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Fer later Cases, Developments, and Changes in the Law see Annotations, same title and 
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41-70 Gifts § 9 55-55 43 70-42 98 85-18 134 96-99 172 103-75 188 
41-71 12 56-56 68 70-43 98 85-19 134 96-1 172 103-76 182 
41-72 12 56-57 70 70-44 98 85-20 134 96- 2 172 103~ 188 
41-73 12 56-58 72 70-45, 98 85-21 131 96- 3 169 103-78 182 
41-74 12 57-59 vat 70-46 100 85-22 135 97- 4 168 103-79 186 
41-75 12 57-60 va 71-47 101 86-23 135 97- 5 173 103-80 182 
41-76 13 57-61 71 71-48 101 86-24 135 97- 6 169 103-81 188 
41-78 14 57-62 val 71-49 103 86-25 135 97- 7 168 103-82 182 
41-79 14 57-63 vat 71-50 103 86-26 141 97- 8 168 104-83 182 
42-80 15 57-64 val 71-51 108 86-27 136 97- 9 171 104-84 182 
42-81 15 57-65 7 71-52 103 86-28 136 97-10 171 104-85 183 
42-82 15 58-66 73 12-53 104 86-29 136 97-11 171 104-86 181 
42-83 14 58-67 73 72-54 104 86-30 136 97-12 171 104-87 184 


35 Cye 
Page Note 
104-88 
104-89 
104-90 
104-91 
104-92 
104-93 
105-94 


SS 
55 C.J. 


Sec. 
183 
183 
183 
183 
183 
183 
185 
185 
185 
185 
185. 
185 
185 
188 
187 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


35 Cye 
Page Note 
112-87 
113-88 
113-89 
113-90 
113-91 
113-92 
113-93 
113-94 
113-95 
113-96 
113-97 
118-98 
1138-99 
113-1 
114-2 
114-3 
114- 4 
114-5 
114- 6 
114- 7 


SALES—Continued 


ca A i i 5 a a a 
55 CLS. 35 Cye 55 Cd. 35 Cye 
See. |Page Note See. |Page Note 
195 122-86 211 130-89 
195 122-87 209 131-90 
195 122-88 212 131-91 
195 122-89 212 131-92 
195 122-90 212 131-93 
195 122-91 212 131-94 
195 122-92 212 131-95 
195 122-93 212 131-96 
195 122-94 213 132-97 
195 122-95 213 132-98 
195 122-96 213 132-99 
196 122-97 213 132-1 
196 122-98 213 138=.2 
196 122-99 213 133- 3 
196 | 122-2 215 133- 4 
196 122- 3 215 133- 5 
196 123- 4 213 134- 6 
199 123-5 213 134- 7 
199 123- 6 213 134- 8 
199 123- 7 213 134- 9 
196 123- 213 134-10 
201 123- 9 215 134-11 
199 123-10 215 134-12 
196 123-11 215 134-13 
205 123-12 215 135-14 
197 123-13 215 135-15 
197 | 123-14 215 135-16 
197 | 124-15 215 135-17 
199 | 124-16 215 | 135-18 
199 124-17 215 135-19 
199 124-18 215 135-20 
201 124-19 215 135-21 
201 124-20 215 135-22 
200 124-21 215 135-23 
201 |) e422 215 135-24 
200 124-23 215 135-25 
200 | 124-24 215 | 186-26 
200 124-25 215 136-27 
200 | 124-26 215 136-28 
200 124-29 217 136-29 
200 124-30 217 136-30 
200 124-31 217 136-31 
201 124-32 217 136-32 
201 124-33 217 136-33 
201 124-34 217 | 187-34 
201 124-35 217 137-85 
201 124-36 217 137-36 
201 | 124-37 219 137-87 
201 | 124-38 219 | 137-38 
204 125-39 219 137-39 
204 } 125-40 219 | 137-40 
204 | 125-41 219 | 137-41 
205 125-42 218 188-42 
204 | 125-43 218, | 188-43 
508 | 125-44 21g | 188-44 
508 125-45 220 13846 
205 126-46 220 | 139-47 
205 126-47 217 | 139-48 
205 | 126-48 223 139-49 
205 126-49 223 | 189-50 
205 | 126-50 223 | ~ 189-51 
205 126-51 223 139-52 
205 | 126-52 223 | 139-53 
205 126-53 223 139-54 
205 127-54 223 | 140-55 
205 127-55 223 | 140-56 
208 | 127-56 223 | 140-57 
208 | 127-57 223 | 140-58 
208 127-58 224 140-59) 
208 | 127-59 224 140-60 
208 | 127-60 233 | 140-61 
208 127-61 232 140-62 
208 127-62 232 | 140-63 
208 | 127-63 232 | 140-64 
208 | 127-64 224 | 141-65 
208 | 128-66 224 | 141-66 
208 | 128-67 225.) 141-67 
208 | 128-68 225 | 141-68 
208 128-69 225 | 141-69 
208 128-70 225 141-70 
208 | 128-71 226 141-71 
210 | 128-72 226 | 141-72 
210 | 128-73 226 | 141~73 
210 128-74 226 141-74 
210 128-75 226 | 142-75 
210 | 129-76 228 142-76 
210 | 129-77 229 143-77 
210 129-78 22, 143-78 
210 129-79 228 | 143-79 
210 | -129-80 231 143-80 
210 129-81" 231 143-81 
210 129-82 231 143-82 
210 129-83 231 143-83 
210 129-84 228 143-84 
211 130-85 228 143-85 
241 130-86 231 143-86 
211 130-87 233 143-87 
211 ' 130-88 233 143-88 


ae 
55 C.J. 


Sec. 


ss 
35 Cye 
Page Note 
144-89 
144-91 
144-92 
144-93 
144-94 
144-95 
145-96 
145-97 
145-98 
145-99 
145-1 
145- 2 
145- 3 
145- 4 
145- 5 
145- 6 
146- 7 
146- 8 
146-10 


35 Cye 55 CS. 
Page Note Sec 
157-91 277 
157-92 277 
157-93 217 
157-94 277 
157-95 277 
157-96 277 
158-98 278 
158-99 . 278 
158- 1 278 
158- 2 278 
158- 3 278 
158- 4 219 
158- 5 279 
158- 6 280 
159- 7 280 
159- 8 280 
159- 9 280 
159-10 280 
159-11 280 
159-12 280 
159-13 280 
159-14 281 
159-15 281 
160-16 281 
160-17 281 
160-18 281 
160-19 282 
160-20 282 
160-21 282, 
160-22 282 
160-23 282 
160-24 283 
160-25 283 
160-26 283 
160-27 283 
160-28 283 
160-29 283 
161-30 284 
161-31 284 
161-32 284 
161-33 284 
161-34 284 
161-85 286 
161-36 285 
161-37 287 
162-39 287 
162-40 590 
162-41 289 
162-42 289 
162-43 289 
162-44 289 
162-45 290 
162-46 290 
162-47 291 
162-48 291 
162-49 291 
162-50 291 
163-51 292 
163-52 292 
163-53 Chat. Mtg. 
201 

163-54 Animals § 654 
163-55 U3 se 
163-56 298 
163-57 297 
163-60 294 
163-61 294 
163-62 294 
163-63 294 
164-64 294 
164-65 295 
164-67 297 
164-68 297 
164-69 297 
164-70 297 
164-71 297 
164-72 297 
164-73 207 
164-74 £97 
165-75 297 
165-78 296 
165-80 296 
165-81 463 

165-82 463 
165-84 304 
165-85 804 
165-86 304 
165-87 304 
165-88 304 
165-89 304 
166-90 3804 
166-91 306 
166-92 321 
166-93 305 
166-94 305 
166-95 805 
166-96 305 
166-97 333 
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35 Cye 
Page Note 
178-99 
178- 1 
178- 2 
178- 3 
178- 4 
178- 5 
178- 6 
179- 7 
179- 8 
179- 9 
179-10 
179-11 
180-12 
180-13 
180-14 
180-15 
180-16 
180-17 
180-18 
181-19 
181-20 
181-21 
181-22 
181-23 
181-24 
181-25 
181-26 
181-27 
182-28 
182-29 
182-30 
182-31 
182-32 
182-33 
182-34 
182-35 
182-36 
182-37 
182-38 
182-39 
182-40 


(ED 
55 C.J. 
Sec. 
331 
331 
331 
332 
332 
332 
332 
332 
333 
333 
334 
334 
334 
334 


SALES—Continued 


a lon A, A — — AN —, r A 
35 Cye 55 C.J.| 35 Cye 55 CS. 35 Cye 55 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. 
188-98 351 | 199-97 371 | 210-96 383 
189-99 351 | 199-98 871 | 210-98 384 
189- 1 351 | 199-99 371 | 210-99 384 
199- 2 351 | 199-1 B71 |! 210-1 384 
189- 3 851 | 199-2 871 || 210-2 384 
189- 4 357 | 199-3 352 | 210-38 384 
189- 5 357 | 199- 4 352 | 210~ 4 384 
189- 6 357 | 199-5 352 | 210-5 384 
189- 7 357 | 200- 6 352 | 211-6 384 
189-8 357 | 200-7 352 || 211-7 384 
189- 9 357 | 200-8 352 | 211-8 385 
- 189-10 357 | 201-9 352 | 211-9 385 
189-11 357 | 201-10 352 | 211-10 385 
189-12 357 | 201-11 352 | 211-11 385 
189-13 972) ||, 20112 352 | 211-12 385 
190-14 372 | 201-13 352 | 212-13 385 
190-15 372 | 201-14 352 | 212-14 385 
190-16 372 | 201-15 356 | 212-15 385 
| 190-17 394 | 201-16 356 | 212-16 3 
190-18 394 | 201-17 356 | 212-17 386 
190-19 394 | 201-18 356 | 212-18 386 
190-20 394 | 201-19 372 | 212-19 387 
191-21 358 | 202-20 Hvid. §§ 13-24) 213-20 387 
191-22 358 | 202-21 301 | 213-21 387 
191-23 358 | 202-22 301 | 213-22 387 
191-24 358 | 202-23 301 | 213-28 387 
191-25 358 | 202-24 301 | 213-24 388 
191-26 358 | 202-25 301 | 213-25 388 
191-27 358 | 202-26 301 | 213-26 389 
191-28 359 | 202-27 301 | 213-27 389 
191-29 359 | 202-28 301 | 213-28 390 
191-30 359 | 202-29 301 | 213-29 390 
192-31 359 | 202-30 301 | 213-30 390 
192-32 359 | 202-31 301 | 213-31 391 
192-33 359 | 202-32 301 | 213-32 391 
192-34 359 | 202-33 302 | 214-33 391 
192-35 359 | 202-34 302 | 214-34 391 
192-36 360 | 203-35 373 | 214-35 392 
192-37 361 | 203-36 373 | 214-36 392 
192-38 361 | 203-37 373 | 214-37 392 
192-39 361 | 203-38 373 | 214-38 392 
192-40 361 | 203-39 373 | 215-39 392 
192-41 361 | 203-40 373 | 215-40 392 
192-42 361 | 204-41 373 | 215-41 392 
192-43 361 | 204-42 373. | 215-42 394 
193-44 361 | 204-43 373 | 215-43 392 
193-45 361 | 204-44 375 | 215-44 401 
193-46 361 | 205-45 375 | 215-45 401 
193-47 361 | 205-46 375 | 215-46 401 
193-48 361 | 205-47 375 | 215-47 401 
193-49 361 | 205-48 375 | 216-48 401 
193-50 362 | 205-49 375 | 216-51 394 
193-51 362 | 205-50 375 | 216-52 304 
193-52 362 | 205-51 376 | 216-53 394 
193-53 362 | 205-52 376 | 216-54 394 
193-54 362 | 205-53 376 | 216-55 a 
193-55 363 206-54 376 217-56 394 
193-56 363 206-55 376 217-57 394 
193-58 363 | 206-57 376 | 218-59 394 
193-59 364 | 9206-58 376 | 218-60 394 
194-60 364 | 9206-59 377 | 218-61 395 
195-61 364 | 206-60 is MS oe ou 
195-62 364 206-61 377 218-63 396 
195-63 364 | 207-62 377 | 219-64 396 
195-64 366 | 207-63 377 | 219-65 396 
195-65 366 | 207-64 377 | 219-66 396 
195-66 366 | 207-65 380 | 219-67 397 
195-67 366 | 207-66 330 | 219-68 397 
195-68 365 | 207-67 330: | 219-69 397 
195-69 367 | 208-68 330 | 219-70 397 
195-70 367 | 203-69 330 | 21971 418 
196-71 367 | 208-70 380 | 219-72 AIS 
196-72 367 | 208-71 380 | 219-78 418 
196-73 367. | 208-72 330 | 220-74 418 
196-74 367 | 208-73 330 | 220-75 418 
196-75 367 | 208-74 380 | 220-76 418 
196-76 369 | 208-75 380 | 220-77 418 
196-77 369 | 208-76 380 | 220-78 418 
196-78 369 | 208-77 380 | 220-79 393 
197-79 369 | 208-78 381 | 221-80 393 
197-80 368 | 208-79 381 | 221-81 393 
197-81 370 | 208-80 381 | 221-82 393 
197-82 370 | 209-81 378 | 221-83 393 
198-83 370 | 209-82 378 | 221-85 398 
198-84 370 | 209-83 379 | 221-86 398 
198-85 370 | 209-84 379 | 221-87 398 
198-86 371 | 209-85 379 | 221-88 427 
198-87 371 | 209-86 382 | 221-89 429 
198-88 371 | 209-87 382 | 222-90 432 
198-89 371 | 209-83 382 | 222-91 439 
198-90 371 | 209-89 385 | 222-92 432 
198-91. 371 | 209-90 382 | 222-93 399 
198-92 371 | 210-91 382 | 222-94 399 
199-93 371 | 210-92 382 | 222-95 399 
199-94 371 | 210-98 383 | 222-96 399 
199-95 371 | 210-94 383 | 222-97 399 
199-96 371 | 210-95 383 | 222-98 400 


—— 
35 Cye 
Page Note 
222-99 
222-1 
222- 2 
223- 4 
223- 5 
223- 6 
223- 7 
223- 8 
223- 9 
223-10 
223-11 
223-12 
223-13 
223-14 
224-15 
224-16 
224-17 
224-18 
224-19 


233-99 


xxi 
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XX11 
A on vee tlre 
35 Cye 55 C.3.| 35 Cye 55 C.J.| 35 Cye 
Page Note Sec. | Page Note Sec. | Page Note 

geet 441 | 244-10 445 | 256-11 
233- 2 441 | 245-11 447 | 256-12 
233- 3 441 | 245-12 446 | 256-13 
233- 4 441 | 245-13 446 | 256-14 
233- 5 441 | 245-14 446 | 256-15 
234- 6 442 | 245-15 446 | 256-16 
934- T 442 | 245-16 446 | 256-17 
234- 8 442 | 245-17 448 | 256-18 
234-10 433 | 245-18 448 | 256-19 
234-11 433 245-19 448 256-20 
234-12 433 | 245-20 448 |} 256-21 
234-13 433 | 245-21 44g | 256-22 
234-21 417 | 245-22 44g | 256-23 
235-22 417 | 245-23 449 | 256-24 
235-23 417 | 245-24 449 | 256-25 
235-24 418 | 245-25 449 | 256-26 
235-25 418 | 246-26 ° 456 | 257-27 
235-26 417 | 246-27 450 | 257-28 
235-27 417 246-28 455 257-29 
235-28 417 246-29 451 257-30 
235-29 419 | 246-30 451 | 207-31 
235-30 419 | 246-31 451 257-32 
236-31 419 246-32 451 257-33 
236-32 419 | 246-23 451 257-84 
236-33 419 | 246-34 451 | 257-35 
236-34 419 | 247-35 452 | 257-36 
236-35 419 247-36 453 257-37 
236-36 420 | 247-37 455 | 257-38 
226-37 420 | 247-38 455 | 257-39 
226-38 420 | 247-39 455 | 257-40 
236-39 421 | 247-40 455 | 228-41 
236-40 421 | 247-41 456 | 258-42 
237-41. 421 | 248-42 457 | 258-43 
237-42 421 | 248-43 45g | 208-44 
237-43 421 | 248-44 458 foc 
937-44 421 248-45, 374 58 ie 
237-45 494 | 249-46 458 aoe a 
237-46 422 | 249-47 le Gas 
237-47 429, 249-48 458 958-50 
237-48 422 | 249-49 458 | ope 51 
oe eB | Be 
237-50 422 =o 

937-51 409, | 249-52 459 seaee 
237-52 429, nae 463 | ore B5 
237-54 423 249-55 pi 258-56 
238-55 423 | 54956 460 259-57 
238-56 423 | 550 57 4¢0 | 259-58 
238-57 423 | 550 Fe 460 | 259-59 
238-58 424 | 950-59 460 259-60 
238-59 424 | 950-60 460 | 259-61 
238-60 421 250-61 461 259-62 
238-61 421 | 9250-62 461 | 259-63 
238-62 424 250-63 461 259-64 
238-63 424 250-64 461 260-65 
239-64 424 250-65 462 260-66 
239-66 425 | 950-67 462 | 260-68 
239-69 426 | 951-69 464 | 260-70 
239-70 429 | 973 10 4¢4 | 260-71 
239-71 426 | pet a4 4c4 | 261-72 
bes 426 | 351-72 464 | 261-78 
239-73 426 | S509 4¢4 | 261-74 
240-75 MON Gonos 465 | 261-75 
241-76 Ot | Seana 4¢5 | 261-76 
242-77 431 953-77 465 | 261-"7 
242-78 429 oFs-79 467 | 261-78 
242-719 429 of 261-79 
242-80 430 | 258-80 467 | 961-81 
242-81 430 | 253-81 467 | 961-82 
242-82 430 | 253-82 466 | 261-83 
242-83 428 | 253-83 466 | 261-84 
243-84 428 | 253-85 470 | 261-85 
243-85 428 | 254-86 470 | 261-86 
243-86 428 | 254-87 470 | 261-87 
243-87 428 | 254-88 470 | 261-88 
243-88 429 | 254-89 472 | 262-89 
243-89 429 | 254-90 472 | 262-90 
243-90 429 | 254-91 473 | 262-91 
243-91 432 | 254-92 474 | 269-92 
243-92 432 | 254-93 474 | 262-93 
243-93 432 | 254-94 474 | 262-94 
243-94 432 | 255-95 474 | 262-95 
243-95 443 | 255-96 475 | 262-96 
243-96 443 | 255-97 475 | 263-97 
243-97 443 | 255-98 475 | 263-98 
243-98 443 | 255-99 475 | 263-99 
244-99 444 | 955-1 476 | 263-1 
244— 1 444 | 255-2 476 | 263-2 
244- 2 444 | 955-3 476 | 263-3 
244- 3 444 | 955-4 477 | 263-4 
244— 4 445 | 255-5 477 | 264-5 
244- 5 445 | 255-6 478 | 264-6 
244— 6 445 | 256-7 47S NaoG4= 7 
244- 7 445 | 256-8 47 264- 8 
244- 8 447 | 256-9 478 | 265-9 
244-9 447 | 256-10 480 | 265-10 


SD 
55 CJ. 


Sec. 
480 


35 Cye 
Page Note 
265-11 
265-12 
265-13 
265-14 
266-15 
266-16 
266-17 
266-18 
266-19 
266-20 


35 Cye 


Page Note 
277-15 
278-16 
278-17 
278-18 
278-19 
278-20 
278-21 
278-22 
278-24 
278-25 
279-26 
279-27 
279-28 
279-29 
279-30 
279-381 
280-32 
280-83 
280-34 
280-35 
280-36 
281-37 
281-38 
281-44 
281-45 
282-46 
282-47 
282-48 
282-49 
282-50 
282-51 
282-52 
283-53 
283-54 
283-55 
283-56 
283-57 
283-58 
283-59 
283-60 
283-61 
283-62 
283-63 
283-64 
284-65 
284-66 
284-67 

* 284-68 
284-69 
284-70 
285-71 
285-72 
285-73 
285-74 
285-75 
285-76 
285-717 
285-78 
286-79 
286-80 
286-81 
286-82 
286-83 
286-84 
286-85 
287-86 
287-87 
287-88 
287-89 
287-90 
287-92 
287-93 
287-94 
287-95 
288-96 
288-97 
288-99 
288- 1 
288- 2 
289- 3 
289- 4 
289- 5 
289- 6 
289- 7 
289- 8 
289- 9 
289-10 
289-11 
289-12 
289-13 
290-14 
290-15 
290-16 
290-17 
290-18 
290-19 
290-20 
290-21 


35 Cye 


. |Page Note 


290-22 
230-24 
291-25 
291-26 
291-27 
291-28 
291-29 
291-30 
292-31 


— 
35 Cye 
Page Note 
303-33 
304-34 
304-36 
3804-37 
304-38 
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35 Cye 


Page Note 


316-39 
316-40 
316-41 
816-42 
317-43 
317-44 
317-45 
317-46 
317-47 
318-51 
319-53 
319-54 
319-55 
319-56 
319-58 
319-59 
319-60 


570 
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= aa See kee 

35 Oye 55 C.J.) 35 Cye 55 C.J. 
- |Page Note Sec. |Page Note , Sec: 
330-49 583 340-56 601 
330-51 582 340-57 601 
330-52 582 340-58 601 
330-53 582 340-59 601 
330-54 582 340-60 601 
330-55 584 340-61 602 
330-56 586 | 340-62 602 
330-57 584 341-63 602 
330-58 584 341-64 602 
330-59 584 342-65 602 
330-60 584 342-66 602 
330-61 584 342-67 603 
331-62 584 342-68 555 
331-63 584 342-69 557 
331-65 585 342-70 557 
331-66 585 343-72 605 
331-67 585 343-73 605 
331-68 585 343-74 605 
331-69 585 343-75 608 
331-70 585 343-76 608 
331-71 585 343-77 608 
331-72 585 343-78 608 
331-73 585 343-79 608 
331-74 585 343-80 608 
331-75 585 343-81. 608 
331-76 586 343-82 608 
332-77 586 344-83 609 
332-78 586 344-84 609 
332-80 595 344-85 609 
332-83 595 344-86 609 
332-86 596 344-87 609 
332-87 596 344-88 610 
$32-88 596 344-89 610 
332-89 596 344-90 610 
333-90 596 345-91 610 
333-91 596 345-92 610 
333-92 596 345-93 610 
333-93 597 345-94 610 
333-94 597 345-95 610 
333-95 597 345-96 610 
333-96 598 345-97 610 
333-97 598 345-98 612 
334-98 598 345-1 612 
334-99 598 345- 4 614 
334-1 598 345- 5 613 
334- 2 598 345- 6 613 
334- 3 598 346- 7 615 
334-4 598 346- 8 636 
334- 5 598 346- 9 634 
334- 6 598 347-10 634 
335-7 598 | 347-11 634 
335- 8 598 | 347-13 616 
335-9 598 347-16 617 
335-10 599 347-17 617 
335-11 599 347-18 617 
335-12 599 347-19 617 
335-13 599 347-20 633 
335-14 599 347-21 633 
335-15 599 347-22 631 
335-16 599 347-23 645 
335-17 599 | 348-24 630: 
335-18 599 348-25 617 
335-19 589 348-26 618 
336-20 589 | 348-29 627 
336-21 589 | 348-30 627 
336-22 589 348-31 627 
336-23 291 | 348-32 617 
336-24 291 349-33 630 
336-25 291 349-34 627 
336-26 589 349-35 627 
336-27 589 349-36 629 
336-28 589 349-37 625 
336-29: 589 | 349-38 617 
337-30 289 349-39 617 
337-31 288 349-40 617 
337-32 589 349-41 617 
337-33 589 349-42 617 
337-34 589 350-43 617 
337-35 589 350-44 617 
337-36 589 350-45 617 
337-37 589 | 350-46 Notice § 31 
338-38 590 350-47 618 

338-39 590 350-48 621 . 
338-40 590 | 3850-50 620: 
338-41 590 351-51 632 
338-42 590 | 351-52 624 
338-43 600 | 351-53 617 
339-44 600 351-54 624 
339-45 600 351-56 636 
339-46 600 351-57 636 
339-48 601 | 351-58 636 
339-49 601 351-59 637 
339-50 601 | 351-60 336 
339-51 601 352-61 637 
339-52 601 352-62 637 
340-53 601 352-63 626 
340-54 601 352-64 636 
340-55 601 352-65 640 


(SS 
35 Cye 55 C.J3. 
Page Note Sec. 
352-66 640 
352-67 642 
352-68 642 
352-69 629 
352-70 638 
852-71 63 
352-72 625 
352-73 640 
3538-74 639 
353-75 640 
353-76 640 
853-17 640 
354-78 641 
354-79 641 
354-80 640 
354-81 637 
354-82 641 
354-83 637 
355-84 641 
355-85 Judgm. § 933 
355-86 Assignts. §492 
355-88 647 
355-89 655 
355-90 656 
356-91 643 
356-92 651 
356-93 572 
856-94 557 
356-96 647 
356-97 657 
356-98 657 
356-99 657 
356-1 657 
356- 2 657 
356- 3 657 
357- 4 651 
857- 5 655 
857- 6 655 
358- 7 655 
358- 8 655 
358- 9 655 
358-11 644 
358-12 644 
358-13 644 
358-14 644 
858-15 644 
858-16 644 
358-17 644 
359-18 644 
859-20 655 
359-21 655 
359-22 655 
359-23 655 
359-24 655 
359-25 6AT 
359-26 647 
360-27 647 
360-28 647 
360-29 647 
361-30 647 
361-31 647 
361-32 648 
361-33 648 
361-34 647 
361-35 647 
361-36 654 
361-37 654 
361-38 654 
361-39 654 
361-40 654 
862-41 654 
362-42 654 
862-43 654 
362-44 654 
862-45 654 
862-46 645 
362-47 652 
363-48 655 
363-49 658 
363-51 651 
863-52 660 
863-53 655 
863-54 660 
3638-55 660 
363-56 660 
863-57 660 
363-58 659 
364-59 659 
364-60 659 
364-61 659 
864-63 662 
864-64 662 
364-65 662 
364-66, 662 
864-67 663 
864-68 663. 
364-69 663 
365-70 663 


35 Cye 
Page Note 
865-71 
365-72 
365-73 
365-74 
365-75 
365-77 
365-79 
366-81 
366-82 
366-83 
366-84 
366-85 
367-86 
367-87 
867-89 
367-92 
867-93 
367-94 
367-95 
867-96 
368-99 
368- 1 
368- 2 
368- 3 
368- 4 
368- 5 
368- 6 
868- 7 
369- 8 
369- 9 
369-11 
370-12 


XXIV 


35 Cye 
Page Note 
880-87 
380-88 
380-89 
380-90 
380-91 
380-92 
380-93 
880-94 
880-95 
880-96 
380-97 
881-98 
381-99 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


35 Cye 
Page Note 
399-34 
399-35 
399-37 
400-88 
400-89 
401-40 
401-41 
401-42 
401-43 
402-44 
402-45 
403-46 
403-47 
403-48 
404-49 
404-50 
404-51 
404-52 
405-53 
405-54 
405-55 
405-56 
406-57 
406-58 
406-60 
406-61 
406-62 
406-63 
406-64 
406-65 
407-66 
407-67 
407-68 
407-69 
407-70 
407-71 
407-72 
408-73 
408-74 
408-75 
408-76 
408-77 
408-78 
408-79 
408-80 
408-81. 
408-82 
409-83 
409-84 
409-85 


SALES—Continued 


a as >A, 
55 C.J. 35 Cye 55 CS 35 Cye 
Sec. |Page Note Sec. |Page Note 
722 | 416-88 753 | 484-46 
720 416-39 158 434-47 
720 416-40 753 | 434-48 
719 416-41. 753 | 434-55 
719 | 416-42 153 435-56 
721 416-43 158 435-57 
721 | 416-44 753 | 435-58 
721 4 417-45 753 | 436-59 
718 | 417-46 758 437-60 
718 418-47 753 | 487-61 
719 418-48 753 | 437-62 
721 418-49 753 | 438-63 
721 | 418-50 716 | 438-64 
721 | 419-51 716 | 438-65 
713 419-52 719 438-66 
713 419-53 740 | 438-67 
713 419-54 740 | 438-68 
713 | 420-56 719 439-69 
709 420-57 716 | 439-70 
709 | 421-58 716 | 439-71 
710 421-59 716 | 439-72 
710 | 421-60 716 | 440-73 
708 | 421-61 741 | 440-74 
708 | 421-62 741 | 440-75 
708 | 421-63 741 | 440-76 
708 421-64 741 | 440-77 
708 } 421-65 700 | 440-78 
402 | 421-66 700 | 440-79 
733 | 422-67 700 440-80 
733 | 422-68 737 | 440-81 
733 | 422-69 737 | 441-82 
733 | 422-70 737 441-83 
733 423-71 737 | 441-84 
733 | 423-72 737 | 442-85 
733 | 423-73- 737 | 442-86 
733 | 423-74 737 | 442-87 
733 | 4293-75 737 | 442-88 
734 | 423-76 737 | 442-89 
734 | 423-77 726 | 442-90 
734 | 423-81 797 | 448-92 
740 | 423-83 787 | 443-93 
740 | 424-84 787 | 443-94 
740 424-85 [87 | 443-95 
740 424-86 757 | 448-96 
740 | 424-87 757 | 443-97 
740 | 424-88 757 | 443-98 
740 | 424-89 78 | 443-99 
742 425-90 758 443-1 
749, | 425-91 758 | 443-2 
142 425-92 758 443- 3 
713 | 425-93 758 | 443-4 
742 | 425-94 760 443-~ 5 
743 426-95 760 | 444-6 
743 426-96 760 | 444-7 
743 426-97 759 444- 8 
743 | 426-98 759 444- 9 
703 426-99 762 444-10 
704 426-1 162 444-11 
704 426- 2 762 | 444-12 
704 426- 3 762 | 444-13 
704 427- 4 762 | 444-14 
704 427- 5 759 | 445-15 
704 | 427-6 759 | 445-16 
704 | 427-7 769 445-17 
704 | 427-8 769 | 445-18 
704 | 427-9 769 | 445-19 
704 | 427-10 769 | 445-23 
704 427-11 769 445-24 
704 | 427-12 769 445-26 
704 | 427-13 769 | 445-27 
704 428-14 769 | 445-28 
704 | 428-15 769 445-29 
699 | 428-16 763 | 446-31 
699 428-17 763 | 446-82 
75 | 428-18 763 | 446-33 
707 428-19 763 446-34 
791 | 428-20 763 | 446-35 
755 | 428-21 763 | 446-36 
155 428-22 763 | 446-37 
755 | 429-23 763 | 446-38 
756 | 429-24 773 | 446-39 
715 429-28 773 | 446-40 
785 | 429-29 773 446-41 
755 | 429-30 773 | 446-42 
768 | 429-32 787 | 446-43 
7114 430-33 737 | 446-44 
714 | 430-34 774 | 447-46 
714 | 430-35 774 447-47 
722 431-36 774 | 447-48 
722 | 432-37 774 | 447-49 
715 | 482-38 785 448-50 
715 433-39 785 | 448-51 
714 433-40 785 | 448-52 
741 433-41 783 448-53 
15 | 4338-42 789 448-54 
715 | 433-43 789 | 448-55 
715 433-44 789 449-56 
715 433-45 789 449-57 


(eS 
55 C.J. 
Sec. 


808, 
808, 


808, 
808, 


808, 
808, 


35 Cye 
Page Note 
449-59 
449-60 
449-61 
449-62 
449-63 
449-64 
450-65 
450-66 
450-67 
450-68 
450-69 
450-70 
451-71 
451-72 
451-73 
451-74 
451-75 
451-76 
452-17 
452-78 
452-79 
452-80 
452-81 
452-82 
452-83 
452-84 
452-85 
452-86 


453-87 


453-88 
453-89 
453-90 * 
453-91 
453-92 
453-93 
453-94 
454-95 
454-96 
454-97 
454-98 
454-99 
454-1 
454— 2 
454-3 
454- 4 
454-5 
455- 6 
455- 7 
455- 8 
455- 9 
455-10 
455-11 
456-12 
456-13 
456-14 
456-15 
456-16 
456-17 
456-18 
456-19 
456-20 
456-21 
457-22 
457-23 


| 457-24 


458-25 
458-26 
458-27 
458-28 
458-29 
459-30 
459-31 
459-32 
459-33 
459-34 
459-35 
459-36 
459-37 
459-38 
459-39 
460-40 
460-41 
460-42 
460-43 
460-44 
460-45 
460-46 
460-47 
461-48 
461-49 
461-50 
461-51 
461-52 
461-53 


812, 


826, 


461-58 
461-59 
461-60 
461-61 
461-62 
462-63 
462-64 
462-65 
462-66 
462-67 
462-68 
462-69 
462-70 
462-71 
462-72 
462-13 
4623-74 
463-15 
463-76 
463-717 
463-78 
463-79 
463-80 
463-81 
463-82 
464-83 
464-84 
464-85 
464-86 
464-87 
464-88 
464-89 
464-90 
464-91 
465-92 
465-93 
465-94 


35 Cyc 
Page Note 


° 


———, 


35 Cye 
Page Note 
479-62. 
479-63 
479-64 
479-65 
479-66 
479-67 


487-35 


488-36 Exemptions 


489-37 
489-38 


§§ 170-174 
87 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


35 Cye 
Page Note 
493-74 
493-75 
493-76 
493-77 
493-78 
493-79 
494-80 
494-81 
494-82 
494-83 
494-84 
494-85 
494-86 
494-87 
495-88 
495-89 
495-90 
495-91 
495-92 
496-93 
496-94 
496-95 
496-96 
496-97 
496-98 


| 496-99 


496- 1 
496- 2 
497- 3 
497- 4 
498- 5 
498— 6 
498— 7 
499-10 
499-11 


r 499-12 


499-13 
499-14 
499-15, 
499-16 
500-17 
500-18 


500-19 


500-20 
500-21 
500-22 
500-23 
500-24 
500-25 
500-26 
500-27 
500-28 


SALES— Continued 
A. 
55 C.J. 35 Cye 55 C.J. 
Sec. |Page Note Sec. |Page Note Sec 
7 903 517-76 923 
903 517-77 134 
903 517-78 131 
903 517-79 131 
903 517-80 134 
904 517-81 134 
904 517-82 134 
904 517-83 134 
905 517-84 132 
905 518-85 132 
905 518-86 1382 
905 518-87 132 
905 518-88 132 
905+ 518-89 132 
905 518-90 924 
905 518-91 924 
905 518-92 185 
905 518-93 135 
905 518-95 925, 
905 518-96 925 
906 518-97 925 
906 519-98 925 
906 519-99 925, 
906 519- 1 925 
906 519- 2 925 
907 519- 5 926 
907 519- 6 926 
908 519- 7 926. 
908 519- 8 926 
908 519- 9 926 
910 520-10 928 
910 520-11 928 
909 520-12 928 
910 520-13 928 
908 520-14 928 
909 520-15 928 
909 520-16 927 
909 521-17 945 
909 522-18 945 
911 522-19 945, 
911 522-20 927 
911 522-21 927 
911 522-22 927 
911 522-23 930 
911 523-24 930 
911 523-25 930 
911 523-26 930 
911 523-27 930 
912 523-28 930 
906 523-29 930 
906 523-30 932 
913 523-31 932 
913 524-33 93 
913 524-34 932 
913 524-35 932 
913 524-36 932 
913 524-37 932 
913 524-38 932 
914 524-39 932 
914 524-40 932 
914 524-41 931 
914 524-42 931 
914 524-43 931 
914 525-44 931 
914 525-45 931 
914 525-46 1044 
916 525-48 931 
916 525-49 931 
916 525-50 931 
916 525-51 931 
916 525-52 932 
916/ | 525-53 940 
916 526-55 940 
916 526-56 942 
916 526-57 942 
916 526-58 943 
915 526-60 946 
915 526-61 946 
915 527-62 946 
917 527-63 946 
917 527-64 946 
917 527-65 946 
918 527-66 Actions § 159 
918 527-67 955 
918 528-68 947 
921 528-69 947 
921 528-70 947 
919 528-72 948 
919 529-73 948 
921 529-74 948 
919 529-75, 948 
922 529-76 948 
922 530-77 948 
922 530-78 948 
922 530-79 948 
130 530-80 1025 
130 530-81 949 
923 530-82 949 


eS 

35 Cye 55 C.J. 

Page Note Sec. 
530-83 949 
530-84 949 
5381-85 949 
531-86 950 
531-87 950 
531-88 950 
531-89 950 
531-90 963 
1 532-91 954 
532-92 963 
532-93 953 
533-94 952. 
533-95 952 
5338-96 952 
533-97 946 
533-98 946 
533-99 951 
5338- 1 951 
533- 2 951 
532- 3 957 
534- 4 957 
5384-5 957 
584- 6 957 
534-7 957 
584 8 957 
534- 9 958 
534-10 958 
584-11 958 
535-12 958 
535-13 958 
535-14 958 
535-15 958 
535-16 958 
535-17 958 
535-18 958 
535-19 958 
535-20 Accounts & 
Ace. § 226 
535-21 959 
536-22 959 
536-23 959 
536-24 958 
5386-26 871 
536-27 872 
5386-28 870 
536-29 872, 
537-30 872 
537-31 872 
537-32 872 
5387-33 872 
5387-34 872 
5387-35 872 
537-36 871 
537-38 1387 
537-39 960 
537-40 967 
5388-41 960 
538-42 960 
538-43 960 
5388-44 960 
538-45 960 
538-46 960 
538-47 960 
538-48 960 
5388-49 960 
538-50 966. 
538-51 960 
5388-52 960 
538-53 960 
538-54 960 
539-55 960 
539-56 960 
539-57 960 
\ 589-58 960 
539-59 960. 
539-60 962 
539-61 962 
539-62 962 
539-63 962 
539-64 963 
540-65 963 
540-66 963 
540-67 Bills & N. §§ 
1017-1023 
540-68 964 
541-69 964 
541-70 964 
541-71 964 
541-72 963 
541-73 965 
541-74 965 
542-75 965 
542-76 965 
542-77 965 
542-78 965 
542-79 965 
542-81 962 
542-82 962 


35 Cye 
Page Note 
542-83 
543-84 
543-85 
543-86 
543-87 
543-89 
543-90 
543-91 
543-92 


XXV 


XXvVi 


35 Cyc 
Page Note 
556-88 
556 89 
557-90 
557-91 
557-92 
557-93 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


“ SALES—Continued 


he, A ~ >A, 
55 C.3.| 35 Cye 55 C.3.| 35 Cye 
Sec. |Page Note Sec. |Page Note 
993 567-92 210 576-98 
993 | 567-93 139 | 576-99 
993 | 567-94 39 576- 1 
993 567-95 139 576- 2 
993 567-96 139 516- 4 
994 567-98 210 5716— 5 
994 567-99 210 | 576-6 
994 | 567-1 139 576- 7 
994 | 567-3 18 | 577-8 
996 | 567- 4 18 5TT- 9 
996 | 567-5 18 | 577-10 
996 568- 6 18 577-11 
996 | 568-7 19 | 577-12 
996 | 568-8 18 571-13 
996 568- 9 18 | 578-14 
997 568-10 18 578-15 
997 568-11 18 | 578-16 
997 568-12 1007 578-17 
997 568-13 1007 | 578-18 
997 | 568-14 1007 | 579-20 
998 | 568-15 41 | 579-21 
999 568-16 41 | 579-22 
999 568-17 41 579-23 
999 | 568-18 1007 | 579-24 
999 568-19 41 579-25 
1000 | 568-20 41 | 579-26 
1003 569-21 1007 | 579-27 
1000 569-22 1007 | 579-28 
1001 569 23 1007 579-29 
1001 | 569-24 1006 579-30 
1001 | 569-25 1006 | 580-31 
1001 | 569-26 1006 | 580-32 
1001 | 569-27 301 | 580-33 
1001 | 569-28 301 | 580-34 
1001 | 569-29 301 | 580-35 
1001 | 569-30 301 | 581-36 
1601 | 569-31 347 581-37 
1001 | 569-34 387 581-38 
1001 | 569-35 387 | 582-39 
1001 | 569-36 387 | 582-40 
1001 | 569-37 387 | 582-41 
1001 | 570-38 387 | 582-42 
1001 | 570-39 387 | 582-43 
1001 | 570-40 128 | 582-44 
1001 | 570-41 128 | 582-45 
4001 | 570-42 128 | 583-46 
1001 | 570-43 128 | 583-47 
1000 570-44 43 583-48 
1000 570-45 440 583-49 
1001 | 570-46 439 | 583-50 
1001 570-47 436 583-51 
1000 | 570-48 435 | 583-52 
1000 | 570-49 436 | 584-53 
1000 570-50 435 584-54 
1000 | 570-51 435 | 584-55 
1000 571-52 435 | 584-56 
1000 | 571-53 4385 | 584-57 
998 | 571-54 438 | 584-58 
1002 | 571-55 438 | 584-59 
1002 | 571-56 438 | 585-62 
1002 | 571-57 438 | 585-63 
1002 | 571-58 440 | 585-64 
1002 | 571-59 438 | 585-65 
1002 | 571-60 437 | 585-66 
1008 | 571-61 528 | 585-67 
1003 | 571-62 528 | 585-68 
1008 | 571-63 528 | 585-69 
1003 | 571 64 528 | 585-70 
1003 571-65 140 | 585-71 
1003 | 571-66 1010 | 585-72 
1003 | 571-67 1010 | 586-73 
1003 | 571-68 1011 | 586-74 
1003 | 572-69 20 | 586-75 
1008 | 572-70 1010 | 586-76 
1003 | 572-71 1015 | 586-77 
1003. | 572-72 1010 | 586-78 
1003 | 572-73 1010 | 586-79 , 
1003 73-74 1010 | 586-80 
1003 | 573-75 1012 | 586-81 
1004 | 573-76 441 | 586-82 
1004 | 573-77 441 | 586-83 
1004 | 574-78 1012 | 586-84 
1004 | 574-79 1012 | 586-85 
1004 | 574-80 1012 | 586-86 
1004 | 574-82 1014 | 587-87 
1004 | 574-83 1015 | 587 88 
1004 | 574-84 1015 | 587-89 
1004 | 575 85 141 | 587-90 
1004 | 575-86 215 | 587-91 
1004 | 575-87 302. | 587-92 
1004 | 575 88 389 | 587-93 
1004 | 575-89 442 | 587-94 
1004 | 575-91 442 | 587-95 
1004 | 575-92 500 | 587-86 
1004 | 575-93 424 | 587-97 
1004 | 575-94 500 | 588-1 
1004 | 576-26 469 | 588-2 
139 | 576-97 58 588- 3 


35 Cye 
Page Not# 


a 
55 C.J. 


Sec. 
1033 
1033 
1033 
1033 
1034 
1034 
1034 


eS 


oo wi 
35 Cyc 


Page Note 
599- 7 
599- 8 


Faas age eo 
35 Cye 
Page Note 
608-11 
608-12 
608-13 
608-14 
608-15 
609-16 
609-17 
609-18 
609 -19 
609-20 
609-21 
609-22 
609-23 
609-24 
609-25 
609-26 
609-27 
609-28 
609-29 
610-30 
610-31 
610-32 
610-33 
610-34 
610-36 
610-37 
610-38 
610-39 
610-40 
610-41 
610-42 
610-43 
610-45 
610-46 
611-47 
611-48 
611-49 
611-50 
611-52 
611-53 
611-54 
611-55 
611-56 
611-57 
611-58 
611-59 
611-60 
611-61 
611-62 
611-63 
611-64 
611-65 
612 66 
612-67 
612-68 
612-69 
612-70 
612-71 
612-72 
612-73 
612-74 
612-75 
612-76 
612-77 
612-78 
613-79 
613-80 
613 81 
613-82 
618-83 
613-84 
613-85 
613-86 
613-87 
613-88 
613-89 
613-90 
614-91 
614-92 
614-93 
614-94 
614-95 
614-96 
614-97 
614-98 
614-99 
614- 1 
614- 2 
614- 3 
614- 4 
614- 5 
614- 6 
614- 7 
614- 8 
614- 9 
614-10 
614-11 
615-12 


35 Cyc 
Page Note 
615-13 
615-14 
615-15 
615-16 


— 
55 C.J. 


Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


35 Cye 
Page Note 
623-14 
623-15 
624-16 
624-17 
624-18 
624-19 
624-21 
624-22 
624-23 
625-24 
625-25 
625-26 
625-27 
625-28 
625-29 
625-30 
625-31 
625-32 
625-33 
625-34 
625-35 


SALES—Continued 


ase? 35 a), ie — =e zB 
55 C.J.| 35 Cye 55 C.J.| 35 Cye 
Sec. |Page Note Sec. |Page Note 
1113 632-20 1144 643-21 
1112 632-21 1144 643-22 
1112 632-22 1144 643-23 
1116 632-23 1144 643-24 
1117 633-24 1144 643-25 
1117 633-25 1144 643-26 
1114 633-26 1144 643-27 
1114 633-27 1144 643-28 
1114 633-28 1144 643-29 
1114 633-29 1145 644-30 
1114 633-30 1145 644-31 
1118 633-31 1145 644-32 
1118 633-32 1146 644-33 
1118 635-33 1146 644-34 
1118 635-34 1146 644-35 
1118 635-35 1151 644-36 
1118 635-36 1146 644-37 
1118 635-37 1146 644-38 
1118 635-38 1146 644-39 
1118 635-39 1147 645-40 
1118 636-40 1147 | 645-41 
1121 636-41 1147 645-42 
1121 636-42 1148 645-43 
1121 636-43 1148 645-44 
1121 636-44 1148 | 645-45 
1121 636-45 1144 645-46 
1121 636-46 1149 645-47 
1121 636-47 1149 645-48 
1122 636-48 1149 645-49 
1122 636-49 1149 646-50 
1118 636-50 1147 | 646-51 
1121 636-51 1150 | 646-52 
1121 636-52 1150 646-53 
1123 636-53 1150 646-54 
1123 636-54 1150 | 646-55 
1123 637-55 1150 646-56 
1123 637-56 1150 646-57 
1123 637-57 1150 646-58 
1123 637-58 1150 646-59 
1123 637-59 1150 646-60 
1123 637-60 1151 646-61 
1123 637-61 1151 646-62 
1123 637-62 1151 647-63 
1123 637-63 1151 647-64 
1124 | * 637-64 1151 647-65 
1124 637-65 1151 | 647-66 
1124 637-66 1151 647-67 
1124 637-67 1151 647-68 
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SALES 
[Matters not in this Title, treated elsewhere in this Work, see Oross References infra p 35] 
ANALYSIS 
I. DEFINITIONS AND NATURE [sub-analysis p 1] 
II. STATUTORY PROVISIONS AND REGULATIONS [sub-analysis p 2] 
III. REQUISITES AND VALIDITY OF CONTRACT [sub-analysis p 2] 
IV. CONSTRUCTION OF CONTRACT [sub-analysis p 5] 
V. MODIFICATION OR RESCISSION OF CONTRACT [sub-analysis p 6] 
VI. PERFORMANCE OF CONTRACT [sub-analysis p 8] 
VII. OPERATION. AND EFFECT [sub-analysis p 14] 
VIII. WARRANTIES [sub-analysis p 17] 
IX. REMEDIES OF SELLER [sub-analysis p 21] 
X. REMEDIES OF BUYER [sub-analysis p 25] 


XI. CONDITIONAL SALES [sub-analysis p 28] 


' SUB-ANALYSIS 
I. DEFINITIONS AND NATURE [(§ 1-8] p 36 


. Sale [§ 1] p 36 

Bill of Sale [§ 2] p 38 

C. I. F. Contract [§ 3] p 39 

Contract of Sale [§ 4] p 39 

. Contract To Sell [§ 5] p 39 

Executed or Executory Sale {§ 6] p 39 

On Memorandum [§ 7] p 41 

Sale Distinguished from Other Transactions [§ 8] p 41 
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II. STATUTORY PROVISIONS, AND REGULATIONS [§§ 9-11] p 45 


A. In General [§ 9] p 45 
B. Uniform Sales Act [§ 10] p 46 
C. Other Statutes and Regulations [§ 11] p 46 


III. REQUISITES AND VALIDITY OF CONTRACT [§§ 12-166] p 48 


A. Essential Elements in General [§ 12] p 48 
B. Parties [§§ 13-22] p 48 
1. In General [§ 13] p 48 
2. By and against Whom Contract May Be Enforced [§§ 14-16] p 49 
a. In General [§ 14] p 49 
b. Sale on Credit of Third Person [§ 15] p 50 
ce. Owner of Lost or Stolen Department Store Coin [§ 16] p 52 
3. Evidence as to Parties [§§ 17-21] p 52 
a. Presumptions and Burden of Proof {§ 17] p 52 
b. Admissibility [§§ 18-19] p 52 
(1) In General [§ 18] p 52 
(2) Documentary Evidence [§ 19] p 55 
e. Weight and Sufficiency [§§ 20-21] p 56 
(1) In General [§ 20] p 56 
(2) Documentary Evidence [§ 21] p 59 
4. As Question of Law or Fact [§§ 22] p 59 
C. Subject Matter of Sale [§§ 23-29] p 61 
1. In General [§ 23] p 61 
2. Haxistence [§§ 24-26] p 62 
a. In General [§ 24] p 62 
b. Potential Existence [§§ 25-26] p 63 
(1) In General [§ 25] p 63 
(2) Crops [§ 26] p 64 
3. Ownership or Interest of Seller [§§ 27-29] p 64 
a. In General [§ 27] p 64 
b. After-Acquired Property [$ 28] p 65 
4. Possession [§ 29] p 66 
D. Consideration or Price [§§ 30-42] p 66 
1. In General [§ 30] p 66 
2. Sufficiency of Consideration [§ 31] p 67 
3. Agreement as to Price [§§ 82-33] p 68 
a. In General [§ 32] p 68 
b. Lime and Method of Fixing Price [§ 33] p 70 
. Agreement as to Payment [§ 34] p 71 
. Inadequate or Excessive Price [§ 35] p 72 
. Failure of Consideration [§§ 36-39] p 73 
a. In General [§ 36] p 73 
b. What Constitutes Failure of Consideration [§§ 37-39] p 73 
(1) In General [§ 57] p 73 
(2) Value of Property [§ 38] p 74 
(3) Failure of Title; Encumbrances [§ 39] p 74 
7. Evidence as to Consideration or Price [§§ 40-42] p 75 
a. Presumptions and Burden of Proof [§ 40] p7 
b. Admissibility [§ 41] p 76 
ce. Weight and Sufficiency [§ 42] p 
BE. Mutual Assent or Agreement [S$ 43-75] p 
1. In General [§§ 43-44] p 78 
a. Necessity [§ 43] p 78 
b. Negotiations for Sale [§ 44] p 80 
2. Offer or Order [§§ 45-54] p 80 
a. In General [§ 45] p 80 
b. Invitation To Deal or Make Offer [§ 46] p 82 
ce. Withdrawal or Countermand of Offer [§§ 47-53] p 84 
(1) After Acceptance [§ 47] p 84 
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(2) Before Acceptance [§ 48] p 84 
(3) Before or after Shipment or Delivery [§ 49] p 86 
(4) Provision against Withdrawal [§ 50] p 86 
(5) Sufficiency of Withdrawal [§ 51] p 87 
(6) Communication of Withdrawal [§ 52] p 87 
(7) Effect of Withdrawal or Countermand [§ 53] p 88 
d. Lapse of Offer [§ 54] p 88 
3. Acceptance of Offer [§§ 55-67] p 89 
a. In General [§ 55], p 89 
b. Who May Accept [§ 56] p 90 
ce. Form and Sufficiency of Acceptance [§§ 57-67] p 92 
(1) In General [§ 57] p 92 
(2) Acceptance by Performance of Act [§§ 58-59] p 94 
(a) In General [§ 58] p 94 
(b) Shipment or Delivery of Goods [§ 59] p 94 
(3) Acceptance by Silence or Acquiescence [§ 60] p 95 
(4) Acceptance by Post or Telegraph [§ 61] p 97 
(5) Conformity to Offer [§§ 62-64] p 98 
(a) In General [§ 62] p98 
(b) Variance from Offer end Conditional Acceptance [§§ 63-64] p 100 
aa. In General [§ 63] p 100 
bb. As Counter Offer; Acceptance [§ 64] p 103 
(6) Time for Acceptance [§ 65] p 105 
N (7) Communication of Acceptance |§ 66] p 107 
(8) Revocation of Acceptance [§ 67] p 107 
4. Options [§§ 68-72] p 107 
a. In General [§ 68] p 107 
b. Consideration [§ 69] p 109 
e. Withdrawal; Modification [§ 70] p 109 
d. Acceptance of Option [§§ 71-72] p 110 
(1) In General [§ 71] p 110 
(2) Time for Acceptance [§ 72] p 111 
5. Implied Agreement [§§ 73-75] p 111 
a. In General [§ 73] p 111 
b. Delivery and Retention of Goods [§ 74] p 112 
e. Quasi.Contract [§ 75] p 114 
F. Reality of Consent [§§ 76-137] p 115 | 
1. In General [§ 76] p 115 
2. Mistake [§§ 77-84] p 115 
a. In General [§ 77] p 115 
b. As to Parties [§ 78] p 116 
c. As to Thing Sold [§§ 79-82] p 117 
(1) In General [§ 79] p 117 
(2) Identity of Thing Sold [§ 80] p 117 
(3) Mistake as to Quantity [§ 81] p 118 
(4) Mistake as to Nature and Quality [§ 82] p 118 
d. As to Price or Terms [§ 83] p 119 
e. Effect of Signing Written Contract [§ 84] p 120 
3. Innocent Misrepresentation in General [§ 85] p 121 
4. Fraud [§§ 86-136] p 122 
a. In General [$$ 86-95] p 122 
(1) What Constitutes Fraud [§§ 86-92] p 122 
(a) In General [§ 86] p 122 
(b) Representations by or through Third Person [§ 87] p 122 
(c) Materiality of Representation [§ 88] p 123 
(d) Knowledge of Falsity of Representation [§ 89] p 124 
(e) Intent [§ 90] p 125 
(f) Reliance on Representations [§ 91] p 125 
(g) Injury Must Result [§ 92] p 126 
(2) Effect of Fraud [§§ 93-95] p 127 
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(a) In General [§ 93] p 127 
(b) Contract in Writing [§§ 94-95] p 127 
aa. In General [§ 94] p 127 
bb. Signing Contract without Reading [§ 95] p 129 
b. Applications of General Rules to Fraud of Seller [§§ 96-110] p 131 
(1) In General [§ 96] p 131 
(2) Failure To Disclose Facts [§§ 97-99] p 133 
(a) In General [§ 97] p 133 
(b) Latent Defects in General [§ 98] p 134 
(c) Defective or Diseased Animal [§ 99] p 136 
(3) Representations of Fact or of Opinion or Expectation [§§ 100-109] p 137 
(a) In General [§ 100] p 137 
(b) “Dealer’s Talk” in General [§ 101] p 138 
(c) Predictions and Promissory Statements [§ 102] p 139 
(d) Representations as to Value [§§ 103-104] p 140 
aa. In General [§ 103] p 140 ; 
bb. Latrinsie Facts Affecting Value [§ 104] p 142 
(e) Representations as to Quality or Condition [§ 105] p 143 
(f) Representations as to Quantity [§ 106] p 145 
(g) Representations as to Title or Interest [§ 107] p 146 
(h) Effect of Buyer Having Knowledge or Means of eA im General 
[§ 108] p 147 
(i) Where Warranty Accompanies Contract [§ 109] p 149 
(4) Application of Caveat Emptor in General; Caveat Venditor [§ 110] p 150 
ce. Applications of General Rules to Fraud of Buyer [§§ 111-126] p 152 
(1) In General [§ 111] p 152 
(2) Fatlure To Disclose Facts in General [§ 112] p 153 
(3) Representation of Fact, or Opinion or Expectation in General [§ 113] p 154 
(4) Representation as to Value [§ 114] p 154 
(5) Representations as to Financial Condition [§§ 115-120] p 155 
(a) In General [§ 115] p 155 
(b) Reliance on Representation [§ 116] p 156 
(c) Communication of Representation [§ 117] p 157 
(d) Statements to, and Reports by, Mercantile Agency [§§ 118-120] p 158 
aa. In General [§ 118] p 158 
bb. Failure To Report Changes in Financial Condition [§ 119] p 159 
cc. Reliance on Representations [§ 120] p 159 
(6) Intention Not To Pay [§§ 121-122] p 160 
(a) In General [§ 121] p 160 
(b) Time and Nature of Intent [§ 122] p 162 
(7) Insolvency or Inability To Pay, and Concealment Thereof [§§ 123-124] p 162 
(a) In General [§ 123] p 162 
(b) Nondisclosure or Concealment [§ 124] p 162 
(8) Purchase with Intent To Set Off Debt [§ 125] p 165 
(9) Representation or Concealment as to Securities [§ 126] p 165 
a. Evidence of Fraud (§§ 127-135] p 165 
(1) Of Seller [§§ 127-129] p 165 
(a) Presumptions and Burden of Proof [§ 127] p 165 
(b) Admissibility [§ 128] p 166 
(ce) Weight and Sufficiency [§ 129] p 167 
(2) Of Buyer [§§ 130-135] p 169 
(a) Presumptions and Burden of Proof [§ 130] p 169 
(b) Admissibility [§§ 131-134] p 170 
aa. In General [§ 131] p 170 
bb. Representations as to Financial Condition [§ 132] p 171 
ee. Intention Not To Pay [§ 133] p 172 
dd. Insolvency or Inability To Pay [§ 134] p 172 
(c) Weight and Sufficiency [§ 135] p 173 
e. Questions of Law and Fact [§ 136] p 174 
5. Duress and Undue Influence [§ 137] p 176 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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G. Evidence of Sale in General [§§ 138-140] p 177 
1. Presumptions and Burden of Proof [§ 138] p 177 
2. Admissibility [§ 139] p 178 
3. Weight and Sufficiency [§ 140] p 180 
H. Questions of Law and Fact as to Contract in General [§ 141] p 184 
I. Formal Requisites and Contents [§§ 142-150] p 187 
1. In General [§ 142] p 187 
2. Written Contract [§§ 143-144] p 188 
a. In General [§ 143] p 188 
b. Agreement in Several Writings; ‘Correspondence [§ 144] p 188 
3. Contents of Contract [§§ 145-149] p 191 
a. In General [§ 145] p 191 
b. Terms and Conditions in Genera] [§ 146] p 191 
e. Certainty [§§ 147-149] p 192 
(1) In General [§ 147] p 192 
(2) As to Description of Property [§ 148] p 194 
(3) As to Quantity [§ 149] p 195 
4. Execution of Contract [§ 150] p 198 
J. Lllegality [§§ 151-158] p 199 
1. In General [§ 151] p 199 
2. Sales in Violation of Positive Law [§§ 152-154] p 200 
a. In General [§ 152] p 200 
b. Statutes Regulating Dealings in Articles of Commerce [§§ 153- 154) p 201 
(1) In General [§ 153] p 201 
(2) Lever Act [§ 154] p 202 
3. Sales Contrary to Public Policy [§ 155] p 202 
4. Knowledge of Unlawful Intention of Buyer [§§ 156-157] p 203 
a. In General [§ 156] p 203 
b. Contemplated Illegal Act Highly Immoral or Heinous [§ 157] p 204 
5. Partial Illegality [§ 158] p 205 
K. Estoppel or Waiver as to Defects or Objections [§§ 159-162] p 205 
1. In General [§ 159] p 205 
2. Payment or Acceptance of Purchase Money [§ 160] p 207 
3. Acceptance, Retention, and Use of Goods [§ 161] p 208 
4. Want of Knowledge [§ 162] p 208 
L. Ratification of Voidable Contract [§ 163] p 208 
M. What Law Governs [§§ 164-166] p 210 
1. In General [§ 164] p 210 
2. As Affected by Situs of Property [§ 165] p 211 
3. Place of Sale [§ 166] p 212 


IV. CONSTRUCTION OF CONTRACT [§§ 167-216] p 214 


A. What Law Governs [§ 167] p 214 
B. General Rules [§§ 168-174] p 214 
1. In General {[§ 168] p 214 
2. Consideration of Whole, or Parts of, Contract [§§ 169-171] p 216 
a. In General [§ 169] p 216 
b. Matters Constituting Contract [§§ 170-171] p 216 
(1) In General [§ 170] p 216 
(2) Two or More Agreements or Writings [§ 171] p 218 
3. Ordinary or Mercantile Meaning; Customs and Usages [§ 172] p 219 
4. Construction against Party Using Language [§ 173] p 219 
5. Construction by Parties [§. 174] p 220 
C. As to Particular Matters [§§ 175-208] p 220 
1. Parties [§ 175] p 220 
2. Subject Matter [§§ 176-180] p 221 
a. In General [§ 176] p 221 
b. Location [§ 177] p 221 
e. Source and Ownership [§ 178] p 222 


_.-For-later cases, developments and changes in the law see Annotations, same title and section number, 


6 [55 C.J.] 


SALES 


d. Description [§ 179] p 222 
e. Attachments, Appurtenances, and Incidents [§ 180] p 223 
3. Price, Expense, and Costs of Transportation [§§ 181-192] p 224 
a. Price [§§ 181-188] p 224 


pie Se 


e. 


(1) In Absence of Contract Daven [§ 181] p 224 
(2) Under Contract Provision [§§ 182-188] p 224 
(a) In General [§ 182] p 224 
(b) Market Price [§§ 183-184] p 226 
aa. In General [§ 183] p 226 
bb. Posted or Published Quotation [§ 184] p 226 
(ec) Cost, Invoice, or Wholesale Price [§§ 185-187] p 227 
aa. Cost Brice [§ 185] p 227 
bb. Invoice Price [§ 186] p 228 
cc. Wholesale Cost or Price [§ 187] p 228 
(d) Change, Readjustment, or Fluctuation [§ 188] p 228 
Expenses Generally [§ 189] p 229 
Freight Charges [§ 190] p 231 
Insurance [§ 191] p 231 - 
Taxes and Customs Duties [§ 192] p 231 


* 


4. Conditions and Covenants [§§ 193-195] p 232 


a. 


b. 
C3 


In General [§ 193] p 232, 
Conditions Precedent, Subsequent, or Concurrent [§ 194] p 233 
Dependent or Independent Conditions or Covenants [§ 195] p 234 


5. Entire and Divisible Contracts [§§ 196-205] p 235 


So. 5 5 


In General [§ 196] p 235 
Number of Orders, Writings, or Agreements [§ 197] p 236 
Number of Owners or Purchasers {§ 198] p 236 
Subject Matter [§§ 199-200] p 236 
(1) In General [§ 199] p 236 
(2) Different Articles [§ 200] p 237 


. Consideration [§ 201] p 237 ‘ 
. Conditions [§ 202] p 238 


Warranty or Guaranty [§ 203] p 239 : 


. Provisions as to Delivery or Payment [§ 204] p 239 


Subsequent Matters [§ 205] p 240 


6. Hao and Executed Contracts [§ 206] p 240 
7. Time [§§ 207-208] p 241 


a. 
b. 


In General [§ 207] p 241 
Inception, Duration, and Termination of Contract [§ 208] p 242 


D. Evidence To Aid Construction [§§ 209-214] p 243 
1. Presumptions and Burden of Proof [§ 209] p 243 
2. Admissibility [§§ 210-213] p 244 


a. 


b. 


In General [§ 210] p 244 
Prior Negotiations or Course of Dealing [§ 211] p 245 


e. Subject Matter [§ 212] p 245 


d. 


Price and Terms of Payment [§ 213] p 245 


3. Weight and Sufficiency [§ 214] p 246 
E. Province of Court and Jury [§ 215] p 247 
F. Arbitration of Dispute as to Construction [§ 216] p 249 


V. MODIFICATION OR RESCISSION OF CONTRACT [§§ 217-282] p 249 
A. Modification [§§ 217-223] p 249 


NO OP oo DH 


. In General [§ 217] p 249 

. Mutual Assent [§ 218] p 250 

. Consideration [§ 219] p 251 

. Form [§ 220] p 251 

. Hvidence [§ 221] p 252 

. Province of Court and Jury [§ 222] p 252 
. Operation and Effect [§ 223] p 253 


B. Rescission [§§ 224-282] p 254 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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l. By Agreement of Parties [§§ 224-231] p 254 
a. Provision in Original Contract [§§ 224-227] p 254 
(1) In General [§ 224] p 254 
(2) Exercise of Option [§§ 225-227] p 254 
(a) In General [§ 225] p 254 
(b) Notice, Tender, or Return [§ 226] p 255 
(c) Time [§ 227] p 256 
b. Subsequent Agreement [§§ 298- 231] p 256 
(1) In General. [§ 228] p 256 
(2) Consideration [§ 229] p 258 
(3) Restoration of Status Quo [§§ 230-231] p 258 
(a) In General [§ 230] p 258 
(b) Return, Retaking or Resale of Goods [§ 231] p 258 
2. By One Party for Cause [§§ 232-278] p 259 
a. Right Generally, and Grounds [§§ 232-248] p 259 
(1) In General [§ 232] p 259 
(2) Fraud [§ 233] p 260 
(3) Innocent Misrepresentations [§ 234] p 261 
(4) Mistake [§ 235] p 262 
(5) Insolvency or Bankruptcy [§ 236] p 262 
(6) Felure of Consideration [§ 237] p 262 
(7) Breach of Contract or Condition [§§ 238-248] p 263 
(a) In General [§ 238] p 263 
(b) By Buyer [§§ 239-241] p 263 
aa. In General [§ 239] p 263 
bb. Nonpayment of Price [§§ 240-241] p 264 
(aa) In General [§ 240] p 264 
(bb) Installment [§ 241] p 265 
(c) By Seller [§§ 242-248] p 265 
aa. In General [§ 242] p 265 
bb. Failure To Deliver [§ 243] p 266 
ce. Failure of, or Defect in, Title [\ 244] p 267 
dd. Variation in Quantity [§ 245] p 267 
ee. Defect in Quality [§ 246] p 268 
ff. Breach of Warranty [§ 247] p 269 
ge. Subsequent Sales [§ 248] p 270 
b. Partial Rescission [§ 249] p 270 
Joint Contracts [§ 250] p 271 
. Waiver and Estoppel [§§ 251-256] p 271 
(1) Upon Part of Seller [§ 251] p 271 
(2) Upon Part of Buyer [§§ 252-256] p 273 
(a) In General [§ 252] p 273 
(b) By Acceptance of Property [§ 253] p 274 
(c) By Retention of, and Exercise of Acts of Ownership over, Property [§ 
254] p 275 
(d) By Payment or Arrangements Therefor [§ 255] p 276 
(e) Effect [§ 256] p 277 
e. Conditions Precedent [§§ 257-266] p 277 
(1) Restoration of Status Quo [§§ 257-265] p 277 
(a) In General [§ 257] p 277 
(b) By Seller [§§ 258-259] p 277 
aa. In General [§ 258] p 277 
bb. Hacuses or Haxceptions [§ 259] p 278 
(c) By Buyer [§§ 260-265] p 279 
aa. Necessity [§ 260] p 279 
bb. Impossibility Due to Act of Buyer [§ 261] p 281 
ce. Requisites and Sufficuency [§§ 262-265] p 281 
(aa) In General [§ 262] p 281 
(bb) Subject Matter [§ 263] p 282 
(cc) Mode or Form [§ 264] p 283 
(dd) Time and Place {§ 265] p 284 
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(2) Other Matters [§ 266] p 285 
f. Time for Rescission [§§ 267-271] p 285 
(1) By Seller [§ 267] p 285 
(2) By Buyer [§§ 268-271] p 286 
(a) In General [§ 268] p 286 
(b) Delay or Diligence in Ascertaining Facts [§ 269] p 288 
(c) Hacuses for Delay [§ 270] p 288 
: (d) Question for Court or Jury [§ 271] p 288 
g. Mode of Rescission [§§ 272-278] p 289 
(1) In General [§ 272] p 289 
(2) By Seller [§ 273] p 291 
(3) By Buyer [§ 274] p 291 
(4) Action for Rescission [§§ 275-278] p 292 
(a) In General [§ 275] p 292 
(b) Pleading and Evidence [§§ 276-277] p 293 
aa. In General [§ 276] p 293 
bb. Of Fraud or Misrepresentation [§ 277] px294 
(ec) Trial and Judgment [§ 278] p 294 
3. Operation and Effect [§§ 279-282] p 295 
a. In General [§ 279] p 295 
b. Title and Rights of Seller, and Liabilities of Buyer [§ 280] p 295 
ce. Rights of Buyer and Liabilities of Seller [§ 281] p 296 
d. Where Seller Refuses To Accept Return of Property [§ 282] p 297 


VI. PERFORMANCE OF CONTRACT [§§ 283-530] p 298 


A. Title of Seller [§§ 283-286] p 298. 
1. Sufficiency in General [§ 283] p 298 
2. Adverse Claims and Liens [§ 284] p 299 
3. Subsequently Acquired Title [§ 285] p 3007 
4, Waiver and Estoppel as to Defects [§ 286] p 300 
B. Bills of Sale [§§ 287-293] p 300 
. Necessity [§ 287] p 300 
. Requisites and Validity [§ 288] p 300 
. Form and Contents [§ 289] p 301 
. Execution [§ 290] p 301 
. Delivery [§ 291] p 302 
. Filing or Recording [§ 292] p.302 
. Construction and Operation [§ 293] p 302 
C. Performance of Conditions Generally [§ 294] p 303 
D. Delivery [§§ 295-479] p 304 
1. In General [§ 295] p 304 ’ 
2. Obligation To Deliver [§§ 296-302] p 304 
a. In General [§ 296] p 304 
b. Conditions Precedent or Concurrent [§ 297] p 306 
c. Waiver and Estoppel as to Want of, or Objections to, Delivery [§§ 298-300] p 307 
(1) In General [§ 298] p 307 : 
(2) By Objecting on Other Grounds [§ 299] p 309 
(3) By Acceptance or Payment [§ 300] p 310 
d. Evidence [§ 301] p 310 
e. Questions for Jury [§ 302] p 312 
3. Performance of Conditions by Buyer [§§ 303-309] p 312 
In General [§ 303] p 312 
Demand [§ 304] p 313 
Notice or Directions [§ 305] p 314 
Requisites and Sufficiency of Demand or Notice [§§ 306-308] p 316 
(1) In General [§ 306] p 316 
(2) Payment or Tender Accompanying Demand [§ 307] p 316 
(3) Time of Demand or Notice [§ 308] p 317 
e. Circumstances Excusing Demand, Notice, or Tender of Performance [§ 309] p 319 
4. Readiness To Deliver and Notice Thereof [§§ 310-311] p 320 
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a. Ability and Readiness To Deliver [§ 310] p 320 
b. Notice [§ 311] p 321 
5. Tender of Delivery or Offer To Perform [§§ 312-317] p 322 
a. In General [§ 312] p 322 
b. Sufficiency in General [§ 313] p 323 
ce. Time and Place [§ 314] p 325 
d. Identity and Condition of Goods [§ 315] p 325 
e. Quantity and Quality of Goods [§ 316] p 325 
t. Wawer of, or Excuse for, Failure To Tender [§ 317] p 326 
6. Place of Delivery [§§ 318-326] p 328 
a. When Place Designated [§ 318] p 328 ; 
b. When Place Not Designated [§§ 319-320] p 329 
(1) In General [§ 319] p 329 
(2) Haceptions to, and Qualification of, Rule [§ 320] p 330 
ce. Appointment of Place [§ 321] p 330 
ad. Delivery by Carrier [§§ 322-323] p 331 
(1) In General [§ 322] p 331 
(2) Shipment F. O. B. or F. A. 8. [§ 323] p 332 
e. Waiver of, or Estoppel as to, Place [§ 324] p 334 
f. Evidence [§ 325] p 334 
e. Questions for Jury [§ 326] p 335 
7. Time of Delivery [S§ 327-349] p 335 
a. When Time Fixed by Contract [§§ 327-333] p 335 
(1) In General [§ 327] p 335 
(2) Determination of Time [§§ 328-331] p 338 
(a) In General [§ 328] p 338 
(b) Delivery within Certain Period [§ 329] p 339 
(c) Deliveries Extending over Specified Period [§ 330] p 340 
(d) Hour of Delivery [§ 331] p 340 
(3) Shipment by Carrier [§ 332] p 340 
(4) Premature Delivery [§ 333] p 342 
b. When Time Not Fixed by Contract [§§ 334-340] p 342 | 
(1) In General [§ 334] p 342 
(2) Delivery “Now,” “Immediately,” “At Once,” Ete. [§ 335] p 345 
(3) Delivery “As Soon As Possible,” “Earliest Possible,” “Shortly,” Ete. [§ 336] p 
346 
(4) Delivery “About” or “On or About” Specified Time [§ 337] p 347 
(5) Delivery at Buyer’s Option [§ 338] p 348 
(6) Delivery at Seller’s Option [§ 339] p 350 
(7) What Constitutes Reasonable Time [§ 340] p 350 
ce. Waiver of, or Estoppel To Object to, Delay [§§ 341-345] p 351 
(1) Im General [§ 341] p 351 
(2) By Failure To Object or Objecting on Other one [§ 342] p 354 
(3) By Acceptance of Goods or Payment of Price [\§ 343-344] p 354 
R (a) In General [§ 343] p 354 
(b) Acceptance of Part of Goods [§ 344] p 356 
(4) Operation and Effect of Waiver [§ 345] p 357 
d. Hvidence [§§ 346-348] p 358 
(1) Burden of Proof [§ 346] p 358 
(2) Admissibility [§ 347] p 358 
(3) Weight and Sufficiency [§ 348] p 358 
e. Question for Jury [§ 349] p 359 
8. What Constitutes Delivery [§§ 350-371] p 360 
sa. In General [§ 350] p 360 
b. Actual or Constructive Delivery [§ 351] p 361 
e. Symbolical Delivery [§§ 352-356] p 361 
4 (1) In General [§ 352] p 361 
: (2) Order for Goods [§ 353] p 362 
(3) Warehouse Receipt [§ 354] p 363 
(4) Bill of Lading [§ 355] p 363 
(5) Delivery of Part of Goods or Sample [§ 356] p 364 
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Persons to Whom Delivery May Be Made [§ 357] p 364 
Placing Goods at Disposal of Buyer [§ 358] p 364. 
Selection and Appropriation; Weighing or Measuring [§ 359] p 365 
Property in Possession of Buyer [§ 360] p 366 
Property in Possession of Seller [§ 361] p 366 
. Property in Possession of Third Person [§ 362] p 366 
Transfer of Premises on Which Goods Located [§ 363] p 367 
Delivery to Carrier [§§ 364-371] p 367 
(1) In General [§ 364] p 367 
(2) Delivery through Intermediary [§ 365] p 370 
(3) Haceptions to Rule [§ 366] p 370 
(4) Retention of Right of Disposal [§ 367] p 371 
(5) Rights and Duties as to Transportation [§§ 368-371] p 372 
(a) In General [§ 368] p 372 
(b) Selection of Carrier and Route [§ 369] p 372 
(ec) Duty To Furnish Means of Transportation [§ 370] p 374 
(d) Risks of Transportation [§ 371] p 376 
9. Conformity of Goods Delivered to Contract Requirements Generally [§ 372] p 378 
10. Quantity Delivered [§§ 373-391] p 380 
a. Quantity Definitely Fixed [§§ 373-375] p 380 
(1) Effect of Deficiency [§§ 373-374] p 380 
(a) In General [§ 373] p 380 
(b) Prorating Deliveries [§ 374] p 383 
(2) Effect of Excess [§ 375] p 385 
b. Quantity Indefinite [§§ 376-381] p 386 
(1) In General [§ 376] p 386 
(2) “About,” “More or Less,” Htc. [§ 377] p 388 
(3) Option as to Quantity [§§ 378-379] p 391 
(a) In General [§ 378] p 391 
(b) Option within Maximum and Minimum Limits [§ 379] p 391 
(4) Amount Required by Buyer [§ 380] p 392 
(5) Sale of Entire Output or Production [§ 381] p 395 
Sales by Weight or Measure [§ 382] p 397 
“Car,” “Carload,” or “Cargo” [§ 383] p 397 
Delivery in Installments [§ 384] p 398 
Determination of Quantity [§§ 385-389] p 400 
(1) Mode of Ascertainment [§ 385] p 400 
(2) Evidence [§§ 386-388] p 401 
(a) Presumptions and Burden of Proof [§ 386] p 401 
(b) Admissibility [§ 387] p 402 
(c) Weight and Sufficiency [§ 388] p 403 
(3) Questions for Jury [§ 389] p 403 
. g. Waiver of Objections as to Quantity [§§ 390-391] p 404 
i |" (1) In General [§ 390] p 404 
(2) By Acceptance or Payment of Price [§ 391] p 404 
11. Quality or Condition of Goods [§§ 392-442] p 406 
a. Quality Indefinite [§§ 392-393] p 406 
(1), In General [§ 392] p 406 
(2) Fitness for Use Intended [§ 393] p 407 
b. Quality or Condition Specified [§§ 394-397] p 407 
(1) In General [§ 394] p 407 
(2) Brand [§ 395] p 412 
(3) “Good” or “Sound” Goods [§ 396] p 412. 
(4) “Merchantable” Goods [§ 397] p 413 
c. Rejection or Acceptance [§§ 398-399] p 413 
(1) In General [§ 398] p 413 
(2) Part of Goods Defective; Entire or Severable Contracts [§ 399] p 413 
d. Existence and Cause of Defects [§ 400] p 415 
e. Liability for Defects; Caveat Emptor [§ 401] p 415 
f. Sale by Sample [§§ 402-405] p 416 
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(1) What Constitutes [§ 402] p 416 
(2) Rights of Parties [§§ 403-405] p 417 
(a) In General [§ 403] p 417 
(b) Part of Goods Defective [§ 404] p 418 
(ec) Inspection To Determine Conformity to Sample [§ 405] p 419 
g. Determination of Quality [§§ 406416] p 419 
(1) In General [§ 406] p 419 
(2) Inspection [§§ 407-416] p 420 
(a) In:General [§ 407] p 420 
(b) Agreement for Inspection [§ 408] p 422 
(c) Place of Inspection [§ 409] p 423 
(d) Time of Inspection [§§ 410-411] p 424 
aa. In General [§ 410] p 424 
bb. Before or After Payment or Acceptance [§ 411] p 425 
(e) Mode of Inspection and Persons Entitled To Inspect [§ 412} p 426 
(f) Conclusiveness of Determination [§ 413] p 427 
(g) Waiver of Right [§ 414] p 428 
(h) Hapenses Incident to Inspection [§ 415] Pp 428 
(1) Rejection and Notice Thereof [§ 416] p 428 
h. Sale on Trial or Approval [§§ 417-425] p 430 
(1) In General [§ 417] p 430 
(2) Reasonableness of Determination and Good Faith of Buyer [§ 418] p 431 
(3) Mode and Expense of Trial or Test [§ 419] p 433 
(4) Time and Duration of Trial or Test [§ 420] p 434 
(5) Approval and Acceptance [§ 421] p 434 
(6) Haxercise of Right To Reject or Return [§§ 422-424] p 436 
(a) In General [§ 422] p 436 
(b) Notice [§ 423] p 4386 
(c) Time and Place for Rejection or Return [§ 424] p 437 
(7) Right To Repair or Replace [§ 425] p 488 
i. Waiver and Estoppel as to Defects in Quality [§§ 426-432] p 438 
(1) In General [§ 426] p 438 é 
(2) Acceptance of Goods [§§ 427-4381] p 440 
(a) Effect as Waiver in General [§§ 427-428] p 440 
aa. General Rule [§ 427] p 440 
bb. Qualification of Rule [§ 428] p 442 
(b) Retention, and Use or Disposal of Goods [§§ 429-430] p 443 
aa. General Rules [§ 429] p 443 
bb. Qualifications of Rules [§ 430] p 445 
(c) Payment of Price [§ 431] p 445 
(3) Acceptance of Part of Goods [§ 432] p 446 
j. Liability for Injuries Due to Defects [§ 433] p 447 
k. Evidence as to Quality or Condition [§§ 434-441] p 447 
(1) Presumption and Burden of Proof [§ 484] p 447 
(2) Admissibility [§§ 435-440] p 449 
(a) In General [§ 435] p 449 
(b) Declarations or Admissions, and Opinions [§ 436] p 451 
(ce) Time of Defective Condition [§ 437] p 451 
(d) Price Paid on Original Sale or on Resale [§ 438] p 452 
“ (e) Inspection and Results Thereof, or Opportunity To Inspect [§ 439] p 
452 
(f) Comparison with, and Evidence as to, Other Goods {8 440] p 453 
(3) Weight and Sufficiency [§ 441] p 453 
l. Questions for Jury [§ 442] p 455 
12. Excuses for Default or Delay in Delivery [§§ 443-469] p 457 
a. In General [§ 443] p 457 
b. Circumstances within Control of Seller [§ 444] p 457 
c. Impossibility or Difficulty of Performance [§§ 445-454] p 458 
(1) Impossibility Generally [§ 445] p 458 
(2) Performance Difficult or Burdensome [§ 446] p 459 


For later cases, developments and changes in the law see Annotations, same title and section number. 


2 {55 C.J] SALES 
\ 
(3) Inability To Obtain Goods [§ 447] p 460 
(4) Deficiency in Facilities for Transportation [§§ 448-450] p 460 
(a) Route of Transportation [§ 448] p 460 
(b) Means of Transportation [§- 449] p 461 
: (c) Delay in Transportation [§ 450] p 461 
(5) Loss or Destruction of Property [§ 451] p 462 
(6) Impossibility Created by Law [§§ 452-454] p 462 
(a) General Rule [§ 452] p 462 
(b) Qualification of Rule [§ 453] p 463 
(c) Embargo [§ 454] p 464 
d. Stipulations Hacusing Default or Delay [§§ 455-458] p 464 
(1) In General [§ 455] p 464 
(2) Actual Prevention of Performance; Duty To Make Effort To Perform [§ 456] p 
; 467 
(3) Delivery after Contingency Has Ceased To Exist [§ 457] p 469 
(4) Strike Clause [§ 458] p 469 
e. Circumstances within Control of Buyer [§§ 459-467] p 471 
(1) In General [§ 459] p 471 
(2) Failure To Provide Facilities for Delivery [§§ 460-461] p 472 
(a) In General [§ 460] p 472 
(b) Means of Transportation [§ 461] p 473 
(3) Failure To Demand, or Give Notice or Instructions as to, Deliveries [§ 462] p 473 
(4) Repudiation of Contract [§§ 463-466] p 475 
(a) In General [§ 463] p 475 ; 
(b) Refusal To Accept Delivery [§ 464] p 476 
(c) Default as to Payment or Security Therefor [$9 465-466] p 477 
aa. In General [§ 465] p 477 
bb. Failure To Furnish, or Insufficiency of, Security or Credit [§ 466] 
p 480: 
(5) Insolvency of Buyer [§ 467] p 481 
f. Evidence [§ 468] p 481 
oe. Questions for Jury [§ 469] p 482 
13. Sale or Return [§§ 470-474] p 483 
a. In General [§ 470] p 483 
b. Exercise of Right To Return [§§ 471-473] p 484 
(1) In General [§ 471] p 484 
(2) Time for Return [§ 472] p 484 
(3) Place of Return; Delivery to Carrier [§ 473] p 485 
e. Effect of Failure To Return [§ 474] p 485 
14. Sales To Arrive [§§ 475-478] p 485 
a. In General [§ 475] p 485 
b. Particular Vessel [§ 476] p 486 
c. Goods Not Consigned to Seller [§ 477] p 486 
d. Quantity and Quality of Goods [§ 478] p 487 
15. Sales for Shipment C.I. F. [§ 479] p 487 
KE. Acceptance [§§ 480-500] p 489 
1. Obligation To Accept and Remove Goods [§§ 480-488] p 489 
a. In General [§ 480] p 489 
b. Time of Acceptance and Removal [§ 481] p 490 
ce. Refusal To Accept or Remove [§§ 482-483] p 491 
(1) In General [§ 482] p 491 
(2) Anticipatory Breach [§ 483] p 491 
d. Hxcuses for Failure To Accept or Remove [§§ 484-488] p 493 
(1) Nature of Excuses in General [§§ 484-485] p 493 
(a) Matters Constituting Excuse [§ 484] p 493 
(b) Matters Not Constituting Excuse [§ 485] p 493 
(2) Excessive Freight Rates [§ 486] p 495 
(3) Impossibility of Performance [§ 487] p 495 
(4) Stipulations Hxcusing Acceptance [§ 488] p 495 
2. Acts Constituting Acceptance [§§ 489-494] p 496 
a. In General [§ 489] p 496 Saal 
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b. Acts of Ownership [§§ 490-493] p 497 
(1) In General [§ 490] p 497 
(2) Retention and Use [§ 491] p 498 
(3) Disposal of Goods [§ 492] p 500 
(4) Conduct after Rejection [§ 493] p 500 
ec. Delay in Rejection or Return of Goods [§ 494] p 501 


3. Effect of Acceptance [§§ 495-496] p 503. 


4. 


5. 


a. In General [§ 495] p 503 
b. Acceptance of Part of Goods [§ 496] p 504 
Evidence [§§ 497-499] p 505 
a. Presumptions and Burden of Proof [§ 497] p 505 
b. Admissibility [§ 498] p 505 
ec. Weight and Sufficiency [§ 499] p 506 
Questions for Jury [§ 500] p 507 


F. Payment [§§ 501-530] p 508 
1. Obligation To Pay [§§ 501-513] p 508 
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a. In General [§§ 501-506] p 508 
(1) Accrual of Obligation [§§ 501-502] p 508 
(a) In General [§ 501] p 508 
(b) Demand [§ 502] p 510 
(2) Excuses for Nonpayment [§§ 503-504] p 510 
(a) In General [§ 503] p 510 
(b) Breach or Abandonment by Seller [§ 504] p 511 
(3) Waiver of Payment [§ 505] p 512 
(4) Effect of Nonpayment [§ 506] p 513 
b. Cash or “Spot” Sales [§§ 507-508] p 513 
(1) In General [§ 507] p 518 
(2) Delivery in Installments [§ 508] p 514 
¢. Sales on Credit [§§ 509-513] p 515 
(1) In General [§ 509] p 515 
(2) Time for Payment or Term of Credit [§§ 510-513] p 516. 
(a) In General [§ 510] p 516 
(b) Indefinite or Uncertain Term [§ 511] p 517 
(c) Zermination or Modification of Term [§ 512] p 517 
(d) Computation of Time [§ 513] p 518 


. Tender [§ 514] p 518 
. Mode and Sufficiency of Payment [§§ 515-520] p 519 


a. In General [§ 515] p 519; 
b. Commercial Paper [§§ 516-519] p 520 
(1) In General [§ 516] p 520 
(2) Checks [§ 517] p 520 
(3) Drafts and Orders [§ 518] p 521 
(4) Notes [§ 519] p 522 
ce. Set-Off or Assumption of Claims [§ 520] p 522 


. Deductions, Discounts, and Rebates [§ 521] p 523 
. Security for Payment [§ 522] p 524 
. Interest [§§ 523-526] p 524 


a. Right to in General [§ 523] p 524 

b. Time from Which Computed [§§ 524-526] p 524 
(1) In General [§ 524] p 524 
(2) Cash Sales [§ 525] p 525 
(3) Sales on Credit [§ 526] p 525 


. Evidence as to Payment [§§ 527-529] p 526 


a. Presumptions and Burden of Proof [§ 527] p 526 
b. Admissibility [§ 528] p 526 
ce. Weight and Sufficiency [§ 529] p 527 

Questions for Jury [§ 530] p 527 
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VII. OPERATION AND EFFECT [§§ 531-666] p 529 


A. Transfer of Title [§§ 531-611] p 529 
1. Ordinary Sale or Contract of Sale [§§ 531-590] p 529 
a. In General [§§ 531-534] p 529 
(1) Intention of Parties [§§ 531-532] p 529 
(a) In General [§ 531] p 529 
(b) Ascertainment [§ 532] p 530 
(2) Executory, Conditional, Completed, or Executed Contract [§ 533] p 532 
(3) Unconditional Contract [§ 534] p 535 
b. Prevention of Transfer by Fraud, Illegality, or Insolvency [§ 535] p 536 
e. Transfer as Dependent on Particular Matters [§§ 536-590} p 536 
(1) Ascertainment of Quality, Quantity, or Price [§§ 536-540] p 536 
(a) In General [§ 536] p 536 
(b) Weighing, Measuring, or Testing [§§ 537-539] p 537 
aa. In General [§ 537] p 537 
bb. By Particular Party or Third Person [§ 538] p 538 
ec. Effect of Prior Delivery [§ 539] p 539 
(c) Inspection [§ 540] p 539 
(2) Creation of Subject Matter or Acquisition by Seller [§§ 541-542] p 540 
(a) In General [§ 541] p 540 
(b) Future Crops, Trees, or Animals [§ 542] p 540 
(3) Ascertainment or Identification of Subject Matter [§§ 543-549] p 541 
(a) Necessity [§§ 543-546] p 541 
aa. In General [§ 543] p 541 
bb. Goods Part of Specific Mass [§§ 544-546] p 542 
(aa) In General [§ 544] p 542 : 
(bb) Constituents of Mass Different [§ 545] p 542 
(ec) Constituents of Mass Uniform or Alike [§ 546] p 542 
(b) Requisites and Sufficiency [§§ 547-548] p 544 
aa. In General [§ 547] p 544 
bb. Person Making Appropriation; Consent [§ 548] p 545 
(c) Operation and Effect [§ 549] p 546 
(4) Putting Property in Deliverable State [§§ 550-551] p 546 
(a) In General [§ 550] p 546 
(b) Article To Be Manufactured [§ 551] p 547 
(5) Delivery and Acceptance of Subject Matter [§§ 552-574] p 548 
(a) Necessity of Delivery [§§ 552-555] p 548 
aa. In General [§ 552] p 548 
bb. At Particular Place [§ 553] p 550 
ec. Article To Be Manufactured [§ 554] p 550 
dd. As against Third Persons [§ 555] p 551 
(b) Mode and Sufficiency of Delivery [§§ 556-571] p 551 
aa. In General [§ 556] p 551 
bb. Change of Possession Generally [§ 557] p 552 
ce. Time [§ 558] p 553 
dd. Property in Possession of Buyer [§ 559] p 554 
ee. Property in Possession of Third Person [§ 560] p 554 
ft. Property Remaining in Possession of Seller [§ 561] p 555 
ge. Setting Apart or Marking [§ 562] p 556 
hh. Pointing Out or Placing at Disposal of Buyer [§ 563] p 557 
li, Delivery to Third Person [§§ 564-568] p 557 
(aa) In General [§ 564] p 557 
(bb) Carrier [§§ 565-568] p 557 
aaa. In General [§ 565] p 557 
bbb. Under F. O. B, Contract [§ 566] p 559 
cec. Goods Not Specific [§ 567] p 560 
did. Evidence and Province of Court [§ 568] p 560 
jj. Constructive or Symbolical Delivery [§§ 569-570] p 560 
(aa) In General [§ 569] p 560 
(bb) Warehouse Receipt or Order [§ 570] p 561 
kk. Partial Delivery [§ 571] p 562 
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(c) Effect of Delivery [§ 572] p 562 
(d) Acceptance [§§ 573-574] p 563 
aa. In General [§ 573] p 563 
bb. Article To Be Manufactured [§ 574] p 565 
(6) Payment of Price [§§ 575-588] p 565 
(a) In General [§ 575] p 565 
(b) Sale on Credit [§ 576], p 567 
(c) Sale for Cash [§ 577] p 567 
(d) When Note or Security To Be Gwen [§ 578] p 571 
(e) Waiver of Payment [§§ 579-583] p 572 
aa. In General [§ 579] p 572 
bb. Delivery [§§ 580-582] p 573 
(aa) In General [§ 580] p 573 
(bb) Absolute or Conditional [§ 581] p 574 
(ec) Delivery to Carrier [§ 582] p 575 
ec. Right To Reclaim [§ 583] p 576 
(f) Effect of Payment or Tender [§§ 584-588] p 577 
aa. In General [§ 584] p 577 
bb.’ Part Payment [§ 585] p 578 
ec. Tender of Payment [§ 586] p 579 
dd. Payment of Freight [§ 587] p 579 
ee. Payment by Check or Draft [§ 588] p 579 
(7) Bill of Sale or Other Conveyance [§§ 589-590] p 580 
(a) In General [§ 589] p 580 
(b) Registration [§ 590] p 583 
. Sale on Trial or Approval [§ 591] p 584 
. Sale or Return [§ 592] p 585 
. Consignment for Sale [§ 593] p 585 
. Option To Purchase [§ 594] p 586 
. Reservation of Right of Property [§§ 595-599] p 586 
a. In General [§ 595] p 586 
b. Consignment to Seller or His Order [§ 596] p 586 
ce. Consignment to Buyer [§ 597] p 587 
d. Bill of Lading with Draft Attached.[§ 598] p 588 
e. Shipment C.O. D. [§ 599] p 591 
7. Reconveyance to Seller [§§ 600-601] p 592 ‘ 
a. In General [§. 600] p 592 
b. Agreements for Repurchase and Reconveyance [§ 601] p 592 
8. Rights and Liabilities of Parties [§§ 602-611] p 594 
a. Title and Right of Buyer [§§ 602-604] p 594 
(1) In General [§ 602] p 594 ‘ 
(2) As against Subsequent Purchasers from Seller; Priorities [§ 603] p 595 
(3) As against Creditors of Seller [§ 604] p 596 
Rights of Purchasers from Buyer [§ 605] p 596 
Rights of Creditors of Buyer [§ 606] p 597 
Injury to, or Conversion of, Goods by Third Person [§ 607] p 597 
Risk of Loss or Injury [§§ 608-611] p 597 
(1) In General [§ 608] p 597 
(2) Before Delivery [§ 609] p 599 
(3) After Delivery [§ 610] p 599 
(4) Uniform Sales Act [§ 611] p 600 
B. Bona Fide Purchasers [§§ 612-666] p 601 
1. Who Are Bona Fide Purchasers [§§ 612-642] p 601 
a. In General [§ 612] p 601 
b. Title of Purchaser [§ 613] p 601 
ce. Good Faith [§ 614] p 602 
d. Notice [§$ 615-635] p 604 
(1) Operation and Effect [§ 615] p 604 
(2) Sufficiency [§§ 616-632] p 605 
‘ (a) In General [§ 616] p 605 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(b) Facts Putting Purchaser on Inquiry in General [§ 617] p 605 
(c) Filing, Recording, and Registration [§§ 618-623] p 607 
aa. In-General [§ 618] p 607 
bb. Facts of Which Record Is Notice [§ 619] p 608 
ce. Instruments Not Entitled or Required To Be Recorded [§ 620] p 
608 
dd. Invalid or Incomplete Recording [§ 621] p 609 
ee. Place of Record [§ 622] p 609 
ff. Effect of Record to Which Seller Is Not Party [§ 623] p 609 
(d) Judicial Records and Proceedings [§ 624] p 610 
(e) Particular Facts as Indicating or Constituting Notice [§§ 625-632] p 610 
aa. Adherence to, or Departure from, Ordinary Course of Business {§ 
625] p 610 
bb. Possession of Persons Other Than Seller [§ 626] p 610 
ce. Documents of Title [§ 627] p 611 
dd. Adequacy of Price [§ 628] p 611 
. ee. Reputation of Seller [§ 629] p 612 * 
ff. Matters in Connection with Landlord’s Lien and Other Liens [§ 
630] p 612 
eg. Personal or Business Relations [§ 631] p 613 
hh. Actual Notice or Knowledge of Unrecorded Instrument [§ 632] p 
614 
(3) Definiteness [§ 633] p 614 
(4) Time of Notice [§ 634] p 614 
(5) Effect of Diligent Inquiry [§ 635] p 615 
e. Consideration [§§ 636-642] p 616 
(1) Necessity [§ 636] p 616 
(2) Sufficiency [§§ 637-641] p 616 
(a) In General [§ 637] p 616 
(b) Negotiable.or Nonnegotiable Instruments [5 638] p 617 
(c) EHxecutory Consideration [§ 639] p 618 
(d) Preéxisting Debts [§ 640] p 618 
(e) Mixed Consideration [§ 641] p 621 
(3) Adequacy {§ 642] p.622 
2. Title or Interest Acquired by Bona Fide Purchaser [§§ 643-660] p 622 
a. In General [§ 643] p 622 
b. Limitations Arising from Nature of Transfer or of Subject Matter [§§ 644-646] p 624 
(1) Market Overt [§ 644] p 624 
(2) Money and Negotiable Paper [§ 645] p 625 
(3) Other Particular Transfers |§ 646] p 625 
e. Purchase of Goods Fraudulently or Conditionally Obtained [§§ 647-649] p 626 
(1) Effect of Fraud in General [§ 647] p 626 
(2) False Personation [§ 648] p 628 
(3) Conditional Delivery [§ 649] p 629 
d. Purchase from One without Title or Authority To Sell [§§ 650-656] p 630 
(1) In General [§ 650] p 630 
(2) Effect of Possession [§ 651] p 632 
(3) From Bailee or Custodian [§ 652] p 633 
(4) From Finder [§ 653] p 635 
(5) From One Who Obtained Goods Tortiously or Feloniously [§ 654] p 635 
(6) From One Having Apparent Title or Authority To Sell [§ 655] p 637 
e. From One Holding Legal Title, or Authorized To Sell [§§ 656-660] p 643 
(1) In General [§ 656] p 643 
(2) From Holder of Voidable Title [§ 657] p 645 
(3) From Trustee [§ 658] p 645 
(4) From Prior Purchaser [§ 659] p 645: 
(5) From Agent or Factor [§ 660] p 646 
3. Actions [§§ 661-666] p 647 
a. In General [§ 661] p 647 
b. Pleading [§ 662] p 647 aa 
C: Evidence [$$ 663-064 ] p 647 ; . ae 
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(1) Burden of Proof [§ 663] p 647 

(2) Admissibility [§ 664] p 649 

(3) Weight and Sufficiency [§ 66414] p 650 
d. Trial [§§ 665-666] p 650 

(1) Questions of Law and Fact [§ 665] p 650 

(2) Instructions [§ 666] p 651 


VIII. WARRANTIES [§§ 667-869] p 652 


A. Definitions [§ 667] p 652 
B. Nature of Warranty [§§ 668-680] p 653 
1. In General [§ 668] p 653 
2. Necessity of Contract for Sale of Goods [§§ 669-670] p 654 
a. In General [§ 669] p 654 
b. Effect of Illegal Sale [§ 670] p 656 
. Rule That Warranty Is Itself Contract [§ 671] p 656 
. Relation between Contracts of Sale and Warranty [§ 672] p 656 
. Characteristics of Contract of Warranty [§ 673] p 658 
. Subjects of Warranty [§ 674] p 659 
. Warranty Distinguished from Other Grounds of Liability [§§ 675-677] p 659 
a. In General [§ 675] p 659 
b. Misrepresentations and Fraud [§ 676] p 660 
ce. Conditions and Description [§ 677] p 662 
8. Parties [§§ 678-679] p 662 
a. Persons Liable [§ 678] p 662 
b. Persons Who May Rely on Warranty [§ 679] p 665 
9. Consideration [§ 680] p 670 
C. Creation or Existence and Scope [§§ 681-754] p 672 
1. In General [§§ 681-707] p 673 
a. Express Warranties [§§ 681-700] p 673 
(1) Form of Expression [§§ 681-687] p 673 
(a) In General [§ 681] p 673 
(b) Formal Words of Warranty Not Necessary [§ 682] p 674 
(c) Expression Orally or in Writing [§ 683] p 675 
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(d) Affirmations and Representations as Warranties [§ 684] p 676 
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(e) Conjunction of Representations and Formal Warranties [§ 685] p 682 


(f{) Hapression in Particular Instruments [§ 686] p 683 

(g) Adoption of Prior Warranty on Resale [§ 687] p 684 
: (2) Time of Making [§ 688] p 685 

(3) Nature and Sufficiency of Assent [§§ 689-692] p 687 

(a) Intention of Seller [§ 689] p 687 

(b) Matters of Opinion or Belief [§ 690] p 688 

(c) Knowledge and Good Faith of Seller [§ 691] p 694 

(d) Reliatce by Buyer [§ 692] p 695 


(4) Buyer’s Knowledge or Opportunity for Knowledge [S$ 693-695] p 698 


(a) Patent or Known Defects Generally [§ 693] p 698 
(b) Investigation and Inspection [§§ 694-695] p 702 
aa. Duty To Investigate or Inspect [§ 694] p 702 
bb. Effect of Investigating or Inspecting [§ 695] p 703 


(5) Effect of Definite Agreement to Particular Terms on Pri tor Affirmations and Un- 


dertakings [§ 696] p 704 


(6) Effect of Transaction Calculated To Create Implied Warranty [§ 697] p 710 


(7) Disclaimer of Warranty [§ 698] p 710 
(8) Construction [§§ 699-700] p 712 
(a) General Rules [§ 699] p 712 
(b) Separable or Divisible Warranties [§ 700] p 714 
b. Implied Warranties [§§ 701-707] p 715 
(1) Nature and Requisites Generally [§ 701] p 715 
(2) Subjects of Implied Warranty [§ 702] p 716 


(3) Buyer’s Knowledge or Opportunity for Knowledge [§§ 703- -704] p 716 


(a) Known Defects Generally [§ 703] p 716 
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(b) Inspection and Opportunity To Inspect [§ 704] p 717 
(4) Effect of Existence of Express Warranties in Contract [§ 705] p 722 
(5) Effect of Written Contract [§ 706] p 727 
(6) Effect of Disclaimer [§ 707] p 729 
2. Sale by Sample or Comparison [§§ 708-712] p 732 
a. Sample [§§ 708-711] p 732 
(1) In General [§ 708] p 732 
(2) Correspondence of Bulk [§ 709] p 733 
(3) Absence of Latent Defects [§ 710] p 736 
(4) Opportunity To Compare [§ 711] p 737 
b. Comparison [§ 712] p 737 
. Sale by Description [§ 713] p 738 
. Time to Which Warranty Relates [§ 714] p 744 
. Duration of Warranty [§ 715] p 744 
. Particular Warranties [§§ 716-754] p 745 
a. Quality and Fitness [§§ 716-746] p 745 
~ (1) Quality in General [§§ 716-718] p 745 ‘i 
(a) Hapress Warranties [§ 716] p 745 
(b) Implied Warranties [§§ 717-718] p 747 
aa. In General [§ 717] p 747 
bb. Latent Defects, Material, Workmanship [§ 718] p 748 
(2) Warranty of Fitness for Purpose [§§ 719-721] p 750 
(a) In General [§§ 719-720] p 750 
aa. Scope and Character [§ 719] p 750 
bb. Knowledge of Seller and Reliance by Buyer [§ 720] p 753 
(b) Specified and Patented Articles [§ 721] p 755 
(3) Fitness for Shipment [§ 722] p 758 
(4) Merchantability [§§ 723-728] p 758 
(a) Existence of Warranty [§§ 723-724] p 758 
aa. In General [§ 723] p 758 
bb. Sale by Trade Name, Description, and Sample [§ 724] p 759 
(b) Construction and Scope of Warranty [§§ 725-728] p 760 
aa. Fitness for Resale [§ 725] p 760 
bb. Fitness for General Purpose [§ 726] p 761 
ec. Soundness [§ 727] p 761 
dd. Meeting Description or Sample [§ 728] p 761 
(5) Genuineness [§ 729] p 762 
(6) Uniform Sales Act [§§ 730-732] p 762 
(a) Warranty of Quality [§ 730] p 762 
(b) Warranty of Fitness [§ 731] p 762 
(ec) Warranty of Merchantability [§ 732] p 763 
(7) Particular Subjects of Sale [\§ 733-746] p 764 
(a) Articles for Human Consumption [§ 733] p 764 
(b) Articles for Animal Consumption [§ 734] p 768 
(c) Wearing Apparel [§ 735] p 769 
(d) Animals [$$ 736-739] p 769 
. aa. In General [§ 736] p 769 
bb. Soundness [§ 737] p 769 
ce. Breeding Purposes [§ 738] p 771 
dd. Food Purposes [§ 739] p 773 
(e) Machinery and Tools [§§ 740-741] p 773 
aa. In General [§ 740] p 773 
bb. Warranty of Capacity and Performance [§ 741] p 777 
(f) Seeds and Nursery Stock [§ 742] p 778 
(g) Fertilizers [§ 743] p 779 
(h) Fuel [§ 744] p 780 
(i) Raw Material and Refuse [§ 745] p 780 
j) Building Material [§ 746] p 780 
b. Quantity [§ 747] p 781 
ce. Warranty of Title and Freedom from Encumbrance [§§ 748-753 ] p 781 
(1) Creation and Existence [§§ 748-752] p 781 
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(a) In General [§ 748] p 781 
(b) Possession of Seller [§ 749] p 782 
(ec) Sale of Patented Article [§ 750] p 783 
(d) Official Sales [§ 751] p 783 
(e) Sale to Joint Owners [§ 752] p 783 
(2) Construction and Scope of aor [§ 753] p 783 
d. Satisfaction [§ 754] p 786 
D. Conditions [§§ 755-772] p 786 
1. In General [§ 755] p 786 
2. Test or Trial [§ 756] p 788 
3. Notice to Seller of Defects [§§ 757-762] p 789 
a. In General [§ 757] p 789 
b. Time for Notice [§ 758] p 790 
ce. Mode and Sufficiency [§§ 759-762] p 791 
(1) In General [§ 759] p 791 
(2) Necessity of Writing [§ 760] p 792 
(3), Place of Notice [§ 761] p 792 
(4) Person to Whom Notice Given [§ 762] p 792 
. Opportunity To Remedy Defects [§ 763] p 793 
. Exchange or Replacement [§ 764] p 794 
. Return of Goods [§§ 765-767] p 794 
a. In General [§ 765] p 794 
b. Time for Return [§ 766] p 795 
ce. Mode and Sufficiency of Return [§ 767] p 795 
7. Waiver of, or Excuse for, Performance [§§ 768-772] p 795 
a. In General [§ 768] p 795 
b. Notice to Seller of Defects [§ 769] p 796 
ce. Opportunity To Remedy Defects [§ 770] p 797 
d. Exchange or Replacement [§ 771] p 797 
e. Return [§ 772] p 797 
E. Waiver of Breach or Acceptance of Performance of Warranty [§§ 773-790] p 798 
1. In General [§ 773] p 798 
2. Acceptance and Retention of Goods [§§ 774-786] p 799 
a. In Absence of Statutory or Contractual Provisions [§§ 774-783] p 799 
(1) In General [§ 774] p 799 
(2) Sales on Trial or Approval; Sale or Return [§ 775] p 802 
(3) Deliveries in Installments [§ 776] p 802 
(4) Conditional Acceptance [§ 777] p 802 
(5) Acceptance of Part [§ 778] p 802 
(6) Inspection or Opportunity Therefor [§ 779] p 802 
(7) Use [§ 780] p 803 
(8) Resale [§ 781] p 803 
(9) Attempt, or Permission of Attempt, To Remedy Defects [§ 782] p 803 
(10) Retention and Use Induced by Request of Seller [§ 783] p 804 
b. Under Uniform Sales Act [§ 784] p 804 
¢. Contractual Provisions [§§ 785-786] p 804 
(1) In General [§ 785] p 804 
(2) Waiver [§ 786] p 806 
3. Failure To Give Notice of Defects [§§ 787-788] p 806 
a. In General [§ 787] p 806 
_b. Under Uniform Sales Act [§ 788] p 807 
4. Payment of Price or Giving of Note [§$ 789-790] p 808 
a. In General [§ 789] p 808 
b. Renewal of Note or Security [§ 790] p 810 
F. Effect of Breach [§ 791] p 810 
G. Remedies for Breach of Warranty [$$ 792-854] p 810: 
1. In General [§ 792] p 810 
2. Refusal To Accept Goods [§ 793] p 811 
3. Return of Goods [§§ 794-795] p 812 
a. In General [§ 794] p 812 
b. Contractual Provisions [§ 795] p 813 
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4, Actions, Defenses, and Counterclaims for Breach of Warranty [§§ 796-854] p 814 
a. Right of Action [§ 796] p 814 
b. Right To Defend, Recoup, Set Off, or Counterclaim [§§ 797-800] p 816 
(1) In General [§ 797] p 816 
(2) Separate or Distinct Transactions [§ 798] p 819 
(3) Persons by or against Whom Defense or Counterclaim May Be Pleaded [§ 799] 
p 819 
(4) Hatent of Recovery [§ 800] p 819 
. Form of Action [§ 801] p 819 
Election of Remedies [§ 802] p 820 
. Return of Goods as Condition Precedent [§ 803] p 821 
. Defenses [§ 804] p 823 
. Time To Sue, and Limitations [§ 805] p 824 
. Parties [§ 806] p 824 
. Pleading [§§ 807-822] p 824 
(1) Allegations of Breach as Cause of Action [§§ 807-813] p 824 
(a) In General [§ 807] p 824 
(b) Existence of Warranty [§§ 808-809] p 825 
aa. In General [§ 808] p 825 
bb. Consideration [§ 809] p 826 
(c) Scienter [§ 810] p 826 
(d) Inducement and Reliance [§ 811] p 826 
(e) Breach [§ 812] p 826 
(£) Damages [§ 813] p 827 
(2) Allegations of Breach as Defense, Recoupment, Set-Off, or Counterclaim [§§ 
814-821] p 827 
(a) In General [§ 814] p 827 
(b) Allegations as to Warranty [§§ 815-816] p 828 
aa. In General [§ 815] p 828 
bb. Consideration [§ 816] p 829 
(c) Inducement and Reliance [§ 817] p 829 
(d) Breach [§ 818] p 829 
(e) Notice [§ 819] p 830 
(f) Return [§ 820] p 831 
(g) Damages [§ 821] p 831 
(3) Matters in Defense to Action or Counterclaim for Breach [§ 822] p 832 
j. Issues, Proof, and Variance [§§ 823-832] p 832 
(1) Issues Raised and Matters To Be Proved [§§ 823-829] p 832 
(a) In General [§ 823] p 832 
(b) General Issue or General Denial [§ 824] p 833 
(¢) Nature and Grounds of Action [§ 825] p 833 
(d) Warranty [§ 826] p 833 
(e) Scienter [§ 827] p 834 
(f) Breach [§ 828] p 834 
(g) Damages [§ 829] p 835 
(2) Variance [§§ 830-832] p 836 
(a) Hxistence and Terms of Warranty [§ 830] p 836 
(b) Consideration [§ 831] p 836 
(c) Breach [§ 832] p 837 
k, Evidence [§§ 833-844] p 837 
(1) Presumptions and Burden of Proof [§ 833] p 837 
(2) Admissibility [§§ 834-843] p 840 
(a) In General [§ 834] p 840 
(b) Haistence of Warranty [§ 835] p 841 
(c) Breach of Warranty [S$ 836-842] p 843 
aa. In General [§ 836] p 843 
bb. Trial or Test [§ 837] p 846 
ce. Comparison with Other Articles [§ 838] p 847 
dd. Condition before and after Sale [§ 839] p 848 
ee. Mismanagement of Buyer [§ 840] p 849 
ff. Repairs [§ 841] p 849 
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ee. Waiver [§ 842] p 849 
(d) Damages [§ 843] p 849 
(3) Weight and Sufficiency of Evidence [§ 844] p 851 
lL. Trial [§§ 845-852] p 857 
(1) In General [§ 845] p 857 
(2) Questions of Law and Fact [§§ 846-850] p 857 
(a) In General [§ 846] p 857 
(b) LHwistence and Scope of Warranty [§ 847] p 857 
(c) Parties [§ 848] p 858 
(ad) Breach of Warranty, and Damages [§ 849] p 859 
(e) Conditions; Waiver of Breach [§ 850] p 860 
(3) Instructions [§ 851] p 862 
(4) Verdict and Findings [§ 852] p 864 
m. Judgment [§ 853] p 865 | 
n. Appeal and Error [§ 854] p 866 
H. Damages [§§ 855-869] p 866 
1. In General [§ 855] p 866 
2. Time and Place at Which Determinable [§ 856] p 871 
3. Difference in Value [§ 857] p 872 
4. Price [§ 858] p 876 
5. Expenses [§§ 859-861] p 878 
a. In General [§ 859] p 878 
b. Remedying of Defects [§§ 860-861] p 881 
(1) In General [§ 860] p 881 
(2) Recovery of Both Expense of Remedying and General Damages [§ 861] p 883 
6. Profits [§ 862] p 883 
7. Interest [§ 863] p 885 
8. Injuries to Property [§ 864] p 886 
9. Injuries to Business [§ 865] p 887 
10. Personal Injuries [§ 866] p 888 
11. Effect of Resale [§ 867] p 889 
12. Warranty of Title [§ 868] p 890 
13. Warranties of Seeds or Plants [§ 869] p 892 


IX. REMEDIES OF SELLER [§§ 870-105314] p 894 


A. Introductory [§§ 870-872] p 894 
1. In General [§ 870] p 894 
2. Existence of Ground for Rescission [§ 871] p 895 
3. Pursuit of Two Remedies [§ 872] p 895 
B. Lien [§§ 873-888] p 896 
1. Nature and Manner of Creation [§§ 873-875] p 896 
a. Possession [§ 873] p 896 
b.. Contract [§ 874] p 897 
e. Statutory Provision [§ 875] p 897 
. What Law Governs [§ 876] p 898 
. Filing, Recording, and Registration [§ 877] p 899 
. Extent of Lien [§ 878] p 899 
. Priorities [§ 879] p 900 
. Assignment of Lien [§ 880] p 900 
. Waiver, Loss, and Discharge [§§ 881-884] p 900 
a. In General [§ 881] p 900 
b. By Payment [§ 882] p 901 
ce. By Delivery of Possession [§§ 883-884] p 901 
(1) In General [§ 883] p 901 
(2) Partial Delivery [§ 884] p 903 
8. Revival of Lien [§ 885] p 904 
9. Transfer of Property. by Buyer [§ 886] p 904 
10. Penalty for Failure To Enter Satisfaction [§ 887] p 905 
11. Enforcement [§ 888] p 905 
C. Stoppage in Transitu [§§ 889-904] p 907 
1. Nature and Basis of Right [§§ 889-890] p 907 
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a. In General [§ 889] p 907 
b. Insolvency as Basis [§ 890] p 908 
. Property Subject to Stoppage [§ 891] p 910 
. Persons Entitled To Exercise Right [§ 892] p 910 
. Persons as against Whom Right May Be Exercised [§ 893] p 911 
Duration and Termination of Transit; Delivery [§§ 894-900] p 912 
In General [§ 894] p 913 
. Partial Delivery [§ 895] p 914 
. Delivery to Agent or Bailee [§ 896] p 914 
Delivery on Buyer’s Ship [§ 897] p 915 
. Delivery to Carrier, and Possession of Carrier after Arrival at Destination [§ 898] p 
915 
f. Entry in Customhouse or Deposit in Bonded Warehouse [§ 899] p 917 
g. Interception of Goods and Reshipment [§ 900] p 917 
6. Waiver or Loss of Right [§§ 901-902] p 917 
a. In General [§ 901] p 917 
b. By Payment [§ 902] p 917 % 
7. Manner of Exercise of Right and Enforcement [§ 903] p 918 
8. Operation and Effect [§ 904] p 919 
D. Recovery of Goods or Their Proceeds [§§ 905-926] p 919 
1. Nature and Basis of Right [§§ 905-906] p 919 
a. In General [§ 905] p 919 
b. Revesting of Title [§ 906] p 921 
2. Change of Form or Intermixture with Other Goods [§ 907] p 924 
3. Right To Follow Proceeds [§ 908] p 924 
4. Estoppel, Waiver, or Ratification [§§ 909-911] p 925 
a. In General [§ 909] p 925 
b. By Payment [§ 910] p 925 
e. Election of Remedies, Effect of [§ 911] p 925 
5. Actions [§§ 912-926] p 926 
a. Nature and Form of Action [§ 912] p 926 
b. Conditions Precedent [§§ 913-914] p 927 
(1) Demand [§ 913] p 927 
(2) Restoration of Consideration [§ 914] p 927 
. Time To Sue, Limitations, and Laches [§ 915] p 928 
. Defenses and Offsets [§ 916] p 928 
. Parties [§ 917] p 929 
. Pleading [§§ 918-921] p 929 
(1) Declaration or Complaint [§ 918] p 929 
(2) Plea or Answer [§ 919] p 929 
(3) Other Pleadings [§ 920] p 929 
(4) Issues, Proof, and Variance [§ 921] p 929 
g. Evidence [§§ 922-924] p 930 
(1) Presumptions and Burden of Proof [§ 922] p 930 
(2) Admissibility [§ 923] p 930 
(3) Weight and Sufficiency [§ 924] p 930 ‘ 
h. Trial [§ 925] p 930 
i, Judgment and Amount of Recovery [§ 926] p 931 
BE. Resale |S§ 927-945] p 932 
1. In General [§§ 927-928] p 932 
a. In United States [§ 927] p 932 
b. In England [§ 928] p 933 
. Waiver or Loss of Right [§ 929] p 934 
. Necessity of Notice [§ 930] p 934 
. Time and Place of Sale [§ 931] p 935 
Manner and Conduct of Sale [§ 932] p 937 
. Right to Profits [§ 933] p 938 
. Operation and Effect [§ 934] p 938 
. Right To Retain Property without Resale [§ 935] p 938 
. Actions [§§ 936-944] p 938 
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. Right of Action [§ 936] p 938 
Time To Sue and Limitations [§ 937] p 938 
Conditions Precedent [§ 938] p 938 
. Defenses [§ 939] p 939 ¢ 
. Pleading [§§ 940-941] p 939 
(1) Declaration, Complaint, or Petition [§ 940] p 939 
(2) Plea or Answer [§ 941] p 941 
f. Hvidence [§ 942] p 941 
ge. Questions of Law and Fact [§. 943] p 942 
h. Instructions [§ 944] p 942 
10. Damages, and Amount of Recovery [§ 945] p 942 
IF. Actions for Price or Value [§§ 946-1021] p 944 
1. Right of Action [§§ 946-957] p 944 
a. In General [§ 946] p 944 
b. When Right Accrues [§§ 947-948] p 945 
(1) In General [§ 947] p 945 
(2) Sale on Credit [§ 948] p 945 
ec. Persons Who May Sue [§ 949] p 946 
d. Persons Liable [§ 950] p 947 
e. Conditions Precedent [§§ 951-957] p 947 
(1) In General [§ 951] p 947 
(2) Transfer of Title [§ 952] p 948 
(3) Performance by Seller Generally [§ 953] p 948 
(4) Delivery or Tender of Goods [§ 954] p 949 
(5) Acceptance or Retention of Goods by Buyer [§ 955] p 950 
(6) Lack of Repudiation by Buyer before Performance by Seller [§ 956] p 952 
(7) Demand [§ 957] p 954 
2. Nature and Form of Action [§§ 958-959] p 954 
a. In General [§ 958] p 954 ; 
b. As Depending upon Mode of Payment [§ 959] p 955 
3. Defenses [§§ 960-974] p 955 
a. In General [§ 960] p 955 
b. Estoppel or Waiver as to Defenses in General [§ 961] p 958 
c. Particular Defenses [§§ 962-967] p 959 
(1) Misrepresentation and Fraud by Seller [§ 962] p 959 
(2) Failure of Consideration [§§ 963-964] p 961 
(a) In General [§ 963] p 961 
(b) Partial Failure [§ 964] p 963 
(3) Failure of, or Defect in, Title [§ 965] p 964 
(4) Fault or Delay in Delivery [§ 966] p 965 
(5) Seller’s Retaking, Retention, or Conversion of Goods [§ 967] p 967 
d. Recoupment, Set-Off, and Counterclaim [§§ 968-974] p 967 
(1) In General [§ 968] p 967 
(2) Misrepresentation and Fraud [§ 969] p 970 
(3) Default in Performance by Seller [§§ 970-971] p 970 
(a) Delay, or Failure To Deliver [§ 970] p 970 
(b) Deficiency in Quantity or Quality [§ 971] p 971 
(4) Expenses [$ 972] p 972 
(5) Conditions Precedent [§ 973- 974] p 974 
4. Venue [§ 975] p 974 
5. Parties [§ 976] p 974 
6. Pleading [§§ 977-997] p 975 
a. Declaration, Petition, Complaint, or Statement of Claim [$$ 977-985] p 975 
(1) In General [§ 977] p 975 
(2) Averments of Particular Matters [§§ 978-984] p 976 
(a) Sale or Contract of Sale Generally [§ 978] p 976 
(b) Parties [§ 979] p 976 
(c) Subject Matter [§ 980] p 977 
(d) Performance or Waiver [§§ 981-982] p 977 
aa. In General [§ 981] p 977 
bb. Delivery and Acceptance [§ 982] p 977 
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(e) Price or Value, Promise To Pay, and he a [§ 983] p 978 
(f£) Other Matters [§ 984] p 978 
(3) Amendment [§ 985] p 979 
b. Plea, Answer, or Affidavit of Defense [§§ 986-996] p 979 
(1) General Rules [§§ 986-988] p 979 
(a) In General [§ 986] p 979 
(b) Denials [§ 987] p 979 
(c) Affirmative Defense [§ 988] p 980 
(2) Averments or Denials of Particular Matters [$$ 989-996] p 980 
(a) Hxistence and Nature of Contract [§ 989] p 980 
(b) Failure of Consideration [§ 990] p 981 
(c) Misrepresentation or Fraud [§ 991] p 981 
(d) Default or Delay in Delivery [§ 992] p 982 
(e) Defects in Quality [§ 993] p 982 
(f) Rescission and Return or Tender of Goods [§ 994] p 983 
(g) Payment or Tender of Amount Due [§ 995] p 984 
(h) Recoupment, Set-O ff, or Counterclaim [§ 996] p 984 
ce. Reply or Replication [§ 997] p 985 
7. Issues, Proof, and Variance [§§ 998-1003] p 985 
a. Issues [§ 998] p 985 ) 
b. Matters To Be Proved [§ 999] p 986 
ec. Evidence Admissible wnder Pleadings [§§ 1000-1002] p 986 
(1) In General [§ 1000] p 986 
(2) Under General Issue or Denial [§ 1001] p 988 
(3) Fraud and Misrepresentation [§ 1002] p 989 
d. Sufficiency of Proof Lo Support Allegations; Variance [§ 1003] p 989 
8. Evidence [§§ 1004-1013] p 991 
a. Presumptions and Burden of Proof [§ 1004] p 991 
b. Admissibility [§§ 1005-1009] p 994 
(1) In General [§ 1005] p 994 
(2) Modification, Substitution, or Rescission of Contract [§ 1006] p 996 
(3) Value of Goods in General [§ 1007] p 997 
(4) Diminution of Price or Value [§ 1008] p 997 
(5) Recoupment, Set-Off, or Counterclaim [§ 1009] p 998 
ce. Weight and Sufficiency [§§ 1010-1013] p 999 
(1) To Warrant Recovery by Plaintiff [§§ 1010-1011] p 999 
(a) In General [§ 1010] p 999 
(b) Value of Goods and Amount of Recovery [§ 1011] p 1001 : 
(2) As to Matters of Defense, Recoupment, Set-Off, or Counterclaim [§§ 1012-1013] 
p 1001 : 
(a) In General [§ 1012] p 1001 
(b) Rescission or Cancellation of Contract [§ 1013] p 1003 
9. Trial [§§ 1014-1017] p 1003 
a. In General [§ 1014] p 1003 
b. Questions for Jury [§ 1015] p 1003 
ce. Instructions [§§ 1016-1017] p 1005 
(1) General Rules [§ 1016] p 1005 
(2) Application of Rules [§ 1017] p 1008 
10. Verdict, Judgment, and Amount of Recovery [§§ 1018-1021] p 1013 
a. Verdict and Findings [§ 1018] p 1013 
b. Judgment [§ 1019] p 1015 
ce. Amount of Recovery [§ 1020] p 1016 
d. Review [§ 1021] p 1020 
G. Actions for Damages [§§ 1022-10531%4] p 1020 ° 
1. Right of Action [§§ 1022-1025] p 1020 
a. In General [§ 1022] p 1020 
b. Conditions Precedent [§§ 1023-1024] p 1024 
(1) In General [§ 1023] p 1024 
(2) Tender [§ 1024] p 1025 
ce. When Right of Action Accrues [§ 1025] p 1027 
2. Defenses [§ 1026] p 1027 
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3. Pleading [§§ 1027-1034] p 1029 
a. Declaration, Petition, or Complaint [§§ 1027-1032] p 1029 
(1) In General [§ 1027] p 1029 
(2) Haistence of Contract [§ 1028] p 1030 
(3) Assignment of Breach [§ 1029] p 1030 
(4) Performance [§ 1030] p 1031 
(5) Damages [§ 1031] p 1033 
(6) Amendment [§ 1032] p 1034 
b. Plea or Answer [§ 1033] p 1034 
e. Issues, Proof, and Variance [§ 1034] p 1036 
4. Evidence [§§ 1035-1037] p 1038 
a. Burden of Proof [§ 1035] p 1038 
b. Admissibility [§ 1036] p 1039 
_¢. Weight and Sufficiency [§ 1037] p 1042 
5. Trial [§§ 1038-1040] p 1044 
a. Questions for Court and Jury [§ 1038] p 1044 
b. Instructions [§ 1039] p 1046. 
e. Verdict and Findings [§ 1040] p 1047 
6. Damages [§§ 1041-1053%4] p 1048 ; 
a. In General [§ 1041] p 1048 
b. Nonacceptance of Goods [§§ 1042-1053] p 1050 
(1) In General [§§ 1042-1050] p 1050 
(a) General Rule [§ 1042] p 1050 
(b) Where Title Has Passed [§ 1043] p 1055 
(c) Effect of Resale [§ 1044] p 1055 
(d) Interest [§ 1045] p 1058 
(e) Hapenses [§§ 1046-1048] p 1059 
aa. In General [§ 1046] p 1059 
bb. Reasonableness and Necessity [§ 1047] p 1060 
ec. Resale [§ 1048] p 1061 
(f) Duty of Seller To Mitigate or Prevent Enhancement [§ 1049] p 1062 
(g) Computation of Damages [§ 1050] p 1064 
(2) Goods To Be Procured or Manufactured [§§ 1051-1053] p 1065 
(a) In General [§ 1051] p 1065 
(b) Goods To Be Procured [§ 1052] p 1065 
(c) Goods To Be Manufactured [§§ 105244-1053] p 1066 
aa. Manufacture or Production Completed at Time of Breach [§ 
105244] p 1066 
bb. Manufacture or Production Not Completed at Time of Breach [§ 
1053] p 1067 
ce. Failure To Give Note or Security for Price [§ 10534] p 1072 


X. REMEDIES OF BUYER [(§§ 1054-1167] p 1072 


A. In General [§ 1054] p 1072 
B. Lien for Purchase Money Advanced [§ 1055] p 1074 
C. Recovery of Purchase Price Paid [§§ 1056-1087] p 1075 
1. Right of Action [§§ 1056-1070] p 1075 
a. 7 General [§ 1056] p 1075 
b. Upon Rescinded Contract Generally [§ 1057] p 1076 
ce. Want or Failure of Consideration [§§ 1058-1059] p 1078 
(1) In General [§ 1058] p 1078 
(2) Fatlure of Title [§ 1059] p 1079 
d. Payments Voluntarily or Under Protest [§§ 1060-1061] p 1079 
(1) Payment with Knowledge of Facts [§ 1060] p 1079 
(2) Payment by Note [§ 1061] p 1080 
e. Default of Seller [§§ 1062-1066] p 1080 
(1) In General [§ 1062] p 1080 
(2) Seller’s Fraud or Misrepresentation [§ 1063] p 1080 
(3) Nondelivery of Goods {§ 1064] p 1081 
(4) Defects in Quality [§ 1065] p 1082 
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(5) Breach of Warranty or Condition [§ 1066] p 1084 
Fraud or Default of Buyer [§ 1067] p 1084 
. Mutual Default [§ 1068] p 1086 
. Return of Goods under Agreement Therefor [§ 1069] p 1087 ° . 
1. Recovery of Owerpayments [§ 1070] p 1087 
. Form of Action [§ 1071] p 1089 
. Conditions Precedent [§§ 1072-1074] p 1089 
a. In General [§ 1072] p 1089 
b. Demand [§ 1073] p 1090 
ce. Rescission and Return or Tender of Goods [§ 1074] p 1091 
. Defenses and Counterclaims [§ 1075] p 1092 
. Time To Sue and Limitations [§ 1076] p 1093 
. Parties [§ 1077] p 1093 
. Pleading [§§ 1078-1079] p 1094 
a. In General [§ 1078] p 1094 
b. Issues, Proof, and Variance [§ 1079] p 1096 
8. Evidence [§§ 1080-1082] p 1097 “ 
a. Presumptions and Burden of Proof [§ 1080] p 1097 
b. Admissibility [§ 1081] p 1097 
ce. Weight and Sufficiency [§ 1082] p 1099 
9. Trial [§§ 1083-1085] p 1100 
a. Instructions [§ 1083] p 1100 
b. Questions for Cowt and Jury [§ 1084] p 1101 
c. Direction of Verdict and Nonsuit [§ 1085] p 1102 
10. Verdict and Findings [§ 1086] p 1102 
11. Judgment and Amount of Recovery [§ 1087] p 1102 
D. Recovery of Goods [§§ 1088-1098] p 1105 
1. Right of Action [§ 1088] p 1105 
2. Conditions Precedent [§ 1089] p 1106 
3. Defenses [§ 1090] p 1107 
4 
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. Pleading [§ 1091] p 1107 
. Evidence [§§ 1092-1094] p 1107 
a. Presumptions and Burden of Proof [§ 1092] p 1107 
b. Admissibility [§ 1093] p 1107 
c. Weight and Sufficiency [§ 1094] p 1108 
. Trial [§§ 1095-1096] p 1108 
a. In General [§ 1095] p 1108 
b. Instructions [§ 1096] p 1108 
7. Judgment [§ 1097] p 1108 
8. Damages [§ 1098] p 1109 
EK. Actions for Breach of Contract [§§ 1099-1167] p 1109 
a pe of Action [§§ 1099-1104] p 1109 
In General [§ 1099] p 1109 
. Nondelivery or Delay [§ 1100] p 1110 
Deficiency in Quantity, or Partial Delivery [§ 1101] p 1112 
Defects in Quality [§§ 1102-1103] p 1112 
(1) Im General [§ 1102] p 1112 
(2) Effect of Acceptance [§ 1103] p 1113 
e. Time To Sue and Limitations; Anticipatory Breach [§ 1104] p 1114 
2. Conditions Precedent [§§ 1105-1107] p 1115 
a. In General [§ 1105] p 1115 
b. Demand or Tender [§§ 1106-1107] p 1116 
(1) Im General [§ 1106] p 1116 
(2) Hacuses for Failure To Make [S AIOE yey lala kze 
. Defenses [§ 1108] p 1118 
. Set-Off and Counterclaim [§ 1109] p 1120 
Venue [§ 1110] p 1120 
Parties [§ 1111] p 1120 
Pleading [§§ 1112-1123] p 1120 
a. Declaration or Complaint [§§ 1112-1117] p 1120 
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1) In General [§ 1112] p 1120 ' 
2) Allegation of Contract [§ 1113] p 1122 
3) Performance of Agreement or Conditions Precedent [§ 1114] p 1123 
4) Demand and Refusal [§ 1115] p 1125 
5) Assignment of Breach [§ 1116] p 1126 
) Damages [§ 1117] p 1126 
. Plea or Answer [§ 1118] p 1128 
. Set-Off, Counterclaim, and Cross Complaint [§ 1119] p 1130 
. Replication or Reply and Subsequent Pleadings [§ 1120] p 1131 
. Issues, Proof, and Variance [§§ 1121-1123] p 1131 
(1) Issues and Proof [§§ 1121-1122] p 1131 
(a): In General [§ 1121] p 1131 
(b) Under General Issue or General Denial [§ 1122] p 1133 
(2) Variance [§ 1123] p 1133 
8. Evidence [§§ 1124-1137] p 1134 
a. Presumptions and Burden of Proof [§§ 1124-1126] p 1134 
(1) In General [§ 1124] p 1134 
(2) Matters of Affirmative Defense [§ 1125] p 1135 
(3) Mitigation of Damages [§ 1126] p 1136° 
b. Admissibility [§§ 1127-1136] p 1136 
(1) In General [§ 1127] p 1136 
(2) Performance by Plaintiff [§ 1128] p 1139 
(3) Breach by Seller [§§ 1129-1130] p 1139 
(a) In General [§ 1129] p 1139 
(b) Justification or Excuse [§ 1130] p 1139 
(4) Nature and Extent of Damages [§§ 1131-1136] p 1140 
(a) In General [§ 1131] p 1140 
(b) Value [§ 11382] p 1141 
(c) Purchase of Other Goods [§ 1133] p 1143 
(d) Special Damages [§ 1134] p 1143 
(e) Profits [§ 1135] p 1144 
(f) Mitigation of Damages [§ 1136] p 1144 
ce. Weight and Sufficiency [§ 1137] p 1145 
9. Trial [§§ 1138-1141] p 1147 
a. In General [§ 1138] p 1147 
b. Questions of Law and Fact [§ 1139] p 1147 
e. Instructions [§ 1140] p 1149 
d. Verdict and Findings [§ 1141] p 1151 
10. Judgment [§ 1142] p 1151 
11. Appeal and Error {§ 1143] p 1151 
12. Damages [§§ 1144-1167] p 1152 
a. In General [§ 1144] p 1152 
b. Agreements Relating to Damages [§ 1145] p 1154 ’ 
e. Nondelivery of Goods [§§ 1146-1161] p 1156 
(1) In General [§ 1146] p 1156 
(2) Goods To Be Manufactured [§ 1147] p 1160 
(3) Market Price Same as, or Less than, Contract Price [§ 1148] p 1160 
(4) Goods without Market Value [§ 1149] p 1160 
(5) Determination of Amount [§§ 1150-1154] p 1161 
(a) In General [§ 1150] p 1161 
(b) Time [§ 1151] p 1162 
(¢) Place [§ 1152] p 1166 
(d) Quantity on Which Damages Computed [§ 1153] p 1169 
(e) Continuing Contracts [§ 1154] p 1170 
(6) Effect of Payment of Price [§ 1155] p 1170 
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(7) Purchase or Manufacture of Other Goods and Duty to Purchase [§ 1156] p 1170 


(8) Goods Unobtainable Elsewhere [§ 1157] p 1174 
(9) Special Damages [§§ 1158-1161] p 1175 
(a) In General [§ 1158] p 1175 
(b) Goods Bought for Special Purpose [§ 1159] p 1177 
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(c) Profits [§§ 1160-116014] p 1178 
aa. In General [§ 1160] p 1178 . 
bb. Goods Bought for Resale [§ 116014] p 1179 
(d) Eapenses [§ 1161] p 1182 
d. Delay in Delivery [§§ 1162-1164] p 1183 
(1) In General [§ 1162] p 1183 
(2) Rental Value or Value of Use [§ 1163] p 1186 
(3) Profits on Resale [§ 1164] p 1187 
e. Defects in Quality, Character, or Title [§§ 1165-1167] p 1187 
(1) In General [§ 1165] p 1187 
(2) Loss of Profits [§ 1166] p 1190 
(3) Hapenses [§ 1167] p 1191 


XI. CONDITIONAL SALES [§§ 1168-1441] p 1192 


A. Definition and Description [§ 1168] p 1192. 
B. Nature of Conditional Sale [§§ 1169-1173] p 1193 ‘ 
1. In General [§ 1169] p 1193 
2. Nature of Security Retained [§ 1170] p 1194 
3. Nature of Promise as Affecting Character of Sale [§ 1171] p 1195 
4, Effect of Giving of Notes or Security [§ 1172] p 1195 
5. Effect of Imposing Other Conditions Than Payment [§ 1173] p 1196 
C. Distinguished from Other Transactions [§§ 1174-1175] p 1197 
1. In General [§ 1174] p 1197 
2. Absolute or Conditional Sales [§ 1175] p 1198 
Validity in General [§ 1176] p 1199 
. Subject Matter and Parties [§ 1177] p 1200 
. Requisites of Contract [§§ 1178-1189] p 1200 
1. In General [§ 1178] p 1200 
2. Reservation of Title [§ 1179] p 1201 
3. Necessity and. Sufficiency of Writing [§ 1180] p 1201 
4. Description of Property [§§ 1181-1182] p 1202 
a. Necessity [§ 1181] p 1202 
b. Requisites and Sufficiency [§ 1182] p 1203 
5. Execution [§§ 1183-1187] p 1204 
a. Signatures [§§ 1183-1185] p 1204 
(1) Im General [§ 1183] p 1204 
(2) Signature of Agent, Factor, or Third Person [§ 1184] p 1205 
(3) Printed Signatures [§ 1185] p 1205 
b. Attestation [§ 1186] p 1206 
ce. Estoppel To Object to Defective Execution [§ 1187] p 1206 
6. Acknowledgment [§ 1188] p 1206 
7. Delivery [§ 1189] p 1207 
0G. Modification, Rescission, and Revival [§ 1190] p 1207 
H. By What Law Governed [§§ 1191-1197] p 1208 
1. Construction, Validity, and Effect [§§ 1191-1196] p 1208 
a. In General [§ 1191] p 1208 
b. Place of Ferformance or Beneficial Operation of Contract [§§ 1192-1193] p 1208 
(1) Majority Rule [§ 1192] p 1208 
(2) Minority Rule [§ 1193] p 1209 
ce. When Property Removed from State [§§ 1194-1195] p 1210 
(1) Zo State Not Recognizing Conditional Sale [§ 1194] p 1210 
(2) To State Recognizing Conditional Sale [§ 1195] p 1211 
d. Conditional Sales of Property Situate in Another State [§ 1196] p 1211 
2. Remedies [§ 1197] p 1211 
I. Construction, Operation, and Effect [§§ 1198-1203] p 1211 
1. In General [§ 1198] p 1211 
2. As between Parties [§§ 1199-1203] p 1212 
a. In General [§ 1199] p 1212 
b. Proceeds, Profits, and Increase of Property [§ 1200] p 1213 
c. Sale for Resale or Consumption by Buyer [§ 1201] p 1213 
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d. Injury to, or Destruction of, Property [§§ 1202-1203] p 1214 
(1) View That Loss Falls on Seller [§ 1202] p 1214 
(2) View That Loss Falls on Buyer [§ 1203] p 1215 
J. Performance by Buyer [§§ 1204-1206] p 1216 
. 1. In General [§ 1204] p 1216 
2. Giving of Notes or Orders on Third Persons [§ 1205] p 1218 
3. Default [§ 1206] p 1218 
K. Waiver and Estoppel [§§ 1207-1228] p 1219 
1. In General [§§ 1207-1208] p 1219 
a. Reservation of Title [§ 1207] p 1220 
b. Right of Forfeiture for Breach of Conditions [§ 1208] p 1220 
2. What Constitutes [§§ 1209-1227] p 1221 
a. Actions To Recover Purchase Price [§§ 1209-1211] p 1221 
(1) View That Reservation of Title Is Waived [§§ 1209-1210] p 1221 
(a) In General [§ 1209] p 1221 
(b) Extent and Limits of Rule [§ 1210] p 1221 
(2) Contrary View [§ 1211] p 1222 
. Actions Accompamed by Attachment or Arrest [§ 1212] p 1223 
. Actions To Enforce Mechanics’ Liens [§ 1213] p 1223 
. Levy of Execution on Property Sold [§ 1214] p 1224 
. Filing Claim with Receiver, Personal Representatives, or Assignee for Benefit of Cred- 
itors [§ 1215] p 1224 
f. Taking Notes for Purchase Price [§ 1216] p 1225 
g. Taking Other Security [§§ 1217-1220] p 1225 
(1) In General [§ 1217] p 1225 
(2) Notes Secured by Indorsement or Guaranty [§ 1218] p 1225 
(3) Mortgages on Other Property [§ 1219] p 1225 
(4) Mortgage on Goods Sold {§ 1220] p 1226 
h. Transfer of Notes for Purchase Price [§§ 1221-1222] p 1227 
(1) Absolute Transfer [§ 1221] p 1227 
(2) Transfer as Collateral Security [§ 1222] p 1228 
i. Acceptance of Payment after Default [§ 1223] p 1228 
j. Extension of Time of Payment [§ 1224] p 1229 
k. Laches in Enforcement of Rights [§ 1225] p 1230 
l. Authorizing Resale, Mortgage, or Use of Property Sold [§ 1226] p 1230 
m. Other Acts or Conduct Amounting to Waiver or Estoppel [§ 1227] p 1231 
3. Evidence and Questions for Jury [§ 1228] p 1233 
L. Operation and Effect as to Third Persons [§§ 1229-1238] p 1233 
1. In General [§ 1229] p 1233 
2. Creditors of Buyer [§§ 1230-1232] p 1235 
a. In General [§ 1230] p 1235 
b. Attachment and Execution Creditors [§ 1231] p 1237 
c. Hffect of Sales for Resale [§ 1232] p 1237 
3. Bona Fide Purchasers [§§ 1233-1237] p 1238 / 
a. In General [§ 1233] p 1238 
b. Limitations and Exceptions to Rule [§§ 1234-1237] p 1240 
(1) In General [§ 1234] p 1240 
(2) Sales for Resale [§§ 1235-1237] p 1240 
(a) In General [§ 1235] p 1240 
(b) Knowledge of Intent To Resell as Basis of Implied Consent to Resale [§ 
1236] p 1241 
(c) Bulk Sales [§ 1237] p 1242 
4. Purchasers at Execution or Judicial Sales [§ 1238] p 1242 
M. Filing and Recording [§§ 1239-1280] p 1242 
1. Necessity [§§ 1239-1240] p 1242 
a. As against Third Persons [§ 1239] p 1242 
b. As between Parties to Contract [§ 1240] p 1243 
2. Purpose of Statutes [§ 1241] p 1244 
3. Validity, Construction, and Operation of Statutes [§ 1242] p 1245 
4. To What Contracts Statutes Applicable [§ 1243] p 1245 
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5. To What Property Statutes Applicable [§ 1244] p 1246 
6. Change of Possession as Affecting Applicability of Statutes [§ 1245] p 1247 
7. Persons within Protection of Statutes [§§ 1246-1262] p 1247 
a. In General [§ 1246] p 1247 
b. Bona Fide Purchasers [§§ 1247-1250] p 1248 
(1) In General [§ 1247] p 1248 
(2) Who Are Bona Fide Purchasers [§§ 1248-1250] p 1249 
(a) In General [§ 1248] p 1249 
(b) Purchasers in. Goncaitaeen of Preéxisting Debt [§ 1249] p 1249 
(ec) Purchasers at Judicial or Execution Sales [§ 1250] p 1250 
e. Creditors [§§ 1251-1256] p 1250 
(1) In General [§ 1251] p 1250 
(2) Prior or Subsequent Creditors [§ 1252] p 1250 
(3) General and Lien Creditors [§§ 1253-1254] p 1251 
(a) In General [§ 1253] p 1251 
(b) What Constitutes Lien [§ 1254] p 1252 
(4) Judgment Creditors [§ 1255] p 1253 
(5) Attachment or Execution Creditors [§ 1256] p 1253 
Trustees and Oreditors Secured by Deed of Trust [§ 1257] p 1253 
Donees and Creditors of Donees [§. 1258] p 1254 
Mortgagees [§ 1259] p 1254 
Pledgees [§ 1260] p 1255 
Persons Not in Privity with Buyer [§ 1261] p 1255 
i. Other Persons Entitled to Protection of Statutes [§ 1262] p 1255 
8. Actual Notice [§§ 1263-1266] p 1256 
a, Effect [§ 1263] p 1256 
b. Sufficiency [§§ 1264-1265] p 1257 
(1) In General [§ 1264] p 1257 
(2) Notice to Agents, Sheriffs Levying Executions or Attachments, Assignees, or 
receivers [§ 1265] p 1258 
ce. Burden of Proving Notice or Want of Notice [§ 1266] p 1258 
9. Sufficiency of Filing and Recording [§§ 1267-1271] p 1258 
a. In General [§ 1267] p 1258 
b. Time of Filing or Recording [§§ 1268-1269] p 1259 
(1) In General [§ 1268] p 1259 
_ (2) Where Goods Removed to Another State [§ 1269] p 1260 
c. Place of Filing or Recording [§§ 1270-1271] p 1261 
(1) In General [§ 1270] p 1261 
(2) On Removal of Property to Another County or District [§ 1271] p 1261 
10. Instruments Entitled to Filing or Recording [§ 1272] p 1262 ’ 
ll. Effect of Filing or Recording [§ 1273] p 1263 
12. By What Law Governed [§§ 1274-1280] p 1264 
a. Place of Performance or Beneficial Operation of Contract [§§ 1274-1275] p 1264 
(1) Majority Rule [§ 1274] p 1264 
(2) Minority Rule [§ 1275] p 1265 
Where Removal to Another State Forbidden or Not Contemplated by Contract [§ 1276] 
p 1265 
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e. Sales of Property Situated in Another State Where Contract To Be Performed [§ 


1277] p 1267 
Sales Invalid against Creditors or Subsequent Purchasers in State Where Made [§ 
1278] p 1267 
e. Statutes Requiring Registration of Conditional Sales [§§ 1279-1280] p 1267 
(1) Of Property Brought into State [§ 1279] p 1267 
(2) Of Property Moved from One County to Another [§ 1280] p 1268 
N. Remedies of Seller against Buyer [§$ 1281-1359] p 1268 
1. In General [§ 1281] p 1268 
2. Election of Remedies [§§ 1282-1286] p 1269 
a. In General [§ 1282] p 1269 
b. Election To Sue for [§§ 1283-1285] p 1269 \ 
(1) In Absence of Statutory Regulation [§§ 1283-1284] p 1269 
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(a) Majority Rule [§ 1283] p 1269 
(b) Minority Rule [§ 1284] p 1271 
(2) Under Special Statutory Provision [§ 1285] p 1271 
e. Election To Enforce Lien [§ 1286] p 1271 

3. Retaking or Repossession of Property [§§ 1287-1308] p 1271 

a. In General [§ 1287] p 1271 

b. On Right To Recover Unpaid Purchase Money [§§ 1288-1300] p 1272 


(1) In Absence of Statute or Special Provision in Contract [§§ 1288-1291] p 1272 
(a) In General [§ 1288] p 1272 
(b) Reasons for Rule [§ 1289] p 1273 
(c) Exceptions to Rule [§§ 1290-1291] p 1274 
aa. In General [§ 1290] p 1274 
bb. Retaking of Property To Deal with as Security [§ 1291] p 1274 
(2) As Affected by Special Agreement [§§ 1292-1296] p 1274 
(a) In General [§ 1292] p 1274 


(b) Contracts Authorizing Recovery of Purchase Money after Retaking Prop- 
erty [§ 1293] p 1274 


(c) Contracts Authorizing Resale and Application of Proceeds to Purchase 
Price [§ 1294] p 1275 
(d) Contracts Imposing Liability for Deficiency on Resale [§ 1295] p 1276 
(e) Notes Excluded by Provisions of Sales Contracts [§ 1296] p 1277 
(3) As Affected by Special Statutory Provisions [§§ 1297-1300] p 1277 
(a) Uniform Conditional Sales Act [§ 1297] p 1277 
(b) Other American Statutes [§ 1298] p 1278 
(c) Canadian Statutes [§§ 1299-1300] p 1278 
aa. Alberta and Saskatchewan [§ 1299] p 1278 
bb. British Columbia and Ontario [§ 1300] p 1279 
ce. Duty To Restore Purchase Money Paid [§§ 1301-1308] p 1279 
(1) In Absence of Statute or Special Agreement [§ 1301] p 1279 
(2) Under Special Provisions of Contract [§ 1302] p 1280 
(3) Under Statutes Providing for Return of Payments Made [§ 1303] p 1281 


(4) Under Statutes Providing for Resale of Property [§§ 1304-1307] p 1282 
(a) In General [§ 1304] p 1282 


(b) Uniform Conditional Sales Act [§ 1805] p 1282 
(c) Tennessee Statutes [§ 1306] p 1283 
(d) Vermont Statutes [§ 1307] p 1284 


(5) Estoppel To Forfeit Payments [§ 1308] p 1284 
4, Recovery of Property [§§ 1309-1341] p 1285 


a. Right To Recover [§§ 1309-1312] p 1285 
(1) In General [§ 1309] p 1285 
(2) Default in Payment of Installment [§ 1310] p 1286 
(3) Under “Insecurity Clause” or Similar Provision [§ 1311] p 1287 
(4) Effect of Default in Performance by Seller [§ 1312] p 1287 
b. Procedure for Recovery [§§ 1313-1316] p 1287 
(1) Retaking without Recourse to Courts [§ 1313] p 1287 
(2) Actions Available [§§ 1314-1316] p 1288 
(a) Replevin [§ 1314] p 1288 
(b) Detinue [§ 1315] p 1288 
(c) Bail Trover [§ 1316] p 1288 
c. Conditions Precedent [§§ 1317-1325] p 1289 
(1) In General [§ 1317] p 1289 
(2) Demand for, and Refusal of, Possession [§§ 1318-1320] p 1289 
(a) Necessity [§§ 1818-1319] p 1289 
aa. In General [§ 1318] p 1289 
bb. Haceptions and Limitations to Rule [§§ 13187-1319] p 1290 
(aa) In General [§ 1318144] p 1290 


(bb) Where Demand Would Have Been Unavailing [§ 1319] 
p 1290 


(b) Sufficiency of Demand and Refusal [§ 1320] p 1290 
(3) Demand for Performance [§ 1321] p 1291 
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(4) Return or Tender of Money or Property Given in Payment [§§ 1322-1324] p 
1291 
(a) In General [§ 1322] p 1291 
(b) Where Seller in Default [§ 1323] p 1292 
(c) By What Law Governed [§ 1324] p 1292 
(5) Return of Purchase Money Notes [§ 1325] p 1292 
d. Defenses [§§ 1326-1329] p 1293 
(1) In General [§ 1326] p 1293 
(2) Set-Off, Recoupment, and Counterclaim [§§ 1327-1329] p 1294 
(a) For Money Paid on Purchase Price [§ 1327] p 1294 
(b) For Breach by Seller [§§ 1328-1329] p 1294 
aa. In General [§ 1328] p 1294 
bb. Breach of Warranty [§ 13829] p 1295 
. Parties [§ 1330] p 1296 
. Pleading [§ 1331] p 1296 
. Issues, Proof, and Variance [§ 1332] p 1297 
. Evidence [§§ 1333-1335] p 1297 ss 
(1) Burden of Proof and Presumptions [§ 1333] p 1297 
(2) Admissibility [§ 1334] p 1297 
(3) Weight and Sufficiency [§ 1335] p 1298 
i. Trial [§ 1336] p 1298 
j. Damages [§§ 13837-1339] p 1299 
(1) On Judgment for Plaintiff [§§ 1337-1338] p 1299 
(a) In Actions of Detinue or Replevin [§ 1337] p 1299 
(b) In Actions of Bail Trover [§ 1338] p 1300 
(2) On Judgment for Defendant [§ 1339] p 1300 
k. Judgment [§§ 1340-1341] p 1301 
(1) For Plaintiff [§ 1340] p 1301 
(2) For Defendant [§ 1341] p 1301 
5. Recovery of Damages for Conversion [§ 1342] p 1301 
6. Recovery of Price or Value [§§ 1848-1351] p 1302 
a. Right To Recover [§§ 1343-1344] p 1302 
(1) In General [§ 1343] p 1302 
(2) Where Buyer Refuses To Accept Goods [§ 1344] P 1363 
b. Attachment in Aid of Action [§ 1845] p 1304 
ce. Single Installment or Balance of Purchase Price [§ 1346] p 1304 
d. Conditions Precedent [§ 1347] p 1305 
e. Defenses; Counterclaim [§ 1348] p 1305 
f 
g 
h. 
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. Actions [§ 1349] p 1305 
. Trial [§ 1350] p 1306 
Judgment [§ 1351] p 1306 
7. Enforcement of Lien [§§ 1352-1356] p 1306 
a. In General [§ 1352] p 1306 
b. Conditions Precedent [§ 1353] p 1307 
c. Defenses [§ 1354] p 1308 
d. Actions [§ 1355] p 1308 
e. Judgment [§ 1356] p 1308 
8. Foreclosure as Mortgage [§ 1357] p 1308 
9. Retaking Property and Action for Damages for Breach [§ 1358] p 1309 
10. Retaking Property and Treating It as Security [§ 13859] p 1309 
O. Remedies of Seller against Third Persons [§§ 1360-1380] p 1309 
1. Remedies Available [§§ 13860-1364] p 1309 
a. Action To Recover Possession [§ 1360] p 1309 
b. Action for Conversion [§ 1361] p 1311 
ce. Action of Trespass [§ 1362] p 1312 
d. Action for Injuries to Property [§ 1363] p 1312 
e. Action for Purchase Price [§ 1364] p 1312 
2. Conditions Precedent [§§ 1365-1369] p 1313 
a. Demand for Possession [§§ 1365-1367] p 1313 
(1) Replevin [§ 1365] p 1313 
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(2) Detinue [§ 1366] p 1314 
(3) Trover [§ 1367] p 1314 
b. Return or Tender of Purchase Money or Purchase-Money Notes [§ 1368] p 1314 
ce. Miscellaneous [§ 1369] p 1315 
3. Defenses [§ 1370] p 1315 
4. Time To Sue and Laches [§ 1371] p 1315 
5. Parties [§ 1372] p 1316 
6. Pleading [§ 1373] p 1316 
7. Issues, Proof, and Variance [§ 1374] p 1316 
8. Evidence [§§ 1375-1377] p 1316 
a. Burden of Proof [§ 1375] p 1316 
b. Admissibility [§ 1376] p 1317 
ce. Weight and Sufficiency [§ 1377] p 1317 
9. Trial [§ 1878] p 1318 
10. Damages [§ 1379] p 1318 
11. Judgment [§ 1380] p 1319 
P. Remedies of Buyer [§§ 1381-1401] p 1319 
1. Action To Recover Purchase Money Paid [§§ 1381-1385] p 1319 
a. On Retaking of Property by Seller [§§ 1381-1382] p 1319 
(1) Where Retaking Wrongful [§ 1381] p 1319 
(2) Retaking on Default of Buyer [§ 1382] p 1320 
b. Where Property Never Delivered to Buyer [§§ 1383-1384] p 1321 
(1) In General [§ 1383] p 1321 
(2) Where Buyer Refused To Accept [§ 1384] p 1321 
c. On Rescission by Buyer [§ 1385] p 1321 
2. Redemption on Retaking for Default [§§ 1386-1389] p 1321 
a. In General [§ 1386] p 1321 
b. Waiver or Loss of Right [§ 1387] p 1322 
ce. Amount Payable and Tender [§ 1388] p 1322 
d. Refusal To Accept Tender [§ 1389] p 1323 
3. Equitable Action for Relief against Forfeiture [§ 1390] p 1323 
4. Action for Conversion [§§ 1391-1396] p 1323 
a. Against Seller [§§ 1391-1395] p 1323 
(1) Right of Action [§ 1391] p 1323 
(2) Conditions Precedent [§ 1392] p 1324 
(3) Evidence [§ 1393] p 1324 
(4) Trial [§ 1394] p 1324 
(5) Damages {§ 1395] p 1325 
_ b. Against Third Persons [§ 1396] p 1325 
5. Action To Recover Possession [§§ 1397-1398] p 1325 
a. From Seller [§. 1397] p 1325 
b. From Third Persons [§ 1398] p 1326 
6. Action for Injuries to Property [§ 1399] p 1326 
7. Recovery for Injuries to Other Property by Wrongful Retaking of Property [§ 1400] 
p 1327 
8. Recovery of Penalty for Failure To Enter Satisfaction of Sales Notes [§ 1401] p 1328 
Q. Remedies of Third Persons [§§ 1402-1408] p 1328 
1. Creditors [§§ 1402-1405] p 1328 
a. Levy of Attachment or Execution [§§ 1402-1403] p 1328 
(1) Against Seller’s Interest [§ 1402] p 1328 
(2) Against Buyer’s Interest [§ 1403] p 1328 ; 
b. Right To Pay Balance Due and Terminate Seller’s Rights [§§ 1404-1405] p 1329 
(1) Where Right of Attachment or Execution Recognized [§ 1404] p 1329 
(2) Where Right of Attachment or Execution Not Recognized [§ 1405] p 1329 
2. Subsequent Purchasers [§§ 1406-1407] p 1329 
a. From Conditional Seller [§ 1406] p 1329 
b. From Conditional Buyer [§ 1407] p 1329 
3. Mortgages of Buyer [§ 1408] p 1330 
R. Assignment [§§ 1409-1438] p 1330 
1. Right To Assign [§§ 1409-1410] p 1330 
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a. By Seller [§ 1409] p 1330 
b. By Buyer [§ 1410] p 1830 
2. By What Law Governed [§ 1411] p 1330 
3. Requisites and Sufficiency [§§ 1412-1413] p 1330 
a. Of Assignment by Seller [§ 1412] p 1330 
b. Of Assignment by Buyer [§ 1413] p 1331 
4. Operation and Effect [§§ 1414-1481] p 1331 
a. Of Absolute Assignment [§§ 1414-1428] p 1331 
(1) Assignment by Seller [§§ 1414-1424] p 1331 
(a) Rights and Liabilities of Assignee [§§ 1414-1421] p 1331 
aa. In General [§ 1414] p 1331 
bb. Rights against Buyer [§§ 1415-1418] p 1333 
(aa) In General [§ 1415] p 1333 
(bb) Repossession of Property [§ 1416] p 1333 
(ce) Defenses Available to Buyer [§§ 1417-1418] p 1334 
aaa. In General [§ 1417] p 1334 
bbb. Waiver of, or Estoppel“To Set Up, Defense [§ 
1418] p 1334 
ec. Rights against Third Persons [§§ 1419-1421] p 1335 
(aa) Claiming through Seller [§ 1419] p 1335 
(bb) Claiming through Buyer [§ 1420] p 1335 
(ce) Persons Injuring Property Sold [§ 1421] p 1336 
(b) Rights and Liabilities of Assignor [§§ 1422-1423] p 1336 
aa. In General [§ 1422] p 1336 
bb. Liability for Unpaid Purchase Money [§ 1423] p 1337 
(c) Rights of Buyer [§ 1424] p 1337 
(2) Assignment by Buyer [§§ 1425-1427] p 1337 
(a) Rights and Liabilities of Assignee [§ 1425] p 1338 
(b) Rights and Liabilities of Assignor [§ 1426] p 1338 
(c) Rights of Original Seller [§ 1427] p 1338 
(3) Assignment by Both Seller and Buyer [§ 1428] p 1338 
b. Of Assignment as Collateral Security [§§ 1429-1430] p 13839 
(1) Rights of Assignee [§ 1429] p 1339 : 
(2) Rights of Assignor [§ 1430] p 1339 
c. Of Assignment of Bond for Title [§ 1431] p 1339 
5. Filing or Recording [§§ 1432-1433] p 1339 
a. Necessity [§ 1432] p 1339 j 
b. Effect [§ 1433] p 1340 
6. Rescission of Sales Contract and Its Effect [§. 1434] p 1340 : : 


7. Rescission of Assignment [§ 1435] p 1340 } 
8. Abandonment of Title by Assignee [§ 1436] p 1341 3 
9. Actions [§ 1437] p 1341 ; 
10. Damages [§ 1438] p 1341 : 


S. Offenses Committed with Relation to Property Conditionally Sold [§§ 1439-1441] p 1341 j 
1. Resale of Property by Buyer [§ 1439] p 1341 : 
2. Removal or Concealment of Property [§ 1440] p 1342 i 
3. Retaking of Property without Repayment of Part of Purchase Price [§ 1441] p 1343 A 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SALES 


[55 C.J.] 35 


CROSS REFERENCES : 


Absolute bill of sale as mortgage see Chattel Mort- 
gages § 13. 
Agency: 
For sale or purchase see Agency §§ 224-243. 
Bisvpee yon by sale of subject matter see Agency 8 
‘Alteration of contract of sale see Alteration of In- 
struments §§ 7, 31. 
Assignment see Assignments 5 C. J. p 830. 
Attachment: 
Fraudulent sale as ground for see Attachment § 70. 
Sale of property pending or subject to see Attach- 
ment §§ 784-814. 
Bulk sales see Fraudulent Conveyances §§ 872-911. . 
Commerce regulations of sale and traffic in goods see 
Commerce §§ 25-32, 72, 107-109, 145-150. 
Constitutionality of statutes regulating see Constitu- 
tional Law §§ 429, 462, 692, 900, 1086-1088. 
Conversion, sale of another’s property as see Trover 
ahd Conversion [38 Cyc 2026 et seq]. 
ee 3h, or usage Po igs sale see Customs and Usages 
bay 555) 65, 
Deed of ok tants see Deeds 18 C. J. p 135. 
Discharge of surety by: 
Change in contract of sale see Principal and Surety 
§§ 197-212. 
Negligence in preserving or selling securities see 
Principal and Surety § 25 
Estoppel in general as to aive of personal property 
see Estoppel §§ 44, 214, 215. 
Evidence as to sales ‘generally: 
Admission by vendor see Evidence §§ 420, 421. 
Best and secondary see Evidence §§ 1259- "1262. 
Judicial notice of custom and manner of selling see 
Evidence § 1814. 
Opinion see Evidence § 
Parol see Evidence §§ te 5454, 1474-1483. 
Exchange of Property 23 C. J. p 182. 
Exemption not extending to purchase money see Ex- 
emptions §§ 170-174. 
Fraudulent conveyance see Fraudulent Conveyances 27 
(CA hy Rese 
Gaming: 

Sales for future delivery as see Gaming § 271. 
Wagers in form of sale as see Gaming §§ 286, 287. 
Garnishment of claims under contract of sale gee Gar- 

nishment § 202. 
Guaranty of sale see Guaranty 28 C. J. p 881. 
Infringement of patent see Patents § TOT. 
Injunction against sale see Injunctions §§ 201-205. 
Larceny, sale of another’s property as see Larceny § 61. 
Liability of seller of goods causing injury see Negli- 
gence §§ 326-334. 
Limitation of action on contract of see Limitations of 
Actions §§ 184-188. 
Obtaining goods by false pretense see False Pretenses 
26 Cs J. p: 682; 
Power of sale in: 
General see Powers 49 C. J. p 124 
Mortgage see Chattel Mortgages 8 502-529; 
gages §§ 1341-1503. 
Regulation of sales of: 
Adulterated article see Adulteration §§ 10-12. 
Drugs and medicines see Druggists §§ 5-7. 
Explosives see Explosives § 14; Municipal Corpora- 
tions § 434. 
Fertilizer see Agriculture §§ 32-46. 
Fish §§ 45-47. 
Food §§ 2-24. 
Game §§ 12-14. 
Intoxicating tes id 33 C. J. p 480. 
Poisons 49 C. J. p 1041 
Weapons [40 Cyc 872]. 
Rights as between vendor and purchaser of insurance 
see Fire Insurance § 586. 
Sale: 
At auction see Auctions and Auctioneers 6 C. J. p 820. 
Between husband and wife see Husband and Wife 
§§ 261, 262. 
In fraud aN see Fraudulent Conveyances 27 
Crs 3 


Mort- 


Sale by or to neh aka classes of persons: 
Agency §§ 224-243, 
Aliens § 34. 
Assignee: 
For creditors see Assignments for Benefit of Cred- 
itors §§ 331-347. 
In bankruptcy see Bankruptcy §§ 357-381. 
In aE RC enEy Pe Insolvency §§ 128-136. 
Associations § 8 
Attorney see [eA sales and Client §§ 171, 172, 214. 
Auctions and Auctioneers 6 C. J. p 880. 
Bailee see Bailments §§ en 68. 
Bailor see Bailments § 6 
Bank see Banks and Banking ik 225-228. 
Bankrupt see Bankruptcy § 1 
Brokers §§ 29, 30, 34, 47, 49, °F. 
Cestui que trust see Trusts [39 Cye 234]. 
lg ten of parent for see Parent and Child §§ 


Sale by or to particular classes of persons:—Continued 

Corporate officers and agents see Corporations §§ 
1323, 1324, 1879-1884, 2298, 2299. 

Corporation in general see Corporations §§ 2124-2138, 
2297-2299, 2442-2444, 2592 

Cotenant see Joint Tenancy §§ 25, 26; 
Common [38 Cyc 108-116]. 

County see Counties §§ 224-226. 

Executor or administrator see Executors and Ad- 
ministrators §§ 716-752, 1438 et seq. i 

Factors §§ 15, 16, 46-57. 

Foreign corporation see Corporations §§ 4031-4033. 

Guardian see Guardian and el ae - 222, 286 et seq. 

Hawkers and Peddlers 29 C. J. 18. 

Husband see Husband and wife i 261, 262, 522. 

Infants §§ 96, 99. 

Insane Persons § 453. 

Joint tenant see Joint Tenancy §§ 25, 26. 

Legatee see Wills [40 Cyc 2108 et seq]. 

Lessor see Landlord and Tenant §§ 1693-1701. 

Lienor see Liens §§ 63, 68. 

Life tenant see Estates § 96. 

Married woman see Hushand and Wife §§ 124 et seq, 
261, 262, 355, 356. 

Master of vessel see Shipping [36 Cyc 133 et seq]. 

Mortgagee see Chattel Mortgages §§ 502-529, 557-563; 
Mortgages § 1341 et seq. 

Mortgagor see Chattel Mortgages §§ 338-356; Mort- 
gages § 740 et seq. 

Municipal corporation see Municipal Corporations §§ 
2098-2117, 4186-4192. 

Partner see Farmorguip §§ 320-326. 

Pawnbrokers §§ 44-51 

Peddler see Hawkers and Peddlers 29 C. J. p 218. 

Pledgee see Pledges §§ 98-103, 106, 241-275. 

Pledgor see Pledges §§ 165-168. 

ever er see Banks and Banking § 522; Receivers §§ 

Religious Societies [34 Cyc 1160 et seq]. 

School authorities see Schools and School Districts 
[35 Cyc 946]. 

States [36 Cyc 870]. 

ptoce holders of corporation see Corporations §§ 1323, 

Tenant in common see Tenancy in Common [388 Cyc . 
108 et seq]. 

Trustee in: 

General see Trusts [39 Cyc 346 et seq]. 
Bankruptcy see Bankruptcy §§ 357-381. 
Insolvency see Insolvency §§ 128-136. 
Warehousemen [40 Cyc 143, 458, 460]. 
Sale in judicial or other proceeding: 

Action by: 

Creditor A eth 1a eg and surety see Principal 
and Surety § 3 
Or against eros see Partnership §§ 560-566, 988. 

Administration of: 

Decedent’s estate see Executors and Administra- 
tors §§ 716, 752, 1438 et seq. 

Insolvent estate see Bankruptcy §§ 857-381; Ine 
solvency §§ 128-136. 

POE estate see Guardian and Ward §§ 222, 286 
et seq. 

Enforcement of assessments and special taxes for: 
Levee see Levees and Flood Control §§ 81-83. 
eee. rete ween see Municipal Corporations §§ 

Enforcement or foreclosure Ot internal revenue tax 
see Internal Revenue §§ 260, 261. 

Judicial sale in general see Te ik Sales 35 C. J. p 
1 and cross references thereunder. 

Under forfeiture decree see Fines, Forfeitures, and 
Penalties §§ 66, 69. 

Sale of particular kinds of property: 

Adulterated article see Adulteration §§ 10, 11. 

Bankrupt’s property see Bankruptcy §§ 35 7— 381. 
Bank’s assets see Banks and Banking §§ 522, 826. 

Bill of lading see Carriers §§ 265-278. 

Bills and Notes § 507 et seq. 

Bond and like securities: 

In general see Bonds § 82 et s 

Corporate see Cornyn Ons $§ “S571, 2593. 

County see Counties § 33 

Municipal see Municipal Corporations §§ 4186-4192. 

Railroad see Railroads §§ 587-59 

School district see Schools and “School Districts 
[35 Cye 993). 

Cemetery lot see Cemeteries § 26, 

Common Lands §§ 3032. 

a ay, property see Husband and Wife §§ 1206— 

Copyright or copyrighted matter see Copyright and 
Literary Property §§ 245-252. 

Corporate stock see Banks and Banking §§ 47-54, 227, 
228, 601, 732-734; Building and Loan Associations 
§ 34; Corporations §§ 1052-1100. 

Counterfeit see Counterfeiting § 37. 

Decedent’s property see Executors and Administrators 
§§ 716-757, 1438-1741, 26938, 2694, 2897. 


Tenancy in 
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Sale of particular kinds of property:—Continued 

Dower interest see Dower §§ 169-178. 

Drugs see Druggists §§ 5-7. 

Electric power see Electricity §§ 1, 29. 

Exempt property see Exemptions §§ 182, 183; Home- 
steads § 253 et seq. 

Explosive see Explosives §§ 12-16; 
porations § 434. 

Ferries §§ 37-39. 

Fertilizer see Agriculture §§ 32-46. 

Fish a peek 

Food —2 4, Bi Sal 

Prenchise see Corporations §§ 2460-2474; Electricity 

§ 20; Ferries §§ 37, 38; Franchises §§ 86-97; Rail- 
roads § 482; Street Railroads [36 Cyc 1368]; Turn- 
pikes and Toll Roads [38 Cyc 384 et seq]. 

Game §§ 12-14. 

Gaming devices see Gaming § 295. 

Gas lease see Mines and Minerals §§ 737-753. 

Good Will §§ 7-9, 12-15. 

Homesteads § 253 et seq. 

Impounded animal see Animals §§ 641-643. 
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Municipal Cor- 


Indenture of apprenticeship see Apprentices § 119 et : 


seq. 

Indian lands see Indians §§ 78-54. 

Infant’s property see Infants §§ 99-147; 
and Ward §§ 320-350. ‘i 

Insane person’s property see Insane Persons §§ 452- 
487. 

Insolvent’s property see Insolvency §§ 128-136. 

Interest in partnership see Partnership § 221. 

Intoxicating Liquors 33 C. J. p 480. 

Invention see Patents §§ 117, 118, 366 et seq. 

Judgments § 976 et seq. 

Lease see Landlord and Tenant §§ 547-549; 
and Minerals §§ 737-753. 

Legacy see Wills [40 Cye 2108]. 

Life estate see Estates §§ 96-99. 

Literary property see Copyright and Literary Prep- 
erty §§ 33-39. 

Littoral rights see Navigable Waters §§ 272-274. 

Lottery ticket see Lotteries § 38 

Membership or seat in exchange see Exchanges § 36. 

Minerais and mining lands see Mines and Minerals 
§§ 528-581. 

Mining lease see Mines and Minerals §§ 651-655. 


Guardian 


Mines 
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ale of particular His of property:—Continued 

Mortgaged property by: 

Mortgagee see Chattel Mortgages §§ 502-529, 551— 
563; Mortgages § 1341 et seq. 

Mortgagor see Chattel Mortgages §§ 338--356; 
Mortgages § 740 et seq. 

Newspaper route see Newspapers § 52. 

Oil lease see Mines and Minerals §§ 737-753. 

Patent, patent right, or patented article see Patents 

Ber see Roligt Societies § 183 
ew see Religious Societies A 

Pledged property see Pawnbrokers §§ 44-51; Pledges 
§§ 155-168, 241-275. 

Poisons 49 C. J. p 1041. ‘ 

Property subject to lien see Executions §§ 356-358; 
Judgments §§ 941-943; Landlord and Tenant §§ 
1503-1531; Liens §§ 46-48. 

Public property in general see Counties §§ 224-227; 
Municipal Corporations §§ 2098-2117; Public Gands 
§§ 78-86, 183-237, 272-299, 387-398, 581-648; States 
[36 Cyc 870]; United States [39 Cyc 732]. 

Railroad property see Railroads §§ 482-495. 


_ Real property in general see Vendor and Purchaser 


‘s 


[39 Cye 1129]. 

Remainder see Estates §§ 155-159. 

Reports of judicial decisions see Reports §§ 4-12. 

Reversion see Estates § 183. ; 

Riparian rights see Navigable Waters §§ 268, 269, 
272-274. 

Separate property see Husband and Wife §§ 638-663 14. 

Ships see Shipping [36 Cyc 40 et seq]. 

Standing timber see Logs and Logging §§ 26-71. 

Street railroad property see Street Railroads [36 Cyc 
1431 et seq]. 

Ticket see Carriers §§ 1107-1115; Theaters and Shows 
[38 Cyc 264 et seq]. 


Trade-mark ‘or trade-name see Trade-Marks, Trade- 


Names, and Unfair Competition [38 Cyc 865 et seq]. _ 


Trust property see Bankruptcy §§ 351-381; Charities 
§ 71; Trusts [39 Cyc 346 et seq]. ° 

Turnpikes and Toll Roads [38 Cyc 384 et seq]. 

Water and water rights see Canals § 38; Waters [40 
Cye 740 et seq]. 

Weapons [40 Cyc 872]. 

Wharves [40 Cyc 897]. 

Wrecked vessel see Shipping [36 Cyc 427]. 

pecific performance of contract of sale see Specific 

Performance [36 Cyc 554 et seq]. 


I. DEFINITIONS AND NATURE? 
[By Henry H. Sxyuxrs] 


{[§ 1] A. Sale. “Sale,” in legal nomenclature, is 
a term of precise legal import, both at law and in 
equity,” and has a well defined legal signification,? 
and has been said to mean, at all times, a contract 
between parties to give and to pass rights of prop- 
erty for money, which the buyer pays or promises to 


1. Kindred terms defined: 


387, 
wbarter aiaC aap 931s 


1Y 
d 


Pp 


ay to the seller for the thing bought or sold.4 A 
efinition to this or similar effect is sometimes ex- 
ressly given by the statutes regulating sales,® such 


as by the Uniform Sales Acts. However, as used by 
the authorities, “sale” is not a word of fixed and in- 


v 


AnnCas1912A 1079; 


ariable meaning,’ but may be given a narrow or 


1038, 1041, 21 LRANS 138; Brooke v. 


Laing v.) Hall v. Feeney, 22 S. D. 541, 118 NW. 


UY n OUD 1 LOT, 
Buyer. 9 iC. J. p) 1108: 
“Conditional sale”: see infra XI. 

_ “Exchange of Property” § 1. 
“Goods” 28 C. J. p 720. 4 
meurchases bl’ Casdsmpeg ss 
“Purchaser” 51 C. J. p 97. 

“Sale or return” see infra § 470. 

“Sale on condition” see infra §§ 193- 
195, 755 et seq. 

“Sell? 56. C. J: 

coolers 56%Cs Ji 

“Trade’ [38 Cye 670]. 

“Vendee” [39 Cyc 1127]. 

“Vendor” [39 Cyc. 1128]. 


2. Williamson v. Berry, 8 How. 
(U. S.) 495, 544, 12 L. ed. 1170 [quot 
Ferguson v. Internal Revenue Comm., 
45 F. (2d) 573, 575; Koehler v. St. 
Mary’s Brewing Co., 228 Pa. 648, 77 
A. 1016, 1018, 139 AmSR 1024; Big- 
ley v. Risher, 63 Pa. 152, 155: Tug- 
gle v. Belcher, 104 W. Va. 178, 139 
SE 653]; Park, etce., Co. v. Hartman, 
153 Fed. 24, 38, 82 CCA 158, 12 LRA 
NS 135; Black, L. D. [quot Davis vy. 
Snow, 25 OhNPNS 178, 182]. 


3. Talty v. Schoenholz, 224 Ill. A. 
158, 162; Arnold v. North American 
Chemical Co., 232 Mass. 196, 122 NE 
283, 284; State v. Colonial Club, 154 
N. C. 177, 69 SE 771, 772, 31 LRANS 


—_— 


State, 9 Tex. Civ. A. 136, 138, 28 SW 
1040. 


[a] Usual signification assumed. 
—Where the word “sale” is used, “in 
the absence of anything to the con- 
trary it will be assumed that the 
word is intended to have its usual 
signification.” Talty v. Schoenholz, 
224 Ill. A. 162; State v. Colonial 
Clubsbodte Ne CoavUt OO Sutil, sca ok 
LRANS 387, AnnCas1912A 1079. 


4 Williamson v. Berry, 8 How. 
(U. S.) 495, 544, 12 Li ed. 1170 [quot 
Ferguson v. Internal Revenue Comm., 
45 E. (2d) 573, 575; Koehler vy. St. 
Mary’s Brewing Co., 228 Pa. 648, 77 
A 1016, 1018, 1389 AmSR 1024; Big- 
leyiv. Risher, 63) Pa. 152, 15513) Black 
L. D. [quot Davis v. Snow, 25 OhNP 
NS 178, 182]. 

5. See statutory provisions. 

[a] Statutory definition.—"A con- 
tract by which, for a pecunzary con- 
sideration, called a ‘price,’ one trans- 
fers to another an interest in prop- 
erty UE CaliCiv.. Code) G@g903s) us) 2 
[quot W. F. Boardman Co. v. Petch, 
186 Cal. 476, 199 P 1047, 1050; John- 
son v. Dixon Farms Co., 29 Cal. A. 
52, 15021 P 134, 7136); > Mont. eRew 
Code (1921) § 7581 [quot Apple v. 
Henry, 66 Mont. 244, 248, 213 P 444]; 
S. D. Rev. Code (1903) § 1299 [quot 


you 17S. D. 339, 346, 96 NW 699, 


[b] “Pecuniary,” as employed in 
the phrase “pecuniary consideration” 
in the statutory definition of a sale, 
means relating to money, consisting 
of money, and hence the statutory 
definition does not differ in substance 
from the approved definition. Ap- 


ple v. Henry, 66 Mont. 244, 248, 213 P 


6. See statutory provisions. 


[a] Statutory definition.—‘‘A sale 
of goods is an agreement whereby 
the seller transfers the property in 
goods to the buyer for a considera- 
tion called the price.’ Uniform Sale 
Act § 1 subd 25% Idau"Comipro Stns 
5673 [quot Wallace Bank, ete., Co. 
v. Fairfield First Nat. Bank, 40 Ida- 
ho 712, 719, 237 P 284, 50 ALR 316]; 
Mich. Comp. UL. °(€1'91'5) \§ 11832)" [eit 
Hdward v. Toor, 205 Mich. 617, 172 
NW 620, 622, 15 AUR 256]; Nebr. 
Comp. St. (1922) § 2470 [quot State 
v. Central Purchasing Co., 118 Nebr. 
383, 225 NW 46, 48]. 


7. W. FE. Boardman Co. v. Petch, 
186 Cal. 476, 199 P 1047; Hardwick 
v. American Can Co., 113 Tenn. 657, 
88 SW 797, 802. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 


§ 1] 


broad meaning, according to the context or the sur- 
rounding circumstances and the conduct of the par- 


ties.§ 


In its broad sense a sale has been defined as the 
transfer of the property in a thing for a price in 
money® or estimated in money,!® or in money or its 
equivalent,? or for a valuable consideration;!2 a 


“It seems impossible . . . for courts 
and textwriters to agree either as to 
the meaning of the word, or as to 
the essential elements of the idea 
which it represents. According to 
some, the sale is the transfer of the 
title. According to others, it is the 
agreement to transfer.” Mechem 
Sales §§ 5, 6 [quot Hardwick v. 
ace Can Co., supra]. 

W. F. Boardman Co. v. Petch, 
18¢ Cals 76,9 LOOM AOA: Hartwig 
v. Rushing, 93 Ory 6, 16, 182 P 177 
{eit Cyc]. 

9. U. S.—Williamson v. Berry, 8 
How. 495, 544, 12 L. ed. 1170; In re 
Grand Union Co., 219 Fed. 353, reer 
DAOC AS2 3 [certiorari den 238 'U. 
626 mem, 35 SCt 664 mem, 59 L. ea 
1495 mem, and app dism 238 U. S. 647 
mem, 35 SCt 938 mem, 59 L. ed. 1504 
mem]; De Bary v. Souer, 101 Fed. 
425, 427, 41 CCA 417. 


Ala.—Foley v. Felrath, 98 Ala. 176, 
180, 18 S 485, 39 AmSR 39; Allen v. 
Maury, 66 Ala. 10, 17. 


Del.—State v. Peo., 
527, 42 A 622. 

Ga.—Cain v. Ligon, 71 Ga. 692, 694, 
51 AmR 281. 

Ill. Peo. v. Law & Order Club, 203 
Tll. 127, 132, 67 NE 855, 62 LRA 884. 

Md.—Hastern Shore Trust Co. v. 
Lockerman, 148 Md. 628, 129 A 915. 


Miss.—State v. Austin, 23 S 34. 


Mo.—Loud vy. St. Louis Union Trust 
Co., 313 Mo. 552, 281 SW 744, 755; 
State v. Wingfield, 115 Mo. 428, 436, 
22 SW 363, 37 AmSR 406; Barrie v. 
mnitede nk: Con 18s, Mo. A. 'bdb1, 11S 
SW 1020, 1052; Peycke v. Aherns, 98 
Mo. A. 456, 459, 72 SW 151. 


Neb.—Mansinger v. Steiner-Med- 
inger Co., 4 Nebr. (Unoff.) 392, 94 
NW 633, 634. 

N. C.—Albemarle Lumber Co. v. 
Wilcox, 105 N. C. 34, 38, 10 SE 871; 
Wittkowsky v. Wasson, 71 N. GC. 451, 
455. 

Okl.—Oklahoma Moline Plow Co. v. 
Smith, 41 Okl. 498, 502, 139 P 285 
[quot Carpenter Vv. Mead, 60 Okl. 127, 
153 P 658, 660]. 

Pa.—Stephens v. Gifford, 137 Pa. 
219, 227, 20 A 542, 21 AmSR 868; 
Huthmacher v. Harris, oo ea 4on 80 
AmD 502 

Tex.—Houston, etc., R. Co. v. Kel- 
ler 90 Tex) 204) 52205 37° Sw 71062, 
1063; Krnavek v. State, 38 Tex. Cr. 
44, 46, 41 SW 612. 

Wash.—Ross v. Portland Coffee, 
etc., Co., 30 Wash. 647, 654, 71 P 184. 

Wyo.—Cone v. Ivinson, 4 Wyo. 
DOomelomoen Lol, Moome, Ioa. 

{a] Similar definitions—(1) “A 
delivery of an article at a fixed price, 
to be paid for or returned.” State v. 


Le Delie 525, 


Betz, 207 Mo. 589, 106 SW 64, 66. 
(2) aN transfer of property for 
money.’ Close v. Browne, 230 I11. 


228, 200, o2 IND 16295) 13 LRANS 634; 
Colgan v. Farmers’ ete., Bank, 59 Or. 
469, 114 P 460, 464; Pope, L. iD [quot 


Watson Va Odell, 58 Utah 276, 198 
P7472, 775, 20 ALR) 280; Mifflin v. 
Shiki, (Utah) .2930P. 1,, 3]; (3) “A 


transfer of property from one to ah- 
other in consideration of a price paid 
or agreed to be paid in current 
money.” lMabaree v. Klosterman, 33 
Nebr. 150, 166, 49 NW 1102; Madi- 


.son Ave. Baptist Church v. Oliver St. 


Baptist Church, 46 N. Y. 131, 139; 
25 Am, & E. Encyc. L. p 284 [quot 
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transmutation of property from one man to another, 
in consideration of some price, or recompense in val- 


ue;?® an exchange of goods or property for money 


Duke v. State, 146 Ala. 138, 41 S 170]. 
(4) “A transfer of property from 
Seller to buyer for a price in money 
paid or promised.” Anderson L. D. 
[quot Stevens v. State, 81 Okl. Cr. 
376, 239 P. 2738; Reed v. State, 3 Okl. 
Crevi16; 103) 1070, 1071) 24 ERANS 
268]. (5) A transfer of property “in 
exchange for money or security for 
moneys 7 Brown) Va, Pitz 13 {New 
283, 285 [quot U. S. v. Rodenbough, 
21 EY 2G) e 7S a ies ea Coe “AG thans— 
fer of the property or goods to anoth- 
er for an agreed price.’ Hill Ve- 
neer Co. v. Monroe, 189 Fed. 834, 836. 

Price or consideration generally see 
infra §§ 30-35. 

10. Snyder v. Stanley, 77 Ind. A. 
253, 1838 NE 512, 514 [cit Cyc]; Hart- 
wig v. Rushing, 93 Or. 6, 16, 182 P 
177 [cit Cyc]. 


11. Iowa v. McFarland, 110 U. S. 
471, 478, 4 SCt 210, 28 L. ed. 198; 
Ferguson vy. Internal Revenue Comr., 
45 F. (2d) 573, 575; ‘Northern Pac. 
R. Co. v. Sanders, 47 Fed. 604, 606; 
Mansfield v. District Agriculural As- 
soc. No.).6; 154 Cals 1455 '9% PP 150 elbl; 


Burke v. Boulder Milling, etc., Co., 
77 Colo. 230, 235 P 574; Planters 
Warehouse Co. v. Simpson, 164 Ga. 


190, 1388: SE 55, 59;' Howell v. State, 
124 Ga. 698, 699, 52 SE 649. 


[a] “The much more generally 
accepted definition of a sale is the 
exchange of an interest in real or 
personal property for money or its 
equivalent.” Mansfield v. District 
Agricultural Assoc. No. 6, 154 Cal. 
145,97 P50) 15d. 


12. Roberson v. State, 100 Ala. 37, 
40, 14 S 554; Ward v. State, 45 Ark. 
351, 353; Arnold v. North American 


Chemical Co., 232 Mass. 196, 122 NE 


283, 284; Bennett v. Sims, 24 S. C, 
L. 421, 423; Anderson L. D. [quot 
Radebaugh v. Scanlan, 41 Ind. A. 


109, 82 NE 544, 547]; Cent. D. [quot 
Barber Asphalt Pav. Co. v. Standard 
Asphalt Co., 39 App. Div. 617, 623, 
58 NYS 405]; Kent Comm. [quot 
Butler v. Thomson, 92 U. S. 412, 414, 
23 L. ed. 684; State v. Peo, 17 Del. 
525,727, 42 A 622° “Cain v.° Ligon, 
71 Ga. 692, 694, 51 AmR 281; Micks 
v. Stevenson, 22 Ind. A. 475, 51 NE 
492, 493; Barrie v. St. Louis United 
R. Co., 188 Mo. A. 557, 119 SW 1020, 
Schermerhorn v. Talman, 14 N. 
Y. 98, 117; Hall v. French-American 
, 149 App. Div. 609, 134 NYS 
Ott v. Sweatman, 166 Pa. 
Sie Al 02 “(ait hb. Pa. 3 Col 
97, 113)]; 7 Words and Phrases p 
6291 [quot Scoggin v. Morriiton, 124 
Ark, 585, 587, 187 SW 445]. 


“A sale denotes the transfer of the 
property in a thing, from one to an- 
other, for a valuable consideration. 
This is its popular, as well as its 
legal, signification.” Ward v. State, 
45 Ark. 351, 358. ; 


[a] “In a general and popular 
sense, the sale of an article signifies 
the transfer of property from one 
person to another for a considera- 


tion of value, without reference to 
the particular mode in which the 
consideration is paid’ (Howard v. 


Harris, 8 Allen (Mass.). 297, 299 [quot 
Gallus v. Plmer, 193 Mass. 106, 109, 
(SNE ge) 6 AnnGas! 210674) To 
same effect Hartwig v. Rushing, 93 
OO Linn tog sean ULeLteC yey) and-=is 
“often held to include barter and 
any transfer of personal property for 
a valuable consideration” (Gallus vy. 
Elmer, supra). 


paid or to be paid;* the passing of the title and 
possession of any property for money which the 
buyer pays or promises to pay.?° 


In a more restricted sense in which it is treated 


[b] Similar definitions.— (1) “A 
parting with one’s interest in a thing 
for a valuable consideration.” Wesr- 
ern Massachusetts Ins. Co. v. Riker, 
10 Mich. 279, 281 [quot Edward v. 
Ioor, 205 Mich. 617, 172 NW 620, 622]. 
C205 SX transmission of property by 
a voluntary act or agreement, found- 
ed on a valuable consideration.” 
Barretto v. Santa Marina, 26 Philip- 
pine 200, 208. (3) ‘‘A contract where- 
by one acquires a property in the 
thing sold and the other parts with 
it for a valuable consideration.” 
Cole v. Laird, 121 Iowa 146, 149, 96 
NW 744. (4) “A contract for the 
transfer of property from one person 
to another, for a valuable considera- 
tion.”’ Cent. D. [quot Brenner vy. 
Spiegle, 116 Oh. St. 631, 157 NE 491, 
492]. 

13. Edwards v. Baldwin Piano Co., 
09) Mla. 143, 83982 910.1917 Planters 
Warehouse Co. v. Simpson, 164 Ga. 
190, 1838-SE 55, 59; Carr v. Rawlings, 
158 Ga. 619, 123 SE 875; Woodward 
v. Solomon, .7 Ga. 246, 252; Parker v. 
Donaldson, 2 Watts & S. (Pa.) 9, 19; 
Barretto v. Santa Marina, 26 Philip- 
ping 200, 208; Anderson, L. D. [quot 

W. F. Boardman Co. V. Petch, 186 
Cal. 476; 199 P1047, 10501; Black L. 
D. [quot Davis v. Snow, 25 OhNPNS 
178, 181]; 2 Blackstone Comm. p 446 
[quot North Idaho Grain Co. v. Cal- 
lison, 83 Wash. 212, 219, 145 P 232]. 


[a] Similar definitions.—(1) “A 
transmutation of property or a right 
from one man to another in consid- 
eration of a sum of money, as op- 
posed to barter, exchange, and gifts.” 
Rapalje & L. L. D. [quot Howell v. 
State, 124 Ga. 698, 700, 52 SE. 649; 
Lucas v. Cass County Recorder, 75 
Nebr; 351,.106 NW 217, 220). (2)7 A 
transmutation of the property in a 
personal chattel from one to an- 
other for a quid pro quo, paid or 
agreed to be paid. State v. McMinn, 
83 N. C. 668, 670 [quot State v. Co- 
lonial Club, 154 N. C. 177, 69 SE 771, 
773, 31 LRANS 387, AnnCasi1912A 
1079]. 

14. 
V4; 


Ewers v. Weaver, 182 Fed. 713, 
Meyer v. Rousseau, 47 Ark. 460, 
463, 2 SW 112; Cooper v. State, 37 
Ark. 412, 418; Hatfield v. State, 9 
Ind. A. 296, 36 NE 664. 


Exchange of property generally 
see Exchange of Property 23 Cc. nA 8) 
182. 

TS: v. Law, etc., Club, 203 
Tll. ion 132, 67 NE 855, 62 LRA 884; 
Talty v. Schoenholz, 934 Tl. Ase LoS" 
State v. Colonial Club, 154 N.C. 177, 
69 SE 771, 773, 31 LRANS 387, Ann 
Cas1912A 1079; 7 Words and Phras- 
es, p 6291 [quot Deal v. State, 14 Ga. 
A. 121, 80 SE 537,7541]; 


[a] Similar definition.—‘“‘An 
agreement by which a title passes 
from one, and vests in another.” 
Reed v.. State; +3) Ok, Cr, 4163. 103) 2) 
1070, 1071, 24 LRANS 268 [quot 
Stevens v. State, 31 Okl. Cr. 376, 239 


P 273]; Blackstone Comm. [quot 
Iowa v. McFarland, 110 U. S. 471, 
478, 4 SCt 210, 28 L. ed. 198; Butler 


v. Thomson, 92 U. S. 412, 414, 23 L. 
ed. 684; Dunn v. Mayo Mills, 134 Fed. 
804, 810, 67 CCA 450; Buffum v. Mer- 
ry, 4 Fed. Cas. No. 2, 112, 2 Mason 
478; Cain v. Ligon, 71 Ga. 692, 694, 
51 AmR 281; McDuffie v. State, 19 
Ga. A. 39, 90 SE 740; Deal v. State, 
14 Ga. A. 121, 80 SM 5387, 541; Peo. 
v. Law, etc., Club, 203°.) 12%,-132, 
67 NE 855, 62 LRA 884; Barrow vy, 
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in this title, a sale is a contract whereby one party, 
called the seller, transfers to the other party, called 
the buyer, the property in goods or personal prop- 
erty for a price, or a consideration estimated, 
money which the buyer pays or agrees to pay; 16 a 
contract between parties to pass rights of property 
for money which the buyer pays or promises to pay 
to the seller for the thing bought and sold.1? 
a contract based on a price in money or valuable 
consideration,t® by which the absolute or general 
property, as distinguished from a special property, 
in the subject matter of the sale is transferred from 


the seller to the buyer.+® 


Window; (2 (Tl. 214,\ 2175) Taltywv. 
Schoenholz, 224 Ill. A. 158, 162; Com. 
v. Williams, 6 Gray (Mass. ) 0 ode 
State v. Winefield, 115 Mo. 428, 436, 
22 SW 3638, 37 AmSR 406; Barrie v. 
United R..Co., 138 Mo. A. 651, 119 
SW 1020, 1052; Madison Ave. Bap- 


tist Church v. Oliver St. Baptist 
Church; 46 Ne VY £31, 139;¢ Hall v: 
French American Wine Co., 149 App. 
Div. 609, 184 NYS 158, 160; State v. 


Colonial Club, 154 N..C. 177, 69 SHE 
771, 772, 31 LRANS 387, AnnCas1912A 
1079; State v. Hopkins, 49 N. C. 305, 
307; Ott v. Sweatman, 166 Pa. 217, 
227, 31 A 102;: Spokane v. Baugh- 
man, 54 Wash. 315, 103 P 14, 16]. 


16... Edward v. Ioor, 205 Mich. 617, 
172 NW 620, 622, 15 ALR 256; Ross 
v. Portland Coffee, etc., Co., 30 Wash. 
647, 71 P 184. 


{a] Similar definitions.—(1) A 
contract by which property is trans- 
ferred from the seller to the buyer 
for a fixed price in money, paid or 
agreed to be paid by the buyer.” 
Bouvier, L. D. [quot De Bary v. 
Dunne, 172 Fed. 940, 942; Davis v. 
Snow, 25 OhNPNS 178, 181]. (2). “An 
agreement by which one of two con- 
tracting parties, called the _ seller, 
gives a thing and passes the title 
to it, in exchange for a certain price 
in current money, to the other party, 
who is called the buyer, or purchas- 
er, who, on his part, agrees to pay 
such. price.’ Bouvier L. D. [quot 
Ferguson vy. Internal Revenue Comr., 


45 BF. (2d) 578, 575; Howell v. State, 
124 Ga. 698, 699, 52 SE 649; Eldridge 
v. Kuehl, 27 Iowa 160, 173; Barrie v. 


United R. Co., 138 Mo. A. 551, 119 SW 


1020; 2052. .. Noble "vir" Et. {Smith 
Wholesale Grocery Co., 34 Okl. 662, 
127 P 14, 17, 46 LRANS 455; Koeh- 


ler v. St. Mery’s Brewing -Co., 228 
Pa. 648, 77 A 1016 1018, 189 AmSR 
1024; Frost v. Erath Cattle Co., 81 
Tex. 505, 17 SW. 52, 26 AmSR 831 
(quot Skirvin v. O’Brien, 43 Tex. Civ. 
A. 1, 95 SW 696, 700)J. (8) “A con- 
tract between two parties, called re- 
spectively, the ‘seller’ (or vendor) 
and the ‘buyer’ (or purchaser), by 
which the former, in consideration 
of the payment or promise of pay- 
ment of a certain price in money, 
transfers to the latter the title and 
possession of an object of property.” 
Black, L. D. [quot Ferguson v. In- 
ternal Revenue Comr., 45 F. (2d) 573, 
575]. (4) “A sale of personal prop- 
erty is the transfer, in pursuance of 
a valid agreement, from one party 
called the seller, to another, called 
the buyer, of the general or absolute 
title to a specific chattel, for a price, 
or a consideration estimated, in mon- 
ey.” Mechem Sales [quot Hall v. 
French-American Wine Co., 149 App. 
Div. 609, 184 NYS 158, 160]. (5) “In 
every sale the seller transfers the 
property in the goods for a consid- 
eration called the price, and in every 
contract to sell the seller agrees to 
make the transfer for the considera- 
tion agreed upon,” Associated 
Newspapers v. Phillips, 294 Fed. 845, 


SALES 


in 
terest in, 


It is 


{§ 2] B. Bill of Sale.?° 
the purpose of passing the absolute title, is a writ- 
ten agreement, either under seal or not under seal,”? 
by which one person transfers his right to, or in- 
goods or chattels to another;?* a writing 
evidencing the transfer of personal property from 
one person to another.?? 
show the transfer of title,2+ and is properly termed 
a “bill to denote a sale.”?® 

Bill of sale to secure debt is simply a bill of sale, 
executed by the debtor to his creditor, having the - 
effect to transfer the title to the property, to be held 


[§§ 1-2 


A bill of sale, given for 


It is designed merely to 


by the creditor until the debt is paid.?¢ 


849, 
17. U. S.—Williamson v. Berry, 8 
How. 495, 544, 12 L. ed. 1170; Union 


Stockyards, ete., Co. v. Western Land, 


etc., Co., 59 Fed. 49, 58, 7 CCA 660. 
Weer eem e v. Steere, 8 Ill. A. 


Nebr.—Mansinger v. Steimer-Med- 
inger Co., 4 Nebr. (Unoff.) 392, 94 
NW 638, 634. 


Pa.—Huthmacher vy. Harris, 38 Pa. 
491, 498, 80 AmD 502. 


Tex.—Homan v. State, (Cr.) 51 SW 
237, 238. 


W. Va.—Tuggle v. Belcher, 104 W. 
Va. 178, 139 SE 653 [quot William- 
son v. Berry, supra]. 


See Edwards v. Baldwin Piano Co., 
79 Fla. 143, 83 S 915, 917. 


[a] Similar definitions. —(1) “A 
contract by which one transfers to 
another an interest in property.” 
Giffen v. Selma Fruit Co., 5 Cal. A. 50, 
535.09 LP. 855. - (2) UA econtracta by 
which, for a consideration, one trans- 
fers to another property or an inter- 
est therein.” Yick Sung v. Herman, 
2 Cal. A. 638, 635, 83 P 1089. 


18. Price or consideration gener- 
ally see infra §§ 30-35. 


19. In re Grand Union Co., 219 
Fed. 353, 185 CCA 237 [certiorari den 
Hamilton Ins. Co. v. Ernst, 238 U.S. 
626 mem, 35 SCt 664 mem, 59 L, ed. 
1495 mem, and app dism 238 U. S. 
647 mem, 35 SCt 988 mem, 59 L. ed. 
1504 mem]; White v. Treat, 100 Fed. 
290, 291; Planters Warehouse Co. v. 
Simpson, 164 Ga. 190, 138 SE 55, 59; 
Deal v. State, 14 Ga. A. 121, 80 SH 
537, 541; Clark v. Gault, 77 Oh. St. 
497, 83 NE 900, 903; Faulkner v. 
South Boston, 141 Va. 517, 127 SE 
380; 22 Am. & E. Encye. L. (2d ed) p 
1022 [quot Koehler v. St. Mary’s 
Brewing Co., 228 Pa. 648, 77 A 1016, 
1018, 139 AmSR 1624]; Burdick Sale 
§ 1 [quot Still v. Cannon, 138 Okl. 491, 

P 284, 285]; Mechem Sales [quot 
Hall v. French-American Wine Co., 
149 App. Div. 609, 184 NYS 158, 160]. 


fa] Similar definition.—‘‘A trans- 
fer of the absolute or general prop- 
erty in a thing for a price in mon- 
ey.’ Benjamin Sales (6th Am. ed) 
§ 1 [quot Foley v. Felrath, 98 Ala. 
176, 18 S 485, 486, 39 AmSR 39; Deal 
v. State, 14 Ga. A. 121, 80 SE .537, 
541; Talty v. Schoenholz, 224 Ill. A. 
158, 162; State v. Wingfield, 115 Mo. 
428, 436, 22 SW 3868, 37 AmSR 406; 
Goodwin v. Kerr, 80 Mo. .276, 281; 
Shipply v. Peo., 86 N. Y. 375, 379, 40 
AmR 551 (aff 12 NYWklyDig 239); 
Hall v. French American Wine Co., 
149 App. Div. 609, 134 NYS 158, 160; 
State v. Colonial Club, 154 N. C. 177, 
69 SE 771, 772, 31 LRANS 387, Ann 
Cas1912A 1079; Coulter v. Portland 
Trust Co., 20 Or. 469, 481, 26 P 565, 
27 P 266; Koehler v. St. Mary’s 
Brewing Co., 228 Pa. 648, 77 A 1016, 
1018, 189 AmSR 1024]; Tiffany Sales 
[quot State v. Peo., 17 Del. 525, 527, 


42 A 622]; 23 R. Cc. L. p 1186 [quot 
Edwards v. Baldwin Piano Co., 79 
Fla. 143, 83 S 915, 917; State’v. Cen- 
tral Hurthaaiig Co., 118 Nebr. 383, 
225 NW 46 


[b] “There may be other trans- 
fers, of limited interests, such as the 
right of possession or some specific 
property in or lien upon the goods; 
but these. - do not constitute 
a sale.” State v. Colonial Club, 154 
Ney Ce Lit, S69 SE tush arn, AnnCas 
1912A 1079. 


20. Absolute bill of sale as mort- 
gage see Chattel Mortgages § 138. 

“Invoice” distinguished see 33 C. 
J. p 811 text and note 87. 


21. See infra § 143. 


22. Hull v. Ray, 80 Cal. A. 284, 
251 P 810, 812; Berry v. Robinson, 
122 Ga, 575, 576, 50 SE 378 [cit Bou- 
vier L. D.]. 


23. Putnam vy. 
4,-5, 47 A 159. 

[a] Similar’ definitions—(1) “A 
formal instrument for the transfer 
of goods and chattels.” State v. 
Koch, 40 Mo. A. 635, 639 [cit Webster 
D.j. (2) ‘An instrument evidencing 
the transfer of title to personalty.” 
State v. Koch, supra [cit Anderson 
L. D.J. To same effect Bonesteel 
v. Flack, 4] Barb. (N. Y.) 435, 2% 
HowPr 310. 


{b] TIllustration—An instrument 
in writing which recites that the 
first party named therein, in consid- 
eration of a specified sum paid to him 
at or before the execution of the in- 
strument by the second party there- 
to, the receipt whereof is acknowl- 
edged, has bargained and sold to the 
second party certain property, and 
that the property so transferred is in 
the possession of the first party, is 
a bill of sale. Wheeler v. Eastwood, 
88 Hun 160, 34 NYS 513. 


[ec] As a contract.—‘‘An instru- 
ment simply expressing that the ven- 
dor has sold to the vendee a certain 
chattel at a specified price, the re- 
eeipt of which is acknowledged, and 
which is usually denominated a bill 
of sale, does not amount, in legal 
contemplation, to a contract, AL is 
put amounts rather to a pill of par- 
cels according to commercial usage. 
Miller v. Van Tassel, 24 Cal. 459, 466. 


24. Picard v. McCormick, 11 Mich. 
68, 76 

25. Simpson vy. 
Exch. 152, 153. 


26. Berry v. Robinson, 122 Ga. 575, 
576, 50 SE 378. 

[a] Tllustration.—‘‘A paper stip- 
ulating that the maker conveys cer- 
tain described personalty to secure 
a debt, and that upon payment of 
the debt the creditor will reconvey 
the property to the debtor, is a bill 
of sale to secure a debt.’’ Owens vy. 
Bridges, 13 Ga. A. 419, 79 SE 225. 


[b] In England a bill of sale has 
been defined as ‘a document given 


McDonald, 72 Vt. 


Wood, 225 ae Je 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 3-6] 


[§ 3] C. C.I. F. Contract. A “c.i. f. contract” of 
sale, is a well-known form of shipping contract,?* 
and is a contract for the sale of goods to be per- 
formed by the delivery of certain stipulated docu- 
ments,?* and under which the purchaser pays a fixed 
price, for which the seller furnishes the goods and 
pays the freight and insurance to the point of de- 
livery, and all risks while the goods are in transit are 
for the account of the buyer.?® 


[§ 4] D. Contract of sale. “Contract of sale” is 
a term that has been employed very generally in the 
cases as referring either to a “sale” of goods®® or 
to a “contract to sell” goods.*? 

[§ 5] E. Contract To Sell. A contract to sell 
goods, as distinguished from a sale,*? is a contract 
whereby the seller agrees to transfer the property in 
goods to the buyer for a price which the buyer pays 
or agrees to pay,°* as where there is no price paid 
for the goods and no delivery of them.** Although 
the term “sale” is sometimes used to signify a mere 
contract to sell,?° in strictness there is a broad dis- 
tinction in its nature and the rights acquired there- 


with respect to the transfer of chat-[{ (Mass.) 586, 


SALES 


590 [quot Gerardi v. 


[55 C.J] 139 


under.?* A eontract to sell is merely a promise, 


of an executory nature,?* and until it is executed 
gives merely a right of action for its breach,*®° or 
specific performance,*? and does not pass the prop- 
erty in the goods or chattels,41 whereas a sale is in 
the nature of a conveyance or transfer of title.*? 


Option distinguished. A contract to sell binds 
both parties to buy and sell, whereas an option does 
not bind the optionee to purchase;** the thing di- 
rectly contracted for in a contract to sell is the prop- 
erty, whereas in an option contract it is the right of 
election to purchase the property.*+ 


[§ 6] F. Executed or Executory Sale.*? Al- 
though not entirely satisfactory, the terms “executed 
sale” and “executory sale” have been employed to 
designate a sale and an executory contract to sell re- 
spectively.*® 


An executed sale, or executed contract to sell*? 
personal property exists where nothing remains to 
be done by either party to effect a complete transfer 
of the title to the subject matter of the sale.*8 


to his son and another for a cash pay- 


tels, and is used in cases where pos- 
session is not intended to be given.” 
Johnson vy. Diprose, [1893] 1 Q. 

ay Pe ge Bass 


Absolute bill of sale as 
see Chattel Mortgages § 13 


27. Smith Co. v. Moscahlades, 193 
App. Div. 126, 1883 NYS 500, 503. 

28. Seaver v. Lindsay Light Co., 
233 N. Y. 273, 135 NE 329, 380; Kar- 
berg v. Blythe, etc., Co., [1916] 1 K. 
B 2495, 510, °7 BRC 934. 


29. Seaver v. Lindsay Light Co., 
233 N. Y. 2738, 135 NE 329, 330; Smith 
Co. v. Moscahlades, 193 App. Div. 126, 
183 NYS 500, 503. 

“Cc. I. F.” defined generally see 11 
Cres 60; 

Risk of loss or injury generally see 
infra §§ 608-611. 

30. White v. Treat, 100 Fed. 290; 
Low v. Pew, 108 Mass. 347, 11 AmR 
357. See also cases passim this title. 

“Sale” defined supra § 1. 

31. Silver v. Moore, 109 Me. 505, 
84 A 1072, 1073. See also cases pas- 
sim this title. 

[a] “Agreement of sale.”—James 
Option Cont. § 105 [quot Loud v. St. 
Louis Union Trust Co., 313 Mo. 552, 
281 SW 744, 755]. 

“Contract to sell” defined infra § 


mortgage 


32. See supra § l. 

33. Oklahoma Moline Plow Co. v. 
Smith, 41 Okl. 498, 502, 139 P 285 
[quot Carpenter v. Mead, 60 Okl. 127, 
153 P 658, 660]. 


[a] Statutory definition—(1) “A 
contract whereby the seller agrees to 
transfer the property in goods to the 
puyer for a consideration called the 

.’ Uniform Sales Act § 1 subd. 
(1). (2) “An agreement [to sell] is 
a contract by which the seller agrees 
to sell, and the buyer agrees to pur- 
chase, the property in a thing for a 
price in money.” James Option Con- 
tracts § 105 [quot Loud v. St. Louis 
Union Trust Co., 313 Mo. 552, 281 
Sw 744, 755]. 


[b] “An agreement to sell using 
usual terms, such as ‘have bargained, 
sold, granted, and by these presents 
do bargain, sell, grant and convey,’ is 
a contract for the sale and delivery 
of the property described in it,” and 
is governed by the Uniform Sales 
Law. Spielberg v. Harris, (Wis.) 232 
NW 547," 548. 


34. Bayley v. French, 2 Pick. 


Caruolo, 27 R. I. 214, 61 A 599, 6011. 
35. Marts v. Cumberland Mut. F. 
Ins: Co., 44 N: J.. Li 478, 481. 
36. Silver v. Moore, 109 Me. 505, 
84 A 1072, 1073; Marts v. Cumber- 
land Mut. F. Ins. Co., 44 N. J. L. 478; 


Brooks v. Tyner, 38 Ok]. 271, 132 P 
683; Pritchett v. Jones, 4 Rawle 
(Pa.) 260, 266; Burdick Sale § 1 


[quot Still v. Cannon, 13 Okl. 491, 75 


P 284, 285]. 
“A contract [to sell] and a sale 
are quite distinct, although much 


confusion has arisen because the dis- 
tinction has not been clearly kept 
in mind.” Silver v. Moore, supra. 
“The distinction between a _ sale 
which transfers the ownership and 
an agreement to sell and deliver at 
a day certain, which gives but an 
action for the breach of it, is a broad 
one, distinctly understood and prac- 
tically observed in the current trans- 
actions of business.” Pritchett v. 
Jones, supra. 
Cusachs v. Columbia Nat. F. 
Ins. Co., 6 La. A. 15; Silver v. Moore, 
109 Me. 505, 84 A 1072, 1073. 
38. Ala.—Fulenwider  v. 
136 Ala. 287, 34 S 975. 
La.—Consolidated Cos. v. Laws, 11 
La. A. 676, 124 S 775. 


Okl.—Oklahoma Moline Plow Co. v. 
Smith, 41 Okl. 498, 502, 139 P 285 
[quot Carpenter v. Mead, 60 Okl. 127, 
153 P 658, 660]. 


Pa.—Strong v. Dinniny, 175 Pa. 586, 
34 A 919. 

Wis.—Smith v. Barron County, 44 
Wis. 686, 692. 

Executed and executory contracts 
distinguished generally see infra § 6. 


39. Pritchett v. Jones, 4 Rawle 
(Pa.) 260, 266. 


Action for breach of contract gen- 
erally by: 
Buyer see infra IX G. 
Seller see infra X E. 


40. Cusachs v. Columbia Nat. F. 
Insé Co Gaza Aw 15. 


Specific performance of contract of 
sale in general see Specific Perform- 
ance [86 Cyc 554 et seq]. 


41. Idaho Impl. Co. v. Lambach, 
16 Ida. 497, 101. RP 951, 955; Cusachs 
v. Columbia Nat. F. Ins. Co., 6 La. A. 
15; Decker v. Pierce, 191 Mich. 64, 
157 NW 384, And see generally infra 
§ 533. 


[a] Tlustration.—A contract of a 
father to sell a motion picture show 


Rowan, 


aa 


ment and monthly payments, and re- 
serving title and power to declare the 
contract at an end until full pay- 
ment is made, does not amount to a 
sale of the show, but at most to an 
agreement to sell. Decker v. Pierce, 
191 Mich. 64, 157 NW 3884. 


42. Idaho Impl. Co. v. Lambach, 
16.Ida. 497, 101 P 951, 955; Silver v: 
Moore, 109 Me. 505, 84 A 1072, 1073; 
Marts v. Cumberland Mut. F. Ins. Co., 
44 N. J. L. 478; Gandia v. Porto Rico 
Fertilizer Co., 33 Porto Rico 147. And 
see generally infra § 533. 


[a] Word “sale” imports “an ac- 
tual transfer of title, ...and al- 
though ‘sale’ may be used to signify 
a mere contract to sell, yet in strict- 
ness it denotes only an actual trans- 
mission of property.” Marts v. Cum- 
be pe a) Mut. EF. Ins. -Co., 44 N.. Jeu. 


Transfer of title generally see In- 
fra §§ 531-611. 

43. Loud v. St. Louis Union Trust 
Co., 313 Mo. 552, 281 SW 744. 


Seat ioieee generally see infra §§ 68- 


44. James Option Contracts § 105 
Cquot Loud v. St. Louis Union Trust 
Co., 313 Mo. 552, 281 SW 744, 755]. 


oe tee generally see infra §§ 68- 


45. Cross references: 
Contract to sell as executory see 
supra § 5. 

Executed or executory contract 
general see Contracts § 11. 
Operation and effect as to transfer of 

title see infra § 533. 


46. Hardwick v. American Can 
Co., 113. Tenn. 657, 88 SW 797, 802. 


“The attempt to distinguish these 
forms has frequently been made by 
applying the term ‘executed sale’ to 
the former; and ‘executory sale’ to 
the latter; but this attempt has not 
proved entirely satisfactory, not only 
because the terms have not always 
been used in the same sense, but 
because the so-called executed sale 
may be executed in part only; that 
is, so far as to pass the title, while 
it remains executory in part, as 
where delivery or payment is post- 
poned.” Mechem Sales § 6 [quot 
Hardwick v. American Can Co., su- 
pra]. 

47. See supra § 1. 


48. Ala.—Thomas y. 
Ala. 5338, 41 S 141. 


N. Y.—Dunnigan y. 
Barb. 528. 


in 


Thomas, 146 


Crummey, 44 


40 [55 C.J.] 


An executory sale, or an executory contract to 
sell,*® is one under which something remains to be 
done by either party before delivery and passing of 
title,°° as where the agreement contemplates the per- 
formance of some act or condition necessary to ecm- 
plete the transfer®! as for example, to determine the 


price, quantity, or identity of the 
where the seller merely promises 


property at some future day,°® unless the contract 
shows an intention to make the sale absolute and 
complete without. regard to the performance of the 
‘usual prerequisites, at least as to price and measure- 


ment.°4 
Distinctions. 


R. ‘I.—Hathaway v. O’Gorman Co., 
ZOm Enea 4d O50 9A Oo tts 


Tenn.—Hardwick v. American Can 
Co., 113 Tenn. 657, 88 SW 797. 


Tex.—Williams v. Blum Land Co., 
(Civ. A.) 55 SW 374. 


Wash.—Brodack  v. 
Wasieal 25.805. 275. 


Wis.—Smith y. Barron County, 
Wis. 686, 691. 


[a] “A sale is an executed con- 
tract.—It vests the property in the 
thing sold in the buyer, and the right 
to the price in the seller.” Welsh v. 
Bell, 32 Pa. 12, 17. 


{b] Thus (1) where the article 
sold is in existence and the title pass- 
es in presenti, it amounts to an exe- 
cuted sale. Hargous v. Stone. 5 N. 
Y. 73. (2) A sale in which the arti- 
eles are ordinarily sold on inspec- 
tion, and the sale is completed by a 
delivery of the property made at the 
time of the sale. Fogel v. Brubaker, 
122 Pa. 7, 15 A. 692. 


{c] “A bill of sale so far as it 
passes title may be considered an 
executed agreement.” Tribble. v. 
yaa Sie deadee Marsh sei (key.)> ASi7s 
140. 


Morsbach, 38 


44 


49. See supra § 4. 


50. U. S.—Hatch v. Standard Oil 
Monwl00 OS. 124,130, 132525) la. ed. 
554 


Ala.—South Carolina Cotton Grow- 
ers’ Co-op. Assoc. v. Weil, 220 Ala. 
568, 126.S 6387, 641; Foley v. Felrath, 
98 Ala. 176, 13 S 485, 486, 39 AmSR 39 
[quot McFadden vy. Henderson, 128 
Ala. 221, 29 S 640, 643]; Shealy v. 
Edwards, 73 Ala. 175, 179, 49 AmR 
43. s 


Colo.—Prowers v. Nowles, 42 Colo. 
442, 94 P 347, 349. 


Mo.—Atkins Bros. Co. v. Southern 
Grain Co., 119 Mo. A. 119, 95 SW 949, 
950. 

N. C.—Tobacco Growers’ Co-op. 
Assoc. v. L. Harvey, etc., Co., 189 
N. C. 494, 127 SE 545, 47 ALR 928. 


Pa,—Pritchett v. Jones, 4 Rawle 
260. 


Tenn.—Hardwick v. American Can 
Co., 118 Tenn. 657, 88 SW 797; May- 
berry v. Lilly Mill Co., 112 Tenn. 564, 
85 SW 401. 


Wis.—Smith vy. Barron County, 44 
Wis. 686, 691. 


“The contract is executory so long 
as something remains to be done, the 
performance of which is a condition 
precedent to a transfer of the title 
to the property.” South Carolina 
Cotton Growers’ Co-op. Assoc. v, 
Weil, 220 Ala. 568, 126 S 637, 641. 

[a] “Executory agreement,” as 
used in the law of sales, means agree- 
ment for the sale of a thing where it 
is not specified, or the article is not 
manufactured, or the agreement is 
relative to a certain quantity of goods 


There is a well recognized distine- 
tion between an executed contract to sell and a mere 


SALES 


thing sold,°®? or 
to transfer the 


stroyed.°? 


in general without any identification 
or appropriation of the same to the 
contract, or when something remains 
to be done to put the goods in a de- 
liverable state, 
price to be paid by the buyer. Hatch 
VouStandard. Oils Co. 200) Wess 24; 
130, 132, 25 Lied. 554. 

[b] Sale made by sample or de- 
scription, the goods not being seen 
by the purchaser until they have been 
selected and forwarded by the seller 
in pursuance of the previous contract 
or order, is an executory sale. Fogel 
v. Brubaker, 122 Pa. 7, 15 A 692, 693; 
Huguenot Mills v. Jempson, 68 8S. C. 
363, 47 SE 687, 102 AmSR 673. 

51. Ark.—Jackson v. Jones, 
Ark. 158. 

Cal.—Cardinell v. Bennett, 52 Cal. 
476. 

Ill.— Gibson v. Chicago 
éte., Co.,. 108 T1l. A. 100° 

Ind.—Lester v. East, 49 Ind. 588; 
Straus v. Ross, 25 Ind. 300. 

La.—White v. White, 50 La. Ann. 
104, 28 S 95; Chevremont v. Fulton, 
19 La. 248. 

Minn.—Day v. Gravel, 72 Minn. 159, 
75 NW 1; Thompson v. Libby, 35 
Minn. 443, 29 NW 150. 

Nebr.—Simpson v. Ceresco State 
Bank, 55 Nebr. 240, 75 NW 554; Wal- 
lingford v. Burr, 15 Nebr. 204, 18 NW 
67. 
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Packing, 


N. J.—Brock v. O’Donnell, 45 N. J. 
lL. 441 [aft 49 N. J. Le 2807 10 A 708). 


N. Y.—Bacon v. Gilman, 57 N. Y. 
656; Drucklieb v. Universal Tobacco 
Co., 106 App. Div. 470, 94 NYS 777. 


N. C.—Davis v. Boyd, 51 N. C. 249; 
Branson vy. Gales, 7 N. C. 312. ‘ 


Okl.—American Soda Fountain Co. 
v. Gerrer’s Bakery, 14 Okl. 258, 78 P 
Lata 


Tenn.—Hardwick v. American Can 
Co., 113 Tenn. 657, 88 SW 797. 


Tex.—Smith v. Texas, etc., R. Co., 
101 Tex. 405, 108 SW 819 [mod (Civ. 
A.) 105 SW 528]. 


Wis.—Smith v. Barron County, 
Wis. 686 

Newfoundl.—Ridley  v, 
Newfoundl. 336. 


[a] Tllustration.—An agreement 
that the seller of hogs shall retain 
possession and feed them until a cer- 
tain date, that before delivery they 
shall be weighed at certain scales, 
and the balance of the price be paid, 
and that, if any of them become sick 
‘before time for delivery, the buyer 
shall at once receive them or release 
all claim thereto, is an executory con- 
tract. Branigan v. Hendricks, 17 Ind. 
A. 198, 46 NE 560. 


52. Foley v. Felrath, 98 Ala. 176, 
13 S 485, 486, 39 AmSR 39 [quot Mc- 
Fadden v. Henderson, 128 Ala. 221, 
29 S 640, 643]; Prowers v. Nowles, 
42 Colo, 442, 94 P 347, 349. 
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Grieve, 4 


or to ascertain the, 


[$ 6 


executory contract to sell;>° in case of an executed 
contract to sell property in the goods passes at once 
from the seller to the buyer, whereas in the case of 
an executory contract to sell no title passes to the 
buyer until the terms or conditions of the contract 
have been complied with.°® 
importance in two connections: (1) As between the 
parties to the contract, in order to determine upon 
whom the loss shall fall in case the property is de- 
(2) In order to know what rights credi- 
tors or subsequent purchasers of one party may ac- 
quire as against the other.*§ 

Bargain and sale. 
personal property is usually termed a “bargain and 
sale” of goods.°® 


This distinction is of 


By the common law a sale of 


[a] “A contract for the purchase 
and sale of cotton, (1) the price to 
be fixed on the seller’s call on or be- 
fore shipment, remains executory un- 
til delivery.” South Carolina Cotton 
Growers’ Co-op. Assoc. v. Weil, 220 
Ala. 568, 126 S 637. (2) A contract 
for the sale of cotton out of a certain 
number of bales, nothing to be taken 
below middlings, and the number of 
bales not being ascertained, is execu- 
tory, and not executed. McFadden v. 
Henderson, 128 Ala. 221, 29 S 640, 643. 


53. “Russell v. .Witt, -38 Ind. 9; 
Kerr v. Henderson, 62°N. J. L. 724, 42 
A 10738. 


[a] Sale of goods to arrive by 
shipment upon a vessel is not an exe- 
cuted but is an executory contract 
under which no present title passes. 
Middleton v. Ballingall, 1 Cal. 446; 
Shields v. Pettie. 4 N. Y. 122 [aff 4 
N. Y. Super. 262]; Cleu v. McPher- 
son, 14 N. Y. Super. 480; Benedict 
v. Field, 11 N. Y. Super. 154 [aff 16 
N. Y. 595]; Russell v. Nicoll, 3 Wend. 
CN. YY.) £02520 AmD*670. 


[b] Agreement to sell chattel in 
unfinished state to be delivered at a 
future time, is an executory contract. 
Pritchett v. Jones, 4 Rawle (Pa.) 260. 


54. Shealy v. Edwards, 73 Ala. 
175, 179, 49 AmR 43; Mayberry v. 
ees Mill Co., 112 Tenn. 564, 85 SW 


55. South Carolina Cotton Grow- 
ers’ Co-op. Assoc. v. Weil, 220 Ala. 
568, 126 S 687; McDonald v. Hewett, 
15 Johns (N. Y.) 849, 351, 8 AmD 241. 


“The distinction between executory 
and executed contracts [of sale] is 
well defined; the former conveys a 
chose in action, the latter a chose in 


possession.” McDonald v. Hewett, 
supra. 
[a] “The common law clearly rec- 


ognized these two forms, and applied 
to each a well-known name. Thus 
if by the terms of the agreement the 
property in the thing sold passed im- 
mediately to the buyer the contract 
was termed in the common law ‘a 
bargain and sale of goods’; but if 
the property in the goods was to re- 


‘main for the time being in the seller, 


and only to pass to the buyer at a 
future time, or on the accomplish- 
ment of certain conditions—as, for 
example, it was necessary to weigh or 
measure what was sold out of the 
bulk belonging. to the vendor—then 
the contract was called in the com- 
mon law _an ‘executory agreement.’ ” 
Mechem Sales §§ 5, 6 [quot Hardwick 
v. American Can Co., 113 Tenn. 657, 
88 SW 797, 802]. 
56. See infra § 533. 


57. Brooks v. Tyner, 38 Okl. 271, 
122) PxGsse 

58. Brooks v. Tyner, supra. 

59. Benjamin Sales [quot State v. 
Wingfield, 115 Mo. 428, 436, 22 SW 
363, 37 AmSR 406; Barrie v. United 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 6-8] _ 
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Executory and conditional contracts distin- [§ 8] H. Sale Distinguished from Other Trans- 
guished.°® An executory contract of sale is dis- | actions.*7 The elements which distinguish a sale of 


tinguished from a conditional sale in that an execu- 
tory contract is absolutely to sell at a future time, 
while a conditional contract is conditionally to sell;°%+ 
in the one ease the performance of the contract is 
suspended, and deferred to a future time; in the oth- 
er, the very existence and performance of the con- 
tract depends on a contingeney.*? 

[§ 7] G. On Memorandum.®*® The phrase “on 
memorandum,” as used in connection with a consign- 
ment or sale of goods, has no definite meaning, but 
the memorandum itself must determine its signifi- 
eance.°* As commonly used in the jewelry trade, it 
operates to constitute the transaction a “sale or re- 
turn;”°> that is, that the person receiving the article 
is either to sell it and account for the proceeds or to 
return it, the title in the meantime remaining in the 


“cc 


personal property from other agreements or trans- 
fers are: (1) That the transfer is of the property, 
that is, of the general or absolute property as dis- 
tinguished from a special property.°* (2) That it is 
for a price.*® Where these elements are present, the 
transaction will constitute a sale, although it may 
have some of the features of another form) of trans- . 
fer.7° A mere transfer of a chattel is not a sale,‘? 
nor is a mere contract to transfer a sale;’? and 
hence, where the contract or transaction involving a 
transfer of personal property is ambiguous or of a 
doubtful nature, the intention of the parties as as- 
certained by the general rules of construction,’*® from 
the contract and surrounding facts and circumstane- 
es, will control in determining whether it is a sale or 
some other form of contract or transfer,’* such as an 


seller.®§ 


R. Co., 188 Mo. A. 551, 119 SW 1020; 
Hall v. French-American Wine Co., 
149 App. Div. 609, 134 NYS 158, 160]; 
Mechem Sales §§ 5, 6 [quot Hardwick 
v. American Can Co., 113 Tenn. 657, 
88 SW 797, 802]. 


[a] “If the property by the terms 
of the agreement passed immediately 
to the buyer, the contract was deemed 
a bargain and sale.” Hatch v. Stan- 
dard Qi] Co., 100 U. S, 124,-181,-25 L. 
ed. 554. 

“Bargain and sale” 7 C. J. p 921. 


60. Conditional sale generally see 
infra XI. 


61. French v. Osmer, 67 Vt. 427, 
ye 32 A 254 [cit Story Contracts § 


62. French vy. Osmer, 
Story Contracts § 246]. 


63. “Memorandum” 40 C. J. p 631. 


64. Sanette Corp. v. Sanette Corp., 
182 Misc. 455, 230 NYS 102, 105. 


supra [cit 


65. “Sale or return” see infra § 
470. 
66. In re Schindler, 158 Fed. 458; 


Peo. v. Weber, 130 App. Div. 593, 115 


NYS 453; Ginsberg v. Martin, 122 
Misc, 468, 203 NYS 110. 
[a] Custom of jewelry trade ‘to 


deliver goods to persons in the trade 
on memorandum, and the person to 
whom the goods were delivered had 
the right to sell the goods, but was 
bound to bring back the goods deliv- 
ered or the money, in which case the 
sale would be complete.” Marsellus 
v. Simpson, 143 App. Div. 383, 128 
NYS 587, 588. 


Options generally see infra §§ 68-— 
12, 


67. Sales distinguished from: 
Abandonment see Abandonment § 2. 
Agency to sell see Bailments § 7. 
Assignment for creditors see Assign- 

ments for Benefit of Creditors § 10. 
Bailment see Bailments §§ 4-11. 
Chattel mortgage see Chattel Mort- 

gages §§ 12-21. 

Contract of hiring or lease see Bail- 

ments §§ 4-8. 

Consignment for sale see Bailments 

so7) Mactors, §. 76. 

Exchange or barter see Exchange of 

Property § 1. 

Executory contract of sale see supra 


§ 5. 
Gift see Gifts § 9. 
Order see infra § 45. 
Pledge see Pledges §§ 11, 12. 
“Conditional sale’ distinguished 
from other transactions see infra XI. 


68. See infra § 12. 

69. See infra §§ 30-35. 

70. Kerr v. Lucas, 1 Allen (Mass.) 
patos 


[a] Release by bill of sale of all 


assignment,‘°® or 


one’s right, title, and interest in per- 
sonal property for a sum agreed to 
be paid may be declared on as for a 


sale. Kerr v. Lucas, 1 Allen (Mass.) 
279, 
[b] Sale with right of repurchase. 


—Gavin v. Fraser, [1920] S. C. 674. 


71. Burdick Sale § 1 [quot Still 
v. Cannon, 13 Okl. 491, 75 P 284, 285]. 


fa] Mere taking over of property 
without any agreement with another 
competent to contract is not a_ sale. 
Lowe v. Ozmun, 3 Cal. A. 387, 86 
P 729, 732. 


“Transfer” [38 Cyc 939]. 


72. Burdick Sale § 1 [quot Still v. 
Cannon, 13 Okl. 491, 75 P 284, 285]. 


73. See infra §§ 168-174. 


74. Wallace Bank, etc., Co. v. Fair- 
field First Nat. Bank, 40 Ida. 712, 237 
P 284, 50 ALR 316; and cases infra 
this note. - 


[a] Contract for services.—A con- 
tract to furnish six newspaper arti- 
eles per week for a definite term, 
which articles from their nature are 
required to be written by the con- 
tractor, and from day to day, is not 
a “contract of sale’ of the articles, 
but one for services to be rendered. 
Associated Newspapers v. Phillips, 
294 Fed. 845. 


{b] Executory contract to hire.— 
An agreement, in consideration of the 
acceptance of a draft to allow_ the 
acceptor to hire a barge at a reduced 
rate and to forfeit the barge to the 
acceptor if the draft is not retired, 
is merely an executory contract and 
not a sale. Minge v. Barrett Bros. 
Shipping Co., 10 Ala. A. 592, 65 S 
Givale 


[c] Executory contract to sell and 
not additional security.—Where a 
person sells a flock of sheep, tak- 
ing a note payable on or before 
two years secured by a chattel 
mortgage on the flock or its in- 
erease, which, although in terms an 
absolute sale, contains a defeasance 
clause, and a month later the buyer 
agrees in writing to deliver to the 
seller all the lambs from the flock 
during the next two years at a cer- 
tain price, the amount to be credited 
on the note, the contract is not in- 
tended as additional security for pay- 
ment of the note, since it is execu- 
tory and cannot add anything to the 
security already afforded by the chat- 
tel mortgage. Longfellow v. Hoff- 
man, 57 Or) 388, 112° P 8. 


[ad] Sale and not employment.— 
An agreement by which a shipown- 
er agrees to fish in certain waters, 
and a packing company to purchase 
and take delivery of all fish caught at 
prices stipulated, and that, if the 
owner does not catch fish to the 


whether such as a contract of guar- 


\ 
amount of ten five hundred dollar 
shares, the company will pay him the 
difference between that amount and 
the amount caught, is a contract of 


| sale, and not of employment, and the 


guaranty is not enforceable on its 
resulting in higher price than permit- 
ted by the Federal Food Control Act. 
Henrikson v. Pacific Coast Packing 
Co.,/ 109 Wash. 644, 187 P 377. 


[e] Transaction held absolute sale 
in form, but the beneficial proper- 
ty not to pass until a hiring and 
purchase agreement was executed. 
Beckett v. Tower Assets Co., [1891] 
IQ: 4B63:8: ) 


[f] Transaction held mere color- 
able sale as device to enable an in- 
surance company to report that it had 
no loans secured by collateral. Peo. 
vy. Corrigan,: 195. Ni oY.) 158 v gNpeoee 


_[g]_ Lien.—Where a creditor fur- 
nished his debtor wheat to be sowed 
on the farm owned by the latter sub- 
ject to the debt, under an agreement 
to pay the expenses in harvesting and 
marketing, and that the debtor should 
furnish his’ labor, and should turn 
over to the creditor so much of the 
proceeds of the wheat as was neces- 
sary to pay the indebtedness, the 
ownership of the wheat was not 
transferred to the creditor, who had 
at best a lien. Sedgwick City Bank 
v. Pollard, 8 Kan. A. 34, 54 P 14. 


[h] License to sell and not sale.— 
Arnold _v. North American Chemical 
Co., 232 Mass. 196, 122 NE 2838, 284. 


75. See cases infra this note. 


[a] Sale and not assignment.— 
(1) Where plaintiff’s assignors agreed 
to purchase sugar from a Chinese 
firm, and thereafter agreed with de- 
fendant to transfer to defendant 
their confirmed right to purchase 
sugar, defendant agreeing in consid- 
eration of the transfer of the pur- 
chase to pay six thousand dollars on 
arrival of the goods from the Orient, 
it being stipulated that, if the seller 
fails to deliver the merchandise, 
plaintiff's assignors will not be re- 
sponsible for any loss suffered by de- 
fendant, the contract is one of sale, 
and not of assignment, and a com- 
plaint to recover the six thousand 
dollars is insufficient where it fails 
to allege damages. Christou v. Bar- 
rios, 61 Cal. A. 140, 214 B 482.5") 
Where a buyer of calves after exe- 
cution of a sales contract, but be- 
fore delivery of the calves covered 
thereby, sells the calves to a third 
party upon the understanding that 
he is to take the calves just as the 
buyer receives them, there is a sale 
rather than. an assignment of the 
contract. Littlefield v. Clayton Bros., 
(Tex. Civ. A.) 194 SW 194 [rev on 
See grounds (Commn. A.) 244 SW 


42 [55 C.J.] 


anty,7® a lease, or contract of hiring,’’ a loan,’*® an 
option,’® a receipt,®° a trust,®+ or the relation of 


debtor and ereditor.®? 
Title ‘“‘contract of sale.” 


{[b] Contract to furnish goods and 
not assignment of contract to sell. 
Where plaintiff, who had contracted 
to furnish goods to the navy depart- 
ment, by letter to defendant referred 
to a purchase of goods to supply such 
contract from defendant, which re- 
plied by letter that, after the goods 
were delivered and paid for, plain- 
tiff was to have a certain commis- 
sion, and the assignment of a certain 
sum out of, plaintiff’s contract with 
the navy department was to secure 
defendant for the purchase price, de- 
fendant undertook only to furnish 
goods for the price mentioned in the 
contract with the navy department, 
and to pay plaintiff a certain commis- 
sion thereon, and was not liable to 
plaintiff for the value of goods for 
which plaintiff had to pay on their 
return, according to contract, on the 
theory that there had been an as- 
signment of contract with the navy 
department to defendant. Explosive 
Chemical Co. v. William S. Gray, 125 
Misc. 918, 212 NYS 324 [rev 124 Misc. 
333, 207 NYS 638]. 

Assignment for creditors distin- 
guished from sale see Assignments 
for Benefit of Creditors § 10. 

Assignments generally see Assign- 
MICWUS Mo Cd DMSO. 


76. See cases infra this note. 
[a] Guaranty and not sale.—(1) 
An agreement whereby a_ person 


jointly obligates himself for the pay- 
ment for property to be delivered to 
the purchaser, who is to deliver it to 
him for certain purposes, is one of 
guaranty and not of sale. Mann v. 
Mt. 'Union Tanning, etc., Co., 267 Fed. 
448. (2) An agreement "by a landlord 
to guarantee a cropper three hun- 
dred dollars for his interest in a crop 
of cotton if he would refrain from 
selling to a third person and gather 
the crop is not a sale of the crop- 
per’s interest to the landlord. Feld- 
man v. Fox, 112 Ark. 223, 164 SW 766. 
(3) Where defendant, having a con- 
tract with a chemical company to 
manufacture extracts from logwood 
furnished by the chemical company, 
and to sell extracts manufactured 
from its own logwood through the 
chemical company, wired and wrote 
a seller of logwood to the chemical 
company that it would be jointly re- 
sponsible and jointly obligated itself 
to pay for, such logwood, this con- 
stituted a guaranty of payment, and 
not an offer to purchase the wood 
jointly, and it acquired no title, where 
the seller invoiced the logwood to the 
chemical company, and defendant 
never paid or offered to pay its share, 
and, in refusing to surrender pos- 
session, did so on the ground that 
it was being asked to pay, especially 
where, for some months after receiv- 
ing notice of the claim of plaintiffs 
under assignments from the chemical 
company, it asserted no title, and re- 
peatedly recognized plaintiffs’ title. 
Olivier v. Mt. Union Tanning, etc., 
Co., 264 Fed. 601 [rev 253 Fed. 593]. 


Guaranty Feneraly, see Guaranty 
DO Cw dD OO L. 


77. See arte voust §§ 4-8. 
78. See cases infra this note, 
[a] Sale and not loan.—(1) A 


transaction whereby a bankrupt as- 
signed book accounts to a credit com- 
pany paying eighty per cent of the 
amount of those selected by it after 
investigating the debtors’ credit rat- 
ings and balance on receipt of col- 


The fact that the instru- 
ment bears the title “Contract. of Sale” 
tant, if the body of the instrument indicates that the 


SALES 


is unimpor- 


lections made by the dealer consti- 
tutes a sale, and not a loan, so as to 
entitle the assignee to amounts col- 
lected thereon by the trustee in bank- 
ruptey. In re Eby; 39° B.) (2d)* We. 
(2) A contract to buy all acceptable 
accounts tendered and to pay there- 
for the face value thereof less speci- 
fied discounts, depending on the num- 
ber of days the accounts were to run, 
the seller to act as the buyer’s agent 
without compensation or costs, to 
collect and receive payments and to 
hold the same in trust and pay them 
over to the buyer, the seller guar- 
anteeing payment of all accounts 
purchased and within a given time 
after written request to do so, to 
repurchase at their face value all ac- 
counts in default or against insolvent 
debtors, on its face constitutes an 
agreement to sell the accounts at a 
specified discount and not an agree- 
ment for a loan of money, the seller’s 
guaranty of the accounts being sepa- 
rate from the contract of sale, the 
former being executed and the lat- 
ter executory. Chase v. National 
Trust, ete:.,:Co:;;-215 Fed. 633. 


[b] Loan.—(1) The giving of a 
note bearing interest for depreciated 
bank paper indicates that the trans- 
action is a loan, not a sale. Breed- 
ing v. Thrielkeld, 6 J. J. Marsh. oS) 
Sos) MOTs ey Ves -Caldwellay 3 
Marsh, CESVAD OOS ea za) Where, hate 
to the passage of the act of congress 
of Febr. 25, 1862, making. treasury 
notes legal tender, one person loaned 
to another seven hundred dollars in 
American gold, and the latter exe- 
cuted a note therefor payable in 
“United States gold,’ the transaction 
was a loan and not a sale of gold. 
Warnibold v. Schlicting, 16 Iowa 243. 
(3) Where an automobile dealer pur- 
chases automobiles, and borrows 
money thereon from a _ corporation 
engaged in the business of loaning 
money on automobiles, and delivers 
bills of sale and storage receipts to 
the corporation, and receives a bail- 
ment lease from the corporation, and 
the dealer remains in possession of 
the automobiles, the transaction as 
to third persons is a loan and not a 
sale. Root v. Republic Acceptance 
Corpy Lo ea Don lace AN Go, 


[ec] Goan on security and not sale. 
—Maas v. Pepper, [1905] A. GC. 102; 
Meller vy. Maas, (i) Li. J. 1B. 26. 


“Loan” 38 C. J. p 125 et seq. 
79. See cases infra this note, 


[a] Option and not sale.—(1) In 
general. American Druggists’ Syn- 
dicate v. Continental Specialty Co., 
249 Fed. 290, 161 CCA 298 (of formula 
for ointment); Boynton v. Woodbury, 
101 Mass. 346. (2) A memorandum 
noting the delivery of pictures on 
approval. Steinhauer v. Henson, 54 
Cole. 426,131 P 256.. (3) A’ contract, 
giving one party the privilege of 
buying grain to be delivered at a 
future date in return for valuable 
consideration paid to other party. 
Yontz v. McVean, 202 Mo. A. 377, 217 
SW 1000. (4) An offer to sell various 
grades of fertilizer in different quan- 
tities and at different prices provid- 
ed a certain quantity is taken, and 
an acceptance thereof being indefi- 
nite as to the grades and amount of 
each grade of fertilizer bought, is 
not enforceable against buyers but is 
a mere option to be exercised before 
they can be bound. Parks v. Griffith, 
117 Md. 494, 83 A 559. 


[§ 8 


intention of the parties was to enter into some other 
form of agreement.** 


Accord and satisfaction.** 
accord and satisfaction in that the thing given in 
accord and satisfaction is for the purpose of quieting 
a claim and not for a price.®® 


A sale differs from an 


[b] Sale and not option.—(1) In 

general. Beauregard Furniture Co. 
v. Moreau, 3 La. A. (Orleans) 322; 
People’s Tce, ete., Co. v. Field Pure 
Ice’ Co., 161 Mich. 311, 126 NW_ 413; 
Sun Printing, etc., Assoc. v. Rem- 
ington Paper; etes, Co.,, 235 Ne. Yo 338, 
139 NE 470; Uhlman v. Sullivan, 242 
Pa. 436, 89 A 550. (2) Agreement as 
to raising and purchase of _ hops. 
Wigan v. La Follett, 84 Or. 488, 165 
P 579. (3) Contract for sale of com- 
modity, giving seller option as to time 
of shipment and selection of: initial 
line of tfansportation, although 
blanks for destination, routing, and 
consignee are left unfilled. Rosen- 
bergiiv. JESES: 
NS UYnn83:S,0 13:6 NEE 26092 
tract an: which the buyers agree to 
buy a specified amount of corn of a 
certain grade, the price to be deter- 
mined according to the market, with 
a specification for a certain payment 
on delivery, and designating the time 
within which delivery is to take 
place, evidences an outright bargain 
and sale, and not an option. Fielding 
v. Williamson, 118 Kan. 411, 234 P 
1003, 118 Kan. 44, 234 P 48. 


[ce] Sale with option of selecting. 
—Storm v. Rosenthal, 156 App. Div. 
544, 141 NYS 339 


[d] Payment of interest and in- 
surance.—An absolute obligation to 
pay interest on the unpaid purchase 
price negatives the idea of a mere 


option for a future purchase, as does 


also the fact that the buyer has paid 
insurance on the goods. Collins v. 
Olivers $2.99 Sean's 2, AO Aa oa 


ones generally see infra §§ 68— 


80. See case infra this note. 


[a] Sale and not receipt.—An in- 
strument, signed by the buyer of an 
automobile which covered an order 
for a .designated car, a list of equip- 
ment included, price agreed upon, 
the time of delivery, and time and 
manner of payment, being also signed 
by the seller, is a complete contract, 
and in legal effect more than a “re- 
coin ee Hebard vy. Cutler, 91 Vt. 218, 


“Receipt” Die Gordie, Dat bor 
81. See case infra this note. 


[a] Trust and not sale.—<A bill of 
sale and an agreement by which the 
buyer agrees to apply the proceeds of 
the property over and above a cer- 
tain amount in payment of certain 
claims against the seller may be con- 
strued together, as creating a trust 
and not a sale. Ballou v. Hushing, 
A OPS Ate daa 


Trusts generally see Trusts [39 
Cyewl 

82. Bet Vv. Pacei26 GalaAe e238) 
106 SE 2 


[a] ae where plaintiff's cow 
was struck by defendant’s automobile, 
and defendant agreed to buy the cow 
for one hundred dollars, and told 
plaintiff to sell it for him, stating 
that he would pay the balance, the re- 
lationship of debtor and ‘creditor 
arose. Lovell v, Pace, 26 Ga. A. 323, 
106 SE 21. 


83. Puryhor-Meyer Grocer Co. v. 
Ce Bank, (Mo. A.) 4 SW (2d) 


84. Generally see Accord and Sat- 
isfaction, Cys; pr520) 


85. Bouvier, Ll. D: Tause Frost v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 8] 


Agency.®® 


passed between the parties, 


Erath Cattle Co., 81 Tex. 505, 17 SW 


52, 64, 26 AmSR 831; Skirvin Vv. 
oeness 43 Tex. Civ. A. ai 95 SW 696, 
86. Cross references: 


Agency contract as not within stat- 
mivig frauds see Frauds, Statute of 

Agency distinguished from vendor and 
purchaser see Vendor and Purchas- 
er {39 Cye 1177]. 

Bailments for sale, consignments, and 
agency contracts see Bailments § 7. 


87. Owensboro v. Dark ‘Tobacco 
Growers’ Assoc., 222 Ky. 164, 300 SW 
350; Avondale Mills v. Benchley, 244 
Mass. 153, 138 NE 586; Butte Floral 
Co. v. Reed, 65 Mont. 138, 211 P 325; 
ores v. Somerville, 47 Nev. 306, 220 


“Tsolated expressions in the instru- 
ment indicating whether it is one or 
the other are not necessarily control- 
ling; on the contrary the courts wiil 
ignore apparently inconsistent lan- 
guage used, and look to the real na- 
ture of the agreement between the 
parties, what its real purpose was, 
and what, from the nature of the 
transaction, must have been in the 
minds of the parties.” Owensboro v. 
Dark Tobacco Growers’ Assoc., 222 
Ky. 164, 300 SW 350, 352. 


[a] Agency to sell.—Where de- 
fendant, a commission merchant, 
wired plaintiff, a manufacturer of 
yarn, that it had succeeded in getting 
a “customer” up to eighty-three cents 
for ‘additional’ yarn, to which plain- 
tiff answered “Enter order at 83 
cents,’’ and defendant thereupon sent 
plaintiff an order for yarn, to be 
shipped to the’customer referred to, 
with an allowance for the weight of 
cones and discount for cash in ten 
days and a ‘‘commission” of five per 
cent, and billed the goods to the cus- 
tomer with the same allowance and 
discount, but with a slight extension 
of credit, and without any provision 
for commission, and sent, bought, and 
sold notes to the parties, as matter of 
law, the relation was that of princi- 
pal and agent, and not seller and buy- 
er. Avondale Mills v. Benchley, 244 
Mass. 153, 138 NE 586. 


88) Hunter )v.. Gordon, (33° Tl. “A. 
464; Charles Syer v. Lester, 116 Va. 
541, 82 SE 122. 


[a] hus whether the relation be- 
tween parties, who contract that one 
shall take orders on commission, as to 
certain goods ordered shipped to the 
broker himself, in a letter with other 
orders to ship to wholesale dealers, 
is that of seller and buyer or prin- 
cipal and broker is to be determined 
not from the letter alone, but from all 
the circumstances, Charles Syer v. 
Lester, 116 Va. 541, 82 SE 122. 


s9. U. S.+Kentenia Coal Co. v. 
Tyree, 4 F. (2d) 512; Alex Hyman v. 
Hay, 277 Fed. 898; Sloat-Darragh 
Co. v. General Coal Co., 276 Fed. 502. 


Mass.—Raymond Syndicate, Inc. v. 
American Radio, etc., Corp., 263 Mass. 
147, 160 NPE 821. 

Mich.—Noll v. Hirschfeld, 224 Mich. 
439, 195 NW 101. 

Mo.—Asbury v. Evans, (A.) 182 SW 
785. 

S. C.—-Seymour v. Perry, 118 S. C. 
265, 110 SH 389. 


The primary test as to the character 
of a contract, as to whether it constitutes a contract 
of sale or one of agency, is the intention of the par- 
ties gathered from the whole scope and effect of the 
language employed,*? and in doubtful cases the ques- 
tion must be determined upon a review of all that 
before and contempo- 
raneously with the dealings under consideration,*® 
and is generally a question of fact to be determined 
by a jury,®® except where the evidence on the issue 
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S. D.—De Bates v. Searls, 52 S. D. 
30, 216 NW 586, 52 S. D. 603, 219 NW 
559, 


Tex.—R. Piel Gin Co. v. Independ- 
ent Farmers’ Gin Co., (Civ. A.) 257 
SW 6380. 


Agency as question for court or 
Jory. generally see Agency §§ 731, 
132), 

Parties to sale as question of law 
or fact see infra § 2 


90. Mantle Lamp Co. v. Read, 160 
Ark, 355, 254 SW 685; W. T. Raw- 
leigh Medical Co. v. Holcomb, 126 Ark. 
597,.191 SW 215. 


91. Ill.—National School Furnish- 
ing Co. v. Cole, 30 Ill. A. 156. 

Iowa. —Foley v. Nimocks, 175 Iowa 
464, 157 NW 178. 


Mass —-wWhitney. v. Beckford, 
Mass. 267. 


Mich.—Hatch vy. McBrien, 83 Mich. 
159, 47 NW 214. 


Miss.—Beatty v. Martin, 42 S 130. 


N. Y.—Keswick v. Rafter, 35 App. 
Div. 508, 54 NYS 850 [aff 165 N. Y. 
653, 59 NE 1124]; Field v. Banker, 22 
N. Y. Super. 467. 


Eng.—Seymour v. Pychlau, 1 B. & 
Ald. 4, 106 Reprint 6. 


[a] TIllustration.—Where a person 
buys and takes title to stock at an- 
other’s solicitation, the latter agree- 
ing to take the stock later and pay the 
former the cost thereof with inter- 
est, the transaction is one of agency 
and nota sale. Foley v. Nimocks, 175 
Towa 464, 157 NW 178. 


92. Frankfort Broom Co. v. West- 
ern Warehouse Co., 200 Fed: 398, 118 
CCA 550; Hunter v. Gordon, 33 Ill. A. 
464; Whitney v. Beckford, 105 Mass. 
267; Hatch v. McBrien, 83 Mich. 159, 
47 NW 214. 


[a] Tllustrations.—(1) A person 
is an agent, and not a seller, where he 
buys goods on the order of another, 
charging a commission, although he 
consigns the goods to himself, attach- 
ing a draft on the principal to the bill 
of lading which he indorses in blank, 
and sends the draft and bill of lading 
through a bank for presentment to, 
and acceptance by, the _ principal. 
Whitney v. Beckford, 105 Mass. 267. 
(2) An offer by plaintiff of its contract 
for a specified number of cars of 
broomcorn, at a given price and com- 
mission, made to defendant and ac- 
cepted by defendant, is not a contract 
of sale and purchase, but only obli- 
gates defendant to go into the market 
and, if possible, buy for plaintiff 
broomcorn at a price not exceeding a 
specified sum per ton for a specified 
commission. Frankfort Broom Co. v. 
Western Warehouse Co., 200 Fed. 
398, 118 CCA 550. 

93. U. S.—Gratz v. McKee, 9 F. 
(2d) 593 [certiorari den 270 U.S. 664, 
46 SCt 472, 70 L. ed. 788]. 

Ark.—Mantle Lamp Co. v. Read, 160 
Ark, 355, 254 SW 685. 

Conn.—New Haven Wire Co. Cases, 
57 Conn. 352, 18 A 266, 5 LRA 300. 

Ga.—Central Georgia Land, ete., Co. 
v. Exchange Bank, 101 Ga. 345, 20 SE 
863. 

lowa.—Ward Commn. Co. v. Sioux 
Falls Nat. Bank, 199 Iowa 829, 202 
NW 829. 
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is clear and undisputed, in which ease it is a question 
of law for the court to decide.®° 
is apparent that it was the intention of the parties 
that the one party is employed to purchase goods 
on behalf of another, the transaction is an agency to 
buy,°®! as where one party, on the order of another, 
secures and ships goods to him on a commission ;? 
but if it is intended that he is to purchase on his own 
behalf and sell the goods to the other, the transac- 
tion constitutes a contract to sell or sale.°? 


If by such test it 


It has 


Mo.—Greenville Lumber Co. v. Na- 
tional Pressed Brick Co., 133 Mo. A. 
217, 113 SW 236. 


N. Y¥.—Yaeger v. Mechanics, etce., 
SS Bank, 122 Misc. 392, 204 NYS 


Oh.—Black v. Webb, 20 Oh. 304, 55 
AmD 456. 


Or.—Simonds v. Wrightman, 36 Or. 
120, 58 P 1100. 


Ss. Sag ORE oe v. Shannon, 26 S. 
CG. bs. 164, 

[a] Tllustrations.—(1) Where de- 
fendant proposed to sell plaintiffs an 
unlimited quantity of machine bolts 
which he was to get under a contract 
which he had with nonresident manu- 
facturers, and plaintiffs replied, ac- 
cepting the offer, and requesting that 
defendant place the order with the 
factory and advise plaintiffs how soon 
they could look for shipment, defend- 
ant was a seller of the bolts and not 
plaintiffs agent to buy or purchase 
the same. Kelley vi. Sibley, 137 Fed. 
586, 69 CCA 674. (2) Where a letter 
of proposal written by plaintiff's man- 
ager and upon which an order of goods 
for defendant was based clearly states 
that defendant is to become the pur- 
chaser of the goods, it creates the re- 
lation of seller and buyer. Mantle 
Lamp Co. v. Read, 160 Ark. 355, 254 
SW 685. (3) Where a bank agreed 
for a definite sum paid to it to pur- 
chase twenty-eight thousand marks 
imperial German war loan bonds, and 
to deposit them to plaintiff's account 
in a bank in Germany, the bank was 
not merely acting as agent for plain- 
tiff, so that transmission to Germany. 
of the twenty-eight thousand marks 
constituted performance, but’ the 
transaction was a sale of the bonds to 
plaintiff, and the money received by 
the bank was its money, and it was 
liable for breach of contract in failing 
to purchase the bonds. Yaeger v. 
Mechanics, etc., Nat. Bank, 122 Misc. 
392, 204 NYS 38. (4) A party con- 
tracting with defendants to furnish 
the latter with mussel shells for a 
stated consideration per ton is not 
defendants’ agent in taking shells 
from plaintiff's land; and the fact 
that the more shells shipped by him, 
the more money he will earn for 
himself has no bearing on whether 
such party’s notice and knowledge 
were chargeable to defendants. 
Gratz v. McKee, 9 F. (2d) 593 [cer- 
tiorari den 270 U. S. 664, 46 SCt 472, 
70 L. ed. 788]. 


[b] Agent advancing money for 
purchase.— Where a commercial cor- 
respondent, set in motion by a princi- 

pal for whom he acts, advances his. 
own money or credit for the purchase 
of property, and takes the bill of lad- 
ing in his own name, looking to the 
property as the means of reimburse- 
ment until the original principal shall 
pay the price, he becomes the owner, 
and his relation to the original mover 
in the transaction is that of an owner 
under a contract to sell and deliver 
when the price is paid. New Haven 
Wire Co. Cases, 57 Conn. 352,18 A 
cee, 5 LRA 300; Moors v. Kidder, 106 

N. Y. 3212 NE 818; Farmers’, ete., 
Nat. Bank. v. Logan, T4 N.Y. 568. 


[ec] Independent dealer.—(1) One 
whose business it was to receive or- 
ders for cotton, and fill them when he 
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been held that, where the agent contracts to purchase 
the goods in his own name and on his own credit, he 
is an agent in procuring the specified goods, and a 
seller in subsequently transferring and delivering 
them to the prineipal.®* 


Contract for work, labor, and material. . The ques- 
tion whether a contract is one for the sale of goods 
or is merely a contract for work, labor, and materials 
most frequently arises in determining whether a giv- 
en contract is one “for the sale of goods” within the 
statute of frauds,®°® and, in that connection, is a 
question on which there is much conflict in the de- 
cisions.°® The determination of this question, how- 
ever, may also become important in determining the 
rights, remedies, and liabilities of the parties under 
a given contract, independently of any question of 
the application of the statute of frauds;?* and, in 
such cases, the rules for determining the question 
under the statute®® generally apply in determining 
whether in a particular case the contract. is one of 
sale,®® or is a contract for work, labor, and materi- 
als.1. For example, the distinction has been made 
that, if the property is not such as the seller usual- 
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ly has on hand for sale and in existence at the time 
of the sale, but is made specially for the buyer and 
upon his special order, the contract is one for work 
and labor, and not of sale;? but that if the property 
ordered is exactly such as the seller makes and 
keeps on hand for sale to anyone, and no change or 
modification of it is made at the buyer’s request, it 
is a contract of sale, even though it may be entirely 
made after, and in consequence of, the buyer’s order 
forit.2 It has also been held that if the property 
is in existence at the time of the contract for its 
transfer, it is a sale although the seller is to do work 
thereon to adapt it to a particular use for the buy- 
er.* The fact that a contractor in repairing machin- 
ery adds materials of his own does not cause such 
new materials to pass by sale on redelivery of the 
machinery to the owner, but the contract is one for 
work, labor, and materials. A contract to furnish 
a movable thing and affix it to the freehold is not a 
contract for the sale of goods, but one to furnish 
materials and affix them to the freehold by work and 
labor,® and, until the materials are affixed, title to the 


thought he could purchase at a price 
that would yield him a profit, was an 
independent dealer, and not the agent 
of his customers. Central Georgia 
Land, etc., Co. v. Exchange Bank, 101 
Ga. 345, 20 SE 863. (2) So also one 
is an independent dealer, and not an 
agent, who purchases hops of the 
growers and ships them to another, 
drawing. sight drafts therefor on the 
latter, and stating that his “offers 
and your orders are good for 24 hours, 


unless otherwise stipulated.” Sim- 
onds v. Wrightman, 36 Or. 120, 58 P 
1100. 

94. Columbus Constr. Co. v. Crane 


Coro muted-165),09) CCA L246: 
v. Livingston, L. R. 5 H. L. 39 


95. Garvin Mach. Co. v. Hutchin- 
son, 1 App. Div. 380, 37 NYS 394. 


96. See Frauds, Statute of, § 243. 

97. Wyllie v. Palmer, E37 INe Mian 2a es 
33 NE 381, 19 LRA 285. And see cases 
infra this ‘note; and notes 99-9. 


fa] For example (1) if a contract 
for the erection of a building is a con- 
tract for the sale of a chattel, the 
seller must notify the purchaser of 
the completion of the building and 
tender it to him before suing for the 
contract price; but if the contract is 
one for work and labor, no such no- 
tice and tender is necessary. Ross v. 
Doyle, 4 Man. 434. (2) If the con- 
tract is one of sale, the property in 
the thing sold remains in the seller 
until it is accepted and paid for by the 
buyer; but if the contract is for work, 
labor, and materials, the property in 
the thing produced is in the buyer as 
soon as completed. Ross v. Doyle, 
supra. 


[b] Estoppel.—Although the cir- 
cumstances might tend to show that 
the contract was for work and labor, 
yet if the seller, without the buyer’s 
sanction, tears down and carries away 
a building erected under the contract, 
he cannot be heard to say that it was 
not a sale of a chattel, the property in 
which had not passed to the buyer. 
Ross v. Doyle. 4 Man. 434. 


98. See Frauds, Statute of § 243. 
99. See cases infra this note, 


[a] Sale and not contract of hire. 
—A contract by the owner of a build- 
ing, after it is destroyed by fire, ac- 
cepting an offer for all material, to 
be removed by the offerer, is a sale, 
and not a contract of hire for demol- 
ishing the building. Marshall _ v. 
Louisiana State Rice Milling Co., 144 


Ireland 
5. 


La, 828, 81 S 331. 


[b] Fireworks.—A contract by a 
dealer to furnish a certain quantity 
of fireworks for a display, given un- 
der full charge of the purchaser, is a 
contract for the sale and delivery of 
goods, and not a contract for services 
and materials, although the dealer 
furnishes a man to assist in discharg- 
ing them. Wyllie v. Palmer, 1387 N. 
Y. 248, 33 NE 381, 19 LRA 285. Lia- 
bility of seller of explosives general- 
ly see Explosives §§ 12-16. 

[ec] Contract as to logs held one of 
sale, including deals and boards into 
which part of them had been manu- 


factured. King -v. Dupuis, 28 Can. 
Dy Owes. 
[d] Contract of sale oo not of 


employment.—Henrikson vy. Pacific 
Coast Packing. Co., 109 Wash. 644, 187 
PeSliamealios 


1. See cases infra this note. 


[a] Contracts for work, labor, and 
materials.—(1) An agreement for the 
building of a specific article in ac- 
cordance with the terms of the agree- 
ment is a contract for labor and ma- 
terials and not a sale of the article to 
be built. M. K. Smith Corp. v. Ellis, 
257 Mass. 269, 153 NE 548. (2) A 
contract whereby plaintiff is to manu- 
facture certain tools for defendant, 
which are not to be delivered, but are 
to be used in connection with ma- 
chinery on plaintiff’s premises for the 
purpose of producing and performing 
certain operations on parts of an ap- 
pliance invented and owned by defend- 
ant, and whereby plaintiff is to punch 
and assemble other parts sup- 
plied by defendant, such contract is 
one for labor and materials, and not 
a contract of sale. Garvin Mach. Co. 
v. Hutchinson, 1 App. Div. 380, 37 NYS 
394. (3) A contract to furnish ties 
and other material, and to contract 
and complete a definite line of single- 
track railroad, for a given compensa- 
tion, payable in installments as the 
work progresses, upon monthly esti- 
mates of the amount of work done and 
material furnished, is a contract for 
work and material, and not a sale. 
Chandler v. De Graff, 22 Minn. 471. 


[b] Construction agreement.—A. 
contract to furnish and erect a heat- 
ing system is a construction agree- 
ment and not a contract of sale, where 
the transfer of the property in the 
material furnished is merely inciden- 
tal to the construction of the heat- 
ing system. York Heating, etc., Co. 


v. Flannery, 87 Pa. Super. 19. 


[¢] Contract for right to use cer- 
tain patents and inventions is not one 
for work to be done, or for the sale 
or delivery of personal property. 
Dwight, ete, Co. v. American Ore 
Reclamation Co., 263 Fed. 315, 318. 


2. Inchausti v. Cromwell, 20 Phil- 
ippine 345; Central Lith., etce., Co. v. 
Moore, 75 Wis. 170, 43 NW 1124, 17 
AmSR 186, 6 LRA 788. 


[a] Thus a contract for the manu- 
facture of engravings and lithographs 
for theatrical -purposes, and suited to 
the special use only of the party for 
whom they are manufactured, is not 
governed by the law of sales, as it 
is a contract for ‘‘work and labor.” 
Central Lith., etc., Co. v. Moore, 75 
Wits. 170, 43 NW 1124, 17 AmSR 186, 
6 LRA 788. 


3. Inchausti v. Cromwell, 20 Phil- 
ippine 345. - 
[a] Test.—‘The distinction  be- 


tween a contract of sale and one for 
work, labor, and materials is tested 
by the inquiry whether the thing 
transferred iS one not in existence 
and which never would have existed 
but for the order of the party desiring 
to acquire it, or a thing which would 
have existed and been the subject of 
sale to some other person, even if the 
order had not been given. Inchausti 
v. Cromwell, 20 Philippine 345, 350. 


4. Binder v. Robinson, 61 Mise, 278, 
113 NYS 766. 

5. Sterling Engine Works vy. 
Deer Lumber Co., 30 Man. 345. 

6. Walstrom v. Oliver-Watts 
Constr. Co.,, 161, Ala. 608, 50° S 465 
Steiger Terra Cotta, ete., Works v. 
Sonoma, 9 Cal. A. 698, 100 P 714; Al- 
saa Walker, 21 Man. 770, 15 WestLR 


[a] Contract to supply and erect 
certain machinery in operating or- 
der on the contractee’s premises and 
on foundations supplied by him is not 
a sale, but a contract for work and 
materials. Allis v.’ Walker, 21 Man. 
770, 15 WestLR 357. 


[b] Builder’s contract.—(1) A con- 
tract to make and deliver concrete. 
blocks at so much _a block for the 
walls of a house, and to lay the blocks 
at so much a square foot, is a build- 
er’s contract, and not one of sale, and 
the law governing sales of chattels 
does not apply. Walstrom vy. Oliver- 
Watts Constr. Co., 161 Ala. 608, 50 S 
46. (2) Building ‘contracts generally 
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materials does not pass;7 and in some jurisdictions 
such a contract is expressly authorized by statute.§ 
A contract for the printing and weekly delivery of 
theater programs is one for the manufacture and 
delivery of articles sold rather than an entire con- ; 


‘tract for personal services.® 
Service of food in restaurant.!° 


It has been held 
that, where a customer enters a restaurant and re- 
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order, the transaction is a purchase and sale of 
But on the other hand it has been held that 
such service does not constitute a sale, either at com- 
mon law!” or under the uniform sales acts,1? on the 
ground that service is the predominant element of 


such a transaction and the transfer of title to the 


of.14 


celves, eats, and pays for food delivered to him on his 


food consumed merely an incidental feature there- 


II. STATUTORY PROVISIONS, AND REGULATIONS?!5 


[§ 9] A. In General. 


In many jurisdictions sales 
of, and contracts to sell, personal property, or cer- 
tain kinds of personal property, are expressly reg- 
ulated by statute,’® with the result that except as 
to contracts which were entered into prior to the 


[By Henry H. Sxyixzs]| 


passage of the statute,1? the general rules governing 


see Building and Construction Con- 
tracts, 9 C. J: p-688. 


[ec] In Missouri it has been held 
that, where a contract by a dealer to 
furnish an engine to the lessee of a 
building and to set it in the building 
refers to the engine as merchandise, 
and the engine is to be thus set un- 
der the superintendence of the deal- 
er, and, when set, is not to become a 
permanent part of the building but 
merely a trade fixture, the contract is 
one of sale and not one for work and 
labor on the building. Fairbanks v. 
Richardson Drug Co., 42 Mo. A. 262. 


7. Steiger Terra Cotta, ete., Works 
v. Sonoma, 9. Cal. A. 698, 100 P 714. 

8. See statutory provisions. 

fa] In Louisiana (1) “a person, 
who undertakes to make a work may 
agree, either to furnish his work and 
industry alone, or to furnish also the 
materials necessary for such a work.” 
Civ. Code art. 2757. (2) Under this 
statute a contract to enlarge a smoke- 
stack and furnish material therefor 
does not constitute a -sale of the 
smokestack or materials, but is an un- 
dertaking by job. St. Mary Iron 
Works v. Community Mfg. Enterprise, 
_9 La. A. 743, 119 S 564. 


OoaeNw ne Lae CALLICO— Vn Jie Duval 
Printing Co., 219 Ala. 65, Vea S 59. 


10. Cross references: 

Implied warranty of quality of food 
sold see infra VIII. 

Liability for serving unwholesome 
food see Food § 95. 

Sale by service as part of meal of: 
Fish § 45 note 22[a]. 
Game § 12 note 14[a]. 
Intoxicating Liquors § 210. 
Oleomargarine see Food § 24 note 

9[a](3), § 33 note 80[a]. 


11. Friend v. Childs Dining Hall 
Co., 231 Mass. 65, 120 NE 407, 5 ALR 
1100; Com. v. Warren, 160 Mass. 533, 
36 NE 308; Temple v. Keeler, 238 N. 
Y. 344, 144 NE 635, 35 ALR 920; Bar- 
rington v. Hotel Astor, 184 App. Div. 
317, 171 NYS 840, 841; "Com. v. Miller, 
131 Pa. 118, 123, 18 A 938, 6 LRA 633. 

“There is strong ground for hold- 
ing that the contract made between 
one who keeps a restaurant and one 
who resorts there for food to be served 
and eaten on the premises is a sale 
of food.” Friend v. Childs Dining 
Hall Co., 231 Mass. 65, 120 NE 407, 5 
ALR 1100. 

[a] As sale within English prof- 
iteering Act of 1919.—(1) Rex v. 
Birmingham Profiteering Co., 89 L. 
J. K. 57. (2) “Profiteering’”’ defined 
see 50 C. J. p 649. 

[a] In Washington the furnishing 
of decomposed and contaminated meat 
by an employer with the meals served 
to its employees at its boarding house, 


for which a charge was made by de- 
ducting the board from the employees’ 
wages, was held a sale within a stat- 
ute forbidding the sale of adulterated 
or misbranded food or drugs. State 
v. Grays Harbor Commercial Co., 124 
Wash. 227), 214. P 13,215. 


12. Merrill v. Hodson, 88 Conn. 
314, 91 A 533, LRA1915B 481, AnnCas 
1916D 917; Nisky v. Childs Co., 103 N. 
J. L. 464, 185 A 805, 50 ALR 227, 


13. Merrill v. Hodson, 88 Conn. 314, 
912A 533, LURA1915B. 481, AnnCas 
1916D 917: Kenney v. Wong Len, 81 


N. H. 427, 128 A 343, 348; Nisky v. 
Childs Co., 103 N. J. c. 464, 135 A 805, 
leita 227 (4 Comp. St. [1910] p 


14. Merrill v. Hodson, 88 Conn. 
314, 911 A 538; 534, LRAI91I5B. 481, 
AnnCas1916D 917; Kenney v. Wong 
Len, 81 N. H. 427, 128-A 343, 348. 


“The business of innkeepers and 
restaurant Keepers is regarded as 
service only, and not of selling what 
is furnished. Such things as food to 
eat, water to wash with, and the like 
are ancillary to the main feature of 
service.” Kenney v. Wong Len, su- 
pra. 

“A customer at an eating place 
seeks not to make a. purchase but to 
be served with food to such reason= 
able extent as his present needs re- 
quire. With:the service go a place, 
more or less attractive, in which to 
eat it, a table, dishes, linen, silver, 
waiters, and sometimes music as an 
accompaniment, all tending to render 
more agreeable and palatable that 
which he eats. The food he obtains 
is then and there consumed; he does 
not eat the portion he can comforta- 
bly devour and place the remainder in 
his pockets or other receptacle, to be 
stored away for future needs.” Nisky 
v. Childs Co., 103 N. J. L. 464, 185 A 
805, 806, 50 ALR 227. 


[a] General property not trans- 
ferred.—'‘The essence of it is not an 
agreement for the transfer of the 
general property of the food or drink 
placed at the command of the cus- 
tomer for the satisfaction of his de- 
sires, or actually appropriated by him 
in the process of appeasing his ap- 
petite or thirst. The customer does 
not become the owner of the food set 
before him, or of that portion which 
is carved for his use, or of that which 
finds a place upon his plate or in side 
dishes set about it. No designated 
portion becomes his. He is _ privi- 
leged to eat and that is all. The un- 
eaten food is not his. He cannot do 
what he pleases with it. That which 
is set before him or placed at his 
command is provided to enable him 
to satisfy his immediate wants, and 
for no other purpose. He may satis- 


sales of and contracts to sell personal property1® will 
not apply, at least where, or to the extent that, such 
general rules have been abrogated by the provisions 
or requirements of the particular statute,’® or reg- 
ulations authorized thereby.?° 


fy those wants; but there he must 
stop. He may not turn over uncon- 
sumed portions to others at his pleas- 
ure, or carry away such portions. The 
true essence of the transaction is 
Service in the satisfaction of a hu- 
man need or desire—ministry to a 
bodily want. ‘A necessary incident of 
this service or ministry is the con- 
sumption of the food required. This 
consumption involves destruction, and 
nothing remains of what is consumed 


‘to which the right of property can 


be said to attach. Before consump- 
tion title does not pass; after con- 
sumption there remains nothing to 
become the subject of title. What the 
customer pays for is a right to sat- 
isfy his appetite by the process of 
destruction. What he thus pays for 
includes more than the price of the 
food as such. It includes all-that en- 
ters into the conception of service, 
and with it no small factor of direet 
personal service. It does not con- 
template the transfer of the general 
property in the food supplied as a 
factor in the service rendered.” Mer- 
rill v. Hodson, 88 Conn. 314, 317, 91 
A 538, LRA1915B 481, AnnCas1916D 
Sis 


15. Violations of, as _ rendering 
contract illegal see infra §§ 152-154. 


16. See Statutory provisions. 


Statute of frauds see Frauids, Stat- 
ute of §§ 234-303. 


Statute regulating sales of agri- 
cultural implements see infra § 11. 


Uniform Sales Act see infra § 10. 
War regulations see'infra § 11. 
17. Consolidation Coal Co. v. Twin 


State Gas, etc., Co., 82 N. H. 91, 129 
A 876. 


18. See infra §§ 12-150. 


19. Wightman v. King, 
89, 250 P 772. 


[a] Thus rules appertaining to 
sales of personal property generally 
do not apply to sales of range stock 
under a statute which requires the 
delivery of the stock to be accom- 
panied by written acknowledgments 
giving the number, kind, marks, and 
brands of each animal AG ee de- 
livered. Wightman v. 31 
Ariz. 89, 250 P 772 (Civ. Guin. i913] 
pars 3755— 3762). 


20. Hayes Grain Co. v. Rea-Pat- 
terson Milling Co., 145 Ark. 65, 223 
Sw 390. : 


[a] Grading of corn under federal 
regulation.—Parties to a contract for 
the sale of corn in interstate com- 
merce can, under the act of congress 
authorizing regulations governing the 
sale of grains in interstate commerce, 
add to the federal grade of the grain 
sold additional requirements that the 


31 Ariz. 
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[§ 10] B. Uniform Sales Act.?2_ In most juris- 
dictions the law of sales and contracts to sell is now 
embodied in a series of statutory provisions, called 
the Uniform Sales Act,?? which preseribes rules gov- 
erning any case coming within its provisions.?* 
This act was adopted and recommended by the na- 
tional conference of commissioners on uniform state 
laws, and has been adopted and enacted as law, ei- 
ther as a whole or with some modifications, by the 
legislatures of most of the states and territories of 
the United States,?* and in some of these jurisdic- 
tions amendments have been enacted since the date 
of adoption.?° This act has been said to be taken 
with some modifications from the English, Sale of 
Goods Act?® which was enacted in 1893.77 


Purpose and effect. The purpose of the act is to 
provide uniformity in the law of sales throughout 
the different states,?5 and every law passed in fur- 
therance of that object should be enforced and recog- 
nized independently, to the exclusion of inconsistent 
decisions and doctrines previously declared.?® The 
act was not intended as a substitute in its entirety 
for the law merchant,°° or the rules of damage ap- 
plicable under the common law in civil actions,?? 
except where its provisions clearly conflict there- 
with,*? especially in view of that section of the act? 
which provides that in any case not covered by the 
act the rules of law and equity, including the law 
merchant, shall continue to apply.** It does not ap- 


corn should be choice and kiln-dried, 
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ing, while containing exceptions and 34, 


[§§ 10-11 


ply to a transaction under a contract of sale, which 
occurred prior to the passage of the act;*° nor has 
it any application to a contract for advertising space 
in a newspaper.?° 


Construction of act. 
statutory construction,*’ as well as under the express 
provisions of the Uniform Sales Act itself,?® the act 
should be construed, in any one state, in accordance 
with the construction placed thereon by the courts of 
other states in which the act is in force;?® and it has 
also been held that, where a provision from the Eng- 
lish Sale of Goods Act has been adopted in the local 
statute, the English decisions thereon should be fol- 
lowed,*® or at least are entitled to consideration.*? 
If conflicting interpretations of the statute are rea- 
sonably possible, that which keeps it in accord with 
mercantile practice should be preferred.t? The act 
being in contravention of the common law, under 
well-settled rules,4? must be strictly construed 
against those seeking relief under it.4* The extent 
to which this act is declaratory of the common law, 
or is inconsistent with or modifies the previous law 
of sales with respect to particular questions, will 
be considered hereafter in treating such questions.*° 


[§ 11] C. Other Statutes and Regulations. Sale 
of agricultural implements. A statutory provision 
requiring a sale of agricultural implements by a per- 
son or company offering such implements for sale 
to be made in a specified form*® applies only to sales 


Wood v. American Grocery 


Under well-settled rules of . 


and the seller cannot recover on ten- 
der of corn which did not meet those 
requirements. Hayes Grain Co. v. 
Rea-Patterson Milling Co., 145 Ark. 
65, 223 SW 390. 


Sale and traffic in goods as sub- 
ject to commerce regulations in gen- 
eral see Commerce §§ 25-32. 


21. Uniform Conditional Sales Act 
see infra XI. 
22. See Uniform Sales Act § 79. 


23. International Milling Co. vv. 
North Platte Flour Mills, (Nebr.) 229 
NW 22. 


24, States and territories adopt- 
ing act, and date thereof: Alaska 
(Jan. 2, 1914); Arizona (April 1, 
1907); Connecticut (July 17, 1907); 
Hawaii (May 1, 1929); Idaho (Jan. 1, 
1920); Illinois’ (June 29, 1915); In- 
diana (July 1, 1929); Iowa (April 25, 
LOLS) 's Kentucky (March 24, 1928); 
Maine (April 4, 1923); Maryland 
(June 1, 1910); Massachusetts (Jan. 
1, 1909); Michigan (April 22, 1913); 
Minnesota (June 1, 1917); Nebraska 
(April - 25, 1921); "Nevada (April 1, 
1915); New Hampshire (May 4, 
1923); New Jersey (May 7, 1907): 
New York (Sept. 1, 1911); North Da- 
kota (March 10, 1917); Ohio (Jan. 1, 
1909); Oregon (Febr. 22, 
Pennsylvania (Jan. 1, 1916); 
Island (July 1, 1908); South Dakota 
(March 3, 1921); Tennessee (July 1, 
1919); Utah (June 15, 1917); Ver- 
mont (April 1, 192 ye Washington 
(Jan. 14, 1926); Wisconsin (Jan. 1, 
1912); Wyoming (Febr. 20, 1917). 


25. See statutory provisions. 


26. International Milling Co. v. 
North Platte Flour’ Mills, Ine. 
eve 229 NW 22, 23; Rosenberg 

F. S. Buffum Co., 199 App. Div. 
482, 191 NYS 788, 79 


“It may be said a the original 
source of this legislation is the ‘Sale 
of Goods Act’ which was duly adopt- 
ed by the Parliament of Great Brit- 
ain in the year 1893. The provisions 
of this act, it may be noted in pass- 


variations, are substantially similar 
to our present statute on that sub- 
ject. Asa result of this British leg- 
islation a movement in the United 
States toward uniformity of laws re- 
lating to commerce, which was na- 
tional in its scope, resulted in the 
adoption of Uniform Sales Acts.” 
International Milling Co. v. North 
Platte Flour Mills, Inc., supra. 


27. St. 56-57 Vict. c 71. 


28. Rinaldi v. Mohican Co., 225 N. 
Y. 70, 72,- 121° NB! 471s Dolan’ Mer- 
eantile Co. v. Marcus, 276 Pa. 404, 
406, 120 A 396. And see cases infra 
this note. 


“It was passed in response to a gen- 
eral desire for substantial uniformity 
in the legislation of the different 
states on all branches of commercial 
law. It is of high importance that 
everyone should know his rights and 
his obligations at all times and all 
places in connection with every 
transaction in which he engages.’ 
Sheffield-King Milling Co. vy. Domes- 
tic Science Baking Co., 95 Oh. St. 
180, 186, 115 NE 1014, [quot Inter- 
national Milling Co. v. North Platte 
Flour Mills, Ine., (Nebr.) 229 NW 
22, 24]. 

29. Sherrer-Gillett Co. v. 
818 Ill: 4382, 149 NE 225; 
tional Milling Co. v. North Platte 
Flour Mills, Ine., (Nebr.) 229 NW 
22; Sheffield-King Milling Co, v, Do- 
mestic Science Baking Co., 95 Oh. St. 
180, 115 NE 1014. See Commercial 
Nat. Bank v. Canal-Louisiana Bank, 
etal, ‘Co. 239 Us S. 520.) 529; 36 Set 
194, 60 L. ed. 417 (to same effect as 
to Oricms ri Warehouse Receipts 
Ach). 


30. Wood vy. American Grocery 
Co., 96: N.. J... 218, 114 ATb6: 

31. Wood v. American Grocery 
Co., supra. 

32. Wood v. 
Co., supra. 

33. Uniform Sales Act § 73. 


Long, 
Interna- 


American Grocery 


Co., supra. 


35. Consolidation Coal Co. v. Twin 
Beoee Gas, ete., Co., 82 N. H.° 91, 129 


36. Prankers Vie ARS eel Que beets 


Super. 3 


37. See Statutes [86 Cyc 1144 et 
seq]. 


38. Section 74 provides that ‘‘This 
act shall be so interpreted and con- 
strued, as to effectuate its general 
purpose to make uniform the laws 
of those states which enact it.” 


39. International Milling Co. v. 
North Platte Flour Mills, (Nebr. ) 229 
NW 22; Hutchinson v. Renner, 28 
Oh. A. 22) 162 NE 451, 453; Stewart 
Vv. Hanson, 62 Utah 281, 218 P 959, 44 
ALR 340; Forgan v. Smedal, (Wis.) 
234 NW 896. 


40. Sampson v. Frank F. Pels Co., 
199 App. Div. 854, 192 NYS 538, 540; 
coy sane Cherry, 47’ R. I. 125, 131 A 


41. Ward v. Great Atlantic, etc., 
Co., 231 Mass. 90, 120 NE 225, 227, 
5 ALR 242 (where the court said: 
“Decisions of this character, in view 
of the fact that the English Sale of 
Goods Act was enacted before our 
own and of the close similarity of 
the pertinent section of each act, are 
entitled to consideration’). 


42. Glass v. Misroch, 289 N. Y. 
475, 147 NE 71 


43. See Statutes [86 Cye 1173]. 


44. Dayton Scale Co. v. General 
Market House Co., 248 Ill. A. 279 
[rev on other grounds 335 Ill. 342, 167 
NE 100]. 


45. See passim infra §§ 12-150. 


As not prohibiting or avoiding any 
bebe ae term in contract see infra § 


Me tag reasonable price see infra § 


46. See Sask. eet Implement 
Act “(1917 2a Sess.) c 56. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 11] 


by dealers,*? and does not apply to an isolated sale 
on his own behalf by an owner of such an imple- 
ment,*® even though he is an agent for companies 
dealing in and selling agricultural implements.*® 
The failure of an agreement for sale of such an im- 
plement to comply with the statutory form does not 
render it illegal, but merely invalid,®® and conse- 
quently an oral agreement which has been completely 
executed will not be rescinded merely for want of 
compliance with the statute.®4 


War regulations.°? A contract for the purchase 
and sale of food, fuel, and other articles called neces- 
saries during the period of a war is subject to emer- 
gency regulations issued under the authority of an 
act of congress,°* such as under the act of congress 
known as the Lever Act,°* except to the extent. that 
the statute is not applicable to the particular sale 
in question®® or that the statute has been held to 
be void.®® An order or regulation by the president 
or an authorized department of the government, un- 
der such a statute, fixing the prices of certain neces- 


47. Robinson v. Burgeson, 11 Sask. 
L. 229, [1918] 2 WestWkly 879. 
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dent to make regulations to carry out 
the provisions of the act, 
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saries, is equivalent to a statutory enactment®’ and 
must be construed with reference to the subject 
matter and obvious purpose of the regulation®® and 
its scope and effect limited accordingly.°® Such a 
statutory provision and the regulations thereunder 
are not retroactive®® and do not render invalid a 
contract of sale made before the passage of the stat- 
ute or issuance of the order of regulation,®! unless 
a contrary intent is clearly expressed in the statute 
or regulating order;®? or at least an order or regula- 
tion fixing the prices of certain necessaries is pre- 
sumed not to apply to contracts existing at the time 
the order or regulation takes effect,®? especially 
where a provision of the statute relating to price fix- 
ing of other particular commodities expressly excepts 
existing contracts.°* A seller is bound to comply 
with the ruling of an agency appointed to carry out 
the provisions of the statute regardless of the cor- 


rectness of such ruling®® until it is set aside or mod- 
ified.®° 


smithing purposes only, authorizes 


did not] the recovery of the market price for 


55 DomLR 714, 


48. Boyce v. Jolly, 14 Sask. L. 16, 
[1921] 1 West Wkly 


[a] Farmer making isolated sale 
of a secondhand engine is not within 
the statute. Robinson v. Burgeson, 
11 Sask. L. 229, [1918] 2 West Wkly 
879. See J. I. Case Threshing Mach. 
Co. v. Welsh, (B. C.) [1918] 3 West 
Wkly 57 (where the court, although 
not deciding, indicated that in its 
opinion the legislature could not have 
had a contrary intention). 


49. Boyce v. Jolly, 14 Sask. L. 16, 
eF DomLR 714, [1921] 1 WestWkly 

50. Haubrich v. Keefner, 14 Sask. 
L. 182, [1921] 1 WestWkly 929 [aff 
15 Sask. L. 271, 65 DomLR 50, [1922] 
1 WestWkly 1079]; George White & 
Sons Co., Ltd. v. Jashansky, 10 Sask. 
L. 81, 34 DomLR 271, [1917] 2 West 


Wkly 173; Frost v. La Compagnie 
des Jardin, (Sask.) [1919] 2 West 
Wkly 457 


[a] “Illegality” and “invalidity” 
distinguished.—George White & Sons 
Co. v. Jashansky, 10 Sask. L. 81, 34 
DomLR 271, [1917] 2 WestWkly 173. 


[b] Contract for sale of “large 


implement,” (1) which omits to state 


the purposes for which the imple- 
ment is to be used is invalid under 
the statute (Davenport v. Minneapo- 
lis Threshing Mach. Co., 13 Sask. L. 
398, [1920] 3 WestWkly 153), (2) 
and such omission cannot be recti- 
fied by the court (Davenport v. Minn- 
eapolis Threshing Mach. Co., supra). 

51. Haubrich v. Keefner, 14 Sask. 
L. 182 [1921] 1 WestWkly 929 [aff 
15 Sask. L. 271, 65 DomLR 50, [1922] 
1 WestWkly 1079]. 

52. Illegality of contracts of sale 
under see infra § 154. 

War regulations in general see War 
[40 Cye 296]. 

53. Evansville Brewing Assoc, v. 
Winona Malting Co., 221 Ill. A. 98. 

54. Act Aug. 10, 1917. 


{a] Construction of act.—The 
Lever Act § 1, authorizing the presi- 


thereby authorize him to fix reason- 
able prices for all necessaries, which 
alone could be charged under section 
4 of the act especially in view of the 
provisions of section 25, authorizing 
the fixing of the price for coal and 
coke in accordance with the princi- 
ples therein established. Standard 
Chemicals, -ete., Corp. v. Waugh 
Chemical Corp., 231 N. Y. 51,131 NE 
566, 14 ALR 1054. 


55. See infra this note. 


[a] Statute not applicable.—The 
Lever Act (Act Aug. 10, 1917) re- 
lated only to licenses to import, man- 
ufacture, or distribute necessaries, 
and section 25 was limited to the 
production and sale of coal and coke, 
and neither had any application to 
a contract for the sale of sugar. 
Handley-Mack Co. v. Godchaux Su- 
gar Co., 2 F. (2d) 435. 

56. See infra this note. 

[a] Provision held invalid.—The 
provision of the Lever Act (Act Aug. 
10, 1917 § 4), making it unlawful for 
any person to make any unjust or 
unreasonable rate or charge in 
handling or dealing in or with any 
necessaries was held void as forbid- 
ding and penalizing the exaction of 
an excessive price upon the sale of 
a commodity while providing no as- 
certainable standard of guilt, and 
was therefore ineffective to render 
invalid a contract for the sale of a 
necessary. Handley-Mack Co. 
Godchaux Sugar Co., 2 F. (2d) 435; 
Standard Chemicals, ete., Corp. v. 
Waugh Chemical Corp., 231 N. Y. 51, 
131 NE 566, 14 ALR 1054. 


57. Hughes v. Du Pont de Ne- 
mours, 37 F. (2d) 725; McFadden v. 
Lineweaver, 297 Pa. 278, 146 A 901. 


Statutes generally see Statutes [36 
Gye 929]. 

58. Hughes v. Du Pont de Ne- 
mours, 387 F. (2d) 725; McFadden v. 
Lineweaver, 297 Pa. 278, 146 A 901. 


[a] Executive order regulating 
sale of coal during a war period, and 
authorizing the sale of smithing coal 
at the market price when used for 


real smithing coal which would have 
been sold for such purposes, in case 
the government had not intervened, 
regardless of the use made thereof 
by the buyer. Hughes v. Du Pont de 
Nemours, 37 F. (2d) 725. 


[b] Where there are two interpre- 
tations of such a regulation, one of 
which leads to what would be an in- 
justice which another interpretation 
avoids, the latter interpretation will 
be followed if it can be done with- 
out violence to the intention. ex- 
pressed. Hughes v. Du Pont de Ne- 
mours, 37 F. (2d) 725. 


59. McFadden v. Lineweaver, 297 
Pa. 278, 146 A 901. 


60. Bickley v. Bowman, 
3873; McFadden v. Lineweaver, 
Pa. 278, 146 A. 901; 


61. Bickley v. Bowman, 285 Fed. 
373; Standard Chemical, etc., mags SE 
v. Waugh Chemicals Corp., 231 °N. 

51, 131 NE 566, 14 ALR 1054. 


[a] Thus an order of the president 
approving a price for oleum as fixed 
by the price fixing committee at a 
meeting of manufacturers, if it could 
be construed as an order binding all 
persons to that price, does not render 
illegal. an existing contract at a 
greater price, especially where that 
contract would have been substan- 
tially performed before the order 
was issued if the buyer had not been 
granted an extension of time. Stand- 
ard Chemicals, ete., Corp. v. Waugh 
Chemical Corp., 231 NY 51, 131 NE 
566, 14 ALR 1054, 


62. McFadden v. 
Pa. 278, 146 A 901. 


63. Acme-Jones Co. v. Ellis Mill- 


285 Fed. 
297% 


Lineweaver, 297 


ing Co., 200 Ky. 811, 255 SW 829; 
Standard Chemicals, etce., Corp. v. 
Waugh Chemical Corp., 231° N. Y. 


51, 1381 NE 566, 14 ALR 1054, 

64. Standard Chemicals, etc., 
Corp. v. Waugh Chemical Corp., su- 
pra. 

65. Lippman v. Rice Millers’ Dis- 
tributing Co.,.156 La. 471, 100 S 685. 

66. Lippman v. Rice Millers’ Dis- 
tributing Co., supra. © 
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III. REQUISITES AND VALIDITY OF CONTRACT* 


[§ 12] A. Essential Elements in General. 
ordinary definition of a sale, as a transmutation of 
personal property from one person to another for 
a price,®°” does not fully express the essential ele- 
ments which enter into and make up a contract of 
While the essence of a sale is the transfer 
of the property in the thing from buyer to seller for 
a price,®® to constitute a valid sale at common law 
a concurrence of the following essential elements 
(1) Parties competent to 
tract;71 (2) a subject matter or thing sold;7? (3) a 
price or consideration;7* and (4) mutual assent or 
agreement of the parties;** and in some jurisdictions 
these elements are made essential by statute.7® 


sale.®8 


is necessary :7° 


67. See supra § 1. 


68. Gardner y. Lane, 
(Mass.) 39, 438. 


12 Allen 


vores State v. Wentworth, 35 N. H. 
[a] A “sale,” “in the legal im- 


port of the word, implies the trans- 
ferring of property from the seller 
to the buyer for a price, and includes, 
not only the idea of divesting the 
seller of title, but that of vesting it 
in the buyer.” State v. Wentworth, 
35 N. H. 442, 448. See also supra §§ 

[b] “Contract of sale’ is when 
there is an agreed price, a vendor, a 
vendee, an agreement of the former 
to sell for the agreed price, and an 
agreement of the latter to buy and 
pay the agreed: price. In re Allen, 
183 Fed. 172. See also supra §§ 4, 5. 

70. U. S.—Butler v. Thomson, 92 
WU. S. 412; 23. Led. 684. 

Ala.—Martin v. State, 59 Ala. 34, 
oule . 

Ark.—Matthews v. Freker, 68 Ark. 
190, 57 SW 262, 265. 

Cal.—Christensen v. Cram, 156 Cal. 
ae 105 “2950. 

nd.—Cannelton v. Collins, 172 Ind. 

193, 88 NE 66, 19 AnnCas 692. 

Mass.—Gardner v. Lane, 
39. 


12 Allen 


Mo.—Burkhardt v. Decker, 221 Mo. 
A. 1066, 295 SW 838; St. Nicholas 
Hotel Co. v. Meyer, etc., Grocer Co., 
140 Mo. A. 592, 120 SW 714; Wheless 
v. Meyer- Schmidt Grocer Co., 140 Mo. 
AS 572; 120 SW 708, 712; Barrie v. 
United ike KCOs apes "Mo. A. iis mila) 
SW 1020, 1052. 

Oh.—Clark v. Gault; 77 Oh. St. 497, 
83 NE 900., 

Okl1.—Collinsville Nat. Bank v. 
Esau, 74 Okl. 45, 176 P 514. 

Tex.—Logan v. Stephens County, 
98 Tex. 283, 81 SW 109, 110; Keaton 
v. State, (Cr.) 36 SW 440. 

71. See infra § 13. 

72. See infra §§ 23-29. 

73. See infra §§ 30-42. 

74, See infra §§ 43, 44. 

75. statutory provisions. 

[a] Georgia under Civ. Code 
(1910) ; M4106, where there is an iden- 
tification of the thing sold, an agree- 
ment as to the price, and ‘consent of 
the parties, there is an actual sale. 
Cline v. Schofield, 17 Ga.. A. 409, 87 
SHE 149. 

[b] In Louisiana, (1) under Civ. 
Code art 2439 the thing sold, the 
price, and the consent are essentials. 
Kaplan v. Whitworth, 116 La. 337, 40 
SHB ce bs na) There is a complete 
sale where th3re is a price fixed and 


The 


is no sale.7§ 


con- 


mutual consent, actual delivery, and 
installments paid by purchaser. 

fale Werlein, Ltd. v. Sallis, 8 La. 
OL 


76. See supra § 1. 
77. Cal.—Christensen v. Cram, 156 
Cal. 633, 105 P 950; Giffen v. Selma 


Fruit Co., 5 Cal. A..50, 89 P 855. 


Ind.—Cannelton v. Collins, 172 Ind. 
193, 88 NE 66, 67, 19 AnnCas 692. 


Mass.—Arnold v. North American 
See en Co., 232 Mass. 196, 122 NE 


Mo.—St. Nicholas Hotel Co. v. Mey- 
er, cte.,, Grocer. Co., 140) Mos A 502, 
120 Sw 714; Wheless v. Meyer, etc., 
roeer Co., 140 Mo. A. 572, 120 SW 

N. Y.—Mansfield v. 
NYS 682. 


Oh.—Clark v. Gault, 77 Oh. St. 497, 
83 NE 900. 


Okl. yee v. Cannon, 13 Okl. 
(RS ok 


Ea eraser v. St. Mary’s Brew- 
ing Co., 228 Pa. 648, 77 A 1016, 1018, 
139 AmSR 1024; Scott v. Wells, 6 
Watts & S. 357, 40 AmD 568. 


Tex.—Cobb v. Tufts, 2 Tex. A. Civ. 
Caisn 8) ab.2i 


[a] Essential elements are that 
there must be (1) a transfer of (2) 
the general or absolute title to (3) 
a specific chattel for (4) a price in 
money or a consideration in money. 
1 Mechem Sales § 1 [quot Deal v. 
State, 14 Ga. A. 121, 80 SE 537, 541]. 


[b] Change in beneficial owner- 
ship of the thing dealt in is essen- 
tial, Jackson v. McIntosh, 12 F. (2d) 
676 [certiorari den 273 U. S. 697 
mem, 47 SCt 93 mem, 71 L. ed. 846 
mem]. 


[ce] “A mere transfer of a special 
property .-°. . is nota sale.’’ Mans- 
field v. Strauss, 68 NYS 682, 683; Cobp 
Vv. Tautts; co Mex: A. (Civ. Cas. $e ib 2 
Great Eastern R. Co. v. Lord, [1909] 
INE KOH, WOME 


Strauss, 68 


491, 


7g. Clark v. Gault, 77 Oh. St. 497, 
83 NE 900; Bigley v. Risher, 63 Pa. 
152; 155. 


79. Cross references: 
Designation or description see infra 
147 


Mistake as to parties see infra § 78. 
Parties to: 


Contract in general see Contracts 
§§ 4 5. 


Warranty see infra §§ 678, 679. 
80. See Contracts § 43. 

81. Ark.—Ward v. State, 45 Ark. 
61: 


Ill.—Simpson Brick-Press Co. v. 
Wormley, 166 Ill. 383, 46 NE 976. 


Kan.—lIola v. Lederer, 86 Kan. 347, 


[§ 13] B. Parties*°“—1. In General. 
case of contracts generally,®° it is essential to a con- 
tract of sale that there be two parties who are com- 
petent to enter into such a contract,®! and who stand 
to each other in the relation of seller and buyer.®? 
In other words, there must be one competent party 
as seller’? and another competent party as buyer,’ 


Transfer of general property. In accordance with 
the definition of a sale,’® it is also essential that the 
transfer made by the contract is of the property, 
that is, of the general or absolute property in the 
thing sold as distinguished from a special property 
therein.‘’ If any of these elements are lacking, there 


As in the 


120 P 354. 


Mo.—Esty* v. A ek 
619, 3 SW (2d) 74 
ei H.—State v. aR, 315) wile 

N. pralger ey v. North River Sugar 
Refining Co., 121 N. \¥.. 582) 24eNE) 


834, 18 AmSR 843, 9 LRA 33; 25 
AbbNCas nl Nal NYCivProc 406. 


N. C.-~Whitaker v. Hamilton, 126 
IN. €.°465,. 35 SE 815: 


Okl.—Beck vy. Finley, 77 Okl. 213, 
187 P 488. 


Pa.—Long’s Est., 39 Pa. Super. 323. 


W. Va.—cC. A. House Co. v. Haz- 
lett, 153 SE 244 


[a] Mind Capable of making con- 
tract of sale is one that has suffi- 
cient intelligence to know what he is 
doing, and what property he is dis- 
posing of, and to whom he is trans- 
ferring it. Whitaker v. Hamilton, 
126 N. C. 465, 35 SE 815; C. A. House 
Co. v. Hazlett, (W. Va.) 153 SE 244. 


[b] Person sui juris owning a 
contingent interest in personal prop- 
erty may sell the same to one who 
does not stand toward him in a trust 
relation and who does not impose on 


222 Mo. A. 


‘him for any sum agreed upon between 


A as In re Long, 39 Pa. Super. 
Capacity to contract generally see 
Contracts § 44. 


82. Ward v. State, 45 Ark. 351; 
Peo. v. North River Sugar Refining 
Col. Lae No Xe oS 2a ae NIRS Oa mate 
AmSR 8438, 9 LRA 33, 25 AbbNCas 1, 
18 CivProc 406; Scott v. Haycock,: 
eek L. 179, [1926] 1 DomLR 430, 
432. 


[a] “A sale presumes vendors on 
the one side and vendees on the oth- 
er, each having life and existence 
and the power and ability to con- 
tract.”” Peo. v. North River Sugar 
Refining Co., 121 N. Y. 582, 612, 24 
NE 834, 18 AmSR 843, 9 LRA 33, 25 
AbbNCas 1, 18 NYCivProc 406. 


83. Iola v. Lederer, 86 Kan. 347, 
420 P 354. 

84. Iola v. Lederer, supra; State 
v. Wentworth, 35 N. 442, 443; 


Myckofft v. Vicary, 75 Hun 409, 27 


NYS 103. 


“The sale can only be to the party 
who, upon the sale and by reason of 
it, becomes the owner of the thing 
sold.” State v. Wentworth, supra. 


fa] Nonexisting corporation.— 
Where goods are bought in the name 
of a corporation which was never 
organized, by one who represents 
himself as manager of the alleged 
corporation, the seller is not divested 
of title. Wyckoff v. Vicary, 75 Hun 
409, 27 NYS 108. 


*By HenrRY H. SKYLES (§§ 12-150). 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 13-14] 


and that each has become a party with the assent of 
One person cannot be either directly 
or indirectly both seller and buyer in the same trans- 


the other.®® 


action.®°® 


[§ 14] 2. By and against Whom Contract May 
As in the case of con- 
tracts generally,§* a contract of sale may be en- 
forced only by one who is a party to the contract,*® 
and against one who is a party thereto.® 
thority to dispose of goods for another does not make 
such other a party to the contract of sale.°° 


Be Enforced—a. In General. 


As buyer. Where a contract of 
85. Esty v. Walker, 222 Mo. A. 619, 
3 SW (2d) 744. 


[a] For example, a purchaser has 
the right to select the party with 
whom he ‘desires to contract for the 
purchase of an article or goods. 
Esty v. Walker, 222 Mo. A. 619,°3 
Sw (2d) 744. 


Mutual assent generally see infra 
§§ 43, 44. 


86. Simpson Brick-Press Co. v. 
Wormley, 166 Ill. 383, 46 NE 976; 
Beck v. Finley, 77 Okl. 213, 187 P 488. 


87. See Contracts §§ 805-821. 

88. Davenport v. Buckland, Lalor 
CNSR ents 

Persons entitled to enforce con- 
. ace in general see Contracts §§ 805- 


89. National School Furnishing 
COM IVe COLE N30, tll Ane 565 s'Clark Var 
Dmilaya U2 Ne So. doe 11 93.6, Kirchner: v. 
Otto, 10 Misc... 226, 30 NYS 1065; 
Bush v. Folks, 19 NYS 439; Joaquin 
v. Mitsumine, 34 Philippine 858. 


[a] Where one contracts to pay 
for goods in notes of third person, 
and, after delivery of part of the 
goods, refuses to deliver the notes, 
he becomes personally liable for the 
goods delivered. Partridge v. Gilder- 
meister, 19 N. Y. Super. 57 [aff 3 Abb. 
Dec. 461, 1 Keyes 93]. 


Persons against whom _ contract 
may be enforced in general see Con- 
tracts §§ 821-825. 


90. Sterback v. Robinson, 148 Md. 
24, 128 A 894. 


91. U. S.—Southern R. Co. v. En- 
Ap Mfg: Co., 117 Fed. 417, 54 CCA 
je 


La.—Bayley Mfg. Co. v. Wilhelm 
Moss Co., 163 La. 439, 112 S 38; Vic- 
tory Oil Co. v. Willoz, 3 La. A. 449. 


Md.—Sterback vy. Robinson, 148 Md. 
24, 128 A 894. 


Mich.—Harstad v. H. A. Bauman 
Co., 162 Mich. 162, 127 NW 349. 


Nid — Clark ye Eimiay, 22) Need +i. 
119. 


N. Y.—American Litho. Co. v. Fein- 
berg, 113 NYS 920. 


Okl.—Stroman Motor Co. v. Brown, 
116 Okl. 36, 243 P 133. 


Pa.—Commercial Credit Co. v. Gi- 
rard Nat. Bank, 246 Pa. 88, 92 A 44. 


S. D.—Atlas Lumber Co. v. Steich- 
en, 53 S. D. 297, 220 NW 497, 51 S. D. 
A 2 LNW) 4809; 


Tex.—-Prairie Lea Production Co. v. 
pynceln Tank Co. (Civ. A.) 294 SW 
270. 


Va—Montague Mfg. Co. v. Aycock- 
Holly Lumber Co., 139 Va. 742, 124 
SE 208. 


{a] Illustrations.—(1) Where a 
purchaser of cigars states that he 
wishes to have certain labels put on 
them, and then goes himself to a lith-- 
ographic company and orders the la- 
bels, and thereafter makes a payment 
thereon to the company through the 
cigar dealer, the transaction imposes 


[55 C. J.—4] 
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the name of one person as buyer, he is the party on 
whom the purchase is binding, and as a general rule 
it cannot be enforced against another person who is 


not a party thereto,®+ although he pays the purchase 


Mere au- 


sale is made in 


no liability on the cigar dealer for 
the unpaid price of the labels. Amer- 
ican Litho. Co. v. Feinberg, 113 NYS 
920. (2) Where an oil lease is par- 
titioned between a corporation and a 
buyer of equipment who develops the 
lease, the corporation is not liable for 
the cost of equipment on its portion. 
Prairie Lea Production Co. v. Lincoln 
Tank Co., (Tex. Civ. A.) 294 SW 270. 
(3) Where the general purchasing 
agent of a railroad company ordered 
certain equipment to be furnished to 
his company from a manufacturer 
with whom he customarily dealt, but 
directed the bills therefor to be made 
against another company, whose lines 
his own company operated under a 
lease, and such lease provided that, 
where new equipment was needed, and 
was agreed on between the two com- 
panies, the same should be furnished 
by the lessor, but it did not appear 
that any such agreement was made 
with respect to that in question, and 
the equipment was shipped as ordered, 
the lessee, and not the lessor, was 
the purchaser. Southern R. Co. v. 
Ensign Mfg. Co., 117 Fed. 417, 54 
CCAMS591. (4) A materialman fur- 
nishing a tenant material, and ac- 
cepting his note, cannot collect from 
the landlord four years later, having 
accepted the tenant for payment. At- 
las Lumber Co. v. Steichen, 53 S. D. 


ZOLA OPNIW —49 7 Ol Sie ld eal 
NW 809. 

[b] Corporation distinct from 
buyer.—No recovery can be _ had 


against a corporation for sale to an- 
other corporation by which it was 
financed, where the corporations are 
separate and distinct, although 
amount paid by the other company 
is charged on its books to defendant, 
and although the same individuals 
are respectively president and vice 
president of the two corporations, 
there being no privity between the 
seller and defendant corporation. 
Bayley Mfg. Co. v. Wilhelm Moss Co., 
163 La. 439, 112 S 38. 


[c] Members of a citizens’ com- 
mittee which raises funds to put a 
baseball club in operation are not lia- 
ble individually on a sales contract 
made with the club upon the faith of 
such fund. Heywood-Wakefield Co. 
v. Miner, 44 F. (2d) 152. 


{d] In suit on open account, de- 
fendant cannot be held liable when 
the evidence shows that the mer- 
chandise was bought by, charged to, 
and delivered in the name of, a third 
person; and the fact that defendant 
signed the dray receipt evidencing 
delivery without indicating that he 
acted for the party in whose name 
the goods were delivered creates no 
liability in defendant to pay for the 


goods. Victory Oil Co. v. Willoz, 
3 La. A. 449. 
92. Harstad v. H. A. Bauman Co., 


162 Mich. 162, 127 NW 349; Davis v. 
Maltz, 57 Mich. 496, 24 NW 861; Balz 
Vv. Shaw, 13 Misc. 181, 34 NYS 5 [aff 
11 Misc. 643, 32 NYS 791). 


93. Standard Distilling Co. v. 


the, 


price or a part thereof ;°? and even though he uses, 
or receives the benefit of, the goods so purchased, in 
whole or in part,®* as where the goods are purchased 
by another and ordered to be delivered to him,** or 
where goods are ordered by him through a distributor 
who sells on his own account.?® 
party is in fact the real buyer, he may be held lable 
as such, although the goods are purchased in the 
name of, or charged to, another,®® and although the 


Where, however, a 


Aronson, 10 La. A. (Orleans) 


Clark v. Imlay, 12 N. J. L. 119. 


{a]_ Tllustration.—Where A agrees 
with B to do a certain piece of work, 
and to pay B for procuring materials, 
and B purchases the materials of C 
in his own name upon credit, and re- 
ceives from A the money to pay for 
them, but instead of paying for the 
materials appropriates the money to 
his own use, C cannot maintain an 
action against A to recover the value 
of the materials sold to B, although 
they came to anes use. Clark v. Im- 
lay, 12. Needs 119; 


94, ae v. Jacot, T* Barbs GNe 
Y.) 165; Commercial Credit Co. v. Gi- 
rard Nat. Bank, 246 Pa. 88, 92 A 44; 
Air Scale Co. v. Nock Co., Inec., 98 
Pa. Super. 400. And see infra § 15. 


[a] “Goods may be purchased by 
one party on his own account, and, 
he may have them ‘delivered to a third 
person without making the latter lia- 
ble in any way to the original seller.” 
Commercial Credit Co. v. Girard Nat. 
Bank, 246 Pa. 88, 92 A 44, 47. 


[b] Acceptance of order for de- 
livery to third person does not cénsti- 
tute a sale to such person. Burrall 
Vo Jacot, 1 Barbs CNY. eles 


[ec] “Common practice for a mer- 
chant or jobber to ordér goods from 
a manufacturer and have them sent 
direct to the purchaser, to save delay 

. does not establish any privity 
of ‘contract between the manufactur- 
er and the purchaser or make the lat- 
ter the former’s debtor.” Air Scale 
Co. v. Nock Co., Inc., 98 Pa. Super. 
400, 404. 

95. Air Scale Co. v. 
98 Pa. Super. 400. 


[a] Thus, where a manufacturer 
notifies an intending buyer that it 
sells its goods exclusively through its 
distributor, who makes all sales on 
its own account, anid based on such 
notice, an order is given by the buyer 
to the distributor, and a shipment is 
made, apparently in fulfillment there- 
of, from the manufacturer to the buy- 
er, without any previous notice or in- 
formation given to the buyer of any 
change in the contract or relations 
between the manufacturer and dis- 
tributor, there is ho privity of con- 
tract between the manufacturer and 
the buyer. Air Scale Co. v. Nock Co., 
Inc., 98 Pa. Super. 400. 

96. Ala.—Barber-Greene 
piney 215 Ala. 73, 109 S 364. 

d.—O. M. Cockrum Co. y. Klein, 
165" Ind. 627, 74 NE 529. 

Mass.—Evans_ v. _ Pistorino, 
Mass. 94, 139 NE 848. 

N. Y.—Knickerbocker Portland Ce- 
ment Co. v. State, 218 App. Div. 22, 
217 NYS, 652. 

Wash.—First Nat. Bank v. Geske, 
85 Wash. 477, 148 P 593. 

Wis.—Patrick v. Deschamp, 
Wis. 224, 129 NW 1096. 

Ont.—Ogilvie v. McLeod, 11 U. C. 
C. P. 348. 


bs 
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goods are delivered to another,®*? as where the goods 
are purchased by an agent. within the scope of his 
authority.°8 One who receives goods ordered for him 
and on his eredit by another is liable therefor as 
buyer, where he accepts and uses the goods, without 
diselaiming liability therefor,®® but not where he 
disclaims liability before the goods are shipped or 
Although goods are purchased in the 
name of, and charged to, one person, if information 
as to the insolvent condition of such person is with- 
held from the seller, the person who receives the ben- 
efit of the credit thus obtained may be held lable as 


accepted.t 


buyer.? 
Other persons interested. 


[a] 
invoiced to a person in the name of 
a mercantile company at her request, 
because she thought that, if the goods 
were sent to her in her own name, 
she might be involved in trouble with 
another to whom she had previously 
sold out her business, and agreed not 
to go into business again, the fact 
that the goods are not sold to her per- 
sonally did not relieve her from lia- 
bility for the price. Patrick v. Des- 
champ, 145 Wis. 224, 129 NW 1096. 


{b])| Sales, nominally to certain 
company but in fact to its customers, 
must be regarded as sales to its cus- 
tomers. Barber-Greene Co. v. Gould, 
215 Alas 7357 £09, S364. 


{c] Buyer of goods for a business 
which he owns, but operates in an- 
other’s name, is liable, although the 
goods are charged in the name of the 
business. Cleere v. Dold Packing Co., 
(Ala. A.) 130 S 166. 


97. First Nat. Bank ‘v. Geske, 85 
Wash. 477, 148 P 593; Ogilvie v. Mc- 
Leod, 11 U. C. C. P. (Ont.) 348. 


[a] Tllustration.—Where a com- 
pany orders goods from another com- 
pany to supply the former’s customer, 
and the goods are delivered direct 
to the customer on the customer’s as- 
surance that he will ‘‘stand good for” 
them, but the bill is made out to the 
purchasing company, anid the custo- 
mer is, by the seller, merely requested 
“to protect” it, the transaction shows 
that the seller regards the first com- 
pany as the purchaser and primarily 
liable for the debt. First Nat. Bank 
v. Geske, 85 Wash. 477, 148 P 593. 


{[b] A store owner is liable for 
goods sold a tenant of the store own- 
er, where the seller was justified in 
assuming that order was from the 
store owner. Gottlieb v. Culbertson, 
152 Wash. 205, 277 P 447. 


98. Evans v. Pistorino, 245 Mass. 
94, 139 NE 848; Four States Coal Co. 
v. Ohio, etc., Coal Co., 228 Mich. 360, 
200 NW 127; Knickerbocker Portland 
Cement Co. v. State, 218 App. Div. 22, 
217 NYS 652. And see generally 
Agency §§ 514-531. 


[a] TIllustrations.—(1) Where a 
broker purchases salmon from plain- 
tiff on the order of defendants’ agent, 
who stated that the salmon was in- 
tended for defendants and sales tick- 
ets were executed by the broker show- 
ing sales to defendants, they were 
the ultimate purchasers and liable to 
the broker for the contract price. 
Evans v. Pistorino, 245 Mass. 94, 139 
NE 848. (2) Where an individual, to 
whom cement is invoiced, is agent for 
the purchase thereof for a contrac- 
tor to which the cément is consigned, 
the transaction constitutes a sale to 
the contractor, and not to the agent. 
Knickerbocker Portland Cement Co. v. 
State, 218 App. Div. 22, 217 NYS 652. 


99. Badger Lumber Co, v. Farmers’ 


Where a contract of 
sale is in the name of one person and a draft for 


Illustration.—W here goods are { 
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the seller. 


[§§ 14-15 


the purchase money is drawn on him, the fact that 
others are interested in the purchase does not show 
that there was no contract between such person and 
But where money is procured from one 
person, to buy property for resale to another, under 
an agreement that the second buyer shall pay the 
price direct to the lender, which arrangement 1s 
known to the second buyer, the latter must account 
to the lender, although the lender has no title to, or 
lien on, the property.* 

[§ 15] b. Sale on Credit of Third Person.° 
Where goods are furnished by one person to anather 


on the request and eredit of a third person, he, and 


Union El. Co., 112 Kan. 734, 212 P 662. 


[a] TDlustration.—Where an agree- 
ment between a contractor and an ele- 
vator company for the construction 
of an elevator provides that payment 
will be made by the owners as bills 
for materials and labor became due, 
upon presentation of the bills, and all 
freight and express charges, and, on 
oral order of the contractor, a lum- 
ber company, in good faith, ships and 
bills materials to the owners, which 
are received and used in the construc- 
tion of the elevator, the owners pay- 
ing the freight thereon, and failing, 
for a considerable time after the use 
of the materials, to disclaim liability, 
the owners are liable for the materi- 
als. Badger Lumber Co. v. Farmers’ 
Union El. Co., 112 Kan. 734, 212 P 662. 


1. Fairbanks, etc., Co. v. Farmers’ 
Union El.) Co,, 110° Kan. 772, 205. P 
367; Samuel Eiseman v. Kugelman, 
188 App. Div. 718, 177 NYS 495. 


[a] MTllustrations.—(1) Where de- 
fendant’s contractor gave plaintiff an 
order for machinery, signing defend- 
ant’s name by himself, and plaintiff 
was unsuccessful in getting defend- 
ant to assume liability for the ma- 
chinery, and defendant wrote plain- 
tiff, stating it had agreed to pay the 
contractor for the building and equip- 
ment, and notwithstanding this plain- 
tiff shipped the machinery consigned 
to defendant, who paid the freight 
anid turned the machinery over to the 
contractor, and paid out on claims 
against the building the full contract 
price, defendant was not liable to 
plaintiff for the price. Fairbanks, 
ete.,"Co. y. Earmers’ Union Bl.. ‘Co., 
110 Kan. 772, 205 P 367. (2) Where 
defendants, commercial bankers, oc- 
cupied a building together with cus- 
tomers, for whom they were factors, 
as indicated by signs in the. building, 
conducted a receiving department in 
the building for such customers, and 
used a system whereby they were 
not liable for purchases made by such 
customers in defendants’ name with- 
out written confirmation by one of 
defendants, a sale where L, a custo- 
mer, ordered the goods charged to 
defendants and they were delivered 
to him in such building through de- 
fendants, ‘did not bind defendants, 
their receiving clerk having noted on 
the receipt that the goods were re- 
ceived for L’s account, and no writ- 
ten confirmation being given by any 
one of defendants. Samuel Hiseman 
v. Kugelman, 188 App. Div. 718, 177 
NYS 495. 


2. Cummings Mfg. Co. v. Smith, 
113 Me. 347, 93 A 968. 


{a] Mlustration.—Where a corpo- 
ration gives a mortgage on its assets 
and good will to its directors, who 
foreclose the mortgage, and, after the 
expiration of the period for redemp- 
tion, conduct the business in the name 
of the corporation until the organi- 


not the one who receives the goods, is the buyer and 
is liable as such to pay for the same,® and is entitled 


zation of a new corporation, to which 
they sell such property, they are lia- 
ble for the“ purchase price of goods 
purchased in the name of the old cor- 
poration, while they were conducting 
the business in that name, although 
the seller gave credit to the old cor- 
poration, and although he knew that 
it was not sound financially, but did 
not know that it had been stripped 
of all of its property; and such di- 
rectors have received the benefit of 
the purchase, and the corporation has 
been dead in law and in fact. Cum- 
mings Mfg. Co. v. Smith, 113 Me. 347, 
93 A 968. 


3. Rosenbaum vy. Davis, etc., Co., 
Miss. 278, 71 S 388. 


4 What Cheer Sav. Bank v. Mow- 
149 Iowa 114, 128 NW 7. 


5. Cross references: 
Application of statute of frauds see 
Frauds, Statute of §§ 12-70. 
Liability as: ° 
eer see Guaranty 28 C. J. p 


Surety Shs Ae Se a and Surety 50 
sae DL. 
Purchase by agent on credit of prin- 
cipal see Agency §§ 226, 227. 
6. U. S—Kennison y. Internation- 
al Clay Mach. Co., 13 F. (2d) 774. 


Ala.—Beitman Vv. Birmingham 
Paint, etc., Co., 185 Ala. 313, 64 S 600; 
Merchants’ Bank v. Acme Lumber, 
ete., Co., 160 Ala. 4385,°49 S 782. 


Ark.—Southern Bauxite Co. v. 
Brown-Pearson Cash Feed Store, 172 
Ark. 117, 288 SW 377. 


Colo.—Parker v. Joslin Dry Goods 
Co., 52 Colo. 238, 120 P 1042, AnnCas 
1913D 633. 


Ill.—Hartshorn v. Byrne, 147 Ill. 
418, 35 NE 622 [aff 45 Ill. A. 250]; 
Lawrence v. Cowles, 13 Ill. 577. 

Ind.—Chicago, etc., R. Co. v. West, 
37 ‘Ind. 201. 

Mich.—Harstad v. H. A. Bauman 
Co., 162 Mich. 162, 127 NW 349. 


Miss.—Hendricks v. Robinson, 56 
Miss. 694, 31 AmR 3882. 


Mo.—F. Hattersley Brokerage, etc., 
oe v. Humes, 198 Mo. A. 120, 182 SW 


Nebr.—Houghton y. Todd, 58 Nebr. 
360, 78 NW 634. ‘ 


N. J.—Holmesburg Granite Co. v. 
West, 65 N. J. L. 46, 46 A 780. 

N. Y.—Halsted v. Pelletreau, 101 
App. Div. 125, 91 NYS 927; McCaffil 
v. Radcliff, 26 N. Y. Super. 445. 

Pa.—Commercial Credit Co. v. Gi- 
rard Nat. Bank, 246 Pa. 88, 92 A 44. 

Tex.—Bailey v. Hicks, 16 Tex. 222; 
ft ec dt pee v. Smith, (Civ. A.) 79 SW 


Va.—Lanier v. 
(20 Va.) 79. 

Wash.—First Nat. Bank. v. Geske, 
85 Wash. 477, 148 P 598; Nelle v. 


Harwell, 6 Munf. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the goods as against the one receiving them, where 
the latter acted fraudulently in so procuring them;? 
and if the seller, with knowledge of such an arrange- 
ment, fails to object until after the person receiving 
the goods has settled with the third person, the 
seller is estopped to hold such receiver of the goods 
On this ground a building contractor is 
not lable for materials furnished to him on the cred- 
But in order for such a third per- 
son to become liable for the purchase price of the 
goods, there must be a mutual agreement, express or 
implied, that the relation of debtor and creditor shall 
exist,1° and except in case of fraud or mistake the 
courts will rarely infer from circumstances that the 
obligation of a contract of sale was assumed by one 


as buyer.® 


it of the owner.?® 


Quade, 4 Wash. 334, 30 P 141. 
Wis.—Thayer v. Gallup, 13 Wis. 
539; Turton v. Burke, 4 Wis. 119. 
N. B.—Stephenson vy. Miller, 27 N. 
Biv42- fail, 16 Can. SiC. 722"). 
Ont.—Grasett v. Hutchinson, 10 U. 
CV CH PH265: 


[a] There is no original liability 
on the part of the person to whom 
the goods are delivered to pay for 


them. Hendricks v. Robinson, 56 
Miss. 694, 31 AmR 382. 
{b] Illustrations —(1) A_ seller 


furnishing goods to defendant and 
his children on the strength of de- 
fendant’s promise to pay for them 
eannot recover from the children. 
Hancock v. Blumentritt, (Tex. Civ. 
A.) 269 SW 177. (2) A landlord who 
agrees to furnish a tenant with sup- 
plies to make and gather a crop, and 
procures a merchant to furnish such 
supplies, is liable to the merchant 
for such supplies. Campbell We 
Shackleford, 158 Ark. 640, 247 SW 
1054. (3) Where a married woman, 
acting through her husband, prom- 
ises to pay for certain materials, and 
they are furnished on her sole cred- 
it, although used by a contractor, she 
is liable for the price thereof, with- 
out regard to the outcome of the con- 
tract, or whether she owes the con- 
tractor anything. Beitman v. Birm- 
ingham Paint, etc., Co., 185’ Ala. 3138, 
64 S 600. (4) Where defendant or- 
ders from plaintiff machinery to be 
shipped to another, but in the initial 
order it is designated as the order 
of defendant, and none of the subse- 
quent correspondence in any way 
contradicts the idea that defendant 
considers itself the purchaser until 
its purchaser becomes badly involved, 
defendant is liable for the pur- 
chase price of the machinery. Nor- 
bom Engineering Co. v. Cox, 120 
Wash. 675, 208 P 87. a) 


[ec] Liability for failure to take 
goods.—One purchasing goods for de- 
livery to a third party is liable for 
the latter’s failure to take and pay 
for some of it as agreed, in the ab- 
sence of any agreement by the seller 
to release the original buyer from 
his obligation. Harness v. Willis- 
Nichols, etc., Co., (Tex. Civ. A.) 251 
SW 272. 


{d] Sale on credit of employer.— 
(1) Where an employer gives an em- 
ployee an order authorizing the pur- 
chase of goods on the employer’s 
credit, and the employee presents the 
order to a merchant, stating that, un- 
less they can be charged to the em- 
ployer, he does not want the goods, 
anid the merchant states that he will 
accept the order and look to the em- 
ployer for payment, and the goods 
are so charged on defendant’s books, 
and statements of account made in his 
name, the employer is alone liable, 
since, when the obligation of a third 
person is received from the debtor 
by the creditor when the debt is con- 
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chased.1* 


is that it 


tracted, 
Parker v. 


the presumption 
was taken in payment. 
Joslin Dry Goods Co., 52 Colo. 238, 
120 P 1042, AnnCas1913D 638. (2) A 
corporation Which agrees to pay for 
feed furnished to one paid for his 
work by it is liable for the price, 
whether he is working as employee 
or independent contractor. Southern 
Bauxite Co. v. Brown-Pearson Cash 
Feed Store, 172 Ark. 117, 288 SW 377. 


[e] Estoppel.—A seller of goods 
is not estopped to pursue individ- 
ually the person who negotiated the 
sale when the credit therefor was ex- 
tended to him individually, and not 
to the corporation of which he was 
a member, by having entered the sale 
in his books in the name of the cor- 
poration on the buyer’s statement 
that he was himself the corporation. 
F. Hattersley Brokerage, ete., Co. v. 
Humes, 193 Mo. A. Y20, 182 SW 93. 


7. Altman v.~Jackson, (Tex. Civ. 
A.) 254 SW 3818. 


[a] ‘Tllustration.—Where a mer- 
chant’s clerk, conspiring with de- 
fendant, an insolvent woman, falsely 
represents that he desires to make 
some personal purchases, and there- 
by secures from his solvent employer 
an order on wholesale merchants, 
who are deceived by false represen- 
tations that the woman is the clerk’s 
wife, and thereby induced to furnish 
goods to her, and to charge the same 
to the account of the employer, who, 
according to the intention of the par- 
ties to the sale, is to pay for the 
goods, in an action; against defend- 
ant and her coconspirator by the em- 
ployer for damages for fraud and de- 
ceit, the title to the goods passed to 
plaintiff, and although not held in 
trust for plaintiff by defendants in 
the strict sense of the term, they are 
estopped to deny his title to the 
goods. Altman v. Jackson, (Tex. Civ. 
A.) 254 SW 318. 


8 Farwell v. 
(Mass.) 83. 


[a] Illustration.—Where A agreed 
with B to take goods of him, to be 
manufactured for him by C, and C 
sent goods to A, who credited them 
to B, and afterward accounted for 
them in a settlement with B, and C, 
knowing that the goods were thus 
credited, did not give notice to A un- 
til after such settlement, that the 
goods had not been delivered on ac- 
count of B, C cannot support an ac- 
tion for goods sold, etc., against A. 
Farwell v. Smith, 12 Pick. (Mass.) 
83. 

Estoppel by acquiescence generally 
see Hstoppel §§ 221-223. 


9. Stein v. Slomkowski, 74 Pa. Su- 
per. 156. 

[a] Effect of waiver of liens.— 
The fact that a general contractor is 
erecting a building under a contract 
which waives the filing of mechan- 
ics’ liens by subcontractors does not 
prevent the owner from buying fix- 


Smith, 12 Pick: 
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not a party to it, when the question of liability of 
such person could have been settled at the inception 
of the contract by an execution thereof.'! 
enough to charge the third person with payment that 
he requested the seller to give credit to the person to 
whom the goods were furnished,!” or that he merely 
stated that he would stand good for the payment of 
the goods;!* or, in the absence of a promise, express 
or implied, of such third person to pay for the goods, 
that they were charged to him, at the buyer’s re- 
quest,14 or that the seller looked to him for pay- 
ment,?*> or that he has contracted with the person 
receiving the goods to pay for them,'® or that he has 
paid some of the latter’s accounts for goods pur- 


It is not 


tures on his own account or making 
himself liable for fixtures included in 
the contract if ordered by and sold 


to him. Stein v. Slomkowski, 74 Pa. 
Super. 156 
10. Miller v. Mutual Grocery Co., 


214 Ala. 62, 106 S 396. ; 


11. Richmond Guano Co. v. Long, 
233 Fed. 650, 147 CCA 458. 


12. Bushnell v. Bishop Hill Col- 
ony, 28 Ill. 204; Lord v. Willard, 51 
Me. 196. 


{a] Thus, where defendant wrote 
to plaintiff: “Let my brother, Erat 
Willard, have what corn and fiour 
he may want,,on commission, and I 
will be responsible for the amount ~ 
sold by him, for you, on commission,” 
assumpsit for goods sold and deliv- 
ered to defendant did not lie. Lord 
v. Willard, 51 Me. 196. 


13. La Forge Undertaking Co. v. 
Bader, (Mo. A.) 15 SW (2d) 945. 

14. Lance v. Pearce, 101 Ind. 595, 
1 NE 184. 


15.. Ala.—Wood-Dryer Grocery Co. 
v. Alabama Nat. Bank, 110 Ala. 311, 
20 S 311. 

Ind.—Norris v. Dodge, 23 Ind. 190. 


Mass.—Stoddard v. Ham, 129 Mass. 
383, 37 AmR 369. 


Mich.—Brossard v. Bateson, 48 
Mich. 292, 12 NW 196. 
N. Y.—Barber v. Lyon, 22 Barb. 


622; Herring v. Marvin, 5 Johns. 398. 


Done hee eS v. Acuff, (A.) 16 SW 


Can.—Hechler vy. Forsyth, 22 Can. 
S.C. 489. 


[a] Illustration.—Where A _ sells 
goods to B, who sells them to C, the 
fact that A supposed he was selling 
the goods to C through B as his 
agent, and would not have sold them 
to B on his sole credit, will not en- 
title A to sue C for conversion of 
the goods, there having been no rep- 
resentation by B that he was acting 
as agent. Stoddard v. Ham, 129 
Mass. 383, 37 AmR 369. 


Sale to agent on credit of princi- 
-pal see Agency §§ 226, 227. 


16. Dickson v, Matthews, 10 Ga. A. 
542, 73 SE 705. 


17. Harroun Real Est. Co. v. Da- 
vis, 152 Mo. A. 491, 133 SW 661. 


[a] Estoppel.—Where a seller of 
coal and feed to an owner of sheep 
kept on the premises of defendant 
charged the same to the owner who 
used both the coal and the feed, and 
some accounts were presented to the 
owner who O. K.’d them, and direct- 
ed that they be taken to defendant, 
who paid them, but there is nothing 
to show that defendant had agreed 
at any time to pay any of the ac- 
counts, defendant is not estopped 
from refusing to pay subsequent ac- 
counts. Harroun Real BHst. Co. v. 
Davis, 152 Mo. A. 491, 183 SW 661. 


2h yipomcedes 
[§ 16] c. Owner of Lost or Stolen Department 
Store Coin. It has been held that a “department 
store coin’’® issued to a charge customer is no more 
than an identification coin and does not possess the 
attributes of a negotiable instrument,'® and that un- 
less such customer has agreed with the store that it 
could sell goods to anyone presenting the coin and 
charge the purchase to his account,?° he is not lable 
for goods delivered at an address other than the 
customer’s, to one who has stolen the coin.?? But 
on the other hand it has been held that such a coin 
is similar to a check, bill of exchange, or other nego- 
tiable instrument payable to bearer,?* and is in ef- 
fect an order upon the store to deliver goods to the 
person presenting it, and to charge the goods to the 
customer’s account;?? and that, therefore, where a 
customer loses her coin with visiting cards contain- 
ing her name and address, and the store, without no- 
tice of the loss, sells and delivers merchandise to a 
person presenting the coin and giving the customer’s 
name and address, the customer is liable for the 
amount of the purchase.** 


[§ 17] 8. Evidence as to Parties?°—a. Presump- 
tions and Burden of Proof. Where the negotiations 
culminating in a contract of sale, and the wording 
of the contract itself, are ambiguous as to who were 

18. [a] Definition.—-A “depart- 
ment store coin” is ‘fa small piece of 
metal with a number engraved upon 


it, which corresponds to the number 
of the account of the customer.” 


25. 


Wanamaker v. Megary, 24 Pa. Dist. 26. j 
TiU85, Meo. cases infra notes 28-31. 
{b] “he purpose of a store coin 27. 


is to save the customer’s time allow- 


ing the customer presenting the same 28. 
and giving the name and adidress to| 969 gw 66 
take merchandise away at the store x 
counter forthwith.” Wanamaker v. [a] 


Megary, 24 Pa. Dist. 778, 779. 


19. Lit v. Haines, 98 N. J. L. 658, 
121 A 131. 
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Veaeoines, 98 N. J..L. 658, 660, 121 A 


Evidence to aid construction of 
contract see infra §§ 209-214. 


See Evidence §§ 13-24; 


See Evidence~ §§ 25-88; 
eases infra notes 28-33. 


Serat v. Winter, 218 Mo. A. 60, 


Tllustration.—Where an offer 
to furnish coal for named corpora- 
tions was written and prepared by the 
Seller’s agent and accepted by a 
named person, trustee, the burden is 


[§§ 16-18 


the real parties to the contract, the general rules ap- 
ply as to the burden of proof?® and presumptions*? 
on such issue. Thus, where an issue as to who was 
the buyer arises in an action by the seller, the burden 
is on the seller, especially where the contract was 
prepared by him,?* to show that defendant was the 
party sold to;2® and not on defendant to prove that 
the goods were ordered by another,*°® or by his au- 
thorized agent.*?+ Proof of delivery of goods to a 
carrier for transportation to a designated person 
raises no presumption that the goods were bought or 
received by such person,*? unless such proof is ac- 
companied by proof of an order for the goods by 
such person.®® 


Incapacity of one of the parties to enter into the 


contract must be proved by the party who asserts 
that fact.34 


[§ 18] b. Admissibility—(1) In General. Pursu- 
ant and subject to general rules*® any evidence which 
tends to show that fact is admissible, on the issue 
as to who was the real seller*® or buyer®? of the goods 
in question. 


Seller. Any evidence otherwise competent, rele- 
vant, and material is admissible to show who was the 
real seller,?* such as whether the apparent seller act- 


_32. McGovern v. Winstead Medi- 
cine Co., 8 Ga. A. 277, 68 SE 951. 
_33. McGovern y. Winstead Medi- 
cine Co., supra. 

34. Watson v. Banks, 154 Ark. 396 
243 SW 844; C. A. House Co. v. Haz- 
lett, (W. Va.) 153 SE 244. 


[a] Buyer who sets up want of ca- 
pacity has burden of showing that he 
Was incapable of knowing what he 
was doing. C. A. House Co. v. Haz- 
lett. CWaeVa-) ye bom SHhoo4 46 


{[b] Insanity.—In an action by a 
seller of goods against a buyer to re- 
cover on account, defended on the 


and 


and 


20. Lit v. Haines, supra. 
21. Lit v. Haines, supra. 


[a] Thus, where a department 
store issued to a charge customer a 
coin containing the number of her 
account, whith was stolen and pre- 
sented by the thief to the department 
store who sold him goods which were 
delivered at an address different from 
that of the charge customer, anid 
there was no proof of any contract 
other than the acceptance by the cus- 
tomer of the coin, and it was admit- 
ted that she had no knowledge that 
anyone presenting the coin would be 
allowed to obtain goods and have 
them sent to an address other than 
hers, or that she would be liable in 
such event, she was not liable for 
the goods delivered to the thief. Lit 
vy. Haines, 98 N. J. L. 658, 121 A 131. 


22. Wanamaker v. Megary, 24 Pa. 
Dist. 778. 


Wanamaker v. Megary, supra. 


23. 
24. Wanamaker v. Megary, supra. 
[a] Adverse criticism.— ‘This is 


in our opinion unsound in law for it 
rests upon an assumption which an 
examination of the coin does not war- 
rant, for it has none of the requisites 
of a negotiable instrument, for title 
to it cannot pass by delivery like se- 
curities payable to bearer, and toa 
give it any more effect than it pur- 
ports on its face to be, an identifica- 
tion of the person to whom it is is- 
sued, there must be some proof that 
between the issuer and acceptor it 
was intended to have a further pur- 
pose not disclosed on its face.” Lit 


on the seller to show that the con- 
tract bound such person, individual- 
ly. Serat v. Winter, 218 Mo. A. 60, 
262 SW 66. 


29. U.S.—Schutz v. Jordan, 141 U. 
S: 213, 11 SCt 906, 35 L. ed. 705 [aff 
32 Fed. 55]. 


Ark.—Coplen v. Texarkana Tire 
House, 148 Ark. 108, 229 SW 26. 


Mass.—Jackson Caldwell Co. v. 
Poto, 235 Mass. 58, 126 NE 285. 


Mo.—Serat v. Winter, 218 Mo. A. 60, 
262 SW 66. 


Tex.—Prairie Lea Production Co. v. 
Lincoln Tank Co., (Civ. A.) 294 SW 
270. 


[a] Illustrations.—In an action to 
recover a balance due on an account 
annexed for furniture delivered to de- 
fendant’s married daughter, the bur- 
den was on plaintiff to prove by a fair 
preponderance of the credible evi- 
dence that the goods were sold to de- 
fendant, and not to the daughter. 
Jackson Caldwell Co. v. Poto, 235 
Mass. 58, 126 NE 285. 


[b] Sale to agent.—Where the de- 
fense is that the sale was made to de- 
fendants’ agent, who had no author- 
ity to purchase, by collusion between 
him and plaintiffs, the burden is on 
plaintiff to show both the sale and the 
authority of the agent. Schutz v. 
Jordan, 141 U. S. 213, 11 SCt 906, 35 
L. ed. 705 [aff 32 Fed. 55]. 


30. Coplen v. Texarkana ‘Tire 
House, 148 Ark. 108, 229 SW 26. 
81. Coplen  v. Tire 


Texarkana 
House, supra. oy 


ground that buyer was incapable of 
making a valid contract because of 
insanity, the burden rested on the 
buyer to establish the fact that at the 
time he entered into the contract he 
was insane or lacking in sufficient 
mental capacity to make a contract. 
Watson v. Banks, 154 Ark. 396, 243 
SW 844. 


35. See Evidence §§ 89-1729. 
i Droo mine ntoxy. evidence see infra § 


ion See infra text and notes 38— 
gee See infra text and notes 47— 
38. See cases infra this note, and 


notes 39-46. 


[a] Evidence held admissible,— 
Where defendant in an action for the 
price of electric fixtures pleads a gen- 
eral denial, and affirmatively alleges 
that he had dealt with a third person, 
and had bought the goods from him, 
and had paid him therefor, and the 
evidence is conflicting on the question 
whether defendant had selected the 
goods at plaintiff's shop, defendant 
can show his relations with the third 
person, and how the third person 
came to act, and what was done by 
him, as bearing on the truth of the 
defense that he did not purchase from 
plaintiff. Caldwell v. Glazier, 138 
App. Div. 826, 123 NYS 622. 


[b] Evidence held inadmissible.— 
In an action by a buyer on a sale 
contract, in which defendant was not 
the nominal seller, evidence as to 
whether defendant’s agent assisted 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 18] 


ed as principal in selling the property,*® or whether 
he acted as agent. for another, the real seller.*° 
submission of bills by and in the name of the nominal 
seller does not preclude the buyer from showing that 
the sale was in fact made by another.*! 
purpose of showing the real seller, evidence is ad- 
missible as to the ownership or control of the prop- 
erty at the time of the sale,*? and as to whom pay- 
ments had been made,** but where, in an action for 
goods sold, it is shown that plaintiff was the owner 
of the goods, defendant’s testimony that he supposed 
he was dealing with plaintiff as an officer of a cor- 
poration is not competent, for, having obtained the 


the agent of the nominal seller in sell- 
ing to others than plaintiff is prop- 
erly excluded, as relating to an im- 
material collateral matter. Raymond 
Syndicate v. American Radio, etc., 
Corp., 263 Mass. 147, 160 NE 821. 


39. Mann v. Payne, 256 Mass. 233, 
152 NE 2385; Midland Trading Corp. 
v. Hechtkopf, 176 NYS 712. 


[a] Evidence held admissible.—In 
an action for the price of goods, in 
which defendants claim that plaintiff 
was only an agent for another person, 
and on cross-examination attempts to 
show that he brought such other per- 
son to defendants’ office for the pur- 
pose of making a settlement, plain- 
tiff’s testimony as to his reimburse- 
ment of such other person for an 
amount allowed to defendants and his 
indebtedness for the goods is proper- 
ly admitted. Christopher v. Muso- 
lino, 241 Mass. 202, 1385 NE 124. 


[b] Nonexistence of corporate 
seller.—(1) On the issue whether the 
sale was made by plaintiff corpora- 
tion, or by another’ corporation 
against which defendant had a claim, 
it is error to exclude a certificate of 
incorporation of plaintiff dated nearly 
a month after the date of the sale, 
when offered to prove defendant’s 
contention that plaintiff corporation 
was not in existence at the time of 
the sale, and where the complaint 
does not allege corporate existence at 
the date of the sale, but merely that 
plaintiff “is” a corporation. Midland 
Trading Corp. v. Hechtkopf, 176 NYS 
712. (2) On the issue whether a sale 
was made by defendant in a trade 
name, given in the contract as the 
name of the seller, or by a corpora- 
tion, through a branch office having 
that name, the certificate of the sec- 
retary of the commonwealth and a 
copy of the charter, showing that the 
branch office was not incorporated un- 
til later, is competent, since if the 
named seller had no existence as a 
corporation, defendant who signed the 
contract is liable as principal. Mann 
v. Payne, 256 Mass. 233, 152 NE 235. 


40. Mass.—Raymond Syndicate v. 
American Radio, etc., Research Corp., 
263 Mass. 147, 160 NE 821. 


N. Y.—Hernandez v. Brookdale 
Mills, 194 App. Div. 369, 185 NYS 485. 


N. C.—Gregge v. Mallett, 111 N. C. 
74, 15 SE 936. 


Or.—Horn v. Elgin Warehouse Co., 
96 Or: 403,190 Po15t: 


Vt.—Hendrickson v. International 
Harvester Co., 100 Vt. 161, 185 A 702. 


[a] Evidence held admissible.— 
(1) In an action by the buyer on a 
contract with alleged agents, whose 
authority and agency defendant de- 
nies, plaintiff’s testimony that one 
agent said they were selling machin- 
ery for defendant is admissible in ex- 
planation of plaintiff’s statement that 
he contracted: with defendant and not 
with the agent. Hendrickson v. In- 
ternational Harvester Co., 100 Vt. 161, 
135 A 702. (2) In an action for the 
price of goods, defendant may show 
that at the time of the sale plaintiff 
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The 


For the 


Buyer. 


was the manager of a company, and 
that the contract of sale was with the 
company. Stark v. McClosky, 2 NYS 
737. (3) Where, in an action for 
breach of warranty of wheat sold for 
seed, defendants allege that they sold 
the wheat merely as agents for a dis- 
closed principal, evidence by defend- 
ant’s foreman that he bought the 
wheat for the account of the alleged 
principal is admissible. Horn v. El- 
gin Warehouse Co., 96 Or. 4038, 190 P 
151. (4) Where, in a buyers’ action 
for nondelivery, defendant claims to 
have made a contract as an agent for 
a disclosed principal, and not individ- 
ually, written notice to buyers, before 
execution of the contract, announcing 
the representation by defendant of a 
specified concern in the sale of such 
goods, and letters, telegrams, and ca- 
blegrams between the buyers and de- 
fendant, resulting in the consumma- 
tion of the contracts sued on, and 


showing that the buyers supposed 


they were negotiating with defend- 
ant’s predecessor, with whom they 
had agreed to place their orders, to 
be filled by the other concern, is ad- 
missible to prove that defendant was 
not individually bound by the con- 
tract it had signed in its own name. 


Hernandez v. Brookdale Mills, 194 
App. Div. 369, 185 NYS 485. 
41. Raymond Syndicate, Ince. v. 


American Radio, ete., Corp., 263 Mass. 
147, 160 NE 821. 

42. Ala.—Bowdon Lime Works v. 
Moss, 14 Ala. A. 4338, 70 S 292. 
Ga.—Rose v. Weinberger, 

628, 37 SE 868. 


112 Ga: 


Iowa.—Richmond v. Sundburg, 77 
Towa 255, 42 NW 184. 
Mich.—McKenzie v. Vandecar, 105 


Mich. 232, 62 NW 1031. 


Mo.—Elders v. Memphis Land, etc., 
Co., (A.) 257 SW 515. 


Or.—Mullaney v. Evans, 33 Or. 330, 
54 P 886. 


Vt.—Mears v. Daniels, 84 Vt. 91, 78 
ALT37. 


[a] Evidence held admissible.— 
(1) Where, in assumpsit for the price 
of goods sold, the issue is whether 
the price was due plaintiff individual- 
ly or the corporation of which he was 
president, evidence as to his control 
of the corporation and its previous 
sale of the goods to him is admissi- 
ble. Bowdon Lime Works v. Moss, 14 
Ala. A. 433, 70 S 292. (2) Where, in 
an action for lumber sold, defendant 
claims that the lumber was the prop- 
erty of a third person, who manufac- 
tured the lumber with money ad- 
vanced by defendant, and that defend- 
ant had paid plaintiff a specified sum 
in full settlement of all the claims of 
plaintiff, who had agreed to look to 
the third person for the balance of 
his account, evidence that defendant 
had furnished money to buy land, ano 
also other money, is properly received 
as against the objection that it was 
immaterial. Mears v. Daniels, 84 Vt. 
91, 78 A 737. (8) And evidence that 
subsequently the third person execut- 
ed a note to plaintiff secured by a 
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property, defendant cannot hold it and refuse to pay 
for it.44 On the question whether the apparent seller 
_acted as agent for a disclosed principal, and was not 
personally bound by the contract, evidence is admis- 
sible of the practical construction of the contract by 
the parties, as to who was to deliver and receive pay 
for the goods;**® but evidence that the buyer investi- 
eated the financial responsibility of the apparent 
seller is not admissible to show that the buyer dealt 
with him as principal.*® 

Any evidence, otherwise competent, rele- 
vant, and material is also admissible which tends to 
identify the real buyer of the goods in question,*? 


mortgage is admissible to corroborate 
defendant’s testimony touching the 
settlement and plaintiff’s agreement. 
Mears v. Daniels, supra. 


[b] Existence of indebtedness.— 
Where, in an action for the price of 
goods sold, the buyer claims that 
plaintiff had not owned the goods, and 
that the action was brought in plain- 
tiff’'s name to prevent the buyer from 
setting up a counterclaim for the 
amount of an indebtedness due the 
buyer from a third party, who had 
owned and had sold the goods to de- 
fendant, testimony as to the existence 
of such debt, but not as to details 
thereof, is competent. Elders v. 
Memphis Land, etc., Co., (Mo. A.) 257 
SW 515. 


43. Mullaney v. Evans, 33 Or. 330, 
54 P 886. 


44. Pizzutielle v. Graham, 56 Misc. 
584, 106 NYS 1099. 


45. Hernandez v. Brookdale Mills, 
194 App. Div. 369) 185 NYS 485. 


46. Hernandez v. Brookdale Mills, 
supra. 

47. Kamm v. Rees, 177 Fed. 14, 100 
CCA 432; Laskey v. Mendelson, 197 


Ill. A. 494; Watson v. Winston, (Tex. 
Civ. A.) 43 SW 852. 


[a] Evidence held admissible.— 
Where a question in issue is whether 
defendant personally contracted for 
the building ot certain machinery by 
plaintiffs as testified by them, or 
whether the contract was made by a 
corporation of which he was a stock- 
holder and officer, plans of the ma- 
chinery used in its construction and 
made in plaintiffs’ shop, having de- 
fendant’s name thereon and shown to 
have been seen by defendant a num- 
ber of times. while he was superin- 
tending the work, are admissible in 
evidence on such issue. Kamm vy. 
Rees, 177 Fed. 14, 100 CCA 432. 


[b] Evidence held inadmissible.— 
(1) In an action against trustees of a 
church for the price of a pipe organ 
originally sold to a choir association 
as an independent body, testimony as 
to the reasons why plaintiff made the 
original contract with the choir as- 
sociation and not with the church is 
irrelevant. Pilcher v. Thompson, 145 
Ga. 604, 89 SE 698. (2) In action for 
goods sold, it is error to admit in evi- 
dence the judgment roll in an action 
between plaintiff and defendant’s hus- 
band, with which defendant had no 
connection whatever. Robitzek  v. 
Mele, 167 NYS 315. (3) Where, in an 
action by the seller against the buyer 
for freight charges on two car loads 
of sheep, defendant claims that the 
sale was made to a packing company 
and not to him, and plaintiff upon 
cross-examination testifies that he 
had purchased meat of the packing 
company at its shop, it is not error 
to sustain objections to the question 
whether the bills therefor were made 
out against him in the name of de- 
fendant, and if he knew the location 
of the company’s place of business, 
since it is immaterial whether the 


bills for the meat purchased were 
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such as whether the real buyer of materials used in 
a building was the contractor engaged in erecting or 
repairing the building or the owner of the building,** 
As tending to show who was 
the buyer, evidence is admissible as to who gave the 
order for the goods,°® or to whom eredit was ex- 
tended,®! or to whom the goods were delivered,*” 


or a subcontractor.*® 


made out in the name of the company 
or of defendant, nor would the knowl- 
edge or lack of knowledge as to the 
location of the company’s building be 
of importance. Beach v. Schroeder, 
47. Colo: 312, 107, BP 271. (4) So; also; 
in such a case,.it is not error to sus- 
tain objections to questions asked de- 
fendant whether a check signed by 
the packing company, per defendant, 
was the form used by the company, 
and also how the company’s funds 
were kept in the bank, where it is 
clearly evident that the check was the 
check of the company and it is admit- 
ted that it was received by plaintiff 
as payment on the sheep. Beach v. 
Schroeder, supra. 


[ec] Proof of admission of pur- 
chase.—(1) Testimony of a witness 
that he was present on a certain oc- 
casion, and there heard a woman, 
whom he could not identify, but who 
was in charge of a horse, say that she 
had bought the horse a few days pri- 
or to that occasion, is relevant as cu- 
mulative evidence tending to establish 
an extrajudicial admission made by 
defendant to the effect that the horse 
which is the subject matter of the 
suit had been bought by her from 
plaintiff, where there is evidence by 
another witness to the effect that on 
the particular occasion described the 
woman in charge of the horse was de- 
fendant, and that the particular horse 
was the subject matter of the suit. 
Lundy v. Tucker, 34-Ga.\ A. 721, 130 
SE 924. (2) And where there is con- 
flicting evidence as to whether de- 
fendant had bought the horse or held 
it merely as bailee, the exclusion of 
such evidence to establish, extrajudi- 
cial admissions of defendant that she 
had purchased the horse is prejudi- 
cial error. Lundy v. Tucker, supra. 


[d] Exclusion held harmless.—On 
an issue as to whether certain goods 
were bought by a certain brokerage 
company, the exclusion from evi- 
dence of the minutes of stockhold- 
ers’ meetings and parol evidence of 
what took place at such meetings, of- 
fered to show that the by-laws of the 
company forbade purchase of goods 
on its own account, iS not erroneous, 
where the only by-laws referred to 
show that purchases were expressly 
authorized when deemed necessary by 
the executive committee, and there 
was no showing that such was not the 
case with the alleged purchase. East- 
ern Shore Trust Co. v. Lockerman, 
148 Md. 628, 129 A 915. 


48. [a] Evidence held admissible. 
—(1) In assumpsit for merchandise 
furnished to a contractor on the cred- 
it of defendant for whom the con- 
tractor was erecting a house, evidence 
that defendant was notified that the 
sale and shipment were made on his 
eredit alone, and that he was notified 
of the true facts before the material 
was used in the construction of the 
house, is competent as tending to 
show an evidentiary fact for the jury. 
Shepherd v. Butcher Tool, etc., Co., 
198 Ala. 275, 78 S 498. (2) On as- 
sumpsit to charge defendant with the 
purchase price of supplies furnished 
to his contractor on the theory he 
promised to pay for them, the record 
in a suit by plaintiff against the con- 
tractor, in which judgment was recov- 
ered for the purchase price and the 
amount defendant owed the contrac- 
tor was applied thereto by trustee 
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fendant’s 


the purchase.°® 


proceedings, is material on the issue 
whether the supplies were furnished 
to the contractor’ on defendant’s 
promise to pay therefor. Davis v. U. 
S. Bobbin, ete., Co., 119 Me. 548, 112 
A 348. (3) Where, in an action for 
making and fixing iron railing to cer- 
tain houses belonging to defendant, 
the defense is that the credit was giv- 
en to the contractor and not to de- 
fendant, the contractor, who has be- 
come a bankrupt since the railing was 
furnished and who testifies that the 
order was given by him, may testify 
as to the state of the account between 
himself and defendant in reference to 
the building of the houses at the time 
of his bankruptcy, as being overpaid 
for the work. Gerish v. Chartier, 1 
CG. Bz 13, 50 ECL/1L3, 135 Reprint 439: 


{b] Evidence held inadmissible.— 
(1) Evidence that plaintiff had never 
given credit, but had always required 
cash payments for goods sold to a 
contractor, who had agreed to furnish 
certain goods to be used in the con- 
struction of defendant’s house, is in- 
competent to show a purchase by de- 
fendant of such goods. Watson v. 
Winston, (Tex. Civ. A.) 48 SW 852. 
(2) Where plaintiff claims that he 
supplied a furnace to defendant at 
her request, but defendant claims that 
the furnace was furnished to one T, 
who was under a written contract 
with her to build the house in which 
the furnace was placed, and defend- 
ant and T both testified that the fur- 
nace was furnished to the latter, the 
written contract with T is properly 
excluded. Meurer v. Von Kramer, 69 
Hun 125, 23 NYS 371. 


[ec] Contract between owner and 
contractor (1) is admissible in an ac- 
tion against the owner and contractor 
for material furnished, involving the 
issue as to whether the material was 
sold to both owner and contractor or 
to only one of them. Davis v. Utah 
Constr. Co., 64 Utah 460, 231 P 816. 
(2) But evidence of a contract be- 
tween the owner and the contractor, 
in which the owner reserves the right 
to pay for materials used, is not ad- 
missible, on the issue whether mate- 
rials were sold to the owner or con- 
tractor. Sutterer v. Lassetter, 217 
Ala. 32, 114 S 414. ' 


49. [a] Evidence held inadmissi- 
ble.—In an action by a furnisher of 
materials against contractors who 
had made a subcontract with a party 
with whom plaintiff would not deal, 
the materials being billed to defend- 
ants, and the only issue being wheth- 
er defendants agreed to pay for the 
materials, testimony offered by de- 
fendants as tending to show that they 
had paid the subcontractor for the 
materials was properly excluded, 
since payment to the subcontractor 
would not be evidence that defend- 
ants did not order the material from 
plaintiff. FE. P. Sanderson Co. v. Car- 
roll, 238 Mass. 142, 130 NE 81. 


50. Dousman v. Peters, 85 Mich. 
488, 48 NW 697; Bridgman v. Hall- 
berg, 52 Minn. 376, 54 NW 752; Quin- 
by v. Carhart, 133 N. 7Y. 5'79,\30 NE 
972; Richards v. Ross, 88 Hun 390, 
31 NYS 905; Howe v. Morehouse, 5 
Silv. Sup. 272, 7 NYS 938 [aff 130 


N. Y. 651, 29 NE 1033]; Benson y. 
Hart, 10 Wash. 301, 38 P 1041. 
51. Ala.—Shepherd v. Butcher 


Tool, etc., Co., 198 Ala. 275, 73 S 498 


[§ 18 


such as to defendant’s alleged agent,>® or to defend- 
ant’s tenant who was authorized to purchase on de- 
credit ;°* 
ownership over the goods bought ;°° or as to who was 
the owner of the property or business benefited by 
Evidence as to the credit or pecuni- 
ary condition of the alleged purchaser may be shown 


or as to who exercised acts of 


Cal.—Merz v. Poole, 82 Cal. A. 12, 
254 P 914. 


Mass.—Hindle v. Healy, 204 Mass. 
48, 90 NE 511. 


Mo.—Cut Rate Woolen Co. v. U. S. 
Tailoring Co., (A.) 267 SW 969. 


Vt.—Hendrickson v. International 
Harvester Co., 100 Vt. 161, 135 A 702. 

[a 
(1) here defendant denies the agen- 
cy of persons contracting for a sale 
of goods, plaintiff may*testify as to 
whom credit was given and why. 
Hendricksen v. International Harves- 
tercCo., /LOOKV trob6i i135) Ae T02, ace) 
Testimony by plaintiff's agent as to 
sale of material and the amount 
thereof, and a memorandum thereof 
made by such agent, is competent as 
tending to show to whom credit was 
extended. Shepherd v. Butcher Tool, 
etc., Hardware Co., 198 Ala. 275, 73 S 
498. (3) Where there is evidence 
that defendant authorized K. to pur- 
chase goods on her account, evidence 
that statements of the account deliv- 
ered to defendant were retained with- 
out objection is admissible. Childress 
v. Smith-Echols-Burnett Hardware 
Co., 162 Ala. 371, 50,S: 322. 


[b] Evidence that he had nothing 
in his own name, as testified by a 
party, is admissible on the issue as 
to whether credit was. given to him. 
pate v. Healy, 204 Mass. 48, 90 NE 


[ec] Chattel mortgage.—Where 2 
seller of goods to an individual un- 
der the name of a corporation, who 
has taken a chattel mortgage as se- 
curity brings action, the mortgage is 
admissible only to show to whom 
credit was. given. Fairbanks v. Coul- 
son Stock Food Co., 151 Mo. A. 260, 
131 SW 894. 


52. Ill.—Hartshorn v. Byrne, 147 
Ill. 418, 35 NE 622 [aff 45 Ill. A. 250). 

Mo. — Amos James Groeery Co. v. 
Prichard, (A.) 297 SW 721. 

Nebr.—Milligan v. Butcher, 
Nebr. 6838, 37 NW 596. 


Y.—Maresi v. American Yacht 


23 


INT 
Club, 10 Mise. 220, 30 NYS 1068. 


Wash.—Pacific Cable Constr. Co. v. 
McNatt, 2 Wash. 216, 27 P 869. 


53. Fitch v. Metropolitan Hotel 
Supply Co., 69 App. Div. 611, 74 NYS. 
616; Missouri, etc., 


v. Upham Mfg. Co, 
NwW 518. 


54. 
Div. 204, 883 NYS 29 


[a] Loan to RIE in an 
action for the price of fertilizer, de- 
fended on the ground that it had been 
sold to defendant’s tenant, the evi- 
dence as to defendant’s loan to the 
tenant and his undertaking to pay for 
the fertilizer is conflicting, all the 
writings between them are admissi- 
ble. Wheat v. Union Springs Guano 
ie 195 Ala. 180, 70 S 681. 

5. Mt. Lincoln Coal Co. v. Lane, 
23 Pore. 121,46 (632. 

56. Ark.—Moore v. Rogers Whole- 
sale Grocery Co., 177 Ark. 993, 8 SW 
(2d) 457. 

Ind.—Haas v. C. B. Cones, etc., Mfg. 
Co., 25 Ind. A: 469, 58 NE 499. 

Mass.—Jackson, ete., Co. v. Fuller, 
226 Mass. 441, 115 NE’ 766; Tozier v. 
Crafts, 123 Mass. 480. 


120 Wis. 561, 98 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Murtagh v. gies ok 85 App. 


Evidence held admissible.— ~ 4 


§§ 18-19] 


as tending to prove a sale to him rather than another 
person;°* and vice versa, evidence that the credit 
of such other person was not good is admissible as 
tending to show that. the sale was not to him, but to 
Where the goods are ordered 
by one person and delivered to another person, evi- 
dence is admissible which tends to show which of 
them was intended to be the real buyer,®® or whether 


the alleged buyer.°* 


Mich.—Miller v. Jurezyk, 109 Mich. 
637, 67 NW 898. 


N. Y.—Tidden v. Raab, 60 Hun 579, 
14 NYS 556. 


Or.—Botefuhr vy. Rometsch, 34 Or. 
491, 56 P 808. 


[a] Evidence held admissible.— 
(1) Where, in an action against one 
as owner of a store for goods sold 
and delivered, defendant denies own- 
ership, testimony respecting witness- 
es’ knowledge and information con- 
cerning defendant’s ownership of the 
store is competent. Moore vy. Rogers 
Wholesale Grocery Co., 177 Ark. 993, 
8 SW (2d) 457. (2) Where the de- 
fense is that the goods were sold to 
defendant’s successor in business, and 
plaintiff's manager testifies that he 
never knew anything about defendant 
having sold his business to another 
until after the sales involved, defend- 
ant may prove by a witness that the 
latter had purchased goods from 
plaintiff on a written order from de- 
fendant’s successor prior to the sales 
in question, although defendant can- 
not identify the goods so purchased 
as a part of the account sued on. 
Beauchamp v. Hayes Stores Co., 165 
Ark. 126, 262 SW 993. (3) Where 
plaintiff claims that defendant and 
his son came to his place of business, 
that defendant said he intended to 
build some houses, and that what- 
ever his son ordered might be charged 
to him but defendant denies the con- 
tract as claimed, and testifies that he 
simply contracted for. the material in 
one house, which he was building, it 
is error to exclude evidence for de- 
fendant that title to the lots other 
than the first was not in defendant, 
but in his sons. Miller v. Jurczyk, 
109 Mich. 637, 67 NW 898. (4) In an 
action on a note and for goods sold 
and delivered to defendant, evidence 
that defendant purchased the hard- 
ware used in erection of-houses is ad- 
missible as tending to show that de- 
fendant was in fact the owner of the 
property, and that a third party was 
not acting as the owner of the prop- 
erty but as defendant’s agent. Jack- 
son, ete., Co. v. Fuller, 226 Mass. 441, 
115 NE 766. (5) Where partners sell 
the business to defendant, and the 
agreement is reduced to writing, and 
defendant immediately assumes man- 
agement and control of the business, 
the writings evidencing the sale are 
admissible to show that defendant 
was the true owner of the business, 
and liable to plaintiff, for goods sold, 
although the papers, after being sign- 
ed, were retained by the attorney who 
drew them. Commercial Milling Co. 
vy. Schiemann, 219 Mich. 92, 188 NW 
355. 

[b] Purchaser as agent for wife. 
—In an action to recover for goods 
sold, on an issue as to whether de- 
fendant purchased for himself, or as 
the agent of his wife, evidence that 
the business for which the goods were 
purchased was owned and conducted 
by him in the name of his wife is 
competent, although tending to show 
that he carried it on in her name for 
the purpose of defrauding his credi- 
tors. Botefuhr v. Rometsch, 34 Or. 
491, 56 P 808. 


[ce] Evidence of publication of 
notice in a newspaper that defend- 
ant, the alleged buyer, had sold his 
store and business is not admissible, 


SALES 


such publication being of itself no 
notice to plaintiff of the sale. Haas 
v. C. B. Cones, etc., Mfg. Co., 25 Ind. 
A. 469, 58 NE 499. 


57. Alcock vy. Hopkins, 6 Cush. 
(Mass.) 484; Cut Rate Woolen Co. 
v. U. S. Tailoring Co., (Mo. A.) 267 
SW 969; Bronner y. Frauenthal, 37 
N. Y. 166,°4 Transer. A. 116 [aff 22 
N. Y. Super. 350]; Moore v. Meacham, 
10 N. Y. 207; Maher v. Willson, 3 
NY S30) s att ad23' Na ¥." 655, »25e-N 
954]; Fentress v. Steele, 110 Va. 
578, 66 SE 870. But see Norris v. 
Dodge, 23 Ind. 190 (holding that, 
in an action against a father for 
the price of goods which he had 
ordered for a son who had come 
of age and had a family of his own, 
evidence of the insolvency of the 
son is immaterial). 


[a] Evidence held admissible.— 
(1) Upon an issue whether goods 
were sold to a husband or to his 
wife, it is competent to prove a con- 
versation between the husband and 
the seller in which the former asked 
credit and the latter refused it. 
Tiemeyer v. Turnquist, 85 N. Y. 516, 
389 AmR 674. (2) Upon an issue 
whether goods were sold to defend- 
ants or to a third person, it is com- 
petent for plaintiff to prove that im- 
mediately prior to the sale he had 
been directed not to trust such third 
person because he was not respon- 
sible, and plaintiff may prove it by 
the person giving him the informa- 
tion, and it is immaterial that de- 
fendant was not present at the time 
of the communication. Bronner v. 
Frauenthal, 37 N. Y. 166, 4 Transcr. 
AS UES wlatee22es Ny AY. Super: 300). 
(3) Where, in an action for the price 
of machinery, defendant claims that 
the real purchaser waS a corpora- 
tion, and attempts to show that 
plaintiffs did not in the first instance 
consider defendant’ their debtor, 
plaintiffs may show that pending ne- 
gotiations for the sale of the ma- 
chinery to defendant they inquired 
into his financial standing, as tend- 
ing to show that they relied on de- 
fendant’s credit in making the sale. 
Fentress v. Steele, 110 Va. 578, 66 
SE 870. 


[b] Where defendant is identified 
as buyer, evidence of his financial 
standing is immaterial. Maher vv. 
Willson, 8° NYS): 80) [aff 123 ;N... Y. 
655, 23 NE 954]. 


58. Coos Bay Mfg. Co. 
fornia Selling Co., °29 Cal. 
155 P 817; Munroe v. Mundy, 
Iowa 707, 146 NW 819. 


[a] Evidence held admissible.— 
(1) Where, in an action for the pur- 
chase price of a team which plain- 
tiff claims he sold directly to defend- 
ants, evidence that the third per- 
son, to whom he delivered the team 
at the request of defendants, did not 
meet his obligations is admissible to 
show why plaintiff would only deal 
with defendants. Munroe v. Mundy, 
164 Iowa 707, 146 NW 819. (2) 
Where it is contended that proper- 
ty bought in the name of another 
company was really bought by de- 
fendant, evidence that a judgment 
had been recovered against the os- 
tensible buyer and execution re- 
turned unsatisfied is admissible, as 
tending to show the insolvent con- 


v. Cali- 
A. , 407, 
164 


[55 C.J.] 55 


the sale was made to an agent individually or to the 
principal for whom he purported to act;°° but where 
the buyer conducts all the negotiations in his own 
name, evidence as to the agency relation is not ad- 
missible unless accompanied by proof that the seller 
was advised thereof.®? 
whom he thought was the buyer.*? 


[§ 19] (2) Documentary Evidence. 


The seller may testify as to 


Subject to 


dition of such corporation at that 

time. Coos Bay Mfg. Co. v. Califor- 

Se Nga Cor, 129: “Cal. «AS UZOT hob: 
ue 


59. [a] Evidence held admissi- 
ble.—(1) In an action against de- 
fendant for goods delivered to a third 
company, testimony that defendant’s 
agent purchased goods at the man- 
ager’s direction, and that defendant 
sent money to the third company, 
is competent to show defendant’s in- 
terest in the third company, as tend- 
ing to show that his acts in pur- 
chasing equipment and sending it 
and the money to the third com- 
pany were the acts of the latter. 
Riverside Fibre, etce., Co. v. O. C. 
Keckley Co., 32 F. (2d) 23. (2) Ev- 
idence of what passed between the 
seller and the person to whom the 
goods were delivered, respecting the 
quality of the goods, and the seller’s 
responsibility to him for a loss, is 
admissible on the question whether 
he or the person who ordered the 
goods was the buyer. Shaw v. 
Fleming, 143 Pa. 104, 22 A 816. 


[b] Evidence held inadmissible.— 
In an action to recover the balance 
due on an account annexed for goods 
delivered to defendant’s married 
daughter, whether defendant ever 
suggested to plaintiff seller or its 
agent that efforts be made to» col- 
lect from the daughter’s husband, his 
son-in-law, is irrelevant to the is- 
sue whether defendant made the con- 
tract for purchase of the furniture. 
Jackson Caldwell Co. v. Poto, 235 
Mass. 58, 126 NE 285. 


60. Estes v. Aaron, 227 Mass. 96, 
116 NE 392. : 


[a] Evidence held admissible.— 
In a suit to recover for underweight 
in cotton sold and billing at lower 
than true grade, testimony of a par- 
ty who acted for plaintiff in mak- 
ing the sale, relative to conversa- 
tions leading up thereto and its con- 
summation by delivery, tending to 
show the cotton was bought by de- 
fendant, and not by the party who 
acted as his agent, is admissible. 
Georgia Cotton Co. v. Lee, 196 Ala. 
599, 72 S 158. 


[b] Evidence held inadmissible.— 
On the issue whether goods sold by 
a retention of title contract were 
sold to an individual or to a cor- 
poration for which he purported to 
act, the fact that charter was granted 
to the corporation shortly after the 
retention of title contract was record- 
ed is immaterial. Powers v. Bruns- 
Moc ete, Co?) 19 1GaicAl9706,° 92S 


[ec] As trustee.—Although an 
agent did not have authority to sell 
goods below listed price, evidence of 
a conversation between the _ pur- 
chaser, a trustee of.the business, and 
such agent as to the seller looking 
only to a pro rata share of assets 
for the purchase price, is competent 
to show a sale to the buyer as trus- 
tee, and not as an individual. Roth- 
etd v. Kennedy, 86 Or. 566, 169 P 

02. 


61. Capilano Timber Co: Weg 
Bahamas-Cuban Co., 188 Wash. 668, 
PLES Mi 968. 

62. Shapiro v. Greenberg, 94 Cal. 


A. 241, 270 P 1008. 


56 [55 C.J] 


the general rules relating to documentary evidence,** 
it is competent to identify the parties, seller or buyer, 
by letters constituting correspondence relative to 
the sale,°* or by other documents relating thereto.*° 
Subject to the general rules re- 
lating to book entries as evidence,®* entries in the 
books of the seller showing to whose account the 
goods are charged are admissible for the purpose of 
showing who is the real buyer in the contract of 


Book entries.°° 


sale.°§ 


[§ 20] c. Weight and Sufficiency—(1) In Gen- 


SALES 


agent.*> 


eral. General rules relating to the weight and suffi- 
63. See Evidence §§ 900-1218. 68 Mich. 98, 35 NW 840. 
64 General Fireproofing Co. v. 


Terami, 262 Fed. 106. 


[a] Letters held admissible.—On 
‘the question whether a contract of 
defendant to sell was with plaintiff, 
or with the T Company, mentioned 
in defendant’s letter to plaintiff, and 
as against the contention that a let- 
ter from plaintiff to defendant and 
such letter from defendant to plain- 
tiff, together with a letter of credit 
of a bank, constituted a closed con- 
tract between plaintiff and defendant 
for sale by defendant to plaintiff, 
prior and subsequent letters between 
defendant and the T Company are 
admissible where they throw light 
on the letters between plaintiff and 
defendant. General Fireproofing Co. 
v. Terami, 262 Fed. 106. 


Letters as evidence generally see 
Evidence §§ 1106-1113. 


65. Merz v. Poole, 
254 P 914; Buckingham v. 
12 Del. 176, 30 A 779. 


[a] Bills rendered by the seller 
to the person to whom the goods 
were delivered, and other incidents 
surrounding the transaction, are ad- 
missible, although the goods were 
charged to the person giving the or- 
der. Buckingham v. Murray, 12 Del. 
76, 30. AY 779. 


{[b] Bill of parcels delivered by 
plaintiff, having at the foot of it 
a receipt, written at the same time 
with the bill, is admissible without 
a receipt stamp, for the purpose of 
proving that the goods mentioned 
were sold to a third person and not 
to defendant. Millen v. Dent, 10 Q. 
B. 846, 59 ECL 846, 116 Reprint 321. 


[c] Government records.—Where, 
in action against an individual to 
recover for goods, the invoice offered 
in evidence shows that the goods 
were charged to a corporation, and 
the invoice at the bottom has a di- 
rection that the goods should be en- 
tered in the government records as 
“purchased from” defendant, nam- 
ing him, it is not error to refuse to 
admit the revenue books in which 
the goods had been charged to de- 
fendant, as the direction in the in- 
voice does not conclusively establish 
contractual relations between plain- 
tiff and defendant in the sale of the 
cigars, and the revenue books have 
no additional probative value. Wolf 
v. Solomon, 59 Pa. Super. 255. 


66. Admissibility as to goods de- 
livered generally see Evidence § 1059. 

67. See Evidence §§ 1033-1090. 

68. U. S.—Kamm v. Rees, 177 Fed. 
14, 100 CCA 432. 

Cal.—Sanborn vy, Cunningham, 
P 894. 

Iowa.—Hale v. Gibbs, 43 Iowa 380. 

Mass.—Langdon vy. Hughes, 107 
Mass. 272. 

Mich.—Love v. Ramsey, 139 Mich. 
47,102 NW 279; Montague v. Dougan, 


Sze C alee A. wele2, 
Murray, 
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Minn.—Winslow v. Dakota Lumber 
Co., 32 Minn. 237, 20 NW 145. 


N. Y¥.—Woodward v. Remmington, 
81 Hun 160, 30 NYS 743. 
Okl.—Kesler v. Cheadle, 12 OKI. 


489, 72 P 367. 


Or.—Davis v. Emmons, 32 Or. 389, 
bP P-652. 


gee aa ee v. Cress, 2 Whart. 
{a] Sales slip and ledger sheet, 
showing charge against defendant, 
are admissible in action for price of 
tires delivered to third party to show 


defendant was principal debtor. 
Merz v. Poole, 82 Cal. A. 12, 254 P 
914, 

[b] Existence of order.—Where 


plaintiff claims to have received an 
order from defendants, which they 
deny, it is competent for them to 
show, on cross-examination of plain- 
tiff and his bookkeeper, whether 
plaintiff kept an order book in his 
business, and whether it contained 
an entry of the disputed order. 
Oltarsh v. Lewis, 88 NYS 127. 


69. See Evidence §§ 1730-1806. 
Moats hc heats evidence see infra § 

70. See cases infra notes 72-77. 

71. See cases infra notes 78-83. 

72. See cases infra this note. 

[a] Evidence held sufficient: (1) 


In action for purchase price or re- 
covery of possession for breach, to 
show that plaintiff, and not another, 
was the seller (Stadlman v. John- 
son, 23 Ariz. 498, 205 P 327; Haskett 
Vv. Hartwick, 48 Cal: “A. 934; 191) P 
553; Thordorson BPlectric Mfg. Co. 
v. Hub Electric Co.; 211 Till. A. 296), 
(2) such as plaintiff, and not a third 
person to whom notes for the pur- 
chase price were given aS a means 
of financing the main transaction 
(Pioneer Electric Co. v. McCurdy, 151 
Minn. 304, 186 NW 776), (3) or to 
show that another, and not plain- 
tiff, was the seller (Campbell v. 
Emslie, 101 App. Div. 369, 91 NYS 
1069 [aff 184 N. Y. 589 mem, 77 NE 
1183 mem]; Martin v. Auto Finance 
Co., (Tex. Civ. A.) 25 SW (2d) 919). 
(4) In an ‘action by the buyer, to 
show that defendant, and not anoth- 
er, was the seller (National Seed Co. 
v. Leavell, 202 Ky. 438, 259 SW 1035; 
Simmons v. Rock Island Plow Co., 
41 S. D. 505, 171 NW 330), (5) al- 
though a local company made col- 
lections (National Seedi yuiCowe vy. 
Leavell, supra). (6) To show that 
a memorandum of the agreement, by 
mistake, did not correctly identify 
the seller. Meyer v. Shapton, 178 
Mich. 417, 144 NW 887. (7) To show 
existence of Army and Navy Mag- 
azine as seller aS a business entity, 
recognized as such by the buyer, and 
from which the buyer ordered books, 
as against a motion for nonsuit for 
failure of proof in that respect. 
Lewis v. Scoville, 94 Conn. 79, 108 


[§§ 19-20 


ciency of the evidencé®® apply in determining the 
weight and sufficiency of the evidence as to the iden- 
tity of the seller,?° or buyer.7? 


Seller. These rules have been applied to the weight’ 
and sufficiency of evidence to show, among other 
things,’? that the alleged seller acted for himself 
in making the sale and not for another,** or that an 
agent in making the sale acted on his own account,’ 
or that the sale was made by a principal through an 
An order addressed to, and accepted by, 
a manufacturer is evidence of a contract of sale by 
it, as seller, although payment is made to the local 


A 501. 
[b] Evidence held insufficient: 
(1) In action to recover purchase 


money paid, to show purchase from 
defendant. Speckard v. Mendenhall, 
(Mo, A.) 253" SW £662" “(@2) in an 
action fom goods sold and delivered 
by plaintiff, to show that the sale 
was made by or for plaintiff, but 
that it was made by a third person. 
Adolph Prinée Co. v. Koenig, 147 
NYS 212 (3) In’ an action or gene 
return of the purchase price of a 
truck and for damages, to sustain 
the claim of plaintiffs that they pur- 
chased the truck of defendants. 
Whitson v. Pacific Nash Motor Co., 
37 Ida. 204, 215 P 846. (4) In ac- 
tion for goods sold and delivered, to 
show purchase from another than 
plaintiff. Popular Women’s Wear 
oo5 v. Federal Gown Co., 170 NYS 

73. Courteney v. Standard Box 
Co:, 16(Cal. A. 6005 dia ties 

74 Schmidt v. Le Bourgeois, 170 
La. 625, 128 S 656. 

75. [a] Evidence held sufficient: 
(1) In general. Martin v. American 
Magnestone Corp., (Mo. A.) 247 SW 
465; Texas Seed, etc., Co. v. Wat- 
son, (Tex. Civ. A.) 160 SW 659. (2) 
To show that:the seller acted per- 
sonally and not through an agent. 
Gilpatrick v. Downie, 143 Wash. 671, 
255 P 1028. (3) To show that the 
real owner was the seller and not 
the agent who arranged the sale. 


National School Furnishing Co. v. 
Cole, 30 Ill. A. 156. 
[b] Evidence held insufficient: 


(1) To show that seller was agent 
for another in making sale. Simeola 
v. Lippard-Stewart Motor Sales Co., 
156 NYS 762. (2) To show sale by 
manufacturer through agent. Ford 
Motor Co. v. Switzer, 140 Va. 383, 125 
SE 209; Porter v. Baretich, 153 
Wash. 679, 280 P 78. 


[ec] Notice of agency.—PHvidence 
that the seller’s alleged agent no- 
tified the buyer that he was act- 
ing as such agent, and that the goods 
were billed directly from the seller 
to the buyer, does not sustain a 
finding that the buyer purchased 
from the alleged agent instead of 
the seller. Fred Medart Mfg. Co. v. 
Weary, 33 Cal. A. 347, 165 P 35. 


[d] Ownership of property.— 
Where a seller acts for an undis- 
closed principal in a sale, a letter 
received by the purchaser from the 
principal on the day following the 
sale, which incloses trade acceptances 
and invoices of the seller and re- 
quests that the acceptances be ac- 
cepted, and the invoices recite that 
the goods are bought from the seller, 
and contain the statement, “trade ac- 
ceptances to be presented by prin- 
cipal and to be returned to them,” 
are but slight proof that the prin- 
cipal was the owner of the prop- 
erty sold. Foreign Trade Banking 
Corp, va iGersetamCornp wee eNeeks 
265, 142 NE 607, 31 ALR 932. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 20) 


agent or dealer,’* or although the property is shipped 
from the factory in the name of such agent or deal- 


ens 
Buyer in general. 


76. Gilbert Gulbrandson Bst., Inc. 
v. Hart-Parr Co., 142 Minn. 465, 172 
NW 704. 


77. Gilbert Gulbrandson Est., Inc. 
v. Hart-Parr Co., supra. 
78. See cases infra this note; 


and notes 79-83. 


[a] Evidence held sufficient: To 
identify buyer: (1) In general. In 
re Roth, 6 F. (2d) 1022; Wells v. 
Vallo, (Mo. A.) 187 SW 621; Fruit 
Dispatch Co. v. Gilinsky, 84 Nebr. 
821, 122 NW 45 [reh den 85 Nebr. 
475, 123 NW 1018]. (2) As person 
who ordered and contracted for the 
goods. Joaquin vy. Mitsumine, 34 
Philippine 858; Howard G. Fields 


Lumber Co. v. Pyramid Asbestos Co., 
(Tex Civ, “A.)-20 SW (20) 915. (3) 
As contractor and not owner. Pitts- 
burgh Pilate Glass Co. v. Kucharo, 
186 Iowa, 1366, 173 NW _ 96. (4) 
As owner and not contractor. Mem- 
phis, ete., R. Co. v. Atlas Powder 
Co., 123 Ark. 620, 185 SW 786; South- 
ern Creosoting Co. v. Chicago, etc., 
R. Co., (Mo.) 205 SW 716; Elmore 
we Cox, (Mio. “A:) -9 SW (2d) 681; 
Tidden v. Raab, 14 NYS 556. (5) 
As both owner and contractor. Davis 
v. Utah Const. Co., 64 Utah 460, 231 


P8116. (6) As landlord and not 
tenant, as buyer of cotton. Bigger 
v. Johnson, 106 Ark. 89, 152 SW 


291. (7) As tenant and not land- 
lord. Owl Hardware Co. v. Schoon- 
maker, 114° Kani °'767,°220°-P> 1052. 


(8) As partnership, and not a cor- 
poration composed of the same per- 
Sons. (State vi Traylor,’ 77 Ind-—A. 
419, 132 NE 608. (9) As partner- 
ship, composed of alleged buyers. 
O’Neill v. Dunning, 132 Wash. 138, 
231 P 449. (10) As partnership of 
which defendant, plaintiff's agent, 
was a member. Grayburg Oil Co. 
v. Nevill, (Tex. Civ. A.) 300 SW 
960. (11) In action for purchase 
price, to show that credit was ex- 
tended and sale made to defendant 
and not to another. Portland Co. v. 
Searle, 169 Fed. 968; Armstrong v. 
Barceloux, 34 Cal. A. 438, 167, P8395; 
mastern, Burlap BazCo. ve) C3.) M: 
Shay Fertilizer Co., 96 Conn. 139, 
ition. Libba Auto (Jeieht,'cetc, Mie: 
Co. v. 35% Automobile Supply Co., 
189 Ill. A. 543; White Oak Coal Co. 
v. Worthington, 188 Ill. A. 567; 
Keeton v. Smith, 158 Ky. 812, 166 
Sw 610; Kern v. Harper, 11 La. A. 
57, 123 S 150; Shushan v. Finkel- 
stein, 1 La. A. (Orleans) 16; Law- 
son’ vo Walstad, ‘ete:;: Inv. Co.j-177 
Minn. 560, 225 NW 725; Steane v. 
Mayer, 147 NYS 928; Chandler v. 
Moore, 148.S:; ©. 152, 145 SE 699; 
Luck v. Alamo Printing Co:, (Tex. 
Civ. A.) 190 SW 204; Leventhal v. 
Hollamon, (Tex. Civ. A.) 165 SW 6; 
Harlan v. Texas Fuel & Supply Co., 
(Tex. Civ. A.) 160 SW 1142; Paysee 
Hardware Co. v. Laurens, (Wash.) 
286 P 56; Sumner Iron Works v: 
‘Winkleman Lumber Co., 66 Wash. 14, 
118 PB 886. (12) In action to recover 
for lumber and material, to show 
that materials were not sold to de- 
fendant. Davis-Wood Lumber Co. v. 
Romano, 9 La. A. 368, 120 S 503. 
(13) To show that all of the defend- 
ants, sued as a partnership and in- 
dividually, were interested in the 
purchase. Allen v. Gilman, 74 Colo. 
116, 218 P 1044. (14) To show that 
the contract of sale was with one 
of the defendants, other than defend- 
ant who signed it, and not with a 
partnership composed of such de- 


The general rules also apply to 
the weight and sufficiency of the evidence as to the 
identity of the buyer,’® such as to show that, al- 
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fendant and all or any of the other 
defendants. Cox v. Rosenberg, 58 
Cal A. 181, 208. P 377. (15) To show 
contract with buyer, although writ- 
ten contract contained the name of 
his predecessor. United Display 
Fixture Co. v. Bauman, 183 NYS 4. 
(16) To show joint liability for coal 
sold for use in an apartment house. 


Distributors Coal Co. v. Race, 211 
Til. A, 501. 
[b] Evidence held _ insufficient: 


(1) In action for purchase price or 
value, to identify defendant as buy- 
er. Morand v. Bates, 208 Ill. A. 255; 
Russo v. Alberto, 129 Minn. 437, 152 
NW 833; Robitzek v. Mele, 167 NYS 
815. «Conron -Bros. ‘Co..sv. Gunther, 
157 NYS 842; Gleichenhaus v. Taft, 


120 NYS 66; Balhorn v. Startz, (Tex. 
Civ. A.) 28 SW (2d) 236. (2) To 
show that- defendant’s wife, who 


signed the purchase money note, was 
interested in the purchase. Warden 
v. Middleton, 110 Ark. 215, 161 SW 
151. (3) To show that defendant’s 
father purchased goods ag gift for 
defendant. Ginsberg v. Sherman, 163 
NYS 1058. (4) To show express or 
implied contract to pay for mer- 
chandise billed to defendant on or- 
der of third party without defend- 
ant’s consent and accepted by defend- 
ant under justified belief that seller 
was merely supplying goods at in- 
stance of third party. Sacramento 
Box, ete., Co. v. Rosenberg, (Cal. A.) 
292 P 146. (5) To show joint liabil- 
ity. Day v. Scribner, 127 Me. 187, 
LAD A 2 3 (6) In action for pur- 
chase price against owner and ten- 
ant, to show sale toowner. Rawlings 
He Vreeland, 76 Ind. A. 209, 127 NE 
786. 


[c] In action against two persons, 
evidence that one of them ordered 
goods does not justify a judgment in 
favor of the other when the evidence 
shows that the latter urged a hurried 
delivery of the goods, and also that 
he made the payment on which the 
delivery was conditioned, but under 
such evidence judgment should be 
against both defendants. Crockett v. 
Roebuck, 77 Ga. 16. 


{d] Joint buyers.—(1) Evidence 
that a person was associated in the 
ownership of property with another 
against whom a judgment has been 
recovered by default, and that he 
bought supplies for developing such 
property, for which the defaulting 
party also promised to pay, is suffi- 
cient to show that they were jointly 
indebted for the goods purchased, in 
view of a statutory presumption that 
an obligation’*imposed on several per- 
sons is joint. Colquhoun vy. Pack, 32 
Cal. A. 97, 161 P1168. (2) But testi- 
mony by a Seller that the goods were 
sold to a subcontractor only after the 
contractor’s manager had promised to 
see that the seller got his money does 
not establish a sale of the goods to 
the contractor and subcontractor 
jointly. Breidenbach v. Upper Valley 
Orchards Co., 57 Mont. 247, 187 P 
1008. 


79. [a] Evidence held sufficient: 
(1) In general. Wimberley Grocer 
CO: evn erandon, Graig, etc... Co. 9160 
Ark. 527, 254 SW 1073; Memphis, etc., 
R. Co. v. Atlas Powder Co., (Ark.) 
185 SW 786; Southern Products Co. 
v. Franklin Coil Hoop Co., 183 Ind. 
123, 106 NE 872; Quinby v. Carthart, 
133 N. Y. 579, 30 NE 972; Richards v. 
Ross, 83 Hun 390, 31 NYS 905; Howe 
v. Morehouse, 55 Hun 606, 7 NYS 938 
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though the goods were delivered to, or used by, one 
person, they were in fact sold and credit extended 
to another person,’® or that the person who received 
and used the goods was the buyer, although they were 
charged to another person,*® or that the sale was 
made to an agent on his own responsibility, and not 


[aff 130 N. Y. 651 mem, 29 NE 1033 
mem]; Wittman v. Moll, 131 Okl. 210, 
268 P 243; Hexter v. Crown Woolen 
Co., 95 Wash. 348, 163 P 774. (2) To 
show sale to one person of goods used 
on property of another whom seller 
refused to trust. Amrhein vy. Clau- 
sen, 155% Pa. 93,125, ANS? iG) eo 
show that goods purchased in the 
name of one corporation were, in fact 
and in law, bought and deposited in 
a warehouse by another corporation 
owning the entire stock of the for- 


mer. Elliston v. Atlantic States 
Warehouse Co., 160 Ga. 237, 127 SE 
744. (4) To show that a company, in 


buying logs to be shipped to a certain 
mill, acted for itself as principal and 


not as agent of such mill. Capilano 
Timber Co. v. Bahamas-Cuban Co., 
138 Wash. 668, 244 P 968. (5) To 


show that owners jointly and several- 
ly verbally promised to pay for lum- 
ber furnished contractor for con- 
structing their buildings. Benning- 
ton Lumber Co. v. Attaway, 58 Okl. 
229, 158 P 566. 


[b] Evidence held insufficient: 
(1) In general. Colquhoun vy. Furs- 
man, 32 Cal. A. 767, 164 P10; Zoesch 
v. Thielman, 105 Wis. 117, 80 NW 
1107. (2) To show that defendant 
corporation was purchaser of goods 
supplied to another separate and dis- 
tinct corporation. Bullion Milling 
Co. v, Gates Iron Works, 18 Colo. A. 
472, 72 P 603. (3) To show that sup- 
plies furnished a contractor were sold 
on the credit of the owner. Davis v. 
U. S. Bobbin, etce., Co., 119 Me. 548, 
112 A 348. 


[c] Father as buyer for daughter. 
—Evidence that a father makes pay- 
ments of considerable amount on fur- 
niture for the home of his married 
daughter, or that a few of the chairs 
purchased were delivered at his place 
of business, although important as 
evidence, are not decisive in fixing le- 
gal liability in a contract for the price 
of the furniture upon him. Jackson 
Caldwell Co. v. Poto; 235 Mass. 58, 126 
NE 285. 


{d] Landlord or tenant.—Evidence 
that a landlord told a merchant fur- 
nishing supplies that the tenant, who 
had bought the goods of the mer- 
chant, had been sent to the merchant 
by the landlord, and that it would be 
all right to let him have goods, but 
not too much, and that statements 
had been sent to the landlord, who 
paid no attention thereto, and the 
landlord had previously paid for sup- 
plies furnished to the tenant and 
charged to the landlord, authorizes an 
inference that the landlord obligated 
himself to pay. Bolton vy. Kelly, 32 
Ga. A. 479, 123 SE 916. 


[e] Determination of preponder- 
ance against owner of building.— 
Where the owner of a building de- 
fends an action for materials on the 
ground that he did not order the ma- 
terials, but that they were for the 
benefit of his lessee, the court trying 
the case without a jury may take into 
consideration, in determining the pre- 
ponderance of the evidence, the fact 
that the goods were delivered at and 
used on defendant’s building, and 
that he did not deny liability when he 
received a bill for the materials, al- 
though such facts, of themselves, 
would not be sufficient to warrant the 
inference that defendant admitted re- 
sponsibility for the bill. Devoe, ete., 
Co. v. O’Malley, 198 Ill. A. 549. 


80. [a] Evidence held sufficient: 
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on that of his principal,*! or that the sale was made 


to a principal, through his agent, 


agent individually.” Evidence that a person’s trans- 
fer of his business was a sham, and that he continued 
in fact to conduct the business, is sufficient to hold 
him liable as buyer for goods which he contends 
were sold and delivered to another person, to whom 


he had sold his business.*® 
Individual or corporation. 


will not sustain the action;®® and 


against an individual and a company of the same 
name, evidence that the company and not the indi- 


(1) To show that owner of industrial 
plant was liable for coal, although at 
time of sale it was charged to his 
son, who had immediate control. 
Farmers’ El. Co. v. Markley, 121 Kan. 
665, 249 P 678. (2) To show that 
person who received and used larger 
part of goods was the buyer, and not 
the factor who guaranteed payment, 
although the account was carried and 
goods billed in factor’s name. Farish 
Co. v. Madison Distributing Co., 37 F. 
(2d) 455. 


81. [a] Evidence held sufficient: 
(1) In general. Taylor v. Successful 
Farming Pub. Co., 197 Iowa 618, 196 
NW 77; Taylor v. Harrington, 243 
Mass. 210, 187 NE 350; Seely Office 
Appliance Co. v. Encyclopedia Brit- 
CaNMICACOw LLIN Vist abou C2) 7Lo 
Show that the buyer acted as inde- 
pendent contractor in purchasing ma- 
terials, and not as agent. Deweese 
v. Moore, 113 Wash. 2338, 193 P 702. 
(3) That buyer purchased goods for 
himself, not for another in whose 
name business was operated. Cleere 
v. Dold Packing Co., (Ala. A.) 130 S 
166. (4) That officer of corporation 
purchased article on his own personal 
responsibility. Pugh v. Williams, 
185 Ill. A. 104. 


[b] Consisting of testimony.— 
Testimony of the seller that he knew 
that the buyer represented a certain 
principal is not inconsistent with fur- 
ther testimony that he refused to sell 
to such principal and the buyer 
agreed to pay for the goods. Taylor 
v. Harrington, 243 Mass. 210, 137 NE 
350. 


82. [a] Evidence held sufficient: 
(1) In general. Nicolai v. Sugarman 
Iron, etc., Co., 23 Ariz. 230, 202 P 1075; 
Resetar vy. Leonardi, 61 Cal. A. 765, 
216 P 71; Coos Bay Mfg. Co. v. Cali- 
fornia Selling Co., 29 Cal. A. 407, 155 
P 817; International Harvester Co. v. 
Porter, 160 Ky. 509, 169 SW 993; Ruiz 
v. American Trading Co., 167 La. 28, 
118 S 597; Wisconsin, ete., Lumber 
Co. v. Buschow Lumber Co., (Mo. A.) 
236 SW 410; Crosno v. Bowser Mill- 
ing Co., 106 Mo. A. 236, 80 SW 275; 
Yates v. Silk Guide, Inc., 185 NYS 93; 
MacBard Coal Co. v. Bayles, 35 Oh. 
A. 532, 172 NE 637; Edwards v. Wolf, 
(Tex. Civ. A.) 12 SW (2d) 1056; Og- 
den Packing, etc., Co. v. Tooele Meat, 
etc., Co., 41 Utah 92, 124 P 333; Chand- 
ler v. Kelley, 149 Va. 221, 141 SE 389; 
Funch v. Gulf Smokeless Coal Co., 
148 Va. 167, 188 SE 515. (2) To show 
a sale to an association through a 
committee representing it. Victor vy. 
Adams, 140 Miss. 648, 106 S 433. 


{[b] Oral testimony as to the 
meaning of terms used in an order for 
goods given a manufacturer by a 


The general rules also 
apply to the evidence as to whether an individual or 
a corporation of which he was a member, officer, or 
agent was the seller®* or buyer.®® 
tion is against an individual trading as a company 
of the same name, evidence that defendant was an 
officer of the company and did not buy for himself- 
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and not to the 


Where the ac- 


if the action is 


the buyer.®+ 


commission merchant, and as to the 
commission merchant’s method of do- 
ing business, and correspondence be- 
tween the parties, consistent with the 
commission merchant’s contention 
that it acted as the manufactur- 
er’s agent, does not show any modifi- 
cation of the original agreement so as 
to render’ the commission merchant 
liable as buyer. Avondale Mills v. 
Benchley, 244 Mass. 153, 138 NE 586. 


[c] Inference of purchase.—Testi- 
mony of an agreement to buy, the 
purchase, at a sale by one claiming 
to act for the buyer, and the accept- 
ance of the chattel by the buyer when 
shipped to him, warrants the infer- 
ence that a purchase was made by the 
buyer, binding him to pay the price. 
Goodrich v. Dingman, 83 Kan. 809, 112 
P 105. 


83. Seamless Rubber Co. v. Reed, 
232 Mass. 454, 122 NE 407. 


84. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show sale by individuals and not 
by corporation in general. South Bend 
Wholesale Grocery Co. v. Weny, 223 
Mich. 270, 193 NW 814. (2) In an ac- 
tion by an administratrix, proof that 
intestate had formed a corporation, 
of which he ownéd all the stock, to 
manufacture patented articles for 
him and to ship the articles to buy- 
ers upon his order, shows a sale of 
those articles was by intestate and 
not by the corporation, even though 
they were invoiced and shipped by the 


corporation. Wall v. Eccles, 61 Utah 
247, 211 P 702. 
85. [a] Evidence held sufficient: 


To identify buyer: (1) As company 
under the name of which an individual 
did business. Stern v. Max Ripps Co., 
86 Conn. 289, 85 A 543. (2) As cor- 
poration and not president of com- 
pany. John F. Campbell Co. v. Law- 
rence Ice Cream Co., 204 Ill. A. 299. 
(3) As individual and not company. 
French Market Ice Mfg. Co. v. Dal- 
ton, (La. A.) 180 S 122. (4) As in- 
dividual doing business under the 
name of a company and in possession 
of the premises, but claiming to have 
had nothing to do with the business 
until after goods were sold. Wahl v. 
Rubin, 162 NYS 753. (5) To show 
that an order signed in his individual 
name by the president of two com- 
panies was not ordered or delivered 
on behalf of defendant company, but 
of the other company. Thomas Gor- 
don Malting Co. v. Bartels Brewing 
Co., 206 N. Y. 528, 100 NE 457. (6) 
To show that goods shipped to an in- 
dividual managing a store were sold 
on the credit of a corporation as the 
principal owning the business con- 
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vidual was the purchaser is insufficient to sustain a 
verdict against the individual.** 
for goods is from a company, and, before shipping — 
them, the seller inquires of a commercial agency as 
to the company’s financial standing, and receives a 
report as to it and not as to its members personally, — 
the seller’s testimony that he understood credit was 
extended to the individuals composing the organiza-— 
tion does not establish that fact.°* 


Evidence of payments made by one other than the 
alleged buyer does not establish that the sale was to 
such other,®® nor does the fact that such payments 
were received by plaintiff estop him from showing — 
that the contract was in fact made with defendant, 
and not with such other.®® 

Giving of note for the purchase price of goods is _ 
prima facie evidence that the maker of the note is 


ducted by the individual. 
Woolen Co. v. U. S. Tailoring Co., 
(Mo. A.) 267 SW 969. 

sale of aecounts to a corporation, and 
not to its promoter. Kiefhaber Lum- 
ber Co. v. Newport Lumber Co., 15 
Cal. A. 37, 113 P 691. (8) Where, in 
an action for goods sold and deliver- 
ed, defendant contends that the goods 
were sold to a corporation which lat- 
er became bankrupt, and not to de- 
fendants, individually, evidence that 
defendants owned all but one share of 
the stock of such corporation and that 
the bankruptcy schedules filed by the 
corporation did not list plaintiff as a 
creditor is sufficient to show that de- 
fendant was the purchaser. Laskey 
v. Mendelson, 197 Ill. A. 494. (9) 
Where, in an action against an indi- 
vidual, it appears that the goods had 
been shipped and charged to a corpo- 
ration, and that no bill had ever been 
rendered to defendant, and defendant 
asserts that he was an officer of the 
corporation, and plaintiffs offer no 
proof that the company named was 
not a corporation, or that it was mere- 
ly a name used by defendant to con- 
duct his business, a verdict and judg- 
ment for defendant will be sustained. 
Wolf v. Solomon, 59 Pa. Super. 255. 


[b] Evidence held insufficient: (1) 
To show sale to corporation and not 
to individual. Lemont v. Meindle, 69 
Pa. Super. 536. (2) To show sale to 
individual and not to company. 
Richmond Guano Co. v. Long, 233 Fed. 
650, 147 CCA 458; Blackburn v. Ba- 
ker, 47 Utah 219, 152 P 1184. 


86. Middleton v. Hoffman, 


63 Pa. 
Super. 396. 2 


87. Johnson v. Baatz, 62 Mont. 344, 
205 P 212. 
88. Tisch Auto Supply Co. v. Nel- 


son, 222 Mich. 196, 192 NW 600. 


89. Lemont v. Meindle, 69 Pa. Su- 
per. 536. 
fa] Stubs of check book of corpo- 


ration showing payments to plaintiff 
do not establish defendant’s claim 
that the sale was to the corporation 
and not to himself. Lemont v. Mein- 
dle, 69 Pa. Super. 536. 


90. Lemont v. Meindle, supra. 


[a] Thus the fact that checks of 
a corporation have been received by 
plaintiff in an action for goods sold, 
does not estop plaintiff from showing 
that the contract was in fact made 
with defendant, and not with the cor- 


poration. Lemont v. Meindle, 69 Pa. 
Super. 536. 
91. Anderson v. Adams, 117 Ga. 


919, 43 SE 982; 


Brady v. McKee, 30 
Ga. 748. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Where a request 


Cut Rate © 
(7) To show a 
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Rule of trade. Evidence that by the rules of trade 
in a particular article the seller could not sell to an 
individual, but must sell to a dealer or contractor, 
does not show that a contractor in purchasing such 
article was not acting as agent for an individual pur- 
chaser.°? 


Capacity of parties. The general rules also apply 


to proof as to the capacity of either one of the parties. 


to enter into the contract of-sale.°? 


[§ 21] (2) Documentary evidence.°* Where a 
contract of sale does not show on its face that it is 
made in behalf of another whose identity is disclosed, 
it is prima facie the individual contract of the party 


signing it, although words of agency are added to 


his signature,®® unless it elsewhere appears in the 
body of the instrument that liability as principal is 
not to attach.?° 


Book entries.°* As a general rule, entries on the 
seller’s books showing to whose account the goods 
are charged are merely prima facie evidence as to 
whom credit was extended as buyer of the goods,?8 
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and are not conclusive evidence of that fact,®°® even 
as against the seller.1 Thus the fact that a seller of 
goods charges them upon his books to an agent in- 


-stead of to a principal is strong evidence that the 


credit was given exclusively to the agent,” but is not 
conclusive of that fact.? It has been held that such 
an entry showing a charge against the person to 
whom the goods were furnished, on the original 
promise of another to pay for them, is merely an 
admission on the part of the seller to be considered 
with other evidence on the subject,* and that, there- 
fore, in an action against the promisor the court is 
under no duty to instruct that such an entry is prima 
facie evidence against plaintiff that he gave credit 
to the person to whom the goods were furnished and 
not to the promisor.® 


[§ 22] 4. As Question of Law or Fact. In ac- 
cordance with the rules relating to the province of 
the court and jury in general,® where the evidence 
as to the parties to a contract. of sale is sufficient to 
be submitted to the jury,’ and is conflicting or of a 
doubtful nature, it is a question of fact for the jury 


92. Stone v. Molby Boiler Co., 195 
App. Div. 68, 185 NYS 651. 

[a] Thus, in an action by a pur- 
chaser of a heating plant to recover 
money paid on the price, the fact that 
by rules of the trade defendant could 
not sell to an individual, and hence 
could not sell to plaintiff, does not 
show that a heating contractor, who 
purchased the plant for plaintiff, was 
not an agent for plaintiff, since a un- 
ion or organization of dealers in 
building supplies cannot formulate 
rules that limit or destroy the law of 
the land. Stone v. Molby Boiler Co., 
195 App. Div. 68, 185 NYS 651. 

93. See cases infra this note. 

_ [a] Evidence held sufficient to 

show mental capacity of aged widow 

to execute bill of sale to stepsons. 

ees v. Coverdale, 129 Kan. 55, 281 
Te, 


[b] Evidence held insufficient to 
show: (1) Buyer’s incapacity to con- 
tract because of toxemia. C. A. 


House Co. v. Hazlett, (W. Va.) 153 
SE 244. (2) Mental incapacity of sell- 
er at the time of executing a bill of 
sale of her household furniture. 
Hannan v. Larsen, 181 Mich. 595, 148 
NW 367. (3) Insanity of buyer of 
business at time of signing notarial 
deed and purchase-money notes. Ma- 
honey’s Succe., 167 La. 255, 119 S 40. 


{c] Weight of particular evidence. 
—The fact that a witness who testi- 
fies as to the mental incompetence of 
a seller, on cross-examination is un- 
certain as to the last time he saw de- 
ceased, does not require his testi- 
mony to be wholly disregarded, but 
its weight is for the jury. Guedry v. 
Jordan (Tex. Civ. A.) 268 SW 191. 


94. Conclusiveness and effect gen- 
erally see Evidence §§ 1205-1218. 


95. Klimax Overall Co. v. Con- 
verse, 39 Ga. A. 742, 148 SE 349; Men- 
del v. Converse, 30 Ga. A. 549, 118 Sk 
586; Golden v. Shaw, 204 App. Div. 
404, 198 NYS 155. 


Signature by agent as descriptio 
persone generally see Agency § 327. 


96. Golden v. Shaw, 204 App. Div. 
404, 198 NYS 155. 


97. Conclusiveness and effect gen- 
erally see Evidence § 1211. 


98. Kamm vy. Rees, 177 Fed. 14, 100 
CCA 432; Walker v. Richards, 41 N. 
H. 388; Pecker v. Hoit, 15 N. H. 143; 
Champion v. Doty, 31 Wis. 190; Storr 
v. Scott, 6 C. & P. 241, 25 ECL 414, 
172 Reprint 1224. 


[a] Where tradesman makes out 


account for goods in the name of a 
particular person, it must be taken 
that they were furnished on the credit 
of such person, unless it is Shown by 
unequivocal evidence that the credit 
was in fact given to another. Storr 
v. Scott, 6 C. & P. 241, 25. ECL 414, 
172 Reprint 1224. 


99. U. S—Kamm v. Rees, 177 Fed. 
14, 100 CCA 432. 


Ill.— Baird v. Hooker, 8 Ill. A. 306. 


Kan.—Beebe vy. Carter, 54 Kan. 261, 
38 P 278. 


Mass.—Niles v. Adams, 208 Mass. 
100, 94 NE 285; Holmes v. Hunt, 12. 
Mass. 505, 23 AmR 381. 


Mich.—Loranger v. Foley, 79 Mich. 
244, 44 NW 781. 


Miss.—Yates v. Houston, 141 Miss. 
881, 106 S 110. 


Mo.—Wooldridge v. Hopkins, 220 
Mo. A. 1034, 278 SW 1081; Galamba 
v. Harrisonville Pump, etce., Co., (A.) 
191 SW 1084; Wittenberg v. Fisher, 
183 Mo. A. 347, 166 SW 1106. 


Nebr.—Deranlieu v. Jandt, 37 Nebr. 
532, 56 NW 299. 

N. Y.—Quinby v. Carhart, 133 N. Y. 
579, 30 NE 972; Foster v. Persch, 68 
N. Y. 400. 

Wash.—Cosh-Murray Co. v. Adair, 
9 Wash. 686, 38 P 749. 

Wis.—Champion v. Doty, 
190. 

Deron Evidence § 1211 text and note 


31 Wis. 


{a] Tllustrations.—(1) Evidence 
that a person ordering supplies for 
an industrial plant directs them to be 
charged to him and that the seller 
makes the load tickets and stubs in 
accordance therewith is not necessa- 
rily conclusive that no one else is lia- 
ble. Farmers’ El. Co. v. Markley, 121 
Kan. 665, 249 P 678. (2) Where there 
is evidence that defendant promised 
to pay for supplies furnished by 
plaintiff to others, and that plaintilf 
furnished them in reliance on such 
promise, and sent the bills to defend- 
ant from time to time, some of which 
he paid, the fact that the supplies 
were charged on the books and bills 
to the persons to whom they were de- 
livered, instead of to defendant, is 
not conclusive that credit was not 
given to defendant, and that he was 
not expected to pay for them. Niles 
v. Adams, 208 Mass. 100, 94 NE 285 
(3) The fact that a manufacturer of 
goods charges the same to, or enters 
payments thereon to the credit of the 
person to whom they are delivered 


is prima facie evidence to show for 
whom the goods were manufactured 
and to whom credit was given, but is 
not conclusive, and the presumption 
may be overcome by proof that the 
goods were in fact made for, and the 
eredit given to another. Kamm v. 
Rees, 177 Fed. 14, 100 CCA 432. 

[b] Rule applied.—Where credit, 
represented by an account for auto- 
mobile repairs and supplies furnished 
by plaintiff to H, was extended to 
defendants under an arrangement by 
them with him, their liability will 
not be affected by the name in which 
plaintiff kept the account on his 
books, since that bears only on the 
question whether the credit was ex- 
tended to defendants. Yates v. 
Houston, 141 Miss. 881, 106 S 110. 


[ec] Pass book for goods, made out 
in the name of defendant’s mother, 
with whom he lived, is not conclu- 
sive against the claim that credit 
was given to defendant, and that the 
goods were supplied to him at his re- 
quest. Wilshusen y. Binns, 19 Misc. 
547, 43 NYS 1085. 


1. Lyon v. Chamberlain, 41 Mich. 
119, 1 NW 983. 

2. Foster v. Persch, 68 N. Y¥. 400 
[rev 6 Daly 164]; McKeen v. Provi- 
dence County Sav. Bank, 24 R. I. 542, 
54 A 49. 

Pledge of individual credit of agent 
in general see Agency § 488. 

3. Foster v. Persch, 68 N. Y. 400 
[rev 6 Daly 164]; Franklin Coal Co. 
v. Hicks, 46 App. Div. 441, 61 NYS 
875; Lauck v. Rohde, 20 Misc. 346, 
45 NYS 851; McKeen v. Providence 
County Sav. Bank, 24 R. I. 542, 54 A 

4 Niles v. Adams, 208 Mass. 100, 
94 NE 285. : 


5. Niles v. Adams, supra. 
6. See Trial [38 Cye 1511 et seq]. 


7. See cases infra this note; and 
notes 8-15. 

{a] Evidence held sufficient: To 
require submission of question: (1) 


Whether the alleged seller had made 
the sale in person. WHisenbarger v. 
Wilhite, (Mo. A.) 238 SW 159. (2) 
Whether goods were purchased for 
alleged buyer by an agent. New 
Jersey Photo-Engraving Co. v. Vene- 
Fig, (Needs. yy SUD ae OO nee Oe Con) 
Whether mother was buyer of mer- 
chandise shipped to her for business 
conducted by her son. Carr v. Mor- 
agne, 136 S. C. 218, 131 SH 424, 43 
ALR 1212. (4) Whether one person 
agreed to pay for goods delivered to 
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to determine who was the seller® or buyer,® such as 
whether the sale was made and eredit extended to the 
person to whom the goods were delivered, or to an- 
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other who ordered or promised to pay for them,'° 


another. Broussard v. Blanchette, 
(Tex. Civ. A.) 138 SW 488. (5) Wheth- 
er seller was of sufficient mental ca- 
pacity to execute bill of sale. Gue- 
dry v. Jordan, (Tex. Civ. A.) 268 SW 
191. (6) Testimony of the alleged 
buyer that in making the purchase 
he was acting on behalf of the estate 
of his deceased brother, which fact 
was known to plaintiff, and that no 
personal liability was contemplated, 
raises a question for the jury. True 
W. Jones Brewing Co. v. Flaherty, 80 
N. H. 571, 120 A 432. 


[b] Evidence held insufficient: To 
take to the jury: (1) Question of 
personal liability of corporation’s 


president as buyer. Bluff City Shoe 
Co. v. Levy, (Mo. A.) 273 SW 1086. 
(2) Claim that sale was not made by 
the alleged seller, but by its local 
agent. Gilbert Gulbrandson Est. 
Inc., v. Hart-Parr Co., 142 Minn. 465, 
172 NW 704. (3) Question of agent’s 
execution of contracts for sale of 
grain on principal’s behalf. C. E. 
Parks Grain Co. v. Townsend, (Tex. 
Civ. A.) 267 SW 1011. 

Weight and sufficiency of evidence 
8 ee parties generally see supra §$ 

8. Ala.—Lucas E. Moore Stave Co. 
v. Woodley, 213 Ala. 570, 105 S 878. 


Iowa.—Mendenhall v. Kallem, 191 
Iowa 987, 183 NW 422. 

Mo.—Hisenbarger v. Wilhite, (A.) 
238 SW 159. 

N. Y.—Golden v. Shaw, 204 App. 


Div. 404, 198 NYS 155. 


Tex.—Weathered v. Meek, (Civ. A.) 
258 SW 516. 


Vt.—Shurtleff v. Udall, 97 Vt. 156, 
122 A 465. 


[a] Questions held for jury.—(1) 
Whether the seller acted in his in- 
dividual capacity in selling an en- 
gine or as a representative of a ma- 
chine company. Mendenhall v. Kal- 
lem, 191 Iowa 987, 183 NW 422. (2) 
In an action on notes given for the 
purchase price, whether plaintiff pur- 
chased the property from a third 
party and resold it to defendants, or 
whether he was acting for the third 
party in making the sale. Weathered 
v. Meek, (Tex. Civ. A.) 258 SW 516. 
(3) Where the buyer of goods from 
defendant was garnished, whether de- 
fendant sold as agent for claimant 
of the proceeds, or as though the 
goods were his own. Cox Hat Co. v. 
Adams, 14 Ala. A. 426, 70 S 208. (4) 
In an action by two plaintiffs, wheth- 
er both were jointly interested in the 
goods sold. Shurtleff v. Udall, 97 Vt. 
156, 122 A 465. (5) Where the sale 
contract states that the sale is made 
on account of a designated mill, but 
is signed personally by defendant, so 
there is an inherent ambiguity ap- 
pearing upon the face of the con- 
tract, and: the parties have given 
practical construction thereto by bill- 
ing the goods delivered directly by 
defendant and by defendant’s accept- 
ance of payment by check to its or- 


der, it is a question for the jury 
whether defendant was liable as 
principal. Golden v. Shaw, 204 App. 


Div. 404, 198 NYS 155. 

SU; S.—General Fireproofing 
Co. v. Terami, 262 Fed. 106. 
Ala.—Hartline v. Allen, 

407, 92 S 648. 
Ariz.mWebster Bros. Milling Co. v. 
Bingham, 14 Ariz. 50, 125 P 709. } 
Ark.—Farmers’ Exch. v. Drake, 171 
Ark. 1127, 287 SW 371. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


Colo.—Ernest Irvine, Inc. v. Mur- 
phy, 77 Colo. 285, 236 P 1000. 


Conn.—Spurr v. Coffing, 44 Conn. 
the 


Del.—Perry v. Stayton, 25 Del. 529, 
82 A 87. 

Ga.—Bagley v. Clement, 35 Ga. A. 
508, 183 SE 648. 


Ill.—Shandrow v. Rust, ete., Co., 
LOOM I PAC 4 Sie 

Iowa.—Jewell v. Posey, 119 Iowa 
412, 98 NW 379. 

Kan.—Burkhalter v. Farmer, 5 
Kan. 477 


Ky.—White v. Carter Dry Goods 
Co., 221 Ky. 845, 299 SW 1079. 

M'd.—Green v. Ford, 35 Md. 82. 

Mass.—Niles v. Adams, 208 Mass. 


100, 94 NE 285; Emerson v. Patch, 
123 Mass. 541. 


Mich.—New Prague Flouring Mill 
Co. v. Hewett Grain, ete, Co., 226 
Mich. 35, 196 NW 890; Dousman v. 
Peters, 85 Mich. 488, 48 NW _ 697; 
Loranger v. Foley, 79 Mich. 244, 44 
NW 781; Callam v. Barnes, 44 Mich. 
593e 0 NIV) 1985 


Mo.—Amos James Grocery Co. v. 
Prichard, (A.) 297 SW 721; Bluff City 
Shoe Co. v. Levy, (A.) 273 SW 1086; 
ven Meter v. Taylor, (A.) 194 SW 

Mont.—Moran v. 
Olt, 04 WP bi22e 

Nebr.—S. Hirsch Distilling Co. v. 
Roach, 92 Nebr. 624, 1388 NW 1131. 

N. H.—True W. Jones Brewing Co. 
Se Mlaherty. £80 2INow Hise Sil, 9220) 2A 

N. J.—Marx v. Standard Music 
Roll Co:, 98° N. J: Li. 529, 120, A 10. 

N. Y.—Young v. M. P. Berglas Mfg. 
Co.37 229 App. Div. 248, 24) NYS 697; 
Downs v. Jalowack, 66 Barb. 458. 

N. C.—Moore v. H. C. Hower Lum- 
ber (Co,, 19LUN. ©. °822;°131 SH 730. 

N. D.—Leistikow v. Zuelsdorf, 18 
N. D. 511,.122 NW 340. 


Ebey, 39 Mont. 


Pa.—Sharpless Specialty Co. v. 
Wilson e279 Via. oS Oat ee A Laas 
Burke Electric Co. v. Pennsylvania 
Light, etc., Co., 61 Pa. Super. 374. 

Wis,—Oothaut v. Leahy, 23 Wis. 
114. 

Ont.—Severn v. Toronto St. R. Co., 
23 ClO Be A489° 

[a] Questions held for jury: 
Whether the buyer was: (1) Con- 


tractor who ordered materials or the 
subcontractor in whose name they 
were charged. Stewart-McGehee 
Const. Co. v. Brewster, 176 Ark. 430, 
3 SW (2d) 42. (2) A married daugh- 
ter to whom furniture was delivered 
or her father who had paid for some 
of the furniture. Jackson Caldwell 
Co. v. Poto, 235 Mass, 58, 126 NE 
285. (8) Wife or husband, as apes 
of icar: Ernest Irvine, Inc., 

Murphy, 77 Colo. 285, 236 P 1000. 
(4) Whether the contract of sale was 
made with a corporation or subsid- 
iary corporations. Sharpless Special- 
ty Co. v. Wilson, 279 Pa. 5389, 124 A 
172. (5) Whether engine had been 
ordered for oil production company 
by its field superintendent or by him 
for another company employed by 
production company. Oil Well Sup- 
ply Co. v. Texanna Production Co., 
(Tex. . Civ: <A.) 265° SW 203. (6) 
Whether sale was directly to the 
alleged buyer, or whether he mere- 
ly guaranteed that a third person 
would pay the price. Munroe vy. 


[§ 22 


or to whom they were charged,'! or whether the sale 
was made to a principal through the latter’s agent 
or to the agent personally,?? or whether the sale was 


Mundy, 164 Iowa 707, 146 NW 819; 
Leistikow v. Zuelsdorf, 18 N. D. 511, 
122 NW 340. (7) Whether milling 
company bought wheat or was hold- 
ing it merely as bailor. Webster 
Bros. Milling Co. v. Bingham, 14 
Ariz. "50, 125 P 709. (8) Whether 
buyer authorized signing of his name 
by  seller’s agent. Omaha Flour 
Mills Co. v. Santarpio, 240 Mass. 375, 
134 NE 261. 


[b] Whether contract for. sale 
was by defendant with plaintiff, or 
with another, is a question of fact 
for the jury, on all the correspond- 
ence, including prior and subsequent 
letters between defendant and such 
other and the oral testimony. Gen- 
eral Fireproofing Co. v. Terami, 262 
Fed. 106. 

10. U. S.—Riverside Fibre, etc., 
Cosiva JOleC. Keckley Co.3i2 eed) 
23; Kamm v. Rees, 177 Fed. 14, 100 
CCA 432. 

Ala.—Wheat v. Union Springs 
Guano Co., 195 Ala. 180, 70 S 631. 


Peale a AL v. Coffing, 44 Conn. 
ue 


Iowa.—McElwain v. Stewart, 193 
Iowa 1334, 188 NW 782; Jewell v. 
Posey, 119 Iowa 412, 93 NW 379. 

Mich.—Ingersoll vy. Baker, 41 Mich. 
48, 1 NW 907. 


Mo.—Wooldridge v. Hopkins, 220 
Mo. A. 1034, 278 SW 1081. 

N. C.—Greenville Ice, ete., Co. v. 
Venters, 192 N. C. 811, 134 SE 454. 

Tex.—Brazelton Lumber Co v. 
Roberts, (Civ. A.) 253 SW 698. 

Wis.—Oothaut v. Leahy, 23 Wis. 
114. 

[a] Whether alleged buyer under- 


took to pay for goods sold (1) and 
whether plaintiff sold or extended 
credit to him for them is a question 
for the jury. Wooldridge v. Hopkins, 
220 Mo. A. 1034, 278 SW 1081; Green- 
ville Ice, etc., Co. v. Venters, 192 N. 
C. 811, 134 SE 454. (2) Where, in 
an action for the price of material 
furnished for use on defendant’s 
building, it appears that plaintiffs 
had agreed to furnish the material 
to a third person for such use, on 
his credit, but there is evidence that 
they afterward made an oral agree- 
ment to furnish it directly to defend- 
ant on his credit, although there is 
some evidence that such agreement 
was an oral guaranty by defendant 
of payment by the third person, the 
evidence should go to the jury as 
to what the agreement was. Inger- 
soll v. Baker, 41 *Mich. 48, 1 NW 
907. 

11. Henning v. McKeown, 88 Pa. 
Super. 162; James C. Goff Co. v. 
Lunn, 48° RoE. 416, 137 & Eats 

12. Ark.—Farmers’ Ve 
Drake, 171 Ark. 1127, 287 “ow "871. 

Ga.—Bagley v. Clement, 35 Ga. A. 
508, 1388 SE 648; Mackle Const. Co. 
v. Hotel Equipment Co., 25 Ga. A. 
137, 102 SE 868. 


Ky.—Stephenson vy. Bradbury, 
Ky. 416, 248 SW 1055. 

Mich.—Henry C. Hart Mfg. Co. v. 
Mann’s Boudoir Car Co., 65 Mich. 564, 
32 NW 820. 

Mo.—Crawford v. Dahlenberg, 
Mo. A. 600, 283 SW 65 

N. C.—Moore v. H. C. Hower Lum- 
ber Co,, 191 N. C. 822, 131 -SE 730. 

Wash. —Wilson v. Miller Wlour 
Mills, 144 Wash. 60, 256 P 777. 

[a] Questions held for jury: (1) 
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221 
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§§ 22-23] 


joint or to individuals.!# 


In such eases it is error 
for the court to fail to submit'such question to the 
jury,'* and to dispose of it by giving a peremp- 
tory instruction or directing a verdict.'® 
however, the evidence is clear and convincing and 
such that reasonable minds can arrive at but one 
conclusion therefrom, the question becomes one of 
law for the court to decide,*® and the court may take 
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Where, eral. 


the issue from the jury,’* and dispose of it by giving , 


Whether agent purchased automobile 
individually or as agent for corpo- 


ration. Home Life, etc., Co. v. Pas- 
coe, 138 Ark. 613, 211 SW 659. (2) 
Whether defendant individually, 


rather than corporation of which he 
was president, made contract to pur- 
chase. Crawford v. Dahlenberg, 221 
Mo. A. 600, 283 SW 65. (3) Whether 
credit was given to a corporation or 
to its superintendent personally. 
Henry C. Hart Mfg. Co. v. Mann’s 
Boudoir Car Co., 65 Mich. 564, 32 NW 
820. 

{b]}) Demurrer to the evidence.— 
Where, in an action for the price 
of goods, there is evidence sufficient 
to take to the court sitting as a jury 
the question whether the person who 
bought the goods was defendant’s 
agent at the time, the court may 
properly overrule defendant’s de- 
murrer to the evidence, although 
there is evidence from which it could 
be inferred that he was not defend- 
ant’s agent at such time. Uhlmann 
v. Domino’s Bakery, etc., Co., (Mo. 
A.) 238 SW 511. 

13. Lucas E. Moore Stave Co. v. 
Woodley, 213 Ala. 570, 105 S 878; 
Hartline v. Allen, 207 Ala. 407, 92 S 
648; White v. Carter Dry Goods Co., 
221 Ky. 845, 299 SW 1079; Boice- 
Runyon Co. v. Dillon, 6 N. J. Misc. 
961, 143 A 217; Dunlop v. King Silk 
Co., 164 NYS 607. 

[a] MTllustration.—In a seller’s ac- 
tion for price against a corporate and 
individual defendant, evidence that 
the individual defendant agreed to 
have the goods charged to him and to 
indorse the corporate defendant’s note 
for them makes his joint liability a 
jury question. Dunlop v. King Silk 
Co., 164 NYS 607. 

14. Bagley v. Clement, 35 Ga. A. 
508, 133 SE 648. ; 

15. Ala.—Lucas E. Moore Stave 
Co. v. Woodley, 213 Ala. 570, 105 S 
878. 5 

Ark.—Stewart-McGehee Constr. Co. 
ve Brewster, 176 Ark. 430, 3 SW (2d) 

2. 

Ga.—Mackle Constr. Co. v. Hotel 
SA de alee Co., 25 Ga. A. 137, 102 SE 
868. 

Mass.—Emerson  v. 
Mass. 541. 

Mich.—Dousman v. Peters, 85 Mich. 
488, 48 NW 697; Henry C. Hart Mfg. 
Co. v. Mann’s Boudoir Car Co., 65 
Mich. 564, 32 NW 820. 

Mo.—Amos James Grocery Co. v. 
Prichard, (A.) 297 SW 721; Serat v. 
Winter, 218 Mo. A. 60, 262 SW 66. 

N. J.—Boice-Runyon Co. v. Dillon, 
6 N. J. Misc. 961, 143 A 217. 


N. Y.—Golden v. Shaw, 204 App. 
Div. 404, 198 NYS 155. 


Tex.—Continental Bank, etc., Co. v. 
Dealey, (Civ. A.) 171 SW 552. 


Wis.—-Oothaut v. Leahy, 23 Wis. 
4, 


Patch, 123 
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[a] Illustrations.—(1) Where con- 
flicting testimony makes an issue as 
to whether one of the defendants was 
the purchaser of certain property or 
not, it is error peremptorily to in- 
struct the jury that plaintiff, suing as 
assignee for the price, cannot recover 
as against such defendant. Conti- 
nental Bank, etc., Co, v. Dealey (Tex. 


Civ. A.) 171 SW 552. (2) Defend- 
ants, sued on common counts for 
staves sold and delivered, are not en- 
titled to a general affirmative charge, 
on the ground that the agreements 
under which the staves were deliv- 
ered were made with one of plain- 
tiffs alone, where there is evidence 
from which jury could infer that the 
contracts were made with both of 
them. Lucas E. Moore Stave Co. vy. 
Woodley, 213 Ala. 570, 105 S 878. (3) 
Where, in an action for money and 
goods delivered to an agent of de- 
fendant, the evidence shows that 
the agent had apparent authority to 
order the goods and borrow the money, 
an affirmative charge for the amount 
claimed is properly refused, where 
the evidence as to one item furnished 
does not show conclusively that it 
was furnished on the authority of the 
agent or that credit extended to de- 
fendant therefor. Clark v. Eufaula 
Brick Works, 205 Ala. 545, 88 S 669. 
(4) Where, in an action by a mer- 
chant against a landlord for the price 
of supplies furnished a tenant to en- 
able him to make a crop, the evidence 
presents an issue for the jury as to 
whether the landlord authorized the 
tenant to buy goods from the mer- 
chant, and whether the landlord 
agreed with the tenant to pay for the 
goods, the refusal of an instruction 
that, if such an agreement had been 
made between the landlord and ten- 
ant, and if the goods were purchased 
in pursuance thereof, to find for the 
merchant, and directing a verdict for 
the landlord is error: Campbell v. 


Shackleford, 158 Ark. 640, 247 SW 
1054. 
16. See cases infra this note; and 


notes 17-19. 


[a] Evidence held insufficient as 
matter of lawto show: (1) That pur- 
chase was made by agent with prin- 
cipal’s authority. Cohutta Lumber 
Co. v. Cochran, 40 Ga. A. 377, 149 SE 
799. (2) That buyer acted as agent 
only, and not as principal. Miller v. 
Ungerer, 188 App. Div. 655, 176 NYS 
850. (3) That sale was to agent as 
individual. Eastern Shore Trust Co. 
v. Lockerman, 148 Md. 628, 129 A 915. 


{b] Ordering repairs for machin- 
ery.—Evidence that a buyer of ma- 
chinery from a dealer orders repairs 
directly from the manufacturer, be- 
cause of inability to get them prompt- 
ly from the dealer, does not as a mat- 
ter of law establish that the contract 
for the purchase of such machinery 
was between the buyer and manu- 


facturer. Wuller v. Fried, 57 N.. D. 
824, 224 NW 668. 
[ce] Corporate name.—Where a 


contract of sale of goods is made in 
one corporate name and sued in an- 
other, and the original charter and 
amendment showing the name has 
been changed from that in which the 
sale was made to that in which the 
action was brought, it is proper to re- 
fuse to send the issue to the jury. 


Seneca Co. v. Crenshaw, 89 S. C. 470, 
RA SH 1081" 
17. Morrell-Soule Co. v. Terry 


Dairy Co., (Ark.) 224 SW 973. 

{a] Thus, where plaintiff sues de- 
fendant on an open account, and de- 
fendant counterclaims for breach of a 
contract whereby plaintiff agreed to 
furnish defendant through a jobber 
a certain quantity of milk powder, it 


animal,*? depreciated bank paper,?’ 
coin or bullion,?* the rights to a secret process or 
formula,** and other particular kinds of property, 
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a peremptory instruction or directing a verdict,** or, 
in a proper case, by ordering a nonsuit.*? 

[§ 23] C. Subject Matter of Sale*°—1. In Gen- 
Generally speaking every species of personal 
property may be the subject of a sale,?* such as an 


23 


gold or silver - 


is not error to take from the jury the 
issue as to whether the contract was 
between defendant and the jobber or 
between defendant and plaintiff, 
where the undisputed evidence shows 
that the latter was the case. Morrell- 
Soule Co. v. Terry Dairy Co., (Ark.) 
224 SW 973. 


18. Morrell-Soule Co. v. Terry 
Dairy Co., supra; White Star Laun- 
dry v. Cudahy Packing Co., 37 Ida. 


411, 216 P 1035; Rawlings v. Vree- 
land, 76 Ind. A. 209, 127 NE 786, 


[a] Peremptory instruction held 
proper.—For owner in action against 
owner and tenant of a hotel to recoy- 
er the price of coal used in the hotel. 
Rawlings v. Vreeland, 76 Ind. A. 209, 
127 NE 786. 


[b] Directed verdict held proper.— 
Where, in an action for breach of con- 
tract, the evidence shows without sub- 
stantial conflict that plaintiff's con- 
tract was made with a corporation 
other than that upon which service of 
summons was had, & motion for a di- 
rected verdict for defendant on that 
ground should be allowed. White 
Star Laundry v. Cudahy Packing Co., 
37 Ida. 411, 216 P 1035. 


19. Henry Pilcher’s Sons y. Thomp- 
son, 145 Ga. 604, 89 SE 698; Comegys 
v. American Lumber Co., 8 Wash. 661, 
36 P 1087. 


[a] Thus, where plaintiff claims 
that, defendant, through its agent, 
purchased certain goods from him, 
and defendant denies the agency and 
plaintiff's only evidence consists of 
declarations of the alleged agent, 
made at the time of the sale, of which 
defendant is not shown to have had 
knowledge, a nonsuit is proper. Com- 
egys v. American Lumber Co., 8 Wash. 
661, 36 P 1087. e 


20. Description of see infra § 148. 
21. See cases infra notes 22-27. 
as Peo. v. Limardo, 29 Porto Rico 


Cross references: 
Animal as property generally see Ani- 
mals §§ 3-21. 


Sale of: 
Impounded animal see Animals §§ 
641-643. 

Increase of animal see infra § 25. 

23. Boswell v. Clarksons, 1 J. J. 
Marsh. (Ky.) 47. 

24. Warnibold v. Schlicting, 16 
Iowa 243; Story v. Salomon, 71 N. Y. 
420; Bigelow v. Benedict, 70 N. Y. 
202, 26 AmR 573 [aff 9 Hun 429]; Pea- 


body v. Speyers, 56 N. Y. 230. 


[a] Contract to deliver ten thou- 
sand dollars ‘current funds of the 
United States,’ at fifteen cents on 
the dollar in ten months from date, is 
in effect a contract to deliver ten 
thousand dollars legal tender notes for 
one thousand five hundred dollars in 
coin, and is valid. Cooke vy. Davis, 53 
INS oY 58 188 


{[b] Under act Congr. March 3, 
1863, §§ 4, 5, gold or silver coin or 
bullion is the subject of a sale. War- 
nibold v. Schlicting, 16 Iowa 243. 


25. Fowle v. Park, 131 U. S. 88, 9 
SCt 658, 33 L. ed. 67; Coca-Cola Bot- 
Lune Co. v. Coca-Cola Co., 269 Fed, 
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the sale of which is treated elsewhere in this work.?® 
The agreement by which a chose in action is trans- 
ferred, however, is generally termed an assignment.?? 


“Goods.” 


ey;°° but not a note.*? 


“Pungible goods,”*” that is, as defined by the Uni- 
form Sales Act, goods of which any unit is from its 
nature or by mercantile usage treated as the equiva- 
lent of any other unit,?* may be the subject-matter 


of a contract of sale.*4 


Personal obligation or promise to pay is not a 
subject of sale by the promisor,®° since until it has 
been regularly issued and passed into other hands 


[a] Secret process or formula for 
the manufacture of an article is one 
in which property rights can exist, 
and such rights can be sold in whole 
or in part, so long as the process re- 
mains valuable because it is secret. 
Coca-Cola Bottling Co. v. Coca- Cola 
Cor ‘269 Fed. 796. 


‘Assignment or transfer of patent 
rights see Patents §§ 366-407. 


26. See Cross references ante p 35. 
27. See Assignments §§ 7-10. 


Assignment of bill or note see Bills 
and Notes §§ 507-509. 


28. Defined generally 28 C. J. p 720. 


29. [a] As defined by the Uniform 
Sales Act, ‘ ‘goods’ include all chat- 
tels personal other than things in ac- 
tion and money” Uniform Sales Act, 
§ 76; Ida. Comp. St. § 5748 [quot 
Wallace Bank, etec., Co. v. Fairfield 
First Nat. Bank, 40 Ida. 712, 237 P 
284, 50 ALR 3161; Md. Code art 83 § 
97 Tquot Stem v. Crawford, 133 Md. 
579, 582, 105 A 780]. 


“Goods” within statute of frauds 
see Frauds, Statute of §§ 254-267. 


30. See cases infra this note. 


[a] Austrian kronen, even in the 
form of currency, must be deemed a 
commodity or ‘“‘goods” under the sales 
act. Melzer v. Zimmerman, 118 Misc. 
407, 194 NYS 222 [aff 205 App. Div. 
886 mem, 198 NYS 932 mem]. 


{[b] Agreement to deliver German 
marks during a specified month is not 
a sale of credit, but a sale of goods, 
under the statutory definition. Zim- 
merman v. Roessler, etc., Chemical 
@o., 211 App. Diy. 321, 207 NYS 370 
[aff 240 N. Y. 501 mem, 148 NE 659 
mem (motion to amend remittitur 
granted 241 N. Y. 512 mem, 150 NE 
534 mem)]. 


31. Wallace Bank, etc., Co. v. Fair- 
field First Nat. Bank, 40 Ida. 712, 237 
P 284, 50 ALR 316. 


[a] An agreement to purchase a 
specific note on a written demand, 
for its face value, plus accruing in- 
terest, is not a contract for the sale 
of goods, but of a thing in action. 
Wallace Bank, etc., Co. v. Fairfield 
First Nat. Bank. 40 Ida. 712, 237 P 
284, 50 ALR 316. 


Transfer of bill or note generally 
see Bills and Notes §§ 507-586 


32." Defined generally 27 C. J. p 
29. 


33. § 76. 
34. Juno v. Northland El. Co., 56 
N. D. 223, 216 NW 562; O’Keefe v. 


Leistikow, 14 N. D. 355, 104 NW 515. 


[a] The Sales Acts provide for 
such a sale. Uniform Sales Act § 6; 
Nae: ap. L. Suppl. (1925) § 6002a6. 


85. Schermerhorn vy, Talman, 14 


The subject matter of a sale is com- 
monly referred to as “goods,”?® and this term, within 
the law of sales, includes all chattels personal, except 
choses in action and money,*® such as foreign mon- 
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it does not acquire a value and become possessed of 
the attributes of property.*°® 


[§ 24] 2. Existence—a. In General. 
pleted sale can be effected only where there is a 
transfer of title,?7 it is essential to a complete or 
executed sale that the goods which form the subject 
matter of the sale be in existence®® and identified®® 


Since a com- 


at the.time of the sale, or at least that they have a 


rule conversely, 


existence cannot be the subject of a sale.*+ 
fore, there is a contract for the present sale of “spe- 
cific goods,” that is, goods identified and agreed up- 


potential existence at ‘that time;*° or, stating the 


things not in actual or potential 
If, there- 


on at the time the contract to sell or of sale is made,*? 


N. Y. 938, 117; Thomas v. Murray, 34 
Barb. 157 [rev on other grounds 32 N. 
1 6054s 


“The giving of one’S own promise 
to pay to another, for any considera- 
tion, cannot be brought within these 
definitions of a sale. It is impossi- 
ble to call such a transaction a trans- 
fer of property from one person to 
another, as the promise is not prop- 
erty in the hands of the promisor. 
. .. If then there is a sale, it is made 
by the same acts which create the 
thing sold. This is not only repug- 
nant to every just definition of a sale, 
but logically absurd.’ Schermerhorn 
v. Taiman, supra [quot Elwell v. 
Chamberlin, 31 N. Y.‘'611, 623; Ryck- 
man v. Coleman, 21 HowPr (N. Y.) 
404, 405]. 


36. 
aY/., 19:3. 


Property generally see Property 50 
Cape tcos 


87. See supra §§ 1, 12. 


Transfer of title by sale generally 
see infra §§ 531-611. 


38. ‘U. S.—Bertram v. Lyon, 3 F. 
Cas. No. 1,362, McAll. 53 [aff 20 How. 
149, 15 L. ed. 847]; Low v. Andrews, 
15 F. Cas. No. 8,559, 1 Story 38. 


Ala.—Robinson y. Hirschfelder, 59 
Ala. 508. 


Ga.—Huntington v. Chisholm, 61 
Ga. 270; Noyes v. Jenkins, 55 Ga. 586; 
Parks v. Washington, etc., R. Co., 35 
Ga. A. 635, 1383 SE 634; Jones v. Ful- 
ler, 27 Ga. A. 84, 107 SE 544. 


Mich.—Bates y. Smith, 83 Mich. 347, 
47 NW 249. 


N. Y.—Andrew v. Newcomb, 32 N. 
Y. 417; Wolf v. Di Lorenzo, 22 Mise. 
S20) 49 NYS 191. 


Pa.—Clemens vy. Davis, 7 Pa. 263. 


Porto Rico.—Dorvalle v. Mancini, 9 
Porto Rico Fed. 35. 


Vt.—Smith v. Atkins, 18 Vt. 461. 


[a] Estoppel to deny existence.— 
Where an offer is made by one joint 
owner to another to sell his interest 
in a cargo of merchandise, and previ- 
ous to the acceptance of his offer 
three fourths of the cargo is sold by 


Schermerhorn v. Talman, 14 N. 


the party to whom the offer is made, | 


it cannot be objected. by him that the 
thing to which the contract relates, 
had not an actual or potential exist- 
ence at the time of the contract. 
Mactier v. Frith,:\6 Wend. (N. Y.) 108, 
21 AmD 262. : 


39. See infra this note. 


[a] In Georgia (1) under Civ. Code 
(1910) § 4106 it is essential that there 
be an identification of the thing sold. 
Georgian Co. v. Bloom, 27 Ga. A. 468, 
108 SE 813; Willard Bag, etc., Mfg. 
Cov; Empire State Guano Co., 24 


the sale is void, where the substance of the thing sold 
is not in existence at the time of the sale,*#? or where 
the goods, without the knowledge of the parties, have 


Ga. A. 34, 99 SE 713; United Roofing 
Co. v. Albany Mill Supply Co., 18 Ga. 
A. 184, 89 SE 177. (2) There can be 
no actionable breach of contract when 
the parties have never agreed to the 
identity of the thing sold. United 
Roofing Co. v. Albany Mill Supply 
Co., supra. 

_Certainty of agreement as to iden- 
tity of property see infra § 148. 

40. See infra §§ 25, 26. 


41. —U. S.—Low_ v. Andrews, 15 KF. 
Cas. No. 8,559, 1 Story 38. 


Ala.—Hamil v. Flowers, 184 Ala. 
301, 68 S 994; Robinson v. Hirschfel- 
der, 59 Ala. 503. 


Or.—Gile v. Lasselle, 89 Or. 107, 171 
Pevare 


Pa.—Clemens v. Davis, 7 Pa. 2638. 


deere nase v. Faulkner, 61 Tex. 


And see cases supra note 38. 


“A sale is an executed contract, to 
constitute which, delivery, in fact or 
in law, is indispensable, and it can- 
not be given of a thing which has not 
fully come into existence.’ Clemens 
v. Davis, 7 Pa. 263, 264. 


42. Gen. Code § 8456 par 1 (Uni- 
form Sales Act § 76) [quot W. N. 
Clark Co. v. Banner Packing Co., 31 
O. CoA. 285, 288q% 


[a] _ “Specific goods’ (1) as _ so 
defined includes goods that are exist- 
ing at that time and not goods that 
are to be made in the future in ac- 
cordance with specifications. W. N. 
Clark Co. v. Banner Packing Co., 31 
O. C. A. 285, 288. (2) “They are ‘fu- 
ture goods’.” W.N. Clark Co. v. Ban- 
ner Packing Co., supra. 


43. U. S.—Bertram v. Lyon, 3 F. 
Cas. No. 1,362, McAll. 53 [aff 20 How. 
149, 15 L. ed. 847]; Low v. Andrews, 
15 F. Cas. No. 8, 559, 1 Story 38. 


Mich.—Dickey v. Waldo, 97 Mich. 
255, 56 NW 608, 23 LRA 449; Bates v. 
Smith, 83 Mich. 347, 47 NW 249, 


N. Y.—Union Mfg. Co. v. Louns- 
bury, 41 N. Y. 363 [aff 42 Barb. 125]. 


Vt.—Smith v. Atkins, 18 Vt. 461. 


W. Va.—Paxton Lumber Co. v. Pan- 
eee Coal Co., 83 W. Va. 341, 98 SE 


Eng.—Lunn vy. Thornton, 1 C. B. 379, 
50 ECL 379, 1385 Reprint 587, 


[a] Thing not in esse cannot be 
sold by contract so as to vest the le- 
gal title thereto in the purchaser up- 
on its coming into existence. Union 


Mfg. Co. v. Lounsbury, 41 N. Y. 363 
[aff 42 Barb. 125]. 
[b] Sale is inoperative as being 


merely executory, that is conferring 
no title to the ene sold. Smith v. 
Atkins, 18 Vt. 
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§§ 24-25] 


ceased to exist at the time of the contract;4* and 
this rule is expressly presented by the Uniform Sales 
Act,*® and, as modified by such statute, applies where 
the goods partially cease to exist.4® 


Contract to sell. But goods not in existence actual 
or potential,** at the time of the sale, or, as they 
have been called, “future goods,” that is, as defined 
by statute, goods thereafter to be manufactured or 
acquired by the seller,t8 may be the subject of an 
executory contract to sell,*® provided the agreement 
is not merely speculative, but contemplates an actual 
future delivery of the thing bargained for.®° 


[§ 25] b. Potential Existence—(1) In General. 
According to the rule generally prevailing in this 


44. U. S.—Allen v. Hammond, 11 
Pet. 63, 9 L. ed. 63838. 

Ill.—Anderson y. Armstead, 69 Ill. 
452; Bradford v. Chicago, 25 Ill. 411. 


Tia alan ye Honest Gill & J. 


Mass.—Rice v. Dwight Mfg. Co., 2 
Cush. 80; Thompson v. Gould, 20 
Pick. 134. 

Mich.—Hamilton v. Park, etc., Co., 
125 Mich. 72. 88 NW 1018;, Gibson v. 
Pelkie, 37 Mich. 380. 

N. Y.—Hart v. Taylor, x 
373; Ketchum v. Stevens, 19 N. Y. 
499 [aff 13 N. Y. Super. 463]; Mac- 
tier v. Frith, 6 Wend. 103, 21 AmD 
262. 

Vt.—Varnum v. Hygate, 65 Vt. 416, 
26 A 628. 

Eng.—Coutourier v. Hastie, 5 H. L. 
Cas. 673, 10 Reprint 1065; Strickland 
v. Turner, 7 Exch. 208, 155 Reprint 
919; Hitchcock v. Giddings, 4 Price 
135, 146 Reprint 418. 

45. § 8. 

[a] English Sale of Goods Act 
(1893) § 6, provides that “where there 
is a contract for the sale of specific 
goods, and the goods without the 
knowledge of the seller have per- 
ished at the time when the contract 
is made, the contract is void.’ Bar- 
row v. Phillips, [1929] 2 K. B. 574. 


46. [a] American act gives the 
buyer the option of avoiding the con- 
tract or holding the seller to a trans- 
fer of existing goods. Uniform 
Sales Act § 8 ; 

[b] English act does not contain 
such an option clause, and it has been 
held to render void a contract for 
the sale of specific goods where a 
part but not the whole of the goods 
has, without the knowledge of the 
parties to the contract, already ceased 
to exist. Barrow v. Phillips, [1929] 2 
K. B. 574. 

47. See infra § 25. 

48. Uniform Sales Act § 76; Eng- 
lish Sale of Goods Act (1893) § 5 
[quot Ajello v. Worsley, [1898] 1 Ch. 
274, 280]. 

Sale of goods to be acquired gen- 
erally see infra § 28. 


49. Ala.Hamil v. Flowers, 184 
Ala. 301, 63 S 994; Robinson v. 
Hirschfelder, 59 Ala. 503. 


Conn.—Goralnik Hat Co. v. Delo- 
hery Hat Co., 98 Conn. 560, 120 A 283. 


Ga.—Wright v. Vaughan, 137 Ga. 
52, 72 SE 412; Southern Upholster- 
ing Co. v. Lieberman, 27 Ga. A. 703, 
109 SE 509; Jones v. Fuller, 27 Ga. 
A. 84, 107 SE 544. 

Mich.—Cate v. Michigan Coffee Co., 
229 Mich. 357, 201 NW 477; Bates v. 

Smith, 83 Mich. 347, 47 NW 249. 
| Minn.—Greenhut Cloak Co. v. 
Oreck, 130 Minn. 304, 153 NW 613. 

N. Y.—Carleton v. Lombard, 149 N. 
Y. 137, 48 NE 422; Mactier v. Frith, 
6 Wend. 103, 21 AmD 262. 
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country, goods having a potential existence, that is, 
goods which are the natural product or growth or 
expected increase of property already belonging to 


the seller,°>' or in which he has a present interest,°? 


dairy.°° 


Eng.—Ajello v. Worsley, [1898] 1 
Ch. 274. 

[a] Thus, where the subject mat- 
ter is to be produced by refinement 
of crude materials through a manu- 
facturing process, the contract is one 
with a manufacturer and is subject 
to the rules and principles that ap- 
ply to executory contracts for the 
sale anid delivery of goods when par- 
ties occupy the relation to each other 
of manufacturer and dealer. Carle- 
aoe v. Lombard, 149 N. Y. 137, 43 NE 


[b] Acceptance by manufacturer 
of.an order for goods to be manufac- 
tured creates a contract to _ sell. 
Greenhut Cloak Co. v. Oreck, 130 
Minn. 304, 153 NW 613. 


[c] Im California (1) under a stat- 
utory provision that any property, 
which, if in existence, might be the 
subject of sale, may be the subject 
of an agreement of sale whether in 
existence or not (Civ. Code § 1730), 
(2) an agreement to sell and deliver 
in the future oil to be produced from 
the seller’s wells is valid (Central 
Oil Co. v. Southern Refining Co., 154 
CalFLes OTe A277): 


[d] Uniform Sales Act provides 
that a present sale of future goods 
operates as a contract to sell the 
goods. § 5 subd (3). 

Purchase and sale of manufactured 
arches generally see Manufactures 


50. Wright v. Vaughan, 137 Ga. 
52, 72 SE 412; Forsyth Mfg. Co. v. 
Castlen, 112 Ga. 199, 37 SE 485, 81 
AmSR 28; Southern Upholstering 
Co. v. Lieberman, 27 Ga. A. 703, 109 
SE 509; Jones v. Fuller, 27 Ga. A, 84, 
107 SE 544. 

51. Benjamin Sales § 78 [quot 
Regan Vapor-Engine Co. v. Pacific 
Gas Engine Co., 49 Fed. 68, 1 CCA 
169]; Dickey v. Waldo, 97 Mich. 
255, 56 NW 608, 28 LRA 449. 


“Potential existence’ 49 C. J. p 
38. 


Low v. Pew, 108 Mass. 347, 11 
AmR 357; Dickey v. Waldo, 97 Mich. 
255, 566 NW 608, 23 LRA 449; 
Smith v. Atkins, 18 Vt. 461. 

“Having such interest, the right to 
the thing sold, when it shall come 
into existence, is a present vested 
right, and the sale of it is valid.” 
Low v. Pew, 108 Mass. 347, 350, 11 
AmR 357. 

{a] In’ Georgia the rule has been 
stated that subject matter must have 
“such a potential existence as 
amounts to a present right in the 
person selling to a future interest or 
benefit therein.” Jones v. Fuller, 27 
Ga. A. 84, 86, 107 SE 544. 


53. Ala.—Robinson v. Hirschfeld- 
er, 59 Ala. 503. 


Cal.—Merrill v. California Petrole- 
um Corp., 105 Cal. A. 737, 288 P 721. 


Conn.—Calkins v. Lockwood, 16 


52. 


1 Conn. 276, 41 AmD 143. 


may be the subject of a valid contract of sale,** 
which operates to pass the property in the goods 
upon their coming into existence.°+ This rule applies 
to a sale of the future offspring of the seller’s ani- 
mals,°> and to the future products of his farm or 
A hope or expectation of means founded 
on a right in being has been held to have such a po- 
tential existence as to be the subject of a sale.57 
But a mere possibility or contingency, not founded 
upon a right or coupled with an interest, cannot be 
the subject of-a present sale,°’ although it may be 


Ga.—Noyes v. Jenkins, 55 Ga. 586. 
Ind.—Wolf v. Esteb, 7 Ind. 448. 


Mass.—Low v. Pew, 108 Mass. 347, 
11 AmR 357. 


Mich.—Michigan Sugar Co. v. Falk- 
enhagen, 243 Mich. 698, 220 NW 760; 
Dickey v. Waldo, 97 Mich. 255, 56 NW 
608; 23 LRA 449. 


Porto Rico.—Dorvalle v. Mancini, 9 
Porto Rico Fed. 35. 


Vt.—Smith v. Atkins, 18 Vt. 461. 


Eng.—Grantham v. Hawley, Hob. 
132, 80 Reprint 281; Robinson v. Mc- 
Ponald, 5 M. & S. 228, 105 Reprint 


[a] “The sale of a nonexistent 
chattel in which the seller has a po- 
tential interest, . . is valid in 


praesenti to take effect in futuro.” 
Dorvalle v. Mancini, 9 Porto Rico 
Fed. 35, 43. 


As subject of chattel mortgage see 
Chattel Mortgages § 465. 


Ownership as element generally see 
infra §§ 27, 28. 


54. See infra §§ 541, 542. 


55. Hull v. Hull, 48 Conn. 250, 40 
AmR 165; Fonville v. Casey, 5 N. C. 
389, 4 AmD 559; McCarty v. Blevins, 
5 Yerg: “(Tenn.) 195, 26 «Amb 262. 
But see Bates v.’ Smith, 83 Mich. 347, 
47 NW 249 (holding that the foal of 
a’ mare which has not yet been bred 
cannot be the subject of a sale). 


Conderman v. Smith, 41 Barb. 
(CN. Y.) 404; Van Hoozer v. Cory, 34 
BarberGNee yoo. 


57. Dargin v. Hewlitt, 115 Ala. 510, 
22 $128; Wheeler v. Wheeler, 2 Mete. 
(Ky.) 474, 74 AmD 421; Slidell v. 
McCoy, 15 La. 340. 


[a] Expectation of gain or prof- 
its in some enterprise or speculation 
may be the subject of a contract of 
sale. Slidell v. McCoy, 15 La. 340. 


[b] Income from races and fair. 
—The income to be derived from the 
gate receipts and the various privi- 
leges of future races and fairs to be 
held on grounds already prepared for 
such purposes, having a_ potential 
existence, may be the subject of a 
valid contract of sale. Dargin v. 
Hewlitt, 115 Ala. 510, 22 § 128. 


58. Ga.—Jones v. Fuller, 27 Ga. A. 
84, 107 SE 544. 

Ky.—Wheeler v. Wheeler, 2 Metc. 
474, 74 AmD 421. 

Mass.—Low v. Pew, 108 Mass. 347, 
11 AmR 357. 

‘Mich.—Bates v. Smith, 83 Mich. 
347, 47 NW 249. 

Tenn.—Read v. Mosby, 
759, 11 SW 940, 5 LRA 122. 

pths or Oke v. Faulkner, 61 Tex. 
308. 

Can.—Roche vy. Johnson, 53 Can. S 
C. 18 [allowing app 49 N. S. 12]. 


87 Tenn. 


[a] Expectant interest.—A son 
cannot make a sale of his expectant 
interest in his father’s’ estate. 
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the subject of an executory agreement to sell.5° 


In aceordance with the 
above rules®? a growing crop,*? on a seller’s land is 
incladed within the statutory definition of “goods,”** 
and even independently of statute, may be the sub- 
ject of a valid sale,°* and where the buyer goes into 
actual possession and harvests the crop, it is imma- 
terial to the validity of its sale whether the crop is 
fructus naturales or fructus industriales, as against 
the contention that being fructus naturales it cannot 


[§ 26] (2) Crops.®° 


be conveyed by bill of sale.%* 


Unplanted crop. Although there is some authority 
to the contrary,°® as a general rule until the crop 
is actually growing, or at least until the seed is plant- 
ed, it has no existence, actual or potential, and no 
part of it can be the subject of an executed sale.*7 
But it may be the subject of an executory contract 
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soon as the crop comes into existence.®® 
statutory provision that property which if in exist- 
ence might be the subject. of sale may be the subject 
of an agreement for sale, whether in existence or 
not,*° a future crop, not yet planted, may be the 
subject of a valid sale contract as having a potential 
existence,‘? provided the seller, at the time of the 
contract, possesses the land on which the crop is to 
be grown;’? and a provision in such a contract that 
it shall pass title and constitute an absolute sale 


[§§ 25-27 


means only that the title shall be deemed to pass 


In General. 


to sell or of sale,®* under which the title passes as 


Wheeler v. Wheeler, 2 Metec. (Ky.) 
474, 74 AmD 421; Read v. Mosby, 87 
Tenn. 759, 11 SW 940, 5 LRA 122. 


[b] Fish to be caught.—An at- 
tempted sale of ‘all the halibut that 
may be caught by the master and 
crew of the schooner Florence Reed, 
on the voyage upon which she is 
about to proceed,” has no effect to 
pass the property in the fish when 
caught. Low v. Pew, 108 Mass. 347, 
ti Am Rs 357; 


[ec] Bonds or stock of unorganized 
corporation.——A contract for the sale 
of bonds or stock of a corporation 
not yet organized is void. House v. 
Faulkner, 61 Tex. 308; Roche v. 
Johnson, 53 Can. S. C. 18 [allowing 
app 49 N. S. 12]. 


59. See infra § 28. 


60. Cross references: 

Application of statute of frauds see 
Frauds, Statute of §§ 143, 266. 

As subject of chattel mortgage see 
Chattel Mortgages §§ 40, 41, 50, 51. 

Crops generally see Crops 17 C. J. 
Dros. 

Nature of property in 
Crops § 1. 
61. See supra §§ 24, 25. 
62. Crops defined see Crops § 1. 


63. Stem v. Crawford, 133 Md. 
579, 105 A 780; Breden v. Johnson, 
56 N. D. 921, 219 NW 946, 


[a] “Goods” (1) as defined in the 
Uniform Sales Act includes “industri- 
al growing crops, and things attached 
to or forming a part of the land 
which are agreed to be severed be- 
fore the sale or under the contract 
of sale.” Uniform Sales Act 8 76 
Ge DsiComp Es). Supply ils 25.1235 
6002a76) [quot Breden v. Johnson, 56 
IND eno 2d elo NW) 9465) O'S 7) G2) 
And therefore includes a growing 
crop of hay. Breden y. Johnson, su- 
ve 


crops see 


U. S.—Brigeges v. U. S., 143 U. 
Ss. Oi, 12 SCt 391, 36 L. ed. 180. 
Ala.—Robinson v. Mauldin, 11 Ala. 
SMe 
Cal.—Richmond-Chase Cor 
Schlessinger, 55 Cal. A. 165, 203 P 
418. 


Ind.—Weatherly v. Higgins, 6 Ind. 
73. 


Md.—Stem v. Crawford, 133 Md. 
579, 105 A 780. ‘ 
Mich.—Dickey v. Waldo, 97 Mich. 


255, 56 NW 608, 23 LRA 449; 
vy. Seybold, 36 Mich. 444. 


Mo.—Garth v. Caldwell, 72 Mo. 622; 
Glass v. Blazer, 91 Mo. A. 564. 

N. Y.—Sexton v. Breese, 135 N. Y. 
387, 32 NE 133; Stall v. ‘Wilbur, Cui 
N. Y. 158. 


Crapo 


Tex.—Sanger v. Hunsucker, (Civ. 
A.) 212 SW 514 [writ of error dism 
254 U. S. 621 mem, 41 SCt 320 mem, 
65 L. ed. 443 mem]. 


seas Roar isk Vv. Mord), lousask, ada: 


[a] Growing crop of cotton has 
such an existence as may be the sub- 
ject-matter of a sale to rest in pos- 
session or at some future time Rob- 
inson v. Mauldin, 11 Ala. 977. 

[b] Absolute sale.—Growing 
crops are subject to absolute sale. 
Jones v. California Growers, 182 Cal. 
777, 190 P 172; Richmond-Chase Co. 


v. Schlessinger, 55 Cal. A. 165, 203 
P 418. 

65. Lawrence v. Beattie, 209 Mich. 
128, 176 NW 570. 


66. See infra this note. 


[a] In Texas (1) the rule is stat- 
ed to be that a crop to be planted, 
and which is thereafter actually 
planted pursuant to a contract with 
the owner of the land, has such a po- 
tential existence as to make it the 
subject of a sale. Sanger vy. Hun- 
sucker, (Civ. A.) 212 SW 514 [writ 
of error dism 254 U. S. 621 mem, 41 
SCt 320 mem, 65 L. ed. 443 mem]. (2) 
That is to say, that if a tenant un- 
der a valid contract with the owner 
of the soil, agrees to pay a crop 
rent, and thereafter actually plants 
and cultivates the specified crop, the 
crop is considered as having a poten- 
tial existence and may be sold even 
though at the time of the sale the 
crop has not actually been planted. 
Sanger v. Hunsucker, supra. 


67. Huntington v. Chisholm, 61 
Ga. 270; Redd v. Burrus, 58 Ga. 574; 
Noyes v. Jenkins, 55 Ga. 586; An- 
drew v. Newcomb, 32 N. Y. 417. 


68. Michigan Sugar Co. v. Falken- 
hagen, 243 Mich. 698, 220 NW 760; 
Andrew v. Newcomb, 32 N. Y. 417; 
Grantham v, Hawley, Hob. 132, 80 Re- 
print 281. 


{a] In Louisiana (1) under Civ. 
Code arts 2450, 2451, either the hope 
of a future crop as an incorporeal 
thing separate from the crop or the 
crop itself may be the subject of 
a contract of sale. Losecco v. Greg- 
ory, 108 La. 648, 32 S 985. ' (2) If 
the crop itself is sold the sale be- 
comes null and void for want of a 
thing to constitute its subject, if the 
crop fails, but if the hope only is 
sold the sale is proof against even- 


tualities. Losecco vy. Gregory, su- 
pra. 

69. See infra § 542. 

70. See statutory provisions. 

71. Shoemaker vy. Acker, 116 Cal. 


239, 48 P 62; Cutting Packing Co. 


whenever the produce becomes a growing crop, and 
does not affect. the validity of the contract.7? 


[§ 27] 3. Ownership or Interest of Seller74+—a, 
As a rule there can be a sale, so as to 
transfer the property in the goods, only where they 
are at the time owned by the seller,*° or where the 


v. Packers’ Exch., 86 Cal: 574, 25 P 
52, 21 AmSR 63, 10 LRA 369; Black- 
wood v. Cutting Packing Co., 76 Cal. 


212,,18 P 248, 9 AmSR.199; Rich= 
mond-Chase Co. v. Schlessinger, 55 
Cal. A, 165, 203 P 418; Hogue-Kel- 


logg Co. v. Baker, 47 Cal. A. 247, 190 
P 493; Hamilton vy. Klinke, 42 Cal. 
A. 426, 183 P 675 

[a] Crops of fruit.—Where crops 
of fruit contracted to be sold for a 
series of years are to be the prod- 
uct of trees owned by the seller at 
the time the contract is made, they 
must be considered as having a po- 
tential existence, and as being sub- 
ject to sale. Cutting Packing Co. v. 
Packers’ Hxch., 86 Cal. 574, 25 P 52; 
21 AmSR 68, 10 LRA 369. 


72. Hogue-Kellogg Co. v. Baker, 47 
Gali *A. 247, 190 2 493 

[a] As legally potential.—‘‘In 
such case it appears that the need- 
ful thing out of which the crop is 
to be produced is in existence, and 
hence the crop has legal potentiali- 
ty.’ Hogue-Kellogg Co. v. Baker, 47 
Cal. A. 247, 249, 190 P 493. 

73. Hogue-Kellogg Co. v. 
47 Cal. A. 247, 190 P 493. 


74. Defect in title as: 
Breach of contract see infra §§ 283, 
284, 
Ground for rescission see infra § 244. 
75. U. S.—In re Cotton Manufac- 
turers’ Sales Co., 209 Fed. 629. 
Colo.—Falke vy. Fassett, 4 Colo. A. 
11) 34 °R 1005. 
Conn.—Sterling Tire Corp. v. Beers, 
100 Conn. 45, 122 A 656. 


: ath Sealy v. Hardy, 


Baker, 


13\-Til. A. 


Kan.—Hoy v. Griggs, 
26 P 467. 


La.—Jochams vy. Ong, 45 La. Ann. 
1289, 14 S 247. 


Md.—Johnson v. Hines, 61 Md. 122. 


Mass.—Low v. Pew, 108 Mass. 347, 
lt AmR 357: 


Nebr.—Mensinger v. Steiner-Med- 
inger Co., 4 Nebr. (Unoff.) 392, 94 
NW 6383. 

N. Y.—Smiley Steel Co. v. Schmoll, 
200 App. Div. 655, 193 NYS 522 [att 
2300 Na Ua 1205 139 NE 718]. 


Vt.—Bruce vy. Bishop, 43 Vt. 161. 
Va.—White v. Com., 78 Va. 484. ~ 


[a] An assignment of an account 
for merchandise sold, even if it at- 
tempts to do so, cannot operate as 
a conveyance of the merchandise, 
since the sale producing the account 
‘devested the assignor’s title. In re 
Cotton Manufacturers’ Sales Co., 209 
Fed. 629. Assignment of accounts 
generally see Assignments §§ 33, 34. 


46 Kan. 58, 


ee EE = Ee a ee ee eee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


Under a 1 


§§ 27-28] 


true owner eaeubs to the sale;*° 


on which there is a vendor’s 


lien.§? 
Executory contract. 


buyer at a future time.** 


Property passing by assignment gen- 
erally see Assignments §§ 119-123. 


[b] Sale to owner.—A contract in 
terms a sale to one who is shown to 
be the owner is inoperative as such. 
Mensinger v. Steiner-Medinger Co., 4 
Nebr. (Unoff.) 392, 94 NW 633. 


{c] Implied ownership.—(1) 
sale implies ownership in the thing 
sold. Sterling Tire Corp. v.. Beers, 
100 Conn. 45, 122 A 656. (2) Ordi- 
narily, a power to sell implies own- 
ership of the goods by the séller. 
White v. Com., 78 Va. 484. (3) There 
are some exceptions, however, as in 
the case of a commission merchant, 
who is expressly authorized to sell 
personal property left with him or 
consigned to him for sale. White v. 
Com., supra. And see Factors §§ 12, 
15. 


76. “Shipply ‘v.'Peo., ‘86. N.Y. 375, 
40 AmR 551 [aff 12 NYWklyDig 239]. 


77. Ala.—Boswell v, Thompson, 
160 Ala. 306, 49 S 73. 
Se ape v. Welsh, 138 Ill. A. 
0. 


La.—Harper v. Sid Simmons Drill- 
ing Co., 164 La. 767, 114 S 647; Mitch- 
ell Motor Co. v. Maxey, 7 La. A. 
247; Immordino v. Biondio, 7 La. A. 
(Orleans) 228. 


Minn.—J. L. Owens Co. v. Simba- 
lenko, 140 Minn. 68, 167 NW 276. 


N. Y.—Hamlin v. Sears, 82 eer X. 
327; Elliott v. Bidwell, 51 N. ¥: 644 
mem. 

Eng.—Lunn v. Homeon, a) Ow 18% 
379, 56 HCL 37951135 Reprint 587. 


_ [a] Possession for storage.— 
Holding possession of a truck for the 
purpose of storage and repairs pend- 
ing a sale under seizure is not pos- 
session as a ‘mercantile agent” for 
purposes of sale within the meaning 
of the Sale of Goods Act (B. C. Rev. 
St. [1911] c 208) § 69, so as to pass 
title thereto to a purchaser from the 
person thus in possession. Whitney- 
Morton Co. v. Short, (B. C.) 67 Dom 
IPAS S597 


78. Robinson v. Tatum, 7 La. A. 
335; Crosby v. Woleben, 149 App. Div. 
337, 1384 NYS 328 [rearg and app to 
Ct. of App. den 149 App. Div. 936 
mem, 134 NYS 1130 mem]; Bondi v. 
eee Grocery Co., 96 Vt. 160, 118 
A 486. 


[a] Bill of sale from tenant in 
common of his interest in a crop of 
grapes which was capable of divison 
by the mode used in the locality pass- 
es title. Crosby v. Woleben, 149 App. 
Div. 337, 134 NYS 328 [rearg and app 
to Ct. of App. den 149 App. Div. 936 
mem, 134 NYS 1130 mem]. 


79. See infra §§ 602-604, 643. 
[55 C. J.—b]J 


and therefore a 
sale is void, as a transfer of title, if it is made by one 
who is not the owner of the goods, and has no author- 
ity from the owner, to make the sale.7* 
person who is not the absolute owner of a chattel 
may sell his interest therein,’® the buyer taking only 
such title or property as the seller has.*® 
absence of insolvency or fraud a buyer of a chattel 
lien may make a valid 
sale thereof,*® and such a sale is not void because 
of the fact that the buyer from-him knew of the 


Ownership of the goods at 
the time is not essential to an executory contract to 
sell or of sale’? as in the case of a contract for a 
future conditional sale;** or of an agreement that 
‘a third person shall transfer the property to the 


SALES 


However, a 


In the 


[§ 28] b. After-Acquired Property.*° 
or goods which, at the time of the sale, are not owned 
by the seller, but which are thereafter to be acquired 
by him, cannot be the subject of an executed sale,*® 
but may be the subject of a contract for the future 
sale and delivery thereof,*? and it has been held that 
even though the contract is in the form of a present 
sale it will not pass the title, after the goods have 
been acquired, until the seller has done some act ap- 
propriating them to the contract.*® 
for the future sale and delivery of goods, which the 


[55 C.J.) 65 


Property 


Such a contract 


seller has not in possession but which he intends to 


acquire by producing, manufacturing, or purchasing 
before the day of delivery, is valid as an executory 
contract to be fulfilled by acquiring and delivering 
the goods specified in the contract,’® even though the 
acquisition of the goods by the seller depends upon 


a contingency which may or may not happen;°® and 


80. Dreyfous v. Cade, 138 La. 297, 
70 S 281; Burdeau v. His Creditors, 
44 La, Ann. 11, 10 S 395; Robinson v. 
Tatum, 7 La. A. 335. 

81. Robinson v. Tatum, supra. 

82. Ala.—Baker v. Lehman, 186 
Ala. 493, 65 S 321 (cotton); Perryman 
v. Wolffe, 93 Ala. 290, 9-S 148; Haw- 
ley v. Bibb, 69 Ala. 52. 

Del.—Deputy v. Hastings, 
345,212 30 ANS 3. 

Mass.—Stearns v. Foote, 

Bae 


32 Del. 
20 Pick. 


Mich.—Tyng v. Converse, 180 Mich. 
195, 146 NW 629; Meyer v. Shapton, 
178 Mich. 417, 144 NW 887. 


Y.—Mactier v. Frith, 6 Wend. 
103, “om AmD 262. 


Eng.—Ajello v. Worsley, [1898] 1 
Ch. 274. 
[a] Tllustrations.—(1) An execu- 


tory contract for the sale of an auto- 
mobile truck is none the less valid 
and binding on the buyer because the 
seller does not own the truck at the 
time of the sale. Meyer v. Shapton, 
178 Mich. 417, 144 NW 887. (2) To 
constitute a binding contract by 
plaintiff to purchase stock for resale 
to defendant, it is not necessary that 
plaintiff have title to the stock when 
the contract is made. Tyng v. Con- 
verse, 180 Mich. 195, 146 NW 629. 


Sale of after-acquired property see 
infra § 28. 

83. Smith v. Semon, 32 Cal. A. 640, 
163 P 10388. 

Conditional sales generally see in- 
fra XI. 

84 Stearns v. 
(Mass.) 432. 


85. Sale of stock not owned or pos- 
sessed by seller see Corporations § 
1058. 

86. See supra § 24. 

87. Whitehead v. Root, 2 Metce. 
(Ky.) 584; Spielberg v. Harris, (Wis.) 


Foote, 20 Pick. 


232 NW 547. And see*cases infra 
note 89. 
fa] TIllustration.—A contract of 


sale of goods to be delivered within 
a given time, which are not on hand 
or manufactured at the date of the 
contract, is valid and enforceable as 
a special or executory agreement for 
the future sale and delivery of such 


goods. Whitehead v. Root, 2 Metce. 
(Ky.) 584. ; 
88." Lunn va, Thornton,.1 CC. B. 379, 


50 ECL 379, 135 Reprint 587; Langton 
f Higgins, 4 H. & N. 402, 157 Reprint 
96. 


Transfer of title in goods after ac- 
quired generally see infra §§ 541, 542. 


89. U. S.—Bartlett v. Smith, 13 


Fed. 263, 4 McCrary 388; Clarke v. 
Foss, 5 F. Cas. No. 2,852, 7 Biss. 540. 


Cal.—Levy v. Larson, 61 Cal. A. 754, 
215 P 918. 


Del.—Rogers v. Fenimore, 41 A 886. 


Ga.—Wright v. Vaughan, 137 Ga. 
52, 72 SE 412; Watson v. Hazlehurst, 
127 Ga. 298, 56 SE 459; Northington- 
Munger- Pratt CoM ve ‘Farmers’ Gin, 
ete, Co., 119 Ga. 854 47° SE 200; 168 
AmSR 210; Forsyth Mfg. Cows ‘Cas- 
tlen, 112 Ga. 199, 37 SE 485; Parks v. 
Washington, eter En Cos. so Ga. A. 635, 
133 SE 634; Luke ive Batts, 11 Ga. A! 
783, 76 SE 165. 


Ind.—Shipp v. Bowen, 25 Ind. 44. 
Wirmah apts tie v. Fisher, 34 Md. 


Mich.—Tyng v. Converse, 180 Mich. 
195, 146 NW 629; Meyer v. Shapton, 
178 Mich. 417, 144 NW 887. 


_ N._Y.—Schwarzer v. Karsch Brew- 
ing Co., 74 App. Div. 383, 77 NYS 719. 


2 ergs, v. Lasselle, 89 Or. 107, 171 


Eng.—Mortimer v. McCallan, 6 M. & 
W. 58, 151 Reprint 320; Hibblewhite 


v. McMornie, 5 M. & W. 462, 151 Re- 
print 195. 
[a] Illustration.—One entering in- 


to a contract to sell certain grain bags 
and twine, which were to be deliv- 
ered on demand of the purchaser dur- 
ing the following season, is within his 
rights in “shorting” the market so 
that the contract is not invalidated 
because the goods sold were not in 
the seller’s popsesn ey Levy v. Lar- 
son, 61 Cal. A. 754, 215 P 918. 


90. Ga. — Northington-Munger- 
Pratt Co. v. Farmers’ Gin, etc., Co., 
119 Ga. 851, 47 SE 200, 100 AmSR 210. 


Mass.—Taft v. Church, 162 Mass. 
527, 30 NE 283. 


Mich.—Bates v. Smith, 
347, 47 NW 249. 


N. Y.—Wamsley v. Horton, 77 Hun 
3817, 28 NYS 423. 


Tex.—House v. 
308. 


Pg rk v. Harris, 232 NW 
547. 

Eng.—Hale v. Rawson, 4C. B.N. S. 
85, 93 ECL 85, 140 Reprint 1013; Bud- 
dle v, Green, 27 L. J. Exch. 33. 


[a] Pledgee, having authority to 
sell on breach of the conditions of the 
pledge, may before that event agree 
to sell the property to a third person 
upon the happening thereof. Taft v. 
Church, 162 Mass. 527, 30 NE 283. 


Sale of pledged property generally 
see Pledges §§ 241-275. 


83 Mich. 


Faulkner, 61 Tex. 
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such a contract is not contrary to: publie policy,®? 
and is not invalid as a gambling transaction,®? un- 
less the real intention is merely to speculate in the 
rise and fall of prices, in which case the contract is 
void as a wager.°* But in order that this rule may 
apply there must be no legal inhibition upon the right 
of the seller to do the thing which he contracts to 
do;°* and if he cannot comply with the contract be- 
cause the property involved cannot legally be made 
the subject-matter thereof, the buyer also is not 
bound by his obligation.°® 


[§ 29] 4. Possession. Actual possession by the 
seller is not necessary to a sale of personal proper- 
ty.°° A sale may be made by the owner, although 
the goods sold are at the time in the adverse pos- 
session of another;®? but it has been held that in 
such a ease the transaction is in effect an assignment 
of a chose in action and not. a valid sale.®® 


[§ 30] D. Consideration or Price®®—1. In Gener- 
al. A contract of sale, like other contracts, must 
be based on a good and sufficient price or considera- 
tion.” If there is no agreed consideration or price? 

91. Kunzmann v. Petteys, 74 Colo. as 
342, 221 P 888. 2. 

92. See Gaming § 271. 

98. See Gaming §§ 271, 286, 287. 


94. Parks v. Washington, ete. R. 
Co., 35 Ga. A. 635, 133 SE 634. 


Iola v. Lederer, 
354; 


SALES 


See Contracts §§ 145-149. 


Summit Lumber Co. v. Shep- 
pard, 102 Ark. 88, 143 SW 100; 
len v. Sams, 31 Ga! A. 405, 120 SE 808; 
86 Kan. 347, 120 Pp 7. 
Concordia First Nat. Bank y. 


there can be no valid contract, of sale,* and the fact 
that one party performs some act which was not 
promised by him or requested by the other party does 
not establish a consideration.® For example, a prom- 
ise to pay for property which the promisor already 
owns is without consideration,® as is also a further 
agreement to pay a higher price than that agreed 
upon, where there is already a valid contract.’ So 
also a contract for the future delivery of goods is 
void for want of consideration if the quantity to be 
delivered is conditioned by the will, wish, or want 
of the parties; but it may be sustained if the quan- 
tity is ascertainable otherwise ‘with reasonable cer- 
tainty.® 


Nature of consideration. In accordance with the 


definition of a “sale,”® the fact of a sale usually im-, 


ports that the consideration,for the sale must be a 
price in money, paid or promised.+® But the term 
“money” as here used is equivalent to compensa- 
tion,11 and does not necessarily mean that the trans- 
fer shall be for money only.12 It may be for money 
or its equivalent,!* or for a consideration estimated 
been stolen, to pay another, in whose 
possession they are, the purchase 


price, is without consideration. . Mar- 
cus y. Mayer, 147 NYS 973. 


Consolidated Water Power, etc., 
Co. v. Denver Pub. Co., 211 Ill. A 


Al- 


[§§ 28-30 


eR MON hd RN Tet ww 


95. Parks v. Washington, etc., R. 
Co., supra. 


96. U.S.—Tome vy. Dubois, 6 Wall. 
548, 18 L. ed. 948; The Sarah Ann, 21 
MUNCAS 2 NOW Loose, 2) Sumn yy 206) att 
13 Pet. 387, 10 L. ed. 213]; U. S..v. 
Delaware Ins. Co., 25 F. Cas. No. 14,- 
942, 4 Wash. C. C. 418. 


Ala.—Baker y. Lehman, 186 Ala. 
493, 65 S 321. 


Ill.— Smith, ete., ay pews iter Co. v. 
Blakemore, 183 DHE 14, 


Mo.—Erwin v. terete 61 Mo. 386. 


Mont.—Reynolds v. Fitzpatrick, 23 
Mont. 52, 57 P 452. 


potter -soanized property see supra § 


Necessity of delivery see infra §§ 
552-555. 


97. Meeker v, Vredenburg, 15 La. 
Ann. 438; Wilson v. Munday, 5 La. 
483; Webber v. Davis, 44 Me. 147, 69 
AmD 87; Cartland v. Morrison, 32 Me. 
190; Serat v. Utica, ete., R. Co., 102 
N. Y. 681 mem,.6 NE 795; Klinck v. 
Kelly, 68 Barb. (N. Y.) 622; Kimbro 
v. Hamilton, 2 Swan (Tenn.) 190. 


[a] Goods in warehouse.—An im- 
porter may sell goods deposited in a 
government warehouse, although the 
government does not recognize the 
validity of a transfer of goods depos- 
ited in one of its warehouses before 
payment of duties. Meeker vy. Vre- 
denburg, 15 La. Ann. 438. 


98. O’Keefe v. Kellogg, 15 Ill. 347; 
Erickson v. Lyon, 26 Ill. A. 17; Young 


v. Ferguson, 1 Litt. (Ky.) 298; Stog- 
del v. Fugate, 2 A. K. Marsh, (Ky.) 
136. 

99. Cross references: 
Consideration: 


For modification see infra § 219. 
Of contract generally see Contracts 
§§ 144-244. 

Construction as to price see infra §§ 
181-188 

Mistake as to price see infra § 83. 

Parol or extrinsic evidence to show 
nature of consideration see Hvi- 
dence § 1476. 

Payment of price see infra §§ 501-530. 

Sale as consideration for contract see 
Contracts § 151. 


McIntosh, ete., Live Stock, etc., Co., 
72 Kan. 608, 84 P 535; Kleinpeter v. 
Harrigan, 21 La. Ann. 196; Barnes v. 
McCartney, 3 La. A. 145. And see 
cases infra notes 3-8. 


nae Agreement as to price see infra 
2, 


4 James Bradford Co. v. United 
Leather Co., 11 Del. Ch. 76, 97 A 620; 
Wright v. Vaughan, 137 Ga. 52, 72,SE 
412; McNeely v. Bookmyer, 292 Pa. 
12, 140 A 542; Jones v. Wixom, 170 
Wis. 314, 174 NW 895. 


[a] Nudum pactum.—An agree- 
ment to raise a crop of tobacco and 
to deliver it to a designated party at 
a Stated price per pound, not support- 
ed by any consideration moving to 
the signers either by way of money or 
other things of value, or of promises, 
is a mere naked offer and unenforce- 
able. Jones v. Wixom, 170 Wis. 314, 
174 NW 895. 


[b] Contract of sale of cotton for 
future delivery, although not in the 
possession of the seller at the time of 
the contract is not without consider- 
ation. Wright v. Vaughan, 137 Ga. 
52, 72 SE 412. 


{e] In Louisiana under Civ. Code 
art 1900, if the cause expressed in the 
consideration of a contract of sale 
does not exist the contract is invalid 
unless a true and sufficient consider- 
ation can be proved. Barnes v. Mc- 
Cartney, 3 La. A. 145. 


5. Robertson v. Garvan, 270 Fed. 
643. 


[a] Thus if a contract for the sale 
of ore produced at a mine was void 
for want of consideration, the con- 
struction by the mine owner of a pick- 
ing plant to enable it to increase its 
output, which was not promised by 
the mine owner, nor requested by the 
buyer, who had made no misrepresen- 
tation as to the facts when entering 
into the contract, does not establish 
consideration. Robertson v, Garvan, 
270 Fed. 648. \ 

6. Glover v. Berridge, 86 Kan. 611, 
121 P 1130; Marcus v. Mayer, 147 
NYS 973. 

[a] Stolen property.—A promise 
by the real owner of goods, which had 


572; Consolidated Water Power, etc., 
Co. v. Louisville Herald Co., 211 Ill. 
A. 569; Kuhmarker Mfg. Co. v. Hills, 
146 NYS 1013. 


8. See Contracts § 191. 
9. See supra § 1. 


10. U. S.—Jackson v. McIntosh, 
12 F. (2d) 676 [certiorari den 273 
U. S. 697 mem, 47 SCt 93 mem, 71 
L. ed. 846 mem]; Ewers v. Weaver, 
182 Fed. 713 [aff 195 Fed. 247, 115 
CCA 219]. 


Ark.—Ward v. State, 45 Ark. 351. 


Cal.—Alcorn v. Gieseke, 158 Cal. 
396, 111.-P 98; Mansfield v. District 
Agricultural Assoc. Number Six, 154 
Cal 455,97 Pe 150. 


Ga.—McDuffie v. State, 
39, 90 SE 740. 


Md.—Murphy v. McGuire, 20 A 726. 


Mo.—Puryear-Meyer Grocer Co. v. 
Cardwell Bank, (A.) 4 SW (2d) 489; 
Stout v. Caruthersville Hardware Co., 
131 Mo. A. 520, 110 SW 619. 


N. Y.—Madison Ave. Baptist 
Church y. Oliver St. Baptist Church, 
46 N.. Y. 131, 11 AbbPrNS. 132 [rev 
She Nes Super. 109 (aff 2 AbbPrNS 
254, 32 HowPr 335)]. 


Or.—Colgan v. Farmers’, etc., 
Bank, 59 Or. 469, 106 P 1134, 114 P 
460, 117 P 807. 


11. Borland v. Nevada Bank, 99 
Gal. 89, 33. PP) 73%, 37(AmSR [32: 


[a] “As values are expressed in 
money units, a sale implies a recip- 
rocal transfer of this compensation, 
past, present, or future, whose val- 
ue in money is agreed upon between 
the parties.” Borland v. Nevada 
ame 99 Cal. 89, 33 P 737, 37 AmSR 


19 Ga. A. 


12. W. F. Boardman Co. v. Petch, 
186 Cal. 476, 199 P 1047; Borland v. 
Nevada Bank, 99 Cal. 89, 38.7 P 3a 
37 AmSR 32. : 


13. Cal.—Mansfield Vv. District 
Agricultural Assoc. Number Six, 154 
Calla g 797 Pe ei56: 


Ind.—Herring Motor Co. v. Atna 
Trust, etc., Co., 87 Ind. A. 83, 154 NE 
29. i 


Md.—Sebastian May Co. v. Codd, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 30-31] 


in money,'* or for any valuable consideration,’® and 
it does not affect the validity of the contract that the 
price fixed is to be paid in goods or merchandise.*® 
In some jurisdictions it is expressly provided by stat- 
ute that the price may be paid in any personal prop- 


erty.17 


[§ 31] 2. Sufficiency of Consideration.'’ 
general rules as to what constitutes a considera- 


77 Md. 293, 26 A 316. 
Mich.—Huff v. Hall, 56 Mich. 456, 
NW 88. 


tg C.—Gwynn v. Hodge, 49 N. C. 


Okl.—-Still v. Cannon, 13 Okl. 491, 
75 P 284. 


Or.—Hartwig v. Rushing, 93 Or. 6, 
FEZ PT. 


S. D.—Gardiner v. Haines, 19 S. D. 
514, 104 NW 244. 


And see supra § 1. 


[a] Consideration may consist of: 
(1) A bond without recourse. Gwynn 
v. Hodge, 49 N. C. 168. (2) A note. 
Sebastian May Co. v. Codd, 77 Md. 
293, 26 A 316. (3) The capital stock 
of a corporation on the sale of prop- 
erty to the corporation. Gardiner v. 
Haines, 19 S. D. 514, 104 NW 244. 


[b] Money’s worth is a valuable 
consideration for a sale, aS much as 
the money itself. Huff-v. Hall, 56 
Mich. 456, 23 NW 88. 


[ec] -“Sale’ when used in its 
popular sense signifies the transfer 
of property from one person to an- 
other. for a consideration of value 
without reference to the particular 
mode in which the consideration is 


23 


paid. Hartwig v. Rushing, 93 Or. 6, 
E820 Lee. : 

14. See supra § 1. 

15. McDuffie v. State, 19 Ga. A. 


39, 90 SE 740; Cole v. Laird, 121 Iowa 
146, 96 NW 744. And see supra § 1. 


16. Edwards v. Baldwin Piano 
Co., 79 Fla..143, 83 S 915; Crapo v. 
Seybold, 36 Mich. 444; Picard v. Mc- 
Cormick, 11 Mich. 68; Herrick v. 
Carter, 56 Barb. (N. Y.) 41; Hartwig 
Vevmushine,. 93, Or. 6.5882) Po 177. 


Exchange distinguished sce 
change of Property § 1. 


Ex- 


17. See Uniform Sales Act § 9 
subd (2). 
18. Inadequate or excessive price 


see infra § 35. 
19. See.Contracts §§ 150-239. 


20. Iowa.—Baker  v. Bockelman, 
208 Iowa 254, 225 NW 411. 

Miss.—Williams v. Hardee, 
Miss. 155, 106 S 17. 


N. Y.—Ganss v. J. M. Guffey Pet- 
roleum Co., 125 App. Div. 760, 110 


140 


NYS 176. 

N. C.—Gwynn v. Hodge, 49 N. C. 
168. 

Pa.—Jessup, ‘etc:,. Paper: Co. v. 
Bryant Paper Co., 283 Pa. 434, 129 A 
559. 

[a] Consideration held  insuffi- 


cient.—The use of a musical instru- 
ment by one purchasing it from a 
conditional buyer without knowledge 
of a conditional sales contract, aft- 
er being informed of the claims of 
the conditional seller, does not con- 
stitute a consideration for notes and 
a chattel mortgage executed by the 
purchaser to the conditional seller, 
where the conditional sales contract 
has not been properly recorded and 
no legal proceedings have taken place. 
Baker v. Bockelman, 208 Iowa 254, 
225 NW 411. ; 


[b] Rescission of prior agree- 
ment.—Where a contract to pay a 
certain sum for property is entered 
into as a substitute for prior agree- 
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tion,'® apply in determining the sufficiency of the 
consideration to Support a contract of sale.*° 
cordance with such rules, the consideration for a sale 
may consist of a detriment to the promisee,?+ of mu- 
tual promises or obligations on the part of the seller 


In ac- 


and buyer,?? of marriage or promise to marry ;?*° and 


The 


ments for the sale of the same prop- 
erty, it amounts to an abandonment 
and rescission of the former agree- 
ments and is therefore based on suf- 
ficient ' consideration. Richards. v. 
Hellen, 153 Iowa 66, 133 NW 393. 


[ec] Performance of act.—Where 
one makes a proposition to sell pro- 
vided the other performs a certain 
act, the performance of that act in 
pursuance of such suggestion fur- 
nishes a sufficient consideration to 
compel the proposer to perform on 
his (part. AGanss* vo eda" M. "Guitey 
Petroleum Co., 125 App. Div. 760, 110 
NYS: L776. 

21. Chicago R. Co. v. Morris, 203 
Ill A. 449; Anderson y. Lemker, 
180 Iowa 167, 162 NW 7; Marshall 
v. Kalman, 153 Minn. 320, 190 NW 
BOE 


[a] Illustrations.—(1) If, by ac- 
cepting an offer to sell, the buyer 
has fettered his freedom to buy from 
whomsoever he pleases, or if, by the 
contract of sale, the seller has re- 
stricted his freedom to sell to oth- 
ers, there is a sufficient consideration 
for the contract. Marshall v. Kal- 
man, 153 Minn. 320, 190 NW 597 [dist 
Bailey v. Austrian, 19 Minn. 535]. 
(2) Where the seller parts with 
goods relying on defendant’s credit 
given a son-in-law to have goods 
charged to defendant, there is suf- 
ficient consideration for the contract 
although no benefit to defendant ex- 
ists. Anderson v. Lemker, 180 Iowa 
167, 162 NW 7. 

Detriment to promisee as con- 
sideration generally see Contracts § 
150. 

22.. Ala.—Baer v. Mobile Cooper- 
age, etc., Mfg. Co., 159 Ala. 491, 49 
$92." 

103 


Conn.—Finlay v. Swirsky, 


Conn, 624, 1381 A 420. 

1ll.—Chicago R. Co. v. Morris, 203 
Tll. A. 449. 

Ind.—Salt Springs Nat. Bank v. 
Schlosser, (A.) 171 NE 202; Knapp v. 
Beach, 52 Ind. A. 573, 101 NE 37. 


Kan.—Grunder v. Yeager, 106 Kan. 
818, 189 P 922. 
Me en hh aoa v. Miller, 124 SW 

La.—Nabors Oil Corp. v. Samuels, 
170 La. 57, 127 S 363. 

Me.—Varney v. Cole, 114 Me. 329, 
96 A 232. 


Mo.—Royal Brewing Co. v. St. 
Louis Brewing Assoc., 188 Mo. A. 
673, 176 SW 553. 

N. Y.—Tradesmen’s Nat. Bank v. 


Curtis, 167 N. Y. 194, 60 NH» 429, 52 


LRA 430. 


Tex.—Harness v. Luttrall, (Civ. A.) 
225 SW 810. 

{a] TIllustrations.—(1) A promise 
on the part of a seller of goods to 
deliver the same is a sufficient con- 
sideration to support the promise of 
the buyer to pay for the goods and 
vice versa. Tradesmen’s Nat. Bank 
v. Curtis, 167 N. Y. 194, 60 NE 429, 
52 LRA 430; Justice v. Lang, 42 N. 


V. 493 Am R  b76 i Epev abreNiY. | 


Super. 333, 30 HowPr 425]; Harness 
v. Luttrall,,.(Tex. Civ.'A.)) 225 SW 
810. (2) A promise to furnish lum- 
ber for a building contract is ade- 
quate consideration for notes secur- 
ing payments under contract. First 
Nat. Bank v. Hauss, 214 App. Div. 


the consideration may be executed or executory.** 
Delivery of goods, 


The actual delivery of goods 


689, 213 NYS 198. (38) A contract 
for the manufacture and sale of lum- 
ber, which provides that the buyer, 
on the seller commencing manufac- 
turing, will send his inspector to take 
over the lumber as manufactured and 
grade the same, and will then make 
a partial payment, and pay a part 
of the balance on the loading of the 
lumber on cars, and credit the bal- 
ance on notes executed by the seller, 
imports mutual obligatory promises 
and undertakings and is supported 
by a valuable consideration. Alex- 
ander v. Capitol Lumber Co., 181 Ind. 
527, 105 NE 45. (4) A contract of 
the owner with another to sell a one- 
half interest in a stallion given in 
consideration of an agreement where- 
by the other released his right to 
buy the horse from those from whom 
the owner obtained it, and of an un- 
dertaking of the other to care for 
the horse four months in the year, 
is based on a valuable consideration. 


Serres, v. Miller, (Ky.) 124 SW 
[b] To pay rent.—Where an ob- 


ligation to sell goods, binding only 
on the sellers, is incorporated in an 
agreement for the subleasing of 
premises by the sellers to the buyers, 
and is an inducement to the buyers 
to lease the premises, the obligation 
to’ pay rent under the sublease is a 
valuable consideration, not only for 
the use of the premises, but for the 
obligation of the sellers to supply the 
goods. Baer v. Mobile Cooperage, 
ere Mfg. Co.,, 159° Ala. 491,.495°S 


[ec] Granting the exclusive right 
to sell goods within certain limita- 
tions is of itself sufficient as a con- 
sideration for a contract to buy such 
goods. Weiboldt v. Standard Fashion 
Co., 80 Ill. A. 67; Roosevelt v. Nus- 
baum, 75 App. Div. 117, 77 NYS 457. 


[ad] Contract held not nudum 
pactum.—A contract which obligates 
one party to purchase from the oth- 
er party all oil and gasoline for the 
operation of the buyer’s filling sta- 
tion, and the seller under the con- 
tract pays a sum in consideration of 
the purchase of supplies by the buy- 
er, is not nudum pactum on the the- 
ory that the buyer is not bound to 
buy any oil or gas from the seller. : 
Nabors Oil Corp. v. Samuels, 170 La. 
Buena) 1B Oos 


Mutual obligation generally see in- 
fra § 43 et seq. 

Mutual promises as consideration 
generally see Contracts §§ 170-192. 

23. Miles v. Monroe, 96 Ark. 531, 
132 SW 643. 


[a] Marriage is a valid considera- 
tion (1) for a transfer of personal 
property; the transfer in considera- 
tion thereof being a sale, and not a 
gift, and -as conclusive as though 
founded on any other valuable con- 
sideration. Miles v. Monroe, 96 Ark. 
531, 132 SW 643. .(2) But such a 
transfer, in order to be valid, must 
be in consideration of the promise 
to marry, and therefore prior to the 
engagement. Miles v. Monroe, su- 
pra. 2 
Marriage or promise to marry as 
consideration generally see Contracts 
§ 159. 

24 Gordon v. Schellhorn, 95 N. J. 
Eq. 563, 123 A 549. . 


{a] Thus, where a buyer is in- 
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by the seller constitutes a consideration for the buy- 
er’s agreement. to pay for them,?° regardless of 
whether the contract is unilateral or bilateral,?* and 
whether a salesman, in selling the goods had author- 
An additional delivery of 
certain goods free, in accordance with a stipulation 
in an order for different goods constitutes a part of 
the consideration which the buyer is to receive for 


ity to bind the seller.?? 


his money.?® 
Partial performance.*® 


contract.?+ 


Preéxisting liability. The consideration may also 
consist of the discharge of an existing indebtedness 


29 


of the seller to the buyer ;** or of the discharge of an _ 


duced to purchase machinery by the 
promise of an assignment of a lease 
on the factory, and after the passing 
of title to the machinery the seller 
agrees ‘to Sublet the factory to the 
buyer, there is a good consideration 
for such agreement that is the com- 
plete execution of the contract by the 
buyer while part of the seller’s con- 
tract remains executory, namely, the 
assignment of the lease. Gordon v. 
See a 95° NJ. Bar 5638,, 123 A 
549. 


Executed and executory considera- 
tion generally see Contracts §§ 167— 
169. 

25. Columbia Electric Illum. Corp. 
v. Gross, 197 NYS 598; ,Lessel: tv. 
Zillmer, 105 Wis. 334, 81 NW 403. 

26. Columbia Electric Illum. Corp. 
v. Gross, 197 NYS 598. 

27. Columbia Electric Illum. Corp. 
v. Gross, supra. 

28. T. A. D. Co. v. Suarage, 6 La. 
A. 570. ‘ 

29. Performance generally see in- 
fra §§ 283-530. 


30. Marshall v. Kalman, 153 Minn. 
320, 190 NW 597. 


31. Moore y. Bloomingdale, 126 
NYS 125; Savannah Guano Co. v. 
Fogle, 112 S. C., 234, 100 SE 59. 


[a] TIllustrations.—(1) A contract 
for the conditional sale of property, 
executed while a similar contract be- 
tween the parties for the sale of the 
same property is in force, differing 
from it only as to the amount to be 
paid, which is the balance due on 
the original contract, is not valid, not 
being Supported by any consideration. 
Moore v. Bloomingdale, 126 NYS 125. 
(2) Payment of a part of an exist- 
ing debt for fertilizer previously 
bought is no consideration for. a con- 
tract to sell the debtor more fertil- 
izer. Savannah Guano Co. v. Fogle, 
112.8. C. 234, 100 SE 59. 


Subsisting contractual obligation 
as consideration generally see Con- 
tracts §§ 209-215. 


. 32. Colo.—Hendrie, ete., Mfg. Co. 
v. Collins, 29 Colo. 102, 67 P 164. 
Conn.—Patchin v. Rowell, 86 Conn. 


372, 8) A 511; St. John v. Camp, 17 
Conn. 222. 


Ga.—Woodward v. Solomon, 7 Ga. 
246. 
Ill.— Wells v. Miller, 37 Ill. 276; 


Merchants’ State Bank v. Chicago, 
etc., R. Co., 245 Ill. A. 211. 

La.—Levert v. Hebert, 51 La. Ann. 
222, 25 S 118; Morgan v. Richmond, 
28 La. Ann. 838. 


Md.—Mudd v. Turton, 4 Gill 233. 
2S eee 


The partial performance 
of an executory contract of sale is a sufficient con- 
sideration to support all its provisions and to war- 
rant the enforcement. of the unexecuted portions 
thereof ;°° but the partial performance of an exist- 
ing contract of sale is no consideration for a new 


, ment. 
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indebtedness of a third person to the buyer,?? even 
though the seller, at the time of the agreement, is 
not indebted to such third person;** or of the pay- 
ment of, or an agreement to pay, a 
of the seller to a third person,*®® provided the debt 
or obligation assumed bears a fair relation in value 
to the property sold.?° 


Seller’s agreement to repurchase, where it is not 


a debt or obligation 


an obligation growing out of the original sale, is a 


sufficient consideration for a new contract obligating 
the buyer either to return the property bought or to’ 
give a note for the price,** even though the buyer’s 
debt is barred by limitations.?§ 

[§ 32] 3. Agreement as to Price—a. In General. 
It is also essential to a valid sale or contract of sale 


that the parties thereto, either expressly or implied- 


N. C.—Brown v. Mitchell, 168 N. 
C. 312, 84 SE 404, AnnCas1917B 933. 


Tex ‘ (Civ. A.) 
81 SW A163 Billings v. Warren, 21 
Tex. Civ. A. 77, 50 SW 625. 


Vt.—Patton v. Cardiner, 72 Vt. 47, 
47 A 110. 


Ont.—Ralph v. Link, 5 U. C. Q. B. 


. 


[a] In New York it has been held 
that where a debtor offers to sell 
goods to his creditor in payment or 
security of the debt due the latter, 
founded upon no new consideration 
but resting solely in the purpose so 
manifested of the debtor to pay the 
debt or secure its payment, a subse- 
quent acceptance by the creditor does 
not affect a valid and binding con- 
tract of sale Since there was no con- 
current undertaking on the part of 
the buyer to purchase. Coe v. Tough, 
L1G: INSU: 273% 2.2 NO 550. 

[b] Resale.—The pre-existing 
debt created by a sale is a sufficient 
consideration for an agreement that 
the title shall remain in the seller. 
Brown v. Mitchell, 168 N. C. 312, 84 
SE 404, AnnCas1917B 9338. 

Pre-existing debt as consideration 
generally see Contracts § 228. 

33. Carter-Moss Lumber Co. v 
Lomax, 30 Ga. A. 718, 119 SE 534. 

Promise to pay debt of third per- 
son as consideration generally see 
Contracts § 156. 


34. Carter-Moss Lumber Co. v. 
Lomax, 30 Ga. A. 718, 119 SE 534. 


[a] Thus where it is claimed that 
when property was delivered to the 
buyer it was agreed that the balance 
due should be appropriated to a debt 
owing to him by a third person, the 
fact that the seller was indebted to 
such third person at the time of the 


‘delivery of the property is not es- 


sential to the validity of the agree- 
Carter-Moss Lumber Co. v. 
Lomax, 30 Ga. A. 718, 119 SE 534. 


35. ATk.—Bell v. Greenwood, 21 
Ark. 249. 


feo ee Ve Smith, 16 2Conn: 


Mo.—Hackley v. Cooksey, 35 Mo. 
398; Crow v. Abernathy, 171 Mo. A. 
227, 156 SW 494; Barrie v. St. Louis 
United R. COs, 138 Mo. A. 557, 119 SW 
1020. 

N. Y.—Welsh v. Jones, 
Div. 42, 141 NYS 656. 


Or St. Helens 


157 App. 


Quarry Cos. Vv. 


Crowe, 90 Or. 284, 176 P 427. 


Wis.—Lessel v. Zillmer, 105 Wis. 


3384, 81 NW 403. 


[a] Sale of business.—It does not |6 Rob. 450; 


“Ala. 499, 54 S 203; 


ly, agree upon and fix with reasonable certainty the 
price or consideration to be paid for the property 
sold,®® or provide some method or criterion by which 


invalidate the sale of the assets of 
a business that the consideration 
thereof shall be the paying of all 
debts of the business, and the fact 
that a limit is placed upon such 
amount makes no. difference. St. 
Helens Quarry Co. v. Crowe, 90 Or. 
284, 176 P 427. 

36. Barrie v. St. Louis United R. 
Co., 138 Mo. A. 557, 119 SW 1020. 

37. Mahaney v. Lee, (Tex. Civ. A.) 
171 SW 1093. 


38. Mahaney v. Lee, supra. 


39. U. S.—Jackson v. McIntosh, 12 
F. (2d) 676 [certiorari den 273 U.S: 
697 mem, 47 SCt 93 mem, 71 L. ed. 
846 mem]; Solter v. Leedom, ete., 
Co., 252 Fed. 133; Harper v. Dougher- 
tye 11 F. Cas. No. 6,087, 2 Cranch C. C. 


. 


Ala.—South Carolina Cotton Grow- 
ers’ Co-op. Assoc. v. Weil, 220 Ala. 
568, 126 S 637; Elmor v. Parish, 170 

Wilkinson v. Wil- 
liamson, 76 Ala. 163. : 

Ark.—Moore v. Bennitt, 147 Ark. 
216, 227 SW 753; Summit Lumber Co. 
v. Sheppard, 102 Ark. 88, 143 SW 100; 
D. S. Cage Co. v. Black, 97 Ark. 613, 
134 SW 942. 

Cal.—Borland v. Nevada Bank, 99 
Cal. 89, 33 P 737, 37 AmSR 32; Brown 
v. White Lunch Co., 92 Cal. A. 457, 
268 P 490; Martyn v. Western Pac. 
R. Co., 21 Cal. A. 589, 132) P 602. 


Colo.—Burke v. Boulder Milling, 
ete., Co., 77 Colo; 230, 235 P 5724; 

Del.—James Bradford Co. v. United 
Lesher Co., AL Dely Ch.” '76;, :o tera 

Fla.—Edward v. Baldwin Piano Co., 
79 Fla. 1438, 83 S 915. 


Ga. v. Georgia Cotton 
Growers’ Co-op. Assoc., 164 Ga. 712, 
139 SE 417; Deadwyler v. Karow, 131 
Ga. 227, 62 SH 172, 19 LRANS 197; 
Lewis v. Lofley, 60 Ga. 559; Wayne 
Oil Tank, ete., Co. v. Claxton Oil Co., 
32 Ga, A; 530, 124 SH 75; Allen: v. 
Sams, 31 Ga. A. 405, 120 SE 808; Hart- 
ley v. Hartley, 30 Ga. A. 674, 118 SE 
763; Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586; Tift v. Shiver, 24 Ga. 
A. 638, 102 SE 47. 

Ill—Wolf v. Selig Polyscope Co., 
204 Ill, A. 178. 

Ind.—Dixie-Portland Flour Co. v. 
Kelsay-Burns Milling Co., 86 Ind. A. 
137, 155 NE 526. 

Kan.—Price v. Weisner, 83 Kan. 
343, 111 P 439, 31 LRANS 927. 

La.—Gallaspy v. Ingersoll, 147 La. 
102, 84.S 510; Kleinpeter v. Harrigan, 
21 La. Ann. 196; Gorham v. Hayden, 
D’Orgenoy v. Droz, 13 


For later cases, developments and changes in the law see Annotations, same title and section number. 


;. 


- 


| 
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§ 32] 


it can be definitely ascertained,*® without leaving 
anything to be determined by future agreement or 
negotiations between the parties in relation there- 
to;*1 and in some jurisdictions these requirements 
are provided for by statute.** It is not essential that 
the price shall be definitely fixed or stated in the 
contract, where a method for definitely ascertaining 
it is agreed upon,** or where the circumstances at- 
tending the sale are such as to admit of an implied 
contract to pay a reasonable or the market price,** 
and some statutes expressly provide that if the price 
‘is not agreed upon or determined the buyer must 
It has also been held that 
if the goods are sufficiently identified, a complete 


pay a reasonable price.*® 


La. 382; Rhodes v. Rhodes, 10 La. 
85; Holmes vy. Patterson, 5 Mart. 693; 
Daniels v. Taubenblatt, 4 La. A. (Or- 
leans) 423. 


Mich.—Whiteford v. Hitchcock, 74 
Mich. 208, 41 NW 898; Foster v. Lum- 


bermen’s Min. Co., 68 Mich. 188, 36 
NW 171. 
Mo.—Greer v. Lafayette County 


Stout 
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Bank, 128 Mo. 559, 30 SW 319; 
v. Caruthersvilfe Hardware Co., 
Mo. A. 520, 110 SW 619. 


Mont.—Lewis v. Aronow, 77 Mont. 
348, 251 P 146. 


N. M.—Stern v. Farah, 
516, 133 P 400. 


N. Y.—Reynolds v. Miller, 79 Hun 
113, 29 NYS 405. 


N. C.—Wittkowsky v. ee tae 
ING C3465 1 


Okl.—Cherry v. Sonsolidated Flour 
Millis Cos. L435 Ok 99, 287 eb 1019); 
Still v. Cannon, 13 Okl. 491,75 P 284. 


Pa.—Bigley v. Risher, 63 Pa. 152. 


Philippine.—Yu Tek v. Gonzalez, 29 
Philippine 384; Barretto v. Santa 
Marina, 26 Philippine 200; McCul- 
lough v. Aenlle, 3 Philippine 285. 


Wis.—Burstein vy. Phillips, 154 Wis. 
591, 1483 NW 679. 


{a] Specification in dollars and 
cents is not necessary if the consid- 
eration can be made certain by certain 
invoices then in existence and clear- 
ly identified by the agreement. Mc- 
Cullough v. Aenlle, 3 Philippine 285. 


[b] Price of cotton.—A contract 
contemplating that if cotton is deliv- 
ered in two lots as picked, the seller 
should receive a specified price for 
each lot, or if all the cotton is deliv- 
ered in one lot another price per 
pound, is not void for uncertainty. 
Moore v. Bennitt, 147 Ark. 216, 227 
SW 753 

40. U. S.—Jackson v. McIntosh, 12 
F. (2d) 676 [certiorari den 273 U. S. 
697 mem, 47 SCt 93 mem, 71 L. ed. 
846 mem]; pasta tse, v. Williams, 9 
FE. (2d) 35 

(ise eee v. Parish, 
499, 54 S 203. 

Ark.—Summit Lumber Co. v. Shep- 
pard, 102 Ark. 88, 143 SW 100: 

Colo.—Burke v. Boulder Milling, 
étc., ‘Co., 77 Colo. 230, 235 P 574. 


Ga.—Brown vv. Georgia Cotton 
Growers’ Co-op. Assoc., 164 Ga. 712, 
1389 SE 417 (cotton); Allen v. Sams, 
31 Ga. A. 405, 120 SE 808. 


La.—Kleinpeter v. Harrigan, 21 La. 
Ann, 196. 
. Mo.—Puryear-Meyer Grocer Co. v. 
Cardwell Bank, (A.) 4 SW (2d) 489. 

Mont.—Lewis v. Aronow, 77 Mont. 
348, 251 P 146. 

N. M.—Stern v. Farah, 17 N. M. 516, 
133 P 400. 

Tex.—Texas Farm Bureau Cotton 
eo v. Stovall, (Civ. A.) 248 SW 

Ge : 


And see cases supra note 39. 


TENG Ly 


170 Ala. 


16 Cal. A. 666, 117 P 
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Time and method of fixing price see 
infra § 33. 

41. Biger v. Johnson, 106 Ark. 89, 
152 SW 291; Summit Lumber Co. v. 
Sheppard, 102 Ark. 88, 143 SW 100; 
Thuman y. Clawson, ete., Co., 211 App. 
Div.’ 507,. 207 NYS 565; “Hanson v. 
Knutson Hartware Co., 182 Wis. 459, 
196 NW 8381; McConnell v. Hughes, 29 
Wis. 537. 

[a] Contract held not mere prom- 
ise to agree.—An agreement for the 
purchase of a stock of goods and fix- 
tures, in accordance with such terms, 
basis, and conditions as both parties 
may agree upon, and that payment 
shall be made by the purchasers as- 
suming certain obligations of the sell- 
er up to the inventory amount, and 
which contains an undertaking by the 
seller to furnish the premises for 90 
days rent free, to permit of a disposal 
of the goods by defendant, and also 
covenants by the seller against fur- 
ther competition, is not a mere prom- 
ise to make an agreement in the fu- 
ture, defeasible by the purchaser’s ar- 
bitrary refusal to proceed to fix a val- 
uation. Hanson v..Knutson Hard- 
ware Co., 182 Wis. 459, 196 NW 8281. 


42. See statutory provisions. 


[a] In California “under Civ. Code 
§ 1727, providing that a contract of 
sale must designate the price to be 
paid, an executory contract of sale, if 
uncertain and incapable of being 
made certain as to the price, is insuf- 
ficient to sustain an action for dam- 
ages by either party. 9 Levy v. Mautz, 

36. 

[b] In Georgia the statute pro- 
vides that the stipulated purchase 
price “must either be definite, or an 
agreement made by which it can be 
made certain; if its ascertainment 
becomes inipossible, there is no sale.” 
Civ. Code (1910) § 4128 [quot Brown 
v. Georgia Cotton Growers’ Co-op. AS- 
soc., 164 Ga. 712, 139 SE 417, 419]. 

[c] Uniform Sales Act provides 
that: “The price may be fixed by the 
contract, or may be left to be fixed in 
such manner as may be agreed, or it 
may be determined by the course of 


dealing between the parties.” Uni- 
form Sales Act § 9 subd (1). 
43. U. S.—Memphis Furniture 


WEDS uC Ones: Wemyss Furniture Co., 2 
F. (2d) 428. 

Ark.—Hale v. Matteson, 107 Ark. 
224, 154 SW 516; Summit Lumber Co. 
v. Sheppard, 102 Ark. 88, 143 SW 100. 

Miss.—Burgson v. Williams, 155 
Miss. 351, 121 S 817. 

Pa.—Jessup, etc., Co. v. Bryant Pa- 
per Co., 283 Pa. 434, 129 A 559. 

Tex.—Texas Farm Bureau Cotton 
Assoc. v. Stovall, (Civ. A.) 248 SW 
1109 [rev on other grounds 113 Tex. 
2738, 253 SW 1101]. 

Wis.—McConnell  v. 
Wis. 537. 

And see cases supra note 40. 

[a] The price need not be definite- 
ly fixed at the time the sale is effect- 


Hughes, 29 


[SoC .) 62 


contract of sale may be made without fixing an abso- 
lute price where such is the clear intention of the 
parties, as legally evinced by the circumstances at- 
tending the sale.*® 
price is enforceable for a reasonable price not ex- 
ceeding the maximum.*? 
prices against decline does not render the contract 
uncertain as to price.*® 


Incomplete contract. Where the circumstances are 
not such as to admit of an implied contract to pay a 
reasonable or the market price,*® the contract is in- 
complete and unenforceable, if it does not fix or 
provide for the determination of the price with rea- 
sonable certainty,°® or where for some reason the 


A sale at not over a stipulated 


A clause which guaranties 


ed, if the contract contains express 
or implied provisions by which it may 
be rendered certain. Memphis Furni- 
ture Mfg. Co. v. Wemyss Furniture 
Co., 2 EF. (2d) 428. 

44. U.S—U.S. v. Swift, 270 U.S. 
124, 46 SCt 308, 70 L. ed. 497 [mod 59 
Ct; Cl. 864]. 


Ark.—Dilby v. Corbell, 104 Ark. 250, 
149 SW 78; Bowser v. Marks, 96 Ark. 
oot oH Sw 334, 32 LRANS 429, Ann 
Cas1912B Ba c 


Mass.—Evers v. Gilfoil, 
219, 141 NE 926. 


Minn.—Van Meeuwen v. Swanson, 
121 Minn. 250, 141 NW 112. 


N. Y.—Scott v. Middletown, etc., R. 
Co., 86 N. Y. 200 [aff 21 Hun 2311. 


neo valpy v. Gibson, 4 C. B. 837, 
56 ECL 837, 136 Reprint 737. 


Sonn S.—Richey v. Sydney, 45 N. S. 


[a] The law implies a promise on 
the part of a buyer of personal prop- 
erty accepted by him to pay the value 
thereof. Scott v. Middletown, etc., R. 
Co., 86 N. Y. 200 [aff 21 Hun 231]. 


[b] Rule applied.—Agreement 
that certain amount may be deducted 
from installments on the purchase 
price of a business, by reason of a 
contract of the seller with an em- 
ployee, and that some time in the fu- 
ture the parties will agree as to the 
value of the services of the employee 
and the purchaser will account to the 
seller therefor, is not void for indefi- 
niteness or uncertainty, because val- 
ue of the services is left for future 
determination as the law implies a 
promise to pay what is fair and just 
therefor. Evers v. Gilfoil, 247 Mass. 
219, 141 NE 926. 


Fresnmntion as to price see infra 


247 Mass. 


45. See statutory provisions; Uni- 
form Sales Act § 9 subd (4). 


46. Francis-Chenoweth Hardware 
Co. v. Gray, 104 Ala. 236, 15 S 911, 53 
AmSR 37; Foley v. Felrath, 98 Ala. 
176,13 S 485, 39 AmSR 39; Greene Vv. 
Lewis, 85 Ala. 221, 4 S 740, 7 AmSR 
42; Shealy v. Edwards, q3 Ala. 175, 49 
AmR 43; Jebeles, etc., Confectionery 
Co. v. Crandall- Pettee Co. Ge Ada AS 
308, TUS 982. 


47. Burlington Grocery Co. v. 
Lines, 96 Vt. 405, 120 A 169. 


48. In re Charles Wacker Co., 244 
Fed. 483. 
49. Van Meeuwen vy. Swanson, 121 


Minn. 250, 141 NW 112. 
Fresnmption as to price see infra 
0. 


50. U. S.—Canadian Nat. R. Co. v. 
George M. Jones Co., 27 F.(2d) 240 
[aff 14 F. (2d) 852]; Weston Paper 
Mfg. Co. v. Downing Box Co,, 293 Fed. 
725; National Importing, ete., Co. v. 
Clark, 270 Fed. 54. 


Ala.—Elmore v. Parish, 170 Ala. 
499, 54 S 203; Shealy v. Edwards, 73 
Ala. 175, 49 AmR 43. 
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ascertainihent of the price by the terms of the con- 
So, also, until it is so 
fixed or agreed upon, the contract is incomplete 
where the price is to be subsequently ascertained by 
the valuation of third persons,” or by agreement of 


tract becomes impossible.*? 


the parties.** 
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mss 32-33 


price may be left to be fixed in such manner as may 
be agreed upon in the contract of sale,*>* such as by 
the market price of the commodity or thing sold, at 
a certain time and place,®*® or by any other method 
by which it can be determined or ascertained with 


reasonable certainty,°® and without further nego- 


[§ 33] b. Time and Method of Fixing Price. The 


Ark.—Biger v. Johnson, 106 Ark. 
SOO OW ool. Wias CALC. OOnnN. 
Black, 97 Ark. 613, 134 SW 942; Priest 
v. Hodges, 90 Ark. 131, 118 SW 253. 


Cal.—Brown v. White Lunch Co., 92 
Cal. A. 457, 268 P 490. 


D. C.—Brooks vy. Federal Surety Co., 
58 App. 56, 24 F. (2d) 884. 


Ga.—Lewis v. Lofley, 60 Ga. 559. 


Tll.—-Dwight Bros. Paper Co. v. 
Ginsburg, 238 Ill. A. 21. 


Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 163 Ky. 716, 174 SW 482. 

Md.—Parks v. Griffith, ete., Co., 123 
Md. 233, 91: Ay-581. 


Mich.—Foster v. Lumbermen’s Min. 
Co., 68 Mich. 188, 36 NW 171. 


Minn.—Van Meeuwen v. Swanson, 
121 Minn. 250, 141 NW 112. 


Mo.—Puryear-Meyer Grocer Co. v. 
Cardwell Bank, (A.) 4 SW (2d) 489. 


Mont.—Price v. Stipek, 39 Mont. 
426, 104 P 195. 


Nebr.—Schreiner v. Shanahan, 
Nebr. 525, 181 NW 536. 


N. Y¥.—Lambert v. Hayes, 136 App. 
Div. 574, 121 NYS 80; Buekmaster v. 
Consumer’s Ice Co., 5 Daly 313. 


Tex.—Texas Farm Bureau Cotton 
Assoc. v. Stovall, (Civ. A.) 248 SW 
1109 [rev on other grounds 113 Tex. 
273, 253 SW 1101]. 


[a] “There can be no sale while 
the price is undetermined, or where 
the parties have not agreed upon some 
means or standard, the application. of 
which to the facts of their transac- 
tion, will determine the amount to be 
paid without further negotiations in 
regard to price.” Biger v. Johnson, 
106 Ark. 89, 90, 152 SW 291. 


{b] Contracts held unenforceable 
as too indefinite as to price: (1) Con- 
tract to pay ‘the best price obtain- 
able.” Schreiner v. Shanahan, 105 
Nebr. 525, 181 NW 536. (2) Contract 
of sale of wheat in which the price is 
“subject to terminal weights, grades, 
and charges.” Lewis v. Aronow, 77 
Mont. 348, 251 P 146. (8) Contract 
for the sale of goods to be delivered 
in monthly installments throughout a 
year, which authorizes the seller to 
fix the price for each three months’ 
deliveries in advance, although it pro- 
vides that such price ‘“‘shall be the 
seller’s market price then existing.” 
Weston Paper Mfg. Co. v. Downing 
Box Co., 293 Fed. 725. (4) Hxecutory 
contract for the sale of lots of tobac- 
co at their original cost, plus the cost 
of handling and a “nice’”’ or reasona- 
ble profit thereon. Gaines v. R. J. 
Reynolds Tobacco Co., 163 Ky. 716, 
174 SW 482. (5) Contract giving buy- 
er of paper benefit of reduction in 
price because indefinite as to stand- 
ard for determining reduction. 
Dwight Bros. Paper Co. v. Ginzburg, 
238 Ill. A. 21.. (6) Contract for sale 
of coal, stipulating that price should 
be resale price less ten per cent. 
Brooks v. Federal Surety Co., 58 App. 
(D. C.) 56, 24 F. (2d) 884. 

[c] Sale of crop.—Where a plant- 
er, who has obtained advances of 
money on his crop, contracts by pa- 
rol to deliver at a certain warehouse 
a part of his crop equal in value to 
the amount of his advances, but no 
price or definite quantity is specified, 
and the planter dies before any of 


105 


the crop is delivered, the sale is in- 


complete. Lewis v. Lofley, 60 Ga. 
559, 
51. Allen v. Sams, 31 Ga. A. 405, 


120 SE 808. 


[a] hus, where one person deliv- 
ers property to another under a sales 
contract providing that the price is to 
be determined by the condition of 
the market within a specified time at 
a particular place, if the price is not 
fixed within the time specified and no 
new agreement is made in the mean- 
time, there is an impossibility to as- 
certain the price by the terms of the 
original contract and there is no sale. 
sen v. Sams, 31 Ga. A. 405, 120 SE 

08. 


52. See infra § 33. 

53. Levy v. Mautz, 16 Cal. A. 666, 
TAT P9386. 

54. Cal.—Levy v. Mautz, 16 Cal. A. 


666) LT 93.6% 


Tll._Keime v. Thum, 238 Ill. A. 
519. 
Miss.—Burgson v. Williams, 155 


Miss. 351, 121 S 817, 818 [quot Cyc]. 

N. H.—Kann vy. Wausau Abrasives 
Co., 81 N. H. 535, 129 A 374. 

Wis.—McConnell v. Hughes, 29 Wis. 
Soe : 

[a] Bither in an executory con- 
tract to sell or in a sale, the parties 
may provide for some means of deter- 
mining the price later. by outside cir- 
cumstances. Kann v. Wausau Abra- 
sives Co., 81 N. H. 535, 129 A 374. 


[b] Option.—The fact that the 
price to be paid for goods to be de- 
livered under an option, is at present 
undetermined, does not make the op- 
tion so indefinite that it cannot be en- 
forced, where by its terms there is 
provided a measure by which the 
price may be made certain at the time 
when deliveries are to be made under 
the option. Kann vy. Wausau Abra- 
sives Co., 81 N. H. 535, 129 A 3874. 


55. U. S.—California Prune, etc., 
Growers v. Wood, 2 F. (2d) 88. 


Ala.—Jones Cotton Co. v. Snead, 169 
Ala. 566, 53 S 988. 


Ga.—Daniel v. Hannah, ‘106 Ga. 91, 
31 SE 734; Allen v. Sams, 31 Ga. A. 
405, 120 SE 808. 


Ill.—Keime v. Thum, 238 Ill. A, 519, 
524 Leit Cyey. 

Miss.—Burgson v. Williams, 155 
Miss. 351, 121 S 817, 818’ [quot. Cyc]. 


Rare es eee v. Hughes, 29 Wis. 


Ont.—McBride v. Silverthrone, 11 U, 
CHOW Bsib 45. 


[a] Contract held not too indefi- 
nite.—A contract of sale of a certain 
new packer’s standard tomatoes, price 
guaranteed against decline, to date of 
shipment, of packs of standard toma- 
toes of named well established and 
known packers, under rule that that 
is definite and certain that can be 
made so, is not too indefinite as to 
price, which is the lowest market 
price reached; standard tomatoes 
having a market value to the same 
extent and degree as grains. Solter 
v. Leedom, etc., Co., 252 Fed. 133, 134, 
164 CCA 245 [aff 244 Fed. 483] (‘The 
clear meaning of the instrument, in 
the light of the admissions in the 
stipulation, was that... sold the 
tomatoes for the price stated, but 


{agreed to an abatement to any lower 


price that the purchaser might be 
able to show the standard brands 
mentioned had reached during the life 
of the contract. These brands being 
well established and well known, no 
intrinsic difficulty is perceived in 
proving the range of prices for the 
period contemplated. The contract as 
to price was thus in effect fixed at the 
prices stated for goods of a recog- 
nized market grade, subject to reduc- 
tion in price to the~- lowest point 
reached in the price of such goods 
within the* period. This made the 
price capable of judicial ascertain- 
ment’). 


[b] “Opening prices.’”—While a 
contract to ship produce during the 
coming season, “‘firm at seller’s open- 
ing prices,” is indefinite as to prices, 
notification -by the seller at the be- 
ginning of the season of the opening 
prices of all grades, to apply to all 
the contracts, and its acceptance by 
the buyer. renders all definite and 
binding. California Prune, ete., 
Growers v. Wood, 2 F. (2d) 88. 


56. U. S.—Ames v. Quimby, 96 BE 
S. 324, 24 L. ed. 635 (price to be regu- 
lated by the price of gold). 


Ala.—Jones Cotton Co. v. Snead, 
169 Ala. 566, 53 S 988. -. 
Ark.—Moore. v. Bennitt, 147 Ark. 


216, 227 SW 758. 

Ga.—J. R. Watkins Co. v. Harrison, 
31 Ga. A. 270, 120 SE 432. 

Ill.—Finch vy. Zenith Furnace Co., 
245 Ill. 586, 92 NE 521 [aff 146 Tl], A. 
257]; Beardsley v. Smith, 61 Ill. A. 
340 (lowest jobbing price). 

Ind.—Cole v. Leach, 47 Ind. A. 341, 
94 NE 577. 

Iowa.—Lund _ v. 
Iowa 755, 49 NW 998 

Ky.—Hagins v. Combs, 102 Ky. 165, 
43 SW 222, 19 KyL 1165. 

La.—Wise v. Guthrie, 11 La, Ann. 


McCutchen, 83 


+91; Walker v. Fort, 3 La. 535. 


Mass.—Holbrook  y. 
Mass. 435. 


N. H.—Kann v. Wausau Abrasives 
Cor, Sa INe Eee Oo, elo ouAura de 


N. Y.—De Groff vy. American Linen 
Thread Coy, 21 INaey,, dad 


N. C.—Phifer v. Erwin, 100 N. C. 
59; 6 SEY 672% 


8S. D.—McCaull-Dinsmore Co, 
Heyler, 48 S. D. 211, 203 NW 505. 


Vt.—Burlington Grocery Co. i 
Lines, 96 Vt. 405, 120 A 169. “ 


Ben ire ee Tae v. Hughes, 29 Wis. 
oO . 


Eng.—Joyce v. Swann, 17 C. B. N. 
S. 84, 112 BCL 84, 144 Reprint 34; 
Valpy v. Gibson, 4 C. B. 837, 864, 56 
ECL 837, 189 Reprint 737. 


Ont.—Hughes y, Moore, 11 Ont. A. 
569; McBride v. Silverthrone, 11 U. 
Cyne By bAb: 


[a] Contracts held sufficiently defi- 
nite.—(1) As to price of cotton sold. 
Moore v. Bennitt, 147 Ark. 216, 227 
SW 753; Allen vy. Sams, 31 Ga. A. 405, 
120 SE 808. .(2) An agreement to 
keep a merchant supplied with a stock 
of goods, he to pay for- them by week- 
ly remittance of the proceeds of the 
sales after deducting expenses, is not 
void for uncertainty. Clement  y., 
Drybread, 108 Iowa 701, 78 NW 235. 
(3) Where under a five-year option 


Setchel, 114 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tiation between the parties in relation thereto;°? 
or it may be left to be determined by a general cus- 
tom or course of dealings between the parties,°® and 
in some jurisdictions this rule is provided by stat- 
So also the amount of the price may be made 
to depend upon a future event relevant. to the trans- 
action,*° or, in ease of goods shipped from a foreign 
country, may be fixed subject to change pending a 


ute.5® 


tariff revision.®+ 


As fixed by third person. The price may by agree- 
ment be left to be fixed in accordance with a valua- 
tion of the goods to be subsequently made by some 
third person.®? In such a ease the contract is incom- 
plete until the price is so fixed,®* and if the third 
person fails or refuses to fix the price the contract 
is thereby avoided,** even though one of the parties 
is the cause of such failure or refusal;®* and if the 
goods or any part of them has already been delivered 


for the excessive output of a mine, the 
price is to be later determined by out- 
side circumstances, such as increased 
cost of production, but the basal fig- 
ure remains at $45 a ton, the price is 
capable of judicial ascertainment and 
is therefore sufficiently exact. Kann 
v. Wausau Abrasives Co., 81 Ree & (A 
535, 129 A 374. (4) Avsale of sugar 
at a “price, not over 26 cts. per lb.,”’ 
is a stipulation for a reasonable price, 
to be determined by market condi- 
tions at the time of delivery, but not 
in any event to be more than the max- 
imum named, and the agreement is 
enforceable. Burlington Grocery Co. 
v. Lines, 96 Vt. 405, 120 A 169. 


[b] Price depending on fluctua- 
tions.—Whether an agreement to 
manufacture clothing at estimated 


prices subject to increase or decrease 
in proportion to changes in cost of 
materials and labor, is enforceable, 
depends on whether prices can be de- 
termined by resorting to reasonably 
ascertainable data, without resorting 
to future agreement or negotiations. 
Thuman v. Clawson, etc., Co., 211 App. 
Div. 507, 207 NYS 565. 


57. See supra § 32. 


58. Memphis Furniture Mfg. Co. v. 
Wemyss Furniture Co., 2 F. (2d) 428; 
Birmingham Paper Co. v. Holder, 24 
Ga. A. 630, 101 SE 692. 


[a] Cash or credit.—Where the 
contract contains no agreement as to 
whether the sale is for cash or on 
credit, such fact does not render the 
contract unenforceable, where it ap- 
pears that the purchase was with ref- 
erence to a general custom, wherein 
60 days’ credit was allowed. Bir- 
mingham Paper Co. v. Holder, 24 Ga. 
A. 630, 101 SE 692. 


59. See statutory provisions; 
form Sales Act § 9 subd (1). 


[a] Such a statute “is a formulat-~ 
ed statement of the recognized rule.” 
'Solter v. Leedom, etc., Co., 252 Fed. 
133, 134, 164 CCA 245 [aff 244 Fed. 
483, and quot Bagby Md. Code art 83 
§ 30]. 


PNT 


Uni- 


60. South Carolina Cotton Growers’ 
Co-op. Assoc. v. Weil, 220 Ala. 568, 
126 S 637: Newell v. Smith, 53 Conn. 
72, 8 A 674; Keime v. Thum, 238 Il. 
mA, 519. 

4 61. Outlet Embroidery Co. v. Der- 

went Mills, 254 N. Y. 179, 172 NE 462. 
62. Cal.—Levy v. Mautz, 16 Cal. 
666, 117 P 936. 


Ga.—Willingham vy. Veal, 74 Ga. 755. 


 Massi—New England Trust Co. v. 
Abbott, 162 Mass. 148, 388 NE 432; 
_ Brown v. Bellows, 4 Pick. 179. 


Mo.—Leonard v. Cox, 64 Mo, 32. 


7. Eng.—Cannan v. Fowler, 14 C. B. 
181, 78 ECL 181, 139 Reprint 75. 


[a] Arbitration contingent on dis- 


A. 


SALES 


obligatory.?* 


agreement.—Where a person sold 
goods at an agreed price, and the buy- 
er took possession, and subsequently 
it was agreed that the seller should 
sell and the buyer buy the samo 
goods, the price to be the fair value, 
to be settled, in case the parties dif- 
fered by arbitration; and that the 
buyer should pay such price within 
two months after it should have been 
fixed, and the buyer continued pos- 
session, in an action by the seller’s 
assignees, in bankruptcy, in the ab- 
sence of evidence that the parties had 
differed since the first sale as to the 
amount then fixed, it was not shown 
that the event upon which the arbi- 
tration clause was to apply had ever 
arisen, and that the fair value men- 
tioned in the agreement must be tak- 
en to be the value previously agreed 
to. Cannan v.-Fowler, 14 C. B. 181, 
78 ECL 181, 139 Reprint 75. 


63. Hutton v. Pearce, 26 Ark. 382; 
Levy v. Mautz, 16 Cal. A. 666, 117 P 
936. 

64. U. S.—National Importing, etc., 
Co. v. Clark, 270 Fed. 54. 


Ark.—Hutton y. Pearce, 26 Ark. 
382. 
Ga.—Elberton Hardware Co. v. 


Hawes, 122 Ga. 858, 50 SE 964. 


Ill.—Preston v. Smith, 67 Ill. A. 
613. 

La.—Fort v. Union Bank, 11 La. 
Ann. 708; Tiernan v. Martin, 2 Rob. 
523; Conway v. Bordier, 6 La. 346. 


N. M.—Stern v. Farah, 17 N. M. 
516, 133 P 400. 

Eng.—vVickers v. Vickers, L. R. 4 
Eq. 529; Thurnell v. Balbirnie, 2 M. 
& W. 786, 150 Reprint 975; Cooper 
v. Shuttleworth, 25 L. J. Exch. 114; 
Wilks v. Davis, 8 Meriv. 507, 36 Re- 
print 195; Milnes'v. Gery, 14 Ves. Jie 
400, 38 Reprint 574. 


[a] Price to be fixed by govern- 
ment.—A contract for the sale of sar- 
dines, to be shipped during the pack- 
ing season, at a “price to be fixed by 
the government,” is not enforceable, 
where no price is fixed by the gov- 
ernment; the only action taken being 
a declaration by the Food Adminis- 
trator that any price above a maxi- 
mum stated will be deemed unrea- 


sonable. National Importing, etc., 
Co. v. Clark, 270 Fed. 54. 

65. Stern v. Farah, 17 N. M. 516, 
133 P 400. 

66. Humaston v. American Tel 
Co., 20 Wall (U. 8.) 20, 22 L. ed. 279; 
Kenniston v. Ham, 29 N. H. 501; 


Smyth v. Craig, 3 Watts & S. (Pa.) 
14; Clarke v. Westrope, 18 C. B. 765, 
86 ECL 765, 139 Reprint 1572. 

67. See statutory provisions; 
Uniform Sales Act § 10 subd (1). 


[a] In Philippines (1) the statute 


[bor Crk] oi 


and appropriated by the buyer, he must pay a rea- 
sonable price for them.®® 
these rules are statutory.®? 


Time of determination. 
sale for a price to be determined by future conditions 
or at a future date, this date must be designated,** 
or a time limit be set,®® or a reasonable time be un- 
derstood;’° and if the date or time of such deter- 
mination is not designated or ascertainable the agree- 
ment, as a contract, is void for uncertainty, lack of 
mutuality, and absence of consideration.*+ 


[§ 34] 4. Agreement as to Payment.*? 
. payment is not required to make the contract of sale 
But there must be at least a promise, 
express or implied, on the part of the buyer to pay’# 
the price agreed upon,’°’ or in other words a debt 
must be created therefor;*® and there should be a 
definite agreement as to the time and terms of pay- 


In some jurisdictions, 


Where there is a present 


Actual 


provides: ‘In order that the price 
may be considered fixed, it shall be 
sufficient - . that the deter- 
mination of the same be left to the 
judgment of a specified person.’ Civ. 
Code § 1447 [quot Barretto v. Santa 
Marina, 26 Philippine 200, 203]. (2) 
Under this statute it was held suffi- 
cient to agree upon an appraisement 
by three appraisers. Barretto y. San- 
ta Marina, supra. 


68. Jensen vy. Turner, (Mo. A.) 16 
SW (2d) 742. ; 

69. Jensen v. Turner, supra. 

70. Jensen vy; Turner, supra. 

71.) Jensen v. Turner, supra; Sun 
Printing, etc., Assoc. v. Remington 


Paper, \ete.,-Co.) (2355 NeaY. sass, lao 
NE 470. 


[a] Illustration.—Where a _con- 


| tract for the purchase and sale of 


paper over a given period of months, 
provides for payment for the first 
four months, but thereafter the price 
to be paid and the length of time dur- 
ing which such price is to govern are 
made subject to future agreement, 
the price, however, in no event to be 
higher than the contract price 
charged by a named company to the 
large consumers, the agreement as 
to price is insufficient without an 
agreement as to the time during 
which such price is to govern, as the 
result so far as such length of time 
is concerned is merely an agreement 
to agree. Sun Printing, etc., Assoc. 
v. Remington Paper, etc., Co., 235 N. 
Y. 338, 139 NE 470. 


72. Payment generally see infra 
§§ 501-530. s 
73. Yeager, 106 Kan. 


Grunder y. 
818, 189' P 922. 


74. Consolidated Products Co. v. 
Jasper Land Co., (Ala.).129 S 39; 
Roundy, ete., Co. v. Nicholson Prod- 
uce Co., 166 Iowa 39, 147 NW 305; 


Tugegle v. Belcher, 104: W. Va. 178, 
139 SE 658. 
[a] Express promise not essential. 


—A writing which recites that it is 
an agreement between the parties, 
which is signed by both parties, and 
by which one party agrees to sell to 
the other its make of butter for a 
certain period at a certain price, is a 
binding agreement for the sale, al- 
though it contains no express prom- 
ise by the buyer to pay. Roundy, 
etc., Co. vy. Nicholson Produce Co., 
166 Iowa 39, 147 NW 305. 


[b] “Sale” necessarily implies a 
promise of the buyer to pay. Tuggle 
v. Belcher, 104 W. Va. 178, 139 SE 


653. 
75. See supra §§ 32, 33. 
76. Burke v. Boulder Milling, ete.,. 


Co., 77 Colo. 230, 235 P 5/4, 
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ment.** 


agreement.®° 


A failure, however, to agree on the time or 
terms of payment does not necessarily render the 
contract void, where under the circumstances attend- 
ing the sale it may be implied that the parties intend- 
ed payment to be made on delivery,’*® or within a rea- 
sonable time and on reasonable terms,*® or to leave 
the price or mode of payment to be settled by future 
The fact that under the agreement, 
the obligation to make further payments becomes 
extinguished upon the happening of a particular con- 
tingency does not make the contract invalid.’ 
statutory provision to the effect that there must ei- 
ther be a delivery of the consideration or there must 
be something given in earnest to bind the bargain’? 
is inapplicable where the consideration is executed.®? 


[§ 35] 5. Inadequate or Excessive Price.*4 


SALES 


A 


In | property.°? 


the absence of fraud or imposition, the parties are 


Payment for sales or credit gen- 
erally see infra §§ 509-513. 

77. Clark Warehouse, ete., Co. v. 
Jacques, 152 La. 707, 94 S 326; Wil- 
kin Mfg. Co. v. H. M. Loud, etc., Lum- 
ber Co., 94 Mich. 158, 538 NW 1045; 
Cowles v. Cole, 137 Misc. 491, 244 N 
YS 4; #Eastern Products Corp. v. 
Tennessee Coal, etc., Co., 151 Tenn. 
239, 269 SW 4, 40 ALR 1483 [leave 
to file pet for certiorari granted 45 
SCt 512 mem, and certiorari den sub 
nom. Federal Trade Commun. v. East- 
man Kodak Co., 269 U. S. 572 mem, 
46 SCt 100 mem, 70 L. ed. 418 mem]. 


[a] Contract held sufficiently defi- 
nite as to terms of sale of drug store 
although the nature of security to 
be given for deferred payments was 
not agreed on. Cowles y. Cole, 137 
Mise. 491, 244 NYS 4. 


[b] Reservation of right to de- 
mand settlement.—A contract of pur- 


chase is not rendered incomplete by i 


a reservation to the seller of the right 
only to demand settlement upon de- 
livery in one of two alternative forms 
on 30 days’ credit or on sight draft 
against bill of lading. Eastern Prod- 
ucts Corp. v. Tennessee Coal, etc., 
Co., 151 Tenn. 239, 269 SW 4, 40 ALR 
1483 [leave to file pet for certiorari 
granted 45 SCt 512 mem, and cer- 
tiorari den sub nom. Federal Trade 
Commn. v. Eastman Kodak Co., 269 
U. S. 572 mem, 46 SCt 100 mem, 70 
L. ed. 418 mem]. 

{[c] Suspensive conditions.— 
Where a contract of sale provides for 
payment on delivery, in cash or its 
equivalent or notes, the terms of pay- 
ment are suspensive conditions, up- 
on the happening of which alone the 
contract is to be perfected and en- 
forced, and, where the parties cannot 
agree on the terms of payment, there 
is a failure of the minds of the par- 
ties to meet, an'd no contract of sale, 
as the court can not make a con- 
tract for the parties. Clark Ware- 
house, ete., Co. v. Jacques, 152 La. 
707, 94 S 326: 


Mcde and sufficiency of payment in 
general see infra §§ 515-520. 


78. Lamont v. LeFevre, 96 Mich. 
175, 55 NW 687. 


79. Cowles v. Cole, 137 Misc. 491, 
244 NYS 4; Valpy v. Gibson, 4 C. B. 
837, 54 BCI 837, 136 Reprint 737; 
Campbell v. Mahler, 43 Ont. L. 395. 


Payment in case of sales or credit 
in general see infra §§ 509-513. 


80. Campbell v. Mahler, 43 Ont. L. 
395. 
81. Dyrenforth v. Palmer Pneumat- 


ic Tire Co., 145 Ill. A. 62 [aff 240 I11. 
25, 88 NE 290]. 


82. See statutory provisions. 
83. Covlin v. Covlin, 13 Sask. L. 


476 (Sale of Goods 
(1909) e¢ 147]). 

{a] Thus, where the payee of a 
note orally agreed to accept from the 
maker two horses in satisfaction of 
the note, and in pursuance of such 
agreement the maker gave an order 
for the delivery of the horses and 
the payee thereupon promised to re- 
turn the note, the consideration for 
the return of the note was complete- 
ly executed and the Sale of Goods 
Act (Rev. St. [1909] c- 149)<did not 
apply to the agreement. Covlin v. 
Covlin, 13 Sask. L. 476. 


84. Adequacy of consideration gen- 
erally see Contracts §§ 237-239. 
85. Bedel vy. Loomis, 11 N. H. 9. 


86. Henckley v. Hendrickson, 11 F. 
Cas. No. 6,348, 5 McLean 170; Bedel 
v. Loomis; 11 N. H..9. 


87. See Contracts § 239. 


88. Ariz.—Steinfeld vy. Nielsen, 15 
Ariz. 424, 139 P 879. 


Iowa.—Crawford v. Raible, 206 
Iowa 732, 221 NW 474; Tansil v. Mc- 
Cumber, 201 Iowa 20, 206 NW 680. 


Ky.—Meriweather vy. Herran, 8 B. 
Mon. 162; Waller v. Cralle, 8 B. Mon. 
11; Williams v. Utterback, 3 Bibb 437. 


lege es eas v. Talbot, 37 La. Ann. 


a 


Act [Rev. St. 


Mich.—Dakin v. Rumsey, 104 Mich. 
636, 62 NW 990. 


N. Y.—Miles v. Dover Furnace Iron 


Co., 125 N: Y. 294, 26 NE 261; Par- 
melee v. Cameron, 41 N. Y. 392. 
Pa.—Cummings’ App., 67 Pa. 404; 


Hagan v. Call, 34 Pa. 236, 75 AmD 
664. 


S. C.—Butler v. Haskell, 4 S. C. Eq. 
651; Gregor v. Duncan, 2 8..C. Eq. 
636, 

Tenn.—Haynes v. Swann, 6 Heisk. 
560; Hardeman v. Burge, 10 Yerg. 
202; Wright v. Wilson, 2 Yerg. 294; 
Stubblefield v. Patterson, 8 Hayw. 
128; White v. Flora, 2 Overt. 426. 


Wis.—Krause v. Reichel, 167 Wis. 
360, 167 NW 817; Cooper v. Reilly, 90 
Wis. 427, 68 NW 885; Wood v. Boyn- 
ton, 64 Wis. 265, 25 NW 42, 54 AmR 
610. 

[a] Thus, where no fiduciary re- 
lation: exists between the parties to a 
sale, and -there is no pecuniary dis- 
tress, or any lack of mental capacity 
on the part of the vendor, who has 
an equal opportunity with the ven- 
dee to know the value of the prop- 
erty, mere inadequacy of considera- 
tion is no ground for rescission, 
Cooper v. Reilly, 90 Wis. 427, 68 NW 
885. 


89. Simpson v. Wiggin, 22 F. Cas. 
No. 12,887, 3 Woodb. & M. 4138; Per- 
cival v. Harger, 40 lowa 286; Koeh- 


[§§ 34-35 


bound by the price or measure of value they have 
agreed upon;*° and such price must be paid notwith- 
standing it may be excessive.®® 
contracts in general,®? in the absence of fraud or de- 
ception, a contract of sale will not be avoided or 
rescinded in equity, as for fraud or undue influence, 
on the mere ground that the price agreed upon was 
inadequate®® or excessive.®® 
price however, is competent as a circumstance to 
show fraud,®°® and equity will relieve against the en- 
forcement of such a contract, or set it aside, where 
the inadequacy or excessiveness of price is so gross 
as to furnish, together with other circumstances, 
proof of fraud or undue advantage,®! as where the 
price is out of all proportion with the value of the 


As in the ease of 


Inadequacy of value or 


¥, 


ler v. Dennison, 72 Or. 362, 143 P 649. 
[a] Thus, if a person in great need 
of money purchases an article on long 
credit for more than its market val- 
ue, in order to resell and raise the 
needed money, the sale is not void 
for oppression, if nothing material is 
concealed. Simpson v. Wiggin, 22 F. 
Cas. No. 12,887, 3 Woodb. & M. 413. 


[b] Equity will not interfere to 
protect a purchaser from the payment 
of an excessive consideration, where 
he has had opportunity to examine 
and test the article purchased, and 
is” merely a sufferer from his own 
mistaken judgment. Percival v. Har- 
ger, 40 Iowa 286. 

90. Bedel v. Loomis, 11 N. H, 9; 
Diffendarfer v. Dicks, 105 N. Y. 445, 
11 NE 825. 

_ Fraud affecting sale generally see 
infra §§ 86-137. 

91. Ariz.—Steinfeld v. Nielsen, 15 
Ariz. 424, 139 P 879; Steinfeld v. Niel- 
sen, 12 Ariz. 381, 100 P 1094 [rev on 
other grounds 224 U. S. 534, 32 SCt 
609, 56 L. ed. 872]. 

Ill.— Baldwin v. Dunton, 40 Ill. 18s. 

La.—D’Orgenoy v. Droz, 13 La. 382. 

N. Y.—Parmelee v. Cameron, 41 N. 
Neg: 
wee C.—Butler v. Haskell, 4 S. C. Eq. 


Tenn.—Haynes v. Swann, 6 Heisk. 
560; Wright v. Wilson, 2 Yerg. 294. 

Va.—McKinney.. v: — Pinckard, 72 
Leigh (29 Va.) 149. 


Wis.—Krause v. Reichel, 167 Wis. 
360, 167 NW 817. 


[a] TIllustrations.—(1) A sale for 
a grossly inadequate sum to one whe 
has thé best opportunity of knowing 
the disposition, habits, and wants ef 
the vendor will be set aside because 
of the unconscionable inequality be- 
tween the value of the property and 
the consideration. McKinney ¥. 
Pinckard, 2 Leigh (29 Va.) 149. (2) A 
sale will be rescinded for lesion, 
where the advantage ‘denied by the 
vendee is of an apparent or immense- 
ly disproportionate character. Park- 
er v. Talbot, 37 La.’ Ann, 22. 


[b] Walue to seller.—In an action 
for rescission on the ground of lesion, 
the inquiry is not so much as to the 
market value of the property as io 
its value to the seller under the cir- 
cumstances which surround him. 
Parker v. Talbot, 37 La. Ann. 22. 


Rescission for failure of considera- 
tion see infra § 237. 


Fraud affecting sale generally see 
infra §§ 86-137. : 


92. D’Orgenoy v. Droz, 13 la. 382. 


Rescission in equity as remedy gen- 
erally see infra § 275 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


« 


§§ 86-37] 


[§ 36] 6. Failure of Consideration®*—a. In Gen- 
eral. As in the case of contracts in general?’* if 
there is an entire failure of consideration®® there- 
for, a contract of sale is invalid and unenforceable.?® 

Partial failure of consideration®’ however, does 
not necessarily render the whole contract invalid,®® 
unless the part which has failed in effect and reality 
takes away all the value of the consideration, in 
which event it will be regarded as having wholly 
failed,®® as where the part which has failed was the 
inducement for entering into the contract of sale.t 


[§ 37] b. What Constitutes Failure of Considera- 
tion—(1) In General. An entire failure of consid- 
eration, such as will render the contract of sale un- 
enforceable,” occurs, on the part of the seller, where 
he fails or is unable to perform his part of the con- 
tract,? as where the property delivered by him does 
not comply with the terms of the contract;?% or 
where he fails to deliver the property sold, in ac- 
cordance with such terms,* unless under such terms 
A total 
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failure of consideration, however, is not constituted, 
by a substitution of property, by agreement, if the 
substituted property is delivered within a reasonable 
time after such agreement,® or by the seller’s inter- 
ference with the removal of the property, where it 
has been delivered into the buyer’s possession. Celie 
discontinuance of the publication of a series of books 
does not amount to a failure of consideration as to 
books already published and delivered to a sub- 
seriber.. The destruction of the property by fire 
some time after the buyer has acquired possession 
and use thereof does not constitute either a total or 
partial failure of consideration.® 


On the part of the buyer, a failure of consideration 
occurs where both the maker and indorser of a note 
given for the goods were insolvent at the time the 
note was given.'® But it has been held that the fact 
that it is impossible to pay for the property in the 
manner agreed upon does not render the sale void! 
but merely renders the buyer liable to pay in an- 
other way.!? 


ig 
, 
‘ 
7 
, 


there is no duty on him to make delivery.® 


93. Cross references: 
AS: 
Defense to action for price see in- 
fra IX, F. 
Ground for: 
Buyer to recover price paid see 
iatray ocr C; 
Rescission of contract see infra 
§ 237. 
Default in payment as excuse for 


jae to deliver see infra §§ 465, 
466. 
Failure of consideration for contract 
generally see Contracts §§ 242-244. 
Insolvency of or Houpay ment by buy- 
er as: 
Excuse for failure to deliver 
infra §§ 465-467. 
Ground for: 
Recovering goods or proceeds see 
infra § IX, D. 
Stoppage of goods in transitu see 
infra § IX, 
Parol or extrinsic evidence to show 
want or failure of consideration see 
Evidence § 1555. 


94. See Contracts §§ 242-244. 
95. See infra §§ 37-39. 
96. U. S.—Cold Blast Transp. Co. 


v. Kansas City Bolt, ete., Co., 114 Fed. 
“Gi, 02 CCA 25, 57 LRA 696. 


Ga.—Coca-Cola Bottling Co. v. An- 
derson, 13 Ga. A. 772, 80 SE 32. 


I1l1.—Consolidated Water Power, 
etc., Co. v. Louisville Herald Co., 211 
TAT DOO. 


Kan.—Glover v. Berridge, 86 Kan. 
611,612). P 2130. 


La.—Losecco v. Gregory, 108 La. 
648, 32 S 985; Continental Jewelry 
i. vy. Augusta, 13 La. A. 705, 129 S 
Miis 

- Md.—Parks v. Griffith, ete., Co., 123 
Md. 233, 91 A 581, 

Miss.—Dulaney v. Jones, 100 Miss. 
835, 57 S 225. 

Mo.—Jensen v. Turner, (A.) 16 sw 
(2a) 742. 

Mont.—McCaull-Webster Elevator 
€o. v. Root, 61 Mont. 82, 201 P 319. 


‘ N. C.—Johnston v. Smith, 86 N. C. 
98. 

Vt.—Morrill v. Aden, 19 Vt. 505. 

{a] Promissory note which has 
for its consideration the payment of 
a deposit to bind a sale made for cost, 
is null and cannot be enforced where 
the sale fails. 
A. 749. 

97. See cases infra this note; 
notes 98-1. 
’ [a] Where buyer receives only 
part of articles, and the rest are re- 


see 


and 


Parks v. Cilluffa, 7 La. | 


tained and used by the seller, there 
is a partial failure of consideration. 
Dyer v. Homer, 22 Pick. (Mass.) 253. 
98. Johnston v. Smith, 86 N. C. 
498; Morrill v. Aden, 19 Vt. 505. 
As defense pro tanto to action for 
price see infra IX, F. 


99. Dudley v. Wye, 230 Mass. 350, 
119 NE 790; Putnam v. Bolster, 216 
Mass. 367, 103 NE 942. 

[a] Thus, where the seller agrees 
to sell a retail liquor license held by 
him together with other property, 
and the city licensing board refuses 
to consent to the buyer receiving the 
license, there is a failure of consid- 
eration of the contract of sale, the li- 
cense being the principal thing con- 
tracted for. Putnam v. Bolster, 216 
Mass. 367, 103 NE 942. 


1. Dudley v. Wye, 230 Mass. 350, 
119 NE 790. 

2. See supra § 36. 

3. Russ Lumber, ete., Co. v. Mur- 
cupiabe Land, etc., Co., 120 Cal. 521, 
52 P 995, 65 AmSR 186; Salt Springs 

Nat. Bank v. Schlosser, Cind> Ay L7t 
NE 202. 


[a] Where seller becomes insolvent 
and unable to perform the contract 
of sale before anything has been de- 
livered, there is a total failure of con- 
sidération. Russ Lumber, etc., Co. v. 
Muscupiabe Land, etc., Co., 120 Cal. 
521, 52 P 995, 65 AmSR 186. 


34%. Utley v. Stevens, 221 Ala. 666, 
130 S 405; Billmeyer v. Queen Mfg. 
Co., 150 Iowa 318, 130 NW 115; Bar- 
eae Danielson, 78 Wash. 453, 139 P 
223. 


{a] Different make of piano.— 
Where a seller agrees to deliver a 
player-piano of one make, but deliv- 
ers one of a different make, there is 
a complete failure of consideration 
for notes given for the purchase price 
of the instrument. Barry v. Daniel- 
son, 78 Wash, .4538, 1389 P 223. 


[b] Goods unsatisfactory.—Breach 
of a collateral agreement that makers 
need not pay notes, if radios are un- 
satisfactory, constitutes a failure of 
consideration, and is provable be- 
tween parties, or those in their posi- 


tion. Utley v. Stevens, 221 Ala. 666, 
130 S 405. 
4, U. S.—Nash v. Towne, 5 Wall. 


689, 18 L. ed. 527. 
Cal.—Plate v. Vega, 31 Cal. 383. 
I1l.—Corwith v. Colter, 82 Ill. 


Ind.—Barnes v. Stevens, 62 Ind. 
226. 


Ky.—Streshley v. Powell, 12 B. 


585. 


Mon, 178) 9"= 


Mo.—Merchants’ Nat. Bank vy. 
Brisch, 140 Mo. A. 246, 124 SW 76. 

N. Y.—Murphy v. Lippe, 35 N.- Y. 
Super. 542; Blee v. Spotts, 50 HowPr 
162 [aff 40 N. Y. Super. 552]. 


Pa.—Pittsburgh Second Nat. Bank 
v. Anderson, 14 Pa. Co. 513. 


[al Rule applied.—Where the sell- 

er of a machine guarantees that the 
freight thereon will not be over a cer- 
tain amount, and, when the purchaser 
tries to get possession of the ma- 
chine, the same is forbidden by the 
carrier until he has paid freight in 
excess of the amount stipulated, and 
the purchaser refuses to take the ma- 
chine, the consideration for notes giv- 
en for the purchase price has failed. 
Merchants’ Nat. Bank v. Brisch, 140 
Mo. A. 246, 124 SW 76. 


[b] Sale by sample.—Where the 
contract is for the delivery of certain 
goods, but previous to the general de- 
livery, samples are to be delivered as 
a test of the quality or identity of 
the bulk, and are delivered, a failure 
to deliver the bulk constitutes an 
entire, and not a partial, failure of 
consideration of a bill of exchange 
given for them. Plate v. Vega, 31 
Cal. 383. 


Delivery of property, generally see 
infra §§ 295-47 


‘er crac v. Comstock, 21 Ark. 


[a] Illustration.—Where a_con- 
signee orders goods to be stopped at’ 
a certain place, and then agrees to 
take them on condition that the con- 
signor will furnish other articles for 
such as might prove unsalable, the 
agreement does not impose on the 
consignor the duty to deliver the 
goods, so that his failure to do so 
does not constitute a failure of con- 
sideration. Richardson v. Comstock, 
21 Ark. 69. 


6 American Mfg. Co. v. Helena 
Ai eae Co., 119 Ars. 282, 176 SW 


7. Heidelberg v. Newton, (Tex. 
Civ. A.) 292 SW 909. 
8 Bigelow ‘v. Barnes, 121 Minn. 


148, 140 NW 10382, 45 LRANS 203. 


9. Goldie, etc., Co., Ltd. v. Harper, 
31 Ont. 284. 


aia Chastant v. Elliott, 27 La. Ann. 
1l. Reed v. Canady, 34 Vt. 198. 
12. Reed v. Canady, supra. 


[a] Thus, where plaintiff bought 
from G a mare, supposed by the par- 
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[§ 38] (2) Value of property. As a general rule 
there-is an entire failure of consideration for a con- 
tract of sale, where the goods or property bought is 
entirely worthless,!* or where, although of some val- 
ue, it was bought for a particular purpose and is 
But except where the 
property is bought for a particular purpose, a failure 
of consideration does not mean simply that the ar- 
ticle sold is worthless to the buyer, for if it is of some 
value to the seller there is a consideration, by which 
the promise of the buyer to pay the agreed price, 
however disproportionate, may be sustained. 
if the buyer receives and retains the property he 
bargained for and bought, unless there has been a 
warranty or false representations as to the quality 
of the property sold,?° there is not a failure of con- 


worthless for that purpose. 


_ ties to be with foal, agreeing to give 
for her the colt, which the mare was 
expected to have, when it should be- 
come four months old, but the mare 
was not with foal and had no colt, 
and plaintiff kept possession of the 
mare nearly three years, the fact that 
it was impossible for plaintiff to pay 
for her in the manner agreed upon 
did not render the sale void, but only 
rendered plaintiff liable to pay for the 
mare in another way. Reed v. Cana- 
dy, 34 Vt. 198. 


13. Ga.—Cochran vy. Jones, 85 Ga. 
678, 11 SE 811; Harmon v. Block, 32 
Ga. A. 700, 124 SE-548; Frank, ete., 
Neckwear Co. v. White, 32 Ga. A. 613, 
124 SE 116; Brown Shoe Co. v. Cros- 
by, 80 Ga. A. 534, 118 SE 446; Coca- 
- Cola Bottling Co. v. Anderson, 13 Ga. 

A. 772; 80 SE 32. 


Ind.—Arnold v. Wilt, 86 Ind. 367. 


Iowa.—McCormick Harvesting 
Mach. Co. v. Brower, 94 Iowa 144, 62 
NW 700; Aultman, etc., Co. v. Train- 
er, 80 Iowa 451, 45 NW 757; Toledo 
Sav. Bank v. Rathmann, 78 Towa 288, 
43 NW 193. 


Mich.—Petersen v. Door, etc., Lum- 
ber Co., 51 Mich. 86, 16 NW 43 


Miss.—Dulaney v. Jones, 100 Miss. 
$35, 57 S 225. 


Mo.—Comings v. Leedy, 114 Mo. 
454,:21 SW 804; Danforth v. Crook- 
shanks, 68 Mo. A. 311; Brown v. Wel- 
don, 27 Mo. A. 251 [aff 99 Mo. 564, 13 
SW 342]. 


N. C.—Johnston v. Smith, 86 N. C. 
498, 


Tex.—Cleburne v. Gutta Percha, 
etc., Mfg. Co., (Civ. A.) 127 SW 1072. 


[a] Trees.—The consideration for 
notes given for the purchase price 
of trees entirely fails where the sell- 
er has agreed to set out and care for 
the trees, and fails to do so, as a 
result of which they become worth- 
less. Perkins y. Brown, 115 Mich, 41, 
72 NW 1095. 

14, Oertel v. Schroeder, 48 Ill. 133; 
Swift v. Redhead, 147 Iowa 94, 122 
NW 140; Aultman, etc., Co. v. Train- 
er, 80 Iowa 451, 45 NW 757; Compton 
v. Parsons, 716 Mo. 455; Barr v. Baker, 
9 Mo. 850; Polk Bank v. Wood, (Mo. 
A.) 186 SW 1186. 


{a] Illustration.—Where a person 
sells cattle feed for a particular pur- 
pose upon representations that it is 
suitable for that purpose, upon which 
defendant relies if the article is of no 
value for such purpose, there is a fail- 
ure of consideration. Swift v. Red- 
head, 147 lowa-94, 122 NW 140. 


[b] Diseased , horse.—Where a 
horse sold under a guaranty of prov- 
ing a good producer is diseased when 
purchased, proves of no value for 
breeding, and soon dies, and the sell- 
er refuses to replace the horse pur- 
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suant to agreement, there is a failure 
of consideration of a note for the 
price. Polk Bank v. Wood, (Mo. A.) 
186 SW 1186. 

15. Johnston y. Smith, 86 
498, 502. 


“Tf it is beneficial to the purchaser, 
in any degree, he ought to pay for it, 
and the law fixes his obligation at 
the agreed price; and if it is,a loss 
to the seller he ought to be remu- 
nerated.” Johnston y. Smith, supra. 


16. Richards y. Betzer, 53 Ill. 466, 
469; Brewer v. Christian, 9 Ill. A. 57; 
Continental Jewelry Co. v. Augusta, 
13° la. A. 705, 129-S 177. «But see, J. 
I. Case Threshing Mach. Co. v. Gid- 
ley, 28 S. D. 101, 132 NW 711 (holding 
that an instruction in effect telling 
the jury that a breach: of warranty 
constitutes a failure of consideration 
is erroneous) 


“Where false and fraudulent repre- 
sentations are made, or a. warranty 
given which is broken, there is, in 
such cases, a failure of consideration 
to the extent of the injury sus- 
tained.” Richards vy. Betzer, supra. 


[a] Thus a seller’s misrepresenta- 
tions in respect to articles of jewelry 
sold, constitute a failure of considera- 
tion. Continental Jewelry Co. v. Au- 
gusta, 13 ‘Wa. A. 705,129 S 177. 


[b] Rule criticized.—‘‘A failure of 
consideration is not necessarily de- 
pendent on either of such facts. A 
failure of consideration may be con- 
sistent with an honest purpose by 
both parties.” Aultman, ete., Co. v. 
Trainer, 80 Iowa 451, 453, 45 NW 
757. 

False and fraudulent representa- 
tions as to value or quality see intra 
§§ 103-105. 

Warranty of quality or value gen- 
erally see infra § 716. 

17. Ga—lLudden, etc. Southern 


Music House v. Toney, 39 Ga. A. 719, 
147 SE 719. 


NaC, 


Ill.—Richards vy. Betzer, 53 Ill. 466; 
Belden v. Church, 23 Ill. A. 473. 
Mo.—Brown v. Weldon, 27 Mo. A. 


251 [aff 99 Mo. 564, 183 SW 342]. 


Or.—Albany State Bank y. Antho- 
ny, 121 Or. 27:7, 254 P 806: 


Tex.—Cleburne v. Gutta Percha, 
etc., Mfg. Co., (Tex. Civ. A.) 127 SW 
1072. 


{a] “A person selling property in 
good faith, and without any knowl- 
edge that it is defective, and who 
makes no warranty as to its quality, 
is guilty of no wrong, and the fact 
that it is not what the purchaser sup- 
posed it was, does not constitute a 
failure of consideration.” Richards 
v. Betzer, 53 Ill. 466, 469. 


[b] Fire hose.—Where a buyer of 
a fire hose retains and uses the hose 


[§ 39] (3) Failure 


[$§ 38-39 


sideration if the property is not entirely worthless, *? 
or if it has any substantial value,1® although less 
than the consideration paid,!® or although useless for 
the purpose intended;!°% as where, by reason of 
some unsoundness or imperfection, it is merely di- 
minished in value,?° or where it is bought for re- 
sale, and is resold Aas the buyer and much “of the sale 
price collected.?°% 
where the defect in the property bought and retained 
is one as to which the buyer takes the risk under the 
doctrine of caveat emptor,?! there is no failure of 
consideration, in a legal sense, even though the prop- 
erty proves to be worthless,?? unless it has been sold 
under a warranty or false representations as to qual- 


According to some authorities 


of Title; 


as long as it will last, there is not a 
total failure of consideration unless 
the hose was: worthless, and had no 
market value at the time of delivery. 
Cleburne v. Gutta Percha, ete., Mfg. 
Co., (Tex. Civ. A.) 127 SW 1072; Gut- 
ta Percha, etc., Mfg. Co. v. Cleburne, 
(Tex. Civ. A.) 112 SW 1047. 


[ce] Junk vwalue.—The considera- 
tion in a law book purchase contract 
does not wholly fail, where the books 
have at least a junk value. L. D. 
Powell Co. v. Sturgeon, (Tex. Civ. A.) 
299 SW 274. 


18. Bewley-Darst Coal Co. _ v. 
Ennis, (Ga. A.) 152 SE 257; Rudolph 
Wurlitzer Co. v. Rhea, 147 Iowa 382, 
126 NW 345; Feist v. Root, 189 Mich. 
595, 155 NW 491. 


19. Rudolph Wurlitzer Co. v. Rhea, 
147 Iowa 382, 126 NW 345. 


19%. Bewley-Darst Coal 
Ennis, (Ga. A.) 152 SE 257. 


20. Bridgeport L. A. W. Corp. v. 
Levy, 110 Conn. 255, 147 A 841; Drew 
v. Roe, 41 Conn. 41; Winslow v. 
Wood, 70 N. C. 430; Blaney v. Pel- 
ton, 60 Vt. 275, 279, 138 A 564; Myers 
v. Cook, 87 W. Va. 265, 104 SE 593. 


“Tf the article bought does not ful- 
ly come up to the representations of 
the vendor, but still is an article of 
the kind bargained for, and will per- 
form the work for which it is de- 
signed, though less efficiently than 
represented, . . . this comes far 
short of the elements essential to 
an entire failure of considera- 


Encumbrances. 


Co. ive 


tion.” Blaney v. Pelton, supra. 
[a] A defective steering wheel on 
a car which diminishes its value to 


the buyer, and which results in dam- 
age to the car, does not relieve him 
of his obligation upon the contract 
on the ground of failure of considera-' 
tion. Bridgeport L. A. W. Corp. v. 
Levy, 110 Conn. 255, 147 A 841. 


20%. Walls v. Decatur Fertilizer 
Co., 215 Ala, 426, 111 S 214 


21. Caveat emptor as aitoctiies 
Fraud of seller ae infra § 110. 
Implied warrant of 

. Quality see ees 39 TIUGIRTLY: 

“Title see infra § 7 


ere liability ibe “ierect See infra — 


22. Osborn v. Nicholson, 13 Wall. 
(U. S.) 654, 20 L. ed. 689; Peck Col- 
orado Co. vy. Stratton, 95 Fed. 741; 
Hunting v. Downer, 151 Mass. 275, 23 


ee 832; Bryant Vv. Pember, 45 Vt. 
23. Haley v. Manning, 2 Tex. Civ. 


AsO 2USSiw efads 
19 Vt. 505. 


[a] orke.— Where a horse sold 
is falsely and fraudulently warranted 
as safe and kind, but he has such 
an inveterate habit of kicking as to 
render him worthless, there is, as to 


Morrill v. Aden, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 39-40] 


Failure of title is a defect which is at the risk of the 
seller and as to which there is an implied warranty 
on his part,?* and therefore, as against the buyer’s 
promise to pay there is a failure of consideration 
where the seller has no title to the property and the 
buyer is deprived thereof by the paramount owner,?*® 
as where the seller had already sold the property to 
a third person,?° or where the property consists of a 
privilege or license, of which the buyer is deprived, 
without fault on his part, by the paramount author- 
ity.?" If the property sold is of a severable nature, 
and part of it has been consumed or sold by the 
seller, there is a failure of consideration as to such 
part.?® i 


Encumbrances. Where the property is sold with 
a warranty against encumbrances,?® there is an en- 
tire failure of consideration, if it is sold for debts 
which were liens against it at the time of the sale;*° 
or if it has not a value in excess of prior encum- 
brances existing at the time of the sale,?1 provided 
such encumbrances have prevented any substantial 
use or enjoyment of the property by the buyer.*? If, 
however, the buyer receives possession and enjoys 
any substantial use of the property, his possession 
and use being rightful, it cannot be said that there 
is an entire failure of the consideration for the pur- 
chase,** even though the enforcement of prior liens 
deprives the buyer of its property;** and where he 
has acquired full title to the property there is no 
failure of consideration because of an undisclosed 
encumbrance,** or because the seller, in violation of 
bis agreement, forecloses a mortgage given to secure 
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the purchase money, and causes the goods to be 
seized and sold.?® . Since a lien securing a debt forms 
no part of the debt,?? the invalidity of a purchase- 
money chattel mortgage does not make a bill of sale 
void for failure of consideration.** The payment of 
an encumbrance, according to agreement as part of 
the purchase price, does not constitute failure of con- 
sideration.®® 

[§ 40] 7. Evidence as to Consideration or Price— 
a. Presumptions and Burden of Proof.*® Under or- 
dinary conditions, where the parties have agreed 
upon a sale, but the price is not fixed, or the manner 
of its determination expressly agreed upon, it will 
be presumed that the parties intended the payment 
of a reasonable price,*! that is, the reasonable value 
of the goods,#? and this rule has been held to apply 
although the contract is executory.t*? Where a price 
has been agreed upon, in the absence of fraud or 
collusion, it will be presumed to be fair and reason- 
able;#* and where a buyer receives an invoice and 
retains it for a considerable time without objection, 
there is a presumption against him, that the price 
stated in the invoice is the agreed price.*® Where 
an agreement is made as to the method of ascertain- 
ing the value of the goods without referring to lia- 
bilities, it will be presumed that any liabilities will 
be deducted from the value,#® and the contract is not 
void for uncertainty as to price in failing to mention 
the liabilities.4* The burden of proving that a spe- 
cifie price was agreed upon is upon the party as- 
serting it.47% 

Failure of consideration. Failure of considera- 


such horse, a failure of considera- 


tion. Morrill v. Aden, 19 Vt. 505. 
24. See infra § 748. 
25. Ala.—Everett v. Pickens, 203 


Ala. 322, 83 S 33; Johnson v. Oehmig, 
95 Ala. 189, 10 S 430, 36 AmSR 204. 


Ind.—Marshall v. Duke, 51 Ind. 62. 


Mass.—Palmer v. Guillow, 224 
Mass. 1, 112 NE 493; Dyer v. Homer, 
22 Pick, 253; Claflin v. Godfrey, 21 
Pick. 1. 

N. Y.—Vielie v. Osgood, 8 Barb. 130. 


R. I.—Peckham vy. Kiernan, 13 R. 
I. 354. 


Vt.—Bryant y. Pember, 45 Vt. 487. 


26. Sweeting v. Iroquois China Co., 
129 App. Div. 777, 1183 NYS 945. 


[a] Illustration.— Where one 
claiming to own a secret process for 
the manufacture of chinaware sells 
it, but he had previously sold a 
process to a third person, and each 
formula was composed of the same 
ingredients in the same proportion 
except the process sold to the buy- 
er included English ball clay, but 
this ingredient made no substantial 
change, and its effect on the other 
component parts of the process was 
not a secret, the buyer acquired noth- 
ing, and his notes for the price were 
without consideration. Sweeting v. 
Iroquois China Co., 129 App. Div. 777, 
113 NYS 945. 

27. Ewing v. Chase, 2 Del. Ch. 278. 

[a] Carrying mail.—Where a per- 
son having a contract to carry cer- 
tain mails, sells the privilege to an- 
other, and the government declares 
the privilege forfeited, there is a fail- 
ure of consideration of a note given 
for the purchase. Ewing v. Chase, 2 
Del. Ch. 278. 


26) Dyer er Vs 
(Mass.) 253. 

29. See infra § 753. 

30. Sturges v. Miller, 80 Ill. 241. 

31. Everett v. Pickens, 


Homer, 22 °Pick. 


203 Ala. | 


322, 83 S 33. 
32. Everett v. Pickens, supra. 


33. Everett v. Pickens, supra; 
Linton y. Porter, 31 Ill. 107. 

[a] Thus, where the buyer re- 
ceives possession of and enjoys the 
use of the property for nearly three 
years without complaint, a plea set- 
ting up a total failure of considera- 
tion of a note given as the purchase 
price is without merit. Grissom v. 
Colt, 218 Ala. 336, 118 S 580. 

34. Everett v.. Pickens, 203 Ala. 
322, 83 S 33. 

35. Cloutier v. Devereaux, 100 Vt. 
187,136 A 28. 

{a] Thus there is no failure of 
consideration in the sale of a mort- 
gaged automobile where the buyer 


acquires full title. Cloutier v. 
Devereaux, 100 Vt. 187, 136 A 28. 
36. Juchter v. Boehm, 63 Ga. 71. 
87. See Liens § 10. 
38. In re Jarnol, 283 Fed. 547. 
39. Howell v. Lemon, 8 Ind. 492. 
40. As to contract of sale general- 


ly see infra § 138. 

41. U. S-—U. S. v. Swift, 270 U. 
S. 124, 46 SCt 308, 70 L. ed. 497 [mod 
59 Ct. Cl. 364]. 

Ala.—Shealy v. Edwards, 
175, 49 AmR 43. 

Ill.— McEwen v. Morey, 60 Ill. 32. 


73 Ala. 


Ind.—Prenatt v. Runyon, 12 Ind. 
174. 

Ky.—Jenkins v. Richardson, 6 J. 
J. Marsh. 441, 22 AmD 82; Snodgrass 


v. Broadwell, 2 Litt. 353. 

Mass.—Taft v. Travis, 136 Mass. 
95. 

Mich.—Lovejoy v. Michels, 88 Mich. 
15, 49 NW 901, 13 LRA 770. 


Minn.—Van Meeuwen v. Swanson, 
121 Minn. 250, 141 NW 112. 

Nev.—Livingston v. Wagner, 23 
Nev. 53, 42 P 290. 


N= S-—e ve i tl)  Ni edn cla. pode 
1 AmD 206. 


N. Y.—Lefurgy v. Stewart, 69 Hun 
614, 23 NYS 537 [aff 140 N. Y. 661, 
35 NE 893]. 


Eng.—Acebal v. Levy, 10 Bing. 376, 
25 ECL 180, 131 Reprint 949; Joyce 
Vv. Swann, 17 C. BP NS. 844120 pon 
84, 144 Reprint 34. 


PE ere v. Burnett, 10 Ont. 


[a] Where the goods are accepted 
and nothing is said about the price, 
a reasonable price is recognized as 
correct. James v. Muir, 33 Mich. 223. 


Presumptions generally see Evi- 
dence §§ 26-88. 7 


42. Levy v. Mautz, 16 Cal. A. 666, 
yb P 936. Artd see cases supra note 


43. Hoadly v. McLaine, 10 Bing. 
482, 25 ECL 231, 131 Reprint '982r 
Valpy v. Gibson, 4 C. B. 837, 56 BCL 
837, 136 Reprint 737. But see James 
v. Muir, 33 Mich. 223, 226 (where 
the court said: ‘“‘Where a contract 
is executory . . . it is laid down 
by some authorities, if not general- 
ly, that unless the price is fixed dis- 
tinctly according to some standard, 
either of amount, or of market, or 
of reasonableness, or some. other 
method of ascertainment, the contract 
is incomplete, and the purchaser is 
not bound’’). 


44. Fowle v. Raleigh, 75 N. C. 273. 

45. Kearney v. Letellier, 27 Can. 
Sa Gers 

46. Baker v. 
122. P 611. 

47. Baker v. Shaw, supra. 

47\4. Spratt v. Paulson, 49 Utah 9, 
161 P 1120: 

[a] Thus where the seller relies 
upon an express promise of the buyer 
to pay a specific price in excess of the 
actual market value, he must prove 
that the minds of the parties met up- 


Shaw, 68 Wash. 99, 
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tion for one of a series of notes given in payment of 
all the goods called for by the contract, cannot be 
presumed from a failure to deliver a small portion of 
The burden is on the buyer, where he 
claims a failure of consideration to prove that 
fact,47’4 and if he shows only a partial failure, he 
must furnish evidence from which the extent of the 


the goods.47% 


failure may be determined.4™% 
[§ 41] b. Admissibility.*® 


tion.°? 
not specifically stated, evidence is 


on the particular price claimed. 
Peete Vaeaulson, 49) Utah. oy V6r =e 


4713. Kramer y. Alsace Paper Box 
Cosglist NYS! 571, 


[a] Thus where the seller delivers 
over two-thirds of the goods contract- 
ed for, it cannot be presumed that 
there has been a total failure of con- 
sideration for the seventh note of a 
series of 10 purchase-money notes. 
Kramer v. Alsace Paper Box Co., 187 
NGYS 3571: 


47%. Jackson v. Carter, 169 Ark. 
1154, 278 SW 32; Federal Discount 
Co. v. Reid, 162 Mo. A. 238, 144 SW 
891; Gutta Percha, etc., Mfg. Co. v. 
Cleburne, 102 Tex. 36, 112 SW 1047; 
Bell v. Mulkey, (Tex. Civ. A.) 248 SW 
784; Cleburne v. Gutta Percha, etc., 
Mies 'Co), (Tex. ‘Civ. A.) 127 SW* 1072: 


[a] Stolen property.—Burden is on 
the buyer to defeat recovery on pur- 
chase money notes for a car to prove 
that the car was stolen property. 
Jackson v. Carter, 169 Ark. 1154, 278 
SW 32. 

47%. Gutta Percha, etc., Mfg. Co. 
v. Cleburne. 102 Tex. 36, 112 SW 1047. 


48. As to contract of sale general- 
ly see infra § 139. 


Parol or extrinsic evidente as to 
price see Evidence §§ 1476, 1561. 


49. See supra §§ 32, 33. 
50. See Evidence §§ 89-1729. 


51. See cases- infra this note and 
notes 52%-58%4. 


[a] Offer by third person.—On a 
dispute between the buyer and seller 
of cotton seed as to the price agreed 
upon, the buyer may show that a 
third person offered to sell to him at 
the price claimed by him, although 
the witnesses will not testify that the 
price offered was the market price. 
Paine v. Argyle Mercantile Co., (Tex. 
Oly, -A.) Lao SW) 895. 


[b] Prices fixed by another manu- 
facturer.— Where plaintiff contracted 
to sell glass to defendant during a 
season, at prices depending on those 
to be fixed by the A Glass Co., circu- 
lar letters purporting to be addressed 
by such company to its customers, 
shown to be the means by which it 
informed its customers of its prices, 
received in the regular course of busi- 
ness, and recognized and acted on by 
such company, are admissible in an 
action for the price of glass sold by 
plaintiff to defendant. Matthews 
Glass Co. v. Burk, 162 Ind. 608, 70 NE 
371: 

[ec] Price of another similar sale. 
—(1) Where in an action for the 
price of hay, defendant testifies that 
he purchased it for $150 and the Ssell- 
er testifies that no price was agreed 
upon, the seller’s testimony that he 


Where in determining 
the validity and effect of a contract of sale an issue 
arises as to whether a price has been agreed upon, or 
provision made for ascertaining the price, as an ele- 
ment of the contract,*® general rules®® apply to the 
admissibility of evidence on such issue>? or on the 
issue whether there has been a failure of considera- 
On an issue as to the agreed price, which is 
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[$§ 40-41 


the circumstances attending the transaction,®?% such 
as of the seller’s financial condition at the time of the 
sale,°?%% or as to his efforts to dispose of the goods 
prior to his negotiations with the buyer,®* or as to 
whether the goods were of the usual size or dimen- 
sions;°* but not as to a previous offer of the goods 
by the seller, which was rejected.°*% If the agreed 


price is the cost of material and construction, an 


article.*® 


admissible as to 


‘afterward sold defendant another lot 
of hay for $150 is admissible to meet 
and explain defendant’s evidence. 
Martin v. Rutledge, 94 Vt. 258, 110 A 
222. -(2) But where a contract for 
the purchase of oil from the producer 
provided that, if the buyer paid more 
for similar oil produced by others in 
that district than the contract price, 
it would pay the seller the additional 
price, evidence that under a contract 
between the buyer and a railway com- 
pany for the exchange of oil the buy- 
er received oil at a value which made 
the price received for the oil it sold 
greater than the contract price it 
paid the seller, is irrelevant, since the 
value of the oil to the buyer was the 
price which it had to pay for it, and 
not the price at which it was offering 
it for sale. Coalinga Mohawk Oil Co. 
v. Standard Oil Co., 60 Cal. A. 704, 214 
16) PASS 


[ad] Buyer’s expectation.—W here 
contract price for coal is $6, it is not 
error to exclude evidence of defend- 
ant that he expected to get it for less. 
Dexter v. Filmore, 92 Vt. 247, 102 A 
1048, 


52. See cases infra this note. 


[a] Evidence held admissible as 
tending to show failure of considera- 
tion: (1) Evidence that the buyer 
made skillful use of the property 
bought and found it worthless. Pa- 
cific Guano Co. v. Mullen, 66 Ala. 582. 
(2) In an action for purchase price 
of fertilizers, evidence of breach of 
implied and statutory warranty, al- 
though no demand was made for dam- 
ages for such breach. Swift v. Hth- 
eridge, 190 N. C. 162, 129 SE 453. (3) 
On the issue of failure of considera- 
tion for a note given for the purchase 
price of a horse, evidence is ad- 
missible to show that the keep of the 
horse was worth more than the serv- 
ices he was capable of performing. 
Crouch v. Spooner, 9 Ga. A. 695, 72 
SHE 61. 


[b] Parol evidence is admissible to 
show that articles for which notes 
were given were worthless. Stevens 
v. Sonnier, 38 La. A. 398, 122 S 894. 


[ce] Evidence held inadmissible.— 
Where it is sought to show a failure 
of consideration of a note given for 
a machine because of its failure to 
work as represented, evidence that the 
buyer operated the machine accord- 
ing to advice given him by the sell- 
er, without consideration, is inadmis- 
sible. Wilch v. Phelps, 16 Nebr. 515, 
20 NW 840. 

Want or failure of consideration 
generally see supra §§ 36-39. 

52%. Shimizu v. Nojiri, 59 Cal. A. 
375, 211 P 40; McIntosh v. McNair, 63 
Ome, lane 12>" 6). 


[a] Goods shipped on consign- 
ment.—Where in an action on a writ- 


invoice showing those facts is admissible,®° but not 
if the sale is for the market price of the completed 
Evidence of the price paid for the goods 
ordinarily is not relevant on the question of the price 
the seller agreed to sell them for, because going to a 
collateral issue,°’ but may become relevant as a 
circumstance in support of the seller’s contention 
that he paid more for the goods than the buyer claims 
he agreed to sell them for.®8 


Where the seller is en- 


ten contract for the price of goods de- 
livered, evidence is produced from 
which the jury are warranted in find- 
ing that the parties had agreed prior 
to the deliveries of the goods that the 
same should be shipped on a commis- 
sion basis, the written contract pro- 
viding no price, and that it was so 
shipped, defendant should be permit- 
ted to prove the net returns from such 
shipments. Shimizu v. Nojiri, 59 Cal. 
A. 375, 211 P 40. 


[b] Later agreements and under- 
standings.—Where a written contract 
states no price for the goods, and the 
seller testifies that it was orally 
agreed at the time of the execution of 
the contract that he was to receive 
the daily market price at the time of 
the shipments, and there is no sub- 
stantial evidence showing the mar- 
ket price, and it is therefore neces- 
sary to determine the price to which 
the seller is entitled from evidence 
of later agreements and understand- 
ings of the parties, each party is en- 
titled to produce evidence bearing up- 
on that question. Shimizu y. Nojiri, 
59 (Gall. fAv 3 oye tie ee OF 


5244. McIntosh vy. McNair, 63 Or. 
Sek Oreos 


53. Jacobson v. Silberstein, 192 
App. Div. 42, 182 NYS 150. 


54. Jacobson v. Silberstein, supra. 


[a] Thus in an action by the sell- 
er of cloth against the buyer involv- 
ing the issue as to the price agreed 
on, cross-examination of the seller’s 
agent as to whether the goods were 
the usual length per-piece is proper 
on question of whether it was prob- 
able that the seller assented to the 
lower price claimed by the buyer. Ja- 
cobson v. Silberstein, 192 App. Div. 
42, 182 NYS 150. : 


5414. Dexter v. Filmore, 92 Vt. 247, 
102 A 1048. 


[a]. Thus where defendants ac- 
cepted and used coal billed to them at 
$6 per ton, tHat plaintiff had offered 
them such coal previously at $5 per 
ton, which offer was rejected, is im- 


material. Dexter v. Filmore, 92 Vt. 
247, 102 A 1048. 
55... North ‘Chicago. St.) Re. Coy mye 


Burnham, 102 Fed. 669, 42 CCA 584. 
Hig Althouse v. Alvord, 28 Wis. 
ade 

57. Jacobson v. Silberstein, 192 
App. Div. 42, 182 NYS 150. 


58. Jacobson v. Silberstein, supra; 
Richardson v. Herbert, (Tex. Civ. A.) 
1385 SW 628. 

[a] Such evidence becomes rele- 
vant where a witness is allowed to 
testify without objection on direct ex- 
amination that the price paid was 
more than the buyer claims was the 
contract price. Jacobson v. Silber- 
stein, 192 App. Div. 42, 182 NYS 150. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 41-42] 


titled to the market price, evidence that he charged 
the buyer less than others and less than the market 
as is also evidence 


price is relevant and material ;°°”% 
as to the grade of the property.5°% 


As to value.°® Where the price has been expressly 
agreed upon, evidence as to the value of the goods 
sold ordinarily is not admissible.°° 
dence is admissible on the issue whether a sale was 
made at a certain agreed price,*? or for the purpose 
of showing the reasonableness of the contract price 


Price paid for personalty as evi- 
ane of value see Evidence §§ 140- 
142, 151. 


58144. Hardegree v. Riley, 219 Ala. 
607, 122 S 814. 


58144. Smith v. McBroom, 
Civ. A.) 203 SW 1130. 


[a] Thus (1) in an action for the 
balance of the purchase price of cot- 
ton, sold under a contract whereby the 
buyer was to pay the price sued for 
if the market advanced to that point, 
evidence that the cotton graded three 
ypoints above middling is admissible 
to support plaintiff’s allegation that 
such cotton as his had sold at the 
market at the price contemplated by 
the contract. Smith v. McBroom, 
(Tex. Civ. A.) 203 SW 1130. (2) And 
where the cotton was sold at 11% 
cents, to be increased to 12 cents if 
the market advanced to that point 
within a certain time, evidence that 
plaintiff’s cotton was better than the 
cotton of a witness who had sold his 
cotton for 12.65 cents is material. 
Smith v. McBroom, supra. 


59. Evidence as to value of person- 
al property generally see Evidence §§ 
133-155. 


60. U. S.—Philip Schneider Brew- 
ing Co. v. American Ice-Mach. Co., 77 
Peds 438, 23.CCA: 89: 


Ala.—Forehand v. White me 
Mach. Co., 195 Ala. 208, 70 S 1 


Cal.—Sherman v. Ayers, 20 seni A. 
733, 130 P 163. 


Colo.—Morrison v. Bartholomew, 9 
Colo. A. 27, 47 P 410. 


Ida.—McMaster v. 
241, 287 P 201. 


Pa.—Fabel v. Mayer, 14 Pa. Super. 
139, 


Tex.—Garvin-Melton Co. v. E. W. 
Fowler Co., (Civ. A.) 292 SW 976; 
Carroll v. Mitchell-Parks Mfg. Co., 
60 Tex. Civ. A. 263, 128 SW 446. 


Utah.—McCormick v. Sadler, 
Utah 463, 47 P 667. 


[a] Thus on the question whether 
defendant had or had not purchased 
under a parol contract certain chat- 
tels at a specified price, fixed in a 
written inventory alleged to have been 
accepted as fixing value, evidence of- 
fered by defendant for the purpose of 
showing the condition and value of 
the property was properly rejected. 
Fabel v. Mayer, 14 Pa. Super. 139. 

[b] Value of parts.—In an action 
on a contract to construct and Sell a 
machine to recover the price, evidence 
as to the value of the plant installed 
in its uncompleted condition, the re- 
moval of which the purchaser had re- 
quested, is not admissible, plaintiff 
not being entitled to recover the value 
of the parts in defendant’s posses- 
sion. Sherman v. Ayers, 20 Cal. A. 
733, 130 P 163. 


61. McMaster v. Dunn, 49 Ida. 241, 
287 P 201; Grabowsky v. Baumgart, 
128 Mich. 267, 87 NW 891; Carpenter 
NeeeOtCi, oD) OKI LOdweboo, ae 23 li 
Paine v. Argyle Mercantile Co., (Tex. 
Civ. A.) 133 SW 895; Sledge v. Ray- 
born; 3’ Tex. A. Civ. Cas. § 303. 

“Tt is usually immaterial what the 
reasonable value of the subject of 

sale may have been, but in support 
of the claim that a fixed price was 


(Tex. 


Dunn, 49 Ida. 
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where such issue has been raised,°? and where the 
contract price is disputed, evidence as to the market 
price is admissible as bearing on the probability of 


what was the contract price.°* 


But such evi- 


made ;°° 
sideration.®°”% 


agreed upon, it is often permissible 
to support such allegation by proof 
that the price claimed to have been 
agreed upon was a reasonable price, 
and especially is such testimony per- 
missible where it is claimed the price 
charged was excessive and not agreed 
upon.” McMaster v. Dunn, 49 Ida. 
241, 287 P 201, 202. 


[a] Thus, where plaintiff sues for 
the price which he alleges defendant 
agreed to pay for a cotton crop, de- 
fendant may show that the crop was 
not worth such price, as tending to 
show that he had not agreed to pay it. 
Sete v. Rayborn, 3 Tex. A. Civ. Cas. 

303. 


62. Rice v. Appel, 111 Iowa 454, 82 
NW 1001; Post v. Voorhees, 118 Mich. 
366, 76 NW 912. 


[a] Where such evidence incompe- 
tent.—In an action on a contract of 
sale, it is not competent for plaintiff 
to prove the value of the goods, un- 
less defendant has introduced evi- 
dence to show that the value is much 
less than the price claimed, to show 
the improbability of the contract. 
Post v. Voorhees, 118 Mich. 366, 76 
NW 912. 

63. Copeland v. Brockton St. R. Co., 
177 Mass. 186, 58 NE 639, 883 AmSR 
274; Vedder v. Leamon, 70 App. Div. 
252, 75 NYS 413. 

[a] Evidence of the wholesale 
price is admissible to show that the 
retail price charged did not exceed the 
true market value. Hardegree v. Ri- 
ley, 219 Ala. 607, 122 S 814. 


64. As to contract of sale general- 
ly see infra § 140. 


65. See Evidence §§ 1730-1806. 
66. See cases infra this note. 
[a] Evidence held sufficient: (1) 


To show that the parties agreed on 
the price to be paid. Alling v. Lee, 
148 Ark. 655, 230 SW 1; Dilby v. Cor- 
bell, 104 Ark. 250, 149 SW 78; Chase 
v. Van Camp Sea Food Co., (Cal. A.) 
292 P 179; Remsen Sand, etc., Co. v. 
Voiles Constr. Co., (lowa) 221 NW 
502; McConnell vy. Jones, (Mo. A.) 
30 SW (2d) 646. (2) To show such 
difference in price stated in offer to 
buy and that stated in offer to sell 
as to sustain a finding that no con- 
tract resulted. American Smelting, 
te, Con ave Ely mans) Lovers (20) 39: 
(3) To show that a buyer of chattels, 
subject to contract of conditional 
sale, only agreed to pay one hun- 


dred dollars in addition to assuming’ 


liability on the contracts. Hewett v. 
Dole, 69 Wash. 168, 124 P 374. (4) 
Testimony of the seller as to what 
he was to receive for the prop- 
erty, with testimony of two other 
witnesses corroborative to Some ex- 
tent, is sufficient to sustain a verdict 
for him in action for purchase price. 
Indiana Board, etc., Co. v. White, 72 
Ind. A. 616, 124 NE 767. 


[b] Evidence held insufficient: 
(1) To show agreement as to pur- 
chase price. Socola Rice Mill Co. v. 
Gitz, 165) La. 984, 1176 S 407;" We B: 
Makinson Co. v. Meletio Fish, ete., 
Cos, .GMo;,)Au) 241; SW 1959. 12). Po 
show that the sales were made under 
a special contract that the prices 
charged should be the market prices. 
McKerchey v. MclIlvenna, 161 Mich. 
57, 125 NW 765. (3) To show, in 


[§ 42] c. Weight and Sufficiency.*+ 
rules as to the weight and sufficiency of the evi- 
dence®® apply to the evidence on the issue whether 
a contract of sale for an agreed price has been 
or whether there has been a failure of con- 
A plea of total failure of considera- 


The general 


an action by the seller for breach of 
contracts for manufacture and ship- 
ment of goods to defendant, prices to 
be fixed by seller at the time of ship- 
ment, where the goods were never 
shipped, that the prices had been 
fixed and agreed to before time for 
shipment and that the contracts had 
been thereby rendered complete and 
enforceable. Marshall’s, Ine. vy. Co- 
lumbia Ribbon Co., 300 Fed. 41 [cer- 
tiorari den 266 'U. S. 626 mem, 45 SCt 
125 mem, 69 L. ed. 475 mem]. 


{c] Finding sustaining contract.— 
Where the jury has found that there 
were no damaged, soiled, or out of 
date goods in a stock tendered toa 
the buyer under a contract to pur- 
chase at cost price, all damaged, 
soiled, or out of date goods to be in- 
cluded at a price to be agreed upon, 
the buyer’s claim that there was no 
contract, because the price of such 
goods had not been agreed on, is un- 
sustainable. Kresge v. Taylor, 194 
Fed. 379, 114 CCA 297. 


[d] Deposition.—The deposition 
of the president of the seller corpo- 
ration that ‘‘the statement of the bill 
of goods attached to the pleadings in 
this case on my behalf is a true and 
correct statement of the goods fur- 
nished” to defendant is insufficient 
to prove an agreement on the part of 
the buyer to pay a specific price. 
W. B. Makinson Co. v. Meletio Fish, 


etc., Co., (Mo. A.) 241 SW 959. 
66144. See cases infra this note. 
[a] Evidence held sufficient to 
show failure of consideration. (1) 


In general. Sea Island Cotton Gin 
Co. v.. Fowler, 37 Ga. A. 792, 142 SE 
173; Harmon vy. Block, 32 Ga. A. 700, 
124 SE 548. (2) For note given in 
renewal of note for part of purchase 
price of stock of goods, part of which 
was resold to seller. Castana Sav. 
Bank v. Rinehart, 197 Iowa 2538, 197 
NW 34. (3) To show that consid- 
eration for note had not failed. 
Farmers’, ete., Nat. Bank v. Ziegler, 
85 Cal. A. 173, "259 P97 

[b] Evidence held ‘insufficient to 
show failure of consideration. (1) In 
general. Ludden, etc., Southern Mu- 
sic Co. v. Toney, 39 Ga. A. 719, 147 He 


719; Unitype Co. v. Skelton, 11 Ga. 
742, 76 SE 80; Brenard Mfg. Co. 
McDaniel, 220 “Key. 27% (297, Sw 810. 


(2) Although goods were not as or- 
dered, where they were installed and 
used until the trial. Muller v. Lud- 
low-Saylor Wire Co., 141 Ga. 376, 81 
SE 127. (8) To show partial fail- 
ure of consideration. Webster v. 
Carter, 99 Ark. 458, 1388 SW 1006 (as 
to value of horse); Bewley-Darst 
Coal. Coy v.0 Bnnis;, 41 .GavAgr 3 252 
SE 257. 


[ce] A plea of failure of considera- 
tion must be sustained by evidence 
not only of such failure but of its ex- 
tent. Grier v. Enterprise Stone Co., 
126 Ga. 17, 54 SE 806; Spence Drug 
Co. v. American Soda Fountain Co., 
11 Ga. A. 473, 75 SE 817; Ingram 
v. McCaskey Register Co., 3 Ga. A. 
569, 60 SH 291. j 

[ad] To sustain a plea of partial 
failure of consideration, it is neces- 
sary that the evidence furnish suffi- 
cient data from which the jury can 
infer to what amount the considera- 
tion partially failed. Harmon  v. 
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tion is not sustained by evidence which shows that 
the buyer received property which was not wholly 
worthless but had some substantial value.6°% \ The 
mere fact that a buyer is asked whether any other 
consideration supported the note given for the pur- 
chase price of goods does not show a want of con- 


sideration therefor.** 


[§ 43] E. Mutual Assent or -Agreement—1l. In 
General—a.. Necessity. A contract of sale of a chat- 


Block, 32 Ga. A. 700, 124 SE 548. 


{e] Worthlessness of fertilizer. 
(1) To sustain a plea of: failure of 
consideration on a sale of fertilizer 
on the ground that the fertilizer was 
worthless it must clearly appear that 
the poor crop. resulted from _ the 
worthlessness of the fertilizer. Wil- 
cox v. Howard, 51 Ga. 298. (2) But 
a chemical analysis of the fertilizer 
is not necessary to prove failure of 
consideration. Swift v. Etheridge, 
190 N. C. 162, 129 SE 453. 


Failure of consideration in general 
see supra §§ 36-39. : 


6614. Bewley-Darst Coal Co. v. En- 
nis, 41:Ga. A. 132, 152 SE 257; Jones 
v. Roper, 39 Ga. A. 309, 147 SE 156; 
Felder v. Neeves, 36 Ga. A. 41, 135 
SE-.219; Martin v. Auto Finance Co., 
(Tex. Civ. A.) 25 SW (2d) 919. 


{a] Illustrations.—(1) A plea of 
total failure of consideration to a 
note for the price of a ‘sausage mill, 
# 40 coffee mill,” is not supported, 
unless the evidence shows that the 
mill was entirely worthless as a sau- 
sage mill or coffee mill, especially 
where the written contract fails to 
disclose that the mill was intended 
to be used solely as a sausage mill, 
and the evidence fails to show in 
what particulars the mill was defec- 
tive, either as a sausage mill or cof- 
fee mill, and it does appear that it 
was worth as a coffee mill the pur- 
chase price for which the note was 
given. Stimpson Specialty Co. v. 
Parker, 10 Ga. A. 295, 78 SH 412. (2) 
Where, in an action on notes given 
for a soda fountain, it appears that 
a deduction was made to cover some 
alleged defects, and that defendant 
continued to use the fountain and ac- 
cepted the deduction as an adjust- 
ment, there is a failure to sustain the 
defense of failure of consideration. 
Carbonating Apparatus Co. v. Geary, 
122 App. Div. 410, 106 NYS 768. 


{[b] Uncontradicted evidence that 
the buyer received some of the goods 
which were of value and unpaid for, 
does not show that the consideration 
totally failed. Jones vy. Roper, 39 Ga. 
A. 309, 147 SE 156. 


[c] Evidence insufficient to estab- 
lish value of property having some 
value cannot sustain a plea of partial 
failure of consideration. Bewley- 
Darst Coal Co. v. Ennis, 41 Ga..A. 132, 
152 SE 257. 


iG Edwards v. Gordon, (Ala.) 129 
S 43. 

68. See Contracts §§ 46-51. 

69. See infra §§ 45-54, 

70. See infra §§ 55-67. 

71. U. S—Ketchum vy. Duncan, 96 
Wa S2 659, 24 LL. ed. 473; Utley 'v. 


Donaldson, 94 U. S. 29, 24 L. ed. 54; 
California, etc., Sugar Refining Corp. 
yv. Mason By-Products Co., 23 F. (2d) 
436; Texarkana Casket Co, v. Bins- 
wanger, 3 F. (2d) 611; Anchor Cot- 
ton Mills v. Bellow, 279 Fed. 390. 


Ala.—Benton Mercantile Co. v. 
Owensboro Wagon Co., 207 Ala. 49, 
91 S 784; Montgomery v. Enslen, 126 
Ala. 654, 28 S 626; Hudson v. Barrett, 
16 Ala. A. 278, 77'S 428 [quot Cyc]. 


Ark.—Porter v. Gossell, 112 Ark. 
380, 166 SW 533; Hale v. Matteson, 


SALES 


purchase.*? 


107 Ark. 224, 154 SE 516; Cage v. 
Black, 97 Ark. 613, 134 SW 942; Emer- 
son v. Stevens Grocer Co., 95 Ark. 
421, 130 SW 541; Priest v. Hodges, 90 
Ark. 131, 118 SW 253; Ward v. State, 
45 Ark. 351. 

Cal.—Borland v. Nevada Bank, 99 
Cal. 89, 38 P 737, 37 AmSR 32. 

Conn.—Finlay v. Swirsky, 
Conn, 624, 131 A 420. 

Ga.—Deen v. Bishop, 33 Ga. A. 42, 
125 SE 477; Georgian Co. v. Bloom, 
27 Ga. A. 468, 108 SE 813; Freeman 
v. Dunn, 27 Ga. A. 82, 107 SE 495. 


Ill.— Baseleon v. Baker, 182 Ill. A. 
611; Holcomb v. Linn, 174 Ill. A. 419; 
Bay State Milling Co. v. Barth, 135 
Ty A. 539. 

Ind.—Indiana Fuel Supply Co. v. 
Indianapolis Basket Co., 41 Ind. A. 
658, 84 NE 776 

Kan.—Independent Milling Co. v. 
owe Scale Co., 105 Kan. 87, 181 P 
554. 


La.—Cohen v. Friedman, 13 La, A. 
154, 127 S 412. 

Mass.—McDonald v. Needham, 254 
Mass. 438, 150 NE 224; Reliable 
Waste Co. v. Waterhead Mills, 238 
Mass. 496, 1831 NE 215. 


Mich.—Fink v. Grand Traverse 
Fi cee Co., 249 Mich. 12, 227 NW 

Minn.—King vy. D. E. Ryan Co., 179 
Minn. 385, 229 NW 348; Reid v. 
Northwestern Impl., etc., Co., 79 Minn. 
369, 82 NW 672. 


Mo.—B. T. Moran, Ine. v. Joplin 
State Bank, (A.) 18 SW (2d) 554; 
Barrie v. United R. Co., 138 Mo. A. 
557, 119 SW .1020. 


N. Y.—Brady v. Cassidy, 104 N. Y. 
147, 10 NE 131; Poel v. Brunswick- 
Balke-Collender Co., 78 Misc. 311, 139 
NYS 602; Elsing v. American Alco- 

168 NYS 682; Wayne Oil 
Tank, etc., Co. v. Stoltz, 167. NYS 
Harris v. Walker M. Levett Co., 
165 NYS 317 [aff 181 App. Div. 932 
mem, 167 NYS 1103 mem]. 


N. C.—Standard Sand, ete., Corp. v. 
McClay, 191 N. C. 313, 181 SE 754; 
Wittkowsky v. Wasson, 71 N. C. 451. 


Okl.—Acme Brick Co. vy. U. S. Zine 
Co.,.137 Okl. 212;,278. P1083, 


Pa.—MecNeely v. Bookmyer, 292 Pa. 
12, 140 A 542. 

Philippine-—Roman vy. 
Philippine 96. 
yee I.—Thornton v. Kelly, 11 R. I. 

Tex.—Atlas Torpedo Co. v. U..S. 
Torpedo Co.,, (Civ. A.) 15 SW (2d) 
150; Shearman v. Poe, (Civ. A.) 9 SW 
(2d) 762; Mayhew, ete., Lumber Co. 
v. Valley Wells Truck Growers’ As- 
soc., (Civ. A.) 216 SW 225; Jackson 
aertier 21 Tex. Civ. A. 379, 51. SW 


Vt.— Equitable Mfg. Co. v. Allen, 76 
Vt. 22, 56 A 87, 104 AmSR 915. 


ME a ent cai te v. Baughman, 103 


103 


Grimalt, 6 


W. Va.—Tugegle v. Belcher, 104 W 
Va. 178, 139 SE 653; Allen v. Sim- 
mons, 97 W. Va. 318, 125 SE 86; La- 
dies’ Tailoring Co. v. Brown, 76 W. 
Va. 725, 86 SE 767; Parks v. Morris, 


[§§ 42-43 


tel or goods, like every other contract,®* becomes 
a contract binding on both parties when and only 
when through an offer to buy or sell®® and acceptance 
thereof7° there is a meeting of minds on all the es- 
sential elements of a sale and the terms of it,“ or, 
as otherwise expressed, when there is a distinct in- 
tention common to both parties as to the sale and 
It is not essential, however, that the 
assent of the seller and buyer be concurrent in point 


63 W. Va. 51, 59 SE 753. 


Wis.—Oakes, etc., Co. v. Madison 
Dairy Supply Co., 190 Wis. 174, 208 
NW 864. 


Alta.—Maycock vy. Murray, 63 Dom 
LR 414; Sanders v. Hedman, 9 Alta. 
L. 18, 18 DomLR 481, 29 WestLR 460, 
7 WestWkly 133. 


Newfoundl.—McLoughlan v. Kough, 
5 Newfoundl. 205. 


Ont.—Nelson v. Wigle, 8 Ont. 82; 
Best’ v.. Boicé, 22’ U.-C.'Q: B. 439! 


[a]. There is a meeting of minds 
on a contract to sell goods, where the 
quantity, price, and terms are under- 
stood. Tuttle. “ve Bracey-Howard 
Conete Co., 136 Mo. A. 309, 117 SW 


[b] A buyer may purchase upon 
any terms he proposes if the seller 
assents thereto. Sherman v. Shaugh- 
nessy, 148 Mo. A. 679, 129 SW 245. 


[c] Contracts held complete.—(1) 
A written instrument, reciting that 
“we have this day sold to you 400 
tons white sugar,” presented by the 
seller to the buyer and accepted by 
the buyer in writing, constitutes a 
mutual binding agreement. Finlay v. 
Swirsky, 103 Conn. 624, 131 A 420. 
(2) Where all of the terms of a con- 
tract of sale had been definitely 
agreed to in writing, except as to the 
time of payment, there was a meeting 
of the minds and a valid contract, 
where the purchaser addressed a let- 
jter to the seller on December 24th, 
containing the inquiry whether pay- 
ment before a certain date would be 
acceptable; the seller having by a 
letter previously written, which the 
purchaser had not then received, 
agreed to the time of payment de- 
sired by the purchaser, and a formal 
answer to the purchaser’s letter of 
the 24th being unnecessary. Asinof 
v. Freudenthal, 195 App. Div. 79, 186 


ay 383 [aff 233 N. Y. 564, 135 NE 
[ad] Rule applied.—Where corre- 


spondence evidences a contract by of- 
fer and acceptance for the purchase 
of a track scale, and where the buyer 
thereafter writes the seller that it 
can not accept its proposition and the 
seller refuses to accept a rescission, 
and the buyer thereafter demands 
shipment, it can recover damages for 
a failure to ship the scale, on the 
ground that both parties had finally 
treated the contract as in force. In- 
dependent Milling Co. v. Howe Scale 
Co., 105 Kan. 87, 181 P 554. 


[e] Reference to void contract.— 
Where orders are given by a party 
to a void contract, requiring one par- 
ty to fill orders at certain prices but 
not obligating the other party to place 
any orders, in order that they shall 
be governed as to prices by its terms, 
it must be understood by both parties 
that they are given and accepted with 
reference to it. Texarkana Casket 
Co. v. Binswanger, 3 F. (2d) 611. 


72. Palmer v. Jordan Mach. Co., 
186 Fed. 496 [mod on other grounds 
192 Fed. 42, 112 CCA 454]; Cohen v. 
Friedman, 13 La. A. 154, 127 S 412; 
Shearman v. Poe, (Tex. Civ. A.) 9 SW 
one 762. And see cases supra note 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


hey 


hw 


oa 
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§ 43] 


of time,’* as acceptance may be made some time after 
the offer.7* If the contract is executed by delivery of 
the goods and payment of the price, the sale is com- 
plete*® independently of any agreements in regard 


to other matters.*® 
When no agreement. 


{a] To constitute a “sale by 
agreement,’ there must be an intent 
to sell and an intent to purchase, a 
purpose to pass title. Palmer v. 
Jordan Mach. Co., 186 Fed. 496 [mod 
eae grounds 192 Fed. 42, 112 CCA 


73. Sanford v. Howard, 29 Ala. 684, 
68 AmD 101; Falls v. Gaither, 9 Port. 
(Ala.) 605. 


74 See infra § 65. 
75. See supra § 1. 
Executed sale see supra § 6. 


76. Thompson v. Hubbard, 131 U. 
S:123, 9 SCt 710; 33 L. ed: 76. 


77. U. S.—California, ete., Sugar 
Refining Corp. v. Mason By-Products 
Co., 23 EF: (2d) 436; . Stetson, etc., 
Lumber Co. v. Commercial Sash, etc., 
Co., 299 Fed. 553; Groschke v. Ar- 
mour Fertilizer Works, 245 Fed. 513, 
PISHCCAZ OC 


Ala.—Seyfert v. Donahoo, 18 Ala. 
A. 103, 89 S 855; Hudson v. Barrett, 
16 Ala. A. 278, 77S 428. 


Ark.—Standard Sewing Mach. Co. 
v. Rainwater, 146 Ark. 81, 225 SW 
326; Allen v. Northern, 121 Ark. 150, 
180 SW 465. 


Kan.—Clark v. Topeka Flour Mills 
Go., 109, Kan, 306,198 P 935: 


Mass.—Beacon Mfg. Co. v. Barnard 
Mfg. Co., 261 Mass. 397, 158 NE 751; 
De Vito v. Boehme, etc., Co., 239 Mass. 
290, 132 NH 35. 

Mich.—E. Clemens Horst Co. v. 
Dunn, 229 Mich. 56, 200 NW 954. 


N. J.—Hudson County Store Fix- 
ture Mfg. Co. v.. Gutmann, “3. N.~ J. 
Misc. 147; 127% A-575 [aff 102 °N. J. 
Li: 218, 130 A 918]. 


N. Y.—C. H. Rugg Co. v. Ormrod, 
198 N. Y. 119, 91 N. E. 366; Machin- 
ery Utilities Co. v. Fry, 224 App. Div. 
392, 231 NYS 148; Smiley Steel Co. 
vy. Schmoll, 200 App. Div. 655, 193 
NYS 522 [aff 235 N. Y. 520 mem, 139 
NE 718 mem]; Plumb v. Hallauer, 
145 App. Div. 20, 130 NYS 147; New 
York Overseas Co. v. China, etc., 
Trading Co., 118 Misc. 744, 194 NYS 
552 [rev on other grounds 206 App. 
Div. 242, 200 NYS 449]; Harris v. 
Walker M. Levett Co., 165 NYS 317 
[aff 181 App. Div. 932 mem, 167 NYS 
1103 mem]. 

N. C—N. & W. Overall Co. v. 
Holmes, 186 N. C. 428, 119 SE 817. 


N. D.—Yegen v. Northern Pac. R. 
Co., 19 N. D. 70, 121 NW 205. 


Pa.—Pennsylvania Lubricating Co. 
v. Wilhelm, 255 Pa. 390, 100 P 93. 

R. I.—Johnson v. Kile, etc., Co., 49 
R. I. 99, 140 A 3. 

Tex.—Guthrie Mill, etc., Co. v. Un- 
ion Macaroni Co., (Civ. A.) 236 SW 
553; Dewitt v. Bowers, (Civ. A.) 138 
Sw 1147. 

Utah.—Schwab. Safe, . etc., 
Snow, 47 Utah 199, 152 P 171. 

Wash.—Richardton Roller Mills v. 
Miller, 99 Wash. 654, 170 P 357. 

[a] Bule applied.—Where the par- 


COA WwW: 


If the buyer and seller do 
not, by offer and acceptance, come to a common un- 
derstanding or intention as to all of the material 
terms of the sale, their minds do not meet in an 
agreement and there is no contract of sale,** as 
where their efforts have resulted only in negotia- 
tions,** and there has been no agreement as to 
price,’® or as to the kind of property included in the 
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sale,°° or where the quantity to be delivered is con- 
ditioned entirely on the will, wish, or want of the 
buyer;°1 or where there has been merely an an- 
nouncement of an intention in respect to the terms 


of the sale,°? or where no right is created or obli- 


no agreement to 


ties to a sale contract did not agree 
as to the terms of payment, and the 
Seller, when he received a check from 
the buyer, understood that it was ten- 
dered on condition that the sale be 
consummated according to the buyer’s 
terms, his refusal to return. such 
check on the buyer’s demand was 
without warrant, no right of forfei- 
ture existing, since no contract was 
made. L. F. Seyfert’s Sons v. Dona- 
hoo, 18 Ala. A. 103, 89 S 855. 


[b] There was no contract of sale: 
(1) Where the minds of the parties 
failed to meet on two essential terms 
of contemplated agreement, although 
it may have been extremely probable 
that ultimately they would have 
reached an agreement. Warner Mfg. 
Corwen Jacobs; Li NYS rl83. (2) 
Where, in case of a sale negotiated 
through an agent, the memorandum 
of sale sent by him to the buyer was 
different from that delivered to the 
seller. Standard Sewing Mach. Co. v. 
Rainwater, 146 Ark. 81, 225 SW 326; 
Guthrie Mill, etc., Co. v. Union Maca- 
roni Co, (Tex. ‘Civ. A‘) /236'-SW-~ 553: 
(3) Where, in case of a contract of 
sale of lumber, the parties did not 
agree as to whether the seller should 
have the privilege of choosing the 
mill at which it should be manufac- 
tured. Johnson v. Kile, etec., Co., 49 
R. I. 99, 140 A 3. (4) Where one au- 
thorized to sell plaintiff’s personalty 
negotiated a sale and delivered the 
property, but repudiated the transac- 
tion upon learning that the prospec- 
tive purchasers were acting for undis- 
closed principals who desired to make 
payment by setting off a debt due 
them from plaintiff’s agent. Hudson 
v. Barrett, 16 Ala. A. 278, 77 S 428. 
(5) Where parties negotiated over the 
telephone for a sale and purchase of 
goods, letters written by each party, 
confirming such conversation, but dif- 
fering as to the terms of payment, 
etc., were insufficient to establish a 
sale contract, where the evidence did 
not disclose the actual telephone con- 
versation. Harris v. Walker M. Levett 
Co., 165 NYS 317 [aff 181 App. Div. 932 
mem, 167 NYS 1103 mem]: (6) Where 
a buyer, who had signed a printed 
form of contract after reading mere- 
ly the typewritten portions, and who 
had been told by a notary before 
whom the contract was signed, after 
he had been handed his copy, that the 
contract was a conditional bill of sale, 
immediately stated that such was 
not his agreement and tore both 
copies into pieces, stating that he was 
ready to take the goods and pay for 
them as he had agreed, but no such 
agreement was ever tendered by the 
seller. 
Mfg. Co. v. Gutmann, 3 N. J. Misc. 
147, W28 ANTS! fafl 102 NJ *J< Tay 208} 
130 A 918]. (7) Where a contractor 
erecting buildings, without authority 
ordered in the owner’s name lumber 
of a third person, the fact that the 
owner who did not receive or have the 
benefit of the lumber signed a freight 
receipt therefor presented to him 
with other receipts, did not render 


Hudson County Store Fixture 


gation declared,®* as where something further re- 
mains to be done before the buyer and seller obligate 
themselves,°* or some essential element is left open 
to future negotiation or agreement.8® An agreement 
to buy is not binding where there is no agreement on 
the part of the other party to sell,°® and vice versa 
an agreement to sell is not binding where there is 


buy.8? 


him liable on the theory of a contract, 
there being no meeting of minds. 
C. H. Rugg Co. v. Ormrod, 198 N. Y. 
119, 91 NE 366. 


78. See infra-§ 44. 
79. See supra §§ 32, 33. 
80. Stetson, etc., Lumber Co. v. 


pe ech Sd Sash, etc., Co., 299 Fed. 


Certainty of contract as to proper- 
ty see infra § 148. 


tone See infra § 149; Contracts § 


82. Georgia Cane Products Co. v. 
Corn Products Refining Co., 141 Ga. 
40, 80 SE 318. 


[a] Intention to share profits.— 
(1) The fact that a seller informs the 
buyer that he intends to adopt ‘‘a lib- ~ 
eral plan of profit sharing” with the 
buyer and his other patrons does not 
state a contract for any certain time 
or for any certain amount, so as to 
furnish a basis for recovery for a 
breach thereof. Georgia Cane Prod- 
ucts Co. v. Corn Products Refining 
Co., 141'Ga. 40, 80 SE 318. (2) And 
the fact that the seller, by paying 
profits for several years under’a prof- 
it-sharing plan, leads a buyer to be- 
lieve the same arrangement will be 
continued annually in the future, does 
not create a profit-sharing contract, 
for breach of which the buyer may 
reeover. Georgia Cane Products Co. 
v. Corn Products Refining Co., supra. 


83. W. T. Raleigh Co. v. Land, 
(Tex. Commn. A.) 279 SW 810 [aff 
(Civ. A.) 261 SW 186]. 


84 Guionnet v.: Specht, 297 Fed. 
864 [aff 297. Fed. 871]; Hutchinson 
Baking Co. v. Marvel, 270 Pa. 378, 113 
A 433; Hessenius v. Wetmore, 36 S. 
D. 157, 153 NW 9387; Raleigh Co. v. 
Land, (Tex. Commn. A.) 279 SW 810 
[aff (Civ. A.) 261 SW 186]; Caswell 
v. Lensing, (Tex. Civ. A.) 183 SW 75. 


[a] Preliminary acts.—(1) A con- 
tract providing that the seller should 
give a bond satisfactory to the buyer, 
that on acceptance of such bond the 
buyer should make an advance pay- 
ment and establish a credit for the 
Seller, and that unless these “prelim- 
inaries’” were ‘completed by a certain 
date the contract should be null and 
void, does not become a completed and 
enforceable contract, where none of 
such preliminary acts are. done. 
Guionnet v. Specht, 297 Fed. 864 [aff 
297 Fed. 871]; Framerican Industrial 
Dev. Corp. v. Specht, 297 Fed. 862 [aff ~ 
297 Fed. 858]. (2) Where a sale of 
goods was made by written contract 
“subject to approval of type sample 
drawn from bulk,’ and no sample 
was submitted by the seller to the 
buyer, there was no contract between 
the parties. Pennsylvania Lubricat- 
ing Co. v. Wilhelm, 255 Pa. 390, 100 
A 93. 


85. Thomas v. Clawson, etc., Co., 
211 App. Div. 507, 207 NYS 565. 


86. See Contracts § 191. 
87. See Contracts § 191. 


80 [55 C.J] 


Tentative agreement may be abandoned by one of 
the parties furnishing a subsequent writing with dif- 
ferent terms which is not accepted by the other par- 
ty,* and the latter is not estopped from objecting 
that a complete draft of the contract varies from the 
tentative agreement, because he assigns other rea- 


sons for nonacceptanee.*? 


[§ 44] b. Negotiations for Sale.°° <A contract of 
sale implies some negotiation between buyer and 
seller, each consulting his own interest and acting 
independently and of his free choice,®! and so long 
as the offer to sell or buy has been neither accepted? 
nor rejected,®* the negotiations remain open, and 
impose no obligation on either party; and therefore 
mere negotiations between the parties, looking to a 
sale, but which do not. result in an agreement as to 
the fact of a sale and to all the material terms and 
conditions thereof, do not constitute a binding con- 
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it complete.®® 


[§§ 43-45 


_ that a definite contract of sale exists between them ;°* 
and it is not made effective and binding by the neg- 
lect or refusal of one party thereto to do that which 
would enable the other party at his option to render 

Where, however, through such nego- 

tiations, the minds of the parties have met, and the 


terms of the contract of sale are in all material re- 


such offer.+ 


tract of sale,®+ even though the parties both suppose 


88. Cincinnati Equipment Co. 
Big Muddy River Cons. Coal Co., 158 
Ky. 247, 164 SW 794. 


[a] Ilustration.—(1) A tentative 
agreement for the purchase of second- 
hand coal cars, subject to a car trust 
agreement, if considered as a binding 
contract, is abandoned by the seller 
furnishing a subsequent writing to be 
executed by the buyer, which substi- 
tutes another seller and recites a dif- 
ferent car trust agreement which is 
never accepted by the buyer. Cincin- 
nati Equipment Co. v. Big Muddy Riv- 
er Cons. Coal Co., 158 Ky. 247, 164 
Sw 794. (2) And the fact that it 
was understood that the seller was 
to get the cars from other companies 
does not compel the buyer to accept 
such a substituted contract. Cincin- 
nati Equipment Co. v. Big Muddy Riv- 
er Cons. Coal Co., supra. 


89. Cincinnati Equipment Co. v. 
Big Muddy River Cons. Coal Co., su- 
pra. 


90. Negotiations looking to formal 
contract generally see Contracts ¢ 
100. 

91. Peo. v. North River Sugar Re- 


fining Co., 121 N. Y. 582, 24 NE 834, 
18 AmSR 843, 9 LRA 33, 25 AbbNCas 
1, 18 NYCivProc 406. 

92. See infra § 55. 

93. California, etc., Sugar Refining 
Corp. v. Mason By-Products Co., 23 
F. (2d) 436; Seyfert v. Donahoo, 18 
Ala. A. 103, 89'S 855. 

94. U. S.—Martin v. Northwestern 
Fuel Co., 22 Fed. 596. 

Ala.—Rider v. Wood, 138 Ala. 235, 
85 S 46; Seyfert v. Donahoo, 18 Ala. 
A. 108, 89 S 855; Sells v. Price, 3 Ala. 
A. 534, 57 S 265. 

Ark.—Hale v. Matteson, 
224, 154 SW 516. 

Colo.—Schon-Klingstein Meat, ete., 
Co. v. Snow, 43 Colo. 538, 96 P 182. 

Ga.—Decker v. Gwinn, 95 Ga. 518, 
20 SE 240. 

Ky.—Robertson y. Nelson, 1 Ky. Op. 

5. 


107 Ark. 


La.—Mutual Rice Co. v. Star Bot- 
tling Works, 163 La. 159, 111 S 661; 
Knox v. Thompson,:12 La. Ann. 114. 


Md.—Joseph Joseph, ete., Co. v. 
Schonthal Iron, etc., Co., 99 Md. 382, 
58 A 205. 

Mich.—Topliff v. McKendree, 88 
Mich. 148, 50 NW 109; Whiteford v. 
Hitchcock, 74 Mich. 208, 41 NW 898; 


Foster v. Lumbermen’s Min. Co., 68 | 


Mich. 188, 36 NW 171; Gates v. Nelles, 
62 Mich. 444, 29 NW 73. 

Minn.—Ames, etc., Co. v. Smith, 65 
Minn. 304, 67 NW 999. 


Wit | 


Mo.—M. A. Brown Paper Box Co. v. 
King-Brinsmade Mercantile Co., 190 
Mo. A. 584, 176 SW 251; Whedon v. 
Ames, 28 Mo. A. 243. 

N. H.—Crawford v. Forristall, 57 N. 
Hi 102: 

N. Y.—Sanders v. Pottlitzer Bros. 


Fruit Co., 144 N. Y. 209, 39 NE 75, 43. 


AmSR 757, 29 LRA 431; Schenectady 
Stove Co. v. Holbrook, 101 N. Y. 45, 
4 NE 4; Richard v. Wellington, 66 N. 
Y. 308; Wood v. Ellsworth, 45 Misc 
584, 91 NYS 24; Fiedler v. Tucker, 
13 HowPr 9. 

Pa.—Allen v. Kirwan, 159 Pa. 612, 
28 A 495; Keller v. Keller, 5 Pa. Dist. 
&/€0..652. 

Tex.—San Antonio Gas, etc., Co. v. 
Marx, (Civ. A.) 87 SW 1166. 


Vt.—Fenno v. Weston, 31 Vt. 345. 


Wis.—West Shore Lumber Co. v. 
Northrop, 94 Wis. 558, 69 NW 338. 


Wyo.—Sheridan First Nat. Bank v. 
C. D. Woodworth Co., 7 Wyo. 11, 49 
P 406. 

Can.—Oppenheimer v. Brackman, 
ete., WMilliniatCo,4382 7 Can. S. 7G.) 699); 
Cole v. Sumner, 39 Can. S. C. 379 [rev 
33 Neos L794. 


Newfoundl.—McLoughlan v. Kough, 
5 Newfoundl. 205. 


“So long as an important term of 
a proposal remains unaccepted or un- 
agreed to by both parties, their minds 
have never met—there is lacking that 
element of mutual assent so essential 
to every agreement. In the absence 
of this element, the negotiations be- 
tween the parties amount to nothing 
more than mere offers, which maybe 
finally rejected by either without im- 
posing any liability whatever.” Rid- 
er v. Wood, 138 Ala. 235, 236, 85 S 46 
[quot L. F. Seyfert’s Sons v. Dona- 
hoo, 18 Ala. A. 103, 105, 89 S 855 
To same effect. Schenectady Stove 
Co. v. Holbrook, 101 N. Y. 45, 4 NE 4 
5. 


[a] Illustrations.—(1) An inquiry 
by one party as to how much the oth- 
er’s firm was paying for a certain ar- 
ticle, and an answer that they woul: 
take all he could make and deliver at 
a certain price, does not constitute a 
contract. Ahearn v. Ayers, 38 Mich. 
692. (2) Negotiations for a sale nev- 
er become a completed contract where 
the buyer never accepts the seller’s 
terms requiring a letter of credit, and 
rejects the final offer. Mutual Rice 
Co. v. Star Bottling Works, 163 La. 
159, 111 S 661. 

Contract incomplete by failure to 
agree on price see supra § 32 


95. Feigel v. Doll, 186 NYS 529. 
96. Pennsylvania Lubricating Co. 


spects mutually understood and agreed upon, the 
contract becomes effective and binding,®? although 
some of the minor terms and details are left to future 
determination or specification,®* and although the 
contract has not been put into formal shape.®® 
[§ 45] 2. Offer or Order—a. In General. 
the case of other contracts,! there must be an offer 
as such, that is, a proposal to enter into a contract 
of sale or purchase,’ and the general rules? govern 
and control in respect to the form and sufficiency of 
The offer must be definite and certain as 


As in 


+ 


v. Wilhelm, 255 Pa. 390, 100 A 93. 


97. Thompson v. Hubbard, 131 U. 
S. 123, 9 SCt 710, 33 L. Ed. 76; Jaenke 
Vie Daylor; 160 Tia.a 09, 2106S ee 
Madison Paint Co. v. East Feliciana 
Parish -Police; Jury, “87 an Al +305 
John Single Paper Co. v. Hammermill 
Paper Co., 96 App. Div. 535, 89 NYS 
116; Reynolds v. Hunter Robinson 
Wenz Milling Co., 64 Pa. Super. 325. 
And see cases Supra note 71. 

[a] Thus an order, acceptance, 
and shipment of goods sold according’ 
to a salesman’s price list at the cus- 
tomary prices and their market value 
constitute a sale contract. Madison 
Paint Co. v. East Feliciana Parish 
Police Jury, 8 La. A. 305. 


98. George Delker Co. vy. Hess 
Spring, etc., Co., 1388 Fed. 647, 71 CCA 
97; John Single Paper Co. v. Ham- 
mermill Paper Co., 96 App. Div. 535, 
89 NYS 116; Bernard Gloekler Co. v. 
Carr, 72, W. Va. 720, 79 SHE 7382. 


[a] Thus an acceptance of an of- 
fer to buy store fixtures constitutes 
a binding contract although it pro- 
vides that complete plans, specifica- 
tions, and details are to be submitted 
and approved by the buyer. Bernard 
Gloekler Co. v. Carr, 72 W. Va.-720, 79 
SE 732. 

[b] Terms substantially agreed 
on.—Where an order for goods was 
given, and was accepted, which speci- 
fied the amount and quality of goods, 
the price and terms of payment, with 
other details, the contract was not in- 
complete because the buyer was, in 
the future, to furnish details as to 
sizes and styles. George Delker Co. 
v. Hess Spring, ete., Co., 138 Fed. 647, 
VAN CQANOT 

99. Barry v. Edinburgh Cork Im- 
pontine, Co, sl VO ES needa aon 

[a] Thus, where, following a ver- 
bal contract, one of the parties for- 
wards to the other an order for cer- 
tain goods, the letter containing the 
order amounts to a confirmation of 
the verbal contract, which is binding 
on the party who receives it. Barry 
v. Edinburgh Cork Importing Co., 
ELMO SIe Se Ge tak: 

Form and contents of contract of 
sale generally see infra §§ 142-150. 

1. See Contracts §§ 53-67, 96, 98. 

2. Emerson v. Stevens Grocer Co., 
95 Ark. 421, 130 SW 541; Cherokee 
Tanning Extract Co. v. Western Un- 
ion Tele Cone l43seNCusT 6s 50 sen ly 
118 AmSR 806; Jahn v. McClaine, 97 
Wash. 95, 165 P 1060. And see cases 
infra notes 4—9. 

3. See Contracts §§ 53~64. 


4 See cases'‘infra this note; 
notes 5-9. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


some 


§ 45] 


to its terms and conditions,® such as to the price to 
be paid,® or the specific quantity of goods to be fur- 
It has also been held that the offer or order 
must be unconditional,* and when made by letter, 
must leave nothing further to be done by the propos- 
er when the acceptance is mailed.® 
to sell or ship goods as or when ordered or needed by 
constitutes an offer to sell,t®° of a con- 
tinuing nature,!! particularly where it is expressly 
made subject to the buyer’s approval.” 


nished.* 


the buyer, 


[a] Tllustrations of offers.—(1) 
An agreement to sell one automobile 
as a sample and additional cars as 
the buyer is able to sell them with- 
in a definite time at a fixed price. 
Bendix v. Staver Carriage Co., 174 Ill. 
A. 589. (2) “We have about 50 to 
60 tons of choice hay which we could 
ship you by schooner 5 at 
about $15.50 per ton, delivered along 
side wharf. If it interests you please 
let us know.’”’ MeGrath y. Black, 43 
N. S. 554. 


{b] Memorandum as offer.—(1) A 
memorandum of sale, containing the 
words, “This is a contract, and will 
be considered mutually binding, un- 
legs we are advised of its nonaccept- 
ance by wire’ and, “If any error in 
above, please advise us by wire,” im- 
mediately preceding the seller’s sig- 
nature, constitutes an offer to Sell. 
Cavanaugh v. D. W. Ranlet Co., 229 
Mass. 366, 118 NE 650. (2) A writ- 
ten statement by a seller that he had 
sold a certain amount of goods to 
another, and which is signed by the 
seller alone and appears to be with- 
out a consideration, constitutes mere- 
ly an offer to sell. Timmons v. Bost- 
wick, 141. Ga. 7138, .82 SE 29..2.(3) 
A memorandum of items and prices 
given by an agent under an agree- 
ment that it ‘is given to the buyer 
upon condition that the principal, 


seller, will agree to the terms of- 
fered. Gunzburger v. Rosenthal, 226 
Pa. 300, 75 A 418, 26 LRANS 840, 


18 AnnCas 572. 

5. Del.—Weishut v. Layton, 28 Del. 
304, 93 A 1057. 

Ga.—Chunn y. Evans, 15 Ga. A. 57, 
82 SE 631. 

Ida.—O. A. Olin Co. v. Lambach, 
35 Ida. 767, 209 P 277, 44 ALR 354. 


N. Y.—Tronolone v. Winchell, 200 
App. Div. 181, 192 NYS 790. 


N. C.—Cherokee Tanning Extract 
Co. v. Western Union Tel. Co., 143 
IN, Ch 376, 55 SE)-777, 118 AmSR 806. 


Pa.—Allen v. Kirwan, 159 Pa. 612, 
28 A 495. 

See generally Contracts §§ 59, 60. 

[a] Offer held sufficiently certain. 
—(1) As to cars desired in order for 
automobiles. Bendix v. Staver Car- 
riage Co., 194 Ill. A. 310. (2) As to 
purchase of logs. Adams v. Pickrel 
Walnut Co., (Mo. A.) 232 SW 271. 

[b] Offer held too indefinite.— 
Letters from a broker in food prod- 
ucts and also a dealer on his own 
account, referring to the increase in 
price of canned apples being charged 
by packers and manufacturers, and 
stating that “I still think that ap- 
ples at $4.50 would prove to be an 
‘excellent purchase for you, and I 
would be very glad if you would wire 
me to go ahead and buy on this basis, 
if possible,’ and the buyer’s telegram 
in reply, authorizing him to ‘book 
ear No. 10 apples,’ do not create a 
contract, as the broker had not made 
an absolute or definite proposition. 
Tronolone v. Winchell, 200 App. Div. 
181; 192 NYS 790. 


Certainty as to contract of sale see 
infra §§ 147-149. 

6. Chunn v. Evans, 15 Ga. A. 57, 
82 SE 6381. 


[55 C. J.—6] 


‘fer 


SALES 


An agreement 


So, also, 


Agreement as to price see supra 
$§ «32, 133. 

7. McCaw Mfg. Co. v. Felder, 115 
Ga. 408, 41 SE 664; J. R. Watkins 
Co. v. Harrison, 381 Ga. A. 270, 120 
SE 432; Cherokee Tanning Extract 
Co. v. Western Union Tel. Co., 143 
N..C. 376, 55 SE 777, 118 AmSR 806; 
Allen v. Kirwan, 159 Pa. 612, 28 A 
495, 


Certainty of contract as to quantity 
generally see infra § 149 


8. Jahn vy. McClaine, 97 Wash. 95, 
L6on EL OCOy 


[a] Rule applied.—Acceptance of 
an order for specified goods which al- 
so provided for an option to buy ad- 
ditional goods, constituted a definite 
contract of sale as to specified goods 
only, since the option for more did 
not constitute an unconditional order. 
ae v. McClaine, 97 Wash. 95, 165 P 


9. Stein-Gray, Drugs .Con, Ve)» Ete 
Michelson Co., 116 NYS 789. 


10. Las Palmas Winery, ete. v. 
Garrett, 167--Cal. 897,139 2 1077; 
Trigg Candy Co. v. Emmett Shaw Co., 
9 Ga. A. 358, 71 SE 679; American 
Steel, etc., Co. v. Copeland, 159 N. C. 
556, 75 SE 1002. 


[a] Illustrations.—(1) A writing 
reciting the sale of a quantity of 
candy to be shipped as ordered by 
the buyer before a certain date, 
Signed by the seller, constituted an 
offer or proposal to sell within the 
specified period. Trigg Candy Co. v. 
Emmett Shaw Co., 9 Ga. A. 358, 71 
SE 679. (2) An agreement to sell 
a retailer such wines as he might 
order at certain prices, provided they 
are in stock, when the order is re- 
ceived, was merely an offer to Sell. 
Las Palmas Winery, etc. v. Garrett, 
Not Cals 3 9R 5.030) Pe LOTT. 

11. American Steel, ,ete., Co. v. 
Copeland, 159 N. C. 556, 75 SE 1002. 


12. Williams v. Johnson-Brown 
Co., 28 Ga. A. 187, 110.SE 497. 


[a] Seller’s offer.—An instrument 
signed by a Seller and the buyer’s 
agent with the understanding that it 
was not to be binding until ratified 
by the agent’s principal amounted 
only to.an offer by the seller. Wil- 
liams v. Johnson-Brown Co., 28 Ga. 
A. 187, 110 SE 497. 


13. Reynolds v. Omaha General 
oe Works, 105 Nebr. 361, 180 NW 
[a] For example, a letter to a firm 


of contractors proposing, for a stated 
sum, to furnish all the material of 
a certain kind required in the erec- 
tion of a certain building, according 
to its plans and _ specifications, in 
case the firm should be the success- 
ful bidders therefor, is such an of- 
as will, when accepted after the 
contract for the building has been 
awarded to the firm, constitute a valid 
and enforceable agreement. Reyn- 
olds v. Omaha General Iron Works, 
105 Nebr. 361, 180 NW 584, 585 (“It 
was in the nature of a bid for the 
entire amount of material of the kind 
indicated required for a_ particular 
job, rather than a general quotation 
of prices of different kinds of ma- 
terial handled by the appellant, such 


[555Cz. Fe]. 281 


an offer to sell is made by a proposal to-furnish the 
material required in the erection of a certain build- 
ing, in accordance with certain plans and specifica- 
tions and for a stated price,’* or by the shipment of 
coods under an invoice, without any agreement there- 
for,1* or by the shipment of goods after the with- 
drawal of an order therefor.+° 

Order or offer to buy. An order!® for goods or 
chattels, until acceptance,'? is merely an offer or 
proposal to buy,t® particularly where the order is 


as the ordinary trade circular. 
. The quantities and kinds of 
material fixed by the plans and spec- 
ifications were equally well known to 
both parties; nothing was left for 
future negotiation. we By the 
terms of the letter the ‘appellant, in 
effect, invited the appellees to accept 
its offer and: to enter into a con- 
tract on the basis of the letter if 
their bid should be successful, and 
it was tacitly understood that accept- 
ance or rejection of the appellant’s 
proposal should await the result of 
the competition for the” building). 

14. Cohen v. Arenson, 29 Ga. A. 
723, 116 SE 658. 


15. Farmers’ Handy Wagon Co. v. 
Newcomb, 192 Mich. 634, 159 NW 152. 


[a] Thus the shipment of a silo, 
after the buyer had seasonably given 
notice of the exercise of the right ’ 
reserved to him to cancel the order 
therefor, was an offer to sell it ac- 
cording to the terms of the order. 
Farmers’ Handy Wagon Co. v. New- 
comb, 192 Mich. 634, 159 NW 152. 


16. Defined generally see 46 C. J. 
DP ekrole ; 

17. See infra §§ 55-67. 

18. Ala—Naylor Lumber Co. v. 


American Tie, etc., Co., 197 Ala. 403, 
73 alee 

Alaska.—The Emporium v. Boyle, 7 
Alaska 80. 


Ark.—Rock v. Deason, 146 Ark, 124, 
225 “SW 3173; } Cedar Rapids Nat. 
Bank v. McCord, 98 Ark. 81, 135 SW 


365; Merchant’s Exch. Co. v. Sanders, 
peer 16, 84 SW 786, 4 AnnCas 
oO. 


Cal.—Harvey v. Duffey, 99 Cal. 401, 
33 P 897. 

D. C.—Curtis v. American Case, 
etc., Co.,-38 App. 115. 

Kan.—Outcalt Adv. Co. v. Kraus, 
104 Kan. 44, 177 P 5382. 


Ky.—American Seeding Mach. Co. 
v. Commonwealth, 152 Ry. 5S Oe DS: 
SW 972 [rev on other grounds 236 
U.S. 66085 SCt45659 Tie eds 778i. 


Minn.—Reid v. Northwestern Impl. 
etc., Co., 79 Minn. 369, 82 NW 672. 


Was Ly T. Moran, Ine. v. Joplin 
State Bank, (A.) 18 Sw (2d) 554. 

N. Y.—Davidge v. Velie, 95 Misc. 
511, 160 NYS 820. 

N.' D.—J. L. Owens Co. vy. Bemis, 
See D. 159, 133 NW 59, 37 LRANS 

Oh.—Durant-Dort Carriage Co. v. 
Karth, 4s Ohi Cire Ct) INisiSe sodas 
Oh Girne CEys4 ss \ 
paige v. Pierson, 4 Pa. Dist. 


S. C.—Bowser v. Crescent Filling 
Station, 2133'S... Cop281. 180) Shwe 10. 
Oxweld Acetylene Co. v. Davis, 115 
S. C. 426, 106 SE 157. 

S. D.—A. A. Cooper Wagon, 
Co. v. Stedronsky Bros. Co., 
D. 381, 123 NW 846. 


Tex.—Womack v. 
Mach. Sales Co., 
680. 

Sask.—Heintzman v. Rundle, 5 
Sask. L. 121, 4 DomLR 688, 20 West 
LR 202. 


etc., 
Ss. 


Dalton Adding 
(Civ. A.) 285 SW 
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given to an agent of the seller and is made subject 
to the seller’s approval or acceptance.!® It is merely 
an offer to contract and not a contract to sell or pur- 
chase.?° A letter agreeing to accept on certain terms 
goods ordered which had been declined, constitutes 
So, also, a proposal from a seller 
which provides that it will become a contract of sale 
when accepted by the buyer and approved by the 
seller has been held to constitute an offer from the 
buyer to the seller.*? An order may be written upon 
more than one piece of paper,?* but where orders 
are so written, each indicating a separate proposi- 
tion, they are separate and distinct orders.?# 


an offer to buy.?+ 


Order as contingent contract. An order for goods 
which contains the notation ‘confirmation later,” is 
not a complete contract, but constitutes merely a 


SALES 


so ordered.?° 


contingent contract,?> which may be withdrawn or 


[a] “An order is in its principal 
elements the same whether it is for 
the payment of money or for the de- 
livery of goods.” Bishop Statutory 
Crimes § 327 [quot U. S. v. Green, 
136 Fed. 618, 649 (aff 199 U. S. 601 
mem, 26 SCt 748 mem, 50 L. ed. 328 
mem) ]. 


[b] Written order given to a 
salesman for certain goods to be ship- 
ped to the buyer’s place of business, 
the buyer paying $25 when the or- 
der is given, arid executing notes for 
the balance, is but a proposal to pur- 
chase. Toledo Computing Scales Co. 
v. Stephens, 96 Ark. 606, 182 SW 926. 

[ce] “Sale” distinguished.—A sale 
of personal property is a transmuta- 
tion of property from one man to 


another in consideration of some 
price or recompense in value (see 
supra § 1); an ‘order’ is only an 


executory agreement which cannot 
even be deemed a “sale.” Hall v. 
French-American Wine Co., 149 App. 
Div. 609, 184 NYS 158. 

19. Ark.—J. C. Lysle Milling Co. 
v. Rumph, 203 SW 850. 

Ky.—Nolin Milling Co. v. White 
Grocery Co., 168 Ky. 417, 182.SW 191. 

Mich.—Night Commander Lighting 
Co: v. Brown, 213 Mich. 214, 181 NW 
979. 

Mo.—Outcault Adv. Co. v. Wilson, 
186 Mo. A. 492, 172 SW 394. 

S. D—Thomas Mfg. Co. v. Lyons, 
29 S. D. 600, 187 NW 340, 31. S. D. 
500, 141 NW 3:91; A. A. Cooper 
Wagon, etc., Co. v. Stedronsky Bros. 
Co., 24 S. D. 381, 123 NW 846. 

Tex.—Four States Grocer Co. v. 
Wickendon, (Civ. A.) 217 SW 1103. 

Acceptance by principal see infra 
§ 56. 

20. Alaska.—The 
Boyle, 7 Alaska 80. 

Ark.—Toledo Computing Scales Co. 
v. Stephens, 96 Ark. 606, 132 SW 926. 


Emporium  v. 


D. C.—Metzler v. Harry Kaufman 
Co., 32 App. 434. 

Ga.—Robson v. Weil, 142 Ga. 429, 
83 SE 207. 


Kan.—Outcault Adv. Co. v. Kraus, 
104 Kan. 44, 177 P 532. 

Mo.—B. T. Moran, Ine. v. Joplin 
State Bank, (A.) 18 SW (2d) 554. 

N. D.—J. L. Owens Co. v. Bemis, 
See D. 159, 183 NW 59, 37 LRANS 
232. 

S. C.—Oxweld Acetylene Co, v. Da- 
vis, 115 S. C. 426, 106 SE 157. 

S. D.—A. A. Cooper Wagon, etc., Co. 
v. Stedronsky Bros. Co., 24 S. D. 381, 
123 NW 846. 

Tex.—Four ‘States Grocer Co. y. 
Wickendon, (Civ. A.) 217 SW 1103. 


[a] Illustration.—An instrument 


which directs a company to ship to 
the signer enumerated goods for a 
specified price is an order, and not an 
enforceable contract unless accept- 
ed. Outcault Adv. Co. v. Wilson, 186 
Mo. A. 492, 172 SW 394. 


[b] Conditional order.—A written 
order containing words ‘“‘pending wire 
if O. K.,” is merely a conditional or- 
der and not binding accepted con- 
tract. B. T. Moran, Ine. v. Joplin 
State Bank, (Mo. A.) 18 SW (2d) 554. 

[ec] “Contract” distinguished.—(1) 
An “order” is merely an offer or re- 
quest that goods be sent to a would- 
be purchaser, while a “contract” re- 
sults when an offer to sell or buy by 
one party is accepted by the other. 
American Seeding Mach. Co. v. Com., 
152 Ky. 589, 153 SW 972 [rev on oth- 
er grounds 236 U. S. 660, 35 SCt 456, 
59 L.-ed. 773]:-_(2) “An order is.rev- 
ocable, and only becomes an obli- 
gation, enforceable at law, as the 
goods from time to time are ‘deliv- 
ered, while a contract is an agree- 
ment that creates an obligation bind- 
ing upon the parties which the law 
will enforce.” Ames v. Pierson, 4 
Pa. eDista 3925393. 


21. Radford v. Practical Premium 
Co., 125 Ark. 199, 188 SW 562. 


22. International Filter Co. v. Con- 
roe Gin, etc., Co., (Tex. Civ. A.) 269 
SW 210, 214 [rev on other grounds 
(Commn. A.) 277 SW 631] (where 
the court said: ‘‘Whatever its form” 
the buyer “was submitting a prop- 


osition on which it was willing to, 


contract : The proposal did 
not constitute a contract, and it was 
understood by all parties that it was 
not to constitute a contract until ac- 
cepted by’ the seller). 

23. Krohn-Fechheimer Co. iW 
Palmer, 282 Mo. 82, 221 SW 358, 10 
ALR 673 [answering cert questions 
(A.) 199 SW 7638]. 


Contract of sale in several writings 
in general see ‘infra § 144. 


24. Krohn-Fechheimer Co. Vi 
Palmer, 282 Mo. 82, 221 SW 358, 10 
ALR 673 [answering cert questions 
(A.) 199 SW 763]. 

{a] TIllustration.—Where a buyer 
filled out two lists designated as ‘‘or- 
der No. 23” and ‘order No. 24,’ only 
one of which was marked ‘Rush,” 
and where there was a marked dif- 
ference in the price of the separate 
lots, they were separate and distinct 
orders, each constituting the initial 
step in a separate contract to pur- 
chase. Krohn-Fechheimer Cos v. 
Palmer, 282 Mo. 82, 221 SW 353 [an- 
cea cert questions (A.) 199 SW 

ule 

25. C. H. Lowenthal Co. v. McCor- 
ech Bros. Co., 144 Wash. 229, 257 P 
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the sale rescinded even after the goods are deliy- 
ered;7° but it may become an effective contract of 
sale by acts of acceptance and confirmation by the 
parties,?” and the shipment of the goods by the 
seller, constitutes acceptance by him,?® and accept- 
ance of the goods or any part. thereof by the buyer, 
constitutes confirmation by him.?°® 

Order after indefinite offer. 
sell is so indefinite as to be unenforceable, even after 
a general acceptance, if the buyer, after such ac- 
ceptance, actually orders goods, which order is’ ac- 
cepted, there is an effective contract as to the goods 


Although an offer to 


\ 


[§ 46] b. Invitation To Deal or Make Offer.*! A 
proposal which amounts merely to an invitation to 
enter into negotiations, looking to a sale,?? that is, 


~ 


“Contingent contract” defined see 
Contracts § 13 note 93[a]. 


26. C. H. Lowenthal Co. v. Mc- 
Cormack Bros. Co., 144 Wash. 229, 
257 P 632. 


_ Withdrawal of offer generally see 
infra §§ 47-53. 


27. C. H. Lowenthal Co. v. 
Cormack Bros. Co., 144 Wash. 
25% P 632. 


Acceptance generally see infra §§ 


Oey, 

238. C. H. Lowenthal Co. v. McCor- 
mack Bros. Co., 144 Wash. 229, 257 P 

Acceptance by shipment generally 
see infra § 59. 


29. C. H. Lowenthal Co. v. McCor- 
he Bros. Co., 144 Wash. 229, 257 


[a] Thus, where a buyer of goods, 
under a contingent contract of sale 
containing a notation ‘confirmation 
later,’ receives the goods and holds 
them for two months, being bound 
by knowledge and notice of its agent 
of a tentative order which had been 
forwarded, he has not diligently re- 
scinded or attempted to rescind the 
sale, so that such holding is an ac- 
ceptance confirming the _ contract. 
C. H. Lowenthal Co. v. McCormack 
Bros. Co., 144 Wash. 229, 257 P 632. 


30. McCaw Mfg. Co. v. Felder, 115 
Ga. 408, 41 SE 664; J. R. Watkins 
Co. v. Harrison, 31 Ga. A. 270, 120 
SE 432. 


Mc- 
229, 


ae Generally see Contracts §§ 96- 
32. Chunn v. Evans, 15 Ga. A. 57, 
82 NE 6381; Cox v. Denton, 104 Kan. 


516, 180 P 261, 262 [cit Cyc]; De Vito 
v. Boehme, etc., Co., 239 Mass. 290, 
132 NE 385; Ward v. Johnson, 209 
Mass. 89, 95 NE 290; Browne Grain 


Co. v. Walker, (Tex. Civ. A.) 206 SW 


859. And see cases infra notes 33, 34. 


[a] Illustrations.—(1) <A 
munication stating the terms 
which goods may be ordered is mere- 
ly an invitation to enter into nego- 
tiations. Browne Grain Co. v. Walk- 
er, (Tex. Civ. A.) 206 SW 859. (2) 
Where one writes to a commission 
house that he has some crates of 
peaches for sale which he expects to 
net him a certain price per crate, 
and “would be glad to negotiate fur- 
ther with you,’ and the commission 
house telegraphs, agreeing to “accept 
your offer,” it constitutes no contract 
binding the writer to sell at the price 
mentioned. Chunn y. Evans, 15 Ga. 
A, 57,82 SE 631. (3) A buyer’s 
letter, in response to a seller’s offer 
of paper stock at thirty-one dollars 
a ton, in which the buyer stated that 


it would not pay over twenty-eight 


dollars a ton, is not an offer to pur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
i 
- 
; 
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to make an offer to buy or sell, as the case may be,** 
as where the proposal consists of a mere quotation 
of prices or terms at which certain goods or chattels 
are held,** or at which a prospective buyer might 
purchase,*® is not such an offer as can be turned into 
a binding contract of sale by acceptance. It is mere- 
ly an invitation to make an offer which may be ei- 
ther accepted or rejected,*® and, even when confined 
to a definite class of persons, imposes no obligation 


on the proposer to accept any offer 


chase at that price, but merely an in- 
vitation to further negotiations, and 
the seller’s attempted acceptance did 
not create a contract. De Vito v. 
Boehme etc., Co., 239 Mass. 290, 132 
NE 35, 37 (“It represented a step ina 
negotiation rather than a proposal. 
Its negative statement was not the 
equivalent of an affirmative proposi- 
tion’’). 

{b] Inquiry looking to bargain.— 
A letter inquiring whether the ad- 
dressee wished to buy cattle, describ- 
ing, locating, and pricing them, and 
concluding, ‘““Phone me at Wichita,” 
was not an offer to sell subject to 
acceptance, but merely an inquiry 
that might lead to preliminary ne- 
gotiations and eventual bargain. Cox 
v. Denton, 104 Kan. 516, 180 P 261, 
262. [cit. Cyc]. 

33. Ind—Moody Vv. Standard 
Wheel Co., 20 Ind. A. 422, 50 NE 890. 

Iowa.—Patton v. Arney, 95 Iowa 
664, 64 NW 635. 

Md.—Johnson v. 
746, 53 A 570. 

Mass.—Ashcroft v. Butterworth, 
136 Mass. 511; Lincoln v. Brie Pre- 
serving Co., 132 Mass. 129. 

N. Y.—Wells v. Alexandre, 
N. Y. Super. 542, 4 NYS 874. 

N. C.—Cherokee Tanning Extract 
Co. v. Western Union Tel. Co., 143 
N. C. 376, 55 SE 777, 118 AmSR 806. 
Pa.—Slaymaker v. Irwin, 4 Whart. 
369. 

Tex.—Western Union Tel. Co. 
Satterwhite, (Civ. A.) 300 SW 218. 

Wis.—Moulton v. Kershaw, 59 Wis. 
316, 18 NW 172, 48 AmR 516. 

Ont.—Canadian Dyers Assoc., Ltd. 
vy. Burton, 47 Ont. L. 259; Greenberg 
vy. Lake Simcoe Ice Co., 39 Ont. L. 32, 
11 OntWN 439; Baston v. Toronto 
Fruit Vinegar Co., 4 Ont. L. 20. 

Invitation to bid as not offer gen- 
erally see Contracts § 98. 

Proposal to deal as not offer gen- 
erally see Contracts § 96. 

34. Iowa.—Johnson Oil Refining 
Co. v. Federal Oil, etc., Co., 189 Iowa 
1, 177 NW 552. 

Me.—State v. Peters, 91 Me. 31, 39 
A, 342. 

Mass.—Smith v. 
566. 

Minn.—Beaupré v. Pacific, etc., Tel. 
Co., 21 Minn. 155. 

Nebr.—Nebraska Seed Co. v. Harsh, 
98 Nebr. 89, 152 NW 310, LRA1915F 
824. 

N..Y.—Stein-Gray Drug Co. v. H. 
Michelson Co., 116 NYS 789. 

Or.—Courteen Seed Co. v. Abra- 
ham, 129 Or. 427, 275 P 684. 

Eng.—Boyers v. Duke, [1905] 2 Ir. 
617; Harvey v. Facey, [1893] A. C. 
552. 

Ont.—Johnston v. Rogers, 30 Ont. 
150. 

{a] Illustrations.—(1) A_ letter 
answering another letter, and mere- 
ly answering queries in regard to 
the price of goods, was not an offer 
to sell. State v. Peters, 91 Me. 31, 
39 A 342, (2) Where a request for 
the lowest quotation on certain goods 
was answered by a letter which mere- 


Corbett, 95 Md. 


Vv. 


Gowdy, 8 Allen 
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which thereafter | offer for sale on 
ly inclosed samples and quoted pric- 
es and stated when delivery could 
be made, such letter was not an of- 
fer to sell, but merely a quotation of 
terms on which the buyer might of- 
fer an order. Boyers v. Duke, [1905] 
2 Ir. 617. (3) Where one party in- 
quires the price of certain steers, and 
the other party wrote that he could 
“not give a close price on account of 
not seeing them for a while, that they 
ought to be worth $4.25” per hun- 
dredweight, “go see them,” there was 
no offer to accept. Patton v. Arney, 
95 Iowa 664, 64 NW 635. 

[b] “Asking” a:‘certain price for 
designated goods, as used in a tele- 
gram or letter, “I am asking,’ has 
a different meaning than “offer” and 
did not eonstitute an express offer 
to sell such goods. Courteen Seed 
Co. v. Abraham, 129 Or. 427, 275 P 
684. a 

Advertisements, circulars, and price 
lists see infra text and notes 39-46. 


35. De Vito v. Boehme, etce., Co., 
239 Mass. 290, 132 NE 35. 

[a] ‘Not over specified price.—A 
buyer’s statement that he would not 
pay over a specified price was not 
an offer to purchase at that price. 
De Vito v. Boehme, etc., Co., 239 Mass. 
290, 132 NE 35. 

36. Ward v. Johnson, 209 Mass. 89, 
95 NE 290; Stein-Gray Drug Co. v. 
H. Michelsen Co., 116 NYS 789. 


37. Montgomery Ward vy. Johnson, 
209 Mass. 89, 95 NE 290; Spencer v. 
Harding, 4b. R75 C.-P.-561- 


38. U. §.—Hall v. Kimbark, 11 F. 
Cas. No. 5,938. 

Ga.—Robinson vy. Leatherbee ‘Tie, 
ete., Co., 120 Ga. 901, 48 SE 380. 

Ill.— Schmidt v. Marine Milk Con- 
densing Co., 197 Ill. A. 279. 

Ky.—Fairmoynt Glass Works v. 
Crunden-Martin Woodenware Co., 106 
Ky. 659, 51 SW 196, 21 KyL 264. 


Mich.—South Branch Cheese Co. v. 
American Butter, etc., Co., 191 Mich. 
507, 158 NW 158. 


Tenn.—College Mill Co. v. Fidler, 
(Ch. A.) 58 SW 382. 


Tex.—Western Union Tel. Co. 
Satterwhite, (Civ. A.) 300 SW 218. 


Eng.—Philp v. Knoblauch, [1907] 
S. C, 994. 

Ont.—Canadian Dyers Assoc., Ltd. 
v. Burton, 47 Ont. L. 259, 260 [quot 
Cyc]. 

[a] Proposals and quotations held 
offers.—(1) A letter quoting terms 
and continuing: ‘I shall be glad 
to hear if you are buyers, and await 
your esteemed reply” is an offer to 
sell and not merely a quotation of 


Vv. 


terms. Philp v. Knoblauch, [1907] 8. 
Cc. 994. (2) A letter, in response to 
an inquiry for prices, “We have 


a F which we offer for sale,” 
stating price, “If you are in the mar- 
ket for . . We wish to hear 
from you,” is a valid offer and not 
a mere invitation to make an offer. 
South Branch Cheese Co. v. Ameri- 
can Butter, etc., Co., 191 Mich. 507, 
158 NW 158. (3) An advertisement 
in a publication, guaranteeing to pay 
a specified price for certain goods, 
to be delivered during a specified pe- 


might be received.** 
one of intention; and whether a proposal is to be 
construed as an invitation to deal or as an offer which 
can be turned into a binding agreement by accept- 
ance depends on the language used and the circum- 
stances of the particular case.?* 

Advertisement, circular, or price list, announcing 
goods for sale at certain prices and on certain terms, 
is ordinarily construed merely as an invitation for an 
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But the question is generally 


the terms stated,?® which offer when 


riod of time, constitutes an offer to 
buy, and not a mere invitation to 
deal. Schmidt v. Marine Milk Con- 
densing. Co.,.- 197, Ill: AL, -27 922) 
Where a buyer wrote to a seller: 
“Please advise us the lowest price 
you can make us on our order for 
ten car loads of Mason green jars. 
x fs . State terms and cash dis- 
count,’ and the seller replied: ““We 
quote you Mason fruit jars, complete 
(stating prices) sn) el EOTA Toames 
diate acceptance, and shipment not 
later than May 15, 1895; sixty days’ 
acceptance, or 2 off, cash in ten 
days,’ there was a present offer by 
the seller, the immediate acceptance 
of which closed the contract. Fair- 
mount Glass Works v. Crunden-Mar- 
tin Woodenware Co., 106 Ky. 659, 51 
SW 196, 21 KyL 264. 


[b] Solicitation of order.—A tele- 
graph message sent by the seller’s 
agent, reading: “Twenty-four Jemima 
meal now fifty-seven and half, looks 
good booking. Act quick,” is a quo- 
tation of prices and the solicitation 
of an order, without specifying the 
quantity or terms. Western Union 
Tel. Co. v. Satterwhite, (Tex. Civ. A.) 
300 SW 218, 


[ec] Catch order.—Where, in re- 
sponse to an inquiry from retail mer- 
chants, a mill company wrote that 
it could sell bran for seven dollars 
per ton and expressed a hope to re- 
ceive their order, and the merchants 
telegraphed to ship fifty tons at pric- 
es specified, and the firm negotiated 
a sale of twenty tons, at a profit, to 
the proprietor of another mill, before 
their order was given, without any 
collusion between such proprietor and 
his vendors in connection with their 
order, the order was not a “catch 
order,”’ Siven to place the company 
in position to be mulected in damages 
for breach of contract which would 
have made it void as to the com- 


pany. College Mill Co. vy. Fidler, 
(Tenn. Ch. A.) 58 SW 382. 
39. S.—Hall vy. Kimbark, 11 F. 


(OE, 
Cas. No. 5,938. 
Ala.—J. E. Pinkham L e 
v. Griffin, 212 Ala. aS 
[quot Cyc]. 
Ga.—Georgian Co. v. Bloo 2 i 
A. 468, 108 SE 813. 7 ee 


Mass.—Montgomery Ward v. John- 
son, 209 Mass. 89, 95 NE 290. 


Nebr.—Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Neb. 4, 182 
NW 586. 


N. Y.—Schenectady Stove Co. vy. 
Holbrook, 101 N. Y. 45, 4 NE 4; Zelt- 
ner v. Irwin, 25 App. Div. 228, 49 NYS 
337; Lovett v. Loeser, 124 Misc. 81, 
207 NYS 753. 


Eng.—Spencer v. Harding, L. R. 5 
Cee tbo: 


Ont.—Greenberg v. Lake Simcoe 
Ice Co., 39 Ont. L. 32, 11 OntWN 439. 


[a] “The recipient of a trade cir- 
cular or price quotation usually must 
formulate and send an order, stating 
the quantities of different kinds of 
material desired, and that would be 
the basis of the contract if it should 
be accepted by the seller.’”” Reynolds 
v. Omaha General Iron Warks, 105 
Nebr. 361, 180 NW 584, 585. 


[b] “A general advertisement in 


Co. 
341, 102 S 689, 690 
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received may be accepted or rejected,*® and which 
therefore does not become a contract of sale until 
accepted by the seller,*t and until a contract has been 
so made the proposer may modify or revoke such 
prices or terms.*? But here too, the question is one 
of intention,t? and where it is evident from the 
circumstances that such was the intention of the 
parties, such advertisement, circular, or price list 
will be construed as an offer to buy or sell.4* Ifa 
memorandum of prices is issued by a seller merely 
as a basis for future negotiations, and is not signed 
by the buyer, the minds of the parties have not met, 
and the seller is not liable thereon;** but if it is 
issued as a basis for orders during a certain period, 
the seller may be held liable for refusing to fill or- 
ders thereunder.*® 


Display in a window of a card, which a dealer in 
a certain commodity has left with his customers to 
be so displayed when wanting such commodity, is 
merely an invitation to the dealer to call, the observ- 
ance of which may lead to a sale of a quantity and 
at a price to be agreed on,*’ and does not constitute 
an order on the dealer for such commodity,*® unless 


a newspaper for the sale of an in- 
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when the order is received. 


[§§ 46-48 


there was some prior arrangement or agreement with 
the customer, by which the “display of the card would 
evidence a definite order.*® 


[§ 47] c. Withdrawal or Countermand of Offer®° 
—(1) After Acceptance. Acceptance of an order to 
buy or sell ordinarily completes a binding contract of 
sale,*? and thereafter the offer cannot be withdrawn 
or countermanded;°? except that, where the offer is 
of a continuing separable nature, it may be with- 
drawn as to a part that has not been accepted;°* 
and except where the right to withdraw has been 
expressly reserved, for a limited time, in which ease, 
notwithstanding acceptance, withdrawal may be 
made within the time specified.°* Where a partial 
payment. in cash has been made by a buyer, so long 
as the seller retains such payment he cannot claim 
that the offer to sell has been withdrawn.*® 


[§ 48] (2) Before Acceptance. An offer to buy 
or sell which is not supported by an independent 
consideration, and is of a continuing nature, is bind- 
ing on the offerer only so long as he sees fit to keep 
it open,°®® and therefore it is a well settled general 
rule that such an offer may be withdrawn or coun- 


Hall v.| purchase at a certain price, seventy- 


definite quaritity of goods is a mere 
invitation to enter into a _ bargain, 
rather than an offer.” Georgian Co. 
v. Bloom, 27 Ga. A. 468, 108 SE 813 
[quot Lovett v. Loeser, 124 Misc. 81, 
OMEENEY OS: oOo LOOT. 


[c] Advertisement of radio.—(1) 
A department store’s advertisement 
in a newspaper of “widely known 
standard makes of radio receivers at 
25 per cent. or 50 per cent. reduction,” 
and, after naming certain makes, con- 
tinuing, “Your choice complete... 
ready to operate, $22.50 to $225.00,” 
without mentioning any — specific 
model, is not an offer to sell at re- 
duced prices any model of the makes 
named, the words “your choice’ be- 
ing limited fo the choice of sets of- 
fered. Lovett v. Loeser, 124 Misc. 
SIR 20" IN VIS (2532-1 4@2)" In the absence 
of a specific statement in such an ad- 
vertisement that the reduction is 
based on the manufacturer’s list price, 
it must be assumed to be calculated 
on the advertiser’s own list prices. 
Lovett v. Loeser, supra, 


40. Montgomery Ward v. Johnson, 
209 Mass. 89, 95 NE 290. 


41. Montgomery Ward v. Johnson, 


supra; Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 
182 NW 586. 


Acceptance of offer or order gen- 
erally see infra §§ 55-67 


42. Posposia. Coal Co. v.. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 
182 NW 586. 


Withdrawal of offer generaliy see 
infra §§ 47-58. 

43. J. E. Pinkham Lumber 
Griffin, 212 Ala. 341, 102 S 689. 


Aa. Halli aw. Kimbark, 11 -. Cas. 
No. 5,938; Pere v. Dalgarn, 3 La. A. 
775; Lovett v. Loeser, 124 Misc. 81, 
207 NYS 753. 


[a] “The only general test is the 
inquiry whether the facts show that 
some performance was promised in 
positive terms in return for some- 
thing requested.’ Lovett vy. Loeser, 
124 Misc. 81, 207 NYS 753. 


{b] Sending circular naming 
“present price’ of article is an offer 
to sell at that price, and an order 
based thereon, sent on receipt of the 
circular by one of the parties to 
whom it was addressed, if reasonable 
in amount, is an acceptance of the 
offer, and the contract 


Con iV. 


is complete, 


Keim barks 11> RY" Gais INO 5.93.35 


[ec] Price list on request.—Where 
a merchant, on request, sends a cus- 
tomer a price list, and the customer 
then orders goods in accordance with 
such price list, there is formed be- 
tween them a contract for the price 
and upon conditions mentioned in the 


price list. Pere v. Dalgarn, 3 La. A. 
(15, : 

45. Stetson, etc., Lumber Co. v. 
eS aa Sash, etc., Co., 299 Fed. 
53. 

46. Stetson, ete., Lumber Co. v. 
Commercial Sash, ete., Co., supra. 

47. Dunshee v. Standard Oil Co., 
Ape Iowa 618, 132 NW 371, 36 LRANS 
63. 

48. Dunshee v. Standard Oil Co., 
supra. 

49. Dunshee v. Standard Oil Co., 
supra. 

50. Revocation of offer generally 


see Contracts §§ 101-109. 

Withdrawal of bid at auction sale 
see Auctions and Auctioneers § 29. 

51. See infra § 55. 

52. Cal.—Bennett v. Potter, (A.) 
L113. P88, 16 Cal. Ay d83ir1t 6 P yest. 

Conn.~—American Auto. Co. v. Per- 
kins, 83 ‘Conn. 520, 77 A 954. 

Ill. Bendix v. Staver Carriage Co., 
A TU Age DSO. 

La.—Loyd Mercantile Co. v. Long 
123 Lia. 777, 49 S 521. 

N. Y.—National Cash Register Co. 
v. McCann, 80 Misc. 165, 140 NYS 
916 [aff 160 App. Div. 912 mem, 145 


NYS 1135 mem]; Pennsylvania, etc., 
Oil Co. v. Klipstein, 175 NYS 540. 
N. C.—Jeannette Bros. Co. v. Ho- 
vey, 184 N. C. 140, 113 SE 665. 
Wash.—Baker v. Shaw, 68 Wash. 
OO eee Oli 
W. Va.—Bernard Gloekler Co. v. 


Carr, 72 W. Va. 720, 79 SE 732. 


Eng.—Humphries v. Carvalho, 16 
Hast 45, 104 Reprint 1006. 


Sask.—Heintzman v. Rundle, 5 


Sask, L. 121, 4 DomLR 688, 20 West 
LR 202. 
[a] Iilustration.—Where a _ pur- 


chaser of an automobile signs an in- 
strument providing that, in consid- 
eration of the seller having ordered 
an automobile from an automobile 
company, the purchaser agrees to 


five dollars to be paid down and the 
balance on delivery, and contempo- 
raneously receives a receipt for the 
seventy-five dollars, a complete offer 
and acceptance is present from which 
the purchaser cannot withdraw. Ben- 
nett v. Potter, st) 113 P 885, 16 Cal. 
A. 183, 116 P 681. 


[b] Accepted and filled.—Where 
an order for goods is accepted and 
filled before any attempt to counter- 
mand it, the buyer cannot thereafter 
revoke it and escape liability for the 
price. Martyn v. Western ete. R. 
Co.; 21 Cale i 589, 132 P 602. 


[c] As to article to be manufac- 
tured.—It is too late to countermand 
an order given for an implement to 
be manufactured where the party 
with whom the seller has placed the 
order has commenced its construc- 
tion before the countermand. Loyd 
Mercantile Co. v. Long, 123 La. 777, 
49 S 521. 


53. See infra § 48. 


54. Blumenthal y. Dixie Bedding 
Co., 2 La. A. 688; Farmers’ Handy 
Wagon Co. v. Newcomb, 192 Mich. 
634, 159 NW 152. 


[a] MIllustrations.—(1) The right 
to “reconsider’’ buying, reserved for 
a certain time to one making an or- 
der, gives him only the right to with- 
draw in such time from the contract 
arising from acceptance of the or- 
der. Farmers’ Handy Wagon Co. v. 
Newcomb, 192 Mich. 634, 159 NW 152. 
(2) Where a purchaser expressly re- 
serves the right to countermand be- 
fore a certain date, a countermand 
mailed and received before that date 
is sufficient. Blumenthal v. Dixie ' 
Bedding Co., 2 La. A. 688. 


55. Daeges v. Beh, 207 Iowa 1063, 
224 NW 80. 


[a] Thus, where, after a buyer’s 
draft for the balance of the purchase 
price has been returned by the sell- 
er, the buyer makes a down payment 
and demands delivery of the goods 
within a specified time, the seller 
cannot claim that his offer to sell is 
no longer open for acceptance, prior 
to his return of the down payment. 


Daeges v. Beh, 207 Iowa 1063, 224 
NW 80. 
56. Womack v. Dalton Adding 


Mach., Sales Co., (Tex. Civ. A.) 285 
SW 680; Hopkins v. Racine Mallea- 
ble, ete., Iron Co., 187 Wis. 5838, 119 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§ 48] 


termanded at any time before it is unconditionally 
accepted in accordance with the terms of the offer,®? 


and notice thereof is communicated 


or the offer may be withdrawn before performance 
of a condition which constitutes an element of the 
acceptance,°® and this rule applies although the ne- 
gotiations have reached the stage of a preliminary 
the offer is of a continu- 


agreement.°° If, however, 
ing separable nature and has been 


NW 301. 
57. 


{a] Thus an offer to furnish cast- 
ings at a certain price for a specified 
time on orders which may be made 
by the buyer binds the seller only so 
long as it sees fit to keep the offer 
open, except as to orders already made. 
Hopkins v. Racine Malleable, etc., 
Iron Co., 137 Wis. 583, 119 NW 301. 


Price or consideration for sale see 
supra §§ 30-42. 

57. U. S.—California, etc., Sugar 
Refining Co. v. Mason By-Products 
Co., 23 F, (2d) 436, 


Ark.—Outcault Adv. Co. v. Young 
Hardware Co., 110 Ark. 123, 161 SW 
142; Cedar Rapids Nat. Bank v. Mc- 
Cord, 98 Ark. 81, 185 SW 365; Toledo 
Computing Seales Co. v. Stephens, 96 
Ark. 606, 132 SW 926; Merchants’ 
Exch. Co. v. Sanders, 14 Ark, 16, 84 
Sw 786. 

Cal.—Harvey v. Duffey, 99 Cal. 401, 
Sol 897. 

Colo.—Schon-Klingstein Meat, etc., 
Co. v. Snow, 438 Colo. 538, 96 P 182; 
Sherwin v. National Cash-Register 
Co. 5 Colo. As 162,28 P3923 

Conn.—FPeck v. Edwards, 
669, 98 A 325. 


Del.—_James Bradford Co. v. Unit- 
mae Co, Jd 1 Del Ch, 7.65 Win S. 

DD, C.—-Curtis» wv. American =Case, 
CLC. eCO:wos) ADD, LLS. 

Ga.—Timmons v. Bostwick, 141 Ga. 
713, 82 SE 29; Williams v. Johnson- 
Brown Co., 28 Ga. A. 187, 110 SE 497. 

Ill.—Stimpson Computing Scale Co. 
v. Ehmsen, 246 Ill. A. 271; Stahl v. 
Loeb, 209 Ill, A. 245; Brown v. Jack- 
son, 207 Ill. A. 352, 

Iowa.—Doll v. A. & S. Sanitary 
Dairy Co., 202 Iowa 786, 211 NW 230; 
Bradley vy. Smith, 77 NW 506; Reis 
v. McConnel, 60 Iowa 463, 15 NW 278. 


Kan.—Outcault Adv. Co. v. Kraus, 


And see cases infra note 


90 Conn. 


104 Kan. 44, 177 P 532. 

Ky.—Burton v. Shotwell, 13 Bush 
271. 

Mich.—Brown v. Snider, 126 Mich. 


198, 85 NW 570; Challenge Wind, etc., 


Mill Co. v. ‘Kerr, 93 Mich. 328, be 
NW 555. 
Mo.—Krohn-Fechheimer Co. Vv. 


Palmer, 282.Mo. 82, 221 SW 3538, 10 
LR "673 [answering cert question 
(A.) 199 SW 763]; Arnold v. Cason, 
95 Mo. A. 426, 69 SW 34. 


Nebr.—Northwestern Thresher Co. 
v. Kubicek, 82 Nebr. 485, 118 NW 94. 


Nev.—McCone vy. Eccles, 42 Nev. 
451, 181) P 134: 

N. Y.—Schenectady Stove Co. v. 
Holbrook, 101 N. Y. 45, 4 NE 4; Quick 
v. Wheeler, 78 N. Y. 300; Davidge v. 
Velie, 95 Mise. 511, 160 NYS 820; 
Cary v. Appo, 84 NYS 569. 


N. C.—Durham L. Ins. Co. v. 
175 N. C. 344, 95 SE 552. 

N. Di—J. Li; Owens Co,..v: Bemis, 
BoMwNe ee tLb9), L3adsaNiwy 59, 37 LRANS 
232; Reeves v. Bruening, L3SViINGe WD. 
157, 100 NW 241. 


Oh.—Durant-Dort Carriage Co. v. 


Moize, 


Karthso14 Oh; Cire, CtiN.. S341, a3 
Oh. Cir:’Ct. 343. 

Pa.—Rudy v. Franklinville Ice, 
etc., Co.,. 48 Pa. Super. 487; Claro 
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to the offerer ;°*° 


latter’s 


partly accepted, 
Milling Co. v. Davis, 2 Pa. Dist. & Co. 


48; Oxweld Acetylene Co. v. Balmer, 
28 Pa. Dist. 560; Ames vy. Pierson, 4 
PanwbDistnege. : 


S. C.—Oxweld Acetylene Co. v. Da- 
vis, 115 S. C, 426, 106 SE 157. 

Tenn.—Canton Cotton Mills v. 
Bowman Overall Co., 149 Tenn. 18, 
257. SW 398. 


~ Tex.—Womack v. Dalton Adding 


Mach. Sales Co., (Civ. A.) 285 SW 
680; Greene v. Waggoner Refining 
Co., (Civ. A.) 278 SW. 492; James v. 


King, 2 )Tex. As 'Civ..Cas.,§ 544: 
W. Va.—Allen v. Simmons, 97 W. 
Va. 318, 125 SE 86. 
Wis.—Hopkins vy. 
ble, ete., Iron Co., 
NW 301. 


,Que.—Underwood  v. 
Quer Qi BY 237. 


[a] After conditional acceptance, 
ube offer may be withdrawn. Brown 
vi Jackson, 207 Wii Al 352). 


[b] Price list, even if considered 
as a definite proposition to sell, may 
be withdrawn at pleasure before ac- 
ceptance on the terms _ offered. 
Schenectady Stove Co. v. Holbrook, 
101 N. Y. 45, 4 NE 4. 


[ec] Buyer may cancel his order 
for goods so long as the seller with- 
holds his definite assent as to that 
part of the contract having to do 
with the credit terms thereof, which 
is a vital subject matter between the 
parties. Canton Cotton Mills v. Bow- 
man Overall Co., 149 Tenn. 18, 257 
SW 398. 


[ad] Withdrawal of counteroffer.— 
Where a seller, in a letter in reply 
to a buyer’s order, stipulated the 
price and the terms of sale, and three 
months thereafter’ wrote the buyer, 
expressing doubt as to ability to fill 
the order, in view of the burning of 
the mill by which the goods were 
to have been manufactured, the Ssell- 
er’s letter in reply constitutes a coun- 
teroffer, and the subsequent letter is 


Racine Mallea- 
1ST Wis 335835) 249 


Maguire, 6 


a withdrawal thereof. Block _ v. 
Robitscher, 112 Misc. 185, 182 NYS 
773. 


58. Cal.—Harvey v. Duffey, 99 Cal. 
401, 33 P3897: 


Ill—Stahl v. Loeb, 209 Ill. A. 245. 
Mass.—Cruver Mfg. Co. v. Rous- 


seau, 240 Mass. 168, 132 NE 723. 
Mo.—Outcault Adv. Co. v. Wilson, 
186 Mo. A. 492, 172 SW 394. 
N. Y.—Howe Scale Co. Vv. 
Wolfshau, 170 NYS 943. 


Oh.—Durant-Dort Carriage Co. v. 
Karthy0l4 YOhw Cir? Ct. NviSit34h,°33 
ON aCe Cte oo. 


Communication of acceptance gen- 


erally see infra § 66. 
59. Brown v. Jackson, 207 Ill. A. 
352; McCone v. Eccles, 42 Nev. 451, 


B Hayman y. Canton Art 
Metal Co., 174 App. Div. 923, 160 NYS 
42. 

[a] Mailing check.—(1) Where an 
offer to sell requires its acceptance 
to be accompanied by a_ certified 
check, and the offer is withdrawn be- 
fore the check is mailed, there is no 
contract. Hayman .v. Canton Art 
Metal Co., 174 App. Div. 923, 160 NYS 
AQ €2') Where offer to sell is con- 
ditioned on initial. payment immedi- 
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it may be withdrawn only as to the part which has 
not been accepted.®+ 


Offer to or by agent.°? 
tels given to an agent of the seller, subject to the 
approval or acceptance, may be withdrawn 
or countermanded by the buyer at any time before 
it is accepted by the seller and such acceptance com- 
municated to the buyer,®* even though the order pro- 
vides that it cannot be countermanded either before 


An order for goods or chat- 


ately,,and the buyer wires that the 
terms are satisfactory and that he 
will send the check on a certain day, 
the seller is not required to keep 
the offer open if he does not receive 
initial payment when promised. 
Brown v. Jackson, 207 Ill. A. 352. 


[b] Receipt of notes.—A_ seller © 
who offers to transfer title on receipt 
of the buyer’s notes for the unpaid 
purchase price has the right to re- 
voke such offer at any time prior to 
receiving such notes. McCone v. 
Eccles, 42 Nev. 451, 181 P 134. 


60. H. D. Best Co. v. Federal 
Terra Cotta Co., 224 App. Div. 618, 
231 NYS 4838. 


[a]. Thus, where an oral contract 
of sale is subject to the condition 
that a form of the contract accept- 
able to the seller shall be executed, 
but the buyer refuses to execute the 
standard form of contract used by 
the seller and which is not claimed 
to be unreasonable, and executed his 
own form which is rejected by the 
seller, the seller may withdraw from 
the conditional contract, and is not 
liable for a breach of agreement to 
the buyer, who subsequently Bene 
the seller’s form of contract. H. 
Best Co. v. Federal Terra Cotta Co., 
224 App. Div. 618, 231 NYS 483. 

61. Bendix v. Staver Carriage Co., 
174 Ill. A. 589; Auto Spring Repair- 
er Co. v. Mutual Auto Accessories 
Co., 72 Misc. 402, 130 NYS 140; Hop- 
kins v. Racine Malleable, ete., Iron 
Co., 137 Wis. 583, 119 NW 301. 

62. Beene of order to agent 
see infra § 5 


63. Dee heed v. Bloch, 196 
Ala. 322, 71 S 670. 
Ark.—Merchants’ Exch. Colma 


Sanders, 74 Ark. 16, 84 SW 786. 


Cal. sagen eo v. Duffey, 99 Cal. 401, 
33. Py897. 

Maye Vieretn v. Wilms, 
108. 


Iowa.—Hargrove v. Crawford, 159 
Iowa 522, 141 NW 423; Durkee v. 
Schultz, 122 Iowa 410, 98 NW 149; 
Aye Thompson, ete., ‘Mfg. COs pV. 
Perkins, 97 Iowa 607, 66 NW 874. 

Kan.—Outcault Adv. Co. v. Kraus, 
104 Kan. 44,177 P 532; Northwest 
Thrasher Co. v. Lesueur, 75 Kan. 150, 
88 P 541; Bauman v. McManus, 15 
Kan. 106, 89 P 15, 10. LRANS 1133. 

La.—Cyrus W. Scott Mfg. Co. 
Stoma, 10 La. A. 469, 121 S 335. 


Mass.—Cruver Mfg. Co. v. Rous- 
seau, 240 Mass. 168, 132 NE 723. 


Mich.—Night Commander Lightirg 
Co. v. Brown, 213 Mich. 214, 181 NW 
979; Challenge Wind, etc., Mill Co. 
v. Kerr, 93 Mich. 328, 53 NW 555. 


aca Co. v. Ellison, (A.) 184 


61 Ill. A. 


We 


M 
Sw 1177. 


Nebr.—Crowder v. Tolerton, 
Co., 92 Nebr. 250, 138 NW 151. 


Or.—Bagot v. Inter-Mountain Mill- 
ing ‘Cor LOO Or. W271 oRe saa 


Sa he v. Koller, 28 Pa. Super, 


S. C.—Moneyweight Scale Co. v. 
Gordon Mercantile Co., 102 S. C. 419, 
86 ui 1060. 


D.—Thomas Mfg. Co. v. Lyons, 
oe s. as 600, 137 NW 340, 31_S. D. 
500, ° 141 NW 391; AL A, Cooper 


@LG:, 
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or after acceptance.** But where the agent has au- 
thority to consummate the sale, a contract made with 
him for the purchase of goods for which a note has 
been given cannot be revoked by the buyer by a no- 
tice to the seller not to deliver the goods.°® An offer 
by a seller, in response to an order given by an agent 
subject to his principal’s approval, may be with- 
drawn by the seller before such approval,°® although 
the agent has paid part of the consideration, pro- 
vided it is tendered back before the principal’s ac- 
ceptance of the offer.°? 

Presumption as to time of withdrawal. In the 
absence of evidence to the contrary, a withdrawal of 
an offer or order will be presumed to have been before 
acceptance.®® 


[§ 49] (3) Before or after Shipment or Delivery. 
Where an order for goods may be accepted by ship- 
ment or delivery,®® the order may be withdrawn or 
countermanded at any time before actual shipment 
or delivery of the goods in accordance with the terms 
of the order;7° and even though acceptance in writ- 
ing is contemplated, if the buyer does not receive 
written confirmation of his offer, he may withdraw 
within any time before actual shipment,’1 and if he 
does not do so he is bound by a shipment as accept- 
ance of his offer.??, But where the order provides 
that the goods are not to be shipped for a given 
length of time, and reserves the right to cancel the 
Wagon, etc., Co. v. Stedronsky Bros. 68. 
Co., 24 S. Di 381, 123 NW 846; Na-| 62. 


tional Refining Co. v. Miller, 1 S. D. 


548, 47 NW 962. Bo: 
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Johnson y. Filkington, 39 Wis. 


See infra § 59. 
70. U.-S.—Ableman v. 


[§§ 48-50 | 


order within such time, if the order is so canceled 
there is no contract of sale even though the goods are 
shipped,** and this is also true where a selling agent 
makes false representations, binding on his principal, 
which give the buyer the right to countermand with- 
in a certain time, and the right to countermand is so 
exercised, but the goods are shipped in disregard of 
it.74 According to some authorities, after an order 
for goods has been accepted by the seller, the: pro- 
posal becomes an executory contract of sale,*> un- 
less there is an express stipulation to the contrary ;** 
and the buyer may, before shipment or delivery of 
the goods, reeall the order and stop performance on 
the other side by an explicit direction to that effect,** 
although he thereby subjects himself to the payment 
of damages.7® It has been held that this right to 
countermand before shipment is not controlled by 
a provision in the contract pf sale to the contrary ;‘® 
but on the other hand it has been held that this right 
does not exist where the contract provides that it 
cannot be canceled or revoked by either party after 
acceptance of the order except by agreement in writ- 
naregehe 


[§ 50] (4) Provision against Withdrawal.$! An 
offer to buy or sell may be withdrawn or counter- 
manded before acceptance, even though the offer pro- 
vides that it will not be withdrawn or countermand- 
ed,®? or allows the offeree a certain time in which to 


SW 763 [cert questions answered 282 
Mo. 82, 221 SW 353, 10 ALR 673]; 
Official .Catalogue Co. v. American 
Car, ete., Co., 120 Mo. A. 575, 97 SW 


American | 931: Oxweld Acetylene Co. v. Davis, 


Tex.—Whitaker v. Zeihme, (Civ. Sugar Refining Co., 9 F. (2d) 318. 
A.) 61 SW 499. Ark.—McCasky Register Co. v. 
Va.—J. B. Colt Co. v. Elam, 138] Bowman, 287 SW 755; Toledo Com- 


Va. 124, 120 SE 857. 

W. Va.—Allen v. Simmons, 97 W. 
Va. 318, 125 SE 86. 

Wis.—American Case, etc., Co. v. 
Wetzler, 148 Wis. 168, 134 NW 489; 
Mueller Furnace Co. v. Meiklejohn, 
121 Wis. 605, 99 NW 332. 

[a] Confirmation by home office.— 
An order which requires confirma- 
tion at the home office before it binds 
the seller is subject to revocation by 
the buyer until notified of such con- 
firmation. . C. Lysle Milling Co. 
v. Rumph, (Ark.) 203 SW 850; North- 
western Consolidated Milling Co. v. 
Allebach, 82 Pa. Super. 563, 


[b] Rule applied.—(1) A written 
order for goods signed by the pur- 
chaser and the agent of the seller, 
not binding the seller until accept- 
ance, does not constitute a contract 
to purchase if the order.is withdrawn 
before it is accepted. Outcault Adv. 
Co. v. Kraus, 104 Kan. 44, 177 P 532. 
(2) Where a person making an or- 
der for goods containing a provision 
‘that it is subject to the approval of 
the home office of the seller on being 
notified of its nonacceptance demands 
repayment of the money forwarded, 
he rescinds his order, and cannot 
maintain an action for damages for 
its nonacceptance. Crowder v. Toler- 
ton, etc., Co., 92 Nebr. 250, 138 NW 
151. 

Authority of agent to sell general- 
ly see Agency §§ 229-243. 

Communication of acceptance gen- 
erally see infra § 66 

64. See infra § 50. 

65. Stern v. Moneyweight Scale 
Co., 42 App. (D. C.) 162. 


66. Williams v. Johnson-Brown 
Co., 28 Ga. A. 187, 110 SE 497. 

67. Williams v. Johnson-Brown 
Co., supra. 


puting Scale Co. v. Stephens, 96 Ark. 
606, 132 SW 926; Main v. Tracey, 86 
Ark. 27, 109 SW 1015. 


Ga.—J. I. Case Threshing Mach. 
Co. v. Donalson, 12 Ga. A. 121, 76 
SE 1049. 


Iowa.—Doll vy. A. & S. Sanitary 
pes Co., 202 Iowa 786, 211 NW 


La.—Cyrus W. Scott Mfg. Co. v. 
Stoma, 10 La. A. 469, 121 S 3385. 


[a] Where evidence of delivery is 
relied on to show acceptance of 
goods, the purchaser is not bound if 
the order is withdrawn before the 
goods are delivered. J. . Case 
Threshing Mach. Co. v. Donalson, 12 
Gal Ay U2 76 SE 1049: 


[b] Order given to salesman for 
the shipment of goods subject to the 
seller’s approval as to price is sub- 
ject to countermand or cancellation 
by the buyer prior to shipment. Cy- 
rus W. Scott Mfg. Co. v. Stoma, 10 
La. A, 469, 121 S 336. 


71. Ableman v. American Sugar 
Refining Co., 9 F. (2d) 318. 

72. Ableman v. American Sugar 
Refining Co., supra. 

Acceptance by shipment generally 
see infra § 59 


73. Bozeman v. J. B. Colt Co., 19 
Ala. A. 126, 95 S 588. 


74. Bozeman v. J. B. Colt Co., su- 
pra. 
75. Oxweld Acetylene Co. v. Davis, 


115 S. C. 426, 106 SE 157. 

Executed or executory sale general- 
ly see supra § 5. 

76. Oxweld Acetylene Co. v. Davis, 
115 S. C. 426, 106 SE 157. 


77. Outcault Adv. Co. v. Mack, 
(Mo. A.) 259 SW 511; Krohn-Fech- 
heimer Co. v. Palmer, (Mo. A.) 199 


115 S. C. 426, 106 SE 157. 


78  Outcault Adv. Co. v. Mack, 
(Mo. A.) 259 SW 511; Oxweld-Acety- 
Sete pe Vv. Davis, (1159S:_C: 42'6,0106 


Liability of buyer for damages gen- 
erally see infra IX, C. : 

79. Outcault Adv. Co. v. Mack, 
(Mo. A.) 259 SW 511. 


[a] | Thus, where an order for ad- 
vertising goods is countermanded by 
the buyer before shipment, and the 
goods can be used in fulfilling other 
contracts, So that the seller can lessen 
his damages by not making the ship- 
ment, the countermand, if made after 
acceptance. by the seller, is a breach 
of contract only which cannot be con- 
tracted against, and hence a provi- 
sion in the contract that it cannot be 
canceled is not controlling. Outcault 
ae Co. v. Mack, (Mo. A.) 259 SW 
511. 

80. Oxweld Acetylene Co. v. Davis, 
115 S. C. 426, 106 SE 157. 


Rescission of contract generally 
see infra §§ 224-282. 


81. As to contracts generall 
Contracts § 103. e week 


82. Ark.—Outcault Adv. Co. v. 
Young) Hardware Co., 110 Ark. 1235 
161 SW 142; Cedar Rapids Nat. Bank 
v. McCord, 98 Ark. 81, 135 SW 365; 
Toledo Computing Scales Co. v. Ste- 
phens, 96 Ark. 606, 132 SW 926. 


D. C.—Curtis v. American Case, etc., 
Co., 38 App. 115. 


Iowa.—Hargrove v. Crawford, 159 
Iowa 522, 141 NW 423. 


Mich.—Night Commander Lighting 
Co. v. Brown, 213 Mich. 214, 181 NW 
979; Peck v. Freese, 101 Mich. 321, 
59 NW 600. 


Mo.—Krohn-Fechheimer Co. v. 
Palmer, 282 Mo. 82, 221 SW 3538, 10 
ALR 673 [answering cert questions 
(Mo. A.) 199 SW 763]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ae 
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accept it,** as in the ease of options and refusals ;** 
unless such provision or agreement is supported by 
an independent consideration,®® since, in the absence 
of an independent consideration therefor, such a pro- 
‘vision or agreement is without consideration, until 
acceptance, and therefore is not binding on the of- 


ferer.S¢ 


[§ 51] (5) Sufficiency of Withdrawal. An offer 
to buy or sell may be withdrawn or countermanded 
by any distinet and unequivocal statement or act 
which clearly shows an intention so to do,’ such 
as by a statement that no further orders will be ac- 
cepted, except at different prices,°5 or by disposing 
of the subject matter, before receipt of acceptance.®® 
It has been held that a request by the buyer of the 
seller to delay shipment of the goods or a part there- 
of is not a withdrawal by the buyer;®° but on the 
other hand it has been held that a notice to hold 
goods until further notice is a sufficient counter- 
Use of the term “contract” instead of “or- 


mand.?? 


N. Y.—Howe Scale Co. v. Wolf- 
shaut, 170 NYS 943; Cary v. Appo, 84 
NYS 569. 

S. C.—Moneyweight Scale Co. v. 
Gordon Mercantile Co., 102 S. C. 419, 
86 SE 1060. 


S. C.—National Refining Co. v, Mil- 
ler, 1 S. D. 548, 47 NW 962. 

{a] Illustrations.—(1) An order 
signed by the purchaser which recites 
that it cannot be countermanded, and 
that salesmen have no authority to 
make any agreements save such as 
appear in the order, until acceptance, 
may be withdrawn by the purchaser. 
Cedar Rapids Nat. Bank v. McCord, 
98 Ark. 81, 135 SW 365. (2) An or- 
der for books, to be paid for in in- 
stallments, providing that ‘“ ‘I [the 
purchaser] understand this order is 
not subject to countermand or. cancel- 
ition.” 7 . .. You are’ at liberty ‘to 
consult as to my reputation for keep- 
ing [business] promises” is revocable 
before acceptance, and the fact that 
the publisher incurs a liability to the 
book agent for his commission, for 
every order obtained, without regard 
to the outcome of the sale, does not 
render the maker of the order liable 
thereon before acceptance by the pub- 
lisher, in the absence of any showing 
that he knew of that fact. Cary v. 
Appo, 84 NYS 569. 


83. Schenectady Stove Co. v. Hol- 
brook, 101 N. Y. 45, 4 NE 4. 


As to orn generally see Con- 
tracts § 10 


84. See vires § 70. 
85. Curtis v. American Case, etc., 
Co., 38 App. (D. C.) 115; Oxweld 


Acetylene Co. v. Davis, 115 S. C. 426 
106 SE 157; Moneyweight Scale Co. 
v. Gordon Mercantile Con BLOZES.. 'C 
419, 86 SH 1060. 

As to options see infra § 70. 

86. Toledo Computing Scale Co. v. 
Stephens, 96 Ark. 606, 132 SW 926; 
Curtis v. American Case, ete., Co., 38 
App. (D. C.) 115; Hargrove v. Craw- 
ford, 159 lowa 522, 141 NW 423. 

87. Ark.—J. R. Bissell Dry Goods 
Co. v. Katter, 141 Ark. 467, 217 SW 
TIE 

D. C.—Curtis Vv. American Case, 
ete., Co., 38 App. 115. 

Ga.—Fruit Dispatch Co. v. Petro- 
pol, 25 Ga. A. 839, 105 SE 48, 

N. D—<J. L. Owens Co. v. Bemis, 
92 N. D. 159, 1833 NW 59, 37 LRANS 
232. i 

Ss: C.—Murray,; Go. v. Ouzts, 1177S: C. 
388, 109 SE 122. 

Wash.—Victor Safe, ete, Co. v. 
O’Neil, 48 Wash. 176, 93 P 214. 
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fer.®2 


[§ 52] (6) Communication 
Withdrawal of an offer to buy or sell ordinarily does 
not become effective until notice thereof is communi- 
cated to the person to whom the offer was made,?® 
and acceptance in the meantime completes the con- 


tract of sale.®® 


{a] Withdrawals held sufficient: 
(1) A buyer’s letter to the seller, to 
whom he had sent a written order for 
machinery to be shipped at a future 
date, asking the seller to cancel the 
order of the given date. J. L. Owens 
Co. v. Bemis, 22 N. D. 159, 1383 NW 59, 
37 LRANS 232. (2) A letter from 
one who has ordered goods to be man- 
ufactured, stating that he finds he 
does not need the goods and desires to 
have the order canceled. Curtis v. 
American Case, etc., Co., 38 App. (D. 
Cc.) 115. (3) A letter: ‘‘Please cancel 
my back orders. I am ina notion of 
quitting business and leave to Europe 
to see my people.” J. R. Bissell Dry 
Goods Co. v. Katter, 141 Ark. 467, 217 
SW 779. 


[b] Conditional threat to with- 
draw an order for a chattel, if not 
found to be as:represented, or unless 
the same should be submitted to a 
test, does not amount to a withdraw- 
al of the order in law. Victor Safe, 
ar Co. v. O'Neil, 48 Wash. 176, 93 P 


[ec] Notation on subsequent order. 
—Where a buyer of furniture orders 
a certain number of bedroom suites 
and later orders all of the remaining 
suites of that grade and subsequently 
gives an order for a specific number 
containing a notation that all of the 
previous orders for those suites be 
canceled, the cancellation is as to the 
order for all of the suites only, and 
not the prior one for a specific num- 
ber. Burglass v. J. C. Healy Co., 159 
La. 3938, 105 S 384. 


[d] Repetition of rejection.— 
Where a fruit dispatch company noti- 
fies a buyer of bananas before accept- 
ance of an offer to purchase that the 
shipment is in poor condition, and the 
buyer thereupon revokes his offer, a 
subsequent wire to the seller, “Cannot 
handle car of bananas, too ripe,” will 
be construed as no more than a repe- 
tition of the previous rejection before 
acceptance. Fruit Dispatch Co. v. 
Petropol, 25 Ga. A. 839, 105 SE 48. 


88. Rudy v. Franklinville Ice, etc., 
Co., 48 Pa. Super. 487; Hopkins v. 
Racine Malleable, etc., Iron Co., 137 
Wis. 588, 119 NW 301. 


89. Brown v. Jackson, 207 Ill. A. 
302. 
90. Newton v. Bayless Fruit Co., 


155 Ky. 440, 159 SW 968; Outcault 
AG, sO: ev suell uly Or. 152, 4842, 
1020. 


[a] Illustrations.—(1) A letter by 
one who has ordered advertising mat- 
ter asking the seller not to forward 
the matter ordered until he felt ina 
better condition to handle it, is not a 
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der” in an attempted eancellation of an order does not 
render the cancellation ineffective.®? 
the offerer remains away from a:place, at the time 
he has agreed to meet the offeree there for his an- 
swer, does not constitute a withdrawal of the of- 


The fact that 


of Withdrawal.?+ 


However, such notice will be suffi- 


cient if it is*communicated to an agent who has ap- 
parent authority to receive it,®” such as to the agent 
who took the order,®® although he fails to communi- 
cate the same to the principal;®® and this rule ap- 
plies notwithstanding the order requires all notices 
or communications relating thereto to be made to 
the offerer, since until acceptance such provision in 
an offer is not binding.? 


sufficient revocation of the order. 
Outcault Adv. Co. v. Buell, 71 Or. 52, 
141 P 1020. (2) A letter by a buyer 
of five carloads of oranges from a 
broker to the seller asking him to can- 
cel two of the cars owing to the 
stringency of the money market, and 
stating that it would try to take them 
the following month, is not a with- 
drawal from the contract, even 
though the contract is not binding un- 
til accepted by the seller, and such 
letter is received by the seller before 
acceptance. Newton v. Bayless Fruit 
Co., 155 Ky. 440, 159 SW 968. 


91. Night Commander Lighting 
oe v. Brown, 213 Mich. 214, 181 NW 


92. Doll v. A. & S. Sanitary Dairy 
Co., 202 Iowa 786, 211 NW 230. 


93. Omer v. Farlow, 46 Ill. A. 122. 


94. As to contracts generally see 
Contracts §§ 108, 109. 


Communication of acceptance see 
infra § 66. 


95. Wheat v. Cross, 31 Md. 99, 1 
AmR 28; Farmers’ Handy Wagon Co. 
Vv. Newcomb, 192 Mich. 634, 159 NW 
152; Jeannette Bros. Co, v. Hovey, 
184'N. C. 140, 113 SE 665. 


96. Wheat v. Cross, 31 Md. 99, 1 
AmR 28; Jeanette Bros. Co. Vv. Hovey, 
184 N.C. 140, 113 SH 665. 


Sopreeanee generally see infra §§ 


97. Curtis v. American Case, etc., 
Co., 38 App. (D. C.) 115; Night Com- 
mander Lighting Co. v. Brown, 213 
Mich. 214, 181 NW 979; Womack vw. 
Dalton Adding Mach. Sales Coy (Lex. 
Civ. A.) 285 SW 680. 


[a] Manager.—A notice of coun- 
termand of an order for goods to be. 
manufactured, given before accept- 
ance to the district manager here of 
a foreign manufacturing company, is 
sufficient to discharge the purchaser 
from liability to the company on the 
order, where the manager maintains 
an office here as such, and receives 
the order from the purchaser, and 
forwards it to the company. Curtis 
v. American Case, etec., Co., 38 App. 
CDLCDNLLS: 


Notice to agent as notice to princi- 
pal generally see Agency §§ 542-552. 


98. Night Commander Lighting 
Co. v. Brown, 213 Mich. 214, 181 NW 
9792 


99. Night Commander Lighting 
Co. v. Brown, supra. 
1. Womack v. Dalton Adding 


Mach. Belen Co., (Tex. Civ. A.) 285 


SW 680 
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By letter. Withdrawal of an order by letter must 
be placed in the mail, properly addressed to the seller, 
and properly stamped, at a date affording time for it 
to reach the seller in due course of mail before ship- 
ment.? If such a withdrawal was duly mailed, there 
is a presumption that it was duly received.* 


[§ 53] (7) Effect of Withdrawal or Countermand. 
The withdrawal or countermand of an offer before 
acceptance, and notice thereof,® prevents the offer 
from becoming an effective contract of sale by sub- 
sequent acceptance,® and no contractual obligation 
in respect of the sale or purchase can be based on 
it,7 except that in case of partial acceptance of a 
continuing offer there is a binding contract of sale 
as to the part already accepted, before withdrawal,® 
but no damages accrue to the offeree for a refusal to 
comply with subsequent acceptances.? After revo- 
cation of an order or offer to buy goods, the buyer is 
not responsible for anything done by the seller look- 
ing to the fulfillment of the order;1® and is under 
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fied;11_ and the fact that the buyer accepts some of 
the goods, with the understanding that the cancel- 
lation is not otherwise waived, does not obligate him 
to receive further shipments or deliveries,+* The 
rules of law governing the rescission of contracts*? 
do not apply where an offer or order is withdrawn 
before acceptance. 


[§ 54] d. Lapse of Offer.t1° An offer to buy or 
sell comes to an end at the expiration of the time giv- 
en for acceptance,*® and, if no time is fixed, at the 
expiration of a reasonable time.’* .The offer also 
comes to an end on the death of either party before 
acceptance.1® 


Rejection. If the offer is rejected, either by an 
absolute refusal or by an acceptance not identical 
with the terms of the offer, or by a counter offer,!® 
unless the offerer consents to the conditional avc- 
ceptance or counter offer,?° the offer lapses and he- 
comes invalid,?+ and it cannot thereafter be ac- 
cepted so as to create a binding contract of sale,?? 
although acceptance is made within a time which 


no duty to accept the goods and pay the price speci- 


2. Midland Rubber Co. v. Wald- 
man, (Tex. Civ. A.) 246 SW 109. 

3. Farmers’ Handy Wagon Co. v. 
Newcomb, 192 Mich. 634, 159 NW 152. 

4 See supra §. 48. 

5. See supra § 52. 

6. See infra § 65. 

7 Ga.—Wilkerson vy. Patton Sash, 
etc., Building Co., 10 Ga. A. 697, 73 
SE 1088. 

Iowa.—Doll v. A. & S. Sanitary 
Dairy Co., 202 Iowa 786, 211 NW 230. 

Kan.—Outcault Adv. Co. v. Kraus, 
104 Kan. 44, 177 P 532; Northwest 
Thrasher Co. v. Lesueur, 75 Kan. 150, 
88 P 541. 

Miss.—Pioneer Box Co. v. Price 
Veneer, etc., Co., 132 Miss. 189, 96 S 
103, 29 ALR 1349. 

Mo.—Outcault Adv. Co. v. Wilson, 
186 Mo. A. 492, 172 SW 394. 

Mont.—Glenn v. S. Birch, etce., 
Const. Co., 52 Mont. 414, 158 P 834. 

N. Y.—Schenectady Stove Co. v. 
Holbrook, 101 N. Y. 45, 4 NE 4. 

N. C.—Durham L. Ins. Co. v. Moize, 
175 N. C. 344, 95 SE 552. 

Va.—J. B. Colt Co. v. Hlam, 138 Va. 
124, 120 SE 857. 

And see cases supra note 57. 

[a] Rule applied.—(1) Where a 
buyer sends a contract obligating an- 
other than himself, but the seller re- 
jects it and withdraws his offer, the 


buyer’s subsequent offer to obligate’ 


himself is too late to bind the seller. 
Glenn v. S: Birch, etc., Const. Co., 52 
Ment. 414, 158 P 834. (2) A contract 
for sale, signed by the seller and sent 
by him to the buyer, does not consti- 
tute a contract of sale, which it is 
not signed by the buyer before the 
seller’s offer is withdrawn. Lip- 
schitz v. W. R. Grace, etc. Co. 104 
Mise. 55, 171 NYS 330 [aff 188 App. 
Div. 912 mem, 175 NYS 910 mem]. 


{[b] After furnishing estimates.— 
If a buyer cancels his unaccepted or- 
der for goods to be manufactured 
when the seller had done no more 
than furnish estimates, there is no 
consideration for a contract, and such 
a contract would be unilateral. 
Staines, etc., Co. v. Duggan, 117 NYS 
1005. 

8. Auto Spring Repairer Co. v. 
Mutual Auto Accessories Co., 72 Misc. 
402, 130 NYS 140; Braverman v. Nai- 
mark, 194 NYS 855; American Steel, 
ete: Co. Vv. Copeland, 159 N. C, 556, 15 
SE 1002; Hopkins v. Racine Mallea- 


ble, etc., Iron Co., 137 Wis, 588, 119 
NW 301. 

[a] Rule applied.—(1) Where a 
seller, receiving an order for goods 
for delivery in installments, does not 
accept the order, but delivers a part 
of the installments, when the buyer 
cancels the order, there is no bind- 
ing executory agreement, and the sell- 
er, to the extent of delivery or prop- 
er tender before cancellation, may re- 
cover as on an executed contract, but 
no further. Auto Spring Repairer Co. 
v. Mutual Auto Accessories Co., 72 
Mise. 402, 130 NYS 140. (2) Where 
plaintiffs agreed with defendant to 
sell his goods by sample, and only the 
first few orders from plaintiffs were 
filled, subsequent orders being refus- 
ed, but there was no claim that the 
contract was ever recalled, it was 
binding to the extent that it was ac- 
eepted from time to time by plain- 
tiff’s orders. Braverman vy. Naimark, 
194 NYS 855. 

9. Hopkins v. Racine Malleable, 
ehces Iron Co., 137 Wis. 588, 119: NW 
301. 


Damages for breach of ccentract 
generally see infra IX, G; X, E. 


10. Curtis v. American Case, etc., 
Corso PADD aD. Oa)lbtos ; 
11. Outcault Ady. Co. v. Wilson, 


186 Mo, A! 492, 172 SW 394; J. B. 
colt Co. v. Blam, 138 Va, 124, 120 SE 
Die 


[a] Seller cannot recover pur- 
chase price (1) or any part thereof 
after withdrawal of an order for 
goods before acceptance and passage 
of title to the offerer. J. B. Colt Co. 
v. Blam, 138 Va. 124, 120 SE 857. (2) 
Recovery of price or value generally 
see infra IX, F. 


12. Pioneer Box Co. v. Price Ve- 
neer, etc., Co., 132 Miss. 189, 96 S 103, 
29 ALR 1349, 


[a] Thus, where orders were not 
acknowledged by the seller as re- 
quired therein, and by rules of asso- 
ciation subject to which they were 
given, and thereafter the buyer coun- 
termanded the orders, there was then 
no contractual obligation to accept 
any shipment, and the buyer, by ac- 
cepting two ears, with distinct un- 
derstanding that cancellation was not 
otherwise waived, did not become ob- 
ligated to receive further shipments. 
Pioneer Box Co. v. Price Veneer, eic., 
SCigee Miss. 189, 96 S 103, 29 ALR 
13. See infra §§ 224-282; Con- 
tracts §§ 648-691. 


14. Qutcault Adv. Co. v. 
104 Kan. 44, 177°P 532. 


15. Geneeety see 
110-113 

Time “for acceptance see infra § 65. 

16. See infra § 65. 

17, Dudd wv.) Day, {50letowa 


Dulany-Vernay Co. v. Kalamazoo 
tionery Co., 213 Mich. 484, 181 


Kraus, 


Contracts §§ 


247; 
Sta- 
NW 


984; Boyd v. Merchants’, etc., Peanut 
Co., 25 Pa. Super. 199; Manning v. 
Carrique, 34 Ont. L. 453, 9 OntWN 


61, 25 DomLR 840. 


Reasonable time for acceptance see 
infra § 65. 

18. Riner v. Husted, 13 Colo. A. 
528, 58 P 7933. Mactier v.; Erith, 6 
Wend. (N. Y.) 103,.21 AmD 262, 263 
[rev sub nom, Frith vy. Lawrence, 1 
Paige (N. Y.) 434]. 

[a] Where party accepting offer 
dies before his letter reaches the oth- 
er party, the bargain is nevertheless 
closed if the offer still remained open 
at the time of acceptance. Mactier 
Vio Erith, o6 s Wend. CGN} Yor 03528 
AmD 262, 263 [rev sub nom. Frith vy. 
Lawrence, 1 Paige (N. Y.) 434]. 


As to contracts generally see Con- 
tracts § 112. 

19. See infra § 64. 

20. See infra § 64. 

2i..° Ds 3S! sCare Cows. Black 97) 
Ark. 613, 134 sw 942; Virginia Hard- 
wood Lumber Co. v. ‘Hughes, 140 Va. 
249, 124 SH 283; Cook vi! Story, 89 
ae 109, 154 P 147, AnnCasi917C 


[a] Rule applied.—(1) Where the 
Seller repudiates a tentative contract 
and submits another which the buy- 
er rejects, the seller cannot sue on 
the original tentative contract as an 
express contract for goods shipped 
to the buyer, but not accepted by 
him. Cook y. Story, 89 Wash. 109, 
154 P 147, AnnCasl9l7Te 985.06) 
Where a buyer orders automobiles on 
faith of a tentative contract made by 
him with the seller’s agent and re- 
pudiated by the seller, he is under no 
obligation to accept the: automobiles 
ordered. Cook v. Story, supra, 


22. U. S.—-Minneapolis, ete, R. 
Co. v. Columbus Rolling- Mill Coy wis 
Us S.1495°% SCt 168.30 ed e376: 

Ga.—Winder Mfg. Co. v. A. S. Pen- 
dleton Co., 27 Gu. A. 476, 108 SE 823. 

Tll.—Slaymaker Lock Mfg. Corp. v. 
Olmsted, 197 Ill. A. 496. 

Iowa.—Rock Island Plow Co. vy. 


Meredith, 107 Iowa 498, 78 NW 233; 


For later cases, developments and changes in the law see Annotations, same title ; and section number, 


, 


§§ 54-55] 


would have been sufficiently 


to the subsequent acceptance.” 


[§ 55] 3. Acceptance of Offer?°—a. In General. 
In accordance with, and subject to, the general rules 
in respect of the acceptance of offers 
unless an offer to buy or sell?* is supported by an 
independent consideration, there is, until acceptance, 
a complete want of mutuality, and no contract be- 
tween the parties;?® and therefore such an offer, 


early, had there been 
no rejection,?® unless after such rejection the offer 
is renewed by the original offerer,?* or he consents 
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terms,?° becomes a binding contract ‘of sale when, 
and only when, the person to whom the offer is made 
accepts it,?! in accordance with its terms,*®* and com- 


municates his acceptance to the person making the 


§ } j 34 
of contracts,27 | be implied. 


provided it is the one containing the last stated 


McCormick Harvesting Mach. Co. v. 
Markert, 107 Iowa 340, 78 NW 383. 


Kan.—Richardson y. Lenhard, 
Kant’ 6299929) P1076. 

Ky.—Shaw v. Ingram-Day Lum- 
ber Co., 152 Ky. 329, 153 SW 431, LRA 
1915D 145. 

N. Y.—Rapp v. Livingston, 14 Daly 
402, 183 NYSt 74; Howells v. Stroock, 
30 Misc. 569, 62 NYS 870 [aff 50 App. 
Div. 344, 68 NYS 1074]. 

Pa.—New Prague Flouring Mill Co. 
v. Heen, 83 Pa. Super. 92. 

Tex.—Denton Milling Co. v. Green, 
(Civ. A.) 204 SW 362. 

Va.—Virginia Hardwood Lumber 
so5 v. Hughes, 140 Va. 249, 124 SE 

Eng.—Hyde v. Wrench, 3 Beav. 334, 
ie EngCh 334, 49 Reprint 132, 6 ERC 

Conditional or varying acceptance 
see infra §§ 68, 64. 

23. New Prague Flouring Mill Co. 
v. Heen, 83 Pa. Super. 92. 

24. Winder Mfg. Co. v. S. Pen- 
dleton Co., 27 Ga. A. 476, 108 SE 823. 

25. New Prague Flouring Mill Co. 
v. Heen, 83 Pa. Super. 92. 

26. Acceptance: 

Of option’ see infra §§ 71, 72. 
Preventing withdrawal of offer see 
supra § 47. 
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27. See Contracts §§ 68—91. 
28. See case infra this note. 
[a] “A contract of sale may be 


made by the acceptance of an offer 
to sell, as well as by the acceptance 
of an offer to purchase.” Peters v. 
HE. O. Painter Fertilizer Co., 73 Fla. 


1001, 1005, 75 S 749. 


29. Womack  v. 
Mach. Sales Co., 


Dalton Adding 
(Tex. Civ. A.) 285 
SW 680. And see cases infra note 31. 


30. Excelsior Coal Min. Co. v. Vir- 
ginia Iron, ete., Co., 66 SW-3873, 23 
KyL 1834; Frick v. Johnstown, etc., 
EL Cone 2 t a0 3055100) AQ 83. te 


[a] No contract of sale.—Where 
a buyer wrote a seller to quote the 
price on certain goods, with terms, 
the seller wrote, stating price and 
terms, and the buyer replied, stating 
somewhat different terms, naming a 
consignee to whom the goods were 
to be shipped, a limit of time for 
shipment, and a certain place for de- 
livery, there is no completed con- 
tract, where the seller does not: re- 
ply to the last letter, but ships the 
goods, consigned to itself, to a place 
other than that named by the buyer. 
Frick v. Johnstown, etc., R. Co., 271 
Par 536,0015 VA S837, 


[b] Rule applied.—Where the last 
of several letters between seller and 
buyer as to the sale of coal is from 
the buyer to the seller, containing a 
statement of the buyer’s understand- 
ing of the seller’s proposition as to 
quality and price, and an acceptance 
thereof, that letter, in the absence of 
any reply thereto, binds the seller, 
if it furnishes the coal, to do so on 
the terms stated in the letter. Ex- 
celsior Coal Min. Co. v. Virginia Iron, 
etc., Co., 66 SW 38738, 28 KyL 1834. 


Acceptance of counter offer see in- 
fra § 64. 

31. U. S—Ketchum vy. Duncan, 96 
U. S. 659, 24 L. ed. 868; California, 
etce., Sugar Refining Corp. v. Mason 
By- Products Coura Zone Wen Gad) 5406s; 
Mann v. Mt. Union Tanning, etc., Co., 
267 Fed. 448. 

Ala.—Seyfert v. Donahoo, 18 Ala. 
A. 103, 89 S 855. 

Ark.—McCaskey Register Co. v. 
Bowman, 287 SW 755; Emerson v- 
Stevens Grocer Co., 95 Ark. 421, 130 
SW 541. 

Cal.—Las Palmas Winery, etc., v. 
Garrett, fi67 ‘Cal. 397; 139° & 1077. 


Conn.—Peck v. Edwards, 90 Conn. 
669, 98 A 325. 


D. C.—Metzler v. Harry our man 
Co., 82 App. 434. 

Fla.—Peters v. E. O. Painter Fer- 
tilizer Co., 73 Fla. 1001, 75 S 749. 

Ga.—Hugegins v. Southeastern 
Lime, ete., Co., 121 Ga. 311, 48 SE 
933; Oak City Cooperage Co. v. Ken- 
nedy Stave, etc., Co., 4 Ga. A. 344, 61 
SE 499. 

Ill.—Schmidt v. Marine Milk Con- 
densing Co., 197 Ill. A. 279; Bendix v. 
Staver Carriage Co., 174 Ill. A. 589. 

Ind.—Rouse v. Rose, 41 Ind. A. 308, 
83 NE 253. 


Iowa.—Anderson Bros., ete., Co. v. 
Sioux Monument Co., 232 NW 689. 


Ky.—L. A. Becker Co. v. Alvey, 
SW 974, 27 KyL 882. 


La.—Mutual Rice Co. v. Star Bot- 
tling Works, 163 La. 159, 111 S 661; 
Illinois Pure Aluminum Co. Vv. 
Blancand, 156 La. 385, 100 S 537. 


Me.—Simpson v. Emmons, 116 Me. 
14, 99 A 658. 
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Mass.—Cruver Mfg. Co. v. Rous- 
seau, 240 Mass. 168, 132 NE 723; 
Cavanaugh v. D. W. Ranlet Co., 229 
Mass. 366, 118 NE 650. 

Minn.—Bastian Bros. @o: Vv. 
Wemott-Howard Co., 113 Minn. 196, 
129 NW 369; Johnson v. Jacobs, 42 


Minn. 168, 44 NW 6. 


Mo.—Outcault Adv. Co. v. Wilson, 
186 Mo. A. 492, 172 SW 394; Leesley 
v. A. Rebori Fruit Co., 162 Mo. A. 195, 
144 SW 1388; Barrie v. United R. Co., 
138 Mo. A. 557, 119 SW 1020. 


N. Y.—Turner v. Weston, 133 N. 
Y. 650 mem, 31 NE 91; Senner, etc., 
Co. v. Gera Mills, 185 App. Div. 562, 
173 NYS 265; Glens Falls Lumber 
Co. v. Ryerson, 175 App. Div. 769, 
162 NYS 427; Fitch v. Kennard, 2 


Mise. 95, 20 NYS 845 [rev 19 NYS 
468]. 

Nee. — Durham) Dis Ins) Co... 
Moize, 175 N. C. 344, 95 SE 552; 
Owens v. Wright, 161 N. C. 127, 76 
SE 735, AnnCas1914D 1021; Ameri- 
can Steel, ete., Co. v. Copeland, 159 


N. C. 556, 75 SE 1002. 


Or.—Bagot v. Inter-Mountain Mill- 
ing Co., 100 Or. 127, 196 P 824. 


Pa.—Hall v. Chambersburg Wooden 
Co., 187 Pa. 18, 40 A 986, 67 AmSR 
563, 52 LRA 689; Seaboard Lith. Co. 
Vv. Tait, 87 Pa. Super. 338; Cosgrove 
v. Woodward, 49 Pa. Super. 228. 


Acceptance of order. 
a mere offer to buy,?® becomes a contract of sale 
binding on both parties when, and only when, it is 
accepted by the seller, in accordance with its terms,?°® 


offer,?* or performs an act in compliance with the 
terms of the offer from which his acceptance may 


An order for goods, being 


S. C—S. Landow, etc., Co. v. Rizer, 
152 S. C. 236, 149 SE 225; Franklin 
Sugar Refining Co. v. Merchants’ 
ea OEeY Co. L838. Cs. Vise BOSE 


Tex.—Hassell v. Gamble, (Civ. A.) 
263 SW 936; Four States Grocer Co. 
v. Wickendon, (Civ. A.) 217 SW 1103. 


Vt.—Bruce v. Bishop, 43 Vt. 161. 


W. Va.—Bernard Gloekler Co. v. 
Carr, 72 W. Va. 720, 79 SE 732; Parks 
Vv. Morris, 63° W.) Va. 51, 59 °SH) 975s. 


Wis.—Port Huron Engine, etec., Co. 
v. Clements, 113 Wis. 249, 89 NW 160; 
Northwestern Wheel, etc., Co. v. Mil- 
waukee Electric St. R. Co., 94 Wis. 
603, 69 NW 371. 


see S.—McGrath v. Black, 43 N. S. 
oO . 

Ont.—Canadian Dyers Assoc., Ltd. 
v. Burton, 47 Ont. L. 259; Canada 
Cycle, ete., Co. v. Mehr, 45 Ont. L. 
576, 16 OntWN 253, 48 DomLR 579. 


[a]. Written acknowledgment of 
verbal order for goods, when accepted 
by the buyer, becomes the contract 
between the parties. Stark v. Burn- 
ham Bros. Brick Co., 176 Wis. 331, 
186 NW 151, 


[b] Rule applied.—Under an or- 
der notify shipments, the seller has 
no claim on the buyer until accept- 
ance of the draft, unless there was 
a contract antedating the order. S. 
Landow, etc., Co. v: Rizer,; 152 S. C. 
236, 149 SE 225. 


Who may accept offer generally see 
infra § 56. 


32. See infra §§ 62-64. 
33. See infra § 66. 
34. See infra §§ 58, 59. 
35. See supra § 45. 


36. U. S.—Anchor Cotton Mills v. 
Bellow, 279 Fed. 390. 


Ark.—Mechanics Lumber Co. v. 
Yates American Mach. Co., 181 Ark. 
415, 26 SW (2d) 80; Rock vy. Deason, 
146 Ark. 124, 225 SW 317. 

Cal.—Remsberg v. Hackney Mfg. 
Co., 174 Cal. 799, 164 P 792; Pryor 


v. Fruit Distributors Service Co., 73 
Cal. A. 467, 238 P 825. 


D. C.—Curtis v. American Case, 


etc., Co. 38 App. 115; N.M. Minnix 
Co. v. L. C. Smith, etce., Typewriter 
Co., 83 App. 357; Metzler v. Harry 


Kaufman Co., 32 App. 434. 


Ill.—Ross Attley Lumber Co. v. 
Columbia Hardwood Lumber Co., 200 
ai A. 65; Bent v. Jones, 172 Ill. A. 

Ind.—King v. Edward Thompson 
Co., 56 Ind. A. 274,.:104 NE 106; 
Haskell, ete., Car Co. v. Allegheny 
OES Ine Co., 47 Ind. A. 392, 91 NE 
975. 

Iowa.—Anderson Bros., ete., Co. v. 
Sioux Monument Co., 232 NW 689; 
Petroleum Products Distributing Co. 
v. Alton Tank Line, 165 Iowa 398, 
146 NW 52; McCormick Harvesting 
Mach. Co. v. Richardson, 89 Iowa 525, 
56 NW 682. 

Kan.—Columbia Weighing Mach. 
Co. Vo. Vaughan, 123° Kan, 474, 255 2 
973; Independent Milling Co. v. Howe 


90 [55 C.J. 


and notice thereof is given to the buyer;?7 except 
that, where the order is procured by the seller him- 
self, no other acceptance is necessary.*® 
ance, an order for goods becomes an executory con- 
tract, 89 and when “the seller delivers the goods it 
becomes executed;*® and the offer to buy and the 
acceptance thereof are construed together as one 
But the acceptance of an 
order for goods to be delivered to a third person does 
not constitute a sale to such person.*? 


entire contract of sale.*1 


Confirmation of second, as approval of original, 
contract. Where a buyer in confirming a second con- 
tract of sale unqualifiedly approves the original con- 
tract, which the seller has already executed, both 
parties are bound by the original contract,** unless 


Seale Co., 105 Kan. 87, 181 P 554. 


(een tang A. Becker Co. v. Alvey, 
Sw 974, 27 KyL 832. 


Mass.—Ward v. Johnson, 209 Mass. 
89, 95 NE 290. 


Mich.—E. Clemens Horst Co. v. 
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Dunn, 229 Mich. 56, 200 NW _ 954; 
Bronson v. Herbert, 95 Mich. 478, 55 
NW 359; Goodspeed v. Wiard Plow 
Co., 45 Mich. 322, 7 NW 902. 

Minn.—Mason v. Cedar Lake [Ice 
Co:; 123 -Minn. 401, 143 NW. 1125; 
Reid v. Northwestern Impl., etc., Co., 
79 Minn. 369, 82 NW 672. 


Mo.—Price v. Culler, 
1096. 


Nebr.—Robinson v. Ralph, 74 Nebr. 
55, 1083 NW 1044. 


N. Y.—Van Keuren v. Boomer, etc., 
Press Co., 143 App. Div. 785, 128 NYS 
306; Davidge v. Velie, 95 Misc. 511, 
160 NYS 820; Wilentshik v. Messler, 
48 Misc. 362, 95 NYS 500; Bement v. 
Rockwell, 86 NYS 876. 


N. D.—Bowlin Liquor Co. v. 
Beaudoin, 15 N. D. 557, 108 NW 545; 
Reeves & Co. v. Bruening, Ss Ni D. 
157, 100 NW 241. 


Oh.—Independent Silo Co. v. Hess, 
28 O. C. A. 40; Durant-Dort Carriage 
Con ve"*Karth, 33. Oh, Cir. 7Ct. 343. 

Pa.—Claro ee Co. v. Davis, 2 
Pa. Dist. & Co. 48. 


aia v. Crescent Filling 
Station, U33' S- (Chr281 7 -Lo0n SHES 10) 
Oxweld Acetylene Co. v. Davis, 115 Ss. 
C. 426, 106 SE 157; Moneyweight 
Scale Co. v. Gordon Mercantile Co., 
102 S. C. 419, 86 SE 1060. 


S. D.—Thomas Mfg. Co. v. Lyons, 


(A.) 253 SW 


29 S. D. 600, 1837 NW 340, 31 S. D. 
500, 141 NW 391. 
Tex.—Sanger v. Thomasson, (Civ. 


A.) 44 SW 408. 


Va.—Lynch v. Highfield, 146, Va. 
488, 131 SE 810; Virginia Hardwood 
Lumber Co. v. Hughes,-140 Va. 249, 
124 SE 283. 


W. Va.—Wood, etc., Co. v. D. EB 
Hewitt Lumber Co., 89 W. Va. 254, 
109 SE 242, 19 ALR 467. 


[a] Tllustrations.—(1) A letter to 
a seller, expressing willingness to 
purchase all the ties that the seller 
might deliver at a designated place, 
is not a contract for purchase, in 
the absence of an acceptance by the 
seller. Bagnell Timber Co. v. Spann, 
102 Ark. 621, 145 SW 546. (2) An 
offer in writing to purchase lumber 
to be manufactured and delivered by 
the offeree, not signed by him, does 
not become a contract until he ac- 
cepts it. Wood, ete, Co. v. D. E. 
Hewitt Lumber Co., 89 W. Va. 254, 
109 SE 242, 19 ALR 467. (3) A buy- 
er’s offer to purchase steam feed for 
a sawmill, requiring the seller to ship 
promptly, Goes not constitute a con- 
tract, in the absence of acceptance by 
the seller, and, where he does not 
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On accept- 
him only.*® 


answer or ship the machinery for 
some time, there is no _ contract. 
Virginia Hardwood Lumber Co. v. 
Hughes, 140 Va. 249, 124 SE 283. 

[b] Order of prospective buyer in 
response to invitation to negotiate 
for a license, and to trade, even when 
confined to a definite class, does not 
ripen into a “contract,” until the sell- 
er’s acceptance, and then only as to 
goods specifically ordered. Ward v. 
Johnson, 209 Mass. 89, 95 NE 290. 


[ec] Approval of buyer’s credit.— 
Under a provision in an order for 
merchandise reserving to the seller 
the right “to establish and from time 
to timé to modify, regulate, and fix 
buyer’s credit limit,” a subsequent 
approval of the puyer’s credit as re- 
spects the order and notice of its ac- 
ceptance creates a completed con- 
tract, binding on both parties. 
Anchor Cotton Mills v. Bellow, 279 
Fed. 390. 


[d] Rule applied.—(1) Where an 
order for goods to be manufactured 
is taken subject to acceptance, a note 
given by the purchaser is condition- 
al on acceptance, and until such ac- 


ceptance is without consideration. 
Curtis v. American Case, etc., Co., 
38 App.’ @D." C2) 115.” -¢2) Where ‘an 


order for machinery signed by the 
buyer provides for acceptance by the 
seller at its office in another state 
and does not refer to another ac- 
cepted order for different machinery 
on which the buyer is sued by the 
seller, it cannot be sued on by-either 
buyer or seller until acceptance by 
the seller. Mechanics’ Lumber Co. 
v. Yates American Mach. Co., 181 
Ark, 415, 26 SW (2d) 80. 


[e] Effect of prior invalid agree- 
ment.—Where the proprietor of a 
meat market, after he has acted un- 
der the agreement of an ice company 
to supply him with ice for two years, 
orders ice which the latter promises 
to deliver, the giving and acceptance 
of the order constitutes a contract 
for the delivery of the ice so ordered, 
even though the prior agreement was 
invalid. Mason v. Cedar Lake Ice Co., 
123 Minn. 401, 143 NW 1125. 


37. See infra § 66. 
38. .'Cameron:, 'Coal, )rete.y 5) Co. sve 
Universal Metal Co., 26 Okl. 615, 110 


P 720, 31 LRANS 618. 
39. Oxweld Acetylene Co. v. Davis, 
S. C. 426, 106 SE 157. 
Executed or executory sale general- 
ly see supra § 6. : 
40. Oxweld Acetylene Co. v. Davis, 
115 S:; C. 426, 106 SE 157. 


Executed or executory sale general- 
ly see supra § 6 
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41. Pryor v. Fruit Distributors’ 
Satis Co i038 ~ Gal. A467, 8 P 
825. 


Construction of contract of sale 
generally see infra §§ 168-216. 
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[S§ 55-56 


it has been modified by mutual agreement.** 


[§ 56] b. Who May Accept.*° 
sell made to a particular person may be accepted by 
But if the offer is a general one to a 
particular class of persons, it may be accepted by 
anyone coming within that class.** 

Sale or purchase through agent.*® 
the form of a contract of sale, entered into by one 
party and an agent of the other party, with the 
understanding or agreement that it is to be submitted 
to the agent’s principal for approval or acceptance, 
is a mere offer to buy or sell,*® and does not con- 
stitute a complete contract of sale until it is so ap- 
proved or accepted by the principal,°°® and such ap- 
proval or acceptance communicated to the other par- 


An offer to buy or 


A writing in 


er 
Neral 


_ 43. eat v. Grand Traverse Pack- 
ing Co., 249 Mich. 12, 227 NW 700. 

_ 44 Fink v. Grand Traverse Pack- 
ing Co., supra. 

Herd Generally see Contracts §§ 69, 


46. Boston Ice Co. v. Potter, 123 
Mass. 28, 25 AmR 9; Reid v. North- 
western Impl, etc., Go., 79 Minn. 369, 
82 NW 672; British Waggon Co. v. 
Lea, 5 Q. B. D. 149; Boulton v. Jones, 
2H. & N. 564, 157 Reprint 232. And 
see cases Supra note 31. 


47. White v. Elgin Creamery Co., 
108 Iowa 522, 79 NW 283. 


48. Authority of agent to sell 
personalty see Agency §§ 229-243. 


49. Ralston Purina Co. v. Arthur, 
37 Ga. A. 198, 139 SE 366; Weems v. 
Pick, 33 Ga. A. 579, 127 SE 819; Four 
States Grocer Co. v. Wickendon, (Tex. 
Civ. A.) 217 SW 1103; McKindly v. 
Dunham, 55 Wis, 515, 13 NW 485, 42 
AmR 740. 


{a] Ilustrations.—(1) Where a 
traveling salesman who has no au- 
thority to close a sale takes from a 
prospective purchaser a written con- 
tract agreeing to buy an article on 
named terms and conditions, but by 
stipulation in the writing the contract 
is subject to the principal’s approval, 
the writing is a mere offer, and unilat- 
eral, until the approval contemplated 
has been duly made. Haynes-Henson 
Shoe Co. v. Brown, 24 Ga. A. 765, 102 
SE 185; Cable Co. v. Hancock, 2 Ga. 
A. 73, 58 SE 319. (2) Where an agent 
merely solicits orders for goods, and 
sends them to his principal to be fill- 
ed, the taking of such an order by 
the agent does not constitute a sale, 
either absolute or conditional, of the 
goods ordered, but it is a mere pro- 
posal, to be accepted or not as the 
principal may see fit. McKindly v. 
Dunham, 55 Wis. 515, 183 NW 485, 42 
AmR 740. 


Order through agent subject to 
principal’s approval as offer to buy 
See supra § 45. 


50. Ala.—Gilmer Bros, Co. v. Wild- 
er Mercantile Co., 205 Ala. 650, 88 S 
854; Sturdivant v. Mt. Dixie Sanitari- 
um, etc, Co., 197 Ala. 280, 72S 502% 


Ark.—Mechanics’ Lumber Co. v. 
Yates American Mach. Co., 181 Ark. 
415, 26 SW (2d) 80. 


Cal.—Holland-Meisell Co. v. Kelly, 
87 Cal. A. 610, 174 P 698. 


Ga.—Williams v. Johnson-Brown 
Co., 28 Ga. A. 187, 110 SE 497; Haynes- 
Hanson Shoe Co. vy. Brown, 24 Ga. A. 
165; 102) SH 185s" City Drue=Cosiw 
American Soda-Fountain Co., 13 Ga. 
A. 485, 79 SE 376; Cable Co. v. Han- 
cock, 2 Ga. A. 73, 58 SH 319. 


Ky.—Junius H. Stone Corp. v. 
Princeton Ice, ete., Co., 212 Ky. 404. 


cht v. Jacot, 1 Barb. (N. 


For later cases, developments.an'd changes in the law see Annotations, same title and section number. 
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ty to the writing,*? although a bill of sale of prop- 
erty to be taken in exchange accompanies the offer.°? 
For example, an order for goods taken by a salesman 
does not become a contract of sale until it is ap- 
proved by the seller principal, where the order stip- 
ulates, or it is understood, that it is to be so ap- 
proved,°* or that it is subject to approval by the 
home office,>* unless such condition is waived by 
and where the order signed by the 


the seller ;°> 


279 SW 642; Nolin Milling Co. Vv. 
White Grocery Co., 168 Ky. 417, 182 
SW 191 


Miss.-Dahnke“Walker 
yv. Phillips, 117 Miss. 204, 


Milling Co. 
78 S 6. 


Mo.—Outcault Adv. Co. v. Wilson, 
186 Mo, A. 492, 172 SW 394. 
Nebr.—Crowder vy. Tolerton, etc., 


Co., 92 Nebr. 250, 1838 NW 151. 

Oh.—Durant-Dort Parle Conv 
Karth, 14 Oh. Cir. Ct. N. S. 341, 33 Oh. 
WirgiCt.. 343; 


Pa.—Northwestern Cons. Milling 
Co. v. Allebach, 82 Pa. Super. 563. 


Tex.—American Maid Flour Mills v. 
Lucia, (Civ. A.) 285 SW 641. 

Moe B.—W. Clark, Ltd. v. Baird, 44 

Sg 2 

ites Tllustrations.—(1) An oil com- 
pany cannot be bound by a broker’s 
contract or memorandum of sale of 
oil to a third person, unless it ac- 
cepts the terms of the _ contract. 
Farmers’, etc., Cotton Oil Co. v. Cle- 
burne Oil Mill Co., (Tex. Civ. A.) 187 
SW 350. (2) Where an agent sells a 
machine on behalf of his principal 
with the understanding that the con- 
tract should be submitted to his prin- 
cipal before it should be_ binding, 
there was no contract until the ap- 
proval of the principal. Fred W. 
Wolf Co. v. Galbraith, 35 Tex. Civ. 
A. 505, 80 SW 648. 


[b] Sufficiency of acceptance.— 
Where an offer is subject to the ap- 
proval of the buyer, and his agent 
pays a part of the consideration by a 
draft on the buyer, the latter’s pay- 
ment of the draft before withdrawal 
of the offer does not amount to an ac- 
ceptance. Williams Vv. Johnson- 
Brown Co., 28 Ga. A. 187, 110 SE 497. 


[ce] Order, signed by clerk of firm, 
delivered to the agent of the seller 
under agreement that, before filled, it 
should be approved by a member of 
the firm, is not binding, on his re- 
fusal to approve it. American Job- 
bing Assoc. v. Register, 5 Ga. A. 543, 
63 SE 599. 

Necessity of principal’s approval to 
agent’s contract of sale generally see 
Agency § 229. 

51. Cal.—Harvey v. Duffey, 99 Cal. 
401, 33 P 897. 


Ill_—Estate Stove Co. v. Kenney, 
234 Ill. A. 366. 


Mass.—Cruver Mfg. Co. v. Rous- 
seau, 240 Mass. 168, 132 NE 7238. 


N. Y.—Simpson v. J. I. Case Thresh- 
ing Mach. Co., 170 NYS 166. 


W. Va.—Allen v.. Simmons, 
Va. 318, 125 SE 86. 

{a] Letter from manufacturer to 
his' agent, acknowledging receipt of 
an order for goods, does not consti- 
tute an acceptance, where no notice 
thereof is given the maker of the or- 
der before he revokes it. Harvey v. 
Duffey, 99 Cal. 401, 33 P 897. 


[b] In Texas (1) it has been held 
that, where a buyer’s offer provides 
that it shall become a contract when 
approved by an executive officer of 
the seller, notice of the approval is 
not required to be made to the buyer 
before the contract is complete. In- 
ternational Filter Co. v. Conroe Gin, 
etec., Co., (Commn. A.) 277 SW 6381 
[rev (Civ. A.) 269 SW 210]. (2) The 


OTe W. 
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by the seller.°® 


seller’s acknowledgment of the receipt 
of the order is sufficient notice of ap- 
proval of the buyer’s offer. Interna- 
tional Filter Co. v. Conroe Gin, etc., 
Co., Supra. 

Communication of acceptance gen- 
erally see infra § 66. 


52. Simpson v. J. I. Case Thresh- 
ing Mach. Co., 170 NYS 166. 

53. Ark.—Mechanics’ Lumber Co. 
v. Yates American Mach. Co., 181 Ark. 
415, 26 SW (2d) 80. 

Ga. 127 Ga. 574, 
56 SE 771; Young v. Standard Lum- 
ber Co.,623 Ga. A.1639,; 99° SH138: 

Ill.—BHstate Stove Co. v. Kenney, 
234 Ill. A. 366. 


Ky.—Junius H. Stone Corp. v. 
Princeton Ice, ete., Co., 212 Ky. 404, 
279 SW 642. 


Miss.—Dahnke-Walker Milling Co. 
v. Phillips, 117 Miss. 204, 78 S 6. 
‘ Mo.—Bronson vy. Weber Impl. 
135 Mo. A. 483, 116 SW 20. 

N. Y.—Senner, etc., Co. 
Mills, 185 App. Div. 562, 
265; Cecile Costumes v. Michel, 
NYS 509. 

Tex.—Four States Grocer Co. v. 
Wickendon, (Civ. A.) 217 SW 11038; 
Diamond Mill Co. v. Adams-Childers 
Co., (Civ. A.) 217 SW 176; Waco Mill, 
ete., Co. v. Allis-Chalmers Co., 49 Tex. 
Civ. A. 426, 109 SW 224. 


W. Va.—dAllen vy. Simmons, 
Va. 318, 125 SE 86. 


N. B.—W. Clark, Ltd. v. Baird, 44 
N. B. 4138. 

[a] Soliciting orders.—(1) Where 
the function of a traveling salesman 
was merely to solicit orders, to be 
submitted to his principal for accept- 
ance or rejection, persons giving or- 
ders to the salesman must show the 
principal’s acceptance of any condi- 
tions communicated to the salesman, 
before such conditions are binding on 
the principal. Ullman v. American 
Alcohol Co., 176 NYS 489. (2) Where 
a special agent sent out by a mercan- 
tile corporation solicits orders from 
customers and transmits them to his 
principal at its place of business for 
acceptance or rejection, a duplicate 
order being left with the customer 
reciting that the order is taken. sub- 
ject to acceptance, such orders are in 
legal effect no more than offers or 
proposals to buy upon the terms men- 
tioned in them and may be arbitrarily 
rejected by the agent’s principal if it 
sees proper to do so, the contract not 
being complete until acceptance. 
Four States Grocer Co. v. Wickendon, 
(Tex. Civ. A.) 217 SW 1103. 


[b] Seller’s acknowledgment of 
receipt of such order given to a sales- 
man does not constitute an acceptance 
of the order so as to create a binding 
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contract. Junius H. Stone Corp. v. 
Princeton Ice, ete., Co., 212 Ky. 404, 
279 SW 642; Courtney Shoe Co. v. 


Curd, 142 Ky. 219, 134 SW 146, 38 
LRANS 903. 

Authority to solicit or seek pur- 
chaser see Agency § 229. 

54. Md.—Kessler v. Askin, 135 Md. 
647, 109 A 439. 


Mass.—Cruver Mfg. Co. v. Rous- 


seau, 240 Mass. 168, 132 NE 728. 


Mo.—Krohn-Fechheimer Co. v. 


Lop Crd]. P91 


buyer shows on its face that it is subject to approval 
of the seller principal, the buyer is bound to know 
that it is not binding until it is so approved.°*® 
approval by the principal, however, is not necessary 
where the agent has full authority to consummate 
the sale, and an offer made by him is accepted by 
the other party.°* 
the buyer’s agent becomes binding when accepted 


Such 


An order transmitted through 


Palmer, 282 Mo, 82, 221 SW 353, 10 
ALR 673 [answering cert questions 
(A.) 199 SW 7638]. 
Nebr.—Crowder v. eee yy 
Co... 92 Bebe, 250, 188 NW 151 


etc., 


j “Milling 
Co. Vv. ‘Allepack: 82 Pa. Super. 563. 

[a] Thus, where an order signed 
by a buyer states that it is subject 
to approval by the seller’s home of- 
fice, and that no salesman has author- 
ity to waive its terms, the seller is 
not bound by an order, taken by its 
local salesman and the manager of its 
branch office, which is disapproved by 
the home office and the check given 
in partial payment returned. Kessler 
v. Askin, 1385 Md. 647, 109 A: 439. 


[b] Reasonableness of condition. 
—A. condition expressed in an order 
blank that the order is subject to ap- 
proval by the home office is a reason- 
able one for the control of the credits 
given by the seller, Kessler v. Askin, 
135 Md. 647, 109 A 439. 

55. Wales Adding Mach. Co, v. 
Huyer;;,98. No iJ. lu. 910) 128 AG G2 i 
Albright v. Stegeman Motorcar Co., 
ine Wis. 557, 170 NW 951, 19 ALR 

vo. 


{a] Tllustrations.—(1) A provision 
in a contract for the sale of a second- 
hand adding machine that “nothing 
but acceptance in writing at the ven- 
dor’s home office shall constitute ac- 
ceptance of this order by vendor,” be- 
ing for the protection of the vendor, 
may be waived by him. Wales Add- 
ing Mach. Co. v. Huver, 98 N. J. L. 
910, 121 A 621. (2) Although an or- 
der given a manufacturer of motor- 
cars provides that it shall not be 
binding until countersigned by an offi- 
eer of the company, Such provision, 
being for the benefit of the manufac- 
turer, can be waived; and the manu- 
facturer may, by its acts, accept the 
order or become estopped to deny ae- 
eeptance. Albright v. Stegeman Mo- 
torear Co., 168 Wis. 557, 170 NW 951, 
19 ALR 463. 


56. Mechanics Lumber Co. v. Yates 
American Mach. Co., 181 Ark, 415, 26 
SW (2d) 80; Waxelbaum v. Schloss, 
131 App. Div: 826, 116 NYS 42. ‘ 


57. Bundy v. Meyer, 148 Minn. 252, 
181 NW 345; North America Ins, Co. 
v. Gamble, 94 Va. 622, 27 SE 468. 


[a] Illussration.—Where a  prin- 
cipal telegraphs its agent that it was 
offered four thousand two hundred 
dollars for certain cotton, ‘‘Would 
you recommend selling whole lot for 
$4,500? If, so, will accept that price. 
Notify those making offer,’’ the agent 
showed the telegram to buyers, who 
had made the offer of four_thousand 
two hundred dollars, and offered them 
the cotton for four thousand five hun- 
dred dollars, and they accepted his 
offer, the contract of sale was com- 
plete, without approval of the princi- 
pal, and communication of such ap- 
proval to the buyers. North Ameri- 
ea Ins. Co. v. Gamble, 94 Va. 622, 27 
SE 463. 

58. Franklin Sugar Refining Co. v. 
Lipowicz, 220 App. Div. 160, 221 NYS 
u Os . 

[a] Thus a broker, in signing or- 
ders for sugar and transmitting them 
to refiner, is the buyer’s agent, and 
the minds of parties meet when the 
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Acceptance by agent. Acceptance of an offer may 
be made by the offeree’s agent only where it is within 
the apparent scope of his authority so to do;°® and 
where an agent has such authority, acceptance may 
be implied from his signature to an order blank 
containing all the terms of the sale.°° 
an offer to a company, acceptance ordinarily may be 

made by its general manager ;°! except that, where 
the agreement provides that it shall be accepted by 
an officer of the company, acceptance must be made 
by such an officer,®* and acceptance by a sales man- 
ager who is not an officer is not sufficient,®*® nor, in 
the absence of authority therefor, can the sales man- 
ager waive the provision requiring acceptance by an 


officer,°4 


orders are accepted by the refiner. 
Franklin Sugar Refining Co. v. Lipo- 
Wicz, 220 App. Div. 160, 221 NYS 11. 


59. Bovard v. Mergenthaler Lino- 
type Co., (Mo. A.) 209 SW 965; Cary 
v. Appo, 84 NYS 569; Moneyweight 


Scale Co. v. Gordon Mercantile Co., 
102 S. C. 419, 86 SE 1060. 


[a] Insufficient acceptance.—(1) 
No acceptance of an order arises from 
the agency, to which it is sent, not 
rejecting it, where the manager of the 
agency writes that it has been for- 
warded to the contract department for 
its consideration. Bovard v. Mergen- 
thaler Linotype Co., (Mo. A.) 209 SW 
965. (2) A statement in an order for 
the purchase of books, “first payment 
may be made to the agent,” does not 
show an acceptance by the publishers, 
where no Such payment was made, and 
there was no showing who the agent 
was to whom payment might be made, 
and the fact that the agent who pro- 
cured the order affixed his name 
thereon after the word ‘‘Salesman,” 
and also wrote “10 per cent. off’ up- 
on the margin, does not show an ac- 
ceptance of the order by the publish- 
er, where there is no evidence of the 
salesman’s authority to accept the or- 
der or reduce the price. Cary v. Ap- 
po, 84 NYS 569. _(3) Delivery of an 
order to a salesman of the seller’s 
selling agent, which is by him trans- 
mitted by mail to the seller, does not 
constitute an acceptance by the sell- 
er thereof so as to form a contract 
of sale. Moneyweight Scale Co. v. 
Gordon Mercantile Co., 102 S. C. 419, 
86 SE 1060. 


Hee Moskowitz v. White, 166 NYS 


61. Jones v.. Sanford, 163 La. 799, 
112 S 726; Monarch Portland Cement 
Co. v. Creedon, 94 Nebr. 185, 142 NW 
906. 


[a] Letter by seller’s manager 
stating that he has received the buy- 
er’s order by telegram, and that ship- 
ment will be made within a specified 
period, constitutes acceptance of the 
offer to buy. Jones v. Sanford, 163 
La. 799, 112 S 726. 


[b] General sales manager.—(1) 
Where a local agent of a manufactur- 
ing corporation enters into a written 
contract and presents it to the general 
sales manager, and the latter sends 
a telegram to the home office to ship 
a part of the goods, and such ship- 
ment is made, there is an acceptance 
of the entire contract, and the corpo- 
ration is liable for failure to deliver 
the remainder of the goods. Monarch 
Portland Cement Co. v. Creedon, 94 
Nebr. 185, 142. NW 906. (2) And 
where officers of a corporation, in re- 
sponse to a telegram from its sales 
manager, ship certain goods to a 
buyer, there is an acceptance of a 
written contract calling for other 
goods in addition to those named in 
the telegram, although in making the 
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(1) In General. 


In ease of 


shipment the corporate officers have 
no knowledge of the making of such 
written contract. Monarch Portland 
Cement Co. v. Creedon, supra. 


62. Ralston Purina Co. v. Arthur, 
37 Ga. A. 198, 139 SE 366; Weems v. 
Pick, 33 Ga. A. 579, 127 SE 819; Es- 
tate Stove Co. v. Kenney, 234 Ill. A. 
366; Robinson v. Ralph, 74 Nebr. 55, 
103 NW 1044. 

[a] Officers of principal.—If the 
order provides that it shall not be 
binding unless accepted by the offi- 
eers of the selling corporation, the 
signer is not bound until such accept- 
ance. Robinson y. Ralph, 74 Nebr. 55, 
103 NW 1044. 


63. Ralston Purina Co. v. Arthur, 
37 Ga. A. 198, 139 SE 366. 


64 Ralston Purina Co. v. Arthur, 
supra. 
65. 

87. 


66. Ableman v. American Sugar 
Refining Co., 9 F.(2d) 318; Steinbren- 
ner v. Minot Auto Co., 56 Mont. 27, 
180 P 729; Bosshardt, vette. Co: Vv. 


Crescent Oil Co., 171 Pa. 109, 32 A 


{a] Writing.—If an offer provides 
that an acceptance should be in writ- 
ing, a verbal acceptance is insuffi- 
cient. Bosshardt, ete., Co. v. Crescent 
Onl Con Lit Ba w09 23 2RAsE12.0; 


67. Steinbrenner v. Minot Auto Co., 
56 Mont. 27, 180 P 729; Shaenfield v. 
Hall Safe, “ete:,, Co, “(Tex.' Civ. A.) 
157 SW 462. 


[a] Thus (1) where a sales con- 
tract prepared by the seller provides 
that the contract shall not take ef- 
fect until the seller’s acceptance, evi- 
denced by the signature of the sell- 
er’s manager, Such mode of accept- 
ance is prescribed for the seller’s ben- 
efit and may be waived by the seller 
and the contract accepted by any oth- 
er mode. Steinbrenner v. Minot Auto 
Cor oO Mont. 2%, ESO bmaos (2) 
clause in an order, that it is subject 
to the seller’s approval and that noth- 
ing but shipment or delivery shall 
constitute an acceptance by the sell- 
er, is for the seller’s benefit, and he 
may accept the order in some other 
way. Shaenfield v. Hall Safe, 
Co., (Tex. Civ. A.) 157 SW 462. 


[b] Facts constituting waiver.— 
Where a contract, providing that it 
is to take effect on acceptance evi- 
denced by the signature of the sell- 
er’s manager, is not in fact so sign- 
ed, but the seller recognizes the con- 
tract by correspondence Showing an 
intent to be bound thereby, the con- 
tratt is binding, notwithstanding the 
lack of such signature, as such re- 
quirement of the contract has been 

waived. Steinbrenner v. Minot Auto 
Co., 56 Mont. 27, 180 P 729. 

68. Harris v. Santee River Cypress 
Lumber Co., (R. I.) 72 A 392. 


Generally see Contracts §§ 71- 


etc., 


[§§ 56-57 


[§ 57] c. Form and Sufficiency of Acceptance®°— 


If the offer to buy or sell preseribes 


the mode by which it may be accepted, such mode of 
acceptance should be followed,*°® unless the party 
making the offer waives such provision and consents 
to another mode of acceptance;®* and it has been 
held that, where an order for goods is ‘of an unusual 
and extraordinary nature, as by reason of the small- 
ness of the price, in order to bind the seller it must 
be expressly accepted.®® 
acceptance is so required, although the acceptance 
must be affirmatively and clearly made,®® and must 
be evidenced by some acts or conduct communicated 
to the offerer,‘® it may be made either in a formal?! 


But except where a formal 


[a] Rule applied to an offer to 
purchase some three thousand doors 
from defendant’s agent at a price lit- 
tle more than one half the net price 
of the cheapest of such doors. Har- 
ris v. Santee River Cypress Lumber 
Cos, GR. TL) 72 A392: 


69. D. C—Curtis v. American 
Casey ‘etc. cCoyess we App) i=) Cunmelaic 
Metzler vy. Harry Kaufman Co., 32 
App. 434. 

Ind.—Fenn v. American Rattan, 
once Mfg. Co., 75 Ind. A. 146, 130 NE 


N. Y.—Waxelbaum v. Schloss, 131 
App. Div. 826, 116 NYS 42. 


S. C.—Moneyweight Scale Co. v. 


Gordon Mercantile Co., 102 S. C. 419, 
86 SE 1060. 
Wis.—Wisconsin Metal Products 


Co. v. Rusk Mfg. Co., 177 Wis. 155, 189 
NW 188. 


Abner Bowers v. Duke, [1905] 2 Ir. 

[a] Acceptance held insufficient.— 
(1) A statement in a letter, ‘‘We real- 
ly consider that we are tied up with 
you for the coming year and will see 
that one of the contracts is signed 
and returned to you” is not an ac- 
ceptance of the proposed contract. 
Wisconsin Metal Products Co. v. Rusk 
Mfg. Co., 177 Wis. 155, 189 NW 138. 
(2) A letter requesting the buyer to 
call on the seller respecting goods se- 
lected by the buyer is not an accept- 
ance of an order therefor. Waxel- 
baum v. Schloss, 131 App. Div. 826, 
116° NYS 42. 

[b] Offer of order in reply to quo- 
tation of terms does not constitute 
an acceptance of an offer. Boyers v. 
Duke, [1905] 2° ir: 617. 


{c] “Abeyance.”—A reply to an 
order, requesting that the matter be 
left in abeyance until later when the 
sellers “will be in a better position 
to advise what we will be able to do 
for you in reference to this order” is 
not an acceptance of the order, “abey- 
ance” being defined as a condition of 
being undetermined. Fenn vy. Ameri- 
can Rattan, ete., Mfg. Co., 75 Ind. A. 
146, 130 NE 129. 

70. Pioneer Box Co. v. Price Ve- 
neer) ete. Co., 132) Misc. 139) S06es 
103, 29 ALR 1349. 

Communication of acceptance gen- 
erally see infra § 66. 

71. Ga.—Columbus Bagging, etc., 
Co. v. Empire Mills Co., 38 Ga. A. 
793, 145 SE 886. 

Sone Se VinCary, Lota aA. 

La.—Tallulah Cotton Oil Co. v. Mc- 
Lemore, 7 La. A. 729. 

Tenn.—Cole-McIntyre-Norfleet Co. 
v. Holloway, 141 Tenn. 679, 214 SW 
817, 7 ALR 1683. 

Tex.—International Filter Co. v. 
Conroe Gin; etc.,. Co., (Civ, A.) 269 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


. 


. take meen 


— 


§ 57] 


or an informal manner,’? and may be shown by any 
acts,“? conduet, or words of the accepting party that 
clearly manifest a present intention or determination 
to accept the offer to buy or sell,’* such as from the 
seller’s shipment or delivery of the goods ordered,*® 
or from his recognizing the existence of the contract 
of sale,*® or, under some circumstances, from his 


Sw 210 [rev on other 
(Gommns As) 1 2709 SW 6314. 


[a] “Accepted’”—(1) marked on 
the written evidence of the contract 
of sale is a_ sufficient acceptance. 
Tallulah Cotton Oil Co. v. McLemore, 
7 La. A. 729; Traders’ Securities Co. 
v. Soloman, 5 La. A. 460. (2) A pur- 
chase of jewelry evidenced by a trade 
acceptance across the face of which 
is printed in red ink the word “Ac- 
cepted” is binding on the purchaser 
in the absence of fraud or misrepre- 
sentation. Traders’ Securities Co. v. 
Soloman, supra. 


{[b] “We accept,” followed by 
enough of the offer to identify it, is 
an acceptance of the offer in its en- 


grounds 


Ee eeye Staackman v. Cary, 197 Ill. A. 
01. 
[ce] “Above price accepted” is an 


unconditional acceptance of an offer 
containing several conditions, such as 
quantity, kind, price, and place of de- 
livery. Columbus Bagging, ete., Co. 
v. Empire Mills Co., 38 Ga. A. 793, 145 
SE 886. 

{d] “O. K.”’ indorsed by a seller’s 
executive officer on a buyer’s offer, is 
an acceptance of the offer. Interna- 
tional Filter Co. v. Conroe Gin, etc., 
Co., (Tex. Civ. A.) 269 SW 210 [rev 
on other grounds (Commn. A.) 277 SW 
631]. 


72. U. S.—Milliken-Tomlinson Co. 
v. American Sugar Refining Co., 9 F. 
(2d) 809 [reh den 10 F. (2d) 973]. 

Ind.—King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 


Mass.—McDonald v. Needham, 254 
Mass. 438, 150 NE 224. 


Tex.—Harness v. Luttrall, (Civ. A.) 
225 SW 810. 


Vt.—Auer v. Robertson Paper Co., 
94 Vt. 473, 111 A 570. 


[a] Thus, where a buyer’s offer 
presented by his agent is accepted by 
the seller under circumstances indi- 
cating that the contract is concluded 
by the seller’s acceptance, no formal 
acceptance by the buyer is necessary. 
Harness v. Luttrall, (Tex. Civ. A.) 225 
Sw 810. 


{b] Written acceptance is not nec- 
essary where it is not required by 
the offer. King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 


{[c] “All right’ in response _ to 
terms proposed may be a sufficient 
assent to make the proposal and ac- 
ceptance a contract of sale. McDon- 
ald v: Needham, 254 Mass. 438, 150 
NE 224. 


73. Acceptance by performance of 
act generally see infra §§ 58, 59. 

74, U. S.—Canton Cotton Mills v. 
Southwest Overall Co., 8 F. (2d) 807. 


Conn.—Wright v. McCormack, 99 
Conn. 145, 121 A 467. 


Ga.—Miller v. McGhee Cotton Co., 
144 Ga. 392, 87 SE 387; Pitcher v. 
Lowe, 95 Ga. 423, 22 SE 678. 


Ill—Omer vy. Farlow, 46 Ill. A. 
122. 


Iowa.—Blakesburg Sav. Bank v. 
Bailey, 223 NW 899; Blakesburg Sav. 
Bank v. Blake, 207 Iowa 843, 223 NW 
895; Grande Ronde Lumber Co. v. Des 
Moines Casket Co., 177 Iowa 84, 158 
NW 498; Coad v. Rogers, 115 Iowa 
478, 88 NW 947. 

Kan.—Columbia Weighing Mach, 
Co. v. Vaughan, 123 Kan. 474, 255 P 
973. 
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Ky.—Cincinnati Equipment Co. v. 


Big Muddy River Consol. Coal Co., 
158' Ky. 247, 164 SW 794. 
Md.—Wheeling Steel, etc., Co. v. 


Evans, 97 Md. 305, 55 A 373. 


Mass.—Shady Hill Nursery Co. v. 
Waterer, 179 Mass. 318, 60 NE 789. 


Mich.—Stuart v. Home Tel. Co., 161 
Mich. 123, 125 NW 720. 


Mo.—Williams v. Emerson-Bran- 
tingham Impl. Co., (A.) 198 SW 425. 


Mont.—Steinbrenner v. Minot Auto 
Co., 56 Mont. 27, 180 P 729. 


N. Y.—Littlejohn v. Deutsch, 182 
App. Div. 759, 169 NYS 720; Jacob- 
sen v. Bond, 125 Misc, 898, 211 NYS 
819; Davidge v. Velie, 95 Misc. 511, 
160 NYS 820; National Cash Regis- 
ter Co. v. McCann, 80 Misc. 165, 140 
NYS 916 [aff 160 App. Div. 912 mem, 
145 NYS 1135 mem]. 


N. C.—T. C. May Co. v.' Menzies 
Shoe Co., 186 N. C. 144, 119 SE 227. 


Okl.—Barteldes Seed Co. v. Fox, 
134 Okl. 248, 273 P 258. 


Tenn.—Cole-McIntyre-Norfleet Co. 
v. Holloway, 141 Tenn. 679, 214 SW 
817, 7 ALR 1683. 


Vt.—Auer v. Robertson Paper Co., 
94 Vt. 473, 111 A 570. 


W. Va.—Wood, etc., Co. v. Hewitt 
Lumber Co., 89 W. Va. 254, 109 SE 
242, 19 ALR 467. 


Wis.—Felt, etc., Mfg. Co. v. North- 
western Egg, etc., Co., 178 Wis. 552, 
190 NW 481. 


Eng.—Harvey v. Facey, [1893] A. C. 
552. 

[a] Acceptance of order may be 
inferred by the parties’ conduct, con- 
sistent only with the view that the 
order constitutes a contract between 
them, such as the shipment of mate- 
rials in the order, statements by the 
seller that he will fill the same, if 
given a reasonable chance, and other 
conduct indicating that the parties 
consider the order the basis of a 
binding contract. Duquesne Lumber 
Co. v. Keystone Mfg. Co., 90 W. Va. 
(SS Mali WAG) PAE 


[b] Acceptance held sufficient.— 
(1) A letter acknowledging receipt of 
the order, and stating that it had been 
entered and shipment would be made 
as soon as possible, is a_ sufficient 
acceptance of. the order. Felt, etc., 
Mfg.-Co, v. Northwestern Ege, etc., 
Co., 178 Wis. 552, 190 NW 4381. (2) 
Where a buyer sends separate orders 
for goods, specifying the number, 
quality, price, and time of delivery 
and of payment, and the seller writes, 
“we are in receipt of the following 
contracts, for which we thank you,” 
describing the orders, the letter is an 
acceptance of the orders. Jordan v. 
Patterson, 67 Conn. 4738, 35 A 521. 
(3) Where a contract to sell and de- 
liver cotton is signed by the seller, 
but not by the buyer, but the buyer 
afterward makes and signs an entry 
on the contract that he has received 
a part of the cotton bought, this 
amounts to an acceptance on the part 
of the buyer, and the contract is 
thereby made binding on both par- 
ties. Miller v. McGhee Cotton Co., 
144 Ga. 392, 87 SE 387. 


[ec] Acceptance held insufficient.— 
Where the draft of an agreement fora 
purchase is in substitution of a for- 
mer agreement and is sent to the 
president of the purchaser company, 
who does not sign it, that he retains 


silence or acquiescence.’? 
not constituted by a mere determination or manifes- 
tation of an intention to accept in the future,*® par- 
ticularly when uncommuniecated ;*° or by a mere ac- 
knowledgment of the receipt of an order for goods 
and a promise that it will receive the seller’s atten- 
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Acceptance, however, is 


it and states as a reason for refusal 
that the financial conditions have so 
changed that it will be ‘impossible 
for the present to finance the scheme 
is not an acceptance. Cincinnati 
Equipment Co. v. Big Muddy River 
ane Coal Co., 158 Ky. 247, 164 SW 


[d]. Rule applied.—Where an agent 
sold goods at a specified price, to be 
delivered on the buyer’s request, con- 
ditioned on the principal having the 
goods in stock when the order reached 
him, and the principal, on receiving 
the order, wrote to the buyer ac- 
knowledging the receipt, and, without 
stating that the goods were not in 
stock, asked for references as to the 
buyer’s financial standing, and there- 
after allowed the buyer to believe 
that the reference furnished in re- 
ply to the letter was satisfactory, and 
that the order was accepted, on the 
principal’s failure to deliver the goods 
the buyer could recover damages for 
breach of contract, although the 
goods were never in the seller’s stock. 
eres v. Lowe, 95 Ga. 423, 22 SH 


_ Implied agreement generally see 
infra §§ 73-75. 3 


75. See infra § 59. 


76. Giebert Grocery Co. v. Howell, 
289 Fed. 474. 


[a] 


[ Illustration.—Where, on _  re- 
ceipt of a buyer’s order for sugar, 
the seller returns to the buyer, 


through a broker, a so-called con- 
firmation, having stamped on it, “Ship 
sight draft against B/L,” a departure 
from the usual terms, this amounts 
to a counter offer on new terms, and 
by the buyer repeatedly recognizing, 
in subsequent letters to the seller, 
the existence of a contract between 
it and the seller, such altered terms 
are accepted by the buyer. Gilbert 
Grocery Co. v. Howell, 289 Fed. 474. 


77. See infra § 60. 


78. Miss.—Pioneer Box Co. v. Price 
Veneer, etc., Co., 132 Miss. 189, 96 S 
103, 29 ALR 1349. : 


Mo.—Baker Matthews Lumber Co. 
v. Leach, (A.) 255 SW 955. 


N. Y.—Smith v. New York Cent. 
R. Co., 4 Abb. Dec. 262, 4 Keyes 180. 


Pa.—Rasche v. Campbell, 276 Pa. 
268, 120 A 132. \ 


S. C—Moneyweight Scale Co. v. 
Gordon Mercantile Co., 102 S. C. 419, 
86 SE 1060. cs 

[a] Illustrations.—(1) Where an 
offer to sell goods requires payment 
to be secured either by a letter of 
credit ar by deposit on account, an 
acceptance by the buyer, in which he 
states that on the following day he 
will designate which method he will 
pursue, does not make the contract 
binding on either party, since it 
merely manifests an intention to ac- 
cept in the future. Rasche v. Camp- 
bell, 276 9 Parr 268 5 20% ATs 2am 
Where a seller of lumber never ac- 
cepts an order, his letter advising 
a buyer in response to an inquiry 
that he has been unable to do very 
much on account of certain conditions 
existing in the territory, but expects 
an improvement in the near future, 
does not constitute an acceptance, 
but at most indicates an intention to 
accept. Baker Matthews Lumber Co. 
v. Leach, (Mo. A.) 255 SW 955. 


79. See infra § 66. 
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tion and its acceptance be considered.®° 

[§ 58] (2) Acceptance by Performance of Act‘? 
As in the ease of contracts in gen- 
eral,®? acceptance of an offer to buy or sell goods may 


—(a) In General. 


be implied from the performance of 


the offer,’* and communicated to the -offerer.S+ 
case of an offer to sell, acceptance may be made by 
submitting an order in accordance with the terms of 
or by receiving and retaining the 


the offer;*® 


80. Manier v. Appling, 112 See) 
663, 20 S 978; Krohn-Fechhelmer Co. 
v. Palmer, 282 Mo. 82,-221 SW 353, 10 
ALR 673 [answering cert questions 
CAD mS TSW. “63 )200 Van Keuren. Vv. 
Boomer, etc., Press Co., 143 App. Div. 
785, 128 NYS 306; National Cash 
Register Conv: McCann, 80 Mise. 165, 
140 NYS 916 [aff 160 App. Div. 912° 
145 NYS 1135]; Bowser v. Crescent 
Sune Station, 133 S. C. 281, 130 SE 


81. Dealing with goods as consti- 
tuting implied agreement see infra §§ 
73, 74. 


82. See Contracts § 73. 

83. U. S—Milton v. H. C. Stone 
Lumber Co., 36 F. (2d) 583 [aff 36 
FY, (2d) 589]. 


Colo.—Michigan Stove Co. v. Pueb- 
Si Hardware Co., 51 Colo. 160, 116 P 
3 : 


Hl.—Knight Light Co. v. Morrison, 
203 Ill. A. 508. 


Iowa.—Port Huron Mach. Co. v. 
Wohlers, 207 Iowa 826, 221 NW 843; 
Petroleum Products Distributing Co. 
v. Alton Tank Line, 165 Iowa 398, 146 
ae 52; McCormick Harvesting, Mach. 

$8 Sees tomes 89 Iowa 525, 56 
Now & 

Ree fi eben sic v. Wiard Plow 

Co., 45 Mich. 322, 7 NW 902. 


' Minn.—Reid Vv. Northwestern 
Impl., ete., Co., 79 Minn. 369, 82 NW 
672. 


Miss.—Pioneer Box Co. v. Price 
Veneer, etc., Co., 132 Miss. 189, 96 S 
103, 29 ALR 1349. 


Mo.—Outcault Adv. Co. v. Wilson, 
186 Mo. A. 492, 172 SW 394; Carter v. 
Western Tie, ete., Timber Co., 184 Mo. 
A. 523, 170 SW 445. 


N. J.—Wales Adding Mach. Co. v. 
Huver, 98 N. J. L. 910, 121 A 621. 


Pa.—Seaboard Lith. Co. v. Tait, 87 
Pa. Super. 338. 


Tex.—Cooper Je aceenbayn 
Grain Co., (Civ. AN 144 SW 35 


Eng.—Humpbhries v. eee 
Fast, 45, 104 Reprint 1006. 


[a] Acts held acceptance.—(1) 
Furnishing the purchaser with an- 
other machine pending the delivery 
of that contracted for shows an ac- 
ceptance of the order binding on both 
parties. Wales Adding Mach. Co. 
Wad VG Wa0 OuINee dls) Hae | SLOW mat» AS 
621. (2) A written order for goods 
is impliedly .accepted by manufac- 
turing, shipping, and installing the 
goods ordered, although the writ- 
ten acceptance thereof is not signed 
by the seller until after delivery of 
the goods. Knight Light Co. v. Mor- 
rison, 203 Ill. A. 508. (3) An offer to 
purchase grain is accepted by the 
purchase of the grain in the open 
market before a communication of a 


16 


revocation, Cooper Bros. v. J. Ros- 
enbaum Grain Co., (Tex. Civ. A.) 144 
SW 358. (4) Where an offer of sale 


fixes a time and place at which the 
buyer is to reject or accept, and the 
buyer attends at the time and place 
fixed, and tenders the price the next 
day, the contract is complete. Omer 
v. Farlow, 46 Ill. A. 122. (5) Where 
a sales contract relating to an entire 
shipment has been more than two 
thirds performed by the seller and 


SALES 


acts induced by 
In 


buyer, there can be no question that 
the contract signed by the seller only 
has been accepted by the buyer. <As- 
pironal Laboratories v. Rosenblat, 34 
Ga. A. 255, 129 SE 140. (6) An or- 
der for sugar is accepted by the sell- 
er’s receipt and retention of the bro- 
ker’s notes, acceptance of shipping 
orders, shipment of eight cars and 
payment therefor by the buyer, ar- 
rangement for and carrying out ad- 
justment of claim for loss of one car 
for buyer’s benefit, and by dealing 
with the buyer for delay or indul- 
gence in making shipments. How- 
ell v. McNeil, etc., Co., 285 Fed. 873. 


[b] Rule applied. —Where one 
party agrees to deliver to another a 
quantity of cotton, but the other does 
not agree to purchase or to receive 
and pay for the cotton, or to assume 
any obligations in respect thereto, 
the right of the latter to demand an 
enforcement of the obligation de- 
pends on his doing some act prior to 
the time for the delivery of the cot- 
ton which will bind him to accept and 
pay for it. Bashinski v. Lake, 9 Ga. 
A. 352, 71 SE 702. 

[c]. Retention of blueprints sub- 
mitted does not constitute acceptance 
of a bid or contract to furnish build- 
ing material. Southern Wire, etc., 
a v. Thomas, (Tex. Civ. A.) 256 SW 

tG 


84 See infra § 66. 


85. Cal.—Las Palmas Winery, etc., 
y. Garrett- 167 Cali.397, 139=P LOak 


Ga.—Trigg Candy Co. v. Emmett 
Shaw Co., 9 Ga. A. 358, 71 SE 679. 


yee TEA A hy Adding Mach. 


Co. v. Mt. Auburn Cemetery, 217 
Mass. 378, 104 NE 744. 
Minn.—King v. D. BE. Ryan Co., 179 


Minn. 385, 229 NW 348. 


N. Y.—Braverman v. Naimark, 194 
NYS 855. 


N. C.—American Steel, etc., Co. v. 
Copeland, }159 IN? C. 556, 75 SE 1002. 


[a] Thus a telegram by a seller 
offering a carload of potatoes, with a 
telegram in response by the buyer 
directing shipment, constitutes a 
sale without further confirmation. 
King v. D. EB. Ryan Co., 179 Minn. 385, 
229 NW 348. 


[b] Order for innohine, on which 
the ,seller furnishes it to the buyer, 
although not signed by the seller, 
may be treated as an acceptance of 
a previous oral offer made by the sell- 
er, the transaction constituting a 
binding contract. Burroughs Adding 
Mach. Co. v. Mt. Auburn Cemetery, 
217 Mass. 378, 104 NE 744. 


86. See infra § 60. 


87. Farmers’ Handy Wagon Co. v. 
Newcomb, 192 Mich. 634, 159 NW 152. 


[a]. Thus, where an offer to sell 
according to order is made by ship- 
ping the goods, after cancellation of 
the order, the act of the buyer in 
having the goods reshipped for his 
benefit, from the place where the sell- 
er had shipped them, constitutes an 
acceptance of such offer. Farmers’ 
Handy Wagon Co. v. Newcomb, 192 
Mich. 634, 159 NW 152. 


ie ey agreement see infra §§ 73- 


88. Ableman y. American Sugar 


[§§ 57-59 


Refining Co., 9 F. (2d) 318. 


{a] In Mississippi (1) 
seller offers to sell lumber subject to 


goods ;8* or by otherwise exercising acts of owner- 7 
ship over the property after it is delivered.*’  - 


[§ 59] (b) Shipment or Delivery of Goods. 
less a formal wxitten acceptance is required by the ; 
order,’® an order for goods to be shipped or deliv- 
ered to the buyer, if not previously withdrawn,®*® is 
accepted and becomes a binding contract of sale when ~ 
the goods are shipped or delivered in accordance with | 
the terms of the order,®® without any formal notice 


4 


Un- 


vi 


where a 


the rules of an association which re- 


quires written contracts, but on re- 
ceipt of orders expressly requiring 
acknowledgment and statement of 


shipping dates, it does not communi- 


cate any acceptance to the buyer, its 
acts in filing’ the orders and com- 


mencing the preparation of the stock — 
thereby talled for is not an accept- — 


ance. 
neer Co., 1382 Miss. 189, 96 S 103, 29 
ALR 1349. (2) But in an earlier case 
it was held that, where a written con- 
tract signed by the purchaser, 


Pioneer Box Co. v. Price Ve-- 


but © 


providing that it would become a con- — 
tract on the acceptance being writ- 
ten therein, is sent to the office of the > 


seller and the/ outfit ordered 


is® 


shipped by the seller, such contract | 


is accepted by the seller by such act 
and is binding, although not accepted 
in writing by the seller. Hercules 
Mfg. Co. v. Wallace, 124 Miss. 27, 86 
S 706. 

89. 
Refining Co., 9 F. (2d) 318 


anon 


thie 


Ableman v. American Sugar 


Withdrawal of offer generally see 


supra §§ 47-53. 
90.8 

Sugar Refining Co., 9 F. (2d) 318. 
Ala.—Sturdivant v. Mt. Dixie Sani- 

es etc.} Co. 197 Ala, 280,772 S 


Ariz.—Pratt-Gilbert Co. v. Renaud, 
25 Ariz. 79, 213 P 400. 

Conn.—Lewis A. Crossett Co. v. 
American Polish Corp., 97 Conn. 485, 
117 A 415. 


Ga. eheee v. Howell, 7 Ga. A. 311, 
66 SE 8 


eee bee v.. Edward Thompson 
Co., 56 Ind. ae 274, 104 NE 106, 


Iowa.—Port Huron Mach. Co. v. 
Wohlers, 207 Iowa 826, 221 NW 843; 


S.—Ableman v. American ~ 


Petroleum Products Distributing Co. 


v. Alton Tank Line, 
146 NW 52; Aultman v. Nilson, 112 
Iowa 634, 84 NW 692; Rock Island 
Plow Co. v. Meredith, 107 Iowa 498, 
78 NW 233 


Kan._Columbia, Weighing Mach. 
eee v. Vaughan, 123 Kan. 474, 255 P 


Ky.—Newton v. Bayless Fruit Co., 
155 pe 440, 159 SW 968. 

La.—Cyrus W. Scott Mfg. Co..v. 
Stoma, 10 La. A, 469, 121 S 335; Stew- 
art v. "Verges, 6 La. A. 429. 


165 Iowa 398, 


Md.—<Auto Outing Co. v. McFred-— 


erick, 146 Md. 106, 125 A 886. 


ey Wigs RU eee v. Crosby, 117 Mass. 


Mich.—National Cash Register Co. 
Dehn, 189 Mich. 406, 102 NW 965. 


Miss.—Hercules Mfg. Co. v. Wal- 
lace, 124 Miss. 27, 86 S 706. 


Mo.—Dierks Lumber, ete., 
Duncan Shingle, ete., Co. (A.) 234 
SW_ 362, 364 [quot Cyc]; Williams 
y. Emerson- Brantingham Impl. 
(A.) 198 SW 425. 


Vv. 


Con eye 


Co.,9 


Nebr.—Monarch Portland Cement 


coe v. Creedon, 94 Nebr. 185, 142 NW 
Co., 87 Nebr. 117, 127 NW 218, 1388 
AmSR 435. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Sheridan Coal Co. v. C. W. Hull 


§§ 59-60] . 


thereof,®* notwithstanding the order provides for the 
signing and delivery of a duplicate of the order by 
There is no acceptance, however, where 
the shipment or delivery is made on different terms 
from those contained in the order,®* as where the 
goods do not conform to the order in kind®* or 
amount ;°° or where the shipment or delivery is not 
to the buyer, but to the seller’s own agency.®® 
Partial shipment or delivery. Where goods are 
ordered to be delivered in installments, the shipment 
of one or more of the required installments consti- 
tutes an acceptance of the order in its entirety.°? 


the seller.®? 


SALES 


cence.” 


But it has been held that a partial shipment or deliv- 


N. Y.—Briggs v., Sizer, 30 ‘N. Y. 
647; John Van Benschoten Ine., v. 
Rondos, 213 App. Div. 874, 209 NYS 
427; Grant v. Griffith, 39 App. Div. 
107, 56 NYS 791 [aff 165 N. Y.. 636, 
59 NE 1123]. 


N. C.—Ober v. Smith, 78 N. C. 313; 
Crook v. Cowan, 64 N. C. 743. 


Pa.—Cooper v. Altimus, 62 Pa. 486; 
Seaboard Lith. Co. v. Tait, 87 Pa. Su- 
per. 338; Coastwise Lumber, etc., Co. 
v. Stitzinger, 81 Pa. Super. 554, 558 
[quot Cyc]. F 

S. C.—Burwell v. Chapman, 59 S. C. 
581, 38 SH 222. 

Wash.—Whitman Agricultural Co. 
y. Strand, 8 Wash. 647, 36 P 682. 


W. Va.—Duquesne Lumber Co. v. 
Keystone Mfg. Co., 90 W. Va. 6738, 112 
SE 219. 

Wis.—Kingman v. Watson, 97 Wis. 
596, 73 NW 438; Hawkinson v. Har- 
mon, 69 Wis. 551, 35 NW 28; West- 
ern Historical Co. v. Schmidt, 56 Wis. 
681, 14 NW 822. 

Ont.—In re Hudson Fashion 
Shoppe, Ltd., 57 Ont. L. 505, [1925] 3 
DomLR 927 [app allowed on other 
grounds 58 Ont. L. 130, [1926] 1 
DomLR 199]; Petrie v. Rae, 46 Ont. 
L. 19, 16 OntWN 311. 


[a] MTlustrations.—(1) A delivery 
by the seller of a threshing machine 
to the buyer pursuant to his order 
binds the latter to perform the terms 
of the order as to payment, and the 
acceptance of the order by the seller 
binds it to comply with stipulations 
therein onits part. Kingman v. Wat- 
son, 97 Wis. 596, 73 NW 438. (2) A 
written offer to purchase a weighing 
machine, stating the price and terms, 
on condition that the seller furnish 
mechanical parts required for five 
years without charge, is accepted by 
shipment of the machine. Columbia 
Weighing Mach. Co. v. Vaughan, 123 
Kan. 474, 255 P 973. 


{[b] Affirmative answer to a prop- 
osition to purchase coal, followed by 
a delivery of a major part of the fuel 
referred to, may be taken as satisfac- 
tory evidence of an acceptance of the 
proposition, although the answer in- 
dicates that there may be a brief de- 
lay in the first delivery_of the coal. 
Sheridan Coal Co. v. C. W. Hull Co., 
87 Nebr. 117, 127 NW 218, 138 Am 
SR 435. 

{c] Grain company is liable as 
purchaser for wheat deposited in its 
agent’s warehouse and shipped to the 
company at its order although at the 
time of sale the wheat in the ware- 
house was less than the receipts 
ealled for. Bollen v. Northern Grain, 
etc., Co., 85 Wash. 86, 147 P 636. 

{a] Order given salesman subject 
to the seller’s approval is within the 
text rule. Cyrus W. Scott Mfg. Co. 
v. Stoma, 10 La. A. 469, 121 S 335. 

91. See infra § 66. 

92. Pratt-Gilbert Co. v. Renaud, 25 
Ariz. 79, 213 P 400. 

[a] Thus, although an order for 
a tractor specifies that it shall not be- 


come binding until the seller accepts 


it and forwards a duplicate of the or- 
der to the buyer, and no duplicate of 
the order is ever signed by the seller 
and delivered to the buyer, yet the 
order is accepted by the delivery of 
the tractor by the seller to the buyer 
so that the terms of the order become 
a binding contract on both parties as 
respects the provisions therein as to 
warranty. Pratt-Gilbert Co. v. Re- 
naud, 25 Ariz. 79, 213 P 400. 


93. Miller Bros. Hat Co. v. A. D. 
Smith Sons Co., 206 App. Div. 444, 201 
NYS 476 [rev on other grounds 237 
N. Y. 570, 143 NE 747]; Hornthal, 
ete., Co. v. Denzer, 176 NYS 9; Gold- 
ing v. Foster, 188 N. C. 216, 124 SE 

0. 

[a] Illustrations.—(1) A shipment 
of goods at the same prices, but. on 
different terms, than stipulated in the 
buyer’s order, is not as a matter of 
law a partial delivery under the or- 
der. Miller Bros. Hat Co. v. A. , 
Smith Sons Co., 206 App. Div 444, 
201 NYS 476 [rev on other grounds 


237 N. Y. 570, 148 NE 747 (rearg den 
238 N. Y. 549 mem, 144 NE 866 
mem)]. (2) Where a buyer orders po- 


tatoes to be shipped the day of or- 
der, and the seller replies that he 
will ship on the following Monday, 
three days later, and the buyer tele- 
graphs after Monday, ‘“‘When are you 
going to ship? fg i d Answer 
quick,” he is not required to accept 
shipment, made three days later, 
without reply to telegram, there be- 
ing no binding sale. Golding v. Fos- 
ter, 188 N. C. 216, 124 SE 160. 


Variance of acceptance from offer 
in general see infra §§ 63, 64. 


94. Cooper v. Altimus, 62 Pa. 486. 


95. Bruce v. Pearson, 3 Johns. (N. 
Y.)/534. 


96. Williams v. 
ingham Impl. Co., 
425. 

97, Lang, ete, Mie. Co. iva bt. 
Wayne Corrugated Paper Co., 278 Fed. 
483; Lewis A. Crossett Co. v. Ameri- 
can Polish Corp., 97 Conn. 485, 117 A 
415; Haskell, etc., Car Co. v. Alle- 
gheny Forging Co., 47 Ind. A. 392, 91 
NE 975; Wood, ete, Co. v. Hewitt 
Lumber Co., 89 W. Va. 254, 109 SE 
242, 19 ALR 467. 


{a] Illustrations.—(1) Where a 
seller, on receipt of the buyer’s or- 
der from its salesman for shoes to 
be shipped in lots at different times, 
ships a lot within the time of deliv- 
ery agreed on and as ordered, except 
for a few substitutions in sizes, which 
are explained by letter, it accepts the 
balance of the order, and the con- 
tract is complete. Lewis A. Crossett 
Co. v. American Polish Corp., 97 Conn. 
485, 117 A 415. (2) A partial and 
reasonably prompt shipment by the 
offeree of more than half of the quan- 
tity and quality of the lumber pur- 


Emerson-Brant- 
(Mo. A.) 198 SW 


‘chased for delivery, and delivered to, 


and accepted by, the offerer, pursuant 
to the terms and conditions of the of- 
fer, amounts to an acceptance by the 
offeree. Wood, etc., Co. v. Hewitt 


. 
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ery under an order for a number of articles or pieces’ 
of goods amounts only to an acceptance pro tanto®® 
and does not, of itself, constitute an acceptance of 
the entire order.°® 
order, merely as a matter of accommodation, does 
not constitute an acceptance of the order. 

[§ 60] (8) Acceptance by Silence or Acquies- 
The mere fact that a person to whom an 
offer to buy or sell goods is made fails to reply there- 
to and reject the offer, ordinarily, cannot be taken 
as an acceptance of the offer,? even though the offer 
states that. silence will be taken as consent.* 


Delivery of a small part of an 


In ac- 


Lumber Co., 89 W. Va. 254, 109 SE 
242, 19 ALR 467. 


[b] Weekly shipments.—Where a 
buyer orders a large quantity of 
goods, the shipment thereof to be 
made in weekly shipments, the action 
of the seller in making weekly ship- 
ments of substantially the amount 
ordered is an implied acceptance of 
the order. Lang, etc., Mfg. Co. v. Ft. 
Waxpe Corrugated Paper Co., 278 Fed. 


98. Ralston Purina Co. v. Arthur, 
37 Ga. A. 198, 139 SE 366; Hampton 
Cotton Mills v. Hershfeld, 121 Misc. 
518, 201 NYS 556. 


99. Ralston Purina Co. v. Arthur, 
37 Ga. A. 198, 139 SE 366; Weems v. 
Pick, 33. Ga. A. 579, -127 7SE_ 819; 


Hampton Cotton Mills v. Hershfeld, 
121 Misc. 518, 201 NYS 556. 


[a] Delivery of part of order (1) 
for goods given the seller’s agent is 
not, aS a matter of law, such accept- 
ance of the order as to make it bind- 
ing on the seller as a contract, but 
to the extent that it is unfulfilled it 
is executory and subject to cancella- 
tion. Hampton Cotton Mills. v. 
Hershfeld, 121 Misc. 518, 201 NYS 556. 
(2) The fact that a seller ships part 
of the goods specified in a buyer’s 
order, before the buyer directs that 
no further shipments be made, does 
not of itself amount to such accept- 
ance of the entire order as will legal- 
ly bind the seller and convert the or- 
der into a valid_ mutual agreement to 
ship the remainder of the goods at the 
price named. Chickamauga Mfg. Co. 
v. Augusta Grocery Co., 23 Ga. A. 163, 
98 SE 114. 


1. Senner, etec., Co. v. Gera Mills, 


185 App. Div. 562, 173 NYS 265; Ce- 
cile Costumes v. Michel, 190 NYS 509. 


[a] Thus delivery of a small part 
of an order of merchandise at the 
earnest solicitation and statement of 
the firm ordering the goods that it is 
necessary to have the goods to carry 
on the business does not show an ac- 
ceptance of the order, especially 
where the credit‘ man of the seller 
insists on collection several days 
thereafter, the order allowing a sev- 
enty-day credit. Senner, etc., Co. v. 
Gera Mills, 185 App. Div. 562, 173 
NYS 265. 


2. Implied agreement see infra §§ 


3. U. S.—Columbia Malting Co. v. 


Sao See Corp..7- 3) ed) 
Del.—Weishut yv. Layton, 28 Del. 


364, 93) “AW 1057. 

D. C.—Curtis v. American Case, 
etc., Co., 38 App. 115; Metzler v. Har- 
ry Kaufman Co., 32 App. 434. 

Kan.—Conry v. McLean, 117 Kan. 
595, 232 P1030. 

Ky.—Cincinnati Equipment Co. v. 
Big Muddy River Cons. Coal Co., 158 
Ky. 247, 164 SW 794. 

Eng.—Felthouse v. Bindley, 11 C. 
B. N.S. 869, 103 ECL 869, 142 Re- 
print 1037. 

4 Felthouse v. Bindley, supra. 
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‘cordance with this rule, a person receiving an order 
through a salesman ordinarily is under no duty to 
notify the buyer of his refusal to accept the order,® 
and no presumption of acceptance arises because of 
But where the facts and 
circumstances of the particular transaction impose 
a duty on the person receiving the offer to inform 
the offerer of his intention not to accept, a failure 
to refuse or reject the offer within a reasonable time 
as where, in pre- 
vious dealings between the parties, the offeree had 
been in the habit of giving notice of rejection when 
the offer was not accepted,® or where the offer or 
order has been solicited by the offeree’s agent,® or 
is for articles of a perishable nature.?° 
by a seller may be implied from his retention of a 
cash payment for an unreasonable length of time, 
without notifying the buyer of his nonacceptance of 


a failure so to notify.® 


amounts to an acceptance thereof,’ 


SALES 


der,4? unless a 


time.?3 


Acceptance 


the order;'1 or by his receiving and depositing in 


5. Senner, etc., Co. v. Gera Mills, 
185 App. Div. 562, 173 NYS 265. 

6. Senner, etc., Co. v. Gera Mills, 
supra; American Maid Flour Mills 
Vv. rey (Tex. Civ. A.) 285 SW 641. 

1/5 S.—Corbett v. ay ipston Plk- 
horn Coal Co., 296 Fed. 57 


Del.—Weishut yv. Spl hy 
304, 93 A 1057. 

Ky.—Bluegrass Cordage Co. v. Lu- 
uae 98 Ky. 583, 838 SW 835, 17 KyL 


28 Del. 


N. Y.—Industrial Engineering Co. 
v. Jennison-Wright Co., 203 App. Div. 
711, 196 NYS 836. 


R. I—Harris v. Santee 
Cypress Lumber Co., 72 A 392. 


S. D.—Sioux Falls Adjustment Co. 
Vv. Penn Soo Oil: Co., 53-8. D. 77,220 
NW 146. 


Tenn.—Cole-McIntyre-Norfleet Co. 
v. Holloway, 141 Tenn. 679, 214 SW 
817, 7 ALR 1683. 


Tex.—Peterson v. Graham-Brown 
Shoe Co., (Civ. A.) 210 SW 737. 


[a] Ilustrations.—(1) Where an 
order given to a salesman provides 
that it is to be approved by the prin- 
cipal, a failure of the latter to an- 
swer for twelve days after submis- 
sion to him constitutes an implied 
acceptance. Bluegrass Cordage Co. 
Vv. Luthy, 98 Ky. 583, 33) SW ..835, V7, 
KyL 1126. (2) Where a buyer’s or- 
der for shoes given to a Seller’s sales- 
man is received by the seller, the 
seller is bound thereby, where no no- 
‘tice is given the buyer that the or- 
der would not be filled. Peterson v. 
Graham-Brown Shoe Co., (Tex. Civ. 
A.) 210 SW 737. (3) Where a coal 
company, under a sales agency con- 
tract, has the right to reject orders 
sent by an agent, it is required to do 
so when the orders are received, and 
is liable for breach of contract, where 
it fails to fill the orders, although 
not rejecting them until long after 
their receipt. Corbett v. 
Elkhorn Coal Co., 296 Fed. 577. 


{b] Refusal within reasonable 
time.—Where a seller received an or- 
der for goods in South Carolina on 
July 29, the order being incomplete, 
in that a list of the goods referred 
to was not inclosed, and the seller’s 
refusal to accept the order was mailed 
August 17, in view of the incomplete- 
ness of the order and the time oc- 
cupied in correspondence between 
South Carolina, Rhode Island, and 
Chicago, in ‘attempting to ascertain 
what the list contained, the seller re- 
fused the order within a reasonable 
time, so that there was no acceptance 
by acquiescence. Harris v. Santee 
River Cypress Lumber Co., (R. I.) 


River 


‘silence 


Winston, 


72 A 392. 


[c] Rebuttal of presumption.— 
Any presumption from silence that 
an order and acceptance resulted in 
a binding contract, notwithstanding a 
later more formal contract was con- 
templated, is but an implication of 
fact, and is clearly rebutted by the 
fact that subsequently the buyer in- 
sists on the seller’s executing a form 
of contract containing different pro- 
visions, and still later notifies. the 
seller that it will waive the execu- 
tion of its form of contract, which 
new offer of the buyer the seller then 
refuses to accept, so that in conse- 
quence there is no meeting of the 
minds. Industrial Engineering Co. v. 
Jennison-Wright Co., 203 App. Div. 
711, 196 NYS 836. 


8. Royal Card, etc., Co; Vv. 
Dresdner Bank, 27 FE (2d) "791; Sioux 
Falls Adjustment Co. v. Penn ‘Soo Oil 
Co., 538 S. D. 77, 220 NW 146. 


9. Cole-McIntyre-Norfleet Co. Vv. 
Holloway, 141 Tenn. 679, 214 SW 817, 
7 ALR 1683; Hendrickson v. Inter- 
national Harvester Co., 100 Vt. 161, 
135 A 702. 


[a] Reason for rule.—‘‘When one 
sends out an agent to solicit orders 
for his goods, authorizing such agent 
to take such orders subject to his 
(the principal’s) approval, fair deal- 
ing and the exigencies of modern 
business require us to hold that he 
shall signify to the customer with- 
in a reasonable time from the receipt 
of the order his rejection of it, or 
suffer the consequence of having his 
operate aS an _ approval.” 
Hendrickson y. International Har- 
vester Co., 100 Vt. 161, 135 A 702. 


10. Cole-McIntyre-Norfleet Co. v. 
Holloway, 141 Tenn. 679, 214 SW 817, 
7 ALR 1683. 


[a] Reason for rule.—‘‘When the 
subject of a contract, either in its 
nature or by virtue of conditions of 
the market, will become unmarket- 
able by delay, delay in notifying the 
other party of his decision will 
amount to an acceptance by the of- 
ferer. Otherwise, the offerer could 
place his goods upon the market, and 
solicit orders, and yet hold the oth- 
er party to the contract, while he 
reserves time to himself to see if 
the contract will be profitable.” 
Cole-McIntyre-Norfleet Co. v. Hollo- 
way, 141 Tenn. 679, 683, 214 SW 817, 
7 ALR 1683. 


[b] Thus, although orders solic- 
ited by drummers for a wholesaler 
are not binding until accepted by the 
wholesaler, yet, if the wholesaler 
wishes to reject such an order, he 
should, especially in case of orders 


a bank a check, 


[§ 60 


in part payment, sent with an or- 
rejection and offer to return the 


amount of the check are made within a reasonable 
So, also, where goods are delivered, as un- 
der a sale, but without an authorized order therefor, 
the goods may either be accepted or rejected by the 
buyer;14* and, until accepted, they remain the prop- 
erty of the seller,?® and the mere fact that the per- 
son to whom the goods have been delivered fails to 
notify the sender that he will not buy does not con- 
stitute such an acceptance as will convert the trans- 
action into an contract of sale,® unless, by reason 
of the circumstances, such as the course of dealing 
between the parties, it 1s the duty of the buyer to 
notify the seller if he intends to refuse to accept the 
eoods,!? in which Gase an acceptance thereof, and a 
binding contract of sale, will be implied, if he re- 
mains silent and retains the goods,!8 or resells 


for perishable articles and articles 
consumable in the use, notify the cus- 
tomer within a reasonable time that 
the order is not accepted, and if, with 
ample opportunity, he fails to do so, 
silence for an unreasonable length of 
time will amount to acceptance, if 
the customer is relying on him for 
the goods. Cole-McIntyre-Norfleet 
Co. v. Holloway, 141 Tenn. 679, 214 
SW 817, 7 ALR 1683. 

11. Enterprise Mfg. Co. v. Camp- 
bell, (Ky.) 121 SW 1040. 


[a] Ilustration.—Where a manu- 
facturer who receives an order for 
a sawmill and fixtures for delivery 
at thirty days or as soon thereaft- 
er as he can obtain transportation 
to the point of delivery, the order 
stipulating for a cash payment and 
secured notes for the balance, and 
providing that the order is subject 
to the acceptance of the manufac- 
turer, accepts the cash payment, he 
must, within a reasonable time which 
does not exceed the thirty days, ei- 
ther accept or reject the order, and 
by retaining the cash payment there- > 
after without notifying the buyer of 
the nonacceptance of the order, the 
order is accepted and a binding con- 
tract is made. Enterprise Mfg. Co. 
v. Campbell, (Ky.) 121 SW 1040. 

12. American Auto. Co. v. Perkins, 
83 Conn. 520, 77 A 954. 

13. Brown v. Jackson, 207 Ill. A. 
352; L. A. Becker Co. v. Clardy, 96 
Miss. 301, 51 S 211, AnnCas1912B 355. 


[a] Retention of check for limited 
time as not acceptance. Brown v. 
Jackson, 207 Ill, A. 352. 

140 sRoyal’. Card,” etes Cos 
Dresdner Banik 27 FB. (2d) 791. 

25.4) Royal, = Card, tC, re COnmn We 


-| Dresdner Bank, supra. 


16. Hobbs v. Massasoit Whip Co., 
158 Mass. 194, 33 NE 495; Royal Ins. 
Co. v. Beatty, 119 Pa. 6, 12 A 607, 4 


Se te, 622; Orcutt v. Roxbury, 17 
L7.. Royal > Card; Pete; o. Com eee 


Dresdner Bank, 27 F. (2d) 791; Hobbs 
v. Massasoit Whip Co., 158 Mass. 194, 
Fi NE 495. And see cases infra note 


18. Kan.—Clark v. Topeka Flour 
Mills Co., 109 Kan. 306, 198 P 935. : 


Mass.—Welch v. Bombardieri, 252 
Mass. 84, 147 NE 595; Hobbs v. Mas- 
sasoit Whip Co., 158 Mass. 194, 33 
NE 495. 

Pa.—Franklin Sugar Refining Co. 
v. Lykens, Mercantile Co,, 274 Pa. 206. 
7 ATS 0: 

Tenn.—Ross Meehan Foundries v. 
Nashville Bridge Co., 149 Tenn. 693, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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them,*® although he directs the sale to be made for 


the seller’s account.?° 
-[§ 61] (4) Acceptance by Post 


Where an offer to buy or sell is made by post or tele- 
graph, unless it can fairly be inferred from the offer 
or other prior communication that some other means 
of communicating acceptance is expected,?? 
ance of the offer may be made by the same means, 
that is, by letter or telegram,?* and unless the offer 


261 SW 674. 


Wash.—Larson vy. Inland Seed Co., 
ee Wash. 557, 255 P 919, 62 ALR 


W. Va.—Thompson vy. Douglass, 35 
W. Va. 337, 18 SE 1015; Bartholomae 
Ve Paull, 28° We Var v7a. 


Eng.—Couston v. Chapman, L. R. 
2H. L. Se. 250; Beverley v. Lincoln 
Gas Light, etc, Co., 6 A. & E: 829, 
33 ECL 434, 112 Reprint 318; Bianchi 
Me ech. 1M. & W. 545, 150 Reprint 

Bats 


[a] Illustrations.—(1) Where one 
Sends. goods to another as under a 
sale, and at the same time sends a 
bill of the goods, and the goods and 
bill reach the one to whom they are 
sent, whether he ordered them or not, 
in law, he will be regarded as a pur- 
chaser, unless within a reasonable 
time he either returns the goods or 
notifies the sender that he will not 
accept them. Thompson v. Douglass, 

DPW. Va. sot; £3 SH) 1076.., @) A 
buyer’s retention without objection 
of a brokers’ memoranda of sales of 
sugar, specifying delivery in certain 
months or as soon thereafter as pos- 
sible, and providing that the buyer 
will accept delivery when made, war- 
rants the jury in inferring a ratifica- 
tion of such terms. Franklin Sugar 
Refining Co. v. Lykens Mercantile Co., 
274 Pa. 206, 117 A 780. (3) A buyer 
accepting and using castings deliv- 
ered in a finished condition, although 
ordered in the rough, with knowledge 
of the seller’s price for finished cast- 
ings, impliedly agrees to pay such 
sum and is liable therefor, although 
the castings were not reasonably 
worth that amount. Ross Meehan 
Foundries v. Nashville Bridge Co., 
149 Tenn. 6938, 261 SW 674. (4) 
Where a milling company sells flour 
to a broker, and under his direction 
ships the flour to a purchaser at an 
advanced price, by which the broker 
is to receive twelve cents per bar- 
rel commission, and the seller sends 
a written confirmation to the pur- 
chaser, offering to enter into a con- 
tract direct with him for the sale 
of the flour, which he retains, but 
never informs the seller whether he 
agrees or not, if he has any contract 
with the seller; it is on the terms 
stated in the confirmation. Clark v. 
Topeka Flour Mills Co., 109 Kan. 306, 
198 P 935. 


Implied promise to pay price see 
Contracts § 72 text and note 63. 


NOm OV ale sOard.. ete.) (COn Vi. 
Presaner “Bank? 27 FE. (C2dy)i- 79 UL: 
oe v. Nelson, 66 Vt. 660, 30 A 
94, ae, 

20. Royal Card, CUCr, be COun LV: 
Dresdner Bank, 27 F. (2d) 1791; 

660, 30 A 


eae v. Nelson, 66 Yt. 
94. 


21. As to contracts in general see 
Contracts §§ 116-119. 


22. Farmers’ Produce Co. v. Cen- 
tral Fruit, etc., Co., 48 Okl. 754, 150 
P 664; Farmers’ Produce Co. v. Me 
‘lester Storage, etc., Co., 48 Okl. 488, 
150 P 483, LRA1916A 1297. 


23. Ark.—Southern Cotton Oil Co. 
Ne Nae ea 145 Ark. 394, 224 SW 


Ga.—Moultrie Grocery Co; v. 


Css) Os di | 
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expressly stipulates that acceptance thereof must 


be received by the offerer before the acceptance is 


or Telegraph.? 


929 


accept- 


Charleston Milling Co., 24 Ga. A. 623, 
102 SE 31; Saluda Wholesale, etc., 
re v. Rooney, 24 Ga. A. 11, SE 


I1l.—Cannon y. Turner-Hudnut Co., 
USO UT Ace OE 


Mo.—W. A. W. Davis Corp. v. 
Roper, (A.) 252 SW 989. 

Okl.—Farmers’ Produce Co. v. Mc- 
Alester Storage, etc., Co., 48 Okl. 488, 
150 P 483, LRA1916A 1297; Farmers’ 
Produce Co. v. Central Fruit, etc., 
Co., 48 Okl. 754, 150 P 664. 


Or.—Williams v. Burdick, 63 Or. 41, 
125 P 844, 126 P 603. 


Tex.—Western Union Tel. Co. v. 
Fletcher, (Civ. A.) 208 SW 748. 


Wis.—Hess v. Holt Lumber Co., 
175 Wis. 451, 185 NW 522. 


And see cases infra note 26. 


24. Postal Tel. Cable Co. v. Louis- 
ville Cotton Seed Oil Co., 140 Ky. 506, 
131 SW 277; Western Union Tel. Co. 
v. Gardner, (Tex. Civ. A.) 278 SW 


[a] TIllustrations.—(1) Where a 
buyer makes an offer to an independ- 
ent broker to purchase goods on con- 
dition that he receive notice of ac- 
ceptance before a designated hour, 
and the broker telegraphs the offer 
to a customer, omitting the condi- 
tion of notice of acceptance, and the 
customer accepts the broker’s offer 
by telegram, the delivery of the ac- 
ceptance at the telegraph office does 
not make a binding contract of sale, 
although the parties are subject to 
a rule providing that the time when 
telegrams are filed in offices shall 
govern where no _ specific time is 
stated in the original offer. Postal 


Tel. Cable Co. v. Louisville Cotton 
Seed Oil Co., 140 Ky. 506, 131 SW 
277. (2) Where goods are shipped 


to a buyer by mistake after his or- 
der is countermanded, and he there- 
after offers to keep the goods if he 
is given sixty days after September 
1 in which to pay for them, with 
four per cent discount if paid be- 
fore September 10, a letter written 
by the seller stating a willingness to 
grant thirty days extra from Sep- 
tember 1 in which to take advantage 
of the discount, as explained by a 
subsequent letter to which the buy- 
er makes no reply, is sufficient to 
warrant a verdict finding ae the 
offer had been accepted. W. Ww. 
Davis Corp. v. Roper, (Mo. FER 252 
SW 989. 


25. Western Union Tel. Co. v. 
Gardner, (Tex. Civ. A.) 278 SW 278. 


26. U. S.—Utley v. Donaldson, 94 
U. S. 29, 24 L. ed. 54; Andrews v. 
Schreiber, 93 Fed. 367; Brooks v. 


Coquard, 18 Fed. 316, 5 McCrary 588; 
Winterport Granite, etc., Co. v. The 
Jasper, 30 F. Cas. No. 17,898, Holmes 
59; 


Cal.—Humphry v. Farmers’ Union, 
etc., Co., 47 Cal. A. 211, 190 P 489. 
Ga.—-Bryant v. Booze, 55 Ga. 438. 


Ill—Haas v. Myers, 111 Ill. 421, 
53 AmR 634; Bay State Milling Co. 
Ve Barth, 135 TIP A 539. 

ca v. Sellers, 
rene "447, pay Ve ee 

Ky.—Mitchell v. 


35 


Wallace, 87 SW 


binding,?* or unless there is a general agreement or 
understanding between the parties to that effect,?° 
the acceptance is communicated and the contract of 
sale is’complete from the time the letter is posted 
or the telegram is filed in the usual way for trans- 
mission,*®° even though it is not received by the of- 
ferer,’* the mere writing of a letter or telegram con- 


303, 27 KyL 967. 


Me.—Morneault v. Cohen, 122 Me. 
543, 120 A 915. 


Mo.—Logan v. Waddle, (A.) 238 
SW 516; McCaskey Register Co. v. 
Redd, 145 Mo. A. 185, 130 SW 109. 


N. Y.—Trevor v. Wood, 36 N. Y. 
307, 93 AmD 511 [rev 41 Barb. 255]; 
Stein-Gray Drug Co. v. Michelson Co., 
116 NYS 789; Mactier v. Frith, 6 
Wend. 103, 21 AmD 262. 


N. C.—Jeannette Bros. Co. 
vey, 184 N. C. 140, 112 SE 665. 


N. D.—Reeves v. Bruening, 
D. 157, 100 NW 241. 


Okl.—McAlister v. Klein, 81 Okl. 
291, 198 P 506; Farmers’ Produce Co. 
v. Central Fruit, etc., Co., 48 Okl. 754, 
150 P 664; Farmers’ Produce Co. v. 
McAlester Storage, ete., Co., 48 Okl. 
488, 150 P 488, LRA1916A 1297, 


Pa.—Barney v. Clark, 5 PittsbLeg 
NS 69. 


Ss. C.—Rowland v. Pruitt, 128 S. C. 
244, 116 SE 456. 


Tex.—Western Union Tel. Co. v. 
Fletcher, (Civ. A.) 208 SW 748; Short 
v. Threadgill, 3 Tex. A. Civ. Cas. § 
267; James v. King, 2 Tex. A. Civ. 
Cas. § 544. 


Utah.—Haarstick v. Fox, 
110,33 PB 252. 


Wis.—Hess v. Holt Lumber Co., 175 
Wis. 451, 185 NW 522. 


Can.—Magann v. Auger, 31 Can. S. 
C. 186 [overr Underwood vy. Maguire, 
6 Que. Q. B. 237; Reeves v. McCul- 
lock, 4 Que. Pr. 285]. 


[a] Mail as agent.—“When one 
makes a proposal of sale by letter he 
makes the mail his agent to which 
the acceptance may be delivered; and 
therefore a letter of acceptance, prop- 


v. Ho- 


2ES) INT 


9 Utah 


erly stamped and directed, is an ac- 
ceptance at the time a letter is 
mailed.” McCaskey Register Co. v. 


Oye 145 Mo. A. 185, 186, 130 SW 


[b] Illustration.—Where a manu- 
facturer makes a proposal to a con- 
tractor to furnish certain steel for 
the erection of bridges by such con- 
tractor, and the nature of their deal- 
ings is such that the contractor is to 
Submit his acceptance through the 
United States mails, and he writes a 
letter of acceptance, places it in an 
envelope, addressed to such manufac- 
turer at his regular post-office ad- 
dress, and deposits such letter in the 
United States post office, with. the 
postage prepaid thereon, this consti- 
tutes an acceptance, whether the 
manufacturer receives the letter or 
not. McAlister v. Klein, 81 Okl.. 291. 
198 P 506. 


[c] Acceptance of counter offer.— 
Where negotiations between parties 
at a distance are carried on by mail, 
there is an acceptance of the condi- 
tion added to acceptance of the count- 
er offer, when a letter at once, ac- 
cepting the condition, is deposited in 
the mail, properly addressed and 
stamped. Logan v. Waddle, (Mo. A.) 
238 SW 516. 


27. McAlister v. Klein, 81 Okl. 291, 
198 P 506; Rowland vy. Pruitt, 123 Ss 
C. 244, 116 ‘SE 456. 
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taining notice of acceptance is not, of itself, suffi- 
cient to complete the contract,?* but the act must 
involve an irrevocable element, and the letter must 
be placed in the mail, or the telegram deposited in 
the telegraph office, for transmission, and thus ene 
beyond the power or control of the sender, 

the assent becomes effectual to consummate a con- 


tract of sale.?® 


Time of sending. In accordance with the rule that 
acceptance must be made within a reasonable time,*° 
in the absence of a limitation as to time, a letter or 
telegram of acceptance, in order to be effective, must 
be posted or filed for transmission within a reason- 
able time after receipt of the offer;*? and an offer 
to sell sent by mail in the usual course of business, 
without expressly requiring an answer by return 
mail, must generally be accepted by the mail leaving 
during business hours on the day the offer is re- 
ceived, although not necessarily by the next post.*? 
If, however, the offer requires an answer by return 


Averill v. Hedge, 12 Conn. 
Trounstine v. Sellers. 35 Kan. 
447, 11 P 441; Northwestern Thresh- 
er Co. v. Kubicek, 82 Nebr. 485, 118 
N 94; Wisconsin Metal Products 
w Conv. Ruski Mts. (Cos Lit wWisit 155, 
189 NW 138. 


[a] Rule applied.—Where a sell- 
er Submits to a buyer a contract for 
handles to be manufactured by the 
seller, and the buyer signs the con- 
tract, but fails to return it to the 
seller, such contract creates no con- 
tractual relation between the parties, 
although failure to return it is due to 
an oversight on the part of the ste- 
nographer in the buyer’s office. Wis- 
consin Metal Products Co. v. Rusk 
Mfg. Co., 177 Wis. 155, 189 NW 138, 

29. Averill v. Hedge, 12 Conn, 424; 
Trounstine v. Sellers, 35 Kan. 447, 11 
P 441; Northwestern.Thresher Co. v. 
Kubicek, 82 Nebr. 485, 118 NW.94. 

30. See infra § 65. — 


31. Conn.—Averill v. Hedge, 12 
Conn. 424. 
Kan.—Trounstine v. Sellers, 35 
Kan. 447, 11 P 441. 
Wallace, 87 SW 


Ky.—Mitchell vy. 
3038, 27 KyL 967. 

Pa.—Robeson vy. 
51 A.1028. 


Ont.—Harty v. Gooderham, 31 U. 
CPO. Br 13) 


[a] Acceptance held within rea- 
sonable time.—Where a proposition 
of sale, made by mail, arrived in the 
town of the buyer’s residence after 
business hours on Saturday and was 
received by the buyer Monday morn- 
ing, an acceptance sent by telegram 
and by mail on Monday evening was 
made within a reasonable time, and 
created a binding contract. Mitchell 
v. Wallace, 87 SW 303, 27 KyL 967. 


[b] Acceptance held not within 
reasonable time.—A proposition of 
purchase received on the afternoon of 
the 18th is not accepted within a rea- 
sonable time by a letter dated the 
19th, but not posted until the 20th, 
which is Sunday, and is not actually 
sent until the 21st and is not received 
until the 23rd. Averill v. Hedge, 12 
Conn. 424. 


[ec] Prompt reply.—Where a, prop- 
osition to sell is made to a distant 
party by letter, in which he asks for 
an early response, the proposer has 
a right to expect a prompt reply 
through the mail, which is the usual 
mode of accepting an offer made by 
letter. Trounstine v. Sellers, 35 Kan. 
447, 11 P 441. 


[d] Question for jury.—Whether 


Pels, 202 Pa. 399, 


I Red. 358. 
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mail, the acceptance must be sent by the Ht post,*3 
unless such condition is waived.** 


Effect of withdrawal.*° 
or telegraph, of course, is effectual only where the 
offer is still standing;** but since a withdrawal of 
an offer to buy or sell ‘does not become effective until 
notice thereof is communicated to the offeree,** al- 


An acceptance by post 


though an offer is in the meantime withdrawn, the 


acceptance by mail or telegram was 
within a reasonable time is ordinari- 
ly a question of fact for the jury. 


Robeson v. Pels, 202 Pa. 399, 51 A 
1028; Boyd v. Merchant, ete., ‘Peanut 
Co., 25 Pa. Super. 199. 


32. U. S.—Ortman v. Weaver, 11 


Ill._— Maclay v. Harvey, 90 Til. 525, 
32 AmR 35. 


Kan.—Trounstine  v. 
Kan. 447, 11 P 441. 


Ky.—Mitchell v. Wallace, 
303, 27 KyL 967. 


Md.—Bernard vy. Torrance, 5 Gill & 
J. 383. 


Mo.—Eagle Mill Co. v. 
Mo. A. 458. 


N. Y.—Batterman v. Morford, 76 N. 
622) Taylor) v. Rennie) 35) Barb. 
272, 22 HowPr 101. 


Va.—Virginia Hardwood Lumber 
oes v. Hughes, 140 Va. 249, 124 SE 
By 


Eng.—Dunlop v. Higgins, 1 H. L. 
Cas. 381, 9 Reprint 805. 


Ont.—Webb v. Sharman, 34 U. C. 
Q. B. 410. 

33. Glencoe Cotton Mills vy. Capi- 
tal Paper Co., 74 Ind. A. 239, 128 NE 
699; Bernard v. Torrance, 5 Gill & 
J. (Md.) 383; Batterman v. Morford 
76 N. Y. 622; Howells v. Stroock, 
50 App. Div. 344, 68 NYS 1074; Boyd 
v. Merchants’, etc., Peanut Co., 25 Pa. 
Super, 199. 


[a] Acceptance next day is not 
sufficient, of an offer requiring an an- 
swer by return mail, and received in 
time for an answer on the same day. 
Glencoe Cotton Mills v. Capital Paper 
Co., 74 Ind. A. 239, 128 NE 699; Mil- 
ler v. Sharp, 52 Ind. A. 11, 100 NE 108. 

34. Batterman v. Morford, 76 N. 
Mie Ga2 


35. As to contracts in general see 
Contracts § 120. 


Effect of withdrawal generally see 
iat § 53. 


6. Trounstine v. Sellers, 35 Kan. 
447, 11 P 441; Northwestern Thresh- 
er Co. v. Kubicek, 82 Nebr. 485, 118 
NW 94. 


87. See supra § 52. 


38. Wheat v. Cross, 31 Md. 99, 1 
AmR 28; Stein-Gray Drug Co. v. H. 
Michelson Co., 116 NYS 789; Jean- 
nette Bros. Co. v. Hovey, 184 INe Gs 
140, 118 SE 665; Owen M. Bruner Co. 
v. Standard Lumber Co., 63 Pa. Super. 


ae Contra Stahl v. Loeb, 209 Til. A. 


[a] 


Sellers, 35 


87 SW 


Caven, 76 


Tllustration.—Where an offer 


contract of sale is consummated if the person to 
whom the offer is made mails his letter or files his 
telegram, of acceptance, before notice of the with- 
drawal is received by him,** or before the withdraw- 
al is sent,*® particularly where the acceptance is re- 
ceived before the revocation is received.*° 


[§ 62] (5) Conformity to Offer—(a) In General. 
An acceptance of an offer to buy or sell is effective 
to bring about a meeting of, the minds of the buyer 
and seller to a complete contract of sale when, and 
only when, it is identical with the terms of the offer 
and unconditional,*? or, as stated in other words, the 


to purchase is made subject to con- 
firmation, and subsequently on Au- 
gust 11 the purchaser telegraphs a 
confirmation of the order, and on the 
same day the seller by letter retracts 
the offer, and this letter is not re- 
ceived by the purchaser until Au- 
gust 14, the retraction is ineffectnal; 
and it is immaterial that the seller 
may have telegraphed also on Au- 
gust 11, after the accepting telegram 
was received, that the offer had been 


revoked. Owen M. Bruner Co. v. 
eke ae Lumber Co., 63 Pa. Super. 


39. Humphry v. Farmers’ Union, 
etc., Co., 47 Cal. A. 211, 190 P 489. 


40. Morneault v. Cohen, 122 Me. 
543, 120 A 915; Brauer v. Shaw, 168 
Mass. 198, 46 NE 617, 60 AmSR 3887. 


41. U. S.—California, ete., Sugar 
Refining Corp. v. Mason By-Products 
Co., 23 F. (2d) 436; American Sugar 
Refining Co. v. Newnan Grocery Co., 
284 Fed. 835; Hite v. Savannah Elec- 
tric Co., 164 Fed. 944, 90 CCA 348; Na- 
tional Trading Co. v. Vulcanite Port- 
land Cement Co., 159 Fed. 403, 86 CCA 
341; Kelley v. Sibley, 137 Fed. 586, 
69 CCA 674; Johnston v. Fairmont 
Mills, 129 Fed. 74, 63 CCA 516 [aff 116 
Fed. 537]; China, ete., Trading Co. v. 
Davis, 119 Fed. 688, 56 CCA 108; Har- 
gadine-McKittrick Dry Goods Co. v. 
Reynolds, 64 Fed. 560; Maddux vy. 
Le 16 F. Cas. No. 8,936, 2 Hask. 

Ala.—Cochran Lumber Co. v. Pat- 
erson, etc., Lumber Co., 202 Ala. 366, 


80 S 448;. Sturdivant v. Mt. Dixie 
Sanitarium, etc., Inv. Co., 197 Ala. 280, 
oan 502; Falls v. Gaither, 9 Port. 


Ark.—Little Rock Lumber, etc., Co. 
v. Boynton, 147 Ark. 19, 226 SW’ 515: 


Cal.—Four Oil Co. v. United Oil 
Producers, 145 Cal. 623, 79 P 366, 68 
LRA 226. 


Conn.~—Peck v. Edwards, 90 Conn. 
669, 98 A 325. , 


i Jeishut v. Layton, 28 Del. 
364, 93 A 1057, 


Ga.—Phinizy v. Bush, 129 Ga. 479, 
59 SH 259; Decker v. Gwinn, 95 Ga. 
518, 20 SE 240; Winder Mfg. Co. v. 
A. S. Pendleton Co., 27 Ga. A. 476, 108 
SE 823; Matthews v. American Tex- 
tile: .Co.,. 23° Ga. A. 676, 799' SEY 308% 
Good Roads Mach. Co. v. Neal, 21 Ga. 
A. 160, 93 SE 1018; Dukes v. Gore, 
11 Ga. A. Wass SE 365. 


Ida.—O. A. Olin Co. v. Lambach, 35 
Ida. 767, 209 P 277, 44 ALR 354. 

I1l.—Rockford v. Mead, 207 Ill. 423 
69 NE 756; Cornwells v. Krengel, 41 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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acceptance must be an unequivocal unconditional 
‘acceptance of the very terms of the offer and without 
any variance, * that is, without materially changing, 
adding to, or qualifying the terms of the offer.** 
The offer and acceptance, however, must receive a 
and the offerer is bound 
by an acceptance made in that sense.*® 


reasonable construction,*+ 


Til. 394; Staaeckman v. Cary, 197 Ill. 
A. 601; Loftus v. Behrens, 187 Ill. A. 
598; Portage Rubber Co. v. Fruin 
Drop Forge Co., 186 Ill. A. 11; Chi- 
cago Curtain Stretcher Co. v. Paep- 
cke-Leicht Lumber Co., 108 Ill. A. 
249; Corbin v. Speeter, 92 Ill. A. 652. 


Ind.—Stagg v. Compton, 81 Ind. 
171; National Hame, etc., Co. v. Rob- 
ertson, (A.) 161 NE 851. 


Iowa.—Rogers v. French, 122 Iowa 
18, 96 NW 767; Stennett v. Red Oak 
First Nat. Bank, 83 NW 1069, 112 
Iowa 2738. 


Kan.—Plant Seed Co. v. Hall, 14 
Kan. 553; Seymovr vy. Armstrong, 10 
Kan. A. 10, 61 P 675. 


Ky.—Cincinnati Equipment Co. v. 
Big Muddy River Cons. Coal Co., 158 
Ky. 247, 164 SW 794; Gold Spring 
Distilling Co. v. Stitzel Distilling 
Co., 150 Ky. 457, 150 SW 516; Postal 
Tel.-Cable Co. v. Louisville Cotton 
Oil Co., 136 Ky. 843, 122 SW 852, 125 


SW 266; Hutcheson v. Blakeman, 3 
Mete. 80. ; 
re ee 1 a is v. Ker, 10 La. Ann. 


Me.—Jenness v. Mt. Hope Iron Co., 
53 Me. 20. 


Md.—Hardwick v. Kirwan, 91 Md. 
285, 46 A 987. 


Mass.—Kehlor Flour Mills Co. v. 
Linden, 230 Mass. 119, 119 NE 698; 
Isaacs v. MacDonald, 514 Mass. 487, 
102 NE 81; Gowing v. Knowles, 118 
Mass. 232. 


Mich.—Kraus v. Hansen, 182 Mich. 
52, 148 NW 373; Bollenbacher v. Reid, 
yilbS eMich>! 275.118 WN Wi 9335) B.S. 
Heater Co. v. Applebaum, 126 Mich. 
296, 85 NW 743; Wilkin Mfg. Co. v. 

. M. Loud, ete., Lumber Co., 94 
Mich. 158, 53 NW 1045; Thomas vy. 
Greenwood, 69 Mich. 215, 37 NW 195; 
Johnson y. Stephenson, 26 Mich. 63. 


Minn.—Kileen v. Kennedy, 90 Minn. 
414, 97 NW 126; Reid v. Northwest- 


ern Impl. Co., 79 Minn. 369, 82 NW 
672. 

Mo.—Dierks Be ete, Cot iV. 
Duncan Shingle etc., , (A.) 234 SW 


Bibs aS. Cp ulaysle Netitae’ Co. v. Sharp, 
(A.) 207 SW 72; Royal Brewing Co. 
v. St. Louis Brewing Assoc., 188 Mo. 
A. 673, 176 SW 553; Houston, etec., R. 
Co. v. Jos. Joseph, etc., Co., 169 Mo. 
A. 174, 152 SW 394; Arnold vy. Cason, 
95 Mo. A. 426, 69 Sw 34; Denton v. 
McInnis, 85 Mo. A. 542; Tufts v. 
Sams, 47 Mo. A. 487; Cangas v. Rum- 
sey Mfg. Co., 37. Mo: "A. 297. 


Mont.—Glenn S. Birch,< etc, 
Constr. Co., 52 Mont: 414, 158 ’P 834; 
Brophy v. Idaho Produce, ete., Co., 31 
‘Mont. 279, 78 P 493. 


N. ¥.— General Silk Importing Co. 
Vv. Smith, 200 App. Div. 750, 194 NYS 
a US Ie Glens Falls Lumber Co. Vv: Ryer- 
son, 175 App. Div. 769, 162-NYS 427; 
Howell v. Stroock, 50 "App. Div. 344, 
63 NYS 1074; Cameron v. Wright, 21 
App. Div. 395, 47, NYS 571 [aff 163 
Noe 8G, 57 NE 1105]; Myers v. 
Trescott, 59 Hun 395, 13 NYS 54; 
Uhlman vy. Day, 38 Hun 298; Kirwan 
v. Byrne, 9 Misc. 76, 29 NYS 287; 
Marschall v. Eisen Vineyard Co., i 
Misc. 674, 28 NYS 62. 

N. C.—Standard Sand, etc., Corp. v. 
McClay, 191 N. C. 313, 131 SE 754; 
Golding v. Foster, 188 'N. C. 216, 124 
SE 160. 

Oh.—Postal Tel. Cable Co. v. Akron 
Cereal Co., 23 Oh. Cir. Ct. 516; War- 


SALES 


If the offer 


ner Bl. Co. v. Guthrie, 12 Oh. Cir. Ct. 
182,.5 Oh. Cir. Dec. 128: Pappenheim- 
er Hardware Co. v. Harrison Wire 


Co., 8 Oh. Dec. (Reprint) 657, 9 CincL 
Bul 131. 

Okl.—Swanson v. McCall, 138 Okl. 
67, 280 P 427. 

Pa. ick v. Johnstown, etc., R. 
Con 2, Pat536, Lib As 831s cklutehi- 
son Baking Co. v. Marvel, 270 Pa. 


8, di 3] A433" 
84 Pa. Super. 


McGarity v. Gewertz, 
191; Kennedy-Stroh 
Corp. .v. Davis, 72 Pa. Super. 381; 
Clements v. Bolster, 6 Pa. Super. 411. 


Philippine.—Zayco v. Serra, 44 Phil- 
ippine 326. 


Tex.—Summers v. Mills, 21 Tex. 77; 
Atlas Torpedo Co. v. U. S. Torpedo 
Co., (Civ. A.) 15 SW (2d) 150; Dia- 
mond Mill Co. v. Adams-Childers Co., 
(Civ. A.) 217 SW 176; Whitaker v. 
Zeihme, (Civ. A.) 61 SW 499; Jack- 
son v. Butler, 21 Tex. Civ. A. 379, 51 
SW 1095. 


Utah.—Schwab Safe, etce., 
Snow, 44 Utah 341, 140 P 761. 


Va.—Gibney v. Arlington Brewery 
Co., 112 Va. 117, 70 SE 485. 


Wash.—National Bread Wrapping 
Mach. Co. v. Crowl, 137 Wash. 621, 
243 P 840; Bringham v. American 
Bridge Co., 80 P’'788, 39 Wash. 3. 


W. Va.—Allen v. Simmons, 97 W. 
Va. 318, 125 SE 86. 


Wis.—Wisconsin 
Co. waiRusk oMfe.. Co 197 Wis. 155; 
189 NW 138; Shores Lumber Co. v. 
Patterson, 98 Wis. 534, 74 NW 367. 


Can.—Cole v. Sumner, 30 Can. S. C. 
ato [rev 33 -N.-s: £79]: 


Cones 


Metal Products 


Alta.—Cummings Grain Co. v. 
Butcher, 66 DomLR 462. 
v. Dominion Antimony Con stay 42 
N. S. 385. 

[a] Acceptance held not uncondi- 


tional.— (1) Where an offer to sell ice 
does not specify the time of payment, 
it will be presumed that payment is 
to be in cash on delivery; so that an 
acceptance, “‘will take the ice; com- 
mence loading Monday; will weigh 
and settle promptly,” is not an uncon- 
ditional acceptance. Rogers Vv. 
French, 122 Iowa 18, 96 NW 767. (2) 
Where an offer to purchase a com- 
modity is accepted, providing credit 
arrangements are satisfactory, and 
the seller, subject to such condition- 
al acceptance and prior to the ship- 
ment of goods, approves the order 
freed of the condition as to credit, 
save that it requires that the goods 
be ordered out within four months 
from date, no unconditional accept- 
ance of the original offer is shown. 
Guerney Heater Mfg. Co. v. Woods, 
34 Ga. A. 260,129 SH 119. (3) Where 
an order for a carload of lumber, di- 
recting shipment by a specified route, 
is acknowledged by the seller in a let- 
ter, which states that the quoted pric- 
es are based on the through rate, and 
that there is no through rate by the 
route specified, and requests a reply 
by return mail, there is no uncondi- 
tional acceptance of the order. Lit- 
tle Rock Lumber, ete., Co. v. Boynton, 
147 Ark. 19, 226 SW 515. (4) A Sell- 
er’s acceptance of a buyer’s offer with 
a proposal for a written contract, 
made “subject to written’ contract,” 
is a reservation of the right to re- 
ject if the contract is unsatisfactory, 
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is of a contract of sale or purchase entire in its na- 
ture, the acceptance must be of the offer as a whole,*® 
ineluding all conditions contained in the offer,47 un- 
less the offerer consents to a severance,*® and in the 
absence of such consent, the acceptance of a part 
amounts to an acceptance of the whole.*® 
offer is so conditioned, it becomes a binding contract 


If the 


and is not an unconditional accept- 
ance. Glenn v. S. Birch, etc., Constr. 
Co., 52 Mont. 414, 158 P 834. 

[b] “Acceptance Australia,” in an 
order made through a merchandise 
broker representing an Australian 
seller, without authority to bind the 
seller, has reference to the seller’s ac- 
ceptance of the order, and not to the 
buyer’s acceptance of the goods when 
delivered to the ship in the Australian 
port. Prescott v. Powles, 113 Wash. 
LT 198-680. 

42. Columbia Malting Co. v. Clau- 
sen-Flanagan Corp., 3 F. (2d) 547; 
George W. Mueller Mfg. Co. v. Ben- 
ton, 137 Ga. 411, 73 SE 669; Moul- 
trie Grocery Co. v. Charleston Milling 
Co., 24 Ga. -A. 623, 102 SE 31; Dunn 
v. Freeman, 24 Ga. A. 504, 101 SE 393; 
Saluda Wholesale, ete., Co. v. Roo- 
ney, 24 Ga. A. 11, 99 SE 542; Mat- 
thews v. American Textile Co., 23 Ga. 
A. 675, 99 SE 308; Pennsylvania F. 
Ins. Co. v. Sorrells, 23 Ga. A. 398, 98 


SE 358; Good Roads Mach. Co. v. 
Neal, 21 Ga: A. 160,. 98 SE 1018; 
Evans v.. Atlanta Paper Co., 21 Ga. A. 


Williams v. Emer- 
(Mo. A.) 


114, 938 SE 1023; 
son-Brantingham Impl. Co., 


198 SW 245; C. R. Shaw Wholesale 
Co. % Hackbarth, 10 22O7r 5.8 0h S site 
908, 201 P 1066. . 


[a] Option to refuse assent.—A 
contract of sale is not complete where 
the buyer retains an option to refuse 
his assent. Guionnet v. Specht, 297 
Fed. 864 [aff 297 Fed. 871]. 


43. Canton Cotton Mills v. South- 
west Overall Co., 8 F. (2d) 807; Co- 
lumbia Malting Co. v. Clausen-Flana- 
gan Corp., 3 F. (2a) 547: 


44. See generally infra § 168. 
45. Foster v. West Pub. Co., 77 
Okl. 114, 186 P 1083; Farmers’ Prod- 


uce Co. v. Central Trust, etc., Co., 48 
Okl. 754, 150 P 664; Farmers’ Produce 
Co. v. McAlester Storage, ete., Co., 48 
Okl. 488, 150 P 488, LRA1y916A 1297; 
Kaw City Mill, etc., Co. v. Purcell 
Mill, ;etc.,, Co., 19, OKls 357, 91, P1022. 


46. Cohen v. Arenson, 29 Ga. A. 
723, 116 SE 658; Baker Matthews 
Lumber Co. v. Leach, (Mo. A.) 255 
SW 955; Fifer v. King, 88 Pa. Super. 
203. 

’ 47. Stewart’ v. Verges, 6 La. A. 

29. 

[a] Thus a seller delivering an ar- 


ticle is bound by conditions proposed 
by the purchaser in his offer to buy. 
Stewart v. Verges, 6 La. A. 429. 


Construction as to conditions in 
general see infra §§ 193-195. 


48. Fifer v. King, 88 Pa. Super. 
203. 

49. Matthews v. American Textile 
COs ome Fifer 


A. 675, 99 SE 308; 
v. King, 88 Pa. Super. 2038. ’ 


[a] Thus, where a seller ships two 
ears of lath as a counter proposal to 
a buyer’s order, the buyer’s accept- 
ance of one car creates liability for 
the other. Fifer v. King, 88 Pa. Su- 
per. 208. 

[b] Where there is slight variance 
between an offer to buy and its ac- 
ceptance, the seller’s shipment of part 
of goods so ordered, which are ac- 
cepted and paid for, amounts to a 
ratification of the terms of the offer, 
as a ratification of a part is a ratifica- 
tion of the whole. Matthews v. 
American Textile Co., 23 Ga. A, 675, 
99 SE 308. 
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only where the acceptance is accompanied by a speci- 
fied payment,®° or by the giving of certain security 


for the unpaid purchase price.®*? 


agrees with a salesman to purchase goods on certain 
conditions, the inference is that an order thereafter 
delivered directly to the seller is to become binding 
only in accordance with the previous understanding 
with the salesman,®* and the fact that the buyer 
receives a duplicate of the order returned to him by 
the seller, who had signed the same as accepted, does 
not constitute a waiver of the condition precedent to 


the offer becoming binding.®? 
Alternative propositions. 


osition accepted.®# 
Retaining goods on invoice. 


50. World Tire Corp. v. Gibson Co., 
78 Ind. A. 435, 135 NE: 805: 


[a] Thus, where the offer provides 
that payment sufficient to cover the 
seller’s charges shall accompany the 
order, and an order assumes to accept 
the offer but it is not accompanied by 
such payment, it is not a sufficient 
acceptance. World Tire Corp. v. Gib- 
son, 78 Ind, A. 435, 135 NE 805. 


[b] Invalid excuse.—Where an of- 
fer to sell goods requires a payment 
sufficient to cover the seller’s charges 
with the order, the fact that the buy- 
er does not know the amount of such 
charges so that he cannot tender their 
payment does not excuse his failure 
to make such tender and entitle an 
acceptance without it to be considered 
as completing the contract, but mere- 
jy shows that the buyer is without 
sufficient information to make a val- 
id acceptance. World Tire Corp. vy. 
Gibson, 78 Ind. A. 435, 135 NE 805. 


Construction of contract as to con- 
ditions generally see infra §§ 193-195. 


Payment in general see infra §§ 
501-530. 


51. McCone v. Eccles, 42 Nev. 451, 
181 P 134. 
[a] Buyer’s notes.—A seller’s offer 


to transfer title on receipt of a buy- 
er’s notes for the unpaid purchase 
price does not ripen into a complete 
contract until receipt by the seller of 
the buyer’s notes. McCone y. Eccles, 
42 Nev. 451, 181 P 134. ; 


52. Palmer-Murphey Co. v. Bar- 
nett, 32 Ga. A. 635, 124 SE 538. 


53. Palmer-Murphey Co. vy. 
nett, supra. 


[a] Thus, where three persons ne- 

gotiate with a seller’s agent to pur- 
chase fertilizer with some other per- 
son, and execute an order without 
knowing whether the fourth party 
was obtained, and mail it to the sell- 
er, the Ssender’s receipt of a duplicate 
of the order returned by the seller, 
which does not contain the signature 
of a fourth person, is not a waiver 
of the condition precedent to the of- 
fer becoming binding. Palmer-Mur- 
phey Co. v. Barnett, 32 Ga. A. 635, 124 
SE 538. 
, 94. Harper v. Baird, 19 Del. 110, 
50 A 326; Woolbright v. Sneed, 5 Ga. 
167; Fairmount Glass Works vy. Crun- 
den-Martin Woodenware Co., 106 Ky. 
659, 51 SW 196, 21 KyL 264; Seley 
Vv. Williams, 20 Tex: Civ. A, 405,'50 
SWI edo 


[a] Tllustrations.—(1) Where a 
buyer wrote to a Seller offering to 
take a piano if the seller would take 
a third person’s note for it, or to pay 
him three hundred dollars as soon as 
he could make it out of such third 


Bar- 


If the offerer submits 
alternative propositions and the offeree accepts one 
of them, there is a binding agreement as to the prop- 


Where a buyer re- 
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Where a buyer 
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ceives and retains goods shipped on invoice, without 
any previous agreement therefor, the presumption is 
that he accepts the seller’s proposition according to 
the terms of the invoice,°® and although it has been 
the custom between the parties to deal on certain — 
terms, if the buyer’s attention is called to a change 
in such terms, and he receives and retains the goods, 
without objection, he cannot rely on the prior custom 
as an excuse for his failure to read the invoice.*® 


[§ 63] (b) Variance from Offer and Conditional 
Acceptance—aa. In General. 


In accordance with the 


rule requiring an acceptance to conform to the of- 


fer,’ an acceptance of an offer to buy or sell is not_ 
sufficient to constitute an effective contract of sale 
where it so materially varies from the terms of the 


offer as to amount to a new proposal or counter 


person, the seller had a right to elect 
which of the two propositions he 
would accept, and, on such election, 
the buyer would be bound thereby. 
Woolbright v. Sneed, 5 Ga. 167. (2) 
Where an offer is made to sell differ- 
ent sizes of jars at different prices, 
shipment not later than May 15, the 
buyer has the right by his acceptance 
to fix the quantity of each size and 
to fix- different days for the delivery 
of the goods. Fairmount Glass 
Works vy. Crunden-Martin Wooden- 
ware Co, 106—Ky. 659, 51SSW 196, 
21 KyL 264. 


55. Royal Roofing Co, v. Goss, 170 
Ark. 398, 280 SW 1. 


56. Royal Roofing Co. v. Goss, su- 
pra, 

[a] Thus, where in a telephone 
conversation, the seller’s agent de- 


mands a change as to previous freight 
allowance, and insists on Shipping the 
goods with a freight allowance as ex- 
pressed in the invoice for goods sub- 
sequently shipped, the buyer is put on 
notice when he receives the goods, 
and cannot excuse himself for failing 
to read the invoice on account of a 
prior custom between the parties. 
Royal Roofing Co. vy. Goss, 170 Ark. 
398, 280 SW 1. 


Estoppel or waiver as to defects or 
objections generally see infra §§ 159-— 
162. 


57. 
58. 


See supra § 62. 


U. S.—California, etc., Sugar 
Refining Corp. v. Mason By-Prod- 
ucts Co., 23 F. (2d) 436; Canton Cot- 
ton Mills v. Southwest Overall Co., 
8 F. (2d) 807; Saco-Lowell Shops v. 
Clintonme Malls Gor m2 we Wed 3s 40) 
Young’s Market Co. v. Pioneer Prod- 
uce Co., 192 Fed. 822, 113 CCA 146. 

Ala.—C. W. Cochran Lumber Co. v. 
Paterson, etc., Lumber Co., 202 Ala. 
366, 80 S 448. 

Ark.—Little Rock Lumber, ete., Co. 
v. Boynton, 147 Ark. 19, 226 SW 515; 
Southern Cotton Oil Co. v. Frauen- 


thal, 145 Ark. 394, 224 SW 730; Port- 
er v. Gossell, 112 Ark. 380, 166 SW 
beros 


Colo.—Rugby Coal Co. v. Interstate 
Fuel Co., 87 Colo. 110, 285 P 764. 


Conn.—Woodbridge Ice Co. v. Se- 
mon Ice Cream Corp., 81 Conn. 479, 
Wl INS yells 


Ga.—Timmons v. Bostwick, 141 Ga. 
713, 82 SE 29; George W. Mueller 
Mie. (Cov. Bentony i137 Gay 40 73 
SE 669; Good Roads Mach. Co. vy. 
IN Gaul a2 Gra tA NGO nO cmp LURE MLO: 
Evans y. Atlanta Paper Co., 21 Ga. A. 
114, 93 SH 1023. 


Ill.— Toto v. Durand, etc., Co., 214 
lil. A. 449; American Steel Spring 
Col veBoyer 201 ml A soe 


offer,°® as where it introduces new terms and condi- 
* 


Ind.—Ismert-Hincke' Milling Co. v. 
Burkhart, 82 Ind. A. 414, 146 NE 334; 
World Tire Corp. v. Gibson Co., 78 
Ind. A. 435, 135 NE 805; Miller v. 
Sharp, 52 Ind. A. 11, 100 NE 108. 

Kan.—Southwestern Coal Co. 
Calbeck, 110 Kan. 768, 205 P 361. 

Ky.—Gold Spring Distilling Co. v. 
Stitzel Distilling Co., 150 Ky. 457, 150 
SW 516. 

La.—Standard Milling Co. v. Hoff- 
DAVEE, 39 as L095: ese ae 


Mo.—Houston, ete., R. Co. v. Jos. 
Joseph, etc., Co., 169 Mo. A. 174, 152 
SW 394. 


Mont.—Glenn v. S. Birch, ete, 
Constr. Co., 52 Mont. 414, 158 P 834. 


N. Y.—Poel v. Brunswick-Balke- 
Colleniler, Co:, 2116 No WY. 310, 1108N BE 
619; Crompton, etc., Loom Works v. 
Homsy, 204 App. Div. 475, 198 NYS 
478; Segall v. Finlay, 126 Misc. 625, 
213 NYS 540 [aff 218 App. Div. 723 
mem, 218 NYS 895 mem]; Feigel v. 
Doll, 186 NYS 529; Janovici v. V. V.~ 
Lebedjeff Engineering Supply Corp., 
HSS, INIMES pdlon 

N. C.—N. & W. Overall Co. v. 
Holmes, 186 N. C. 428, 119 SE 817. 


Pa.—Coastwise Lumber, etc., Co. v. 
Stitzinger, 81 Pa. Super. 554. 


Tex.—Diamond Mill Co. v. Adams- 
Childers: Co. (Civ. A.) 2.7 SiwWe AiGe 


Va.—Morgan-Gardner Blectriec Co. 
v. Beclick Knob Coal Co., 91 Va. 347, 
112 SE 587. 


Wis.—Rosenberg v. Zinke Co., 178 
Wis. 526, 190 NW 354; Heas v. Holt 


Ve 


Lumber Co., 175 Wis. 451, 185 NW 
522. 
[a] There is no contract of sale: 


(1) Where an offer is to sell for a 
stated price for a year, and the buy- 
er does not agree to buy for any 
stated period. Woodbridge Ice Co. v. 
Semon Ice Cream Corp., 81 Conn. 479, 
al ASO AK (2) Where the _ seller 
agrees to sell at a certain price on 
condition, and the buyer fails to com- 
ply with the condition. Standard 
Milling Co. v. Hoffpauir, 139 La. 1095, 
72 S 748. 


[b] Omitting terms of payment.— 
A written order for purchase of flour 
specifying that all conditions must 
be expressed in writing, stating the 
name of the seller and buyer, the 
time within which it is to be made, 
stipulation as to loading and freight, 
the basis price and the amount pur- 
chased, but omitting to state the 
terms of payment given the seller’s 
salesman following the receipt of a 
proposal from the seller, specifying 
the terms of payment, does not com- 
plete the contract. Diamond Mill Co. 
v. Adams-Childers Co., (Tex. Civ. A.) 
217 SW. 176. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 63] 


tions which qualify, add to, or materially depart from 
the terms and conditions of the offer.°° 
applies, for example, where there is a material vari- 


SALES 


This rule 
delivery.°* 


ance between the offer and the acceptance as to the : 


59. U. S.—Lamborn v. Woodward, 
20 F. (2d) 635; Canton Cotton Mills 
v. Southwest Overall Co., 8 F. (2d) 
807; Columbia Malting Co. v. Claus- 
en-Flanagan Corp., 3 F. (2d) 547; 
Netherwood v. Raymer, 253 Fed. 515 
[aff 257 Fed. 284, 168 CCA 368]; 
Mente v. De Witt Rice Mill Co., 251 
Fed. 252, 163 CCA 408; Pike County 
v. Spencer, 192 Fed. 11. 


Ala.—Owensboro Wagon Co. v. Ben- 
ton Mercantile Co., 204 Ala. 415, 85 
S 723; Sturdivant v. Mt. Dixie San- 
ae ee eter Coss) LOT Ala. 2230502 3S 
502. 


Ark.—J. CG. Lysle Milling Co. v. 
Rumph, 203 SW 850; Allen v. Noth- 
ern, 121 Ark. 150, 180 SW 465; Porter 
v. Gossell, 112 Ark. 380, 166 SW 533. 


Cal.—Apex Engineering Co. 
North American Oil Cons., 76 Cal. ia 
683, 245 P 766. 


Ga.—Estes Lumber Co. v. Palmyra 
Yellow Pine Co., 29 Ga. A. 15,-1138 
SE 821; Winder Mfg. Co. v. A._S. 
peers yen Co., 27 Ga. A. 476, 108 SE 
supe Brow v. Jackson, .207 Ill. A. 


Ind.—World Tire Corp. v. Gibson 
Consist Inds = Avr 43529135. UNE (8052 
Hirsch; ‘etc! tlron)! étc., (Col. ve. Peru 
cia Casting Co., 50 Ind. A. 59, 96 NE 

a 

Iowa.—National Produce Co. v. Dye 
Yaus Co., 199 Iowa 286, 201 NW 572; 
Grande Ronde Lumber Co. v. Des 
Moines Casket Co., 177 Iowa 84, 158 


NW 498; Rogers v. French, 122 lowa 
18, 96 NW 767. 

Kan.—Southwestern Coal Co. v. 
Calbeck.01 10. Kany af68.0, 2055 PPh 1: 


Starks Co. v. Brewer, 77 Kan. 610, 95 
P 402. 

Ky.—Cincinnati Equipment Co. v. 
Big Muddy River Cons. Coal Co., 158 
Ky. 247, 164 SW 794; Shaw vy. In- 
gram-Day Lumber Co., 152 Ky. 329, 
153 SW 4381, LRA1915D 145; Postal 
Telegraph-Cable Co.'v. Louisville Cot- 
ton Oil Co., 136 Ky. 843, 122 SW 852, 
125 SW 266. 

La.—Mason v. Ruffin, 
843. 

Mass.—Bresky_ v. 
Mass. 66, 152 NE 347. 

Miss.—Sutter-Van Horn 
Mississippi Home Tel. Co., 
169, 69 S 996. 

Mo.—Baker Matthews Lumber Co. 
v. Leach, (A.) 255 SW 955; Logan v. 
Waddle, (A.) 238 SW 516; Houston, 


(A.) 1380'S 
Rosenberg, 256 


(Coes 
110 Miss. 


ete?, R: Co. v.- Jos. Joseph, ete, Co; 
169 Mo, A. 174, 152 SW 39 
Mont.—Glenn v. S. are etec., 


Constr. Co., 52 Mont. 414, 158 P 834. 


Nebr.—Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 
182 NW 586. 


N. H.—Harris y. Scott, 67 N. H. 
437, 32 A 770. 

N. Y.—Machinery Utilities Co. v. 
Fry, 224 App. Div. 392, 231 NYS 148; 
Watts v. Carter, 207 "App. Div. 656, 
202 NYS 852; Glens Falls Lumber 
Co. v. Ryerson, 175 App. Div. 769, 162 
NYS 427; Howells v. Stroock, 50 App. 
Div. 344, 638 NYS 1074 [aff 30 Misc. 
569, 62 NYS 870]; Segall v. Finlay, 
126’ Misc. 625, 213 NYS 540 [aff 218 
App. Div. 723 mem, 218 NYS 895 
mem]; Hubbs v. Richard, 119 Misc. 
436, 197 NYS 45 [aff 212 App. Div. 
868, 208 NYS 842]; Kirwan  v. 
Byrne, 6 Misc. 528, 27 NYS 143 [aff 
9 Misc. 76, 29. NYS 287]; Rabin vy. 
Bigio, 189 NYS 6; Great Eastern Pa- 
per Co. v. Blyn, 188 NYS 841; Rais- 
ler Heating Co. vy, Clinton Wire 


Cloth Co., 168 NYS 668. 


N. C.—Morrison v. Parks, 164 N. C. 
197, 80 SE 85. 


Oh.—Motch, ete., Mach. Co. v. Sid- 
ney Mach. Tool Co., 31 O. C. A. 122. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066. 

Pa.—Hutchinson Baking Co. v. Mar- 
vel, 270 Pa. 378, 113 A 433; Musolino 
v. Edson Bros., Ine., 28 Pa. Dist. 905. 
wayeo v. Serra, 44 
Philippine 326. 

Tex.—Western Union Tel. Co. v. 
Fletcher, (Civ. A.) 208 SW _ 748; 
Browne Grain Co. v. Walker, (Civ. 
A.) 206 SW 859. 


: g Z 

Op. Exch., 141 Va, 676, 126 SE 687. 
Wis.—Wisconsin Metal Products 

Co. waRusk, Mfse:.Co.-173 Wisi sos, 

189 NW 138; Russell v. Falls Mfg. 

Co., 106 Wis. 329, 82 NW 134. 
Eng.—Jordan v. Norton, 4 M. & W. 

155, 150 Reprint 1382. 


Alta.—Cummings Grain Co. v. 
Butcher, 66 DomLR 462. 
Ont.—Brown v. Lindsay, 35 U. C. 


Q. B. 509; Carter v. Bingham, 32 U. 
Ci @-2 B.- OL5s 
[a] Thus, where a seller’s offer 


is accepted, but a new condition is 
added, and the seller accepts the buy- 
er’s proposition, but adds new condi- 
tions, there is no contract of sale. 
Houston, ete., R. Co. v. Jos. Joseph, 
aie Co., 169 Mo. A. 174, 152 SW 
394. 

[b] Acceptance held insufficient: 
(1) Stating different terms as _ to 
freight. Bresky v. Rosenberg, 256 
Mass, 66, 152 NE 347. (2) Offering 
a larger number of articles than or- 
dered. Wisconsin Metal Products 
Cos v.c Rusk Mfg. Co.,,177, Wis. 155, 
189 NW 138. (3) Offer to sell one 
hundred and twenty-five or one hun- 
dred and fifty head of cattle is not 
accepted by depositing check for one 
hundred head. Mason v. Ruffin, (La. 
A.) 130 S 8438. (4) A letter disre- 
garding a requirement of an offer to 
purchase a machine that the manu- 
facturer should still be manufactur- 
ing machines, and containing new 
terms of agreement, is not an accept- 
ance, but a counter offer. Machinery 
Utilities Co. v. Fry, 224 App. Div. 392, 
231 NYS 148. (5) Acceptance in part 
does not make the entire order bind- 
ing, but amounts to a counter offer. 
Dannenberg Co. v. Hughes, 30 Ga. A. 
83, 116 SE 892; Toto v. Durand, etc., 
Co., 214 Ill. A. 449. (6) Where an 
offer to sell reads “I undertake to let 
you have two cars, and I may be able 
to let you have three cars,” the buy- 
er is not entitled to accept so as to 
bind the seller to the delivery of 
three cars, and if he attempts to 
do so and the seller dissents, there 
is no contract even for two cars. 
Cummings Grain Co. vy. Butcher, 
(Alta.) 66 DomLR 462. 


60. Netherwood v. Raymer, 253 
Fed. 515 [aff 257 Fed. 284, 168 CCA 
368]; D. S. Cage Co. v. Black, 97 Ark. 
613, 184 SW 942; Slaymaker Lock 
Mite." Corp. v7 1Olmsted;-197 Tk AY 
496; Malis v. Knapp, 196 App. Div. 
628, 188 NYS 5. 


[a] There is no contract of sale 
where a buyer orders goods at spec- 
ified prices, and the seller ships the 
goods invoiced at higher prices. 
Slaymaker Lock Mfg. Corp. v.\ Olm- 
sted, 197 Ill. A. 496. 

{b] No variance.—(1) Where a 
seller, who holds a_ buyer’s notes, 
given in payment for corporate stock, 
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price to be paid,®° the kind or quality of goods sold 
or bought,*! the terms of payment,°? or the time of 
Such an acceptance is equivalent to an 


which is deposited as collateral, of- 
fers to sell at a discount, there is 
no variance between the offer and 
acceptance, because the acceptance 
does not include interest. Nether- 
wood v. Raymer, 253 Fed. 515 [aff 
257 Fed. 284, 168 CCA 368]. (2) 
Where an order and acceptance de- 
scribe the basis on which the price 
is calculated differently, but the price 
calculated on the indicated basis is 
set out in the price column in both .- 
and is the same in both, the accept- 
ance in so far as it specifies the price 
is not materially different from the 
order. A. B. Small Co. v. American 
Sugar Refining Co., 267 U. S. 233, 
45 SCt 295, 69 L. ed. 589. 


61. Columbia Malting Co.  v. 
Clausen-Flanagan Corp., 3 F. (2d) 
547; E. Clemens Horst Co. v. Dunn, 


229 Mich. 56, 200 NW 954; 
v. Arlington Brewery Co., 
117, 70 SH 485. 


62. Apex Engineering Co. v. North 
American Oil Cons., 76 Cal. A. 683, 
245 P 766; Malis v. Knapp, 196 App. 
Div, 628, 188 NYS 5; Franklin Sugar 


‘Gibney 
112 Va. 


Refining’ Covi Ps. J» Ritter, Cosine, 
30 Pa. Dist. 504. 
63. Ga.—Timmons v._ Bostwick, 


141 Ga. 713, 82 SE 29; Winder Mfg. 
Co. v. Pendleton, 27 Ga. A. 476, 108 
SHE $23.0, 


Ill—El Reno Wholesale Grocery 
Co. v. Stocking, 2938 Ill. 494, 127 NE 
642 [aff 215 Ill. A. 393]. 


Ind.—Shane Bros., ete., Co. v. Bar- 
rett, 71 Ind. A. 331, 124 NE 780. 


N. Y.—Peninsular Trading Agency 
v. ‘Frazar, 176 NYS 739; Schorsch v. 
ee City Paper Co., 165 NYS 

61. 


Pa.—Franklin Sugar Heaning Cos 
wae: Je Ritver Co. ine a0, PaswDist. 


Va.—Hoge v. Prince William Co- 
Op. Pxch., 141 Va. 676, 126 SE 687. 


[a] There is material variance be- 
tween: (1) An offer to sell and de- 
liver five bales of cotton during Sep- 
tember and ten bales during October, 
and an acceptance by demands for 
the delivery of five bales on Septem- 
ber 4 and ten bales on October 2. 
Timmons vy. Bostwick, 141 Ga. 713, 
82 SE 29.-° (2) “An order fixing the 
time of delivery as “during July, or 
as soon thereafter as possible, and 
buyer will accept delivery when made 
by the seller,” and an acceptance 
limiting the time as “soon as pos- 
sible. During July.” Franklin Sugar 
Refining Co: ve, P.. J« Ritter; Cot, mes 
30 Pa. Dist.,504. (3) An order pro- 
viding for shipment “when ordered,” 
and an acceptance providing for 
shipment “when ordered prior to Oct. 
1, 1920.” Hoge v. Prince William Co- 
op. Exch., 141 Va. 676, 126 SE 687. 
(4) An order providing for delivery 
to be made the first half of Sep- 
tember, and an acceptance stating 
that shipment, if made, is to be made 
in September. El Reno Wholesale 
Grocery Co. v. Stocking, 293 Ill. 494, 
127 NE 642 [aff 215 Ill. A. 393]. (5) 
An order providing that the date of 
delivery is “‘to be decided,’ and an 
acceptance stating that delivery will 
be made ‘as soon as_ possible.’ 
Warner Mfg. Co. v. Jacobs, 177 NYS 
183. (6) An order for goods, part 
of which are to be delivered at a 
certain time in the future, but, by 
reason of negligence in reading a 
telegram of a salesman, the seller 
understands that shipment is to be 
immediate, and wires an acceptance 
of the offer for immediate delivery. 
Winder Mfg. Co. v. Pendleton, 27 Ga. 
A. 476, 108 SE 823. (7) An order 
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absolute rejection of the offer,°* and puts an end to 
negotiations on such offer anless the original offerer 
renews it,*° or waives compliance with the offer.°° 

Where, however, an offer to 
buy or sell is in fact accepted as made, so that there 
is a meeting of the minds of the parties on a complete 
contract of sale,°7 immaterial variances in the ac- 
ceptance,. from such offer, which do not alter or 


Immaterial variance. 


for several carloads of goods to be 
delivered prior to June 1 “as ordered 
‘out by me,” and an acceptance by 
letter stating in reference to deliv- 
ery, “for scattered shipment, Febru- 
ary to May inclusive,’ the expres- 
sion “as ordered out by me’ mean- 
ing “when ordered out by me and 
in quantities ordered out by me prior 
to June ist,’ and the term ‘for 
scattered shipment, February to May 
inclusive,” as used by the _ seller, 
meaning ‘that a certain amount should 
be shipped each month. Shane Bros., 


éetc., Co. v. Barrett, 71 Ind. A. 331, 
124 NE 780. 

64. U. S.—Minneapolis, etc., R. Co. 
v,, Columbus Rolling Mill, 119 U. S. 
149, 7 SCt 168, 30 LU. ed. 376; Cali- 
fornia, etc., Sugar Refining Corp. v. 
Mason By-Products Co., 23 F. (2d) 


436; Canton Cotton Mills v. South- 
west Overall Co., 8 F. (2d) 807; Saco- 
Lowell Shops v. Clinton Mills Conran 
Fed. 349. 


Cal.—Four Oil Co. v. United Oil 


Producers, 145 Cal. 623, 79 P 366, 
68. LRA 226. 
Ga.—Winder Mfg. Co. v. A. S. 
Rae retoR Co., 27 Ga. A. 476, 108 SE 
ae ; P 


tll.—Slaymaker Lock Mfg. Corp. v. 
Olmsted, 197 Ill. A, 496. 


Ky.—Cincinnati Equipment Co. v. 
Big Muddy River Cons. Coal Co., 158 
Ky. 247, 164'Sw 794. 


Mass.—Kehlor Flour Mills Co. v. 
Linden, 230 Mass. 119, 119 NE 698. 


Minn.—Bastian Bros. Co. We 
Wemott-Howard Co., 113 Minn. 196, 
129 NW 369. 


Mo.—Twentieth Century Mach. Co. 
v.. Excelsior Springs Mineral Water, 
etc., Co., 180 Mo. A, 381, 171 SW 944; 
Houston, ete., R. Co. v. Joseniy etc., 
Co., 169 Mo. A. 174, 152 SW 39 


N. Y.—Poel v. fee iy Gute? 
Collender Co., 216 N. Y. 310, 110 NE 
$19; Glens Falls Lumber Co. v. Ryer- 
son, 175 App. Div. 769, 162 NYS 427; 
Feigel v. Doll, 186 NYS 529; Raisler 
Heating Co. v, Clinton Wire Cloth 
Co,, 168 NYS 668. 


Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066. 


{a] hus, where a seller, instead 
of accepting the terms proposed in 
a, purchase order, answers in a man- 
ner clearly indicating an intent not 
wholly to reject, but proposes to en- 
ter into a contract with modifications, 
its answer constitutes a rejection of 
the terms contained in the purchase 
order. Feigel v. Doll, 186 NYS 529 


ib] Under a statute making pay- 
ment and delivery concurrent unless 
otherwise specified, an acceptance 
specifying payment on sixty days’ 
time is a rejection of an offer to sell 
goods which states no time for pay- 
ment. C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066. 

{c] As to time of delivery.—An 
offer for the sale of lumber to be 
manufactured and delivered is re- 
jected by an acceptance thereof which 
specifies that delivery shall be made 
by a specified date, where there is 
no evidence that the date so fixed 
was a reasonable time for delivery. 
Cc. R. Shaw Wholesale Co. v. Hack- 
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acceptance is n 


or suggestion as 
barth), 102” Or. 80,°198" P1908," 201" 
1066. 

65. Minneapolis, etc., R. Co. v. Co- 
lumbus Rolling Mill, 119 U. S. 149, 7 
SCt 168, 30 . ed. 376; Winder Mfg. 
Co. v. Pendleton, 27 Ga. A. 476, 108 
SE 823. 

[a] Acceptance of such offer can- 
not be made thereafter unless it is 
renewed. Winder Mfg. Co. v. Pen- 
dleton, 27 Ga. A. 476, 108 SE 823. 


66. Jerome Hardwood Lumber Co. 
v. Davis Bros. Lumber Co., 161 Ark. 
197, 255 SW 906; Rosenberg Bros. v. 
Zinke Co., 178 Wis. 526, 190 NW 354. 

[a] Thus, an order requiring the 
seller to ‘acknowledge receipt of this 
order promptly stating when ship- 
ment will be made,” is remailed to 
the buyer with the word ‘Accepted” 
written thereon, it constitutes a con- 
tract, notwithstanding the seller’s 
failure to state the time of shipment, 
where the buyer waives such require- 
ment by Subsequent recognition of 
the validity of the contract. Jerome 
Hardwood Lumber Co. v. Davis Bros. 
Lumber Co., 161 Ark. 197, 255 SW 906. 


[b] Compliance not waived.— 
Where a buyer, on receipt of an al- 
tered order, immediately notifies the 
salesman that such alteration is not 
acceptable, but at the salesman’s sug- 
gestion retains a duplicate copy of 
the altered form, and later the seller 
sends the buyer a new form of con- 
tract, also containing the altered pro- 
vision, and the buyer promptly noti- 
fies the seller that he will not accept 
it, there is no waiver of the altera- 
tion. Rosenberg Bros. v. Zinke Co., 
178 Wis. 526, 190 NW 354. 

67. See supra § 62. 

68. U.S.—A. B. Small Go. v. Amer- 
ican Sugar Refining Co., 267 U. S. 233, 
45 SCt 295, 69 L. ed. 589; Milliken- 
Tomlinson Co. v. American Sugar Re- 
fining Co., 9 F. (2d) 809 [reh den 10 F. 
(2d) 94734: 

Ga.—Spence Drug Co. vy. American 
Soda Fountain Co., 11 Ga. A. 4738, 75 
SE 817. 


Ind.—Cadick Milling Co. vy. Valdo- 
sta Grocery Co., 72 Ind, A. 534,126 
NE 240. 


Ky.—Swann-Day Lumber Co. v. 
Cornett, 161 Ky. 98, 170 SW 516; Post- 
al Tel.-Cable Co, v. Louisville Cotton 
Oil Co., 186 Ky. 843, 122 SW 852, 125 
SW 266. 


Mo.—Union Wholesale Lumber Co. 


ya Lumber Co., (A.) 251 SW 
N. C.—Wilkins y. Vass Cotton Mills, 
LGn IN Cp Vea eo (ais ey ol, 


Okl.—Barteldes Seed Co. v. Fox, 134 
Okl. 248, 273 P 258; Foster v. West 
Pub. Co., 77 Oki. 114, LEG wer (O83: 
Farmers’ Produce Co. v. Central Trust 
Produce Co., 48 Okl. 754, 150 P 664 
Farmers’ Produce Co. v. McAllister 
Storage, etc., Co., 48 Okl. 488, 150 P 
483, LRAI916A4 1297; Kaw City Mill, 
ete. Coe vn, Purcell’ Milijmete:, c@o-. 19 
OKI. 357,91 P 1022: 


Pa.—Hutchinson Baking Co. v. Mar- 
vel, 270 Pa. 378, 113 A 483. 

R. I.—Warner Sugar Refining Co. 
v. Métropolitan Wholesale Grocery 
Co., 46 Re L, W585 A 27/6. 


Wash.—Caldwell v. Coast Coal Co., 


change the material terms and conditions as stated 
in the offer, do. not affect the sufficiency of the ac- 
ceptance to complete the contract of sale.°* An 
not conditional and does not materially 
vary from the offer because it adds new words which 
do not in legal effect qualify the offer,®® or because 
of inquiries, statements, or the expression of a hope 


H 


[§ 63 


to terms, or other matters on which 


58 Wash. 461, 108 P 1075. 


Stet Poa ee v. Knoblauch, 
C. 994; 
B. N. 
120. 


Ont.—Canadian Dyers ee Ltd: 
v. Burton, 47 Ont. L. 259. 


[a] Variances held immaterial.— 
(1) In confirmations of orders for 
sugar. Milliken-Tomlinson Co. v. 
American Sugar Refining Co. 9 F. 
(2d) 809 [reh den 10 F. (2d) 973]. 
(2) As to ‘option of routing reserved 
to seller’ in acceptance, but not found 
in order. Milliken-Tomlinson Co. v. 
American Sugar Refining Co., supra. 
(3) Order for sudan grass seed, and 
acceptance for alfalfa and sudan 
grass seed. Barteldes Seed Co. v. 
Fox, 134 Okl, 1248, 273 P- 258. (4) 
Order giving seller option to ship 
from any of its refineries, and accept- 
ance specifying refinery from which 
the sugar was to be shipped. A. B. 
Small Co. vy. American Sugar Refining 
Co.; 267 U.S. 283, 45° SCt 295,69 27 
ed. 589. (5) Offer to purchase for 
“August-September shipment,’ and 
acceptance providing for ‘‘shipment— 
our option—August, September.” 
Warner Sugar Refining Co. v. Metro- 
politan Wholesale Grocery Co., 46 R. 
IT. 158, 125 A 276. . (6) Offer to pur- 
chase silent as to freight charges, 
and seller’s acceptance ‘“‘f. 0. b. N. Y.’ 


[1907] 
Heyworth v. Knight, 17 C. 
Ss. 298, 112 ECL 298, 144 Reprint 


Warner Sugar Refining Co. v. Metro-. 


politan Wholesale Grocery Co., supra. 
(7) An order for lumber that it shall 
be “Bright Steam Kiln-Dried Stock” 
and the seller’s acceptance of such or- 
der merely refers to the lumber to be 
furnished as “K. D.” (kiln-dried), 
since, by acceptance, the seller be- 
comes bound to furnish lumber of the 
kind specified in the order, which ob- 
ligation is not affected by the seller’s 
use of the general term “kiln-dried.” 
Union Wholesale Lumber Co. v. Milne 
Lumber Co., (Mo. A.) 251 SW 464. 


[b] Description of property.—It is 
not necessary that identical words be 
used in the acceptance in describing 
the subject matter of the offer so long 
as the thing described is the same. 
Canadian Dyers Assoc., Ltd. v. Bur- 
ton, 47 Ont. L. 259. 


[ec] Part of printed form.—That 
the phrases ‘“Ca-Mi-Co. Pat. S. R.” 
and “Gold Dust Patent 5.85” are found 
in the confirmation of, but not in, the 
order does not show that there was 
no meeting of the minds where there 
are no amounts set opposite the des- 
ignations quoted to indicate that any 
goods of the brand thus designated 
entered into the confirmation. Cadick 
Milling Co. v. Valdosta Reape Cor 
72 Ind. A. 534, 126 NE 240 


69. Columbia Malting Co. v. Clau- 
sen-Flanagan Corp., 3 F. (2d) 547; J. 
C. Lysle Milling Co. v. Sharp, (Mo. 
A.) 207 SW 72. 


fa] ITllustration.—Where a buyer 
signs an order for flour stating, ‘Ship 
to Moberly, Missouri,” and ‘All goods 
f. o. b. mill, freight allowed to desti- 
nation,” a letter confirming and ac- 
cepting such order, stating that the 
flour is to be “delivered to Moberly,” 
does not change the terms of the of- 
fer. J. C. Lysle Milling Co. v. Sharp, 
(Mo. A.) 207 SW 72. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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_the acceptance does not depend,’® such as mere in- 
quiries or suggestions as to the manner or time of 
shipment,’ or a statement as to the price being too 

_low,?? or of a condition which otherwise would be 
implied ;** or because of the insertion of the price 
in a blank left for that purpose in accordance with 
an understanding between the parties,’* or of the 

customary in the 

trade, and in use between the buyer and seller in 
prior dealings ;7° or where the acceptance is by tele- 


insertion of terms of payment, 


70. U. S.—Wheeler v. New Bruns- 
Wick, etes Re Cog 115° U5 S.29}'5eSCt 
1061, 29 L. ed. 341; Kelley, ete., Co. 


v. Sibley, 137 Fed. 586, 69 CCA 674. 


Ark.—Radford v. Practical Premi- 
um Co., 125 Ark. 199, 188 SW 562. 


Ga. ¢ x 
Cotton Mills, 122 Ga. 268, 50 SE 82. 


Tll.—Oleese v. Mobile Fruit, etc., 
Co., 211 Tl). 539, 71 NE.1084 ‘[aff.112 
PU, AL 282] 


Ky.—Fairmount Glass 
Crunden-Martin Woodenware Co., 
Ky. 659, 51 SW 196, 21 KyL 264. 


Me.—Simpson v. Emmons, 116 Me. 
14, 99 A 658; Phillips v. Moor, 71 Me 
78. 

Mich.—Talecott v. Freedman, 
Mich. 32, 103 NW 535. 


Minn.—King v. Dahl, 82 Minn. 240, 
84 NW 737; Hayden v. Bryon, 78 
Minn. 27, 80 NW 835. 


Miss.—Crenshaw Bros. Seed Co. v. 
Rauch, 112 Miss. 330, 73'S 58. 


Mo.—Logan v. Waddle, (A.) 238 SW 
516. 

N. Y.—Crossett v. Carleton, 23 App. 
Div. 366, 48 NYS 309; Brown v. Nor- 
ton, 50 Hun 248, 2 NYS 869; Clark v. 
Dales, 20 Barb. 42; Hising v. Ameri- 
can Alcohol Co., 168 NYS 682. 


Works v. 
106 


140 


N. C.—Wilkins v. Vass Cotton Mills,- 


LTGUN: Cais, 971 sir dot. 


Oh.—Livingston v. Klopper, 9 Oh. 
Dec. (Reprint) 185, 11 CineLBul 175. 

Okl.— McAlister v. Klein, -81 Okl. 
291, 198 P 506; Foster v. West Pub. 
Co., 77 Okl. 114, 186 P 1083. 


Pa.—Ames v. Pierson, 174 Pa. 597, 
34 A 317. 


[a] Illustrations—(1) Where a 
buyer wrote to a seller: ‘‘We intend 
doing a considerable business with 
"VOU hes, Keep us posted on pric- 
es. . » You may ship us from 
your. first steamer one car straights 
and also one car culls,” ete., the sell- 
er replied: “We will fill your order 
for one car, each, straights and culls, 
and will wire you price before ship- 
ping,” the second letter was an uncon- 
ditional acceptance. Olcese v. Mobile 
Eruit,’ ete., Co., 217 Ill. 539,71 Nia 
1084 (tafe 112 tl, A. 281].  (2):Where 
a seller’s offer of cotton yarns 20’s 
was complete and understood , by 
both parties, and the buyer wirea, 
“Accept offer. Make it twenty-five 
thousand if can make sixteens and 
eighteens,” the acceptance was com- 
plete, and not qualified by the inquiry 
about different goods, although the 
telegram was not punctuated when 
received. Wilkins v. Vass Cotton 
Malisted6) N.C. 725) 90 eS od. C3) 
Where a manufacturer of structural 
steel submits a proposal to furnish 
steel for certain bridges, and makes 
an oral statement to the contractor 
that he does not carry in stock some 
of the sections specified in the con- 
tract, and the contractor states to him 
that he thinks he can get the engineer 
to change his drawings, a letter of 
acceptance of such proposal contain- 
ing the clause, “there may be some 
small changes that will affect the 
tonnage, the price for any such addi- 
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accepted.77 


the tonnage price used in the proposal 
as per oral agreement,’ does not 
thereby constitute a new proposal or 
vary the terms of proposal as made. 


McAlister v. Klein, 81 Okl, 291, 198 
P 506. 
[b] Request for sample of goods, 


not to enable the buyer to make up 
his mind whether he will agree to 
buy the goods, but to enable him to 
determine whether the goods he had 
agreed to buy are standard, does not 
affect his acceptance. Hising v. 
American Alcohol Co., 168 NYS 682. 


[e] Request that certain materials 
be rushed is not a condition affixed to 
a buyer’s acceptance of an offer to 
sell. Simpson vy. Emmons, 116 Me. 14, 
99 A 658. 


{[d] Rule applied.—A letter from 
the buyer confirming a sale ipade by 
telegram, but mentioning a _ better 
grade of goods, does not excuse the 
seller from performing his part of the 
contract as originally entered into. 
Crenshaw Bros. Seed Co. v. Rauch, 112 
Miss. 330, 73 S 53. 


71. Ark.—Williams v. Moore, 
Ark. 535, 175° SW 1198: 


D. C.—Hichberg’ v. U. S. Shipping 
Bd. Emergency Fleet Corp., 51 App. 
44, 273 Fed. 886. 


N. Y.—Glickstein v. Sheffield Glass 
Bottle Co., 214 App. Div. 626, 212 NYS 
444, 


Ont.—Marshall v. Jamieson, 42 U. 
Cc. Q. B. 115; Webb v. Sharman, 34 
CrQr BR. 410; 


Que.—Keating v. Dillon, 28 Que. Su- 
perin-3d23. 


fa] Illustrations.—(1) Incorpora- 
tion in a letter of absolute acceptance 
of an order of a suggestion that the 
seller might not be able to deliver 
before a certain date does not qualify 
the acceptance so as to prevent the 
making of a contract. Williams v. 
Moore, 117 Ark. 5385, 175 SW 1198. 
(2) Acceptance of a contract for a 
sale of bottles is not affected by a 
mild doubt expressed by the seller 
whether he would be able to make 
shipments on the dates specified. 
Glickstein v. Sheffield Glass Bottle 
Co., 214 App. Div. 626, 212 NYS 444. 


{b] Request for more shipments. 
—An exchange of letters and tele- 
grams between a lumber company and 
a buyer, whereby the lumber company 
agrees to furnish a stated quantity of 
timber each month, which offer is ac- 
cepted by a telegram and letter, es- 
tablishes a contract for the furnish- 
ing of the timber, notwithstanding a 
request in the letter of acceptance 
that more timber be furnished eaci 
month than was stated in the offer. 
Hichberg v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 51 App. (D. C.) 44 
273 Fed. 886. 


72. Frick Co. y. Monroe, 23 Ala. 
A. 244, 123 S 260 [certiorari den and 
op. corrected 220 Ala. 1, 123 S 262]. 


[a] Rule applied.—A seller’s let- 
ter, stating that the order is accepted, 
although the price is too low, does not 
relieve the buyer of the obligation 
to pay if the seller substantially per- 
forms its part of the contract. Frick 


nally, 


tions or deductions to be the same as!Co. v. Monroe, 23 Ala. A. 244, 123 S 
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graph, because of a reference to sending a written 
contract by mail,’® unless it differs from the terms 
Where a seller’s acceptance is made on 
the sole condition that the buyer’s credit prove satis- 
factory, and it does so prove, the seller cannot there- 
after change or alter the contract.*% 

[§ 64] bb. As Counter Offer; Acceptance. 
rying or conditional acceptance with new terms and 
conditions also amounts to the proposal of a new 
contract or counter offer,’® which the original of- 


A va- 


260 [certiorari den and op. corrected 
220 Ala. 1, 123 -S 262]. 


73. Humphry v. Farmers’ Union, 
ete); Co. 47). CalivA 211 150 Ps 4853 
GiwARe Shaw Wholesale Co. Ae Hack- 
ee 102 Or. 80, 198 P 908, 201 P 


[a] Thus, where an interchange of 
telegrams has established an agrée- 
ment as to all other terms of ‘sale, 
the fact that the last telegram from 
the buyer states the sale is subject to 
inspection on delivery, which has not 
been mentioned before, does not dé- 
feat the contract, since it merely stat- 
ed a condition which would be other- 
wise implied under Civ. Code §§ 17}, 
1785. Humphry v. Farmers’ Union, 
etc., Co., 47 Cal. A, 211, 190 P 489. 


74. Bresky v. Rosenberg, 256 Mass. 
66, 152 NE 347. 


75. Great Eastern Paper Co.. v. 
Blyn, 188 NYS 841; Calumet Refining 
COR Vac Slane Lubricating Co., 64 Utah 
358, 230 P 1028. 


76. Vantrees v. Trimble, 214 Mo. 
A. 30, 251 SW 396 [dist Houston, ete., 
R. Co. v. Jos. Joseph, etc., Co., 169 
Mo. A. 174, 152 SW 394 (which held 
such a reference a qualification, as 
introducing new terms) ] 


[a] Thus, where the terms of a 
contract of sale have been thorough- 
ly discussed, and the buyer writes the 
seller specifying the terms upon 
which he will buy, and requesting the 
Seller to wire him at once if he will 
sell, the seller’s telegram, “I accept 
your offer sending contract by mail 
today,’ completes the contract, and 
the reference to the sending of the 
contract by mail does not make it a 
qualified acceptance or counter propo- 
sition. Vantrees v. Trimble, 214 Mo. 
A. 30, 251 SW 396. 


77. Houston, ete, R. Co. v. Jos. 
Joseph, etc., Co., 169 Mo. A. 174; 152 
SW 394. 


78. Gilmer Bros. Co. vy. Wilder 
Mercantile Co., 205 Ala. 650, 88 S 854. 
[a] Thus, where, after their tray- 


eling salesman took an order, plain- 
tiffs at their home office advised de- 
fendants it would be necessary that 
they hold the order pending comple- 
tion of credit investigation, and that 
as soon as they received the informa- 
tion they would advise defendants asi 
to accepting the order, such letter 
constituted an acceptance on the sole 
condition that defendants’ credit 
standing prove satisfactory, and, 
nothing unsatisfactory in such re- 
spect appearing, plaintiffs had no 
right or authority, twenty-five days 
thereafter, to change or alter the con- 
tract by notifying defendants as to ac- 
ceptance and shipment of part of the 
goods and declining to ship the rest 
because withdrawn from sale during 
the credit investigation. Gilmer Bros. 
Co. v. Wilder Mercantile Co., 205 Ala. 
650, 88 S 854. 


79. Canton Cotton Mills v. South- 
west Overall Co., 8 FE. (2d) 807; Kehl- 
or Flour Mills Co. v. Linden, 230 Mass. 
119, 119 NE 698; Great Bastern ‘Pa- 
per Co. v. Blyn, 188 NYS 841; Dia- 
mond Mill Co. v. Adams-Childers Ca; 
(Tex. Civ. A.) 217 SW 176. And sée 
eases infra notes 80-83. 
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ferer may reject in its entirety,°° even though the 
parties have referred to it as a contract,*! and which 
results in an effective contract of sale only when it 
is accepted, by the original offerer, in accordance 


80. Dunn v. Freeman, 24 Ga. A. 
504, 101 SE 393; Good Roads Mach. 
Co. v. Neal, 21 Ga. A. 160, 93 SE 1018; 
Gold Spring Distilling Co. v. Stitzel 
Distilling Co., 150 Ky. 457, 150 SW 
516; Glenn vy. S. Birch, ete., Constr. 
Co., 52 Mont. 414, 158 P 834. 

[a] Substituting third person.— 
Where one offers to sell to one party, 
who accepts, requiring a written con- 
tract, but sends a contract obligating 
another than himself to buy, the of- 
ferer has the right to reject the con- 
tract. Glenn v. S. Birch, etc., Constr. 
Co., 52 Mont. 414, 158 P 834. 


81. National Rosin Oil, etc., Co. v. 
South Atlantic Coal Co., 23 Ga. A. 87, 
97. SE 559. 


[a] Thus the fact that a seller, in 
its letter declining a buyer’s suggest- 
ed change, refers to the formal con- 
tract as a “contract,’’ and that the 
buyer refers to it as a “contract” be- 
fore it is signed by him, does not make 
it a contract, where the seller ex- 
pressly repudiates the new condition 
written into the contract by the buy- 
er.. National Rosin Oil, etc., Co. v. 
South Atlantic Coal Co., 23 Ga. A. 87, 
97 SE 559. 

82. U. S.—Minneapolis, etc., R. Co. 
v. Columbus Rolling Mill, 119 U. S. 
149, 7 SCt 168, 30 L. ed. 376; Colum- 
bia’ Malting Co. v. Clausen-Flanagan 
Corps, ob (2a) b4ks. Pike County. 
Spencer, 192 Fed. 11, 112 CCA 433. 

Ala.—Owensboro Wagon Co. v. Ben- 
ton Mercantile Co., 204 Ala. 415, 85 S 
723; Sturdivant v. Mt. Dixie Sanitari- 
um, etc., Co:, 197 Ala. 280, 72 S 502. 

Ark.—J. C. Lysle Milling” Co. v. 
Rumph, 203 SW 850; D. S. Cage Co. 
v. Black, 97 Ark. 613, 134 SW 942. 


* Cal.—Four. Oil Co. v. United Oil 
’ Producers, 145 Cal. 623, 79 P 366, 68 
LRA 226; May Hosiery Mills v. Hall, 
77 Cal. A. 291, 246 P 332. 

Conn.—Boston Lumber Co. v. Pen- 
dleton, 102 Conn. 626, 129 A 782. 


’ Conn.—Deen v. Bishop, 33 Ga. A. 
42, 125 SE 477; Estes Lumber Co. v. 
Palmyra Yellow Pine Co., 29 Ga. A. 
15,-113 SH 821; Winder Mfg. Co. v. 
A. S. Pendleton Co., 27 Ga. A. 476, 
108 SE 823. 

Ill.—Shane Bros., etc., Co. v. Stri- 
glos, 228 Il). A. 397;. Hartwell Jy; 
Crane & Macmahon, Inc., 209 Ill. A. 
399; Staackman v. Cary, 197 Ill. A. 
601; Slaymaker Lock Mfg. Corp. v. 
Olmsted, 197 Ill. A. 496; Kansas City, 
etc., R. Co..v. McGuire Mfg. Co., 108 
Til. A. 258. 

Ilowa.—Morgan v. Sutlive Bros., 148 
Iowa 318, 126 NW 175. 

Ky.—Cincinnati Equipment Co. v. 
Big Muddy River Cons. Coal Co., 158 
Ky. 247, 164 SW 794; Gold Spring 
Distilling Co. v. Stitzel Distilling Co., 
150 Ky. 457, 150 SW 516; Baldwin v. 
Com., 11 Bush 417. 

Me.—Maine Univ. v. Pratt, 120 Me. 

“TwiA2 A 673; Stock v. "Towle, 97 Me: 
408, 54 A 918. 

Mass.—Kehlor Flour Mills Co. v. 
Linden, 230 Mass. 119, 119 NE 698. 

Mich.—Athol Mfg. Co. v. Briscoe 
Motor Corp., 222 Mich. 95, 192 NW 
668. 

Minn.—Bastian Bros. Co. v. We- 
mott-Howard Co., 1138 Minn. 196, 129 
NW 369. 

Mo.—Logan v. Waddle, (A.) 238 SW 
516; White Oak Coal Co. v. Ed. E. 
Squier Co., (A.) 219 SW 693; Royal 
Brewing Co. v. St. Louis Brewing As- 
soc., 188 Mo. A. 673, 176 SW 553. 


SALES 


Nebr.—Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 182 
NW 586. 

N. Y.—Glens Falls Lumber Co. v. 
Ryerson, 175 App. Div. 769, 162 NYS 
427; Howells v. Stroock, 50 App. Div. 
344, 68 NYS 1074; Great Eastern Pa- 
per Co. v. Blyn, 188 NYS 841; Feigel 
v. Doll, 186 NYS 529; Drucker v. Op- 
penheimer, 165 NYS 284. 


N. C.—Golding v. Foster, 188 N. C. 
216, 124 SE 160. 


Oh.—Walter Wallingford Coal Co. 
v. Cuyahoga Builders’ Supply Co., 18 
Oh. A. 488. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066; Yreka Lumber Co. vy. Lystul- 
Stuveland Lumber Co., 99 Or. 291, 195 
12 REISS 

Pa.—Coastwise Lumber, etc., Co. v. 
Stitzinger, 81 Pa. Super. 554. 

Tex.—Pierce Oil Corp. v. Gilmer 
Oil Co., (Civ. A.) 230 SW 1116; Dia- 
mond Mill Co. v. Adams-Childers Co., 
(Civ. A.) 217 SW 176; Edgeworth v. 
Talerico, (Civ. A.)-95 SW 677. 

Va.—Hoge v. Prince William Co-op. 
Exch., 141 Va. 676, 126 SE 687. 


W. Va.—Morgan-Gardner Electric 
Co. v. Beelick Knob Coal Co., 91 W. 
Va. 347, 112 SH 587. 

Ont.—In re Hudson Fashion Shoppe, 
Ltd.,.57 Ont: Ly 505;/°1925] 3) DomLR 
927 [app allowed on other grounds 58 
Ont: + Ly 130, (19269) 4d) DomLR, 1999; 
McCool v. Grant, 48 Ont. L. 630. 

[a] TIllustrations.—(1) Where a 
written order is accepted on the con- 
dition that the buyer can satisfy the 
seller’s bankers as to his financial 
standing, which is done, there is a 
completed contract. McCool Vv. 
Grant, 48 Ont. L. 6380. (2) Where a 
buyer of lumber, in confirming a tele- 
phonic acceptance of the seller’s of- 
fer, asked that certain pieces be 
planed, and that prompt shipment be 
made, and the seller, in replying, in- 
closed a sales slip stating the terms 
of the bargain, and the buyer there- 
after gave shipping directions, the 
sales slip was binding as against the 
contention that the contract was pre- 
viously complete. Boston Lumber 
Co. v. Pendleton Bros., 102 Conn, 626, 
129 A 782. (3) Where a written con- 
tract of sale, Submitted by a _ pro- 
posed buyer, is signed and accepted, 
with alterations, by the owner of the 
property, and the alterations are sub- 
sequently orally agreed to by the buy- 
er in the owner’s presence and imme- 
diately after the contract is signed, 
the minds of the parties have met 
and assented to the same thing in 
the same sense. Deen vy. Bishop, 33 
Ga. A. 42, 125 SE 477. 

[b] Acceptance of counter offer 
held sufficient.—(1) Counter offer to 
purchase if a demonstration is made 
ata certain time and the process is as 
claimed by the original offerer is ac- 
cepted where the original offerer 
makes the demonstration and the 
process proves to be as claimed. El- 
liswwveo(Hillison, ete. Cos 20a Puls A: 
581. (2) Where a buyer sends a writ- 
ten order for twenty-five’ thousand 
feet of lumber of general yard stock 
at a specific price, and the seller re- 
plies that it will fill the order only at 
an advanced price, a further letter by 
the buyer, directing the entry of the 
order for twenty-five thousand feet 
at the advanced price, is an accept- 
ance of the counter offer, and creates 
a contract of sale, the description in 
the original offer being sufficient, and 


[§ 64 


with its terms,’? in which case the contract of sale 
becomes effective on the terms and conditions con- 
tained in the new proposal or counter offer,*? and 
the original offerer cannot rely on his original offer 


applying to the counter offer and ac- 
ceptance. Yreka Lumber Co. v. Ly- 
stul-Stuveland Lumber Co., 99 Or. 291, 
195 P 378. (3) Where an offer to pur- 
chase lumber is accepted on terms 
and conditions other than those upon 
which it was made, a communication 
from the buyer urging the shipment 
of the lumber is an acceptance by the 
buyer of the counter offer and creates 
a contract. Estes Lumber Co. v. 
Palmyra Yellow Pine Co., 29 Ga. A. 
15, 113 SE 821. (4) Where an order 
for coal is accepted subject to the 
terms and conditions printed on the 
back of the form of acceptance, and 
the buyer receives the conditional ac- 
ceptance, acts thereon, recognizes the 
contract as in force, permits the sell- 
er to proceed with the shipments day 
by day, and receives and accepts a 
number of cars of the coal, it, by its 
conduct, accepts such new terms. 
White Oak Coal Co v. Ed. E. Squier 
Co. (Mo. A.) 219 SW 693. 

[ec] Doing business.—Assent to 
new terms imposed by an acceptance 
may be inferred from the parties’ do- 
ing business under the conditional ac- 
ceptance. Walter Wallingford Coal 
Co, v. Cuyahoga Builders’ Supply Co., 
18 Oh. A. 488. 


[d] Acceptance held insufficient.— 
Where a buyer in acceptance of an of- 
fer for sale of “standard malt’’ quali- 
fies the contract to provide for “choice 
brewing quality,’ the seller’s letter, 
sent after receipt of the qualified ac- 
ceptance, stating that the _ seller 
would deliver “first-class standard 
malt,” is not an acceptance of the 
counter proposal, where a custom of 
trade..-makes ‘standard’ malt and 
“choice” malt different grades. Co- 
lumbia Malting Co. v. Clausen-Flana- 
gan Corp., 3 F. (2d) 547. 


[e] Mere retention of paper.— 
Where a buyer orders certain goods 
to be delivered on certain dates, and 
the seller changes the dates in the 
contract and returns it to the buyer, 
the buyer’s act in putting the contract 
in the safe, and not disaffirming, does 
not bind it on the contract as altered, 
since the alteration constitutes a 
counter proposition upon which af- 
firmative acceptance is necessary. 
Drucker v. Oppenheimer, 165 NYS 284. 


[f] Belief that contract exists.— 
Where an offer to sell goods is reject- 
ed by a purported acceptance impos- 
ing additional conditions, a subse- 
quent letter by the seller, indicating 
a belief that a contract exists between 
him and the buyer, is not an accept- 
ance of the counter offer contained in 
the conditional acceptance. C. R. 
Shaw Wholesale Co. v. Hackbarth, 102 
Or. 80, 198 P 908, 201 P 1066. 


[g] Not counter offers.—A seller’s 
letters referring in a general way’ to 
certain matters apparently brought in 
as terms of a contemplated contract 
which were in no manner mentioned 
in the buyer’s letters offering to pur- 
chase are not acceptances of distinct 
proposals by the buyer, plus definite 
counter contractual offers on the sell- 
er’s part which can be accepted orally 
‘by, “the buyer. Vitro “Mtoe. Corsi: 
Standard Chemical Co., 291 Pa. 85, 
139 A 615. 


As to contracts in general see Con- 
tracts § 87. 

83. U. S.—wWeinberg v. 
Milling Co., 299 Fed. 458. 

Ala.—Gilmer Bros. Co. v. Wilder 
Mercantile Co., 205 Ala. 650, 88 S 854. 


Cal.—Jones-McLaughlin, Ine. Vv. 


Hogan 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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alone as constituting the contract.** 
ply to a counter offer ordinarily is not assent there- 
to,S° unless under the circumstances there is a duty 


to reply.*® 


[§ 65] (6) Time for Acceptance.*? Where an of- 
fer to buy or sell limits the time for its acceptance, 
unless it has been previously withdrawn,**:it may 
be accepted at any time within such hmited period,*® 


Kelly, 100 Cal. A. 315, 279 P 1076. 


Ga.—Dunn v. Freeman, 24 Ga. A. 
504, 101 SE 393. 


Ill.— Hartwell v. Crane & Macma- 
hon, .inc.; -2.09 Il. A..399. 


La.—State v. Madison Lumber Co., 
6 La. A. 430. 


Mich.—Athol Mfg. Co. 


v. Briscoe 


Motor Car Corp., 222° Mich. 95, 192 
NW 668. 
Nebr.—Posposia Coal Co. v. Nye- 


Schneider-Fowler Co., 106 Nebr. 
NW 586. 


N. Y.—Tilt v. La Salle Silk Mfg. 
Con oO Daly 19. 


Or.—C. R. Shaw 
Hackbarth, 102 Or. 
P 1066. 

S. C.—Atlantic Phosphate Co. v. 
Sullivan, 34 S. C. 301, 13 SE 539. 


And see cases supra note 82. 


[a] Illustrations.—(1) Where a 
buyer makes out an order for goods 
on its own order forms sending it to 
the seller, who does not sign it, but 
.makes up a sales note on his own 
forms embodying the essentials of 
the order except as to stipulations re- 
garding rescission, and signs it and 
sends it to the buyer, who signs a 
duplicate and returns it, the sales 
note so signed constitutes the sole 
contract between the parties, regard- 
less of the stipulation in the buyer’s 
original order. Athol Mfg. Co. v. 
Briscoe Motor Car Corp., 222 Mich. 
95, 192 NW 668. (2) Where, on re- 
ceipt of a written order for coal, the 
seller signs a written acceptance con- 
taining conditions and the statement, 
“Tf the conditions upon which we ac- 
cept your order, as shown on the back 
hereof are not satisfactory, please 
advise us at once, and we will cancel 
order; otherwise, shipment will be 
made subject to these conditions,” and 
the buyer admits receipt of such ac- 
ceptance before shipments are made, 
and without objection thereafter re- 
ceives shipments, the order and ac- 
ceptance, with the conditions, contain- 
ed therein, constitutes the contract of 
sale. Everett v. Emmons Coal Min. 
Co., 289 Fed. 686. 

{b] Conditions in original offer 
form no part of a contract which is 
established by the acceptance of a 
counter proposition on different terms 
and conditions. Jones-McLaughlin, 
Ines. Kelly; 100.-Cal A. 315,-279 P 
1076. 

[ec] Contract by agent.—If an 
agreement to sell is entered into by 
an agent of the seller, subject to the 
principal’s approval, and is modified 
by the seller, and the goods are ac- 
cepted by the buyer, the rights of the 
parties are governed by the agree- 
ment as modified. Atlantic Phos- 
phate Co. v. Sullivan, 34 S. C. 301, 13 
SE 539. 

[d] .Where list of goods wanted is 
submitted to seller who makes an of- 
fer differing in some respects from 
such list, and the buyer accepts the 
offer, the rights of the parties are 
governed thereby. State v. Madison 
Lumber Co., 6 La. A. 430. é 

84. Gilmer Bros. Co. v. Wilder 
Mercantile Co., 205 Ala. 650, 88 S 
854; Jones-McLaughlin, Inc. v. Kelly, 
100 Cali7As 315,279 P1076. 

85. Columbia Malting Co. v. Clau- 
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Wholesale Co. v. 
80, 198 P 908, 201 


a binding contract of sale, 


SALES 


Failure to re- 


parties.°? 


sen-Flanagan Corp., 3 F. (2d) 547. 


Acceptance by silence or acquies- 
cence generally see supra § 60. 


86. Ray v. La Rue, etc., Co., (Tex. 
Ciy...As) 4237 SW 336. 

[a] Thus, where a seller on receipt 
of an order wrote the buyers that it 
could not ship the brand ordered, but 
that it had booked the buyers a dif- 
ferent brand and would ship such 
brand, and that the buyers should no- 
tify the seller “if this is not entire- 
ly satisfactory,” the buyers, by fail- 
ure to reply, acquiesced in the altera- 
tion of the contract by the _ seller. 
Ray vi. La Rue, ete., Co., (Tex. Civ. A.) 
237 SW 336. 

87. Cross references: 

After rejection see supra § 5 
Lapse of offer from rae oh due 

acceptance see supra § 5 
Time of sending letter or Beker 
of acceptance see supra § 

88. See supra § 53. 

89. Peck v. Edwards, 90 Conn. 669, 
98 A 325; Arnold v. Blabon, 147 Pa. 
372, 23 A 575; Lasswell v. Ander- 
son, 127 Wash. 591, 221 P 300. 

[a] During year.—An agreement 
to buy all articles of a certain kind 
that the party of the second part 
may deliver during a specified year, 
not exceeding a specified amount or 
number, is in the nature of a contin- 
uing offer, and execution by deliver- 
ing such articles during that year 
makes it an enforceable contract.— 
Lasswell v. Anderson, 127 Wash. 591, 
221° P. 300. 

90. Ind.—Glencoe Cotton Mills v. 
Capital Paper Co., 74 Ind. A. 239, 128 
NE 699. 

Ky.—Postal Tel. 
isville Cotton Seed Oil Co., 
506, 131 SW 277. 


Md.—Bernard v. Torrance, 5 Gill & 
dle weet 

Mass.—Kehlor Flour Mills Co. v. 
Linden, 230 Mass. 119, 119 NE 698; 
Park v. Whitney, 148 Mass. 278, 19 
NE 161. 


N. Y.—Howells v. Stroock, 50 App. 
Div. 344, 68 NYS 1074. 


Cable Co. v. Lou- 
140 Ky. 


N. C.—Union Nat. Bank vy. Miller, 
106) IN C.347%, 1L9SE 3215.19" AmSR 
538. 

Pa.—Boyd v. Merchants, etc., Pea- 
nut Co., 25-Pa. Super. 199. 

Tex.—Denton Milling Co. vy. Green, 
(Civ. A.) 204 SW 362. 

[a] Before advance.—A letter of- 


fering flour at a certain price, ‘‘based 
on to-day’s market, . and 
hope to have your acceptance before 
we have another advance,” is not an 
unconditional offer, and is only good 
until there is another advance. Den- 
ton Milling Co. v. Green, .(Tex. Civ. 
A.) 204 SW 362. 


{[b] Offer to sell, shipment to be 
made on certain day, does not become 


offer is not accepted until the day 
after the shipment was to be made. 
Fitch v. Kennard, 2 Misc. 95, 20 NYS 
845 [rev 19 NYS 468]. 


[c] Acceptance too late.—Where 
the time limit of an offer to buy flour 
expired September 12, and acceptance 
was not sent until September 13, and 
was not received until September 
14, no contract of sale resulted. 
Kehlor Flour Mills Co. v. Linden, 


Reasonable time. 
time of acceptance, the offer may and must be ac- 
cepted within a’reasonable time after its receipt, 


if such: 
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and in order to constitute a binding contract of sale 
it must be accepted within such time,®® unless the 
time limit is waived by the offerer,®* such as by 4 
later acceptance and signing of the contraet by both 


If there is no limitation as to 
t 93 


230 Mass. 119, 119 NE 698. 


91. Batterman v. Morford, 76 N. 
Y. 622 mem; Howells v. Stroock, 50 


App. Div. 344, 638 NYS 1074; Mec- 
Alister v. Klein, S17 OKT 8291 55 Lose e: 
506; George Tomlinson, etc., Co. v. 


Lennon, 46 R. I. 148, 125 A 266. 


[a] Acts constituting waiver.—(1) 
Where a person has made an offer to 
sell goods provided the offer is ac- 
cepted immediately, the procuring of 
cargoes to fill an order subsequently 
received is sufficient evidence of a 
waiver of the condition, and of a 
meeting of the minds of the parties 
necessary to a valid contract. Bat- 
terman v. Morford, 76 N. Y. 622 mem. 
(2) Where a telegram offering two 
cars of flour for sale states, “Answer 
by telegraph immediately,” and -sev- 
eral days after receiving it the buy- 
er telegraphs the seller to book the 
two cars, the seller, by booking the 
order, waives the delay and can hold 
the buyer to the contract. George 
Tomlinson, etc., Co. v. Lennon, 46 R. I. 
1485.125 -A 266. (3) Where a person, 
in making a bid or proposal, makes 
such proposal in writing on a stock 
form of letter head, which contains 
printed matter at the bottom, to the 
effect that ‘this proposal is made 
for immediate acceptance,” the per- 
son submitting such proposal by his: 
acts or by oral agreement may waive 
such printed statement. McAlister 
v. ‘Klein, 81 Okl. 291, 198 P 506. 


92. Strauss v. Katz, 210 App. Div. 
405, 206 NYS 246. 

93. U. S—Ableman v. American 
Sugar Refining Co., 9 F. (2d) 318; 


Hargadine-McKittrick Dry Goods Co. 
v. Reynolds, 64 Fed. 560; Burmester 
v. Phillips, 25 Fed. 805. 


Ala.—Sanford vy. Howard, 29 Ala. 
684, 68 AmD 101. 


Ark.—J. C. Lysle Milling Co. v: 
Rumph, 203 SW _ 850; Emerson v. 
Stevens Grocer Co., 105 Ark. 575, 152 
SW 1003 


Gal warehente v. Evans, 43 Cal. 
380; Coats v. Moran, 67 Cal. A. 46, 
227 P.218. 


Conn.—Peck v. Edwards, 90 Conn. 
669, 98 A 325; Averill v. Hedge, 12 
Conn, 424. 

Ill.— Estate Stove Co. v. Kenney, 
234 Ill. A. 366; Allen B. Wrisley Co. 
i ees on ‘Alkali Works, 107 Ill. 


Iowa.—Judd v. Day, 50 Iowa 247. 


Kan.—Trounstine v. Sellers, 35 Kan. 
447, 11 P 441. 


Ky.—Enterprise Mfg. Co. v. Camp- 
bell, 121 SW 1040; Mitchell v. Wal- 
lace, 87 SW 308, 27 KyL 967. 


Mass.—Park v. Whitney, 148 Mass. 
QSel 9) Nee Oaks 


Mich. —Dulany-Vernay Co. v. Kala- 
mazoo Stationery Co., 213-Mich. 484, 
181 NW 984. 


Minn.—Bowser v. Fountain, 128 
Minn. 198, 150 NW 795, LRA1916B 
1036; Reid v. Northwestern Impl., 
etc., Co., 79 Minn. 369, 82 NW 672. 

Mo. —Williams v. Emerson-Brant- 
ingham Impl. Co., (A.) 198 SW 425; 
Houston, ete., R. Co. v. Joseph, etc., 
Co., 169 ‘Mo. A. 174, 152 SW 394. 

Neb reecaitver v. Roberts, 85 Nebr. 
480, 124 NW 94. 


ee H.—Barker v. Barker, 16 N. H. 
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although the offerer has waived notice of acceptance 
and what is a reasonable time for 
acceptance must be determined from all the facts 
and circumstances of the particular ease,®® such as 
the situation of both parties,®® and the nature of the 
If the subject matter of the offer 
is such that the value fluctuates, acceptance within 
-a Short time may be required, in order to be reason- 
able,®® and the fact that the offeree had previously, 
‘on one occasion, delayed a given length of time in 
accepting a similar offer at a time when the price re- 
mained steady does not make a similar or even short- 
er delay reasonable at a later time when the price is 
fluctuating,®® and, moreover, in such a case, the sub- 
‘sequent delay cannot be regarded as reasonable on 


of his offer ;°4 


Subject matter.®7 


N. Y.—Hampton Cotton Mills v. 
Hershfeld, 121 Misc. 518, 201 NYS 
556; Mactier v. Frith, 6 Wend. 103, 
21 AmD 262. 


N. C.—T. C. May Co. v. Menzies 
Shoe Co.,-186 N. C. 144, 119 SE 227; 
Mizell v. Burnett, 49 N. C. 249, 69 
AmD 744. 


Pa.—Boyd v. Merchants’ etc., Pea- 
nut Co., 25 Pa. Super, 199; Carmich- 
cael v. Newell, 2 Phila. 289. 


Tenn.—Paragon Refining Co. v. Lee, 
98 Tenn. 643, 41 SW 362. 


Tex.—Denton Milling Co. v. Green, 
(Civ. A.) 204 SW 3862. 


Ont.—Manning v. Carrique, 34 Ont. 
L. 453, 9 OntWN 61, 25 DomLR 840. 


{a] Gratuitous offer to sell may be 
accepted within a reasonable time be- 
fore withdrawal. Caldwell v. Spears, 
186 Ky. 64, 216 SW 838. 


{b] Where traveling salesman re- 
ceives orders from a customer of his 
house, subject to its acceptance, 
without stating the time in which 
such right shall be exercised, the 
law presumes that a reasonable time 
therefor. is given. T. C. May Co. v. 
Menzies Shoe Co., 186 N. C. 144, 119 
SE 227, 


{c] Closing contract.—Where a 
bid for grain which is duly accepted 
contains a provision that, if the grain 
is not shipped within a specified time, 
‘the contract is to remain open until 
the shipment is made or closed by 
.the buyer, the buyer has a reasonable 
time, after the expiration of the pe- 
riod named for shipment, in which 
to close. Carter v. Roberts, 85 Nebr. 
480, 124 NW 94. 


94, Williams v. Emerson-Brant- 
imgham Impl. Co., (Mo. A.) 198 SW 
425. 

{a] Thus, although a buyer in or- 
dering machinery waives notice of 
-acceptance of his order, the seller 
‘does not have an unlimited time in 
which to accept the order by per- 
fermance, but is bound to accept 
within a reasonable time. Williams 
vy. Emerson-Brantingham Impl. Co., 
(Mo. A.) 198 SW 425. 

Communication of acceptance see 
infra § 66. 


95.00), S$.—Hargadine-McKittrick 


Dry Goods Co. v. Reynolds, 64 Fed.. 


560. 
Ark.—Ferguson v. West Coast 
Shingle Co., 96 Ark. 27, 180 SW 527. 


Cal.—Coats v. Moran, 67 Cal. A. 46, } 


227 P 213. 

Tl—Allen B. Wrisley Co. v. Ma- 
thieson Alkali Works, 107 Ill. A. 379. 
' Ky.—Caldwell v. Spears, 186 Ky. 
64,°216 SW 83. 

La.—Boyd v. Cox, 15 La. Ann. 609. 

Mich.—South Branch Cheese Co. v. 
American Butter, etc., Co., 191 Mich. 
507, 158 NW. 158. 
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ties. 


cial condition. 


Minn.—Bowser _v. 
Minn. 198, 150 NW 
1036. 


N.. C=—T. GC. May Co. v. Menzies 
Shoe Co., 186 N. C. 144, 119 SE 227. 


Tex.—Denton Milling Co. v. ‘Green, 
(Civ. A.) 204 SW 362. 


And see cases supra note 93. 


[a] Illustration.—Where an offer 
by mail on Friday is received the fol- 
lowing day, when the buyer acknowl- 
edges receipt and replies that it will 
accept aS soon as: the sample ship- 
ment arrives, which is the following 
Monday, and then accepts by tele- 
gram, the acceptance is sufficiently 
prompt to effect a sale. South 
Branch Cheese Co. vw. American But- 
bee etc., Co., 191 Mich. 507, 158 NW 

[b] Next day.—Where the parties 
differ as to the time the offer is to 
remain open, communication of ac- 
ceptance on the following day is with- 
in a reasonable time. Caldwell ‘v. 
Spears, 186 Ky. 64, 216 SW 838. 


[c] In certain months.—A reason- 
able time, within the meaning of an 
order for goods to be delivered in 
certain months, contemplates accept- 
ance by shipment within the time 
specified. Ableman v. American Su- 
gar Refining Co., 9 FE. (2d) 318. 


[d] Delay held unreasonable.—(1) 
An offer to buy, not accepted for 
thirty days. Bowser vy. Fountain, 128 
Minn. 198, 150 NW 795, LRA1916B 
1036. (2) Where there was a custom 
for the seller to notify the buyer by 
wire of acceptance of orders made 
by wire, a delay of four days. Fer- 
guson v. West Coast Shingle Co. 96 
Ark. 27, 130 SW 52%. 


96. Hargadine-McKittrick Dry 
Goods Co. v. Reynolds, 64 Fed. 560; 
Boyd v. Merchants’, etc., Peanut Co., 
25 Pa. Super. 199. 


97. Boyd v. Merchants’, etc., Pea- 
nut Co., supra. And see cases infra 
notes 98—4, 


98. Coats v. Moran, 67 Cal. A. 46, 
227 P 213; Dulany-Vernay Co. v. Kal- 
amazoo Stationery Co., 213 Mich. 484, 
181 NW 984; Boyd v. Merchants’, etc., 
Peanut Co., 25 Pa. Super. 199; Man- 
ning v. Carrique, 34 Ont. L. 453, 9 
OntWN 61, 25 DomLR 840. 


[a] Where subject matter is mer- 
cantile commodity, the price of which 
in the market changes from day to 
day, and the party who receives the 
offer does not post his acceptance dur- 
ing the same business day, he cannot 
take advantage of a rise in the mar- 
ket price, and accept on some future 
business day. Boyd v. Merchants’, 
etc., Peanut Co., 25 Pa. Super. 199. 


[b] Delay held too long.—(1) Two 
weeks before acceptance of otfer to 
sell hay, where hay market was fluc- 
tuating. Coats v. Moran, 67 Cal. A. 
46, 227 P2183. (2) Where an offer 
made on March 20 to sell supplies 


Fountain, 128 
795, LRA1916B 


After withdrawal. 


[§ 65 


the ground of course of dealing between the par- 
Where an offer to sell states that the articles 
offered for sale are to be made according to certain 
specifications, the buyer should wait until he receives 
such specifications before accepting the offer,” other- 
wise he cannot complain of his failure to receive them 
as a ground for avoiding his acceptance.* 
in a proposed contract giving the seller the right, 
after the contract is accepted, to change its terms if 
the buyer’s financial condition becomes impaired, 
does not apply to acceptance of the buyer’s order so 
as to reserve to the seller the right to hold the buy- 
er’s order open pending an investigation of his finan- 


A clause 


After an offer to buy or sell 


the market value of which fluctuated 
and ‘inereased one hundred fifty per 
cent from ythe time of the offer to 
the time of acceptance, such accept- 
ance, not made until June 9. Dulany- 
Vernay Co. v. Kalamazoo Stationery 
Co., 213 Mich. 484, 181 NW 984. 

99. Dulany-Vernay Co. v. Kalama- 
zoo Stationery Co.,. supra. 


[a] For example, the fact that a 
buyer accepted an offer more than 
two months after it was made during 
a year in which the market value of 
the commodity did not fluctuate im 
value does. not make acceptance of an 
oiler, after similar delay two years. 
later, at a time when the market val- 
ue is fluctuating, an acceptance with- 
in a_reasonable time. Dulany-Ver- 
nay Co. v. Kalamazoo Stationery Co, 
213 Mich. 484, 181 NW 984. 


1. Dulany-Vernay Co. v. Kalama- 
zoo Stationery Co., supra. 


[a] Reason for rule.—‘‘While a 


|} protracted course of dealing between 


the parties may be considered where 
the question of construction by the 
parties is involved a single previous 
offer and acceptance cannot be made 
to serve the purpose eontended for: 
A single isolated previous transac 
tion does mot fall within the rule 
making commercial transactions be- 
tween parties happening in the same 
way day after day indicative of what 
constitutes a reasonable time for ac 
ceptance of offer and what is so con- 
sidered and treated by them.” Dur 
lany-Vernay Co. v. Kalamazoo Sta- 
Homers Co., 213 Mich. 484, 181 NW 


2. John A. Roebling’s Sons Co. v. 
American Amusement, etc., Co., 232 
Pa. 261, 80 A 647. 


[a] Blue prints.—Where a seller 
proposes to furnish certain machinery 
as shown by a blue print, it is the 
buyer’s @uty, if he does not receive 
the blue prints, sm to notify the sell- 
er, and wait until he does receive 
them before acceptance of the offer. 
John A. Roebling’s Sons Co. v. Amer- 
ican Amusement, etc., Co., 231 Pa. 
261, 80 A 647, 


3. John A. Roebling’s Sons Co. v. 
American Amusement, ete., Co., su- 
pra. 


4 Canton Cotton Mills v. Bow- 
on Overall Co., 149 Tenn. 18, 257 SW 


[a] Thus, while a clause in a con- 
tract, “If, during the life of this con- 
tract, the financial responsibility of 
the purchaser becomes impaired, or 
unsatisfactory” to the seller, or “if 
bills are not paid promptly, the terms 
may be changed to cash terms and de- 
liveries held up at the option of” the 
sellers “until satisfactory adjustment 
is made, without impairing the va- 
lidity of the contract,’ entitled the 
seller, after closing the contract, to 
all reasonable information from the 
buyer as to his financial status, and 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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is withdrawn,° 


deemed accepted by him at onece.* 


[§ 66] (7) Communication of Acceptance.* 
a general rule a mere uncommunicated purpose or 
intention to accept an offer to buy or sell does not 


constitute an acceptance thereof ;° 


be effective, the acceptance must be communicated 
to the person making the offer,+® except where the 
acceptance is made by the performance of an act by 
the offeree in response to an offer or order,!! or 
where an order for goods is procured by the seller 


himself.!2 
In case of shipment or delivery. 


for goods is accepted by shipping or delivering the 
goods in accordance with the terms of the order,* 
notice of such acceptance need not be communicated 


justified him, on any appearance of 
impairment of the buyer’s resources 
subsequent to the making of the con- 
tract, to change the terms to cash; 
the clause assumed a contract al- 
ready in effect made under financial 
conditions at the time satisfactory to 
the seller, and did not apply to ac- 
ceptance of the order so as to confer 
on the seller a reservation of a right 
to hold open the proposal of the buy- 
er pending an investigation of his 
financial condition. Canton Cotton 
Mills v. Bowman Overall Co., 149 
Tenn. 18, 257 SW 398. 


5. See supra §§ 47-53 

6. Sivell v. Hogan, 119 Ga. 167, 46 
SE 67; Fruit Dispatch Co. v. Petro- 
pol, 25 Ga. A. 839, 105 SE 48; Shef- 
field v. Whitfield, 6 Ga. A. 762, 65 SE 
807; Hess v. Holt Lumber Co., 175 
Wis. 451, 185 NW 522. 

7. Cameron Coal, ete., Co. v. Uni- 
versal Metal Co., 26 Okl. 615, 110 P 


720, 31 LRANS 618. 
8. Cross references: 

As to contracts in general see Con- 
tracts §§ 88-91. 

Communication by post or telegraph 
see supra § 61. 

ie acceptance by principal see supra 

56. 


9. Metzler v. Harry Kaufman Co., 
32 App. CD. C.) 4345. Trounstine wv. 


Sellers, 35 Kan. 447, 11 P 441; North- 
western Thresher Co. v. Kubicek, 82 
Nebr. 485, 118 NW 94. 


Intenticn to accept in future as not 
acceptance see supra § 57. 


10. U. S.—Wheeler v. New Bruns- 
Wickmete, a,, CO5+115, Un S62 9y Sy 50t 
1061, 1160, 29 L. ed. 341; Utley v. 
Donaldson, 94 'U. S. 29, 24 L. ed. 54. 


Ark.—Main v.- Tracey, 86 Ark. 27, 
109 SW 1015. 

Cal.—Hanson vy. Slaven, 98 Cal. 377, 
33 P 266. 

Ga.—Gartner v.. Hand, 86 Ga. 558, 
12 SE 878. 

Ill.— Estate Stove Co. v. Kenney, 
234 Ill. A. 366. 

Towa.—Port Huron Mach. Co. v. 


Wohlers, 207 Iowa 826, 221 NW 843. 


Mich.—Bronson v. Herbert, 95 
Mich. 478, 55 NW 359. 
Minn.—Reid v. Northwestern 


Impl., ete., Co., 79 Minn. 369, 82 NW 

$72. 
Miss.—Starling, 

well, 18 S 376. 
Mo.—Leesley v. A. Rebori Fruit 


Co., 162 Mo. A. 195, 144 SW 138. 

Nebr.—Jones vy. Wattles, 66 Nebr. 
533, 92 NW 765. 

N. J.—Bates v. Elmer Glass Mfg. 
Co., (Ch.) 14 A 273. 

N. Y.—Grant v. Griffith, 39 App. 


ete.,, Co,v. Cald- 


it can be the subject of acceptance, 
so as to constitute a binding contract.® 


Order for goods procured by seller himself is 
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But until the goods are shipped o4 


delivered, there is no acceptance unless acceptance in 
communicated,?® such as by a request that the of. 


ferer take delivery.'® 


As 


but in order to 


Where an order 


Div. 107, 56 NYS 791 [aff.165 N. Y. 
636 mem, 59 NE 1123 mem]; Currier 
v. Carnick, 36 Misc. 176, 73 NYS 146; 
Fitch v. Kennard, 2 Mise. 95,20 NYS 
845 [rev 19 NYS 468]; SEC rage Vv. 
Frith, 6 Wend. 103, 21 AmD 26 

N. C.—Owens v. Wright, 161. N. C. 
127, 76 SE 735, AnnCas1914D 1021. 


N. D.—Reeves v. Bruening, 13 N. 
D. 157, 100 NW 241. 

Oh.—Durant-Dort Carriage Co. v. 
Karth; 44,,Oh.- Cir. Ct. IN; S334], 33 
Oh, Cir. Ct. 343. 

Pa.—Eckert v. Schoch, 155 Pa. 530, 
26 A 654; Seaboard Lith. Co. v. Tait, 
87 Pa. Super. 338, 

S. D.—Thomas Mfg. Co. v. Lyons, 
29S. D. 600, 137 NW 340, 31 8S. D. 500, 
141 NW 391. 

Tenn.—Cole-McIntyre-Norfleet Co. 
v. Holloway, 141 Tenn. 679, 214 SW 
817, 7 ALR 1683. 

Tex.—Embree-McLean Carriage Co. 
Vv. Lusk, -11)Tex.. Civ. A. 493,33 SW 
154. 


Vt.—Fenno v. Weston, 31 Vt. 345. 

Va.—lInsurance Co. of North Amer- 
ica v. Gamble, 94 Va. 622, 27 SE 463. 

Sask.—Heintzman v. Rundle, 5 
Sask. L. 121, 4 DomLR 688, 20 West 
LR 202. 


11. Port Huron Mach. Co. v. Woh- 
lers, 207 Iowa 826, 221 NW 843; Lees- 
ley v. A. Rebori Fruit. Co., 162 Mo. 
A.+195, 144 SW 138: Seaboard Lith. 
Coy Vv. Dai Si Pa: Supers 338) 4 And 
see case infra note 13. 


12. Cameron Coal, etc., 
versal Metal Co., 26 Okl. 
720, 31. LRANS 618. 

13. See supra § 59. 

14. . Dixie 
Sanitarium, ete., Co., 197 Ala. 280, 72 
S 502. 


Co. v. Uni- 
615 ero" BP 


Towa.—Port Huron Mach. Co. v. 
Wohlers, 207 Iowa 826, 221 NW 843; 
Aultman, ete., Co. v. Nilson, 112 lowa 
634, 84 NW 692. 

La.—Cyrus W. Scott Mfe. 
Stoma, 10 La. A. 469, 121 S 385 


Mich.—National Cash Register Co. 
v. Dehn, 139 Mich. 406, 102 NW 965. 


Co. NY. 


Mo,—Dierks Lumber, etc., Co. v. 
Duncan Shingle, ete., Co., (A.) 234 
SW 3862, 364 [quot Cyc]; Williams v. 
Mmerson-Brantingham Impl. Co; 


(A.) 198 SW 425. 

N. Y.—Briggs v. Sizer, 30 N. Y. 647. 

Pa.—Coastwise Lumber, etc., Co. v. 
Stitzinger, 81 Pa. Super. 554, 558 [quot 
Cye]. 

Ont.—Petrie v. Rae, 46 Ont. L. 19, 
16 OntWN 311. 

[a] Written order for goods, even 
though not accepted in writing, be- 
comes a binding contract when the 


[§ 67] (8) Revocation of Acceptance.+* 
ceptance of an offer to buy or sell may be revoked 
by a communication to that effect before the accept- 
ance is communicated,!*® but. not afterward,!® unless 
it is the custom in the particular trade for both of 
the parties to confirm the sale, in which ease the 
acceptance may be withdrawn before such confirma- 
tion,?° and where one who has accepted notifies the 
other party that he will wait further information be- 
fore confirming his acceptance, the other party may 
disregard the acceptance 

[§ 68] 4. Options?’—a. 
as used in the law of sales, is a continuing offer or 
contract. by which the owner stipulates with another 


An ae 


and act accordingly.?? 


In General. An option, 


goods are actually delivered and re- 
ceived. National Cash Register Co. 
v. Dehn, 139 Mich, 406, 102 NW 965. 


15... Main v., ‘Tracey, 86 Ark, (27, 
109 SW 1015; Dierks Lumber, ete., 
Co. v. Dunean Shingle, ete., Co., (Mo. 
A.) 234° SW,. 362,°' 364°. [quot Cye}; 
Grant v. Griffith, 39 App. Div. 107, 56: 
NYS 791; Coastwise Lumber, ete., Co. 
v. Stitzinger, 81 Pa. Super. 554, 558 
[quot Cye}. 


16. Heintzman v. Rundle, 5 Sask. 


L. 121, 4 DomLR 688, 20 WestLR 202., 


17. As to contracts generally see 
Contracts § 107. 


RAE of offer see supra §§ 47— 
Oo. 


18. Parlin, etc., Co. vy. Boatman, 84 
Mo#A; 6.0. 


19. Stern vy. Moneyweight Scale 
Co.,; 42 App. CD. C.). 1625 , Parlin; ete:, 
Co. v. Boatman, 84 Mo. A. 67. 


[a] Where principal accepts con- 
tract of sale made by his agent, he 
cannot afterward cancel the contract, 
and his subsequent waiver of a guar- 
antee bond provided for in the con- 
tract and which the buyer failed to 


give cannot abrogate the contract. 
Parlin, etc., Co. v. Boatman, 84 Mo. 
A. 67. 


As to contracts generally see Con- 
tracts § 107 


20. aheion v. Fairmont Mills, 
he deer 74, 68 CCA 516 [aff 116 Fea. 
[a] Illustration.—-Where there 
established. custom 
for both buyer 


is 
in the trade 
and seller to con-. 
firm in writing a sale made by a 
broker, an offer by a broker to sell 
accepted by the buyer ‘“‘subject to 
confirmation” by the seller did not 
create a contract, and the acceptance 
is subject to withdrawal at any time 
before such confirmation; and where 
before confirmation the seller be- 
comes insolvent, a demand for se- 
curity by the buyer is not a waiver 
of the requirement of confirmation. 
Johnston v. Fairmont Mills, 129 Fed. 
74, 638 CCA 516 [aff 116 Fed. 537}. 


al 


21. Cameron v. Wright, 21 App. 
Div. 395, 47 NYS 571 [aff 163 N.. Y. 
586 mem, 57 NE 1105 mem]. 

22. Option: 

As gambling contract or transaction 

see Gaming §§ 118, 272, 273. 

As to real property see Vendor ana 


Purchaser [35 Cyc 1237 et seq}. 
Defined generally see 46 C. J. p 1122. 
Distinguished from contract to sell 

see supra § 8. 

To rescind sale see infra §§ 224-227: 
To return property see infra §§ 470+ 

474, 592. 

Option contracts generally see Con-~ 
tracts § 183. 
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that the latter shall have the right to buy the prop- 
erty at a fixed price within a certain time,?* or on 
compliance with certain terms and conditions;?* or 
which gives to the owner of the property the right to 
It is also sometimes called 


sell or demand sale.?® 


a “refusal,”?° or an “unaccepted offer. 
a contract for the purchase or sale of property,?® 
and does not transfer, nor agree to transfer, any ti- 
tle to, or interest in, the subject matter to the op- 
tionee,”® but is merely a contract by which the owner 
gives the optionee the right or privilege 
of accepting the offer and buying the property on 
certain terms,*° provided he acts within the proper 


of property 


23. U. S.—Milwaukee Mechanics’ 
ane Co. v. Rhea, 123 Fed. 9, 60 CCA 

Ark.—Bonanza Min., etce., Co. v. 
Wade, 78 Ark. 306, 95 SW 765. 

Ga.—Simpson v. Sanders, 130 Ga. 
265, 60 SH 541; Black v. Maddox, 104 
Ga. 157, 30 SE 723. 

Ida.—o. A. Olin Co. v. Lambach, 35 
at: 767, 209 P 277, 44 ALR 354. 

owa.—Western Securities Co. v. 

en 168 Iowa 650, 151 NW 56. 

Ky.—Gold Spring Distilling Co. v. 
Stitzel Distilling Co., 150 Ky. 457, 150 
SW 516. 

Mich.—Hake v. Groff, 232 Mich. 233, 
205 NW 145. 

Minn.—Womack  v. 
,Minn. 328, 100 NW 9 

Mo.—Hooker Steam Pump Co, v. 
Buss, 240 Mo, 465, 144 SW 419. 

Mont.—Ide v. Leiser, 10 Mont. 5, 
24 P 695, 24 AmSR 617. 

N. H.—New England Box Co. v. 
Prentiss, 75 N. H. 246, 72 A 826. 


N. Y.—Ganss v. J. M. Guffey Petro- 
leum Co., 125 App. Div. 760, 110 NYS 
176; McLaurin v. Cuba Co., 87 App. 
Div. 558, 84 NYS 526. 

N. D.—Magnuson v. Stiehm, 40 N. 
D. 141, 168 NW 613. 

Oh.—Wadsworth v. 
OnsCing Cr N.S, 401. 

Philippine.—Zayco 
Philippine 326. 

“W. Va.—Hanly v. Watterson, 39 
W. Va. 214, 220, 19 SE 536. 

Alta.—Hayden vy. Rudd, 66 DomLR 


Coleman, 92 


Edwards, 21 


v. Serra, 44 


618. j 
[a] Other definitions: (1) “An 
exclusive privilege to buy.” Benedict 


v. Pincus, 191 N. Y. 377, 382, 34 NE 
286 [quot Interstate Chemical Corp. 
v. Duke, 92 Misc. 519, 156 NYS 244, 
256 (aff 176 App. Div. 684 mem, 163 
NYS 1035 mem [aff 226 N. Y. 610 
mem, 123 NH 871 mem])]. (2) “An 


election to purchase, with a continu- : 


ing offer to sell, during the time 
limits, supported by a consideration.” 
Moresi v. Burleigh, 170 La. 270, 127 
S 624, 626. (8) “The obligation by 
which one binds himself to sell, and 
léaves it discretionary with the oth- 
er party to buy, is what is termed in 
law an option.” Simpson v. Sanders, 
130 Ga. 265, 269, 60 SEH 541. (4) “A 
continuing offer, binding for the time 
specified the one who makes it, but 
not the one to whom it is made, un- 
less he accepts when it becomes bind- 
ing upon both.” Benedict v. Pincus, 
191 N. Y. 377, 382, 84 NE 286 [quot 
Interstate Chemical Corp. v. Duke, 92 
Misc. 519, 156 NYS 244, 256]. 


ib] “First privilege of buying” is 
equivalent to a first option to buy. 
Hake v. Groff, 232 Mich. 233, 235, 
205 NW 145; Schroeder v. Gemeinder, 
10. Nev. 355, 361 

Le] Tlustrations of options: (1) 
A contract for the sale of whisky, 
providing for the delivery of ware- 
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bailment.®? 


Elements. 


tinct elements: 
9927 


It is not 


time.?° - 


house receipts when requested and 
paid for by the purchaser within a 
year from the date thereof. Gold 
Spring Distilling Co. v. Stitzel Dis- 
‘tilling Co., 150 Ky. 457, 150 SW 516. 
(2) An agreement to take over prop- 
erty at a certain price on or before 
a certain date, the owner agreeing 
that he will transfer the property 
at any time before the date men- 
tioned upon the tender of the amount 
specified. Wadsworth v. Edwards, 21 
Oh se Cines Cte NewSs 4015 20 (3) erin ware 
agreement to sell property in process 
of growth or manufacture to be de- 
livered in the future, the word “sell” 
will be construed as meaning ‘offers 
to sell” or ‘agrees to sell,’ and the 
contract will be deemed an option or 
an offer, unless it affirmatively ap- 
pears that it has been accepted. Luke 
Re ane etom, OF) Gal. SAL PG 100) Bt 
596. 


[d] Option in either party.—A 
contract between a pump company 
and a manufacturer which provides 
that, upon failure to renew or con- 
tinue the contract after its expira- 
tion, the pump company shall take 
over machinery added to his plant, 
and all pump stock on hand, and shall 
reimburse him for the same, and that, 
if the pump company refuses to take 
over the property, the manufacturer 
shall have a right to retain the pat- 
terns and to continue the manufac- 
ture of the pumps, either by paying 
a royalty or by paying the appraised 
value of the patterns, gives to each 
party a mere option to buy the prop- 
erty of the other. Hooker Steam 
Pump Co. v. Buss, 240 Mo. 465, 144 
Sw 419. 


24.) In. re Allen, 183% Fed.) 172; 
Caskey v. Williams, 227 Ky. 73, 11 
SW (2d) 991. 


[a] “An ‘option to purchase’ is 
merely an agreement whereby the 
buyer may upon compliance with cer- 
tain terms and conditions become the 
owner of ‘the proper ty, the seller giv- 
ing him that option.’ In re Allen, 
183 Fed. 172, 174. 


ak Sie ae generally see infra §§ 


25. Redfern v. Seah 12 Oh. 
Ct, 386, 5 Oh, Cire Dec3s4 


[a] Deposit of pe ee An 
agreement by which grain is deliv- 
ered to a grain elevator on storage 
“to be sold not later than the mid- 
dle of July” gives the owner of the 
wheat the option of demanding sale 
at any time up to the middle of July 
at the market price, and, on failure 
to exercise that option, it is a sale 
to the owner of the elevator at the 
then market price. 
12 On. (CismCt 86, ror ON. “Citi mbec 
340. (2) Deposit of grain in ware- 
house generally see Warehousemen 
[40 Cye 396]. 


26., See “Refusal” 53 C. J. p 1064. 


[a] “First refusal to purchase” 
gives ‘the optionee the first option. 
Hake v. Groff, 232 Mich. 233, 205 NW 


Cir. 


become a contract until accepted. 
contract to leave the offer open for a specified time.** 

Rules governing other contracts** apply to an op- 
tion contract to leave the offer open for a specified 
For example, the option must be definite 
and certain as to the price to be paid for the prop- 
erty,*?® and in general must be supported by a con- 


Redfern v. Stacy,’ 


[§ 68 


time and manner;#!.and until the option is exercised 
the delivery of the goods to the optionee is a mere 


An option contract involves two dis- 
(1) The offer to sell, which does not 


(2) The completed 


145. 


27. Yontz v: McVean, 202 Mo. A. 
377, 380, 217 SW 1000; McMillan v. 
ee aa Co., 159 Pa. 142, 144, 28 


28. Caskéy v. Williams, 227 Ky. 
73, 11 SW (2d) 991; Ross-Vaughan 
Tobacco Co. v. Johnson, 182 Ky. 325, 
206 SW 487. 


29. Steinhauer v. Henson, 54 Colo. 
426, 131 P 255; Moresi v. Burleigh, 
170 La. 270, 127 S 624; Interstate 
Chemical Corp. v. Duke, 92 Misc. 519, 
156 NYS 244. / 


30. Caskey v. Williams, 227 Ky. 
73, 11 SW (2d) 991; Ross-Vaughan 
Tobacco: ‘Co: v. Johnson, 1 S2 rk ywo2s, 
206 SW 487; Moresi v. Burleigh, 170 
La. 270, 127 S 624; Interstate Chem- 
ical Corp. v. Duke, 92 Misc. 519, 156 
NYS 244 [aff 176 App. Div. 684 mem, 
163 NYS. 1035 mem (aff -226) N. oY. 
610 mem, 123 NE 871 mem)]. 


[a] Determination to proceed.— 
Where a contract entitling a person 
to purchase an interest in certain 
properties and patent rights for the 
manufacture of fertilizer provides 
that ‘the optionee ‘“‘shall be entirely 
free not to avail himself of the fore- 
going option ifthetest . . . shall 
not be satisfactory to him,’ the op- 
tionee is the sole arbiter of whether 
the tests are satisfactory and wheth- 
er he shall proceed with the under- 
taking. Interstate Chemical Corp. v. 
Duke, 92 Misc. 519, 156 NYS 244 [aff 
176 App. Div. 684 mem, 163 NYS 1035 
mem (aff 226 N. Y. 610 mem, 123 NE 
871 mem) ]. 


31. See infra §§ 71, 72. 
32. See Bailments § 8. 
33. Simpson v. Sanders, 130 Ga. 


265, 60 SEH 541; Hanly v. Watterson, 
39. W. Va. 214, 19 SE 536. 

[a] “These elements are wholly 
independent and’ cannot be treated 
together without great liability to 
confusion and error.” Simpson  v. 
Sanders, 130 Ga. 265, 270, 60 SH 541; 
Hanly v. Watterson, 39 Ww. Va. 214, 
220, 19 SE 536. 

34. See Goritracte L3VGU Tape ze: 


35. Simpson v. Sanders, 130 Ga. 
265, 60 SH 541. 


36. Sun Printing, ete. Assoc. v. 
Remington Paper, etc., Co., 201 App. 
Div. 3, 198 NYS 698 [rev on other 
grounds 235 N. Y. 338, 139 NE 470]. 


[a] Option held sufficiently defi- 
nite—An option to buy a certain 
quantity of paper each month at a 
price not higher than the selling price 
of another paper company is suffi- 
ciently definite as to price, where that 
company’s price is easily ascertain- 
able, and the fact that the selling 
price may vary from month to month 
does not invalidate the contract. Sun 
Printing, ete., Assoc. v. Remington 
Paper, éte, €o:;°201 App? Diy.) 3; 9293 


NYS 698 [rev on other grounds 235° 


N. Y. 338, 139 N. EH. 470]. 


Agreement as to price generally see 
supra §§ 382, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 68-70] © 


sideration.®?7 

Distinctions. It differs from an option to return®® 
in that in an option to purchase the property does 
not pass until the option is determined, whereas in 
an option to return the property passes at once, sub- 
ject to the right to rescind and return.®® 


“Contract for an option” is the agreement by which 
the option privilege is created.#° 


[§ 69] b. Consideration.‘1 An option contract, to 
buy or sell, as in the case of other contracts,*? must 
be supported by a valuable consideration.t* Where, 
however, the option constitutes one of the terms of 
a sales contract, an independent consideration for 
the option is not necessary,** for if the considera- 
tion for such contract is sufficient, it will support 
the subsidiary promise.*® If the option is given 
without a consideration, it is a mere offer of a con- 
tract of sale,#® which is not binding until accepted.*? 
If, however, acceptance is made before a withdraw- 
al, it constitutes a binding contract of sale, although 


37. See infra § 69. 


38. See infra §§ 470-474; 592. buyer 
39...In *re Allen,. 183° Fed: 272: 
Steinhauer v. Henson, 54 Colo. 426, 
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sion of a sales contract giving the 
the option of purchasing as 
much more of the goods as the seller 
can procure is based on a considera- 
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the option was not supported by a sufficient consid- 
eration.*® 

[§ 70] c. Withdrawal; Modification.*® An option 
to buy or sell is irrevocable during the time it is to 
stand open, if it is under seal,®°° or is supported by 
a valuable consideration.®! But in the absence of a 
seal or such consideration, it may be withdrawn at 
any time before it is accepted;°* and if the option 
limits no time for acceptance, it will be regarded as 
revoked by the lapse of a reasonable time without 
aeceptance,>* and the goods, if they have already 
been delivered, may be recalled by the seller.** 
If the contract is optional with the seller, the buyer 
may cancel at his option at any time before he re- 
celves a benefit or the seller suffers a detriment by 
performance.°° 


Modification. A mere option, which is not sup- 
ported by a valuable consideration, may be modified 
by the optionor before its acceptance,°*® and although 
the option is in writing, it may be modified by pa- 
rol.>* But neither of the parties can modify the con- 

Philippine.—Zayco v. Serra, 44 Phil- 
ippine 326. 

Vt.—Faulkner v. Hebard, 26 Vt. 452. 

Wash.—Baker y. Shaw, 68 Wash. 


131 P 255; Hunt v. Wyman, 100 Mass. 
198, 200. 


Option to rescind generally see in- 
fra §§ 224-227. 


Option to return generally see in- 
fra §§ 470-474, 592. 

40. Benedict v. Pincus, 191 N. Y. 
382, 84 NE 286 [quot Interstate 
Chemical Corp. v. Duke, 92 Mise. 519, 
156 NYS 244, 256 (aff 176 App. Div. 
684, 168 NYS 1035) ]. 


41. Consideration for offer gener- 
ally see supra §§ 30-39. 


42. See Contracts §§ 144-244. 

43. Ark.—Baucum v. Waters, 125 
Ark. 305, 188 SW 802. 

Ga.—Simpson v. Sanders, 130 Ga. 


265, 270, 60 SE 541. 


ida:—O,; “Ave Olin’ Cot, vy. Lambach, 
35 Id. 767, 209 P 277, 44 ALR 354. 


La.—Moresi v. Burleigh, 170 La. 
270, 127 S 624. 

N. H.—Kann v. Wausau Abrasives 
Cores 1 NG He) 53552129) AG TA: 

Tex.—Western Union Tel. Co. v. 
Williams, (Civ. A.) 137. SW 148. 


{a] “The rule a 5 - may be 
regarded as settled that a contract 
by which the owner of property 
agrees with another person that the 
latter shall have a right to buy the 
property at a fixed price within a 
certain time, if based upon a valid 
consideration, is binding and may bé 
enforced.’ Simpson v. Sanders, 130 
Ga. 265, 270, 60 SE 541. 


[b] Consideration held sufficient. 
—An agreement to give the owner of 
cows the use of one thousand dollars 
theretofore deposited with him by 
plaintiff is a sufficient consideration 
for an option to purchase the cows 
given to plaintiff. Western Union 
Tel, Co; v. Williams, (Tex. Ciy. A.) 
137 SW 148. 

[c] Presumption of consideration. 
—Zayco v. Serra, 44 Philippine 326 
(under Civ. Code art 1277). 

44, Kann v. Wausau Abrasives Co., 
81 N. H.°535, 129 A 374. And see 
cases infra note 45. 

45. Kann v. Wausau Abrasives Co., 
supra; Sun Printing, etc., Assoc. v. 
Remington Paper, etc., Co., 201 App. 
Div. 3, 193 NYS 698 [rev on other 
grounds 235 N. Y. 338, 139 NE 470]; 
Waters-Pierce Oil Co. v. Progressive 
Gin Co., 59 Okl. 262, 159 P 349. 


[a] MTlustrations.—(1) A _ provi- 


tion where the privilege to order 
more is coupled with the obligation 
to accept a stated minimum. Hey- 
man Cohen & Sons, Ine. v. M. Lurie 
Woolen. (Co:,) Ine,,232 Ney. LIZ) 133 
NE 370. (2) Where a contract of sale 
of gasoline to be delivered in a stat- 
ed time gives the buyer the option of 
ordering additional gasoline during 
its continuance, the agreement to fur- 
nish additional gasoline is an en- 
forceable option based on a consid- 
eration. Waters-Pierce Oil Co. v. 
Progressive Gin Co., 59 Okl. 262, 159 
P 349. (3) Under a publisher’s con- 
tract with a paper company for the 
purchase of paper at a fixed price 
for shipments during the last four 
months of 1919, and for 1920 “the 
price of the paper and length of terms 
for which such price shall apply shall 
be agreed upon i 4 15 days 
prior to expiration of each period” 
agreed upon, the price in no event to 
be higher than the contract price 
charged by a named company “to the 
large consumers,’’ as to the 1920 ship- 
ments, an agreement as to price, as 
by impliedly agreeing on the maxi- 
mum price charged by the named com- 
pany, by failure to agree on a less 
price, was insufficient without an 
agreement as to the length of term 
for which the price should be ap- 
plied. Sun Printing, etc., Assoc. v. 
Remington Paper, etc., Co., 235 N. Y. 
338, 139 NE 470. 

46. Finizio v. American Steel Ex- 
portsCo., 192, App. Div. btl, 183° NYS 
317 faff 233°N. Y¥. 514, 135 NE) 893]; 
Durham L. Ins. Co. v. Moize, 175 N. 
C. 344, 95 SEH 552. 


[a] - Offer to sell, without consid- 
eration therefor, is merely an option. 
Durham L. Ins. Co. v. Moize, 175 N. 
C. 344, 95 SE 552. 


47.. See infra § 71. 
48. Delaware Sales, etc., Co. v. 
Haydock, 31 Del. 3, 110 A 668; Moresi 


v. Burleigh, 170 La. 270, 127 S 624. 
49. Withdrawal or countermand of 
offer generally see supra §§ 47-53. 
50. Faulkner v. Hebard, 26 Vt. 452. 
As to contracts generally see Con- 
tracts § 106. 
51. Ga.—Simpson v. Sanders, 
Ga. 265, 60 SE 541. 
N. H.—New England Box Co. v. 
Prentiss, 75 N. H. 246, 72 A 826. 


N. Y.—Ganss v. J. M. Guffey Pe- 
troleum Co., 125 App. Div. 760, 110 
NYS 176. 


130 


99, 122° P64: 


As to contracts generally see Con- 
tracts § 104. 


52. Colo.—Steinhauer v. 
54 Colo. 426, 131 P 255. 


Ky.—Rehm-Zeiher Co. v. F. G. 
Walker Co., 156 Ky. 6, 160 SW 777, 
49 LRANS 694; L. A. Becker Co. v. 
Alvey, 86 SW 974, 27 KyL 832. 


La.—Belle Alliance Co., Ltd. vy. In- 
ternational Molasses Co., 8 La. A. (Or- 
leans) 176. 


N. Y.—Finizio v. American Steel 
Export) Co., 192 “App:s Div. 7541) £33 
NYS 317>fPafi 233-IN.-S2 514, 135: NE 
898]; Ganss v. J. M. Guffey Petrole- 
um. Co., 125 App. Div. 760, 110 NYS 
176; Worthington v. Herrmann, 89 
App. Div. 627, 88 NYS 76 [aff 180 N. 
¥).559, T3NE 113473) Klee ve Grant, 
4 Misc. 88, 23 NYS 855 [rev 2 Misc. 
412, 21 NYS 1010). 


N. C.—Durham L. Ins. Co. v. Moize, 
175 N. C. 344,95 SH. 552: 


Pa.—Corser v. Hale, 149 Pa. 274, 
24 A 285. 


As to contracts generally see Con- 
tracts § 103. 


53. Standard Box Co. v. Mutual 
BiscuitiCo.10) Cals Ay 746, Lae ese 
Lake Independence Lumber Co. v. 
Frank M. Pauli Co., 224 Mich. 447, 195 
NW 78; New England Box Co. v. 
Prentiss, 75 N. H. 246, 72 A 826. 


Time for acceptance see infra § 72. 


54. Steinhauer v. Henson, 54 Colo. 
426, 131 P 255. 


Henson, 


55. Jones v. Lanier, 198 Ala. 368, 
73 S585. 
56. Finizio v. American Steel Ex- 


port Co., 192 App. Div. 571, 183 NYS 
317 [aff 233 N. Y. 514, 135 NE 898]. 


fa] Illustration.—Where an option 
without consideration is given to pur- 
chase twenty-five thousand boxes of 
tin during October, and ten thousand 
boxes are accepted, the party mak- 
ing the offer may modify the option, 
so as to require security before cut- 
ting and preparing the remaining fif- 
teen thousand boxes, where such re- 
quirement is made known to the pur- 
chaser before acceptance of the fif- 
teen thousand boxes. Finizio v. 
American Steel Export Co., 192 App. 
Div. 571, 183 NYS 317 [aff 283° N.Y: 
514, 135 NE 898]. 


57. Finizio v. American Steel Ex- 
port Co., supra. 
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ditions of an option contract to suit his own interest 
or convenience; he must either take it as it stands or 


let it alone.’§ 


[§ 71 


eral. 


ditions ;°° 


ceptance the option terminates.°* 
Certainty as to quantity.®® 


58. Rehm-Zeiher Co. v. F. G. 
Walker Co., 156 Ky. 6, 160 SW 777, 
49 LRANS 694. 


59. Acceptance of offer generally 
see supra §§ 55-67. 

60. Kann v. Wausau Abrasives 
CoswsteNe L535, L29 AL SrA. 


[a] Not too indefinite.—The fact 
that the amount of goods to be de- 
livered under an option, and the price 
to be paid for them, are at present 
undetermined, does not make the op- 
tion so indefinite that it cannot be 
enforced, when by its terms there is 
provided a measure by which both 
amount and price may be made cer- 
tain at the time when deliveries are 
to be made under the option. Kann 
v. Wausau Abrasives Co., 81 N. H. 
535, 129 A. 374. 


61. Colo.—Piccoli v. Paramount 
Lubricants Co., 80 Colo. 175, 250 P 149. 

Ga.—Simpson -Sanders, 130 Ga. 
265, 60 SH 541; Cariner v. "Hand, 86 
Ga. 558, 12 SE 878. 


ast .—Seymour v. Howard, 51 Ill. A. 


y.—Caskey v. Williams, 227 Ky. 
13° i SW (2d) 991. 


a.—Moresi 
210, “127 S 624 


nahe Y.— O'Neill v. James, 43 N. Y. 


Ve 


Burleigh, 170 La. 


Or;—Leadbetter v. Price, 103 Or. 
222; 202 P 104. 
Wash.—Lord vy. Miller, 86 Wash. 


436, 150 P 6381. 
And see cases infra notes 62-66. 


[a] Option to buy, without con- 
sideration, becomes a binding con- 
tract on acceptance and tender of 
performance. Baker y. Shaw, 68 
Wash. 99, 122 P 611. 


[b] Rule applied.—A proprietor of 
a gasoline service station, who has 
agreed to purchase certain equipment 
at any time he terminates an agree- 
ment to buy oil and gasoline from the 
seller, terminates the contract by dis- 
continuing gasoline orders because he 
is denied credit, and thereby obligates 
himself to purchase such equipment. 
Piccoli v. Paramount Lubricants Co., 
80 Colo. 175, 250 P 149. 


62. U. S.—Crancer v. Lareau, 1 F. 
(2d) 117. 

Colo.—Steinhauer v. Henson, 54 
Colo. 426, 131 P 255.7. 

Del.—Delaware Sales, ete., Co. v. 


Haydock, 31 Del. 195, 113 A 299, 
Ga.—Simpson v. Sanders. 130 Ga. 
265, 60 SE 541. 
Ida.—Kessler v. Pruitt, 14 Ida. 175, 
93° P 965. 


ee 


|] d. Acceptance of Option®®’—(1) In Gen- 
An option to buy or sell, unless it is too in- 
definite for enforcement,®° is converted, by accept- 
anee, into a contract of sale binding on both parties®* 
provided such acceptance is made ‘unconditionally in 
accordance with its terms,*? including, 
option is entire in its nature, all of its terms and con- 
and notice thereof is communicated to 
the seller ;°4 and provided acceptance is made prior 
to its withdrawal*®® or expiration.®® 


An offer or promise 
by one person to supply another with such goods as 
he may order or wish during a certain period may be 
accepted by giving an order for a definite amount 
of goods, since the acceptor thereby becomes bound 
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to take and pay for the goods ordered.*? But such 
an order does not bind the seller to supply goods for 


the remainder of the period,’® nor does such an of- 


where the 


By such aec- 


from the offerer.*? 
offer is for the purchase by one of all the goods of a 
certain kind that another may produce in a certain 


Gimesse 


Keville, 184 Iowa 
1334, 169 NW Ti: Western Securi- 
ties Co. v. ‘Atlee, 168 Iowa 650, 151 
NW 56. 

Ky.—Caskey v. Williams, 227 Ky. 
73, 11 SW (2d) 991; Rehm-Zeiher v. 
F. G. Walker Co., 156 Ky. 6, 160 SW 
777, 49 LRANS 694. i 

N. H.—Kann v. Wausau Abrasives 
COssSAUN aE oso o) Amaia. 

N. Y.—Finizio v. American Steel 
Export Co., 192 App. Div. 571, 183 
NYS 317 [aff 233 N. Y. 514, 135 NE 


898]; Harle v. Haggin, 131 App. Div. 
742, 116 NYS 51. 

Or.—Leadbetter vy. Price, 103 Or. 
2223:202 P 104. : 

Wash.—Sussman vy. Gustav, 100 
Wash. 459, 186 P 882. 

[a] Tlustrations.—(1) Where 


horses are offered at public sale, with 
a privilege to the bidder of accept- 
ing one or both, the sale is not com- 
plete until the bidder declares his 
option. Lahiff v. Keville, 184 Iowa 
1334, 169 NW 751. (2) Where a con- 
tract for the sale of crystalline gar- 


met produced from the seller’s mine 


provides that the buyer is to have a 
five-year option on excess output of 
the mine, and that the seller is to 
notify the buyer of the amount of 
garnet available, the buyer’s election 
to accept the option, in spite of the 
seller’s failure to furnish promised 
information, ripens the option into a 
contract of purchase, binding on both 
parties. Kann v. Wausau Abrasives 
Co., 81 N. H. 535, 129 A 374. 

[b] Rule applied.—A mere option 
to purchase extending* over several 
years is not broken by the seller un- 
til the buyer or her assignor exer- 


cises the option and tenders perform- 
ance. Harle v. pike, 131 App. Div. 
742, 116 NYS 51 

63. Rehm- Zeiher Co, v. F. G., Walk- 
er Co., 156 Ky. 6, 160 SW 777, 49 LRA 
NS 694. 

64. Standard Box Co. v. Mutual 
Biscuit Co., 10 Cal.’ A. 746,\103 P 938; 


Kibler v. Gaplis, 140 Mich. 28, 103 NW 
531, 112 AmSR 388. 


65. See supra § 70. 
66. See infra § 72. 
67. Moresi..,v..) Burleigh, 170) La, 


270, 127 S 624; Bermuda Stock Farms 
Co. v. Gilliland Oil Co., 155 La. 949, 
99 S 708. 
68. As affecting mutuality gener- 
ally see Contracts § 191. 
viens Cal.—Keller v. Ybarru, 3 Cal. 
Ga.—Huggins Ve Southeastern 
Lime, ete., Co., 121 Ga. 311, 48 SE 933; 
McCaw Mfg. Co. v. Felder, 115 Ga. 


fer become a binding agreement by a mere significa- 
tion by the offeree of his acceptance, since such an 
acceptance does not bind him in any way. 
other hand, an offer by one to supply another with 
such goods as he may need in his business during a 
certain period becomes a binding agreement when 
the offeree signifies his acceptance of the offer, for, 
although he may not need the goods, and hence is 
not absolutely bound to take and pay for any, yet if 
he does need the goods he is bound to order them 


71 


On the 


2 


The same rule applies if the 


Method of acceptance. The particular act or acts 
which constitute 


an acceptance may be fixed by the 


408, 41 SE 664. 


Ill.— Allen B. Wrisley Co. v. Math- 
ieson Alkali Works, 107 Ill. A. 379. 


Md.—Dambmann y. Lorentz, 70 Md. 
380, 17 A 389, 14 AmSR 364. 


Mo.—Laclede Constr. Co. v. Tudor 
Iron Works, 169 Mo. 137, 69 SW 384. 


70. Allen B. Wrisley Co. v. Math- 
ieson Alkali Works, 107 Ill. A. 379; 
Michigan Bolt, etce., Works v. Steel, 
11 Mich. 153, 69 NW 241. 


71. Huggins v. Southeastern Lime, 
ete... Co.,, 121 Gan die 48) SE 93 3a Mic= 
Caw Mfg. Co. v. Felder, 115 Ga. 408, 
41 SE 664; Higbie v. Rust, 112 Ill. 
A. 218 [aff 211 Ill. 338, 71 NE 1010, 
103 AmSR 204]. 


72. McCaw Mfg. Co. v. Felder, 115 
Ga. 408, 41 SE 664; Rehm- Zeiher Co. 
v. F. G. Walker Co., 156 “Ky, 6) 16 
SW 777, 49 LRANS 694; Wells v. 
Alexandre, 130 N. Y. 642, 29 Ni 142, 
15 LRA 218; Texarkana Pipe Works 
v. Caddo. Oil, etc., Co., (Tex. Civ. A.) 
228 SW 586. 


fa] EIllustration.—In a contract for 
the sale of the fuel oil necessary to 


operate the buyer's plant during the - 


ensuing year, a provision, stating 
that in consideration of the purchase 
of the oil the seller gave the buyer 
the option to buy the oil needed dur- 
ing the two succeeding years on the 
terms therein stated, was a valid op- 
tion for. a sufficient censideration, 
which was in effect a continuing offer 
to sell, and became a binding contract 
for sale on its acceptance by the buy- 
er. Texarkana Pipe Works ¥v. Caddo 
Sle étei, “Co, (Dex. Cival AL )r228aiSive 
586. 


73. Ft. Scott v..W. G. Eads Brok- 
erage “Con 117) Feat 51), 54 (COA Aare 
Robert EH. Lee Silver Min. Co. v. Oma- 
ha, ete., Smelting, ete., Co., 16 Colo. 
118, 26 P 326; Burgess Sulphite Fibre 
Co. v. Broomfield, 180 Mass. 283, 62 
NE 367; McCall Co. v. Icks, 107 Wis. 
232, 838 NW 300. 


[a] TIllustration.—Where defend- 
ant sent his agent to plaintiff, and so- 
licited the purchase of scrap iron, 
and a written agreement was made 
by which defendant agreed to pay 
twelve dollars per ton for all scrap 
iron plaintiff desired to sell, defend- 
ant agreeing to remove the iron aft- 
er. acceptance of the proposition, 
which was signed by defendant, and 
a written acceptance indorsed there- 
on and signed by plaintiff, such writ- 
ing constituted a contract, since 
plaintiff was obligated thereby to 
sell to defendant at twelve dollars per 
ton whatever iron then on the prem- 
ises it afterward svld to anyone. 
Burgess Sulphite Fibre Co. v. Broom- 
field, 180 Mass. 2838, 62 NE 367. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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terms of the option,’+ such as payment of the price 
or a portion thereof, in which case such payment is 
a condition precedent to the exercise of the right to 
buy, and the money must be paid or tendered,‘® 
a mere notice of an intention to accept or of an ac- 
ceptance, without such payment or tender, does not 
constitute a valid acceptance or election to take ad- 
vantage of the option,’® except as to amounts due 
But unless such pay- 
ment or tender is made a condition precedent, it is 
not essential to convert an option into a contract, but 
is only an element of performance.‘§ 
does not provide for a particular form or method of 
acceptance, acceptance may be made by simple as- 
sent of the buyer;*® or it may be imphed from the 
But the fact that 
the seller voluntarily chooses to furnish some of the 
goods to the buyer does not deny to it the right at 
its election to refuse to deliver the remainder, or 
amount to an election by the buyer unconditionally 


which are not ascertainable.77 


acts and conduet of the parties.®° 


74 Leadbetter v. Price, 103 Or. 
222, 202-P)104;.' Texarkana Pipe 
Works v. Caddo Oil, ete., Co., (Tex. 
Civ. A.) 228 SW 586. 

75. Leadbetter v. Price, 103 Or. 
222, 202 P 104: Hayden v. Rudd, 


(Alta.) 66 DomLR 618. 


[a] Illustrations.—(1) An instru- 
ment whereby one person agrees to 
sell and the other agrees to buy the 
straw on a ranch as soon as thresh- 
ing is completed, and to give the pur- 
chaser the run of the ranch for his 
stock from that date until seeding 
operations commence in the spring, 
and fixing a particular date in the 
fall at which a portion of the price 
is to be paid and securing the pay- 
ment of such price by notes, is an op- 
tion, and it is essential that its terms 
should be strictly complied with, and 
failure on the part of the purchaser 
to pay the purchase _ installment 
agreed on for more than ten days aft- 
er it becomes due justifies the seller 
in concluding that he does not in- 
tend to carry out the agreement, and 
in selling the straw to another pur- 
chaser. Hayden vy. Rudd, (Alta.) 66 
DomLR 618. (2) Such a contract is 
not within a sales of goods ordinance 
providing that “unless a different in- 
tention appears from the terms of the 
contract, stipulations as to the time 
of payment are not deemed to be of 
the essence of a contract of sale.” 
Hayden v. Rudd, supra (C. O. [1915] 
e: 39. § 12 subs 1). 


76. Crancer v. Lareau, 1 F.. (2d) 
117; Huckaby v. Northam, 68 Cal. A. 
83, "2.28 P 717; Delaware Sales, etc., 
Co. v. Haydock, 81. Del. 195) 173A 
299; Leadbetter v. Price, 103 Or. 222, 
202 P 104. 


77. Delaware Sales, etc., Co. 
Haydock, 31 Del. 195, 113 A 299. 


[a] Thus, where an option to pur- 
chase all or a portion of certain mer- 
chandise within a certain period re- 
quired the buyer to deposit ten per 
eent of the purchase price at the 
time of the purchase, the buyer’s of- 
fer within the required period to pay 
the ten per cent immediately upon re- 
ceipt of invoices is a sufficient ac- 
ceptance of the option, where the 
amount required to be paid is not as- 
certainable before receipt of the in- 
voices, but is not sufficient without 
the payment or tender of the ten 
per cent if the amount due was as- 


Vv. 


certainable. Delaware Sales, etce., 
Co. v. Haydock, 31 Del. 195, 113 A 
299. 

7g. Kritz v. Moon, 88 Ind. A. 5, 
j63 NE 112. 


79. Texarkana Pipe Works v. Cad- 
do Oil, etce., Co., (Tex. Civ. A.) 228 
SW 586. 
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80. Luke v. Livingston, 9 Ga. A. 
116, 70 SE 596; Boynton v. Wood- 
bury, 101 Mass. 346; Favorite Car- 


riage Co. v. Walsh, 71 Minn. 292, 74 
NW 137; Lord v. Miller, 86 Wash. 
436, 150 P 681. 

[a] Acceptance may be implied 
from: (1) The payment of a portion 
of the price. Luke v. Livingston, 9 
Ga. A. 116, 70 SE 596. (2) Taking 
possession and removing the proper- 


ty. Lord y. Miller, 86 Wash. 436, 150 
P 631. 
[b] Demanding payment.—Where 


a consignor has notes of a consignee 
under an option to sell, a demand for 
payment of such notes is an exercise 
of the option. Favorite Carriage Co. 
v. Walsh, 71 Minn. 292, 74 NW 137. 


[c] Leaving notice at residence.— 
An option whether to hold shares of 
stock as a purchaser or merely as se- 
curity for a loan, is sufficiently exer- 
cised by the holder causing a written 
notice that he requests the seller to 
buy back the Shares, etc., 
at the seller’s house before the ex- 
piration of the option period, after 
being unable to find him at his place 
of business. Boynton v. Woodbury, 
101 Mass. 346. 

81. 
er Co., 156 Ky. 6, 160 SW 777, 49 LRA 
NS 694, 

82.) Wood,  ete., Co.) ve VArterburn, 
212 Ky. 573, 279 SW 962. 

83. Time for acceptance of offer 
generally see supra § 65. 


84 Huckaby v. Northam, 68 Cal. 


A. 83, 228 P 717; Cantwell v. Johnson, 


236 Mo. 575, 139 SW 365. 

85.- Cantwell, v. Johnson, supra; 
Leadbetter v. Price, 103 Or. 222, 202 
P 104. 

86. U. S.—Pollock v. Riddick, 161 
Fed. 280, 88 CCA 326. 


Cal.—Buttner v. Smith, 36 P 652. 


Conn.—Alderman v. New Departure 
Bell Co.,'75 Conn, 519, 54 A198. 


Tll.— Allen B. Wrisley Co. v. Math- 
ieson Alkali Works, 107 Ill. A. 379; 
American Refrigerator Transit Co. v. 
Chilton, 94 Ill. A. 6. 

Kan.—Julius Winkelmeyer Brewing 
Assoc. v. Nipp, 6 Kan. A. 780, 50° P 
956. 

Ky.—Ross-Vaughan Tobacco Co. v. 
Johnson, 182 Ky. 325, 206 SW 487; 
Gold Spring Distilling Co. v. Stitzel 


Distilling Co., 150 Ky. 457, 150 SW 
516. 

Me.—Ervin v. Colby, 119 Me. 118, 
109 A 388. 


Mich.—Kibler v. Caplis, 140 Mich. 
28, 103 NW 531, 112, AmSR 388. 


N. H.—New England Box Co. v. 


i 
to aecept the contract.$+ 
seller, of the specified purchase price, after giving 
an option to buy, ratifies the purchase.*? 

[§ 72] (2) Time for Acceptance.** 
erally of the essence of an option to purchase, wheth- 
er so expressed or not,*4 and a prompt or timely per- 
formance or election by the optionee must be ten- 
dered.°° If the time within which it may be accepted 
is either expressly or impliedly limited, the offer of 
the option imposes an obligation only where it is 
accepted within such limited time,*® unless such 
limitation is waived;%* 
after the optionee takes possession of the property, 
in accepting the property he takes under the contract 
and is subject to the obligation to pay the price 
therein named.** If no time for acceptance is speci- 
fied, it remains open and may and must be accepted 
within what, under the circumstances of the partic- 
ular case, 1s a reasonable time.®?® - 


[§ 73] 5. Implied Agreement—a. In General. As 


to be left: 


Rehm-Zeiher Co. v. F. G. Walk- 


(55°C; J]. abt 


The acceptance, by the 


Time is gen- 


but if immediately there- 


Prentiss, 75 N. H. 246, 72 A’ 896. 
Oh.—Wadsworth v. Edwards,. 21 
Oh, Cit> CEN. S40. : 
103 cE 


Or.—Leadbetter v. Price, 
222, 202 P 104. 


Pa.—WNeill v. Hitchman, 201 Pa. 207, 
50 A 987. 


Tex.—Texarkana Pipe Works v. 
Caddo Oil, ete., Co., (Civ. A,) 228 
SW 586 

[a] iiusteations: —(1) In an’ ‘op- 


tion giving the right to purchase for 
a limited time at a fixed price, the 
acceptance of the option and the pay- 
ment required by its terms upon ac- 
ceptance before the expiration of the 
option is of the essence of the con- 
tract. Ervin v. Colby, 119 Me. 118, 
109 A 388. (2) An option to puy 
fuel oil needed for the buyer’s plant 
during the two succeeding years, de- 
livery to begin on January 1, which 
contains no provision fixing the time 
for exercise of the option, should be 
exercised before January 1 of the 
year in question, and an acceptance 
thereof on December 4 next preced- 
ing is in time. Texarkana Pipe 
Works v. Caddo Oil, ete., Co., (Tex. 
Civ. A.) 228 SW 586. 


[b] Sending of telegram and let- 
ter of acceptance before the expira- 
tion of an option is not a sufficient 
acceptance, unless one of them is 
actually received by the offeree be- 
fore expiration of the option. Kibler 
v. Caplis, 140 Mich. 28, 103 NW 531, 
112 AmSR 388. 


87. Page v. Shainwald, 169 N. Y. 
173; 62 NE 356, 57 LRA 173. 


[a] Acts not constituting waiver. 
—The nonexercise of an option with- 
in the time fixed is not waived by 
a reply by the optionor to a belated 
demand that he comply with his of- 
fer, asking time to consider, and a 
subsequent offer of a compromise, 
which is rejected. Page v. Shain- 
wald, 169 N. Y. 173, 62 NE. 356, 57 
LRA 173. 


88. Verdier v. Stoll, 45 Cal. A. 558, 
188 P 826. 


89. Cal.—lLee v. De la Motte, 47 
Cal. A. 23, 189 P 1034; Standard Box 
Co. v. Mutual Biscuit Co., 10 Cal. A. 
746, 403 P9338. 

Colo.—Steinhauer v. Henson, 54 
Colo. 426, 131 P 255. 

Tll.-—Allen 3B. Wrisley Co. v. 

LOT. TSA. 


eecene Alkali Works, 


Mass.—Chatham Mfg. Co. v. Avery 
Chemical Co., 235 Mass. 340, 126 NE 
772. 


Mich.—Lake Independence Lumber 
Co. v. Frank M. Pauli Co., 224 Mich. 


112 [55 C.J] 


in the case of implied contracts in general,®® a con- 
tract of sale and purchase, except where it is required 
to be entered into in a formal manner,®! and in the 
absence of an express contract, may be implied from 
acts, words, or conduct of the parties which show a 
mutual intention to effect a sale.°? 
plied from the course of dealing between the par- 
However, there can be no implied contract 
when there is an express contract of sale between the 
parties in reference to the same subject matter,?* 


ties.°? 


447, 195 NW 78. 
N. H.—New England Box Co. v. 
Prentiss, 75 N. H. 246, 72°A 826. 


N. Y.—Fitzpatrick v. Woodruff, 96 
ING EOL 

Or.—Leadbetter v. 
222, 202 P 104. 


W. Va.—Hanly v. Watterson, 39 W. 
Va. 214, 19 SE 536. 


fa] Ilustration.—A purchaser of 
an automobile who received a credit 
of four hundred and fifty dollars up- 
on delivery of a Studebaker car to 
the seller, ‘‘to be held for 30 days 
at a price to net purchaser $650, if 
not sold in 30 days purchaser has 
option to buy Studebaker for $500 
plus repairs put on it,’ has a reason- 
able time after the expiration of the 
thirty days within which to exercise 
his option. Lee v. De la Motte, 47 
Cal. A. 23,189 P 1034. 


[b] Time held reasonable.—(1) 
Where a purchaser of an automobile, 
who receives credit of four hundred 
and fifty dollars, delivers a Stude- 
baker car to the seller “to be held 
for 30 days at a price to net pur- 
chaser $650, if not sold in 30 days 
purchaser has option to buy Stude- 
baker for $500 plus repairs put on 
it,’ fifteen days after the expiration 
of thirty days is a reasonable time 
within which to exercise the option, 
the seller having undertaken to make 
repairs which were not completed 
prior to such time. Lee v. De la 
Motte, 47 Cal. A. 23, 189 P 1034. (2) 
An option to purchase for the period 
of one year from a past date and 
including ten months from the date 
of the option does not give the buy- 
er one year from the past date in 
which to accept the option, but it 
must be accepted within a reason- 
able time, and an acceptance on the 
last day limited for purchases is not 
within a reasonable time. ‘Standard 
Box Co. v. Mutual Biscuit Co., 10 Cal: 
A. 746, 103 P 938. 


[c] Time held unreasonable.—(1) 
A year or even six months is an un- 
reasonable time within which to ac- 
cept an option to purchase personal 
property, aS a matter of law. 
Standard Box Co. v. Mutual Biscuit 
o., 10) Cal, Ay. 746, 1038. .P 79388., (2). 
Fifty-three days is an unreasonable 
time to delay in accepting an op- 
tion to purchase a specified amount 
of lumber at a time when the value 
of lumber is daily increasing. Lake 
Independence Lumber Co. vy. Frank 
M. Pauli Co., 224 Mich. 447, 195 NW 
78. (3) Notice of acceptance of an 
option to purchase boxes ten months 
after the option was given, and aft- 
er a disastrous earthquake and fire 
had greatly increased the market val- 
ue of the goods, is not given with- 
in a reasonable time. Standard Box 
Mo. v. Mutual Biscuit Co., supra. (4) 
Where the contract of sale involved 
calls for a kind of acid useful and 
in demand only in time of war to 
dye khaki worn by soldiers, a sell- 
er’s option to increase the total 
quantity called for from five hundred 
to two thousand five hundred barrels, 
the contract having been dated Jan. 
17, 1918, is not exercised within a 


Price, 103 Or. 
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It may be im- 


reasonable time by letter of Nov. 
23, 1918. Chatham Mfg. Co. v. Avery 
Pipe Co., 235 Mass. 340, 126 NE 
172. ; 


[d] BReasonable time as question 
of law.—Standard Box Co. v. Mutual 
Biscuit Co. e 20! Cal Ay 4746, 203. Pe 
938. 

90. See Contracts, §§ 8, 9. 

91. See infra § 143. 

92. U. S.—Atlantic Phosphate Co. 
v. SY U4 Oe S. 9492, oa SCes 967: 
29°, ed. 221. 

Cu lohiconelocks Mercantile Co. 
v. Howard, 65 P 953; Sacramento 


Box, etc., Co. v. Rosenberg, (A.) 292 
P 146. 

Ga.—Pitcher v. Lowe, 95 Ga. 423, 
22 SE 678. 


Ill.— Smith vy. Tobey Furniture Co, 
Bi aula Anite Oe 


Iowa.—Carney v. Cook, 80 Iowa 747, 
45 NW 919; Louis Cook Mfg. Co. v. 
Randall, 62 Iowa 244, 17 NW 507. 

Mich.—Clemet v. Michigan Cloth- 
ing Co., 110 Mich. 458, 68 NW 224. 

Mo.—Bicking v. Stevens, 69 Mo. 
INAS AURORE NY Ww. Kendall Boot, etc., 
Cova Bain, 46 Mo. A. 581. 

Nebr.—Curtiss v. McCune, 4 Nebr. 
(Unoff.) 483, 94 NW 984. 

N. H.—Concord Coal Co. v. Ferrin, 
re H, 331, 51 A 283), 93 AmSR 
ser Y.—wNorton v. Squier, 16 John's. 

Wis.—Peeters v. State, 
111, 142 NW 181. 


Eng.—Nicol v. Hennessey, 44 Wkly. 


154 Wis. 


Rep. 584; Joyce v. Swann, 17 C. B. 
ey S. 84, 112 ECL 84, 144 Reprint 
[a] Tllustration.—Statements of 


the owner of a building being re- 
paired, to the seller of materials, 
that he would pay for whatever ma- 
terials were furnished the contrac- 
tor for such repairs, creates an im- 
plied contract of purchase by the 
owner, and an agreement to pay for 
such materials. Carney v. Cook, 80 
Iowa 747, 45 NW 919. 


[b] Customer taking goods from 
store.—(1) Where a customer in a 
store picks up an article the price 
of which he knows, hands the pro- 
prietor or a clerk the price there- 
of, which is received, and departs 
with the article, the transaction con- 
stitutes a “sale.” Peeters v. State, 
LOLS Wis eet ts Tale IN Wasik, G2); act 
customer takes goods from trades- 
man’s counter and carries them away, 
and nothing is said on either side, 
a sale for a reasonable price is im- 
plied. Hoadley v. McLaine, 10 Bing. 
482, 25 HCL 231, 131 Reprint 982. 


[c] Sale of judgment.—Plaintiff 
gave defendant option to buy a cer- 
tain judgment. Afterward defendant 
wrote plaintiff to execute an instru- 
ment that would allow defendant to 
enforce the claim in its name, stat- 
ing that “of course, this will be on 
the understanding that, if we use 
the same, we shall pay you for the 
claim.” . Plaintiff sent the assign- 
ment, stating that it was to be held 


[§§ 73-74 


unless the express contract has been repudiated.®® 


[§ 74] b. Delivery and Retention of Goods. 
Where, in the absence of an express contract or or- 
der, one person sends or delivers goods to another 
under circumstances which indicate that a sale is in- 
tended, and the one to whom the goods are sent or 
delivered, with knowledge of the facts, does not ob- 
ject or offer to return the goods, within a reasonable 
time,®® but retains and uses or otherwise deals with 
them as his own, a contract of sale and purehase 


in trust until it decided whether it 
would buy according to previous cor- 
respondence. Defendant having used 
the claim in connection with anoth- 
er owned by it against the same debt- 
or, and realized more than enough 
to pay the latter claim, must be 
held to have purchased the judgment. 
Clemet v. Michigan Clothing Co., 110 
Mich. 458, 68 NW 224. 


[d] Contract of sale not implied. 
—Snow v. Mastick, (Cal.) 71 P 165; 
Concord) “Coal. Co.) v. Herrin, (72) N. 
Jat AS 51 A 283, 93 AmSR "496 (of 
coa 


93. Stoudenmire v. Harper, 81 Ala. 
242, 1 S 857; In re Cope, 191 Pa. 589, 
43 A 473. 


[a] TIllustrations.—(1) Where an 
employee, during a period of four 
years, took goods from the stock for 
his own use, charging himself on 
his employers’ books with the cost 
price, without objection on the part 
of his employers, an implied agree- 
ment, for such price, may be inferred. 
Stoudenmire v. Harper, 81 Ala. 242, 
1 S 857. (2) A sale to decedent of 
pictures, put away in a drawer for 
him in claimant’s store, is proved 
by testimony of B, their salesman, 
that decedent had for years been an 
extensive purchaser from them, that 
he had looked over every new invoice, 
and if he saw anything he liked he 
would say, “Put that away for me,” 
or fieowill takes this,” vandiwthat es 
would then name a price, mark it 
on them, and put them away in a 
drawer separate from all other goods, 
to which he and decedent alone would 
have access, they being put aside, 
not for approval, but as actually sold, 
and decedent would take them, as he 
was ready to use them, they being 
charged at once to him, although bills 
were not rendered until they were 
taken away. In re Cope, 191 Pa. 
589, 438 A 473. 


94. Jenks v. Mathews, 31 Me. 318; 
Jones v. Moore, 50 Vt. 53; Thayer v. 
Street, 234.06 sO eee (One) esos 


[a] Illustration.—Where the pro- 
prietor of a boarding house arranges 
with contractors that they are to sup- 
ply him with goods, and receive their 
pay in board furnished to their work- 
men, and under such arrangement the 
proprietor orders goods from anoth- 
er, which are used in boaxding the 
contractor’s workmen, and the seller 
charges them to the contractors, the 
proprietor is not liable to the seller 
for the goods as on an implied prom- 
ise. Jones v. Moore, 50 Vt. 53. 


As to poem di generally see Con- 
tracts § 9 


95. Tbonlooen Lumber Co. 
Tropical Paint, etc., Co., 211 Ala. 253, 
100 S 236. 


96. Bartholomae vy. Paull, 18 W. 
Va. 771. 
[a] Question for jury.—The ques- 


tion as to what is a reasonable time 
within which to return goods sent 
with the invoices to one who did not 
order them, or to notify the sender 
that he will not accept them, is one 
of fact for the jury. Bartholomae v. 
Paull Were Van wile 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 74] 


will be implied,®’? particularly where, after receipt 
of the goods, he promises to pay for them.°® 
such a ease, the person sending or delivering the 
goods names a price therefor, a contract of sale for 
the price named is imphed,®® and the buyer knowing 
the price claimed cannot thereafter refuse to pay it 
on the ground that he understood it to be different 
or less;+ but, if no price has been named, the im- 
plied contract is for a reasonable price or, in other 
words, the reasonable value of the godds,? and in 
some jurisdictions this rule exists by express statu- 
Where, after cancellation of a con- 
tract of sale of goods, to be delivered to a third per- 
son, deliveries, by mistake, are made to such third 
person, if he retains the goods he is liable to the 
seller for their value,* although he could not have 
been held hable had the goods been delivered pursu- 
But the mere fact of 


tory provision.® 


ant to the original contract.® 


97. Tuscaloosa Lumber Co. v. 
Tropical Paint, ete., Co., 211 Ala. 258, 
100 S 236: Grant-v. Cole, 8 Ala. 519; 
Indiana Mfg. Co. v. Hayes, 155 Pa. 
160, 26 A 6; Johnson v. Gattegno, 
(Tex. Civ. A.) 267 SW 740; Master- 
son v. Heitman, 88 Tex. Civ. A. 476, 
87 SW 227; Thompson v. Douglass, 
SN Vialewos tds SSB Ob: 


[a] Other statement of rule.—‘‘Or- 
dinarily liability upon an implied 
contract is established by showing 
delivery of goods to the person sought 
to be charged, where the delivery is 
made under circumstances which 
show that the plaintiff expected to be 
paid for the same by the person to 
whom the delivery is made. These 
are cases ordinarily where no ques- 
tion arises as to knowledge on the 
part of the defendant of the circum- 
stances connected with the delivery.” 
Johnson vy. Gattegno, (Tex. Civ. A.) 
267 SW 740, 742. 


. [b] Intent.—In order to charge a 
merchant with liability for payment 
of goods delivered to his place of 
business without his knowledge, in- 
tent to appropriate them or ratifica- 
tion of delivery after learning of un- 
authorized delivery must be shown. 
Johnson vy. Gattegno, (Tex. Civ. A.) 
267 SW 740. 


{c] TIllustrations.—(1) One who 
takes goods consigned to him out of 
the possession of the carrier, and has 
them hauled to his own place of busi- 
ness, and afterward sends his check 
to the consignor for other goods pur- 
chased by him, without reference to 
the goods so taken, is liable for their 
price, although he may not have or- 
dered them. Indiana Mfg. Co. v. 
Hayes, 155 Pa. 160, 26 A 6. (2) Where 
one sends goods to another, aS on a 
sale, and the latter disclaims to have 
purchased them, but permits a third 
person to take them, and convert 
them to his own use, he will be liable 
as purchaser. Thompson v. Doug- 
lass, 35 W. Va. 337, 13 SH 1015; Bar- 
tholomae v. Paull, 18 W. Va. 771. 


As implied acceptance of offer see 
supra § 60. 

98. Reynolds v. Blake, 111 Ill. A. 
53. 
[a] Where goods are. delivered 
without any order therefor having 
been given, and the receiver promises 


to pay therefor, he is liable. Rey- 
nolds v. Blake, 111 Ill. A. 53. 

99. I1l.—Genuine Panama Hat 
Works v. Paragon Hat Co., 145 Ill. 


Aur Dolwooo ) [Clin yell. 
Ind.—Barnes v. Shoemaker, 112 Ind. 
512, 14 NE 367. 


Ky.—Caskey v. Williams, 227 Ky. 
78, 11 SW (2d) 991; Caldwell v. 
Cunningham, 162 Ky. 272, 172 SW 
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1c tna 


sale cannot be 


498. 


Nebr.—McGowan v. Gate City Malt 
Co., 89 Nebr. 10, 130 NW 965; Neidig 
We-Cole, L387 Nebr. 39, 13) NWS. 


N. Y.—Slater v. Church, 11 App. 
Div. 307, 42 NYS 389; Doerr v. Wool- 
egy 15 Daly 284, 5 NYS 447, 7 NYS 


Can.—Boulay v. Rex, 43 Can. S. 
COs 


[a] Price named in invoice.— 
“When goods are offered for sale by 
one party at prices named in invoices, 
and the other party, knowing those 
prices réceives and accepts the goods 
and exercises acts of ownership over 
them, a sale to said other party at 
the named prices is implied.’ Gen- 
uine Panama Hat Works vy. Paragon 


Hat Cor i245 mT As 253i 39m Lele 
Cyel. 
[b] Where contractor furnishes 


material to subcontractor, informing 
him of the cost and the price that 
will be charged, the subcontractor if 
he accepts and uses the material, will 
be held liable for the price previous- 
ly fixed by the contractor. McGow- 
an v. Gate City Malt Co., 89 Nebr. 
10, 130 NW 965. 


In case of mistake as to price see 
infra § 83. 


1. Caskey v. Williams, 227 Ky. 73, 
11 SW (2d) 991; Caldwell v. Cunning- 
ham, 162 Ky. 272, 172 SW 498. 


2. Ala.—Kinney v. South Alabama, 
etc., R..Co., 82 Ala. 368, 3 S 113. 


Del.—Carman v. Scribner, 8 Del. 
554. 

Ill Peter Cooper’s Glue Factory v. 
Devoe, ete., Co., 178 Ill. A. 298. 


La.—Boyd v. Heine, 41 La. Ann. 
393, 6 S714. 


Me.—Thurston v. Nutter, 
609, 139 A 680. 


N. Y.—Allen v. Grove Springs Ho- 
tel, etc., Co., 85 Hun 537, 33 NYS 355; 
Overland Sales Co. v. Kaufman, 76 
Mise. 230, 184 NYS 599. 


W. Va.—Bartholomae v. Paull, 
We Vase TTL. 


Wis.—Wellauer v. Fellows, 48 Wis. 
105, 4 NW 114. 


[a] Repairs on automobile.— 
Where a person leaves his automo- 
bile in a repair shop, anid permits re- 
pairs to be made thereon, and admits 
that the parts used are furnished at 
his request, he is liable therefor on 
an implied promise to pay the value 
of such repairs. Overland Sales Co. 
v. Kaufman, 76 Misc. 230, 134 NYS 
599. 

Presumption of reasonable price 


hiriahe price not agreed on see supra 


126 Me. 
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the consignment of goods is not of itself notice to 
the consignee that he is held by the consignor as 
buyer;® and he particularly is not liable as buyer 
where he does not receive and use the goods but the 
consignment is used by the real buyer as a device 
for obtaining possession of the goods.’ 


So, also, a 
implied from acts of ownership 


against one who has no reason to believe that he is 
using goods belonging to the person who seeks to 
charge him as buyer;® and even after he learns the 
true facts he is entitled to a reasonable time to de- 
liberate on the matter,® and cannot be held lable as 
buyer because he does not at once reject the goods.?° 


Order filled by another. Where goods ordered from 
one person are delivered on stated terms, by another, 
such as by his successor in business, and with notice 
thereof are accepted and used by the buyer, a con- 
tract of sale on the terms stated will be implied,*? 


3. See statutory provisions. 


[a] In Georgia, under Civ. Code 
(1910) § 5513, although lumber is not 
ordered, if it is delivered, and goes 
into the assets of a firm, and is used 
by it, the firm is liable, under an im- 
plied contract, to pay the reasonable 
value thereof. Cary v. Simpson, 15 
Ga. A. 280, 82 SE 918. 


4; B.. Why Goodrich. Rubber= Com ve 
Parshelsky, 183 NYS 30. 


5. B. F. Goodrich Rubber Co. v. 
Parshelsky, supra. 


6. Peck v. Ritchey, 66 Mo. 114. 


7 Stephenson v. Grim, 100 Pa. 70; 
Farley v. Kline, 9 Pa. Super. 562. 


[a] Thus, where a buyer of goods 
refers to a third person as his finan- 
cial reference, and at the buyer’s re- 
quest the goods are shipped to such 
third person without instructions 
from the seller being sent to the third 
person, who directs the carrier to de- 
liver them to the buyer, such third 
person is not liable for the goods. 
Farley v. Kline, 9 Pa. Super. 562. 


8 Schutz v. Jordan, 141 U. S. 213, 
11 SCt 906,35 Led. 705: fate s2emed: 
55]; Barnes v. Shoemaker, 112 Ind. 
512, 514, 14 NE 367; Parker v. Dantz- 
ler Fdy., etc., Works, 118 Miss. 126, 
79'S 82, LRA1918F 795; Deysher v. 
Triebel, 64 Pa. 388. 


[a] Tllustration.—Where a buyer’s 
general agent, after being instructed 
not to add to the buyer’s stock, agrees 
with the sellers, who have knowledge 
of such instructions, to purchase 
goods from them for the buyer, and 
surreptitiously put them among the 
stock and sell them, and procure pay- 
ment from the buyer without their 
knowledge, and the goods are so fur- 
nished and sold, the proceeds going 
to the buyer, the sellers could not 
sue for goods sold and delivered, as 
there was no sale. Schutz v. Jordan, 
141 U.S. 213, 11 SCt 906; 35 LL. ed. 705 
{aff 32 Fed. 55]. 


[b] Goods received as from an- 
other.— Where shingles intended to 
be delivered to one were by accident 
delivered to another, in an action for 
their value, the party receiving them 
may show that he received them as 
from another with whom he had deal- 
ings and to whom he had paid their 
value. Deysher v. Triebel,-64 Pa. 383. 


9. Kingston v. Kincaid, 14 F. Cas. 
N09 7,822) "1 Wash. iC CPi454° 


10. Kingston v. Kincaid, supra. 


Time for acceptance generally see 
supra § 65. 

1l. Barnes v. Shoemaker, 112 Ind. 
512, 514, 14 NE 367; Louis Cook Mfg. 
Co. v. Randall, 62 Iowa 244, 17 NW 
507; BP. J. Lawrence Lumber Co. v. 
Thomas, etc., Lumber Co., 212 Mo. A. 
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but not where he had no knowledge that the goods 
were sent or delivered by such third person.’” 
Where an executory contract of sale is terminated 
by the death of the seller,!? if his business is suc- 
ceeded to by an independent party, the buyer has no 
right to assume, without an agreement to that ef- 
fect, that the successor will continue to furnish him 
goods under the terms of the dead contract,t* and 
therefore, although under the old contract the goods 
were bought at lower prices, if the successor without 
knowing ‘of the previous contract continues to make 
deliveries, the buyer in accepting them impliedly 
agrees to pay the reasonable market value thereof.?° 

Rejected goods. An implied promise to pay for 
goods arises, independently of an express contract 
of sale, where a buyer receives and uses goods which 
he previously rejected as not being in compliance 
with the terms of his contract. or order,+® as by 
reason of their being of a different kind or quality 
than those ordered,!* or of a less quantity.?® 
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Excessive quantity.19 Where a seller delivers a 
larger quantity of goods than the maximum specified 
in the contract of sale, such delivery as to the excess 
constitutes a new offer,?° and if the buyer accepts 
such excess, it operates as an assent and renders him 
liable therefor in accordance with the prices and 
terms of the original contract,?! unless there is a 
specifie agreement to the contrary,?? or unless the 
buyer expressly states that such excess is held sub- 
ject to the seller’s order.?* It has been held, how- 
ever, that as the buyer may reject such exceRs, if he 

accepts it he must pay its reasonable value.’ 

[§ 75] c. Quasi Contract.2” A quasi contract or 
contract implied in law to pay for goods received, 
according to their reasonable value, will arise where, 
although there is no intention to make a sale or pur- 
chase, one person receives and makes use of the 
goods of another under cirgumstances which impose 
upon him a legal duty to pay for them,?® or where 
by reason of mistake or misunderstanding there is 


256, 253 SW 783; Sar ata Iron Co. 
v. Elliott, S40NGIe 


“Tf the person Se ie the goods 
receives notice before the.goods are 
appropriated or converted that they 
have been furnished by another, and 
is also notified that they are fur- 
nished upon such terms as import 
that the person supplying the goods 
contemplated a sale upon terms stat- 
ed, and the person who sent the order 
afterward 1eceives and appropriates 
them, he thereby assents to and rati- 
‘fies the filling of the order, and such 
assent anid ratification relate back 
‘and give the order the same effect as 
if it had been originally given to the 
person who filled it.” Barnes v. 
Shoemaker, supra. 


_[a]_ Corporation instead of indi- 
vidual. Where a lumber buyer did 
not disclose to the seller, the L. Lum- 
ber Company, a corporation, its inten- 
tion to deal with L, an individual do- 
ing business as the L Lumber Com- 
pany, with the purpose of contracting 
a debt which could be set off against 
the buyer’s claim against L as an in- 
dividual, and there was no evidence 
that the seller knew, at the time it 
delivered the lumber to the buyer, 
that the buyer intended to deal with 
L, and not with it, and it appeared 
that the buyer accepted and retained 
all the lumber, and at no time made 
any offer to return it, the buyer was 
liable for the price, although it had 
disposed of the lumber before it had 
knowledge that it belonged to the cor- 
poration seller, instead of to L. P. J. 
Lawrence Lumber Co. v. Thomas, etce., 
TL Chba Co., 212 Mo. A. 256, 253 SW 
7183. 


12. Barnes v. Shoemaker, 112 Ind. 
512, 514, 14 NE 367; Parker v. Dantz- 
Jer Fdy., etc., Works, 118 Miss. 126, 
Use, as) s’ 82, LRA1918F NODE LCG Gye. 
But see P. J. Lawrence Lumber Co. 
v. Thomas, etc., Lumber Co., 212 Mo. 
A. 256, 253 SW 783 (holding the buy- 
er liable for the price although he 
had disposed of the goods before he 
had notice of the real seller). 


“Where goods ordered of one person 
are supplied by another, the accept- 
ance and-use of the goods without 
notice that they have been so supplied 
will not create that privity of con- 

_tract between the person ordering the 
goods and the one who thus supplies 
them, which is essential to support 
an implied assumpsit.” Barnes vy. 
Shoemaker, supra. 


{a] TIllustration.—Where a buyer 
orders goods of a corporation intend- 
ing to set off as payment the corpora- 


tion’s debt, and receives and uses the 
goods before receiving an invoice or 
learning that the order had been filled 
by a third person, the receiver for 
the corporation, there is no implied 
agreement with such receiver. Park- 
er v. Dantzler Fdy., etc., Works, 118 
Miss. 126, 135, 79 S 82, LRA1918F 795 
feit.Cyel. 

13. Goodrich v. Rust, 143 Mo. A. 
714, 128 SW 847. 

Termination of contract by death 
generally see infra § 208. 

14. Goodrich vy. Rust, 143 Mo. A. 
714, 128 SW 847. 

15. Goodrich v. Rust, supra. 

16. Downs v. Marsh, 29 Conn. 409; 
McCall v. Merriman, 29 Ga. A. 578, 
116 SE 215; Genuine Panama Hat 
Works v. Paragon Hat Co., 245 Ill. A. 


oo And see cases infra notes 17, 
18. : 


[a] Thus, where a buyer of such 
cross ties as will pass inspection con- 
verts to his own use the rejected ties, 
an implied agreement to pay the value 
thereof arises. McCall v. Merriman, 
29 Ga. A. 578, 116 SE 215. 

17. Shields v. Pettie, 4 N. Y. 122; 
Bours v. Watson, 8 8. C. L. 393. 


18. Downs v. Marsh, 29 Conn. 409. 


19. Delivery of excessive quantity 
as performance see infra § 375. 


20. Krasnow v. Emerzian, 77 Cal. 
A. 690, 247 PB 536. 


Tbe vine generally see supra §§ 45- 
ot, 

21. Krasnow vy. Hmerzian, 77 Cal. 
A. 690, 247 P 536, 539. 

“The rule is in effect and substance 
thus formulated by the authorities 
and the decisions: That the offer or 
delivery by the seller to the purchaser 
of a larger quantity of the commodi- 
ty than that expressly and specifical- 
ly contracted for must be regarded 
as a new offer by the seller, and, while 
the buyer may, of course, reject such 
offer, if he accepts the excess quan- 
tity, then such acceptance is to be re- 
garded as sufficient evidence of his 
assent to the offer at the price or 
prices stipulated in the original con- 
tract.” Krasnow vy. Emerzian, supra. 

Liability for excess generally see 
infra $4375, 

22. Krasnow v. Emerzian, 
A. 690, 247 P 536. 

23. Goodwin v. Wells, 49 Ala. 309. 

fa] Thus, where a merchant who 
received goods in excess of those or- 
dered, on remitting the price of the 
latter, wrote: “Balance of goods ship- 


77 Cal. 


ped me were not ordered. You will 
please have patience until they are 
sold, or they are subject to your or- 
der, if you prefer it,” his retention of 
them for several years, without proof 
that he sold them, did not constitute 
in law any promise to pay for them. 
Goodwin v. Wells, 49 Ala. 309. 

24 Mercier v. James Murchie’s 
Sons Co.,-112 Me. 72, 90 A 722. 


25. Quasi contracts generally see 
Contracts § 10. 


26. Cal.—Krieger v. Feeny, 14 Cal. 
A. 538, LIZ P 901. 


Conn.—Levett v. Sharp, 100 Conn. 
314, 123 A 833. 


Mo.—Merkel v. St. Louis Hide, etce., 
o., (A.J) 190, SW 611. 


N. H.—-Concord Coal Co. v. Ferrin, 
71 N. H.33, 51. A 233, 93 AmSR 496; 


Utah.—Davis v. Utah Constr. Co., 
64 Utah 460, 231 P 816. 


Wash.—Richardton Roller Mills v. 
Miller, 99 Wash. 654, 170 P 357. 


N. D.—Lewis v. Andover, etc., Elec- 
Ente Light Comrs., [1929] 1 DomLR 


[a] “The law will create a prom- 
ise, under circumstances of this char- 
acter, Whenever equity and good con- 
science require one. Under such cir- 
cumstances the question is not what 
was the intention of the party bene- 
fited, but what in equity and good con- 
science he ought to do.” Merkel v. 
St. Louis Hide, ete., Co., (Mo. A.) 190 
SW 611, 612. 


[b] Illustrations—(1) Where a 
son purchases his father’s business 
without a buyer’s knowledge and sells 
goods to the latter, a contract to pay 
the reasonable value of the goods re- 
ceived will be impiied by law, and a 
quantum meruit therefor sustained. 
Merkel v. St. Louis Hide, ete., Co., 
(Mo. A.) 190 SW 611. (2) Where re- 
covery is sought on an executory con- 
tract to purchase material, and the 
contract is denied, plaintiff is required 
to prove every element of the con- 
tract, but where it is conceded that 
the material was delivered, accepted, 
and used, and that the amount sued 
for is correct, the law supplies, by 
implication, the necessary promise to 
pay therefor. Davis v. Utah Constr. 
Co;,, 64) Utah) 460,231) P2816. (3) 
Where flour consigned for sale on 
commission is received by the con- 
signee who sells it, and fails to fur- 
nish invoices or report the sale as 
agreed, there is such an appropriation 
that the consignor can treat the trans- 
action as a sale, although not intend- 


For later cases, developments and changes in the law see Annotations, same title und section number, 
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no valid contract of sale, and the person to whom the 
goods were delivered, as buyer, refuses to pay for or 
return the goods,?7 or where, under a contract of 
sale with one person, a buyer receives and uses prop- 
erty which he knows belongs to a third person.?* It 
does not arise from the mere fact alone that one per- 
son has the possession and use of property belonging 
to another,?® as where there exists no status between 
the parties from which the law will imply a legal 
duty to pay.®° 
[§ 76] F. Reality of Consent—l. In General. 
The rules applicable to other forms of contract! 
ordinarily apply to, and control questions of, the 
validity of assent to a contract of sale; and in 
accordance with these rules a contract of sale is not 
valid and binding where, although there is apparent 
assent thereto, such assent of either one or both of 
the parties is unreal or invalid,** as where because of 
mistake,** misrepresentation,?® fraud,*® duress or 
undue influence,*? or because of mental incapacity,** 
such as by reason of intoxication;*® or because of 
the contract being unfair or unconscionable as 
against one of the parties.‘ A contract of sale may 
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be valid and binding as against an objection based on 
want of assent notwithstanding its terms may be 
onerous upon the buyer or seller, as the case may 
be,*! or exceptionally favorable to one of them,*? 
or although improvident or ill advised.** 


[§ 77] 2. Mistake*+—a. In General. In accord- 
ance with the principle that a contract of sale can be 
effected only by mutual assent,*> and as in the case 
of contracts in general,*® notwithstanding an ap- 
parent mutual assent of the buyer and seller, there 
is no real agreement and consequently no valid con- 
tract of sale where, through some mistake of fact 
as to a material part of the contract, each party has 
a different meaning or understanding of the transac- 
tion and therefore is assenting to a different con- 
tract,**7 as where there is a mutual mistake as to 
whether the property can be delivered.4® The mis- 
take, however, must be as to a material part of the 
contract which influenced its making;*® a mistake 
as to collateral facts, which do not affect the sub- 
stance of the transaction, will not avoid the con- 
tract.°° A clause in the contract, of which both the 


ed as such at the time of shipment. 
Richardton Roller Mills v. Miller, 99 
Wash. 654, 170 P 357. (4) Where a 
corporation knowing that its agent 
had without authority ordered a body 
to be built on one of its auto trucks 
in the hands of a dealer and that the 
body builder looked to it for payment, 
took the truck back into its posses- 
sion with the body attached and after- 
ward disposed of the whole, it is lia- 
ble for the reasonable worth or value 
of the body, on the groune or theory 
of a quasi contract. Levett v. Sharp, 
100 Conn. 314, 123 A 8383. 


[ec] Consideration.—The furnish- 
ing of merchandise by plaintiff’s as- 
signors and their acceptance by de- 
fendants constitutes a sufficient con- 
sideration to support defendant’s 
promise to pay therefore, implied by 
law, and to render them liable there- 
on. Krieger v. Feeny, 14 Cal. A. 538. 
12 E901: 

27. Baldwin v. Mildeberger, 2 N. 
Y. Super. 196; Waterman v. Stimp- 
son, 24 Vt. 508; West v. De Wezele, 4 
F. & F. 596, 176 Reprint 707; Keating 
v. Graham, 26 Ont, 361. 


28. General American Oil Co. v. 
Wagoner Oil, etc., Co., 118 Okl. 183, 


247 P 99; Ackerman v. Morrison, 45 
N. S. 185. 
[a] Illustrations.—(1) Where one 


purchases crude oil from a producer 
knowing that some other persons own 
one eighth as royalty or otherwise, 
the law creates an implied contract 
by the purchaser to pay for the part 
belonging to other persons. General 
American Oil Co. v. Wagoner Oil, etc., 
Co., 118 Okl. 183, 247 P99. (2) Where 
an order for goods is by mistake filled 
from a third person’s store of goods 
in a warehouse, if the buyer with full 
knowledge of the facts retains and 
uses the goods, the law implies a 
promise ‘on his part to accept the 
goods and to pay for them at the in- 
voice price. Ackerman v. Morrison, 
45 N. S. 185. 


Right of third person to sue on such 
contract generally see Contracts § 
810. 

29. Concord Coal Co. v. Ferrin, 71 
N. H. 331, 51 A 283, 98 AmMSR 496. 


30. Henry Pilcher’s Sons Vv. 
Thompson, 145 Ga. 604, 89 SE 698. 


[a] Thus the mere retention and 
use by church trustees of a pipe or- 
gan originally sold to a choir associa- 
tion, while unsuccessful attempts are 
made to have the church assume re- 


sponsibility for the price, does not 
raise an implied promise of the trus- 
tees to pay therefor. Henry Pilcher’s 
ae vy. Thompson, 145 Ga. 604, 89 SE 


31. See Contracts §§ 245-338. 


32. Wasey v. Whitcomb, 167 Mich. 
58, 132 NW 572; and cases infra notes 
33-43. 

[a] Sale to third person.—Where 
a retail piano dealer and a third per- 
son enter into a contract whereby the 
third person pays manufacturers for 
pianos procured, and obtains title to 
them, to be sold by the dealer as 
agent, the sales by the manufacturer 
are to such third person, and the ig- 
norance of the manufacturer does not 
affect the rights of the parties to the 
contract and those dealing with them 
Wasey v. Whitcomb, 167 Mich. 58, 132 
NW 572. 


33. Merchants’ Nat. Bank v. 
Brisch, 154 Mo. A. 631, 136 SW 28. 


34. See infra §§ 77-84. 
35. See infra § 85. 
36. See infra §§ 86-136. 
37. See infra § 137. 
38. .See supra § 13. 


Insanity as affecting contracts gen- 
erally see Insane Persons §§ 494-543. 

39. Merchants’ Nat. Bank We 
Brisch, 154 Mo. A. 631, 136 SW _ 28, 
C. A. House Co. v. Hazlett, (W. Va.) 
153 SE 244. \ 


[a] Tlustration.—Where an agent 
of a threshing machine company ver- 
bally agrees with the purchasers of a 
machine in consideration of the or- 
der to deliver the machine for a cer- 
tain amount of freight, and after they 
become intoxicated presents different 
contracts which they sign, there is 
no meeting of the minds. Merchants’ 
Nat. Bank y. Brisch, 154 Mo. A. 631, 
136 SW 28. 

Intoxication as affecting contracts 
generally see Drunkards §§ 114-123. 

40. McMillen v. Strange, 159 Wis. 
271, 150 NW 434. 

[a] Contract of sale is not unfair 
or unconscionable because it gives the 
buyer the right to pay the entire price 
before expiration of the limit given 
to make full payment. McMillen vy. 
Strange, 159 Wis. 271, 150 NW 434. 


[b] Representation by attorney.— 


j The fact that the seller, a woman, is 


not represented by an attorney does 
not permit her to avoid the contract 
of sale, where she has an opportunity 


to select her own attorney, but agrees 
with the buyer on a certain attorney 
of admitted good standing, who draws 
the contract and gives the seller a 
copy thereof, with blank spaces, 
wherein she directs the insertion of 
the price and interest. McMillen y. 
Strange, 159 Wis. 271, 150 NW 434. 
wuts Zimmern v. Manheim, 1 La. A. 
99. 


42. Youssoupoff v. Widener, 246 N. 
Y. 174, 158 NE 64. 
[a] Tllustration.—Where a seller 


of pictures is thirty-eight years old, 
understands the meaning of the con- 
tract, and has the advice of an ex- 
perienced business and of his own 
lawyer, and there is no duress, the 
buyer is entitled to enforce the terms 
of the contract of sale whether or not 
he obtained an exceptional bargain 
when the seller was financially hard 
pressed. Youssoupoff v. Widener, 246 
N. Y. 174, 158 NE 64. 
Saar Cochrane v. Garvan, 263 Fed. 
44. Mistake as ground for: 
Reformation see Reformation of In- 
struments §§ 40-68. 
Rescission see infra § 235. 


45. See supra § 43. 
46. See Contracts §§ 246-271. 
47. Hudson v. Barrett, 16 Ala. A. 


278, 77 S 428 [quot Cyc]; Lyons Mill- 
ing Co. v. Cusimano, 161 La. 198, 108 
ae [annulling judgment 4 La. A. 
48. Richardson Lumber Co. vy. 
Hoey, 219 Mich. 643, 189 NW 923. 


[a] Danger from fire—Where 
ties were contracted to be sold under 
the belief by both parties that there 
was no imminent danger from fire, 
when in fact danger was’ imminent 
from fires then burning underground 
close to the ties, and the ties were 
liable to be destroyed before they 
could be removed by reasonable dili- 
gence, the buyers had a right to re- 
scind, and, if they had no time or op- 
portunity to do so after knowledge of 
the facts before the ties were de- 
stroyed, they were not liable for the 
price. Richardson Lumber Co. v. 
Hoey, 219 Mich. 643, 189 NW 923. 


49. Pouey v. Surle, 8 La. A. 191; 
Richardson Lumber Co. v. Hoey, 219 
Mich. 6438, 189 NW 923; Costello v. 
Sykes, 143 Minn. 109, 172 NW 907, 5 
ALR 250. 

50. Wheat v. Cross, 31 Md. 99, 1 
AmR 28; Costello v. Sykes, 143 Minn. 
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buyer and seller are unaware, is ineffective.*? 


Mistake by oné of parties alone®? in his expression 
or understanding of the agreement to buy and sell 
or as to the subject matter does not affect the binding 
force of the contract of sale,°>* even though the con- 
tract is long and printed in small letters, if it is 
readable and not difficult of understanding;°* unless 
it is such a mistake as goes to the substance of the 
contract itself ;°* or unless the other party is aware 
of such mistake or misapprehension and fails to ex- 
plain the true facts or situation, but seeks to take 
advantage of it,°° in which case the party who is 
so mistaken or deceived is entitled to cancel the 
contract,®? and even though he had an opportunity 
to examine the contract, he is not precluded from 
subsequently denying knowledge of its contents.°® 


Misunderstanding of technical trade term, as used 
in a contract of sale, by one of the parties cannot 


affect the rights of the other.°® 
[§ 78] b. As to Parties.°° 


109, 172 NW 907, 5 ALR 250; Sam- 
ple v. Bridgforth, 72 Miss. 293, 16 S 
876; Krulewitch v. National Import- 
ing, ete, Co., 195 App. Div. 544, 186 
NYS 838. 

{a] Immaterial mistake.—Where 
an agreement is made by a debtor 
with several creditors, by which he is 
to be released from all their claims, 
and he is to convey his property to 
one of them, who is to pay the indebt- 
edness to the others, the fact that the 
buyer’s agreement with the other 
ereditors is that he will pay their 
claims out of the proceeds of the 
property, while the seller understands 
that the buyer assumed the claims 
absolutely, is not a material mistake 
affecting the sale, as in either case 
the seller gets his release, and the 
buyer the goods. Lowenstein v. Good- 
bar, 69 Miss. 808, 13 S 860. 


{b] Shipping conditions.—The mis- 
taken belief of a seller, who contracts 
for the delivery of goods to be ship- 
ped at a specified time, that direct 
shipments between the ports of origin 
and destination are then possible, is 
not a mistake which will move a court 


of equity to grant relief. Krulewitch 


v. National Importing, etc., Co., 195 
App. Div. 544, 186 NYS 838. 
51. Stracener v. Nunnally Bros. 


IMotomGon ste Ian pAns S415 20S Gli, 
UBS) Sale 
52. As to particular mistakes see 


infra §§ 78-838. 

53. Galloway v. Russ, 175 Ark. 659, 
300 SW 390; Tatum v. Coast Lumber 
Co., 16 Ida. 471, 101 P 957, 23 LRANS 


1109; Kehlor Flour Mills Co. v. Lin- 
den, 230 Mass. 119, 119 NE 698; Law- 
rence Lumber Co. v. Thomas, etc., 


Lumber Co., 212 Mo. A. 256, 253 SW 
783. 

54. King Flour Mills Co. v. Bay 
City Baking Co., 240 Mich. 79, 214 NW 
973. 

[a] Thus a buyer may not avoid 
liability under a contract of purchase 
on the ground. that it is a long one, 
printed on both sides of the paper in 
small type, complex, and unreasona- 
ble, if it is readable and not difficult 
of understanding, and there is no evi- 
dence of fraud. King Flour Mills Co. 
v. Bay City Baking Co., 240 Mich. 79, 
214 NW 973. 

55. Tatum v. Coast Lumber Co., 
‘igeeida, 4715 10d P 957,23 LRANS 
1109. 

56. Galloway v. Russ, 175 Ark. 659, 
300 SW 390; Wolff v. Megargel, 123 
NYS 368; Barteldes Seed Co. v. Ben- 


There is no valid con- 
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tract of sale, where a person contracts for the pur- 
chase or sale of property with another believing him 
to be one with whom he intends to contract, when 
as a matter of fact he is another person;*! as where 
a buyer sends an order for goods to a person, and 
the order is filled by a different person, who has 
succeeded to the business of the former, and the 
buyer supposes his order to have been filled by the 
person to whom he sent the order,®? unless he treats 
the contract as subsisting and is not prejudiced there- 
by,°* or unless, with knowledge of the facts, he re- 
ceives and uses the goods, in which case he becomes 
liable upon an implied agreement.®* 
is no valid contract of sale where goods are shipped 
under a misapprehension by the seller as to the 
identity of the buyer,®® as where he is led to believe 
that he is selling to a particular firm, whereas he is 
selling to a corporation engaged in the same business, 
under the same name, the existence of which is un- 


So, also, there 


known to him;°® or where a person obtains goods by 


nett-Sims Mill, etc., Co., (Tex. Civ. 
A.) 161 SW 399; Hardman Lumber 
Co. v. Keystone Mfg. Co., 86 W. Va. 


404, 103 SE 282. 
Failure to disclose as fraud see in- 
fra §§ 97-99, 112. 
57. Galloway v. 
659, 300 SW. 390; 
Co. v. Keystone Mfg. Co., 
404, 103 SE 282. 


[a] MIllustration.—One accepting 
an offer for sale of goods which, from 
the parties’ circumstances or _ the 
gross inadequacy of price quoted, he 
must know is made under a misap- 
prehension of some material fact, aft- 
er its repudiation by the offerer as 
soon as the mistake is discovered, can- 
not recover damages for failure to 
furnish goods according to the offer. 
Hardman Lumber Co. v. Keystone 
Mfg. Co.,.86 W. Va. 404, 103 SH 282. 


Rescission of contract for mistake 
generally see infra § 235. 


58. Galloway v. Russ, 
659, 300 SW 390. 


[a] Knowledge of agent.—One 
signing a contract for the purchase 
of a refrigerating machine is not pre- 
cluded from denying knowledge of its 
contents, where the seller’s agent 
knew the buyer thought he was pur- 
chasing a different machine. Gallo- 
way v. Russ, 175 Ark. 659, 300 SW 


Russ, -1%5. Ark, 
Hardman Lumber 
86 W. Va. 


US" Ark. 


390. 
59. Soper v. Tyler, 77 Conn. 104, 58 
a atey Campbell:v. Mahler, 43 Ont, L. 
95. 
60. 


In case of contracts generally 
see Contracts § 266. 
61. U. S.—Fay v. Hill, 
415, 16L CCA 389° 
Ala.—Hudson vy. Barrett, 16 Ala. A. 
278, 77 S 428 [quot Cyc]. 
Md.—School Sisters of Notre Dame 
iV... Musnitt, 125) Mds.828,.93 A: 928) 
LRA1916D, 792. 
Nebr.—Jones vy. Chicago, 
Co., 102 Nebr. 853, 855, 170 
[quot Cye]. 


249 Wed. 


ete, -R: 
NW 170 


N. C.—Newberry v. Norfolk, etc., 

R. Co., 183 N. C. 45, 45 SH 356. 
Oh.—Arthur Coal, etc., Co. v. Pitts- 
IN@Ss 


burg *Coalr@o., lit Oh Cirg ©t. 
491. 


N. S.—Wilson v. Windsor Foundry 
Co; so N: Suzie fatiesl Con ws. os tn. 


[a] Buyer who is misled by sales 
agent to believe the seller, an individ- 
ual trading in a company name, is a 
corporation, must be held to have in- 
tended to contract with it, and hence 


fraudulently impersonating a third person to whom 


is not bound. School Sisters of Notre 
Dame v. Kusnitt, 125 Md. 323, 93 A 
928, LRA1916D 792. 


[b] Where purchaser buys from 
one whom he supposes to be his debt- 
or and against whom he would have 
a right of set-off, a mistake as to the 
Seller prevents the contract from 
coming into existence for want of as- 
sent. Arthur Coal, etc., Co. v. Pitts- 
pe Coal Copel? Oh. Cire Cty eNeuss 


62. Conn.—Fox v. Tabel, 66 Conn. 
397, 34 A 101. 


Mass.—Boston Ice Co. v. Potter, 123 
Mass. 28, 25 AmR 9; Winchester v. 
Howard, 97 Mass. 303, 93 AmD 93. 


Nebr.—Bushnell v. Phamberae 44 
Rees 751, 62 NW 111 


Jem andor oes Co. v. Elliott, 
34 au J. L. 184 

Eng Houle v. Jones, 2 H. & N. 
564, 157 Reprint 232. 

As not giving rise to implied agree- 
ment see supra § 74. 

63. Mitchell v. Lapage, Holt N. P. 
253, 3\ECL 107, 171 Reprint 233. 

[a] Thus, where a broker makes a 
mistake in describing the name of the 
seller firm, which without his knowl- 
edge had been changed, the buyer can- 
not avoid the contract of sale on this 
account, after having treated it as 
subsisting, upon a subsequent com- 
munication from the seller firm, un- 
less he can show that he has been 
prejudiced or has lost the benefit of a 
set-off. Mitchell v. Lapage, Holt N. 
P, 253, 3 HCL 107, 171 Reprint 233. 


64. See supra § 74. 


65. Moore v. Furstenwerth-Uhl 
Jewelry Co., 17 Ga. A. 669, 87 SE 1097; 
Jones v. Chicago, etce., R. Co., 102 
Nebr. 853, 170 NW 170; Cohen v. 
Savoy Restaurant, 189 NYS 71. 

[a] Passing of title—Where a 
company, having a contract to sell 
flour to F for an agreed price, by 
mistake enters the contract as with 
J, and ships flour, with draft on J, 
who pays the draft and demands the 
flour, but the company discovers the 
mistake' and stops delivery to J, he 
does not take title to the flour. Jones 
v. Chicago, etc., R. Co., 102 Nebr. 853, 
170 NW 170. 

66. Roof v. Morrisson, 37 Ill. A. 37; 
Buffalo Consumers’ Ice Co. v. Web- 
ster, 32 App. Div. 592, 53 NYS 56. 

[a] Where seller intends sale to 
predecessor.—Where a firm with 
which a seller has dealt has dissolved 
and formed itself into a corporation, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the owner supposes he is selling,®’ or by pretending 
to be the agent of a third person to whom the owner 
supposes he is selling ;°8 and in the absence of fraud 
or intention to deceive, there is no liability on the 
part of the person with whom the seller believed he 
was contracting,°® unless such person receives the 
benefit of the sale and, under the circumstances, the 
seller had a right to suppose that he was selling to 
But it has been held that if the seller in fact 
intends to sell to the person with whom lhe deals, in 
person, title passes, even though he is deceived as to 
the buyer’s identity or responsibility.*? 
is no dispute or mistake as to the parties, a mere mis- 
take in the name of one of them, does not affect his 
identification and the validity of the contract ;*” 
in such a ease the party’s identity can be shown and 
For example, if a buyer 
aecepts goods knowing that he is the buyer to whom 
the goods have been offered, it constitutes a sale, al- 


him.*° 


the contract enforced.** 


the only change in name being the 
omission of the character “&,’’ and 
notice of dissolution is published, and 
the seller’s salesman thereafter sells 
a bill of goods, at the store of the 
concern, to one of the old partners, 
and the goods are shipped in the 
partnership name, and received by the 


corporation, there is no sale to the 
corporation. Roof v. Morrisson, 37 
VF AG ST. 

67. Loeffel v. Pohlman, 47 Mo. A. 


574; 


Jones v. Chicago, etc., R. Co., 102 
Nebr. 


$538, 855, 170, NW 170 Lquot 
Cyc]; Cundy v. Lindsay, 3 App. Cas. 
459. See Edmunds v. Merchants” Des- 
patch Transp. Co., 135 Mass. 283 
(holding sale voidable but not void). 


Fraud of buyer generally see infra 
§§ 111-126. 


68. U. S.—Paine v. Loeb, 96 Fed. 
164, 87 CCA 434. 


Ill.—La Salle Pressed Brick Co. v. 
Coe, 65 Ill. A. 619. 


Ind.—Peters Box, etc., Co. v. Lesh, 
119 Ind. 98, 20 NE 291, 12 Am. St. 
Rep. 367; Alexander v. Swackhamer, 
105 Ind. 81, 4 NE 433, 5 NE 908, 55 
AmR 180. 


Ky.—Howe v. Combs, 38 SW 1052, 
18 KyL 1002. 


Mass.—Rodliff v. Dallinger, 141 
Mass. 1, 4 NE 805, 55 AmR 439; EHd- 
munds Vv. Merchants’ Despatch 
Transp. Co., 135 Mass. 283; Moody v. 
Blake, 117 Mass. 23, 19 AmR 394. 

Nebr.—Jones v. Chicago, etc., R. 


Co., 102 Nebr. 853, 855, 170 NW 170 
[quot Cyc]. 


N. Y.—Phelps v. McQuade, 220 N. 
Y. 232, 115 NE 441, LRA1918B 973 
Hentz v. Miller, 94 N. Y. 64; Kinsey 
v. Leggett, 71 N. Y. 387; Consumers’ 
Ice Co, v. Webster, 32 App. Div. 592, 
53 NYS 56. 


Oh.—Hamet v. Letcher, 
356, 41 AmR 519. 
Pa.—Barker v. 
427, 13 AmR 697. 
Vt.—McCrillis v. Allen, 57 Vt. 505. 
Eng.—Morrison Nis Robertson, 
[1908] S. C. 332; Hardman v. Booth, 
1H. & C. 803, 158 Reprint 1107; Hig- 
gins v. Burton, 26 L. J. Exch. 342. 


37 Oh. St. 


Dinsmore, 72 Pa. 


69. Preston v. Foellinger, 24 Fed. 
680. 
[a] Belief of seller as to identity. 


—Where plaintiff sold goods to de- 
fendant’s son who bore the same 
name and had purchased his business 
and conducted it under the former 
name, but plaintiff had not before 
dealt with defendant, and did not re- 
ly upon his reputed responsibility, no 
fraud being shown, defendant was not 
ie Preston vy. Foellinger, 24 Fed. 


SALES 


Where there 


for 


of fraud, affect 


70. Tanner vy. Townsend, 4 Colo. 
A. 548, 36 P 908. 


[a] Thus, where goods sold: are 
used in repairing a machine belonging 
to a partnership consisting of de- 
fendants-and K, and it appears that 
plaintiff did not know of the partner- 
ship but had had dealings with de- 
fendants and had the right to sup- 
pose the goods were for defendants, 
the latter are liable. Tanner v. 
Townsend, 4 Colo. A. 543, 36 P 908. 


71. Edmunds vy. Merchants’ Des- 
patch -Transp:) €o,, 135 .Mass. 283; 
Samuel vy. Cheney, 135 Mass. 278, 46 
AmR 467; Phelps v. McQuade, 220 
N. Y. 232, 115 NE 441, CiecR ta 973; 
Phillips Vv. Brooks, [1919] 2K. B. 243. 


[a] Reasons for rule.— vate 
minds of the parties met and agreed 
upon all the terms of the sale, the 
thing sold, the price and time of 
payment, the person selling and the 
person buying. The fact that the 
seller was induced to sell by fraud of 


the buyer made the sale voidable, but |’ 


not void. He could not have sup- 
posed that he was selling to any oth- 
er person; his intention was to sell 
to the person present, and identified 
by right and hearing; it does not de- 
feat the sale because the buyer as- 
sumed a false name, or practiced any 
other deceit to induce the vendor to 
sell.’ Edmunds v. Merchants’ Des- 
patch Transp. Co., 135 Mass. 283. 


72. Van Meter v. Taylor, (Mo. A.) 
194 SW 729; Crunden-Martin Mfg. 
Co. v. Turner, 283 Pa. 545, 129 A 580. 


fa] Variance held immaterial. 
“Crunden-Martin Woodenware Co.” 
instead of ‘“Crunden-Martin Mfg. Co.” 
Crunden-Martin Mfg. Co. v. Turner, 
283 Pa. 545, 129 A 580. 


[b] Rule applied.—tIn a seller’s ac- 
tion for the price, the fact that the 
seller originally misunderstood the 
buyer’s christian name, and charged 
the purchase to him under such name, 
does not constitute a defense. Van 
Meter v. Taylor, (Mo. A.) 194 SW 729. 


73. Lunn, ete., Co. v. Wolfman, 256 
Mass. 436, 152 NE 893. 


[a] Tlustration.—Where an erro- 
neous name is by mistake and with- 
out fraud inserted in a contract as 
seller, and the buyer would have been 
equally willing to contract with and 
receive goods from the true seller, 
the seller’s identity as the party mak- 
ing the contract can be shown and 


the contract enforced. Lunn, etc., 
Co. v. Wolfman, 256 Mass. 4386, 152 
NE 893. 

74, Atlantic Paint Co. v. Halpin- 
Boyle Constr. Co., (Mo. A.) 23 SW 
(2d) 1098. 

75. As to existence of subject mat- 


ter of contracts generally see Con- 


knowledge of either party, 


[Sova - LT 


though there is a mistake in the buyer’s name.’* 


[§ 79] c. As to Thing Sold?°—(1) In General. A 
contract of sale is invalid where at the time it is 
made the parties are under a mutual mistake as to 
material facts, affecting the thing sold,*® as where 
the parties purport to sell specific goods, and the 
goods without their knowledge have ceased to exist 
at the time when the agreement is made;** or where 
the contract is made in view of the property being 
situated at a particular place, and there is a mutual 
mistake as to its actual situation.*® 


[§ 80] (2) Identity of Thing Sold. 
seller understands that he is selling one thing and 
the buyer understands that he is buying another 
thing, there is no contract of sale.*® 
ever, the description of the article is clear and unam- 
biguous, the fact that one of the parties thought the 
article was something else does not, in the absence 


Where the 


Where, how- 


the contract of sale,8° unless the 


tracts §§ 264, 265. 
Mistake as to: 
Nature and quality see infra § 82. 
Price see infra § 83. 
Quantity see infra § 81. 
Terms see infra § 83. 


16. \C. €. King (Comive o Aldrichiasit 
N. H. 42, 121 A 434; McCaull- Webster 
Elevator Co. v. Steele, 43 S. D. 485, 
180 NW 782; Ketchum vy. Catlin, 21 
iV Cal 9;L: Paxton Lumber Co. v. Pan- 
es Coal Co., 83 W. Va. 341, 98 SE 


[a] Thus, where the impossibility 
of performing a contract of sale is 
due to a circumstance existing at the 
time of the contract, and relating to 
the subject matter, without the 
it Wisp 
mutual mistake, excusing perform- 
ance to the extent that the subject 
matter has no potential existence. 
Paxton Lumber Co. v. Panther Coal 
Co., 83 W. Va. 341, 98 SE 563. 


77. See supra § 24. 


78. Kenner v. Allen, 1 McG. 
214; Ketchum v. Catlin, 21 Vt. 191. 


[a]. Location immaterial.—Where 
the place of delivery is not declared 
to be material, and without intent to 
defraud or deceive the property is 
stated to be at one place, when in’ 
fact it is at another, such error will 
not avoid the contract. Kenner vy. 
Allen, 1 McG. (La.) 214. 


79.5 [SAltuse Ver CeLuy na Elo wsb 
CN. Y¥.)° 5123) ‘Sheldon’ -v.- Capron.) 3 
late (ay ee Grale Raffles v. Wichelhaus, 2 
és < Ce $06, 159 Reprint 375, And 
see cases infra this note. 


[a] There is no contract of sale: 
(1) Where a seller having ‘goods of 
two sorts undertakes to sell S00ds of 
one sort which he mistakenly sup- 
poses are in a particular package and 
the parties agree on a sale of the 
goods in that pack, Harvey v. 
Harris, 112 Mass. 32; Sheldon v. Cap- 
TOM. ouikvlend (ale (2) Where a person 
agrees to buy a cargo of cotton ‘to 
arrive) ex Peerless from Bombay,” 
and there are two ships of that name, 
and the seller means one and the buy- 
er the other. Raffles v. Wichelhaus, 
2 H. & C. 906, 159 Reprint 375. (3) 
Where a mistake arises by fault of 
a broker who makes the sale and de- 
scribes a different article to each par- 
ty. Thornton v. Kempster, 5 Taunt. 
786, 1 ECL 402, 128 Reprint 901. 


80. Ky.—Hyman y. U. S. Cast Iron 
Fipe Fdy. Co., 225 Ky. 510, 9 SW (2d) 


(La.) 


Mo.—Brewington v. Mesker, 51 Mo. 
A. 348. 


‘N. Y.—Independent Trading Co. v. 
Fougera, 192 App. Div. 686, 183 NYS 
431 [aff 233 N. Y. 592, 135 NE 931]. 


118 [55 C.J.] 


other party was aware of his mistake and failed to 


inform him thereof.®! 


Unknown thing contained in thing sold. The sale 
of a thing which unknown to the seller contains an- 
other article concealed in it is not a sale of that ar- 


ticle.®? 


[§ 81] (8) Mistake as to Quantity. 
valid mutual assent where there is a contract for 
the sale of specific goods, mistakenly estimated to 
comprise a certain quantity, and the actual quantity 
is materially more or less than the estimated quan- 
tity,8* or where there is a mutual mistake as to the 
But the 
the sale is not affected by the fact that the seller by 
mistake, unknown to the buyer, indicates a greater 
quantity for sale than he intends to sell,*° or that 
the buyer by mistake, unknown to the seller, orders 


quantity of goods ordered.** 


Pa.—Holmes vy. Cameron, 267 Pa. 
90, 110 A 81. 
Ws peemery: v. Ricker, 43 Vt. 


[a] Mistake of seller as to the ar- 
ticle called for by the terms of the 
contract, which are clear and unam- 
biguous, and which call for the arti- 
cle the buyer desires, is not a “mutual 
mistake,’ and, in the absence of 
knowledge by the buyer of the sell- 
er’s mistake or peculiar cireumstanc- 
es from which such knowledge may 


be inferred, the seller is bound by 
the contract. Independent Trading 
Co. v. Fougera, 192 App. Div. 686, 
183, NYS: 4381 Laff: 288. Ne¥.7592;°135 
NE 931]. 

[b] Misreading letter.—The fact 


that a buyer by reason of his tmis- 
reading of a letter a part of the con- 
tract, thought it said boiler ‘‘cast- 
ings,’ although the word “cutting” 
was plainly written, is no defense to 
a seller’s action for a breach of the 
eontract of sale. Hyman v. U. S. 
Cast Iron Pipe Fdy. Co., 225 Ky. 510, 
9 SW (2d) 226. 


[c] Mistake in showing sample.— 
Under a statute providing that in the 
sale of goods by sample there is an 
implied warranty that the bulk shall 
correspond with’ the sample in quali- 
ty, (see infra § 709), aA buyer of goods 
. by sample is entitled to goods corre- 
sponding to the sample, notwith- 
standing the seller’s mistake in show- 
ing the sample, since a mistake by 
one party to a contract does not re- 
lieve him from liability. Holmes y. 
Cameron, 267 Pa. 90, 110 A 81. 


81. Galloway v. Russ, 175 Ark. 
659, 300 SW 390; Independent Trad- 
ing Co. v. Fougera, 192 App. Div. 686, 
183 NYS! 431 Jaff 233 N.Y. 592, 135 
NE 931]; Wolff v. Megargel, 123 NYS 
368. 


{a] Ilustration.—A_ seller 
contracts to sell a number of the 
“1932” bonds of a certain company, 
intending to sell bonds of the issue 
of 1953, and knowing nothing of the 
issue of 1932, which are worth much 
more, may be relieved of his contract 
if the buyer, intending to buy the 
issue of 1932, knows that the seller 
is in fact intending to sell the issue 
of 1953, and not that of 1932, and so, 
by accepting the mistaken offer, is 
guilty of such unconscionable con- 
duct as will permit the seller to re- 
pudiate his contract. Wolff v. Me- 


who 


gargel, 123 NYS 368. 

e2. Ark.—Ray v. Light, 34 Ark. 
421. 

Ind.—Bowen vy. Sullivan, 62 Ind. 
281, 30 AmR 172. 

Me.—Livermore y. White, 74 Me. 
452, 43 AmR 600. 

Mass.—Gardner v. Lane, 9 Allen 
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a greater quantity than he intends to buy,°° unless 


the order was procured by fraud;%7 nor is it affected 


by the fact that the buyer labors under a mistake 
of law, not disclosed to the seller, as to the quantity 
contracted fors?2 


[§ 82] (4) Mistake as to Nature and Quality.*° 


There is no 


validity of 


492, 85 AmD 779. 


Pa.—Hutchmacher v. Harris, 38 Pa. 


St. 491, 80 AmD 502. 
R. I.—Durfee v. Jones, 
588, 23 AmR 528. 
Eng.—Merry v. Green, 7 M. & W. 
623, 151 Reprint 916. 


ns As ae 


Ont.—Mingaye v. White, 34 U. C. 
Q@, B82: 
[a] For example, where goods of 


a certain quality are sold, and some 
goods of a different quality are by 
mistake included in a delivery under 
the contract, no title passes to such 
goods. Gardner v. Lane, 9 Allen 
(Mass.) 492, 85 AmD 779. 


83. Scott v. Warner, 2 Lans. 
Y.) 49; Wheadon v. Olds, 20 ‘Wend. 
(N. Y.) 174; Hargous v. Ablon, 3 
Den. (N. Y.) 406, 45 AmD 481; Wat- 
kins, .vi. Dlliott;” 28. Gratty-(69. 1Va.) 
374; Cox v. Prentice, 3 M. & S. 344, 
105 Reprint 641. 


84. Singer v. Grand Rapids Match 
Carpal? Ga. 86, 43 SE 755. 


[a] There is no sale where ‘the 
buyer supposes that he is buying five 
carloads of goods and the seller that 
he is selling one carload. Singer v. 
Grand Rapids Match Co., 117 Ga. 86, 
43 SH 755. 


85. Cargill Commn. Co. v. Mowery, 
99 Kans 389, 161) P1634) 162 eo slr 
Boeckeler Lumber Co. v. Cherokee 
Realty Co., 185 Mo. A. 708, 116 SW 
452; Taplin v. Clark, 89 Vt. 226, 95 
A 491. 

[a] Thus, where a seller of grain 
by mistake uses a code word indicat- 
ing a greater amount than he intends 
to sell, and the buyer acts thereon 
before receiving notice of the mis- 
take, the seller is bound by the terms 
of the contract entered into. Cargill 


(N. 


Commn. Co. v. Mowery, 99 Kan. 389, 
161 P 684, 162 P. 3813. 
86. Ala.—Shrimpton vy. Brice, 102 


Ala. 655, 15_S 452. 


N. J.—Carnegie Steel Co. y. Con- 
MOLY SSOuMIN Ga Ke Meza. Oith BAC aU tiAas 


S. C.—Coates v. Harly, 46 S. C. 220, 
24 SE 305. 


} impton Mfg. Co. v. Brin, 
59° Tex, Civ, ) Ad 352, 125. SW 942: 


Wis.—Coates v. Buck, 93 Wis. 128, 
67 NW 23. 

{a] Tlustration.—Where a buyer 
orders eleven thousand needle cards, 
and before delivery he is requested 
by the buyer to check over a let- 
ter, containing his order, sent him 
subsequently, and make any changes 
he desired, and he replies, “I have 
checked this all over carefully and 
find it correct in every particular,” 
and the order is clear and explicit, 
he cannot be relieved from the con- 
tract by claiming that he was mis- 


If the parties are agreed as to the thing to be sold 
and the terms of the contract, the agreement is not 
rendered incomplete by the fact that the -buyer mis- 
takenly believes that the thing possesses certain at- 
tributes or will answer a certain purpose,®°® particu- 
larly where he has had an opportunity to examine 
it before the purchase, and was fully informed as to 
its nature;°! or by the fact that the thing fails to 
possess the value, qualities, or collateral attributes 
which the parties believed it to possess;°? unless such 
nature, value, or quality goes to the substance of the 
x 


taken in the order, and that his in- 
tention was only to buy eleven 
thousand needles. Shrimpton Mfg. 
Co. Vi (Brin; (59 Tex. (Civ AS (S02,9 2 o 
Sw 942. 


[b] RBule applied.—Where a buy- 
er who has contracted by telephone 
to purchase fifty tons of steel, writes 
confirming the order, giving sizes 
wanted and amounts, he cannot de- 
fend his breach by refusal to accept 
more than ten tons, on the ground 
that the letter was written under a 
mistake, and was unintentionally un- 


true. Carnegie Steel Co. y. Connelly, 
SONNE deere) AS Ae 
87. Shrimpton v. Rosenbaum, 106 


Mich. 68, 63 NW 1011. 


Fraudulent representations as to 
quantity generally see infra § 106. 


88. Upson Nut Co. v. American 
Shipbuilding Co., 251 Fed. 707. 


[a] Thus, where a buyer pur- 
chases an accumulation of steel scrap, 
approximating eight thousand two 
hundred tons, and mails an order in 
the usual form,’ which calls for the 
exact amount of eight thousand two 
hundred tons, his mistake in assum- 
ing that the agreement calls for an 
exact tonnage is one of law, and, not 
being disclosed to the seller, does 
not modify the written terms of the 
original contract. Upson Nut Co. v. 
pan tou Shipbuilding Co., 251 Fed. 


89. Caveat emptor see infra § 110. 
yeas, of quality see infra § 


90. Wheat v. Cross, 31 Md. 99, 1 
AmR 28 (condition of horse); Ol- 
livant v. Bayley, 5 Q. B. 288, 48 HCL 
288, 114 Reprint 1257; Prideaux v. 
Bunnett, 1 C..B.. N. Si. 613, 87 HCE 
613, 140 Reprint 252; Chanter v. Hop- 
kins, 4 M. & W. 399, 150 Reprint 
1484; Williams Mach. Co. v. Moore, 
[1926] Can. S. C. 692, [1926] 4 Dom 


[a] Buyer cannot escape from ob- 
ligation of his contract because he 


was mistaken or disapvointed in the. 


quality of the article purchased. 
pe bent v. Cross, 31 Md. 99, 1 AmR 
91. Rudneck vy. Southern Califor- 
nia Metal, ete., Co., 184 Cal. 274, 193 
Pris 
92. U. S—Bertram v. Lyon, 3 F. 
Cas. No. 1,362, McAIl. 53 [aff 61 U. 
S. 149, 15 L. ed. 847]. 
Mass.—Hecht v. Batcheller, 
Mass. 335, 17 NE 651, 9 AmSR 708. 
Mich.—Miller v. Brooks, 109 Mich. 
174, 66 NW 1092. 


Minn.—Costello v. Sykes, 143 Minn. 

109, 172 NW 907, 5 ALR 250. 
Miss.—Sample v. Bridgforth, 72 

Miss. 298, 16 S 876; Lowenstein v. 


147 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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agreement,?? as where the buyer thinks he is being 
promised goods possessing a certain quality or at- 
tribute which they do not in fact possess, and the 
seller knows that the buyer so thinks.®4 


[§ 83] d. As to Price or Terms. 
sale is incomplete as lacking valid mutual assent 
where there is a misunderstanding as to the price of 
the article or goods, the seller understanding it to 
be one sum and the buyer another sum,®* and in 
such a case the law will not imply an agreement to 


Goodbar, 69 Miss. 808, 13 S 860. 

N. Y.—Taylor v. Fleet, 4 Barb. 95. 

Pa.—Sankey v. MifHinburg First 
Nat. Bank, 78 Pa. 48. 

Wis.—Wood v. Boynton, 
265, 25 NW 42, 54 AmR 610. 


IEing.—Barr v. Gibson, 3 M. & W. 
390, 150 Reprint 1196. 


Meee v. Lyman, 38 U. C. Q. 


[a] Illustration.—Where a woman 
Sells a stone for one dollar to a 
jeweler, both being ignorant of its 
value, and it proves to be a valuable 
diamond, she cannot rescind. Wood 
v. Boynton, 64 Wis. 265, 25 NW 42, 54 
AmR 610. 

{b] Mistake in descripticn.—A 
mere mistake without bad faith in 
the description of the brand on flour 
barrels does not avoid the contract 
where the quality of the flour deliv- 
ered is the same as that bearing the 
brand described. Bertram v. Lyon, 
3 F. Cas. No. 1,362,.McAll. 53 [aff 61 
U. S. 149, 15 L. ed. 847]. 


Caveat emptor see infra § 110. 


93. Sherwood v. Walker, 66 Mich. 
568, 33 NW 919, 11 AmSR 531; Bald- 
win v. Van Deusen, 37 N. Y. 487, 5 
Transcr. A. 18; Sheffield v. Hamlin, 
Vee tA ai CON. ee 28 ts McCaull- 
Webster El. Co. v. Steele, 43 S. D. 
485, 180 NW 782. 

[a] Illustration.—Where the sub- 
ject of a sale was a blooded cow, be- 
lieved by the parties to be barren, 
and hence worth only eighty dollars, 
which was the price, but before the 
time for delivering the seller discov- 
ered that the cow was with calf, and 
hence worth not less than seven hun- 
dred and fifty dollars, the seller could 
rescind on the ground that the mis- 


64 Wis. 


B 


take went to the substance of the 
agreement. Sherwood v. Walker, 66 
Mich. 568, 383 NW 919, 11 AmSR 
531. 

[b] Sale of share in vessel at sea, 


then a mere wreck, on the erroneous 
belief of the parties that she was 
seaworthy, is of no force as a _con- 
tract of sale. Duncan v. Great West- 
ern Ins. Co., 3 Keyes 394, 2 Transcr. 
A130) 5) ADDEONS 173 [att 18 Ne oY. 
Super. 378]. Sale of vessels general- 
ly see Shipping [36 Cyc 40 et seq]. 

[c] As determination of price.—A 
buyer may maintain an action to re- 
cover of the seller money paid on a 
parol contract of sale of goods, un- 
der a mutual mistaken belief that 
a certain inventory thereof, made by 
a third person, stated their cash val- 
ue, as a basis for determining the 
price. Sheffield v. Hamlin, 26 Hun 
(N. Y.) 237. 

Warranty of quality see infra § 
709. . 

94,  GoCy King "Co. v. Aldrich, 81 
N. H. 42, 121 A 434; Smith v. Hughes, 


L. R. 6 Q. B. 597; Gill v. McDowell, 
[1903] 2 Ir. 463. 
[a] Thus, where the buyer had 


agreed to buy oats, thinking they 
were old oats, whereas they were new 
oats, the mere fact that the seller 
knew that the buyer so thought was 
not enough to avoid the sale; to have 
such effect the seller must have 
known that the buyer thought he 
was being promised old oats. Smith 
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A contract of 
take effect. 


tract,® although 


Vi nriushesid Tote, 06. .@. «B2.090- 


[b] Sale of hermaphrodite animal.— 
Where an animal which from one 
point of view appears to be a bullock 
and from another a heifer, and which 
is in fact a hermaphrodite, is pur- 
chased by a buyer who is under the 
belief that it is either a bullock ora 
heifer, and the seller knows that the 
buyer would not buy if he knew of the 
malformation, there is mo binding 
contract of sale. Gill v. McDowell, 
[1903] 2 Ir. 468. 


[ec] Animal for food.—Where the 
proprietors of a meat market agree 
to buy hogs, intending, as the seller 
knows, to sell them for food, but the 
hogs are later found to be unfit for 
food, as regulated by statute, there is 
no meeting of the minds of the parties 
as to the subject matter, and no con- 
tract, and hence no implied warranty 
that the hogs were free from disease. 
CH Cy. King, Co.lvs Aldrich; (81. Ne H: 
42, 121 A 434. 

95. U. S.—Greene v. Bateman, 10 
F. Cas. No. 5,762, 2 Woodb. & M. 359. 

Ala.—Western Union Tel. Co. v. 
Anniston Cordage Co., 6 Ala. A. 351, 
59 S. 157. 

Cal.—Peerless Glass Co. v. Pacific 
Crockery, etc., Co., 121,.Cal, 641, 64 P 
101; Rovengo v. Defferari, 40 Cal. 459. 

/Conn.—New York Insulated Wire 
Co. v. Kasden, 83 Conn. 215, 76 A 294. 


Ill—Rupley v. Daggett, 74 Ill. 351. 


Ind.——Mummenhoff v. Randall, 19 
Ind. A. 44, 49 NE 40. 
Y.—Fullerton .v. Dalton, 58 


N. 
Barb. 236. 


Wis.—Estey Organ Co. vy. Lehman, 
132 Wis. 144, 111 NW 1097, 122 AmSR 
951, 11 LRANS 254; Harran v. Foley, 
62 Wis. 584, 22 NW 837. 


Eng.—Phillips v. Bistolli, 2 B. & C. 
511, 9 ECL 225, 107 Reprint 474. 


{a] There is no agreement: (1) 
Where a seller asks one hundred and 
sixty-five dollars and the buyer ac- 
cepts thinking he has asked sixty-five 
dollars. Rupley v. Daggett, 74 Ill. 
351. (2) Where a buyer believes he 
is buying sash cord at an agreed price 
per bundle and the seller claims that 
the price agreed upon is per hank. 
Horn vy. Schein, 185 NYS 851. (3) 
Where the seller understands that he 
is to sell and convey certain realty 
for a fixed sum, and certain personalty 
for an additional sum, equal to the 
fair value thereof, which is not 
named, but the buyer understands 
that the seller is to convey to him 
both the real estate and personal 
property without any separate price 
or consideration for the personal 
property. Fullerton vy. Dalton, 58 
Barb. (N. Y.) 236. 


[b] Evidence.—An original charge 
ticket, made in the regular course of 
the seller’s business, showing the 
weight of the article sold, the price, 
the name of the buyer, and the bank 
upon which the draft for the pur- 
chase price is to be drawn, is a‘d- 
missible in connection with oral evi- 
dence to the same effect, to prove 
that the lower price at which the 
article was in fact billed by the sell- 
er’s shipping clerk was a mistake. 
New York Insulated Wire Co. v. Kas- 


pay a reasonable price.® 
contract is incomplete where there is a mutual mis- 
take or misunderstanding as to other terms of the 
agreement,’ such as to the agreed time of delivery®*® 
or payment,®® or as to the time when the sale is to 
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For the same reason the 


Mistake by one of the parties, as to the price or 
terms, unless it is known to the other party at the 
time of the contract,’ will have no effect on the con- 


after the receipt of the goods the 


den, 83 Conn. 215, 76 A 294, 


96. Estey Organ Co. v. Lehman, 
132 Wis. 144, 111 NW 1097, 122 Am 
SR 951, 11 LRANS 254. 


Agreement as to price generally 
see supra §§ 32, 33. 

97. Hogue v. Mackey, 44 Kan. 277, 
24 P 477; Pittsburg, ete., Coal Co., 
Vv. Slack, 42 la!’ Ann: 107, 7 S 230 
(time when sale is to take effect): 
Stracener v. Nunnally Bros. Motor 
CO je lS lia, BAL ba eT ot Sa Gis aes 
911; Concord Coal Co. v. Ferrin, 71 
N. H. 33, 51 A 283, 93 AmSR 496; 
Stowell Motor Car Co. vy. Hull, 117 
Mise. 789, 191 NYS 570. 


[a] As to payment.—Where a 
debtor to defendant told him that he 
would cause plaintiff to furnish de- 
fendant a ton of coal for applica- 
tion on his indebtedness, and the debt- 
or notified plaintiff that defendant 
wanted a ton of coal, without stat- 
ing the arrangement, and the coal was - 
delivered and charged by plaintiff to 
defendant, who used it and credited 
its value on the debtor’s account, 
there was no contract, because of 
mutual mistake as to payment. Con- 
cord Coal Co. v. Ferrin, 71 N. H. 33, . 
51 A 283, 93 AmSR 496. 


98. Weishut v. Layton, 28 Del. 364, 
93 A 1057. 


[a] Thus, where, from letters, 
telegrams, etc., on which a contract 
of sale is claimed to be based, the 
seller understands that delivery is to 
be made as early as possible in a cer- 
tain month, perhaps, but not neces- 
sarily on a date specified, while the 
buyer understands that the ‘date 
specified is an absolute stipulation, 
there is no meeting of minds and no 
contract of sale. Weishut v. Layton, 
28 Del. 364, 93 A 1057. 


99. Hogue v. Mackey, 44 Kan. 277, 
24 P, 477. 


{a] Thus, where, in negotiations 
for a sale, the seller understands that 
the installments are to be paid every 
thirty days, while the buyer under- 
stands that they are to be due every 
ninety days, there is no agreement. 
Hogue v. Mackey, 44 Kan. 277, 24 P 
477. 

1. Pittsburg (éte!, "Coals Cormeyvs 
Slack, 42 La. Ann. 107, 7S 230. 


2. Cities Service Oil Co. v. Brown, 
(Tex. Commn, A.) 27 SW (2d) 115; 
Barteldes Seed Co. v. Bennett-Siiis 
Mae etc., Co., (Tex. Civ. A.) 161 SW 


[a] Thus, where by a clerical er- 
ror the price at which a seller offered 
to sell seed was a dollar per hundred- 
weight too low, and the buyer accept- 
ed the offer knowing that it must 
have been a mistake, the buyer can- 
not recover for the ‘seller’s failure to 
perform. Barteldes Seed Co. v. Ben- 
nett-Sims. Mill, ete., Co., (Tex. Civ. 
Ac) LOLs SVWide oe 


{[b] Presumption of knowledge.— 
In the absence of fraud or mistake, 
a buyer “will be conclusively pre- 
sumed to have known and understood 
the terms and legal effect of his con- 
tratt.” Cities Service Oil Co. v. 
abe, (Tex. Commn. A.) 27 SW (2d) 

3. Ga.—Star Glass Co. v. Longley, 
64 Ga. 576. 
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one so mistaken is notified of the mistake. There 
is no contract of sale where the seller makes a mis- 
take in stating the price and the buyer is aware of 
it.2 But if in such a case the buyer, after being 
informed of the mistake, receives and uses the goods, 
he is liable, under an implied agreement, for the price 
intended to be quoted,® or at least for the reasonable 
value of the goods.? It has been held that, if the 
buyer discovers the mistake, on receiving a bill for 
the goods, and refuses to return them, he will be 
deemed to have accepted them at the price for 
which they are billed, thereby creating a new con- 
tract for which he may be held liable.® 

Mistake in transmission of telegram.® In some 
jurisdictions, where the mistake is due to the error 
of a telegraph company in transmitting an offer or 
order, which the offeree accepts as transmitted in 
ignorance of the mistake, the offerer is bound, on 
the ground that he is responsible for the correct 
transmission of the message.t® In other jurisdic- 
tions, however, the offerer is not responsible for the 
correct transmission of the message, and therefore 


Tda.—Tatum v. Coast Lumber @u., 
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there is no contract, to which the offerer is bound, 
if the price or terms transmitted are different from 
those left with the telegraph company for transmis- 


sion;!! and the offeree likewise is not bound there-_ 


by.t? Where an offer for goods as transmitted by 
telegraph is unintelligible in some words, the seller 
should ascertain their true meaning before accept- 


ay 


ing,!? and if without doing so he notifies the buyer 


that he will make shipments, the buyer has a right 
to assume that the seller received the order in an 


intelligible form, and that shipments will be made — 


on the terms he stated in his order;!4* and if there- 
fore the buyer, on the faith that shipments will be 


so made, sells some of the goods to a third person, 


as to goods so sold the original seller is bound to the 
price or terms stated by the original buyer in his or- 


der as delivered to the telegraph company,!® but not~ 


as to goods sold by the buyer after discovery of the 
mistake and the seller’s refusal to furnish goods at 
that price and terms.+® 


[§ 84] e. Effect of Signing Written Contract.17 — 


In the absence of fraudulent representation or trick- 


or teet in one aescription, made a lu. Western Union Tel. Co. v. 
16 Ida. 471, 101 P 957, 23 LRANS]| mistake, whereby his bid was _ less| Flint River Lumber Co., 114 Ga. 576, 
tHIOOs than it otherwise would have been,|40 SE 815, 88 AmSR 26; Ayer v. 


Ind.—Abey v. Bennett, 10 Ind. 478. 

Kan.—Griffin v. O’Neil, 47 Kan. 116, 
27 P 826, 48 Kan. 117, 29 P 1438. 

Mo.—Chapline Realty, ete., Co. v. 
Philip Gruner, ete., Lumber Co., 137 
Mo. A. 451, 118 SW 665. 


buyer, 


and he refused to perform, 3 
who had contracted to build 
in reliance on the bid, was compelled 
to buy elsewhere, defendant was lia- 
ble for damages. 
etc., Co. v. Gruner, ete., Lumber-Co., 
137 Mo. A. 451, 118 SW _ 665. 


Chapline Realty, 


and the | Western Union Tel. Co., 79 Me. 493, 


10 A 495, 1 AmSR 353; Postal Tel. 
Cable Co. v. Akron Cereal Co., 23 Oh. 
Cir. .Ctx 516. 


11. Postal Tel. Cable Co. v. Schaef- 
er, 110 Ky. 907, 62 SW 1119, 23 KyL 


42) 1344; Mt. Gilead Cotton Oil Co. v. 


y, 


N; J.—Scott v. Hall, 60 N. J. Eq. 
451, 46 A 611 [rev 58 N. J. Eq. 42, 
43 A 50]. 

N. Y.—Schuller vy. Robison, 139 App. 
Div. 97, 123 NYS 881; Himebaugh v. 
Palmer, 185 NYS 581. 


Tex.—Detroit Steel Products Co. v. 
Houston Printing Co., (Civ. A.) 202 
SW 984. 


{a] Illustration.—A buyer, who 
signs a sales contract, thinking it pro- 
vides for payment of freight charges 
by the seller, when it plainly states 
that freight is to be paid by the buy- 
er, cannot avoid the contract, where 
the mistake is not mutual. Detroit 
Steel Products Co. v. Houston Print- 
ing Co., (Tex. Civ. A.) 202 SW 984. 


[b] Mistake in computing prices 
of various articles, or the profits to 
be realized, is not ground for rescis- 
sion of the sale by the seller, where 
the buyer has acted in good faith 
without knowledge of the mistake. 
Tatum v. Coast Lumber Co., 16 Ida. 
471, 101 P 957, 28 LRANS 1109. 


[ec] Price of books per set or vol- 
ume.—An agreement to sell a set of 
books at a specified price is valid un- 
til set aside by a court of equity, al- 
though the seller intended to charge 
such price per book instead of per 


set. Himebaugh v. Palmer, 185 NYS 
581. 
{d] Mistake in bid to furnish lum- 


ber.—(1) Where a buyer, who con- 
templated bidding on a contract, in- 
vited defendant, a lumber dealer, to 
bid on the necessary lumber, and de- 
fendant’s bid was on a printed form, 
which bore at the top a request that 
persons receiving the estimate would 
examine the same, as defendant 
agreed to furnish only the articles 
named in the estimate; ‘errors in ex- 
tensions and footing subject to cor- 
rection,” and the bid showed the num- 
ber of pieces of each description of 
lumber, and in an extended column 
the number of feet in each descrip- 
tion, and the buyer accepted the bid 
on the total price given, paying no 
attention to the number of feet, but 
defendant, in calculating the number 


The provision in the bid that “errors 
in extension and footing are subject 
to correction’ did not constitute an 
agreement for the correction of an 
error in the total price of some 
item, or in adding all the totals of 
prices, and since the mistake was not 
mutual, and the parties could not 
be put in statu quo, the bidder was 
not entitled to relief by reason there- 
of. Chapline Realty, etc. Co. v. 
Gruner, ete, Lumber Co., supra; 
Boeckeler Lumber Co. v. Cherokee 
Realty Co., 185 Mo. A. 708, 116 SW 
452. ‘ 

As to contracts generally see Con- 
tracts §§ 255-258. 


4 Star Glass Co. v. Longley, 64 
Ga. 576. 
5. Hume v. U. S., 1382 U. S. 406, 10 


SCt 134, 33 L. ed. 393; Cunningham 
Mfg. Co. v. Rotograph Co., 30 App. (D. 
C.) 524, 15 LRANS 3868; Everson v. 
International Granite Co., 65 Vt. 658, 
27 A320. 


6 Mummenhoff v. Randall, 19 Ind. 
A. 44, 49 NE 40. 


Implied agreements generally 
supra §§ 73-75. 


7. Butler v. Moses, 43 Oh. St. 166, 
1 NE 316. 


{a] Thus, where a proposition to 
sell goods is sent by a writing that, 
by mistake, is ambiguous as to price, 
and, knowing of such ambiguity, the 
receiver of the writing claiming an 
improbable meaning, unreasonably 
favorable to himself, and not intend- 
ed or thought of by the sender, and 
without notice to the sender or in- 
quiry of him as to his intended mean- 


see 


ing, orders the goods, obtains, and 
uses them, such receiver of the 
goods is liable to the seller of the 


same for the value of the goods used, 
as if no proposition had been sent. 


Butler v. Moses, 43 Oh. St. 166, 1 
NE 316. 

8. Cunningham Mfg. Co. v. Roto- 
graph Co., 30 App. (D. C.) 524, 15 
LRANS 368. 

9. 


As to contracts in general see 
Contracts § 114. : 


Western Union Tel. Co. 174 No @ 705, 
89 SE 21; Pegram v. Western Union 
Tel. -Co., 100 N. C. 28, 6 SH) 770, 6 
AmSR 557. 


[a] MIllustration.—Where a buyer 
sends a message offering to buy cot- 
ton seed at twenty dollars, but the 
telegraph company delivers a mes- 
sage offering to buy at twenty-two 
dollars, the buyer will not be com- 
pelled to accept the seed at twenty- 
two dollars. Mt. Gilead Cotton Oil 
Co. v. Western Union Tel. Co., 171 N. 
C. 705, 89 SE 21. 


12. Western Union Tel. Co. v. An- 


nison Cordage Co., 6 Ala. A. 351, 59 
Setar. 


[a] Thus where a buyer is induced 
to accept an offer for the sale of 
goods by reason of a mistake in the 
quoted price in the offer telegram, he 
is entitled to reject the goods and 
purchase elsewhere. Western Union 
Tel. Co. v. Annison Cordage Co., 6 
Ala, A. 351,159 \S) 75:7. 


13. Schuller v. Robinson, 139 App. 
Div. 97; 123°NYS SS. 


14. Schuller v. Robinson, supra. 
15. Schuller v. Robinson, supra. 
16. Schuller v. Robinson, supra. 
[a] Illustration.—Where a buyer 


of imported artificial silk sent a ci- 
pher cablegram calling for reduction 
of two marks per kilo as a condition 


to shipments, and by reason of mis-. 


transmission the code words as to 
such reduction were unintelligible, 
but the seller notified the buyer that 
it would make shipments, pursuant 
to which the buyer sold two thou- 
sand kilos on the basis of the reduced 
price before the mistake was discov- 
ered, the seller was only entitled to 
recover for the amount so sold at the 
reduced price, but the buyer was not 
entitled to that price as to the bal- 
ance sold after discovery of the er- 
ror and the seller’s refusal to fur- 
nish the goods at the reduction. 
Schuller v. Robinson, 139 App. Div. 
OT, L238UN YS ssl: 


17. As to contracts in general see 
Contracts §§ 249-252. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ery, a buyer or seller may not avoid a contract of 
sale which he has signed’ on the ground that he was 
ignorant of its terms if, having an opportunity to 
do so, he signed without reading it,'® or if, being 
unablé to read, he signed it without having it read,?® 
and it is no exeuse that he signed the contract in 
The contract of sale, 
however, is invalid if the party who is mistaken 
has been induced to sign it by fraud or trickery,?! 
as where a trick is used to substitute another instru- 
ment or term for the one he intended to sign;?? or 
if the other party to the contract, knowing that the 
one so signing is acting under a mistake of fact, per- 
mits him to sign without explaining the situation to 
Where an offer or order is free from ambi- 
guity and easily understood, if through negligence or: 
inattention the offeree construes it in variance with 
he cannot avoid lability thereon 
on the ground that it was misunderstood ;?* and it 


a hurry under an emergenecy.?° 


him.?? 


its express terms, 


18. Ala.—Wikle v. Johnson Lab- 
oratories, 132 Ala. 268, 31 S 715. 


Ariz.—History Co. v. Dougherty, 3 
Ariz. 387, 29 P’649. 


Ark.—Pittsburgh Steel Co. v. Wood, 
109 Ark. 537, 160 SW 519. 


Ga.—Georgia Medicine Co. v. Hy- 


man, 117 Ga. 851, 45 SH 238; Lyon v. 
Williams Patent Crusher, etce., Co., 
26 Ga. A. 760, 107 SE 590. 

Ida.—Peck v. Nixon, 47 Ida. 675, 
277 P 1112; Milner vy. Earl Fruit Co., 
40 Ida. 339, 232 P 581. 


Ill.—Shane Bros., ete., Co. v. Strig- 
los} 22:8) DT. A..-397- 


Ky.—Hyman v.'U. S. Cast Iron Pipe 
Fdy. Co., 225 Ky. 510, 9 SW (2d) 226. 


La.—McCasky Register Co. v. 
Smith, 128 S 189; Moline Jewelry Co, 
v. Millet, 4 La. A. (Orleans) 338. 


Mo.—Stevens v. Smotherman, 
24 SW (2d) 670. 


Nev.—Gage v. Phillips, 21 Nev. 150, 
26 P 60, 37 AmSR 494. 


N. J.—Steiner Mfg. Co. 
aniewicz, (Sup.) 128 A 608. 


N. Y.—Hallwood Cash Register Co. 
v. Greenberger, 90 NYS 361. 


{a] Illustrations.—(1) A contract 
for the purchase of a cash register, 
signed with equal opportunity to the 
purchaser to read it and without 
fraud, error, or misrepresentation, is 
binding on the purchaser, although 
he labors under a mistake as to its 
terms. McCasky Register Co. Vv. 
Smith, 13 Wa. A..557,, 128 5S 1892 (2) 
A storekeeper who signs a contract 
for the purchase of radios and notes 
attached to the contract cannot com- 
plain that he did not know their con- 
tents where he was prevented by any 
artifice or trick from reading the con- 
tract and notes’ before’ signing. 
Stevens v. Smotherman, (Mo. A.) 24 
SW (2d) 670. (3) A buyer’s under- 
standing that a provision of the or- 
der that goods were sold “f. o. b. 
Strong”? applied to the whole order, 
and his failure to discover a provi- 
sion that part of the goods were sold 
f. o. b. Memphis, Tenn., does not re- 
lieve him from liability. on the order. 
Pittsburgh Steel Co. v. Wood, 109 
Ark. 537, 160 SW 519. 


[b] Not ground for setting aside. 
—In absence of proof of fraud, the 
seller’s failure to read the contract 
is not a ground for setting it aside. 
Peck v. Nixon, 47 Ida. 675, 277 P 1112. 

19. Milner v. Earl Fruit Co., 40 
Ida. 339, 232 P 581;- Keddy v. Daurey, 
47 N. S. 229. 

As to contracts generally see Con- 
tracts § 251 


20. Patapsco Shoe Co. v. Bankston, 
10 Ga. A. 675, 74 SE 60; Phelps v. 


(A.) 


v. Koch- 
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Jones, 141 Mo. A. 223, 124 SW 1067. 


[a] Tllustrations.—(1) The _ fact 
that a buyer of machinery did not 
know that he would be required to 
sign a written contract until a few 
minutes before the leaving of a train, 
which the seller’s agent wanted to 
take, and for that reason signed the 
order without an opportunity to read 
it, and was assured by the agent that 
a ‘duplicate would be sent him, which 
was not done, did not excuse him 
from liability on the contract. Ly- 
on v. Williams Patent Crusher, etc., 
Co., 26 Ga. A.’ 760, 107 SE 590. (2) 
Defenses predicated on a_buyer’s 
failure to read the written contract, 
which he claims did not express the 
real agreement, are properly rejected 
where it appears that he is an in- 
telligent person, able to read and 
write, and experienced in business, 
and his only excuse for not reading 
it is that he was in a hurry. Phelps 
v. Jones, 141 Mo. A. 228, 124 SW 1067. 


21. See infra §§ 94, 95. 
22. See Contracts § 252. 
23. Galloway v. Russ, 175 Ark. 


659, 300 SW 390. 


24. Allen v. Monroe County Hay 
Exch., 123 Miss. 502, 86 S 297; Coats 
Vv. Bacon, 77 Miss. 320, 27 85 621; Eb- 
stein v. Philadelphia Knitting Mills 
Co., 48 Pa. Super. 349; McMillen v. 
Strange, 159 Wis. 271, 150 NW 434. 


[a] MTllustrations.—(1) Where 
goods are ordered by a telegram in 
language free from ambiguity and 
easily understood, an acceptance of 
the order completes a contract, and 
the consequences of a breach cannot 
be avoided on the ground that the 
telegram was misunderstood. Allen 
v. Monroe County Hay Exch., 123 
Miss. 502, 86—-S: 297. (2) Where the 
seller, an ‘intelligent woman, although 
aged, read and retained the contract 
for several weeks, she could not then 
avoid it on the ground that she did 
not understand a clear’ provision 
thereof. McMillen v. Strange, 159 
Wis. 271, 150 NW 434. 


[b] Rule applied.—In an action 
against a corporation to recover the 
price of a number of bars of steel 
tendered for delivery, which was re- 
fused, an affidavit of defense is in- 
sufficient which admits the execution 
of the written order for the steel, but 
avers that defendant’s general mana- 
ger gave plaintiff's salesman an in- 
definite order for a few pieces of 
steel, no sizes being specified, and 
nothing being said as to their price, 
that the salesman afterward dictated 
to defendant’s stenographer an order, 
expressed in formal terms, specifying 
particularly a certain number of bars, 
their size, and their price, that sub- 
sequently this order was brought by 
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has been held that if the contract is printed in uni- 
form type, except names, dates, and amounts inserted 
with a typewriter, it is binding on a party signing it 
whether he reads it or not.?° 
that, where a sales contract is dictated principally 
by the seller, after several days negotiations, the 
buyer’s negligence in failing to discover a mutual 
mistake will not estop him from later seeking re- 


But it has been held 


[§ 85] 8. Innocent Misrepresentation in General. 
As in the ease of other contracts,?* as a general rule 
an innocent misrepresentation of fact, made without 
knowledge of its falsity and an honest belief in its 
truth, is not fraudulent,?* and has no effect upon a 
sale or contract to sell,?° unless the representation 
is a condition in the contract,?° or amounts to a war- 
ranty,*? or acts as an inducement to the other party 
to enter into the contract of sale;?? or involves the 
element of fraud.** 


An innocent misrepresentation, 


the stenographer to the general man- 
ager for signature, and that the lat- 
ter read it and signed it in the course 
of business, without observing that 
the order called for any special quan- 
tity. Ebstein v. Philadelphia Knit- 
ting Mills Co., 48 Pa. Super. 349. 


25. Shane Bros., ete., Co. v. Strig- 
los, 228 Ill. A, 397; Jenkins v. Black- 
stone Motor Co., 216 App. Div. 583, 
215 NYS 694, 


[a] Failure to read printed por- 
tion.— Where a contract of sale is 
partly written and partly printed, the 
buyer cannot claim that there was 
no meeting of minds because he had 
not read the printed portions. Shane 


Born etc., Co. v. Striglos, 228 TI. A. 
26. Littlefield v. Clayton, (Tex. 


Civ. A.) 194 SW 194 [rev on other 
grounds (Commn. A.) 244 SW 509]. 


27. See Contracts §§ 272-278. 
28. See infra §§ 89, 90. 


oprapetee fraud generally see Fraud §§ 


29. See infra §§ 89, 90. 


30. Bankendorf v. Sevelovitz, 28 
Ga. A. 327, 111 SE 77; Bannerman v. 
White, 10 ¢. B.N. S. 844, 100 ECL 844, 
142 Reprint 685; Kidd v. Nelson, 18 
By G21 (sale of business). 


[a] Thus, where stones sold as 
diamonds are not diamonds of any 
grade, the buyer is entitled to recov- 
er the money paid, although he had 
an opportunity to examine them be- 
fore buying and the seller did not 
know they were not genuine dia- 
monds. Bankendorf v. Sevelovitz, 28 
Ga. A. 827,111 SHUR 


31. See infra § 684. 


Cross references: 

As to contracts in general see Con- 
tracts § 276. 

Misrepresentation and warranty dis- 
tinguished see infra § 676. 

Warranties in sales generally see in- 
fra § 667 et seq. 


32. Virginia Kid Co. v. New Castle 
Leather Co., 27 Del. 511, 89 “A 367; 
Seneca Wire, etc., Co. v. Leach, 247 
N,. Y. 1, 159 NE! 247. 


[a] Mllustration.—Where a person, 
having purchased and used a machine 
at intervals, about six months in a 
period of two years, Sells it to an- 
other under a representation that? its, 
has run only about six months, there 
is no meeting of minds, if the buyers 
are authorized to believe that the ma- 
chine was new about six months be- 
fore the representation, and are in- 
duced thereby to purchase. Vir- 
ginia Kid Co. v. New Castle Leather 
Co., 27 Del. 511, 89 A 367. 


33. See infra §§ 86-1387. 
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however, may be ground for relief in equity where it 
is of a material fact,?4 and may constitute a suff- 
cient basis for the buyer to recover money he has 
paid on the purchase.*® 

[§ 86] 4. Fraud*°—a. In General—(1) What 
Constitutes Fraud—(a) In General. Generally 
speaking, the question as to what constitutes fraud 
sufficient to vitiate a contract of sale®* is governed 
by the same rules that govern the question of what 
constitutes fraud as to other contracts,** and.fraud 
generally,®® except that a misrepresentation may be 
sufficient to avoid a contract of sale, although it is 
not sufficient to sustain an action for deceit.t° In 
accordance with such rules, fraud, as applied to a 
contract of sale, must be such as is cognizable in 
law;4! and may arise from any false representation 
of a material fact,*? provided it relates to a past or 
present existing fact material to the contract,** 
made with a knowledge of its falsity or recklessly 
without belief in its truth,#4 with the intention that 
it shall be relied and acted upon by the other par- 
ty,*® and which is so relied and acted upon by the 
defrauded party,#® to his mjury.47 The misrepre- 
sentation must be an inducement to the execution of 
the contract and not merely a term of the contract ;** 
and must be a misrepresentation of an existing ma- 
terial fact as distinguished from a mere expression 
of opinion,*® or a prediction or statement of a future 
occurrence,°® or promissory statement as to future 

34. Lathrop v. Maddux, 58 Colo. [a] 
258, 144 P 870; Seeberger v. Hobert, 
55 Iowa 756, 8 NW 482; Seneca Wire, 


ete., Co. v. Leach, 247 N. Y. 1, 159 NB 
700; Carter v. Cole, (Tex. Civ. A.) 42 
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“A distinction must be drawn 
between the terms of the contract it- 
self and representations inducing the 55 
execution of the contract. y 
matters complained of are incorporat- 
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acts or events,>! or statement of a matter of law.*? 
A mere failure of a party to disclose facts does not 
constitute fraud, unless it is accompanied by an ac- 
tive attempt to deceive.** In determining whether 
representations are false and fraudulent, they should 
be tested by the circumstances existing at the time 
the contract was made.** 


Mutual care and diligence. Each party to such a 
contract should act with eare and diligence, and 
seek the means of information relative to the sub- 
ject matter of the sale that are open to both alike;°° 
and it has been held that an experienced dealer 
should use a high degree of honesty and fairness in 
selling to an inexperienced buyer.°® 

[§ 87] (b) Representations by or through Third 
Person. A false representation respecting the sale 
or its subject matter, made to a third person is not 
fraudulent unless it is made*for the purpose of being 
communicated to the other party to the contract of 
sale,°* and if it 1s made with that intention, and is 
actually communicated, the effect is the same as if 
made to the other party directly.°8 As in the case 
of representations by agents in general,®® if an agent 
of one of the parties acts for him in negotiating the 
sale, and in the course thereof makes false and fraud- 
ulent representations, the fraud is the fraud of the 
principal and he is bound by its effect upon the con- 
tract,°° unless, as known to the other party, such 


54. Holbrook Grocery Co. v. Arm- 
strong, 97 Vt. 197, 122 A 458. 


Hunt v. Davis, 98 Ark. 44, 135 


When the SW 458. 


SW 369. 


As to contracts in general see Con- 
tracts § 273. 


35. See infra § 1063. 


36. Estoppel or waiver as to fraud 
see infra §§ 159-162. 


Warranty distinguished see 
§ 676. 


87. See infra § 93. 

38. See Contracts §§ 280-302. 

39. See Fraud §§ 6-85, 

40. See Fraud § 90. 

41. Hunt vy. Davis, 98 Ark. 44, 135 
SW 458. 

42. See infra § 88. 

43. Ark.—Cochran Ve Peoples’ 
toe Bank, 176 Ark. 830, 4 SW (2d) 


infra 


Tll.— Fuchs, ete., Mfg. Co. v. Kit- 
tredge, 242 Ill. 88, 89 NE 723. 
Ind.—Jenkins y, Long, 19 Ind. 28, 


$1 AmD 374. 


Iowa.—Baker v. Bockelman, 208 
Iowa 254, 225 NW 411. 

Mo.—Luchow v. Kansas City Brew- 
eries Co., (A.) 183 SW 1123. 


Noe llectric; Paint, ete:, Coz Vv. 
Binghamton Woven Wire Spring Co., 
134 Misc. 638, 286 NYS 387. 


Or.—Fleming v. Gerlinger Motor 
Gan Coy, 86 Or. 195,) 159 P1153, 168 
P 289, 


As to fraud of seller generally see 
infra § 96. 


Materiality of representation gen- 
erally see infra § 88. 

44. See infra § 89. 

45. See infra § 90. 

46. See infra § 91. 

47. See infra § 92. 


48. Stark Bros. Nurseries, etc., Co. 
v. Mayhew, 160 Mo. A. 60, 141 SW 
433. 


ed in the contract in Such a way as 56. 


to become a part of it, and the prop- 
erty delivered does not measure up 
to the requirements of the contract, 
there is clearly a breach or failure of 
consideration, but if nothing more be 
shown it is not fraud.” Stark Bros. 
Nurseries, etc., Co. v. Mayhew, 160 
Mo. A. 60, 141 SW 433, 435. 


49. See infra § 100. 


As to: 
Contracts in general see Contracts § 


Fraud in general see Fraud §§ 20-24. 

50. See infra § 102. 

51. See infra § 102. 

As to contracts in general see Con- 
tracts § 285. 

Intention of buyer as involving 
fraud see infra §§ 121, 122, 125. 


52. Knight v. Bentel, 39 Cal. A. 
502, 179 P 406; Bernhan Chemical, 
ete., Corp. v. Ship-A-Hoy, 200 App. 


Div. 399, 198 NYS 872 [mod on other 
grounds 234 N. Y. 563, 138 NE 447]. 


[a] As to law of another state.— 
Misrepresentations by a seller as to 
the law of the state and of the United 
States regarding the ase of the goods 
sold in the preparation of food prod- 
ucts are no more than an expression 
of opinion, and not representations as 


.to any fact, so that no action will lie 


thereon, although they are. false. 
Bernhan Chemical, ete., Corp. v..Ship- 
A-Hoy, 200 App. Div. 399, 193 NYS 
372 [mod on other grounds 234 N, Y. 
563, 188 NE 447]. 
Representation of law as fraud as 
Sas caer in general see Contracts 
86. 
53. See infra §§ 97-99, 112. 
As to: % 
Contracts in general see Contracts §§ 
281-2838. 
Fraud in general see Fraud §§ 12- 
19% 


Hudgings vy. Burge, (Mo. b 
194 SW 886. * i : ies 

[a]. Thus the fact that a woman 
bargaining with a semiprofessional 
dealer for mules is a widow with a 
small farm, dependent upon the mules 
to make a crop, requires the dealer 
to use a high degree of honesty and 
fairness. Hudgings y. Burge, (Mo. 
A.) 194 SW 886. 

57. Smith v. Newton, 59 Ga. 113; 
Van Kleek v. Leroy, 4 Abb. Dec. (N. 
Y.) 479, 4 Transcr, A. 295, 4 AbbPr 
NS 4381. 

{a] Fraudulent statements by a 
buyer to a third person not intended 
to be communicated to the seller, 
gives the latter no ground of action 
to recover the goods as having been 
fraudulently purchased. Van Kleek 
v. Leroy, 4 Abb. Dee. (N. Y.) 479, 4 
Transcr. A. 295, 4 AbbPrNS 431. 


58. Walker Vv. Anglo-American 
yeaa etc., Co., 72 Hun 834, 25 NYS 
59. See Agency § 541. 


60. Ark.—Bankers’ Utilities Co. v. 


Cotton Belt Sav., ete., Co., 152 Ark. 
135, 237 SW 707, ; 


Colo.—International Harvester Co. 
v. Edwards, 76 Colo. 531, 233 P 164. 


Ga.—Barrie v. Miller, 104 Ga. 312, 
30 SE 840, 69 AmSR 171; Washing- 
ton Post Co. v. Sorrells, 7 Ga. A. 774, 
68 SE 337. 


Tll:—Felt v. ‘Bell, 205 TH.> 213568 
NE 794 [mod 102 Ill. A. 218]. 


Kan.—Bice v. Nelson, 105 Kan. 23, 
180, P 206, 181, P 558) 


Mass.—Light v. Jacobs, 183 Mass. 
206, 66 NE 799. 


Mich.—Simonds v. Cash, 136 Mich. 
558, 99 NW 754. 


Minn.—Edward Thompson Co. vy. 
sopnonaon 131 Minn. 125, 154 NW 
792. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 87-88] 


/ 


representations are beyond the scope of the agency.°! 
One party to a contract of sale, however, cannot 
avail himself, as against the other party thereto, 
of false and fraudulent representations which were 
not made by such other party or his authorized agent, 
but by a third person,®? unless the other party has 
referred him to such third person for information,®? 
or, with knowledge of its falsity, has acquiesced in 
a misrepresentation made by the third person.®* 

Where sale of a chattel is made for the 
mutual benefit of the seller and another, and is pro- 
cured by false representations of one of them, active 
co-operation of the other, by statements inducing 
the buyer to accept and rely on the representations, 


Collusion. 


constitutes collusion.®> 


N. Y.—King v. Fitch, 2 Abb. Dec. 
508, 1 Keyes 432. 


N. C.—J. I. Case Threshing Mach. 


ae VieMickay, 161 N.C." 584, 77° SE 
Tex.—Reed v. Holloway, (Civ. A.) 
127 SW 1189. 


eet choly v. Ross, 4 Sask. L. 


[a] Seller’s agent colluding with 
joint purchaser.—Where a purchaser 
Was induced by false representations 
of a joint purchaser to pay a greater 
sum for a third interest in patents 
assigned by defendants than they 
asked for the entire interest, such 
joint purchaser receiving a_ two- 
thirds interest without expense, and 
defendants’ financial agent drew the 
assignments in accordance with the 
directions given by the joint pur- 
chaser, and in the presence of one of 
defendants delivered the assignments, 
receiving from the purchasers pay- 
ment for their respective interest, 
and subsequently the joint purchaser 
received from such agent the amount 
which he had paid; and the agent 
knew the consideration, and stated 
that he was surprised to receive the 
two-thirds payment from the joint 
purchaser, but kept quiet; defend- 
ants, through their agent, assisted in 
the perpetration of the fraud. Felt 
v. Bell, 205 Ill. 213, 68 NE 794 [mod 
102 Ill. A. 218]. 

[b] To prove fraudulent repre- 
sentations by the seller’s agent, it is 
necessary to prove that such repre- 
sentations were made, that the agent 
knew they were untrue, and made 
them with intent to deceive, and that 
the’ purchaser relied thereon in mak- 
ing the purchase. J. I. Case Thresh- 
ing Mach. Co. v. McKay, 161 N. C. 
584, 77 SE 848. 


61. Steiner Mfg. Co. v. Kochanie- 
wicz, (N. J. Sup.) 128 A 608; O’Neil 
v. Washelli Cemetery Assoc., 138 
Wash. 566, 244 P 990. 


[a] Tlustration.—Representations 
of an agent selling a meat chopper 
that it would be delivered on a cer- 
tain day, when the buyer was to 
open his store, and that the con- 
tract contained a provision to that 
effect although false does not pre- 
vent a recovery of the purchase price, 
where the buyer knew that he was 
dealing with a distant concern, and 
that his contract could not be ac- 
cepted by a salesman, and that but 
two days intervened between the tak- 
ing of the order and delivery of the 
meat chopper, one of which was Sun- 
day, and the first words of the con- 
tract read “please ship as soon as 
convenient.” Steiner Mfg. Co. v. 
Kochaniewicz, (N. J. Sup.) 128 A 608. 

62. Brounfield v. Denton, 72 N. J. 
L. 235, 61 A 378; Morris v. Wells, 7 
NYS 61. 

63. Linton v. Housh, 4 Kan. 535; 
Cabaness v. Holland, 19 Tex. Civ. A. 
383, 47 SW 379... But see Haster vy. 
Allen, 8 Allen (Mass.) 7 (representa- 
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terial statement 


tions not relied on). 
64. Perry v. Johnston, 59 Ala. 648. 
[a] Bhus tacit acquiescence in a 
misrepresentation made by another, 
the falsity of which is known to the 
seller, or of the truth of which he 
has not a reasonable belief, and from 
which he intends to derive an ad- 
vantage, may avoid the contract or 
give right to an action for damages. 
Perry v. Johnston, 59 Ala. 648 
65. Bice v. Nelson, 105 Kan. 23, 
180 P 206, 181 P' 558. 
“Collusion” defined generally see 
fd- Cre Jc pirdi2z20; 
66. As to: 
Contracts in general see Contracts §§ 
294, 295. 
Fraud in general see Fraud §§ 33, 
34. 


67. See infra § 93. 
68. See infra §§ 97-99, 112. 
69. U. S.—Slaughter v. Gerson, 13 


Wall. 379, 20 L. ed. 627; Independent 
Harvester Co. v. Tinsman, 253 Fed. 
935; Curtiss v. Hurd, 30 Fed. 729. 

Ala.—Crooker v. White, 162 Ala. 
476, 50 S 227. 

Ark.—Cochran v. Peoples? Exch. 
Bank, 176 Ark. 830, 4 SW (2d) 515; 
Manzil v. White, 161 Ark. 1, 255 SW 
567; Bankers’ Utilities Co. v. Cotton 
Belt Sav., ete., Co., 152 Ark. 135, 237 
SW 707; Wood v. Jones, 151 Ark. 614, 
237 SW 99; Cotner v. Bangs, 137 Ark. 
394, 209 SW 80. 

Cal.—Bendell v. Warren, 
P10%e 

Colo.—Parks vy. Bucy, 72 Colo. 414, 
211 P 688. 

-Ind.—Gregory v. Schoenell, 55 Ind. 


(A.) 248 


101; Jenkins v. Long, 19 Ind. 28, 81 
AmD 374; Zehner v. Kepler, 16 Ind. 
290. 

Iowa.—Higbee v. Trumbauer, 112 
Iowa 74, 88 NW 812. 

Ky.—Ades ‘vy. Wash, 199 Ky. 687, 


251 SW 970. 

Mich.—Boyd v. Post, 227 Mich. 328, 
198 NW 896; Soule v. Harrington, 
135 Mich. 155, 97 NW 357. 

Minn.—Edward Thompson Co. v. 


Schroeder, 131 Minn. 125, 154 NW 
792. 
Mo.—vVoorhis v. Smith, etc., Mfg. 


Works, 11 Mo. A. 108. 

Neyv.—Klopenstein v. Mulcahy, 4 
Nev. 296. 

N. J.—Garrison v. Technic Electri- 
cal Works, 63 N. J. Eq. 806, 52 A 1131 
{aff 59 N. J. Eq. 440, 45 A 612]. 

N. Y.—Bronson v. Wiman, 8 N. Y. 


182; Vaiden v. Rudolph, 145 NYS 55. 
Ne, 6.—Lunn vs Shermer, 93. 5No'C. 
164. 


Oh.—J. B. Colt Co. v. Wasson, 32 


OM? ALK3 69: 
Or.—Waymire v. 
464, 97 P 807. 
an eee v. Herr, 17 Pa. Super. 
601. 


Shipley, 52 Or. 


[§ 88] (c) Materiality of Representation.°° 
order that it may render the contract of sale void- 
able,®* the false representation or concealment‘* 
must be with respect to a matter material to the con- 
tract, in the sense that it must be an inducement to 
the contract,®® and it may be stated as a general rule 
that a representation is material if, had it been 
known to be false, the defrauded party would not 
have entered into the contract of sale.7° 
representation or concealment need not be the sole 
inducement to the contract, but it is sufficient to 
constitute fraud if it is an effective element or cause, 
along with other considerations, in inducing the in- 
jured party to enter into the contract;71 if one ma- 


[56. Cad] 128 


In 


The false 


is false, it is sufficient ground for 


Tex.—Downes v. Self, 28 Tex. Civ. 
A. 356, 67 SW 897. 


Eng.—Vernon vy. Keys, 12 East 632, 
104 Reprint 246. 


{a] Representation held immate- 
rial. A false statement by a buyer, 
as the reason for the limited amount 
of his offer, that his partner would 
not consent to giving more. Vernon 
v. Keys, 12 East 632, 104 Reprint 246. 

[b] ‘Party relying chargeable with 
knowledge of law.—Where a mer- 
chant seeking to purchase goods pre- 
sents a written guaranty, by a na- 
tional bank, of payment for any 
goods he might purchase, even if it 
implies a representation that the bank 
is financially sound, it is immaterial, 
since the seller is chargeable with 
knowledge that in law such a guar- 
anty by a national bank is ultra vires 
and void. Commercial Nat. Bank v. 
Pirie, 82 Fed. 799, 27 CCA 171. 


70. Ark.—French, ete., Importing 
Co. v. Belleville Drug Co., 75 Ark. 95, 
86 SW 836. 

Iowa.—Higbee v. Trumbauer, 
Iowa 74, 83 NW 812. 
ee ee v. Horsey, 35 Md. 


112 


Miss.—Hirschburg Optical Co. v. 
Jackson, 63 Miss. 21. 

N. Y.—Shaw v. Stine, 21 N. Y. Su- 
per. 157; Bridger v. Goldsmith, 3 
Misc. 535, 28 NYS 9 [aff 143 N. Y. 
424, 38 NE 458]. 4 

Oh.—Hill v. Roper, 22 Oh. Cir. Ct. 
N. S. 455. 

Tex.—Ford v. Oliphant, (Civ. A.) 
32 SW 437; Halsell v. Musgrave, 5 
Tex! Civ.) A.’ 476) 24 US We sb ss ; 

Vt.—Stone v. Robie, 66 Vt. 245, 29 
A257. 

Wis.—Pratt v. Darling, 125 Wis. 93, 
103 NW 229. 


Alta.—Young v. Smith, 8 Alta. L. 
256, 21 DomLR 97, 7 WestWkly 1355, 
30 WestLR 642. ; 

N. S.—Young v. McMillan, 40 N. S. 
52. 

Que.—Letellier vy. 
Que. Super. 260. 
ai dies bel v. Ross, 4 Sask. L. 

4. 


Lafortune, 26 


71. Cal.—Macdonald v. De Frem- 


ery, 168 Cal. .189, 142 B73. 
Ill. Ruff v. Jarrett, 94 Ill. 475. 
Towa.—Hale v. Philbrick, 47 Iowa 
1 


Kan.—Morrow v. Bonebrake, 84 
Kan. 724, 115 P 585, 34 LRANS 1147. 


Me.—Greenleaf v. Gerald, 94 Me. 
91, 46 A 799, 50 LRA 542. 


Mda.—MecAleer v. Horsey, 35 Md. 
439. 


i Mass.—Safford v. Grout, 120 Mass. 
0. 


Minn.—Moline-Milburn Ce. We 
Franklin, 37 Minn. 137, 33 NW 323. 


Mo.—Friend v. Jones, (A.) 185 SW 


124 [55 C.J.] 


avoiding the contract.?? 


[§ 89] (d) Knowledge of Falsity of Representa- 
In accordance with general rules‘? a false rep- 
resentation of a material fact in respect to a contract 
of sale, whether made by the seller’* or buyer‘? as 
if it is innocently 
made without knowledge of its falsity and with a 
Such.a representation, how- 
ever, is fraudulent if the party making it knows or 


tion. 


a general rule is not fraudulent, 
belief in its truth.7° 


has good reason to know that it is 


11593 
Co. v. Dent, 


American Hardwood Lumber 
121 Mo. A. 108, 98 SW 


814; Burnham vy. Ellmore, 66 Mo. A. 
617; Kirkendall v. Hartsock, 58 Mo. 
A234. 


INDY Yes Waskalv. Harris, 2105 VIN: GY. 
554, 109° NE) 599; Hill) v. Carley, 8 
Hun 636; Sha Va Sui e, oe ImnNE es Nc 
Super. 157; Hahlo v. Grant, 10 NYS 
188 [aff 1382 N. Y. 593, 30 NE 1151]. 


Okl.—O’Quinn y. Nothaff, 85 ‘Okl. 
215, 205 P 498. 

Vt.—James vy. Hodsden, 47 Vt. 127. 

72. Beeman vy. Richardson, 185 
Cal. 280, 196 P 774; Zwart v. Land- 
field, 93 Cal. A. 328, 269 P 740. 

73. <As to: 
Contracts see pe ea gs 288-291. 
Fraud see Fraud §§ 35-4 

74. Applications of Sie rules 


oo, crand. of seller see infra §§ 96- 


75. Applications 
to frauds of buyer 
126. 


76. U. S._—Thomson-Houston Elec- 
tric Co. v. Brush-Swan Electric Light, 
ete, Co., 31.Ked. 535. 


Ala.—Herring v. Skaggs, 
180, 24 AmR 4. 


Ark.—Plant v. Condit, 22 Ark. 454. 
Tll.—Taylor v. Warren, 27 Ill. A. 


of general rules 
see infra §§ 111— 


62 Ala. 


Gbp. 
Ind.—Humphreys v. Comline, 8 
Blackf. 516. 


Ky.—Stewart v. Dougherty, 3 Dana 
479. 

Me.—Bryant v, Crosby, 36 Me. 562, 
58 AmD 767. 

Mass.—Morse_ v. 
Mass. 593; 
Allen 548. 

Miss.—Mizell v. Sims, 39 Miss. 331. 

Mo.—Peers v. Davis, 29 Mo. 184. 


N. Y.—Lamb v. Kelsey, 54 N. Y. 
645; Meyer v. Amidon, 45 N. Y. 169; 
ai v. Allan, 13 Misc. 442, 35 NYS 


Dearborn, 109 
King v. Eagle Mills, 10 


C.—Caudle v. Fallen, 98 N. C. 
Ae) “4 SE 40. 


Pa.—Kimmel v. Lichty, 3 Yeates 


262; Hardy v. Anderson, 7 Kulp 396. 


S. C.—Southern Iron, ete., Co. v. 
Ampere, uC. memo. Lou io. «Coo 0l6; 
521, 149 SE 271 [quot Cyc]. 


Tenn.—Ruohs v. Chattanooga Third 
Nat. Bank, 94 Tenn. 57, 28 SW 3038. 


Va.—Mason v. Chappell, 15 Gratt. 
(56 Va.) 572. 

Eng.—Collins y. Evans, 5 Q. B. 820, 
48 ECL 820, 114 Reprint 1459; Orm- 
rod v. Huth, 14M. & W. 651, 153 Re- 
print 636. 

Ont.—Caldwell v. Cockshutt Plow 
Co., 30 Ont. L. 244, 5 OntWN 589. 


77. Ala.—Crooker v. White, 162 
Ala. 476, 50 S 227; Hockensmith v. 
Winton, 16 Ala. A. 324, 77 S 918. 


Ark.—Wood v. Jones, 151 Ark. 614, 
237 SW 99; Cotner v. Bangs, 137 Ark. 


394, 209 SW 80; Hunt y. Davis, 98 
Ark. 44, 1385 SW 458. 
Cal.—Spreckels y. Gorrill, 152 Cal. 


SHB yes WA os 2 ap IDR 
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makes it without an honest belief in its truth,**® or 


false.?? 


false,*7 or if he | edge.*? 
TIowa.—Port Huron Mach. Co. vy. Da- 
ieee 162 NW 228. 
y.—Ades yv. Wash, 199 Ky. 687, 
251 Sw 970. 
Mich.—Bourke v. Checker Cab Mfg. 
Corp., 239 Mich. 229, 214 NW _ 82; 
Boyd v. Post, 227 Mich. 328, 198 NW 


Mo.—Irwin v. Burgan, 
1017. 

N. C.—J. I. Case Threshing Mach. 
Co. v. Feezer, 152 N. C. 516, 67 SE 
1004, 

Wis.—Denis v. Nu-Way Puncture 
Cure Co., 170 Wis. 333, 175 NW 95. 

78. Spreckels v. Gorrill, 152 Cal. 
383, 92 P 1011; Shackett vy. Bickford, 
74 N. H. 57, 65 A 252, 124 AmSR 933, 
7 LRANS 646; McCullough vy. Defehr, 
2 Sask. L. 303. 


79. U. S.—Patent Title 
Stratton, 95 Fed. 745. 


Ala.—Standard Motorear Co. v. Mc- 
Mahon, 203 Ala. 158, 82 S 188; Greil 
Bros. Co. v. McLain, 197 Ala. 136, 72 
S 410; Blackman vy. Johnson, 35 Ala. 
252; Atwood v. Wright, 29 Ala. 346; 
Burnett y. Stanton, 2 Ala. 181; Hock- 
ensmith vy. Winton, 16 Ala. A. 324, 77 
Spee: 


Ark.—Wood v. Jones, 151 Ark. 614, 
237 SW 99; Cotner v. Bangs, 137 Ark. 
394, 209 SW 80; Hunt vy. Davis; 98 
Ark. 44, 185 SW 458. 

Ga.—Smith v. Newton, 59 Ga. 113. 


Iowa.—Port Huron Mach. Co. v. 
Davis, 162 NW 228. 


28 SW (2d) 


Cole Vv. 


Ky.—Foard v. McComb, 12 Bush 
Wis 

Me.—Wheelden vy. Lowell, 50 Me. 
499, 

Mass.—Nettleton v. Beach, 107 
Mass. 499. 

Miss.—J. A. Fay, ete., Co. v. Cohn, 
130 S 290 


MoleuRiena v. Jones, (A.) 185 SW 
1159; Stanton v. Johnson, 163 Mo. A. 
248, 146 SW 817. \ 


N. J.—Cowley v. Smyth, 46 N. J. L. 
380, 50 AmR 432. 


N. Y.—Hammond v. Pennock, 61 N. 
Y. 145; Meyer v. Amidon, 45 N. Y. 
169. 


N. C.—J. I. Case Threshing Mach. 
Co. v. Feezor, 152 N. €: 516, 67 SH 
1004. ‘ 


Oh.—Parmlee v. Adolph, 28 Oh. St. 
10. 

Wis.—Denis v. Nu-Way Puncture 
Cure Co., 170 Wis. 333, 175 NW: 95. 


Eng.—Reese River Silver Min. Co. 
Ve Smith) Ge R47 oe i 64. iwWieir tv. 
Bells e bx Ds 238. 

“One who is negotiating a sale 


must not recklessly, without knowl- 
edge, assert a fact material to be 
known, the obligation to communicate 
which may arise from the confidential 
relation of the parties, or from the 
particular circumstances of the case, 
and, if suppressed, will constitute a 
fraud in law. It is as much a fraud 
in law to affirm as true that which is 
untrue, though not known to be so, as 
it is to assert as true that which is 


recklessly without knowledge whether it is true or 


Positive statements. As a general rule, if one par- 
ty makes a positive statement of a material fact con- 
cerning the sale being negotiated, it implies a repre- 
sentation of knowledge, and is fraudulent if it is in 
fact false,°° particularly where the representation 
is of a fact peculiarly within the maker’s knowl- 
For example, if the seller makes positive 


untrue and known to be so.” Stand- 
ard Motorcar Co. v. McMahon, 203 Ala. 
ee, 160, 82 S 188. 


U. S.—Turner v. Ward, 154 U. 
S. vie T4 SCty 1179. 2 Seteved. 391. 


Ala.—Greil Bros. Co. v. McLain, 197 
Ala. 136, 72 S 410; Perry v. Johnston, 
Bae: Ala. 648; Sledge v. Scott, 56 Ala. 


Cal.—Spreckels v.. Gorrill, .152) Cal. 
383, 92 P1011 


Ce ene v. H. B. Claflin Co., 
107 Ga. 89, 82 SE 943. 


Ill.— Borders v. Kattleman, 142 Ill. 
96, 31 NE 19; Ruff v. Jarrett, 94 Ili. 
475; Allen v. Hart, 72 Ill. 104; Elle- 
fritz v. Taylor, 84 Ill. A. 396. 


Ind.—Matlock v. Todd, 19 Ind. 130; 
Tae v. Wade, 5 Ind. A. 139, 31 NE 


Ky.—Phelps v. Quinn, 1 Bush 375; 
Thomas v. McCann, 4 B. Mon. 601. 


Mass.—Litchfield v. Hutchinson, 
117 Mass. 195; Hazand v. Irwin, 18 
Pick. 95. 


Mo.—Dulaney v. Rogers, 64 Mo. 201. 


Nebr.—Field v. Morse, 54 Nebr. 789, 
75 NW 58; Olcott v. Bolton, 50 Nebr. 
779, 70 NW 366; Foley v. Holtry, 43 
Nebr. 133, 61 NW 120. 


N. Y.—Marsh v. Falker, 40 N. Y. 
562; Schoeneman y. Chamberlin, 55 
App. Div. 351, 67 NYS 284; Brown v. 
Tuttle, 66 Barb. 169; Elwell v. Cham- 
berlain, 15 N. Y. Super. 230. 


N. C—J. I. Case Threshing Mach. 
eh Beezer, 152 N. C. 516,67 SE 


Oh.—King v. Hopkins, 13 Oh. Cir. 
Ct. 305, 7 Oh. Cir Dee; 3625 


5 Tenia Ce v. Forgey, 4 Hayw. 


Tex.—Ross-Armstrong Co. v. Shaw, 
(Gives AY 118 °S We 5583 “Jesse French 
Piano, ete., Co. v. Nolan, 38 Tex. Civ. 
A. 395, 85 SW 821; Cabaness v. Hol- 
land, 19 Tex. Civ. A. 383, 47 SW 379. 


Vt.—Cabot v. Christie, 42 Vt. 121, 
1 AmR 3138. 


gee to fraud generally see Fraud § 


81. Cal.—QJones v. Grieve, 15 Cal. 
ASE © Obs nll Doe a. 


N. C.—J. I. Case Threshing Mach. 
ah cter Feezer, 152 N. C. 516, 67 SE 
1 , 


Tenn.—Donelson vy. Young, 
55. / 

Tex.—George v. Birchfield, (Civ. A.) 
264 SW 632. 


Vt.—Cabot v. Christie, 42 Vt. 121, 1 
AmR 3138. 


[a] Thus, where a seller avers the 
existence of a material fact reckless- 
ly, or asSumes its existence positive- 
ly, when he is consciously ignorant 
whether it be true or false, he is re- 
sponsible for the false word, especial- 
ly where the buyer is not on equal 
terms with reference to the represen- 
tation, being entitled to rely thereon 
as importing verity, the seller being 
in a position to know the truth there- 
of. J. I. Case Threshing Mach. Co. 
v. Feezer, 152 N. C. 516, 67 SE 1004. 


Meigs 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 89-91] 


false statements of fact for the purpose of inducing 
a sale, and the buyer rightfully relies and acts upon 
such representations, it constitutes fraud, without 
regard to whether the seller knew his statements to 
be false or acted recklessly nm making them without 
knowledge of their truth or falsity,8? and without 
regard to whether the representations were made 
innocently or fraudulently,®*® particularly where the 
buyer has not an equal means of knowing the truth.** 
It has been-held that a positive false representation 
as to a material fact is fraudulent even though the 
maker believes it to be true, if the representation is 
not warranted by any information possessed by him 
or he has no reasonable ground for believing it to 
be true;*° but there is authority to the contrary.*® 


[§ 90] (e) Intent.87 To render a representation 
fraudulent, it must be made with the intention that 


82. U. S.—Taylor v. Burr Printing 
Co, 26 FS (dad) 331 [certiorari) den 
278 U. S. 641 mem, 49 SCt 36 mem, 
73 L. ed. 556 mem] (Connecticut). 


Ala.—Pritchett v. Fife, 8 Ala. A. 
462, 62 S 1001 [certiorari den 187 Ala. 
384, 65 S 521]. 


Ark.—Brown v. McGehee, 136 Ark. 
597, 207 SW 37. 


Cal.—Pepper v. Vedova, 26 Cal. A. 
406, 147 P 105. 


Iowa.—Evans v. Palmer, 137 Iowa 
* 425, 114 NW 912. 


Kan.—Bice v. Nelson, 105 Kan. 23, 
180 P 206, 181 P 558; Morrow v. Bone- 
brake, 84 Kan. 724, 115 P 585, 34 LRA 
NS 1147. 


S. D.—National Cash Register Co. 
v. Mahaney, 49 S. D. 1, 205 NW 710; 
McCabe v. Desnoyers, 20 S. D. 581, 
108 NW 341. 


Tex.—George vy. Birchfield, (Civ. 
A.) 264 SW 632; Alexander v. Walk- 
er; ECive2 A.) 239° Sw 309); Ellis “v. 
Quanah Cotton Oil Co., (Civ. A.) 233 
SW 861. 

{a] TIllustration.— Where represen- 
tations made by a seller to induce a 
buyer to purchase a tractor were 
false, and made for the purpose of 
inducing the buyer to execute the con- 
tract and purchase the tractor, it was 
immaterial whether the seller knew 
that such representations were false, 
where the buyer knew nothing of the 
operation and capacity of the ma- 
chine, and relied upon the seller’s rep- 
resentations and was induced thereby 
to enter into the contract. George v. 
Birchfield, (Tex. Civ. A.) 264 SW 632. 


{b] Under a statutory provision 
that actual fraud is perpetrated by 
“the positive assertion, in a manner 
not warranted by the information of 
the person making it, of that which 
is not true, although he believes it to 
be true,’ false representations of a 
seller’s salesman that .a cash regis- 
ter would have the same number of 
compartments in the money drawer as 
one which the buyer was then using 
will constitute actual fraud, irrespec- 
tive of whether he knew them to be 
false, or made them without inform- 
ing himself as to the facts. Nation- 
al Cash Register Co. v. Mahaney, 49 
S. D. 1, 205 NW 710 (Rev. Code [1919] 
§ 816). 

83. Ala.—Greil Bros. Co. v. Mc- 
Lain, 197 Ala. 136, 72 S 410; McCoy v. 
Prince, 11 Ala. A. 388, 66 S 950. 

Colo.—Lathrop v. Maddux, 58 Colo. 
258, 144 P 870. 

Ga.—Terhune v. Dever, 36 Ga. 648; 
Pilcher v. Thompson, 29 Ga. A. 498, 
116 SE 49. 

Kan.—Bice v. Nelson, 105 Kan. 23, 
180 P 206, 181 P 558. 

Mich.—Totten v. Burhans, 91 Mich. 


SALES 


fraud.°? 


495, 51 NW 1119; Ripley v. Case, 86 
Mich. 261, 49 NW 46; Mooney v. Da- 
vis, 75 Mich. 188, 42 NW 802, 13 Am 
SR 425. But see Horner v. Fellows, 
1 Dougl. 51 (knowledge of falsity nec- 
essary). 


Minn.—Helvetia Copper Co. v. Hart- 
Parr Co., 137 Minn. 321, 163 NW 665. 


Mo.—Jones v. Norman, (A.) 248 SW 
621. 

Tex.—W. D. Sessums Motor Co. v. 
White, (Civ. A.) 239 SW 329; Wil- 
lett v. Browning Engineering Co., 
(Civ. A.) 186 SW 352 [aff (Commn. 
A.) 228 SW 151]; Halff Co. v. Jones, 
(Civ. A.) 169 SW 906. 


Wash.—H. E. Gleason Co. v. Car- 
man, 109 Wash. 536, 187 P 329. 


Wis.—Denis v. Nu-Way Puncture 
Cure Co., 170 Wis. 333, 175 NW 95. 


[a] TIllustrations.—(1) Represen- 
tations made to a buyer ignorant of 
electricity and electric fixtures, that 
light fixtures could be installed giv- 
ing quality and quantity of light de- 
sired, may avoid the contract, al- 
though the seller did not know that 
the representations were false. H. E. 
Gleason Co. v. Carman, 109 Wash. 536, 
187 P 329. (2) Where a seller sells a 
traction engine, representing it to be 
like an engine which had won numer- 
ous prizes, but the engine delivered is 
of a different pattern, the buyer may 
rescind, although the seller honestly 
believes that his representation is 
true. Lathrop v. Maddux, 58 Colo. 
258, 144 P 870. 


[b] Innocent false representations 
by a seller material to the transac- 
tion, and inducing the purchase, bind 
him in equity even though he is not 
guilty of intentional fraud. Lathrop 
v. Maddux, 58 Colo. 258, 144 P 870. 

84 See infra § 91. 


85. Leasure v. Hughes, 72 Okl. 75, 
178 P 696 (under Rev. L. § 994). 


86. Standard Horseshoe Co. v. 
O’Brien, 91 Md. 751, 46 A 346. 
87. As to: 
Contracts in general see Contracts §§ 
292, 293. 
Fraud in general see Fraud §§ 44-48. 


88s. U.,S.—Marshall v. Hubbard, 
LUO Se) PELOs OO CUECSOO,. aut lured. 
919. 

Ark.—Wood v. Jones, 151 Ark. 614, 
237 SW 99; Cotner v. Bangs, 137 Ark. 
394, 209 SW 80; Hunt v. Davis, 98 
Ark. 44, 185 SW 458. 


Me.—Cross v. Peters, 1 Me. 376, 10 
AmD 78. 

Minn.—Holt v. Sims, 94 Minn. 157, 
102 NW -°386. 


Mo.—Phelps v. Jones, 141 Mo. A. 
223, 124 SW 1067. 

N. Y.—Hstey Mfg. Co. v. Waring, 
ile INES Alf 


it should be acted on by the injured party.*® 
representation is made with knowledge of its falsity 
or recklessly without knowledge of its truth,*? and 
is relied on by the injured party, it is immaterial, 
where the fraud is invoked in avoidanee of or as a 
defense to an action on the contract, whether the 
party making the representation actually intended 
to defraud or not,®® since the essential intent in 
such cases is not the intent to deceive, but the intent 
to induce the other party to enter into the contract 
of sale.°!. But it has been held that where it does 
not appear that the party making the representation 
knew it to be false, there must be an intention to 
deceive, in order to render the sale voidable for 


[§ 91] (f) Reliance on Representations.®* 
essential that the representation be one on which the 


[55°C23] 7125 


If the 


Ihe ste 


Pa.—Zineman v. Harris, 6 Pa. Su- 
per. 303. 


89. See supra § 89. 


90. U. S.—Independent Harvester 
S v. Tinsman, 253 Fed. 935, 166 CCA 


Ala.—Pritchett v. Fife, 8 Ala. A. 
462, 62 S 1001 [certiorari den 187 Ala. 
384, 65 S 521]. 


Ark.—Stephenson vy. 
45 SW 987. 


Cal.—Spreckels v. Gorrill, 152 Cal. 
383, 92 P 1011; Pacific Finance Corp. 
v. McGowan, 105 Cal. A. 216, 287 P 
139; Pepper v. Vedova, 26 Cal. A. 406, 
14% PV1052 


Colo.—Lathrop v. Maddux, 58 Colo. 
258, 144 P 870. 


Ill.—Case v. Ayers, 65 Ill. 142; Reed 
v. Pinney, 35 Ill. A. 610. 


Mo.—Geo. O. Richardson Mach. Co. 
eat 191 Vos “AS, 2307 LIS 


Weathersby, 


N. J.—Cowley v. Smyth, 46 N. J. L. 
380, 50 AmR 432. 


N. Y.—Hammond v. Pennock, 61 N. 
Y. 145; Whitcomb vy. Salsman, 16 How 
Pr 533: 

Tex.—HEllis v. Quanah Cotton Oil 
Co., (Civ. A.) 233 SW 861; Martin v. 
ae Mies ICO (Chva Ae) EON EESIN Ys 


Eng.—Peek v. Gurney, L. R. 6 H. 
L. 377; Polhill v. Walter, 3 B. & Ad. 
114, 23 ECL 59, 110 Reprint 43. 


[a] Thus a material misrepresen- 
tation, made to induce a purchase and 
actually relied and acted on, is suffi- 
cient for a rescission, and the seller’s 
intention is immaterial. Independent 
Harvester Co. v. Tinsman, 253 Fed. 
935, 166 CCA 35. 


{b] An intent to defraud is in- 
volved where one knowingly makes a 
fraudulent representation in the sale 
of goods, which is acted upon to the 
buyer’s damage. Geo. O. Richardson 
Mach. Co. v. Nelson, 191 Mo. A. 230, 
177 SW 1082. 


91. Independent Harvester Co. v. 
Tinsman, 253 Fed. 935, 937, 166 CCA 
35; Spreckels v. Gorrill, 152 Cal. 388, 
92) P 1012. 


“Tt is enough that the representa- 
tion was contrary to fact, was mate- 
rial, was made to induce the vendee 
to act, and was actually relied and 
acted upon by the vendee to his inju- 
ry.” Independent Harvester Co. y. 
Tinsman, supra. 


‘ 92. McDonald v. Trafton, 15 Me. 
2iDs 
93. As to: 


Contracts in general see Contracts §§ 
296-301. 

Fraud in general see Fraud §§ 57- 
76% 


. 
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party to whom it is made has a right to rely, 94 and 
that, acting with ordinary prudence, he is deceived 
and does rely on it as an inducement to his entering 
into the contract of sale;°* for if the party, whether 
buyer or seller, to be affected by the representation 
does not rely on it, either because he does not be- 
lieve it or because he relies on his own judgment or 
the result of his own investigation, he is not deceived 
and, there is no fraud as to him,®® as where he has 
knowledge of the true facts before executing the 
contract,?* or an equal means of acquiring such 
But the mere fact that he has obtained 
if it does not dis- 


knowledge.°® 
other information is immaterial, 


close the falsity of the representation;®? 
fact that a considerable time has elapsed after the 
representation before he enters into the contract 
does not necessarily show that he is not entitled to 


94. Cochran v. Peoples’ Exch. 
Bank, 176 Ark. 830, 4 SW (2d) 515; 


Napier v. Strong, 19 Ga. A. 401, 91 
SE 579; National Novelty Import Co. 
v. Reed, 105 Nebr. 697, 181 NW 654. 
And see cases infra notes 95, 96. 
Cross references: 
As to: 
Contracts in general see Contracts 
§§ 300, 
Fraud in general see Fraud §§ 59-— 
74 


Buyer's right to rely as affected by 
means of knowledge see infra § 108. 
95. U. S.—Sullivan v. Pierce, 125 

Fed. 104, 60 CCA 148. 


Ala.—Crooker v. ate. 
476, 50 S 227. 

Ark.—-Cochran v. Peoples’ Exch. 
Bank, 176 Ark. 830, 4 SW (2d) 515; 
Manzil v. White, 161 Ark. 1, 255 SW 
567; Bankers’ Utilities Co. v. Cotton 
Belt Sav., etc., Co:; 152 Ark, 135, 237 
SW 707. 

Cal.—Troy Laundry Mach. Co. v. 
Drivers’ Independent Laundry Co., 14 
Calas L526 tia Pe r2 12 


Ind.—Gregory-v. Schoenell, 55 Ind. 
101; Bowser v. Woodruff, (A.) 170 
NE 331. 

Ky.—Rosa v. Nava, 235 Ky. 574, 31 
SW (2d) 910. 

Me.—Continental Jewelry Co. v. 
Minsky, 119 Me. 475, 111 A 801. 


Minn.—Kempf v. Ranger, 132 Minn. 
64, 155 NW 1059. 


Mo.—Noble v. Buddy. 160 Mo. A. 
318, 142 SW 436; Phelps v. Jones, 141 
Mo. A. 223, 124 SW 1067. 


Nebr.—National Novelty Import Co. 
vy. Reed, 105 Nebr. 697, 181 NW 654; 
Moyer v. Richardson Drug Co., 70 
Nebr. 190, 97 NW 244. 


Va.—White Sewing Mach. Co. v. 
Gilmore Furniture Co., 128 Va. 630, 
105 SE 134; Wilson v. Carpenter, 91 
Va. 183, 21 SE 243, 50 AmSR 824. 


And see cases infra note 96. 


“The question is not whether the 
representations would deceive the 
average man. It is a question wheth- 
er they were of such a character and 
were made under such circumstances 
that they were reasonably calculated 
to deceive the plaintiff and 
the diligence and prudence that is re- 
quired is such aS may reasonably be 
expected of a person of the intelli- 
gence and capacity of the person 
seeking the relief.”’” Kempf v. Rang- 
er, 132 Minn. 64, 68, 155 NW 1059. 


96. U. S.—Slaughter v. Gerson, 13 
Wall. 879, 20 L. ed. 627; Sullivan vy. 
Pierce, 125 Fed. 104, 60 CCA 148. 

Ala.—Darby v. Kroell, 92 Ala. 607, 
8 S 384; Sledge v. Scott, 56 Ala. 202. 


Ariz.—Dooley v. Burlington Gold 


162 Ala. 


SALES 


enter therein.” 


and the 


Min. Co., 12 Ariz. 332, 100 P 797. 


Cal.—Hunt v. L. M. Field, Inc., (A.) 
254 P 594; Troy Laundry Mach. Co. 
v. Drivers’ Independent Laundry Co., 
PAKCal NAL 152, tal Py Loe 


Colo.—Moore v. Carrick, 26 Colo. A. 
97, 140 P 485. 


Ga.—Smith v. Newton, 59 Ga. 113. 


Ind.—Gregory v. Schoenell, 55 Ind. 
101; Connersville v. Wadleigh, 7 
Blackf. 102, 41 AmD 214. 

Iowa.—Burnett v. Hensley, 118 
Iowa 575, 92 NW 678; Caldwell v. 
Bridal, 48 Iowa 15. 


Kan.—Woods vy. Nicholas, 92 Kan. 
258, 140 P 862; W. W. Kimball Co. v. 
Raw, @ Kan. AveL751UP; 789. 

Ky.—Lewis v. Dalton, 189 Ky. 387, 
225 SW 157. 
ca Nese at ae v. Trafton, 15 Me. 

isys 


Md.—Gunby v. Sluter, 44 Md. 237. 


Mass.—Lilienthal v. Suffolk Brew- 
ing Co., 154 Mass. 185, 28 NE 151, 26 
AmSR 234, 12 LRA 821; WBaster v. 
Allen, 8 Allen 7. 

Mont.—Ellison v. Barker, 14 Mont. 
965535 P9722. 

Nebr.—kKorbel v. Skocpol, 70 Nebr. 
45, 96 NW 1022. 

N. Y.—Bronson v. Wiman, 8 N. Y. 
182 [aff 10 Barb. 406]. 

Or.—Waymire v. Shipley, 52 Or. 
GTS Bs 0s 


Pa.—Phelps v. Buckman, 30 Pa. 401. 


S. C.—Walker v. Ayer, 80 S. C. 292, 
61 SE 557. 


Tex.—McGinness v. Cruse-Oille Mo- 
tor Co., (Civ. A.) 26 SW (2d) 1095; 
Barton v. Flanagan, (Civ..A.) 25 SW 
(2d) 947; Wilson v. Avery Co., (Civ. 
A.) 182 SW 884. 


Vt.—Slack v. Bragg, 83 Vt. 404, 76 
A 148. 


464, 


V. Va. Inaker v. Janes, 68 W. 
Va. 176, 69 SE 651. 

Eng.—Horsefall v. Thomas, 1 H. & 
C. 90, 158 Reprint 813. 


[a] Declarations of third person.— 
The intent to defraud cannot be shown 
by evidence of declarations, not relied 
upon as a part of the false pretenses 
by which the goods were’ obtained, 
but made, after the completion of the 
transaction, by a third person, to 
whom the seller was referred by the 
vendee for information. Easter v. Al- 
len, 8 Allen (Mass.) 7. 

97. See infra § 108. 


98. Cochran v. Peoples’ Exch. 
Bank, 176 Ark. 830, 4 SW (2d) 515; 
eet es ¥. Samuel; 277 Pa. 370) 127 
A 9. ‘ 


As to fraud of seller generally see 
infra § 108. 


[§§ 91-92 


and does not rely on it.? 

Representations after execution. 
buyer cannot show that representations made subse- 
quent to the execution of the contract induced him to 
But where a contract of sale is to 
be executed by several buyers, false representations 
made to one of them, after he has affixed his signa- 
ture, but before it is executed by the other buyers 
and delivered and accepted as a completed contract, 
as ai inducement to his consent to the delivery of 
the instrument, may be availed of by him in avoid- 
ance of the contract.? + 

[§ 92] (g) Injury Must Result.* 
avoid a contract of sale or recover damages for 
fraudulent representations,® the complaining party 
must have been injured or prejudiced by reason of 
the other party’s 


Ordinarily, a 


In order to 


fraud.® 


99. iene Vv. po 183 Mass. 206, 
66 NE 799; Olcott v. Bolton, 50 Nebr. 
149,70 NW 366; Cabaness v. Hol- 
land, 19°. Tex Civ. CAc9 883; 5474 SW 
1d. 

1. Seaver v. Dingley, 4 Me. 3063 
Reeve v. Dennett, 145 Mass. 23, 11 
NE 938; Chisholm v. Hisenhuth, 69 
App. Div. 134, 74 NYS 496. 

2. Ketelhut v. Gunther, 100 Cal. 
A. 409, 279 P 10838; Farmers’ Stock 
Breeding Assoc. v. Scott, 53 Kan. 534, 
36 BR 978. 

3. Zorns v. Brownfield Hardware 
o., (Tex. Civ. A.) 247 SW 894. 

[a] Thus (1) where a contract to 
buy a thresher an an engine is 
signed by four buyers, false repre- 
sentations, indueing the buyer who 
first signed to consent to the deliv- 
ery of the instrument, are a defense 


If the damages amount 


to a suit on the contract, where, al-- 


though the representations are made 
after his signature is affixed, they 
are made at a time when the contract 
has not been so executed and deliv- 
ered by all the buyers and accepted 
by the sellers as to be a binding ob- 
ligation. Zorns v. Brownfield Hard- 
ware Co., (Tex. Civ. A.) 247 SW 894. 
(2) Such a defense may be set up 
although the other buyers, later ex- 
ecuting the contract, Know the truth 
of the matter, especially where, to 
induce the later signatures, it is rep- 
resented that the first signers under- 
stood the matter and assented there- 


to. Zorns v. Brownfield Hardware 
Co., supra. 
4. As to: 


SiON RRS in general see Contracts § 
aie in general see Fraud §§ 77— 


5. See infra § 93. 


6. U. S.—Slaughter 


v. Gerson, 13 
Wall. 379, 20 L. ed. 627 


Ala.—Bomar v. Rosser, 131 Ala. 
215, 31.S 430. 
Ark.—Cochran v. Peoples’ Exch. 


Bank, 176 Ark. 830, 4 SW (2d) 515; 
Bankers’ Utilities Co. v. Cotton Belt 
Save} ete. Cos 1o2 (Ark 13h Sosy Siwy, 
107; Wood) v. Jones, 151 .Ark. 614, 
237 SW 99; rege a v. Bangs, 137 Ark. 
394, 209 SW 8 

Cal_—Hail v. " ‘Mitchell, 
743, 211 P 853; Troy Laundry Mach. 


Co. v. Drivers’ Independent Laundry 
Cos, HAN Cal RAS baa abode 


Ga.—Colson v. Ellis, 40 Ga. A. 768, 
151 SE 654. 


Ill.—-Schubart v. rer ene Gaslight, 
ete Con 42s eAcer sr 


hide Pes ary co) v. Harger, 40 Iowa 


bo! ‘Cally A: 


Me.—Continental Jewelry Co. 
Minsky, 119 Me. 475, 111 A 801; 
Donald v. Trafton, 15 Me. 225. 


Vv. 
Mc- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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to an appreciable sum, the exact amount need not 
be shown;* and it has been held that the party de- 
frauded need not prove that he has suffered actual - 
damage in order to take advantage of the fraud.§ 
A slight loss is sufficient to justify a court of equity 
in rescinding a contract of sale induced by the sell- 


er’s fraud.® 


[$ 93] (2) Effect of Fraud!°—(a) In General. 
As in the ease of other contracts,!! a contract of 
sale, or to sell, which is entered into through fraud 
on the part of either the buyer? or seller,!? is af- 
fected in its entirety by the fraud.?4 
however, is not void, but is merely voidable at the 
instance of the defrauded party,® and requires time- 
ly?® and affirmative!’ action on his part to relieve 
himself from its obligation; and this is equally true 
whether the sale is on eredit or for cash.18 


Upon discovering the fraud by which 


Remedies. 
Mich.—Johnson _ vy. 79 
Mich. 156, 44 NW 344. 
Minn.—Edward ee ES ai Cove va 
oe 131 Minn. 125, 154 NW 
A 


Seymour, 


N. Y.—Stevens v. Huber, 3 Misc. 
599, 23 NYS 343; Mason v. Wheeler, 
2 Mise. 523, 24 NYS 879; Turchin 
Sheffield Plate, etc., Co. v. Baugh, 117 
NYS 23-75 


Or.—Smith v. Johns, 1138 Or. 351, 
232 P 786 ; 
esta Tang Auto Sales Co. v. 
Herms, (Civ.-A.) 184 SW 740; Kana- 


man v. Hubbard, (Civ. A.) 160 SW 
304; Hopkins v. Woldert Grocery Co., 
(Civ. A.) 66 SW 63. 

{a] A pecuniary obligation, in- 
curred by the defrauded party by 
reason of the fraudulently procured 
contract of sale, is a sufficient dam- 
age or prejudice to entitle him to 
avoid the contract for fraud. Edward 
Thompson Co. v. Schroeder, 131 Minn. 
125, 154 NW 792. 

[b] A buyer cannot avoid the con- 
tract of sale for fraud where the 
goods are worth what he paid for 
them. Brumbaugh vy. Candler, 192 
aT CAs 265;Aron 'v.. De, Castro,i,13 
NYS 372 [aff 131 N. Y. 648, 
491]. ; 

7. Munson v. Fishburn, 183 Cal. 
206, 190.) P 808ee Jeb 4 Colt. .Co. ox, 
Frietas, 76 Cal. A. 278, 244 P 916. 


8: Fox v. Tabel, 66 Conn. 397, 34 
A 101; Vaiden yv. Rudolph, 145 NYS 
bo. 

9. Kanaman v. Hubbard, 110 Tex. 
560, 222 SW 151 [aff (Civ. A.) 160 
SW 304]. 

10. Estoppel or waiver as to fraud 
see infra §§ 159-162 


11. See Contracts §§ 303-309. 

12. See supra §§ 86-92; and infra 
§§ 111-126. 

13. See supra §§ 86-92; and infra 
§§ 96-110. 

14.6932 -AC May, etes) Cor rv. Cohn, 


(Miss.) 130 S 290; Wilson v. Lewis, 
10MIN Oema, SO SE 804. 

[a] MIllustrations.—(1) Where a 
sales contract is procured by fraud, 
every provision of the contract evi- 
dencing the transaction is voidable, 
including a thirty-day trial and ac- 
ceptance provision. ide Fay, etc., 
Co. v. Cohn, (Miss.) 130 S 290. (2) 
Where, in an action by indorsees on 
notes given by defendants as the 
price of a stallion, the defense of 
fraud is established, the contract in 
its entirety is thereby set aside, in- 
cluding a stipulation to return the 
horse and receive another of ‘equal 
value.” Wilson yv. Lewis, 170 N. C. 
“0 Se ae 804. : 

S.—In re Hunter-Rand Co., 
a41° “Red. 175; Hickman v. Sawyer. 


30 NE}, 
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he was induced to enter into the contract, the de- 
frauded party has an election of remedies,!® and if 
fraud is clearly proved, no contractual limitation of 
remedy can oust the courts of jurisdiction.?° 
may affirm the contract and maintain an action to 
recover the damages he has sustained by reason of 


He 


the fraud,?+ or he may set up such damages as a 


The contract, 


al. 


216 Fed. 281, 132 CCA 425. 
Ark.—French, etce., Importing Co. 
v. Belleville Drug Co., 75 Ark. 95, 86 
ae 836; Hamilton v. Ford, 46 Ark. 
oO. 
Colo.—-Pike’s Peak Paint Co. v. 
Masury, 19 Colo. A. 286, 74 P 796. 
Tll.—Nestler v. Pure Silk Hosiery 
Maenlis* 242 O48 bi. seas ool Oe Eldorado 
Jewelry Co. v. Werner, 156 Ill. A. 
315. 


* Ind.—Thompson v. Peck, 115 Ind. 
512, 18 NE 116, 1° DRA 20%; Bell. v- 
Cafferty, 21 Ind. 411. 
‘’ Towa.—Jones v. Rhoades, 167 Iowa 
562, 149 NW 637. 

La._—Brenard Mfg. Co. v. Green, 8 
La. A. 412. 

Me.—Martin v. Green, 117 Me. 138, 


102 A 977; Ayers v. Hewett, 19 Me. 
281. 
Mass.—Donovan v. Clifford, 225 
Mass. 435, 114 NE 681. 
Minn.—Cochran v. Stewart, 21 


Minn. 435. 
Miss.—Greenville First Nat. Bank 


v. Cook Carriage Co.,-70 Miss. 587, 
12 S 598; Oswald v. McGehee, 28 
Miss. 340. 


Mo.—Winona Wagon Co. v. Feaster, 
188 Mo. A. 307, 175 SW 109. 

N. H.—Kingsbury v. Smith, 
H. 109. 

N. J.—Byard v. Holmes, 33 N. J. L. 
119;. Hicks v. Campbell, 19 N. J. Eq. 
188. 

N. Y.—Lembeck, ete., Eagle Brew- 
ing Co. v. Sexton, 184 N. Y. 185, 77 
NE 38; Sinnott v. Feiock, 165 N. Y. 
444, 59 NE 265, 80 AmSR 736, 53 LRA 
565; Baird v. New York, 96 N. Y. 567 
[rev 18 NYWklyDig 39]; Hammett v. 
Linneman, 48 N. Y. 399; Pallister v. 
New York Stamping Co., 207 App. 
Div, 298, 202 NYS 173; Bliss v. Cot- 
tle, 32 Barb. 322; Stevens v. Hyde, 
32uBarb. Lids Hunter v. Hudson Riv- 
er Iron, etc., Co., 20 Barb. 493; Mat- 
teawan Co.-v. Bentley, 13 Barb. 641. 


N. C.—Wilson vy. Lewis, 170 N. C. 
47, 86 SH 804. 


13 N. 


Pa._McEvoy y. Samuels, 277 Pa. 
370, 121 A 189. 

R. I.—Fleming v. Hanley, 21 R. I. 
141, 42 A 520. 

S; ©€:—Southern Iron, etc!, Co.  v 
Bamberg, etc., R..Co., 151 S. C. 506, 


521, 149 SE 271 [quot Cyc]. 
Tex.—McCaskey Cash Register Co. 
v. Krause, (Civ. A.) 31 SW (2d) 858. 


W. Va.—Myers v. Cook, 87 W. Va. 
265, 104 SE 598. 


Eng.—Clough v. London, 
CoG wine Rd hk. e265 


[a] Rule applied.— Where, by 
fraudulent misrepresentations, a buy- 


ete, RR. 


-136'P 1088; 


defense or counterclaim, if sued on the contract by 
the other party,”? or instead of affirming the contract 
he may rescind it?® and pursue remedies based on 
such rescission,’* or he may sue in equity to reform 
the instrument,?° or to cancel or rescind it and for 
other equitable relief.”° 


[§ 94] (b) Contract in Writing?’—aa. In Gener- 

The fact that the contract of sale is in writing 
does not preclude a party thereto from avoiding it on 
the ground of fraud whereby he was induced to enter 
into the contract,?* and this rule applies although 


er induces the seller to receive a note 
in payment for goods sold, the sale 
is binding upon the seller until re- 
scinded. Jones v. Rhoades, 167 Iowa 
562, 149 NW 6837. 


16. Pallister v. New York Stamp- 
ing Co., 207 App. Div. 298, 202 NYS 
W3s Couch v. O’Brien, 44 Okie; 
Myers v. Cook, 87 W. Va. 
265, 104 SE 593. 


[a] If the contract is not re- 
scinded on discovery of the fraud, the 
buyer is bound by it. Myers v. Cook, 
87 W. Va. 265, 104 SE 593. 


17. Baird v. New York, 96 
567 [rev 18 NYWklyDig 39]. 


NE Ne 


18. Lembeck, etc., Brewing Co. v. 
Sexton, 184 N. Y. 185, 77 NE 88. 
19. Sonneborn v. Bowser, 64 Ind. 


A. 429, 116 NE 66; Wulschner-Stew- 
art Music Co. v. Hubbard, 44 Ind. A. 
526, 89 NE 794; Ades v. Wash, 199 
Ky. 687, 251 SW 970; Tennent Shoe 
Co. v. Stovall, 78 SW 417, 25 KyL 
1615; Granlund v. Saraf, 263 Mass. 
76, 160 NE 408; Winona Wagon Co. 
v. Feaster, 188 Mo. A. 307, 175 SW 


109. 
20. Judkins v. Chase, 121 Me. 230, 
116 A 582 
al. See Contracts § 304; Fraud § 
22. Fraud as defense to action for: 


Damages see infra § 1026. 
Price or value see infra § 962. 
Recovery of goods or proceeds see 
infra § 905. 
23. See infra § 233. 


24. Pictorial Review Co. v. Rosen, 
171 Ark. 719, 285 SW. 385; Koehler 
v. Dennison, 72 Or. 362, 143 P 649. 


[a] Thus, where a buyer notified 
the seller not to ship on discovering 
that the seller’s agent fraudulently 
wrote the contract different from the 
one really made, he may decline to 
receive and refuse to pay for the 
goods. Pictorial Review Co. v. Ros- 
en, 171 Ark. 719, 285 SW 385. 

Recovery of purchase money paid 
see infra § 1063. 

25. See Reformation of Instru- 
ments § 19. 


26. Koehler v. Dennison, 72 Or. 
3862, 148 P 649. And see Cancellation 
of: Instruments § 24 et seq. 


27. Necessity and sufficiency of 
written contract see infra §§ 143-150. 


28. Iowa.—Dowagiac Mfg. Co. vy. 
Gibson, 73 Iowa 525, 35- NW 6038, 5 
AmSR 697. 

Md.—Wilson vy. Pritchett, 99 Md. 
583, 58 A 360. 

Mass.—Butler  v. Prussian, 252 
Mass. 265, 147 NE 892. 

Mo.—Bixler v. Wagster, (A.) 256 


SW 520. 
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the written contract contains no warranty of the ar- 
ticle sold,?° or stipulates that no representations oth- 
er than those expressed in the contract, have been 
made,?° or that the party against whom the fraud 
is alleged, shall not be bound by any agreement, 
terms, or condition other than those contained there- 
in,?! or that it is not subject to cancellation;*? or 
although it contains a clause which purports to pre- 
clude a party thereto from setting up false and 
fraudulent representations within a reasonable and 
the complaining 


proper time.*® Where, however, 
Mont.—McCauil-Dinsmore Co. Vv. 
Stevens, 59 Mont. 206, 194 P 2138. 


IN. ¥.—Mayer vy. Dean, 115) NY. 
556, 22 NE 261, 5 LRA 540; Pharo v. 
Beadleston, 17 NYS 730; Sandford 
v. Han‘dy, 23 Wend. 260. 


Ss. C.—J. B. Colt Co. v. Brown, 118 
S. C. 368, 110 SE 402; McKinley Mu- 
sic Co. v. Glymph, 100 S. C. 200, 84 
SE 715. 


Tex.—Advance-Rumely Thresher 
Co. v. Higgins, (Civ. A.) 279 SW 531; 
Lee v. Buie, (Civ. A.) 212 SW 230; 
History Co. v. Durham, (Civ. A.) 23 
SW 327. 


Ont.—Long v. Smith, 23 Ont. L. 121, 
18 OntWR 88, 2 OntWN 631. 


[a] A buyer’s right to urge mis- 
representation concerning the char- 
acter or kind of the goods inducing 
the purchase, when relied on, is not 
limited because the transaction took 
the form of a written contract. Lee 
v. Buie, (Tex. Civ. A.) 212 SW 230. 


{[b] Exclusive agency.—Where the 
buyer relies on deceptive representa- 
tions of the seller’s agent, leading 
him to believe that he alone is to 
sell certain goods in his town, it is 
immaterial that the contract stipu- 
lates the contrary, as the recitals of 
a contract fall to the ground when 
the party who drew it intended and 
used words to ‘deceive the other party 
about its contents. McKinley Music 
one v. Glymph, 100 S. C. 200, 84 SE 


Parol or extrinsic evidence of 
fraud as to contract of sale see Evi- 
dence § 1623. 


29. Joslyn v. Cadillac Auto. 
177 Fed. 863, 101 CCA 77. 


{a] Thus a contract of sale, al- 
though it contains no warranty of 
the article sold, may be rescinded by 
the buyer for a material misrepresen- 
tation by the seller external to the 
contract with respect to the article 
sold, of which he was also the man- 
ufacturer, which induced the con- 
tract and was made for that pur- 
pose, whether or not such represen- 
tation was in fact known by the sell- 
er to be false. Joslyn v. Cadillac Au- 
to. Co., 177 Bed. 863, 101 CCA 77. 


Representation when warranty ac- 
companies contract see infra § 109. 


30. D. C.—Johnson County Sav. 


Cos; 


Bank v. Mendell, 36 App. 413. 
Mass.—Butler v. Prussian, 252 

Mass. 265, 147 NE 892. 
Minn.—Edward Thompson, 

Se ae 131 Minn. 125, 154 NW 

792. 


N. J.—R. H. Muir, Ine. v. Church 
come te: Co; f Ne od. Mises 16335) 146 A 


N. Y.—Bridger yv. Goldsmith, 143 N. 
Y. 424, 38 NE 458. 

Tex.—Edward Thompson Co. v. 
Sawyers, 111 Tex. 374, 234 SW 873. 


Wash.—Holcomb, etc., Mfg. Co. v. 
Auto Interurban Co., 140 Wash. 581, 
250 P 34, 51 ALR 39. 

Wis.—International Milling Co. y. 


Priem, 179 Wis. 622, 192 NW 68. 


‘of 
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‘Fraud which enters into the mak- 
ing of the contract, as distinguished 
from that which is antecedent to it, 
cannot be excluded from the reach of 
the law by any form of phrase_in- 
serted in the contract itself.” But- 
ler v. Prussian, 252 Mass. 265, 268, 
147 NE 892. 

{a] Illustrations.—(1) A provision 
of a sales contract that there were 
no promises not contained therein 
does not include false representations 
inducing its execution. R. H. Muir, 
Ine) ver Church Constr.) Cone (Nn: 
Misc. 633, 146 A 677. (2) The fact 
that a sealed contract of sale of a 
business recites that no representa- 
tions in regard thereto have been 
made, does not preclude the party 
misled by fraudulent representations 
the other from proving them. 
Bridger v. Goldsmith, 143 N. Y. 424, 
38 NE 458. 

[b] A buyer will not be precluded 
on the theory of merger of represen- 
tations in the contract from recov- 
ering sums paid on the purchase 
price where sale was induced by 
fraudulent representations, notwith- 
standing the contract expressly ex- 
cludes such representation. Hol- 
comb, ete., Mfg. Co. v. Auto Inter- 
urban Co., 140 Wash. 581, 250 P 34, 
51 ALR 39; Producers’ Grocery Co. 
v. Blackwell Motor Co., 123 Wash. 
144, 212 P 154. 


31. Bent v. 
Hd ae COL OO: 
S. C. 368, 110 SE 402. 


32. Washington Post Co. v. 
rells, 7 Ga. A. 774, 68 SE 337. 


So, J. Ave Bay, ete:, ‘Co. wae Inde- 
pendent Lumber Co., 178 Ala. 166, 
59 Ss 4210) UGranlund, Vassanaty )2oo 
Mass. 76, 160 NE 408. 


[a] Reason for rule.—‘It is a 
fundamental principle of law, as it is 
of morals, public policy and fair 
dealing, that a party cannot contract 
against liability for his own fraud. 
Fraud which enters into the making 
of the contract cannot be excluded 
from the reach of the law by any 
form of phrase inserted in the con- 
tract itself. Parties cannot by writ- 
ten words prevent the law from in- 
quiring into and granting relief for 
fraud in the substance of the con- 
tract.” Granlund v. Saraf, 263 Mass. 
16; 79; 160 INE 408. 


{b] Limitations voidable.—(1) At- 
tempted limitations in a sales con- 
tract, to the effect that the buyers 
shall not seek relief for fraud until 
after six months from date, and re- 
stricting the form of relief, are void- 
able at the buyers’ election. Gran- 
lund v. Saraf, 263 Mass. 76, 160 NE 
408. (2) The fact that a ‘document 
containing an agreement granting the 
seller partial immunity from liability 
for fraud is the result of fear on the 
buyers’ part that the representations 
might be false, does not make such 
agreement valid. Granlund v. Saraf, 
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Furnald, 
v. Brown, 


Sor- 


supra. 
34. George J. Birkel Co. v. Lovell, 
33 Cal. A. 744, 166 P 594. 
35. Sonneborn v. Bowser, 64 Ind. 


A. 429, 116 NE 66; James v. Doss, 


[§ 94 


party has not been misled or deceived as to the con- 
tents of the instrument or his signature has not been 
_procured by fraud, he cannot “elaimn relief on the 
‘ground of fraud because of a representation that its 
execution is a mere matter of form,** or because cer- 
tain oral agreements or representations are not, in- 
cluded in the written contract,?° particularly where 
the contract expressly stipulates in effect, that it is 
made under the representations and agreements 
therein expressed and no other;?% as where it ex- 
pressly states that the seller will not be bound by 


(Tex. Civ. A.) 184 SW 623. And see 


cases infra notes 36, 


[a] Mlustration.—Where the buy- 
er signs the contract without any 
fraud inducing him thereto, and aft- 
er reading it and having it read to 
him, and declaring that it is correct 
and is the gontract, knowing that it 
does not convey certain personal prop- 
erty, he is not deceived in respect to 
the property described and conveyed 
by the contract. James vy. Doss, 
(Tex. Civ. A.) 184 SW 623. 


36. Colo.—Emerson-Brantingham 
Impl. Co. v. Wood, 63 Colo. 130, 165 
P 263. 

Ga.—J. I. Case Threshing Mach. 


Co. v.- Broach, 137 Ga. 602, 73 SE 1063; 
Equitable Mfg. Co. v. Biggers,; 121 
Ga. 381, 49 SE 271; Outlaw v. W. ©. 
Park Live Stock Co., 20 Ga. A. 776, 
93 SE 310. 


Ida.—Pacific States Automotive Fi- 
nance Corp. v. Addison, 45 Ida. 270, 
261 NE 683e 


Cae v. Henson, 197 Ill. A. 


Ind.—Pinkerton v. Superior Motor 
sores CO;,) eS bie lNd Vers 6.5 aS TING) 


. La.—E. J. Deas Co. v. Texas Co., 
129 S 678. 


Me.—Lasher Co. v. La Berge, 125 
Me. 475, 135 A 31. 


Mass.—Friedman vy. 
Mass. 419, 97 NE 82. 


Miss.—Stevens v. Stanley, 153 Miss. 
801, 121 S 814 [suggestion of error 
overr 153 Miss. 809, 122 S 755]. 


Okl.—White Sewing Mach. Co. v. 
McCarty Furniture Co., 58 Okl. 545, 
160 P 495. 

Tex.—L. D. Powell Ges v. Sturgeon, 
(Cis. A.) 299 SW 274 
[a] Rule applied ta representa- 


tions of agent.—(1) In general. J. I. 
Case Threshing Mach. Co. v. Broach, 


Pierce, 210 


137 Ga. 602, 73 SE 1063; Bixler v. 
Henson, 197 Ill. A. 101; L. D. Powell 
Co. v. Sturgeon, (Tex. Civ. A.) 299 


SW 274. (2) The fact that the sell- 
er’s agent made oral promises con- 
cerning the delivery of the merchan- 
dise an'd the methods to be employed 
in its sale does not show fraud, 
where the sale contract expressly 
provides that no- representation, 
agreement, or covenant outside of 
those contained therein will be rec- 
ognized, and the first’ words of the 
instrument are “read before signing.” 
Pacific States Automotive Finance 
Corp. v. Addison, 45 Ida. 270, 261 P 
683. (3) Representations by a sew- 
ing machine agent to a buyer that 
an order contains certain agreements 
which are not included therein, al- 
though the cause moving the buyer 
to sign the contract, do not constitute 
fraud in its procurement. White 
Sewing Mach. Co. v. McCarty Furni- 
ture Co., 58 Okl. 545, 160 P 495. (4) 
Where a buyer purchased asphalt un- 
der a written contract with knowl- 
edge that an equally satisfactory as- 
phalt was available for less, he could 
not complain of oral representations 
by an agent. EH. J. Deas Co. v. Texas 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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representations or agreements made by his agent.** 
Fraud of the seller’s agent in failing to acquaint the 
seller with the terms of a parol agreement incon- 
sistent with the written contract, cannot be taken 
advantage of by the buyer where he facilitated such 


fraud.?§ 


[§ 95] bb. Signing Contract without Reading.*® 
As a general rule, it is the duty of a party to a con- 
tract of sale to read the contract, or have it read to 
him, before signing it,#° and unless he signs under 


some compelling emergency, which 


Co. Ga.) "129; "St 618) Cb), Where. a 
tractor is purchased under a written 
agreement making no representations 
as to fuel, and the buyer signs a re- 
ceipt reiterating the original contract 
terms after use of distillate as ftel 
had proved unsatisfactory, he can- 
not rescind because the seller’s agent, 
before the contract was signed, stat- 
ed the tractor could use such fuel. 
Emerson-Brantingham Impl. Co. v 
Wood, 63 Colo. 130, 165 P 263. 


[b] No defense.—(1) Under such 
a stipulation, it is no defense to an 
action for the price that the purchas- 
er entered into the agreement by rea- 
son of false representations by an 
agent of the seller, not contained in 
the contract, where he was not mis- 
led as to its contents. Equitable 
Mfg. Co. v. Biggers, 121 Ga. 381, 49 
SE 271. (2) Where a written ‘con- 
tract of sale of a mule relieves the 
seller of liability on implied warran- 
ties, ete., and it is not alleged that 
execution of notes for the price was 
induced by artifice, etc., a plea set- 
ting up false representations as to 


the mule is had. Outlaw v. W. T. 
Park Live Stock Co., 20 Ga. A. 776, 
93 SE 310. (8) Where a contract for 


the purchase of a set of books pro- 
vided that it was unconditional and 
contained no stipulation for a return 
of the books in case the buyer found 
them unsatisfactory on inspection, 
evidence that the agent induced the 
buyer to sign the order on the rep- 
resentation that he might return the 
books if unsatisfactory after exam- 
ination was insufficient to sustain a 
defense of fraud. Friedman v. 
Pierce, 210 Mass. 419, 97 NE 82. 


[c] As covering all agreements.— 


Where the buyer in a contract pro-| 


cured by the seller’s agent represents 
that the written contract covers all 
agreements, he cannot’ thereafter 
avoid the contract because of fraudu- 
lent representations of the agent. 


Stevens v. Stanley, 153 Miss. 801, 121 | 


S 814 [suggestion of error overr 153 
Miss. 809, 122 S 755]; J. B. Colt Co. 
v. Odom, 136 Miss. 651, 101 S 853. 


37. Edison ~ Fixture Co. se 
Copoulos; 3. N. J: Misc. 174, 127. A 
DS Lee de be. COLt Co. Vv. Conner, 194 IN. 


C. 344, 139 SE 694; J. B. Colt Co. v. 
Robinson, 137 S. C. 224, 135 SE 312; 
Ji et ColteCon v, Kinards- 126 S> C: 
205, 119 SE 581. 


{a] Tllustrations.—(1) 
tations by an agent selling electric 
fixtures that’ the cost of operation 
of such fixtures would be less than 
of those theretofore used by the pur- 
chaser, or that.the company would 
install a service’ office in the city 
and make repairs without cost to buy- 
ers, although false, are insufficient 
to preclude a recovery of the pur- 
chase price, where the written con- 
tract expressly declares the seller is 
not bound by such representations, 


if made. Edison Fixture ’ Co. v. 
Copoulos, 3 N. J. Misc. 174, 127 A 
‘551. (2) A’ provision that no agent 


or representative of the seller com- 
pany has’ made any statements, rep- 
resentations, or agreements precludes 
the buyer from claiming relief on 


[55 -C.:J.—9] 
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ure to read the contract,*! if his signature is not in- 
duced by fraud, that is, if in attaching his signature 
he does not rely upon the representations of the other 
party and is not thereby prevented from reading the 
contract,#* his negligence in failing to read the con- 


tract or to have it read to him, if he is unable to 


excuses his fail- 


the ground that he thought the con- 
tract contained provisions not in- 
cluded. J. B. Colt Co. y. Conner, 194 
N. C. 344, 1389 SE 694. 


38. Inner Shoe Tire Co. v. Tread- 
way, 286 Fed. 838. 


{a] MTllustration.—Buyers, who 
sign written orders for goods, know- 
ing that they are wholly inconsistent 
with an alleged parol contract, made 
with the seller’s salesman, which con- 
tains a different warranty, cannot as- 
sert fraud because the salesman fails 
to acquaint the seller with the parol 
contract; the fraud, if any, being 
perpetrated by the buyers and the 
salesman on the seller, which ships 
the goods on the written orders. In- 
ner Shoe Tire Co. v. Treadway, 286 
Fed. 838 


39. As to contracts in general see 
Contracts §§ 249-251. 


40. Consolidated Garage, ete.,, Co. 
Vv. Dilts, 79 Ind. A. 287, 137 NE 771; 
J... Bo Colt. Cory: Kimball, 190 N. C. 
169, 129 SE 406; Weil v. Quidnick 
MiSes@or So. Lake So; oO) Awa 27, eas 
i. Case “Threshing “Mach. Cog. v: 
Dyches, 108 S. C. 411, 94 SE 1051. 


[a] It is the duty of the buyer of 
a tractor to read the contract and 
receipt given for the tractor before 
signing either, where he is fully able 
to do so. J. I. Case Threshing Mach. 
Co. v. Dyches, 108 S.C. 411, 94 SE 
1051. 


41. Stoddard Mfg. Co. v. Adams, 
122 Ga. 802, 50 SE 915; Widincamp 
v. Patterson, 33 Ga. A. 483,;.127. SH 
158; Western Tractor Equipment Co. 
VineAwens, alls Kans 69m cep iol b's 
J. w sCasé Threshing’ Mach= Cos vy. 
Mattingly, 142 Ky. 581, 134 SW 1181. 

{a] Reading will not be excused 
by the fact that the one so signing 
relied on the statement of the oth- 
er party or his agent, in whose 
veracity and honesty he had _ con- 
fidence. Stoddard Mfg. Co. v. Adams, 
122 Ga. 802, 50 SH 915. 

[b] Busy.—The fact that the one 
so signing was busy at the time he 
signed is no excuse for his failure 
to read the contract before signing. 
Stoddard Mfg. Co. v. Adams, 122 Ga. 
802, 50 SE 915; Western Tractor 
Equipment Co. v. Ayers, 115 Kan. 
769, 225 P 115. , 

{c] Hurry.—Where a written con- 
tract for the sale of a threshing ma- 
chine containing a warranty is en- 
tered into and signed by the buyer 
without reading or having read to 
him the entire contract because he 
was in a hurry, and a duplicate is 
left with a third person for the buy- 
er, as agreed, but is never called for, 
and the buyer in his testimony as to 
the contract does not allege that he 
was misled, there is no fraud in the 
obtaining of the contract, and it is 
binding on the buyer. J. LL. tase 
Threshing Mach. Co. v. Mattingly, 142 
Ky. 581, 134°SW 1181. 

‘[d] Failure to have glasses.— 
Fraud is not shown, where, in the 
absence of a compelling emergency, 
one neglects to read the contents of 
instrument signed merely because he 
had not his glasses with him and 


“14. 


read, precludes him from asserting fraud in avoid- 
ance of the contract on the ground of false state- 
ments as to the nature or contents of the instru- 
ment,** particularly where he reads a receipt which 
acknowledges receipt of a correct copy of the con- 


was not able to read without them, 
and payee did not undertake to read 
the paper or state its contents with 
regard to its exclusion of all war- 
ranties, but merely told defendant 
‘that it was a retained title to mules. 
Widincamp v. vii ee BO" haat AS 
483, 127 SE 158 


42. United Palin Mach. ‘Co: “Vv: 
Metcalf, 164 Ky. 258, 175 SW 357. 
And see cases infra note 43. 

Reliance on representation general- 
ly see supra § 91 

Signature induced by fraud see in- 
fra text and notes 47-57. 


43. Ga.—Stoddard Mfg. Co. v. 
Adams, 122 Ga. 802, 50 SE 915; Rush- 
ton v. Hall, etc., Wooa Working Mach. 
Col,. 26) Gar vA. 370, 106 SE 196. 

Ky.—Loveland v. Hays, 208 Ky. 155, 
270 Sw 722; United Talking Mach. 
seh v. Metcalf, 164 Ky. 258, “175 SWw 


Md.—Standard 


Motor SO3 v. 
Peltzer, 147 Md. 509, 128 A 451. 
Mich.—Ashalter v. Peterson, 240 


Mich. 64, 214 NW 964. 


Mo.—United Breeders Co 
Wright, 134 Mo. A. 717, 115 Sw ant. 


N. J.—Steiner Mfg Co 
Kochaniewicz, 102 epee 468, 133 
ATS is Williams v. Leisen, 72 N. J. 


io. 410, 60 A 1096; Steiner Mfg. Co. 
Vv. Kochaniewicz, (Sup.) 128 A 608. 


N, C.—J..'B.. Colt. Co. v. Conner, 
194°N. C.. 344, 139 SH 694; ai Be 
Colt. Co. v. Kimball, 190 N. C. 169, 
129 SE 406. 

Okl.—White Sewing Mach. Co. v. 
McCarty Furniture Co., 58 Okl. 545, 
160 -P 495; Colonial Jewelry Co. v. 
Bridges, 43 Okl. 813, 144 P 577. 

R. IL—Weil v. Quidnick Mfg. Co., 
33 R. I. 58, 80 A 447. 


Ss. C—J. B. Colt Co. v. Britt, 129 
SicCy 226; 9123 “SH '845; Case 
Threshing Mach. Co. v. Dyches, 108 


-*S. C. 411,°94 SH 1051. 


Wis.—Dowagiac Mfg Co 
Schroeder, 108 Wis. 109, "4 Nw 14. 


[a] TIllustrations.—(1) Where a 
German of considerable experience in 
the business of selling farm machin- 
ery, and who could read business pa- 
pers in English, signed a written con- 
tract to purchase two grain drills, 
in the presence of his adult son, who 
had a good education and acted as 
his secretary, without either of them 
reading or trying to read the con- 
tract, although there was nothing to 
prevent it, he was guilty of negli- 
gence which prevents his defending 
an action on the contract on the 
ground that he was induced to sign 
it by fraudulent representations as 
to its contents. Dowagiac Mfg. Co. 
v. Schroeder, 108 Wis. 109, 84 NW 
(2) Where a buyer signs a con- 
tract for a phonograph agency, an 
order for phonographs and _ records, 
and notes for the price, and retains 
duplicate copies of the contract and 
notes without protest, cancellation of 
the notes as being procured by fraud 
in that he was led.to believe that 
he was given an agency to sell on 
commission is erroneous. Loveland 


Vv. 
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tract and that it was examined and read before ex- 
ecuted,** or where the contract expressly provides 
that it covers all agreements of the parties and 
cannot be modified by other agreements of an 
If no advantage is taken of such signer, 
the fact that he is unable to read does not affect the 


agent.*® 


validity of the contract.*® 


Fraud. Where, however, the failure to read the 
contract is brought about by some fraud or artifice 
of the other party, who induces the signer to rely on 
his representations as to the character or terms of 
the contract, the fact that the signer executes the 
contract without reading it, although he has an op- 
portunity to do so, does not preclude him from as- 
serting such fraud or deceit in avoidance of the con- 
tract,*’ and this rule is particularly applicable where, 


v. Hays, 208 Ky. 155, 270 SW 722. 


{b] Failure to include a provision 
as represented cannot be urged by 
the buyer where he fails to read the 
contract before signing it. J. B. Colt 
ae v. Kimball, 190 N. C. 169, 129 SH 


[c] -Where the parties have 
reached a complete contract of sale 
by correspondence, a statement by 
the seller to the buyer that he de- 
sires a formal contract for conveni- 
ence in keeping a record of the trans- 
action, whereby the buyer is induced 
to execute a formal contract contain- 
ing stipulations against his interest 
not contained in the correspondence, 
is not a fraud on the buyer. Rush- 


ton v. Hall, ete. Wood Working 
ee Co., 26 Ga. A. .370, 106° SE 
[d] Rule applied.—Testimony 


that a salesman fraudulently repre- 
sented to a buyer that the written 
contract for a meat-chopping ma- 
chine provided for delivery on a cer- 
tain date is inadmissible, where the 
contract specifies shipment ‘‘as soon 
as convenient.” Steiner Mfg. Co. v. 


Kochaniewicz, 102 N. J. L. 468, 133 
A 391. 
44. J. I. Case Threshing Mach. Co. 


v. Dyches, 108 S. C. 411, 94 SE 1051. 


{a] hus, where a buyer reads a 
receipt for a tractor before signing 
it, he cannot contend that he did not 
read the contract, that statements 
therein were not ‘true, or that any 
representations were made by. the 
seller’s agent, where the receipt ac- 
knowledges receipt of a correct copy 
of the contract, and that it was ex- 
amined and read before executed. J. 
I. Case Threshing Mach. Co. v. 
Dyches, 108 S. C. 411, 94 SE 1051. 


45. J. B. Colt Co. v. Kimball, 190 
N. C. 169, 129 SE 406. 


46. Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451. 


47. U. S.—American Fine Art Co. 
v. Reeves auiley, Co., 127 Fed. 808, 
62 CCA 488. 


Ala.—J. B. Colt Co: .v. Price! "210 
Ala. 189, 97 S 696; Donald-Richard 
Co. v. Keel, 18 Ala. A. 150, 89 S 102. 


Cal.—Pacific Finance Corp. v. Mc- 
Gowan, 105 Cal. A. 216, 287 P 139. 


Ga.—Stoddard Mfg. Co. v. Adams, 
122 Ga. 802, 50 SE 915; McBride v. 
Macon Tel. Pub. Co., 102 Ga. 422, 30 
SE 999; Wood v. Cincinnati Safe, 


ete., Co., 96 Ga. 120, 22 SE 909; Chap-. 


man v. Atlanta Guano Co}, 91 Ga. 821, 
18 SE 41. 


Tll.— Goetz v. Sona, 65 Ill. A. 78. 


La.—Moline Jewelry Co. v. Millet, 
4 La. A, (Orleans) 338. 
Minn.—Shrimpton vy. 
Minn. 366, 55 NW 551. 
Mo.—United Breeders 


Philbrick, 53 
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under the circumstances, the party defrauded was 
not guilty of negligence in not reading the con- 
tract,*8 as where he was unable to read the English 
language,*® or was unable to read because of failing 
Thus, a contract of sale is voidable 
where, through fraudulent misrepresentation or trick 


or artifice of the seller or his agent, the buyer is in- 


Wright, 134 Mo. A. 717, 115 SW 470. 

Nebr.—Woodbridge v. Dewitt, 51 
Nebr. 98, 70 NW 506; Ward v. Spelts, 
39 Nebr. 809, 58 NW 426; Aultman 
v. Finck, 36 Nebr. 680, 54 NW 989; 
Cole v. Williams, 12 Nebr. 440, ii 
ay 875. 

J.—Alexander v. Brogley, 63 N. 

Ala 807, 43 A 888. 

Pa.—American Harrow Co. Vv. 
Swoope, 16 Pa. Super. 451. 

R. I.—wWeil v. Py bares Mfg. Co., 
33 R. I. 58, 80 A 4 

Tenn.—Fine v. Stn (Ch. A.) 48 
SW 371. 


Tex.—J. B. Colt Co. v. Head, 
(Commn, A.) 292 SW 198. 
Wash.—Lilienthal v. Herren, 42 


Wash. 209, 84 P 829. 

Wis.—Warden, ete., Co. v. Whitish, 
77 Wis. 430, 46 NW 540. 

Man.—Jones Stacker Co. v. Green, 
14 Man. 


N. S.—Stimpson a a a Scales 
Co. v. Allen, 47 N. S. 90. 


Sask.—Sager v. rales Wind- 
mill, ete., Co., 7 Sask. L. 51 [dism 
app 6 Sask. L. 102]; Nichols v. Ross, 
4 Sask. L. 194. 

Effect of signing as to mistake sce 
supra § 84. 

48. Security Trust, ete., Bank v. 
Telford, 211 Ill, A. 149; Sawin v. 
Union Bldg., etc., Assoc., 95 Iowa 477, 
64 NW 401; Aposteles Vv. Vasil, (Mo. 
A.) 269 sw 951; Commercial Jewelry 
Coty. Braczyk,. (Lex. «Civ AL) ead 
SW 754. 

[a] Illustration.—Where a buyer 
was unable to read without spectacles 
but had the contract.read over to him 
by the seller’s agent, who deceived 
him as to the terms of the contract, 
he was not guilty of negligence. 
Sawin v. Union Bldg., ete., Assoc., 95 
Iowa 477, 64 NW 401. 


49. Iowa.—Esterly v. 
sheimer, 73 Iowa 260, 34 NW tt 


La.—Moline Jewelry Co. v. Millet, 
4 La. A, (Orleans) 338. 


Mich.—Night Commander Lighting 
Co. v. Michelsen, 226 Mich. 668, 198 
NW 188. 


Mere ep eRtelee v. Vasil, 
SW 951. 


S. C.—Continental Jewelry Co. v. 
Kerhulas, 136 S. C. 496, 184 SE 505. 


Wis.—Gross v. Drager, 66 Wis. 150, 
28 NW 141. 

[a] Illustration.—Where a _ con- 
tract to install a gas lighting plant 
did not contain a provision that the 
plant was to remain the property of 
the seller until six months after its 
installation, and that the seller would 
remove it without expense to the buy- 
er if the plant did not prove satis- 
factory, representation by the seller’s 


pel- 
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duced to sign without reading a contract which he 
had not agreed to sign and which he did not know 
he was signing;®1 as where the seller or his agent 
ostensibly reads the contract over to the buyer but 
fraudulently omits or misreads a part of the con- 
tract,°? unless the buyer has been furnished a copy 
of the contract and has had full opportunity to ex- 
amine it before delivery of the property ;°? or where 
after the terms of the sale are verbally agreed upon, 


salesman to the buyer, who could not 
read, that the.contract contained such 
a provision, was a material represen- 
tation. as to a fact which did not 
exist, and constituted fraud, if re- 
lied upon by the buyer, who could 
not read, and his wife, who signed 
the contract without reading it. 
Night Commander Lighting Co. v. 
Michelsen, 226 Mich. 668, 198 NW 188. 

50. Security Trust, ete, Bank v. 
Telford,«.21t tlh A 49; Sawin v. 
Union Bldg., etc., Assoc., 95 Iowa 477, 
64 NW 401. 


51. Ala.—Stevens v. Taylor, 130 S 
386; Brenard Mfg. Co. v. Cannon, 209 
Ala. 626, 96 S 760; Adams Hardware 
Co. v. Wimbish, 201 Ala. 548, 78 S 
902; National Literature oe We 
Griffin, 19 Ala. A. 657, 100 S 77. 


Ga.—Patapasco Shoe Co. 
Bankston, 10 Ga. A. 675, 74 SE 60. 


lowa.—Pictorial Review Co. v. 
Le arene 163 Iowa 644, 145 NW 


Me.—Bixler v. Wright, 116 Me. 133, 
100 A 467, LRA1917F 633. 


Minn.—Providence Jewelry Co. v. 
Crowe, 113 Minn. 209, 129 NW 224. 


c J.—Steiner Mfg Co. v. 
Kochaniewicz, (Sup.) 128 "A 608. 


S. C.—Continental Jewelry Co. v. 
Kerhulas, 136 S. C. 496, 134 SE 505; 
J. B. Colt Co. v. Brown, 1183S. c 
368, 110 SE 402. 


Tex.—Commercial Jewelry Co. v. 
Braczyk, (Civ. A.) 277 SW 754. 


[a] Thus, where a seller’s agent 
obtains a contract or order by false- 
ly representing that it contains a 
price decline protection provision so 
that the buyer signs without reading, 
the buyer will not be bound if he re- 
scinds upon discovery of the falsity 
of the representation. Roth Shoe 
Mfg. Co. v. Kartus, 19 Ala. A, 612, 
99 S 772. 


[b] As between the original par- 
ties to a written contract of sale, a 
buyer whose signature thereto is ob- 
tained by fraud may avoid it, al- 
though he was: lacking in ordinary 
business prudence in failing to read 
the same. Providence Jewelry Co. v. 
Crowe, 118 Minn. 209, 129 NW 224. 


52. Jewell vy. Massillon Engine, 
etc,, Co., 198 Ky. 22, 247 SW 2117; 
Western Mfg. Co. v. ‘Cotton, 126 Ky. 
749, 104 SW 758, 31 KyL 1130, 15 


LRANS 427. 
53. Jewell _v. Massillon Engine, 
6te., Co.,’/ 198 Ky. 22, 247 Sw Drr7 


[a] Thus, if, as claimed, an agent 
of the seller of a tractor, when re- 
quested by the buyer to read the con- 
tract to him because he did not have 
his glasses with him, fraudulently 
omitted a part of the contract requir- 
ing notice of any breach of warranty 
to be given within six days after de- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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advantage is taken of the buyer’s ignorance or in- 
capacity to procure his signature to a different con- 
tract of sale;°* or where the contract agreed upon 
is altered in preparation and presented without call- 
ing attention to the change,®® and this fraud also 
affects another contract of the same kind signed a 
few days later, as a part of a continuous transac- 
tion, although no contemporaneous oral misrepresen- 
tations are made.®® Mere explanations or assurances 
as to the terms of the contract, made in good faith, 


do not constitute fraud.®* 


[§ 96] b. Applications of General Rules to Fraud 
In accordance with the 


of Seller—(1) In General. 


livery, he was guilty of such wrong 
as, on seasonable application, would 


have warranted a court of equity in. 


setting the contract aside, but where 
the buyer was furnished a copy of 
the contract and had full opportunity 
to examine it in his own home be- 
fore delivery of the tractor, he had 
no right to rely upon the reading 
of the contract by the agent, and 
was bound by such provision. Jewell 
v. Massillon Engine, etc., Co., 198 Ky. 
22, 247 SW 1117. 


54 Merchants’ Nat. Bank NG 
Brisch, 154 Mo. A. 631, 136 SW 28. 


[a] Thus, where a buyer is an 
ignorant foreigner, unable to read or 
understand but little of the English 
language, and an agent of the Sell- 
er by means of intoxicating liquor 
further impairs the buyer’s ability 
to take care of himself, and while he 
is in such condition procures his 
signature to a contract of sale which 
he does not understand, and which 
on account of the condition of his 
mind brought about by such acts, he 
cannot understand and which does 
not contain the terms of the agree- 
ment as actually made between the 
parties, the buyer is not liable on 
such contract. Merchants’ Nat. Bank 
v. Brisch, 154 Mo. A. 631, 136 SW 
28. : 


55. Fiorito v. Clyde Equipment 
Co., 2 F. (2d) 807; Pictorial Review 
Co. v. Rosen, 171 Ark. 719, 285 SW 
385; Commercial Jewelry Co. v. 
Braczyk, (Tex. Civ. A.) 277 SW 754. 


[a] Other statement of rule.— 
“Where the terms of a contract of 
purchase and sale have been agreed 
upon orally and the salesman pre- 
pares a written contract and presents 
it for signature and represents that 
it embraces the terms agreed upon, 
and the purchaser signs the same 
without reading it or having it read 
to him, relying on such representa- 
tion, and it appears that such writ- 
ten contract differs materially from 
the contract actually agreed upon, 
such written contract may as_ be- 
tween the parties thereto be avoided 
on the ground that the purchaser’s 
signature thereto was obtained by 
fraud.” Commercial Jewelry Co. v. 
Braczyk, (Tex. Civ. A.) 277 SW 754, 
755. 


[b] Presentation as representa- 
tion.—‘‘Where an oral contract of sale 
has been agreed upon and the sales- 
man in that connection presents a 
writing to be signed without assert- 
ing in specific terms that such writ- 
ing correctly sets forth such agree- 
ment, but without disclosing that 
such writing is materially different 
from the actual agreement, if upon 
a consideration of all the circum- 
stances it reasonably appears that 
the complaining party was justified 
in believing that such writing was 
presented as a correct embodiment 
of the actual agreement, and that it 
was intended that he should so _ be- 
lieve,’ the presentation is in effect 
a representation that its stipulations 
are the same as those agreed upon 
in the oral negotiations. Commercial 
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general rules,®°® it constitutes fraud, for which the 
buyer may rescind the contract,°® and recover the 
purchase money which he has paid,®°® or of which 
he may avail himself as a defense to an action for 
the purchase price,*? or as a ground for the recovery 
of damages,°* where the seller or his agent is guilty 
of any fraudulent act or conduct by which the buyer 
is deceived to his injury;*%* 
false and fraudulent representation’ whereby the 
buyer, in ignorance of its falsity, and in reliance’ 


or where he makes a 


thereon, is induced to enter into the contract to his 


injury.°* Every false statement made by a seller, 


Jewelry Co. v. Braczyk, (Tex. Civ. | Fed. 281, 182 CCA 425. 


A.) 277 SW 754, 755. 


56. Fiorito v. Clyde 
Co., 2 F. (2d) 807. 

[a] Illustration.—Where a _ buy- 
er’s signature to a written contract 
for machinery is procured by mis- 
representation as to contents, a sec- 
ond contract for additional machin- 
ery, executed a few days later, is 
affected by the same fraud, although 
no further misrepresentations are 
made, since the buyer may presume 
the second contract conforms to what 
he believed was in the first, save as 
to changes agreed on. Fiorito v. 
Clyde Equipment Co., 2 F. (2d) 807. 


Equipment 


57. Jakovich v. Romer, 74 Cal. A. 
333, 240 P 39. \ 
[a] Illustration.—Where the con- 


tract provides that the buyer shall 
furnish a bank letter of credit, but 
before signing the contract the buy- 
er informs the seller that he is un- 
familiar with the HEnglish language 
in general, and with letters of credit 
in particular and expresses doubt as 
to his ability to provide the same, 
and the seller assures him that the 
letter of credit can be easily arranged 
thereafter as it is merely a collateral 
protection to the seller and that the 
provision therefor is not vital to the 
contract, and relying upon such as- 
surances the buyer signs the con- 
tract, such acts do not constitute 
fraud.  Jakovich v. Romer, 74 Cal. 
A. 333, 240 P 39. 

58 See supra §§ 86-92. 

59. Fraud as ground for rescission 
see infra § 233. 

60. Recovery of payments see in- 
fra § 1063. 

61. Defenses to action for price 
see infra § 962. 

62. Damages for fraud see infra 
§ 1099. Generally see Fraud 26 C. J. 
p 1050. 

63. U. S.—American Ship Bldg. 
Co. v. Commonwealth S. S. Co., 215 
ror 296, 131 CCA 596 [mod 197 Fed. 

Ark.—Hunt v. Davis, 
135 SW 458. 


* TPL agra v. Seidel, 208 Ill. A. 
79. 


98 Ark. 44, 


N. Y.—Aron v. De Castro, 13 NYS 
372 [aff 131 N. Y. 648, 30 NE 491]. 


Wash.—Sevier v. Hopkins, 
Wash. 404, 172 P 550. 


{a] Fraud vitiating contract.—(1) 
Secret commission to stockholder for 
securing contract to build ship for 
corporation, included in purchase 
price. American Ship Bldg. Co. v. 
Commonwealth S. S. Co., 215 Fed. 296, 
[3 CCA 596" [mod 197) Heds Vto'ty. 
(2) Secret removal of part of stock 
of goods sold. Whitney v. Seidel, 
208 Ill. A. 579. (3) Mixing wet hay 
and snow with hay warranted to be 
in a first-class condition. Sevier v. 
Hopkins, 101 Wash. 404, 172 P 550. 


Necessity of injury generally see 
supra § 92. 


64. U. S.—Hickman vy. Sawyer, 216 


101 


Ala.—Hafer v. Cole, 
57 S 757; Hockensmith v. Winton, 16 
Ala. As, 324, 77.8 9483): MeCoyiaye 
Prince, 11 Ala. A. 388, 66 S 950. 

Ark.—Bankers’ Utilities Co. v. Cot- 
ton Belt Sav., etc., Co., 152 Ark. 135, 
237 SW 707. 

Cal.—Thomas v. Hacker, 
T3l, T78 Pr ssbe 


Colo.—International Harvester Co. 
v. Edwards, 76 Colo. 531, 233 P 164. 

Conn.—Fox v. Tabel, 66 Conn. 397, 
34 A 101. 

Ga.—Washington Post Co. v. Sor- 
rells, 7 Ga. A. 774, 68 SE 337. 

Ill.— Nestler vy. Pure Silk Hosiery 
Mills, 242 Ill. A. 151; Eldorado. Jewel- 
ry Co, v. Werner, 156 Ill, A. 315. 

La.—Cockrell v. Capital City Auto 
Co., 3, aay An 385. 

Mich.—Baughman \e 
Mich. 481, 8 NW 73. 

Nebr.—Bride v. Riffe, 93 Nebr. 355, 
140 NW 639. 


eee Y.—Vaiden y. Rudolph, 145 NYS 


176 Ala. 242, 


179 Cal. 


Gould, 45 


N. C.—White Sewing Mach. Co. v. 
Bullock, 161 N. C. 1, 76 SE 634. 


N. D.—Elliott Supply Co. v. Lish, 
36 N. D. 640, 163 NW 271; Elliott 
Supply Co. v. Green, 35 N. D. 641, 160 
NW 1002. 


Pa.—Work v. Grier, Add. 372. 


Tex.—Wintz v. Morrison, 17 Tex. 
372, 67 AmD 658; Fuller v. Cameron, 
(Civ. A.) 209 SW 711. 

Wis.—Pratt v. Darling, 125 Wis. 938, 
103 NW 229. 


{a] MIllustration.—Where a buyer 
contracts to buy certain portraits, 
under statements by the agent of the 
Seller that he had shown the work to 
his wife and daughters and they had 
authorized the agent to tell the buy- 
er to purchase them, and after sign- 
ing the contract he discovers that the 
agent had had no conversation with 
any member of his family, and de- 
mands the surrender of the contract, 
which the agent refuses to surren- 
der, and he writes the seller demand- 
ing a rescission which the seller re- 
fuses, the buyer is entitled to a re- 
scission of the contract for fraud al- 
though the contract provides that it 
is not subject to cancellation. Wash- 
ington Post Co. v. Sorrells, 7 Ga. A. 
774, 68 SH 387. 


[b] Misrepresentations held fraud- 
ulent.—(1) As to gentle character of 
mare. Dean v. Brown, 201 Ala. 465, 
78 S 966. (2) As to price offered be- 
ing regular wholesale price. Elliott 
Supply Co. v. Green, 35 N. D. 641, 160 
NW 1002. (38) As to property causing, 
buyer to purchase things different 
than he intended. Cockrell v. Capital 
City Auto Co., 3 La. A, 385. (4) As 
to. unpaid balance due on furniture. 
Sanford v. Lee, 248 Mich. 496, 227 NW 
695. (5) That the buyer was to have 
the exclusive sale of the merchan- 
dise in the city. Bride v. Riffe, 93 
Nebr. 355, 140 NW 639. (6) That no 
similar goods had been sold to other 
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however, is not necessarily fraudulent in law,°° but 
there must be an active attempt to deceive by mis- 
representations which relate to a material past or 
present existing fact in connection with the article 
or goods sold,°® and on which the buyer has a right 
to rely,®7 as distinguished from the mere statement 
of an opinion, belief, or expectation, 


dealers in the same town. Bankers’ 
Utilities Co.-v. Cotton Belt Sav., etc., 
Co., 152, Ark. 135, 2837 SW 707; French, 


ete., Importing Co. v. Belleville Drug 
Col, 75 Ark. 95, 86-SW 836;., Pratt  v. 
Darling, 125 Wis. 93, 103 NW 229, 
(7) That. a competitor had but three 
machines on hand, and that no other 
machines would be .sold to him. 
White Sewing Mach. Co. v. Bullock, 
161 N. C. 1, 76 SE 634. 


[ec] Actual damage not essential. 
—(1) The fact that a buyer was in- 
duced to enter into a contract of 
purchase by. the seller’s fraudulent 
misrepresentation that he was acting 
as agent of a certain manufacturer 
or merchant is a good defense to an 
action for breach of such contract, 
' although the buyer can show no dam- 
age from the fraud as the reputation 
of a manufacturer or merchant may 
give a value to his goods which is 


quite independent of their actual 
quality. Fox v. Tabel, 66 Conn! 397, 
34 A 101. (2) Where a person is in- 


duced to buy furniture by false rep- 
resentations that the seller is not a 
secondhand dealer but is disposing 
of her own personal furniture which 
has never been used by any one else, 
he may rescind, even though such 
representations do not affect the ac- 
tual value of the furniture. Vaiden 
v. Rudolph, 145 NYS 55. 

Necessity of injury generally see 
supra § 92 

65. Hunt v. Davis, 98 Ark. 44, 135 
SW 458; O’Neil v. Washelli Cemetery 
Assoc., 138 Wash. 566, 244 P 990. 


[a] Representations that the buy- 
er’s contract is not binding and need 
not be performed are not fraudutent 
misrepresentations entitling them to 
rescind contracts for fraud. O’Neil 
v. Washelli Cemetery Assoc., 138 
Wash. 566, 244 P:990. 


66. Ala.—Coleman v. Night Com- 
mander Lighting Co., 218 Ala. 196, 118 
S 377; Rice v. Gilbreath, 119 Ala. 424, 
24 S$ 421. 

Ark.—Bankers’ Utilities Co. v. Cot- 
ton Belt Sav., etc., Co., 152 Ark. 135, 
237 SW 707; Parker v. Boyd, 108 Ark. 
32, 156 SW 440; Hunt v. Davis, 98 
Ark. 44, 1385 SW 458. 


Conn.—Hinkel v. Price, 11 A 722. 


’ Tll.—-Hicks v. Stevens, 121 Ill. 186, 
11 NE 241 [rev in part 15 Ill. A. 480]. 


Iowa.—Security Sav. Bank v. Capp, 
193 Iowa 278, 186 NW 927. 


Ky.—Ades v. Wash, 199 Ky. 
251 SW 970. 

Mo.—Geo. O. Richardson Mach. Co. 
v. Nelson, 191 Mo. A. 230, 177 SW 
1082: Phelps v. Jones, 141 Mo. A, 223, 
124 SW 1067. 


Mont.—F. B. Connelly Co. v. Schleu- 
ter, 69 Mont. 65, 220 P 103. 


Nebr.—National Novelty 
Co. v. Reed, 105 Nebr. 697, 181 
654. 

N.. Y.—Bridger v. Goldsmith; 3 
Wisco ooze UNL 10 Lath, Laan Ne Ye 
424, 38 NE 458]. 

Tex.—American Law Book Co. v. 
Fulwiler, (Civ. A.) 219 SW 881. 

Vt.—Stone v. Robie, 66 Vt. 245, 29 
A257} 

Va.—Campbell v. PBastern Bldg., 
etc., Assoc., 98 Va. 729, 37 SE 350. 

Wash..-Hatin v. Brickell, 131 Wash. 
Vi we2 29 30.9, doo awash 189) 2377 


687, 


Import 
NW 
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S or promissory 


P 305. 


Wis.—Page v. Dickerson, 
694, 9 AmR 5382. 


Eng.—Geddes v. Pennington, 5 Dow 
159, 3 Reprint 1287. 


And see supra § 86. 


[a] Representations held Bey ben 
al.— (1) That the buyer’s brother had 
said it would be advisable to buy the 
goods.. Higbee v. Trumbauer, 112 
Iowa 74, 83 NW 812. (2) That a gas 
machine would produce refuse to be 
removed in some way. Phelps v. 
Jones, 141 Mo. A. 2238, 124 SW 1067. 
(3) That a piano had a mandolin at- 
tachment. Ross-Armstrong Co.  v. 
Shaw, (Tex. Civ. A.) 113 SW _ 558. 
(4) That a threshing machine would 
thresh wheat in any kind of straw 
and had threshed a. certain number 
of bushels a day. Geo. O. Richard- 
son Mach. Co. v. Nelson, 191 Mo. A. 
230, 177 SW 1082. (5) That a condi- 
tional sales contract was properly 
registered under a statute of a for- 
eign state. Baker v. Bockelman, 208 
Iowa 254, 225 NW 411. (6) That in- 
come of hotel was four hundred dol- 
lars a month, whén in fact it was 
only two hundred dollars, and that 
it would net its owner two hundred 
dollars a month, when in fact there 
was no net income. Hahn v. Brick- 


28 Wis. 


ell, 181 Wash. 212, 229 P 739, 1385 
Wash. 189, 237 P 305. 
[b] That legal work ready for 


press.—The value of a legal work 
being largely dependent on its early 
completion and delivery, an oral rep- 
resentation by an agent of the sell- 
er that the work was already in plate 
and ready for the press is a repre- 
sentation of an existing material fact. 
American Law Book Co. v. Fulwiler, 
(Tex. Civ. A.) 219 SW 881. 


[ce] The sale of a business is vi- 
tiated by suppression of the books 
of account, and denial of their exist- 
ence. Bridger v. Goldsmith, 3 Misc. 
535, 283 NYS 9 [aff 143 N. Y. 424, 38 
NE 458]. 

{[d] Purchase by others.—False 
statement as to purchases made by 
others of the same class of goods are 


statements of a material fact. Hen- 
kel v. Trubee, (Conn.) 11 A 722; Na- 
tional Novelty Import Co. v. Reed, 


105 Nebr. 697, 181 NW 654. 


[e] On a sale of patents, the fol- 
lowing representations have been held 
representations of fact on which the 
buyer could rely: (1) A representa- 
tion by the owner of a patent right 
on a churn to a purchaser of a right 
to vend the churn that the strainer 
of the churn would separate the but- 
ter from the milk without handling, 
and that it would allow the milk to 
flow out of the churn, and would re- 
tain the butter in the churn. Rice v. 
Gilbreath, 119 Ala. 424, 24 S 421. (2) 
Misrepresentations as to the value 
of an invention, made by the inven- 
tor to a party intending to purchase 
the state right thereof. Hicks v. 
Stevens, 121 Ill. 186, 11 NE 241 [rev 
in part 15 Ill. A. 480]. (3) Repre- 
sentations by the seller of a patent 
of the novelty and value of his proc- 
ess, he being an expert, when the 
buyer was entirely ignorant of: the 
matter. Page v. Dickerson, 28 Wis. 
694, 9 AmR 582. 


[f] Representations held imma- 
terial.—(1) As to the place where a 
horse was purchased. Geddes _ vy. 


representation.®® 
false statement of fact is retracted by the seller be- 
fore the contract is entered into,’° even though the 
buyer does not learn of the retraction, if it was given 
under such circumstances as justified the seller in 
supposing that he will learn of it.71 
the buyer misunderstands a representation made by 


[§ 96 


So, also, there is no fraud where a 


The fact that 


Pennington, 5 Dow 159, 38 Reprint 
1287. (2) Representations by an 
agent for the sale of nursery stock 


to a purchaser that the goods of an- 
other firm were culls bought from his 
firm; that another agent, whom the 
purchaser knew, and from whom he 
contemplated purchasing, would not 
be around that summer, and that he 
expected to get a large order from 
an acquaintance of the purchaser. 
Stone v. Robie, 66 Vt. 245, 29 A 257. 


[g] Both realty and. personalty 
included in sale.—The right to dam- 
ages for a fraud inducing a sale of 
both real and personal property iy not 
affected by the fact that the misrep- 
resentation referred to only one class 
of: property, if the transaction was 
ep entirety, and the consideration was 

ot apportioned. Baughman Vv. 
Gould: 45 Mich. 481, 8 NW 73. 


Active concealment or nondisclo- 
sure see infra §§ 97-99. 


67. Fay v. Mathewson, 179 Cal. 
318, 180 P 939; Whittemore. v. Wil- 
kins, 77 Colo. 533, 238 P 69; Miller v. 
Du Val, 191 Mich. 386, 158 NW 140; 
Providence Jewelry Co. v. Bailey, 159 
Mich. 285, 123 NW 1117. 


[a] MTlustrations.—(1) A buyer of 
a lease, good will, and furniture, etc., 
of a fashionable hotel, furnished from 
various quarters and all sorts of deal- 
ers with rare articles is entitled to 
rely on the seller’s representations as 
to the identity and value of the prop- 
erty, and is not bound to inform her- 
self, on consummation of sale, that 
articles she had bargained for were 
intact on premises. Fay v. Mathew- 
son, 179. Cal. 313, 180° P- 939.5 (2) 7A: 
buyer of hotel fixtures has a right 
to rely on the seller’s representations 
as to number of rooms in hotel, their 
condition, true income from proper- 
ty, and defendants’ interest therein, 
where plaintiffs were without experi-~ 
ence in the hotel business, and a 
studied effort was made by defend- 
ants to prevent plaintiffs from ascer- 
taining the- true facts. Whittemore 
v. Wilkins, 77% Colo. 533,-238 P 69. 


[b] Interpretation of instrument. 
—Fraudulent representations as- to 
the meaning of certain terms in the 
printed contract of sale are not rep- 
resentations of existing material facts 
which may constitute an inducement 
on which the buyer has a right to 
rely. Providence Jewelry Co. v, 
Bailey, 159 Mich. 285, 123. NW 1117; 
Tradesman Co. v. Superior Mfg Co., 
ae Mich. 702, 111 NW 343, 119 NW 


As affected by means of knowledge 
see infra § 108. 

Reliance on representations gener- 
ally see supra § 91. 


68. See infra § 100. 
69. See infra § 102. 
70. Vulcan Metals Co. v. Simmons 


Mfg. Co., 248 Fed. 853, 161 CCA 7 [cer- 
tiorari den 247 U. S. 507 mem, 32 SCt 
427 mem, 60 L. ed. 1341 mem]. 


71. Vulean Metals Co. v. Simmons 
Mfg. Co., supra. 
[a] “For example, a letter actual- 


ly delivered into his hands containing 
nothing but a retraction would be a 
defense, though it abundantly appear- 
ed that he had never read it. His loss 
might still be the consequence, but 
for the letter of the original fraud; 
jbut’ the writer would have gone as 


aly 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 96-97]. 


the seller does not constitute a misrepresentation 
which authorizes a rescission.*? 


[§ 97] (2) Failure To Disclose Facts’*—(a) In 
General. Under the rule of caveat emptor,’* and in 
accordance with the rules relating to nondisclosure 
of facts as fraud in general,*® the seller in a contract 
of sale ordinarily is under no duty to make a full dis- 
closure of the facts,*® or to disclose all that he knows, 
which lessens the value of the property he would 
sell;** but he may remain silent, leaving the pur- 
chaser to inquire and examine for himself,’*~ or to 
require a warranty of any matter the risk of which 
he is unwilling to assume;7° and the mere fact that 
the seller fails to disclose material facts, known to 
him and unknown to the buyer, concerning the sale 
or its subject matter, does not constitute fraud 
against the buyer;*° and if the seller acts in good 
faith, and the failure to disclose is due merely to 
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carelessness or inadvertence, it does not constitute 
fraud even though he knows or has reason to know 
that such facts are unknown to the buyer.*! For 
example, it is not frauduluent for the seller merely 
to keep silent as to a patent defect or unsoundness 
in the article or goods sold, which may be discovered 
by the buyer by the exercise of ordinarily careful 
and prudent examination.*” 

Active concealment or nondisclosure. Where, 
however, the seller actively conceals or suppresses 
material facts,®? such as defects in the article or 
goods sold,** so that they cannot be readily discovered 
by the buyer, he‘is guilty of fraud as against the 
buyer, as where the seller conceals the true facts, 
either by a statement which is false, or by a repre- 
sentation which, although true as far as it goes, is 
accompanied by such a suppression of the facts as 


far as necessary to correct that fraud, 
and we should not be disposed to hold 
it as an insurer, that its correction 
would be effective.’ Vulcan Metals 
Co. v. Simmons Mfg. Co., 248 Fed. 853, 
858, 161 CCA 7 [certiorari den 247 U. 
S. 507 mem, 88 SCt 427 mem, 60 L. 
ed. 1341 mem]. 


72. Farmers’ Bank v. Halsey, 21 F. 
(2d) 818. 
73. <As to: 
Contracts in general see Contracts 
§§ 281-283. 


' Fraud in general see Fraud §§ 12- wip 
74. See infra § 110. 


75. See Contracts §§ 
Fraud §§ 12-19. 

76. Cogel v. Kniseley, 89 Ill. 598; 
Gamet vy. Haas, 165 Towa 565, 146 NW 
465; Scott v. Huston, 247 Pa. 536, 93 
A 763 . And see cases infra note 80. 


77. Hadley v. Clinton County Im- 
porting Co., 13 Oh. St. 502, 82. AmD 
454; South Bend Woolen Co. v. Jacob 
Reed’s Sons, 273 Pa. 140, 116 A 805. 


[a] Rejection by others.—Failure 
of a seller of cloth to tell the buyer 
that it had been rejected by the gov- 
ernment when tendered to it for pri- 
vate soldiers’ uniforms was not a 
fraud justifying rescission of the con- 
tract, where the fact that the cloth 
was a little off-color, because of which 
alone it was rejected, had been dis- 
closed to the buyer. South Bend 
Woolen Co. v. Jacob Reed’s Sons, 273 
Pa. 140, 116 A 805. 


Representations as to value’see in- 
fra §§ 103, 104. 


281-283; 


78. Hadley v. Clinton County Im- 
Poreing, Co., 13 Oh. St. 502, 82 AmD 
454 2 

79. Veasey v. Doton, 3. Allen 


(Mass.) 380; Hadley v. Clinton Coun- 
ty Importing Co., 13 Oh. St. 502, 82 


AmD 454; Morrison v. Koch, 32 Wis. 
254. 

Warranties generally see infra 
§ 667 et seq. 

80. U. S.—Stewart v. Wyoming 


Cattle Ranch Co., 128 U. S. 383, 9 SCt 
101, 32 L. ed. 489; Laidlaw v. Organ, 
2 Wheat. 178, 4 L. ed. 214; Canadian 
Nat. R. Co. v. George M. Jones Co., 27 
F. (2d) 240 [aff 14 F. (2d) 852]. 

Ala.—Armstrong v. Bufford, 51 Ala. 
410; Barnett v. Stanton, 2 Ala. 181. 

Ga.—Barnett v. Speir, 93 Ga. 762, 
21 SE 168. 

' JT)l.—Cogel v. Kniseley, 89 Ill. 598; 
Mason y. Wait, 5 Ill. 127. 

Me.—Milliken v. Chapman, 75 Me. 
306, 46 AmR 486. 

Mass.—Farrell v. Manhattan Mar- 
ket Co., 198 Mass. 271, 84 NE 481, 126 
AmSR 436, 15 LRANS 884. 

Miss.—Salter v. Aviation Salvage 


Co., 129 Miss. 217, 91 S 340, 26 ALR 
987; Joslin v. Caughlin, 26 Miss. 134; 
Otts v. Alderson, 18 Miss. 476. 
Mo.—McCurdy v. McFarland, 10 Mo. 
377; Li. J. Smith Constr. Co. v. Mul- 
lins, 198 Mo, A. 501, 201 SW 602. 


N. Y.—Rothmiller v. Stein, 143 N. 
Y, 581,°38 NE 718, 26 LRA 148; Peo- 
ple’s Bank v. Bogart, 81 N. Y. 101, 37 
AmR 481; McDonald v. Christie, 42 
Barb. 36. ‘$ 


No O-—Smith var Alphin, ool NaC. 
425, 64 SE 210; Duckworth v. Walker, 
46 N. C. 507. 


Oh.—Goodale v. Hunt, 5 CincLBul 
172, 6 Oh. Dee. (Reprint) 897, 8 AmL 
Rec 624. 

Pa.—Scott v. Huston, 247. Pa. 536, 
93 A 763; Kintzing v. McElrath, 5 Pa. 
467; Pulhamus vy. Pursel, 3 PaLJ 399. 


Tenn.—Cowan v. Dodd, 38 Coldw. 
278. 
Tex.—McKinney v. 
0. 


Fort, 10 slex: 


a 


Eng.—Horsfall v. Thomas, 1 H. & 


C. 90, 158 Reprint 813. 


Alta.—Urech v. Strathcona Horse 
Repository, 2 Alta. L. 183. 

[a] Ingredient of powder.—The 
fact that the seller does not inform 
the buyer that certain powders for 
use with a fumigating apparatus, the 
patent for which is the subject of the 
sale, contain sulphur, the use of 
which as a fruit preservative is for- 
bidden by statute, does not constitute 
deceit or misrepresentation. Smith 
v. Alphin, 150 N. C. 425, 64 SE 210. 


81. Milliken v. Chapman, 75 Me. 
306, 46 AmR eee Smith v. Hughes, 
ty Re (Ap 8 lbs 


[a] at i iy ea a seller 
of oats shows the buyer a true sam- 
ple thereof, and makes no represen- 
tations, but does knowingly allow the 
buyer to buy under a delusion as to 
the age of the oats, the seller is not 
guilty of fraud. Smith v. Hughes, L. 
Ry 6 QO: Bwoore 


[b] Rule applied.—An instruction, 
in an action to rescind a sale of com- 
mercial paper, that if the seller, at the 
time of the sale knew of facts mate- 
rially impairing the credit of the mak- 
er, which he knew or had reason to 
know, where unknown to the buyer, 
his concealment of such knowledge 
was a fraud on the buyer, may prop- 
erly be refused. Milliken v. Chap- 
man, 75 Me. 306, 321, 46 AmR 386 
(where the court. said: ‘Under such 
a rule it would be impossible for a 
dealer to know whether he had sold 
an article or only made a contract 
voidable at the option of the other 
party, if he became dissatisfied with 
his bargain. The seller’s good faith 
and honest intention count for noth- 
ing if he carelessly omits to tell ev- 


erything he knows that might be said 
in disparagement of the article he has 
to dispose of, whether it occurs to 
him at the time or not, in case there 
is reason to suppose the purchaser 
does not know it. There is no such 
impracticable rule of law’’). 

[c] “The seller may let the buyer 
cheat himself ad libitum, but must 
not actively assist him in cheating 
himself.” 1 Parsons Contracts 461 
[quot Kohl v. Lindley, 39 Ill. 195, 202, 
89 AmD 294; Beninger v. Corwin, 24 
Ni J. se 257, 266); 


82. Kohl v. Lindley, 39 Ill. 195, 89 
AmD 294; Lunn v. Shermer, 93 N. C. 
164; Lawson v. Baer, 52 N. C. 461; 
Brown v. Gray, 51 N. C. 103, 72 AmD 
563; Eerebee v. Gordon, 35 N. C. 
+350; Sockman v. Keim, 19 N= Di 318 
124 NW 64. 


[a] Reason for rule.—‘‘When the 
unsoundness is patent—that is, such 
as may be discovered by the exercise 
of ordinary diligence—mere silence on 
the part of the vendor is not suffi- 
cient to establish the deceit, although 
he knows of the unsoundness, because 
the thing speaks for itself, and it is 
the folly of the purchaser not to at- 
tend to it.” Sockman v. Keim, 19 N. 
D. 317, 124 NW 64, 67. 

“Patent defect” see 47 C. J. p 1376. 

83. U. S.—Stewart v. Wyoming 
Cattle Ranch Co., 128 U.S: 383, 9 SCt 
101, 32 L. ed. 439, 

Mo.—Rock v. Petty Store Co., (A.) 
224 SW 5; L. J. Smith Constr. Co. v. 
Mullins, 198 Mo. A. 501, 201 SW 602. 


due Y.—Ketletas v. Fleet, 7 Johns. 


N. D.—Sockman v. Keim, 19 N. D, 
317, 124 NW 64. 


Oh.—Hadley v. Clinton County Im- 
Pooe Co:, 13 Oh. St. 5029 683) Aram 


Pa.—Work v. Grier, Add. 372. 
And see cases infra notes 84-89. 


[a] Willful concealment of a ma- 
terial fact by a seller is a fraud on 


une buyer. Work v. Grier, Add. (Pa.) 
72. 
[b] Concealing principal’s refusal 


to buy.—Where the seller’s salesman, 
after having been informed by the 
buyer’s president and general mana- 
ger that the buyer did not want or 
need. the goods, procured the order 
from an assistant manager without 
informing the assistant manager of 
the president’s and manager’s refusal 
to buy, the seller can not recover for 
the buyer’s refusal to accept the 
goods. Rock v. Petty Store Co., (Mo. 
A.) 224 SW 5. 


84. Singleton v. Kennedy, 9. B. 
Mon. (Ky.) 222; Stout v. Harper, 51 
N. C. .347; Taylor v. Cody First Nat. 


Bank, 25 Wyo. 204, 167 P 707. 
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to convey a false impression,®® or where he withholds 
information when asked for,®® or where, by any act, 
statement, or device, he misleads or induces the buyer 
to omit inquiry or examination and thereby diverts 
his attention from a material fact or defect or con- 
ceals it from view;8? as where he misrepresents the 
cause or nature of a patent defect or unsoundness in 
the article, and thus throws the buyer off his guard 
and induces him to buy without further inquiry ;** 
and in some jurisdictions, these rules are in effect 


prescribed by statute.*® 
Duty to disclose. 


So, also, there is' fraud, where 
the seller conceals a material fact, which under the 
circumstances itis his duty to diselose to the buyer,°°® 
as where the seller knows that the buyer is ignorant 
of the facts and relies on him to tell the truth as to 
the facts of the case,®! or where he knows that the 
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of the sale,®°? or where the fact concealed is one 
peculiarly within the seller’s knowledge and which 
he knows is not accessible to the buyer by the exer- 
cise of ordinary diligence.®® 
to apply to representations which, although true 
when made, subsequently become false before the 
contract is completed.** 

[§ 98] (b). Latent Defects in General.?® 
ing to some authorities, unless the seller is under 
some special duty by confidence reposed, or otherwise, 


This rule has been held 


Acecord- 


to communicate known facts truly and fairly to the 


buyer is under a delusion as to the subject matter 


85. U. S.—Stewart v. Wyoming 
Cattle Ranch Co., 128 U. S. 383, 9 SCt 
101, 32 L. ed. 439. 


Ala.—Whitworth v. Thomas, 83 Ala. 
308, 3 S781, 3 AmSR 725. 

Ark.—Parker v. Boyd, 108 Ark. 32, 
156 SW 440. 


Ind.—Hull v. Kirkpatrick, 4 Ind. 
637. 
Me.—Milliken v. Chapman, 75 Me. 


306, 46 AmR 386. 


< Mich.—Face v. Hall, 177 Mich. 495, 

143 NW 622. 

Miss.—Salter v. Aviation Salvage 
Co., 129 Miss. 217, 91 S 340, 26 ALR 
987; Patterson v. Kirkland, 34 Miss. 
423. 


N. Y.—Gough v. Dennis, Lalor 55.. 


Oh.—Goodale v. Hunt, 5 CincLBul 
172, 6 Oh. Dec. (Reprint). 897, 8 AmL 
Rec 624. 

Tenn.—George Vv. Johnson, - 6 
Humphr. 36, 44 AmD 288. 

Vt.—Graham vy. Stiles, 38 Vt. 578; 
Wheeler v. Wheelock, 34 Vt. 553. 

Eng.—Peek v. Gurney, L. R. 6 H. L. 
377. 

{a] Illustration.—Where a seller 
of a stock of goods conceals the fact 
that the business has not been profit- 
able and misrepresents the value of 
such goods, the buyer may rescind for 
fraud, even though he has had an op- 
portunity to inspect. Face v. Hall, 
177 Mich. 495, 143 NW 622. 

86. Kohl v. Lindley, 39 Ill. 195, 89 
AmD 294. : 

87. U. S.—Stewart v. Wyoming 
Ranche Co., 128 U. S.° 3838, 9 SCt 101, 
32 L. ed. 439. 

Ark.—Parker v. Boyd, 108 Ark. 32, 
156 SW 440; Hanger v. Evins, 38 Ark. 
334. 

Cal.—Roseman y. Canovan, 438 Cal. 
110. 

Ga.—Marietta Fertilizer Co. vy. 
Beckwith, 4 Ga. A. 245, 61 SH 149. 

11l.—Brown v. Krause, 132 Ill. 177, 
23 NE 1012; Kohl v. Lindley, 39 Ill. 
195, 89 AmD 294. 

Ind.—McAvoy v. Wright, 25 Ind. 
22; Firestone v. Werner, 1 Ind. A. 293, 
27 NE 623. 

Iowa.—Evans v. Palmer, 1387 Iowa 
425, 114 NW 912; Mattauch v. Walsh, 
136 Iowa 225, 113 NW 818; Burnett y. 
Hensley, 118 Iowa 575, 92 NW 678; 
Raeside v. Hamm, 87 Iowa 720, 54 NW 
1079. 

Mass.—Matthews v. Bliss, 22 Pick. 
8. 


Miss.—Oswald v. McGehee, 28 Miss. 
340. 
N. Y.—Smith v. Countryman, 30 N. 


Y. 655; Howell v. Biddlecom, 62 Barb. 
131; Johnson vy. Luxton, 41 N. Y. Su- 
per. 481. 

See C—Biges v. Perkins, 75 N. C. 
owe 


Oh.—Hadley v. Clinton County Im- 
porting Co., 13 Oh: St. 502, 82 AmD 
454. 


Pa.—Croyle v. Moses, 90 Pa. 250, 35 
AmR 654. 

Tex.—Wintz v. Morrison, 
372, 67 AmD 658. 

Eng.—Udell y. Atherton, 7 H. &N. 
172, 158 Reprint 437; . Douglas, v. 
Sander, [1902] A. C. 437. 

[a] “Although the purchaser may 
by close inspection detect a vice in 
the thing sold, yet if the vendor 
makes representations upon which he 
relies, and which prevent him from 
making a proper examination, and 
which prove to be unfounded, it is 
good ground to avoid the contract.” 
Oswald v. McGehee, 28 Miss. 340, 353. 


88. Robertson v. Clarkson, 9 B. 
Mon. (Ky.) 506; Hanks v. McKee, 2 
Litt. (Ky.) 227, 13 AmD 265; White 
vy. Mowbray, 3 NYS. 225; Smith v. 
Cozart, 2 Head (Tenn.) 526; Baker v. 
Seahorn, 1 Swan (Tenn.) 54, 55 AmD 
724; Howard y. Gould, 28 Vt. 523, 67 
AmD 728. 

89. See statutory provisions. 

[a] In Georgia, for example, the 
code provides that: ‘‘Concealment of 
material facts may in itself amount 
to fraud—l1. When direct inquiry is 
made, and the truth evaded. 2. 
When, from any’ reason, one party has 
a right to expect full communication 
of the facts from the other. 38, 
Where one party knows that the oth- 
er is laboring under a delusion with 
respect to the property sold or the 
condition of the other party, and yet 
keeps silence. 4. Where the conceal- 
ment is of intrinsic qualities of the 
article which the other party, by the 
exercise of ordinary prudence and 
caution, could not discover.” Civ. 
Code § 38534 [quot Gordon vy. Irvine, 
105 Ga. 144, 146, 31 SH 151]. 


90. Salter v. Aviation Salvage Co., 
129 Miss. 217, 91 S 340, 26 ALR 987. 


91.' Jordan v. Pickett, 78 Ala. 331; 
Phelps v. Jones, 141 Mo. A. 223, 124 
SW 1067. 


92. Marietta Fertilizer Co. v. Beck- 
with, 4 Ga, A. 245, 61 SE 149; Phelps 
vy. Jones, 141 Mo. A. 228, 124 SW 1067; 
Liland v. Tweto, 19 N. D. 551, 125 
NW 1032; Hill v. Gray, 1 Stark. 434, 
2 HCL 167, 171 Reprint 521. 


fa] Silence and artifice.x—Where 
one party to a contract of sale knows 
that the other is laboring under a de- 


emi BSc 


buyer,®® if the buyer makes no inquiry, the seller 
is under no obligation to disclose the existence of 
hidden or secret defects known to himself and un- 
known to the buyer, and is not guilty of fraud from 
the mere fact alone that he remains silent as to such 
defects,’ especially where the sale is public or made 


% 


material fact affecting the value of 
the property, and not only keeps si- 
lience with reference thereto, but, by 
artifice, adds color and credence to the 
delusion or mistake, he is guilty of 
fraud equivalent to an express mis- 
representation. Marietta Fertilizer 
oo v. Beckwith, 4 Ga. A, 245, 61 SH 


93.. Jordan v. Pickett, 78 Ala. 331; 
Barnard v. Duncan, 38 Mo. 170, 90 
AmD 416. 


[a] Fraudulent concealment in a 
sale is defined to be “the failure to 
disclose a material fact, which the 
vendor knows himself, which he has 
a right to presume the person with 
whom he is dealing is ignorant of, 
and of the existence of which the oth- 
er can not, by ordinary diligence, be- 
come acquainted.” Jordan v. Pickett, 
78 Ala. 331, 339; Steele v. Kinkle, 3 
Ala. 352. 


94. Loewer v. Harris, 57 Fed. 368, 
6 CCA 394. 


[a] Tllustration.—Where negotia- 
tions are made for the sale of a busi- 
ness enterprise upon the basis of the 
Seller’s representations, true at the 
time, as to the rate of profit of the 
business, but pending the execution 
of the contract there is a decline in 
the rate of profit, known to the seller 
but unknown to the buyer, it is the 
seller’s duty to disclose the fact and 
his failure to do so renders him lia- 
ble if the buyer proceeds in the be- 
lief that the original rate of profit 
still continues. Loewer v. Harris, 57 
Fed. 368, 6 CCA 394. 


eet As to animals sold see infra § 


“Latent defect” see 36 C. J. p 956. 
96. Morris v. Thompson, 85 Ill. 16. 


Duty to disclose generally see su- 
pray: § 97. 


97. Morris v. Thompson, 85 Ill. 16; 
Ikohl v. Lindley, 39 Ill. 195, 89 AmD 
one Beninger v. Corwin, 24 N. J. L. 

57. 


[a] Fraud which will avoid a con- 
tract of sale ‘is not to be found in 
every deviation from moral rectitude 
which enters into the details of a 
sale. The seller may know of de- 
fects in his goods; and yet if he 
makes no false representations, em- 
ploys no artifice to conceal them, is 
guilty of no positive deceit, and 
leaves the buyer to exercise his own 
judgment, skill, and experience upon 
the qualities of the subject of sale, 
whatever ought to be the effect upon 
the transaction, on moral groun'ds, of 
such silence, he is not, according to 
the cases, guilty of legal active 
fraud.” Beninger v. Corwin, 24 N. J: 


lusion or mistake with respect to a/]L. 257, 266. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in open market.°® 


98. Morris v. Thompson, 85 Ill. 16; 
Dayton v. Kidder, 105 Ill. A. 107. 
Sale by auction in general see Auc- 
tions and Auctioneers 6 C. J. p 820. 
99. U. S.—Pease v. McClelland, 19 
F. Cas. No. 10,882, 2 Bond 42. 
Ala.—Armstrong v. Huffstutler, 19 
Ala. 51. 
Ark.—Turner v. Huggins, 14 Ark. 
21; Turner v. Huggins, 11 Ark. 337. 
Fla.—Kitchen v. Long, 67 Fla. 72, 
64 S 429, LRAI917C 617. ; 
Ga.—Gordon v. Irvine, 105 Ga. 144, 
31 SE 151; Beasley v. Huyett, etc., 
Mig. Co., 92 Ga. 273, 18 SE 420. 


Ind.—Boyer v. State, 169 Ind. 691, 
83 NE 350. Contra Frenzel v. Mil- 
ler, 37 Ind. 1, 10 AmR 62. 

Ky.—Hughes v. Robertson, 1 T. B. 
Mon. 215, 15 AmD 104; Smith v. 
Rowzee, 3 A. K. Marsh. 527. 

Me.—Downing v. Dearborn, 77 Me. 
457, 1 A 407. 

Md.—Duvall v. Medtart, 4 Harr. & 
J. 14. 

Mass.—French v. Vining, 102 Mass, 
132, 3 AmR 440. 

Minn.—Johnson v. Wallower, 18 
Minn, 288; Marsh v. Webber, 13 Minn. 
109. 

Miss.—Patterson v. 
Miss. 423. 

Mo.—Cecil v. Spurgers, 32 Mo. 462; 
Barron v. Alexander, 27 Mo. 530; Jop- 
lin Water Co. v. Bathe, 41 Mo. A. 285. 

Nebr.—Jones v. Edwards, 1 Nebr. 
170, 

N. H.—Hanson v. Edgerly, 29 N. H. 
343. 

N. C.—Lunn v. Shermer, Lee 
164; Brown v. Gray, 51 N. CrP 3) 
72 AmD 563; Case v. Edney, 26 N. C. 
93.7 

N. D.—Sockman v. Keim, 19 N. D. 
317, 124 NW 64. 

Oh.—Hadley v. Clinton County Im- 
porting Co., 13 Oh. St. 502, 82 AmD 
454, 

Okl.—Humphrey v. Baker, 176 P 896; 
Puls v. Hornbeck, 24 Okl. 288, 103 
P 665, 1388 AmSR 883, 29 LRANS 202. 

Pa.—McDowell v. Burd, 6 Binn. 198; 
Bellas v. Shurts, 5 Phila. 442. 

R. I—Burgess v. Chapin, 5 R. I. 
225. 

Ss. C.—Southern Iron, etc. Co. Vv. 
Bamberg, etc., R. Co., 151 S. C. 506, 
521, 149 SH 271 [quot Cyc]. 

Tenn.—McGavock v. Ward, Cooke 


403; McFarlane v. Moore, 1 Overt. 32, 


3 AmD 752. 
Tex.—Wintz v. Morrison, 
372, 67 AmD 658. 


VYt.—Maynard v. Maynard, 49 Vt. 
297; Graham v. Stiles, 38 Vt. 578; 
Paddock v. Strobridge, 29 Vt. 470. 


Wis.—Hind v. Thomas, 176 Wis. 


Li Dex 


By the weight of authority, how- 
ever, it is generally held that the intentional non- 
disclosure of a latent defect by’ the seller, when he 
knows that it is unknown to the buyer, and is not 
discoverable by ordinary vigilance or observation, is 
fraudulent,®°® even though there is no warranty,! or 
he has refused to give one,” and this rule is especially 
applicable where the Yuyer has made inquiry,® or 
where the seller knows that the buyer intends to use 
the articles or goods for some purpose for which on 
account of their defects they are unfit;* and in some 
jurisdictions this rule is prescribed by statute.° 
seller is not bound under this rule to exercise dili- 
gence to acquire knowledge as to the value or quality 
of the subject of the sale, in order to communicate 
it to the buyer;® but is bound only to good faith in 


Kirkland, 34) 
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879, 187 NW 192; Dowling v. Law- 
rence, 58 Wis. 282, 16 NW 552. 


Eng.—Gill v. McDowell, [1903] 2 Ir. 
463; Jones v. Bowden, 4 Taunt. 847, 
128 Reprint 565. 


Alta.—Urech vy. Strathcona Horse 
Repository, 2 Alta. L. 188. 


[a] In New York (1) the rule stat- 
ed in the text is now followed. Kuel- 
ling v. Roderick Lean Mfg. Co., 183 
N. Y. 78, 75 NE 1098, 111 AmSR 691, 
2 LRANS 303, 5 AnnCas 124; Nicht- 
hauser v. Friedman, 161 NYS 199. (2) 
In earlier cases, however, it was held 
that in case of executed sales, the 
common law rule is that the seller 
is not liable for damages arising from 
latent defects known to him:and not 
known to the buyer, by reason of the 
mere fact that he remains silent as 
to such defects. Howell v. Biddle- 
com, 62 Barb. 131;, Paul v. Hadley, 
23 Barb. 521. 

1. Hind v. Thomas, 176 Wis. 379, 
187 NW 192; Dowling v. Lawrence, 
58 Wis. 282, 16 NW 552. 

2. Faulk v. Hough, 14 La. Ann. 
Ogden v. Michel, 4 Rob. (La.) 
Galpin v. Jessup, 3 Rob. (La.) 
90; Turner vy. Wheaton, 18 La. 37; 
Melancon v. Robichaux, 17 La. 97; 
Andry v. Foy, 6 Mart. (La.) 689: 
Macarty v. Bagnieres, 1 Mart. (La.) 


149; Hough v. Evans, 15 S. C. L. 169; 
Ward v. Hobbs, 4 App. Cas. (Eng.) 
13. But see Nelson v. Lillard, 16 


La. 336 (holding that an express ex- 
clusion of warranty as to one of sev- 
eral articles is a ‘declaration of un- 
soundness). 


Refusal of warranty in general see 
infra §§ 698, 707. 

Representations where warranty 
accompanies contract see infra § 109. 


8. Baker  v. Seahorn, 1 Swan 
(Tenn.) 54, 65 AmD 724. 


[a] ®hus a seller knowing that the 
article sold has a hidden defect is 
bound upon the. buyer’s inquiry ei- 
ther to make no representations or 
to disclose the whole truth in a man- 
ner not misleading to the buyer. 
Baker v. Seahorn, 1 Swan (Tenn.) 54, 
55 AmD 724. 


4. Hanger v. Evins, 38 Ark. 334; 
French vy. Vining, 102 Mass. 132, 3 
AmR 440; Nichthauser v. Friedman, 
161 NYS 199; Maynard v. Maynard, 
BOM sts eos 


{a] Defective furs for coat.— 
Where a seller agrees to make a fur 
coat, knowing that the furs are so 
inherently defective that the coat will 
rip all to pieces, he is under a duty 
to make fact known to the buyer 
which cannot be avoided by exhibit- 
ing a sample garment. Nichthauser 
v. Friedman, 161 NYS 199. 

5. See statutory provisions. 

[a] In Louisiana.—(1) Under the 
code, if the seller knows: of a defect 
which is unknown to the buyer, it is 


4[55 Crd. | Mea 


disclosing the knowledge which he actually has‘ or 
is chargeable with;* and therefore, if the defect 1s 
unknown to the seller at the time of the sale, he 
cannot of course be liable for fraud in the absence 
of an express representation.? 
been held that the seller is not bound to disclose, to 
the buyer, information as to a defect or unsound- 
ness, which he does not believe exists.'° 


Reliance on own judgment. Where the buyer pur- 
chases on his own judgment and that of an expert, 
after full inspection, in order to render the sale void- 
able, the seller’s silence as to a hidden defect must 
be attended by circumstances which render it fraud- 
ulent,t4 as under some agreement or relationship 
that makes it his duty to divulge the defect.1? 


If the sale is made expressly with all faults, the 


Furthermore, it has 


his duty to disclose it. Huntington 


v. Brown, 17 La. Ann. 48; Carreta 
v. Lopez, 15 La. Ann. 64; Richardson 
v. Bell, 12 La. Ann. 296; Robertson 
v. Wallis, 10 La. Ann. 214; Musson 
v. Clayton, 1 La. Ann. 122: Clarke v. 
Lockhart, 10 Rob. 5; Reynaud v. 
Guillotte, 1 Mart. N. S. 227; Rouzel 


v. McFarland, 8 Mart. 704. (2) When 
the article is susceptible of conven- 
ient examination, the purchaser is 
bound to make that examination and 
abide by it. Bevans y. Farrell, 18 
La. Ann, 282. (3) A seller is not 
obliged to communicate to the buyer 
the existence of any vice which does 
not afford ground for redhibition, that 
is, a vice in the thing sold which ren- 
ders it useless, or its use so incon- 
venient or imperfect that it must be 
supposed that the buyer would not 
have purchased it had he known the 
vice; and the concealment of such 
defect is no fraud. Gros v. Bien- 
venu, 3 Rob. 396; KXenes v. Taquino, 
7 Mart. N. S. 678. (4) By the code 
the seller is bound to explain him- 
self clearly respecting the extent of 
his obligations. Any obscure clause 
will be construed against him. Clarke 
v. Lockhart, 10 Rob. 5; Erwin v. 
Greene, 5 Rob. 70; Phillipi v. Gove, 4 
Rob. 315. 


6. Burgess v. Chapin, 5 R. I..225. 
Representations as to: 

Quality see infra § 105. 

Value see infra §§ 103, 104. 


7. Burgess v.4 Chapin ub Rs 22beae 
And see cases supra note 99. 

8. Gordon y. Irvine, 105 Ga. 144 
31 SE 151 (holding that if the seller 
of a note is aware of facts which 
would lead him as a reasonable man 
to infer that the maker is insolvent, 
this is equivalent to knowledge). 

9. U. S.—Simpson v. Wiggin, 22 
F. Cas. No. 12,887, 3 Woodb. & M. 413. 


Ind.—Laudeman v. Russell, 46 Ind. 
A. 32, 91 NE 822. ae 


Iowa.—Burnett v. Hensley, 118 
Iowa 575, 92 NW 678. 
Ky.—Brooks) v. Cannon, 2) A, Ky 


Marsh, 525, : 
Mo.—Lindsay v. Davis, 30 Mo. 406. 


gaat Y.—Paul v. Hadley, 23 Barb. 


Okl.—Puls v. Hornbeck, 24 Okl. 288, 
ane P 665, 188 AmSR 883, 29 LRANS 
Tenn.—Shenault vy. Baton, 4 Yerg. 


JO 


10. Gerkins v. Williams, 48 N, Cc. 
11; McEntire v. McEntire, 43 N. C. 
297; Hamrick v. Hogg, 12 N. C. 350. 

11. Oberhulser v. Peacock, 148 Mo. 
A. 504, 128 SW 526. 

Effect of buyer’s knowledge or 
means of knowledge in general see in- 
fra § 108. 

12. Oberhulser v. Peacock, 
Mo. A. 504, 128 SW 526. 
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buyer cannot be heard to complain that he has been 
defrauded,!® unless the seller uses active means by 
statements or otherwise to conceal the defects or to 
put the buyer off his guard and induce him to omit a 


careful inspection and inquiry.'* 


[6 99] (c) Defective or Diseased Animal. 
cording to some authorities, unless the seller makes 
some statement or uses some artifice or device, cal- 
culated to deceive the buyer or to induce him not 
to make inquiry, the mere fact that the seller knows 
of some latent defect or disease of the animal and 
fails to disclose it, does not amount to fraud.t®? But 
by the weight of authority, if the animal is subject 
to any latent defect or disease, which materially 
affects its value or usefulness, and which is not dis- 
coverable by ordinary diligence or inspection, a fail- 
ure on the part of the seller, knowing of such defect 
or disease and of the buyer’s ignorance thereof, to 


13. West v. Anderson, 9 Conn. 107, 
21 Amb 737; Li J. Smith Constr. Co, 
v. Mullins, 198 Mo. A. 501, 201 SW 
602; Bywater v. Richardson, 1 A. & 
KE. 508, 28 ECL 246, 110 Reprint 1301; 
Baglehoie v. Walters, 3 Campb. 154, 
170 Reprint 1338; Ward v. Hobbs, 3 
OW BaD 150 “fate 4 AppaaCas) uss 
Pickering v. Dowson, 4 Taunt. 779, 
128 Reprint 537. 


14, Conn.— West  v. 
Conn. 107, 21 AmD 737. 

Mass.—Whitney v. Boardman, 118 
Mass. 242. 


N. C.—Ferebee v. Gordon, 35 N. C. 
350; Pearce v. Blackwell, 34 N. C. 
49; Smith v. Andrews, 30 N. C, 3. 


Tenn.—Smith v. Cozart, 2 Head 
526; Baker v. Seahorn, 1 Swan 54, 55 
AmD 724. : 

Eng.—Schneider v. Heath, 3 Campb. 
506, 170 Reprint 1462. 

And see. supra § 97. 

[a] Aggravation.—Such state- 
ments or means of concealment tend 
to aggravate the fraud. Baker v. 
Seahorn, 1 Swan (Tenn.) 54, 55 AmD 
724. : 

15. Court v. Snyder, 2 Ind, A. 440, 
28 NE 718, 50 AmSR 247; Beninger 
vy. Corwin, 240Ni J.4 be 257; Howell 
vy. Biddecom, 62 Barb. (N..Y.) 131; 
McDonald v. Christie, 42 Barb. (N. 
- Y.) 36; Croyle v. Moses, 90 Pa. 250, 
385 AmR 654; Pulhamus vy. Pursel, 2 
PaLJR 141, 3 PaLJ 399. But see Jeff- 
rey v. Bigelow, 13 Wend. (N._Y.) 518, 
28 AmD 476 (holding principal lia- 
ble for act of agent in not disclosing 
disease of sheep to buyer). 

16. 'U. S.—Peas v. McClelland, 19 
F. Cas. No. 10,882, 2 Bond 42. 

Ala.—Armstrong v. Huffstutler, 19 
Ala. 51. 

Ark.—Turner v. Higgins, 
21. 

Fla.—Kitchen v. Long, 67 Fla. 72, 
64 S 429, LRA1917C 617. 

Iowa.—Burnett v. Hensley, 118 
Towa 575, 92 NW 678. 

Mo.—McAdams v. Cates, 
223. 

Nebr.—Jones v. Hdwards, 1 Nebr. 
170. 

Oh.—Hadley v. Clinton County Im- 
porting Co., 13 Oh. St. 502, 82 AmD 
454, 

Okl.—Puls v. Hornbeck, 24 Okl. 288, 
103 P 665, 138 AmSR 883, 29 LRANS 
202. : 

Or.—Fitzhugh v. Nirschl, 77 Or. 
bid, 151 PP 735; ‘Clearwater v. Kor- 
rest, 72 Or. 312, 143 P 998. 

- YTenn.—Cardwell v. McClelland, 3 
Sneed 150; McGavock v. Ward, Cooke 


Anderson, 9 


14 Ark. 


24 Mo. 
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disclose such faet to the buyer, renders the sale 
fraudulent,!® as where he fails to disclose the fact, as 
known to him, that the animal has a contagious or 
infectious disease;!7 unless he expressly sells the 


animal “with all its faults” so that the buyer is thus 


Ac- 


tion.!9 


403. 


Tex.—Bullock v. Crutcher, (Civ. A.) 
180 SW 940. 

Vt.—Maynard v. Maynard, 49 Vt. 
297. 

Wis.—Dowling v. 
Wis. 282, 16 NW: 552. 

[a] For specific uses.—Where a 
seller of an animal knows that the 
buyer is purchasing for a _ specific 
use, the seller must disclose defects 
which unfit the animals for such use. 
Grojean:v. Darby, 135 Mo. A. 586, 116 
SW 1062; Maynard v. Maynard, 49 
Vt. 297 (impotent bull for breeding 
purposes). 

[b] Sufficiency of disclosare.— 
The seller need not disclose the full- 
est extent of the unsoundness of a 
horse by describing particularly the 
different stages and symptoms of the 
disease, and all the circumstances at- 
tending it. Armstrong v. Huffstut- 
Ter, 19e Alan od. 

[ec] Character of steer need not be 
disclosed. McCurdy v. McFarland, 
10 Mo. 377. 


17. Ky.—Faris v. Lewis, 2 B. Mon, 
TS; 


Lawrence, 58 


Minn.—Marsh v. Webber, 13 Minn. 
109. 

Mo.—Grigsby v. ‘Stapleton, 94 Mo. 
423, 7 SW 421 (Texas fever); Lindsay 
v. Davis, 30 Mo. 406. 

N. D.—Sockman. v. Keim, 19 N. D. 
817, 124 NW 64 (glanders in horse). 

Okl.—Puls v. Hornbeck, 24 Okl. 288, 
103 P 665, 138 AmSR 883, 29 LRANS 
202 (Texas fever in cattle). 

Or.—Gesme v. Potter, 118 Or. 621, 
247 RP 765. 

Pa.—Cassel v. 
250. 

S. D.—Salmonson vy. Horswill, 39 
S. D. 402, 164 NW 973. 


Tex.—Wintz v. Morrison, 
372, 67 AmD 658. 


Pherae Cushas v. Sander, [1902] A. 


Herron, 5 PaLJR 


LR Dex 


Cc 


Alta.—Ureh vy. Strathcona Horse 
Repository, 2 Alta. L. 183. 


[a] Tllustrations.—(1) A -seller 
owes a duty to advise a buyer of a 
known fact that a diary herd is af- 
flicted with contagious abortion. 
Gesme’ v. “Potter, 113 Or) 622, 2475 P 
765. (2) It is fraud for the seller of 
a mule, knowing that it has heaves, 
not discovered by a trial made, or 
known to the buyer, to keep quiet and 
not disclose the defect. Salmonson 
v. Horswill, 39 S. D. 402, 164 NW 973, 


18. West v. Anderson, 9 Conn. 107, 
21 AmD 737; Pearce v. Blackwell, 34 
N. C. 49; Ward v. Hobbs, 4 App. Cas. 
ie) [afi 13) @ BacDsi1s0i BAndiasee: 


put on inquiry,® or the buyer purchases on his own 
judgment and that of an expert, after a full inspec- 
Such a concealment is fraudulent, where the 
defect or disease is not readily discoverable, not- 
withstanding the buyer examines the animal and 
fails to discover the unsoundness.?° 
fraudulent, however, where the failure to disclose is 
due to the fact that the seller had no knowledge of 
any defect or disease at the time of the sale,?! and 
in good faith, represents that he has no knowledge 
of any defect or disease;?? nor is it fraudulent be- 
eause of his failure to disclose a defect which is 
open to the observation of the buyer.?* 


The sale is not 


supra § 98. 


19. Oberhulser v. Peacock, 148 Mo. 
A. 504, 128 SW 526; Howell v. Bid- 
dlecom, 62 Barb. (N. Y.) 131. 


[a] Sale of horse.—Where a seller 
states that if a horse were sound the 
price would be $200, and accepts a 
much lower price, and tells the buyer 
that the horse has had the distemper 
which has affected its breathing, and 
the buyer insists on seeing the horse, 
and buys it on his own judgment and 
that of an expert whom he has with 
him, after full inspection, and, ac- 
cording to his own version of what 
occurred, after statements by the 
seller about the condition of the 
horse, which should induce the most 
cautious examination, the mere si- 
lence of the seller in not stating that 
the horse had the heaves will not. be 
fraud and ground for rescission of the 
sale. Oberhulser v. Peacock, 148 Mo. 
A. 504, 128 SW 526. 


20. Hughes v. Robertson, 1 T. B. 
Mon. (Ky.) 215, 15 AmD 104 (blind 
horse); Salmonson v. Horswill, 39 S. 
D. 402, 164 NW 973. 


21. Burnett vy. Hensley,.118 Iowa 
575, 92 NW 678; Paul v. Hadley, 23 
Barb. (N. Y.) 521; Puls v. Hornbeck, 


-24 Okl, 288, 103 P 665, 1838 AmSR 883, 


29 LRANS 202. 


[a] Thus a seller at a sound price 
of cattle infected with Texas fever 
ticks, is not answerable to the pur- 
chaser, unless he has knowledge be- 
fore the sale is consummated of such 
fact. Puls v. Hornbeck, 24 Okl. 288, 
ane P 665, 188 AmSR 883, 29 LRANS 


22. Grojean v. Darby, 135 Mo. A. 
586, 116 SW 1062. 


[a] Thus, where, in a suit to. re- 
scind a sale of mules for alleged 
fraudulent representation that, - if 
anything was the matter with them, 
defendant did not know it, it is proved 
that defendant had owned: the mules 
four or five months, and had observed 
the condition of their eyes, and either 
did not willfully misrepresent that 
the mules were free from disease 
knowing one of them had moon eye or 
believed his statement to be correct, 
the doctrine of imputed scienter was 
inapplicable. Grojean v. Darby, 135 
Mo. A. 586, 116 SW 1062. 


23. Turner v. Higgins, 14 Ark. 21; 
Burnett v. Hensley, 118 Iowa 575, 92 
NW 678; Dean v. Morey, 383 Iowa 
120; Lawson v. Baer, 52 N. C. 461 
(spavin on horse); Thompson v. Mor- 


ris; .50) (NO (Gy i5f” Goss of sfrogsyvor 
hoofs); Maynard v. Maynard, 49 Vt: 
297. 


[a] Tllustration—Where an  ex- 
amination of a horse’s mouth would 
have shown that he was a cribber, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 99-100] 


Silence and misrepresentation or artifice. 
thorities agree that if the seller’s failure to disclose 


a defect or disease of the animal is 


a statement or some artifice to throw the buyer off 
his guard and prevent him from discovering the true 
facts, it renders the sale fraudulent,?* as where he 
represents that the animal is “all right,’’?> or that it 
has a certain disease, when he knows that it has a 
and this rule has been 
held to apply although the animal is sold with all its 


different and worse one;?° 


faults.?7 


[§ 100] (8) Representations of Fact or of Opin- 
ion or Expectation?*—(a) In General. 


a failure of the seller to disclose that 
fact is not fraud. Dean v. Morey, 33 
Iowa 120. 
24. U. S.—Pease v. McClelland, 19 
F. Cas. No. 10,882, 12 Bond 42. 
Ala.—Whitworth v. Thomas, 
Ala. 308, Seu OclseSs ADMINS Ete koe Os 


83 


Conn.—West. v. Anderson, 9 Conn. 
107, 21: AmD. 737. ; 
Fla.—Kitchen v. Long, 67: Fla. 72, 


64 S 429, LRAI917C 617. 


Ga.—Harris vy. Mullins, 32 Ga. 704, 
79 AmD 320: 


epee .—Dayton, v. eee 105 Ill. A: 
Nebr Tones v. Edwards, 1 Nebr. 
Free H.—Stevens vy. Fuller, 8 N. H. 
aa Y.—WNickley v. Thomas, 22 Barb. 


N. C.—Pearce vy. Blackwell, 34 N. 


49. 


‘Pa.—Croyle v. Moses, 90 Pa. 250, 35 
Aree 654; Cassel. v. Herron, 5 PaLJR 


Merce Ba ker v. Seahorn, 1 Swan 
54, 55 AmD 724; Allison’ v. Tyson, 5 
Humphr. 449. 


Tex.—Alexander v. 
A.) 239 SW 309. 


¢ Vt.—Graham y. Stiles, 38 Vt. 578; 
Paddock y. Strobridge, 29 Vt. 470. 


[a] Balky horse.—Where a seller 
upon an exchange of horses tells the, 
buyer that his horse had balked once 
with its former owner, but he whipped, 
him and made him go; but does not! 
disclose the fact that he, the seller, 
had bought him as a balky horse, and 
had used him as such, this is a fraud-, 
ulent concealment. Nickley v. Thom-! 
as; 22 Barb. (CNESVE DY 65 25 


[b] Suggesting doubt.—W here, in! 
the sale of a horse, the buyer inquires) 
as to: whether the horse has a defec-! 
tive eye, and the seller with actual) 
knowledge that the eye is positively) 
defective merely suggests a doubt re-| 
specting its soundness, such reply is: 
fraudulent because it can have no oth-| 
er purpose than to mislead the buy-. 
er by an apparent show of candor! 
and fair dealing. Baker v. Seahorn, 
1 Swan (Tenn.) 54, 55 AmD 724. 


[ec] Acquiescing in another’s lie. 
—wWhere a seller of cattle at an auc-! 
tion ‘hears the auctioneer tell the. 
‘buyer that the cattle are thin as a); 
result of short pasturage, whereas 
the seller knows, they are thin from 
disease, the. seller’s. silence, under, 
such circumstances amounts to an, 
active misrepresentation for which) 


co 


Walker, (Civ. 


he is liable. Dayton v. Kidder, 105, 
All. A. 107. 

25. Moncrief v. -Wilkinson. 93 ‘Ala. 
373, 9 S 159 (“moon-eyed’’ mule) ;| 
Hind v. Thomas, 176 Wis. 379, 187, 
NW 192.: | 

26. Pearce v. Blackwell, 34 N. C., 
49; George v. Johnson, 6 Humphr, | 


(Tenn.) 36, 44 AmD 288° Howard vy. 
Gould, 28 Vt. 523, 67 AmD 728. 


[a] 
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accompanied by | fact material to 


seller of a mere 
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ance with the rule that a false representation, in or- 
der to constitute fraud, must relate to an existing 


the contract,?® and subject to the 


general rules relating to expressions of opinion as 
not being fraudulent,®° as a general rule, if the par- 
ties are dealing on equal terms, a statement by the 


opinion or belief in respect to the 


goods or property being sold, is regarded. merely as 
“dealer’s talk,”*! on which the buyer has no right to 
rely,?? and although the statement of opinion or 


belief is unfounded or false, if it is honestly enter- 


In aceord- 


the distemper for the purpose of con- 
cealing that it has glanders, a more 
serious disease, is fraudulent. 
Pearce v. Blackwell, 34 N. C.- 49; 
George v. Johnson, 6 Humphr. (Tenn. ) 
36, 44 AmD 288; Howard v. Gould, 
28 Vt. 523, 67 AmD 728. 

27.. West v. Anderson, 9 Conn. 107, 
aL AmD 7375 

28. As to: 
Quality see infra § 105. 
Quantity see intra - 106. 
Title see infra § 1 
Value see infra ss. T08, 104. 

29. See supra §§ 86, 96. 


30. See Contracts §&§ 
Fraud §§ 20-25. 


284, 285; 


81. See infra § 101. 
82. Napier v. Strong, 19 Ga. A. 401, 
91°SE 579; - BostonCons." Gas Co. -v. 


Folsom, 237 Mass. 565, 130 NE 197; 
Jackson v. Rice, (Tex. Civ. A.) 295 
SW 352. And see cases infra note 
34. 


Reliance on representations gener- 
ally see supra § 91. 


33. Zwart v. Landfield, 93 Cal. A. 
328, 269 P 740. And see cases infra 
note 34. 


34. U. S.—Hansen v. Baltimore 
Packing, etc., Co., 86 Fed. 832; Greene 
v. Societé Anonyme des Matieres Col- 
orantes et Produits Chinniques de St. 
Denis, 81 Fed. 64 [app dism 84 Fed. 
1017, 28 CCA 682]. 


Ala.—Tillis v. Smith Sons Lumber 
Con L88o Ada. *1 22757 65.2571 0155.0 Bainev. 
Withey, 107 Ala. 223, 18 S 217. 


Cal.—Davis: v. Monte, 81 Cal. A. 164,' 
2pauk. 3024. Hall ve Mitchell, 59: Cal. A. 
743, 211 P 853. 


Colo.—Beard v. Bliley, 


3 Colo. A! 
479, 34 P 271. 


Fla.—Smith v. ete rete SED 85} 
Fla. 431, 96 S 394. 
Ga.—Williams v. RUGOHE: 164 Ga.! 


311, 138 SE 580; Dortie v. Dugas,’ 55 | 
Ga. 484; Miller v. Ferguson, -37 Ga.} 
558; Napier v. Strong, 19 Ga. A..401,. 
91 SE 579. 


Ill—Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 NE 723; Bur- 
wash v. Ballou, 230 Il, 34, 82 NE 255, 
15. LRANS 409 {aff 132 Ill. A: 711: 
Tryce v. Dittus, 199 Tll.. 189, 65 NE 
220; O’Donnell, etce., Brewing Cou v.. 
Farrar, 163 Ill. 471, 45 NE 283; Miller 
v. Young, 33 Ill. 354; Zalapi v. Hol-| 
comb, ete., Mfg. Co.,: 241 Ill. A. 102;' 
Barrie v..Jerome, 112 Ill, A. 329. 


Ind.—Curry v. Keyser, 30 Ind. 214;' 
Jenkins v. Long,.19 Ind. 28, 81 AmD 
374; Merchants’ Nat. Bank v. Nees, 
62 Ind. A. 290, 110 NE 73, 112 NE 904.) 

Iowa.—Scroggin v. Wood, 87 Iowa 
497, 54 NW 437; Dawson v. Graham, ' 
48. Towa 878; Rawson v. Harger, 48 | 
Iowa 269. 

Ky.—Ades v. Wash, 199 Ky. 687, 251’ 
SW 970; Head v. Dant, 21 SW 528, 
114 KyL 742. 

Md.—Buschman v. Codd, 52 Md. 202. 

Mass.—Boston Cons.-Gas Co. v.-Fol- 


Representing that a horse has! som, 237 Mass. 565, 130 NE 197; Fed- 


| Schlueter, 


tained by the seller,** it is not such a false represen- 
tation as will constitute fraud as against the buyer.** 


eral Coal, etc., Co. v. Coryell, 223 Mass. 
430, 111 NE 1041; American Soda 
Fountain Co. v. Spring Water Carbo- 
nating Co., 207 Mass. 488, 93 NE 801; 
Schramm v. Boston Sugar Refining 
Co., 146 Mass. 211, 15 NE 571; Poland 
v. Brownell, TSH ‘Mass. 138, 41 AmR 
2153 Homer v. Perkins, 124 Mass. 431, 
26 AmR 677; Belcher v. Costello, 122 
yee 189; Pike v. Fay, 101 Mass. 

Mich.—Bourke v. Checker Cab Mfg. 
Corp., 239 Mich. 229, 214 NW 82; 
Johnson v. Seymour, 79 Mich. 156, 44 
NW 344. 

Minn.—Bigelow__v. Barnes, 121 
Can aae 148, 140 NW 1032, 45 LRANS 


Mo.—Nauman v. Oberle, 90 Mo. 666, 
3 SW 380; Sawyer v. Horne’s Zoologi- 
caleArenas :Co. 2 GA.)y Wo 5) SIWWae Does 
Brockhaus v. Schilling, 52 Mo. A. 73. 


Mont.—F. B. Connelly Co. v. 
69 Mont. 65, 220 P 103. 


Nebr.—Moore v. Scott, 47 Nebr. 346, 
66 NW 441. 


N. J.—State v. Cass, 52 N. J. L. 77, 
18 A 972 


INS = ales v. Gilbert, 154 App. 
Div. 297, 188 NYS 996; Arnold v. Nor- 
folk, etc., Hosiery Co., 76 Hun 15, 28 
NYS 638) fafft..148. IN.- Y....3925 42 NE 
980]; St. Hubert Guild v. Quinn, 64 
Mise. 336, 118 NYS 582. 


N. C.—Woodridge v. Brown, 149 N. 
€.-299, 62. SE 1076: 

N. D.—Dowagiae Mfg. Co. v. Mahon, 
13.N. D. 516, 101 NW 903. 


Oh.—J. B. Colt Co.-v. Wasson, 32 
‘Oh. Cir. A. 369; ‘Curran v. Hauser, 4 
OhS&CP 449 [rev on other grounds 


|8 OhS&CP 495, 5 OHNP 224]. 


Or.—Smith v. Johns, 113 Or. 351, 
232 P 786; Clearwater v. Forrest, 72 
Or. 312, 143: P 998. 


moan Svane v.,Cummins, 59 Pa. 84; 
|| Franklin Sugar ‘Refining Co. v. Han- 
scom, 30 Pa. Dist. 501. 


R.. l—tLyons v. Briggs, 14 R.-I. 222, 
51.AmR, 372. 

Tex.—Jackson v: Rice, (Civ. A.) 295 
SW 352. 

Va.—Scott v.. Boyd, 101 Va. 28, 42 
SE 918; Campbell v. Eastern Bldg., 
ete., Assoc., 98 Va. 729,).37 SE. 350. 


Wash.—O’Neil v. Washelli Cemete- 
ry Assoc., 138 Wash. 566, 244 P 990; 
Aurora Land Co. v. Keevan, 67 Wash. 
305,.121 P 469% pines v. Grinstead, 


| 12 Wash. 670, "42 P 121 


Wis.—oO. L. Packard. Mach. Co. v. 
Schweiger, 147 Wis. 67, 1832 NW 606; 
Vodrey Pottery Co. v. H. 5. Horne Co., 
117 Wis. 1, 983 NW 823; Morrison vy. 
Koch, : 32 Wis. 254; Hardy v. Stone- 
braker, 31 Wis. 64 0. 

[a] Statements held statements of 
opinion or belief as to: (1) Books 
| being fine reading, fit for everybody. 
| St. Hubert Guild v. Quinn; 64 Mise. 
336, 118 NYS 582. (2) Filing case be- 


| ing’ suitable to accommodate filing en- 


velopes containing legal documents 
placed therein unfolded. Gordon v. 
Manhattan Desk Co., 123 NYS 57. (3) 


188 [55 C.Jd.] 


It is sometimes 


edge of the parties.*° 


As fraud. Although a seller’s statement is in the 
form of an expression of opinion, it may amount to 
fraud if it is accompanied by active misrepresenta- 
tions or concealment,*” or if it relates to a fact or 
subject of which the seller has special knowledge, 
and he states his opinion falsely with the intention 
of deception;*® or if it is made and intended to 


Goods sold being used in the manufac- 
ture of food products without violat- 
ing the laws of other states or of for- 
eign countries. Bernhan Chemical, 
ete., Corp. v. Ship-A-Hoy, 200 App. 
Div. 399, 193 NYS 372 [mod on other 
grounds 234 N. Y. 563, 138 NE 447]. 
(4) Law books containing treatises 
written by prominent members of the 
bar of a particular state and deci- 
sions and citations relating to the law 
in such state. -L. D. Powell Co. v. 
Bernstein, 164 NYS 795. 
lar city offering an opportunity to ao 
a profitable taxicab business. Bourke 
v. Checker Cab Mfg. Co., 239 Mich. 
2daoka NW, S20. (6) Scarcity or 
goods sold. O’Neil v. Washelli Ceme- 
tery Assoc., 138 Wash. 566, 244 P 990. 
(7) Speed of horse. State v. Cass, 52 


INES Si pAs ora CS) Stallion 
not producing sorrel colts. Scroggin 
v. Wood, 87 Iowa 497, 54 NW 487. 


Time when cows would become 
“fresh.” Smith v. Johns, 113 Or. 351, 
232 P 786. (10) Utility of machine. 
Zalapi v. Holcomb, ete., Mfg. Co., 241 
Til. A. 102. 

{b] As to state of mind of anoth- 
er.—A statement by a book salesman 
to a married woman as an inducement 
to her to purchase books, that her 
husband would not be angry with her 
for making the purchase, is a mere 
expression of opinion as to a future 
state of mind of the husband. Funk, 
ete., Co. v. Roemer, 137 NYS 868. 


[ec] On sales of patents the fol- 
lowing representations have been held 
statements of opinion: (1) That a 
patent is valid and covers a tertain 
method of manufacture. Huber v. 
Guggenheim, 89 Fed. 598. (2) As to 
the supposed value of an invention, 
and what may be done with it. Pat- 
ent Title Co. v. Stratton, 89 Fed. 174. 
(3) That a patent is a valuable and 
useful improvement. Bain v. Withey, 
107 Ala. 223, 18 S217. 

{d] Cost of operation.—Represen- 
tations as to the monthly cost for the 
heating with a gas-heated boiler, are 
merely expressions of opinion, judg- 
ment, or estimate, on which the buyer 
cannot rely as a ground for rescission 
of the contract. Boston Cons. Gas Co. 
v. Folsom, 237 Mass. 565, 130 NE 197. 


[e] Climatic conditions.—Misrep- 
resentations relating to climatic con- 
ditions causing water to freeze are 
treated as mere expressions of opin- 
ion, being matters of general knowl- 
edge. Oxweld Acetylene Co. v. Dar- 
den, (Tex. Civ. A.) 194 SW 1131. 

35. Holcomb, etc., Mfg. Co. v. Au- 
to Interurban Co., 140 Wash. 581, 250 
P 34, 51 ALR 39. 

Russell v. Roscoe, (Cal. A.) 
289 P 185; Zwart v. Landfield, 93 
Cal. A. 328, 269 P 740; Hall v. Mitch- 


(9) 


ell, 59 Cal. A. 743, 211 P 853; Hodg- 
kins v. Dunham, 10 Cal. A. 690, 103 
P.. .351;5 Holcomb, ete., Mfg Co. Vv. 


Auto Interurban Co., 140 Wash. 581, 
250 P 34, 51 ALR 39. 


37. Zwart v. Landfield, 93 Cal. 


difficult, however, 
whether a given statement is one of opinion or one 
of fact,*° as whether it is the one or the other de- 
pends largely on the form of the statement, the 
surrounding circumstances, and the respective knowl- 


(5) Particu-, 


| fact. 


SALES 


to determine 


er’s 


“ouffing,’’4? 


328, 269 P 740; Hall v. Mitchell, 59 


Cal. A. 748, 211 P 853. 


Seller’s failure to disclose facts as 
fraud generally see supra §§ 97-99. 


38. Russell ve Roscoe, (Cal. A.) 
289 P 185; Zwart v. Landfield, 93 
Cal. A. 328, 269 P 740; Hall v. Mitch- 
ell,» 59 Cal. A. 743, 211 P’ 8538; Gones 
Vv. Grieve, 15 Cal. A. 561, 115 °P 333; 
O’Brien v. Von Lienen, (Tex. Civ. A.) 
149 SW 723; Holcomb, etc., Mfg. Co. 
v. Auto Interurban Co., 140 Wash. 
581, 250 PB 34, 51 ALR 39. 


[a] Illustrations.—(1) A statement 
by an agent that because of his par- 
ticular knowledge of the subject a 
given result will follow a given act, 
implies an assertion that he knows 
the facts which justify and make 
certain his opinion, and if false, is 
actionable as a representation ~of 
Holcomb, etc., Mfg. Co. v. Au- 
to Interurban Co., 140 Wash. 581, 250 
Pod —5l ALR 39." (2)) Representa- 
tions as to the income and expenses 
of a hotel which are peculiarly with- 
in the knowledge of the seller are of 
fact, and if false and relied on, will 
sustain a verdict for rescission of 
the contract. Hahn v. Brickell, 135 
Wash. 189, 237 P 305, 131 Wash. 212, 
229 P 739. (3) A representation by 
a seller of a jack as to its potency is 
a representation of a fact, and not 
a matter of mere opinion. Jones v. 
Grieve, 15° Cal) A.’561;, 115. P3338: 


{b] Bule applied.—Where a breach 
of contract by a seller of cattle is 
relied on and the buyer shows that 
the seller merely expressed an opin- 
ion as to the character of the cattle, 
the buyer may not recover unless he 
alleges and proves that the seller 
knowingly and willfully misrepre- 
sented his opinion. O’Brien v. Von 
Lienen, (Tex. Civ. A.) 149 SW 723. 


39. U. S.—Independent Harvester 
Co. v. Tinsman, 253 Fed. 935, 166 CCA 
35. 


Ala.—J. B. Colt Co. vy. Price, 210 


Ala. 189, 97 S 696; Tillis v. Smith 
Sons Lumber Co., 188 Ala. 122, 65 S 
1015. 

Cal.—Knight v. Bentel, 39 Cal. A. 
502, 179 P 406. 

Mass.—Stone v, Pentecost, 206 


Mass. 505, 92 NE 1021. 


Tex.—Fenley v. Crawford, (Civ. A.) 
237 SW 590; Doolen v. Hulsey, (Civ. 
A.) 192 SW 364; George W. Saunders 
Live Stock Commn, Co. v. Kincaid, 
(Giy. AS) £68 SW. 977, 


Wis.—Birdsey v. Butterfield, 
Wis. 52. 


fa] Tlustrations.—(1) The _ fact 
that, in a writing given the buyer 
relating to the business done by the 
dairy sold, the seller referred to his 
representation as an “estimate” and 
prefaced them by “I think,’ would 
not prevent a recovery as for mis- 
representations, if the seller intended 
the buyer to understand that -such 
representations were statements of 
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[§§ 100-101 


be understood and accepted as a representation of 
fact,*® or where the expression of opinion is so blend- 
ed with or based on statements of fact as to become 
itself a statement of fact.*° 

[§ 101] (b) ‘“Dealer’s Talk” in General. A sell- 
commendatory expressions and extravagant 
statements, such as men commonly use to puff their 
wares and induce others to enter into bargains, and 
commonly called ‘ 
are not deemed to be representations of 
fact, and the buyer has no right to rely on them,** 
and therefore ordinarily such expressions or state- 
ments cannot be made the basis of a charge of fraud 


‘dealer’s talk,’’4! “trade talk,”*? or 


actual facts taken from his books. 
Stone v. Pentecost, 206 Mass. 505, 92 
NE 1021. (2) Representations to 
purchasers without recourse’ that 
notes were “good,” or “good as gold,” 
are not necessarily statements of 
opinion, but, if made and intended to 
be accepted as statements of fact, 
they are actionable if fraudulent. 
Doolen v. Hulsey (Tex. Civ. A.) 192 
SW 364. (3) A representation by a 
seller of a well-drilling machine that 
it would drill a well to a depth of 
750 feet is a statement of material 
fact, and not an expression of opin- 
ion. Fenley v. Crawford, (Tex. Civ. 
A.) 2837.SW 590. (4) A statement by 
a salesman that hogs in cars are 
sound and free from disease, made 
to a prospective buyer taken to where 
the hogs are, is not an expression of 
opinion, but representations of facts, 
and the buyer relying thereon can 
sue for their falsity. George W. 
Saunders Live Stock Commn. Co. vy. 
Kincaid, (Tex. Civ. A.) 168 SW 977. 
(5) A representation that a sales con- . 
tract tendered for a signature is not 
binding, but only a shipping bill, is 
a statement of fact, even if only an 
expression of opinion as to the legal 
effect of the writing, being an affirm- 
ation of the fact of a bona fide opin- 


ion. J: B. Colt' Co: -v.- Brice; 210) Ala: 
189, 97 S 696. 
40. Independent Harvester Co. v. 


Tinsman, 253 Fed.’ 935, 166 CCA 35; 
Davis v. Monte, 81 Cal. A. 164, 253 
P 352; Scholfield Gear, etc., Co. v. 
Scholfield, TL Connn” 1 40 wN 1046; 
Hotchkiss vy. Bon Air Coal, etc., Co., 
108 Me. 34, 78 A 1108. 


cat Defined 17 C. J. p 1157. 


Gaar v. roca 128 Iowa 
603, “105 NW 10 


[a] thidtintaae Ak ee ee 
that an engine sold had been former- 
ly used, rebuilt, and was practically 
as good as new, and that it would 
steam well and was of sufficient pow- 
er to drive defendant’s threshing ma- 
chine, were mere expressions of opin- 
ion, or ‘“‘trade talk,’ other than the 
representation that it had been re- 


built. Gaar v. Halverson, 128 Iowa 
603, 105 NW 108. 

43. Defined 51 C. J. p 90. 

44. Homer vy. Perkins, 124 Mass. 
431, 26 AmR 677; Handy v. Waldron, 
18 R. I. 567, 569, 29 A 143, 49 AmSR 


794; Oneal v. Weisman, 39 Tex, Civ. 
A. 592, 88 SW 290. “And see cases 
infra note 45. 


“The common experience of man- 
kind is that an ordinarily prudent 
buyer will not rely on such state- 
ments to his hurt. The law, there- 
fore, recognizes the fact that men 
will naturally overstate the value 
and qualities of the articles which 
they have to sell, and that a buyer 
has no right to rely thereon.” Handy 
v. Waldron, supra 


Reliance on seudedouth tia in ger. 
eral see supra § 91. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 101-102] 


in the sale in connection with which they are used;*° 
particularly where the buyer is familiar with such 
expressions and statements,*® or has had a full op- 
portunity to inspect ‘and test the property.** 
not the policy of the law, however, to extend for the 
benefit of sellers the lmits of immunity for false 
statements under the guise of trade talk;** 
therefore, this doctrine has no. application to false 
representation of material facts, which are in their 
nature calculated to deceive, and are made with that 
intent,*® and which may be and are relied on by 
the buyer and become an inducing cause of the 


45. U. S.—Southern Dev. Co. v. 
Silva, 125 U. S: 24%, 8 SCt 881, 31 
L. ed. 678; Vulcan Metals Co. v. 


Simmons Mfg. Co., 248 Fed. 853, 161 
CCA 7 [certiorari den 247 U. S. 507 
mem, 38 SCt 427 mem, 62 L. ed. 1241 


7 eee Reynolds v. Palmer, 21 Fed. 
Ala.—Collins v. Berman, 209 Ala. 
18 95 S 287; Sledge v. Scott, 56 Ala. 


Ark.—Righter v. Roller, 31 Ark. 170. 


Ga.—Williams v. Fouche, 164 Ga. 
311, 138 SE 580, 581 [cit Cyc]; Ter- 
hune v. Coker, 107 Ga. 352, 33 SEH 394. 

Ill.—Burwash v. Ballou, 230 Ill. 34, 
82 NE 355, 15 LRANS 409 [aff 132 
Ill, A. 71]; Dillman~v. Nadlehoffer, 
119 Till. 567, 7 NE 88; Drosdoff v. 
Fetzer, 178 Il). A. 386; MHarris v. 
Brain, 33 Ill. A. 510. 


Iowa.—Hogan v. McCombs, 
Iowa 650, 180 NW _ 770; 
Graham, 48 Iowa 378. 


Ky.—Crawford v. Livingston, 153 
Ky. 58, 154 SW 407, 44 LRANS 640. 


Mass.—Deming v. Darling, 148 
Mass. 504, 20 NE 107, 2 LRA 1743; 
Kimball vy. Bangs, 144 Mass. 321, 11 
NE 113; Teague v. Irwin, 127 Mass. 
217; Morse v. Shaw, 124 Mass. 59. 


Mich.—Jackson v. Collins, 39 Mich. 
57. 


190 
Dawson v. 


N. C.—Vaughan v. Exhum, 161 N. 
CeO MATT SH 6195. Unity per CO. V- 
Ashcraft, 155 N. GC. 68, 71° SE 61; 
Williamson v. Holt, 147 N. C. 515, 61 
SE 384, 17 LRANS 240; National 
Cash Register Co. v. Townsend, 137 
N. C. 652, 50 SE 306, 70 LRA 349. 


Oh.—J. B. Colt Co. v. Wasson, 32 
©; GA.369: 

Pa.—Griffiith v. Herr, 17 Pa. Super. 
601; Macbeth v. Lee, 5 Pa. Co. 225. 


R. I.—Handy v. Waldron, 18 R. I. 
567, 29 A 148, 49 AmSR 794. 


Tex.—Oneal v. Weisman, 
Civ. A. 592, 88 SW 290. 


Utah.—Campbell v. Zion’s Co-op. 
Home Bldg., etc., Co., 46 Utah 1, 148 
P 401. 

N. S.—Young v. McMillan, 40 N. S. 
52. 
Ont.—Dixon v. Georgas, 4 OntWN 
462, 23 OntWR 524. 

[a] “®he reason of the rule lies, 
we think, in this: There are some 
kinds of talk which no sensible man 
takes seriously, and if he does he 
suffers from his credulity. If we 
were all scrupulously honest, it would 
not be so; but, as it is, neither party 
usually believes what the seller says 
about his own opinions, and each 
knows it. Such statements, like the 
claims of campaign managers before 
election, are rather designed to allay 
the suspicion which would attend 
their absence than to be understood 
as having any relation to objective 
truth. It is quite true that they in- 
duce a compliant temper in the buy- 
er, but it is by a much more subtle 
process than through the acceptance 
of his claims for his wares.” Vulcan 
Metajs Co. v. Simmons Mfg. Co., 248 
Fed. 853, 856 [certiorari den 247 U. 


Bole Dex, 


SALES 
sale.>° 


$ ments.°! 
It is 


and,” 


S. 507 mem, 38 SCt 427 mem, 60 L. 


ed. 1341 mem]. 


{b] Business “good.”’—Where a 
seller in representing the amount of 
trade to induce a purchase of his 
business, merely says that the busi- 
ness is “good,’’ which is true, there 
is no fraud. Dixon v. Georgas, 4 Ont 
WN 462, 23 OntWR 524. 

[ec] A representation that books 
are a special limited, extra illustrated 
edition is not merely “dealer’s talk.” 
Schultheis v. Sellars, 223 Pa. 513, 72 
A 887, 22 LRANS 1210. 

46. Crawford v. Livingston, 153 
Ky. 58, 154 SW 407, 44 LRANS 640. 

{a] Rule applied.—It is not 
ground for the rescission of a contract 
to purchase fruit jars that they do 
not come up to the extravagant com- 
mendations made by the seller’s sales- 
man, where the buyer is an experi- 
enced merchant, familiar with the ex- 
aggerated praise that salesmen are 
in the habit of indulging in in their 
efforts to sell goods. Crawford v. 
Livingston, 153 Ky. 58, 154 SW 407, 
44 LRANS 640. 

47, Vulcan Metals Co. v. Simmons 
Mfg. Co.,. 248 Fed. 853, 161 CCA 7 
[certiorari den 247 U. S. 507 mem, 38 
Sct 427 mem, 62 L. ed. 1241 mem]. 


Representations where means of 
knowledge at hand generally see in- 
fra § 108. 

48. Noyes v. Meharry, 
598, 100 NE 1090. 


49. Harris v. Rosenberger, 145 Fed. 
449, 76 CCA 225, 13 LRANS 762 [rev 
136 Fed. 1001, and certiorari den 203 
WU, (8. 591) 027 (SCt 778, Sila ted) 831g); 
Hogan v. McCombs, 190 Iowa 650, 180 
NW 770. 

50. Noyes v. Meharry, 213 Mass. 
598, 100 NE 1090; Hall v. Duplex- 


213 Mass. 


Power Car Co., 168 Mich. 634, 135 
NW 118; Wegner v. Herkimer, 167 
Mich, 587, 1383 NW 623. 

51. As to: 


Contracts in general see Contracts § 
285. 
Fraud in general see Fraud § 25. 


52. See supra §§ 86, 96. . 
53. Ga.—Dasher v. International 
Harvester 'Co., (A); 155° SH 211; 


Walker v. Story, 14 Ga. A, 9038, 82 SE 
355. 


Ind.—Conant v. Terre Haute Nat. 
State Bank, 121 Ind. 323, 22 NE 250. 


Ky.—vVokes vy. Eaton. 119 Ky. 913, 
85 SW 174, 27 KyL 358. 

Mass.—Vouros v. Pierce, 226 Mass. 
dbs (bLo VN Eye 

N. C.—National Cash Register Co. 
v, Townsend, 137 N. C. 652, 50 SE 
306, 70 LRA 349. 

Pa.—Franklin Sugar Refining Co. v. 
Hanscom, 30 Pa. Dist. 501. 

Tex.—Oxweld Acetylene Co. v. Dar- 
den, (Civ. A.) 194 SW 1131. 

[a] Illustration.—False represen- 
tations that water in a retainer of an 
acetylene plant would not freeze is 
not actionable fraud, since it relates 
to a future occurrence. Oxweld Acet- 
ylene Co. v. Darden, (Tex. Civ. A.) 
194 SW 1181. 
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[§ 102] (c) Predictions and Promissory State- 
Sinee in order to constitute fraud a false 
representation must relate to a past or existing 
fact,®? a statement or representation by the seller 
cannot be made the basis of a charge of fraud, where 
it consists merely of an unfulfilled prediction or 
guess as to future conditions or events,°* or where 
it consists of a mere promissory representation of 
intention or expectation as to some future act or 
performance, which is not carried out,** such as an 
unfulfilled promise to assist or to furnish assistance 


_(b] A prediction of scarcity and 
high prices for the commodity sold 
does not constitute fraud. Franklin 
Sugar Refining Co. v. Hanscom, 30 
Pa. Dist. 501. 


_[e] Salable-—An oral representa- 
tion by a seller’s agent that the ar- 
ticle sold will prove salable and pro- 
duce certain named profits cannot be 
the basis for a rescission by the buy- 
er. Walker v. Story, 14 Ga. A. 803, 
82 SE 355. A 


B£5 Uh, 6 huberavene } 
89 Fed. 598. uggenheim, 


Ala.—Patton v. Tidwell, 1 NF 
663, 87 S 624. Deere 


Ga.—Southern Fertilizer, ete., Co. 
v. Harrell, 17 Ga. A. 642, 87 SE 911. 
Ill.—Keithley v. New York Mut. L. 


Ins. Co., 271 111.584, 111 NE 503; 
Warren v. Doolittle, 61 Ill. 171. 


Ind.—Ayres v. Blevins, 28 Ind. 3 
101, 62 NE 305. piers 
Iowa.—City Deposit Bank v. G 
138 Iowa 156, 115 NW 893... 
Ky.—Pratt.v. York, 197 Ky. 87 
248 SW 492. SS olees 
Mass.—Fedéral Coal, etc., Co. ’v, 
Coryell, 223 Mass. 430, 111 NE 1041. 


Mich.—Ashalter v. Pet 
Mich. 64, 214 NW 964. ie eines 
Minn.—Bigelow  v. Barnes, 121 


nae 148, 140 NW 1032, 45 LRANS 


Mo.—Younger v. Hoge, 211 Mo. 444 
111 SW 20, 18 LRANS 94: Stevens 
v. Smotherman, (A.) 24 SW (2d) 670; 
Shoup v. Tanner-Buick Co., 211 Mo. 
A. 480, 245 SW 364; Luchow v. Kan- 
see Gib Breweries Co., (A.) 183 SW 


N. H.—Shattuck v. Robbi 
H. 565, 44 A 694. te gia Mey 
N. M.—wWitt v. Cu 
143, 50 P 328. SARE 
N. Y.—Wilford Hall Laboratories 
v. Schoenfeld, 182 App. Div. 504, 169 
NYS 912; Wheeler v. Mowers, 16 
Misc. 143, 38 NYS 950. 


N. C.—White Sewing Mach. Co. v. 
Bullock, 161 N. C. 1, 76 SE 634; Wil- 
liamson v. Holt, 147 N. C. 515, 61 
SE 384, 17 LRANS 240. 


Or.—Fleming v. Gerlinger Motor- 
car Co., 86 Or. 195, 168 P 289. 


_ Tex.—Inner Shoe Tire €o. v. Wil- 
liamson, (Civ. <A.) 240 SW _ 330; 
American Law Book Co. v. Fulwiler, 
(Civ. A.) 219 SW 881. 


Vt.—Harponola Co. v. Wilson, 
Vt. 427, 120 A 895. 

Va.—Scottyv. Boyd, Lol Vari 23) 842 
SE 918. 

Wash.—O’Neil v. Washelli Ceme- 
tery Assoc., 188 Wash. 566, 244 P 
990; Fryar vi Hazelwood Holstein 
Farms, 97 Wash. 78, 165 PB 1084. 

[a] Representations held promis- 
sory: (1) As to quality of coke to 
be manufactured. Federal Coal, etce., 
Co. v. Coryell, 223 Mass. 430, 111 NE 
1041. (2) That price of goods sold 
would be shortly advanced. O'Neil 
v. Washelli Cemetery Assoc., 138 
Wash. 566, 244 P 990. (3) That cer- 
tificate showing that cattle sold had 
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140 [55-C.J.] 


to the buyer in selling goods purchased for resale,** 
unless the statement is intended and accepted as a 
representation of fact,°® or involves a misstatement 
or concealment of existing facts,®7 or constitutes 
part of a trick for making the sale.°® 

In some jurisdictions, a promissory 
statement cannot be made the basis of a charge of 
fraud on the part of the seller, although the promise 
is made without any intention at the time of fulfilling 


Intention.°° 


been tuberculin tested would be given 
to purchaser at the sale. Fryar v. 
Hazelwood Holstein Farms, 97 Wash. 


78, 165 P 1084. (4) That seller of 
medicinal and Surgical plasters, 
dressings, ete., would select such 


merchandise and so pack it for ship- 
ment as to be suitable for sale in 
republics of Argentine and Uruguay. 
Wilford Hall Laboratories v. Schoen- 
feld, 182 App. Div. 504, 169 NYS 912. 
[b] Continuation of publication of 
law books.—The failure of the rep- 
resentations of the salesman of a 
law book. publishing company, that 
the company would continue the pub- 
lication of its books so long as an- 
other company continued to publish 
certain books, did not authorize a 
rescission of the contract as to books 
published and delivered to the sub- 
scriber. Bigelow v. Barnes, 121 Minn. 
148, 140 NW 1032, 45 LRANS 208. 
[c] Procurement of contracts.—A 
seller of a jitney bus is not guilty 
of actionable fraud by promising a 
buyer that if his venture should fail 
to be a financial success it would 
procure contracts from individuals 
and firms for profitable use of the 
ear, and by failing to fulfill such 
agreement. Fleming v. Gerlinger 
Motorcar Co., 86 Or. 195, 168 P 289. 


[ad] Money back if not satisfied.— 
A statement of the seller that 
if the buyer was not satisfied he 
would refund the money is in the 
nature of a promise, and not a rep- 
resentation of fact, which could be 
a ground of recovery for fraud. Mc- 
Avoy v. Maxwell, 158 NYS 844. 


{[e] As merged in the contract.— 
Statements by the seller on the sale 
of a heating apparatus, that it is per- 
fect in every respect; that it will 
heat the house and do its work bet- 
ter than a furnace; that it will pay 
for itself in five years in the saving 
of fuel; and that it is cheaper in 
the end than a furnace, are repre- 
sentations of a promissory character, 
which become merged in the writ- 
ten contract of sale, and therefore 
are not such misrepresentations as 
become the basis of fraud. Wheeler 
v. Mowers, 16 Misc. 143, 38 NYS 
950. 

55. Iowa.—Security Sav. Bank v. 
Capp, 193 Iowa 278, 186 NW 927. 

Ky.—Stevens v. Chatfield, 230 Ky. 
194, 18 SW (2d) 1006. 


Minn.—Marshall Milling Co. v. 
Hintz-Cameron Co., 156 Minn. 301, 
194 NW 772. 

Tex.—Inner Shoe Tire Co. v. Wil- 
liamson, (Civ. A.) 240 SW 330. 


Vt.—Harponola Co. v. Wilson, 
Vt. 427, 120 A 895. 

{a] Tllustrations.—(1) A _ seller’s 
promise to furnish a salesman to 
assist in selling radios is not a mis- 
representation relieving the buyer 
from obligations. Stevens v. Chat- 
field, 230 Ky. 194, 18 SW (2d) 1006; 
Stevens v. Smotherman, (Mo. A.) 24 
Sw (2d) 670. (2) A Seller’s prom- 
ise to furnish an experienced sales- 
man to go with its agent, who pur- 
chased its goods for resale, to sell 
and demonstrate the use thereof, is 
not a material past or existing fact, 
nor is it coupled with any such fact, 
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but is merely a false promise, fail- 
ure to carry out which does not of 
itself constitute fraud. Security Sav. 
Bank v. Capp, 193 Iowa 278, 186 NW 
927. (3) Where the sSeller’s agent 
in soliciting a further order for flour 
promised to go with the buyer and 
sell the goods then on hand, the mere 
fact that he made no sales is not 
sufficient to show that the promise 
was made with a fraudulent intent. 
Marshall Milling Co. Ve. PeeLintze 
Cameron Co., 156 Minn. 301, 194 NW 
402. 


56. Franck-Philipson v. Hanna, 
etc., Handle Co., (Mo. A.) 200 SW 
718; White Sewing Mach. Co. v. Bul- 


lock, 161 N. C. 1, 76 SE 634. 


[a] Representations of fact and 
not promise.—(1) Where the patentee 
of a bleaching process represents to 
the owner of a tool handle factory 
that his process will bleach handles 
according to sample at a cost of less 
than twelve cents per dozen, and the 
process is secret, the representations 
are of fact, and not mere promises. 
Franck-Philipson v. Hanna, etc., 
Handle -Co:,' (Mo. A.) 200 SW .718. 
(2) False representations by an agent 
of a sewing machine company that 
a competitor in the same locality had 
but three machines on hand, and no 
other machines would be sold to him, 
by which the buyer is induced to 
give a large order for sewing ma- 
chines, is not a mere promissory war- 
ranty, but constitutes ground for 
rescission. White Sewing Mach. Co. 
v. Bullock, 161 N. C. 1, 76 SE 634. 


57. Burroughs Adding Mach. Co. 
v. Scandanavian-American Bank, 239 
Fed. 179; Keithley v. New York Mut. 
li Ains Coie 70 Mls 584) bt NB 503% 
Nickle v. Reeder, 66 Okl. 10, 166 P 
895; Jankowsky v. Slade, 60 Wash. 
Oil lala h hors 


58. Harponola Co. v. Wilson, 96 
Vt. 427, 120 A 895. 

[a] Thus, where a merchant is 
tricked into giving an order for 


phonographs, and is induced to give 
a note therefor by representations 
concerning their value, and promises 
that men would be sent to assist 
in selling them, and that a refund 
would be made for each machine not 
sold, the broken promises may be con- 
sidered’ on the question of fraud. 
Harponola Co. v. Wilson, 96 ,Vt. 427, 
120 A 895. 

59. Intent as to representations 
generally see supra § 90. 

60. Keithley v. New York Mut. L. 
InsyeCor, A270 D bs 408 ny SINE) Oss 
Ayres v. Blevins, 28 Ind. A. 101, 62 
NE 305; Stevens v. Chatfield, 230 Ky. 
194,18 SW (2d) 1006; Young v. Hoge, 


|} 211 Mo. 444, 111 SW 20, 18 LRANS 
Gia 
124 SW (2d) 670; 


Stevens v. Smotherman, (Mo. A.) 
Shoup v. Tanner- 
Buick Co., 211 Mo. A. 480, 245 SW 
364. 

61. Iowa.—Security Sav. Bank v. 
Capp, 193 Iowa 278, 186 NW 927; City 
Nat. Bank v. Mason, 192 Iowa 1048, 
186 NW 380; City Deposit Bank v, 
Green, 138 Iowa 156, 115 NW 893. 


Minn.—Marshall Milling Co. v. 
Hintz-Cameron Co., 156 Minn. 301, 194 
NW 772; Bigelow v. Barnes, 121 Minn. 
148, 140 NW 1032, 45 LRANS 203. 


[§§ 102-103 


In other jurisdictions, however, fraud may be 
based on such a promise if the seller had no intention 
of performing it.°t 

[§ 103] (ad) Representations as to Value®*—aa. 
In General. Asa general rule, where the parties deal 
on an equal footing, the buyer, having an opportu- 
nity to examine the property or an equal means of 
knowledge in regard thereto,°* as where he has been 
in possession of or acquainted with the property for 


N. M.—Witt v. Cuenod, 9 N. M. 148, 
50 P 328. 


Or.—Koehler v. Dennison, ‘72 Or. 
362, 143 P 649. 


Tex.—Edward Thompson Co. v. 
Sawyers, 111 Tex. 374, 234 SW 873. 
Wash.—Shrive v. Andrews, 149 


Wash. 561, 271 P 823. 


[a] MIllustration.—Where sellers of 
a barber shop represent that a lease 
could be obtained, the word “lease” 
means a writing executed by the own- 
er evidencing a demise for a reason- 
able term; and where they know at 
the time that such lease cannot be 
secured, they are liable for the mis- 
Statements. Koehler v. Dennison, 72 
Or. 362, 143 P 649. ; 


[b] Rule applied.—Where, in an 
action to recover the balance owing 
for a set of law books and four sup- 
plements, an answer avers that plain- 
tiff’s agent represented that it would 
deliver to defendant annual supple- 
ments for at least fifteen years or so 
long as defendant lived or continued 
to practice law, that plaintiff knew at 
the time that it would not be able to 
issue such supplements, and that such 
representation was false and fraudu- 
lent, and was intended to and did de- 
ceive defendant, who executed the 
contract in reliance thereon, it sets up 
such fraud as will entitle defendant 
to a rescission of the contract with 
recovery of the payments made or to 
damages for the injury sustained. 
Edward Thompson Co. v. Sawyers, 111 
Tex. 374, 234 SW 8738. 


62. As to fraud generally see 
Fraud §§ 110-113. 
63. Colo.—Fraser v. Walker, 65 


Colo. 126, 173 P 1088. 


Ga.—Hayslip v. Fields, 142 Ga. 49, 
82 SE 441. 


Ky.—Bentley v. Stewart, 180 Ky. 23, 
201 SW 978. 

La.—E. J. Deas Co. v. Texas Co., 
129 S 678, 


Mass.—M. & M. Co. v. Hood Rubber 
Co., 226 Mass. 181, 115 NE 234; Veasey 
v. Doton, 3 Allen 380. 


Nebr.—Giles v. Horner, 
162, 149 NW 3383. 


Or.—Cripe v. Wade, 123 Or. 111, 261 
iv ee Elgin v. Snyder, 60 Or. 297, 118 
P 280. 


Wash.—Pigottv. Graham, 48 Wash. 
348, 98 P 435, 14 LRANS 1176. 


And see cases infra note 66. 


[a] Illustrations.—(1) Represen- 
tations by a seller of an interest in a 
mercantile business as to the value of 
the stock of merchandise, inspected 
by the buyer who knew, or should 
have known, from experience its val- 
ue, amount only to an expression of' 
opinion, not warranting a cancellation 
of a purchase money note for fraud. 
Cripe v.. Wade, (123 Or. 111;,261 P 722 
(2) A seller’s misrepresentations as 
to the value of goods and book ac- 
counts of a business sold, where noth- 
ing is done to prevent the buyer from 
utilizing his opportunity to investi- 
gate, do not constitute fraud. Pigott 
v. Graham, 48 Wash. 348, 93 P 435, 14 
LRANS 1176. (38) Buyers of a garage 
business, who are not hindered by the 
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some time before completion of the contract,°* and 
no warranty is intended,®® statements by the seller 
as to the value of the article or goods being sold, al- 
though untrue, do not constitute fraud, affecting the 
validity of the contract of sale, as they are generally 
regarded, not as representations of fact, but as mere 
expressions of the seller’s opinion,®® or “dealer’s” or 
“trader’s” talk,®7 upon which the buyer has no right 
to rely;®& and this rule applies to statements as to 
the market value of the article or goods.°® 


As fraud. A representation as to value, however, 


seller in making inquiry before sign- 
ing the contract, are not entitled to 
rescission because the seller had over- 
estimated his average gasoline sales, 
where there is no fiduciary relation 
between parties, and business declined 
after the sale. Schmauder vy. Dell, 
118 Or. 347, 246 P 349. 

Representations where buyer has 
equal means of knowledge generally 
see infra § 108. 

64. Delolme v. State Sav. Bank, 
(Ark.) 169 SW 229; Coker v. Citizens’ 
Bank, 35 Ga. A, 595, 184 SE 355; Mce- 
Coun v. Nickell, 208 Ky. 20, 270 SW 
457. 

[a] A buyer of a restaurant can- 
not claim that he was deceived by 
the seller’s misrepresentations as to 
the value of the equipment and busi- 
ness (1) where he was in possession 
one month before execution of a note 
for the balance of the price (Coker v. 
Gainesville Citizens’ Bank, 35 Ga. A. 
595, 134 SE 355), (2) or where he 
visited the restaurant and for a week 
or ten days examined it with full op- 
portunity to inquire as to the value 
of the equipment and business (Del- 


olme v. State Sav. Bank, (Ark.) 169 
SW 229). 
{b] A buyer. of an interest in a 


garage, who had possession for some 
time before giving the purchase mon- 
ey note, is not entitled to avoid lia- 
bility on such note on the ground of 
alleged false representations by the 
seller as to value of interest sold. 
McCoun v. Nickell, 208 Ky. 20, 270 SW 
457. 


65. 
P 280. 


Representations when warranty ac- 
companies contract see infra § 109. 


66. U. S.—Gordon v. Butler, 105 
U. S. 553, 26 L. ed. 1166; Henderson 
v. Henshall, 54 Fed. 320, 4 CCA 357. 


Ala.—Collins v. Berman, 209 Ala. 
67, 95 S 287; Lockwood y. Fitts, 90 
Ala. 15057 S "467. 


Colo.—Wier v. Johns, 14 Colo. 498, 
24 P 262; Mayo v. Wahlgreen, 9 Colo. 
A. 506, 50 P 40. 


Del.—Pearce v. Carter, 8 Del. 
_ Stayton v. Morris, 4 Del. 357. 


D. C.—Patterson v. Barrie, 30 App. 
Boe 


Ga.—Walker v. Story, 14 Ga. A. 903, 
82 SE 355; Coca Cola Bottling Co. v. 
Anderson, 13 Ga. A. 772, 80 SE 32. 


1ll.— Fuchs, ete., Mfg. Co. v. Kit- 
tredge, 242 Ill. 88, 89 NE 723; Dill- 
man v. Nadlehoffer, 119 Ill. 567, 7 NE 
88; Schramm v. O’Connor, 98 Ill. 539; 
Noetling v. Wright, 72 Ill. 390; Zalapi 
v. Holcomb, ete., Mfg. Co., 241 Ill. A. 
102. 

Ind.—Shade v. Creviston, 93 Ind. 
591; McComas v. Haas, 93 Ind. 276; 
Cagney v. Cuson, 77 Ind. 494; Ken- 
nedy v. Richardson, 70 Ind. 524; Kluge 
v. Ries, 66°Ind. A. 610, 117 NE 262.” 


Iowa.—Stotts v. Fairfield, 163 Iowa 
726, 145 NW 61; Van..Vechten vy. 
Smith, 59 Iowa 173, 13 NW 94. 


Kan.—Mathews v. Hogueland, 98 
Kan. 342, 157 P 1179; Graffenstein v. 
Epstein, 23 Kan. 443, 33 AmR 171, 


Elgin v. Snyder, 60 Or. 297, 118 


385; 


SALES 


property,‘? or 


1g facts ;7? 


Ky.—McCoun v. Nickell, 208 Ky. 20, 
270 SW 457; Lynch v. Dunn, 208 Ky 
15, 270 SW 468; Belz v. Keller, 1 SW 
420; Marshall v. Peck, 1 Dana 609; 
Moore v. Turberville, 2 Bibb 602, 5 
AmD 642. 

Mass.—Deming v. Darling, 148 
Mass. 504, 20 NE 107, 2 LRA 743; 
Poland v. Brownell, 131 Mass. 138, 
41 AmR 215; Homer v. Perkins, 124 
Mass. 431, 27 AmR 677; Morse v. 
Shaw, 124 Mass. 59; Manning v. Al- 
bee, 11 Allen 520; Veasey v. Doton, 
3 Allen 380; Nowlan v. Cain, 3 Allen 
261; Brown v. Castles, 11 Cush. 348. 


Mich.—Johnson v. Seymour, 
Mich. 156, 44 NW 344. 


Minn.—Vath v. Wiechmann, 138 
Minn. 87, 163 NW 1028; Prigge v. 
Silz, 134 Minn. 245, 158 NW 975; Doran 
vy. Eaton, 40 Minn. 35, 41 NW 244. 


Mo.—Anderson v. McPike, 86 Mo. 
293; Union Nat. Bank v. Hunt, 76 Mo. 
439. 


Nebr.—Giles v. Horner, 
162, 149 NW 333. 
an J.—Uhler v. Semple, 20 N. J. Eq. 
288. 

N. Y.—Ellis v. Andrews, 56 N. Y. 
83, 15 AmR 379; Wheelock v. Bennett, 
207 App. Div. 89, 201 NYS 706; Giles 
Lith., ete,,-Co. v.. Racamier Mfg. Co., 
12 NYSt 169; Davis v. Meeker, 5 
Johns. 354. 


Or.—Cripe v. Wade, 123 Or, 111, 261 
E eee Elgin vy. Snyder, 60 Or. 297, 118 


Pa.—Byrne v. Stewart, 124 Pa. 450, 
17 A 19; Geddes’ App., 80 Pa. 442. 

R. I.—Handy v. Waldren, 18 R. I. 
567, 29 A 148, 49 AmSR 794. 

Tex.—A. S. Cameron Steam Pump 
Works v. Lubbock Light, etce., Co., 
(Civ. A.) 167 SW 256. 

Vt.—Shanks v. Whitney, 66 Vt. 405, 
29 A 367. 


Wash.—Pigott v. Graham, 48 Wash. 
348, 93 P 435, 14 LRANS 1176. 
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W. Va.—Billups v. Montenegro- 
Reihms Music Co., 69 W. Va. 15, 70 
SE 779. 

[a] Statements held expressions 


of opinion as to value of: (1) Stock 
of goods. Wheelock v. Bennett, 207 
App. Div. 89, 201 NYS 706. (2) Ma- 
chinery. A. S. Cameron Steam Pump 
Works v. Lubbock Light, etc., Co., 
(Tex. Civ. A:) 167 SW 256. (3) Pat- 
ented articles. Walker v. Story, 14 
Ga. A. 803, 82 SH 355. 


[b] Value of books.—F alse repre- 
sentations by the agent of a seller of 
books to an intending purchaser that 
they are of the value of the price 
asked is an expression of opinion, 
which by itself is not sufficient to 
constitute such a fraud as will enable 
the purchaser to avoid the sale. Pat- 
terson v. Barrie, 30 App. (D. C.) 581. 


[ec] Rule not applicable.—The rule 
stated in the text does not apply 
where the one who makes such repre- 
sentations is not the seller, but is its 
representative who makes the repre- 
sentations while acting as the friend 
and adviser of the buyer. Prigge v. 
Selz, 184 Minn. 245, 158 NW 975. 


will be regarded, 
but as a representation of fact, and therefore, if 
false, will constitute fraud, where it is expressed and 
understood as a statement of fact,7° or is coupled 
with a statement of fact touching the value of the 
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not as a mere expression of opinion, 


with a concealment of material 


especially where the matter of value is 
peculiarly within the knowledge of the seller, and 
not of the buyer, and the misrepresentation of value 
is made with the intention that it will be relied upon 
by the buyer who does rely on it.** Such a represen- 


67. See supra § 101. 
68. Homer v. Perkins, 


431, 27 AmR 677; 


124 Mass. 
Veasey v. Doton, 3 
Allen (Mass.) 380; Ellis v. Andrews, 
56 N. Y. 88, 15 AmR 379. And see ° 
cases supra note 66. 


69. Ind.—Cronk v. Cole, 10 Ind. 
485; Foley v. Cowgill, 5 Blackf. 18, 
32 AmD 49. 


Iowa.—Bell v. Byerson, 
233, 77-AmD 142) 


Kan.—Graffenstein v. Epstein, 
Kan. 443, 33 AmR 171. 


Me.—Richardson v. Noble, 
390. 


_ Mass.—Lilienthal v. Suffolk Brew- 
ing Co., 154 Mass. 185, 28 NE 151, 26 & 
AmSR 234, 12 LRANS 821; Manning” 
v. Albee, 11 Allen 520. 


70. Cal.—Cruess v. Fessler, 39 Cal. 
336; Gifford v. Carvill, 29 Cal. 589. 


11 Iowa 
23 


1T “Me. 


44 NE 748 [rev 54 Ill. A. 420] 


Ind.—Kluge v. Ries, 66 Ind. A. 610, 
117 NE 262. 


Kan.—Balmer v. Long, 104 oe 408, 
TO! PES TES 

Mich.—Jackson vy. 
OU 

Mo.—American Hardwood Liga r 


a v. Dent,°121 Mo. A. 108, 98 SW 


N. C.—Unitype Co. v. Ashcraft,. 155 
ING Con GS aes Si Gitte 


Wash.—Shrive vy. Andrews, 149 
Wash. 561, 271°P 823 (salability); 
Landis v. Wintermute, 40 Wash. 673, 
82 P 1000. 


[a] Assurances of value seriously 
made and intended to be accepted, and 
reasonably relied on as statements Ofgz 
fact inducing a contract, may be con- 
sidered in determining whether the 
making of a contract has been induc- 
ed by fraud. Unitype Co. v. Ashcraft, 
155 N.C. 63, 71 SE 61. 


[b] Book accounts.—A representa- 
tion that book accounts assigned to 
the buyer on his purchase of a stock 
of goods are “good,’’ when ‘they are 
barred by the statute of limitations, 


Collins, 39. Mich. 


is fraudulent. Balmer vy. Long, 104 
Kan. 408, 179 P 371. 
71. Stotts vy. Fairfield, 163 Iowa’ 


726, 145 NW 61. 

Statements of extrinsic facts gen- 
erally see infra § 104 

V2 oDavishive Forman: 
129 SW 2138. 

73. Cal.—Russell v. Roscoe, 
289 P 185. es 

Earn toed v. Hollworth, 69 Colo. 
451, 194 P 940. 


Ill.— Murray v. Tolman, 162 Ill. 417, 
44 NE 748 [rev 54 Ill. A. 420]; Hayes 
v. Houston, 86 Ill. 487. 


Ind.—Bish v. Beatty, 
12 NE 523; 


229 Mo. 2%, 


(A), 


111 Ind. 408, 
Sieveking v. Litzler, 31 
Thats eR IRYS Gatling v. Newell, 12 Ind. 
118; Merchants’ Nat. Bank v. Nees, 
62 Ind. A. 290, 110 NE 73, 112 NE 964. 


Kan.—Crane v. Elder, 48 Kan. 259, 
29.P "161, 15 LRA 795. 

Mass.—M. & M. Co. v. Hood Rub- 
ber Co., 226 Mass. 181, 115 NE 234. 
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tation may also constitute fraud, where the relation 
between seller and buyer is of a confidential or 
fiduciary nature,’* or where the price, induced by 
such representation, is so much in excess of the true 
value as to shock the moral conscience.’ 


[§ 104] bb. Extrinsic Facts Affecting Value.’® 
The rule that misrepresentations of value cannot be 
relied on as a basis of fraud,*’ has no application 
where the seller makes representations of extrinsi¢ 
facts which materially affect the value of the prop- 
erty, as these are regarded, not as mere expressions 
of opinion, but as representations of fact, which, if 
false, constitute fraud,’?® as where the seller makes 
representations concerning the earnings, profits, in- 


Mich.—Peck v. Jenison, 99 Mich. 
326, 58 NW 312; Maxted v. Fowler, 
94 Mich. 106, 53 NW 921. 


Mo.—Scheidee Western X-Ray Co. 
v. Bacon (Mo. A.) 201 SW 916; Amer- 
ican Hardwood Lumber Co. v. Dent, 
121 Mo. A. 108, 98 SW 814; Hirsch- 
PO alae Co. v. Richards, 62 Mo. 

. 408. 


Nebr.—Giles  v. 
162, 149 NW 3338. 


N. Y.—Powell v. Eiechter, 18 NYS 
451 [app den 19 NYS 911]. 


N. C.—Vaughan v. Exum, 161 N. C. 
492, 77 SE 679. 


Wis.—International Milling Co. v. 
Priem, 179 Wis. 622, 192 NW _ 68; 
Paetz v. Stoppleman, 75 Wis. 510, 44 
NW 834. 


Ont.—Long v. Smith, 23 Ont. L. 121, 
18 OntWR 88, 2 OntWN 631. 


[a] Thus the doctrine that in a 
sale of specified articles the buyer 
having opportunity for examination 
cannot rely on the seller’s statements. 
as to value, is not applicable, where 
the buyer purchases wrapped auto- 
mobile casings and the seller repre- 
sents them to be like sample. M. & 
M. Co. v. Hood Rubber Co., 226 Mass. 
181, 115 NE 234. 


[b] A buyer without business ex- 
perience or knowledge of value of a 
store is not precluded from holding 
the seller of an interest therein lia- 
ble for false representation of its 
value because of.an opportunity to as- 
certain value. Russell v. Roscoe, 
(Cal. 'A.) '289 P 185. 


[c] The buyer of a restaurant is 
justified in relying. on representations 
made to her as to income and profits 
by the seller through his broker, and 
is not bound to make investigation 
for herself, as such matters are pecu- 
liarly within the knowledge of the 
seller. Bigger v. Hollworth, 69 Colo. 
451, 194 P 940. 


{d] Seller of violin, in whose 
judgment as an expert the buyer re- 
poses confidence, is guilty of fraud 
in willfully deceiving its buyer by 
false and exaggerated statements as 
to the make and value of the instru- 
ment. Powell v. Flechter, 18 NYS 
451 [app den 19°NYS 911]. 

74, Baum vy. Holton, 
406, 36 P 154; Hauk v. Brownell, 
TN. 161, 11 NE 416. 

75. Billups v. Montenegro-Reihms 
Music Co,,:69 W. Va. 15,.70 SE 779. 


Hoener, 97 Nebr. 
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76. As to. fraud generally see 
Fraud § 111. 

77. See supra § 103. 

78. U. S.—Strand v. Griffith, 97 
Fed. 854, 38 CCA 444. 

Ala.—Crooker. v. White, 162 Ala. 


476, 50 S 227; Alexander vy. Dennis, 9 
Port. 174, 33 ‘AmD 309. 


Ill.—Moyses v. Schendorf, 142 Ill. 
A. 293 [aff 238 Ill. 232, 87 NE 401]. 


Ind.—Coulter v. Clark, 160 Ind. 311, 


SALES 


6 


the business. §+ 


66 NE 739. 
Ky.—Coffey — v. 
127, 23 Kyl 1128. 
Me.—Hoxie v. Small, 86 Me. 23, 29 
A 920; Coolidge v. Goddard, 77 Me. 
578,21, A; 83i2 
Mass.—Andrews v. Jackson, 168 
Mass. 266, 47 NE 412, 60 AmSR 390, 


Hendrick, 65 SW 


37 LRA 402; Hazard v. Irwin, 18 
Pick. 95: 

Mich.—Simonds v. Cash, 136 Mich. 
558, 99 NW 754; Collins v. Jackson, 
54 Mich. 186, 19 NW 947; Jackson 
v. Collins, 39 Mich. 557. 

Minn.—MacLaren y. Cochran, 44 


Minn. 255, 46 NW 408. 


Mo.—Ruddy v. Gunby, 180 SW 1043; 
Stout v. Caruthersville Hardware Co., 
131 Mo. A. 520, 110 SW 619. 


N. J.—Crosland v. Hall, 
Bae ti: 


N. Y.—Pryor v. Foster, 130 N. Y. 
171, 29 NE 123; Chrysler v. Canaday, 
90 N. Y. 272, 48 AmR 166; Manning 
v. Maas, 2 Mise. 266, 21 NYS 959; 
Pharo v. Beadleston, 17 NYS 730. 


Okl.—Hays v. Azbill, 76 Okl. 313, 
184 P 945; Anadarko Nat. Bank v. 
Oldham, 26 Okl. 139, 109 P 75. 


Pa.—Byrne v. Stewart, 124 Pa. 450, 
17 A 19. 


Ont.—Garrett v. Gibbons, 4 OntWN 
981, 24 OntWR 247. 


[a] False representations of fact 
affecting value.—(1) That a jack was 
all right and a good breeder. Hays 
vi, Azbill, 76-OKr 8235084 P 9452 12) 
That a stallion had previously been 
stood at a certain price. Anadarko 
Nat. Bank v. Oldham, 26 Okl. 139, 109 
Poh. iC) ohatw the, sellerahad nou 
been convicted of keeping a disorder- 
ly house, as bearing on the value of 
the furnishing of a hotel sold. Hay- 


33 N. J. 


wood vy. Lockwood, 90 Misc. 31, 152 
NYS 483. 
[b] Value of agency right.—A 


representation by a seller of an agen- 
cy right to vend the family right to 
use a clothes washer and wringer as 
to the number of family rights others 
had sold and the profits .made there- 
on, made to induce a purchase, is ma- 
terial, and, if false, constitutes fraud 


justifying rescission. Crooker v. 
White, 162 Ala. 476, 50 S 227. 
79. Cal—Thomas v. Hacker, 179 


Cal. 731, 178 P 855; 
39 Cal. 336. 


Colo.—Beard v. Bliley, 
479, 34 P 270, 

Conn.—Callender v. Colegrove, 
Conn, 1 

Tll.—O’Donnell, ete., Brewing Co. v. 
Farrar, 163 Ill. 471, 45 NE 283; Moy- 
ses v. Schendorf, 142 Ill. A. 293 [aff 
288 Ill. 232, 87 NE 401]. 

Ind.—Hoffa v. Hoffman, 33 Ind, 172; 
Harvey v. Smith, 17 Ind. 272. 

Md.—Findlay v. Baltimore Trust, 
ete., Co., 97 Md. 716, 55 A 379. 

Mass.—Boles v. Merrill, 173 Mass. 


Cruess v. Fessler, 
3 Colo, A. 
17 


debtedness, and value of a business on a sale of the 
business or good will,7® or on a sale of stock in a 
corporation conducting such business.*° 
been held that a statement of the receipts from a 
& particular business refers to a business necessarily 
fluctuating, and is not an engagement that such re- 
ceipts will continue under the buyer’s management, 
and cannot be made the basis of a claim of fraud by 
the buyer who has had an opportunity to investigate 


Cost of, or offer for, property.*? 
what the seller has been offered for the property,** 
or of what it cost him,** are by some courts deemed 
to be mere expressions of opinion on which the buyer 


[§§ 103-104 


But it has 


Statements of 


491, 53 NE 894, 73 AmSR 308. 


Y.—Jackson v. Foley, 


IN 53 App. 
Div. 97, 65 NYS 920; 


Harding v. Tay- 


lor. 37 Misc. 684, 16. NYS 365; Tilden 
v. Washburn, 6 NYS 556. 
Wash.—Brown v. Hoffman, 116 


Wash. 430, 199 P 742. 


[a] Misrepresentations as to value 
and present condition (1) of a going 
business, inducing a purchase by one 
unfamiliar with the actual facts, are 
sufficient to warrant a rescission on 
the part of the buyer. Randolph y. 
Togus, 85 Wash. 332, 148 P 5. (2) A 
contract for the purchase of a store, 
which was entered into under a mis- 
take and misrepresentation as to the 
real condition of the concern, in con- 
sequence of which the substantial ob- 
ject of the contract was defeated, 
may be set aside in equity. Callen- 
der v. Colegrove, 17 Conn. 1. 


[b] Net income of rooming house 
being a fact peculiarly within the 
knowledge of the seller, and one on 
which the purchaser has a right to 
rely, a misrepresentation as to such 
fact amounts to fraud, justifying re- 
scission of the contract, although the 
purchaser examined the property be- 
fore its purchase. Brown v. Hoff- 
man, 116 Wash. 430, 199 P 742. 
oe U. S—Bogeges v. Wann, 58 Fed. 


Cal.—Gifford v. Carvill, 29 Cal. 589. 


Ind.—Kluge v. Ries, 66 Ind. A. 610, 
eee NE 262. 


wa.—Averill v. Boyles, 52 Iowa 
672 3 NW 7831. 
N. _Y.—Truman_v. Lombard, 10 


App. Div. 430, 42 NYS 262. 


Pa.—McElwee vy. Chandler, 198 Pa. 
575, 48 A 475. 


R. I.—Handy v. Waldron, 19 R. I. 
618, 35 A 884. 


Tex.—Philpot v. Edge, (Civ. A.) 224 


SW 263. 


Wis.—Beetle v. Anderson, 98 Wis. 
5, 73 NW 560. 


Effect of fraud as to sale of stocks 
generally see Corporations § 1054. 


81. Remmers v. Berbling, 66 Mise. 
291, 123 NYS 41. 


82. As to fraud generally 
Fraud § 112. 


83. Cole v. Smith, 26 Colo. 506, 58 
P 1086; Dillman v. Nadlehoffer, 119 
Tl. 567, 7 NE 88 [aff 19 Ill. A. 3751; 
Bishop v. Small, 68 Me. 12; Boles 
v. Merrill, 173 Mass. 491, 53 NE 894, 
73 AmSR 308. 


84. U. S.—Mackenzie v. Seeberger, 
76 Fed. 108, 22 CCA 83. 


Ala.—Collins v. Berman, 209 Ala. 
67, 95 S 287. 


- Colo.—Cole v. Smith, 26 Colo. 506, 
58 P 1086. 


see 


° 


Ga.—Underwood v. Caldwell, 102 
Ga. 16, 29 SE 164. 
Tll.—Hauk v. Brownell, 19 Ill. A. 


189 [aff 120 Ill. 161, 11 NE 416]. 


For later cases, developments and changes in the law see Annotations, same title and section number. - 
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§§ 104-105] 


is‘ not entitled to rely; but by other courts they are 
deemed to be material statements of facts and con- 
stitute fraud, if false as to the cost of the proper- 
ty,®® or as to other offers received for it.4 


event, 


pressly based upon the cost price.8® 


a third person gave so much for the same or for sim- 
ilar articles are generally regarded as material.*® 

In accordance with the general rules?! 
in some jurisdictions, it is not fraudulent for the 
seller to state, although falsely, that the price of the 
goods sold is cheaper than the buyer can procure 
them for elsewhere;°? or to state the lowest price 
at which he is willing to sell, although the value of 
the article proves to be less than the price named.?? 


Price.°° 


Kan.—Burns v. Mahannah, 39 Kan. 
87, 17 P 319; Graffenstein v. Epstein, 
23 Kan. 443, 33 AmR 171. 

Ky.—Hlerick vy. Reid, 54 Kan. 579, 
38 P 814. 

Me.—Richardson v. Noble, 77 Me. 
390; Bishop v. Small, 68 Me. 12; Hol- 
es v. Connor, 60 Me. 578, 11 AmR 
212. 

Mass.—Boles v. Merrill, 173 Mass. 
491, 53 NE 894, 73 AmSR 
308; Gassett v. Glazier, 165 Mass. 
473, 43 NE 193; Way v. Ryther, 165 
Mass. 226, 42 NE 1128; Cooper v. 
Lovering, 106 Mass. 77; Hemmer v. 
Cooper, 8 Allen 334; Medbury v. Wat- 
son, 6 Metc. 246, 39 AmD 726. 

N. S.—Young v. McMillan, 40 N. 
S. 52. 

[a] Price marks.—Where a stock 
of merchandise in a retail store is 
marked with price marks, both in 
letters and figures, and the price in- 
dicated by letters is known only to 
the seller, representations as to what 
the private marks indicate are nei- 
ther representations of value nor ex- 
pressions of opinion. Elerick v. Reid, 
54 Kan. 579, 38 P 814. 


85. U. S—Strand v. Griffith, 97 
Fed. 854, 38 CCA 444. 

Ark. 
46, 84 SW 1048. 

Ind.—McFadden v. Robison, 35 Ind. 
24; Miller v. Buchanan, 10 Ind. A. 
474, 37 NE 187, 38 NE 56. 


Iowa.—Welch v. Burdick, 101 Iowa 
70, 70 NW _ 94; Teachout v. Van 
Hoesen, 76 Iowa 113, 40 NW 96, 14 
AmSR 206, 1 URA 664; Salm _ v. 
Israel, 74 Iowa 314, 37 NW 387 


Ky.—Blacks v. Catlett, 3 Litt. 139. 

Md.—Pendergast v. Reed, 29 Md. 
398, 96 AmD 539. 

Mich.—Jackson v. Collins, 39 Mich. 
Dom. 

Minn.—Knopfler v. Flynn; 135 
Minn. 333, 160 NW 860, AnnCas1918C 


. 538. 


N. Y.—Fairchild v. McMahon, 139 
N. Y. 290, 34 NE 779, 36 AmSR’ 701; 
Chrysler v. Canaday, SOFIN ww YG 272, 
43 AmR 166; 
30 N. Y. 655; Harlow v. La Brum, 82 
Hun 292, 31 NYS 487; Weidner v. 
Phillips, 39 Hun 1; Clark v. Kirby, 
133 Misc. 229, 281 NYS 544; Van 
Epps v. Harrison, Sead) 63, 40 AmD 
314; Sandford v. Handy, 33 Wend. 
260. 

W. Va.—Jackson vy. Stockert, 75 W. 
Va. 482, 84 SE 919, 89 SE 359. 

Eng.—Lindsay Petroleum Co. v. 
Hurd MR GOR) iCia22d ssHarvey tv. 
Young, Yelv. 21, 80 Reprint 5s 

Alta.—Young v. Smith, 8 Alta. L. 
256, 21 DomLR 97, 7 West Wkly T3553 
30 WestLR 642. 

[a] Price marks.—A_ seller of 
gocds, who, with a design to cheat 


such representations will constitute fraud 
where the seller occupies a confidential relation to- 
ward the buyer,*? or where the selling price is ex- 


Smith v. Countryman, 


SALES 


In any 


Statements that 


dition.®° 


the buyer, changes the price marks 
on the goods, or, knowing that they 
do not correctly show the cost, false- 
ly represents to the buyer that they 
do correctly show such cost, is liable 


where the buyer, relying on such rep- ; 


resentations, is deceived to his in- 
jury, even though the latter by prop- 
er diligence could have discovered the 
imposition. Mason v. Thornton, 74 
Ark. 46, 84 SW 1048. 

[b] Cost of building.—A represen- 
tation alleged to be false by the sell- 
er as to the ‘‘cost” of a building’ is 
a representation as to the original 
cost of production. Kempf v. Ranger, 
132. Minn. 64, 155 NW 1059. 

86. Moline Plow Co. v. Carson, 72 

Fed. 387, 18 CCA 606;:Ives v. Carter, 
24 Conn. 392; Strickland v. Graybill, 
97 Va. 602, 34 SE 475. 
- 87. Hauk v. Brownell, 120 Ill. 161, 
11 NE 416; Teachout v. Van Hoesen, 
76 lowa 113, 40 NW 96, 14 AmSR 206, 
1 LRA 664; Pendergast v. Reed, 29 
Md. 398, 96 AmD 539. 

88. Mason v. Thornton, 74 Ark. 46, 
84 SW 1048; Elerick v. Reid, 54 Kan. 
579, 38 P 814. 

89. Caswell v. Hunton, 87 Me. 277, 
32 A 899; Coolidge v. Goddard, 77 
Me. 578, 1 A 831; Kilgore v. Bruce, 
166 Mass. 136, 44 NE 108; Belcher 
v. Costello, 122 Mass. 189; Barns- 
ville First Nat. Bank v. Yocum, 11 
Nebr. 328, 9 NW 84 


90. As_ to fraud generally see 
Fraud § 113 
a a irana § 113. 
yo v. Latham, 159 Mich. 
136° 193. Aw 561. 


935 bruit: . Dispatch. Cos. Vas Ca Cs 
Taft Co., 197 Iowa 409, 197 NW 302. 


[a] Thus, where a wholesale fruit 
dealer, on being informed by an im- 
porter that his order could not be 
filled because the seller’s bananas 
had been revalued, which meant that 
they were overripe, replied that it 
would be all right, and the parties 
agreed that in consideration of re- 
duced price no claim should be made 
because of condition of the fruit, the 
fixing of such reduced price was not 
a representation by the seller that 
they were worth that price. Fruit 
DispatehsCoravsnCisey Taft<cCo.; 
Iowa 409, 197 NW 302. 


94. Bigger v. Hollworth, 69 Colo. 
451, 194 P 940; Vath v. Wiechmann, 
138 Minn. 87, 1683 NW 1028. 


[a] Illustration.—Representation 
by the proprietor of a commercial 
college that it had never been offered 
for less than five thousand dollars 
when in fact an option to buy had 
been given for fourteen hundred dol- 
lars is a misrepresentation of a ma- 
terial fact. Vath v. Wiechmann, 138 
Minn. 87, 168 NW 1028. 


[b] Misrepresentation by broker. 


‘93 A 544; 


[55 C.J.] 148 


In other jurisdictions, however, representations as 
to price are regarded as statements of fact and, if 
false, may constitute fraud against the buyer.®* The 
fact that the seller’s agent, who negotiates the sale, 
conceals the fact that he is authorized by his prin- 
cipal to accept the buyer’s offer, and insists on a 
higher price, does not constitute a false representa- 
tion of or a failure to disclose a material fact.®° 


[§ 105] (e) Representations as to Quality or Con- 
Subject to the general rules as to fraud 
affecting a contract of sale,®’ false representations of 
fact by the seller, on which under the circumstances 
the buyer has a right to and does rely,®® concerning 
the quality, character, or condition of an article or 
goods sold constitutes fraud, affecting the validity of 
the sale;°® as where he makes representations as to 
quality or condition which are in fact false, without 


—Where the broker to sell a restaur- 
ant represents to the buyer that the 
seller had listed the property for sale 
at one thousand five hundred dollars, 
when in fact it -was listed at eight 
hundred dollars, this was a flagrant 
misnepresentation as to the sum at 
which the property could be pur- 
chased, and therefore as to value jus- 
tifying rescission by the buyer. Big- 
Ae v. Hollworth, 69 Colo. 451, 194 P 


_95. ‘Pocahontas Guano Co. v. Col- 
lins-Plass Co., 118 Va. 659, 88 SE 66. 


96. As to fraud in general see 
Fraud § 104 


97. See supra §§ 86-92. 

98. Reliance on Pp seal che 
generally see supra § 91 

99. U. S—Strand v. Griffith, 97 
Fed. 854, 38 CCA 444, 

Ala.—Whitworth v. Thomas, 83 Ala. 
308, 3 S 781, 3 AmSR 725. 


Ark.—Galion Iron Work, 
v. Otto V. Martin Constr. 
Ark. 448, 3 SW (2d) 310; 
Evins, 38 Ark. 334. 

Cal_—Jones v. Grieve, 
Dole Lose asec 


Colo.—Hennessy v. Damourette, 15 
Colo. A. 354, 62 P 229. 


Ga.—Hoyle v. Southern Saw Works, 
LOS) Ga 123, Site Sie tou 


Ida.—Miller-Cahoon Co. v. Wade, 38 
Ida. 484, 221 P 1102. 


Ki Ill.— Forbes v. Pausinsky, 14 Ill. A. 


ete: =Co: 
Co., 176 
Hanger v. 


15 F Cal VAs 


tows Bavawin v. Moser, 155 Iowa 
410, 186 NW 195, 123 NW 739; Evans 
V. Palmer, 137 Iowa 425, 114 NW 912; 
McCorkell_ v. Karhoff, 90 Iowa 545, 
58 NW 9138. 


Kan.—Everhart v. Welch, 100 pinek 
525, 164 P 1098. 


Ky.—Scott v. Perrin, 4 Bibb 360. 
La.—Williams v. Miller,-9 La. 129. 


Me.—Harlow v. Perry, 113 Me. 239, 
Ross v. Reynolds, 112 Me. 
223, 91 A 952; Doylestown Agricul- 
tural Co. Va Brackett, etc., Co., 109 
Me. 301, 84 A 146; Pitcher v. Web- 
ber, 103 Me. 101, 68 A593. 
erin Elo conn v. Irwin, 


Mich.—Weinberg v. Ladd, 199 Mich. 
164, 165 NW 711; Ripley v. Case, 78 
Mich. 126, 43 NW 1097, 18 AmSR 428. 


Minn.—Ristvedt v. Watters, 146 
Minn. 146, 178 NW 166; Johnson Vv. 
Wallower, 18 Minn. 288. 


Miss.—Hirschburg Optical Co. v. 
Jackson,, 63 Miss. 21. 

Mo.—Bixler v. Wagster, (A.) 256 S 
W 520; Noble v. Buddy, 160 Mo. A. 
318, 323, 142 SW 436. 


Mont.—Advance-Rumely Thresher 
Co. v. Wenholz, 80 Mont. 82, 258 P 
1085; F. B. Connelly Co. v. Schleuter, 


18 Pick. 


142 P 587. 


‘455. 


verly:. 


Williamsport Hardware, etc., 


. lent as to: 


i44 [55 C.J.] 


knowing whether or not they are true;* 


rule has been held to apply 


ment of a former owner.* 


buyer ;° 


69 Mont. 65, 220 P 108. 

Nebr.—Brucker v. Kairn, 89 Nebr. 
274, 131 NW 382 

ING ee seuliing v. Hanscom, 
N. H. 401, 32 A 154. 

N. Y..— Mayer v.) Dean, 115 N.Y. 556, 
22 NB 261, 5 DL. Re A. 540; Brown v. 
Tuttle, 66 "Barb. 169; Blectric Paint, 
etc., Co. Vv. Binghamton Woven Wire 


67 


Spring Co., 134 Misc. 638, 286 NYS 
337; Wolf vy. Michael, OV Mise. 86, 
46 NYS 991. 


N. C.—J. I. Case, Threshing Mach. 
Co. v. Feezor, 152 N. C. 516, 67 SE 
1004. 


Okl. Ca cali v. O’Brien, 41 Okl. 76, 


= 136° P 


Or.—Merrifield v. McClay, 72 Or. 90, 


CO RIV: 
Cowes 
Nelson v. Martin, 


“Pai-—Pyroleum Appliance 


Pa. 440, 32 A 458; 
105 Pa. 229. 

S. C.—Southern Iron, 
Bamberge, etc... oR, Cos 


(SHO rc OKO) 
POLES HC. = 016; 


149 SH 271 [quot Cycl. 


Tenn.—Donelson y. Young, Meigs 
Tex;—-Blythe v. Speake, 23 Tex. 429; 
Cameron Compress Co. v. Texas Bag 
Corp., (Civ. A.) 233 SW 781; Martin 
Milroguoisy) Wiis. “Coy, 1 (Civ.s) AY). 207 
SW 569; Halff Co. v. Jones, (Civ. A.) 
169 SW 906; Handy v. Roberts, (Civ. 
A.) 165 SW 37. 


Vt.—Holbrook Grocery Co. v. Arm- 
strong, 97 Vt. 197, 122 A 458; Howard 
v. Gould, 28 Vt. 523, 67 AmD 728. 


Wis.—Jones v. Brandt, 173 Wis. 539, 
181 NW 813; Greene v. Curtis Auto, 
Co., 144 Wis. 493, 129 NW 410. 


N. B.—Haggert Mfg. Co. v. Pugsley, 
26 N. B. 223. 

Sask.—Perry v. Kidd, 2 Sask. L. 
330; McCullough vy. Defehr, 2 Sask. 
L., 303; Bannerman v. Harlow, 1 Sask. 
Lie301. 

[a] Representations held fraudu- 
(1) Capacity of threshing 
machinery, the quality of the work it 
would do, and the amount of power 
that would be required to run it prop- 
J. I. Case Threshing Mach. Co, 
v. Feezor, 152 N. C, 516, 67 SE 1004. 
(2). Horse being imported and of cer- 
tain breed. Brucker v. Kairn, ° 89 
Nebr. 274, 131 NW. 382. 
not having glanders. Weinberg v, 
Ladd, 199 ‘Mich. 164, 165 NW 711; 
Howard v. Gould, 28 Vt. 523, 67 AmD 
728. (4) Horse recovering from sick- 
ness. Ouilétte v..Theobald, 78 N. H. 
547, 103 A 306. (5) Potency of jack 
or horse. Jones v. Grieve, 15 Cal. A. 
561,115 P 383; McCorkell v. Karkoff, 
90 Iowa 545, 58 .NW 913. », But. see 
infra note 13 La]. 
of stallion. ..Everhart. v. Welch, 
Kan. 525, 164 P 1098; Merrifield v. 
MecClay, 72 Or. 90, 142 P 587. (7) 

econdhand,,machinery being thor- 
oughly overhauled and in good condi- 
tion. Miller-Cahoon Co. v.' Wade,’ 38 
Ida. 484, 221% P 1102. (8) Serap iron 
being cast iron, whereas it was chilled 


iron and unsuited for the purposes for |, 


which it was purchased. Cameron 


even though the buyer 
has had an opportunity to investigate,” and although 
the seller’s representation is repetition of a state- 
This rule is particularly 
applicable where the seller knows that the article is 
to be put to some particular purpose for which it is 
unfit,* or where the defect in quality is not such as 
might be discovered by ordinary inspection by the 
or where the seller makes representations 
which tend to throw the buyer off his guard and lead 


(3) Horse ; 


(6) Registration, 
100 


SALES 


and this 
chase.°® 


Compress “Co. v. |Texas Bag Corp., 
(Tex. Civ, A.) 233 SW 781. (9) Sound- 
ness of animal in general. Whit- 
worth v. Thomas, 83 Ala. 308, 3 S 781, 
3 AmSR 725; Friend v. Jones, (Mo. 
A.) 185 SW 1159; Alexander v. Walk- 
er, (Tex. Civ. A.) 239 SW 309. (10) 
That cultivators were like a particu- 
lar make with which the buyers were 
familiar, and that the parts of the 
two kinds were interchangeable. 
Doylestown Agricultural Co. v. Brack- 
ett, etce., Co., 109 Me. 301, 84 A 146. 

[b] Description in contract.—A 
contract of sale which, although not 
signed by the seller, describes the 
property sold as of a certain quality 
and condition, is equivalent to a rep- 
resentation by the seller that it is of 
such quality or condition, although 
he may say nothing at all on the sub- 
ject, and if he knows that the de- 
scription is false, he is guilty of a 
fraudulent representation. Bryant v. 
Crosby, 36 Me. 562, 58 AmD 767, 

[ec] Representations of fact and 
not opinion.—(1) That paint would 
stand vibration without cracking, 
hardening, or leaking. Electric Paint, 
ete., Co. v. Binghamton Woven Wire, 
Spring Co., 134 Misc. 638, 236 NYS 
337. (2) That road construction ma- 
chinery was fit and proper for the 
work for which the road contractors 
buying the machine desired it. F. B. 
Connelly Co. v. Schlueter, 69 Mont. 65, 
220. P 103.; 


1. Stanton v. Johnson, 163 Mo. A. 
248, 146 SW 817; Shackett v. Bick- 
ford, 74 N. H. 57, 65 A 252, 124 AmSR 
933, 7 LRANS 646. 

[a] Illustrations.—(1) *Winere a 
seller represents mules to be sound 
in every particular, as alleged, when 
he does not know whether or not they 
are, it is aS much a fraud in law as 
if he knew they were not. Stanton 
v. Johnson, 163 Mo. A. 248, 146 SW 
817. (2) Where a seller states that 
a horse is safe when he suspects that 
it is vicious, it constitutes a false 
statement, “for a person who suspects 
that his statement is false does not 
entertain an honest belief that it is 
true, or is consciously and wickedly 
indifferent to its truth or falsity.” 
Shackett v. Bickford, 74 N. H. 57, 60, 
65 A 252, 124 AmSR 933, 7 LRANS 
646. 


Knowledge of falsity of representa- 
tions generally see supra § 89. 


2. Farmers’, etc., Bank v. Howland, 
138 Okl. 58, 280 P 460; Southern Iron, 
ete., Co. v. Bamberg, ete., .R. Co., 151 
S. C. 506, 149 SH 271;, Arnold v. Som- 
ers, 92 Vt. 512, 105 A 260. 


[a] Buyer purchasing locomotive 
is not required to make a, full and 
complete inspection thereof before 
purchasing it where there are verbal 
and written representations as to its 


quality. Southern Iron, etc., Co. v. 
Bambére, eter, Rea COM doles, 
149 SE 271. 


Representations where buyer has 
means of knowledge generally see in- 
fra § 108. 

3. Ristvedt v. Watters, 146 Minn. 
1146, 178 NW 166. 


| Cotton Oil Co., 


[§ 105 


him to forego examination or inspection before pur-~ 
It has been held that although the buyer 
believes that the goods are not of sound quality, but 
does not actually know so, after calling the seller’s 
attention to the matter, he may rely on the seller’s as- 
surance that they are sound.’ 


When not fraudulent. Representations as to qual- 
ity or condition, however, are not fraudulent where 
the circumstances are such that the buyer is not 
entitled to rely on them,® as where the seller refuses 
to guarantee or be bound by the representation, 


[a] Thus, although the seller. in- 
forms the purchaser that certain writ- 
ten representations as to the charac- 
ter and condition of the property were 
made by a former owner, yet, if he 
also asserts positively that such rep- 
resentations are true and the purchas- 
er relies thereon, the seller is liable 
if they prove untrue. Ristvedt v. 
Watters, 146 Minn. 146, 178 NW 166. 

'4 Hanger v. Evins, 38 Ark. 334. 

[a] Illustration.—Where a seller 
knows the purposes for which an ar- 
ticle is intended by the buyer and so 
represents to him, and also knowingly 
and fraudulently represents that he 
knows the buyer’s business and that 
the article is well fitted for it, and the 
buyer relies on such representation 
in making the purchase, and it is un- 
true, it is a false representation. 
Hanger v.- Evins, 38 Ark. 334. 

5. Hanks v. McKee, 2 Litt. 
227, 138 AmD-» 2654 
Se iuar. 29: 
a0); 


ee, (Ky.) 
Williams v. Miller, 
And see cases supra note 


6. Ala.—Moncrief v. Wilkinson, 93 
Ala. 373, 9 S 159. 

Kan.—Logan v. Collinson, 114 Kan. 
620)/220) Pi29t. 

La.—Hossier Realty Co. v. Caddo 
136 La. 328, 67 S20: 


Mo.—Bixler v. Wagster, (A.) 256 


1SW 520 


é ab ae wea v. Edwards, 1 Nebr. 
70. 


N. C.—Lunn v. Shermer, 93 N. C. 
164; Ferebee v. Gordon, 35 N. C. 350. 


7. Kincannon. v. Independent Cot- 
ton Oil Co., (Tex. Civ. A.) 196 SW 878 
(stock feed). 

8. H. Hirschberg Optical Co. 
Michaelson, 1 Nebr. 
aoe 461; Bruner 


[a] Statement contrary to natural 
laws.—Fraud cannot be predicated on 
a sale of eyeglasses on the represen- 
tation that a chemical process impart- 
ed a quality to the glass that made 
it fit the eye indefinitely, so that the 
glasses, once fitted, would always 
adapt themselves to the eye. H. 
Hirschberg Optical Co. v. Michaelson, 
1 Nebr. (Unoff.) 137, 95 NW 461. 


Reliance on representations gener- 
ally see supra § 91. 


9. Conklin v. Bedell Mfg. Corp., 87 
Ind. A. 674, 162 NE 416; Grojean v. 
Darby, 135 Mo. A.'586, 116 SW 1062; 
Bruner v. Strong, 61 Tex. 555. 

[a] Refusal to warrant.— (1) 
Where a Seller declines to warrant the 
percentage of different kinds of lum- 
ber in a carload, the buyer cannot re- 
ly on the seller’s statements as to the 
probable contents of the car. Conk- 
lin v. Bedell Mfg. Corp., 87 Ind. A. 
674, 162 NE 416. (2) Where a seller 
refuses to warrant mules sold, and 
especially refuses to warrant that 
they had good eyes, he is not liable 
for what he might have known con- 
cerning them or had particular op- 
portunity to know, if he did not know 
in fact, and misstate. Grojean v. 
Darby, 135 Mo. A. 586, 116 Sw 1062. 


v. 
(Unoff.) 137, 95 
Ven Herons. 6 fe Lex 


- > 


‘For later cases, ‘developments And changes in the law see Annotations, same title and section number. — 
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or where the representation is given and accepted 
merely as an expression of opinion or belief,!° or is 
merely commendatory,'! particularly as to matters 
which are not susceptible of accurate knowledge,’ 
as where it relates to the procreation powers of an 
animal;'* or where the buyer has an opportunity to 
inspect the property and the defect is such that it 
may be readily discovered by a reasonable inspec- 
Such a representation also is not fraudulent 
where the buyer relies on an examination or test 
made by himself or another, and does not rely on 


tion.14 


10. Ill.—Fuchs, ete., Mfg. Co. v. 
Kittredge, 242 Ill. 88, 89 NE 723. 

Ind.—Richardson vy. Crouch, 76 Ind. 
A, 23, 129 NE 327. 


Me.—Doylestown Agricultural Co. 
e eacket, etc., Co., 109 Me. 301, 84 


Mich.—Littlejohn v. 
Mich. 419, 139 NW 38. 


Mo.—Wells v. Welch, 205 Mo. A. 
136, 224 SW 120. 


N. C.—Williamson v. Holt, 147 N. 
C. 515, 61 SE 384, 17 LRANS 240 (ca- 
pacity of oil plant). 

[a] Quality or condition of animal. 
—(1) A statement by the seller that 
the stallion sold ‘‘would prove to be 
a satisfactory sure breeder” is a mere 
expression of an opinion, not a state- 
ment of existing fact, and does not 
show fraud. Richardson v. Crouch, 
io, ind. A. 23,.129 NE.327.. €2) The 
expression of an opinion by a seller 
of hogs that they are sound and 
healthy is not fraud which vitiates 
the sale, although they are infected 
with hog cholera, in the absence of 
knowledge of that fact by the seller 
or negligence in ascertaining the 
truth. Wells v. Welch, 205 Mo. A. 
136, 224 SW 120. 


[b] Mere expression of salesman’s 
opinion (1) cannot be regarded as a 
material representation concerning 
the quality of the goods sold. Doyles- 
town Agricultural Co. v. Brackett, 
etc., Co., 109 Me. 301, 84 A 146. (2) 
A statement by the seler’s agent to 
the buyer that the machine he was of- 
fering to sell him would be superior 
in quality to the one the buyer was 
using and that he would be perfectly 
satisfied with the machine is a mere 
statement of opinion. Fuchs, etce., 
Mfg. Co. v. Kittredge, 242 Ill. 88, 89 
NE 723. 

11. Oltman v. Williams, 167 N. C. 
312, 83 SE 348, AnnCas1916A 587. 


12. Littlejohn v. Sample, 173 Mich. 
419, 139 NW 38; Oltman v. Williams, 
167 N. C. 312, 83 SE 348, AnnCas 
1916A 587. 

{a] Representations that mare 
Was sound and in foal made by a 
seller in good faith and upon reason- 
able grounds may be merely an ex- 
pression of belief as to matters not 
susceptible of accurate knowledge and 
in such case the buyer cannot recover 
in fraud for their falsity. ULittlejohn 
v. Sample, 1738 Mich. 419, 139 NW 38. 


13. Oltman v. Williams, 167 N. 
C. 312, 83 SE 348, AnnCas1916A 587. 
But see supra note 99 [a] (5). 

“Such representations could not by 
any possibility have been made with 
a knowledge of their falsity, for, of all 
the unfathomable processes of nature, 
the procreative powers of all animals 
seem to be the most delicate and ue 


Sample, 173 


man v. Williams, supra. 

[a]. Thus misrepresentations made 
at the time of the sale of a stallion, 
which were merely commendatory 
and relative principally to his foal- 
getting qualities, could not have been 
made vith knowledge of their falsity. 
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Oltman v. Williams, 167 N. C. 3142, 
83 SE 348, AnnCas1916A 587. 
14. Ga.—Meredith v. J. A. Fay, 
ete., Co., 36 Ga. A. 506, 137 SE, 409. 
Ind.—Furnas v. Friday, 102 Ind. 129, 
1 NE 296. 


La.—E. J. Deas Co. v. Texas Co., 
129 S 678: Peck, etc., Co. v. Kline, 5 
La. A. 60. 


Mo.—Boston v. Alexander, 185 Mo. 
A. 16,171 SW. 582. 

N. Y.—Wheelock v. Bennett, 
App. Div. 89, 201 NYS 706. 

Okl.—Farmer’s, etc., Bank v. How- 
land, 138 Okl. 58, 280 P 460.. 


Wash.—Klock v. Newbury, 
Wash. 1535,194 s 1032. 
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Wis.—Swanke v. Herdemann, 138 
Wis. 654, 120 NW 414. 
{a] MTllustrations.—(1) Where a 


purchaser of logs had lived for a long 
time adjoining the land on which the 
logs were situated, had gone twice on 
the land to view them and had ample 
opportunity to make examination be- 
fore buying, he could not rescind for 
false representations as to number 
and quality. Hulet v. Achey, 39 
Wash. 91, 80 P1105. (2) A represen- 
tation honestly made in good faith 
that certain diseased animals are 
healthy, and the buyer being given 
an opportunity to examine for him- 
self, is not fraudulent. Furnas v. 
Friday, 102 Ind. 129, 1 NE 296. 


[b] Where defects in machine are 
patent and are easily discoverable 
when using the machine, the buyer 
cannot defend against a suit on the 
contract by the seller on the ground 
that the seller’s representation as to 
the character of the machine consti- 
tuted fraud. Meredith v. J. A. Fay, 
etc., Co., 36 Ga. A. 506, 137 SE 409. 


15. Ala.—Brewer v. Arantz, 124 
Ala. 127, 26 S 922. 


Cal.—Troy Laundry Mach. Co. v. 
Drivers’ Independent Laundry Co., 14 
Cali Ay L525 lad) P21: 


Tll.—Nelson v. Miller, 
233. 


Ind.—Hagee v. Grossman, 31 Ind. 
223. 

Iowa.—Caldwell v. Bridal, 48 Iowa 
15} 
Kan.—Woods v. Nicholas, 92 Kan. 
258, 140 P 862. 

Mo.—Morse v. Rathburn, 49 Mo. 91; 
Noble v. Buddy, 160 Mo. A. 318, 142 
SW 436. 

N. J.—wNorfolk, ete., Hosiery Co. v. 
Arnold, 49 N. J. Eq. 390, 23 A 514, 

N. Y.—Howell v. Biddlecom, 62 
Barb. 131. . 

Or.—Gesme vy. Potter, 118 Or. 621, 
247 P 765. 


Pa.—Kreamer v. Smith, 187 Pa. 209, 
41 A 48. 


Tex.—Haley v. Manning, 
Clive AST 2 Le SW CL LS 


[a] Where neither party has spe- 
cial knowledge and the buyer person- 
ally inspects the goods, it cannot be 
said that he has been defrauded, by 
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2 Tex. 
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the representation;!® or where the representation is 
not made as an inducement to the contract, but mere- 
ly as a description of the article to be used under a 
contract, and which corresponds with the specifica- 
tion of such contract.'® 

In case of sale by sample. 
dition of the sample cannot be ascertained without a 
prolonged and troublesome process, the buyer has a 
right to rely on the representations of the seller.*? 

[§ 106] (f) Representations as to Quantity.1® 
accordance with the general rules,4® a charge of 


Where the actual con- 


In 


the seller’s misrepresentation with re- 
spect to their condition. Woods v. 
Nicholas, 92 Kan. 258, 140 P 862. 

[b] TIllustrations.—(1) There can 
be no fraud in the sale of a machine 
because of the seller’s representation 
that it would do the amount and kind 
of work usually done by the best of 
such machines, if for three months 
prior to the contract of sale the pur- 
chaser has been using the machine as 
lessee thereof. Troy Laundry Mach. 
Co. v. Drivers’ Independent Laundry 
Cos, Wr Cale AS. 52/08 dal EP sell OED) 
One who, for more than four years, 
has had the exclusive use of a ma- 
chine under a contract, and has, all 
that time, tested it by use, is not in 
a position where he can be deceived 
by false representations as to its ca- 
pacity or efficiency. Norfolk, etc., 
Hosiery Co. v. Arnold, 49 N. J. Eq. 
390, 23 A 514. (3) Where a Seller ad- 
vises a prospective buyer that certain 
machinery is in good condition, and 
at the suggestion of the seller the 
buyer has it examined by an expert 
who pronounced it in bad condition, 
but the buyer after being reassured 
by the seller nevertheless proceeds 
with the sale, there is no evidence of 
fraud sufficient to constitute a defense 
to a suit by the seller on a note given 
for the purchase money. Haley v. 
Manning, 2 Tex. Civ. A. 17, 21 SW 711. 
(4) The fact that the seller kept the 
diseased portion of a flock of sheep 
separate from the remainder, and did 
not show them to the buyer, would not 
vitiate the sale of the flock if the buy- 
er obtained knowledge of the diseased 
condition before completing the pur- 
chase. Caldwell v. Bridal, 48 Iowa 15. 
(5) A dairy rancher making a thor- 
ough inspection before purchasing 
cattle cannot rescind for misrepresen- 
tations as to milk production. Gesme 
v. Potter, 118 Or. 621,247.28 T65. 


Reliance on representation gener- 
ally see supra § 91. 

16. Mach Mfg. Co. v. Donovan, 86 
N. J... 327, 91: A 310: 


[a] Thus the buyer of brick can- 
not defeat an action for the price on 
the ground of misrepresentation by 
the seller as to their quality, where 
the brick was bought for paving city 
streets and was precisely that called 
for by the paving specifications, the 
buyer not being responsible further 
for the quality. Mach Mfg. Co. v. 
Donovan, 86 N. J. Li. 32:'7;/91 A310: 


17. M. & M. Co. v. Hood Rubber 
Co., 226 Mass. 181, 115 NE 234; Glan- 


ger v. J. K... Armsby . Co., 170 “NYS 
1055. 

[a] Automobile casings.—Where a 
buyer purchases automobile casings 


upon the seller’s representations that 
the lot is equal to sample, he is not 
bound to make a further examination. 
M. & M. Co. v. Hood Rubber Co., 226 
Mass. 181, 115 NB 234. 


Warranty in case of sale by sample 
see infra § 708. 


18. As to fraud generally see 
Fraud § 103. 
Maes See supra §§ 86-92; Fraud § 
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fraud cannot be based upon the seller’s representa- 
tion, althouzh false, concerning the quantity of goods 
sold where such representation is made merely as an 
expression of opinion or estimate upon which the 
buyer has no right to rely,?° particularly where the 
seller refuses to warrant his estimate.?? 
such a representation is made as a statement of fact, 
upon which the buyer has a right to and does rely, 
it constitutes, if false, a fraudulent misrepresenta- 
tion vitiating the validity of the contract of sale,?? 
notwithstanding the seller has refused to warrant the 
quantity ;°° particularly where the truth as to such 
quantity is peculiarly within the knowledge of -the 
seller,?* and is difficult for the buyer to ascertain.?° 


20. Ind.—Friedman v. Citizens’ 
Natural Gas, etc., Co., 82 Ind. A. 667, 
147 NE 294. 


Ky.—Ades v. Walsh, 199 Ky.: 687, 
251 SW 970. 


Mo.—Naumann vy. 
666, 3 SW 380. 

Philippine.-—Songeo v. Sellner, 37 
Philippine 254. 

Wash.—Wheeler  v. 
Wash. 1, 175 P 289. 


[a] TIllustrations.—(1) Where an 
abandoned gas plant had existed many 
years, representations as to the quan- 
tity of buried gas pipes are mere ex- 
pression of opinion, and not fraudu- 
lent representations to induce sale 
thereof, where the buyer was required 
to pay only for the quantity removed 
from the ground. Friedman v. Citi- 
zens’ Natural Gas, ete., Co., 82 Ind. 
A. 667, 147 NE 294. (2) Where a 
contractor selling reinforcing steel 
bid to furnish steel and plans for a 
patented system, and contracted not 
to furnish a definite quantity of steel, 
but all required, the buyers could not 
avoid payment by setting up misrep- 
resentations as to amount thirty-nine 
tons being necessary, while the con- 
tract estimated it would be fifty tons. 
poeler v. Pitwood, 104 Wash. 1, 175 
P 289. 


" 21. Songco v. Sellner, 37 Philippine 
254, 

fa] Illustration.—Where a _ seller 
of growing cane estimates that his 
cane will produce three thousand 
piculs of sugar, but refused to war- 
rant this estimate, such refusal to 
warrant should admonish the buyer 
that the estimate is put forth as a 
mere opinion and the buyer cannot 
predicate fraud on the incorrectness 
of such estimate. Songco v. Sellner, 
37 Philippine 254. 


22. U. S.—Stewart v. Wyoming 
Cattle Ranch Co., 128 U. S. 383, 9 SCt 
101, 22 L. ed. 439. 


‘Cal.—Kiefhaber Lumber Co. v. New- 
port Lumber Co., 15 Cal. A. 37, 113 P 
691. 

Tll.— Ruff v. Jarrett, 94 Ill. 475. 


Ky.—Aées v. Walsh, 199 Ky. 687, 
251 SW 970. 


Mass.—Lewis v. Jewell, 151 Mass. 
345, 24 NE 52, 21 AmSR 454. 


Mo.—Dyer v. Cowden 168 Mo. A. 
649, 154 SW 156; Lewis v. Muse, 130 
Mo. A. 194, 108 SW 1107; Stones v. 
Richmond, 21 Mo. A. 17. 


Tex.—Dargan v. Ellis, 81 Tex. 194, 
16 SW 789; Kirby v. Thurmond, (Civ. 
A.) 152 SW 1099; Cabaness v. Hol- 
land, 19 Tex. Civ. A. 3838, 47 SW 379. 


Wash.—Breese vy. Hunt, 67 Wash. 
398, 121 P 853. 

Wis.—Birdsey vv. 
Wis. 52. 

[a] Representations held fraudu- 
lent as to: (1) Number of cattle in 


Oberle, 90 Mo. 


Pitwood, 104 


Butterfield, 34 
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of quantity.?° 


But where 


be avoided ;*! 


ranging herd. Stewart v. Wyoming 
Cattle Ranch Co., 128 U.S. 383, 9) SCt 
101, 32 L. ed. 489. (2) Number of 
sheep in herd. Dargan v. Ellis, 81 
Tex. 194, 16 SW 789. (38). Stock of 
goods in store. Stones v. Richmond, 
2a WONT AG pints 

[b] Statements of fact.—(1) 
Where a wholesale merchant had tak- 
en over a retailer’s stock of goods 
and operated the retail store as a sep- 
arate business for a time before he 
sold it, statements made by him as to 
the quantity of goods in the store at 
the time he sold, a few months after 
he had taken an inventory, were 
statements of fact and not of opinion. 
Ades v. Walsh, 199 Ky. 687, 251 SW 
970. (2) False statements as to the 
quantity of a stock of goods made 
positively, as of the seller’s own 
knowledge, and who apparently is in 
a position to know the truth, are not 
mere expressions of opinion, but 
statements of fact, and when relied 
on by the buyer who buys on the 
basis of the invoice price, constitute 
a misrepresentation of a material 
fact. Dyer v. Cowden, 168 Mo. A. 649, 
154 SW 156. 


[ec] Opinion as fact.—Where the 
seller of cattle made false statements 
as to their weight, in the form of opin- 
ions, when he had a short time be- 
fore weighed the cattle and knew that 
the statements were false, he was 
guilty of actionable misrepresentation 


of fact. Birdsey v. Butterfield, 34 
Wis. 52. 
23. Kirby v. Thurmond, (Tex. Civ. 


A.) 152 SW 1099; Cabaness v. Hol- 
land, 19 Tex. Civ. A. 383, 47 SW 379. 


24. Leasure v. Hughes, 72 Okl. 75, 
178. P 696; Dargan vy. Ellis, 81 Tex, 
194, 16 SW 789. 


25. Kiefhaber Lumber Co. v. New- 
port Lumber Co., 15 Cal. A. 37, 113 P 
691; Lewis v. Jewell, 151 Mass. 345, 
24 NE 52, 21 AmSR 454. 


[a] For example, where the seller 
of carpets laid upon the floors of a 
large house misrepresents the number 
of yards of material contained in said 
carpets, the buyer is not bound to ag- 
certain the quantity by measurement 
or otherwise, but can rely upon such 
representations without investigation, 
and recover for his fraudulent repre- 
sentations. Lewis v. Jewell, 151 
Mass. 345, 24 NE 52, 21 AmSR 454, 


26. Cole v. Smith, 26 Colo. 506, 58 
P 1086; Baird vy. Gibberd, 32 Ida. 
796, 189 P 56; Brockhaus v. Schilling, 
52 Mo. A. 78; Stones v. Richmond, 21 
Mo, A. 17; Baily v. Merrell, 3 Bulst. 
94, 81 Reprint 81, Cro. Jac. 386, 79 
Reprint 331. 

[a] Cattle in ranging herd.—A 
seller cannot be held liable for mis- 
representations concerning the nur- 
ber of cattle in a ranging herd, where 
to the buyer’s knowledge there has 
been no round up since the cattle 
were purchased by the seller several 


[§§ 106-107 


Where, however, the buyer has equal means of form- 
ing his own estimate as to quantity, he, ordinarily, 
is not entitled to rely on the seller’s representation 


[§ 107] (g) Representations as to Title or Inter- 
est.27 Although by a contract of sale, the seller im- 
pliedly warrants his right to sell the goods,?® a rep- 
resentation by the seller as to his ownership of the 
goods is usually regarded as a representation of 
fact,?® on which the buyer may rely®° and which, if 
false, constitutes fraud for which the contract may 
and it has been held that where the 
sale is fraudulently induced through misrepresenta- 
tions ag to title and claims of third parties, the con- 


years previous, and both know, as 
experienced cattlemen, that the num- 
ber can be estimated only approxi- 
mately. Cole v. Smith, 26 Colo. 506, 
Dore 1086s 2 


Reliance on representations in gen- 
eral see supra § 91. 


Representations where means of 
knowledge are at hand generally see 
infra § 108. 


27. As to fraud in general see 
Fraud § 109. ‘ 


28. See infra § 748. 
29. See Fraud § 109. 


30. Crandall v. Parks, 152 Cal. 772, 
93 P 1018; Wolfe v. Severns, (Cal. 
A.) 293 P 156. And see cases infra 
note 31. 


[a] That buyer is shown sheriff’s 
certificate of sale by the seller, who 
had purchased at a sheriff’s sale, does 
not deprive the buyer of the right 
to rely on representations made be- 
fore and after the certificate was ex- 


hibited, that the title was good. 
wee Va USevierns, | (Caley sAl i 2 oor 
31. U. S.—Simpson v. Wiggin, 22 


rep ease No. 12,887, 3 Woodb. & M. 
Ark.—Manzil v. White, 161 Ark. 1, 
255 SW 567. 


Cal.—Crandall v. Parks, 152 Cal. 
772, 98 P 1018; Wolfe v. Severns, (A.) 
293 P 156; Kiefhaber Lumber Co. v. 
Newport Lumber Co., 15 Cal. A. 37, 
TBP’ 694. 


Ind.—Bales v. Weddle, 14 Ind. 349. 
oe es v. Philbrick, 42. Iowa 


N. Y.—Sweetman v. Prince, 62 
Barb. 256 [rev on other grounds 26 


N. Y. 224]; Case v. Hall, 24 Wend. 
102, 35 AmR 605; Ketletas v. Fleet, 
7 Johns. 324. 


W. Va.—Hyer v. Smith, 48 W. Va. 
550, 37 SE 632. 


[a] Illustrations—(1) A false 
representation by the vendor in an 
executed contract that he has the 
goods he professes to sell, whereby 
the purchaser is induced to, make 
advances, avoids the contract. Bales 
v. Weddle, 14 Ind. 349. (2) Where 
the seller of a rooming house false- 
ly represents that all the property 
therein except designated articles 
owned by the roomers belongs to him, 
when in fact a greater part of the 
furnishings belongs to roomers, if 
the buyer relies on them to his in- 
jury, the contract will be set aside 
on the grounds of fraud. 
White, 161 Ark. 1, 255 SW 567. 


[b] Statement in bill of sale that 
the property sold is that owned by 
the seller is not only descriptive of 
the property, but an averment of ac- 
tual ownership. Kijefhaber Lumber 
Co. v. Newport Lumber Co., 15 Cal. 
Ayr s7ulis PI 6oL: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tract is void ab initio.8* The buyer may also avoid 
the contract, as for fraud, where the seller fails to 
disclose want of title or defects in title,*® or falsely 
represents that he is acting as agent for another, 
whereas the property being sold belongs to him in- 
dividually.*# But where the buyer receives the par- 
ticular property for which he bargained, he is not 
entitled, on the ground of concealment, to other prop- 
erty expressly excepted therefrom, and which the 
buyer falsely represented he did not own.*® A rep- 
resentation, as an inducement to a purchase of stolen 
property, that there was another prospective buyer, 
is not material as it does not relate to the seller’s 
title.°6 


Encumbrances. The buyer may also avoid the 
contract where the seller makes a fraudulent repre- 
sentation or concealment as to the existence of liens 
or encumbrances on or claims by third persons to the 
property sold,?* unless such encumbrance is removed 
in time to prevent injury to the buyer,*® or unless 
the buyer acquires full title,?® as where a chattel 
mortgagee consents to a sale of the mortgaged chat- 


32. Wolfe v. Severns, (Cal. A.) 293 [| 232 P 786. 
P56: : [a] 
33. Conn.—Bartholomew v. War- 
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tation that cattle were not encum- 
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tel*® and waives his claim so far as the buyer is 
conecerned.*? Jf an encumbrance in fact exists, a 
representation to the contrary by the seller is false 
and fraudulent although he has been advised by his 
attorney that the incumbrance is not valid.*? 
Where the buyer, after learning of an encumbrance 
which has been concealed, agrees to assume the pre- 
existing debt, the original concealment becomes im- 
material.*3 


[§ 108] (h) Effect of Buyer Having Knowledge 
or Means of Knowledge in General.44 Representa- 
tions of the seller, although false, cannot be claimed 
to be such fraud as will vitiate the contract of sale, 
where the buyer does not rely, or is not entitled to 
rely, on such representations,*°® by reason of his hav- 
ing full knowledge of the matters concerning which 
the representations are made,*® or knowledge of 
facts sufficient to warn him that he cannot safely 
rely on the representations ;#* or where he relies on 
an inspection or examination made by himself or 
another,*® or where an article is bought upon in- 
spection only, and such inspection is not prevented 


N. C.—Spencer v. McLean, 24 N. 


Thus a seller’s misrepresen- C. 93. 


Tex.—Brenard Mfg. Co. v. Crow 


ner, 32 Conn. 98, 85 AmD 251. 

Ky.—Scott v. Scott, 2 A. K. Marsh. 
217. 

Me.—Abbott v. Marshall, 48 Me. 44. 

N. Y.—Sweetman’ v. Prince, 62 
Barb. 256 [rev on other grounds 26 
N.Y. 224) 

Eng.—Cross v. Gardner, Carth. 90, 
90 Reprint 656, 1 Show. 68, 89 Re- 
print 453; Peto v. Blades, 5 Taunt. 
656, 1 ECL 338, 128 Reprint 849. 

34. Porter v. Baretich, 153 Wash. 
679, 280 P 78. 

35. Salter v. Aviation Salvage Co., 
129 Miss. 217, 91 S 340, 26 ALR 987. 


36. A. F. T.. Corp. v. Pathe Ex- 
change, Inc., 105 Misc. 39, 172 NYS 
364. 

37. U. S.—Stevenson v. Marble, 84 


Fed. 23 [app dism 90 Fed. 830, 32 
CCA 609]. 
io ah preratiancl v. Robinson, 35 Ark. 
483. 
Ind.—Firestone v. Werner, 
A. 293, 27 NE 623. 
Kan.—Holt v. Richardson, 116 Kan. 
47, 225 P 1086. 


Me.—Abbott v. Marshall, 48 Me. 44; 
Junkins v. Simpson, 14 Me. 364. 


Tex.—Nichols v. Lorenz, (Civ. A.) 
237 SW 629; Halsell v. Musgraves, 5 
Tex. Civ. A. 476, 24 SW 358. 


Wash.—Gillette v. Anderson, 85 
Wash. 1, 147 P 634. 

{a] Thus, where a sale of per- 
sonal property is made upon the false 
representations to the buyer that 
there is no lien thereon, or, where 
there was one existing on it, and the 
seller does not raise it, the seller is 
nevertheless liable on his fraud, the 
same as a warrantor or guarantor of 
title would be. Nichols v. Lorenz, 

Tex. Civ. A.) 237 SW 629. 


[b] Bulk sale.—(1) Where a sell- 
er who makes a bulk sale of a stock 
of merchandise falsely represents, 
and warrants in the bill of sale, that 
the goods were free of liability for 
debt, buyers who purchase the stock 
of goods in reliance on the represen- 
tation and warranty may rescind the 
sale on the ground of fraud. Holt 
v. Richardson, 116 Kan. 47, 225 P 
1086. (2) Rights and liabilities as 
between buyer and seller under Bulk 
Sales Act see Fraudulent Convey- 
ances § 893. 


38. Smith v. 


dy Ind: 


Johns, 113 Or. 351, 


bered at the time of sale is not ground 
for rescission, where such encum- 
brance is removed before the buyers’ 
suit for rescission is instituted, and 
the cattle then belong to the buy- 
ers subject only to the contract with 
the seller, since the buyers are not 
injured by the misrepresentation. 
Smith v. Johns, 113 Or. 351,/ 232 P 


786. i 
39. Vaughan vy. Hinkle, 131 Ark. 
LON 301.9 Sie SW 7 OG; Cloutier v. 


Devereaux, 100 Vt. 187, 136 A 28. 


40. Vaughan v. Hinkle, 131 Ark. 
LOU 19 8.F SAV WTO5s Cloutier v. 
Devereaux, 100 Vt. 187, 1386 A 28. 


Rights and liabilities of purchaser 
of mortgaged chattel in general see 
Chattel Mortgages § 341. 


41. Cloutier v. Devereaux, 100 Vt. 
187, 136 A 28. 


42. Gillette v. Anderson, 85 Wash. 
81, 147 P 634. 


[a] Illustration.—A representa- 
tion that furniture sold is unencum- 
bered is false and fraudulent, where 
the owner knows that there is an 
outstanding chattel mortgage against 
it which the mortgagee is trying to 
foreclose, although the owner has 
been advised that the mortgage is 
not valid, since he should know that 
the buyer will not buy a lawsuit. 
Gillette v. Anderson, 85 Wash. 81, 147 
P 6384. 

43. Elliott v. Clark, oe Civ. A.) 

172 SW 560. 


{a] Thus, where a buyer of an 
interest in a business, on learning 
of. the owner’s concealment of a 
mortgage debt, agrees, in considera- 
tion of the owner surrendering his 
interest, to assume tthe debt, the 
agreement is valid, and the conceal- 
ment immaterial. Elliott v. Clark, 
(Tex. Civ. A.) 172 SW 560. 

44. As to: 

Nae ban generally see Contracts § 


Fraud generally see Fraud §§ 68-71. 
Quality see supra § 105. 
Value see supra §§ 103, 104. 


45. See generally supra § 91. 

46. Ark.—W. T. Rawleigh Medi- 
cal Co. v. Rose, 1383 Ark. 505, 202 SW 
849. 

Me.—Continental Jewelry Co. v. 
Minsky, 119 Me. 475, 111 A 801. 

N. Y.—Wheelock v. Bennett, 
App. Div. 89, 201 NYS 706. 
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Wa. dl SH 387. 


sey Mercantile Co., (Giy. A.) 260 Sw 


Va.—Shoemaker v. Cake, 83 Va. 1, 
1 SE 387. 

Can.—Bell v. Macklin, 15 Can. S. 
C56: 

[a] MTllustrations.—(1) Where, be- 


fore executing the contract, a buyer 
knew that his seller had misrepre- 
sented the facts but went ahead on 
the theory that he could obtain ad- 
vantages from the contract and then 
avoid payment by pleading misrep- 
resentations, the seller’s fraud is not 
actionable. Shoemaker v. Cake, 83 
(2) Where a buyer 
knows that certain machines cost a 
named sum, and gives notes therefor, 
it is unreasonable to suppose that 
he could be deceived by representa- 
tions of the seller’s agent that the 
macitines will not cost anything, and 
such representations are nat fraud- 


ulent. Brenard Mfg. Co. v. Crowley 
Mercantile Co., (Tex. Civ. A.) 260 
SW 246. 

{[b] Experience.—The fact that 


the party to whom the representa- 
tions were made concerning a con- 
tract for the sale of jewelry had been 
handling jewelry long enough to 
know the value of merchandise of 
that kind must be considered. Con- 
tinental Jewelry Co. v. Minsky, 119 
Me. 475, 111 A 801. 


[ec] Nature of contract.—Where 
a buyer had ample opportunity to, 
and in fact did, read and examine 
the contract of sale before signing 
it, its terms not being ambiguous, a 
finding that he was fraudulently in- 
duced to enter into such contract un- 
der belief that it was one of agency 
cannot be sustained. W. Raw- 
leigh Medical Co. v. Rose, 133 Ark. 
505, 202 SW 849. 


47. Gratz v. Schuler, 25 Cal. A. 
117, 142 P 899; Wheelock v. Bennett, 
207 App. Div. 89, 201 NYS 706; Bell 
v. Macklin, 15 Can. S. CP O16: 

[a] Tllustration.—A representa- 
tion by the seller that a barn be- 
longed to him, but that it stcod on 
leased land, and that the lease could 
be continued as long as desired, is 
so indefinite and unreasonable on its 
face as to put the buyer on inquiry. 


Wheelock v. Bennett, 207 App. Div. 
89, 201 NYS 706. 
48. Ariz.—Dooley v. Burlington 


Gold Min. Co., 12 Ariz. 332, 100 P 797. 
Ark.—Delolme v. State Sav. Bank, 
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or interfered with.*? 


tations ;°° 


chase price.°} 
Means of knowledge. 


169 SW 229. 

Ky.—MecAllister v. Lambrose, 221 
Ky. 44, 297 SW 936. 

Minn.—Meland vy. Youngberg, 124 


Minn. 

fi KOE 
Mo.—Overhulser v. 

Mo, A. 504, 128 SW 526 


446, 145 NW 167, AnnCas1915B 


Peacock, 148 


N. Y.—Gordon v. Manhattan Desk 
COM PLAoM UNIS OCs 

Or.—Cripe v. Wade, 123 Or. 111, 
261 P72; Gesme v. Potter, 118 Or. 
C2 24 T a P A765. 

Pa.—Hewitt v. Burwell, 19 Pa. 
Dist. 685. 

Tex.—Barton .v. Flanagan, (Civ. 
Aveda Ww (2d), 947; > Hart-Parr sCot 
Wee corizamnen (Civ. 0 Ai.) e229 Siws 8307 


James v. Doss, (Civ. A.) 184 SW 623; 


Peck v. Morgan, (Civ. A.) 156 SW 
O17. 

Wash.—Robeson v. G G. No- 
Skid’m Tire Belt Co., 114 Wash. 98, 
94 iP 25:99). 

W. Va.—Jones v. McComas, 92 W. 
Va. 596, 115 SE 456. 

fa] Tllustration.—Where the buy- 
er, a lawyer, on several occasions 


visited the seller’s place of business 
and personally inspected a filing case 
for legal papers before buying it, he 
was not entitled to rescind the sale 
and recover a part of the price paid 
because of alleged false representa- 
tions that the case was suitable to 
accommodate filing envelopes’ con- 
taining legal documents placed there- 
in unfotded. Gordon v. Manhattan 
Desk Co., 123 NYS 57. 

{[b] Where buyer undertakes to 
inform himself as to matters easily 
ascertainable by personal investiga- 
tion, and the seller does nothing to 
prevent a full inquiry, the buyer will 
be deemed to have relied on his own 
investigation, and not on the repre- 
sentations of the seller. Jones vy. 
McComas, 92 W. Va. 596, 115 SE 456. 


As to quality or condition see su- 
pra § 105. 


49. Redfield v. 
BOT LST. NW) 60, 


50. Wheelock v. Bennett, 207 App. 
Div. 89, 201 NYS 706. 


[a]  Tllustration.— Where sellers 
of a stock of goods misrepresented 
their quantity and value, and the 
goods were so arranged as to make 
it appear that the shelves were full, 
but on the day following the sale 
the goods were inventoried and re- 
arranged, so that before the second 
payment was made the buyers had 
full knowledge of the quantity and 


Engel, 171 Mich. 


value, they were not damaged by 
such misrepresentations. Wheelock 
v. Bennett, 207 App. Div. 89, 201 NYS 
706. 

51. Hahn v. Brickell, 131 Wash. 
DAoece om E09, moo mewWashw L8oy 237 
P 305. 

52. See Contracts § 301; Fraud §§ 
59, 68-71. 

53. U. S.—Slaughter v. Gerson, 


This rule applies where 
knowledge is acquired by the buyer at any time be- 
fore he is damaged by reason of the false represen- 
but the fact that the buyer acquires 
knowledge of the falsity before he takes possession 
of the property does not affect his right to rescind 
the contract where such knowledge is not acquired 
until after he has paid a substantial part of the pur- 


In accordance with the gen- 
eral rules relating to the right of a defrauded party 
to rely on the representations of the defrauder, where 
means of knowledge as to the truth of the repre- 
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such 


tations.°* 


[§ 108 


sentations are at hand,®? in some jurisdictions if the 
means of knowledge respecting the truth of repre- 
sentations are at hand and equally available to both 
parties, and the buyer fails to avail himself of such 
means, he cannot impeach the sale on the ground that 
he has been deceived by the seller’s false represen- 
In other jurisdictions, however, a seller 
cannot avoid the effect of his fraudulent misrepre- 


sentations on the ground of the credulity or negli- 


13 Wall. 379, 20 L. ed. 627; Dalhoft 
Constr. Co. v. Black, 157 Fed. 227, 85 
CCAR 25s a7, LRANS 419; Anschutz 
v. Miller, 20 Fed. 376. 


Ariz.—Dooley v. Burlington Gold 
MinsiComi2e Ariz. 332;n100 Pago 


Ark.—W. W. Carter Motor Co. v. 
Davis, 180 Ark. 892, 23 SW (2d) 253, 
Cochran y. Peoples’ Exch. Bank, 176 
Ark. 830, 4 SW (2d). 515; Manzil v. 
White, 161 Ark. 1, 255 SW 567; Del- 
olme v. State Sav. Bank, 169 SW 229. 


Del.—Journal Printing Co. v. Max- 
well, 17 Del. 511, 43 A 615. 


Ga.—Hayslip v. Fields, 142 Ga. 49, 
82 SE 441; Meredith v. J. A: Fay, 
etc., Co., 36Ga. AL 506, 137 SH "409; 
Maes v. Roberts, 9 Ga. A. 511, 71 SE 

tie 


Ind.—Gatling v. 
118. 


Newell, 


La.—E. J. Deas Co. v. Texas Co., 
129 S 678; Peck, ete., Co. v. Kline, 
biluan A. 60. f 


Me.—Continental Jewelry Co. 
Minsky, 119 Me. 475, 111 A 801. 


Mass.—M. & M. Co. vy. Hood Rub- 
ber Co., 226. Mass. 181, 115°NE 234; 
Poland v. Brownell, 131 Mass. 1388, 
41 AmR 215; Brown v. Leach, 107 
Mass. 364. 


N. Y.—Lefever v. Lefever, 30 N. 
Y. 27; Guilfoyle- v. Pierce, 4 App. 
Div. 612, 38 .NYS 697; P..& M. Mo- 
tor Car Co, v., Paris, 185 NYS) 835. 


Or—Schmauder! v. Dell .118 7Or, 
347, 246 P 349; Waymire v..Shipley, 
52 Or. 464,97 P 807. 


Tex.—Brenard Mfg. Co. v. Crow- 
ley Mercantile Co., (Civ. A.) 260 SW 
246; James v. Doss, (Civ. A.) 184 
SW 623; Peck vy. Morgan, (Civ. <A.) 
156 SW 917. 

Wash.—Hunley v. Ingle, 88 
446, 153 P 3138; Aurora Land Co. v. 
Keevan, 67. Wash. 305, 121 .P 469; 
SABLE v. Strand, 19 Wash. 686, 54 
PY 61.3: 


Wis.—Bailey v. Bode Bros. Co., 195 
Wis. 264, 218 NW 174; Premier Re- 
fining Co. v. Walkenberg, 181 Wis. 
117, 1938 NW 10013 Os La Backard 
Mach. Co. v. Schweiger, 147 Wis. 67, 
132 NW 606; Mamlock y. Fairbanks, 
46 Wis. 415, 1 NW 167, 32 AmR 716. 


[a] Ilustration.—Where the buy- 
er claims that the seller’s agent made 
misrepresentations as to the place 
from which the goods would be 
shipped, if the buyer had in his pos- 
session at his place of business a 
copy of the order given to such 
salesman, Showing the place from 
which the goods were to be shipped, 
he will not be permitted to say that 


eV. 


Wash. 


such misrepresentation was a con- 
trolling factor with him. Premier 
Refining Co. v. Falkenberg, 181 Wis. 


117, 193 NW 1001. 


54. U. S.—Strand v. Griffith, 
Fed. 854, 38 CCA 444 
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Ala.—Hafer v. Cole, 176 Ala. 242, 57 
S 757; Burroughs v. Pacific Guano 
Co., 81 Ala. 255, 1° S 212: 


12 Ind. 


gence of the buyer, in relying upon such representa- 
tions, although the means of knowledge are at hand 
and open to him,°* particularly where he has been 
induced to accept the property, before he has had 


Cal.— Ferguson v. Koch, 204 Cal. 
342, 268 P 342, 58 ALR 1176. 
RO eae v. Philbrick, 42 Iowa 
Kan.—Morrow v. Bonebrake, 84 
Kan. 724, 115«P 585, 34 LRANS 1147. 


Ky.—Gant v. Shelton, 3 B. Mon. 420. 


Mich.—Bailey v. Perkins, 224 Mich. 
27,194 NW 558; Miller v. Du Val, 191 
Mich. 386, 158 NW 140; Ripley v. 
Case, 78 Mich. 126, 43 NW 1097, 18 
AmSR 428; Jackson v. Collins, 39 
WEtChi mo ovis 

Mo.—Union Nat. Bank v. Hunt, 76 
Mo. 439. 

Nev.—Swinney  v. 
Nev. 411, 62 P 1. 

N. H.—Stewart v. Stearns, 63 N. H. 
99, 56 AmR 496. 

N. C.—J. I. Case Threshing Mach. 
Co. -V., MeKay, J61 N-.C€, (38452 Was 
848; White Sewing Mach. Co. v. Bul- 
LOCK 21 GlgeN Cl, whom SB Goa. 

N. D.—Elliott Supply Co. v. Lish, 
36 N. D. 640, 168 NW 271; Fargo Gas, 


Patterson, 25 


ete., Co. v. Fargo Gas, etc., Co., 4 N. 
D. 219, 59 NW 1066, 37 LRA 593. 
S. C.—Southern Iron, ete. Co. v. 


Bamberg, ete., .R..Co., 151) S.C. 506; 
149 SE 271; McKinley Music Co. v. 
Glymph, 100 S. C. 200, 84 SE 715. 


Vt.—WNiles v. Danforth, 97 Vt. 88, 
122 A 498; Arnold v. Somers, 92 Vt. 
512, 105 A 260; Chamberlin v. Fuller, 
59 Vt. 247, 9 A 832; Kendall v. Wil- 
SON, 40 Vite5 ore 


i Eng.—Redgrave v. Hurd, 20 Ch. D. 


{a] Illustrations.—(1) Fraudulent 
representations by the agent of a sell- 
er of sewing machines that a com- 
peting merchant selling the same ma- 
chine had ceased to handle the ma- 
chines was ground for rescission of 
the contract of sale, although the 
buyer did not investigate the truth 
of the representations. White Sew- 
ing Mach. Co. v. Bullock, 161 N. C. 1, 
76 SE 634. (2) Even if the buyer of 
a traction engine is under an obli- 
gation to make an examination of it 
for himself before signing a contract 
of purchase, and fails to ‘do so, his 
failure does not preclude him from 
defending an action for the price, on 
the ground of fraudulent representa- 
tions by the seller’s agent. J. I. Case 
Threshing Mach. Co. v. McKay, 161 
N. C, 584, 77 SE 848. 


{b] Purchaser of patent right may 
rely on the representations of the 
seller as to what was covered by the 
patent, although by searching the rec- 
ord of the patent office the buyer 
might have discovered the fraud. 
poarek v. Patterson, 25 Nev. 411, 


{c] Undue credulity of the defraud- 
ed buyer is no defense to his suit to 


rescind. Bailey v. Perkins, 224 Mich. 
27, 194 NW 558. 
{ad] Extravagant statements.— 


The fact that representations of a 
seller’s agent as to work which a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


.an opportunity to inspect it, under the assurance 
that the contract will not be binding, if the property 
is not as represented,®® or where he has not been 
put on notice not to rely on the seller’s representa- 


.-lowa 475, 
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tions.*® 
Not equal means of knowledge. 


machine sold would do were of a 
most extravagant character, and 
would hardly have been accepted by 
an intelligent person without a prac- 
tical test, does not protect the seller 
from the effects of his deception, 
where they related to such matters 
as the seller’s agent could fairly be 
assumed to know about, and the buy- 
er had a right to rely on them. Niles 
v. Danforth, 97 Vt. 88, 122 A 498. 


[e] In Oklahoma (1) it has been 
held in some cases that a buyer has 
a right to act on the positive repre- 
sentations of existing material facts 
made by the seller, even though the 
means of knowledge are open to him, 
the real question being—was_ the 
buyer in fact deceived by the false 
representations. Welge v. Thompson, 
£03) Oki, 11240229 RP e2t1e > Halsell \v. 
First Nat. Bank, 48 Okl. 535, 150 P 
489, LRA1916B 697; Mt. Hope Nur- 
series Co. v. Jackson, 36 Okl. 273, 
128 BP 250,.45 LRANS 243. (2) A 
buyer relying upon representations is 
not barred because he made an inde- 
pendent inquiry. O’Quinn v. Nothaff, 
85 Okl. 215, 208 P 498. (3) By a later 
case, however, it has been held that 
a buyer cannot rely on the seller’s 
representations of quality, where he 
has an equal opportunity of inspec- 
tion. Farmers’, etc., Bank v. How- 
land, 138 Okl. 58, 280 P 460. 


55. J. I. Case Threshing Mach. Co. 
v. MeKay, 161 N. C. 584, 77 SE 848. 


56. Southern Iron, etc., Co. v. Bam- 
bere sete, Core 1504S: Cs, 506; £49 
SE 271. 

{a] Notice that locomotive pur- 
chased is second-hand does not put 
the buyer on notice not to rely on 
the seller’s representations. South- 
ern Iron, etc., Co.. v. Bamberg, et¢.; 
ReawGor, 154. S83, Cx 506) 149. Si 271. 


57. Ark.—Joe Lyons Mach. Co. v. 
Wiegel, 168 Ark. 572, 271 SW 333; 
Gaty v. Holcomb, 44 Ark. 216. 


Cal.—Ferguson v. Koch, 204 Cal. 
342, 268 P 342, 58 ALR 1176; Ketel- 
hut y. Gunther, 100 Cal. A. 409, 279 
P 1083; American Soda Fountain Co. 
v. Martin, 100 Cal. A. 48, 279 P 680; 
Zwart v. Landfiel'd, 93 Cal. A. 328, 269 
P 740; Whiting v. Squeglia, 70 Cal. 
A. 108, 232 P 986; Morris v. Fiat Mo- 
tor Sales Co., 32 Cal. A. 315, 162 P 663. 

Colo.—Bigger v. Hollworth, 69 Colo. 
451, 194 P 940. : 

Ill.— Hicks v. Stevens, 121 Ill. 186, 
11 NE 241 [aff 15 Ill. A. 480]; Allen 
v. Hart, 72 Ill. 104; Mayberry v. Rog- 
ers, 81 Ill. A. 581. 

Ind.—Overbay v. Lighty, 27 Ind. 27. 

Iowa.—McDowell v. Caldwell, 116 
89 NW 1111; Beebe v. 
Funkhouser, 2 Iowa 314. 


All courts agree 
that if the means of knowledge are not at hand or 
the buyer has not equal facilities with the seller for 
ascertaining the truth, he may rely on the seller’s 
representations,°“ as where the matters are peculiar- 
ly within the knowledge of the seller,®* and the buyer 
has no opportunity to imspect the property®® as 
where it is not present at the time of the purchase,°° 
and is at such a distance that the buyer cannot rea- 
sonably be called on to investigate it.°' If the seller, 
having peculiar knowledge of the matter, makes posi- 
tive misrepresentations of material facts which are 
ealculated to mislead the buyer and induce him to 
buy, the buyer is not bound to verify the representa- 
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tions by an independent investigation although he 
has an opportunity to do so,®? and the seller cannot 
escape the consequences of his misrepresentations as 
constituting fraud, by showing that the buyer had 


the opportunity to ascertain the truth for himself, 


and should 


Ky.—Hanks v. McKee, 2 Litt. 227, 
13 AmD 265. 


Mo.—Cahn vy. Reid, 18 Mo. A. 115. 


Mont.—Advance-Rumely Thresher 
Co.~v. Wenholz, 80 Mont. 82, 258°-P 
1085. 

N. Y.—Holmes v. Bloomingdale, 72 
App. Div. 627, 76 NYS 182; Yeomans 
v. Bell, 79 Hun 215, 29 NYS 502. 


Okl1.—O’Quinn y. Nothaff, 85 Okl. 
215, 205 P 498. 


Pa.—Bigler v. Flickinger, 55 Pa. 
279; Scully v. Miller, 29 LegInt 230; 
Bower v. Fenn, 7 WklyNC 431. 


Tex.—Griffin v. Chubb, 7 Tex. 603, 
58 AmD 85; Kincannon v. Independ- 
ent Cotton Oil Co., (Civ. A.) 196 SW 
878. A 

Wash.—Hahn v. Brickell, 131 Wash. 
212,..229 P7139, 135° Wash.) 189, 237 
P1305; 

Wis.—Denis v. Nu-Way Puncture 
Guré '@o:; 170" Wiis) 3335" 175 NW 295. 


Hunt v, Davis, 98 Ark. 44, 135 
Sw 458; Bigger v. Hollworth, 69 
Colo. 451, 194 P 940; Hahn v. Brick- 
Cl 131 -Washw 6202592 295i 789 F 135 
Wash. 189, 237 PB 305. 


{a] Thus a direct misrepresenta- 
tion as to the income and expenses 
of a hotel, being matters peculiarly 
within the knowledge of the seller, 
may be relied on, and, if false, are 
not overcome by the fact that the 
buyer of the hotel fixtures was 
shown the hotel ledger, as this would 
not necessarily show the hotel’s in- 
come anid expenses. Hahn y. Brick- 
ell, 181 Wash. -212, 229 P 739, 135 
Wash. 189, 237 P 305. 


As to value see supra §§ 103, 104. 

59. Bixler v. Wagster, (Mo. A.) 256 
SW 520. 

60. Hanks v. McKee, 2 Litt. (Ky.) 
227, 13 AmD 265; Bixler v. Wagster, 
(Mo. A.) 256 SW 520. 


61. Martin v. Burford, 181 Fed. 
922, 104 CCA 360; Hicks v. Stevens, 
121 Ill. 186, 11 NE 2415: O’Quinn v. 
Nothaff, 85 Okl. 215, 205 P 498; Rog- 
ers v. Rosenfeld, 158 Wis. 285, 149 
NW 33. 

{a] Illustrations.—(1) Where a 
seller fraudulently induces a buyer in 
Wisconsin to purchase stock in a cor- 
poration owning a mine in New Mex- 


ico, and having an office in Michigan, | 


the buyer is not required to go to 
either place to investigate the truth 
of the representations of matters pe- 
culiarly within the seller’s knowl- 
edge, but may rely thereon without 
investigation. Rogers v. Rosenfeld, 
158 Wis. 285, 149 NW 33. (2) Where 
a seller, in order to induce a buyer 
to purchase an interest in a salmon 
packing outfit, falsely represents that 


not have believed the seller’s state- 
ments,®* and if the buyer is inexperienced in buying 
the goods in question, the fact that he made an ex- 
amination and might, by a more thorough inquiry, 
have discovered the falsity of the seller’s representa- 
tions, does not prevent him from relying on such 
representations and subsequently claiming that they 
were fraudulent.°* 

[§ 109] (i) Where Warranty Accompanies Con- 
tract.°° As a general rule, notwithstanding the sell- 
er warrants the truth of a fact represented as an in- 
ducement to the contract of sale, if such representa- 
tion is in fact fraudulent the buyer may avoid the 
contract for such fraud®® instead of suing on the 


the property consists of a store build- 
ing and site located in a place re- 
mote from that where the bargain is 
made, and practically inaccessible to 
the buyer at the time, anid the seller 
knows that the buyer has no knowl- 
edge concerning such store building 
and site, except the seller’s repre- 
sentations, the buyer is not bound 
to exercise diligence to ascertain 
whether the representations are true 
or false, but is entitled to rely on 
the truth thereof, and recover dam- 
ages for their falsity. Martin v. Bur- 
ford, 181 Fed. 922,104 CCA 360. 


62. Morris v. Fiat Motor Sales Co., 
32, Cale VAs 31>, 8162 oP 96637 Jonesy. 
McComas, 92 W. Va. 596, 115 SE 456. 


63. Joe Lyons Mach. Co. v. Wiegel, 
168. Ark. 572, 271 SW 333; Hunt v. 
Davis, 98 Ark. 44, 135 SW 458; Fer- 
guson v. Koch, 204 Cal. 342, 268 P 
342, 58 ALR 1176; American Soda 
Fountain Co. v. Martin, 100 Cal. A. 
43, 279 P 680; Whiting v. Squeglia, 
70 Cal. A. 108, 232 P 986; Sullivan 
v. Helbing, 66 Cal. A. 478, 226 P 803; 
Alexander v. Walker, (Tex. Civ. A.) 
239 SW 309. 


“If the false representations are 
made with the intent to induce the 
other party to act thereon, ordinary 
prudence does not require the party 
to test the truth of such représenta- 
tions where they are within the 
knowledge of the party making them 
or where they are made to induce 
the other party to refrain from seek- 
ing further information.” Hunt v. 
Davis, 98 Ark. 44, 185 SW 458. 


64. Ferguson v. Koch, 204 Cal 
342, 268 P 342, 58 ALR 1176; Mor- 
row v. Bonebrake, 84 Kan... 724, 115 
P 585, 34 LRANS 1147. 


_ [a]. Buyer of diamond.—That an 
inexperienced buyer of a diamond 
made a careful examination thereof 
before buying it does not signify that 
she did not buy and rely on the rep- 
resentations of the seller, nor will 
the fact that she could have learned 
the falsity of the representations by 
a more thorough inquiry prevent her 
rescission of the sale and a recov- 
ery if the purchase was in fact made 
in reliance on such false representa- 
tions. Morrow v. Bonebrake, 84 Kan. 
724, 115 P 585, 34 LRANS 1147. 
65. Cross references: 
Effect of refusal of warranty as to 
nondisclosure see supra § 98. 
Rescission for fraudulent warranty 
see infra § 247. 
“Warranty and misrepresentation” 
and “fraud” distinguished see in- 
fra § 676. 


66. Ala.—Corry v. Sylvia, 192 Ala. 
550, 68 S 891, AnnCas1917E 1052. 

Ga.—Barfield v. Farkas, 40 Ga. A. 
559, 150 SE 600. 
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warranty;°7 and particularly he may avail himself 
of the fraud where the warranty is as to other mat- 
ters than that to which the fraudulent representa- 
But the buyer cannot so avail him- 
self of the fraud where the circumstances are such 
that he must have relied solely upon the warranty 
for protection,®® as where the undisclosed defect 
covered by the warranty was known to the buyer at 
And where oral representa- 
tions made by the seller as an inducement to the 
contract are included in warranties contained in the 
written contract, the representations become merged 
in the written contract,’+ and the buyer is presumed 
to rely on such warranties and not on the oral rep- 
and, in the absence of bad faith on 
the part of the seller, cannot therefore base a charge 
of fraud on the falsity of the representations,*® par- 


tions relate.®® 


the time of its sale.*° 


2 


resentations, ‘” 


Iowa.—McCorkell v. Karhoff, 90 
Iowa 545, 58 NW 913; Raeside v. 
Hamm, 87 Iowa 720, 54 NW 1079. 


La.—Back v. Meeks, 1 La. 309. 
Me.—Prentiss v. Russ, 16 Me. 30. 


Mich.—Youngs v. Advance-Rume- 
ly Thresher Co., 215 Mich. 682, 184 
NW 585; Carter’ v. Glass, 44 Mich. 
154, 6 NW 200, 38 AmR 240. 

Pa.—Hexter v. Bast, 125 Pa. 52, 17 
A 252,11 AmSR 874; Maute v. Gross, 
56 Pa. 250, 94 AmD 62. 


Tenn.—Cobb vy. O’Neal, 2 Sneed 438. 
Tex.—Hubby v. Stokes, 22 Tex. 217. 


[a] Tllustrations.—(1) An express 
warranty in a bill. of sale conveying 
a ship and her freight that the ship 
is unencumbered will not defeat lia- 
bility for an implied! misrepresenta- 
tion by concealment of the fact that 
the freight was encumbered. Corry 
v. Sylvia, 192 Ala. 550, 68 S 891, Ann 
Cas1917E 1052. (2) The purchaser 
of a plow from a local agent, under 
warranties and representations. to 
the same effect as those contained in 
letters from the manufacturer to the 
agent, can rely directly on the war- 
ranties and representations made by 
the manufacturers whether commu- 
nicated to him or not. Hackney Mfg. 
Co. v. Celum, (Tex. Civ. A.) 189 SW 
988 [aff (Commn. A.) 221 SW 577]. 


67. See infra § 792. 


68. Ala.—Huckabee  v. 
10 Ala. 657. 


Ga.—Beasley v. Huzett, etc., 
Co., 92 Ga. 273, 18 SH 420. 


Ind.—Connersville v. Wadleigh, 7 
Blackf. 102, 41 AmD 214, 


Ky.—Hanks- v. McKee, 2 Litt. 227, 
13 AmD 265. 


Miss.—Mizell v. Sims, 39 Miss. 331. 


Albritton, 


Mfg. 


Okl.—Ratliff v. Farmers’ State 
Bank, 57 Okl. 600, 157 P 318. 

Tex.—Bolt v. State Sav. Bank, 
CCIVAEAL LIQ USIW 1119. 

[a] Tllustrations.—(1) Extrane- 


ous fraud in the procurement of a 
note for the purchase price of a 
horse destroys the binding effect of 
a warranty of the horse constituting 
a part of the contract. Bolt v. State 
Savings Bank, (Tex. Civ. A.) 179 SW 
1119. (2) A written warranty upon 
the sale of a stallion that he was 
a reasonably sure foal-getter, does 
not preclude the defense of fraud in 
the procurement of the principal con- 
tract. Ratliff ov. Farmers’ State 
Bank, 57 Okl. 600, 157 P 318. 

69. Reeves v. Corning, 51 Fed. 774. 

[a] Illustration.—The buyer of a 
patent right cannot rescind the sale 
on the ground of false representa- 
tions that the patent is valid and 
does not interfere with any prior pat- 
ent, where the contract contains an 
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General; 


ness he desires, 


chased.8° This 


express warranty to the same effect, 
and an engagement on the part of 
the grantor to defend at his own ex- 
pense all suits for infringement. 
Reeves v. Corning, 51 Fed. 774. 


70. Miller v. Nichols, 5 Nebr. 478. 


71. Advance-Rumley Thresher Co. 
v. Schawo, 126 Kan. 563, 268 P 738. 


Merger as to contracts in general 
see Contracts §§ 616-619. 


72. Advance-Rumley Thresher Co. 


v. Schawo, 126 Kan. 563, 268 P 738. 


73. Advance-Rumley Thresher Co. 
v. Schawo, supra; Youngs v, <Ad- 
vance-Rumely Thresher. Co., 215 
Mich. 682, 184 NW 535; Bates Trac- 
tor Co. v. Gregory, 199 Mich. 8, 165 
NW 612; H. W.. Williams Transp. 
Line v. Darius Cole Transp.’ Co 129 
Mich. 209, 88 NW 473, 56 LRA 939, 


[a] Thus a representation by a 
seller of threshing machinery that it 
will properly do the work for which 
it is purchased is a mere warranty 
and does not constitute fraud, in the 
absence of a showing that the rep- 
resentation was not made in good 


faith. Youngs v. Advance-Rumely 
renner Co., 215 Mich. 682, 184 NW 
535. 

Warranties generally see infra 


§ 667 et seq. 

74. Williams Transp. Line v. Dar- 
ius Cole Transp. .Co., 129 Mich. 209, 
88 NW 473, 56 LRA 939; Oltman v. 


Williams, 167 N. C. 312, 83 SE 348, 
AnnCas1916A 587. 
[a] Thus, where, at the request 


of the buyer, representations made 
by the seller ‘in the course of the 
negotiations are incorporated in the 
written contract in the form of a 
warranty, such warranty, in the ab- 
sence of fraud, becomes the measure 
of the buyer’s rights, and the falsity 
of the parol representations can af- 


ford him no ground for relief. Wil- 
liams Transp. Line v. Darius Cole 
Transp. Co., 88 NW 


129 Mich, 209, 
473, 56 LRA 939. , 


75. Caveat emptor as affecting: 
Implied warrant of: 

Quality see infra §§ 7038, 718. 

Title see infra §§ 703, 748. 


Judicial sale see Judicial Sales §§ 
WLS EL 9. 
Seller’s liability for defect in ab- 


sence of warranty see infra § 401. 


76. “Caveat emptor’ see 11 C. J. 
p 438. 

77... Hargous! Vv. Stone, SN. ye 73! 
81; Wright v. Hart, 18 Wend. (N. Y. 
449, 453;. Pridgen v. Long, 177 N. 
189, 98 SE 451. 

“Doctrine of civil law” distin- 
guished see Caveat Emptor 11 C. J. 
p 43 note 4 .[b]. 

Reasons for rule see Caveat Emp- 
tor 11 C. J. p 44 note 4 [ec]. 


[§§ 109-110 


ticularly where the representations are included in_ 
the warranty at the request of the buyer.** 

[§ 110] (4) Application of Caveat Emptor in 
Caveat Venditor.’° 
emptor’® which is a rule of the common law,’" ad- 
hered to both by courts of law and of equity,’® and 
under which the buyer takes the risk as to the ar- 
ticle or goods bought being of the quality or sound- 


The rule of caveat 


and therefore cannot complain of 


a defect or condition open to his inspeetion,’® ap- 
plies, in the absence of fraud or warranty, to all con- 
tracts of sale of personal property where the buyer 
and seller deal at arm’s length, and the buyer has 
equal and available means and opportunity for in- 
formation or inspection as to the property pur- 


rule ordinarily applies where an 


article is sold for any and all purposes for which 


78. Smith “vy. Hollingsworth, 85 
Fla. 431, 96 S 394; Pridgen v. Long, 
IVIAN= €.- 189, 98° SE 451; 


[a] “Neither law nor equity re- 
lieves against one’s own credulous- 
ness and inexcusable indifference to 
one’s own interest in a transaction 
where one has no legal right to rely 
upon the statements, representations 
and descriptions of another in the 
negotiation.” Smith Vv. Hollings- 
worth, 85 Fla. 431, 435, 96 S 394. 

79. Douthit v. Swiney, 310 Ill. 180, 
141'| NE 535;. Wood v. Ross; (Tex. 
Civ. A.) 126 SW 148. And see cases 
infra note 80. 


80. U. S.—Slaughter v. Gerson, 13 
Wall r87 91) 920 ah ed.) 62 ice neu ny: 
Packing Co. v. Narzisenfeld, 3 F. (2d) 
567; Dorsey v. Watkins, 151 Fed. 340. 

Ark.—Hunt v. Davis, 98 Ark. 44, 
135 SW 458. 

Cal. guson v. Koch, 204 Cal. 
342, 268 P 342, 58 ALR 1176; Rose- 
ee v. Canovan, 43 Cal. 110. 

Creraee v. Smith, 57 App. 369, 
23 Oe (2d) -977 

Fla.—Smith v. 
Fla. 431, 96 S 394 

I1l.—Douthit v. Seinen 310 Ill. 180, 
141 NE 535: Kohl v. Lindley, 39 Ill. 
195, 89 AmD 294. 


Hollingsworth, 85 


Ky.—Cantrell v. Dotson, 221 Ky. 
494, 299 SW 181. 
Me.—Pelletier v. Dupont, 124 Me. 


269, 128 A 186, 39 ALR 972. 


Miss.—Joslin v. Caughlin, 26’ Miss. 
134; Otts v. Alderson, 18 Miss. 476- 


Mo.—Morbrose Inv. Co. v. Flick, 
187 Mo. A. 528, 174 SW 189; Barnes- 
Smith Mercantile Co. v. Tate, 156 Mo. 
A. 236, 137 SW 619; Cahn v. Reid, 18 
Mo. A. 115. 


Mont.—Kircher v. Conrad, 9 Mont. 
191;°28 P' 74,518 AmSR 714 SERA 
471. 


N. J.—Beninger v. Corwin, 
Ai Des at 


N. Y.—Rothmiller v. Stein, 143 N. 
Y. 581, 38 NE 718, 26 LRA 148; Mec- 
Goldrick v. Willits, 52 N. Y. 612; Paul 
v. Hadley, 23 Barb. 521; Green v- 
Knoeppert, 188 NYS 413. 

N. C.—Pridgen v. Long, 177 N. C: 
189, 98 SE 451; Duckworth v. Walker, 
SER INS Geese 

Oh. —Hadley v. Clinton eee Im- 
Pern Co., 13 Oh. St. 502, 82; Amp 


ad: Ne 


Or.—Swank v. Battaglia, 84 Or. 159, 
164 P 705, LRA1917F 469. 

Tex.—Nichols v. Lorens,' (Civ. A.) 
237 SW 629. 

Utah.—Baker v. Latses, 60 Utah 38, 
206 P 553 


Vt.—Warren v. Buck, 71 Vt. 44, 42 
A 979, 76.AmSR 754. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


Orbetiintdatdy 


a ee 


pte: 


ee, ee eee 


sy bn 


§ 110] 


it is adapted, and not for a particular purpose, and 
is open to inspection by the buyer;%! and is par- 
ticularly applicable where the buyer expressly takes 
the property at his own risk or with all faults or 
But under this rule a buyer is entitled to 
receive what he buys and is not compelled to accept 
something different from that specified in the con- 
There has been a tendency to narrow 
the operation of this rule, and exceptions thereto 
have been made, although there is a great deal of 


defects.*? 


tract of sale.88 


Wis.—Mamlock y. Fairbanks, 46 


Wis. 415, 1 NW 167, 32 AmR 716. 
[a] “Caveat emptor is the funda- 

mental rule governing sales of per- 

sonal property.’ Barnes-Smith Mer- 


cantile Co. v. Tate, 156 Mo. A. 236, 
244, 1837 SW 619. 
{[b] Caveat emptor applies: (1) 


Where a seller of mules is ignorant 
that one of the mule’s eyes is at- 
flicted with a disease, but knows that 
it has been sore and so states to the 
buyer. Grojean v. Darby, 135 Mo. A. 
586, 116 SW 1062. (2) Where the 
buyer of a mortgage might have as- 
certained the truth or falsity of the 
seller’s representations as to the iden- 
tity and residence of the parties by 
examination of the mortgage, and is 
not prevented by artifice. Mamlock 
v. Fairbanks, 46 Wis. 415, 1 NW 167, 
32 AmR 716. (3) Where one leasing a 
flat buys furniture therein without 
earefully examining it for defects, 
and there has been no representation 
that the furniture is new. Green v. 
Knoeppert, 188 NYS 413. (4) Where 
a buyer purchases an article not in 
the seller’s possession or where the 
thing -sold has some visible quality 
which lessens its value. Galbraith 
v. Whyte, 2 N. C. 464. (5) To a sale 
of fire insurance expiration register, 
which, without the knowledge or con- 
sent of the seller, had been secretly 
inspected and partially copied by 
third persons, made without any rep- 
resentation as to the character or 
quality of the register with reference 
to the privacy of the information im- 
parted by it, and without any ex- 
press warranty that it constitutes an 
exclusive record of the matter it con- 
tains. Kinkel v. Winne, 67 Kan. 100, 
72 P 548, 62 LRA 596. 

[ec] Buyer of cattle in open mar- 
ket purchases at his own risk and 
peril. Schmidt y. Rankin, 193 Mo. 
254, 91 SW 78. 

Representations where means of 
knowledge are at hand as fraud see 
supra § 108. 

81. Oil-Well Supply Co. v. Watson, 
168 Ind. 603, 80 NE 157, 15 LRANS 
868; Woods v. Nicholas, 92 Kan. 258, 
140 P 862; Graffenstein v. Eppstein, 
93 Kan, 443, 33 AmR 171; Baker v. 
Kamantowsky, 188 Mich. 569, 155 NW 
430. 

g2. L. J. Smith Constr. Co. v. Mul- 
lins, 198 Mo. A. 501, 201 SW 602. 

83. Barnes-Smith Mercantile Co. 
v. Tate, 156 Mo. A. 236, 137 SW 619. 


84. Oil-Well Supply Co. v. Watson, 
168 Ind. 603, 607, 80 NE 157, 15 
LRANS 868. 


“There are but few subjects of the 
law that appear, upon a cursory ex- 
amination of the authorities, to be in 
such a hopeless state of confusion as 
that which relates to what consti- 
tutes proper exceptions to the rule 
of caveat emptor. <A closer study, 
however, will reveal that the appar- 
ent disagreement is largely the re- 
sult‘of unguarded language employed 
by judges and writers, not in sympa- 
thy with the harshness and apparent 
jncongruities of the old rule, and, 
while there has been much breaking 
away from the ancient maxim, and 
considerable difference in the paths 
chosen, yet the ostensible conflict is 
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tions. 84 


due quite as much to the difference 
in the facts of particular cases, as 
to the doctrine applied.” Oil-Well 
Supply Co. v. Watson, supra. 


85. Mayberry v. Rogers, 81 Ill. A. 
581; Franck-Philipson v. Hanna, etc., 
Handle Co., (Mo. A.) 200 SW 718; 
Phelps v. Jones, 141 Mo. A. 223, 124 
SW 1067; Cahn v. Reid, 18 Mo. A. 
115; Brown vy. Blackwood, 108 Nebr. 
288, 187 NW 911; Jackson v. Foley, 
53 App. Div. 97, 65 NYS 920. And 
see cases infra notes 86—89. 


[a] Ilustration—A manufacturer 
of tool handles in contracting with 
the patentee of a bleaching process 
to install the system in his plant, who 
is ignorant of the process, which is 
secret, does not deal at arm’s length 
with the patentee, and the rule of 
caveat emptor does not apply. 
Franck-Philipson — v. Hanna, etce., 
Handle Co., (Mo. A.) 200 SW 718. 

86. U. S.—Cudahy Packing Co. v. 
Narzisenfeld, 3 F. (2d) 567; Stran‘ 
v. Griffith, 97 Fed. 854. 

Cal.—Roseman v. Canovan, 43 Cal. 
110; Pacific Finance Corp. v. McGow- 
an, 105 Cal. A. 216, 287 P 139. 


Colo.—Hennessy v. Damourette, 15 
Colo. “A. 354, 62,,P) 229: : 

D. C.—Bailey v. Smith, 57 App. 369, 
23 EB. (2d) 977. 

Ill. Falls City Tannery’ v. W. D. 
Allen Mfg. Co., 186 Tll. A. 13; Reval 
v. Miller, 178 Ill. A. 208. 


Iowa.—Burnett v. Hensley, 118 
Iowa 575, 92 NW 678; Beebe v. Funk- 
houser, 2 Iowa 314. 

Miss.—Joslin v. Caughlin, 26 Miss. 
134; Otts v. Alderson, 18 Miss. 476. 


Mo.—Grigsby v. Stapleton, 94 Mo. 
423, 7 SW 421; L. J. Smith Constr. 
Co. v. Mullins, 198 Mo. A. 501, 201 
SW 602. 


Nebr.—Brown yv. Blackwood, 108 
Nebr. 288, 187 NW 911. 
N. Y.—Jackson vy. Foley, 53 App. 


Div. 97, 65 NYS 920; Wolf v. Michael, 
21 Misc. 86, 46 NYS 991. 

N. C.—Biggs v. Perkins, 75 N. C. 
39% \ 


Oh.—Hadley v. Clinton County Im- 
porung Co., 18 Oh. St. 502, 82 AmD 
454, 


Okl.—O’Quinn v. Nothaff, 85 Okl. 
215, 205 P 498; Humphrey v. Baker, 


176 P 896; Puls v. Hornbeck, 24 Okl. 
288, 103 P 665, 188 AmSR 883, 29 
LRANS 202. 


Pa.—Schultheis v. Sellers, 223 Pa. 
5138, 72_A 887, 22 LRANS 1210. 


Tex.—Alexander v. Walker, 
A.) 239 SW 309. 


Wis.—Beetle v. Anderson, 98 Wis. 
5, 73 NW 560. 

“The rule of caveat emptor is not 
founded on the highest standard of 
morals, but it is no longer a shield 
and protection to the deliberate 
frauds and cheats of  sharpers. 
Where falsehood or deceit is prac- 
ticed by the vendor for the purpose 
of throwing the purchaser off his 
guard, and inducing him to make the 
purchase without first making per- 
sonal examination of the thing pur- 
chased, which, but for such fraudu- 
lent practices, he would have done, it 


(Civ. 


Rule not applicable. 
does not apply where the buyer and seller do not 
deal at arm’s length, or stand on an equal footing,®® 
and the sale has been induced by fraudulent misrep- 
resentation or concealment on the part of the sell- 
er,*® and the buyer has had no opportunity to inspeet 
the property*’ or the defect is not open and obvi- 
ous;*8 and therefore the rule cannot be invoked to 


[55 C.J.] 151 


‘ 


conflict among the authorities as to such excep- 


This rule of caveat emptor 


does not lie in the mouth of the ven- 
dor to say that by giving credit to 
his false and fraudulent representa- 
tions the purchaser must be held to 
have been cheated and defrauded as 
the result of his own negligence and 
eredulity. There is no rule of law 
which requires men in their business 
transactions to act upon the pre- 
sumption that all men are knaves and 
liars, and which declares them guilty 
of negligence, and refuses them re- 
dress, whenever they fail to act on 
that presumption. The fraudulent 
vendor cannot escape from liability 
by asking the law to applaud his 
fraud and condemn his victim for 
his credulity.” Strand v. Griffith, 97 
Fed. 854, 856. 


[a] Caveat emptor not applicable: 
(1) Where the seller knowingly makes 
false statements, the falsity of which 
is not known to the buyer. Ferguson 
v.. Koch, 204 Cal. 342, 268 P 342, 58 


ALR 1176; Pacific Finance Corp. v. 
McGowan, 105 Cal. A. 216, 287 P 
139; American Soda Fountain Co. v. 


Martin, 100 Cal. A. 43, 279 P 680. (2) 
Where the seller makes statements 
concerning matters peculiarly within 
his own knowledge to induce the sale. 
Bailey v. Smith, 57 App. (D. C.) 369, 
23 F. (2d) 977. (3) Where the seller 
fraudulently conceals a latent defect 
affecting the value of the property 
for the purpose for which it is bought. 
Hays. v. Azhill, 76. Okl. 313, 184:¢P 
945; Humphrey v. Baker, 71 Okl. 272, 
176 P 896. (4) Where a seller, by 
fraudulent representations and, con- 
cealment, induces a sale of cattle af- 
flicted with a contagious or infectious 
disease not known to or easily ‘dis- 
coverable by the buyer. Grigsby v. 
Stapleton, 94 Mo. 423, 7 SW 421; 
Brown v. Blackwood, 108 Nebr. 288, 
187 NW 911; Puls v. Hornbeck, 24 
Okl. 288, 103 P 665, 138 AmSR 883, 
29 LRANS 202; Alexander vy. Walker, 
(Tex. Civ. A.) 239 SW 309. 


[b] Sale of scientific device.—The 
rule of caveat emptor does not obtain 
where a machine sold is a scientific 
device the seller knows all about, and 
the buyer does not, and is compelled 
to rely for his information on the 
seiler, in which case, the seller must 
apprise him of all material facts of 
purely scientific cognizance, and the 
concealment of material facts is of 
itself a misrepresentation. Phelps v. 
Jones, 141 Mo. A. 223, 124 SW 1067. 


[ec] Representation that books are 
special, limited, extra illustrated edi- 
tion is not simply a representation as 
to quality, or other condition which 
would bring it within the rule of 
caveat emptor, and the falsity of 
which would not be sufficient to avoid 
the contract. Schultheis v. Sellers, 
223 Pa. 513, 72 A-887, 22 LRANS 1210. 


Fraud of seller generally see su- 
pra §§ 96-109. 


87. Overbay v. Lighty, 27 Ind..27; 
Tomlinson v. Armour, 74 N. J. L. 274, 
65 A 883 [rev on‘other grounds 75 
N. J. L. 748, 70 A 314, 19 LRANS 923] 
(hermetically sealed goods). 


88. Castleman v. Schuhardt, 128 
Ark. 445, 194 SW 1028; Downing v. 
Dearborn, 77 Me. 457, 1 A 407; Stand- 
ard Sewing Mach. Co. v. New State 
Shirt, ete., Mfg. Co., 42 Okl. 554, ‘141 
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protect the seller who has been guilty of such fraud 
Likewise, the rule does not 
apply where the buyer is fraudulently induced to 
accept defective goods, after the contract has been 
made,®° or where there is an express®? or implied 
warranty®? on which the buyer can rely. 

The rule of the civil law is 
caveat venditor,®* under which the seller takes the 
risk and is liable for any latent defect.°° 
ordinarily does not obtain in common law jurisdic- 
tions,®® although it has been said that the modern 
cases have been tending toward this doctrine,®* and 
the distinction has been made that if the sale is ex- 
ecutory the rule of caveat venditor, and not of caveat 


against his own fraud.*® 


Caveat venditor.°* 


emptor, governs.°*® 


P 1111; Jacobson v. 
D. 542, 189 NW 517. 

[a] Caveat emptor does not apply: 
(1) Where a seller represents that 
mares would work anywhere when 
in fact they are balky, which defect 
is not open and obvious. Castleman 
v. Schuhardt, 128 Ark. 445, 194 SW 
1028. (2) Where the defect in a ma- 
chine sold by its manufacturer while 
it is new on the market is not dis- 
coverable on examination and ren- 


Hamman, 45 S. 


ders the machine unsuitable for the | 


ordinary work for which it is made. 
Standard Sewing Mach. Co. v.: New 
State Shirt, ete. Mfg. Co., 42 Okl. 


boa) 247 1111. 
g9. O’Quinn v. Nothaff, 85 Okl. 215, 
pee P 498. And see cases supra note 
90. McAroy v. Wright, 25 Ind. 22. 
91. See infra § 716. 
Of. sSee intrayss 710, 018, 
is “Caveat venditor” see 11 C. J. 
p ; 


“Caveat emptor” distinguished see 
Caveat Emptor 11 C. J. p 43 note 4 


[b]. 
i 94 Wright v. Hart, 18 Wend. (N. 
Y.) 449; Fraser v. Salter, 7 N. S. 424. 


{a] Rule of continental or Roman 
law “in relation to all sales, both ex- 
ecuted and executory is caveat vendi- 
tor, not caveat emptor.” Howard v. 


Hoey, 23 Wend. (N. Y.) 350, 353, 35 
AmD 572. 
[b] Extent of seller’s duty.—‘‘Ca- 


veat venditor is not the law if by it 
is intended anything more than that 
it is the seller’s duty to do what the 
ordinary man would do in a similar 
situation.” Pantebakos v. Rocking- 
ham County Light, etc., Co., 81 N. H. 
441, 442, 128 A 534, 38 ALR 1068. 


95. Fraser v. Salter, 7 N. S. 424. 


96. Barnes-Smith Mercantile Co. v. 
Tate, 156 Mo. A. 236, 137 SW 619. 


a] In South Carolina, however, 
the rule of caveat emptor is inappli- 
cable, but rather the rule of caveat 
venditor obtains. Southern Iron, etc., 
@o.v. Bamberg, etc., R. Co., 15178: C. 
506, 149 SH 271; Barnard’ vy. Yates, 
LONS. CL. 142, 145 (where the court 
said: “Our ‘decisions, for a series of 
years, have been, and I trust, for 
the honor and advantage of the State, 
will ever continue to be governed by 
the civil law maxim, ‘that a sound 
price requires a sound commodity’ ’’). 


97. Story Sales §§ 359, 365 [quot 
Wintz v. Morrison, 17 Tex. 372, 385, 
67 AmD 658]. 


“The maxim of caveat emptor 
seems gradually to be restricted in 
its operation and limited in its do- 
minion, and beset with the circum- 
vallations of the modern doctrine of 
implied warranty, until it can no 
longer claim the empire over the law 
of sales, and is but a shadow of. it- 


fraud or gross 
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This rule 


or trick.? 


self. Of course, if there be any 
mistake in the case 
the contract of sale would be there- 
by completely annulled. 
Gradually the old common law rule 
of caveat emptor has been losing 
ground and the law has been tend- 
ing towards the doctrine of the 
Roman law, which is its antipode— 
caveat venditor—until it now oc- 
cupies a middie ground between the 
two, by requiring the strictest good 
faith on the part of the seller in 
all that he says and does, and throw- 
ing on the buyer the responsibility 
for any foolish mistakes or wrong 
conclusions which may result from 
his trusting to his own judgment.” 
Story Sales §§ 359, 365 [quot Wintz 
v. Morrison, supra]. 

[a] “Caveat vendor is as much a 
rule of law as caveat emptor, though 
commercial transactions do not make 
it necessary to apply it as often.” 
Boulden v. Stilwell, 100 Md. 543, 546, 
60 A-609, 1 LRANS 258. 


98. See Caveat Venditor, 
p 45 note 7[a]. ° 

99. Criminal liability for obtain- 
ing goods by false pretenses see False 
Pretenses 25 C. J. p 582. 

Fraud of buyer: 
Affecting: 

Rights of bona fide purchasers see 

infra §§ 647-649. 
ee to retake goods see 
05 


it @ 3: 


infra 


§ : 
Evidence as to see infra §§ 130-135. 
Ground for rescission by seller see 
infra, $233 
1. See supra §§ 86-95. 
2. See cases passim infra §§ 111- 


3. See infra § 233. 

4 See infra § 905. 

5. See infra § 112. 

6 U. S—In re Underwood, 215 
. 279; In re American Knit Goods 
Mfg. Co., 178 Fed. 480, 97 CCA 486 
{aff 155 Fed. 906]. 

Cal.—-Butler v. Collins, 12 Cal, 457; 
Elliott v. Federated Fruit, ete., Grow- 
ers, (A.) 291 P 681. 

D. C.—Stewart v. Monad Engineer- 
ing Co., 26 Del. 165, 84 A 209 [aff 25 
Déelw35,) 18, A981: 


Fla.—Hart v. Marbury, 82 Fla. 317, 
90 S 173. 


Ga.—Newman v. H. B. Claflin Co., 
107 Ga. 89, 32 SE 943. 


Ill. Henshaw v. Bryant, 5 Ill. 97. ' 
Ind.—Thompson v. Peck, 115 Ind. 
512, 18 NE 16, 1 LRA 201; Gregory 


v. Schoenell, 55 Ind. 101. 


Me.—Martin v. Green, 117 Me. 138, 
LOZMARMS iis Meross wasbeters, adh. Me: 
376, 10 AmD 78. 

Mo.—Swafford Bros. Dry-Goods Co. 
v. Jacobs, 66 Mo. A. 362. 


N. Y.—Kinsey v. Leggett, 71 N. Y. 


[§§ 110-111 


[§ 111] ce. Applications of General Rules to Fraud 
of Buyer®°—(1) In General. 
tofore considered with relation to fraud affecting 
contracts of sale’ apply to the fraud of a buyer in 
procuring a sale to himself.” 
such rules the buyer is guilty of fraud for which the 
seller may rescind the sale,*? and recover possession 
of the goods or their proceeds,* where he, the buyer, 
has acquired possession of the goods, under a con- 
tract of sale, which he has induced the ‘seller to make, 
by means of a fraudulent concealment of material 
facts, or by false and fraudulent. pretenses or repre- 
sentations as to such facts,® or by some other artifice 
It is not necessary that the false repre- 


The general rules here- 


In accordance with 


387. 


Oh.—King v. Hopkins, 13 Oh. Cir. 
Ct. 305, 7 Oh. Dec. 362. 

Pa.—Labe v. Louis Bremer’s Sons, 
LOd SPA b 31h Atte 42 Ear imeaeaye 
Lloyd, 3 Pa. Super. 293. 


[a] Delivery of possession; in- 
duced by fraud.— Where the owner, 
not intending a sale, is induced by 
the false representations of another 
to deliver to him the possession of 


| goods, there is no sale, because there 
| 1S no agreement, and the owner may 


reclaim the goods. Butler v. Collins, 


12 Cal. 457; Kinsey v. Leggett, 71 
IN NORE ; 
{[b] As to terms agreed to by 


agent.—Where the seller’s salesman 
agrees to a cash sale, and the buy- 
er obtains the goods by representing 
that the salesman agreed to a sale 
on credit, the representation consti- 
tutes fraud entitling the seller to re- 
scind. Rauh v. Waterman, 29 Ind. 
A. 344, 61 NE 743, 63 NE 42. 


[c] Name and residence.—Where 
a horse dealer, dealing directly with 
the buyer, sells a horse and takes 
notes and mortgage for the price, the 
buyer giving a fictitious name and 
residence, there is a sale, voidable be- 
tween the- seller and buyer or per- 


| sons with notice of the fraud. Martin 


v. Green, 11'7* Me. 138,' 102: A 977. 


[d] Representations held imma- 
terial. (1) The fact that the buyer 
of stone falsely states that it is not 
to be used on a-particular job, for 
which the seller has unsuccessfully 
bid, is not such fraud as will entitle 
the seller to refuse to -perform. 
Stewart v. Monad Engineering Co., 
26 Del. 165, 84 A 209 [aff 25 Del. 35, 
78 A 598]. (2) A buyer’s statement 
that it had paid for all materials for 
a particular contract within. thirty 
days of delivery. does not alone, if 
false, affect the substance of the con- 
tract, in the absence of evidence that 
the buyer’s credit was bad, or that 
the seller might rely on a builder’s 
lien. Monad Engineerin Co. 
Stewart, 25 Del. 35, 78 A-598 [aff 26 
Del. 165, 84 A 209]. 

[e] Where seller has. equal op- 


portunity with the buyer to ascer- 
tain the real character of the goods 


‘sold, he cannot rescind on the ground 


that ‘he was misled by the seller’s 
misrepresentations as to the char- 
acter, ,of june, 2oods. “eHvoy v. 
Samuels, 277 Pa. 370, 121 A 189. 


Particular fraudulent representa- 
tions see infra §§ 114-126. 


7. Robinson vy. Levi, 81 Ala. 134, 
1 S 554; Thompson v. Peck, 115 Ind. 
512; 18 NE 16, 1 LRA 201; “Labe wv: 
Louis Bremer’s Sons, 167 Pa. a Us yes 83 
A 342; Greenberg v. Lake Simcoe Ice 
Supply Co.n89 Ont. 325 11,;Ontwan 
439 (trying to bribe employee to give 
false weights). 


Intention not to pay see infra §§ 


For later cases; developments anid changes in the law see Annotations, same title and section number, ° 


§§ 111-112] 


sentations be made at the time of sale,® but it is 


sufficient that although made on a previous occasion, * 


they consist of a continuous course of misrepresenta- 
tions and continue their influence to the time of the 
sale.° But it is not sufficient to constitute fraud 
merely that the buyer got the best of the bargain,‘ 
or that he was insolvent when the goods were pur- 
chased, and concealed such fact.!+ 


Intention to cheat.'? If the sale is induced by the 
buyer’s false and fraudulent representations,'* or 
concealment'!* as to material facts, it is not neces- 
sary that there should be an intention, on the part 
of the buyer, to cheat the seller,+> such as an inten- 
tion not -to pay for the goods.1® In the absence, 
however, of such a representation or concealment, 
an intention to cheat or not to pay is essential to 
constitute fraud.1? 

As to ownership of certain assets. Where the 
seller relies on the buyer’s false representations that 
he owns certain property, he may rescind and re- 
cover the property sold, although the buyer is sol- 
eluieee™ 

Fraud toward others. 


1219 122. 
S vga to set off debt see infra § 
5. 


A sale is not affected by 


19. 
son, 236 Fed. 


61 L. ed. 546]. 
[a] 


8. Seaver v. Dingley, 4 Me. 306. 
And see cases infra note 9. 


9. Seaver v. Dingley, supra; Kline 


SALES 


Lasswell Land, etc., Co. v. 
322, 149 CCA 454 [cer- 
tiorari den 242 U. S. 652, 


Thus the fact that a buyer of 
lumber for resale whose duty it was 


[55 C.J.] 153 
the fact that the buyer is guilty of fraud or miscon- 
duct in subsequently reselling the property to a third 
person.?? 


[§ 112] (2) Failure To Disclose Facts in Gener- 
al.2° As a general rule, where the parties deal on 
an equal footing, a buyer of personal property is 
under no duty to disclose to the seller any facts or 
information within his knowledge affecting the prop- 
erty or transaction,?! and which the seller ought to 
know for his own protection;?? and even though the 
seller is ignorant of the true value and would not 
part with his property if he were fully apprised 
thereof,?* the mere fact that the buyer fails to dis- 
close material facts, within his knowledge, which 
affect the value of the property purchased,** or oth- 
erwise affect the transaction,?® such as that he has 
contracted to sell the property to another at a higher 
price,?° does not constitute such fraud with respeet 
to the sale, as will entitle the seller, either in law or 
in equity, to be relieved from the contract,27 even 
though, in failing to disclose, the buyer had an in- 
tent to deceive.2* A buyer is not bound to answer 
the seller’s inquiries respecting the property;?° but 


Wil- | Kintzing v. McElrath, 5 Pa. 467. 
Wash.—Easter v. Henry, 139 Wash. 
416, 247 P 469. 
Eng.—Fox v. Mackreth, 2 Bro. Ch. 
400, 29 Reprint 224; Turner v. Har- 


387 SCt 245, 


v. Baker, 99 Mass. 253; King v. Fitch, 


ee Deck HCN aYs) sd SM La Khieyes 
432. 
» Continuous representation as to 


financial condition see infra § 116. 
10. Cornish v. Johns, 74 Ark. 231, 
85 SW 764. 
11. See infra § 124. 
12. Intention: 
As element of fraud generally see 
supra § 90. 
Not to pay see infra §§ 121, 122. 


13. In re Independent Coal Corp., 


18 F. (2d) 1 [certiorari den sub nom. 


Empire Coal:Min. Co. v. Updike, 274 
U. S. 750 mem, 47 SCt 764 mem, 71 L. 
ed. 1331 mem]. 


As to financial condition see infra 


§$§ 115-120. 
14. See.infra § 112. 
15. In re Independent Coal Corp., 


18 F. (2d) 1 [certiorari den sub nom.) 
Empire Coal Min. Co. v. Updike, 274| 
U. S. 750 mem, 47 SCt 764 mem, 71 I..: 


ed. 1331 mem]. 

16. In re Independent Coal Corp., 
supra. 

Intention not to pay as fraud gen- 
erally see infra §§ 121, 122. 


17. In re Independent Coal Corp., 
18 F. (2d) 1 [certiorari den sub nom. 
Jimpire Coal Min. Co. v. Updike, 274 U. 
S. 750 mem, 47 SCt 764 mem, 71 L. 
ed. 1331 mem]; Hembey v. Cor- 
nelius, (Ark.) 31 SW (2d) 539; Island 
Trading Co. v. Berg, 209 App. Div. 63, 
204 NYS 523 [aff 239 N: Y. 229, 146 
NE 345]. 


Intention not to pay as fraud gen- 
erally see infra §§ 121, 122. 


18. Fountain v. Fuller E. Callaway 
Co., 144 Ga. 550, 87 SE 651. 


[a] Reason for rule.—''One having 
goods to sell might be quite willing 
to sell to a prospective purchaser 
where the latter had assets of a cer- 
tain character, but quite unwilling to 
sell to him though he was the owner 
of sufficient assets of a different char- 
acter, even if they were in value more 
than equal to the amount of his en- 
tire indebtedness.” Fountain v. Ful- 
ler E. Callaway Co., 144 Ga. 550, 552, 
87 SE 651. 


‘| As to: 


to measure the lumber overbilled ship- 
ments to its own customers does not 
warrant the original seller, who was 
not defrauded, in rescinding the con- 
tract. Lasswell Land, etc., Co. v. Wil- 
son, 236 Fed. 322, 149 CCA 454 [cer- 
tiorari den 242 U. S. 652, 37 SCt 245, 
61 L. ed. 546]. { 


Cross references: 


Ee Rats in general see Contracts 
§§ 281-283. 

Fraud in general see Fraud §§ 12- 
1 


Concealment of insolveney or inabili- 

ty to pay see infra § 124. 

Failure of seller to disclose see sSu- 

pra §§ 97-99. 

21. American Car, ete., Co. v. Mer- 
chants’ Dispatch Transp. Co., 218 Fed. 
904; Blydenburgh v. Welsh, 3 F. Cas. 
No. 1,588, Baldw. 331; Crowell v. 
Jackson, Didi | INia selene 656, 23 A 426; 
Bichelberger v. Barnitz, 1 ‘Yeates 
(Pa.) 307; Easter v. Henry, 139 Wash. 
416, 247 P 469. And see cases infra 
notes 22-26. 


[a] Better title—A purchaser is 
not bound to disclose his knowledge 
of a fraud which makes the title of 
the seller better than he himself sup- 
poses, where the means of knowledge 
are equally open to both. Kintzing v. 
McElrath, 5 Pa. 467 


22. Phinney v. Friedman, 224 


Mass. 531, 113 NE 285; Hichelberger 
v. Barintz, 1 Yeates (Pa.) 307. 


23.. American Oar,..etc.. "Co. Vv. 
Merchants’ Dispatch Transp. Co., 216 
Fed. 904. 

4. vee S——Waidilaw. Veo Ongany. ac 


Wheat. 178, 4 L. ed. 214; American 
Car, -etc.,. Co. -v. Merchants’ Dispatch 


Transp. Co., 216 Fed. 904; Blyden-| 
burgh v. Welsh, 3 B.Cas. ‘No... 1,533, 
Baldw. 331. 


Conn.—Hemingway v. Coleman, 49 
Conn. 390, 44 AmR 243. 

Ill.—Hayner v. MclIlwain, 53 Ill. A. 
652. 

Ind.—Tippecanoe County v. Reyn- 
olds, 44 Ind. 509, 15 AmR 245. 


Mass.—Phinney v. Friedman, 224 
Mass. 531, 113 NE 285. 
Pa.—Butler’s App. 26 Pa. 63; 


Sie Jac. 170, 4 EngCh 170, 37 Reprint 


[a] In Mississippi it has been held 
that if the buyer is in possession of 
a rumor calculated materially to af- 
fect the price of the commodity, and 
buys without previously communicat- 
ing this rumor to the seller, the sale 
is fraudulent and void as well in a 
court of law as in a court of equity. 
Frazer v. Gervais, 1 Miss. 72. 


25. Phinney v. Friedman, 224 Mass. 
531, 118 NE 285; Bench v. Sheldon, 
14. Barb... (N.' Y.). 66; Hawerland v- 
Lane, 89’ Wash. 557, 154 P 1118; Fell 
v. Lloyd, 4-Austr: ‘Cr Li Re 5712: 


[a] Reasons for rule.—‘‘In ordina- 
ry cases, the vendor’ reposes no 
5 confidence in the purchaser. 
The former does not look to the lat- 
ter for information in regard to the 
qualities or condition of the thing 
sold, and is not deceived or misled by 
any information the latter may have 
in regard to it. And hence it has 
been held, that a purchaser may use 
any information he may have in re- 
gard to property, for his own advan- 
tage, without disclosing it, providing 
he does nothing to mislead or de- 
ceive.” Bench v. Sheldon, 14 Barb. 
CNY.) 1665773. 

[b] Concealment of buyer.—A sale 
will not be overturned for conceal- 
ment leading a seller to sell indirect- 
ly at his own price to one to whom he 
would not have sold directly. Haver- 
aan v. Lane, 89 Wash. 557, 154 P 
1118. 

26. Matthews v. Bliss, 22 Pick. 
(Mass.) 48; Haverland v. Lane, 89 
Wash. 557, 154 P 1118. 


27. Fell v. Lioyd, 4 Austr. C. L. R. 
72. And see cases supra notes 21— 


28. American Car, etc., Co. v. Mer- 
Sie, Despatch Transp. Co., 216 Fed. 


29. Laidlaw v. Organ, 2 Wheat. 
(U. S.) 178, 4 L. ed. 214; Blydenburgh 
Hoare 3 EF. Cas. No. 1,583, Baldw. 


[a] State of market.—The buyer is 
not bound to answer the seller’s in- 
quiries respecting the state of the 
market. Blydenburgh v. Welsh, 3 F. 
Cas. No. 1,583, Baldw. 331. 


154 [55 €.J.] 
if he does answer he must answer truthfully.*° If 
such answer is made by the buyer’s agent, who is 
ignorant of the buyer’s special knowledge of the 
matter, and who answers truthfully so far as he 
knows, there is no fraud.*? 


As fraud. Where, however, the buyer by some 
artifice or trick, such as by a misstatement or partial 
statement accompanied by a suppression of material 
facts, puts the seller under a misleading impression 
as to the true facts concerning the property his non- 
disclosure amounts to active concealment and con- 
stitutes fraud.*? It may also constitute fraud for 
the buyer to fail to disclose facts where there are 
special circumstances which call for a disclosure,** 
as where he stands in a relation of trust and con- 
fidence to the seller,** or where after he has made 
an innocent misrepresentation, he discovers the 
truth, but permits the seller to act on the misrepre- 
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- or Expectation in General.*® 


[§§ 112-114 


[§ 113] (3) Representation of Fact, or Opinion 
As in the case of a 
seller,?? where the parties deal at arm’s length, a 
mere statement by the buyer of his opinion, belief or 
expectation, as distinguished from a representation 
of fact, is regarded as mere buyer’s talk,** and al- 
though unfounded or false, is not as a rile such a 
false. representation as to constitute fraud.*? A buy- 
er’s statement of his motive or reason for wanting 
to purchase the property,*°® or for not offering more 
than a stated amount for it,*1 does not constitute 
fraud unless it involves a false statement or con- 
cealment of facts on which the seller has a right to 
rely.*? 

[§ 114] (4) Representation as to Value.** As in 
case of the seller,** statements by the buyer’ of the 
value of the thing sold are generally regarded as mere 
expressions of opinion,*® on which the seller has no 


sentation in consummating the sale.*° 


30. ‘Smith v. Countryman, 30 N. Y. 


655 


31. Coddington v. Goddard, 16 Gray 
(Mass.) 436. 

[a] Thus, where the buyer, in New 
York, knew of an advance in the price 
of copper in Europe, but his broker, 
in Boston, was ignorant of the ad- 
vance, and, on being asked by the 
seller just before the sale whether 
there was any advance, replied, “None 
that I know of,’ there was no such 
concealment as would invalidate the 
contraet. Coddington v. Goddard, 16 
Gray (Mass.) 436. 


32. U.S.—Files v. Rankin, 153 Fed. 
Boe 82 CCA 491, 124 Fed. 133, 59 CCA 


Cal.—Applegarth v. Weintraub, 60 
Cail. A. 24, 212 P 36. 


Ind.—Thompson v. Peck, 115 Ind. 


512, 18 NE 16, 1 LRA 201. 


N. Y.—Bench v. Sheldon, 14 Barb. 
66. : 
Philippine.-—Cadwallader v. Smith, 
7 Philippine 461. 

Vt.—Mallory vy. Leach, 35 Vt. 156, 
82 AmD 625. 

[a] Illustrations.—(1) Where the 
seller accepts a Liberty Loan bond 
in part payment upon the mistake of a 
bank clerk and in the belief that it 
is a “temporary” bond, whereas in 
fact it is a “permanent” bond with all 
‘coupons detached, and the buyer, al- 
though he knows the character and 
value of the bond and knows the 
clerk has made a mistake with refer- 
ence thereto, fails to disclose those 
facts, the conduct of the buyer ‘viti- 
ates the transaction. Applegarth v. 
Weintraub, 60 Cal. A. 24, 212 P 36. 
(2) Where a seller had lost a flock 
of sheep, and B heard of them, in- 
quired of the owner if he had found 
them, and, on being answered that he 
had not, observed that he “supposed 
he never would find them,” and offered 
A ten dollars for them, which A ac- 
cepted, B’s conduct was a_ fraud. 
Bench vy. Sheldon, 14 Barb. (N. Y.) 
66. 

33. Butler’s App., 26 Pa. 63; Jones 
v. Keene, 2 M. & Rob. 348, 174 Reprint 
312. 


34. U. S.—Bowman v. Patrick, 36 
Fed. 138. 

Ala.—Smith v. Sweeney, 69 Ala. 
524. 


Conn.—Hemingway v. Coleman, 49 
Conn. 390, 44 AmR 243. 

Ga.—Oliver v. Oliver, 118 Ga. 362, 
45 SE 232. 

N. Y.—Bench v. Sheldon, 14 Barb. 
66. 


Vt.—Mallory v. Leach, 85 Vt. 156, 
82 AmD 625. 

{a] TIllustration.—The relation be- 
tween the owner of a horse and one 
who undertakes to train it for pay is 
one of trust and confidence, and a pur- 
chase by the latter without.a full dis- 
closure of all facts known by him af- 
fecting the speed and value of the 
horse will authorize a rescission of 


the sale by the owner. Smith v. 
Sweeney, 69 Ala. 524. : 
[b] Not confidential relation.— 


Where respondent had been employed 
by A in care of certain oyster beds, 
and seven years after he had left the 
service A became broken in mind, and 
his wife, taking charge of the busi- 
ness, applied to respondent, telling 
him that he might have them if he 
would pay aS much as any one else, 
and he offered two hundred doilars, 
although he knew that they would 
easily bring five hundred dollars and 
that she thought he would offer a fair 
price, and she at once accepted, there 
was not such a confidential relation 
as to make _ respondent’s conduct 
fraudulent. Hemingway v. Coleman, 
49 Conn. 390, 44 AmR 243. 


35. Bohe v. Scott, 83 Colo. 374, 265 
P 694. 


[a] Ilustration—A buyer who 
remains silent and permits a consum- 
mation of a sale after learning that 
a picture purchased is a great work 
of art is guilty of fraud, where the 
seller relies on the original innocent 
misrepresentations. Bohe v. Scott, 
83 Colo. 374, 265 P 694. 


36. As to: 

Contracts in general see Contracts §§ 
284, 285. 

Financial condition see infra § 115. 
37. See supra §§ 100-102. 
38. Boulden v. Stilwell, 

543, 60 A 609, 1 LRANS 258. 
39. U. S.—Independent Harvester 

Co. v. Tinsman, 253 Fed. 935. 
Fla.—Hart v. Marbury, 82 Fla. 317, 

90 S 178. 

TIowa.—Franklin Sugar Refining Co. 

v. Collier, 89 Iowa 60, 56 NW 279. 
Kan.—William B. Grimes’ Dry- 

Goods Co. v. Jordan, 7 Kan. A. 192, 53 

Pailsicy 
Md.—Boulden v. Stilwell, 

543, 60 A 609, 1 LRANS .258. 
Mass.—Homer v. Perkins, 124 Mass. 

431, 26 AmR 677. 

Mich.—John D. Gruber Co. vy. Smith, 

195 Mich. 336, 162 NW 124. 
Nebr.—Cohn v. Broadhead, 51 Nebr. 


100 Md. 


100 Md. 


right. to rely and which therefore, although false, do 
834, 71 NW 747. 


N. Y.—Schoeneman v. Chamberlin, 
55 App. Div. 351, 67 NYS 284. 


Tex.—Downes v. Self, 28 Tex» Civ. 
A. 356, 67 SW 897. 


[a] Rule applied.—In an action on 
notes for the price of a gas tractor 
and plows, where the defense was 
misrepresentations and want of con- 
sideration, a statement by the seller 
that the outfit would plow 640 acres 
during the spring of sale is inadmis- 
Sible, being mere conjecture. John D. 
Gruber Co. v. Smith, 195 Mich. 336, 
162 NW 124. 


[b] As to use of invention.—Rep- 
resentation that a certain invention 
can be used without infringing an 
existing patent may be one of fact, 
rather than opinion. Independent 
Sepa er Co. v. Tinsman, 253 Fed. 


40. Hart v. Marbury, 82 Fia. 317, 
90 S 173; Byrd v. Rautman, 85 Ma. 
414, 36 A 1099. 


[a]  Illustration.—A buyer’s repre- 
sentations to the seller as to his rea- 
son for buying, the probability of a 
declining market, and why he was 
agreeing to pay a larger price than 
the market, are not such representa- 
tions as justify the seller’s avoidance 
on discovering their untruth where 
the parties’ relations do not require 
a greater degree of good faith and 
fair dealing than must be exercised 


by parties trading at arm’s length... 


Hart v. Marbury, 
L735 


[b] As “nude assertion.”—‘‘The 
representation of the motive actuat- 
ing a buyer cannot be more than a 
‘nude assertion,’ unless it incorporates 
some false averment of a fact on 
which the other party relied and 
ought to rely, and without which the 
contract, it is reasonable to infer, 
would not have been made, or sup- 
presses some fact, the knowledge of 
which it is reasonable to infer would 
have made the party abstain from the 
contract altogether.” Byrd v. Raut- 
man, 85 Md. 414, 419, 36 A 1099. 


41. Byrd v. Rautman, supra; Ver- 
aes v. Keyes, 12 East 632, 104 Reprint 


42. Byrd v. Rautman, 85 Md. 414, 
36 A 1099. 


43. As to fraud in general see 
Fraud §§ 110-113. 2 . 


ondisclobure of value see supra § 


82 Fla. 317, 90 S 


44. See supra §§ 108, 104. 
45. See cases infra note 46. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 114-115] 


not constitute fraud,*® unless knowledge thereof is 
peculiarly open to the buyer and not to the seller,*? 
or unless such statements consist of misrepresenta- 
tions of extrinsie facts affecting the value, by which 
A misrepresentation by the 
buyer, as to the market price of an article of general 
commerce, to induce a sale more advantageous to 
himself, and relied on by the seller, is not such fraud 
as will vitiate the sale,#® unless there are cirecum- 
stanees which make it the special duty of the buyer 
to communicate his knowledge as to the state of the 
market,°® or unless he has peculiar means of ascer- 


the seller is misled.*8 


. 46. Williams v. Thomas, 65 Iowa 
183, 21 NW 509; Barlow v. Wiley, 3 
A. K. Marsh. (Ky.) 457. 

47. Brinkerhoff v. Sartwell, 85 Hun 
557, 338 NYS 162 [aff 35 NYS 1104]; 
Russell v. Peay, 29 S. C. L. 217. 

[a] Knowledge of seller.—Fraud 
justifying rescission of a sale of stock 
on the ground of false representations 
by the purchaser is not shown where 
the seller’s agent had better knowl- 
edge of the condition of the corpora- 
tion than the buyer. Brinkerhoff v. 
Sartwell, 85 Hun 557, 33 NYS 162 
{aff 35 NYS 1104]. 

48. McCormick v. Malin, 5 Blackf. 
Gind:).509;> Hills; v.. Jacobs, 7, Rob: 
(La.) 406; Smith v. Countryman, 30 
N. Y. 655; Smith, etc., Co. v. Smith, 
166 Pa. 563, 31 A 343. 


fa] Similar purchases.—It 
fraud avoiding a sale of goods, for 
the buyer, on whose judgment, the 
seller having confidence in the buyer 
relies, to represent that he has pur- 
chased similar goods from another 
person at the same price, which repre- 
sentation is untrue. Smith v. Coun- 
tryman, 30,N. Y. 655. 

{b] Price offered by others.—A 
false statement by the buyer that the 
seller’s competitor has offered to sell 
the same article at a certain price, 
intentionally made for the purpose of 
inducing the seller to sell at such 
price, constitutes fraud. Smith, etc., 
Co. v. Smith, 166 Pa. 563, 31 A 343. 


49. Bird v. Forceman, 62 Ill. 212; 
Bell v. Byerson, 11 Iowa 233, 77 AmD 
142; Burns v. Mahannah, 39 Kan. ONG 
17 Pp 319; Graffenstein v. Epstein, 23 
Kan. 443, 33 AmR 171. 


[a] Ilustration.—Where a buyer 
purchasing hogs for the market is not 
aware that the prices have adv anced 
in Chicago, but relies on a newspaper 
report, and represents that they 
are on the decline in the Chicago mar- 
ket, and communicates all information 
within his knowledge on the subject, 
and thereby induces the seller to sell 
at a certain price, the seller cannot 
refuse to deliver on the ground that 
the prices had advanced instead of 
declining. Bird v. Forceman, 62 III. 

2. 


4 


is 


50. Burns v. Mahannah, 39 Kan. 87, 
17 P 319; Graffenstein v. Epstein, 23 
Kan. 443, 33 AmR 171. 


51. Burns v. Mahannah, 39 Kan. 87, 
17 P 319; Graffenstein v. Epstein, 23 
Kan. 4438, 33 AmR 171. ‘ 

52. As to fraud generally see 
Fraud §§ 92-100. < 

53. Wertheimer-Swarts Shoe Co. 


v. Springfield Exch. Bank, 56 Mo. A. 


662. And see cases infra notes 55-— 
Lona 

°54, See infra § 116. 

55. U. S.—In re Hunter-Rand Co., 


241 Fed. 175; In re Marengo County 
Mercantile Co., 199 Fed. 474; Open- 
hym v. Blake, 157 Fed. 536, "87 CCA 
122; In re Gany, 103 Fed. 930; John- 
son v. Peck, 13 F. Cas. No. 7,404, 1 
Woodb. & M. 334. 

Ala.—McKenzie v. Weineman, 116 
Ala. 194, 22 S 508; McCormick vy. 


SALES 


dition’ ?— 


Joseph, 77 Ala. 236. 
Ark.—Whitaker Mfg. Co. v. Barber, 


181 Ark. 1106, 29 SW (2d) 288; W. 
W. Johnson Co, y. Triplett, 66 Ark. 
233, 50 SW 455; Bugg v. Wertheimer- 
Schwartz Shoe Co., 64 Ark. 12, 40 
SW 134. 

Colo.—Bell v. Kaufman, 9 Colo. A. 
209; 47 PI 10355 

Conn.—Judd jv. Weber, 55 Conn. 
26 71d AL 40 

Del.—Freeman v. Topkis, 15 Del. 
174, 40 A 948. 

Ill.—Doane y. Lockwood, 115 Mil. 
490, 4 NE 500; Schweizer v. Tracy, 
76 Ill. 345; Huthmacher v. Lowman, 
66 Ill. A. 448; Hacker v. Munroe, 61 
Tll. A. 420. 

Ind.—Levi v. Kraminer, 2 Ind. A. 


594, 28 NE 1028. 


Iowa.—Endicott Johnson Corp. v. 
Shapiro, 200 [Iowa 843, 205 NW 511; 
Morris v. Posner, 111 Iowa 335, 82 
NW 755; _P. Cox Shoe Co. v. Adams, 
105 Iowa 402, 75 NW 316; Reid v. 
Cowduroy, 79 Iowa 169, 44 NW 351, 
18 AmSR 359. 

Ky.—Bradberry v. Keas, 5 J. J. 
Marsh. 446; Field Grocery Co. v. 
Conley, 104 SW 372, 31. KyL 989. 


Me.—Pyrene Mfg. Co. vy. Burnell, 
127 Me. 508, 144 A 649. 


Mich.—Clark vy. William Munroe 
Co., 127 Mich. 300, 86 NW 816; Arn- 
stine v. Treat, 71 Mich. 561, 39 NW 
749, 

Mo.—Beebe vy. Hatfield, 67 Mo. A. 
eee Burnham v. Jacobs, 66 Mo. A. 
628. 

Nebr.—Omaha Feed Co. v. Rush- 
forth, 75 Nébr. 340, 106 NW 25; Mc- 
Kinney v. Chadron First Nat. Bank, 
36 Nebr. 629, 54 NW 963; Work v. 
Jacobs, “35 Nebr. 7:72)! © 53. SNW "9935 
Tootle v. Chadron First Nat. Bank, 
34 Nebr. 863, 52 NW 396. 

N. J.—Candy v. Globe Rubber 
at Ne. Bas 1753* 

N. Y.—Nichols v. Michael, 23 N. Y. 
264, 80 AmD 259; Fitchard v. Doheny, 
93 ‘App. Div"9;, 86 NYS 964; Sheffield 


Con 


v. Mitchell, 31 App. Div. 266, 52 NYS 
925; Westcott v. Ainsworth, 9 Hun 
53; Hunter v. Hudson River Jron, 
etc., Co., 20 Barb. 493; Cary v. Ho- 


tailing, 1 Hill 311, 37 AmD 323. 
Pa.—Cincinnati Cooperage Co. v. 


Gaul, °1707 Pa,.545) 32) A 1093; .)in- 
sign v. Hoffield, 2 Pa. Cas. 504, 4 A 
189; Zeeman vy. Saleburg, 25 Pa. 
Super. 4238. 

Tenn.—Richardson v. Vick, 125 


Tenn. 532, 145 SW 174; Wertheimer- 
Swartz Shoe Co, v. Faris, (Ch. A.) 46 
SW 336. 

Tex.—Hall,_ ete., W ood-Working 
Mach. Co. v. Brown, 82 Tex. 469, 17 
SW 715; Gainesville Nat. Bank v. 
Bamberger, 77 Tex. 48, 18 SW 959, 19 
AmSR 738; Morrison y. Adoue, 76 
Tex. 255, 13 SW 166; Avery v. Dick- 
son, (Civ. A.) 49 Sw 662; Abilene 
Mill, ete., Co. v. Finley, (Civ. A.) 34 
SW 311. 


Vt.—Hodgeden vy. Hubbard, 18 Vt. 
504, 46 AmD 167. 


Wis.—Hart y. Moulton, 104 Wis. 
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taining such market price.*! 

{[§ 115] (5) Representations as to Financial Con- 
(a) In General. 
it, at least, in part,’*® if the buyer knowingly makes 
false representations as to his solveney and finan- 
cial condition for the purpose of effecting the sale, 
and which induce the seller, in reliance thereon,°* 
to make a.sale on credit, they constitute such fraud 
as will justify the seller in repudiating the sale,*® 
without regard to whether or not the buyer intended 
to pay for the goods,*® and notwithstanding the false 
representations are not sufficient to constitute the 


In ease of a sale on ered- 


349, 80 NW 599, 76 AmSR 881. 


[a] As inducement.—‘‘There must 
be such representations or statements 
to the seller by the buyer, in rela- 
tion to his commercial standing, 
financial condition, ete., from which 
it may reasonably be inferred that, 
if the seller had known or been in- 
formed of the true state and condi- 
tion of the buyer’s affairs, he would 
not have consummated the sale by 


a delivery of the goods.” In re 
Roalswick, 110 Fed. 639, 641. 
[b] Need not be sole inducing 


cause.—To avoid a sale, the buyer’s 
false representations as to his sol- 
vency need not be the sole considera- 
tion for a credit, but need only be a 
material consideration. Richardson — 
v. Vick, 125 Tenn. 532, 145 SW 174. 


[c] Goods shipped Cc. Oo D.— 
Where an express agent refused to 
deliver goods shipped C. O. D. un- 
til the price was paid, but on the 
buyer’s representations that his check 
was as good as gold and that he could 
pay all his debts in an hour, the 
agent delivered the goods on receipt 
of a check payable in fifteen days, 
at which time the merchant stated 
funds would be in the bank to meet 
it, the buyer knowing he was a bank- 
rupt, no title to the goods passed, on 
account of the fraud. American 
Merchants’ Union Express Co. vy. 
Willsie, 79 Ill. \92. 


[d] Difference of sixty-nine per 
cent between the value of the buy- 
er’s assets as stated and as actually 
existing six months later and the giv- 
ing of a chattel mortgage within two 
weeks after the purchase is sufficient 
to show fraud. Silberman y. Mun- 
roe, 104 Mich. 352, 62 NW 555. 


fe] Facts held insufficient to show 
fraud in statement of assets. In re 
American Knit Goods Mfg. Co., 155 
tae 906 [Laff 173 Fed. 480, 97 CCA 


56. U. S.—Ellet-Kendall Shoe Co. 
v. Ward, 187 Fed. Ee 110 CCA 320. 


Ark.—Bugg Wertheimer- 
POSE Shoe Co, 64 Ark. 12, 40 SW 


ORDA Cie v. Weber, 55 Conn, 


267, 11 A 


Iowa.—Reid v. Nee Sea 79 Iowa 
169, 44 NW 351, 18 AmSR 359. 


Me.—Atlas Shoe Co. v. Bechard, 
102 Me. 197, 66 A 390, 10 LRANS 245, 


Oh.—Gallipolis Furniture Co. 
Symmes, 19 Oh. Cir. Ct. 659, 10 On. 
Cir. Dee, 514. 


Wis.—Hart v. Moulton, 
349, 80 NW 599, 76 AmSR 88 


[a] Intent not to pay " Aiatin- 
guished.—‘To obtain property by 
false representations in the manner 
indicated, constitutes a substantive, 
actionable wrong, without regard to 
whether the vendee does or does not 
intend to pay for the subject of the 
purchase. If a person purchases 
property of another with intent not 
to pay for the same, the vendee may 


ee Wis. 


rescind the sale and recover back the 


subject thereof, as in case of the cir- 
cumstances first stated. False rep- 
resentations to obtain the property 
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57 


erime of false pretense.‘ 


terial details.°° 
buyer’s 


thing promised to be done.*? 


Such fraud may consist 
of false representations of material facts affecting 
the buyer’s financial condition,®® or of a partial state- 
ment thereof,®® except where it merely omits imma- 
But in order to constitute fraud the 
representation as to his solveney and finan- 
cial condition must. be one of fact and not of opinion 
or expectation,®' and must not relate merely to some- 
Furthermore it must 
be knowingly or willfully false,°? or must be false 
and based on facts within the knowledge of the buyer 
or susceptible of knowledge by him,°* or must be 
such as the buyer does not believe, or has no rea- 
sonable grounds to believe, to be true,®°° as a repre- 
sentation of solvency is not fraudulent if the buyer 
had reasonable grounds for believing it true.®® 
it does not appear that the buyer is insolvent at the 
time or in failing circumstances and unable to make 
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tute fraud.®7 


If 


the purchase at the proper time, untrue statements 


are not a necessary element to make 
a complete cause of action under the 
circumstances covered by the second 
proposition, nor is intent not to pay 
essential to a complete cause of ac- 
tion under the circumstances covered 
by the first proposition. The former 
is complete by the concurrence of 
false representations of material 
facts, regarding which the falsifier 
knows or ought to know the truth, 
for the purpose of inducing a sale 
of property to him, and the consum- 
mated contract of sale, the seller re- 
lying upon such false representa- 
tions, ... "The Jatter is. complete’by 
the purchase of property, the trans- 
action being characterized by a Se- 
eret, definitely formed intent on the 
part of the purchaser never to pay 
for the subject of the purchase.” 
Hart v. Moulton, 104 Wis. 349, 360, 
80 NW 599, 76 AmSR 881. 


[b] “he fraud in such a case con- 
sists in inducing the seller to part 
with his goods by false statements 
of the buyer, known to be false when 
made, or made by him when he has 
no reasonable ground to believe that 
they are true.’ Bugg. v. Werthei- 
mer-Schwartz Shoe Co., 64 Ark. 12, 17, 
40 SW ‘134. 

Intention not to pay as fraud gen- 
erally see infra §§ 121, 122. 

57. Nichols v. Michael, 23 N. Y. 
264, 80 AmD 259; Eastern Lumber 
Co; v. Gill, 9 Pa. Co. 630. 

False pretenses as to financial abil- 
ity or condition see False Pretenses 
§ 22. 

58. Barber v. Whitaker Mfg. Co., 
180 Ark. 183, 20 SW (2d) 864; Hughes 
v. Winship "Mach. COm mS Ga. 793, 4 
SE, 6; Redpath v. Brown, 71 Mich. 
258, 39 NW 51; Robinson v. Walsh, 
54 Mich. 506, 20 NW 538; Chamber- 
lin v. Fuller, 59 Vt. 247, 9 A 882. 


59. Ellet-Kendall Shoe OW. NG 
Martin, 222) Wed. 851, 138 CCA ’277; 
Tennessee Goal eteis Conve Sargent, 
2 Ind. A. 458, 38 NE 215; Newell v. 
Randall, 32 Minn. 171, 19 NW 972, 50 
AmR 562; Collins v. Cooley, (N. J. 
Ch.) 14 A 574; Ensign v. Hoffield, 2 
Pa. Cas. 504, 4 A 189. 


[a] Omission of indebtedness.— 
Where the buyer gives the seller a 
financial statement from which an 
indebtedness of fifty-five hundred 
‘dollars is omitted, the seller may re- 
secind the sale. M#llet-Kendall Shoe 
Co. v. Martin, 222 Fed. 851, 188 CCA 
277. 

60. Luthy v. Kline, 56 Ill. A. 314; 
Standard Horseshoe Co. v. O’Brien, 
88 Md. 335, 41 A 898; Tootle v. Pe- 
trie, '8)S) D. 19, 65 NW, 43. 


61. Iowa.—Franklin Sugar Refin- 


ine Co. v. Collier, 89 Iowa 69, 56 NW 
ald, 

Kan.—William B. Grimes Dry 
cues Co. v. Jordan, 7 Kan. A. 192, 53 


La.—Yeager Milling Co. v. Lawler, 
39 ia. Ann. 572;°2-S.398: 


N. H.—Syracuse Knitting Co. v. 
Blanchard, 69 N. H. 447, 43 A 637. 


R. I1.—White v. Fitch, 19 R. I. 687, 
386 A 425. 


Tex.—Gainesville Nat. 
Bamberger, 77 Tex. 48, 
19 AmSR.-738. 


Wis.—Fromer v. Stanley, 95 
56, 69 NW 820. 


[a] Representation of buyer held 
expression of opinion or expectation. 
—(1) That he was in good shape 
financially, expected to discount all 
his bills, and carried a stock of twen- 
ty’ thousand dollars. William B: 
Grimes Dry-Goods Co. v. Jordan, 7 
Kans A. 1925/53 P86. (2): That he 
was through with his canning. busi- 
ness, and would thereafter have plen- 
ty of money and discount his bills 
promptly. Franklin Sugar Refining 
Co. v. Collier, 89 Iowa 69, 56 NW 279. 

[b] Estimate of standing.—W here 
a buyer’s statement of his financial 
standing is not so grossly excessive 
as to imply a fraudulent intent, and 
no such intent is proved, the esti- 
mate is a matter of opinion. White 
ve Bitch, 19 GR. 2. 68%) 36) A (425. 


Representations of opinion or ex- 
pectation generally see supra § 113. 


Bank v. 


13 SW 959; 


Wis. 


62. Tennessee Coal, ete.,. Co. v. 
Sargent, 2 Ind. A. 458, 28 "NB 2055 
Cohn v. Broadhead, 51 Nebr. 834, 71 


NW 747; Fromer vy. Stanley, 95 Wis. 
56, 69 NW 820. _ 

63. In re Marengo County Mer- 
cantile Co., 199 Fed. 474; In re Roals- 
wick, 110 Fed. 639; Pyrene Mfg. Co. 


v. Burnell, 127 Me. 508, 144 A 649. 
And see cases supra note 55. 

64. Pyrene Mfg. Co. v. Burnell, 
127 Me. 508, 144 A 649; Gallipolis 


Furniture Co. v. Symmes, 19 Oh. Cir. 
Ct. 659, 10 Oh. Cir, Dec. 514, 


[a] Amount of indebtedness.— 
False representations by a purchaser 
as to the amount of his indebtedness 
entitled the seller, to recover the 
goods, as the purchaser was bound 
to know the truth of such represen- 
tations, and mere belief in their 
truth was no excuse. Gallipolis Fur- 
niture Co. v. Symmes, 19 Oh. Cir. Ct. 
659, 10 Oh, Cir. Dec. 514 


65. In re Marengo Rttetce Mer- 
cantile Co., 199 Fed. 474; In re Roals- 
wick, 110 Fed. 689, See Turner .v. 
Ward, 154 U. S. 618,14 SCt 1179,- 23 


tion, 


[§§ 115-116 


as to his financial condition or credit do not consti- 


Insolvency as an element of such fraud is not to 
be determined by the technical rules of the bank- 
ruptey law,*® and if the buyer’s financial condition 
at the time of the purchase is such as to justify him 
in the reasonable belief that he can meet his con- 
tract, and he entertains such belief, he is not guilty 
of fraud in making the purchase, although he could 
have been adjudged a bankrupt.°®? 


[§ 116] (b) Reliance on Representation. *° 
cordance with the general rules,*! in order that a 
false representation as to the buyer’s, solvency or 
financial condition’? may constitute fraud, affecting 
the sale, it must have been relied on by the seller as 
an inducement to make the sale on credit;"? 
therefore fraud cannot be claimed by the Seller 
where there has been no such reliance,7* as where he 


In ac- 


and 


% 


L. ed. 391 (holding that a sale to a 
firm induced by a false representa- 
although honestly made, that 
its assets exceeded three times its 
liabilities, may be rescinded). 


66. In re Roalswick, 110 Fed. 639; 
Swaim v. Humphreys, 45 Ty, “A. “451% 
Wakefield Rattan Co. v. Tappan, 70 
Hun 405, 24 NYS 430 [aff 80 Hun 
219, 30 NYS 38]; Wessels v. Weiss; 
156) Pa 591, (27 Ab 3be 


67. Baker v. Lehman, 186 Ala. 
Patton v. Campbell, 
CO TET 2 


[a] Immaterial representations.— 
(1) A false representation by a buyer 
not shown to have been ins lvent at 
the time, although becoming bank- 
rupt two months later, that he had 
purchased and could purchase goods 
of a certain firm on four months’ 
credit, thereby obtaining oné month’s 
credit from the seller, did not give 
him the right to rescind. j'atton v. 
Campbell, 70 Ill. 72. (2) ‘She: fact 
that a buyer falsely represents him- 
self as being worth a million dollars 
does not justify the seller in re- 
scinding the contract of sale, unless 
the buyer is unable to make the pur- 
chase at the proper time. Baker y. 


Lehman, 186 Ala. 498, 65 S 321. 
68. Blaul v. Wandel, 137 Iowa 301, 
114 NW 899, 
Bankruptcy aria! see Bank- 
LUD EGY: ET BC 
laul_ v. cs re 137 Iowa 


69. B 
301, 114 NW 899. 


70. On representation to commer- 
cial agency see infra § 120. 


71. See supra § 91: 

72. See supra § 115. 

73. Pelham v. Chattahoochee Gro- 
cery Co., 146 Ala. 216, 41 S 12, 119 
AmSR 19, 8 LRANS 448; Gregory v. 
Schoenell, 55 Ind. 101; Hotchkin v. 


Malone Third Nat. Bank, 127 N. Y. 
329, 27 NE 1050. And See cases supra 
note 55. 


74. Pelham v. Chattahoochee Gro- 


cery Co.,' 146 Ala. 216; 41 S. 12, 119 
AmSR 19, 8 LRANS 448; Pratt v. 
Burhans, 84 Mich. 487, 47 NW 1064, 


22 AmSR 703; Ellison v. Barker, 14 
Mont. 96; 35 P 722. 


[a] Rule applied.—A finding that 
goods were not obtained upon a 
fraudulent statement by the pur- 
chaser as to his financial conditidn 
is supported by evidence that short- 
ly before the sale the seller, after 
making an examination into the pur- 
chaser’s finanvzial condition, agreed to 
compromise an existing indebtedness 
at fifty cents on the dollar, and to 
extend credit in the future, and that 


For later cases, developments anid changes in the law see Annotations, same title and section numper, 


§§ 116-117]. 


fails to investigate references given by the buyer,’® 
or to make, any independent investigation’® as to 
the buyer’s financial standing; or where the sale is 
made solely on account of the seller’s confidence in 
the buyer acquired in previous dealings with him.*? 
So also the seller cannot claim fraud, where he re- 
lies on a statement truthfully made which shows the 
buyer’s inability to pay his debts,“* or which is suf- 
ficient to put him on inquiry as to such faet,’® or 
where he actually knows of the buyer’s insolvency.*® 


As affected by time of representations.*! Ordi- 
narily a statement as to the buyer’s solvency and 
_finaneial condition, made for the purpose of obtain- 
ing credit, is of a continuing nature,*? and it is not 
necessary that it should be made during the negotia- 
tions for the particular sale;®* for if it is made in 
the course of dealings and under circumstances from 
which it may be inferred that it was intended to in- 
duce a continued future line of credit, it may be re- 
lied on, and if false constitute fraud, in a sale sub- 
sequently made.** But ordinarily it may be relied 
on, in future negotiations, only for what, under the 
eircumstanees of the particular case, is a reasonable 
time,*° even though the buyer agrees to notify the 
seller of any change in his financial condition;*°® 
or only until the seller to whom it was made has no- 
tice putting him on guard;** and when the seller is 
put on notice that he can no longer rely thereon, the 
original truth or falsity of the representation be- 
comes immaterial.*® Where, however, it is agreed 


the agreement to compromise was “A financial 
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statement, 


Gy BS ey fae 


that the’ statement is to stand good upon each and 
every purchase thereafter made, until notice to the 
contrary is given, it applies to sales made until such 
notice is given,®® and if, in the meantime, the state- 
ment of solvency, although true when made, becomes 
false by reason of a change in conditions, it consti- 
tutes fraud as to future sales unless notice of the 
change is given to the seller.°° The seller cannot 
claim fraud by relying on a false representation 
which is not made until after the sale is consummat- 
ed;°! but although the statement is not made until 
after the goods are ordered, it is sufficient as a basis 
of fraud, if the goods are afterward delivered in 
reliance thereon.” 


[§ 117] (c) Communication of Representation. 
It is also essential, in order that the seller may avoid 
a contract of sale on the ground of a false representa- 
tion by the buyer as to his financial condition, that 
the representation be made or communicated to the 
seller.°? It is not necessary, however, that the rep- 
resentation should be made directly to the seller;°* 
it is sufficient that it is made to an authorized agent 
of the seller,®® or that it is made to a stranger, for 
the purpose of being communicated to the seller, and 
is so communicated.?*® Representations to a third 
person, which are not so made and communieated, 
ordinarily cannot be made the basis of fraud, even 
though the’ seller acquires knowledge of, and relies 
on, them.°* 


Statement made to mercantile agency®* and pub- 


made for| NYS 273 [aff 142 N. Y. 647, 36 NE 


carried out at the time the statement 


was made and the goods sold. Elli- 
on v. Barker, 14 Mont. 96, 35 P 
75. Early-Foster: Co. v. Gottlieb, 
(Tex. Civ. A.) 214 SW 520. 
76. Early-Foster Co. v. Gottlieb, 
supra. 


. 77. Gregory v. Schoenell, 55 Ind. 
101. 


78. Grossman v. Wenham, 10 Oh. 
Cr Cle 245266 Oh. (Cin Dec.” 5633 
rita v.' Petrie, 8 S: D:. 19, 65. NW 
43. 


79. Kilice,, .etc,, Canning Co. .v. 
Walton, 95.Cal. A. 7, 271 P1096. 

80. Tootle v. Petrie, 8 S. D. 19, 65 
NW 43. 

81. To commercial agencies see in- 
ERA Sell Se 


82. In re B. & R. Glove Corp., 279 
Fed. 372. And see cases infra notes 
83-88. 

83. Gainesville Nat. Bank v. Bam- 
berger, 77 Tex. 48, 13 SW 959, 19 
AmSR 738. 

84. Morris v. Talcott, 96 N. Y. 100 
[rev 29 Hun 426]; Goldsmith v. 
Stern, 84 NYS 869. 

{a] Illustration.—The fact that 
some of the goods obtained on credit 
by false representations were ob- 
tained six months after the credit 
was induced is no defense to an ac- 
tion for the fraud. Levy v. Abram- 
sohn, 39 Misc. 781, 81 NYS 344. 


[b] Where there is no intent to 
induce future credit, a statement 
made in April cannot be legally re- 
garded as an assertion of financial 
standing: in October and November 
following. Hotchkin v. Martin, 11 
NYS 806; Hotchkin v. Malone Third 
Nat. Bank, 11 NYS 220 [aff 127 N. Y. 
329, 27. NE 1050]. 

85. In re B. & R. Glove Corp., 279 
Fed. 372, 380; Grever v. Taylor, 53 
Oh. St. 621, 42 NE 829 [rev 6 Oh. 
Cin Ct25-269"" 3) Oh. Cir: Dec 44315 
Radford Grocery Co. v. Halper, (Tex. 
Civ. A.) 274 SW 1023. 


obtaining credit, is like a promissory 
note payable on demand, in that it 
is intended to be a continuing se- 
curity, and, as in the case of the 
note the demand must be made in 
a reasonable time, in like manner re- 
liance on the financial statement does 
not extend beyond a reasonable time, 
and what constituted such time is 
as much a question of law in the one 


case as in the other.” In re B. & 
R. Glove Corp., supra. 
[a]. Where financial depression 


prevails at time, a seller cannot rea- 
sonably rely on a financial statement 
of the buyer’s condition as of March, 
1920, made in June of that year, in 
selling goods to the buyer in Decem- 
ber, 1920. In re B. & R. Glove Corp., 
279 Fed. 372. 

In re B. & R. Glove Corp., 279 
372. 

87. J. M. Radford Grocery Co. v. 
Halper, (Tex. Civ. A.) 274 SW 1023. 

88. J. M. Radford Grocery Co. v. 
Halper, supra. ' 


89. Atlas Shoe Co. v. Bechard, 102 
Me. 197, 66 A 390, 10 LRANS 245; 
Howell v. Berger, 19 Misc. 315, 44 
NYS 259. 


{a] Rule applied.—A buyer’s 
statement to the seller as to 
solvency may be shown to have been 
false by an inventory made after his 
death, seven months later, which 
shows that his estate was insolvent, 
where no notice has been given by 
him of any change in his financial 
condition, as he agreed to do at the 


time the statement was made. 
Howell v. Berger, 19 Misc. 315, 44 
NYS 259. 

90. Atlas Shoe Co. v. Bechard, 102 


Me. 197, 66 A 390, 10 LRANS 245. 


Failure to report changes to mer- 
cantile agency see infra § 119. 

91. Coffin v. Hollister, 5 Silv. Sup. 
172, 7 NYS 734 [aff 124 N. Y. 644, 
26 NE 812]. 

92. In re J. F. Growe Constr. Co., 
256 Fed. 907; Bliss v. Sickles, 21 


his | 


1064]. 


[a] Rule applied.—False _ state- 
ments as to the buyer’s insolvency, 
mdde to the seller’s agent while the 
goods are in a carrier’s possession 
at their destination waiting delivery 
to the buyer, relied on by the seller, 
so that he loses his right of stoppage 
in transit, are material, and author- 


ize a rescission by the seller. In re 
pa ie Growe Constr. Co., 256 Fed. 
Te 
93. Staver, etc., Mfg. Co.-v. Coe, 


4% Ill. A. 426; Van Kleek v. Leroy, 
4 Abb. Dec. 479, 4 Transcr. A. 295, 
4 AbbPrNS 431 [aff 37 Barb. 544]; 
Bach v. Tuch, 10 NYS 884 [aff 126 
INVEY 53) ZONE Ono ge 


94 Gainesville Nat. Bank v. Bam- 
berger, 77 -Tex’s 48, 13) SW: -959/)49 
AmSR 738. 

95. Thompson v. Rose, 16 Conn. 
71, 41 AmD 121. 

96. McKenzie v. Weineman, 116 


Ala. 194, 22 S 508; Kline v. Baker, 
106 Mass. 61; Hamilton Brown Shoe 
Co. v. Milliken, 62 Nebr. 116, 86 NW 
913; Bliss.-v. Sickles, 21: NYS. 273 
[aff 142 N. Y. 647 mem, 36 NE 1064 
mem]; Van Kleek v.. Leroy, 4 Abb. 
Dec. (N. Y.) 479, 4 Transer. A: 295, 4 
AbbPrNS: 431 [aff 37 Barb. 544]. 


[a] Recommendation at request of 
buyer.—Where the buyer’ obtains 
credit upon the recommendation of- 
a third person, made at the buyer’s 
request, he must be held responsible 
for the extent of the recommendation 
as if he had made it himself. Fitz- 
simmons. v. Joslin, i121 Vt. -1297 952 
AmD 46. 


97. Staver, etc., Mfg. Co. v. Coe, 
49 Ill. A. 426; Bach v. Tuch, 10 NYS 
884 [aff 126 N.Y. 53, 26 NE 1019]; 
Van Kleek v. Leroy, 4 Abb. Dec. (N. 
Y.), 479, -4- Transer. Ay 295,,4 -Abber 
NS 431 [aff 37 Barb. 544]; Noyes v. 
Wilson, 7 NYSt 439; Tootle v. Petrie, 
8 S. D. 19, 65 NW 48; Gainesville 
Nat. Bank v. Bamberger, 77 Tex. 48, 
13 SW 959, 19 AmMSR 738. 


98. See generally infra §§ 118-120. 


158 [55 C.J.] 


lished by authority of the buyer is addressed to the 
public and may be relied on by a person dealing with 
him, without regard to the source from which the 
seller receives his knowledge of the statement.°®? 


[§ 118] (d) Statements to, and Reports by, Mer- 
A statement made 
by the buyer concerning his financial condition to a 
mercantile or commercial agency for the purpose of 
being communicated to its patrons and others apply- 
ing to it for such information, if communicated to 
the seller, is a representation on which he may rely,” 
although the sale is made through a broker,’ and if 
in reliance on such statement, which is false, the 
seller is induced to sell goods to the buyer on credit, 
it constitutes such fraud as will entitle the seller to 
without regard to. whether or not 


cantile Agency!—aa,. In General. 


avoid the sale,* 


99. Staver, etc., Mfg. Co. v. Coe, 
49 Ill. A. 426; Hamilton Brown Shoe 
Co. v. Milliken, 62 Nebr. 116, 86 NW 
Vaio  ONDMNS save aril), 105 -— App, Dive 
389, 94 NYS 163. 


1. As to fraud in general see 
Fraud § 94. 
Mercantile agency generally see 


Mercantile Agencies 40 C. J. p 636. 


2. Soper. Lumber Co. v. Halsted, 
etc., Co., 73 Conn. 547, 48 A 425; Wil- 
mot wv. liyon, 11 Oh. Cir. Ct. 238, 7/Oh. 
ir Dee.')'394:'. Ralph vo. Fon. Der- 
smith, 10 Pa. Super. 481, 3 Pa. Super. 
618, 40 WklyNC 116. And see cases 
infra notes 4-7. ‘ 


{a] Subscriber to mercantile agen- 
cyrhasea Tight to prely. onthe tains 
ness and honesty of the statements 
of the financial condition made by 
other subscribers to the agency; a 
false report of himself given by a 
subscriber to an agency may be an 
element of fraud affecting a claim 
to rescind a contract of sale. Ralph 
v. Fon Dersmith, 10 Pa. Super. 481. 


Reliance on representation general- 
ly see infra § 120 


BMV ALIMNOt) Wa rlayOns, li. Ohmi, Ct, 
238, 7 Oh: Cir. Dec. 394 

4 U. S—In re Epstein, 109 Fed. 
874; Fechheimer v. Baum, 37 Fed. 
167. 


Ill.— Moyer v. Lederer, 50 Ill. A. 94, 

Ind.—Furry v. O’Connor, 1 Ind. A. 
573, 28 NE 103. 

Iowa.—P. Cox Shoe Co. v. Adams, 
105 Iowa 402, 75 NW 316. 

Ky.—Tennent Shoe Co. v. Stovall, 
78 Sw BM 25) Key 16 1, 

Md.—Courtney v. William Knabe, 
etc., Mfg. Co., 97 Md. 499, 55 A 614, 
99 AmSR 456. 


Mich.—Emerson v. Detroit Steel, 


etce., Co., 100 Mich. 127, 58 NW 659; 
Hinchman v. Weeks, 85 Mich. 535, 
48 NW 790; Mooney v. Davis, 75 


Mich. 188, 42 NW 802, 183 AmSR 425; 
Genesee County Sav. ‘Bank v. Michi- 
gan Barge Co., 52 Mich. 164, 438, 17 
NW 790, 18 NW 206. 


Minn.—Charles P. Kellogg Co. v. 
Holm, 82 Minn. 416, 85 NW _ 159; 
Stevens v. Ludlum, 46 Minn. 160, 48 
NW 771, 24 AmSR 210, 13 LRA 270. 


Miss.—Hiller v. Ellis, 72 Miss. 701, 
OSE So beat RAL 7 OM. 

Mont.—John V. Farwell 
Boyce, 17 Mont. 88, 42 P 98. 

N. Y.—Tindle v. Birkett, 171 N. Y. 
520, 64 NE 210, 89 AmSR 822; Mat- 
on, ete., Co. v. Avery, 83 N. Y. 31, 38 
AmR 389; Pier v. Doheny, 93 App. 
Div. 1, 86 "NYS 971; Milliken v. Fris- 
bie, 89 Misc. 579, 1538 NYS 751; Con- 
verse v. Sickles, 17 Misc. 169, 40 NYS 
971 [mod on other grounds 16 App. 
Div. 49, 44 NYS 1080 (aff 161 N. Y. 
666 mem, 57 NE 1107 mem)]. 


Colma s 
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Tenn.—Ernst v. Cohn, (Ch. A.) 62 
SW 186. 
Tex.—Gainesville Nat. Bank  v. 


Bamberger, 77 Tex. 48, 13 SW 959, 19 
AmS Rts: sAaltiman ve Carry) Do), "hex, 


Civ. A. 430, 42 SW 614; Lowdon v. 
Bisk,» (Civ. A.) 27 SW 180. 
[a] Corporation buyer.— Where 


goods are procured on credit through 
a false mercantile statement made 
by the officers of a corporate buyer 
as to its financial condition, and at 
the time of making such statement it 
has entered into a contract insuring 
the transfer to another of the bulk 
of its assets and future products at 
less than cost, and is in an insolvent 
condition, the seller is entitled toa 
rescission of the sale, although the 
scheme for transferring the assets 
was devised by a third person,,and 
not by the corporation. Milliken v. 
Frisbie, 89 Misc. 579, 153 NYS 751. 


[b] Fraud of partnership held in- 
sufficient.—(1) A statement made to 
an agency by a partnership of its as- 
sets and liabilities, in which a space 
for “loans from friends or relatives 
or any other obligations’ is left 
blank, when each of the partners had 
borrowed on his note from his wife 
money which had been put into the 
firm, is not sufficient evidence of 
fraud to authorize rescission. Ver- 
mont Marble Co. v. Smith, 13 Ind. A. 
457, 41 NE 973. (2) Fraud of part- 
nership generally see Partnership §§ 
366, 367. 


[c] Reference to report of agency. 
—Where, in response to a request that 
the buyer give a statement as to his 
responsibility, the seller is referred 
to the reports of a mercantile agen- 
cy, wherein the buyer is greatly over- 
rated, the purchase procured on the 
faith of said statement may be re- 
scinded as fraudulent. Hiller v. Hl- 
lis, 72 Miss. 701, 18 S 95, 41 LRA 707. 


{d] Statement not prejudicial.—A 
false statement as to the amount of 
indebtedness is not prejudicial if be- 
fore the seller receives the report 
from the agency the indebtedness has 
been reduced below the amount stat- 
ed. Hamburger v. Lusky, (Tenn. Ch. 
A.) 56 SW 24, 


5. In re Epstein, 109 Fed. 874; 
Moyer v. Lederer, 50 Ill. A. 94; Arn- 
old v. Richardson, 74 App. Div. 581, 


Ui NYS loa Hrnst- ve Cohn, Chen: 
Ch. A.) 62 SW 186. But see Vietor 
v. Henlein, 67 HowPr (N. Y.) 486 


(holding that such representations 


must be made with fraudulent in- 
tent). 
{a] Tradesman who knowingly 


makes false statements to a commer- 
cial ageney to procure credit is lia- 
ble to an action for rescission and 
for damages to one who extends cred- 
it on the faith of the statement giv- 
en out by the commercial agency, and 


[§§ 117-118 


the statement was made with fraudulent intent;° 
and since such a statement is made with the knowl- 
edge that it may be used by the agency in answering 
inquiries as to the buyer’s eredit,® it is immaterial 
that the buyer does not know or suppose that his 
statement is to be relied on by the particular seller,’ 

or that it is not made to the seller personally.® 


Representations for which buyer not responsible. 
The seller is not entitled to repudiate the sale as for 
fraud, where it is made on the faith of a rating or 
report made by the mereantile agency, based on in- 
formation not furnished by the buyer,® unless he 
refers the seller to such rating with approval; or 
where the sale is made on the faith of reports made 
by the agency to the seller which are not in accord- 
ance with the statements made by the buyer,1? or 


who suffers injury thereby although 
there was no specific intent on the 
tradesman’s part to defraud his cred- 
itors by the statements made by him. 
Mills -v. Brill, 105 App. Div. 389, 94 
NYS 163. 


[b] Honest omission.—Where a 
positive statement made to an agen- 
cy turns out to be untrue, in that 
certain bills payable and receivable 
were omitted, the honesty of the mer- 
chant when he omitted such items, 
in believing that they were not valid 
obligations, will not affect the right 
of one who sold him goods in reli- 
ance on such statement to rescind the 
sale. Arnold v. Richardson, 74 App. 
Div. 581, 77 NYS 763: Ernst v. Cohn, 
(Tenn. Ch. AL) 62 SW 186. 


6. Soper Lumber Co. v. Halsted, 
ete, Con ouConny 4 (Lee Aaa eon 


Right to rely on statements to mer- 
cantile agency in general see Mer- 
cantile Agencies § 9 

7. Soper Lumber Co. y. Halsted, 
ete; |\Co:, 73 sConn. 54%, "484 A sao: 
Mashburn v. Dannenberg Cox 11:7 Ga. 
567, 44 SE 97; Mills v. Brill, 105 
App. Div. 389, 94 NYS 163. 


[a] Fraud on any subscriber.— 
False representations as to the finan- 
cial standing of a merchant, in a 
statement to a mercantile agency to 
be used as a basis of credit, consti- 
tutes fraud on any subscriber to the 
agency, acting on the statement, al- 
though the merchant did not know 
when he made it, that such person 
was a Subscriber. Mashburn yv. Dan- 
nenberg Co., 117 Ga. 567, 44 sii OKs 


8. Mills v. Brill, 105 A Di 
94 NYS 168. PPTL Baek 


Communication of representations 
generally see supra § 117. 


pat U. S.—In re Roalswick, 110 Fed. 


Iowa.—P. Cox Shoe C 
105 Iowa 402, 75 NW 316. Baier a: 


Miss.—Hiller v. Ellis, 72 \ 
Sa Seo baat LRA’ 707. eae 


Nebr.—Cream City Hat Co. - 
linger, 62 Nebr. 98, 86 NW 921: 2 pee 
co v. Heldman, 58 Nebr. 595, 79 NW 


N. Y.—Macullar vy. 
Y. 358, 2) Ni) 9) 


Tenn.—Dorman y. 
A.) 39 SW 890. 


10. P. Cox Shoe Co. vy: Ad 
Iowa 402, 75 NW 316; Hiller la a 
lis, 72 Miss. 701, 18 S 95, 41 -BRACTOT. 


11. Wachsmuth y. Martini, 1 

515, 39 NE 129; Berkson vy. Weldmee 
58 Nebr. 595, 79 NW 162; Poska v. 
Stearns, 56 Nebr. 541, 76 NW BOK Sagal 
AmSR 698, 42 LRA "427: Bennett Vv. 
Apsley Rubber Co., 54 Nebr. 553, 74 
NW 821; Ralph v.. Fon Dersmith, 3 
Pa. Super. 618. 


McKinley,*99 N, 


Weakley, (Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 118-120] 


which are based only partly on the buyer’s state- 
ments.?? 


Report based on public statement. Where a report 
of the financial condition of a company filed, as re- 
quired by statute, is made the basis of a report by 
a mercantile agency, and thus comes to the notice 
of a seller, he may rely: upon the fairness and honesty 
of the statements therein,!® and if they are in fact 
false, whereby he is induced to sell goods to the com- 
pany, he is entitled to rescind the sale.t* 


[§ 119] bb. Failure To Report Changes in Finan- 
cial Condition.15 Where a statement of a buyer’s 
financial condition as carried on the books of a mer- 
cantile agency is true when made, the fact that the 
buyer fails to report to the agency or seller subse- 
quent changes for the worse which have occurred 
in his financial condition may be considered as evi- 
dence of a fraudulent intention not to pay for the 
goods.'® But a failure to give such notice does not 
of itself constitute fraud as against a seller, who in 
ignorance of the change, relies on the statement of 
the mercantile agency,!* unless the failure so to re- 
port is accompanied by an intent not to pay for the 
goods,+® or unless, as held in some jurisdictions the 
buyer knows, or under the circumstances should 
know, that he is insolvent, and that a false rating is 
being carried on the books of the agency,?® and that 
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eredit is being extended upon the strength of the 
original rating of the agency.?° 


[§ 120] cc. Reliance on Representations.*’ The 
above rules as to false statements of a buyer’s sol- 
vencey and financial standing to a mercantile agency”? 
constituting fraud against the seller, apply only 
where the seller has examined and relied on the 
ageney’s representation in making the sale on cred- 
it,?* and has been justified in so doing;** and hence 
there can be no such fraud where such statement or 
report is not communicated to or examined by the 
seller until after the sale,?° or where he relies on an 
old report or statement when other reports have 
been made in the meantime,?° or where he is put up- 
on inquiry and chargeable with notice of the falsity 
of the statements in the agency’s report.2" The seller 
may be entitled to relief by reason of the fraudulent 
representations where he relies partly upon a false 
statement made by the buyer to the agency and part- 
ly upon the report of the agency,?* or where he re- 
lies upon the rating given by the agency, without 
examining the detailed statement furnished to the 
agency by the buyer;?° but it has been held that if 
he relies upon the agency’s report as a whole, and 
part of it has been made from sources other than the 
buyer’s statement, he cannot claim fraud on the 


12. In re Roalswick, 110 Fed. 639; 
Poska v. Stearns, 56 Nebr. 541, 76 NW 
1078, 71 AmSR 688, 42 LRA 427. 


[a] Illustrations.—A report fur- 
nished by a commercial agency to the 
seller, based in part on statements 
made by the buyer several months 
before his bankruptcy, at a time when 
he did not know himself to be insol- 
vent, and which do not appear to have 
been willfully false, and in part upon 
the independent estimate of others as 
to his financial condition, is not a suf- 
ficient evidence of fraud to warrant a 
rescission of the sale. In re Roals- 
wick, 110 Fed. 639. 


13. Silberman v. 
Mich. 352, 62 NW 555. 


14. Silberman v. Munroe, supra. 


15. Concealment of financial con- 
dition generally see infra § 124. 


16. Taylor v. Mississippi Mills, 47 
Ark. 247, 1 SW 283; Lindauer v. Hay, 
61 Iowa 663, 17 NW 98; Boaz v. Coul- 
ter Mfg. Co., (Tex. Civ. “A.) 40 SW 
866. 

[a] Thus, where a buyer’s state- 
ment to a commercial agency is sub- 
stantially true when made, the fact 
that he becomes insolvent before the 
purchase and fails to inform the sell- 
er of that fact, with the intent to se- 
cure credit on the-strength of such 
statement, is evidence of a fraudu- 
lent intent not to pay for the goods, 
but is not conclusive. Boaz v. Coul- 
ter Mfg. Co., (Tex. Civ. A.) 40 SW 
866. 

[b] Where buyer has not had any 
connection with making or publication 
of a statement of his financial condi- 
tion, and it is true when made, his 
failure to report his subsequent insol- 
vency is not of itself fraudulent, al- 
though it may be considered along 
with other indicia of fraud. Taylor 
v. Mississippi Mills, 47 Ark. 247, 1 SW 
283. 

yntention not to pay as fraud gener- 
ally see infra §§ 121, 122. 

17. Ark.—Taylor v. Mississippi 
Mills, 47 Ark. 247, 1 SW 283. 

Colo.—Burchinell v. Hirsh, 5 Colo. 
A. 500, 39 P 352. 


Mich.—Cortland Mfg. Co. v. Platt, 
83 Mich. 419, 47 NW 330. 


Munroe, 104 


Minn.—Reid v. Kempe, 74 Minn. 


474, 77 NW 418. 

Tex.—Strickland v. Willis, (Civ. A.) 
43 SW 602. 

[a] Reason for rule.—‘‘A_ rule 
which requires traders to report to the 
mercantile agencies variations in 
their circumstances imposes too high 
a degree of duty and care upon the 
business man who buys upon credit, 
and wholly relieves the wholesaler 
from exercising due care and caution 
when selling his goods.” Reid v. 
Kempe, 74 Minn. 474, 476, 77 NW 413. 

18. Burchinell v. Hirsh, 5 Colo. A. 
500,239 PB. 352% 


Intent not to pay as fraud gener- 
ally see infra §§ 121, 122. 

19. Cortland Mfg. Co. v. Platt, 83 
Mich. 419, 47 NW 330; Mooney v. Da- 
vis, 75 Mich. 188,°-42 NW 802, 13 Am 
SR 425. 

20. Cortland Mfg. Co. v. Platt, 83 
Mich. 419, 47 NW 330; Strickland v. 
Willis, (Tex. Civ. A.) 48 SW 602. 

21. As to representations general- 
ly see supra § 116. 

22. See supra §§ 118, 119. 


23. Nicholls v. McShane, 
A. 165, 64 P 375; Richardson-Roberts- 
Byrne Dry-Goods Co. v. Goodkind, 22 
Mont. 462, 56 P 1079; Cantor v. Cla- 
fine 12 VSe oo taste Ve) ec On) 
(Tenn. Ch. A.) 62 SW 186. 

{a] Presumption as to reliance.— 
The fact that a seller, after receiving 
a report from a commercial agency 
concerning a buyer’s financial respon- 
sibility, based on statements of the 
buyer to the agency, received other 
information affecting the standing of 
the buyer, raises no presumption of 
law that, in afterward shipping the 
goods, the seller did not rely on the 
commercial agency’s report. Rich- 
ardson-Roberts-Byrne Dry Goods Co. 
v. Goodkind, 22 Mont. 462, 56 P 1079. 

24. Cortland Mfg. Co. v. Platt, 83 
Mich. 419, 47 NW 330; Cohn v. Broad- 
head, 51 Nebr. 834, 71 NW 747. 

Right to rely on statement to mer- 
cantile agency generally see supra § 
118. 

25. Robinson v. Levi, 81 Ala. 134, 
1 S 554; Manhattan Brass Co. v. Re- 
ger, 168 Pa. 644, 32 A 64. 


16 Colo. 


26. Mashburn v. Dannenberg Co., 
117 Ga. 567, 44 SE 97; Cortland Mfg. 
Co. v. Platt, 88 Mich. 419, 47 NW 330. 


[a] Seller “cannot shut his eyes to 
subsequent reports of the commercial 
agencies tending to cast doubt and 
suspicion upon the financial ability 
and credit of a merchant or trader, 
and rely upon a statement by such 
person made a year before.’’ Cort- 
land Mfg. Co. v. Platt, 83 Mich. 419, 
431, 47 NW 330. 


[b] Several statements.—W here at 
the time credit is given to a buyer 
there are several statements to a 
commercial agency as to his financial 
ability, and some of them are too old 
to be acted on, in order to reclaim the 
goods sold it must be shown that they 
were sold on the faith of the state- 
ments which had not become stale. 
Mashburn v. Dannenberg Co., 117 Ga. 
567, 44 SE 97. 


27. In re Epstein, 109 Fed. 874. 


a] Seller put upon inquiry.— 
Where a merchant made false state- 
ments as to his indebtedness in re- 
ports sent to commercial agencies, 
but with a belief that he could pay 
for all goods purchased, and in reli- 
ance on such, reports a wholesale. 
house accepted orders for goods to be 
shipped on credit, and before all the 
goods had been shipped the debtor be- 
came in default on payments, and the 
creditor sent its agent to insist on 
payment and to arrange for prompt 
payment before further shipments 
were made, but the agent made no in- 
quiry as to the debtor’s financial con- 
dition, and the creditor refused the 
debtor’s request for a reduction of his 
orders and shipped the remainder of 
the goods on receiving further pay- 
ments, it was held that it was charge- 
able with notice of the facts which 
could have been learned by its agent, 
and that on the subsequent bankrupt- 
ey of the debtor it could not rescind 
the sale and recover goods thereafter 
shipped, as having been obtained 
through fraud. In re Epstein, 109 
Fed. 874. 


28. Lowdon v. Fisk, (Tex. Civ. A.) 
27 SW 180. : 

29. Aultman v. Carr, 16 Tex. Civ- 
A. 430, 42 SW 614. 
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falsity of the latter statement.?° 
Time of reliance. 


made.*? 


[§ 121] (6) Intention Not To 
In accordance with the rule that if a per- 
son represents that he has a certain intention when 
he has not, he makes a misrepresentation of fact,** 
a false representation of the existence of an intent 


General. 


30. In re Roalswick, 110 Fed. 639; 
Berkson v. Heldman, 58 Nebr. 595, 79 
NW 162; Poska v. Stearns, 56 Nebr. 
541, 76 NW 1078, 71 AmSR 688, 42 
LRA 427. 


31. Colo.—Nicholls v. McShane, 16 
Colo. A. 165, 64 P 375. 


Ga.—Mashburn vy. Dannenberg Co., 
117 Ga. 567, 44 SE 97; Waldrop v. 
mia 114 Ga. 610, 40 SE 830. 

wa.—P, Cox Shoe Co. v. Adams, 
105 ere 402, 75 NW 316 (one year). 


N. Y.—Humphrey v. Smith, 7 App. 
Div. 442, 39 NYS 1055 (four months) ; 
Claflin v. Flack, 138 NYS 269 (several 
months). 


Oh.—Wilmot v. Lyon, 11 Oh. 
Ct2s8; 0 Ohy Cir, Dec: 394. 

Pa.—Sharpless v. Gummey, 166 Pa. 
199, 30 A 1127 (two years, unreason- 
able). 

Tex.—Schram v. Strouse, (Civ. A.) 
28 SW 262 (five months); Lowdon v. 
isk, (Civa tA.) 27) Siw. 21800 - (six 
months). 

[a] Continuing representation.—A 
statement by a corporation to an 
agency regarding the manner of its 
organization is a continuing represen- 
tation upon which a subscriber has a 
right to rely at any time thereafter. 
Wilmot v. Lyon, 11 Oh. Cir. Ct. 238. 


Failure to report changes in finan- 
cial condition see supra § 119. 

32. Intent as element of fraud in 
general see supra § 90. 


Intention to cheat as element of 
fraud of buyer in general see supra 
Senulbl, 

33. See Contracts § 285. 


34. Donovan vy. Clifford, 225 Mass. 
435, 114 NE 681; Cain v. Dickenson, 
60 N. H. 371; Stewart v. Emerson, 52 
N. H. 301. 


[a] Thus, where a buyer tells the 
seller that he is perfectly reliable and 
that the seller will ‘get a check the 
first’ of the month, it constitutes a 
representation of a present intent to 
pay for the goods, and if false, con- 
stitutes fraud for which the buyer is 
responsible. Donovan v. Clifford, 225 
Mass. 435, 114 NE 681. 


35. Upchurch .v. Mizell, 50 Fla. 
456, 40 S 29; Stewart v. Emerson, 52 
N: H. 302; -Swift v..Rounds, 19, R. 1. 
527, 35 A 45, 61 AmSR 791, 33 LRA 
561; Boerner v. Cicero-Smith Lumber 
Go., (Tex. Commn. A.) 298 SW _ 545 
rev (Civ. A.) 2938 SW 632]. And see 
cases infra note 37. 


[a] “Application for credit, or for 
the delivery of the goods, is a repre- 
sentation by implication of the exist- 
ence of an intent to pay therefor, and 
likewise a representation by implica- 
tion of the nonexistence of an intent 
not to pay.’ Boerner v. Cicero-Smith 
Lumber Co., (Tex. Commn. A.) 298 SW 
545 [rev (Civ. A.) 293 SW'632].°: 

36. Stewart v. Emerson, 52 N. H. 
301. And see cases infra note 37. 

“Whether the deceit is called a false 
and fraudulent representation of the 
existence of an intent to pay, or a 


(Ohi 


A seller is entitled to rely on a 
statement made by the buyer to a commercial agency, 
only for what, under the circumstances of the par- 
ticular case, is a reasonable time after it has been 
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to pay for the goods, constitutes fraud on the part of 


the buyer;?4 and it is generally held that one who 
buys goods on credit thereby impliedly represents 
that he intends to pay for them as a representation 
of fact,?® and if, at the time of the sale, he in fact 
has no intention of paying for the goods or to the 


same effect, has a preconceived intent not to pay for 


Pay*®?—(a) In 


fraudulent concealment of the exist- 
ence of an intent not to pay, the fraud 
described is in fact one and the same 


fraud.” Stewart v. Emerson, 52 N. H. 


301, 2323. 

37. U. S.—Donaldson y. Farwell, 
We UsrserOod ao ii. eds. 99%" -inare 
Barnet» Mfga:Co., 11 R32 (2d) 8735 <In 


re Liebig, 255 Fed. 458, 166 CCA 534; 
Jones v. H. M. Hobbie Grocery Co.. 
246 Fed. 431, 158 CCA 495 [aff 242 
Fed. 975]; In re Hunter-Rand Co., 241 
Fed. 175; In re Marks, 218 Fed. 453, 
134 CCA 253; Fechheimer v. Baum, 
37, Med. 1673 Jaffrey. vv. Brown, 29 
Fed. 476; Carnahan v.. Bailey, 28 Fed. 
519; Parker v. Byrnes, 18 F. Cas. No. 
10,728, 1 Lowell 539. 


Ark.—W. W. Johnson Co. v. Trip- 
lett, 66 Ark. 233, 50 SW 455; Bugg 
v. Wertheimer-Schwartz Shoe Co., 64 
Ark. 12, 40 SW 134; Taylor v. Missis- 
sippi Mills, 47 Ark. 247, 1 SW 283. 


Cal.—Stewart v. Levy, 36 Cal. 159. 


Conn.—Thompson y. Rose, 16 Conn. 
71, 41 AmD 121; Ford v. Atwater, 1 
Root 58. 


Del.—Freeman v. Topkis, 15 Del. 
174, 40 A 948. 
Fla.—Upehureh v. Mizell, 50 Fla. 


456, 40 S 29. 


Ga.—Seisel v. Wells, 99 Ga. 159, 25 
SE 266; Johnson y. O’Donnell, 75 Ga. 
453; Atlanta Skirt Mfg. Co. v. Jacobs, 
8 Ga. A. 299, 68 SE 1077. 


Ill._— Farwell v. Hanchett, 120 I11. 
5735) 11 NG 875 9n INE oS) eAlLen jays 
Hartheld, 76) Nes n3 53) Patton pv. 
Campbell, 70 Ill. 72; Henshaw v. 
Bryant,5 TH)” 97 \eHuthmachers vy. 
Lowman, 66 Ill. A. 448; Reed v. Pin- 
ney, 35 Ill. A. 610; Flower v. Far- 
well, 18 Ill. A. 254. 


Ind.—Thompson v. Peck, 115 Ind. 
512,,.18) NB 16, > DRA: 201, Curme 
v. Rauh, 100 Ind. 247; Brower v. 
Goodyer, 88 Ind. 572; Scandinavian- 
American Trading Co. v. Skinner, 56 
Ind. A. 520, 105 NE 784; Peninsular 
Stove Co. v. Ellis, 20°Ind. A. 491, 51 
NE 105; Waterbury v. Miller, 13 Ind. 
A. 97, 41 NE 383; Tennessee Coal, 
ete., Co. v. Sargent, 2 Ind. A. 458, 28 
NE 215. 

Iowa.—Blaul v. Wandell, 137 Iowa 
301, 114 NW 899; P. Cox Shoe Mfg. 
rah v. Adams, 105 Iowa 402, 75 NW 
316. 


ashville Grain, 
American Co-op. Assoc., 208 Ky. 458, 
262 SW 634; Lowry v. Hitch, 110 SW 
833, 338 Kyl 573; Lane v. Robinson, 
18 B. Mon. 623; Reager v. Kendall, 
389 SW 257, 19 KyL 27. 


La.—Yeager Milling Co. v. Lawler, 
39 La. Ann. 572, 2.8 398. 


Me.—Atlas Shoe Co. v. Bechard, 
102 Me. 197, 66 A 890, 10 LRANS 245; 
Burrill v. Stevens, 73 Me. 395, 40 
AmR 366. 


Md.—Harris v. Alcock, 10 Gill & J. 
226, 32 AmD 180; Powell v. Bradlee, 
9 Gill & J. 220. 

Mass.—Donovan v. Clifford, 225 
Mass. 435, 114 NE 681; Ayers v. Far- 
well, 196 Mass. 349, 82 NE 35; Wat- 


ete. cCou wv. 


them,?° and by reason of his nondisclosure or con- 
cealment of his intention not to pay, the seller is in- 
duced, to sell on credit, the buyer is guilty of fraud 
which entitles the seller to avoid the contract of 
sale,*7 unless an innocent third person has acquired 


son v. Silsby, 166 Mass. 57, 43 NE 
1117; Jordan v. Osgood, 109 Mass. 
457, 12 AmR 731; Dow v. Sanborn, 3 
Allen 181; Wiggin v. Day, 9 Gray 97. 


Mich.—Skinner v. Michigan Hoop 
Co., 119 Mich. 467, 78 NW 547, 75 Am 
SR’ 413; Frisbee v. Chickering, 115 
Mich. 185, 73 NW 112; Cortland Mfg. 
Co. v. Platt, 88 Mich. 419, 47 NW 330; 
Ross _ v. Miner, 67 Mich. 410, 35 NW 
60; Shipman v. Seymour, 40 Mich. 
274; Doyle v. Mizner, 40 Mich. 160. 


Minn.—Sprague v. Kempe, 74 Minn. 
465, 77 NW 412. 


Mo.—Fox v. Webster, “46 Mo. 181; 
Bidault v. Wales, 20 Mo. 546, 64 AmD 
205; Bidault v. Wales, 19 Mo. 36, 59 
AmD 327, 20 Mo. 546, 64 AmD 205; 
Stein v. Hill, 100 Mo. A. 38, 71 SW 
1107; Gratton, etce., Mfg. Co. v. Troll, 
77 Mo. A. 339; Wingate v. Buhler, 62 


Mo. A. 418; Elsass v. Harrington, 28 
Mo. A. 300. 

Nebr.—McCready v. Phillips, 56 
Nebr. 446, 76 NW 885. 

N. H.—Syracuse Knitting Co. v. 
Blanchard, 69 N. H. 447, 43 A 637; 
Cain v. Dickenson, 60 N. 1 Oe bs iy fa 
Stewart v. Emerson, 52 N. H. 301. 

N. Y.—Wright v. Brown, 67 N. Y. 


1; Devoe v. Brandt, 
Hennequin v. Naylor, 
Nichols v. Michael, 23 
AmD 259; Byrd v. Hall, 1 Abb. Dec. 
285, 2 Keyes 646; Island Trading 
Co. v. Berg,.209 App. Div. 63, 204 
NYS 523 ‘faff 239 N. Y..229,°146' NE 
345]; Swarthout v. Merchant, 47 
Hun 106; Monroe v. O’Shea, 4 Silv. 
Sup. 292, 7 NYS 540; King-v. Phil- 
lips, 21 N. Y. Super. 603; .) Bach -v. 
Tuch, 10 NYS 884 [aff 126 N. Y. 53, 
26 NE 1019]; Johnson v. Carley, 53 
HowPr 326; Ash v. Putnam, 1 Hill 
302; Durell v. Haley, 1 Paige 492. 

N. C.—Blake v: Blackley, 109 N. C. 
257, 13 SE 786, 26 AmSR 566;. Des 
yedebas vi. Pugh): 93: N.C, 31; 53: AmR 


53 N. Y. 462; 
240 No Ve 139; 
N. Y¥. 264, 80 


N. D.—Ditton v. Purcell, 21 N. 
648, 132 NW 347, 36 LRANS 149. 


Oh.—Wilmot v. Lyon, 49 Oh. St: 
296, 34 NE 720; Talcott v. Hender- 
son, 31 Oh. St. 162, 27 AmR 501; Go- 
brecht v. McDonald, 8 OhS&CP 526, 
5 OhNP 427; Kraft v. Dulles, 2 Cinc; 
Super. 116. 

R. I.—Swift v. Rounds, 19 R. I 
Bae 35 A 45, 61 AmSR 791, 338 LRA 

61. 


1D 


Tenn.—Richardson v. Vick, 125 
Tenn. 532, 145 SW 174; Belding v. 
Frankland, 8 Lea 67, 4 AmR 630; 


Wertheimer-Swartz Shoe Co. v. Far- 
is, (Ch. A.) 46 SW 336. : 
Tex.—Boerner  v. Cicero Smith 
Lumber Co., (Civ. A.) 293 SW 632 
[rev on other grounds (Commn. A.) 
298 SW 545]; Avery v. Dickson, 
(Civ.- A.) 49 SW 662; Williams v. 


Kohn, (Civ. A.) 28 SW 920; Blum v. 
Jones, (Civ. A.) 23 SW 844, 
Wash.—Goodyear Rubber Co. vy. 


Schreiber, 29 Wash. 94, 69 P 648. 


Wis.—Lee v. Simmons, 65 Wis. 523, 
27 NW 174. 


Eng.—In re Fastgate, [1905] 1 K. 


For later cases, developments and changes in the law cee Annotations, same title and section number, 


§ 121] 


an interest in the property.*® The gist of the fraud 
under this rule is not the unfulfilled promise to pay, 
but the expressed or implied false representation of 
the intention to pay, as being a false representation 
This rule has been held to ap- 
ply irrespective of the buyer’s solvency or insol- 
veney;*® but on the other hand concealment of in- 
solvency or inability to pay has been held equivalent 
to an intention not to pay,*! and in some jurisdic- 
tions such concealment is made an element of the 


of a material fact.®® 


rule.*? 


Presence or absence of false representations. 
above rule is also particularly applicable where, in 
addition to the intention not to pay for the goods, 


B. 465; 
446; 


Ex p. Whittaker, L. R. 10 Ch. 
Ferguson v. Carrington, 9 B. & 


C. 59, 17 ECL 36, 109 Reprint 22, 3 C. 


& P. 457, 14 ECL 661, 172 Reprint 
5090; Load v. Green, 15 M. & W. 216, 
153 Reprint 828; Noble v. Adams, 7 
Taunt. 59, 2 ECL 259, 129 Reprint 24. 
See Bristol v. Wilsmore, 1 B. & C. 
514, 8 ECL 218, 107 Reprint 190 (in- 
tention not to pay as question of 
fact). 


[a] “The doctrine is now estab- 
lished by a preponderance of au- 
thority, that a party not intending 
to pay, who... induces the owner 
to sell him goods on credit by fraud- 
ulently concealing his insolvency and 
his intent not to pay for them, is 
guilty of a fraud which entitles the 
vendor, if no innocent third party has 
acquired an interest in them, to dis- 
affirm the contract and recover the 
goods.” Donaldson v. Farwell, 93 U. 
Se6ei 633, 23-0. ed. 993 fquot*inyre 
Collins, 242 Fed. 975, 976 (aff 246 
Fed. 431, 158 CCA 495)].- 


[b] Theories of rule.—‘“‘A_ con- 
ceived purpose by an insolvent per- 
son, purchasing personal property 
on credit, not to pay for it, renders 
the sale invalid at the option of the 
owner. This result is reached either 
upon the theory that, because of the 
state of mind of the buyer, there was 
no coming together of the minds of 
the parties, or that getting the pos- 
session of the property with the in- 
tention not to pay for it is a fraud 
upon the seller, entitling him to re- 


scind.”’ In re Hunter-Rand Co., 241 
Fed. 175, 183. 

38. See infra §§ 647, 648. 

39. Ala.—Clarkson v. Pruett, 201 
Ala. 632, 79 S 194. 

Fla.—Upchurch vy. Mizell, 50 Fla. 
456, 40 S 29. 

Ga.—T. M. Donnelly Co. v. Milli- 


gan, 37 Ga. A. 530, 140 SE 918.. 


Mich.—Ross vy. Miner, 67 Mich. 410, 
35 NW 60. 


Nebr.—Cerny v. Paxton, ete., Co., 
78 Nebr. 130, 110 NW 882, 10 LRA 
NS 640; McCready v. Phillips,. 56 
Nebr. 446, 76 NW 885. 


[a] False representations may 
consist in the purchasing wf goods 
with no present purpose of paying 
for them, and in contemplation of a 
fraudulent insolvency. T. M. Don- 
nelly Co. v. Milligan, 37 Ga. A. 530, 
140 SE 918; Brooks v. Pitts, 24 Ga. 
A. 386, 100 SE 776; Atlanta Skirt 
Mfg. Co. v. Jacobs, 8-Ga. A. 299, 68 
SE 1077. 


[b] Same effect fraudulent 
representations.—The fraud thus 
perpetrated will have the same effect 
in law as if the buyer had made false 
and fraudulent representations as to 
his financial standing at the time of 
the purchase. Ross v. Miner, 67 
Mich. 410, 35 NW 60. 


[c] Unfulfilled promise to pay is 
only the false token whereby the 
fraud is a¢complished. McCready vy. 


[55 C.-S-—114 


as 
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tions.*® 


[55 O.J.] 161 


the buyer induces the sale by other false and fraudu-: 
lent representations,*® and in some jurisdictions it. 
applies only where there have been such representa- 
tions,#* but in most jurisdictions it also applies 
where there have been no such false representa- 


Facts showing intent. A fraudulent intent not to 
pay for the goods may be inferred from the facts 
and circumstances of the particular case,*® such as 
from the fact that knowing, at the time of the pur- 


chase, that he is hopelessly: insolvent and has no 


The 


Phillips, 56 Nebr. 446, 76 NW 885. 
40. Boerner vy. Cicero Smith Lum- 
DernCos= (Rex. CivewA.) e293) IS Wasa 
[rev on other grounds (Commn. A.) 
298 SW 545]; Hart v. Moulton, 104 
Wis. 349, 80 NW 599, 76 AmSR 881. 


41. See infra § 124. 

42. See infra this note. 

{a] In Alabama the rule is stated 
that: ‘A sale and purchase of goods 


is fraudulent, and open to disaffirm- 
ance by the seller, when the purchas- 
er- was at the time insolvent, or in 
failing circumstances, and had the 
design not to pay for them, or had 
no reasonable expectation of being 
able to pay for them, and failed to 
disclose the financial condition, or the 
fact that he did not intend to pay for 
the goods.’ Pelham v. Chattahoo- 
chee Grocery Co., 156 Ala. 500, 47 S 
172; Pelham v. Chattahoochee Gro- 
cery Co., 146 Ala. 216, 220, 41 S 12, 8 
LRANS 448; Union Mfg., etc., Co. 
vy. Bast Alabama Nat. Bank, 129 Ala. 
292, 29 S 781; Wilk v. Key, 117 Ala. 
285, 23 S 6; Maxwell v. Brown Shoe 
Co., 114 Ala. 304, 21 S 1009; Hudson 
vy. Bauer Grocery Co., 105 Ala. 200, 
16 S 693; Cohn v. Stringfellow, 100 
Ala. 242, 14 S 286; Johnson v. Bent, 
93 Ala. 160, 9 S 581; Darby v. Kroell, 
92 Ala. 607, 8 S 384; Wollner v. Leh- 
man, 85 Ala. 274, 4 S 643; Le Grand 
v. Eufaula Nat. Bank, 81 Ala. 123, 1 
S 460, 60 AmR 140; Kyle v. Ward, 
81 Ala’ 120, 1 S 468; Hornthall v. 
Schonfeld, 79 Ala. 107; McCormick 
v. Joseph, 77 Ala. 2386; Spira v. Horn- 
thall, 77 Ala. 137; Loeb v. Flash, 69 
Ala. 526. 

43. U. S—In re Hunter-Rand Co., 
241 Fed. 175. 

Conn.—Dowd v. 
Oe 

Tll.—Patton v. Campbell, 70 Ill. 72; 
Henshaw v. Bryant, 5 Ill. 97; Au- 
man v. McKibben, 179 Ill. A. 425: 
Hacker v. Munroe, 61 Ill. A. 420 [aff 
176 Ill. 884, 52 NE 12). 


Mass.—Donovan_ Vv. 
Mass. 435, 114 NE 681. 


Minn.—Sprague v. Kempe, 74 Minn. 
465, 77 NW 412. 


N. H.—Stewart v. Emerson, 
H. 301; Bradley v. Obear, 10 N. 
477. 

N. Y.—Byrd v. Hall, 1 Abb. Dec. 285, 
2 Keyes 646; Pilcher v. Levino, 80 
Hun 399, 30 NYS 314; Welch v. Selig- 
man, 72 Hun 138, 25 NYS 363. 


Re Swale OURGS: 5 LO Evan ils 
527, 35 A 45, 61 AmSR 791,.383 LRA 
561. 


Tucker, 41 Conn. 


Clifford, 225 


52 N. 
H. 


44. See infra this note. 

[a] In Pennsylvania a mere inten- 
tion not to pay, even though accom- 
panied by insolvency, is not enough 
to constitute fraud; but there must 
be some artifice, trick or conduct 
which involves a false representation. 
Bughman v. Central Bank, 159 Pa. 
94, 28 A 209; Rodman v. Thalheimer, 
75 Pa. 232; Harner -v. Fisher, 58 Pa. 


reasonable expectation of being able to pay, he con- 
ceals such fact from the seller*? or makes false rep- 
resentations as to his solvency.48 But the mere fact 


453; Backentoss v. Speicher, 31 Pa. 
324; Smith vy. Smith, 21 Pa. 367, 60 
AmD 51; Pottinger v. Hecksher, 2 
Grant 309; Reed v. Felmlee; 25 Pa. 
Super. 387; Diller v. Nelson, 10 Pa. 
Super. 449; Claster v. Katz, 6 Pa. 
Super. 487; Davis v. Cosel, 4 Pa. 
Super. 519; Paul v. Burich, 3 Pa. 
Super. 299. But see Lowrey v. Ulm- 
er, 1 Pa. Super. 425° (decided under 


the law of New York). 


_(b] Reason for rule—‘“An inten- 
tion not to pay is dishonest, but it 
is not fraudulent. . The law 
provides an action on the contract as 
the remedy for just such dishonesty. 
And it is no more fraudulent to have 
such an intention at the time of the 
purchase than at the time when pay- 
ment ought to be made. Such in- 
tention by itself is disregarded by 
the law, for it can be set aside by 


the usual contract remedies.” Smith 
Vel (Smith, = 21)>-Pa. (867; «370: 60seAmeD 
51 [quot Reed vy. Felmlee, 25 Pa. 


Super. 37, 39]. 


45. U. S.—In re Collins, 242 Fed. 
975 [aff 246 Fed. 431, 158 CCA 495]. 


Ark.—Bugg Ne Wertheimer- 
Schwartz Shoe Co., 64 Ark. 12,° 40 
SW 134. 

Il]. Farwell v. Hanchett, 120 Ill. 
573, 11 NE 875, 9 NE 58; Reed v. 
Pinney, 35 Ill. A. 610. 

Ky.—Reager v. Kendall, 39 SW 257, 
19 KyL 27. 

Me.—Atlas Shoe Co. v. Bechard, 102 
Me. 197, 66 A 390, 10 LRANS 245. 
TWA UTL, Bid v. Sanborn, 3 Allen 


Mich.—Frisbee v. Chickering, 
Mich. 185, 73 NW 112; 
Seymour, 40 Mich. 274. 


115 
Shipman v. 


N. Y.—Johnson vy. Monell, 2 Abb. 
Dec. 470, 2 Keyes 655; King v. Phil- 
lips, 21 N. Y. Super. 603. 


Wis.—Hart v. Moulton, 104 Wis. 
349, 80 NW 599, 76 AmSR 881. 


[a] As evidentiary facts.—False 
representations and undisclose'd insol- 
vency are not necessary elements, but 
are evidentiary facts tending to es- 
tablish the intent not to pay. Hart 
v. Moulton, 104 Wis. 349, 80 NW 599, 
76 AmSR 881. 


46. In re Golub, 245 Fed. 512; In 
re Hunter-Rand Co., 241 Fed. 175; 
Seandinavian-American Trading Co. 
v. Skinner, 56 Ind. A. 520, 105 NE 
784; Byrd v. Hall, 1 Abb. Dec. (N. 
Y.) 285, 2 Keyes 646; Richardson v. 
Vick, 125 Tenn. 532, 145 SW 174 


{a] From other transactions.—In- 
tention not to pay may be inferred 
from the circumstances and conduct 
of the buyer not only im respect to 
the sale in question but in other con+- 
temporaneous' transactions. Henne- 
quin v. Naylor, 24 N. Y. 139; Byrd 
v. Hall, 1 Abb. Dee. (N. Y.) 285, 2 
Keyes 646. 


47. See infra § 124. 
48. In re Marks, 218 Bed. 453, 134 


162 [55 C.J.]' 


that he knows that he is unable to pay, when the 
goods are ordered, is not equal to an intent not to 
pay for them;*® nor is such intent established by 
the fact that the buyer had obtained his capital 


through forgery.°° 


[§ 122] (b) Time and Nature of Intent. 
tention not to pay must be a preéxisting intention, 
that is, it must exist at the time the sale is 


mated ;°t 


sale. 


Nature. 


CCA 253; Phinney v. Friedman, 224 
Mass. 531, 113 NE 285; Richardson 
v. Vick, 125: Tenn. 532, 145 Sw 174. 


[a] Illustration.—Where bank- 
rupts, a year prior to failure, had had 
good credit, and were reported by a 
commercial agency as “first class” 
on the strength of statements previ- 
ously made anid not corrected, and 
on applying to petitioner to purchase 
a quantity of flour, knowing them- 
selves to be hopelessly insolvent, re- 
plied to a question as to their finan- 
cial ability by saying, ‘Look us up 
in the commercial agencies, and you 
will find that we have good eredit and 
are amply responsible for all our ob- 
ligations,’’ and petitioner, relying on 
the truth of such statement, sold the 
goods on.credit, such facts were suf- 
ficient to show a fraudulent sale, en- 
titling petitioner to recover the goods 
from the bankrupts’ trustee. In re 
Marks, 218 Fed. 453, 134 CCA 253. 


49. See infra § 124. 


50. Sinnott v. German-American 
Bank, 164 N. Y. 386, 58 NE 286. 


{a] Thus, the fact that the buy- 
er’s entire capital had been secured 
by obtaining the ‘discounting of 
forged notes is not inconsistent with 
an intention to pay for the goods. 
Sinnott v. German-American Bank, 
164 N. Y. 386, 58 NE 286. 


51. Fla.—Upcehurch v. Mizell, 50 
Fla. 456, 40 S, 29. 


Tll—John V. Farwell Co. v. 
59 Ill. A. 245; | Hanchett) wv. 
fieid, 16 Ill. A. 407. 


Iowa.—Starr.v. Stevenson, 91 Iowa 
684, 60 NW 217; American Exp. Co. 
v. Smith, 57 Iowa 242, 10 NW ‘655. 


Mass.—Phinney v. Friedman, 
Mass. 531, 113 NE 285; Ayers v. Far- 
well, 196 Mass. 349, 82 NE 35. 


Mo.—Reid v. Lloyd, 67 Mo. A. 513. 


N. H.—Syracuse Knitting Co. v. 
Blanchard, 69 N. H. 447, 48 A 637. 


N. Y.—Hotchkin v. Malone Third 
Nat. Bank, 127 N. Y. 329, 27 NE 1050; 
Foerster v. Gallinger, 62 Hun 439, 
17 NYS 144 


Wis.—Leedom v. Mayer, 
267, 90 NW 169. 

[a] Synonymous phrases.—‘“An 
‘intention’ . . not to pay 
at the time of the purchase is ‘the 
' same thing as ‘a preconceived design’ 
not to so pay.’ Reid v. Lloyd, 67 
Mo. A. 518, 516. 


[b] Rule applied.—(1) The seller 
must recover goods purchased in the 
ordinary course of business where the 
evidence shows only that the buyer 
was insolvent when the merchandise 
was delivered, but does not show that 
he was insolvent when it was ordered, 
dr that, at the time of delivery he 


Linn, 
Mans- 


114 Wis. 


and when the contract does not become 
complete until delivery, an intention not to pay, 
‘formed when the goods are received, 
But where the sale becomes complete on 
shipment of the goods, an intention not to pay, after- 
ward formed, is insufficient to constitute fraud.*? 


The intention must be an intention not 
to pay at all,°* and not merely an intention to pay 
ultimately, but not to pay according to the terms of 


224: 


SALES 


the contract.®5 


“The in- 


consulm- 


avoids the 


had given up the hope and expecta- 
tion of continuing in business and 
ultimately paying all his debts. Ay- 
ers v. Farwell, 196 Mass. 349, 82 NE 
SS @ 2 ae purchase of goods for fu- 
ture delivery is not rendered fraudu- 
lent by the subsequent fraudulent 
disposition by the purchasers of a 
portion of their assets, or by their 
making fraudulent purchases from 
others at the time when they are 
called on to fulfill their contract, or 
by their remaining silent upon be- 
coming insolvent after the contract, 
and before delivery of all the goods. 
Foerster v. red gan 62 Hun 439, 17 
NYS 144. 


52. Whitten | v. Fitzwater, 129 N. 
Y.' 626, 29 NE 298 [rev Ll NYS: 297]. 


[a] On executory sale, void by the 
statute of frauds, the intervening in- 
solvency of the purchaser, and the 
intent not to pay for the goods, such 
intent being formed at the time they 
are received and accepted by the pur- 
chaser, avoids the sale. Pike v. 
Wieting, 49 Barb. (N. Y.) 314. 


53. Skinner v. Michigan Hoop Co., 
119 Mich. 467, 78 NW 547, 75 AmSR 
413; Brooks v. Geo. H. Friend Paper 
Co., 94 Tenn. 701, 31 SW 160. 


54 Ill—Armstrong v. Lewis, 38 
Til, A. 164. 


Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217. 


Me.—Burrill v. Stevens, 73 Me. 395, 
40 AmR 366. 


Mo.—Bidault v. Wales, 20 Mo. 546, 
64 AmD 205; Devoy, etc., Coal, ete., 
Co. v. Vandeventer Hotel Co., (A.) 227 
SW 636; Beebe v. Hatfield, 67 Mo. A. 
609; Reid v. Lloyd, 67 Mo. A. 513. 


Tex.—Higginbotham-Bartlett Co. v. 
Powell, (Civ. A.) 270 SW 198; Strick- 
land v. Willis, (Civ. A.) 43 SW 602. 


55. Stewart v. Levy, 386 Cal. 159; 
Bidault v. Wales, 20 Mo. 546, 64 AmD 
205, 19 Mo, 36,.59 AmD 327; Beebe 
v. Hatfield, 67 Mo. A. 609; Higgin- 
botham-Bartlett Co. v. Powell (Tex. 
Civ. A.) 2)70' SW 1938*) Strickland iv. 
Willis, (Tex. Civ. A.) 43 SW 602. 


[a] Fraudulent intent to procure 
goods without payment is consum- 
mated when the possession of the 
goods is obtained without making 
payment on delivery or on call accord- 
ing to the terms of the sale, and the 
debt is then fraudulently contracted. 
Stewart v. Levy, 36 Cal..159. 


56. In re Collins, 242 Fed. 975 [aff 
246 Fed. 431, 158 CCA 495]; Maxwell 
v. Brown Shoe Co., 114 Ala. 304, 21S 
1009. 


57. U. S.—Schroth v. Monarch 
Fence Co., 229 Fed. 549, 144 CCA 9; 
Carnahan v. Bailey, 28 Fed. 519. 


Ill.— Hacker v. Munroe, 


[§§ 121-124 


[§ 123] (7) Insolvency or Inability To Pay, and 
Concealment Thereof—(a) In General. 
who buys on credit impliedly represents that he is or 
will be able to pay for the goods,*® and if he acts in 
good faith with a reasonable expectation of being 
able to pay, the mere fact that he knows or has good 
reason to know that he is insolvent when he so buys 
does not constitute fraud,®? unless the natural and 
probable, if not necessary, result of his act is to de- 
fraud the seller;°* nor does the fact of a subsequent 
failure make the purchase fraudulent by relation.°® 


[§ 124] (b) Nondisclosure or Concealment. In 
accordance with the above rule®® a buyer ordinarily 
is under no obligation, in the absence of an inquiry 
by the seller, to furnish the latter with information 
as to his financial condition,*t and therefore, if he 


A person 


Diag Wabash, “etc., R. Co. v. Shryock, 
OPT SALE S23: 


Iowa.—Deere v. Morgan, 114 Iowa 
287, 86 NW 271; Franklin Sugar Re- 
fining Co. v. Collier, 89 Iowa 69, 56 
NW 279. 


Md.—Diggs v. Denny, 86 Md. 116, 


37 A 10387 


Mass.—Phinney v. Friedman, 224 


Mass. 531, 113 NE 285. 


Mich.—Weber v. Hall, 231 Mich. 493, 
204 NW 153; Illinois Leather Co. v. 
Flynn, 108 Mich. 91, 65 NW 519; Ross 
v. Miner, 101 Mich. 1, 59 NW 425; 
Edson v. Hudson, 83 Mich. 450, 47 NW 
347, 


Mo.—Devoy, etec., Coal, ete. Coke 
Co. v. Vandeventer Hotel Co., (A.) 227 
SW 636; Stein v. Hill, 100 Mo. A. 38, 


Lan 1107; Reid v. Lloyd, 67 Mo. A. 


N. Y.—Van Dyck v. McQuade, 86 
N. Y. 38 [rev 45 N. Y. Super. 620 (aff 
57 HowPr 62)]; Pinckney v. Darling, 
3 App. Div. 553, 38 NYS 411 [aff 158 
N. Y. 728 mem, 53 NE 1130 mem]; 
Schufeldt v. Schnitzler, 21 Hun 462; 
Taleott,v. Salke, 9 Daly 154. 


Or.—Maupin Warehouse Co. v. 
Fleming, 121 Or. 531, 255 P 606. 


Pa.—Penn Lumber Co. v. Hanover 
Bending, etc., Co., 96 Pa. Super. 16. 


And see cases infra note 62. 


[a] Dealer in financial straits may 
continue to purchase goods on credit 
if he buys in good faith and in ex- 
pectation that he will be able to con- 
tinue his business and pay for the 
goods. Weber v. Hall, 231 Mich. 493, 
204 NW 153; Anonymous, 67 Ne oY. 
598 mem [aft 8 Hun 502]; Keller v. 
Retake Dawe 23 Hun 625. [aff 90.N: Y. 


[b] In determining such reasona- 
ble expectation of paying it is not nec- 
essary to consider whether the buyer 
was able to meet all of its obligations 
to other parties. Edelhoff v. Horner- 
Miller Mfg. Co., 86 Md. 595, 39 A 314. 

[c] Mistake as to solvency of 
buyer.—(1) A sale cannot be set 
aside on the ground that the parties 
were under a mistake as to the ability 
of the buyer to pay, he being in fact 
insolvent. Lupin v. Marie, 6 Wend. 
(N.,. Y.) 77, 21 AmD 256. (2) Mistake 
ee affecting sale generally see infra § 

58. Franklin Sugar Refining Co. v. 
Collier, 89 Iowa 69, 56 NW 279. 

59. Illinois Leather Co. v. Flynn, 
108 Mich. 91, 65 NW 519 


60. See supra § 1238. 


61. Ala.—Baker vy. 
Ala. 493, 65 S 321. 


Colo.—Burchinell v. Hirsh, 5 Colo. 


Lehman, 186 


56 Ill. A. | A. 500, 39 P 352. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


otherwise acts in good faith, the mere fact that he 
knows that he is insolvent at the time he buys on 
credit and fails to disclose his insolvency to the 
and this rule ap- 
plies although the fact of insolvency, if known to 
the seller, would have affected the buyer’s credit,®* 
and although the buyer knows that the goods will 
immediately become liable to attachment by his ered- 
itors,°* and is particularly applicable where the sell- 


seller does not constitute fraud,°? 


Mass.—Phinney v. Friedman, 224 


Mass. 531, 113 NE 285 


Mo.—Stein v. Hill, 100 Mo. A. 38, 71 
SW 1107. 


N. Y.—Nichols v. Pinner, 18 N. Y. 
295; Byrd v. Hall, 1 Abb. Dec. 285, 2 
Keyes 646. 


Wis.—David Adler, ete., Clothing 
Co. v. Thorp, 102 Wis. 70, 78 NW 184. 


And see cases infra note 62. 
[a] Illustration.—One contracting 


to buy cotton need not inform the} 


seller as to the extent of his cotton 
purchases about the time of the mak- 
ing of the contract, and that he does 
not do so, and that unfavorable fluc- 
tuations in the market may have em- 
barrassed him so as to render him 
unable to pay for the seller’s cotton, 
does not show fraud on the Seller. 
Baker yv. Lehman, 186 Ala. 493, 65 
S321. 
G2 55D. 
Corp., 279 Fed. 372 (New York); In 
re Davis, 112 Fed. 294; Carnahan v. 
Bailey, 28 Fed. 519; Conyers v. En- 
nis, 6 F. Cas. No. 3,149, 2 Mason 236. 


Ala.—Baker v. Lehman, 186 Ala. 
493, 65 S 321; La Grand v. Eufaula 
Nat. Bank, 81 Ala. 123, 1 S 460, 60 
AmR 158. 


Ark.—Gavin v. Armistead, 57 Ark. 
574, 22 SW 431, 38 AmSR 262. 


Cal.—Bell v. Ellis, 33 Cal. 620 
[overr Seligman v. Kalkman, 8 Cal. 
207]. 

Conn.—Morrill v. Blackman, 42 
Conn. 324 

Del.—Mears v. Waples, 8 Del. 581. 

D. C.—Morrison v. Shuster, 12 D. 
ORE 

Ga.—Fulton v. Gibian, 98 Ga. 224, 
25 SE 431. 


Ill.—Kitson v. Farwell, 132 Ill. 327, 
NE 1024; Henshaw v. Bryant, 5 
97; Hacker v. Munroe, 56 Ill. A. 
Morris v. Reticker, 27 Ill. A. 
Reticker v. Katzenstein, 26 Ill. 


23 
Tl. 
532; 
601; 
A. 33; 

Ind.—Thompson v. Peck, 115 Ind. 
512, 18 NE 16, 1 LRA 201; Westy. 
Graff, 23 Ind. A. 410, 55 NE 506. 


Kan.—Kelsey v. Harrison, 29 Kan. 
143. 

Me.—Cross v. Peters, 1 Me. 376, 10 
AmD 78. 

Md.—Edelhoff v. Horner-Miller 
Mfg. Co., 86 Md. 595, 39 A 314; Diggs 
Vv. Denny, 86 Ma. 116, 37 A 1037; 
Powell v. Bradlee, 9 Gill & J. 220. 


Mass.—Phinney v. Friedman, 224 
Mass. 531, 113 NE 285. 
Mich.—Frisbee v. Chickering, 115 


Mich. 185, 73 NW 112; Reeder Bros. 
Shoe Co. v. Prylinski, 102 Mich. 468, 
60 NW 969; Zucker v. Karpeles, 88 
Mich. 413, 50 NW Biot Shipman .e 
Seymour, 40 Mich. 274. 


Minn.—Sprague v. Kempe, 74 Minn. 
465, 77 NW 412. 


Mo.—Bidault v. Wales, 20 Mo. 546, 
64 AmD 205; Bidault v. Wales, 19 
‘Mo. 36, 59 AmD 327; Stein v. Hill, 
100 Mo. A. 38, 71 SW’ 1107. 


Nev.—Klopenstein v. Mulcahy, 4 
Nev. 296 
N. Y.—Hotchkin v. Malone Third 


-Nat. Bank, 127 N. Y. 329, 27 NE 1050; 
Morris v. ‘Talcott, 96 N. Y. 100; Peo- 
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tract.®> 


disclosure ot his 


ple’s Bank v. Bogart, 81 N. Y. 101, 
37 AmR 481 [aff 16 Hun 270]; Wright 


v. Brown, 67 N. Y. 1; Hennequin v. 
Naylor, 24° N. “¥.'-139; | Nichols. v. 
Michael, 23 N. Y. 264, 80 AmD 259; 


Brown v. Montgomery, 20 N. Y,. 287, 
75 AmD 404; Nichols v. Pinner, 18 
N. Y. 295; Johnson v. Monell, 2 Abb. 
Dec. 470, 2 Keyes 655; Byrd v. Hall, 


1 Abb. Dec. 285, 2 Keyes 646; Hirsch 
Lumber Co. v. Hubbell, 143 App. 
Div. 317, 128 NYS 85; Harrisburg 


Pipe-Bending Co. v. Welsh, 26 App. 


Div. 515, 50 NYS 299; Pinckney Vv. 
Darling, 3 App. Div. 553, 33° NYS 
411; Vega v. Wheeler, 64 Hun 633, 
20 NYS 304; Fish v. Payne, 7 Hun 
586 Buckley v. Artcher, 21 Barb. 
585; Mitchell v. Worden, 20 Barb. 
2533 King ve Phillips) .2by N.Y. «Su= 
per. 6034 wally vy Naylor, 13: IN. ¥: 


Super. val [rev on other grounds 18 N. 
Y. 588, 75 AmD 269]; Coffin v. Hol- 


| lister, 7 NYS 734. 
S—In re B. & R. Glove } 


N. C.—Wilson v. White, INE LC: 


280. 


Oh.—Talcott v. Henderson, 31 Oh. 
Sty lo2,020 1, Aim 50d Wachtel avs 
Reichel, 19 Oh. Cir. Ct. 626, 10. Oh. 
Cir. Dec. 531; Kaminer v. Wolf, 13 
Oh. Cir WC “62. 6 Ohi Cir Dec. 295); 
Pike v. Hquitable Nat. Bank, 2 OhS 
&CP 283 1 OnUNP 3235 

Pa.—Collings Tailor Co. v. Appen- 
zellar, 42 Pa. Super. 414; Paul v. 
Eurich, 3 Pa. Super. 299; Shirk v. 
Konigmacher, 3 Pa. Super. 45. 

R. I.—Dalton v. Thurston, 15 R. I. 
418, 7 A112, 2 AmSR 905. 


Tenn.—Rome Furniture, etc., Co. 
v. Walling, (Ch. A.) 58 SW’ 1094; 
a aac v. Henlein, (Ch.) 39 SW 


80 


Tex.—Strickland v. 
A.) 48 SW 602. 


Wis.—Consolidated Milling Co. v. 
Fogo, 104 Wis. 92, 80 NW 1038; Da- 
vid Adler, etc., Clothing Co. v. Thorp, 
102 Wis. 70, 78 NW 184. 


[a] Reason for rule.—‘“Where so 
much of the trade of the country is 
conducted without invested capital, 
or on borrowed capital, it must often 
happen that a merchant who is ulti- 
mately successful has known periods 
of commercial disaster when his 
property would not pay his debts. 
It would be too strict to hold, that 
under such circumstances he must 
in all cases go ‘into liquidation, or 
expose himself to probable bankrupt- 
cy by disclosing his  condition.’’ 
Brown v. Montgomery, 20 N. Y. 287, 
293, 75 AmD 404. 


[b] Illustration.—In an action of 
replevin by the seller of goods 
against the receiver of the buyer, an 
insolvent corporation, plaintiff is not 
entitled to recover where it appears 
that the goods were ordered honest- 
ly, that before they were delivered 
the corporation knew that a bill in 
equity had been prepared and would 
be presented with a request for the 
appointment of a receiver, and that 
the company would make no defense 
thereto but would admit the truth 
of the allegation of the bill, that at 
the time it received the goods the 
company knew that it would be un- 
able to continue business, and that 
the company did not disclose these 
facts to plaintiff who was wholly 
ignorant of them, but .no fraud, mis- 
representations, or collusion had been 


Willis, (Civ. 
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er is aware of the insolvency at the time of the econ- 


Concealment as fraud. The basis of fraud in cases 
involving a buyer’s nondisclosure of his financial con- 
dition is his intention to cheat the seller, or at least 
an intention to do an act the necessary result of 
which will be to cheat him,®® such as an intention not 
to pay for the goods;°* and therefore a buyer’s non- 


insolvency constitutes fraud, where 


practiced. Collings Tailor Co. v. Ap- 
penzellar, 42 Pa. Super. 414. 


[c] Knowledge that his debts ex- 
ceed his assets by the buyer does not 
of itself constitute such fraud as 
will justify the setting aside of the 
sale at the instance of the seller aft- 
er the goods have come into the pos- 
session and under the control of the 
buyér. Holmes vy. Henderson, 12 
Ind. A. 698, 40 NE.151; Levi v. Bray, 
12 Ind. A.) 9, 39 NE. 754. 


63. Hotchkin v. Malone Third 
Nat. Bank, 127 N. Y. 329, 27 NE 1050; 
People’s Bank v. Bogart, 81 N. Y. 101, 
37 AmR 481 [aff 16 Hun 270]. 

64. Cross v. Peters, 1 Me. -376, 10 
AmD 78. 


65. Hill Veneer Co. v. Monroe, 189 
Fed. 834; Rankin-Hill’Co. v. Albert- 
Peel Co., (Tex. Civ. A.) 206 SW 


[a] Tllustration.—Where a seller 
sold and shipped at different times 
eight car loads of veneer to a furni- 
ture company on credit, having been 
informed by the company before any 
sale that it was continuing its busi- 
ness only by virtue of an extension 
of time by its creditors, there was 
no such fraud or misrepresentation 
as entitled the seller to rescind the 
sale and reclaim the last car load, 
which was the only one unpaid for, 
on the appointment of a receiver for 
the purchaser. Hill Veneer Co. v. 
Monroe, 189 Fed. 834. 


66. Nichols v. Pinner, 18 N. Y. 
295; Harrisburg Pipe Bending. Co. v. 
Welsh, 26 App. Div. 515, 50 NYS 299; 
Pinckney v. Darling, 3 App. Div. 553, 
38 NYS 411 [aff 158 N. Y. 728 mem, 
53 NE 1130 mem]. And see cases in- 
fra notes 67-70. 


[a] Intention inferred.—(1) 
Where a trader, hopelessly insolvent, 
takes advantage of a credit induced 
by his apparent prosperity, and thus 
obtains property which he has every 
reason to believe he can never pay 
for, the intention to cheat will be 
inferred. Anonymous, 67 N. Y. 598 
mem [aff 8 Hun 502]. (2) The sup- 
pression of insolvency and of the 
prosecution of a suit against the 
buyer is sufficient to show an inten- 
tion to cheat the seller and never pay 
for the goods. Devoe v. Brandt, 53 
N. Y. 462. 


67. Mich.—TIllinois Leather Co. vy. 
Flynn, 108 Mich. 91, 65 NW 519. 
Minn.—Sprague v. Kempe, 

Minn. 465, 77 NW 412. 
Mo.—Devoy, etc., Coal, ete., Co. v. 
ce odgventer: Hotel Co., (A.) 227 SW 


74 


INS WY.——Hallv.. Naylor rsh wNeee 
588, 75 AmD 269 [rev 13 N. Y. Super. 
71]; Hirsch Lumber Co. v. Hubbell, 
143 App. Div. 317, 128 NYS 85, 


Or.—Maupin Warehouse’ Co. 
Fleming, 121 Or. 531, 255 P 606. 


And see cases infra note 70. 


[a] “The true point of inquiry in 
such cases is, whether there was a 
preconceived design not to pay for 
the goods. That inquiry the jury 
must solve, taking into their consid- 
eration the concealment and all the 
attending and subsequent cireum- 
stances, admitted in evidence, which 
may serve to throw light upon that 
issue.” Hall v. Naylor, 18 N. Y. 588, 


Vv. 
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under the circumstances there is a duty on his part to 
make such disclosure to the seller,®’ or where his 
nondisclosure or concealment is coupled with some 
artifice or trick, or false representation or suppres- 
sion of the truth, caleulated to mislead the seller,®® 
or where it is coupled with an intent not to pay for 


the goods.*° 


Inability to pay. In some jurisdictions it is held 
that it is not enough to constitute fraud merely that 


»590, 75 AmD 269. 


{b] Actual intent.—‘“‘To  consti- 
tute the purchase fraudulent on this 
ground, there must have been an ac- 
tual intent on the part of the pur- 
chaser to obtain the goods without 
paying for them.” Illinois Leather 
a v. Flynn, 108 Mich. 91, 65 NW 


Intention not to pay as fraud gen- 
erally see supra §§ 121, 122. 

68. Brown v. Montgomery, 20 N. 
Y. 287, 75 AmD 404. 


{a] Sudden failure.—A dealer of 
known standing, who has suddenly 
failed in business cannot go to those 
acquainted with his former character, 
but who have not heard of his failure 
and innocently purchase their proper- 
ty on credit. Brown v. Montgomery, 
20 N. Y. 287, 75 AmD 404. 

69. U. S.—Fay v. Hill, 249 Fed. 
415, 161 CCA 389; In re Collins, 242 
rat 975 [aff 246 Fed. 431, 158 CCA 

95]. 

Ala.—Maxwell v. Brown Shoe Co., 
114 Ala. 304, 21 S 1009. 

Ind.—Thompson v. Peck, 115 Ind. 
512, 18 NE 16,1 LRA 201; Brower 
v. Goodyer, 88 Ind. 572. 


Md.—Hdelhoff v. Horner-Miller 
Mfg. Co., 86 Md. 595, 39 A 314. 


Mich.—Frisbee v. Chickering, 
Mich. 185, 73 NW 112. 


N. Y.—Nichols v. Pinner, 18 N. Y. 
295; Johnson v. Monell, 2 Abb. Dec. 
470, 2 Keyes 655; Byrd v. Hall, 1 Abb. 
Dec. 285, 2 Keyes 646; Buckley v. 
Artcher, 21 Barb. 585. 


Oh.—Kaminer v. Wolf, 13 Oh. Cir. 
Cl 6 126FOh- "Cire Dee 20535 sPike-yv. 
Equitable Nat. Bank, 2 OhS&CP 283, 
1 OhNP 3238. 

Pa.—Penn Lumber Co. v. Hanover 
Bending, ete., Co., 96 Pa. Super. 16; 
North American Smelting Co. v. Tem- 
ple, 12 Pa. Super. 99; Ralph .v. Fon 
Dersmith, 3 Pa. Super. 618; Shirk vy. 
Konigmacher, 3 Pa. Super. 45. 


Wis.—David Adler, ete., Clothing 
Co. v. Thorp, 102 Wis. 70, 78 NW 184. 


[a] Illustration.—An individual, 
who for speculative purposes at- 
tempts to buy goods for future deliv- 
.ery over a long period of time, must 
be deemed guilty of fraud, warrant- 
ing cancellation of the contract, where 
he is insolvent and transacts his busi- 
ness under a purported corporate 
name, indicating capital and commer- 
cial rating. Fay v. Hill, 249 Fed. 415, 
161 CCA 389. 

70. U. S.—s 
290 Fed. 488 [aff 298 Fed. 1023]; In 
‘ye Collins, 242 Fed. 975 [aff 246 Fed. 
431, 158 CCA 495]. 

Ala.—Maxwell v. Brown Shoe Co., 
114 Ala. 304, 21 S 1009; Hudson v. 
*Bauer Grocery Co., 105 Ala. 200, 16 S 
693. 

Conn.—Morrill  v. 
Conn. 324. 

D. C.—Morrison v. Shuster, 12 D. 
CONES 

Tll.—Morris v. Reticker, 27 Ill. A. 
601; Reticker v. Katzenstein, 26 Ill. 
A, 33. ‘ 

Ind.—Thompson v. Peck, 115 Ind. 


115 


Blackman, 42 
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close such 


512, 18 NE 16, 1 LRA 201; Brower v. 


Goodyer, 88 Ind. 572. 


Iowa. s ank v. Green, 
138 Iowa 156, 115 NW 8938; Franklin 
Sugar Refining Co. v. Collier, 89 Iowa 


69, 56 NW 279; Oswego Starch Fac- 
tory v. Lendrum, 57 Iowa 573, 10 NW 
900, 42 AmR 53. 


Kan.—Fountain v. Kenney, 66 Kan. 
797, 72 P 392; Kelsey v. Harrison, 29 
Kan. 143. 

Ky.—Coppage v. Murphy, 
416, 24 KyL 257. 

Mich.—Zucker v. Karpeles, 88 Mich. 
413, 50 NW 373; Edson y. Hudson, 83 
Mich. 450, 47 NW 347. 

Minn.—Sprague vy. Kempe, 74 Minn. 
465, 77 NW 412. 

Mo.—Devoy, etc., Coal, etc., Co. v. 
Vandeventer Hotel Co., (A.) 227 SW 
636. 

N. Y.—Hotchkin v. Malone Third 
Nat. Bank, 127 N. Y. 329, 27 NE 1050; 
Pheenix Iron Co. v. The Hopatcong, 
127 N. Y. 206. 27 NE 841; “Wright v. 
Brown, 67 N. Y. 1; Hennequin v. Nay- 
lor, 24 N. Y. 139; Van Kleek v. Leroy, 
4 Abb. Dec... 479, 4 Transcr. A, 295, 4 
AbbPrNS 431; Johnson v. Monell, 2 
Abb. Dec. 470, 2 Keyes 655; Byrd v. 
Hall, 1 Abb. Dec. 285, 2 Keyes 646; 
Morris v. Talcott, 29 Hun 426 frev on 
other grounds 96 N. Y. 1001; King v. 
Phillips, 21 N. Y. Super. 603. 


INES idson v. Diamond Furni- 
ture Co., 176 N, C. 569, 97 SE 480. 


Or.—Maupin Warehouse Co. v. 
Fleming, 121 Or. 531, 255 P 606. 


R. I.—Dalton v. Thurston, 15 R. I. 
418, 7 A 112, 2 AmSR 905. 


Wis.—David Adler, ete., Clothing 
Co. v. Thorp, 102 Wis. 70, 78 NW 184. 


Intention not to pay as fraud gen- 
erally see supra §§ 121, 122. 


71. U.S.—Biggs v. Barry, 3 F. Cas. 
Now 15402, 2 "Curt?259: 


Colo.—Burchinell v. Hirsh, 5 Colo. 
IAVT5005, 89. Pesoze 


T1l.—Kitson v. Farwell, 132 Ill. 327, 
23 NE 1024. 


N. H.—Syracuse Knitting Co. vy. 
Blanchard, 69 N. H. 447, 43 A 637. 


akley, 


68 SW 


(Ch. 


A.) 39 SW 890. 


A Ate SRS v. Roberts, 25 Vt. 


72. U. S.—In re Barnet Mfg. Co., 
11 EF. (2d) 873; In re Hunter-Rand 
Co., 241 Fed. 175; In re Sycamore 
Grain, etc., Co., 221 Fed. 468; Gilles- 
pie v. Piles, 178 Fed. 886, 102 CCA 102. 
44 LRANS 1; Jaffrey v. Brown, 29 
Fed. 476: Davis v. Stewart, 8 Fed. 
808, 3 McCrary 174 


Ala.—Pelham vy. Chattahoochee Gro- 
cery Co., 156 Ala. 500, 47 S 172; Pel- 
ham v. Chattahoochee Grocery Co.. 
146 Ala. 216, 41 S 12, 119 AmSR 19, 8 
LRANS 448; Union Mfge., etc., Co. v. 
Hast Alabama Nat. Bank, 129 Ala. 292, 
29 S 781; McKensie v. Rothschild. 
119 Ala. 419, 24 S 716; Maxwell v. 
Brown Shoe Co., 114 Ala. 304, 21 S$ 
1009; Parker-Blake Co. y. Ladd, 14 
Ala. A. 407, 70 S 188. 


Towa.—Deere v. Morgan, 114 Iowa 
287, 86 NW 271. 


[§ 124 


the buyer knows that he has no reasonable expecta- 
tion of being able to pay for the goods, and does not 
disclose that fact.*1 
if a buyer on eredit knows that he has no reasonable 
expectation of being able to pay, this is equivalent 
to an intention not to pay, and if he does not dis- 
condition it constitutes fraud,’? even 
though he actually intended to pay.7? 
fact that the buyer knows when the goods are or- 


In other jurisdictions, however, 


But the mere 


Md.—Edelhoff v. Horner-Miller Mfg. 
Co., 86 Md. 595, 39 A 314; Diggs Vv. 
Denny, 86 Md. 1G) 3 wAL 1037; Powell 
v. Bradlee, 9 Gill & J. 220. 


' Mass.—Watson v. Silsby, 166 Mass. 
57, 43 NE 1117. 


Mich.—Skinner v. Michigan Hoop 
ee pcm Mich. 467, 78 NW 547, 75 Am 


Minn.—Slagle v. Goodnow, 45 Minn. 
531, 48 NW 402. 


Mo.—Devoy; etc., Coal, etc.y (Co. Av. 
Vandeventer Hotel Co., (A.) 527 SWw 
636; Reid v. Lloyd, 52 Mo. A. 278; 
Blsass Vv. Harrington, 28 Mo. A. 300. 
But see Manheimer v. Harrington, 20 
Mo. A. 297 (not enough). 


N. Y.—Whitten v. Fitzwater, 129 
N. Y. 626, 29 NE 298; Johnson v. 
Monell, 2 Abb. Dec. 470, 2 Keyes 655; 
Schufelt v. Schnitzler, 21 Hun 462; 
Bach v. Tuch, 10 NYS 884 [aff 126 N 
Y. 53, 26 NE 1019]; Stalleup v. sae 
tional Park Bank, 6 NYSt 512. 


Oh.—Wilmot v. Lyon, 49 Oh. St. 
296, 34 NE 720; Talcott v. Henderson, 
31 Oh. 162, 27 AmR 501; Wilmot v. 
Ly:one sil 1 Oinen Chee Ss Sean te Ole @ure 
Dec. 394; Pike v. Equitable Nat. Bank, 
2 OhS&CP 283, 1 OhNP 323. 


Or.—Maupin Warehouse Co. v. 
Fleming, 121 Or. 531, 255 P 606. 


Pa 5 : 
320, 29 A 852, 42 AmSR 834 (under 
law of Maryland). 


R. I.—Dalton vy. Thurston, 15 R. I. 
418, 7 A 112, 2, AmSR 905; Mulliken 
v. Millar, 12 R. I. 296. 


Tenn.—Richardson vy. 
Tenn. 5382, 145 SW 174. 


Tex.—Boaz v. Coulter 
(Civ. A.) 40 SW 866. 


“Knowledge on the part of the ven- 
dee, at the time of the purchase, that 
he will not be able to pay for the 
goods, is the same thing as an intent 
‘then existing not to pay for them.” 
Reid v. Lloyd, 67 Mo. A. 518, 3 


[a] Evidence held insufficient to 
show buyer’s knowledge, when he 
purchased goods, that it would be im- 
possible to pay for them, and there- 
fore not to warrant inference that he 
had no intention to pay for them. 
In re Hunter-Rand Co., 241 Fed. 175. 


[b] Conclusive presumption.— 


Where it is shown that the buyer 
knew at the time of his purchase that 


Vick, 125 


Mize: sCoi, 


he was insolvent and-that it would be- 


impossible for him to pay, he is con- 
clusively presumed to have bought the 
goods with an intention not to pay. 
Gillespie v. Piles, 178 Fed. 886, 10v2 
CCA 120, 44 LRANS 1. 


[ce] Evidence of inability to pay.— 
The failure and assignment of a mer- 
chant on a certain day, in the absence 
of any satisfactory explanation, raise 
a presumption that, six days before 
when he had purchased goods, he was 
insolvent, and knew that he was insol- 
vent, and justifies an inference that 
at the time of the purchase he had 
no expectation of being able to pay 
for the goods. Johnson yv. Monell, 2 
Abb. Dec. (N. Y.) 470, 2 Keyes 656. 


73. MckKensie v. Rothschild, 119 
Ala. 419, 24’S 716. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ils, 


§§ 124-127] ; 
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dered, that he is then unable to pay, does not of ne- 
cessity give rise to the inference that he does not 
intend to pay for them.74 


[§ 125] (8) Purchase with Intent To Set Off 
Debt. The fact that a buyer purchases on credit with 
the intention of setting off a debt against the price 
does not constitute fraud,’* unless such intention is 
accompanied by an independent fraud or trick by 
which he induees the seller to make the sale.*® 


[§ 126] (9) Representation or Concealment as to 
Securities. Where by the terms of the sale a note 
or other security is to be given in payment of the 
price, it constitutes fraud on the part of the buyer, 
knowing that the seller is acting upon the. belief 
that the maker of such note or security is a responsi- 
ble person, to conceal the fact that he is irresponsi- 
ble;** or to make a representation concerning the 
solveney of such maker with knowledge of its falsi- 


ty,’® even though there are solvent indorsers on the: 


note or security,‘® and it is not necessary that. such 
representation should have been the sole operative 
cause inducing the seller to take the note or security; 
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if it constitutes one of the substantial inducements 
it is sufficient.2° Such fraud, however, cannot be 
predicated upon a mere expression of opinion as to 
the maker’s solvency,*! or the value of the securi- 
ties,°* particularly where the buyer directs the seller 
to make inquiry in regard thereto for himself.** 


[§ 127] d. Evidence of Fraud—(1) Of Seller— 
(a) Presumptions and Burden of Proof.84 Where 
the buyer seeks to avail himself of fraud of the 
seller as an inducement to the contract of sale, either 
as a cause of action against the seller,®® or as a de- 
fense to an action against him by the seller,*® the 
burden is upon him to prove such fraud of the sell- 
er’? or of his agent,’® including all the elements of 
such fraud,*® such as the seller’s knowledge of the 
falsity of his statements,®® or that the buyer’s sig- 
nature was procured by fraud.®! It has been held 
that the buyer must prove that the representations 
were false as to a material matter®? and that he re- 
lied on them in good faith,®? although he need not 
show. that he relied solely thereon.°* But on the 
other hand it has been held that if the representa- 


Okl.—Bingenheimer_ v. Holcomb, 


74. U. S.—Gillespie v. Piles, 178 
Fed. 886, 102 CCA 120, 44 LRANS 1. 


Ind.—Scandinavian-American Trad- 
ing Co. v. Skinner, 56 Ind. A. 520, 105 
NE 784. 


Mass.—Phinney v. Friedman, 
Mass. 531, 113 NE 285. 


Pei v. Lloyd, 67 Mo. A. 513, 
7. 


. Tex.—Boerner Vv. Cicero-Smith 
umber Co., (Commn. A.) 298 SW 54s 
{rev (Civ. A.) 293 SW 632]. 


“It is the knowledge that he will 
not be able to pay for them, which 
is the same thing as if he had intend- 
ed, at the time he made the purchase, 
not to pay for them, that constitutes 
the vitiating fraud.” Reid v. Lloyd, 
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supra. 

75. Royal Remedy, etc. Co. v. 
Gregory Grocer Co., 90 Mo. A. 53; 
Baker v. Fisher, 19 Ont. 650. 

76. Blake v. Blackley, 109 N. C. 
257, 13 SE 786, 26 AmSR 566; Ditton 


v. Purcell, 21 N. D. 648, 132 NW 347, 
36 LRANS 149; Harner v. Fisher, 58 
Pa, 453: 


fa] Giving of false and fraudulent 
check in payment of the purchase 
price of personal property, with the 
intent that, after obtaining possession 
of the property by such means, the 
notes of the seller barred from collec- 
tion by bankruptcy would be offset 
against the purchase price without 
the consent of the seller, or a discount 
from the purchase price forced.on set- 
tlement, is a fraud on the seller, for 
which he may rescind the sale and re- 
cover his property. Ditton v. Purcell, 


21 N. D. 648, 132 NW 347, 36 LRANS 
149. 

77. Parrish v. Thurston, 87 Ind. 
LEVe . 


Buyer’s failure to disclose facts as 
fraud generally see supra § 112. 


78. Stanley v. Irwin, 34 lowa 418; 
Moline-Milburn Co. v. Franklin, 37 
Minn. 137, 33 NW 323; Dunham v. 
Seafe, 207 Mo. A. 511, 226 SW 963; 
Watson v. Picket, 9.S..C. L. 222.. > 


fa] Illustration.—Where a _  ptr- 
chaser of an automobile gives in pay- 
ment therefor notes of third persons, 
indorsed without recourse, bring- 
ing about the sale by grossly misrep- 
resenting the solvency of the makers 
of the notes and the value of the se- 
curity with each note, the seller is 
entitled to give back the notes and 
recover the automobile. Dunham vy. 
Scafe, 207 Mo. A. 511, 226 SW 963. 


79, Moline-Milburn Co. v. Frank- 


lin, 37 Minn. 137, 33 NW 323. 


80. Moline-Milburn Co. v. Frank- 
Ee eat 
1. Homer v. Perkins, 124 Mass. 


Bt 26 AmR 677. 


Expressions of opinion by buyer 
generally see supra § 113. 


82. Beeker v. Hastings, 15 Mich. 
47. 

83. Beeker v. Hastings, supra. 

[a] _Tustration—Where a buyer 


in giving certain stock in partial pay- 
ment for real estate, directs the sell- 
er before taking the stock to make 
inquiries as to its value and not to 
rely upon the buyer’s estimation of 
it, and the stock proves worthless, 
the parties stand on an equal foot- 
ing as to their opportunity for ob- 
taining information, and each is 
bound by his own judgment and 
means of knowledge. Beeker  v. 
Hastings, 15 Mich. 47. 


84 As to fraud: 

In general see Fraud §§ 170-180. 

As to contracts generally see Con- 
tracts § 934 


85. See Pitas § 1099. 
86. See infra § 962. 


87. Ala.—Roth Shoe Mfg. Co. v. 
Kartus, 19 Ala. A. 612, 99 S 772. 


Cal.—Curci v. Lagonmarsino, 27 
Cal AseOGe etoile de wok. 


Conn.—Green v. Brown, 100 Conn. 


274, 123 A 435. 

Del.—Freeman v. Topkis, 15 Del. 
174, 40 A 948. 

Ga.—Houze v. Blackwell, 144 Ga. 


700, 87 SE 1054. 

Iowa.—Lage v. Walsh Bros. Motor 
Co., 194 NW 63. 

Ky.—Smith, etc., Co. v. Morgan, 152 
Ky. 430, 153 SW 749. 

Mass.—Brigges v. Humphrey, 5 Al- 
len 314. 

Mich.—Milwaukee Tank Works v. 
East Jordan Co-op. Assoc., 242 Mich. 
266, 218 NW 650; May v. Otto, 236 
Mich. 540, 211 NW 64. 

Mo.—Acme Food Co. v. Barber, 
Wo. Ace oy) 119 Swi 79'8.9. 


N. J.—Beninger v. Corwin, 24 N. J. 
Ly. 257. 

N. Y.—Hotchkin v. Martin, 11 NYS 
806; Hotechkin v. Malone Third Nat. 
Bank, 11 NYS 220. 

Nw) C.—Novelty. Import Co. vw 
Moore, 171 N. C. 703, 89 SE 25; Na- 
tional Cash Register Co. v. Town- 
send, 137 N. C. 652, 50 SE 306, 70 
LRA 349. 
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etc., Mfg. Co., 144 Okl. 275, 291° P 66. 


Tex.—Stanton v. Boyd, (Civ. A.) 299 
SW 3:21; Oxweld Acetylene Com we 
Darden, (Civ. A.) 194 SW 1131; Var- 
ley v. Nichols-Shepard Sales Co., 
(Civ. A.) 191 SW 611; Caruthers v. 
Cherry, (Civ. A.) 16 SW 867. 


W. Va.—Mullen v. E. A. Searls Co., 
69 W. Va. 790, 72 SE 1089. 


88. Moses v. Katzenberger, 84 Ala. 
95, 4 S 237; Roth Shoe Mfg: Co. v. 
Kartus, 19 Ala. A. 612, 99 S 772; Mil 
waukee Tank Works v. Bast Jordan 
Co-op. Assoc., 242 Mich. 266, 218 NW 
650; Stanton vy. Boyd, (Tex. Civ. A.) 
299) SiWe dat 


89. Milwaukee Tank Works v. Hast 
Jordan Co-op. Assoe., 242 Mich. 266, 
218 NW 650. 


[a] Thus, where the buyer de- 
fends on the ground that a written 
sales contract was procured by false 
representations, the burden is on him 
of showing that the representations 
were made, were in fact false, were 
known by the utterer to be false, were 
made for the purpose of deceiving 
him-into making the contract and that 
they induced him to make the con- 
tract. Milwaukee Tank Works v. 
East Jordan Co-op. Assoec., 242 Mich. 
266, 218 NW 650. 


$0. Bartholomew v. Bushnell, 20 
Conn. 271, 52 AmD 338. 


91. Bixler v. Wright, 116 Me. 133, 
100 A 467, LRAI1917F 633. 


92. May v. Otto, 236 Mich. 540, 
211 NW 64. And see eases infra 
note 93. 

93. ‘ lowa.—City Nat. Bank y. Jord- 


an, 139 Iowa 499, 117 NW 758. 


Mich.—Milwaukee Tank Works v. 
East Jordan Co-op. Assoc., 242 Mich. 
266, 218 NW 650; May v. Otto, 236 
Mich. 540, 211 NW 64, 


Tex.—Caruthers v. 
A.) 16 SW 867 


Vt.—Slack v. Bragg, 83 Vt. 404, 76 
A 148. ; 

Wis.—Smith vy. Reed, 141 Wis. 483, 
124 NW 489. 


[a]. Buyer of horse, who in an ac- 
tion for the price sets up the affirma- 
tive defense of false representations 
by the seller that the horse was 
sound, and reliance thereon, has the 


Cherry, (Tex. 


‘burden of proving that. he relied on 


the representations in making the 
purchase. Smith v. Reed, 141 Wis. 
483, 124 NW 489. 


94. Slack v. Bragg, 83 Vt. 404, 76 
A 148. 


¢ 


166 [55 C. J.J 


tions made by the seller were material and calculated 
to induce the buyer to make the contract of purchase, 
the presumption is that he was influenced by such 
representations, and he is not required to show that 
he in fact relied on the representations,®®> and in or- 
der to take away his right to relief on the ground of 
fraud the burden is on the seller to show that the 
buyer did not rely on the representations.°°® 

Presumption from investigation.®? 
buyer has made an independent investigation the 
presumption is that he relied on his own judgment 
and not upon the seller’s representations ;°° 
presumption is not a conclusive one,®? nor a pre- 
sumption of .law,! and it has no application where 
the investigation failed to afford information as to 
the subject matter of the representations.” 


Presumption as to condition of goods. 


955, Troy Laundry Mach. Co. -v: 
Drivers’ Independent Laundry Co., 14 
Gal. :A.;152, 111 Bo221;'> White Sew- 
ing Mach. Co. v. Gilmore Furniture 
Co., 128 Va. 630, 105 SE 134; Wilson 
v. Carpenter, 91 Va. 183, 21 SH-243, 
50 AmSR 824. 

96. Troy Laundry Mach. Co. v. 
Drivers’ Independent Laundry Co., 14 
Wal eA. Loa, Lad, P12 Is Fishback Vv. 
Miller, 15 Nev. 428; White Sewing 
Mach. Co. v. Gilmore Furniture Coy 
128 Va. 680, 105 SE 134; Wilson v. 
Carpenter, g1 Va. 183, 21 SE 243, 50 
AmSR 824. 


97. Effect of buyer’s investigation 
generally see supra § 108. 


98. O’ Quinn v. Nothaff, 
205 P 498. 


- 99. Ferguson v. Koch, 204 Cal. 342, 
268 P 342, 58 ALR 1176; O’Quinn v. 
Nothaff, 85 Okl. 215, 205 P 498. 


‘ 41.- Ferguson v. Koch, 204 Cal. 342, 
268 P 342, 58 ALR 1176; O’Quinn v. 
Nothaff, 85 Okl. 215,'205 P 498. 


2. ‘O’Quinn v. Nothaff, supra. 


3. Hysko v. Morawski, 230 Mich. 
221, 202 NW 923. 


4 As to fraud: 

In general see Fraud §§ 181-198. 

As to contracts generally see Con- 
tracts § 963. 
Evidence as to profits or value of 


business to show fraud in sale see 
Fraud § 184. 


85 Okl. 215, 


5. See Contracts § 963. 

6. See Fraud §§ 181-198. 

7. Freeman v. Topkis, 15 Del. 174, 
40 A 948; Wallace v. Mattice, 118 
Ind. 59, 20 NE 497; Gandy v. Sey- 
mour Slack Stave Co., 50 Ind. A, 72, 
90 NE 915. And see cases infra’ notes 
8, 10. 
weons Ala -beck,. ete.» With) Com v. 


Houppert, 104 Ala. 508, 16 S 522, 53 
AmSR 77. 


Ind.—Gatling v. Newell, 12 Ind. 116. 


La.—Philip Werlein, Ltd. v. Feely, 
1 La. A. (Orleans) 198. 


Me.—Bryant v. Crosby, 40 Me. 9. 


Soe Sie v. Grady, 85 Tex. 120, 
19 SW 1028 


[a], ee nrerentatione held too re- 
mote’ as evidence: (1) As to the 
quality of goods or chattels made a 
month before the contract of sale. 
Bryant v. Crosby, 40 Me. 9. (2) As 
to value or condition long after the 
sale. Gatling v. Newell, 12 Ind. 118; 
Boyd v. Buick Auto. Co., 182 Lowa 
306, 165 NW 908; Irvine v. Grady, 85 
Tex. 120, 19 SW 1028. 


[b] Evidence of price for which 
goods were advertised is inadmissi- 
ble to show fraudulent misrepresen- 
tations in procurement of a sale at 


res 
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Where the 


but this 


Where the 


a higher price. Philip Werlein, Ltd. 
v. Feely, 1 La. A. (Orleans) 193. 
Relevancy and materiality of evi- 
gouce generally see Evidence §§ 89- 
5 
9. Competency of evidence gener- 
ally see Evidence §§ 157-162. 


10. Ala.—Kenner y. Almon, 202 
Ala. 367, 80 S 449. 
Iowa.—City Nat. Bank v. Jordan, 


139 Iowa 499, 117 NW 758. 
Ky.—Pioneer Granite Co. v. Reidy, 
83 SW 571, 26 KyL 1196. 
Mass.—Way v. Ryther, 
226, 42 NE 1128. 
Nebr.—Patrick v. 
ae 1 NW 853. 
Y.—Mayer v,.. Dean, 
556, 22 NE 261, 5 LRA 540. 


“NN. C.—Whitmire v. Heath, 155 N. 
C. 304, 71 SH 313. 


165 Mass. 
Leach, 8 Nebr. 


ELS INS. 


Pa.—Rees v. Jackson, 64 Pa. 486, 
3 AmR 608. 
(Civ. A.) 


Tex.—Denman v. James, 
180 SW 1157. : 


Utah.—Hirschberg Optical Co. v. 
ar ow Nye, etc., Co., 7 Utah 433, 27 


Vt.—Holbrook Grocery Co. v. Arm- 
strong, 97 Vt: 197,122 A 458. 


[a] Statements of broker falsely 
representing the quality of the ar- 
ticle purchased are admissible to 
show fraud in procurement of the 
sale. Mayer v. Dean, 115 N. Y. 556, 
22 NE 261, 5 LRA 540. 


[b] As to quality or value.—(1) 
As tending to show fraud in repre- 
sentations as to quality it may be 
shown that the price named in the 


order was above current prices. 
Hirschberg Optical Co. v. Dalton, 
Nye, ete, Co., <7 Utah.433,/27 P ‘83. 


(2) Evidence of a very great dispar- 
ity between the real value of the ar- 
ticle and the agreed price is admis- 
sible to establish fraud. Kenner v. 
Almon, 202 Ala. 367, 80 S 449. (38) 
On the question of fraud in state- 
ments as to the fineness of Java 
sugar, evidence of the grade or size 
of granules of American sugar is ad- 
missible as tending to show the char- 
acter, meaning, and effect of the lan- 
guage used, and how it was intended 
to be and was in fact understood; 
the buyer having no knowledge of 
Java sugar at the time of the trans- 
action. Holbrook Grocery Co. v. 
Armstrong, 97 Vt. 197, 122 A 458. 


[c] ‘Postal card or letter written 
by the seller to the purchaser, tell- 
ing him that he had a horse, a little 
thin, but mending fast, is admissible 
on the question of fraudulent repre- 
sentations. Whitmire v. Heath, 155 
N. C. 304, 71 SE 3138. 
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property purchased has been in the possession of the 
seller and under his control from the time of pur- 
chase, until delivery to the buyer, in the absence of 
evidence showing its condition at the time of deliv- 
ery, it must be presumed that its condition was the 
same as at the time of purchase.* 


[§ 128] (b) Admissibility.* 
contracts® and fraud® in general, where a question of 
fraud on the part of the seller in procuring a sale of 
goods is involved, it need not be formed by direct or 
positive evidence,’ but any evidence, either direct 
or circumstantial, unless it is irrelevant and imma- 
terial to the transaction,® or inecompetent® under the 
general rules of evidence, is admissible which tends 
to prove false and fraudulent acts or representations 
on the part of the seller+® or of his agent?? as an 
inducement to the sale; or which tends “to prove the 


As in the ease of 


[d] Exclusiveness 
Where a buyer claims the right to 
rescind a sale for fraud 
representing that he should have the 
exclusive sale of the goods in the 
city, evidence that the seller’s agent 
had previously sold a competitor the 
same goods is admissible. Bride v. 
Riffe, 93 Nebr. 355, 140 NW 6389. 


[e] Evidence held inadmissible.— 
On the question of fraud in repre- 
senting that there were no liens on 
the property sold, when in fact there 
was a chattel mortgage on the goods 
and a landlord’s lien thereon by the 
owner of the premises in which the 
goods were housed, a written instru- 
ment executed by the landlord, ten- 
dered to the last purchaser, who as- 
serted the right to rescind for mis- 
representations as to liens made by 
his immediate seller, is inadmissible 
to show the landlord had no lien, par- 
ticularly where the landlord has in- 
tervened and is asserting his claim 
for rent, and the instrument was not 
tendered until after the buyer had 
elected to rescind. Denmian vy. James, 
(Tex. Civ. A.) 180 SW 1157. 


[f] As to safety of lighting plant. 
—On the question of false represen- 
tations that defendant could go 
around the generator of a carbide 
lighting plant with a light of any 
kind without danger of exploding and 
that the plant could be safely in- 
stalled in defendant’s basement, 
where there was no room to install 
it except with a distance of less than 
fifteen feet between the generator and 
the furnace, evidence is admissible 
that defendant’s brother and a neigh- 


of right.— 


bor, purchasing similar plants, dis- 
covered notices, sent with their 
plants, containing warnings’ that 


generators should not be placed near- 
er than fifteen feet to a furnace or 
stove, and that an open light should 
not be permitted nearer than ten feet 
to. as generator. Js, Io. OLE wCOn ae 
Reade, 221 Mich. 92, 190 NW 672. 


11. Stevens v. Taylor, (Ala.) 130 
S 386;. Standard Motorcar Co. v. Mc- 

Mahon, 203 Ala. 158,'82 S 188; 23. 
I. Case Threshing Mach. Co. v. Webb, 
(Tex. Civ. A.) 181) SW 853. 


[a] Thus statements made to the 
buyer by the seller’s agent when the 
contract was executed are admissible 
to show fraudulent representations 
relied on by the buyer. McCaskey 
Cash Register Co. v. Krause, (Tex. 
Civ. A.) 31 SW (2d) 858. 


[b] As to statements by buyer’s 
wife.—On the issue of false repre- 
sentations as to statements made by 
the buyer’s wife to the seller’s 
agents, the wife may be permitted 
to detail the conversation between 
herself and such agents when they 
showed her the article with a view 


For later cases, developments anid changes in the law see Annotations, same title and séction number, 


in falsely ” 


5 
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seller’s knowledge of the falsity of such acts or rep- 
resentations,'? and the fact that the buyer was de- 
ceived by and relied thereon.t® But testimony of a 
third person that substantially the same representa- 
tions had beén made to him is not admissible;'* and 
in the absence of knowledge by the seller and repre- 
sentations to the contrary, evidence as to the quan- 
tity and kinds of goods used by the buyer in his busi- 
ness is irrelevant and inadmissible upon the question 
of the seller’s fraud in procuring the contract of 
sale.t° Upon an issue of false representations as to 
the quality of the goods it may be shown that arti- 
ficial means had been resorted to to conceal de- 
fects;+® and if it is claimed that false representa- 
tions were made by an agent as to the quality of the 
goods ordered, evidence that the agent making such 
statements had authority to make them is admis- 
sible.t7 On the issue of fraud and imposition in in- 
ducing his signature to the contract, the buyer may 
show that he could not read or write,?® that, the pa- 
per was not read nor its contents made known to 
him,?® or that when signing he refused to purchase 
of selling it to the buyer. J. I. Case 


Threshing Mach. Co. v. Webb, (Tex. 


missible. Hahn 
Civ. A.) 181 SW 853. 
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ment of the-hotel’s income, is not ad- 
v. Brickell, 
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the article, and was induced to sign the contract by 
the statement of plaintiff’s agent that it was merely 
a shipping direction for trial use.*° 

On behalf of seller. On behalf of the seller any 
evidence, otherwise competent, is admissible which 
tends to contradict the buyer’s claim of fraud,?+ such 
as that the buyer had knowledge of the facts and 
did not rely on the seller’s representations.?* Where 
the buyer introduces testimony tending to show the 
falsity of representations made by the seller, the 
latter, to repel the presumption, may introduce evi- 
dence to show that he informed the buyer after the 
sale of an error in his representations, and offered to 
take back the property, which offer the buyer re- 
jected.2* Where the seller denies making the alleged 
representations, his testimony that he did not intend 
to deceive or defraud the buyer is immaterial.?4 


[§ 129] (c) Weight and Sufficiency.25 In ac- 
cordance with the general rules which control in such 
cases,° the fact that the contract of sale was induced 
by false and fraudulent acts, representations, or con- 
cealment on the part of the seller?’ or of his agent,?® 


Advance-Rumely Thresher Co. vy. 


135 | Bartzat, 114 Nebr. 35, 206 NW 7; 


12. Dowling v. Lawrence, 58 Wis. 
282,16 NW 552. 


{a] Blindness of horse.—The sell- 
er’s knowledge, which he denies, of 
the blindness of a horse sold, may be 
shown by evidence as to statements 
made to him by a third person be- 
fore the sale. Dowling v. Lawrence, 
58 Wis. 282, 16 NW 552. 


13. City Nat. Bank v. Jordan, 139 
Iowa 499, 117 NW 1758; Holbrook 
Grocery Co. v. Armstrong, 97 Vt, 197, 
122 A 458; Hind v. Thomas, 176 Wis. 
379, 187 NW 192. 


[a] Buyer may testify that he was 
induced to make the purchase by cer- 
tain alleged false representations of 
the seller. City Nat. Bank v. Jordan, 
139 Iowa 499, 117 NW 758. 


[b] As to value.—On the issue 
that a horse purchased was spavined 
and that the. seller had. represented 
it to be all right, testimony that the 
horse, if sound, would have been 
worth from two hundred twenty dol- 
jars to two hundred seventy-five dol- 
lars in the market, is relevant to the 
question whether the buyer relied on 
any representations made at the time 
he bought the horse for one hundred 
forty-seven. dollars and fifty cents, 
and in connection therewith the court 
may receive evidence that the gen- 
eral scale of prices at the sale was 
low. Hind v. Thomas, 176 Wis. 379, 
187 NW 192. 

[c] As to quality.—On the ques- 
tion of false representations as to the 
fineness of Java sugar, the acute 
shortage of sugar, the price, substi- 
tutes that were being used, and the 
limited quantities being sold, as well 
as a sudden slump in prices, may 
properly be considered in determining 
the facts as to whether the buyer was 
deceived and the order obtained by 
fraud and misrepresentation, but do 
not affect the legal responsibility of 
seller when the essential facts 
established. Holbrook Grocery 
._ v. Armstrong, 97 Vt. 197, 122 A 


14. Hahn v. Brickell, 135 Wash. 
189, 237 P 305, 181 Wash. 212, 229 
Pr739- é 


[a] Thus in an action to rescind 
a contract for the purchase of hotel 
fixtures for the seller’s fraudulent 
representations, testimony of a real 
estate agent, with whom the seller 
listed the property a few days be- 
fore the sale, as to the seller’s state- 


Wash. 189, 237 P 305, 131 Wash. 212, 
229, P 139. 

15. Beck, ete., Lith. Co. v. Houp- 
pert, 104 Ala. 503, 16 S 522, 53 AmSR 
agian v. Brice, 102 Ala. 655, 


16. Crossman y. Lurman, 33 App. 
Div. 422, 54 NYS 72, 


aoe Wilcox v. Henderson, 64 Ala. 


18. Oxweld Acetylene Co. v. Riz- 
zotti, 91 N. J. L. 417, 103 A 989 (sig- 
nature by mark). 


19. Oxweld Acetylene Co. y. Riz- 
zotti, supra. 


20. Oxweld Acetylene Co. v. Riz- 
zotti, supra. 


21. Conlin v. Studebaker Bros. Co., 
EWS Cal.23895, 065, P1009: 


22. Armstrong v. Huffstutler, 19 
Ala. 51; Bennett vy. Gibbons, 55 Conn. 
450,12 A 99. 


[a] Evidence held admissible.— 
In an action for false representations 
as to soundness in the sale of a horse, 
testimony for defendant that at the 
time of the sale a witness took plain- 
tiff aside and told him that if the 
horse was sound, he could not ex- 
pect to get him at the price asked 
by defendant is admissible as tend- 
ing to show knowledge on the part 
of plaintiff as to the condition of the 
horse, and that he did not buy in 
reliance on defendant’s representa- 
tions. Bennett v. Gibbons, 55 Conn. 
450, 12 A 99. 


[b] Price agreed to be paid may 
be considered as a circumstance, in 
connection with other proofs, in de- 
termining whether the buyer had 
knowledge of defects or unsoundness 
in the property purchased, Arm- 
strong v. Huffstutler, 19 Ala. 51. 

23.. Bush v. Bradford, 15 Ala. 317. 

24, Baldwin v. Marsh, 6 Ind. A. 
533, 33 NE 973. 

25. As to fraud: 

In general see Fraud §§ 199-207. 
As to contracts generally see Con- 

tracts § 979. é 

26. See Contracts § 979; Evidence 
§§ 1730-1806; Fraud §§ 199-207. 


27. See supra §§ 96-109. 
28. [a] Evidence held sufficient 
to show: (1) Fraud of seller’s agent 


in general. Benton County Hardware 
Co. v. Grimes, 129 Ark. 583, 194 SW 
850; White v. National Bank of 
Commerce, 99 Cal. A. 519, 278 P 915; 


International Milling Co. v. Priem, 
179 Wis. 622, 192 NW 68. (2) Fraud- 
ulent representation by agent in sale 
of law books, that no other set had 
been or would be sold in that town. 
Edward Thompson Co. v. Schroeder, 
131 Minn. 125, 154 NW 792. (3) That 
statements of seller’s agent relied on 
by .the buyer, pertained to existing 
facts and not to future promises. 
Blakeslee v. Morgan, 118 Kan. 486, 
235 P1042. (4) That buyer was mis-- 
led and deceived by the seller’s agent 
and induced to sign contract by rep- 
resentations made by him that the 
buyer was only assuming the obliga- 
tion of an agent. ‘Good Roads Mach. 
Co., v. Ott, 186 Iowa 908, 171 NW 
Toads (5) That alleged fraudulent 
statements were made by the seller’s 
agent aS an individual, and not as 
agent of the seller, and that there- 
fore any right of action that buyer 
might have was against the agent 
and not against the seller. McAtee 
v. Consolidated Oil Co., 80 Ind. A. 
280, 140 NE 440. (6) False represen- 
tation of salesman that blank at- 
tached to the declaration containing 
the articles alleged to have been sold 
was the same as the blank kept by 
defendant, and that defendant signed 
the contract relying thereon. Price 
v. Rosenberg, 200 Mass. 36, 85 NE 
887. (7) That the seller’s salesman 
did not make false representations at 
time of taking the order. Robinson 
v. Marachowsky, 184 Wis. 600, 200 
NW 398. - f 


[b] Evidence held insufficient to 
show: (1) False representations by: 
seller’s agent in inducing the pur- 
chase. Bloom v. Lewis, 113 Nebr. 
739, 204 NW 784; J. I. Case Thresh- 
ing Mach. Co. v. Dyches, 108 S. C. 
411, 94 SE 1051. (2) That the sell- 
er’s agent made any false representa- 
tions as to warranties contained in 
the contract or as to the character 
of the goods sold. Blackstad Mer- 
cantile Co. v. Porter, (Tex. Civ. A.) 
158 Sw 216. ! 


[c] No evidence of knowledge.— 
Where there is no testimony tending 
to show that the seller’s agent who 
sold a tractor had seen it or had any 
knowledge that it was not as capable 
of doing work as one borrowed by 
the buyer, it cannot be successfully 
contended that the agent made rep- 
resentations to that effect, knowing 
them to be untrue. J. I. Case Thresh- 
ing .-Mach. Co. vy. Dyches, 108 S. C. 
411, 94 SE 1051. 
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must be established by a preponderance of evi- 
dence,?® and; as generally stated by the courts, the 
preponderating evidence must be of a clear, convine- 
ing, and satisfactory character,®° and to prove the 
fraud as a defense generally the same facts 


seller’s 


29. May wv. Otto, 236 Mich. 540, 
211 NW 64. And see cases infra this 
note. 


fa] Evidence held sufficient to 
Show fraudulent acts, representa- 
tions, or concealment by seller: (1) 
In general. Dushane vy. Benedict, 120 
U.S. 630,°7 SCt’ 696, 30 L. ed. 810; 
Atteaux v. Pancreon Mfg. Corp., 22 
KF. (2d) 749; Noll v. Baida, 202 Cal. 
98, 259 P 433: Meinecke vy. Frasier, 
69 Cal. A. 688, 232. P, 499; Interna- 
tional Harvester Co. v. Edwards,- 76 
Colo. 531, 2338 PB 164; Bice v. Nelson, 
105 Kan. 23, 180 i 206, 181 BP. 5585 
Pioneer Granite Co. We Reidy, 83 SW 
571s ) 26 Kyi ilo6e” Stapleton) Ni 
Cornthwaite, 202 Mich, 15, 167 NW 
906; Conroy’s, Inc., v. Ratz, (Mo. A.) 
14 SW (2d) 465; Seneca Co. v. 
Darnell, 81 Okl. 213, 197 P 453; Ma- 
loney v. G. A. Stowers Furniture Co., 
Tex. Civ. A.) 28 SW (2d) 306. (2) 
s to ownership of property and en- 
cumbrances. Wolfe v. Severns, (Cal. 
A.) 293 P 156. (3) As to price of- 
fered by competitor for moving pic- 
ture film. United Artists Corp. v. 
Grand Rapids Corp., 236 Mich. 268, 
210 NW 243. (4) As to quantity of 
goods in the stock as a fact, and 
that the buyers relied on the misrep- 
resentation without taking an _ in- 
voice. Ades v. Wash, 199 Ky. 687, 
251 SW 970. (5) As to safety of 
lighting plant in home. J. B. Colt 
Co. v. Reade, 221 Mich. 92, 190 NW 
672. (6) As to time of shipment and 
delivery. International Harvester 
Co. v. Tjentland, 181 Iowa 940, 165 
NW 180. (7) In inducing purchase 
by @ woman not versed in subject 
matter of sale. Mooney v. Cyriacks, 
185 Gal, 70, 195 P) 922. \¢3) In.induc- 
ing purchase of hotel fixtures for a 
grossly exorbitant price. Whitte- 
more v. Wilkins, 77 Colo. 5338, 238 P 
69. (9) In inducing the purchase of 
machinery on representation that the 
buyer was securing a lease of factory 
building as well. Gordon v. Schell- 
horn, 95 N. J. Eq. 563, 123, A 549. 
(10) In procuring execution of note 
and mortgage, given in payment. 
Fair Oaks Bank v. Johnson, 198 Cal. 
196, 244 P 335. (11) In removing 
furniture and fixtures from a house 
with which they had been purchased 
and substituting old and worn furni- 
ture and fixtures. Thompson v. Jost, 
108 Nebr. 778, 189 NW _ 169. (12) 
Secret agreement of seller to pay 
commissions to buyer’s agent. A. H. 
Nilson Mach. Co. v. Kurtz Action Co., 
186 Ill. A. 424. (138) To show that 
the seller’s representations as to the 
goods applied only to those first or- 
dered as a trial order. Sure Seal Co. 
y, Loeber, 171 App. Div. 225, 157 NYS 
827. (14) To show seller’s knowl- 
edge of the falsity of.his representa- 
tions or its equivalent. Stevens v. 
Blood, 90 Vt. 81, 96 A 697. 


{b] Evidence held insufficient to 
show fraudulent acts, representa- 
tions, or concealment by the seller: 
(1) In general. Crooker v. White, 
pe Ala. 476, 50 S'227; Morrilton Ice, 

Con Ve Montgomery, 181 Ark. 
i506. 25 SW (2d) 15; Locomobile Co. 
Ne ‘Belabco, 32 Gal, A. B29, "162 
‘920; Sterling Midland Coal Co, v. 
Ready, etc. Coal Co., 236 Ill. A. 
403; Aultman, ete, Mach. Co. v. 
Shell, 61 Ind. A. 19, 111 NE 445; 
Bond v. White, (lowa) 192 NW 311; 
Goodman v. Beard, 93 SW 666, 29 
KyL 544; Schramm v. Boston Sugar 
Refining Co., 146 Mass. 211, 15 NE 
571; Bourke v. Checker Cab Mfg. 


Corp., 239 Mich. 229, 214 NW 82; 
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Dollenmayer v. Zingol, 158 Minn. 97, 
196 NW 818; Gans v. Wormser, 73 
App. Div. 623, 76 NYS 874; 
Rospigaroff v. Goldman, 165 NYS 903; 
Onteault AdvwCo. wean, absense. 
714, 89 SE 35; Bingenheimer v. Hol- 
comb, etc., Mfg. Co., 144 Okl. 275, 291 


P 66; Brennan v. Growdon, 106 Or. 
Silly cae” SS OAS ILE SH Uva Liners 
Cee Cin eA) te 216: Wi 2b) ec onds 


Greenlee v. Texas Cons. Oil Co., (Tex. 
Civ. A.) 241 SW 599; Hillsdale State 
Bank v. Christensen, 32 Wyo. 68, 229 
Poids. (2) As to conspiracy with 
buyer’s agent to defraud. Howard 
v. Gowen, 189 Ky. 828, 225 SW 1060; 
Steinhauser v. Mason, 19 NYS 228 
fate 138) ING Ys, 6205033) NEP LOS3s 4. C3) 
As to knowledge and concealment of 
defects in animal. Burnett _v. 
Hensley, 118 Iowa 575, 92 NW 678. 
(4) As to price. Hazleton . Tripod- 
BoilersCor iv.e Citizens’ Ste Com c2 
Fed. 317; Fletcher v. Witlow, 72 Ark. 
234, 79 SW 7738; Meyercord Co. v. 
Wise, 59 Cale Ay 361, 240) P S29. 6) 
As to purchase of books. Bureau 
of National Literature v. Griffin, 19 
Ala. A. 657, 100 S 77; St. Dunstan 
Soc. v. Mendelson, 120 NYS 49. (6) 
As to size of packages in which goods 
to be shipped. Donohue v. Meyer, 
151 Mo. A. 345, 1381 SW 892. (7)In 
concealing inability to ship prompt- 
ly. Cameron v. Cedar Ravids Lum- 
ber Co., 163 Towa 349, 144 NW 582. 
(8) In omitting certain provisions 


from ‘written contract. "J. B:. > Colt 
Co. v= MeBurnett (Tex Civ. Ay) ee4 
SW (2d) 385; Patterson v. Yellow 


Cab Mfe. Co., 
918. (9) To show any misrepresen- 
tation as to existing facts, condi- 
tions, or arrangements that did not 
relate to the future. Shoup v. Tan- 
ner-Buick Co., 211 Mo. A. 480, 245 
Sw 364. 

[cl Doubt as to sufficiency of 
proof of falsity of statement. Samn- 
son v. Penney, 151 Minn. 411, 187 NW 
135. 

30. U. S.—Greene v. Société Ano- 
nyme, etc., 81 Fed. 64. 


Ala.—Crooker v. White,, 162 Ala. 
476, 50 S 227; Moses v. Katzen- 
berger, 84 Ala. 95, 4 S 237. 


Cal.—Hunt v. L. M. Field, Inc., (A.) 
254 P 594. 

Del.—Freeman v. Topkis, 
174, 40 A 948 

Ga.—Walton v. Jordan, 23 Ga. 420. 

Ky.—McAllister v. Lambrose, 221 
Ky. 44, 297 SW 936; Ades v. Wash, 
199 Ky. 687, 251 SW‘970; Smith, etc., 
Co. Vv. Morgan, 152 Ky. 430, 1538, SW. 
749. 

La.—Sanitary Scale Co. v. Brous- 
sard, 1.ua. A. 12 

Me.—Bixler v. Wright, 116 Me. 133, 
100 A 467, LRAI917F 6338. 


LoD els 


Or.—Brennan v. Growdon, 106 Or. 
Silt Le ek SiO 
Wyo.—Hillsdale State Bank  yv. 


Christensen, 32 Wyo. 68, 229 P 105. 
[a] In North Carolina (1) it has 
been held that the rule requiring 
fraud to be proved by clear, strong, 
and convincing proof, does not ap- 
ply where a buyer repudiates a con- 
tract of sale, written or verbal, for 
the seller’s false and fraudulent rep- 
resentation. National Novelty Im- 
port, Conv. Moorea Tl Ne Os, 7 Cones g 
SE 25. (2) And the principle that, 
when a statement is in writing the 
law attaches greater weight to it 
than to oral testimony (see Evidence 
§ 1782), has no application to a case 


(Dex Cie tA): 2913.55 Wie 
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must be shown as would be necessary in an action 
These rules apply to evidence with re- 
spect to fraud on the part of the seller in making 
false representations as to the value of the article or 
goods,*? or business** sold, or as to the quality, char- 


of a written contract’ for the sale 
of goods, which the buyer seeks to 
set aside because of the seller’s fraud 
and false representation in procuring 
execution. National Novelty Import 
Co. v. Moore, supra. 


vi to fraud generally see Fraud § 


81. Wilder v. De 
a See generally 


32. [a] Evidence held sufficient 
to show fraudulent representations 
as to value of: (1) Hotel. Sowles 
v. Fleetwood, 97 Wash. 166, 165 P 
1056. (2) Interest in company. 
Russell) v.. Roscoe, (Cal. A;) 289° .P 
Libr, 13), Machinery. Pickett Vv. 
Matry, 246 Mich. 695, 225 NW 546. 
(4) Stallion. .Crouch v. Wilson, 183 
Cak 5765191. "P9116: 


[b] Evidenos: held insufficient to 
show fraudulent representations as 
to value. Rathfon v. Gaines, (Ky.) 
118 SW 937. 


{c] Evidence that buyer agreed to 
purchase machinery as viewed by 
him justifies a finding that he was 
not induced to purchase the machin- 
ery by representations of value and 
character of missing parts. Coch- 
ran v. Peoples’ Exch. Bank, 176 Ark. 
830, 4 SW (2d) 515. 


33. [a] Evidence held sufficient 
to show: - (1) Fraudulent representa- 
tion as to value of business in gen- 
eral. May v. Otto, 236 Mich. 540, 211 
NW 64; Kammerer v. Schuten, 99 N. 
d. Eqs 578, 133 A 483; Payne v. Hi- 
ram Lindsey Cou ved Wash. 293,.LoS.e 
678. (2) As to weekly net protits. 
May v. Otto, 236 Mich. 540, 211 NW 
CAG) That representations made 
by the seller were as to his receipts 
from the business, not as to the re- 
ceipts the buyer "would obtain, and 
that the representations were true. 
Weeks v. Temple, (R. I.) 90 A 742. 


[b] Evidence held insufficient to 
show: (1) Fraudulent representa- 
tions as to value of business in gen- 
eral. McKelvey v. John Schaap, etc., 
Drug, 'Co.y 143 pArky 4775 220 SW 827 
(drug business); McAllister v. Lam- 
brose, 221 Ky. 44, 297 SW 936; Rath- 
fon v. Gaines, (Ky.) 118 SW _ 937; 
Hayes v. Weitzel, 251 Mich. 129, 230 
NW 942; Brennan v. Growdon, 106 
Or. 377, 212 P.189.. (2) As to volume 
of business. Obergfell v. Wicks, 97 


Cou, 18 Minn. 
Fraud §§ 199- 


Ni Se Egy 1965. 127) A. 106.) 468), Asi to 
interest in business. Curci v. Lag- 
omarsinoy. 27. Cal. A. 16635), 152 Pash. 


(4) That taxicab business was not 
profitable as evidence of fraud in in- 
ducing buyer to purchase taxicabs 
and go into taxicab business. 
Bourke. v. Checker Cab Mfg. Corp., 
239 Mich. 229, 214 NW 82, 


[c] As to gasoline station busi- 
ness.—Testimony of the buyer’s wife 
as to.representations made concern- 
ing the amount of gasoline sold, 
which is contradicted by the seller 
and former owner of the station, who 
testifies that he had made a profit 
and gave an estimate of sales, but 
referred the wife to the place where 
she could get the exact figures, is 
insufficient ‘to sustain the burden of 
proving the seller’s fraudulent rep- 
resentations. Parslow v. Chapin, 252 
Mich. 435, 233 NW. 371. 


[d] Improbable statements.—Dvi- 
dence that false statements were 
made as to the amount of business 
done with a large number of patrons, 
which statements are so grossly in 
excess of actual sales as shown by 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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acter, or condition of such article or goods;** or in 


proeuring the buyer’s signature to 


sale,?> or as to the fact of the buyer’s reliance on the 
fraudulent representations,?® and his being preju- 
diced or damaged thereby.** The fact that the prop- 
erty is sold for too high a price is not per se prima 
facie evidence of fraud by the seller ;** 
of the buyer, who knew or had means of knowing the 


the sales book, and as shown to the 
buyer, as in themselves to create a 
suspicion and be improbable, is in- 
sufficient to show fraud. Obergfell 
v. Wicks, 97 N: J. Eq. 196, 127 A 106. 


34. [a] Evidence held sufficient to 
show fraud as to quality or condition 
of: (1) Article or goods in general. 
Iowa City State Bank v. Biggadike, 


Lot Ark. bid, 199 .S W539) Conroy’ s; 
Ine. v. Kelly, (Mo. A.) 18 SW (2d) 
583; Advance-Rumely Thresher Co. 


v. Wenholz, 80 Mont. 82, 258 P 1085; 
Bannerman v. Harlow, 1 Sask. L. 
301. (2) Carbide lighting plant. J. 
B. Golt Co. v. Newgard, 171 Minn. 211, 


213 NW 902. (3) Cows. -Gesme v. 
Potter, 118 Gr. 621, 247 P 765. (4) 
Horse. Union Inv. Co. v. Rosenz- 
weig,_79 Wash. 112, 139 P 874. (5) 
Iron ore. Remington v. Salvage, 148 
Minn. 405, 182 NW 524, (6). Jack. 


Jones v. Grieve, 15 Cal. A. 561, 115 P 
330; Utah Bond, etc., Co. v. Chap- 
pel, 68 Utah 530, 251 P 354. (7) Ma- 
ehinery in laundry. Stapleton  v. 
Cornthwaite, 202 Mich. 15, 167 NW 
906. (8) Player piano. Smith. etc.. 
Co. v. Morgan, 152 Ky. 430, 153 SW 
749. (9) Refrigeration machine. 
Way v. Siddall, (Tex. Civ. A.) 299 SW 
313. (10) Refrigerating qualities of 
soda fountain. American Soda 
Fountain Co. v. Martin, 100 Cal. A. 
43, 279 P 680. (11) Refrigerator. 
Wisconsin Mystic Iceless Refrigera- 
tor v. Minnesota Mystic Iceless Re- 
frigerator, 180 Minn. 334, 230 NW 
796. (12) Tractor. Conroy v. Cough- 
lon Auto Co., 181 Iowa 916, 165 NW 


200; Lippineott v. Matazzo, 8 N. J. 
Mise. ~330°9150 2A. 21654 .(13)- Truck. 
Joe Lyons Mach. Co, v. Wiegel, 168 


Ark. 572, 271 SW 333. 


[b] Evidence held insufficient to 
show fraud as to quality or condi- 
tion of: (1) Article or goods in gen- 
eral. Oelwein Chemical Co. v. Baker, 
204 Iowa 66, 214 NW 595; Lage v. 
Walsh Bros. Motor Co., (Jowa) 194 
NW 63; Kelley v. E. Meyer Fruit 
Co., 98 Nebr. 503, 153 NW 554; Lo- 
fanny. Parsons*79 Or 3817-155 24.065. 


(2) Brick. Bennett v. Thomson, 235 
Mass. 463, 126 NH 795. (3) Dia- 
monds for drilling. S. Rose Co. v. 


Hasenzahl, 141 Ky. 676, 133 SW 547. 
(4) Engine. Dahl Impl., etc., Co. v. 
Campbell, 45 N. D. 239, 178 NW 197. 
(5) Furniture in a flat. Green v. 
Knoeppert, 188 NYS 413. (6) Motor 
eultivator. Emerson-Brantingham 
Impl. Co. v. Cornutt, (Tex. Civ.-A.) 
1 VSW (20) 262,540) Piano; Citi- 
zens’ Nat. Bank v. Liddell, (Iowa) 175 
NW 18. (8) Secondhand gasoline 
engine. Parker, v. Herron, 30 Ida. 
827, 164 P1013. (9) Stallion. Stein- 
bach v. Bauclair, 38 N. D. 2238, 164 
NW 672. (10) Sugar. Lambron v. 
Green, 150 Tenn. 38, 262 SW 467. 
(11) Tire casings. McGraw Tire, 
ete., Co. v. Barton, 51 S: D. 20, 211 
NW 807. (12) Soundness and age of 
horse or mule. Cohn vy. Harada, 35 
Cal. A. 5, 168 P 1151; Salmonson v. 
Horswill, 39 S. D. 402, 164 NW 973. 


[c] As want of consideration.— 
Evidence that the seller’s agent had 
represented by way of inducement 
for execution of notes given for steam 
tractor engine, grain separator and 
plow, that the engine was new and 
would pull eight plows and_ separa- 
tor, but that the engine pulled only 
three plows and never worked satis- 
factorily and was second hand es- 
tablishes as a matter of law the de- 
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the contract of 


had signed it.*? 


and -eonduet 


fense of want of consideration for 
notes given for farm machinery be- 
cause of fraud. Advance-Rumely 
Thresher Co. v. Wenholz, 80 Mont. 
82, 258 P 1085. 

{d] Correspondence with sample. 
—Where there is no evidence that 
the samples shown the buyer did not 
correspond to the articles described 
in the contract, and the buyer’s own 
expert witnesses do not say that the 
buyer would not have received a fair 
and reasonable consideration for his 
money had the goods delivered ful- 
filled the contract description, fraud- 
ulent representations by the seller as 
to quality or character of goods is 
not established. Barnes-Smith Mer- 
cantile Co. v. Tate, 156 Mo. A. 236, 
137 SW 619. 

[e] Exclusion of warranty.— 
Where a person sells property with 
full warranty, which he had previous- 
ly purchased without any warranty, 
the fact of the exclusion of warran- 
ty in the act of sale from his seller 
is not per se evidence of knowledge 
of the existence of a defect, and of 
the fraudulent concealment of it, on 
his part, at the date of the sale to 
the second buyer. Belknap vy. Ken- 
dig, 15 La. Ann, 203 


{f] Knowledge of defect.—Where 
the sellers of a horse which is fully 
matured at the time of delivery were 
longtime dealers in horses, a find- 
ing that they knew the horse was a 
“ridgeling’ is justified. Union Inv. 
Co. v. Rosenzweig, 79 Wash. 112, 139 
P 874. 

[tg] Knowledge of falsity.—Tes- 
timony of buyer that the article sold 
“was represented to be in good work- 
ing order and not defective in any 
wise,” is not sufficient to show fraud 
authorizing an ex parte rescission of 
the contract, there being no evidence 
that the misrepresentation was 
knowingly made. Colson v. Pllis, 40 
Ga. A. 768, 151 SE 654. 


{h] Potency of stallion.— Where 
a sales contract provides that, if the 
stallion fails to get fifty per cent of 
the mares bred to him with foal, the 
buyer may return him and receive 
another of equal value,:the fact that 
the seller soon after the sale trans- 
fers notes given therefor to the buy- 
er and evidence of the stallion’s po- 
tency as a foal getter during the 
year previous to the sale, is not con- 
clusive as to the seller’s ability to 
comply with the contract, and does 
not show an intent to defraud. Jud- 
kins v. Chase, 123 Me. 433, 123 A 516. 


35. [a] Evidence held sufficient 
to show: (1) Fraud in procuring 
buyer’s signature fn general. Main 
v. Rodney, (Ala.) 39 S 981; Great 
Northern Mfg. Co. v. Brown, 113 Me. 
51, 92 A 993; Oxford v. Nichols, etc., 
Co., 57 Minn. 206, 58 NW. 865;  Mce- 
Kinley Music Co. v. Mandel, 138 NYS 
143; Aultman v. Hacker, 14 NYS 744; 
Forbes v. Drexel Knitting Mill Co., 
195 N. C. 51; 141 SE 352;;. Deering, v. 
Hoeft, 111 Wis. 339, 87 NW 298. (2) 
That buyer exercising reasonable 
care, was induced to sign contract by 
fraudulent representations. Carufel 
v. Kounts, (N. D.) 232 NW 609. (3) 
That the buyer was induced by fraud- 
ulent conduct of the seller to sign 
without reading a contract. Price v. 
Shay, 110 Kan. 351, 203 .P 1105: 


[b] Evidence held insufficient to 
show fraud in procuring buyer’s sig- 


Negative testimony.*° 
part of the seller may be disproved by the buyer’s 
testimony negativing such fact.*+ 

[§ 130] (2) Of Buyer—(a) Presumptions and 
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agreed price, in using the goods when delivered, is 
conclusive proof that the price mentioned in the 
order was not fraudulently inserted after the buyer 


The fact of fraud on the 


nature. Himovitz v. Silverman, 46 
Cal. (A. 237; 188 P1022; Stevens v. 
Weinberg, (Mo. A.) 201 SW 603. 


36. Ades v. Wash, 199 Ky. 687, 251 
SW 970. And see cases infra this 
note. * 

[a] Evidence held sufficient to 
show: (1) Reliance by buyer on false 


representations of seller in general. 
Jones v. Grieve, 15 Cal. A. 561, 115 P 
333; Sowles v. Fleetwood, 97 Wash. 
166, 165 P1056. (2) Reliance by 
buyer of rooming house furniture on 
false representation that landlord 
would permit continued occupation of 
building. Boyd v. Post, 227 Mich. 
328, 198 NW 896. (3) That buyer 
had right to and did rely on, and 
was induced to purchase truck by 
material false representations as to 
its condition. Joe Lyons Mach. Co. 
v. Wiegel, 168 Ark. 572, 271 SW 333. 
(4) That buyer of an airplane relied 
on the representations of an aviator 
that he had made flights in the ma- 
chine, ete., rather than on any rep- 
resentations of the seller. Pacifie 
Aviation Co. v. Philbrick, 67 Wash. 
414, 121 P 864. (5) That seller of - 
cattle induced buyer to rely on his 
opinion as to when they woulda come 
fresh. Davis v. Monte, 81 Cal. A. 164, 
253 P 352. (6) That buyer should 
have discovered falsity of represen- 
tations as to make of furniture be- 
fore purchase. Bailey v. Bode Bros. 
Co., 195 Wis. 264, 218 NW 174. (7) 
That buyer did not rely on seller’s 
representation of the quality of the 
cattle, but satisfied himself by exam- 
ination. Johnson v. Hoffman, 130° 
Va. 335, 107 SE 645. (8) That buyer 
of a horse did not rely on the seller’s: 
false representations as to the sound- 
ness of, the horse. Smith v. Reed,. 
141 Wis. 483, 124 NW 489. 


37. Aposteles v. Vasil, (Mo. A.) 
269 SW 951; Kanaman v. Hubbard. 
110 Tex. 560, 222° SW’ 152 faffi (Civ. 
A.) 160 SW 304]. 


[a] Substantial damages from 
fraudulent representations as to term 
of lease to be received by purchaser 
of restaurant are sufficiently shown, 
in suit for equitable relief, by proof 
of profits during five months run be- 
fore eviction. Aposteles v. Vasil, 
(Mo. A.) 269 SW 951. 

38. Campbell v. Newton, 52 Ok. 
518, 152° P 841: 


Evidence as to price generally see 
supra §§ 40-42. 

39. HWagle Package Co. v. Eastern 
Beef Co., (R. I.) 142 A 165. 


40. Positive and negative evidence 
generally see Evidence §§ 1786-1790. 
r 41. See cases infra this note. 

[a] Tllustrations.—(1) A  buyer’s 
testimony that he had used the ar- 
ticle bought for some time, although 
not the way he wanted to, clearly 
negatives his claim that the pur- 
chase was induced by fraud and mis- 
representation. Economy Baler Co. 
Va) Pintlianoe™ £69 Nev Siset Od OSeemec7,) 
Where the buyer’s testimony shows 
that he was familiar with the con- 
tents of the contract and understood 
the effects of the same and his rights 
thereunder, and was not induced to 
sign by concealment, misrepresenta- 
tion, or fraud, and that he is an in- 
telligent man of affairs, accustomed 
to large dealings, it shows that there 
was no fraud in the execution of the 
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Burden of Proof.+2 


pay for the goods.#§ 


contract, although the contract was 
drawn by the seller’s attorney and 
the buyer was not represented by 
counsel. Interstate Chemical Corp. v. 
Duke, 92 Misc. 519, 156 NYS 244 [aff 
176 App. Div. 684, 163 NYS 1035]. 
42. As to fraud: 

In general see Fraud §§ 170-180. 

As to contracts generally see Con- 

tracts § 934. 

43. U. S.—In re Hunter-Rand Co., 
241 Fed. 175. 

RES La a aaa v. Baker, 106 Mass. 
Mich.—Ross v. Miner, 101 Mich. 1, 
59 NW 425. 

pe Y.—Nichols v. Pinner, 18 N. Y. 
295. 

Wis.—Boardman v. Lorentzen, 155 
Wis. 566, 145 NW 750, 52 LRANS 
476. 

44. 

45. 

46. 
‘Grocery Co., 
119 AmSR 19, 8 LRANS 448; 
vy. Key, 117 Ala. 285, 23 S 6. 

Ark.—Tiger Bros., etc., Mercantile 
Co. v. Griffin, 155 Ark. 121, 244 SW 
8 


See infra § 905. 
See infra § 1022. 
Ala.—Pelham v. Chattahoochee 
1465 Alacy 216, 417)S) 12; 
Wilk 


" Colo.—Mathews Vv. 
“Colo. 333,194 P 358. 


Del._Freeman v. Topkis, 15 Del. 
174, 40 A 948. 


Ill.— Ellwood Mfg. Co. v. Faulkner, 
Sie LllA, 294. 


Towa.—Vacuum Oil Co. v. Carstens, 
“231 NW 380. 
Mass.—Kline v. Baker, 106 Mass. 
‘61. : 

N. Y.—WNichols v. Pinner, 18 N. Y. 
“295. 

Wis.—Milwaukee Worsted Mills v. 
Winson, 157 Wis. 538, 147 NW 1068. 


[a] In buyer’s action for nonde- 
livery of goods in which the seller 
claims the sale to have been induced 
by false and fraudulent representa- 
tions of the buyer, the seller has the 
burden of proving the alleged false 
representation. Tiger Bros., etc., 
Mercantile Co. v. Griffin, 155 Ark. 121, 
244 SW 8. . 

[b] As basis of forfeiture.— 
Where a contract for the sale of 
clothing, a certain term of credit to 
be extended the buyer, provided that, 
in event of the buyer’s misrepresen- 
tation as to his place of residence 
or of his employment, the seller 
might terminate the contract and for- 
feit payments already made, the sell- 
er, to justify forfeiture of payments 
made, has the burden of proving mis- 
representations. Alabama ‘Tailoring 
Co. v. Judkins, 205 Ala. 601, 88 S 865. 


47. In re American Knit Goods 
Mfg. Co., 173 Fed. 480, 97 CCA 486 
[aff 155 Fed. 906]. 


Mathews, 69 


Fraud on the part of the buyer 
in ease of a purchase of goods on eredit is not pre- 
sumed ;** and where fraud on his part in making 
such a purchase is asserted by the seller, such as a 
ground for rescinding the sale and recovering the 
goods or their proceeds,** or for damages,*® the bur- 
den is on the seller to prove such fraud,*® such as 
that the buyer was guilty of fraud in misrepresent- 
ing his financial condition,*? or in intending not to 
But where fraud in the pur- 
chase is shown, the buyer or one claiming under him 
has the burden of proving that he purchased in good 
faith,*® as that he paid value for the goods;°? and 
then is on the seller to prove that a subpurchaser had 
notice of the fraud of the buyer when he purchased 
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[§ 131] (b) 


dom capable of 


as in respect of 
he was making 
goods.°® 


to commit such 


[a] Thus in a proceeding against 
a bankrupt’s estate to recover mer- 
chandise on rescission of a contract 
of sale for alleged misrepresentation 
in a financial statement of the bank- 
rupt’s assets, the burden is on peti- 
tioner to show that the statement 
contained a material misrepresenta- 
tion of fact on which petitioner re- 
lied. In re American Knit Goods 
Mfg. Co., 173 Fed. 480, 97 CCA 486 
[aff 155 Fed. 906]. 

48. U. S—In re Hunter-Rand, 241 
Med ao: 

Ala.—Pelham v. Chattahoochee 
Grocery Co., 146 Ala. 216, 41 S 12, 
119 AmSR 19, 8 LRANS 448. 


Ind.—Scandinavian-Ameriean Trad- 
ing Co. v. Skinner, 56 Ind. A. 520, 105 
NE 784. ; 

Iowa.—Vacuum Oil Co., v. Carstens, 
231 NW 380. 

Mass.—Phinney v. Friedman, 
Mass. 531, 118 NE 285. 


Presumption of intention not to pay 
see supra § 121. 


49. Whitaker Iron Co. v. Preston 
Nat. Bank, 101 Mich. 146, 59 NW 395. 


50. Wilk v. Key, 117 Ala. 285, 23 
S 6. ‘ 


51. Wilk v. Key, supra. 


52. As to fraud: 

In general see Fraud §§ 181-198. 

As to contracts generally see Con- 
tracts § 963. 


53. Ross v. 
35 NW 60. 


54. Ala.—McKenzie v. 
116 Ala. 194, 22 S 508. : 


Mass.—Kline v. Baker, 
Mich.—Ross v. Miner, 67 Mich. 410, 
35 NW 60. 


N. Y.—Devoe v. Brandt, 53 N. Y. 
462 [rev 58 Barb. 493]. 


Utah.—Leedom v. Earls Furniture, 
ete., Co., 12 Utah 172, 42 P 208. 


[a] Evidence that goods were re- 
ceived month before buyer stopped 
business, and were’ immediately 
shipped by him to the east, and that 
such goods could not, under such 
circumstances, be sold at a profit, is 
admissible to show fraudulent intent. 
Kline v. Baker, 106 Mass. 61. 


{b] Where there is evidence of 
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Miner, 67 Mich. 410, 
Weineman, 


106 Mass. 


|| conspiracy between the buyer and a 


third person in purchasing goods on 
credit with intent to fail it may be 
shown that some of the goods passed 
into the hands of such third person 
after the buyer’s failure. McKenzie 
v. Weineman, 116 Ala. 194, 22 S 508. 


55. Meyerhoff v. Daniels, 173 Pa. 
555, 34 A 298, 51 AmSR 782. 

56. Mich.—Kirschbaum vy. Jasspon, 
119 Mich. 452, 78 NW 473. 


Or.—Craig v. California Vineyard 
Co., 30 Or. 43, 46 P 421. 


Other fraudulent acts or representations.*” 
dence of similar fraudulent acts or representations 
by the buyer at or about the same time as the sale 
in question, is admissible for the purpose of showing 
a general intent or design on the part of the buyer 
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or before he paid the price.*t 


Admissibility®’—aa. In General. 


Fraud of a buyer in obtaining goods on credit is sel- 


direct proof®*? and for the purpose 


of showing such fraud evidence is admissible as to 
the circumstances attending the transaction,®* such 


his eagerness for credit,°> and that 
excessive and unusual purchases of 


Evi- 


frauds,°* provided the similar acts 


Pa.—Meyerhoff v. Daniels, 173 Pa. 
555, 34 A 298, 51 AmSR 782. 
| Tex.—Blum sy. Jones, (Civ. A.) 238 
SW 844. 
Vt.—Chamberlin v. 
| 247, 9 A 832. 

[a] Evidence of amount of stock 
carried by other merchants in the 
same village is mot admissible to 
prove that the debtor’s stock was not 
unreasonably large. Chamberlin v. 
Fuller, 59 Vt. 247, 9 A 832. 

57. As to fraud generall 
Fraud § 198. v4 

58. Ala.—New York, ete., Cigar Co. 
v. Bernheim, 81 Ala. 138, 1 S 470. 

Ind. T.—Noble v. Worthy, 1 Ind. T. 
458, 45 SW 1387. 


Iowa.—P. Cox Shoe Co. v. Adams, 
105 Iowa 402, 75 NW 316; Starr v. 
Stevenson, 91 Iowa 684, 60 NW 217. 


Me.—Hawes v. Dingley, 17 Me. 341. 


Mass.—Rowley v. Bigelow, 12 Pick. 
307, 23 AmD 607. 

Mich.—Kirschbaum vy. Jasspon, 119 
Mich. 452, 78 NW 473; Ross v. Min- 
er, 64 Mich. 204, 31 NW 185; Ship- 
man v. Seymour, 40 Mich. 274. 


Mo.—Elsass v. Harrington, 28 Mo. 
A. 300; Manheimer v. Harrington, 20 
Mo. A. 297. 


fet H.—Bradley v. Obear, 10 N. H. 


N. Y.—Miller v. Barber, 66 N. Y. 
559; Hathorne v. Hodges, 28 N. Y. 
486; Hall v. Naylor, 18 N. Y. 588, 75 
AmD 269 [rev 13 N. Y. Super. 71]; 
Van Kleek v. Leroy, 4 Abb. Dec. 479, 
4 Transcr. A. 295, 4 AbbPrNS 431; 
Davenport Glucose Mfg. Co. v. Taus- 
sig, 31 Hun 563, 5 NYCivProc 69; 
Murfey v. Brace, 23 Barb. 561; Bliss 
v. Sickles, 21 NYS 273 [aff 142 N.Y. 
647, 36 NE 1064]; Hedges v. Payne, 
17 NYS 809. 

Pa.—Schofield v. 
65, 27 A 69. 


Tenn.—Katzenberger v. Leedom, 103 
Tenn. 144, 52 SW 35. 


Vt.—Chamberlin yv. Fuller, 59 Vt. 
247, 9 A 832. 


W. Va.—Miller v. White, 46 W. Va. 
67, 338 SE 332, 76 AmSR 791. 


[a] Reason for rule.—‘“Proof of 
such a design being made, the jury 
might more satisfactorily judge of 
the other circumstances, and of the di- 
rect testimony tending to prove that 
they obtained goods of the plaintiffs 
in the manner alleged.” Hawes vy. 
Dingley, 17 Me. 341, 343. 


[b] Prior purchase.—Any  pur- 
chase obtained by false representa- 
tions as to solvency made by a firm 
within a period before its failure 
equal to the period of credit usually 
allowed to it upon its purchases, may 
be shown as bearing on the question 
whether another purchase made with- 


Fuller, 59- Vt. 


see 


Shiffer, 156 Fa. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 131-132] 


or representations were of a fraudulent character.°® 
But evidence of such acts or representations are not 
admissible to establish that the buyer in fact. com- 
mitted similar fraudulent acts or representation with 
respect to the sale in question;°° nor is such evidence 
admissible where no fraud in the particular sale is 


charged.°1 


[§ 132] bb. Representations as to Financial Con- 
For the purpose of showing fraud on the 
part of the buyer in obtaining a purchase on credit, 
the seller may show that the buyer made false state- 
ments as to his financial standing,®® and that the 
seller relied on them in extending credit.®* 
render evidence of such false statements admissible 
it must be shown that they were made in connection 
with the transaction®® and were communicated to the 
and, if made by a third person, that they 


dition. ®2 


seller, °° 


in that period was fraudulent or not, 
in contemplation of insolvency. Ship- 
man y. Seymour,.40 Mich. 274. 


[c] Where issue is on alleged 
fraudulent concealment of facts ma- 
terial to the credit of a buyer of 
goods, evidence of contemporaneous 
sales procured by affirmative repre- 
sentations of the buyer’s solvency is 
admissible. Hall v. Naylor, 18 N. Y. 
Thy 75 AmD 269 [rev 13 N. Y. Super. 

{d] Series of transactions.—Evi- 
dence as to such fraudulent repre- 
sentations need not be confined to rep- 
resentations at the time of the sale, 
but may include statements made by 
the buyer long previous, where such 
statements led to a course of dealing, 
of which the sale in question is a 
part, and where the buyer has never 
corrected such statements, but, on 
further inquiry by the seller has 
made similar representations. King 
iv. Bitch, 2 Abb. Dec: -CN. Y.) 508, 1 
Keyes 432. 

[e] Subsequent assignment.—In 
ceplevin for goods purchased on cred- 
it under an alleged false representa- 
tion by the buyer as to his solvency, 
a deed of assignment thereafter giv- 
en by him to a third person, who in- 
terpleaded, is admissible in evidence 
as subsequent conduct of. the buyer, 
and to show with what motives he 
made such _ statements. Noble v. 
Worthy, 1 Ind. T. 458, 45 SW 137. 


59. New York, etc., Cigar Co. v. 
Bernheim, 81 Ala. 138, 1 S 470; Mur- 
fey v. Brace, 23 Barb. (N. Y.) 561; 
Durbrow v. McDonald, 18 N. Y. Su- 
per. 130. 

[a] Thus in an action against an 


alleged fraudulent subpurchaser from 
plaintiff’s buyer, evidence that his 
buyer had purchased other goods on 
credit from another person about two 
weeks prior to the sale to the subpur- 
chaser, without an offer to prove also 
that the buyer had not paid for such 
goods, is inadmissible. New York, 
ete., Cigar Co. v. Bernheim, 81 Ala. 
138, 1S 470. 


[b] Evidence of representations 
which, although false, were not fraud- 
ulent, as statements with respect to 
his circumstances made to a creditor 
having no present right of action, for 
the purpose of quieting his alarm in 
respect to his security, although ac- 
companied by an offer to return goods 
previously purchased, and his declin- 
ing the offer in consequence of such 
representation, is inadmissible. Hall 
v. Naylor, 18 N. Y. 588, 75 AmD 269 
[rev 13 N. Y. Super. 71]. 


60. Hawes v. Dingley, 17 Me. 341; 
Murfey v. Brace, 23 Barb. (N. Y.) 561. 


[a] Thus proof that a person at 
about the time of purchasing goods, 
made false representations to one 
firm, will not prove, nor tend to prove, 


SALES 


But to 


that he made similar representations 

to another firm, of whom he purchas- 

aay Murfey v. Brace, 23 Barb. (N. Y.) 
6 


61. Wheeler, etc., Mfg. Co. v. Kee- 
ler, 65 Hun 508, 20 NYS 3888. 


{a] Thus evidence that the buyer, 
about the time of the sale, made false 
representations as to its financial con- 
dition to a third person, is not admis- 
sible where no evidence of fraud in 
the sale has been offered. Wheeler, 
ete., Mfg. Co. v. Keeler, 65 Hun 508, 
20 NYS 388. 

62. As fraud generally see supra 
§§ 115-120. 

Admissibility of evidence as to in- 
solvency or inability to pay see infra 
§ 134. 

63. Conn.—Bay State Milling Co. 
v. Susman Feuer Co., 91 Conn. 482, 
VOOSAL IG: 


Iowa.—Kuh, ete., Co. v. Glucklick, 
120 Iowa 504, 94 NW 1105. 


Mo.—Hartt v. McNeil, 47 Mo. 526. 


N. Y.—Byrd v. Hall, 1 Abb. Dec. 
285, 2 Keyes 646. 
Wash.—Goodyear Rubber Co. v. 


Schreiber, 29 Wash. 94, 69 P 648. 


[a] Statement of assets and liabil- 
ities, made by the buyer some time 
before the purchase, in connection 
with his subsequent insolvency is ad- 
missible as evidence of an intention 
to defraud by securing a continuing 
credit. Bay State Milling Co. v. Sus- 
man Feuer Co., 91 Conn. 482, 100 A 
19. L 

[b] As to payment of debts.—Ma- 
terial false statements and represen- 
tations by such purchaser as to his 
payment, or his expectation in regard 
to the payment of existing. debts, 
made at the time of the purchase, 
when asked as to his responsibility, 
are admissible in evidence to show 
fraud. Byrd v. Hall, 1 Abb. Dec. (N. 
Y.) 285, 2 Keyes 646. , 


{c] Oral or written representa- 
tions.—The seller may show that oral 
representations were made and relied 
on, although written representations 
were made at the same time. Jandt 
v. Potthast, 102 Iowa ‘223, 71 NW 
216 ; 


{d] Falsity of statement.—In re- 
plevin for goods alleged to have been 
sold defendant on false representa- 
tions as to his credit, it is error to 
refuse to permit defendant’s clerk to 
testify as to the falsity of a written 
statement of his accounts sent by de- 
fendant to plaintiff, and to show by 
plaintiff’s credit man that credit was 
extended on such statement. Good- 
year Rubber Co. v. Schreiber, 29 
Wash. 94, 69 P 648. 

64. Jandt v. Potthast, 102 Iowa 
223, 71 NW 216; Johnson v. Monell, 
2 Abb. Dec. (N. Y.) 470, 2 Keyes 655; 


were made with the authority of the buyer.®? 
the purpose of showing that the seller did not rely 
on such representation, the buyer may show that 
previously on several occasions the seller had ex- 
tended him eredit, and had been promptly paid, and 
that the seller was not aware of any change in the 
buyer’s financial condition.®® 
tion is in writing, it is not competent for the buyer 
to show that he had a secret or unexpressed intention 
in respect of the writing, so as to show that he in- 
tended no fraud.°® 

False statement or report to mercantile agency, 
made by the buyer at or about the same time, as to 
his financial condition, for the purpose of obtaining 
eredit and relied on by the seller in making its sale, 
is admissible in evidence for the purpose of showing 
fraud on the part of the buyer,’° provided the offer 


(5a: Cad.) ad 


For 


If a false representa- 


Goodyear Rubber Co. v. Schreiber, 29 
Wash. 94, 69 P 648. i 


[a] Usage or course of dealing.— 
Where a seller and purchaser have 
had former dealings and the latter 
fails and makes an assignment six 
days after the purchase, in a proceed- 
ing to recover the goods for fraud evi- 
dence is admissible that it was the 
general usage between. them, wher 
goods were shipped without the terms 
of payment specified, to pay cash aft-— 
er sufficient time had elapsed in which 
to inspect the goods as showing the 
right of the seller to placé some con- 
fidence in the buyer’s financial respon-- 
sibility. Johnson v. Monell, '2 Abb. 


Dec. (N. Y.) 470, 2 Keyes 655: 


65. McKensie v. Rothschild, 119 
Ala. 419, 24 S 716; Griswold v. Went- 
worth, 85 Vt. 205, 81 A 622. 


[a] Evidence held admissible.— 
Where the seller has testified. that. at 
the time of the sale the buyer made 
false representations as to his finan- 
cial standing, and that he, the seller, 
relied thereon and extended credit for 
the goods which were not then deliv- 
ered, the testimony of the ‘seller’s 
wife, who joined the parties imme- 
diately after the seller had decided to 
sell the goods, as to representations 
made by the buyer in the presence: of 
the seller, is admissible against the 
buyer on the question of what.the rep- 
resentations were, as being a repeti- 
tion of what he had already said to 
the seller. Griswold v. Wentworth, 
85 Vt. 205, 81 A-622. - ; i ey 

66. Elsass v. Harrington, 28 Mo. A. 
300; Manheimer v. Harrington; 20 Mo. 
Aa 2s 


67. Moore v. Hinsdale, 77 Mo. A. 
217. : 


68. Stearn v. Clifford, 62 Vt. 92, 18 
A 1045. ; 
69. Gulledge v. Slayden-Kirksey 


Woolen Mills, 75 Miss. 297, 22 S$ 952. 


[a] TIllustration.—In replevin for 
goods sold through alleged fraud of 
the buyer, testimony is inadmissible 
to show that a statement of assets 
and liabilities, certified by the buyer 
to the seller, was not intended to 
show all the liabilities, the liability 
eolumn having been left blank except 
for one entry. Gulledge v. Slayden- 
pney, Woolen Mills, 75 Miss. 297, 
2S 2. 


70. Salisbury v. Barton, 63 Kan. 
552, 66 P 618; John V. Farwell Co. v. 
Boyce, 17 Mont. 838, 42 P 98; Schwartz 
v. Mittenthal, (Tex. Civ. A.) 50 SW 
182. 

[a] Old reports.—It was not error 
to admit in evidence old commercial 
reports for the purpose of showing 
that a large indebtedness \of defend- 
ant had always been omitted in his 
statements, in connection with evwi- 
dence that in the later reports he had 


172 [55 C.J.) 


of such statement is accompanied by proof that it 
was made or authorized by the buyer.“! If credit 
has been extended on the faith of the reports of two 
different agencies, it 1s error to admit one report 
without the other.?? 


Declarations and admissions of the buyer as to his 
financial condition, are admissible against him,** but 
not as against third persons having claims against 
the property, if not made in their presence.7* 

[§ 133] cc. Intention Not To Pay.7® <A buyer’s 
intention not to pay for goods bought on credit as 
an element of fraud on his part,7® may be proved by 
evidence of direct statements by him, shown to be 
untrue,** or by evidence of the facts and circum- 
stances surrounding the transaction which tend to 
show such fact.7® But evidence of such intention is 
not competent where no fraud in fact or by the plead- 
ing is imputed to the buyer in making the purchase,’® 
or where the goods in question were sent without 
being ordered.*° For the purpose of refuting fraud, 
in purchasing without intent or ability to pay, the 
buyer may show that a large portion of his debts was 
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[§§ 132-134 


held by personal friends, that none of his creditors 
was pressing him, and that other friends had prom- 
ised to loan him money.®+ 


[§ 134] dd. Insolvency or Inability To Pay.*? 
For the purpose of showing fraud or false repre- 
sentations as to the buyer’s ability or reasonable 
expectation of being able to pay for goods purchased 
on credit, evidence is admissible, together with other 
facts, as to his insolvency or financial condition at 
the time of the sale,8? and his knowledge thereof.** 
As tending to prove such fraud, evidence is admis- 
sible that the buyer, shortly before or after the sale, 
committed acts of insolvency,®® such as that he gave 
mortgages covering the goods and other property.*® 
But evidence as to his insolvent financial condition 
subsequent to the date of the sale is not admissible 
for this purpose** unless it is shown that there has 
been no change in such condition since the date of 
the sale.88 On the issue of insolvency evidence is 
admissible as to the buyer’s financial condition short- 
ly after the sale,*® as to the value of his stock at 


Stated that there was no change in the 
financial condition of his firm. John 
V. Farwell Co. v. Boyce, 17 Mont. 83, 
42 P 98. 

[b] Where buyer denies that he 
made representations as to his sol- 
vency, as charged, it may be shown 
that at about the same time he made 
statements to commercial agencies as 
to his financial standing. Wolf v. 
Lachman, (Tex. Civ. A.) 20 SW 867. 

71. Rome Furniture, etc., Co. v. 
Walling, (Tenn. Ch. A.) 58 SW 1094; 
Meyers v. Bloon, 20 Tex. Civ. A. 554, 
50 SW 217. 


mae Cook v. Harrington, 31 Mo. A. 
9. 
{a] One withheld may have been 


controlling inducement to the sale 
and its statements may have been 


true. Cook v. Harrington, 31 Mo. A. 
199. 
73.. Brock v. Garson, 117 Mich. 55¢ 


76 NW 111. 

74. Brock v. Garson, supra; Som- 
mer v. Adler, 36 App. Div. 107, 55 
NYS 483; Horowitz v. Jacobs, 34 Misc. 
402, 69 NYS 746. 

fa] Illustrations.—(1) Where a 
buyer states, before his purchase, to 
the seller, that his debts do not exceed 
a stated amount and after receiving 
the goods and placing a mortgage on 
his stock, states, while in possession, 
that his indebtedness prior to the pur- 
chase was double the amount stated, 
such declarations are admissible 
against him, but not against the mort- 
gagee, in an action by the buyer to re- 
cover the goods. Brock v. Garson, 
117 Mich. 550, 76 NW 111. (2) Dec- 
larations of the buyer, made subse- 
quent to the sale, as to fraud prac- 
ticed by him on the seller in inducing 
the sale, are inadmissible in an action 
by the latter to recover the goods, be- 
cause of such fraud, from one holding 
them under execution against the buy- 
er. Sommer v. Adler, 36 App. Div. 
107, 55 NYS 483. 

75. Facts showing intention not to 
pay in general see supra §§ 121, 124. 

76. See supra §§ 121, 122. 

77. Van Kleek v. Leroy, 4 Abb. 
Dec. (N. Y.) 479, 4 Transcr. A. 295, 4 
AbbPrNS 431. 

78. Skinner v. Flint, 105 Mass. 
528; Kirschbaum v. Jasspon, 119 
Mich. 452, 78 NW 473; Van Kleek v. 
Deroy, 4 Abb.) Dec.) CN. Y.)) 1479) .4 


'Transcr. A. 295, 4 AbbPrNS 431; Mil- 


ler v. White, 46 W. Va. 67, 33 SE 332, 


76 AmSR 791. 


[a] Evidence held admissible.— 
Evidence that the buyer’s shop was 
found closed and empty soon after a 
sale to him, that proceedings in bank- 
ruptey were begun, and that altera- 
tions were made in his books of ac- 
count, is admissible on the question 
of his intention not to pay. Skinner 
v. Flint, 105 Mass. 528. 


[b] Evidence of institution by 
other creditors of suits to recover 
property sold to the debtor is incom- 
petent in a replevin suit to prove a 
fraudulent purchase with intention 
not to pay for the property in contro- 
versy. White v. Beal, etc., Grocer Co., 
65 Ark. 278, 45 SW 1060. 


79. Jessop v. Miller, 2 Abb. Dec. 
(N. Y.) 449, 1 Keyes 321. 


80. Jessop v. Miller, supra. 


81. Schufeldt v. Schnitzler, 21 Hun 
CN. Y.) 462. 

82. As fraud generally see supra 
§§ 123, 124. . 

Admissibility as to representations 
of financial condition see supra § .132. 


83. Colo.Reid v. Bird, 15 Colo. 
Ag i16;, 61,2. 303. 


Md.—Peters v. Hilles, 48 Md. 506. 


Mass.—Haskins v. Warren, 115 
Mass. 514, 


Mich.—Arnstine v. Treat, 71 Mich. 
561, 39 NW 749; Shipman v. Seymour, 
40 Mich. 274. 


N. H.—Cole v. Putnam, 62 
616. 


N. Y.—Hunter v. Hudson River 
Iron, etc., Co., 20 Barb. 493; Schmidt 
v. Schanzlin, 53 N. Y. Super. 498; King 
v. Jacobson, 12 NYS 584; Stalleup v. 
National Park Bank, 6 NYSt 512. 


Pa.—Cincinnati Cooperage Co. v. 
Gaul, 170 Pa. 545, 32 A 10938. 

Vt.—Whitney Wagon Works  yv. 
Moore, 61 Vt. 230, 17 A 1007. 


{a] Evidence is admissible for this 
purpose as to the amount of the buy- 
er’s indebtedness at the time. Peters 
v. Hilles, 48 Md. 506; Arnstine v. 
Treat, 71 Mich. 561, 39 NW 749. 


{[b] Bvidence of financial condition 
before, at time, and after contract 
was accepted, is admissible as to the 
truth or falsity of a representation 
of solvency. Weber v. Hall, 231 Mich. 
493, 204 NW 153. 


{[c] Evidence held inadmissible.— 
On the question of false representa- 


ING pak 


tion as to ability to pay for goods, 
testimony to the effect that the buy- 
er was asked to purchase goods from 
other merchants after his purchase 
from the seller is inadmissible as 
having no bearing on the intent with 
which he purchased the goods in ques- 
tion. Hahlo v. Grant, 10 NYS 188 [aff 
132 N. Y. 593 mem, 30 NE 1151 mem]. 


84, Haskins v. Warren, 115 Mass. 
514; Whitaker Tron Co. v. Preston 
Nat. Bank, 101 Mich. 146, 59 NW 395; 
pales v. Fon Dersmith, 10 Pa. ‘Super. 


[a] Evidence held admissible.— 
(1) Evidence that the buyer, a com- 
pany, had been paying a yearly salary 
to two of its directors for indorsing 
its paper at banks is relevant on the 
question of the manager’s good faith 
in buying, to show his knowledge of 
the company’s circumstances and 
ability to pay. Whitaker Iron Co, v. 
Preston Nat. Bank, 101’ Mich. 146, 59 
INIWWe oobs C2) That the buyer over- 
drew his bank account daily, at and 
before the time of his purchase, is ad- 
missible as tending to show that he 
must have at the time been aware of 
his condition. Haskins v. Warren, 
115 Mass. 514. 


85. Cooper Mfg. Co. v. De Forest, 
5 App. Div. 43, 38 NYS 1038; Hersey 
v. Benedict, 15 Hun (N. Y.) 282; Go- 
brecht v. McDonald, 8 OhS&CP 526, 5 
OhHNP 427. 


[a] Subsequent assignment.— 
Where an insolvent merchant makes 
large purchases of goods on credit, 
and shortly thereafter, without any 
change in his affairs, and without 
pressure, makes a general assignment, 
preferring the claims of friends and 
relatives for old debts, evidence of the 
value of the assets passing under the 
assignment is admissible in an action 
by the seller to recover the goods on 
the ground of fraud. Byrd v. Hall, 1 
Abb. Dec. (N. Y.) 285, 2 Keyes 646. 


Admissibility of other acts or rep- 
resentations in general see supra § 
Tos 

86. Brock v. Garson, 117 Mich. 550, 
76 NW 111; Whitney Wagon Works v. 
Moore, 61 Vt. 230, 17 A 1007. 

87. Hosmer v. Oddham, 122 Mass. 
551; Haskins v. Warren, 115 Mass. 
514. 


88. Hosmer v. Oddham, 122 Mass. 


) 551. 


89. Waples-Platter ea v. Turner, 
83 Fed. 64, 27 CCA 439 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 134-135] 


the time of the sale,®® and as to the character and 
extent of his business,?! and as tending to show the 
buyer’s true financial condition an inventory made 


by him is admissible.®? 


[§ 135] (c) Weight and Sufficiency.®* 
cordance with the general rules which control in 
such cases,°* fraud on the part of the buyer, in in- 
ducing the seller to make the sale to him,?> may 
ordinarily be established by a fair preponderance of 
and although the preponderating evi- 
dence must be of greater strength and probative 
force than in ordinary civil cases,®* and must be of a 
clear, convineing, and satisfactory character,®® it is 
not necessary that it should resist any other conelu- 
sion and point to fraud with moral certainty,®® but 
it is sufficient if on the whole it agrees with and sup- 
ports the hypothesis which it is adduced to prove.! 


evidence ;?° 


90. 
Iowa 


Phelps, ete., Co. v. Samson, 113 
145, 84 NW 1051. 

91. Kuh, etc., Co. v. Glucklick, 120 
Iowa 504, 94 NW 1105 (purchaser’s 
eash book admissible). 


92. Morris v. Wells, 4 Silv. Sup. 34, 
7 NYS 61. 
93. As to fraud: 


In general see Fraud §§ 199-207. 
As to contracts generally see Con- 
tracts § 979. 


94. See Contracts § 979; Evidence 
§§ 1730-1806; Fraud §§ 199-207. 


95. See supra §§ 111-126. 


96. Kline v. Baker, 106 Mass. 6]. 
And see cases infra this note. 


[a] Evidence held sufficient to 
show: (1) Fraud of buyer in general. 
In re Marks, 218 Fed. 453, 134 CCA 
253; Light v. Jacobs, 183 Mass. 206, 
66 NE 799; Mosler Safe Co. v. Hartog, 
26 Mise. 14, 55 NYS 624. (2) Fraua- 
ulent representations in general. 
Kline v. Baker, 106 Mass. 61; Fergu- 
son v. Rafferty, 128 Pa. 337, 18 A 484, 
6 LRA 33. (3) As to picture which 
the seller believed of little value, but 
which was a valuable work of art. 
Bohe v. Scott, 83 Colo. 374, 265 P 694. 
(4) As to place of residence. Adams 
v. Gemes, 27 Ga. A. 66, 107 SE 373. 
(5) In memorandum as to price to be 
paid. Finkelstein v. Henslin, 152 
Minn. 386, 188 NW 737. (6) That 
eontract was not procured through 
buyer’s misrepresentations. Barren 
Fork Coal Co. v. Cogar Grain, etc., Co., 
225 Ky. 270, 8 SW (2d) 399. 


{b] Evidence held insufficient to 
show: (1) Fraud of buyer in general. 
Cochrane vy. Garvan, 263 Fed. 940; 
Tiger Bros., etc., Mercantile Co. v. 
Griffin, 155 Ark. 121, 244 SW 8; Math- 
ews v. Mathews, 69 Colo. 333, 194 P 
358; German Inv., etc., Co. v. Rock 
Falls Mfg. Co., 193 Ill. A. 229; Austin 
v. Taylor, 224 Ky. 848, 7 SW (2d) 493: 
Zaleski v. Niemiec, 247 Mich. 312, 225 
NW 600; Woif v. Halliburton, 114 Mo. 
A. 685, 91 SW 467; Sadallah v. Man- 
dour, 94 NYS 562; Brown v. Mentzer, 
209 Pa. 477, 58 A 868. (2) In purchas- 
ing from an old man. Guedry v. Jor- 
dan, (Tex. Civ. A.) 268 SW 191. (3) 
In making change in contract for sale 
of gasoline, approved and signed as 
changed by three officers and em- 
ployees of oil company. Transconti- 
nental Oil Co. v. Wofford, (Tex. Civ. 
A.) 6 SW (2d) 165. (4) Of insolvent 
in purchasing goods just before as- 
signment. Fay v. Grant, 53 Hun 44, 
5 NYS 910 [aff 126 N. Y. 624, 27 NE 
410]. : 

[ce] Intention not to defraud is evi- 
denced by the fact that a buyer on 
credit did not misapply_ the goods or 
the avails but continued his business 
as usual. Fenno vy. Hannan, 2 NYS 
A474. 


97. Mathews vy. Mathews, 69 Colo. 
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(oo; Cre tas 


These rules have been applied in respect to the, 
weight and sufficiency of the evidence to establish 
fraud of the buyer in purchasing goods with an in- 


tent not to pay therefor,? or in concealing his in- 


In 


ac- 


333, 194 P 358. 

98. Nichols v. Pinner, 18 N. Y. 
295; Hoeninghaus v. Cantor, 12 NYS 
564; Milwaukee Worsted Mills v. 
Winsor, 157 Wis. 538, 147 NW 1068. 

{a] Direct, strong, and highly con- 
vincing evidence has been required to 
prove the buyer’s fraud. Mathews v. 
Mathews, 69 Colo. 333, 194 P 358. 


ee Seligman v. Kalkman, 8 Cal. 
ee 


1. Seligman v. Kalkman, supra. 

2. [a] Evidence held sufficient to 
show: (1) Intention not to pay in 
general. P. Cox Shoe Co. v. Adams, 
105 Iowa 402, 75 NW 316; Reager v. 
Kendall, 39 SW 257, 19 KyL 27; Dob- 
son v. Warner, 11 NYS 760 [aff 128 
N. Y. 649, 29 NE 147]; Lyon v. Dela- 
Valla,~ CR. DT.) 2250 A'268;> Richardson 
v. Vick, 125 Tenn. 532, 145-SW 174; 
Goodyear Rubber Co. v. Schreiber, 29 
Wash. 94, 69 P 648; Scott v. McGraw, 
38 Wash. 675, 29 P 260. (2) In selling 
at auction, goods purchased on credit, 
and putting proceeds beyond reach 
of creditors. Higgins v. Lodge, 68 Md. 
229, 11 A 846, 6 AmSR 437. (3) That 
the buyer was without reasonable ex- 
pectation of ever paying for the goods. 
Phinney v. Friedman, 224 Mass. 531, 
113 NE 285. (4) That the buyer in- 
tended to pay for the goods. In re 
Golub, 245 Fed. 512. 


{[b] Evidence held insufficient to 
show intention not to pay. Vacuum 
Oil Co. v. Carstens, (Iowa) 231 NW 
380: Zucker v. Karpeles, 88 Mich. 413, 
50 NW 373; Coffin v. Hollister, 5 Silv. 
Sup. 172. 7 NYS 734: [aff 124 N. Y. 
644, 26 NF 8121; Landauer v. Espen- 
hain, 95 Wis. 169, 70 NW 287; Small 
v. Glasel, 28 N. S. 245. 


[ce] Disposal of goods (1) a short 
time after their purchase on credit, 
to a creditor of the buyer at a price 
below cost, is evidence of an intention 
not to pay. Loeb v. Flash, 65 Ala. 
526. (2) A resale to a third person 
at less than cost, but at full market 
value, is not conclusive evidence of an 
intention not to pay. Manning v. 
Solis, 50 Barb. (N. Y.) 224. 


3. [a] Evidence held sufficient to 
show fraud: (1) In failing to disclose 


insolvency and inability to pay. King 
v. Phillins. 21 N. Y. Super. 603: Wil- 
son v. White, 80 N. C. 280. (2) To 


show insolvency at the time of sale. 
Cincinnati Coonerage Co. v. Gaul, 170 
Pa. 545, 32 A 1093. 


{[b] Evidence held insufficient to 
show insolvency of a buyer at deliv- 
ery or, if insolvent, his knowledge 
thereof. Hirsch Lumber Co. v. Hub- 
bell, 148 App. Div. 317, 128 NYS 85. 


4 [a] Evidence held sufficient to 
show: (1) Fraud in representations 
as to financial condition. Barber v. 
Whitaker Mfg. Co., 180 Ark. 183, 20 
SW (2d) 864; Whitaker Iron Co. v. 


solvency and inability to pay for the goods,*® or in 
making false representations as to his solvency and 
financial condition* and that such fraud was relied 
on and induced an extension of credit to the buyer,’ | 
or that an agreement to set off an indebtedness 
against the purchase price was procured by fraud.® 
Insolvency within the meaning of these rules need 
not be shown by an overt act of insolvency, but proof. 
of inability to pay is sufficient;’ but a representa-. 
tion of solvency is not shown to be false and fraud-. 
ulent by the mere fact that the buyer is shown to be 
insolvent a reasonably long’ period after it was 
made,*® and this rule also applies as to a nondis- 


Preston Nat. Bank, 101 Mich. 146, 59 
NW 395; Droege v. Ahrens, etc., Mfg. 
Co., 168 N. Y: 466, 57 NE 747 [rev 
34 App. Div. 631, 54 NYS 1099]; King 
v. Jacobson, 17 NYS 898 [aff 138 N. 
Y. 629, 33 NE 1084]; Scott v. McGraw, 
3 Wash. 675, 29 P 260. (2) That the 
buyer paid his debts and was in good 
credit. Stewart v. Monad Engineer- 
ing Co., 26 Del. 165, 84 A 209 [aff 25 
Del. 35, 78 A 598]. 


[b] Evidence held insufficient to. 
show fraud in representations as to 
financial condition. In re Marengo 
County Mercantile Co., 199 Fed. 474; 
Endicott Johnson Corp. v. Shapiro, 
200 Iowa 843, 205 NW 511; Pyrene 
Mfg. Co. v. Burnell, 127 Me. 503, 144 
A 649; Dennis v. Leaton, 72 Mich. 586, 
40 NW 753; Greene v. Fon Dersmith,,. 
200 Pa. 625, 50 A 209. 


[c] Prima facie evidence.—Where 
the buyer’s agent makes the same rep- 
resentations as to the buyer’s respon- 
sibility as the buyer had made to him 
with reference to the purchase, this 
fact warrants the inference that 
the agent was authorized to make 
such representations to the seller, and 
if after a bill for the goods is sent 
to the buyer and payment demanded, 
the buyer promises to pay the next 
week, but before that time fails in 
business, it constitutes prima facie 
evidence of the falsity of the repre- 
sentation of solvency made at, the 
time of the purchase. Smith v. Frank, 
25 N. Y. Super. 626. 


5. Barber vy. Whitaker Mfg. Co., 
180 Ark. 183, 20 SW (2d) 864. 
6. Williams v. Walker, 167 Ark: 


678, 265 SW 348. 


[a] Evidence held sufficient to 
show that agreement between makers 
of note and payee that cotton grown 
by makers should be applied on in- 
debtedness, at seventeen cents per 
pound, was obtained by fraud. Wil- 
ome v. Walker, 167 Ark. 678, 265 SW 


7. Brown v. Montgomery, 20 N. Y. 
287, 75 AmD 404; Benedict v. Schaet- 
tle, 12° Oh. St. 5115. 


8. In re American Knit Goods 
Mfg. Co., 173 Fed.. 480, 97 CCA 486 
[aff 155 Fed. 906]; Bentley v. Wool- 
son Spice Co., 1 Nebr. (Unoff.) 558. 
95 NW 803; Ward v. Woodburn, 27 
Barb. (N. Y.) 346; Greene v. Fonder- 
smith, 200 Pa. 625, 50 A 209. 


[a]. Thus a court cannot infer that 
a bankrupt’s financial statement used 
as a basis for credit was false on 
February 28, because the bankrupt’s 
assets realized very much less than 
the amounts called for in the state- 
ment when they came into the posses- 
sion of the receiver in bankruptcy in 
August following. In re American 
Knit Goods Mfg. Co., 173 Fed. 480, 97 
CCA 486 [aff 155 Fed. 906]. 
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closure of insolvency.® 


[§ 136] e. Questions of Law and Fact.?° 
cordance with the general rules,++ what constitutes 
such fraud as will vitiate a contract of sale of per- 
sonal property is a question of law,” but the exist- 
ence of actual fraud is a question of fact;+? and ac- 
cordingly, where the evidence on such issue is clear 
and undisputed it is within the province of the court 
alone to determine as a matter of law whether or not 
the contract of sale has been vitiated by misrepresen- 
tation and fraud,'* and in the absence of testimony 
as to matters essential to make out a case of fraud 
and misrepresentation, a directed verdict is proper 
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[§§ 135-136 


But the fact that the contract provides that it is 


In ae- 


ulent.1° 


although there is some conflict in the testimony.?® 


9. Rice v. Heath, 5 NYSt 244. 


10. As to contract of sale in gen- 
eral see infra § 141. 


11. See Contracts § 991; 
208-218. 


12. Stewart v. Monad Engineering 
Co., 26 Del. 165, 84 A 209 [aff 25 Del. 
35, 78 A’ 598]. 


13. Stewart v. Monad Engineering 
Co., supra. 


14. Cantrell v. Dotson, 221 Ky. 494, 
299 SW 181; Judkins v. Chase, 121 
Me. 230, 116 A 582; Crivello v. Kline, 
(Mo. A.) 290 SW 86; Brown v. Hus- 
kamp, 141 S.C. 121, 1389 SE 181. 


[a] Experienced businessman, who 
Signs a contract for purchase of goods 
an'd notes for the purchase price, aft- 
er several hours of discussion of the 
transaction with the seller’s agent, is 
not, in an action:on the notes, enti- 
tled to submission to the jury of the 
question of whether he had been 
fraudulently induced to sign the con- 
tract by misrepresentation that he 
was signing a contract of agency. 
Brenard Mfg. Co. v. Sumrall, 139 Miss. 
507, 104 S 160. 


MeLory bederort, sv. 
189, 242 P 881. 

[a] Directed verdict for seller held 
warranted on issue of his fraud. Fri- 
bush v. Friedman, 211 Ala. 166, 100 S 
100; Continental ‘Jewelry Co. v. Min- 
sky, 119 Me. 475, 111 A 801; Waltner 
v. Smith, (Mo. A.) 274 SW 526; Amer- 
ican Nat. Bank v. Allen, 195 Mo. A. 
98, 190 SW 947; Brown v. Huskamp, 
PAIS CL iil, sO SH Let, 


[b] Direction of verdict for seller 
held erroneous in view of evidence of 
fraud improperly excluded. Conti- 
nental Jewelry Co. v. Kerhulas, 136 
S. C. 496, 134 SE 505. 


{c] Directed verdict for buyer 
held warranted where fraud of the 
seller is so clearly proved that hon- 
est and fair minded men could not 
reach a different conclusion so mani- 
fest that a verdict negativing it would 
be set aside. Judkins v. Chase, 121 
Me. 230, 116 A 582. 


; {[d] Directed verdict for buyer 

held not warranted: (1) For fraud 
in general. Cote v. Shaw, 125 Me. 
514, 132 A 425. (2) For fraud in sale 
of Stallion, although the contract was 
so adroitly drawn as to arouse sus- 


Fraud §§ 


Birks, 75 Cal. A. 


picion. Judkins v. Chase, 121 Me. 
230, 116 A 582. 
16. Arnold v. National. Aniline, 


etc., ee 20 F. (2d) 364. 

17. Si ESN Friedman, 211 
Ala. 166. *t00 Ss 10 

Ariz.—Arnett v. ea nee 25 Ariz. 
433, 218 P 986. 

Ark.—Shaver v. Clark County Bank, 
31 SW (2d) 132. 

Iowa.—lIowa Guaranty Mortg. Corp. 
vy. Lande, 202 NW 514. 

Kan.—Gill v. Smith, 
245 P1041. 


12 riSam. 1.8; 


Minn.—Cafferty v. Klatt, 147 Minn. 
245, 179 NW 1002. 


Miss.—Brenard Mfg. Co. 
rall, 139 Miss. 507, 104 S 160. 


Mo.—Ferry v. Woody, 210 Mo. A. 
98, 241 SW 78; Morbrose Inv. Co. v. 
Flick, 187 Mo. A. 528, 174 SW 189. 


Or.—Michelin Tire Co. v. Williams, 
125 Or. 689, 268 P 56. 


And see cases infra this note. 


[a] Evidence held sufficient for 
submission to the jury: (1) As to 
whether the quantity of goods was 
a material fact entering into the deal, 
so that seller’s representations in re- 
gard thereto, if false, constituted a 
defense. Wood v. Jones, 151 Ark. 614, 
237 SW 99. (2) Of fraud in proeur- 
ing buyer’s’ signature. Bixler v. 
Wright, 116 Me. 133, 100 A 467, LRA 
1917F 633. (3) Of fraud of. seller’s 
agent in making false representations 
relative to the article sold. J. I. Case 
Threshing Mach. Co. v. McKay, 161 
N. C. 584, 77 SE 848. (4) Where in 
an action alleging fraudulent repre- 
sentations there was testimony from 
which an inference might be drawn 
that the seller knowingly and inten- 
tionally took advantage of the buyer, 
the case is properly submitted to the 
jury. Baskin v. Sprout, 108 S. C. 226, 
93 SE 1004. 


{b] Evidence held insufficient to 
go to the jury: (1) As to fraud of 
seller inducing contract in general. 
Alpher-Kur-Greenberg Co. v. Holober, 
54 App. (D. C.) 236, 296 Fed. 983; 
Schramm vy. Barton Sugar Refining 
Co., 146 Mass. 211, 15 NE 571; Crivel- 
lo v. Kline, (Mo. A.) 290 SW 86; Bix- 
ler) pve Binn Chex. (Cive AL) 166 Siwi 
96. (2) As to fraud in procuring 
buyer’s signature to the contract. 
Harrison v. Walker, 124 Ark. 555, 188 
SW L723) As ito falsity fof state- 
ment as to condition of stock of mer- 
chandise. McGregor v. Phillips, 
(Iowa) 176 NW 206. 


18. Redpath v. Brown, 71 Mich. 
258, 39 NW 51; Devoe v. Brandt, 53 
N. Y. 462 [rev 58 Barb. 493]; Wolff 
v. Megargel, 123 NYS 368; Hedges v. 
Payne, 17 NYS 809. 


[a] Any evidence that will satisfy 
jury that a purchase was made with 
intent to defraud, and that affords 
reasonable proof of such a purpose, 
makes a case for the jury. Devoe v. 
Brandt, 538 N. Y. 462 [rev 58 Barb. 
493]. 

19. Ark.—Shaver v. Clark County 
Bank, 31 SW (2d) 132. 


Tll.—John Hemwall 
Derby, 207 Ill. A. 46. 


Kan.—Pellette v. Mann Auto Co., 
116 Kans 16;4225' PP’ 1067. 


Me.—Judkins v. Chase, 121 Me. 230, 
116. A 582; Bixler v. Wright, 116 Me. 
£33,000 A 467, LRA1917F 633. 


Mich.—Hysko v. Morawski, 230 
Mich, 221, 202 NW 923; Night’ Com- 
mander Lighting COmiws Michelsen, 226 


v. Sum- 


Auto, Co. v. 


Questions of fact. 
dence sufficient to be submitted to the jury on the 
issue of the seller’s'” or buyer’s!® fraud as the case 
may be, and such evidence is conflicting or of an am- 
biguous nature it is a question of fact for the jury 
to decide whether the contract was induced by mis- 
representation and fraud on the part of the seller1® 


without any guaranty or warranty, not specifically 
stipulated, does not entitle the seller to a directed 
verdict, if representations made by him as an induce- 
ment to the contracts are shown to have been fraud- 


Where, however, there is evi- 


Mich. 668, 198 NW 188; Parkhouse 
v. Hodge, 221 Mich. 308, 191 NW 13. 


Minn.—National Cash Register Co. 
v. Merrigan, 148 Minn. 270, 181 NW 
585; Cafferty yw Klatt, 147 Minn. 245, 
179 NW 1002. 

Mo.—Loveland v. Chapman, 218 Mo. 
A. 679, 267 SW 70; Luchow vy. Kan- 
sas City Breweries Co., (Mo. A.) 183 
SW 1123; Dyer v. Cowden, 168 Mo. 
A. 649, 154 SW 156. 


N. J.—Bantin v. Stanley Auto. 
Agency, (Sup.) 132 A 500. 

N. C.—Whitmore v. Heath, 155 N.C. 
304, 71 SE 313. 

N. D.—Steinbach vy. Bauclair, 38 N. 
D. 223, 164 NW 672. 

Oh.—Brenard Mfg. Co. v. Beeckel, 
24 Oh. A. 282, 156 NE 217. 

‘OKIl.—George O. Richardson Mach. 
Co. v. Duncan, 46 Okl. 21, 148 P 80. 

Or.—Laubhein v. Holsman, LTE AOr, 
78, 225 P 190. 

R. I.—Weil v. Quidnick Mfg. Co.. 
33 R. 1. 58,80 A’ 447. 

S. C.—Southern Iron, ete., Co. v. 
Bambersy ete; RB. (Co., Tot SoC. 506, 
149 SE 271. 

Tex.—Nichols v. Lorenz, 
237 SW 629. 


(Civ. A.) 


Vt.—Holbrook Grocery Co. v. Arm. 


strong, 97 Vt. 197, 122 A 458. 


Wash.—Great Western Motors v. 
Hibbard, 112 Wash. 541, 192.P 958. 


fa] Question of seller’s fraud held 
for jury: (1) In procuring execution 
of contract by buyer (Acme Food Co. 
v. Barber, 138 Mo. A. 9, 119 SW 989) 
(2) without his having read it 
(George O. Richardson Mach. Co. v. 
Duncan, 46 Okl. 21, 148 P 80), (38) or 
by its being misread to him (Birds- 
all v. Coon, 157 Mo. A. 439, 139 SW 
243). (4) In inducing buyer to sign 
an order not embodying the prior pa- 
rol agreement of the parties. Weil v. 
Quidnick Mite. Co.) 33) Ra ES 8) 800A 
447. (5) In procuring notes for the 
purchase price of a stallion. Judkins 
v. Chase, 121 Me. 230, 116 A: 5825 
Steinbach v. Bauclair, 38 N. D. 228, 
164 NW 672. 


[b] As to indebtedness.—Where in 
a buyer’s action to cancel his note 
given in payment for an interest in 
cattle upon which there was a lien, 
the contract stipulating that the sell- 
er “is not a party either to said in- 
debtedness or said lien,” the bill of 
sale shows no express or implied as- 
sumption of the indebtedness by buy- 
er, and the pleadings are broad 
enough to submit an issue as to per- 
sonal agreement that the seller was 
to discharge it, and, if such represen- 
tation as to indebtedness was the in- 
ducing cause, then the allegations and 
the terms of the instrument them- 
selves require the submission of such 
issue to the jury. Nichols y. Lorenz, 
(Tex. Civ. A.) 287 SW 629. 


[c] Defect in animal.—Where, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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or buyer.?° 


during the time that the owner of 
a cow had her, the cow gave good 
milk and her bag was all right, the 
court could not say as a matter of 
law that she was afflicted with a per- 
manent defect, from the fact that 
six or eight months before, while in 
the hands of another owner, she had 
given bad milk due to a temporary 
injury to her bag. Boston v. Alex- 
ander, 185 Mo. A. 16, 171 SW 582. 


20. Md.—Standard Horseshoe Co. 
v. O’Brien, 88 Md. 335, 41 A 898. 


Mich.—Weidman v. Phillips, 159 
Mich. 380, 124 NW 40; Pinkerton 
Bros. Co. v. Bromley, 119 Mich. 8, 77 
NW 307; Redpath v. Brown, 71 Mich. 
258, 39 NW 51; Ross v. Miner, 67 
Mich. 410, 35 NW 60. 

N. Y.—King v. Phillips, 
Super. 603; 


ait FAN Xe 
Talcott v. Hinstein, 10 
Daly 210; Hedges v. Payne, 17 NYS 
809; Salomon v. Van Praag, 48 How 
Pr 338 [aff 6 Hun 529]; Ash v. Put- 
nam, 1 Hill 302. 


Pa.—Soperstein v. Salsberg, 17 Pa. 
Super. 288; Donnelly v. Hoffman, 
etc., Co., 3 Brewst. 32. 

Wis.—Singer v. Schilling, 74 Wis. 
369, 43 NW 101. ‘ 


21. Ala.—Coleman v. Night Com- 
mander Lighting Co., 218 Ala. 196, 
118 S 377; Brown v. Freeman, 79 Ala. 
406; Moses v. Katzenberger, 84 Ala. 
95, 4 S 237. 


Iowa.—Iowa Guaranty Mort. Corp. 
v. Lande, 202 NW 514. 


N. Y.—Bareham v. Kane, 228 App. 
Div. 396, 240 NYS 128. : 


N. C.—Unitype Co, v. Ashcraft, 155 
NeeC-568, TL"SE 615 


Oh.—Floyd v. Edley, 6 Oh. Dec. 
(Reprint) 1185, 12 AmLRec 231; J. 
B. Colt Co. v. Wasson, 32.0. C, A. 369. 


S. D.—Spearfish Bank v. Graham, 
16 S. D. 49, 91 NW 340. 


Tex.—Fowler v. Carlisle, 
179 SW 528. 

Vt.—Niles v. Danforth, 97 Vt. 88, 
122 A 498. ; 

[a] Representations held for jury 
as to whether statement of facts or 
expression of opinion or prediction: 
(1) As to the qualities of a machine. 
Niles v. Danforth, 97 Vt. 88, 122 A 
498. (2) That heating plant would 
heat to seventy degrees at a cost not 


(Civ. A.) 


exceeding three hundred and fifty 
dollars. Bareham v. Kane, 228 App. 
Div. 396, 240 NYS 123. (3) That 


lighting plant would consume only 
one hundred pounds of carbide in 
six months’ period. Coleman _v. 
Night Commander Lighting Co., 218 
Ala. 196, 118 S 377. (4) That trucks 
purchased for hauling paving materi- 
al would do the work required, and 
that the roads upon which trucks 
were to travel were good gravel 
roads. Iowa Guaranty Mortgage 
Corp. v. Lande, (Iowa) 202 NW 514. 
(5) That tractor could be operated 
on the highway three hundred sixty- 
five days in the year, would haul 
loads of three or four tons, and as 
much as any team would haul at a 
load, and would haul where trucks 


Subject to these rules, unless the evi- 
dence is clear and undisputed it is generally a ques- 
tion for the jury as to whether a representation made 
by the seller was intended by him and understood by 
the buyer as a statement of fact or as a mere expres- 
sion of opinion or prediction,?! and if a statement 
or representation of fact whether it was false,?* and 
whether it was made fraudulently,?* with knowledge 
of its falsity,?* or whether material facts were fraud- 
ulently concealed by the seller,?®> and whether the 
buyer was in fact deceived by and relied on such 
fraudulent representation or concealment,?° and was 
justified in relying thereon,?7 or whether he had 
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and teams could not work, and would 
work in the snow. Niles v. Dan- 
forth, 97 Vt. 88, 122 A 498. 

Opinion or statement of fact as 
question of law or fact in general 
see Fraud § 210. 

Representations of fact or opinion 
generally see supra §§ 100-107. 

22. J. B. Colt Co. v. Wasson, 32 O. 
CPAs 86 9ee) Hahn, ve eBrickell); 35 
Wash. 189, 237 P 305, 131 Wash. 212, 
py AY Med Nesey 

23. Ariz.—Arnett v. Sanderson, 25 
Ariz. 433, 218 P 986. 


Ark.—Castleman v. Schuhardt, 128 
Ark. 445, 194 SW 1028. 


Iowa.—Farmers’, ete., State Bank 
v. Barnes, 198 Iowa 805, 200 NW 430; 
Pictorial Review Co. v. FitzGibbon, 
163 Iowa 644, 145 NW 315. 

N. Y.—Pharo v. Beadleston, 17 NYS 
730. 

Pa,—Bigler v. 
279. 

Sie ——soutivern s1ron, ete.) Os Ns 
Bamberg, etc., R. Co., 151 S. C. 506, 
149 SE 271, . 

24. TIowa.—Merchants’ Nat. Bank 
Neeanie Sy. 170 Iowa 675, 149 NW 
626. 


Flickinger, 55 Pa. 


Minn.—Johnson v. 18 


Minn. 288 


Mo.—Bunch vy. Paxton, (A.) 295 SW 
474, 

N. C.—J. I. Case Threshing Mach. 
ey v. McKay, 161 N. C. 584, 77 SE 
848. 

Ss. C—Southern- Tron, etc., Co." v. 
Bamberg, etc., R. Co., 151 S. C. 506, 
149 SE 271. 


{a] Evidence held sufficient to 
take to the jury the question wheth- 
er the sellers knew at the time of 
the sale that certain representations 
made by them as to the horse’s condi- 
tion were false. Merchants’ Nat. 
Bank v. Grigsby, 170 Iowa 675, 149 
NW 626. 

25. Sides v. Hilleary, 6 Harr. & J. 
(Md.) 86; Overhulser v. Peacock, 148 
Mo. A. 504, 128 SW 526 (sale: of 
horse). 3 


26. Ill.—John Hemwall Auto. Co. 
v. Derby, 207 Ill. A. 46. 


Iowa.—Pictorial Review Co. _ v. 
FitzGibbon, 163 Iowa 644, 145 NW 
oon 


Mo.—Pioneer Stock Powder Co. v. 
Broyles, (A.) 190 SW 643; Dyer v. 
Cowden, 168 Mo. A. 649, 154 SW 156. 


N. Y.—Mayer v. Dean, 115 N. Y. 
556, 22 NE 261, 5 LRA 540. 


S. C.—Southern Iron, etc., Co. v. 
Bamberg, ete., R. Co., 151 S. C. 506, 
149 SE 271. . 


Tex.—Swift v. Roach, (Civ. A.) 266 
SW 846. 

[a] Evidence held insufficient to 
raise issue of seller’s fraud in in- 
ducing buyers to sign contract but 
to show that they relied on verbal 
statements as promises to be per- 
formed in the future. Swift v. 
Roach, (Tex. Civ. A.) 266 SW 846. 


Wallower, 
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ample opportunity to ascertain all the facts prior 
to the time of the purchase.”® 
question for the jury as to whether the buyer in fail- 
ing to read the contract, or have it read to him, acted 
as a prudent man under all the circumstances, or 
whether he was guilty of negligence;?® or whether 
the buyer waived any fraud on the part of the sell- 
er,?° as by giving renewal notes on the seller’s prom- 
ise to make a satisfactory adjustment after discover- 
ing the fraud.*+ As to fraud on the part of the buyer 
it 1s ordinarily a question for the jury as to whether 
the buyer, at the time of the purchase, had an inten- 
tion not to pay for the goods,*? or whether a repre- 


It is also generally a 


27. Brenard Mfg. Co. y. Beeckel, 
24 Oh. A. 282, 156.-NE 217; Handy 
v. Waldron, 19 R. J. 618, 35:A 884; 
Holbrook Grocery Co. v. Armstrong, 
9% Vt. 197,.122: A. 458: 


[a] Withdrawal from jury.— 
Where the parties in a transaction 
for the purchase of Russian rubles, 
deal at arm’s length, a buyer of in- 
telligence and experience is not en- 
titled to rely on statements of the 
seller as to the value of rubles, and 
as to the political, economic, and 
financial conditions of Russia, and 
therefore an issue of fraud predicated 
thereon may properly be withdrawn 


from the jury. Low v. Colby, 1387 
Wash. 476, 243 P 18, 247 P 475. 
28. <Aultman, etc., Mach. Co. v. 


Schierkolk, 95 Kan. 737, 149 P 680; 
Harponola Co. v. Wilson, 96 Vt. 427, 
120 A 895; Hahn v. Brickell, 135 
Wash. 189, 237 P 305, 131 Wash: 212, 
229 P 739. 


[a] Illustrations.—(1) The fact 
that the buyer of an engine failed to 
examine the fire box because he could 
not examine it without soiling his 
clothes does not, as a matter of law, 
preclude him from relying on the 


seller’s statements as to its condi- 
tion. Aultman, ete., Mach. Co. v. 
Schierkolk, 95 Kan. 737, 149 P 680. 


(2) The fact that a merchant, tricked 


into giving an order for phonographs 
and induced by fraud to make par- 
tial payment. and ‘to give note, had 
ample opportunity to inspect the 
merchandise before paying therefor 
does not, as a matter of law, preclude 
defense based on false representa- 
tions of value. WHarponola Co. v. 
Wilson, 96 Vt. 427, 120 A 895, 


Effect of buyer’s. knowledge or 
means of knowledge on seller’s fraud 
see supra § 108. ’ 


29. Birdsall v. Coon, 157 Mo. A. 
439, 1389 SW 243; Manufacturers’ Oil, 
etc., Co. v. Averett, 192 .N. C. 465, 135 
SE 298. 

30. Garrett v. Neitzel, 48 Ida. 727, 
285 P 472; Harn v. Smith, 85 ,_Okl. 
137, 204 P 642; Harponola Co. v. Wil- 
son, 96 Vt. 427, 120 A 895. 

[a] Illustration—Where there is 
evidence that ‘the payee of a note 
given for phonographs was engaged 
in swindling merchants, and that the 
note was obtained by promises that , 
to 


representatives would be sent 
help in selling the phonographs, 
made as part of such scheme, the 


giving of the note did not, as matter 
of law, waive,the fraud inducing the 
purchase of the phonographs, and it 
can not be said, as a matter of law, 
that the ‘note was not’ procured 
through fraud. Harponola Co. vy. 
Wilson, 96 Vt. 427, 120 A 895. 


Waiver of fraud generally see in- 
fra §§ 159-162. 


31. Garrett v. Neitzel, 48 Ida. 727, 
285 P 472. 
32. Ark.—Gavin v. Armistead, 57 


Ark. 574,,22 SW 431, 38 AmSR 262. 


Ga.—T. M. Donnelly Co. v. Milli- 
gan, 37 Ga. A. 530, 140 SE 918; At- 
lanta Skirt Mfg. Co. v. Jacobs, 8 Ga, 
A. 299, 68 SE 1077, 
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sentation made by him was the expression of an opin- 
ion or the representation of a material fact,?* or 
whether he had made false and fraudulent represen- 
tations as to his financial condition,?+ or was guilty 
of fraud with respect to concealing his insolvency 
and inability to pay for the goods,*® and whether the 
seller was in fact deceived by and relied on such rep- 


resentations or concealment.?® 
Materiality of representation. 


Mass.—Phinney v. Friedman, 224 
Mass. 531, 113 NE 285. 
Mich.—Weidman v. Phillips, 159 


Mich. 380, 124 NW 40; Edson vy. Hud- 
son, 83 Mich. 450, 47 NW 347. 


Mo.—Bidault vy. Wales, 20 Mo. 546, 
64 AmD 205. 


N. Y.—Pequeno v. Taylor, 38 Barb. 
Pee: Buckley v. -Artcher, 21 Barb. 

2. 

Tex.—Boerner vy. Cicero . Smith 
Lumber Co., (Civ. A.) 293 SW _ 632 
[rev on other grounds (Commn. A.) 
298 SW 545]; Boaz v. Coulter Mfg. 
Co} (Civ. A): 40 SW 866. 


fal . Thus, where a buyer makes 
purchases shortly before failure, and 
at a time when his business is hope- 
lessly swamped, it is for the jury 
‘to say, to infer from all the surround- 
ing circumstances reflected by the 
evidence, whether or not the buyer 
at the time of the purchase, intend- 
ed to psy for the goods. Reid v. 


Lloyd, 67 Mo. A. 513; Johnson v. 
Monell, 2 Abb. Dec. (N. Y.) 470, 2 
Keyes 655: Byrd v. Hall, 1 Abb. Dec. 


(N. Y.) 285, 2 Keyes 646. 


[b] Evidence held sufficient to go 
to the jury on the question of fraud 
in the purchase of building material 
without intent to pay for it. Boer- 
ner v. Cicero Smith Lumber Co., 
(Tex. Civ. A.) 293 SW 632 frev on 
other grounds (Commn. A.) 298 SW 
545). 

33. Morse v. Shaw, 124 Mass. 59. 


Opinion or statement of fact as 
auestion of law or fact in general 
see Fraud § 210 


34. Sronneseee Coal eucs pa COme Ve 
Sargent, 2 Ind. A. 458, 23. NE! 215; 
Francheris v. Henriques, 24 HowPr 
CN. Y.) 165. 

35. Johnson v. Monell, 2 Abb. Dec. 
(N. Y.) 470, 2 Keyes 655. 


36. Kirkendall v. Hartsock, 58 
Mo. A. 234; Boyd v. Shiffer, 156 Pa. 
100, 27 A 60: Lee v., Burnham, 82 
Wis. 209, 52 NW 255; Singer v. Schil- 
ling, 74.Wis. 369, 43 NW 101. 

387. See Fraud § 211. 

88. Wood v. Jones, 151 Ark. 614, 
237.SW 99; J. B. Colt Co. v. Wasson, 
$20. C.TA. 369. 

39. Greenleaf v. Gerald, 94 Me. 91, 
46 A 799, 80 AmSR 377, 50 LRA 542; 
Caswell v. Hunton, 87 Me. 277, 32 A 


899. ; 

40. See Contracts §§ 310-325. 

41. See Contracts §§ 326-338. 

42. Ebell v. De Stephano, 97 N. J. 
Eg. 29,127 A258; Burne v. Van 


Raalte Co., 202 App. Div. 189, 195 NYS 
601; Belote v. Henderson, 5 Coldw. 
(Tenn.) 471, 98 AmD 432. 


As in the ease of 
fraud in general,*? the materiality to the contract of 
sale of a false representation made as an inducement 
to the contract, is ordinarily a question of fact for 
the jury,** although according to some authorities it 
is a question of law for the court.®® 

[§ 137] 5. Duress and Undue Influence. 
to the rules relating to duress,*® and undue influ- 
ence*! as applied to contracts in general, a contract 
of sale may be avoided by the buyer or seller, as the 
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it as void;*® 
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case may be, where his consent thereto has heen pro- 
cured by means of duress*? or undue influence** on 
the part of the other party to the contract although 
the party so influenced is a person of sound mind.*# 
Thus a seller who has sold his property under duress 
may so ratify the sale as to give it confirmation and 
validity, and exclude himself from the right to treat 
but in the absence of such ratification 
he is not divested of his title,*® and he may main- 
tain a suit in equity to set aside the contract,*7 or he 
may maintain replevin against a purchaser from the 
buyer at the forced sale.*§ 


Mere opportunity to exercise undue influence in 


the making of a bill of sale is not enough to justify 


Subject 
Evidence.°° 


[a] Acts not constituting duress. 
—The fact that a buyer cannot obtain 
particular goods elsewhere than from 
the particular seller and that the sell- 
er refuses to.sell at less than the usu- 
al market price, the same as he sells 
to other customers, does not consti- 
tute duress, in the absence of a con- 
tract to sell at a lower price. Stand- 
ard Box Co. v. Mutual Biscuit Co., 
10 Cal. A. 746, 103 P 938. 


[b] Not coercion.—Where a sale 
contract contains a strike clause, and 
a strike causes an increase in the 
cost of. production, on the seller’s 
threatening to claim a release as to 
fifty per cent of the contract unless 
the buyer will pay an advance in price 
on future shipments, an agreement by 
the buyer to pay such advance is not 
the result of coercion. Burne v. Van 
Raalte Co., 202 App. Div. 189, 195 NYS 
601. 


43. Campbell v. Lima, 212 Mass. 
11, 98 NE 610. 


44. Campbell v. Lima, supra. 


45. Belote v. Henderson, 5 Coldw. 
(Tenn.) 471, 98 AmD 432. 


46. Belote v. Henderson, supra. 


47. Rumph v. Abercrombie, 12 Ala. 
64; Marmion v. McClellan, 11 App. 
(D. C.) 467; Warner v. Warner, 30 
Ind. A. 578, 66 NE 760; Parris v. Cobb, 
26 S.C. Hq. 450. 


48. Belote v. Henderson, 5 Coldw. 
(Tenn.) 471, 98 AmD 4382. 


Cross references: 

Bona fide purchasers see generally in- 
fra §§ 612-660. 

Recovery of goods or proceeds for 
misrepresentation or fraud of buyer 
generally see infra §§ 905-926. 

Revlevin generally see Replevin 43 C. 
-J. p 404 
49. Walsh v. Walsh, 38 S. D. 628, 

162 NW 398. 


50. Evidence of fraud in’ general 
see supra §§ 127-135. 


51. Boardman v. Lorentzen, 155 
Wis. 566, 145 NW 750, 52 LRANS 476. 


[al Evidentiary presumption that 
the alleged wrong was not perpetrated 
exists in an action to set aside a 
transfer as procured by undue influ- 
ence. Boardman v. Lorentzen, 155 
Wis. 566, 145 NW 750, 52 LRANS 476. 


Presumption of undue _ infiuence 
generally see Contracts § 330. 


52. Mullen v. B®. A. Searls Co., 69 
W. Va. 790, 72 SH 1089; Boardman 
v. Lorentzen, 155 Wis. 566, 145 NW 
750, 52 LRANS 476. 

[a] No shifting of burden.—Upon 
a prima facie case of undue influence 
having been circumstantially or oth- 
erwise established, there is no shift- 


setting such instrument aside.*® 

The general rules apply as to the 
presumptions®? and burden of proof®? and as to the 
admissibility®® and weight and sufficiency®* of the 


ing of proof; but defendant must meet 
such prima facie case to’ such extent, 
at least that there is no longer clear 
and satisfactory proof of the facts 
constituting the charge of fraud: 
Boardman v. Lorentzen, 155 Wis. 566, 
145 NW 750, 52 LRANS 476. 
Burden of proof as to: 
Patees in general see Contracts § 


Undue influence in general see Con- 
tracts § 936 
53. Admissibility as to duress in 
general see Contracts § 964 


54 Mullen v. HE. A. Seances Co, 69 
W. Va. 790, 72 SE 1089; Boardman 
v. Lorentzen, 155 Wis. 566, 145 NW 
750, 52 LRANS 476. 


[a] Clear and satisfactory evi- 
dence is required to prove (1) duress 
(Mullen v. #. A. Searls Co., 69 W. Va. 
790, %2 SH, 10895 Price Vv. Poynette 
Bank, 144 Wis. 190, 128 NW 895) (2) 
or undue influence (Boardman v. Lor- 
entzen, 155 Wis. 566, 145 NW 750, 52 
LRANS 476). 


[b] Evidence held sufficient to 
show duress in sale: (1) By wife to 
husband’s creditor. Ebell v. De Ste- 
phano; .9% N.vd. Rig. 295, 127A 258: 
(2) In inducing seller to sign the bill 
of sale by threats which so affected 
his mental condition that he was in- 
capable of freely exercising his will 
power when he signed it. Price v. 
EOaoae Bank, 144 Wis. 190, 128 NW 

95s 


[c] Evidence held sufficient to 
show undue inflnence in procuring a 
bill of sale from a woman more than 
seventy-five years of age. catppell 
v. Lima, 212 Mass. 11, 98 NE 610. 


[d] Evidence held insufficient to 
show undue influence in procuring a 
bill of sale of a one-half interest in 
a herd of cattle in consideration of 
future services, notwithstanding the 
seller’s expectancy of life was short. 
Guedry v. Jordan, (Tex. Civ. A.) 268 
SW 191. 


[e] Acquiescence.—Where a _ per- 
son disposes of his property, and sur- 
vives for a considerable period there- 
after in such mental condition as to 
appreciate what he has done, and 
gives no sign that such disposition 
was not his free act, such circum- 
stances are strongly evidentiary that 
the disposition was free from undue 
influence. Boardman v. Lorentzen, 
155 Wis. 566, 145 NW 750, 52 LRANS 
476. 

Weight and suiiiciency of evidence 
as to: 
Duress 

981 


in genercl see Contrnets § 


Undue influence in general see Con- 


tracts § 982. 


For later cases, deveiopments and changes in the law see Annotations, same title and section number, — 


~_ 
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evidence to prove such duress or undue influence. 
The charge of obtaining property by undue influence 
may be cireumstantially, prima facie, established ;°° 
but this requires proof that the seller was susceptible 
to undue influence, that there was an opportunity and 
disposition to exercise such influence, and an indica- 
tion that it was exercised.°°® 


[§ 138] G. Evidence of Sale in General®’—1. 
Presumptions and Burden of Proof.°® The rules re- 
lating to the presumptions and burden of proof with 
respect to the existence and requisites and validity 
of contracts in general®® ordinarily govern and con- 
trol the presumptions and burden of proof as to 
contracts of sale.®° In accordance with such rules 
the burden is on the party, whether seller or buyer, 
who asserts such fact to prove the existence and 
validity of the contract of sale,°! the incapacity of 
one of the parties to enter into the contract,®? that 
the party making the sale acted as agent and not as 
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tion by the seller to recover the price or value of the 
goods sold,®°® the burden is on him to prove the ex- 
istence and validity of the contract of sale.°° But 
where the buyer alleges the contract as a basis for a 
set-off or counterclaim®’ or for the recovery of dam- 
ages for breach of contract,°* he has the burden of 
proving the contract as alleged by him.°® Where 
the buyer asserts such fact he has the burden of 
proving that he had revoked his order before its 
acceptanee’® and that the seller received notice 
thereof ;*1 or that the contract, which he has ad- 
mitted signing, does not, through the fraud of plain- 
tiff, express the real contract.71% 

Presumptions. Where the contract of sale is re- 
duced to writing, in the absence of mistake7? or 
fraud,** it will be presumed to embody the agree- 
ment in full,7* and the parties will be presumed to 
have understood the terms and legal effect of the 
agreement, and to have assented thereto;7® and if 


principal,®* or that the sale was a fictitious one and 
For example, in an ac- 


not meant to convey title.°* 


55. Boardman v. Lorentzen, 155 
Wis. 566, 145 NW 750, 52 LRANS 476. 


56. Boardman v. Lorentzen, supra. 


57. Cross references: 

Best and secondary evidence of sale 

see Evidence §§ 1259-1262. 
Customs and usages as to sales see 

Customs and Usages §§ 54, 55. 
Documentary evidence in general see 

Evidence §§ 1027-1168. 

, Evidence as to: 
pf Stdenagion or price see supra §§ 
40—42 
Duress ‘and undue influence see su- 
pra s, 13.7. 

Fraud see supra §§ 127-136. 

Parties see supra §§ 17-21. 

58. As to: 

Consideration or price see supra § 40. 

Duress and undue influence see Supra 
§ 137. 

Fraud see supra §§ 127, 130. 

Parties generally see supra § 17: 

59. See Contracts §§ 962-948. 

60. See cases infra notes 61-78. 

61. Sheeran v. Tucker, 166 Ky. 483, 
179 SW 426; Acme Food Co. v. Bar- 
ber, 138 Mo. A. 9, 119 SW 989; Texas, 
ete) ‘Ks Col valLucas;, Tex. Civi iA.) 
190 SW 800. And see cases infra 
notes 62-66. 

62. See supra § 17. 

63. Luhring Lumber Co. v. Bean, 
‘88 Ind. A. 554, 163 NE 620; Waugh v. 
' Bluefield Supply Cor LO W. Va. 671, 
150 SE 373. 


[a] Thus the burden of proving 
the agency of one selling lumber to 
defendant to whom defendant alleged 
payment is on the seller. lLuhring 
Lumber Co. v. Bean, 88 Ind. A. 554, 
163 NE 620. 


64. Russel v. Clinton Motor Co., 
147 Tenn. 57, 245 P 529. 


65. See infra §§ 946-1021. 


66. U.S.—Schutz v. Jordan, 141 U. 
S. 213, 11 SCt 906, 35 L. ed. 705 [aff 
32 Fed. 55]. 


Ala.—American Oak Extract Co. v. 
Ryan, 112 Ala. 337, 20 S 644. 


Ark.—Coplen v. Texarkana Tire 
House, 148 Ark. 108, 229 SW 26. 


Conn.—Alpert v. Bright, 74 Conn. 
614, 51 A 521. 


Del.—_Heidelbaugh v. Cranston, 20 
Del. 464, 56 A 367. 


Fla.—Chase v. Miller, 
88 S 312. 


Ga.—Ailey v. Lindale Co-op. Store, 
33 Ga. A-f63, 125. SH 717. 


Ill.—Arnold v. Tobey, 6 Ill. A. 288. 
[55 C. J.—12] 


81 Fla. 472, 


Iowa.—Remsen Sand, etc., Co. Vv. 
Voiles Constr. Co., 221 NW 502; Qua- 
— City: Cut Glass Come Webber, 156 

Iowa 678, 137 NW 925. 

La.—Jaccuzzo v. Myrtle Grove Sug- 

ars; 12 Ha. A.-530, 126=S-593. H 


Me.—Edmunds v. Wiggin, 
505. 

Mass.—Cruver Mfg. Co. v. Rous- 
seau, 240 Mass. 168, 132 NE 723. 

Minn.—Geiser Mfg. Co. v. Yost, 90 
Minn. 47, 95 NW 584; Russell v. Wis- 
consin, ete., a COs, 39 Minn. 145, 39 
NW 302. 


Mo.—Acme Food Co. v. Barber, 138 
Mo. A. 9, 119 SW 989. 

Nebr.—S. Hirsch Distilling Co. v. 
Roach, 92 Nebr. 624, 188 NW 1131. 


N. Y.—Rose v. Wells, 36 App. Div. 
593, 55 NYS 874; General Auto. Sup- 
ply’ Co. Ve Rockwell, 162, NYS 210; 
Ampel v. Seifert, 84 NYS 122. 


N. D.—Skogness v. Seger, 35 N. D. 
366, 371, 160 NW 508 “Laquot Cyels 
Morris v. Occident El. Co., 33 N. 
447 157" NNW. 4863) Dra IR. sD: maton 
Chemical Co. v. Doherty, SS LeIN ese dato 
153 NW 966. 


Tex.—San Antonio Mach., etc., Co. 
v. Central Texas Power, etc., Co., 
(Civ. A.) 295 SW 229; Texas, etc., R. 
Co. v. Lucas, (Civ. A.) 190 SW 800. 


Utah.—Spratt v. Paulson, 49 Utah 
oe L6t 1120. 


fa] In ordinary suit on account, 
verified by plaintiff, where the answer 
denies material allegations of peti- 
tion, and denies indebtedness, plain- 
tiff has the burden of proving the con- 
tract for sale of goods as alleged in 
bill. of particulars. Ailey v. Lindale 
Co-Op. Store, 33 Ga. A. 63, 125 SE 717; 
Lindale Co-op. Store v. Ailey, 32 Ga. 
A. 30, 122 SE 718. 


[b] Implied promise.—(1) Where 


24 Me. 


plaintiff relies on an implied promise 


to pay for the goods he has the bur- 
den to establish facts from which the 
promise would arise. San Antonio 
Machine, etc., Co. v. Central Texas 
Power, etc., Co., (Tex. Civ. A.) 295 SW 
229. (2) Where the declaration con- 
sists of the common counts for goods 
bargained and sold, and goods sold 
and delivered, and concludes with an 
allegation that defendant promised to 
pay the several sums of money on re- 
quest, the burden is on plaintiff under 
the general issue to prove the sale 
and delivery of the goods or delivery 
from which a sale may be inferred. 
Chase v. Miller, 81 Fla. 472, 88 S 312. 


{c] Acceptance by home office.—In 


it has been recorded it is presumptive proof of its de- 
livery,‘® although the attesting witness in his affi- 


an action by the seller on a contract 
which provides that it is subject to 
acceptance by the seller’s home office, 
it is incumbent on the seller to prove 
that the buyer’s offer was accepted 
and notice of acceptance sent to the 
buyer. Cruver Mfg. Co. vy. Rousseau, 
240 Mass. 168, 132 NE 723. 


[d] Acceptance of counter offer.— 
Where the purported acceptance of an 
order given by defendant contained 
terms different from the order, it con- 
stituted a counter offer, which plain-' 
tiff must prove was accepted by de- 
fendant. Hubbs vy. Richard, 119 Misc. 
436, 197 NYS .45 [aff 212 "App. Div. 
868 mem, 208 NYS 842 mem]. 


Burden of proof and presumptions 
a aeRer for price generally see infra 


67. See infra §§ 968-974. 


68. See infra §§ 1099-1167. 
69. Ehrman Mfg ce v. Carroll, 
214 Ala. 6, 106 S 163: F. Goodrich 


Rubber Co. Vv. Nanas (Mo. As) 271 
SW 1029; Old Dominion Coal Corp. v. 
Snipes, 142 Va. 33h, 4128 FS aiss 
Bloomberg-Michael Furniture Co.) ve 
Coppens, 141 Va. 18, 126 SE 59. 


[a] Where buyer counterclaims 
(1) for damages for the seller’s re- 
fusal to deliver goods, he has the bur- 
den of establishing that the seller ac- 
cepted the order and agreed to deliv- 
er the goods. Ehrman Mfg. Co. v. 
Carroll, 214 Ala. 6, 106 S 165; B. F. 
Goodrich Rubber Co. Vie Newman, (Mo. 
A.) 271 SW 1029. (2) Where he coun- 
terclaims for failure to deliver an ad- 
ditional order, the burden rests on 
him to prove that the seller agreed 
to sell such additional order. Old 
Dominion Coal Corp. v. Snipes, 142 Va. 
331, 128 SE 518. 


70. American Case, ete. Co. v. 
Wetzler, 148 Wis. 168, 1834 NW 489. 


Revocation of order in general see 
supra §§ 47-53. 


71. Felt, etc., Mfg. Co. v. North- 
western Hegg, etc., Co., 178 Wis. 552, 
190 NW 431. 


7144. Acme Food Co. 


v. Barber, 
138 Mo. A. 9, 119 SW 989. 


72. See supra §§ 77-82. 

73. See supra §§ 86-137. 

74 Omaha Cooperage Co. vy. Ar- 
mour, 170 Fed. 292, 95 CCA 488. 

75. Letts-Parker Grocer Co. v. 


Marshall, 232 Mass. 504, 122 NE 647. 


76. Brockett v. American Slicing 
Mach. Co., 18 Ga. A. 670, 90 SH 366. 
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davit of acknowledgment does not state that there 
was a delivery of the instrument.’? 
tract of sale is made subject to the rules of an as- 
‘sociation, it will be presumed that business men mak- 
ing such rules part of the sales contract had sufficient 


reason for doing so.** 


[§ 139] 2. Admissibility.7® As in the case of con- 
tracts in general,*® although parol or extrinsic evi- 
dence is not. admissible to vary or contradict a writ- 
ten contract of sale,81 it is admissible to show the 
existence of such a contract,®? notwithstanding a 


Presumption of delivery of contract 
in general see Contracts § 944. 

77. Brockett v. American Slicing 
Mach. Co., 18 Ga. A. 670, 90 SE 366. 


78. Garner v. Jesse C. Stewart Co., 
39 BF. (2d)..49. 
79. As to: 
Contracts in general see Contracts §§ 
960-970. 
Fraud see supra §§ 128, 131-134. 
Parties see supra §§ 18, 19. 
Price or consideration see supra § 41. 
Parol or extrinsic evidence to vary 
or contradict contract of sale see Evi- 


dence §§ 1451-1454, 1474-1483, 1544, 
1677. 

80. See Contracts §§ 960-970. 

81. See Evidence §§ 1451-1454, 


1474-1483, 1544, 1677. 


, 82. People’s Bank, etc., Co. v. 
Walthall, 200 Ala. 122, 75 S 570; Run- 
yon v. Runyon, 199 Ky. 378, 251 SW 
173. And see cases infra notes 84— 


88. 


[a] Thus extrinsic evidence is ad- 
missible to Show whether the parties 
intended an absolute sale of cotton 
or an advance pending the completion 
of sale. People’s Bank, etc., Co. v. 
Walthall, 200 Ala. 122, 75 S 570. 


[b] Comparison of signatures.— 
Where the buyer denies ordering the 
goods or signing the contract, a let- 
ter written by him and a bill of lad- 
ing with his signature are properly 
admitted in evidence as a standard 
of comparing his signature. Foutz v. 
Western Picture Frame Co., (Tex. 
Civ. A.) 180 SW 943. 


83. Runyon v. Runyon, 199 Ky. 378, 
251 Sw. 173. 


84. Mount Lincoln Coal Co. v. 
Lane, 23 Colo. 121, 46 P 632; Williams 
v. Emerson-Brantingham Impl. Co., 
(Mo. A.) 198 SW 425; Blasius v. Avri 
Chemical Co., 184 App. Div. 612, 172 
NYS 367; Ballard v. Freideberg, 177 
App. Div. 715, 164 NYS 912; North- 
eastern Nash Auto. Co. v. Bartlett, 
100 Vt. 246, 136 A 697. And See cases 
infra this note and notes 85-88. 


[a] Acceptance of order for goods 
(1) may be proved by facts and cir- 
cumstances. 
Brangtingham Impl. Co., (Mo. A.) 198 
Sw 425. (2) Form and sufficiency of 
acceptance in general see supra §§ 57— 
67. 


{b] Suitability of goods to the 
needs of the alleged buyer is a fact 
to be considered in 
whether the parties came to an agree- 
ment. Shrimpton v. Brice, 102 Ala. 
655, 15 S 452; Upton v. Winchester, 
106 Mass. 330. , 


‘[e] Unusual character of agree- 
ment.—As respects a seller’s claim 
of a contract right to recover the dif- 
ference in freight on ties which were 
guaranteed not to run over three thou- 
sand three hundred pounds per one 
thousand feet, and which ran much 
less, the fact that parties would not 
be apt to make such contract should 
be taken into consideration. W. J. 
Foye Lumber Co. v. Pennsylvania R. 
Co., 10 F. (2d) 4387 [certiorari den 271 


Williams v. Hmerson-- 


determining 
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Where a con- 


sale of real estate was made at the same time. 
cordingly, where there is a dispute as to the existence 
of a valid contract and the terms thereof, evidence is 
admissible of all the facts and circumstances sur- 
rounding the transaction which tend to establish or 


[§§ 138-139 


83 


Ac- 


refute the contract,’+ such as evidence of the acts 


U. S. 681 mem, 46 SCt 632 mem, 70 
L. ed. 1149 mem]. 


[d] Contract which has been re- 
scinded for nonpayment for goods de- 
livered is admissible in an action up- 
on the common counts to show the 
ordering of the goods, the price to be 
paid therefor, etc. Wabash Portland 
Cement Co. v. Bracey, 160 Ill. A. 18. 


85. See cases infra this note. 


[a] Evidence held admissible: (1) 
Evidence is admissible that the buyer 
was making an open, fixed offer for 
cotton upon certain terms, and that 
the: seller went to his office and put 
down six bales on a cotton contract 
and made a memorandum thereof in 
the buyer’s book. Smith v. Wilson 
Mercantile Co., 6 Ala. A. 171, 60 S 484. 
(2) As to a contract to build a con- 
tinuous high-pressure press, 
prints and part list, submitted by the 
buyer to the builder as specifications, 
together with letters, are admissible 
as evidence of what constituted the 
contract. Western Steel, etc., Co. v. 
Feykert, 69 Cal. A. 763, 232 P 465. 
(3) Where defendant denies purchas- 
ing the goods, evidence, that plaintiff 
had filed a claim for the same goods 
against the estate of one deceased is 


a circumstance tending to show sale: 


to the decedent. S. Hirsch Distilling 
eae Roach, 92 Nebr. 624, 138 NW 


[b] Order directing shipment, 
signed by the buyer, is admissible as 
evidence of an outright sale, where 
there is no dispute as to the correct- 
ness of amount and kind of goods or- 


dered. Sokolove v. Hirsch, 95 Pa. Su- 
per. 606. 
[c] Acceptance order, transmitted 


to the seller by his agent, is admis- 
sible in evidence where the buyer has 
accepted the goods, thereby treating 
it as a contract so as to become bound 
thereby. Franklin Sugar Refining Co. 
v. Merchants’ Grocery Co., 133 S. C. 
274, 130 SE 886. 


[d] Knowledge of offer.—Evidence 
that it was a matter of common re- 
pute in the seller’s neighborhood that 
an offer was being made for certain 
goods as well as its terms, is admissi- 
ble to show that the seller knew of 
the offer. Smith v. Wilson Mercantile 
Co., 6 Ala, A. 171, 60 S 484. 


[e] Acts not connected with trans- 
action cannot be shown to prove an 
alleged sale. Cline v. Hubbard, 31 
Mich. 237; 


86. See cases infra this note. 


[a] Evidence held admissible.— 
Where an agent of the seller employs 
a Subagent to secure terms from a 
buyer for a sale of wool, which are 
accepted by the seller, the testimony 
of the subagent and sales note deliv- 
ered by him to the buyer are properly 
admitted in an action for a breach of 
the contract. Fulton v. Grace, 143 
Va. 12, 129 SE 374. 


[b] Report and opinions of ex- 
perts.—On the question whether the 
buyer had accepted the contract after 
a demonstration of a secret process, 
evidence is admissible of reports 


blue-~ 


Lyon v. Kidder, 48 Vt. 42.. 


and declarations of the buyer and seller®® or of their 
representatives®® bearing on the transaction, inelud- 
ing their prior negotiations, conversations and cor- 
respondence with respect to the sale;°* and where 
the contract is negotiated by a broker who acts as 


made to the buyers by their experts 
and of the advice given and the opin- 
ions expressed to the buyers. Conry 
v. McLean, 117 Kan. 595, 232 P 1030. 


[ec] Telephone conversation be- 
tween seller and his agent as to lim- 
itation of the agent’s power is admis- 
sible as showing the nature of a sale 
contract executed by the agent. Peo- 
ple’s Bank, ete., Co. v. Walthall, 200 
Ala. 122, 75 S 570: 

87. Ala.—Steen v. Sanders, 116 Ala. 
155, 22 S 498; Knight. v. Reed, etc., 
Fore MfeisCo., 26) Adaiw-A.- 825015 oS 

30. 

Cal.—Western Steel, etc. Co. v. 
Feykert, 69 Cal. A. 763, 232 P 465. 

Colo.—Nitro Powder Co. v. Kearns, 
50. Colo. 1, 114 P 396. 


Del.—Weishut v. Layton, 28 Del. _ 


364, 93 A 1057. 


Ind.—King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 


Iowa.—Albia Light, ete., R. Co. v. 
Gold Goose Coal, etc., Co., 176 NW 
(22, 192, \lowa, 8695) 1855 ONIW. ots 
Bonnot Co. v. Newman, 109 Iowa 580, 
80 NW 655. 


Md.—Swindell v. Gilbert, 100 Md. 
399, 60 A 102; Joseph Joseph Bros. 


Co. v. Schonthal Iron, ete. Co. 99 
Md. 382, 58 A 205. 
Mich.—Ortmann v. Fletcher, 117 


Mich. 501, 76 NW 68. 


Mo.—Antrim Lumber Co. v. Daly, 
(A.) 190 SW 971. 


N. Y.—kKumberger v. Congress 
Spring* Cos bs NPY, 339s th eN Eos 
Mead .v. Shea, 92 N. Y. 122° [aff 27 
Hun 543]; Richard v. Wellington, 66 
N. Y. 308; ‘New York Mercantile 
Trading Co. v. Louis B. Brahar, Inc., 
187 App. Div. 527,176 NYS 179; Bax- 
ter v. Iglesias, 176 NYS 711. , 


Pa.—E. Frank Coe Co. v. EHichen- 
berg, 22 Pa. Super. 287. 


C.—Allen v. Burnett, 92 S. C. 95, 


Ss. 
75 SE 368 

Tex.—Compagnie Des Metaux Uni- 
tal v. Victoria Mfg. Co., (Civ. A.) 107 
SW 651; Dorsey Printing Co. v. 
Gainesville Cotton Seed Oil Mill, ete., 
Co., 25 Tex. Civ. A. 456, 61 SW 556. 

Va.—Ney v. Wrenn, 117 Va. 85, 84 
SE 1. 

Can.—McCatherine v. Brewer, 
CanLJNS 248. 


And see cases infra this note. 


[a] Sale by parol can be proved 
only by what was said and done be- 
tween the parties. Fifield v. Elmer, 
25 Mich. 48. 


[b] Letters.—(1) A letter from the 
buyer admitting the purchase or re- 
ceipt of the goods is admissible as 
evidence of a sale. Nitro Powder Co. 
v. Kearns, 50 Colo. 1, 114 P 396; Al- 
len) Va, Burnett, 92S Ciro 5s yon Sm 
368. (2) A letter written in reply 
to an offer to sell a horse, stating that 
“I would like to get it at once, if it 
would do me, which I am certain it 
will,’ is admissible in connection 
with parol evidence to prove a gale 
of the horse. Stagg v. Compton, 81 
Ind. 171. (8) Where a buyer wrote 
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a mere middleman, telegrams and letters between the 
broker and seller with regard to the sale are admis- 
So also, evidence is ad- 
missible as to the general custom or usage as to such 
transactions,®® or as to the usual custom of one of 
the parties,®° or the usual course of dealing between 
But evidence is irrelevant and imma- 
terial, on the question whether a contract of sale had 


sible against the buyer.’$ 


the parties.°1 


asking for certain quotations, to 
which the seller replied by letter that 
he was quoting prices, and shortly 
thereafter the seller wrote that ‘this 
order is accepted,’ and mailed an 
itemized list of property with prices 
Stating that, not hearing to the con- 
trary, the seller would ship as en- 
tered, and stating that the communi- 
cation was an acknowledgment of the 
customer’s order, the letters were 
parts of the contract, and admissible 
in evidence. Antrim Lumber Co. v. 
Daly, er (Mo.wt LAL) + 190) SW 971. (4) 
Where a seller mails to the buyer a 
written confirmation purporting to 
contain all the conditions of sale, and 
the buyer replied by another confir- 
mation, and the seller predicates the 
contract on the last confirmation, ex- 
clusion of the first confirmation from 
evidence in an action for refusal to 
accept the goods is error. Baxter v. 
Iglesias, 176 NYS 711. 


[c] Where contract is signed only 
by the buyer, but the oral agreement 
is proved by the testimony of the 
seller, the admission of evidence of 
interviews and negotiations between 
the parties and their representatives 
which resulted in the sale and de- 
livery to the buyer is not erroneous. 
Ney v. Wrenn, 117 Va. 85, 84 SE 1. 


[d] Copies of orders.—Where the 
buyer claims that two orders signed 
by him differed in their terms, both 
copies of the order are admissible to 
show the real contract between the 
parties. King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 


fe] Testimony of disinterested 
witness, who was present at the time 
of the alleged sale, that the alleged 
seller then said that he would put 
the property in question on the al- 
leged buyer’s premises, aS an adver- 
tisement, is admissible to show that 
there was no sale. Packard v. Back- 
us, 78 Wis. 188, 47 NW 183. 


{f] Implied agreement.—In an ac- 
tion for the price of. machines, re- 
turnable after thirty days from a 
test, defended on the ground of an 
implied agreement extending the time 
for testing, questions to a witness 
relative to the use to which the ma- 
chines were to be put, and conversa- 
tions as to how the machines were 
to work, and whether the purchaser 
desired to continue their use, are 
proper as tending to show an implied 
agreement. Underwood v. New Neth- 
erland Bank, 150 NYS 487. 


{g] Termination of consignment. 
—Where goods are consigned for sale 
under a contract that, unless they are 
returned within eight months, the 
consignee shall be liable for the price, 
letters from the buyer to the seller 
are admissible to show the termina- 
tion of the contract.and notice to re- 
move the goods. Owensboro Wagon 
Co. v. Riggan,. 151 N. C. 3038, 66 SH 
126. 

[h] Material furnished third per- 
son.— Where material was furnished 
to a third person on the strength of 
a letter from a buyer which, under 
the construction given it by the sell- 
er, was a promise of the buyer to 
pay for materials furnished such per- 
son, and the buyer denied the sell- 
er’s version of the letter which has 
been lost, subsequent letters written 
by the buyer during the time the ac- 
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ere? 


count in suit was- being contracted, 
and afterward, although insufficient 
in themselves to fasten liability un- 
der the statute of frauds, are admissi- 
ble as tending to show a recognition 
by the buyer of the debt as having 
been originally contracted upon his 
authority and credit, thus affording 
corroboration of the seller’s version 
of the language of the original letter 
and a consistent interpretation by the 
parties. Lacey v. Meador, 170 Ala. 
482, 54 S 161, AnnCas1912D 787. 


88. Adkins-Polk Co. v. Barkley, 
(Tex. Civ. A.) 297 SW 757; Independ- 
ent Fruit Co. v. Platt Produce Co., 
(Tex. Civ. A.) 250 SW 1067. 


[a] TIllustration.—Where a seller 
wires a broker a quotation on ship- 
ment of potatoes, and the broker com- 
municates the offer to the buyer, who 
in turn wires a counter proposal to 
the seller through the broker, the sell- 
er accepts the counter proposal, no- 
tifying the broker who confirms the 
sale by telegram to each party, but 
the buyer refuses to accept delivery 
on ground potatoes were not as speci- 
fied, in an action by the seller, ad- 
mission of telegrams communicating 
counter proposal to seller, and one 
confirming the sale and the other sent 
by seller accepting sale, is not er- 
ror, being inseparably connected with 
the transaction and bearing on the is- 


sues. Independent Fruit Co. v. Platt 
ee Co., (Tex. Civ. A.) 250 SW 
067. 

89. Scudders-Gale Grocery Co. v. 


Gregory Fruit Co., 9 Cal. A. 553, 99 
P 978; Anderson vy. Farmers’ Co-op. 
Shipping, etce., Co., 29 S. D. 450, 136 
NW 1123. 


[a] Tllustrations.—(1) Where the 
buyer claims a completed contract by 
correspondence for the purchase and 
sale of fruit, evidence is admissible 
as to the three ‘different ways such 
fruit is sold in that market, as tend- 
ing to show the materiality of his of- 
fer to buy, as a modification of the 
seller’s offer to sell. Scudders-Gale 
Grocery Co. v. Gregory Fruit Co., 
Cal. A. 553, 99 P 978. (2) In replevin 
to recover wheat stored, evidence as 
to whether defendant stored wheat 
for anybody or was engaged in the 
business of storing grain at any time 
is material upon the issue of wheth- 
er plaintiff sold his wheat to defend- 
ant or merely placed it in storage. 
Anderson v. Farmers’ Co-op. Ship- 
ping, ete., Co., 29 S. D. 450, 1836 NW 
1123. 


[b] Custom of brokers.—Evidence 
that where a sale is made through a 
broker, each party receives a mem- 
orandum of the sale from the broker 
but that neither party receives any 
writing from the other is not ad- 
missible to prove the contract. God- 
dard v. Garner, 109 Ala. 98, 19 S 518. 


Customs and usages applicable in 
case of sales generally see Customs 
and Usages §§ 54, 55. 


90. Roach Wholesale Grocery Co. 
v. Dreyfus, 110 Ark. 621, 162 SW 1101. 
But see Dowagiac Mfg. Co. v. Wat- 
son, 90 Minn. 100, 95 NW 884 (hold- 
ing that evidence as to the custom of 
a buyer in giving notice of the ac- 
ceptance of contracts is not admissi- 
ble to show that the contract was ac- 
cepted). 


[a] Custom to 


Subsequent acts and declarations. 
acts, declarations, or correspondence of the parties 
subsequent to the time when the contract of sale is 
alleged to have been made is not admissible for the 
purpose of proving or disproving the contract®* ex- 
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been made, as to the’policy or wisdom of making the 
purchase,®” or as to the financial rating of the buy- 


Evidence of 


Where the buyer claims that the 
transaction is an accepted contract 
of sale, and the seller that it is mere- 
ly an order given subject to his ac- 
ceptance, it is not improper to allow 
the seller to testify that it was his 
custom to investigate the financial: 
standing of buyers before orders were 
accepted and filed. Roach Wholesale 
Grocery Co. v. Dreyfus Bros., 110 Ark.: 
621, 162 SW 1101. 


91. Cardwell v. Uhl, 105 Kan. 249, 
182 P 415; Joseph Joseph, etc., Co. v. 
Schonthal Iron, etc., Co., 99 Md. 382, 
58 A 205; Arndt v. Crowell, 138 Okl. 
251, 280 P 815; Benson v. Hart, 10 
Wash. 301, 38 P 1041. 


[a] As to letters of confirmation. 
—Where there is evidence of a prac- 
tice among grain dealers, which had 
been followed in prior transactions 
between the parties, to mail letters 
of confirmation of oral contracts, such 
confirmations are admissible in cor- 
roboration of testimony that oral con- 
tracts to which they refer were made. 
Ps v. Uhl, 105 Kan. 249, 182 P 


[b] As to nature of contract.— 
Evidence of the course of dealing be- 
tween the parties for a long period 
is admissible to show whether the 
contract is a bailment or sale. Arndt 
v. Crowell, 138 Okl. 251, 280 P 815. 


[c] Written order purporting to 
come from buyer is admissible, where 
it appears that the person who 
brought the order had been in the 
habit of getting goods for the buyer 
from the seller and that he had pre- 
viously been in the seller’s store with 
the buyer when the latter was pur- 
chasing goods, and where the buyer 
does not deny that he received the 
goods called for by the order in ques- 
tion or those previously delivered 
to him who had presented it. Benson 
v. Hart, 10 Wash. 301, 38 P 1041. 


92. Shrimpton v. 102 Ala. 


655, 15 S 452. 

93. Shrimpton v. Brice, supra. 

94. Webster Bros. Milling Co. v. 
Bingham; 14 Ariz. 50, 125 P 709; A. 
Hirschman Co. v. Kiewel, 79 Minn. 
239, 82 NW 574; Blasius v. Avri 
Chemical Co., 184 App. Div. 612, 172 


Brice, 


NYS 367; Gibbon v. Hughes, 76 Wis. 
409, 45 NW 588. 
[a] Thus, where a seller denies 


the making of a contract to deliver 
benzoic acid of his own manufacture, 
evidence of his inability to manufac- 
ture, and of difficulty in securing raw 
material for manufacture at a time 
subsequent to the making of the con- 
tract, is not admissible as bearing on 
the probabilities of the making of 
the contract. Blasius v. Avri Chem- 
ical Co., 184 App. Div. 612, 172 NYS 
367. 

[b] Attempt to resell.—Hvidence 
that after the property had been re- 
jected, the seller attempted to resell 
it to a third person is not admissible 
to show that there was no sale, as 
such attempt is not inconsistent with 
the seller’s claim of a sale. Gibbon 
v. Hughes, 76 Wis. 409, 45 NW 588. 


[c] Insurance.—Evidence that a 
milling company carries insurance on 
grain stored in its mill is inadmissi- 
ble to prove a sale of the grain to 
it. Webster Bros. Milling Co v. 


investigate.—| Bingham, 14 Ariz. 50, 125 P 709. 
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cept by way of corroboration of prior acts and decla- 
Where the buyer admits receiving cer- 
tain invoices but denies the purchase and delivery 
of the goods, he may be asked as to whether he was 
supplying goods of a like nature to other persons,’® 
or as to whether he had ever replied to any of the [9 


rations.®® 


bills sent him.°®? 
Benefit of third person. 


95. Iowa.—Sievertsen v. Paxton- 
Eckman Chemical Co., 160 Iowa 662, 
133 NW 744, 142 NW 424. 


Minn.—A,. Hirschman Co. vy. Kiew- 
el, 79 Minn. 239, 82 NW 574. 


N. Y.—Burroughs Adding Mach. 
Co. v. Van Deusen, 78 Misc. 643, 138 
NYS 839. 


Vt—tLyon v. Hayden, 58 Vt. 662, 5 
A 892, 


Eng.—Morgan v. Whitmore, 6 Exch. 
716, 155 Reprint 733. 


[a] Correspondence and acts after 
alleged sale (1) can only be consid- 
ered to determine what the original 
contract was. <A. Hirschman Co. v. 
Kiewel, 79 Minn. 239, 82 NW 574. 
(2) Where the point in issue is 
whether a machine was sold or taken 
on trial, and the machine has been 
Shown to be in the buyer’s posses- 
sion, testimony tothe effect that the 
seller’ s agent had Yequested the buy- 
er, after he refused to keep the ma- 
chine, to place it under cover on his 
place until the agent could See his 
principal, is admissible. Lyon v. 
Hayden, 58" Vit. G2, yo. Ay 8922) C3) 
In a seller’s action for the purchase 
price of goods, which plaintiff’s agent 
was alleged to have represented 
would be delivered within a specified 
time, the depot agent’s testimony 
that one representing himself as 
plaintiff's agent bought the goods 
when sold for storage and reshipped 
them to plaintiff is competent to show 
such acts. -J..B. Colt Co, Vv. ‘Watson, 
(Mo. A.) 247 SW 493. 


[b] Receipt and also delivery or- 
der given by plaintiff to a witness a 
month after the sale, but dated on 
the day of the sale, and not oth- 
erwise shown to be in existence be- 
fore the sale, is admissible as afford- 
ing some evidence of the sale having 
taken place on the day of the docu- 
ments. Morgan v. Whitmore, 6 
Hxch. 716, 155 Reprint 733. 


[ce] Ratification.—Whether a buy- 
er, who, on’,the statement that it 
was an order for a machine to be 
delivered on trial, signed, without 
reading, a contract of purchase, rat- 
ified it, by receiving the machine aft- 
er noticing the provisions of the in- 
strument, is a question of fact, on 
which evidence that the agent told 
him its provisions did not apply to 
his case is competent. Burroughs 
Adding Mach. Co. v. Van Deusen, 78 
Wise, 6430 138 INOS ooo). 


[d] Reaffirmance.—A letter writ- 
ten by the maker of a note given 
for the purchase price of goods, 
which he had refused to accept, when 
tendered, by the seller, offering to 
discount the note before maturity, 
is admissible to show a reaffirmance 
of the contract of sale. Sievertsen v. 
Paxton-Eckman Chemical Co., 160 
Iowa 662, 138 NW 744, 142 NW 424. 


As tending to show an 
agreement that a part of the purchase price should 
be appropriated to a debt owing to the buyer by a 
third person and as explaining the delivery of the 
property to the buyer for the benefit of such third 
person, evidence is admissible of the seller’s indebt- 
edness to such third person,°®® especially where the 
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ae in making such delivery acts at the 
of the third person,®® and for this purpose evidence 
is also relevant of a release by the buyer of such 
third person’s debt! and of his failure to call upon 
the third person for payment.? 


140] 3. Weight and Sufficiency.” 
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instance 


In accord- 


ance with the general rules relating to the weight and 


96. Nitro Powder Co. v. Kearns, 50 
Colo. 1, 114 B 396. 


97. Nitro Powder Co. y. Kearns, 
supra. 
98. Carter-Moss Lumber Co. Vv. 


Lomax, 30 Ga. A. 718, 119 SE 534. 


99. Carter-Moss Lumber Co. v. 
Lomax, supra. 

1. Carter-Moss Lumber Co. Vv. 
Lomax, supra. 

2. Carter-Moss Lumber Co. v. 


Lomax, supra. 


3. As to: 

Contracts in general see Contracts §§ 
976-983. 

Fraud see supra §§ 129, 135. 

Parties see supra §§ 20, 21. 

Price or consideration see supra § 
42. 


Invoice alone as not evidence of 
sale see Invoice 33 C. J. p 811. 

4 See Evidence §§ 1730-1806. 

5. See Contracts §§ 976-983. 

6. Ark.—Little Rock Lumber, etc., 
Co. v. Boynton, 147 Ark. 19, 226 SW 
DOF 

Colo.—Bunte v. Wilson, 8 Colo. A. 
136, 45 P 232. 

Conn.—Boston Lumber Co 
Pendleton, 102 Conn. 626, 129 P 782. 

Ga.—Cohen v. Arenson, 29 Ga. A. 
tao, LLGASEY 658. 

Iowa.—Blakesburg Sav. Bank v. 
Bailey, 223 NW 899; Blakesburg Sav. 


cone v. Blake, 207 Iowa 843, 223 NW 
915s 


Mo.—Oliver v. Love, 104 Mo. A. 
73, 78 SW 335; Seay v. Sanders, 88 
Mo. A. 478. 


aa Cl Henty, Ve Patrick; elsueNec. 


Tex.—American Maid Flour 
v. Lucia, (Civ. A.) 285 SW 641. 


i Robinson v. Pahl, 
595, 217 NW 318. 

And see cases infra note 7. 

[a] Evidence held _ sufficient.— 
Declarations of the seller that he 
had sold the property, together with 
evidence of a written contract to 
transfer title, that the property was 
delivered and that the buyer went 
into possession and exercised control 


Mills 


194 Wis. 


over it are sufficient to show a Sale. 
Bunte v. Wilson, 8 Colo, A. 136, 45 P 
ABA 

[b] Evidence held insufficient.— 


Evidence that after the buyer ob- 
jected to purchasing a certain kind 
of goods, the seller accepts a check 
for another kind only, without ob- 
jection, is evidence of an agreement 
to treat the former kind as separate 
and distinct and relieves the buyer 
from liability therefor, either on the 
theory that there was no completed 
sale, or else a delivery on sale and 
return, or that the dispute was set- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


sufficieney of bine evidence in civil cases,* particularly 
those applying to proof of the existence, terms and 
validity of contracts in general,’ 
evidence, either direct or of the acts and circum- 
stances surrounding the transaction,® ordinarily is 
required and is sufficient to prove the existence and 
validity of a contract of sale;* 


a preponderance of 


or to prove any of 


tled by compromise. Robinson v. 
Pahl, 194 Wis. 595, 217 NW 318. 


[c] Custom.—(1) Evidence of the 
custom of the seller to send a dupli- 
cate sales slip stating the terms of 
the sale to es customer in every 
transaction, some evidence that one 
was sent to the buyer which may be 
found sufficient to prevail over the 
buyer’s testimony that he had never 
seen such a sales slip, and that none 
could be found in the files of the 
company. Boston Lumber Co. -v. 
Pendleton, 102 Conn. 626, 129 A 782. 
(2) But evidence that the buyer had 
ordered certain goods by phone at 
one time, and had given a written 
order therefor at another time, both 
of which orders had been filled with- 
out any other manner of confirma- 
tion is insufficient to show confirma- 
tion of a written order taken by a 
salesman by customary dealings be- 
tween the parties. American Maid 
Plour’ Mills v. Lucia, (Tex, (Civ, A 
285 SW 641. (3) Customs and usages 
as to sales generally see Customs and 
Usages §§ 54, 55, 65, 66. 


[ad] Letters.—(1) Subsequent. let- 
ters between buyer and seller, in 
which the seller states that it is 
doing everything possible to ship the 
goods, 
dicted, are sufficient to show that the 
parties had previously entered into 
a binding contract of sale. Little 
Rock Lumber, ete... Co. v. Boynton, 
147 Ark. 19, 226 SW 515. (2) A let- 
ter written to the seller by the buy- 
er complaining of the quality of 
goods shipped and their price; and 
stating that the seller had guaranteed 
the price, is sufficient to show that 


there was a contract of sale. Cohen 
v. Arenson, 29 oo As 723, 116. SB 
658 

Ce Purchase of creditor’s stock. 


—The contract of a creditor for the 
purchase of a debtor’s stock of mer- 
chandise at the invoice price is suf- 
ficiently shown where the creditor, 
after totalling the invoice and giv- 
ing a copy thereof to debtor, demands 
the keys, asks for the combination 
to the safe, and states to a clerk in 
the debtor’s presence’ that now the 
merchandise belongs to the creditor. 
Blakesburg Sav. Bank v. Bailey, 
(Iowa) 223 NW 899; Blakesburge Sav. 
Bank v. Blake, 207 Iowa 8438, 223 NW 
895. 


Contract of sale implied from cir- 
cumstances generally see supra §§ 
73-75. 

7. [a] Evidence held sufficient to 
show contract of sale: (1) In gen- 
eral. Wall Grocer Co. v. Jobbers’ 
Overall Co., 264 Fed. 71; Chattanooga 
Roofing, etc., Co: v. Porter, 128 Ark. 
639, 198 SW 797; Master Builders Co. 
v. Clinton Constr. Co., 93,Cal. A. 685, 
270. BP 239% Bennett» v. Iglehart, 37 
Ga. A. 200, 139 SE 431; ‘Herbener 
v. Cuero Cotton Oil eee, COL we oMmGas 


which letters are uncontra-’ 


§ 140] 


A. 440, 103 SE 828; Lunsford v. Mil- 


}wigeville Cotton Co., 11 Ga. A. 62, 
74 SE 698; Russo fu gatino v. 
‘Ginocchio, 288 Ill. 470, 123 NE 530 
[review cate OD AL Sacre: Illinois 
Smelting, ete., Co. v. Cyclone Fenee 
Co., 204 Ill. A. 312; Wilson v. Den- 
mis, 201 Ill. A. 315; Reed v. Bron- 
son, 196 Ill. A. 518; .McCormick v. 
DOWNS, SOs Lb. -ASy ZO we Ute FV. 
Lebus, 201 Ky. 125, 255 SW 1060; 


Rogers-Siler Grocery Co. v. Pickrell- 
CraieCo., 190. Ky. 545, 227 SW 991; 
Cotton Seed Products Co. v. 
Bondurant, 166 Ky. 691, 179 SW.603 
(cotton seed); Palmer v. Smith Co., 


t6o2a., TSs 2116S) 186s Penick. v; Cc. 
Gagarde €o., 146. la. 511, 83S 787; 
Heard v. Lindsey Mercantile Co., 5 
La. A. 183; Beauregard Furniture Co. 
v. Moreau, 3 La. A. (Orleans) 322; 
Lesassier v. Calogne, 3 La. A. (Or- 
leans) 62: Tidewater Oil Co. v. 
Spoerer, 145 Mad. 151, 125 A 601: 
Baltimore Quarries Co. v. Gwver, 137 
WEG eS 79.5 112 LA -2h9 0s Technical 


Feonomist Corn. v. Moors, 255 Mass. 
591, 152 NE 83; Rosenthal v. Green, 
247 Mass. 153, 141 NE 863; K. B. 
A. Chair Co. v. Davis, 150 Minn. 93, 
184 NW 673; Dowagiac Mfe. Co. v. 
Watson, 99 Minn. 100, 95 NW 885; 
Nevada Wholesale Grocery, Co. v. 
Hill. (Mo. A.) 211 SW 895; Nation- 
al Smelting Corn. v. Cutler, 190 App. 
Div. 648, 180 NYS 448: Meade v. 
Bell, 35 Ann. Div. 627, 54 NYS 756; 
Iroquois Mfe. Co. v. Davis, 122 Misc. 
273, 2083 NYS 607; Kraft v. Martell, 
Do IN. Dyi58). 225 NW°793) Security 
Motor Co. v. Chestnut. (Tex. Civ. A.) 
244 SW 385; Cuero Cotton Oil, ete., 
Co. v. Feeders’ Supnly Co.. (Tex. Civ. 
A.) 2023 SW 79; Stehli Silks Coro. 
v. Pettihone-Peabodyvy Co., 182 Wis. 
624, 197 NW 183; Wm. Fraser & Co., 
tai owes MeCurdy, CF NaS. 467. 2¢2) 
Between corporations by assent of 
officers. American, ete., Mfz. Corp. 
v. New Idria Quicksilver Min. Co., 
293 Fed. 509. (3) By direct corre- 
svondence. Wisconsin, etc., Lumber 
Co. v. Buschow Lumber Co., (Mo. A.) 
257 SW 840. (4) Of one lot of goods 
and contract for second lot for fu- 
ture determination. Forest Products 
Con, we Dant? 117+ Or: 637, 244° RP 531: 
(5) Of goods sunvplied to third per- 


son. Schultz v. Deeming, 194 Ill. A. 
513; Frankenstein v. Weber, 188 III. 
Ar 57's. (6) Of hides received for 


tanning and delivery to another. 


Richard Ritter, Inc. v. Morris, 211 
Ky. 730, 277 Sw 1016. COPOLMICE 
for specified period. Doup Vv. 
Nicholas, (Ark.) 31 SW (a) 138; 


Crystal Ice Co. v. Holliday, 106 Miss. 


714, 64 S 658. (8) Of interest in 
article. Mitchell v. Turner, 31 Ga. 
Ay 750) 11214 SH 1872;.:,Commercial 


CreditmCo.) v.. Click, 427 (Or. 130, 2:74 
P36. “(9) Of lumber.) Milton -v.: H. 
Cc. Stone Lumber Co., 36 F. (2d) 589 
[aff 36 F. (2d) 583]; Bell Lumber Co. 
v. Alewine, 163 Ark. 164, 259 SW 
373; Little Rock Lumber, etc., Co. 
Vv. Boynton,’ 147: Ark.: 19,9226 SW 
515; Cable Lumber Co. v. Mack, 210 
Ill. A. 151; White v. Cardwell Stave 
9., (Mo. A.) 2138 SW 518; Langstroth 
v. J. C. Turner Cypress Lumber Co., 
162 App. Div. 818, 148 NYS 224 [aff 


Z20\IN. Yast 106. aniense!) 116)ONB11057 
mem];)) Blairs-v. oTurner, 168 NYS 
660; Hosner v. McDonnell, 114 Wash. 


489, 195 P 231. (10) Of machinery. 
Farren v. Hobbs, 200 Cal. 428, 253 P 
320; Fremont Cultivator Co. v. Mc- 
Camy, 80 Ga. 343, 4 SE 849; Chicago 
Builders’ Specialties Co. v. Koehring 
Mach. Co., 203 Ill. A. 232; Kreuser 
v./ Thomas: B: Jeffery) Co., 191° Dl. 
WA. 5985 “Muchs,etc., Mfe.iCo. v. Kit- 
tredge, 146 Ill. A. 350 [aff 242 Ill. 
88, 89 NE 723]; James Curran Mfg. 
Co. v. Aultman, etc., Mach. Co., 62 
App. Div. 201, 70 NYS 1074 [aff 172 
INP Yauo2o. 65. NM 21087) Ct) iCom- 
plete contract when signed by the 
seller and mailed to brokers. 
Groneweg, etc., Co. v. Estes, 144 Mo. 
A. 418, 128 SW 786. (12) Complete 
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sale, and that an instrument leasing 
the goods from the seller was _ in- 
tended merely to enable the seller 
to use it as collateral. Kreiss v. 
Swinehart, 83 Cal. A. 399, 256 P 879. 
(13) Complete sale notwithstanding 
agreement that contract should be 
reduced to writing. Elliott v. Pope, 
AR TAA. 505, W247 1s 796... (1 4)Com- 
plete written contract, and not de- 
livery to broker in escrow. Camp 
v. Horn, 208 App. Div. 122, 203 NYS 
7. (15) Implied contract to pay rea- 
sonable value. Johnson vy. Gattegno, 


(Tex. ‘Civ. A.) 267 SW 740: (16) 
Oral and not written contract. Palm- 
er VeuwSnith: Cosy 165 (ban %83146,58 


186; Hicks v. Aultman Fingine, etc., 
Co., 108 Minn. 327, 122 NW 15. (17) 
Sale vesting title as to certain ar- 
ticles, and as to others that the ti- 
tle remained in the shipper. Abel 
Va) sPoe;- 199) TNL. CA. 39%.) (18) Phat 
broker’s note covering shipment was 
never a completed contract. Isaiou 
Trading Corp. v. Standard Rice Co., 
208 App. Div. 20, 202 NYS 849. (19) 
That contract either had never ex- 
isted, or had been merged in a Sub- 
sequent contract. St. Croix Co. v. 
Sea Coast Canning Co., 114 Me. 521, 
96 A 1059. (20) That the contract 
was not consummated until after de- 
livery of the goods when the terms 
were fixed. Hamilton Iron, etc., Co. 
v. Groveland Min. Co., 233 Fed. 388, 
147 CCA 324. (21) That no contract 
of sale was entered into. Corey v. 
Attias’ Coal, sete., Co; 277 Fed. 138; 
Bagnell Timber Co. v. Spann, 102 Ark. 
621, 145 SW 546; Providence Jewelry 
Coviive sNasely 15,70) Cale 497,108) P 
312; Pacific Coast Dried Fruits Co. 
Vv. Sheriffs; 31 (Cali "Ay 13159159 P 986; 
Wolf v. Selig Polyscone Co., 204 Tl. 


AAS. Sritehettyy. -Griminensoe ll. 
A. 133; Chainowitz v. Formanek, 202 
Til. AS 2672) Cohn’ -v. vCarlowitz. 201 
Tll A. 443; Clark v. Topeka Flour 
Mills Co., 109 Kan. 306. 198 P 835; 


Socola Rice Mill ‘Co; v.. Gitz, 165) La. 
984, 116 S 407; Oscar Holway Co. 
v. Bailev.-109 Me. 579, 85 A 406; 
Talge Mahogany Co. v. Lindner In- 
terior Mfg. Co., 179 Mich. 606, 146 
NW 272; Abbott Voting Mach. Co. 
v. Eaton Rapids, 165 Mich. 625, 131 
NW 71; Green, etc.. Co. v. Fasbender, 
122 Minn. 17. 141 NW 789; J.arge v. 
Wire Wheel Corp., 223 Ann. Div, 134, 
227 NYS 449: American Oil, etc., Co. 
v. Western Gas Constr. Co., 205 Apn. 
Div. 1, 199 NYS 88. (22) That sell- 
er had not made an unconditional 
promise to sell a certain amount of 
goods. Blair v. A. I. Root Co., (Tex. 
Civ. A.) 22 SW (2d) 502. 


{[b] Evidence held insufficient to 
show contract of sale: (1) In gen- 
eral. Standard Rice Milling Co. v. 
Scott, (Ark.) 295 SW 401; Dixie Cot- 
ton Oil Co. v, Black, (Ark.) 197 SW 
1176; Scudders-Gale Grocery Co. v. 
Gregory, HruitCo., .9 ‘Cal, A: 553; 99 
P 978; Miller v. Blunck, 24 Ida. 234, 
£35 Lb) 88st, Ue S. Lithograph 'Co;? Vv. 
American Ironing Mach. Co., 200 Ill. 
AN ass Mor dyty., (Piowaty, 29:0 sly vA 
417; Anderson v. Benjamin, 190 Ill. 
A. 558; Hanchett Paper Co. v. Moore, 
157 Ill. A. 209; Bewley-Darst Coal 
Co. vi Smith; 189) Ky. 658, 226 Sw 
725; Southern Tent, -ete., Co. v. 
Smith, 144 Ky. 527, 139 SW 794; 
Stephenson v. Belle Helene Co-op. 
Sugar Co., 151 La. 995, 92 S 588; Co- 
hen v. Friedman, 13 La. A. 154, 127 S 


412; Widmer vy. Moran Bolt, ete., 
Mfg. Co,, 208 Mo. A. 2938, 218 Sw 35 Le 
Poel v. Brunswick-Balke- Collender 
Copii IN Yi) 310, 0) INE 619. 2) Dilt= 


tlejohn v. Deutsch, 182 App. Div. 759, 
169 NYS 720; New York Oversea Co. 
v. China, etc., Trading Co., 118 Misc. 
744, 194 NYS 552; Wllman v. Amer- 
ican Alcohol Co., 176 NYS 489; 
Adolph Prince Co. v. Pyla, 145 NYS 
881; Gross v. Rivkin, 114 NYS 844; 
Ulmer v. McDonnell, 11 N. D. 391, 92 
NW 482; Foutz v. Western Picture 
Frame Co., (Tex. Civ. A.) 180 SW 
943; Lockeridge v. Reeder, 13 Sask. 


[55 Code} 1ST 


L. 279, 52 DomLR 706, [1920] 2 West 
Wkly. 511. (2) Because acceptance 
of proposals was refused. Widmer 
v. Moran Bolt, etc., Mfg. Co., 203 Mo. 
A. 293, 218 SW 351. (3) Between 
buyer’s broker and seller. American 
Smelting, ete., Co. v. Hyman, 16 i 
(2d), 89. (4) Of jhalf. interest -in 
property. Smith v. Reis, 30 Cal. A. 
579, 158 P 1052; Morris v. Hatcher, 
TOES te SDs) LOe ON Cocos) ote 
lumber. Palmer vy. Frosst, 139 Va. 
239, 123 SE 357; Lake Shore Saw 
Mill, ete, Co. v. Hoquiam Lumber, 
etc., Co., 148 Wash. 240, 268 P 597. 
(6) To son by intestate. Saunders 
v. Greever, 85 Va. 252, 7 SE 391. (7) 
Through authorized agent of buyer. 
Bundy v. Meyer, 148 Minn. 252, 181 
NW 345. (8) Sale conferring right 
to vendor’s lien. Smith v. Little Pine 
Lumber Co., 154 La. 902, 98 S 413. 
(9) That buyer occupied confidential 
relation to seller so as to require 
proof that sale of interest in stock 
was reasonable and fair. Guedry v. 
Jordan, (Tex. Civ. A.) 268 SW 191. 
(10) That the parties did not intend 
to enter into a binding contract until 
the execution of a formal contract, 
in view of a custom or usage of the 
trade whereby a sale of such goods 
to wholesaler through broker was 
consummated by execution of a writ- 
ten contract signed by the parties. 
El Reno Wholesale Grocery Co .v. 
Stocking, 293 Jll. 494, 127 NE 642. 
(11) That order covered the goods 
sued for. Brown v. Grossman, 128 
App. Div. 496, 112 NYS 827. 


[c] Getter written by the seller, 
stating that ‘we consider your or- 
ders as notice to us that a delivery 
of other paper, not identical in qual- 
ity, color, and finish, will be reject- 
ed,’”’ shows that there was no meet- 
ing of the minds of the parties. New 
York Oversea Co. v. China, ete., Trad- 
ing Co., 118 Misc. 744, 194 NYS 552. 


[d] A bill of sale to defendant 
followed by payments thereon and 
the exercise of acts of ownership is 
sufficient to show the _ purchase. 
Mount Lincoln Coal Co. v. Lane, 23 
Colo. 121, 46 P 632. 


[e] Memorandum of items and 
prices of the goods, given by an agent 
to an intending buyer is not conclu- 
Sive evidence of a sale and delivery 
of the goods, where the agent testi- 
fies that they are delivered under an 
agreement that they are to be re- 
turned if the sale is not approved by 
the principal and that he informed 
the buyer that he had no authority - 
to sell on the terms proposed by the 
buyer. Gunzburger_ v. Rosenthal, 
226 Pa. 300, 75 A 418, 26 LRANS 840, 
18 AnnCas 572. 


{[f] By lessee to lessor.—The un- 
supported testimony of a lessee that 
the lessor agreed, with no informa- 
tion save the lessee’s statement, to 
pay him over one thousand dollars 
for peas alleged to have been pur- 
chased and planted, as a fertilizer, 
is insufficient to show such an agree- 
ment, where peas had always been 
planted on the same land, for the 
same purpose, and the property when 
surrendered by the lessee was in no 
better condition than when received 
by him, or than required by his lease. 


Yerger\'v.. Murdoch, 1267 Wasi7o3, ab2 
S 1028. 
[ge] Evidence of parties’ practical 


interpretation of a writing consist- 
ing of a tendered contract for sale 
of coal not formally accepted by the 
buyer and that he paid monthly bills 
for deliveries less than his require- 
ments without claiming a deduction 
for higher prices paid for other coal 
is sufficient to show that the par- 
ties did not intend a binding contract 
without formal acceptance to supply 
the buyer’s requirements of coal at 


prices stated in the contract. Co- 
hen v. Clayton Coal Co., 86 Colo. 270, 
28lePeL ie 
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its elements, such as the fact of an offer or order,® 
its acceptance,? and the consummation of the sale;?° 
the capacity of any of the parties to the contract,*? 
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the execution of the contract,’? or the withdrawal 


8. Commercial Credit Co. v. Click, 
127 Or: 130, 271 P 36. And see cases 
infra this note. 


[a] Evidence held sufficient to 
show: (1) Authority of broker to 
place order for buyer. Warner Sugar 
Refining Co. v. Di Luglio, (R. I.) 125 
A 269. (2) Conditional oral order, 
and right to rescission of order. 
Beacon Falls Rubber Shoe Co. v. 
Gravenhorst, 194 Ill A. 205. (3) 
That the transaction was merely an 
order given subject to ACCOR ARCS: 
Roach Wholesale Grocery Co. 
Dreyfus Bros., 110 Ark. 621, 162 sw 
1101. (4) That certain material was 
not ordered. Western Iron Works v. 
Smith, 103 Cal. A. 486, 284 P 715. 
(5) That both an order for a thresh- 
ing outfit and the purchase notes and 
mortgages were placed in the pos- 
session of the seller’s agent with the 
distinct agreement that they were 
not to be sent to the seller for ap- 
proval and acceptance, until the buy- 
er had received a copy of the con- 
tract, and the machinery had been 
proved to be as warranted. Koester 
v. Northwestern Port Huron Co., 24 
S. D. 546, 124 NW 740. 


9. [a] Evidence held sufficient 
to show: (1) Acceptance by buyer 
of offer of seller. Loftus v. Behr- 
ens, 187 Ill. A. 598; B. T. Moran, Inc. 
v. Joplin State Bank, (Mo, A.) 18 
SW (2d) 554; Asbury v. Evans, (Mo. 
A.) 182 SW 785; Reynolds v. Omaha 
General Iron Works, 105 Nebr. 361, 
180 NW 584; Washburn-Bettis Co. 
v. Southern Surety CO. 38" Wy.0: 530, 
269 (Po 27.0 (2) Acceptance by seller 
of order or offer of buyer. Howell 
v. McNeil, 285 Fed. 873; Ehrmann 
Mfg. Co. v. Carroll, 22° Ala. A. 217, 
114 S 275; Deaton v. Tarkio Molasses 
Feed Co., (Mo. A.) 272 SW _ 1018; 
Stroock Plush Co. v. Talcott, 150 
App. Div. 348, 134 NYS 1052; War- 
ner Sugar Refining Co. v. Di Luglio, 
(R. I.) 125 A 269. (3) Acceptance 
conditional on the consummation of 
pending negotiations. Hamilton v. 
Moss-Jellico Coal Co., 271 Fed. 237. 
(4) Acceptance in accordance with 
offer, and that the seller did not 
know of different meaning attached 
to acceptance. J. Neils Lumber Co. 
v. Farmers’ Lumber Co., (Mont.) 293 
P 288. (5) Acceptance of entire or- 
der, and not merely part of it. Old 
Kentucky Overall Co. v. Kemp, 148 
Ark. 653, 226 SW 127. (6) Buyer’s 
knowledge of seller’s acceptance. 
F. W. Niebling Co. v. James Coal, 
ete., Co., 44 Utah 50, 137 P 834. (7) 
Seller’s knowledge of buyer’s rule 
that no order for goods given by an 
agent would be accepted unless con- 
firmed. Cohen v. Seigel, 172. App. 
Div. 21, 157 NYS 1077. (8) Materi- 
al variance between order and ac- 
ceptance. Raisler Heating Co. v. 
Clinton Wire Cloth Co., 168 NYS 668. 
(9) Stipulation requiring the buyer to 
receive the _ seller’s acceptance of 
buyer’s offer before seller’s accept- 
ance binds the buyer. Western Un- 
ion Tel. Co. v. Gardner, (Tex. Civ. A.) 
O27 Sats Woes. (10) That, order al- 
though’ not countersigned by an offi- 
cer of a corporate manufacturer, 
was accepted, or that the manufac- 
turer was estopped to deny accept- 
ance. Albright v. Stegeman Motor- 
ear Co., 168 Wis. 557, 170 NW 951, 19 
ALR 463. (11) That seller’s accept- 
ance mailed to buyer which buyer 
denied receiving was communicated 
to buyer. Bennett v. Igleheart, 37 
Ga» Ay 200, 139° SH 4371). (12) ‘That 
seller accepted the buyer’s proposed 
contract to purchase, and that buy- 
er’s cablegram stating that his agent 


Show 
:goods. 


had money to take delivery was in 
response thereto and had no relation 
to an earlier option. Youssoupoff v. 
Widener, 126 Misc. 491, 215 NYS 24. 
(13) That buyer’s order was not ac- 
cepted by the seller and the seller’s 
counter proposition was not accept- 
ed by the buyer. Cohn v. Carlowitz, 
201 Ill. A. 443. 

[b] Evidence held insufficient to 
show: (1) Acceptance by buyer of 
seller’s offer. Cohen y. Clayton Coal 
Co., 86 Colo. 270, 281 P 111; Williams 
v. Johnson-Brown Co., 28 Ga, A. 187, 
110 SE 497; Southern Wire, etc., Co. 
v. ,Thomas, (Tex. Civ. A.) 256 SW 
607. (2) Acceptance by seller of or- 
der of buyer. Davis v. McClure, 123 
Kan. 454, 255 P 1116; Talge Mahog- 
any Co, v. Lindner Interior Mfg. Co., 
179 Mich. 606, 146 NW 272. (3) Con- 
firmation of buyer’s offer. Hornthal 
Vc Den Zer eld GAONEYiS "On Ce) alkane ace 
seller accepted the buyer’s order at 
the price and terms stipulated in the 
order, but to indicate merely an in- 
tention .to hold the order open to be 
executed on terms Satisfactory to 
both parties. Miller Bros. Hat Co. 
v, “A. DD) iSmith Sens’ Co. —206: App: 
Div. 444, 201 NYS 476 [rev on other 
grounds 237 N. Y. 570 mem, 143 NE 
747 mem (rearg den 238 N. Y. 549 
mem, 144 NE 886 mem)]. 


[c] Retaining bill fer goods.— 
Where, in an action for the purchase 
price of goods sold and delivered, 
there is no evidence that defendant 
contracted therefor, and it appears 
that he, in fact, did not receive them, 
the mere sending to him of bills 
therefor by plaintiff and defendant’s 
retention of them is of no value as 
evidence of defendant’s liability to 
pay for such goods. Williams v. 
Krug, 197 Ill. A. 483, ; 


Offer and acceptance generally see 
supra §§ 45-67. 

10. [a] Evidence held sufficient 
where the purchase money note was 
placed with a bank with instruc- 
tions to deliver it to the seller only 
on consummation of the deal after 
the buyer had an opportunity to as- 
certain the truth of the seller’s rep- 
resentations, to show that the sale 
was consummated as required before 
the purchase money note was deliv- 
ered to the seller by the bank. Cripe 
Vv. Wade,nl23 ‘Ors Lil, 2161) P72. 


11. See supra § 20. 


12. [a] Evidence held sufficient 
to show buyer had duly executed bill 
of sale. Goldberg. v. Novickow, 113 
Md, 29, 77 A 261. 


[b] Evidence held insufficient to 
show: (1) \That buyer signed the 
contract. University Alliance Vv. 
Phelps, 379 Mise... 4° 138) NYS /10 
(2) To show forgery of buyer’s sig- 
nature to bill of sale. Goldberg y. 
Novickow, 113 Md. 29, 77 A 261. 


13. [a] Evidence held sufficient 
to show: (1) Countermand of order 
for goods. Toledo Computing Scales 
Co. v. Stephens, 96 Ark. 606, 132 SW 
926; Conkling v. Nicholas, 133 Mich. 
651, 95» NW. 746. (¢2) That buyer’s 
letter countermanding order was re- 
ceived by seller prior to shipment. 
Cyrus W. Scott Mfg. Co. v. Stoma, 
LODase AGG 9 wid USi3s Sbo C3), With- 
drawal of the offer to sell prior to 
notice of its acceptance. East End 
Sav., ete., Co. v. Chadwick, 223 Pa, 
70, 72 A 258. 


[b] Evidence held insufficient to 
countermand of order for 
Williams v. Moore. 117 Ark. 
175 SW 1198; American Case, 
Co. v. Wetzler, 148 Wis. 168, 134 


535, 
etc., 


or countermand of the offer or order.1® 
rules also apply to evidence as to disputed terms and 
conditions of the contract,+* such as with regard to 


[§ 140 


The general 


NW 489. 


[c] Copy of letter, introduced in 
evidence, instructing the seller not 
to ship, is not sufficient to show a 
revocation of the order, in the ab- 
sence of evidence showing that such 


letter was properly addressed and 
stamped and mailed to the seller. 
Midland Rubber Co. vy. Waldman, 


(Tex. Civ. A.) 246 SW 109. 


Withdrawal or countermand of of- 
fer in general see supra §§ 47-53. 


14. [a] Evidence held sufficient 
to show: (1) Agreement as to terms 
in general. Northwestern SS. Co. v. 
Marsh, etc., Co., 263 Fed. 565; Del 
Monte Ranch Dairy v. Bernardo, 174 
Cal. 757, 164 P 628; Phillips v. Stark, 
65 Cal. A. 136, 223 02 443; Lincoln 
Millinery Gos v.cAL Weinfield, Inc., 
(La. A.) 130 S 568; Bundy v. Meyer, 
148 Minn. 252, 181 NW 345; Elmore 
v. Cox, (Mo. A.) 9 SW (2d) 681; 
as Co, v. Alamo Cement Co., 
Civ. A.) 168 SW 62. (2) Conditional 
promise of credit. Liberty Yeast 
Corp. v. Waterman, 166 La. 622, 117 
S 740. (3) Sale on credit. McCon- 
nell vv. Jones, (Mo. A.) 30 SW (2d) 
646. (4) Sale of a certain quantity 
of goods at a certain price, to be paid 
for when delivered and ‘“‘checked up.’” 
Kalven v. Stein, 204 Ill. A. 421. (5) 
Sale of cotton of customary weight 
and average grade in the neighbor- 
hood gathered before a certain oe 
Smith v. Wilson Mercantile Co., 
Ala. A. 171, 60 S 484. (6) Sale’ ae 
hotel, including furniture. Brown v. 
Oliver, 123 Kan. 711, 256 P 1008. (7) 
Shipment as of a_ specified date. 
Ehrman Mfg. Co. v. Carroll, 214 Ala. 
6, 106 S 165. (8) Shipment of steel 
as needed for construction of bridg- | 
es. Southern States Steel Co. 


Ve 
Brown, (Tex. Civ. A.) 275 SW 235, 


(9) Time of payment. Rogers-Siler 
Grocery Co. v. Pickrell-Craig, 190 
Ky. 545;° 2275S Wi) 9915" (0)* Aste. 


sale of cattle, that only such as were 
actually delivered to the buyer and 
paid for at the agreed rate were to 
become his property (Httien v. Drum, 
39 Mont. 34}:101 P 151), G1) or that 
the seller intended to sell all steers 
owned by him, and not a particular 
number (Mason vy. Ruffin, (La. A.) 
130 S 848). (12) That a memoran- 
dum of sale did not contain a “strike 
clause” with reference to delivery, 
and that it was not rejected and re~ 
turned to the purchasing agent on 


that account. Poel v. Brunswick-- 
Balke-Collender Co., 159 App. Div. 
365, 144 NYS 725 [rev on other 


grounds 216 N. Y. 310, 110 NE 619: 
(rearg den 216 N. Y. q71 mem, 111 
NE 1098 mem)j]. (13) That terms 
of contract, as contained in letters of 
confirmation, were different from 
terms which were accepted by buyer 
dealing with seller’s agent. 
Marshall Grain Co. v. Nash, (Tex. 
Civ. A.) 282°SW 824. (14) That buy- 
er was not to be bound until he re- 
ceived and accepted confirmation of 
sale. Lathrop-Marshall Grain Co. v. 
Nash, supra. (15) That buyer nev- 
er fulfilled conditions imposed’ by 
seller. Isaiou Trading Corp Va 
Standard Rice Co., 208 App. Div. 20; 
202 NYS 849. (16) That terms of 
sale were never fully settled, nor 
property included and time and man- 
ner of paying price determined. 
Schreyer v. Foster, 98 Cal. A.~ 706, 
277 P 506. 


[b] Evidence held insufficient to: 
show: (1) Agreement as to terms in 
general. Krasnow v. Emerzian, 77 
Cal. A. 690, 247 P 536; Bustathopoulo - 
Vv. Gillespie, 218 App. Div. 179, CaS 


For later cases, developments and changes in the law see Annotations, same title and section AED Sr 


Lathrop-- 
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the price agreed upon;!® or as to whether there was 
a material mistake in the contract as to any of the 
terms,!° or as to whether it constitutes a sale or some 
other form of transaction,'? except that if the con- 
tract is in writing and appears on its face to be a 
contract of sale, there must be more than a fair pre- 
ponderance of the evidence to show that another 


form of contract was intended.!§ 


Book entries. Whether there has been a completed 
contract of sale may be shown by proof of charges 
on the books of the seller and delivery of the goods.1® 


Delivery of property.2° 


such intent.21 


Favorableness of contract as not aiding evidence. 
The insufficiency of the evidence to show which of 
two orders has been accepted as the real contract 
between the parties cannot be remedied by the sell- 
er’s claim that the terms of the order upon which he 
relies are more favorable to the buyer than those of 
the other order, as the court cannot impose upon a 


NYS 24. (2) Buyer’s claim as to 
terms of contract. United Coal Co. 
v. Lehigh Coal, ete., Co., 263 Fed. 
226. (3) Agreement of a third per- 
son, who used the goods, to pay the 
seller therefor. National Lumber 
Co. v. Tejunga Valley Rock Co., 22 
Cal. A. 726, 136 P 508; Muslow v. 
Westmoreland, 13 La. A. 140, 127 
S 411. (4) Contract resting entirely 
on correspondence, whereby the sell- 
er was obligated to accept all of the 
buyer’s orders submitted during the 
year. Bloomberg-Michael Furniture 
Co. v. Coppes, 141 Va. 18, 126 SE 59. 
(5) Contract for sale and purchase 
of ties, subject to inspection by a 
railroad company. Brown v. aft Ji: 
Moss Tie Co., 155 Mo. A. 622, 134 
SW 1103. (6) That the seller omit- 
ted a certain provision from the con- 
tract. Rogers v. Hale, 205 Iowa 557, 
218 NW 264. (7) That the buyer was 
given the right to return the goods 
if not satisfactory. McCasky Regis- 
ter Co. v. Smith, 13 La. A: 557, 128 
S 189; Bonwit v. Kinlen, 165 App. 
Div. 351, 150 NYS 966 [rev 85 Misc. 
62, 147 NYS 54]. (8) Verbal agree- 
ment to supply coal at a stated price 
to a stated time. Albia Light, etc., 
Co. v. Gold Goose Coal, etc., Co., 
(Jowa) 176 NW 722, 192 Iowa 869, 
185 NW 571. 


15. See supra § 42. 

16. [a] Evidence held sufficient to 
show: (1) Mistake in writing price 
in memorandum of sale. lLuecke Vv. 
Cohen, 150 Mo. A. 48, 129 SW 1002. 
(2) That the enumeration of certain 
property was omitted from the sales 
contract by mutual mistake. Little- 
field v. Clayton B., (Tex. Civ. A.) 194 
Sw 194 [rev on other grounds 
(Commn. A.) 244 SW 509]. 


[b] Evidence held insufficient to 
show: (1) Mistake in general. In- 
terstate Chemical Corp. v. Duke, 92 
Misc. 519, 156 NYS 244 [aff 176 App. 
Div. 684, 163 NYS 1035]; J. B. Colt 
Co. v. McBurnett, (Tex. Civ. A.) 1 
SW (2d) 385; Taylor Cotton Oil Co. 
vy. Early-Foster Co., (Tex. Civ. A.) 204 
Sw 1179. ) (2) As ‘to’ the article in- 
tended to be sold, although the mar- 
ket price of that article at the time 
was nearly three times the sale price 
stated. Independent Trading Co. v. 
Fougera, 192 App. Div. 686, 183 NYS 
431 [aff 233 N. Y. 592 mem, 135 NE 


‘931 mem]. 


As to contracts in general see Con- 
tracts § 980. 


Mistake as affecting contract of sale 


-m general see supra §§ 77-84. 


Delivery of personalty 
does not necessarily prove a sale, but is only a col- 
lateral matter, which may or may not tend to show 
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party a bargain which the court thinks is more fa- 
vorable than some other, in the absence of proof 
that it was the bargain made.”? 


The opinion of a seller’s manager as 
to the seller’s legal obligations under the contract, 
as reflected by his statements in correspondence after 
execution thereof, is not entitled to any weight in 


determining the validity of the contract.?+4 


the prior sale.?° 


sale.?§ 


17. [a] Evidence held sufficient to 
show: (1) Agency or consignment for 
sale, and not sale. J. R. Watkins 
Medical Co. v. Williams, 124 Ark. 539, 
187 SW 653; Providence Jewelry Co. 
v. Nagel, 157 Cal. 497, 108 P 312, 
Slama Tire Protector Co. v. Ritchie, 
SINEal, MAGS, UEP) 265); Suttomesv. 
Kiel Cheese, ete., Co., 155 Ky. 465, 
159 SW 950; Berman v. Goldsand, 
22 Misc. 735, 49 NYS 1098; Weinstein 
v. Shotwell, 168 NYS 553; Ampel v. 
Seifert, 84 NYS 122; Carter v. Ameri- 
can Fruit Growers, 136 S. C. 389, 134 
SE 292. (2) Purchase for resale, and 
not agency. Butte Floral Co. v. 
Reed, 65 Mont. 138, 211 P 325; Mc- 
Caull-Dinsmore Co. v. Heyler, 48 S. 
D. 211, 203 NW 505; Everett First 
Nat. Bank v. Snell, 144 Wis. 4338, 129 
NW 668. (3) Receipt of goods for 
conversion into products, and not sale. 
Jaecuzzo v. Myrtle Grove Sugars, 12 
La. A. 530, 126 S 593. (4) Sale and 
not agency or consignment for sale. 
W. T. Rawleigh Medical Co. v. Rose, 


133 Ark. 505, 202 SW 849; W. T. 
Rawleigh Medical Co. v. Holcomb, 126 
Ark. 597, 191 SW 215; Peterkin v. 


Randolph Marketing Co., 48 Cal. App. 
300, 191 P 947; Proud v. Strain, 11 
Cal, A’ '74,/°°103 °P 949;) Hample: v. 
MeKinney, 48 Ida) 221,;7 280 Pa; 
Paintsville Hay, ete., Store v. Van- 
hoose-Maggard Co., 216 Ky. 414, 287 
SW 916; Evangeline Pepper Products 
Co. v. Dalferes Cigar, etc., Co., 9 La. 
A. 410, 119 S 550; Mosher v. Sand- 
ford-Evans Co., 68 Mont. 64, 216 P 
811; Giles v. Shinn Grocery Co., (Tex. 
Civ; A.) 10-SW (2a) 579; Kempe v. 
Johnson, 57 Wash. 154, 106 P 619; 
Birdsong v. Marty, 163 Wis. 516, 158 
NW 289. (5) Sale direct and not un- 
der a trade agreement providing for 
commissions. Associated Artists Vv. 
Clement, 142 Wis. 490, 125 NW 923. 
(6) Sale, and not assignment of con- 
tract of sale. Lawrence v. Swanson, 


(Tex. Civ. A.) 257 SW 297. (7) Sale, 
and not bailment. Greenbaum v. 
Charles McAdam Co.,' 181 NYS 816. 


(8) Sale, and not loan, of electrical 
apparatus. Interstate Electric Co. v. 
Maison Blanche, 129 La. 580, 56 S 
515. (9) Sale, and not rental, of ma- 
chinery and equipment to road con- 
tractor. Duncan v. Clary, 123 Kan. 
24, 254 P 386. (10) Subsequent con- 
tract whereby the buyer was to act 
for the seller and on its account in 
the sale of a shipment. Minot Gro- 
cery Co. v. Flathead Produce Co., 30 
N. D. 533, 153 NW 284. (11), That 
written order for goods was but a 
part of a contract of agency to sell, 


Subsequent sale to another. 
owner of property, after the date of an alleged pur- 
chase by one person, sells the property to a third 
person without consulting the first alleged buyer or 
without authority from him, negatives the fact of 


Evidence that the 


Prima facie evidence. A written sales contract, 
complete on its face, signed by the buyer, is prima 
facie evidence of the entire agreement,?® and clear 
and conyineing evidence is required to overcome it.27 
So, also, the fact that goods are furnished by one 
person in his line of business and received by another 
in his line of business, is prima facie evidence of a 


not completed, contemplating the as- 
Signing to the buyer of an exclusive 
agency, and the giving of the order 
for the goods which the agent con- 
templated selling. Hillyard v. Hew- 
itt, 60sOri58,6 12047500), 1Gk2) vThat 
alleged buyer admitted its liability 
only to the extent that the transac- 
tion was a commission deal, and not 
a sale. Minot Grocery Co. v. Flat- 
hea'd Produce Co., 30 N. D. 533, 153 
NW 284. 


Cther transactions 
see supra § 8 


18. Voorhies v. Hennessy, 7 Wash. 
243, 34 P 931. 


19. McCoul v. Lekamp, 2 Wheat. (U. 
S.) 111, 4 L. ed. 197; Wight v- Stiles, 
29 Me. 164; Stubbings v. Dockery, 80 
Wis. 618, 50 NW 775. But see Ridg- 
way v. Bell, 1 Phila. (Pa.) 117 (hold- 
ing that in an action on a book ac- 
count, the book entries are evidence 
of goods sold and delivered, but not 
of a bargain and sale). 


[a] Contract of sale may be shown 
by proof that a bill of goods was made 
out and delivered to the buyer, who 
fully examined the same and made 
no objection thereto, and that the 
goods were delivered to him. Wight 
v. Stiles, 29 Me. 164, 


Book entries as evidence in general 
see Evidence §§ 1033-1090. 


_ 20. Delivery as performance see 
infra §§ 295-479. ; 


21. Atlas Torpedo Co. v. U. S. Tor- 
pedo Co., (Tex. Civ. A.) 15 SW ‘(2da) 
150. But see Rosenfeld v. Ehrhart, 
202 Ill. A. 617 (holding actual de- 
livery sufficient evidence of intention 
to effect a sale). 


22. Baxter v. Iglesias, 183 NYS 35. 

23. Weight of opinion evidence in 
general see Evidence §§ 823-828. 

24. Miller v. Robertson, 266 U. S. 


243, 45 SCt 73, 69 L. ed. 265 [aff 286 
Fed. 503]. 


distinguished 


25. Wheelwright v. Sessions, 69 
Utah’ 331, 255 P 175. 

26. Patterson v. Yellow Cab Mfg. 
Co., (Tex. Civ. A.) 298 SW 918. 


27. Voorhies v. Hennessy, 7 Wash, 
PAE Te ei 2t))3 3 : 


Weight and sufficiency of parol evi- 
dence to vary writing in general see 
Evidence § 1760. 

28. Carman v. Scribner, 8 Del. 554. 

Implied contract from delivery and 
retention of goods generally see su- 
pra § 74. 
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[§ 141] H. Questions of Law and Fact as te Con- 
In accordance with the general 
rules which govern questions of law and fact in civil 
cases,?° particularly the rules relating to such ques- 
tions in ease of contracts in general,*+ where the 
evidence relied on to establish a contract of sale is 
clear and undisputed the question of its sufficiency 
to establish the contract is one of law for the court 
all the competent evidence is 
in writing and is free from ambiguity or uncertain- 
ty,°* as where the contract is based wholly on clearly 


tract in General.?° 


to deeide,*? as where 


29. 
As to: 
eC ceeteueron of contract see infra 
§ 215. 
Existence and terms of contracts 
generally see Contracts § 988. 
Fraud see supra § 136. 
Parties see supra § 22. 
In action by: 


Questions of law and fact: 


Buyer for: 
Breach of warranty see infra 
§$§ 846-850. 


Damages see infra § 1139. 
Recovery of: 
Goods see infra § 1095. 
Price see infra § 1084. 
Seller for: 
Damages see infra § 1038. 
Price or value see infra § 1015. 
Recovery of goods or proceeds 
see infra § 925. 
30. See Trial [38 Cyc 1511 et seq]. 
ef See Contracts §§$ 987-1018. 


Ala.—Adair v. Stovall, 148 Ala. 
46e 42 S 596. 

Ky.—Sheffield-King Milling Co. v. 
Sorg, 180 Ky. 539, 203 SW 300. 
GSO glad v. Swift, (A.) 270 SW 
438. 

R. I.—Manes Co. v. Glass, 41 R. I. 
135, 102 A 964. 

Tex.—Texas Co. v. Alamo Cement 
Co., (Civ. A.) 168 SW 62. 

[a] Evidence held sufficient to 
show as matter of law that transac- 
tion was not a sale but a consign- 
ment on a commission basis. Arky 
v. Swift, (Mo. A.) 270 SW 438. 


{b] Evidence held insufficient to 
show as matter of law: (1) Binding 
contract of sale in general. Allen v. 
Nothern, 121 Ark. 150, 180 SW 465. 
(2) Sale of tree. Ver-Vac Bottling 
Co. v. Hinson, 147 Md. 267, 128 A 48, 


[ec] Immoral consideration.— 
Where samples of articles purchased, 
as introduced in evidence, are per se 
obscene and indecent in character, 
the court is justified in so ruling 
without submitting the question to 
the jury. ..Manes Co. v. Glass, 41 R. 
I, 135, 102 A 964, 


33. Canton Cotton Mills v. South- 
west Overall Co., 8 F. (2d) 807; Shel- 
ley v. Byers, 73 Cal. A. 44, 238 P 177; 
Boston Lumber Co. v. Pendleton Bros., 
Inc., 102 Conn. 626, 129 A 782; White 
Sewing Mach. Co. v. Edwards, 120 
Kane 151, 242 Ps 9: 


[a] Pledge or sale-—Where a writ- 
ten contract is free from ambiguity 
or uncertainty, whether it constitutes 
a pledge or sale with right of repur- 
chase reserved to the seller is a ques- 
tion of law for court. Shelley v. By- 
CLs) ov CalyA, 445238 Pel 7-7. 

34. CajJ.—Ennis Brown Co: 
Eurst, 1Cal. As 752, 82 F 1056; 

Mass.—Lubell v. Rome, 243 Mass. 
13, 136 NE 607. 

Mo.—Serat v. Feagans, 168 Mo. A. 
506, 154 SW 152. 

N. y.—M. P. Berglas Mfg. Co, v. 
Paddleford, 201 App. Div. 611, 194 
NYS 756. 

Tex.—Diamond Mill Co. v. Adams- 
Childers Co., (Civ. A.) 217 SW 176. 
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Va.—Bloomberg-Michael Furniture 
Co. v. Coppes Bros., 141 Va. 18, 126 SE 
59. 


Wash.—Schulze v. General Electric 
Co., 108 Wash. 401, 184 P 342. 


[a] Thus, where the material ne- 
gotiations on a sale were all by letter, 
telegraph, or cable, in writing, no am- 
biguous terms being employed, and 
the circumstances not being in con- 
troversy, the question -whether the 
contract was made is one of law. 
Kehlor Flour Mills Co. v. Linden, 230 
Mass.-119, 119 NE 698; Schulze v. 
General Electric Co., 108 Wash. 401, 
184 P 342. 

[b] Entire correspondence.—In de- 
termining whether a contract of sale 
has been established by correspond- 
ence between the parties, the court 
must consider the entire correspond- 
ence. Dunlevie v. Spangenberg, 66 
Misc. 354, 121 NYS 299. 


35. Canton Cotton Mills v. South- 
west Overall Co., 8 F. (2d) 807; Serat 
oe Feagans, 168 Mo. A. 506, 154 SW 
152) 


[a] Thus, where a buyer testifies 
that he does not know what was said 
which created the contract relied upon 
by him in his counterclaim for dam- 
ages, and alleged by him to have been 
completed over the telephone; the 
court may properly refuse to submit 
to the jury the question of the exist- 
ence of such contract. Serat v. Fea- 
gans, 168 Mo. A. 506, 154 SW 152. 


36. White Sewing Mach. Co. v. Ed- 
wards, 120 Kan. 151, 242 P 129; Night 
Commander Lighting Co. v. Brown, 
213 Mich. 214, 181 NW 979; Harrell 
v. Nalle, (Tex. Civ. A.) 254 SW 1027. 


[a] Direction of verdict held prop- 
er (1) where the seller’s offer was in 
writing easily understood, and the 
buyer’s acceptance was easily under- 
stood (Brown v. American Gear Co., 
233 Mich. 128, 206 NW 342), (2) or 
where it appears that the minds of 
the parties never did agree on all the 
terms of the contract (Harrell v. 
Nalle, (Tex. Civ. A.) 254 SW 1027). 


87. John T. Dyer Quarry Co. vy. S. 
R: noes Cigar Co., Inc., 242 Pa. 68, 88 
A 87 


[a] Nonsuit is proper where, in an 
action for the price of goods, plain- 
tiff’s evidence fails to show any con- 
tract by defendant for the goods. 
Johns.» Dyer. Quarry Co. Vise RB: 
Moss Cigar Co., Inc., 242 Pa. 68, :88 
A 878. 


38. Sheffield-King Milling Co. v. 
Sorg, 180 Ky. 539, 208 SW 300; Allen 
v. Monroe County Hay Exch., 123 
Miss. 502, 86 S 297. 


{a] Where order is free from am- 
biguity and contains nothing, in its 
terms or language to mislead, an ac- 
ceptance thereof completes a contract, 
and it is error to submit. to the jury 
the question as to whether a contract 
was thereby consummated. Allen y. 
Monroe County Hay Exch., 123 Miss. 
502, 86 S 297. 

[b] Where buyer admits execution 
of contract, pleading that it was not 
to become effective until goods al- 


[§ 141 


written correspondence, by letters or telegrams, or 
both;?# and in such a case the court may refuse to 
submit the question to the jury*® and may dispose 
of it by directing a verdict,?® or nonsuit,?” and more- 
over, it is error to submit the question to the jury 
under such evidence.**® 
to the existence of the contract and its terms is le- 
gally sufficient to be submitted to the jury,®® and is 
conflicting or of a doubtful nature, the court should 
not refuse to submit the question to the jury,*® or 
dispose of it without the aid of the jury;#! but it 


But where the evidence as 


ready bought proved satisfactory, it 
is error to submit to the jury the is- 
sue whether the contract was made. 
Sheffie!d-King Milling Co. v. Sorg, 180 
Ky. 539, 203 SW 300. 
39. Ark.—Hale v. 
Ark, 224, 154 SW 516. 


Ill.—Steinberg v. Schwartz, 219 Ill. 
AS Asis, 


Ind.—Farmers’ Nat. Bank v. Coyner, 
44 Ind. A. 335, 88 NE 856. 


Mass.—Borden vy. Fine, 212 Mass. 
425, 98 NH 1073. 


- Mich.—Denton v. Booth, 202 Mich. 
215, 168 NW 491, 2 ALR 114. 


Mo.—Nearns v. Danner, (A.) 31 SW 
(2d) 102. 


N. Y¥.—Weinmann vy. Fellman, 162 
NYS 131; Barwick v. Gast Lith., etc., 
Gol, TENS. ais: 

N. C.—Mays Mills v. McRae, 187 N. 
C. 707, 122 SE 762; J. I. Case Thresh- 
ing Mach. Co. v. McKay, 161 N. C. 5. , 
77 SE 848. 

Okl.—Packard Oklahoma Motor Co. 
vVo.runk,-117 Okl: 96,.245 P. 572; 

Tex.—Texarkana Pipe Works v. 
Caddo Oil, etc., Co., (Civ. A.) 228 SW 
586; Taylor Oil, ete., Co. v. Pierce- 
Be Oil Assoc., (Civ. A.) 226 SW 

%, 


Matteson, 107 


Vt.—Northeastern Nash Auto. Co. 


v. Bartlett, 100 Vt. 246, 136 A 697. 


[a] .Evidence held insufficient for 
submission to jury of question: (1) 
Whether there was a binding contract 
of sale. Blodgett Constr. Co. v. Wat- 
kins Lumber Co., 158 Ark. 75, 249 SW 
574; Gulf Production Co. v. Trans- 
Bay Oil Co., (Tex. Civ. A.) 297 SW 634. 
(2) Whether there was an agreement 
as to particular terms. W. J. Foye 
Lumber Co. v. Pennsylvania R: Co., 
10 F. (2d) 437 [certiorari den 271 Co. 
S. 681 mem, 46 SCt 632 mem, 70 L. ed. 
1149 mem]. 

40. Foote v. Greenfield, 197 App. 
Div. 124) ESS ONYS. 33 (Harrell. 
Nalle, (Tex. Civ. A.) 254 SW 1027. 


fa] Thus it is error for the court 
to withdraw from the jury an issue 
raised by the evidence that the buy- 
ers had filed with the seller certain 
orders for school desks which the 
seller accepted and agreed to fill un- 
der conditions constituting a contract, 
and that the seller had refused to fill 
all the orders except one. Harrell v. 
Nalle, (Tex. Civ. A.) 254 SW 1027. 


41. Cruver Mfg. Co. v. Rousseau, 
240 Mass. 168, 1832 NE 723; Davis v. 
Waynesboro Hardware Co., 151 Miss. 


532, 118 S 541: Hercules Mfe. 
Wallace, 124 Miss. 27, 86 S 706. 

[a] Ilustrations.—(1) Where the 
contract provides that it is subject to 
acceptance by the seller’s home office 
and the buyer has attempted to can- 
cel it, and there is a question of fact 
whether the seller accepted the order 
and mailed its acceptance to the buy- 
er, a motion that on all the evidence 
the findings should be for the seller. 
Cruver Mfg. Co. v. Rousseau, 240 
Mass. 168, 132 NE 723. (2) Where a 
written contract signed by the buyer 
but providing that it will become a 


Cove 


For later cases, develoviienta and changes in the law see Annotations, same title and section number, 
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is a question of fact for the jury to decide whether 
a valid contract of sale has been made,?? and if so 
whether it is executed or merely executory;** 
whether it constitutes a. sale or some other form of 


contract on the acceptance being writ- 
ten therein, is offered in evidence, 
with proof of the acceptance and ship- 
ment before order countermanding. it 
was received, it is error to direct ver- 
dict for the buyer on the ground that 
there is no contract. Hercules Mfg. 
Co. v. Wallace, 124 Miss. 27, 86 S 706. 

42. U.S.—San Francisco Iron, etc., 
Co. v. Sweet Steel Co., 23 F. (2d) 783; 
Fidelity Fuel Co. v. Martin Howe Coal 
Co., 15 F. (2d) 470; Frank Heming- 
way, Ine., v. Southport Mills, 279 Fed. 
237. 


Ala.—Darden vy. Lovelace, 52 Ala. 


289. 


Ark.— Augusta Cooperage Co. v. 
Plant, 163 Ark. 49, 259 SW 12; <Au- 
gusta Cooperage Co. v. Dowdy, 149 
Ark. 318, 232 SW 1; Cotton v. Kemper- 
Moire, Nine Cox, 215 SW 055 
Vaughan v. Hinkle, 131 Ark. 197, 198 
SW 705. 

Del.—Weishut v. Layton, 28 Del. 
364, 93 A 1057; Heidelbaugh v. Cran- 
ston, 20 Del. 464, 56 A 367. 

Ga.—Brewer v. Fair, 36 Ga. A. 195, 
136 SE 110. 

“e ea ee v. Watson, 188 Ill. A. 

5 


Ind.—Farmers’ Nat. Bank v. Coy- 
ner, 44 Ind. A. 335, 88 NE 856. 
Iowa.—W. L. Douglas Shoe Co. v. 
Up-To-Date Store, 227 NW 578; Hess 
v. Dicks, 181 Iowa 342, 164 NW 639; 
McClung v. Kelley, 21 Iowa 508. 


Kan.—Blakeslee v. Morgan, 
Kan. 486, 235 P 1042. 


Ky.—Morgan v. Williams, 179 Ky. 
428, 200 SW 650. 

Me.—Upton v. Colbath, 122 Me. 188, 
119 A 384. 


* Mass.—McDonald v. Needham, 254 
Mass. 438, 150 NE 224; Winchester 
v. Howard, 97 Mass. 303, 93 AmD 93. 


Mich.—Denton v. Booth, 202 Mich. 
215, 168 NW 491; Gorman v. Ken- 
nedy, 126 Mich. 182, 85 NW 458; Gins- 
burg v. Cutler, etc., Lumber Co., 85 
Mich. 439, 48 NW 952. 


Mo.—Brown v. Gilliam, 53 Mo. A. 
376. 


Nebr.—Gund v. Roulier, 108 Nebr. 
589, 188 NW 185, 190 NW 220. 


N. J.—Smalley v. Hendrickson, 29 
INGNS, Woe 3 TL. 


N. Y.—Newberry v. Wall, 84 N. Y. 
576 [rev 46 N. Y. Super. 576]; Young 
v. M. P. Berglas Mfg. Co., 229 App. 
Div. 278, 241 NYS 697; Douglas v. New 
York Cent., etc., R. Co., 105 App. Div. 
65, 93 NYS: .728;- Delafield v. J. K. 
Armsby Co., 99 App. Div. 622, 90 NYS 
998; Hand v. Gas Engine, etc., Co., 34 
App. Div. 354, 54 NYS 250 [rev on 
other grounds 167 N. Y. 142, 60 NE 
425]; New York Hydraulic Press Co. 
v. Gunn, 43 Misc. 330, 87 NYS 168; 
Barwick v.. ‘Gast Lith.,. etc.,, Co., 11 
NYS_ 378; Graham. v. "Harrower, 18 
HowPr 144; De Ridder v. McKnight, 
13 Johns. 294. 

N. C.—Mays Mills v. McRae, 187 
Mee Cr (0%; das! Siuev62s) INaested y. 
Scott, 20 N. C. 524. 


N. D.—Lindsay. v.. Nichols, etc., 
Threshing Mach. Co., 229 NW 808. 


Okl.—Humphrey v. Timken Car- 
riage Co., 12 Okl. 413, 75 P 528. 


Pa.—Green v. New Jersey Central 
R.1Co., 224 Pa. 407,73. A. 459; Theiss 
Vv. Weiss, 166 Pa. St. 9), ol A 63, 45 
AmSR 638; Laurel Hill Slate Co. v. 
Snyder, 8 Pa. Cas. 563, 13 A 194; Al- 
lum v. Nolle, 25 Pa. Super. 220; Tunk- 
hannock Ice Co. v. Franklin, 22 Pa. 
Super. 147, i 
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R. I.—Serew Mach. Products Corp. 


v. Cutter, etc., Supply Co., 44 R. I. 409, 
LUT AL 6593 
S. D.—Elfring v. New Birdsall Co., 


16 S. D. 252, 92 NW 29. 


Tex.—Scruggs v. E. L. Woodley 
Lumber Co., (Civ. A.) 179 SW 897. 


Vt.—Farnham v. Wark, 99 Vt. 446, 
505 A 603; Bullard v. Billings, 2 Vt. 
309. 

[a] Incidental questions held for ju- 
ry.—(1) Whether there was a consid- 
evation for notes taken from the buy- 
ers and indorsed and guaranteed by 
another. A. B. Farquhar Co. v. Hardv 
Hardware Co., 174 N. C. 369, 93 SH 922. 
(2) Whether it was the intention of 
both parties that the contract be re- 
duced to writing and signed by both 
pefore it became binding. Hardwood 
Package Co. v. Courtney Co., 253 Fed. 
929, 166 CCA 29. (8) Whether a con- 
tract was entirely oral or was em- 
bodied in a writing. Chamberlin v. 
Van Campen, 120 N. Y. 637, 24 Nu 
279. (4) Whether buyer’s signature 
to contract was genuine. Blakeslee v. 
Morgany 118 Kan. 486, 235 P1042. (5) 
Whether the instrument was to be 
signed by a third party, part owner of 
the goods, before it became effective. 
Gund v. Roulier, 108 Nebr. 589, 188 
NW 185, 190 NW 220. (6) Whether 
blanks in an order, which were left 
to be filled in by the Seller’s agent, 
were filled in according to the buyer’s 
instructions. Commercial Jewelry 
Co. v. Russell Grocer Co., (Mo. A.) 
240 SW 858. (7) Whether a conver- 
sation, containing all the essential el- 
ements of a contract to sell, was a 
concluded oral contract, or was mere- 
ly a preliminary negotiation looking 


to and leading up to a written con-, 


tract. Upton v. Colbath, 122 Me. 188 
119 A 384. (8) Whether, in view of 
contradictory oral evidence, the buyer 
signed a letter to the seller with the 
intent that it constitute, with other 
writings, a written contract or evi- 
dence an oral contract at variance 
with original unaccepted order. Bres- 
ky v. Rosenberg, 256 Mass. 66, 152 
NE 347. (9) Whether order:and un- 
answered acceptance constitutes a 
sales contract in view of subsequent 
correspondence or acts indicating that 
a contract had been entered into. San 
Francisco Iron, etc., Co. v. Sweet Steel 
Co., 23 F. (2d) 783; Mechanics Lum- 
ber Co. v. Yates American Mach. Co., 
USt! Arkw415, °26' (SW. (2d) 80.4 (10) 
Whether sale was complete when sell- 
er, on receipt of order at price quoted 
in seller’s previous letter, wrote buy- 
er that “formal acknowledgments 
would be sent,” or was not complete 
until buyer had received formal ac- 
knowledgment containing conditions 
not theretofore mentioned and had ac- 
quiesced by failure to state objections 
within a reasonable time, so that con- 
tract included such conditions. Mor- 
ris Run Coal Co. v. Carthage Sulphite 
Pulp, ete., Co., 210 App. Div. 678, 206 
NYS 676 faff 242 N. Y. 567, 152 NE 
430]. (11) Where changes have 
been made, whether the contract as 
originally written or as finally drawn 
up was the real contract. Drucker v. 
Ovpenheimer, 165 NYS 284. (12) 
Whether agent sent by seller to adjust 


controversy made a new contract. 
Garnett v. Parry Mfg. Co., 185 Ala. 
326, 64 S 559. 

[b] Conflicting evidence as to par- 


ties’ understanding of terms agreed 
on raises a question for the jury as to 
whether a contract actually had been 


made. Howell v. Grocers, Inc., 2 F. 
(2a) 499. ~ 
[c] Correspondence and other cir- 
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transaction,‘ such as an option contract,*#> and 
whether, after an option to purchase had been signed, 
the parties entered into an oral supplemental agree- 


cumstances.—Where the existence of 
the contract depends upon numerous 
letters written by the parties in the 
course of the negotiations, in connec- 
tion with the other facts and circum- 
stances shown by parol, whether the 
contract was made, is for the jury. 


Frank Hemingway, Ine. v. Southvort 
Mills, 279 Fed. 237; Brewer v. Fair, 
36 Ga. A. 195, 136 SH 110; New Eng- 


land Box Co. v. Tibbetts, 94 Vt. 285, 
110 A 434. 

{[d] Whether possession of chattel 
amounts to sale is a question for the 
jury. Moon v. Hawks, 2 Aik. (Vt.) 
390, 16 AmD 725. 

[e] Date of execution.—Where one 
of two written instruments relating 
to the purchase and sale of specific 
personal property is undated and the 
other is dated, the issue as to wheth- 
er they were signed on the same day 
and date, which is affirmed by one . 
party and denied by the other, is for 
the jury. Packard Oklahoma Motor 
Co. v. Funk, 117 Okl. 96, 245 P 571. 


Darden v. Lovelace, 52 Ala. 
289; Knight v. Reed, etc., Piano Mfg. 
Co., 16 “Ala. A. 82, 75° S 680; Turner 
Furnishing Goods Co. v. Price, (Ark.) 
232 SW 588; Bowser v. Tarry, 156 
Nees 8d: be ASOT 4e : 

[a] Questions for jury.—(1) 
Whether sale was on approval. Tur- 
ner Furnishing Goods Co. v. Price, 148 
Ark. 655, 232 SW 588. (2) Whether 
the written order was delivered on 
condition that it was not to become 
a binding agreement until a certain 
condition had been performed, or was 
delivered with the intent that it 
should be presently binding as a con- 
tract of sale. Bowser v. Tarry, 156 
N. C..35, 728SEM74, 


[b] Waiver of condition.—Wheth- 
er the seller, by its actions and con- 
duct, waived a condition of the par- 
ties’ contract by correspondence that 
the buyer should sign a formal con- 
tract, and thereby rendering the con- 
tract executed without performance of 
such condition, is a question for the 
jury. Knight v. Reed, etc., Piano Mfg. 
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44. Cochrane v. Pickton First State 
Bank, 198 Mo. A. 619, 201 SW _ 572; 
Dakota Coffee Co. v. Johnson, 45 N. D. 
430, 178 NW 291. 


[a] Questions held for jury.—(1) 
Whether there was a sale or a financ- 
ing of business. Dakota Coffee Co. v. 
Johnson, 45 N. D. 430, 178 NW 291. 
(2) Whether a delivery of drafts and 
bills of lading to shipper’s order was 
a sale or merely a transfer of title 
to secure the drafts. Cochrane v. 
Pickton First State Bank, 198 Mo. A. 
619, 201 SW 572. (3) Whether trans- 
action was sale or consignment for 
sale. See supra § 8 


[b] Sale or gift.—Where there is 
evidence thereof it is proper to admit, 
where deceased bought another an au- 
tomobile in consideration of ah agree- 
ment to come and live with her, 
whether there was a sale of the ma- 
chine, aS well as an issue as to its 
being a gift. Morgan v. Williams, 179 
Ky. 428, 200 SW 650. 

©Cther transactions 
see supra § 8. 

Sale or agency as question of law 
or fact see supra § 8. 


45. Krummenacher Drug Co. v. 
Chouteau, (Mo. A.) 296 SW 255. 


Options generally see supra §§ 68— 
72. 


distinguished 


46. Caskey v. Williams, 227 
73, 11 SW (2d) 991. 


[a] Thus, where an optionor re- 


Ky. 


186 [55 C.J.] 


As to particular elements. 


fuses to make an adjustment of the 
price for race horses specified in an 
option agreement because one of the 
horses had died, and thereafter the 
optionee complies with the option and 
pays the purchase price stated there- 
in, it is a question for the jury wheth- 
er the optionor had agreed to condi- 
tions attached to the optionee’s ac- 
ceptance of the offer to sell or wheth- 
er the optionee had yielded to the op- 
tionor’s demand. Caskey v. Williams, 
227 Ky...13, 11 \SWe (2d) 991; 


47. Cage.v. Black, 97 Ark. 6138, 134 
SW 942; Perry v. Stayton, 25 Del. 
529, 82 A 87; Neumeyer v. Hooker, 
131 App. Div. 592, 116 NYS 204 [aff 
199 N. Y, 591 mem, 93 NE 1126 mem]; 
Keller-Kohn Co. v. Little, 127 Okl. 44, 
259 P 643. 


[a] Incidental question held for 
jury.—Whether the buyer, a large de- 
partment store, waived its require- 
ment that no order given by it Should 
be valid unless confirmed by its regis- 
try bureau. Gimbel v. Gloversville 
Silk Mills, 176 Fed. 219, 99 CCA 573. 


Offer or order generally see supra 
§§ 45-54. 


48. Kibler v. Caplis, 140 Mich, 28, 
103 NW 531, 112 AmSR 388; Turner 
Wee Mbuskeronm Nach: “ete. (Co. 297; 


Mich. 634, 57 NW 192; Boyd v. Mer- 
chants’, etc., Peanut Co., 25 Pa. Su- 


per. 199. And see cases infra this 
note. 
{a] Evidence held sufficient: (1) 


To require submission to the jury of 
the issue whether the buyer had ac- 
cepted the’ option to purchase by a 
letter written by him, which was not 
in evidence. Texarkana Pipe Works 
WeCaddorOll,ete., Co., (Dex:  Clivs <A.) 
228 SW 586. (2) To justify the 
court in refusing to hold as a matter 
of law that there was a final and un- 
conditional acceptance. J. I. Case 
Threshing Mach. Co. vy. McKay, 161 
N. C. 584, 77 SE 848. 


{[b] Manner of acceptance.—(1) 
Under evidence authorizing conflict- 
ing inferences, the question whether 
the parties intended that acceptance 
of an offer to sell goods should be 


made by some other means than 
through the mail is for the jury. 
Farmers’ Produce Co Central 


Bis 
Fruit, ete.,. Co., 48 Okl. 754,). 150 P 
664; Farmers’ Produce Co. v. Mc- 
Alester Storage, etc., Co., 48 Okl. 488, 
1500-288), URATOTGA. 1297.5). 1¢2)) 
Whether the buyer’s silence to a 
memorandum of sale sent by the sell- 
er and reading, “This is a contract, 
and will be considered mutually 
binding, unless we are advised of 
nonacceptance by wire,’ amounted 
to an assent is a question for the 
jury. Cavanaugh v. D. W. Ranlet 
Co., 229 Mass. 366, 118 NE 650, 


[ec] Acceptance of goods by buy- 
er under a memorandum contract is 
a recognition of the contract leaving 
no question for the jury as to the 
existence of the contract or effect of 
acceptance. Franklin Sugar Refining 
Co. v. Merchants’ Grocery Co., 133 S. 
C. 374, 130 SE 886. 


Acceptance of offer or order gen- 
erally see supra §§ 55-67. 


49. Ala.—Ehrmann Mfg. Co. v. 
Carroll, 22 Ala. A. 217, 114 S 275. 


In accordance with 
these rules, unless the evidence is clear and undis- 
puted, it is generally a question of fact for the jury 
as to whether a particular offer or order has been 
made,** whether an offer made by the seller has been 
accepted by the buyer in accordance with its terms,** 
whether an order or proposal given by the buyer has 
been accepted by the seller,*® whether acceptance of 
the buyer or the seller was within a reasonable 
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agent ;°? 


Ark,—Emerson v. Stevens Grocer 
Co., 105 Ark. 575, 151 SW 1003. 

Okl.—Humphrey v. Timken Car- 
riage Co., 12 Okl. 413, 75 P 528. 

Pa.—Robeson v. Pels, 202 Pa. 399, 
51 A 1028. 

S. D.—Elfring v. New Birdsall Co., 
16 S. D. 252, 92 NW 29. 

Tex.—Farmers’, etc. Cotton 
Co. v. Cleburne Oil Mill Co., 
A.) 187 SW 350. 

And see cases infra this note. 


[a] Incidental questions held for 
jury: (1) Whether an order obtained 
by a traveling salesman was accept- 
ed by the seller before cancellation 
by the buyer. Outcault Adv. Co. v. 
Young Hardware Co., 110 Ark. 123, 
161 SW 142; T. C. May Co. v. Men- 
zies Shoe Co., 184 N. C. 150,113 SH 
593. (2) Whether notice of accept- 
ance was given by home Office. Claro 


Oil 
(Civ. 


Milling }Cosnv..UDavis; er Pal DisG-e 
Co. 48. 
[b] Notice of acceptance.—Where 


A admits he ordered goods from B, 
which order was conditioned on ac- 
ceptance by B, if the subsequent ac- 
tions by A and letters written by A 
to B evidence the fact that he con- 
sidered his order as accepted, and 
gives directions as to the time for 
filling the order, this will imply such 
actual notice to A as to entitle B to 
go to a jury upon the facts. Rock 
v. Fisher, 91 Okl1..220, 216 P 668. 


[ec] Evidence held insufficient: 
(1) To show as matter of law ac- 
ceptance of the buyer’s offer. Allen 
v. Nothern, 121 Ark. 150, 180 SW 465. 
(2)_To make a question for the jury 
as to whether the seller accepted and 
acted upon a written agreement be- 
tween the buyer and its agent to the 
effect alleged by the buyer. Texas 
Co. v. Alamo Cement Co., (Tex. Civ. 
A.) 168 SW 62. 


[d] Question of law.—Whether, 
in a contract for the sale of lumber, 
there had been an offer and accept- 
ance sufficient to constitute a com- 
plete contract, before a letter sent 
to the buyer containing a sales slip 
stating the terms of purchase was 
ever sent, is a question of law where 
the contract is evidenced by writing. 
Boston Lumber Co. v. Pendleton, 102 
Conn. 626, 129 A 782. 


Acceptance of offer or order gener- 
ally see supra §§ 55-67. 


50. Mulherin v. Sabel, 24 Ga. A. 
304, 100 SE 719; Jennette Bros. Co. 
v. Hovey, 184 N. C. 140, 113 SE 665. 


[a] Questions of law for court 
where the facts are not in dispute. 
Dulany-Vernay Co. v. Kalamazoo 
Seon ers Co., 218 Mich. 484, 181 NW 


51. Holmes v. Bloch, 196 Ala. 322, 
71S 670; Bloom v. Miller, (Ark.) 176 
a) 673; Quick v. Wheeler, 78 N. Y. 


[a] Questions of law.—(1) Where 
a buyer ordered from the seller’s 
agent a lighting plant for his farm- 
house, the order reciting it was not 
subject to countermand, and the buy- 
er’s son told the agent that his father 
had: instructed him to countermand 
the order, and the agent admitted 
that the son told him not to ship the 


time,®° whether an order or offer to buy had been 
revoked or countermanded®? and notice thereof re- 
ceived>? before acceptance, whether there was a rat- 
ification of an unauthorized contract made by an 
whether the buyer bought the property 
from the proper owner;°* and whether, and what, 
price,®® terms of payment,°® or other terms or condi- 
tions®? have been agreed upon; or whether there has 
been either a total or partial failure of considera- 


lighting plant, a direction of a ver- 


dict for the buyer is justified. Night 
Commander Lighting Co. v. Brown, 
213 Mich. 214;°°181 "NW 979.)"°(2) 


Where goods shipped on consignment 
under a contract providing that the 
shipment might be treated as an ab- 
solute sale. if the goods are retained 


for six months, are received and re-. 


tained for more than six months, and 
the consignee tries to sell them, and 
does sell some of them, evidence of 
a countermand of the order raises 
no issue for the jury, although the 
order is given subject to acceptance. 
Richardson v. Studebaker Corp., 29 
Ga. A. 249, 114 SE 648. 


Withdrawal or countermand of of- 
fer generally see supra §§ 47—53. 


52. See cases infa this note. 
_[{a] Receipt of notice of cancella- 
tion of an order duly mailed is a 


question for the jury where its re- 

ceipt is denied. Farmers’ Handy 

Wagon Co. v. Newcomb, 192 Mich. 

634, 159 NW 152; Senaca Co. v. Elli- 

son, (Mo. A.) 184 SW _ 1177; Lef- 

ee v. Wharton, 115 S. C..330, 105 
oy : 


53. Morris v. Handy, 3 F. (2d) 97. 


54., Nearns v. Danner, (Mo. A.) 81 
SW (2d) 102. 
_ [a] Evidence held sufficient for 
Jury as to whether the buyer’s inten- 
tion was to buy notwithstanding 
ownership. Esty v. Walker, 222 Mo. 
A. 619, 3 SW (2d) 744. 


55. Ark.—Coplen v. Texarkana 
Tire House, 148 Ark. 108, 229 SW 26. 


Cal.—Llewellyn Steam Condenser 
nes Co. v. Malter, 76 Cal. 242, 18 P 


Ky.—Owensboro Wheel Co. v. 
Trammell, 172 Ky. 564, 189 SW 702. 

Miss.—Davis v. Waynesboro Hard- 
ware Co., 151 Miss. 532, 118 S 541. 

N. Y.—Barwick v. Gast Lith., ete., 
Con wlIP NS mouse 

Or.—Maeder Steel Products Co. v. 
Zanello, 109 Or. 562, 220 P 155. 

Tex.—Sanitary Mfg. Co. v. Gamer, 
(Civ. A.) 201 SW 1068. 


And see cases infra this note. 


[a]. Questions held for jury.—(1) 
Whether price was left blank because 
of agent’s ignorance of price, to be 
stated by seller in confirming order. 
Bresky v. Rosenberg, 256 Mass. 66, 
152 NE 3847. (2) Whether price stat- 
ed in letter accepting option con- 
formed to option price. Texarkana 
Pipe Works v. Caddo Oil, ete, Co., 
(Tex. Civ. A.) 228 SW 586. 


56. Mills Novelty Co. *y. Millsaps 
173 Ark. 1136, 294 SW 69. pa 

57. U. S.—Hardwood Package Co. 
v. Courtney Co., 253 Fed. 929, 166 
CCA 29; 


Ark.—Chattanooga Roofing, “ete. 
Co. v. Porter, 193 SW 797. 


Cal.—Llewellyn Steam Condenser 
niet Co. v. Malter, 76 Cal. 242, 18 P 
Iowa.—Hess v. 
342, 164 NW 689. 


Mass.—Antonacopolous Vv 
Sen as Co., 284 Mass. 125, 


Mich.—La France v. Cullen, 


Dicks, 181 Iowa 
- Arax 
125 NE 
196 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


\ 


ee 
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§§ 141-142] 


tion.5™% It is also generally a question for'the jury 
as to whether by reason of fraud or mistake the con- 
tract did not contain the real agreement between 
the parties,®°* or whether the validity of the contract 
was dependent upon the performance of certain con- 
ditions by one or the other of the parties;°° 


where the goods are delivered to 


whether the buyer’s promise to pay was an original 


or collateral promise.°° 


[§ 142] I. Formal Requisites and Contents.—1. 
In General. As to its formal requisites a contract of 
sale is governed by the rules relating to the formal 
requisites of contracts in general,® except to the 
extent that it is governed by special statutory pro- 
visions®* or the statute of frauds.%? 


Mich. 726, 163 NW 101. 


N. ALi een v. Hendrickson, 29 
N. J. 371 


N. brane v. New York Cent., 
a R. Co., 105 App. Div. 65, 98 NYS 


N. C.—Story v. 
409, 100 SE 689. 


Vt.—New England Box Co. v. Tib- 
betts, 94 Vt. 285, 110 A 434. 


Va.—Old Dominion Coal Corp. v. 
Snipes, 142 Va. 331, 128 SE 518. 


[a] Questions held for jury.—(1) 
Whether there was a complete agree- 
ment as to the terms of the contract. 
Hardwood Package Co. v. Courtney 
Co;; 253 Fed. © 929,166) CCA “29. (2) 
Whether the contract was oral and 
unconditional, or was expressed in a 
memorandum to the effect that it was 
conditional on the arrival of a car of 
goods. Antonacopoulos v. Arax Gro- 
cery Co., 234 Mass. 125, 125 NE 161. 
(3) Whether the typewritten words, 
“Not valid unless countersigned by 
executive’ of seller’Ss company, were 
on written contract when signed by 
buyer’s president. Wm. J. McCarthy 
Co. v. Fuller, 231 Mass. 495, 121 NE 
367. (4) Whether a lottery agree- 
ment printed on a card delivered to 
the buyer at the time of the sale was 
part of the contract. La France v. 
Cullen, 196 Mich. 726, 163 NW 101. 
(5) Whether the buyers had pur- 
zhased embroideries mixed with lac- 
es as actually delivered, or whether 
they had purchased embroideries. 
Loeb, ete., Co. v. Dumarest, 189 NYS 
66. 


{[b] Waiver of provision as to 
mode of shipment held question for 
jury. Pacific Commercial Co. v. 
Northwestern Fisheries Co., 115 
Wash, 608, 197 P 930. 


[ec] Entirety of contract.—W heth- 
er a contract under which several 
shipments are made is an entire con- 
tract, or whether each shipment rep- 
resents a separate contract, is for 
the jury. Gem Knitting Mills v. Em- 
pire Printing, etc., Co:, 3 Ga. A. 709, 
60 SE 365; Brown v. Snider, 126 
Mich. 198, 85 NW 570; Brown v. Un- 
ger, 30 Pa. Dist. 510. 


Questions of law and fact as to 


Stokes, 178 N. C. 


construction generally see infra § 
215. 

5714. Simpson v. McMillan, 26 Ga. 
A. 280, 105 SE 848; Woodruff v. 


Opolinsky, 21 Ga. A. 666, 94 SE 809; 
Stevens-Etter Co. v. Grain Juice Co., 
(Tex. Civ. A.) 285 SW 667. 


[a] Question of law.—Where in 
an action for the price of goods sold, 
defendant pleads a failure of con- 
sideration, and there is no evidence 
showing to what extent the con- 
sideration failed, it is proper to ren- 
der verdict for plaintiff. Ingram v. 
McCaskey Register Co., 3 Ga. A. 569, 
60 SE 291. 


Failure of consideration in general 


ham 
G. 
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or, 


a third person, | ute.7° 


see’s 


Except where 


see supra §§ 36-42. 


58. Cargill Commn. Co. v. Mowery, 
99 Kan. 389, 161/P. 634, 162 P 313; 
L. A. Becker Co. v. Alvey, 86 SW 974, 
27 KyL 832; Pacific Commercial Co. 
v. Northwestern Fisheries Co., 115 
Wash. 608, 197 P 930. 


[a] Thus, where there is evi- 
dence, in case of a sale of canned 
salmon to be shipped by buyer by 
steamer, but shipped on a sailing 
vessel and damaged when unloaded, 
that the seller knew the fish was to 
be shipped on a sailing vessel, and 
failed to protest or advise the buy- 
er that such shipment would violate 
the contract, the question of mutual 
mistake in the contract as to the 
mode of shipment is properly sub- 
mitted to the jury. Pacific Commer- 
cial Co. v. Northwestern Fisheries 
Co., 115 Wash. 608, 197 P 930. 
ae ie generally see supra §§ 77— 


Pedr iee generally see supra §§ 77-. 


59. Brigham City Fruit Growers’ 
Assoc. v. G. H. Zollmann Produce 
Co., (Mo.) 220 SW 911. 


[a] Thus, where a buyer 
to pay for peaches then in 
and requested the seller to release 
the cars by, a given time, it was 
held that the trial court could not, 
as a matter of law, decide that fail- 
ure to release the cars within that 
time invalidated the contract. Brig- 
City Fruit Growers’ Assoc. v. 
H. Zollmann Produce Co. (Mo.) 
220 SW 911. 

60. Klamath Lumber Co. v. Co- 
Operative Land, ete., Co., 25 Cal. A. 
678, 145 P’159; Perry v. Stayton, 25 
Del. 529, 82 A 87. 

Sale on credit of third person gen- 
erally see supra § 15. 


agreed 
transit 


61. See Contracts §§ 122-143. 
62. See statutory provisions; and 
infra § 143 


Statutory provisions: 

Regulating conditional sales see in- 
fra §§ 1178-1189. 

Requiring bill of sale and registra- 
tion thereof see infra §§ 287, 292, 
589, 590. 


63. Application of statute of 
frauds see Frauds, Statute of §§ 234- 
3038. 


64. -See infra § 143. 

65. Ark.—Fincher 
Ark. 165, 126 SW 392. 

Del.—Terry v. Parsons, 30 Del. 90, 
102 A 985. 

Ill.—-Sinaiko v. Illinois Smelting, 
ete., Co., 215 Ill. A. 108; Fred Al- 
len Auto. Supply Co. v. H. W. Johns- 
Manville Co., 211 Dl. A. 217. 

Ind.—Cloud v. Moorman, 18 Ind. 
40; Henline v. Hall, 4 Ind. 189. 

Ky.—Spears v. Winkle, 186 Ky. 585, 
217 SW 691. 

La.—Walle v. Douglas, 136 La. 70, 


v. Bennett, 94 


[55° CiJ.] 187 


the contract is expressly required to be in writing®* 
it may be made by parol®® or in writing,®® or it may 
be partly in writing and partly by parol,®’ as where 
a written offer is accepted orally,®* or it may be im- 
plied from the conduct of the parties.®® 
jurisdictions these rules are now declared by stat- 
A lessor may transfer his title to leased per- 
sonalty by an oral transfer,*! even though the les- 
interest in the property is evidenced by an in- 
strument under seal.*? 
Delivery of contract.7* 
sale in writing does not become effective until it is 
delivered to the buyer,** and where it is delivered on 
condition, it does not become effective until such 
condition is performed.7® 


In some 


Ordinarily a contract of 


Delivery of a memoran- 


66 S 542. 
N. Y.—Bradley v. Wheeler, 44 N. 
Ba 495; White v.: Knapp, 47 Barb. 


N. C.—Carolina Discount Corp. v. 
Landis Motor Co., 190 N. C. 157, 129 
SE 414. 


Tenn.—Potter v. Coward, Meigs 22. 


Vt.—Fairbanks v. Stowe, 83 Vt. 155, 
74 A 1006, 188 AmSR 1074. 


Va.—Chapman v. Campbell, 
Gratt. (54 Va.) 105. 

[a] Promise by seller to sell and 
deliver certain articles at a certain 
time at a fixed price and a promise 
by the buyer to accept and pay for 
them constitutes a contract, wheth- 
er the agreement is oral or written. 


13 


ee v. Parsons, 30 Del. 90, 102 A 
985. 

66. See infra § 143. 

67. Sinaiko v. Illinois Smelting, 
ete.,,. Co., 215, Tl, A: 1083) Lockett 
as ta 2 Exch. 93, 154 Reprint 


As to contracts generally see Con- 
tracts § 127. 


68. Anglo-American Provision Co. 
v. Prentiss, 157 Ill. 506, 42 NE 157; 
Northwestern Iron, etc., Co, ave 
Hirsch, (94° Tie A. 579. 


Form and sufficiency of acceptance 
generally see supra §§ 57-66. 


69. See supra §§ 73-75. 

70. See Uniform Sales Act § 3. 

71. Magoon v. Hastman, 86 Vt. 261, 
84 A 869. 


Transfer of lessor’s reversionary 
title generally see Landlord and Ten- 
ant §§ 542-546. 


72. Magoon v. Hastman, 86 Vt. 261, 
84 A 869. 

73. Delivery of contracts generally 
see Contracts § 131. 

Within statute of frauds see 
Frauds, Statute Of §§ 383, 385, 386. 

74. Koch v. Godshaw, 12 Bush 
(Ky.) 318; Groneweg, ete CO. Fe 
Estes, 144 Mo. A. 418, 128 SW 786. 

[a] Sufficiency of delivery.— 


Where brokers send a seller a con- 
tract previously signed by the buyer, 
and on its receipt the seller signs it 
and returns it to them, it constitutes 
a delivery. Groneweg, etc., Co. v. 
Estes, 144 Mo. A. 418, 128 SW 786. 


Delivery of bill of sale see infra 
291. 


75. 
Register, 
Owen vy. Long, 
364, . 

[a] Contract signed in duplicate, 
in which a buyer agrees to pay one 
hundred dollars cash and three hun- 
dred dollars on time, never becomes 
operative where the seller retains 
both copies, and the buyer does not 
pay the one hundred dollars. Owen 
vy. Long, 97 Wis. 78, 72 NW 364. 


American Jobbing Assoc. v. ' 
5 Ga. A. 543, 63 SE 599; 
97 Wis. (78, 172) NW 


188 [55 C.J.] 


dum of a contract of sale to a third person is suffi- 
cient if such delivery is made for the benefit of both 


buyer and seller.7& 


[§ 143] 2. Written Contract?’—a. In General. 
A contract of sale must be in writing where it comes 
within the provisions of the statute of frauds, relat- 
ing to the sale of goods, wares, and merchandise,‘® 
which provisions are, in ‘some jurisdictions, now em- 
bodied in statutes adopting the Uniform Sales Act.® 
It must also be in writing, even in the absence of an 
applicable statute, where it is the intention of the 
parties that the agreement shall not become binding 
But in the absence 
of statute or such an intention, although the contract 
may be made in writing,*! a formal written contract 
is not essential to a binding agreement if it is the 
intention of the parties to be bound by their agree- 
ment made either by parol’? or by correspondence, ** 
even though reference is made in conjunction there- 
with to a future formal contract in writing.’# 
accordance with these rules, where a valid contract 
of sale is made by parol,8® a subsequent agreement 
to reduce it to writing does not add to or impair the 
validity of the contract,® but merely secures a more 


until it is reduced to writing.®° 


76. Rose v. Maas, 147 Ark. 275, 


227 SW 386. 


77. Cross references: 

Agreements in several writings see 
infra § 144. 

Bill of sale as not essential to pass 
title see infra § 589. 

Necessity of writing 
sale see infra § 1180. 


in conditional 


78. See Frauds, Statute of §§ 234- 
303. 
79. See Uniform Sales Act § 4; 


English Bae of Goods Act (56-57 
Viet. ec 71) § 4 

30. Ill. rim Reno Wholesale Gro- 
cery Co. v. Stocking, 293 Ill. 494, 127 
NE 642. 

La.—Haskins Trading Co. v. Cook, 
3 tlie Aw ye O05 

Nebr.—McPherson v. Wiswell, 16 
Nebr. 625, 21 NW 391. 

Okl.—Western Roofing Tile Co. v. 
Jones, 26 Okl. 209, 109 P 225, AnnCas 
1912B 127. 

Ont.—Wander, etc., Chemical Co. v 
Brennan, 19 OntWN 91. 

As applied to contracts by corres- 
pondence see infra § 144. 


81. Terry v. Parsons, 30 Del. 90, 
102 A 985. 

82. See supra § 142. 

83. See infra § 144. 

84 Cheney v. Eastern Transp. 
Line, 59 Md. 557; Ferguson Contr. Co. 


v. Helderberg Cement Co., 135 App. 
Div. 494, 120 NYS 317; Western Rooft- 
ing: ‘Tile Co. v. Jones, 26 Okl. 209, 109 
P 225, AnnCas1912B 127; Woldert v. 


Arledge, 4 Tex. Civ. A. 692, 28 SW 
1052. 
[a] Tllustration,—A. writing 


signed by the seller and accepted in 
writing by the buyer, wherein the 
seller proposes to sell all cement re- 
quired by him in doing certain work 
in case the contract for the work 
shall be awarded the buyer, and con- 
taining all the terms of the agree- 
ment, constitutes a complete and valid 
: contract although it provides that, on 
the awarding: of the contract in ques- 
tion to the buyer, the parties shall 
enter into a contract on the terms 
provided for in the writing. Fergu- 
son Contr. Co. v. Helderberg Cement 
Co., 1385 App. Div. 494, 120 NYS 317. 


85. See supra § 142. 
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authentic mode.of proof.8? 
Custom or usage. Where there is a general eustom 


or usage with regard to the subject matter, that the 


parties.®° 


In 


86. Spears v. Winkle, 186 Ky. 585, 
217 SW 691; Walle v. Douglas, 136 
La. 70, 66 S 542. 

[a] “Subsequent acts or sugges- 
tions, of either or both parties, that 
the contract should be reduced to 
writing . - [does] not impair 
the original contract.” Walle. v. 
Douglas, 136 La. 70, 66 S 542, 5438. 

87. Walle v. Douglas, supra. 

838. El Reno Wholesale Grocery Co. 
v. Stocking, 293 Ill. 494, 127 NE 642. 

Customs and usages as to sales gen- 
erally see Customs and Usages §§ 54, 
5b) 653 


89. El Reno Wholesale Grocery 
a v. Stocking, 293 Ill. 494, 127 NE 
642. 

90. See Contracts § 126. 

91. Mechanics’ Lumber Co, _ v. 
Yates American Mach. Co., 181 Ark 


415, 26 SW (2d) 80; McNair v. Man- 
get, 34 Ga. A. 633, 130 SE 698; Tan- 
ner v. Hagle Bag Corp., 145 La. 502, 
82 S 682; Byrne v. Savoy Shirt Co., 
198 App. Div. 814, 191 NYS 161. 


[a] Ellustrations.—(1) A memo- 
randum setting up the parties, the 
price, anid the quantity of goods sold, 
when confirmed by a letter of the 


seller, constitutes a valid contract. 
Tanner v. Hagle Bag Corp., 145 La. 


502, 82° S 1682. (2) Where a sales 
agent for a lighting plant solicits an 
order from a buyer, which is to be- 
come a sale agreement when accept- 
ed by the seller, and simultaneously 
procures a separate contract between 
the buyer and an unnamed installer 
which is to become a contract when 
accepted by the latter, the two writ- 
ings constitute a single contract be- 
tween the seller and the buyer, ob- 
ligating the seller to deliver and in- 
Stall the plant... J:. By Colt Co vyainiic 
land, 35 Ga. A. 550, 1384 SE 142. 


[b] Bills of lading and 
drafts attached held to constitute 
contracts to deliver at a designated 
place cotton of a specified quality ana 
worth the amounts of the drafts, at 
contract prices. Berlowitz v. Stand- 
ley, 117, Tex.) 362, 1b SW (2d) 963: 
Marcus v. Armer, 117 Tex. 368, 5 SW 
(2d) 960, 60 ALR 672 [answer to cert 
questions conformed to (Ciy. A.) 7 
SW (2d) 1119] 


92. Barnett Vv. Book  Clifh) Ry Coz 
70 Colo. 440, 201 P 1026. And see 


sight 


sale is not complete until the execution of a written 
contract signed by the parties, prior letters, tele- 
erams, memoranda, ete., do not constitute a binding 
contract of sale until the execution of a formal con- 
tract,®’ unless a contrary intent is manifested by the 


[§ 144] b. Agreement in Several Writings; Cor- 
respondence. As in the case of contracts in general®® 
a written contract of sale may be contained in several 
different writings which, when connected as a whole, 
show the parties, subject matter, terms, and consid- 
erations of the agreement.°+ 
correspondence taken together, the intention of the 
parties to enter into a contract of purchase and sale 
may be clearly inferred,” or.is so plain as not to be 
open to reasonable misunderstanding,®? there is a 
sufficient contract of sale where the negotiations with 
respect to offer and acceptance are carried on and 
all the terms of sale and purchase are definitely 
agreed upon by éorrespondence consisting of letters 
or telegrams or both,®* as where a definite offer or 


Thus, where from the 


cases infra note 94. 


93. Kehlor Flour Mills Co. v. Lind- 
en, 230 Mass. 119, 119 NE 698. And 
see cases infra note 94. 


[a] If they are thus plain it is of 
no avail for either party to say that 
they were not understood. Kehlor 
Flour Mills Co. vy. Linden, 230 Mass. 
1195. 119) NEV698: 


94. U,S.—N. Jacobi Hardware Co. 
Vv. Vietor, 11 F. (2d) 30; Meade Fibre 
Coivi Varn, 3 EF. (2d) 520 [certiorari 
den 269 U. S. 564, 46 SCt 23, 70 L. 
ed. 414]; Monte Vista Farmers’ Co-op. 
Produce Co. v. Bemis Bro. Bag Co., 
294 Fed. 8; Frank Bowman Co. v. 
Lecato, 292 Fed. 73. 

Ark.—Jerome Hardwood Lumber 
Co. v. Davis Bros. Lumber Co., 16% 
Ark. 197, 255 SW 906; Southern’ Cot- 
ton Oil Co. Vv. Frauenthal, 145 Ark. 
394, 224 SW 730; Hart v. Hammett 
Grocer Co., 132 Ark. 197, 200 SW 795; 
Emerson v. Stevens Grocer Co., 95 
Ark. 421, 130 SW 541. 


Colo.—Barrett v. Book Cliff R. Co., 
70 Colo. 440, 201 P 1026. 


Ga. statee Pyrites, etce., Corp. 
vy. Worthington Pump, ete., Corp., 29 
Ga. A. 793, 116 SE 330; Birmingham 
Paper. Co. v. Holder, 24 Ga. A. 6380, 
101 SE 692; Saluda Wholesale, ete., 
oe v. Rooney, 24 Ga. A. 11, 99 SE 


Tll.—C. L. Gray Lumber Co. v. 
Scharmer, 198 Ill. A. 198; Jones vy. 
Kellogg Switchboard, ete., Co., 193 
Ill. A, 9; Cannon v. Turner-Hudnut 
Co., 185 Ill. A. 9; Northern Produce 
Exch. v. Ablon, 169 Ill. A. 633; Fuchs, 
ete., Mfg. Co. v. Kittredge, 146 TYESUAS 
350 [aff 242 Ill. 88, 89 NE 723]. 


Iowa.—Lamis _v. Des Moines El, 
etc., Co., 229 SW 756. 


La.—Toledo Bridge, ete., Co>-v. Jef- 
fris, 141 La. 168, 74 S 893. 


Md.—Cheney vy. Eastern Transp. 
Line, 59 Md.’ 557. 


Mass.—Lubbell v. Rome, 243 Mass. 
13, 1386 NE 607; Puffer Mfg. Co. v. 
Yeager, 2380 Mass. 557, 120 NE 97; 
Kehlor Flour Mills Co. v. Linden, 230 


Mass. 119, 119 NE 698. 

Mich.—Detroit White Metal Co. v. 
Nassau Smelting, ete., Works, 225 
Mich. 492, 196 NW 329. 


Nebr.—Nebraska Seed Co. v. Harsh, 
98 Nebr. 89, 152 NW 310, LRAI915F 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rw 
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order submitted by letter or telegram is unqualifiedly 
accepted in the same manner,®® or where a letter 
written by one party, containing an offer to sell or to 
buy on stated terms and conditions is returned with 
written thereon by the other 
The validity of such a contract is not af- 
fected by a direction by the buyer to the seller to 
hold the goods at the point of delivery for inspec- 
tion;®? nor where the offer and acceptance are com- 
pleted by telegraph, is it affected by a failure to ad- 
here to a custom to follow the telegraphic acceptance 
with a confirmatory letter, as a precaution against 
mistake in transmission, if the terms of the contract, 


the word 
party.°° 


“aecepted” 


824. 

Nev.—Turner Lumber Co. v. Tono- 
pah Lumber Co., 38 Nev. 338, 145 P 
914, 153 P 254. 

N. Y.—Asinof v. Freudenthal, 195 
App. Div. 79, 186 NYS 383 [aft 233 


N. Y. 564, 135 NE 919]; Batt v. 
Earle, 164 App. Div. 228, 149 NYS 
623; Sheffield-King Milling Co. v. Gil- 


liland, 125 NYS 284. 


Or.—Williams v. Burdick, 63 Or. 41, 
125 P 844, 126 P 603. 


Pa.—Cosgrove v. Woodward, 49 Pa. 
Super. 228. 

Tenn.—Neilson, ete., Canning Co. v. 
Lowe, 149 Tenn. 561, 260 SW 142. 


Tex.—Raleigh Co. v. Land, 
(Commn. A.) 279 SW 810 [aff (Civ. 
A.) 261 SW 186]; Panhandle Refining 
Co. v. Bennett, (Civ. A:) 13 SW (2d) 
923; Elliott v. Waurika Oil Assoc., 
(Civ. A.) 253 SW 601; Woldert v. 
Arlidge, 4 Tex. Civ. A. 692, 23 SW 
1052. 

Vt.—Purrington v. 
466, 76 A 158. 


Wash.—Coast Fir Lumber Co. v. 


Grimm, 83 Vt. 


Puget Sound |Mills, etc. Co., 117 
Wash. 515, 201 P 747. 
Wis.—Webster Mfg. Co. v. 


Montreal River wipes! Co. tbo Was: 
456, 150 NW 409. 


{a] Illustrations of complete con- 
tracts.—(1) A letter from a pur- 
chaser introducing his agent, and 
saying that an article is to be built 
according to his instructions, and a 
letter trom the seller describing the 
article, setting forth the terms, and 
saying an order therefor has been 
entered in accordance with the 
agent’s ,instructions, signed by the 
agent, and confirmed by a letter from 
the purchaser. Erie City Iron Works 
v. Miller 
70 SE 125. (2) A telegraphic offer 
of a coal company for shipment of 
coal and the telegraphic acceptance 
supplemented by a telegram confirm- 
ing the transaction. Virginia Iron, 
etc., Co. v. Lake, etc., Coal Corp., 93 
WeweVas node L64 eSB) Lae. (3) A 
printed order stating the terms of 
payment, to which the seller replied 
asking guaranty or offering to ship 
with sight draft attached to the bill 
of lading, and the buyer wrote the 
seller that he had arranged for guar- 
anty and to consider the pipe pur- 
chased, and the seller again wrote, 
stating that the order would be filled. 
Braman v. Kennebec Gas, etc., Co., 
117 Me. 291, 104 A 3.' (4) Where 
the buyer signed an order for goods 
subject to the seller’s approval, and 
confirmed and accepted the offer by 


letter. J. C. Lysle Milling Co. v. 
Sharp, (Mo. A.) 207 SW 72. (5) 
Where a broker telegraphed to the 
seller to ship a car of goods at a 


Specified price delivered, and the sell- 
er replied, ‘All right, confirmed.” 
Hart v. Hammett Grocer Co., 132 
Aricent 200 Si Wego. 0C6) Where 
the seller wrote a letter offering to 
sell to the buyer lumber as_ spec- 
ified in a former letter, which was 
definitely accepted by the buyer, who 


Supply Co., 68 W. Va. 519, 
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forwarded an order for the goods. 
C. R. Shaw Wholesale Co. v. Hack- 
Darth, 102) Orai80), 11.98 Py 908 201. 
1066. (7) Where a circular letter 
quoting the price of a commodity 
for future delivery was sent by a 
broker to a customer, who. later 
wrote that he had mislaid the cir- 
cular letter and substantially stated 
the quoted price and terms of de- 
livery, etc., asking if the offer was 
then in force, and being informed 
that it was, accordingly ordered the 
goods. Savannah Sugar Refining 
Corp. v. Sanders, 190 N. C. 203, 129 
SE 607. 

{[b] Correspondence held sufficient 
to establish contract of sale: (1) 
By an order for goods, a letter writ- 
ten seller asking warranty and let- 
ter in reply warranting the goods. 
Edwards Mfg. Co. v. Stoops, 54 Ind. 
A. 361, 102 NE 980. (2) By tele- 
grams, between the alleged seller and 
his broker, together with a written 
instrument, from both these parties 
to the alleged buyer. Standard Rice 
Co. v. Garic,..(Tex.. Civ: A.) 274°SW 
652. (3) Of entire output of prod- 
uct for a given period. Oldershaw 
v. Kingsbaker Bros. Co., 53 Cal. A. 
66 75/200 CPZ 720: (4) By telegrams 
together with custom and usage as 
against objection that the price had 
not been agreed-upon. Story v. Stan- 
field, 275 Fed. 401. (5) Of a min- 
imum quantity, with the privilege of 
taking more. McConnell v. Harrell, 
ete,;, Coye 83> Mich.) 36959149) INW, 
1042. (6) Of coal for future deliv- 
ery. New York, etc., Coal, etec., Co. 
v. Meyersdale Coal Co., 217 Fed. 747, 


133 CCA 441; McKell v. Chesapeake, 
Cte.,l sh Cone brs Medan oats 99) (CCA 
109; 20) AnnCas 10977 186 Fed. 39, 


108 CCA 141 [certiorari den 238 U. 
S. 633, 35 SCt 937, 59 LL. ed. .1498]. 


Ci) 7 Ofale rain: Gaunt v. Ralston 
Purina-'Co.198- Wed. 60; 117 ‘CCA 
168;  Trusler Grain Co. v. Earlton 


Grange Co-op. Assoc., 109 Kan. 293, 
1987 Pw 964s Carell .CommnyCo, av. 
Mowery, 99 Kan. 389, 161 P 634, 162 
Peolos (8) Of rock and sand for 
road construction work. Marin Rock 
COs Vo = Be. As Lis Stone; Co.ye50 
slAS 209;65194 PP. 734..- 1.09) Of two 
lots of goods, one to be Shipped im- 
mediately, and the other about two 
weeks later, payment to be made 
within ten days after receipt. Sun- 
shine vy. Furtick, 114 S: ¢..32, 102 SH 
784. 

[ec] Sale through solicitor of deal- 
er.—Where a _ solicitor of a dealer 
in coal booked an order for coal on 
an unusual credit, without stating 
that the order would be submitted 
to the dealer, a letter’ of the deal- 
er to the customer, received and re- 
tained without objection, which re- 
cited the understanding between the 
customer and the solicitor, and which 
stated that the dealer had entered 
the order for delivery at a specified 


time, with the understanding that 
when it was delivered it should be 
naid for, constituted the contract. 


Burns v. Bigelow, 122 NYS 253. 
[dad] Recognition of letters as con- 
tract of sale by one'of parties. Bar- 


are not in dispute.°® 
by parol, and merely confirmed by each. party by 
letter, one of which is treated by both parties as 
correctly stating the contract, there is a complete 
contract although the letters differ in some respects 
as to the terms of the contract.®? 


Writings not constituting contract. 
complete contract of sale, however, where the sevy- 
eral writings, letters, or telegrams constitute merely 
preliminary negotiations,’ and do not show a meet- 
ing of the minds of the parties upon a definite agree- 
ment as to the material elements of the contract ;? 
or where the several writings are separate and dis- 
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Where the contract is made 


There is no 


rett v. Book Cliff R. Co., 70 Colo. 440, 
201 P 1026. 


[e] Admission and acceptance of 
order.— Where a buyer, to whom a 
carbon copy of an order reciting the 
sale of a carload | of stock feed, to 
be ordered later “in mixed cars, if 
desired, ” was delivered by the sell- 
er’s salesman stated, in reply to let- 
ters from the seller requesting ship- 
ping directions for “car of stock feed, 
your order of June 23,” that it would 
try to give specifications for “this 
car” after a certain date, and later 
that it was getting its big stock 
worked off, so that it could order 
out a mixed car, it tacitly admitted 
the order and its acceptance there- 
of, the reference to the ordering of 
a mixed car attaching no condition 
not in the original order, .which was 
not contingent on the buyer purchas- 
ing other feeds to make up such a 
car, but merely gave it an option 
Delaware Mills v. Carpenter Bros., 
200 App. Div. 324, 193 NYS 201. 


Construction of contemporaneous 
writings and agreements in general 
see infra § 171. 


95. Mather Bros. v. Mt. Airy Man- 
tél; ete., Co.,.27 Ga. A., 160, 107 SE 
9013 -o-Vitro )-Mfe. .Co: avi, Standard 
Chemical Co., 291 Pa. 85, 139 A615; 
Stehli Silks Corp. v. Pettibone-Pea- 
body Co., 182 Wis. 624, 197 NW 183. 
And see cases supra note 94. ~ 

[a] Correspondence held 
cient to show plain offer and un- 
qualified acceptance. Vitro Mfg. Co. 
v. Standard Chemical Co., 291° Pa. 
85.) 139) A. 615. 


[b] Acknowledgment of contract. 
—Buyer’s letter to the seller, call- 
ing the latter’s acceptance of the 
buyer’s order “ironclad” and express- 
ing a belief that, if conditions war- 
ranted it, the seller would take care 
of buyer with reference to a lower- 
ing of prices, is a definite and abso- 
lute acknowledgment of the contract 
set out in the acceptance. Stehli 
Silks Corp. v. Pettihone-Peabody Co., 
182 Wis. 624, 197 NW 183. 


Accevtance by post or telegraph in 
general see supra § 61 

96. Barrett Co: v. pantier Rub- 
ber Mfg. Co., 24 F. (2d) 329; Jerome 
Hardwood Lumber Co. v. Davis Bros. 


insuffi- 


Lemes Cox, 161 (Ark. S97, 9255 Swi 
97. Northern Produce Exch. v. 


Ablon, 169 Ill. A. 633. 

98. Wilkins v. Vass Cotton Mills, 
GUN. CHT 2, 97 SS bas 

995 Moran” v0 Ehurman S Davis 
Grain Co., (Mo. A.) 226 SW 84. 

1. See generally supra § 44. 

2. Ark.—Mechanics’ Lumber Co. v. 
Yates American Mach, Co., 181 Ark. 
415, 26 SW (2d) 80. 

Cal.—Marx v. Standard. Soap Co., 
42; Cal. A. 32,4183 P 225: 

Ill.—Moulding v. Prussing, 70 Ill. 

Bae 

Ind.—Dixie-Portland Flour Co. v. 
Kelsay-Burns Milling Co., 86 Ind. A. 
187, 155 NE 526. 
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tinet. papers, which are not connected by reference 
from one to the other, and contain different proposals 


and obligations.* 
Necessity of formal contract.* 


labeled the contract of sale,* 


Iowa.—-Lamis v. Des Moines EL, 
etc., Co., 229 NW 756; Des Moines 
Marble, etc., Co. v. Seevers, 201 Iowa 
642, 207 NW 743. 


Kan.—Hayes v. 
609, 141 P 559. 


Mass.—Larkin v. Chandler, etc., Co., 
249 Mass. 535, 144 NE 405; De Vito 
v. Boehme, etc., Co., 239 Mass. 290, 
132 NE 365. 


Mich.—Guyan Coal, 
Wholesale Coal Co., 
201 NW 194. 


Nebr.—Nebraska Seed Co. v. Harsh, 
A nebaae 89, 152 NW 310, LRAI1915F 
24. 


N. Y.—M. P. Berglas Mfg. Co. v. 
Paddleford, 201 App. Div. 611, 194 
NYS 756. 


Or.—Lowenstein v. 
111 Or. 421, 226 P 222. 


Tenn.—-Canton Cotton Mills v. Bow- 
man Overall Co., 149 Tenn. 18, 257 SW 
398. 


Wash.—Schulze v. General Electric 
Co., 108 Wash, 401, 184 P 342; Chi- 
nook Lumber, ete., Co. v. McLane 
a hae ete., Co., 107 Wash. 587, 182 
P 625. 


Wis.—Francis H. Leggett Co. v. 
West Salem Canning Co., 155 Wis. 462, 
144 NW 969. 


{a] Tllustrations.—(1) Where the 
seller’s traveling salesman, who was 
authorized to take orders subject to 
approval, at the buyer’s request wired 
the seller for prices on crosshead bale 
ties, and the seller wired back author- 
ity to the salesman to quote a certain 
price f. o. b. Peoria, Ill., shipment in 
pool cars, followed by an inquiry by 
the buyer about a guaranty of deliv- 
ery and the refusal of the seller to 
guarantee delivery and an order writ- 
ten by the salesman containing terms 
and items of goods not referred to in 
the telegrams, such exchange of tele- 
grams and correspondence did not 
constitute a contract. Jones v. Mar- 
shall-Wells Co., 104 Or. 388, 208 P 768. 
(2) Where a buyer, in response to an 
offer from the Seller, stated that it 
would not pay over twenty eight dol- 
lars a ton for paper stock, and the 
seller treated such statement as an 
offer and attempted to accept it, sub- 
sequent correspondence, which con- 
tained no offer, acceptance of offer, or 
words of ratification, and clearly in- 
dicated defendant’s refusal to be 
bound, does not create a contract. 
De Vito v. Boehme, etc., Co., 239 Mass. 
290, 132 NE 35. 


{b] Correspondence held insuffi- 
cient to establish contract of sale: 
(1) As being no unqualified acceptance 
by either party. Corydon Milling Co. 
vy. Noblesville Milling Co., 69 Ind. A. 
491, 122 NE 362. (2) As not showing 
quantity, kind, price, delivery point, 
terms, nor who was to pay freight. 
Dixie-Portland Flour Co. v. Kelsay- 


Possehl, 92 Kan. 


CLCh aC ONnLY 
229 Mich. 257, 


Noon Bag Co., 


Unless it is the 
express agreement or intention of the parties that 
the contract is not to be complete until it is reduced 
to a more formal writing,® or there is a custom or 
usage to that effect,° a contract of sale made by sev- 
eral writings, letters, or telegrams is not open to the 
objection that there is no one document that can be 
or that a formal written 
contract embodying the terms agreed upon has not 
been executed,® although a formal written contract 
was contemplated by the parties,® or has been sug- 
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gested! or subsequently requested! by one of them. 
And where a valid contract has been made by cor- 


- respondence with the understanding that it shall be 


neither 


Duplicates. 


other nearly the 


Burns Milling Co., 86 Ind. A. 137, 155 
NE 526. (3) As not showing meeting 
of the minds respecting length of 
notice when delivery was desired at 
certain ports. Groschke v. Armour 
Fertilizer Works, 245 Fed. 513, 158 
CCA'9: 

Mutual assent or agreement in gen- 
eral see supra §§ 438, 44. 


Negotiations for sale as not com- 
plete contract generally see supra § 
449 


3. Mechanics’ Lumber Co. v. Yates 
American Mach. Co., 181 Ark. 415, 26 
SW (2d) 80. 


[a] Separate written sales orders, 
neither of which refers to the other, 
and which relate to different articles 
or goods, constitute separate and dis- 
tinct contracts if accepted by the sell- 
er. Mechanics’ Lumber Co. v. Yates 
American Mach. Co., 181 Ark. 415, 26 
SW (2d) 80. 


Construction of contemporaneous 
writings and agreements in general 
see infra § 171. 


4 In general see supra § 143. 


5. Marx v. Standard Soap Co., 42 
Cal. A. 32, 183 P 225; Mercer Electric 
Mfg. Co. v. Connecticut Electric Mfg. 
Co., 87 Conn. 691, 89 A 909; Penning- 
ton v. Hedlund Box, etc., Co., 116 
Wash. 292, 199) P 235; ) Francis /H. 
Leggett Co. v. West Salem Canning 
Co., 155 Wis. 462, 144 NW 969. 


[a] Correspondence held sufficient 
to show that the parties merely ar- 
rived at the terms of an agreement 
which was to be reduced to writing, 
but was not entered into. Pennington 
v. Hedlund Box, ete., Co., 116 Wash. 
292, 199 P 235. 


6. See supra § 143. 

7. Grace v. Nagle, 275 Fed. 343. 

8 U. S.—N. Jacobi Hardware Co. 
v. Vietor, 11 F. (2d) 30; New York, 
etce., Philadelphia Coal, .ete., Co. v. 


Meyersdale Coal Co., 217 Fed. 747, 133 
CCA 441. 


Conn.—Mercer Plectric Mfg. Co. v. 
Connecticut Electric Mfg. Co. 87 
Conn. 691, 89 A 909, 


Mo.—T. C. Bottom Produce Co. v. 
Olsen, 188 Mo. A. 181, 175 SW 126. 

N. C.—Wilkins v. Vass Cotton Mills, 
UiGeNE Cotig9% Si D515 


Or.—Williams v. Burdick, 63 Or. 
125 P 844, 126 P 608. 


Tenn.—Neilson, ete., Canning Co. v. 
Lowe, 149 Tenn. 561, 260 SE 142. 


Tex.—Pierce Oil Corp. v. Gilmer Oil 
Co., (Civ. A.) 230 SW 1116. 


Utah.—Calumet Refining Co. v. Star 
Lubricating Co., 64 Utah 358, 230 P 
1028. 

Wash.—Loewi v. 
480, 136 P 673. 


[a] Ilustrations.—(1) Where let- 
ters between the buyer and seller, in 


41, 


Long, 76 Wash. 


embodied in a formal writing signed by the parties, 
party can defeat or avoid its obligations by 
insisting on other or different terms in such writing 
and refusing otherwise to sign it,12 unless it was 
their intention that it should contain material pro- 
visions not contained in the correspondence.?* 


Where the contract of sale is executed 
in duplicate the fact that some of the duplicate 
copies are, through mistake of the broker negotiat- 
ing the sale, made on blank printed forms of an- 


same as those of the seller, does not 


connection with an existing contract 
referred to in such letters, leave no 
terms of the agreement open except 
possibly the date’ of termination, and 
a conversation settles such term, the 
conclusion is justified that it was not 
the parties’ intention to make the ex- 
istence of the agreement dependent 
upon formal execution of a contract. 
Pierce Oil Corporation v. Gilmer Oil 
Co; “(Tes Civ. A.) 2230 /SW LLG.) G2) 
Where a sale by a sSeller’s agent is 
confirmed by telegram containing a 
statement ‘mailing contract,’ and the 
seller supplies the goods ordered 
thereunder, the contract is binding 
although a written contract mailed to 
the buyer was never executed. Calu- 
met Refining Co. v. Star Lubricating 
Co., 64 Utah 358, 230 P 1028. 


[b] Erroneous construction by the 
parties that a formal contract was 
necessary to make a contract of sale 
will be ignored by the court where 
the negotiations themselves constitut- 
eda contract. T. C. Bottom Produce 


Co. v. Olsen, 188 Mo. A. 181, 175 SW 


126. 


Execution of contract of sale gen- 
erally see infra § 150. 


9. Emerson v. Stevens Grocer Co., 
95 Ark. 421, 130 SW 541; T. C. Bot- 
tom Produce Co. vy. Olsen, 188 Mo. A. 
181, 175 SW 126; Loewi v. Long, 76 
Wash. 480, 136 P 678. 


10. Mercer Electric Mfg. Co. v. 
Connecticut Electric Mfg. Co., 87 
Conn. 691, 89 A 909. 


[a] Formal contract not condition 
precedent.—A letter accompanying an 
order for fuse plugs saying, “We 
would also suggest that you forward 
us contract to cover these plugs in 
question, so there will be no misun- 
derstanding in the future,’ does not 
make a formal contract a condition 
precedent to its execution. Mercer 
Electric Mfg. 
tric Mfg. Co., 87 Conn. 691, 89 A 909. 


11. Neilson, ete., Canning Co. v. 
Lowe, 149 Tenn. 561, 260 SE 142. 


[a] Illustration.—Where a seller 
unconditionally accepts a buyer’s or- 
der for a car of canned fish by letter 
and telegram, the request of seller, 
following the telegraphic and mail 
correspondence, for a signed contract, 
did not constitute a practical con- 
struction on his part that no contract 
had, up to that time and until the 
signing of the contract by buyer, been 
completed, the original negotiations 
not having clearly contemplated or 
provided for the execution of such 
writing as a condition to the comple- 
tion of the contract. Neilson, etce., 
Canning Co. v. Lowe, 149 Tenn. 561, 
260 SW 142. 


Goo Norris, Inc. v. Reed, 278 Fed. 
13. Legget v. West Salem Canning 
Cojel55: Wis. 462, 144 NW 969. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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affect the contract.14 


 [§ 145] 3. Contents of Contract—a. In General. 
To make an enforceable contract of sale no particu- 
lar form of words is essential,t® but any language 
is sufficient which, by a reasonable application of 
the rules of construction,t® shows with reasonable 
certainty** an intention of the parties to enter into 
a contract of sale and purchase,?’ and contains all 
the material elements of such a contract,® even 
though it is in the form of a receipt?® or certificate.?? 
If, however, the language used is not sufficient to 
show such an intention and contain such material 
elements, there is not a binding contract of sale.?? 


Blanks in a written order for 


Blanks in writing.?? 
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the seller’s agent, must be filled in by him according 


invalid.?° 


goods, after signature by the buyer, to be filled in by 


14. Gile v. Tsutakawa, 109 Wash. 
366,-187 P 323. 


15. See cases infra note 18. 

16. See infra §§ 168-174. 

17. See generally infra § 147. 

18. U. S.—Butler v. Thomson, 92 


U. S. 412, 23 L. ed. 684. 


Ga.—Terry v. International Cotton 
Co., 186 Ga. 187, 70 SH 1100. 


Ill—Saladin v. Mitchell, 45 Ill. 79. 


Ind.—Finch v. McClellan, 77 Ind. A. 
533, 130 NE 13, 131 NE 236. 


Miss.—Williams v. Hardee, 
Miss. 155, 106 S 17. 


N. C.—Crawford v. Geiser Mfg. Co., 
88 N. C. 554. 


W. Va.—Ireland v. Smith, 73 W. Va. 
755, 81 SE 542. 


Wis.—Hodson vy. Carter, 3 Chandl. 
234. 


[a] Language held sufficient.—(1) 
A contract reciting that one party has 
“sold” to another certain goods, al- 
though it does not recite that the lat- 
ter has “purchased” the goods. But- 
ler v. Thomson, 92 U. S. 412, 23 L. ed. 
684. (2) A writing reciting that, in 
consideration of one dollar paid one of 
the parties, a company engaged in 
buying cotton from producers and re- 
selling it at a profit confirmed having 
“sold for your account” a certain 
quantity of cotton at a stated price, 
such cotton to be delivered by the 
other party and accepted by the com- 
pany at a certain place during a cer- 
tain month, and indorsed “Accepted” 
by the other party, as a whole, indi- 
cates a contract of sale by the other 
party to the vompany, although the 
expression “sold for your account,” 
standing alone, might not so indicate. 
Terry v. International Cotton Co., 
136 Ga. 187, 70 SE 1100. 


19. Kaplan v. American Cotton Oil 
Co., 12 F. (2d) 969; Emerson v. Ste- 
vens Grocer Co., 95 Ark. 421, 130 SW 
541; Terry v. International Cotton 
Co., 136 Ga. 187, 70 SE 1100; Wayne 
Oil Tank, etc., Co. v. Claxton Oil Co., 
SO mGa-. Al 530,09 124,5SE W577 Coe vv. 
Tough, 116 N: Y. 278, 22 NE 550. 


[a] Tllustration.—An agreement 
for a sale of goods which contains the 
proximate quantity, price, and terms 
of payment, and a description of the 
goods sold, is a complete contract and 
not a mere memorandum. Kaplan v. 
American Cotton Oil Co., 12 F. (2d) 
969. 

{b] Memorandum containing a list 
of items and the prices of each item, 
where no receipt is added, may be a 
contract of sale of the goods mention- 
ed therein, or the written evidence of 
it, within the intention of the parties, 
and entitled to such effect. Coe v. 
Tough, 116 N. Y. 273, 22 NE 550. 


20. Smith v. Halligan, 9 NYSt 425. 


[a] Mere receipt for purchase 
money is not to be construed as a con- 


140 


tract of sale; it admits that a sale 
has been made but does not effect one. 
Filkins v. Whyland, 24 N. Y. 338 [aff 
24 Barb. 379]. 


21. Williams v. Hardee, 140 Miss. 
LSS) 1L06sS1 2% 


22. Cal.—Kocher v. Cartman Tire 
Exch., (A.)-291 P 856. 


Mass.—Price v. Rosenberg, 
Mass. 36, 85 NE 887. 


Y.—Brigg v. Hilton, 99 N. Y. 517, 
51, 52 AmR 68 [aff 11 Daly 335]. 


a—Ames v. Pierson, 4 Pa. Dist. 


200 
N. 
3 NE 


Pp, 
392. 
Tex.—Raleigh Co. v. Land, (Commn, 
een SW 810 [aff (Civ. A.) 261 SW 


[a] TIllustrations.—(1) The lan- 
guage by one party “you may enter 
our order,” by the other “I will enter 
your order,” is not that of a contract. 
Ames v. Pierson, 4 Pa. Dist. 392. (2) 
An order for tire tubes, which uses 
no word indicating a sale, and does 
not name a price nor the total amount 
of the goods purchased, indicates that 
tubes, but not what kind of tubes, are 
considered, and is not a contract of 
sale. Kocher vy, Cartman Tire Exch., 
(Cal. A.) 291 P 856. (3) A letter writ- 
ten by the seller to the buyer on the 
day of the sale, acknowledging the 
sale, and asking a confirmation by the 
buyer, and an answer on the following 
day confirming the purchase, do not 
constitute a written contract of sale, 
but are merely memoranda of a past 
contract. Lichtenstein v. Rabolinsky, 
io, DD, DLV.) 100) MiGdueUNy Sogn C4) 
Where, at the time of a negotiation 
for a sale of goods, the séller gives 
to the buyer a writing acknowledging 
the receipt of an order for the goods 
and stating the time of delivery and 
the price, the instrument cannot be 
construed as being the whole contract 
between the parties, but at most as 
the recital of things which have been 
agreed upon. Brigg v. Hilton, 99 N. 
You 517.) oN Bibl, 52 Ame, 638. 


[b] Memorandum of articles sold. 
—After negotiations to induce plain- 
tiff to buy a lot of jewelry, he agreed 
to buy a part of several kinds listed 
in the contract, and the other kinds 
were erased from the contract, as well 
as the request at the end of the con- 
tract: ‘‘Please ship assortment of 
goods in accordance’’—the rest of the 
phrase, ‘‘with the above terms,” being 
left in, so that the paper only contain- 
ed a memorandum of the articles ac- 
tually bought, the terms of the sale, 
and certain guaranties; the instru- 
ment did not become a contract of 
sale, but was only a memorandum of 
the articles sold. Price v. Rosenberg, 
200 Mass. 36, 85 NE 887. 


23. See generally Contracts § 133. 


24. Commercial Jewelry Co. v. 
Pusch Grocer Co., (Mo. A.) 240 SW 


to the buyer’s instructions, or the buyer -will not be 
bound thereby.*# 


[$ 146] b. Terms and Conditions in General.?° 
The parties may embody in the contract of sale any 
lawful stipulation, condition, or term they may de- 
sire,?® provided it is not inconsistent with public 
policy?’ or prohibited by statute.28. A condition in a . 
sale of the seller’s whole interest in a chattel, which 
restricts the buyer’s right to resell the property, is 
The primary obligations of the contract 
are not affected by stipulations therein that the 
whole amount of the purchase will be considered due 
in ease of a default of payment by the buyer,*® or in 


25. Certainty see infra §§ 147-149. 


ooh U. S.—Getz v. Shirek, 294 Fed. 


Ala.—Merchants’ Grocery’ “Co; “ve 
Talladega Grocery Co., 217 Ala. 334, 
116 S 356. 


Ill— Christian Mills v. Berthold 
Stern Flour Co., 247 Ill. A. 1; Chicago 
Warehouse, etc., Co. v. Highland Plan- 
ing Mill, ete., Co., 206 Ill. A. 458. 


Ind.—Monon Lumber Co. v. Ameri- 
see Case, etc., Co., 184 Ind. 11, 110 NE 


La.—Landreth Seed Co. v. Kerlee 
Seed Co., 12 La. A. 506, 126 S 460. 


N. Y.—Taylor v. Morton B. Smith 
Co., 148 NYS 148. 


N. D.—Minneapolis 
Mach. Co. v. Hocking, 
209 NW 996. 


[a] Advice from home office.—An 
executory contract made by the for- 
eign manager of the seller for sale of 
a commodity then in his possession, 
‘if cable advice from our home office 
permits sale without suit against 
original buyers,” constitutes a valid 
contract of sale, binding on the seller, 
where it is not shown that there was 
any cable communication between the 
manager and the home office, or that - 
any prior contract stood in the way 
of delivery, and it was shown that no 
suit was brought against any original 
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purchaser. Getz Bros. v. Shirek, 294 
Fed. 881 
[b] “Special express contract.’’— 


A contract, in the form of an order, 
which contains provisions not ordina- 
rily found in ordinary contracts of 
sale and which, therefore, the law will 
not supply if omitted, is deemed a 
“special express contract.” Monon 
Lumber Co. v. American Case, etc., 
Co., 184 Ind. 11, 110 NE 196. 


27. Landreth Seed Co. v. Kerlee 
Seed Co., 12 La. A. 506, 126 S 460. 


28. Chapin & Co., Ltd. v. Matthews, 
9 Alta. L. 209. And see cases infra 
this note. 


fa] In Louisiana (1) Civ. Code 
arts 2034, 2035, which make an obli- 
gation void which is on a potestative 
condition, that is, which makes the 
obligation depend solely on the exer- 
cise of the obligor’s will, does not ap- 
ply to a contract of sale on a con- 
dition of an accidental nature and not 
solely on the obligor’s will (New Ib- 
eria Sugar Co. v. Lagarde, 130 La. 387, 
58 S 16; Philip Werlein, Ltd. v. Sal- 
lis, 8 La. A. 61), (2) so that a provi- 
sion in a contract to sell the yield 
of land that, if the purchaser’s re- 
finery should be disabled or destroyed 
by accident, the seller might sell his 
cane to others, is not a potestative 
condition vitiating the contract (New 
Iberia Sugar Co. v. Lagarde, supra). 


29. See Contracts § 427. 


30. Philip Werlein, Ltd. v. Sallis, 
8 La. A. 61 (sale of piano). 
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case of the total or partial destruction of the prop- 
erty by fire, storm, or otherwise,*! or in case of the 
removal of the property without the written consent 
or by the failure of the seller to have 
notes executed for deferred payments in compliance 
with a clause to that effect in the writing.** <A print- 
ed condition in a letter confirming a contract to buy, 
in capital letters in smail type, following the date 
and salutation, to the effect that the contract shall 
not become binding until such condition is per- 
formed, constitutes a part of the letter, so that no 
contract arises unless the condition is performed.** 


Uniform Sales Act, as a statement of the rules 
applicable in the construction of contracts of sale, 


29 


of the seller ;*? 


31. 
supra. 

32. 
supra. 


83. Hollenbeck v. Lunderville, 
G€al. A. 432;°227 P 679. 


[a] Reason for rule.—That the 
seller ‘‘was entitled to demand some 
additional evidence of the contract 
did not in anywise change the char- 
acter of the contract or prevent the 
minds of the parties meeting as to its 
terms and conditions.” Hollenbeck v. 
Lunderville, 67 Cal. A. 432, 441, 227 P 
679. 

34 Rodesch v. Kirkpatrick Coal 
Go., 41 FY (2d) 518. 

[a] Thus a condition so printed 
that prices and terms quoted shall not 
become binding until confirmed by the 
general office of the seller constitutes 
a part of the letter so that no con- 
tract arises where the prices are not 
confirmed. Rodesch v. Kirxpatrick 
Coal Co., 41 F. (2d) 518. 

_ 8414. Minneapolis Threshing Mach, 
Co. v. Hocking, 54 N. D. 559, 209 NW 
996. 

35. Chicago Warehouse, etc., Co. v. 
Highland Planing Mill, etc., Co., 206 
Ill. A. 458; Minneapolis Threshing 
Mach~ Co. v. Hocking, 54 N. D. 559, 
209 NW 996. 

36. Certainty in respect of con- 
tracts: 

In general see Contracts §§ 59, 60. 
As to: 

Consideration see Contracts § 240. 

Parties see Contracts § 45. 

37. Ala.—McGowin Lumber, etc., 
Co. Vv. R. J. & B. FE. Lumber Co.;, 192 
Ala. 35, 68 S 263. 

Ga.—J. R.. Watkins Co. v. Harrison, 
31 Ga. A. 270, 120 SE 432. , 


Ill.—Moulding v. Prussing, 70 Ill. 
151; Grounds v. Van Laningham, 256 
Ill. A. 540. 

Kan.—Price v. Weisner, 83 Kan. 
3438, 111 P 439, 31 LRANS 927. 

Ky.—Morgan-Abbott-Barker Co. v. 
Southwest Cracker Co., 225 Ky. 418, 
9 SW (2d) 119. 

La.—Ferguson v, Adams Motor Car 
Co., 7 La. A. 595. ; 

Md.—EHastern Shore Trust Co. v. 
Lockerman, 148 Md. 628, 129 A 915. 

Mo.—Consumers’ Grocery, etc., Co. 
v. Comensky, 299 Mo. 43, 252 SW 
420. 

N. Y.—Baltimore Roofing, etce., Mfg. 
Co. v. Rubber Roofing Mfg. Co., 160 


Philip Werlein, Ltd. v. Sallis, 
Philip Werlein, Ltd. v. Sallis, 
67 


NYS 1006; Taylor v. Morton B. 
Smith Co., 148 NYS 148. 
Okl.—Southwestern Coal Co. v. 


Gunn, 88 Okl, 3, 211 P 398. 


Tex.—Clayton v. Western Nat. Wall 
Paper Co., (Civ. A.) 146 SW 695. 


Utah.—Wheelwright v. Sessions, 69 
Utah 331, 255 P 175. 


[a] Contracts held sufficiently cer- 
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tain as to: (1) Terms of sale in gen- 
eral. Milliken-Tomlinson Co. Vee 
American Sugar Refining Co. 9 F. 
(2d) 809 [reh den 10 F. (2d) 973]; 
McGowin Lumber, ete., Export Co. v. 
R.vJ.,ete., Lumber Co,, a92 “Ada.i3'5; 
68 S 263; C. L. Gray Lumber Co. v. 
Scharmer, 198 Ill. A. 193; Eastern 
Shore Trust Co. v. Lockerman, 148 
Md. 628, 129 A 915. (2) Description 
of country from which ties sold were 
to come, where the seller and the 
buyer understood with reasonable 
certainty the boundary covered by the 
contract. Mitchell Taylor Tie Co. v. 
Whitaker, 158 Ky. 651, 166 SW 193. 
(3) Sale of bales of cotton of average 
weight as specified “basis 4’s’” re- 
weighed and f. 0. b. cars, the differ- 
ence for the grades above and be- 
low to be settled at the time of de- 
livery. Baker v. Lehman, 186 Ala. 
493, 65 S 321. (4) Contract giving 
the seller the option to make deliv- 
ery from vessel or store or both, and 
to give the name of the vessel after 
the execution of the contract and to 
substitute another vessel and provid- 
ing for cancellation or substitution 
in case of loss, damage, etc., of the 
vessel or cargo. Battle v. Smith, 28 
Ga.wA. 60, j;Li3" SE 235.0 Cb)) (‘Order 
to a coal company to ship thirty cars 
of designated coal “as ordered’ at a 
designated price, and providing that, 
if the entire amount was used and 
paid for by a designated time, the 
coal will be invoiced at a named 
price, duly accepted. Southwestern 
Coal tCo. 'v. (Gunn; 83 Okle 33; 21)> P 
398. (6) Contract which provided 
that the seller would sell and de- 
liver to the buyer any and all goods 
handled by the seller at the usual 
wholesale price, in Such reasonable 
quantities as the buyer might require 
for sale by him for two years in a 
certain territory, and it appeared that 
the buyer was a peddler who was ex- 
pected to canvass such territory to 
resell the goods at his own expense. 
J. R. Watkins Co. v. Harrison, 31 Ga. 
A. 270, 120 SE 432. 


[b] Seller must make himself 
clear as to the extent of his obliga- 
tions. Ferguson v. Adams Motor Car 
COs. dudspAcOUD. 


[ec] Contracts held too uncertain 
as to: (1) Terms and conditions in 
general. Nebraska Aircraft Corp. v. 


Varney, 282 Fed. 608; Moulding v. 
Prussing, 70 Ill. 151; Robbins v. Bra- 
zil Syndicate R:, etc., Co., 63 Ind. A. 
455, 114 NE 707; Consolidated Flour 
Mills Co. v. Nunn, 122 Okl. 222, 254 
P 10; Chinook Lumber,’ ete:, Co! v. 
McLane Lumber, etc., Co., 107 Wash. 
587, 182 P 625. (2) Agreement to pay 
loss which jobber, as buyer, might 
sustain. Morgan-Abbott-Barker (Co. 
v. Southwest Cracker Co., 225 Ky. 418, 
9 SW (2d) 119. (3) A contract’ for 
sale of garage equipment, wherein it 
was provided that certain notes would 
be executed to the bank, but not mak- 
ing clear who were to be principals 
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does not prohibit the inclusion in such contract of 
any lawful terms desired by the parties**% nor avoid 
any lawful term or provision agreed on.?° 


[§ 147] c. Certainty?°—(1) In General. 
tract of sale must be certain and definite, in its lan- 
guage, in respect of the rights and obligations of 
the parties as expressed in the terms and conditions 
of the contract,** such as in respect of the descrip- 
tion or identification of the goods or property sold,*% 
the price to be paid therefor,?® the terms of pay- 
ment,*° the parties to the contract,*1 and the time of 
delivery of the goods.*? 
tainty, however, in order to render the contract in- 
valid, must be such as render construction thereof 


A con- 


Indefiniteness and uncer- 


and who sureties, and uncertain as 
to who was the real buyer, is am- 
biguous and is impossible of consum- 
mation because of uncertainty as to 
the execution and the bank’s accept- 
ance of notes therein mentioned. 
Wheelwright v. Sessions, (Utah) 255 
P 175. (4) “Enter our blanket order 
for approximately 8,000 or 10,000 
squares of your various roofings, 
which we will sell under our brand 
at prices as indicated in this com- 
munication, in mixed and less car 
shipments,” is too indefinite to con- 
stitute a valid and enforceable con- 
tract, since it does not specify any 
term or duration, time for deliveries, 
purchase price, kind or quality of 
material, or the rights of either 
party, if the other refuses to per- 
form. Baltimore Roofing, ete., Mfg. 
Co. v. Rubber Roofing Mfg. Co., 160 
NYS 1006. 


[d] Order for jewelry, to be made 
up of articles named in a price list 
contained in the order, is void, where, 
from the writing, the quantity, quali- 
ty, or price of any of the articles 
specified which plaintiffs were bound 
to ship and which defendant agreed 
to purchase, cannot be ‘determined. 
Price v. Wiesner, 83 Kan. 343, 111 P 
439, 31 LRANS 927. 


[e] Method of settlement.—A con- 
tract for the purchase of old rails, 
which stipulates for a settlement in 
accordance with written reports of 
mills or consignees, at destination, 
without further proof or identifica- 
tion of kind, quantity, ete., pursuant 
to which deductions or rejections 
should be made, and that the rails 
should be subject to the buyer’s in- 
spection through mill or consignee, 
sufficiently designates the mills or 
consignees, and the fact that the or- 
ders for shipment require the seller 
merely to deliver f. o. b. cars does 
not affect or invalidate the provision 
for settlement. Taylor v. Morton B. 
Smith Co., 148 NYS 148. 


[f] Taking back unsold goods.— 
An agreement by a seller of goods 
to take back all of an order of goods 
which the buyer had left over from 
a previous sale, and which he could 
not use, is not void for uncertainty 
as to the goods to be taken back. 
Clayton v. Western Nat. Wall Paper 
Co., (Tex.,Civ. A.) 146 SW 695. 


38. See infra § 148. 
39. See supra § 32. 
40. Mendel v. Converse, 30 Ga. A. 


549, 118 SE 586; Wolf v. Selig Poly- 
scope Co., 204 Ill. A. 178. 


roveaess generally see infra §§ 501— 


41. Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586; Wheelwright v. Ses- 
Sions, 69" Witah 331,°255 2 Tis. 3 


Wit ae generally see supra §§ 13— 


42. See infra text and notes 51-58. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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futile;4? it will not be set aside because of the mere 
fact that the parties may have misapprehended its 
terms,** or that it is uncertain in a subsidiary part,*® 
or that it is obseure, or difficult of satisfactory con- 
struction;*® and in such a ease the previous negotia- 
tions of the parties and the circumstances existing 
at the time it was made may be resorted to, to show 
in what sense the terms of the contract were used, 
and thus to remove the obscurity.’ Where a writ- 
ten order for goods signed by the buyer is complete 
and unambiguous except for a failure to state the 
name of the seller, but the order is filled by the per- 
son whose agent received it, and the goods are ac- 
cepted by the buyer, the order, with the acceptance, 
constitutes a written contract of sale.*® 


Characters or business abbreviations which have 
a generally well understood significance may be used 
in specifying the terms of the contract,*® and if the 
characters or abbreviations used are so peculiar to 
the particular trade as to be technical terms custom- 
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arily used therein, they may be explained.®° © 

Time and place of delivery of goods.°t A contract 
of sale ordinarily must be definite and certain in its 
terms, in respect. of the time for®? and place of*# 
delivery of the goods or articles sold, although it has 
been held that the fact that the time of delivery is 
omitted from the sale contract does not render it 
invalid as indefinite, as the law implies a reasonable 
time.°* A contract of sale is not void for uncer- 
tainty which provides that deliveries are to be made, 
during the contract period, when ordered or desired 
by the buyer,®® or that deliveries are to be spread 
equally over a specified period;°® or that the times 
of. delivery are to be arranged from time to time, 
within a specified period;°* or which reserves to the 
seller the right to make deliveries from time to 
time.®§ 


Time of payment. A written agreement for sale 
is not incomplete as a contract because it fails to 


43. Letts-Parker Grocer Co. v. 
Marshall, 232 Mass. 504, 122 NE 647; 
Heyman Cohen & Sons, Inc., v. : 
Lurie Woolen Co., Inc., 232 N. Y. 112, 
133 NE 370; Outlet Embroidery Co. 
v. Derwent Mills, 228 App. Div. 113, 
239 NYS 182. 


44. Letts-Parker Grocer Co. v. 
Marshall, 232 Mass. 504, 122 NE 647. 


Mistake as affecting contract gen- 
erally see supra §§ 77-82. 


45. Lee v. Jensen, 179 Wis. 468, 192 
NwW 78. 
[a] Thus a contract to purchase 


a crop of tobacco is not unenforce- 
able because of the indefiniteness in 
a provision that, if the amount of 
any damage discovered in the tobac- 
co, on inspection, cannot be satisfac- 
torily agreed on, the contract shall be 
surrendered, as this provision 
subsidiary part of the contract. Lee 
v. Jensen, 179 Wis. 468, 192 NW 78. 


46. Letts-Parker Grocer Co. v. 
Marshall, 232 Mass. 504, 122 NE 647. 


47. Letts-Parker Grocer Co. v. 
Marshall, supra; White Marble Lime 
Co. v. Consolidated Lumber Co., 205 
Mich, 634, 172 NW 603. 


4g. Ady v. Barnett, 142 Wis. 18, 
124 NW 1061. ‘ 

49. isconsin, etc., Lumber Co. v. 
Buscho Lumber Co., (Mo. A.) 257 
Sw 840. 


[a] hus an order accepted by a 
manufacturer of lumber for the pur- 
ehase® of ( “Scars: 1x1 2592>-cars: Lsck0”’ 
and ‘1 car 1x8, size'10 ‘to 20, No. 3 
S2S %4’’” at stated prices, ‘““Pub. Rate 
24¢ allowed,” with a subsequent let- 
ter from the buyer disclosing that 
the “boards” were of “yellow pine,” 
sufficiently shows the terms of the 
contract. Wisconsin, ete., » Lumber 
Co. v. Buschow Lumber Co., (Mo. A.) 
257 SW 840. ‘ 5 

50. Wisconsin, ete., Lumber Co. v. 
Buschow Lumber Co., supra, 

51. Delivery of: 

Contract see supra § 142. 
Goods generally see infra §§ 295-479. 


52, U. S—Tampa Shipbuilding, 
etc., Co. v. General Constr. Co., 43 F. 
(2d) 309; Congress.Cigar Co. v. Can- 


ister Co., 33 F. (2d) 657. 


Ala.—Central Lumber, etc., Co. v. 
McClure Lumber Co., 180 Ala. 606, 
61 S 821. 


Ga.—Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586; Oglesby Grocery Co. 
‘vy. Puyallup, ete., Fruit Growers’ Can- 
ning Co., 28 Ga. A. 790, 113 SE 64. 


Ida.—Brown vy. Jones, 292 P 236. 
lll. Wolf v. Selig Polyscope Co., 


[55 C, J.—13] 


is a 


204 Ill. A. 178. 


Ind.—Kansas City Flour Mills Co. 
v. Brickley, 87 Ind. A. 273, 161 NE 
631. G 


N. Y.—Baltimore Roofing, etc., Mfg. 
Co. v. Rubber Roofing Mfg. Co., 160 
NYS 1006. 


S. C.—Bowser v. Crescent. Filling 
Station, 133 S. C. 281, 130 SH 870. 


[a] As soon as possible.—(1) A 
provision of a contract of sale obli- 
gating the seller to deliver preserved 
fruits during, or as soon as possible 
after, the pack of a specified year, 
is sufficiently certain and definite of 
ascertainment as to the time of ship- 


ment. Oglesby Grocery Co. v. Puy- 
allup, ete., Fruit Growers’ Canning 
Co7l28- Gar) AeA 9 OP ATSeS E64. =*(2) 


Where the seller states that it will 
be possibly sixty days before it can 
ship paper on the buyer’s order, the 
time for ‘delivery is not so vague and 
indefinite as to render the entire con- 
tract unenforceable, where the cor- 
respondence shows the seller’s further 
statement that shipment would be 
made as “soon as possible,’ that term 
meaning within a reasonable time, the 
circumstances of the case considered. 
Birmingham Paper Co. v. Holder, 24 
Ga. A. 630, 101 SE 692. 


[b] Acceptance of order stating 
that shipment would be made on a 
certain date, makes the date of ship- 
ment definite. Bowser v. Crescent 
ote Station, 133 S.C. 281, 130 SE 


53. Brown v. Jones, (Ida.) 292 P 
235; Texas Farm Bureau Cotton As- 
soc.’ v.-Stovall, 113 Tex, 27359253 SW 
1101 [rev (Civ. A.) 248 SW 1109]. 

[a] Contract held  sufficient.—A 
contract to deliver cotton, at the 


earliest reasonable time after gin- 
ning, to the purchaser’s order, at a 
warehouse controlled 
nearest public warehouse, if it con- 
trolled none 
Crict,. (OT 
rected, is sufficiently definite, as fix- 
ing the place of delivery and accept- 
ance 
Texas Farm Bureau Cotton Assoc. v. 
Stovall, 


Dy It or toe 


in the immediate dis- 
by shipment to it as di- 


with reasonable certainty. 


113 -Tex. 278, 253 SW 1101 
[rev (Tex. Civ. A.) 248 SW 1109]. 


54. Pond Creek Mill, ete., Co., 270 


Fed. 482; Consumers’ Grocery, etc., 
re v. Comensky, 299 Mo. 43, 252 SW 
55. U. S.—Tampa_ Shipbuilding, 


ete., Co. v. General Constr. Co., 43 F. 
(da) 309. 


Ala.—Central Lumber, etc., Co. v. 


McClure Lumber Co., 180 Ala. 606, 61 
S 821. 


Ida.—Brown v. Jones, 292 P 235. 


Ind.—Kansas City Flour Mills Co. 
OF acne 87 Ind. A. 273, 161 NE 


Okl.—Cherry v. Consolidated Flour 
Mills Co., 143 Okl. 99, 287 P 1019. 


Tex.—Dale Oil, etc., Co. v. Yulia, 
(Civ. A.) 25 SW (2d) 671. 


[a] Words, “date wanted—as de- 
sired,” used in a contract for the sale 
of rock for a causeway, sufficiently 


fix the time for delivery. Tampa 
Shipbuilding, ete. Co. v. General 
Constr. Co., 43 F. (2d) 309. 

[b] When notified.—A contract 


whereby the seller agreed to sell lum- 
ber at a stipulated price, delivery to 
be made according to the wishes of 
the buyer in November, or within a 
reasonable time thereafter when so 
notified by the buyer, is not invalid 
for uncertainty because the means 
or method by which the wishes of 
the buyer should be communicated 
were not specified. Central Lumber, 
ete., Co. v. McClure Lumber Co., 180 
Ala. 606, 61 S 821. 


[c] Within given time and -when 
ordered.—A contract which provides 
that the goods should be shipped 
within sixty days from date of con- 
tract unless a shorter time is speci- 
fied, and also states “time of ship- 
ment, when ordered,” is not so am- 
biguous that two different construc- 
tions can be placed on its meaning, 
and is not unenforceable and void, 
since the clause “time of shipment, 
when ordered,’ is merely a provision 
by which the buyer could order ship- 
ment before sixty days. Kansas 
City Flour Mills Co. v. Brickley, 87 
Ind. A. 273, 161 NE 681. 


56. Dale Oil, etc., Co. v. Tulia, 
(Tex. Civ. A.) 25 SW (2d) 671. 


57. Spiritusfabriek Astra v. Sugar 
Products Co., 176 App. Diy. 829, 163 
NYS 516 [aff 221 N.Y. 581 mem, 116 
NE 1077 mem]. 


58. Oglesby Grocery Co. v. Puyal- 
lup, ete., Fruit Growers’ Canning Co.; 
28 Ga. A. 790, 113 SE 64. 


[a] Thus reservation by the sell- 
er of the right to make deliveries of 
preserved fruit from time to time 
owing to uncertainty of the sugar 
supply does not nullify or render less 
certain or less. capable of ascertain- 
ment the seller’s obligation to ship 
during or aS soon as possible after 
the pack of a specified year, but is to 
be construed consistently therewith. 
Oglesby Grocery Co. v. Puyallup 
Fruit Growers’ Canning Co., 28 Ga. 
A. 790, 113 SE 64, 


194 [55 C.J.] 


specify the time of payment,®® since in the absence 
of agreement the law requires payment on delivery,°° 
and this provision will be considered as incorporated 


in the written agreement.°+ 


Attorney’s fees. A provision in the contract that, 
if either party brings suit to enforce performance 
of the contract, a certain per cent additional shall 
be ineluded in the judgment for attorney’s fees is 
not so uncertain as to require it to be disregarded.° 

[§ 148] (2) As to Description of Property.®* 
The goods or articles, which are the subject matter 
of the sale, must be described or designated in the 
contract with such certainty and definiteness as will ' 
enable them to be properly identified, ‘and, when 
they are mingled with other property, the contract 
must provide for their separation or identification.®® 


A general description is sufficient 


59. Pond Creek Mill, ete. Co. v. 
Clark, 270 Fed. 482. 

60. See infra § 507. 

61. Pond Creek Mill, etc. Co. v. 


Clark, supra. 
fra § 507. 

62. Harness v. 
Civ. A.) 225 SW 810. 

63. Evidence to aid construction 
as to subject matter of sale see in- 
fra § 212. 

Subject matter of sale generally 
see supra §§ 23-29. 

64. U. S.—Milliken-Tomlinson Co. 
v. American Sugar Refining Co., 9 F. 
(2d) 809 [reh den 10 F. (2d) 973]. 

Cal.—McLaughlin v. Piatti, 27 Cal. 


And see generally in- 


Luttrall, (Tex. 


451; Brown v. White Lunch Co., 92 
Cal. A. 457, 268 P 490. 

Ga.—Wayne Oil Tank, etc., Co. v. 
Claxton Oil Co., 32 Ga. A. 530, 124 


SE 75; Hartley v. Hartley, 30 Ga. A, 
674, 118 SE 763; Mendel v. Converse, 
30 Ga., A. 549, 118 SE 586; Tift v. 
Shiver, 24 Ga. A. 638, 102 SE 47; Wil- 
lard Bag, etc., Co., v. Empire State 
Guano Co., 24 Ga. A. 34, 99 SE 713. 


Ill.—Kuhn v. Sohns, 324 Ill. 48, 
154 NE 401. 
ke ee v. Mathis, 92 Ind. 
0. ; 


Mo.—American Hardwood Lumber 
Co. v. Dent, 164 Mo. A. 442, 144 SW 
11 [adopting op 151 Mo. A. 614, 132 
SW 320]. 


N. Y.—Jacobson v. E. T. Slattery 
Co., 218 App. Div. 654, 219 NYS 3381. 


N. C.—Cohen v. Stewart, 98 N. C. 
97, 3 SH 716. 


Tex.—Gordon v. Emerson Shoe Co., 
(Civ. A.) 242 SW 791. 


W. Va.—Bernard Gloekler Co. v. 
Carr, 72 W. Va. 720, 79 SE 732. 


N. B.—Fraser vy. Macpherson, 
N. B. 417. 

Ont.—Burton vy. Bellhouse, 20 
(Shay DEAGOP 


{a] Descriptions held sufficient: 
(1) In case of sale of peach crop, of 
property upon which the peaches are 
growing. California Packing Corp. 
ve-Grove;, 51 'Cal? At) 258," 196. P *891. 
(2) Of drug store fixtures. Bernard 
Gloekler Co. v. Carr, 72 W. Va. 720, 
79 SE 732. (3) Of ‘50 tailenders” of 
a herd of about four hundred cattle. 
Adams v. Guiraud, 69 Colo. 112, 169 
P. 580. (4) Of personal property in- 
cluded in a contract for the sale ot 
real estate. Kuhn vy. Sohns, 324 Ill. 
48, 154 NE 401. (5) “One sorrel 
horse six years old and one sorrel 
horse seven years old.” Beaty v. 
Sears,.132 Ga. 516, 64 SE 321. (6) 
‘10 bales Graniteville 30” improved 
drills ... (bales about 1200 yards 
each). Klimax Overall Co. v.. Con- 
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indefinite, if by 


if the property 


verse, 39 Ga. A. 742, 148 SE 349. 


[b] Descriptions held too indefi- 
nite: (1) In general. King v. Globe 
Grain, etc: (Co., 58 Cal, A. 105,°208 .P 
166; McAllister Lumber, etc., Co. v. 
Eldora Resort, ete., Co:, 51 Colo. 91, 
116 P 1038; Miller v. Hines, 145 Ga. 
616, 8% SEH 689. (2) Of supplies for 
restaurant to be ordered from hard- 
ware company. Brown y. White 
Lunch Co., 92 Cal. A: 457, 268 P 490. 


(3) Of shoes, leaving styles, sizes, 
and prices to be selected later. Gor- 
don v. Emerson Shoe Co., (Tex. Civ. 


A.) 242-SW.791. 


[ec] Executory contract for the 
future sale of a commodity is not 
enforceable, unless by the terms of 
the contract it is so intended, and 
there is certainty as to the subject 


matter. Tift v. Shiver, 24 Ga. A. 638, 
102 SE 47. 
[d] Question of law and fact.— 


(1) It is only when the terms in a 
bill of sale descriptive of property 
are manifestly too meager, imperfect, 
or uncertain to serve as adequate 
means of identification that the court 
can as a matter of law adjudge the 
description to be insufficient, the suf- 
ficiency of such terms to identify the 
property being generally a question 
of fact. Balchin v. Jones, 10 Ga. A. 
434, 73 SE 613. (2) Questions of law 
and fact as to contract in general see 
supra § 141. 


65. Jordan v. Emanuel, 167 Ala. 
176, 52 S 3810; Gracchi v. Friedlan- 
der3:93) Cal. As, 77 0,0i¢%0) ba poo natusne. 
Smith, ete., Typewriter Co. v. Blake- 
more, 183 Ill. A. 14; Barber v. An- 
te: 29 R. 1. 51, 69 A J). 26° LRA 


. [a] Descriptions held sufficient: 
(1) Twenty tons of hay out of a 
larger quantity, five hundred cubic 
feet to be estimated as a ton, and 
the ten thousand cubic feet to be 
ascertained by measuring from the 
east end of the mow, taking the en- 


tire width of the barn. Barber v. 
Andrews,: 29) Roi. 51, , 69). AT, 26 
LRANS 1. (2) Of typewriters, giv- 


ing name and number of each -ma- 
chine separately, and stating that 
they are in the possession of a third 
party of a certain city and state. 
L. C. Smith, etc., Typewriter Co. v. 
Blakemore, 183 Ill. A. 14. 


{b] Descriptions held too uncer-! 
tain: (1) “Two bales of cotton, 500 
pounds each, now growing on my 
land.” Jordan v. Emanuel, 167 Ala. 
176, b2° S310. (2) “All” of. a, stock 
of goods except the ‘junk,’ mean- 
ing a considerable portion of the 
stock which had been long on hand, 
the picking out of the “junk” to 
be done by a person agreeable to 
both parties. F. L. McKenzie Mer- 
cantile Co. v. Land, 207 Ala. 332, 92 


Size and dimensions. 
sions of the goods or articles constitute a material 
element of the contract, the sizes or dimensions must 
be specified with reasonable certainty in the con- 
tract,?° except where it is the custom of the trade to 


,;change somewhat. 
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intended by the parties can be identified;°* and the 
contract is not made indefinite and uncertain by the 
mere fact that the buyer is given the right to make 
variations within such general description ;°* 
in case of a sale of a stock of goods, is it made un- 
certain by the fact that the stock may change in 
some respects before the buyer takes possession.°* 
Even though the description is somewhat vague or 


nor, 


the aid of extrinsic evidence it is 


capable of being rendered definite and certain, and 
the property identified, it is sufficient, and the con- 
tract enforceable.®? 


Where the sizes or dimen- 


S 431. “ 


66. Coghill v. Boring, ‘15 Cal. .213; 
Brockett v. American Slicing Mach. 
Co., 18 Ga. A. 670, 90 SE 366; Brown 
v. Mynard, 107 Mich. 401, 65 NW 
293; Kelly v. Fleming, 113 N. C. 
133, 18.SE 81. 


[a]. Descriptions held sufficient: 
(1) “One American slicing machine,” 
where the buyer in possession knew 
that the machine he had was the 
identical one described in the order. 
Brockett v. American Slicing Mach. 
Co., .18..Ga. A. 670, 90 SE 866. (2) 
All the household and kitchen furni- 
ture and all other property of ev- 
ery description belonging to the gran- 
tor of a certain house, where there 
is no difficulty as to the identifica- 
tion of the property by parol evi- 
dence. Kelly v. Fleming, 113 N. C. 
133, 18 SE 81. (3) A particular num- 
ber of broom handles of a_ specific 
grade, readily distinguishable from 
other goods. Brown v. Mynard, 107 
Mich. 401, 65 NW 293. 


67. Whitman v. Namquit Worsted 
Co., 206 Fed. 549 [aff 221 Fed. 49, 
P36 a CCAS bral. 


[a] Thus, where a contract for 
the sale of yarn specified fifty 
thousand pounds of three-grade white 
worsted at specified basic prices, it 
was not void for indefiniteness be- 
cause the buyer was entitled to make 
variations within the general de- 
scription and give specifications far 
spinning, which it failed to do. Whit- 
man v. Namquit Worsted Co., 206 
eet 549 [aff 221 Fed. 49, 186 CCA 

68. Vantrees v. 
A. 30, 251 SW 396. 


[a] Thus, where the subject mat- 
‘ter of a contract was a drug store, 
business, fixtures, and stock of goods, 
the fact that between the time the 
offer was accepted and the time the 
purchaser was to take possession the 
seller could have depleted the stock 
of goods did not make the subject 
matter of the contract too indefinite 
to form the basis of a valid con- 
tract, since such contract did not con- 
template that the buyer was to get 
the identical articles on hand at the 
time the contract was made, but con- 
templated that the stock would 
Vantrees v. Trim- 
ble, 214 Mo. A. 30, 251 SW 396. 


69. MclIllmoil v. Frawle Mot 
Co,,°190' Cal. 546/313 P 971; Klimax 
Overall Co. v. Converse, 39 Ga. A. 
742, 148 SE 349; Kuhn v. Sohns, 
324 ll, 48, 154 NE 401; Kelly v. 
Fleming, 113 N?:C) 1133; 18 ‘SE 981) 


Parol evidence to identify subject 
matter in general see Evidence §$ 
1683, 1684. 


70. U. S.—California Prune, etce., 


Trimble, 214 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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leave the sizes to be specified later,7+ in which case a 
blanket order, given and accepted, which specifies 
the style, quality, number, and price of each article, 
but which, according to custom, leaves the sizes to 
be specified later, constitutes a binding -contract.’? 


Quality. The contract must also be definite and 
certain as to the quality of the goods or article,** ex- 
cept where they are sold without agreement as to 
A contract to sell Christmas trees is not 
void for uncertainty because it fails to specify wheth- 
er the seller is to ship spruce or balsam trees.*° 


quality.74 


[§ 149] (3) As to Quantity.7° 


Growers v. Wood, 2 F. (2d) 88. 


Md.—National Can Co. v. Robert 
Gair Co., 138 Md. 330, 113 A 858. 


ae Y.—Cox v. Rownson, 188 NYS 


Tex.—Gordon v. Emerson Shoe Co., 


(Civ. A.) 242 SW 791. 
Utah.—Holland-Cook Mfg. Co. v. 
Consolidated Wagon, etc., Co. 49 
Utah 43, 161 P 922. 
Wash.—Hughes Mfg., etc., Co. v. 
Parker-Bell Lumber Co., 53 Wash. 


516, 102 P 433. 

[a] Ikumber.—A contract of sale 
of a certain number of feet of two 
by three lumber is sufficiently specific 
as to dimensions by a provision that 
it shall be from twelve feet to thirty- 
six feet long, as the seller -desires. 
Hughes Mfg. & Lumber Co. v. 
Parker-Bell Lumber Co., 53 Wash. 
516, 102 P 433. 


[b] Provision for substitution.— 
In a contract for the sale and pur- 
chase of prunes to be grown dur- 
ing the coming season reservation 
by the seller of the right to sub- 
stitute a percentage of different sizes 
from those specified is a reasonable 
provision to adapt the contracts to 
the condition of the crop when ma- 
tured and not to render it invalid 
for uncertainty. California Prune, 
ete., Growers v. Wood, 2 F.(2d) 88. 


[ec] Sizes to be specified.—A mem- 
orandum of agreement to purchase 
silos, “sizes to be specified within 
two weeks,” is not too uncertain, for 
the reason that the sizes were left 
undetermined. Holland-Cook Mfg. 
Co. v. Consolidated Wagon, etc., Co., 
49 Utah 43, 161 P 922. 


71. Carroll v. Melville Shoe Corp., 
272 Fed. 49._ 


72. Carroll v. Melville Shoe Corp., 
supra. 
73. Ark.—Jerome Hardwood Lum- 


ber Co. v. Davis Bros. Lumber Co., 
161 Ark. 197, 255 SW 906; Jerome 
Hardwood Lumber Co. v. Beaumont 
Lumber Co., 157 Ark. 220, 247 SW 
1059. 

Kan.—Price v. Weisner, 83 Kan. 
343, 111 P 439, 31 LRANS 927, 


La.—Lee Lumber Co. v. Hotard, 
122 La. 850, 48 S 286, 129 AmSR 
368. 

Minn.—Hobe Lumber Co. v. Mc- 
Grath, 104 Minn. 345, 116 NW 652. 


N. Y.—Baltimore Roofing, etc., Co. 

Rubber Roofing Mfg. Co., 160 NYS 
1006. 

[a] Contract held wisi Gldatly def- 
inite as to: (1) Character and qual- 
ity of lumber. Hobe Lumber Co. v. 
McGrath, 104 Minn. 345, 116 NW 652. 
(2) Character of hides. Bennett vy. 
Mann, 24 Ga. A. 581, 101 SE 706, 
(3) Grades and staple of cotton. Gal- 
Jaspy v. Ingersoll, 147 La. 102, 84'S 
510. (4) Quality of flour. Cherry Vv. 
Consolidated Flour Mills Co., 143 Okl. 
99, 287 P 1019. (5) ‘No. 2 & 3 com- 
mon plain oak,” in view of undis- 


As generally stat- 
ed the contract of sale must be definite and certain 
as to the quantity of the goods or articles sold,’” or 
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nitely stated;7? 


puted testimony as to the meaning 
f “No. 2 common” and “No. 3 com- 
mon” among hardwood lumbermen. 
Jerome Hardwood Lumber Co. v. 
Davis Bros. Lumber Co., 161 Ark. 
197, 255 SW 906. 

[b] Determination by sample.— 
An order describing sizes, quantities, 
colors, and prices of merchandise, 
but leaving the kind and quality to 
be determined by samples, is not a 
complete contract. Jacobson v. E. 
T. Slattery Co., 218 App. Div. 654, 219 
IN VS S315 

74 Whitley v. Willingham, 
Ala. 264, 57 S 816. 

[a] Thus a contract for the sale 
of cotton is valid, although the grade 
of cotton is not specified. Whitley 
v. Willingham, 176 Ala. 264, LWhetas) 


° 


176 


816 

Ae iret et v. Keiper, 276 Pa. 358, 
120 A 278, 

[a] ol oat for rule.—“Christmas 


trees are so well known as to re- 
quire no further description, and de- 
fendant [seller] could have filled this 
contract by either or both varieties.” 
Weimer v. Keiper, 276 Pa. 358, 360, 
120 A 278. 

76. Performance as to quantity 
see infra §§ 3738-391. 


77. Wolf v. Selig Polyscope Co., 
204 Ill. A. 178; Dixie-Portland Flour 
Co.-v. Kelsay-Burns Milling Co., 86 
Ind, A.-~137, 155 NE ’°526; Johnson 
Oil Refining Co. v. Federal Oil, etc., 
Co., 189 Iowa 1, 177 NW 552; Gray 
v. Cooper, 217 Mo. A. 592, 274 SW 941. 


78. Gray v. Cooper, supra; U. S. 
Printing, etce., Co. v. Crites, 15 Oh. 
A. 63. 

79. George W. Jennings, Inc. 


Hirsch Rolling Mill Co., (Mo. A.) 243 
SW 1008; U. S. Printing, etc.,'Co. v. 
Crites, 15 Oh, 2A. 4639 McCall Co. v. 
Icks, 107 Wis. 232, 88 NW 300.. And 
see cases infra note 81, 


[a] Mere indefiniteness as _ to 
amount of material or goods which 
may be delivered under a contract is 
not necessarily a fatal uncertainty. 
McCall Co. v. Icks, 107 Wis. 232, 83 
NW 300. 


80. See infra §§ 168-174; Con- 
tracts § 60. 

81. U. S.—Wakem v. Culver,, 28 
F. (2d) 942; Coca-Cola Bottling Co. 


v. Coca-Cola Co., 269 Fed. 796; Ra- 
mey Lumber Co. v. John Schroeder 
Lumber Co., 237 Fed. 39, 150 CCA 241 
[certiorari den 242 U. S. 644 mem, 37 
SCt 214 mem, 61 L. ed. 5438 mem]. 


Ga.—Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586; Bennett v. Mann, 
24 Ga. A. 581, 101 SH 706. 


Ill.—Fineh v. Zenith Furnace Co., 
245 Ill. 586, 92 NE 521 [aff#146 tl 
A, 257]. 

Mo.—Gray v. Cooper, 217 Mo. A. 
592, 274’ SW 941; George W. Jen- 
nings, Ine. v. Hirsch Rolling Mill Co., 
(A.) b42 SW 1008; Gregory v. J. L. 
Price Brokerage Co., (A.) 198 SW 
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provide means, by some fixed conditions or circum- 
stances, by which the quantities involved in the con- 
tract can be determined.*® 
the exact number, weight, or quantity shall be defi- 


This does not mean that 


and although the contract may be 


somewhat vague-.and indefinite as to the exact quan- 
tity of goods or other commodity to be purchased or 
sold, if by the application of the usual rules of con- 
struction®® the quantity is capable of being deter- 
mined with at least reasonable certainty, it will be 
held to be sufficiently certain and definite.*? 
however, it is impossible from the terms of the con- 
tract or means provided to ascertain what quantity 
the parties have contracted to buy and sell, the con- 
tract is invalid for uncertainty,*? and binds the par- 


If, 


1128. 


Nebr.—C. W. Hull Co. v. Wester- 
field, 107 Nebr. 705, 186 NW 992, 29 
ALR 105. 


are J.—Parker v. Pettit, 43 N. is 1s 


N. Y.—Phillips-Jones Co. v. Reil- 
ing, 193 App. Div. 716, 184 NYS 387. 


Tex.—Mayhew, etc., Lumber Co. v. 
Valley Wells: Truck Growers’ Assoc., 
(Civ. A.) 216 SW 225. 


Wis.—McCall Co. v. Icks, 107 Wis, 
232, 83 NW 300. 


{a] Illustration—A contract to 
take monthly as produced and placed 
on the market by the seller, for a 
period of two years, one of each size 
of certain fashion patterns, is not 
void for uncertainty. McCall Co. v. 
Icks, 107 Wis. 232, 83 NW 300. 

[b] Estimated quantity.—(1) 
contract to sell an “estimated ton- 
nage of 50,000 tons” of coal is not 
invalid as failing to provide for the 
delivery of a fixed quantity as it 
is a contract for practically a defi- 
nite amount of coal. Finch vy. Ze- 
nith Furnace Co., 245 Ill. 586, 92 
NE) 521+ Latt, T4621 1s Ace 25K Seon 
Where at the time secondhand rails 
were sold the rails had not been tak- 
en up, and the quantity of each grade 
was estimated, it being agreed that 
all the rails to be taken up by the | 
seller in the reconstruction of the 
street railroad in a certain city were 
sold to the buyer, the contract was 
not void for indefiniteness as to the 


A 


thing sold. Nelson v. Hirsch, ete, 
R. Co., 102 Mo. A. 498, 77 SW 590. 

‘82. U. S.—Wakem vy. Culver, 28 F. 
(2a) 942, 


Ala.—Naylor Lumber Co. v: Ree 


Sais Tie, Pete: ig, CO,, 14.9 tells 40 opel 
Cal.—King v. Globe Grain, ete., 
Co., 58 Cal. A. 105, 208 P 166. 
Colo.—McAllister Lumber, etc., Co. 
v. Eldora, Resort, etc., Co., 51 Colo. 
OT P16 Pe VO0s et : 
Kan.—Price yv. Wiesner, 83 Kan. 


343, 111 P 439, 31 LRANS 927. 


Mo.—Halloway v. Mountain Grove 
Creamery Co., 286 Mo. 489, 228 SW 
451; Malloy v. Egyptian Tie, ete., 
Go.,, 222 sMoye Avy 429, 12'4:7, Sw 469; 
George W. Jennings, Inc. v. Hirsch 
Rolling Mill Co., (A!) 242 SW 1003. 


Pa.—Hall v. Chambersburg Wool- 
en Co., 187 Pa. 18, 40 A 986, 67 Am 
SR 563, 52 LRA 689. 


[a] Lack of mutuality.—If fhe 
seller does not undertake to deliver 
any definite quantity, or a quantity 
which by the terms of the contract 
and the surrounding circumstances 
may be definitely ascertained, then 
the contract is lacking in mutuality, 
and the buyer cannot be held there- 
on. George Jennings,|:;ine. av. 
Hirsch Rolling Mill Co., (Mo. A.) 242 
SW 1003. 

[b] 
too uncertain and indefinite: 


Specifications of quantity held 
(1) As 
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ties no further than may accord with their conven- 
In accordance with these rules 
certainty of quantity at the time the contract is made 
is not necessary ;** it may be made certain by a sub- 


ience or pleasure.®? 


sequent act of one of the parties;*° 


or articles are otherwise sufficiently described, the 
validity of the contract. is not affected by the fact 
that definiteness of the quantity to be sold is depend- 
ent on some other act, such as weighing or count- 
ing,®°-or is to be determined by the estimate of a 
Under a statutory 
provision that a contract of sale of goods or other 
objects by weight, tale, or measure is not perfect 
until they are weighed, counted, or measured, 
that the buyer may require either delivery or dam- 
ages, if any, in case of nonexecution of the con- 
tract,*> an agreement to sell a specified number of 
cattle, or as near that number as the seller could 
round up and deliver in the time specified, at a fixed 
price per pound, is not void for uncertainty as to the 


designated person or official.87 


many crossties as it is possible to 
accumulate at a certain point for 
twelve months. Naylor Lumber Co. 
v.- American Tie, etc., Co., 197 @Alh. 
403, 73 S 12; American Tie, etc., Co. 
v. Naylor Lumber Co., 190 Ala. 319, 
67 S 246. (2) ‘“—— sacks of good 
marketable barley.” King v. Globe 
Grain; -etc.; 'Co., 58 Cal. As, 105, 208 
P 166. (3) Where the seller sent the 
buyer a list of goods to be sold, in- 
cluding an item of two hundred sev- 
enty thousand pounds of steel car 
axles listed in a column headed “es- 
timated quantity about,’ accompan- 
ied by a letter stating that the quan- 
tities stated were only estimated and 
might vary “very considerably,” 
without offering to bind itself to de- 
liver all of the steel axles on hand, 
the contract created by the buyer’s 
bid of “$45 per net ton,’ and ac- 
ceptance thereof, are void for indefi- 
niteness as to amount, it being the 
seller’s intention to prevent a bind- 
ing obligation on its part to deliver 
any definite quantity. George W. 
Jennings, Ine. v. Hirsch Rolling Mill 
Co.,- (Mo. A.) 242 SW 10038. 


83. Naylor Lumber Co. -v. Ameri- 
Can vie Wetec... CoO... 197,, Alan. A03,).05 
S125 McAllister Lumber, etc., Co. 
v. Eldora. Resort, etc., Co., 51 Colo. 
91, 116 P1038. 


[a] Void agreement as offer -to 
buy.—An agreement to take, at a 
stipulated price, as many crossties 
of certain dimensions as the seller 
may accumulate at a certain point, 
within a certain period of time, be- 
ing executory and void for uncer- 
tainty, amounts to no more than an 
offer to buy all ties delivered by the 
seller, subject to 


the buyer only when there is an ap- 
propriation of a definite number of 
ties to the contract by such delivery 
and acceptance. 


v. American Tie, etc., Co., 197 Ala. 
403, 73S 12. 

84. Sies v. Corn, 27 N. M. 365 
202')P) 122. 


85. Murphy v. Holliway, 
16 SW (2d) 107. 


[a] Approximate number.—An_ or- 
der for opera chairs, giving descrip- 
tion and kind, and specifying ap- 
proximately four hundred and twen- 
ty-seven chairs at a price named, 
and providing that any decrease in 
price should be rebated by the seller, 
and specifying the interest rate and 
the terms of payment, was held suf- 
ficiently definite where the buyer lat- 
er wrote a letter designating the 
number of chairs to be shipped. 
Murphy v. Holliway, (Mo. A.) 16 SW 


(Mo. A.) 


inspection before’ 
acceptance, and becomes binding on’ 


Naylor Lumber Co. 
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delivered.®1 


and if the goods 


tity. 


erwise valid.®4 


but “About,” 


(2d) 107. 

86. .Gray v. Cooper, 217, Mo. A. 
592, 274 SW 941; Crosby v. De Bord, 
(Tex. Civ. A.) 155 SW.647. 


[a] Growing crop.—A _ contract 
for the sale of a growing crop of 
oats is not invalid because no cer- 
tain number of bushels is agreed. on 
as the amount to be delivered. Cros- 
hess De Bord, (Tex. Civ. A.) 155 SW 


87. State v. Equitable Surety Co., 
140 Minn. 48, 167 NW 292. 

[a] ‘Measurement.—(1) A stipu- 
lation in a contract for the delivery 
of personal property, to be paid for 
by measurement, that the measure- 
ment shall be made by a third per- 
son is binding. Johnson v. Howard, 
20 Minn. 370; Leighton v. Grant, 20 
Minn. 345. (2) Agreement as to 
measurement of logs or lumber see 
Logs and Logging §§ 98-100. 


88. See statutory provisions. 


89. Northcut v. Johnson, 143. La. 
447, 78 S 731 (Civ. Code art 2458). 


90. Northcut v. Johnson, supra. 
91. Northeut v. Johnson, supra. 


920 the S.—Kentucky Tobacco 
Products-Coy v. Lucas, 5-3 (2d) 723. 
Ala.—MecIntyre Lumber, etc., Co. 
v. Jackson Lumber Co., 165 Ala. 268, 


51 S 767, 188 AmSR 66 (specified and 
reasonable period). 


Colo.—Robert KE. Lee Silver Min. 
Co. v. Omaha, ete., Smelting, etc., 
C0516. Colo. i118, 26 2 326. 


Ga.—J. R. Watkins Co. v. Harri- 
son, 31 Ga. A. 270, 120 SE 432. 


Mo.—Rozier v. St. Louis, etc. R. 
Co., 147 Mo. A. 290, 126 SW 532. 


N. H.—Kann v. Wausau acd 
CO. Sa -N: A. 53.5). 129 CA. 37.4 


[a] Tllustration.—A deatenes for 
the sale and purchase of all the glass 
of specified sizes which the seller 
could furnish from its warehouse un- 
til,a certain date is not invalid for 


uncertainty as to the cyano 
Pittsburgh Plate Glass Co. H. 
Neuer: Glass Co., 253 Fed. 161, 165 
CCA 61. 


[b] Of quarry.—A contract be- 
tween a seller and buyer, both of 
whom were thoroughly familiar with 
the output of a quarry, whereby the 
buyer was to purchase at a fixed 
price per yard all the rock and dirt 
which the seller could get out of the 
quarry@during a specified period, was 
sufficiently definite to be a valid 
agreement. Rozier v. St. Louis, etc., 
R. Co., 147 Mo. A. 290, 126 SW 532. 


[ec] Of sawmill.—(1) A _ contract 


“more or less, 
the qualifying words “about” or 
stating the quantity of goods or articles sold, 

merely for the purpose of providing against acci- 
dental variations from slight and unimportant ex- 
cesses or deficiencies in quantity,®® and does not 
render the contract uncertain’ as to quantity.°° 


: [§ 149 


weight®® or number®® of the cattle, notwithstanding 
the buyer’s agreement to accept whatever number is 


Output. A contract for the purchase and sale of 
all the output or product of a certain mill, factory, or 
other operation, for a specified period,®? or up to a 
specified amount,®* is sufficiently certain as to quan- 
Previous language in the contract binding the 
buyer to take the seller’s 
product eliminates a subsequent unfilled clause as 
to a maximum amount, and leaves the contract oth- 


entire output of a certain 


90 66 


The use of 


” 


possibly.” 
“more or less, 


But 


by a sawmill company to sell all the 
lumber of certain grades it shall 
“manufacture or own” during the 
season is not void for uncertainty 
as to the quantity sold. Ramey 
Lumber Co. v. John Schroeder Lum- 
ber, Cos, 237), Ped... 39, /150 2CCAl 24a: 
[certiorari den 242 U. S. 644 mem, 
87 SCt 214 mem, 61 L. ed. 543 mem]. 
(2) A contract by which one party 
agrees to buy and another to sell the 
output of the latter’s sawmill dur- 
ing a named year, estimated at a 
certain designated quantity, is not 
too indefinite for enforcement. Cohn 
v. Brown, 7 Ga. A. 395, 66 SE 1038. 


[d] Excess output of mine.—A 
provision in a contract for the sale 
of crystalline garnet produced from 
defendant’s mine, giving plaintiff a 
five-year option on the output of the 
mine in excess of defendant’s own 
requirement, is sufficiently certain 
and capable of determination, ca- 
pacity of the mine as reasonably op- 
erated being the standard. Kann v. 
Wausau Abrasives Co., 81 N. H. 535, 
129 “A 374. 

93. Hunt v. Stimson, 23 F. (2d) 
447; Pekin Cooperage Co. v. Wilson, 
148 Ark. 654, 227 SW 408. 


{a] Tllustration.—A contract for 
purchase and sale of ten to twenty 
carloads of lumber, covering the 
amount actually produced and ready 
for shipment during a specified pe- 
riod, is a valid contract for output. 
Hunt v. Stimson, 23 F. (2d) 447. 


94. Imperial Refining Co. v. Kano- 
tex Refining Co., 29 F. (2d) 193. 


[a] Unfilled blank.—Where the 
contract binds the seller for a defi- 
nite period to sell and deliver all of 
its share of oil produced on an oil 
lease, and the buyer to accept and 
purchase such oil, a subsequent 
clause, reciting “The maximum 
amount that said company is to be 
compelled to receive and pay for is— 
property,” not being filled out, does 
not render the whole contract void, 
but simply eliminates any question 
of maximum, and leaves the buyer 
bound to purchase, without a maxi- 
mum, the seller’s whole share of 
the output during the period named. 
Imperial Refining Co. v. Kanotex Re- 
fining Co., 29 F.(2d) 193. 


95. See infra § 377. 


96. Gallaspy v. Ingersoll, 147 La. 
102, 84 S 510;. Rosenthal v. Green, 247 
Mass. 153, 141 NE 868; Browning v. 
North Missouri Cent. pe Co., (Mo.) 
188 SW 148. 


[a] Contracts held not uncertain. 
—(1) For sale of one hundred bales of 
cotton to “weigh about 51,500 pounds.” 


For later cases, developments and changes in the law see Annotations, same title and section number, 


in, 


a 


ee Oa 


a a 


§ 149] 


the word “possibly” so used renders the quantity too 


indefinite and uncertain.®? 
Requirements or desires. 


A contract of sale is 
sufficiently certain as to quantity where it is for all 
of the goods or commodities specified, as the buyer 
shall require for the needs of a specified enterprise 
or undertaking,®* or in his business,®® provided the 
business is such as to make the quantity he will need 
subject to a reasonably accurate estimate; or shall 
require for a stipulated period,” provided the re- 
quirements for such period ean be reasonably esti- 
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tity.4 
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But the contract is too indefinite and uncer- 


tain where it specifies the quantity sold as such quan- 


tion is not void 


mated;* or shall require up to a stipulated quan- 


Gallaspy v. Ingersoll, 147 La, 102, 84 
S$ 510. (2) A contract to furnish one 
hundred sixty-eight thousand ties, 
more or less, and switch ties and 
poles sufficient for the construction 
of a described electric railroad, is not 
void for indefiniteness as the words 
“more or less’ refer only to immate- 
rial variances resulting from the 
needs of the projected line, and the 
line being described, so that the num- 
ber of switch ties and polls can be 
ascertained with reasonable certain- 
ty. Browning v. North Missouri 
Cent. R. Co., (Mo.) 188 SW 148. 


97. Wilson v. W. M. Storey Lum- 
Ber’ Coz L180 INS“E271,- 104 SH531i 


{a] Thus a seller’s reply to an or- 
der for three carloads, stating that 
the seller would ship ‘‘one car and 
possibly three,’ does not obligate the 
seller to ship three carloads, the 
words “possibly three” being too in- 
definite and uncertain to make it a 
binding contract. Wilson v. M. 
Storey Lumber Co., 180 N. C. 271, 104 
SE 531. 


98. Tampa Shipbuilding, etc., Co. 
v. General Constr. Co., 43°F. (2d) 309; 
Coca-Cola Bottling Co. v. The Coca- 
Cola Co., 269, Fed. 796; McCaw Mfg. 
Co. v. Felder, 115 Ga. 408, 41 SE 664; 
Texarkana Pipe Works v. Caddo Oil, 
etc., Co., (Tex. Civ. A.) 228 SW 586. 


[a] Crates needed for crop.—A 
contract by members of a _ truck 
growers’ association ordering onion 
crates for a cash payment of the first 
consignment, and additional crates to 
be furnished ‘‘as needed to. pack their 
1917 onion crop in,” is not void, be- 
cause of uncertainty as to the num- 
ber of crates to be furnished, the max- 
imum being fixed as the amount need- 
ed for the crop. Mavhew, etc., Lum- 
ber Co. v. Valley Wells Truck Grow- 
sas Associ, (Tex. . Civ..\A.)90216 SW 


[b] Fuel oil.—A contract to sell the 
fuel oil required for the operation of 
the buyer’s plant is not unenforce- 
able because the quantity sold is not 
certain, since it can be rendered rea- 
sonably certain. Texarkana Pipe 
Works v. Caddo Oil, ete., Co., (Tex. 
Civ. A.) 228 SW 586. 


99. U. S.—Wakem v. Culver, 28 F. 
(2d) 942; Mills-Morris Co, v. Cham- 
pion Spark Pine Cor Tk C20)" 38: 
Pittsburgh Plate Glass Co. v. H. Neu- 
ers Glass Co., 253 Fed. 161, 165 CCA 
61; Marx yv. American Malting Cor, 
169 Fed. 582, 95 CCA 80 (for limited 
time); Lima Locomotive, etc., Co. v. 
National Steel Castings Co., 155 Fed. 
77,88 CCA 598, 11 LRANS 713; Cold 
Blast Transp. Co. v. Kansas City Bolt, 
ete., Co., 114 Fed. 77. 

Ala.—McIntyre Lumber, etc., Co. v. 
Jackson Lumber Co., 165 Ala. 268, 51 
S 767, 138 AmSR 66 .(during limited 
time). 

N. Y.—Phillips-Jones Co. v. Reiling, 
193 App. Div. 716, 184 NYS 387. 

Oh.—U. S. Printing, etc., Co. v. 
Crites, 15 Oh. A. 63. 

Tex.—Cox, Inc. v. Humble Oil, ete., 
Co.. (Commn. A.) 16 SW (2d) 285 [rev 
(Civ. A.) 7 SW (2d) 163]. 


[a] Fixed business basis.—‘‘“While 
the courts generally have held en- 
foreible contracts for requirements, 
as distinguished from contracts for 
wants or desires, they have found 
such contracts to possess the ‘neces- 
sary mutuality because the require- 
ments had a fixed business basis and 
were not the fluctuating or sporadic 
requirements of individual activities.” 
U. S. Printing, ete; Co. v. Crites, 15 
Oh Avw63 602 

[b] MTlustrations.—(1) An agree- 
ment by plaintiff, which had an es- 
tablished trade in automobile acces- 
sories, which obligated it to buy from 
defendant, a manufacturer, all the 
spark plugs that plaintiff should ac- 
tually in good faith require in the 
normal course of its business, is suf- 
ficiently definite as to quantity. 
Mills-Morris Co. v. Champion Spark 
Plug Co., 7 F. (2d) 38. (2) An agree- 
ment by a manufacturer of flavoring 
syrup to sell to a bottling company, 
which had agreed to establish suffi- 
cient plants to supply the demand for 
the beverage within its territory, all 
the syrup which was required by the 
bottling company for its business, is 
not invalid for uncertainty as to sub- 
ject matter. Coca-Cola Bottling Co. 
v. Coca-Cola Co., 269 Fed. 796. (3) 
A contract under which a _ buyer 
agrees to purchase all the gasoline 
to be used in its business of operat- 
ing a filling station on specified terms 
is not indefinite. Cox, Inc. v. Humble 
OI Sete: fnCoxw (Texs Comin.) Ay) U6 
VE Gosae 285 [rev (Civ. A.) 7 SW (2'd) 


1, Pittsburgh Plate Glass Co. v. 
H. Neuer Glass Co., 253 Fed. 161, 165 
CCA 61. 


2. Manhattan Oil Co. v. Richard- 
son Lubricating Co., 113 Fed. 923, 51 
CCA. 553: Lincoln Min. Co. vy. State 
Bd. of Education, 2b 2. Tee AY 5 86) 
Jackson Hill Coa], etc., Co. v. Mer- 
chants’ Heat, etc., Co., "193 Ind. 422, 
140 NE 532; C. W. Hull Co. v. West- 
erfield, 107 Nebr. 705, 186 NW _ 992, 
29 ALR 105. 


[a] Coal.—A contract to furnish 
such coal as may be needed, required, 
or consumed by the buyer during a 
specified period is not void for un- 
certainty. Lincoln Min. Co. v. State 
Bd. of Education, 212 Ill. A. 586, 591; 
Jackson Hill Coal, OUCH, -COuLW. ’Mer- 
chants’ Heat, ete., Coil 938. Inds42:2; 


aso NE 532 


cea Ww. Hull Co. v. Westerfield, 
107 Nebr. 705, 186 NW 992, 29 ALR 


en Wakem vy. Culver, 28 F. (2d) 
44%. U. S.—Cold Blast Transp. Co. 


v. Kansas City Bolt, ete., Co., 114 Fed. 
1, 52° CCA425,0 54 LRA 696. 


Colo.—McAllister Lumber, eteay Coy 
v. Eldora. Resort, ete.;.Co., 51 Colo. 
91), 116 Pr Lose. 


Ga.—McCaw Mfg. Co. v. Felder, 115 
Ga. 408, 41 SE 664. 


Md.—Parks vy. Griffith, etc., Co., 123 
Mad. 238, 91 A 581; Wheeling Steel, 
gies Co. Vv. EXyans, 97 Md._.305,, 55. A 


tity as the seller may desire to sell or the buyer may 
desire to take,*% unless the quantity is otherwise as- 
certainable with reasonable certainty.’ 

Aggregate quantity. 
specifies a definite aggregate quantity of different 
erades or kinds of goods of the same general descrip- 


A contract of sale which 


for uncertainty because it does not 


specify the proportionate quantity of each grade or 
kind,® especially where the same price is to be paid 


Oh.—U. S. Printing, ete., Co. 'y. 
Crites,- 15 Oh. Aw 63. 
Wis.—Hoffman v. Maffioli, 104 Wis. 


630, 80 NW 1032, 47 LRA 427. 


[a] Whus, where in an action for 
breach of a written contract to de- 
liver timber, it is impossible to as- 
certain with certainty the quantity of 
timber the parties desired to buy and 
sell, other than the amount the seller 
might desire to deliver an’ the buyer 
to receive, an action for the seller’s 
breach is unsustainable. McAllister 
Lumber, ete., Co. v. Eldora Resort, 
ete. Cot, (51! Colo sts Av6HEYLOs8t 


As void for want of mutuality see 
Contracts, §. L917, 


. 5 U. S.—Cold Blast Transp. Co. 
v. Kansas City Bolt, etc., Co., 114 
Fed. 77, 52 CCA 25, 57 LRA 696. 
Md.—Parks v. Griffith, etc., Co., 123 
Md. 233,91 )A 581; Wheeling Steel, 
eee Co. v. Evans, 97 Md. 305, 55 A 


Mass.—Burgess Sulphite Fibre Co. 
us Broomfield, 180 Mass. 283, 62 NE 
qs 
N. 
Lee 


J.—Parker vy. Pettit, 43 N. J. L. 


M.—Seis v. Corn, 27 N. M. 365, 
202. RP 122. 


[a] Ilustrations.—(1) An instru- 
ment providing for the sale of ‘“‘what 
ewe lambs I decide to sell from 6,800 
ewes” constitutes a valid contract. 


Seis v. Corn, 27 N. M. 365, 202 P 122. 
(2)” A contract to sell all the straw 
the seller can spare, not exceeding 
three tons, is not void for uncertain- 
ty in not expressing the quantity of 
straw contracted to be sold where the 
quantity agreed to be sold can be as- 
certained by extrinsic evidence. 
Parker v. Pettit, 43 N. J.sL. 512. 


6 U. S.—Alabama Grocery Co. v. 
Hammond, 285 Fed. 723 [certiorari 
den 261 U. S. 621 mem, 43 SCt 433 
mem, 67 L. ed. 831 mem]. 


Ark.—Jerome Hardwood Lumber 
Co. v. Beaumont Lumber Co., 157 Ark. 
220, 247 SW 1059. 


Ga.—Rogers-Morgan Co. vy. Webb, 
34 Ga. A. 424, 130 SE 78. 


‘Mo.—Fuller v. Presnell, (A.) 233 
SW 502; American Hardwood Lum- 
ber Co. v. Dent, 164 Mo. A. 442, 144 
SW 1198; American Hardwood Lum- 
ber Co. v. Dent, 151 Mo.;A. 614, 132 
SW 320. | 


Or.—C. R. Shaw Wholesale Co. v. 
Siam ere 102 Or. 80, 198 P 908, 201 
066. 


Wis.—Burstein vy. Phillips, 154 Wis. 
591, 143 NW 679. 


[a] Specifications of quantity held 
sufficiently definite.—(1) Fifteen 
thousand mixed oak ties, designat- 
ing sizes thereof without specifying 
numbers of each. Rogers-Morgan 
Co. v. Webb, 34 Ga. A. 424, 130 SE 78. 
(2) One hundred thousand to one 
hundred and fifty thousand feet of 
lumber at thirty dollars per thous- 


vand for’ eight-foot, and thirty-five 
dollars per thousand for standard 
lengths. Fuller v. Presnell, (Mo. A.) 


233 SW 502. 


198 [55 C.J.] 


for the several kinds of goods to be furnished ;7 but 
it merely gives the buyer or seller the right to select 
the quantity of each to be delivered.® 


Use of trade terms. Quantity or amount may be 
sufficiently stated by the use of a term which has a 
trade meaning and is understood by the parties.° 
Specification of the quantity as so many “bales” of a 
particular kind of goods, without giving their weight, 
is sufficient where the standard weight of such a bale 
is a matter of common knowledge in the trade;+° 
but not where there is no custom or usage definitely 
fixing the weight of a bale of that particular kind of 
goods.+1 

Carload. A contract of sale of a carload or speci- 
fied number of carloads of goods is not invalid for 
uncertainty as to quantity,1? since in the absence of 
a custom of the trade otherwise a “carload” means 
the capacity of a car usually employed for the trans- 
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this rule is particularly applicable where both parties 
know the meaning of a carload of the goods.*? 


Minimum or maximum, ‘or more.” <A contract 
wherein the quantity of goods sold is stated as being 
within a specified minimum and maximum amount, 
being enforceable as to the minimum amount,*® is 
not invalid for uncertainty as to quantity,+* and the 
same rule applies where the contract is for a specified 
quantity “or more.”!® Such a contract is indefinite, 
however, which leaves it optional with the buyer to 
order goods beyond the minimum or to the extent of 
the maximum,?® but is rendered definite and certain 
by the buyer giving an order for the maximum quan- 
tity.2° 

[§ 150] 4. Execution of Contract.21 A writing 
or memorandum which purports to be a sale or pur- 
chase by one of the parties, without other elements 
of a mutual obligation, and which is signed only by: 


portation of the particular kind of goods sold,**® and 


such meaning can be made certain 


[b] As basis for action for dam- 
ages.—Such a contract is sufficiently 
definite to sustain an action for ‘dam- 
ages for a breach of the contract. 
American Hardwood Lumber Co. v. 
Dent, 151 Mo. A. 614, 1382 SW _ 320; 
Cc. R. Shaw Wholesale Cok. Hack- 
Barth, 102) /Or.30F 198>P 908 e201 
1066. 


[ec] In Louisiana (1) the rule stat- 
ed in the text has been followed as 
- to a sale of -a maximum and mini- 
mum quantity of different kinds of 
timber. Lee v. National Box Co., 170 
La. 1065, 129 S 638. (2) But where 
the parties agreed on a sale of one 
hundred steers of three different 
classes, but the contract did not spec- 
ify how many of each class were to 
be delivered or what the weight of 
each class should be, the buyer was 
heid not. entitled to damages for the 
seller’s failure to deliver the number 
specified because of uncertainty and 
indefiniteness of the contract. Mason 
v. peels (A.) 1380 S 848. 


ee v. National Box Co!,~170 
La 1066 129 S 638. 


8. See infra §§ 378, 379. 


9. Martyn:v. Western Pac. R. Co., 
21 Gal, :A.589; 132..P 602. 


{a] “Bar” of steel.—An order for 
thirty-six bars of tool steel is suffi- 
ciently certain as to the total weight 
and cost of the steel ordered, in view 
of the trade meaning of the word 

“par.” Martyn v. Western Pac. R. 
Co;,. 21 Cal: ah 589, 182 P 602. 

10. Williams v. Hardee, 140 Miss. 
155, 106 S 17; Cherry v. Consolidat- 
ed wa Mills Co., 148 Okl. 99, 287 
Paro 19. 


11. Elmore vy. Parish, 170 Ala. 499, 
"54 S 203. 


12. Ala.—W. F. Covington Mfg. 
Co. v. Ferguson, 204 Ala. 192, 85 S 
726; Thompson v. Strong, 199 Ala. 
23, 74 S 34. 


Ark.—Jerome Hardwood Lumber 
Co. v. Davis Bros. Lumber Co., 161 
Ark. 197, 255 SW 906; Jerome Hard- 
wood Lumber Co. v. Beaumont Lum- 
ber Co., 157 Ark. 220, 247 SW 1059. 


Cal.—Dutwiler v. Klunk, 37 Cal. A. 
796, 174 P 919. 


Ga.—Shore Lumber Co. v. Ameri- 
can Liumber, etc., Co., 23 Ga. A. 135, 
97 SE 667. 

Ind.—Schreiber v. Butler, 84 Ind. 
576; Indianapolis Cabinet Co. yv. 
Herrman, 7 Ind. A. 462, 34 NE 579. 

Kan.—Hayes v. Cardwell, 107 Kan. 
556, 192 P 757. 


Ss. D.—McCaull-Dinsmore Co. v. 


by proof ;14 and 


Heyler, 48 S. D. 211, 203 NW 505. 


[a] Quantities held not uncertain. 
—(1) “11 cars of corn in the ear.” 
W. F. Covington Mfg. Co, v. Fergu- 
Son, 204; Ala.’ 192)°85' S726. °°(2)'°“2 
carloads 4-4” No. 2 & 3 common plain 
oak” in view of undisputed testimony 
as to the quantity of oak lumber gen- 
erally considered a carload. Jerome 
Hardwood Lumber Co. v. Davis Bros. 
Lumber’ Co.,.161 Ark. 197, 255°'-SW 
906. 


[b] Fact that cars vary in sizes, 
so that different amounts of goods 
would be carried on different cars, 
does not create such an element of 
uncertainty in the amount as to ren- 
der the contract void for incefinite- 
ness. Indianapolis Cabinet Co. Ww 
Herrman, 


[ec] Iron.—A contract for a car- 
load of iron is not void for uncertain- 
ty, although the parties ‘did not agree 
on the amount of iron in a carload, 
or the maximum or minimum amount 
thereof. Dutwiler v. Klunk, 37 Cal. 
ASIC A174 909: 


{[d] Contract of sale of two car- 
loads of wheat is a valid contract 
of sale, although the capacity of the 
earloads is not particularly specified, 
and although the matter of the ca- 
pacity is the subject of some corre- 
spondence between the parties after 
the contract is Closed. Hayes v. 
Cardwell, 107 Kan, 556, 192 P TST. 


fe] “Large” carload.—A contract 
is not too uncertain to be enforced 
because it “calls for delivery of a 
definite number of “large” carloads 
of certain specified lumber, where it 
appears that a “large’’ carload in the 
lumber trade means any available 
freight car loaded to its fullest ca- 
pacity. Shore Lumber Co. v, Ameri- 
ean Lumber, etc., Co., 23 Ga. A. 135, 
97 SE 667. 


13. See infra § 383. 


14. Jerome Hardwood Lumber Co. 
vy. Davis Bros. Lumber Co., 161 Ark, 
197, 255 SW 906; Jerome Hardwood 
Lumber Co. v. Beaumont Lumber Co., 
157 Ark. 220, 247 SW 1059; Schreiber 
v. Butler, 84 Ind. 576. 


15. Indianapolis Cabinet Co. v. 
Herrman, 7 Ind. A. 462, 34 NE 579. 


16. See infra §§ 377, 379. 


17. Lee v. National Box Co., 170 
La. 1065, 129 S 638; Fuller v. Pres- 
nell, (Mo. A.) 238 SW 602; Amer- 
ican Hardwood Lumber Co. v. Dent, 
164 Mo. A. 442, 144 SW 1198 [adopt- 
ing op 151 Mo. A. 614, 182 SW 320]; 
Southern Pub. Assoc. v. Clements Pa- 
per Co., 189 Tenn. 429, 201 SW 745, 


7 Ind. A. 462, 34 NE 579. 


such party, does not of itself constitute a contract 


LRA1918D 580; Dale Oil, etc., Co. 
v. Tulia, (Tex. Civ. A.) 25 SW (2d) 
671; Taylor Cotton Oil Co. v. Early- 
wonton Co., (Tex. Civ. A.) 204-SW 


{a] MIllustrations.—(1) A cotton 
oil company’s contract to sell and 
deliver from eight hundred and fifty 
to nine hundred and fifty bales of 
“linters’” is not void for uncertain- 
ty. Taylor Cotton Oil Co. v. Early- 
Foster “Co., (Tex. Civ. A.) 204 SW 
1179. (2) A contract for the sale 
of lumber, providing for a delivery 
of not less than five hundred thou- 
sand feet nor more than one million, 
at specified prices according to the 
kind and sizes cut, leaving both the 
amount to be tendered and the variety 
to the seller’s discretion, is suffi- 
ciently definite to sustain an action 
against the seller for breach. Amer- 
ican Hardwood Lumber Co. v. Dent, 
164 Mo. A. 442, 144 SW 1198 [adopt- 
ing op 151 Mo. A. 614, 132 SW 320]. 


18. Cohen v. M. Lurie Woolen Co., 
232. N, Y,..112, 183 NE 370. [rev 197% 
App. Div. 797, 189 NYS 380]; Win- 
borne Guano Co. v. Plymouth Mer- 
opr te Coe LLCS WING BOorne 2 Sein, CARE 


[a] Privilege of taking more.—A 
contract for the sale of a specified 
amount of cloth giving the buyer 
the “privilege . to confirm 
more of the above if M. [seller] can 
get more,’ is not so meaningless as 
to be unenforceable, being sufficient- 
ly definite to entitle buyer to elect 
within a reasonable time to order 
any additional amount that could be 
supplied by seller at the price of the 
initial quantity. Cohen v. M. Lurie 
Ar Agr Co., 232) N.n XY 122, 183 GN 


19. National Can Co. v. Robert 
Gair Co., 188 Md. 330, 113 A 858. 


20. National Can Co. vy. Robert 
Gair Co., supra. 


[a] Thus, where a contract for 
tthe sale of cartons to be shipped in 
monthly installments during a period 
of months is indefinite as to the 
amount to be ordered under a provi- 
sion of the contract specifying a 
maximum and a minimum quantity, 
the buyer’s order for maximum 
amount, specifying the sizes, makes 
the contract definite and certain and 
renders it a complete and _ binding 
contract, regardless of its deficiencies 
prior thereto. National Can Co. v. 
goes Gair Co., 138 Md. 830, 113 A 


21. Of contracts in general see 
Centracts §§ 128-130. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of sale,*? although it is denominated, on its face, as 
a contract,”* especially where material terms remain 
to be agreed upon.?* But where a written offer or 
order, signed only by one party, is accepted by the 
other, and is followed by delivery and: acceptance 
of the goods'or articles sold, it constitutes a binding 
executed contract although it is not signed by the 
other party,?* and this rule has been held to apply 
although the offer or order provides that. the contract 
is not to be binding unless it is signed by all the par- 
ties thereto;*° and if the acceptance of such an offer 
or order is made in writing, the fact that it is in- 
dorsed near the top of the instrument instead of at 
the bottom does not prevent it from being a valid 
contract.*" So also there is a binding contract where 
a formal written contract or memorandum of sale 
signed by one party is accepted by the other party, 
although not signed by him,?* unless it is the express 
understanding or agreement of the parties that the 
contract is not to be binding until signed by all the 
parties.*° 

Duplicates. A contract of sale, intended to be 
executed in duplicate, which recites that “the parties 
hereto have interchangeably set their hands,” is not 
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¢ 


invalid because, through inadvertence, some of the 
parties have failed to sign one of the duplicates if 
the other has been properly signed by all, and de- 
livered.?° 


Mode of signing.*! A party’s signature to the con- 
tract of sale is sufficient although it is made by a 
third person, if it is made in his presence and by his 
direction. 

Salesman’s memorandum.. An unsigned memoran- 
dum, made by a salesman, in which the goods sold 
are enumerated, is not a contract or confirmation of 
an order legally binding on anyone.?3 


[§ 151] J. Tllegality*—1. In General. The rule 
that an agreement, the object of which is illegal, is 
invalid and will not be enforced** applies to con- 
tracts of sale.2> Such a contract may be illegal be- 
cause of its immoral purpose,*° or because it violates 
some positive law,*? or is contrary to public policy.?8 
Where an illegal sale is abandoned, part of the goods 
not being delivered, a new sale of the undelivered 
portion for a legal purpose is valid.?® 


Continuations of agreements originally illegal are 


22. Robson v. Weil, 142 Ga. 429, | thenticating it for the seller’s benefit. [b] Acceptance by buyer of in- 
83 SE 207; Mallett v. Watkins, 132 | American Auto. Co. v. Perkins, 83] voice or bill of sale of goods from 
Ga. 700, 64 SE 999, 131 AmSR 226; Conn. 520, 77 A 954. the seller, which admittedly pur- 
Simpson v. Sanders, 130 Ga. 265, 60 26. J. I. Case Threshing Mach. | Ports to be a contract between them, 
SE 541; Meyer v. Shapton, 178 Mich.| Go, vy. Donalson, 10 Ga. A. 428, 73 | imdicates the buyer’s assent to its 
417, 144 NW _ 887; Oppenheimer v.| sp 618. terms, despite the absence of the 

eA r? j 
Lehman, 138 NYS 1092. [a] ™hus, where a buyer gave a buyer’s signature. Braude v. Isadore 


fa] Thus a writing signed only 
by the buyer, specifying that he pur-| er, on 


» receivin 
chased a delivery truck according to 5 


written order for goods, and the sell- 


shipping the goods, the contract was 


mre Co., 87 W. Va. 768; 106-SE 


xecuted it by | 
e Y| 29. Sam Aftergut Co. v. Mulvihill, 


specified terms, does not of itself] mutually binding, although the or-| 25 Cal. A. 784, 145 P 728; Wilkes 
constitute a contract of sale. Meyer dex provided teed it pa Sanh to be| Y- Holmes, 128° Minn. 349, 150 NW 
binding unless it was signed by the] 1098; Western Roofing Tile Co. v. 


v. Shapton, 178 Mich. 417, 144 NW 
887. : 

{b] Written instrument, which is 
really order, and is signed only by 


parties thereto, 


the seller. ay 


and» there was no 
written acceptance of the order by 


Jones, 26 Okl. 209, 109 P 225, Ann 
Cas1912B 127. 


Case Threshing [a] Thus, where the parties to 


tthe prospective buyer of the goods, 
will not create a contract, where it 
is not signed by the seller. Oppen- 
heimer v. Lehman, 138 NYS 1092. 


23. Oppenheimer vy. Lehman, su- 
pra. : 
24. T. C. Bottom Produce Co. v. 


’ Olsen, 188 Mo. A. 181, 175 SW 126; 
Empson Packing Co. v. Lamb-Davis 
Humber “Co,,*-112°Wash.'75,-- 191 'P 
833. 

[a] Thus, where the seller on re- 
ceipt of the contract signed by the 
buyer made certain changes therein 
before signing it, and the buyer ac- 
cepted such changes, but made oth- 
er changes and insisted upon the con- 
tract without interlineations and era- 
sures, and after additional changes 
were made, it was agreed that a 
contract, containing the terms on 
which, the parties had then agreed, 
should be signed by the presidents 
of the respective companies, but no 
contract was ever so signed, there 
was no completed enforceable con- 
tract between the parties. Empson 
Packing Co. v. Lamb-Davis Lumber 
Co., 112 Wash. 75, 191 P 833. 


25. Jefferson County Bd. of Edu- 
eation v. Cement Products Co., 209 
Ala. 310, 96 S 236; American Auto. 
Co. v. Perkins, 83 Conn. 520, 77 A 
954; Robson v. Weil, 142 Ga. 429, 
S34 SHLD 07 wid. Hilo Case ) Threshing 
Mach. Co. v. Donalson, 10 Ga. A. 428, 
73 SE 618. 

[a] IWlustration.—A letter, direct- 
ed to the seller ordering an article 
for future delivery, and inclosing a 
check in part payment, does not re- 
quire that it be signed by the sell- 
er or its salesman, the countersign- 
ing of an order by the salesman 
usually being for the purpose of au- 


Mach. Co. v. Donalson, 10 Ga. A. 428, 
738 SE 618; Maine v. Howell, 7 Ga. 
A. 311, 66 SH 804. 

27. Buskirk-Rutledge Lumber Co. 
v. Browning, 206 Ky. 353, 267 SW 
198. 

28. Ala.—Gann v. Long, 2 Ala. A. 
274, 56 S 606. 

Ill.—Sellers v. Greer, 
50 NE 246, 40 LRA 589. 

La.—Toledo Bridge, etc., Co. v. 
Jeffris, 141 La. 168, 74 S 893., 

Md.—Auto Outing Co. v. McFred- 
erick, 146 Md. 106, 125 A 886. 


172 il. 549, 


Mass.—Glackin v. Bennett, 226 
Mass. 316, 115 NE 490. 

Minn.—Wilkes v. Holmes, 128 
Minn. 349, 150 NW 1098, 

Nebr.—Ward v. Spelts, 39 Nebr. 
809, 58 NW 426. 

N. Y.—Mason v. Decker, 72 N. Y. 


595, 28 AmR 190 [aff 42 N. Y. Super. 
115]; Justice v. Lang, 42 N. Y. 493, 
1 AmR 576 [rev 25 N. Y. Super. 333, 
30 HowPr 425]; Filkins v. Why- 
land, 24 N. Y. 338 [aff 24 Barb. 379]; 
Tilt v. La Salle Silk Mfg. Co., 5 Daly 
19. 

W. Va.—Braude v. Isadore Cohen 
Co., 87 W. Va. 763, 106 SE 52. 


{a] Tllustration.—Where a _ seller 
agrees to sell a certain amount of 
cotton to be paid for at a stipulated 
price, and the buyer accepts a mem- 
orandum, which is signed only by 
the seller, the contract is not incom- 
plete or lacking in mutuality because 
the memorandum is not signed by 
the buyer, for the price to be paid 
by the buyer is the consideration 
supporting the 
Gann v. Long, 
606. 


buyer’s promise. 
2 Ala. A. 274, 56 S 


a contract for sale of milk agreed 
to reduce it to writing, to be signed 
by all of them, but one*party never 
read the contract prepared or signed 
or consented to its terms, it was not 
binding on either party. Sam After- 
gut Co. v. Mulvihill, 25 Cal. A. 784, 
145 P.728. 


30. Gentile Bros. Co. v. Rose, 7 
F. (2a) 879. 


isan See generally Contracts §§ 129, 
32. Omaha Flour Mills Co. v. 
Saptarpio, 240 Mass. 375, 134 NE 


_[a]_ Rule applied to buyer’s name 

signed by the seller’s salesman in 
his presence, and at his request or 
by his consent, express or implied. 
Omaha Flour Mills Co. v. Santarpio, 
240 Mass. 375, 134 NE 261. 


ve Kridel v. Brokenfeld, 148 NYS 
34. Illegality as affecting con- 
tracts generally see Contracts § 339. 


35. See cases infra this section; 
and §§ 152-158. 


36. Adams v. Coulliard, 102 Mass. 
167; Territt v. Bartlett, 21 Vt. 184. 


fa] Tllustration.—A contract by 
an advertising solicitor to sell to a 
so-called specialist letters written by 
persons afflicted with diseases to an- 
other person who advertised to cure 
such diseases in order that such 
specialist might send his advertise- 
ments to them is void. Rice v. Wil- 
liams, 32 Fed. 437. 


87. See cases infra §§ 152-154. 
(88. See cases infra § 155. 
89. Grayson v. Latham, 84 Ala. 


546, 4 S 200, 866. 


*By FELIX C. GRABER (§§ 151-163). 
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equally illegal.*° 

Collateral illegality. It is no defense to an action 
for goods sold and delivered that plaintiff is a mem- 
ber of an illegal trust or combination, the illegality 
of the combination being merely collateral to the con- 
tract of sale;*? and the illegality of one contract 
does not extend to a sales contract, where the two 
are not united either in consideration or promise.** 
So, a sale is not invalid because the offer was accom- 
panied by an option prohibited by statute as to fu- 
ture sales;4? and the false billing of goods to ob- 
tain lower freight rate than the lawful rate, although 
a misdemeanor under the Interstate Commerce Act, 
does not vitiate contract of sale between the wrong- 
doer and a third person.** 


_ [§ 152] 2. Sales in violation of Positive Law—a. 
In General. The rule that an agreement in violation 
of positive law is illegal*® applies to sales.t® <Ac- 
cordingly, sales in fraud of the United States are 
illegal,#” as are sales tending to defraud the public 
generally,+® or some individual in particular,*® sales 
of goods that are obscene, indecent, or manifestly 
tend to corrupt the morals of youth,°® agreements 
for the sale of grain for seed at a price far above 
its actual value, in which the seller agrees to sell 
the crop raised therefrom or a part of it for the 
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buyer at an extravagant price,®? or contracts for the 
sale of a homestead and personal property thereon, 
in which the vendor’s wife did not join.>? So a stip- 
ulation in a contract of sale waiving fraud on the 
part of the-seller will not be enforced.®? <A contract 
for the sale of a store, including the stock and busi- 


ness, is not unenforceable, however, because the 


business had been conducted in violation of law,°* 
nor is a contract to supply gasoline in tanks illegally 
constructed,°®® or a contract to sell oil, which contract 
requires the construction of prohibited tanks, where 
the parties agreed to use tanks already constructed.°® 
A contract for the sale of books is not illegal because 
of the character of the books, unless their sale or 
publication violates statutes prohibiting the sale or 
publishing of immoral or obscene literature,®? and 
neither is a sale and resale of machinery on the same 
day, when made in good faith to acquire a vendor’s 
privilege thereon.°8 
because of the complexity of its terms, the smallness 
of the type, and the form of composition.®® A con- 
tract is not rendered illegal because of provisions 
therein contained, authorizing the seller to extend 
the life of the contract without notice to a buyer, 
refusing to give shipping directions,®° stipulating 
that the contract covered all terms relative to the 


A. sales contract is not invalid _ 


40. J. R. Watkins Co. v. Brown, 
13) Las +A. 512, 126 S587: 


41. Booth v. Seibold, 37 Misc. 101, 
74 NYS 776; National Distilling Co. 
v. Cream City Importing Co., 86 Wis. 
352, 56. NW 864, 39 AmSR 902. See 
Dennehy v. McNulta, 86 Fed. 825, 30 
CCA 422, 41 LRA 609 (applying prin- 
eiple in action to recover part of 
price paid); Houck v. Wright, 77 
Miss. 476, 27 S 616 (dictum); Iola 
Portland Cement Co. v. Ullmann, 159 
Mo. A. 235, 140 SW 620 (holding con- 
tract valid over objection that it was 
in aid of unlawful agreement to regu- 
late prices). 


42. Kansas City Hydraulic Press 
Brick Co. v. National Surety Co., 167 
Fed. 496, 98 CCA 132 [rev 157 Fed. 
620]. 

[a] TIllustration.—A brick compa- 
ny procured the signing of petitions 
by property owners for the paving 
of certain streets and the letting of 
contracts for the paving by the city 
on such petitions. The petitions, ad- 
vertisements for bids, and the con- 
tracts all specified a brand of brick 
made only by the company as the 
material to be used. The contrac- 
tor bought the brick from the com- 
pany, used it, and the paving was 
accepted and paid for by the city. 
but he failed to pay for the brick. 
Thereafter the supreme court of the 
state decided that contracts let on 
specifications designating material of 
a particular manufacturer, when oth- 
er kinds were available for the work, 
were illegal and void as in violation 
of the policy of the statute, which 
required the bids to be competitive. 
There was no fraud in the transac- 
tion, the action of the company was 
open, and the illegality was appar- 
ently not known to the city officers, 
nor was any objection made by prop- 
erty owners. Under these facts, it 
was held, in an action against the 
contractor and the surety on his bond 
given to secure payment for labor 
and materials, to recover the price 
of the brick, that the fact that the 
company was instrumental in procur- 
ing the illegal contracts from the 
city was not a defense. Kansas City 
Hydraulic Press Brick Co. v. Nation- 
al Surety Co., 167 Fed. 496, 93 CCA 


132 [rev 157 Fed. 620]. 

43. Corcoran v. Lehigh, etc., Coal 
Co.,, 138. 111.,.390, 285NE 759 -[rev, 37. 
Ill. A. 577]; Minnesota Lumber Co. 
Weg P Lehneast Coal Co., -56 Ill. A. 

44. Southern Flour, etc., Cor v. 
Pillsbury Flour Mills Co., 29 Ga. A. 
671, 116 SE 910. 


45. See Contracts § 341. 


46. See cases infra this section; 
and §§ 153-154. 


47. Foley Mfg. Co. v. Sierra 
Nevada Lumber Co., 172 Fed. 197, 96 
CCA 649. 


{a] Illustration.—It is a defense 
to an action for breach of a con- 
tract to furnish the lumber for finish- 
ing a government building, which the 
purchaser had contracted to build in 
accordance with specifications made 
by the government architect, that the 
lumber called for was not the kind 
required by such specifications, but 
a materially inferior kind, which the 
contractor intended to substitute, in 
fraud of the government, which fact 
the seller did not know when the con- 
tract was made. Foley Mfg. Co. v. 
Sierra Nevada Lumber Co., 172 Fed. 
197, 96 CCA 649. 


48. H. BH. Pogue Distillery Co. v. 
Paxton Bros. Co., 209 Fed. 108. 


[a] For example.—(1) A contract 
for the manufacture and sale of 
whisky contemplating a misrepresen- 
tation of the buyer as the manufac- 
turer of the whisky. H. E. Pogue 
Distillery Co. v, Paxton Bros. Co., 209 
Fed. 108. (2) An agreement by de- 
fendant for the purchase of a piano 
and other articles necessary to put 
into operation a sq-called advertis- 
ing campaign, wherein the piano was 
to be given away to successful con- 


testants. Boston Piano, ete., Co. v. 
Seckinger, 198 Mich. 312, 164 NW 
263. 


Illegality of agreements to defraud 
ne public generally see Contracts § 
45. 

49. Jackson vy. Bryant, 33 Oh. A. 
468, 169 NE 825. 

[a] Mortgagee.—The sale of an 
automobile, whereby it is, intended to 
defraud a mortgagee not consenting 


thereto, in violation of a statute mak- 
ing it a crime to sell mortgaged prop- 
erty with intent to defraud a mort- 
gagee, is illegal. Jackson v. Bryant, 
33 Oh. A. 468, 169 NE 825. 

_ Iegality of agreements to defraud 
report gd generally see Contracts § 


50. Manes Co. y. Glass, 41 R. I. 
135, 102 A 964. 


51. See Contracts § 345. 


52. Hedlander v. Wogensen, 179 
Wis. 520,191 NW 964. 


53. Strand v. Griffith, 97 Fed. 854, 
38 CCA 444. 


54. Swisher v. Dunn, 98 Kan. 412, 
131 P 571, 45 LRANS 810’{reh den 
Hipriet 787, 132 P 832, 45 LRANS 

[a] Rule applied as to drug store 
conducted in violation of law requir- 
ing the owner or an employee to be 
a pharmacist. Swisher y. Dunn, 89 
Kan. 412, 131 P 571, 45 LRANS 810 
[reh, den89" Kant 87) 132 P 832 4b 
LRANS 813]. 

55. Texas Co. v. Brown Tire Co., 
39 Ga. A. 358, 146 SE 920. 

56. Texas Co. v. Brown Tire Co., 
supra. 

57. St. Hubert Guild v. Quinn, 64 
Misc. 336, 118 NYS 582. 

[a] Literary classics.—(1) As the 
object of the law prohibiting the sale 
or publication of immoral literature 
is to prevent the circulation of litera- 
ture hurtful to the community, the 
law’ cannot be invoked against those 
works which have been generally rec- 
ognized as literary classics; but con- 
temporaneous' literature must be 
judged by current opinion. St. 
Hubert Guild v. Quinn, 64 Misc. 336, 
118 NYS 582. (2) Thus a. contract 
for the sale and purchase of the 
works of Voltaire is not illegal be- 
cause of the character of the works. 
St. Hubert Guild v. Quinn, supra. 

58. Pratt Engineering, etc., Mach. 
Co. v. Cecelia Sugar Co., 135 La. 179, 
65 S 100. 

59. Yerxa v. Randazzo Macaroni 
Mfg. Co., 315 Mo. 927, 288 SW 20. 


60. Yerxa v. Randazzo Macaroni 
Mfg. Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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order,®? that until settlement for the goods there 
was no sale, but only a bailment or an agency,°? that 
the price was to be a certain sum or per cent more if 
it became necessary to employ an attorney to collect 
it,°* that, on the buyer’s failure to comply with the 
terms of payment, the seller could cancel the unfilled 
part of the contract or suspend shipments until the 
arrearages were made good,** or expressly resery- 
ing to the buyer the right of inspection before pay- 
ment.°® 


[§ 153] b. Statutes Regulating Dealings in Arti- 
cles of Commerce—(1) In General. Statutes enact- 
ed for the protection of the public in business deal- 
ings, which impose a penalty for noncompliance with 
their provisions,®°® are, unless it is otherwise pro- 
vided by the act itself,®* construed as prohibiting 
sales on the part of dealers who have failed to com- 
ply with them, and the effect of noncompliance there- 
with which on the part of the seller is. to preclude 
him from recovering the price.°* Such is the effect 
of violation of statutes requiring dealers to take out 
a license,®® or to have their weights, measures, or 
scales approved or sealed;’° requiring coal, lumber, 
or other articles to be officially weighed, measured, 
or surveyed,’ or requiring the sale to be according 
to certain standard weights and measures;?? requir- 
ing articles to conform to a certain weight or to cer- 
tain dimensions,’* to contain certain ingredients, “4 
to be sold by weight and not by measure,*® to be 
marked in a particular manner,*® or to be inspected 
and labeled;’* requiring the contract of sale of 


61. Lake Erie Nursery, etc., Co. v. 
Edwards, 86 Pa. Super. 103. 


62. In re Handy, 218 Fed. 956. 


63. " Hibernia Bank, etc., Co. v. Mc- | 59.75. 100 


SALES 


pounds each, in violation of the code | dered mules. 
provision, requiring all concentrated 

commercial feeding stuff to be in 
standard weight bags or packages of 


125, 150, 
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machinery to warrant the keeping of spare parts for 
a definite time;*® prohibiting the sale of diseased 
animals?® or adulterated food;8° or prohibiting the 
giving of a bribe.8! So there can be no recovery of 
the purchase price of a formula for bleaching flour 
where the use thereof is forbidden by the pure food 
and drug department.’? Where a statute forbids the 
sale of certain goods unless accompanied by an in- 
spection certificate, a sale without such certificate is 
illegal and void.8* But where a statute prescribes 
the dimensions of cord wood, and what shall consti- 
tute a cord, but does not make the sale of wood 
varying from this standard unlawful, although the 
parties may otherwise have estimated the amount 
sold, plaintiff is not. deprived of his remedy at law;** 
and failure to mark does not prevent recovery where 
a sale of unmarked goods is not expressly prohib- 
ited®® or where marking is permissive.*® Where 
plaintiff is not carrying on business as a dealer, a 
sale made by him is not void because of noncompli- 
ance with statutes regulating sales by dealers.*7 A 
sale will not be declared void under a statute for- 
bidding sales except under certain circumstances un- 
less all exceptions of the statute are negatived.** 
Other sales contracts which have been held legal un- 
der existing laws include: A sale of renovated butter 
marked “process,” instead of “renovated,” as re- 
quired;°® a contract under which grain is delivered 
to an elevator company with the understanding that 
it shall be paid for when payment is demanded at 
the price then prevailing;®® a written contract be- 
Compagionette v. Mc- 
Armick, 91 Ark. 69, 120 SW 400. 

80. Sirkin v. Fourteenth St. Store, 


124 App. Div. 384, 108 NYS 830. See 


175, or 200 


Call Bros. Planting, etc., Co., 140 La. 
763, 73" S857: 


64. Slider v. Winifrede Coal Co., 11 
Oh. A. 130. 


_65. Weimer v. Keiper, 276 Pa. 358, 
120 A 278: 
66. See statutory provisions; and 


Contracts § 352. 


aaa Vining v. Bricker, 14 Oh. St. 
Le 
[a] Rule applied, under statute 


making sale of diseased sheep a mis- 
demeanor, but providing that the act 
shall not change the rights of anyone 
sustaining damage through the sale. 
Vining v..Bricker, 14 Oh. St. 331. 

68. See cases infra this section. 

[a] In Saskatchewan noncompli- 
ance with the Farm Implement Act 


renders a sale invalid, but not illegal. 
White v. Jashansky, 10 Sask. L. 81. 


69. See Contracts § 353; Licenses 
§§ 137, 138. 

70. See Contracts § 354. 

71. See Contracts § 354. 

Validity of statutes requiring arti- 
cles sold to be weighed and measured 
see Weights and Measures [40 Cyc 
881]. 

72. Premier Oil. Co., Ltd. v. La- 
vigne, 47 Que. Super. 543. 

{a] Thus, where a statute requires 
sales to be made according to the 
Canadian standard measures, a sale 
made in terms of American measures 
is void. Premier Oil Co., Ltd. v. La- 
vigne, 47 Que. Super. 543. 


73. Southern Flour, -ete., Co. v. 
Smith, 31 Ga. A..52, 120 SE 36; Wheel- 
er v. Russell, 17 Mass. 258; Law v. 
Hodgson, 2 Campb. 147, 170 Reprint 
1111, 11 Hast 300, 103 Reprint 1019. 


fa] Rule applied.—A contract for 
the sale of beet pulp in bags of 88 


pounds each, is void. Southern Flour, 
etc., Co. v. Smith, 31 Ga. A. 52, 120 SH 
36. 


74. Harris v. Parker, 108 Tenn. 29, 
64 SW 1087. 

[a] Tllustration.—Under | Acts 
(1897) ec 123 § 3, prohibiting the sale 
of commercial fertilizers unless the 
analysis shows a given per cent of 
ammonia, etc., and § 10, declaring that 
persons making sales contrary to the 
act shall be fined, a sale of commercial 
fertilizer containing no ammonia is 
void and unenforceable. Harris. v. 
Parker, 108 Tenn. 29, 64 SW 1087. 


75. Eaton v. Kegan, 114. Mass. 433; 
Johnson v. Kolb, 3 WklyNC (Pa.) 273. 


76. Buxton v. Hamblen, 32 Me. 448; 
Forster v. Taylor, 5 B. & Ad. 887, 27 
ECL 374, 110 Reprint 887. 


77. As to sale of fertilizers see 
Agriculture § 38. 

Violation of inspection laws gener- 
ally see Inspection § 13. 


78. Waterloo Mfg. Co. v. Woeppell, 
(Sask.) [1928] 2 DomLR 494. 


[a] Tllustration.—A contract con- 
taining the statutory warranty as to 
keeping spare parts, but omitting the 
time during, which such parts will be 
kept,. is insufficient. Waterloo Mfg. 
Co. v. Woeppell, (Sask.) [1928] 2 Dom 
LR 494. 


79. Ark.—Compagionette v. Mc- 
Armick, 91 Ark. 69, 120 SW 400. 
48 Iowa 


: Iowa.—Caldwell y. Bridal, 


Nebr.—Johnson v. Chilson, 29 Nebr. 
301, 45 NW 462. 


Porto Rico.—Valenhoff v. Aponte, 
28 Porto Rico 338. 


eS a a le v. Harris, 3 Sask. L. 


[a] Rule applied to sale of glan- 


Food §§ 30, 106. 
yBale of oleomargerine see Food § 


81. Sirkin v. Fourteenth St. Store, 
124 App. Div. 384, 108 NYS 830. 


[a] Ilustration.—A seller of goods 
cannot recover the price of such goods 
where he bribed an agent of the buy- 
er to induce the purchase in violation 
of statutory provision, although such 
sale is not declared void there. Sir- 
kin v. Fourteenth St. Store, 124 App. 
Div. 384, 108 NYS 830. 


82. Alsof Process Co. v. Farr, 7 
Tenn. Civ. A. 88. 


83. Swanston v. Merrett, 9 Sask. L. 
101; Ramage v. Deyoe, (Sask.) 3 West 
Wkly 950. 


[a] Boiler.—Where a statute for- 
bids the sale of a boiler unless accom- 
panied by’an inspection certificate is- 
sued within one year next preceding 
the date of the sale, any sale made 
without such certificate is illegal and 
void. Swanston v. Merrett, 9 Sask. 
L. 101; Ramage v. Deyoe, (Sask.) 3 
WestWkly 950. 


84. Coombs v. Emery, 14 Me. 404; 
Colton v. King, 2 Allen (Mass.) 317. 


berg Dennis v, Grove, 4 Pa. Super. 
weet Clark v. Oliver, 3 Allien (Mass.) 


87. Harmon v. Russell, (Sask.) 


[1927] 3 DomLR 626 


88. Whitman vy. Freese, 23 Me. 185. 

89. Armour v. Jesmer, 76 Wash. 
475, 186 P 689. 

90. Dworak v. Dobson, 102 Nebr. 


696, 169 NW 259. 


fa] Particular statutes considered. 
—Anti-gambling acts and Warehouse 
Law. Dworak v. Dobson, | 102 Nebr. 
696, 169 NW 259. 
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tween a nonresident cororation and a resident for 
the sale of the corporaticn’s medicines, to be deliv- 
ered f. 0. b. at a point outside the state for shipment 
into the state, there to be sold by the purchaser 
as itinerant vendor, without expense to the corpora- 
tion for storage or selling the goods;®! and a sale 
of merchandise, by which the seller agrees to re- 
purchase the goods remaining unsold after two years, 
provided the buyer in attempting to sell the goods 
follows a particular plan of issuing redeemable trad- 
ing stamps.°®? 

Offering for sale. Where the statutory prohibition 
is against “offering for sale,” a sale without offering 
is not invalid.® 

[§ 154] (2) Lever Act. Under the Lever Act®4 
for the conservation of food, fuel, and necessaries 
during the war with Germany, a sales contract not 
in the form prescribed by the food administration 
was void,®® as was a contract for the sale of coal 
at a price exceeding that provided by executive order 
pursuant to the act.°® So, although a contract made 
prior to the act was not. affected by such order,®? 
an agreement thereafter increasing the price con- 
tracted for was illegal,9® and the parties thereto 
were in pari delicto,®® although so much of the new 
contract as remained unexecuted was enforceable in 
accordance with the original contract.: A sale at a 
price not exceeding that allowed under the act and 


91. J. R. Watkins Medical Co. v. 99. 
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Mancourt-Winters Coal Co. v. 


orders thereunder as fairly construed is not illegal.” 
A sale of sugar by one who had obtained a license as 
required by the act and the presidential proclama- 
tion thereunder was void,? although the violation of 
the regulation was not willful; :4 and such a void 
contract did not become valid ‘and enforceable be- 
cause the presidential regulation was abrogated be- 
fore the time came for defendant’s performance.’ 
In the absence of other facts bringing. them within 
the prohibitions of the act, contracts for the sale of 
sugar, calling for delivery. more than thirty days in 
the future, were not unlawful as tending to increase 
the price and promote hoarding,® and it was held 
that the fact that. the seller violated the provisions 
of the act by hoarding did not render the sale inval- 
id.? That part of the act which provided for the 
fixing of a minimum price of wheat did not render 
unlawful a sale of wheat at a price in excess of the 
fair price fixed by the government.® 


[§ 155] 3. Sales Contrary to Public Policy. The 
rule making invalid an agreement binding the parties 
to do something that is contrary to public policy® 
applies to sales.t° Accordingly a contract of sale, 


providing for payments conditioned on the appoint- | 


ment of a party to public office, is illegal,+t as is the 
sale and transfer of a retail liquor license by the h- 
censee otherwise than as specifically permitted by 
statute,1* and a bill of sale executed by a person to 


food administration authorizing deal- 


]§§ 153-155. 


shiny iD ALA 


‘Hunt, 104 Nebr. 266, 177 NW 462. 


[a] Particular statute considered. 
—Statute providing that: “Any itin- 
erant vendor of any drug, nostrum, 
ointment, or appliance of any kind in- 
tended for the treatment of any dis- 
ease or injury, or who shall by writ- 
ing, printing, or any other method, 
publicly profess to cure or treat dis- 
eases or injury, or deformity, by any 
drug, nostrum, manipulation, or other 
expedient, shall be guilty of a misde- 
meanor.” J. R. Watkins Medical Co. 
v. Hunt, 104 Nebr. 266, 177 NW 462. 


92. Ashbaucher v. Price, 83 Ind. A. 
604, 145 NE 771. 


‘[a] Particular statute considered. 
—A statute making it a misdemeanor 
for a tradesman to issue trading 
stamps unless their redeeming value 
in United States money is written or 
printed thereon. Ashbaucher v. Price, 
83 Ind. A. 604, 145 NE 771. 


93. Abbott v. Goodwin, 37 Me. 203; 
Bartlett v. Hoyt, 29 N. H. 317; Wil- 
liams v. Tappan, 23 N. H. 385. 


94. U. S. Comp. St. Annot. Suppl. 
(1919) §§ 3115 %e—-3115 wr. 

95. Stein-Hall Mfg. Co. v.° Gloss- 
renner, 84 Ind. Ay 306, 145 NE 526. 


96. New York, etc., Co. v. Cunard 
Coal Co., 286 Pa. 72, 132 A 828; High- 


land v. Russell Car, etc., Plow Co., 
87 Pa. Super. 235. 

97. See supra § 11. 

98. Mancourt-Winters Coal Co. v. 


Ohio, etc., Coal Co., 217 Mich. 449, 187 
NW 408. 

[a] Increase following increase by 
executive order.—Where a _ contract 
for the sale of coal for two dollars and 
seventy-five cents a ton was made pri- 
or to the act, and the president’s order 
under the act fixed a price of two dol- 
lars a ton, later increased to two dol- 
lars and forty-five cents a ton, an 
agreement increasing the contract 
price to the extent of forty-five cents 
a ton was illegal. Mancourt-Winters 
Coal Co. v, Ohio, etc., Coal Co., 217 
Mich. 449, 187 NW 408. 


Ohio, ete., Coal Co., supra. 

1. Mancourt-Winters Coal Co. \v. 
Ohio, ete., Coal Co., supra. 

[a] Illustration.—Where a_ con- 
tract made prior to the Lever Act for 
the sale of coal for two dollars and 
seventy-five cents a ton was subse- 
quently modified by increasing the 
price and all of the coal had been de- 
livered, the contract was executed ex- 
cept as to the coal not paid for, and 
the unexecuted part was enforceable 
in accordance with the original con- 
tract. Mancourt-Winters Coal Co. v. 
Ohio, ete., Coal Co., 217 Mich. 449, 187 
NW 408. 

2. Majestic Coal Co. v. Bush, 171 
NYS 662. 

[a] Thus, under the provisions of 
the Lever Act, providing for fixing 
prices of commodities, and the presi- 
dent’s proclamations thereunder of 
Aug. 21, 1917, fixing prices of coal by 
the producer, and of Aug. 23, 1917, 
fixing the margin of the jobber’s prof- 
it on bituminous coal at fifteen cents 
per ton, a jobber’s contract of Aug. 
28, 1917, allowing him profit of fifteen 
cents per net ton, is valid, although 
the coal had been purchased from 
producers prior to August 21 at a 
price in excess of that allowed by the 
president’s orders of that date, and 
the ruling of the fuel administration 
dated Oct. 6, 1917, provided that a job- 
ber should not sell coal for which he 
had contracted at the time of the fix- 
ing of the price thereof for a price in 
excess of such fixed price plus the job- 
ber’s allowed commission. Majestic 
Coal Co. v. Bush, 171 NYS 662. 


8. Ayulo v. Mollen, 283 Fed. 863; 
Adler v. Jones, 208 Ala. 481, 94 S 816; 
Segal v. Chemical Importing, ete., Co., 
205 App. Div: 220, 199 NYS 250; Neil 
v. Utah Wholesale Grocery Co., 61 
Utah 22, 210 P 201 [writ of error dism 
ahoe te: S. 572, 44 SCt 458, 68 L. ed. 

ths 


[a] Public policy will prevent the 
enforcement of a contract for the sale 
of sugar, made by a Seller who did not 
have a license from the United States 


ing in sugar, aS required by the Lever 
Act and the president’s proclamation 
of Oct. 8, 1917, issued thereunder. 
Segal v. Chemical Importing, etc., Co., 
205 App. Div. 220, 199 NYS 250. 

4 Adler v. Jones, 208 Ala. = ods 94 
S 816. 


5. Adler v. Jones, supra. 


6. <A. B. Small Co. v. American 
Sugar Refining Co., 267 U. S. 233, 45 
SCt 295, 69-L. ed. 589: 


7 Bell v. Lamborn, 2 F. (2d). 205; 
W. H. Goff Co. v. Lamborn, 281 Fed. 
613 [certiorari den 260 U. S. 734 mem, 
43 SCt 95 mem, 67 L. ed. 487 mem]. 


[a] Contracts voluntarily made.— 
Where contracts for the purchase of 
Sugar were made voluntarily by the 
buyer without being induced by fraud- 
ulent misrepresentations, they were 
binding on him notwithstanding the 
seller’s violations of the Lever Act, 
and the regulations made thereunder. 
W. H. Goff Co. v. Lamborn, 281 Fed. 
613 [certiorari den 260 U. S. 734 mem, 
43 SCt 95 mem, 67 L. ed. 487 mem]. 


8. Jones-Scott Co. v. Ellensburg 
Milling Co., 116 Wash. 266, 199 P 238. 


9. See Contracts § 360. 
10. See cases infra this section. 


fa] Nature of defense.—In an ac- 
tion based upon a contract of sale, a 
defense to the effect that the contract 
is illegal, and on account thereof void, 
does not present any matter of pri- 
vate right which calls for protection 
or enforcement by the court, recovery 
being denied, if at all, on the ground 
of public policy. McConnon v. Hold- 
en, 35 Ida. 75, 204 P 656. 


11. Walden v.. Fallis, 171 Ark. 11, 
283, SW, .17,.45 ALR 1396 


[a] Appointment as postmaster, 
for example. Walden v. Fallis, 171 
Ark. 11, 283 SW 17, 45 ALR 1396. 


Legality of contracts for procur- 
ing appointment to, or resignation 
from, apie office generally see Con- 
tracts § 375 


12. Greil BYOS: Co. v. McLain, 197 
Ala. 136, 72 S 410. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 155-156] 


save another from criminal prosecution.!* 
agreement between buyer and seller that the de- 
termination of the quantity and quality of the prop- 
erty sold shall be left to the buyer, if the determina- 
tion is made honestly and in good faith, is not against 
public policy,'* and neither is a stipulation that the 
seller shall not be liable for damages in ease of de- 
fault or delay in delivery,!® or an agreement. that a 
note for the goods should be paid only if the pur- 
“chaser should realize a certain profit on the goods 
within a year from the time of sale.!° 


[§ 156] 4. Knowledge of Unlawful Intention of 
Mere knowledge of the 


Buyer'’—a. In General. 


Deter Vin OO xe LO KS. Onmagoy 
86 SE 28. 


14. Cudlipp v. C. R. Cummings 
manor Cos (Tex. Civ. A.) 1492S. W; 


15. Heagney v. J. I. Case Thresh- 
ing, etc., Co., 4 Nebr. (Unoff.) 745, 
96 NW 175; Crutchfield Hardware 
Co. v. Reed Fdy., etc., Co., 174 N. C. 
481, 93 SE 970; Lambert Hoisting 
Engine Co. v. Paschal, 151 N.C. 27; 
65 Sh 523. 

16. Cochran yv. Burdick, 7 Ala, A. 
274, 61 S 29. 

17. Effect of knowledge of un- 
lawful intention of other party to 
contract generally see Contracts §§ 
476-480. 

18. U. S.—Kansas City Hydraulic 
Press Brick Co. v. National Surety 
Co., 167 Fed. 496, 93 CCA 132 [rev 157 
Fed. 620]; Sortwell v. Hughes, 22 
F. Cas. No. 13,177, 1 Curt. 244, 


Ark.—Ashford v. Mace, 103 Ark. 
114, 146 SW 474, 39 LRANS 1104, 
AnnCas1914B 804; Belmont y. Jones 
House Furnishing Co., 94 Ark. 96, 125 
SW 651, 140 AmSR 112; Hollenberg 
Music Co. v. Berry, 85 Ark. 9, 106 SW 
1172, 122 AmSR 17. 

Cal.—California Raisin Growers’ 
Assoc. v. Abbott, 160 Cal. 601, 117 P 
767. 

Colo.—Rose v. Mitchell, 6 Colo. 102, 
45 AmR 520. 


Ida.—MecConnon y. Holden, 35 Ida. 
75; 204° P “656, \ 


T11.—Lurton v. Gilliam, 2 Ill. 577. 


33 AmD 430; Schankel v. Moffatt, 53 
Tl, A. 382. 

Ind.—Bickel v. Sheets, 24 Ind. 1, 

Ky.—Hedges v. Wallace, 2 Bush 
442, 92 AmD 497. , 

Mass.—Dater v. Earl, 3 Gray 482. 


See Hotchkiss v. Finan, 105 Mass. 86; 
Ely v. Webster, 102 Mass. 304; Ad- 
ams vy. Coulliard, 102 Mass. 167 (all 
three holding that nothing short of 
actual knowledge will affect the sell- 
er’s rights under the contract of 
sale). 

Minn.—Anheuser-Busch Brewing 
Assoe. v. Mason, 44 Minn. 318, 46 
NW 558, 20 AmSR 580, 9 LRA 506. 


Mo.—Kerwin v. Doran, 29 Mo. A. 
397; Curran v. Downs, 3 Mo. A. 468. 


Nebr.—Darling v. Kipp, 93 Nebr. 
781, 141 NW 830. 

Nev.—Loose v. Larsen, 40 Nev. 157, 
161 P 514, LRA1917B 1166. 

N. H:—Main v. Berlin Dry Goods 
Co., 75 N. H. 511, 77 A 483; Delavina 
y. Hill, 65 N. H. 94, 19 A 1000; Hill 
v. Spear, 50 N. H. 253, 9 AmR 205; 
Smith v. Godfrey, 28 N. H. 379, 61 
AmD 617. 

WN. Y.—Tracy v. Talmage, 14 N. Y. 
162, 67 AmD 132; Ross-Lewin_ v. 
Johnson, 32 Hun 408; Kreiss v. Sel- 
igman, 8 Barb. 439, 5 HowPr 425. 

N, C.—Fineman v. Faulkner, 174 N. 
C. 13, 93 SE 384, LRA1918A 337. 

Pa..—Blandi v. Pellegrini, 60 Pa. 
Super. 552. 

S. C.—Wallace v. Lark, 12 S. C. 576, 


‘Hydraulic Press Brick Co. 


SALES 


But an 


32 AmR 516. 


Tenn.—Tedder v. Odom, 2 Heisk. 
68, 5 AmR: 255 Gillam vy. Looney, 1 


Heisk. 319. 
Tex.—Kottwitz v. Alexander, 34 
Tex. 689; Hayes v. Stowers Furni- 


ture Co., (Civ. A.) 180 SW 149. 


Wash.—Washington Liquor Co. v. 
Shaw, 38 Wash. 398, 80 P 536. 


Wyo.—Perko v. Rock Springs Com- 
mercial Co., 37 Wyo. 98, 259 P 520, 


[a] Use under illegal contract.— 
A-eontract for the sale of brick to a 
contractor is not illegal because the 
seller knew that the brick was to be 
used in paving streets. and was 
chargeable with knowledge that the 
contract under which the work was 
to be done was illegal because. let 
in violation of law. Kansas City 
v. Na- 
tional Surety Co., 167 Fed. 496, 93 
CCA 132 [rev 157 Fed. 620]. 

19. Ark.—Belmont v. Jones House 
Furnishing Co., 94 Ark. 96, 125 SW 
651, 140 AmSR 112; Hollenberg Mu- 
sic Co. v. Berry, 85 Ark. 9, 106 SW 
Die cer GAAS Eyredig. 

Ill.—Schankel v. Moffatt, 53 Il. 
A. 382. 

La.—Mahood v. Tealza, 26 La. Ann. 
108, 21 AmR 546; Sampson v. Town- 
shend, 25 La. Ann. 78; Hubbard v. 
Moore, 24 La. Ann. 591, 13 AmR 128. 


Minn.—Anheuser-Busch Brewing 
Assoc. v. Mason, 44 Minn. 318, 46 
NW 558, 20 AmSR 580, 9 LRA 508. 


Nebr.—Darling v. Kipp, 938 Nebr. 
781, 141 NW 830. 


N. C.—Fineman v. Faulkner, 174 
N.C. 13, 93 SE 884, LRA1918A, 337. 


Wash.—Washington Liquor Co. v. 
Shaw, 38 Wash. 398, 80 P 536, 2 Ann 
Cas 153. 


But see C. M., etc., Ham v. Wil- 
son, 123 Miss. 510, 86 S 298 (holding 
the sale void where the seller knew 
for what purpose the goods were 
bought). 

fa] Reservation of  lien.—That 
plaintiff in selling a musical instru- 
ment to a public prostitute reserved 
a lien for the unpaid purchase money 
does not affect plaintiff’s right to re- 
eover such money, despite the de- 
fense that no recovery could be had 
because of plaintiff's knowledge of 
the illegality of the purchaser’s 
trade. Fineman v. Faulkner, 174 N. 
C. 138, 93 SE 384, LRA1918A 337. 

20. U.,.S.—Sortwell v. Hughes, 22 
FE. Cas. No. 13,177, 1 Curt. 244. 

Ky.—Jameson v. Gregory, 4 Metce. 
363. 

Mass.—MclIntyre v. Parks, 3 Mete. 
207. 

Mich.—Webber v. 
Mich. 469. 

N. H.—Hill v. Spear, 50 N. H. 2538, 
9 AmR 205; Smith v. Gregory, 28 
N: H. 379, 61 AmD 617. 

21. U. S.—Green v. Collins, 10 F. 
Cas. No. 5,755, 3 Cliff. 494. 

Ark.-—O’Bryan vy. Fitzpatrick, 48 
Ark. 487, 3 SW 527; Parsons Oil Co. 


Donnelly, 33 
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seller that the purchaser intended to make an illegal 
use of the property will not render the contract in- 
valid if the seller had no intention of aiding or pro- 
moting the illegal purpose.’ 
trine it is no defense, in an action for the price, that 
the seller of goods knew that the purchaser was a 
prostitute, and intended to use them in carrying on 
her trade,'® or that the seller of goods knew that 
the buyer intended to resell them in a state where 
the sale of such goods was unlawful.?° 
the seller does any act in furtherance of the illegal 
intent of the purchaser, he is a participant therein, 
rendering the transaction wholly invalid.?} 


According to this doe- 


If, however, 


Thus it 


v. Boyett, 44 Ark. 230; Tatum v. 

Kelley, 25 Ark. 209, 94 AmD 717. 
Ga.—Abbott Furniture Co. v. Mob- 

ley, 141 Ga. 456, 81 SE 196; Ralston 

Vv. Boady, 20 Ga. 449; Harris v. Bar- 

pel ae iusto House, 18 Ga. A. 444, 89 
5 


Ky.-—White v. Wilson, 100 Ky. 367, 
38 SW 495, 18 KyL 892, 37 LRA 197. 


La.—Cooper v. Thompson, 20. La. 
Ann, 182, 96 AmD 392. 


Me.—Banchor v. Mansel, 47 Me. 58. 


Mass.—Foster v. Thurston, 11 Cush. 
322; White v. Buss, 3 Cush. 448; Web- 
ster v. Munger, 8 Gray 584. 


Mich.—McDonald y. Born, 135 Mich. 
IM, Ore INIWWR sO on leg 


Miss.—Menger vy. Thompson, 
Miss. 455, 91 S 40. 


Nevy.—Loose v. Larsen, 40 Nev. 157, 
161 P 514, LRA1917B 1166. 


N. H.—Fisher v. Lord, 63 N. H. 514, 
yer 927; Skiff v. Johnson, 57 ING Ete 


N. Y.—Materne v. Horwitz, 101 N. 
Y. 469, 5 NE 331; Arnot v. Pittston, 
etc.,.Coal €o.,, 68 IN. Y...558,, 23° Ama 
190; Hull v. Ruggles, 56 N. Y. 424 
[aff 65 Barb. 432, 1 Thomps. & C. 18];. 
Tracy v. Talmage, 14 N. Y. 162, 67 
AmD 182. 

Pa.—Blandi v. Pellegrini, 60 Pa. Su- 
per. 552; Conemaugh Brewing Co. v. 
Bennett, 60 Pa. Super. 543. 


Tenn.—Jones v. Wilkins, 135 Tenn. 
146, 185 SW 1074, AnnCas1918B 977. 


Tex.—Reed v. Brewer, 90 Tex. 144, 
37 SW 418 [aff (Civ. A.) 36 SW 99]; 
Hayes v. Stowers Furniture Co., (Civ. 
A.) 180 SW 149. 


Vt.—Aikin v. Blaisdell, 41 Vt. 655; 
Gaylord v. Soragen, 32. Vt. 110, 76 
AmD 154, 


Wash.—Standard Furniture Co. v. 
Van Alstine, 22 Wash. 670, 62 P 145, 
79 AmSR 960, 51 LRA 889. 


[a] Enabling buyer to effect ille- 
gal purpose.—(1) Instructions requir- 
ing the jury, in order to find a ver- 
dict for defendant, to be satisfied not 
merely that plaintiff had knowledge 
of the illegal purpose of defendant, 
but that he sold with reference to it 
and for the purpose of enabling him 
to effect it, have been held thorough- 
ly sound in principle. Webster v. 
Munger, 8 Gray (Mass.) 584, 588. (2) 


128 


Where plaintiffs sold goods to defend-' 


ant. with the knowledge that he in- 
tended to make an unlawful use of 
them, and to enable him to make such 
unlawful use, by his direction, put 
them up in packages in a convenient 
form for sale in violation of the law, 


with labels thereon calculated to fa-- 


cilitate such sales, they could not re- 
eover. Skiff v. Johnson, 57 N. H. 475. 
(3) Where goods are packed with 
false labels intended to deceive. the 
consumers, the courts will not enforce 
the contract of sale. Materne v. Hor- 
witz, 101 N. Y. 469, 5 NE 331. See 
Bloss v. Bloomer, 23 Barb. (N. Y.) 604 
(holding void a contract for the sale 
of false wrappers). - u 


204 [55 C.J.] 
has been held that there can be no recovery where 
intoxicating liquors are sold to another for the ex- 
press purpose of enabling the buyer to sell them in 
violation of law.?? So, where a person in addition to 
conducting lawful races has arranged booths and 
appliances for gambling on the races, a contract with 
another whereby he is to furnish refreshments, thus 
inereasing the attraction and promoting the gam- 
bling, is illegal and void;?* as it is where a person 
leases premises for the illegal sale of liquors and 
also agrees to supply ice to keep them cool,?* and 
where the subject. of a sale is a “slot machine” which 
can be used for no other purpose than for gam- 
bling,?® or the sale is in aid of a lottery.2" Where 
a contract with a city for paving is void because not 
let to the lowest bidder, one furnishing materials 
to the contractor is not entitled to recover on the 
contractor’s bond.?7 A seller of goods to be used in 
a house of ill fame has been held so to aid and par- 
ticipate in the immoral use as to make the sale void 
where the goods were sold for the purpose of exeit- 
ing, encouraging, or aiding commission of a crime,”* 
or where, with knowledge of the use and the buyer’s 
character, he reserves the title and the right to take 
possession whenever he might deem himself inse- 
cure,?® or where it appears that the seller knew of 
the buyer’s character and there was no means of 
paying for the goods other than the proceeds of the 
illegal business.*® Where to draw the precise line 
between the cases in which the seiler’s knowledge of 
the purchaser’s intent to make an unlawful use of the 
goods will vitiate the contract, and those in which 
it will not, may be difficult,*+ and perhaps cannot be 
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144, 37 SW 418]; Standard Furniture 


[§§ 156-157 


done by exact definition.®? 


In England and Canada it is held that, although 
the sale is innocent in itself, if goods are bought to 
be used for an unlawful purpose, the mere fact that 
the seller knows of such purpose renders the sale 
void,®*® as where the seller of liquor knows that the’ 
buyer intends to resell it in a county where such sale 
is forbidden by law;** and a fortiori, where the seller 
assists the buyer in accomplishing his unlawful pur- 
pose, the sale is invalid.2° However, where goods 
are sold in a foreign country by a foreigner who 
knows that the buyer intends to smuggle them into 
England but has no concern therein, the sale is val- 
id,?® but if he participates in the smuggling,** as by 
specially packing the goods,?* the sale is rendered 
illegal. So a sale of goods by a subject of England 
in a foreign country is illegal where the seller knows 
that the buyer intends to smuggle them into England 
and assists in the unlawful act.®® 


[§ 157] b. Contemplated Illegal Act Highly Im- 
moral or Heinous. When the contemplated illegal 
act is of a highly immoral or heinous character, the 
bare knowledge of the seller of the illegal intention 
of the buyer will bar his suit.4° Thus one who sells 
poison with knowledge that the buyer is going to 
poison another with it is so nearly a participator in 
the intended crime as to be himself charged with 
its immorality ;*! and it is held that one who, bound 
by his allegiance to his government, sells goods to 
the agent of an armed combination to overthrow that 
government, knowing that they are to be used for 
that purpose, is himself guilty of treason or a mis- 
prision thereof, and cannot say that, although the 


22. U.S.—kKohn v. Melcher, 43 Fed. 3 ; Pe SEA TELS At 101 Reprint 335. 
641, 10 LRA 439. o. v. Van Alstine, ash. 670, 38. Waymell v. Reed, supra. 
Ark.—O’Bryan y. Fitzpatrick, 48 P 145, 79 AmSR 960, 51 LRA 889. 39. Clugas v. enaluna, 4 T. R. 
Ark. 487, 3 SW 527. 30. Menger v. Thompson, 123 Miss. | 466, 100 Reprint 1122; Biggs v. Law- 
N. H.—Fisher vy. Lord, 63 N. H. 514, ey ie 40. i ie panel PeBee: 3 T. R. 454, 100 Reprint 673. 
3A 927. . anauer V. oane, all. [a] Specially packing and mark- 
i (U. S.) 342, 20 L. ed. 439; Loose v.|ing—Where plaintiff sold goods to 


Pa.—Blandi v. Pellegrini, 60 Pa. Su- Larsen, 40 Nev. 


157, 161 P 514, LRA 


per. 552; Conemaugh Brewing Co. V. | ,9175 6 defendant knowing that they were to 
Bennett, 60 Pa. Super. 543. TB 1166. be smuggled into England, and, by 
vt Pa rae v. Blaisdell, 41 Vt. 655: 82. Hlanauer v. Doane, 12. Wall. packing and marking the goods in a 
GCntlond Ries 32’ vt 110 76 (U. S.) 342, 20 L. ed. 439; Loose v. | particular way so as to escape the 
rete PERI N ? ’ Larsen, 40 Nev. 157, 161 P 514, LRA | eyes of the officers, furthered defend-. 
a : 1917B 1166. ant’s design to violate the revenue 
[a] Seller’s packing liquors to 33. Pearce v. Brooks, L..R. 1 Exch. | 1aws, it was held that he could not re- 


avoid suspicion (1) is such an act in 


213; 
furtherance of the illegal intent of ob 


Langton v. Hughes, 
593, 105 Reprint 222; 


cover. Clugas v. Penaluna, 4 T. R. 


M. &.S:; 
ie 466, 100 Reprint 1132; Biggs v. Law- 


L. A. Wilson 


the buyer as precludes recovery by 
the seller. Fisher v. Lord, 63 N. H. 
514, 3 A 927. (2) So, where the seller 
marked casks of liquor in a certain 
way so as to conceal their contents 
from the authorities, he could not re- 
cover. Aikin v. Blaisdell, 41 Vt. 655; 
Gaylord v. Soragen, 32 Vt. 110, 76 
AmD 154. 


23. St: Louis Fair Assoc. v. Car- 
mody, 151 Mo. 566,52 SW 365, 74 Am 
SR 571. See Holmead v. Maddox, 12 
H,.Cas. No. 6,629, 2 Cranch. C. C.,161 
(to same effect). 


24. Kelly v. Counter, 1 Okl. 277, 30 
PLST2: 
25. Barnhart v. Goldstein, 27 Ind. 


A. 101, 59 NE 1067. 
26. Hull v. Ruggles, 56 N. Y. 424. 


27. National Surety Co. v. Kansas 
City Hydraulic Press Brick Co., 738 
Kan. 196, 206, 84 P 1034. 


"28. Harris v. Barfield Music House, 
18 Ga. A. 444, 89 SE 592. 


29. Abbott Furniture Co. v. Mob- 
Jey, 141 Ga. 456, 81 SE 196; Hayes v. 
G. A. Stowers Furniture Co,, (Tex. 
Civ. A.) 180 SW 149; Reed v. Brewer, 
(Tex. Civ. A.) 36 SW 99 [aff 90 Tex. 


——— 


Co. v. Mayflower Bottling Co., 47 N. 
S. 441; St. Charles v. Vassallo, 45 N. 
S. 195; Smith v. Benton, 20 Ont. 344. 
Contra Hodgson v. Temple, 5 Taunt. 
181, 1 ECL 100, 128 Reprint 656. 


[a] Sale of brougham to known 
prostitute to enable her to exercise 
her immoral calling is invalid, even 
though the seller does not expect to 
be paid out of the earnings of her 
prostitution. Pearce v. Brooks, L. R. 
1 Exch. 213. 


34. St. Charles v. Vassallo, 45 N. 
S. 195; Smith v. Benton, 20 Ont. 344. 


But see Bigelow v. Craigellachie- 
Glenlivet Distillery Co., 37 Can. S. C. 
55, 61 (‘Mere knowledge by the re- 
spondents . that the appellants 
might, perhaps intend to resell this 
liquor in defiance of the law of Nova 
Scotia, is no bar to this action’’). 


35. Cannan v. Bryce, 3 B. & Ald. 
179, 5 ECL 111, 106 Reprint 628; 
Lightfoot v. Tenant, 1 B. & P. 551, 
126 Reprint 1059. 

36. Pellecat v. Angell, 2C.M. & R. 
312, 150 Reprint 135; Holman v. John- 
son, Cowp. 341, 98 Reprint 1120. 


37. Waymell v. Reed, 5 T. R. 599, 


rence, 3 T. R. 454, 100 Reprint 673. 


40. U. S.—Hanauer vy. Doane, 
Wall. 342, 20 L. ed. 439. 

Ark.—Tatum v. Kelley, 24 Ark. 209, 
OAT SA AID S71 7 

Cal.—California Raisin Growers‘ 
Assoc. v. Abbott, 160 Cal. 601, 117 P 
767 (dictum). 

Ida.—McConnon vy. Holden, 35 Ida. 
75, 204 P 656. 


Me.—Tyler v. Carlisle, 79 Me. 210, 
9 A 356, 1 AmSR 301. 


Mo.—Howell v. Stewart, 54 Mo. 400. 

N. Y.—Tracy v. Talmage, 14 N. Y. 
162, 67 AmD 132. 

Wyo.—Perko v. Rock Springs Com- 
mercial Co., 37 Wyo. 98, 259 P 520- 
(dictum). ria 

Eng.—Lightfoot v. Tenant, 1 B. & 
P. 551, 126 Reprint 1059; Langton v. 
Hughes, 1 M. & S. 598, 105 Reprint 
D2 De 

N. S.—St. Charles v. Vassallo, 45 N. 
S. 195. 

41. Lightfoot v. Tenant, 1B. & P. 
551, 126 Reprint 1059; Langton v. 
Hughes, 1 M. & S. 593, 105 Reprint 

22. 
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purchaser bought them for the illegal purpose, he 
did not sell them for that purpose.*? 
bawdyhouse is not, however, classified among the 
heinous felonies so as to bring it within the excep- 


tion to the rule.# 


[§ 158] 5. Partial IMegality. If the contract of 
sale is entire,** the illegality of the contract as to 
part of the goods sold will vitiate the entire con- 
If, however, the legal consideration is dis- 
tinguished from the illegal, and is sufficient to up- 
hold the contract,*® or if the contract is otherwise 
severable,*? the entire sale will not be rendered in- 
valid because the sale of some of the articles was 
So an illegality in the provision of a sales 
contract that the seller would pay over to the buyer 
any rebate in the freight made by the carrier does 
_ not affect the rest of the contract where such provi- 
sion 1s separable and not malum in se.*% 


tract.*5 


illegal. 


42. Sprott v. U.S., 20 Wall. (U. S.) 
459, 22 L. ed. 371; Hanauer v. Doane, 
12) Wall.) (U.. .S)-342,,,20 Lied. 439; 
Oxford Iron Co. v. Spradley, 51 Ala. 
171; Milner v. Patton, 49 Ala. 423 
foverr Thedford v.' McClintock, 47 
Ala. 647 (where kn@wledge was not 
established)]; Tatum v. Kelley, 25 
Ark. 209, 94 AmD 717; Kingsbury v. 
Fleming, 66 N. C. 524; Smitheman v. 
Sanders, 64 N. C. 522. See Williams 
v. Williams, 79 N. C. 411 (where con- 
tract was not established). But see 
Lewis v: Alexander, 51 Tex. 578 
(where mere knowledge was held not 
to vitiate contract). 


43. Ashford v. Mace, 103 Ark. 114, 
146 SW 474, 39 LRANS 1104, AnnCas 
1914B 804. ’ 

44. Entire and divisible contracts 
see infra §§ 196-205. 


45. Ala.—Pacific Guano Co. v. Mul- 
len, 66 Ala. 582. 


Ga.—Allen v. Pearce, 84 Ga. 606, 
10 SE 1015. 

Ida.—MecConnon y. Holden, 35 Ida. 
Te, 204 P 656. 


Iowa.—Gipps Brewing Co. v. De 
France, 91 lowa 108, 58 NW 1087, 51 
AmSR 329, 28 LRA 3886; Braitch v. 
Guelick, 37 lowa 212. 


La. —J., etc., Lippman v. Rice Mill- 
ers’ Distributing Co., 156 La. 471, 100 
Ds 


Ss 


Me.—Gould v. Leavitt! 92 Me. 416, 
43 A 17; Wirth v. Roche, 92 Me. 383, 
42 A 794; Ladd v. Dillingham, 34 Me. 
$16; Deering v. Chapman, 22 Me. 485, 
39 AmD 592. 

ee eam v. McKenzie, 57 Miss. 
418 


H.—Kidder v. Blake, 45 N. H. 
530° Gobien v. Odell, 30 N. H. 540. 
Oh.—Widoe v. Webb, 20 Oh. St. 431, 
5 AmR 664. 


Wis.—Helander v. Wogensen, 
Wis. 520, 191 NW 964. 


[a] In California, when part of the 
consideration for a purchase is illegal, 
the contract is ordinarily void for im- 
possibility to determine the part in- 
ducing the agreement, except where 
there is an innocent party. Castle v. 
Acme Ice Cream Co., 101 Cal. A. 94, 
281 P 396. 

[b] Question for jury.—Whether 
the transaction is partially invalid be- 
cause of the nature of the property 
sold is for the jury. Gould v. Leavitt, 
92 Me. 416, 43 A 17. 


46. Pierce v. Pierce, 17 Ind. A. 107, 
46 fie 480. 


Ala.—Scharnagel v. Furst, 215 
Alan "528, Tie S 102 


Cal.—Joy Mfg Co. v. Julian Petro- 
leum Corp., 208 F eas 168, 280 P 952. 


Kan.—Lewis B. Solomon Cigar Co, 
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[§ 159] K. Estoppel or Waiver*® as to Defects or 
Objections—1. In General. 
knowledge of the fraud or other defect will be es- 
topped to set it up if he fails to object,°° offers to 


Generally a party with 


perform the contract,°' or makes an effort to carry 


say that they or 
authority.°" A 


v. Mercer Drug Co., 118 Kan, 525, 235 
P 844; W. T. Rawleigh Co. v. Holt, 
117 Kan. 712, 232 P 866. 

Me.—Barrett v. Delano, 14 A. 288; 
Boyd v. Eaton, 44 Me. 51, 69 AmD 
83. 


N. H.—Carleton v. Woods, 28 N. H. 
290; Walker v. Lovell, 28 N. H. 138, 
61 AmD 605. 

Pa.—Chase v. Burkholder, 
48. 


Vt.—Shaw v. Carpenter, 54 Vt. 155, 
41 AmR 837. 


Ont.—Smith v. Benton, 20 Ont. 344. 


Que.—Desjardins v. Roy, 7 Que. Q. 
Bes25 

[a] Tllustration.—Where certain 
liquors were sold while the Canada 
Temperance Act was in force and oth- 
ers after the successful vote on the 
repeal of the act, the seller cannot re- 
cover as to the former, but as to the 


18 Pa. 


latter he can. Smith v. Benton, 20 
Ont. 344. 
48. Minnesota Sandstone Co. v. 


Clark, 35 Wash. 466, 77 P 803. 


49. Distinction between estoppel 
and waiver see Estoppel §§ 118, 247. 


Estoppel to rescind and waiver of 
right see infra §§ 251-256. 


50. U. S.—California Prune, etc., 
Growers v. El Reno Wholesale Gro- 
cery Co., 15 F. (2d) 839 [certiorari 
den 273 U. S. 765 mem, 47 SCt 570 
mem, 71 L. ed. 881 mem]. 


Ark.—Webster vy. Carter, 
458, 138 SW 1006. 


Cal.—-Bancroft v. Bancroft, 110 Cal. 
374, 42 P 896. 


Mich.—Dennis v. Leaton, 72 Mich. 
586, 40 NW 753. 


Nebr.—J. H. Teasdale Commn. Co. 
v. Keckler, 84 Nebr. 116, 120 NW 955, 
85 Nebr. 712, 124 NW 158. 


N. Y.—Ballin v. Fourteenth St. 
Store, 123 App. Div. 582, 108 NYS 26 
[aff 195 N. Y. 580 mem, 89 NE 1095 
mem]; Shrimpton v. Eschwege, 10 
App. Div. 56, 41 NYS 966 [aff 158 N. 
Y. 731 mem, 53 NH 1122 mem]. 


[a] Unseasonable objection.—Fail- 
ure to object to the validity of the 
contract or the contract price during 
the more than five months between 
execution of the contract and delivery 
and during the more than two months 
between the confirmation of the defi- 
nite prices and the delivery estops de- 
fendant to object after delivery. Cal- 
ifornia Prune, ete., Growers v. El Re- 
no Wholesale Grocery Co., 15 F. (2d) 
839 [certiorari den 273 U. S. 765 mem, 
47 SCt 570 mem, 71 L. ed. 881 mem]. 


{b] Undue influence.—An action 
for damages for procuring a sale by 
undue influence will not lie where 
plaintiff made no offer to rescind, 


99 Ark. 


it into effect,°? attempts to enforce it,°>* or promises 
to remove and pay for the goods;°* and one recely- 
ing an order for goods may by his conduct lull the 
proposed buyer to believe that the order will be filled 
and thereby estop himself from denying the exist- 
ence of a valid contract.°° 
' knowledge of the fact purchases property in litiga- 
tion is estopped to set up the defect in title.°® 
Where a buyer in acknowledging the receipt of a 
contract of sale made by his agent does not repudiate 
any of the terms in it, he will not be permitted to 


So a person who with 


any of them were inserted without 
buyer who has accepted, as suffi- 


when freed from the undue influence, 
and knew at the time of the sale the 
facts constituting the undue influence. 
oe v. Bancroft, 110 Cal. 374, 42 


[c] Known viclation of penal stat- 
ute.— Where a purchaser, on being in- 
formed by its purchasing agent of a 
seller’s proposition to him to pay him 
a commission on goods sold to the 
purchaser in violation of Pen. Code 
§ 384r, directed the purchasing agent 
to buy goods of the seller and see 
what the seller would do to make a 
test case, and thereafter made a pur- 
chase with knowledge that the sell- 
er had offered a commission thereon, 
the purchaser was liable for the price, 
notwithstanding such agreement for 
commission and payment of the same. 
Ballin v. Fourteenth Street Store, 123 
App. Div. 582, 108 NYS 26 [aff 195 
N.Y. 580, 89 NE 1095]. 


51. Blydenburgh vy. Welsh, 
Cas. No. 1,583, Baldw. 331. 


52. Clevenger v. Mayer, 
579; Fenter v. Robinson, 
A.) 230 SW 844. 


[a] Rule applied.—In a _ buyer’s 
action for damages for the seller’s 
failure to deliver cotton contracted 
for, the seller’s allegations charging 
that the buyer falsely represented 
he was solvent and of large means 
were immaterial, where it appeared 
from the seller’s pleading that after 
learning of the buyer’s insolvency 
he failed to allege a repudiation of 
the contract, but ‘voluntarily acted on 
it, making an effort to carry it into 
effect and claiming its benefits, and 
the court did not err in sustaining 


3 oR 


38 La. A. 
(Tex: “Civs 


exceptions to such allegations. Fen- 
ter v.!, Robinson, - (Tex *Cive) A&)y- 2230 
SW 844. 

53. Dean v. Nelson, 10 Wall. (U. 
S.) 158, 19 L. ed. 926; Caylus on New 
¥ork;) ete RAC.) T69NYY¥ 2609: 

54. McGarity v. Gewertz, 84 Pa. 
Super. 191. See Huckabee v. Albrit- 


ton, 10 Ala. 657 (promise to pay after 
knowledge of the facts constituting 
the alleged fraud is merely evidence 
that there was no fraud). 


Payment of purchase money gen- 
erally see infra § 160. 


55. Evans v. Atlanta Paper Co., 
21 Ga. A. 114, 93 SE 10238 


56. Helena First Nat. Bank v. 
How, 1 Mont. 604. See Costar v. 
Brush, 25 Wend. (N. Y.) 628 (where 
a doubtful right was purchased). 


57. Franklin Sugar Refining Co. 
v. Lykens Mercantile Co., 274 Pa, 
206, 117 A 780. 


[a] Thus, where a broker’s mem- 
oranda of sales of sugar provides 
for delivery in specified months or 
“as soon thereafter as is possible 
and buyer will accept delivery when 
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cient, confirmations of orders, may not urge that 
others, similarly received, came too late;°* and he 
will not be permitted to take advantage of an alleged 
mistake where he has incorporated it in a receipt 
dictated by him.®® A purchaser should not, it has 
been held, be heard to say that the contract was too 
indefinite as to terms of payment without having 
made an effort to perform.®® A party is deemed to 
have waived defects or objections to a sales contract 
where, with notice of the fraud or defect, he signs 
and forwards a copy of the formal order,®! requests 
an extension of time,®? handles and disposes of the 
property without demanding that the defect be sup- 
plied,®* or enters into a new agreement covering the 
same subject matter;®* but waiver of fraud in the 
first contract does not prevent raising the question 
of fraud in the second.*® Where the contract ex- 
pressly states the defect in the property, the buyer 
cannot assert that it was represented to him as a 
qualified defect or vice;®* and where there is a cus- 
tom that a contract of sale entered into by cable is 
not complete until the purchaser cables a credit with 
which to take up the bill of lading, the seller may 
waive the establishment of the credit without af- 
fecting the contract.®* A seller suing third persons 
to recover possession of goods on account of fraud 
in the sale is not estopped to recover by the fact 
that thereafter he brings suit in another state against 
the buyer for the purchase price.*S While accepted 
orders for goods’ sold’ under a void contract may 
constitute sales of the goods so ordered at the prices 
named in the contract, they do not validate the con- 
made by seller,’”’ the buyer’s 
knowledgment of the 
merely referring to delivery as for 
the months specified, without men- 


tioning the quoted clause, does not 
eliminate such clause. Franklin 


ac- 
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and delivery of linseed cake, where 
memoranda, |ithe contract was made by telegraph, 
the right of defendant, to insist that 
the contract be reduced to writing is 
waived by sending a later telegram 
requesting an extension of the time 


tract as to articles which one of the parties thereto 


refuses to sell or the other refuses to purchase.®? 
Where persons agree that a proposed sales contract 
shall be in writing, the fact that the seller delivered 


part of the goods will not, however, estop him from’ 


asserting that there was no contract, because it was 
not reduced to writing, and signed by both parties,’° 
and by disputing the buyer’s rights under a sales 
contract the seller does not waive his right to set up 
the invalidity of the contract because of a provision 
to which it has previously called attention.*1 A buy- 
er by accepting one or two small orders without con- 
firmation does not waive his rule that orders given by 
his agent are subject to confirmation.7* A person 
induced to contract for a stock of goods on the basis 
of the invoice price, by false representations relative 
to the amount, does not waive the fraud by complet- 
ing the invoice after being told by the seller that the 
stock greatly exceeded the amount as represented ;7 
and where a contract calls for merchandise to be 
taken.‘at invoice price,” the mere fact that the buy- 
ers attempt in good faith to invoice the goods on 
the cost marks is not a waiver ofthe lack of invoices 
where they do not complete the invoice on the cost 
marks and accept that as the final price.7* The fail- 
ure of the purchaser to require a warranty as to the 
quality of the goods does not estop him to set up 
fraud on the part of the seller,’® but the purchaser 
cannot set up fraud where he has expressly waived 
the implied warranty that the seller knows of no 
latent defects undisclosed.*® A seller who has 
shipped goods without reading a letter purporting 


70. 


Spinney v. Downing, 108 Cal. 
666, 41 P 797. See Morrill v. Te- 
hama Cons. Mill, etc., Co., 10 Nev. 


125 (holding delivery of part of the 
goods not a ratification of a contract 
incomplete because not assented to 
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Sugar Refining Co. v. Lykens Mer- 
cantile Co., 274 Pa. 206, 117 A’ 780. 


58. Milliken-Tomlinson Co. Vv. 
American Sugar Refining Co., 9 F. 
(2d) 809 [reh den 10 F. (2d) 9738]. 


[a] Thus a buyer, having elected 
to treat five of eight- confirmations 
of orders as good acceptances there- 
of, waived any rights which it might 
have had to insist that such confir- 
mations were not good acceptances 
of the remaining orders. Milliken- 
Tomlinson Co. v. American Sugar 
Refining Co., 9 F. (2d) 809 [reh den 
101 F;-(2a) °973]. 


59. Phillips v. Stark, 65 Cal. A. 
136, 223 P 443. 


[a] Tllustration.—The buyer can- 
not claim a right to rescission of a 
contract for purchase of a bakery 
business because of a mistake in not 
including ovens built into the build- 
ing, where the receipt dictated by 
him excluded “anything attached to 
building.” Phillips v. Stark, 65 Cal. 
A. 136, 223 P 443. 


60. Cowles v. Cole, 187 Misc. 491, 
244 NYS 4. 


61. N. Jacobi Hardware 
Vietor, 11. F. (2d) 30. 


[a] Want of price guaranty as 
condition of acceptance of an offer 
is immaterial where the buyer, after 
notice that, the seller would not 
guarantee the price, signs and for- 
wards a copy of the formal order. 
N. Jacobi Hardware Co. vy. Vietor, 11 
F. (2d) 30. 

62. Staackman vy. Cary, 197 Ill. A. 
601. 


[a] Thus, in an action to recover 
for breach of a contract for the sale 


Co bin, 


for delivery fixed by the contract, 
such request being a recognition of 
‘liability on the contract. Staack- 
man v. Cary, 197 Ill. A. 601. 


63. Cahoon v. Thomas, 
A.) 258 SW 499. 


[a]  Mlustration.—By, handling 
and disposing of the property with- 
out demanding such a list, a require- 
ment that a list of the property 
should be attached to the contract is 
waived. Cahoon v. Thomas, (Tex. 
Civ. A.) 258 SW 499. 


64 Brown. v. Domestic Utilities 
Mie. Co. lige Cale Ws3 ariboe- he Loew 
Jones v. Roper,:39 Ga. A. 309, 147 
SE 156; National!Cash Register Co, 
v. G. G. Henderson Furniture Co., 26 
|Ga: A. 712, 106 SE 810; Doukas’ v. 
Gregory, 231 Mich. 6381, 204 NW 697; 
sna v. Alphin, 150 N. C. 425, 64 SE 


65. Brown v. Domestic Utilities 
Mig; vCo), 0172 Cal.« 43377159 sPr 1635 
National Cash Register Co. v. G. G. 
Henderson Furniture Co,, 26 Ga, A. 
712, 106 SHE 810. 


(Tex. Civ. 


66. Bayon v. Towles, 5 Mart. N. 
S./ (Ga.) 4 
[a] Thus the buyer of a slave, 


sold. aS a runaway and drunkard, 
cannot urge that the vendor, in prior 
conversations, informed him that the 


habit of running away was only a 
qualified one. Bayon v. Towles, 5 
Mart. N. S. \(La.) 1. 


67. Cosgrove v. Woodward, 49 Pa. 
Super. 228, 


68. King v. Phillips, 21 N. Y. Su- 
per. 608. 


69. Parks v. Griffith, 123 Md. 233, 
91 AL 581s 


in writing according to agreement). 


71. Interstate Iron, ete, Co. “Vv. 
Northwestern Bridge, etce., Co., 278 
Fed. 50 [certiorari den sub nom. 
John v. Interstate Iron, ete., Co., 258 
U. S. 628 mem, 42 SCt 461 mem, 66 
L. ed. 799 mem]. 


fa] Thus, under contracts for the 
sale of iron and steel bars for de- 
livery in, monthly. installments on 
specifications to be furnished, and 
providing that, if the tonnages were 
not specified as called for therein, 
they should be automatically can- 
celed, the seller did not waive its 
right to set up the invalidity of the 
contracts because of the provision 
for automatic cancellation, by dis- 
puting the buyer’s right under the 
contract to specify greater widths 
than six inches, instead of asserting 
the invalidity of the contract, or by 
offering to supply the entire tonnage 
ordered in lesser widths, it. having 
previously called attention to the pro- 
vision for automatic cancellation. 
Interstate. Iron, ete., Co. v. North- 
western Bridge, ete., Co., 278 Fed. 506 
{certiorari den sub nom. John v. In- 
terstate Iron,.,etc.,;, Co.,, 258. Us» S.- 628 
mem, 42 SCt 461 mem, 66 L. ed. 799 
mem]. 


72. Cohen y. Siegel, 172 App.. Div. 
21. 157 NYS 1077. ; pe Nit 

73. Dyer v. Cowden, 
649, 154 SW 156. 

74 New York Brokerage Co. v. 
Wharton, 143 Iowa 61, 119 NW 969. 


Bede Bevans v. Farrell, 18 La. Ann, 


168 Mo. A. 


76. Floyd v. Woods, 110 Ga. 850, 
36 SE 225. 


{a] Rule applied where the pur- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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to state the agreement handed him by the buyer, 
relying on the latter’s statement that if the letter 
did not conform to the agreement he would fix it, is 
not estopped to deny that the agreement was not as 
stated in the letter.7* 


Waiver of defenses to note given as the purchase 
price of personalty operates as a waiver of the pur- 
chaser’s claim of reliance on false statements by the 
seller.7§ 


Illegal contracts’® cannot be rendered valid by in- 
voking the doctrine of estoppel.®°® 


Concealed defects. There is no estoppel where 
defects in the property were concealed by the artifice 
of the vendor, although the purchaser after examina- 
tion expressed himself satisfied and retained the 
property.§+ 


Change of position. A party to a sales contract is 
estopped in an action thereon to object to it on a 
certain ground when he has theretofore objected or 
refused to perform solely on a different ground.*? 
So a party is estopped to deny that there has been 
a meeting of the minds where subsequent to the mak- 
ing of the contract he requests minor modifications 
and then objects to it on other grounds.®? 


Duty to make inquiry. Where one has bought 
goods from a dealer, under an agreement by the 
latter to sell as low as he sold the same goods to other 
purchasers, the fact that the purchaser assented to 
pay the prices at which the goods were sold to him 
under the agreement, relying on the dealer’s assur- 
ance that such prices were as low as he made to oth- 


chaser undertook to buy the ‘“prop- 


erty entirely upon his own judgment,|tained by fraud. 
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ture to the contract of sale was ob- 
Providence Jewel- 
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ers, does not preclude him from resorting to the con- 
tract, upon discovering a breach thereof,** but, in 


the absence of fraud, it is no defense that the price 


of goods is above the market, when the goods were 
examined and selected by the purchaser’s agents and 
were received by him and kept without objection.*° 
So one permitting himself to be defrauded by not 
having the contract which he signs read to him, if 
he is unable to read himself, debars himself from 
asking for relief.*® 

[§ 160] 2. Payment or Acceptance of Purchase 
Money. A purchaser who pays the purchase money 
with knowledge of the illegality of the agreement 
cannot recover back such money on account of the 
illegality.87 So, if the buyer with knowledge of the 
fraud voluntarily pays the purchase price, he cannot 
rely on the fraud as a ground to set aside the sale,*® 
but the rule does not apply where there is a payment 
with a distinct reservation of rights,§® and a buyer’s 
knowledge does not estop him to set off damages for 
the seller’s fraud.°® So it has been held that, where 
the buyer in good faith denies his liability under the 
alleged contract, receipt and payment for part of 
the goods delivered to avoid any litigation concerning 
them does not incur an obligation to take other goods 
he has not agreed to take.®+_ By accepting payment 
of part of the purchase money after knowledge of 
the fraud, a seller waives it,°? particularly where, in 
addition thereto, he informs the buyer that on pay- 
ment of a certain sum he would get the goods,®? but 
fraud is not waived by the seller’s acceptance of a 
note for the purchase price without knowledge of the 


. 


it would instruct the factory to 
match the sample as closely as pos- 


waiving all defects, either patent or 
latent,” as well as “the implied war- 
ranty upon the part of the seller’ 
raised by law, “that he knows of no 
latent defects undisclosed.” Floyd 
y. Woods, 110 Ga. 850, 36 SE 225. 


77. Foote v. Greenfield, 197 App. 
Div. 124, 188 NYS 733. 


78. Colson v. Ellis, 40 Ga. A. 768, 
151 SE 654. 


79. Illegality of sales- contract 
generally see supra §§ 151-158. 


80. MacRae vy. Heath, 60 Cal. A. 
647 212) P 228, 


[a] Thus the fact that oranges 
frozen to such extent as to render the 
sale thereof illegal under Act May 
3, 1915, were delivered to, and re- 
ceived by, the buyer, does not entitle 
the seller to recover the contract 
price. MacRae v. Heath, 60 Cal. A. 
64, 212.P 228. 


81. Ranger v. Hearne, 41 Tex. 258. 


82. Savannah Chemical Co.  v. 
Grace, 293 Fed. 145 [certiorari den 
264 U. S. 590, 44 SCt 403, 68 L. ed. 
864]; Godchaux Sugars v. Meridian 
Wholesale Co., 289 Fed. 359; Provi- 
dence Jewelry Co. v. Bailey, 159 
Mich. 285, 123 NW 1117; Gile v. 
Tsutakawa, 109 Wash. 366, 187 P 323. 


[a] Illustrations.—(1) Where a 
buyer refused to accept delivery on 
the sole ground that it was not with- 
in the time required_by the contract, 
it is estopped to defend against an 
action for breach on the ground that 
the contract was invalid. Savannah 
Chemical Co. v. Grace, 293 Fed. 145 
[certiorari den 264 U. S. 590, 44 SCt 
403, 68 L. ed. 864]. (2) Where, in an 
action for the price of goods, the buy- 
er’s only objection was the difference 
in the construction placed on one of 
dhe terms of the contract, which did 
not survive his acceptance of the 
guods, the buyer when sued could not 
for the first time claim that his signa- 


ry Co. v. Bailey, 159 Mich. 285, 123 
NW 1117. (8) Defendants are es- 
topped to claim that their contract 
for purchase of a car of prunes was 
not with plaintiff, although some of 
the duplicate copies were made on 
the blank printed forms of another 
company; they, on presentation of a 
bill and draft sent by plaintiffs, writ- 
ing, complaining of the price, and 
agreeing to honor the draft for a cer- 
tain amount, but not claiming they 
had not made a contract with plain- 
tiffs. Gile v. Tsutakawa, 109 Wash. 
366, 187. P 328: (4) Where the buy- 
er. of a large quantity of sugar 
shipped in installments, after accept- 
ing part of the sugar, did not, in its 
letter to the-seller, contend that it 
had not assented, to the terms stat- 
ed in the broker’s report of the sale, 
or deny the existence of the contract, 
but announced its purpose not to ac- 
cept further shipments, unless it was 
allowed a cash discount. thereon, 
which it had been allowed on previ- 
ous contracts, and on receipt of re- 
ply to such letter sent its check for 
the full invoice, price of the sugar 
theretofore received by it, it could 
not, on the trial of an action later 
brought by the seller for the unpaid 
balance on such contract and dam- 
ages for refusal to accept a later 
shipment, change its position and 
successfully contend that there never 
was a contract, in that it understood, 
when it gave its order, that the dis- 
count was to be allowed, and that 
the minds of the parties did not meet. 
Godchaux Sugars v. Meridian Whole- 


sale Co., 289 Fed. 359. 
83. New York Oversea Co. v. 
China, ete., Trading Co., 206 App. 


Div. 242, 200 NYS 449 [rev 118 Misc. 
744, 194 NYS 552]. , 

[a] TIllustration.—Where  defend- 
ant wrote plaintiff, ordering paper to 
be identical in every respect to a 
sample, and plaintiff answered that 


Sible, defendant's subsequent request 
for minor modifications, and rejection 
of the contract on the ground of the 
price as fixed, precluded it from 
claiming that the exchange of let- 
ters evidenced no-.meeting. of the 
minds. New York Oversea Co. v. 
China, ete., Trading Co., 206 App. 
Div. 242, 200 NYS 449 [rev 118 Misc. 
744, 194 NYS 552]. 


84. Holtz v. Schmidt, 59 N. Y. 253. 


85. Miller v. Tiffany, 1 Wall. (U. 
S.) 298, 17 L. ed. 540. i : 


86. McKinney v. Herrick, 66 I 
414, 23 NW 767. rae 


87. Haubrich v. Keefner, 15 Sask. 
L. 271, 65 DomLR 50. 


88. Marks v. Stein, 61 Okl. 59, 160 
P 318; Graham v. Hull, 8-Pa. Co. 202; 


Gilbert v. Hunnewell, 12 Heisk. 
(Tenn.) 289. : 
89. Dowagiac Mfg. Co. v. Gibson, 


73 Iowa 525, 35 NW 608, 5 AmSR 697. 


90. Mills v. Johnson, 3 Tex, Civ. 
A. 359, 22 SW 530; Birdsey v. Butter- 
field, 34 Wis. 52. See Blectric Paint, 
etc., Co, v. Binghamton Woven Wire 
Spring. Co., 134 Misc. 638, 236 NYS 337 
(defendant buyer’s right to raise the 
question of the seller’s fraud is not 
barred by the fact that he had paid 
for part of the merchandise used and 
now seeks to recover back the pay- 
ment by way of counterclaim). 


91. Gibney v. Arlington Brewery 
Co., 112 Va. 117, 70 SE 485. 


92. Alabama Tailoring Co, v. Jud- 
kins, 205 Ala. 601, 88 S 865; Adams 
Tailoring Co. v. Thomas, 31 Ga. A. 
787, 122 SE 246. See Porter v. Por- 
ter, 163 La. 167, 111 S 664 (a person 
receiving and appropriating the price 
of a sale cannot thereafter question 
the validity of suchisale). 


93. Adams Tailoring Co. v. Thom- 
as, 31 Ga. A. 787, 122 SE 246. 
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[§ 161] 3. Acceptance, Retention, and Use of 
Goods.°® A purchaser who has accepted and re- 


tained the goods waives defects in the contract.?® 
If the purchaser desires to take advantage of the 
fraud of the seller, he must act at once, and a reten- 
tion of the property after discovery of the fraud 
waives the objection.°7 Where the buyer has re- 
voked his order for the goods, he waives such revocea- 
tion by accepting them, paying the freight thereon, 
and taking possession;®& and a buyer failing to ac- 
cept the terms of a proposed sale, but accepting a 
portion of the goods shipped thereunder, is estopped 
to deny his acceptance of the contract,®® but not to 
assert that all shipments were to be made on the same 
terms as the one accepted.! The retention and use 
of the property after the purchaser has discovered a 
fraud in the sale and after the vendor has refused 
to receive it back, however, is no waiver of the 
fraud;? and a buyer who seasonably tenders the 
goods to the seller in as good condition as when de- 
livered, and asks for a return of the consideration 


94. Boerner vy. Cicero Smith Lum- 


ber Co., (Tex. Civ. A.) 293 SW 632] 212 Ky. -97, 


_ SALES 


‘ascertain their quality.® 


Ky.—Brenard Mfg. Co. v. Stuart, 
278 SW 586; 


[§§ 160-163 


when satisfied that a'fraud has been perpetrated, 
does not waive it.? A failure to return is not excused 
where the loss of the property preventing a return 
is the fault of the purchaser.* 


[§ 162] 4. Want of Knowledge. A party to a 
sales contract will not be bound on principles of es- 
toppel or waiver without full knowledge of all the 
facts,® but knowledge will be implied where the pur- 
chaser had the goods in his possession for a long time 
and had ample opportunity to examine them and 
The fact that the buyer 
made efforts to repair an article purchased for some 
time is not conclusive, but merely evidentiary, that 
he became aware of the deception as to its condition, 
during such period, so as to constitute subsequent 
payments a waiver of his right to set up fraud as 
a defense to the seller’s suit for the price.” 


[§ 163] h. Ratification of Voidable Contract. In 
the case of defects or fraud rendering the contract 
voidable merely and not void, it is within the power 
of the parties to ratify the, contract and affirm the 
sale without a new consideration.’ Ratification may 


99. Howell v. Grocers, 2 #. 


LC 
(2a) 499. 


Ades v. 


[rev on other grounds (Commn. A.) 
298 SW 545]. 

Want of knowledge generally see 
infra § 162. 

95. Acceptance of benefits as 
ground of estoppel generally see Es- 
toppel § 217. 

Operation and effect of acceptance 
generally see infra §§ 495, 496. 

Precluding right to rescind see in- 
fra §§ 253, 254. 

Waiver of: ; x 
Peet in delivery see infra §§ 341- 

345. 

Place of delivery see infra § 324, 
Quality of Sree delivered see infra 

§§ 426-432 
Quantity of goods delivered see infra 

§§ 390, 391. 

Warranty see infra §§ 773-790. 

9655. U. 4 S.—Miller’ ‘vi. Tiffany;! nt 

Wall. 298, 17 L. ed. 540. i 


Ala.—Davis v. Betz, 66 Ala. 206. 


Ga.—Hardee v. Carter, 94 Ga. 482, 
19 SE 715. 

La.—Byrne vy. Hibernia Nat. Bank, 
31 La. Ann. 81 

Mo.—P. J. ee irene Lumber Co. 
v. Thomas, etc., Lumber Co., 212 Mo. 
A. 256; 253 SW 783. 


S. C.—Franklin Sugar Refining Co. 
v. Merchants’ Grocery Co., 133 S. C 
274, 130 SE 886. 


Tex.—Sanders Chaddick, 
(Commn. A.) 267 sw “248 [rev (Civ. 
A.) 250 SW 722]. 

Utah.—Makris v. Moore, 280°P 721. 


Wis.—Wellauer v. Fellows, 48 Wis. 
105, 4 NW 114. 

Ont.—Oldrieve v. C. G. Anderson 
Conn tutda.; 35 Ont. 1: 296. 


{a] Mlegalities of a contract * of 
purchase are no defense, in an ac- 
tion for goods sold and delivered, 
where defendants declined to return 
the goods. Makris v. Moore, (Utah) 
280 P, 724. 

97. Ala.—Coleman v. Night Com- 
mander Lighting Co., 218 Ala. 196, 
118 S 377. 

Cal.—J. I. 
Co. v. Copren, 45.Cal. 
772. 

Ga.—Houser v. Lithgow Mfg. Co., 
84 Ga. 333, 11 SEH 309. 

Ind.—Regensburg v. Notestine, 2 
Ind. A. 97, 27 NE 108. 


Case Threshing Mach. 
AN: 159.9187 iP 


Wash, 199 Ky. 687, 251 SW 970; Gless 
v. Snooks, 5 Ky. Op. 364. 


; Be a v. Medtart, 4 Harr. & 


Minn.—Encyclopedia Press v. Har- 
ris, 140 Minn. 145, 167 NW 3638. 

Mo.—Jones v. Norman, (A.) 24 SW 
Cd) 19ae 


N. Y.—Baird v. New York, 96 N. 
sy HbCTs Pallister v. New York 
Stamping Co., 207 App. Div. 298,' 202 
NYS 1738; Columbia Electric Illum. 
Corp. v. Gross, 197 NYS 598. 

Oh.—Males v, Lowenstein, 

St. 512: 

Okl.—Ford v. 
88, 243 P 181. 

Or.— Grant v. Cartozian, 120 Or. 
607, 2538 P 581; Standring v. Gordon, 
118 Or. 339, 246 P 361 

Pa.—Mingle v. Rossman, 
366, 29 A 46. 

S. D.—Advance Rumely Thresher 
Co. v. Anderson, 230 NW 761. 


Tenn.—Gilbert v. Hunnewell, 12 
Heisk. 289. 


10 Oh. 


Goodman, 116 OKI. 


161 Pa. 


Tex.—Shepard v. Rice, (Civ. A.) 
4 SW (2d) 97; Laminack v. Black, 
(Civ. Ac). 3°S'Wt (2d)? 8245 °S. Bu Colt 


Co. v. McBurnett, (Civ. A.) 1 SW (2d) 
385. 


Vt.—Cole_ v. 
CoO.,, 126. Vite 8iz 


Wash.—Creel _ v. 
Wash. 440, 276 P 91 


[a] Necessity of offer to return.— 
Failure of the buyer asserting an 
oral warranty to tender the return 
of the property within a reasonable 
time after discovering the fraud pre- 
cludes a claim that the written war- 
ranty was procured by fraud. Cole- 
man v. Night Commander Lighting 
Coy, 218r Ala. 196. sus 3c4. 


{[b] Retention after offer to return. 
—Retention for two years by the buy- 
er of electric fixtures sold is conclu- 
sive evidence that the buyer did not 
rescind, and hence a salesman’s false 
representations is no. defense, not- 
withstanding evidence that a month 
after the fixtures were sold defend- 
ant offered to return them because 
they were not satisfactory. Colum- 
bia Electric Illum. Corp. v. Gross, 197 
NYS 598. 

98... J. B.. Colt. Coxiveteinricy, :(S. 
D.) 227 NW 435. 


Champlain Transp. 


Nettleton, 151 


1. Howell v. Grocers, Inc., supra. 
2 ‘McLaren v. Long, 25 Ga. 708. 


3. International Harvester Co. v. 
Edwards, 76 Colo. 531, 233 P 164. 


4 Joslin v. Caughlin, 32 Miss. 104. 

5. Ky.—Grigsby v. Emerson, 5 
Dana 251. 

Minn.—Green, ete., Co. v. Fasbend- 
er, 122 Minn. 17, 141 NW 789. 

Oh.—Gallipolis Furniture Co. v. 
Symmes, 19 Oh. Cir. Ct. 659, 10 Oh. 


Cix...-Deeé, “514. 
Tex.—Boerner v. Cicero Smith Lum- 
ber Co., (Civ. A.) 293: SW. 682 [rev 


on other grounds (Commn. A.) 298 


SW 545]; Parks Grain Co. v. Town- 
send, (Civ. A.) 267 SW 1011; Pres- 
cott-Phcenix Oil, ete, Co. v. Gilli- 


land Oil Co., (Civ. A.) 241 SW 1775. 


Wash.—Woonsocket Rubber Co. vy. 
Loewenberg, 17 Wash. 29, 48 P 785 
61 AmSR 902. 


[a] Attempt to secure claim with- 
out knowledge of the fraud does not 
estop the seller to assert it. 
socket Rubber Co. v. Loewenberg, 17 
Wash. 29, 48 P 785, 61 AmSR 902. 


Acceptance of payment without 
knowledge of fraud see supra § 160. 


6. Spencer Lumber Co. v. Dover, 
99 Ark. 488, 138 SW 985; Houser v. 
pe hts Mfe. Co., 84 Ga. 3338, 11 SE 


[a] Rule applied.—Where machin- 
ery was purchased without any ex- 
press warranty, the purchaser going 
into immediate possession, and one 
month later giving 'a note for the 
purchase price, the purchaser cannot, 
in an action on the note, defend on 
the ground that the machinery was 
defective, and the sale was induced 
by false representations. Spencer 
Lumber Co. v. Dover, 99 Ark. 488, 138 
SW 985. 


7. Dwyer 
393,124 A 7 


Payment of purchase money with 
knowledge of fraud as waiver see su- 
pra § 160 

&.) Bellavv. Cafferty, 24° Ind: 411: 
Mytom pve Thurlow, 23. Kanu 2a 
Galloway v. Holmes, 1 Dougl. (Mich.) 
330; Gadsden v. Bennetto, (Man.) 5 
DomLR 529, 21 WestLR 886. 


[a] Burden of proof of ratifica- 
tion by the seller of a sale induced 
by fraud of the purchaser, after the 


v. Redmond, 100 Conn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Woon-. 


-§ 163] 


be shown by acts and conduct from which an intent 
to affirm the sale may be implied,® such as refusing 
to take back the goods alleged to be obtained by 
fraud,® demanding payment of the price,!! or se- 
curity therefor,!? filing proof of claim upon an as- 
signed estate with knowledge of the essential facts,*® 
rétaining the advantages received under the contract 
after knowledge of the facts making it voidable,** 
and continuing to use the goods!® or making 
ments thereafter,'® failure to make seasonable pro- 
test after discovery of the facts,’ signing notes for 
the purchase price after having had ample oppor- 
tunity to examine the goods,!® accepting the goods,?® 
advising the seller that they were satisfactory,?° and 
trying to sell,?1 or selling,?” them to another, making 
anew agreement after discovering the fraud,?* bring- 
ing an action to recover damages for the fraud,?* 
or, except where the seller has mistaken his reme- 


former acquires knowledge thereof, 
rests on the purchaser. Gadsden v. 


Bennetto, (Man.) 5 DomLR 529, 21 
WestLR 886. 
9. Tilden v. Washburn, 6 NYS 556; 


Harn v. Smith, 85 Okl. 137, 204 P 642; 
Eldridge v. Young America, etc., 
Cone. Min. Co: 27 Wash.? 297, 6? 'P 


fa] UWnequivocal acts.—The pur- 
chaser is not precluded from rescind- 
ing a contract because of fraud on 
the ground that he has acquiesced 
therein, unless the alleged act of ac- 
quiescence is unequivocal and showed 
an election to retain the property aft- 
er discovery of the fraud. Harn v. 
Smith, 85 Okl. 137, 204 P 642. 


10. In re Walrup, 1 Fed. 287, 1 
McCrary 70. 


Sl Foreman vy. Barrie, 24 Minn. 
a hee Burnham vy. Smith, 82 Mo. A. 
13. Droege v. Ahrens, etc, Mfg. 

Co., 168 N. Y. 466, 57 NE 747. 

, 14 Lege v. Hood, 154 Ga. 28, 113 

SE 642; Richter v. Schuett, 314 III. 


127, 145 NE 402; Dalton Adding Mach. 
Sales Co. v. Wicks, (Tex. Civ. A.) 283 
Sw 642. 


[a] MTIllustration.—The buyers of 
saloon fixtures and license affirm or 
acquiesce in the fraud by continuing 
the saloon business over seven 
months after discovery of the fraud 
without objection. Richter v. Schu- 


ett, 314 Ill. 127, 145 NE 402. 

‘15. Urdang v. Posner, 220 App. 
Div. 609, 222 NYS 396. 

16. O’Neil v. Washelli Cemetery 


Assoc., 138 Wash. 566, 244 P 990; 
Moore v. Michaelson, 152 Wis. 352, 140 
NW 28. 

17. Burne v. Van Raalte Co., 202 
App. Div. 189, 195 NYS 601. 


18. Continental Jewelry Co. v. 
Minsky, 119 Me. 475, 111 A 801. 


19. Brenard Mfg. Co. v. Stuart, 212 
Ky. 97, 278 SW. 586; Evangeline 
Pepper Products Co. v. Dalferes 
Cigar, ete¢.; Co., 9° La.’ A. 410, 119, S 
550; Brenard Mfg. Co. v. Sumrall, 139 
Miss. 507, 104 S 160; Rice v. Green, 
199 Wis. 518, 227 NW 22. 


20. Brenard Mfg. Co. v. Sumrall, 
139 Miss. 507, 104 S 160. 

21. Brenard Mfg. Co. v. Stuart, 212 
Ky. 97, 278 SW 586; Brenard Mfg. 
Co. v. Sumrall, 139 Miss. 507, 104 S 
160; Rice v. Green, 199 Wis. 518, 227 
NW 22. 


22. Thomas v. Puffer Mfg. Co., 211 
Ky. 695, 277 SW 1022. 


fa]. Rule applied notwithstanding 
the buyer had tendered and offered 
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of the fraud.?°® 


pay- 


to return the property to the orig- 
inal seller. Thomas v. Puffer Mfg. 
0., 211 Ky. 695, 277 SW 1022. 


23. Zounes v. Dassios, 233 Mich. 
651, 207 NW 868. See Weston Pa- 
per Mfg. Co. v. Downing Box Co., 293 
Fed. 725 (contract void for uncer- 
tainty as to price provision remedied 
by, the buyer’s acceptance of the sell- 
er’s offer to sell at a definite price). 


[a] Rule applied where, after dis- 
covering the fraud and commencing 
suit, plaintiff made a new agreement 
under which he executed a new chat- 
tel mortgage, new notes, and accepted 
a new bill of sale. Zounes v. Dassios, 
233 Mich. 651, 207 NW 868. 


24. Dobbins v. Hanchett, 20 Ill. A. 
396; Johnson v. Wagner, 42 N. D. 542, 
174 NW 73; Guild v. More, 32 N. D. 
432, 155 NW 44. 


[a], Reason for rule.—The bring- 
ing of an action to recover damages 
for fraud in inducing the seller to 
sell goods proceeds on the theory that 
the seller has parted with his title, 
and is an aftirmance of the sale. 
Dobbins v. Hanchett, 20 Ill. A. 396; 
Guild v. More, 32 N. D. 432, 155 NW 
44, 


[b] Counterclaim for damages for 
fraud, in an action for the posses- 
sion of personalty transferred by de- 
fendant to plaintiff by bill of sale, 
constitutes an election to affirm the 
contract. Johnson v. Wagner, 42 N. 
D. 542,.174 NW 73. 


25. Flower v. Brumbach, 131 Ill. 
646, 23 NE 335 [aff 30 Ill. A. 294]; 
Bonaparte v. Clagett, 78 Md. 87, 27 
A 619; Johnson-Brinkman Commis- 
sion Co. v. Kansas City Central Bank, 


ate Mo. 558, 22 SW 813, 38 AmSR 
615. 
26. U. Fenton, 24 


S.—Adler_ v. 
How. 407, 16 L. ed. 696. 


Ark.—Mansfield v. Wilson, 13 SW 
598. 

~ Cal.—California 
Assoc. v. Herspring, 
PAL pd Sas We 


Ill.— Gray v. St. John, 
Horner v. Boyden, 2%,1. <A. -573; 
Dobbins v. Hanchett, 20 Ill. A. 396. 


(ier ene ts v. Constant, 82 Ind. 
212. 


Kan.—Evans vy. Rothschild, 54 Kan. 
747, 39.P. 701. 

Md.-—Dellone v. Hull, 47 Md. 112. 

No ¥i=Bachi'v.. Tuch, 126 N. Y. 
53, 26 NE 1019; Heilbronn v. Herzog, 
73 App. Div. 188, 76 NYS 738; Field 
v. Bland, 59 HowPr 85. 

27. Russell v. Bryant, 181 Mass. 
447. 68 NE 927; Ketcham v. Troxell, 
49 N. Y. 677; Pennicard v. Coe, 124 
Or. 423, 263 P 920. 


Pear Growers’ 
60" Cal. “A, 508; 


35 Ill. 222; 
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dy,?° bringing an action for the recovery of the price 
for which the goods were sold.?° 
or payments made?’ without intent to ratify the sale 
do not operate as a,ratification; and neither do pay- 
ments of part of the purchase price before discovery 
Where, in the sale of goods, a credit 
was given by mutual mistake, and after discovering 
it the buyer refused to pay the amount thereof, keep- 
ing the goods, while at all times denying liability 
to pay the amount credited, does not amount to a 
ratification of the contract with the credit eliminat- 
ed;*° and where the parties to a sale differ as to its 
terms, acts done by one which are equally consistent 
with the version of the contract claimed by each 
-party do not constitute a ratification of the version 
insisted on by the other.?1 
on property in which the goods have been used does 
not constitute decisive evidence of an election to 


Acts performed?* 


Filing a mechanie’s hen 


[a] Attempts to avoid loss.—Acts 
which are in effect merely attempts 
to avoid the loss entailed by the fraud 
do not constitute a ratification. Rus- 
sell v. Bryant, 181 Mass. 447, 63 NE 


aie Ketcham v. Troxell, 49 N. Y.~ 
28. .Harn v. Smith, 85 Okl. 137, 204 
P 642; Prescott-Phcenix Oil,.etc., Co. 


v. Gilliland Oil Co., (Tex. Civ. A.) 241 
SW 775. 


[a] Rule applied.—(1) <A pur- 
chaser does not, by payment of in- 
terest on a note given for property, 
ratify the contract or waive the fraud 
which induced the purchase, unless 
by such payment he intends to ratify 
the contract or waive the fraud. 
Harné-v. “Smithy 857" OR} vi37,. 204 
642. (2) The fact that plaintiff, aft- 
er discovering a fraudulent misrep- 
resentation by defendant as to the 
goods sold, paid the draft given for 
the purchase price and deposited by 
defendant in a bank because the draft 
was issued by a duly authorized offi- 
cer of plaintiff corporation, and it 
desired to protect its credit by avoid- 
ing protest on its draft does not es- 
tablish a ratification of the contract 
after discovery of the fraud, since 
the payment was not made with the 
intent to adopt the contract which 
is necessary to ratification. Prescott- 
Pheenix Oil, ete., Co. v. Gilliland Oil 
Co.,> (Text Civ. AY) 241 SW 252 


29. Logan v. Collinson, 114 Kan. 
620, 220 P 291; Prescott-Phcenix Oil, 
etc [Cow Vv. Gilliland Oil Co., (Tex. 
Civ. A.) 241 SW 775. 


30. Stowell Motor Car Co. v. Hull, 
117 Mise. 789, 191 NYS 570. 


31. Wilkinson v. Williamson, 76 
Ala. 163; Chatham v. Jones, 69 Tex. 
744, 7 SW 600. 


[a] Retention of price.—Where a 
contract of sale does not specify the 
price to be paid by the purchaser, 
the seller’s retention, of money paid 
does not constitute a ratification of 
the contract at the price insisted on 
by the purchaser, if such retention 
is equally consistent with the ver- 
sion of the contract claimed by each 


party. Wilkinson vy. Williamson, 76 
Ala. 163. 
[b] Waiver of strict compliance. 


—In an action on a written contract 
for the sale of machinery, specifying 
on or about September 1 as the date 
of delivery, where defendant alleges 
that the date agreed on was August 
20, a letter from him to plaintiffs, 
dated August 23, saying, “If the 
goods are not here in a few days, 

- I cannot wait any longer,” is 
not a recognition of the contract as 
signed. Chatham v, Jones, 69 Tex. 
744, 7 SW 600. 


\ 


\ 
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affirm the sale,*? nor does the bringing of an attach- 
ment suit before notice of the fraud, where the rights 
of innocent third parties have not intervened.?* 


Affirmance and repudiation of same contract. A 
party to a voidable sales contract may elect to affirm 
it in one action and repudiate it in another arising 
out of the same transaction but involving distinet 


issues.*4 
Ratification in whole or in part.?° 


part of an executed contract is a ratification of the 
whole contract which is binding in its entirety on the 


parties.*® 


[§ 164] M. What Law Governs**’—1. In Gener- 
A contract of sale is subject to all the general 
principles of law relating to contracts;*° and in ac- 


al. 


32. Droege v. Ahrens, etc., Mfg. 


Co., 163 N. Y. 466, 57 NE 747 


33. Goodger v. Finn, 10 Mo. A. 
226. 


34. Dwyer v. Redmond, i00 Conn. 
393, 124-A 7 


vie Partial rescission see infra §. 
f 36. Good Roads Mach. Co. v. Neal, 
21 Ga. A. 160, 93 SE 1018. 


[a] Rule applied where the terms 
of a purchase as executed by the buy- 
er varied from those offered, and the 
seller ratified part of the executed 
contract as - varied. Good Roads 
Mach. Co. v. Neal, 21 Ga. A. 160, 93 
SE 1018. 


37. Conflict of laws in general see 
Conflict of Laws 12 C. J. p 427. 


What law governs: 
ee on sales see infra §§ 1191- 
ae 
COPS gCER in general see Contracts §§ 
Construction of contract ,of sale in 
‘general see infra § 167. 
Lien of seller see infra § 876. 


88. Burdick, Sales § 1 [quot Still 
v. Cannon, 18 Okl. 491, 75 P 284, 285]. 


Contracts generally see Contracts 
13 C.J. p 214. 


39. See Contracts §§ 19-42. 


40. U. S.—Angelo v. Lamborn, 2 
F. (2d) 854; Bell v.. Lamborn, 2 F. 
(2d) 205; Jacobs v. Hyman, 286 Fed. 
346; Treadwell v. Anglo-American 
Packing Co., 13 Fed. 22; Wickham v. 
Dillon, 29 F. Cas. No. 17,612. 

Ala.—Weinstein v. Freyer, 93 Ala. 
257, 9 S 285, 12 LRA, 700; Snow v. 
Schomacker Mfg. Co., 69 Ala. 111, 44 
AmR 509; Albany Warehouse Co. Vv. 
F. B. Fisk Cotton Co., 12 Ala. A. 527, 
67 S 728. 


Ga.—Atlantic Phosphate Co. v. Ely, 
82 Ga. 438, 9 SE 170. 


Ill.—Nonotuck Silk Co. v. Adams 
Express Co., 256 Ill. 66, 99 NE 893 
{aff 166 Ill. A. 519]; Nonotuck Silk 
Co. v. Adams Express Co., 256 Ill. 
76, 99 NE 897 [aff 166 Ill. A, 525]; 
Roundtree v. Baker, 52 Ill. 241, 4 
AmR 597; Waters v. Cox, 2 Ill. A. 
129. 

Ind.—Diether v. Ferguson Lumber 
Co., 9 Ind. A. 173, 35 NE 843, 36 NE 
765. 

Ky.—Miller Bros. Co. v. Blackburn 
Coal Co., 212 Ky. 447, 279 SW 618. 

La.—Claflin 'v. Mayer, 41 La. Ann. 
1048, 7 S 139; Mure v. Donnell, 12 
La. Ann. 369; Hall v. Mulhollan, 7 
La. 383; Lynch v. Postlethwaite, 7 
Mart. 69, 12 AmD 495. 

Mass.—Willson vy. Vlahos, 266 Mass. 
370, 165 NE 408; Montreal Cotton, 
etc., Waste Co. v. Maryland Fidelity. 
etc., Co., 261 Mass. 385, 158 NE 795; 
Milliken’ v. Pratt, 125 Mass. 374, 28 


SALES 


Ratification of 


is affected.+4 


[§§ 163-164 


cordance with the rules relating to the law which goy- 
erns a contract®® the validity, interpretation, and 
effect of a contract of sale as a general rule is gov- 
erned by the law of the place where the sale is 
made,*® although the subject matter of the sale is 
situated at the time in another state or country*+ 
or is subsequently removed thereto;4? and this rule 
also applies as to the validity of a contract to sell, 
or executory contract of sale;4® and is particularly 
applicable where the parties all reside in such place 
at the time and the interest of no outside resident 
Accordingly, a contract of sale con- 


summated in a state which has not adopted the Uni- 


AmR 241; Ames v. McCamber 124 
Mass. 85; Kline v. Baker, 99 Mass. 
2585 Finch v. Mansfield, 97 Mass. 89; 


Orcutt v. Nelson, 1 Gray 536. 
Minn.—Bollinger v. Wilson, 76 
Minn. 262, 79 NW 109, 77 AmSR 646. 
Miss.—Hart v. Livermore Fdy., 
etc.,.Co.,.72 Miss. 809, 17°S°769. 
Mo.—Houghtaling v. Ball, 19 Mo. 
84, 59 AmD 3831. 


N. H.—Hill v. Spear, 50 N. H. 253, 
9 AmR 205; Garland v. Lane, 46 N. 
H. 245; Smith v. Godfrey, 28 N. H. 
379, 61 AmD 617: Smith v. Smith, 
27 N. H. 244; Woolsey v. Bailey, 27 
NS ER 272 


N. Y.—Nichols v. Mase, 94_N. Y. 
160 [mod 25 Hun 640]; Ohl v. Stan‘d- 
ard Steel Sections, 179 App. Div. 637, 
167 NYS 184; Richards v. Wresch- 
ner, 174 App. Div. 484, 156 NYS 1054, 
158 NYS 1129; Baltimore, etc., R. Co. v. 
Lowenstein, 171 App. Div. 137, 157 
NYS 5; Wilson v. Lewiston Mill Co., 
74 Hun 612, 26 NYS 847 [aff 150 N. 
Y. 314, 44 NE 959, 55 AmSR 680]; 
Youssoupoff v. Widener, 126 Misc. 491, 
215 NYS 24; Grant y. McLachlin, 
4 Johns. 34. 


faa C.—Drewry v: Phillips, 44 N. C, 
Okl.—Lonsdale Grain Co. v. John- 
Ston; 78 OK 17457189 Pu Sb9ne, s 


Pa.—Field v. Descalzi, 276 Pa. 230, 
120 A 118; W..G. Ward Lumber Co. 
v. American Lumber, etc., Co., 247 
Pa. 267, 938 A 470, AnnCas1918A 451; 
Perlman v. Sartorius, 162° Pa! 320, 29 
A 852, 42 AmSR 834; Somerset Door, 
etc., Co. v. COR AES Weber Go.,343 Pa. 
Super. 290. 

Porto Rico.—In re Porto Rico Prog- 
ress Pub. Co., 8 Porto Rico Fed. 264, 
268 [cit Cyc]. 

Tenn.—Allen v. Bain, 2 Head 100; 
Dougherty v. Curle, 2. Humphr. ore} 

Wash.—Pheenix Packing Co 
umes Ball Co., 58 Wash. 396, 108 


W. Va.—Kurner v. O’Neil, 39 W. Va. 
515, 20 SE 589. 


Wyo.—Studebaker Bros. Co. v. Mau, 
13. Wyo, 358, 80 P 151, 110 AmSR 
1001. 

Eng.—Slavonski v. La Pelletine De 
Roubaix Societe Anonyme, 137 L. T. 
Rep. N. S. 645. 


Ont.—In re Hudson Fashion 
Shoppe, Ltd., 57 Ont. L. 505, [1925] 3 
DomLR 927 [app allowed on other 
grounds 58 Ont. L. 180, [1926] 1 Dom 
LR 199]; McKenna v. ‘Hope, [1925] 
2 DomLR 460. 


[a] Oral contract governed by 
rules of association. Where an oral 
contract in Oklahoma between a brok- 
er and a grain dealer for the sale of 
wheat does not mention the terms 
and place of delivery because they 


*By HENRY H. SKYLES (§§ 164-166). 


form Sales Act is not subject to the provisions of 
such act, in another state which has adopted it, ex- 
cept so far as it speaks the common law of the former 


are understood by reason of the par- 
ties’ former transactions, and where 
it is undeystood that the sale is made 
under the same terms as former 
transactions made subject to the rules 
and customs of the Oklahoma Grain 
Dealers’ Association, the agreement 
is an Oklahoma contract governed by 
the association’s rules. Lonsdale 
Grain Co. v. Johnston, 78 Okl. 174, 
189 P 359. ; 


[b] Place of performance.—W here 
the place of making and performance 
of a contract of sale is in the com- 
monwealth, and the purchaser sub- 
sequently delivers to the seller cer- 
tain notes for the price, which are 
also payable there, the contract is 
to be performed there, notwithstand- 
ing the notes are not completed con- 
tracts until delivered to, and accept- 
ed by, the seller in another state. 
American Malting Co. 
Brewing Co., 194 Mass. 
526. 

[c] Payment of price by giving 
note.—The law of the place where the 
sale is made determines (1) whether 
a note given in payment of the price 
is to be deemed prima facie absolute 
or conditional payment (Parbox v. 
Childs, 165 Mass. 408, 43 NE 124), (2) 
or whether a note given in payment 
and afterward lost constituted pay- 
ment (Vancleef v. Therasson, 3 Pick. 
(Mass.) 12). 


Place of sale see infra § 166. 


41. U. S~—Wickham vy. Dillon, 29 
F. Cas. No. 17,612. 


Ill.— Waters vy. Cox, 2 Ill. A. 129. 
Mass.—Hardy v. Potter, 10 Gray 89. 


N. Y.—Townsend vy. Allen, 13 NYS 
73 [aff 126 N. Y.. 646 mem, 27 NE 
853 mem]. 1 


Tenn.—Allen v. Bain, 2 Head 100; 
Dougherty v. Curle, 2 Humphr. 1153. 


W. Va.—kKurner v. O’Neil, 39 W. 
Va. 515, 20 SE 589. 


And see caSes supra note 40. 


42. Albany Warehouse Co. v. F. B. 
Fisk Cotton Co., 12 Ala. A. 527, 67 S 
728; Waters. v. Cox, 2. Ill. A.«129; 
Guttman v. Cole, 21 Wkly Notes Cas 
(Pa.) 96; Studebaker Bros. Co. v. 
Mau, 13 Wyo. 358, 80 P 151, 110-Am 
SR 1001. : 


43. Gipps Brewing Co. y.- De 
France, 91 Iowa 108, 58 NW. 1087, 51. 
AmSR 329, 28 LRA 386; Osgood-v. 
Bauder, 75 Iowa 550, 39° NW 887, 1 
LRA 655; Jones v. National Cotton 
oF Cog 31 Tex. Civ. A. 420, 72 SW 


What law governs operation of stat- 
nies of frauds see Frauds, Statute of 


OLke Herrick’ Vv. King V1 OGIN. sen kal. 


v. Southern 
89, 80 NE 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 164-165] 


state.4° Where, however, it clearly appears that the 
contract was made with reference to the law of some 
other place, that law will govern;#® and where a 
different place of performance is fixed in the con- 
tract, the presumption is that the parties contracted 
with reference to the law of that place.*? 


As in the case of 
other contracts,*® if the contract of sale is valid in 
the state where it is made, it will be upheld and en- 
forced in any other state,*® although it is not in con- 
formity with, or would be invalid under, the laws of 
the latter state,°° unless the contract was made with 
reference to the laws of such state,®! or unless its 
enforcement would be in violation of the positive 
laws of such state,°* or contrary to its public pol- 


Enforceability in other states. 


SALES 


elsewhere.*®® 


icy,°* or would be injurious to the rights of citizens 


45. Schantz v. Mott, 242 Mich. 642, 
219 NW 634. 


Uniform Sales Act generally see 
supra § 10 

46. Casters v. Surprise, 70 Ind. 
A. 646, 123 NE 841; In re Hudson 
Fashion Shoppe, Ltd., 67 Ont. L. 505, 
[1925] 3 DomLR 927 [app allowed 
on other grounds 58 Ont. L. 130, 
[1926] 1 DomLR 199]. 


[a] FPresumption.—Where a con- 
tract for sale of machinery by an IIl- 
linois seller to an Indiana buyer f. 
o. b. Chicago provided that on ac- 
ceptance of the proposal the contract 
shall be deemed consummated at Chi- 
cago, a presumption arises that the 
contract is governed by the law of 
Illinois, but such presumption may 
be rebutted. Chalmers v. Surprise, 
70 Ind. A. 646, 123 NE 841. 


47. Hart v. Livermore Fdy., etc., 
Co., 72 Miss. 809, 17 S 769; Slavonski 
_v. La Pelletine’ De Roubaix Societe 
Anonyme, 137 L. T. Rep. N.S. 645. 


{a] Thus a contract of sale made 
in England is prima facie to be gov- 
erned by English law; but where the 
goods sold are made in France and 
are to be delivered in France, and 
payment is to be made in French 
money by a draft in favour of a 
French seller payable on a French 
bank, it must be inferred that the 
parties intended French law to gov- 
ern the contract. Slavonski v. La 
Pelletine De Roubaix Societe Anon- 
yme,. 1387 L. T. Rep. N. S. 645. 


[b] Contract of sale of lumber to 
be sawed, inspected, paid for, deliver- 
ed, and received in one state is gov- 
erned by the laws of that state, both 
as to its obligation and execution, al- 
though madé and signed in another 
state. Hart v. Livermore Fdy., etc., 
Co., 72 Miss. 809, 17 S 769. 


48. See Conflict of Laws § 30; 
Contracts §§ 23-29. 


49. Schlee v. Guckenheimer, 179 
Ill. 593, 54 NE 302 [rev 76 THAN, 
681]; Boothby v. Plaisted, 51 N. H. 
436, 12 AmR 140; Thayer ‘Mercantile 
Co. v. Milltown First Nat. Bank, 98 
N. J. L. 29, 119, A 94 [aff 98 N. Abela 
907, 121 A 927]; Nichols v. Mase, 94 
N. ’Y. 160 [mod 25 Hun 640]; Hoyt 
v. Thompson, 19 N. Y. 207 [writ of 
error dism 1 Black (U. 8S.) 518, 17 
L. ed. 65]. 

50. U. S.—Hogue-Kellogg Co. v. 
Webster Canning Co., 22 F. (2d) 384 
[certiorari den 277 _U. S. 592 mem, 
48 SCt 529 mem, 72 L. ed. 1004 mem]; 
Wickham v. Dillon, 29 F, Cas. No. 
17,612. 

Ala.—Weinstein v. Freyer, 93 Ala. 
257, 9 S 285, 12 LRA 700; Boit v. 
Maybin, 52 ‘Ala. 252. 


Ark.—Parsons Oil Co. v. Boyett, 44 
Ark. 230. 

Conn.—Loveland v. Dinnan, 81 
Conn. 111, 70 A 634, 17 LRANS 4119. 


Ill.— Roundtree v. Baker, 52 Ill. 241, 
4 AmR 597. 


La.—Hall v. Mulhollan, 7 La. 383. 
Me.—Torrey v. Corliss, 33 Me, 333. 
Md.—Kerr v. Urie, 86 Md. 72, 37 


A 789, 638 AmSR 493, 38 LRA 119; 
Fouke v. Fleming, 13 Md. 392. 


Mass.—Suit v. Woodhall, 113 Mass. 
391; Brockway v. Maloney, 102 Mass. 
308; Dater v. Harl, 3 Gray 482; Or- 
cutt v. Nelson, 1 Gray 536; Green- 
weed v. Curtis, 6 Mass. 358, 4 AmD 


Mich.—Webber v. 
Mich. 469; Roethke v. Philip Best 
Brewing Co., 33 Mich. 340; Kling v. 
Fries, 33 Mich. 275. 


N. H.—Cleveland Mach. Works v. 
Lang, 67 N. H. 348,°31 A 20; Smith 
v. Godfrey, 28 N. H. 379, 61 AmD 617. 


[a] Local statute requiring condi- 
tions in a printed contract of sale to 
be in a prescribed size of type does 
not apply to a contract executed in 
another state. Hogue-Kellogg Co. v. 
G. L. Webster Canning Co., 22 F. (2d) 
384 [certiorari den 277 U. S. 592 mem, 
48 SCt 529 mem, 72 L. ed. 1004 mem]. 


Donnelly, 33 


51. See supra text and note 46. 
52. Weinstein v. Freyer, 93 Ala. 
257, 9° S ENG 12 LRA 700; Nonotuck 


Silk Cer Adams Express ’Co., 256 11). 
66,99 NE 893 [aff 166 Ill. ‘A. 5191; 
Schlee v. Guckenheimer, 179 Ill. 593, 
54 NE 302; Cleveland Mach. Works 
v. Lang, 67 N. H. 348, 31 A 20; Thay- 
er Mercantile Co. v. Milltown First 
Nat; Bank, 98 N. J.’ li. 297 119 A 94 


[aff 98 N. Ty. 1D: 907, 121_A'927]; Var- 


num!‘ vi" Camp; 23. GN? FFL. 326, 25 
AmD 476. 
{a] Effect of sale with intent to 


enable another to vidlate a law of 
another state will be determined un- 
der the laws of the latter state and 
not upon the rules of state comity. 
Tegler v. Shipman, 33 Iowa 194, 11 
AmkR 118. 


As to contracts in general see Con- 
tracts § 26. 


53. Nonotuck Silk Co. v. Adams 
Express Co., 256 Ill. 76,,99 NE 897 
{aff 166 Ill. A. 525]; Nonotuck Silk 
Co. v. Adams Express Co., 256 Ill. 
66, 99 NE 893 [aff 166 Ill. A. 519]; 
Schlee v. Guckenheimer, 179 Ill. 593, 54 
NE 302; Smith v. Godfrey, 28 N. H. 
FiO) OL ‘AmD 617; Thayer Mercantile 
Co. v. Milltown First Nat. Bank, 98 
N. J. L. 29, 119, A 94, [aff 98 N. Teale: 
907, 121 A 927]; Varnum v., Camp, 
Late Ta, 326, 25 AmD 476. 


[a] Exception to the rule that a 
transfer of property, valid where 
made, is effectual everywhere, is that, 
where it is opposed to some statu- 
tory policy of the state of the rei 
site, and where it is sought to be 
enforced, the statute is paramount. 
Thayer Mercantile Co. v. Milltown 
Hirst Nato mbanky98 LN.) 0. aa 29, Lho 
A 94 [aff 98 N. J. L. 907, 121 A927]. 


of the state under its own laws.®4 
sale executed with the mutual design of reselling in 
violation of the laws of another state will not be en- 
forced in that state.55 
which is invalid where made will not be sustained 
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Accordingly, a 


On the other hand a sale 


[§ 165] 2. As Affected by Situs of Property. The 
rule that a contract of sale is governed by the law of 
the place where it is made®’ is subject to the further 
rule that the validity and effect of the sale, as a trans- 
fer of title to the property,°® particularly, as it af- 
fects creditors and subsequent purchasers, is deter- 
mined by the law of the place where the property is 
actually situated, the lex loci rei site at the time of 
the sale,°® and not by the law of a place to which it 


As to contracts in general see Con- 
tracts § 27. 


Pores Tatum v. Wright, 7 La. 


As to contracts in eonexat see Con- 
tracts § 25 


55.5 Uas: Aasrehitt v. Melcher, 43 Fed. 
641, 10 LRA 439. 


Iowa.—Davis v. 
10. 


Ann. 


Bronson, 6 Iowa 
Kan.—Feineman vy. Sachs, 33 Kan. 
621; 7).P)222,.52-AmRb4 te 
Me.—Knowlton v. Doherty, 87 Me. 
518, 338 A 18, 47 AmSR 349; Banchor 
v. Mansel, 47 Me. 58. 


ae aera SP ANSE v. Munger, 8 Gray 


N. H.—Fisher v. Lord, 63 N. H. 514, 
3 A 927. 

N. C.—Bluthenthal v. Kennedy, 165 
N. C.. 372, 81 SE 337. 

Vt.—Aiken v. Blaisdell, 41 Vt. 655; 
Gaylord v. Soragen, 32 Vt. 110, 76 
AmD 154. 

Eng.—Waymell ‘v. Reed, 5 T. R. 
599, 101 Reprint 335. 

N. S.—L. A. Wilson Co. v. Mayflow- 
er Bottling Co., 47 N. S. 441. 


Ont.—Smith vy. Benton, 20 Ont. 344. 
56. Osgood v. Bauder, 75 Iowa 550, 
39 NW 887, 1 LRA 655; ‘Weil v. Gold, 


en, 141 Mass. 364, 6 NE 229; Tredway 
v. Riley, 32 Nebr. 495, 49 NW 268, 29 


AmSR 447; Morrow y. Alexander, 24 
Ni G#'S882 
57. See supra § 164, 


58 See generally infra §§ 531-590. 


59. U. S.—Bulkley v. Honold, 19 
How. 390, 15 L. ed. 663; Gaston Vv. 
Warner, 272 Fed. 56 [certiorari grant- 
ed 256 U. S. 687 mem, 41 SCt 534 mem, 
65 L. ed. 1172 mem, ‘and aff.260 U.S. 
201, 438 SCt 18, 67 Lig ed. 210]. 


Ala.—Weinstein v. Freyer, 93 Ala. 
257, 9S 285, 12 LRA: 700. 


La.—Beirne v. Patton, 17 La. 589. 
Md.—Fouke v. Fleming, 13 Md. 392. 


Mass.—Ames_ Vv. _McCamber, 124 
Mass. 85 


N. H.—Baldwin v. Thayer, 71 N. H. 
257, 52 A 852, 93 AmSR 510. 


N. Y.—Gandy v. Collins, 160 App. 
Div. 525, 146 NYS 89 [rev on other 
grounds "914 N. Y. 293, 108 NE 415]; 
yaenan v. Conner, 40 N. Y. Super. 


Pa.—Born v. Shaw, 29 Pa. 288, 72 
AmD 633. 


W. Va.—Kurner v. O'Neil, 39 W. Va. 
515, 20 SE 589, 


[a] Rights of bona fide purchaser 
from one to whom the merchandise 
had been delivered under a contract 
of sale is not affected by a statutory 
provision of the state in which the 
original sale was made that such mer- 
chandise shall not be considered as 
the property of the buyer, or the own- 


912 [55 C.J.] 


may thereafter be removed.®° 


buyer, 


[§ 166] 3. Place of Sale. 


ership given up, until it‘shall be fully 
paid for, “although delivered into the 
possession of the buyer,’ although 
such statute entered into the terms 
of the contract of sale and became a 
part of it. Comer v. Cunningham, 77 
NY. S92, 33 Amr. 626. 

[b] Proceedings in rem to gain 
possession of or sell cars, which re- 
mained in New York in the possession 
of the owners, notwithstanding they 
assigned their right, title, and interest 
therein as security for their note, a 
contract of another state, must be 
governed by the lex rei site. Gandy 
v. Collins, 160 App. Div. 525, 146 NYS 
89 [rev on other. grounds 214 N. Y. 
293, 108 NE 415]. 


[c] Where contract of sale is writ- 
ten in one state but is executed, de- 
livered, and recorded in another state, 
where the property is located at the 
time, and where it is afterward attach- 
ed and sold on execution as the prop- 
erty of the seller, the rights of the 
seller, in an action against the attach- 
ing officer or the creditor, are to be 
settled by the law of the latter state. 
Ames v. McCamber, 124 Mass. 85. 


[d] In North Carolina it has been 
held that the lex loci contractus gov- 
erns as against a subsequent bona fide 
purchaser from a bailee of the seller, 
but the lex rei sitz governs as against 
one claiming as a creditor or under 
a creditor of the seller. Drewry v. 
Phillips, 44 N. C. 81. 


As to transfers inter vivos in gener- 
al see Conflict of Laws § 66. 


60. Weinstein v. Freyer, 93 Ala. 
257, 9 S 285, 12 LRA 700; Baldwin 
v. Thayer, 71 N. BH. 257, 52 A 852, we 
AmSR 510; French v. Hall, ; 
137, 32 AmD 341; Born v. Shaw, 35 
Pa. 288, 472 AmD 633; Guttman v. 
Cole, 21 WklyNCas 96; Kurner vy. 
O’Neil, 39 W. Va. 515, 20 SE 589. And 
see generally Conflict of Laws § 68. 


[a] Tllustration.—Where a sale is 
made in Virginia but the property, 
consisting of horses and mules, is 
subsequently sent to Pennsylvania to 
be pastured, and are there attached 
on a foreign attachment by a creditor 
of the seller, the validity of the sale 
and transfer is governed by the laws 
of Virginia. Born v. Shaw, 29 Pa. 288, 
72 AmD 633. 


Effect of removal of property in 
general see Conflict of Laws § 68. 


61. Townsend-v. Allen, 13 NYS 73 
[aff 126 N. Y. 646, 27 NE 853]. And 
see generally Conflict of Laws §8§ 64, 
66. 


fa] Thus it has been held that the 
validity and effect of a conveyance of 
personalty by a person who resides at 
the time of its execution in New 
Jersey, although the situs of the 
property conveyed is in New York, 
and the parties who take thereunder 
are residents of the latter state, must 
be determined by the laws of New 
Jersey. Townsend v. Allen, 13 NYS 
73° [aff 126 N. Y. 646 mem, 27 NE 
853]. 

62. In re Pease Car, etc., Works, 
134 Fed. 919. 


Delivery of property in general see 


According to some 
early decisions, however, the situs of the property 
within the meaning of this rule was the place where 
the owner was domiciled at the time of the sale, al- 
though the property was actually situated elsewhere; 
or in other words, the lex domicilii governed.*? 
livery of the property, sufficient to vest title in the 
is governed by the law of the state where the 
property is situated and is to be delivered.°? 


The place where a con- 


SALES 


De- 


infra §§ 295-479. 

63. See supra § 164. 

Place of making contract generally 
see Contracts § 581. 

64. Uz 
Fed. 893. 


Ky.—Miller Bros. Co. v. Blackburn 
Coal Co., 212 Ky. 447, 279 SW 618. 

Mo.—Illinois Fuel Co. v. Mobile, 
etc., R. Co., 319 Mo. 899, 8 SW’ (2d) 
834 [certiorari den 278 U. S. 640 mem, 
49 SCt 34 mem, 73 L. ed. 555]. 

N. Y.—Smith Co. v. Moscahlades, 
1938 App. Div. 126, 183 NYS 500. 


Pa.—Field v. Descalzi, 276 Pa. 230, 
120 Ay 113; 


Wash.—-Phenix Packing Co. v. 
Humphrey-Ball Co., 58 Wash. 396, 108 
P 952. 

[a] TIllustrations.—(1) A contract 
of sale which is signed by the pur- 
chaser and delivered to the seller’s 
agent in Washington, and after ac- 
ceptance by the seller in California is 
returned to the buyer by the agent in 
Washington, is a Washington con- 
tract. Phoenix Packing ,Co. v. Hum- 
phrey-Ball Co., 58 Wash. 396, 108 P 
952. (2) A contract prepared and 
signed by the sellers in Chicago, but 
not to come into effect until signed by 


the buyer in. South Carolina, is a 
South Caroli contract. Markey v. 
Brunson, 286 Fed. 893. (3) A pur- 


chase contract by railroad companies, 
sent in blank by the railroads’ Mis- 
souri agent to a coal company in II- 
linois for execution and return ‘for 
final handling,’ is made in-. Missouri, 
where the contract is executed in be- 
half of the railroads. Illinois Fuel 
Co. v. Mobile, ete., R: Co., 319 Mo. 
899,°-8 SW (2d) 8384 [certiorari den 
278 U. S. 640 mem, 49 SCt 34 mem, 73 
L. ed. 555]. (4) Where a seller from 
Texas makes an offer of sale to a 
buyer in Pennsylvania, of goods to be 
Shipped from the former to the lat- 
ter state, and the buyer submits a 
counter proposition, naming a lower 
price, and this is accepted, all by tel- 
egrams, it is a Texas contract. Field 
v., Descalzi, 276 Pa. 230, 120 A 113. 
(5) A sale of fish to be shipped from 
Newfoundland to New York is a New- 
foundland contract, where it becomes 
binding and effective only by a tele- 
gram sent by the seller from New- 
foundland. Smith Co. v. Moscahlades, 
193 App. Div. 126, 183 NYS 500. 


65. U. S.—Ladd v. Dulany, 
Cas. No. 7,971, 1 Cranch C. C: 58 


Conn.—Loveland v. Dinnan, 81 
Conn. 111, 70 A 634, 17 LRANS 1119. 


Ind.—Keiwert v. Meyer, 62 Ind. 587, 
30 AmR 206. 


Iowa.—Gipps Brewing Co. v. De 
France, 91 lowa 108, 58 NW 1087, 51 
AmSR 329, 28 LRA 386. 


La.—De la Vergne Refrigerating 
Mach. Co. v. New Orleans, ete, R. 
Co., 51 La. Ann. 1733, '26 S 455; "Mc- 
Lane v. Creditors, 47 La. Ann. 134, 
16 S 764; Newman v. Cannon, 43 La. 
Ann. 712, 9 S 439; McIlvaine v. Le- 
gare, 36 La. Ann. 359. 
ogo aeeetingh v. Mansfield, 97 Mass. 


14 ¥F. 
3. 


S.—Markey v, Brunson, 286 


[§§ 165-166 


tract of sale is made, within the meaning of the rule 
that the law of the place of sale governs,®® is the 
place where the last act necessary to complete the 
contract of sale is performed;®* or the place where 
the transaction is finally consummated by delivery 
and acceptance.°® 
in one state for acceptance in another state, upon 
such acceptance it becomes a contract of the latter 
state;°° and where an order for the purchase of 
goods is given to an agent who has no authority to 


Where an offer or order is given 


Mich.—Myers v. Carr, 12 Mich. 63. 


N. Y¥.—Wilson v. Lewiston Mill Co., 
150 N. Y. 314, 44 NE 959, 55' AmSR 
680; Youssoupoff v. Widener, 126 
Mise. 491, 215 NYS 24. 


Porto Rico.—In re Porto Rico Prog- 
ress Pub. Co., 8 Porto Rico Fed. 264, 
268 [cit Cyel. 

Wash.—Pheenix Packing Co. v. 
ae -Ball Co., 58 Wash. 396, 108 


Ont.—In re Hudson Fashion Shoppe, 
Lid., 57 Ont. L. 505, [1925] 3 DomLR 
927 [app allowed on other grounds 58 
Ont. L. 130, [1926] 1 DomLR 199]. 


[a] Tllustration.—Where a _ con- 
tract for the transfer of paintings is 
negotiated and signed by the seller 
in London and the price is paid and 
paintings delivered in London, it is 
an English contract, notwithstanding 
it is signed by the buyer in Pennsyl- 
vania and permits a repurchase in 


Pennsylvania under certain condi- 
tions. Youssoupoff v. Widener, 126 
Misc. 491, 215 NYS 24. 

[b] Separation from stock.—An 


agreement signed in Louisiana for the 
sale of a refrigerator to be shipped 
from stock at factory in Indiana is an 
Indiana contract, since the sale is not 
consummated until the refrigerator 
has been separated from the stock and 
delivered to the carrier. Consolidat- 
inant i v. Laws, 11 La. A. 676, 124 S 
(itary 

[c] Broker’s contract of purchase.— 
A purchase of cotton by New Orleans 
brokers on the Cotton Exchange there 
on order by mail from a customer, 
for which margin is deposited in a 
New Orleans bank, is a Louisiana con- 
tract, without regard to the residence 
of the customer. Jacobs vy. Hyman, 
286 Fed. 346. 

66. U. S.—In re Eby, 39 F. (2d) 
76; Muehlstein v. Hickman, 26 F. 
a 40; Bell v. Lamborn, 2 F. (2d) 


Fla.—Nettles v. Gulf Fertilizer Co., 
78 Fla. 490, 83 S 298. 


Mass.—MclIntyre v. Parks, 3 Metce. 
1207. 


Mich.—Schantz v. Mott, 242 Mich. 
642, 219 NW 634; Tyng v. Converse, 
180 Mich. 195, 146 NW 629. 

N. Y.—Ohl v. ,Standard Steel Sec- 
tions, 179 App. Div. 637, 167 NYS 184. 

Pa.—W. G. Ward Lumber Co. v. 
American Lumber, etc., Co., 247 Pa. 
267, 93 A 470, AnnCasl1918A 451. 


R. I.—Swinehart Tire, etce., Co. 


Broadway Tire Exch., 44 R. I. 253, 116 
A 755. 

{a] Illustrations.—(1) Where a 
seller’s general manager went to 


Michigan, and there orally contracted 
to furnish magnetos to a buyer which 
the buyer then and there agreed to 
purchase, the contract was made in 
Michigan. and not in New York at the 
seller’s place of business. Hricsson 
Mfg. Co. v. Caille Bros. Co., 195 Mich. 
545, 162 NW 81. (2) Where a manu- 
facturer is requested to quote a price, 
and he does so f. 0. b. the place of res-~ 
idence of the proposed customer, and 
six weeks thereafter the customer re- 


For later cases, developments and changes in the law see Annotations, same title and section number, , 


; 
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sell, but who forwards the order to his principal for 
acceptance or approval, the contract 1s deemed to 
be made at the place of such acceptance or approv- 


ali$® 


Transfer of property in goods; delivery. Unless it 
is apparent that it was the intention of the parties 
that the transaction was not to be complete until the 
delivery of the property in another place,°® a sale is 
deemed to be made at the place where it is executed 
by a transfer of the property in the goods from the 
seller to the buyer,®® although the buyer in another 


quests an order to be booked for a 
certain amount of goods at the price 
quoted, and the manufacturer accepts 
the offer, and place of the contract is 
fixed by the place of the acceptance. 
Somerset Door, etc., Co. v. O. M. Web- 
ery@o4843? Pa. Super. 290. 


67. U. S.—Shuenfeldt v. 
mann, 20 Fed. 357. 


Ill. Hump Hairpin Mfg. Co. v. Em- 
merson, 293 Ill. 387, 127 NE 746 [aff 
aor, S. 290, 42-SCt 305, 66 -L. ed, 


Towa.—Service System v. Johns, 206 
Towa 1164, 221 NW ‘777; Engs: v. 
Priest, 65 Iowa 232, 21 NW 580; Tay- 
lor v. Pickett, 52 Iowa 467, 3 NW 514; 
Tegler v. Shipman, 33 Iowa 194, 11 
AmR 118, 


La.—Erman vy. Lehman, 47 La. Ann. 
J651,,18, S650. 


Mich.—Pittsburgh Coal Co. v. 
Northy, 158 Mich. 530, 123 NW 47. 


cis Shey v. Doran, 29 Mo. A. 
397 


Pyke Be Wat laey. v. Bailey, 27 N. H. 


N. Y.—American Case, etc., Co. v. 
Griswold, 68 Mise. 379, 125 NYS 4 
[rev on other grounds 143 App. Div. 
807, 128 NYS 206]. 


[a] TIllustrations.—(1) Where a 
eorporation sends out traveling sales- 
men who take orders which are sent 
in to its central office and there ac- 
cepted and the goods shipped, the 
sales occur at the general Office. 
Hump Hairpin Mfg. Co. v. Emmerson, 
293 Ill. 387, 127 NE 746 [aff 258 U. S. 
290, 42 SCt 305, 66 L. ed. 622]. (2) 
Where a New Jersey corporation had 
its home office in Pennsylvania, and a 
contract for the sale of coal, executed 
in Michigan between its agent and a 
buyer, specified that it was not to be 
effective until approved by the “home 
office,” and the general sales manager 
in Michigan had no authority to ap- 
prove the contract, as he attempted 
to do, it was not effective until duly 
approved at the seller’s “home office” 
in Pennsylvania, and was therefore a 
Pennsylvania contract. Pittsburgh 
Coal Co. v. Northy, 158 Mich. 530, 123 
NW 47. 


{b] Authority to sell.—Where an 
agent for nonresident sellers has au- 
thority to make sales, forwarding or- 
ders, not for acceptance or rejection, 
but for execution, and enters into a 
contract for the sale of goods, and in- 
structs his principal to ship them to 
the buyer, which is done, the contract 
is made in the local state, and gov- 
erned by its laws. Erman v. Lehman, 
47 La. Ann. 1651, 18 S 650. 


68. Lewis v. McCabe, 49 Conn. 141, 
44 AmR 217. 


[a] MIllustration.—Where an agent 
sold goods to a person in Connecticut, 
subject to the approval of his princi- 
pal, who resided in New York, and the 
principal approved the contract, and 
the goods were delivered in Connecti- 
cut, where payment was expected to 
be made to the agent, the contract was 
governed by the laws of the latter 
state. Lewis v. McCabe, 49 Conn. 141, 


Junker- 
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) 


state has expressly reserved the right, which he has 
independent of agreement, to reject the goods if not 
in accordance with sample.’° 


Accordingly, in the 


absence of any agreement of the parties or any spe- 


[44 AmR 217. 


69. Iowa.—Fred Miller Brewing 
Co. v. De France, 90 Iowa 395, 57 NW 
959; Osgood v. Bauder, 15 lowa 550, 
39 NW 887, 1 LRA 655. 


Kan.— Gill v. Kaufman, 
BOL. 

La.—MclIlvaine v. Legare, 36 La. 
Ann. 359; Maillard v. Nihoul, 21 La. 
Ann. 412; Overend v. Robinson, 10 
La. Ann. 728. 

Md.—Owens v. Bowie, 2 Md. 457. 

Mass.—Weil v. Golden, 141 Mass. 
364, 6 NE 229; Ames v. McCamber, 
124 Mass. 85; Dolan v. Green, 110 
Mass. 322; Abberger v. Marrin, 102 
Mass. 70. 

Mich.—Myers v. Carr, 12 Mich. 63. 


Miss.—Hart v. Livermore Fdy., etc., 
Co., 72 Miss. 809, 17 S 769. 


16 Kan. 


at H.—Felton v. Fuller, 29 N. H. 
N. J.-Marvin Safe Co. v. Norton, 


48 N. J. L. 410, 7 A 418, 57 AmR 566. 


N. Y.—Wilson v. Lewiston Mill Co., 
74 Hun 612, 26 NYS 847 [aff 150 N. Y. 
314, 44 NE 959, 55 AmMSR 680]. 


Pa.—Perlman v. Sartorius, 162 Pa. 
320, 29 A 852, 42 AmSR 834; Braunn 
v. Keally, 146 Pa. 519, 23 A 389, 2 
AmSR 811; Whiting Mfg. Co. v. 
Fourth St. Nat. Bank, 15 Pa. Super. 
419. 


[a] Offer to buy made in the state 
where the goods are to be delivered is 
a transaction of that state and to be 
governed by the laws thereof, al- 
though the offer is accepted in anoth- 
er state. Wilson v. Lewiston Mill 
Co., 74 Hun 612, 26 NYS 847 [aff 150 
N. Y. 314, 44 NE 959, 55 AmSR 680]. 


[b] Subsequent execution of note 
by the buyer in another state, as evi- 
dence of his indebtedness, does not 
alter the place of the _ contract. 
Owens v. Bowie, 2 Md. 457. 


{ec] Sale through brokers.—Where 
a sale of goods is negotiated by bro- 
kers in the city of New York between 
residents of other states, and the 
bought and sold notes are sent to the 
respective parties, and by them con- 
firmed and returned to the brokers, 
and by them exchanged in the city of 
New York, the contracts are made in 
the city of New York. Pottash v. 
Cleveland-Akron Bag Co., 197 App. 
Div. 763,189 NYS 375 [aff 235 N. Y. 
520, 1389 NE 717]. 


When property passes see infra § 
531 et seq. 


70. Gill v. Kaufman, 16 Kan. 571. 


71. Chicago v. Di Salvo, 302 Ill. 85, 
134 NE 5. 


72. Ala.—Albany Warehouse Co. 
Vv (RIB. misk ‘Cotton (Co., 12" Ala. A. 
527, 67 S'728. 


Conn.—Loveland v. Dinnan, 81 
Conn. 111, 70 A 634, 17 LRANS 1119. 


Ga.—Atlantic Phosphate Co. v. Ely, 
82 Ga. 438, 9 SE 170. 


Ill.—Chicago v. Di Salvo, 302 I]. 
85, 134 NE 5; Peo. v. Hill Top Metals 
Min.-Go., 300 Tll. 564, 183 NE. 303; 
Illinois Terra Cotta Lumber Co. v. 


cial circumstances to the contrary,’ if an order is 
given for goods and is accepted by delivery of the 
goods to a carrier for shipment with the intention of 
transferring the property therein to the buyer, the 
place of shipment is the place of sale,** by the law 
of which the sale is governed,’* and it makes no 
difference that they are not to be paid for until they 


Owen, 64 Ill. A. 632; Brinker v. 

Scheunemann, 43 Ill. A. 659. 
Ind.—Diether y. Ferguson Lumber 

Se 9 Ind. A. 173, 85 NE 843, 36 NE 


Iowa.—Wind v. Iler, 93 Iowa 316, 
61 NW 1001, 27 LRA 219; Fred Mil- 


ler Brewing Co. v. De France, 90 
Iowa 395, 57 NW 959. 
Kan.—Williams v. Feiniman, 


14 
Kan. 288. 4 


La,—Claflin v. Mayer, 41 La. Ann. 
1048, 7 S 139. 


Me.—Banchor y. Cilley, 
Torrey v. Corliss, 33 Me. 3 


Mass.—Willson v. 
Mass. 370, 165 NE 408; Betz v. Mc- 
Morrow, 173 Mass. 8, 52 NE 1069; 
Frank v. Hoey, 128 Mass. 2633 Mil- 
liken v. Pratt, 125 Mass. 374, 28 AmR 
241s Brockway v. Maloney, 102 Mass. 
308; Kline v. Baker, 99 Mass. 253; 
Finch v. Mansfield, 97 Mass. 89; 
Orcutt v. Nelson, 1 Gray 536. 


Mich.—Sullivan vy. Sullivan, 
Mich. 5838, 38 NW 472. 


Minn.—Ballinger v. 
Minn. 262, 
646. 


38 Me. 553; 
33. 


Viahos, 266 


70 


Wilson, 76 
79* NW (1095) 772 Ams 


Mo.—Kerwin v. 


ae H.—Garland v. Lane, 46 N. H. 


N. Y.—Franklin Sugar Refining Co. 
v. Lipowicz, 247 N. Y. 465, 160 NE 
916; Smith Co. v. Moscahlades, 193 
App. Div. 126, 183 NYS 500. 


Okl.—Jaffray v. Wolf, 4 Okl. 
47 P 496. 


Pa.—Perlman v. Sartorius, 162 Pa. 
320, 29 A 852, 42 AmSR 834; W. G. 
Ward Lumber Co. v. American Lum- 
ber, -eLc.,, Co., 55 Pa, Supers1474 pate 
247 Pa. 267, QE AN 470, AnnCas1918A 
451]; Lowrey v. Ulmer, 1 Pa. Super. 
425; Estes v. Conestoga Paper Co., 19 
Pa. Dist. 319. 


Vt.—Dame v. Flint, 64 Vt. 533, 24 
A 1051. 

Can,—Bigelow Vs Craigellachie- 
Ceres Distillery Co., 37 Can. S. C. 


Doran, 29 Mo. A, 


303, 


oie! —Timossi v. Palangio, 6 Que. 


Pr. 452; Gravel v. Gendreau, 5 Que. 
Pr. 360. 

[a] Tllustrations.—(1) Where a 
manufacturing company in Iowa, 


soliciting in Connecticut through an 
agent, obtained an order for jewelry 
to be delivered free on board trans- 
portation companies in Iowa} the sale 
was made in Iowa. Johnson Coun- 
ty Sav. Bank v. Walker, 80 Conn. 509, 
69 A 15. (2) Where an agent for 
nonresident dealers had authority 
only to exhibit samples and receive 
orders for communication to his prin- 
cipals for acceptance or rejection, an 
order so transmitted became a con- 
tract when it was accepted and the 
goods were delivered to the carrier, 
and the contract was governed by the 
law of the place of shipment. Claflin 
v. Mayer, 41 La. Ann. 1048, 7 S 139. 


73. See cases supra note 72. ; 


Law of place of sale generally see 
supra § 164. 
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arrive in a state to which they are shipped,‘* or that 
a loan is made and security given in the latter state 
Where, however, it is the 
intention of the parties that the property shall not 
pass until delivery by the carrier to the buyer and 


for the purchase price.*® 


acceptance by him at the place of 


latter place is the place of sale,*° by the law of which 
the sale is governed,*? and this is also true where the 
title is not to pass until they are received and paid 


IV. 


[§ 167] A. What Law Governs. 


sale is to be construed according to the law of the 
state or country wherein it was made,” at least where 
it is to be performed in the same state or country,’ 
the property is situated there and the parties in- 
tended that the law of that state or country should 
apply;° but even though a contract would ordinarily- 
be construed according to the: law of another state 


wherein it was made, yet, where no 


law of that state is introduced, the case must. be 
decided in accordance with the common law of the 


forum.® 


74. Albany Warehouse Co. v. F. B.{ 
Wisk. Cotton y Coy, 4 be Alar Acne ly LOe 
S 728; Houghtaling v. Bell, 19 Mo. 
84, 59: AmD 331. 


75. Ballantine v. Fenn, 88 Vt. 166, 
92 A 3. ‘ A 


[a] Thus, where a mortgage is 
given partly to secure a loan and 
partly to secure the performance of 
a contract for the purchase of goods 
executed without the state, the fact 
that the loan is made within the 
state does not affect the place of mak- 
ing the contract for the purchase of 
the goods. Ballantine v. Fenn, 88 Vt. 
166, 92 A 3. 


76. Kkan.—Julius 
Brewing Assoc. 
730, 50 P 956. 
rigs Ciena v. Brady, 26 La. Ann. 
749. 

Me.—Wasserboehr. vy. Boulier, 
Me, 165, 24 A 808, 30 AmSR 344. 

Minn.—Theo. Hamm Brewing Co. 


v. Young, 76 Minn. 246, 79 NW 111, 
396. 


Winkelmeyer 
v. Nipp, 6 Kan. A 


84 


Tenn.—Rome Furniture, ete., Co. 
v. Walling, (Ch. A.) 58 SW 1094, 
Wash.—Pheenix. Packing Co. v. 


Humphrey-Ball Co., 58 Wash. 396, 108 
P95. 


Ont.—McKenna v. 
DomLR 460. 


Que.—Walker v. 
Pr1330. 


[a] TIllustration.—Where a buyer 
in Ontario purchases goods from a 
seller in Quebec, delivery to be made 
at the seller’s risk and expense at 
the buyer’s place of residence; the 
contract is made in Ontario, and the 
law of Ontario governs. McKenna vy, 
Hope, (Ont,) [1925] 2 DomLR 460. 


[b] Right of inspection.—Where, 
under a contract of sale, the goods 
are to be shipped from one state to 
another, and the purchaser is al- 
lowed three days in which to exam- 
ine the goods before accepting them, 
title to the goods does not pass until 
acceptance, so that the law of the 
place of delivery to the buyer goy- 
erns. Phoenix Packing Co. v. Hum- 
phrey-Ball Co., 58 Wash. 396, 108 P 
952. 


77. 


Hope, [1925] 2 


Gervais, 5 Que. 


See cases supra note 76. 
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sale is made. 


destination, the | the carrier,’® 


CONSTRUCTION 


[By Sranuey A. Hackerr] 


A contract of 


9 
evidence of the state. 


[§§ 166-168 } 


Where goods are ordered from one state to — 
be sent from another state to the purchaser “ec. 0. 
d.,” there is a difference of opinion as to where the 
Some courts hold that it is made in the 
state of the seller when the goods are delivered to 
and others that there is no sale until 
the goods arrive at their destination, and the price 
is collected by the carrier, and the property actually 
delivered to the purchaser.®°® 


OF CONTRACT? 


Contract providing for delivery f. 0. b.7 a named 
city in a certain state will be construed according 
to the laws of that state.® 


Where purchaser is bankrupt, and the goods were 
received and retained by him in the state wherein 
he resided and was engaged in business, the contract 
must be construed according to the law of that 


[§ 168] B. General Rules—1. In General. In the 
construction of contracts of sale, the intent of the 


parties as expressed in the language used must goy- 


Law of place of sale generally see 
supra § 164 

78. Ala.—Albany Warehouse 
v. F. B. Fisk Cotton Co., 12 Ala.—A: 
527, 67.S 728, ; i 

Conn.—Lewis v. McCabe, 49 Conn. 
141, 44 AmR 217. 


Iowa.—Hamilton v. Jos. Schlitz 
Brewing Co., 129 Iowa 172, 105 NW 
438, 2 LRANS 1078. 

La.—Mcllvaine vy. Legare, 
Ann. 359. 

Mich.—Rindskopf v. De Ruyter, 39 
Mich. 1, 33 AmD 3841. 

Wash.—Pheenix Packing Co. v. 


36 La. 


Humphrey-Ball Co., 58 Wash. 396, 
108 P 952. 
[a] Question for jury.—That the 


seller, residing in another state, took 
a bill of lading in the name of its 
local manager, .-who indorsed the 
same, and that it was forwarded with 
a draft showing that a delivery of 
the goods was not to be made to the 
buyer in the state until payment of 
the price, did not, as a matter of law, 
show that the sale took place in the 
state, but the question was for the 
jury to determine upon all the facts. 
Hamilton v. Jos. Schlitz Brewing Co., 
129 Iowa 172, 105 NW 438, 2 LRANS 
1078. 

79. Ala.—Pilgneen 
Ala. 368. 

Ark.—State v. Carl, 48 Ark. 358, 51 
AmR 565. 

Ill.—Carthage v. Duvall, 
234, 66 NE 1099; 
ple; 21 ST. As 213, 

Me.—State v. Peters, 91 Me. 31, 39 
A 342; State v. Intoxicating Liquors, 
73 Me. 278. 

N. C.—Norfolk Southern R. Co. v. 
Baraca: 104.N. C. 25,10 SE 88, 5 LRA 


Ve, potate,. Gl 


202 Til. 
Brechwald vy. Peo- 


Pa.—Com. 'v. ‘Fleming, 130 Pa. 138, 
18 A 622, 17 AmSR 7638, 5 LRA 470, 


W. Va.—State v. Flanger, 88 W. 
Va. 53, 17 SE 792, 45 AmSR 832, 22 
LRA 4380. 


As passing title see infra § 599, 


80. U..S. v.Clune, 26 Fed. 515; 
U. S. v. Shriver, 23. Fed, 134;, State 
v. Winfield, 115 Mo. 428, 22 SW 363, 
87 AmSR 406; State v. O’Neil, 58 Vt. 
140, 2 A 586, 56 AmR 557, 


As passing title see infra § 599. 
1. Construction of: 


Co.| Contracts: 


Generally see Contracts §§ 481-592. 
Of sale: 


As affecting performance see in-— 


fra §§ 283-530. 


Of corporate stock see Corpora- - 


tions §§ 754, 798, 1055. 
Of logs and lumber see Logs and 
Logging § 90. 
Warranties see infra §§.699, 700. 


2. Willson v. Vlahos, 266 Mass. 
370, 165 NE 408. 


[a] Implied terms.—The law of 
the state wherein the offer was ac- 
cepted controls a claim that certain 
rights are a part of the contract by 
implication. Amos vy. Walter N. Kel- 
ley Co., 240 Mich. 257, 215 NW 397. 


3. Markey v. Brunson, 286. Fed. 
893; In re Pittsburgh Industrial Iron 
Works, 179 Fed. 151 [mod on other 
grounds sub nom. Guarantee Title, 
etc., Co. v. First Nat. Bank, 185 Fed. 
373, 107 CCA 429, 193 Fed. 52,113 CCA 
382); Home Pattern Co.’ v.. W.. W. 
Mertz Co., 86 Conn. 494, 86 A 19; 
Montreal Cotton, etc., Waste Co. v. 
Fidelity,’ etc., Co., 261 Mass. 385, 158 


NE 795: W. G. Ward Lumber Co. v. 
American Lumber, etc., Co:, 55 Pa. 
Super. 147, 


4. Youssoupoff v. Widener, 246 N. 
174, 158 NE 64, 
5. Youssoupoff v. Widener, supra. 


6. John B. Frey Co. v. S. Silk, Inc., 
245 Mass. 534, 140 NH 259. 


Ye 


fe OE Oc De? cola ae Daiinon 
8. Northwestern Terra Cotta Co. 
v. Caldwell, 244 Fed. 491, 148 CCA 


257 [certiorari den 242 U. S. 648, 37 
SCt 212,61 L..ed. 542]; In re Pitts- 
burgh Industrial Iron Works, 179 
Fed. 151 [mod on other grounds sub 
nom. Guarantee Title, ete, Co. v: 
First Nat. Bank, 185 Fed. 373, 107 
CCA 429, 193 Fed. 52, 113-CCA 382]; 
Griffin v. Metal Product Co., 264 Pa. 
254, 107 A 718. 


9. In re Mutual Motors Co., 260 
Fed. 341; Walter A. Wood Mowing, 
etc., Mach. Co. v. Croll, 231 Fed. 679, 
145 CCA 565; In-re Stoughton Wagon 
Co., 281 Fed. 676, 145 CCA 562; Peter 
Schuttler Co. v. Gunther, 222 Mich. 
430, 192 NW 661. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ern, 10 in so far as it may be given effect without 
The intention of the 
parties must be gathered from the whole agree- 
ment,*? and in case of doubt by reference to the 
subject matter,** the situation of the parties,!* the 
course of dealing between them,1® and the object 
which they had in view,+® together with all the facts 
and circumstances surrounding the transaction and 
attending the making of the eontract.17 


violating legal principles.11 


be given to the réal intention of 


TOL tr S.—Matthew Smith Tea, 
etc., Co. v. Lamborn, 10 F. 
[certiorari den 271 U.S. 
aS AS? Ct. 68'S mem 0! “Ty. 
mem]; In re’ Cooper, 226 Fed. 317; 
Wheeler vy. Walton, etc., Co., 64 Fed. 
664 [aff 67 Fed. 45, 14 CCA 300]. 


Ala.—Scott v. Baber, 13 Ala. 182. 


Ark.—Moore yv. Bennitt, 147 Ark. 
216,.227 SW 753. 
Del.—Smith v. Kemather, 24 Del. 


572, 76 A 482. ~ 


Ill.—United Romanian Meat Mar- 
Hstyuete, Co. v. Abramson, 218 Ill. 


Ind.—Beatty v. Miller, 47 Ind. A. 
494, 94 NE 897. 

Iowa.—St. Louis Refrigerator Co. 
v. Vinton Washing-Mach. Co., 79 
Iowa 239, 44 NW 370, 18 AmSR 366. 

N. J.—Fletcher v. Interstate Chem- 
eal Gor, 945 Ne Ie as soos blo. A. TOO 
fat, So No SS Leb 43 112A Betis 17 
ALR 92]. 

N. Y¥.—Kelley v. Upton, 12 N. Y. 
Super. 336; Gallup v. Sterling, 22 
Misc. 672, 49 NYS 942. 

Or.—Kelp Ore Remedies Corp. 
Brooten, 129 Or. 357, 277 P 716. 


Vv. 


Wash.—Rothrock v. Hunter, 66 
Wash. 543, 119 P 1114. 
Ont.—Sierichs v. Hughes, 42 Ont. 


L. 608. 

Sask.—Duchzysezn v. Bronfman, 14 
Sask. L. 59. 

11. Fletcher v. Interstate Chem- 
ical Co.,;'94 ‘N:-J. -Lb.’ 332; 110A ‘709 
a8 N.oJ. ds 548, 112147887, 17: ALR 

12. 
ST 

Ala.—Scott v. Baber, 13 Ala. 182. 

Ark.—Weil v. Chicago Pneumatic 
Tool Co., 138 Ark. 534, 212 SW 313. 

Cal.—Kennedy v. Lee, 147 Cal. 596, 
S20 2572 

Mich.—People’s Ice, ete, Co. Vv. 
Field Pure Ice Co., 161 Mich. 311, 126 
NW 413. 

N. Y¥.—-Kelley v. Upton, 12 N. Y. 
Super. 336. 

Construction of contract as whole 
generally see infra § 169. 

13. U. S.—wWorcester Post Co. v. 
Parsons, 257 Fed. 774 [aff 265 Fed. 
591]; T B. Walker Mfg. Co. v. Swift, 
200 Fed. 529, 119 CCA 27, 43 LRANS 
730. 

Ark.—Yellow Jacket Mining Co. 
Tegarden, 104 Ark. 573, 149 SW 518, 

Md.—Rutledge v. McAfee, 72 Md. 
28, 18 A 1103. 

Mass.—Letts-Parker Grocer Co. v. 
Marshall, 232 Mass. 504, 122 NE 647. 

Mo.—Graham Paper Co. v. Nation- 
al Newspapers Assoc., (A.) 193 SW 
1003. 


U. S.—In re Cooper, 226 Fed. 


Nev.—Kennedy v. ied eee i 13 Nev. 
229. 
Vt.—Parker v. Adams, 47 Vt. 139. 


14, U. S.—Griffin Grocéry Co. v. 
Richardson, 10 F. (2d) 467; Wor- 
cester Post Co. v. Parsons, 257 Fed. 
774_ [aff 265 Bed. 591]; ° McKell: vy. 
Chesapeake, ete., R. Co., 175 Fed. 321, 
99 CCA 109, 20 AnnCas 1097, 186 
Fed. 30, 108 CCA 141 [certiorari den 
238 U. S. 683 mem, 35 SCt 987 mem, 
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Effect must | parties.?? 
the parties, al- 
59 L. ed. 1498 mem]. 
Md.—Rutledge v. McAfee, 72 Md. 


28,18 A 1108. 
Mass.—Fullam  v. 
Wire Cloth Co., 196 Mass. 
NE Tit. 
Mo.—Graham Paper Co. v. Nation- 
a ees Assoc., (A.) 193 SW 
Nev.—Kennedy  v. 
Nev. 229. ‘ 
Tenn.—Southern Pub. Assoc. Vv. 
Clements Paper Co., 139 Tenn. 429, 
201 SW 745, LRA1918D 580. 


Vt.—Parker v. Adams, 47 Vt. 139. 


[a] Nature of business in which 
the parties are engaged, and to which 
the contract relates, may be con- 
sidered. Greenfield v. Frame, 237 N. 
Y. 236, 142 NB, 597. 

[b] Business relations.—The writ- 
ten instruments which constitute the 
contract between a commission mer- 
chant and a manufacturer, and which 
are claimed by the manufacturer to 
evidence a sale and by the commis- 
sion merchant to evidence a trans- 
action in which he acted as the man- 
ufacturer’s agent, are to be inter- 
preted in the light of the business 
relations and methods of the parties. 
Avondale Mills v. Benchley, 244 Mass. 
153, 188 NE 586. 

15.20) Bot Walker?? Mfg. .Co.! v. 
Swift, 200 Fed. 529, 119 CCA 27, 43 
LRANS 730. 

[a] Previous dealings (1) of the 
parties (Southern Pub. Assoc. v. 
Clements Paper Co., 139 Tenn. 429, 
201 SW 745, LRA1918D 580) (2) un- 
der a like ‘contract® (EK. Greenfield’s 
Sons v. Frame, 237 N. Y. 236, 142 
NE 597) may be considered. 

Evidence to aid construction see 
infra § 211. 

16. U. S.—Worcester Post Co. v. 
Parsons, 257 Fed. 774 [aff 265 Fed. 
591]; In re Cooper, 226 Fed. 317. 

1ll.—Sinclair Refining Co. v. W. J. 
Newman Co., 224 Ill. A. 401. 

Mo.—Graham Paper Co. v. Nation- 
al Newspapers Assoc., (A.) 193 SW 
10038. 

Nev.—Kennedy  v. 13 
Nev. 229. 

N. Y.—Browne v. Paterson, 165 N. 
Y. 460, 59 NE 296. 


Wright, etce., 
474, 82 


Schwartz, 13 


Schwartz, 


17. U. S.—Cleveland, ete, Brew- 
ing. Co. v.. Charles S. May Co., 292 
Fed. 235 [aff 296 Fed. 701]; T. B. 


Walker Mfg. Co. v. Swift, 200 Fed. 


529, 119: CCA! 27, -48 LRANS 730; 
Reynolds v. Palmer, 21 Fed. 433: 

Cal.—Jones-McLaughlin, Inc., 
Kelly, 100 Cal. A. 815, 279'P i076: 
L. C. Morgan Co. v. Christensen, 65 
Cal. A. 474, 224 P 441. 

Colo.—Scott Supply, ete, Co. v. 
Roberts, 42 Colo. 280, 93 P 1123. 

Ga.—National Rosin Oil, ete., Co. 


v. South Atlantic Coal Co., 23 Ga. A. 
87, 97 SE 559. 

Ill.— Smith v. Gillett, 50 Ill. 
Sinclair Refining Co. v. W. J.. 
man Co., 224 Ill. A. 401. 

Ind.—Beatty v. Miller, 47 Ind. A. 
494, 94 NE ‘897. 

Iowa.—McCormick Harvesting 
Mach. Co. v. Williams, 99 Iowa 601, 


290; 
New- 
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though this requires a departure from the strict let- 
ter of the contract;1® but where the contract of sale 
is lawful, simple, and unambiguous, it will be given 
full effect according to its terms;!° it may be so clear 
and free from ambiguity and contradiction in its 
terms that nothing is left for construction;?° and 
generally an express written contract of sale is, in 
the absence of fraud or mistake, conclusive on the 
If possible, a contract of sale will be in- 


68 NW 907. 

Mo.—Graham Paper Co. v. Nation- 
al Newspapers Assoc., (A.) 193 SW 
1003; Riley-Wilson Grocer Co. v. 
Seymour’ Canning Co., 129 Mo. A. 
325, 108 SW 628; Del Bondio v. Ja- 
cob Dold Packing Co., 79 Mo. A. 465. 
te ey v. Schwartz, 13 Nev. 


N. Y.—Greenfield v. Frame, 237 N. 
Y. 236, 142 NE 597; Browne v. Pat- 
erson, 165° N. Y: 460,59 NE 296; Tall-) 
cot -v. ‘Arnold,: 61.N. Y.' 616; Bron- 
son v. Gleason, 7 Barb. 472. 

Oh.—Amicon v. Holtz, 26 Oh. A. 485, 
160 NE 482. 


Tenn.—Southern Pub. Assoc. v. 
Clements Paper Co., 139 Tenn. 429, 
201 SW 745, LRA1918D 580; Carnegie 
Steel Co. v. Chattanooga Constr. Co., 
(Ch. A.) 38 SW 102. 

Tex.—Streeper v. Frieberg, 
A. Civ. Cas. § 240. 

Vt.—McGowan v. Griffin, 69 Vt. 168, 
eae 298; Parker v. Adams, 47 Vt. 


3°. Tex. 


Va.—Shock vy. Gowing, 71 W. 


Ww. 
Va. 250, 76 SH 441 


Alta.—Cummings Grain 
Butcher, 66 DomLR 462. 


[a] Rule refers (1) not only to the 
general conditions under which the 
contract was made, but also to legal 
(Jolsen’s Taendstikfabrikker y. Thur- 
ber, 118 N. Y. 684; 23 NE 808) (2) 
and physical (Tallecot v. Arnold, 61 
N. Y. 616) conditions. (3) The con- 
tract is to be viewed in the light of 
the prevailing conditions and circum- 
stances which were within the con- 
templation of the parties at the time 
of its execution. Wigan v. La Fol- 
lett, 84 Or. 488, 165 P 579. 


[b] Weight of circumstances.— 
The circumstanees attending the mak- 
ing of a contract of sale are entitled 
to great weight in arriving at the 
intention of the parties. Del Bondio 
vas eeee Dold Packing Co., 79 Mo. A. 


CO: Vv. 


18. Shultz v. Johnson, 5 B. 
(Ky.) 497; Kingfisher Mill, etce., 
Vic Westbrook, 79 Okl. 188, 192 P 209. 


{a] Inapt or inaccurate expres- 
sions.—The intention of the parties 
“must prevail over verbal inaccura- 
cies, inapt expressions, and the dry 
words of the stipulation.” Kingfish- 
er Mill, ete., Co. v. Westbrook, 79 
Ok1. 188, 189. 192 P 209. 


19. New York Oversea Co. v. War- 
field-Pratt-Howell Co., 70 Cal. A. 724, 
234 P 405; Cadillac Mach. Couey. 
Mitchell- Diggins Iron Co., 205 Mich. 
107; 171 NW 479; Chenault v. Mauer 
Mercantile Co., 54 Okl. 651, 154 P 507. 

[a] Contract of sale is law be- 
tween parties.—J. A. Fay, etc., Co. v. 
ie ape Box Go, “170 La. 6025-128 


20. Caney Glass Co. vy. Pittsburg 
Plate Glass Co., 157 Mo. A. 628, 138 
SW 6738. 

a Ala.—Morgan v. Smith, 29 Ala. 

Kan.—Phelps-Bigelow Windmill Co. 
v. Piercy, 41 Kan. 7638, 21 P 798. 

Ky.—O’Neal v. M. Rumley Co., 
SW. 521, 21 KyL 936. 


La.—Fortier v. Zimpel, 6 La. Ann. 
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terpreted to be mutual instead of unilateral,?? and to ~ 


be binding on both parties.?? While the parties must 
be held to what they have in fact agreed on, although 
the result may be harsh or inequitable,?* if the con- 
tract is open to construction, that construction should 
be adopted which is equitable and will prevent fraud 
or injustice.?® 

Even after an assignment of the contract the rights 
of the, parties are to be determined from the lan- 
guage of the original contract.?°® 


Punctuation should be considered in arriving at 
the meaning of the contract.?” 


Statutory rules of construction. The Uniform 
Sales Act is simply a statement of the rules appliea- 
ble in the construction of sueh contracts as are made 
by the parties.?® 


[§ 169] 2. Consideration of Whole, or Parts of, 
Contract—a. In General. A contract of sale is to 
be considered and construed as a whole;?° all of its 
terms and provisions are to be considered®® and con- 
strued together;?! and, if possible, effect must be 
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[$§ 168-170 


given to every word, phrase, and term,®? the court 
not. being at liberty to say that a certain term or 
provision is not important®* or to speculate as to 
whether it is or is not material and important.** 
The same expressions used in different parts of the 
contract should usually be interpreted in the same 
sense.2> The foregoing rules are applicable to a 
contract containing both printed and written or type- 
written provisions, in so far as there is no irreconci- 
lable conflict in the provisions ;*?° but in case of con- 
flict or inconsistency, the written or typewritten por- 
tion will control the printed.** 

[§ 170] b. Matters Constituting Contract—(1) In 
General. 
which expressly purports to cover the entire agree- 
ment, matters not embodied therein, but which were 
stated orally or in writing in the preceding negotia- 
tions,** or were stipulated orally when the contract 
was executed,®® are not a part of the contract. In 
other words, all prior negotiations, conversations and 
oral promises are merged in,*® and extinguished 


Where there is a written contract of sale. 


53; Leake v. Parson, 3 La. A. 4" 


Mo.—Beck, ete., Iron Co, v. Hol- 
beck, 109 Mo. A. 179, 82 SW 1128. 


Oh.—Schroeder v. Kisselbach, 5 Oh. 
Dec. (Reprint) 158, 3 AmLRec 295; 
puneus v. Payne, 1 Oh. Dec. (Reprint) 


Okl.—Fairbanks v. Miller, 80 Okl. 
265, 195 P 1083. 


[a] Credit memorandum has “all 
the force and effect of any other writ- 
ten contract, and should be enforced 
according to its expressed provisions, 
in the asence of allegations and 
proof of fraud, accident, or mistake 
in its execution, or ambiguity in its 
language.” Red Motor Car Co. v. 
Goad Motor Co., (Tex. Civ. A.) 24 
SW (2d) 67, 68. 


22. Southwest, Pipe Line Co. v. 
Empire Natural Gas Co., 33 F. (2d) 
248, 64 ALR 1229. 


23. Dunn v. Freeman, 24 Ga. A, 
504, 101 SE 393. 


24. Gibbs v. Hersman, 73 Cal. A. 
732, 239 P 350; Loughridge v. Allen, 
38 SW 698, 18 Kyl 894. 

25. St. Louis Refrigerator, etc., Co. 
v. Vinton Washing Mach. Co., 79 lowa 
239, 44 NW 370, 18 AmSR 366; Van 
man vy. Stanchfield, 8 Minn. 518; 
Tipton v. Feitner, 20 N. Y. 423. 


26. Dustan v. McAndrew, 44 N. Y. 
72; Smith v. Foster, 36 Vt. 705. 


27. Van Eman vy. Stanchfield, 8 
Minn. 518. 


28. Minneapolis Threshing Mach. 
Co. v. Hocking, 54 N. D. 559, 209 NW 
9916. 

{a] In Georgia, to determine in- 
tone of parties to formal contract for 
sale of coal, signed by both parties, 
and whether complete contract was 
made, the contract and buyer’s con- 
temporaneous written’ 
returned therewith should be consid- 
ered together, in view of Civ. Code 
(1910) § 5789, relating to contempo- 
raneous writings. National Rosin 
Oil, etc., Co. v. South Atlantic Coal 
Co., 23 Ga. A. 87, 97 SE 559. 

29. U.S.—Southwest Pipe Line Co. 
v. Empire Natural Gas Co., 33 F. (2d) 
248 rate 25 F. (2d) 742). 

Mo.—Lyons Milling Co. v. Farmers’ 
Supply Co., 212 Mo. A. 390, 245 SW 
572. 


. N. Y.—Poel v. Brunswick-Balke- 
Collender Co., 216 N. Y. 310, 110 NE 
619; Anderson v. Read, 106 N. Y. 333; 
13 NE 292. 


_ 


qualification, 


Or.—Wigan v. La Follett, 84 Or. 


488, 165 P 579. 


Philippine.—Barretto v. Santa Ma- 
rina, 26 Philippine 200. 


Ascertaining intent from whole 
agreement see supra § 168. 

30. Bass v. Veltum, 28 Minn. 512, 
11 NW 65. 


31. John Deere Plow Co. v. City 
Hardware Co., 175 Ala. 507, 57 S 766. 


32. U. S—National Bank of Com- 
merce v. Lamborn, 2 F. (2d) 23, 36 
ALR 509. 


Cal.—L. C. Morgan Co. v. Chris- 
tensen, 65 Cal. A. 474, 224 P 141. 


Iowa.—Mortemoth Co. v. Home Fur- 
niture Co., 233: NW 133. 


Minn.—Bass vy. Veltum, 28 Minn. 
512, 11 NW 65. 


N. Y.—Poel v. Brunswick-Balke- 
Collender Co., 216 N. Y. 310, 110 NE 
619; Midland Lipseed Products Co. v. 
Viall, 213 App. Div. 92, 209 NYS 572. 


Okl.—Waggoner Refining Co. v. Bell 
mie ete.; Co. 117 Okl. 55,°244 BP. 756. 


. C—ZJ. A. Fay, ete., Co. v. Mims, 
151 hice 484, 149 SE 246. 


33. Burrows v. Warren, 9 F. (2d) 1. 


{a] Court should consider the 
fact that merchants do not generally 
put into contracts of sale stipulations 
to which they do not attach some val- 
ue or importance. Browne v. Pater- 
son, 165 N. Y. 460, 59 NE 296. 


34. National Bank of Commerce v. 
Lamborn, 2 F. (2d) 23, 36 ALR 509; 
Waggoner Refining Co. v. Bell Oil, 
etc., Co., 117 Okl. 55, 244. P 756. 


35. Woolf v. Allen, 4 Terr. L. 431. 


36. Poel v. Brunswick-Balke-Col- 
lender Co., 216 N. Y, 310, 110 NE 619. 
See Siegel v. Huebshman, 187 App. 
Div. 548, 176 NYS 71 [aff 230 N. Y. 
571, 180 NE 897] (where a sales con- 
tract providing for deliveries to the 
buyer through factors contains print- 
ed provisions that credit to be extend- 
ed the buyer is to be determined and 
guaranteed by the factors, and also 
contains typewritten provisions as to 
“terms,” the printed provisions are 
material, and are not to be disregard- 
ed because of the typewritten provi- 
sions). 

Printed statements on letter heads 
or order sheets as part of contract see 
infra § 170. 

37. U. S.—Interstate Iron, etc., Co. 
v. Northwestern Bridge, ‘ete., 'Co., 278 


Fed. 50 [certiorari den sub nom. John 
v. Interstate Iron, etc., Co., 258 U. S. 
628, 42 SCt 461, 66 L. ed. 799]. 


Ark.—Planters’ Fertilizer, etce., Co. 
v. Columbia Cotton Oil Co., 126 Ark. 
19, 189 SW 166. 


Ida.—Weeter v. Reynolds, 48 Ida. 
611, 284 P 257. 


Ill.— Peerless Pattern Co. v. Bar- 
then, 199 Ill. A.:595. 


La.—Lyons Milling Co. v. Cusima- 
no, 161 La. 198, 108 S 414 [annulling 
4, a, As 131. 


Mich.—Russell vy. Bondie, 51 Mich. 
76, 16 NW 239. 


Miss.—International Harvester Co. 
v. Merrimac Veneer Co., 120 Miss. 550, 
81S 277%. 


Mont.—Backer v. Parker-Morelli- 
Barclay Motor Co., 289 P 571. 


Ss. C—J. A. Fay, ete., Co. v. Mims, 
151 S. C. 484, 149 SE 246. 

Tex.—Wolf v. whee ai 
(Civ. A.) 247 SW 322 


38. South Bend aWeoten Co. v. Ja- 
cob Reed’s Sons, 273 Pa. ‘140, 116 A 
805; Rockford Milling Mach. Co. v. 
Laughlin, (S. D.) 227 NW 374. Com- 
pare Meyer v. Packard Cleveland Mo- 
tor Co., 106 Oh. St. 328, 140 NE 118, 
28 ALR 986 (the language of a con- 
tract of sale, “All promises, verbal 
agreements, or agreements of any 
kind pertaining to this purchase not 
specified herein, are hereby expressly 
waived,” does not exempt the contract 
from the effect of a general advertise- 
ment of the seller). 


Two or more written contracts or 
instruments generally see infra § 171. 


39. In re Cooper, 226 Fed. 317; 
Rockford Milling Mach. Co. v. Laugh- 
lin, (S. D.) 227 NW 374. 


a] ’In absence of fraud, accident 
or mistake, the court will enforce the 
written contract but not an alleged 
oral agreement not incorporated in the 
written agreement. H. F. Watson Co. 
v. Atlantic Refining Co., 42 F. (2d) 
449, 


40. U. S.—Hettrick Mfg: Co; vy. 
Waxahachie Cotton Mills, 1 F. (2d) 
9138. See Riverside Fibre, etc., Co. y. 
O. C. Keckley Co., 32 F. (2d) 23 (rec- 
ognizing the rule, but holding it inap- 
plicable to the letter in question 
which is not a complete contract or 
accepted proposition). 

Ala.——MecGowin Lumber, etc., Co. v. 
Camp Lumber Co., 16 Ala. A. 288, 77 


etc. €o.,; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 
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§ 170] 


by,* the written contract. 
Printed conditions on the letterhead, billhead or | 


order blank of one party which are not specifically 
referred to or incorporated in the contract written 
or typewritten upon the paper, and are not called to 
the attention of the other party, will not ordinarily 
be regarded as a part of the contract ;** but the rule 
is otherwise as to printed conditions on the letter- 
head, order blank, sales slip, or contract form upon 
which the order or contract is written or typewritten 
where they are expressly made a part of the con- 
tract*® or where they are so set forth and are so 
related to the writing and subject matter of the con- 
tract as fairly to manifest to the other party an in- 
tent that they are to be obligatory on him.*# 


Implied terms generally.*® In the absence of any 
agreement that the seller shall be relieved from com- 
pliance with an applicable statute, an agreement to 
comply therewith will be impled.*® However, a 
term or provision will not be implied in opposition 
to the express terms of the contract of sale;#* an 
obligation on the part of the seller to supply the 
funds necessary to the performance of the contract 
by the buyer will not be implied;#®8 a promise by the 
buyer to remove the property from the premises of 
the seller or other locality where it happens to be 
will not be read into and made a part of a bare con- 


S 433. 
Cal.—Tockstein v. Pacific Kissel 
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(1) an absolute contract of sale (Ros- 
enbaum Hardware Co. v. Paxton Lum- 
ber Co., 124 Va. 346, 97 SE 784) (2) 
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tract for the sale of personal property;*® and a con- 
tract for the sale of materials to a person erecting 
a building for a third person and for delivery to 
such third person will not be construed as containing 
an implied obligation on the part of the buyer to use 
the materials solely in work to be done by him for 
the third person.®° } 


Statute. A contract of sale as entered into must 
be read as though a pertinent statute were incor- 
porated into, and made a part of its terms and pro- 
visions,°? and in ease of conflict between the contract 
as signed and the statute, the latter must prevail.*? 


Governmental regulations. Where the contract 
expressly provides that it is subject to government 
regulations, it is subject to pertinent regulations 
adopted or promulgated thereafter while the contract 
is executory.°? 


Rules of exchange or trade association, such as a 
grain exchange or a silk or cotton association, are 
part of a contract of sale when made so by express 
provision or reference in the contract;°4 and, in 
the case of a grain exchange, a person impliedly 
agrees to be bound by its rules and regulations when 
he orders a sale or purchase of grain by a broker 
or commission merchant on the exchange;** but, al- 
though the contract is to be governed by the rules and 
regulations of a board of trade, a particular regu- 
[a] Extravagant conception.— 


That the seller “should be agreeing to 
perform both sides of the contract 


‘Bradley v. Fagala, 


Kar Branch, 33 Cal. A. 262, 164 P 906. 


Ga.—Wayne Oil Tank, etc., Co. Vv. 
Claxton Oil Co., 32 Ga. A. 530, 124 SE 
Te. 


Ill.—Zalapi v. Holcomb, etc., Mfg. 
Co., 241 Ill. A. 102. 


Ind.—Forker v. J. B. Colt Co., 
Ind. A. 141, 142 NE 659. 


N. Y.—Sims v. Farson, 162 App. Div. 
426, 147 NYS 769 [aff 220 N. Y. 710 
mem, 116 NE 1075 mem]; Mizrach v. 
Oakland Motor Car Co., 192 NYS 769. 


Tex.—C. A. Bryant Co. v. Hamlin 
Independent School Dist., 118 Tex. 
255, 14 SW (2d) 53 [answering cert 
questions (Civ. A.) 18 SW (2d) 750]; 
Southern Gas, etc., Engine Co. v. Rich- 
olson, (Commn. A.) 216 SW 158 [rev 
(Civ. A.) 181 SW 529]; Stevens: v. 
Bickford, (Civ. A.) 28 SW (2d) 842; 
(Civ. A.) 25 SW 


81 


(2d) 255. 


41. Wayne Oil Tank, etc., Co. v. 
Claxton Oil Co., 32 Ga. A. 530, 124 SE 
75. 


[a] Mere estimate of amount is 
superseded by a written agreement 
which definitely fixes the amount. 
Cassinelli v. Humphrey Supply Co., 43 
Nev. 208, 183 P 523. 


42. U. S.—Nicoll v. Pittsvein Coal 
Co., 269 Fed. 968. 


Cal.—May Hosiery Mills v. Hall, 77 
Cal. A. 291, 246 P 332. 


Iowa.—Samuels v. Shipley, 112 Iowa 
580, 84 NW 687. 


N, Y.—B.F. Sturtevant Co. v. Fire- 
proof Film Co., 216 N. Y. 199, 110 NE 
440, LRA1916D 1069; Patch v. Smith, 
105 App. Div. 208, 94 NYS 692; Cohen 
v. Walworth, 95 Misc. 479, 158 NYS 
1081; Read Mach. Co. v. Harlfinger, 
175 NYS 227. 


R. I.—Wholey Boiler Works v. Lew- 
is, 45 R. J. 441, 123 A 595. 


McNeeley, 58 Wash. 223, 108 © 621, 28 
LRANS 1007. ; 


Wis.—Weeks v. Robert A. Johnston 
Co., 116 Wis. 105, 92 NW 794. 


[a] Such conditions do not qualify 


or alter or modify the express agree- 
ment of the parties, where the condi- 
tions are inconsistent with the ex- 
press agreement (Augusta Factory v. 
Mente, 132 Ga. 503, 64 SE 553; .Who- 
ley Boiler Works v. Lewis, 45 R. I. 
441, 123° A 595). (3) “The printed 
letter head would have little or no 
influence in changing the clear and 
specific language of the agreement as 
otherwise evidenced.’”’ Pennington v. 
Hedlund Box, ete., Co., 116 Wash. 292, 
A970 LO ORE 23D. 


[b] Where filled out order blank is 
not signed by the buyer, and the 
agreement is oral, printed words on 
the order blank are not part of the 
contract. Karwacki v. Holtsberg, 144 
Md. 98, 124 A 410. 


Applications of rule see Contracts 
§ 498 note 92 [a]. 


43. Bardach Iron, etc., Co. v. Ten- 
enbaum, 136 Va. 163, 118 SH 502; Le 
Roy Plow Co. v. Clark, (N. B.) 65 
DomIR 370. 


44. Boston Lumber Co. vy. Pendle- 
ton Bros., Inec., 102 Conn. 626, 129 A 
782; Anaconda Copper Min. Co. v. 
Houston, 107 Ill. A. 183. 


45. Implied conditions see infra § 
193. 
46. Inman Grocery Co. v. Williams, 


30 Ga. A. 753, 119 SE 341; Roberts v. 
Kaemmerer, (Mont.) 287 SW _ 1057 
(Bulk Sales Law). 


[a] Procuring license to export.— 
Where property is sold for export, and 
it is within the knowledge of both 
parties that export of the property is 
prohibited except under license from 
the government, it is an implied term 
in the contract that the seller shall 
make every effort to procure the li- 
cense. In re Anglo-Russian Merchant 
Traders, Ltd., [1917] 2 K. B. 679. 


Statute as part of contract see in- 
fra text and note 51. 


47. Beck, etc., Iron Co. v. Holbeck, 
109 Mo. A. 179, 82 SW 1128. 


48. New York Trust Co. v. Island 
Oil, ete., Corp., 43 F. (2d) 9238. 


seems an extravagant conception.” 
New York Trust Co. v. Island Oil, etc., 
Corp., 43 F. (2d) 923; 928. 

49. Kellerman Contracting Cok v. 
Chicago House Wrecking Co., 137 Mo. 
A. 392, 118 SW 99. 


50. Stark v. Burnham Bros. Brick 
Co., 176. Wis. 331, 186 NW 151. 


51. Allis-Chalmers Mfg. Co. vy. 
Frank, 57 N. D. 295, 221 NW 75; Min- 
neapolis Threshing ‘Mach. Co. v. “Hock- 
ing, 54 N. D. 559, 209 NW 996. 


52. Minneapolis Threshing Mach. 
Co. v. Hocking, supra. 


53. Lawrenceburg Roller Mills Co. 
v. Jones, 204 Ala. 59, 85 S 719. S 


54. Walker Grain €o. v. Blair El. 
Co., 254 Fed. 422, 166 CCA 54; Wenger 
v. Propper Silk Hosiery Millis, 239 N. 
Y. 199, 146 NE 203; Clambour v. Ger- 
seta Corp., 210 App. Div. 398, 206 NYS 
231 [aff 240 N. Y. 655, 148 NE 745]; 
Raw Silk Trading Co. v. Kaltenbach, 
199 App. Div. 799, 192 NYS 875; Plant- 
ers’ Cotton Oil Co. v. Godwin-Humph- 
reys -Co, Clex.? Civ. JA. )) 227. SW 642% 
But see Dery v. Blate, 209 App. Div. 
£67.) 200) ON WS) 1 otatt: 239) Nese Ose 
146 NYS 204] (the rules of a silk as- 
sociation are not necessarily a part 
of the contract where the reference 
thereto is in small type at the bottom 
of the contract below the signature). 


[a] Statement in broker’s memo- 
randum.—Although in the negotia- 
tions nothing was said of the rules of 
an association, yet where the parties 
received and retained the broker’s 
memorandum of sale, stating that the 
contract was made subject to such 
rules, they are bound thereby, in the 
absence of fraud or misrepresentation. 
People’s Ice, etce., Co. v. Interstate 
Cotton Oil Refining Co., (Tex. Civ. A.) 
182 SW 1163. 


55. Bell Co. v. Emberson, 182 Wis. 
433, 196 NW 861; Bartlett v. Collins, 
ave Wis. 477, 85 NW 708, 88 AmSR 
928. 

Whether rules of exchange binding 
on nonmembers generally see Ex- 
changes § 10. 
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lation may be inapplicable to the transaction in 
question;°® and it is held that a general reference 
in the contract to the rules of a silk association does 
not constitute an agreement to arbitrate differences 
which may arise between the parties under the con- 
tract®? nor incorporate a rule of the association re- 


lating to arbitration.®® 


[§ 171] (2) Two or More Agreements or Writ- 
In construing a contract of sale all instru- 
ments and agreements constituting parts of the same 
transaction should be construed together,®® and if 
possible so as to give effect to all of them.®+ 
. Where they were signed on different dates and are 
inconsistent in several material respects, two con- 
tracts between the same parties and relating to the 
same subject matter should be read together to ascer- 
tain the true meaning and intent of the parties;°? 


ings.°? 


56. Fowler v. Cobb, (Mo. A.) 232 
SW 1084. 
_ [a] For example, a _ regulation 
governing purchases on the open 


board is not applicable to a purchase 
made through an agent who is nota 
member of the board of trade. Fow- 
ler v. Cobb, (Mo. A.) 232 SW 1084. 

{b] Particular rule held applicable 
to some but not other, contracts.— 
EFarly-Foster Co. v. Gottlieb, (Tex. 
Civ. A.) 214 SW 520. 

57. Bachmann v. Wenger, 204 App. 
Div. 282, 197 NYS 879; General Silk 
Importing Co. v. Gerseta Corp., 198 
App. Div. 16, 189 NYS 391, 200 App. 
Div. 786, 194 NYS 15 [aff 234 N. Y. 
513, 1388 NE 427]. 

58. General Silk Importing Co. v. 
‘Gerseta Corp., supra. 

59. Written statements in negotia- 
tions preceding written contract see 
supra § 170. 

60. U. S.—National Cordage Co. v. 
Pearson Cordage Co., 55 Fed. 812, 5 
CCA 276. 

Ala.—Buist v. Eufaula Drug Co., 96 
Ala. 292, 11'S 301. 

Ga.—National Rosin Oil, etc., Co. v. 
South Atlantic Coal Co., 23 Ga. A. 87, 
97 SE 559. 

Tlil— Anglo-American Provision Co. 
v. Prentiss, 157 Ill. 506, 42 NE 157 
[aff 57 Ill. A. 507]; Zalapi v. Holcomb, 
ete., Mfg. Co., 241 Ill. A. 102. 

Ind.—Semon v. Coppes, 85 Ind. A. 
351, 74 NE 41. / 

Ky.—Watts v. National Cash Regis- 
ter Co., 78 SW 118, 25 KyL 1347. 

La.—Ware v. Morris, 23 La. Ann. 
665; Calderwood v. Calderwood, 23 
La. Ann. 658. 

Me.—Mclver v. Bell, 117 Me. 495, 
105 A 105. 

Mass.—Skilton v. R. H. Long Cadil- 
lac La Salle Co., 265 Mass. 595, 164 
NE 652; Whittemore v. Fuller, 10 Al- 
len 361. 

Mo.—Nelson v. Cal Hirsch Iron, etc., 
Co., (A.) 77 SW 590. 

Nebr.—Thompson v. Jost, 108 Nebr. 
778, 189 NW 169. 

Ne t2-—-Dopbins Vv. ‘Cragin,’ 50 °N. ‘J? 
Eq. 640, 28 A 172. 

N. Y.—Coman v. Lakey, 
345. 

N. C.—Birdwell v. Moale, 188 N. C. 
801, 125 SE 529. 

Or.—Pulkrabek v. Bankers’ Mortg. 
Corp., 115 Or. 379, 238 P 347. 

Tex.—Bender v. Freidrich, 39 Tex. 
276; Brenck v. Eastern:Mfg. Co., (Civ. 
A:) 61 SW 329. 

Va.—Baker Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 148 Va. 


80 N. Y. 


iCo., 
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and if a new agreement was entered into for the 
“avowed purpose of continuing in a modified form a, 
former agreement, the latter may properly be looked 
at in construing the new agreement ;°? 
both parties have been discharged from a contract, 
under which only part. of the property has been de- 


but where 


livered, a subsequent agreement, with a new and 


Even 


413, 189 SE 254. 

Wis.—Allen v. Wolf River Lumber 
Co., 169 Wis. 253, 172 NW 158, 9 ALR 
Vas 


Ont.—Phippen v. Hyland, 19 U. C. 
C.fP 41 te. 

[a] Bule applied to: (1) Two in- 
struments purporting to be executed 
in duplicate. Edward Thompson Co. 
v. Hunt, 216 Ill. A. 616. (2) Contract 
of sale and order for goods’ (Birdwell 
v. Moale, 188 N. C. 801, 125 SE 529), 
(3) or contract and note (Webb v. 
Orme, 35 Ga. A. 784, 134 SE 841; 
Leesemann vy. Schulte, (Mo. A.) 24 
SW (2d) 1083) executed contempora- 
neously. (4) Contract to install ash 
conveyor, and contract to build ash 
tank, made on same day, where the 
use of each article was dependent on 
the other, and both were necessary to 
a complete ash conveyor system. 
Vacuum Ash, etc., Conveyor Co. v. 
Huyler’s, 101 N. J. L. 147, 127 A 208. 
(5) Order, specifications, note, and 
mortgage. Zalapi v. Holcomb, etc., 
Mfg. Co., 241 Ill. A. 102. (6) Lease, 
bill of sale, and assignment of fire in- 
surance policies. Thompson v. Jost, 
108 Nebr. 778, 189 NW 169. (7) Two 
written instruments relating to the 
sale of specific goods, and which were 
parts of the same transaction, not- 
withstanding they were executed on 
successive days. Pulkrabek v. Bank- 
ers’ Morte. Corp:, 115,Or,; 379, 239, P 
347. (8) A written executory agree- 
ment and a bill of sale which was ex- 
ecuted and delivered three days later 
and was not a new agreement, but 
was simply a step consummating the 
previous executory agreement. lLesin 


v. Shipiro, 147 App. Div. 100, 131 NYS | 


755. (9) Correspondence. Jordan v. 
Ticonderoga Pulp, ete., Co., 195 NYS 
645 [aff 206 App. Div. 6389 mem, 198 
NYS 924 mem]; Nigro v. Globe Fruit 
(Tex. Civ. A.) 298 SE 305 (cor- 
respondence adding provision to orig- 
inal contract before performance 
thereof); Allen v. Wolf River Lum- 
ber. Co., 169 Wis. 2538, 172 NW 158, 9 
ALR 271. (10) A. written contract 
and a letter from the seller to the 
buyer explaining it, where the letter 
was written two days after the con- 
tract was submitted to, and before it 
was signed by, the buyer. Stroud vy. 
R. F. Conway Co., 205 Ill. A. 360. 
(11) The buyer hasa right to, and the 
seller should expect that the buyer 
will, ascribe to a term used by 
the seller in a telegram a mean- 
ing corresponding to a description 
given by the seller in previous let- 
ters. Ford v. Lawson, 133 Ga. 237, 
65 SH 444, (12) Where so-called con- 
tract for sale of coal had been. for- 
mally signed, buyer’s contemporane- 
ous written qualification of kind of 
coal to be furnished, returned with 


different consideration, for delivery of the balance of 
the property is a new contract,°* rather than a con- 
tinuation of the original contract;®*® and the general 
~rule as to construing two or more instruments to- 
gether®* does not apply in the case of two writings 
differing in terms and each purporting to contain, 
evidence or confirm the contract of sale, where one 
was accepted and signed by both parties, and the 
other was not accepted or signed by the buyer.®* 


Reference or lack thereof generally.®® 


A refer- 


contract, thaugh written on separate 
paper, was aS much a part of pro- 
posed contract, as if written into con- 
tract on same paper. National Rosin 
Oil, ete., Co. v. South Atlantic Coal 
Go... 23 Ga. A. 87,97 SE 559. 


61. Anglo-American Provision Co. 
v. Prentiss, 157 Ill. 506, 42 NE 157 
{aff 57 Ill. A. 507]; Robbins v. Brazil 
Syndicate R., etc., Co., 63 Ind. A. 455, 
114 NE 707; Rosenstock v. Burke, 46 
Philippine 217, 238 [quot Cyc]. 

62. International Fuel, etc., Corp. 
v. Donner Steel Co., 221 App. Div. 
253, 223 NYS 110, 221 App. Div..837, 
224 NYS 8238. ’ 


63. Eustis Min. Co. v. Beer, 239 
oe 976; Woolf v. Allen, 4 Terr. L. 


Modification generally see infra’ §§ 
217-223. 


64 Bewly-Darst Coal Co. v. Chat- 
tanooga Gas Co., 142 Tenn. 460, 220 
SW 1088. 


t 
[a] Consideration as controlling. 
—When it is a question which of 
two agreements constituted the con- 
tract, the consideration given and ac- 
cepted may be regarded as control- 
Une. Danolds Vo Wee Sap Op @usaMele 


65. Bewly-Darst Coal Co. v. Chat- 
tanooga Gas Co., 142 Tenn. 460, 220 
SW 1083. 


66. See supra text and note 60. 


67. Goldsmith v. Stiglitz, 228 
Mich. 255, 200 NW 252; McConnon v. 
Kuhlmann, 220 Mo. A. 821, 278 SW 
822; Pratt v. Schreiber, 213 Mo. A. 
268, 249 SW 449. 


fa] Bought and sold notes.— 
Where there is already a complete 
written contract negotiated through 
brokers, it will not be controlled by 
bought and sold notes subsequently 
exchanged between the brokers, con- 
taining terms not warranted by the 
authority granted to the buyer’s bro- 
ker.” Heyworth’ ‘v. Knight, 17.°C.~B. 
ra 298, 112 ECL 298, 144 Reprint 

[b] Broker’s memorandum.—A 
contract signed by the parties. gov- 
erns over a memorandum of sale pre- 
viously made by a broker. Edgar v. 
Imperial Ice Cream Co., 139 Md. 630, 
116 A 461. 


{c] etter (1) may constitute no. 
part of the contract of sale (Rice v. 
Pulliam, 141 Ky. 10, 131 SW 1058), 
(2) as where the contract was- pre- 
viously entered into through tele- 
grams (Consolidated Flour Mills Co. 
v. Farmers’ El. Co. (Mo. A.) 247 SW 
480; Southern Coal Co, v. Rice, 122 
S.C. 484, 115 SE 815). 

68. Reference to: 

Contract of seller with third person 

see infra text and note 75. 


pee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ence in a written order or contract of sale to another 
instrument will be accorded effect,®® but not beyond 
the proper scope of the reference.7° Writings or 
printed documents merely attached to or accompany- 
ing the contract and not specifically referred to or 
incorporated therein will not be regarded as part 
thereof.74 


Contracts or correspondence between one party 
and third person. Where an absolute and uncondi- 
tional contract. of sale has been entered into, a sub- 
sequent letter from a manufacturer to the seller,’? 
or a subsequent contract between the manufacturer 
or other third person and the seller,’ is no part of 
the contract in question. Also, a letter of credit is 
not a part of the contract between the buyer and 
the seller.7* However, where a contract of sale re- 
fers to an existing contract between the seller and a 
third person, the two contracts are to be construed 
together,*® provided the reference is made in the 
body of the contract.7°”% 

[§ 172] 3. Ordinary or Mercantile Meaning; 
Customs and Usages. In arriving at the intent of the 
parties the words used are as a rule to be construed 
according to their ordinary settled meaning.’® If, 
however, the ordinary or literal meaning of particu- 
lar words is inconsistent with the plain intent of the 
parties as shown by the whole contract, such meaning 
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will be disearded,’7 especially when the words have 
acquired a special meaning by mercantile usage,*® 
and generally mercantile usage and custom may be 
considered in arriving at the intent of the parties,*® 
if it appears that the custom was known to both par- 
ties,S° as it will be presumed that the parties con- 
tracted with reference to a usage peculiar to the 
particular transaction if there is nothing in the con- 
tract to exclude this inference,®+ although a usage 
or custom of trade cannot change the intrinsic char- 
acter of the contract of the parties.*? It is held that 
where letters from one merchant to another consti- 
tute the contract of sale, they will be read as business 
men would read them;** but it is also held that 
where a telegram from the seller contains no techni- 
cal or code language, the sense in which other men 
engaged in the same business or trade as the seller 
would construe the language is not important.§4 


[§ 173] 4. Construction against Party Using Lan- 
guage. The language of a contract of sale will usual- 
ly be construed most strongly against the party using 
it.6° The rule is commonly applied in. cases where 
the seller or his agent filled in a form or order blank 
prepared by him, or otherwise prepared the contract, 
and it is ambiguous or of doubtful meaning, by con- 
struing it in favor of the buyer®® and most strongly 
and strictly against the seller,’* resolving all doubts 


Rules of exchange or association see 


supra § 170. 
69. Empire Cream Separator Co. 
v.' Curtis, 124 Me. 79, 126 A210; 


Ingersoll-Rand Co. v. U.S. Fidelity, 
etc., Co., 92 N. J. L. 403, 105 A 236; 
Stehli Silks Corp. v. Pettibone-Pea- 
pogy, Co., 182 Wis. 624, 197 NW 
183. 

[a] Mortgage.—Where a contract 
of sale provides for’ payment by the 
execution and delivery of a note, se- 
eured by a mortgage on real estate, 
the contract and a mortgage ex- 
ecuted and delivered in payment 
must be considered together. 
Waldrop v. Automobile Sales Co., 17 
Ala, A. 4, 81 S 180. 


70. Chicago, etc., Lumber Co., v. 
Tatum, 203 Ill. A. 421; Ingersoll- 
Rand Co. v. U. S. Fidelity, ete., Co., 
92 N. J. L. 408, 105 A 236. 


[2] Illustrations.—(1) <A _ refer- 
ence, in an accepted offer to sell 
puilding material, to certain esti- 
mates and a schedule does not ex- 
tend to plans and_e specifications. 
Chicago, etc., Lumber Co. v. Tatum, 
203 Ill. A. 421. (2) Also, where a 
reference, in a contract of sale, to 
specifications is for a specific pur- 
pose only, the specifications are part 
of the contract for that purpose only. 
Ingersoll-Rand Co. v. U. S. Fidelity, 
ete., Co., 92 N. J. L. 403, 105-A 236. 
(3) A recital in an order or contract 
that it is executed by the unanimous 

order of a committee in executive 
session does not amount to a refer- 
ence to the minutes of the meeting 
of the committee or even indicate 
that any minutes were kept. Murphy 
vy. Holliway, (Mo. A.) 16 SW (2d) 
107. 

71. Columbus Constr. Co. v. Crane 
Co., 52 Fed. 635, 3 CCA 216. 


72. Kirkpatrick v. Pye, 59 Cal. A. 
125, 210 P 438. 

73. Obear-Nester Glass Co... v. 
Mobile Drug Co., 205 Ala. 214, 87 S 
159; Kirkpatrick v. Pye, 59 Cal. A. 
125, 210 P 438. 

‘74, Jones v. Bond, 191 Cal. 551, 
21 P1725. 

75. Miller v. Lee, 78 Colo. 21, 238 
P 36; Stokes v. Hawkins, 116 Kan. 


259, 226 P 760; Consumers’ Grocery, 


etc., Co. v. Comensky, 299 Mo. 43, 252 
SW 420; Mosby v. Smith, 194 Mo. A. 
20, 186 SW 49. 


[a] Reference relates to matters 
provided in contract referred to, and 
not to other matters which the par- 
ties to that contract may have sanc- 
tioned. Ackley v. Hunter, etc., Co., 
166 Ala. 295, 51 S 964. 

75%. Meyer Milling Co. v. Baker, 
(Mo. A.) 10 SW (2d) 668. 

76. Vinton Petroleum Co. v. Sun 
Co., 230 Fed. 105, 144 CCA 403 [cer- 
tiorari den 242 U. S. 685 mem, 37 SCt 
19 mem, 61 L. ed. 539 mem]; Bar- 
row v. Window, 71 Ill. 214; Pillsbury 
v. Locke, 33 N. H. 96, 66 AmD 711; 
Atwater v. Panama R. 'Co., 246 Ne Y. 
519, 159 NE 418. 

[a] Ordinary business Lieqaiie 
and not an eleemosynary meaning 
should be given. Atwater v. Panama 


R. Co., 246 N> Y. 519, 159 NE 418. 
Cte I CWCYy TV.) UDtON, 2a ON MY 
Super. 336. 


[a] Changing “and” to “or.”—If 
the contract demands that the word 
“and” shall be construed as ‘or’ in 
order to give effect to the intention 
of the parties, this construction will 
be adopted.' Gibbes Mach. Co. v. 
Johnson, 81S. C. 10, 61 SE 1027. 


78. Ashforth v. Redford, L. R. 9 
C. P. 20; Hutchinson v. Bowker, 5 
M. & W. 535, 151 Reprint: 227. 

79. Tll_—Staackman vy. Cary, 197 
Ill, A. 601. 

)/Ind.—Beatty v. Miller, 47 ine. A. 


494, 94 NE 897. 
Iowa.—Wood vy. Allen, 111 Iowa OF) 


‘82 NW 451. 


Works v. 


Ky.—Fairmount Glass 
106 


Grunden-Martin Woodenware Co., 
Ky. 659, 51 SW 196, 21 KyL 264, 

La.—Landry v. Adeline Sugar-Fac- 
tory Co., 52 La. Ann. 258, 26 S 824. 

Mo.—Price v. Vanstone, 40 Mo. A. 
207. 

N. W. Terr.—Woolf v. Allen, 4 
Terr. L. 4381. 

Applications of rule see Customs 
and Usages §§,65, 66. 

80. McKee v. Wild, 52 Nebr. 9, 71 
NW 958; Consumers’ Ice Co. v. Jen- 
nings, 100 Va. 719, 42 SH 879. 


81. Everitt v. Indiana Paper Co., 
25 Ind. A. 287, 57 NE 281; Iasigi v. 
Rosenstein, 3 ‘App. Div. 500, 38 NYS 
354 [aff 158 N. Y. 678, 52 NE 1124]. 


82. Consumers’ Ice Co. vy. Jen- 
nings, 100 Va. 719, 42 SE 879. 


83. Outlet Embroidery Co. v. Der- 
aly Mills, “254° NS Y. £79, 1727 NE 

84. Kingfisher Mill, ete, Co. v. 
Westbrook, 79 Okl. 188, 192 P 209. 

85. U. S—Moore v. U. S., 38 Ct. 
Cl. 590. See Seaboard Fuel Corp. v. 
U. S., 14 F. (2d) 339 (recognizing 
rule, but holding it inapplicable 


Where the problem is not one of 
construction, but of the correction of 
an error). 


Ala.—Scott v. Baber, 13 Ala. 182; 
McDonald v. Mayhall, 32 Ala, A, 308, 
125) P2098. 


La.—Ferguson v. Adams Motor Car 
Co., 7 La. (A! 595. 


N. Y.—Jackson v. Builders’ Wood- 
working Co., 91 Hun 435, 26 NYS 227. 


eee S.—McGrath v. Black, 43 N. S. 


86. Morris v. Trinkle, (Ind. A.) 
170 NE 101; Rosenstein v. Farish 
Co., 109 Misc. 411, 178 NYS 865 [rev 


on other grounds 185 NYS “4277. 


87. Ark.—Wright Chevrolet Co. v. 
Kent, 181 Ark. 923, 28 SW (2d) 700; 
Weil v. Chicago Pneumatic Tool Co., 
138 Ark. 534, 212 SW 313, 


Ind.—Winnemucca Water, etc., Co. 
v. Model Gas Engine Works, £79: Ind: 
542, 101 NE 1007. 


La,—Haskins Brecine Co. v. Pfeif- 
er, (A.) 1380 S 469 


Nebr erence: Thresher Co. 
Vinckel, 84 Nebr. 429, 121 NW 431. 


N. Y.—Socony ‘Burner Corp 
Gold, 227 App. Div. 369, 237 Ny$ “552, 


Tex.—International Filter Co. v. 
Conroe Gin, etc., Co., (Civ. A.) 269 SW 
210 [rev on other grounds (Commn. 
A.) 277 SW 6381). 


[a] Retention by seller.—A con+ 
tract of sale on a printed form, 
which was retained by the seller aft- 
er being signed by the buyer, to 
whom no copy was ever delivered, 
must be construed strictly against 
the seller, when, offered by him in an 
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and ambiguities in favor of the buyer*® and against 
the seller, 89 and construing the language in the sense 
the seller had reason to believe it was understood 
by the buyer;®° but it is also applied in cases where 
the buyer or his representative prepared the order, 
or otherwise drew or wrote the contract, and it is 
uncertain or ambiguous, by construing it against 
him®! and in favor of the seller,®? and resolving any 


ambiguity in favor of the seller.?? 


By force of code or statutory provisions in a few 
all ambiguities must be resolved 


jurisdictions, ®4 
against the seller.°® 


[§ 174] 5. Construction by Parties. 
guage of a contract of sale is indefinite and ambig- 
uous the construction put thereon by the parties 
themselves will ordinarily govern,®® if the language 
used will reasonably permit of such construction,°®* 
and as tending to show a construction by the parties, 
their subsequent conduct and declarations may be 


action between the parties. Moore 


v. Bloomingdale, 126 NYS 125. 


88. Interior Linseed Co. v. Beck- 
er-Moore Paint Co., 273 Mo. 433, 202 
SW _ 566 [rev 190 Mo, A. 1, 175 SW 
308]; Lion Match Co. v. Hess, (Mo. 
A.) 253 SW 108; Sanford v. Brown 
Brose Cov, 208 No Yo90; 10d) NEa 797, 
50 LRANS 778. 

89. Boehmer. Coal Co. v. Burton 
Coal Co., 2 F. (2d) 526; New Prague 
Flouring Mill Co. v. Spears, 194 Iowa 
417, 189 NW 815; Dery v. Blate, 239 
N. Y. 203, 146 NE 204; Peo. v. Gluck, 


188 N. Y. i167, 80 NE 1022; Downey 
v. Shipston, 206 App. Div. 55, 200 
NYS 479. 

90. Winnemucca Water, etc., Co. 


v. Model Gas Engine Works, 179 Ind. 
542, 101 NE 1007; Rosenstein v. Far- 
ish Co., 109 Misc. 411, 178 NYS 865 
[rev on other ie a 185 NYS 42]; 
Kingfisher Mill, ete., Co. v., West- 
brook, 79 Okl. 188, LOZ 209 


91;. Canadian’ Nat. Ry.) °Co. 7 Nv. 
George M. Jones Co., 27 ra (24a) 240 
fated th. C20) Sh2 0s bry Obs Vin ube 
Distributors’ Serv. Co., 73 Cal. A. 467, 
238 P 825; Hercules Powder Co. v. 
Harry T. Campbell Sons Co., 156 Md. 
346, 144 A 510, 62 ALR 1497. 


92. Shannon Copper Cg. v. Potter, 
13 Ariz. 245, 108 P 486. 


93. Brevard v. Reichert Lumber 
Co., (Mo, A.) 287 SW 881. 


94. See code and statutory provi- 
sions. 
95. Lyons Milling Co. v. Cusi- 


mano, 161 La. 198, 108 S 414 [annul- 
ling -4 "La. Ay. 13119 > John Holland 
Gold Pen Co. v. Robbert Optical Co., 
8 La. A. (Orleans) 180. 


96. U. S.—Davis v. Alpha Port- 
land Cement Co., 142 Fed. 74, 73 CCA 
388 [aff 1384 Fed. 274]. 


Ark.—Union Trust Co. v. Webber- 
Seely Hardware Co., 73 Ark. 584, 84 
SW 784. 

Cal.—Kennedy v. Lee, 147 Cal. 596, 
82 P 257; Rowell v. Western Motor 
Transport Co., 94 Cal..A. 12; 270 P 
400; U.S. Trading Corp. v. Newmark 
Grain’ Cor,456 Cal. A. 176, 205 P29) 
California Packing Corp. v. Grove, 
51 Cal. A. 253; 196 P 891; Baldwin 
v. Napa, ete., Wine Co., 1 Cal. A. 215, 
Clee Osiie 

Ill—Harman v. Washington. Fuel 
Co., 228 Ill. 29881 NE 1017; W. H. 
Purcell Co. v. Sage, 200 Ill. 342, 65 
NP 723 [aff,90 I11..A.,. 160]. 

Ind.—Thomas v. Troxel, 26 Ind. A. 
322, 59 NE 683; Gardner v. Caylor, 
24 Ind. A. 521, 56 NE 134. 


Ky.—Totten v. Cooke, 2 Metc. 275. 


SALES 


its terms.” 


Joint or several. 
two or more persons sell personal property is a joint 
contract where it contains no language indicating a 
severance of the parties’ liability.* 
lar contract of sale may be construed to make two 
or more persons or corporations joint and several, 
rather than merely several, purchasers.* 

Agreement by administrator to sell personal prop- 
erty constituting part of the estate will be construed 
to be an agreement by him in his representative ca- 


If the lan- 


La.—Hines v. Querbes, 152 La. 100, 


94 S 324; Perry v. Holloway, 6 
Ann. 265; Thrift) Oil} LeteysiGoarv. 
Thermatomic Carbon Co., 2. ia A. 


232, 

N. J.—Dordoni v. Hughes, 83 N. J. 
i. 355, 850A 3638. 

N. Y.—Moore v. American Molasses 
Co., 106 Misc. 268, 174 NYS 440. 


Oh.—Butler v. Moses, 43 Oh. St. 

166, 1 NE 316. 
Pa.—Scandinavia Beltin CORZEV. 
Cosi Ss bias 361, 101 A 


Macan, Jr., 
99'7.. 

Wis.—Chess, etc., Co. v. La Crosse 
Box Cox 173 Wis. 382, 181 NW 313; 
Bxcelsior Wrapper Co. v. Messinger, 
116 Wis. 549, 93 PNW 459. 


Eng.—King v. Reedman, 49 L. T. 
Rep. N. 8.0478. 


Ont.—Manning v. Carrique, 34 Ont. 
L. 458, 9 OntWN 61. 


[a] Sale or consignment.—Where 
there is a question'as to whether a 
transaction was a sale or a mere 
consignment, the fact that the par- 
ties. by their correspondence after 
the. shipment construed it as a con- 
signment for sale is conclusive. B. 
F. Sturtevant Co. vy. Cumberland, 106 
Md. 587, 68 A 351. 


{b] Construction by one party ac- 
cepted’ or acquiesced in by other 
party.—(1) The seller has a right to 

accept and act upon a practical con- 
struction of the contract by the buy- 
er (Brooks-Scanlon Co. v. Illinois 
Cent. R. Co,’ 257 “Hed. 2355168 CCA 
319), (2) and after he has acquiesced 
in the buyer’s interpretation and con- 
tinued to make ‘deliveries, he cannot 
make a claim inconsistent with such 
interpretation (River Plate Commer- 
cial Co. v. Madero, 184 App. Div. 547, 
172 NYS 450). (38) Also, a construc- 
tion by the seller is binding upon the 
parties and will be accorded etfeet by 
the court, where it has been accepted 
(American Refining Co. v. Bartman, 
261 Fed. 661), (4) or acquiesced in 
(Smith v. Duncan, (Tex. Civ. A.) 167 
Sw 233 [aff (Commn A.) 209 SW 
140]), by the buyer. (5) It is held 
that the principle of law declared in 
a statute, providing that the meaning 
placed on a contract by one party 
and known to the other shall be held 
to be its true meaning, is applica- 
ble where a Seller, at the time of the 
execution of the contract and short- 
ly after payment of earnest money, 
but before delivery of the property 
sold, made a certain statement and 
the buyer made no response (Cason 
v. Duke, 28 Ga. A. 170, 110 SE 684); 
(6) but it is also held that the fail- 
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considered ;°% but these rules do not apply where the 
contract, or the part thereof under consideration, is 
clear and free from doubt and ambiguity®® to such 
.an extent as not to admit of construction.t 

[§ 175] C. As to Particular Matters—1. Parties. 
A contract of sale which clearly indicates who are 
the parties thereto will be given effect according to 


A written contract by which 


Also a particu- 


‘ure of the buyer to deny or question 
at the time a statement of the seller 
aseribing a certain meaning to a term 
of the contract, although a circum- 
stance tending to show that the term 
was given that meaning by the par- 
ties, is not conclusive, especially long 
after the contract has been executed 
and partially performed (Cassels’ 
Mills v. Strater Bros. Grain Co., 166 
Ala. 274, 51 S 969). : 

97. Kennedy v. Lee, 147 Cal. 596, 
82 P 257; Manor v. Hindman, 123 Va. 
467, 9% SB) 332° 


98. Cal.—Thresher v. ae 5 
Cal. Unrep. Cas. 185, 42 P.421. 


Ill.—Carpenter v. Joliet First Nat. 
Bank, 119 Tll. 352, 10 NE 18 [aff 19 
Til. A. 549]; Sinclair Refining Co. v. 
W..J. Newman Co., 224 Ill. A. 401. 


Ind.—Thomas v. Troxel, 26 Ind. A. 
322, 59 NE 683. 


Mo.—Laclede Constr. Co. v. T. J. 
Moss Tie Co., 185 Mo. 25, 84 SW 
76; Del Bondio v. Jacob Dodd Pack- 
ing Co., 79 Mo. A. 465. 


N. Y.—Greenfield v. Frame, 237 N. 
Y. 236, 142 NH 597. 


S. C.—Gibbes Mach. Co. v. Johnson, 
81 S.-C. 10, 61) 'SE1027. 


Eng.—Macdonald v. Longbottom, 1 
E. & EB. 987, 102 ECL 987, 120 Re- 
print 1181. 


99. Rose v. Lewis, 178 Ala. 507, 60 
S 146; Rudneck vy. Southern Califor- 
ae ibe" etc., Co., 184 Cal. we 193 


[a] Brroneous construction by 
parties.—If the meaning of the con- 
tract is clear, its effect will not be 
controlled by any erroneous construc- 
tion that the parties may have put 
upon it. Gardner v. Caylor, 24 Ind. 
A. 521, 56 NE 134. 


1. Collins-Decker Co. v. Crump- 
ler, (Tex. Civ. A.) 242 SW 336. , 


2. Pennsylvania Steel Co. v. New 
York; ‘City; “RCo. Lig ed. Oboe og 
CCA 185 [aff 170 Fed. 623]; Crane Vv. 
Blatt, 51 Cal. A. 746, 197 P 668; Page 
Woven Wire Fence Co. v. Stauden- 
mayer, 174 Wis. 154, 182 NW 746. 


[a] Contract held to be between 
plaintiff and defendant.—J. L. Price 
Brokerage Co. v. Dixon, 54 Utah 130, 
180 P 174. 


3. Armstrong Knitting Mills v. 
Oakes, 249 Mass. 397, 144 NE 81. 

4, Illinois Fuel Co. v. Mobile, ete., R. 
Co., 319 Mo. 899, 8 SW (2d) 834 [cer- 
tiorari den 278 on S. 640, 49 SCt '34, 
73 LL. ed. 555); Brimm. v. Alexander, 
185 Mo. A. 599, 172 SW 480; A. F. 
Winegar Motor Cornpisave Cooke, 134 
Misc. 583, 286 NYS 262. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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pacity.® 


Where sale to nonexisting corporation is attempted 
to be made, and an individual, although claiming to 
be an agent of the corporation, gives his individual 
promissory notes for the balance of the purchase 
price and signs his individual name to a retention-of- 
title contract, the sale is in law one to the individ- 


ual.® 


[§ 176] 2. Subject Matter’—a. In General. 
determining what property is ineluded in the con- 
tract of sale the intent'of the parties will of course 
and if the language of the contract is ambig- 
uous and open to construction the intention of the 
parties as to the subject matter may be ascertained 
by the ordinary rules of construction,® 
rules!® that the intent of the parties must be gath- 
ered from the entire contract,11 and when necessary, 
by reference to the facts and circumstances sur- 


rarn.& 
govern, 


5. Miller v. Hines, 145 Ga. 616, 89 
SE 689. 


Sales of personal property by ad- 
ministrators generally see Pxecutors 
and Administrators §§ 716-752. 


6. Powers v. Brunswick-Balke-Col- 
lender Co., 19 Ga. A. 706, 91 SE 1062. 


7. Cross references: 

Evidence to aid construction as to 
subject matter see infra § 212. 

Necessity of certainty as to subject 
matter see supra § 148. 

Quantity and quality of goods to be 
delivered see infra §§ 373-442. 


gs. Ala.—Rankin v. Vandiver, 
Ala. 562. 


Ky.—Mason v. Cowan, 1 B. Mon. 7. 


Mid.—Davison , Chemical. Co. . y. 
Baugh Chemical Co., 133 Md. 203, 104 
A 404, 3 ALR 1. 


Mo.—Phillips v. Jones, 20 Mo. 67. 


N. Y.—Towsand v. Ford, 72 App. 
Div. 621, 76 NYS 501; Charles Neid- 
i . Son’s Co. v. Fox, 147 NYS 1047. 


Tenn.—Royston v. McCulley, (Ch. 
A.) 569 SW 725, 52 LRA.899. 


Wash.—Dalk v. Frank D. Black, 
Inc., 119 Wash. 368, 206 P 22. 


Wis.—Harrigan v. Gilchrist, 
Wis. 127, 99 NW 909. 


9. Thomas v. Troxel, 26 Ind. A. 322, 
59 NE 683; Martin v. Cope, 28 N. Y. 
180, 3 Abb. Dec. 182. 


{a] Particular contracts construed 
or held to be for the sale of: (1) 
Material, as distinguished from ma- 
chinery covered by another contract. 
Owensboro Wheel Co. v. Trammell, 
172 Ky. 564,189 SW 702. (2) Whisky, 
and not mere warehouse receipts. 
Giovanni Aquino, Inc. v. Bloch, 122 
Misc. 680, 203 NYS 498 [aff 215 "App. 
Div. 669, 212 NYS 814]; Leffler, v. 
Green River Distilling Co., 180 NYS 
422. (3) Excavating machines, and 
not merely parts thereof. Lidger- 
wood Mfg. Co. v. S. R. H. Robinson, 
ete., Contracting Co., 183 Ill. A. 431. 
(4) Fine stock cabbages, and not 
Danish cabbages. Paddleford Vv. 
Lane, 223 Mass. 113, 111 NE 769. (5) 
Toilet system, and for the furnishing 
by the seller of a competent man to 
install it at the buyer’s expense, but 
not for the sale of an installed sys- 
tem. C. A. Bryant Co. v. Hamlin 
Independent School Dist., 118 Tex. 
255, 14 SW (2d) 53. (6) A contract 
by ‘which a piano company acknowl- 
edges the receipt of a certain piano 
from the other party to the contract, 
for which it agrees to allow a stated 
sum upon the purchase of a “new 
Pease” piano at regular retail price, 
requires the piano company to make 
such allowance only upon the pur- 
ehase of a new piano of the ‘Pease’ 
make, in the absence of any show- 
ing that there is any piano by the 
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rounding the transaction,’? 
which the parties themselves have put upon the 
If the contract. of sale specifically desig- 
nates the subject matter of the transaction+* such 
designation must control!® and cannot be enlarged by 


contract.!3 


construction.!® 
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and the construction 


[§ 177] b. Location. While it is not an objection 


that the contract does not specify the definite loca- 


In 


such as-the 


name of the “New Pease.” Graham 
v. Pease Piano Co., 111 NYS 60. 


10. General rules of construction 
see supra §§ 168-174. 

11. Phillips v. Jones, 20 Mo. 67; 
Dobbins v. Cragin, 50 N. J. Eq. 640, 
23 A 172. 

12. Thomas v. Troxel, 
322, 59 NE 683; Link v. Harrington, 
47 Mo. A. 262; McGowan v. Griffin, 
69 Vt. 168, 37 A 298; Goldsbrough, 
Mort & Co., Ltd. v. Carter, 19 Austr. 
Creglt Ra 429. 


13. U. S.—Nottingham, etc., Co. v. 
American Coal Exporting Co., 36 F. 
(2d) 982. 


Cal.—Houghton Co. v. Kennedy, 8 
Cale AS Gl te due ao OD. 


Ind.—Thomas vy. Troxel, 26 Ind, A. 
322, 59 NE 683. 


Iowa.—Union Republican Co. vy. An- 
derson, 232 NW 492. 


N. Y.—Charles Neidner’s Sons Co. 
Vv. Fox, 117 NYS 10478 


{a] Particular conduct held not 
to constitute construction of the con- 
tract.—Iowa Coal Washing Co. v. 
Consolidation Coal Co., 204 Iowa 202, 
215 NW 229. 

14. See cases infra this note, 

[a] Particular contracts held to 
be for sale of specific property.— 
Southern R. Co. v. Birmingham Rail, 
etc., Co., 210 Ala. 540, 98 S 727; Rud- 
neck v. Southern California Metal, 
CtCye Comered:. Cal a4 1085 Pa Go aGa, 
certain pile of iron borings and turn- 
ings); Pickrell, ete., Co. v. Bollinger- 
Babbage Co., 204 Ky.~ 314, 264 SW 
737 (sugar bought by the seller from 
a third person); Kirsch v. Benyunes, 
105 Misc. 648, 174 NYS 794 [aff 191 
App. Div. 904 mem, 180 NYS. 940 
mem] (specified number of boxes of 
chestnuts, which both parties evi- 
dently believed to be upon a certain 
steamship); Goldsbrough, Mort & 
Co. Wutas even Carter... 0 wAUstr. (Caygle, 
R. 429 (sheep). 

[b] Particular contract held not 
to be for sale of specific property.— 
Acme Mills, etc., Co. v. Johnson, 141 
Ky. 718, 133 SW 784 (wheat). 

15. Ala.—Southern R. Co. v. Bir- 
mingham Rail, ete., Co., 210 Ala. 540, 
98 S 727. 

Ill.—O’Reer v. Strong, 13 Ill. 688. 

Ind.—Thomas y. Troxel, 26 Ind. A. 
322, 59 NE 683. 

N. Y.—Thuman v. Clawson, etce., 
Co., 211 App. Div. 507, 207 NYS 565. 

Pa.—Huthmacher v. Harris, 38 Pa. 
491, 80 AmD 502. 

S. C.—Franks v. Ross, 112 S. C. 163, 
99 SE 108. 

16. See cases supra note 15. 


26 Ind. A. 


tion of the property if it can be otherwise identi- 
fied,1” if the location of the property is stated, the 
contract or instrument will cover only property that 
is within the location deseribed'® at the time when 
the contract is made.® 

Property to be made or grown. 
property to be made, grown or matured at a specified 
location does not cover property made or grown 
elsewhere ;*° but where the place for growing is not 


A contract to sell 


17. See supra § 148. 
18. Neiman v. Matulef, (Iowa) 210 
NW 895; Novelty Paper Box, ete., 


Co. v. Stone, 92 Wis. 523, 66 NW 600. 


[a] Construction and application 
of particular instruments.—(1) 
Where a bill of sale of logs contains 
the words, without punctuation, “I 
ado hereby sell all the logs 
belonging to and owned by me in 
the Mississippi River and along the 
shores thereof and also in booms 
above the Falls of St. Anthony,” the 
words should be construed as limit- 
ing the sale to such logs only as 
were above the Falls of St. Anthony. 
Van Eman v. Stanchfield, 8 Minn. 
518. (2) A bill of ‘sale conveying a 
stock of merchandise contained in a 
certain store in a particular build- 
ing does not transfer goods of the 
seller contained in other parts of the 
building than the store (Brown vy. 
Loos, Mo. A.. 247), C3) ssueh as 
the basement (Neiman v. Matulef, 
(Iowa) 210 NW 895). (4) On the 
other hand, a bill of sale of ‘all my 
stock of goods” and all other per- 
sonal property contained in a cer- 
tain building or on the lot on which 
such building is located is sufficient 
to pass title to a portion of the stock 
which had been withdrawn tem- 
porarily from the building and stored ~ 
in another building partly located on 
the same lot. Towslee v. Russell, 76 
Iowa 525, 41 NW 208. (5) A barn 
situated within three hundred feet 
of a designated town site is within 
an instrument assigning and trans- 
ferring all right and title to build- 
ings in the vicinity of the town site. 
Houghton Co. v. Kennedy, 10 Cal. A. 
426, 102 P 533. 


19. O’Reer v. Strong, 13 Ill. 688; 
Chicago Demolishing Co. v. Werk, 12 
La. A. 343, 126 S 76; Denver First 
Nat. Bank v. Scott, 36 Nebr. 607, 54 
NW _ 987. But see Martin v. Cope, 
28 N. x. 180, 3 Abb. Dec. 182 (a sale 
of a “carding machine and fulling 
mill,” and “all the fixtures belonging 
to the fulling mill and carding ma- 
chine,’ should be construed, in con- 
nection with extrinsic evidence show- 
ing the intent of the parties, as in- 
cluding machinery which had been 
detached and removed without sup- 
plying its place). 

20. Houser v. Mathews, 388 Ga. A. 
404, 144 SE 43 (peaches); Des 
Rivieres v. Lumber Dist. Milling Go}, 
69 Ill, A. 31 (Shavings). 

[a] Present holdings of seller.—A. 
contract for the purchase by com- 
plainant of all the merchantable 
pineapples that may be grown by 
defendant during the next four years 
“on his present holdings at Leilahua 
or elsewhere on the island of Oahu 
or that he may own or control on 
the island of Oahu,’ does not cover 
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specified, it is not material.?* 


Reserved property.22. Where all the furniture and 
furnishings in a specified room of a house, together 
with certain designated articles, are reserved, the 
designated articles may be located in parts of the 
house other than the specified room.?? 


[§ 178] ec. Source and Ownership. Where an ex- 
ecutory agreement of sale of property of a certain 
kind and quality is entered into, and there is no stip- 
ulation or other manifestation of intent that the 
property shall be derived from a particular source, 
the agreement will be construed to be one for the 
delivery of property of the required class and quality 
regardless of the source from which it is produced,** 
and even though it is made, produced, or manufac- 
tured by a person other than the seller.?° On the 
other hand, where the parties by express stipulation 
or otherwise manifest an intent that the goods shall 
be produced from a particular source,?® as that they 
shall be manufactured?’ or packed?* by the seller, 
er in his factory?® or cannery,®?° such intent will be 
given effect; but a contract for the sale of sugar 
manufactured by the seller may be broad enough to 
cover sugar manufactured by him from cane grown 
by other persons,*+ and it is held that a contract to 
manufacture certain machines according to a speci- 
fied model does not bind the promisor to manufacture 
all the parts himself.*2 There is a misunderstanding 
between the parties where the buyer intends that 


pineapples grown on holdings sub- 29. 
sequently acquired by defendant. 
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Coddington v. Joseph Camp- 
bell Co., 80 Ind. A. 205, 137 NE 679. 
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the property shall come from a particular mill of 
the seller, and a stipulation in the seller’s letter of 
confirmation is apt to convey that meaning, but the 
intent of the seller is otherwise.** 


Baseball franchise. Where a franchise is the very 
soul of a baseball enterprise, and without it the other 
property is of little value, a provision in an accepted 
offer to purchase baseball property that the pur- 
chaser expects to receive the approval of a certain 
league or association to the transfer of the.property 
before any payment on the: purchase price is made 
1s construed to obligate the seller to procure for the 
purchaser the approval of,?* and a franchise from,** 
the league or association. 


Shipment of goods. A contract for the sale of 
goods to be shipped, or to arrive, by vessel does not 
necessarily require the seller to be the shipper®® or 
an arrival of the goods in hjs vessels.*7 


Ownership. The subject matter of a contract of 
sale will be held to extend, and to be limited, to 
existing property owned by the seller at the time 
of the making of the contract, where its terms are 
such as to require this construction.?® <A sale of all 
property and rights of property will include proper- 
ty held by a third person to the use of the seller.*® 

[§ 179] d. Description. Unless a contrary inten- 
tion is shown by other provisions of the contract,#° 
words of description will generally be construed to 
include such,*t and only such,*? property as may 


trade, accounts, and all contracts for 


Hawaiian Pineapple Co. v. Saito, 270 
Fed. 749. 


21. Klebba v. Missouri. Meer- 
Schaum Co., (Mo. A.) 257 SW. 174 
(corncobs). - 


22. Reservation generally see in- 
fra §,179: 

23. Damron v. 
527, 143 NW 812. 


24. Russell v. Camp, 9 Ga. A. 691, 
72 SE 60. 


25. A. G. Lehman Co. v. Island 
City Pickle Co., 208 Wed. 1014; 
Provincial Fox Co., Ltd. v. Tennant, 
48 UN. Si 565, 21 DomLR 236. See 
New England Oil Corp. v. Island Oil 
Marketing Corp., 288 Fed. 961 [cer- 
tiorari den 263 U. S. 702, 44 SCt 7,, 
68 L. ed. 514] (construing the con- 
tract in question to allow the seller 
to deliver oil purchased by him, but 
obligating him to deliver only oil 
from wells owned or controlled by 
him). 

[a] Contracts construed to be for 
sale only, and not manufacture and 
gsale.—(1) Vogt. Bros. Mfg. Co. v. 
Sloss-Sheffield Steel, etc., Co., 297 
Fed. 54; Kutztown Fdy., etc., Co. v. 
Sloss-Sheffield Steel, etc., Co., 279 
Fed. 627 (both cases involving con- 
tracts for the sale of pig iron). (2) 
An order given for furniture, which 
states that there was sold to a per- 
son named, to be shipped “when new 
puilding is ready,” certain furniture 
enumerated, at prices given, provided 
that goods were to be shipped as soon 
as possible, does not show that the 
articles were to be manufactured to 
fill the order. Art-Aseptible Furni- 
ture Co. v. Shannon, 159 Iowa 225, 
140 NW 358. 


26. Russell v. Camp, 9 Ga. A. 691, 
72 SE 60. 

27. George J. Cooke Co. v. Hell, 
175 Ill. A. 532. 


28. Osborn v. Wilson, 
379, 193 NYS 241. 


Nobles, 94 Nebr. 


118 Misc. 


30. Greco Canning Co. v. Pastent, 
277 Fed. 877 [rev 268 Fed. 168]. 

31. Pharr v. C. Ds Kenny Co., 272 
Fed. 37 [certiorari den 257 U. S. 648, 
42 SCt 57, 66 L. ed. 415]. 


32. Whitcomb v. Shultz, 215 Fed. 
7), 131 CCA 383; 


33. Lyons Milling CO; v. 
Cusimano, 161 La. 198,108 S 414 [an- 
nulling 4 La. A. 131]. 

34 Hassell v. Gamble, (Tex. Civ. 
A.) 263 SW 936. 

35. Hassell v. Gamble, supra. . 

. 36. Mann v. Eastern Sugar, etc., 
Co., 244 Mass. 100, 138 NH 244; Cun- 
ningham v. Judson, 100 N. Y. 179, 2 
NE 915. 

Obligation to deliver under sale of 
goes “to arrive” see infra §§ 475- 

37. Fraser v. Harbeck, 27 N. Y. 
Super. 179. 

38. Waitman v. Marksberry, 200 
Ky. 1, 254 SW 432 (crop already 
grown by seller who is tobacco grow- 
er); Adney v. Kraus, 174 Wis. 610, 
183 NW 988 (personal property on 
farm). 


et Woodward v. Solomon, 7 Ga, 


40. Phillips v. Jones, 20 Mo. 67. 


41. Ala—kKeith v. Becker, 13 S 
494; Rankin v. Vandiver, 78 Ala. 562. 


Cal.—Houghton.Co. v. Kennedy, 8 
Cal, A. U4, 9% By905% 


Ill.—Erickson v. Lyon, 26 Ill. A. 
if ' 


Ky.—Livingston County Bank v. 


First State Bank, 186 Ky. 546, 121 
Sw 451, 124 SW 829. ; 
Tenn.—Royston v. McCulley, (Ch. 


A.) 59 SW 725, 52 LRA 899, 


Tex.—Christian v. Moore, (Civ. A.) 
252 SW 1116. 

[a] Property held included.—(1) 
A sale of all the seller’s stock ‘in 


the purchase and delivery of goods 
transfers to the buyer a contract for 
the purchase of goods, not specifical- 
ly mentioned in the bill of sale. 
Shadbolt, etc., Iron Co. v. Topliff, 85 
Wis. 513, 55 NW 854. (2) A bill of 
sale, purporting to convey “all my 
stock and farming implements” and 
“farming utensils, wagons,” etc., will 
include -blacksmith’s tools used in 
operating the farm, and a hack and 
buggy used thereon. Royston v. Mc- 
Culley, (Tenn. Ch. A.) 59 SW 725, 52 
LRA 899. (3) Hotel furniture may 
include a piano for the use of guests. 
Crossman vy. Baldwin, 49 Conn. 490. 
(4) Office furniture will include a safe 
in use in the office. Skowhegan Bank 
v. Farrar, 46 Me. 293. _ (5) A. ship 
at sea will pass by a sale of ‘goods, 
merchandise and effects.” Welsh v. 
Parishs 2982 CA LAL b bth 26) ihe 
sale of a time check is a sale of the 
claim of the employee for wages. 
Citizens’ State Bank v. Bonnes, 76 
Minn. 45, 78 NW 875. 


_[b] “Variety” including 
ties.’—Although a contract for the 
sale of orange trees provided that 
the buyer should give the seller no- 
tice one month before the trees were 
budded as to the “variety”? which he 
would select in purchasing, the buy- 
er could choose a reasonable number 
of the varieties of those trees which 
could be obtained by the seller with 
a reasonable effort; the singular in- 
cluding the plural. Pearson vy. Mc- 
Kinney, 160 Cal. 649, 117 P 919, 


42. Ziulkoski' v. Barker, 94 Conn. 
oot 109 A 185; and cases infra this 
note. 


__[a] Property held not included.— 
(1) A sale of stationery does not in- 
clude revenue stamps or stamps of 
any kind. Gregory v. Keller, 137 Ill. 
A. 441. (2) The purchaser of a safe 
acquires no title to its contents. Ray 
v. Light, 34 Ark. 421; Kevill v. Sol- 
dani, 34 Mo. 149. (3) Also, in the ab- 
sence of a representation that the ar- 
ticle is complete the sale of a second- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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fairly and reasonably be regarded as falling within 
such description; but if words of general description 
are used in connection with a specific enumeration of 
articles, the specific designation of the subject mat- 
ter will control,*® as in other cases,** and the general 
description will include only articles similar to those 


specifically mentioned.*® 


Ignorance of existence of property. Where broad 
and general terms of description are used for the 
evident purpose of embracing all the property of the 
seller or all of a certain kind, they will pass property 
the existence of which was not known to the parties 
at the time of the sale;*® but the sale of a specific 
chattel will not earry with it valuables secreted 


therein unknown to the parties.*” 


Reservation or exclusion. While property clearly 
excluded or reserved by the language of the contract 
will not pass by the sale,*® if any property falling 
within the description is not intended to be ineluded, 
such intention must be clearly manifested.*? 


[§ 180] e. Attachments, Appurtenances, and In- 


hand safe does not necessarily include 
a key to it. Davidge v. Crandall, 23 
Ill. A. 360. (4) A contract for the 
sale of “store and office furniture 
and fixtures” and of “merchandise” 
in the grocery line does not include 
two horses, a delivery wagon, and 
a set of double harness. James v. 
Doss, (Tex. Civ. A.) 184 SW _ 623. 
(5) A sale of all the horses on a 
range which bear the seller’s brand 
does not cover a colt which has no 
brand and is the offspring of an ani- 
mal which, although it bears the 
brand, has been previously sold to a 
third person. Graves v. Davenport, 
45 Colo. 270, 100 P 429. (6) An 
agreement in writing for the sale 
and purchase of an automobile ‘fully 
equipped” does not include other 
than plain tires. Halifax Auto. Co. 
v. Redden, 48 N. S. 20, 15 DomLR 34, 
13 HastLR 436. (7) A contract for 
the sale of structural steel does not 
include cast-iron bed plates. Chi- 
cago Demolishing Co. v. Werk, 12 
La. A. 343, 126 S 76. (8) A sale of 
“serap iron’ does not include any 
material which can be repaired, al- 
though it has gone through a fire. 
Northwestern Cooperage, etc., Co. v. 
Rubinsky, 180 Mich. 413, 147 NW. 456. 
(9) A contract for the sale of tank- 
age at a fertilizer plant does not in- 
clude waste matter from the tanks, 
which has been mixed with other in- 
gredients, and is then no different 
from fertilizer, except that it is not 
sacked. Jenkins v. Springfield Re- 
duction, etc., Co., 169 Mo. A. 534, 154 
SW 832. 


43. Harrell v. Durrance, 
490. 


9 Fla. 


See supra § 176. 
Alt yv. California Fig Syrup 

7 P 174; Durant v. 
. 562; Hickok v. Ste- 
vens, 18 Vt. 111; Multerer v. Dallen- 
dorfer, 158 Wis. 268, 148 NW 1084. 

46. Meriweather v. Herran, 8 B. 

f 162; Cram v. Union 
Bank, id 2 ONG TY) 246134 
Keyes 558 [aff 42 Barb. 426]. 

47. Wuthmacher v. Harris, 38 Pa. 
491, 80 AmD 502. 

48. Cal.—Sugarman Iron, etc., Co. 
v. Miller, 205 Cal. 144, 269 P 1113. 

Ind.—Thomas y. Troxel, 26 Ind. A. 
322, 59 NE 683. 

Ky.—Livingston County Bank vy. 
First State Bank, 136 Ky. 546, 121 
Sw 451, 124 SW 829. 

Mo.—Phillips v. Jones, 20 Mo. 67. 
Y.—Durant v. Whedon, 201 App. 


N. 
Diy. 196, 194 NYS 126. 
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cidents. The sale of a specific article will generally 
inelude all appurtenances and attachments necessa- 
rily accompanying it;°° but separate and distinct 
articles not properly attachments or appurtenances 
of that which is specifically designated will nat 
pass;>? and if the contract expressly includes ap- 


purtenances only such articles will pass as are prop- 


nated.>? 


Sale of business or stock of goods. 
business will usually carry with it such articles, 
instruments, and privileges as are necessarily inci- 
dent thereto,®® such as the account books,°* cor- 
respondence,®® and pending contracts,**® but not an 


erly appurtenant to that which is expressly desig- 


The sale of a 


insurance policy,°’ a tax refund,®® or corporate stock 


. 


a fund.§? 


Wis.—Jacobson v. Tallard, 116 


Wis. 662, 98 NW 841. 


[a] Bills receivable-—As wtsed in 
a contract for the sale of a news- 
paper, providing that all “bills pay- 
able to the business’ are to remain 
the seller’s property, with the right 
to collect them, 
means bills receivable, and includes 
money due from the state for the 
completed publication of the session 
laws. Durant v. Whedon, 201 App. 
Div. 196, 194 NYS 126. 


[b] Rebate of customs duties.— 
Where an article manufactured from 
duty-paid imported material is sold 
for export, the sale note providing 
‘no drawbacks for account of buy- 
er,” the effect is to reserve.the right 
to the drawback to the seller. Re- 
vere Sugar Refinery v. Stone, etc., 
Co., 285 Fed. 167. : 


49, Newsome v. Brazell, 118 Ga. 
547, 45 SE 397; Rogers v. Newton, 91 
Wis. 523, 65 NW 52. 


{a] Marks held insufficient to in- 
dicate cancellation of items.—Where, 
upon the request of the purchaser, 
a duplicate copy of a canceled order 
was sent to him in order that he 
might select such items as he wished, 
and he drew a line through certain 
items, put V-shaped marks at_ the 
left of others, and wrote on the back 
of the order that he had ‘canceled’ 
all he did not want, the V-shaped 
marks did not indicate a cancella- 
tion, and the seller was within his 
rights in shipping items so marked 
to the buyer. Plaut v. Shirley, 200 
Ky. 619, 255 SW 278. 


50. U. S.—Wheeler, etc., Mfg. Co. 
v. Lyon, 71 Fed. 374. 

Colo.—Scott Supply, etc., Co. 
Roberts, 42 Colo. 280, 983 P 1123. 


Iowa.—Pickerell v. Carson, 8 Iowa 
544, 


Ky.—Henderson Wagon Works v. 
H. J. Heinz Co., 194 Ky. 658, 240 SW 
356. 


Md.—Maryland Ice Co. v. Arctic Ice 
Mach. Mfg. Co., 79 Md. 103, 29 A 69. 


Mass.—Way v. Ryther, 165 Mass. 
226, 42 NE 1128. 


Tex.—Christian v. Moore, (Civ. A.) 
252 SW 1116 [cit Cyc]. 


Wis.—Weeks v. Robert A. Johnson 
Co., 116 Wis. 105, 92 NW 794; Radell 
v. Sharlan, 66 Wis. 138, 28 NW 136. 


[a] Sacks containing grain.—A 
sale of grain in sacks in the absence 
of evidence to the contrary includes 
also the sacks. Burr v. Williams, 
23 Ark, 244; Texas Standard Cotton- 


Vv. 


the quoted phrase} 


representing an investment made out of the profits 
of the business,®® and ordinarily the sale of a busi- 
ness or stock of goods will not carry with it money 
on hand or deposited in a bank,®° although particular 
contracts may be properly construed in connection 
with the surrounding circumstances to include such 


Oil Co. v. National Cotton-Oil Co., 
(Tex. Civ. A.) 40 SW 159. 


[b] Contract of sale of toilets in- 
cludes supply pipes.—Christian v. 
Moore, (Tex. Civ. A.) 252 SW 1116. 


[ce] Sale of sheep includes wool 
thereon at the time. Groat v. Gile, 
DLUNG sve ASL: 


51. Stephens v. Orman, 10 Fla. 9; 
O’Reer v. Strong, 13 Ill, 688; Huth- 
ee v. Harris, 38 Pa. 491, 80 AmD 


52. Gullman vy. Sharp, 81 Hun 462, 
30 NYS 1036; Rosenbaum v. Foss, 4 
S. D. 184, 56 NW 114; McVeety v. 
Hayes, 111 Wash. 457, 191 P 401. 


53. American Typefounders Co. v. 
Conner, 6 Misc. 391, 26 NYS -742; 
McFarland v. Stewart, 2 Watts (Pa.) 
111, 26 AmR 109. 


[a]. Sale of mewspaper_ carries 
with it (1) the subscription list (Mc- 
Farland v. Stewart, 2 Watts (Pa.) 
111, 26 AmD 109), (2) and the sub- 
scription accounts collected by the 
seller between the execution of the 
agreement and the delivery of pos- 
session (Claybaugh v. Goodchild, 135 
Pa. 421, 19 A 1015). 

Good will see Good Will § 8. 


54. Putnam v. Turney, ete., Co., 
95 Fed. 56; American Typefounders’ 
res v. Conner, 6 Misc, 391, 26 NYS 


55. Beal v. Chase, 31 Mich. 490. 

56. Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 

57. Jackson v. Millspaugh, 103 


Ala. 175, 15 S 576 (policy transfer- 
able only by indorsement and with 
the consent of the insurer). 


58. I-letcher v. Winnfield Bottling 
Works, 160 La. 261, 107 S 103 [rev 
2 La. A. 685]. 


59. Althoff Mfg. Co. v. Althoff, 52 
Colo. 501, 123 P 326. 


60. Hayes v. Lewisburg Bank, 
(Tenn. *Ch- A.) 39) SW 753%. West, vi 
Carlisle, 111 Tex. 529, 241 SW > 471 
Laff. (Civ. A.) 199 SW 515]. 


61. McGowan v. Griffin, 69 Vt. 168, 
387 A 298. 


[a] Deposit unknown to parties. 
—A sale by a firm of a business, ex- 
pressly including the goods “and all 
other property and valuable thing or 
things, belonging to said firm, of 
every name and kind,’ passes to, the 
purchaser a sum of money deposited 
in a bank to the credit of such firm, 
although its existence is not known 
to the parties at the time of the sale. 
Cram vy, Union Bank, 42 Barb. (N. Y.) 
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[§ 181] 3. Price, Expense, and Costs of Trans- 
portation—a,. Price®*—(1) In Absence of Contract 
A contract of sale which makes no ref- 


Provision. 
erence to price will be construed 


agreement that the buyer shall pay a reasonable price 
or what the property is reasonably worth,®* or, as 
sometimes stated, its market price or 
reasonable value of the property being deemed to 
be its market value,°® or at least the reasonable value 
is ordinarily to be determined by the market value,*® 
although this is not necessarily or always the case,°* 
particularly in the case of sales at retail®* or on 
The reasonable or market value should or- 
dinarily be determined as of the time and place of 
delivery ;7° but accidental causes or manipulations 


eredit.®® 


426 [aff 1 Abb. Dec. 461, 4 Keyes 
558]. 
62. Price: 
Of motor vehicle see Motor Vehicles 
§§ 280-282. 


Payment of see infra §§ 501-530. 

63... Ui S:—In re Pierce, é€tc.,. Mie: 
Co.; 246 Fed. 814, 159 CCA 116 [rev 
231 Fed. SAE 

Ala.—Sims v. Alford, 218 Ala. 216, 
118 S 395; Nashville, ete.,.R. Co. v. 
Wood, 171 Ala. 382, 54 S 753;) Wil- 
kinson v. Williamson, 76 Ala. 163. 

Ark.—Bowser v. Marks, 96 Ark. 
113, 131 SW 334, 32 LRANS 429, Ann 
Cas1912B 357. 

Ill.—Larson v. 
198, 

Ky.—Ross v. Adams, 5 Dana 509. 

Mass.—Taft v. Travis, 136 Mass. 
Obs 

Mich.—Comstock v. Sanger, 51 
Mich. 497, 16 NW 872; James v. Muir, 
33 Mich. 223. 

Miss.—Paxton v. 
445, 

Mo.—Anderson v. Caldwell, 242 Mo. 
201, 146 SW 444; Stout v. Caruthers- 
ville Hardware Co., 131 Mo. A. 520, 


Johnson, 42 Ill. A. 


Meyer, 58 Miss. 


110 SW 619; Arnold v. Cason, 95 Mo. 
A. 426, 69 Sw 34; Bailey v. Beasley, 
32 Mo. A. 406. 


Nebr.—Seybolt v. Waters, 109 Nebr. 
99, 189 NW 980. 

N. Y.—Matiacio v. Orlando, 192 App. 
Div. 942, 183 NYS 697 [rev 183 NYS 
aleyifs Regus vi Moran;)'9 =NYS"' 927; 
Ballard v. Trow’s Printing, ete, Co., 
1 NYCityCt 188. 


N. C.—Carter v. McNeeley, 23 N. C. 
448, 

Okl.—Wilkins v. Jackson, 100 Okl. 
148, 145, 227 P 882 [cit Cyc]. 

Tex.—Burger v. Ray, (Civ. A.) 239 
SW 257, 

Utah.—Standard Coal Co. v. Stew- 
art, 269 -P: 1014. 

Eng.—Hoadley v. Mclaine, 10 Bing. 
482, 25 ECL 231, 131 Reprint 982. 

[a] Rule applied: (1) Upon de- 
livery and acceptance of the prop- 
erty sold. Dickerman v. Ohaski Im- 
portine: Co. 68 Call (As 101.4218 %8P 
458; Levy v. Mautz, 16 Cal. A. 666, 
11% P4936); Speakman vi (Price, 25 
Del. 377, 80 A Gots GAINS) Warley ale 
Reynolds Tobacco Co., L6ise Key. ¥ TG: 


174 SW 482. (2) To executory, as 
well -as executed, contracts. In 
re Pierce, etc., Mfg. Co., 246 Fed. 


814, 159 CCA 116 [rev 231 Fed. Seals 
Nashville, ete., R. Co. v. Wood, iy 
Ala. 382, 54 S 753 

[b] Agreement’ to purchase “four 
notes,” each given for a certain sum 
stated, will be construed as an under- 
taking to pay therefor the face value 
of such notes. Ubbinga v. Farmers’ 
Sav. Bank, 108 Iowa 221, 78 NW 840. 


64. Ark.—Burr v. Williams, 23 


SALES 


as implying an 


value,®* the 


General.: 


, 


Ark. 244, 
Fla.—Yulee v. Canova, 11 Fla. 9. 


Ga.—Smith v. State, 9 Ga. A. 230, 
70 SH 969. 

Ill.—McEwen vy. Morey, 60 Ill. 32; 
ee Green Co. v. Smith, 52 Ill. A. 

La.—Cottam v. Moises, 149 La. 305, 
88 S 916. 


Mo.—Arnold v. Cason, 95 Mo. A. 
426, 69 SW 34. 
Y.—Konitzky v. Meyer, 49 N. 


N. 
Y. 571; Shields v. Pettie, 4 N. Y. 122 
[aff 4 N. Y. Super. 262]; Kittle v. Hunt- 
ley, 67 Hun 617, 22 NYS 519; Lent 
v. Hodgman, 15 Barb. 274; Regus v. 
Moran, 9 NYS 927. 


vane C.—Dickson v. Jordan, 34 N. C. 
Okl.—Wilkins v. Jackson, 100 Okl. 
143, 145, 227 P 882 [cit Cyc]. 


Utah.—Standard Coal Co. vy. Stew- 
art,.269 P 1014. 
Contract provision for market 


price see infra § 183. 


“Market price’ and “market value” 
defined see Market §§ 14-19. 


65. Yulee v. Canova, 11 Fla. 9; 
Wagoner Undertaking Co. vy. Jones, 
1384 Mo, A. 101, 114 SW 1049. 


“Reasonable value” and “market 
value” as equivalent or distinguish- 
able terms generally see Market § 


66. Paxton v. Meyer, 58 Miss. 445. 


67. James v. Muier, 33 Mich. 223; 
Paxton v. Meyer, 58 Miss. 445. 


68. Paxton v. Meyer, supra, 

69. Paxton v. Meyer, supra. 

70. Ark.—Burr v. Williams, 23 
Ark, 244. 

Fla.—Yulee v. Canova, 11 Fla. 9. 

Tll.—McEwen vy. Morey, 60 Ill. 32. 
And see Keime v. Thum, 2388 Ill. A. 
519 (dictum). 

Miss.—Paxton v. Meyer, 58 Miss. 


445, 
IN Jia SIN re aera Giga: 
AmD 206. 


Okl.—Wilkins v. Jackson, 100 OkKl. 
148, 145, 227 P 882 [eit Cyc]. 


[a] Any subsequent rise or fall in 
the value of the property is to the 
advantage or loss of the buyer. Hill 
WOE a ONG i lee eons lA) 206% 


{[b] Seller in distant state.—W here 
a buyer in one state orders lumber 
from a wholesale dealer in another 
state to be shipped to the buyer, and 
the order is silent as to the price, the 
market value at the place of business 
of the seller, and not the market val- 
ue at the place to which the lumber 
is shipped, governs the price. Die- 
ther v. Ferguson Lumber Co., 9 Ind. 
A. 173, 35 NE 8438, 36 NE 765. 


71. Paxton v. Meyer, 58 Miss. 445; 


[$§ 181-182 


of the market may prevent the market price at the 
particular date from being the proper standard." 
The market price should also be determined by the 
general market price for which the goods would sell 
in the regular course df business,‘? under the usual 
and ordinary course of lawful trade and competi- 
tion,** and not such price as the seller might de- 
mand‘# or some particular buyer be willing to pay;*® 
and it must be the market price for similar transac- 
tions according to whether the sale in question is 
wholesale or retail,’® or for cash or on ecredit.77 


[§ 182] (2) Under 


Contract Provision—(a) In 


Where the price of the property sold is 
fixed by the contract of sale, such price will con- 
trol,*® regardless of the actual value of the goods,’® 


Acebal v. Levy, 10 We 376, 25 ECL 
180, 131 Reprint 949. 

72. Yulee_v. Canova, 11 Fla. 9; 
Lovejoy v. - Michels, 88 Mich. 15, 49 
NW 901,13 LRA 770; Paxton v. Mey- 
er, 58 Miss. 445; Wagoner Undertak- 
ing Co. v. Jones, 134 Mo. A. 101, 114 
SW 1049. 

73.° Lovejoy v. Michels, 
15, 49 NW 901, 13 LRA 770 


[a] Price fixed by com baation of 
manufacturers or dealers including 
the seller, formed for the express 
purpose of controlling the price of 
the goods, is not entitled to rank as 
the “market price,” and this irrespec- 
tive of the unlawful character of the 
combination. Lovejoy v. Michels, 88 
Mich. 15, 49 NW 901,13 LRA 770. 


74 Yulee v. Canova 11 Fla. 9. 
75. Yulee v. Canova, supra. 


76. Paxton v. Meyer, 58 Miss. 445; 
Bue v. Huntley, 67 Hun 617, 22 NYS 


77. Paxton v. Meyer, 58 Miss. 445. 


78. U. S.—George M. Jones Co. v. 
Canadian Nat. R. Co., 14 F. (2d) 852. 


Colo.—Balcom v. Michael, 68 Colo. 
407, 191. P 97%. 


Ga.—Falvey v. 
99, 13 SE 261. 


Il1.—Illinois Linen Co. v. Hough, 91 
ill. 63; Minneapolis Threshing Mach. 
Co. v. Higgins, 71 Ill. A. 506. 


Ky.—Coal Run Min. Co. v. Inter- 
state ae etc., Co., 198 Ky. .456, 248 
SW 1024 ‘ 

Mad. DT Gibney v. Curtis, 61 Md. 192. 


Mich.—Locke y. Priestly Express 
ae On, €&G., ACO.; be Mich. 263, 39 N 


88 Mich. 


Richmond, 87 Ga. 


Mo.—Wheeler oi Mabrey, 
166; Planters’ Nut, etc., Co. v. 
las Candy Co., CA.) 
{transf 305 Mo. 663, 


65 Mo. 
Doug- 
240 SW 473, 
267 SW 647]. 


N. Y.—Larrowe. v. Lewis, 128 N. 
Y. 593, 27 NE 1075 [aff 11 NYS 342]. 
See Davis v. Fowler, 20 App. Div. 
633, 47 NYS 221. 


Oh.—Courcier v. Graham, 1 Oh. 330. 


Pa.—Foedisch yv. Arrow Coal Min. 
Co., 266 Pa. 231, 109 A 869. 


Wis.—Kvammen v. Meridean Mill 
Co., 58 Wis. 399, 17 NW 22. 


[a] In absence of fraud neither 
party is entitled to contest the jus- 
tice of the price agreed on. Courcier 
Vv. Graham, 1 Oh..330. 


[b] If goods are ordered from 
price lists furnished by the seller, 
the prices stated in such lists will be 
taken as the prices agreed on. Paine 
Lumber Co, v. Betcher, 34 Minn. 480, 
26 NW 606. 


79. Falvey v. Richmond, 87 Ga. 99, 
18 SE 261; Illinois Linen ‘Co. v. 
Hough, 91 Ill. 68; Courcier v. Gra- 
ham, 1 Oh. 330. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 182] 


or the cost to the seller of manufacturing them.*°® 
If the contract contains provisions as to the price but 
they are not clear, the price must be determined by 
the ordinary rules of construction.*+ 


Provision for determination of price. 


80. Locke vy. Priestly Express 
Wagon, ete., Co., 71 Mich. 263, 39 NW 
54. 


81. Deyo v. Hammond, 102 Mich. 
122, 60 Nw 455, 25 LRA 719; Man- 
ganese Steel Safe Co. v. First State 
Bank, 25 S. D. 119, 125 NW 572; Bur- 
con ete, Cow vy. Lbondonesu TRICo.; 
teOnts Tio 17s. and: cases, inira, this 
note. 


{a] Fair interpretation which in- 
dicates the real intent and under- 
standing of the parties will be given 
the contract. Archibald v. Panagoul- 
opoulos, 233 N. Y. 478, 135 NE 857. 


{[b] Alternative or additional stip- 
ulations.—(1) An agreement to pay 
five hundred dollars for two horses, 
three hundred dollars down and the 
balance when the purchaser is satis- 
fied that the horses are sound, should 
be construed as fixing two prices for 
the horses, one if sound and the other 
if unsound, and if it appears that one 
of the horses was unsound at the 
time of the sale, the purchaser is nei- 
ther bound to pay the other two hun- 
dred dollars nor offer to return the 
horses. Thompson v. Russey, 50 Ala. 
329. (2) Where a contract provides 
for the payment of a certain sum for 
an engine of a certain stipulated effi- 
ciency, and an additional sum if it 
exceeds that efficiency, the additional 
sum is a part of the contract price. 
Chicago v. Hunt, 227 Ill. 130, 81 NE 
243 [aff 130 Ill. A. 462]. (3) If the 
purchaser pays a certain amount and 
agrees that an additional sum shall 
be paid if the goods on being tested 
within a certain time show certain 
qualities, he cannot escape payment of 
the additional sum by neglecting or 
refusing to make the test, and if he 
does so it may be recovered by the 
seller upon proof by other evidence 
that the goods possessed the required 
qualities. Deyo v. Hammond, 102 
Mich. 122, 60 NW 455, 25 LRA 719. 
(4) A contract reciting that the buy- 
er has bought the seller’s tobacco crop 
“for one, thousand dollars, not less 
than three thousand pounds, ” paya- 
ble “six hundred dollars when tips is 
delivered, three hundred when next 
load, and one hundred when the last 
is delivered, if there is three thous- 
and pounds,” is an agreement to pay 
one thousand dollars, if the crop 
weighs three thousand pounds, and, 
if less, nine hundred dollars. Mon- 
tague v. Lumpkins, 178 N. C. 270, 100 
SE 417. (5) An offer to sell a tractor 
for one thousand six hundred dollars, 
or one thousand seven hundred dol- 
lars, is an offer to sell for the lesser 
amount. Wright v. McCormack, 99 
Conn. 145, 121 A 467. (6) Under a 
contract for the sale of a half in- 
terest in a barber shop which pro- 
vides that the purchaser is to pay 
a specified sum, and also provides 
that he “is to advance on debts such 
sum aS may be necessary, and bal- 
ance to be paid in regular course of 
business as the same may be neces- 
sary,’ the total amount to be paid 
is the specified sum, the word “bal- 
ance” referring to the purchase price 
as named in the agreement, and not 
to the subsisting debts of the seller 
Over and above the specified sum. 
Halverson v. Walker, 38 Utah 264, 
112 P 804. (7) Provision for varia- 
tion or fluctuation of prices to be de- 
termined in future see infra § 188. 

82. Foote, ete, Co. v. Southern 
Wood Preserving Co., 11 Ga. A. 164, 74 
SE 1037; Matthews Glass Co. v. Burk, 
162 Ind. 608, 70 NE 371; Whiting v. 
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Where a 


Root, 52 Iowa 292, 3 NW 134; Kelly 
Vv. Berry, 39 Wis. 669; and cases infra 
this note. 


[a] Contract should be interpret- 
ed, not perverted.—Keime v. Thum, 
238 Ill. A. 519. 


[b] Construction must be as of 
time contract was made.—Maxwell 
Planting Co. v. Loveman, 212 Ala. 228, 
102 A 45; Michlovitz v. Eastern Roll- 
ing Mill Co., 157 Md. 486, 148 A 836. 


[c] Agreement will be reasonably 
construed.—Oldford v. Job, 8 New- 
foundl. 269. 


{d] Slight transposition of words 
may be made where it will render 
the contract clear, unambiguous, and 
reasonable. Libby v. Busse, 1388 
Wash. 548, 244 P 963. 


[e] Particular contracts construed 
to require payment for: (1) Sand 
and gravel according to weight, and 
not measure. Niles Sand, etc., Co. v. 
Muir, S0rCalnAs 63, 19522699... 1@2)) 
Asphalt at a specified rate for each 
ninety square yards of pavement laid, 
and not for each ton of the crude ma- 
terial shipped. Union Dev., etec., Co. 
v. Globe Asphalt Co., 173 Fed. 866, 97 
CCA 650 [certiorari den 217 U. S. 607, 
30 SCt 697, 54 L. ed. 900]. (3) Build- 
ing stone as measured at the time of 
delivery, and not as a solid wall after 
the stone has been laid. Rogers v. 
Hayden, 91 Me. 24, 39 A 283. (4) 
Where plaintiff entered into a con- 
tract to sell to a company all of his 
product of dried curd at a price equal 
to the highest price which should be 
paid by the purchaser to any other 
party for a like product, and the pur- 
chaser, which did a local business 
only, sold its business and assigned 
its contracts, about forty in number, 
to defendant, which was a large con- 
cern doing business in several states, 
the contract entitled plaintiff only to 
the highest price paid under the con- 
tracts so assigned, although defend- 
ant may have paid a higher price at 
other points and under different con- 
ditions. Casein Co. v. Van Dam, 168 
Fed. 45, 93 CCA 467. (5) When the 
price to be paid is a certain per cent 
lower than the lowest price made by 
a certain dealer, ‘payment to be made 
promptly on receipt,’’ of the goods, 
the price of each shipment was to be 
determined by the prices of the des- 
ignated dealer existing at the time of 
its receipt, and was not affected by 
a subsequent reduction during the 
season. Matthews Glass Co. v. Burk, 
LG2=rndy 16108... 70 INEM sii. 206) “In a 
contract for the sale of ore at prices 
regulated by the assay value per ton, 
ores delivered to be paid for monthly, 
the assays are to be averaged at the 
end of each month, and not taken in 
separate lots and quantities as deliv- 
ered. Kennedy v. Schwartz, 13 Nev. 
229. (7) Under a contract for the 
sale of bark providing that the price 
should be the average contract price 
in certain cities for the current year, 
the average price for bark from the 
lower peninsula of Michigan, where 
the seller’s bark was situated, ex- 
cluding bark from the upper peninsu- 
la which was not so valuable, should 
govern. Cobbs v. Boyne City Tan- 
ning Co., 178 Mich. 88, 144 NW 487. 
(8) “Customary prices,’ as used in a 
contract of sale, does not mean ei- 
ther the highest or lowest prices paid 
at the time of the various transac- 
tions. Day v. Barron, 4 Newfoundl. 
360. (9) “Prevailing prices,’ as used 
in a contract for the sale of paper 
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contract of sale does not expressly and definitely 
state the price or the aggregate amount to be paid, 
but provides a method, measure, basis or standard 
by which it is to be determined or computed, the 
provision, properly construed,*? must be followed,®* 


which has no market price, it requir- 
ing special manufacture and coming 
only from one source, mean such pric- 
es aS are set by that source in the 
usual course of business, without un- 
due enlargement of cost, and with a 


reasonable profit. in addition. New 
York Oversea Co. v. China, etc., 
Tradings Coy, 9.206 .4Appin Dive 9242, 
200 NYS 449 [rev 118 Misc. 744, 


194 NYS 552]. (10) Plaintiff con- 
tracted to sell a quantity of iron ore 
lying at a dock, for which defendant 
agreed to: pay a stated sum, to ship 
the ore to Lake Erie ports aS soon as 
convenient and profitable, and to pay 
such further-amount as might be re- 
ceived therefor after deducting cer- 
tain expenses and commissions. De- 
fendant contracted for a resale of the 
ore five days later, which was before 
the season for navigation opened on 
the Great Lakes. It was held, in an 
action in which there was evidence 
tending to show that defendant sold 
the ore at too low a price,.and that 
it would have brought more in the 
market after the season opened, that 
the contract did not give defendant 
unlimited discretion as to the sale of 
the ore. Millie Iron Min. Co. v. Mc- 
Kinney, 185 Fed. 786, 108 CCA 104. 
(11) Where plaintiffs agreed to fur- 
nish defendants all the timber they 
required at their coal mines, they to 
pay at the rate of eighteen cents per 
ton for all the coal mined, and, should 
the tonnage during the year not 
amount to seventy-five thousand tons, 
defendants to pay the difference be- 
tween the amount shipped and seven- 
ty-five thousand tons at the rate of 
eighteen cents per ton, the price 
agreed on under such contract for its 
fulfilment was eighteen cents per ton 
for seventy-five thousand tons. - Wolf 
Creek Diamond Coal Co. v. Schultz, 71 
Pa. 180. (12) Where a contract for 
the sale of the business of a dentist 
provides that the purchaser will pay 
one quarter of the receipts from his 
practice for a_ stated period, the 
amount payable is not limited to one 
quarter of the receipts collected dur- 
ing the period named, but also in- 
cludes subsequent collections for 
work done during the period. North- 
ern Trust Co. v. Knowles, 208 Ill. A. 
258. 


83. Ill—Keime v. Thum, 238 Ill. 
ASiI5E9, 524 LerterCyel. 


Ind.—Matthews Glass Co. v. Burk, 
162 Ind. 608, 70 NE. 371. 


Md.—Michlovitz v. Bastern Rolling 
Mill Co., 157 Md. 486, 148 A 836. 


Pa.—Lucas Coal Co. v. Delaware, 
etc., Canal Co., 148 Pa. 227, 23 A 990; 
Duff v. Thrall, 35 Pa. Super. 136. 


Wis.—Cochrane v. Decker, 172 Wis. 
388, 177 NW 856. 


[a] If parties have voluntarily 
adopted method (1) by which the 
price is to be determined, which is 
not illegal, neither can afterward be 
heard to say that such method is not 
a fair and proper one. Matthews 
Glass Co. v. Burk, 162 Ind. 608, 70 NE 
371. (2) The seller should not be 
heard to insist that some other meth- 
od more advantageous to him should 
be substituted. Keime v. Thum, 238 
DES RAS Coos 


[b] Refusal of valuer to act.— 
Where one of the two persons nomi- 
nated in an executory agreement of 
sale as a valuer to fix the considera- 
tion refuses to act, neither the other 
nor one of the parties can, without 


226 | [550d] 
and the price as thus established will control and be 
binding upon the parties,** provided the estimate 
according to the method agreed upon is a correct 
one.*> 

Absence of objection.*® Although the seller does 
not strictly comply with his part of the contract in 
regard to the character of the goods or time of deliv- 
ery, the contraet price will control if the buyer ae- 
cepts the goods, without objection under the con- 
tract..7 In the absence of fraud or mistake, and 
when not objected to within a reasonable time, an 
account rendered,** or a notification of the seller 
by the buyer that the account will be adjusted at a 
certain price,®® is binding and conclusive as to price. 

[§ 183] (b) Market Price®°—aa. In General. A 
contract of sale making a provision as to price, but 
not expressly referring to the market price, may be 
construed to be based upon that price.°?t Where a 
contract expressly based upon the market price is 
clear, definite, and unambiguous, it will be given ef- 
feet in accordance with its terms;°? and if it is am- 
biguous, its effect will be determined by the ordinary 
rules of construction.®® : 

Time and place generally. Unless the contract 
provides that it shall be determined as of some other 
time or place,®°* the market price will be taken as 


SALES 


the market price at the time and place of delivery,°® 
provided there is'a market price at such time and 
place;°® if there is no market price at the place of 
delivery, the price is to be determined at the nearest 
place where the goods have a market price,®* by the 
addition or reduction of the difference in the cost of 
delivery,®® and that if there were no sales at the 
particular time should be had to sales nearest in 
time.°® 


Date selected by one party. If the contract pro- 
vides that one of the parties may select a date as of 
which the market price is to be determined, it will be 
construed as requiring the selection of a date subse- 
quent to, or at least coincident with,” that upon 
which the selection is made; the selection of a past 
date is without legal effect.? In the absence of any 
express limitation the date is to be selected within 
a reasonable time.* If no selection is made within 


the time limited the market price at the time and. 


place of delivery,® or, under some contract provisions 
and the construction placed thereon, the market price 
on the last day of the limited period,® will control. 
Notice of the selection of a day by the seller is suf- 
ficient where he does all that is required of him un- 
der the circumstances.‘ 


[§ 184] bb. Posted or Published Quotation. 


4 


the consent of both parties, select a 
third person to act in the place of 
the person refusing. Stern v. Farah, 
17 N.'M. 516, 133 P 400, 


[e] Option as to methods.—Where 
cattle running at large and estimated 
at a certain number are sold for a 
certain sum, the excess or deficiency 
to be at so much per head, and the 
contract provides that the buyer may 
take them without counting upon pay- 
ing a certain additional sum, this is 
a mere privilege to be exercised or 
not at his option. Norris v. Harris, 
15 Cal. 226.. 

Compliance with provision as nec- 
essary to pass title see infra § 536. 


84. Luetkemeyer Co. v. Murdock, 
267 Fed. 158; Matthews Glass Co. v. 
Burk, 162 Ind, 608, 70 NE 3871; Le 
Blane v.:Godchaux Co., 152 La. 405, 
93 S 201; Mahon v. Professional Bag, 
etc., Co., 170 NYS 1058. 


85. Phipps v. Hully, 18 Nev. 1338, 
InP 1669; 

[a] Rule applied.—Where ore is 
sold to be paid for on the basis of 
the assay values of certain samples, 
such assay values must be correct or 
the estimate based thereon will not 
be binding upon the parties. Phipps 
v. Hully, 18 Nev. 133, 1 P 669. 


86. Absence of objection to price 
stated in invoice see infra § 186. 


87. Wheeler v. Mabrey, 65 Mo. 166. 
Compare Watkins v. Paine, 57 Ga. 50 
(receipt and retention of the goods 
by the buyer without objection ren- 
der him liable for their real value 
not exceeding the contract price). 


ss. B. S. Green Co. v. Smith,, 52 
Yll. A. 158; Lefurgy v. Stewart, 23 
NYS 537 [aff 140 N. Y. 661 mem, 35 
NE 893 mem]. 

89. Cowell v. Snyder, 
634, 115 P 961. 

90. Flucttations of market price 
see infra § 188. 

91. See cases infra this note. 

[a] Thus (1) a contract to pay the 
best price obtainable is, in effect, one 
to pay the market price. Rose v. U. 
Se uumper, 6tc.,, Col) 108 Or. 237) '275 
P 171. (2) “Price quoted,” as used 


16. Cal. A. 


in a contract of sale obligating the 
buyer to pay the price’ quoted by the 
seller, is intended to mean the price 
quoted in the general market, and not 
in a few particular localities. Kings 
County Packing Co. v. Sunland Sales 
Co-op. -Assoc., 100 Cal. A. 126, 279 P 
1086. (3) An agreement by a manu- 
facturer and seller of lead to “protect 
and guarantee’ a customer until the 
arrival of the seller’s agent, with 
whom more definite agreements are 
to be made, means that the seller will 
supply the article to the customer as 
low as the most favorable market 
price at the time of delivery. Bey- 
mer-Bauman Lead Co. v. Haynes, 81 
Me. 27, 16 A 326. (4) Where a con- 
tractor agreed to furnish a subcon- 
tractor with materials at a cost which 
would not exceed the cost when pur- 
chased from others, the subcontractor 
was entitled to materials, at a fair 
market price. Van Horn vy. Kemena, 
281 Pa. 579, 127 A 233. 


Absence of any provision as to price 
see supra § 181. 


92. Abshire v. Smith, 86 Ind. A. 
354, 156 NE 408; American Refining 
53 v. Staley, (Tex. Civ. A.) 274: SW 


93. Corbett v. Winston Elkhorn 
Coal- Co., 296 Fed. 577; Mason Vv. 
Beard, 2 Ind. 505. 


[a] Market price of materials.— 
Under a contract to make and deliver 
certain goods from materials of a 
certain “market value,’ the words 
“market value’? mean the price in the 
market to an ordinary customer, ir- 
respective of this particular contract. 
Orchard v. Simpson, 2 C. B. N. S. 299, 
89 ECL 299, 140 Reprint 431. 


[b] Contract for highest market 
price.—Under a contract to pay the 
“highest market price,” it is the duty 
of the seller to inform himself as to 
what is the highest market price, and 
if without doing so he accepts what 
the buyer without fraud tenders, as 
the highest market price, there is no 
mutual mistake which will justify an 
impeachment of the account or recov- 
ery of the difference between the 
amount paid and the actual highest 
market price. Stern v. Ladew, 47 


App. Div. 331, 62 NYS 267, 30 NYCiv 
Proce 135. 


94. Maxwell Planting Co. v. Love- 
man 212) “Nias 228. LOLS 4b Svs 
Bacon Fruit Co. v. Blessing, 122 Ga. 
369, 50 SE 139; Rose v. Taylor, 26 Ga. 
A. 700, 106 SE 922; ‘South Gardiner 
Lumber Co. v. Bradstreet, 97 Me. 165,’ 
53 A 1110. 

95. South Gardiner Lumber Co. v. 
Bradstreet, 97 Me. 165, 53 A 1110; 


Jorgensen v. J. C. Robinson Seed Co., _ 


112 Nebr. 578, 199 NW 855; Carter 
v. McNeeley, 23 N. C. 448; Van Horn 
v. Kemena, 281 Pa. 579, 127 A 233. 


96. South Gardiner Lumber Co. v. 
Bradstreet, 97 Me. 165, 53 A 1110. 

97. South Gardiner Lumber Co. v. 
Bradstreet, supra. 

98. South Gardiner Lumlfer Co. v. 
Bradstreet, supra. 

99. South Gardiner Lumber Co. v. 


Bradstreet, supra. 
1. McNeely v. Carter, 23 N. C. 141. 


2. Jones Cotton Co. v. Snead, 169 
Ala. 566, 53 5S 988. 


3. Elijah v. Burkland, 80: Ind. A. 
359, 140 NE 915; Spencer vy. Treanor, 
iy ind. A. 178, 137 NE 566; McNeely 
v. Carter, 23) N. GC. 141) 


San Handwerk v. Oswood, 23 Ill. A. 


5. Carter v. McNeely, 23 N. C. 448 
(where, however, it was said that if 
the market price at the time and place 
of delivery were higher than the price 
upon any date which the seller might 


under the terms of the contract have ~ 


selected, the amount recoverable 
should be limited accordingly). 


6. Elijah v. Burkland, 80 Ind. A. 
359, 140 NE 915; Lang v. Leonard, 
242 Mich. 472, 219 NW 610. 


7 Smith v. Duncan, (Tex. Commn. 
Te SW 140 [aff (Civ. A.) 167 SW 

[a] Where buyer is ill, permission 
to see him is refused the seller, all, 
persons present at the buyer’s place 
of business deny authority to repre- 
sent him, and the seller, after unsuc- 
cessfully attempting to give notice at 
both the buyer’s home and place. of 
business, requests the buyer’s brother 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[$§ 182-184 


ee 


’ 


yee 


~ §§ 184-185] 


contract provision making a posted or published 
market price or quotation the standard for fixing 
the price will be accorded effect,’ unless the standard 
fails.° 


Quotations in trade publication. Where the con- 
tract provides for a price based upon the market 
price, at a certain place, for an article of a certain 
deseription, as quoted in a specified trade paper, the 
price is to be determined by the quotations for the 
article of that description,?® and not by quotations 
for an article of a different description, but which 
may be applicable to the seller’s product which are 
added by the trade paper after the making of the 
contract.‘ On the other hand, an unambiguous 
eontract provision for ascertaining the price by 
averaging the market price quotations in a certain 
trade journal, and making no mention of grades of 
the product, will be accorded effect ;1? notwithstand- 
ing the facts that, after the making of the contract, 
the trade journal changes the manner of quotation 
so as to show the market price of different grades of 
the product,!* and, on account of changed conditions, 
there is a greater spread in price between the differ- 
ent grades than existed at the time the contract 
was made.t# <A contract of sale at market prices 
quoted in a specified trade journal does not make such 
journal a valuer of the property,t® or require that 
the prices be established in an open and competitive 
market.1® 


[§ 185] (c) Cost, Invoice, or Wholesale Price— 
aa. Cost Price.17 In the case of a sale of goods 
made at or based upon the cost price, the meaning of 
-the term “cost price” depends upon the situation of 
the parties!® and the circumstances under which it 
is used,?® although, as applied to a retail stock of 
goods, it usually refers to the cost at wholesale.?° 


to notify him, he does all that is re- 
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It refers to the original cost price,?+ and means the 
actual cost? or the amount actually paid for the 
goods,?® but in determining the cost price, the cost of 
freight paid may be added to the original cost.?* 
If the goods have not been paid for by the seller, the 
cost. price is the amount which he would have to pay 
at the time of his sale to the second buyer.*® Under 
an agreement to pay such price as the seller may have 
paid, the price is the amount actually paid,?® and no 
deduction will be made for commissions received by 
the seller acting as a broker for the sale of the goods 
in question and other like goods.” 


In “C, I. F.” contract, the letter “C” is used as 
an abbreviation of the word “cost,”?* and the price 
specified includes the cost of the goods,” as well as 
the cost of obtaining customary insurance thereon,*° 
and freight charges.*+ 

“Cost landed price” is a term which has no definite 
and specific trade meaning.*? As used in a particu- 
lar contract of sale, it may mean the actual cost of 
the goods to the seller, plus the charges or expenses 
incurred in landing them in a warehouse.*? 

Price marked upon goods as the cost price is not 
necessarily such;** but a contract providing that the 
marked price shall be taken as the contract price is 
binding in the absence of any fraud in marking the 
goods.?° 

Cost of manufacture. The expression “cost of 
manufacture,” as used in a contract of sale, should 
be so construed as to cover the actual cost of manu- 
facture,*® and hence the seller is entitled to- the 
benefit gained by his purchase of the property for 
less than the cost of manufacture.*” When made a 
part or element of the price in a contract of sale by 
a manufacturer, the “actual cost of finishing” is not 


24. 


quired of him under the circumstanc? 
es. Smith v. Duncan, (Tex. Commn. 
ge SW 140 [aff (Civ. A.) 167 SW 

8. Gilbert v. Manning, 54 Hun 99, 
7 NYS 220 (newspaper quotations); 
American Refining Co. v. Staley, (Tex. 
Civ. A.) 274 SW 272; Taylor Oil, etc., 
Co. v. Pierce-Fordyce Oil Assoc., 
(Tex. Civ. A.) 226 SW 467. 


9. Louisville Soap Co. v. Taylor, 
279 Fed. 740 [certiorari den 259 U.S. 
583 mem, 42 SCt 586 mem, 66 L. ed. 
1075 mem]; Taylor Oil, etce., Co. v. 
Pierce-Fordyce Oil Assoc., (Tex. Civ. 
A.) 226 SW 467. 

[a] - Posted price of oil company.— 
Where a. contract for the purchase of 
oil production is based upon the post- 
ed market price of a certain company, 
the fact that the designated company 
does not purchase all the oil tendered 
to it does not cause the standard to 
fail. American Refining Co. v. Staley, 
(Tex. Civ. A.) 274 SW 272. 


[b] Departure from real market 
value.—Where oil is sold, payment to 
be made from time to time at regular- 
ly published market quotations in a 
named oil field, and it is found that by 
reason of competitive conditions or 
otherwise such quotations cease to 
represent approximately the real mar- 
ket value, the contract standard must 
be regarded as having failed. Taylor 
Oil, etc., Co. v. Pierce-Fordyce Oil 
Assoc., (Tex. Civ. A.) 226 SW 467. 


[c] Absence of sales.—(1) Where 
the contract of sale is based upon the 
Savannah market, as fixed by the quo- 
tation or official closing price posted 
by the Savannah board of trade, and 
there are no sales on a particular day, 


} 


a quotation corresponding to the price 
at which the last previous sale was 
made is within the contract (Union 
Naval Stores Co. v. Patterson, 179 
Ala. 525, 60 S 807); (2) but where 
the condition of the market is anom- 
alous, and no sales have been made 
for a considerable period of time, the 
contract provision as to price fails 
(Louisville Soap Co. v. Taylor, 279 
Fed. 470 [certiorari den 259 U. S. 583, 
42 SCt 586, 66 L. ed. 1075])- 

10. Michlovitz v. Eastern Rolling 
Mill Co., 157 Md. 486, 148 A 836. 

11. Michlovitz v. Eastern Rolling 
Mill Co., supra. 

12. American Car, etc., Co. v. East 
Jordan Furnace Co., 275 Fed. 786. 


18.. American Car, ete, Co...V. 
Hast Jordan Furnace Co., supra. 

14. American Car, ete, Co. v. 
East Jordan Furnace Co., supra. 

15. Boret v. Vogelstein, 188 App. 


Div. 605, 177 NYS 402 [aff 230 N. Y. 
573, 130 NE 898]. 


16. Boret v. Vogelstein, supra. 

17. “Cost price’ 14A C. J. p 1434. 

18. Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782. 

19. Sylvester v. Ammons, supra. 

20. Sylvester v. Ammons, supra. 

21. Kansas City Breweries Co. v. 


Ratzer, (Mo. A.) 198 SW 84. 


22. Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782; _ Revillon 
Wholesale, Ltd. v. Gualts, Ltd. 
(Alta.) [1929] 2 DomLR 217. 

23. Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782; McCoy v. 


Hastings, etc., Co., 92 Iowa 585, 61 
NW 205. 


Boaz v. Owens, 45 SW 876, 20 
KyL 257. 


Freight 
fra § 190. 


25. McCoy v. Hastings, ete., 
92 Iowa 585, 61 NW 205. 


[a]. Where time for discount has 
passed, the discount is not to be con- 
sidered in computing the cost price. 
McCoy v. Hastings, ete., Co., 92 Iowa 
585, 61 NW 205. 


26. Salm vy. Israel, 14° tows: 314, 
387 NW 387. 


charges generally see in- 


Coy 


27. Warren v. Hall, 20 Colo. 508, 
38 P 767. 
28. Smith Co. v. Marano, 267 Pa. 


107, 110 A 94, 10 ALR 697. 
“C. 1. F.” 11 C. J. p 765. 


29. Kroller v. Delaware River 
Steel Co., 43 F. (2d) 476 [rev 34 F. 
(2d} 662]; Klipstein v. Dilsizian, 273 

Seaver v. Lindsay, 233 N. 
Zio, L385 NES 202 Smith Oomn. 
ee 267 Pa. 107, 110 A 94, 10 


ALR 


30. See infra § 191. 

31. See infra § 190. 

32. Revillon Wholesale, Ltd.  v. 
Gaults, Ltd., (Alta.) [1929] 2 Dom 
LR 217. 

33. Revillon Wholesale, Ltd. v. 
Gaults, Ltd., supra. 

84 Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782. 

5 35. Strubhar v. Misch, 68 Ill. A. 

41. ; 

36. Humphrey _ v. Holden, 157 


Mich. 481, 122 NW 103. 
37. Humphrey v. Holden, supra. 
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limited to money paid out,?8 but may include a loss 
or shrinkage in weight of material during the finish- 
ing;?® and the items making up the cost are sub- 
stantially the same as those to be deducted from 
gross receipts in order to ascertain net profits.*° 
Where the word “cost,” as used in a phrase con- 
tained in a contract of sale by a manufacturer, is 
ambiguous, the construction placed upon it by the 
parties themselves will be given effect by the court.*? 


[§ 186] bb. Invoice Price. If there is a definite 
agreement as to price the fact that the goods are in- 
voiced at a different price will not control or vary 
the price agreed on.4?, However, where a provision 
as to price in a contract of sale is expressly based 
upon the invoice price, it will be given effect;** and 
the price stated in a bill or invoice accompanying 
the goods upon their shipment or delivery is control- 
ling where the goods and the bill or invoice are ac- 
cepted without objection.44 When employed in a 
contract of sale of a retail stock of goods and mer- 
chandise, the term “invoice price” ordinarily means 
the wholesale cost or price,*® at the time the goods 
were purchased by the seller,*® but it is otherwise 
where the parties, by their acts and conduct, show 
that they do not have this rule in mind,*” and intend 
to base the sale upon retail prices.*8 

[§ 187] cc. Wholesale Cost or Price.4®° Where 
the term “wholesale cost” is obseure and ambiguous 
as used in a contract for the sale of an old stock of 
goods, it is proper to consider the surrounding cir- 


38. Fillmore v. Johnson, 221 Mass. 
406, 109 NE 153. 
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cumstances,*° and in the light of such circumstances 
it may be construed to mean the original cost of 
purchasing the goods in the wholesale market and 
placing them in the original buyer’s place of busi- 
ness;°! but under a contract to deliver to the buyer 
on demand goods to a certain amount from the stock 
of the seller “at wholesale price,” the price is the 
wholesale price at the time of such demand.*?” 


[§ 188] (d) Change, Readjustment, or Fluctua- 
tion.®* The rule that a contract provision fixing the 
price, or providing the method by which it shall be 
determined, is controlling’? does not apply to a pro- 
vision in the original contract where the parties sub- 
sequently entered into a different agreement as to 
price®® or the method of determining it.°* A con- 
tract to furnish certain goods which merely recites 
what the present price for such goods shall be will 
not control in regard to orders made by the buyer 
after being notified by the seller of an advance in 
price;>* but where the same buyer gives a second 
order at an advanced price, the seller is bound to 
fill the first order before applying the increased 
price.°> On a sale of goods to be manufactured, the 
question as to whether a change in the design will 
affect the contract price depends upon whether such 
change amounts to a new undertaking.°® 


Provision for variation. The price to be paid by 
the buyer may depend upon the proper construction 
of a contract provision making the price subject to 
variation according to fluctuations of the market,®° 


58. Bishopric Mfg. Co. v. Fergu- 
son, 105 Oh. St. 274, 136 NE 902. 


39. Fillmore vy. Johnson, supra. 47. Sell v. Lenz, 149 Minn. 200, 59. Moran Bros. Co. v. Snoqual- 
40. Fillmore v. Johnson, supra. 183 NW 135. mie Falls Power Co., 29 Wash. 292, 
[a] Overhead charges are part of 48. Sell v. Lenz, supra. : SORE OY: 

cost.—Fillmore v. Johnson, 221 Mass. 49. Other terms as meaning 60. Bass v. Beltum, 28 Minn. 512, 

406, 109 NE 153. wholesale cost or price see supra §§|/11 NW 65; Parker vy. Adams, 47 Vt. 
41. Beader, etc., Co. v. Tunnell,| 185, 186. 139; and cases infra this note. 

285 Pa; 356, 132 A 172. 50. Finn v. Culberhouse, 105 Ark. [a] Market price generally.—(1) 
42. Edwards, etc., Lumber Co. v.| 197, 150 SW 698. As used in a contract of sale con- 

Baker, 2 N. D. 289, 50 NW 718. 51. Finn vy. Culberhouse, supra. pembiating daily transac a, ex- 
43. Midgley v. Taylor, (Tex. Civ. [a] In other words, freight and g over a period of years, “cur- 


A.) 171 SW 301; Periard v. Bergeron, 


drayage charges are included in the 


rent market price’ means that the 
contract price shall run or flow with 


47° Can. S. .C. 289 term. Finn v. Culberhouse, 105 Ark.| the market, following its fluctua- 
44. "UU. S.—Louisville Soap Co. v. 197, 150 SW 698. y er tions. Ford v. Norton, 32 N. M. 518, 
Taylor, 279 Fed. 470 [certiorari den 52. Fawkner v. Lew Smith Wall] 260 P 411, 55 ALR 261. (2) Varia- 


259 U. S. 583 mem, 42 SCt 586 mem, 
66 L. ed. 1075 mem]. 

Minn.—Metropolitan Nat. Bank v. 
Gopher Lath, etc., Co., 170 Minn. 288, 
212 NW 459. 

Mo.—Paddock-Hawley Iron Co. vy. 
Pullis, 42 Mo. A. 206. 

N. Y.—Metropolitan Mfg. Co. 
Dunning, 2 NYSt 711. 

S. C.—Mitchell v. McBee, 26 S. C. 
L. 267, 36 AmD 264. 


Tex.—West v. L. W. Sweet, 
(Civ. A.) 292 SW 251. 


Can.—Kearney v. Letellier, 27 Can. 
So Grek. 

Ont.—Burton, etc., Co. 
Smee Omer. 1a Otis My. LT. 


45. Wilmot v. Minneapolis Auto. 
Trade Assoc., 169 Minn. 140, 210 NW 
861; Hendrickson v. Anderson, 23S. 
D. 78, 120 NW 765. 

[a] Invoice price may be deter- 
mined by invoices or, where they 
cannot be produced, by a _ satisfac- 
tory showing of the cost price, such 
as private markings upon the goods 
or boxes containing them. Periard 
vy. Bergeron, 47 Can. S. C. 289. 

“Invoice price” defined generally 
see (323°C. J. p 811. y 

46. Swisher v. Dunn, 89 Kan. 412, 
131 P 571, 45 LRANS 810 [reh den 


Vv. 


Ine., 


v. London 


Paper Co., 88 Iowa 169, 55 NW 200, 
45 AmSR 230. 
“Wholesale price’ 
[40 Cyc 929]. 
53. Discounts and like deductions 
see infra § 521. 


see Wholesale 


54. See supra § 182. 
55. Wheeler v. Mabrey; 65 Mo. 
.166; Archibald v. Panagoulopoulos, 


233° .Ne ¥.' 478, lsd. NE 857 orev Lo 
App. Div. 940, 181 NYS 926]. 

Modification of contract generally 
see infra §§ 217-223. 


56. Holbrook v. Setchel, 114 Mass. 
435. 
57. Rice v. Western Fuse, etc., 


Co., 64 Ill. A. 603. 


[a] Absence of agreement as to 
time and number.—Where a buyef of 
ties removed from a track contract- 
ed to accept a specified price for the 
ties which had been ordered by a 
third person, the buyer need not let 
the third person have ties at that 
price without limit as to time or 
number, when no definite number or 
period to cover further orders from 
the third person has been agreed on, 
but may charge a higher price, or 
refuse to make subsequent deliver- 
ies. Henningsen v. Tonopah, etc., R. 
Co. 834Neve: 208, 121s B36) bos Paina 
AnnCas1913D 1008. 


tions according to the market price 
of the goods must be governed by 
what is properly the general market 
price or what customers are willing 
to pay in the regular course of busi- 
ness (Spang v. Rainey, 79 Fed. 250, 
24 CCA 551), (8) taking into eonsid= 
eration the different ways in which 
the commodity is being bought and 
sold in the market at the particular 
time (Spang v. Rainey, supra). (4) 
A statement in a letter that the price 
quoted is subject to market changes 
may relate merely to the offering 
price, and not affect the price later 
fixed by the contract of sale. Wona- 
lancet) (Covey. Collins) etc. miGos =234 
Mass. 427,,125 NE 700. 


{[b] Rise in market price.—(1) 
Particular contracts may be con- 
strued to obligate the buyer to pay 
a certain minimum price and the dif- 
ference between that price and the 
market price when the latter is high- 
er. Wass v. Canadian Realty Co., 
121 Me. 516, 118 A 375; Mitchell v. 
Canadian Realty Co., 121 Me. 512, 118 
A 373; Salem King’s Products Co, v. 
Ramp, 100° Or. 329, 196 P40 @) 
Where the contract specifies a cer- 
tain price to continue until there may 
be ‘fa general advance in the mar- 
ket price,’ it will be construed as re- 
ferring to a general advance above 
the price named and not an advance 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 188-189] 


subsequent prices of the seller to other buyers or to 
buyers generally,®+ or other specified contingencies. °* 


Provision for revision or readjustment. Where a 
contract fixing a price provides that on the happen- 
ing of a certain event the price for the portion of 
the property then undelivered shall be revised by 
mutual agreement, the event happens and deliveries 
continue, but no agreement as to a new price is ef- 
fected, the buyer is obligated to pay ‘a reasonable 
Some contracts providing for a revision or 
readjustment of price upon a specified change in 
conditions are construed to confer a right upon the 
seller which he need not exercise or insist upon,®* 
and others are construed to reserve to the buyer the 


price.°? 


above what was the actual market 
price at the time of the contract. 
Spang v. Rainey, 79 Fed. 250, 24 CCA 
551. (3) However, where goods are 
sold to be delivered at a future date 
at a certain price, with a provision 
that the seller shall have the benefit 
of‘a rise in the market, with the priv- 
ilege of closing the sale at the mar- 
Ket price within a time limited, if 
he fails to exercise the option with- 
in the time specified it becomes func- 
tus officio and the price originally 
fixed applies. Bump vy. Cooper, 19 
Or Si, 23 25806; 


{c] Fall in market price.—(1) A 
buyer who is entitled to the benefit 
of a fall in the market price is not 
entitled to the lowest price which the 
seller may quote to some other par- 
ticular buyer (Wing v. Wadhams 
Oil, ete., Co., 99 Wis. 248, 74 NW 
819) (2) or the lowest price at which 
the buyer might procure the goods 
from some particular seller (Thomson 


Ww, MeCaldin, 5 “Silv, "Sup. 57, 8 NYS 
1a: (3) However, where plaintiff 
contractor purchased cement at a 


stated price per barrel under an 
agreement for reduction if the mar- 
ket price fell below such price while 
deliveries were being made to him, 
and later defendant quoted a lower 
price to a county for the advantage 
of contractors generally, there was a 
reduction of market price which en- 
titled plaintiff to a rebate. McGarry 
v. Superior Portland Cement Co., 95 
Wash. 412, 163 P 928. (4) A provi- 
sion in a contract to supply coal to 
vessels, giving- shipowners the bene- 
fit of a lower general current price 
than that stipulated in the contract, 
if prevailing at the port of supply 
at the date of delivery, carries the 
implication that the seller is to bear 
the loss from a rise in the general 
eurrent price. Haigh Hall SS. Co. v. 
Andersen, 246 Mass. 34, 140 NE 302. 


[d] Market price of materials.— 
(1) Where the price to the buyer of 
goods to be manufactured by the sell- 
er is to vary according to the mar- 
ket price of the materials, the varia- 
tion is governed by the general mar- 
ket price of such materials and not 
their actual cost to the seller (Vivian 
Mfg. Co. v. Robertson, 176 Mo. 219, 
75 SW 644); (2) and it is not nec- 
essary for the seller to notify the 
buyer of any rise in the price of 
materials in order to hold him for 
the higher price of the goods manu- 
factured (Vivian Mfg. Co. v. Robert- 
son, supra). 


Market price as controlling general- 
ly see supra §§ 181, 183. 


61. See cases infra this note. 


[a] Term seller’s “tank wagon 
price’ in effect at a certain place, as 
used in a contract of sale, means the 
prices at which sales are actually 
made from the seller’s tank wagons 
at the specified place, and not the 
tank wagon prices fixed and promul- 
gated at the seller’s headquarters in 
another place. Standard Oil Co. v. 
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and transfer of 


in the absence of 


Wright Oil Serv. Co., 26 F. (2d) 895. 


[b] Advance in price.—Under a 
stipulation ‘Prices guaranteed to 
March 1, 1910, after that we are to 
give thirty days’ notice before we 
advance price,’ a notice given in Jan- 
uary takes effect immediately after 
March 1. Scott’v. T. W. Stevenson 
Cory 130° Minn: 151,153 “NW 316. 


[ec] Decline in price.—(1) In con- 
struing a provision giving the buyer 
the benefit of any lower price sub- 
sequently made by the seller, the sit- 
uation of the parties, subject matter 
of the contract, and purpose of the 
provision must be considered. Rut- 
ledge v. McAfee, 72 Md. 28, 18 A 1103. 
(2) A contract giving a buyer the 
benefit of subsequent lower prices to 
other customers does not apply to de- 
liveries made under contracts previ- 
ously entered into at a fixed price 
(Plymouth Cordage Co. v. Pennsyl- 
vania Wood Co:, 203 Pa. 206, 52 A 
245), (3) nor can a buyer’ claim. a 
reduction of price on his original 
purchase where he himself is the only 
subsequent buyer at a reduced price 
(Rutledge v. McAfee, supra). (4) 
Also the fact that the seller allows 
the buyer a special discount on the 
first invoice below the regular price 
charged other customers does not 
bind him to make a similar discount 
on the second invoice. Twitchell- 
Champlin Co. v. Radovsky, 207 Mass. 
72, 92 NE 10388. (5) Particular pro- 
visions construed and applied. Luthy 
v. Waterbury, 140 Ill. 664, 30 NE 351 
[aff 39 Ill. A. 317]; Champion Mach. 
Co. v. Gorder, 46 NW 253, 30 Nebr. 
89. Gratz v. M. M. Graves Co., 222 
App. Div. 697, 225 NYS 436 [app dism 
248 N. Y. 624 mem, 162 NE 550 mem, 
aff 250 N. Y. 533 mem, 166 NE 313 
mem]; Great Northern Paper Co. v. 
New York Times Co., 184 App. Div. 
26, 171 NYS 751; Owen v. Matthews, 
19 NYS 813; Iowa Canning Co. v. F. 
S. Ainsa Co., (Tex. Civ. A.)° 267 SW 

0. 


See cases infra this note. 


[a] Several contingencies.—Under 
a sales contract providing that “all 
orders are accepted subject to strikes, 
accidents, car supply, labor supply, 
government control, or any change 
in state or federal taxation laws that 
affect same, and any and all condi- 
tions over which we have no control, 
and are based on present mining and 
day wage scale, and any change 
therefrom shall affect price herein 
named accordingly,” the price is not 
dependent on the rise and fall of the 
market due to artificial causes, but 
only on changes in miners’ wages, ex- 
pense of mining, overhead, and de- 
livery of coal to the railroad. Down- 
ey v. Shipston, 206 App. Div. 55, 200 
NYS 479. 


[b] Rise paid by specified firms.— 
A contract of sale providing for a 
specified price and the “‘rise’ paid 
by five named firms is construed to 
refer to the average rise or increase 
in price paid by all five firms. Munn 


62. 
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right to reject any change suggested by the seller®® 
and abrogate the agreement as to the deliveries to 
which the new price would have been appheable.*® 


Provision for periodical fixing by seller. 
a contract providing that the seller shall fix the price 
at the end of each month for the succeeding thirty 
days, he need not specify the price after the refusal 
of the purchaser to accept further shipments.®? 

[§ 189] b. Expenses Generally.°* 
provided for by the contract of sale, the lability of 
the seller or buyer for expenses incident to the sale 


Under 


In so far as 


the property is governed by the 


terms and proper construction of the contract,°® and 


express provision may be controlled 


v. Kearns, 4 Newfoundl. 369. 


[c] Price paid by canneries in des- 
ignated cities.—Hoff v. Lodi Canning 
Co., 51 Cal, A.%299, 196°P 779: 


[ad] More favorable offer by third 
person.—Jessup, etc., Paper Co. v. 
Bryant Paper Co., 283 Pa. 434, 129 A 
559; Providence Ice Co. v. Bowen, 44 
R. I. 173, 114 A 186 (bona fide writ- 
ten offer). 


Le] Quantity used.—The term 
“used during the season,” as used in 
a sales contract, made April 5, pro- 
viding for a reduced price on caps for 
beer bottles, if one hundred thousand 
are used during the season, means,. 
at the most, the remaining months of 
the year, and refers to caps actually 
used, and not necessarily all that may 
be ordered by the buyer during that 
period. Sterling Cork, ete., Co. v. Ph. 
Kling Brewing Co., 228 Mich. 566, 200 
NW 142. 

{f{] Orders of fuel administrator. 
—(1) At a time when the fuel ad- 
ministrator possessed powers with 
reference to fixing the price of coal, 
particular contracts were construed 
not to manifest an intention of the 
parties to make their contracts per- 
manently subject to alteration by the 
fuel administrator’s orders (Carlisle 
v. Lovell, 171 NYS 996 [aff 187 App. 
Div. 970, 176 NYS 892]), (2) or not 
to be within the application of cer- 
tain orders (Consolidation Coal Co. v. 
Astrid S. Rosing, Inc., 228 Ill. A.-513; 
Spring Coal Co. v. Bethlehem Steel 
Co., 240 Mass. 140, 1383 NE 618 [cer- 
tiorari ‘den 259 U. S. 582, 42 SCt 586, 
66 L. ed. 1074]). 


63. Domhoff, ete., Co. v. Hamilton 
Buinace Co., 108 Oh. St. 25, 140 NE 


64. Cub Fork Coal Co. v. Fair- 
mount Glass Works, 33 F. (2d) 420 
(where the readjustment, provided 
for on a change of miners’ pay, would | 
be merely a mathematical problem, 
and would not necessitate another 
meeting of minds). 

65. National Can Co. v. Robert 
Gair Co., 188 Md. 330, 113 A 858. 

66. National Can Co. v. Robert 
Gair Co., supra. 

67. Jessup, etc., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 483, 147 A 519, 

68. Freight charges see infra § 190 

Insurance see infra § 191. 


Ae and customs duty see infra § 


69. U. S.—American Sugar Refin- 
ing Co. v. Page, 16 F. (2d) 662. 


Cal.—United Iron Works vy. Outer 


Harbor Dock, ete., Co., 168 Cal. 81, 
WG lee WEEE 

Mass.—Houdlette v. Dewey, 200 
Mass. 419, 86 NE 790; Burgess Sul-. 
phite Fibre Co. v. Broomfield, 180 


Mass. 283, 62 NE 367. 


Mich.—Ducey Lumber Co. v. Lane, 
58 Mich, 520, 25 NW 568; Grant v. 
Merchants’, etc., Bank, 35 Mich. 515, 


Mo.—Barnes y. Knott, 205 Mo. A, 
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by a usage or custom of the trade;7° but in the ab- 
sence of express provision or usage, such expenses 
incurred prior to the transfer of title are ordinarily 
to be paid by the seller,‘+ and subsequent expenses 
unless caused by the fault of the 


2 


by the buyer,*? 
seller.73 
F. o. b. sale.74 


399, 224 SW 10338. 

N. Y.—Baldwin v. Feder, 135 App. 
Div. 97, 119 NYS 1044. 

Pa.—Collins vy. Oliver, 299 Pa. 372, 
149 A 647. 


Wash.—E. F. Broad, Ltd., v. Erick- 
son Constr. Co., 101 Wash. 51, 171 -P 
1025. 

Wis.—Congar v. Galena, 
Co., 17 Wis. 477. 


Eng.—Acme Wood-flooring Co, v. 
Sutherland Innes Co., 9 Com. Cas. 170; 
White v. Williams, [1912] A. C. 814; 
mor v. Mercer, 22 L. T. Rep. N. 

mek, 


ete, R. 


[a] Stipulations upon face of con- 
tract govern.—Hopkinsville Milling 
Co. v. Gwin, 179 Ala. 472, 60 S 270. 


{[b] Provision that goods are to be 
delivered free at a certain depot 
means that the buyer is not to be 
put to any expense for packing and 
hauling the same to such depot. Con- 
gar v. Galena, etc., R. Co., 17 Wis. 477. 


{c] Expense of raising cargo.— 
Where the buyer of granite which is 
to be shipped by the seller to the 
place where it is to be used agrees 
to “assume the risk of damage to 
cutting on said stone while being 
transported” to such place, and a car- 
go of the granite is sunk at sea, but 
the cutting is uninjured, the pur- 
chaser is not liable for any part of 
the expense incurred in raising the 
careo. )) Lillson Wwe 5U.-'S:, 1129 “WsrS; 
101, 9 SCt 255, 32'L. ed. 636. 


[d] Delivery at more distant point. 
—A provision in a contract that the 
purchaser might elect to have the 
property delivered at a more distant 
place than that first specified in the 
contract, and that in such case the 
purchaser should pay ‘‘the additional 
cost of delivery” arising from the 
change, does not bind the purchaser 
to pay anything additional for risk 
or loss incurred through the change, 
but only for the additional cost. 
Wormer v. U. S., 1 Ct. Cl. 212. 


[e] Packing charges.—Where the 
contract of sale provided that the 
seller should pay charges for pack- 
ing the goods, he is required to pay 
the full cost of packing, although the 
buyer ordered ,that the goods be 
packed in small packages for ship- 
ping to different parts of the country. 
United Merchants’ Press y. Corn Prod- 
ucts Refining Co., 76 Misc. 282, 134 
NYS 578. 


{[f] Service charge.—Where the 
contract price of pears is based upon 
the opening price of a certain asso- 
ciation which is announced as a cer- 
tain sum plus a service charge for 
the marketing of pears by the asso- 
ciation, but the pears in question are 
released and sold directly without the 
rendition of any service by the as- 
sociation, that part of the announced 
opening price which deals with the 
service charge is inapplicable. Silva- 
Bergtholdt Co. v. J. H. Flickinger Co., 
75 Cal. A. 666, 243 P 458. 


[zg] Storage charges.—Where the 
buyer of goods to be delivered on a 


Where goods are to be shipped, 
a sale f. o. b. at a certain point contemplates that 
they shall be delivered by the seller on board the 
cars or vessel at such point without any expense to 
the buyer,’® and that after such delivery subsequent 
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expenses incident to the transportation and delivery 
shall be paid by the buyer,*® unless caused by a 
failure of the seller to comply with his part of the 
contract;77 but this rule may be modified by other 
provisions of the contract of sale whereby one of 


the parties agrees to assume certain expenses for 


certain date agrees that if the seller 
will defer delivery to a later date he, 
the buyer, will be responsible for any 
expense or damage caused by the de- 
lay, the seller may recover for stor- 
age charges incurred during the de- 
lay. Orguerre v. Luling, 1 Hilt. (N. 
Sa wise: 


70. Clarke v. Hall, etce., Lumber 
Co., 41 Minn. 105, 42 NW 785. 


[a] Where it is customary to sell 
hemp in bales, and the price quoted 
in the market is for hemp baled, the 
purchase price includes the cost and 
expense of baling, or, in other words, 
it consists of the value of hemp loose 
plus the cost and expense of putting 
it in marketable form. Inchausti v. 
Cromwell, 20 Philippine 345. 


Usage as to expense of packing, 
wrappers, and cases see Customs and 
Usages § 54. 

71. ‘Cole v. Kerr, 20 Vt. 21. 


[a] Storage charges between the 
time of sale and delivery by the sell- 
er must be paid by the seller in the 
absence of clear proof of a contrary 
usage. Kugelman vy. Levy, 4 Misc. 
5195724 INS) 559. 


[b] Imspector’s fees cannot be 
charged against the purchaser in the 
absence of an express bargain that 
he shall pay them. Macklem v. 
Thorne, 30 U. C. Q. B. (Ont.) 464. 


[c] Necessary repairs to second- 
hand automobile.—bHvidence by an ex- 
perienced automobile man that a used 
car could not be sold unless it was 
first put in running order is suffi- 
cient to show that the repairs nec- 
essary to put it in such order were 
necessary for the sale, so that the 
dealer was entitled to deduct the cost 
of such repairs from the sale price 
before crediting the owner with the 
net balance. Meserve v. Smith, 56 
Cal. A. 688, 206 P 105. 


72. Grant -v. Merchants’, 
Bank, 35 Mich. 515. 


[a] Delay in furnishing vessel.— 
Under a contract to cut cedar posts 
during the winter of 1871-1872, and 
deliver them on the rail of vessels 
to be furnished by the vendees, at a 
specified price, where the vessels were 
not furnished until 1874, the purchas- 
ers were not entitled to deduct the 
cost of taking the posts from the 
beach where the vendors had deliv- 
ered them for shipping, and placing 
them on the rail of the vessel. Bolt- 
on v. Riddle, 35 Mich. 13. 


[b] Delay in loading.—Where the 
contract required the seller of ice to 
load each boat within twenty-four 
hours after arrival, or pay ten dol- 
lars per day on each boat after the 
twenty-four hours expired, and the 
purchasers, understanding but one 
boat could be loaded at a time, hired 
an'd sent several boats to get the ice, 
and the masters demanded no demur- 
rage, the purchasers were not enti- 
tled to demurrage for boats not load- 
ed with twenty-four hours after ar- 
rival, where several arrived at one 
time. Riendeau v. Bullock, 147 N. Y. 
269, 41 NE 561. 


etc., 


which the other would ordinarily be liable.** 


Expense of returning sacks. 
providing that the purchaser will be given credit 
for all empty sacks returned to the manufacturer at 
a designated place, the expense of delivering the 


Under a contract 


[ec] Expenses connected in smooth- 
ing doors sold, caused while in the 
bfiyer’s possession, must be borne by 
the buyer. Von Platen, ete., Co. v. 
Chicago Veneered Door Co., 190 Ill. 


23. 

73. Fogel v. Brubaker, 
15 A 692. * 

74. < EE On (Date. 
Affecting questions of delivery see in- 

fra § (3232 
Defined see 26 C. J. p 745. 


75. U. S.—Nash v. Towne, 5 Wall. 
689, 18 .L. ed. 527; Illinois Cent. R. 
Co. v. Brooks-Scanlon Co., 241 Fed. 
445, 154 ICCA, 277. 

Ala.—Sheffield Furnace Co. v. Hull 
Coal, etc., Co., 101 Ala. 446, 14 S 672. 

Cal_—J. K. Armsby Co. v. Blum, 
137 Cal. 552, 70 P 669. 

Ga.—Colfax Gin Co. v. Buckeye Cot- 
ton Oil Co., 24 Ga. A. 610, 101 SE 697. 

Ill—Knapp Electrical Works vy. 
New York Insulated Wire Co., 157 
Ill. 456, 42 NE 147 [aff 57 Ill. A. 82]. 

La.—Black River Lumber Co. v. 
BOUEORS Scrap Material Co., 6 La. A. 


122 Pa. 7, 


co Y.—Silberman v. Clark, 96 N. Y. 


jqr Hobart v. Littlefield, eat ee 5. 


Va.—Lawson y. Hobbs, 12 3 
91 SE 750. Webi a 


Wash.—Skinner v. Griffiths, § 
Wash. 291, 141 P 693: R. Shear 
Lumber Co. v. McNeeley, 58 Wash. 
223, 108 P 621, 28 LRANS 1007. 


Ont.—Marshall y. Jamieson, 42 U. 
al a toa Clark v. Rose, 29 U. GC. 
. B. 302; George v. Glass, 14 U. C. 
Qa ot ae 5 Bay 


[a] Element of fixed price.—Where 
lumber is to be delivered f. 0. b. cars 
at a stated price, the expense of 
making the agreed delivery is an ele- 
men in a8 contract price. Holston 

ox, etc., Co. v. Vonber 34 a cAS 
298, 129 SE 562. #7 eet 


Ba [b] Sale f. o. b. destination was 
intended to fix a price beyond which 
no charge could be made against the 
vendee either by shipper or carrier.” 
Somerset Door, etc, Co. v. O. M 
Weber Co., 43 Pa. Super. 290, 295. 


76. Rose v. Weinberger, 108 Ga. 
533, 34 SE 28, 75 AmSR 73; Colfax 
Gin Co, v. Buckeye Cotton Oil Co., 24 
Ga. A. 610, 101 SE 697; Knapp Elec- 
tric Works vy. New York Insulated 
Wire Co., 157 Ill. 456, 42 NE 147 [af€ 
57 Ill. A. 82]; Lee v. Northway Mo- 
tor Sales Co., (R. I.) 121 A 425; Olym- 


pia Towel Supply Co. v. Prade, (Tex.. 


Civ. A.) 22 SW (2d) 680. 
Freight charges see infra § 190. 


77. Fogel v. Brubaker 
15 A 692. arta ah 


78. Burgess Sulphite Fibre Co. y. 
Broomfield, 180 Mass. 283, 62 NE 367. 
{a] Particular provision held not 
to modify rule, but to relate only to 
an advance in the factory price. 


Berger v. Jonesboro Motor Co., 148 


Ark. 605, 231 SW 4. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sacks at the named plage is to be borne “a the pur- 
chaser." 


[§ 190] ce. Freight Charges.*° In contracts of 
sale the effect of any provisions in regard to freight 
or demurrage charges depends upon the terms and 
proper construction of such provisions.8! The rule 
by which, under some cireumstances and for some 
purposes, delivery to a earrier designated by the 
buyer becomes delivery to the buyer’? does not gov- 
ern on the question as to who shall pay freight.2? . 


Where sale is made f. o. b. at a named place, the 


seller is to pay the freight, if any, to,8* and the. 


buyer is to pay the freight, if any, from,*® the place 
indicated. In other words, if the sale is f. 0. b. at 
the place of shipment, the purchaser must pay the 
freight,*® provided the seller complies with his part 
of the contract; 35° but if f. o. b. at the place of desti- 
nation, the freight must be paid by the seller.*® 


In c. i. f.8° contract, the seller is to pay,®° and 
the fixed price ineludes,°®* the freight charges to the 
place of destination. 


Variation. Where freight at a stipulated rate is 
-made an element of the price, the purchaser to have 
the burden or benefit of any variation or difference, 
such provision applies to the freight rate strictly so 
called,°? but not to the net cost of transportation,°* 
and the purchaser is not liable for any increase in 
the cost of transportation due to demurrage,?* or 
entitled to any deduction for despatch money earned 
under charter parties,®® and other allowances earned 
by expediting the loading or unloading of the ear- 
go.°° If the contract provides for an increase in 
price in case of an inerease in freight rates, the seller 
is entitled thereto if an increase occurs in the ordi- 


79. Thompson v. O’Leary, 146 La. 

843, 84 S 116 (cement sacks). 

80. Cross references: 

Presumption see infra § 209. 

Trade custom see Customs and Us- 87. 
ages § 54. 15 A 692. 
81. U. S.—Earnshaw v. McHose, 83. 

56 Fed. 606, 6 CCA 51. 
Ala.—Sheffield Furnace Co. v. Hull 

Coal, etc., Co., 101 Ala. 446, 14 S 672. 


108 P 952. 


Pa. Dist. 1083; 
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Silvers Box Corp. v. Stone, (Tex. Civ. 98. 
A.) 248 SW 1104; Phoenix Packing Co. 
v. Humphrey- Ball Co., 58 Wash. 396, 99. 


Fogel v. Brubaker, 122 Pa. 7, 


Sheffield Furnace Co, v. Hull 
Coal, ete., Co., 101 Ala. 446, 14 S 672; 23 
Independent Brick Co. v. Biddle, 17 
Silvers Box Corp. v. 
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nary mode from causes not under his control;®? but 
if the contract provides only for an increase of price 
upon an increase of rates, the purchaser is not enti- 
tled to a reduction in case the rates are decreased.**® 
Under a stipulation that the freight shall not exceed 
a certain rate or amount, the purchaser is not obliged 
to take the property if the rate or amount exceeds 
that stipulated.°® Where the place of delivery is 
changed at the instance of the buyer, he is liable for 
any additional freight charges due to such change.* 


Where property does not conform to contract, the 
buyer is not lable for freight charges thereon,” or, 
if he has paid or advanced such charges, he is enti- 
tled to reimbursement.* 


[§ 191] d. Insurance. If the contract of sale 
states that the goods are fully insured by the seller, 
he and not the buyer is liable for any premiums paid 
between the time of sale and delivery;* and even 
where the purchaser agrees to pay the full cost of 
insurance on the property, he is not lable for insur- 
ance where none is ever taken out;° but if a buyer 
for his own protection takes out insurance on the 
goods between the time of sale and delivery, he can- 
not claim reimbursement therefor from the seller.® 
Where a contract of sale provides that the seller and 
purchaser shall each pay a portion of insurance on 
the property, the contract price should be regarded 
as the value for insurance purposes.” 


In c. i. f. contract,® the price fixed includes insur- 
ance on the property,® and the seller is obliged to 
procure insurance for the buyer’s benefit,t° and pay 
therefor.14 . 


[§ 192] e. Taxes and Customs Duties.12 Where 
goods are sold which are to be shipped and are 


Sheffield Furnace Co. v. Hull 
etc., Co., 101 Ala. 446, 14 S 672. 
Fobes v. Branson, 81 N. C. 256; 
Virginia Iron, ete., Co. v. Lake, ete., 
Coal Corp., 93 W. Va. 155, 116 SE 145. 
1. Symmers v. Livingstone, 10 
Ont. A. 355. 
J. P. Hudson, ete., Co. v. God- 
chaux Co., 166 La. 912, 118 S 81 (sugar 
cane without value for manufacturing 


Coal, 


Conn.—Riverside Coal Co. v. Amer-| Stone, (Tex. Civ. A.) 248 SW 1104. purposes). 
ican Coal Co., 107 Conn. 40, 139 A 276 89. “C. I. FY? 11 C. J. p 765. ra : ape e eta ane 
Ga.—Gate City Coffin Co. v. Paulk,| 90; Klipstein v. Dilsizian) 2738 Fed. |x @77, 0 0. 
26 Ga. A. 540, 106 SE 556. 473. : 


Towa.—Lund vy. McCutchen, 83 Iowa 91. 
755, 49 NW 998. 

Mont.—Morris v. Edwards, 10 Mont. 
298, 25 P 1030. 

N. Y.—Martin v. Sclafani, 


(2d) 662]; 
Fed. 473; 


159 Nrs | 43,691; 


Pa.—Hartje v. Collins, 46 Pa. 268. 

Tex.—Lawrence v. Cananea Consol. 92. 
Copper Co., (Civ. A.) 237 SW 959. 

Sask.—Allcock v. Manitoba Wind- 
mill, etc., Co., 4 Sask. L. 135. 

82. See infra § 364. 


83. Carlsten-Williams Co. v. Mar- 


Ww | 93: 
ceo Oil Co., 187 Iowa 80, 173 N Cou supra. 


ALR 697. 


L. ed. 464]; 
Tron Co., 
Pan Dist. 5970. 


Kroller v. Delaware 
Steel Co., 43 F. (2d) 476 [rev 34 F. 
Klipstein v. Dilsizian, 273 5. 
Staackman v. Cary, 197 Ill. 
Seaver v. Lindsay Light Co., 6. 
2oBmNw Yc oy LoD” NEO 29' 
41. v. Marano, 267 Pa. 107, 110 A 94, 10] , 


Fraser v. Des Moines Whole- 8. 
sale Grocer Co., 298 Fed. 
rari den 266 U.S. 605, 45 SCt 91, 69 
Ascherson v. Bethlehem 
161 Pa. 63, 28 A 1011 [aff 2 473: 


Ascherson v. Bethlehem Iron 


4 Kugelman v. Levy, 4 Misc. 519,° 
24 NYS 559. 


Pillscon avs Uses 
9 SCt 255, 32) Li ed. 636. 


SOreiorne v. Luling, 1) Bilt SEN: 


River 
GE) lie ASE tte 


Smith Co.| Y.) 3 


a v. Foster, 120 Mich. 


392, 79 NW 625. 
EC.7E Bah Le Clete DA moo. 


9. Kroller v. Delaware River Steel 
Co., 438 F. (2d) 476 [rev 34 F. (2d) 
662]; Klipstein v. Dilsizian, 273 Fed. 
Staackman, etc., Co., v. Cary, 197 
Ill. A. 601; Seaver v. Lindsay Light 
Co., 283,N. Y. 273, 1385 NE'329; Smith 
Co. v. Marano, 267 Pa. 107, 110 A 94, 


930 [certio- 


84. Pond Creek Mill, etc., Co. v. 94. Ascherson v. Bethlehem Iron|]10 ALR 697. 
Clark, 270 Fed. 482; Illinois Cent. R. | Co., supra. 10. Klipstein v. Dilsizian, 273 Fed. 
Co. v. Brooks- Scanlon Co., 241 Fed. 95. Pottsville Iron, etc., Co. v. | 473. 
445, 154 CCA 277. Ascherson, 58 Fed. 319, 7 CCA 246: [a] Purchaser is legally entitled 


Liability for expenses generally un- 
der f. 0. b. contract see supra § 189. 


85. Alderman Bros. v. Westing- 
house Air Brake Co., 92 Conn. 419, 103 
A 267. 

86. Planters’ Fertilizer, etc., Co. v. 
Columbia Cotton Oil Co., 126 Ark. 19, 
189 SW 166; Knapp Plectrical Works 
vy. New York Insulated Wire Co., 157 
Ill. 456, 42 NE 147 [aff 57 Ill. A. 82]; 


Ascherson vy. Bethlehem Iron Co., 161 
Pa. 68, 28 A 1011 [aff 2 Pa. Dist. 5971; 
Ennis v. Pennsylvania Steel Co., 154 
Pa. 138, 26 A.362. Contra Earnshaw 
ve McHose, 56 Fed. 606, 6 CCA 51 [aff 
48 Fed. 589]. 


96. Ennis v. Pennsylvania Steel 
Co., 154 Pa. 138, 26 A 362. 

97. Lovering v. Buck Mountain 
Coal Co., 54 Pa. 291. 


to demand policy of insurance which 
covers, and covers only, the goods 
mentioned in the bills of lading and 
invoices. Mambre Saccharine Co. vy. 
Corn Products Co., [1919] 1K. B: 198. 

11. Klipstein v. Dilsizian, 273 Fed. 
473 [certiorari den 257 U. S. 6389, 42 
SCt 51, 66 L. ed. 410]. 

12. Trade custom see Customs and 
Usages §§ 54, 78. 
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subject to duty, the liability of the seller or purchas- 
er therefor depends upon the terms of the contract,'* 
or its. proper construction if the provisions as to 
duties are not clear.t* If the goods are sold to be 
delivered free of charge, the seller and not the pur- 
chaser is liable for the duty,1® and if paid by the 
buyer in order to obtain possession, he may deduct 
the amount so paid from the purchase money due 
to the seller.1° Where the duty, although formally 
paid by the seller, is, under the contract, to be paid 
by the purchaser, the latter may recover back an 
amount advanced or paid to the seller in excess of 
that actually paid by the latter as duty.1* 


Under contract to sell f. 0. b. at a designated place 
im a certain country from which the property is to 
be exported, lability for an export duty or tax 
rests upon the buyer.+§ 


Legislative changes. Where the contract merely 
provides as to which party shall pay the duty, it will 
be construed as an agreement to pay whatever the 
duty.may be at the time of delivery,!® and a change 
in the rate of duty between the date of tle contract. 
and time of delivery will not affect the contract 
price.2® Also, a definite contract price which in- 
cludes a tax under a federal excise law is not reduced 
by the repeal of the law before the delivery of the 
goods.** On the other hand, in so far as applicable, 
contract?” or statutory?*® provisions for a change in 


13. Withers v. Moore, 140 Cal. 591, [294 SW 4. 
(4 P7159, 7 Cal.) Unrep. Cas) 125, TL i 25. 
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Cross references: 


[§§ 192-193 


the contract price upon the imposition of a new duty, 
or the increase, reduction, or abolition of an existing 
duty, after the making, and before the performance, 
of the contract, will be given effect. 

Personal property tax. An agreement on the part 
of the seller to pay a pro rata part of the taxes on 
the property for the “current year” may be construed 
to refer to the calendar, rather than the tax or fiscal 
year.*# : 

[§ 193] 4. Conditions and Covenants?>—a. In 
General. In determining whether particular provi- 


.sions of a contract of sale are to be considered as 


conditions, the intention of the parties as gathered 
from the contract as a whole must govern,?® and in 
construing such provisions it is necessary to observe 
the distinctions between conditions and covenants?* 
or warranties,?* as well as the distinctions between 
conditions, covenants, or binding promises and mere 
representations,?® matters of desecription,®?® and 
statements, suggestions, or requests not constituting 
a binding agreement*! or merely conferring an op- 
tion or privilege.8? Where the contract contains a 
condition, it must be so construed as to give effect to 
the intention of the parties.*° If the language used 
is unambiguous, it must be held to express such in- 
tention;** but, if not, the intention must be deter- 
mined according to the ordinary rules of construc- 
tion,®® and while a condition will ordinarily be con- 

387; W. T. Rawleigh Medical Co. v. 


MoE Winkle, 67 Ind. A. 24, 118 NE 


697. 

14. Solomon Tobacco Co. v. Cohen, 
184 N., Y. 308, 77 NE 257; Asher v, 
Abenheim, 83 Hun 34, 31 NYS 514; 
ue v. Masonw#38 U. C. Q. B. (Ont.) 


15. Withers v. Moore, 140 Cal. 591, 
74 P 159; Fitch v. Archibald, 29 N’ J. 
L. 160. 

16. Fitch v. Archibald, supra. 

17. Solomon Tobacco Co. v. Cohen, 
184 N. Y. 308, 77 NE 257; Asher v. 
Abenheim, 83 Hun 34, 31 NYS 514; 
Asher v. Abenheim, 19 Misc. 282, 43 
NYS 69 [aff 31 App. Div. 623, 52 NYS 
270]. 

18. Krauter v. Menchacatorre, 202 
App. Div. 200, 195 NYS 361; Insole 
v: Gueret; 23. T. I. R. +294: 

19. Withers v. Moore, 140 Cal. 591, 

WREST WRGSE a BAN Ss 


20. Withers v. Moore, supra. 


21. Cupples Co., Manufacturers, v. 
Mooney, 25 SW (2d) 125 (tax on au- 
tomobile tire tubes). 


22. Detrick v. Balfour, 8 Fed. 468, 


7 Sawy. 348; Kerber Straw Hat Corp. 
v. Lincoln, 134 Misc. 211, 286 NYS 
68. 


[a] Application of provision.— 
Where the contract provides that any 
change in duties shall be for or 
against the purchaser, the words 
“change in duties” refer only to those 
in the rate of duty by authority of 
congress and not to a difference in 
the amount of duty due to differences 
in the rate of exchange of foreign 
money. Detrick v. Balfour, 8 Fed. 
468, 7 Sawy. 348. 


23. Hudson Iron Co. v. Alger, 54 
N. ¥. 173; Babbett.v. Young, 51 N. Y. 
238 [aff 51 Barb. 466]; Anspach v. 
Heft, 57 Pa. 326; Crespin v. Colac 
Co-op. Farmers’ Ltd., 21° Austr, C: Li: 
R. 205; American Commerce Co. v. 
Boehm, itd sou luis Dl ubtomuaaas 
way v. Mulhern, Eo hd Rion BA ae 730. 


24. Empire Petroleum Co. Vv. 
Southern Pipe Line Co., 174’ Ark. 33, 


Con- 


rena tionar sales see infra §§ 1168- 

Performance of conditions see infra § 
294 et seq. 

Printed conditions on letterheads or 
order blanks as part of contract see 
supra § 170. 

26. Scott v. Baber, 13 Ala. 182; 
Officer v. Sims, 2 Heisk. (Tenn.) 501; 
Gattorno v. Adams, 12 C. B. N. S, 560, 
104 ECL 560, 142 Reprint 1262. 

[a] Particular provisions held to 
constitute conditions include provi- 
sions\-as., to (1) A vessel being 
“afloat.” Benabu v. Produce Brokers 
Co. 26.-Com, Casseashy a(2)).Car sup= 
ply and causes beyond the control of 
the seller. BHaton v. J. R. Crowe Coal, 
etc., Co.; 161 Mo. Al 30, 142° Swi 1107. 
(3) Statement, in provisional invoice, 
of ‘date. of “billy of lading. Bere v: 
Landauer, 42 T. lL. R. 142. (4) Weight. 
Weil v. Collis Leather Co., Ltd., 
(Can.) [1927] 2 DomLR 141. 

{b] Particular contracts or provi- 
sions construed to be absolute and 
unconditional.—Reliance Coal, etce., 
Co. v. Brydon, 286 Fed. 827; News- 
Times Pub. Co. v. Doolittle, 51 Colo. 
386, 118 P 974; Winter Gardens Can- 
nery v. Hoffman, 12 La. A. 47, 125.8 
157; Varney v. Cole, 114 Me. 329, 96 
A 232; Burke v. Atlantic Chemical 
Co., 241 Mass. 65, 134 NE 404; Bul- 
lard v. Hames, 219 Mass. 49, 106 NE 
584; Burns Mfg. Co. v. Clinchfield 
Products Corporation, 189 App. Div. 
569, 178 NYS 483 [app dism 231 N. 
Y. 561 mem, 132 NE 888 mem]; Caro- 
lina- Portland Cement Co, v. Calhoun, 
(SEG) S bes 5 le 

27. Hale v. Finch, 104 Wie Sa 2615 
26 L. ed. 732 [aff 1 Wash. T. 566]. 

98. See -infra §§° 667, 677. 

29. Redlands Orange Growers As- 
soc. v. Gorman, 76 Mo. A. 184. 

30. Corrigan v. Coney Island Jock- 
ey Club, 61 N. Y. Super. 393, 20 NYS 
437 [rev 15 NYS 705]. 

31. Capitol Food Co. v. Mode, 112 
Ark. 165, 165 SW 637; Miller v. Mc- 
Ghee Cotton Co., 144 Ga. 392, 87 SE 


32. Walker v. Knight-Campbell 
Music Co. 43) Colo, 238352 hs) Passes 
Brenard Mfg. Co. v. Gibbs, 4 La. A 
312, 9 La. A. 187, 119 S 483. 

33. Osborn v. Jernegan, 126 Mass. 
362; Plano Mfg. Co. v. Ellis, 68 Mich. 
101, 35 NW 841. 

[a] Nature of conditions (1) in 
contracts of sale depends upon the 
intention of the parties. Officer v. 
Sims, 2 Heisk. (Tenn.) 501. (2) Con- 
ditions precedent or subsequent see 
infra § 194. (3) Dependent or in- 
dependent conditions see infra § 195. 

[b] Technical words should give 
way to intention.—Officer v. Sims, 2 
Heisk. (Tenn.) 501. 

34 Plano Mfg. Co. v. 
Mich. 101, 35 NW 841. 

35. Plano Mfg. Co. v. Ellis, su- 
pra; National Phonograph Co., Ltd. 
v. Menck, 7 Austr. C. L. R. 481; Beck 
v. Szymanowski, 93) lJ. -K.- Bo 25s 
Taylor v. Ofverberg, 39 T. L. R. 637. 

[a] Words will be given their or- 
dinary significance.—Landau Grocery 
Co. v. Hart, (Mo. A.) 223 SW 793. 


[b] Construction by parties will 
be given great weight by the courts 
where the language is not entirely 
free from ambiguity. Welker v. City 
Brewing Co., 11 Oh. A. 117. 

[ec] Particular provisions con- 
strued.—Where defendant agreed to 
sell to plaintiff all of certain ma- 
chines which it should manufacture, 
and sell to no other person, pro- 
vided plaintiff; should purchase all 
that it should make, and agreed to 
deliver at least two machines per 
month, and that, if it failed for three 
consecutive months to deliver this 
number, plaintiff might have such 
machines built by Some other re- 
sponsible concern, it was held that 
plaintiff could hold defendant to its 
agreement not to sell to anyone else, 
and also upon failure of defendant 
to furnish the machines could pro- 
cure them to be made elsewhere. 
Myers v. Steel Mach. Co., 67 N. J. 


Ellis, 68 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 193-194] 


strued most strongly against the party who stipu- 
lates,°® yet it will be given a reasonable construc- 
tion®* in view of the usages of the trade to which 
the contract is incident,*® and will not be extended 
beyond the plain language of the contract.®® 


Where order contains conditions, the seller cannot 
accept it, and ship goods thereunder without being 


bound by the conditions.*° 
Implied conditions. 


for the company.*? 


justify it.*? 


[§ 194] b. Conditions Precedent, Subsequent, or 


Concurrent. Whether a condition 


subsequent depends upon the intention of the parties 
as shown by the terms and proper construction of 


Eq. 300, 57 A 1080 [aff 68 N. J. Eq. 
795, 64 A 746]. 

S6., Scott, vs Baber, 1:3, Alas, 182; 
Hale vo Rawson, 4°C. B. N.: S. 85, 
93 ECL 85, 140 Reprint 1013. 

387. Davis v. Alpha Portland Ce- 
ment Co., 134 Fed. 274 [aff 142 Fed. 


74, 73 CCA 338]; Messer v. Avery 
Co., 192 Iowa 597, 185 NW 154. 
[a] Strained or unnatural con- 


struction will not be given condi- 
tion.— Messer v. Avery Co., 192 Iowa 
597, 185 NW 154. 


38. Iasigi v. Rosenstein, 3 Ap 
Div. 500, 38 NYS 354 [aff 158 N. oe 
678 mem, 25 NE 1124 mem]. 


Trade customs as to conditions 
Seay, see Customs and Usages § 


39. Iasigi v. Rosenstein, 141 N. Y. 
4145-136 IN. EB. (509; Haber v.. S.A. 
Jacobson Co., 185 App. Div. 650, 173 
NYS 524; American Metal Co. v. 
Neumann, 184 App. Div. 229, 171 NYS 
560; Consumers’ Ice Co. v. "Jennings, 
1OOMEVa. (1:95) 425 SE 8795) Smyth, 
Schilizzi, 4 Wkly. Rep. 460. 


[a] Contract requiring seller to 
furnish bond for performance of con- 
ditions does not require a bond with 
Surety. Brenard Mfg. Co. v. Gibbs, 
9 La. A. 137, 119 S 483. 


40. Excel Furniture Co. v. Brock, 
63 Ind. A. 494, 114 NE 701. 


41. Texas Co. v. International, 
ete., R. Co., 250 Fed. 742, 163 CCA 74 
{certiorari den 249 U. S. 613, 39 SCt 
388, 68 L. ed. 802). 


Effect of railroad receivership up- 
on existing contracts generally see 
Railroads § 850. 


42. Breckenridge v. 
beri(Coss 1385 “Ark: 731,204 Swe :9815 
Durrive v. Frere, 11 La. 374; Wells 
v. Alexandre, 130 N. Y. 642 mem, 29 
NE 142, 15 LRA 218, 3 Silv. A. 122; 
Reitz’s App., 64 Pa. 162. 


{a] Rule applied.—(1) If in Sell- 
ing certain goods the seller states 
that he has previously given an agent 
in a different place authority to sell 
them, the sale is conditional upon the 
agent’s not having already sold the 
goods. Durrive,v._Frere, 11 La, 374. 
(2) Where a written contract signed 
by both parties provides that the 
seller for, and in consideration of, 
“the following covenants” to be kept 
by the buyer agrees to Sell and de- 
liver to the buyer a certain amount 
of oil at specified prices, a covenant 
on the part of the buyer to purchase 
such oil will be implied. King-Key- 
stone Oil Co. v. San Francisco Brick 
Co., 148 “Cal. 87, 82 BP 849. (3) A 
contract for the sale of a cargo to 
be shipped by a certain steamer at 


Hearne Tim- 


A econtraet to supply a com- 
pany with fuel oil contains no implied condition that 
it will be canceled by the employment of a receiver 
Conditions may, however, be 11- 
plied when the circumstances of the transaction seem 
to require it and the language of the POISE will 


. 
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the contract.*% 


a whole.*® 


Conditions precedent. 
precedent were created must be ascertained from the 
language used** and by considering the contract as 
A stipulation may be a condition pre- 
cedent in the sense that the contingency must hap- 
pen prior to the existence of any contract,*® or be 
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What, if any, conditions 


performed before there is a complete contract of 


sale,*7 or transfer of title;#® and a condition will 
be construed as a condition precedent if the act stip- 
ulated for must be performed before performance 
can be required from the other party,*® or if the 
stipulations are mutual and go to the whole consid- 
eration of the contract,®°° or are of the very essence 
of the contract.°? 


Under a particular contract a 


fall in the market price below a certain figure may 


is precedent or 


a pertain time and place, and provid- 
ing for its cancellation in case of 
prohibition of export, blockade, or 
hostilities preventing shipment, is 
subject to the implied condition that 
the steamer shall at the specified time 
be in existence as a cargo carrying 
vessel. Nickoll v. Ashton, [1901] 2 
K. B. 126. (4) Under a contract to 
sell hemp in stacks when it shall be 
suitable for stacking, the contract 
implies that the seller shall care for 
the hemp in the customary manner, 
and he is bound to shock, take care 
of, and stack it in a careful manner, 
although the contract does not ex- 
pressly require it. Summers Fiber 
Co.: v. Walker, 109 SW 883, 33 KyL 
RY 

43. Maryland Fertilizing, ete., Co. 
v. Lorentz, 44 Md. 218; Selden v. 
Pringle, 17 Barb. (N. Y.) 458. 

{a] There are no precise techni- 
cal words necessary to make a con- 
dition precedent or subsequent. The 
same words may operate as the one 
or the other according to the nature 
of the transaction and the intention 
of the parties. Selden v. Pringle, 17 
Barb. (N. Y.) 458. 

44. Matthew Smith Tea, etc., Co. 
v.. Lamborn, 10 F. (2d) 697 [cer- 
tiorari den 271 U. S. 686 mem, 46 SCt 
638 mem, 70 L. ed. 1151 mem]. 

[a] Condition was precedent: (1) 
Where the executory contract was 
for sale of canned pears, ‘‘sub-stand- 
ard grade, 1924 pack, subject approv- 
al of sample.” Everett Fruit Prod- 
ucts! Co, Vv. Hoffman, 18h. .2d) 20. 
(2) Where a buyer had accepted an 
offer of sale in writing, with an oral 
condition that it would not be effec- 
tive until approved by other parties 
interested in the property, and the 
seller’s agent had knowledge of this 
interest. Shrader v. Porter, 210 Ky. 
429, 276 SW 115. 


45. Finlay v. Swirsky, 
624, 1381 A 420. 


46. Peerless Glass Co. v. Pacific 
Crockery, ete., Co., 121 Cal. 641, 54 P 
101; Machson v. Syrop, 91 NYS 12. 


47. National Cordage Co. v. Pear- 
son Cordage Co., 55 Fed. 812, 5 CCA 
276;  Peatland Realty, Go. v. Hd- 
wards, 23 Cal. A. 402 138 Piso: 
Equitable Mfg. Co. v. Cooley, 69 S.C. 
332, 48 SH 267. 

[a] Bond or deposit.—(1) Where 
the seller left the contract in the 
hands of the buyer’s agent, who ne- 
gotiated it, with the understanding 
by both parties that it should not 
become effective as a binding agree- 
ment .until each party had made de- 
posit of an agreed amount as securi- 
ty, the failure of either party to make 
the deposit released the other’ from 


103 Conn. 


be a condition precedent to the appropriation of 
money deposited by the seller with the buyer.®? 
the other hand, particular provisions may, of course, 
be construed not to be conditions precedent,®* es- 


On 


the obligation of the contract. Tem- 
pleman, ‘v.. Gloss} #@fexi Givi gAs)) 202 
SW 87>. .(2) s.A «stipulationavin (an 
offer to buy that the buyer will give 
a bond to guarantee his acceptance 
of the goods purchased constitutes 
a condition precedent, and until it is 
complied with by the buyer the con- 
tract of sale does not become bind- 
ing upon the seller. Batts v. All, 137 
Ga358%, 73 SE -493) 


48. Selden v. Pringle, 17 Barb. (N. 
De sigh 


U. S.—Straus v. J. 'M. Russell 
Gor O95 Fed. 589. 


rors —Austill ,v. Hieronymus, 124 
Ala. 376, 27 S. 255: 
Cal.—Withers v. Moore, 140 Cal. 


591, (4) Pe 159). 

Ga.—Equitable Mfg. Co. v. J. B. 
Davis Co., 130 Ga. 67, 60 SE 262. 

Hates pessler Mu liceélly, 34) Indi Ay 
235, 72 NE 613. 

N. Y.—Steinhardt v. Bingham, 182 
N. Y. 326, 75 NE 403 [aff Tipton v. 
Feitner, 20 INGEN 42 Sal 

S. C.—Equitable Mfg. Co. v. Coo- 
ley, 69 S. C. 332, 48 SE 267. 

Vt.—Lawrence v. Davey, 
264. 

N. W. Terr.—New Hamburg Mfg. 
Co., Ltd. v. Klotz, 7 Terr. 1. 3419. 


28. Vt. 


50. Straus v. J. M. Russell Co., 85 
Fed. 589; Knight v. New England 
Worsted "Co., 2 iCush.. (Mass )\iiaaqes 


Springfield Seed Co. v. Walt, 94 Mo. 
A. 76, 67 SW 938; Kingdom’ Viuox, 
KO 18k 522, 57 BCL 522, 136 Reprint 
982; Graves v. Legg, 9 Exch. 709, 
156 Reprint 304. 


51. Steinhardt v. Bingham, 182 N. 
Y.) 826,75) NE 403; Higgins v. Dela- 
ware, ete., Ro iCo; 60 N. 553; Hub- 
bard v. Chapman, 34 aoe Div. 252, 
54 NYS 527; Watson v. Walker, 67 
Tex. 651, 4 Sw 576; Graves v. Legg, 
9 Exch. "709, 156 Reprint 304. 


[a] Stipulation as to vessel.—(1) 
In a contract for the sale of an in- 
tended shipment of goods, a stipula- 
tion that shipment is to be made “by 
sailer or sailers’” is a condition pre- 
cedent. Ashmore v. Cox, [1899] 1 Q. 
Be AS Ge aa C2) eA stipulation that “as, 
soon as the seller knows the name 
of the vessel in which the flax will 
be shipped, he is to mention it to 
the buyer” forms a condition preced- 
ent. Busk v. Spence, 4 Campb. 329, 
171 Reprint 105; Graves v. Legg, 5 
Mxch,) 709) 156 Reprint 304, 


52. Weider v. Grace, 190 App... Div. 
870, 180 NYS 825 [rev 176 NYS 718]. 


53. Ga.—McNair v. Magnet, 34 Ga. 
A. 633, 130 SE 698. 


S. C.—Pageland Bank v. Willis, 109 
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pecially where such construction is in accord with 
that placed upon the agreement by the parties them- 
selves;°4 and ordinarily a condition which does not 
go to or constitute the entire consideration will not 
be held to be a condition precedent.°® The courts are 
disinclined to construe provisions or stipulations as 
conditions precedent®® where to do so would result 
in injustice,°? or would make the contract unilateral 
and void for want of mutuality.°® Stipulations as 
to the time of shipment or delivery are ordinarily 
regarded as of the essence of the contract®® and 
therefore conditions precedent;®° but this depends 
upon the intention of the parties,*! and such a stip- 
ulation will not be construed as a condition precedent 
if it appears from a proper construction of the terms 
used that the parties did not intend it to be such.®? 

‘Condition subsequent. A condition is a condition 
subsequent if it was the intention of the parties that 
upon the happening of such condition the contract 
should be extinguished,** or the title defeated and 
reinvested in the seller.®4 

Concurrent conditions. If the acts stipulated for 
are to be performed at the same time, the conditions 
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are concurrent,®® as where the contract stipulates for 
delivery and payment to be made on delivery.®® 


Suspensory condition. A condition may be of a 
suspensory character,*? as in the case of a sale of 
goods to be accepted and paid for if satisfactory,** 
or where the sale is made subject to a subsequent 
ascertainment of some fact not known to the parties 
at the time.®® j 


[§ 195] ce. Dependent or Independent Conditions 
or Covenants. Whether promises, conditions, or 
covenants in a contract of sale are dependent or in- 
dependent depends upon the intention of the par- 
ties,*° and the nature‘! and order of performance‘? 
of the provisions under consideration. The question 
is frequently one of much difficulty to determine,’* 
and while certain general rules of construction have 
been laid down as applicable to such ecases,‘* it has 
been said that they are of little practical value’® 
and should never be permitted to interfere with car- 
rying into effect what appears to have been the real 
intention of the parties.7® Covenants or conditions 
in a contract of sale are dependent if the obligation 
to perform one is made to depend upon the perform- 


[$§ 194-195 


S. C. 338, 96 SE 159. 


_Tex.—Fenter v. Robinson, 
Civ. A.) 230 SW 844. 


Utah.—Detroit Vapor Stove Co. v. 
J. C. Weeter Lumber Co., 61 Utah 
503, 2175 P 995, 29 ALR 659. 


Eng.—Kidston v. Monceau_ Iron- 
works, 86 lL. T. Rep. N. S. 556. 


[a] Stipulations as to shipment. 
—(1) A provision for shipment of 
goods to be manufactured to some 
place to be designated is not a con- 
dition precedent to payment, when 
the contract provides that the goods 
become the buyer’s property on com- 
pletion. Buedingen Mfg. Co. v. Roy- 
al Trust Co., 90 App. Div. 267, 85 NYS 
621 [aff 181 N. Y. 563. mem, 74 NE 
1115 mem]. (2) When the contract 
ealls for the shipment of a large 
quantity of goods to be made “at the 
first open water, allowing a fair and 
reasonable time for the arrival out 
of the vessel,” the furnishing of a 
single vessel is not a condition pre- 
cedent but the buyer may send sev- 
eral vessels to receive the goods. 
Reade v. Meniaeff, 7 C. B. 152, 62 ECL 


(Tex. 


152, 137 Reprint 62;  Meniaeff v. 
Reade, 7 C. B. 139, 62 ECL 139, 137 
Reprint. 57. 


[b] Privilege of examination.— 
Under a contract by brokers selling 
cotton linters “f. 0. b. cars’ mills,” 
allowing the buyer to examine the 
stock at the point of shipment, such 
privilege was not a condition pre- 
cedent to the taking effect of the 


{ Assoc. v. Gorman, 76 Mo. A. 184. 
Nebr.—MclIntyre v. Cunningham, 86 
Nebr. 383, 125 NW 383. 
N. Y.—Bidwell v. Overton, 13 NYS 
274, 26 AbbNCas 402. 
Eng.—Bowes v. Shand, 2 App. Cas. 
ES hie gin tae shy VeGorx, sil 89 Sita e@: 


[a] Goods to arrive.—In an agree- 
ment for the delivery of goods on 
arrival, and “with all convenient 
speed, but not to exceed” a given day, 
the arrival in time for delivery on 
that day is a condition precedent. 
Alewyn v. Pryor, R. & M. 406, 21 
ECL 781, 171 Reprint 1065. 

61. Kirkeby, etc., Seed Co. v. 
White, 168 Mo. A. 626, 153 SW 279; 
Redlands Orange Growers’ Assoc. v. 
Gorman, 76 Mo. A. 184; McIntyre v. 
Cunningham, 86 Nebr. 383, 125 NW 
598; Hawes v. Lawrence, 5 N. Y. 
Super. 193 [aff 4 N. Y. 345]. - 

62. Kirkeby, etc., Seed Co. v. 
White, 168 Mo. A. 626, 153 SW 279; 
Hawes v. Lawrence, 5 N. Y. Super. 
193 [aff 4 N. Y. 345]. 


63. State v. Milwaukee Chamber 
Re Ee ey 121 Wis. 110, 98 NW 
930. 

64 Lawrence v. Gifford, 17 Pick. 
(Mass.) 366; Gray v. Gardner, 17 
Mass. 188; Burke v. Rollinson, 23 
R. I. 177, 49 A 694; State v. Mil- 
waukee Chamber of Commerce, 121 
Wisn, 0,5 95) NY no oOs 


65. U. S.—Livermore v. Brauer, 


Co., 85 Fed. 589. 
Conn.—Finlay  v. 
Conn. 624, 131 A 420. 
Md.—Maryland_ Fertilizing, 
Co. v. Lorentz, 44 Md. 218. 
Mass.—Knight v. New England 
Worsted Co., 2 Cush. 271. 


Miss.—New Orleans, etc., R. Co. v. 
Poplarville Sawmill Co., 132 Miss. 
757, 96 S 467. 


Mo.—Springfield Seed Co. v. Walt, 
94 Mo. A. 76, 67 SW 938. = 


N. Y.—Pearsoll v. Frazer, 14 Barb. 
564; Dox v. Dey, 3 Wend. 356. 


S. D.—National Cable, etc., Co. v. 
Filbert, 31 S. D. 244, 140 NW 741, 
45 LRANS 258. 


Tenn.—Officer v. Sims, 2 Heisk. 501. 


[a] Particular terms, conditions, 
or agreements held dependent or in- 
terdependent.—Straus v. J. M. Rus- 
sell Co., 85 Fed. 589; Guaranty Se- 
curities Co. v. Equitable Trust Co., 
136 Md. 417, 110 A 860 (as between 
the immediate parties, but not as to 
a bona fide assignee for value of one 
contract which expressly stated that 
it was unconditional and represented 
the entire agreement between the par- 
ties); Robbins v. Hill, (Tex. Civ. A.) 
259 SW 1112. 


[b] Particular agreements or con- 
ditions held independent.—Hayes 


Swirsky, 103 


etc., 


PUMP WetC... Cow, duo bl, 9 0mkbls, CAS 


538; Floyd v. Serenado Mfg. Co., 196 
Iowa 6, 1983 NW 581; Varney v. Cole, 


contract. N. P. Sloan Corp, v. Lin- 
ton, 260 Pa. 569, 103 A 1011, 6 ALR 
633. 


54, Mackie Motors Co. v. 


237, 238) P 887. 
Dear- Or.—Catlin v. 


128 Fed. 265, 62 CCA 647. 
Ida.—Richards v. Jarvis, 


Jones, 52 Or. 337, 


114 Me. 329, 96-A 232; Knight v. New 
England Worsted Co., 2 Cush. 
(Mass.) 271; Plano Mfg. Co. v. Ellis, 
68 Mich. 101, 35 NW 841; Delafield v. 
De Grauw, 1 Abb. Dec. 500, 3 Keyes 


41 Ida, 


born Truck Co., 192 Iowa 458, 185] 97 p 546 467, 3 Transcr. A. 49 [aff 22 N. Y. 
NW 22 Pa.—Harris’ App., 9 Pa. Cas. 233,} Super. 1]; Pearsoll v. Frazer, 14 

55. Springfield Seed Co. v. Walt,] 12 A 743. Barb. (N. Y.) 564; Evans v. Fegely, 
94 Mo. A. 76, 67 SW 938. 67 Pa. 370; Detroit Vapor Stove Co. 


56. Kelp Ore Remedies Corp. v. 
Brooten, 129 Or. 357, 277 P 716. 


57. Finlay v. Swirsky, 103 Conn. 66. 
624, 131:A 420. 


' 58. Kingsville Cotton Oil Co. v.| 69. 
Pelle Waste Mills, (Tex. Civ. A.) 210 68 
32. ? 


SWw (Mass.) 29; 


SW 1112. 


59. See infra § 327. 


60. U. S.—Hentz v. Lovell, 192 
Fed. 762, 113 CCA 48 [rev 181 Fed. 
555); Lovell v. Newman, 192 Fed. | 257. 
753, 118 CCA 39 [aff 188 Fed. 534]. 69. 


Mo.—Redlands Orange Growers’ 70. 


Tex.—Robbins v. Hill, (Civ. A.) 259 


Vt.—Perry v. Wheeler, 24 Vt. 286. 
See infra § 501. 
67. See infra text and notes 68, 72. 


Phelps v. Willard, 
Mulcahy v. Dieudonne, 356 
103 Minn. 352, 115 NW 636; Exhaust 
Ventilator Co. v. Chicago, etc., R. Co., 74. 
66 Wis. 218, 28 NW 343, 57 AmR 75. 


Durrive v. Frere, 11 La. 374. 76. 
U. S.—Straus v. J. M. Russell \pra. 


v. Farmers’ Cash Union, 61 Utah 567, 
216 PB 1075. ; 


71. Knight v. New England 
Worsted Co., 2 Cush. (Mass.) 271. 


Knight Vv. New England 
Worsted Co., supra. 


16 Pick. 73. Dox v. Dey, 3 Wend. (N. Y.) 


See infra text and notes 77-83. 


Straus v. J. M. Russell Co., 85 
Fed. 589. 


Straus v. J. M. Russell Co., su- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 195-196] 


ance of the other,77 or where, in the case of mutual 
covenants or conditions, they go to the whole con- 
On the other hand, 
conditions or covenants are to be regarded as inde- 
pendent if they go only to a part of the considera- 
tion,“® are in the nature of separate undertakings, 
one of which must be performed regardless of the 
ordinarily, 
time of performance of one is to happen or may hap- 
pen before the time of performance of the other ;*+ 
but a condition may, according to the intention of 
be a dependent condition, although it is 
to be performed in advance of performance by the 
other party.S? If the party to be benefited by a con- 
dition precedent accepts a substantial part of that 
which was to be performed in his favor, the condition 


sideration on both sides.7% 


performance of the other,®® or, 


the parties, 


77. Gates v. Ryan, 115 Mass. 596; 
Officer v. Sims, 2 Heisk. (Tenn.) 501. 


78. Knight v. New England Worst- 
ed Co., 2 Cush. (Mass.) 271. And see 
New Orleans, ete., R. Co. v. Poplar- 
ville Sawmill Co., 132 Miss. 757, 96 
S 467 (controlling consideration). 

_79. Knight v. New England Worst- 

ed Co., 2 Cush. (Mass.) 271; Spring- 
field Seed Co. v. Walt, 94 Mo. A. 76, 
67 SW 9388; Bladsworth v. Rosenblatt, 
20 Misc. 357, 45 NYS 931; Dox y. Dey, 
3 Wend. (N. Wee Ge 


[a] Future sales.—A_ stipulation 
in a contract of sale that the seller 
shall have all future orders for such 
goods as the buyer may need is an in- 
dependent condition. Magnolia Com- 
press Co. v. Smith, 75 Ark. 5038, 88 SW 
563; Hastern Counties R. Co. v. Phil- 
ipson, 16 C. B. 2, 81 ECL 2, 139 Re- 
print 653. 

[b] Agreement for transportation. 
—Where a contract to sell all logs 
cut and hauled to a certain stream 
also provides that the buyer is to pay 
the seller a specified amount for driv- 
ing the logs to the point named, the 
agreement to drive is independent of 
the contract of sale. Haynes v. Hay- 
ward, 41 Me. 488. 

[ec] Stipulation for seller’s benefit. 
—In a contract to sell five hundred 
bales of cotton, to arrive in Liverpool, 
a stipulation, “‘The cotton to be taken 
from the quay,’ was an independent 
stipulation for the _ seller’s benefit. 
Neill v. Whitworth, L. R. 1 C. P. 684. 


80. Stevens v. Parkford, 48 Cal. A. 
131, 191 P 699; Finlay v. Swirsky, 103 
Conn. 624, 131 "A 420; Brehen v. O’Don- 
nell, 34. ON. J.) Li: 408; Bladsworth v. 
Rosenblatt, 20 Misc. 357, 45 NYS_931. 


81. Cal.—Starr v. ‘Davis, (A:) 288 
Pec. 

Ida.—Wallace First Nat. Bank v. 
Callahan Min. Co., 28 Ida. 627, 155 P 
673. 

Mass.—Loveland v. Epstein Drug 
Co., 227 Mass. 311, 116 NE 570. 

N. Y.—Dox v. Dey, 3 Wend. 356. 


a v. David Hodes Co., 286 
P 554. 

82. Straus: WVaridle M. Russell Co., 85 
Fed. 589. 

83. Brown v. Ellis, 1023 Ky. 303, 45 
SW 94, 19 KyL 2023; Maryland Fer- 
tilizing, etc., Co. v. Lorentz, 44 Md. 
218; Young Bros. Mach. Co. v. Young, 
111 Mich. 118, 69 NW 152; Lewis v. 
Weldon, 8 Rand. (24 Va.) 71. 

84. Purchase by same person of 
several lots of property at auction 
sale see Auctions and Auctioneers § 
40. 

85. Potsdamer v. Kruse, 57 Minn. 
1938, 58 NW 9838. 

Entirety or Aigastheatey, of contract 
as affecting: 

Acceptance or rejection of all or part 

of goods see infra § 399. 


SALES 


In General. 


if the 
voked.8® 


action.®? 


Liability of seller upon failure to de- 
liver installment see infra § 384. 
Obligation to pay for installment up- 

on delivery thereof see infra § 508. 
Rescission see infra § 249. 
Transfer of title upon delivery of part 
of goods see infra § 571. 


86. Czarnikow-Rionda Co. v. West 
Market Grocery Co., 21 F. (2d) 309; 
Potsdamer v. Kruse, 57 Minn. 193, 58 
NW 983. 

87. U. SA. H. Andrews Co. v. 
Colonial Theatre. Co., 283 Fed. 471. 

Cal.—Stern v. Sunset Road Oil Co., 
47 Cal. A. 334, 190 P 651. 

Ga—N. L. Willett Seed Co. v. 
Kirkeby-Gundestrup Seed Co., 145 Ga. 
559, 89 SE 486; Main v. Simmons, 2 
Ga. A. 821, 59 SE-85. 

Tll.—Morris v. Wibaux, 159 Ill. 627, 
43 NE 837. 

Iowa.—Aultman, etc., Co. v. Law- 
son, 100 Iowa 569, 69 NW 865. 

Ky.—B. R. C. Bottle Co. v. Peaslee- 
Gaulbert Co., 189 Ky. 28, 224 SW 468. 


Md.—Canton Lumber Co. v. Liller, 
107 Md. 146, 68 A 500; Maryland Fer- 
ee ete., Co. v. Lorentz, 44 Md. 
218. 


Mass.—Barlow Mfg. Co. v. Stone, 
200 Mass. 158, 86 NE 306. 


Mont.—Advance-Rumely Thresher 
Co. v. Terpening, 58 Mont. 507, 193 P 
752. 

N. H.—Holmes v. Gregg, 66 N. H. 
621, 28 A 17. 

N. J.—Thompson v. Conover, 30 N. 
J. L. 329 [rev on other grounds 32 N. 
J. L. 466]. 

N. Y.—Portfolio v. Rubin, 233 N. 
Y. 439, 135 NE 843; Equitable Trad- 
ing Co. v. Stoneman, 131 App. Div. 
376, 115 NYS 285, 

N. C.—Wooten v. Walters, 110 N. C. 
251, 14 SH 734, 736. 


N. D.—Elliott Supply Co. v. Green, 
35 N. D. 641, 160 NW 1002. 

Oh.—Huntington, ete., Co. v. Lake 
Erie Lumber, ete., Co., 109 Oh. St. 
488, 143 NE 182. 


Or.—Oliver v. Oregon Sugar Co., 42 
Ox 26, 10. 902, 

Pa.—Shinn v. Bodine, 60 Pa. 182, 
100 AmD 560; Duffy v. Mell, 13 Pa. 
Dist. 143. 

Wis.—National Knitting Co. v. Bou- 
ton, ete, Co., 141 Wis. 63, 123 NW 
624. 

Sask.—J. I. Case Threshing Mach. 
Co. v. Fee, 2 Sask. L. 38. 

88. Iowa.—Aultman, ete., Co. v. 
Lawson, 100 Iowa 569, 69 NW 865. 

Md.—Canton Lumber Co. v. Liller, 
107 Md. 146, 68 A 500. 

N. Y.—Tipton v. Feitner, 20 N. Y. 
423. 


Oh.—Huntington, ete., Co. v. Lake 
Erie Lumber, etc., Co., 109 Oh. St. 488, 
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becomes an independent. agreement.** 


[§ 196] 5. Entire and Divisible Contracts**— 

The question as to whether a contract of 
sale is entire or divisible has arisen in a variety of 
ways,®* and the decisions of the courts as to how 
such contracts should be construed in particular cas- 
es have sometimes been made to depend somewhat 
upon the purpose for which the question was in- 
The well settled rule of construction, how- 
ever, is that the intention of the parties must gov- 
ern,®? and this must be ascertained by the ordinary 
rules of construction,*®® considering not only the lan- 
euage of the contract,®® but also, in cases of uncer- 
tainty, the subject matter,®® situation of the par- 
ties,?! and the circumstances surrounding the trans- 
The same contract may be entire as to 


143 NE 132. 


Or.—Oliver v. Oregon Sugar Co., 42 
Or. 276, 710 P 902 


89. Tom hoo A tree ete CO ayn 
Lawson, 100 Iowa 569, 69 NW 865. 


Ky.—B. R. C. Bottle Co. v. Peaslee- 
Gaulbert Co., 189 Ky. 28, 224 SW 468. 


Mont.—Advance-Rumely Thresher 
te v. Terpening, 58 Mont. 507, 193 P 

N. J.—Thompson v. Conover, 30 N. 
J. L. 329 [rev on other grounds 32 
N. J. L. 466]. 


rk Y.—Tipton v. Feitner, 20 N. Y. 
40 

Oh.—Huntington, ete., Co. v. Lake 
Erie Lumber, ete., Co., 109 Oh. St. 
488, 148 NE 132. 

Or.—Loveland v. Warner, 113 Or. 
604, 233 P 565; Oliver v. Oregon Sugar 
Co., 42 Or. 276, 70 P 902. 


Pa.—Duffy v. Mell, 28 Pa. Co. 365. 


fa] Whole contract.—(1) In deter- 
mining whether a contract for the 
sale of material is entire, that part of 
the contract properly established by 
parol, as well as that in writing, must 
be considered. Willis v. Jarrett 
Constr7Co., 152) Ne-C: 100; 67% SEN2Z6h: 
(2) Where effect cannot be given to 
all the provisions of the contract if 
it is treated as entire, it will not be 
so treated. Berlin Mach. Works v. 
Miller, 59 Wash. 572, 110 P 422. 


[b] Without discussion, it has 
been held in some cases that: (1) 
A contract containing an agreement 
by the buyer to pay for goods sold 
and delivered and an agreement by 
the seller to assign to the buyer cer- 
tain territory for a trade. season is 
severable and not. entire. Hayes 
Rump, Hetes (Con w.s, LOtt. ~L 90. Dub wae 
538. (2) A provision for purchasing 
back goods sold, delivered and on 
hand, is separable from the rest of 
the contract. Shur-On Standard Op- 
tical Co. v. Viopake Co., 221 App. Div. 
261, 228 NYS 157. (3)° Where four 
cars of potatoes are sold at an agreed 
price, the contract is indivisible. 
Roach v. Lane, 226 Mass. 598, 116 NE 


90. See infra § 199. 


91. Canton. Lumber Co. v. Liller, 
107 Md. 146, 68 A 590; Huntington, 
etc., Co. v. Lake Erie Lumber, etce., 
Co., 109 Oh. St. 488, 143 NE 132. 


92. U. S—A. H. Andrews Co. v. 
Colonial Theatre Co., 283 Fed. 471. 


Ky —B. R. C. Bottle Co. v. Peaslee- 
Gaulbert Co., 189 Ky. 28, 224 SW 468. 


Mont.—Advance-Rumely Thresher 
Co. v. Terpening, 58 Mont. 507, 193 P 
T5 2: 

Oh.—Huntington, etc., Co. v. Lake 
Erie Lumber, etc., Co., 109 Oh. St. 488, 
143 NP 132. 

Or.—Oliver v. Oregon Sugar Co., 42 
Or. 276, 70 P 902. 
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some obligations, and separable as to others.®* 


[§ 197] b. Number of Orders, Writings, or Agree- 
ments.°* Kven though there is only one contract or 
writing, it may be divisible®® as to the separate ar- 
ticles or items included therein.®* While, in the case 
of two or more contracts or agreements between the 
same parties, each may be construed to be entire,?? 
with reference to each other they will be construed 
to be separate and independent contracts,?* and not 
a single entire contract,®® unless the parties intended 
them to be such.1_ Where several purchases are 
otherwise separate and distinct, they are not ren- 
dered any the less so by the fact that receipt of 
so-ealled confirmations of all is acknowledged in one 
communiecation.? 


Orders. According to the circumstances of the 
particular case, two or more accepted orders may 
constitute separate contracts,*® divisible parts of one 
contract,* or an entire contract. The fact that a 
single order was given appears to have been given 
weight in some cases in arriving at the conclusion 

[a] Sale of business.—The deliv- 
ery of a check by the purchaser of a 


business and the execution by the 
Seller of an agreement not to again | 672, 23 


553, 216 P 326; 


SALES 


Westwood Ranch, etc., Co., 67 Mont. 
Gurdus v. Philadel-|L. 38. 
phia Nat. Bank, 273% dan il Os el Gp 
ATR dears 


[§§ 196-199 


that the contract, or proposed contract, was indi- 
visible;* but where an order signed by one person 
is a combination of individual orders of several per- 
sons, and the combination was made at the sugges- 
tion of the seller or his agent, the contract is separa- 
ble.* 


[§ 198] c. Number of Owners or Purchasers. A 
contract of sale is separable where the property in- 
volved is owned in severalty by two or more per- 
sons.® Also an agreement may be several where 
each of several persons agrees to purchase a share 
of the property.?° 

[§ 199] d. Subject Matter—(1) In General. In 
ascertaining whether the parties intended a contract 
of sale to be entire or divisible, the nature of the 
subject matter is to be considered,1 at least in case 
of uncertainty;1? but the question does not depend 
solely or necessarily upon thé nature of the subject 
matter of the sale,*® its divisibility or severability,!+ 
or the multiplicity of the articles or items composing 
it;1> a contract of sale may be held entire notwith- 
Threshing Mach. Co. v. Fee, 2: Sask. 
(4) Where separate order 


blanks are used merely because the 


Leavenworth | different articles or machines ordered 


engage in that business for a speci- 
fied time at the place of sale are parts 
of the same transaction, constituting 
a sale of such business, and must be 
so treated where both acts were done 
at the same time and place notwith- 
standing a few moments may have in- 
tervened between them. Skaggs v. 
Simpson, 110 SW 251, 33 KyL 410. 


93. Los Angeles Gas, etc., Co. v. 
Amalgamated Oil Co., 156 Cal. 776, 106 
P 55; Auer v. Robertson Paper Co., 
94 Vt. 473, 111 A 570. 


fa] Thus (1) a contract for the 
sale of oil may be entire with regard 
to the obligations to buy and Sell the 
whole amount contracted for, and 
separable and apportionable as to 
payments for installments actually 
delivered. Los Angeles Gas, etc., Co. 

v. Amalgamated Oil Co., 156 Cal. 776, 

106 P 776. (2) “The fact that goods 

are to [be] paid for in installments, 

while making the contract apportion- 
able as to payments, does not neces- 
sarily make it severable, rather than 

entire, for other purposes. . 

The fact that the contract is divisible 

or apportionable as to payments does 

not prevent its being single so that 
the default of the purchaser in mak- 

' ing payments will release the seller 

from the balance of the contract at 

his election. In short, a contract to 
deliver goods in installments to be 
paid for in installments may be en- 
tire in its general features, and yet as 
to time of delivery and payment it 
may partake of a severable charac- 
ter.” Auer v. Robertson Paper Co., 
94 Vt. 473, 479, 111 A 570. 
94, Cross references: 

Change of character of contract by 
subsequent agreement see infra § 
205. 

' Matters constituting contract gener- 

ally see supra §§ 170, 171. 


95. Young v. M. P. Berglas Mfg. 
Co., 229 App. Div. 278, 241 NYS 697. 


96. Tipton v. Feitner, 20 N. Y. 
423; Wooten v. Walters, 110 N. C. 
251, 14 SE 734, 736; Loomis v. Eagle 
Bank, 10 Oh. St. 327; Franklin Sugar 
Refining Co. v. Biseman, 290 Pa. 486, 
139 A 147. 

97. Grantville Oil Mills v. Ho- 

gansville Oil Mill Co., 19 Ga. A. 411, 
91 SE 572, 

98. Przyblyski v. Pellowski, 141 
Minn. 193, 169 NW 707; Purdin v. 


State Bank v. Cashmere Apple Co., 
118 Wash. 356, 204 P 5. 


[a] Successive sales are sever- 
able, and each is a contract of sale 
by itself. Mark v. Stuart-Howland 
oy 226 Mass. 35, 115 NE 42, 2 ALR 
678. 


99. Gerseta Corp. v. Mogi, 17 F. 
(2d) 699; Maxwell v. Zenith Lime- 
stone Co., 142 Okl. 286, 286 P 879. 


1. Maxwell v. Zenith Limestone 
Co., supra. 


2. Franklin Sugar Refining Co. v. 
Eiseman, 290 Pa. 486, 139 A 147. 


3. See cases infra this note. 


[a] For example, two or more ac- 
cepted orders may constitute sepa- 
rate and independent contracts: (1) 
In view of the usual method of deal- 
we between the parties. Hambleton 

. Aja ‘Granite Co., 95 Vt. 295, 
tis A102. (2) Where, although they 
bear the same date, they are for dif- 
ferent merchandise and contain dif- 
ferent terms. Toucks i /Bro0s.. 0 av. 
Chaab, 196 NYS 233. (3) Where each 
order is separately negotiated, al- 
though there is a general agreement 
between the buyer and seller that 
all goods are to be paid for with- 
in a certain date after delivery. R. 
C. Bowers Granite Co. v. Farrell, 66 
Vt. 314, 29 A 491. 


4. B. F. Sturtevant Co. v. Le Mars 
Gas Co., 188 Iowa 584, 176 NW. 3388. 


[a] Illustration.—A contract is 
divisible where, although two orders 
are finally accepted at the same time, 
they are for units to be used sepa- 
rately and independently and were 
separately priced in prior correspond- 
ence. B. F. Sturtevant Co. v. Le 
Mars Gas Co., 188 Iowa 584, 176 NW 
338. 

5. See cases infra this note. 

[a] Thus two or more orders may 
constitute a single entire contract: 
(1) In view of the course of deal- 
ing between the parties. Rhode Is- 
land Malleable Iron Works v. O. K. 
Nut Lock? Cos GRiv tl.) t 103) 7A. 2036: 
(2) If they are all accepted together. 
Jordan Vv.) Patterson, 67 (Conn. 473; 
35 A 521. But see supra note 4[a]. 
(3) Where all the goods are con- 
tracted for at the same time and the 
only reason they are not embodied 
in one order is that a warranty ap- 
plying to new goods does not apply 
to a secondhand engine. J, I. Case 


are kept in stock at different places. 
Hart-Parr Co. v. Duncan, 75 Okl. 59, 
181 P 288, 4 ALR 1434. (5) Where 
one is merely a duplicate and is ex- 
ecuted after the assignment of an- 
other. Okmulgee Producing, etc., Co. 
v. Brown, 109 Okl, 215, 235 'P 546. 


6. Ferguson v. West Coast Shingle 


Co., 96 Ark. 27, 130 SW 527; Mendetz 
v. Wood, 86 Misc. 52, 148 NYS 92; 
Poshkoff v. Lieberman’s Millinery, 167 
NYS 291. 

7 Austin v. Brown Bros. Co., 30 
Ida. 167, 164 P 95. 


8. Orders of several persons com- 
bined in one see supra § 197. 

9. King v. Farmers’ Grain Co., 194 
Iowa 979, 188 NW 720. 

10. Lawson v. Muse, 180 Mo. A. 
35, 165 SW 396. 

11. I1l.—Morris v. Wibaux, 159 Ill. 
627, 43 NE 827. 

Ky.—B. R. C. Bottle Co. v. Peaslee- 
roe Coy, 189" Kyy 28,224 5Siwi 


Minn.—MecGrath  v. 
Minn. 457, 57 NW 150. 
Mont.—Advance-Rumely Thresher 


Co. v. Terpening, 58 Mont. 507, 193 
Pwio2 


Cannon, 55 


Or.—Oliver v. Oregon Sugar Co., 
42 Or. 276, 70 P 902. 
Pa.—Shinn v. Bodine, 60 Pa. 182, 


100 AmD 560. 
12. Huntington, ete., Co. v. Lake 


Erie Lumber, ete., Co., 109 Oh. St. 
488, 143 NE 1382. 
US Clank eve" “Baker, bas =Miete: 


(Mass.) 452; Rugg v. Moore, 110 Pa. 


236, 1 A 320 
14, Cal.—Stern v. Sunset Road Oil 
Co., 47 Cal. A. 3384; 190 P 652. 


Tll. 159 Tll. 627, 
43 NE 837. 

Mass.—Mansfield v.. Trigg, 113 
Mass. 350. 


age Y.—Kein v. Tupper, 42 HowPr 

Pa.—Shinn v. Bodine, 60 Pa. 182, 
100 AmD 560. 

Wis.—National 
Bouton, etc., Co., 
NW 624. 

15. Stern v. Sunset Road Oil Co., 
47 Cal. A. 334, 190 P 651; Clark v. 
Baker, 5 Metce. (Mass.) 452; Rugg 
v. Moore, 110 Pa. 236, 1 A 320. 


ArGabhe ban -ye BOOM h Aids 
141 Wis. 63, 123 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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standing the subject matter is divisible,'® where it 
otherwise appears that the parties intended it to be 
entire.17 If the subject matter of the sale is re- 
garded by the parties as being in the nature of one 
entire thing,’ or the sale is of a specified number, 
quantity, or amount,!® the contract is entire, al- 
though the goods consist of separate lots, parcels, or 
packages,?° but if the number is expressed in mini- 
mum and maximum limits, the contract is divisible 
above the minimum limit.?4 


Location. In the aan of other matters showing 
an intent to render the contract divisible, it is not 
made so by the fact that the various articles or par- 
cels included in the contract are at different places.?2? 


[§ 200] (2) Different Articles. Notwithstanding 
the subject matter comprises articles differing from 
each other, the contract is entire if the proper and 
intended use of one is dependent upon the other or 


others,?* as in the case of machines, divisible parts” 


of a machine, a machine and attachments, or an en- 
gine and machine, to be used together,** a set of 
books deliverable in separate parts or volumes,?® or 


16. Central Georgia Brick Co. v. 
Carolina Portland Cement Co., 136 Ga. 
693, 71 SE 1048; Georgia Creosoting | 475]; 
Co. uv, “McIntosh: Ward, etc.,Co.; 9234) CN.) 227% 
Ga. A. 561, 99 SE 166. Ney Yeapouper. las; 
17. Morris v. Wibaux, 159 Ill. 627,|86 Misc. 52, 
43 NE 837; Shinn v. Bodine, 60 Pa. | Tupper, 


182, 100 AmD 560. 
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Nightingale v. Eiseman, 50 Hun 189, 
2-NYS 779" fath 121° No Y¥23885 24 NE 
Corrigan v. Sheffield, 
Reimers v. Ridner, 
Mendetz v. Wood, 
148 NYS 92; 
42 HowPr (N. Y.) 437; Tomp- 
kins v. Haas, 2 Pa. 74 
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a suite of furniture.2® On the other hand, where the 
articles constituting the subject matter of the con- 
tract are entirely distinct and not in their nature 
connected with each other, the contract is generally 
construed as divisible,?? at least where the articles 
are separately priced;?® and although the articles 
are of the same general class, the contract may be 
regarded as divisible in so far as it covers articles 
of different kinds, styles, or qualities;?® but if the 
inducement to the contract was the purchase of the 
entire lot, the contract is entire.®°® 


[§ 201] e. Consideration.’ In arriving at the in- 
tention of the parties as to the entirety or divisibility 
of a contract of sale, the nature of the consideration 
is to be considered;*? and in some eases it has been 
held that the character of the contract as entire or 
divisible should be determined chiefly by the char- 
acter of the consideration.*®# 


Gross consideration. It is a general rule that, 
where there is a gross, single, entire, and unappor- 
tioned price or consideration, the contract is en- 
tire;** but an exception exists where the remaining 


Short, 86 Fed. 225, 30 CCA 462. 
Ala.—Camp v. Dill, 27 Ala. 553: 


Ark.—Duffie v. Pratt, 76 Ark. 74, 88 
SW 842. ‘ 
Ill.—Morris v. Wibaux, 159 Ill. 627, 
43 NE 837; Spring v. Slayden-Kirk- 

sey Woolen Mills, 106 Ill. A. 579. 


10 Hun 
25 


Kein v. 


ick 2 a Packages of uniform qualit La.—Montan v. Whitley, 12 La. Ann. 
348 sat es ee a ae ane eine tanenela Va Tries, 3 175; Andry v. Foy, 6 Mart. 689. 
41, 154 NYS 176; Allen v. Baker, 109 | Mass. 350. Md.—McCeney v. Duvall, 21 Md. 
Or. 443, 220 P 574. Effect of price per unit see infra § | 166. 
[a] Rule is applicable to contract 01. Mass.—A. K. Young, etc., Mfg. Co. 
to sell: (1) An entire crop. Barrow 21. Vaughan v. Howe, 20 Wis. 497.| v. Wakefield, 121 Mass. 91. 
v. Penick, 110 La. 572, 34 S 691. (2) 22, Wart-Parr Co. v. Dunean, 75 N. Y.—Tipton vy. Feitner, 20 N. Y. 


All the “Ohio low grades’ of tobacco 
the seller has in stock. Hoffman v. 
Adair, 67 Pa. Super. 164. 3) All 
calves dropped in 1915 to September 
15 on the seller’s ranches and also 


_ the 1914 calves unbranded at the date 


of the contract. Clayton Bros. v. Lit- 
tlefield, (Tex. Commn. A.) 244 SW 509 
[reversing judgment (Civ. A.) 194 SW 
194]. (4) Enough brick to complete 
a building. Kelly Constr. Co. v. 
Hackensack Brick Co., 91 N. J. L. 585, 
103 A 417, 2 ALR 685. 


19. U. S.—Hirsch v. Isaac Joseph 
Iron Co., 278 Fed. 924. 


Ala.—Batre v. Simpson, 4 Ala. 305. 
Ark.—Jackson vy. Jones, 22 Ark. 158. 


Ill.— Converse v. Harzfeldt, 11 Ill. 
A. 173. 


Mass.—Fullam v. Wright, etc., Wire 
Cloth Co., 196 Mass. 474, 82 NE 711. 
See National Wholesale Grocery Co. 
v. Mann, 251 Mass. 238, 249, 146 NE 
791 (a contract is entire where it is 
“for a stipulated amount of sugar, 
with the slight variation in quantity, 
and the approximation to exactness 
implied by and permissible under the 
word ‘about’’’). 

N. Y.—Mount v. Lyon, 49 N. Y. 552; 
Baker v. Higgins, 21 N. Y. 397. 

Oh.—Van Cleve v. Western Glass, 


ete., Co., 16 Oh. Cir. Ct. N. S. 480 [aff 
78 Oh. St. 427 mem, 85 NE 1134 mem]. 


Pa.—Shinn y. Bodine, 60 Pa. 182, 
100 AmD 560. 
Tex.—Industrial Lumber Co. v. 


Northside Lumber, etc., Co., (Civ. A.) 
254 SW 512. 
Eng.—Waddington v. Oliver, 2 B. & 
N. R. 61, 127 Reprint 544. 


2M Converse v. Harzfeldt, 11 Ill. 
A. 178 faff 105. Ill. 534]; Mansfield 
v. Trigg, 113. Mass. 350; Morse v. 
Brackett, 98 Mass. 205; Gray v. Walt- 
on, 107 Nin Y. 254, 14 NE 191; Pope 
wee Porter, lO2b Nie LY.) 866,90 to NE 304; 


Okl. 59, 181 P 288, 4 ALR 1434; Bigg 
Ve Wihiskine 45> Bro 5,, 7/3: Cit 195%, 
139 Reprint 80. 

23. Garvin v. Davison, 101 Kan. 
508, 168 P 318; Philadelphia Whiting 
Co. v. Detroit White Lead Works, 58 
Mich. 29, 24 NW 881; Hart-Parr Co. 
v. Duncan, 75-Okl; 59; 181 P- 288, 4 
ALR 1434; Sun Pub. Co. v. Minne- 
sota Type Foundry Co., 22 Or. 49, 29 
P 6. 


24. U.S.—Aultman v. McFallon, 11 
Fed. 836 


Ga_Campbell v. Trunnell, 67 Ga. 
518; Georgia Supply Co. v. Coffee, 8 
Ga. A. 502, 69 SE 1083. 


bee gaat v. Meeks, 56 Ill. A. 


Md.—Morrison y. Baechtold, 93 Md. 
ca 48 A 926. 


o.—Palmer v. Reeves, 139 Mo. A. 
473, “22 SW 1119 


Wabr = weCormick Harvesting 
Mach. Co. v. Courtright, 54 Nebr. 18, 
74 NW 418. 


N. D.—Nichols, ete., Co. v. Charle- 
bois, 10 N. D. 446, 88 NW 80. 


Tex.—Zorns v. Brownfield Hard- 
ware Co., (Civ. A.) 247 SW 894. 


Sask.—J. I. Case Threshing Mach. 
Co, ve Fees cusask. Li. 38. 


[a] Machines capable of independ- 
ent use.—If the machines are con- 
sidered as forming an entire plant, 
the contract is entire, although some 
of the machines are also capable of 
independent use. Inman Mfg. Co. v. 
American Cereal Co., 124 Iowa 737, 
100 NW 860. 


25. Barrie v. Jerome, 112 Ill. A. 
329; Barrie v. Harle, 143 Mass. 1, 8 
NE 639, 58 AmR 126. 


26. Tobey Furniture. Co. v. Mac- 
masters, 21 Que. Super. 336. 


27. U. S.—Kelley v. Sibley, 137 
Fed. 586, 69 CCA 674; Saunders vy. 


423. 


Utah.—Tucker vy. Billing, 
82; be Pode 


Wis.—Costigan v. Hawkins, 22 Wis. 
74, 94 AmD 583. 


Eng.—James v. Shore, 1 Stark. 426, 
2 BCL 165, 171 Reprint 518. 


28. See infra § 201. 


29. B. R. C. Bottle Co. v. Peaslee- 
Gaulbert Co., 189 Ky. 28, 224 SW 
468; Barlow Mfg. Co. v. Stone, 200 
Mass. 158, 86 NE 306; Potsdamer Ve 
Kruse, 57 Minn. 193, 58 NW _ 983; 
Pierson v. Crooks, 115 -N. eo oos 23 
NE 349, 12 AmSR 831. 


[a] Contract to purchase two dif- 
ferent sets of law books is divisible. 
Edward Thompson Co. v. Sonera 
131 Minn. 125, 154 NW 792 
on Ark.—Jackson v. Toney 22 Ark, 

Cal.—Walti v. Gaba, 160 Cal. 324, 
330, 116 P 963 [cit Cyel; Dabovich v. 
Emeric, 12) Gale Wil 

Ind.—Smith y. Lewis! 40 Ind. 98. 

Mo,—Laclede Constr. Co. v. Tudor 
Iron Works, 169 Mo. 137, 69 SW 384. 

N. J.—Thompson vy. Gonover, 30 N. 
J. L. 329 [rev on other grounds 32 
N. J. L. 466]. 

SC Prace ave 
368, 51 SE 983. 


31. Payment in installments see 
infra § 204. 


3 Utah 


Erasicr 72 SiC: 


32. Rugg v. Moore, 110 Pa. 236, 1 
A 320. 

33. Rugg v. Moore, supra. 

34 U. S.—A. H. Andrews Co. vy, 


Colonial Theatre Co., 283 Fed. 471. 


Ark.—Rodgers v. Wise, 106 Ark, 
310, 153 SW 2538, 43 LRANS 1009. 
Cal.—Perry v. Ayers, 159 Cal. 
ng 


Colo.—Campbell 


414, 
Norris v. Harris, 15 Cal. 


Printing Press, 
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parts of the contract make it clear that no such re- 


sult was intended.?> 
Separate prices. 


articles at separate prices,®* yet, 


the severability of the price or consideration, the in- 
tention of the parties is controlling,?® and the con- 
where, by reason of the char- 
acter of the property or otherwise, the taking of the 


tract may be entire 


whole property is essential.*° 


Where both gross and separate prices are agreed 
upon, the former being the aggregate of the latter, 
it is held in some eases that the contract is divisi- 
ble,*+ and in others that it is entire.*? 

Price according to weight or measurement. Where 
the contract is in other respects entire, by reason of 
the subject matter or otherwise, it 


ona Co. Vv. Marsh, 20 Colo. 22; 36. 2 


Ga.—Harden v. Lang, 110 Ga. 392, 
386 SE 100; Bass v. Freeman, 36 Ga. 
435; Georgia Supply Co. vy. Coffee, 8 
Ga. A. 502, 69 SE 1083. 

Mass.—Clark vy. Baker, 5 Metc. 452. 


N. Y.—Kelso v, Ellis, 224 N. Y. 528, 
121 NE 364 


N. Do iehoss. ete., Co. v. Char- 
lebois, 10 N. D. 446, 88 NW 80. 


Oh.—Petersburg Fire Brick, etc., 
Co. v. American Clay Mach. Co., 89 
Oh. St. 865, 106 NE 338, LRA1915B 
536. 

Or.—Sun Pub. Co. v. Minnesota 
Type Foundry Co., 22 Or. 49, 29 P 6; 
Scheland v. Erpelding, 6 Or. 258; 
Banks v. Crow, 3 Or. 477. 


Pa.—Sidney School Furniture Co. 
v. Warsaw Tp. School Dist., 158 Pa. 
85, 27 A 856. 

' Tex.—Southwestern Cooperage Co. 
yv. Kivlen, (Civ. A.) 266 SW 826. 


Vt.—Taplin v. Clark, 89 Vt. 226, 95 
A 491. 

Wash.—Buckeye Buggy Co. ev. 
Montana Stables, 43 Wash. 49, 53, 
85 P 1077, 117 AmSR 1032. And see 
Berlin Mach. Works v. Miller, 59 


Wash. 572, 110 P 422 (recognizing 
rule), 

Wis.—Krause v. Reichel, 167 Wis. 
360, 167 NW 817. 

Eng.—Symonds v. Carr, 1 Campb. 


361, 170 Reprint 986. 


“Tf several articles are sold for a 
single and entire consideration, with- 
out any apportionment of the pur- 
chase price as between the several 
articles, the contract of sale is en- 
tire.’ Buckeye Buggy Co. v. Mon- 
tana Stables, supra. 

35. Berlin Mach. Works vy. Miller, 
59 Wash. 572, 110 P 422. 

36. Cal.—Herzog v. Purdy, 119 
Cal. 99, 51 P 27; Norris v. ‘Harris, 15 
Cal. 226. 

Ind.—Weil v. Stone, 33 Ind. A. 112, 
69 NE 698, 104 AmSR 243. 

Iowa.—Tuttle-Chapman Coal Co. v. 
Coaldale Fuel Co., 136 Iowa 382, 113 
NW 827. 

Mass.—A. K. Young, etc., 
vy. Wakefield, 121 Mass. 91. 

Mich.—Howard Vv. 
Mich. 620, 14 NW 570. 

Minn.—Potsdamer  v. 
Minn. 193, 58 NW 983: 

Mo.—Smith y. Keith, etc., 
36 Mo. A. 567, 

N: Y.—Pierson v. Crooks, 42 Hun 


Mfg. Co. 
Bellows, 49 

Kruses. 757 
Coal Co., 


While a contract of sale is gen- 
erally construed to be divisible where the price or 
consideration is divisible?® or is apportioned among 
the different articles,?7 or the sale is of different 
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divisible by the fixing of the price according to 


weight or measurement of the property;*® and even 


notwithstanding 


the fact that different prices per pound are fixed by 
the contract will not necessarily render the contract 
divisible;** but the fixing of a specified price per 
ton may render the contract divisible where there is 
nothing to show that the price depends upon the 
quantity ordered.*® 
Statutory provisions. 
sell or sale” is defined by some authorities as mean- 
ing a contract to sell or sale in which, by its terms, 


An “indivisible contract to 


the price for a portion or portions of the goods, less 


is not rendered 


571 [aff 115 N. Y. 539, 22 NE 349, 12 
AmSR 831]. 

N. C.—Wooten v. Walters, 110 N. 
Cy261,) 14 SH 73450036. 

Pa.—Rugg v. Moore, 110 Pa. 236, 1 
A 320. ; 

Tex.—E. F, Elmberg Co. v. Dunlap 
Hardware Co., (Civ. A.) 234 SW 700. 

Wis.—Costigan v. Hawkins, 22 
Wis. 74, 94 AmD 583. 

87. Cal.—Pacific Wharf, etc., Co: 
v. Standard American Dredging Co., 
184 Cal. 21, 192 P 847; Herzog v. 
Purdy, 119 Cal..99; 51°B 27.> Andisee 
Los Angeles Gas, etc., Co. v. Amalga- 
mated Oil Co., 156 Cal, 776, 106 P 55 
(recognizing rule). 


Mass.—Barlow Mfg. Co. v. Stone, 
200 Mass. 158, 86 NE 306; A. K. 
Young, ete., Mfg. Co. v. Wakefield, 
121 Mass. 91. 


Minn.—Duluth Log Co. v. John C. 
Hill Lumber Co., 110 Minn. 124, 124 
NW 967. 

Oh.—Huntington, etc., Co. v. Lake 
Erie Lumber, etc., Co., 109 Oh. St. 
488, 148 NE 132. 

Or.—Longfellow  v. 
Or. 481, 104 P 961. 


W. Va.—Regent Waist Co. v. O. J. 
Morrison Department Store Co., 88 
a aes tee 106 SH 712. 

S.—Gerseta Corp. v. Mogi, 
in h (2a) 699, 

Ark,—American Standard Jewelry 
Co. v. Hill, 90° Ark. 78, 117 SW 781. 

Ill.—Decker v. Braverman, 196 Ill. 
A. 387. 

La.—California Fruit Canners’ 
Assoc, v. Henry Lochte Co., Ltd., 10 
La. A. (Orleans) 58, 60 [cit Cyc]. 


Ss. D—Hamburger v. earthy De- 


Huffman, 55 


partment Store, 54 S. D. 65, 222 NW 
6033 Gs Rodbell, Inc. Vs Scheier, 46 
Ss. D. 228, 191 NW 8386; Reeves v. 


Block, 31 S. D. 60, 189 NW 780. 
Tex.—Simmons, ete., Co. v. Weil, 


(Civ. A.) 244 SW 562; Associated 
Mfg. Co. v. Jordan, (Civ. A.) 223 SW 
1050; 8 Tex. 


Streeper v. Frieberg, 
A. Civ. Cas. § 240. 


Wash.—Weatherred v. Hirai, 115 
Wash. 142, 196 P 572. 
W. Va.—Regent Waist Co. v. O. J. 


Morrison Dept. Store Co., 88 W. Va. 
3038, 106 SE 712. 


Wis.—National Knitting Co. v. 


Bouton, ete., Co., 141 Wis. 63, 123 
NW 624. 
[a] Express provision in the codn- 


tract that the order shall be divisible 
as to each machine and attachment 
for which a separate price is named 


than the whole, is not fixed or cannot be ascertained 
by computation;*® and, as so defined, it is the op- 
posite of a “divisible contract to sell or sale,”’** as 
defined in some statutes.*§ 
[§ 202] f. Conditions. 


the sale of two machines, the conditions as to one are 
so far distinct from, and inconsistent with, those 


Where, in a contract for 


Greenwood 
122 


will be accorded effect. 
v. International Harvester Co., 
Wash. 608, 211 P 727. 


39. Los Angeles Gas, etc., Co. v. 
Amalgamated Oil Co., 156 Cal. 776, 
106 P 55; B. R. C. Bottle Co. v. Peas- 
lee-Gaulbert Co., 189 Ky. 28, 224 SW 
468; Wooten v. Walters, 110 N. C. 
251, 14 SE 734, 736; National ,Knit- 
ting Co. v. Bouton, etc., Co., 141 Wis. 
63, 123 NW 624, 


Soe Cal.—Norris v. Harris, 15 Cal. 
Ill.— Slayden-Kirksey Woolen Mills 
vo Spring, 116 Ti A. 272 
Iowa.—Bamberger v. Burrows, 145 
ee, 441, 124 NW 333. 


y.—Edwards v. Storms, 219 Ky. 
e7E 504 Sw 165. 
Mass.—Shohfi v. Rice, 241 Mass. 
211, 135 NE 141, 
Tex.—Clayton Littlefield, 


(Commn. A.) 244 sw 509 [rev (Civ. 
A.) 194 SW 194]. 


Wis.—National Knitting Co. v. 
reste etc., Co., 141 Wis. 63, 123 NW 


41. B. F. Sturtevant Co. v. Le 
Mars Gas Co., 188 Iowa 584, 176 NW 
338; Aultman, éte.Co: =v" awison. 


100 ‘Iowa 569, 69 NW 865; 
Woods, 28 N. H. 290. 


42. Salomon Me poe 
Div. 262, 57 NYS 1 


Carleton v.. 


38 App. 


[a] Purpose ie apportionment.—- 


The apportionment of the considera- 
tion which was in fact a gross sum 
merely for the purpose of determin- 


ing the revenue stamp required for 


the contract does not affect its en- 


tirety. Burckhardt v. Burckhardt, 
36 Oh. St. 261. 
43. National Wholesale Grocery 


Co. v. Mann, 251 Mass. 238, 146 NE. 
791; Morse v. Brackett, 98 Mass. 2055 
Clark v. Baker, 5 Mete. (Mass.) 452: 
Joannes, ete., Co. v. Lamborn. 199 
App. Div. 588, 191 NYS 828; Shinn 
v. Bodine, 60 Pa. 182, 100 AmD 560; 
Hoffman v. Adair, 67 Pa. Super. 164. 


44 Batre v. Simpson, 4 Ala. 305; 


peg: v. Reagan, 4 Heisk. (Tenn.): 
45. Luria, ee Co. v. Klaff, 139 


Md. 586, 115 A 849 


46. Boyd v. Second Hand Supply 
Co., 14 Ariz. 36, 39, 123 PB’ 619. 

47. Boyd v. Second Hand Supply 
Co., supra. 

48. See statutory provisions. 

[a] Particular contract held to be 
within statutory definition.—Portfolio. 
v. Rubin, 233 N. Y. 439, 185 NE 843. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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relating to the other that they cannot operate to- 
gether, the contract will be held severable, rather 
than entire, in order to give effect to all the condi- 


tions.*? 


[§ 203] g. Warranty or Guaranty.°° 
of 'the-entire subject matter may make the contract 
Also, where an important part of 
the contract is a so-called sales guaranty which treats 
an order as an entirety, it may show the intention of 
the parties that the contract shall be entire.°” 
the other hand, a contract for the sale of two articles 
or machines will not be held to be entire where, as 
to one article or machine, there are no express cove- 
nants of warranty, and, as to the other, there is a 
special guaranty,°* or where there are warranties, 
separately expressed, as to each and a provision. that 
the failure of either to fulfill its warranty shall not 
affect the payment of the purchase price of the oth- 


an entire one.°! 


49. Berlin Mach. Works v. Miller, 
59 ere 572, 110-P 422. 


0. Warranties generally see infra 
ss” 667-869. 

51. William P. Kelley Brick Co. v. 
Ger Product Supply Co., 15 Pa. Dist. 


52. Elliott Supply Co. v. Green, 35 
N. D. 641, 160 NW 1002. 

53. Berlin Mach. Works v. Miller, 
59 Wash. 572, 110 P 422. 


54. Aultman, etc., Co. v. Lawson, 
100 Iowa 569, 69 NW 865. 


55. Cross references: 
pane delivery or payment see infra 
205. 
Consideration generally see supra § 
201. 
Subsequent agreement as to delivery 
or payment see infra § 205. 


56. Commercial Ribbon Co. v. El- 
bee Chocolate Co., 198 NYS 510. 


57. Cross references: : 
Entirety or divisibility of contract as 
affecting: 
Deliyaty of installment see infra § 


eee for installment see infra 
508. 
Rescission for nonpayment of in- 
stallment see infra § 241. 
Severability of contract as to pay- 
ment and entirety in other respects 
see supra § 196. 


58. Burrows v. Whitaker, 71 N. Y. 
291, 27 AmR 42 [aff 8 Hun 260]; Krebs 
Hop Co. v. Livesley, 59 Or. 574, 114 P 
944, 118 P 165, AnnCas1913C, 758. 


[a] Delivery in carload lots as or- 
dered.—A contract for specially made 
goods, in carload lots, to be delivered 
at different times as ordered, is a 
severable contract. Jennings Vv. 
Shertz, 45 Ind. A. 120, 88 NE 729. 

[b] 
Everett v. Emmons Coal Min. Co., 289 
Fed. 686; Alwart Bros. Coal Co. v. 
Royal Colliery Co., 211 Fed. 313, 127 
CCA 599. 

59. Ala.—Steele By-Products Co. 
v. McGee, 19 Ala. A. 29, 94 S 268. 

Ill.—Ava Blue Grass Creamery Co. 
v. Sussman, 243 Ill. A. 483; Maney 
Milling Co. v. Baker- Wignall, etc., 
Co., 186 Ill. A. 390; Robidoux v. Baltz, 
153 TUeSAPL 008 

Mich.—Welsh v. Michigan Maple 
Co., 161 Mich. 16, 125 NW 692. 

Wash.—Nott-Atwater Co. v. Beery, 
145 Wash. 640, 261 P 390. 

Wis.—Badger State Lumber Co, v. 
G. W. Jones Lumber Co., 140 Wis. 73, 
121 NW 9338. 

Man.—Sanschagrin v. Echo Flour 
Mills, Ltd., 32 Man. 241. 

Ont.—Doner v, Western” Canada 

Flour Mills Co., Ltd., 41 Ont. L. 503. 


Monthly deliveries of coal.— | 


SALES 
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A warranty 


On 


[a] Monthly deliveries and pay- 
ments.—Atlantic Steel Co. v. R. O. 
Campbell Coal Co., 262 Fed. 555. 


60. Pope v. Porter, 102 N. Y. 366, 


7 NE 304; Swift v. Opdyke, 43 Barb. 
(Ni-Y.) (2°74, 
61. U.S.—Czarnikow-Rionda Co. v. 


West Market Grocery Co., 21 F. (2d) 
309 [certiorari den 275 U. S. 558, 48 
SCE Ise 20 veduazo ls. bureie wv. 
Hicks, 203 Fed. 340. 

Ala.—Johnson v. Allen, 78 Ala. 387, 
56 AmR 34. 


Ark.—Harris Lumber Co. v. Wheel- 
SFU On Co., 88 Ark. 491, 115 SW 


Colo.—Gomer v. McPhee, 2 Colo. A. 
287, 31 P 119. 

Ill.— Morris v. Wibaux, 159 Ill. 627, 
43 NE 837; Leslie v. Gillaspie, 207 
Ill. A. 22; North Shore Lumber Co. v. 
South Side Lumber Co., 176 Ill. A. 96. 


Iowa.—Tuttle-Chapman Coal Co. v. 
Coaldale Fuel Co., 136 Iowa 382, 113 
NW 827; Iowa Brick Mfg. Co. v. Her- 
rick, 126 Iowa 721, 102 NW 787; Han- 
sen v. Consumers’ Steam-Heating Co., 
73 Iowa 77, 34 NW 495; Myer v. 
Wheeler, 65 Iowa 390, 21 NW 692. 


Ky.—Evans v. Barbourville Brick 
Co., 205 Ky. 561, 266 SW 46. 


Md.—Maryland Fertilizing,  etce., 
Co. v. Lorentz, 44 Md. 218. 
Mich.—Stevens v. Forrest, 1838 


Mich. 223, 149 NW. 982; Williams v. 
Robb, 104 Mich. 242, 62 NW 352. 


N. Y.—Miller, etc., Co. v. E. M. Ser- 
geant Co., 191 App. Div. 814, 182 NYS 
382 [app dism 229 N. Y. 609, 129 NE 
927]; Swift v. Opdyke, 43 Barb. 274; 
Deming v. Kemp, 6 N. Y. Super. 147; 
Seymour v. Davis, 4 N. Y. Super. 239; 
Bernstein v. Hilpoltsteiner, 18 Misc. 
376, 41 NYS 659; Azema v. Lewis, 5 


NYS 418. 
N. C.—Willis v. Jarrett Constr. Co., 
152 N. C. 100, 67 SE. 265; Indian 


Mountain Jellico Coal Co. v. Asheville 
Ice, etc., Co., 134 N. C. 574, 47 SE 
116. 


Oh.—Loomis y. Eagle Bank, 10 Oh. 
St. 327. 


Pa.—McLaughlin v. Hess, 164 Pa. 
570, 30 A 491; Rugg v. Moore, 110 Pa. 
236, 1 A 320; Scott v. Kittanning Coal 
Col; 89" Pa. 231, 33 AmR 753; Morgan 
Wie McKee, 1H Pa. 228. 


Tenn.—Coleman v. Hudson, 2 Sneed 
463. 

Vt.—R. C. Bowers Granite Co. v. 
Farrell, 66 Vt. 314, 29 A 491; Mixer 
ve Williams, 17 Vt. 457. 


Wis.—Racine Shoe Mfg. Co. v. 
Badger Mfg. Co., 123 Wis. 94, 100 NW 
1044; Campbell, ete., Co. v. Weisse, 
121 Wis. 491, 99 NW 340; Sawyer v. 
Chicago, etc., R. ‘Co., 22 Wis. 403, 99 
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[§ 204] h. Provisions as to Delivery or Pay- 
Single delivery. The fact that the parties 
contemplate one single delivery does not in itself 
make a contract of sale an entire one.°® 


Delivery or payment, or both, in installments.” 
A contract. of sale may be divisible or severable 
where it provides for delivery,** or both delivery 
and payment,°® in installments, or from time to 
time, at least where the goods are sold in different 

. parcels to be delivered and paid for at different 
times,°° and, according to some authorities, even 
where the total quantity of goods sold and to be de- 
livered is agreed upon.®+ 
tract of sale is otherwise clearly an entire one, it 
is not rendered divisible by mere subsidiary provi- 
sions for delivery,°? or payment,°®* or both,®* in in- 
stallments, or even, it is held, by provisions or stip- 


However, where a con- 


AmD 49; 
658. 


62. U. S.—Consumers’ Bread Co. v. 
Stafford County Flour Mills Co., 239 
Fed. 693, 152 CCA 527; L. Bucki, etce., 
Lumber Co. v. Atlantic Lumber Co., 
109 Fed. 411, 48 CCA 455; Clark v. 
Wheeling Steel Works, 53 Fed. 494, 3 
CCA 600. 


Ark.—Wooten v. Bain-Adams Co., 
146 Ark. 462, 226 SW 134; Ferguson 
v. West Coast Shingle Co., 96 Ark. 27, 
130 SW 527. 


Cal.—Dwight v. Callaghan, 53 Cal. 
A. 132, 199 P 838. 


Ga.—Robson v. Hale, 139 Ga Goes 
78 SE 177; Central Georgia Brick 
Cow Nx Carolina Portland Cement Co., 
136 Ga. 693, 71 SE 1048; Georgia 
Mountain Orchards wv. Jones, 33 Ga. 
A. 513, 126 SE 865; James F. Drew 
Co. v. Breedlove, 30 Ga. A. 722, 119 
SE 532; Smith v. Harrison, 26 Ga. A. 
325, 106 SE 191; Neely v. Willard 
Bae ete., Co.,; /23. Ga. A. 598, 99 SE 


Goodwin v. Merrill, 13 Wis. 


Ky.—O’Bryan v. Mengel Co., 
Ky. 334, 6 SW (2d) 249. 

Mass.—Fullam v. Wright, etc., Wire 
Cloth Co., 196 Mass. 474, 82 NE 711. 


Py inea ana th v. Leiser, 73 Mo. A. 


N. Y.—Pope v. Porter, 102 N. Y. 366, 
7 NE 304; We Graff v. Mayper, 65 
Misc. 185, 119 NYS 657 [rev 63 Misc. 
568, 118 NYS .571];. . Schwartz  yv. 
Hirsch,:56 Misc. 618, 107 NYS 796. 


Pa.—Producers’ Coke Co. v. Hill- 
man, 243 Pa. 313, 90 A 144; William 
P. Kelley Brick Co. v. Clay Product 
Supply Co., 15 Pa. Dist. 200. 


R. I.—Providence yCons Co. v. Coxe, 
19 R. I. 380, 35 A 21 
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v. 
Shellabarger, 140 enn 123, 203 Sw 
756; Ross-Meehan Foundry Coley 
Royer Wheel Co., 113 Tenn. 370, 83 
SW 167, 68 LRA 829. 


Tex.—-Clayton Littlefield, 
(Commn. A.) 244 sw 509 [rev (Civ. 
A.) 194 SW 194]. 


[a] Payment upon delivery of all 
installments.—If payment is not to be 
made until all installments are deliv- 
ered, the contract is entire. Pope v. 
Porter, 102 N. Y. 366, 7 NE 304; Shinn 
v. Bodine, 60 Pa. 182, 100 AmD 560; 
Goodwin v. Merrill, 13 Wis. 658. 


63. Fullam v. Wright, etc., Wire 
Cloth Co., 196 Mass. 474, 82 NE 711; 
De Graff v. Mayper, 65 Misc. 185, 119 
NYS 657 [rev 63 Misc. 568, 118 NYS 
ie 

U. S.—Norrington v. Wright, 
116 4, S. 188, 6 SCt 12, 29 L. ed. 366; 
Purington Pav. Brick Co. Vv. Metropol- 
itan Pav. Co., 4 F. (2d) 676; Vulcan 
Trading Corp. v. Kokomo Steel, etc., 
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ulations that each delivery or shipment shall be a 


separate contract.°® 


[§ 205] i. Subsequent Mercere If by their con- 
duct the parties have put a particular construction 
upon a contract of sale as being entire or as being 
divisible, such construction must be considered,*® 
and ordinarily will be adopted and given effect by 
the court.°7 Even if a contract was not originally 
severable, the parties may subsequently treat it as 
such.°8 The character of the contract as entire or 
divisible may be changed by the subsequent agree- 
ment of the parties as to the time of delivery,°® terms 
of payment,’° or severance of the subject matter,’ 
or by their subsequent conduct in regard to the per- 
formance of the contract.*? Tecate in a few juris- 
dictions,’? a contract otherwise entire may be ren- 
dered divisible by the delivery and acceptance of a 
part of the goods;** but an entire contract is not 
rendered severable. by the acts of the seller in mak- 
ing separate shipments and drawing a separate draft 
for each shipment;*® and while a delivery of all the 
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property at one time may, in connection with other 
matters, be accorded weight in arriving at the con- 
clusion that the contract is entire,*® a contract of 
sale which is otherwise divisible is not rendered en- 
tire by the delivery of all the units together where 
such delivery is not for the purpose of carrying out 
the agreement or intent of the parties.77 Where 
goods have been bought at different times and on 
different terms of credit, the rendering of an ac- 
count for the whole does not render the contract en- 
tire.78 So too if the goods are to be delivered in in- 
stallments and paid for as delivered, the failure to 
exact payment on each delivery does not render the 
contract. entire.*° 


[§ 206] 6. Executory and Executed Contracts.®° 
Whether there is, on the one hand, a sale or an exe- 
cuted contract, or, on the other hand, a mere agree- 
ment to sell or an executory eontract, depends upon 
the intention of the parties,*! as gathered from the 
language of the contract,°? the situation of the sub- 


Co., 268 Fed. 913. 


Cal.—Karales Vv. Los Angeles 
apart Cot oo Cala A eh Lib oe 


eke —Bullard v. Eames, 219 Mass. 
49, 106 NE 584. 


N. Y.—-Seibert v. Dunn, 216 N. Y. 
237, 110 NE 447; Pakas v. Hollings- 
head, HSA ENE ie 21 ae Ne 405 ee 
AmSR GO laws LRANS 1042. 


Tenn.—Tennessee Fertilizer Co. Vv. 
International Agricultural Corp., 146 
Tenn. 451, 243 SW 81. 


65. Cumberland Glass Mfg. Co. v. 
Wheaton, 208 Mass. 425, 94 NE 808; 
Tennessee Fertilizer Co. v. Interna- 
tional Agricultural Corp., 146 Tenn. 
451, 243 SW 451. Compare Gratz v. 
M. M. Graves Co., Inc., 222 App. Div. 
697, 225 NYS 4386 [app dism 248 N. Y. 
624 mem, 162 NE 550 mem, aff 250 
N. Y. .533 mem, 166 NE 313 mem] 
(contract provision that each invoice 
shall stand as a separate sale will be 
accorded effect). 


66. Morris v. Wibaux, 159 Ill. 627, 
43 NE 837; Huntington, etc., Co. v. 
Lake Erie Lumber, etc., Co., 109 Oh. 
St. 488, 143 NE 132. 


67.\ International Harvester Co. v. 
Tjentland, 181 Iowa 940, 165 NW 180; 
B. R. C. Bottle Co. v. Peaslee-Gaul- 
bert Co., 189 Ky. 28, 224 SW 468; Vo- 
gelstein v. Pope Metals Co., 155 NYS 
128 [aff 163 NYS 1133 mem]; Charles 
Wissman Co. v. Halstead, 119 NYS 
211; Goodwin v. Merrill, 13 Wis. 658. 


[a] Rule applied.—Where a con- 
tract of purchase may be regarded as 
several as to each article, in the ab- 
sence of further evidence, it must be 
so regarded after a part of the arti- 
eles are returned and full credit is 
received therefor, the remainder are 
retained, and cash payments are made 
upon the account. Western Valve Co, 
v. Connell, 169 Ill. A. 343. 


68. Oliver v. Hirsch, 222 Mo. A. 
251, 296 SW 840. 


69. Winchester v. Newton, 2 Allen 
(Mass.) 492; Newton v. Winchester, 
16 Gray (Mass. ) 208; Ming v. Corbin, 
68 Hun 161, 22 NYS 647 [aff 142 N. Y. 
334, 37 NE 105]. 


70. Loomis v. Hagle Bank, 10 Oh. 
St.°327. 

71. Mulcahy v. Dieudonne, 103 
Minn. 352, 115 NW 636; Crocker- 
Wheeler Co. v. Genesee Recreation 
Comml60eApp. Divs 373, 145. NYS 477 
[tev 134 NYS 61, rearg granted 162 
App. Div. 924 mem, 146 NYS 1088 


mem, 162 App. Div. 934 mem, 147 
NYS 1105 mem (modified on other 
grounds 221 N. Y. 565 mem, 116 NE 
1042 mem) ]. 

72. Saunders v. Short, 86 Fed. 225, 
30 CCA 462; Richards v. Shaw, 67 Ill. 
222; Roberts v. Beatty, 2 Penr. & W. 
(Pa.) 63, 21 AmD 410. 

73. De Vivo v. Gallerani, 105 Misc. 
606,174 NYS 13. See Ming v. Corbin, 
57 Hun 592, 10 NYS 641 (conditional 
acceptance of part of goods does not 
render the contract divisible). Con- 
oe Talmage v. White, 35 N. Y. Super. 

74 U. S.—Saunders v. 
Fed.. 225, 30 CCA 462. 

Ill.—Richards v. Shaw, 67 Ill. 222; 
Leslie v. Gillaspie, 207 Til. Az’ 22. 
Ned Pepi We, Hoyt, 13 Pick: 

5. ' 

Pa.—Roberts v. Beatty, 2 Penr. & 
W. 63, 21 AmD 410. 

Eng.—Champion v. Short, 1 Campb. 
53, 170 Reprint 874. 

Acceptance of part as waiver of ob- 
jection to quantity see infra § 391. 

75. Craig v. Lane, 212 Mass. 195, 
98 NE 685. 

76. mre ritele v. Wood, 86 Misc. 52, 
148 NYS 9 

Vian os i; Sturtevant Co. v. Le Mars 
Gas Co., 188 Iowa 584, 176 NW 3388. 


78. Zimmerman v. Erhard, 83 N. 
Y. 74, 88 AmR 396. 


Short, 86 


79. Stifel v. Lynch, 7 Mo. A. 326. 
80. Executed and executory con- 
tracts: : 


As affecting transfer of title see in- 
fra § 533) 
Defined and distinguished see supra 
oe : 
U. S.—Hammer v, 249 
Feu "336, 161 CCA 344. 


Cal.—Pray v. Trower Lumber Ca., 
101 Cal. A. 482, 281 P 1036; MacRae 
v. Heath, 60 Cal. A. 64, 212 P 228; 
Lund v. Ganahl, 22 Cal. A. 108, 133 
P501- 


Ida.—Mark P. Miller Milling Co. v. 


WS Sey 


Butterfield-Elder Impl. Co., 32 Ida. 
265, 1382 V0. 
Fleming, 129 


Ill.—Windmuller v. 
TS Ae 4716. 


Ind.—Bruno v. Phillips, 80 Ind. A. 
658, 142 NE 21; Aldridge v. Clasmey- 
er, 71 Ind. A. 43; 123 NE 825; Brani- 
gan v. Hendrickson, 17 Ind. A. 198, 46 
NE 560. 


Iowa.—Rhynas v. Keck, 179 Iowa 


For later cases, developments and changes in the law see Annotations, same title and section number, 


o 


nee 161 NW 486. 


y.—Lam v. White, 204 Ky. 557, 
a64 Sw Tae 


Me. FT as v. Moore, 109 Me. 505, 
84 A 10 

N. ee te v. Grooms Sanitary 
Store, 31 N. M. 611, 249 P 1014. 


Okl.—Oklahoma Producing, etc., 
Corp. v. Pennok Oil Co., 118 Okl. 170, 
247 P 667. 


R. I.—Old Kentucky Distributing 
Corp. v. Morin, 50 R. I. 163, 146 A 403. 

Utah.—Jones v. Commercial Iny. 
Trust, 64 Utah 151, 228 P 896. 


Wash.—North Idaho Grain Co. v. 
Callison, 88 Wash. 212, 145 P 232 [reh 
den 87 Wash. 278, 151 P 775; Lauber 
v. Johnston, 54 Wash. 59, 102 P 893. 


W. Va.—lLynch v. Merrill, 72 W. Va. 
514, 78 SE 669, 46 LRANS 192; Black 
v. Johnson, 65 W. Va. 518, 64 SE 626: 

82. Cal.—Filice, ete., Canning Co. 
v.! Walton, 94 Cal. A. 7,271 P 10962 
Salone v. Heath, 60 Cal. A. 64, 212 


Ind.—Bruno v. Phillips, 80 Ind. A. 
658, 142 NE 21; Branigan v. Hen- 
drickson, 17 Ind. A. 198, 46 NE 560. 


N. M.—Haas v. Ghoomes Sanitary 
Store, 31 N. M. 611, 249 P 1014. 


Okl.—Oklahoma Producing, ete., 
Corp. v. Pennok Oil Co., 118 Okl. 170, 
247 P 667. 


R. I.—Old Ran tugky, Distributing 
Corp. v. Morin, 146 A 403. 


Wash.—Lauber v. 
Wash. 59, 102 P 873. 


W. Va.—kLynech v. Merrill, 72 W. 
Va. 514, 78 SE 669, 46 LRANS 192; 
cy Johnson, 65 W. Va. 518, 64 

BK é 


{a] Particular contracts held to be 
executed.—Georgia Pine Lumber Co. 
v. Central Lumber, etc., Co., 6 Ala. A. 
211, 60 S 512 (as between the parties) ; 
Reed v. McDonald, 22 Cal. A. 701, 136 
P =506% Barreda v. Craig, (Tex. 
Commn. A.) 222 SW 177 [rev (Civ. A.) 
200 SW 868] (so far as seller is con- 
cerned). 

[b] Particular transaction held to 
be sale, and not agreement to sell. 
Madison v. Weyl-Zuckerman, 48 Cal. 


st irante 54 


A. 308, 292) Bo V0 Miller vy. Eun, 
40 -CalkkeAy W68h ol 9) P75; 
[ce] Particular contracts and 


agreements held to be executory.— 
Howell v. Home Nat. Bank, 195 Ala. 
73, 70 S 686; Caffey v. Alabama Ma- 
chinery & Supply Cos AS, Alae Aj i89, 
96 S 454 [cert den (Sup.) Ex parte 


§§ 206-207] 


ject matter,®* and the surrounding 


A test sometimes applied is to consider at whose risk 
the subject matter is prior to actual delivery to the 
While, standing alone, such words in a 
sold,” “buys,” 
would import an executed contract,®> and the words 
“agrees to sell’ would import an executory 
tract,°® nevertheless they are not conclusive;*? they 
must be construed in connection with all the other 
provisions of the contract’® and in accordance wih 
what appears to have been the real intention of the 


buyer.84% 


contract as eK 


“sells, 


parties.°°® 


Particular classes of contracts which are neces- 
sarily executory, and are uniformly held to be so, 


include contracts to sell goods on 


Alabama Machinery & Supply Co., 
209 Ala. 466, 96 S 459];. Kirtley 
Veaeerham,, 1%6 -Cali 333,168. 3513 
Turner v. Jones, 61 Cal. A. 732, 215 P 
1033; Prowers v. Nowles, 42 Colo. 442, 
94 P-347, 349; Leeper v. Schroeder, 24 
Colo. A. 164, 132 P 701 [foll Anderson 
v. Schroeder, 24 Colo. A. 183, 132 P 
707]; Baker v. Brown, etc., Auto Co., 
LOD Conn.-5715, 1216 A 703; Dudley v- 
Taylor, 22 Ga. A. 715, 97 SE 91; Luke 
Veesatts, 1) Ga Aue 183,46 (Sb £655 
Western Seed Marketing Co. v. Pfost, 
45 Ida. 340, 262 P 514; Bertleson v. 
Van Deusen Bros. Cog 37 Ida. 199, 21% 
P 983; Brown v. Feeler, 35 Ida. 57, 204 
P 659; Acme-Evans Co. v. Hunter, 194 


a -AVS5 42> "Thompson vi) Libby, 35 
Minn. 443, 29 NW 150; Martin v. 
Hurlbut, 9 Minn. 142; Pubsley v. 


Ozark Cooperage, etc., Co., 162 Mo. A. 
360, 141 SW 923; Pancoast v. Indus- 
trial Glass Co., 148 App. Div. 473, 132 
NYS 821 [aff 210 N. Y. 565 mem, 104 
NE 1135 mem]; Hubbard v. Rocka- 
way Lunch Co., 131 Misc. 53, 225 NYS 
638; Chinchilla v. Gonzalez, 32 Philip- 
pine 209; Atlas Torpedo Co. v. U. S. 
Torpedo Co., (Tex. Civ. A.) 15 SW 
(2d) 150; Haynes v. Howe, (Tex. Civ. 
A.) 230 SW 248; Alsworth v. Reppert, 
(Tex. Civ. A.) 167 SW 1098; Montauk 
Ice Cream Co. v. Daigger Co., 141 Va. 
686, 126 SE 681; Badger State Lum- 
ber Co. v. G. W. Jones Lumber Co., 
140 Wis. 73, 121 NW 933; Hartman 


Furniture, ete., Co. v. Krieger, 137 
Wis. 650, 119 NW 347. 
$3. “Old Kentucky Distributing 


Corp.—v., Morin, !CR.cd;)) 146— Ay 4035 
Lauber v. Johnston, 54 Wash. 59, 102 
P 873; Lynch v. Merrill, 72 W. Va. 
514, 78 SE 669, 46 LRANS 192; Black 
v. Johnson, 65 W. Va. 518, 64 SE 626. 


84. Cal.—MacRae v. Heath, 60 Cal. 
An 64, 212 P-228. 


Iowa.—Rhynas v. Keck, 179 Iowa 
422, 161 NW 486. 


109 Me. 505, 


Me. 
84 A 1072. 


N. M.—Haas v. Grooms Sanitary 
Store, 31 N. M. 611, 249 P 1014. 


Okl.—Oklahoma Producing, ; etc., 
Corp. v. Pennok Oil Co., 118 Okl.'170, 
247 P 667. 


R. I.-—Old Kentucky Distributing 
Corp. v.’ Morin, 146 A 403. 


Wash.—Lauber v. Johnston, 54 
Wash. 59, 102 P 873. ; 
W. Va.—Black v. Johnson, 65 W. 


Va. 518, 64 SE 626; Lynch v. Merrill, 
72 W. Va. 514, 78 SE 669, 46 LRANS 
192. 


[a] When order is accepted and 
property is delivered, there is an ex- 
ecuted contract. J. I. Case Thresh- 
ing Mach. Co. v. Copren, 32 Cal. A. 
194; 162) P '647; "Page, fetc.,. Cov: 
Shreveport- -Eldorado Pipe Line Co., 5 
Lai A.a20 

844. 


Baker v. Brown, etc., Auto 
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circumstances. *# 


or “purchased” 


con- 


tract. 
trial or approv- 


Co., 101 Conn. 575, 126 A 703; West- 
ern Seed Marketing Cons Pfost, 45 
Tda. 840, 262° P 514; Idaho Products 
CO. avn Bales, 36 Ida. 800, 214 P 206; 
Miller Milling Co. v. Butterfield- Bla-~ 
er Impl. Co. 132 Ida, 265, 181 1P 7038: 


[a] In other words, if the risk of 
loss from injury to or destruction of 
the property sold is on the buyer, 
the contract is executed, and, if such 
risk is on the seller, it is executory. 
Miller Milling Co. vy. Butterfield-Elder 
Impl; Copes2ielda: 265,181) P7703. 

85. McCrae v. Young, 43 Ala. 622; 
Decker v. Furniss, 14 N. Y. 611 [rev 
tO ING Ye) Super 29 1]; 


86. Decker v. Furniss, supra. 


87. Cal.—Walti v. Gaba, 160 Cal. 
324, 116 P 963; MacRae v. Heath, 60 
Cal. A. 64, 212 ’P 228. 


Tll.—Windmuller  v. Hemming. 129 
Ill. A. 476. 
Mass.—Kepnes v. Grossman, 247 


Mass. 142, 141 NE 799 


N. Y.—Anderson v. Read, 106 N. 
Yi. 133 a 13-NE 292% Decker vo. Wur- 


niss, Wise Ne 611 PrevaclLore Ne Ys 
Super. 291]. ; 

Or.—Gile v. Lasselle; 89 Or. 107, 
ea 

88. MacRae v. Heath, 60 Cal. A. 


64, 212 P 228; Anderson vy. Read, 106 
NENYERS aol NE 292; Decker v. Fur- 
niss, 14 N. Cale | [rev 10 N. Y. Sup- 
er. 291]; Groves v. warren, 178 App. 
Div. 3338, 164 NYS 925 


8s9. Russell v. Nicoll, 3 Wend. (N. 
¥.) 112, 20 AmD 6703) Pacific Coast 
rie v. Bravinder, 14 Wash. 315, 44 


89144. Ark.—Warren v. Russell, 1438 
Ark. 516, 518, 220. SW 831 [cit Cyc]. 


Iowa.—Davis Gasoline Engine 
Works Co. v. McHugh, 115 Iowa 415, 
88 NW 948. 


Me.—Wilson v. Stratton, 47 Me. 120. 


N. Y.—Hopkins v. Davis, 23 App. 
Div. 235, 48 NYS 745. 


Okl.—Western Rope, etc., Co. v. 
Overland Petroleum Co., 98 Okl. 5, 6, 
223 P 659 [eit Cye]. 


Or.—Case Threshing Mach. Co. v. 
Smith, 16"Or, 382,18 P6417 


8914. Collin County Nat. Bank v. 
Harris, 90 Ark. 439, 119 SW 662; Lat- 
ta v. Menching, 186 Iowa 975, 173 NW 
229; Minnick v. Dreyer Motor Co; 
(Tex. Civ Ane 220) ON 1a0b. 


8944. Breakstone vy. General Parts 
Corp., 87 Ind. A. 55, 160 NE 47; Foot 
Vv. Marsh, 51 N. Y. 288; Pierce Oil 
Cows Carroll, (Tex. Civ. A.) 277 SW 
220. 

8914. Rosenberg v. Beales, 56 Cal. 
A. 212, 205 P 18; Maskelinski v. 
Wazsinenski, 20 NYS 533; Lee v. 
Cohrt, (S. D.) 232 NW 900. 


s9\%. Ark.—Deutsch v. Dunham, 72 
Ark. 141, 78 SW 767, 105 AmSR 21. 
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al,8°% as well as contracts to sell property which 
has not been identified,*®”% as where it is part of a 
larger stock, bulk or mass,*®4 and contracts to sell 
property which has not been acquired by the sell- 
er,=°% or is not in existence,*®% and is to be man- 
ufactured,?°% or, in the case of a crop, 1s to be grown, 
raised, or produced.®°% 


[§ 207] 7. Time®°—a. In General. 
a contract of sale as to the buyer’s employment and 
place of residence have reference only to the time 
the contract is executed,®! and do not obligate him 
to continue in the employment recited,” 
tinue his residence at the place stated,®* in the con- 
An applicable specific provision as to time. 
prevails over a general provision.®* 


Provisions in 


or to con- 


en ae eae v. Root, 2 Metce. 
Mich.—Bates v. Smith, 83 Mich. 


347, 47 NW 249. 


N. Y.—Andrew v. Newcomb, 32 N. 
Sa ays 


Or.—Gile v. Lasselle, 89 Or. 107, 171 
P 741. 


Pa.—F rank Pure Food Co. v. Dod- 
son, 281 Pa. 125, 126 A 243; Benford 
v. Sanner, 40 Pa. 9, 80 AmD 545. 


Va.— Ellis, etc., Lumber Co. vy. Hub- 
bard, 123 Va. 481, 96 SE 754. 


894. Cal.—Hallidie v. Sutter St. R. 
(OOS mss REEVE Raia 


ti. —Wollensak v. Briggs, 119 Ill. 
453, 10 NE 23 [aff 20 Ill. A. bas Roth- 
well v. Luken, 60 Ill. A. 150 


Ind.—Fordice v. Gibson, 129 Indi; 
28 NE 303; Herring Motor Co. v. Aet-° 
na Trust etc., Cow, 8% ind As 83 sLot 
NE 29. 


Kan.—Stewart v. Henningsen Prod- 
uce Co., 88 Kan. 521, 526, 129 P 181, 
50 LRANS 111, AnnCas1914B 701 
[quot Cyc]. 


La.—Witt Shoe Co. v. Seegars, 122 
La. 145, 47 S 444. 


af hae etene te v. Merrill, 47 Me. 


Mass.—Barrie v. Quimby, 206 Mass. 
259, 92 NE 451. 


N. J.—Elliott v. Edwards, 35 N. J. 
L. 265. 


N. Y.—Coplay Iron Co. v. Pope, 108 
N.Y. 232,.15 N. E./335 [aff 13 ‘Daly 
144]; Decker Ve, RUPHISS: Bo 4aeN evn 
611 [rev 10 N. Y. Super. 291]; Schwab 
v. Oatman, 129 App. Div. 274, 113 NYS 
910 [aff 56 Misc. 393, 106 NYS 741]; 
Comfort v. Kiersted, 26 Barb. 472. 


Or.—Johnson vy. Hibbard, 29 Or. 
184, 44 P 287, 54 AmSR 787. 
Tex.—Tufts v. Lawrence, 77 Tex. 


526, 14 SW 165; Gammage v. Alex- 
ander, 14 Tex. 414 . 


89¥4. Bertleson v. Van Deusen 
Bros-) €o;° 37 | ida. 199) ii Phos 
Andrew v. Newcomb, 32 N. YOvALT: 


90. Time for: 
Acceptance of goods see infra § 481. 
Roe of goods see infra §§ 327— 
Tagpection of goods see infra §§ 410, 


Payment see infra §§ 501, 507, 508, 
510-513. 

Performance of conditions generally 
see infra § 294. 


91. Alabama Tailoring Co. vy. 
Judkins, 205 Ala. 601, 88 S 865 (con- 
tract for sale of suit of clothes on 
installment plan). 


92), Alabama, .Lailorins: Cop ave 
Judkins, supra. 

93. Alabama Tailoring Co. v. 
Judkins, supra. 

94. Buxton v. Bliss, 210 Ill. A. 
247. d 
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Reasonable time. 


for. 95 


[§ 208] b. Inception, Duration, and Termination 
The fact that an order for 
goods bears a certain date does not necessarily indi- 
cate that the contract of sale was made on that 
date,°® as there was no contract until the order was 


of Contract. Inception. 


accepted.?* 


Duration and termination generally.°® 


95. McNeal-Edwards Co. v. Frank 
Ere woune Co. 35). (20) ee20. wit. av. 
Black Lumber Co. v. Kingman Plow 
Co., 130 Ark. 197, 196 SW 933; Mor- 
gan-Abbott-Barker Co. v. Southwest 
ret Co., 225 Ky. 418, 9 SW (2d) 


[a] Rule applies to duty or ob- 
ligation, under particular contracts, 
of: (1) Buyer to return ee pa 
to seller. McNeal-Edwards Co. v. 
Frank L. Young Co., 35 F. (2d) 829. 
(2) Seller to instruct salesmen of 
buyer. Morgan-Abbott-Barker Co. v. 
Southwest Cracker Co., 225 Ky. 418, 
9 SW (2d) 119. (3) Seller of agricul- 
tural implements to furnish repairs 
and parts. J. W. Black Lumber Co. 
v. Kingman Plow Co., 130 Ark. 107, 
196 SW 933. 


96. Wayne Oil Tank, etc., 
Stoltz, 167 NYS 32. 


97. See supra § 55. 
Seat Rescission see infra §§ 224— 
2. 
99. Ackerman v. Santa Rosa-Val- 
lejo Tanning Co., 257 Fed. 369, 168 


CO. Ve 


CCA 409; Hull Coal, ete., Co. v. Em- 
pire Coal, etc., Co., 113 Fed. 256, 51 
CCA 213; Henry Cotton Mills v. 


Shoenig, 33 Ga. A. 467, 127 SE 238; 
Von Hart v. Nevels, (Tex. Civ. A.) 
234 SW 676; Gaut v. Dunlap, (Tex. 
Civ. A.) 188 SW 1020. See Thames 
Sack, etc., Co. v. Knowles, 88 L. J. 
K. B. 585 (in an agreement for the 
sale of goods, the question whether 
time is of the essence of the contract 
will depend on the intention of the 
parties as disclosed in the terms 


thereof). 
: 1. Pratt-Low Preserving Co. v. 
Evans, 55 Cal. A. 724, 204 P 241; 


Roundy v. Nicholson Produce Co., 
166 Iowa 39, 147 NW 305. 


[a] Particular contract construed 
to be a continuing one! during the 
season of a particular year. McCor- 
mick Harvesting Mach. Co. v. Jensen, 
29 Nebr. 102, 45 NW 160. 


2. U. S.—Hull Coal, ete., Co. 
Empire Coal, etc., Co., 113 Fed. 258, 
51 CCA 213, 


Ill.— Globe Brewing Co. v. Amer- 
ican Malting Co., 247 Ill. 622, 93 NE 
300 [reversing 152 Ill, A. 194]; Evans- 
ville Brewing Assoc. v. Winona Malt- 
ing Co., 221 Ill. “A. 98. 


Ky.—Haven Malleable Castings Co. 
W. E. Caldwell Co., 146 Ky. 135, 
tie SW 227. 


Mich.—Haskell y. Ayres, 32 Mich. 

Pa.-—Scandinavia Belting Co. v. 
Macan, Jr., Co., 258 Pa. 261, 101 A 
997. 

Tex.—Steagall v. McKellar, 20 Tex. 
265. 

[a] Effect of strike clause.—(1) 
Under a contract of sale for the de- 
livery of a certain amount of goods 
in weekly installments as manufac- 
tured, between certain specified dates, 
the contract containing a_ strike 
clause providing that in case of a 
strike deliveries might be ‘sus- 
pended,” if deliveries are suspended 


Where a party is charged with 
a duty under a contract of sale, and no time for per- 
formance is fixed, he has a reasonable time there- 
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tracts of sale, time is usually a material and essen- 
tial element of the contract,®® and if a period is fixed 
during which the contract is to continue, the life of 


the contract, while coextensive with, will be strictly 


limited to,? the time fixed, unless there is a renewal 
in accordance with a provision therefor.* 
contract to fiirnish goods at a specified price which 
is not limited as to duration will ordinarily be con- 
strued not as a perpetual contract,* but as termina- 


While a 


: ble at the pleasure of either party,® upon notice to 


In con- 


by reason of a strike and in conse- 
quence the stipulated amount of 
goods is not delivered by the expira- 
tion of the time limited, the contract 
is not continued beyond this date, 
and the purchaser cannot require the 
deficiency to be made up thereafter 
(Hull Coal, ete., Co. v. Empire Coal, 
etc., Co., 113 Fea. 256,251 CCA 213): 
(2) but under a contract of sale of 
goods to be manufactured and de- 
livered on a certain date containing 
a clause “barring fires, strikes, and 
other unavoidable casualties,’ this 
clause does not affect the whole con- 
tract but merely the time of deliv- 
ery, and if on account of a strike the 
goods cannot be delivered by the date 
specified, the seller must deliver them 
within a reasonable time thereafter 
(Fish v. Hamilton, 112 Fed. 742, 50 
CCA 509). (38) Strike clause gener- 
ally see infra § 458. 


8. See cases infra this note. 


[a] Word “renewed,” as used in 
a contract provision, will be given 
its ordinary meaning, where there 
seems to be no reason for giving it 
any substituted and unusual mean- 
ing. North American Oil Co. v. Globe 
Pipe Line Co., 6 F. (2d) 564. 


[b] Renewal by either party.—A 
contract to deliver a certain quantity 
of goods per day for a period of one 
year “with the privilege of renewing 
for three years” must, in the absence 
of any express restriction of such 
right to one of the parties, be con- 
strued as giving either party a right 
to renew. Smitherman Cotton Mills 
v. Randleman Mfg. Co., 125 N. C. 
329, 34 SE 446. 


[c] Time and notice.—(1) A con- 
tract of sale which gives the buyer 
the option to renew the agreement 
for a second year, without specify- 
ing the time within which the elec- 
tion must be made, binds the buy- 
er to exercise his option before the 
expiration of the contract, and an 
election made after the expiration of 
the contract is ineffectual. San Pedro 
Salt Co. v. Hauser Packing Co., 13 
Cale Aes LOS Pras: Sica) On, she 
other hand, where a sales contract 
is to run for a term of two. years, 
and from term to term thereafter, 
until terminated by three months’ 
notice in writing given within thirty 
days after the expiration of any con- 
tract period, the duration of the con- 
tract is automatically extended for 
another two-year term upon failure 
to give the required notice. Standard 
Fashion Co. v. Magrane Houston Co., 
259) Wed: 7793, 170 €CA 5693, 251) Hed} 
559, 163 CCA 553 [certiorari granted 
250 U. S. 658, 40 SCt 54, 63 L. ed. 
1193, and aff 258 U.\S. 346, 42 SCt 
860, 66 L. ed. 653]. (3) A substantial 
compliance with a contract provision 
requiring notice to prevent renewal 
is sufficient. Hasbrouck Flooring Co, 
v. United Cork Cos., 185 App. Div. 
717, 173 NYS 847. 


[d] Covenants and provisos.—(1) 
Where a contract for the sale of 
bananas provides that it is to re- 
main in force for one year with the 
privilege of renewal for another 


the other party,® or at least within a reasonable 


year, provided the buyer does snot 
“advance, loan, or aid any one’ in 
the importation of bananas, the 
proviso is a limitation on the con- 
tract and does not render it of un- 
limited duration so long as plaintiff 
complies with its provisions. Under- 
hill v. Buckman Fruit Co., 97 Md. 
229, 54 A 873. (2) Where a sales 
contract ran for a specified term, and 
from term, to term thereafter, ‘until 
terminated by notice, a negative cov- 
enant not to sell certain goods dur- 
ing the term of the contract applies 
to the entire life of the contract, and 
not merely to the first term. Stand- 
ard Fashion Co. v. Magrane Houston 
Co., 259 Bed. 793, 170 CCA 593, 251 
Fed. 559, 163 CCA 553 {certiorari 
granted 250-U. S. 658 mem, 40 SCt 
54 mem, 63 L. ed. 1193 mem (aff 258 
U. S. 346, 42 SCt 360, 66 L. ed. 653) ]. 


4 Echols v. New Orleans, etc., R. 
Co., 52 Miss. 610. See E. M. T. Coal 
Co. v. Rogers, 216 Ky. 440, 288 SW 
342 (a promise of one person to give 
another person preference in buying 
surplus coal does not bind the first 
person over an indefinite period where 
it does not indicate any set duration, 
is unsupported by a consideration, 
and does not name any price). 


5. Ga.—Savannah Electric R. Co. 


v. Tennessee Coal, etc., Co., 98 Ga. 
189, 26 SE 741. 

Ill. Joliet Bottling Co. v. Joliet 
Citizens’ Brewing Co., 254 Ill. 215, 


98 NE 263 [aff 164 Ill. A. 490]. 
Me.—Cumberland Bone Co. v. At- 
wood Lead Co., 63 Me. 167. 
Minn.—Victor Talking Mach. Co. v. 
Lucker, 128 Minn. 171, 150 NW 790. 
Miss.—Echols v. New Orleans, etce., 
R. Co., 52 Miss. 610. 


Mont.—Carlson v. Stone-Ordean- 
Wells Co., 40 Mont. 434, 107 P 419. 

N. Y.—Comora v. Mariano, 24 Misc. 
755, 53 NYS 856. 


N. C.—Pool v. Walker, 156 N. C. 
40, 72 SE 70. 


Tex.—Bradshaw v. Terrell Foundry, 
ete., Co., (Civ. A.) 104 SW 509. 

6. Cal.—Southern Pac. Co. v. 
Spring Valley Water Co., 173 Cal. 
290; °159°P' 865. 

Ga.—Savannah Electric R. Co. v. 
Tennessee Coal, etc., Co., 98 Ga. 189, 
26 SE 741. 

Mont.—Carlson _ v. 


Stone-Ordean- 
Wells Co., 


40 Mont. 484, 107 P 419. 
N. Y.— Bailey v. S. S. Stafford, Inc., 
178 App. Div. 811, 166 NYS 79. 


N. C.—Pool v. Walker, 156 
40, 72 SE 70. 

Pa.—EHastern 
Sprenger Co., 
[quot Cyc]. 

[a] Particular contract provisions 
construed to authorize termination 
upon notice. Lang v. Lux Mfg. Co., 
153 NYS 292 (either written or oral 
notice); Malarnee v. Pauline Oil, 
Stes; CO. WLS sid OKT 92 2 Tae aie 
Welch v. Pauline Oil, ’ete., Co; 133 
Okl. 122, 271 P 651. 

[b] Retraction of  notice.—Al. 
though one party has given notice 


N. C. 


Flavors Co; 
3 PaDist&Co 359, 360 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time,’ nevertheless, under the circumstances of the 
particular case, a contract may be construed to be 
of permanent or perpetual duration,® and not termi- 
nable at the will of one party,® or, where the con- 
tract specifies the total quantity to be delivered, it 
may be construed to continue until the whole quan- 
tity is delivered.?° 


Stipulated contingency. A contract of sale may 
be terminated by the happening of a contingency 
named in the contract;!1 but a contract providing 
that if the subject matter is not ordered out within a 
specified shipping period it will be subject to a car- 
rying charge is not terminated on the expiration of 
the shipping period;1? a provision conferring an op- 
‘tion upon the seller to terminate the contract for 
nonpayment does not necessarily mean that the con- 
tract is terminated’ for failure to pay immediately 
on completion of delivery;1* and payment or tender 
after delinquency may avoid a forfeiture or termi- 
nation.!* Where a contract of sale provides for a 
repurchase by the seller in the event that shipping 
space to a certain foreign country cannot be obtained 
within a specified time, the time in which repurchase 
may be demanded may be impliedly extended.*® 


Where changed conditions make it impossible to 
determine price according to the method provided 
in the contract, the contract is at an end.1® 


Embargo. Where a contract of sale contains no 
provisions as to war or force majeure, a temporary 
embargo upon shipments which ends before the seller 
refuses to perform merely suspends the performance 
of,t7 and does not dissolve,+® the contract. | 


Injunction against use of the property abrogates 
the contract of sale.t® 

Cessation of manufacture. A contract for the sale 
of goods which the seller is to manufacture but which 
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does not bind him to manufacture them may be ter- 
minated by his ceasing to manufacture them,*?° going 
out: of business,24 or by the destruction of his mill 
or factory.” 


Death of party. An executory personal contract 
of sale is terminated by the death of one of the par- 
ties,?3 although the rule is otherwise if the contract 
is not personal.?* 


Effect of termination. The termination of a con- 
tract by notice or expiration of time does not affect 
the liability?® or remedy?® for breaches or indebted- 
ness already existing or incurred. The termination 
of one contract may terminate another contract 
which refers to, and is predicated upon, the former.”* 


[§ 209] D. Evidence To Aid Construction—1. 
Presumptions and. Burden of Proof. Presumptions 
which will be indulged, in the absence of contract 
provisions or a showing to the contrary, include pre- 
sumptions that: A written contract of sale was per- 
fected on the date which it bears;?° the contract 
was executed in view of controlling legislation of 
another state wherein the offer was accepted;*° the 
commodity is to be delivered at the place where it 
was contracted to be sold,?° or, where the contract 
was made at one place and the property is located 
at another, at the latter place;*+ a named warehouse 
agreed upon as the place of delivery of wheat in bulk 
is a public warehouse;*? the point of origin of a 
shipment js the town or city in which the seller has 
his place of business;?? f. 0. b. means f. o. b. at the 
point or place of shipment;** perishable goods, sold 
for an agreed price, f. o. b. shipping point, are to: be 
inspected there by the buyer;*® the cars in which 
coal is to be delivered are to be of the capacity com- 
monly used for the shipment of coal from the coal 
district where the coal was purchased;?* a provision 
for the fixing of the price at a future day on the 


of a termination of the contract, this 
does not prevent him from retract- 
ing such notice with the consent of 
the other party and ordering other 
goods to be delivered under the con- 


tract. Montgomery vy. Thompson, 152 
Cal-319, 92 P 866, 

7. Southern Pac. Co. v. Spring 
Valley Water Co., 173 Cal. 291, 159 
P 865; Toresdahl v. Armour, 161 
Minn. 266, 201 NW .4238; Echols v. 
New Orleans, etc., R. Co., 52 Miss. 
610. 


8. See cases infra this note. 


[a] This has been held true of: 
(1) A eontract between the owner 
of a tract of coal land and a rail- 
road company, by which the landown- 
er agreed to develop mines on his 
jand to a stated capacity, and the 
company agreed to build a branch 
line to the mines and to purchase 
the coal produced at the ruling price 
of a certain other coal. McKell v. 
Chesapeake, etc., R. Co., 175 Fed. 321, 
99 CCA 109, 20 AnnCas 1097, 186 Fed. 
39, 108 CCA 141 [certiorari den 238 
U. S. 633 mem, 35 SCt 937 mem, 59 
L. ed. 1498 mem]. (2) An agreement 
by a manufacturer of syrup to sell 
the syrup required by a bottling com- 
pany’s business contained in a writ- 
ten contract, which transferred an 
interest in the manufacturer’s trade- 
mark and good will to the bottling 
company, which agreed to establish 
plants sufficient to supply the trade 
jn its territory. Coca-Cola Bottling 
Co: v. Coca-Cola Co., 269 Fed. 796. 


9. Coca-Cola Bottling Co. v. Coca- 
Cola Co., supra; McKell v. Chesa- 
peake, etc., R. Co., 175 Fed. 321, 99 
CCA 109,°20 AnnCas 1097 [certiorari 


den 238 U. S. 633 mem, 35 SCt 937 
mem, 59 L. ed. 1498 mem]. 


10.: Armour v. Cayuga Lake Ice 
Line, 16 NYS 26. 


11. Consumers Ice Co. v. Traut- 
man, 45 La. Ann. 775, 12 S 930. 


12. Cadick Milling Co. v. Valdosta 


real Co., 72 Ind. A. 534, 126 NE 
13. Texas Co. v. Pensacola Mari- 


time Corp., 279 Fed. 19. 

_14. Texas Co. v. Pensacola Mari- 
time Corp., supra; Matthews v. Mul- 
vey, 38 Minn. 342, 37 NW 794. 


15. Mitsui & Co., Ltd. v. Brown, 28 
BEC bi6. 
16. Turman Oil Co. v. Sapulpa Re- 


fining Co., 124 Okl. 150, 254 P 84. 
17. U. S. Trading Go. v. Newmark 
Grain Co., 56 Cal. A. 176, 205 P 29. 


18. U. S. Trading Co. v. Newmark 
Grain Co., supra. : 


19. De Forest Radio Tel., etc., Co. 
vy. Standard Oil Co., 238 Fed. 346 (in- 


junction in patent infringement 
suit). ; 
20. .Jugla v. Trouttet, 120 N. Y. 


21, 23 NE 1066. 


21. Globe Oil Mills v. Van Camp 
Sea’ Food Co., 52 Cal. A.°781, 199 P 
864. 

22. Blodgett v. Johnson, 72 N. H. 
92, 54 A 1021. 

23. Shultz v. Johnson, 5 B. Mon. 
(Ky.) 497; Dickinson v. Calahan, 19 
Pa. 227. 

[a] Rule applied to death of sell- 
er where sale was of six successive 
crops of hemp of the seller’s ‘own 
raising.” Shultz v. Johnson, 5 B. 


Mon. (Ky.) 497. 


[b] Intention of parties must 
govern, and if they intended the con- 
tract to be personal, it must be so 
considered and treated regardless of 
its subject matter. Shultz v. John- 
son, 5 B. Mon. (Ky.) 497. 


24. Smith v. Wilmington 
Maine ueec CO. soon Litton 
Low,-11 "dsohns: GN a Yui 4. 


25. Reiter v. Anderson, 87 Cal. A. 
642, 262 P 415; Atwater v. Panama 
R. Co., 246 N. Y. 519, 159 NE 418. 


26. Bushnell v. Chautauqua Coun- 
ty Nat. Bank, 10 Hun (N. Y.) 378. 


27. Nottingham_v. Américan Coal 
Exporting Co., 36 F. (2d) 982. 


28. Campti Motor Co. v. Jolley, 10 
. 287, 120 S 684, 


are v. Descalzi, 276 Pa. 230, 


Sunny South Grain Co. v. Na- 
Feed Co., 20 Ala. A. 145, 101 
S 542 [certiorari den 211 Ala. 615, 101 
S 546]. 


31. Ellis v. EHagie-Picher Lead Co., 
116 Kan. 144, 225 P 1072, 


32. Farmers’ Grain, ‘etc., Co. v. 
Loney, 105 Wash. 508, 178 P 640, 181 
538. 


33. Sunny South Grain Co. v. Na- 
tional Feed Co., 20 Ala. A. 145, 101 
S 542 [certiorari den 211 Ala. 615, 101 
S°546]. 


Coal 
Kline v. 


34. Silvers Box Corp. v. Stone, 
(Tex. Civ. A.) 248 SW 1104. 
35. Turlock Merchants, etc, v. 


Smith, 80 Cal. A. 263, 251 P 683. 


36. Ruth-Hastings Glass Tube Co, 
y. Slattery, 266 Pa. 288, 109 A 695. 
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basis of the value of spot cotton in New Orleans 
means the market value, ascertained, reported, and 
published as an official quotation on spot cotton on 
the New Orleans Cotton Exchange;*7 and that pay- 
ment is to be made upon delivery.*® Also, where a 
written contract of a sale of goods to be shipped is 
silent as to which party shall pay the freight, it will 
be presumed that it is to be paid by the purchaser ;*° 
but this presumption may be rebutted by parol evi- 
dence‘of an agreement on the part of the seller to pay 
it.4° Presumptions as to the executory or executed 
character of the contract will be indulged in a proper 
case.4°% There is no presumption of law that par- 
ties will always make the same terms in their con- 
tracts.41 


Burden of proving that the price is payable in 
money is upon the party claiming it to be so pay- 
able.4? Also a party claiming that a term employed 
in the contract has a special trade meaning has the 
burden of proving either that the term has a uniform 
established trade significance or that, at the place 
where the contract was made, the term has an es- 
tablished local trade meaning of which the other 

party had knowledge.** 


[§ 210] 2. Admissibility**—a. In General. Pa- 
rol or extrinsic evidence is not admissible to contra- 
dict or vary the'terms of a written contract of sale;*° 
and the rule applies to any writing which the parties 
adopt as the means of perpetuating the terms of 
their agreement ;*° but it does not apply to writings 


37. Maxwell Planting Co. v. Love- 
man, 212 Ala. 228, 102 S 45. 

88. Baccaria v. Landers, 84 Misc. 
396, 146 NYS 158; Boone v. Moore, 
(Tex. Civ. A.) 246 SW 685. 


print 94. 
48. 
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Gamble, 94 Va. 622, 27 SE 463; 
ers v. Hadley, 2 H. & C. 227, 159 Re- 


Cal.—Thresher v. Gregory, 
Cal. Unrep. Cas. 185, 42 P 421. 
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or memoranda which, although relating to the trans- 
action, do not embody the agreement entered into by 
the parties;#7 and parol or extrinsic evidence is ad- 
missible to supply terms omitted from the contract,** 
to show that the contract was altered after signing,*® 
or to show that an instrument on its face a condi- 
tional sale was intended as a mortgage.°® If the 
contract is uncertain or ambiguous, parol evidence is 
admissible to explain it so as to give effect to the 
intention of the parties,°+ and for such purpose pa- 
rol evidence is admissible to explain the meaning of 
particular words or phrases,°? and especially to show 
that such terms have acquired a special meaning in 
commercial usage;°* but if the language used is not 
ambiguous, evidence to explain the meaning thereof 
is not admissible;°>* and even though the words 
used are ambiguous, yet where they are in ordinary 
use, are not in code, and are not shown to have any 
particular trade meaning, it is proper to refuse to 
permit so-called expert witnesses, who, although ex- 
perienced in the same trade or business as the seller 
is engaged in, do not purport to be experts in the 
use and meaning of words, to testify as to their un- 
derstanding of the meaning of the words in ques- 
tion.°® So evidence as to a custom or usage appli- 
cable to the transaction in question is admissible to 
explain the contract if ambiguous,®® but not to con- 
tradict or vary its terms where there is no ambig- 
uity.°? If there is a definite agreement as to terms, 
it is not admissible to show a custom or usage as to 


Terr. i. 431. 


53. U. S.—Salmon Falls Mfg. Co. 
v. Goddard, 14 How. 446, 14 L. ed. 
5| 493; Ottawa Bottle, ete., Co. v. Gun- 
ther, 31 Fed. 208 [writ of error dism 


Rog- 


140 U 


Time of payment generally see in- 
fra §§ 501, 507-513. 


39. Robert Buist Co. v. Lancaster 
Mercantile Co., 73 S. C. 48, 52 SE 789; 
Silvers Box Corp. v. Stone, (Tex. Civ. 
A.) 248 SW 1104, 


40. Robert Buist Co. v. Lancaster 
Mercantile Co., 73 S. C. 48, 52 SE 789; 
Robert Buist Co. v. Lancaster Mer- 
cantile Co., 68 S. C. 523, 47 SE 978. 


40\7,. See cases infra this note. 


fa] Thus (1) where the contract 
fails to express an intention as to 
when the property shall pass, the 
presumption is that the contract is 
an actual sale, if the specific thing 
is agreed on and is ready for im- 
mediate delivery, but that the con- 
tract is only executory when the 


goods have not been specified, or if,. 


when specified, something remains 
to be done to put them in a deliver- 
able shape or to ascertain the price, 
Turner v. Jones, 61 Cal. A. 7382, 215 
P 1033. (2) A contract for the sale 
of goods not in the possession of, 
but to be acquired by, the seller is 
prima facie an executory contract 
for the sale of personal property. 
North Idaho Grain Co, v. Callison, 83 
Wash. 212, 145 P 232. 


41. Hinman vy. Eakins, 
80. 

42. Cobb, etc., Co. 
Mass. 270, 94 NE 265. 

43. William M. Roylance Co. v. 
Descalzi, 248 Pa. 180, 90 A 55. 

44. Showing conditions by parol 
evidence see Hyidence § 1544. 


26 Mich. 


v. Hills, 208 


45. See Evidence § 1474. * 
46. Newman v. Hunt, 1 Phila. 
(Pa.) 503. 


Bill of sale see Evidence § 1451. 
47. North America Ins. Co. v. 


Ky.—Warfield v. Curd, 5 Dana 318. 

La.—Landry v. Adeline Sugar-Fac- 
tory Co., 52 La. Ann. 258, 26 S 824. 

N. Y.—Hurd vy. Bovee, 4 Silv. Sup. 
L865 7 NYS) 244" 

Eng.—Lockett v. Nicklin, 2. Exch. 
93, 154 Reprint 419. 7 

[a] Date-——The date of a written 
contract of sale may be proved by 


evidence outside the contract. Cor- 
coran v. Sheriff, 19 La. Ann. 129. 

Writing not expressing entire 
agreement see Evidence § 1715 

49. Cullen, v. .Detroit Tug, eétc., 
Co., 99 Mich. 23, 57 NW 1043. 

50. McLellan v. Shinn, 15 Wall. 
(U. S.) 105, 21 L. ed. 87; Hudson v. 
Wilkinson, 45 Tex. 444; Fowler v. 


Stoneum, 11 Tex. 478, 62 AmD 490 


51. Wilson v. Coleman, 81 Ga. 297, 
6 SE 693; Semon v. Coppes, ete., Co., 
35 Ind. A. 351, 74 NE 41, 111 AmSR 
351; Riley-Wilson Grocery Co. v. 
Seymour Canning Co., 129 Mo. A. 
325, 108 SW 628; Spicer v. Cooper, 1 
ride! 424, 41 ECL 608, 113 Reprint 

52. U. S.—International 
Co. v. Sexton, 24 F. (2d) 12; Ottawa 
Bottle, ete., Co. v. Gunther, 31 Fed. 
208, [writ of error dism 140 wu: S. 682 


Trading 


mem, 11 SCt 1021 mem, 35 L. ed. 595 
mem). 
Ala.—Cassels’ Mills v. Strater 


Bros. Grain Co., 166 Ala. 274, 51 S 
969. 
Mont.—Newell _ v, 
Mont, 389, 43 P 180. 
N. Y.—Nefi v. Klepfer, 
49, 37 NYS 654. 
Ont.—Dominion Radiator Co., 
v. Steel Co., 43 Ont. L. 356. 


N. W. Terr.—Woolf v. 


Nicholson, 17 
16 Misc. 
Ltd. 
Allen, 4 


S. 682 mem, 11 SCt 1021 mem, 
35 w ed. 595 mem]. 


Ky.—Howes v. Union Mfg. Co., 113 
SW 512; Fairmount Glass Works v. 
Crunden-Martin Woodenware Co., 106 
Ky. 659, 51 SW 196, 21 KyL 264. 


Bane -—Price v. Vanstone, 40 Mo. A. 


Mont.—Newell  v. 
oe 389, 43 P 180. 


Y.—Neff v. Kienter: 
3 ‘ys 654, 


Eng.—Ashforth: y. Redford, L. R. 
9 C. P. 20; Powell v. Horton, 2 Bing. 
N. Cas. 668, 29 ECL 710, 132 Reprint 
257; Gorrissen Vv. Perrin, 2° IS NE 
So 68l SS BCL 638i, 240 epeint 583; 
Lucas v. Bristow, BE. B. & E. 907, 96 
ECL 907, 120 popriat 747; Bold v. 
Rayner 1 M. & W. 343, 150. Reprint 

oO. 


Nicholson, 17 


16 Misc. 49, 


Ont.—Owen Sound Wire Fence Co. 


Ve Us SeSteels Products Corel s eOnt 
WN 206. 

N. W. Terr.—Woolf v. Allen, 4 
Terr. L. 431. 

54. Lombardo ‘v. Case, 45 Barb. 
(NSYY.) 7 95,7 80 HowPr ail Ts Coatesitv; 
arly, 46 S. C. 220, 24 SE 305; Wil- 
liams v. Stevens’ Point Lumber Co., 


72 Wis. 487, 40 NW 154; Sotilichos 
v. Kemp, 38 BExch. 105, 154 Reprint 
775; Smith yv. Jeffryes, 15 M. & W. 
561, 153 Reprint 972; Yates v. Pym, 
Fiero 3 446, 1 ECL 697, 128 Reprint 


55. Kingfisher Mill, ete, Co. v. 
Westbrook, 79 Okl. 188, 192 P 209. 


56. Gibney v. Curtis, 61 Md, 192; 
Williams v. Woods, 16 Md. 220. 


Specific applications of rule see 
Customs and Usages 8§§ 65, 66. 


57. See Customs and Usages § 78. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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such terms®® or transactions with other parties.°° 
Immaterial evidence is properly excluded.*° 


Where contract is oral and there is a disagreement 
and conflict of evidence as to what the agreement 
was, any evidence which tends to throw light upon 
the question is admissible.** 

Evidence of circumstances surrounding the trans- 
avtion and attending the making of the contract is 
admissible®? in a case wherein it is proper to con- 
sider such circumstances in construing the con- 
tract;°® but the rule does not apply to evidence 
which does not present any fact or circumstance 
surrounding the contract that may be considered.** 


Evidence of construction by parties. Evidence, 
offered by one party, showing a construction of the 
contract by the adverse party, is admissible®® in a 
case wherein it is proper to consider such construe- 
tion.** On the other hand, it is proper to refuse to 
receive evidence of construction by the parties where 
the language under consideration is clear, certain, 
and free from ambiguity and contradiction.°? 


Rules of exchange or association. The rules of a 
grain exchange may be received in evidence as an 
aid in the construction of an ambiguous contract for 
the sale of grain where both parties are regular deal- 
ers in grain upon the grain exchange market.®§ 
Where there is an issue as to whether the sale was 
made under the rules of a certain association, a sec- 
tion of a rule of the association is admissible,®® and 
it is proper to inquire whether defendant, at the 
time of the sale, was a member of the association,’° 


but not as to the reasons for his not being a mem- 
ber.7} 


_ [§ 211] b. Prior Negotiations or Course of Deal- 
ing. In order to explain terms or expressions of 


58. Williams _ v. 
Wash. 393, 63 P 534. 


597 J. Moss Tie Co; Vv. Ehuff, 132 
Ind. A. 466, 70 NE 86; Grasmier v. 
Wolf, (Iowa) 90 NW 813; Slaughter 
VarPDitto, sa iyi b) 9108) SW, 882s 
American Cushman Tel. Co. v. Noble, 


Ninemire, 23 
73. 


498, 77 SW 590. 


74. 
Abb. Adm. 173; 
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Mont. 3438, 153 P 1012. 
Thresher v. 
Unrep. Cas. 185, 42 P 421; 
Hirsch, ete., Iron, ete., Co., 102 Mo. A. 


The Alida, 1 F. Cas. No. 200, 1 
Charles Boldt Co. v. 
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doubtful import,72 or supply omissions,’* in a con- 
tract of sale, evidence of the prior negotiations be- 
tween the parties out of which the contract grew 
is admissible, and evidence as to the previous course 
of dealing between the parties is admissible for the 
purpose of showing their intention in regard to the 
particular contract ;7* but evidence is not admissible 
of previous dealings consisting of distinct transac- 
tions and not constituting a connected course of 
dealing between the parties,7° or of previous deal- 
ings or the manner of doing business between one 
of the parties to the contract and third persons ;*° 
nor, if the contract is clear and unambiguous as to 
its terms and conditions, is evidence admissible of 
a previous course of dealing upon different terms 
even between the same parties.” 

[§ 212] c. Subject Matter. Evidence as to the 
subject matter of a sale or contract of sale may be 
admissible.?® If the terms of the contract are un- 
certain or ambiguous, parol evidence is admissible 
to identify the subject matter of the sale,*° and show 
its quality®® and quantity;’! but such evidence is 


‘not admissible where there is no ambiguity in the 


contract as to the description of the property,®? 
or the articles included.’* If the contract is oral 
and there is a controversy and conflict of evidence as 
to the property included, any evidence which tends 
to throw light upon this question is admissible.’+ 


[§ 213] d. Price and Terms of Payment.®® If the 
price is expressly agreed upon and stated, evidence 
is not admissible to show the value of the property,*® 
or its cost to the seller,’’ although where an aggre- 
gate sum is named as the consideration for the sale 
of several articles, the actual consideration of each 
may. be shown by parol.*§ Where, however, the con- 
tract is silent as to the price,®’® or, in the case of an 


Co., 150 Mich. 292, 114 NW 61. 


Mo.—Robinson v. Li 14 
634, 124 SW 590. Rte at eas 


BENG Y.—Brimberg v. George B. Her- 
Ae Co., 200 App. Div. 106, 192 NYS 


5 Cal: 
Nelson v. 


Gregory, 


98 Mich. 67, 56 NW 1100. 

60-5 Lanse setces Mist 1 Co; fuvil ect. 
Wayne Corrugated Paper Co., 278 Fed. 
483; Sharpnack v. Schwertley, 190 
Towa 1037, 181 NW 249. 

61. Cortner v. Hill, 21 Ala. A. 560, 
110 S 322; Bishop v. Starrett, 201 
Iowa 493, 207 NW 561; John B. Frey 
Co. v. S. Silk, Inc., 245 Mass. 534, 140 
NE 259; Dimmack v. Wheeling Tract. 
Co., 58 W. Va. 226, 52 SE 101. 

62. Lehrkind v. McDonnell, 51 
Mont. 343, 153 P 1012; J. Maury Dove 
Co. v. New River Coal Co., 150 Va. 
796, 143 SE 317. 

63. See supra § 168. 

64. Straus v. Kazemekas, 100 Conn. 
581, 124 A 234. 

65. Rio Grande Oil Co. v. Upton 
Oil Co., 33 Ariz. 474, 266 P 3; Foye 
Tie, etc., Co. v. Jackson, 86 Fla. 97, 
STS, 517: 

66. See supra § 174. 

67. Reliance Auto Co. v. Herren 
Sales Co., 210 Ala. 326, 97 S 8387. 

68. Cavers El. Co. v. Droge El. 
Co., 185 Iowa 1075, 171 NW 696. 

69. W. T. Wilson Grain Co. v. Hunt 
County Oil Co., (Tex. Civ. A.) 235 SW 
638. 


70. W.T. Wilson Grain Co. v. Hunt 
County Oil Co., supra. 

71. W. T. Wilson Grain Co. v. Hunt 
County Oil Co., supra. 

72. WLehrkind v. McDonnell, 51 


Julius Levin Co., 41 Cal. A. 661, 183 
P 200; Tibbetts v. Sumner, 19 Pick. 
(Mass.) 166; Gray v. Gannon, 6 
Thomps. & ©. CGNs Yi)" 245. 


{a] Reason for rule is that, where 
a particular course of dealing between 
the parties is shown to exist, it will 
be presumed to continue until some 
new arrangement is made or until one 
party or the other gives notice of an 
intention to change it. Tibbetts v. 
Sumner, 19 Pick. (Mass.) 166. 


75, Larkin v. Mitchell, etc., Lum- 
ber Co., 42 Mich. 296, 3 NW 904. 


76. Gage v. Meyers, 59 Mich. 300, 
26 NW 522. 


77, Ford v. Yates, 2 M. & G. 549, 
40 ECL 738, 133 Reprint 866. See 
Bogert Flour Co. v. Klein, 166 NYS 
766 (where, by reason of the silence 
of the contract as to the time of pay- 
ment, it is presumed that the parties 
intended a sale for cash on delivery, 
evidence that the buyer had been ac- 
corded credit upon previous purchases 
from the same seller, but not showing 
that the credit was a matter of agree- 
ment, rather than of favor, is irrele- 
vant). 


7g. U. S.—International Trading 
Co. v. Sexton, 24 F. (2d) 12; A. Mag- 
nus Sons Co. v. Orey, 287 Fed. 1. 

Mass.—Automatic Time-Table Adv. 
Co. v. Automatic Time-Table Co., 20 
Mass. 252, 94 NE 462. : 


Mich.—Miller v. Tanners’ Supply 


79. See Evidence § 1683. 
80. See infra §§ 435-440. 
81. See infra § 387. 


82. Coates v. Early, 46 S. C. 220, 
24 SE 305. 
83. O’Reer v. Strong, 13 Ill. 688. 
84 Dimmack v. Wheeling Tract. 
Co., 58 W. Va. 226, 52 SE 101; 


[a]. Evidence of value of the prop- 
erty claimed to be included in the sale 
is admissible where there is a con- 


.test as to what property is included. 


Dimmack v. Wheeling Tract. Co., 538 
W. Va. 226, 52 SE 101; Gunsten v. 
Green, 153 Wis. 413, 141 NW 239. 


[b] Unsigned printed order form 
on which the goods are listed is ad- 
missible. Karwacki v. Holtsberg, 144 
Md. 98, 124 A 410. 

85. Evidence: 

Of custom or usage see Customs and 

Usages §§ 66, 77. 

To show true consideration see Evi- 

dence § 1561. 

To vary or contradict written terms 

see Evidence §§ 1476, 1477. 

86. Campau v. Moran, 31 Mich. 280. 

87. Locke v. Priestly Express 
Wagon, etc., Co., 71 Mich. 263, 39 NW 
54; Campau v. Moran, 31 Mich. 280. 

ss. Field v. Austin, 131 Cal. 379, 
63 P 692; Mulcahy v. Dieudonne, 103 
Minn. 352, 115 NW 636. 

89. Diether v. Ferguson Lumber 
Co., 9 Ind. A. 178, 35 NE 843, 36 NE 
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oral contract, the evidence is conflicting as to the 
price agreed on,®° it is competent to show the value 
of the property. If under the contract the price 1s 
to be fixed by third persons, an invoice prepared by 
such persons acting in accordance with the provisions 


of the agreement is admissible.?+ 


tract names the price as the regular one charged to 
the retail trade of a certain city, it is competent to 
prove that as a matter of fact the property is sold 
to the retail trade at a price per barrel which varies 
- in capacity according to the length of time it has 


765. 

[a] Evidence of circumstances ex- 
isting at the time and calculated to 
affect the market value is admissible. 
Diether v. Ferguson Lumber Co., 9 
Ind. A. 178, 35 NE 843, 36 NE 765. 


{b] Price list sent by the seller 
to the buyer prior to the sale is ad- 
missible. Diether v. Ferguson Lum- 
ber Co., 9 Ind. A. 173, 35 NE 843, 36 
NE 765. 


90. Johnson v. Harder, 45 Iowa 
677; Banghart v. Hyde, 94 Mich. 49, 
53 NW 915; Fry v. Tilton, 11 Nebr. 
456, 9 NW 638; Bell'yv. Radford, 72 
Wis. 402, 39 NW 482. 


[a] Value is corroborative fact 
proper to be considered by the. jury 
in determining what the price agreed 
on actually was. Banghart v. Hyde, 
94 Mich, 49, 53 NW 915; Bell v. Rad- 
ford, 72 Wis. 402, 39- NW 482. 


{[b] In case of sale of second-class 
stock of a certain commodity, it is 
competent for the seller to testify as 
to the price for which he was selling 
first-class stock at the time and the 
difference in price between the first- 
and second-class' stock. Anniston 
Line, etc., Co. v. Lewis, 107 Ala. 535, 
18 S 326. 


91. Veal v. Willingham, 80 Ga. 243, 
4 SE 554. 


92. Harvard Brewing Co. v. Kil- 
lian, 222 Mass. 13, 109 NE 649. 


93. Julius King Optical Co. v. 
Treat, 72 Mich. 599, 40 NW 912 (as 
tending to show the probability or 
improbability of credit having been 
given to the buyer). 


94. See Evidence §§ 1730-1806. 
95. See cases infra this note, 


[a] Construction and weight of 
particular evidence.—(1) The trial 
court has a right to construe testi- 
mony that a certain price f. 0. b. a 
designated place was agreed upon as 
referring only to the price, and not 
as fixing the place of delivery. Olym- 
pia Towel Supply Co. v, Prade, (Tex. 
Civ. A.) 22 SW (2d) 680. (2) Reason- 
ably construed, the testimony of a 
witness for plaintiff that original or- 
ders are destroyed one year after they 
are taken, that they are considered 
closed transactions, and that the pres- 
ent suit is on an entirely different mat- 
ter does not mean that the transaction 
sued on is an entirely separate and 
distinct matter from the contract 
which exists bétween the parties, but 
rather supports the idea that the 
transaction sued on occupies a differ- 
ent status on plaintiff’s records from 
other transactions had under the con- 
tract only for the reason that the 
other .transactions are regarded as 
closed, while the one in question is re- 
garded as still open. Clift v. Mincey 
Mfg. Co., 41 Ga. A. 38, 152 SE 136. 
(3) The heading of an invoice may be 
of little weight if it is in conflict with 
the real agreement, but where it is in 
harmony with the other evidence, it 
may be considered therewith and 
strengthen the conclusion reached. 
Sherman v. United Clothing Stores, 
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been in use.®2 


Where the con- 


214 Ky. 526, 283 SW 1022. 


[b] Evidence held sufficient to: (1) 
Raise an inference that both parties 
had a common understanding of: the 
meaning of the contract entered into 
by them. Manley vy. Pacific Mill, etc., 
Co;, NIL CakeA. 6415-250: wey TOs 1C2)) 
Support a finding that the sale was 
not to be closed until the buyer’s at- 
torney was satisfied. Atlas Torpedo 
Co. v. U. S. Torpedo Co., (Tex. Civ. A.) 
15 SW (2d) 150. (3) Show that the 
contract of sale was not contingent 
on a third person’s doing sufficient 
work under his contract with the buy- 
er to entitle the third person to a 
credit for an amount equal to the 
agreed value of the subject matter of 
the contract of sale. Francis v. Merk- 
ley, 59), Cali: TAs», 19651200) Pieter G4) 
Sustain a finding that the contract was 
one of sale, and not of manufacture. 
Vogt Bros. Mfg. Co. v. Sloss-Sheffield 
Steel, etc., Co., 297 Fed. 54. (5) War- 
rant a finding that the contract was 
not one to purchase, but to sell as 
agent on commission. Empire Cream 
Separator Co. v. Curtis, 124 Me. 79, 126 
A 210. (6) Show an executory con- 
tract for the sale and delivery of a 
specific chattel then in existence. W. 
W. Robinson Co. v. McClaine, 98 
Wash. 322, 167 P 912. (7) Show an 
executed sale. Laurence v. Pacific 
Oil, etc., Works, 27 Cal. A. 69, 148 P 
964. (8) Show that there was a sin- 
gle, entire, and indivisible contract. 
Peterson v. Wagner, 52 Cal. A. 1, 198 
P 25; Rondinella v. Southern R. Co., 
83~App. (D.°C.) 655.09): Warrant ja 
holding that the contract was divisi- 
ble. Gutman v. Fligel, 111 Misc. 185, 
181 NYS 40. (10) Warrant or sustain 
a finding that there were two sepa- 
rate and independent contracts. Pope 
v. Brooks, 249 Mass. 381, 144 NE 214; 
Seavy, ete., Brokerage Co. v. Monarch 
Peanut Co., (Mo. A.) 241 SW 648. 
(11) Justify.a finding that an outfit 
was sold as a Single entity. Klem- 
mer v. Biersdorf, 155 Minn. 365, 193 
NW 592. (12) Sustain a finding that 
a silo, ensilage cutter, and gas engine 
were sold separately. Swallow v. 
Christiansen, CR. I.) 129) A266." (13) 
Identify the property. Spokane Cat- 
tle Loan Co. v. Crane Creek Sheep Co., 
39 Ida.- 801,:230 P 772. (14) Show 
that certain property was embraced 
in the sale or contract of sale. Hen- 
derson Wagon Works v. H, J. Heinz 
Co., 194 Ky. 658, 240 SW 356; Jordan 
v. Van Duzee, 139 Minn. 108, 165 NW 
877, LRA1918B 1136; Lazar v. Berg, 
179 Wis. 610, 191 NW 966; Grant v. 
City of Milwaukee, 156 Wis. 635, 146 
NW 780. (15) Show the exception of 
certain items from a sale. Duke v. 
Cason, 25 Ga. A. 344, 103 SE 176. 
(16) Show that the agreement did not 
require that the cattle sold should 
be delivered from the seller’s home 
herd. Crocker v. Cagle, 148 La. 574, 
87 S 299. (17) Show that both par- 
ties understood that a contract for 
coal required five by two bar-screened 
large egg coal, although this was not 
expressly stated in the original order. 
White Oak Coal Co. v. Ed. E. Spuier 
Co., (Mo. A.) 219 SW 698. (18) Show 
that a contract to purchase bunker 


at 
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[§§ 213-214 


Cash or credit. Where, in the case of an oral con- 
tract, the evidence is conflicting as to whether the 
sale was for cash or on eredit, evidence as to the 
financial condition of the buyer at the time of the 
sale is admissible.?* 

[§ 214] 3. Weight and Sufficiency. The rules gov- 
erning the weight and sufficiency of evidence in civil 
actions generally®? are applicable in determining 
the weight and sufficieney of evidence introduced to 
aid the construction of a contract of sale.?® 


fuel oil for ships covered require- 
ments at two ports. . C. Mengel, 
ete., Co, v.. Liberty. Oi] Co., 160 sha: 
143, 106 S 724. (19) Require a find- 
ing that additional material purchased 
was to be of the same grade as that 
previously purchased. Graham v. 
Mercereau Hawkins Tie Co., 81 Ind. 
A. 371, 139 NE 374. (20) Sustain a 
finding that hay purchased was not 
required to be of a particular grade. 
Devereaux vy. Severyns, 132 Wash. 227, 
232 P 363. (21) Show or establish a 
sale by sample. Pope v. Bibb Mfg. 
Co., 290 Fed. 581 [aff 290 Fed. 586]; 


Karwacki v. Holtsberg, 144 Md. 98, 
124 A 410; Shewan v. Sparks, 208 
App. Div. 397, 208. NYS 465... (22) 


Support a finding that the parties 
orally agreed that the goods should 
be inspected at the place of manufac- 
ture, and not at the place of delivery. 
General Cooperage, ete., Co. v. Hedges, 
141 Ark. 393, 216 SW 712. (23) Show 
that the sale was on inspection at the 
point of shipment. Thomas vy. Cohen, 
275 Pa. 576,119 A 604. (24) Hstablish 
that the property sold was intended 
by both parties for export. E. Green- 
field’s Sons v. Frame, 237 N. Y. 236, 
142 NE 597. (25) Show that time 
was of the essence of the contract. 
Haskins Trading Co. v. Pfeiffer, (La. 
A.) 130 S 469; Kinsell v. Kohlman, 
12 La. A. 575, 126 S 257; Dayvault 
v. Townsend, (Tex. Civ. A.) 244 SW 
1108. (26) Show that the parties con- 
templated delivery within two weeks. 
Howe Scale Co. v. Geller, ete., Hard- 
ware Co., (Mo. A.) 285 SW 141. (27) 
Show that delivery was to be within 
the month of October. Interior Lin- 
seed Co. v. Becker-Moore Paint Co., 
273 Mo. 433, 202 SW 566 [rev 190 Mo. 
A. 1, 175 SW ‘308]. (28) Justify a 
finding that cranberries were ordered 
for Thanksgiving. Austin v. Bar- 
berio,. (Tex. Civ. A.) 246 SW 708. 
(29) Show that the reasonable time 
contemplated by the parties for the 
sending of a vessel by the buyer was 
to be fixed with an eye upon defend- 
ant’s opportunities and that he was 
to use only such expedition as in fact 
he could. Stamford Extract Mfg. Co. 
v. Oakes Mfg. Co., 9 F. (2d) 301. (30) 
Sustain a finding that no time for de- 
livery was fixed. Nicholson vy. Wil- 
son, (Tex. Civ. A.) 240 SW 614. (31) 
Support a finding that a customer’s 
order for bottle crowns was given 
with the understanding that he would 
accept crowns only as ordered out. 
Standard Crown Co, v. Jones, 196 N. 
C. 208, 145 SE 5. (32) Sustain or 
support a finding that the goods were 
sold for their reasonable’ value. 
Dickerman yv. Ohashi Importing Co., 
63 Cal. A. 101, 218 P 458; Preston v. 
Dunn, 33 Cal. A. 747, 166 P 608, (38) 
Sustain a finding that there was no 
contract ,to furnish material at any 
fixed price, and no obligation to fur- 
nish it except at prices current at the 
time of delivery. Arnold vy. Mansfield 
Lumber Co., 157 Ark. 574, 249 SW 8. 
(34) Show that the term “f, o. b.” re- 
ferred to the price, and not the place 
of delivery. Meyer v. Sullivan, 40 
Cal. A. 723, 181 P 847; Early-Foster 
Co. v. A. P. Moore’s Sons, (Tex. Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 215] E. Province of Court and Jury.°°® 
construction of a contract of sale may be a question 
of law for the court,®? as where the contract is in 
writing,®® its language is unambiguous,®® or the 


although 


A.) 238 SW 299. (35) Show that the 
sale was intended to.be for cash. 
Wright v. Mississippi Valley Trust 
Co., 144 Mo. A. 640, 129 SW 407. (36) 
Sustain a finding of a sale on credit. 
Island Trading Co. v. Berg Bros., 209 
App. Div. 68, 204 NYS 528 [aff 239 
N. ¥. 229, 146 NE 345]. -(87) Sustain 
a finding that the note sued on was 
a renewal note, and that an independ- 
ent contract, executed at the time of 
the first note and giving defendant 
a right to return the piano for which 
it was given, continued in existence 
as between the parties after the ex- 
ecution of the note sued on. Burrow 
v. Hall, 152. Ky. 252, 153 Sw 246. 
(38) Sustain a finding that defendant 
sold all the corn raised on a planta- 
tion during 1911, and not only so 
much as he could deliver within sixty 
days after the sale. Horner v. Frank- 
lin, 186 Mo. A. 434, 171 SW 568. 

[ce] Evidence held insufficient to: 
(1) Prove that a certain account was 
included in the sale. Linn v. Silsbee 
Auto Co., (Tex. Civ. A.) 245 SW 465. 
(2) Support a finding that a contract 
for the sale of ‘10-ounce burlap bags” 
once used called for a bag weighing 
ten ounces, and not one made of ten- 
ounce burlap. Brimberg v. George B. 
Herzig Co., 200 App. Div. 106, 192 NYS 
830. (3) Show that the original con- 
tract included an agreement to sSup- 
ply new parts. Fairbanks v. Breckin- 
ridge, 84 W. Va. 233, 99 SH 398. (4) 
Sustain a finding that the sale was 
by sample. Alexander v. Stone, 29 
Cal. A. 488, 156 P 998. (5) Show that 
the parties intended that the stipu- 
lated price was to be guaranteed 
against a general market decline. 
Iowa Canning Co. v. F. S. Ainsa Co., 
(Tex. Civ. A.) 267 SW 540. (6) Sus- 
tain a finding that the transaction 
was not a cash sale. Lewis v. Mc- 
Mahon, 307 Mo. 552, 271 SW 779. (7) 
Establish an agreement for a rebate. 
French Market Ice Mfg. Co. v. Dalton, 
(La. A.) 130 S 122. 

96. Province of court and jury 
generally in actions by 
Buyer see infra §§ 1084, 1095, 1139. 
Seller see infra §§ 925, 943 , 1015, 1038. 

97. U. S.—Nitke v. Nara rren Leath- 
er Goods Co., 263 Fed. 888; Pfann v. 
J. C. Turner Cypress Lumber Co., 194 
Fed. 69, 114 CCA 89 [certiorari den’ 
225 U. 8. 706, 32 SCt 838, 56 L. ed. 
1266]. 

Ark.—Morrell-Soule 
Dairy Co., 224 SW 973. 

Ga.—Henry Cotton Mills v. Shoe- 
nig, 33 Ga. A. 467, 127 SE 238. 

Jll.—Greene-Grieb-Sherman Co. v. 
John C. Quinlen Co., 148 Ill. A. 1. 


Iowa.—-Rhynas v. Keck, 179 Iowa 
422, 161 NW 486. 

Ky.—Owensboro Wheel Couns 
Trammell, 172 Ky. 564, 189 SW 702. 

Me.—Hoyt v. Tapley, 121 Me. 239, 
116 A 559; Viles v. Kennebec Lumber 
Co., 118 Me. 148, 106 A 431. 

Mass.—Garfield, etc., Coal Co. v. 
New York, etc., R. Co., 248 Mass. 502, 
143 NE 312. 

Mo.—Freeport State Bank v. Cape 
Girardeau, ete., R. Co., 172 Mo. A. 
662, 155 SW 1111; N. K. Fairbank 


facts are undisputed,* 


Cozran., sherry. 


Co. v. Illinois Cent. R. Co., 167 Mo. 
‘A. 286, 149 SW 1154. 
J.—Richter as Zoccoli, 8 N. J. 


N. 
Misc. 289, 150 Al 
N. Y.—William Anderson Textile 
Mfg. Co. v. Rosenman, 178 NYS 380; 
Ngee v. Lordi, 119 NYS 174. 
C.—Storey v. Stokes, 178 N. C. 
409, “100 SE 689, 
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The } or conelusions 


certain rulings 


R. I.—Butler Exch. Co. v. Fess Ro- 
tary Oil Burner Co., 125 A 360. 


Tex.—Taylor Cotton Oil Co. v. Har- 
ly-Foster Co., (Civ. A.) 204 SW 1179. 


[a] Option silent as to time of ac- 
ceptance.—What is a reasonable time 
to accept an option to purchase 
goods, which is silent as to the time 
of acceptance, is a question of law 
for the court. Standard Box Co. v. 
Mutual Biscuit Co., 10 Cal. A. 746, 
103 P 938. 

98. U. S—kKutztown Fdy., ete, 
Co. v. Sloss-Sheffield Steel, ete., Co., 
279 Fed. 627; Lydia Cotton Mills v. 
Prairie Cotton Co., 156 Fed. 225, 84 


CCA 129; Hull Coal, etc., Co. v. Em- 
pire’ Coal, -etc.; Co., 113 Fed... 256, 51 
CCA 213. 


Ark:—Planters’ Fertilizer, etce., Co. 
v. Columbia Cotton Oil Co., 126 Ark. 
19, 189 SW 166; Ensign v. Coffelt, 
119 Ark. 1, 177 SW 735. 

Conn.—Atlantie Terra Cotta Co. v. 
Chesapeake Terra Cotta Co., 96 Conn. 
88, 113 A 156; Jordan v. Patterson, 
67 Conn. 473, 35 A 521. 

Del.—Johnson Forge Co. v. Leon- 
ard, 19 Del. 342, 51 A 305, 94 AmSR 
86,557 ERA 225. 


A me gun Vaeary, LOG bid, ZA 


Iowa.—Four Traction Auto Co. v. 
Hurni, 170 Iowa 476, 153 NW 102. 

Kan.—WNichols v. Swisher, 110 Kan. 
20, 202 P6380. 

Ky.—Licking Rolling Mill Co. v. 
Snyder, 89 SW 249, 28 KyL 357. 

Mass.—Reliable Waste Co. v. Wa- 
terhead Mills, Inc.,. 238 Mass. 496, 131 
NE 215. 

N. C.—Coles v. Standard Lumber 
Cot T50 UN. ‘C2183, 68 °SBi-7 366 

Oh.—Amicon v. Holtz, 26 Oh. A. 
485, 160 NE 482 

Or=—-Stanasid | v. Arnwine, 102 Or. 
289, 202-2559) 


‘ Pa.—Reaney v. Culbertson, 21 Pa. 
07. 
Va.—Branner v. Kaplan, 138 Va. 
614, 123 SE 668. : 
Wash.—Livesley v. O’Brien, 3 


Wash. 546, 28 P 920. 


W. Va.—American Canning Co. v. 
era ek Grocery Co., 68 W. Va. 698, 


[a] Rule is applicable (1) where 
the contract is evidenced by corre- 
spondence (Morgan v. Sutlive Bros., 
148 Towa 318, 126 NW 175; Brodsky 
v. George H. Morrill Co., 237 Mass. 
86, 129 NE 359; Trimount Lumber 
Co. v. Murdough, 229 Mass. 254, 118 
NE 280; Woldert Grocery Co. CV. 
Pillman, 191 Mo. A. 15, 176 SW 457) 
(2) or telegrams (Gray v. Satuloff 
Bros., 213 Ala. 526, 105 S 666). (3) 
It is for the court to construe a writ- 
ten order for goods (Specialty Trad- 
ing pCO. Vig A. C. Mrisman “Co | 267 
Mass. 220, 166 NE 642), (4) an order 
for goods, and a letter ‘accompanying 
it and reciting the terms on which 
it was placed (Mercer Electric Mfg. 
Co. v. Connecticut Electric Mfg. Co., 
87 Conn. 691, 89 A 909), (5) and sub- 
sequent correspondence relating to 
the contract (Kutztown Fdy., etc., 
Co. v. Sloss-Sheffield Steel, ete., Co., 
279 Fed. 627; Talcott v. Freedman, 
149 Mich. 577, 113 NW 18). 

99. U. S.—Kempner v. Goddard 
Grocer | Co...) 5) URS. (2d) (807; Devi 
Strauss v. Silverstein, 248 Fed. 393, 
160 CCA 4038. 

Ark.—Capitol Food Co. vy. Mode, 112 
Ark. 165, 165 SW 637. 


ealled for or warranted in a particular case.” 
the other hand, there may be questions of fact to 
be determined by the jury,? or by the court or judge 


[55 C.J.] 247 


of law may, of course, not be 


On 


Conn.—Jordan v. Patterson, 67 
Conn. 473, 35 A 521. 

Ky.—Excelsior Coal Min. Co. v. 
Virginia Iron, etc., Co., 66 SW 373, 


23 KyL 1834. 


Mass.—Traders’ Commercial Co. v. 
prac Bros., 208 Mass, 212, 94 NE 


N. Y.—Mee v. McNider, 
500, 17 NE 424, 

Tenn.—Sanford v. Keef, 140 .Tenn. 
368, 204 SW 1154. 

Tex.—Davis v. Davis, (Civ. A.) 266 
SW 797 

Wash: —R. J. Menz Lumber Co. v. 

McNeeley, 58 Wash. 223, 108 P 621, 
28 LRANS 1007. 


Eng.—Bowes v. Shand, 2 App. Cas. 
455. 


109 Nays 


1. U. S.—Colonial Ice Cream Co. 
v. Interocean Mercantile Corp., 296 
Fed. 316. 

Conn.—Straus AN Mee eel sf 100 


Conn. 581, 124 A 2 


Ga.—Beck, etce., eee Col eav. 
Hall Hardware Co., 30 Ga. A. 224, 117 
SE 271 

ee ear seine Rolling Mill Co. 
Snyder, 89 SW 249, 28 KyL 357. 

Mass.—Reliable Waste Co. v. Wa- 
pene Mills, 238 Mass. 496, 131 NE 
15. : 


Mo.—Serat v. 
506, 154 SW 152. 


N. Y.—Carter, etce., Co. v. Mat- 
thews, 220 App. Div. 679, 222 NYS 
472 [aff 247 N. Y. 532,161 NE 171]; 
Levant American Commercial Co. v. 
Wells, 186 App. Div. 497, 174 NYS 
303; Sanette Corp. v. Sanette Corp., 
132. Mise. ° 455, 230 NYS 102. 


Vv. 


Feagans, 168 Mo. A. 


Tex.—Robbins v. Hill, (Civ. A.) 
259 SW 1112. 

2. Penn Oil Co. v. Triangle Petro- 
Teum, ~etc., Co., 136, Mat 75595 ide 
482; Caulfield v. Motor Specialties 
Co., 245 Mass. 420, 1389 NE 502; Aron 


v. Sills, 211 App. Div. 21, 206 NYS 
695 [aff 240 N. Y. 588, 148 NE 717]; 
Texas Lumber Mfg. Co. v. Prince, 
(Tex. Civ. A.) 154 SW 2381. 

3. U.S.—Ellenbogen vy. James Nel- 
son, Ltd., 285 Fed. 563; Phillips Sheet 
etc., Co. v. Stephens-Adamson Mfg. 
Co., 274 Fed. 188; Gateway Produce 
Co. v. Farrier Bros., 268 Fed. 513; 
Brooks-Scanlon Co. vy. Illinois Cent. 
Re Co., 257 ‘Fed: -225;'168-CCAs3192 


Ala.—Cassels’ Mills v. Strater Bros. 
Grain Co., 166 Ala. 274, 51 S 969. 


Ark.—Laflin v. Brooks, 22 SW (2d) 
169; Kansas Flour Mill Co. v. Gord- 
on, 157 Ark. 46, 247 SW 57. 

Ind.—Beatty v. Miller, 47 Ind. A. 
494, 94 NE 897. 

Mass.—Bradley Lumber, ete., Co. v. 
Cutler, 253 Mass. 37, 148 NE 101; 
Cambridge Motor Co. v. Estabrook, 
250 Mass. 345, 145 NE 465. 


Mich.—Guyan Coal, ete., Co. v. 
Wholesale Coal Co., 229 Mich. 25%; 
201 NW 194; Doyle v. Widrig, 207 
Mich. 411, 174 NW 118. 

Mont.—Lehrkind vy. McConnell, 51 
Mont. 343, 153 P 1012. 

Nev.—Herring-Hall-Marvin Safe 


Co. v. Balliet, 38 Nev. 164, 145 P 941. 


N. Y.—International Fuel, etce., 
Corp. v. Donner Steel Co., 221 App. 
Div. 258, 223 NYS 110 [mod on other 
grounds 224 NYS 823]; De Grasse 
Paper Co. v. Northern New York Coal 
Co., 190 App. Div.. 227, 179 NYS 788; 
Orinstein v. Jaffee, 117 Misc. 582, 191 
NYS 370; Goldsmith v. Italian Dis- 
count, ete. Co., 111 Misc. 613, 182 
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trying the case without a jury,* as where the con- 
tract is silent upon some point as to which the inten- 
tion of the parties must be determined from extrane- 
the language used is uncertain 
or ambiguous,® and its proper interpretation depends 
or the evidence as to the terms 
of an oral,® or partly oral,® contract is conflicting; 
and under these rules it may be a question for the 
jury to determine the intention of the parties as to 
the subject matter of the sale,1° the standard of 
measurement,!+ price,?? terms of payment and cred- 
it,1® whether the sale was by sample,+* when title 
was to pass,t® whether there was a completed sale 


ous circumstances,” 


upon extrinsic facts,” 


NYS 335; Modlin v. Haas, 199 NYS 
319; Glanzer vy. J. K. Armsby Co., 170 
NYS 1055. 

N. C.—Roberts-Atkinson Co. v. In- 
ternational Harvester Co., 191 N. C. 
291, 181 SE 757; Shaw Cotton Mills 
v. Acme -Hosiery Mills, 181 N. C. 33, 
106 SE 24; Richardson v. Woodruff, 
178 N. C. 46, 100 SE 173. 

N. D.—Horton v. Wright, 36 N. D. 
622, 162 NW 939. 

Oh.—Filtro Import Co. v. Janszen 
@owso Oh. Ay 63, 172) NE 57s. 


Okl.—Standard Pipe, etc., Co. v. Oil 
State Pipe Co., 292 P 12. 

R. 1.—Johnson y. Kile, 49 R. 1. 99, 
140 A 3. 

Tex.—W. E. Callahan Const. Co. v. 
Compere, (Civ. A.) 285 SW 686; Tay- 
lor Milling Co. v. American Bag Co., 
(Civ. A.) 230 SW 782; Harly-Foster 
Co. v. Klump, (Civ. A.) 229 SW 1015. 

Wash.—Garrison vy. Anderson, 149 
Wash. 281, 270 P 802. 

[a] Who are parties to contract is 
a question for the determination of 
the jury. Klumph v. Bousfield, 112 
Mich. 68, 70 NW 317; Williams v. 
Brandt, 90 App. Div. 607, 86 NYS 389. 


4. Charles Boldt Co. v. Julius Lev- 
inuCowra 1 CalsAy 661, 183. P5200 Mey- 
er v. ‘Sullivan, 40 Cal. A. Zio eal Ola ee 
847; Dixie Cotton Co. v. Jackson, 25 
Ga. A. 149, 102 SE 841; Beatty v. 
Miller, 47 Ind. A. 494, ‘94 NE 897; 
Sullivan v. Boswell, 122 Ma. 539, 89 
A 940. 

5. Bosworth v. Frankberger, 15 Ill. 
508; Horvitz v. Fredson, 178 Ill. A. 
303; Packard Oklahoma Motor Co. v. 
Funk, 117 Okl. 96, 245 P 571. 


6. Idaho Hide, etc., Co. v. Portland 
Hide, ete., Co., 47 Ida. 615, 277 P 572; 
Carter v. Matthews, 220° App. Div. 
679, 222 NYS 472; McKeever v. Dady, 
18 NYS 439; Ayers V.elerrins; a(@Lexs 
Civ. A.) 32 SW 1060. 

7, U. S.—Hettrick Mfg. Co. v. 
Shepherd, 295 Fed. 10 [certiorari den 
265 U. S. 581 mem, 44 SCt 456 mem, 
GSiericn ed. £190 mem]; Providence 
Mach. Co. v. Laurens Cotton Mills, 
98 Fed. 198. 


Mich.—Chase se 
Mich. 119, 97 NW 4 

Mo.—Riley- i ae Pardoer ‘Co. =f 
Seymour Canning Co., 129 Mo. A. 325, 
108 SW 628. 

N. Y.—Staten Island Shipbuilding 
Co. v. Spearin, 149 App. Div. 854, 134 
NYS 98; Levy v. New River Collier- 
jes Co., 208 NYS 589. See Acme Road 
Machinery Co. v. Albany Gravel Co., 
227 App: Div. 838, 237 NYS 368 (it 
is error for the court to assume as a 
matter of law that certain words and 
figures have a certain meaning, where 
they are at least so ambiguous that 
their signification cannot be deter- 
mined either as a matter of law or 
fact without taking testimony on the 
subject). 

Or.—Stanfield vy. Arnwine, 102 Or. 
289, 202 P 559. 
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meaning.” 


Pa.—Dannemiller  y. 
201 Pa. St. 218, 50 A 928 

Tenn.—Barker v. Freeland, 91 Tenn. 
112, 18 SW 60. 

Wis.—Jung Brewing Co. v. Konrad, 
137 Wis. 107, 118 NW 548; Shadbolt, 
etc., Iron Co. v. Topliff, 85 Wis. 513, 
55 NW 854. 

Eng.—Ashforth v. Redford, L. R. 9 
C.MiPl=2.0;3°° Thornton! ww. /Charles;.9) Ms, 
& W. 802, 152 Reprint 802. 


[a] Custom or usage.—Layton v. 
Elba ‘Mfg. Co., 161 NaC. 482, 77 SH 
677; Franklin Sugar Refining Co. v. 
John, 279 Pa. 104, 123 A 685; Rhode 
Island Malleable Iron Works y. O. K. 
Nut Lock Co., Le 103 A) 103.65 
Marlin Lumber Co. v. Samuel Hast- 
ings Co., (Tex. Civ. A.) 198 SW 1076; 
Ashforth v. Redford, L. R. 9 C. P. 20. 
See Hutchinson v. Bowker, 9 L. J. 
Exch. 924 (if the jury have deter- 
mined the meaning in commercial us- 
age of a particular term used in the 
contract, it is then for the court to 
construe the contract). 


8 U. S.—Abbott v. S. B, ete, 
Fleischer, 217 Fed. 828 [rev on other 
grounds 222 Fed. 211, 187 CCA 525]. 

Ark.—Elgin v. Barker, 106 Ark. 482, 
153 SW 598. 

Conn.—Wetkopsky v. New Haven 


Kirkpatrick, 


Gaslight Co., 90 Conn. 286, 96 A 950. 


Ill.— Sparta Produce Exch. vy. Wil- 
son, 223 Ill. A. 126. 


Kan.—Bloom Equity Exch. v. Ste- 
phans, 105 Kan. 196, 182 P 545. 


Ky.—Khourie Bros. v. Jonas, 196 
Ky. 636, 245 SW 154. 


Me.—Goslen v. Campbell, 
450, 34 A 265. 


Mich.—Paddock vy. Hatch, 169 Mich. 
95, 184 NW 990. 


N. Y.—Jones v. Reynolds, 120 N. 
Y. 213, 24 NE 279; McKeever v. Dady, |: 
18 NYS 439. 


S. C.—McGregor v. Hurst, 140 S. C. 
464, 1388 SH 865. 


9. General ‘Cement CHUN ei COs wave 
Temple Engine, ete., Co., 203 Ill. A. 
338; Sullivan v. Boswell, 122 Ma. 539, 
89 A 940; Fechteler v. Whittemore, 
205 Mass. 6, 91 NE 155; Isaac v. Her- 


88 Me. 


man HMWis;yIne, 94 NJ... 12495. 109 
A 611. 
10. Ark.—East Arkansas Lumber 


Co. v. Lovelace, 28 SW (2'd) 1054. 
Ill.—Knight v. Parker, 25 Ill. 598. 


Iowa.—Western Stage Co. v. Walk- 
er, 2 Iowa 504, 65 AmD 789. 


N. Y.—Pollen v. LeRoy, 30 N. Y. 
549 [aff 23 NYS 388]; Goodwin Car 
Co, v. American Steel Fdys., 189 App. 
Div. 631, 179 NYS 84; Groves v. War- 
ren, 178 App. Div. 338, 164 NYS 925 
[rev on other grounds 226 N. Y. 459, 
123 NE 659]. 


Okl1.—Livingston Oil Corp. Vv. 
Shefts, 92 Okl. 292, 219 P 101. 

R. I.—Marsoubian v. Nahigian, 135 
A 158. 


Ont.—Filschie v. Hogg, 35 U. C. Q. 


[§ 215 


or merely an executory agreement to sell,1® the place 
of delivery,+* the time when the property was to be 
called for or removed by the purchaser,t® or deliv- 
ered by the seller,+® and the condition in which it 
was to be delivered;?° but where the language of an 
order is meaningless and unintelligible, presenting 
a case of incurable uncertainty, the court may prop- 
erly refuse to submit it to the jury to determine its 


Whether contract of sale is entire or severable de- 
pends upon the intention of the parties,??_ and is 
often a question of fact;?* but where the terms of 
the contract are not disputed, the question is one of 


B94, 


11. Chas. H. Lilly Co. v. Brent, 186 
Fed. 700, 108 CCA 518 [rev 174 Fed. 
877]; Cullum v. Wagstaff, 48 Pa. 300. 


12. Ark.—Bell Lumber Co. vy. Ale- 
wine, 163 Ark, 164, 259 SW 373. 


ae v. Emminga, 53 Ill. A. 


Me.—Willard v. Randall, 65 Me. 81. 


Mass.—Holbrook v. Setchel, 114 
Mass. 435. 


Mich.—Brainard v. Paw Paw Co-op. 
Assoc., 228 Mich. 371, 200 NW 130. 


i Mo.—Gheens vy. Brandt, (A.) 261 SW 


N. C.—N., ete. Overall Co. vy. 
Holmes, 186 N. ‘Cc. "428, 119 SE 817. 


N. D.—Edwards, etc., Lumber Co. -v. 
Baker, 2 N. D. 289, 50 NW 718. 


-Tex.—American Refining Co. v. 
Sims_ Oil (Co™ (Civ. “AS) “2825S w 78945 

Utah.—Standard Coal Co. v. Stew- 
art, 269 P 1014 


Va.—C. G. Blake Co. v. Smith, 147 
Va. 960, 133 SE 685. 


Wis.—Ruege v. Gates, 71 Wis. 634, 
38 NW 181. 


13. Dery v. Blate, 209 App. Div. 
AGT. 2001 INNS coe Lathacoor ING ey. 20o5 
146 NE 204]; Zimmern y. Heinecke, 
17 NYS 728; H. R. Wyllie China Co. 
v. Vinton, 97 Or. 350, 192 P 400. 

[a] Thus whether building materi- 
al was sold on credit of owner or of 
building contractor was held a ques- 
tion for the jury under evidence. 
Sanders v. Leake, (Miss.) 130 S 489. 

14. U. S.—Hoffman v. American 
Mills Co., 288 Fed. 768 [certiorari den 
263 U. S. 701, 44 SCt 6, 68 L. ed. 514). 

Mich.—Woodruff Coal, ete., Co. v. 
Commercial: Coal Co., 221 Mich. 175, 
‘190 NW 686. 

Tenn.—Jones v. Wasson, 
211. 

Tex.—BEllis v. Quanah Cotton Oil 
Co., (Civ. A.) 233 SW 861. 

Wash.—Ankeny v. Young Bros., 52 
Wash. 235, 100 P 736. 

15. Goslen v. Campbell, 88 Me. 450, 
34 A 265. 

16. Idaho Impl. Co. vy. Lambach, 16 
Ida. 497, 101 P 951; Keen v. Rush, 
(Mo.) 284 SW .195; Featherston v. 
Featherston, 33 N. C. 317; Grant v. 
hower, 3 Dexa A, Civ. Cas. $1232. 

17. See infra § 326. 

18. Tabas v. Morgan Terminal Co., 
7 N. J. Misc. 614, 146 A 678; Steagall 
v. McKellar, 20 Tex. 265. 


19. See infra § 349. 


20. Wood Mowing, etc., Mach. Co. 
v. Gaertner, 63 Mich. 520, 30 NW 106. 
21. Cheney Bigelow Wire Works 
v. Sorrell, 142 Mass, 442, 8 NE 332. 

22. See supra § 196. 

23. General Cement Gun Co. v. 
Temple Engine, etc., Co., 203 Ill. A. 
338; Lahiff v. Keville, 184 Iowa 1334, 
169 NW 751; Bamberger Bros. v. Bur- 


3 Baxt. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


§§ 215-217] 


law.24 


Whether contract is one of sale or agency is a 
question to be determined by the court where the 
contract is in writing?® and is unambiguous;”° but it 
is a question of fact for the jury where there is such 
doubt and ambiguity that the court cannot say as 
a matter of law that the contract is not one of agen- 


Cy. 27 


Direction of verdict may be proper ee the evi- 
dence is consistent and without conflict, 28 but not 


where it is conflicting.?° 
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[§ 216] F. Arbitration of Dispute as to Construc- 


tion. 


of a contract of 


Rules governing the interpretation of con- 
tracts generally®® apply in interpreting a: provision 


sale for settlement by arbitration 


of any controversy or difference of opinion arising 
as to the construction of the terms and conditions 
of the contract.*1 A provision in a contract of sale 


for settlement by arbitration of any dispute arising 


out of the contract clearly includes any dispute aris- 
ing as to the construction of the contract.*? 


V. MODIFICATION OR RESCISSION OF CONTRACT?* 


[§ 217] A. Modification—1. In General. 
tract of sale may be modified by agreement of the 
parties** as to any of its provisions, terms, or con- 
ditions,*®> such as the time,?® mode,*? or place®® of 
delivery, the price®® and terms of payment,*® the 
Also the parties 
to an executory contract of sale may change it into 


subject matter,*! or the parties.*? 


rows, 145 Iowa 441, 124 NW _ 333; 
Peterson v. Barbero, 180 Mo. A. 865, 
167 SW 1180. 


24. Anheuser-Busch. Ice, etc., Co. 
v. Reynolds, 221 App. Div. 174, 222 
NYS 650. 

25. Coles v. Somerville, 47 Nev. 
306, 220 P 550. 

26. Furst v. Hartzell, 172 Ark. 


1118, 291 SW 828. 


27. Furst v. Hartzell, supra. And 
see Cox v. Savage, 209 Mass. 501, 95 
NE 941 (where the court cannot prop- 
erly rule as a matter of law that 
there is no evidence to support de- 
fendant’s contention that the con- 
tract is one of agency). 

28. International Trading Co. v. 
Sexton, 24 F. (2d) 12; Sherman v. 
United Clothing Stores, 214 Ky. 526, 
283 SW 1022; ‘Auerbach v. Lewkow- 
(Tex. Civ. A.) 258 SW 583. 


Carlsten-Williams Co. v. Mar- 
shall Oil Co., 187 Iowa 80, 173 NW 
+903; People’s State Bank v. Monsey 
Oil Co., (Tex. Civ. A.) 297 SW 885. 


30. See Contracts §§ 481-592. 


31. Marchant v. Mead-Morrison 
Mfg. Co., 226 App. Div. 397, 235 NYS 
370. 


itz, 
29. 


32. Itoh v. Boyer Oil Co., 198 App. 
Div. 881, 191 NYS 290 


33. Cross eatereuces: 
Modification of contract: 
Generally see Contracts §§ 604-615. 
Of sale: 
Authority of agent as to see 
Agency §§ 225, 242, 243. 
Conditional sale see infra § 1190. 
Or: corporate stock see Corpora- 
tions § 1065. 
Novation see Novation § 26 et seq. 


34. U. S.—Kalamazoo Ice, ete., Co. 
v. Gerber, 4 F. (2d) 235; In re Handy, 
whe shed. 956; =, J. Huebel Co. av. 
Leaper, 188 Fed. 769, 110 CCA 475. 


Ala.—Gray v. Satuloff Bros., 213 
Ala. 526, 105 S 666; Owensboro Wag- 
on Co. v. Benton Mercantile Co., 204 
Ala, 415, 85 S 723. 


Ark.—Garner Mfg. Co. v. Cornelius 
Lumber Co., 165 Ark. 119, 262 SW 
1011; Webster v. Goolsby, 130 Ark. 
141, 197 SW 286. 


Cal.—Rosenberg v. Moore, 194 Cal. 
392, 229 P 34; Fleming v. Law, 163 
Cal. 227, 124 P 1018. 

Iowa.—Michigan Stove Co. v. Walk- 


er, 150 Iowa 363, 130 NW 130, Ann 
Cas1912D 505. 


- Kan.—Hayes v. Cardwell, 107 Kan. 
556, 192-P W57. 
Mass.—Bristol Mfg. Co. v. Ark- 


A con- 


agreement.*® 


wright Mills, 213 
a. 

Mich.—Kennedy v. Lynch Timber 
Co., 227 Mich. 269, 198 NW 985. 


Nay ae Gen ViOs el iC Olu Vey Oli 
156 App. Div. 584, 141 NYS 756 [aff 
209 N. Y. 568 mem, 103 NE 1124 
mem]; Oswego Falls Pulp, etc., Co. 
v. Stecher Lithographic Co., 146 App. 
Dive 24h 130) INS “8 9TE Alired ys. 
Higgins Automobile Co. v. Stanley 
Motor Carriage Co., 119 Misc. 395, 
196 NYS 302. 


[a] Executory contract of sale is 
subject to modification by mutual 
assent. Owensboro Wagon Co. Vv. 
Benton Mercantile Co., 204 Ala. 415, 
85 S 723. 


[b] Particular agreement may be 
mere modification (1) and not a re- 
scission, cancellation (Moore v. Foss, 
18 F. (2d) 635; Harbison v. Propper, 
112 Misc. 588, 188 NYS 508; McGrath 
Vv. Black, 43° N. S. 554)3 (2) or new 
contract (Prutzman v. Winter, (Tex. 
Civ. A.) 280 SW 266; Arkley v. Car- 


Mass. 172, 100 NE 


penter, 87 Vt. 248, 88 A 897; Gaar- 
Scott v. Mitchell, (Man.) 8 DomLR 
129). 


Necessity of mutual assent see in- 
fpawoes LS. e 

35. In re Naylor Mfg. Co., 135 Fed. 
206; American Fruit Product Col va 
Davenport Vinegar, etc., Works, 172 
Towa 6838, 154 NW 10381; MclIver v. 
Bell, 117 Me. 495, 105 A 105; Berk- 
man v. D. M. Oberman Mfg. (QLO55 
(Tex. Civ. A.) 230 SW 838, 841 [quot 
Cyc]. 

36. U. S.—Brighton Mills v. Bige- 
low, 283 Fed. 708; Consumers’ Bread 
Co. v. Stafford County Flour Mills 

0., 239 Bed. 693, 152 CCA 527. 


Ga.—Smith v. Callaway, 29 Ga. A. 
565, 116 SH 214 [aff 157 Ga. 727, 121 
SHE 684]. 

Ida.—Tweedie Footwear Corp. v. 
Roberts-Schofield Co., 285 P 476. 


Ill.—Maffei v. Ginocchio, 299 Ill. 
254, 132 NE 518 [aff 220 Ill. A. 299]. 


Iowa.—North American Ginseng 
Co. v. Gilbertson, 200 Iowa 1349, 206 
NW 610. 


N. Y.—General Electric Co. v. Na- 
tional Contracting Co., 178 N. Y. 369, 
70 NE 928; Ballard v. Freideberg, 177 
App. Div. 715, 164 NYS 912. 

37. Whitlock v. Hay, 58 N. Y. 484; 
Bull v. Morrison, (Tex. Civ. A.) 241 
SW 561. 

38. Brunswig v. Farmers’ ‘Grain, 
etcs ©. LOOM Kane 26, 164 Pw l54> 
Robinson v. Batchelder, 4 N. H. 40. 


39. U. S.—George M. Jones Co. v. 


a consignment for sale*? or a bailment with an al- 
ternative of future conversion into a sale on comph- 
ance with stipulated conditions,** or they may re- 
seind the original 
Of 
may be no new, 
even though there 


contract*® and enter into a new 
course, in particular cases there 
changed, or modified contract,** 
is a waiver by mutual consent of 


eoedion Nat. 14 F. (2d) 
Od. 
Ala.—Gray v. Satuloff, 213 Ala. 526, 


105 S 666. 
Ariz.—Consolidated Nat. Bank v. 
Giroux, 18 Ariz. 253, 158 P 451. 
Iowa.—T. C. Bottom Produce Co. 
v. Acme Hay, etc., Co., 184 NW 736. 
Miss.—Cragin v. Haton, 133 Miss. 
151, 97 S 532, 34 ALR 508. 


cz Reon 


Mo.—B. F. Coombs, ete., Commn. 
Co. v. Block, 130 Mo. 668, 32 SW 
1139. 

40. Trevas v. Napel Mills Co., 241 


Mass. 452, 135 NE 477; Lilienthal v. 
Betz, 61 App. Div. 601, 70 NYS 920 
[aff 172 N. Y. 643, 65 NE 1118]. 

41. Boothe v. Squaw Springs Wa- 
ter Co. 1427) Calvbien (ove ease 

42. Atlantic Phosphate Co. v. 
Gratilin,§ 4. Uj (S: 492555 eSCu .o6u. 
29 Le-ed. Jol Ellis: vy. U. Ss. Fertiliz— 
ing, ete; (Co.,. 64 .Ga. SVIEe Smiuithemv. 
eae, 5 Whart. (Pa.) 89, 34 AmD 

43. Ellet-Kendall Shoe Co. v. 
Martin, 222 Hed. 851, 138 CCA 277: 


44. See Bailments § 4, 

45. See infra § 228. 

46. Cooper v. Kulp, 214 Ala. 286, 
10% (S- '8083 5 Garner. Vere s Conusys 


Cornelius Lumber Co, 1650 Ark. 119, 
262 SW 1011. 


[a] Particular agreements held 
new and substituted contracts.— 
Wood v. Brighton Mills, 297 Fed. 594; 
Pheenix Sprinkler, ete., Co. v. Owen- 
Ames-Kimball Co., 217 "Mich. 156, 185 
NW _ 700; Westby Vere Jeers Case 
Threshing Mach? ‘Coty 21eiN sos Oiios 
132 NW “137; Caples v. Port Huron 
Engine, etc., Co., 61 Tex. Civ. A. 646, 
131 SW 3038. 


Operation and effect of new agree- 
ment see infra § 223. 


47. U.S.—Kuneglig Jarnvagsstyrel- 
sen v. National City Bank, 20 F. (2d) 
307 [certiorari den 275 U. 8. 497 mem, 
48 SCt 121 mem, 72 L. ed. 392 mem]: 
Herman Chemical Co. v. Burlington 
Industrial Alcohol Co., 9 F. (2d) 289; 
Munroe v. Trenton Oil Cloth, ete., 
Co., 206 Fed. 456, 124 CCA 362 [cer- 


tiorari den) 238 U. S. 614, 35 .SCt 
283, 59 L. ed. 1490]; Empire Timber 
Co. v. Woodbine Timber Co., 183 Fed. 


214, 105 CCA 476 [certiorari den 219 
Wer Sy O89, 8h “SCt 472. sob lived s4oue 
Iowa.—Messer v. Avery Co., 192 
Iowa 597, 185 NW 154. 
Kan.—Bowhan v. Collinson Auto 
Cos 1 Kan. 18951237 2) 69: 
Mass.—Antonacopoulos v. <Arax 
Grocery Co., 234 Mass. 125, 125 NH 
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a contract provision as to the time of delivery.*® 
Before ‘there is a contract, no question as to its 


modification ean arise.*® 
[§ 218] 2. Mutual Assent. In 


change, alteration, or modification of a contract of 


161. 


Mo.—Pittsburgh Steel Co. v. Cot- 
tengin, 179 Mo. A. 392, 165 SW 391; 
Broderick v. Hartman, 141 Mo. A. 
259, 124 SW 1060. 


Wis.—State v. Grimm, 
154, 202 NW 162. 


{a] Giving of mere excuse for 
nondelivery does not alter the essen- 
tial terms of the bargain. Peirson- 
Lathrop Grain Co. vy. Barker, (Mo. 
A.) 223 SW 941. 


[b] Buyer’s letter of instructions 
which relates only to billing, mark- 
ing, and shipping, and contains noth- 
ing as to the place of delivery or 
conditions of payment, does not alter 
the legal effect of the contract. 
Kokomo Steel, etc, Co. vi Republic 
of France, 268 Fed. 917 [certiorari 
den 254 U. S. 657, 41 SCt 320, 65 L. 
ed. 461]. 


{[c] Suggestion or direction for 
routing.Where a contract of sale 
ealled for delivery at Valdosta, Ga., 
a telegram from the buyer asking 
that shipments be consigned to it 
in care of another company at New 
York City was merely a suggestion 
or direction for the routing of con- 
signments, and not-an alteration of 
the terms of the contract. Harley 
Hardware Co. v. Harry S. Lafond Co., 
28 Ga. A. 584, 112 SE 394. 


[d] Act of courtesy on the part 
of the buyer in assisting the seller 
to obtain cars does not alter the con- 
tract or shift to the buyer the burden 
of obtaining cars. Mueller v. Na- 
tional Hay, etc., Co., (Mo. A.) 243 
Sw 420; Peirson-Lathrop Grain Co. 
v. Barker, (Mo. A.) 223 SW 941. 


[e] “Casual request to ‘bunch the 
remittances’ is not of sufficient dig- 
nity, even if acted upon, to change 
the terms of the contract as to place 
of payment.’ State v. Grimm, 186 
Wis. 154, 159, 202 NW 162. 


[eal Conditional acceptance.— 
Where the seller, in delivering to 
the buyer tobacco which he has con- 
tracted to sell in a merchantable con- 
dition, is informed by the buyer that 
it is not in a merchantable condi- 
tion, and will not be accepted unless 
put in such condition by the seller, 
or by the buyer at the seller’s ex- 
pense, and the seller leaves the to- 
bacco with the buyer, this is not a 
modification of the contract but a 
conditional acceptance. Olson vy. 
Mayer, 56 Wis. 551, 14 NW 640. 


{[g] Inspection of goods.—(1) A 
contract to sell and deliver ties, which 
made no provision for inspection, is 
not changed, as to the seller’s duty 
to deliver them without a prior in- 
spection, by the purchaser’s compli- 
ance with the seller’s request, made 
on account of the demand of the per- 
son from whom the seller was ob- 
taining the ties, that an inspector 
be sent. Thick v. Detroit, etc., R, 
Co., 137 Mich. 708, 101 NW 64. (2) 
So a. contract for a car of fruit to 
be delivered at a specified place is 
not modified as to place of delivery 
by reason of the buyer’s compliance 
with the seller’s request to inspect 
the fruit at an intermediate point. 
Seefeld v. Thacker, 93 Wis. 518, 67 
NW 1142. 

[h] Correspondence (1) in which 
the seller merely promises strict com- 
pliance with the contract and ex- 
presses the opinion that the buyer 
will be satisfied with the results does 
not modify the contract. Jahn v. 


186 Wis. 


“(A.) 217 SW 616: 
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parties.°° 


the conduct of the parties.°+ 
risdictions,®? assent is not shown by a mere failure 
to reply to or reject a proposed modification ;°* but 


order that a 


Puyallup, ete., Canning Co., 119 Wash. 
422, 205 P 833. (2) Letters held not 
intended to change the _ contract. 
Bird v. Fox, (Mo. A.) 193 SW 941. 

Insufficiency of evidence to estab- 
lish modification see infra § 221 

48. Norton Iron Works v. Wilson 
Steel Products Co., 232 Ill. A. 523. 

Waiver of delay in delivery gen- 
erally see infra § 341. 

49. International Harvester Co. v. 
Swenson, 135 Minn. 141, 160 NW 255. 

[a] Where parties have entered 
into only one contract, it cannot be 
considered as an amendment of, or 
addition to, an alleged prior exist- 
ing contract. Hettrick Mfg. Co. v. 
ey oaeeente Cotton Mills, 1 F. (2d) 
913. 


50. U. S.—Utley v. Donaldson, 94 
U. §. 29, 24 L: ed. 54 [rev 28 F. Cas. 
No. 16,807]; Schuchardt v. Allens, 1 
Wall. 359, 17 L. ed. 642; N. Jacobi 
Hardware Co. v. Vietor, 11 F. (2d) 
30; Wichita Mill, etc., Co. v. Liberal 


Elevator Co., 243 Fed. 99, 155 CCA 
629 [certiorari den 245 U. S. 662, 38 
SCU 8615762) dr sed. 536 | etn ere. 
eae: State ‘Steel’ Co, 297s red: 
50. 

Cal.—Newhall_ Land, ete., Co-~v. 


Hogue-Kellogg Co., 56 Cal. A. 90, 204 


Proo2 
Conn.—Fillmore v. P. Garvan, Inc., 
97 Conn. 207, 116 A 184. 


Tll.—Purington Pav. Brick Co. v. 


Jenkins, 165 Ill. A. 434. 
Iowa.—-Berkey v. Lefebure, 125 
Iowa 76, 99 NW 710. 
Kan.—Holton vy. McPike, 27 Kan. 


286. 
Ky.—Kerr v. Smith, 5 B. Mon. 552. 


La.—Jones v. Sanford, 163 La. 799, 
112 S 726; Thompson v. O’Leary, 146 
La. 843, 84 S 116. 


Lae Se gee wand v. Libby, 58 Me. 
42. 

Md.—Finkelstein v. Morganstern, 
144 Md. 387, 124 A 872; Penn Oil Co. 


v. Triangle Petroleum, etc., Co., 136 
Md. 559, 111 A 482. 


Mass.—Upton vy. Sturbridge Cotton 
Mills, 111 Mass. 446. 


Mich.—A. B. Klise Lumber Co. v. 
Hast Jordan Lumber Co., 166 Mich. 
537, 132 NW 104; Talcott v. Freed- 
man, 149 Mich. 577, 113 NW 13. 


Mo.—Parker Corn Co. v. Sexton, 
Holloway v. Moun- 
tain Grove Creamery Co., (A.) 209 
SW 325. 

Mont.—John S. Brittain Dry Goods 
Co. v.. Birkenfeld, 20 Mont. 347, 51 
P 268, 

N. Y.—Goodyear Tire, ete., Co. v. 
Vulcanized Products Co., 228 N. Y. 
Loy 26 N70; 


Or.—C. R. Shaw Wholesale Co. v. 


Hackbarth, 102 Or. 80, 198 P 908, 
201 P 1066 

Tex.—Clayton Oil, Vv. 
Langford, (Civ. A.) 386 oS 268. 


W. Va.—Carr v. Coffman, 70 W. Va. 
190, 73 SH 275. 


Wis.—Quaker Maid Corp. v. New 
Holstein Canning Co., 176 Wis. 279, 
186 NW 590. 


[a] One cannot rely on proposed 
modification ‘2 eich he has not as- 
sented. Kello Vv. . Mcohlich,s 2139 
Mich. 612, 102 Nw. 1057. 


[b] Subsequent assent.—Although 
a contract of sale is made without 


[§§ 217-218 


sale shall be operative it must be assented to by both 
Assent may, however, be implied from 


Except in some ju- 


reference to a proposition of the sell- 
er for inspection by the buyer at a 
point intermediate that of shipment 
and delivery, a subsequent accept- 
ance by the buyer of the proposition 
modifies the contract. Fraser v- 
Ross, 17 Del. 348, 41 A 204 


[ec] Conditional acceptance.—The 
contract remains unchanged where a 
proposition for a change is accepted 
conditionally and the offerer declines 
to accede to the condition. Segall v. 
Finlay, 126 Mise. 625, 213 NYS 540 
[aff 218 App. Div. 723 mem, 213 NYS 
895 mem]. 


[d] Counter propcesition made to 
a proposition to change the original 
agreement doés not show a modifica- 
tion of the latter. Talcott v. Freed- 
man, 149 Mich. 577, 113 NW 13. 


[e] One party need not accept or 
submit to a new offer of proposal 
of the other party. Ventura Refin- 
ing Co. v. Roseberg Oil Corp., 82 Cal. 
A. 648, 256 P 434; Striza v. First Nat. 


Bank, 97 W. Va. 359, 125 SEH 150. 
[f] Fraud -or coercion.—(1) <A 
modification will not be enforced 


where, at the time it was made, the 
situation of the parties was such as 
to negative the inference of volun- 
tary action by the party surrendering 
his vested rights. Barreda v. Craig, 
(Tex. Commn. A.) 222 SW 177 [rev 
(Civ. A.) 200 SW 868]. (2) How- 
ever, fraud or coercion in procuring 
a party to enter into a modified con- 
tract does not exist where he knows 
all the facts, and merely finds him- 
self at a disadvantage and liable to 
suffer loss. Gray v. Satuloff, 213 
3 He 105 S 666. 


U. S.—Buchman wv. 
Mis. Co.; 17 FY (2a) 983: 
Cal.—Streff v. Gold Medal Cream- 
ery Co. 96, Cala A. WS) 2435 P 8 si. 


Ill.—Jewell Belting Co. v. Hamil- 
ton Rubber Mfg. Co., 257 Ill. 238, 100 
NE 920 [aff 170 111. A. 343]. 


Mod.—Schweppe Grocer Co. v. 
lin, 83 Mo. A. 73. 


Okl.—Malarnee v. 


Millville 


No- 


Pauline Oil, ete., 


Cor 133" OklS 1925 2a Poet: Welch 
y, Pauline Oil, etc., Cox Les Okl. 122, 


Wash.—Smith v. Cadillac Motor 
Car Co., 152 Wash. 131, 277 P 453. 


Man.—Gaar Scott Co. vy. Mitchell, 
22° Man. 474, 


See Alton Mercantile Co. v. Booth 
Packing Co., 103 Kan. 412, 173 P 1074 
(discussing the point). 


{a] Change of parties.—(1) Where 
there has been a change of vendors, 
the acceptance of. the goods from the 
new vendor is an assent to the 
change (Atlantic Phosphate Co. v. 
Grafflin, 114_U. S. 492, 5 SCt 967, 29 
L.. ed. 921), (2) proviged the buyer 
has knowledge of the intent of the 
person furnishing the goods to sub- 
stitute himself as_ seller. (Boleh v. 
West Virginia Coal Co., 220 Mo. A, 
59, 286 SW 417). (3) But acceptance 
of payment from a third person does 
not effect a change of parties. Bark- 
ley 'v. Rensselaer, etc., R. Co., 71 N. 
Y. 205. (4) So an offer to ship the 
goods to one who has purchased the 
buyer’s business is not an assent to 
a change of parties. Downs wy: 
Marsh, 29 Conn. 409. 


52. J. I. Case Threshing Mach. Co, 
v. Puls; 158 Ill. A} 1. 

53. Cal—ZJ. K. Armsby Co. vy. 
Blum, 137 Cal. 552, 70, PB: 669. ; 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such failure, coupled with other circumstances, may 


be sufficient.>4 


[§ 219] 3. Consideration. An agreement to mod- 
ify a contract of sale must be supported by a new 
consideration,®® at least where the original contract 
of sale is completed or executed by one party;°° 
but it is otherwise, according to some authorities, 
where the original contract of sale is wholly execu- 
y,°’ the consideration of the original contract be- 
A sufficient consideration®® 


tor 
ing deemed sufficient.°8 


Conn.—C. & C. Electric Motor Co. 
v. Frisbie, 66 Conn. 67, 33 A 604. 


Kan.—Strong v. Alexander Milling 
Co., 120 Kan. 479, 243 P 1039, 


_Me.—Smith, Fitzmaurice Co. v. 
Harris, 126 Me. 308, 1388 A 3889. 


N. C.—Sterne v. Bay aris Milling 
Co., 178 N: C. 479, 101 SE 2 


Tex.—Templeman  v. 
A.) 212 SW 187. 
W. Va.—Carr v. Coffman, 70 W. Va. 
190, 73, SE 275. 


Wis.—Murphy v. Sagola Lumber 
Co., 125 Wis. 383, 103 NW 1113. 


54. Blanchard Planting Co. v. 
Sundbery, 168 La. 471, 122 S 585. 


55. Ala.—Montgomery County v. 
Sta iene. Nat. Bank, 200 Ala. 170, 


Ga.—Cody v. Automobile Financ- 
ing, 37 Ga. A. 452, 140 SE 634; An- 
derson v. International Harvester 
Co., 27 Ga. A. 533, 109 SE 417. 


Ill.— Hercules Powder Co. v. Row- 
an, 245 Ill. A. 291; Purington Pav. 
Brick Co. v. Jenkins, 165 Ill. A. 434. 


Iowa.—North American Ginseng 
Co. v. Gilbertson, 200 Iowa 1349, 206 
NW 610. 


ae (Civ. 


Mo.—State v. Cox, 
etc., Co. v. Farrar, (A.) 250 

Empire Plow Co. v. Ber- 
thold, ete., Lumber Co., (A.) 237 SW 
137; Wilt v. Hammond, 179 Mo. A. 
406, 165 SW 362. 


N. Y.—Altkrug v. William Whit- 
man Co., 185 App. Div. 744, 173 NYS 
669; Acme Wood Carpet Flooring Co. 
v. Braddock, 203 NYS 554; Porter v. 
Orensein, 180 NYS 418. 


Tex.—Clayton Oil, ete., Co... ‘v. 
Langford, (Civ. A.) 236 SW 268; Ter- 
rall v. Proctor, (Civ. A.) 172 SW 996. 


[a] Rule applied to agreement to: 
(1) Modify a contract of sale as to 
any of its terms. State v. Cox, (Mo.) 
250 SW 374. (2) Extend the time 
for delivery (North American Gin- 
seng Co. v. Gilbertson, 200 Iowa 1349, 
206 NW 610) (3 drs Sy payment (wilt 


250 SW. 374; 


v. Hammond, 179 Mo. A. 406, 165 SW 
362; Berkowitz oF “Die AD: Holding 
Corp., 229 App. Div. 443, 242 NYS 
615). (4) Pay an increased price. 


Acme Wood Carpet Flooring Co. v. 
Braddock, 203 NYS 554; Porter v. 
Orensein, 180 NYS 418. (5) Relieve 
the purchaser from payment of a 
portion of the purchase price. Mont- 
gomery County v. New Farley Nat. 
Bank, 200 Ala. 170, 75 S 918. See 
Barreda v. Craig, (Tex. Commn.. A.) 
222 SW 177 [rev (Civ. A.) 200 SW 
868] (where the sole consideration 
for a reduction in price wholly fails, 
the original contract price may be 
recovered). 

[b] Substituted contract cannot 
stand where it is identical with a 
former contract except that it places 
an additional burden upon the seller 
without consideration. Davis v. 
Chas. F. Luehrmann Hardwood Lum- 
ber Co., 212 Mo. A. 693, 246 SW 66. 


[c] Consideration held lacking.— 
Montgomery County v. New Farley 
Nat. Bank, ave Alas lO, Long Lois 
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may be found in a release or waiver of claims or ob- 


ligations under the old contract,®® a detriment or 


Schalk Chemical Co. v. R. W. Prid- 
ham, Coy 48. Cals A650; 19242 a0: 
Postell v. Joseph Bros. Lumber Co., 
240 Ill. A. 384; Holladay-Klotz Land, 
etc., Co. v. Beekman Lumber Co., 136 
Mo. A. 176, 116 SW 436; United Mer- 
chants’ Press v. Corn Products Re- 
fining Co., 76 Misc. 232, 134 NYS 578; 
Caruana vy. Prudential Spice Co., 178 
NYS 401; Panhandle Refining Co. v. 
Bennett, (Tex. Civ. A:) 18 SW (2d) 
923; Consumers’ Fertilizer Co. v. 
Badt, (Gex, i Civer A>). Lot SWa226: 
Whitsett v. Carney, (Tex. Civ. A.) 124 
SW 443. 


56. U. S.—Brunswig Grain Co. v. 
Anchor Grain Co., 10 F. (2d) 304. 


Colo.—Cofield v. Clark, 2 Colo. 101. 


Ga.—J. A. Fay, ete., Co. v. Dudley, 
129 Ga. 314, 58 SE 826. 


Kan.—Acme [Iron Co. v. Henne- 
berry Co., 103 Kan. 647, 175 P 986. 


Mich.—Bell v. Utley, 17 Mich. 508. 


Miss.—Hendricks v. Robinson, 56 
Miss. 694, 31 AmR 382. 


N. Y.—Standard Rice Co. v. Klip- 
stein, (245 "N.Y. 7315,/157 NE 151. 


Pa.—Cannon v. Young, 5 Pa. Dist. 
ThA NO vear CO; 239% 


Wis.—Murray v. Hamilton Beach 
Mfg. Co., 178 Wis. 624, 190-NW 460. 


57. Miss.—Sussman v. Sea Food 
Co., 127 Miss. 420, 90 S 116. 


Mo.— Peters, etc., Pottery Co. v. 
Folekemer, 131 Mo. A. 105, 110 SW 


5 


Or.—H. R. Wyllie China Co. v. Vin- 
ton, 97 Or. 350, 192 P 400. 


Tex.—Berkman v. D. M. Oberman 
Mfg. Co., (Civ. A.) 230 SW 838, 841 
[quot Cyc]. 


Wis.—Murray v. Hamilton Beach 
Mfg. Co., 178 Wis. 624, 190 NW 460; 
ee v. Bliss, 54 Wis. 187, 11 NW 
488. 


[a] - No consideration other than 
mutual consent is necessary.—South 
Carolina Cotton Growers’ Co-op. AS- 
soc. v. Weil, 220 Ala. 568, 126 S 6387; 
Southern Fuel Co. v. Southern R. Co., 
21 -FAlae Sop, 10S) bbs vCunrry = Ve 
Boeckeler Lumber Co., (Mo. A.) 27 
SW (2d) 473. 


58. See cases Supra note 57. 
59. See cases infra this note. 
[a] Particular new or modifying 


agreements held supported by consid- 
eration.—Canadian Nat. pC Oneevis 
George M. Jones Co., 27 F. (2d) 240 
[aff 14 F. (2d) 852]; Paine v. Manistee 
Tanning Co., 279 Fed. 340; Shaffer 
v. West Tennessee Grain Co., 271 Fed. 


820; Capitol Food Co. v. Mode, 112 
AK) (G5, hOO OVW nOocs) WO UL OTE iV 
Thurston, 107 Kan. 868, 191 P S75; 


Hercules Powder Co. v. Harry T. 
Campbell Sons Co., 156 Md. 346, 144 A 
510, 62 ALR 1497; Borden v. Fine, 
212 Mass. 425, 98 NE 1073; Cragin v. 
Eaton, 133 Miss. 151, 97 S532, 34 ALR 
508; J. W. Jenkins Music Co. v. Wil- 
son, (Mo. A.) 209 SW 987; Welch v. 
Mischke, 154 Mo. A. 728, 136 SW 36; 
Handal v. Spechler, 201 App. Div. 278, 
194 NYS. 2163" 5. J. Little; ete: Co. V. 
Madison Paper Stock Co., 169 NYS 


disadvantage to one of the parties,®°* or the mutual 
promises, agreements, or obligations of the parties.°? 


[§ 220] 4. Form. 
changed or modified by a subsequent writing,®* oral 
agreement,°+ or conduct and course of dealing.®® 
The rule allowing 
only where the original contract is oral,®” but even 


A contract of sale may be 


parol modification®® apples not 


104; York Metal, etc., Co. v. Cyclops 
Steel Co., 280 Pa. 585, 124 A 1752; 
Street v. Smith Bros. Grain Co., (Tex. 
Civ. A.) 274 SW 643; Baker v. Lov- 
orn, (Tex. Civ. A.) 262 SW 508; Tyler 
Box, etc., Co. vi City Nat. Bank, (Tex. 
Civ. A.) 185 SW 352. 


60. Ind.—Plano Mfg. Co. v. Kesler, 
15 Ind. A. 110, 43 NE 925. 


Iowa.—Nelson v. Hagen, 
705, 31 NW 875. 


Ky.—Paducah Grain, ete., Co. 
Marshall, 196 Ky. 673, 246 SW 30. 

Mo.—Curry v. Boeckeler Lumber 
Co., (A.) 27 SW (2d) 473. 

Tex.—Berkman v. D. M. Oberman 
Mfg. Co., (Civ. A.) 230 SW 838, 841 
[quot Cyc]. 

61. George M. Jones Co. v. Cana- 
dian Nat. RR: Co., 14> >(2d) 28525 
South Carolina Cotton Growers’ Co- 
op. Assoc. v. Weil, 220 Ala. 568, 126 S 
637; Smith v. Plummer, 5 Whart. 
(Pa.) 89, 34 AmD 530; Berkman v. 
D. M. Oberman Mfg. Co., (Tex. Civ. 
A.) 230 SW 8388, 841 [quot Cyc]. 

62. Ala.—South Carolina Cotton 
Growers’ Co-op. Assoc. v. Weil, 220 
Ala. 568, 126 S 637. 


Miss.—Sussman, 


72 Iowa 


Vv. 


etc.,, (Co. vi Sea 


Food Co.,/127 Miss. 420, 90 S 116. 


Mo.—B. F. Coombs, ete., Commn. 
Co. v. Block, 130 Mo, 668, 32 SW 1139. 


N. Y.—Burne v. Van Raalte Co., 202 
App. Div. 189, 195 NYS 601. 


Pa.—Producers’ Coke Co. v. Hoover, 
268 Pa. 104, 110 A 738. 


Tex.—Clayton Oil, ete., Co. v. Lang- 
ford, (Civ. A.) 286 SW 268; Berkman 
v. D. M. Oberman Mfg. Co., (Civ. A.) 
230 SW 888, 841 [quot Cyc]; Terrall 
v. Proctor, (Civ. A.) 172 SW 996. 


63. Trevas & Shack, Inc. v. Napel 
Mills Co., 241 Mass. 452, 1385 NE 477. 


64 U. S.—In re Naylor Mfg. Co., 
135 Fed. 206. 


D. C.—Cumberland Hydraulic Ce- 


ye. etc., Co. v. Wheatley, 9 App. 
Towa.—Aldrich v. Price, 57 Iowa 


151, 9 NW 376, 10 NW 339. 


Mass.—Trevas & Shack, Ine. v. Na- 
pel Mills Co., 241 Mass. 452, 185 NE 


477; Walker’ Bros. Co. v. Cox, 238 
Mass. 211, 180 NE 219. 
N. H.—Robinson y. Batchelder, 4 N. 


H. 40. . 


N. Y.—Archibald v. Panagoulopou- 
los, 233 N. Y. 478,135 NB 857; Bail- 


lard i Freideberg, 177 App. Div. (15; 
164 NYS 912; Orguerre v. Luling, 1 
Hilt. 383. 3 


R. I.—HEHnos v. Enos, 48 R. I. 470, 
138 A 865. 


Vt.—Hunt v. Thurman, 15 Vt. 336, 
40 AmD 683. 


65. Patterson v. Bonura, 8 La. A. 
449; Trevas & Shack, Ine. v. Napel 
Mills Co., 241 Mass. 452, 185 NE 477. 

Implication of assent from conduct 
see supra § 218 

66. See supra text and note 64. 

67. Flanagan v. Compton, (Ind. A.) 
171 NE 388, 
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where it is in writing,®® and according to some,®® 
although not other,’° authorities, even where it pro- 
vides that no modification thereof shall be binding 
Also the rule permitting written 
modification’? applies where the original contract 
is verbal;‘*” but where the contract is oral, the sub- 
sequent transmission of invoices does not as a mat- 
ter of law show the substitution of the invoices in 
whole or part as a written contract.”® 


A party who asserts that 
a contract of sale has been changed or modified has 
the burden of proving the change or modification*+ 
by clear and convineing evidence.*® 
relevant evidence is admissible for the purpose of 
showing a change or modification of the contract.7® 
When a modification is reduced to 
writing, a consideration is presumed.‘ 
tion of acceptance of a proposition to alter the con- 


unless in writing. 


[§ 221] 5. Evidence. 


Presumptions. 


68. Garner Mfg. Co. v. Cornelius 
Lumber Co., 165 Ark. 119, 262 SW 
1011; Clements v. Cook, 112 Wash. 


217, 191 P 874. See Hiltop Sand Corp. 
v. Simpson, 225 App. Div. 467, 233 
NYS 348 (a written contract under 
seal cannot be modified by a subse- 
quent executory parol agreement; but 
in so far as the parol agreement is 
executed, it is binding). 

69. General Electric Co. v. Nation- 
al Contracting Co., 178 N. Y. 369, 70 
NE 928. 


70. Ross Milling Co. v. Giliberti, 
3 La. A. 5. 

71. See supra text and note 63. 

72. Marcus v. Armer, 117 Tex. 368, 


5 SW (2d) 960, 60 ALR 672 [answer 
to cert questions conformed to (Civ. 
A.) 7 SW (2d) 1119]. 

73. Lalime v. Hobbs, 255 Mass. 189, 
151 NE 59. 

74. U. S.—Swinehart Tire, etc., Co. 
v. William Whitman Co., 266 Fed. 45. 


Ala.—Owensboro Wagon Co. v. 
Benton Mercantile Co., 204 Ala. 415, 
85 S 723. 

Ark.—Shull v. Walrath, etc., Lum- 
ber Co., 168 Ark. 94, 269 SW 372- 


Cal.—Mahana v. Los Angeles Engi- 
neering, etc., Co., (A.) 257 P 136 [82 
Cal cAY ILO. 256 P2797. 


Ky.—Buskirk-Rutledge Lumber Co, 
v. Browning, 206 Ky. 353, 267 SW 198. 


La.—Bates v. S., etce., Vulcanizing 
Co., 10 La. A. 459,121 S 337. 


Me.—Viles v. Kennebec Lumber Co., 
118 Me. 148, 106 A 431. 


Mo.—Fuller vy. Presnell, 
SW 502. 


N. C.—Sterne v. Bay State Milling 
(Choy BIFES INI On CHAS OR RSH 4a 


[a] Substitution of seller.—Plain- 
tiff, delivering ties ordered from an- 
other, has the burden of showing that 
defendant expressly or impliedly 
agreed to substitute him as the sell- 
er. Bolch v. West Virginia Coal Co., 
220 Mo. A. 59, 286 SW 417. 


75. Lamborn v. Log Cabin Prod- 
ucts Co., 291 Fed. 435. 


[a] Evidence held sufficient to 
show, or to warrant or suStain a find- 
ing, that: (1) The contract of sale 
was changed or modified. Wilson v. 
Farmers El. Co., (Jowa) 200 NW 698; 
Capital Iron Works Co. v. Finney, 103 
Kan. 128, 172 P 999; Ginz v. Axelrod, 
235 Mass. 143, 126 NE 359; Dudley v. 
Wye, 230 Mass. 350, 119 NE 790; Cup- 
ples Co., Manufacturers, v. Mooney, 
(Mo. A.) 25 SW (2d) 125; Birkett v. 
Nichols, 184 N. Y. 315, 77 NE 374; 
Street v. Smith Bros. Grain Co., (Tex. 
Civ. A.) 274 SW 643. And see Wood- 


(A) 233 


SALES 


brief space of 


sale will not be 


Competent and : 
whom given.°° 


or replaced by a 
tion of fact for 


No presump- 


bridge Ice Co. v. Semon Ice Cream 
Corp., 81 Conn. 479, 71 A 577 (where 
plaintiff, after agreeing to sell de- 
fendant ice for a year at a certain 
price, notified him that an increased 
price would be thereafter charged, 
defendant’s acceptance of the ice and 
payment of the increased price was 
strong evidence of a modification of 
the original contract). (2). + DBhe 
minds of plaintiff and defendant met 
on a proposition to modify the con- 
tract. Mt. Vernon-Car Mfg. Cov. 
Hirsch Rolling Mill Co., 285 Mo. 669, 
227 SW 67. And see Fink v. Grand 
Traverse Packing Co., 249 Mich. 12, 
227 NW 700 (evidence held sufficient 
to raise reasonable inference that 
seller agreed to modification). (38) 
The time for payment of purchase- 
money notes was extended. Enos v. 
Enos, 48 R. I. 470, 188 A 865. (4) 
The contract was only changed, and 
not entirely abrogated. Partin v. 
Hawkins, (Tex. Civ. A.) 257 SW 571. 
(5) A note for interest was a separate 
transaction, not connected with a 
modification of the contract. Tupper 
Vittles 8G. Cal eAcnd.0;) 2:6 0sue 608% 
(6) There was no modification of the 
terms of the contract as to payment 
or delivery. Swinehart Tire, etc., Co. 
v. Whitman, 266 Fed. 45. (7) A writ- 
ten contract was not modified by an 


oral one. Silvers Box Corp. v. Boyn- 
ton Lumber Co., (Tex. Civ. A.) 297 
SW 1059. (8) A new and substituted 


contract was entered into. Gottlieb 
Ve alt Sine OC alamAe Zoo meuion: 
446. (9) Nothing was said, at the 
time a substituted oral contract was 
made, about committing its terms to 
writing. Producers’ Fruit Co. v. God- 
dard,- 75 Cal! A. 73'7;\ 24302 68655 (10) 
No new contract was entered into. 
Lucas HW. Moore Stave Co. v. Kennedy, 
212 Ala. 193, 101 S 894; Stone v. Por- 
ter-Burnham Co., 47 Cal. A. 448, 190 
P 830. (11) There was an agreement 
for substituted delivery under the 
original contract, rather than a sub- 
stitution of a new contract of sale. 
Dworsky v. Braunstein, 167 Minn. 
334, 209 NW 14. 


[b] Evidence held insufficient to 
show change or modification of con- 
tract.—Pitkin-Holdsworth Worsted 
Co. v. Meislin, 254 Fed. 595; In re 
Bellevue Pipe, etce., Co., 189 Fed. 169; 
Josloff v. Falbourn, 32 Del. 433, 125 
A 349; Buskirk-Rutledge Lumber Co. 
v. Browning, 206 Ky. 353, 267 SW 198; 
Wall v. Hardwood Mfg. Co.,.127 La. 
959, 54. S 300; Bates v. S. & P. Vul- 
eanizing Co., 10a. A; 459, 121 S 337; 
Scullin Steel Co. v. Mississippi Val- 
ley Iron Co., 308 Mo. 458, 273 SW 95; 
Mintz v. Buick Motor Co., 194 NY¢t+ 
42; Gutman v. Weisbarth, 178 NYS 
Suis (Go By Murty ines iw. HullerviGan= 
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tract arises from the silence of the offeree during a 


time.7® Also a forfeit expressly 


placed to secure the performance of a contract of 


presumed extended to cover a sub- 


sequent supplemental agreement, based on a different 
consideration, for the sale of other goods not in- 
cluded in the first contract.7° 
agreement for the sale and delivery of merchandise 
contemplates its delivery on written orders, and or- 
ders for the same are received, it is not to be assumed 
that such orders are substituted for the contract in 
whole or in part, unless the orders are inconsistent 
with the contract and are accepted by the party to 


Where a valid oral 


[§ 222] 6. Province of Court and Jury. Whether 
or not a contract of sale has been changed, modified, 


new agreement is ordinarily a ques- 
the jury..1 But where the alleged 


neries Co., 269 Pa. 85, 112 A 148. 


76. Minnesota, etc., Paper Co. v. 
Swenson Evaporator Co., 281 Fed. 622: 
McAnelly Hardware Co. v. Bemis 
Bros. Bag Co., 208 Ala. 394, 94 S 567; 
Producers’ Coke Co. yv. Hoover, 268 
Pa. 104, 110 A 733; Davis v. Asso- 
SS Nees Fruit Co., 128 Wash. 239, 222 


[a] For example, where apples 
were sold f. o. b. shipping point, evi- 
dence that the buyer had warehouses 
at other points, but not at the ship- 
ping point, is admissible to support 
its contention that, when it found 
that the seller was unable to deliver 
a full carload lot, the contract was 
modified to provide for delivery ata 
point where the buyer maintained a 
warehouse and could fill the car. 
Davis v. Associated Fruit Co., 128 
Wash. 239, 222 P 490. 


77. American Fruit Product Co. v. 
Davenport Vinegar, etc., Works, 172 
Iowa 683, 154 NW 1081. 

78. Wyatt Coal Co. v. Detroit Edi- 
Son €o.,°8°R. ((2d)) 245: 

79. Collins-Decker Co. v. Crump- 
ler, (CBex. (Civa A>) 3242S Ww 3863 


80. Hitner v. Diamond State Steel 
Co., 197 Fed. 850. 


81. Iowa.—Wilson y. Farmers’ El. 
Co., 200 NW 698. 


Me.—Viles v. Kennebec Lumber Co., 
118 Me. 148, 106 A 481. 


Mass.—Lubell v. Rome, 
13, 1386 NE 607. 

Mich.—Jennings Farms v. Watson- 
Higgins Milling Co., 218 Mich. 65, 187 
NW 253. 

Minn.—International Harvester Co. 
of America v. Swenson, 135 Minn. 141, 
160 NW 255. 


Mo.—Fuller v, 
SW 502. 


N. J.—Solof v. Arcady Farms Mill- 
ing Co., 6 N. J. Mise. 722, 142 A 564; 
Steckel v. Cavanagh, 6 N. J. Mise. 
174, 140 A 401. \ 

N. Y¥.—Fulton y. Nationel Aniline, 
etc., Co., 228 App. Div. 152, 289 NYS 
166. 

[a] Particular questions for jury 
include: (1) Mutual assent. Man- 
hattan Mills, ete., Mfg. Co. v. Edward 
Pp. Allis Mis. ‘Co.,. GKan.) 54 -P 689; 
Caulfield v. Motor Specialties Co., 245 
Mass. 420, 139 NE 502; Steckel v. 
Cavanagh, 6 N. J.. Mise. 174, 140 A 
401; Eppens, ete., Co. v. Littlejohn, 
27 App. Div. 22, 50 NYS 251 [aff 164 
ING WeE UA SOND) al ely en gUNS  y4 
(2) Want of consideration. Ross- 
Saskatoon Lumber Co. v. Turner, etc., 
Lumber Co., (Mo. A.) 253 SW 119. 


[b] Not matter of law.—Where 


243 Mass. 
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modification is evidenced by writings, the construc- 
tion of the writings is a question of law for the 


court. 8? 


[§ 223] 7. Operation and Effect. 
is effective from the time it is agreed upon.s* 
so far as it has superseded the original contract of 
sale, in whole or in part, a new, changed, or modified 
contract, rather than the original contract, is con- 
If the new agreement covers substantial- 
ly the entire subject matter of the original contract, 
the original will be regarded as merged in the subse- 
On the other hand, a contract of - 
sale is not merged in or superseded by, a subsequent 
contract between the same parties relating to a dif- 


trolling.*4 


quent contract.§> 


plaintiff agreed to sell defendant ice 
for a stated period at a certain price, 
and subsequently notified defendant 
that a different price would be charg- 
ed, the latter’s acceptance of the ice 
and payment of the increased price 
did not, as,a matter of law, modify 
the contract. Woodbridge Ice-Co. v. 


Semon Ice Cream Corp., 81 Conn. 479, 
Al Aer 772 
82. Talcott v. Freedman, 149 Mich. 


577, 113 NW 13. 


83. Emerick Candy Co. v. Newton, 
27 Ga. A. 489, 108 SH 831. 


84 U. S.—Gerseta Corp. w. Mogi, 
17 F. (2d) 699; Wood v. Brighton 
Mills, 297 Fed. 594. 
ton }Oil- Co., 208 Ala. 535,~.94' S, 559; 
Home Guano Co. v. International 
Agricultural Corp. 204 Ala. 274, 85 
S 713; Roquemore vy. Vulcan Iron 
Works, 151 Ala. 643, 44 S 557, 160 
Ala. 311, 49 S 389. 


Ark. 
ply Co., 136 Ark. 507, 206 SW 894. 
Cal.—Boothe v. Squaw Springs Wa- 
Lere©o., 142 Cals 513, 76, 38p- 
Ga.—McGregor v. Bensinger Self- 
Adding Register Co., 86 Ga. 439, 12 


ot 683; Wilson v. Paulsen, 57 “Gar 
Iowa.—Aldrich v. Price, 57 Iowa 


151, 9 NW 376, 10 NW ,339. 


La.—Thomas v. Kennedy, etc., Co., 
9 La. A. 233, 119 S 882. 


Md.—Hercules Powder Co. v. Har- 
ry T. Campbell Sons Co., 156 Md. 346, 
144 A 510, 62 ALR 1497. 


Miss.—Cragin v. Eaton, 133 Miss. 
151, 97'S 532, 34 ALR 508. 


Mo.—Gray v. Cooper, 217 Mo. A. 592, 
274 SW 941. 


N. M.—Bonner v. Otto, 
395, 246 P 902. 


N. Y.—General Electric Co. v. Na- 
tional Contracting Co., 178 N. Y.’ 369, 
70 NE 928; Arkell v. Borenstein, 188 
App. Div. 158, 176 NYS 581. See Tay- 
lor v. Kurzrok, 214 App. Div. 308, 212 
NYS 133 (where an alteration of the 
contract abrogates a provision that 
delivery shall be made to the buyer, 
and the contract no longer contains 
a requirement of delivery to the buy- 
er or at a particular place, the sell- 
er’s place of business becomes the 
place of delivery under Personal Prop. 
L. § 124). 


31_N. M. 


Tex.—J. I. Case Threshing Mach. 
Col v.*Lochridge, (Civ. %A:) 195 “SW: 


266. 


Vt.—Drew v. Edmunds, 60 Vt. 401, 
15 A 100, 6 AmMSR 122. 


Wash.—Parker v. Advance Thresh- 
CriCorn/ by Wash, .505y 135 “P229. 


{a] Rule applied.—(1) Where the 
parties entered into a new agree- 
ment that the buyer should examine 
all the goods, accept and pay for such 
as he selected, and hold the balance 
for the seller, the seller may not 
maintain an action for the purchase 
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ferent subject matter,®® even though the later con- 
tract postpones payment thereunder until settlement 


is made under the earlier contract;** and when the 


A modification 
In 


price of goods which the buyer did 
not select. Reichel v. Standard Rice 
COs nC ecod4eNG was On UL uINEo) OG. 
(2) Where plaintiff agreed to sell de- 
fendant rags, and they were sent by 
defendant to a customer after they 
were found to be defective, on plain- 
tiff's request that they be forwarded, 
and the customer rejected them, and 
plaintiff requested defendant to order 
the customer to shoddy the rags at 
plaintiff's expense, plaintiff is not en- 
titled to recover from defendant for 
goods sold and delivered. Ackerman 
v. L. Rosenbaum, Inc., 191 NYS 333 
(3) Lathes are manufactured accord- 
ing to contract where, during the 
process of manufacture, changes in 
construction are introduced by agree- 
ment with the buyer or his duly au- 
thorized agent. A. D. Granger Co. v. 
Universal Mach. Corp., 193 App. Div. 
234, 188 NYS 711, 189 App. Div. 905, 
178 NYS 875. 

85. Colo.—Brown v. Holloway, 
Colo. 461, 108 P 25. 

Ga.—Poland Paper Co. v. Foote, etc., 
Co., 118 Ga. 458, 45 SEH 374; Byrd v. 
Campbell Printing Press, etc., Co., 90 
Ga. 542, 16 SE 267 

Me.—Patten v. Hood, 40 Me. 457. 

Mich.—Leffel v. Piatt, 126 Mich. 
443, 86 NW 65; Osborne v. Baker, 103 
Mich. 247, 61 NW 509. 

Mo.—Peters, ete., Pottery Co. 
Folckemer, 131 Mo. A. 105, 110 sw 
598. 
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N. Y.—Farrell v. Ryan, 107 App. 
Div., 609, 94 NYS 850; Shull v. Os- 
trander, 63 Barb. 130; Keeney v. Ma- 
son, 49 Barb. 254; Frost Veneer Seat- 
ing Co. v. Atlantic Cabinet Co., 174 
NYS 15. 


Pa.—Stiles v. Seaton, 200 Pa. 114, 
49 A 774 


tigen advay Pottery Co. v. H. E. 
Horne Co., 117 Wis. 1, 983 NW 823. 


[a] Reinstatement of former con- 
tract.—Where the parties to a run- 
ning contract for the delivery of 
goods during its life made a new con- 
tract for the sale of the same goods, 
the buyer giving an order thereunder, 
stating that, if only a portion of the 
goods ordered were taken, the bal- 
ance should not apply under the for- 
mer contract, and the seller replied 
that the first contract had to be con- 
sidered in force if the second were 
broken, and the buyer assented, the 
seller had a right to revive the first 
contract on breach of the second. 
Lawlor v. Magnolia Metal Co., 33 App. 
Div. 356, 53 NYS 960. 


86. Sterling-Midland Coal 
Great Lakes Coal, etc., Co., 
IN, DAG 


87. Read’s 


CouwNs 
240 Ill. 


Drug Store v. Hessig- 


Ellis Drug Co., 93 Ark. 497, 125 SW\ 
434. 


88. Carruthers v. McMurry, 175 
Iowa 173, 39 NW 255; Sterling v. 
Rogers, 25 Wend. (N. Y.) 658. 

89. Brooke vy. Waring, 7 Gill (Md.) 


. 


ters covered by the modification,‘ 
terms, conditions, or provisions other than those 
modified®* unless such conditions are directly re- 
lated to the modified conditions.®+ 
of a contract after its breach does not waive damages 


new 2greement is merely collateral, the original con- 
tract is not merged therein.*® 
fication becomes a part of the original contract,®® 
and is as obligatory upon the parties as if originally 
a part of the contract;°° it does not abrogate or su- 
persede the original contract®! except as to the mat- 


Also, a mere modi- 


92 


nor does it affect 


A modification 


[a] Contract as modified consti- 
tutes one contract.—Bridgeport Hard-. 
ware Mfg. Corp. v. Bouniol, 89 Conn. 
254, 93 A 674. 


2 90. Brooke vy. Waring, 7 Gill (Md.) 


[a] Invalidity of modification as 
to creditors affects the whole con-- 
tract to the same extent as if it had 
been a part of the original contract. 
H. B. Claflin Co. v. Kern, 55 Fed. 578. 


91. Bridgeport Hardware Mfg. 
eas, v. Bouniol, 89 Conn. 254, 93 A 


92. Barham v. Vickers, 122 Wash. 
439, 210 P 803. 


[a] Abrogation by particular 
agreement held confined to quantity 
and time of delivery. Thomson v. 
Meyercord Co., 174 NYS 732. 


93. U. S.—Youqua v. Nixon, 30 F, 
Cas SINOr sis oy Petr Cy OC. 221 
Cal.—Hot-N-Kold Corp. v. 
(A.) 288 P 687. 
Ill.—Purington Paving Brick Co. v. 
Jenkins, 165 Ill. A. 434. 


Todd, 


Ind.—O’Ferrall v. Vancamp, 124 
Ind. 336, 24 NE 134. 
Iowa.—Bryant v. Sears, 49 Iowa 


373; Gammar v. Borgain, 27 Iowa 369. 


Mich.—E. C. Humphreys Co. v. 
Rathbone Mfg. Co., 207 Mich. 405, 174 
NW 119. 


N. M.—Amarillo Hardware Co. v. 
McMurray, 15 N. M. 562, 110 P 833. 


N. Y.—Partola Mfg. Co. v. General 
ppetaice: Co, 234 Neo Yo 320;.137 NE 


Wash.—Blake-Rutherford Farms 
Co. Vv.) Holt. Mfg. Co... (0 Wash 192, 
126 P 418. 


[a] Modification as to time or 
terms of payment does not affect: (1) 
Provision as to delivery. E. C. Hum- 
phreys Co. v. Rathbone Mfg. Co., 207 
Mich. 405, 174 NW 119; Partola Mfg. 
Co. v. General Chemical Co., 234 N. Y. 
B20% ) laity INDE ee OMe (2) Warranty. 
Blake- Rutherford Farms Co. v. Holt 
Mfg. Co., 70 Wash. 192, 126 P 418. 


[b] Where contract is severable as 
to each installment shipped, it stands 
unmodified as to goods remaining un- 
shipped, irrespective of any change 
or modification as to any prior ship- 
ment. Yerxa v. Randazzo Macaroni 
Mfg. Co., 315 Mo. 927, 288 SW 20. 


94 T. Wilce Co. v. Kelley Spiele 
Co., 180 Mich. 319, 89 NW 957 


[a] Where second contract was 
not to be performed until first was 
completed, an extension of the time of 
performance of the first operated to 
extend that of the second, and the 
seller was guilty of a breach of the 
second contract in refusing to deliv- 
er under it upon the completion of 
the first, although it was after the 
time named for the delivery. Pinck- 
bee v. Dambmann, 72 Md. 173, 19 A 
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for the past breach unless the terms of the modifica- 
tion expressly or impliedly show such waiver.?° 

Change of purchasers. Where there has been an 
assent to a change of purchasers, the original pur- 
chaser is released,®® and the one substituted becomes 
liable as an original purchaser.®* 


Permissive or conditional modification. A modi- 
fication of the contract allowing delivery to be made 
at a different time or place,’ or providing for a 
different time of payment,®® must be performed in 
order to be available as a defense or excuse. How- 
ever, where a new arrangement allows the seller to 
fill the contract. practically at his own pleasure, he 
is not in default for failure to make delivery at any 
special time.! If the modification is conditional, it 
eannot be taken advantage of unless the condition 
is complied with.2 Where the buyer agrees to a 
change of material, not absolutely, but only upon 
the seller’s guaranty of ultimate performance, the 
seller will be held to his guaranty.® 


Where property is resold to the original seller by 
a written contract which does not mention notes giv- 
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en by the original buyer for the balance of the pur- 


‘chase price, they are not affected by the new con- 


tract.* 


Accepted repudiation of modification. The obliga- 
tory force of a modification disappears where the 
modification is repudiated by one party and the other 


' party accepts the repudiation.? 


[§ 224] B. Rescission‘°—1. By Agreement of Par- 
ties’—a. Provision in Original Contract’—(1) In 
General. Provisions in a contract of sale for its re- 
scission, cancellation, or termination for certain 
specified reasons may be so worded and construed 
as to reserve to, or confer upon, a party, a right or 
option to rescind,® or they may be so worded and 
construed as not to confer an option to cancel or 
rescind,!® but rather to contemplate an ipso facto 
cancellation upon the happening or occurrence of a 
stipulated event or condition. 


[§ 225] (2) Exercise of Option—(a) In General. 


_A right or option to cancel or rescind, reserved in, or 


conferred by, a contract of sale, may be exercised 
for,12 and only for,+* the reasons specified in the 


95. Peak v. International Harvest- 
er Co., 194 Mo. A. 128, 186 SW 574. 


96. Smith v. Plummer, 5 Whart. 
(Pa.) 89, 34:-AmD 530. 


97. Ellis v. U. S. Fertilizing, etc., 
Co., 64 Ga. 571; Sloan v. Van Wyck, 
47 Barb. (N. Y.) 6384 [aff 4 Abb. Dec. 
250, 5 Transcr. A. 98]. 


98. Cease vy. Cockle, 76 Ill. 484; 
Bacon v. Cobb, 45 Ill. 47; Bamberger 
v. Burrows, 145 Iowa 441, 124 NW 333; 
Stiff v. Stevens, (Tex. Civ. A.) 21 SW 
295; Stiff v. Fisher, 2 Tex. Civ. A. 
346, 21 SW 291. 

Wee Weiss v. Marks, 23 Pa. Super. 

1. Neuss v. Lane Cotton Mills, 167 
Man 13h 1188 485. 

2. U. S.—Pierson v. wens 285 Fed. 
774 [aff 285 Fed. 769, 773]. 

Md.—Van Camp Packing Co, v. 
Smith, 101 Md. 565, 61 A 284, 

Mich.—Scully v. Detroit Iron Fur- 
nace Co., 132 Mich. 333, 93 NW 885. 

Mo.—Empire Plow Co. v. Berthold, 
etce., Lumber Co., (A.) 237 SW 1387; 
Gilfillan v. Welsh, 174 Mo. A. 1, 160 
SW 32. 

Tex.—Heierman v. Robinson, 26 
Tex, Civ. A. 491, 68 SW 657. 

[a] Condition held operative to re- 
quire seller to make complete deliv- 
ery. Courier-Herald Pub Corrie 
American Type Founders’ Co., 34 Ga. 
A. 478, 180 SE 80. 


3. Michigan Lubricator Co. v. On- 
tario Cartridge Co., 275 Fed. 902. 


4. Siler v. Colosimo, 89 Ind. A. 680, 
166 NE 667. 

5. Clayton Oil, etc., Co. v. Lang- 
ford, (Tex. Commn,. A.) 293 SW 559 
[aff (Civ. A.) 286 SW 268]. 

6. Cross references: 

Avoidance of sale or purchase, or con- 
tract therefor, by infant see In- 
fants §§ 75, °79, 81, 96. 

Dissolution or suspension of contract 
by war see War [40 Cyc 321]. 

Rescission of contract: 

Genérally see Contracts § 621 et 

seq. 

Of sale: 

At auction see Auctions and Auc- 
tioneers *§§ 44, 
Authority of agent as to see 
Agency §§ 225, 242, 243. 
Conditional sale see infra § 1190. 
Of: 
Corporate stock see Corpora- 


tions §§ 667, 688, 865-873, 
1066-1076. 

Logs see Logs and Logging § 
90. 


Rescission of contract:—Continued 
Of sale:—Continued 
Of :—Continued 

Motor vehicles see Motor Ve- 
hicles §§ 289, 292, 294, 296—- 
299, 315, 335, 338 

Municipal bonds Bee Municipal 
Corporations § 4191. 

Within statute of ewe see 
Frauds, Statute of § 419. 
Termination oes contract generally 

see supra § 20 
7. Cross vatecchoulh 
ee Op a or approval see infra §§ 


Sale or return see infra §§ 470-474. 


8. Operation and effect of rescis- 
sion ‘ed agreement see infra § 279. 


9. . S.—Morriss v. Hudson Motor 
Car ay 24 F, (2d) 806. 


Ala.—Capital Fertilizer Co. v. Ash- 
Sey AN tees Co.,f 202) Aida 92 e9 


Ky.—Kentucky- Block Cannel Coal 
Co, v. Milroy Milling Co., 208 Ky. 676, 
271 SW 1070. 

Mich.—Bay State Milling Co. v. 
Saginaw Baking Co., 225 Mich. 557, 
196 NW 204. 

Nebr.—-Omaha Nat. Bank v. Kraus, 
62 Nebr. 77, 86 NW 906. 


N. Y.—Gallup v. Sterling, 22 Misc. 
672, 49 NYS 942. 


Pear ae oe v. Shaw, 61 Pa. Super. 
oO. 

Philippine-—Guevara v. Pascual, 12 
Philippine 311. 


Tex.—Nunn vy. Brillhart, (Commn. 
A.) 242 SW 459 [aff (Civ. A.) 2380 
SW 862]. 

AON Ems SPSL v. McIntyre, 

Wash.—John S. Hudson, Ine., v. 
Power Plant Engineering Co., 154 
Wash 172, 281, P)s24: 

[a] Provision is valid.—Republic 
Coal Co, v. W. G. Block Co., 195 Iowa 
321, 190 NW 530; Smalley v. Hend- 
rickson, 29° N. J. Ui: 371. 


{b] Partial cancellation.—Partic- 
ular contract provisions have been 
construed (1) to authorize the can- 
cellation of a part of the contract 
(Young v. Flickinger, 75 Cal. A. 171, 
242 P 516), (2) or to confer an op- 
tion to cancel the credit and terms 
thereof, but not the contract (Peieris 
v. Newburger, 202 App. Div. 471, 195 
yy 142 [aff 2386 N. Y. 537, 142 NE 
ih ; 


10. Cleveland, ete., Brewing Co. v. 
Charles S. May Co., 292 Fed. 235; 


LS Vite 


Interstate Iron, etc., Co. v. North- 
western Bridge, ete., Co., 278 Fed. 
50 [certiorari den 258 U, S. 628 mem, 
42 SCt 461 mem, 66 L. ed. 799 mem]. 


{a] Memorandum, “Guaranteed 
against our own decline,” given by 
the seller at the time of ‘making 
a sale, does not reserve to the pur- 
chaser the right to rescind the con- 
tract at will, but is a mere assur- 
ance that the seller will not decline 
to fill the order, and imposes no oth- 
er duty than is implied by law. Buist 
Me Fao Drug Co., 96 Ala. 292, 11 


11. Cleveland, ete., Brewing Co. v. 
Charles S. May Co., 292 Fed. 235 [aff 
296 Fed. 701]; Interstate Iron, etc., 
Co. v. Northwestern Bridge, ete., Co., 
278 Fed. 50 [certiorari den 258 U. S. 
628, 42 SCt 461, 66 L. ed. 799]; Clark 
ViCox, [1920]L K. B. 139: 


Termination of contract upon hap- 
pening of poten hy Gone renee gen- 
erally see supra § 208 


12. Lowas Republic Coal’ {Conve 
W. G. Block Co., 195 Iowa 321, 190 
NW 321. 


Ky. —Southern Coal? éte:y Coty. 
Bowling Green Coal Co., 161 Ky. 477, 
170 Sw 1185. 


Mich.—Dow Chemical Co. v. De- 
troit Chemical Works, 208 Mich. 157, 
175 NW.269, 14 ALR’ 1200; Cadillac 
Mach. Co. v. Mitchell- -Diggins Iron 
Co., 205 Mich. 107, 171 NW 479. 


N. C.—hLittle v. Fleishman, 177 N. 
C. 21, 98 SE 455 


Philippine keusters v. Pascual, 12 
Philippine 311. 


Wash.—Greenwood v. Internation- 
al Harvester Co., 122 Wash. 603, 211 
Prag: 

Eng.—Scheepvaart Maatschappij 
Gylsen v. North African Coaling Co., 
SD kt pd os Ow LOCO eC On Gees Sons, 
Ltd. v. Leethan & Sons, Ltd., 84 ib 
Jia BZ TOU 


[a] Seller’s option to cancel con- 
tract.—A contract by which plaintiff 
agrees to sell fertilizer, and defend- 
ants agree to buy, having no oth- 
er consideration than their mutual 
promises and providing that plaintiff 
may cancel it at any time, is void 
for lack of mutuality of engagement, 
so that defendants may refuse to buy, 
although plaintiff manufactures and 
tenders fertilizer. American Agricul- 
tural Chemical Co. v. Kennedy, 103 
Va. 171, 48 SE 868. 


13. Ind.—Semon v. Coppes, ete., 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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contract. 


reseind.!& 


Insolvency after performance. 


after he has fully performed.? 


Partial rescission. Under a contract of sale giving 


Cone isp Ind. A. 8hL, 
AmSR 171. : 
Ky.—Johnson v. McClard, 231 Ky. 
374, 21 SW (2d) 478. 
Mass.—Reliable Waste Co. v. Wa- 
Yara Mills, 238 Mass. 496, 131 NE 
Miss.—Swann v. West, 41 Miss. 104. 
gins: Y.—Levine v. Field, 114 NYS 
Pa.—Southwark Mills Co. v. Slepin, 
46 Pa. Super. 296.. 


(4 NEV 415 -2E1 


Wash.—Kent Lumber, etc., Co. v. 
Montborne Lumber Co., 150 Wash. 
ot, 22 ©) 967. 

14. Meyer Milling Co. v. Baker, 
(Mo. A.) 10 SW (2d) 668; Guevara 
v. Pascual, 12 Philippine 311. 

15. Meyer Milling Co. v. Baker, 


(Mo. A.) 10 SW (2d) 668. 

[a] Waiver.—(1) A right to re- 
scind conferred by contract may be 
waived (Gibson v. Adams, 98 W. Va. 
671, 127 SE 514), (2) but, of course, 
the facts in a particular case may 
be insufficient to show a waiver or 
loss of the right (Republic Coal Co. 
v. W. G. Block Co., 195 Iowa 321, 190 
NW 530; Rathbone v. Virginia Iron, 
etc., Co., 198 App. Div. 889, 191 NYS 
210 [aff 2384 N. Y. 642, 138 NE 480]). 


16. Guevara v. Pascual, 12 Philip- 
pine 311. 
[a] Evidence held to show that 


consignor exercised contract option 
by calling for return of wagons, 
freight prepaid, plus agreed deprecia- 
tion, and that consignees agreed 
thereto. Studebaker Corp. v. Smith, 
35 Ga. A. 279, 133 SE 40. 


[b] Failure to assent to increased 
prices.—Where contract for sale of 
cartons to be shipped in monthly in- 
stallments over a period of months 
gave seller the right to change the 
prices for any 60-day period accord- 
ing to market conditions subject to 
buyer’s right to cancel balance of 
eontract on failure to agree to 
changed price, buyer’s failure to as- 
sent to increased prices on seller’s 
revision thereof and to recognize sell- 
er’s right to make such revision op- 
erated as a cancellation of the un- 
filled orders. National Can Co. v. 
Robert Gair Co., 138 Md. 330, 113 A 
858. 

[c] Failure to ship, when re- 
quested, upon thirty days’ terms as 
provided in the contract, cannot, of 
itself, be construed as a cancella- 
tion of the contract, where the con- 
tract right of the seller to cancel up- 
on noncompliance by the buyer with 
any term of the contract is not the 
exclusive remedy of the seller, the 
contract also providing that, upon im- 


Also the mere existence of a ground for 
exercising the option does not operate as a rescis- 
sion or eancellation;!* a party is not compelled to 
exercise the option;!® and to do so, he must take 
some affirmative action indicating an intention to 
Contract provisions as to the manner of 
exercising the option are controlling.!? 
of the other party is not a condition precedent to 
the exercise of the right or option;+® and where a 
contract reserving to one party the right to rescind 
is incomplete, either party may rescind.?® 

The sole purpose 
of a contract provision conferring an option upon one 
party to close the contract upon the insolvency of the 
other party is to protect the former against possible 
defaults which may arise through the insolvency of 
the latter;?° and the option may not be exercised 
where the insolvency of a party does not arise until 


. SALES 


The consent 


Gurnee 
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the purchaser the right to return any part of the 
goods when found bad, he need rescind the contract 
only as to the portion found bad.?? 


[§ 226] (b) Notice, Tender, or Return. 
exercise of the option by the buyer it is usually nec- 
essary that he should return the property,?* or give 
the seller notice of his election;?* but the seller may 
by stipulation relieve the buyer of the obligation to 
return the property or give notice;?° a return is not 
necessary where it is impossible;?® and formal no- 
tice is not required where the other party has knowl- 
edge equivalent to notice.?* 
clines to receive the property,?® a mere offer to re- 
turn is insufficient under a provision requiring re- 
The tender or return must be uncondition- 
al,?° and ordinarily must be made at the place desig- 
nated in the option;*®! but where, although the con- 
tract provides for a return at the place of business of 


On the 


Unless the seller de- 


the seller’s agent, such agent has no place of business, 


pairment of the credit of the buyer, 
the seller may, aS a condition to per- 
formance on his part, require pay- 
ment in advance or satisfactory se- 
curity and, in effect, eliminate the 
contract provision as to thirty days’ 
terms. Wessel v. Seminole Phos- 
phate Co., 13 F. (2d) 999. 

17. Iowa.—McCormick Harvesting 
Mach. Co. v. Brower, 88 Iowa 607, 55 
NW 537; King v. Towsley, 64 Iowa 
75, 19 NW 859: 


Minn.—Avery Planter Co. v. Peck, 
80 Minn. 519, 88 NW 455, 1083. 


Mont.—Schultz v. O'Rourke, 18 
Mont. 418, 45 P 634. 

Nebr.—Sandwich Mfg. Co. Vv. 
Feary, 34 Nebr. 411, 51 NW 1026; 
Hdgérly v. Gardner, 9 Nebr. 130, 1 
NW 1004. 

Pa.—Wright v. Bristol Patent 


Leather Co., 26 Pa. Dist. 207. 


See Youssoupoff v. Widener, 246 N. 
Y. 174, 158 NE 64 (option or privilege 
of repurchase may be exercised only 
upon compliance with the conditions 
stated in the contract). 


18. Thornton v. Wynn, 
CU, 5S: ). 9183.5 GivTased.5 95:5 
Glass, 5 B. Mon. (Ky.) 11; 
ve Bonner, 14 La. 214; Carter. v. 
Walker, 31 S. C. L. 40. See Young 
v. Paris, 69 Ill. A. 449 \(the option 
yee be revoked by the other par- 
a 

197-Kratt vwiesims) 1) Tex. Ais Civ. 
Cas. § 404. 

20. Hauck Food Products Corp. v. 
Stevenson, 203 App. Div. 308, 197 
ie 34 [rev 118 Misc. 31, 192 NYS 
42). 

21. Hauck Food Products Corp. v. 
Stevenson, supra. 


12 Wheat. 
Coombs v. 
Patterson 


22. -P.,.J. Sore. Co., v...Crouse, 88 
Hun 246, 34 NYS 741. 
23. Iowa.—King v. Towsley, 64 


Iowa 75, 19 NW 859. 

Mo.—Walls v. Gates, 6 Mo. A. 242. 

Nebr.—Clark v. Deering, 29 Nebr. 
293, 45 NW 456. 

N. J.—Smalley v. Hendrickson, 29 
Na te) duane. 


Pa.—Wright v. Bristol Patent 
Leather Co., 26 Pa. Dist. 207, 
Tenn.—Knoxville Tract. Co. v. 


Manchester Mfg. Co., (Tenn. Ch. A.) 


59 SW, 173. 

[a] Question for jury.—Whether 
or not a party has so contracted as 
to relieve himself from the obliga- 
tion of returning or tendering the 
property where he wishes to rescind 
a sale is a question for the jury, 
where the contract is an oral one. 
Smalley v. Hendrickson, 29 N. J. L. 


it is sufficient to return the property to the original 


371. 


24. Cavers El. Co. v. Droge El. 
Co.; 7185 dtowa 1075; 171 NW 97696; 
Smalley v. Hendrickson, 29 N. J. L. 


371. 


[a] Notice may be sent to address 
stated in contract.—Bonnett-Brown 
Sales Serv. Co. v. Denison Morning 
Gazette, (Tex. Civ. A.) 201 SW 1044. 


[b] Rule of association as to no~ 
tice is inapplicable where the con- 
tract is not within the terms of the 
rule. Paris Oil, ete., Co. v. Carstens 
Packing Co., 60 Tex. Civ. A. 68, 126 
SW 1182. 


[c] Notice held sufficient.—Com- 
mercial Realty, etc., Co. v. Dorsey, 
114 Md. 172, 78 A 1099; Rathbone v. 
Virginia Iron, ete., Co., 198 App. Div. 
889, 191 NYS 210; Houston Packing 
Co.ve- Cuero), Cotton Oil, ete” Cox 
(Tex. Commn. A.) 255 SW 168 [rev 
(Civ. A.) 241 SW 502]. 


25. Schultz v. O’Rourke, 18 Mont. 
418, 45 P 634; Smalley v. Hendrick- 
Son; 292N Use 


26. Lyons v. Stills, 97 Tenn. 514, 
387 SW 280 (by reason of death of 
animal sold). 


27. J. Maury Dove Co. v. New 
Hae Coal Co., 150 Va. 796, 148 SE 


28. Champion Mach. Co. v. Mann, 
42) Kan.) 372, 22 RP: 4172) Jessop ve 
Ivory, 158 Pa. 71, 27 A 840. See Mc- 
Cormick Harvesting Mach. Co. v. 
Knoll, 57 Nebr. 790, 78 NW 394 (no- 
tice given by the buyer to the seller’s 
agent of a rescission of an executory 
contract of sale, together with an 
offer to deliver the property to the 
agent, is a sufficient tender of the 
return of the property to work a re- 
scission, where, although there is no 
direct refusal of the offer to return, 
the agent requests a further trial). 


29. McCormick Harvesting Mach. 
Co. v. Allison, 116 Ga. 445, 42 SE 778; 
Malsby v. Young, 104 Ga. 205, 30 SE 


854; Hoover v. Doetsch, 54 Ill. A. 65; 
Edgerly v. Gardner, 9,Nebr. 130, 1 
NW 1004, 

[a] Property held subject to sell- 


er’s order.—A mere notice by the pur- 
chaser,. under a contract that if a 
machine sold shall not work it shall 
be returned after four months, that 
the machine is held subject to the 
seller’s order is not a compliance 
with the contract. Dickey v. Win- 
ston Cigarette Mach. Co., 117 Ga. 131, 
43 SDH 493. 

80. Pitt’s Sons’ Mfg. Co. v. Spitz- 
nogle, 54 Iowa 36, 6 NW 71; Walls 
v. Gates, 6 Mo. A. 242. 

31. Malsby v. Young, 104 Ga. 205, 
30 SE 854, 


/ 
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place of delivery,?? provided the seller is given 
prompt notice of such action;*? and where no place 
for delivery on return is specified the buyer is not 
required to return the property until he has been 
informed where he should leave it.*4 
the buyer, under the terms of the contract, to return 
goods remaining unsold by him at the expiration of 
a specified time is not forfeited by his failure to make 
payments according to the terms of the contract.*®® 
Some contracts are construed to permit the seller to 
rescind without previously restoring the status quo®® 
by returning installments of the purchase price paid 
by the buyer ;*? but in the absence of any agreement 
for forfeiture of payments made by the buyer, they 
must be returned to him on rescission by the seller.*® 


[§ 227] (c) Time. Where a contract of sale con- 
taining an option to rescind prescribes the time with- 
in which it may be exercised, such condition must be 
complied with,?® and a failure to comply therewith 
According to some,*! but 


terminates the option.*° 


32. Paulson v. Osborne, 35 Minn. 
90, 27 NW 208, 37 Minn. 19, 33 NW 2. 


33. Paulson vy. Osborne, supra. 
Time generally see infra § 227. 


34. Westinghouse Co. vy. Gainor, 
130 Mich. 393, 90 NW 52. 


35. Ramsey v. Hessig-Ellis Drug 
Co; 32) OK, 157, 122 P 662. 


86. Republic Coal_Co. v. W. G. 
Block Co., 195 Iowa 321, 190 NW 530. 


37. Gibb v. Redway Mfg. Co., 20 
Mise. 43, 45 NYS 329. 


38. Bushong v. Edwards, 52 Pa. 
Super. 376. 


39. Patten v. Smith, 5 Conn. 196; 
Malsby v. Young, 104 Ga. 205, 30 SH 
854; McCaskey Register Co. v. Redd, 
145 Mo. A. 185, 130 SW 109; South- 
wark Mills Co, v. Slepin, 46 Pa. Su- 
per. 296. 


fa] Rule applied.—Where a pur- 
chaser reserves a right to cancel by 
a certain date, he.must adopt a mode 
of notice that will reach the seller 
within the time reserved; and hence 
a letter of cancellation, mailed with- 
in the reserved time, but too late to 
reach the seller within such time, is 
insufficient. McCaskey Register Co. 
v. Redd, 145 Mo. A. 185, 130 SW 109. 


40. Patent Title Co. v. Stratton, 89 
Fed. 174; Patten v. Smith, 5 Conn. 
196; Hotchkiss v. Oliver, 5 Den. (N. 
Y.) 314; Wilson y. Davis, 5 Watts 
1 (Ses Reid (IBZ FAN ayn GN 

41. Watson v. Rice, (Tex. Civ. A.) 
166 SW 106. 

42. Sturgis v. Whisler, 145 Mo. A. 
148, 130 SW 111. 


43. Del.—Coverdale v. Rickards, 
22 Del. 467, 69 A 1065. 
Tll.— Pennell vy. McAfferty, 84 Ill. 


ie 
n.—Bauman _ v. 
Kan "166, LOW Pp s4ar8. 
Mich.—Singer Mfg. Co. v. Cullaton, 
90 Mich. 639, 51 NW 687. 
Minn.—Paulson v. Osborne, 35 
Minn. 90, 27 NW 203. 


McManus, 79 


Mo.—Meyer Milling Co. v. Baker, 
(A.) 10 sw (2d) 668. 
Nebr.—Clark v. Deering, 29 Nebr. 


293, 45 NW 456; Seiberling v. Brau- 
er, 24 Nebr. 510, 39 NW 591. 

N. C.—Davidson Hardware Co. v. 
Delker’ Bros. Buggy (Co., 170 N.C. 
298, 86 SE 958. 

Wash.—John S. Hudson, Ine. v. 
Power Plant Engineering Co., 154 
Wash. 172, 281 “P 324; Brooks v. 
Trustee Co., 76 Wash. 589, LGePa L152; 
50 LRANS 594, 


SALES 


The right of 


eral. 


[a] What is reasonable time de- 
pends upon circumstances of each 
particular case. Clovis Fruit Co. v. 
California Wine Assoc., 40 Cal. A. 
AS Alta es POs 

[b] Question for jury.—(1) What 
is a reasonable time to exercise the 
option to rescind is a question for 
the jury. Warder v. Bowen, 31 
Minn. 335, 17 NW 948; Meyer Milling 
Gas w. Baker, (Mo. A.) 10 SW (2d) 668. 
(2) Where the facts on the issue 
whether a buyer, under an agreement 
authorizing the return of the goods 
bought on their being unsatisfactory, 
offered to return the goods within a 
reasonable time, were in dispute, the 
question was for the jury, to be de- 
termined by the nature of the arti- 
cles sold, the usual course of the 
particular business, and the other 
circumstances. Coverdale  v. Rick- 
ards, 22 Del. 467, 69 A 1065. 


{c] Time held reasonable.—A per- 
son who purchases bonds without 
knowledge of their value and in re- 
liance upon a promise that if at any 
time he becomes dissatisfied they 
will be taken back and the money 
paid for them returned with interest 
acts within a reasonable time where 
he gives a notice immediately upon 
a default in the payment of interest, 
although several: years after the 
sale. Fitzpatrick v. Woodruff, 96 N. 
Y. 561 [aff 48 N. Y. Super. 556]. 


[d] Delay of six years is unrea- 
sonable.—Brooks v. Trustee Co., 76 
Wash. 589, 136 P 1152, 50 LRANS 
594. > 


44. J. Maury Dove Co. v. New Riv- 
er: Coal Co., 150 Va. 796, 148 SH 317. 


45. J. Maury Dove Co. v. New 
River Coal Co., supra. 


46. Avery v. Cullen, 15 Cal. A. 413, 
114 P 1022; Johnston v. Trask, 116 
Na inl oO; 32 NE lg D AmSR 394, 
5 LRA 630. 


47. Pierce v. Lukens, 144 Cal. 
{Cie REN 


48. Mangan v. U. S., 254 U. S. 494, 
41 SCt 157, 65 L. ed. 370. 


[a] Fact that advances have been 
made to purchaser to be paid out of 
the proceeds of goods to be consigned 
to the creditor does not give the cred- 
itor such a lien on the goods as will 
prevent the purchaser from entering 
into an agreement with the seller to 
rescind the sale. Clemson vy. David- 
son, 5 Binn. (Pa.) 392 


397, 


49.. U. S.—Mangan v. U. S., 254 
ULIS) 494 N40 SCt loge Gonia med: a 30 
[afi 54 €t, Cl. 207]. 

Ark.—Orto v. Sweatt, 161 Ark. 621, 


[§§ 226-228 


not other,*? authorities, a buyer who, under the con- 
tract, has an option to rescind until a specified time, 
may defer rescission until that time, notwithstanding 
he has acquired knowledge of facts entitling him to 
rescind at an earlier date. 
must be exercised within a reasonable time.*® <A 
stipulation for cancellation of the contract upon im- 
pairment of credit confers a continuing right or priv- 
ilege,** which differs from the right arising upon a 
breach by the other party\of an affirmative condition 
in the contract.*® 


Delay is excused where it is due to persuasion by 
the other party*® or where the conduct of the other 
party renders it impossible to exercise the option 
within the prescribed time.*? 

[§ 228] b. Subsequent Agreement—(1) In Gen- 
Where the rights of third persons are not in- 
volved,*® a sale or contract te sell may be rescinded 
by agreement or mutual consent of the parties,*® as 
by an unconditional acceptance by one party of a 


In any event the option 


256 SW 856. 


Cal.—Hogan yv. Anthony, 52 Cal. A. 
L585 Uo Sh Pea 

re SONG v. Beard, 42 Ida. 115, 
243 P 8238. 

nae —Mortensen vy. Frederickson, 
190 Iowa 832, 180 NW 977; Rice, etce., 
St. Louis Shoe Co. Vv. Oransky, 184 
Iowa 6, 166 NW 690. 

La.—Pratt Engineering, ete., Co. v. 
toon Sugar Co, 135 ta: 179, 65 S 


N. Y.—Babcock v. Bonnell, 80 N. 
Y. 244 [aff 44 N. 2 Super. 568]; 
yee v. Wolf, 4'Mise. 535, 24 NYS 


Or.—Massey v. Becker, 90 Or. 461, 
176 P 425. 

Va.—Hoge v. Prince William Co- 
Op. Exch., erat Va. 676, 126 SE 687. 


Eng.—Smith v. Field, 5 T. .R. 402, 
101 Reprint 225; Salte vy. Field, 5 Tv. 
Raed LOM Reprint 119. 

“A contract to sell may be rescind- 
ed by agreement of the parties.” 
Molloy v. Beard, 42 Ida. 115, 117, 243 
P 823. 

[a] Particular contracts held can- 
celed or rescinded by agreement or 
mutual consent.—Cooper v. Kulp, 214 
Ala. 286, 107 S 808; Motor Wheel 
Corp. v. Childs, 153 Ark. 178, 240 SW 
417; Lubeck’s Inv. Co. v. Voris, 68 
Cal. A. 652, 229 P 1025; Peterson v. 
Wagner, 52 Cal. A. 1,198 P 25; Hogan 
v. Anthony, 40 Cal. A. 679, 182 P 52; 
Skillman Lumber Co. yv. Love, 214 
Mich. 399, 183 NW 210;:' Scheer v. F. 
P. Harbaugh Co., 165 Minn. 54, 205 
NW 626; Kineto Mach. Co. v. Ugland, 
146 Minn. 44, 177 NW 1018; Ullman 
v. C. C. Wormer Mach. Co., 210 N. Y. 
41, 103 NE 766; Standard Fabrics 
Corp. v.-Hob Mfg. Co., 199 App. Div. 
508, 191 NYS 821; Whaley Lumber 
Co. v. Reliance Brick Co., (Tex. Civ. 
A.) 2 SW (2d) 911; Lynch v. Denman 
Lumber Co., (Tex. Civ. A.) 270 SW 
225; Megeath v. Ashworth, 57 Utah 
564, 196 P’ 338; Schwab Safe, etc., Co. 
v. Snow, 47 Utah 199, 152 P 171; Deno 
v. Hersh, 158 Wis. 502, 149 NW 145; 
Adolph Lumber Co. v. Meadow Creek 
Lumber Co., 58 Can. S. C. 306; And 
see Finlay v. Swirsky, 98 Conn. 666, 
120 A 561 (renunciation by agree- 
ment). 

[b] Contract may be 
abandoned (1) by the parties. 
Clure v. Alberti, 190 Cal. 
204; Shimizu v. Nojiri, 59 Cal. <A. 
375, 211 P 40. (2) The lapse of time 
may be so great as to give rise to an 
inference that the parties have mu- 
tually abandoned the contract. Pearl 


mutually 
Mc- 
348, 212 Pe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 228] 


proposal to that effect by the other party,®°® or by 
one party’s acceptance of,°! assent. to,°? or acqui- 
escence in,°* rescission, repudiation, or abandonment 
and this is true, even though 
one party has previously waived his right to re- 
While mutual assent or a meeting of the 
minds of the parties is essential to a rescission by 
agreement,°> and a contract of sale is not rescinded 
by a subsequent contract unless the latter purports to 
rescind or modify the former,®® covérs the entire 
subject matter of the former,®’ or is so inconsistent 
therewith that both cannot stand,°’ nevertheless the 
agreement to rescind may be by parol,®® or the agree- 


by the other party; 


seind.®*4 


Mill Co., Ltd. v. Ivy Tannery Co., Ltd., 
[1919] lie iey 78. See Hallett, etc., 
Piano Co. v. Starr Piano Co., 85 Oh. 
St. 196, 97 NE 377 (where more than 
four months have elapsed, and neither 
party has done anything to complete 
the transaction, either party may 
treat the contract as rescinded). (3) 
Abandonment by both parties differs 
from a rescission by one party for 
cause in that no notice is required. 
Dowling-Martin Grocery Co. v. J. C. 
Lysle Milling Co., 203 Ala. 491, 83 S 
486. (4) Notice of election of one 
party to rescind for cause see infra § 
272. 

50. Tatterson v. Kehrlein, 88 Cal. 
Avwe4s 26a) Ue 285.0 Ling ov.) Born, 2't 
Hawaii 652, 660 [cit Cyc]; Finer v. 
Bingham, 220 App. Div. 665, 222 NYS 
389 [aff 1247 Ne Y.211, 160 NE 13]; 
Flynn v. Ledger, 48 Hun 465, 1 NYS 
235; Salte,v.. Field;\5-T.-R- 211, 101 
Reprint 119. 

[a] Application of general rules.— 
An offer and acceptance of rescission 
“are governed by the same rules as 
govern the inception of contracts gen- 


erally.” Tatterson vy. Kehrlein, 88 
CainA. 34, 263 P 285, 290. 
51. Hickman v. Aldridge, (Tex. 


Civ, AS) 21. SW 2d)" 341 
Brianger, 13 Sask. L. 27. 


[a] Lack of obligation to accept.— 
Where the buyer renounces the con- 
tract, the seller is under no obligation 
to accept the renunciation and treat 
the contract as abandoned or annulled. 
Beaumont Oil Mill Co. v. Sander, (Tex. 
Civ. A.) 203 SW 372. 

52. Benoit Constr. Co. v. Shreve- 
port Brick, etc., Co., 159 La. 1096, 106 
S 652; Massey v. Becker, 90 Or. 461, 
176 P 425. 


53. Boyd v. Second Hand Supply 
@ou 14> Ariz,. 36,, 123 -P. 619; Benoit 
Constr. Co. v. Shreveport Brick, etc., 
Go., 159 La. 1096, 106 S 652+ Has- 
brouck Flooring Co. vy. United Cork 
Cos., 185 App. Div. 717, 173 NYS 847. 
See Walter N. Kelley Co. v. Auto Body 
Co., 219 Mich. 486, 189 NW 188, 223 
Mich. 613, 194 NW 518 (discussing 
the point); Fayette-Kanawha Coal 
Co. v. Lake, etc., Coal Corp., 100 W. 
Va. 232, 130 SE 488 (like holding as 
to elimination of part of contract). 

54. Hogan v. Anthony, 52 Cal. A. 
158, 198 P 47. 

Waiver generally see infra §§ 251- 
256. 

Soe Wee ie Galrclase) EC. wi GOn” UV. 
Washington Dehydrated Food Co., 294 
Fed. 765. 

Ala.—Robinson v. Pogue, 
257, 5 S 685. 

Iowa.—Bringolf v. Parkhurst Auto 
Co., 192 Iowa 1038, 186 NW 11; Berk- 
ey Vv. Lefebure, 125 Iowa 76, 99 NW 
710. 

Me.—Simpson v. Emmons, 116 Me. 
14, 99 A 658. 

Mich.—Ft. 
Newaygo Portland Cement Co., 
Mich. 360, 202 NW 977. 
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Baldwin v. 


86 Ala. 


Dearborn Coal Co. v. 
230 


SALES 


Mo.—Lonsdale Grain Co. v. Canton 
ee Co., 195 Mo. A. 452, 193 SW 


Pa.—Rees v. R. A. Bowers Co., 280 
Pa. 474, 124 A 653. 


Tenn.—J. P. Gentry Co. v. Margo- 
lius, 110 Tenn. 669, 75 SW 959; Ault 
v. Dustin, 100 Tenn. 366, 45 SW 981. 


Tex.—Perry v. Smith, (Civ. A.) 180 
SW 160. 


Ont.—Geddes v. American Nat. Red 
Cross, 17 OntWN 43. 


{a] If assent is induced by fraud 
or mistake the agreement to rescind 
is of no effect. Byers v. Chapin, 28 
Oh. St. 300. 


_[b] Unaccepted offer is insuffi- 

cient.—Keystone Mfg. Co. v. Hamp- 
ton, 1241 Ala 241 be 3 Si bo2co harris 
v. Rowland, 23 Ala. 644; Doud v. 
Jackson, (Cal. A.) 283 P 107 [foll 
Ewer v. Jackson, (Cal. A.) 283 P 1101; 
Francis v. Merkley, 59 Cal. A. 196, 
210 P 437; Boston Lumber Co. v. Pen- 
dleton, 102 Conn. 626, 129 A 782; Wat- 
son v. E. E. Naugle Tie Co., 159 Mich. 
174, 123° NW 589; Proctor, et¢., Dis- 
tributing Co. v. New Albany Whole- 
sale Grocery Co., 131 Miss. 2838, 95 S 
440; Kennedy v. Hasselstrom, 40S. D. 
61, 166 NW 231; 
1 Patt.’ & Hy (Va-)* 2:06) (2) "Failure 
of seller of saws to answer buyer’s 
letters respecting his inability to pay 
for them, or its decision to ignore his 
offer to settle by returning saws, is 
evidence that seller was not content 
with his proposals and refused to ac- 
cept them. Branch Saw Co. v. 
Bryant, 174 N.C, 355,93 SE 839. 


[c] Proposition not accepted with- 
in reasonable time is unavailable. 
McGregor-Noe Hardware Co. v. Live- 
Say, 85 Mo. A. 271. 


{d] Failure to reply to proposal 
to rescind does not constitute an ac- 
ceptance thereof. Baltimore, ete., R. 
Co. v. Steel Rail Supply Co., 123 Fed. 
655, 59 CCA 419; Robinson v. Pogue, 
86 Ala. 257, 5 S 685. 


{e] Acceptance substituting new 
condition for one made in the offer 
does not effect a mutual rescission. 
Gloekler v. Painter, 272 Pa. 131, 116 
A 110. 


{f] Particular contracts held not 
abrogated or rescinded by agreement 
or mutual consent.—Phillips v. Stark, 
65 Cal. A. 136, 223 P 443; Hogan v. 
AMENOMV AD coc le An loss) 98 lesa i 
Adams v. Guiraud, 69 Colo. 112, 169 
P 580; Spring Coal Co. v. Quemahon- 
ing Coal Co., 97 Conn. 116, 115 A 635; 
Josloff v. Falbourn, 32 Del. 433, 125 A 
3849; Foss-Hughes Co. v. Norman, 32 
Del. 108, 119 A 854; Pass v. Briggs, 
231 Ill. A. 214; Mortensen v. Fred- 
erickson, 194 Iowa 1365, 191 NW 150, 
29 ALR 55; Amor v. Diaz, 13 La. A. 
342, 128 S 48; Tallulah Cotton Oil Co. 
v. McLemore, 7 La. A. 729; Simpson 
v. Murphy, 229 Mich. 449, 201 NW 464; 
Crawford v. Boyes, 211 App. Div. 293, 
207 NYS 280; Phez Co. v. Salem Fruit 
Union, 103 Or. 514, 201.P 222, 205 P 


Graham v. Bardin, 


[55 C.J.] 257 


ment or consent may be implied from acts, conduct, 
or declarations.°° 
or cancel is conditioned upon the performance of a 
specified act by the buyer, the rescission or cancel- 
lation is not effective unless the condition is per- 
formed®! within a reasonable time ;%? 
second order or contract. for the purchase of differ- 
ent property does not become final, a clause therein 
providing that it cancels a prior contract does not 
become final and effective.®* 

Province of court and jury. Ordinarily the ques- 
tion of whether or not there has been a mutual re- 
scission of a contraet of sale, or a part thereof, is 


Where an agreement to rescind 


or where a 


970, 25 ALR 1090. 


56. Berkey, v. Lefebure, 125 Iowa 
TES 499 INI a 7di0o 


57. Berkey v. lLefebure, supra; 
Smith v. Cadillac Motor Car Co., 152 
Washadl3i. 271% e453. 


58. Berkey v. Lefebure, 125 Iowa 
76,99 NW 710. 

[a] Short delay in shipment.—(1) 
The fact that the seller accedes to or 
complies with the buyer’s request for 
a short delay in shipment does not 
rescind or terminate the contract 
(Herzfeld Lumber Co. v. Langley, 18 
Ala. A. 485, 93 S 378; National Cash 
Register Co. v. Hill, 136 N. C. 272, 48 
SE 637, 68 LRA 100), (2) where both 
parties continue to treat the contract 
as in force (Herzfeld Lumber Co. v. 
Langley, supra). 

59. U. S.—Monte Vista Farmers’ 
Co-op. Produce Co. v. Bemis Bros. Bag 
Co., 294 Fed. 8. 


PY Ste St v. Shelton, 3 B. Mon. 
Mich.—Skillman Lumber Co. 


Yi 
Love, 214 Mich. 399, 183 NW 210. 


Mo.—Guaranty Veterinary Co. v. 
Kessler, (A.) 239 SW 159. 


Nebr.—Bryant y. Thesing, 46 Nebr. 
244, 64 NW 697. 


N. Y.—Socony Burner Corp. v. Mec- 
Clare, 134 Mise. 58, 235 NYS 290 [aff 
241 NYS 842 mem]. 

Wash.—Dignan v. Spurr, 
309, 28 P 529. 

60. U. S.—Florence Min. Co. v. 
Brown, 124 U. S. 385, 8 SCt 531, 31 L. 
ed. 424; Monte Vista Farmers’ Co-op. 
Produce Co. v. Bemis Bro. Bag) Co. 
294 Fed. 8. 

Cal.—Tatterson v. Kehrlein, 88 Cal. 
A. 34, 263 P 285. 


Ill.—Julius Levin Co. v. Rosenfield, 
230 Ill. A. 126. 


Towa.—Mortensen v. Frederickson, 
190 Iowa 832, 180 NW 977. 


Mass.—Hanson v. Wittenberg, 205 
Mass. 319, 91 NE 383. 


Mich.—Skillman Lumber Co. 
Love, 214 Mich. 399, 183 NW 210. 

Minn.—Avery Planter Co. v. Peck, 
80 Minn. 519, 883 NW 455, 1083. 

N. ¥.—Hart v. Haight, 10 NYS 798. 

Pa.—Terry v. Wenderoth, 147 Pa. 
519, 23 A 763. 


S. D.—Greder v. Stahl, 22 S. D. 139, 
115 NW, 1129. 


Wash.—West Coast Shingle Co. v. 
Markhams Shingle, 50 Wash. 681, 97 
P 801. 

Ont.—Bingham v. Mulholland, 25 U. 
Cul Pra LOr 

61. Lightfoot v. Strahan, 
444; Campbell Co. v. Watson, 
Ciy. A.) 234 SW 929. 

62. Campbell Co. v. Watson, (Tex. 
Civ. A.) 234 SW 929. 

63. Add-Index Corp. v. Griffith, 224 
Ky. 739, 7 SW (2d) 207: 


3 Wash. 


Vv. 


GerAlar 
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one of fact for the jury;** but the court should de- 
termine the issue where the alleged agreement to 
rescind is in writing and undisputed and its terms 
are free from ambiguity and uncertainty;°°> and both 
parties may have ignored the contract for so long a 
time that it will, as a matter of law, be deemed to 
have been terminated by mutual abandonment.°® 


[§ 229] (2) Consideration. The mutual release 
of the rights of the parties under the contract of sale 
is regarded as a sufficient consideration for an agree- 
ment to rescind®? so much of the contract as remains 
unexecuted.®® Indeed, to constitute a mutual re- 
scission there must of necessity be a mutual release 
of further obligations under the contract.®® 


As to seller. Where the seller has executed the 
contract by delivery of the subject matter, an agree- 
ment to rescind is not binding upon him unless it is 
supported by a valuable consideration.*° 


As to buyer. There is sufficient consideration for 
the promise of the buyer to return the property and 
forfeit all payments made where he is not only re- 
leased from all further obligation under the con- 
tract, but is also given the right to retain the pos- 
session and use of, and receive the income from, the 
property for a specified time.” 


[§ 230] (3) Restoration of Status Quo—(a) In 
General. To constitute a mutual rescission there 
64. Ark.—American Hardwood 


Lumber Co. v. Milliken-James Hard- 
wood Lumber Co., 140 Ark. 544, 216 


agreed (Tuttle 
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buyer has failed to make payment as [a] 


Constr. Cos .136 Mo: A, 309,117, SW 


[§§ 228-231 


must be a restoration of the status quo.** However, 
where the minds of the parties have met upon a 
proposition to rescind the sale, a stipulation by the 
seller to return the money received is unnecessary,** 
as the law requires him to return the money as a 
consequence of the agreement.’* Also, a rescission 
of the sale by mutual agreement. is not rendered in- 
valid by the failure of the seller to return to the 
purchaser a worthless check.*® 


[§ 231] (b) Return, Retaking, or Resale of Goods. 
If a contract of sale is fully executed redelivery of 
the goods is necessary to complete an agreement to 
rescind.*® While this requirement is fulfilled by a 
constructive delivery,77 as where the vendee holds 
the goods as bailee for the seller,7* or where the 
seller directs the buyer to destroy the property,’® 
especially if the sale is not fully executed by pay- 
ment of the price,®° yet where there is an actual de- 
livery it must be unconditional,’ and a return of a 
portion of the goods operates as a rescission pro 
tanto only.*? If the buyer is willing to acquiesce in 
a cancellation made by the seller without right, he 
has a right to tender back the goods received under 
the contract ;°* and a rescission by consent may arise 
or be implied from a return of the property coupled 
with other matters,** as where the return is in com- 
pliance with a demand of the seller®® or is in pursu- 
ance of a new contract based upon a valuable con- 
Rule applied where the agree- 


ment contemplates, or is conditioned 
upon, a return of the property. Riv- 


Bracey-Howard 


SW 23. 

Iowa.—C. L. Percival Co. v. 
207 Iowa 245, 222 NW 886. 

Mass.—Hobbs v. Columbia Falls 
Brick Co., 157 Mass. 109, 31 NE 756. 

N. Y.—Timme v. Steinfeld, 214 App. 
Div. 611, 213 NYS 110. 

Pa.—Rees v. R. A. Bowers Co., 280 
Pa. 474, 124 A 653. 

Va.—Frank v. East Carolina Lum- 
ber Co., 151 SE 135. 

Wash.—Dignan v. Spurr, 
309, 28 P 529. 

W. Va.—James v. Adams, 16 W. Va. 
245. 

[a] Evidence held sufficient for 
submission of issue.—Orto v. Sweatt, 
161 Ark. 621, 256 SW 856. 

65. F. A. D. Andrea, Inc., v. Dodge, 
28 F. (2d) 145. 

[a] Imvoices transmitted and re- 
ceived on delivery under oral con- 
tracts do not as a matter of law show 
rescission. Lalime v. Hobbs, 255 
Mass. 189, 151 NE.59. 

66. Timme v. Steinfeld, 214 App. 
Div. 611, 213 NYS.-110.° % 

67. Ky.—Gant y. Shelton, 3 B. Mon. 
420. 

Md.—Brooke v. Waring, 7 Gill 5. 

Mich.—Skillman Lumber. Co. Vv. 
Love, 214 Mich. 399, 183 NW 210. 

Nebr.—Bryant v. Thesing, 46 Nebr. 
244, 64 NW 967. 

Wis.—Kelly v. Bliss, 54 Wis. 187, 
11 NW 488. 

68. Kineto Mach. Co. v. Ugland, 
146 Minn. 44, 177 NW 1018. 

69. Simpson v. Murphy, 229 Mich. 
449, 201 NW 464. 

70. Renner vy. Luchow, 
280 SW 77. 

[a] Sufficient consideration for an 
agreement to rescind the contract or 


take back the property may exist (1) 
under the circumstances where the 


Sea, 


3 Wash. 


(Mo. A.) 


86), (2) or where the buyer promises 
not only to restore to the seller prop- 
erty partly paid for, but also to care 
for the property for a specified time 
(Dortch v. Bishop, 27 Ga. A. 720, 109 
SE 674). (38) Also, where the parties 
have frequently done business togeth- 
er, the hope of retaining the good will 
of the customer and of doing business 
with him in the future is a sufficient 
consideration. Marx v. Leichner, 9 
La. A. 563, 121 S 685. 


71. Francisco v. Schleischer, 50 
CalvASs GO 0het OomnEL Oo d. 


72. Simpson v. Murphy, 229 Mich. 
449, 201 NW 464. Compare Morten- 
sen v. Frederickson, 194 Iowa 1365, 
1368, 191 NW 150, 29 ALR 55 (“It is 
not required that the express terms 
of a mutual rescission shall restore 
the status quo. It is competent for 
the parties to agree upon a qualified 
or partial restoration. And this is 
especially so where the nature of the 
case is such that it is impossible to 
restore exactly the original status 
quo of both parties’’). 


fa] Return of purchase-money 
notes.— Where no part of the purchase 
money has been paid, a sale may be 
rescinded by mutual consent, al- 
though the -‘purchase-money notes 
have been transferred to a third per- 
son, provided the seller takes up the 
notes in consequence of the rescis- 
sion, and either returns them to the 
maker, or holds them subject to his 
order. Steen v. Harris, 81 Ga. 681, 8 
SE 206. 


73. Green v. Darling, 
TOON 2895P= 105 


74. See infra § 281. 


75. Drain v. La Grange State Bank, 
303 Ill. 380, 1385 NE 780. 


76. Miller v. Smith, 17 F. Cas. No. 
9,590, 1 Mason 487; Quincy v. Tilton, 
5 Me, 277; Klein v. Rector, 57 Miss. 
538; Plotner v. Markham Warehouse, 
ete., Co., (Tex. Civ. A.) 122 SW 4438. 


73 Cal. A. 


erside Fibre, etc., Co. v. Benedict Pa- 
per Co., (Mo. A.) 201 SW 584; Shoe- 
maker v. Buffalo Steam Roller Co., 83 
Misc. 162, 144 NYS 721 [aff 165 App. 
Div. 836, 151 NYS 207]; Commercial 
Jewelry Co. v. Hillin, (Tex. Civ. A.) 
157 SW 1190. 


[b] Implied promise.—A promise 
to return the goods is implied in a 
rescission by agreement. Talbot v. 
Dailey, 3 Bibb (Ky.) 443. 


_[c] Reasonable time.—A delay of 
eight months in returning goods is 
not unreasonable when the purchase 
price has not been returned and no 
loss actually sustained by the seller. 
Willard v. Tatum, 8 Cal. Unrep. Cas. 
730, 31, P.912, 


77. See infra text and notes 78-80. 


78. Steen v. Harris, 81 Ga. 681, 8 
SE 206; Folsom v. Cornell, 150 Mass. 
115, 22 NE 705. 


79. Flood v. Senger, 140 App. Div. 
140, 124 NYS 1013. 


80. Gant vy. Shelton, 8 B. Mon. 
(Ky.) 420; Bryant v. Thesing, 46 Nebr. 
244, 64 NW 967; Wolff v. Zeller, 31 
Misc. 255, 64 NYS 129 [rev 27 Misc. 
646, 58 NYS 608]. 


81. Willard v. Tatum, 8 Cal. Unrep. 
Cas. 730 Siyce On. 


82. Oliver v. Hirsch, 222 Mo. A. 
251, 296 SW 840, 844 [cit Cye]; Coyle 
v. Baum, 3 Okl. 695, 41 P 389; Whit- 
ing Mfg. Co. v. Gephart, 6 Wash. 615, 
34 P 161. 


[a] Parties may make agreement, 
binding between themselves, for a re- 
turn of a portion of the property and 
an abatement of part of the purchase 
price. Turner v. Charbonneau, (Tex. 
Civ. A.) 280 SW 848. 


83. Peierls v. Newburger, 202 App. 
Div. 471, 195 NYS 142 [aff 236 N. Y. 
5387, 142 NE 274]. 


84. See infra text and notes 85, 86. 


85. Hogan v. Anthony, 40 Cal. A. 
679, 182 (P52. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 231-232] 


sideration.8® Also where the buyer claims that. the 
goods are defective or expresses dissatisfaction, and 
abandons the contract or offers or attempts to re- 
seind, the assent of the seller to the abandonment 
or rescission may arise from his acceptance of a 
return, or retaking possession, of the property,*’ 
or a resale by him to a third person.*® While, in 
case the purchaser returns the goods in an attempt 
to rescind, the seller should in some manner make 
clear that by taking the goods back and resuming 
dominion over them he is not assenting to a rescis- 
sion, if such be the fact,®® and it is safer practice 
far the seller, upon the return of the goods, to notify 
the buyer specifically that the goods are held subject 
to the latter’s order,®® or that they are not accepted 
for the purpose of rescission,®! yet, notwithstanding 
the failure to give such notice, other facts in the case 
may exclude any inference that the seller assents to 
the proposed rescission.®°? The seller’s consent to a 
rescission does not arise from his retaking of pos- 
session merely for the purpose of protecting the 
property and preventing or minimizing loss,®? or 
when it is accompanied with notice that it is for the 
purpose of foreclosing a chattel mortgage.°+ Also, 
where the buyer, without lawful excuse, refuses to go 
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Denial of grounds of rescis- 
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on with the contract by accepting the property and 
paying therefor, and the seller is in no way in de- 
fault, his consent to a rescission is not. shown by a 
mere resale to a third person.®° 


Exchange or replacement. If the seller takes back 
the goods on an agreement to replace them with oth- 
ers, this is in effect a rescission of the original sale,°® 
unless it is expressly agreed that the transaction 
shall not have that effect,°” or the agreement is con- 
ditional and the condition is not performed.°* On 
the other hand, where the purchaser, without refer- 
ence to a warrant, makes an independent exchange 
of the property purchased for other property of the 
seller, the original contract of sale is not rescinded.°? 


Resale by buyer to seller at a lower price is not 
a rescission. 


[§ 232] 2. By One Party for Cause—a. Right 
Generally, and Grounds—(1) In General. <A con- 
tract of sale may be rescinded by one party upon any 
of the usual grounds for the rescission of contracts 
generally,’ such as fraud,? mistake,* lack of mutual- 
ity,’ or, in some eases, breach of contract or condi- 
tion.® On the other hand, neither party may alone, 
and without the consent of the other, rescind the con- 


tract arbitrarily," without adequate cause® or for 


143 NW 934. 
97. Aultman Co. v. McDonough, 


86. Cuthbertson v. E. B. Hayes|S. D. 201, 217 NW 187. 
ao Co... (Lex. (Civ. aA )42265-S Wi [al] 


Consideration for agreement to re- 
turn property see supra § 229. 

87. Ga.—Evans v. Lott, 25 Ga. A. 
86, 102 SE 556. 


Ill.—Green v. Ryan, 242 Ill. A. 466; 
Drosdoff v. Fetzer, 178 Ill. A. 336. 


Mich.—Young v. Rice, 234 Mich. 
697, 209 NW 43. 


Minn.—Excelsior Supply Co. v. 
Charles A. Stickney Co., 109 Minn. 
46, 122 NW 870. 


Mo.—Oliver v. Hirsch, 222 Mo. A. 
251, 296 SW 840; Beal v. Minneapolis 
Threshing Mach. Co., 84 Mo. A. 539. 


N. Y.—Edward Thompson Co. v. 
Boudin, 135 App. Div. 872, 120 NYS 
178; Collins v. Brooks, 20 HowPr 327; 
Healy v. Utly, 1 Cow. 345. 


R. I.—Fleming v. Hanley, 21 R. I. 
V415°42 A: 520." 

Tex.—J. I. Case Threshing Mach. 
Co. v. Street, (Civ. A.) 216 SW 426. 


See Deno v. Hersh, 158 Wis. 502, 
149 NW 145 (a sale was rescinded 
by mutual consent, where the seller 
declared the deal off, seized the bill 
of sale, which had been delivered, and 
repossessed himself of the goods 
sold, and the purchaser accepted the 
situation by demanding the return of 
the down payment). 


[a] Actual receipt and acceptance 
by the seller (1) are necessary to 
render the rule applicable; mere de- 
livery by the buyer to a railroad or 
express company is not sufficient. 
Oliver v. Hirsch, 222 Mo. A. 251, 296 
SW 840; Branch Saw Co. v. Bryant, 
174 N. C. 355, 93 SE 839. (2) It will 
not be presumed that the seller ac- 
cepted the goods so as to work a re- 
scission. Farad Co. v. Buckalew, 155 
Miss. 194, 124 S 333. 


gg. Tatterson v. Kehrlein, 88 Cal. 
Ac "34, 263 P 285; © Sauble v. Gary 
South Coast Agency, 56 Cal. A. 606, 
2906 P 141; Madison v. Weyl-Zucker- 


‘man, 48 Cal. A. 308, 192 P 110; Gold- 


stein v. Marubio, 204 Ill. A. 417; Mul- 
ler v. Effangee Tobacco Co., 190 App. 
Div. 808, 180 NYS 344; Grouse v. 
Wolf, 4 Misc. 535, 24 NYS 703; Schmid 
vy. Klineck Packing Co., 189 NYS 534; 
Calos v. Gest, 188 NYS 466. 


89. J. B. Colt Co. v. Hayenga, 52 


sion.—An acceptance of the goods 
tendered if accompanied by an abso- 
lute ‘denial of the grounds of rescis- 
sion and a tender back after exam- 
ination is not a‘ rescission. Schultz 
v. Bradley, 4 Daly 29 [rev on other 
grounds 57 N. Y. 646]. 


90. J. B. Colt Co. v. Hayenga, 52 
S. D, 201, 217. NW °187. 


91. Redmond vy. Smock, 28 Ind. 365. 


92. Jackson v. Miles F. Bixler Co., 
157 Miss. 182; 127 S 2703 J. B.-Colt 
Co. v. Hayenga, 52 S. D. 201, 217 NW 
187 (where, after the return of the 
goods, the seller’s representative de- 
manded payment, and the seller did 
not exercise any dominion over the 
goods other than placing them in 
storage subject to the order of the 
buyer). 

[a] Return of property and giving 
credit therefor do not ipso facto con- 
stitute a rescission; the matter is 
one of intention. Clyde Equipment 
Co. v. Fiorito, 16 F. (2d) 106. 


93. Ala.—Hamilton Furniture Co. 
a Eranana Mfg. Co., 215 Ala. 187, 110 


Cal.—Phillips v. Stark, 186 Cal. 369, 
199 P 509; Holmes v. Robarts, (A.) 
282.2 DLO, 


Ind.—Bauer v. Stumph, Wils. 514. 


Miss.—Chorley v. Miles F. Bixler 
Co., 157 Miss. 177, 127 S 294. 


Pa.—Rees v. R. A. Bowers Co., 280 
Pa. 474, 124 A 658. 


94. Zounes v. Dassios, 
651, 207 NW 868. 


95.) Tomboy. “Goldy .ete:, ° Co... 'v. 
Marks, 185 Cal. 336, 197 P 94; Arke- 
lian v. Visalia Nat. Bank, (Cal. A.) 
284 P 933; Bonney v. Blaisdell, 105 
Me. 121, 73 A 811. 


233 Mich. 


96. Hardenburgh v. Schmidt, 5 N. 
YSt 844; Russell v. Wolff, 19 Misc. 
536, 483 NYS 1077; Fitzsimons v. 


Richardson, 86 Vt. 229, 84 A 811. 


[a] Rule applied.—Where a buyer 
returned the goods to the seller as 
damaged, and telegraphed him to “‘cut 
the order in two” and fill it with oth- 
er goods, and the seller received the 
returned goods, and shipped to the 
buyer the goods so ordered, the orig- 
inal order was canceled. Kimball- 
Mathews Co. v. Tucker, 94 Nebr. 632, 


110 Wis. 263, 85 NW 980. 


98. Hall v. Gifford, 100 Vt. 210, 137 
A 193; West v. Cutting, 19 Vt. 536. 
99. Evans vy. Lott, 25 Ga. A. -386, 


102 SE 556. 


yee Warden v. Marshall, 99 Mass. 


2. Scriven v. Hecht, 287 Fed. 853, 

Grounds for rescission of contracts 
generally see Contracts §§ 651-669. 

3. See infra § 233. 

4 See infra § 235. 


5. Herrin v. Scandinavian-Ameri- 
can Bank, 65 Wash. 569, 118 P 648 
(before performance by the other 
party). 

6. See infra §§ 238-248. 


7. IJll—Kendall v. Young, 27 Ill. 
A. 174 [aff 141 Ill. 188, 30 NE 538]. 


Mo.—Oliver v. Hirsch, 222 Mo. A. 
251, 296 SW 840, 844 [cit Cyc]; Lud- 
wig v. Knippinger, 13 Mo. A. 593. 


Nebr.—Backes vy. Black, 5 Nebr. 
(Unoff.) 74, 97 NW.-321. 


N. Y.—Loader v. Brooklyn Chair 
Co., 75 App. Div. 621, 78 NYS 156. 


af ee ae v. Andrews, 23 Pa. Co. 


S. D.—Dowagiac Mfg. Co. v. Higin- 
botham, 15S. D. 547, 91 NW 330. 


8. Babcock v. Purcupile, 36° Nebr. 
417, 54 NW 675; Branch Saw Co. v. 
Bryant, 174 N. C. 355, 98 SE 839; and 
cases infra this note. 


[a] For example (1) a contract 
of sale which does not contemplate 
immediate shipment cannot be can- 
celed for failure of the buyer to give 
immediate shipping directions. Reid 
v. Somerset Canning Co., 182 Ill. A. 
112. (2) After goods have been sold 
and delivered to a carrier for ship- 
ment, pursuant to a valid contract 
in writing, the purchaser, in the ab- 
sence of the seller’s consent, cannot 
rescind the purchase on account of a 
financial depression alone. Jet BS 
Armsby Co. v. Raymond Bros.-Clarke 
Co., 90 Nebr. 553, 184 NW 174 [reh 
den 90 Nebr. 7738, 134 NW 920]. (3) 
The fact that after the seller had 


‘hauled the property to a railroad for 


delivery on cars as required by the 
contract, a portion was removed by» 
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his own default.® 


sound.+4 


Indeed, a few authorities assert 
broadly that the buyer may not rescind or cancel 
without the consent of the seller,!®° and others hold 
that, in the absence of fraud,!? he may not rescind 
where there is no warranty,!? contract provision for 
rescission for breach of warranty*® or contract pro- 
vision for return of the property and rescission of 
the transaction in case the property proves un- 
It is not permissible for a party both to 
cancel the contract and treat it as still in force.+® 


Executed contract. Generally speaking, a contract 
of sale which is completely executed, the property 
having passed to the buyer and the purchase money 
or notes having passed to the seller, may not be re- 
scinded by one party!® without the consent of the 
other,!’ in the absence of fraud’;1* but, as herein- 
after shown, there is a conflict of authority upon the 
question whether an executed contract of sale may 
be rescinded for breach of warranty.'® 

Prohibition or limitation by contract provision. 
In the absence of fraud,?° the buyer may not resort 
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breach, 


sion.?8 


to rescission where the contract specially limits his 


some person, not stated, but not 
shown to have been the seller, does 
not authorize the buyer to rescind 
the entire contract. Rosengrant v. 
Finklea, 208 Ala. 401, 94 A 543. (4) 
A wrongful act amounting to a tres- 
pass by the buyer in connection with 
property other than that sold is not 
ground for rescission. Lewis v. Clif- 
‘ton, .14 —C. 245, 78 ECL 245, 139 
Reprint 101. 


9. Ward v. Carey, 200 Mich. 217, 
166 NW 952. 


10. Morgan v. Nashville Grain Co., 
12 Ga. A. 574, 77 SH 913; Ziehme v. 
McInerney, 167 Ill. A. 577; Ziehme 
Ve Metz, 157 Dl> A. 5435. Bevins -v. 
Coates, 96 SW 585, 29 KyL 978. 


{a] Before time for performance. 
—Where the buyer attempted to 
repudiate a contract of sale before 
the time for the first shipment un- 
der -the contract arrived, but the 
repudiation was not acquiesced in by 
the seller, the contract remains in 
force, and both parties are legally 
bound to perform their parts of it. 
Home Pattern Co. v. W. W. Mertz 
Co., 88 Conn. 22, 90 A 33. 


11. See cases infra notes 12-14. 


12. Grojean v. Darby, 135 Mo. A. 
586, 116 SW 1062. 


18s Gbivtex ) Mite ee COlm Ve 
(Tex. Civ. A.) 300 SW 192. 


14. Martin v. Harrison, 24 Ga. A. 
117, 99 SE 894. See Benton Roberts 
Dry Goods Co. v. Cyrus W. Scott, 
Mfg. Co., (Tex. Civ. A.) 258 SW 203 
(unless the merchandise is worthless, 
the buyer cannot rescind the contract 
where there is no fraud and no pro- 
vision in the contract for a return 
of the property). ° 

15. Hill County Cotton Oil Co. v. 
Jonas, 29 F. (2d) 327. 

16. Haubrich v. Keefner, 14 Sask. 
En 82% 

[a] Rule applied (1) where re- 
scission is sought upon the ground 
that the contract of sale is not in 
writing as required by _ statute. 
Haubrich v. Keefner, 14 Sask. L. 182. 
(2) Other applications of rule see in- 
fra §§ 236, 240, 242. 

17. Heard v. Coggins, 134 Ga. 52, 
67 SE 429. 

18. Heard v. Coggins, supra. 

Rescission for fraud see infra § 
233. 

19. See infra § 247. 


Trenck, 


20. First Nat. Bank v. Fuller, 


. Civ. A.) 191-SW 830. 
21. First Nat. Bank v. Fuller, su- 


22. Chicago Warehouse, ete., Co. 
v. Highland Planing Mill, etc., Co., 
206 Ill. A. 458; Chorley v. Miles~ F. 
Bixler (Co. ol iy Missy deiietaie oo) Zee 
Leonard Seed Co. v. Lustig Burger- 
hoff Co., 81 Pa. Super. 499; Pennsyl- 
vania Sales Co. v. Troutman, 3 Pa. 


Dist. & Co. 371; Seneca Co. v. Cren- 
shaw, 89 S. C. 470, 71 SE 1081. 

23. “Countermand” 15 C. J. p 377 
note 3 [a]. 

24. Barrie v. Quimby, 206 Mass. 
259, 92 NE 451. 

25.) Bixler* vy. Winkle, {8b IN- J-e2s- 
77, 88 A 846. 

26. See infra §§ 1022-1025; 1099- 
1104. 

27. Crichfield-Loeffler, heer, 


Taverna, GNia Jeu Supa, 2321 494: 
Bixler, iv. Binktle;, 8b: Ne J. 7% 88 
A 846. 

Acts constituting rescission gener- 
ally see infra §§ 272-274. 

28. Heiser v. Mears, 120 N. C. 443, 
27 SE 117. 

29. Insolvency 
fraud see infra 236 

30. Blaul v. Wandel, 137 Iowa 301, 


accompanied by 


114 NW 899; Bourke v. Checker Cab 
Mfg. Corp., 239 Mich. 229, 214 NW 
82... 


[a] For example (1) when a false 
representation is of so trivial a char- 
acter that it cannot be believed to 
have affected the purchaser’s judg- 
ment, it furnishes no ground on 
which to rescind the sale... Garrison 
v. Technic Electrical Works, 59 N. 
J. Eq. 449, 45 A 612 [aff 63 N. J: Eq. 
806, 52 A 1131]. (2) Also, the con- 
tract or sale may not be rescinded 
for false representations which were 
not made or communicated until aft- 
er the sale was made or a bill of sale 
was delivered. Schelling v. Bischoff, 
590 Ny Y. Supers 5625. UsN YS) 6005 
Manhattan Brass Co. v. Reger, 168 
Pa. 644, 32 A 64. (3) Erroneous ex- 
pressions of opinion do not constitute 
fraud sufficient to justify rescission. 
Aurora Land Co. v. Keevan, 67 Wash. 
305, 121 P 469. (4) Seller cannot re- 
secind sale of personal property and 
recover it for fraud, unless fraud 
was active or actual involving moral 
turpitude or intentional wrong. Hig- 
ginbotham-Bartlett Co. v. Powell, 
(Tex. Civ. A.) 270 SW 1938. 


remedy to a return of the property.?? 
vision in the contract that the order or contract 
shall not be subject to countermand or cancellation 
by the buyer will be given effect where the seller does 
not consent to a eountermand of the order, cancella- 
tion of the contract, or return of the goods;** but a 
rescission of the contract because of a breach by the 
other contracting 
the term “countermand” as used in the agreement.”* 

Other matters distinguished. So long as the con- 
tract is wholly or partially executory as to the other 
party, one party has a right to abandon it?* or stop 
performance by the other party,?® subject to the 
other party’s right to damages;”° but countermand- 
ing performance is, according to some authorities, a 
rather than a rescission,?* although other 
authorities regard it as both a breach and a rescis- 


\e q 


[§§ 232-233 


Also, a pro- 


party is not within the meaning of 


[§ 233] (2) -Fraud.?° Pcovided. of course, that 
the elements of fraud are pregent,2° a contract of 
sale may be rescinded for fraud of either the buyer®? 


[b] Actual fraud.—The right to 
rescind for fraud has been held to 
exist only when actual, as distin- 
guished from constructive, fraud is 
shown. Barnett v. Speir, 93 Ga. 762, 
21 SE 168; Colson v. Ellis, 40 Ga. 
A. 768, 151. SE 654; King v. Dobbs, 
30 Ga. A. 441, 118 SE 428. 


[c] ‘Trick or artifice—It is held 
sometimes that false representations 
are not ground of rescission unless 
accompanied by some trick or artifice. 
Labe v. Bremer, 167 Pa. 15, 31 A 
342; Diller v. Nelson, 10 Pa. Super. 
449; Ralph v. Fon Dersmith, 3 Pa. 
Super. 618; Paul v. Eurich, 3 Pa. 
Super. 299. 


What constitutes fraud as to con- 


tract of sale generally see supra § 
86 et seq. 


31. U. S.—In re J. F. Growe 
Constrs Coy, 12562 Red i907s sine re 
Liebig; 255, Fed. 458, 166 C@A 5345 


In re Underwood, 215 Fed. 279. 


Ala.—Union Mfg., etc., Co. v. East 
Alabama Nat. Bank, 129 Ala. 292, 29 
S 781; McKenzie v. Rothschild, "119 
Ala. 419, 24 S 716. 


5 Weathersby, 
45 SW 987, 

Conn.—Thompson v. Rose, 16 Conn. 
tip al Aime 1212 


Ga.—Newman v. H. B. Claflin Co., 
107 Ga. 89, 32 SE 948. 
Ill.—Hacker v. Munroe, 176 Ill. 384, 


52 NE 12 [aff 61 Ill. A. 420]; Bowen 
v. Schuler, 41 Ill. 192; Henshaw Wa 


Bryant, oo) Ll. 4 “97s Huthmacher ‘Vv. 

Lowman, 66 Ill. A. 448. 

cea es v. Goodyer, 88 Ind. 
Iowa.—Deere v. Morgan, 114 Iowa 

287, 86 NW 271; Kearney Milling, 


ete., Co. v. ‘Union Pac. R. Co., 97 Iowa 
719, 66 NW 1059, 59 AmSR 434, 


Ky.—Bradbury v. Keas, 5 J. ah 
Marsh. 446; Crawford v. ‘Hurd, 106 
SW 849, 32 KyL 6386. 


La.—Hills v. Jacobs, 7 Rob. 406. 


Mass.—Donovan vy. Clifford, 225 
Mass. 435, 114 NE 681; Steel v. Web- 
ster, 188 Mass. 478, 74 NE 686; Badg- 
NE Phinney, 15 Mass. 359, 8 AmD 
105. 


Mo.—Long-Bell Lumber Co, v. Chi- 
cago, ete, R: Co, 181 Mo. 1A. .223, 169 
SW 1183; Blackman v. McAdams, 131 
Mo. A. 408, 111 SW 599; Gratton, etc., 
Misi Com Vian broly 17 Mo. A. BS 
Moore v. Hinsdale, 77 Mo. A. 217; 
Swafford Bros. Dry-Goods Co. v. Ja- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


% 


§§ 233-234] 


or the seller, as well as for the fraud of an agent or 
salesman of the seller,?* but not for the fraud of a 
third person where-neither party to the contract is 


a party or privy to the fraud.** 


[§ 234] (3) Innocent Misrepresentations. 
buyer may rescind upon the ground of innocent mis- 
In addition to the 
performance of conditions precedent,*° if is neces- 


representations by the seller.*° 


cobs, 66 Mo. A. 362. 

Mont. — Richardson-Roberts-Byrne 
Dry-Goods Co. v. Goodkind, 22 Mont. 
AG2,..56, PL079. 

Nebr.—Pekin Plow Co. v.. Wilson, 
66 Nebr. 115, 92 NW 176. 

N. H.—Bradley v. Obear, 10 N. H. 
477. 

'N. J.—Hicks v. 
Eq. 183. 

N. Y.—Heilbronn v.' Herzog, 165 N. 


Campbell, 19 N. J. 


Y. 98, 58 NE 759; Sheffield v. Mitch- 
ell, 31 App. Div. 266, 52 NYS 925; 
Roth v. Palmer, 27 Barb. 652; Cary 


v. Hotailing, 1 Hill 311, 37 AmD 323. 


N. C.—Blake v. Blackley, 109 N. C. 
257, 13 SE-786, 26 AmSR 566. 


N. D.—Ditton vy. Purcell, 21 N. D. 
648, 1832 NW 347, 36 LRANS 149. 


Or.—Crossen v. Map ys sluOr> 114; 
49 P 858; Craig v. California Vine- 
yard Co., 30 Or. 43, 46 P 421. 


Pa.—W. G. Ward Lumber Co. v. 
American Lumber, ete., Co., 247 Pa. 
267, S938 Ay 470, AnnCasi918A 451; 
Smith, etc., Co. v. Smith, 166 Pa. 563, 


31 A 343; Zeensan v. Saleburg, 25) Pa. 
Super. 423; Davis v. Cosel, 4 Pa. 
Super. 519; Harding v. Lloyd, 3 Pa. 


Super. 293, 40 WklyNC 66; Aschmann 
Ve dsanks: 8) Pa. Dist. & Co, 677. 


Philippine.—-Cadwallader v. Smith, 
7 Philippine 461. 

Tenn.—Wertheimer-Swartz Shoe 
Co. v. Faris, (Ch. A.) 46 SW 336. 


Tex.—Higginbotham-Bartlett Co. 
Waabowell, 4 Civ. (A>) "270 “SW. 193; 
Blount-Decker Lumber Co. v. Farm- 


ers’ Lumber Co., (Civ. A.) 211 SW 
247; Cabaness v. Holland, 19. Tex. 
Civ. A. 383, 47 SW 379. 

Wis.—Hart v. Moulton, 104 Wis. 


349, 80 NW 599, 76 AmSR 881; 
v. Page, 7 Wis. 503. 

Eng.—In re Eastgate, [1905] 1 K. 
B. 465. 


Ont.—Greenberg v. Lake 
Ice Supply Co., 11 OntWN 439. 


32. U. S.—Ripley v. Jackson Zinc, 
etc., Co., °221° Fed. 209; 136 'CCA 619. 


Ala.—Dean v. Brown, 201 Ala. 465, 
78 S -966; Hafer v. Cole, 176 Ala. 
242, 57 S 757; Fuller v. Chenault, 157 
Ala. 46, 47 S 197; Young v. Arntze, 
86 Ala.116, 5 S253; McCoy v. Prince, 
11 Ala. A. 388, 66 S 950. 


Weed 


Simcoe 


nit Stance Vv, Roller, 31) Ark: 
0. 
Cal.—Conlin v. Studebaker Bros. 
Cot tiSeCalg395, 165 FF 1009; 
Ga.—Hoyle Vv. Southern Saw 
Works, 105 Ga. 123, 31 SE 137; Bar- 


field v. Farkas, 40 Ga. A. 559, 150 SE 
600; Smnellgrove v. Dingelhoef, 25 
Ga. A. 334, 103 SE 418. 


Ida.—Mulhall v. Lucas, 37 Ida. 558, 
oll P2766. 


Tll.— Barker v. Keown, 
433. 


Ind.—Sieveking v. Litzler, 

13-0 A. D. Baker Co. v. Smedley, 
Ind. A. 79, 100 NE 307. 
P Iowa.—Dilenbeck v. Davis, 186 
lowa 30, 172 NW 184; Eldorado 
jewelry Co. v. Darnell, 135 Iowa 555, 
113 NW 344, 124 AmSR 309; Hall v. 
Orvis, 35 Iowa 366. 

ian ieee Condes simpli. Cowiy. 
Griggsby, 82 SW 458, 26 KyL 768. 
But see Ten Broeck Tyre Co. v. Rub- 


67 Tl. A. 


31 Ind. 
55 
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sary and sufficient to warrant the rescission of a con- 
tract of sale by a court of equity for false repre- 
sentations made by the seller innocently or without 


knowledge of their falsity that there shall have been 


The 


ber Trading Co., 186 Ky. 526, 217 SW 
345 (where the contract of sale is 
made and the price is agreed upon, 
the fact that, through the fraud of 
the seller and the mistake of the buy- 
er, the contract of sale does not state 
the true agreement authorizes refor- 
mation, but not rescission, of the 
contract). 

La.—Cockrell v. Capital City Auto 
Co.; 3 Da. Av 385. 

Me.—Junkins v. Simpson, 
364. 

Md.—Findlay v. Baltimore Trust, 
ete., Co., 97 Md. 716, 55 A 379. 

Mass.—Granlund  v. Saraf, 263 
Mass. 76, 160 NE 408; Perley v. 
Balch, 23 Pick. 283, 34 AmD 56; Hol- 
brook’ v. Burt, 22 Pick. 546; Thurs- 
LOM Via Blanchard, 22 Pick. 18, 33 AmD 
700. 

Mich.—Sanford v. Lee, 248 Mich. 
496, 227 NW 695; Simonds v. Cash, 
136 Mich. DNS, too ‘NW 754. 


14 Me. 


Minn.—Magnuson v. Burgess, 124 
Minn. 374, 145 NW 32. 
Mo.—Noel v. Hughes, 152 Mo. A. 


192, 1383 SW 885; Spangler v. Kite, 


47 Mo. A. 230 


Nebr.—Howells State Bank _ v. 
Hekrdle, 113 Nebr. 561, 203 NW 1005; 
Brucker. v. Kairn, 89 "Nebr. 274, 131 
NW 382. 


N. H.—Demorest v. Eastman, 59 
NaEti6.5: 

N. J.—Auto Brokerage Co. v. Ull- 
mich. JOZON: Jul O4d, od 2Aue oO. 


N. Y.—Elliott v. Brady, 192 N. Y. 
221, 85 NE 69, 127 AmSR 898, 18 LRA 
NS 600 [aff 118 App. Div. 208, 103 
NYS 156]; Bridge v. Penniman, 105 
N. Y. 642, 12 NE 19; Keefuss v. Weil- 
munster, 89 App. Div. 306, 85 NYS 
913; Harding v. Taylor, 37 Misc. 684, 
76 NYS 365. 

N. C.—J. I. Case Threshing Mach. 
reais Feezor, 152 N. C. 516, 67 SE 
i A 


Okl.—Reger v. Henry, 48 Okl. 759, 
ALGO) T2283 


Pa.—Thompson v. Chambers, 13 
Pa. Super. 213. 
Tex.—J Boe Colt,) Co. i Vnetead, 


(Commn. A.) 292 SW 198; Adams v. 
Loftin, (Civ. A.) 1 SW (2d) 429; Kan- 
aman v. Hubbard, (Civ. A.) 160 SW 
304; Geiser Mfg. Co. v. Lunsford, 
(Civ. A.) 139 SW 64; Johnson County 
Sav. Bank v. Renfro, 57 Tex. Civ. A. 
160, 122 SW 37; Jesse French Piano, 


Cte, HCO. ON LNOlamy ssi hex, SCive 2k: 
3953 JSD OW. Sale barkin«g 6tc.9 Con ve 
Harrell, 8 Tex. Civ. A. 368, 27 SW 
1084. 

Vt.—Unadilla Silo Co. v. Hull, 90 


Vt. 134, 96 A 535. 


Wash.—Cooney v. 
Wash, 427, 222 P 893. 


Hng.—Edgar v. Hector, 
C. 348. 


Man.—McKinnon vy. Brockinton, 
Man. 237. 


Ont.—Addison v. Ottawa Auto, etc., 
Co; 30 Ont. L. 51, 5 OntwN 479. 


weet as Ute v. Devlin, 13 Sask. L. 


[a] Rule applied even though at 
the time of rescission (1) the con- 
tract is wholly (Meinecke v. Frasier, 
69 Cal. A. 688, 232 P 499; Snellgrove 
v. Dingelhoef, 25 Ga. A. 334, 103 SE 


Mossbach, 128 
[1912] S. 


31 


a misrepresentation of a material and substantial 
fact in relation to the property sold,*7 and a reliance 
upon the misrepresentation by the purchaser, who 
was induced thereby to make the purchase.*® 


418) (2) or partly (Peck v. Brewer, 
48 Ill. 54) (3) executed, or the buyer 
is in default (Hunt v. L. M. Field, 
Inec., (Cal. A.) 254 P 594). 


[b] Fraudulent concealment of 
chattel mortgage (1) on the goods 
sold, or fraudulent representations as 
to its existence, has been considered 
sufficient grounds for rescission. 
Merritt v. Robinson, 35 Ark. 483. 
(2) Canceling mortgage after suit 
does not defeat the right to rescind. 
Stevenson v. Marble, 84 Fed. 23. (3) 
But it has been held that where the 
seller falsely represented that there 
was no mortgage on the goods, but 
had the mortgage released as soon 
as his attention was called to it, the 
buyer could not rescind. Johnson v. 
Seymour, 79 Mich. 156, 44 NW 344. 


[ec] Necessity of showing dam- 
age.—To warrant rescission of sales 
contract for seller’s deceit, buyer 
must show damage. Adams v. Lof- 
tin, (Tex. Civ. A.) 1 SW (2d) 429. 


[d] Necessity of showing no val- 
ue.—In order to be entitled to rescind 
a contract on the ground of fraud, 
a purchaser need not prove that the 
thing bought is of no value for the 
purpose intended. Mulhall v. Lucas, 
37 Ida. 558, 217 P 266. 


33. Mass.—Stevens v. Mulcahy, 
261 Mass. 116, 158 NE 344. 
Miss.—Barton-Parker Mfg. Co. v. 


Brumfield, 113 Miss. 40, 73 S 867. 


Mo.—Bixler v. Wagster, (A.) 256 
SW 520; Tiffany v. Times Square 
Automobile Co., 168 Mo. A. 729, 154 
SW 865. 


N. C.—White Sewing Mach. 
Bullock, 161 N. C. 1, 76 SE 634. 


Okl.—Couch vy. O’Brien, 41 Okl. 76, 
136 P 1088. 


Tex.—Jesse French Piano, etc., Co. 
eo Garza, 53 Tex. Civ. A. 346, 116 SW 


OOrrvas 


St ee v. 
Sask. L. 303 


But see Daylient Acetylene Gas 
Co. v. Hardesty, (Ky.) 112- SW 847 
(where a contract for the sale of an 
acetylene gas plant was made di- 
rectly with the seller, and at that 
time no representations were made 
as to the relative cost of acetylene 
gas and electricity, the contract was 
silent on the subject and there was 
no fraud or mistake in the contract, 
the contract could not be rescinded 
for a misrepresentation by an agent 
of the seller some time before as to 
the relative cost of gas and elec- 
tricity). 

34. Nash v. Minnesota Title Ins. 
ete., Co., 163 Mass. 574, 40 NE 1039, 
47 AmSR 489, 28 LRA 753; Hiller v, 
Ellis, 72 Miss. 701, 18 S 95, 41 LRA 
707; Dorman v. Weakley, (Tenn. Ch. 
A.) 39 SW 890. 


35. Seneca Wire, etc., Co. v. Leach, 
2a IN Yad, WooN EN? 00: 


36. See infra §§ 260-266. 


37. Canadian Agency v. Assets 
Realization Co., 165. App. Div. 96, 150 
NYS 758. See Andries v. Wright, 
(Man.) [1924] 2 DomLR 556 (rescis- 
sion cannot be had for an innocent 
representation not amounting to a 
failure of consideration). 


38. Canadian Agency v. 
Realization Co., supra. 


Defehr, 2 


Assets 
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[§ 235] (4) Mistake.?® Although the parties 
may generally rescind on the ground of mistake,*° 
it is not every mistake that will afford a ground for 
rescission,*! and it may be said that generally the 
other party must not have acted on the agreement to 
such an extent that a rescission would be to his preju- 


dice.*? 


[§ 236] (5) Insolvency or Bankruptcy.** 
insolvency of the buyer is insufficient to warrant re- 
scission of a contract of sale,+* especially where there 
is no fraud,*® or the seller has declined to take 
On the other hand, at least 
where the rights of innocent third persons have not 
intervened,*’? the contract may be rescinded for in- 
solvency of the buyer accompanied by false repre- 
sentations of solvency,*® a fraudulent intent not to 


proffered security.*® 


39. Mistake as affecting validity of 
assent see supra §§ 77-84. 
S.—Fay v. Hill, 


40. U. 249 Fed. 
415, 161 CCA 389. 


La.—Lyons Milling Co. v. Cusi- 
mano, 4 La. A. 131. 
Mich.—Sherwood v. Walker, 66 


Mich. 568, 33 NW 919, 11 AmSR 5381. 

Pa.—Goodrich v. Strawbridge, 5 Pa. 
Co: 427. 5K 

S. C.—Hamilton v. McAlister, 49 
Si C280, 22 SH 63. 

Eng.—Mitchell v. Lapage, Holt N. 
P. 253, 3 ECL 107, 171 Reprint 233. 


[a] Because of mutual misunder- 
standing in contract for sale of flour, 
either party might rescind, and sell- 
er might refuse to allow flour shipped 
to be tested or to ship carload of 
fiour claimed by buyer to have been 
specified (Rev. Civ. Code art 1881). 
Lyons Milling Co.. vy. Cusimano, 161 
La. 198, 108 S 414 [annulling 4 La. A. 
131). 

[b] Mistaken belief.—W here, 
through telegraphic correspondence, 
individual acting under purported 
name bought linseed oil in large quan- 
tities for future delivery, and seller, 
although diligent in making, inquiry, 
acted under mistaken belief that buy- 
er was corporation, there was no 
_ meeting of minds, and seller, having 
been diligent, was entitled to rescind 
contract. Fay v. Hill, 249 Fed. 415, 
161 CCA 389. 


41. See cases infra this note. 


[a] Error in addition of amounts 
representing price.—Steinmeyer v. 
Schroeppel, 226 Ill. 9, 80 NE 564, 117 
AmSR 224, 10 LRANS 114 [aff 128 
Ill. A. 146]. 

[b] Mere mistake or misunder- 
standing as to interpretation of con- 
tract.—Montgomery v. Ricker, 43 Vt. 
165. 

[c] Facts held insufficient to en- 
title the buyer to rescind the contract 
upon the ground of essential error. 
Shankland v. Robinson, [1920] S. C. 
103. 

{d] Lack of concealment.—A mis- 
take relating merely to attributes, 
quality, or value of subject of a sale, 
or as to a matter of inducement to 
making of contract, is not sufficient 
to authorize court to rescind contract 
at suit of aggrieved party, where 
means of information were open alike 
to both parties, and there was no con- 
cealment of facts or imposition. Cos- 
tello v. Sykes, 143 Minn. 109, 172 NW 
907, 5 ALR 250. 


[e] Mistake as to minor matter.— 
If the parties to a sale were mistak- 
en only as to some point which did 
not affect the substance of the trans- 
action between them, or go to the 
root of the matter involved, no case 
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to pay.>°® 
veney.°+ 


sion.>? 


Bankruptcy.®* 
is adjudicated a bankrupt after the making of the 
contract and while it is still executory, and neither 
he nor the trustee can perform, there is an anticipa- 
tory breach which justifies the other party in re- 


Mere 


seinding.°4 


for rescission is presented. Costello 
v. Sykes, 143 Minn. 109, 172 NW 907, 
5 ALR 250. 

Mistake of seller in performance see 
infracs$ 242. 

42,- Scotty Vv. Hall, 158) Netd. yl 42, 
43 A 50. 

43. Insolvency of buyer as excus- 
ing delivery see infra § 467. 

44, Ark.—Roberts Cotton Oil Co. v. 
Morse, 97 Ark. 5138, 135 SW 334. 

Del.—Freeman v. Topkis, 15 Del. 
174, 40 A 948. 

lowa.—J. J. Smith Lumber Co. v. 
Scott County Garbage Reducing, etc., 
Co., 149 Iowa 272, 128 NW 389, 30 
LRANS 1184. 

N. Y.—Sinnott v. German-American 
Bank, 164.N. Y. 386, 58 NE 286. 


Pa.—Johnson y. Groff, 22 Pa. Super. 


85 

45. Jaffray v. Moss, 41 La. Ann. 
548, 6 S 520; Illinois Leather Co. v. 
Flynn, 108 Mich. 91, 65 NW _ 519; 


Hartwell v. Carlisle Mfg. Co., 17 Pa. 
Co. 565; Penn Lumber Co. vy. Han- 
over Bending, etc., Co., 96 Pa. Super. 
16. 

46. Boone yv. Collins, 43 Ga. 278. 


47. Pyrene Mfg. Co. v. Burnell, 127 
Me. 503, 144 A 649. 


48. In re J. F. Growe Constr. Co., 
256 Fed. 907; Whitaker Mfg. Co. v. 
Barber, (Ark.) 29 SW (2d) 288; Py- 
rene Mfg. Co. v. Burnell, 127 Me. 503, 
144 A 649. 


Rescission for fraud generally see 
supra § 233. 

49. U. S.—Jones v. H. M. Hobbie 
Grocery Co., 246 Fed. 431, 158 CCA 
495 [aff sub nom. In re Collins, 242 
Fed. 975]; In re Lewis, 125 Fed. 143. 


Ala.—McKensie vy. Rothschild, 119 
Ala. 419, 24 S 716. 

Del.—Freeman y. Topkis, 
174, 40 A 948. 

Iowa.—J. J. Smith Lumber Co, Vv. 
Scott County Garbage Reducing, etc., 


15 Del. 


Co., 149 Iowa 272, 128 NW 389, 30 
LRANS 1184. 

Mich.—Skinner vy. Michigan Hoop 
Co., 119 Mich.' 467, 78 NW 547, 75 


AmSR 413; Doyle v. Mizner, 40 Mich. 
160. 

Pa.—Bughman v. Central Bank, 159 
Pa. 94, 28 A 209; Johnson v. Groff, 
22 Pa. Super. 85; Davis? vy. Cosel, 4 
Pa. Super. 519. 


Tenn.—Richardson vy. Vick, 125 
Tenn. 532, 145 SW 174. See Sparks 
v. Leavy, 19 AbbPR (N. Y.) 364 


(where a sale of goods, after having 
been executed on the part of the sell- 
er, is canceled by the parties, and a 
new contract as to the payment is 
substituted, the seller cannot rescind 
the sale anid claim the goods, by rea- 


[§§ 235-237 


pay,*® or lack of reasonable expectation of ability 
There must of course be actual insol- 


If contract of sale is executed the subsequent 
insolvency of the buyer is not ground for rescis- 


Where either the buyer or seller 


[§ 237] (6) Failure of Consideration.**% A con- 
tract of sale may be rescinded for an entire failure 
of consideration,®® but not for a partial failure of 
consideration®® unless it is substantial or material.°7 


son of a fraudulent intent on the part 
of. the buyers not to pay therefor, 
existing only at the time of the origi- 
nal contract; and the mere failure to 
perform the new contract is not suffi- 
cient to show that the fraudulent in- 
tent continued in respect to the new 
contract). 


[a] Goods in transit.—The seller 
may rescind for the insolvency of the 
buyer, although the goods are al- 
ready in transit. Kearney Milling, 
etc., Coxv.; Union Pace. R..Co:,-97 Lowa 
719, 66 NW 1059, 59 AmSR 434. 


50. McKensie v. Rothschild, 119 
Ala. 419, 24 S 716; Johnson v. Monell, 
2 Abb. Dec. (N. Y.) 470, 2 Keyes 655. 


51. EF. W. Kavanaugh Mfg. Co. v. 
Rosen, 132 Mich. 44, 92 NW 788, 102 
AmSR 378; Mann v. Salsberg, 17 Pa. 
Super. 280; Virginia Univ. v. Snyder, 
100 Va. 567, 42 SE 337; In re Pheenix 
Bessemer Steel Co., 4 Ch. D. 108. 


52. Florence Min. Co. v. Brown, 124 
U. 8.13855" 82'S Ct_531,) 81" hs eal 424 
Holland v. Cincinnati Desiccating Co., 
97 Ky. 454, 30 SW 972, 17 KyL 316; 
Re Faulkners, Ltd., 40 Ont. L. 75, 82. 
12 OntWN 258, 88 DomLR 84 {aff 12 
OntWN 50] [cit Cyc]. 


53. Rescission for prior fraud aft- 
er eee ACs of buyer see Bankrupt- 
cy 4 


54. In re J. F. Growe Constr. Co., 
256 Fed. 907; Checkeway v. Pejeps- 
cot Paper Co., 128 Me. 163, 146 A 244, 


Rescission for breach of contract 
generally see infra §§ 238-248. 


5414. Inadequacy or excessiveness 
of consideration see supra § 35. 

55. Losecco v. Gregory, 
648, 32 S 985; Kauffman Milling Co. 
v.! Stuckeyy 03% SuiCa 7 v6. 8Shp 102. 
Carter v. Walker, 31 S. C. L. 40; True 
v. Deeds, 151 Tenn. 630, 271 SW 41. 


56. Del.—Stelwagon v. Wilmington 
Coal Gas Co., 16 Del. 184, 42 A 449. 


Ky.—Smith, etc., Co. v. Morgan, 152 
Ky. 430, 153 SW 749; Kirtley v. 
Shinkle, 69 SW 723, 24 KyL 608. 


Miss.—Harman v. Sanderson, 14 
Miss, 41, 45 AmD 272. 


Ss. C.—kKauffman Milling Co. v. 
Stuckey, 37, S.-C. 7%, 16,SEH. 192. 


a a ie V. FWells) 212.5 t: 


[a] Opportunity to examine.—Hq- 
uity will not cancel a sale on the 
ground of partial failure of consid- 
eration, where the seller had oppor- 
tunity to examine the consideration 
before the sale, and the buyer was not 
guilty of fraud. Vincent v. Berry, 46 
Iowa 571. 


57.. Cruess.v. Fessler, 39 Cal. 336; 
Kessler v. Parelius, 107 Minn. 224, 
119 NW 1069, 131 AmSR 459; State 
Bank v. Sukut, 50 N. D. 397, 196 NW 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 237-239] 


Breach of express warranty may come within the 
purview of a statute authorizing rescission for a 


failure of consideration.*§ 


Where property delivered is worthless to the buy- 
er for the purpose for which it was purchased, the 
buyer may rescind,®® provided, according to some 
authorities, the property is also worthless to the 


seller.®° 


[§ 238] (7) Breach of Contract or Condition®!— 
(a) In,General. In some cases®? a failure or refusal 
of one party to a sale of personalty to perform ac- 
cording to the terms of the contract authorizes the 
other to rescind the contract ;°* but a slight or partial 
neglect on the part of one of the parties to a contract 
of sale to observe some of the terms or conditions 


100; True v. Deeds, 151 Tenn. 630, 271 
Sw 41. ; 


[a] Bule applied.—Machines hav- 
ing been bought on the guaranty that 
they are not an infringement of a 
patent, the purchaser may, on the in- 
fringement being judicially ascer- 
tained, return them, without regard to 
their value with the infringing part 
eliminated. Selig v. Rehfuss, 195 Pa. 
200, 45 A 919. 

58. Hot-N-Kold Corp. v. Todd, 
(Cal. A.) 288 P 687; Harron v. Sisk, 
19 Cal. A. 628, 127 P 355. 

Breach of warranty as ground for 
rescission generally see infra § 247. 

59. Hot-N-Kold Corp. v. Todd, 
(Cal. A.) 288 P 687; Southern Gas, 
etc., Engine Co. v. Peveto, (Tex. Civ. 
A.) 150 SW 279. 

60. tna Chemical Co. v. Spauld- 
ing, ete., Co., 98 Vt. 51, 126 A 582. 

61. Rescission for bankruptcy and 
inability to perform see supra § 236. 


62. See infra §§ 239-248. 

63. Graves v. White, 87 N. Y. 463 
[aff 21 Hun 413]. 

64. Bushnell v. Chester, 203 Ill. A. 
229. 


65. Bristol Mfg. Co. v. Arkwright 
Mills, 213 Mass. 172, 100 NE 55. 


66. U. S.—Lamborn v. Palmetto 
Grocery Co., 284 Fed. 427; Standard 
Wood Co. v. Hall, 289 Fed. 241, 152 
CCA 229; Olpena Portland Cement Co. 
v. Backus, 156 Fed. 944, 84 CCA 444. 


Iowa.—Hayden v. Reynolds, 54 
Iowa 157, 6 NW 180. 

Mass.—Goodrich v. Lafflin, 1 Pick. 
7. ’ 

Mich.—McAllister v. Michigamme 
Oil Co.,. 230 Mich. 531, 203-NW 78; 
Winchester v. King, 46 Mich. 102, 8 
NW 722. 

Moi) C> bottom: Produce Conv. 
Olsen, 188 Mo. A. 181, 175 SW 126. 


N. Y.—Partola Mfg. Co. vy. General 
Chemical Co., 234 N. Y. 320, 137 NE 
603; Phoenix Hermetic Co. v. Fil- 
trine Mfg. Co., 164 App. Div. 424, 
150 NYS 193. 

Tex.—Magnolia Cotton Oil Co. v. 
Continerftal Oil, etc., Co., (Civ. A.) 
183 SW 10. 

Wis.—Jung Brewing Co. v. Konrad, 
137 Wis. 107, 118 NW 548. 


Eng.—Dominion Coal Co., Ltd. v. 
Dominion Iron, ete., Co., Ltd., [1909] 
DEON PSE 

[a] Performance rendered impos- 
sible by act of God.—A sale of goods 
upon credit to a particular member 
of a firm for the partnership, but 
upon the express understanding that 
he shall personally attend to their 
sale, may be rescinded upon the death 
of such member, unless the contract 
has not been so far executed that the 
parties cannot be put in statu quo, 
which is not the case where the event 
above mentioned which rendered per- 
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thereof will not justify the other party in at once 
abandoning the agreement ;°* 


and a breach by a 


third person of his contract with the buyer does not. 


authorize the buyer to rescind the contract of sale.°* 


[§ 239] (b) By Buyer—aa. In General. The sell- 
er may rescind the contract of sale where the buyer 
has committed a material breach of the contract or 


a condition thereof,®® as where the buyer has refused 


formance by the buyer impossible 
happened before the goods reached 
their destination or came to the buy- 


er’s possession. Fulton v. Thomp- 
son, 18 Tex. 278. 
[b] Statutes (1) providing that 


the seller may rescind where the buy- 
er has repudiated the contract, mani- 
fested his inability to perform his 
obligation thereunder, or has commit- 
ted a material breach thereof are de- 
elaratory of the law as laid down in 
decisions (McDowell v. Starobin Elec- 
trical Supply Co., 176 NYS 118 [rev 
on other grounds 190 App. Div. 676, 
180 NYS 528]), (2) and are permis- 
Sive rather than mandatory (McDow- 
ell v. Starobin Electrical Supply Co., 
supra). 

[ec] Right is not absolute in Phil- 
ippines.—Ocejo v. International Bank- 
ing Corp.,.37 Philippine 631. 

67. Wight v. Gardner, 66 Ill. 94; 
Middle Division El. Co. v. Vandeven- 
ter, 80 Ill. A. 669; John A. Roebling’s 
Sons Co. v. Lock Stitch Fence Co., 28 
Ill. A. 184; McEachron v. Randles, 34 
Barb. (N. Y.) 301; Hurlburt v. Simp- 
son, 25 N. C. 233; Honck v. Muller, 
7 Q. B. D. 92; Simpson v: Crippin, L. 
R. 8 Q. B. 14. 


68. Alpena Portland Cement Co. v. 
Backus, 156 Fed. 944, 84 CCA 444; 
Samuels v. W. R. Miner Chocolate Co., 
235 Mass. 312, 126 NE 771; Jung 
Brewing Co. v. Konrad, 137 Wis. 107, 
118 NW 548. 


69. Jaslow v. Waterbury Co., 296 
Fed. 363; Empire Lumber Co. v. 
Parshelsky, 201 App. Div. 764, 194 
NYS 670. 


70. Conn.—Wetkopsky v. New Ha- 
as Gaslight Co., 90 Conn. 286, 96 A 


Del.—Hartnett v. Baker, 20 Del. 431, 
56 A 672. 


Iowa.—Quarton v. American Law 
Book Co., 143 Iowa 517, 121 NW 1009, 
32 LRANS 1. 


Kan.—Wallingford v. McCray, 
Kan. 146, 165 P 813. 


Y.—Wester v. Casein Co., 206 
506, 100 NH 488, AnnCas1914B 
377; Estes v. Curtiss Aeroplane, etc., 
Corp., 191 App. Div. 719, 182 NYS 25 
[aff 282 N. Y. 572, 184 NH 576]; Deni- 
no v. Long Island Carpet Cleaning Co., 
131 Misc. 526, 227 NYS 468. Compare 
St. Regis Paper Co. v. Santa Clara 
Lumber Co., 42 Mise. 102, 85 NYS 
1034 [aff 105 App. Div. 341, 85 NYS 
1034, 93 NYS 1146] (where a written 
contract provided for the sale and 
delivery at a place named, for ten 
years, during ten months of each year, 
of a certain quantity of pulp wood to 
a paper company, which company on 
request was to make advances to the 
vendor during the progress of the 
work, not exceeding the cost thereof, 
the repeated failures or refusal of the 
paper company to make these advanc- 
es, which were necessary to enable 
the vendor to carry on the work, en- 


101 


N. 
N.Y 


to receive the goods,®7 or has failed to give orders,®* 
or obtain government permits,®® as agreed, provided 
the conduct or language of the buyer was such as 
to evince an intention to abandon or repudiate, or 
not to abide by or perform, the contract or a ma- 
terial provision thereof,’°® or to insist, as a condition 
precedent to performance, on new terms different 


titled him to rescind the contract; it 
was not necessary that the default- 
ing party actually abandon the con- 
tract, or show an intention so to do, 
in order to enable the other party to 
rescind, since he might want to re- 
tain the contract and its benefits, but 
be unable to perform as agreed, or 
might wish to annoy or coerce, or de- 
prive the other party of his contract 
rights; and when he, knowing all the 
facts, deliberately and intentionally 
violated the contract upon his part 
in a material respect, an inquiry as to 
his intentions was not necessary in 
order to define the rights of the other 
party). 

Oh.—J. Weller Co. v. Columbia Con- 
serve Co., 31 Oh. Cir. Ct. 562. 


Tex.—Walker-Smith Co. v. Bilao, 
(Civ. A.) 204 SW 777; Howe Grain, 
oe Con Mia DLaylor, a(Civa Ae) pA Siw 

Austr.—Francis v. Lyon, 4 Austr. 
Cy LAR. 10235 

[a] Repudiation is anticipatory 
breach authorizing rescission.—Wet- 
kopsky v. New Haven Gas Light Co., 
90 Conn. 286, 96 A 950; Estes v. Cur- 
tiss Aeroplane, ete., Corp., 191 App. 
Div. 71:9; 1:82) NYS? 25 Patt: 232 einem ys 
572, 184 NE 576]. 

[b] Repudiation of guaranty.— 
Where the guarantor repudiates a 
guaranty of payment upon which the 
contract of sale is conditioned, the 
seller has a right to rescind the con- 
tract of sale. Blair-Baker Horse Co. 
v. Hennessey, 36 R. I. 132, 89 A 299 
[rearg den 89 A 711]. 

[c] Demand for allowance.—A re- 
fusal by a purchaser of goods to ac- 
cept any further amount unless an 
allowance shall be made to him for 
defects in those already received is 
such a refusal to carry out the con- 
tract as will entitle the vendor to re- 
scind the contract, where the goods 
already delivered are in exact accord- 
ance with the terms of the contract. 
McCowan vy. McKay, 13 Man. 590. 


{d] Where buyer is merely mis- 
taken as to goods sent him, thinks 
that they are intended for some one 
else, and does not repudiate the con- 
tract or become a party to its rescis- 
sion, the seller has no right ex parte 
to declare the contract rescinded. 
Walker-Smith Co. v. Bilao, (Tex. Civ. 
A.) 204 SW 777. 

{e] Dispute.—(1) Where the pur- 
chaser refuses to receive the goods 
because he believes them to be differ- 
ent from those to which he is entitled, 
he cannot be regarded as having aban- 
doned the contract. Treat v. Rich- 
ardson, 47 Conn. 582. (2) The failure 
of the purchaser of tomatoes to allow 
true weight for the tomatoes already 
delivered was not a repudiation of the 
contract so as to entitle the seller to 
rescind. Hartnett v. Baker, 20 Del. 
431, 56 A 672. (3) A mere controver- 
Sy over the meaning of the terms of 
the contract does not require the 
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from those contained in the original contract,’? and 
provided the seller is not in default by reason of a 
The failure of the 
buyer to do something which the agreement does not 
eall for or contemplate does not justify a rescission 
Also the failure of the buyer to per- 
form a subsidiary promise within the time stipulated 
will not justify a rescission by the seller where the 
stipulation as to time is not an essential or substan- 


prior substantial breach by him.*? 


by the seller.*? 


tial part or term of the contract.** 


Contract to supply all buyer needs of a certain 
-commodity may be rescinded by the seller where the 
buyer orders more than is needed in his business 
during the contract period,*® or where he buys ma- 
terial amounts from other persons,*® unless the seller 
is unable to supply all that is needed, and the con- 
tract expressly allows purchases from others in such 


case.** 


[§ 240] bb. Nonpayment of Price—(aa) In Gen- 


seller either to rescind or accept the 
buyer’s contention. Beaumont Cotton 
Oil Mill.Co. v. Sanders, (Tex. Civ. A.) 
203 SW 372. 


{f] Suspension of order.—When 
goods are purchased to be shipped 
as ordered, a suspension of orders for 
a short time is not such a repudiation 
of the contract as will entitle the sell- 
er to rescind, when the period to be 
covered by the contract has not ex- 
pired by several months. Wells v. 
Hartford Manilla Co., 76 Conn. 27, 55 
A 599. 


{g] Failure to account.—Where 
one having a half interest in an un- 
patented device conveyed the same to 
defendants on the agreement that 
they should manufacture and sell the 
device, accounting to him for half the 
profits, defendants’ mere failure to, 
account for the seller’s half interest 
did not entitle him to a rescission. 
Hunt v. American Radiator Co., 2 App. 
Div. 34, 37 NYS 576. 


71. Hartnett v. Baker, 20 Del. 431, 
56 A 672; Johnson Forge Co. v. Leon- 
ard, 19 Del. 342, 51 A 305, 94 AmSR 
86, 57 LRA 225; West v. Bechtel, 125 
Mich. 144, 84 NW 69, 51 LRA 791; 
Lebrecht v. Miller, (Mo. A.) 192 SW 
1050. 


[a] Time and medium of payment. 
—(1) Where a contract for the sale 
of fruit, containing no stipulation as 
to the dates of payment, was subject 
to a custom requiring payments to be 
made on the fifteenth and thirtieth 
of each month, unless those dates 
came on Saturday, in which case the 
payments were to be made the follow- 
ing Monday, a demand by the buyer 
that the amount due for fruit deliver- 
ed should be deposited in a bank pay- 
able on completion of the contract, 
and that future deliveries would be 
paid for on delivery, entitled the sell- 
er to rescind the contract. Minaker 
v. California Canneries Co., 138 Cal. 
239, 71 P 110. (2) Where the terms 
of payment were “$650 net cash upon 
presentation of the bill of lading,” and 
the purchaser wrote to the seller stat- 
ing, “Thirty days from date from re- 
ceipt of your invoice with bill of lad- 
ing attached thereto, we will be 
pleased to mail you our check for the 
purchase price of this machine, name- 
ly, $650,” the seller was justified in 
rescinding the contract. Ward v. 
limited @oal Co, 269) Pa. 2159, 12) Al 
16. 

[b] Separate contracts.—Insisting 
on different terms as a_ condition 
precedent to the performance of one 
contract is no ground for the rescis- 
sion of another.and different contract. 
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eral. At least in some eases,7® the seller may rescind 
.the contract of sale for nonpayment of the price 
when due’® or within a reasonable time,®° or for the 
giving of a worthless check*? or note*? in payment; 
but the seller himself must not be in default;** the 
failure to pay under one contract of sale does not 
authorize rescission of another contract of sale;** 
and it has been held in a few cases that where the 
goods have been delivered, a mere failure to pay the 
price is not ground for rescission.*® e 


Essence of contract. Where, by reason of the con- 
tract covering the entire output of the seller, time is 
of the essence of the contract, a failure to make pay- 
ment as provided by the contract justifies the seller 
in canceling or rescinding the contract.*® 
when payment of the price is to be made in advance 
of or concurrent with delivery, it is of the essence 


Also, 


of the contract,8? and a failure to pay is such a 


Steinlein v. S. Blaisdell, Jr., Co., (Tex. 
Civ. A.) 44 SW 200. 

72. Shriver Oil Co. v. Interocean 
Oil Co., 157 Md. 341, 146 A 223. 


73. J. W. Jenkins Music Co, v. 
Wilson, (Mo. A.) 209 SW 987. 


74 Ady v. Jenkins, 133'Md. 36, 104 
A 178 (promise to deliver labels by a 
certain date). 

75. H. D. Williams Cooperage Co. 
v. Scofield, 115 Fed. 119, 58 CCA 238. 


76. O’Bryan v. Mengel Co., 224 Ky. 
284, 6 SW (2d) 249. 

77. Pilsen Coal Co. v. West Chi- 
cago Park Comrs., 221 Ill. A. 162. 


78. See infra text and notes 81, 82, 
86, 88; and § 241. 


79. Curtis v. Nye, 86 Cal. A. 507, 
261 P 747; Kokoma Steel, ete., Co. v. 
Macomber, ete., Rope Co., 73 Ind. A. 
619, 128 NE 362; Dudley v. Wye, 230 
Mass. 350, 119 NE 790. 


[a] Evidence justified referee’s 
finding that buyer’s failure to pay 
two thousand four hundred sixty-five 
dollars and thirty cents for shipments 
on one hundred-car coal order was 
material breach justifying seller’s re- 
scission of contract (Uniform Sales 
Act [St. (1927) § 121.45 subs. (2)]). 
Gerber v. Ogle Coal Co., 195 Wis. 578, 
218 NW 361. 


80. Julius Levin Co. v. Rosenfield, 
230 Ill. A. 126 (under Uniform Sales 
Act, where seller has right of lien); 
Tabary v. Thieneman, 27 La. Ann. 
720; Granberry v. Frierson, 2 Baxt. 
(Tenn.) 326. 


81. Demateis v. Vezu, 49 Cal. A. 
453, 193 P 793 (check subsequently 
dishonored). 


82. Chastant v. Elliott, 27 La. Ann. 
322. See McAllister v. Michigamme 
Oil Co., 230 Mich. 531, 203 NE 78 (an 
agreement by the buyer to give bank- 
able notes means notes bankable, in 
the community where the seller re- 
sides; and on failure to give such 
notes, the seller has a right to rescind 
before delivery of the property). 


83. Baker v. Garden City Fan Co., 
272 Med, 877; Eull Coal) etc.; Co. v. 
Empire Coal, etc., Co., 1138 Fed. 256, 
bLTC@AN2 13 bull eva Patra ta 4b) Unie: 
94; California Sugar, etc., Agency v. 
Penoyar, 167 Cal. 274, 139 P 671; Long 
Beach Fisheries Co. v. Curtis Corp., 
5s al. Ae Shs. 208 372); Central 
Lumber Co. v. Arkansas Valley Lum- 
ber Co., 86 Kan. 131, 119.P 321, 


fa] Seller not in default.—Where 
the purchaser was to notify the sell- 
er in writing when delivery was de- 
sired, mailing a notice erroneously 


breach of the contract as will justify a rescission.*® 


addressed does not put the seller in 
default so as to preclude rescission 
for nonpayment. Price v. New York, 
104 App. Div. 198, 93 NYS 967 [app 
dism 182 N. Y. 516 mem, 77 NE 1195 
mem]. 


84. Southern Car Mfg., etc., Co. v. 
Scullin-Gallagher Iron, ete., Co., (Tex. 
Civ. A.) 85 SW 845; Auer v. Robert- 
son Paper Co., 94 Vt. 473, 111 A 570. 


85. Kramer v. Messner, 101 Iowa 
88, 69 NW 1142; Roberts vy. Boulton, 
56 Mo. A. 405. 


86. Glenridge Coal Co. v. Marion 
County Coal Co., 205 Ill. A. 264; Sul- 
ree v. Boswell, 122 Md. 539, 89 A 

87. See cases infra note 88. 

88. Cal.—Beauchamp v. Archer, 58 
Cal, 431, 41 AmR 266; United Can- 
neries Co. v. Seelye, 48 Cal. A. 747, 
192-P 341. 

Ill.—Canadian Bank of Commerce 
v. McCrea, 106 Ill. 281; Cheatle v. 
MacVeagh, 83 Ill. A. 336; Harrison 
Mach. Works v. Miller, 36 Ill. A. 86. 

Me.—Dwinel v. Howard, 30 Me. 258. 


Md.—MecGrath v. Gegner, 77 Md. 
331, 26 A 502, 39 AmSR 415. 


si ee v. Shaw, 35 Mich. 


Mont.—Burden v. E}ling State 
Bank, 76 Mont. 24, 245 P 958, 46 ALR 
906. 

N. Y.—Morris v. Rexford, 18 N. Y. 
552; American Broom, ete., Co. v. Ad- 
dickes, 19 Mise. 36, 42 NYS 871; 
Stocksdale v. Schuyler, 8 NYS 813 [aff 
130 N. Y. 674, 29 NE 1034]. 

S. C.—Neil v. Cheves, 17 S. C. L. 
bavieickett we Cloudy 1 (1S) Gave soo: 

Va.—Smyth v. Sutton, 24 Gratt. 
(65 Va.) 191. 

Eng.—Withers v. Reynolds, 2 B. & 
Ad, 882, 22 ECL 370, 109 Reprint 1370; 
Read v. Hutchinson, 3 Campb. 352, 170 
Reprint 1408. 

Que.—Clement v. Durocher, 16 Que. 
Super. 479. 

Sask.—Mooney v. Lipka, [1926] 4 
DomLR 647, 650, [1927] 3 WestWkly 
391 [quot Cyc]. 

[a] This is true, although amount 
withheld is small.—Genesee Fruit Co. 
Vou Barrettc67) Ui ALG Te. 

[b] Failure to pay check or draft. 
—If, upon a sale for cash, the buyer 
gives a check or draft as a means of 
payment, and it is not paid, the seller 
may rescind or sue for rescission. 
Guilbeau v. Melancon, 28 La. Ann. 


627; J. I. Case Threshing Mach. Co. 
v. Bargabos, 143 Minn. 8, 172 NW 
882. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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On the other hand, where the sale is on credit, a fail- 
ure to pay at the stipulated time may not be ground 
for rescission,®® as where time is not of the essence 


of the contract.®° 
[§ 241] (bb) Installment. 


es of the particular case.?? 


89. Colvin v. Southern Lumber Co., 
104 Ark. 130, 148 SW 496. 


90. Martindale v. Smith, 1 Q. B. 
389, 41 HEL 592, 1143 Reprint 1181. 


91. U. S.—Kalamazoo Ice, ete., Co. 
v. Gerber, 4 F. (2d) 235; Youghiog- 
heny, etc., Coal Co. v. Verstine, 176 
Fed. 972; Hull Coal, ete, Co. v., Em- 
pire ‘Coal, etc:, ~Co., 113° Ned. (256, 51 
CCAL213: 


Ala.—Dominey v. Johnson-Brown 
Corn w2t0 Aa, 660;-L28 1) D2 


Ill.— W. H. Purcell Co. v. Sage, 200 
Ill. 342, 65 NE 723 [aff 90 Ill. A. 160]; 
George H. Hess Co. v. Dawson, 149 
His 138, 36 NE 557 [af 51 Ill A. 146); 
Worth-Huskey Coal Co. v. Columbia 
Malting Co., 230 Ill. A. 165. 


Mich.—Wolverine Packing Co. v. 
Hawley, 251 Mich. 215, 231 NW 617: 
Jenness v. Shaw, 35 Mich. 20. 


N. Y.—Price v. New York, 104 App. 
Div. 198, 93 NYS 967; Bright v. Dean, 
2 NYCityCt 433 [aff 2 NYS 658]. 


Pa.—G. B. Hurt, Ine., v. Fuller Can- 
neries Co., 269 Pa. 85, 112 A 148; Rugg 
v. Moore, 110 Pa. 236, 1 A 320; Rey- 
bold v. Voorhees, 30 Pa. 116; Granite 
Mills v. Keystone Oil Cloth Co., 15 
Montg. Co. 36. 


es Sa nes v. Bernstein, L. R. 
SEG: 588. 


eas Nett Atwater Co. v. Berry, 145 
Wash. 640, 261 P 390. 

{a] Difficulty in financing pay- 
ments.—That the buyer of personalty 
to be delivered in installments had 
some difficulty in financing payments 
as. they matured, of itself afforded no 
ground for cancellation of the con- 
tract. Cadillac Mach. Co. v. Mitchell- 
Diggins “Iron Co.,- 205 Mich. 107, 171 
NW 479. 


93. Iowa.—Quarton v. American 
Law Book Co., 143 Iowa 517, 121 NW 
1009, 32 LRANS 1. 


Mo.—Barnett v. Elwood Grain Co., 
153 Mo. A. 458, 133 SW 856. 


N. Y.—Helgar Corp. v. Warner’s 
Features, Inc., 222 N. Y. 449, 119 NE 
113; Ferguson v. Chuck, 194 App. Div. 
583, 185 NYS 800. 


Wash.—WNott-Atwater Co. v. Berry, 
145 Wash. 640, 261 P 390. 


Wis.—Crocker Chair Co. v. Edward 
Hines Hardwood, etc., Co., 230 NW 
61. 


94. See cases infra this note. 


[a] Entire contract may. be re- 
scinded. Stokes v. Baars, 18 Fla. 656; 
Madigan-Walsh~ Co. v. McLean, 2 
Tenn. Civ. A. 693. 


[b] Severable contract.—(1) Ac- 
cording to some decisions if the con- 
tract is severable, a mere refusal to 
pay for one installment will not jus- 
tify a rescission of the entire con- 
tract. Iowa Brick Mfg. Co. v. Her- 
rick, 126 Iowa 721, 102 NW 787; Os- 
good v. Bauder, 15 Iowa 550, 39 NW 
887, 1 LRA 655; Harsen v. Consum- 
ers’ Steam-Heating Co., 73 Iowa 77, 
34 NW 495; Myer v. Wheeler, 65 lowa 
890, 21 NW 692; Winchester v. New- 


Where 
made in installments, a failure to pay for an install- 
ment promptly or within the time specified in the con- 
tract may®! or may not®? be ground for rescission ; 
whether it is or is not depends upon the circumstance- 
Particular matters to be 
considered in determining whether a rescission by 
the seller for nonpayment for an installment is prop- 
er or improper include such questions as whether the 
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contract of sale is entire or severable,®* the default 
in payment is material and substantial or insignifi- 
cant,®® willful or unintentional,®® with or without 


cause or justification,®’ and whether the conduct of 


delivery is 


ton, 2 Allen (Mass.) 492. (2) How- 
ever, it is otherwise if a refusal to 
pay is accompanied by an attempt to 
impose new terms or conditions and 
a threat to abandon the contract. 
Stevens v. Forrest, 183 Mich. 223, 149 
NW 982. 

[c] Sale of separate articles.— 
Where the contract was to deliver 
lumber and slabs, a refusal to pay for 
the lumber did not justify a rescis- 
sion as to the slabs. Tucker v. Bill- 
ing. 3 Utah 82, 5 P 554. 

Entire and severable contracts gen- 
erally see supra §§ 196-205. 


95. Swinehart Tire, etc., Co. v. 
William Whitman Co., 266 Fed. 45; 
Barnett v. Elwood Grain Co., 153 Mo. 


A. 458, 183 SW 856; Helgar Corp. 
v. Warner’s Features, Inc., 222 N. Y. 
449, 119 NE 113; Alden Coal Min. 
CopvinOn Lh, Amos Coal Cos ivad INXS 
980. 


96. Jensen v. Goss, 39 Cal. A. 427, 
179 P 225; Alden Coal Mining Co. 
Var eles PAO S CoaleCo. ml Mime INNS 
980. 

[a] Persistent breach of contract 


in not paying for an installment of 
goods entitled the seller to cancel. 
Hamilton Wool Stock Mills v. Clark 
Blanket Co., Ltd., 19 OntWN 291. 


97. California Sugar, etc., Agency 
Vv. Penoyar, -t67 Cal 274-139 671; 
Alaska Salmon Co. v. Standard Box 
Co72l5 8 Calio6 yw i1l2 Pi4545 Russcyv. 
Moore; 210°5P4a. 236;.) A 3203) fruitt 
v. Guenther Lumber Co., 73 Pa. 
Super. 445; Auer v. Robertson Paper 
Co., 94 Vt. 478, 111 A 570. 

[a] Unreasonable refusal to pay 


authorizes rescission. Goodman _ v. 
Whiting Lumber Co., 62 Pa. Super. 


230. 
[b] Construction of contract.— 
Where the refusal to pay is based 


on a construction of the contract as 
to time of payment, and -perform- 
ance according to such construction 
is insisted on, there is no ground for 
rescission: ~— Frull* Coal,” etc,,, -Co,. Vv. 
Empire Coal, etc., Co., 113 Fed. 256, 
51 CCA 218; West v. Bechtel, 125 
Mich. 144, 84 NW 69, 51 LRA 791. 


98. U. S.—Monarch Cycle Mfg. Co. 
v. Royer Wheel Co., 105 Fed. 324, 44 
CCA 523, 


Iowa.—Quarton v. American Law 
Book Co., 143 Iowa 517, 121 NW 1009, 
32 LRANS 1. 


N. J.—Empire Rubber Mfg. Co. v. 
Morris, 77 N. J. L. 498, 72 A 1009. 


Or.—H. R. Wyllie China Co. v. 
Vinton, 97 Or. 350, 192 P 400. 


Eng.—Mersey Steel, etc., Co. v. 
Naylor, 9 App. Cas. .434; Freeth v. 
Burr, Ja. R69. C. Peaz08s..Corcoran 
v. Proser, 22 Wkly. Rep. 222. 


[a] This test is especially im- 
portant where contract is entire.— 


Monarch Cycle Mfg. Co. v. Royer 
Wheel Co., 105 Fed. 324, 44 CCA 
523; Johnson Forge Co. v. Leonard, 


19 Del. 342, 51 A 305, 94 AmSR 86, 
57 LRA 225; - Winchester v. Newton, 
2 Allen (Mass.) 492. 


the purchaser is or is not such as to show an intent 
to abandon or renounce the contract.°*® 


[§ 242] (c) By Seller—aa. In General. 
er may rescind the contract of sale when there has 
been a breach of the contract or of a condition there- 
of by the seller,®® provided the breach was in some 
substantial particular going to the essence of the 
contract,! and the conduct or language of the seller 
was such as to show a disposition or intent to aban- 


The buy- 


[b] Rescission is authorized 
where nonpayment for an installment 
is accompanied by: (1) A refusal to 
receive and accept any more goods. 
Quarton v. American Law Book’ Co., 
143 Iowa 517, 121 NW 1009, 32 LRA 


NS 1. (2) A demand insisting upon 
new terms. Johnson Forge Co. v. 
Leonard, 19 Del. 342, 51° A 305,294 


AmSR 86, 57 LRA 225; King v. Faist, 
161 Mass. 449, 37 NE 456. (3) Such 
circumstances as give the seller rea- 
sonable grounds for thinking that 
the buyer will refuse or be unable 
to pay for the rest. Stephenson v. 
Cady, 117 Mass. 6; Bloomer v. Bern- 
Stein, da R69) Ch Pe as8s 

99. Ala.—-Green v. Lineville Drug 
Co., 167 Ala. 372, 52 S 433: 

Cal.—Gally v. Wynne, 96 Cal. A. 
145.273 PP 8255) Hull va Ray, suka: 
A. 284, 251 P 810. 

Ill—Howe Mach. Co. v. Rosine, 87 
Tll. 105; Smith v. Aurora Automatic 
Mach. Co., 201 Ill. A. 606. 

Iowa.—New York Brokerage Co. v. 
Wharton, 143 Iowa 61, 119 NW 969; 
Berkey v. Lefebure, 125 Iowa 76, 99 
NW 710. 


Mda.—Penn Oil Co. v. Triangle Pe- 
Vege a: ete, Co, 136) Md. 2559s. seer 


Mich.—Kelly Springfield Tire Co. v. 
Harrity, 242 Mich. 515, 219 NW 752. 

Minn.—Loveland v. Dols, 157 Minn. 
222, 195 NW 918. 

Mo. v. American Multi- 
graph Sales Co., 172. Mo. A. 384, 158 
SW 4387. 


N. Y.—Ufland v. McMahon, 
App. Div. 267, 213 NYS 519; 
v. Antony, 13 NYS 890; 
Bruce, Anth..N: P.123- 


Tex.—Jackson v. Butler, 
Civ. AP 379, 519SiWw, 1095; 


Wis.—Sliter v. Creek View Cheese 
Factory, 172 Wis. 639, 179 NW 745. 


215 
Desson 
Phillips v. 


21 Tex. 


Eng.—Fisher v. Armour, [1920] 3 
K. B. 614. ; 

Sask.—Wilkie v. Fleming, 12 Sask. 
1 ORY 


1. Ga.—N. L. Willett Seed Co. v. 
Kirkeby-Gundestrup Seed Co., 145 Ga. 
559, 89 SE 486. 

J11.—Commercial 


Register. Co. v. 
Drew, 168 Ill. A. 347. 


Md.—Sumwalt Ice, etc, Co. v. 
Knickerbocker Ice Co., 112 Md. 437; 
77 A 56. 


Mass.—John Service, Ine., v. Good+ 
now-Pearson Co., 242 ‘Mass. 594, 136 
ne 623, 29 ALR 1513. 


Y.—Rosenwasser v. Blyn Shoes, 
246. N.Y. 340, 159 NE 84; Farish Co, 
vy. Harris €o., 197 NYS 596. 
Okl.—Kansas City SS Cleon CG: 
v. Cohlmia, 138 Okl. 151, 280 P 61k 
Or.—Krebs Hop Co. v. Livesley, pt 
Or o27, 92 P1084, 
Philippine.——Behn  v. 
Philippine 602. 
Tenn. German-American 


gram::Mfrs. v. Johnson, 
571, 182 SW 595. 


Yangeo, 38 


Mono- 
133 Tenn. 
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don or repudiate the contract.” 
Delivery of wrong article. 


justify rescission. 


Premature demand for payment is not ground for 
rescission® where the seller offers and is willing to 
However, the buyer may 
rescind where the seller not only attempts, without 
right, to make acceptance of a draft a condition to 
obtaining possession of the bill of lading, but-also, 
on return of the unaccepted draft, reasserts the 
right to require acceptance and notifies the carrier 


earry out the contract.” 


to hold the goods.® 
Two or more contracts. 


Vt.—Tichnor v. Evans, 92 Vt. 278, 
102 A 1031, LRA1918C 1025. 

W. Va.—Ellison v. Flat Top Gro- 
cery Co., 69 W. Va. 380, 71 SE 391, 
38 LRANS 539. 

[a] Seller’s breach of subsidiary 
part of contract does not justify a 
eancellation by the buyer. States- 
ville Flour Mills Co. v. Wayne Dis- 
ei pating COs. did INE Ca 008, ose 
Weise 

[b] Seller’s breach of independent 
condition resulting in no substantial 
damage gives the buyer no right to 
rescind. Stone v. Davis, (Tex. Civ. 
A.) 175 SW 772. 


2. U. S.—Henry H. Cross Co. v. 
Texhoma Oil, etc., Co., 32 EF. (2d) 
442; New England Oil Corp. v. Is- 
land Oil Marketing Corp., 288 Fed. 
961 [certiorari den 263 U. S. 702, 44 
SCt 7, 68 L. ed. 514]. 


Ill—Howe Mach. Co. v. Willie, 85 
Hi 333. 


/ 

Me.—Simpson v. Emmons, 116 Me. 
14, 99 A 658. 

Mass.—Moore v. Curry, 112 Mass. 
te 

. J—Gerli v. Poidebard Silk Mfg. 

Con ION J. L. 482, 31 A 401, 51 Am 
SR Gat, 30 LRA 61 


Okl.—Kansas City Pants, etc., Co. 
v. Cohlmia, 138 Okl. 151, 280 P 611. 


Wis.—Barron County Canning, etc., 
Co. v. Niana Pure Food Co., 191 Wis. 
635, 211 NW 764. 


Man.—McCowan v. McKay, 13 Man. 
590. 
Ont.—Petrie v. Rae, 46 Ont. L. 19. 


[a] Clear intent.—The intent to 
insist on an unauthorized condition 
or repudiate the contract must clear- 
ly appear. Wheeler v. New Bruns- 
Wick, etc., R. Co,, 115 U. S. 29, 5 SCt 
1061, 29 L. ed. 341. 


[b] Matters not authorizing re- 
scission by the buyer include: (1) 
The seller’s past failures to perform, 
which have been acquiesced in and 
settled, and the assumption therefrom 
that the seller will continue to fail 
to perform. Barnette Sawmill Co. v. 
Ft. Harrison Lumber Co., 126 La. 75, 
52 S 222. (2) A mere mistake on 
the part of the seller in carrying 
out his part of the contract. Mat- 
tingly v. Stone, 12 SW 467, 12 KyL 
72. (3) A mistake as to the terms 
of payment. John Single Paper Co. 
v. Hammermill Paper Co., 96 App. 
Div. 535, 89 NYS 116; Embree-Mc- 
Lean Carriage Come. Lusk, 11 Tex. 
Civ. A. 493, 38 SW 154. (4) The 
seller’s objection to a credit which 
he has previously agreed to. Bab- 


Ordinarily the buyer 
may rescind where the seller delivers, or offers to 
delivers, something different from that agreed to be 
delivered;* but a delivery of the wrong article by 
mistake,* or an inclusion by mistake in the goods 
delivered of some that were not purchased,° will not 


Where there are two sep- 
arate and distinct contracts of sale between the same 
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parties, a breach or alleged breach of one by the 
seller does not justify a rescission of the other by 
the buyer;® but where, after partial delivery, two 
contracts of sale are merged into a subsequent one, 
the contracts are sufficiently connected to make the 
seller’s violation 
ground for the buyer’s cancellation of the third con- 


tract.?° 


[§ 243] bb. Failure To Deliver. 
buyer may rescind if the seller fails or refuses to 
make delivery of the goods in accordance with the 
terms of the contract; 
failure to deliver is due to no fault of the seller;*? 
and it is held that failure to deliver one of several 
articles covered by a contract of sale will not entitle 
the buyer to reseind.?* 


[§§ 242-248 


of the first contract sufficient 


Ordinarily, the 


but it is otherwise if the 


Time. Failure to ship or deliver within the proper 


co¢ék v. Purcupile, 36 Nebr. 417, 54 
NW 675. (5) A refusal by the sell- 
er to give a receipt for a payment 
made. Weintz v. Hafner, 78 Ill. 27. 
(6) A contract for the sale of a stock 
of goods, “to be invoiced at cost and 
as agreed upon,’ cannot be rescinded 
merely because the seller failed to 
produce the original bills of certain 
of the goods on demand. Kendall v. 
Young, 27 Ill. A. 174. 


3. U. S.—Harding v. Taubel, 1 F. 
(2d) 614. 
Ala.—Huson Ice, ete., Works v. 


Bland, 167 Ala. 391, 52 S 445. 
’ Jll—Howe Mach. Co. v. Willie, 85 
PI 3337 

Me.—Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874. 


Mass.—Hallwood Cash Register Co. 
vy. Lufkin, 179 Mass. 143, 60 NE 473. 

N. Y.—Kupfer v. Pellman, 67 Misc. 
149, 121 NYS 1081. 


Ss. D—J. B. Colt Co. v. Hayenga, 
52°S.,.D. 2015217 NW 187. 

Tex.—Lucchese v. Goggan, 
A.) 257 SW 584. 

Wash.—Barry Be 
Wash. 453, 139 » 22 

Sask.—Wilkie v. lontine 12 Sask. 
Ls 3938. 

Cross references: 

Breach of warranty see infra § 247. 
Defect in quality see infra § 246. 

4 Miller v. Benjamin, 142 N. Y. 
613, 37 NE 631; Githens v. Zorn, 1 
WklyNC (Pa.) 118; Moachon v. Blair, 
(Sask.) 9 DomLR 396, 23 WestLR 
59. 

5. De Graff v. Byles, 63 Mich. 25, 
29 NW 487. 


Delivery of excessive quantity see 
infra § 5. 

6. Drake Hardware Co. v. 
222 Mo. A, 888, 5 SW (2d) 1109. 


7. Missouri Paint, etc, Co. v. Mc- 
Cammond, 2 La. A. 44, 


8. Hazel Hill Canning Co. v. “Robe 
erts, 129 Md. 306, 99 A 424, 


9.) “Rock® vi "Gaede, iil “kan: 
207 P 328, 27 ALR 1152; Hanson v. 
Wittenberg, 205 Mass. 319, 91 NE 383. 


10. Buhler Mill, ete., Co. v. Jolly, 
217 Mo. A. 240, 261 SW 353. 


11. U. S.—Camden Iron-Works y. 
Fox, 34 Fed. 200. 


Ala.—Russell v. Gregory, 62 Ala. 
454; Ex p. Bottoms, 46 Ala. 312. 


er Rete v. Cranston, 20 
Del. 464, 56 A 367 


ee an v. Kbyahart 1510 Tle >A. 
137. 


(Civ. 


Danielson, 78 


Wall, 


214, 


time for shipment. or delivery is ground for rescis- 
sion of a contract'*+ unless time is not a condi- 


N. Y.—Browne y. Paterson, 36 App. 
Div. 167, 55 NYS 404 [rev on other 
grounds 165 N. Y. 460, 57 NH 296]; 
Lippman y. Hauben, 47 Misc. 668, 94 
NYS 520; Kallis v. Lissberger, 39 
Misc. 773, 81 NYS 332. 

Or.—Klinge v. Farris, 128 Or. 142, 
273 P 954, 128 Or. 142, 268 P 748. 

Pa.—White v. Wolf, 185 Pa. 369, 
39 A 1011; In re Heller, 6 Pa. Dist. 
193,19, Payor 302513 Monts. Com t223 


Va.—Richmond Leather Mfg. Co.: 


v. Fawcett, 130 Va..484, 107 SH 800. 
[a] Inspection of goods.—In the 


absence of bad faith on the part of - 
the inspectors, the seller’s refusal to + 


deliver because he regarded the in- 
spection as unfair will not avoid re- 
scission. Camden MIron Works _v. 
New York, 104 App. Div. 272, 93 NYS 
754 [mod on other grounds 185 N. 
Y. 617 mem, 78 NE 1101 mem]. ~— 


[b] Declaration of inability to de- 
liver.—A distinct declaration by an 
authorized agent of the seller that 
the seller is unable to perform the 
contract and deliver the goods sold 
justifies a rescission. Lesson v. 
North British Oil, ete., Co., Ir. R. 8 
CHa 8'093 

12. Baltimore, ete., R. Co. v. Stee? 
Rail Supply Co., 123 Fed. 655, 59 CCA 
419 (inability to obtain cars). 


[a] Place of delivery.—Under the 
rule that in the absence of other 


agreement delivery shall be made at. 


the place where the goods were 
when the sale was made, the fact that 
through inadvertence the goods sold 
have been removed after the sale 
from the place at which they were 
at the moment of agreement will not 
justify the rescission of the contract. 
Kenner v. Allen, 1 McG. (la.) 214. 


13. Hansen vy. Baltimore. Packing, 
etc., Co., 86 Fed. 832. 


14. U. S.—Colonial Ice Cream Co. 
sae eae Merc. Corp., 296 Fed. 


Ala.—Lowy v. Rosengrant, 196 Ala. 
337, 71 S 439; Clauss Shear Co. v. 
Alabama Barber Supply Co., 1 Ala. 
A. 664, 56 S 49. 


Aric Gr shel Brown Co. v. Stevens 
Grocer Co., 118 Ark. 17, 175 SW 1158. 


Car ob nae Vc. Deft, bo Callan 
LET 200, PST 


Ga. Salon Parts Corp. na Ameri- 
cee Parts Co., 36 Ga. A. 549, 137 


Ky.—Malone v. Stone, 214 Ky. 443, 
283 SW 407. 


Mass.—Star Fuse Co. v. Prussian, 
248 Mass. 126, 143 NE 145; Barrie 
v. Quimby, 206 Mass. 259, 92°NE 451, 


For later cases, developments and changes in the law see Annotations, same title and section 1:amber., 


§§ 243-245] 


tion!® or of the essence of the contract.1® 
there can be no proper rescission upon this ground 
where delivery is made within the time allowed by the 
contract ;!" a contract providing for delivery upon a 
certain date or as soon thereafter as practicable may 
not be canceled for delay which is sufficiently ex- 
plained;'* where title passes upon delivery to the 
carrier of goods consigned to the buyer,!® and the de- 
livery to the carrier is prompt, the buyer may not re- 
secind because of delay in transportation due to the 
negligence of the carrier;2° and where the seller of 
goods has agreed to furnish a show ease therefor, a 
failure to deliver the show case the very moment the 
goods are delivered is not of itself sufficient to war- 
rant rescission.?! 


Installment. According to the circumstances of 
the particular case,?? a default in delivery of an in- 
stallment, under a contract providing for delivery 
in installments, may,”* or may not,** be ground for 
rescission. 


[§ 244] cc. Failure of, or Defect in, Title. The 
buyer may rescind because of a failure of or a defect 
in the title of the seller to the property sold,?° as 
where the property is encumbered by mortgage,”°® or 
a lien for storage charges which the seller has agreed 
to pay;?* but where the property is not to- be trans- 
ferred until payment is made by the buyer, the fact 
that the seller is without title, or that there is a 
mortgage upon the property, at the time the con- 
tract is entered into furnishes no ground for rescis- 
sion?® unless, upon tender by the buyer, the seller 
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is unable to comply with the agreement;?° a mere 
dispute as to the title is not such a defect as will 
justify a rescission;?® a rescission cannot be had 
where liens, if any, arose because of the fault of the 
buyer in not complying with a statute governing bulk 
sales;*! and where property is sold subject to en- 
cumbranees, the fact that, through inadvertence, one 
item is misdescribed as a chattel mortgage instead 
of a conditional bill of sale does not warrant rescis- 
sion where it does not appear that the possession of 
the buyer has been, or will be, disturbed because of 
the difference in the character of the instrument.*? 


Partnership property. Where the seller has suf- 
ficient ownership to enable him to convey title, 
claim that the contract may be rescinded by the buy- 
er because the seller is not the sole owner of the 
property, and another person has an interest therein 
as a partner, is without merit.*? 


Cattle. A contract for the sale of cattle may be 
rescinded for the refusal of the seller to comply with 
his agreement to deliver a written warranty of ti- 
tle,?4 but not for his failure to supply a certificate 
of a certain cattle club showing a transfer of owner- 
ship on the records of the club, where he has not 
covenanted to furnish such a ecertificate.2> That a 
brand inspector questioned the title to cattle sold 
does not authorize rescission where the seller there- 
after established his title.?® 


[§ 245] dd. Variation in Quantity. The buyer 
may rescind for a substantial deficiency in the quan- 
tity of goods tendered or delivered,?? but not for a 


N. Y.—Mawhinney v. Millbrook; Ice Co., 195 N. Y. 118, 88 NE 24, 21 W. Va.—Striza v. Princeton First 
Woolen Mills, 234 N. Y. 244, 137 NE| LRANS 864; and cases infra this] Nat. Bank, 97 W. Va. 359, 125 SE 150. 
318; Doxey v. Coates, 181 App. Div.| note. Wis.—Shores Lumber Co. v. Cla- 
207, 168 NYS 76; Kouloris v. Cohen,| [a] Rescission is authorized|ney, 102 Wis. 235, 78 NW 451. — 

131 Mise. 407, 226 NYS 751; Hart-| where there is (1) a failure or re- 26) Morente vom Chauvi 2 Ron 
man Coal Co. v. William J. Howe Co.,|fusal to deliver the first installment | (ta.) i57 : me OPE 
129 Misc. 762, 222 NYS 584. (Gerli v. Poidebard Silk Mfg. Co., 57 : x P 

N. D.—Sunshine Cloak, etc., Co. v.| N. J. L. 432, 31 A 401, 51 AmSR 611, ons Malone | v. Minnesota Stone 
Roquette, 30 N. D. 143, 152 NW 359,|30 LRA 61; Pope v. Porter, 102 N. ¥.| C0» 36 Minn. 325, 31 NW 170. 
LRAI9II16E 932. 566, 7 NIX 304; Hlting Woolen Co. v. 28. Maloney v. Houston, 51 Cal. 


Pa.—Parish Mfg. Corp. v. Martin- 
Barry tCorpsy285/Pa,. 134;013P6 A710; : 
Goodman v. Whiting Lumber Co., 62 A 570; 


Martin, 5 Daly (N. Y.) 417; 
Robertson Paper Co., 94 Vt. 473, 111 
Hoare v. Rennie, 5 H. & N. 29. 


AUNELIN. tA.) 585,81 One Gok: 


91 Ill, A. 418. 
Maloney v. Houston, 


Weber v. Owens, 


51 Cal. 


Pa. Super. 230. 


S. C.—Bowser v. Crescent Filling 
Station, 133 S.C. 281, 130 SE 870. 


; Automobile Co. v. 
Schmidt, (Civ. A.) 211 SW 804. 


Wash.—Hunter v. Radford, 
Wash. 668, 191 P 794. 


Time for delivery generally see 
supra §§ 327-349. 


15. Gattorno- v. Adams, 12 C. B. 
N. S. 560, 104 ECL 560, 142 Reprint 
1262. 

16. Erdreich v. Zimmerman, 190 
App. Div. 448, 179 NYS 829 [rev 107 
Mise. 508, 176 NYS 762]; Sturges, 
etc., Mfg. Co. v. American Separator 
Co., 158 App. Div. 63, 142 NYS 697. 


17. Schiff v. Winton Motor Car 
Co., 90 Mise. 590, 153 NYS 961. 


139)=-American) Case, . ete.i6 Cow: Vv. 
Griswold, 68 Misc. 379, 125 NYS 4 
[rev on other grounds 143 App. Div. 
807, 128 NYS 206]. 


19. See infra § 565. 


20. R. E. McDonald Co. v. Gold- 
berg, (Tex. Civ. A.) 286 SW 226. 


21. McAllister-Coman Co 
Mathews, 167 Ala. 361, 52 S 416, 140 
AmSR 43. 

22. Johnson Forge Co. v. Leonard, 
19 Del. 342, 51 A 305, 94 AmSR 86, 
57 LRA 235; Jauch v. Powertown 
Tire Corp., 312 App. Div. 326, 209 
NYS 16; Herx v. Carlson, 210 App. 
Div. 417, 206 NYS 179. 


23. Wolfert v. 


111 


19, 157 Reprint 1083), (2) or the fail- 
ure or refusal to deliver an install- 
ment is a continuing one (Norring- 
ton v. Wright, 115 U. S. 188, 6 SCt 12, 
29 L. ed. 366 [aff 5 Fed. 768]; In re 
Kelly,-51 Fed. 194; U.S. Iron Co. v. 
Sloss-Sheffield Steel, ete., Co., 71 N. 
J. L. 1, 58 A 173; La Vallette v. Booth, 
131 N. C. 36, 42 SH 446) (8) or is 
without cause or excuse (Rader v. 
Northrup-Williams Co., 269 Fed. 592; 
California Sugar, ete., Agency v. 
Penoyar, 167 Cal. 274, 139 P4671). 


24. Johnson Forge Co. v. Leonard, 
19 Del. 342, 51 A 305, 94 AmSR 86, 57 
LRA 225; Gerli vy. Poidebard Silk 
Mie.Co. oY Ne. i, 43825930" Av401; bi 
AmSR 611, 30 LRA 61; Blackburn 
Vv ively, AV" Ned. Gel 290, VAN 27, (54 
AmR 159; Morgan v. McKee, 77 Pa. 
228; Jonassohn vy. Young, 4 B. & S. 
296, 116 ECL 296, 122 Reprint 470. 


ioe! U. S—Mayer v. U. S., 5 Ct. Cl. 
Ark.—MecDonnell Motor Hauling 


Co. v. Morgan Constr. ‘Co., 151 Ark. 


262, 285 SW 998. 
Cal.—Alberti v. Jubb, 203 Cal. 325, 
267 P 1085. 

Fla.—Hunter v. Bradford, 
269. 

Ky.—Roddy v. Sosnow, 213 Ky. 77, 
280 SW 478; Kitchen v. Wilcox, 56 
SW 514, 21 KyL 1823. 

La.—McCollom v. McCollom, 6 Rob. 
506. 

Wash.—Baker_ v. 


3) ala: 


McAllister, 2 


Caledonia Springs Wash. TT. 48, ce. O81. 


A. 585, 197 P 661. 


ano Computing Scales Co. v. Long, 
. C. 379, 44 SE 963, 65 LRA 294, 


oe Reason is that to adopt any 
other rule would make it possible for 
a purchaser to escape from his con- 
tract upon any claim coming to his 
notice, however baseless or absurd it 
might. be. Computing Scales Co. v. 
pone 66 S. C. 379, 44 SE 968, 65 LRA 


31. Denton v. White, 223 Ky. 640, 
4 SW (2d) 412. 


382. Higson v. Hughes, 72 Wash. 
3862, 130 P 478. 
33. Webb v. Steiner, 113 Mo. A. 


482, 87 SW 618. 

34 Hull v. Ray, 80 Cal. A. 284, 251 
P 810. 

35. 
547. 

86. Hale v. Cochrane, 24 Colo. A. 
528, 185 P 980. 

37. Ala.—Behrman vy. Newton, 103 
Ala. 525, 15 S 838. ; 

Ariz.—Boyd v. Second Hand Supply 
Co., 114 Ariz. 36, 123 P 619. 

Del.—Heidelbaugh v. Cranston, 20 
Del.. 464, 56 A 367. ; 

Ga.—Holderness v. Hutcheson Mfg. 
Co., 25 Ga. A. 612, 103 SE 838. 

Iowa.—Kuhlman vy. Wood, 81 Iowa 
128, 46 NW 7388. 

Mo.—J. A. Ruhl Clothing Co. v. Sin- 
gleton, 161 Mo. A. 366, 148 SW 5629, 


Hull v. Ray, (Cal. A.) 287 P. 
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deficiency due merely to ordinary loss or breakage 
in transportation,*® or because goods sold by lot fall 
below the estimated quantity, where the exact goods 
purchased are delivered,®® and a failure to ship the 
required amount during a particular month does not 
justify cancellation where the contract provides that 
the shipments made each month shall constitute a ful- 
fillment of the contract for that month.*° 
buyer may rescind where the quantity of goods 
shipped by the seller is in excess of that ordered or 
- contracted for,4! and the excess is more than a 


trifling variation.*? 


[§ 246] ee. Defect in Quality.4® Except in a few 


SALES 


Also, the 


[§§ 245-246 


quality of the goods delivered does not conform to 
representations or contract requirements ;*° but of 
course the buyer may not rescind upon this ground 
where the property fulfills all representations and 
contract requirements,*® nor may he rescind for a 
variation contemplated by the contract,** or for the 
spoiling of a small portion of canned vegetables by 
fermentation to which they are subject and which 
cannot be foretold by inspection.*® 

Defect in installment. 
stances of the particular case,*® the failure of a de- 


According to the cireum- 


livered portion or installment of the goods to eom- 


jurisdictions,** the buyer may rescind where the 


N. Y.—Talcott v. Slater Bros. Cloak, 
ete, Co., 171 App. Div. 395, 157 NYS 
499; Hrost v. Smith, 20 N. Y. Super. 
108; Kouloris v. Cohen, 131 Misc. 407, 
226 NYS 751. : 

Tex.—Hebron v. Kane, (Commn. A.) 
25 SW (2d) 330 [rev (Civ. A.) 14 SW 
(2d) 81]. 

[a] Rule applied where contract is 
entire and indivisible. Boyd v. Sec- 
ond-hand Supply Co., 14 Ariz. 36, 123 
P 619; Holderness v. Hutcheson Mfg. 
Co., 25 Ga. A. 612, 103 SE 838. 

Pete Hays v. Smith, 1 McG. 


39. Prout v. Rogers Fruit Co., 18 
Man. 240. 


[a] Sale in gross of car of toma- 
toes estimated at a certain number of 
cases may not be rescinded for a 
shortage of three per cent. Memhard 
v. Alford Gabrielsen Co., 224 Ky. 238, 
5 SW (2d) 1070. 

40. Mancourt-Winters Coal Co. v. 
Ford Motor Co., 236 Mich. 323, 210 
NW 244. 


41. J. A. Ruhl Clothing Co. v. Sin- 
gleton, 161 Mo. A. 366, 143 SW 529. 


(La.) 


42. Buettner v. Samuels, 163 Ill. A. 
139. 
43. Cross references: 


Affording opportunity to remedy or 
replace as condition precedent to re- 
scission see infra § 266. 

Time for rescission see infra § 268. 

oever or estoppel see infra §§ 252- 

56. 
44, Hoadley v. House, 32 Vt. 179, 

67 AmD 167. 


45. U. S—Hartmann-Schneider Co. 
v. Farish Co., 7 F. (2d) 561. 


Ala.—Northwestern Rug Mfg. Co. v. 
Russellville Furniture, ete., Co., 22 
Ala. A. 404, 116 S 314. 


Ga.—Hoyle v. Southern Saw Works, 
105 Ga. 123, 31 SE 137; Tufts v. Cheat- 
ham, 75 Ga. 865. 


1ll.— Connersville Co-op. Creamery 
Assoc. v. Baltz, 180 Ill. A. 876; Elec- 
tric Vehicle Co. v. Price, 138 Ill. A. 
594; Starks v. Schlensky, 128 Ill. A. 1. 


Iowa.—Helm vy. Loveland, 136 Iowa 
504, 113 NW 1082. 


Kan.—Fairbanks v. Walker, 76 Kan. 
903, 92 P 1129, 17 LRANS 558. 


Ky.—M. F. Marx Mfg. Co. v. Beha 
‘Laundry Co., 224 Ky. 263, 6 SW (2d) 
' 945; Wiburg, etc., Co. v. Walling, 113 
SW 832; Smith, etc., Co. v. Lewis, 112 
SW 1113. 

La.—Lynch v. McRee, 18 La. Ann. 
640; Boulin v. Maynard,.15 La. Ann. 
658; Lemos v. Daubert, 8 Rob. 224; 
Hawkins v. Brown, 3 Rob. 310; Riggs 
vy. Duperrier, 19 La. 418; Icar v. 
Suares, 7 La. 517; Maurin v. Martinez, 
5 Mart. 432; Electrical Supply Co. v. 
Pace, 12 La, A. 67, 125 S 314, J. A. 
Fay, etc., Co. v. Lafayette Lumber Co., 
9 La. A. 674, 119 S 781; Alex Oil Co. 


Piano House v. Tauzin, 5 La. A. 495; 
Mansell Hunt Catty Co. v. Elmer Can- 
dy Co., 5 La. A. 436; Standard Motors 
Finance Co. v. Yellow Bayou Gin, etc., 
Co, 1 La. A. 424. 

Mo.—Kenyon Printing, etc., Co. v. 
Barnsley Bros. Cutlery Co., 143 Mo. A. 
518, 127 SW 666; Columbia River 
Packers’ Assoc. v. Springfield Grocer 
Co., 129. Mo. A. 132, 108 SW _.113; 
Grafeman Dairy Co. v. St. Louis Dairy 
Co., 96 Mo. A. 495, 70 SW 390. 


Nebr.—Toledo Computing Scale Co. 
v. Fredericksen, 95 Nebr. 689, 146 NW 
957. 


N. H:.—Walker v. Davis, 65 N. H. 
170, 18 A 196. 


Ne S——Smith v2 by Ore EMSs. Co. 3358 
N, J. L. 242, 38 A 244. 


N. Y.—Pierson v. Crooks, 115 N. Y. 
BOs 22 Ne Ol iod Oye iee PAI SIR Goole: 
American Art Metal Novelty Co. v. 
Bosselman, 91 NYS 722. 


Pa.—Estes v. Kauffman, 44 Pa. Su- 
per. 114; Kessler v. Perrong, 22 Pa. 
Super. 578. 

Tenn.—Garr v. Young, (Ch. A.) 62 
SW 631. 

Va.—Virginia-Carolina Chemical 
Co. v. Carpenter, 99 Va. 292, 38 SE 
143. ; 

Wis.—Fox v. Wilkinson, 133 Wis. 
337, 113 NW 669, 14 LRANS 1107. 


Eng.—Dominion Coal Co., Ltd. v. 
Dominion Iron, ete., Co., Ltd., [1909] 
An Cr 293. 


Que.—Canada Producer, etc., Co. v. 
Hatley Dairy, ete., Co. 4 Wom lik 599" 


[a] Rule applied.—(1) Where 
goods sold by sample do not equal the 
sample, the buyer may rescind. El- 
liott Supply Co. v. Hanson, 39 S. D. 
570, 165 NW 991. (2) Under a con- 
tract to purchase the output of a mine 
subject to the coal “proving entirely 
satisfactory,’ the buyer may rescind 
the contract on the coal proving un- 
satisfactory to his customers. Jones 
v. Lanier, 198 Ala. 363, 73 S 535. (3) 
It being implied as a part of an ex- 
ecutory contract of sale that the 
goods will be of merchantable quali- 
ty, if they are not, the purchaser has 
a right to rescind. Tichnor v. Bar- 
ley, 72 Misc. 638, 182 NYS 243 [rev 
on other grounds 149 App. Div. 871, 
134 NYS 129]. (4) The buyer may 
rescind where the personalty sold is 
materially damaged by fire prior to 
delivery thereof. Appleton Electric 
Co. v. Rogers, 200 Wis. 331, 228 NW 
505. (5) Also where grapes are spoil- 
ed by frost and rain, the buyer is en- 
titled to cancel the contract. Gibbs 
Vv. Hersman, 73> Cal. "A. 732,239) P350. 
(6) Crib biting in a horse is a latent 
defect, authorizing rescission if the 
owner knew of such habit, even 
though the sale was made without 
warranty, and the purchaser bought 
at his own risk. Ducharme vy. Charest, 
23 Que. Super. 82. (7) Likewise, 
where a sickness of a horse known 


y. Kaplan, 7 La. A. 485; Junius Hart 


ply with the contract as to quality may,®® or may 


under the name of “weaving” or 
“weaver,” or motion of the head, neck 
and body of the animal, from one side 
to the other, eannot be easily noticed 
and the animal has to be placed un- 
der a constant inspection to discover 
the sickness, such sickness will con- 
stitute a hidden defect which will 
give rise, in favour of the purchaser, 
to an action to rescind the sale. Cul- 
len v. Picard, (Que.) 18 RevdeJur 210. 
Rescission for: ‘ 
Breach of warranty see infra § 247. 
Delivery of different goods generally 
see Supra § 242. 
Fraud see supra § 233. 


46. Grabill v. Barnhart, 160 Mich. 
81, 125 NW 16. See Philip Werlein, 
Ltd. v. Sallis, 8 La. A. 61 (where there 
are no defects in the property, and 
repairs are Subsequently made mere- 
ly because of wear in the course of 
time). 

47. International Agricultural 
Corp. v. Stadler, 212 Fed. 378, 129 
CCA 54. 


[a] Lower grade.—The buyer is 
not entitled to rescind where the case 
falls within a contract provision to 
the effect that where, for causes be- 
yond his control, the seller is unable 
to deliver the required grade, the buy- 
er Shall accept a lower grade at a re- 
duced price in satisfaction of the con- 
tract. Lachmund v. Lope Sing, 54 Or. 
106, 102 B.598. 


48. Membhard v. Alfred Gabrielsen 
Co., 224 Ky. 238, 5 SW (2d) 1070. 


49. Monroe v. Diamond, 279 Pa. 
310, 123 A 817; Brown v. Unger, 30 Pa. 
Dist. 510; King Philip Mills v. Slater, 
12 R. I. 82, 34 AmD 6038; Ellison v. 
Flat Top Grocery Co., 69 W. Va. 380, 
71 SE 391, 38 LRANS 539; Millars’ 
Karri; ete; ‘Co.-ve Weddell) 100m. iy 
Rep. N. S. 128. 


50. Ky.—U. S. Fidelity, ete., Co. v. 
Travelers’ Ins. Mach. Co., 167 Ky. 382, 
180 SW 815 [reh den 169 Ky. 158, 183 
SW 492]; Newton v. Bayless Fruit 
Co., 155 Ky. 440, 159 SW 968. 


Md.—Enterprise Mfg. Co. v. Oppen- 
heim, etc., Co., 114 Md. 368, 79 A 1007, 
38 LRANS 548. 


Mo.—Lindsborg Milling, etc., Co. v. 
Danzero, (A.) 193 SW 606; Ungerer 
v. Louis Maull Cheese, etc., Co., 155 
Mo. A. 95, 1384 SW 56. 


Pa.—Monroe vy. Diamond, 279 Pa. 
310, 123 A 817; Brown v. Unger, 30 
Pa. Dist. 510. 


R. I.—King Philip Mills v. Slater, 
12° Rat .82, 34 sam so0se 


Eng.—Millars’ Karri, ete., Co. 
Weddel, 100 L. T. Rep. N. S. 128. 


B. C.—Sells v. Thomson Stationery 
Cone 19 Beers 00" 


[a] Defect in quality and delay in 
delivery together may warrant termi- 
nation of the cortract. Hubbard 
Steel Fdy. Co. v. Federal Bridge, etce., 
Co., 169 Wis. 277, 171 NW 949. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 246-247] 


not,®! constitute so material a breach as to entitle 
the buyer to rescind the contract entirely or as to 


the undelivered goods. 


[§ 247] ff. Breach of Warranty.” 
sale may be rescinded by the buyer for a breach of 
warranty,°*® at least where the contract is executo- 
ry,°* the false warranty is accompanied by fraud,** 
or there is an agreement to take back the articles if 


not as warranted,°® and in some 


[b] Quality of undelivered goods 
(1) is not to be considered in deter- 
mining the propriety of the rescission. 
Enterprise Mfg. Co. v. Oppenheim, 114 
Md. 368, 79 A 1007, 88 LRANS 548. 
(2) JA buyer who has received a part 
of the installments may revoke the 
order for future installments because 
the goods delivered fail to comply 
with the contract, although the goods 
Subsequently tendered are of the qual- 
ity contracted for. Lindsborg Mill- 
ing, etc., Co. v. Danzero, (Mo. A.) 193 
SW 606; Ungerer v. Louis Maull 
Cheese, ete, Son-155 "Mo, As.95, 134 
SW 56. 

ay 5 
Ford Motor Co., 236 Mich. 323, 210 NW 
244; Ellison v. Flat Top Grocery Co., 
B3 W. Va. 380, 71 SE 391, 38 LRANS 

39. 


52. Cross references: 

Affording seller opportunity to reme- 
dy defect as condition precedent to 
rescission see infra § 266. 

Breach of warranty: 

As failure of consideration author- 
izing rescission see supra § 237. 
Remedies for generally see infra 

§§ 792-869. 
Ala.—Gorman-Gammill Seed, 

Co. v. Carlisle, 220 Ala. 116, 124 

S 288; Craven v. Quillin, 198 Ala. 154, 

73 S 413; McCoy. v. Prince, 11 Ala. 

A. 388,.66 S 950; Millsap v. Wolfe, 

1 Ala. A. 599, 56 S 22. 


Ark.—Courtesy Flour Co. v. West- 
brook, 146 Ark. 17, 225 SW 3. 


Cal.—Hoult v. Baldwin, 67 Cal. 610, 
8 a 440; Polhemus v. Heiman, 45 Cal. 
573. 


Iowa.—Rogers v. Hale, 205 Iowa 
557, 218 NW 264; Hoyer v. Good, 182 
Iowa 148, 161 NW 691; Four Trac- 
tion Auto Co. v. Hurni, 170 Iowa 476, 
153 NW 102. 


Kan.—Emerson-Brantingham Impl. 
Co. v. Willhite, 102 Kan. 56, 169 P 
549; Hostetler v. Bartholomew, 95 
Kan. 217, 147 P 1134. 


Ky.—International Harvester Co. 
v. Porter, 160-Ky. 509, 169 SW 993. 


La.—Munson v. Simon, 6 La. A. 
550; Hutchinson Bros. v. Byrd, 6 La. 
A. 367. 


Me.—Stevens 
Berlin Mills Co., 
180. 


Mass.—Borden v. Fine, 
425, 98 NE 1073; 
ia, Blowing, 204 Mass. 
983. 


Mich.—Youngs v. Advance-Rumley 
Thresher Co., 215 Mich. 682, 184 NW 
Babs 

Minn.—Laganas Shoe Mfg. Co. v. 
Sharood, 173 Minn. 535, 217 NW 941. 


Mo.—Travers Co. v. Goldman, (A.) 
255 SW 923; Sinnamon v. Moore, 161 
Mo. A. 168, 142 SW 494. 


N. Y.—Czarnikow-Rionda Co. v. 
Federal Sugar Refining Co., 230 App. 
Div. 206, 243 NYS 352 [rev on oth- 
er) grounds! 255-9 Nii vYe 33,1 173) ONE 
913]. But see Rosenwasser v. Blyn 
Shoes, 246 N. Y. 340, 344, 159 NE 
84 (dictum that, “independently of 
a statute conferring the right, a 
vendee of warranted chattels may 
not, 
-promise of warranty, elect to rescind 
the contract’). 


Tani, eter," CoO 
112 Me. 336, 92 ys 


212 Mass. 
Putnam-Hooker Co. 
426, 90 NE 


Mancourt-Winters Coal Co. v. 


for the breach of a collateral: 
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executed contract of sale may be rescinded upon the 
sole ground of a breach of warranty, 


regardless of 


whether or not there is fraud or other ground for 


A contract of 


jurisdictions an 


Okl.—Bracken v. Fidelity Trust 
Co., 42 Okl. 118, 141 P 6, LRA1915B 
1216. 


Or.—Feeney & Bremer Co. v. Stone, 
89 Or. 360,171, P 569. 


Pa.—Fleischer yv. Pottash, 28 Pa. 


Dist. 495. 

S. D.—Williams v. Rice, 226 NW 
268. 

Tex.—Lucchese v. Goggan, (Civ. 


A.) 257 SW 584. 


Utah.—Studebaker Bros.'Co. v. An- 
derson, 50 Utah 319, 167 P 663. 


Wash.—Konnerup v. _ Allen, 
Wash. 292, 105 P 639. 

[a] Express warranty of quality. 
—‘Where chattels are purchased un- 
der express warranty as to quality, 
the purchaser may rescind on dis- 
covering the inferior quality of the 
article sold.” Courtesy Flour Co. v. 
hei 146 Ark. 17, 20, 225 SW 3. 

U. S.—Pope v. Allis, 115 U. 
Ss. 7363, 6 SCt 69, 29 L. ed. 393. 

Ill.—Doane v. Dunham, 65 Ill. 512; 
Starks v. Schlensky, 128 Ill. A. 1; 
Mayes v. Rogers, 47 Ill. A. 372. See 
J.-I., Case Threshing Mach. Co. v. 
Puls, 175 Ill. A. 190 (buyer may 
abandon the contract). 


Ky.—Munford v. Kevil, 109 Ky. 246, 


56 


Som owWe (08, 22 Uy 130+ Puritan 
Mfg. Co. v. Renaker, 106 SW 8138, 
32 KyL 5938. 


Minn.—Knoblauch v. Kronschnabel, 
18 Minn. 300. 

Nebr.—McCormick 
Mach. Co. v. Knoll, 
NW 394. ; 


N. D.—Poirer Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558. 


[a] Rescission is authorized if ti- 
tle has not passed.—Kupfer v. Pell- 
man, 67 Mise. 149, 121 NYS 1081. 


55. Thornton v. Wynn, 12 Wheat. 
(U. S.) 188, 6 L. ed. 595; McRae v. 
Lonsby, 1380 Fed. 17, 64 CCA 385; 
Rubin v. Sturtevant, 80 Fed. 930, 26 
CCAL259 ss Voorhecs =v. Harls, '2) Eailt 
(N. Y.) 288, 38 AmD 588; Baker v. 
Robbins, 51 Wash. 467, 99 P 1. 


56. Latham v. Hartford, 27 Kan. 
249% "Muller v.>-Hno, 14 Ni YY. "5973 
Kiernan v. Rocheleau, 19 N. Y. Super. 
148; Texas Mach., etc., Co. v. Ayers 
3 Cream Co., (Tex. Civ. A.) 150 SW 
750. 

57. Ala.—Gorman-Gammill Seed, 
etc., Co. v. Carlisle, 220 Ala. 116, 124 
S 288 (characterizing as dictum a 
denial of this principle in Craven vy. 


Harvesting 
57 Nebr. 790, 78 


Quillin, 198 Ala. 154, 73 S 413; Hafer 
Vv. Cole, 176 Ala. 242, 57 S 757). 
Ark.—McDonnell Motor Hauling 


Co., v. Morgan. Constr. Go., 151 Ark. 
262, 285 SW 998. ~Contra Gay Oil 
Co. v. Roach, 938 Ark. 454, 125 SW 
122, 27 LRANS 914, 1387 AmSR 95. 


Ilowa.—Timken Carriage Co. v. 
Smith, 123 Iowa 554, 99 NW 183; 
Upton Mfg. Co. v. Huiske, 69 Towa 


557, 29 NW 621; 
35 54 ie 283. 
Kan.—Masopust a 
Kan. 366, 231 P 84 
Ky.—M. F. ee Mfe. Co. v. Beha 
Laundry Co., 224 Ky. 263, 6 SW (2d) 
245. 


Rogers v. Hanson, 


Hopkins, 117 


Me.—Milliken vy. Skillings, 89 Me. 
180, 36 A 77; Downing v. Dearborn, 


rescission,®* but in other jurisdictions it 1s a rule 
that, in the absence of fraud or an agreement giving 
him the right to rescind the contract or return the 
property, the buyer may not rescind an executed con- 
tract of sale for a breach of warranty,°* and under 


77 Me. 457, 1 A 407; Marston v. 


Knight, 29 Me. 341. 

Md.—Miller v. Grove, 18 Md. 242; 
Clements v. Smith, 9 Gill 156; Frank- 
lin v. Long, 7 Gill & J. 407 

Mass.—Bryant v. isbutety 13 Gray 
607, 74. AmD 655; Dorr vy. Fisher, 
ears 271; Clark v.°Baker, 5 Metc. 

Mo.—Branson vy. Turner, 77 Mo. 
489; Smith v. Means, 170 Mo. A. 158, 
155 SW 454; Johnson v. Whitman 
Agricultural Co., 20 Mo. A. 100. 


Nebr.—Sedlacek v. Welpton Lum- 


ber Co.,- 112 Nebr..677, £97 NW: 618; 
Sherrill v. Coad, 92 Nebr. 406, 138 
NW 567; Mundt v. Simpkins, 81 


Nebr. 1, 4, 115 NW 325: 


Oh.—McClarran v. -Longdin-Brug- 
ger Co., 24 Oh. A, 434, 157 NE 828. 


Wash.—Klock ov. Newbury, 
Wash. 1538, 114 P 1032. 


“It is well settled in this state 
“%hat the breach of a warranty in the 
sale of chattels, whether it amounts 
to a misrepresentation and deceit or 
not, is ground for rescission by the 
purchaser.’ Craven v. Quillin, 198 
Ala. 154, 155, 73 S 413. 


“Tt is undoubtedly the better law 
that a sale of personal property with 
a warranty of quality, even without 
fraud on the part of the vendor, may 
be treated as a sale upon conditions 
subsequent, at the election of the pur- 
chaser, and in the event of a breach 
of warranty the property may be re- 
turned and the sale rescinded, since 
a breach of the warranty may be 
equally injurious to the _ buyer, 
whether the vendor acted in good 
faith or bad faith.” Mundt v. Simp- 
kins, supra. 

[a] Under statute (1) this rule 
obtains in some jurisdictions (Scriv- 
en v. Hecht, 287 Fed. 853 (in New 
York); Fiterman y. Johnson, 156 
Minn. 201, 194 NW 399; Clifford v. 
Stewart, 153 Minn. 382, 190 NW 613; 
Yonker v. Vaneer, 91 Pa. Super. 157; 
True v. Deeds, 151 Tenn. 630, 271 SW 
41) (2) wherein it formerly did not 
obtain (Wirth v. Fawkes, 109 Minn. 
254, 123 NW 661, 134 AmSR 1778; 
Lynch v.-Curfman, 65 Minn. 170, 68 
NW 5; Minneapolis Harvester Works 
v. Bonnallie, 29 Minn. 373, 13 NW 
149; Knoblauch v. Kronschnabel, 18 
Minn. 300; Gillespie v. Torrance, 25 
NieY. c060 82 Amp" 355) Paitedki: INeEves 
Super. 36, 7 AbbPr 462]; Muller v. 
Pno, 14 N. Y. 597; Kiernan v. Roche- 
leau, 19 N. Y. Super. 148; Renaud v. 
Peck, 2° Hilt: (CN. Y.) 1373; Brown? 
Warwick, 80 Misc. 241, 141 NYS 919; 
Isaacs v. Wanamaker, 71 Misc. 55, 127 
NYS 346; Gelb v. Waller, 115 NYS 
201; Langworthy v. Beardsley, 1 NY - 
CityCt 170; - Vorhees. v.. Marl, 2 Hill 
(N. Y.), 288, 38 AmD 588; Freyman 
v. Knecht, 78 Pa. 141; Kase v. John, 
10 Watts (Pa.) 107, 36 AmD 148; Be- 
lew v. Clark, 4 Humphr. (Tenn.) 506; 
Allen v. Anderson, 3 Humphr. (Tenn.) 
581, 89 AmD 197; Price Co. v. Ham- 
ilton Produce Co., 8 Tenn. Civ. A. 467). 


58. U. S—lLyon v. Bertram, 20 
How. 149, 15 L. ed. 847; Thornton v. 
Wynn, 12 Wheat. 183, 6 L. ed. 595. 


Conn.—Worcester Mfg. Co. v. Wa- 
terbury Brass Co., 738 Conn. 554, 48 
A 422; Trumbull v. O’Hara, 71 Conn. 
172, 41 A 546; Scranton v. Mechanics’ 
Trading Co., 37 Conn. 130. 
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the statutes of still: other jurisdictions,®® and the 
construction placed thereon, an executed sale may 
be rescinded by the buyer for a breach of warranty 
when, and only when, the warranty was intended 
by the parties to operate as a condition.®° 
ticular case there may not be such a material breach 
of warranty as to authorize rescission.°+ 
of an oral warranty made by a salesman affords no 
ground for rescission of a written contract which 
expressly stipulates that it contains all the agree- 


ments between the parties.°? 
[§ 248] gg. Subsequent Sales. 


contract.®4 


Ga.—Woodruff v. Groddy, 91 Ga. 
333, 17 SE 264, 44 AmSR 33; Wade v. 
Georgia Motor Sales, 38 Ga. A. 665, 
145 SE 111; J.-B: Colt Co. v. Mallory, 
25 Ga. A. 289, 133 SH 55. 


Ill. Owens v. Sturges, 67 Ill. 366; 
Doane v. Dunham, 65 Ill. 512; Dravo 
Doyle Co. v. Sulzberger, etc., Co., 197 
Tll. A. 547; Sturges, etc., Mfg. Co. v. 
Great Western Smelting, etc., Co., 156 
Tll. A. 474° [aff 248 Ill. 285, 93 NE 
740]; Skinner v. Mulligan, 56 Ill. A. 
47; Mayes v. Rogers, 47 Ill. A. 372. 


Ind.—Hoover v..Sidener, 98 Ind. 290; 
Nave v. Powell, 52 Ind. A. 496, 96 NE 
395. 


Mich.—Rimmele v. Huebner, 1 
Mich. 247, 157 NW 10; H. W. Wil- 
liams Transp. Line v. Darius Cole 
Transp.. Co., 129 Mich. 209, 88 NW 
473, 56 LRA 939. 


S. C—Kauffman Milling Co. v. 
Stuckey. 404 S. VC. 140) SSF 208) 
Kauffman Milling Co. v. Stuckey, 37 
SiaCr in wor she loess Rivers sv.) Gruc 
wet I SiC. Lay 26 5°- 


Tex.—Wright v. Davenport, 44 Tex. 


164; C. A. Bryant Co. v. Hamlin In- 
dependent School Dist.,,(Civ..A.) 274 
SW 266%.0.3..B8.,.Colt Co,’ v. Reeves, 
(Civ. A.) 266 SW 564; Allis-Chalmers 
Mfg. Co. v. Fuller, (Civ. A.) 252 SW 
871;. Barnett v. Williams, (Civ. A.) 
242 SW 348;° W. D. Sessums Motor 
Co. v. White, (Civ. A.) 239 SW 329; 
Ulrich v. Galveston-Seeburg Electric 
Piano Co., (Civ. A.) 199 SW 310; Pot- 
ter v. Mobley, (Civ. A.) 194 SW 205; 
Texas Mathinery, etc., Co. v. Ayers 
Ice Cream. Co., (Civ. A.) 150 SW 750; 
Fetzer v. Haralson, (Civ. A.) 147 SW 
290; Jesse. French Piano, etc., Co. 
v. Garza, 53 Tex. Civ. Ai 346,116 SW 
150; Jesse Franch, Piano, etc., Co. v. 
Thomas, 36 Tex. Civ. A. 78, 80 SW 
1063; Miller-Stone Mach. Co. v. Bal- 
four, 25 Tex. Civ. A. 413, 61 SW 972. 


Vt.—Matteson vi Holt, 45 Vt. 336; 
Mayer v. Dwinell, 29 Vt. 298. 


W. Va.—American Sugar Refining 
Co. v. Martin-Nelly Grocery Co., 90 
'W. Va. 7380, 111 SE 759; Hagle Glass, 
ete., Co. v. Second,*Hand ‘Pipe,. etc., 
Co., 74 W. Va. 228, 81°SH 976. 


Eng.—Street' v. Blay, 2 B. & Ad. 
456, 22 ECL 193, 109 Reprint 1212; 
Emanuel v. Deane, 3 Campb. 299, 170 
Reprint 1389; Toulmin v. Hedley, 2 
CG. & K. 157, 61 ECL 157, 175 Reprint 
66; Power v. Wells, Cowp. 818, 98 
Reprint 1379. Contra Curtis v. Han- 
nay, 3 Esp. 82, 170 Reprint 546. 


Alta.—Robertson v. Morris, 1 Alta. 
L. 493. 

B. C.—Hamilton Mfg. Co. v. Knight, 
5 BO C.7 398. 


Same property. 
A resale of the property by the seller to a third per- 
son is or is not a repudiation by the seller authorizing 
a rescission by the buyer accordingly as the sale is 
before the time for performance has arrived®® or is 
after the buyer has refused to perform and for the 
purpose of protecting the seller’s interest under the 


90. 


SALES 


In a par- 


A breach 
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Similar property. A violation by the seller of his 
agreement not to sell to other dealers, or to give the 
buyer an exclusive market, within a certain terri- 
tory, is, according to some authorities, ground for 
rescission,®® but other authorities take the opposite 
view,*® and still other authorities hold that the 
breach is not ground for rescission unless it injures 
the buyer by preventing him from making sales at 
satisfactory prices.°* 
thereafter engages in retail business of the same na- 


Where the seller of a business 


ture within a certain territory, in violation of his 


rescind.®® 


[§ 249] b. Partial Rescission. 
ing, a contract of sale may be rescinded only in toto; 
it cannot be affirmed in part and disaffirmed, repudi- 


agreement not to do so, and the transfer of the good 
will, trade, and custom of the seller’s business was 
the dominant purpose of the contract, the buyer may 


Generally speak- 


ated, or rescinded in part®® by either the seller7® or 


N. B.—Finn v. Brown, 35 N. B. 335. 


{a] “At common law the remedy 
allowing the return of the warranted 
article and rescission of the contract 
does not exist except in cases of fraud 
or by special contract to that effect.” 
Nave v. Powell, 52 Ind. A. 496, 96 NE 
395, 398. 


59. See statutory provisions. 


60. Pepper vy. Vedova, 26 Cal. A. 
406, 147 P 105; Luitweiler Pumping 
Engine Co. v. Ukiah Water, etc., Co., 
UGCA AL 19 Sit LO Pe ONign tla: Eee k= 
ards v. Aultman, etc.,.Mach. Co., 64 


Mont. 394, 210 P 82; Doornbos v. 
Thomas, 50 Mont.' 370, 147 P 277; 
Poirier Mfg. Co. v. Kitts, 18 N. D 


556, 120 NW 558. See Elliott Supply 
Co. v. Johnson, 34 N. D. 632, 637, 
159 NW 2 (reciting the statute, but 
stating that it is obvious that the 
buyer has no right to rescind, “it 
being an executed sale, and there be- 
ing no reservation of a right of rescis- 
sion in case of a breach of warranty, 
nor any fraud shown’’). 


61. Dodge v. F: A. D. Andrea, Inc., 
10 F. (2d) 387; Skinner v. Mulligan, 


56 Ill. A. 47; MacCambridge v. Roth, 
144 NYS 626;. Rivers v. Gruget, 11 
S. C. L. 265. See Ragnes v. Oliver, 


(Tex. Civ. A.) 26 SW (2d) 357 (a sale 
of a player piano cannot be rescind- 
ed upon the ground that it does not 
execute music as guaranteed unless 
it cannot be made to operate as guar- 
anteed and is worthless for the pur- 
pose for which it was sold). 


[a] Technical breach.—Where the 
mortgagor sold the property under 
a warranty that it was free from en- 
cumbrance, and the mortgagee had 
given his verbal consent to the sale, 
there was but a technical breach of 
warranty, giving no right to the buy- 
er to rescind. Chase v. Willard, 67 
IN E1.48:69), 39" Ay 901. 


62. Lasher Co. v. Laberge, 125 Me. 
475, 185 A 31. 


63. Smiley v. Barker, 83 Fed. 684, 
28 CCA 9; Leahy v. Lobdell, 80 Fed. 
665, 26 CCA 75. 


64, Pratt y. S. Freeman, etc., Mfg. 


‘Co., 115 Wis. 648, 92 NW 368. 


[a] Resale is not evidence of in- 
tent to abandon contract.—Page v. 
Eduljee, L. R. IPSN hata Metts Ws 
Cassanet, 4 M. & G. 898, 43 ECL 4638, 
134 Reprint 369. 


65. Bride v. Riffe, 93 Nebr. 355, 140 
NW 639; Koerner v. Henn, 8 App. 
Div. 602, 40 NYS 1021; Kansas City 
ena ete., Co, v. Cohlmia, 138° Oki. 
Bul 
ties); German-American Monogram 
Mfrs. v. Johnson, 133 Tenn. 571, 182 


280 P 611 (reviewing authori-: 


SW 595. 


[a]. Dependent provisions.—A con- 
tract provision requiring the buyer 
to purchase certain property from the 
seller may be so connected with, and 
dependent on, another provision al- 
loting to the buyer certain territory 
over which his exclusive sales agen- 
cy is to extend that a breach of the 
latter provision by the seller will 
justify the buyer in rescinding the 
contract. Freet v. American Electri- 
cal Supply ‘Co., 257 Ill. 248, 100 NE 
933 ‘[afl 17 Ell. Al b127; 


66. Tichnor Bros. v. Evans, 92 Vt. 
278, 102 A 1031, LRA1918C 1025: 
Tufts v. Weinfeld, 88 Wis. 647, 60 
NW 992. 


67. Mayo v. American Malting Co., 
211 Fed. 945, 128 CCA 443. 


68. Buffalo Builders’ Supply Co. v. 
Reeb, 247 N. Y. 170, 159 NE 899. 


69. Stark Music Printing, etc., Co. 
v. Witmark, 189 Ill. A. 293; Stana- 
ard Auto. Supply Co. v. Field, 161 Ill. 
A. 372; Allis-Chalmers Mfg. Co. v. 
Frank, 57 N. D. 295, 221 NW 75; Da 
Ponte v. Simonian, 127 Wash. 214, 220 
P 799, 222 P 901; Norman Lumber 
Co. v. Keystone Mfg. Co., 100 W. Va. 
515, 181 SE 12; American Sugar Re- 
fining Co. v. Martin-Nelly Grocery 
C0.5. 19 0. WWee Vian 30, de GE 75 Os 


[a] Where contract is entire (1) 
neither party can cancel a part there- 
of. Ackley v. Hunter, ete., Co., 166 
Ala, 295, 51 S 964. (2) What consti- 
pe entire contract see supra §§ 196— 


70. Ala.—Randle v. Walker, 1 ; 
A. 211, 84 S 551. cht ee 


Ariz.—Boyd v. Second Hand Supply 
Co., 14 Ariz, °36,,128 P 619. 


Ill.— Kellogg v. Turpie, 93 Ill. 265, 
34 AmR 163; Waukesha Canning Co. 
v. Horner, 138 Ill. A. 564. 


Mo.—Neal v. Crowson, (A.) 231 SW 
1033; Lapp v. Ryan, 23 Mo. A, 436. 


Nebr.—Thompson v. Jost, 108 Nebr. 
778, 189 NW 169. 


N. Y.—Stevens v. Hyde, 32 Barb. 
171; Matteawan Co. y. Bentley, 13 
Barb. 641. 


Ruy auroaiee che v. Wainwright, 21 Vt. 


Wis.—Weed v. Page, 7 Wis. 503. 


See S. B., etc., Fleisher v. Abbott, 
222 Wed. 211, 137 CCA 525 [rev 217 
Fed.- 828] (under a custom that the 
buyer of wool shall furnish a grader 
and if differences arise that defy ami- 
cable adjustment either party is at 
liberty to call the transaction off, the 
seller may refuse to accept the grad- 
ing as a whole if he is dissatisfied 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the buyer.72 


when it is impracticable.” 


special mode of payment was agreed 


ment received is not what the seller is entitled to 
expect, he may rescind to that extent. 
and offer looking to a rescission of a sale of two 


articles are not effectual to rescind 
article alone.78 


with it, but he has no right to accept | 
the part he regards as advantageous 
and reject the part he regards as dis- 
advantageous). 

71. U. S—Reynolds. v. Palmer, 21 
Fed. 483° ..Crane Co. v. Columbus 
Constr. Co., 73 Fed. 984, 20 CCA 233 
[writ of error dism 174 U. S. 600 
mem, 19 SCt 721 mem, 43 L. ed. 1102 
mem]. 

Ala.—Standard Motorcar Co. v. Mc- 
Mahon, 203 Ala. 158, 82 S 188; Lowy 
v. Rosengrant, 196 Ala. 337, 71 S 439; 
Continental Jewelry Cor Vier buen, 168 
Ala. 295, 53 S 324, AnnCasl1912A 657; 
‘Armour Fertilizer Works v. Cox, 22 
Ala. A. 566, 129 S 320. 


Ga.—Arnall-Couch-Powers Co. _ v. 
heresy opamp Co., 11 Ga. A. 487, 
75 SE 816. 

od ot v. Converse, 105 I11. 
534; Kimball v. Lincoln, 7 Ill. A. 470. 


Ind.—Quwack v. Cruse, Wils. 320. 
Iowa.—Mitchell v. Caviness, 185 


Iowa 446, 170 NW 746; Bamberger v. 
Burrows, 145 Iowa 441, 124 NW 333. 


5 aes Re ania v. Simpson, 14 Me. 

Mass.—Raymond Syndicate, Ince., 
v. American Radio, etc., Corp., 263 
Mass. 147, 160 NE 821;. Learned v. 
Hamburger, 245 Mass. 461, 139 NE 
641; Morse v. Brackett, 98 Mass. 205; 
Clark v. Baker, 5 Mete. 452; Miner 
v. Bradley, 22 Pick. 457. 


Mich.—Adam Kroehle’s Sons Co. v. 
Rockford Oak Leather Co., 240 Mich. 
524, 215 NW 324. 


Mo.—Sigerson v. 
Lod, 

N. 
App. Div. 467, 210 NYS 648 [aff 241 
ENG oy 69 150 NE 561]; Dubois v. 
Hermance, 1 Thomps. & C, 293 [aff 
B6ON. xX 6731; Sherman v. Holmes, 
48 N. Y. Super. 534; Shields v. Pet- 
tee, 4 N. Y. Super. "262 [aff 4 N. Y. 
122]; Levy v. Dettra, 91 Misc. 41, 154 
NYS 176. / 


N. C.—J. I. Case Threshing Mach. 
€o. v. Feezor, 152 N. C. 516, 67 SE 
1004. . 

Pa.—Commercial Car Co. v. 
phy, 275 Pa. 105, 118 A 641. 


S. D.—Elliott Supply Co. v. Han- 
son, 39 S. D. 570, 165 NW 991. 


‘ tex.—Ulrich-v. Galveston-Seeburg 
Electric Piano Co., (Civ. A.) 199 SW 
310. 

[a] Rule applies where: (1) the 
eontract is entire and indivisible. 
Arnall-Couch-Powers Co. v. National 
Discount Co., 11 Ga. A. 487, 75 SE 
816; Syme-Hagle v. Joplin Grocer 
Co., 206 Mo. A. 357, 229 SW 246; 
Joannes Bros. Co. v. Lamborn, 199 
App. Div. 588, 191 NYS 828; South- 
western Cooperage Co; ‘Vv. Kivien, 
(Tex. Civ., A.) 266 SW 826. (2) The 
buyer seeks to rescind, disaffirm, or 
repudiate the contract for fraud 
(Friedman v. Richman, 213 App. Div. 
467, 210 NYS 648 [aff 241 N. Y. 576, 
150 NE ots] ee Jae Oase Threshing 
Mach. Co. v. Feezor, 152 N. C. 516, 67 
SE 1004; gee v. Green, 199 Wis. 518, } 


Harker, 15 Mo. 


Mur- 


Under some conditions, however, the 
rule does not apply,*? and a contract of sale may be 
rescinded in part,’* as where the contract is sever- 
able;** but the rule allowing a partial rescission for 
defects in some of the articles necessarily yields 
It has been held in 
some,*® but not other,*’ jurisdictions that, where a 


Y.—Friedman v. Richman, 213] 


SALES 


on and the pay- 
A demand | of Seller.®? 


the sale of one 


[§ 250] c. Joint Contracts. 
cission of a joint contract by one of the purchasers 
without the joinder of the others,?® especially where 
one of the purchasers has disposed of part of the 
property and cannot return it.®° 
persons jointly, who are not partners, cannot be re- 
scinded by the seller on the ground of the insolvency 
of one of the purchasers.®1 

[§ 251] d. Waiver and Estoppel—(1) Upon Part 
A seller may, by his conduct or state- 
ments, waive, or estop, or preclude himself from 
exercising certain rights,8* such as a right to re- 


[55 C.J.) 271 


There can be no re- 


Also a sale to two 


scind the contract or sale,°* receive written notice 


227 NW 22), (3) material and non- 
fraudulent misrepresentations (Do- 
minion Paper Box Co., Ltd. v. Crown 
Tailoring Co., Ltd., 42 Ont. Ts, 249.) 
(4) nondelivery (Lowy v. Rosen- 
grant, 196 Ala. 337, 71S 439), (5) or 
breach of warranty (Levy v. Dettra, 
91 Mise. 41, 154 NYS 176). 


[b] A buyer, after electing to ac- 
cept part of the goods and reject the 
balance, cannot thereafter purchase 
in the market and charge the seller 
with the difference. Adam Kroehle’s 
Sons Co. v. Rockford Oak Leather 
Co., 240 Mich. 524, 215 NW 324. 

[ce] ‘Whole contract held repudiat- 
ed by buyer.—Barrie v. Quimby, 206 
Mass. 259, 92 NE 451. 

Acceptance or rejection of all or 
part of Seer where part defective 
see infra-§ 399. 


72. Vernol v. Keeler, 47 N. Y. 674 
mem. 
fa] Thus the rule does not apply 


where a contract to purchase a stock 
of dry goods, to be inventoried, pro- 
vides that no damaged goods are to 
be included in the inventory, and 
the seller knowingly includes a quan- 
tity of damaged goods in the inven- 
tory. Vernol v. Keeler, 47 N. Y. 674 
mem. 


[b] Mutual mistake.—Where de- 
fendant:. sold plaintiff trees standing 
on certain land, and there was a 
mutual mistake as to the houndaries, 
plaintiff was not entitled in equity to 
a rescission of the entire contract, 
but to an allowance pro rata for the 
trees on the land which proved not 
to be defendant’s. Hamilton v. Mc- 
Alister, 49 S. C. 230, 27 SE 63. 

73. Malone v. Stone, 214 Ky. 443, 
283 SW 407; Emerson-Brantingham 
Impl. Co. v. Busch, 44 N. D. 259, 175 
NW 201. 


74. Til. —Maney Milline = Cov ive 
Baker-Wignall, etc., Co., 186 Ill, A. 
390. 


Iowa.—B. F. Sturtevaht Co. v. Le 
hopes Gas Co., 188 Iowa 584, 176 NW 


La.—Ladoux v. Armor, 4 Rob. 381. 


Minn.—Edward Thompson Co. v. 
Schroeder, 131 Minn. 125, 154 NW 
792. 

Mo.—Sigerson v. Harker, 15 Mo. 
101. 

N. Y.—Hochberger vy. Baum, 85 
Pe 385. 


C.—Wooten v. Walters, 110 N. 


C. Nya, 14 SE 734, 736. 


Wash.—Da Ponte v. Simonian, 127 
Wash ete 2206 P7990" 222 Po Os 
Buckeye Buggy Co. v. Montana Sta- 
bles, 43 Wash. 49, 85 P 1077, 117 
AmSR 1032. 

W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12. 


Wis.—Costigan  v. 
Wis. 74, 94 AmD 583. 


[a] Several machines.—Where a 
contract of sale of several machines 
is divisible, the buyer may rescind 
the sale as to one machine for breach 


Hawkins, 22 


of warranty and retain the other. 
B. F. Sturtevant Co. v. Le Mars Gas 
Co., 188 Iowa 584, 176 NW 338. 

[b] Installments.—A seller of 
goods to be delivered in installments 
may, on refusal of the buyer to ac- 
cept certain installments, cancel the 
contract as to them and hold the con- 
tract in force as to the other install- 


ments. Maney Milling Co. v. Baker- 
Wignall, ete., Co., 186 Ill. A. 390. 
[c] Part performance.—It is held 


that, where the buyer has committed 
two breaches of the contract within 
the time stipulated for performance, 
the seller may recover on the con- 
tract so far as performed and re- 
scind as to the remainder. McFar- 
land v. Savannah River Sales Co., 247 
Fen, 652, 159 CCA 554 [aff 242 Fed. 


75. Roberts v. Rodes, 3 Mart. N. 
S.. (La.) 100 

76. Wisand v. Sichel, 4 Abb. Dec. 
(N. Y.) 592, 3 Keyes 120, 33 HowPr 
174; Pierce v. Drake, 15 Johns. (N. 
Y.) 475; Willson v. Foree, 6 Johns. 
QN.aYs) 0S oi Am D195 + Jiathereya ive 
Wolf, 4 Okl. 303, 47 P_ 496; Loomis 
v. Wainwright, 21 Vt. 520; Mann vy. 
Stowell, 3 Pinn. (Wis.) 220, 3 Chanadl. 
243. Contra Stevens v. Hyde, 32 
BarbsiCNe 3.) al: 


77. Kellogg v. Turpie, 93 Ill. 265, 
34 AmR 163 


heyy VAS tf Case Threshing Mach. 

cee v. Scott, 181 Wash. 328, 230 P 
79. Robinson vy. Siple, 129 Mo. 208, 

31 SW 788; Brewster v. Wooster, 58 

INA Me Super. 10, 9 NYS 312 [rev on 

eg grounds Stee ee 473, 30 NE 
80. Bouse ‘vv. Siple, 129 Mo. 208, 

31 SW 78 
Return ee property as condition 

precedent generally see infra § 260. 
81. Soloman v. Neidig, 1 Daly (N. 

Y,.) 200. 

Insolvency as ground of rescission 

generally see supra § 236. 

82. Cross references: 

Estoppel to assert, or waiver of, 
right to reclaim goods see infra 
§§ 909-911. 

Waiver of: 
Default 

505. 
Return, or time of return, of prop- 
erty see infra §§ 260, 
83. See infra text and notes 84-87, 
84. U. S.—Henry Paper Co. v. Co- 

lumbia Paper Bag Co., 185 Fed. 464, 

107 CCA 534; Columbia Mfg. Co. v. 

Hastings, 121 Fed. 328, 57 CCA 504, 
Ill.—Preston v. Spaulding, 120 Ill. 

208, 10 NE 903 [rev 18 Ill. A. 341]. 
Kan.—Wallingford v. Bushton 

Grain, etc., Co., 100 Kan. 207, 164 P 
Tide 


in payment see infra § 


Boe ee ds v. Simpson, 16 Oh. St. 
321. 

Pa.—Schwartz v. McCloskey, 156 
Pa. 258, 27 A 300. 

Wis.—Wilbur v. Means, 171 Wis. 


401, 177 NW 575. 
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of defects,*® replace defective goods,®* or contend 


that the buyer cannot rescind.** 


must be knowledge of the existence of grounds of 
rescission in order that the conduct of the seller may 
estop him to rescind;** and in a particular case the 
facts may be insufficient to constitute a waiver or 
estoppel.°® An estoppel as to one ground of rescis- 
sion will not operate as an estoppel as to other 


rrounds ;°° a waiver or estoppel as 
) 


[a] Waiver or estoppel may arise 
from: (1) A course of dealing 
showing that the seller does not in- 
tend to insist on prompt payments. 
Fairchild-Gilmore-Wilton Co. Vv. 
Southern Refining Co., 158 Cal. 264, 
110 P 951. * (2) Failure to notify the 
purchaser at the time of breaches of 
a contract as to-spart payments of an 
intent to insist upon them as forfei- 
tures, settlement of the amount due 
being subsequently made without 
such notification. Little Rock Coop- 
erage Co. v. Lanier, 83 Ark. 548, 104 
SW 221. (3) Acceptance of defec- 
tive performance or further perform- 
ance, after the seller is aware that 
a breach has been committed: Kann 
v. Wausau Abrasives Co., 81 N. H. 
Hoppe PaO oi 4s uC ee Delivery 1 of 
goods (Bird v. Fox, (Mo. A.) 193 SW 
941; Edward Thompson Co. v. Vach- 
eron, 69 Misc. 83, 125 NYS 939; 
Washburn-Crosby Co. v. Kubiak, 175 
Wis. 291, 185 NW 162), (5) or ac- 
ceptance of payments (Texas Co. v. 
Pensacola Maritime—Corp., 279 Fed. 
19; Massey v. Becker, 90 Or. 461, 176 
P 425), (6) or both (Sullivan v. Bos- 
well, 122 Md. 539, 89 A\940; Heller 
v. Continental Mills, 196 App. Div. 7, 
US, ONeYSol li [atl 2335 N. Yo 6415. 135 
NE 9511), (7) without objection, aft- 
er the buyer has committed a breach 
and is in default. (8) Acceptance of 
further security. Bridgeford v. Ad- 
ams, 45 Ark. 136. (9) An attempt 
to hold the goods as security for pay- 
ment after knowledge of fraud. 
James Music Co. v. Bridge, 134 Wis. 
510, 114 NW 1108. (10) Where the 
seller demanded payment of a sum 
in excess of the amount he was en- 
titled to receive, and gave notice that 
unless payment was made at the ex- 
cessive figure he would cancel the 
contract, he is estopped from rescind- 
ing the contract because of a failure 
of the buyer to tender the proper 
amount. Dunlevie v. Spangenberg, 
66 Mise. 354, 121 NYS 299. 

{b] Grounds not asserted at the 
time it is sought to terminate the 
contract upon another ground which 


is untenable may be waived. Brush- 
Swan Plectric Light Co. vy. Brush 
Blectric Co., 41 Fed. 163. 

85. Sandwich Mfg. Co. v.' Feary, 


40 Nebr. 226, 58 NW 713 [overr Sand- 
wich Mfg. Co. v. Feary, 34 Nebr. 411, 
51 NW 1026]. 


86. Westinghouse Co. 
130 Mich, 393, 90 NW 52. 


87. See cases infra this note. 


[a] For example. (1) by directing 
that the property be returned and 
agreeing to accept it, the seller 
waives any right he has to contend 
that the buyer cannot rescind ‘the 
contract and return the _ property. 
Trexler v. Wilson,.96 S. C. 176, 80 
SE 271. (2) Where the seller has 
acquiesced in a rescission by the 
buyer for defective quality, he can- 
not afterward insist that the con- 
tract was severable. Gardiner v. Mc- 
Donogh, 147 Cal. 313, 81 P 964. 


gs. In re J. F. Grawe Constr. Co., 
256 Fed. 907; Dow Chemical Co. v. 
Detroit Chemical Works, 208 Mich. 
157, 175 NW 269, 14 ALR 1200; Cros- 
sen v. Murphy, 31 Or. 114, 49 P 858; 
Mayhew v. Mather, 82 Wis. 355, 52 


v. Gainor, 


SALES 


However, there 


Bringing suit. 


to one breach is {| pel.®® 


NW 4386. 
89. See cases infra this note. 


[a] No waiver or estoppel.—(1) 
That mules sold for cash were de- 
livered to the buyer’s tenants in 
anticipation of prompt payment did 
not constitute a waiver of the Sell- 
er’s right to recede from the agree- 
ment upon the buyer’s failure to make 
payment. Centreville Bank v. Boud- 
reaux, 133 La. 75, 62. S 412: (2) The 
acceptance of a check in part pay- 
ment will not estop the seller to re- 
scind for the buyer’s failure to pay 
for installments. Eastern Forge Co. 
v. Corbin, 182 Mass. 590, 66 NE 419. 
(3) “When defendant refused to make 
further deliveries, plaintiff was in 
default; the contract on its part had 
been broken, not merely in a tech- 
nical sense, due to inadvertence or 
excusable neglect, but in a substan- 
tial and important respect, and un- 
der circumstances which cast some 
doubt upon its continuing solvency. 
Moreover, plaintiff was apparently 
aware that it was not entitled to de- 
mand performance by defendant, for 
it sought a promise that shipments 
would be renewed if payment was 
made of the amount in arrears, and 
it was only after failure to obtain 
such a promise that its indebtedness 
was discharged. This being so, it 
seems clear that the acceptance by 
defendant of past-due payments was 
not a waiver of its right to rescind.” 
W. E. Heyser Lumber Co. v. Mayton 
Lumber Co., 280 Fed. 508, 511. (4) 
Also estoppel to insist upon a prior 
rescission does not arise from an ac- 
ceptance of payment for a past-due 
account at a time when the seller 
is refusing further to comply with 
the contract. Chicago Washed Coal 
Co. v. Whitsett, 278 Ill. 623, 116 NE 


alpbsyy (5) Where defendant gave: 
plaintiff written notice that it re- 
secinded the contract of sale for 


breach by plaintiff of a covenant to 
pay for all goods within sixty days, 
and plaintiff replied, inclosing a check 
for the amount then due, such fact 
did not show a waiver by defendant 
of the right to rescind in the absence 
of a showing that it received the 
check, or of what became of it, or 
that, if it did receive the check, de- 
fendant took it unconditionally. Wil- 
kinson v. Blount Mfg. Co., 169 Mass. 
374, 47 NE 1020. (6) The seller is 
not estopped to rescind because he 
already has security for the purchase 
price (Perkins v. Bailey, 99 Mass. 
61, 96 AmD 689), (7) nor because aft- 
er default he expresses a desire for 
performance, where the purchaser 
does not accede but insists on im- 
mediate delivery without the notice 
to which the seller is entitled (Alpena 
Portland Cement Co. v.. Backus, 156 
Fed. 944, 84 CCA 444). (8) Where 
the buyer had failed to furnish a 
bank guaranty as per contract, and 
the seller had declared the contract 
terminated and an advance payment 
forfeited, subsequent correspondence 
by the seller with an agent of the 
buyer, representing that the seller 
wished to be fair with the buyer and 
would ship certain cars, provided the 
bank guaranty was then furnished, 
was not a waiver of cancellation, in 
absence of a showing that such guar- 


—— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not operative as to subsequent breaches;®! and a 
waiver of the right to cance] or terminate one con- 
tract does not extend to a subsequent contract.°? 


Except in some jurisdictions,°®? the 


seller, by bringing suit for the purchase price, ordi- 
narily estops himself to rescind;®* but the com- 
mencement of suit in ignorance of the existence of 
ground of rescission. will not operate as an estop- 


anty was furnished within a rea- 
sonable time. Metzler v. Balcom, 135 
Wash. 318, 237 P 716. (9) Under a 
contract to deliver hay, for which 
payments were to be made monthly, 
the sellers’ rights to rescind were 
not waived, nor were they affected, 
by the fact that they did not stop 
delivery of hay immediately after 
failure of the buyer to make his first 
payment as required, since they had 
the right to fely, for a reasonable 
length of time, upon the _ buyer’s 
promise to pay. Jensen v. Goss, 39 
Cals A> 427, 79 P° 225. 

90. Wilkinson v. Blount Mfg. Co., 
169 Mass. 374, 47 NE 1020. 

91. Lawlor v. Magnolia Metal Co., 
oo - ADD. Div. 935 0sq 255 a INS 9505 
Canadian Steel Foundries v. Thomas 
Peace Co., 186. Wis.. 557, 203. NW: 


92. Genereux v. Richfield Oil Co., 
46 Cal. A. 380, 189 P 317. 

93. Atkins v. Garrett, 252 Fed. 280 
(Louisiana). 

94. Ark.—Little 
Frank, 63 Ark. 16, 37 SW 400, 58 
AmSR 65; Bryan-Brown Shoe Co. v. 
Block, 52 Ark. 458, 12 SW 1073. 


Gone, ed v. Morgan, 46 Conn. 


Rocky Bank Siv. 


Ill.—Streator Tile Works v. Coe, 
53 Ill. A. 483; Hanchett v. Riverdale 
Distillery Co.; 15) LU AG bi. 

Mich.—Galloway v. Holmes, 1 
Dougl. 330. 3 

Mo.—Kansas Moline Plow Co. v. 
Wayland, 81 Mo. A. 305; Mapes v. 
Burns, 72 Mo.-A. 411. 


Nebr.—Chadron First Nat. Bank v. — 


Tootle, 59 Nebr. 44, 80 NW 264; 
Chadron First Nat. Bank v. McKin- 
ney, 47 Nebr. 149, 66 NW 280. 

N. Y.—Bach v. Tuch, 126 N. Y. 53; 
26 NE 1019. 


Tex.—Allyn v. Willis, 65 Tex. 65; 
Wachsmuth v. Sims, (Civ. A.) 382 
SW 821. 

Eng.—Ferguson v. Carrington, 9 B. 
&-C,, 59, 17 HCL 36, 109) Reprint,23% 
3. C. & P. 457, 14 ECL! 661, 172) Re- 
print 500; Strutt v. Smith, 1 C. M: 
& R. 312, 149 Reprint 1099; Smith 
v. Field, 5 T. R. 402, 101 Reprint 225. 


See Kennedy v. Manry, 6 Ga. A. 
816, 66 SE 29 (bringing suit to fore- 
close mortgage is waiver). 


But see Crafts v. Belden, 99 Mass. 
535 (where, under the provisions of 
Gen. St. ¢ 127 § 2 cl 5, it was held 
that if an assignee in insolvency, in 
suing the buyer of goods sold by the 
debtor, with a view to an unlawful 
preference, joins a count in contract 
for the price with a count in tort for 
their conversion, it is not a waiver 
of his right to rescind the sale, when 
it appears that all the counts were 
intended to disaffirm it). 


[a] Dismissal of action.—The fact 
that the action was dismissed does 
not avoid the effect as an estoppel. 
Bach -v.: Tuch, 1126) N.Y.) 53, 26. NB 
1019 [aff 10 NYS 884]. 


95. Hughes v. Winship Mach. Co., 
78 Ga. 793, 4 SE 6; Deere v. Morgan, 
114 Iowa 287, 86 NW 271; Kraus v. 
Thompson, 30 Minn. 64, 14 NW. 266, 
44 AmR 182; Hays v. Midas, 104 N. 


§ 252] 


[§ 252] (2) Upon Part of Buyer®°—(a) In Gen- 
After acquiring knowledge of a ground for 
rescission of the contract of sale, 
waive,’* or estop, or preclude, himself from assert- 
ing or exercising®® the right to rescind, as by electing 
to affirm the contract or sale,®® resorting to another 
remedy, recognizing or treating the contract as still 
promising to perform the contract,’ de- 
manding or insisting upon performance by the sell- 
er,* giving shipping instructions,°® 
timely notice thatthe property does not comply with 
a warranty and will not be accepted as a compliance 
with the contract,® or entering into a new contract 
whereby the right to rescind is given up.* 
ure or neglect of the buyer to make an examination 
of the property within a reasonable time precludes 
rescissicn on the ground that the property is not of 


eral. 


in force,” 


Y. 602, 11 NE 14; Rochester Dis- 
tilling Co. v. Devendorf, 72 Hun 428, 
25 NYS 200. 


96. Waiver of objections to: 
Place of delivery see infra § 324. 
Quality see infra §§ 426-432. 
Quantity see infra §§ 390, 391. 
ae of delivery see infra §§°341- 


97. Simrall v. American Multi- 
Soe Sales Co., 172 Mo. A. 384, 158 


fa] Buyer may make conditional 
waiver.—Simrall v. American Multi- 
graph Pe Co., 172 Mo. A. 384, 158 
Sw 43 


[b] taster rescission.—One who 
rescinds his purchase of a chattel 
may nullify his rescission and its 
consequences by his subsequent con- 
duct in dealing with the chattel; but 
there is no presumption that he has 
so acted, and the burden of allega- 
tion and proof with respect to the 
waiver of rescission is on the par- 
ty who would take advantage there- 
of. Maples v. Douglass, 205 Ala. 94, 
87 S 585. 

[ec] Waiver may arise from: (1) 
Conduct. Weston v. Goldberg, 238 
Mich. 61, 213 NW 183. (2) Conversa- 


tion. Van Iderstine Co. v. Barnet 
Leather Co., 242 N. Y. 425, 152 NE 
250. (3) Letter. Yancey v. South- 


ern Wholesale Lumber Co., 133 S. 


C. 369, 131 SE 32 

98. See infra text and notes 99-7, 
17-22; and §§ 2538-255. 

99. Cal.—Hogan v. Anthony, 
Cal, Ay 1587198 P 47.) See Hunt+v. 
L. M. Field, Inc., 202 Cal. 701, 262 
P 730 (recognizing the rule, but hold- 
ing that the facts do not bring the 
case within it). : 

Colo.—Lilley v. Randall, 
298. 

Iowa.—Decorah Nat. Bank v. Robi- 
son, 199 Iowa 1044, 203 NW 295. 

Md.—Weaver v. Shriver, 79 Md. 530, 
30 A 189. 

N. D.—Poirier Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558. 


Tenn.—Garr v. Young, 
SW 631. 

Tex.—Houston Motor Car Co. v. 
Brashear, (Civ. A.) 158 SW 233. 

Sask.—J. I. Case Threshing Mach. 
@o;,, Ine: vi. Webb; 13 Sask... 151. 


1. U. S.—Stuart v. Hayden, 72 Fed. 
402, 18 CCA. 618 [aff 169 U.S. 1, 18 
SCt 274, 42 L. ed. 639]. 

Ill.—Chicago Trust, etc. Bank v. 
Ball, 208 Ill. 256, 70 NE 305 [rev 108 
OD WAR a Sauk alts Anderson v. Chicago 
Trust, etc., Bank, 195 Ill. 341, 63 NE 
DOomilate woe, alle vALN Sa 1s Tolman Vv. 
Coleman, 104 Ill. A. 70. 

Iowa.—Eagle Iron Works v. Des 
Moines Suburban R. Co., 101 Iowa 289, 
70 NW 198. 
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(Ch. A.) 62 
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a waiver.® 
the buyer may 


sale.13 
failing to give 


The fail- 


La.—Menefee v. 2 Rob. 


274, 

Miss.—Shade v. Diamond L. Service 
Station, 148 Miss. 157, 114 S 260. 

N. J.—Hirsch v. Verschuur, 93 N. 
Dee Wass LOS AU eed. Krier er siv. 
Armitage, 58 N. J. Eq. 357, 44 A 167. 

2. Trinidad Asphalt Mfg. Co. v. 
Buckstaff Bros. Mfg. Co., 86 Nebr. 


Johnson, 


623, 126 NW 293, 186 AmSR 710; Tal- 
cott v. Slater Bros. Cloak, etc., Co., 
171 App. Div. 395, 157 NYS 499; Fry 
v. Grangers’ Warehouse Co., 1381 


Wash. 497, 230 P 423. 

{a] Letter inquiring about deliv- 
ery is a recognition that the contract 
is in full force and effect on the date 
of the letter. Christenson v. Gorton- 
Pew Fisheries Co., 8 F. (2d) 689. 

[b] Recognition of validity. 
“Equity will not grant a purchaser 
the right to rescind if, after he has 
knowledge of the facts which entitle 
him to do so, he deals affirmatively 
with the subject of the contract in 
such a way as to recognize its valid- 
ity.” Mulhall v. Lucas, 37 Ida. 558, 
217 P 266. 


3. Limpert Bros. v. Mamos, 29 Ga. 
A. 796, 116 SE 341. 


4 Hunt v. L. M. Field, Inc. (Cal. 
A.) 254 P 594; Holcomb, ete., Mfg. Co. 
v. Osterberg, (Minn.) 233 NW 302; 
Atwater v. Panama R. Co., 132 Misc. 
704, 230 NYS 482 [mod on other 
es 229 App. Div. 463, 242 NYS 
342]. 

[a] Demand for remedy of defects. 
—Where the title to railway cars, 
built to order, passed at the time of 
shipment, the right of rescission, if 


‘any such thereafter existed on ac- 


count of defects in the brakes, was 
lost by the purchaser’s subsequent de- 
mand that the defects be remedied, 
and his expressed willingness to pay 
for the cars as soon as this was done, 
taken in connection with the seller’s 
assurances that he would remedy the 
defects at his own cost, and his con- 
tinued attempts to do so. Pullman 
Palace-Car Co. v. Metropolitan St. R. 
Co:, 1577 Ul.S.. 94, Lo. sCts 03). 39 ili.ed. 
632. 

5. Henry H. Cross Co. v. Texhoma 
Oil ete (Conus2kk. (2d), 442° 


6. Kelsey v. J. W. Ringrose Net 
Co., 152 Wis. 499, 140 NW 66. 

7. Adams v. Grundy, 252 Mass. 135, 
147 NE 598. 

8. See infra § 269. 

9. Hakes v. Aaron, 182 Ill. A. 100. 

10. See infra § 268. 

11. Schell v. Comfort Underwear 
Co., 29 Pa. Dist. 330; Wright v. Shack- 
leford, 152 Va. 635, 148 SE 807; Auro- 
ra Land Co. v. Keevan, 67 Wash. 305, 
121 P 469. 

12. Decorah Nat. Bank v. Robison, 
199 Iowa 1044, 203 NW 295. 
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the required quality,’ and is sometimes regarded as 
Also a failure of the buyer to rescind 
within a reasonable time after acquiring knowledge 
of a ground for rescission prevents rescission,*® and 
either alone,'! or coupled with the course of dealing 
between the parties,” may constitute a waiver. 
buyer cannot avoid the sale for defects in the prop- 
erty which he observed or knew of at the time of the 
There is, of course, no waiver,!* estoppel,*® 
or election of remedy,!® where the elements thereof 
are not present. 

Delay or default in delivery. The buyer may, by 
his conduct, waive, or estop himself to assert, a right 
to rescind for delay or default in delivery.*? 
waiver or estoppel arises where he requests or grants 
an extension of time,!® insists upon performance,?? 


The 


A 


13. Magnus v. Perkins, 6 La. A. 6; 
Lachenaye v. Bergeron, 2 La. A. 381. 


14. U. S.—Roxford Knitting Co. v. 
Hamilton Mfg. Co., 205 Fed. 842, 124 
CCA 44, 


Cal.—Gibson v. Cruickshank, 78 Cal. 
A. 652, 248 P 732. 

Conn.—Kornblau v. McDermant, 90 
Conn. 624, 98 A 587. 


Mont.—Advance-Rumely Thresher 
Co. v. Wenholz, 80 Mont. 82, 258 P 
1085. 

Wis.—Howard, ete., Co. v. Cum- 


mins, 179 Wis. 354, 191 NW 501. 


[a] Lack of knowledge.—The buy- 
er’s right to rescind the contract for 
the seller’s breach is not waived by 
the substitution of a new contract 
without knowledge of the breach. 
Buhler Mill, ete., Co. v. Jolly, 217 Mo. 
A. 240, 261 SW 353. 


[b] Delay induced by promises of 
seller.—‘‘Delay in formal rescission, 
induced by promises of the vendor to 

make machinery work properly, is not 
a waiver of the right to rescind.” 
Schroeder v. Hotel Commercial Co., 84 
Wash. 685, 694, 147 P 417. 


[ec] Unperformed condition.— 
Where, within a reasonable time aft- 
er receiving the property, the vendee 
notified the vendor of defects therein, 
and that he would refuse to accept it 
unless the defects were remedied at 
once, and the defects were not reme- 
died promptly, he did not waive his 
right to rescind. Tufts v. Hunter, 
63 Minn. 464, 65 NW 922. 


{d] Letter construed not to be 
waiver.—International Harvester Co. 
betes 181 Iowa 940, 165 NW 


15. Iowa.—Lake v. Western Silo 
Co., 177 Iowa 7385, 158 NW 673. 

Ky.—Leming v. Howell, 198 Ky. 81, 
248 SW 258. 

Md.—Enterprise Mfg. Co. v. Oppen- 
heim, 114 Md. 368, 79 A 1007, 38 LRA 
NS 548. 

Mich.—Wozniak y. Ford, 216 Mich. 
613, 185 NW 670. 

Tex.—Drummond v. Allen 
Bank, (Civ. A.) 152 SW 739. 

Wash.—K lock Vv. Newbury, 
Wash. 158, 114 P 1032. 


16. Gunderson y. Brey, 
401, 127 CCA 133. 


Nat. 


63 


210 Fed. 


17. Troy Carriage. Shade. Cos Vv. By 
oe Ames Co., 201 Ky. 1938, 256 SW 
7. 

18. De la Vergne Refrigerating 


Mach. Co. v. New Orleans, etec., R. Co., 
52 La. A. 1788, 26 S 455; Coale Cor- 
poration v. Blue Ribbon Coal Co., 84 
Pa. Super. 228; Tidewater Plumbing 
Supply Co. v. Emory Foundry Co., 141 
Va. 363, 127 SE 87. 


19. Norfolk Hosiery, ete., Mills Co. 
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fails to rescind within the proper time,?° or where 
the default is occasioned by his own failure to per- 
form,*! or by his failure, in bad faith, to impart 
knowledge which would enable the seller to repair 
a mistake and fully perform;*?? but where the con- 
tract provides for deliveries as required by the buyer, 
beginning on a specified number of days’ notice and 
continuing “without further notice,” the failure of 
the buyer to give notice after the first notice will not 
prevent rescission by him.?* 


Destruction or depreciation of property. The right 
of the buyer to rescind is not affected by the destruc- 
tion** or depreciation?® of the property unless it is 
due to his fault or neghgence?® or a defect known to 
him at the time of the sale.?7 


Attempted rescission upon one ground. Where 
the buyer attempts to rescind or cancel the contract 
upon one ground, another ground of which he has 
knowledge at the time is not available to him;?8 but 
an attempted rescission upon one ground does not 
preclude rescission upon another ground subsequent- 
ly discovered.2® 


Province of court and jury. Whether the buyer 


v. Attna Hosiery Co., 124 Va. 221, 98 


SE 43. 


20. Runkle Co. v. Twin City Prod- 
mee Cone 24u LCA. 13. 


A 4388. 
Wash.—Barry 


SALES 


Wash. 453, 139 P 223. 


[§§ 252-253 


is precluded by waiver or estoppel from rescinding 
is a mixed question of law and fact*® for the jury,** 
unless the facts are such as to deprive the buyer of 
the right to rescind as a matter of law.*? 


[§ 253] (b) By Acceptance of Property.** The 
buyer may waive, lose, or become estopped to exer- 
cise a right to rescind where he accepts the goods** 
without objection?® and with knowledge of the 
ground for rescission®® or after he has examined or 
had an opportunity to examine the goods.** How- 
ever, under some circumstances, an ae does 
not amount to a waiver or estoppel;*° an acceptance, 
after inspection, of goods bought by sample, does 
not preclude the buyer from rescinding for breach 
of warranty where the inspection does not disclose 
a defect then existing ;*® and a buyer of goods does 
not lose his right of rescission by accepting them 
from the carrier if on inspection he finds them de- 
fective and so notifies the seller within a reasonable 
time.*°? 


Acceptance of part or an installment of goods does 
not prevent a rescission for a subsequent breach or 
failure to perform upon the part of the seller,#! but 


20 N. D. 188, 126 NW 1019. 

Tex.—Lucchese v. Goggan, (Civ. AD) 
257 SW_584; Geiser Mfe. Co. v. Luns- 
ford, (Civ. A.) 139 SW 64. 


Danielson, 78 


VPM i er 


Time for rescission by buyer see 
infra § 268. 


21. Kokomo Strawboard Co. v. In- 
man, 11 NYS 329 [aff 134 N. Y. 92, 31 
NE 248]. 

22. Continental Jewelry Co. v. 
Braddock, 103 Miss. 248, 60 S 212. 

23. Merchants’ Trust Co. v. Potter, 
24 Pa. Super. 510. 

24. Magee v. Billingsley, 3 Ala. 
679; Morphy v. Blanchin, 18 La. Ann. 
133; Chapman v. Mathews, U3) ia. 
Ann. 118. 

25. Athey v. Olive, 34 Ala. 711. 

26. Aultman v. Wirth, 54 Ill. A, 17. 


27. Hart v. Edwards, 18 S. Cc. L. 
306. 

28. Nestler v. Pure Silk Hosiery 
Mills, 242 Ill. A. 151; Coff-Garrod Co. 
v. Dodwell, 170 NYS 615; Smallwood 
v. Ovalo First State Bank, (Tex. Civ. 
A.) 211 SW 474. 

29. Nash Mississippi Valley Motor 
Co. y. Childress, 156 Miss. 157, 125 S 
708. 

30. Kornblau_ v. 
Conn. 624, 98 A 587. 


31. U.S.—Windsor Print Works v. 
C. F. Hathaway Co., 289 Fed. 1. 


Iowa.—Cedar Rapids Nat. Bank v. 
Weber, 180 Iowa 966, 164 NW 233, 
LRA1918A 432. 

Mass.—Bradley Lumber, etc., Co. v. 
Cutler, 253 Mass. 37, 148 NE 101. 

Mo.—Ingle System Co. v. Coil, (A.) 
211 SW 904. 

Or.—Mayer v. Smith, 112 Or. 559, 
230 P 355. 

Tex.—Dayvault v. Townsend, (Civ. 
A.) 244 SW 1108. 

32. Kornblau  v. 
Conn. 624, 98 A 587. 

33. Acceptance and payment see 
infra § 255. 

34, Ind.—Sanderson v. 
Mfg. Co., 180 Ind. 197, 102 NE 2. 

La.—Martel Apparatus Co. v. La- 
fayette Sugar Refining Co., 158 La. 
727, 104 S 632. 

N. J.—Robinson vy. Pipe Organ 
Maintenance Co., 102 N. J. Eq. 79, 139 


McDermant, 90 


McDermant, 90 


Trump 


N. S.—Ingraham Supply =o v. Uni- 
versal Importing Co., 54 N. S. 234 

[a] Acceptance of ee es appa: 
ratus.—Where filters installed by a 
seller and tested under its supervision 
failed to work, the contract was bro- 
ken, but, where the buyer demanded 
that they be made to work, offered 
to help remedy the defects, made 
changes with the seller’s consent, and 
expressed a desire to test their effect 
by actual operation, there was no re- 
scission for the breach, but an exten- 
sion of time for performance. Martel 
Apparatus Co. v. Lafayette Sugar Re- 
fining Co 158 La. 727, 104 S 632. 


[b] Acceptance of erroneous quan- 
tity.—‘“‘When a less or greater quan- 
tity of goods are shipped and received 
than were ordered, and the same are 
accepted by the buyer, then he cannot 
rescind the contract.” J. A. Ruhl 
Clothing Co. v. Singleton, 161 Mo. A. 
366, 371, 143 SW 529. 


[ec] Reliance upon promise of sell- 
er.— Where the buyer accepts the 
property and relys upon the promise 
of the seller to fix a particular defect 
later, he has no right to rescind be- 
cause of that defect. Conner v. Bor- 
ees Co., 294 Ill. 58, 128 NE 


35. Jeffrey Mfg. Co. v. Central 
Coal, ete., Co., 93 Fed. 408; Glen v. 
Whitaker, 51 Barb. (N. Y.) 451; How- 
ard v. Cristie, 33 N. S. 367. And see 
Jenkins v. Northwestern Pipe, etce., 
Co., (rex. Commn. A.) °>299. SW S57 
(recovery cannot be had upon the the- 
ory of rescission where the buyer pra- 
ceeded with the intention of accept- 
ing the property as in compliance 
with the contract). 

[a] Acceptance as entirely satis- 


factory.—Brian v. H. A. Born Pack- 
ers’ Supply Co., 208 Ill.’ A. 262. 


36. U. S.—-Scriven v. Hecht, 287 
Fed. 853. 

Mass.—Learned v. Hamburger, 245 
Mass. 461, 139 NE 641. 

N. J.—Kammerer v. Schuten, 99 N. 
J. Hg. 578, 133 A 483. 

N. Y.—Cobb v. Hatfield, 46 N. Y. 
533; Peterson Oven Co. v. Guarino, 
221 App. Div. 146, 223 NYS 107. 

N. D.—Colean Mfg. Co. v. Feckler, 


See Caffey v. Alabama Mach., etc., 
Co., 19 Ala. A. 189, 96 S 454 (any claim 
which the buyer had to a rescission 
for delay in delivery of a tractor f. o. 
b. cars was waived when, with knowl- 
edge of the time of delivery, he un- 
loaded the tractor from the cars and 
transported it to his farm). 


37. U. S.—Scriven v. Hecht, 287 
Fed. 853. 
Conn.—Scranton Vv. Mechanics’ 


Trading Co., 37 Conn. 130. 


Iowa.—Winelander v. 
Towa 401, 42 NW 333. 


Ky.—American Harrow Co. v. Mar- 
tin, 36 SW 178, 18 KyL 432; Nelson 
v. Overman, 38 SW 882, 19 KyL 161. 


La.—Forsman v. Mace, 111 La. 28, 


35 S 372; Rochel v. Berwick, 12 La. 
Ann. 847. 


Nebr.—Korbel v. Stocpol, 70 Nebr. 
45, 96 NW 1022. 


N. Y.—Arnold v. Norfolk, ete., Ho- 
siery Co., 148 N. Y. 392, 42 NE 980; 
Lapovsky v. Abramson, 181 NYS 798; 
Sree v. Taylor, 5 Johns. 395, 4 AmD 


Jones, 77 


er oe v. Hall, 
SW 182. 

Wek odes v. 
125, 28 A 877. 


Wis.—Rice v. Green, 199 Wis. 518, 
227 NW 22, 24 [cit Cyc]. 


38. Bamberger Bros. v. Burrows, 
145 Iowa 441, 124 NW 333. 


[a] Compliance with . statute.— 
“The acceptance of the title does not 
as matter of law constitute a waiver 
by the buyer of the right to rescind 
for breach of warranty of identity, if 
the provisions of Gen. L. c. 106 § 58 
(3), are complied with.’ Schmoll] 
Fils & Co., Inc. v. S. L. Agoos Tan- 
nine Co., 256 Mass. 195, 152 NE 630, 
632. 

39. Pennock v. Stygles, 54 Vt. 226. 
40. Taylor v. Smith, [1893] 2Q.B 
65; Creighton v. Pacific Coast Lum- 

ber Co., 12 Man. 546. 

41. Wolfert v. Caledonia Springs 
Ice Co., 195 N.. Y. 118,°88 NE 24, 21 
LRANS 864; Kouloris v. Cohen, "131 
Misc. 407, 226 NYS 751; Barron Coun- 
ty Canning, etc., Co. Vv. Niana Pure 


" Whitcomb, 66 Vt. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(Civ. A.) 26 


$i 


4 
1 
&. 
é. 
z 


ite? 


mo » am 


2, 


i 


§§ 253-254] 


it does preclude a rescission for objections relating 
to the part or installment accepted;*? a failure to 
deliver part of the goods does not support an alleged 
right to rescind where the buyer accepts the re- 
mainder together with the seller’s promise to supply 
the missing portion,#* and when a part only of an 
installment under an executory contract is tendered, 
and there is then a refusal to deliver all of the in- 


SALES 


stallment, the buyer cannot accept such part per- 


Food Co., 191 Wis. 635, 211 NW 764. 
See Tessier v. North Atlantic Col- 
lieries, 9 Newfoundl. 422 (acceptance 
of part under protest does not pre- 
clude repudiation where the quality 
of the remainder does not improve). 


42. N. L. Willett Seed Co. v. Kirke- 
by-Gundestrup Seed Co., 145 Ga. 559, 
89 SE 486; MeMullar Coal Co. v. 
Champion Coated Paper Co., 103 W. 
Va. 637, 138 vig 755. 


43. Hysko Morawski, 230 Mich. 
221, 202 NW 933. 


44. Wolfert v. Caledonia Springs 
Tee (Co, 195) Ne Ye. 118, 88 NE 24, 21 
LRANS 864. 


45. Ala.—City Tailors v. Gay, 207 
Ala. 386, 92 S 607. 


Cal.—Wilder v. Beede, 119 Cal. 646, 
51. P1083. 


Ga.—Pearce v. Borg Chewing-Gum 
Co., 111 Ga. 847, 36 SE 457; Smith 
v. Estey Organ Co., 100 Ga. 628, 28 
SE 392. See Baum v. Hobbs, 20 Ga. 
A. 619, 938 SE 165 (where plaintiff 
traded for a horse on Monday, and 
later in the week discovered defects 
in the horse, which he called to de- 
fendant’s attention, without asking 
rescission, he cannot, after the horse 
has been seriously injured while in 
his possession, rescind the contract of 
sale). 

Ill.—O’Donnell, etc., Brewing Co. v. 
Farrar, 163 Ill. 471, 45 NE 283. 

Ky.—Snyder v. Hegan, 40 SW 693, 
19 KyL 517. 

Md.—White Auto. Co. v. Dorsey, 119 
Md. 251, 86 A 617. 


N. Y.—Rudolph Wurlitzer Co. v. 
Pappas, 215 App. Div. 23, 213 NYS 
52; National Keg, etc., Co. v. Baker, 
21 Misc. 35, 46 NYS 885. See Green- 
berg v. Atlantic Comb Works, 165 
NYS 1004 (retention of part of ship- 
ment without giving notice that the 
retention was conditional on the cor- 
rection of defects in the part re- 
turned). 

N. C.—Sparks v. Messick, 65 N. C. 
440. 

N. D.—Minneapolis 
Mach. Co. v. Hocking, 
209 NW 996. 

Tex.—Bancroft vy. Emerson-Brant- 
pe kam Impl. Co., (Civ. A.) 194 SW 

W. Va.—Manss-Bruning Shoe Co, v. 
Prince, 51 W. Va. 510, 41 SE 907. 

Can.—Case Threshing Mach. Co. v. 
Mitten, 59 Can. S. C. 118. 

[a] Retention after opportunity 
for inspection waives any attempt to 


Threshing 
54, N.-D.- 559, 


rescind. Reichenthal v. Glockner, 
158 NYS 699. 

46. U. S.—Lyon v. Bertram, 20 
How. 149, 15 L. ed. 847; Southern 


Gypsum Co. v. United. Paperboard Co.; 
Ti shee (2d) 583i Jeffrey. Migs. (Cov. 
Central Coal, etc., Co., 93 Fed. 408; 
Hansen _v. Baltimore "Packing, etc., 
Co., 86 Fed. 832; Buckstaff v. Russell, 
79 Fed. 611, 25 CCA 129; Dodsworth 
vy. Hercules Iron Works, 66 Fed. 483, 
13 CCA 552. 

Ala.—State v. Fields, 131 Ala.'201, 


31S 6; Hodge v. Tufts, 115 Ala. 366, 
22 S 422; Magee v. Billingsley, 3 Ala. 
679. 


Cal.Hogan v. Anthony, 52 Cal. A. 
158, 198 P 47. 

Fla.—Mizell v. Watson, 57 Fla. 111, 
49 S 149. 


Ga.—Acme Brewing Co. v. Wm. 
Seer Sons Co., 10 Ga. A. 564, 75 SE 


wae .—Morgan vy. Thetford, 3 Tl. A. 


Iowa.—Rice v. 
179 Iowa 355, 161 


Friend Bros. Co., 
NW 310, 146 NW 


748; Hagle Iron Works vy. Des Moines 
Suburban R. Co., 101 Iowa 289, 70 
NW 193. 


Kan.—Gale Sulky Harrow Mfg. Co. 
v. Moore, 46 Kan. 324, 26 P 703. 


Ky.—Paducah Hosiery Mills v. 
Proctor, 210 Ky. 806, 276 SW _ 803; 
Nichols, ete., Co. v. Wheeler, 150 Ky. 
169, 150 SW 33; Aultman, etc., Co. v. 
Mead, 109 Ky. 588, 60 SW 294, 22 
KyL 1189; McCulloch v,. Scott, 13 B. 
Mon. 172, 56 AmD 561; Watts v. Na- 
tional Cash Register Co., 78 SW 118, 
25 KyL 1347. 

Me.—Libby v. Haley, 91 Me. 

39 A 1004. 

Mass.—John Service, Inc. v. Good- 
now-Pearson Co., 242 Mass. 594, 136 
NE 623, 29 ALR 1513. 

Mich.—Linderman Mach. Co.  v. 
Shaw-Walker Co., 187 Mich. 28, 153 
NW 34; Emert v. Nibblink, 179 Mich. 
335, 146 NW 120; Foster v. Rowley, 
110 Mich. 63, 67 NW 1077. 

Miss.—Alig v. Lackey, 
SLA (Siena ase) 

Mo.—Dayton Folding Box Co. v. 
Danciger, 161 Mo. A. 640, 143 SW 855; 
Sturgis v. Whisler, 145 Mo. A. 148, 130 
SW 111. 

Nebr.—Philleo v. Sandwich Mfg. 
Co., 15 Nebr. 625, 20 NW 98. 

N. J.—Kammerer v. Schuten, 99 N. 
J. Eq. 578, 133 A 483; Hirsch v. Vers- 
chuur, 93° Now. 277; 208 “Ar 18h. 

N. Y.—Bates v. Fish Bros. Wagon 
Co., 50 App. Div. 38, 68 NYS 649 [aff 
169 N. Y. 587, 62 NE 1094]; Dounce 
v. Dow, 6 Thomps. & C. 653 [aff 64 N. 
Zoubh hl Waring v. Mason, 18 Wend. 

N. D.—Fuller v. Fried, 57 N. D. 824, 
224 NW 668. 

Pa.—Scott v. Kittanning Coal Co., 
89 Pa. 231, 38 AmR 753. See Brown 
v. Unger, 30 Pa. Dist. 510 (recogniz- 
ing the rule, but holding that, in 
view of the unusual circumstances, 
the court cannot declare that, as a 
matter of law, the retention and use 
of the goods operated as a waiver). 

Tex.—Mills Novelty Co. v. Spurdis, 
(Ciy. A:) 29 SW (2d) 893; J.-B. Colt 
Co. v. MecBurnett, (Civ. A.) 1 SW (2d) 
385; Lucchese v. Goggan, (Civ. A.) 
257 SW 584; Pope v. Clendennen, 
(Civ. A.) 257 SW 335; Southern Gas, 
etc., Co. v. Adams, (Civ. A.) 169 SW 
1148; Houston Motor Car Co. v. Bra- 
shear, (Civ. A.) 158 SW 233; Hall- 
wood Cash Register Co. v. Berry, 85 
Tex. Civ. A. 554, 80 SW 857. 

Utah.—Detroit Heating, etc., Co. v. 
Stevens, 16 Utah 177,52 P, 379: 

Wash.—Noble v. Olympia Brewing 
Co., 64 Wash. 461, 117 P 241, 36 LRA 
NS 467. 

Wis.—Kelsey v. J. W. Ringrose Net 
Co., 152 Wis. 799, 140 NW G6: 

Eng.—Campbell v. Fleming, 1 A. & 
E. 40, 28 ECL 44, 110 Reprint 1122. 

Sask.—J. I. Case Threshing Mach. 
Co.,. inc. V.. Webb,; L3’ Sask: L., 151; 
Allcock v. Manitoba Windmill, etce., 
Co., 4 Sask. L. 135; Decker v. Sylves- 
ter Mfg. Co., 3 Sask. L. 173. 


[a] Rule applied where the buyer, 


331, 


114 Miss. 
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formance of the contract and at the same time claim 
a rescission of the entire contract.** 


[§ 254] (c) By Retention of, and Exercise of 
Acts of Ownership over, Property. A waiver of, or 
estoppel to exercise, the right of the buyer to rescind 
arises where, after discovering the fraud or defect, 
he retains the property without objection,*® or re- 
tains and uses*® or sells*’ it, treats or deals with it 


with knowledge of the ground for re- 
scission, uses the property: (1) As 
his own. McCoy v. Prince, 11 Ala. A. 

388, 66 S 950; Mizell v. Watson, 57 

Fla. 111, 49 S 149; McCready v. 

Vakiner, 40 S. D. 532, 168 NW 579. 

(2) In ways inconsistent with own- 

ership by the seller. Gottsman v. 

Jeffrey-Nichols Co., (Mass.) 167 NE 

229; Gordon Dryer Co. v. Staier 
Chemical Co., 191 NYS 3201. (3) 

To derive a benefit therefrom. Ho- 

gan v. Anthony, 52 Cal. A. 158, 198 P 

47; Advance-Rumely Thresher Co. v. 

Stohl, (Utah) 283 P 731. (4) Other- 

wise than for the purpose of testing. 

Kelsey v. J. W. Ringrose Net Co., 

152 Wis. 499, 140 NW 66. (5) To 

make an unnecessary test after an un- 

conditional rejection. Scriven Vv. 

Hecht, 287 Fed. 853. (6) For a long 

period of time. Horne v. O. B., ete., 

Evans, 31 Ga. A. 370, 120 SE 787; J. 

I. Case Threshing Mach. Co. v. Cook, 

7 Ga. A. 631, 67 SE 890; Victor v. D. 

E. Meyer Co., 243 Mich. 673, 220 NW 

773 (over a year); Advance-Rumely 

Thresher Co. v. Terpening, 58 Mont. 

507,. 193 P.7525* Mills Novelty Cov vs 

Spurdis, (Tex. Civ. A.) 29 SW (2d) 

893; Pope v. Clendennen, (Tex. Civ. 

A.) 257 SW 3385 (two: years). (7) 

Without giving the seller notice of 

defects or a breach of warranty. J. 

I. Case Threshing Mach. Co. v. Combs, 

(Ky.) 125 SW 289; J. I. Case Thresh- 

ing Mach. Co. v. Patterson, 137 Ky. 

180, 125 SW 287; J. I. Case Threshing 

Mach. Co. v. Manes, (Tex. Commn. 

A.) 254 SW 929 [rev (Civ. A.) 241 

SW 757]; A'dvance-Rumely Thresher 
Gor vi ‘Stohl,) (Utah). 2832P273i: 0968) 

After complaining of defects and re- 

ceiving an acknowledgment that the 

complaint was warranted. John 

Service, Inc. v. Goodnow-Pearson Co., 

242 Mass. 594, 1386 NE 623, 29 ALR 

Ea. (9) Without offering to re- 

scind (Board v. Emerson-Branting- 

ham Impl. Co., (Tex. Civ. A.) 203 SW 

421), (10) or without tendering back 

or offering to return the property 
(J. Ii Case Threshing Mach. Co. v. 

Combs, (Ky.) 125 SW 289; J. I. Case 

Threshing Mach. Co. v. Patterson, 137 

Ky. 180, 125 SW 287; Edison Fixture 
Co. v. Maccaferri, 250 Mass. 460, 146 

NE 8) (11) until the maturity of the 
note given for the price (Acme Har- 
vester Co. v. Carroll, 80 Nebr. 594, 

114 NW 780). (12) After making an 
offer to rescind (Sturgis v. Whisler, 
145. Mo. CAL 148.9 130 5S'We lid) a Ge) 

giving notice of rescission or repudia- 
tion (Liquid Carbonic Corp. v. Ca- 
roombas, 132 Misc. 866, 2830 NYS 529; 
Fuller v. Fried, 57 N. D. 824, 224 NW 
OSS T, TBs Colt Co. v. Head, (Tex. 
Commn, A.) 292 SW 198; Dalton 
Adding Machine Sales Co. v. Wicks, 

(Tex. Civ. A.) 283 SW 642), (14) in-' 
forming the seller that the property 
is unsatisfactory and ordering him to 
take it back (St. Louis Carbonating 
etc., Co., v. Loevenhart, (Mo. A.) 190 
SW 627), (15) acquiring knowledge 
that the ‘defects cannot or will not 
be cured by the seller (Houston Mo- 
tor Car Co. v. Brashear, (Tex. Civ. A.) 

158 SW 233; Geiser Mfg. Co. v: Luns- 
ford, (Tex. Civ. A.) 139 SW 64), (16) 

or after the seller has refused to ac- 
cept a tender or return of the prop- 
erty (Hogan v. Anthony, 52 Cal. A. 
158,198. P47; ‘Co RS etel,’ Mizell’ v: 

Ti iaig etc., Watson, 57 Fla. 111, 49 S 
149; *Hakes v. Thayer, 165 Mich. 476, 
131 NW 174). 


47. U. S.—Grainger Bros. Co. VY. 
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as his own*® or exercises any acts of ownership over 
On the other hand, a waiver or estoppel does 
A retention of the goods in ignorance 
of the existence of grounds for rescission,®® until 
the buyer has taken advice as to his rights,°! after 
the goods have once been returned to the seller and 
by him returned to the buyer,®? or for the purpose 
of preserving the property from loss or destruc- 
tion;°* a sale of part of the property before discov- 
ering the ground for rescission;°4 a use until defects 
are discovered where the only inspection actually 
made or practicable was by the seller at his mill;°° 
an appearance and claim of title by the buyer in 
proceedings by the government to condemn the goods 
for nonpayment of “eustoms duties ;°° a slight or in- 
cidental use;°? a retention and use, at the request 
or suggestion of the seller, for the purpose of a fur- 


ree? 
not arise from: 


SALES 


for. 


ther test or trial;°8 or a retention or use while the 


AmSinck, 15 F. (2d) 329; Buckstaff 
v. Russell, 79 Fed. 611, 25 CCA 129. 


Ga.—Georgia Refining Co. v. Au- 
gusta Oil Co., 74 Ga. 497. 


Ill.— Wolf v. Dietzsch, 75 Il. 


Kan.—Sell vy. Compton, 91 Kan. 
136 P 927. 

Ky.—Snyder v. Hegan, 40 SW 
19 KyL 517. 

La.—Ledoux v. Armor, 4 Rob. 381. 


Mass.—Craig v. Lane, 212 Mass. 
195, 98 NE 685. But see Putnam v. 
Bolster, 216 Mass. 367, 103 NE 942 
(while the acts of the buyer in tak- 
ing possession of certain articles, re- 
moving them, placing part of them 
in his own name in a storage ware- 
house, selling the remainder, and re- 
ceiving the proceeds, preclude any 
right to rescind at law, yet, where 
it would be inequitable to permit the 
seller to retain a certain fund, a bill 
may be maintained for leave to re- 
scind in so far as rescission is pos- 
Sible). 

Mo.—Swan v. Tabor, 
754. 

N. Y.—Friedman v. Richman, 213 
App. Div. 467, 210 NYS 648 [aff 241 
N. Yo 576, 150 “NH 561]; Mason v. 
Wheeler, 2 Misc. 523, 24 NYS 879. 


N. D.—Poirier Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558. 


205. 
151, 


693, 


(A.) 266 SW 


Pa.—Gausler v. Bridges, 13 Pa. 
Super. 646. 
Tex.—El Campo Ice, etce., Vv. 


Texas ees ete:,; Co., (Civa ae “147 
SW 33 

Beale Nia) abo illepeeay Kae Was BUS. 
56 A 534; Downer v. Smith, 32 Vt. 
1, 76 AmD 148. 

Ont.—Wilds v. Smith, 2 Ont. A. 8. 

Sale as preventing performance of 
condition precedent see infra § 261. 


48. U. S—Grainger Bros. Co. v. 
Amsinck, 15 F. (2d) 329. 
Ala.—Comer v. Franklin, 169 Ala. 


DOS Slo ene LCCOY Vn Prince, it 
Ala. A. 388, 66 S 950. 
Ida.—Mulhall v. Lucas, 37 Ida. 558, 


217 PB 266. 

Ky.—Thomas Bros. v. Puffer Mfg. 
Co., 211 Ky. 695, 277 SW 1022. 

N. -Y.—Friedman v. Ettenson, 
NYS 67. 

Ont.—Caldwell v. Cockshutt Plow 
Co., 30 Ont. L. 244, 5 OntWN 589. 

49. U. S.—Joslyn v. Cadillac Auto- 
mobile Co., 177 Fed. 8638, 101 CCA 
Whe 

Tll.—Wolf v. Dietzsch, 75 Ill]. '205. 

Minn.—Duluth Log Co. v. John C., 
Hill Lumber Co., 110 Minn. 124, 124 
NW 967; Wirth v. Fawkes, 109 Minn. 


169 


254, 123 NW 661, 134 AmSR 778. 
Mo.—Rock Island Impl. Co. v. 

Wally, (A.) 268 SW 904. 
Pa.—Armstrong v. Descalzi, 48 Pa. 


Super. 171 

[a] After rescission or attempted 
rescission.—(1) A rescission, or at- 
tempt to rescind, by the buyer is 
waived or rendered ineffectual where 
the buyer subsequently treats, or ex- 
ercises acts of dominion over, the 
property otherwise than as a mere 
bailee to preserve the property for 
the seller. Rock Island Impl. Co. v. 
Wally, (Mo. A.) 268 SW 904; River- 
side Fibre, etce., Co. v. Benedict Pa- 
per Co., (Mo. A.) 201 SW 584. (2) 
Evidence that the buyer of a horse 
issued and mailed post cards adver- 
tising the horse for service, stating 
that he was the owner, and giving 
his post-office address and telephone 
number, shows that he abandoned 
any prior attempt to rescind. Simp- 
Bon v. Ritchie, 110 Me. 299, 86 A 
124. 

50. Norrington v. Wright, 5 Fed. 
768 patt 115) Wi. 1S.) 188; 16 sct 12, 29 
L. ed. 366]; Fuller v. Chenault, 157 
Ala. 46, 47 S 197; Hudson v. Roos, 
72 Mich. 363, 40 NW 467. 


51. Norton v. Dreyfuss, 106 N. Y. 
np 12 NE 428 [rev 51 N. Y. Super. 

Aba 

52. Rice, etc., Shoe Co. v. Oransky, 
184 Iowa 6, 166 NW 690. 

53. Keefuss v. Weilmunster, 
App. Div: 306, 85 NYS 9138. 

[a] Retention as bailee of seller. 
—Fuller v. Chenault, 157 Ala. 46, 47 
S 197. 


89 


54 Mayer v. Smith, 112 Or. 559, 
230 P 355. 
55. Enterprise Mfg. Co. v. Oppen- 


heim, 114 Md. 368, 79 A 1007, 38 LRA 
NS 548. 


56. Hamrah v. Maloof, 127 App. 
Div. 331, 111 NYS 509. 


57. Noll v. Baida, 202 Cal. 98, 259 
P 433; Gottsman v. Jeffrey-Nichols 
Co., (Mass.) 167 NE 229; Faust vy. 
Koers, 111 Mo. A. 560, 86 SW 278. 


[a] Illustrations.—(1) Where 
plaintiff, after notifying defendant 
of a rescission of a purchase of a 
horse, which defendant refused to 
accept, placed the horse in a livery 
stable, and made no use of him ex- 
cept to drive him at intervals for 
exercise, he did not thereby exercise 
such dominion over the horse as to 
waive his right to insist on the re- 
scission. Faust v. Koers, 111 Mo. 
A. 560, 86 SW 278. (2) Where orien- 
tal rugs, the life of which under ordi- 
nary use is many years, are used 
by the buyer only to the extent of 


[§§ 254-255 


seller is promising or endeavoring to put the prop- 
erty in good order.°® 
buyer attempted to sell the property will not deprive 
him of the right to rescind for fraud,®° or for non- 
delivery, where, at. the time of the attempt to sell, 
he did not know, or have reason to anticipate, that 
delivery would not be made.*? 
purchaser of a horse took the animal to his stable 
after learning of a breach of warranty does not for- 
feit his right to rescind if he returns the horse to 
the seller within the time specified in the contract.°? 

‘[§ 255] (d) By Payment or Arrangements There- 
In connection with other matters,®* such as 
acceptance of the property,°* part payment of the 
purchase price may g 
upon the part of the buyer; and it is fatal when 
made after the commencement of a suit by the buyer 


Also the mere fact that the 


The fact that the 


give rise to a waiver or estoppel 


* 


leaving them where the seller de- 
livered them and subsequently per- 
mitted them to remain after notice 
of rescission, and such use occasions 
no material damage, it is not a waiver 
of the right to rescind. Noll v. Baida, 
202 Cal. 98, 259 P 433. (3) The buy- 
er does not waive his right to rescind 
by using a tractor to dispose of two 
small threshing jobs mainly for the 
benefit and convenience of his cus- 
tomers. Advance-Rumely Thresher 
ei v. Born, 189 Wis. 309, 206 NW 


58. Wilson v. Doolittle, 114 Kan. 
582, 220 P 508; Pitcher v. Webber, 
103 > Me.. 101,68 A598; -J.. ds ase 
Threshing Mach. Co. v. McKay, 161 
N. C. 584,:77 SE 848. 


59. Geiser Mfg. Co. v. Lunsford, 
(Tex: Civ; A.) 139: "SW. 642 Woellsve 
Garford Motor Truck Co., 111 Wash. 
650, 191 P 828. 


60. Hoeyle v. Southern Saw Works, 
105 Ga. 123, 31 SE 137; Hubbs v. Mar- 
shall, (GlexoCivasADe Lib eS. los 
Cabaness v. Holland, 19 Tex. Civ. A. 
383, 47 SW 379. 

61. Kabrick v. J. I. Case Thresh- 


ee Mach. Co., 180 Iowa 598, 163 NW 
oO . 


62. Head v: Tattersall, L. R. 7 
ldpds 1G 
63. Kan.—Sell v. Compton, 91 Kan. 


151, 186 P 927. 

Mich.—Abram v. Arrighini, 
Mich. 509, 232 NW 196. 

N. J.—Hirsch v. Verschuur, 
Al = 277, 108 A 181. 


Tex.—Ragnes v. Oliver, 
26 SW (2d) 357. } 

W. Va.—American Sugar Refining 
Co. vy. Martin-Nelly Grocery Co., 90 
W. Va. 730, 111 SE 759. 

Can.—Case Threshing Mach. Co. v. 
Mitten, 59 Can. S. C. 118. 

64 U. S—Baer Grocer Co. v. 
Barber Milling Co., 223 Fed. 969, 139 
CCA 449. 

Ala.—Hodge v. Tufts, 115 Ala. 366, 
22 S 422. 


Ga. : Seed Co. v. 
Kirkeby-Gundestrup Seed Co., 145 
Ga. 559, 89 SE 486; Acme Brewing 
Co. v. Wm. Rahr Sons Co., 10 Ga. A. 
564, 73 SH 955. . 


Mich.—Wood v. Rooks, 
270, 1389 NW 35 

N. yet lowwiter v. Selden, 11 “How 
Pr 526: 

Utah.—Detroit Heating, ete., Co. v. 
Stevens, 16 Utah 177, 52 P 379. 

Va.—Richmond Leather Mfg. Co. v. 
Faweett, 180 Va. 484, 107 SE 800. 

Acceptance as waiver or estoppel 
generally see supra § 253. 
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93 N. 
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For later cases, developments an‘ changes in the law see Annotations, same title and section number, 
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to rescind;*® but no waiver arises from the making 
of a payment where it is induced by a promise to fix 
the property,°® or where it is done under the advice 
of counsel and the note for the balance of the pur- 
chase price which is paid is in the hands of a third 
person as collateral;*7 and where delivery is in in- 
stallments, payment for one or more installments 
will not estop the buyer to reseind for default as to 
other installments.°* The buyer is precluded from 
rescinding where, with knowledge of a ground for 
rescission, he has requested or obtained an extension 
of time for payment®*® or has paid the interest on 
the balance of the price.7° 


[§ 256] (e) Effect. Where the buyer waives his 
right to rescind and elects to hold the seller to the 
contract and insist upon performance, he keeps the 
contract alive for the benefit of the seller as well as 
himself ;71_ he may stand upon the contract,7? but is 
not at liberty to violate its terms.7? <A waiver of 
the right to rescind upon one ground does not extend 
to another ground’* subsequently discovered;**° and 
where a waiver by the buyer is conditional, he may 
rescind upon nonperformancee of the condition.7® 


[§ 257] e. Conditions Precedent’’—(1) Restora- 


SALES 
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tion of Status Quo—(a) In General. It is a general 
rule that neither party may rescind a contract of sale 
without first returning, or offering to return, what- 
ever of value he has received under the contract,‘*® 
and placing, or offering to place, the other party in 
status quo,*® unless he has a good excuse for not 
doing so.8° Exeept in the case of fraud on the 
part,’ or an impossibility due to the fault,$? of 
the adverse party, there can be no rescission unless 
both parties can be restored practically to the condi- 
tion in which they were in before the contract was 
made.’ However, an absolute and literal restora- 
tion of the parties to their former condition is not 
required ;** it is sufficient if such restoration is made 
as 1s reasonably possible and the merits of the case 
demand.°®° 


[§ 258] (b) By Seiler—aa. In General. The sell- 
er cannot rescind the contract of sale and at the same 
time retain the benefits of the contract.8® Conse- 
quently he cannot as a rule rescind the sale unless 
he restores the statu quo,*? and ordinarily he must, 
as a condition precedent to rescission, restore, or 
offer to restore, what he has received under the con- 
tract;°%* but where he has once returned it, he need 


65. Emert v. Nibblink, 179 Mich. 
335, 146 NW 120. 

66. Ray v. American Photo Player 
Cox 46 (Cal. Ars, 189 P1380: 

67. Wozniak v. Ford, 216 Mich. 
613, 185 NW 670. 


G63." Pyans v., Chicago, ete: R. Co.; 
26 Ill. 189. 
69. Coffman v. Hartman, 70 Colo. 


231, 199 P 480; Hubbardston Lumber 
Com wv.) Bates, 31) Mich. 1683) Filly. 
Hanan, (Tex. Civ. A.) 146 SW 648. 


[a] Signing of renewal notes sev- 
eral months after purchase.—Mans- 
field Milling Co. v. Williams Patent 
Crusher, etc., Co., (Tex.-Civ A.) 278 
SW 343. 


70. Guarantee. Sav:, ete:,-'Co., ‘Vv. 
Moore, 35 App. Div. 421, 54 NYS 787. 

71. North Shore Lumber Co. v. 
South Side Lumber Co., 176 Ill. A. 96; 
Richmond Leather Mfg. Co. v. Faw- 
cett, 130 Va. 484, 107 SH 800; Nor- 
folk Hosiery, ete., Co. v. AStna Ho- 
siery Co., 124 Va. 221, 98 SE 43. 


72. eregan Vv. Anthony, 52 Cal. A. 
158, 198 P 47. 

73. O’Bryan v. Mengel 
Ky. 284, 6 SW (2d) 249. 

74. Jones v. Norman, 
SW (2d) 191. 

75. Hunt v. L. M. Field, Inc., 202 
Calo 262-130. 


76. Simrall v. American Multi- 
graph Sales Co., 172 Mo. A. 384, 158 
SW 437; Interboro Brewing Co. v. 
Independent Consumers’ Ice Co., 93 
Misc. 24, 156 NYS 410. 


77. Operation and effect of re- 
scission see infra §§ 279-282. 


78. Jones v. Anderson, 82 Ala. 302, 
2 S 911; Shinall Bros. v. Skelton, 28 
Ga. A. 527, 112 SE 163; Brewster v. 
Wooster, 131 N. Y. 473, 30 NE 489. 


Co., 224 


(Mo. A.) 24 


79. State v. Judges St. Louis Ct. 
of App., 310 Mo. 386, 276 SW 1026 
[quashing certiorari (A.) ‘263 SW 
466]; Downer v. Smith, 32 Vt. 1, 76 
AmD 148; C. H. Lowenthal Co. v. Mc- 
Cormack Bros. Co., 144 Wash. 229, 
257 UP 632. 

[a] Declaration of rescission 


“must be accompanied by an offer of 
restoration to the status quo of the 
parties.” Macondray v. Grace, 30 
F. (2d) 647, 650 [certiorari den 279 
U. S. 863, 49 SCt 479, 73 L. ed. 1002]. 


[b] Rescission by tort.—‘It is not 
legally ‘possible for a sale to be re- 


scinded by a tort and one party re- 
placed in statu quo while the other’s 
rights are ignored.’ Hitt v. Hern- 
don, 166 La. 498, 507, 117 S 568. 


80. Jones v. Anderson, 82 Ala. 302, 
74 ES Oa aly, 
81.. Curran v. Hauser, 9! Oh, Dec: 


468, 6 OhNP 281; Downer v. Smith, 
32 Vt. 1, 76 AmD 148. 


82. See infra § 259. 
83. Jones v. Anderson, 82 Ala. 302, 
2 S 911; Curran v. Hauser, 9 OhS& 


CP 468, 6 OhNP 281 [aff 61 Oh. St. 
641, 57 NE 1132]. 


[a] Party who would rescind 
must be in condition to put the oth- 
er party in statu quo. Poor v. Wood- 
burn, 25 Vt. 234. 


[b] Business.—‘“Where upon the 
sale of a business it becomes impos- 
sible, as a result of the execution of 
the contract, to place the parties in 
statu quo, there can be no rescission 


of the contract.’ Kasch v. Labor 
Temple Assoc., 18 Cal. A. 508, 512, 
123, P55 2 

84. Fairbanks v. Walker, 76 Kan. 
903, 92 P 1129, 17 LRANS,558. 

85. Fairbanks v. Walker, supra. 


86. Sellner v. Meyer, (Mo. A.) 240 
SW 247; Guckenheimer v. Angevine, 
SIOINE (Y¥iu38 94") WWashburnsv., Cordis: 
Misc. 427, 21 NYS 422. 


87. Heard v. Coggins, 134 Ga. 52, 
67 SE 429. 

ss. Ala.—Wilcox v. San _ Jose 
Fruit-Packing Co., 113 Ala. 519, 21 
S$ .376, 59 AmSR 1353. Jones. vz An- 
derson, 82 Ala. 302, 2 S 911. 


Cal.—Miller v. Steen, 30 Cal. 402, 
89 AmD 124; Coghill v. Boring, 15 
Cal. 213. 

Ga.—Tidwell v. Burkett, 81 Ga. 84, 
6 SE 816. 


Tll.— Doane v. Lockwood, 115 Ill. 
490, 4 NE 500; Bowen v. Schuler, 41 


WING "192: Jennings v. Gage, 13 Ill. 610, 
56 AmD 476; Hanchett v. Sorg 15 
Til, (A. 493. 


Ind.—Thompson v. Peck, 115 Ind. 
512, 18 NE 16, 1 LRA 201; Johnson 
v. McLane, 7 Blackf. 501, 483 AmD 
102. 


Ind. T.—Cherry v. Cox, 1 Ind. T. 
578, 45 SW 122. 


La. 
62, 88 S 20 


Me.—Milliken v. Skillings, 89 Me. 


180, 36 A 77; Emerson v. McNamara, 
41 Me. 565; Ayers v. Hewett, 19 Me. 


281; Norton v. Young, 3 Me. 30 


Mass.—Sears v. Ames, 117 Mass. 
413; Kimball v. Cunningham, 4 Mass, 
502, 3 AmD 230. 


Mich.—American Trust, ete, Bank 
v. Moore, 161 Mich. 436, 126 NW 716, 
137 AmSR 518. 


Mo.—Sellner v. Meyer, (A.) 240 SW 
247; Wm. S. Merrill Chemical Co. v. 
Nickells, 66 Mo. A. 678; Wertheimer- 
Swartz Shoe Co. v. Springfield Exch. 
Bank, 56 Mo. A. 662. 


Nebr.—Oskamp v. Crites, 
837, 56 NW 394. : 


N. he ve v. Segrist, 3 N. M. 
278, 6 P 20 


N. pane atk v. Ryan, 
452, 84 NE 402, 
LRANS 461; 
ING Ee Oe 


37 Nebr. 


TALON s < N'e5 
123 AmSR 609, 19 
Nichols v. Pinner, 18 
Stevens v. Hyde, 32 Barb. 
171; Matteawan Co. v. Bentley, 13 
Barb. 641; American Water-Works 
Co. v. Venner, 18 NYS 379. ¥ 


Or.—William Hanley Co. v. Combs, 
60: Or. 609,119 P 333° p 


Pa.—McEvoy v. 
370, 121 A. 189; 
18 Pa. Super. 22. 


Vt.—Loverin v. Wedge, 146 A 248. 


Wis.—Duluth Music Co. v. Clan- 
cey, 139 Wis. 189, 120 NW 854) 131 
pelt 1051; Weed v. Page, 7 "Wis. 


[a] Equitable rule.—‘The rule 
that requires a restoration of the 
consideration as a condition preced- 
ent to vacating a fraudulent or void- 
able sale of goods had its origin in 
equity. It was not thought just that 
the vendor should have both the 
goods and the consideration. But 
equity is all that the vendor is re- 
quired to do.” Pierce County Auto 
eat Menard, 92 Wash. 149, 152, 158 


[b] Sufficiency of offer or tender. 
—(1) Where A, desiring to rescind a 
contract with B, said to him: “I will 
give you back the notes, and you will 
give me back the goods,” to which 
B replied: ‘I won’t do that; not at 
present, anyhow,” this was a _ suffi- 
cient offer by A to rescind, and a 
formal tender of the notes was not 
necessary. Leon v. Goldsmith, 69 
Ili A. 224, (2), The, selleriswyletter 
stating that he thereby tenders to 
the buyer all the notes given in pay- 
ment is not insufficient as a tender of 


Samuel, 277 Pa. 
Arbuthnot v. Smith, 
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not return it a second time;§® and before rescinding 
one contract he need not return, or offer to return, 
payments made under another and independent con- 
tract.°° The seller cannot compel the buyer to come 
to him but must return the consideration to the buy- 
er..! However, a tender may be made to a general 
assignee who has possession and control of the 
goods.°? 


Subject matter. A seller who has received both 
cash and a note cannot rescind the contract upon 
merely tendering the return of the note.®® In deter- 
mining the amount to be returned or tendered the 
seller may deduct the value of the use of the proper- 
ty,®°* and need not include either the amount paid by 
the buyer as duty on the goods imported,®® revenue 
taxes,°° or expenses incurred or advances made to 
third persons in furtherance of a scheme to defraud 
the seller;°* but freight which under the contract was 
to be deducted from the price must be returned.°® 


Time.°® The return or offer to return the con- 
sideration must be made within a reasonable time,? 
and it is sometimes held that the offer to return 
should be made before trial,? but a tender is fre- 
quently regarded as made in time when it is made at 
the trial of an action to rescind the contract® or re- 
cover the property,* or, where the consideration is a 


the notes or as an offer to return 
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tained is in time. Symns vy. Benner, 
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check which has been dishonored and is without val- 
ue, at the trial of an action by the buyer against the 
seller.® 


Nullification of tender. The effect of a tender of 
the return of a note, given upon the purchase of a 
chattel, by a seller iho! seeks to rescind, is destroyed 
by his ‘acceptance of payment of the note after suit 
brought to recover the balance of the purchase 
price;* and the fact that plaintiff at the trial brings 
into court and leaves with the referee the amount re- 
ceived on the note does not affect the situation.” 


[§ 259] bb. Excuses or Exceptions. 
many exceptions® to the rule that the seller must, as 
a condition precedent to rescission, return or tender 
the consideration paid for the property.® A restora- 
tion of the consideration is excused and unnecessary 
where the buyer has absconded,’® or has sold the 
goods and retained the money received therefor,*? 
the consideration is only a part of a larger sum which 
is due the seller and which he seeks to recover,!? the 
goods have been damaged by the fault of the buyer 
to an amount equal to the price,1® it seems likely that 
in final judgment there will be nothing due the buy- 
er,1+ or where the note or thing received as consid- 
eration is worthless.1> Also, a tender or return of 
the consideration is unnecessary where it is impos- 


cient if, in a suit by the purchaser 


There are. 


them. Winona Wagon Co. v. Feast- 

er; 188 Mo. A... 307, 175.-SW 109. 
Cross references: 

Rescission as entitling buyer to re- 
ee of purchase price see infra § 


Return of consideration as condition 
precedent to action by seller to re- 
cover goods see infra § 914. 


89. Pierce County Auto Co. v. 
Menard, 92 Wash. 149, 152, 158 Pai29. 


“The vendee, prior to the time he 
attempted to take the property, had 
by his acts of concealment induced 
the vendor to return to him a sum 
equal to the amount paid as the pur- 
chase price of the goods. No prin- 
ciple of equity or justice required 
that it be returned a second time as 
a condition precedent to an action to 
avoid the ‘sale.” Pierce County Auto 
Ce. v. Menard, supra. 

90. Friend Bros. Clothing Co. v. 
‘Hulbert, 98 Wis. 183, 73 NW 784. 

Sl peCherry Vv. 1Cox,. Lindy Dir 578, 
45 SW 122; Norton v. Young, 3 Me. 
30; Kimball v. Cunningham, 4 Mass. 
502, 3 AmD 280. 

92. Bliss v. Cottle, 
Ne)! 322% 

93. ‘Scovil v. Wait, 54 N. Y. 650 
mem; Harrison v. Beattie, 54 N. Y. 
649 mem. 

94. Woodard v. 
Mana cy.) 117. 


32 Barb. (N. 


Fitzpatrick, 9 


95. Hoffman v. Steinan, 4 NYSt 
627. 

96. Guckenheimer vy. Angevine, 81 
N.Y. 394. 


97. J. I. Case Plow Works vy. Ross, 


74 Mo. A. 436; Guckenheimer y. An- 
gevine, 81 N. Y. 394. 


98. Gibson v. Lancaster, 90 Tex. 
540, 39 SW 1078; Parks v. Lancaster, 
(Tex. Civ. A.) 38 SW 262. 


99. “Time for rescission by seller 
generally see infra § 267. 

1. Weed v. Page, 7 Wis. 503. 

[a] What is reasonable time.— 
Where part of the goods have been 
sold by the buyer, an offer to return 
the balance of the consideration as 
soon as the amount can be ascer~ 


31 Nebr. 593, 48 NW 472. 


2. Jones v. Anderson, 82 Ala. 302, 
2S 911. 


ir Cal.—Coghill v. Boring, 15 Cal. 
3. 


Ill.— Ryan v. Brant, 42 WIZ 87S82 
La.—Bourgeat v. Smith, 16 La. 467. 
Me.—Ayers v. Hewett, 19 Me. 281. 


Mass.—Thurston v. Blanchard, 22 
Pick. 18, 38 AmD 700. 


154, H.—Wood v. Garland, 58 N. H. 
4 


J.—Cowen v. Bloomberg, 66 N. J. 
Be 385, 49 A 451, 


N. Y.—Hathorne v. Hodges, 28 N. Y. 
486; King v. Fitch, 2 Abb. Dec. 508, 
1 Keyes 432; Delano v. Rice, 23 App. 
Div. 327, 48 NYS 295; Green v. Smith, 


29 Hun 166; Ladd v. Moore, 5 N. Y 
Super. 589; Nellis v. Bradley, 3 N. Y. 
Super. 560. 


Oh.—Wilmot v. Lyon, 11 Oh. Cir. Ct. 
238, 7 Oh., Cir. Dec. 394; Atlas Nat. 
Bank v. Rheinstrom, 6 OhS&CP 215, 4 
OhNP 15. 


Or.—Crossen v. Murphy, 31 Or. 114, 
49 P 858. 


Pa.—Schofield v. Shiffer, 156 Pa. 65, 
27 A 69, 

R. I.—Sisson v. Hall, 18 R. I. 212, 
26 A 196, zal LRA 206; Duval v. Mow- 
ry, Go. Lap479: 


TM pldta oe A v. Joseph Bowling 
o., (Civ. A.) 44 SW 305. 


[a] At trial of interpleader issue. 
—Where a vendor seeks to rescind a 
contract of sale for fraud of the ven- 
dee, and is subsequently made plain- 
tiff in an interpleader issue to deter- 
mine the ownership of the goods sold, 
a tender by him at the trial of the 
issue, of notes given by the vendee in 
payment, will be treated as if made 
at the date of rescission. Sloane v. 
Shiffer, 156 Pa. 59, 27 A 67. 

4 See infra § 914. 

5. Demateis v. Vezu, 49 Cal. A. 453, 
193 °Pr 793; 

{a] Offer to produce notes in court 
for cancellation.—Where the seller 
stops goods in transit, rescinds the 
sale, and refuses to deliver, it is suffi- 


for the possession of the goods, the 
seller in his answer professes a readi- 
ness and makes an offer to produce 
in court for cancellation the notes giv- 
en for the purchase price. Fulton v. 
Thompson, 18 Tex. 278. 

6.’ Scovil v. Wait, 54 N. Y. 650 
mem. 


7 Scovil v. Wait, supra. 


8. Pierce County Auto Co. v. Men- 
ard, 92 Wash. 149, 158 P 729. 


9. See supra § 258. 


10. Hathorne v. Hodges, 28 N. Y. 
rae? Johnson v. Frew, 33 Hun (N. Y.)} 


11. JIll—wWilson v. Challis, 39 Ill. 
A. 227. 


Md.—Peters v. Hilles, 48 Md. 506. 


Nebr.—Tootle v. Chadron First Nat. 
Bank, 34 Nebr. 8638, 52 NW 396; Symns 
v. Benner, 31 Nebr. 593, 48 NW 472. 


Pa.—Schofield v. Shiffer, 156 Pa. 65, 


27 A 69; Sloane v. Shiffer, 156 Pa. 59, 
27 A 67. 
R. I.—Sisson v. Hill,.18 R: 1. 212, 


26 A 196, 21 LRA 206. 


Wis.—Friend Bros. Clothing Co. v. 
Hulbert, 98 Wis. 1838, 73 NW 784. 


12. Farnell v. Brady, 159 Ga. 209, 
125 SE 57 (where the Seller had been 
fraudulently induced to _ sell and 
transfer his interest in an estate to 
other persons interested therein, for a 
sum much less than the amount due 
him as an heir). 


13. Phenix Iron Works Co. v. Mc-) 
Evony, 47 Nebr. 228, 66 NW 290, 53 
AmSR 527, And see Pierce County 
Auto Co. v. Menard, 92 Wash. 149, 158 
P 729 (dictum that a return of the 
consideration is unnecessary where 
the property sold has been rendered 
less valuable by use or waste). 


14. Delaneuville v. Duhe, 114 La. 
62, 38 S 20. 


15. American Trust, etc., Bank v. 
Moore, 161 Mich. 436, 126 NW W16, 137 
AmSR 518; Pangborn Vv. Ruemenapp, 
74 Mich. 572, 42 NW 78; Pierce Coun- 
ty Auto Co. v. Menard, 92 Wash. 149, 
158 P 729. Compare Crossen Ve Mur- 
phy, 31 Or. 114, 49 P 858 (holding oth- 
erwise as to the note of a third per- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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sible for the seller to return it,1° at least where the 
buyer has made it impossible for the seller to place 
him in statu quo,?* but it is otherwise if the seller 
himself has made it impossible to restore the con- 
There is some authority for the propo- 
sition that a return of, or offer to return, the consid- 
eration by the seller is a condition precedent only to 
a rescission by his own act,!® and not where a re- 
seission is asked of a court of equity.?° 


In some states it is held 
that the consideration must be returned, although 


sideration.!8 


Goods in custodia legis. 


son). 


[a] If seller has received nothing 
of value, there is nothing to return. 
Pangborn v. Ruemenapp, 74 Mich. 572, 
42 NW 78. 


Sufficiency of tender at trial see su- 
pra § 258. 


16. .American Trust, etc., Bank v. 
Moore, 161 Mich. 436, 126 NW 716, 137 
AmSR 518. 


[a] Notes destroyed.—If notes 
given for the purchase price have 
been destroyed, the fact that they 
cannot be returned, will not affect the 
right to rescind. Nash v. Caywood, 
39 Ind. 457. 


LZeme VWASON We)  CHALIS, @ 39. Dll, AS 
227; Gates v. Raymond, 106 Wis. 657, 
82 NW 530. 


18. Dial v. Peterson, 34 Ill. A. 478. 


19. In re American Knit Goods 
Mfg. Co., 173 Fed. 480, 97 CCA 486. 


20. In re American Knit Goods 
Mfz. Co., 173 Fed. 480, 97 CCA 486 
[aff 155 Fed. 906]. 


21. Schwartz v. McCloskey, 156 Pa. 
258, 27 A 300. 


22. Triplett v. Rugby Distilling 
Co., 66 Ark. 219, 49 SW 975. 
23. Return of, or offer to return, 
property as: 
Condition precedent to: 
Action by buyer to recover back 
price paid see infra § 1074. 
Interposition of defense to action 
by seller for price see infra §§ 
962, 963, 
Necessary to prevent contract of 
sale or return becoming absolute 
see infra § 474. 
Rescission see infra § 274. 


. 24 See supra § 257. 
25. U. S.—Gunderson v. Brey, 210 
Fed. 401, 127 CCA 133. 


Ala.—Jemison v. Woodruff, 34 Ala. 
143. 


Ky.—Church v. Wright Mach, Co., 
190 Ky. 561, 227 SW 1003. 


Me.—Milliken v. Skillings, 89 Me. 
180, 36 A 77. 


Mass.—Solomon v. Kaufman, 
Mass. 276, 145 NE 431. 


Mo.—Drake Hardware Co. v. Wall, 
222 Mo. A. 888, 5 SW (2d) 1109. 


Nebr.—Barnsville First Nat. Bank 
v. Yocum, 11 Nebr. 328, 9 NW 84. 


N. Y.—Baird v.. New York, 96 N. Y. 
567 [rev 18 NYWklyDig 39]. 


N. C.—J. I. Case Threshing Mach. 
Co. v. Feezor, 152 N. C. 516, 67 SE 
1004. 

N. D.—Rosenwater v. Selleseth, 33 
N. D. 254, 265, 156 NW 540 [quot Cyc]. 


Oh.—Curran v. Hauser, 9 OhS&CP 
468, 6 OhNP 281 [aff 61 Oh. St. 641, 
57 NE 1132). 


Va.—Mason v. Chappell, 
(56 Va.) 572. 

[a] Where buyer does not offer or 
attempt to restore the status quo (1) 
a rescission by him is not effective 
(Geneva Organ Co, v. Ambassador 
Theatres Corp., 249 Ill. A. 390), (2) 
and a rescission by judgment or de- 
eree is erroneous (Ketterer v. Bay 


250 


15, Gratt. 
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states.?? 


Nea Nash Co., 192 Wis. 8438, 212 NW 
6 é 

26. U. S.—Vulean Metals Co. v. 
Simmons Mfg. Co., 248 Fed. 853, 161 
CCA 7 [certiorari den 247 U. S. 507 
mem, 38 SCt 427 mem, 62 L. ed. 1241 
mem]; Gunderson v. Brey, 210 Fed. 
401, 127 CCA 133; Garland v. Bowling, 
104%E. Cas: No. 5,242, \ Hempst, 7105; 
Henckley v. Hendrickson, 11 F. Cas. 
No. 6,348, 5 McLean 170. 

Ala.—Lowe v. Shinault, 201 Ala. 593, 
79 S 22; Ward v. Reynolds, 32 Ala. 
884; Dill v. Camp, 22 Ala. 249; Mill- 
sap v. Wolfe, 1 Ala, A. 599, 56 S 22. 

Ark.—Johnson v. Madison Paint 
Co., 170 Ark.-1193, 281 SW 358; Neel 
v. West-Winfree Tobacco Co., 142 Ark. 
505,219 SW 326. 

Cal.—Appliance Co. v. Kelley, (A.) 
282 P 518; Russell v. Penniston, 
Cal. A. 492, 203 P 813; Hodgkins v. 
Dunham, 10 Cal. A. 690, 103 P 351. 


*« Fla.—Mizell v. Watson, 57 Fla. 11, 
49 S 149. 


Ga.—Clark v. Neufville, 46 Ga. 261; 
Jones v. Roper, 39 Ga. A. 309, 147 SE 
156; Acme Brewing Co. v. Wm. Rahr 
Sons Co., 10 Ga. A. 564, 73 SE 955. 


Tll.— Kirk v. Wolf Mfg. Co., 118 Il. 
567, 8 NE 815; Dowden v. Wilson, 108 
Ill. 257; Howe Mach. Co. v. Rosine, 
Sin ed, 105; Wolf v. Dietzsch, 75 Ill. 
2055 Buchenau v. Horney, 12 Ill. 336; 
Challenger v. Merchants’, ete., Bank, 
192 Ill. A. 530; Stark Music Printing 
ete., Co. v. Witmark, 189 Ill. A, 293; 
Hemphill v. Miller, 75 Ill. A. 488. 


Ind.—Vogel v. Demorest, 97 Ind. 
440; Cates v. Bales, 78 Ind. 285; De 
Ford v. Urbain, 48 Ind. 219; Love v. 
Oldham, 22 Ind. 51. 


Iowa.—Rogers v. Hale, 205 Iowa 
557, 218 NW 264; Shenandoah First 
Nat, Bank v. Cook, 171 Iowa 41, 153 
NW 169; Parsons Band-Cutter, etc., 
Co. v. Mallinger, 122 Iowa 7038, 98 NW 
580. 

Ee ee v. Dusa, 41 Kan. 
ane PAL ea he) 

ene ch v. Wright Mach. Co., 
196° Ky. 561, 227 SW 1003; Stewart v. 
Dougherty, 3 Dana 479. 

La.—Henderson v. Leona Rice Mill- 
ing Co., 160 La. 597, 107 S 459; Van- 
cleave v. Nelson, 49 La. Ann. 621, 21 
S 1734; Bach v. Barrett, 2 La. Ann. 
955; Fazende v. Hagan, 9 Rob. 306° 
Barrett v. Bullard, 19 La. 281; Janin 
v. Franklin, 4 La. 198; Roberts v. 
Rodes, 3 Mart. N. S. 100. 

Me.—Milliken v. Skillings, 89 Me. 
180, 36 A 77; Sharp v. Ponce, 76 Me. 
350. 


Mass.—Barry v. Cronin, 172 NE 
595; Raymond Snydicate, Ine. v. 
American Radio, etc., Corp., 263 Mass. 
147, 160 NE 821. 

Mich.—Groenland v. Pheenix 


Sprinkler, etc., Co., 240 Mich. 621, 216 
NW 481. 

Minn.—Shotwell Johnson Co. v. C. 
O. D. Tractor Co., 154 Minn. 417,191 
NW 813; Auerbach v. Wunderlich, 76 
Minn. 42,.78 NW 871. 


Miss.—Jagers v. Griffin, 43 Miss. 
4, 


Mo.—Zumbrunn v. Royal Typewrit- 


[§ 260] (c) By Buyer?*-—aa. Necessity. 
general rule that to justify a rescission the parties 
must be placed in statu quo?* applies when rescis- 
sion is sought by the buyer,?® and the buyer must, 
as a condition precedent to rescission, return, re- 
store, tender, or offer to return or restore, the prop- 
erty which he has received under the contract,?° un- 
less there is a sufficient legal excuse for not doing 
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the goods are in the custody of the sheriff under exe- 
cution;?! but the contrary rule is announced in other 


The 


er Co., (A.) 253 SW 59; Phoenix Cot- 
ton Oil Co. v. Morrow-Stout Whole- 
sale Grocer Co., (A.) 236 SW 415; 
Guarantee Veterinary Co. v. Shikles, 
(A.) 207 SW 841; Marth v. Wisker- 
chen, 186 Mo. A. .515, 172 SW 410; 
SMmnamon v. Moore, 161 Mo. A. 168, 
142 SW 494. 

Nebr.—Sherrill v. Coad, 92 
406, 188 NW 567. 


ine H.—-Sanborn v. Osgood, 16 N. H. 


aN; J.—Byard v. Holmes, 33 N. J. L. 

N. M.—Cerf v. Badaraco, 6 N. M. 
214, 27 P 504. 

N. Y.—Parks v. Morris Ax, ete., 
Co., 54 N. Y. 586 [aff 4 Lans. 1038, 60 
Barb. 140, 41 HowPr 18]; Smith v. 
Hedges, 170 App. Diy. 349, 155 NYS 
934 [aff 89 Misc. 183, 152 NYS 95 (aff 
222 N. Y. 701 mem, 119 NE 1077 
mem)]; Taylor v. Thompson, 62 App. 
Div. 159, 70 NYS 997; Woodruf v. 
Peterson, 51 Barb. 252; Liquid Car- 
bonic Corp. v. Caroombas, 132 Misc. 
866, 230 NYS 529;. Central Bureau of 
Engraving v. J. W. Pratt Co., 60 Misc. 
120, 111 NYS 561. 

N. D.—Fuller v. Fried, 57 N. D. 
824, 224 NW 668; Allis- Chalmers 
Mfg. Co. v. Frank, 57 Ne Ds 295s 224 
NW. 75; Tuveson v. Olson, 45 N. D. 
415, 178 NW 281; Rosenwater v. Sell- 
eseth, 33 N. D. 254, 265, 156 NW 540 
[quot Cyc]. 

Oh.—Reed v. McGrew, 5 Oh. 875. 


Okl.—Viking Refrigerators v. Mc- 
Meachin, 291 P 521. 


Or.—Cripe v. Wade, 123 Or. 111, 261 
P 72; McCargar v. Wiley, T12) Or? 245; 
229 P 665 


Pas Whicht v. Bristol Patent 
Leather Co., 257 Pa. 552, 101 A 844; 
Morris v. Govett, 4 Phila. 13. 


S. C.—Oakes v. Shrewsbury, 31 S. 
C. L. 410; Benson v. Littlefield,-9 S. 
Cc. L. 180. 


Tenn.—Hawkins v. Byrn, 150 Tenn. 
1, 261 SW 980; Kentucky Saw Works 
v. Little River Land, etc., Co., (Ch. 
A.) 42 SW 527, 


Tex.—Adams v. Loftin, (Civ. A.) 1 
SW (2d) 429; Chapman v. Guaranty 
State Bank, (Civ. A.) 297 SW 545; 
Bennett v. Henderson, (Civ. A.) 280 
SW 622; Lucchese v. Goggan, (Civ. 
A.) 257 SW 584; Fenley v. Crawford. 
(Civ. A.) 237 SW 590; Associated 
Mfe. Co. v. Jordan, (Civ. A.) 223 SW 
1050; Bolt v. State Sav. Bank, (Civ. 
A.) 179 SW 1119: Simmons y. Rug- 
gles, (Civ. A.) 176 SW 152; Chicago 
First Nat. Bank v. Mineral Wells, etc.. 
Rie Cos, 163) MexsyCiva tA. Gos tao Se 
1099; Caldwell v. Dutton, 20 Tex. Civ. 
A. 369, 49 SW 728. 


Vt.—Unadilla Silo Co. v. Hull, 90 
Vt. 134, 96 A 535; Hoadley v. House, 
32 Vt. 179, 67 AmD 167; Smith v: 
Smith; 30.Viti 1390 = 

Wash.—Perine Mach. Co. v. Buck, 
90 Wash. 344, 156 P 20. 

Wis.—Becker v. Trickel, 
484, 50 NW 406. 

Eng.—Clarke v. Dickson, E. B. & 
BE. 148, 96 ECL 148, 120 Reprint 463; 
Edwards vy. Chapman, INES Sc Wie 231, 


Nebr. 


80 Wis. 
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30,27 or, more specifically, unless the property is 
worthless,?® and not rightly an article of sale or 
merchandise,?° a return is prevented by some act or 
conduct of the seller,*® the loss of the property by 
reason of a defect existing at the time of sale,*! or 
by circumstances arising, without the fault of the 


150 Reprint 419. 


Que.— Ducharme v. Charest, 23 Que. 
Super. 82. 


Sask.—Allcock v. Manitoba Wind- 
mull ete, Co. 45Sask, 1a. 1355 


[a] Retention or use.—The buyer 
may not rescind. and at the same 
time: (1) Retain the property or part 
thereof. American Sales Book Co. v. 
Pope, 7 Ala. A. 304, 61 S 45; Ohio 
Pottery, ete.,-Co.v. Black; (Tex? Civ: 
A.) 149 SW 735; Adtna Chemical Co. 
Vv. Spaulding, ete, Co. 98 Vt. 51,7126 
A 582. (2) Refuse to deliver it to the 
seller. Ohio Pottery, ete, Co. v. 
Black, supra. (3) Continue to use it. 
Wayne Tank, etc., Co. v. Evans, (Mo. 
A.) 15 SW (2d) 895; Breen v. Bow- 
ers, 82 Pa. Super. 552. (4) Retention 
or use aS waiver or estoppel see su- 
pra § 254. 


27. Coleman vy. Night Commander 
Lightings’ Co., 218 Ala.196, 1189S 377; 
Millsap v. Wolfe, 1 Ala. A. 599, 56 S 
22; Church v. Wright Mach. Co., 190 
Ky. 561, 227 SW 1003; Pope v. Clen- 
dennen, (Tex. Civ. A.) 257 SW 335; 
Bolt v. State Savings Bank, (Tex. Civ. 
AM) LCoS We L119. 


[a] Return or offer held unneces- 
sary.—(1) Under the circumstances 
of the particular case, it may be un- 
necessary for the buyer of a business 
t) restore, or offer to restore, the 
property before seeking rescission in 
a eourt of chancery. May v. Otto, 
236 Mich. 540, 211 NW 64. (2) It is 
not necessary that there should be a 
return of, or an offer to return, a 
horse which was purchased in a for- 
eign market, to which he was taken 
and sold, when in a distant state his 
unsoundness is discovered. Carter v. 
Stennet, 10 B. Mon. (Ky.) 250. (3) 
When property has not been tendered 
to the purchaser within the time spec- 
ified by the contract, and, when sent, 
is so unsound as to justify his refusal 
to receive it, if sent within the time, 
he is not bound to return it, in order 
to rescind. Cabiness v. Herndon, 
Litt. Sel. Cas. (Ky.) 469. 


[b] Return or tender is not ren- 
dered unnecessary, and its omission 
is not excused, by the fact that: (1) 
The sale was conditional. Wayne Tank, 
ete, Co. v. Evans, (Mo, A.) 15 SW 
(2d) 895. (2) The buyer is not aware 
of the necessity of restoration. Tay- 
lor v. Hammel, 39 Cal. “A. 205, 178 P 
547. (3) The buyer’s credits with the 
seller more than equal the balance 
due, where the offer to rescind in- 
cludes a demand for all the money 
paid to the seller. Rock Island Impl. 
Co. v. Wally, (Mo. A.) 268 SW 904. 
(4) Where the buyer shipped back the 
remainder of the goods purchased, 
but retained a show case, his offer to 
buy it, ignored by the seller, did not 
relieve him from the duty to return it 
as a condition precedent to rescission. 
Rice vy. Green, 199 Wis. 518, 227 NW 
22. (5) The failure to return an ar- 
ticle purchased cannot be excused up- 
on the ground that it is a fixture at- 
tached to a building, where it appears 
that there is nothing to prevent its 
removal. Liquid Carbovie Corp. v. 
Caroombas, 132 Misc. 866, 230 NYS 
529; Logan v. Berkshire Apartment 
Assoc., 3 Misc. 296, 22 NYS 776 [aff 
1 Mise. 18, 20 NYS 369]. (6) A silo 
which is a permanent and substantial 
building affixed to the realty by a con- 
erete foundation cannot be tendered 
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back (Bush v. Norman, 
SW 721; Potter v. Mobley, (Tex. Civ. 
A.) 194 SW 205), (7) nor can the par- 
ties be placed in their former situa- 
tion by way of rescission (Bush v. 
Norman, supra). 


28. Ala “owe va Shinault, °201 
Ala. 593, 79 S 22; Pacific Guano Co. 
v. Mullen, 66 Ala. 582; Northwestern 


Rug Mfg. Co. v. Russellville Furni- 
ture, ete!, Co., 22) Ala. A. 404, 1160S 
314. 

Ark,—Neal v. West Winfree Tobac- 
eco Co., 142 Ark. 505, 219 SW 326. 


Fla.—Hancock v. Tucker, 8 Fla. 
435. 

Ga. Harris: v. Daly, 121 Ga5il, 49 
SE 609. 


Ill.— Wolf v. Dietzsch, 75 Ill. 205; 
Stark Music Printing, etc., Co. v. Wit- 
mark, 189 Ill. A. 293. 


Ind.——Cates sv. Bales) 78" Inds 9235; 
Bright Nat. Bank vy. Hanson, 68 Ind. 
A. 61, 113 NE 434. 


Ky.—Church v. Wright Mach. Co., 
190 Ky. 561, 227 SW 1003. 


Mo.—Columbia Weighing Mach. Co. 
v. Young, 222 Mo, A. 144, 4 SW (2d) 
828; Guarantee Veterinary Co. v. 
Shikles, (A.) 207 SW 841; Sinnamon 
v. Moore, 161 Mo. A. 168, 142 SW 
494. 


N. H.—Sanborn v. 
Tat Na, 


Tex.—Pope v. Clendennen, (Civ. A.) 
257 SW 335; Potter vy. Mobley, (Civ. 
A.) 194 SW 205; Bolt v. State -Sav. 
Banke(CiverA. hol (9m Ss WVie tl Lore, eMart 
v. Newton, (Civ. A.) 136 SW 820; 
Chicago First Nat. Bank v. Mineral 
Wieliisinetel,, Rat Co, 163i Bex wsGlvicg cA 
638, 1383 SW 1099. 

Vt.—sSmith v. Smith, 30 Vt. 139. 

[a] If property has any value (1) 
there must be a return of, or offer 
to return, it. Louisville Point Lum- 
ber Co. ¥.: Thompson, 202 Ky. 263, 259 
SW 345; Bennett v. Henderson, (Tex. 
Civ. A.) 280 SW 622. 
that the maker of a note is insol- 
vent does not excuse the failure of 
a buyer of the note to offer to re- 
turn it before rescinding, as it can- 
not be held that the note is wholly 
valueless. Noel v. Hughes, 152 Mo. 
As 92,8 £83 VS Ww, 385. 00()- whe buyer 
cannot excuse a failure to offer to 
return the property by showing that 
it has no market value, for proper- 
ty may have an intrinsic value with- 
out a market value. Flint v. New- 
ton, (Tex. Civ. A.) 136 SW .820. 


[b] Worthlessness for one or all 
purposes.—(1) Where an animal was 
warranted for a certain purpose, but 
proved worthless for any purpose, 
ithe buyer was not bound to return 
it befure claiming a rescission of the 
contract. Smith v. Means, 170 Mo. 
A. 158, 155 SW 454. (2) In some 
states it is held that it is not a suf- 
ficient excuse that the property is 
worthless for the particular purpose 
for which it was sold. Sinnamon vy. 
Moore, 161 Mo. A. 168, 142 SW 494. 
(3) However, in other states it is 
held that, “where the property is 
wholly unfit for the intended use, 
an offer to return the property in 
order to rescind is not essential.” 
Johnson v. Madison Paint Co., (Ark.) 
281-SW 358, 359. : 

[c] Worthlessness to both par- 
ties.— It is only when property de- 
liveved by a seller is entirely worth- 


Osgood, 16 N. 


(Mo. A.) 199 | 


(2) ~The fact |. 


[§ 260 


buyer, after the seller has wrongfully refused a ten- 
der or offer to return,®? or the seller waives restora- 
tion®* or has rendered an offer or tender vain and use-, 
less by some act or declaration,** such as a refusal 
to receive the property if tendered.*® 
ing corporation sold its stock of goods and good will 


Where a fail- 


less to both parties that the pur- 
chaser may rescind without return- 
ing the goods. John Service, Inc. v. 
Goodnow-Pearson Co., 242 Mass. 594, 
136 NE 623, 29 ALR 1513. 


29. Hancock v. Tucker, 8 Fla. 435. 
30. Lowe v. Shinault, 201 Ala. 593, 
79 S 22; Northwestern Rug Mfg. Co. 
v. Russellville Furniture, ete., Co., 
22 Ala. A. 404, 116 S 314; Chureh 
v. Wright Mach. Co., 190 Ky. 561, 


227 SW 1008; Douglass v. Universal 
Auto Sales Corp., 83 Pa. Super. 312. 


31. Chapman v. Matthews, 18 La. 
Ann. 118. 


32. Steelé v. Scott, 192 Cal. 521, 
221 P 342; Merrifield v. McClay, 72 
Or. 90,.142 P 5873. Payne ve) Bairam: 
Eee ae Co, tL -Wash.1293)) zeae 


Effect of refusal of seller to ac- 
ae oe back generally see infra 


33. Doylestown Agr. Co. v. Brack- 
ett, ete,,Co., 109° Me. 301, 847A 146; 
Sanitary Mfg. Co. v. Gamer, (Tex. 
Civ. A.) 201 SW 1068. 


Waiver by seller generally see su- 
pra. 8.251. ‘ 


34 Ark.—Galloway v. Russ, 175 
Ark. 659, 300 SW 390; Miles FE. 
BreleriC Ore Vigia ll pale 4A RK Ee OO ie 0s 
SW 257. 


1p eee v. Morgan, 14 La. Ann. 


perigee oe v. Marshall, 48 Me. 


Mo.—-Smith v. Means, 170 Mo. A. 


158, 155 SW 454 


Tex.—Cooper Grocery Co. 
Donald, (Civ. A.) 256 SW 311. 


[a] Offer to replace.—Proof of the 
vendor’s offer, while the parties were 
in treaty to compromise their diffi- 
culties, to give the vendee other 
goods, excuses want of proof of an 
offer to return... Smith v. Taylor, 10 
Rob. Gua) 133? 

[b] Insufficient statement.—Where 
the purchaser of a jack was, dis-. 
satisfied with him and requested the 
seller to take him back, and the sell- 
er stated that the jack had not been 
treated properly, such facts did not 
excuse ‘a tender as a condition 
precedent to rescission by the pur- 
chaser. Sturgis v. Whisler, 145 Mo. 
A. 148, 130 SW 111. 


35. Ill—-Matthews v. Fuller, 8 Ill. 
A, 529. 

La.—Nott v. Marchesseau, 4 La. 
Ann. 344; Fuentes v. Caballero, 1 La. 


Mc- 


Ann. 27; Armstrong v. Mooney, 1 
Bors 167; Bowman v. Ware, 18 La. 
ts 


Me.—Pitcher v. Webber, 103 Me. 
101, 68 A 593; Milliken v. Skillings, 
89 Me. 180, 36 A 77. 

N. Y.—Stone v. Molby Boiler Co., 
195 App. Div. 68, 185 NYS 651; Stone 
v. Beim, 176 NYS 25. 


Vt.—Bailey v. Manley, 77 Vt. 157, 


59 A 200; Barrett v. Tyler, 76 Vt. 
108, 56 A 534. 

Wash.—Schroeder v. Hotel Com- 
aes Co., 84 Wash. 685, 147 P 
417. 


Wis.—Potter v. 
390, lis NW 678: 

Que.—Ducharme v. Charest, 23 Que. 
Super. 82. 


Offer and refusal as sufficient see 
infra § 264. 


Taggart, 54 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 260-262] 


for creditors, a receiver for the corporation there- 
after appointed, who seized the goods in possession 
of the buyers so that they rightfulky rescinded the 
sale to them, cannot complain of the retention of 
his corporation’s lease by the buyers, it having been 
transferred to them.*°® 


Where goods have been paid for, it is necessary 
according to some,** and unnecessary according to 
other,** authorities, to offer to return them. 


Perishable property. It has been held that, where 
vegetables sold are found to be in a decaying con- 
dition, the purchaser may rescind without an offer to 
return;*° but it has also been held that, because of 
his inability to make restitution, the buyer is not au- 
thorized to rescind an entire contract for the sale of 
fruit on account of the alleged unsound and rotten 
condition of a portion which has been actually de- 
livered and accepted.t® 


[§ 261] bb. Impossibility Due to Act of Buyer. 
As a general rule the buyer cannot rescind where, by 
his own act, he has disabled himself, or placed it 
beyond his power, to return the property or restore 


36. Little v. Fleishman, 177 N. C. 
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son v. Wiggin, 22 F. Cas. No. 12,887, 


[55 CS2) 28 


the status quo of the seller,44 as where he has sold 
or disposed of the goods or a part thereof;*? but 
the rule is not invariable;#? an exception is recog- 
nized where the goods were purchased for resale 
and the quality was not, and could not be, ascertained 
until a portion had been resold to, and used oY con- 
sumed by, customers;** another exception is recog- 
nized in some,*® although not other,*® jurisdictions, 
where the transfer or disposition of the property by 
the buyer was upon the advice or at the instance of 
the seller; and, as hereinafter stated, some courts 
uphold a tender of the proceeds of the sale.** 


[§ 262] cc. Requisites and Sufficiency—(aa) In 
General. In order to rescind, the buyer must re- 
store, or offer to restore, the seller substantially,*® 
and as nearly as possible,*® to the situation he was in 
at the time the contract was entered into;°° but he 
is not required to place the seller in a better condi- 
tion than he was before the date of the contract.*1 
The return or tender of the goods may and must be 
made by the buyer or some one authorized to act for 
him,°? and it must be made to the seller or his an- 
thorized representative.®* 


49. 


21, 98 SE 455. 


ete Brown v. Unger, 30 Pa. Dist. 
Offer conditioned upon repayment 
see infra § 264. 
38. Gunderson v. Brey, 
4017127 CCA 133. 


[a] Note for price in hands of 
innocent holder.—Where the note for 
the purchase price has been trans- 
ferred to an innocent holder and the 
buyer has been obliged to pay it, 
he may rescind for fraud without an 
offer to return the goods. Star Kid- 
ney Pad Co. v. Greenwood, 4 CanLT 
OccNotes (Ont.) 181. 

oi Richards v. Burke, 7 La. Ann. 
242. 

40. Small v. Robertson, 28 Ga. A. 
162, 110 SE 504. 


41. La.—Henderson v. Leona Rice 
Milling Co., 160 La. 597, 107 S 459. 


Mass.—Carchidi v. Kalayjian, 260 
Mass. 120, 156 NE 835; Roach v. Lane, 
226 Mass. 598, 116 NE 470. 


N= Y.—Friedman v. Richman, 213 
App. Div. 467, 210 NYS 648 [aff 241 
N. Y. 576, 150 NE 561]. 


N. D.—Rosenwater v. Selleseth, 33 
N. D. 254, 156 NW 540. 


Tenn.—Lamborn y. Green, 150 Tenn. 
38, 262 SW 467. ; 

Tex.—Alexander v. Walker, (Civ. 
A.) 239 SW 309; Associated Mfg. Co. 
vy. Jordan, (Civ. A.) 223 SW 1050; 
Bowden vy. Waggoner, (Civ. A.) 210 
SW 605. 

Eng.—Clarke v. Dickson, E. B. & BE. 
148, 96 ECL 148, 120 Reprint 463. 


[a] Rule applied where all or part 
of the property has been (1) con- 
sumed (Clarke v. Dickson, E. B. & HB. 
148, 96 ECL 148, 120 Reprint 463) 
(2) or used in planting (Henderson vy. 
Leona Rice Milling Co., 160 La. 597, 
107 S 459) (3) or manufacturing 
(Lamborn v. Green, 150 Tenn. 38, 262 
SW 467), (4) by the buyer. 


{[b] Buyer should be ready and 
prepared, and keep the property in 
condition, to tender or deliver it back 
and place the seller in status quo, 
in order to make an effective rescis- 
sion. Comer v. Franklin, 169 Ala. 
573, 53 S 797; Bowden v. Waggoner, 
(Tex. Civ. A.) 210 SW 605; El Campo 
Ice, etc., Co. v. Texas Mach., etc., Co., 
(Tex. Civ, A.) 147 SW 338. 


42. U. S.—American Sugar Refin- 
ing Co. v. Jones, 293 Fed. 560; Simp- 


210 Fed. 


3 Woodb. & M. 413. 


Ala.—Continental Jewelry Co. v. 
Pugh, 168 Ala. 295, 53 S 324, AnnCas 
1912A 657; Northwestern Rug Mfg. 
Co. v. Russellville Furniture, etc., Co., 
22 Ala. A. 404, 116,S 314. 


Cal.—Lupton v. Domestic Utilities 
Mfg. Co., 173 Cal. 415, 422, 160 P 241, 
[cit Cyc]; Bailey v. Fox, 78 Cal. 389, 
20 P 868; Taylor v. Hammel, 39 Cal. 
A. 205, d08 BP, 547. 


Colo.—Schon y. Crouch, 24 Colo. A. 
367, 133 P-765. 


Ga.—Clark v. Neufville, 46 Ga. 261. 


Ill.—Illinois Glass Co. v. Ozell Co., 
197 Ill. A. 626; Hemphill v. Miller, 
75 Ill. A. 488. 


La.—Ehrlich v. Roby Motors Co., 
166 La. 557, 117 S 590; Henderson v. 
Leona Rice Milling Co., 160 La. 597, 
107 S 459; Peterson v. Burn, 3 La. 
Ann. 655; Ledoux v. Armor, 4 Rob. 
381; Richard v. Parrott, 3 Rob. 75; 
Brown y. Duplantier, 1 Mart. N. S. 
312. 


Md.—Horn v. Buck, 48 Md. 358. 

Pa.—Buffington v. Quantin, 17 Pa. 
310. 

S¢)—-Carter v.nwalker, 31°S;C. L. 
40. 
Vt.—McCrillis v. Carlton, 37 Vt. 139, 
86 AmD 700. 


Wash.—Duke v. California Inv. Co., 
132 Wash. 23, 25, 231 P 20 [quot Cyc]; 
Seattle Nat. Bank v. Powles, 33 Wash. 
Alo: ey ao Sit. 


Wis.—Weber v. Myhre, 
263, 210 NW 822. 


Sale as waiver or estoppel see su- 
pra § 254. 

43. Fiterman v. Johnson, 156 Minn. 
201, 194 NW 399. 


44. Fiterman v. Johnson, supra; 
Clifford v. Stewart, 153 Minn. 382, 190 
NW 613. 

45. Findlay v. Baltimore Trust, 
etc., Co., 97 Md. 716, 55 A 379. 

46. See cases infra this note. 

[a] In California (1) this alone 
does not (Lupton v. Domestic Utili- 
ties Mfg. Co., 178 Cal. 415, 160 P 241), 
(2) but in connection with other mat- 
ters may (Russell v. Roscoe, (A.) 289 
P 185), (8) constitute an exception 
or excuse. : 

47. See infra § 263. 

48. Stevens Tank, etc., Co. v. Ber- 
lin Mills Co., 112 Me. 336, 92 A 180. 


191 Wis. 


Gunderson v. Brey, 210 Fed. 401; 
Four Traction Auto Co. v. Hurni, 170 
Iowa 476, 153 NW 102; Putnam v. 
Bolster, 216 Mass. 367, 103 NE 942; 
Travers Co. v. Goldman, (Mo. A.) 255 
SW 923. 


50.. City .Sav.,:Bank, (ete Co.. v. 
Goodman, 156 La. 106, 100 S 66. 


51. Preston v. Reeve, 65 N. H. 6, 
17 A 1057. 


52. Fulton Bank v. Mathers, 
Iowa 226, 166 NW 1050; Hornberger 
v. Feder, 30 Misc. 121, 61 NYS 865. 


[a] Husband of buyer.—A claim 
that a sale was rescinded, which is 
based upon an instruction from the 
husband of the buyer to the seller to 
come and take the goods away, can- 
not be sustained in the absence of 
proof that the husband had authori- 
ty to give such instruction. Horn- 
pee v. Feder, 30 Misc. 121, 61 NYS 


[b] Transferee of title.—It is im- 
material ‘‘whether the return be by 
the buyer or someone who had ac- 
quired title under the buyer, provid- 
ed this is in behalf of such buyer, 
and in such manner as to fully re- 
store the property to the seller.” Ful- 
ton Bank v. Mathers, 183 Iowa 226, 
230, 166 NW 1050. 


53. Marth vy. Wiskerchen, 186 Mo. 
A. 515, 172 SW 410; and cases infra 
this note. 


[a] Return or tender to seller’s 
agent (1) who negotiated the sale is 
sufficient (Couch v. O’Brien, 41 Okl. 
76, 136 P 1088), (2) where he con- 
tinues to represent the seller (Par- 
sons Band-Cutter, etc., Co. v. Mal- 
linger, 122 Iowa 703, 98 NW 580), (3) 
and, according to some authorities, 
even where the selling agent is no 
longer an agent of the seller (Rut- 
ter v. Dowagiac Mfg. Co., 102 Minn. 
SOlse Lise NUWio LOD. 


[b] Return to person who delivered 
it originally and who at once takes 
it to the seller and informs him that 
the buyer returned it and requested 
that it be taken to the seller, is suf- 


183 


ficient. Williams v. Rice, (S. D.) 226 
NW 268. 
[ce] Delivery to third person.—The 


delivery of a machine by the pur- 
chaser to a third person, to be de- 
livered to the seller, is insufficient to 
rescind the contract, where such third 
person retains possession and merely 
notifies the sellers by letter concern- 
ing the machine. McCormick y. Bar- 
ry, 10 Nebr. 207, 4 NW 1014. 


282 [55 °C.J.] 


[§ 263] (bb) Subject Matter. As a general rule 
the buyer, to rescind, must return, tender, or offer to 
return all the property received by him under the 
contract;°* but when goods sold by sample are de- 
livered in installments, it is not necessary on rejec- 
tion of certain installments because not correspond- 
ing to the sample to return those already accepted;°° 
the buyer is entitled to retain a sufficient amount of 
the goods to reimburse him for freight charges ex- 
pended by him and chargeable to the seller;®® and 
where fraud is the ground of rescission, it is not 
- necessary that a purchaser of a business and stock 
of goods should be able to restore every small article 
that was in the stock when he took it,®°7 or that the 
buyer of a note should turn over to the seller interest 
received from the maker.°8 The return or tender of 
the property should be accompanied by an offer of 
compensation for the intermediate use of the prop- 
erty,°® unless its use was of no value to the buyer®°® 
or the value of the use was less than the cost of re- 
pairing the property and rendering it suitable for 
use.®! 

Condition of property. To be entitled to rescind, 
the buyer must return, or offer to return, the property 
in as good, or substantially as good, condition ,as 
when received by him,°? unless deterioration or in- 
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[§ 263 


jury is due to a breach of warranty®® or is not due 
to the fault of the buyer.*4 On the other hand, a 
return of the property in a condition as good as, or 
better than, when received is proper.°® Where prop- 
erty sold is damaged while in possession of the buyer 
without his fault, he is not obliged, in order to re- 
scind the sale, to repair the damage before redeliv- 
ery, or offer of redelivery, to the seller;®* and, a 
fortiori, the injury to the property does not preclude 
rescission where the buyer repairs the injury so as 
to put the property in substantially as good condition 
as before.®7 The fact that the property is encum- 
bered with a chattel mortgage at the time of its re- 
turn is not fatal where the refusal of the seller to 
accept the property is not based upon this ground 
and the mortgage is eventually released.®® 


Identical property or proceeds thereof. In some 
jurisdictions it is held that the buyer must return 
the identical property received by him,°® and that 
it is insufficient for him to offer to restore that part 
of the property which has not been disposed of by 
him and to pay for the part which has been disposed 
of ;7° but in other jurisdictions it is held that, where 
the property, or part thereof, has been sold by the 
buyer, the proceeds of the sale may be tendered;‘* 
and in still other jurisdictions it is held sufficient, as 


[d] Shipment to seller’s predeces- 
sor, without giving the seller notice, 
is not sufficient, in the absence of 
evidence that the seller is doing busi- 
ness in the name of the predecessor, 
so as to be chargeable with knowl- 
edge of the shipment. Associated 
Mfg. Co. v. Jordan, (Tex. Civ. A.) 223 
Sw 1050. 


54 Ala.—Northwestern Rug Mfg. 
Co. v. Russellville Furniture, etc., Co., 
22 Ala. A. 404, 116 S 314. 


Ill.—Telford v. Albro, 60 Ill. A. 359. 


Ind.— Brumbaugh v. Mellinger, 68 
Ind. A. 410, 120 NE 676. 


Iowa.—Lake v. Western Silo Co., 
177 Iowa 735, 158 NW 673; Van Vech- 
ae v. Smith, 59 Iowa 173, 13 NW 


Besa Viner v. Bradley, 22 Pick. 


Minn.—Shotwell Johnson Co. v. C. 
QO. D. Tractor Co., 154 Minn. 417, 191 
NW 813. 


Mo.—Boeker ve Crescent Belting, 
etc., Co., 101 Mo. A, 429, 74 SW 385, © 


N. Y.—Ufland v. McMahon, 215 App. 
Div. 267, 213 NYS 519; Friedman v. 
Richman, 213 App. Div. 467, 210 NYS 
648 [aff 241 N. Y. 576, 150 NE 561]; 
Md v. Earl, 2 Hill 288,.38 AmD 


N. D.—Rosenwater v. Selleseth, 33 
N. D. 254, 265, 156 NW 540 [quot 
Cyc]. 

Oh.—McClarran v. Longdin-Brug- 
ger Co., 24 Oh. A. 434, 157 NE 828; 
Sportsman Shot Co. v. American Shot, 
etc., Co.,111 Oh. Dec. CReprint) , 824, 
_ 30 CincLBul 87. 


Tex.—Pope_ v. 
A.) 257 SW - 335. 


W. WVa.—Ohio River Contract Co. 
v. Smith, 76 W. Va. 503, 85 SE 671. 


Wis.—Rice v. Green, 199 Wis. 518, 
227 NW 22. 


[a] Rule applied.—Where a man- 
ufacturer contracts to furnish goods 
of a specified quality in installments 
and delivers an installment defective 
in quality which is accepted by the 
purchaser, his refusal to accept any 
more of the defective goods is not a 
rescission of the contract within the 


Clendennen, (Civ. 


rule which requires a return of the 
goods previously received. Shotwell 
Johnson Co. v. C. O. D. Tractor Co., 
154 Minn. 417, 191 NW 813. 


[b] Entire contract.—‘‘To rescind, 
the buyer must return or offer to re- 
turn all the property he received 
when the contract is an entire one.” 
Allis-Chalmers Mfg. Co. v. Frank, 57 
N.'D:. 295; 221 INW 755) 78: 

Necessity of total rescission see 
supra § 249. 

55. Russell v. 
105, 58° P 890. 


56. National Novelty Import Co. 
v. Bowen, 27 Ga. A. 377, 108 SE 473. 


57. Bailey v. Perkins, 224 Mich. 
27, 194 NW 558. 


58. Potter v. Taggart, 59 Wis. 1, 
16 NW 558, 632. \ 


59. Hanger v. Evins, 38 Ark. 334; 
Hess v. Ehrlich, 166 Mo. A. 636, 150 
SW 716; Keck v. Jenney, 4 Oh. Dec. 
(Reprint) 173, 1 ClevLRep 90; Ford 
v. Oliphant, (Tex. Civ. A.) 32 SW 437. 
See Hitt v. Herndon, 166 La. 497, 117 
S 568 (no rescission resulted from 
the tort of the seller in repossessing 
himself of the property where the 
buyer did not offer to account to the 
seller for the fruits and revenues of 
the property during the time it was 
operated by the buyer). 


60. Wells v. Walker, 109 Wash. 


332, 186 P 857 (on account of continu- 
ous trouble with the property). 


61. A. D. Baker Co. v. Smedley, 
55 Ind. A. 79, 100 NE 307. 

62. Ark.—Hanger vy. Evins, 38 
Ark. 3384. 

Mass.—Edison Fixture Co. v. Mac- 
eaferri, 250 Mass. 460, 146 NE 3. 

Mich.—Kawecki  v. Stuber-Stone 
Co., 218 Mich. 25, 187 NW 272. 

N. J.—Hirsch v. Verschuur, 93 N. 
J. L.. 277, 108 A 181. 

Pa.—Thompson v, 
Pa. Super. 213. 

Utah.—Advance-Rumely Thresher 
Co. v. Stohl, 283 P 731; Summers y. 
Provo Foundry, etc., Co.,.53 Utah 320, 
LT SPO). 

[a] Rule is affirmed by statute in 
some jurisdictions. See statutory 


Lilienthal, 36 Or. 


Chambers, 13 


provisions. 


63. Worden v. Peck, 245 Mich. 237, 
222 NW 101; Kawecki v. Stuber- 
Stone Co., 218 Mich. 25, 187 NW 272; 
Bagnall v. Frank Fehr Brewing Co., 
203 Mo. A. 635, 221 SW 793; Williams 
v. Rice, (S. D.) 226 NW 268; Ad- 
vance-Rumely Thresher Co. v. Stohl, 
(Utah) 283 P 731; Summers v. Provo 
ae ete:; .Co., 53" Utah 320; "1738.2 


[a] Statutes expressly so provide 
in some jurisdictions. See statutory 
provisions. 


64. See infra text and note 66. 
65. McKinnon vy. Brockinton, 31 
Man. L. R. 2387. 


66. Pitcher v. Webber, 103 Me. 
101, 68 A 593; Smith v., Hale, 158 
Mass. 178, 33 NE 493, 35 AmSR 485. 


67. Standard Motorear Co. v. Mc- 
Mahon, 203 Ala. 158, 82 S 188; -Noel 
v. Garford Motor Truck Co. 111 


Wash. 650, 191 P 828. 


68. Keith v. Schuck, 68 Colo. 480, 
LION 253.05 


69. Bailey v. Fox, 78 Cal. 389, 20 
P 868; Cohen v. Ellis, 52 Hun 133, 5 
INS) Lise 


70. Continental Jewelry Co. v. 
Pugh, 168 Ala. 295, 53 S 324, AnnCas 
1912A 667. But see Friedman _ v. 
Richman, 213 App. Div. 467, 210 NYS 
648, 650 [aff 241 N. Y. 576, 150 NE 
561] (“We may assume that a man, 
who purchases a going merchandise 
business, may conduct that business 
in the usual manner, selling and re- 
placing the goods, and, if he acts im- 
mediately upon the discovery of false 
representations, on account of which 
he seeks rescission of his contract, 
may tender a return of so much. of 
the goods purchased as remain, and 
the seller may be made good as to 
the goods sold by a money allow- 
ance for their value’’). 


Sale or disposition by buyer as pre- 
venting rescission generally see su- 
pra §§ 254, 261. 


71. Pikes Peak Paint Co. v. Mas- 
ury, 19 Colo. A. 286, 74 P 796; Bag- 
nall v. Frank Fehr Brewing Co., 203 
Mo. A. 635, 221 SW 793; Hoadley v. 
House, 32 Vt. 179, 67 AmD 167. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 263-264] 


to property resold by the buyer, to pay or tender the 
original price therefor,’? without accounting for the 
At any rate, where part of 
the property has been consumed or resold, it is in- 
sufficient to return, or offer to return, the remainder 
without offering to pay for, or tendering the pro- 
ceeds of, the part which has been consumed or re- 
sold,’* unless, in case of consumption, the part con- 


profits on the resale.78 


sumed was worthless.75 


fon Wermott, band. ete.,).CO, Vs 
Walter A. Zelnicker Supply Co., 271 
Fed. 918 [certiorari den 257 U. S. 648 
mem, 42 SCt 56 mem, 66 L. ed. 415 
mem]; Kansas City Pants, ete., Co. 
v. Cohlmia, 138 Ok]. 151, 280 P 611. 


73. _ Dermott Land,. ete., , Co... Vv. 
Walter A. Zelnicker Supply Co., 271 
Fed. 918 [certiorari den 257 U. S. 648, 
42 SCt 56, 66 L. ed. 415]. 


74 Drake Hardware Co. v. Wall, 
222 Mo. A. 888, 5 SW (2d) 1109; Uf- 
land v. McMahon, 215-App. Div. 267, 
2138 NYS 519; Attna Chemical Co.-v. 
Srulding, CLG COs, 98, Viti wb byl 2.6: EAE 


75. Barber Medicine Co. vy. Brad- 
ley, 48 Okl. 82, 150 P 127. 


Worthlessness as excuse for fail- 
uae to return property see supra § 


76. Fulton Bank vy. Mathers, 183 
Iowa 226, 166 NW 1050. 


[a] Rule applied.—Where the pur- 
chasers of an organ, upon its proving 
unfit for use and upon failure of the 
seller to remedy its defects, notified 
the seller to remove it and upon re- 
fusal to do so, placed it in storage 
and sent the warehouse receipt to the 
seller, they sufficiently complied with 
their obligation to put the seller in 
statu quo. J. P. Seeburg Piano Co. 
v. Lindner, 221 Ill. A. 94. 


77 Steele v. Scott, 192 Cal. 521, 
221 34256, TD Wi duittle Co. wv... Byn- 
boh, ah Wash. 595, 207 P 1064, 211 
P 766. 


78. Pleak v. Marks, 171 Iowa 551, 
152 NW 63. 


[a] Disposition of property by 
buyer after a tender should be for 
the benefit of the seller in order to 
keep the tender good; and where the 
answer in a suit by the seller for the 
purchase price contains no sugges- 
-tion of a present tender either of 
the property or its proceeds, the 
buyer is in the position of having 
_abandoned his tender. Pleak  v. 
Marks, 171 Iowa 551, 152 NW 63. 


79. Dill v. Camp, 22 Ala. 249; 
Sturges, etc., Mfg. Co. v. Great West- 
ern Smelting, ete., Co., 156 Ill. A. 474 
faff 248 Ill. 285, 93 NE 740]; Barry 
vy. Cronin, (Mass.) 172 NE 595. 


[a] Statute construed.—The word 
“offer,” as used in St. (1908) c 237 § 
69 subd 3, providing that the buyer 
eannot rescind the sale if he fails to 
return or offer to return the goods, 
is synonymous with the word ‘“ten- 


der.” Collins v. Skillings, 224 Mass. 
275, 112 NE 938, AnnCas1918D 424. 
[b] That return is impracticable 


at time of instituting suit is not a 
sufficient excuse for want of tender, 
if it was practicable at any time be- 
tween the discovery of the vice and 
the institution of the suit, or even 
before the trial. Lewis v. Morgan, 
14 La. Ann. 401. 


80. Cohn vy. Harada, 35 Cal. A. 5, 
168 P 1151; McCormick Harvesting 


[§ 264] (cc) Mode or Form. If the seller is put 
in statu quo by a full restoration of the property, 
it is immaterial how this is done.7° 
sufficient,77 unless it is subsequently abandoned ;7° 
and ordinarily an actual return or tender of the prop- 
erty, if practicable, is necessary,*® and a mere offer 
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to return or notice that the goods are subject to the 
seller’s order is not sufficient;*° but an actual, man- 
ual, and formal return or tender is unnecessary, and 
an offer to return is sufficient, where the seller re- 
fuses to accept the offer,’ and the buyer holds the 
property in readiness for delivery,*? or where, on ac- 
count of the distance of the parties from each oth- 
er,** or the character, size, weight, or condition of 


' the property,** it is impracticable or impossible man- 


A tender is 


ordered.®°® 


Mach. Co. v. Allison, 116 Ga. 445, 42 
SE 778; Stevens Tank, etc., Co. v. 
Berlins Mills Co., 112 Me. 336, 92 A 
180; Milliken v. Skillings, 89 Me. 180, 
36 A 77; Norton v. Young, 3 Me. 30; 
Coates v. Harly, 46 S. C. 220. 24 SH 
30De Carter | ys. Walker ot Sune. oly, 
pe Wilson v. Ferguson, 25 8. C. L. 


{a] Offer by letter (1) is insuffi- 
cient (Sturges, etc., Mfg. Co. v. Great 
Western Smelting, ete., Co., 156 Ill. 
A. 474 [aff 248 Ill. 285, 98 NE 740]) 
(2) where the letter is never received 
0 v. Bolton, 138 Ga. 73, 74 SEH 


[b] Notice to seller to come and 
get property is insufficient. Albany 
State Bank v. Anthony, 121 Or. 277, 
254 P 806: 


81. Ala.—Dean v. Brown, 201 Ala. 
465, 78 S 966. 

Iowa.—Lake v. Western Silo Co., 
177 Iowa 735, 158 NW 673. 


Mass.—Putnam v._ Bolster, 
Mass. 367, 103 NE 942. 


Nebr.—Murray v. Bailey, 110 Nebr. 
114, 193 NW, 259. 


N. D.—Axford v. Gaines, 50 N. D. 
341, 195. NW 555. 


Okl.—Barber Medicine Co. v. Brad- 
ley, 48 Okl. 82, 150 P 127. 


Or.—Jones vy. McGinn, 
140 P 994, 


Tex.—Fenley v. 
A.) 237 SW 590. 


Wis.—J. I. Case Threshing Mach. 
Co. v. Johnson, 140 Wis. 534, 122 NW 
1037. 


[a] Imposition of  conditions.— 
(1) If the vendor refuses to accept 
a return of the goods, except for sale 
for the vendee’s account, there is no 
necessity of proving an actual re- 
turn. Ruben y. Lewis, 20 Misc. 583, 
46 NYS 426. (2) Where the buyer 
once returned the goods and the sell- 
er refused to receive them but eight- 
een months later offered to receive 
them if in good condition, the buyer 
need not return the goods again. 
American Spectacle Co. v. Denizet, 
(Mo. A.) 193 SW. 939. 


82. Cox v. Cline, 189 Iowa 128, 117 
NW 48. See McCoy v. Prince, 11 
Ala. A, 388, 395, 66 S 950 (where the 
buyer offers to restore the property 
and the seller refuses to accept it, 
it is the duty of the buyer, “in order 
to make the rescission complete, ei- 
ther to leave the property on the 
premises of the seller, or, in the 
event he does not do so, but retains 
possession, to hold such possession 
merely as the bailee of the seller and 
put the property to no use whatever 
of his own.’’). 


[a] Subsequent demand by seller. 
—Although the refusal of the ven- 
dor to accept the property when the 
purchaser offers to return it dis- 
pensed with a more formal tender, 
the purchaser, if he still retains the 


216 


90 Or. 236, 


Crawford, (Civ. 


ually to return it or take it. into the bodily presence 
of the seller; and a manual return may be unneces- 
sary where the buyer has never accepted the proper- 
ty,*° or the seller has shipped a larger quantity than 
The return, tender, or offer to return 
must be made for the purpose of rescission.§* Also, 


property in his. possession, must 
yield it up on the reasonable demand 
of the vendor, and his refusal to sur- 
render on such demand, even after 
suit brought, will destroy the effect 
of his previous tender. Bennett ¥. 
Fail, 26 Ala. 605. 


Care and disposition of property 
after refusal by seller generally see 
infra § 282. 


83. Dill. v. Camp, 22 Ala. 249; 
Kauffman Milling Co. v. Stuckey, 37 
Ss. C. 7, 16, SE 192. .)See Rutter” v. 
Blake, 2 Harr. & J. (Md.) 353, 3 AmD 
550 (dictum that, where the parties 
are at a distance from each other, the 
buyer need not return the property, 
but may store it and give notice). 


84. Palmes v. Kendig, 15 La. Ann. 
264; P. H., ete., Roots Co. v. New 
York Fdy. Co., 56 Misc. 687, 107 NYS 
742. See Bailey v. Perkins, 224 Mich. 
27, 194 NW 558 (where there was the 
additional circumstance that the 
property was in a building owned by 
oe and to which he had a 

ey). 


[a] Storage and order for deliv- 
ery.—When the article desired to be 
tendered is of such bulk and weight 
that it cannot be taken into the bodi- 
ly presence of the seller, it may be - 
deposited in some public warehouse, 
or store, with a written order on the 
depositary for its delivery to the 
seller. Klock v. Newbury, 63 Wash. 
153, 114 P 1032. 


[b] Imcorporeal thing.—A pur- 
chaser of a right to vend a churn, 
given by parol, seeking to rescind 
the sale, sufficiently shows an offer 
to return the thing sold by alleging 
that he had offered to rescind the 
contract of sale. Rice v. Gilbreath, 
119 Ala. 424, 24 S 421. 


[ec] Thetters patent.—To effect a 
rescission of sale, and recover back 
the purchase price, of letters patent 
declared to be invalid, it is only nec- 
essary that the vendee reassign and 
offer to return the letters. Sandage 
v. Studabaker Bros. Mfg. Co., 142 Ind. 
He 41 NE 380, 51 AmSR 165, 34 LRA 


85. Grainger Bros. Co. v. Am- 
sinck, 15 F, (2d) 329; Rheinstrom v. 
Steiner, 69 Oh. St. 452, 69 NE 745, 
100 AmSR 699. 

sé. J. A. Ruhl Clothing Co. v. 
Singleton, 161 Mo. A. 366, 148 SW 
529. 

87. Churchill v. Price, 44 Wis. 
540. See Barry v. Cronin, (Mass.) 


172 NE 595 (merely leaving the prop- 
erty with the seller and making a 
statement of three inconsistent, but 
alternative, options to the seller, any 
one of which would satisfy the buy- 
er, and only one of which involves 
rescission, are insufficient). 


~{a] Return for purpose of repair 
does not constitute an attempt to re- 
store the status quo, in furtherance 
of a purpose to rescind the contract 
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it must be unconditional,’®& unless the buyer has 
paid part or all of the purchase price, in which case 
he may make the offer or tender conditional upon the 
return of the money paid by him.*® 


Insufficiency in tender may be waived by an ab- 
solute refusal by the seller to entertain the proposal 


at: all.?° 


[§ 265] (dd) Time and Place.®! 


property to, or a tender at, the place where the sale 
was consummated by delivery is sufficient,®? and gen- 


of sale. Tilley v. Montelius Piano 


Co., 15 Colo, A: 204, 61 P 483. 
88. Ala.—Lowe v. Shinault, 
Ala. 593, 79 S 22. 


Ga.—Jones v. Roper, 39 Ga. A. 309, 
147 SE 156. 


Ill.—Challenger v. Merchants’, etc., 
Banik, 192° Til. A. 580. 


N. Y.—Tichnor v. Barley, 72 Misc. 
638, 132 NYS 248 [rev on other 
grounds 149 App. Div. 871, 134 NYS 


201 


129 (rearg den 151 App. Div. 888 
mem, 135 NYS 1146 mem) ]. 
Oh.—Leslie v. Evans, 4 Oh. Dec. 


(Reprint), 307, 1 ClevLRep 273. 
Pa.—Miner-Hillard Milling Co. v. 

‘Rosato, 81 Pa. Super. 94; Estes v. 

Kauffman, 44 Pa, Super. 114. 


Pe a v. Price, 44 Wis. 
0. 

89. Brown. v. Unger, 30 Pa. Dist. 
510; Southern Iron, ete., Co. v. Bam- 
berg, etc., R. Co., 151 S. C. 506, 149 SE 


271; Land Finance Corp. v. Sherwin 
Electric Co., (Vt.) 146 A 72. 
90. Swanke v. Herdemann, 138 


Wis. 654, 120 NW 414. 

91. Time for rescission by buyer 
generally see infra §§ 268-271. 

92. Cal.—Wehrle v. D. E. McDan- 
eld, Inc., 96 Cal. A. 356, 274. P 421. 

Ill.— J. I. Case Threshing Mach. Co. 
v. ek AT Se 19)0)2 

y.—Morris v. Heaton, 253 Ky. 66, 

29 Sw (2a) 617 

Mcp eustantope v. 
Mont. 360, 170 P 752. 


; S. D.—Williams v. Rice, 226 NW 
68. 


Shambow, 54 


Vt.—Niles v. Danforth, 97 Vt. 88, 
122 A 498. 
Wash.—Klock v. Newbury, 63 


Wash, 1538; 114 P 10382. 
93. Ala.—Young v. Arntze, 86 Ala. 
1116, 5S 253. 


Iowa.—Lake v. Western Silo Co., 
177 Iowa 735, 158 NW 673. 


Kan.—Aultman, etc., Mach. Co. v. 
Schierkolk, 101 Kan. 77, 165 P 854. 


Ky.—Church v. Wright Mach. Co., 
190 Ky. 561, 568, 227 SW 1003. 


Me.—Tyler v. Augusta, 88 Me. 504, 
34 A 406. 

Mo.—Drake Hardware Co. v. Wall, 
222 Mo. A. 888, 5 SW (2d) 1109. 

Nebr.—Mundt v. Simpkins, 81 Nebr. 
1, 115 NW 325. 

Utah.—Advance-Rumely Thresher 
v. Stohl, 283 P 731. 

“When a buyer determines not to 
abide the contract but to ask a rescis- 
sion he must restore the property ob- 
tained under the purchase to the sell- 
er at the place of delivery.” Church 
v. Wright Mach. Co., supra. 

94. See cases infra this note. 

[a] Where buyer knows that sell- 
er will not receive the property, a re- 
turn to the place of delivery is not 
necessary. MHart-Parr Co. v. Duncan, 
75 OKl. 59, 181 P 288, 4 ALR 1434. 

[b] Place of test.—An offer to re- 
turn was properly made at the place 
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erally,®? although not always,°* a return or offer to 
return to such place is necessary. The return, ten- 
der, or offer to return must be made in a reasonable 


time or with reasonable promptness®® after discov- 


his benefit.°8 
A return of the 


action, such as 


where the parties contemplated that 
the property was to be tested, it was 
tested, and a breach of warranty was 
discovered, especially where a tender 
at the place of sale, or a tender of 
any kind, would have been refused. 
Siegel v. Penny, 176 Ark. 336, 2 SW 
(2d) 1082. 

95. Ala.—Coleman v. Night Com- 
mander Lighting Co., 218 Ala. 196, 
118 S 377; Standard Motorcar Co. v. 
McMahon, 203 Ala. 158, 82 S 188; Dill 
v. Camp, 22 Ala. 249; Barnett v. Stan- 
ton, 2 Ala. 195. 


Ky.—Church v. Wright Mach. Co., 
190 Ky. 561, 227 SW 1003. 


La.—Barnidge v. Cappel Motor Co., 
i2 Tha, A.. 2'16,:125-S. 778. 


Mich.—Kawecki v. Stuber-Stone 
Co., 218 Mich. 25, 187 NW 272. 


Miss.—Tropical Paint, etc., Co. v. 
Mangum, 155 Miss. 876, 125 S248. 


Mo.—Wayne Tank, etc., Co. Vv. 
Evans, (A.) 15 SW (2d) 895; Sinna- 
mon v. Moore, 161 Mo. A. 168, 142 SW 
494; Noel v. Hughes, 152 Mo. A. 192, 
133 SW 385; Manley v. Crescent Nov- 
elty Mfg. Co., 108 Mo. A. 135, 77 SW 
489. 


N. Y.—Schnitzler v. Kelly, 21 Misc. 
327, 47 NYS 146; Ketletas v. Fleet, 
7 Johns, 324. 


Oh.—Winton Motor Carriage Co. v. 
Buseh,sl6nOh= Cirs Ct; News. 439. 


Okl.—Western Silo Co. v. Cousins, 
76 Okl. 154, 184 P 92; Spaulding Mfg. 
Co. v. Holiday, 32 Okl. 823, 124 P 35 
Luger Furniture Co. v. Street, 6 Okl. 
32) 5:0) P25. 


Pa.—Leaming v. Wise, 73 Pa. 173. 

Vt.—Boughton v. Standish, 48 Vt. 
594. 

W. Va.—Kemble v. Wiltison, 92 W. 
Va. 32, 114 SE 369. 


3 Wis.—Paige v. McMillan, 41 Wis. 
37%. 
[a] “Reasonable time is such (1) 


as will enable him [the buyer] by the 
exercise of ordinary diligence to car- 
ry the property to the place of deliv- 
ery, its nature, character, and size 
considered.” Church v. Wright Mach. 
Co., 190 Ky. 561, 563, 227 SW 1003. 
(2) What is a reasonable time is or- 
dinarily a question for the jury (Mill- 
sap v. Wolfe, 1 Ala. A. 599, 56 S 22; 
Raft River Land, etc., Co. v. Laird, 
30) Lda 804,168) (Pe 074) i C3) but 
where the facts are undisputed, the 
question is one for the court (Con- 
tinental Jewelry Co. v. Pugh, 168 Ala. 
295, 58 S 324, AnnCas1912A 657). 


[b] Effect of statute of limita- 
tions.— Although, under the laws of 
Louisiana, the buyer has one year,in 
which to bring his redhibitory action 
for the rescission of the sale for vice 
or defect in the thing sold, this does 
not affect the operation of the rule of 
law which requires the buyer in such 
eases to offer to return the property 
within a reasonable time. Andrews 
v. Hensler, 6 Wall. (U. S.) 254, 18 L. 
ed: 73%; 

[ec] Where seller is nonresident 
(1) and the purchaser does not know 


ery of the defect, breach of warranty, or other mat- 
ter furnishing ground for rescission,®® unless delay 
is waived by the seller®’ or is at his request and for 
Where an action to rescind for fraud 
is brought, an offer, in the complaint, to return and 
a tender at the trial are sufficient ;°° 


but where an 
one to recover back the purchase 


his place of business, or any agent 
to whom a tender can be made, an of- 
fer to return the implement, made six 
months after the purchase, to the 
first agent authorized to collect the 
notes given for the price, is in time. 
Gale Sulky Harrow Mfg. Co. v. Stark, 
45, Ian. 606, 26 “P8523 Am'S ao: 
(2) However, nonresidence of the sell- 
er furnishes no excuse for delay 
where his domicile is known or can 
be ascertained on inquiry. Barnett 
v. Stanton, 2 Ala. 195. 


96. Ala.—Millsap v. Wolfe, 1 Ala. 
A.'599, 56 S 22. 


Cal.—Taylor v. Hammel, 39 Cal. A. 
2405, 173 Bi 547. 


Kan.—Cookingham v. Dusa, 41 Kan. 
22:9, 21-95. 


Ky.—Leming v. Howell, 198 Ky. 81, 
248 SW 253; J. I. Case Threshing 
Mach. Oo v. Patterson, 137 Ky. 180, 
125 SW 287. 


Miss.—Kanson Hat, ete., Mfg. Co. 
v. Blakeney, 142 Miss. 851, 108 S 139; 
J. B. Colt Co. v. Mazingo, 141 Miss. 
402, 106 S 533; J. B. Colt Co. v. Odom, 
136 Miss. 651, 101 S 853. 


Mo.—Harper v. Wilson, (A.) 191 
Sw 1024; Sinnamon v. Moore, 161 
Mo. A. 168, 142 SW 494. 


N. Y.—Canadian Agency v. Assets 
Realization Co., 165 App. Div. 96, 150 
NYS 758. 


Tex.—F lint v. Newton, (Civ. A.) 136 
SW 820. 


Wash.—Dickinson Fire, ete., Co. v. 
Crowe, 63 Wash. 550, 115 P 1087. 


[a] Basis of right of buyer to re- 
scind is a tender of the property back 
to the seller promptly on discovery of 
the defect relied on as ground for re- 
scission. Adams v. Hughes, (Mo. A.) 
235 SW 168; Outcault Adv. Co. v. 
Schierbaum, (Mo. A.) 209 SW 982; 
Allaire v. Cole, (Mo. A.) 187 SW 816; 
Sturgis v. Whisler, 145 Mo. A. 148, 
130 SW 111. 


[b] Delay of several weeks.— 
Where the buyer did not offer to re- 
turn the property for several weeks 
after discovering its defective condi-- 
tion, he could not rescind the sale. 
Vaughn v. Shady Grove Milling Co., 
194 Ky. 326, 239 SW 387. : 


97. Dietrich v. Badders, 
499, 90 A 47; 
345, 60 A 978. 


fa] Acceptance without objection. 
—Where there are grounds for re- 
scission of a sale by the purchaser, 
the fact that he delays returning the 
property, or a portion thereof, is im- 
material if, when it is returned, it is 
accepted by the other party, without 
objection as to time. Aultman v. 
Miller, 52 Kan. 60, 34 P 404; Jones v. 
Norman, (Mo. A.) 228 SW 895. 


98. Hart-Parr Co. v. Duncan, 175 
Okl. 59, 181 P 288, 4 ALR 1434. 


99. Vail v. Reynolds, 118 N. Y. 
297, 23 NE 301; Chisholm v. Hisen- 
huth, 69 App. Div. 134, 74 NYS 496. 
See Way v. Siddal, (Tex. Civ. A.) 299 
SW 3813 (tender in pleading is suffi- 
cient to show a tender before trial). 


27 Del. 
Collins v. Tigner, 21 Del. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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price, is founded upon a rescission, a tender in the 
petition is insufficient; and likewise, where a de- 
fense in an action by the seller to recover the price 
is founded upon a rescission, a tender in the answer 
is futile.? 


[§ 266] (2) Other Matters. Before the seller 
may rescind, he should show a disposition substan- 
tially to comply with the contract. When parties 
make an agreement by correspondence for the sale 
and purchase of property, complete in its details, 
with the understanding that it shall be afterward 
expressed in a formal document, one party may not 
rescind, because of an objection to a form proposed 
by the other, without a request for a correction and 
notice that the contract will be rescinded if the cor- 
rection is not made. Also a demand for perform- 
ance within a reasonable time and a notice that, in 
default of such performance, the contract will be 
canceled, rescinded, or terminated may be necessary 
in some instaneces,® as where the time for perform- 
ance has been waived® or extended for an indefinite 
period,’ or prior delayed, incomplete, or irregular 
performance has been accepted;® but in other in- 
stances such demand and notice may be unnecessa- 
ry,? as where the contract calls for immediate,® or 
only one,1+ delivery, the seller’s statement of his in- 
ability to deliver within the proper time is accepted 
by the buyer as an anticipatory breach,!? or there 
is no waiver.!* According to some authorities the 
seller must be given an opportunity to replace the 


1. Sturgis v. Whisler, 145 Mo. A. 
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goods or remedy the defect before the buyer may 
rescind for a breach of warranty!* or a defect in 
quality,*® at least where the contract so provides ;*° 
but in some eases not. falling within such contract 
provisions, it is held that sueh opportunity need not 
be afforded.1”7 The purchaser may not rescind where, 
after a return to rectify mistakes, he refused to ac- 
cept delivery without finding out whether the al- 
leged defects had been remedied;1* but he may re- 
scind where the seller has been unable to correct 
defects after having been given ample opportunity 
to do so.?® 


Eviction. Immediately on breach of warranty of 
title, the buyer may rescind without showing evic- 
tion,?° disturbance of possession,?+ or demand for 
possession by one having superior title.2? Also, evic- 
tion from enjoyment of a patent is not a condition 
precedent to rescission by the buyer for a fraudu- 
lent misrepresentation that the invention infringed 
no existing patent.?? 

Tender of balance due. If money paid in advance 
by the buyer is to be forfeited in case the residue is 
not paid by a certain day, he must tender, or use his 
best endeavor to tender, the balance on or before 
the day limited in order to place the seller in default, 
so as to entitle the buyer to rescind and recover the 
advance payment;?* but when the seller is already 
in default, no tender of the balance due is necessa- 
yee 

[§ 267] f. Time for Rescission?°—(1) By Seller. 
1026. 


148, 180 SW 111. 
2. St. Louis Carbonating, etc., Co. 
v. Loevenhart, (Mo. A.) 190 SW 627. 
3. William Hanley Co. v. Combs, 
60-Or% 609, 119-P 333. 


Default of seller as precluding re- 
aye sag for breach by buyer see supra 


4 Frank Bowman Co. v. Lecato, 
292 Fed. 73. 


5. Dominey v. Johnson-Brown Co., 
2190 Alas! 666, 2823.5, penn, Ackley ®t. Vx 
quunter, eters CoOL, e166" Ala,e290. sols 

[a] Notice held sufficient.—McKay 
Carriage Co. v. Southern Lumber, etc., 
Co., 149 Tenn. 597, 259 SW 1076. 


[b] Notice held insufficient.—Vos- 
burg v. Southern Lumber, etce., Co., 
147 Tenn. 647, 251 SW 41. 


[c] Presentation of check.—Where 
the seller accepted a check in part 
payment of the purchase price, he 
could not avoid or rescind the con- 
tract for nonpayment of the check 
without presenting it to the drawee 
bank for payment and having pay- 
ment refused. Montana Live Stock, 
etc., Co. v. Stewart, 58 Mont. 221, 190 
P 985. 


6. Md.—Shriver Oil Co. v. Inter- 
ocean Oil Co., 157 Md. 341, 146 A 223. 

N. Y.—Henderson Tire, etc., Co. v. 
Wilson, 285 N. Y. 489, 1389 NE 583; 
John F. Trainor Co. v. Amsinck, 199 
App. Div. 693, 192 NYS 469; Heller 
v. Continental Mills, 196 App. Div. 7, 
LSZEN YS 511 Path 233 IN. TY. 641 mem, 
135 NE 951 mem]; Pierson v. Ameri- 
can Steel Export Co., 194 App. Div. 
555, 185 NYS 527; Helfant v. Man- 
hattan Paper Co., 184 NYS 611. 


Pa.—Parish Mfg. Corp. v. Martin- 
Parry Corps .28d" Pa. 130, 131) A 710: 
See Parish Mfg. Corporation v. Mar- 
tin-Parry Corporation, 293 Pa. 422, 
143 A 103 (where the parties have 
treated the agreement as in force 
after the date specified for delivery); 
Webb v. Novelty Hosiery Co., 231 Pa. 


provisions as to times and quantities 
of deliveries have not been observed 
strictly by either party nor insisted 
upon by either). 

Tenn. —Vosburg, v. Southern Lum- 
ber, etc., Co., 147'Tenn. 647, 251 SW 
41; Wildberg BoxtCouwv; Darby, 143 
Tenn. 73, 223 SW 8655. 


Va.—Richmond Leather Mfg. Co. v. 
Fawcett, 130 Va. 484, 107 SE 800. 


[a] Nonpayment.—(1) If rescis- 
sion was not declared at the time of 
default, demand is necessary as a con- 
dition precedent to rescission for non- 
payment of price. Prophit v. Robin- 
son, 34 Miss. 141; Portland Ice Co. 
Vv. Connor, 24 Pa. Super. 493. (2) De- 
mand of a notary and protest for 
nonpayment of notes given for the 
price is a sufficient putting in default 
to authorize rescission. Bourgeat v. 
Smith, 16 La. 467. 


7. Mawhinney v. Millbrook Wool- 
en Mills, 234 N. Y. 244, 187 NE 318. 


8. Remington Arms Union Metal- 
lic Cartridge Co. v. Gaynor Mfg. Co., 
98 Conn. 721, 120 A 572; Tennessee 
Fertilizer Co. ‘v. International Agri- 
cultural Corp., 146 Tenn. 451, 243 SW 
81. 


9. See infra text and notes 10-13. 


10. Sharpnack v. Schwertley, 190 
Iowa 1037, 181 NW 249. 


ll. .Chemune rron,* etc. Com Ve 
Horn, 114 Misc. 380, 186 NYS 643. 


12. McCutcheon v. Kimball, 136 
Misc. 646, 241 NYS 630 [rev 135 Misc. 
299, 238 NYS 102). 


13. Ft. Dearborn Coal Co. v. New- 
aygo Portland Cement Co., 230 Mich. 
360, 202 NW 977; John F. Trainor 
Co. v. Amsinck, 236 N. Y. 392, 140 NE 
931. 


14. Berkey v. Lefebure, 125 Iowa 
76, 99 NW 710; McCormick Harvest- 
ing Mach. Co. v. Brower, 88 Iowa 607, 
55 NW 537; Davis v. Robinson, 67 
Iowa 355, 25 NW 280; Sandwich Mfe. 
Co. v. Feary, 34 Nebr. 411, 51 NW 


15. Wright v. Larson Bros. Whole- 
sale Grocery Co., 115 Kan. 550, 223 P 
1108; Davis v. Downs, 4 Mich. 530. 


16. Huber Mfg. Co. v. Piersall, 150 
Ky. 307, 150 SW 341; Westinghouse 
Co. v. Gainor, 130 Mich. 393, 90 NW 
52; Northwest Thresher Co. v. Meh-. 
loff, 23 S. D. 476, 122 NW 428. 


17. See cases infra this note. 


[a] Thus a contract provision for 
repair, replacement, or exchange is 
inapplicable, and a compliance there- 
with is unnecessary, where: (1) The 
contract was procured by fraud. Bix- 
ler v. Dolieve, (Tex. Civ. A.) 220 SW 
148. (2) The seller delivered goods 
of a different kind than ordered. Bix- 
ler v. Dolieve, (Tex. Civ. A.) 167 SW 
1102. (3) The defects render the 
property useless for the purpose for 
which it was purchased. Junius Hart 
Piano House v. Tauzin, 5 La. A. 
495. (4) A contract for the sale 
of five million starch cartons provides 
that if some are defective they may be 
replaced, and the number defective 
goes beyond the commonly accepted 
meaning of the word “some.” St. 
Louis Paper-Box Co. v. J. C. Hubinger 


Bros: Co.,; 100: Fed. 595; 40 CCGA 87% 
Soa Sire v. Wasserman, 164 NYS 
19. ‘Forstall v. Stewart, 12 La. A. 


628, 126 S 705. 


20. Kwiatkowski v. Hoislbauer, 13 
Oh. A. 2:02. 


21. sAlbertiobv.o Jubb, 203! Cal: 
PAS 12) aUOSB)s 


22. Kwiatkowski v. Hoislbauer, 13 
Oh. A. 202. 

23. Independent Harvester Co. v. 
Tinsman, 253 Fed. 935, 166 CCA 35. 


24. Bayley v. Davans ZEB CAS MIN Os 
iso CranchiG.1@. 


/:25. Dakota Stock, is Cos vi Price; 
22 Nebr. 96, 34 NW 97. 


26. Time for return, or offer to re- 
turn, consideration see supra § 258. 


325, 
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The seller must rescind, if at all, within a reasonable 
time after acquiring knowledge of the facts justify- 
The rule is especially applicable 
where the rights of innocent purchasers or interven- 
ing Geditors will be affected;?8 and, conversely, it 
is held that, if no rights have intervened which would 
be prejudiced, mere delay will not preclude rescis- 
Whether the seller has rescinded within a 
reasonable time is generally a mixed question of law 
and fact to be submitted to the jury,®° but if the de- 
lay is for such period as to be unquestionably with- 
out cause, the court may so declare as a matter of 


ing rescission.?* 


sion.?° 


law.?1 


27. U. S.—Columbia Mfg. Co. v. 
Hastings, 121 Fed. 328, 57 CCA 504. 

Ala.—Jones v. Anderson, 82 Ala. 
302, 2 S 911. 

Ark.—Little Rock Cooperage Co. v. 
Lanier, 83 Ark. 548, 104 SW 221. 

Ill.—Hall v. Fullerton, 69 Ill. 448; 
Musick v. Gatzmeyer, 47 Ill. A. 329. 


NE Ane Vv. Litzler, 31. Ind. 
Miss.—Williams v. Logue, 154 Miss. 
74, 122 S 490. 


Mo.—Taylor v. Short, 107 Mo. 384, 
17 SW 970; World Pub. Co. v. Hull, 
81 Mo. A. 277; Johnson-Brinkman 
Commission Co. v. Missouri Pac. R. 
Co., 52 Mo. A. 407; Lapp v. Ryan, 23 
Mo. A. 436. 


N. Y.—Heilbronn v. Herzog, 33 App. 
Div. 311, 53 NYS 841 [rev on other 
grounds 165 N. Y. 98, 58 NE 7591], 
Hallahan v. Webber, 7 App. Div. 122, 
40 NYS 103 [rev 15 Misc. 327, 37 NYS 
613]. 

Pa.—Backentoss v. Speicher, 31 Pa. 
324; Mann v. Salsberg, 17 Pa. Super. 
280. 

Tex.—Hunt v. Kellum, 59 Tex. 535. 


Vt.—Tilton Safe Co. v. Tisdale, 48 
Vt. 83. 

[a] Computation.—In determining 
what is a reasonable time, computa- 
tion must be made from the discov- 
ery of the ground of rescission and 
not from the date of the sale. Wert- 
heimer-Swartz Shoe Co. v. Faris, 
(Tenn. Ch. A.) 46 SW 336. 


[b] Rescission held precluded by 
laches or delay.—Brown vy. White 
Lunch Co., 92 Cal. A. 457, 268 P 490: 
Middleton v. McCarthy Hidden Treas- 
ure Min. Corp., 69 Colo. 264, 193 P 
553 

[ec] Rescission held timely.—Leb- 
recht v. Miller, (Mo. A.) 192 SW 
1050; Partola Mfg. Co. v. General 
Chemical Co., 234 N. Y. 320, 137 NE 
603; Ditton v. Purcell, 21 .N. D. 648, 
132 NW 347, 36 LRANS 149; Crossen 
v. Murphy, 31 Or. 114, 49 P 858; 
Richardson v. Vick, 125 Tenn. 532, 
145 SW @1T4; Wertheimer-Swartz 
Shoe Co. v. Faris, (Tenn. Ch. A.) 46 
SW 336. 

28. Phelps, me Co. v. Halsell, 11 
OI AG 465. 2340. 

29. Williamson v. New Jersey 
Southern R. Co., 28 N. J. Eq. 277. 

30. Chamberlin v. Fuller, 59 Vt. 
247, 9 A 832. 

31. World Pub. Co. v. Hull, 81 Mo. 
A. 274%. 

g2. Yaeger Milling Co. v. Lawler, 
39 La. Ann. 572, 2S 398. 

33. Kellogg v. Turpie, 2 Ill. A. 55; 
Seaver v. Dingley, 4 Me. 306; Asch- 
mann y. Banks, 8 Pa. Dist. & Co., 677 
(rescission for fraud). 

34. Hathorne v. Hodges, 28 N. Y. 
A486. y 

35. Cross references: 


SALES 


rescission. 


[§§ 267-268 - 


Where sale is on credit, the right to rescind for 
breach of the resolutory condition does not arise 
until the term of credit has expired;*? but, to re- 
scind on other grounds, the seller need not wait until 
the time of credit has expired,?* although he may 
do so without being guilty of laches.** 

[§ 268] (2) By Buyer®*—(a) In General. 
buyer may rescind at once upon,’® or within a rea- 
sonable time®’ or with reasonable*’ promptness aft- 
er,?® discovering facts which furnish a ground for 
Conversely, to be effective, a rescission 
by the buyer must be made promptly*® and within 


The 


a reasonable time,*! or, in other words, with reason- 


Delay as waiver or estoppel see su- 
pra § 252. 

Time for return or tender of, or of- 
sae to return, property see supra § 
36. Bobrick Chemical Co. v. Prest- 

O-Lite Co., 160 Cal. 209, 116 P 747. 


[a] Buyer may rescind without de- 
lay.—Seneca Wire, etc., Co. v. Leach, 
247 ON. Y.61,-159 NE’ 700. 


37. Billmeyer v. Queen Mfg. Co., 
150 Iowa 318, 1830 NW 115; Morris v. 
Heaton, 253 Ky. 66, 29 SW (2d) 617; 
Horigan Supply Co. v. Rau, (Mo. A.) 
221 SW 812; Couch vs O’Brien, 41 
Ok; £65" L836 LPALO 8s. 

[a] Action to rescind may _ be 
brought within a reasonable time. 
Beck vy. Finley, 77 Okl. 213, 187-P 488. 


38. Brooke v. Perfection Tire Co., 
110 Or. 567,223. 939. 


[a] Prompt rescission is not un- 
reasonable.—Da Ponte v. Simonian, 
127. Wash. 214, 220 P 799. [aff 127 
Wash. 214, 222 P 901]. 


39. Jones v. Roper, 39.Ga. A. 309, 
147 SE 156; Huggins v. Mathews, 
199 Iowa 1025, 2083 NW 242; Minot 
Grocery Co. v. Flathead Produce Co., 
30 N. D. 533, 153 NW 284; McKinnon 
v. Brockinton, 31 Man. 237. 


40. Ala.—-Gorman-Gammill Seed, 
etc., Co. v. Carlisle, 220 Ala. 116, 124 
S 288; Northwestern Rug Mfg. Co. 
v. Russellville Furniture, ete., Co., 22 
Ala. A. 404, 116 S 314; Caffey v. 
Alabama Mach., etc., Co., 19 Ala. A. 
189, 96 S 454; McCoy v. Prince, 11 
Ala. A. 388, 66 S 950. 

Ariz.—Pratt-Gilbert Co. v. Hildreth, 
24 Ariz. 141, 207 P 364. 

Cal.—Alberti v. Jubb, 203 Cal. 325, 
267 P 1085; Brown v. Domestic Utili- 
ties Mig. Cos. 172, Cal. 733; 159 Pil6s. 


Pla.—cC. F., etce., Mizell v. I.’ H., 
etc., Watson, 57 Fla, 111, 49 S 149. 


Iowa.—Conroy v. Coughlon Auto 
Co., 181 Iowa 916, 165 NW 200. 


Mich.—Bayer v. Winton Motor Car 
Co., 194 Mich. 222,160 NW 642; Emert 
v. Nibblink, 179 Mich. 335,°146 NW 
120. ieee 

Mo.—Travers Co. v. Goldman, (A.) 
255 SW 923 Outeault Adv. Co. v. 


Schierbaum, (A.) 209 SW 982; Marth 
vy. Wiskerchen, 186 Mo. A. 515, 172 
Sw 410. 


Mont.—Hillman vy. Luzon Café Co., 
49 Mont. 180, 142 P 641. 


Nebr.—Sedlacek v. Welpton Lumber 
Co., 111 Nebr. 677, 197 NW 618. 


N. Y.—Waeber v. Talbot, 167 N. Y. 
48, 60 NE 288, 82 AmSR 712; Mayo 
Vv. Knowlton, ) 134 NAY. 26054382 NE: 
985, 29 AbbNCas, 210; Mason v. 
Smith, 7130) Ni.) 474, 29 N= 749): 
Liquid Carbonie Corp. v. Caroombas, 
132, Mise. 866," 230 NYS 76292) J. wis 
Little,_ete.,) ‘Co. We lamb= PubierCo., 
108 Misc. 14, 177 NYS 265; Miller v. 
Zander, 85 Mise. 499, 147 NYS 479 
[aff 166 App. Div. 969, 151 NYS 1130]; 
Klein v. Ninetieth St. etc., Garage, 


182 NYS 256. 


Pa.—Hausman v. Dougherty, 96 Pa. 
Super. 86; Spiegelberg v. Karr, 24 
Pa. Super. 839; Schéll v. Comfort 
Underwear Co., 29 Pa. Dist. 330. 


Tex.—Dalton Adding Machine Sales 
Co. -v. Wicks, (Civ. A.) 283 SW 642; 
McDonald v. Stafford, (Civ. A.) 213 
SW 732; Manes v. J. I. Case Thresh- 
ing Mach. Co., (Civ. A.) 204 SW 235. 


Wash.—Singmaster v. Hall, 98 
Wash. 134, 167 P 136. 

Wis.—Fox v. Boldt, 172 Wis. 333, 
178 NW 467, 179 NW 1. 


41. Ala.—Comer v. Franklin, 169 
Ala. 573, 58 S 797; Young v. Arntze, 
86) Alay) 216,159\S) 253%, 2Dill wil Camapy 
22 Ala. 249; Barnett v. Stanton, 2 
Ala. 195. 


Ark.—Hanger v. Evins, 38 Ark. 334. 
Cal.—Gifford v. Carvill, 29 Cal. 589. 


Colo.—Lathrop v. Maddux, 58 Colo. 
258, 144 P 870. 


Del.—Collins v. Tigner, 21 Del. 345, 
60 A 978; 2 ore v. Argo, 15 Del. 
156, 40 A 719 


Ga: ernie y v. Barnum, 115 Ga. 117, 
41 SE 244. 


Ill.—Dorrance vy. Dearborn Power 
Co.,; 233 Ill. 354, 84 NE 269 [rev 136 
Ill. A. 86]; Underwood v. Wolf, 131 
Tl. 425, 23 NE 598, 19 AmSR 40; 
Wolf v. Dietzsch, 75 Ill. 205; Electric 
Vehicle Co. v. Price, 138 Tll. A. 594; 
Prickett v. McFadden, SUT PASO 


Iowa.—Chariton Plumbing, etce., Co. 
v. Lester, 202 Iowa 475, 210 NW 584; 
Decorah Nat. Bank v. Robison, 199 
Iowa 1044, 203 NW 295; Conroy Vv. 
Coughlon Auto Co., 181 Towa 916, 165 
NW 200; Hirshhorn Vv. Stewart, 49 
Iowa 418. 


Ky.—Paducah Hosiery Mills. v. 
Proctor, 210 Ky. 806, 276 SW 803; 
Buford v. Brown, 6 B. Mon. 553; Gant 
v. Shelton, 3 B. Mon. 420; Stewart vy. 
Dougherty, 3 Dana 479; Minor v, Kel- 
Ly! oD. WB yvonne vee 


La.—Lewis v. Morgan, 14 La. Ann. 
401; Champion Shoe Mach. Co. 'v. Guile 
mone, 1 La. A. 484. 


Me.—Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874; Cutler v. Gil- 
breth, 53 Me. 176. 


Mda.—Clements v. Smith, 9 Gill 156; 
Taymon v. Mitchell, 1 Ma. Ch. 496. 


Mich.—Kelly Springfield Tire Co. v. 
Harrity, 242 Mich. 515, 219 NW 752; 
Bayer v. Winton Motor Car Co., 194 
Mich. 222, 160 NW 642. 


Minn.—Holcomb, ete., Mfg. Co. vy. 
Osterberg, 233 NW 302. 


Miss.—J. B. Colt Co. v. Fuller, 144 
Miss. 490, 110 S 427; Rumsey, etc., 
Go. iv. Jacob, 46 S 168; Jagers v. 
Griffin, 43 Miss. 134. - 


Mo.—Moore v. Smith, (A.) 255 SW 
1071; Manley v. Crescent Novelty 
Mfg. Co., 103 Mo. A. 185, 77 SW 489. 

Nebr.—Sedlacek vy. Welpton Lum- 


ber"Co., Ji Webr: 677, 197 NW, 61s; 
Barnesville First Nat. Bank vy. Yocum, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


able promptness,*? after discovery of the facts jus- 
tifying rescission; and, according to a few author- 
ities, it must be made immediately;*® but other au- 
thorities assert the contrary,** or interpret the word 
“Immediately” to mean within a reasonable time,*® 
While the buyer is not re- 
quired to rescind for fraud until the fraud is discov- 
ered** and the full extent thereof is known,*® and 
the time within which an effective rescission by the 


rather than instanter.*® 


11 Nebr. 328, 9 NW 84. 


N. J.—Clampitt v. Doyle, 73_N. J. 
Eq. 687, 70 A 129. 


N. Y.—Cahen v. Platt, 40 N. Y. 
Super. 483; Provenzano v. Thayer 
Mfg. Co., 9 Daly 90; Liquid Carbonic 
Corp. v. Caroombas, 132 Misc. 866, 
230 NYS 529; Schnitzler v. Kelly, 
21 Misc. 327, 47 NYS 146; Ketletas 
v. Fleet, 7 Johns. 324. 

N. C.—J. I.. Case Threshing Mach. 
Pe Feezor, 152 N. C. 516, 67 SHE 


Okl.—Robinson vy. Roberts, 20 Okl. 
787, 95 P 246; Luger Furniture Co. 
v. Street, 6 Okl. 312, 50 P 125. 


Or.—Standring v. Gordon; 118 Or. 
339, 246 P 361; 
52 Or. 464, 97 P 807. 


Pa.—Tinius Olsen Testing Mach. 
Comv. sWOLt Co. 20% Pa. 1636 1462 A 
541; Leaming v. Wise, 73 Pa. 173; 
Spiegelberg v. Karr, 24 Pa. Super. 339; 
Kessler v. Perrong, 22 Pa. Super. 578; 
Brown v. Unger, 30 Pa. Dist. 510: 
Schell v. Comfort Underwear Co., 29 
Pa. Dist. 330; Essex Worsted Mills 
v. Hadler, 23 Pa. Dist. 1; Bloch v. Ge- 
row, 40 Pa. Co. 249. 


Tenn.—Gilbert v. 
Heisk. 289; 
Sneed 434. 


Tex.—Laminack v. Black, (Civ. A.) 
3 SW (2d) 824; McDonald v. Staf- 
ford, (Civ. A.) 213 SW 732; Crutch- 
next v. Stanfield, 2 Tex. Unrep. Cas. 


Utah.—Smith v. Columbus Buggy 
Co., 40 Utah 580, 123 P 580. 


Vt.—Boughton vy. Standish, 48 Vt. 


Hunnewell, 12 
Rosson v. Hancock, 3 


594; Downer v. Smith, 32 Vt. 1, 76 
AmD 148. 
Wash.—Higson v. Hughes, 72 


Wash. 362, 130 P 478. 


Wis.—Overton v. Bemis-Hooper- 
Hays Co;, 179 Wis. 815,°191 NW 579; 
Paige v. McMillan, 41 Wis. 337. 


{a] Warranty for specific period. 
—Where a machine is warranted to 
work for a year, the buyer has not 
the year in which to rescind for 
breach of warranty, but only a rea- 
sonable time. Upton Mfg. Co. v. 
Huiske, 69 Iowa 557, 29 NW 621. 


42, Holcomb, etc, Mfg. Co. v. 
Osterberg, (Minn.) 233 NW _ 302; 
Moore-De Grazier Co. v. Ritter, (Tex. 
Civ. A.) 1 SW (2d) 330; Kelsey v. J. 
W. Ringrose Net Co., 152 Wis. 499, 
140 NW 66. 

[a] Earliest practicable time.— 
Dalton Adding Mach. Sales Co. v. 
Wicks, (Tex. Civ. A.) 283 SW 642. 


[b] Within statute of limitations. 
—The English rule is stated by Lord 
Halsbury: “I take it to be a settled 
doctrine of equity, not only as re- 
gards specific performance, but al- 
so as regards rescission, that this 
is not an answer unless there is such 
delay as constitutes a defense under 
the statute of limitations.’ Aaron’s 
Reefs v. Twiss, [1896] A. C. 273, 
279 [foll Sager v. Manitoba Wind. 
mill, ete., Co., 7 Sask. L. 51). 


43. McKirgan v. Curtis, (N. J. 
Ch.) 144 eed 454; Friedman v. Rich- 
man, 213 App. Div. 467, 210 NYS 


648 [aff 241 N. Y. 576, 150 NE 561] 
(rescission for fraud). 
41 


44. Mastin v. Bartholomew, 


Waymire v. Shipley, |, 
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facts.°1 


Colo. 328, 92 P 682; Smith v. Colum- 
oa Buggy Co., 40 Utah 580, 123 P 


[a] Rule applied.—(1) An action 
to rescind need not be brought im- 
mediately. Beck v. Finley, 77 Okl. 
213, 187 P 488. (2) Before the time 
for performance by the seller has 
arrived, he cannot, by any act or 
declaration respecting his intention 
not to perform, compel the buyer im- 
mediately to seek redress by rescis- 
sion or otherwise, for a_ breach. 


Klinge v. Farris, 128 Or. 142, 273 P. 


954, 268 P 748. (8) To preserve a 
right to rescind a sale, it is not nec- 
essary to rescind immediately on the 
first discovery of a material misrep- 
resentation, but the purchaser may 
waive that, and yet rescind on a sub- 
sequent discovery of other aac diay 
misrepresentations. Mastin 
Bartholomew, 41 Colo. 328, 92 P 682; 
Pitcher v. Webber, 103 Me. 101, 68 
A 593. (4) Plaintiff, who bought 
mortgages from defendant, relying 
on representations that the land was 
worth three or four times the amount 
of the mortgages, was not bound to 
rescind at once on discovering that 
the land was not worth that much, 
where the facts as he discovered them 
still induced him to believe that the 
Jand was worth twice as much as the 
amount of the mortgages. Simonds 
v. Cash, 136 Mich. 558, 99 NW 4. 

45. Marth v. Wiskerchen, 186 Mo. 
A. 515, 172 SW 410. 

46. Marth v. Wiskerchen, supra. 

47,34. Bb. Colt, Co. Vo Knight, Cbex. 
Civ. A.) 3 SW (2d) 879. 

48. Land Finance Corp. v. Sherwin 
Electric Co., (Vt.) 146 A 72. 

49. See supra text and notes 37— 
42. 

50. Iowa.—Welch v. Burdick, 
Iowa 70, 70 NW 94. 

La.—Chretien v. Theard, 11 Mart. 
ills 
Teas 265 25S" tis. 

Md.—Taymon v. Mitchell, 
Ch. 496. 

Mich.—Gridley v. Globe Tobacco 
Co., 71 Mich. 528, 39 NW 754. 

Utah.—-Smith v. Columbus Buggy 
Co., 40 Utah 580, 123 P 580. 

Alta.—Cushman Motor Works, Ltd. 
v. Laing, 15 Alta. L. 53. 

51. See infra § 269. 

52. Colo.—lLathrop v. Maddux, 58 
Colo. 258, 144 P 870. 

Iowa.—Conroy v. Coughlon Auto 
Co., 181 Iowa 916, 165 NW 200. 

Ky.—Meek Coal Co. v. George D. 
Whitcomb Co., 164 Ky. 833, 176 SW 
354; Buford v. Brown, 6 B. Mon. 553. 

Mo.—Moore v. Smith, (A.) 255 SW 
1071. 

Okl.—Luger Furniture Co. v. Street, 
6 Okl. 312, 50 P 125. 

Wash.—Thompson vy. Rhodehamel, 
71 Wash, 24, 127 P 572. 


101 


1 Md. 


Wis.—Paige v. McMillan, 41 Wis. 
eke 
[a] Timely rescission.—Under the 


facts and circumstances of particu- 
lar cases it has been held that the 
buyer rescinded or commenced an ac- 
tion to rescind: (1) 
time. Neal v. Crowson, (Mo. A.) 231 
Sw 1033; Klinge v. Farris, 128 Or. 


son, 


Barnidge v. Cappel Motor Co.,. 


At a proper’ 


[55 C.J.] .287 


buyer may be made must be computed from the dis- 
covery of the fraud or defect on which rescission is 
based,*® rather from the date of the sale,°® neverthe- 
less, an attempted rescission is too late where there 
has been unreasonable delay in ascertaining the 


What is reasonable time for rescission by the 
buyer depends upon the facts and circumstances of 
the particular case,°? such as the nature of the ob- 


142, 268 P 748," 273) P9545) sland 
Finance Corp. v. Sherwin Electric Co., 
(Vt.) 146 A 72. (2) With sufficient 
promptness. Harron v. Sisk, 19 Cal. 
A. 628, 127 P 355; Schofield v. Con- 
ley, 126 Mich. 712, 86 NW 129; Het- 
rick v. Gerlinger Motor Car Co., 84 
Or. 133, 164 P 379. (3) Without un- 
due delay. National Cash Register 
Co. v. Layton, 207 Mo. A. 454, 232 SW 
1091. (4) With due diligence. Gesme 
Vs ‘Potter: 118. Or 6215 247%) P1655 
Cooney v. Mossbach, 128 Wash. 427, 
222 P 893. (5) Without laches. In- 
dependent Harvester Co. v. Tinsman, 
253 Bed. 935, 166-€CA 35; J: A. Fay, 
etc., Co. v. Independent Lumber Co., 
178 Ala. 166, 59 S 470; Pendell v. 
Wearren,, 76 Calin Ay 33,9 '243 9a 70u; 
Bailey v. Perkins, 224 Mich. 27, 194 
NW 558; Schweyer v. Mellon, 196 
Mich. 590, 162 NW 1006; Gordon v. 
Schellhorn, 95 N. J. Eq. 563, 123 A 
549; White Sewing Mach. Co. v. Bul- 
lock, u L61GN. (Gs as 76 (SES 634 eee 
Within a reasonable time. Field Gro- 
cery Co. v. Conley, 104 SW 372, 31 
KyL 989; Fiterman v. Johnson, 156 
Minn. 201, 194 NW 399; Joannes 
Bros. Co. v. Czarnikow-Rionda Co., 
1214 Misc. 474, 201 NYS 409 [aff 209 
App. Div. 868 mem, 205 NYS 930 
mem]; Matteson v. Holt, 45 Vt. 336. 
unreasonable delay. 
eee . Field, Inc.;--202) Cal. 
PriT3os Regalia Vv. Mariani, 
100° Cal. A. 1, 2794P' 455)) -Conroy =v 
Coughlon Auto Co., 181 Iowa 916, 165 
NW 200; J. G. Cherry Co. v. Lar- 
124 Minn. 251, 144 NW. 949; 
Kupfer v. Pellman, 67 Misc. 149, 121 
NYS 1081; Koehler v. Dennison, 72 
Or. 362, 143 P 649; Carr v. Coffman, 
70 W. Va. 190, 73 SE 275. 


[b] Untimely rescission.—(1) Un- 
der the circumstances of particular 
cases it has been held that rescis- 
sion by the buyer was too late and 
that, in the absence of an excuse 
therefor, the delay was unreasonable 
or excessive. Ripley v. Jackson Zinc, 
etc., Co., 221 Fed. 209, 186 CCA 619; 
Numsen v. Levi, 4 Cal. Unrep. Cas. 
631, 86 P 657; Olson v. Platt, 82 Colo. 
10, 256 P 6385; Nestler v. Pure Silk 
Hosiery Mills, 242 Dll. A. 151; .Sin- 
clair Refining Co. v. Nat. L. McGuire 
Oil, .etc.,~Co., .CMo. A.) 227 (SW “38% 
Emery v. G. H. Boehmer Shoe Co., 
167 Mo. A. 7038, 151 SW 174; Sedlacek 
v. Welpton Lumber Co., 111 Nebr. 
677, 197 NW 618; Howard v. Turner, 
155 Pa. 349, 26 A 753, 35 AmSR 883; 
Ireland v.° Refowich Bros., 90 Pa. 
Super. 221; Northwest Thresher Co. 
v. Mehloff, 23 S. D. 476, 122 NW 428; 
Laminack v. Black, (Tex. Civ. A.) 8 
SW (2d) 824. (2) In some cases of 
this kind there was a delay of three 
weeks (Collins v. Tigner, 21 Del. 345, 
60 A 978;. Lapovsky v. Abramson, 
181 NYS 798), (8) and in others there 
was a delay of one month (Proven- 
zano v. Thayer Mfg. Co., 9 Daly (N. 
Y.) 90; Tinius Olsen Testing Mach. 
Co.0v. Wolf Co.,..297 Pa. Closer orn 
541), (4) six weeks (Rosenfield v. 
Swenson, 45 Minn. 190, 47 NW 718; 
Sterling Silver Mfg. Co. v. Worrell, 
172 Mo. A. 90, 154 SW 866), (5) two 
months (Moore-De Grazier Co. v. Rit- 
tery) (Tex. - Civ. AS) 1 SW (2a)! 330; 
Kleeb v. Long-Bell Lumber Co., 27 
Wash. 648, 68 P 202), (6) three to 
eight months (Gamble v. Tripp, 99 
Cale 23 = Go a OO Daley ava nOy 
78 Cal. 389, 20 P 868; Hirshhorn v. 
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jection,°* the location of the parties with respect to 
each other,°* together with their means of communi- 
cation,®®> and other like facts that enter into each 


particular case.*° 
[§ 269] (b) Delay or Diligence 
Facts. 


the facts;°* 


should have discovered the ground 


Stewart, 49 Iowa 418; Morris v. 
Heaton, 253 Ky. 66, 29 SW (2d) 617; 
Hubbardston Lumber Co. v. Bates, 31 
Mich. a Sis Stewart v. Menzel, 
(Minn.) 232 NW 522; Bayer Steam 
Soot Blower Co. v.. Milan, (Mo. A.) 
199 SW 712; Manley v. Crescent 
Novelty Mfg. Co., 103 Mo. A. 135, 77 
Sw 489; Remmers v. Berbling, 66 
Mise. 291, 128 NYS 41; Bormley v. 
Morse, 284 Pa. 558, 131 A 479; Hous- 
ton iv. Cook, 153. Panc43}) 25) A 622% 
Myatt v. Lock, (Tex. Civ. A.) 10 SW 


(2a) 779; Gammon v. Abrams, 53 
Wis. 323, 10 NW 479), (7) eleven 
months (Holcomb, etce., Mfg. Co. v. 


Osterberg, (Minn.) 233 NW 302; Bush 
v. Norman, (Mo. A.) 199 SW 721), 
(8) or one year or longer (Patent 
Title Co. v. Stratton, 89 Fed. 174; 
Brown v. Domestic Utilities Mfg. Co., 
IT2EOals ios, loo) sell Oo: Williams 
va Mitchell, 87. Cal. 532, 26 P 632; 
Collins v. Townsend, 58 Cal. 608; Til- 
ley v. Montelius Piano Co., 15 Colo. 
A. 204, 61 P 483; Wamego First Nat. 
Bank v. Skinner, 4 Ida. 673, 43 P 
679; Chariton’ Plumbing; ete., Co. ‘v: 
Lester, 202 Iowa 475, 210 NW 584; 
Decorah Nat. Bank v. Robison, 199 
Towa 1044, 203 NW 295; John D. 
Gruber Co. v. Smith, 195 Mich. 336, 
162 NW 124; Rumsey, etc., Co. v. 
Jacob, (Miss.) 46 S 169; Riverside 
Fibre, etc., Co. v. Benedict Paper Co., 


(Mo, A.) 201 SW 584; Kessler v. 
Perrong, 22 Pa. Super. 578; Benson 
v. Littlefield, 9 S. C. L. 180; Detroit 


Heating, ete., Co. v. Stevens, 16 Utah 
Wiigoe 619 winemaster Vv. Hall, 
98 Wash. 134, 167 P 136). 

Jury question see infra § 271. 

53. Numsen v. Levi, 4 Cal. Unrep. 
Cas. 631, 36 P 657; Barber Medicine 
Collv Bradley, 48 Okl:, 82, 150 RP 127. 


[a] Whether defect is patent or 
latent should be considered. Barber 
Medicine Co. v. Bradley, 48 Okl. 82, 
MO rie 

54. Del.—Wilson v, Fisher, 10 Del. 
395. 

Mich.—Simonds yv. Cash, 136 Mich. 
558, 99 NW 754. 

Minn.—Rosenfield v. Swenson, 45 


Minn. 190, 47 NW 718. 
Okl.—Barber Medicine Co, v. Brad- 
ley, 48 Okl. 82, 150 P 127. 
Wash.—Kleeb v. Long-Bell 
ber Co., 27 Wash. 648, 68 P 202. 
Que.—Brown vy. Wiseman, 20 Que. 
Super. 304. 
55. Barber Medicine Co. v. Brad- 
ley, 48 Okl. 82, 150 P 127. 


Lum- 


56. Barber Medicine Co. v. Brad- 
ley, supra. 

57. Buford v. Brown, 6 B. Mon. 
(Ky.) 553. 

58. Gilbert v. Hunnewell, 12 


Heisk. (Tenn.) 289. 


In order to rescind within the proper time, 
the buyer must use reasonable diligence to ascertain 
especially if there is anything to put 
him on inquiry.®® An investigation, inspection, trial, 
or test to determine whether the property is of the 
quality specified and conforms to representations or 
warranties may®® and must®® be made within a rea- 
sonable time; and the buyer is guilty of laches pre- 
cluding rescission if he delays making such inspec- 
tion or test for an unreasonable time,°+ or if he does 
not move to rescind within a reasonable time after he 


SALES 
[§ 


in Ascertaining 


for rescission.°? 


59. Del.—Dietrich v. Badders, 27 
Del. 499, 90 A 47. 

Kan.—Wilson vy. Doolittle, 114 
Kan. 582, 220 P 508. 

Ky.—International Harvester Co. 


v. Bean, 159 Ky. 842, 169 SW 549. 

Mich.—Bayer v. Winton Motor Car 
Co., 194 Mich. 222, 160 NW 642; Far- 
rington v. Smith, 77 Mich. 550, 43 
NW 927; Gridley v. Glove Tobacco 
Co., 71 Mich. 528, 39 NW 754. 

Mo.—Jones v. Norman, (A.) 
SW 895. 

N. C.—Waldo v. Halsey, 
107. 

S. C.—Anderson v. Merchants’ Gro- 
cery Co., 99 S. C. 383, 84 SE 109. 

Wis. Toles, Na) adicn Wap -Ringsrose 
Net Co., 152 Wis. 499, 140 NW 66. 

Que.—Canada Producer, ete., Co 
Hatley Dairy, etc., Co., 4 DomLR 599, 


[a] Custom as to time of inspec- 
tion.—On a purchase of goods by a 
dealer from a wholesale merchant in 
original packages with special refer- 
ence to a usage or custom not to ex- 
amine the goods until opened by the 
dealers to sell to customers, an ex- 
amination made by the purchaser up- 
on his opening packages to sell to 
customers is within a reasonable 
time, provided the goods are opened 
for sale in due course of trade. 
Doane y. Dunham, 79 Ill. 131. 


Time of inspection generally see 
infra §§ 410, 411. 
60. Ala.—Bevill v. Henegar-Doo- 
ley Shoe Co., 209 Ala. 262, 96 S 133. 
Ark.—Berman vy. Woods, 388 Ark. 
BOs 


228 
48 N.C. 


Conn.—C, & C. Blectric Motor Co. 
v. Frisbie, 66 Conn. 67, 33 A 604. 

Ill.—Doane v. Dunham, 79 Ill. 131. 

Pa.—Spiegelberg v. Karr, 24 Pa. 
Super, 339. 

Que.—Brown v. Wiseman, 20 Que. 
Super. 304. 

61. Ala.—Bevill v. Henegar-Doo- 


ley Shoe Co., 209 Ala. 262, 96 S 188. 


Ill.—Eureka Waist Co. v. Herrick, 
226 Ill. A. 316; McMillan vy. De Tam- 
blew 93s Bi AS 6d. 


Me.—Cutler v. Gilbreth, 53 Me. 176. 

Mo.—Tower v. Pauly, 51 Mo. A. 75. 

Pa.—Spiegelberg v. Karr, 24 Pa. 
Super. 339. 

Que.—Brown v. Wiseman, 20 Que. 
Super. 304. 


62. Bevill v. Henegar-Dooley 
Shoe Co., 209 Ala. 262, 96 S133. 

63. 5 5 ae 
Colo. 258, 267, 144 P 870 [cit Cyc]. 

Del.—Young v. Argo, 15 Del. 156, 
40 A 719. 

Ill—Sandwich Mfg. Co. v. Kelly, 


[§§ 268-271 


270] (c) Excuses for Delay. A delay on the 
part of the buyer in exercising his right to rescind 
will be excused if it is due to the promises of the 
seller to remedy the defects or put the property in 
proper condition,®* his requests that further trial be 
made,°* or other acts and declarations of the seller 
tending to induce delay.°® 
is not excused by the illness of the buyer®® or the 
fact that the contract is of no value to him;** and it 
cannot properly be found that there was undue influ- 
ence excusing the delay where the buyer is an adult, 
familiar with the English language, and able to un- 
derstand business transactions, and there is no rela- 
tion of confidence between him and the seller.*§ 


[§ 271] (d) Question for Court or Jury. Wheth- 
er the buyer’s right to rescind was exercised within 
a reasonable time is usually a question of fact,®® or 

¥ 


On the other hand, delay 


26 Ill, A. 394, 


Ky.—Meek Coal Co. v. George D. 
Whitcomb Co., 164 Ky. 833, 176 SW 
354; Nichols, ete., Co. yv. Caldwell, 26 
Kyl 136, 80 SW 1099. 

N. D.—Canham y. Plano Mfg. Co., 
3 N.. Di 229, 55° NW 583. 


vt Powell v. Woodworth, 46 Vt. 
vo . 

See Abram y. Arrighini, 251 Mich. 
509, 232 NW 196 (while the buyer’s 
right to rescind survives mutual ef- 
forts to repair defects, it must be 
promptly exercised after the seller 
refuses further codperation). 


64. Collins v. Tigner, 21 Del: 345, 
60 A 978; Humbert v. Larson, 99 
Iowa 275, 68 NW 703; Peterson v. 
Barbero, 180 Mo. A. 365, 167 SW 1180. 

65. Ala.—Gorman-Gammill Seed, 
Ae Co. v. Carlisle, 220 Ala. 116, 124 

Colo! Campell Printing Press, 
Be Co. v. Marsh, 20 Colo. 22, 36 P 

Mich.—Hubbardston Lumber Co. v. 
Bates, 31 Mich, 158. 


Nebr.—Rhines v. Skinner Packing 
Co., 108 Nebr. 105, 187 NW 874. 

N. Y.—Stone v. Molby Boiler Co., 
195 App. Div. 68, 185 NYS 651; Jack- 
son v. Foley, 53 App. Div. 97, 65 NYS 
920; Wegenaar v. Dechow, 33 App. 
Div. 12, 53 NYS 240; Liquid Carbon- 
ic Corp. v. Caroombas, 132 Misc. 866, 
230 NYS 529. 

See Fred S. Todd Shoe Co. v. Pierce 
Shoe Co., 179 Iowa 1383, 160 NW 827 
(a suggestion by the seller’s agent 
that the buyer endeavor to sell the 
merchandise and an assurance that 
any loss owing to defects would be 
adjusted, while an important cir- 
cumstance in determining whether 
the buyer elected to rescind within a 
reasonable tjme, did not warrant him 
in retaining the merchandise an in- 
definite length of time before elect- 
ing to rescind). 

66. Morris v. Heaton, 253 Ky. 66, 
29 SW (2d) 617. 

67. Brown v. Domestic, ete., Mfg. 
Cox aii 2: Callie loon ty Bloes 


68. Brown v. Domestic, etc., Mfg. 
Co., supra, 

69. Fla.—Mizell  v. 
Fla. 111, 49 S 149. 


Ga.—Motor Parts Corp. v. Ameri- 
can Auto Parts Co., 36 Ga. A. 549, 137 
SE 119. 

Minn.—Laganas Shoe Mfg. Co. v. 
Sharood, 173 Minn. 535, 217 NW 941. 

N. Y.—Kohn v. J. S. Bailey Co., 167 
NYS 382. 

Okl.—Fairbanks v. Miller, 80 Ok1l. 
265, 195 P 1088; Barber Medicine Co. 
v. Bradley, 48 Okl. 82, 150 P 127. 


Watson, 57 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 271-272] 


a mixed question of law and fact,?° which may and 
should be submitted to, and determined by, the ju- 
ry;‘? but this is not always,‘? or necessarily,7* so; 
under some circumstances the question is one for the 
court,’* as where the facts are ascertained’® and un- 
disputed,’® and only one inference can be fairly 
drawn therefrom,’? or the trial is before the court 
The time may be so short or so 
long as to justify the court in pronouncing it reason- 
able or unreasonable as a matter of law,7® or it may 


without a jury.7§ 


Pa.—Tinius Olsen Testing Mach. 
epi ve Wolf Co. 297 Pa. 158;,146. A 

Tex.—McDonald v. Stafford, 
A.) 213 SW 782. 

Reasonableness as dependent nmpon 
facts and circumstances of particu- 
lar case see supra § 268. 

70. Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874. 


71. U. S—Andrews v. Hensler, 6 
Wall. 254, 18 L. ed. 737. 


Ala.—City Tailors v. Gay, 207 Ala. 
386, 92 S 607; Barnett v. Stanton, 2 


(Civ. 


Ala. 195; McCoy v. Prince, 11 Ala. 
A. 388, 66 S 950. 
Fla.—C.’ F., ete, Mizell v. I. H., 


ete., Watson, 57 Fla. i111, 49 S 149. 
Ill.— Doane vy. Dunham, 79 Ill. 131. 


Ind.—Heintz v. Mueller, 27 Ind. A. 
42, 59 NE 414. 

Iowa.—Brennan v. Nolan Laundry 
Co., 229 NW 3821; Chariton Plumb- 
ing ete., Co. v. Lester, 202 Iowa 475, 
210 NW 584; Decorah Nat. Bank 
v. Robison, 199 Iowa 1044, 203 NW 
295; Fred S. Todd Shoe Co. v. Pierce 
Shoe Co., 179 Iowa 1383, 160 NW 827. 

Me.—Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874; Libby v. Haley, 
91 Me. 331, 39 A 1004. 


Mich.—MeNitt v. Henderson, 
Mich. 214, 118 NW 974. 

Mo.—Manley v. Crescent Novelty 
Co., 103 Mo. a 135, 77 SW 489; John- 
son v. Whitman Agricultural Co., 20 
Mo. A. 100. 

Okl.—Fairbanks v. Miller, 80 Okl. 
265, 195 P 1083; Barber Medicine Co. 
Vv. Bradley, 48 Okl. 82,150 P 127; Rob- 
inson vy. Roberts, 20 Okl. USO by ee 
246. Contra Couch v. O’Brien, 41 Okl. 
76, 1386 P 1088; Luger Furniture Co. 
v. Street, 6 Okl. 322,-50 P 125. 


Pa.—Tinius Olsen Testing Mach. 
Co. v. Wolf Co., 297 Pa, 153, 146 A 
541. 

R. I.—Fleming v. Hanley, 21 R. I. 
141, 42 A 520. 

S. D.—Williams v. Rice, 226 NW 
268. 


Tex.—McDonald v. Stafford, 
A.) 213 SW 732. 


Utah.—Smith v. Columbus Buggy 
Co., 40 Utah 580, 123 P 580. 


Wis.—Churchill v. Price, 44 Wis. 
‘1540; Paige v. McMillan, 41 Wis. 337. 


[a] Rule applied: (1) Where the 
facts are in dispute. Bauman v. Mc- 
Manus, 79 Kan. 766, 101 P 478; Berg 
Vis Rapid Motor Vehicle Cor 78 N.S: 
Tae 24, F50eAe (933. (2) Where the 
question depends upon an inference 
from circumstances. Gorman-Gam- 
mill Seed, etc., Co. v. Carlisle, 220 
Ala. 116, 124 S 288. (3) In all doubt- 
ful cases, where reasonable minds 
might reach contrary conclusions. 
Barber Medicine Co. v. Bradley, 48 
Okl1. 82, 150 P 127. 

[b] Evidence held sufficient for 
submission to jury.—Cox v. Cline, 147 
Iowa 353, 126 NW 330. 

[c] In Delaware (1) the question 
of what will constitute a reasonable 
time within which to rescind is one 
for the court (Dietrich v. Badders, 27 
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(Civ. 


SALES 


promptness.®? 


al. 


Del. 499, 90 A 47; Collins v. Tigner, 
21 Del. 345, 60 A 978; Young v. Argo, 
15 Del. 156, 40 A 719), (2) unless the 
terms of the contract are in dispute, 
and therefore uncertain and unknown 
until determined by the jury, in which 
case the question of what is a rea- 
sonable time is to be determined by 
the jury (Dietrich v. Badders, supra) ; 
(8) but the question of whether the 
reasonable time, determined by the 
court, elapsed before the offer to re- 
scind was made is for the jury (Col- 
lins v. Tigner, supra). 


72. Smith v. Columbus Buggy Co., 
40 Utah 580, 123 P 580. 


73. Decorah Nat. Bank v. Robison, 
199 Iowa 1044, 203 NW 295. 


74. Decorah Nat. Bank v. Rebicon: 
supra. 

75. Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874. 

76. Fila. Lard Sat v. Watson, 57 Fla. 
111, 49 S 149. 

Kan.—Bauman v. McManus, 79 Kan. 
766, 101 P 478. 


Mich.—Bayer v. Winton Motor Car 
Co., 194 Mich. 222, 160 NW 642. 


Mo.—Emery v. G. H. Boehmer Shoe 
Co., 167 Mo. x 703, 151 SW 174. 


Pa.—Leaming v. Wise, 73 Pa. 173; 
Spiegelberg v. Karr, 24 Pa. Super. 
339; Schell v. Comfort Underwear 
Co., 29 Pa. Dist. 330. 


77. Bevill v. Henegar-Dooley Shoe 
Co., 209 Ala. 262, 96 S 133; Tinius 
Olsen Testing Mach. Co, v. Wolf Cor; 
297 Pa. 1538, 146 A 541. 


78. Lathrop v. Maddux, 58 Colo. 
258, 144 P 870 (equitable action for 
rescission); Fiterman v. Johnson, 156 
Minn. 201, 194 NW 399. 


79. Ala.—Gorman-Gammill Seed, 
etc., Co. v. Carlisle, 220 Ala. 116, 124 
S 288; City Tailors v. Gay, 207 Ala. 
386, 92 S 607. 

Colo.—Tilley v. Montelius Piano 
Co., 15 Colo. A, 204, 61 P 483. 


' Fla.—Mizell v. Watson, 57 Fla. 111, 
49 S 149. 


Iowa.—Chariton Plumbing, etce., Co. 
v. Lester, 202 Iowa 475, 210 NW 584; 
Mattauch v. Riddell Auto. Co., 138 
Towa 22, 115 NW 509. 


Mich.—Stone ne Frohlich, 168 Mich. 
128, 1883 NW 95 


Mo.—Manley v. Crescent Novelty 
Mite. Co, 103 Mor AV 135, 77 SW '489; 
Metropolitan Rubber Co. v. Monarch 
Rubber Co., 74 Mo. A. 266; Viertel v. 
Smith, 55 Mo. A. 617; Johnson v. 
Whitman Agricultural Co., 20 Mo. A. 
100. 

N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831. . 


Okl.—Fairbanks v. Miller, 80 Okl. 
265, 195 P 1083; Barber Medicine Co. 
v. Bradley, 48 Okl. 82, 150 P 127. 


Wash.—Kleeb v. Long-Bell Lumber 
Co., 27 Wash. 648, 68 P 202. 


Wis.—Kelsey v. J. W. Ringrose Net 
Co., 152 Wis. 499, 140 NW 66; Gam- 
mon v. Abrams, 53 Wis. 323, 10 NW 
479; Paige v. McMillan, 41 Wis. 337. 


80. White Sewing Mach. Co. v. Bul- 
lock, 161 N. C. 1, 76 SE 634. 
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be so short,.or the circumstances may be such, that 
it cannot be held, as a matter of law, that there was 
laches,®° unreasonable delay,®? or lack of sufficient 


[§ 272] g. Mode of Rescission**—(1) In Gener- 

A contract of sale is rescinded by one party 
when, and only when, his intention and election to 
rescind are clearly,** unequivocally,®® 
tionally8® manifested or made known to the other 
party®? by notice*® or some act, conduct, or decla- 


and uncondi- 


81. Pictorial Review Co. v. Fitz- 


‘Gibbon, 163 Iowa 644, ea aie 315 


s2. Aultman, etc., Congive 
Schierkolk, 95 Kan. 137, vie P 680. 

83. Evidence of rescission in action 
for price see infra § 1006. 

84. U. S.—Macondray v. Grace, 30 
F. (2d) 647 [certiorari den 279 U. S. 


863 mem, 49 SCt 479 mem, 73 lL. ed. 
1002 mem]. 
Ala.—Bennett v. Fail, 26 Ala. 605. 


Colo.—A. Westman Mercantile Co. 
v. Park, 2 Colo. A. 545, 31 P 945. 

Ill.— Weill v. American Metal Co., 
182 Ill. 128, 54 NE 1050 [aff 80 Ill. 
A. 406]. 

Iowa.—Bamberger v. Burrows, 145 
Iowa 441, 124 NW 333. 

Nebr.—Hamilton Brown Shoe Co. v. 


| Milliken, 62 Nebr. 116, 86 ms 913. 


N. Y.—Metallograph Corp. Arma 
Engineering Co., 205 App. Div. 100,- 
£99" NYS. 347) Lappy dismi 236 aINoeey 
675, 142 NE 331]; Bridge v. Penni- 
man, 51 N. Y. Super. 183 [aff 105 N. 
Y. 642, 12 NE 19]; Liftchild v. John- 
son, 31 N. Y. Super. 459. 


ROU ese v. Simpson, 16 Oh. St. 


Pa.—Tinius Olsen Testing Mach. Co. 
v. Wolf Co., 297 Pa. 153, 146 A 541; 
Wilkey v. ooveue Buel Co.; 5. Pai 
Dist, .& Co. 27. 

Sos RI vee v. Jackson Zinc, etc., 
Co., 221 Fed. 209, 186 CCA 619; Mack 
International Motor Truck Corp. v- 
Raining, (Mo. A.) 251 SW 107; Sim- 
rall v. American Multigraph Sales 
Co;,, 112ZeMo.. A. 384, 58 Sw 4377 
Hey eee v. Dougherty, 96 Pa. Super. 


[a] Threat.—A proposal to cancel 
which is a mere threat or an expres- 
sion of an intention to act in the fu- 
ture is not a rescission. Edson v. 
Magee, 43 Pa. Super. 297. 

86. Simrall v. American Multi- 
graph Sales Co., 172 Mo. A. 384, 158 
SW 437; Singmaster v. Hall, 98 Wash. 
134, 167 BP 136. : 

87. Cal.—Ghirardelli v. 
mott, 22 Cal. 539. 

Ga.—Smith v. Columbia Jewelry 
Co., 114 Ga. 698, 40 SE 735. 


ee Staley v. Lyman, 151 Ill. A. 


McDer- 


Iowa.—Bamberger v. Burrows, 145 
Iowa 441, 124 NW 333. 

Nebr.—Hamilton Brown Shoe Co. v. 
Milliken, 62 Nebr. 116, 86 NW 913. 


88. U. S.—Grainger Bros. Co. vy. 
Amsinck, 15 F. (2d) 829; Lebanon 
Valley Iron, etc.’ Co. v. American 


Shipbuilding, etc., Corp., 279 Fed. 859. 


Ala.—McFadden v. Henderson, 128 
Ala. 221, 29 S 640. 


Cal.—Alaska Salmon Co. v. Stand- 
ard Box Co., 158 Cal. 567, 112 P 454. 


Mass.—Edison Fixture Co. v. Mac- 
caferri, 250 Mass. 460, 146 NE 3. 


Mich.—Groenland Vv. Phoenix 
Sprinkler, ete., Co., 240 Mich. 621, 216 
NW 4381. 


Minn.—Larson Vv. Minneapolis 


Threshing Mach. Co., 92 Minn. 62, 99 
NW 623. 
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ration’® by the party seeking to rescind or his au- 
However, a method of rescission 
provided by the contract need not be followed in 
order to rescind for fraud;®! a formal rescission is 
not necessary where there is a total failure of con- 
sideration;®? and notice of rescission is held to be 
unnecessary where time is of the essence of the 
contract,®°* the property is worthless for any pur- 
pose,®+ or the other party has abandoned or repudi- 
ated the contract or a material provision thereof.®® 


In some cases a breach of 
contract by one party is a ground for rescission by 
the other party,°® but it is not itself a rescission.°* 


Unaccepted offer to rescind cannot have effect as 
a rescission by consent or agreement,?® but it may be 
effective as a rescission by the party making it where 
he has an absolute right of rescission.®® 


thorized agent.°° 


Breach of contract. 


Letter or telegram. A rescission 
Mo.—Marth v. Wiskerchen, se Mo. 
A. 515, 172 SW 410. 


Nebr.—Sherrill v. Coad, 92 Nebr. 
406, 138 NW 567; McCormick Har- 
vesting Mach. Co. v. Knoll, 57 Nebr. 
790, 78 NW 394; Jones v. Wessel, 40 
Nebr. 116, 58 NW. 7238. 


N. Y.—Rubber Trading Co. v. Man- 
hattan Rubber Mfg. Co., 221 N. Y. 
120, 116 NE 789; Hutt v. Hausman, 
118 Misc. 448, 198 NYS 452; Wolins 
v. Conrad, 172 NYS.216. 

N. D.—Fuller v. Fried, 57 N. D. 824, 
224 NW 668. 


Oh.—McClarran v. Longdin-Brugger 
Co., 24 Oh. A. 434, 157 NE 828. 


Pa.—Atlantie City Tire, etc., Corp. 
v. Southwark Fdy., etc., Co., 289 Pa. 
569, 187 A 807; Wright v. Bristol 
rei vind Leather Co., 257 Pa. 552, 101 


Tenn.—McClure vy. 
Sneed 718.) 

vVt.—Angel v. Bashaw, 83 Vt. 252, 
73 A 23, 18 ArnCas 449. 


Williams, 5 


{a] Statutes in some jurisdictions 
require notice. See statutory provi- 
sions. ; 

[b] Notice or announced purpose 


must be adhered to (1) in order to 
be effective. Thomas v. Puffer Mfg. 
Co., 211 Ky. 695, 277 SW 1022; Dalt- 
on Adding Mach. Sales Co. v. ‘Wicks, 
(Tex. Civ. A:).283 SW 642. (2) Subse- 
quent acts as waiver or estoppel see 
supra § 254 

Notice to’ perform as condition pre- 
cedent after waiver see supra § 266. 


’ 89. Iowa.—Bamberger v. Burrows, 
145 Iowa 441, 124 NW 333. 

Minn.—J. I, Case Threshing Mach. 
Co. v. Bargabos, 143 Minn. 8, 172 NW 
882. 

Nebr.—Hamilton Brown Shoe Co. v. 
Milliken, 62 Nebr. 116, 86 NW 913. 

N. Y.—Metallograph Corp. v. Arma 
Engineering Co., 205 App. Div. 100, 
199 NYS 347 [app dism 236 N. Y. 
675, 142 NE 331]. 


Pa.—Atlantic City Tire, ete., Corp. 
v. Southwark Fdy., etc., Co., 289 Pa, 
569, 1387 A 807. 


vt.—Angel v. Bashaw, 82 Vt. 252, 
73 A 23, 18 AnnCas 449 


Wash.—Kracke v. Gohan, 121 Wash. 
253, 208 P 1100. 


Sask.—Lambert v. Slack, 20 Sask. 
LL, 422, [1926] 2 DomLR 166, [1926] 
1 WestWkly 614. 

[a] Any overt act evidencing an 
intention to rescind is sufficient. J. 
I. Case Threshing Mach. Co. v. Barga- 
bos, 143 Minn. 8, 172 NW 882. 


‘[b] Bringing action (1) may be 


SALES 


of a contract of 


sufficient. Hamilton Brown Shoe Co. 
v. Milliken, 62 Nebr. 116, 86 NW 913. 
(2) Action by seller see infra § 273. 
(3) Action by buyer see infra § 274. 


{c] Erroneous termination under 
forfeiture clause.—Although a party, 
under an erroneous belief as to his 
rights, proceeds to terminate the con- 
tract under a forfeiture clause, yet 
where there is a breach by the other 
party, the action of the first party 
is in legal effect an election to re- 
scind upon a breach. Standard Wood 
a v. Iiall, 239 Fed. 241, 152 CCA 


{[d] Conduct which is not even at- 
tempt to rescind is insufficient. Block 
v. Martin, 150 Mo. A. 82, 129 SW 715. 


[e] Silence while the other party 
is performing is inconsistent with 
any claim of rescission. Angel Vv. 
Bashaw, 82 Vt. 252, 73 A 23, 18 Ann 
Cas 449. 


90. Creasy v. Gray, 88 Mo. A. 454; 
St. Paul Second Nat. Bank v. Larson, 
80 Wis. 469, 50 NW 499. 

91. Groueb v. Wilson, 183 Cal. 576, 
191 P 916 

[a] If it were otherwise, a party 
would be bound by the very contract 


he is seeking to avoid. Crouch v. 
Wilson, 183 Cal. 576, 191 P 916. 

92. Hot-N-Kold Corp. v. Todd, 
(Cal. A.) 288 P 687; De Bakcsy v. 


Strain, 61 Cal. A, 518, 215 P 105. 


93. Home Guano Co. v. Interna- 
tional Agricultural Corp., 204 Ala. 
274, 85 S 713; Lowy v. Rosengrant, 
196 Ala. 337, 71 S 439. 


94. Hoffman v. Wisconsin Lum- 
ber Co., (Mo, A.) 262 SW 414. 


95. Town v. Jepson, 133 Mich. 673, 
95 NW 742; McCaull-Dinsmore Co. 
v. Jackson, 57, Mont. 555, 189 P 771. 


[a] Buyer’s unequivocal refusal 
to accept goods waives the necessity 
for notice of rescission by the sell- 
er. Cate v. Michigan Coffee Co., 229 
Mich. 357, 201 NW 477. 

96. See supra §§ 238-248. 

97. Norfolk Hosiery, ete., Mills 
Co. v. Aitna Hosiery Co., 124 Va. 221, 
98 SE 43. 

[a] Refusal to perform (1) is not 
a rescission or a notice thereof. 
Wolins v. Conrad, 172 NYS 216. Con- 
tra Riendeau v. Bullock, 20 NYS 976 
[rev on other grounds 147 N. Y. 269, 
41 NE 561]. (2) While a contract 
of sale is, in a sense, terminated 
where it is no longer being performed 
by either party, one party having 
refused to perform and such refusal 
rendering performance by the other 
party impossible, such termination is 
in no wise equivalent to a rescission. 


[§ 272 


sale may be made by letter;* but an attempted can- 
cellation by telegram is of no binding force or effect 
until it is received by the sendee;? 
the contents of a particular letter® or telegram! may 
be insufficient to effect a rescission. 


Statement of grounds. 
necessary to state the fact of rescission ;° 
sons on which the rescission is based need not be 
specified,® at least where the other party apparently 
does not desire information ;7 and the only right of 
the other party in this regard is to be informed of 
the reasons upon inquiry “within a reasonable time 
after notice of rescission has been given.® 

Question for jury. Whether the acts of a party 
have been such as to amount to a rescission is a ques- 
tion of fact to be submitted to the Jury: with ap- 
propriate instructions,?° 


and, of course, 


it is only 
the rea- 


In rescinding, 


Interboro Brewing Co. v. Independ- 
ent Consumers’ Ice Co., 83 Misc. 119, 
144 NYS 820. (8) Termination gen- 
erally see supra § 208. (4) Refusal 
to accept or pay for property as re- 
scission see infra § 274 

Countermanding performance as 
breach, rather than rescission see su- 
pra § 232. 


98. See supra § 228. ~ 


99. Comer v. Franklin, 169 Ala. 
573, 53 S 797; Hysko v. Morawski, © 
230 Mich. 221, 202 NW 923; Morrill 
v. Aden, 19 Vt. 505. 


1. Howe v. Fulton, 225 Ill. A. 589; 
King v. Faist, 161 Mass. 449, 37 NE 
456; Turner Lumber Co. v. Tonopah 
Lumber Co., 38 Nev. 338, 145 P 914, 
153 P 254; John A. Roebling’s Sons 
Co. v. Washington Alaska Bank, 56 
Wash. 102, 105 P 174. 


2. Western Union 
Hazlehurst Oil Mill, 
Miss. 372, 77'S 187. 


3. Tennessee Fertilizer Co. v. In- 
ternational Agricultural Corp., 146 - 
Tenn. 451, 243 SW 81. 


{a] Even though word “rescind- 
ed” is employed in a letter, the con- 
text may show that the party us- 
ing it did not intend to treat the 
contract as absolutely ended for all 
purposes, but, on the contrary, in- 
tended to continue it for the purpose 
of an action for damages thereon. 
Plunkett v. Comstock-Cheney Co., 211 
App. Div. 737, 208 NYS 93. 


4 Simpson v. Emmons, 
LA 5299 A 6b Sse. 


5. Tinius Olsen Testing Mach. Co. 
v. Wolf Co., 297 Pa. 158, 146 A 541. 


6. Tinius Olsen Testing Mach. Co. 
v. Wolf Co., supra. See Hull v. Ray, 
(Cal. A.) 287 P 547 (assuming that 
this is true, but holding that a no- 
tice of rescission is invalid where 
it assigns a single specific ground of 
rescission which is false or errone- 
ous). : f 

7 Cox v. Cline, 147 Iowa 353, 126 
NW 38380. 


8. Tinius Olsen Testing Mach. Co. 
v. Wolf 'Co., 297 Pa; 153,°146 A. 541. 


9. Lamborn vy. Palmetto Grocery 
Co., 284 Fed. 427; Claflin xv. Con- 
tinental Jersey Works, 85 Ga. 27, 11 
SE 721; Bamberger v. Burrows, 145 
Iowa 441, 124 NW 3383; Sansone v. 
Be Ud Spekce Corp., 106 Kan. 279, 187 


[a] Whether alleged rescission 
was made Known to the other party 
is a question for the jury. Ray Motor 
aa v. Stanyan, 123 Me. 346, 122 A 

74, 


10. 


Tel. 
ete; 


Cornus 
Cos, alil'é 


116 Me. 


Lamborn v. Palmetto Grocery 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 


~ §§ 273-274] 


[§ 273] (2) By Seller.1! Ordinarily there is a 
rescission by the seller where he retakes the prop- 
erty by action!? or otherwise;!* but under some 
cireumstances the rule is inapplicable;+* and in 
some,?® although not other,!® cases it is held that a 
mere demand for the return of the goods does not 
amount to a rescission. <A rescission takes place 
where the seller uses the property as his own after 
retaking possession and before a resale,!7 or where, 
after reacquiring possession of the property, he re- 
fuses to turn it back to the buyer on the terms fixed 
by the contract;18 but a direction to a warehouse 
company not to surrender possession of the property 
until the seller learns whether the buyer intends to 
settle certain dishonored checks is not a disaffirm- 
ance or rescission of the contract;1® and where the 
buyer makes an assignment for the benefit of credi- 
tors after delivery, and resale by the buyer, of part 
of the goods, a detention of the remainder merely 
as security for the price is not a rescission.?° A re- 
sale of the goods by the seller will be regarded as a 
rescission?! where the resale is wrongful,?? but not 
where it is in consequence of the buyer’s refusal to 
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carry out his contract,?° or is made by the seller as 
agent of the buyer to protect the interests of the 
parties.24 A contract for the sale and delivery of 
coal from a particular mine owned by the seller is 
repudiated by a sale of the mine.?° 


“Matters relating to consideration. The contract of 
sale is not rescinded by returning to the buyer the 
money, notes, and other papers given for the proper- 
ty;?° but the failure of the seller to return or offer 
to return a partial payment made by the buyer may 
be given weight in arriving at the conclusion that 
the seller did not rescind.?7 A request by the seller 
that the buyer give him a note properly indorsed, in 
place of the note given, which was made payable to 
the maker’s order but was not indorsed by him, is 
not an annulment of the sale.?® 


_[$ 274] (3) By Buyer. It is held that the con- 
tract is rescinded where the buyer accepts as an 
anticipatory breach a statement of the seller or his 
agent that he will be unable to deliver within a rea- 
sonable time.*® A refusal of the buyer to accept the 
property may,®° but under some circumstances does 
not,*+ amount to a rescission. Likewise, a return or 


Co., 284 Fed. 427; Sansone v. Stude- 
baker Corp., 106 Kan. 279, 187 P 673. 

11. Stoppage in transitu as not 
hy ie ams rescission see infra 


12. Conn.—Soper Lumber Co, v. 
Halsted, etc., Co., 73 Conn. 547, 48 
A 425. 

Del.—Fait, etc., Co. v. Truxton, 17 
Del. 24, 39 A 457. 

Ind.—Thompson v. Peck, 115 Ind. 
512, 18 NE 16, 1 LRA 201; Mahoney 
v. Gano, 2 Ind. A. 107, 27 NE 315. 


N. Y.—Morris v. Rexford, 18 N. 
Y. 552; Thompson v. Fuller, 5 Silv. 
Sup. 41, 8 NYS 62, 16 NYS 486; 


Wallace v. O’Gorman, 3 Silv. Sup. 
441, 6 NYS 890 [aff 126 N. Y. 638, 
27 NE 411]; Crossman v. Universal 
Rubber Co., 57 N. Y. Super. 459, 
NYS 539 [rev on other grounds 127 
Ney, 34, 27 NE) 4007 13 LRA 91). 

Pa.—Mann v. Salsberg, 17 
Res 280. 

C.—Bacon v. a cealey: 34.8, -C. 

Ta. S40, 51 AmD 64 


Tex.—Heinze v. pias 4 Tex. Civ. 
A. 599, 28 SW 704. 

13. Cal.—California Restaurant 
Equipment Co, v. Weber, 101 Cal. A. 
646, 281 P 1040. 

Iowa.—Kearney Milling, etc., Co. v. 
Union Pac. R. Co., 97 Iowa 1719, 66 
NW 1059, 59 AmSR 434. 


N. Y.—Sloane v. Van Wyck, 4 Abb.’ 
Dec. 250, 5 Transcr. A. 98. 


Okl.—Newcomer v. Sheppard, 51 
Ok. 335, 152 P 66. 


S. D.—Greder v. Stahl, 22 S. D. 139, 
115 NW 1129. 

Tex.—Raby v. Frank, 12 Tex. Civ. 
A. 125, 34 SW 777. 


vVt.—Martin v. Eames, 26 Vt. 476. 


Wis.—Shores Lumber Co. vy. Claney, 
102 Wis. 235, 78 NW 451. 


14. See cases infra this note. 


[a] Thus (1) the mere issuance of 
a writ of replevin for the property is 
not an act or notice of election to re- 
scind, as, until it is executed, the writ 
may be abandoned or withdrawn, 
Stoeser v. Springer, 7 Ont. A. 497. 
(2) The defeat of the seller in replev- 
in is not a rescission of the sale which 
will bar an action for the_ price. 
Ames vy. Moir, 130 Ill. 582, 22 NE 535 
[aff 27 Ill, A. 88]. (3) An ‘attachment 
in aid of an action for the price is 
not such an action for the recovery 
of the goods as will constitute an 


Pa. 


election to rescind. Hollis v. Fried- 
man, 112 Ga. 699, 37 SE 971. (4) A 
wrongful retaking amounting to a 
conversion of the goods does not op- 
erate aS a rescission. Baumann v. 
Moseley, 73 Hun 40, 25 NYS 882 [aff 
145 N. Y. 620, 40 NE 163]. (5) Tak- 
ing possession for the purpose of 
foreclosing a mortgage on the goods 
is not a rescission. Avery Planter 
Co. v. Peck, 86 Minn. 40, 89 NW 1123. 
(6) Proof that a collector for the sell- 
er of farm machinery removed a drive 
belt, but promptly returned it on the 
written demand of the purchaser, 
coupled with the statement that he 
would pay the amount due as soon as 
possible, is not sufficient to support an 
allegation that there was a volunta- 
ry retaking of the machinery and a 
cancellation of the contract. Ad- 
vance-Rumely Thresher Co. v. Ter- 
pening, 58 Mont. 507, 193 P 752. (7) 
Where the seller does not contract to 
install a tank sold by him, but gra- 
tuitiously undertakes to, and does, in- 
stall it, and afterward, without the 
buyer’s consent, removes it at the in- 
stance of a city fire inspector, casts 
it aside on the buyer’s premises, and 
there leaves it in a good, but useless, 
condition, there is no rescission of the 
contract. Parcel Delivery Co. v. 
American Oil Pump, ete., Co., 25 Ga. 
A. 659, 104 SE 27. 


Acceptance of tendered return as 
rescission by consent see supra § 231. 


15. Mottram v. Heyer, 5 Den. (N. 
Y.) 629; Hathaway v. O’Gorman Co., 
26 R. I. 476, 59 A 397. 


16. Mulroney Mfg. Co. -v. Weeks, 
185 Iowa 714, 171 NW 386 (demand up- 
on buyer’s assignee made immediate- 
ly upon discovery of ground for re- 
scission). 

17. Lambert v. Slack, 20 Sask. L. 
422, [1926] 2 DomLR 166, [1926] 1 
WestWkly 614. 

18. Daly v. Behrens, 118 Mise. 465, 
194 NYS 581; Dunn v. Barish, 32 Oh 
A. 310, 166 NE 912. 

19. Arnold v. Chandler Motors, 244 
Mass. 210, 138 NE 574. . 

20. Patten’s App., 45 Pa. 151, 84 
AmD 479. 

21. JIowa.—kKearney Milling, etc., 
Co. v. Union Pac. R. Co., 97 Iowa 719, 
66 NW 1059, 59 AmSR 434. 

N. Y.—Fancher v. Goodman, 29 
Barb. 315;. Grouse v. Wolf, 4 Misc. 
535, 24 NYS 703. 


Pa.—Central Nat. Bank v. Galla- 


gher, 163 Pa. 456, 30 A 212. 
Tenn.—McClure v. Williams, 5 
Sneed 718. ‘ : 
Wis.—Shores Lumber Co. v. Claney, 
hee wet 235, 78 NW 451. 


g.—Gomery v. Bond, 3 M. & S. 
a78, “105 Reprint 653. 


N. S.—White v. Smith, 28 N. S. 5. 


22. O’Kane v. North American Dis- 
tilling Co., 171 NYS 275. 


23. Hill v. McKay, 94 Cal. 5, 29 P 
406; Hamberger-Polhemus Co. v. 
Lewin, (Cal. A.) 282 P 425; Ashbrook 
v. Hite, 9,Oh. St. 357, 75 AmD 468. 


24 Grist v. Williams, 111 N. CG. 53, 
15 SE 889, 32 AmSR 782; Hulburt v. 
Simpson, 35 N. C. 233 ‘ 

25. Finch v. New. Ohio Washed 
Coal Co., 156 Ill. A. 589. 

26. Saisere v. Studebaker Corp., 
106 Kan, 279, 187 P 678. 

Return as condition precedent to 
rescission see supra § 258. 

27. Wright v. Frank A. Andrews 
Co., 212 Mass. 186, 98 NE 798. 


28. Walle v. Douglas, 136 La. 70, 
66 S 542. 
29. McCutcheon v. Kimball, 136 


Misc. 646, 241 NYS 630 [rev 135 Misc. 
299, 238 NYS 102]. 


_30. Mahony v. Standard Gas En- 
gine Co., 187 Caly 399, 202 P1467" Aq- 
den v. Hart, 161 Mass. 576, 37 NE 742; 
Ackerman v. Voorhies, 33 N. Y. Su- 
per. 487; Pictou Bank v. Harvey, 14 
Can. 8. C. 617, 7 CanLTOceNotes 130; 
Dhompsoni ve Smithy 21 © eee 
(Ont), L3 Don vi. Law, 1280.) Ga Care: 
(Ont.) 460. 


31. See cases infra this note. 


[a] For example, it is held that: 
(1) A refusal of the buyer to accept 
the property is not a rescission un- 
less the seller so treats it. Grays 
Harbor Commercial Co. v. Turnbull- 
Joice Lumber Co., 163 Ill. A. 231. (2) 
The refusal is not a rescission where 
it is retracted before the seller has 
acted thereon. Greaner v. Mullen, 15 
Pa. 200. (3) A refusal of the buyer 
to accept deliveries at times or in 
amounts other than those agreed upon 
does not confer upon the seller a right 
to consider the order canceled. Da- 
vid Schwartz Co. v. Brander, 184 NYS 
639. (4) Where a contract for the 
sale of two cars of cotton seed does 
not limit the size of the cars, a tele- 
gram from the buyer to the seller 
stating that cars containing more 
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tender of, or offer to return, the property by the 
buyer may,*? but does not always,*®*? operate as a 
On the other hand, the buyer does not 
rescind the contract of sale where he merely com- 
plains that. the property is defective,** requests the 
seller to furnish more than the contract requires,*° 
or requests a speedy delivery;°® and the mere fact 
that the buyer contracts to purchase from a third 
person a like quantity of similar property does not 
constitute an election to rescind so as to bind the 


rescission. 


seller.?? 


‘Matters relating to shipment. A mere request or 
suggestion by the buyer for a delay in shipment does 
not constitute a cancellation or rescission of the con- 
tract,®® unless the subject matter is perishable;*° 
but a direction to stop shipments at once, and not 
make any more, terminates the contract,*® unless it 
is contained in a letter which, although written be- 
fore, is not received by the seller until after, the 
goods have been shipped;*! and a refusal by the 
buyer, after numerous requests, to perform his duty 
of furnishing shipping directions justifies the seller 


than fifteen tons will not be accepted 
is not a renunciation of the contract. 
Beaumont Cotton Mill Co. v. Sanders, 
(Dex. (Civ. +A.) 208) SWii372. 15). The 
statement of the buyer that he will 
* reject lumber bought under a contract 
for culls, if it is all of a certain width, 
is not a rescission, if the lumber is 
not all of such width. White Pine 
Lumber Co. v. Manufacturers’ Lum- 
ber Co., 191 Mich. 390, 158 NW 124. 
(6) Where the seller delayed filling 
orders until the buyer’s customers re- 
fused to accept the property, and, atl 
that the buyer did was to apprise the 
seller of that fact, such conduct on 
the part of the buyer did not amount 
to an unconditional cancellation and 
was not intended as such. Schwab 
Safe, etc., Co. v. Snow, 47 Utah 199, 
152 P1171. (7) Where the sale is ex- 
ecuted, the goods having been speci- 
fied, a partial payment made, and title 
having passed to the buyer, his re- 
fusal to accept the goods as tendered 
cannot, without the seller’s consent, 
effect a rescission of the sale. Bene 
der v. Lundberg, 152 Ill. A. 326. 


32. Ala.—Continental Jewelry Co. 
v. Pugh Bros., 168 Ala. 295, 53 S 324, 
AnnCas1912A 657; Fuller v. Chenault, 
157 Ala. 46, 47 S 197. 


Iowa.—Berkey  v. 
Iowa 76, 99 NW 710. 


Minn.—Close vy. Crossland, 47 Minn. 
500, 50 NW 694. 


Mo.—Spivey v. Gee, (A.) 200 SW 
726; Boeker v. Crescent Belting, etc., 
Co., 101 Mo. A. 429, 74 SW 385. 


N. H.—Spaulding v. Hanscom, 67 
N. H. 401, 32 A 154. ; 


N. Y.—Cushman vy. De Mallie, 46 
App. ‘Div. 379,61 NYS 878; Apex 
Chemical Co. v. Compson, 171 NYS 60. 


vVt.—Gates v. Bliss, 43 Vt. 299. 


Wis.—Wilson v. Solberg, 145 Wis. 
573, 130 NW 472. 


[a] Rule applied where the return, 
offer to return, or request to take 
back is made with a view to rescis- 
sion and is accompanied by: (1) An 
explanation of the purpose thereof, 
Continental Jewelry Co. v. Pugh Bros., 
168 Ala. 295, 58 S 324, AnnCas1912A 
657. (2) Notice of a breach of war- 
ranty. Wilson vy. Solberg, 145 Wis. 
573, 130 NW 472. (3) A request for 
return of a payment made or cancel- 
lation of a note given. Hysko v. Mor- 
awski, 230 Mich. 221, 202 NW_ 923; 
Spivey v. Gee, (Mo. A.) 200 SW 726. 


Lefebure, 125 


SALES 


nul the sale.*® 


tract.*° 


him.®° 


eral. 


Accepted return as rescission by 
consent see supra § 231. 


Return, tender, or offer as condition 
precedent see supra § 260. 

33. See cases infra this note. 

[a] Thus a rescission does not 
arise from: (1) A return of the goods 
for the purpose of having them re- 
placed by other goods conforming to 
contract requirements. Mason v. 
Smith, 130 N.Y. 474, 29 NE 749; 
Rosenberg v. Rosenzweig, 173 NYS 
421. (2) A return of, or offer to re- 
turn, only part of the goods. Cohen 
v. James Millar Co., 266 Mass. 55, 164 
NE 820; Kanson Hat, etc., Mfg. Co. 
v. Blakeney, 142 Miss. 851, 108 S 139. 
(3) An offer to return which is mere- 
ly a tentative suggestion or statement 
made in the process of negotiation for 
a settlement, and is not made in such 
a decisive way as to evidence an elec- 
tion to rescind. Sorenson v. Keesey 
Hosiery Co., 244 N. Y. 73, 154 NE 826. 
(4) A return of the goods with the 
statement that they are defective and 
that the buyer has replaced them 
from other sources at a price greater 
than the contract price. Marks v. 
Stroock, 203 NYS 112. (5) A return 
of a warehouse receipt, where it is 
not assented to by the seller. Edson 
v. Magee, 43 Pa. Super: 297. (6) 
A notice from the buyer to the seller 
that a charge for storage will be 
made unless the property is removed 
within forty-eight hours. Posner v. 
Fink, 168 NYS 1082 (where the only 
real dispute between the parties re- 
lates to the price). 


34. Ill—Ide v. Brody, 156 Ill. A. 
479. : 


La.—McDermott v. Cannon, 14 La. 
Ann. 313 


N. Y.—Borgfeldt v. Wood, 92 Hun 
260, 86 NYS 612, 8 NYAnnCas 46. 


Pa.—Spiegelberg v. Karr, 24 Pa. Su- 
per. 339. 


Wis.—Churchill v. 
540. 


[a] Rule applied.—A buyer does 
not rescind the contract where he 
does nothing more than notify the 
seller that part of the property ship- 
ped does not conform to the contract, 
ask for a reduction in price, and sug- 
gest a satisfactory adjustment, as to 
such part. Penn Lumber Co. v. Han- 
over Bending, etce., Co., 96 Pa. Super. 
16. 


35. 


Price, 44 Wis. 


Henry Paper Co. v. Columbia 


[§§ 274-275 


in treating the contract as rescinded by the buyer.*? 


Matters relating to payment. 
buyer to pay for the property does not of itself an- 


The failure of the 


Also, a stoppage of payment of a, 


.check for the purchase price does not of itself work 
a rescission of the contract of sale,#* but, in con- 
nection with other matters, it may do so.*® 
other hand, a refusal of the buyer to make payments 
is ordinarily a rescission, repudiation, or termination 
of the contract,#® and may be so treated by the sell- 
er;*7 but a rescission does not arise from a refusal 
to pay where it is based upon a mistake of fact and 
the letter containing it shows that the buyer con- 
siders the contract as still in force.*® 
or counterclaim to recover back the consideration 
paid by the buyer is in effect a rescission of the con- 

Also, the buyer rescinds when he assigns 

his claim for recovery back of the payment made by 


On the 


An action 


[§ 275] (4) Action for Rescission®!—(a) In Gen- 
Where grounds therefor exist,°? rescission of 
a contract of sale may be had in an action or suit®? 


ee Bag Co., 185 Fed. 464, 107 CCA 


36. Mawhinney v. Millbrook Wool- 
en Mills, 234 N. Y. 244, 187 NE 318. 


ei Staley v. Lyman, 151 Ill. A. 


38. Brockenbrough vy. Champion 
Fibre Co., 176 Fed. 840, 100 CCA 310; 
Vittelle v. Caravetta, 207 Ill. A. 374. 


ae Bigelow v. Chapman, 43 Ill. A. 


40. Lonsdale Grain Co. v. Canton 
Milling Co., 195 Mo. A. 452, 193 SW 
853; Wildberg Box Co. v. Darby, 143 
Tenn. 73, 223 SW 855. 


41. J. K. Armsby Co. v. Raymond 
Bros.-Clarke Co., 90 Nebr. 553, 134 
NW 174 [reh den 90 Nebr. 773, 134 
NW 920]. 


42. Long Bell Naval Stores Co. v. 
Central Commercial Co., 178 Ill. A. 


43. Farmers’ Cotton Oil, etc., Co. 
v. Ward, 170, Ala. 491, 54 S 5133 
eran v. Cohen, 121 Wash.’ 253, 208 


44. Seldomridge v. Farmers’, etc., 
Bank, 87 Nebr. 531, 127 NW 871, 130 
NW 848, 30 LRANS 337 [foll Hayes, 
ete., El. Co. v. Farmers’, etc., Bank, 
87 Nebr. 536, 127 NW 872]. 

45. 
ASeO05 LST SP 77. 


46. Lonsdale Grain Co. v., Canton 
Milling Co., 195 Mo. A. 452, 193 SW 
853; J. K. Arnisby Co. v. Grays Har- 
bor Commercial Co., 62 Or. 173, 123 
P 32; Schroeder v. Hotel Commercial 
Co., 84 Wash. 685, 147 P 417. 


47. Long Bell Naval Stores Co. v. 
Central Commercial Co., 178 Ill. A. 7. 


_ 48. Midland R. Co. v. Ontario Roll- 
ing Mills, 10 Ont. A. 677. 


49. De Bakcsy v. Strain, 61 Cal. 
A. 518, 215 P 105; Glover Mach. 
Works vy. Cooke-Jellico Coal Co., 173 
Ky. 675, 191 SW 516; Lloyd-Garret- 
son Co. v. Marvin, 128 Or. 191,.274 P 
128. See Grainger Bros. Co. v. Am- 
sinck, 15 F. (2d) 329 (recognizing the 
rule, but holding it inapplicable un- 
der the circumstances). 


50. Lloyd-Garretson Cc vy. 
vin, 128 Or. 191, 274 P 128. 


51. Other actions as constituting 
rescission or notice thereof see supra 
§§ 2738, 274. 


52. See supra §§ 232-248. 
53. See cases infra this note. 


Mar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Alchian v. MacDonald, 40 Cal. 


An 
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where the action or suit is brought in equity and 
there is a ground for equitable jurisdiction;>* but 
rescission will not as a rule be granted in an action 
on the contract,°> and some ground for equitable 
jurisdiction is, of course, necessary to entitle plain- 
tiff to relief in equity;°® where the remedy at law 
to recover back the price paid®’ is adequate, the 
court will not entertain an action in equity by the 
buyer to rescind an executed contract for fraud.®® 
In a few jurisdictions a contract of sale may be re- 
seinded only by a judgment or decree in an action,®® 
and not by the election of a party to rescind.®° 
der some code provisions®! and the construction 
placed thereon, an action for a reduction of the price 
is ineluded in an action to rescind®? and is not de- 
feated by the failure of the latter action.®* 


Parties. 
[a] 


The buyer cannot have 


] <Actions construed to befor 
rescission.—Clark v. McGetchie, 49 
Iowa 437; City Light, etc., Co. v. St. 
Mary’s Mach. Co., 170 Mo. A. 224, 
156 SW 83; Groj ean v. Darby, 135 
Mo. A. 586, 116 SW 1062; Jenkins v. 
Northwestern Pipe, ete., Cond Chex. 
Commn,. A.) 299 SW 857; Laminack 
We Black, (Tex. Civs A:).3 SW..(2da) 
824; Jesse French Piano, ‘ete., “Co. 
v. Garza, 53) exs Civ “As 346, 116 SW 


150; Greenwood v. International 
Harvester Co., 122 Wash. 603, 211 P 
eis 

[b] Cross action construed not to 


be for rescission.—Kimball v. Amund- 
sen, (Tex. Civ. A.) 188 SW 729. 


54. Ala.—Hafer y. Cole, 176 Ala. 
242, 57 S 757; Scruggs v. Driver, 31 
Ala. 274. 

Ky.—Wood v. Yeatman, 15 B. Mon. 
270; Bohannon v. Kerr, 1 B. Mon. 
87; Hardwick v. Forbes, 1 Bibb. 212. 


Md.—Baltimore Sugar Refining Co. 
v. Campbell, etc., Co., 83 Md. 36, 34 
A 3 

N. Vie Mayne v. Griswold, 5 N. Y. 
Super. 463. 

Utah.—Summers Provo 
ete;, Co., 53 Utah 320. 178 P 916. 


Wash.—Hager v. Scott, 125 Wash. 
635, 216 P 840. 


[a] Cross bill.—In an action by 
the seller to enforce his lien, the buy- 
er may obtain a rescission by cross 
bill Spoor vy. Tilton, 979 Va. a0, oo 
SE 609. 

Cancellation of instruments gener- 
ally by court of equity see Cancella- 
tion of Instruments 9 C. J. p 1154. 
Pe Carter v. Walker, 31 S. C. L. 

56. Gorman v.. Joens, 
845, 179 NW 138. 

57. See infra §§ 1056-1087. 

58. Schank v. Schuchman, 212 N. 
Y.) 352) 106) NEY 187; Walter vy. Gar- 
land Auto. Co., 164 App. Div. 183, 149 
NYS 653. 


Fdy., 


189 Iowa 


59. Ocejo v. International Banking 
Corp., 27 Philippine 631. 

60. Ocejo v. International Banking 
Corp., supra. 

me See code provisions. 


Ehrlich v. Roby Motors Co., 
166 Aha. 56%. 147 (S75902 


63. Ehrlich v. Roby Motors Co., 
supra Nea Peterson v. Burn, 3 La. 
Ann, 655]. 

64. El Campo Ice, etc., Co. v. Tex- 
as Mach., etc., Co., (Tex. "Civ. A.) 147 
SW 338 (action by assignee of seller 
against buyer). 


65. Mulready y. Pheeny, 252 Mass. 
379, 148 NE 132. 

66: Stevenson y. Marble, 84 Fed. 
An [app dism 90 Fed. 830, 32 CCA 
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fense.°7 


Un- 


rescission in an 


{a] Tender of payment by the 
buyer after the institution of a suit 
by the seller to rescind for nonpay- 
ment of the price does not prevent 
rescission as of right, or as a matter 
of course, under the provisions of 
the Louisiana code. Atkins v. Gar- 
rett, 252 Fed. 280. 


67. Jackson vy. Foley, 53 App. Div. 
97, 65 NYS 920: 


68. Pleading and evidence of re- 
scission in action for price see infra 
§§ 994, 1006. 


69. Garrett v. Atkins, 261 Fed. 
587 [certiorari den 252 U. S. 580, 40 
SCt 345, 64. I. ed. 726]; > Craven: v. 
Larson, 7 Alaska 168. 

[a]. Requirements of certainty 
should be met.—Orange Belt Land 
Exch, v. Speer, (Fla.) 129 S 779. 


{b] Complaint or petition held 
sufficient (1) to state a cause of ac- 
tion (Consolidated Garage, etec., Co. 
v. Dilts, 79 Ind. A. 287, 137 NE’ Gt) 
(2) as against a general demurrer 
(Klein v. Wells, (Tex. Civ. A.) 261 
SW 389; Jesse French Piano, etc., 
Co. v. Garza, 53-Tex. Civ. A. 346, 116 
SW 150; Petfalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893). 


[ec] Express warranty held al- 
leged.—Morris v. Fiat Motor Sales 
Co., 32 Cala A. 315, 162 P6638: 


[ad] Cross hill held not to admit 
facts precluding rescission.—Kim- 
ball v. Amundsen, (Tex. Civ. A.) 188 
SW 729. 


70. Dowden v. Arthur, 8 La. A. 
348" Pouey v- Surle, 8 la. A. 191; 
Ferguson v. Adams Motor Car WON a 
La. A. 595; Wooley v. Darnell-Berry 
Horse, etc., Co., 5 La. A. 278. See 
Junius Hart Piano House v. Tauzin, 
5 -Lua. A. 495, 497 (‘while there is a 
distinction in the position of a seller 
who undertakes to enforce specific 
performance, and of the buyer to re- 
seind a sale, the difference relates to 
the burden of proof’’). 


[a] Burden of proof to show the 
acceptance of an option to buy is on 
the buyer. Neill v. Hitchman, 201 
Pa. 207, 50 A 987. 


[b] Evidence held sufficient to: 
(1) Sustain findings. Meinecke  v. 
Hraser, 69 -Cal. A. 688, 232 P 499; 
Smith v. Columbus Buggy Co., 40 
Utah 580, 123 P 580. (2) Show that 
defendant manufacturer, in accepting 
an order from his agent, had notice 
that it was in behalf of the purchaser. 
J. I. Case Threshing Mach. Co. v. Ra- 
chal, (Tex. Civ. A.) 194 SW 418... (3) 
Show that there was a sale and ac- 
ceptance of the steam plow in ques- 
tion, with knowledge on the part of 
plaintiffs that it was not a new one, 
but on promises by defendant that it 
should be made perfect. Geiser Mfg. 
Co. v. Lunsford, (Tex. Civ. A.) 139 SW 
64. (4) Show that the property was 
in bad condition before delivery, and 


action to which the seller is not a party. 
tion by the seller to rescind for fraud, a person who 
has contracted to purchase the proper ty when, and if, 
it is recovered back from the buyer will not be al. 
lowed to intervene.®® 


It is no defense to an action for rescission that 
the ground of rescission was removed after the suit 
was brought;** and in an action by the buyer of a 
business his incompetency to manage it is not a de- 


[§ 276] (b) Pleading 
General. A party seeking rescission of a contract of 
sale in an action must plead®® and prove’® a cause 
‘of action; he must plead’+ and prove’? a ground for 
rescission; and where he is the buyer, he must also 
plead’* and prove** a return or tender of, or offer 
to return, the property, or at least, in his pleading, 


[5d Crdi Weve 


64 Tn an ac- 


and Hvidence®t—aa. In 


was not: put in good condition there- 
after. Clemens v. Testard, 6 La. A. 
(Orleans) 177. (5) Show that plain- 
tiff seller was damaged in the amount 
of nine thousand dollars by defend- 
ant’s breach of contract for the first 
year of a three years’ contract. Pet- 
oe WeVVae ner u5 2) a lA eto oie 


71. Houghtaling v. Hills, 59 Iowa 
287, 183 NW 305; Oswego Starch Fac- 
tory v. Lendrum, 57 Iowa 573, 10 NW 
900, 42 AmR 53; Dorman v. Weak- 
ley, (Tenn. Ch. A.) 39 SW 890. 


[a] Complaint setting out facts 
constituting grounds for rescission 
is sufficient, although it does not 
specifically demand rescission. Ber- 
ny v. Lefebure, 125 Iowa 76, 99 NW 


[b] Petition held not to state any 
ground of equitable jurisdiction.— 
Summers Fiber Co. v. Walker, 109 
SW 883, 38 KyL 153. 


72. U. S.—Hager v. Thompson, 1 
Black 80, 17 L. ed. 41. 

Del.—Freeman v. Topkis, 15 Del. 
174, 40 A 948. 

Ill.—Peterson v. Landell, 208 Ill. 
A. 297. 

Kan.—iohr iv. ge cn wart heres 9 
Kan, A. 215, 59 P 6 


La.—McCarroll ee Co. v. Pa- 
tenotte, 162 La. 99, 110 S 102. 


Mich.—Zucker  v. Karpeles, 
Mich. 413, 50 NW 373. 


N. J.—Garrison y. Technic Elec- 
trical Works, 63 N. J. Eq. 806, 52 A 
1131 [aff 59 N. J. Eq. 440, 45 A 612]. 


N. Y.—Hotchkins v. Martin, 11 
NYS 806; Hotchkins v. Malone Third 
Nat. Bank, 11 NYS 220. 


Tex.—Ragnes_ v. Oliver, (Civ. <A.) 
26 SW (2d) 357; Cole v. Carter, 22 
Tex. Civ. A. 457, 54 Sw 914, 


Wash.—Blake-Rutherford 
Co. Vv." Holt) Mig: Co, 
126 P 418. 


[a] Number of witnesses.—In an 
action to rescind for defects, it is 
sufficient if the defécts are proved by 
one witness. Armor v. Huie, 14 La. 


88 


Farms 
70 Wash. 192} 


346. 

[b] Evidence held to justify con- 
clusion that delay in delivery was 
unreasonable. Boland vy. Smith, 47 
Cal. A. 404, 190 P 825. 

73. Crouch v. Wilson, 183 Cal. 576, 
191 P 916; Lake v. Western Silo Co., 


177 Iowa 735, 158 NW 673; Tilton v. 
ie 199 App. Div. 607, 191 NYS 


74. Crouch v. Wilson, 183 Cal. 576, 
191. P' 916; Charles’ v. Tyler, 25 Ga. 
A. 626, 104 SE 93. 

[a] Evidence held sufficient to 
show, or to warrant a finding, that 
the buyer (1) returned the property 
to the seller (Mooney v. Cyriacks, 185 
Cal. 70, 195 P 922), (2) and acted with 
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make an offer to return.7® Where, in an action by 
the buyer to rescind, the seller pleads waiver,’® he 
has the burden of proving it;7" but where the buyer 
brings suit to rescind after a great lapse of time the 
question of his right is one of election rather than of 
waiver,’® and therefore defendant need not plead 
that plaintiff waived his right to rescind.?® The evi- 
dence received must be admissible under the alle- 
gations of the pleadings®® and not be objectionable 
under the rules governing the admissibility of evi- 
dence in civil actions generally.®+ 


[§ 277] bb. Of Fraud or. Misrepresentation. In 
order to obtain judicial rescission of a contract of 
sale upon the ground of false or fraudulent represen- 
tations, a party must, in some jurisdictions, allege*? 


and prove®* that he relied upon, and was misled or 


deceived by, the misrepresentations; but in other 
jurisdictions it is held that when the buyer has prov- 
‘en that false representations have been made, the 
burden shifts, and the seller is called upon to show 
that they did not influence the purchase.$* As re- 
scission for innocent misrepresentations is author- 
ized,®* it is not necessary to prove that the party 
making the misrepresentations knew that they were 
false®® or that, in making them, he intended to de- 
ceive,** and this is true even though such matters 
are alleged;** but in a few jurisdictions it is held 
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necessary in a case of actual fraud to allege an in- 
tent to deceive,S® although in doing so it is not nec- 
essary to adopt any particular phraseology.®® While 
fraud will not be presumed,*! it need not be proveé 
beyond a reasonable doubt,®? nor need the proof be 
direct. and positive;°? fraud may be shown by cir- 
cumstances®* and declarations of the parties.®> If 
the fraud is based on misrepresentations it must be 
shown what the false statement was;°® and when 
false statements as to financial condition ‘are relied 
on, the falsity of the statements may be shown by 
judicial records,®? or by statements made to a com- 
mercial agency,?® if it is also shown that the buyer 
made such statements.®® In a particular case the 
evidence may be sufficient to sustain a finding that, 
immediately after taking possession of the property, 
the buyer acquired knowledge of the untruthfulness 
of the seller’s representations.t 

Damages. Failure to allege damages from misrep- 
resentations is not fatal to a suit for rescission.? 
Also, the exact amount of damage need not be 
shown,® provided it be in an appreciable sum.* 

[§ 278] (c) ‘Trial and Judgment. In an action to 
rescind tried before a jury,’ issues of fact should 
be submitted to it® with proper instructions.’ How- 
ever, the court may properly refuse to submit an 


reasonable diligence in doing so (Ray 
Motor Co. vy. Stanyan, 123 Me. 346, 
122 A 874). 

,_ {b] Evidence held insufficient to 
support finding of offer to return. 
Crouch v. Wilson, 183 Cal. 576, 191 
P 916. 

75. Lake v. Western Silo Co., 177 
Iowa 735, 158 NW 673. 


Sufficiency of offer in pleading and 
tender at trial see supra § 265. 


76. See case infra this note. 


[a] Plea of waiver construed to 
cover all grounds of rescission al- 
leged by the buyer. J. LeowCase 
Threshing Mach. Co. v. Manes, (Tex. 
Commn. A.) 254 SW 929 [rev (Civ. 
A.) 241 SW 757]. 


Poe. DOSY Wien CACIIACH AUTO. COs, 
Lin Hed. 863, 101 (CCA. 77. 


[a] Evidence held sufficient to 
show that the buyer kept and used 
‘tthe property after he knew that its 
defects could or would not be cured 
by the seller. Houston Motor Car 
Co. v. Brashear, (Tex. Civ. A.) 158 
SW 233. 


78. See case infra note 79. 


79. Mattauch v. Riddell Auto, Co., 
138 Iowa 22, 115 NW 509. 


80. Southern Gas, etc., Engine Co. 
ee toms: (Tex. Civ. A.) 169 SW 
1143. 


{a] Particulars.—Plaintiff will 
mot be allowed to give evidence in 
chief of particulars which he has 
failed to give in response to defend- 
ant’s demand therefor. Hallman v. 
Foundry Products, Ltd., (Alta.) 45 
DomLR 747. 


[b] Evidence held admissible un- 
der pleadings.—Chadron First Nat. 
Bank v. McKinney, 47 Nebr. 149, 66 
NW 280; Underwood y. Jordan, (Tex. 
Civ. A.) 166 SW 88. 


$81. Southern Gas, etc., Engine Co, 
v. Adams, (Tex. Civ. A.) 169 SW 1143; 
Jesse French Piano, etc., Co. v. Garza, 
53 Tex. Civ. A. 346, 116 SW 150. 


[a] Evidence held admissible.—In 
a suit to rescind the purchase of a 
mare, plaintiff is properly permitted 
to testify that he kept the animal 


in a wagon yard at the cost of eighty- 
one dollars, that he knows the cost 
of, oats and‘ hay;> and that At™is a 
reasonable amount to charge for the 
services and feed. McDonald v. Staf- 
ford, (Tex. Civ. A.) 213 SW 732. 

82. Hafer v. Cole, 176 Ala. 242, 57 
S 757; Hahn v. Brickell, 135 Wash. 
Bee P 305, 131 Wash. 212, 229 


[a] Inducement, by false and 
fraudulent representations, to enter 
into the contract held sufficiently al- 
leged. Way v. Siddall, (Tex. Civ. A.) 
299 SW 3138. 


83. Hafer v. Cole, 176 Ala. 242, 57 
S 757;- Hayes v. Weitzel, 251 Mich. 
129, 230 NW 942; Zaleski v. Niemiec, 
247 Mich. 312, 225 NW 600. 


84 Garrison v. Technic Electrical 
Works, 63 N. J. Eq. 806, 52 A 1131 
[aff 59 N. J. Eq. 440, 45 A 612]. 


85. See supra § 234. 


86. Seneca Wire, etc., Co. v. Leach, 
240 N. Y. 1, 159° NE.700. 


87. Bradley v. Fagala, (Tex. Civ. 
A.) 25 SW (2d) 255. 


88. Carter v. Cole, (Tex. Civ. A.) 
42 SW 369. 


89. Hall v. Mitchell, 59 Cal. A. 
743, 211 P 858. 

90. Hall v. Mitchell, supra. 

91. Fish v. Cleland, 33 Ill. 238. 

92. Sparks v. Dawson, 47 Tex. 138. 
* [a] Buyer must show by pre- 
ponderance of evidence that repre- 
sentations alleged were false, made 
by defendant, and relied on. Hayes 
Yo tMentae 251 Mich. 129, 230 NW 
942. 
[b] Evidence held insufficient to 
justify rescission for false represen- 
tations of contract to purchase con- 
fectionery business. Hayes v. Weit- 
zel, 251 Mich. 129, 230 NW 942. 
ee Sheridan v. Pease, 93 Ill. A. 

OF 

94. Sheridan v. Pease, supra; 
Cecile v. St. Denis, 14 La. 184; John- 
son v. Groff, 22 Pa. Super. 85. 

95. Burroughs v. Nettles, 7 La. 
113; Cabaness v. Holland, 19 Tex. 


Civ. A. 383, 47 SW 3879. 


96. Hoyle v. Southern Saw Works, 
105 Ga. 123, 31 SE 137. 

97. Cowen v. Bloomberg, 69 N. J. 
L. 462, 55 A 36; Whiting Mfg. Co. v. 
Veen St. Nat. Bank, 15 Pa. Super. 


98. Triplett v. Rugby Distilling 
Co., 66 Ark. 219, 49 SW 975. 


99. Meyers v. Bloom, 20 Tex. Civ. 
A. 554, 50 SW 217. 


1. Bowden v. Waggoner, (Tex. 
Civ. A.) 210 SW 605. 


2. Brooke v. Perfection Tire Co., 
110 Or. 567, 223 P 939. 


3. Munson v. Fishburn, 183 Cal. 
206, 190 P 808. 


4 Munson v. Fishburn, supra. 


§ ae See Cancellation of Instruments 


6. Bradley v. Fagala, (Tex: Civ. 
A.) 25 SW (2d) 255; Southern Gas, 
etc., Engine Co. v. Adams, (Tex. Civ. 
A.) 169 SW 1143. 


[a] Questions for jury.—Coving- 
ton Cotton Oil Co. v. Bickmore Nitrat- 
ing Co., 271 Fed. 80; Auto Brokerage 
Cow ve. Ullrich 1027 No bs 13 43 
A901. 

[b] Directing verdict.—Where the 
right to rescind is based on the buy- 
er’s false statements as to his finan- 
eial condition it is error to direct 
a verdict for plaintiff because the 
financial statement was false, as the 
question to be determined is wheth- 
er. the statement showed the buyer 
to be solvent when in fact he was 
insolvent. Meyers v. Bloon, 20 Tex. 
Civ. A. 554, 50 SW 21°7. 


7. Jesse French Piano, ete., Co. v. 
Garza, 53 Tex. Civ. A. “346, 116 SW 
150; Willis v. Strickland, (Tex. Civ. 
A.) 50 SW 159. 


[a] Instruction not based on ev- 
idence properly refused.—Richard- 
son-Roberts-Byrne Dry Goods Co. v. 
Goodkind, 22 Mont. 462, 56 P 1079; 
Crutcher v. Schick, 10 Tex. Civ. A, 
676, 32 SW 75. 

[b] Instructions upheld.—Grojean 
v. Darby, 135 Mo. A. 586, 116, SW 
1062; Underwood v. Jordan, (Tex. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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immaterial issue to the jury. Where the action is 
tried before the court. alone, proper findings should 
be made;° but where the findings made fully dispose 
of the issues, a failure to find a particular fact is 
immaterial.1° The judgment should conform to the 
pleadings** and the findings,!? and, where it grants 
rescission, it should award such a return of the con- 
sideration’’ and of the property or the value or pro- 
ceeds thereof,1* and such special damages, if any,*° 
as the proper operation and effect of the rescission 
require under the circumstances.1® Where a com- 
plete restoration of the parties to their former posi- 
tion is impossible, the terms upon which rescission 
may be granted rests in the sound discretion of the 
eourt.17. The buyer cannot recover judgment, in an 
‘action of this nature, against a person who joined in 
making the false representations relied upon, but 
who owned no interest in the property sold and re- 
ceived none of the purchase price.1® In jurisdictions 
wherein an action for rescission includes an action for 
reduction of price,?® the ecsurt may decree merely a 
reduction of the price.2° A reconventional demand 
by defendant is properly rejected where it would be 
unjust to allow recovery by him.?2 


[$ 279] 3. Operation and Effect—a. In General. 
A rescission of a contract of sale, either by agree- 
Civ. .A.)) 166 Siw". 88: 


Worsted Mills v. Winsor, 
538, 147 NW 1068. 


Milwaukee 23. 


157 Wis. 
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Rescission by one party for 
cause see supra § 232 et seq. 
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ment?? or by one party for cause,?? terminates the 
contract?* and all the rights of the parties there- 
under;?5 and the contract,?® or a right of action 
thereon,?* cannot be revived or reinstated thereafter 
by one party, except with the consent of the other 
party.*® Each party is reinvested with title and 
right to what he has parted with under the contract?® 
and is to be placed in statu quo®® so far as possible.?4 
Neither party can avail himself of the contract?” 
or base any claim thereon** except so far as is neces- 
sary to restoration of the status quo.** A rescission 
by agreement or consent is a relinquishment of 
claims, not expressly reserved, for damages or items 
of indebtedness previously sustained or incurred ;*° 
and after the rescission agreement has been executed, 
one party may not properly claim that it is invalid 
for want of consideration.*®. No force or effect. at- 
taches to an attempted rescission of a writing which 
was merely preliminary to, and was abrogated by, a 
subsequent writing evidencing the final agreement 
between the parties.’7 

[§ 280] b. Title and Rights of Seller, and Liabil- 
ities of Buyer. After rescission of a contract of 
sale, the seller may not sue on the contract®® for 
the price*® or for damages for breach of the con- 


32. Graves v. White, 87 N. Y. 463 
[aff 21 Hun 413]. 


24. bereanth v. Becker, 90 Or. 461, 33. a aseey v. Becker, 90 Or. 461, 
8. McDonald v. Stafford, (Tex. Civ.|176 P 425, 176 P 425. 
A.) 213 SW 732. [a] sae e. is terminated for all 34. Massey v. Becker, supra. 


9. Hall v. Mitchell, 59 Cal. A. 743, 
211 P 853. 


10. Alberti*v. Jubb, 203 Cal... 325, 
267 P 1085. 
11. Berkey v. Lefebure, 125 Iowa 


76, 99 NW 710. 


12. Schelling v. Bischoff, 59 N. Y. 
Super. 562, 13 NYS 600. 


13. Alexander v. Walker, (Tex. Civ. 
A.) 239 SW 309; Fuller v. Cameron, 
(Tex. Civ. A.) 209 SW 711; Hager v. 
Scott, 125 Wash. 635, 216 P 840; Bell 
v. Anderson, 74 Wis. 638, 43 NW 666. 


14. McHatton vy. Rhodes, 143 Cal. 
275, 76 P 1086, 101 AmSR 125; Harris 
v. Daly, 121 Ga. 511, 49 SE 609; Cros- 
sen v. Murphy, 31 Or. 114, 49 P 858. 


[a] Judgment cancelling contract 
for breach of warranty of title may 
properly authorize retention of the 
property by the buyer until the notes 
for the purchase price are surrend- 
ered. The necessary interpretation 
of the judgment is to terminate, upon 
-compliance by the seller therewith, 
the buyer’s claim to possession of the 
property. The buyer cannot in such 
event resist the seller’s demand for 
possession. Neither can he guaran- 
tee to deliver the property to the sell- 
er, as the true owner may reclaim it 
in the meantime. Alberti v. Jubb, 203 
Cal. 325, 267 P 1086. 


15. Hart-Parr Co, v. Duncan, 75 
Okl. 59, 181 P 288, 4 ALR 1434; Alex- 
ander v. Walker, (Tex. Civ. A.) 239 
SW 309; Fuller v. Cameron, (Tex. 
Civ. A.) 209 SW 711; Hager v. Scott, 
125 Wash. 635, 216 P 840. 


16. See infra § 281. 
17. Buffalo Builders’ Supply Co. v. 
Reeb, 247 N. Y. 170, 159 NE 899. 


18. Hager v. Scott, 125 Wash. 635, 
216 P 840. 

19. See supra § 275. 

20. Templeman Bros. Lumber Co. 
v. Fairbanks, 129 La. 983, 57 S 309. 

21. McCarroll Lumber Co. y. Pat- 
enotte, 162 La. 99, 110 S 102. 

22. Rescission by agreement see 
Supra § 224 et seq. 


purposes.—Chicago Washed Coal Co. 
vy. Whitsett, 278 Ill. 623, 116 NB 115. 


[b] Parts of contract which are 
rescinded and superseded include: 
(1) Warranties. Evans v. Lott, 25 
Ga. A. 86, 102 SE 556. (2) Terms of 
eredit. American Woolen Co. v. Sam- 
uelsohn, 226 N. Y. 61, 123 NE 154. 


25. Ala.—Milner, ete., Co. v. De- 
loach Mill Mfg. Co., 139 Ala. 645, 36 
S 765, 101 AmSR 63. 


Ga.—Enterprise Distributing Corp. 
v. Zalkin, 154 Ga. 97, 113 SE 409. 


Ill.—Follansbee v. Adams, 86 ~-IIll. 
13; Foster v. Smith, 56 Ill. 209. 


Md.—Mitchell v. Wedderburn, 68 
Md. 139, 11 A 760. 


Mich.—American White Bronze Co. 
v. Gillette, 88 Mich. 231, 50 NW 136, 
26 AmSR 286; Todd v. Everett, 78 
Mich. 595, 44 NW 583. 


Nebr.—Backes v. Schlick, 82 
289, 117. NW 707. 


Wis.—Tufts v. Weinfeld, 88 Wis. 
647, 60 NW 992. 


[a] Rule applied.—Where a buyer 
of a machine rescinded the contract 
for failure of the machine to con- 
form to the contract, no subsequent 
act of the seller in so rebuilding the 
machine as to make it conform to 
the terms of. the sale would bind the 
buyer. Greene v. Curtis Auto. Co., 


Nebr. 


‘144 Wis. 493, 129 NW 410 


26. Wallingford v. McCray, 101 
Kan. 146, 165 P 813; Kinney v. Kier- 
man, 049 9 Ney. plGas 4 briedner.. Vv. 
Schneck, 163 NYS 150. 

27. Kinney v. Kiernan, 
164 [rev 2 Lans. 492]. 

28. Pass vy. Briggs, 231 Ill. A. 214. 

29. Mortensen v. Frederickson, 190 
Iowa 832, 180 NW 977. 

30. Sawyer-Massey Co. v. Dagg, 4 
Sask. L. 228. 


Restoration of status quo of adverse 
party as condition precedent see su- 
pra §§ 257-265. 

31. Mortensen v. Frederickson, 190 
Iowa 832, 180 NW 977. 


AQ VEN we 


35. Walter-Wallingford Coal Co. v. 
A. Himes Coal Co., 223 Mich. 576, 194 
NW 493; Kineto Mach. Co. v. Ugland, 
146 Minn. 44, 177 NW 1018; Atlas Re- 
fining Corp. v. Vaughan, 110 Nebr. 
053, S195 UNIWiel23. 


[a] Written agreement rescinding 
sale ‘‘and prescribing definite terms of 
rescission without reserving existing 
obligations, rights and remedies may 
prevent a recovery for damages or 
items of indebtedness resulting from 
a failure to comply with the terms 
of the original contract.” Atlas Re- 
fining Corp. v. Vaughan, 110 Nebr. 
753, 758, 195 NW 123. 

36. Battle v. Holmes, 146 Ga. 245, 
91 SE 32. 


Consideration for agreement to re- 
ise generally see supra § 229. 


Hog oat v. Anthony, 34 Cal. A, 
24, or 56 Ee 86 


38. eee v. Ford, 24 Colo. A. 
506, 185 P 465; Stowell Motor Car 
Covey.) lull, Ls MISele 7.89, Lone Nays 
570. See American Woolen Co. v. 
Samuelsohn, 226 N. Y. 61, 123 NE 154 
(the seller may not sue on the ex- 
press contract of sale which has been 
rescinded, but the rescission does not 
preclude him from recovering as up- 
on an implied promise to pay the val- 
ue of cloth which has been ‘delivered 
to and actually used by the buyer). 


39. Ill—Foster v. Smith, 56 TIE 
209; Jacquin v. Warren, 40 Ill. .459. 


Iowa.—Swift v. Redhead, 147 Iowa 
94, 122 NW 140. 


Mass.—Folsom v. Cornell, 150 Mass. 
115. 22 NE 705: Allen vy. Ford, 19 
Pick. (Mass.) 217. 

N. Y.—Stewart v. Huntington, 124 
N. Y. 127, 26 NE 289; Kinney v. Kier- 
an, 49) N.Y. 01643") Bricdnénenve 
Sehneck, 163 NYS 150; 
Haight, 10 NYS 798. 

Wis.—Tufts v. Weinfeld, 88 Wis. 
647, 60 NW 992. 


Eng.—Hewison vy. Ricketts, 63 L. 
Dea@arkscesqlil. 

Sask.—American Abell Engine, ete., 
Co., Ltd. v. Weidenwilt, 4 Sask. L. 388. 


Hart v. 
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tract.4° 


not reinvest title in the seller.4® 


[a] Check.—(1) Upon rescission 
or cancellation of a contract of sale, 
the consideration of a check for the 
purchase price fails (Pacific Ready- 
Cut Homes, Ine. v. Bracht, 89 Cal. A. 
250, 264 P 519), (2) and the seller 
cannot thereafter enforce payment of 
the check (J. I. Case Threshing Mach. 
sae Bargabos, 143 Minn. 8, 172 NW 


40. Seymour v. Warren, 47 Misc. 
316, 98 NYS 651 [rev on other grounds 
114 App. Div. 813, 100 NYS 267 (aff 
190 N. Y. 512 mem, 83 NE 1131 mem) ]. 
But see Sobelman-v. Maier, 203 Cal. 
1, 262 P 1087 (there is no merit in 
a contention that the seller waived 
his claim to damages by serving a 
writing which was, in legal effect, a 
notice to the buyer that he has 
breached the contract, and, on that 
account, a termination of the contract 
is declared, but which also expressly 
states the election of the seller to 
hold the buyer responsible in dam- 
ages for the latter’s failure to fulfill 
the contract up to the date of the no- 
tice); Nabors Oil Corp. v. Samuels, 
170 La. 57, 127 S 368 (the seller is not 
precluded by waiver or estoppel from 
suing for damages for a breach where 
he merely recognized the buyer’s 
right, expressly reserved in the con- 
tract, to terminate it, and accepted 
the proffered return of the required 
amount of the consideration to termi- 
nate it). 

[a] Damages for insurance and 
care of the property may not be re- 
covered by the seller where he re- 
scinded for the failure of the buyer 
to take and pay for the property after 
notice that it was ready for delivery. 
Joppa Mattress Co. v. Arkansas Val- 
ley Cotton Oil Co., 101 Ark. 548, 142 
SW 831. 

41. Ala.—Maples v. Douglass, 205 
Ala. 94, 87 S585; Milner, etc., Co. v. 
Deloach Mill Mfg. Co., 139 Ala. 645, 
36 S 765, 101 AmSR 68. 


Hawaii.—Ting v. Born, 21 Hawaii 
652, 660 [cit Cyc]. 

Tll._—Doane v. Lockwood, 115 Ill. 
490, 4 NE 509. 


Ky.—Dunean v. Baird, 8 Dana 101. 
ia.—Latour v. Guillory, 130 La. 
570, 58 S 341; Nixon v. Bozeman, 11 


La. Ann. 750; Derepas v. Shallus, 15 
La, 371. 

Miss.—Aberdeen Lumber Co. v. 
Acme Bldg. Supply Co., 124 Miss. 110, 
86 S 758. 

N. Y.—F lynn v. Ledger, 48 Hun 465, 
1 NYS 235. 

SO ==Garter vs Walker ols. Gy i, 
40. 

Vt.—Martin v. Eames, 26 Vt. 476. 

Eng.—tTilley v. Bowman, Ltd, 
[1910] 1 K. B. 745; Read v. Hutchin- 
son, 3 Campb. 352, 170 Reprint 1408. 


Ordinarily, upon rescission, the title to the 
property is reinvested in the seller,#! and he has a 
right to the possession‘? and a return*® thereof; but 
where the sale is fully executed and there is no pre- 
tense of fraud title is not revested by rescission ;** 
and a mere unconsummated attempt to. rescind does 
On rescission by the 
seller for the default of the buyer, the former is 
entitled to compensation for the use of the proper- 
ty,*® and for its depreciation due to such use,** or 
to the neglect of the buyer;+® but he is not entitled 
to compensation for depreciation not due to either 
of such causes,*® nor is he entitled to rent for the use 
of the property where a sale for cash is rescinded by 
decree upon the application of the purchaser.®’ 
Where the property was returned to, and accepted 


SALES 


. 


er. 


[a] Seller may resell (1) the prop- 
erty (Wren v. Kuhler, 68 Mo. A. 680; 
Berry v. Wadhams Oil Co., 156 Wis. 
588, 146 NW 783), (2) or contract to 
resell it to any purchaser obtainable 
and upon any acceptable terms (Cal- 
ifornia Restaurant Equipment Co. v. 
Weber, 101 Cal. A. 646, 281 P 1040). 
(3) Where the contract of sale is es- 
sentially executory, notice of a resale 
is not required. Acme-Evans Co. v. 
Hunter, 194 Ill. A. 542. 

42. Gottlieb v. Peck, etc., Co., 125 
NYS 829; Ditton v. Purcell, 21 N. D. 
648, 132 NW 3:47, 36 LRANS.~ 149; 
Wooten y. Arnett’s Auto Parts Co., 
(Tex. Civ. A.) 286 SW 667. 


43. U.S.—In re J. F. Growe Constr. 
Co., 256 Fed. 907. 

Ga.—Harris v. Daly, 121 Ga. 511, 
49 SE 609. 


ERE SCA, v. Dolese, 8 La. A. 
Miss.—Aberdeen Lumber Co. v. 
cea Supply Co., 124 Miss. 110, 


Sask.—Sawyer-Massey Co. v. Dageg, 
4 Sask. L. 228. 


44. Young v. New Pedrara Onyx 
Co., 48 Cal. A. 1, 192 P 55; Hornberger 
v. Feder, 30 Misc. 121, 61 NYS 865. 
See Cadillac Mach. Co..v. Mitchell- 
Diggins Iron Co., 205 Mich. 107, 171 
NW 479 (where a seller of pig iron to 
be delivered in monthly installments 
elected not to cancel the contract of 
sale, but to postpone shipment of fu- 
ture installments until prior ship- 
ments were paid for, thus passing ti- 
tle under the contract to the first ship- 
ments, no cancellation of the contract 
for defaults occurring’ thereafter 
could affect the right of the buyer to 
retain quotas to which his title had 
become fixed). 


45. American Lumber, etc., Co. v. 
Taylor, 137 Fed. 3821, 70 CCA 21. 


46. Dawson Mfg. Co. v. Brunswick, 
éte., R. Co., 51 Ga. 136; Nichols, etc.,; 
Co. v. Caldwell, 80 SW 1099, 26 KyL 
136; King v. Price, 2 Chit. 416, 18 
ECL 714; Sawyer-Massey Co. v. Dagg, 
4 Sask. L. 228, 235 [cit Cyc]. 


47. Nichols Co. v. Caldwell, 80 SW 
1099, 26 KyL 136. 


48. Bourgeat v. Smith, 16 La. 467; 
Goon vi Reed, 1 Hilt. CN. -Y.) 511, 


49. Bigger v. Bovard, 20 Kan. 204; 
Hurd v. Birch, 11 NYSt 870. 


50. Rousseau v. Dolese, 8 La. A. 
keh 5 
51. Maeder Steel Products Co. v. 


Brewster, 154 Wash. 120, 281 P 14. 


52. After seller refused to accept 
return of property see infra § 282. 


53. In re Liebig, 255 Fed. 458, 166 


CCA 534; Avila v. Lockwood, 98 N. Y. 
32. 


[§§ 280-281 


by, the seller, the buyer is not liable for the cost of 
the original loading and unloading.** 

Resale by buyer. 
sold the property before rescission, or during the 
pendency of an action to rescind or set aside the sale, 
it has variously been held proper to allow the seller 
the proceeds of the sale,°* the value of the proper- 
ty,°4 or the amount evidenced by notes for the orig- 
inal purchase price,°° 
[§ 281] c. Rights of Buyer and Liabilities of Sell- 

The buyer is entitled to be put in statu quo 
where the contract of sale is properly rescinded by 
him®° or by the court upon his application.>? 
narily, the buyer, on rescission, is entitled to a return | 
of so much of the purchase price as he has paid,°® 


52 


In cases where the buyer re- 


Ordi- 


54. McHatton vy. Rhodes, 143 Cal. 
275,76 P 1036, 101 AmSR 125; Put- 
nam v. Bolster, 216 Mass. 367, 103 NE 
942 (fair market value). See Buffalo 
Builders’ Supply Co. v. Reeb, 247 N. 
Y. 170, 159 NE 899 (the inventory 
price of the goods plus the buyer’s 
profits, this being at least the value 
of the chattels). 


55. Crossen v. Murphy, 31 Or. 114, 
49 P 858. 
56. Granette Products Co. v. Neu- 


mann, 200 Iowa 572, 203 NW 935, 205 
NW 205. 


57. International Harvester Co. v. 
Tjentland, 181 Iowa 940, 165 NW 180. © 
58. Ala.—Maples v. Douglass, 205 
Ala. 94, 87 S 585; McCoy v. Prince, 
11 Ala. A. 388, 66 S 950. 

Cal.—Avery v. Cullen, 
413, 114 P 1022. 

Colo.—Shaw v. Water Supply, etce., 
Co., 23 Colo. A. 110, 128 P 480; Falke 
v. Brule, 17 Colo. A. 499, 68 P 1054. 
em he cone v. Fetzer, 178 Ill. A. 


15 Cal. A. 


Ind.—Fruits v. Pearson, 25 Ind. A. 
235, 57 NE 158. 

Iowa.—United Engine Co. v. Junius, 
196 Iowa 914, 195 NW 606; Interna- 
tional Harvester Co. v. Tjentland, 181 
Iowa 940, 165 NW 180; Redman v. 
Malvin, 23 Iowa 296. 


La.—Munson v. Simon, 6 ua. A. 550. 


Mass.—Putnam v. Bolster, 216 
Mass. 367, 1083 NE 942; Hallwood 
Cash Register Co. v. Lafkin, 179 Mass. 
143, 60 NE 478; Attleborough Nat. 
Bank v. Rogers, 125 Mass. 339. 


Mich.—Kawecki  v. Stuber-Stone 
Co., 218 Mich. 25, 187 NW 272. 


Mo.—White v. Salisbury, 33 Mo. 
150; Spangler v. Kite, 47 Mo. A. 230. 


N. Y.—Loader v. Brooklyn Chair 
Co., 64 App. Div. 615, 72 NYS 297; 
Higgins, v. Crouse, 63 Hun 134, 17 
NYS 696; Apex Chemical Co. v. 
Compson, 171 NYS 60; Fancher v. 
Goodman, 29 Barb. 315; Joannes 
Bros. Co. v. Czarnikow-Rionda Co., 
121 Misc. 474, 201 NYS 409 [aff 209 
App. Div. 868 mem, 205 NYS 930 
mem]; Ridden v. Lynch, 133 NYS 
468; Raymond v. Bearnard, 12 Johns. 
274, 7 AmD 817. 


Oh.—Wilson v. M. Werk Co., 104 
OPS St. 507, 136 NE 202, 24 ALR 


Pa.—Lare v. Westmoreland Spe- 
ciality Co., 155 Pa. 338, 25 A 812; Ter- 
ry v. Wenderoth, 147 Pa, 519, 23 A 
763; Laubach v. Laubach, 73 Pa. 387. 


S. C.—Yancey v. Southern Whole- 
sale Lumber Co., 133.S.. C. 369, 131 
SE 32; Trexler Lumber Co. v. Wil- 
son, 96°S..C. 176, 80 SH 271. 5% 


Tenn.—Williams v. Hurt, 2 
Humphr. 68. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 281-282] 


together with interest,®® or, 


er.&2 


the notes.®® 


Tex.—Mueller v. Gollober, (Civ. A.) 
252 SW 1076; Alexander v. Walker, 
(Civ. A.) 239 SW 309; Fuller v. 
Cameron, (Civ. A.) 209) SWretiis 
Hackney Mfg. Co. v. Celum, (Civ. A.) 
ee 988 [aff (Commn. A.) 221 SW 

(de 

Sask.—Baldwin_ v. 
Sask. L. 27; Wilkie v. Fleming, 12 
Sask. L. 393; Sawyer-Massey Co. v. 
Dagg, 4 Sask. L. 228, 235 [cit Cyc]. 

[a] Where seller consents to re- 
scission of contract of sale, the law 
raises an implied agreement on his 
part to refund the price paid. Greder 
v. Stahl, 22 S. D. 139, 115 NW 1129. 


[b] Where seller does not tender 
or offer to pay the amount expended 
by the buyer in paying drafts, the 
buyer has a right to sell the prop- 
erty at the highest obtainable price 
and credit the net proceeds on his 
demand against the seller. Wichita 
Mill, ete., Co. v. Naamlooze Vannoot- 
schap-Grebrs Van Den Bergh’s In- 
dustrie en Handelmaatschappy, 3 F. 
(2d) 931. 

59. Cal.—Avery y. Cullen, 15 Cal. 
A. 413, 114 P 1022. 

La.—Moreau v. Chauvin, 8 Rob. 
157; Donavan v. Mooney, 5 La. 57. 
But see Dowlin v. New Orleans, etc., 
R. Co., 5 Rob. 5 (one who had been 
allowed a certain discount on pay- 
ing cash was not entitled to interest 
at the same rate on rescission). 

N. Y.—Higgins v. Crouse, 63 Hun 
134, 17 NYS 696; Fancher v. Good- 
man, 29 Barb. 315. 

Pa.—Lare v. Westmoreland Spe- 
Cialty Co.,,155 Pa. 33, 25 A 812. 

Tex.—Alexander v. Walker, 
A.) 239 SW 309. 

Sask.—Sawyer-Massey Co. v. Dage, 
4 Sask, 1: 228, 235 [eit Cye]. 


Brianger, 13 


(Civ. 


60. Dobson vy. Parker, (Ark.) 20 
SW (2d) 181. 
61. Lambert v. Slack, 20 Sask. L. 


422, [1926] 2 DomLR 166, [1926] 1 
WestWkly 614; Sawyer- Massey Co. 
v. Dageg, 4 Sask. L. 228 


62. Dwinel v. Howard, 30 Me. 258; 
Lachmund v. Lope Sing, 54 Or. 106, 
LO2 P 598. 

63. Lambert v. Slack, 20 Sask. L. 
422, [1926] 2 DomLR 166, [1926] 1 
WestWkly 614. 


64. Volking v. Huckabay, 67 Miss. 
206, 7S 325. 

65. Volking v. Huckabay, supra. 

66. Way v. Siddall, (Tex. Civ. A.) 
299 SW 313. 

67. Western Oil Sales Corp. v. 
Bliss, (Tex. Commn. A.) 299 SW 637 
[aff (Civ. A.) 292 SW 640]. 


68. International Harvester Co. v. 


where the contract 
of sale so provides, the amount paid by the buy- 
er less a specified percentage of the purchase price ;°° 
but where the value of the use of the property by 
the buyer equals or exceeds the amount paid by 
him on the purchase price, he is not entitled to a 
return of such amount;*? and it has been held where 
the buyer was at fault, and the seller was not, the 
buyer may not recover, and the seller is not lable to 
pay back, advances or payments made by the buy- 
While the buyer is entitled to the return of 
purchase money notes in the hands of the seller,®* 
yet as the notes are rendered valueless by a rescis- 
sion by the seller,** his failure to return them does 
not make him guilty of conversion.°® 
notes are in the hands of bona fide holders, the buyer, 
upon procuring cancellation of the contract of sale, 
is entitled to recover the amount necessary to pay 
The seller is under no obligation to 


va 


SALES 


Where the 


Tjentland, 181 Iowa 940, 165 NW 180; 
Groce v. P. B. Yates Mach. Co., (Tex. 
Commun. A.) 288 SW 161 [aff in part 
and rev in part (Civ. A.) 281 SW 
226]; Alexander v. Walker, (Tex. 
Civ. #As)” 239) Swi 309; Puller _v- 
Cameron, (Tex. Civ. A.) 209 SW 711; 
Hackney Mfg. Co. v. Celum, (Tex. 
Civ. A.) 189 SW 988 [aff (Commun. 
A.) 221 SW 577]; Hager v. Scott, 125 
Wash. 635, 216 P 840. 


[a] Rule applied.—On rescission 
by the buyer, or by the court at his 
instance, he is entitled to recover 
damages, or be reimbursed for: (1) 
Freight, express, and unloading 
charges paid by him. International 
Harvester Co. v. Tjentland, 181 Iowa 
940, 165 NW 180; Truman’s Pioneer 
Stud Farm. v. Hansen, 108 Kan. 717, 


196 P 1087; Owensboro Wagon Co. 
vVasCampbell/ix233 Ky.01386, 1252S W 
(2a) 1039; Hart-Parr Co. v. Dun- 


can, 75 Okl. 59, 181 P 288, 4 ALR 1434; 
Trexler v. Wilson, 96 S. C. 176, 80 
SE 271. See P. B. Yates Mach. Co. 
v. Groce, (Tex. Civ. A.) 297 SW 601 
(freight and unloading charges on the 
machine purchased, but not freight 
on lumber manufactured by the ma- 
chine). (2) The reasonable expense 
of attempting to use the material 
for the purpose for which it was 
purchased. Granette Products Co. v. 
Neumann, 200 Iowa 572, 203 NW 
935, 205 NW 205. (3) The labor and 
expense of installing the engine or 
machinery purchased (United Engine 
Co. v. Junis, 196 Iowa 914, 195 NW 
914; P. B. Yates Mach. Co. v. Groce, 
supra) (4) and the amounts paid in 
an endeavor to make it work (Hart- 
Parr Co. v. Duncan, supra). (5) The 
services and expenses of caring for 
and feeding the animals purchased. 
Arkansas Valley Bank y. Esser, 75 
Colo. 110, 224 P 227; Truman’s Pio- 
neer Stud Farm v. Hansen, supra; 
Munson v. Simon, 6 La. A. 550; Alex- 
ander v. Walker, (Tex. Civ. A.) 239 
SW 309. (6) On the other hand, it 
is held that the buyer is not entitled 
to recover the cost to him of test- 
ing the metal purchased. Oetjen v. 
Whitehead Metal Products Co., 126 
Mise. 369, 213 NYS 600. (7) Also 


he is not entitled to recover the ex-. 


pense. of opening a letter of credit. 
Joannes Bros. Co. v. Czarnikow- 
Rionda Co., 121 Mise. 474, 201 NYS 
409 [aff 209 App. Div. 868 mem, 205 
NYS 930 mem]. 

69. Petrie v. Rae, 46 Ont. L. 19. 

70. U. S.—Kalamazoo Ice, ete., 
Fuel Co. v. Gerber, 4 F. (2d) 235; 
Studebaker Corp. v. Wilson, 247 Fed. 
408, 159 CCA 457 [rev 240 Fed. 801]. 

Iowa.—United Engine Co. v. 
Junius, 196 Iowa 914, 195 NW _ 606; 
International Harvester Co. v. Tjent- 
land, 181 Iowa 940, 165 NW 180. 


P55 Ord] sao7 


’ continue deliveries after he has justifiably terminat- 
ed the contract.®* 


Damages to which the buyer is entitled upon his 
rescission of the contract extend and are limited to 
such expenses or other special damages as are in- 
cident to the transaction and rescission ;°8 except in 
a few jurisdictions,*® he may not recover general 
damages for a breach of the contract of ‘sale;?° 
where he defaulted in performance, he is not entitled 
to recover any damages from the seller for the lat- 
ter’s rescission of the contract;74 and where he ob- 
tained the property by fraud, the seller upon rescind- 
ing is under no obligation to reimburse him for 
freight paid.7?-*8 


[§ 282] d. Where Seller Refuses To Accept Re- 
turn of Property.*+ 
contract of sale, and tenders or offers to return the 
property, but the seller refuses to accept it, the 
buyer may and should, at the seller’s expense,’® ei- 


Where the buyer rescinds the 


Kan.—Kansas eee Sena CONV. 
Pert, 3 Kan. A. 364, 42 P 943. 


La.—Robertson v. Pourciau, 9 La. 
A, 1938, 119 S 274. 


Nebr.—McCormick Harvesting 
Mach. Co. v. ete 5 Nebr. (Unoff.) 
354, 98 NW 697 


N. Y.—Ufland v. McMahon, 215 
App. Div. 267, 213.NYS 519. 


S. C.—Yancey v. Southern Whole- 
See Pong ae Coy 1e3ySi Cy c69 aise 


Tex.—Atlanta Motor Co. v. Dun- 
can, (Civ. A.) 1 SW (2d) 749; Hunt 
are. Oil Co. te Scott, 28 Tex. Civ. 

. 213, 67 SW 45 


“Wis. se ee Nes v. Aa eee 123 
Wis. 116, 101 NW 38638 


Sask.—Hisler v. Canadian Fair- 


Ae Co., 8 DomLR 390, 22 WestLR 


[a] Profits which the buyer would 
have realized on a resale to a third 
person may not be recovered from 
the seller after the buyer, at the re- 
quest of the seller, cancelled the con- 
tract voluntarily and without reser- 
vation. Genesee Lumber Co. wv 
Southern Sawmill Co., 10 La. A. (Or- 
leans) 144. 


71. Fancher v. Goodman, 29 Barb. 
(CNaeye) olan 


72-73. Chamberlin v. 
Vt. 247, 9 A 832 


74. Wuaccentad offer to return as 
sufficient performance of condition 
precedent see supra § 264. 


Fuller, 59 


75. Ida.—Sorensen v. Webb, 37 
Ida. 18, 214 P 749. 
Kan.—Truman’s Pioneer Stud 


Farm v. Hansen, 108 Kan. 
P 1087. 


N. Y.—Joannes. Bros. Co. ~v. 
Czarnikow-Rionda Co., 121 Misc. 474, 
201 NYS 930 [aff 209 App. Div. 868 
mem, 205 NYS 930 mem]. 


S. C.—Yancey v. Southern Whole- 
sale. Lumber Co., 133 S. G. 369, 132 
ee yee Carter: v. Walker, 31-S.7G¢3 


W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12. 


[a] Storage charges.—(1) The 
buyer may be entitled to the usual 
charges of bailment for storage. 
Gant v. Cutting-Larson Co., 110 Mise. 
484, 181 NYS 581. (2) However, he 
may not recover expenses of storage 
where he himself stored the goods. 
Joannes Bros. Co. v. Czarnikow-Ri- 
onda Co., 121 Mise. 474, 201 NYS 409 
[aff 209 App. Div. 868 mem, 205 NYS 
930 mem]. (3) Also, he should not 
be credited with charges for storing 
the property in a warehouse for his 


717, 196 
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ther keep possession of, and eare for, the property,*® 
as the agent,’? bailee,7® or warehouseman’® of the 
seller, or, in good faith,8® and using reasonable care 
and judgment,*? resell the property for the seller’s 
aecount,®? at the best price obtainable,** account or 
give eredit for the proceeds,‘ and hold the proper 
balance subject to the seller’s demand.®® 
tice to the seller of the contemplated resale for his 
account is proper,®® and is sometimes,’* although 


not always,** held necessary. 


Time. Where the seller refuses 


turn of the property, the buyer may,®® but need 
not,°° keep possession of the property until the dis- 
pute between the parties is adjudicated or termi- 


nated. The buyer may keep the 


seller’s expense only a reasonable,®! and not an in- 


definite,®? time; at the expiration 
time he should sell the property.®* 


Abandonment. Except in some jurisdictions,®* the 


buyer has no right to abandon the 


tender thereof to the seller has been refused.?® 


SALES 


destroyed.°°® 


Prior no- 


[§§ 282-283 


Loss. Where the seller refuses to accept the prop- 
erty on an attempted rescission by the buyer, the 
latter must not willfully allow the property to be 
When holding the property as a ware- 
houseman,®? the buyer is liable for a loss only in 
that capacity,®® and hence is not liable in the ab- 
sence of negligence.®® 
of the property occurring after the buyer has refused 
to accept it and the seller has left it on a dock with- 


The seller must suffer a loss 


out providing for its safety,! the buyer has returned 


to accept a re- 


property at the 


of a reasonable 


the goods and declined to accept a redelivery, and 
the seller, over the buyer’s protest, left them on the 
latter’s premises,” or it has been agreed that the con- 
tract shall be rescinded and that the property shall 
be shipped by the buyer to a destination designated 
by the seller, and the latter has failed, after repeated 
requests, to furnish shipping directions.* 
loss arising from a proper résale by the buyer for: 


Also any 


the seller’s account falls on the seller.* 


Title. 
property after a 
fused.® 


It is held that title remains in the buyer 
where his tender of the property to the seller is re- 


VI. PERFORMANCE OF CONTRACT** 


[§ 283] A. Title of Seller’—1. Sufficiency in 
It is essential to the performance of the 
contract so as to render the buyer liable for the price 


General. 


own convenience. Putnam v. 
ster, 216 Mass, 367, 103 NE 942. 


76. Sorensen v. Webb, 37 Ida. 13, 
214 P 749; Stephens v. Royer, 30 Pa. 
Dist. 750; Yancey v. Southern Whole- 
sale Lumber Co., 133 S. C. 369, 131 
SE 32; Trexler Lumber Co. v. Wil- 
son, 96 S. C. 176, 80 SE 271. 


77. Houze v. Blackwell, 
700, 87 SE 1054. 

78. Maples v. Douglass, 205 Ala. 
94, 87 S 585; Comer v. Franklin, 169 
Ala: 5%3, 53 S.797; Davis v. Gifford, 
182 App. Div. 99, 169 NYS 492; Gant 
v. Cutting-Larson Co., 110 Misc... 484, 
181 NYS 581; Levy v. Chonavitz, 163 
NYS 658; Wilson v. M. Werk Co., 103 
Oh. St. 507, 136 NE 202, 24 ALR 1438. 

[a] Seller cannot make buyer 
pailee over protest.—Kronish v. Gins- 
burg, 184 NYS 583. 


79. Plotner v. Markham Ware- 
house, ete., Co., (Tex. Civ. A.) 122 SW 
443. 

80. Houze v. Blackwell, 
700, 87 SE 1054; 
(Tex. Civ. A.) 250 SW 1111. 

' 81. Wilson v. M. Werk Co., 104 
Oh. St. 507, 136 NE 202, 24 ALR 1438. 

82. Mich.—Hitchcock v._ Griffin, 
etc., Co., 99 Mich. 447, 58 NW 3873, 41 
AmSR 624, 

Miss.—Strauss v. National Parlor 
Furniture Co., 76 Miss, 3438, 24 S 703. 


N. Y.—Messmore v. New York 
Shot, etc., Co., 40 N. Y. 422. 


Pa.—Youghiogheny Iron, etc., Co. v. 
Smith, 66 Pa. 340. But see Mar- 
. quette-Bailey Lumber Co., 87 Pa. 
Super. 243 (buyer should not sell the 
property where the necessities of the 
case do not warrant such action), 


Tex.—Barnett v. Perrine, (Civ. A.) 
250 SW 1111; Alexander v. Walker, 
(Civ. A.) 239 SW 309. 

W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12. 

[a] Sale may be either public or 
private.—Wilson v. M. Werk Co., 104 
Oh. St. 507, 136 NE 202, 24 ALR 1438. 


Bol- 


144 Ga. 


144 Ga, 


Barnett v. Perrine, 


the property.® 


83. Sorensen v. Webb, 37 Ida. 13, 
214 P 749; Messmore v. New York 
Shot, ete., Co., 40 N. Y. 422; Alexan- 
gen v. Walker, (Tex. Civ. A.) 239 SW 


fa] Best market  price.—Arkla 
Lumber, etc., Co. v. West Virginia 
Timber Co., 146 Va. 641, 132 SE 840. 


84. Putnam v. Bolster, 216 Mass. 
367, 103 NE 942; Wilson v. M. Werk 
Co., 104 Oh. St. 507, 186 NE 202, 24 
ALR 1488; Mueller v. Gollober, (Tex. 
Civ, A.) 252 SW 1076; Alexander v. 
Walker, (Tex. Civ. A.) 289 SW 309. 

fa] Buyer is responsible only for 
proceeds of a proper sale. Rubin v. 
Sturtevant, 80 Fed. 930, 26 CCA 259. 


85. Sorensen v. Webb, 37 Ida. 13, 
214 P 749; Alexander v. Walker,| 583 
(Tex. Civ. A.) 239 SW 309. 

86. Houze v. Blackwell, 144 Ga. 
700, 87 SE 1054. 

87. Grainger Bros. Co. v. Am- 


sinck, 15 F. (2d) 329. 

88. Messmore v. New York Shot, 
etc., Co., 40 N. Y. 422. 

89. Trexler Lumber Co. v. Wilson, 
96 S, C. 176, 80 SE 271. 

90. Houze v. Blackwell, 144 Ga. 
700, 87 SE 1054. 

91. Sorensen v. Webb, 37 Ida. 13, 
214 P 749, ’ 

92. Dawson v. Vickery, 150 Ill. 
398, 837 NE 910; Strauss v. National 
eas Furniture Co., 76 Miss. 343, 24 


93. Sorensen v. Webb, 37 Ida. 18, 
214 P 749. 
[a] Evidence tending to explain 


delay which occurred in selling the 
‘goods, such as evidence of the at- 
tempt of ‘the buyer to arbitrate, is 
competent. Rubin v. Sturtevant, 80 
Fed. 930, 26 CCA 259. 

[b] Question for jury.—Whether 
the buyer waited an unreasonable 
time before selling the goods for the 
seller’s account is a question for the 
jury. Strauss v. National Parlor 
Furniture Co., 76 Miss. 348, 34 S 703. 


94. 


*By ALBERT DE FOREST TYLER (§§ 283-500). 


that the seller should transfer to him a valid title to 
And a contract to deliver not only 
the actual title, but record evidence of that title, is 


94, 87 S 585. 


95. Houze v. Blackwell, 
700, 87 SE 1054; Stephens vy. Royer, 
30 Pa. Dist. 750; Yancey v. Southern 
Wholesale Lumber Co., 133 S. C. 369, 
131 SE 32. 


96. Sturgis v. Whisler, 145 Mo. A. 
148, 130 SW 111. 


97. See supra text and note 79. 


98. Plotner v. Markham Ware- 
house, etc., Co. (Tex. Civ. .A.) °122 
Sw 443. 

99. Plotner v. Markham Ware- 
house, etc., Co., supra. 

1. Rylance v.. James Walker Co., 
129 Md. 475, 99 A 597. 


2. Kronish v. Ginsburg, 184 NYS 


144 Ga. 


3. Wiley-Homer Lumber 
Eberly, 46 Pa. Super. 463. 
4 Bacon v. Cobb, 45 Ill. 47. 
5. Damon v. Nelson, 17 Ill. A. 72. 
6. Cross references: 
Performance of: 2 
Conditional sale contracts see infra 
§§ 1204-1206. 
Contracts generally see Contracts 
§§ 693-789. 
Performance or tender by seller as 


COR Ve 


condition precedent to action for ~ 


price see infra §§ 958, 954. 
Rescission for breach of conditions 
see Supra §§ 232-248. 


7 Cross references: 
Defects in title as ground for rescis- 
sion see Supra § 244. 
Purchase from one having no title 
see infra §§ 650-655. 
Title of: 
Bona fide purchaser: 
Generally see infra § 613. 
As depending on validity of sell- 
er’s title see infra §§ 650-655. 
Buyer as against third persons aft- 
er sale see infra §§ 602-604. i 
Transfer of title between parties to 
sale see infra § 5381 et seq. 
Warranty of title or breach thereof 
see infra §§ 748-753. 


8. Ark.—McDonnell Motor Hauling 


Maples v. Douglass, 205 Ala.| Co. v. Morgan Constr. Co., 151 Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


5 


§§ 283-284] 


not fulfilled until the document purporting to convey 
the title has been delivered.® But no breach of con- 
tract can be based on the fact that, at the time of 
sale, the seller did not actually own the property,° 
unless, at the time for delivery, he refuses or is una- 
ble to comply with the contract;1! nor is the sufficien- 
ey of the performance affected by the fact that the 
seller does not own all the goods tendered, if he is 
in a position to deliver them and vest a good title in 
the buyer.1? The seller is bound only to furnish a 
good title, and he need not tender his own title if the 
right of property is in another.t? The obligation of 
the seller is fulfilled if he conveys a good market- 
able title,++ and if he is in a position to transfer such 
a title the buyer cannot avoid liability by a refusal 
to aecept in the absence of other objection.1> - Pay- 
ment of notes for the price cannot be resisted because 
of lack of title in the seller and his promise not to 
sue on the notes until he had acquired title, where 
any claim to the property has become barred by limi- 
tations.1¢ 


Approval of attorney. Where a contract of sale 
provides that payment shall be made when a title is 
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tendered satisfactory to the buyer’s attorney, the 
buyer may refuse to accept a title not approved by 
the attorney, acting in good faith,1” and if the at- 


_torney’s objections to the title are valid, it is imma- 


terial that he had other undisclosed reasons for re- 
jecting title.1§ 

[§ 284] 2, Adverse Claims and Liens. The suc- 
cessful interposition of an adverse claim to the prop- 
erty is a defect in title relieving the buyer from ha- 
bility ;1° but even when the seller’s title is defective, 
if he has acted in good faith the buyer cannot main- 
tain an action as for failure to perform, or resist 
payment of the purchase-money so long as he is un- 
disturbed in his possession,?° and, a fortiori, the buy- 
er cannot avoid liability on the ground of an adverse 
title or interest which the alleged holder disclaims.?? 


Liens.2?, The existence of a valid lien upon the 
property is such a defect in the title as will avoid the 
buyer’s liability,?* and it is immaterial that the per- 
son holding the lien is willing to waive it.24 But the 
mere fact that there is a lien of record will not have 
that result if it is not in fact an enforceable lien.?® 
A deed by the seller to a trustee for the benefit of his 


262, 235 SW 998. 


Cal.—Hull v. Ray, 80 Cal. A. 284, 
251 P 810. 


Ga.—Northington-Munger-Pratt Co. 
v. Farmers’ Gin, etc., Co., 119 Ga. 851, 
ae SE 200; Phinizy v. Few, 19’ Ga. 

Ill—McPherson y. Hall, 44 Ill. 264; 
Siegel v. Brooke, 25 Ill. A. 207. 


Ind.—Marshall v. Duke, 51 Ind. 62. 


N. J.—Pinsky, ete., Co. v. Gorman, 
98 N. J. L. 887, 120 A 732. 


N. Y.—Croninger v. Crocker, 62 N. 
nd 5 Oe 


Pa.—Miller vy. Westerhoff, 14 Pa. 
Super. 604, 18 LancLRev 17. 


Tex.—Peo. State Bank v. Monsey 
Oil Co., (Commn. A.) 11 SW (2d) 507 
[aff (Civ. A.) 297 SW 885]. 


Wash.—Northern Mercantile Co. v. 
Schultz, 56 Wash. 393, 105 P 850. 


W. Va.—Striza v. First Nat. Bank, 
97 W. Va. 359, 125 SE 150. 


Wis.—Parish v. McPhee, 102 Wis. 
241, 78 NW 421. 


[a] Articles covered by patent.— 
The fact that certain goods bought by 
defendant, unknown to him were cov- 
ered by a patent, constituted such a 
defect of title as warranted him in 
refusing to accept or pay for them. 
Siegel v. Brooke, 25 Ill. A. 207. 


{b] Transfer of qualified interest. 
—It may be shown by the facts and 
circumstances of the sale that the 
seller did not intend to assert owner- 
ship therein, but to transfer only the 
qualified interest which he might have 
therein. Meyer v. Mehrhoff, 19 Mo. A. 

. 682. See to same effect Krumbhaar 
v. Birch, 83 Pa, 426. 


[ec] Sale of agency.—Under a con- 
tract for the sale of an ‘“‘agency” for 
the products of a manufacturing con- 
cern in a community, the seller, on 
inability to convey such agency be- 
cause he was not in fact the agent 
of the manufacturing company, was 
liable for breach of contract, although 
he was a favored retailer of the prod- 
ucts of such company in the commu- 
nity and was willing to turn his busi- 
ness and good will over to the buyer, 
since an agent sells the products of 
his principal, the title to which re- 


mains in the principal until sold, and | 


receives a commission or salary for 
making the sale, while a favored re- 
tailer buys the products with his own 
funds and makes his profits by resale. 


Harry Pinsky, ete., Co. v. Gorman, 98 
N. J. L. 887, 120 A 732. 

[dad] Title held sufficient.—(1) A 
contract to sell cedar poles is not af- 
fected by the fact that the seller had 
not made final proof on his homestead 
from which some of the poles were 
cut. Northern Mercantile Co. v. 
Schultz, 56 Wash. 398, 105 P 850. (2) 
Under a contract to buy rails former- 
ly belonging to a traction company, 
the seller is not necessarily bound to 
produce a bill of sale from the com- 
pany and approval of the sale by the 
public utility commission. Lewis v. 
Schlicting, 6 N. J. Mise. 340, 141 A 
163. 


[e] Title held insufficient.—(1) 
Hull v. Ray, 80 Cal. A. 284, 251 P 810. 
(2) Seller to whom property was turn- 
ed over under a mortgage by an in- 
solvent corporation did not have a 
good title, when value exceeded debt. 
People’s State Bank v. Monsey Oil Co., 
(Tex. Commn, A.) 11 SW (2d) 507 [aff 
(Civ. A.) 297 SW 885]. 


9. Peace v. Ray, 80 Cal. A. 284, 251 
810. 


10. Maher v. Wiesman, 82 Colo. 
820, 259 P 1027; Page v. Ford, 65 Or. 
450, 181 P 1018, 45 LRANS 247, Ann 
Cas1915A 1048. 

11. Consolidated Nat. Bank v. Gi- 
roux,.18 Ariz. 253, 158 P 451; Malo- 
ney v. Houston, 51 Cal. A. 585, 197 P 
661. 

12. Bell v. Offutt, 10 Bush. (Ky.) 

B23 


13. Boinest v. Leignez, 31S. C. L. 
464, 

14. Deering Harvester Co. v. Kelly, 
103 Fed. 261, 48 CCA 225; Sullivan v. 
Schultz, 22 Mont. 541, 57 P 279; Boi- 
nest v. Leignez, 31S. C. L. 464. 


fa] Stone from public land.—One 
who takes stone from public land has 
a good marketable title thereto. Sul- 
Use v. Schultz, 22 Mont. 541, 57 P 

79; 

15. Bell v. Offutt, 10 Bush (Ky.) 
632; Johnson v. Rayner. 25 App. Div. 
598, 49 NYS 959, 27 NYCivProc 102: 
Morris v. Grant. 34 Hun (N. Y.) 377; 
Lazier v. McCullough, 6 Alta. L. 503. 

16. Yeager v. Mansel, 264 Pa. 327, 
107 A 688. 

17. Peo. State Bank v. Monsey Oil 
Co., (Tex. Commn. A.) 11 SW (2d) 
507 [aff (Civ. A.) 297 SW 885]. 

18. People’s State Bank v. Monsey 
Oil Co., (Tex. Commn, A.) 11 SW (2d) 


507 [aff (Civ. A.) 297 SW 885]. 


19. Phinizy v. Few, 19 Ga. 66; Mar- 
shall v. Duke, 51 Ind. 62. 


20. Ala.—McKenzie v. Wimberly, 
86 Ala. 195, 5 S 468; Duncan v. Stew- 
art, 25 Ala. 408, 60 AmD 527. 


Ark.—Sumner v. Gray, 4 Ark. 467, 
38 AmD 39. 


N. H.—Buss v. Putney, 38 N. H. 44. 


PN tera ph od a v. Birch, 83 Pa. 


Vt.—Clayton v. Scott, 43 Vt. 553. 


_21. Bybee v. Embree-McLean Car- 
riage Co., (Tex. Civ. A.) 135 SW 203; 
National Cotton-Oil Co. v. Taylor, 
(Tex. Civ. A.) 45 SW 478. 


22. Existence of lien as ground for 
rescission by buyer see supra § 244, 


Rights and liabilities of buyer as 
to lienors see infra §§ 602, 604. 


23. Ky.—Chenault v. Bush, 84 Ky. 
528, 2 SW 160, 8 KyL 490. 


Mich.—Saxton v. Krein, 107 Mich. 
62, 64 NW 868 , 


Pa.—Miller v. Westerhoff, 14 Pa. 
Super. 604, 18 LancLR 17. 


S. C—Alexander v. Maxwell, 9 S. © 
Eq. 302. 


Wis.—Kelly v. Berry, 39 Wis. 669. 


See Maloney v. Houston, 51 Cal. A. 
585, 197 P 661 (construing contract 
against liens). 


fa] Foreclosure of mortgage.— 
Where defendant purchased negroes: 
who were afterward seized and sold 
under a mortgage on them: given by 
the former owner, and defendant re- 
purchased them under the mortgage: 
sale, he was not bound to pay the for-- 
mer owner any part of the purchase: 
money, but only interest or hire dur- 
ing the time he had the negroes im 
possession before the sale for fore— 
closure. Alexander v. Maxwell, ¥ S:. 
Chas 3028 

[b] Property held not subject to 
lien.—Dominion Linen Mfg: Co. v:- 
Langley, 46 Can. S. C. 633. 

24. Dunham v. Pettee, 4 E. D.:. 
Smith 500 [rev on other grounds 8 N.. 
Y. 508). . 

25. Wood v. Clark, 121 Ill. 359, 12: 
NE 271 [aff 21 Ill. A. 464]; Burns v.- 
Munger, 45 Hun (N. Y.) 75. 

[a] Walidity of lien.—Where the: 
bill of sale of a stock of goods to cer-- 
tain creditors, in satisfaction of their’ 
claims, stipulated that the sale and 
settlement Should be void if.the goods: 


300 [55 Cod] 
creditors, which has not been delivered, creates no 
lien, and hence does not constitute a defect in title.?® 
And the fact that stock sold has been pledged by the 
seller is not necessarily a defect in title.27 On the 
other hand, it has been held that, even when a lien is 
not enforceable, the buyer is not required to take the 
property subject to possible litigation with the lien- 
holder,?® although it is otherwise if the existence of 
the lien does not prevent the buyer’s receipt of the 
property free from such liens,?® as where the con- 
tract of sale contemplates that the buyer shall retain 
enough of the purchase price to satisfy the same.®° 
A mortgage is not a defect which will justify a re- 
fusal to accept title, where the agreed price is more 
than sufficient to satisfy the mortgage.°? 


The credibility of testimony tending to show that 
the seller transferred an unincumbered title is for 
the jury.22% 

{§ 285] 3. Subsequently Acquired Title. Where 
the seller has no title at the time of the sale but 
subsequently acquires title, the title so acquired in- 
ures to the benefit of the buyer.?? But if the seller 
is not in possession of the goods sold, so that there 
is no implied warranty of title,?? his subsequent ac- 
quisition of title does not inure to the benefit of the 
buyer.*4 And it has been held that when a seller 
‘subsequently acquires title to goods sold, some new 
act on his part is necessary to transfer title to the 
buyer.?5 


[§ 286] 4. Waiver and Estoppel as to Defects.*° 


The buyer may waive®’ or estop himself from rais-' 


ing*® the objection that title to the property is de- 
“be replevied or attached or levied 36. 
upon by other creditors . . . or 
said sale to be declared void by a ju- 
ry or the courts,” the two clauses 


Quantity, 
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In respect of: 
Default in payment see infra § 505. 
quality, or other matters 


relating to delivery see 


[§§ 284-288 


fective. Such objection cannot be interposed by a 
buyer who, before the sale, had knowledge of defects 
in the seller’s title,?® or of any fact sufficient to put 
him on inquiry as to the existence of some right or 
title in conflict with that which he is about to pur- 
chase.*® But where property is sold under an agree- 
ment that the buyer is to retain a part of the price 
until the seller procures the release of certain en- 
cumbrances, and prior to the performance of such 
condition, transfers the property to another person 
without mentioning the encumbrances, the fact that 
the latter takes possession and pays the balance that 
was to become due to the original seller on perform- 
ance of the condition, will not prevent him, when 
sued by his immediate seller, from insisting on per- 
formance of the condition.*? 


{§ 287] B. Bills of Sale+?—-1. Necessity. In the 
absence of statute, a bill of sale is not essential to 
transfer title to personal property, unless there is 
an agreement to give a bill of sale.4? Where there 
is an agreement for written evidence of transfer of 
title, the buyer is entitled to insist on such writing, 
and may refuse acceptance of the property without 
it,*# and the bill of sale tendered must comply with 
the agreement therefor.*® 


[§ 288] 2. Requisites and Validity. <A bill of sale, 
like other contracts,#® must be based on a sufficient 
consideration.*” A bill of sale procured by fraud*$& 
or duress?® is invalid, and the fraud which will be 
sufficient to vitiate the bill of sale may be construc- 
tive fraud.®°° But the mere fact that the seller signs 
the instrument without reading it does not render it 


386. 
fou Forbes v. Drumm, 15 La. Ann. 


infra §§ 42. Bill of sale: 


should be read aS meaning substan- 
tially the same thing, and the sale 
did not become void merely because 
an attachment or levy was made, but 
only when judicially determined to be 
valid as against such creditors’ title. 
Wood v. Clark, 121 Ill. 359, 12 NE 271 
[aff 21 Ill. A. 464]. 

26. Stuart v. University Lumber, 
ote Co., 66 Or. 546, 182 P 1, 1385 P 

27. Ortmann v. Fletcher, 117 Mich. 
501, 76 NW 63, 

28, Stuart v. University Lumber, 
ghee Gon 66 Or 546 UsZeruel, aso ce 
165, 


29. Stuart v. University Lumber, 
etc., Co., supra. 

[a] Where mortgage lien was own- 
ed by seller, as assignee, at the time 
the buyer refused the goods on ac- 
count of liens, a delivery by the as- 
signee would have merged his lien 
on the title so delivered, or at least 
would have entitled the buyer to a 
receipt against him. Stuart v. Uni- 
versity Lumber, etc., Co., 66 Or. 546, 
132°P a) 135 P2165. 

30. Stuart v. University Lumber, 
etc., Co., supra. 

831. Jaenke v. Taylor, 160 La. 109, 
106 S 711. 

31%. Mauldin v. 
Cc. 508, 121 SE 547. 

32. Davis v. Tingle, 8 B. Mon. 
(Ky.) 539; Frazer v. Hilliard, 33 S. 
Cc. L. 309; Sherman v. Champlain 
Transp. Co., 31 Vt. 162. 

33. See infra § 749. 

34. Scranton v. Clark, 39 N. Y. 220, 
100 AmD 430. 

35. Head v. Goodwin, 37 Me. 181. 


Milford, 127 S. 


ra hs 824, 341-344, 390-391, 426- 


87. Kelly v. Berry, 39 Wis. 669. 


[a] Existence of lien.—Where, at 
the time of the seller’s offering to de- 
liver property to the buyer according 
to contract, there are adverse liens 
upon the property, but the seller fur- 
nishes security against them to the 
buyer’s satisfaction, and the latter re- 
fuses to accept the property on the 
sole ground that it is of defective 
quality, this is a waiver of the ob- 
jection founded on the existence of 
the liens. Kelly v. Berry, 39 Wis. 
669. 


88. Dust v. Conrod, 5 Munf. (19 
Va.) 411. 


[a] TIllustration.—Where a suit is 
brought to recover a Slave of a ven- 
dee, who refers the matter in contro- 
versy to arbitrators without.the au- 
thority or consent of his vendor, who 
sold the slave bona fide, and when he 
might have cast plaintiff in an action 
at law, the vendee has no remedy in 
equity against the vendor, if he loses 
the slave by the award. Dust v. Con- 
rod, 5 Munf. (19 Va.) 411. 


39. Pipes v. Shiff, 10 La. Ann. 301; 
Millcreek Tp. v. Brighton Stock Yards 
Co., 27 Oh. St. 4353.) Rry v. Lucas, 29 
Pa. 356. 


[a] Notice to buyer.—Where ref- 
erence to a deed to the vendor of 
slaves is made in an act of sale of 
the slaves, so as to become part of 
the act and place it within the ven- 
dee’s knowledge, the vendee is charg- 
ed with notice of any matters in his 
vendor’s title. Carian v. Rieffel, 2 
Mart. N. S. (La.) 619. 


40. Bennett v. Buchan, 76 N. Y. 


Defined see supra § 2. 
As constituting chattel mortgage see 
Chattel Mortgages § 13. 
Statute of frauds affecting sales of 
e00ge see Frauds, Statute of §§ 234— 
o . 


43. See infra §§ 589, 590. 


44. Thompson v. Richards, 14 
Mich. 172. 
[a] Construction of agreement.— 


An agreement to “sign off’? requires 
delivery of tangible personal property 
and notes payable to bearer, unless 
there was a request, which the buyer 
would have a right to insist on, for 
written evidence of the transfer. 
Thompson v. Richards, 14 Mich. 172. 
< Sir Hull v. Ray, 80 Cal. A. 284, 251 


46. See Contracts §§ 144-244. 


47. Sussdorf v. Lee, (Tex. Civ. A.) 
2 SW (2d) 344. 

[a] Consideration held sufficient. 
—An oral agreement to vacate prem- 
ises was consideration for a later bill 
of sale canceling rents in considera- 
tion of equity in fixtures and vacat- 
ing premises. Sussdorf v. Lee, (Tex. 
Civ. A.) 2 SW (2d) 344. 

48. The Barge No. 6, 8 Fed. 48; 
Applegarth v. Weintraub, 60 Cal. A. 
24, 212 P 36; Lambiase v. Lambiase, 
101 N. J. Eq. 99, 136 A 730; Hogan 
v. Holeman, 14 Phila. (Pa.) 484, 594. 

Fraud in contracts generally see 
Contracts §§ 279-309. 

49. Paul v. Live Stock State Bank, 
116 Or. 626, 241 P 56. 

Duress in contracts generally see 
Contracts §§ 310-325. 


50. Jenkins v. Jenkins, 66 Or. 12, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 288-290] 


invalid.51 A party seeking to avoid a bill of sale for 
duress has the burden of proof.°? 


[§ 289] 3. Form and Contents. It is not essential 
that the writing should be in any particular form 
so long as it shows an intent to transfer the prop- 
erty for a consideration.®? The writing may be in 
the form of a receipt acknowledging payment of the 
consideration for the property therein described ;°* 


but it must show a present transfer,®> although it 


is not essential that it should recite the fact of de- 
livery of the property.®® The instrument should so 
describe the property as to furnish the means of 
identifying it.°7 Mention of the pledgee of prop- 
erty, as “owner,” if a misdescription, does not invali- 
date the bill of sale.®§ 


Statutory requirements as to the form of bills of 
sale must be complied with.°? 


[§ 290] 4. Execution. The bill of sale must be 
duly executed,®® and it is not executed until it has 


SALES 


[55 C.J.) 301 


sary that it should be executed by both parties in or- 
der to be binding on both,®? as where it is in the form 
of a receipt for the purchase money.°* Nor is a seal 
essential, in the absence of a statute requiring it.°° 


Attestation. Statutory provisions as to attesta- 
tion of bills of sale must be complied with,** although 
under some statutes attestation is essential only for 
the purpose of admitting the paper to record.°? A 
notary public who is beneficially interested in the 
transaction is disqualified from attesting a bill of 
sale.°& 


Evidence. Where there were two subscribing wit- 
nesses, and the handwriting of one beyond the ju- 
risdiction is proved, and the other testifies to the 
genuineness of his own signature, although stating 
that he has no recollection of the bill of sale, there 
is sufficient prima facie evidence of due execution.®® 
In the absence of a recital in a bill of sale that it was 
executed elsewhere, the presumption is that it was 
executed at the place named in the ecaption,”?® but 


been signed®? and delivered.®? 


132 P 542. 


[a] Illustration.—A bill of sale to 
grantor’s brother in whom he had con- 
fidence and who supervised its prepa- 
ration was held constructively fraud- 
ulent, where the grantor misunder- 
stood its effect. Jenkins v. Jenkins, 
66 Or. 12, 132 P 542. 

51. Long v. Smith Hotel Co,, 115 
Or. 306, 23% P 671. 

[a] Illustration.—Where plaintiff, 
a business woman of more than ordi- 
nary intelligence, signed a bill of sale 
transferring ownership of furniture to 
defendant without reading it, as part 
of a settlement between her and the 
chattel mortgagee, who was also her 
Jandlord, both parties to the transac- 
tion being represented by attorneys, 
such bill of sale is valid in absence of 
fraud. Long v. Smith Hotel Co., 115 
Or: 806, 237 P 671. 


52. Paul v. Livestock State Bank, 
116 Or. 626, 239 P 108, 241 P 56. 

[a] Evidence held insufficient to 
sustain burden of proof. Paul v. 
Livestock State Bank, 116 Or. 626, 239 
EP 108, 241 P 56. 


53. Hull v. Ray, 80 Cal. A. 284, 251 
P 810, 812 [cit- Cyc]; Bellerby v. 
Thomas, 105 Ga. 477, 30 SE 425; Bangs 
v. Friezen, 36 Minn. 423, 32 NW 143; 
McAllister v. McAllister, 34 N. C. 184. 


[a] Sufficiency of writing.—(1) A 
writing which states “I agree to sell,” 
instead of ‘I sell’ is sufficient. Bangs 
v. Friezen, 36 Minn. 423, 32 NW 173. 
(2) A writing is sufficient which re- 
cites that for value received the sell- 
er relinquishes to the buyer his right 
and title to the property. McAllister 
v. McAllister, 34 N. C. 184. 


54 Finney v. Lucy, (Ala.) 39 S 
583; Bush v. Bradford, 15 Ala. 317; 
erecta v. Madden, 7 Austr. C. L. R. 
143. 

[a] Illustration.—A writing exe- 
cuted and delivered as follows: ‘“Re- 
ceived from A, A. Richards $110.00 
One Hundred and ten Dollars, for 1 
National Cash Register, 3 show cases, 
1 plate glass ice box, 1 pr. Crombo 
scales, stored at N. E. Corner Warren 
& Dauphin Sts. W. A. Shriner,” al- 
though in form a receipt, is in legal 
effect a bill of sale, evidencing the 
contract between the parties. Shrin- 
er v. Meyer, 171 Ala. 112, 55 S 156, 
AnnCasi1913A 1103. 


55." Berry v. Robinson, 122 Ga. 575, 
50 SE 378; Crane v. Pearson, 49 Me. 
97; Putnam y. McDonald, 72 Vt. 4, 
AT A 159. 

[a] Receipted statement of ac- 
scount.—Where defendant sold a bicy- 


But it is not neces- 


cle to plaintiff, a written instrument 
executed by him to plaintiff, “Terms 
cash. P. to M., dr., one bicycle, $47.- 
50. Paid July 27, 1896,” was not suffi- 
cient to constitute a bill of sale, since 
it did not contain words importing a 
transfer of title, but was merely a re- 
ceipted statement of account. Put- 
nam v. McDonald, 72 Vt. 4, 47 A 159. 


[ob] Note for purchase money.—A 
note given by the buyer providing 
that the title to the personalty shall 
remain in the seller until the money 
is paid is not a bill of sale. Berry v. 
Robinson, 122 Ga. 575, 50 SE 378. 

{c] In England and British Co- 
lumbia it has been held that a receipt 
for the purchase money, if not intend- 
ed to be a part of the bargain to pass 
the property in the goods, is not a 
bill of sale. Charlesworth v. Mills, 
[1892] A.C. 231; Ramsay v. Margrett, 
[1894] 2 Q. B. 18; Hendry v. Laird, 
28 B. C. 445 [rev 27 B. GC. 217]. 


erpee Walker vy. Hays, 15 La. Ann. 


57. Cal.—Blackwood  v. Cutting 
Packing Co., 76 Cal. 212, 18 P 248, 9 
AmSR 199. 

Ga.—Phillips v. Dean, 76 Ga, 10. 

Iowa.—Dysart Sav. Bank v. Wein- 
stein, 152 Iowa 260, 132 NW 18. 

Minn.—Walker v. Fitsgerald, 157 
Minn. 319, 196 NW 269, 197 NW 259. 


N. D.—Fletcher v. Nelson, 6 N. D. 
94, 69 NW 53. 


Or.—Commercial Nat. Bank y. Da- 
yvidson, 18 Or. 57, \22 P 517. 


Pa.—Winslow v. Leonard, 24 
14, 62 AmD 354. 


Ss. C.—Hinson v. Pickett, 10 S. C. 
Hasso: 


Tex.—Robertson v. Hunt, 77 Tex. 
321, 14 SW 68. ‘ 


Wis.—State v. 
558, 94 NW 359; 
41 Wis. 149. 


[a] Descriptions held sufficient.— 
(1) A bill of sale describing proper- 
ty, “as described in deed from W. to 
T.” ete., sufficiently described the 
property. Trabue v. Ash, (Tex. Civ. 
A.) 200 SW 415. (2) A recorded bill 
of sale given by a pledgee on the de- 
fault of the pledgor, describing the 
property as “85 tons of iron, more 
or less, now upon the railroad land 
in D., now owned by us and in our 
possession at the above described 
place,” is not so indefinite as to the 


Pa. 


Wharton, 117 Wis. 
Morrow v. Delaney, 


location of the property as to mis-. 


lead or confuse persons examining 
the record. Dysart Sav. Bank ov. 
Weinstein, 152 Iowa 260, 132 NW 18. 


this may be overcome by extrinsic evidence.™4 


58. Dysart Sav. Bank vy. Wein- 
stein, 152 Iowa 260, 132 NW 18. 


59. See statutory provisions. 


[a] In England (1) under Bills of 
Sale Act of 1878 (41 & 42 Vict. e¢ 32), 
and Act of 1882 (45 & 46 Vict. c¢ 43), 
defining bills of sale as used in the 
acts, and providing the form of such 
instruments, failure to comply with 
the provisions of the statutes inval- 
idates the bill of sale. Sticks v. Wil- 
son, [1913] 2 K, B. 235; Kemble v. 
Addison, [1900] 1 Q. B. 430; Proc- 
tor v. Lucius, 19 T. L. R. 458 (in the 
last two cases the grantor’s occupa- 
tion was misdescribed); Murray v. 
Mackenzie, L. R. 10 C. P. 625; Marks 
v. Derrick, 80 L. T. Rep. N. S. 60 (in ’ 
both of which cases the bill of sale 
was held void for misdescribing the 
grantor’s address). (2) Instrument 
held not a bill of sale within Bills of 
Sale Act 1882, prescribing form. 
Great Eastern R. Co. v. Lord, [1909] 
A. C. 109. (3) Bills of sale given as 
eeu see Chattel Mortgages § 72 
note 3 


60. Dorsey v. Gassaway, 
& J. (Md.) 402, 3 AmD 557. 


61. Smith v. Smith, (Tex. Civ. A. 
200 SW 540. é beet sede 


62. See infra § 291. 


ese Finney v. Lucy, (Ala.) 39 S 


64 Finney v. Lucy, supra. 

65. Gibson v. 14 Wall. 
Hull v. 
Trib- 
. Marsh. (Ky.) 
187; Cary-Halliday Lumber Co, v. 
Cain, 70 Miss. 628, 18 S 239. 


66. See statutory provisions. 


[a] In New Mexico Comp. L. 
(1897) § 119, requiring bills of sale 
of live stock, except sheep, to be ac- 
knowledged by some _ officer author- 
ized to take acknowledgments of real 
estate, repeals by necessary implica- 
tion the provisions of § 75, requiring 
the bill of sale to be witnessed by 
two witnesses. Williamson y. Ste- 
vens, 18 N. M. 204, 135 P 75. 


67. Balchin v. Jones, 10 Ga. A. 
434, 73 SE 6138. 


Pr pated and recording see infra § 
68. Southern Iron, ete. Co. v. 
Voyles, 138 Ga. 258, 75 SM 248, 41 
LRANS 3875, AnnCas1913D 369, ; 
69. Hemphill v. Dixon, 11 F. Cas. 
No. 6,346a, Hempst. 235. 
70. Rowe v. Spencer, 132 Ga. 426, 
64 SE 468. : 
71. Rowe v. Spencer, supra, 
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[§ 291] 5. Delivery. <A bill of sale, to be effective, 
must be delivered’? or tendered,’? and whether there 
has been a sufficient delivery depends upon the intent 
of the seller to deliver,7* as manifested Ly the acts 
and circumstances surrounding the transaction.’® 
Any act of the seller to be considered as showing 
delivery must be accompanied by a clear intent to 
deliver,?® unconditionally,*? for the purpose of pass- 
ing title to the property,*® and the grantee must have 
accepted delivery with a like intent.7® 
of sale has been executed, acknowledged, and record- 
ed is evidence of delivery to and acceptance by the 
grantee,®° and may, under many circumstances, es- 


tablish the fact.8? 
Possession of grantee. 


[a] I lustration.—Where a bill of 
sale is prima facie entitled to record, 
and it is undertaken to overcome the 
presumption which the law indulges 
to establish its prima facie right to 
registration, it is competent to show 
that it was executed in the presence 
of an officer who had authority to 
attest it at the place of its actual 
execution, notwithstanding the situs 
of its execution may be at a place 
other than that stated in the caption. 
Re v. Spencer, 132 Ga. 426, 64 SE 


72. U. S.—Blewett v. U. S., 10 Ct. 
Cl. 235 


: Mia awards v. Gordon, 129 § 43. 
: Conn.—Alsop v. Swathel, 7 Conn. 
00. 


Ky.—Inlow v. Com., 6 T. B. Mon. 72. 


- .Mass.—Buffington v. Curtis, 15 
Mass. 528, 8 AmD 115. 


paitel ee Devis v. Mizner, 40 Mich. 
1 
Mo Sea, f Brown, 200 Mo. A. 


255, 205 SW 4 

N. a Awl v. Bryant, 42 N. Y. 
11; Govin v. De Miranda, 76 Hun 414, 
Bs NYS 1049; Walsh v. Brown, 4 NYS 


Tex.—Smith v. Smith, (Civ. A.) 200 
Sw 540. 


Wash.—Chezum Vv. 
Wash. 645, 54 P 22. 

[a] Question for jury where evi- 
dence is conflicting. Edwards v. 
Gordon, (Ala.) 129 S 43. 


73. Duff v. Anderson, 
397, 195 P 445. 

[a] Evidence held sufficient to 
support finding that before com- 
mencement of the action seller ges 
dered buyer a bill of sale. Duff 
Anderson, 50 Cal. A. 897, 195 P 445, 


74, Poplin v. Brown, 200 Mo. A. 
255, 205 SW 411; Brand v. Focht, 1 
Abb, Dec. (N. Y.) 185, 3 Keyes 409, 
2 Transcr. A. 357, 5 AbbPr 225; Smith 
v. Smith, (Tex, Civ. A.) 200 SW 540; 
Chezum vy. Parker, 19 Wash. 645, 54 


Parker, 19 


50 Cal. A. 


Bea. 

75. Knoche y. Perry, 90 Mo. A. 
483; Chezum vy. Parker, 19 Wash. 645, 
54 P 22. 

[a] Sufficiency of delivery.— 


When the seller left the bill of sale 
in his desk with a letter to the buy- 
er saying it was for him, the buyer 
taking possession thereof, there was 
a. sufficient delivery. Chezum _ y. 
Parker, 19 Wash. 645, 54 P 22. 


76. Alsop v. Swathel, 7 Conn. 500; 
Thompson y. Easton, 31 Minn. 99, 16 
NW 542; Lacquement v. Bellamy, 
(Mo. A.) 253 SW 1073; Poplin v. 
Brown, 200 Mo. A. 255, 205 SW 411. 


While possession of the 
instrument is usually sufficient evidence of deliv- 
ery,*? delivery will not be presumed from possession 
if it appears that there was never any intent on the 
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part of the seller to give possession or to deliver.*? 


Delivery to third person. Delivery to a third per- 
son is sufficient delivery to the buyer if so intended,** 
but such delivery is insufficient where the seller does 
not part with control of the instrument.*® 

[§ 292] 6. Filing or Recording.*° 
quired by statute’? the filing or recording of a bill 
of sale is not essential to its validity as between the 
parties;** and this rule applies even though a stat- 
ute requires such instruments to be recorded in order _ 
to be valid as against third persons.®® 


[§ 293] 7. Construction and Operation. 
eral rule that in construing contracts of sale the in- 


Unless re- 


tention of the parties as ascertained from the entire 


77. Poplin v. Brown, 200 Mo. A. 
255, 205 SW 411 (plaintiff's title be- 


ing based upon a bill of sale signed}. 


by defendant, the question of the ac- 
tual or constructive delivery of the 
property covered by the bill of sale 
at the time of the manual delivery of 
bill of sale by defendant to plaintiff, 
while not vital, had a bearing on the 
issue whether delivery of bill was 
conditional). 


78. Lacquement v. Bellamy, (Mo. 
A.) 253 SW 1078; Poplin v. Brown, 
200 Mo. A. 255, 205 SW 411. 


79. Lacquement v. Bellamy, (Mo. 
A.) 253 SW 1073; Poplin v. Brown, 
200 Mo. A. 255, 205 SW 411. 


ras Knoche v. Perry, 90 Mo. A. 
vo. 
81. Knoche v. Perry, supra. 


82. Blewett v. U. S., 10 Ct. Cl. 235; 
Collins v. Bankhead, 32°S. Gi Le 25. 


83. Poplin v. Brown, 200 Mo. A. 
255, 205 SW 411; Brand v. Focht, 1 
Abb. Dec. (N. Y.) 185, 3 Keyes 409, 
2 Transcr. A. 357, 5 AbbPrNS 225. 


[a] “Delivery involves intent as 
well as physical control.’’—Poplin v. 
eeeet 200 Mo. A. 255, 260, 205 SW 


84. Inlow v. Com., 6 T. B. Mon. 
(Ky.) 72; Buffington v. Curtis, 15 
Mass. 528, 8 AmD 115. 


85. Ashley v. Ashley, 93 Ark. 324, 
124 SW 778; Alsop v. Swathel, 7 
Conn. 500; Doyle v. Mizner, 40 Mich. 
160. 

[a] Illustration.—Where the mak- 
er of a bill of sale placed it in the 
hands of a third person to keep, or 
to hold it subject to the order of the 
depositor, there was no delivery, ac- 
tual or constructive, to the other par- 
ty. Alsop v. Swathel, 7 Conn. 500. 

[b] Delivery to hold until gran- 
tor’s death.—Bills of sale executed 
by one to his heirs in anticipation of 
death, intended as a division of his 
estate, and handed to a grantee to be 
placed in a chest, and there to re- 
main subject to the grantor’s control 
until his death and then to be de- 
livered, but not intended to become 
effective in the event of his recov- 
ery, are ineffective to pass title on 
his death. Ashley v. Ashley, 93 Ark. 
324, 124 SW 778. 

86. Filing and recording: 
Absolute bill of sale given as securi- 
ty see Chattel Mortgages § 201. 
Cone nas sales see infra §§ 1239-— 


87. See statutory provisions. 

[a] Instrument held not a bill of 
sale within statute requiring regis- 
tration. ClancyeivewsGrand tS) 
ete.” RUiCOl db: te ne ale 


— 


agreement must govern®® applies to bills of sale,®? 
as in determining the parties to the instrument®? and 
the property transferred thereby.®* 
specifying certain property transferred is ineffective 


A bill of sale 


Bill of sale of: 

Cattle running upon range see Ani- 

mals § 654, 

Slaves see Slaves [36 Cyc 475]. 

88. Lemon v. Bacon, 15 F.. Cas. 
No. 8,241, 4 Cranch C. C. 466; Inlow 
vi Com.) 16 SUB Mons }CK yz) 9172 
Heisch vy. Bell, 11 Nv M.523)'70)P 5725 
ey Va Trotter, 10 Yerg. (Tenn.) 

89. Validity of unrecorded bill of 
sale as against: 


Bona. fide purchasers see infra §§ 618— 


623. 
wart persons generally see infra § 


90. See supra § 168. 


91. Lindsey v. Ritchey, 122 Ark. 
611, 182 SW 901; Fletcher v. Winn- 
field Bottling Works, 160 La. 261, 107 


S 103 [rev 2 La. A. 685]; Carter v: 
‘Clark, etc., Lumber Co., (Tex. Civ. 
A.) 149 SW 278; Bevan v. Muir, 53 


Wash, 54, 101 P 485, 32 LRANS 588. 


92. Rowe v. Guderian, (Tex. Civ. 
A.) 212 SW 960. 


[a] Rule applied.—(1) A bill of 
sale, which does not mention a mo- 
tor sales company nor any member 
of that firm as grantor, but specifical- 
ly states that the automobile sold 
was the property of H and on its 
face purports to be made and exe- 
cuted by H who warrants the ti- 
tle, although bearing the names of 
the company and H in the place for 
signatures, was construed as from 
H and not from the company. Rowe 
v. Guderian, (Tex. Civ. A.) 212 SW 
960. (2) A third person, who pre- 
pared a bill of sale for an automo- 
bile, may not claim that a company 
whose name appears as signed there- 
to was a grantor, where the lan- 
guage of the instrument is not am- 


biguous, and designates the other 
signer as grantor. Rowe vy. Guder- 
ian, Supra. 

Ark.—Mays v. Barnett, 150 


93. 
Ark. 492, 234 SW 488. 


N. Y.—Salisbury v. Segal, 189 App. 
Div. 400, 178 NYS 599 


N. D.—Anderson se Hanson, 52 N. 
D. 746, 204 NW 66 


Okl. ree Vv. ak 102 Okl. 65, 
226 Pi 5 


Tex-—Wellington v. Brooks, 
A.) 255 SW 1022 


[a] Rule Applied) Where a 
railroad, selling scrap material on 
the site of its freight house removed 
from leased land, believed through its 
officer that it was selling only ate, 
scrap iron, and coal, with lumber, 
which also the purchaser believed, 
such material being fairly worth the 
one hundred dollars consideration, the 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7 


The gen- 
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as to so much of the designated property as had be- 
come a part of the realty under the law of fixtures.°* 
Where title has passed to the buyer, the seller cannot 
reinvest himself with title by a bill of sale subse- 
quently executed, reciting that the title was retained 


until full payment is made.®® 


Effect on prior contract; merger. 
ment to vacate premises in consideration of cancel- 
lation of rents becomes merged in a subsequent bill 
of sale transferring the equity in the personal prop- 
erty on the premises in consideration of cancellation 
of rents due and of an agreement to vacate the prem- 
But it has been held that an agreement to 
assume a chattel mortgage is not merged in a sub- 
sequent bill of sale which does not specifically men- 
tion the prior agreement, but recited, as a consid- 


ises.°& 
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Where a corporation contracts to sell 
all its property at a certain place, as well as the en- 
tire capital stock, and its assets of every kind, a 
subsequent bill of sale of the property at the desig- 
nated location will not limit the prior contract so as 


to exclude therefrom the money owned by the cor- 


An oral agree- 


ly. 


eration, a specified sum “and other valuable consid- 


bill of sale to the purchaser ‘did not 
cover several hundred dollars worth 
of copper sulphate gradually depos- 
ited under the old freight house from 
the waste of a telegraph company’s 
batteries. Salisbury v. Segal, 189 
App. Div. 400, 178 NYS 599. (2) In 
a bill of sale, conveying farm machin- 
ery used and necessary for cultiva- 
tion of farm, clause, “all tools on 
premises of every name and nature,” 
includes a manure spreader. Ander- 
son v. Hanson, 52 N. D. 746, 204 NW 
669. (3) Where the conveyance of a 
moving picture show business speci- 
fies the “equipment, the piano and 
everything pertaining to the picture 
show and the good will,” such lan- 
guage will not affect the conveyance 
of a building owned by grantor in 
which the business is being conduct- 
ed, in the absence of a clear! intention 
that it shall so operate. Rosen v. 
Martin, 102 Okl. 65, 226 P 577. 


94. Boyd v. Hurd, (Tex. Civ. A.) 
207 SW 339. 


Fixtures generally see Fixtures 26 
Cc. J. p 649. 


95. Koehler v. Franklin Pav. Co., 
(Mo. A.) 269 SW 400. 


96. Sussdorf v. Lee, (Tex. Civ. A.) 
2 SW (2d) 344. 


97. Avon State Bank v. Sheldon, 
130 Mise. 64, 223 NYS 634. 


98. In re Exposition Catering Co., 
285 Fed. 328. 


99. Tribble v. Oldham, 
Viarsin, Cy) odio lee 


1. Conditions precedent to or con- 
current with: 
Acceptance of goods see infra § 480 
-et seq 
Delivery of goods see infra § 295 et 
seq. 
Payment of price see infra § 501 et 
seq. 
Nature of conditions see supra §§ 
193-195. 
2. Conditions precedent: 
Generally see supra § 194. 
To action by: 
Buyer for: 
Breach of contract see infra §§ 
1105-1107. 
Recovery of: 
Goods see infra § 1089. 
Price see infra §§ 1073-1074. 
Seller for: 
Damages see infra §§ 1023, 1024. 
Price see infra §§ 951—957 
Recovery of goods see infra §§ 
913, 914. 
U.' S—Straus v. J. M. ‘Russell 
85 Fed. 589. 
Ala.—Seruggs v. Riddle, 171 Ala. 
350, 54 S 641; Florence Wagon Works 
Vv. Kalamazoo Spring, etc., Co., 144 
Ala. 598, 42 S77; Austill v. Hierony- 
mus, 124 Ala, 376, 27 S 255. 


Cal.—Withers v. Moore, 


5 J. J. 


3. 
Co., 


140 Cal. 


591, 74 P 159; Maloney v. Houston, 
SINCali As oon Lo EnOOks 


Ga.—Webb v. Orme, 35 Ga. A. 784, 
134 SE 841. 


Ill.—Pennsylvania Coal Co. v. Ry- 
an, 107 T5226, 


Ind.—Bressler v. Kelly, 34 Ind. A. 
235, 72 NE 613. 


Iowa.—Mortemoth Co. v. Home Fur- 
niture Co., 288 NW 133; McMillan v. 
Jaeger Mfg. Co., 186 NW 849. 

La.—Dupuy v. Dupuy, 11 La. A. 367, 
122 S 902. 

Mich.—Rice vy. Malone, 
79,120 NW 605. 


Minn.—Dreyer Commn. Co, v. Fruen 
Cereal Co., 148 Minn. 443, 182 NW 520. 


N. J.—U. S. Cast Iron Pipe, etc., Co. 
v. Cavanagh, 82 N. J. L. 189, 82 A 507. 


N. Y.—Steinhardt v. Bingham, 182 
N. Y. 326, 75 NE 403; Kellam v. Mc- 
Kinstry, 69 N. Y. 264 [aff 6 Hun 381]; 
Higgins v. Delaware, etc., R. Co., 60 
N. Y. 553; Gourd v. Healy, 137 App. 
Div. 323, 122 NYS 7; Gray v. Dela- 
ware, etc., R. Co., 48 N. Y. Super. 
121; Bidwell v. Overton, 13 NYS 274, 
26 AbbNCas 402. 

S. C.—Equitable Mfg. Co. v. Cool- 
ey, 69 S. C. 332, 48 SE 267. 


Tex.—Tuffily v. Houston Motor Car 
Co., (Civ. A.) 205 SW 832; National 
Novelty Import Co. v. Griffin, (Civ. 
A.) 168 SW 85. 


Vt.—Lawrence v. Davey, 28 Vt. 264. 


Va.—Forbes v. Southern Cotton Oil 
Co., 180 Va. 245, 108 SE 15. 


Wis.—Kellogg v. Nelson, 
125. 


Eng.—Bowes v. Shand, 2 App. Cas. 
55; In -re Olympia ‘Oil, -etc., -Co.; 
oats 1 K. B. 233; Kingdom v. Cox, 

C. B. 522, 57, HCL 522, 136 Reprint 
82; Graves.v. Legg, 9 Exch. 709, 156 
Re Dias 304; Hickox, v. Adams, 34 
L. T. Rep. N. S. 404. ; 


ty Construction of conditions.— 
(1) Rice v. Malone, 156 Mich. 79, 120 
NW 605. (2) Where a contract for 
an exclusive agency for the sale and 
operation of stamp-vending machines 
provided that the buyer might ex- 
change the single machines for the 
double machines upon paying the dif- 
ference in the purchase price, the 
buyer cannot compel an exchange by 
returning several of the single for 
one of the double machines, but must 
pay the difference in price. Detroit 
Postage Stamp Service Co. v. Scher- 
mack, 179 Mich. 266, 146 NW 144, 
AnnCas1915D 287. (3) Defendants 
had been purchasing military books 
with exchange privilege from a com- 
pany which published military books 
exclusively. Plaintiff sold military 
and other publications. Defendants 
later contracted to purchase military 
books from plaintiff ‘with the ex- 


156 Mich. 


5 Wis. 


poration, since the bill of sale is not appropriate for — 
the transfer of the money.®8 


Seller is estopped to deny that the property was 
sold on the date stated in the bill of sale.®® 


[§ 294] C. Performance of Conditions General- 
If a condition is imposed on one of the parties 
to the sale, as a condition precedent to the perform- 
ance by the other party,” there must be a full and 
complete performance of such condition to put such 
other party in default,? unless such performance is 


change privilege now extended” by 
the other company. It was held that 
the exchange privilege related only 
to military books, as the first con- 
cern did not handle any other books, 
so that defendants had no right to 
return military books in exchange for 
other books. Geo. Banta Pub. Co. v. 
Smith, (Tex. Civ.. A.) 242 SW 1113. 
(4) Seller of irrigating machinery, 
having agreed by written contract 
that the writing was the complete 
agreement to ship machinery within 
certain time, to furnish blueprints 
for the foundations, and to provide - 
an engineer to supervise the installa- 
tion, and instruct. buyer’s operators, 
was not required to install the ma- 
chinery, being bound to do only those 
things specified in the contract. 
Southern Gas, ete., Engine Co. v. 
Richolson, (Tex.- Commn. A.) 216 SW 
158 [rev (Civ. A.) 181 SW 529]. (5) 
Buyer agreeing to pay if cow sur- 
vived calf’s birth must pay, where 
cow lived 60 days thereafter; absent 
proof birth caused death. Dupuy. v. 
Dupuy, 11 La. A. 367, 122. S 902. 


[b] Acts constituting breach.—(1) 
Furnishing a florist, for advertising, 
post cards substantially, although 
not exactly, similar to those contract- 
ed to be furnished another florist in 
the city for a year was a breach’ of 
the seller’s contract with the second 
florist not to send ‘these cards’’ to 
any one else in the same line of busi- 
ness. Doolittle v. Hundertmark, 88 
N. J. L. 515, 97 A 47. (2) Where 
plaintiff, a wholesale dealer, sold ra- 
zors to defendant under a contract 
stipulating that plaintiff would in- 
sert an advertisement in a newspaper 
containing defendant’s name as the 
selling agent of the razors for that 
town in the hardware trade, such 
stipulation amounted to a contract 
that defendant should be considered 


| the sole agent for sale of the razors 


in the hardware trade at such point, 
and a sale of such razors to a drug- 
gist doing business in the same block 
as defendant during the period cov- 
ered by the contract and permitting 
such druggist to sell the razors at a 
less price than defendant was allowed 
to sell them, was a breach of the 
contract; the druggist, in so far as 
he sold cutlery, being engaged in the 
“hardware trade.” Silberstein Vv. 
Guttridge, 80 N. J. L. 117, 77 A 792. 


{c] Time within which perform- 
ance of conditions sufficient.—If per- 
sons buy hay which is to be pressed 
by them and removed from the sell- 
er’s premises, they have a right to 
press the hay within the time that 
by the terms of their contract they 
were to remove it. Austin v. Lang- 
lois, 81 Vt. 228, 69 A 739. 

{d] Provision held not condition 
precedent.—A stipulation that the 
buyer will settle his account with the 
seller growing out of past sales, be- 


waived ;* and if no time is fixed for the performance 
of conditions they must be performed within a rea- 
sonable time.® But there can be no waiver of per- 
formance without knowledge of the facts. The 
question of waiver is for the jury where it has to be 
deduced from the acts of the parties,’ but it 1s usu- 
ally for the court to determine when arising as a 
question of estoppel. If conditions are concurrent?® 
or dependent?® neither party can maintain an action 
for breach by the other party without showing per- 
formance of conditions on his own part, or an offer 
to perform, although it is not certain from the terms 
which is to do the first act.1:_ In the case of inde- 
pendent agreements!” the failure to perform is not 
such a breach as terminates the liability of the other 
party but it gives him a right to sue for or recoup 
his damages.* 

[§ 295] D. Delivery14—1. In General. The term 
“delivery” is used in the law of sales in very differ- 
ent senses, being used in some instances to denote a 
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change of title and in others to denote change of pos- 
session.15 The present discussion is concerned only 
with delivery as effecting a change of possession in 
performance of the contract, delivery as denoting 
change of title being treated elsewhere in this arti- 
cle.16 Where a delivery is made after a new oral con- 
tract of sale and delivery is entered into in y-lace of a 
prior written agreement, it is made under the verbal 
contract and is subject to the terms thereof.+* 


[§ 296] 2. Obligation To Deliver—a. In General. 
The obligation of the seller to deliver the goods sold, 
if not expressed, is implied in the absence of any 
agreement to the contrary,+® even though the goods 
are not in the possession of the seller, ‘if he affirms 
title to them.1® But the obligation to deliver may be 
limited, qualified, or altogether excluded by the terms 
of the contract.2° Failure of the seller to deliver in 
accordance with the terms of the contract of sale is 
a breach of the contract,” in the absence of legal ex- 


fore a certain date will not be treated 
as a condition precedent to the obli- 
gation of the seller to perform, when 
inspection of the entire agreement in 
the light of the surrounding circum- 
stances does not show that this was 
the fair intent of the parties and 
meaning of the contract when it was 
originally prepared, and the contract 
was not executed until after the date 
so set for the payment of the price. 
Goodyear Tire, ete., Co. v. Vulcanized 
Ae eae Co., 228 N. Y. 118, 126 NE 

[e] Evidence held sufficient: (1) 
To sustain a finding that the seller 
disobeyed the shipping instructions. 
Dreyer Commn. Co. v. Fruen Cereal 
Co., 148 Minn. 448, 182 NW 520. (2) 
To show that buyer was damaged by 
seller’s failure to obey shipping in- 
structions. Freeman Electric Co. v. 
MacMillan, 89 Cal. A. 264, 264 P 491. 
(3) To support jury’s finding that, 
where sale could not be closed until 
buyer’s attorney was satisfied, such 
condition was not complied with. 
Atlas Torpedo Co. v. U. S. Torpedo 
Co., (Tex. Civ. A.) 15 SW (2d) 150. 
(4) To show that refusal of buyer’s 
attorney to approve sale, subject to 
his approval, was not arbitrary and 
unreasonable. Atlas Torpedo Co. v. 
U. S. Torpedo Co., supra. (5) To 
show that buyers did not use due 
diligence in marketing grapes as re- 
quired by contract, and that loss 
thereof resulted from such failure. 
Ehlers v. Bihn, 71 Cal. A. 479, 285 P 
673. (6) To show failure to ‘deliver 
pedigree papers and breeding certifi- 
cates covering hogs sold. Bond v. 
White, (Iowa) 192 NW 311. 

{f] Evidence held insufficient (1) 
to show approval by city smoke de- 
partment as required by the contract. 
McMillan v. Jaeger Mfg. Co., 177 Iowa 
599, 159 NW 208. 


4, U. S.—Maddux v. Usher, 16 F. 
Cas. No. 8,936, 2 Hask. 261. 

Cal.—Jensen v. Carlenzoli, 
A. 656, 202 P 452. 

Iowa.—Mortemoth Co. v. Home Fur- 
niture Co., 233 NW 133. 

Ky.—Brown v. EPllis, 108’ Ky, 308, 45 
Sw 94,19 KyL 2023. 

Md.—Miller v. Mantik, 116 Md. 279, 
81 A 797. 


Mich.—Young Bros. Mach. Co. v. 
Young, 111 Mich. 118, 69 NW 152. 


54 Cal. 


Mo.—Roberts v. Kaemmerer, (A.) 
287 SW 1057. 
IN; Je —U- ete Cast) iron Pipe, ete., 


Co. v: Cavanagh, -82 NJ. L189, 82 
A 507. 


N. Y.—Standard Rice Co. v. Klip- 
stein; 245 ING “Ye 315,150. NEP SL: 
Kellam v. McKinstry,,69 N. Y. 264 
{aff 6 Hun 381]; Cornwell v. Haight, 
21 N. Y. 462 [rev 8 Barb. 327]; Gray 
v. Delaware, etc., R. Co., 48 Sn ae 
Super. 121. 

Or.—Propst v. William Hanley Co., 
94 Or. 397, 185 P 766. 


Wash.—Van Dusen Harrington Co. 
v. Jahn, 127 Wash. 426, 221 P 301. 


{a] Evidence held insufficient to 
establish a waiver by buyer of con- 
tract provisions relative to delivery 
of documents showing grade of grain 
tendered. Van Dusen Harrington Co. 
v. Jahn, 127 Wash. 426, 221 P 301. 


5. Sandman y. Sheridan, 201 Ky. 
79, 255 SW 10338; Goulis v. Angel, 251 
Mass. 79, 146 NE 222; Kingdom v. 
Cox, 5 C. B. 522, 57 ECL 522, 1386 Re- 
print 982; Barber v. Taylor, 5 M. & 
W. 527, 151 Reprint 223. 


{a] There is no fixed rule as to 
what is a reasonable time for seller 
of a business to procure a clear title, 
on buyer’s objection that certain 
things be done by seller, but the rea- 
sonableness of the time taken de- 
pends upon the facts and circum- 
stances surrounding each transaction. 
Sandman v. Sheridan, 201 Ky. 79, 255 
SW 1038. 


6 Los Angeles Gas, etc., Corp. v. 
Amalgamated Oil Co., 168 Cal. 140, 142 
P 46 (holding that a letter by plain- 
tiff to defendant did not inform de- 
fendant of plaintiff's breach of a con- 
tract for the purchase of oil from 
defendant, and hence defendant did 
not waive the breach; a waiver pre- 
supposing knowledge). 


7. Miller v. Mantik, 116 Md. 279, 
81 A 797. ; 


8 Miller v. Mantik, supra. 
9. See supra § 194. 
i See supra § 195. 


U. S.—Livermore v. Brauer, 
128 red. 265, 62 CCA 647. 


Ala.—Veitch v. V. B. Atkins Gro- 
i etc., Co. 5 Ala. A. 444, 59 S 


Colo.—Maher v. Wiesman, 82 Colo. 
320, 259 P 1027. 


Ill—Freet v. American Electrical 
Supply Co., 257 Ill. 248, 100 NE 933 
[aff 171. Ill. A. 512]; Pennsylvania 
Coal Co. v. Ryan, 107 ue 226; Stool- 
fire v. Royse, 71 Ill. 22 


N. Y.—Delaware ae Co, v. Calm, 
195 N. Y. 2381, 88 NE 58; Lester v. 
Jewett, 11 N. Y. 453; Dunham v. 
Pettee, 8 N. Y. 


500]; Reynolds v. Miller, 79 Hun 113, 
29 NYS 405; Crist v. Armour, 34 
Kelley Vv. Upton, 12 53Ns 
; 336; Chatterton v. Fisk, 
1 AbbNCas 88; Frey v. Johnson, 93 
Pa cn 316; Fickett v. Brice, 22 How 
r 


Pa.—Keeler v. Schmertz, 46 Pa. 


135; Levering v. Phillips, 7 Pa, 387; 
Harris APDje 9 ba. Casiagss eds A 


Vt.—Perry v. yiheolets 24 Vt. 286; 
Jones v. Marsh, 22 Vt. 144. 


Condition precedent a action by: 
Buyer see infra §§ 1105-1107. 
Seller see infra §§ 1023, 1024. 


12. Dox v. Dey, 3 Wend. (N. Y.) 
356 (promises are independent where 
on the one hand goods are sold and 
agreed to be delivered on demand, 
and on the other payment is deferred 
pepe months after date of con- 
rac 


Generally see supra § 195. 

13. Ark.—Magnolia Compress Co. 
v. Smith, 75 Ark. 503, 88 SW 563. 
Apps .—Haynes v. Hayward, 41 Me. 

Mass.—Knight v. New England 
Worsted Co., 2 Cush. 271. 

Mo. —Springfield Seed Co. v. Walt, 
94 ee A. 76, 67 SW 938. 

Y.—Bladsworth v. Rosenblatt, 
20 eres 357, 45 NYS 931. 

Eng.—Eastern Counties R. 
Philipson, 16 C. B. 
Reprint 653. 

14. On sale of vessel see Shippin 
[36 Cyc 48]. a 


‘Con we 
2, 81 ECL 2, 139 


15. Shelton v. French, 33 Conn. 
489; Morse v. Sherman, 106 Mass. 
430; Flynn v. Badger, 173 App. Div. 


71, 158 NYS 859; Bloyd v. Pollock, 


Bt Wis Main CD 

16. See infra § 531 et seq. 

17. Schultz v. Bradley, 57 
646 mem [rev 4 Daly 29]. 

18. Gray v. Walton, 107 N. Y. 254, 
14 NE 191; Arthur Greenfield, Inc., 
bee Herrman, 72 Misc. 406, 130 NYS 


ING) oY 


19. Arthur 
Herrman, supra. 


20. Gray v. Walton, 107 N. Y. 254, 
14 NE 191 [aff 52 N. Y. Super. 534]. 


21. U. S.—Burgie v. Hicks, 
Fed. 340. 


Conn.—Bridgeport Hardware Mfg. 
Co. v. Bouniol, 89 Conn. 254, 93 A 674. 


Del.—Barr v. Logan, 5 Del. 52. 
Mo.—Roberts v. Kaemmerer, 


Greenfield, Inc  v. 


(A.) 


508 [rev 4 E. D. Smith] 287 SW 1057. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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euse for such failure,?? 
objections.” 


N. Y.—Stabilimento Metallurgico 
Ligure v. Joseph, 189 App. Div. 173, 
178 NYS 241; Forsstrom v. Utility 
Steel -Co., 132 Misc. 409, 229 NYS 
626 [rev 131 Misc. 471, 227 NYS 289]; 
Brooks v. Kaempfer, 163 NYS 1077. 


Okl.—Kuppenheimer vy, Levine, 116 
Okl. 50, 243 P 182. 


Pa.—-Rambo v. Regar, 84 Pa. Su- 
» per. 64, 

Tex.—Boyd v. Keystone Driller Co., 
(Civ. A.) 6 SW (2d) 221. 


Va.—Richmond Leather Mfg. Co. 
v. Fawcett, 130 Va. 484, 107 SE 800. 


Wash.—Maeder Steel Products Co. 
oF Brewster, 154 Wash. 120, 281 P 


Wis.—Hess v. Great Northern Pail 
Co., 175 Wis. 465, 185 NW 542. 


[a] Refusal to perform.—(1) 
Where a contract for the sale of lum- 
ber stated the minimum quantity, the 
corporate seller’s letter that its stock 
of lumber had run_ short of the 
amount estimated, and that it deemed 
the order complete on closing out its 
stock, coupled with its failure to re- 
ply to buyer’s letter, insisting on per- 
formance and demanded ‘‘definite ad- 
vices” by return mail, was an un- 
equivocal refusal to perform the con- 
tract as construed by the buyer, espe- 
cially in the absence of anything in- 
dicating that the buyer did not so con- 
strue the seller’s failure to reply. Lo- 
gan v. Big Sandy Lumber Co., 296 Fed. 
658. (2) The seller of an automobile 
could not maintain that a contract to 
purchase was broken by the buyer, 
when he demanded the car before the 
time for its delivery had arrived, 
where the seller told the buyer that 
he could not get the car at any price 
and “could go to hell,” thereby re- 
lieving the buyer of further responsi- 
bility. under the contract. Wetting- 
feld v. Neller, 186 NYS 604. 


{b] Time of breach—(1) The 
word “now,” as used in a sSeller’s 
statement that he could not now com- 
ply with the buyer’s request for ship- 
ment was held to mean that by rea- 
son of the buyer’s prior request for 
delay the seller was under no further 
obligation to ship, and not merely that 
he could not comply with the contract 
at the “present” time. Burgie v. 
Hicks, 203 Fed. 340. (2) Where a 
seller was required to deliver to the 
buyer tools, patterns, etc., on demand 
there was no refusal until the buyer 
attempted to remove the articles and 
the seller refused to permit it. 
Bridgeport Hardware Mfg. Corp. v. 
Bouniol, 89 Conn. 254, 93 A 674. (3) 
Mere requests bya seller for changes, 
or objection to the terms of a contract 
of sale, will not constitute renuncia- 
tion or repudiation when unaccompa- 
nied by a statement that the contract 
will be repudiated unless the changes 
or modifications are made. Hess v. 
Great Northern Pail Co., 175 Wis. 465, 
185 NW 542. 


[ec] In Ohio, under Sales Act (Gen. 
Code § 8447), providing that where 
the property in goods has not passed 
to the buyer, and the seller wrong- 
fully refuses to deliver, the buyer 
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or unless the buyer waives 
But where a contract provides that it 
shall be binding on the seller only if the financial con- 
dition of the buyer is satisfactory, and the seller, 
after investigation, concludes that it would be unsafe 
to make delivery without security for payment, his 
failure to deliver is not a breach of the contract.?4 
Substantial compliance with the terms of the con- 
tract is usually sufficient,?> and the seller may per- 
form by having delivery made by a third person.?° 
The seller cannot, without the buyer’s consent, sub- 
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may maintain an action for damages 
for nondelivery, a statement by the 
seller to the buyer that the former 
could do nothing further was held to 
be a refusal to deliver, which consti- 
tuted a breach of the contract. Uni- 
versal Coal Co. v. Old Ben Coal Corp., 


32 Oh. A. 254, 167 NE 904. 
22. See infra §§ 443-469. 
23. See infra §§ 298-300. 
24 Weber v. Hall, 231 Mich. 493, 


204 NW 153. 


25. U. S.—Arnold v. National Ani- 
line, etc., Co., 20 F. (2d) 364. 


Kan.—Nichols, etc., Co. v. Swisher, 
110 Kan. 20, 202 P 630 


N. Y.—Gray v. Gannon, 4 Hun 57, 6 
Thomps. & C. 245. 


‘Tex.—Pruitt Commn. Co. v. Fruit 
Dispatch Co., (Civ. A.) 129 SW 1150. 

Wash.—Harrild v. Spokane School 
ees 112 Wash. 266, 192 P 1,19 ALR 


[a] In Georgia, under Civ. Code 
(1910) § 4818, requiring substantial 
compliance with the spirit of the con- 
tract, not merely of the letter, sub- 
stantial performance of a contract of 
sale by the seller is all that is re- 
quired. Morgan v. J. B. Colt Co., 34 
Ga. A. 630, 130 SE 600. 


Substantial performance as to qual- 
ity see infra § 394. 

26. Petroleum Products Distribut- 
ing Co. v. Alton Tank Line, 165 Iowa 
398, 146 NW 52. 


{a] Illustration.—The action of a 
wholesaler in having goods ordered 
from it shipped to the buyer by an- 
other, who charged the amount 
against the wholesaler, was a fulfill- 
ment and not an assignment or rejec- 
tion of the orders. Petroleum Prod- 
ucts Distributing Co. v. Alton Tank 
Line, 165 Iowa 398, 146 NW 52. 


27. U. S.—Guarantee Title, etc., Co. 
v. Huntingdon First Nat. Bank, 185 
Fed. 373, 107 CCA 429 [mod 179 Fed. 
151], 193 Fed. 52, 118 CCA 382. 


Ala.—Standard Oil Co. v. Weeks, 167 
Ala. 408, 52 S 4438. 


Cal.—Hogue-Kellogg Co. v. Petit, 48 
Cal, A. 495551927 P A713: 


Mo.—Howe Scale Co. v. Geller, etc., 
Hardware Co., (A.) 285 SW 141. 


Pa.—Frank Pure Food Co. v. Dod- 
son, 281 Pa. 125, 126 A 2438. 


[a] Rule applied.—(1) Where a 
contract requires oil to be shipped in 
iron drums, a shipment in wood bar- 
rels is not a sufficient performance. 
Standard Oil Co. v. Weeks, 167 Ala. 
403, 52 S 443. (2) A seller who con- 
tracts to deliver entire crop of beans 
grown at a specific place cannot sub- 
stitute beans grown in other place, 
and recover under’ the _ contract. 
Hogue-Kellogg Co. v. Petit, 48 Cal. A. 
495, 192 P 118. (3) Seller, who had 
contracted to deliver beans grown on 
one tract at specified price and by 
other contracts had agreed to deliver 
beans grown on other tracts at differ- 
ent price, could not deliver beans 
grown on one tract in performance of 
contract relating to other tract. 
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stitute a different kind of performance from that re- 
quired by the contract,?7 as by shipping goods by 
express where the contract calls for shipment by 
freight, or vice versa,?° or by shipping from a port 
other than the one provided in the contract.*? 
special date is fixed for delivery, a breach of contract 
exists when the seller notifies the buyer that he will 
not comply with the contract.°°? 
of the contract the obligation to deliver is absolute, 
the seller cannot impose an additional condition on 
delivery,?1 and his threat to cancel the contract un- 


If no 


If under the terms 


Hogue-Kellogg Co. v. Petit, supra. 
(4) If entitled to payment for each 
delivery of beans, the seller was re- 
quired to specify contract under 
which deliveries were made, and on 
refusal or inability to so do was not 
entitled to‘\payment. Hogue-Kellogg 
Co. v. Petit, supra. (5) Where the 
buyer furnished the seller labels 
which it was the seller’s duty to at- 
tach to tins of Sauerkraut ordered by 
buyer, but seller failed to so attach 
them, the buyer was not required to 
accept the goods; seller’s stenciling 
of tins in lieu thereof not being a 
compliance with contract. Frank 
Pure Food Co. v. Dodson, 281 Pa. 125, 
126 A 2438. 


Conformity of goods to contract re- 
quirements: 
Generally see infra § 372. 
As to: 
Quality see infra § 392 et seq. 
Quantity see infra §§ 373-391. 


28. See infra § 368, 
29. See infra § 369. k 
30. Howard v. Haas, 139 Mo. A. 


591, 123 SW 1048. 


31. U. S.—Corbett v. Winston Elk- 
horn Coal Co., 296 Fed. 577; Anchor 
Cotton Mills v. Bellow, 279 Fed. 390. 

Cal.—Roach v. Lactein Food Co., 57 
Cal. A. 379, 207 P419. 

Mo.—Texas Co. v. Watson, (A.) 3 
SW (2d) 251. 

N. Y.—Lace Selling Co. v. Shapiro, 
249 N. Y. 68, 162 NE 586; John Dimon 
Corp. v. Federal Sugar Refining Co., 
215 App. Div. 140, 213 NYS 106; Man- 


da v. Etienne, 93 App. Div. 609, 87 
NYS 588. 
Pa.—Clavan v. Hermann, 285 Pa. 


120, 181 A 705. 


Ss. C.—W. T. Rawleigh Co. v. Wil- 
son, 141 S. C. 182, 189 SE 395. 


Va.—Smokeless Fuel Co. v. Seaton, 
105 Va. 170, 52 SE 829. 


Wis.—Wausau Canning Co. v. 
Woodruff, 189 Wis. 184, 207 NW 421. 


Alta.—Snagproof v. Brady, 18 Alta. 
L. 393, 69 DomLR 271, [1922] 3 West 
Wkly 432. 

Que.—Durocher v. McLaren, 16 Que. 
Super. 257. 


[a] Ilustrations.—(1) Where a 
contract called for the sale of all a 
seller’s surplus goods of a certain 
kind that a buyer should order for one 
year, a letter from the seller to the 
buyer, written after the buyer had 
sent a second order for goods, stating 
that the seller would not allow the 
buyer to sell the goods in certain ter- 
ritory according to their first con- 
tract, was a repudiation in toto of 
the contract, and not merely a refusal 
to supply the goods called for in the 
second order. Roach Bros. v. Lactein 
Hoods Con5T Cal. Al 379) 20 ue 410) 
(2) Where contract specified, ‘‘De- 
livery—After completion your order” 
of a specified prior date, the word 
“completion” was not used in the 
sense that the prior order or contract 
could not be deemed “completed” un- 
til the goods delivered thereunder 
were paid for; hence the _ seller 
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less the buyer complies with the unwarranted condi- 
tion is an anticipatory breach of the contract.®? 
if the seller definitely repudiates the contract, the 
buyer may treat such repudiation as 
tract and bring suit at once,?? but he cannot, at the 
same time, treat the contract as broken and as sub- 
sisting. The appointment of a receiver for the sell- 
er is an anticipatory breach of the contract of sale 
only if the buyer elects to treat it as such.*® - 
no obligation to deliver when the contract has been 
definitely repudiated by the buyer, or where he in- 
sists on conditions not contemplated by the con- 


tract.?® 


The intervention of bankruptcy disabling the seller 
from performing is equivalent to repudiation.*? 


The obligation of the 


Effect of payment or tender. 
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So 


a breach of con- 


is made.#1 


There is 


Concurrent conditions. 
provides that the stipulated price shall be paid on 
delivery,2 or where the contract is silent as to the 
time of delivery*® or time of payment,** and eee 
is no stipulation for credit or delay on either side,* 
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tender of payment with demand and notice to deliv- 


[§ 297] b. Gowaitioan Precedent or Concurrent. 
If payment according to the terms of the contract. is 
a condition precedent*® there is no obligation on the 
part of the seller to deliver the goods until payment 


Where the contract of sale 


payment and delivery are concurrent acts to be per- 


seller to deliver may be fixed by payment?’ or by 


breached his contract by refusing to 
make delivery until after the former 
invoice was paid. Fulton Bag, etc., 
Mills v. Frankel, 196 App. Div. 701, 
188 NYS 709. 


[b] Where contract specifies man- 


ner of delivery the seller cannot im- | 


pose other conditions precedent to de- 
livery. Petersburg Fire Brick, etc., 
Co. v. American Clay Mach. Co., 89 


ae Dt oom LOGE NE 33; li ALgT 58 
32. John Dimon Corp. v. Federal 


Sugar Refining Co., 215 App. Div. 140, 
213 NYS 106. 

33. Chicago Title, ete., Co. v. Sago- 
Ja Lumber Co., 242 Ill. 468, 90 NE 
282; Strasbourger v. Leerburger, 233 
N. Y. 55, 184 NE 834. And see infra 
§ 1104. 

34. 
supra. 

35. New York Trust Co. v. Island 
Oil, ete., Corp., 43 FF. (2d) 933. 

36. See infra §§ 463-466. 

37. Swezey’s Bus Line v. Ernst, 
230 App. Div. 714, 243 NYS 248. 


38. Barr v. Logan, 5 Del. 52; Flow- 
er v. Taliaferro, 3 La. 88; Murray v. 
Larabie, 8 Mont. 208, 19 P 574; Gray 
v. Walton, 107 N. Y. 254, 14 NE 191. 


Strasbourger v. lLeerburger, 


39. See infra §§ 304-308. 
40. See supra § 194. 
41. Ala.—dAustill v. Hieronymus, 


124 Ala. 376, 27 S 255. 
Ill.— Allen v. Hartfield, 76 Ill. 358. 


Pa.—Woolsey v. Axton, 192 Pa. 526, 
43 A 1029. 


Eng.—Bloxam v. Sanders, 4 B. & C. 
° 941, 10 HCL 868, 107 Reprint 1309. 


ppp a i Ve Watt, 725i. C; 
QB: 

[a] eitens “terms, cash” do not 
require payment as a condition preced- 
ent to delivery. Nelson v. Patrick, 
2C. & K. 641, 61 ECL 641, 175 Reprint 
269. 

42. U. S.—Guarantee Title, etc., 
Co. v. Huntingdon First Nat. Bank, 

185 Fed. 373, 107 CCA 429 [mod 179 
Ped 151] 193 Fed. 52, 118 CCA 382. 

Cal.—Fruit v. Phelps, 4 Cal. 282. 

Ill.—Pennsylvania Coal Co. v. Ryan, 
107 Ill. 226; Canadian Bank of Com- 
merce v. McCrea, 106 Ill. 281; Formel- 
la v. Durand, etc., Co., 211 Ill. A. 414. 

Ind.—Johnson v, Powell, 9 Ind. 566, 

Ky.—Asberry v. Macklen, 3 T. B. 
Mon. 9. 

N. Y¥.—Empire State Type Found- 
ing Co, VNGrant,114N. Yu.'40; 21 NE 
49; Genin v. Thompkins, 12 Barb. 
265. 

Or.—Gile v. Lasselle, 89 Or. 107, 171 


P 741; 
P 809. 
Pa.—Keeler v. Schmertz, 46 Pa. 

135; Levering v. Phillips, 7 Pa. 387. 

Porto Rico.—Quinones v. Ana Ma- 
ria Sugar Co., 24 Porto Rico 614. 

Tex.—Kelly v. Webb, 27 Tex. 368. 

43. U. S.—lLeonard v. Davis, 1 
Black 476, 17 L. ed. 222. 

Cal.—Pearson v. McKinney, 160 Cal. 
649, 117 P 919; Cole v. Swanston, 1 
Cali..54,,.52 AmD)288. 

Tll.—Allen v. Hatfield, 76 Ill. 358; 
Henkle v. Smith, 21 Ill. 238. 

N. Y.—Weinberg v. Gash, 94 Misc. 
303, 158 NYS 179. 

S. C.—Mitchell v. Georgia R., etc., 
Co, 40S. Cy la 1385 

Tex.—Shepard v. Weiss, 
28 SW 355. 

Eng.—Bloxam v. Sanders, 4 B. & C. 
941, 10 ECL 868, 107 Reprint 1309. 

44. U. S.—Leonard v. Davis, 1 
Black 476, 17 L. ed. 222. 

Cal.—Pearson v. McKinney, 160 Cal. 
649, 117 P 919; Cole v. Swanston, 1 
Gal. 51,/52; AmD,) 2:38, 

Del.—Barr v. Logan, 5 Del. 52. 


Lewis v. Craft, 39 Or. 305, 64 


(Civ. A.) 


Ill.— Metz v. Albrecht, 52 Ill. 491; 
Henkle v. Smith, 21 Ill. 238. 
Mich.—Bollenbacher v. Reid, 155 


Mich. 277, 118 NW 923. 
Minn.—Julius Kessler Co. v. Lally, 
109 Minn. 238, 123 NW 921, 124 NW 
213. 
Mo.—Southwestern 
Co. v. Plant, 45 Mo. 517 


Nebr.—Edwards v. Hastings Dis- 
tributing Co., 107 Nebr. 621, 186 NW 
980; Baker v. McDonald, 74 Nebr. 595, 
104 NW 923, 1 LRANS 474; Behrends 
v. Begschlag, 50 Nebr. 304, 69 NW 
835. 


Freight,  etc., 


N. Y.—Sawyer v. Dean, 114 N. Y. 
469, 21 NE 1012; Dana v. Fiedler, 12 
ING COsog AnD Os hath le bos. 
Smith 463]. 

Or.—Eaton v. Blackburn, 52 Or. 300, 
016 GRP 8705 97 i S39: 

Porto Rico.—Pietri 
Porto Rico 241. 


Ss. C.—Mitchell v. Georgia R., etc., 
@o 4074S... C.uL. 188. 

Tenn.—Coleman vy. Hudson, 2 Sneed 
463. 


Vt.—Hambleton v. U. Aja Granite 
Co. 95 Vt. 295, 115.A 102: 


Eng.—Bloxam .v. Sanders, 4 B. & 
CG. 941, 10 ECL 868, 107 Reprint 1309. 


45. Tipton v. Feitner, 20 N. Y. 423; 
Lester v. Jewett, 11 N. Y. 453; Hy- 
man v. Hullman, 205 App: Div. 119, 
199 NYS 366; Speyer v. Colgate, 67 


v. Vicena, 33 


formed simultaneously, and the buyer cannot put the 
seller in default for nondelivery, without showing 
payment or an offer to pay,?® or at least a readiness 


* 


Barbs (N:; -Y.)=.1923>" Gnaedinger aw. 
Turtleford Grain Growers Co-Op. As- 
soc., 15 Sask. L. 207, 68 DomLR 498. 


46. Ala.—Veitch v. V. B. Atkins 
eee ete., Co., 5 Ala. A, 444, 59 S 
54 Cal. 


Cal.—Jensen v. Carlenzoli, 
A. 656, 202 P 452. 


Del.—Pusey, ete., Co. v. Dodge, 19 
Del. 68, 49 A 248. 


Il1l.—Pennsylvania Coal Co. v. Ryan, 
107 Ill. 226; Allen v. Hartfield, 76 Ill. 
858; Stoolfire v. Royse, 71 Ill. 223; 
Hungate v. Rankin, 20 Ill. 639; Watts 
v. Balch, 182 Ill. A. 377. 


Ky.—Estill v. Jenkins, 4 Dana 75; 
Asberry v. Macklin, 3 T. B. Mon. 9. 


Mass.—West v. Platt, 127 Mass. 367. 
See also Hapgood v. Shaw, 105 Mass. 
276 (holding that, when payment and 
delivery are concurrent, there is noth- 
ing to be done by either party, and 
if nothing is done by either, neither 
party is in default, and neither party 
can hold the other for breach of con- 
tract). 


Minn.—Sanborn v. Shipherd, 59 
Minn. 144, 60 NW 1089. 
Mo.—Southwestern Freight, etc., 


Express Co. v. Plant, 45 Mo. 517; Fick- 
lin vy. Tinder, 161 Mo. A. 283, 143 SW 
oe Stresovich v. Kesting, 63 Mo. A. 


Nehnet hawards v. Hastings Dis- 
tributing Co., 107 Nebr. 621, 186 NW 
980; Baker v. McDonald, 74 Nebr. 
595, 104 NW 923, 1 LRANS 474. 


N. Y.—Tipton v. Feitner, 20 N. Y. 
423; Lester v. Jewett, 11 N. Y. 453; 
Smith v. Wright, 4 Abb. Dec. 274, 1 
AbbPr 243 [aff 7 N. Y. Super. 113]; 
Hyman v. Hullman, 205 App. Div. 
119, 199 NYS 3866; Beacon Falls Rub- 
ber Shoe Co. v. Burns, 79 App. Div. 
639, 79 NYS 819; James v. Hamilton, 
2 Hun 630, 5 Thomps. & C. 183 [aff 
63 N. Y. 616]; Speyer v. Colgate, 67 
Barb. 192; Aikin v. Davis, 45 Barb. 
44; Draper v. Jones, 11 Barb. 263; 
Cornwall v. Haight, 8 Barb. 327 [rev 
on other grounds 21 N. Y. 462]; Kel- 
ley” v., Upton, 12. N. WY. Super. (336: 
Thompson v. Leslie, 14 NYS 472. 


Seager ages AN v. Fisher, Wright 


Or.—Gile v. Lasselle, 89 Or. 107, 171 
Vacberie: ike, ' 


Pa.—Keeler v. Schmertz, 46 Pa. 135, 


S. Ci—Mitchell v.. Georgia R.; etei, 
Co.,6 40) S.C lay 1882 


Tex.—Kelly v. Webb, 27 Tex. 368. 
Vt.—Bliss v. Arnold, 8 Vt. 252, 30 


ek 467; Jones v. Marsh, 22 Vt. 
Wash.—Sussman ‘v. Gustav, 109 
Wash. 459, 186 P 882. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and willingness to do so.4? 


ness to perform.®° 


eRe eo eemith v. Bryant, 26 Wis. 

Eng.—Bloxam vy. Sanders, 4 B. & C. 
941, 10 ECL 868, 107 Reprint 1309; 
Morton v.. Lamb, 7 T. R. 125, 101 Re- 
print 890. 

Newfoundl.—Crangle v. Clift, 4 
Newfoundl. 322. 

[a] Garnishment of buyer.—On a 
contract for a cash sale, the vendee 
is not entitled to possession until the 
money is paid to the seller, although 
the vendee has been garnished on ac- 
count thereof. Sanborn v. Shipherd, 
59 Minn. 144, 60 NW 1089. See gen- 
erally Garnishment § 202. 

47. U. S—Neis v. Yocum, 16 Fed. 
168, 9 Sawy. 24. i 

Ala.—Alabama Cordage, etc., Co. v. 
Montgomery Cordage Co., 17 Ala. A. 
336, 85 S 35. 

Cal.—Fruit v. Phelps, 4 Cal. 282: 
aoe v. Swanston, 1 Cal. 51, 52 AmD 

Ill.—Lassen v. Mitchell, 41 Ill. 101; 
Hungate v. Rankin, 20 Ill. 639. 

In'd.—Johnson v. Powell, 9 Ind. 566. 

Ky.—Estill v. Jenkins, 4 Dana 75. 

N. Y.—Nelson v. Plimpton. Fire- 
proof Hlevating Co., 55 N. Y. 480; 
Barkey v. B. Brown, Ine., 186 NYS 
144; Brooklyn Oil Refinery Co. v. 
Brown, 38 HowPr 444; Porter v. Rose, 
12 Johns. 209, 7 AmD 306. 

Oh.—Simmons v. Green, 35 Oh. St. 
104. 

Or.—Catlin vy. Jones, 48 Or. 158, 85 
P 515. 

Pa.—Levering v. Phillip, 7 Pa. 387. 


Eng.—Rawson v. Johnson, 1 East 
203, 102 Reprint 79. 
ian Ala.—Davis v. Adams, 18 Ala. 

4, 

Cal.—Barron v. Frink, 30 Cal. 486; 
Cole v. Swanston, 1 Cal. 51, 52 AmD 
288; \Jensen v. Carlenzoli, 54 Cal. A. 
656, 202 P 452; Bidegaray v. Ormaca, 
48 Cal. A. 665, 192 P 176; Hogue-Kel- 
logg Co. v. Petit, 48 Cal. A. 495, 192 
12 aes 

Ill—Stoolfire v. Royse, 71 Ill. 223; 
Lassen v. Mitchell, 41 Ill. 101; Hun- 
gate v. Rankin, 20 Ill. 639. 

Ind.—_Summers v. Sleeth, 45 Ind. 
598; Campbell v. Miller, Wils. 412; 
Gardner v. Caylor, 24 Ind. A. 521, 56 
NE 134. 

Kan.—Thompson v. Warner, 31 Kan. 
Boo wron) Sov. 

Ky.—BEstill v. Jenkins, 4 Dana 75. 

La.—Shreveport Cotton Oil Co. v. 
Friedlander, 112 La. 1059, 36 S 853. 

Mich.—Hettrick Mfg. Co. v. Srere, 
235 Mich. 306, 209 NW 97. 

Mo.—Southern Lumber Co. v. Mer- 
cantile Lumber Co., 89 Mo. A. 141. 

N. .J.—Gruen v. Ohl, 81 N. J.-L. 
626, 80 A 547. 

N. Y¥.—Smith v. Wright, 4 Abb. Dec. 
274, 1 AbbPr 243 [aff 7 N. Y. Super. 
113]; Speyer v. Colgate, 67 Barb. 192; 
Kelley v. Upton, 12 N. Y. Super. 336; 
Armstrong v. Heide, 47 Misc. 609, 94 
NYS 434; Gallup v. Sterling, 22 Misc. 
672, 49 NYS 942. 

Oh.—Hounsford v. Fisher, Wright 
580. 

Or.—Gile v. Lasselle, 89 Or. 107, 
A Tite era 

Ss. C.—Mitchell v. Georgia R., etc., 
Co., 40S. C. L. 188. : 


On the other hand, it is 
as much the duty of the seller to deliver as for the 
buyer to accept and pay for the goods,‘® and the 
seller cannot hold the buyer liable for failure to ac- 
cept and pay unless he shows performanee or an offer 
to perform on his part,*® or a readiness and willing- 
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[§ 298] c. Waiver and Estoppel as to Want of, or 
Objections to, Delivery®!—(1) In General. The buy- 
er may, by his acts, declarations, or omissions, waive 
or be estopped to raise the objection that the goods 
were not delivered,°* or that the seller failed to com- 
ply with provisions of the contract with respect to 


delivery,°* provided such provisions are for the buy-- 


Tex.—Kelly v. Webb, 27 Tex. 368; 
Shepard v. Weiss, (Civ. A.) 28 SW 
3855. 

vVt.—Jones v. Marsh, 22 Vt. 144. 


Eng.—Jones v. Gibbons, 8 Exch. 
920, 155 Reprint 1626; Morton v. 
Lamb, 7 T. R. 125, 101 Reprint 890. 

[a] Contract of sale “f. o. b. mill” 
means free on board and ready to go 
forward at once, fixes point of de- 
livery to carrier, and does not re- 
quire buyer’s acceptance until such 
delivery. Hettrick Mfg. Co. v. Srere, 
235 Mich. 306, 209 NW 97. 


49. See cases supra note 48. 
Ponten of delivery see infra §§ 312— 


oO 


50.- See infra § 310. 
51. Waiver of: 
Notice, demand, or shipping directions 
from buyer see infra § 305. 
Objections to sufficiency of tender see 
infra § 312. 
Tender of delivery see infra § 317. 
thee and: place of tender see infra § 
52. U. S.—Tri-Bullion Smelting, 
etc., Co. v. Jacobsen, 233 Fed. 646, 147 
CCA 454. 


Ala.—Rosengrant v. Finklea, 
Ala. 401, 94 S 543. 

Mich.—Athol Mfg. Co. v. Briscoe 
eter Corp., 222 Mich. 95, 192 NW 
668. : 
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N. Y.—Thuman v. Clawson, etc., 
Co., 211 App. Div. 507, 207 NYS 565. 


Wyo.—Western Alfalfa Milling Co. 
v. Dunn, 31 Wyo. 91, 223 P 221. 


{aj Actions and omissions consti- 
tuting waiver or estoppel.—(1) Fail- 
ure of the buyer to take a part of the 
lumber and pay for it according to 
the contract terms relieves the seller 
of the duty of actually delivering the 
balance. Rosengrant v. Finklea, 208 
Ala. 401, 94 S 543. (2) Where a pur- 
chaser of artificial leather delayed for 
six months after the seller had made 
default in deliveries to complain 
thereof, he was, when sued for pur- 
chase price, estopped to make such a 
defense. Athol Mfg. Co. v. Brisco 
Motor Car Corp., 222 Mich. 95, 192 
NW 668. 


{b] Acts or omissions not consti- 
tuting waiver or estoppel.—(1) That 
purchaser acknowledged to assignees, 
who had advanced money to assignor, 
seller, on account, in words chosen 
by assignees, that account was cor- 
rect, would not estop purchaser from 
showing that goods had never been 
shipped or received by him. lLevison 
v. Weitzner, 170 NYS 539. (2) Where 
seller notified buyer it would not car- 
ry out contract, a request by the buy- 
er for performance, stating he would 
buy in open market and hold seller 
for difference between market and 
contract price, was not a waiver of 
the breach. Tri-Bullion Smelting, 
etc., Co. v. Jacobsen, 233 Fed. 646, 147 
CCA 454. 


53. Ala.—McAnelly Hardware Co. 
v. Bemis Bros. Bag Co., 208 Ala. 394, 
94 S 567; Curjel v. Hallett Mfg. Co., 
198 Ala. 609, 73 S 938. 


Cal.—Sterrett v. Curtis Corp., 206 
Calne 621, 1227 bY Rae ort9 2% Rudolph 
Wurlitzer Co. v. Cutting, 66 Cal. A. 
88, 225 P 11; Meyer v. Sullivan, 40 
Cal. A. 728, 181 P 847. 

Ga.—Finleyson v. 
Pan oEeeL. Co., 138 Ga. 247, 


International 
75 SE 


Ill.—Charles A. Stickney Co. v. 
Sears, 181 Ill. A. 486. 


aan ano baee v. Beers, 26 Kan. 


La.—American Law Book Co. v. 
Jones, 9 La. A. 280, 120 S 110. 


Mass.—John McClure Estate, Inc., 
v. Fidelity Trust Co., 243 Mass. 408, 
137 NE 701. 


Mich.—-Fisher v. Waddell, 
Mich. 339, 198 NW 972. 


Mo.—Laswell v. National Handle 
Co., 147 Mo. A. 497, 126 SW 969. 


. Y.—Standard Rice Co. v. Klip- 
stein, 245, JN, ¥.< 3d, 57 NEP oly 
Rosenburg v. F. S. Buffum Co., 234 
N. Y. 338, 137 NE 609; Littlejohn 
v. Shaw, 159 N. Y. 188, 53 NE 810; 
Anheuser-Busch Ice, etc, Co. v. 
Reynolds, 221 App. Div. 174, 222 
NYS 650; Lekas v. Schwill, 187 App. 
Div. 486, 175 NYS 707; Rochester 
Printing Co. v. Kellogg, 17 NYS 279. 


N. C.—Builders’ Supply, etc., Corp. 
ve Gadd, 183° N.Ci6447, TAT oSHeStti; 
Danville Lumber, etc., Co. v. Gallivan 
Bldg. Co., 177 N. C. 108, 97 SE 718. 


Okl.—Seigle v. Hamilton-Carhartt 
Cotton Mills, 89 Okl. 68, 213 P 305. 


Wash,.,—Andersen v. Northwest 
peels Co.,. 115°, Wash... »37,. 196). P 


[a] Particular provisions waived. 
—(1) The buyers of wheat free on 
board a steamship, if the sellers were 
obligated to transfer the wheat from 
the dock to the deck of the steam- 
ship, could waive such covenant for 
their benefit. Meyer v. Sullivan, 40 
Cal. A. 723, 181 P 847. (2) The buy- 
er waived a breach of the provision 
that the seller would not sell to any 
other catalogue house by making no 
objection when the latter showed him 
the catalogue of another house in 
which tthe engines were listed. 
Charles A. Stickney Co. v. Sears, 181 
Ill. A. 486. (3) Where a buyer of 
a machine kept it for about two 
months without asking the seller to 
send a man to start it, as he had 
agreed to do, and made no complaint 
that a man had not been sent, when 
asked thereafter to settle, the stipu- 
lation that the seller should send a 
man to start it was waived. Isaacs 
v. MacDonald, 214 Mass. 487, 102 NE 
81. (4) Where a buyer of goods f. 
o. b. cars declared he was not bound 
‘to accept some of the goods, because 
not included in the contract, he could 
not avail himself of the defense that 
he would have taken such goods had 
they been loaded on cars. Laswell 
v. National Handle Co., 147 Mo. A. 
497, 126 SW 969. (5) Where a buyer 
of goods in the hands of a third par- 
ty, upon discovering a year after 
the sale that it had not received 
the goods, made no demand that the 
seller do anything, it waived any 
claim to require the seller to pro- 
cure the acknowledgment, from the 
bailee to the buyer, that the goods _ 
were being held on the buyer’s be- 
half, provided in Personal Prop. L. 
§.124 subd 3. J. J. Little, etc, Co. 
v. Lamb Pub. Co., 108 Mise. 14, 177 
NYS 265. 


[b] Failure to ask for shipping 
instructions.—Where a buyer took 
the position that no binding contract 
had been made, it was not prejudiced 
by the seller’s failure to ask for fur- 
ther shipping directions. Rosenberg 
v. F.-S. Buffum Co:, 234 N. Y. 338, 137 
NE 609.° 


227 


308 [55 C.J.] 
er’s benefit®+4 


the facts.®° 


carrier.°8 


part.%* 


is not a waiver of performance.®° 


[ce] Failure to furnish invoices.— 
Purchasers of goods, having the 
right under the contract to insist 
upon production of invoices from 
which not only date of purchases, 
but wholesale cost prices, could have 
been ascertained, waived such right 
when they proceeded with inventory 
and appraisal and participated there- 
in through a _ representative, and 
could not then regain what they had 
waived by insisting upon strict per- 
formance. Fisher v. Waddell, 227 
Mich. 339, 198 NW 972. 


[d] Acts constituting waiver or 
estoppel.—_ Where a note, in renewal 
of a purchase-money note, recites 
that, in consideration of the renewal 
it is agreed that the seller has ful- 
ly made good its obligations, a re- 
covery on the note could not be pre- 
vented on the ground that the Sell- 
er failed to comply With an agree- 
ment to open an agency where the 
purchaser could get supplies for the 
machine sold. Finleyson v. Interna- 
tional Harvester Co., 138 Ga. 247, 75 
SE 108. 


[e] Acts not constituting waiver 
or estoppel.—(1) A purchaser, com- 
pelled to buy from the seller at high- 
er than contract price, under protest, 
after the seller has breached the con- 
tract by refusal to deliver at the 
price agreed on, does not waive the 
seller’s breach. Harris v. Texas Co., 
37 Ga, A. 227, 1389 SE 588. (2) That 
a purchaser proposes payment on 
terms other than those provided in 
the contract does not amount to a 
waiver or estoppel of his rights un- 
der the contract, where not accepted 
by the seller. James F. Drew Co. 
v. Breedlove, 30 Ga. A. 722, 119 SE 
532. <3) Where a valid contract for 
the purchase of goods has been en- 
tered into and the vendor claims a 
mistake has been made and refuses 
to deliver under the contract, the pur- 
chaser has the right to purchase the 
goods on the open market, and the 
purchase of the same goods from 
the vendor at an advanced price does 
not waive purchaser’s right to sue 
for damages for breach of the orig- 
inal contract. Seigle v. Hamilton- 
Carhartt Cotton Mills, 89 Okl. 68, 213 
P 305. (4) Other acts or omissions 
held not to constitute waiver. Royal 
Brewing Co. v. St. Louis Brewing As- 
soc., 188 Mo. A. 6738, 176 SW 553; 
“International Fuel, ete., Corp. v. Don- 
ner Steel Co., 221 App. Div. 253, 223 
NYS 110, 221 App. Div. 837 mem, 224 
NYS 823 mem. 


[f] Authority of agent to waive. 
—Where the defendant told the sell- 
ers of walnut logs it would take the 
logs with the distinct understanding 
that the sellers put them on the rail- 
road at a specified point under the 
direction of defendant’s agent, and 


and the acts claimed to constitute 
waiver or estoppel are done with full knowledge of 
The buyer may waive objections as to 
the route®® or mode*’ of shipment or delivery, or that 
the goods were not transported by the designated 
So, the objection that the goods were de- 
ficient in quantity®® or quality®® may be waived. But 
provisions not wholly for the buyer’s benefit cannot 
be waived by him,*! nor will he be estopped by acts 
which do not prejudice the seller,*? as by making 
concessions to facilitate delivery.** 
jections by the buyer, as distinguished from estop- 
pel to urge objections, involves intention on his 
Where the seller definitely repudiates the 
contract, and plaintiff elects to treat such repudia- 
tion as a breach, the bringing of suit therefor at once 
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Waiver of ob- 
Evidence. 
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Effect of waiver. Where a breach of the contract 
is waived by the buyer, the seller may not only com- 
plete the contract, if so advised, notwithstanding his 
previous default, but may also take advantage of any 
supervening circumstances which would justify him 
in declining to complete.®® 
breach is not a waiver of other and subsequent 
breaches,*”? and where goods are deliverable over a 
specified period, the buyer may insist on proper per- 
formance of the seller in the future, although he has 
acquiesced in and settled past failure to do so.*§ 
Where the seller, in an action for dam- 
ages for the buyer’s refusal to accept the goods, ad- 
mits failure to comply with the terms of the contract, 
the burden is on him to show a waiver by the buyer.*®® 
The general rules’® apply in determining whether the 


But a waiver of one 


evidence is sufficient to show waiver of the seller’s 


the sellers placed the logs on the 
river bank without defendant’s agent 
being present, relying on a telephone 
direction of such agent that the sell- 
ers go ahead and put the logs on 
the bank, defendant is not liable as 
for the purchase of such logs un- 
less its agent was authorized to 
waive the requirement that all the 
handling of the logs should be done 
under his direction. Adams v. Pick- 
rel Walnut Co., (Mo. A.) 232 SW 271. 


Waiver of: 
Delay. in delivery see infra §§ 341- 


Performance of conditions precedent 
generally see supra § 294 
Premature delivery see infra § 333. 


et to inspect goods see infra § 
54. Meyer v. Sullivan, 40 Cal. A. 


(23, 181 P 847. 
note 53. 


55. St. John Bros. Co. v. Falkson, 
237 Mass. 399, 130 NE 51; Howe 
Scale Co. v. Geller, etce., Hardware 
Co., (Mo. A.) 285 SW 141; Lopez v. 
eae 210 App. Div. 601, 206 NYS 


[a] Want of knowledge.—Buyer’s 
right, under Personal Prop. L., § 127 
subd 2, to refuse to treat delivery 
to carrier as delivery to himself, 
where seller fails to declare value 
of goods shipped under bill of lad- 
ing limiting carrier’s liability unless 
value is declared, was not waived by 
buyer’s payment of draft for price 
without knowledge of seller’s negli- 
gence. Lopez v. Henry Isaacs, Inc., 
210 App. Div. 601, 206 NYS 405. 


56. Kraut v. Nordlinger, 216 App. 
Div. 409, 215 NYS 496. 


And see cases supra 


57. Standard Oil Co. v. Weeks, 167 
Ala. 403, 52 S 443; Foster Drug Co. 
v. Zeller, etc.,’Co., 191 Ill. A. 508; 


Howe Scale Co. v. Geller, etc., Hard- 
ware Co., (Mo. A.) 285 SW 141. 


[a] Failure to object to method 
of delivery may be deemed a waiver 
thereof. Higgins Nis California 
Prune, ete., Growers, 16 F.. (2d) 190 
[certiorari dism 273 U. S. 781 mem, 
47 SCt 460 mem, 71 L. ed. 889 mem]. 


58. St. John Bros. Co. v. Falkson, 
237 Mass, 399, 180 NE 51; De Witt 
Wire Cloth Co. v. Griffith, 45 Pa. 
Super, 273. 

[a] Rule applied.—Buyer asking 
seller to advise when shipment could 
be made, after receipt of invoices 
showing shipment by freight, waived 
right to express shipment. Howe 
Scale Co. v. Geller, etce., Hardware 
Co., (Mo. A.) 285 SW 141. 


[b] Illustration.—Where a _ pur- 
chaser of goods directs them to be 
shipped to his agent in another city, 
and the seller ships them by a rail- 
road other than that designated, and 


the purchaser through his agent se- 
cures the bill of lading so as to 
transfer to a customer the control 
and ownership of-the goods, the pur- 
chaser will be deemed to have waived 
the irregularity arising out of _trans- 
portation by another railroad than 
that designated in the order. De Witt 
Wire Cloth Co. v. Griffith, 45 Pa. 
Super. 273. 


59. See infra §§ 390, 391. 
60. See infra §§ 426-432. 


61. American Sugar Refining Co. 
v. Blake, 102 Conn. 194, 128 A 523. 


[a] Thus, where a contract for 
sale of sugar provides that the buy- 
er shall furnish assortments desired 
by him, before a specified date, the 
provision is for the benefit of both 
parties, and cannot be waived by the 
buyer. American Sugar Refining Co. 
v. Blake, 102 Conn. 194, 128 A 523. 

62. C.C. Mengel, etc., Co. v. Handy 
Chocolate Co., 10 F. (2d) 293 [cer- 
tiorari den 271 U. S. 668 mem, 46 
SCt 483 mem, 70 L. ed. 1141 mem]; 
Crescent City Mfg. Co. v.. Slattery, 
132 La. 917, 61 _S 870; Lloyd v. Sin- 
eicton, (Tex. Civ. A.) 16 SW (2d) 

63. C. C. Mengel, etc., Co. v. Handy 
Chocolate Co., 10 F. (2d) 293 [cer- 
tiorari den 271 U. S. 668 mem, 46 
SCt 483 mem, 70 L. ed. 1141 mem]; 
Crescent City Mfg. Co. v. Slattery, 
132 La. 917, 61 S 870. 

64. Howe Scale Co. v. Geller, etc., 
Hardware Co., (Mo. A.) 285 SW 141; 
A. D. Granger Co. v. Universal Mach. 
Corp.,- 193 tApp.,. Divs 2347 183. NMS 
711, 189 App. Div. 905, 178 NYS 875; 
Danville Lumber, ete., Co. v. Gal- 
livan BidgyiCo.7 172" N.C. 1.03, 91a SE: 
718; Mayhew, etce., Lumber Co. v. 
Valley Wells Truck Growers’ Assoc., 
(Tex. Civ. A.) 216 SW 225. See gen- 
erally Estoppel § 118. 

[a] “Intention cannot be inferred 
from acts performed under circum- 
stances such as renders said acts in- 
voluntary or compulsory.” Mayhew, 
ete., Lumber Co. v. Valley Wells 
Truck Growers’ Assoc, (Tex. Civ. 
A.) 216 SW 225, 238. 

65. Chicago Title, etce., 
Sagola Lumber Co., 242 III. 
NE 282. 

66. Richmond Leather Mfg. Co. v. 
Fawcett, 130 Va. 484, 107 SE 800. 


67. Jordan v. Morgan, (Tex. Civ. 
A.) 154 SW 599 (breach of contract 
as to mode of piling or stacking lum- 


Comes 
468, 90 


| ber for drying). 


68. Barnette Sawmill Co. v. Ft. 
Harrison Lumber Co., 126 La. 75, 52 
S 222. 

69. Van Dusen Harrington Co. vy. 
Jahn, 127 Wash. 426, 221 P 301. 


70. See Evidence §§ 1730-1806. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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default in delivery.71 
Question of law or fact.72 


question is for the court.** 


[§ 299] (2) By Objecting on Other Grounds.”> It 
has been stated in many cases that a buyer who bases 
his refusal to accept the goods on specified grounds 


71. Adkins, etc., Co. v. Rhineland- 
er Paper Co., 199 Ill. A. 347; Riddle 
Coal Co. v. Bell, 211 Ky. 509, 277 SW 
808; Hansen v. Wahl, (Wash.) 290 
P69. 

[a] Evidence held sufficient to 
show waiver. Riddle Coal Co. v. Bell, 
211 Ky. 509, 277 SW 808; Hansen 
v. Wahl, (Wash.) 290'P 695. 

72. Generally see Trial [38 Cyc 
1511 et seq]. 

73. Iowa.—Bamberger Bros. 
Burrows, 145 Jowa 441, 124 NW 333, 

Mass.—St. John Bfos. Co. v. Falk- 
son, 237 Mass. 399, 130 NE 51. 

Mich.—Ft. Dearborn Coal Co. v. 
Newaygo Portland Cement Co., 230 
Mich. 360, 202 NW 977. 

Mo.—Howe Scale Co. v. Geller, etc., 
Hardware Co., (A.) 285 SW 141. 

N. Y.—Parke v. Franco-American 
Trading Co., 120 = ¥Y.. 51, 23 NE 
996; A. D. Granger Co. v. Universal 
Mach. Corp., 193 App. Div. 234, 183 
as 711, 189 App. Div. 905, 178 NYS 

oO. 

Oh.—Bishopriec Mfg. Co. v. Fergu- 
son, 105 Oh. St. 274, 136 NE 902. 

Wash.—Pacific Commercial Co. v. 


Northwestern Fisheries Co., 115 
Wash. 608, 197 P 930. 
74. Kalamazoo Ice, ete., Co. v. 


Gerber, 4 F. (2d) 235. 


75. Objections as to: 
Quality see infra § 426. 
Quantity see infra § 390. 


76. U. S.—Garcia v. Washington 
Dehydrated Food Co., 294 Fed. 765.° 


Ill.—National Importing, ete., Co. 
y. Bear, 236 Ill. A. 426; Foster Drug 
Co. v. Zeller, etc., Co., 191 Ill. A. 508. 


Ky.—Memhard v. Alfred Gabriel- 
sen Co., 224 Ky. 238, 5 SW (2d) 1070. 


Mich.—Harvard Co. v. Himmelein, 
226 Mich. 691, 198 NW 207; Noble v. 
Pirson, 204 Mich. 306, 169 NW 860 
(holding however, that where buyer 
based refusal to receive shipment in 
part at least on ground stock did not 
comply with contract, in seller’s ac- 
tion against him he could prove stock 
did not comply, despite rule that 
shipper who _ rejects on_ specific 
grounds cannot set up other grounds 
later); Ginn v. W. C. Clark Coal Co., 
on Mich. 84, 106 NW 867, 107 NW 


N. 
Littlejohn We 
Shaw, 53 NE. 810; 
Smith w. Pettee, 70 INDY.) Los waueh 
v. Powertown Tire Corp., 212. App. 
Div. 326, 209 NYS 16; Lowinson v. 
Newman, 201 App. Div. 266, 194 NYS 
2st MokKieser., etc., Cos ve Hallock, 
201 App. Div. 186, 194 NYS 737; Pier- 
son vy. American Steel Export Co., 194 
App. Div. 555,185 NYS 527; Smith 
Co. v. Moscahlades, 193 App. Div. 126, 
183 NYS 500; Miller v. Ungerer, 188 
App. Div. 655, 176 NYS 850; Hess v. 
Kaufherr, 128 App. Div. 526, 112 NYS 
832; Drucklieb v. Universal Tobacco 
Co; LOGMADD: eDiv.47.0)..94 IN Yor Tat; 
Stokes v. Recknagel, 38 N. Y. Super. 
368; Hind v. Willich, 127 Misc. 355, 
2276 NYS 155; Carson Petroleum Co. 
v. Balboa Trading Co., 120 Misc. 389, 
198 NYS 556; De Hoff v. Aspegren, 
96 Misc. 681, 161 NYS 53; Baruch v. 
D. G, Dery, Inc., 188 NYS 453. 


N. C.—Danville Lumber, etc., 


N. Y.—Browne v. Paterson, 165 
i ‘460, 


Co. 


Whether the buyer has 
waived a default in delivery is usually a question of 
fact for the jury,’* but where the determination de- 
pends on the construction and effect of letters, the 
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waives all other known grounds of objection which 


could have been urged,’® particularly where he acts 
deliberately after complete information.** But it has 
been held that this rule does not apply, in the absence 
of an intentional waiver, where the buyer’s silence as 


to other grounds of objection does not induce a seller, 


v. Gallivan Bldg. 
97 SE 718. 


Or.—Daniels v. Morris, 65 Or. 289, 
130 P 397, 182.P) 958. 


Pa.—Popper v. Rosen, 292 Pa. 122, 
140 A 774, 


W. Va.—Linger v. 
Va. 669, 80 SE 1108. 


[a] TIllustrations.—(1) Where the 
buyer refused to accept further de- 
liveries under the contract in reli- 
ance solely upon the vis major clause 
in the contract, he cannot, when sued 
on the contract, claim a breach on 
other grounds as justification. Rob- 
ertson v. Garvan, 270 Fed. 643. (2) 
Refusal of shipment on ground of 
inability to pay is a waiver of all 
other grounds of objection. Mem- 
hard v. Alfred Gabrielsen Co., 224 
Ky. 238, 5 SW (2d) 1070. (3) Where 
a buyer did not assert as a ground 
for his refusal to accept goods the 
nonnegotiability of the bill of lad- 
ing, he could not thereafter set it up 
as a ground, especially as the goods 
could have been secured on payment 
of the price. Hyman v. Hullman, 205 
App. Div. 119, 199 NYS 366. 


{b] Im California, Civ. Code § 
1501, providing that objections to the 
mode of offer of performance which 
a creditor has opportunity to state 
and which could be obviated by the 
offeror, are waived if not stated, and 
Code Civ. Proc. § 2076, providing that 
objections to a tender are waived if 
not specifically made, relate only to 
objections to the mode of the offer 
or tender, and where the buyer of 
lath refused to accept them because 
not shipped in time, he did not there- 
by waive his right to object that the 
bills of lading had not been trans- 
ferred so as to enable him to obtain 
possession of the goods. Ward- 
Lewis Lumber Co. v. Mahony, 70 Cal. 
A. 708, 234 P 417. 


77. Littlejohn v. 
188, 53 NE 810; A. D. Granger Co. v. 
Universal Mach. Corp., 193 App. Div. 
234, 1838 NYS 711, 189 App. Div. 905, 
178 NYS 875; Hess v. Kaufherr, 128 
App. Div. 526, '112 NYS 832; De Hoft 
v. Aspegren, 96 Misc. 681, 161 NYS 
53; Brown v. Bard, 64 Misc. 249, 118 
NYS 371; Linger v. Wilson, 73 W. 
Va. 669, 80 SE 1108. 


“The principle is plain, and needs 
no argument in support of it, that if 
a particular objection is taken to the 
performance and the party is silent 
as to all others, they are deemed to 
be waived. This waiver of all other 
objections is not only justly infer- 
able, generally; but is especially so, 
when, as under the circumstances 
present in this case, the deliberate- 
ness with which the objections are 
stated leaves it to be implied that 
there has been a consideration of 
the matter of the acceptance of the 
goods and a result reached upon years 
ticular grounds.” Littlejohn 
Shaw, 59 INU2Y 2385191; 53 NE 810. 


78. C. C. Mengel, etc., Co. v. Han- 
dy Chocolate Co., 10 F. (2d) 293, 296 
[certiorari den 271 U. S. 668 mem, 
46 SCt 483 mem, 70 L. ed. 1141 mem]; 
Jardella v. Welin Dayit, ete., Co., 219 
App. Div: 853, 220) NY SU11590 List, 
etc,, Co. v. Chase, 80 Oh. St. 42, 88 
NE 120, 17 AnnCas 61. 


“We do not deny that under some 


Co., 177 N. C. 103, 


Wilson, 73 W. 


Shaw, 159 N.Y. 


in reliance thereon, to change his position to his detri- 
ment,?® and it will be found upon examination of the 
cases stating the rule in the broad terms set out above, 


circumstances a refusal to accept 
goods for a stated reason may oper- 
ate aS a waiver of other objections, 
which might have. been properly 
made. This may be so in cases where 
the silence of the purchaser and his 
conduct operate to mislead the sell- 
er and prevent him from protecting 
himself, in other words, where the 
conduct of the buyer would raise an 
estoppel against him. See Johnson 
v. Oppenheim, 55 N. Y.- 280, .291; 
Smith v. Pettee, 70 N. Y. 13, 16, 17. 
But when the buyer has absolutely 
rejected the goods, for whatever rea- 
son, his silence as to other objections 
which would justify his refusal to 
accept, when unaccompanied by con- 
duct which may have misled and 
prejudiced the vendor, can not. be 
construed as a waiver of the buyer’s 
right to insist on his plea of non- 
performance on those grounds. The 
reason which underlies this proposi- 
tion is that a waiver must be vol- 
untary, that is intentional, with 
knowledge of the facts and of the 
party’s rights, or it must be implied 
from conduct which amounts to es- 
toppel. Therefore, since it does not 
appear in this case that the defend- 
ant, when it notified the plaintiff that 
it refused to accept the eggs for in- 
ferior quality, intended to waive ob- 
jections as to quantity and change of 
route, or that the failure to notify 
plaintiff of those objections in any 
material way misled or prejudiced 
the plaintiff, a waiver of such objec- 
tions can not be implied. List, etc., 
Co. v. Chase, 80 Oh. St. 42, 50, 88 NB 
120, 17 AnnCas 61. 


“There is no evidence of such in- 
tentional relinquishment. Doubtless 
in some of the cases are found in- 
adequately guarded expressions as 
to waiver, which, considered apart 
from the facts before the court, 
might be thought to sustain the rul- 
ing below and the plaintiff’s present 
contention. But, on principle and 
the overwhelming weight of authori- 
ty, a party does not lose a substan- 
tial right merely by failure to men- 
tion it. To ground an estoppel, it 
must appear that the other party, 
relying on that failure, changed its 
positions iG. C. Mengel, ete. “Con hve 
Handy Chocolate Co., 10 F. (2a) 293, 
296 [eertiorari den 271-0. S. 668 
mem, 46 SCt 483 mem, 70 L. ed. 1141 
mem]. 


[a] Even though there is no in- 
tent to waive other objections, the 
result of holding a buyer by exécu- 
tory contract of sale to his formu- 
lated objection to the goods when re- 
jected, may be reached, if there is 
ground for application of the doc- 
trine of estoppel. A. D. Granger Co. 
v. ‘Universal Mach. Corp., 193 App. 
Div. 234, 188 NYS 711, 189 App. Div. 
905, 178 NYS 875. 


[b] After litigation has begun 
against the buyer he cannot change 
his grounds and put his conduct up- 
on a different ground of objection 
which, if seasonably made, could 
have been remedied by the seller. 
Griffin Grocery Co. v. Richardson, 10 
F. (2d) 467. See to same effect Sa- 
vannah Chemical Co. v. Grace, 293 
Fed. 145 [certiorari den 264 U. S. 590, 
44 SCt 408, 68 L. ed. 864]; Polson 
Logging Co. v. Neumeyer, 229 Fed. 
705, 144 CCA 115. 
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that in some of them at least, this element of estoppel 
was involved.?® The rule has been wholly repudiated 
And in any event the buyer, by his 
silence, does not waive grounds of objection of which 
he has no knowledge,*! and which he is not bound to 


in some eases.®° 


anticipate.*? 


[§ 300] (8) By Acceptance or Payment.*? Waiv- 
er or estoppel as to want of delivery or failure to 
comply with contract requirements in respect thereto 
may arise from acceptance of the goods** or payment 
of the price.°> But payment does not constitute waiv- 
er or estoppel unless made with knowledge of the 
default.8° The receipt of goods with knowledge that 
a seller claims more than the contract price does not 
estop the buyer from insisting on the price agreed.? 
Acceptance of a 
part of the goods shipped by a route other than that 
designated in the contract is not a waiver of the con- 
tract requirement as to subsequent shipments there- 


Acceptance of part of goods.°8 


under.®® 
Evidence. 


[ec] In Georgia (1) the rule that 
a rejection of the goods on a speci- 
fied ground waives all other grounds 
of objection has been recognized and 
applied. Tuggle v. Green, 150 Ga. 
361, 104 SE 85 [answers to cert ques- 
tions conformed to 25 Ga. A. 647, 104 
SE 89]; Frank, etc., Neckwear Co. v. 
White, 29 Ga. A.» 694, 116 SE 855. 
(2) This rule, however, has been held 
to be but an application of the prin- 
ciple of estoppel in pais, and to ap- 
ply only when the buyer’s conduct 
has caused the seller to act to: his 
own injury, and where such seller 
would be placed at an_ inequitable 
disadvantage should the buyer be al- 
lowed to rely on a ground other than 
that urged. Union Brokerage Co. v. 
Beall Bros., 30 Ga. A. 748, 119 SE 5383; 
James F. Drew Co. v. Breedlove, 30 
Ga. A. 722, 119 SE 532. See Cobb 
Lumber Co. v. Sunny South Grain 
Co., 36 Ga. A. 140, 1385 SE 759 (where 
the buyer specifies objection for re- 
jecting goods, and seller takes action 
to protect his interest, purchaser 
after suit cannot set up new and dif- 
ferent ground of objection). (3) 
Under this theory, where a purchas- 
er under a contract, which contains 
no time stipulation as to delivery, 
refuses to accept the property on the 
ground that the contract has been 
terminated, he is not thereafter es- 
topped, when sued by the seller, from 
setting up failure of consideration 
or a breach of warranty, since the 
seller was not thereby induced to 
do anything to his disadvantage. 
Union Brokerage Co. v. Beall Bros., 
30 Ga. A. 748, 119 SE 533. 


‘79. See cases passim supra note 
76. 

89. Woldert Grocery Co. v. Pill- 
man, 191 Mo. A. 15, 176 SW 457; Un- 


gerer v. Louis Maull Cheese, etc., Co., 
155 Mo. A. 95, 108, 134 SW 56. 


“We see no reason why a buyer, 
having more than one reason for re- 
jecting goods, conclusively admits, 
by assigning one, that there is no 
other. Such action on his part might 
be evidence that there is only the 
one objection he specifies, but that 
is all that can be said. The rule laid 
down in those cases is not the rule 
in this state as to other contracts 
and we do not see why it should be 
applied to contracts of sale.’ Un- 
gerer v. Louis Maull Cheese, etce., 
Co., supra. 


81. Fowler v. Cobb, (Mo. A.) 232 
Sw 1084; A. D. Granger Co. v. Uni- 


The burden is on the buyer to overcome 
by satisfactory evidence his admission of delivery 
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arising from the giving of a note for the price.®® 

Question of law or fact. 
by acceptance is usually for the jury;°t but where 
the facts are undisputed, the question is one for the 
determination of the court.®? 


The question of waiver 


So under the Uniform 


Sales Act,®? providing that a seller shall not be ha- 


delivered, 


ble for breach of contract if, after acceptance of the 
goods, the buyer fails to notify the seller of the 
breach within a reasonable time after he knows, or 
ought to know, of it, the questions whether the buyer 
gave such notice, and, if so, whether within a rea- 
sonable time, are ordinarily for the jury,?* except 
where the facts are undisptted.®® 


[§ 301] d. Evidence.°* While there is a presump- 
tion that goods charged on the seller’s books were 
such presumption is disputable.°7 
where a railroad company is the agent of the seller 
to deliver the goods, there is no presumption, even 
prima facie, that the buyer received them from the 


But 


mere fact that they were delivered to the company 


versal Mach. Corp., 193 App. Div. 234, 
183 NYS. 711,°189) App. Div. 905, 178 
NYS 875; Brown v. Bard, 64 Misc. 
249, 118 NYS 371; Fielding v. Rob- 
ertson, 141 Va. 123, 126 SE 231. 


82. International Fuel, ete., Corp. 
v. Donner Steel Co., 221 App. Div. 
2538, 223 NYS 110, 221 App... Div. 837 
mem, 224 NYS 823 mem. 


83. Acceptance as waiver of: 
Defects in: 

Quality see infra §§ 427-430. 

Quantity see infra § 391. 
canned in delivery see infra §§ 343- 
Place*of delivery see infra § 324. 
Premature delivery see infra § 333. 


84. U. S.—Federal Sugar Refining 
Co. v. Midland Grocery Co., 23 F. 
(2d) 167. 

Ala.—Standard Oil Co. v. Weeks, 
167 Ala. 408, 52 S 443. 

Ark.—Finn v. Culberhouse, 105 
Ark. 197, 150 SW 698. 

Fla.—Stephens Lumber Co. Vv. 
Cates, 62 Fla. 382, 56 S 298; Wilson 


vy. Hunter, 25 Fla. 469, 6S 432. 


Minn.—Banik v. Chicago, ete, R. 
Co., 147 Minn. 175, 179 NW 899. 


Mo.—White v. Elwell, 189 Mo. A. 
36, 176 SW 486. 


Pa.—Jacobsohn v. Carey, 
Super. 4 

Tex.—Boyd v. Keystone Driller Co., 
(Civ. A.) 6 SW: (2d) 221. 


[a] Rule applied.—Where the 
purchasers accept the goods and 
make no objection of the absence of 
union vouchers agreed to be given 
until an action for the purchase price 
was brought four months afterward, 
plaintiff is entitled to recover the 
contract price of the goods. Jacob- 
sohn v. Carey, 59 Pa. Super. 4 


[b] Mode of delivery.—Where a 
contract for sale of oil required de- 
livery in iron, a delivery in wood 
accepted by the buyers would make 
them liable only for the quantity of 
oil actually received by them. Stan- 
dard Oil Co. v. Weeks, 167 Ala. 403, 
52 S 443. 

85. Ark,—Thomas-Huycke-Martin 
Co. v. Gray, 94 Ark. 9, 125 SW 659, 
140 AmSR 93. 


Cal.—Consolidated Lumber Co, y. 
Frew, 32 Cal. A. 118, 162 P 430. 


Colo.—Brown vy. Schoonover, 
Colo, 351, 260 P 101. 


Va.—Richmond Leather Mfg. Co. 


59Pa. 


82 


for transportation.°® 
rules,®® the burden is on the party alleging delivery 
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In accordance with general 


v. Fawcett, 130 Va. 484, 107 SE 800. 


Wash.—Mutual Sales gency Vv. 
Hori, 145 Wash. 236, 259 P 712. 
86. Kokomo Steel Wire Co. v.. 


France, 268 Fed. 917 [certiorari den 
254. URES. OO», lS Clears OS milameds 
461]. 

87. W. E. Caldwell Co. v. Steckel, 
143 Iowa 564, 121 NW 376. 


88. As waiver of delay see infra 8. 


89. Hackfeld v. 
53, 198 P 1041. 

90. Consolidated Lumber Co. 
Frew, 32 Cal. A. 118, 162 P 430. 

91. Brandenstein v. Jackling, 99> 
Cal NAS” 43828278 Pi 188 0eaCrillyaiv 
Ruyle, 87 Nebr. 367, 127 NW _ 251; 
Builders’ Supply, etc., Corp. v. Gadd, 
183 N. C. 447, 111 SE 771. 

92. Builders’ Supply, 
v. Gadd, supra. 

93. § 49, 

94. Wildman Mfg. Co. v. Daven-- 
port Hosiery Mills, 147 Tenn. 551, 249: 
SW 984. 

95. Wildman Mfg. Co. v. Daven-- 
port Hosiery Mills, supra. 

96. As to excuse for default in- 
delivery see infra § 468. 


Castle, 186 Cal.. 


ve 


etc., Corp.. 


97. Clarke v. Magruder, 2 Harr. 
& J. (Ma.) 77. 
98. Branch Saw Co. v. Bryant, 174: 


N. C. 355, 98 SE 839 (holding "that 
the rule is otherwise as to express 
companies and other carriers hold-. 
ing themselves out as having facili-- 
ties for making personal delivery). 


99. See Evidence §§ 13-24. 
1. Ala.—Herzfeld Lumber Co. vy. 
Langley, 18 Ala. A. 485,.93 S 378; 


Hill v. Nichols, 50 Ala. 336. 


Ga.—Lindale Co-op. Reare v. Ailey, 
32 Ga. A. 30, 122 SE 71 


cae hes tc v. Lard. 75 DE 


Iowa.—Doll v. A. & S. Sanitary- 


aly Co., 202 Iowa 786, 211 NW’: 
Me.—Watson v. Cameron, 111. Me. 


343, 89 A 1438; 
24 Me. 505. 
Minn.—Geiser Mfg. Co. v. Yost, 9¢ 
Minn. 47, 95 NW 584, 
Mo.—Martin v. Williams, 96 Mo. A 
249, 70 SW 249. 


Edmunds v. Wiggin, . 


N. J.—Jaehnig v. Fried, 83 N. J. L. . 


361, 85 A 321. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 


» 
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§ 301] 


or nondelivery? to prove the same. Delivery may be 
shown by any relevant evidence otherwise compe- 
tent,* such as declarations of the seller,* admissions 
by the buyer of the correctness of an account for 
goods,® a bill of lading,® or other evidence of a de- 
I Evidence as to former deliveries 
is admissible to show that a delivery was intended 
Where delivery was to 
one of two defendants, evidence that they were part- 
The fact of delivery may be 
proved by direct testimony,!® such as the testimony 
of the person who shipped! or delivered’? the goods. 


livery to a earrier.7 
by the acts of the parties.8 


ners is admissible.® 


N. Y.—Brinn v. Cohen, 107 NYS 37. 


N. C.—Jacob Stove Works v. Boyd, 
191 N. C..523, 132 SBE 273;, Maney v. 
Sea Oy US ZieN. | Cl Go, LOOM uses 


N. D.—BElliott Supply Co. v. Green, 
35 N. D. 641, 160 NW 1002; Skogness 
v. Seger, 35 N. D. 366, 160 NW 508; 
Morris v..-Occident-El..Co;,; 33 N. D. 
447, 157 NW 486. 


Tex.—aA. L. Carter Lumber Co. v. 
Stringfellow, -(Civ. A.) 294 SW 341. 


[a] Admission as to part.—Where 
the complaint alleges delivery by 
plaintiff at various times of a large 
number of items set out, and the an- 
swer admits that plaintiff furnished 
certain items, but denies all other al- 
legations of the complaint, it does not 
relieve plaintiff from proving deliv- 
ery of each item. Hoffman House v. 
Hoffman House Cafe, 36 App. Div. 
176, 55 NYS 768. 

2. U. S.—George FE. Keith Co. v. 
Abrams, 43 F. (2d) 557. 
Ark.—Suckle v. Frankel, 106 Ark. 
596, 153 SW 87. ; 

Iowa.—Mills County Abstract Co. 
v. Otis, 228 NW 47. 

Nev.—Humphrey v. Sagouspe, 50 
Nev. 157, 254 P 1074. 


Tex.—Barnes v. Early-Foster Co., 
(Civ. A.) 228 SW 248. 


3. Ala.—Equitable Mfg. Co. v. Mar- 
tin, 145 Ala. 667, 39 S 769. 


Ga.—Alabama Constr. Co. v. Con- 
solidated Car, etc., Co., 1381 Ga. 365, 
62 SE 160. 

Ill.—Kepple v. Stoddard, 193 Ill. A. 
301. 

Me.—Greenleaf v. Hamilton, 94 Me. 
118, 46 A 798. 

Mass.—Bertha Mineral Co. v. Mor- 
rill, 171 Mass. 167, 50 NE 534. 

Or.—La Vie v. Tooze, 423 Or. 590, 
74 P 210. 

Vt»—Hambleton v. U. Aja Granite 
Co., 96 Vt. 199; 118 A-878. 

[a] Under declaration in attach- 
ment based on an account for the 
price of cars, evidence was admissible 
to show that the cars were in the pos- 
session and use of defendant very 
shortly after the date of the sale. 
Alabama Constr. Co. v. Consolidated 
Car, ete., Co., 131 Ga. 365, 62 SE 160. 


[b] Delivery in two lots may be 
shown, although the order did not 
eall for shipment in that manner. 
Wikle v. Johnson Laboratories, 132 
Ala. 268, 31 S715. 

[c] Evidence held inadmissible.— 
Kepple v. Stoddard, 193 Ill. A. 301. 


4 Etchepare v. Aguirre, 91 Cal. 
288, 27 P. 668, 929, 25 AmSR 180; 
Phelps v. Cutler, 4 Gray (Mass.) 137. 


5. Phillips v. Purington, 15 Me. 
425; New York Ice Co. v. Parker, 21 
HowPr (N. Y.) 302. 

6. Butler v. Ederheimer, 55 Fla. 
544, 47 S 23; Putnam vy. Tillotson, 13 
Metc. (Mass.) 517. 

7. Moore vy. Barber Asphalt Pav- 
ing Co., 118 Ala. 563,.23 S 798; Gross 
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8 Gray v. Gannon, 6 Thomps. & 
Cu GN. aap: 

9. Blumenthal v. Greenberg, 
Cal. 384, 62 P 599. 

10. Greenleaf v. Hamilton, 94 Me. 
118, 46 A 798. 


il, Price v. Kohn 99 (Ill; Av 115; 
Rosenthal v. Miller, 79 Iowa 130, 44 


130 


NW 245; Bozzoni v. Woodward, 10 N 
YS 644. 
12. Hoguet v. Mommer, 78 Hun 


459, 29 NYS 146. 


13. Lance v. Pearce, 101 Ind. 595, 
1NE 184. 


14. Greenleaf v. Hamilton, 94 Me. 
118, 46 A798; Guild v. Huwer, 1 Misc. 
432, 214 .N¥S 4.4293 Carpenter v. 
Tucker, , 98 IN. -C.- 316,, 3. SE 831; 
Howerton v. Joplin Supply Co., 
Okl. 171, 232 P 104. 


[a] Goods to be manufactured.— 
Where the buyer’s right to recover 
was defeated if the goods were, in law, 
‘delivered on complete manufacture, 
although remaining in defendant’s 
factory, evidence that the goods were 
to be retained by defendant at his 
own risk until they were actually 
delivered ’on plaintiff’s orders was ad- 


missible. Guild v. Huwer, 1 Misc. 
432, 21 NYS 429. 

15. Stern v. Frommer, 10 Misc. 
219, 30 NYS 1067. 

16. See infra § 364. 


17. Cocke v. Big Muddy Coal, etc., 
Co., (Tex. Civ. A.) 155 SW 1019. 


18. See Evidence §§ 1730-1806. 
19. Henderson v. Bielman, 230 
Mich. 98, 202 NW 1000; Spiegel v. 


Canino, 181 NYS 19. And see cases 


infra this note. 


[a] Evidence held sufficient to 
show delivery.—Miller v. Robertson, 
266 U. S. 2438, 45 SCt 73, 69 LL. ed. 
265 [aff 286 Fed. 503]; State Bd. of 
Administration v. Roquemore, 218 
Ala. 120, 117 S 757; Henry Quellmalz 
Lumber, etc., Co. y. Briney, 157 Ark. 
336, 248 SW 290; Chalmers v. Bowen, 
112-Ark. 63, 164 SW 1131; Jones v. 
Burks, 110 Ark. 108, 161 SW 177; 
Phillips v. Stark, 65 Cal. A. 136, 223 
P 443; De Bakesy v. Strain, 61 Cal. 
A. 518, 215 P 105; Long Beach Fish- 
eries Co. v. Curtis Corp., 58 Cal. A. 
318, 208 P 372; De Laval Dairy Sup- 
ply Co. v. Steadman, 6 Cal. A. 651, 


92 P 877; Brown v. Schoonover, 82 
Colo. 351, 260 P 101; Lewis v. Sco- 
ville, 94 Conn. 79, 108 A 501; Dodge 


County Lumber Co. v. Tucker, 34 Ga. 
A. 551, 130 SE 350; Cable Lumber 
Co. v. Mack, 210 Ill. A. 151; Rosen- 
feld v. Ehrhart, 202 Ill. A. 617; Reeb 
v. Bronson, 196 Ill. A. 518; Jones v. 
Vickers, 173 Ill. A. 481; Security Sav. 
Bank v., Capp, 193 Iowa 278, 186 NW 
927; Helfrich Saw, etc., Mill Co. -v. 
Hyerly, “dT Kyla, “796, 32) Sw 'U50% 
Crocker v. Cagle, 148 La. 574, 87 S 
299; General Supply Co. v. Barth, 11 
La. A. 669, 124 S 602; Carter v. Dodd, 
186 Mass. 386, 71 NE 803; Whittle v. 
Phelps, 181 Mass. 317, 63 NE 907; 
Henderson v. Bielman, 230 Mich. 98, 
202 NW 1000; Rotering v. Hibbard, 
168 Minn. 502, 210 NW 395; Berthold 


v. Feehan, 110 Iowa 163, 81 NW 235.] v. St. Louis Electric Constr. Co., 165 
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Yet direct testimony is not essential,1* and delivery 
may be shown by circumstances,!4 as that the goods 
were seen in the buyer’s possession.t® Since delivery » 
to a carrier f. 0. b. place of shipment is delivery to 
the buyer,?® evidence of the buyer that he did not 
receive the goods is inadmissible.17 
rules’® are applicable in determining the weight and 
sufficiency of the evidence on the issue of delivery.?® 
A recital of delivery in a bill of sale is not conelu- 
sive,?° and where an order for goods was given, the 
fact that the order was taken up does not conclusive- 


The usual 


Mo. 280, 65 SW 784; Hollrah-Dieck- 
mann Refrigerator, etc., Co. v. St. 
Louis House, ete., Cleaning Co., 186 
Mo. A. 207, 171 SW 576; Aebig” v. 
Binswanger, 91 Nebr. 207, 136 NW 
19; Thermoid Rubber Co. v. Baird 
Rubber, etc., Co., 124 Misc. 774, 209 
NYS 277; Iroquois Mfg. Co. v. Da- 
vis, 122 Misc. 273, 203 NYS 607; Ger- 
man Publication Soc. v. Pichler, 97 
Mise. 644, 162 NYS 260; Kroder v. 
Siegel Hardware Co., 113 NYS 575; 
Fossum v. Halland, 42 N. D. 18, 171 
NW 870; Crunden Martin Mfg. Co. v. 
Turner, 283 Pa. 545, 129 A 580; Sid- 
ney School Furniture Co. v. Warsaw 
School-Dist., 122 Pa. 494, 15 A 881, 9 
AmSR 124; Schwartz v. Perlstein, 83 
Pa. Super. 61; Mill Power Supply 
Co. v. Citizens’ Oil Mill, 130 S. C. 376, 
126 SE 134; Woytek v. King, (Tex. 
Civ, A.) 218 SW 1081; Cobb v. Riley, 
(Tex. Civ. A.) 190 SW 517; Richard- 
son v. Herbert, (Tex. Civ. A.) 135 SW 
628; Merchants’ Credit Bureau v. Rob- 
inson, 68 Utah 470, 251 P10; Birdsong 
v. American Peanut Corp., 149 Va. 
755, 141 SE 759; Updike v. Texas 
Co., 147 Va. 208, 1386 SE 591; North 
Pac. Lumber Co. v. Carroll, 48 Wash. 
163, 93 P 212; Agenstein v. Westphal, 
180 Wis. 40, 192 NW 391. 


[b] Evidence held insufficient to 
show delivery.—American Jobbing 
Assoc. v. Wesson, 92 Ark. 287, 122 SW 
664; Bray Clothing Co. v. McKinney, 
90 Ark, 161, 118 SW 406; Master 
Builders Co. v. Clinton Constr. Co., 
93 Cal. A. 685, 270 P 239; Fink, etc., 
Co. v. Gavros, 83 Cal. A. 582, 257 P 
156; Small v. Paulk, 96 Ga. 781, 22 
SE 336; Moss v. Sell, 8 Ga. A. 588, 
70 SE 18; Rosenberg v. Miller, 181 
Tll. A. 443; Sheffield-King Milling Co. 
v. Emerson, 150 Ill. A. 452; Stand- 
ard Varnish Co: v. Jay, 149 Ill. As 
25; Kabrick v. J. I. Case Threshing 
Mach. Co., 180 Iowa 598, 163 NW 368; 
Price v. Wiesner, 83 Kan. 343, 111 P 
439; Wells v. Thomas, 210 Ky. 785, 
276 SW 840; Kohlman y. Witherell, 
ete., Co., 155 La. .57, 98 S. 75634 Zim-= 
mern’s Coal Co. v. Reynolds, 12 La. 
A, 233, 125 S 189; Rockmart Stove, 
ete., Co. v. Levy, 8 La. A. (Orleans) 
129; Mercier v. James Murchie’s Sons 
Co., 112 Me. 72,90 A 722; Carpenter 
v. Butterfield, 34 Mich. 97; Brickner 
Woolen Mills Co. v. Kurstin, 147 Minn. 
446, 180 NW 1015; Rotzien-Furber 
Lumber Co. v. Franson, 123 Minn. 122, 
143 NW 253; J. B. Inderrieden Co. vy. 
J. C. Johnson Co., 112 Minn. 469, 128 
NW 570; Western Mining Supply Co. 
v. Melzner, 48 Mont. 174, 136 P 44: 
Puritan Mfg. Co. v. Toti, 14 N. M. 425, 
94 P.1022; Weiss v. Meyer, 95 Misc. 
145, 159 NYS 211; University Alliance 
v. Phelps, 79 Mise. 4, 138 NYS 1101; 
Spiegel v. Canino, 181 NYS 19; Leff v. 
Pansick, 155 NYS 305; Tenenbaum 
v. Feinstein, 153 NYS 306; Callman 
v. Bruckenfeld, 108 NYS 1070; Brinn’ 
v. Cohen, 107 NYS 37; Dr. R.. D. Hat- 
on Chemical Co. v. Doherty, 31 N. D. 
175, 153 NW 966; Colean Mfg. Co. v. 
Feckler, 20 N. D. 188, 126 NW 1019; 
Ogden Packing, etc., Co. v. Tooele 
Meat, etc., Co., 41 Utah 92, 124 P 333. 


20. Marsh v. McPherson, 105 U. S. 
709, 26 L. ed. 1139. 
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ly show delivery.?? 


cient evidence of delivery,?? but, 


[§ 302] e. Questions for Jury. 


dence is conflicting, the question whether the parties 
intended that the acts should constitute a delivery is 
for the jury,?* and so too is the ultimate fact wheth- 
er there has been a performance of the contract by 
But whether there was a constructive or 


delivery.?° 


21. McClure v. 
(Tenn.) 21 

22. Willianae v. Allen, 10 Humphr. 
(Tenn.) 337, 51 AmD 709, 


23, Wallione y. Allen, supra. 


24. JTowa.—Clark y. Shannon, etc., 
Co., 117 Iowa 645, 91 NW 922. 


Me.—Pratt v. Chase, 40 Me. 269. 

Mich.—Gibbons v. Robinson, 63 
Mich. 146, 29 NW 538; Perkins v. Da- 
con, 13 Mich. 81. 

Mont.—Rairden vy. 
Mont. 510, 129 P 498. 


N. Y.—Smith v. Lynes, 5 N. Y. 41 
[rev 5 N. Y. Super. 203]. 

[a] Delivery to carrier.—Whether 
the delivery of horses sold to a rail- 
way company at a particular station 
and the designation of the buyer as 
consignor and consignee in the pill 
of lading constituted a delivery to the 
buyer depended on the intention of 
the parties'and was a question of fact 
for the jury. Rairden vy. Hedrick, 46 
Mont. 510, 129 P 498. 


25. U. S.—Robinson vy. 
210 Fed. 839, 127 CCA 389 


Ala.—Thomas v. Dee aenuetal 17 
Ala. 602. 


Ark.—Dixon-Rogers Trading Co. v. 
Scroggins, 136 Ark. 33, 206 SW 49. 


Cal.—Smith v. Friend, 15 Cal. 124. 


Del.—Dietrich v. Badders, 27 Del. 
499, 90 A 47. 


Ga.—McDuffie v. Lummus Cotton 
Gin Cos, 3" .Ga., Ac 5915 179" S493; 
Clark Co, v. Needham Piano, etc., Co., 
6 Ga. A. 423, 65 SE 61. 


Ill.—Kepple v. Stoddard, 193 Ill. A. 
301; Wood v. Roach, 52 Ill. A. 388. 


Iowa.—Roth Shoe Co. v. Zager, 195 
Iowa 1238, 193 NW 546; Clark v. 
Shannon, etc., Co., 117 Iowa 645, 91 
NW 923. 


Me.—Greenleaf vy. Hamilton, 94 Me. 
4118, 46 A 798. 


Md.—Atwell v. Miller, 6 Md. 10, 61 
AmD 294; Byer v. Etnyre, 2 Gill 150, 
41 AmD 410. 

Mass.—Fechteler v. Whittemore, 
205 Mass. 6, 91 NE 155; Mark v. 
Stuart-Howland Co., 226 Mass. 35, 115 
NE 42, 2 ALR 678; Wilson v. Russell, 
136 Mass. 211; Weld vy. Came, 98 Mass. 
152; Hardy v. Potter, 10 Gray 89. 


Mich.—Gibbons v. Robinson, 638 
Mich. 146, 29 NW 5388; Perkins v. 
Dacon, 13 Mich. 81. 

Miss.—Gilmore Puckett Co. v. 
Glenn, 124 Miss. 123, 86 S 864; Townes 
v. Holland, 116 Miss. 541, 77 S 525; 
Moreland v. Newberger Cotton Co., 94 
Miss. 572, 48 S 187. 

Mo.—Houghtaling v. Ball, 19: Mo. 
84, 59 AmD 331; Ruediger v. Dennis, 
199 Mo, A. 102, 201 SW 9438; Harri- 
gan v. Welch, 49 Mo. A. 496. 


N. Y.—Lieberman vy. Templar Motor 


Byte Overt. 


Hedrick, 46 


Patterson, 


\ 


Ome sO Ni ado Oye a0 SINT 2/2237 72)9) 
ALR 1089; Kumberger vy. Congress 
Spring Co., TUS) INGE SEG) ECW ONG} 


{rev 8 App. Div. 96, 40 NYS 396]: 
Breslow v. Manchester, 199 App. Div. 
457, 191 NYS 885; Greeff HMngineering, 


So the mere assumption of own- 
ership or control of goods by the buyer is not suffi- 
at most, 
merely a presumption of delivery, which may be re- 
pelled by evidence that title remained in the seller.?% 


SALES 


« 


fact.2% 
affords 


Where the: evi- 


ete., Co. v. Scourene Mfg. Co., 182 App. 
Div. 311, 169 NYS. 550; Welsbach 
Light Co. v. Mayhew, 51 App. Div. 
157, 64 NYS 600; Chautauqua Lake 
Mills v. Hewes, 55 Mise. 634, 106 NYS 
1026; David Schwartz Co. v. Brander, 
184 NYS 639. 


N. C.—Murray v. Southern R. Co., 
172 N. C. 331, 90 SE 253. 

N. D.—Reeves v. Bruening, 13 N. 
D. 157, 100 NW 241. 


Oh.—Sanderson v. W. A. Banks Co., 
16 Oh. Cir. Ct. N. S. 274. 


tae ai een oe v. Beezley, 

Pa.—Goss Printing Press Co. v. 
Jordan, 171 Pa. 474, 32 A 1031; Wash- 
ington Tin Plate Co. v. Ohio Iron, 
etc., Co., 77 Pa. Super. 215. 

W. Va.—Superior Elkhorn By- 
Products Coal Co. v. Three States 
Coal Co., 106 W. Va. 270, 145 SH~436. 


Newfoundl.—Boden v. Rogerson, 4 
Newfoundl. 266, 


[a] Compliance with instructions. 
—Whether the delivery of apples by 
the seller to a railroad at “owner’s 
risk” was a reasonable compliance 
with the buyer’s instructions so as to 
constitute delivery to the buyer, 
where the railroad would not other- 
wise ship the apples in the refrigera- 
tor car as the buyer had directed the 
seller to have them shipped, was a ju- 
ry question. Saunders v. Pratt, 121 
Me. 333, 117 A 95. 


5 Or. 


26. Atwell v. Miller, 6 Md. 10, 61 
AmD 294, f 

27. John Klein Wagon Works v. 
Hencken-Willenbrock Co., 67 Misc. 
425, 123 NYS 119. 

28. Adkins-Polk Co. vy. Barkley, 


(Tex. Civ. A.) 297 SW 757. 

29. Acceptance of goods see infra 
§ 480 et seq. 

Payment of price see infra § 501 et 
seq. 

30. U. S.—Jaslow v. 
Corde k.. (2a) 232) 

Ala,—Alabama Maitorine see v. Jud- 
kins, 205 Ala. 601, 88 S 86 

Fla.—Whiting v. Gray, i Fla. 482, 
8 S 726, 11 LRA 526. 

Ga.—Webb v. Orme, 35 Ga, A. 784, 
134 SE 841. 

Ill.—Christy v. Stafford, 22 Ill. A. 
430 [aff 123 Ill. 463, 14 NE 68 0]. 

Ky.—Paducah Grain, ete. Co. 
Marshall, 196 Ky. 673, 246 SW 30. 

Mass.—Barker Auto Co. v. Bennett, 
219 Mass. 304, 106 NE 990. 

Mich.—Bolton v. Riddle, 35 Mich. 
13. 

N. Y.—De Bary v. Agar-Bernson 
Corp., 208 App. Div. 645, 204 NYS 18. 

N. C.—Everett B. Clark Seed Co. v. 
Jennette Bros. Co., 195 N. C. 1738, 141 
SHE 542. 

Va.—Forbes v. Southern Cotton Oil 
Co., 130 Va. 245, 108 SH 15. 

Wis.—Kellogg v. Nelson, 5 Wis. 125. 

[a] Buyer to provide container.— 
On a sale of wheat, the buyer to pro- 


Waterbury 


Vv. 
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symbolical delivery is a mixed question of law and 
If there is no agreement as to delivery, it is 
a question of fact whether delivery to a common e¢ar- 
rier is sufficient.27 Where the facts are not disputed, 
the question of delivery is one of law for the court.?* 

[§ 303] 3. Performance of Conditions by Buyer?® 
—a. In General. 
the goods unless the buyer performs all the condi- 
tions precedent which, under the contract, he is re- 
quired to do,®° such as making demand for deliv- 


The seller is not bound to deliver 


vide bags for sacking it, the buyer 
must provide the bags to put the sell- 
er in default. Kellogg vy. Nelson, 5 
Wis. 125. 

[b] Duty to furnish vessel.—(1) 
Where delivery is to commence July 
10 or “as soon thereafter as vessel 
can be ready,’ the vessel must be 
furnished within a reasonable time. 
Whiting v. Gray, 27 Fla. 482, 8 S 726, 
11 LRA 526. (2) If the contract pro- 
vides that posts shall be cut during a 
particular season and delivered on the 
rail of vessels to be furnished by the 
buyer, the latter is bound to furnish 
vessels within a reasonable time. 
Bolton v. Riddle, 35 Mich. 13. 


[c] Substantial performance.—The 
doctrine of “substantial performance” 
contemplates performance of the con- 
tract as it was made, and is in amelio- 
ration of literal and exact perform- 
ance, lest one who has fallen short 
honestly of the letter and exactness 
shall lose all compensation for work 
or materials; but it has no applica- 
tion to a case where plaintiff, who 
agreed to purchase all beers, etc., 
from defendant, purchased small 
quantities from another brewer, and 
the jury should not be allowed to con- 
sider the fact that more than nine- 
tenths of all beers were purchased 
from defendant, in an action by plain- 
tiff brought against defendant for 
damages for failure to furnish beer. 
Bullinger v. Interboro Brewing Co., 
194 App. Div. 205, 185 NYS 481. 


[d] Burden of proof.—(1) Where 
the contract for sale of cotton seed 
oil required the buyer to furnish tank 
cars within the time limited, the buy- 
er, On suing for breach, has the bur- 
den of showing that he furnished the 
cars within the time limited. Forbes 
v. Southern Cotton Oil Co., 130 Va. 
245, 108 SE 15. (2) Where, in a suit 
to recover a balance due under an au- 
tomobile sales contract, defendants 
pleaded plaintiff’s alleged breach of 
the contract in recoupment, the bur- 
den was on defendants to show that 


they were ready and able to deliver 


ears as called for by plaintiff under 
the contract. Barker Auto Co. v. Ben- 
nett, 219 Mass. 304, 106 NE 990. (3) 
Buyer counterclaiming for breach of 
contract has burden of proving abili- 
ty and willingness to perform. Ever- 
ett B. Clark Seed Co. v. Jennette Bros. 
Co., 195 N. C. 178, 141: S542. 


fe] Evidence held sufficient to 
show that failure of the payee of an 
automobile purchase-money note to 
take out collision insurance on the 
automobile constituted a breach of 
the sale contract. Webb v. Orme, 35 
Ga, A, 784, 134 SE 841. 


{f] Evidence held insufficient: (1) 
To show buyer’s performance of con- 
dition. De Bary vy. Agar-Bernson 
Corp., 208 App. Div. 645, 204 NYS 18. 
(2) To show that buyer furnished 
tanks for shipment of oil within time 
required. Forbes v. Southern Cotton 
Oil Co., 180 Va. 245, 108 SE 15. 


[fg] Question for jury.—Where the 
seller of corn alleges that his failure 
to furnish the full amount contracted 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 303-304] 


ery,*! or giving notice or directions in respect there- 
to,*? unless performance by the buyer is waived.*® 
Whether there has been a waiver is a mixed question 
of law and fact,?* except where the facts are such 
that but one inference can be drawn thereon, in which 
case it is a question of law for the court.®® 


In order to put the seller 
in default for nondelivery, a demand on the part of 
the bayer is usually necessary when the obligations 
of the parties are concurrent,** as where no place*® 
or definite time*®® for delivery is specified, or where 
delivery at a fixed time has been waived.*® 
mand is also necessary where the goods are deliver- 
able at a place to be designated by the buyer,*? or are 


[§ 304] b. Demand.*° 


for was due in part to the vendee’s 
failure to furnish sacks, as agreed, 
to certain farmers, on whose corn ven- 
dor had an option, and the evidence 
clearly showed that the farmers had 
considerable corn ready for shipment, 
the issue was properly submitted to 
the jury. Paducah Grain, etc., Co. v. 
Marshall, 196 Ky. 673, 246 SW 30. 


31. See infra § 304. 
32. See infra § 305. 
33. Lompoc Produce, etc., Co. v. 


Browne, 41 Cal. A. 607, 183 P 166; 
United Irr. Co. v. Carson Petroleum 
Co: (hex, (Civs A.) ) 2383S.) 692: 


[a] Evidence held sufficient to 
Support finding that seller did not 
waive provisions of contract for sup- 
plying fuel oil requiring order to be 
completed by specified date. United 
Irr. Co. v. Carson Petroleum Co., (Tex. 
Civ. A.) 283 SW 692. 


Waiver of notice or directions see 
infra § 305. 


34. Lompoc Produce, ete, Co. v. 
Browne, 41 Cal. A. 607, 183 P 166. 


35. Lompoc Produce, etc., Co. 
Browne, supra. 

36. Requirements and sufficiency 
see infra § 306. 

Time of giving see infra § 308. 

37. Baker v. Lehman, etc., Co., 186 
Ala. 493, 65 S 321; Pusey v. McElveen 
Commn. Co., 93 Ga. 773, 21 SHE 150; 
Hapgood v. Shaw, 105 Mass. 276. And 
see cases infra note 38. 


Vv. 


38. Mann y. Flynn, 62 Or. 465, 125 
P 274. 
39. U. S.—Blydenburgh v. Welsh, 


3 F. Cas. No. 1,583, Baldw. 331. 


F Ind.—Peak v. Hollingsworth, 5 Ind. 
20. 


Iowa.—Wire v. Foster, 62 Iowa 114, 
17 NW 174. 


Ky.—Hume v. Mullins, 35 SW 551, 
18 KyL 108. 


La.—Pratt v. Craft, 19 La. Ann. 130. 


Or.—Hurst v. Hill, 96 Or. 311, 188 
olor 


40. See infra § 345. 


41. Isaacs v. New York Plaster 
Works, 40 N. Y. Super. 277 [rev on 
other grounds 67 N. Y. 124]. 


42. Posey v. Scales, 55 Ind. 282: 
Wilmouth v. Patton, 2 Bibb (Ky.) 
280; Andrews v. Cheney, 62 N. H. 
404: Gleckler v. Slavens, 5 S. D. 364, 
59 NW 328. 


43. Wire v. Foster, 
NW 174. 
[a] In New York, under the Uni- 
form Sales Act (Personal Prop. L. § 
124, as added by L. [1911] c¢ 571), pro- 
viding that, apart from any contract, 
express or implied, or usage of trade, 
to the contrary, the place of delivery 
is the seller’s place of business, {ff he 
_ has one, where a contract of sale in- 
dicated no place of delivery, the sell- 
er was not in default until the buyer, 
at the seller’s place of business, made 
a demand for the goods. Barkey v. 


62 Iowa 114, 
17 


SALES 


seller.42 


A de- 


B. Brown, Inc., 186 NYS 144; Leuders 


vy. Fahlberg Saccharine Works, 150 
NYS 635. 
44. U. S.—Kawin v. American Col- 


ortype Co., 243 Fed. 317, 156 CCA 97; 
Frankfurt-Barnett -Co. v. William 
Prym Co., 287 Fed. 21, 150 CCA 223; 
Alwart Bros. Coal Co. v. Royal Col- 
liery Co., 234 Fed. 20, 148 CCA 36; 
Cottrell v. Smokeless Fuel Co., 129 
Fed. 174 [rev on other grounds 148 
Fed. 594]; Neis v. Yocum, 16 Fed. 168, 
9 Sawy. 24. 
Ala.—Scruggs v. 
850, 54 S 641. 
Conn.—Bridgeport Hardware Mfg. 
ore v. Bouniol, 89 Conn. 254, 93 A 


Ga.—Helmer v. Wilson, 32 Ga. A. 
435, 1238 SE 901. 

Ill.—Pilsen Coal Co. v. West Chica- 
go Park Comrs., 221 Ill. A. 162. 


Ind.—Posey v. Scales, 55 Ind. 282. 


Iowa.—Smith v. Watson, 88 Iowa 
73, 55 NW 68. 


Ky.—Bowman v. Jones-Hughes Coal 
Co., 147 Ky. 672, 145 SW 373; Bell v. 
Hatfield, 121 Ky. 560, 89 SW 544, 2 
LRANS 529. 

La.--Monumental Brewing Co. v. 
Southern Rice Milling Co., 155 La. 454, 
een 401; Pratt v. Craft, 19 La. Ann. 

Md.—Iverson v. Jenkins, 154 Md. 
695, 140 A 46; Sumwalt Ice, etc., Co. 
v. Knickerbocker Ice Co., 112 Md. 437, 
TEAS SC: 

Mich.—Keystone Coal, etc., Co. v. 
Forrest, 213 Mich. 76, 181 NW 30. 

N. Y.—Wolfert v. Caledonia Springs 
Ice Co., 195 N. Y.118, 88 NE 24, 21 
LRANS 864. 


Oh.—Nathan v. Lewis, 1 Handy 239, 
12 Oh. Dec. (Reprint) 121. 


Pa.—Mead, etc., Co. v. Krimm, 
Pa. Super. 376. 


Vt.— West v. Cutting, 19 Vt. 536. 

Va.—Smokeless Fuel Co. v. Seaton, 
105 Va. 170, 52° SE 329). 

Wash.—Duhamel v. Port Angeles 
Stone Go., 59 Wash. 171,-109 P' 597, 
AnnCasi1912A 1229. 

W. Va.—Wiggin v. Marsh Lumber 
Co., 79 W. Va. 651, 91 SEH 532. 


Eng.—Great Northern R. Co. v. 
Harrison, 12 C. B. 576, 74 ECL 576, 
138 Reprint 576. 


Alta.—Strong v. Heuer,’ 
Ip, Alley 

Man.—Sanschagrin v. Echo Flour 
Mills Co., 32 Man. 241, 70 DomLR 380. 


INS People’s Goal Conve Port 
Hood, etc., R. Co., 48 N. S. 514. 


Ont.—Gerow v. Hughes, 42 Ont. L. 
621; Sierichs v. Hughes, 42 Ont. L. 
608; Doner v. Western Canada Flour 
Mills Co., Ltd., 41 Ont. L. 503, 41 Dom 
LR 476. 

[a] Demand for quantity desired. 
—(1) If the buyer of ice, under a con- 
tract entitling him to such quantities 


Riddle, 171 Ala. 


43 


12 Alta. 
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to be called for by him,*? as when the delivery is to 
be made at the residence or place of business of the 
So where goods are deliverable on demand 
or order of, or as required by, the buyer, the seller 
need not deliver or tender delivery until the goods 
are demanded or ordered,** and, if delivery is to be 
made on or before a certain day at the option of the 
buyer, demand is necessary to put the seller in de- 
fault before that day.*® 
sary where the contract contemplates an immediate 
delivery,*® or provides for delivery “as soon as pos- 
sible” or “at the earliest possible date,”*’ or fixes a 
definite date for delivery;*® a readiness to receive 
the goods and pay the price being sufficient in the 


But no demand is neces- 


daily as he desired, received a certain 
quantity on a particular day, assum- 
ing that further quantities would be 
delivered on that day sufficient for his 
demands, he must thereafter make a 
further demand for ice before he could 
rescind the contract. Wolfert v. Cal- 
edonia Springs Ice Co., 195 N. Y. 118, 
88 NE 24, 21 LRANS 864. (2) Where 
the contract provides that the seller 
Shall deliver a certain quantity of 
goods or such other amount as the 
buyer may require, the seller is not 
in default for failure to deliver more 
than the specified quantity unless the 
buyer makes demand therefor. Peo- 
ple’s Coal Co. v. Port Hood, etc., R. 
Co., 48 N. S. 514. (3) Where a con- 
tract for the sale of ice required the 
buyer to take at least six thousand 
tons each year, but, although the sell- 
er was required to deliver at most 
twelve thousand tons a year, it was 
not required to deliver more than six 
hundred tons in any one week, it was 
necessary for the buyer to make some 
demand or give notice of the quanti- 
ty desired, and there was no default 
on the part of the seller merely be- 
cause it did not deliver six hundred 
tons in a week. Sumwalt Ice, etc., 
Co. v. Knickerbocker Ice Co., 112 Md. 
437, 77 A 56. See also infra § 305. 


[b] Word “require,” in a contract 
to deliver goods in such quantities as 
the buyer may require, means ‘“de- 
mand” or “request,” rather than mere- 
ly ‘need.’”” Duhamel v. Port Angeles 
Stone Co., 59 Wash. 171, 109 P 597, 
AnnCasi912A 1229. 


[ec] Evidence held sufficient to 
sustain a finding that the buyer 
breached a contract for the sale and 
delivery of coal by failing to order the 
amount of coal contracted for, and 
that the seller was within its rights 
in canceling the contract. Alwart 
Bros. Coal Co. v. Royal Colliery Co., 
234 Fed. 20, 148 CCA 386. 


45. Phelps v. McGee, 18 Ill. 155; 
Posey v. Seales, 55 Ind. 282: Holt vy. 
Brown, 63 Iowa 819, 19 NW 235. 


46. Freeman ,v. Dunn; 27 Ga. <A. 
82, 107 SE 495., 


47. Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488. 


48. Ark.—Patterson v. Jones, 
Ark. 69, 56 AmD 296. 


Ind.—Mountjoy v. Adair, 1 Ind. 254, 
Smith 96. \ 


Ky.—Shrewsberry v. Buckleys, 4 
Bibb 260 (delivery to be made in in- 
stallments); “Mitchell v. Gregory, 1 
Bibb 449, 4 AmD 655; Chandler v. 
Robertson, 9 Dana 291. 

La.—Kinsell v. Kohlman, 
A, 575, 1268S) 257. 


Mass.—Dyer v. Rich, 1 Metc. 180. 


Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488. 


13 


12 La. 


Ne Y.—=Mounte vw yon 49 Noo ey. 
552;. Isaacs v. New York Plaster 
Works) 40) Ne You Super: 


277 [rev on 
other grounds 67 N. Y. 124]. 


N. C.—Cole y. Hester, 31 N. C. 23. 
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latter case.*? 


part of the buyer.®° 


tion.®? 


Evidence. 


mand.®3 


Circumstances 
see infra § 309. 


49. See cases supra note 48. 


50. Sussman v. Gustay, 109 Wash. 
459, 186 P 882. 


Time for delivery generally when 
no time is fixed see infra § 334. 


51. Brooklyn Oil Refinery v. 
Brown, 38 HowPr (N. Y.) 444. 


514%. Jones v. Gibbons, 8 ‘Exch. 
920, 155 Reprint 1626. 


52. Pahlman v. King, 49 Ill. 266. 


53. Fitzgerald Cotton Oil Co. v. 
Farmers Supply Co., 3 Ga. A. 212, 59 
SE 713. 


[a] Illustration.—Where the con- 
tract does not specify the time of 
delivery except that it is to be “as 
early as convenient,’ a letter from 
the buyer to the seller demanding a 
delivery and written after the ex- 
piration of a reasonable time is ad- 
missible to show that plaintiff de- 
manded a performance and that de- 
fendant refused such demand. Fitz- 
gerald Cotton Oil Co. v. Farmers 
Supply Co., 3 Ga. A. 212, 59 SE 713. 


54. United Fruit Distributing Co. 
Veo ctohe, noo! Cal. eA 1315" 20 2- PiV299 
Smokeless Fuel Co. v. Seaton, 105 Va. 
170, 52 SE 829. 


55. Cross references: 
Notice of: 
Place of delivery see infra § 321. 
ean of delivery see infra §§ 338, 
3o08 
Requirements and. sufficiency of no- 
tice or directions see infra § 306. 
Time of giving notice or directions 
see infra § 308. 


‘56. Sanborn v. Benedict, 78 Ill. 
309; Iverson -v. Jenkins, 154 Md. 695, 
140 A 46; Central Lumber, etc., Co. 
vy. Reyburn, (Mo. A.) 195 SW 576. 


57. Hinckley v. Pittsburgh Besse- 
mer Steel Co., 121 U. S. 264, 7 SCt 
875, 30 L. ed. 967; Florence Wagon 
Works v. Kalamazoo Spring, ete., 
Co., 144 Ala. 598, 42 S 77; Paepcke- 
Leicht Lumber Co. v. Talley, 106 
Ark. 400, 153 SW 833; De Loach v. 
Smith, 838 Ga. 665, 10 SE 436. 


[a] Illustration. Where a buyer 
of lumber, required to give the sell- 
er sawing directions, gave directions 
and then erroneously insisted on the 
manner of measuring the lumber so 
sawed, to ascertain the price, and 
gave no other sawing directions, al- 
though requested so to do, he was 

guilty of a total breach of the con- 
tract. Paepcke-Leicht Lumber Co. v. 
Talley, 106 Ark. 400, 153 SW 833, 


58. U. S.—Brunswig Grain Co. v. 
Anchor Grain Co., 10 F. (2d) 304; 
Hettrick Mfg. Co. v. Waxahachie Cot- 
ton Mills, 1 F. (2d) 913. 

Ala.—Dowling-Martin Grocery Co. 
v. J. C. Lysle Milling Co., 203 Ala. 
491, 83 S 486. 


excusing demand 


And it has been held that, where de- 
livery is to be made f. o. b. cars, shortly after a speci- 
fied date, it is the duty of the seller to load the cars 
within a reasonable time, without demand on the 
Nor is a demand necessary 
where the goods are deliverable at the seller’s op- 
Under a contract to deliver goods 
quired,” the seller cannot rescind the contract on the 
ground that he was not required to deliver within a 
reasonable time, unless he first inquires of the buyer 
whether he intends to take the goods.°1% 

The burden is on the buyer seeking 
damages for nonperformance by the seller to prove 
a demand for performance,®*? any evidence otherwise 
competent is admissible if it tends to prove a de- 
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“as re- | livery.5¢ 


by the buyer,°®® 


Ariz.—Midland linseed Products 
Co. v. Palace Hardware, etc., Co., 27 
Ariz. 363, 233 P 590. 

Tlli—Christian Mills v. Berthold 
Stern Flour Co., 247 Ill. A. 1. 

La.—Robinson v. Louisiana Box 
Co.,, 1a. A. 272, 

Mo.—Laswell v. National Handle 
Co., 147.Mo. A. 497, 126 SW 969. 


N. Y.—Sarachen v. Wilson, 207 
App. Div. 768, 2202 .NYS 759i. brearge 
den 208 App. Div. 826, 203 NYS 627 
(afte 2400 sN av tbo) Peo NIE 2.016) cis 
Tamargo v. Silberstein, 125 Misc. 81, 


210 NYS 40; Barkey v. B. Brown, 
Ine., 186 NYS 144. 
Pa = Dwisht Ve, -bcekert? Sit 74" Pa. 


490, 12 A 32. 


Tex.—Burelson v. Sugarland Indus- 
tries, (Civ. <A.) 240° SW 669 ~[afet 
(Commn. A.) 255 SW 165]. 


Va.—Bardach Iron, ete., Vv. 
Tenenbaum, 136 Va. 163, 118 Se 502. 


Man.—Sanschagrin v. Echo Flour 
Mills, 32 Man. 241, 70 DomLR 380. 


[a] Mode of shipment.—Where a 
buyer had the option of requiring 
shipment by truck or rail, the giv- 
ing of shipping instructions was a 
condition precedent to the seller’s ob- 
ligation to deliver. Sarachen v. Wil- 
son, 207 App. Div. 768, 202 NYS 591 
[rearg den 208 App. Div. 826, 203 
Me 627 (aff 240 N. Y. 563, 148 NE 


[b] Sufficiency of shipping direc- 
tions.— Where plaintiffs contracted 
with S for a quantity of steel blooms, 
to be shipped as per a freight con- 
tract in the hands of S, accepted by 
plaintiffs, and also bought blooms 
from M, who had a contract for them 
with S, subsequently selling the 
blooms under both contracts to de- 
fendant, plaintiffs were liable to de- 
fendant for the failure of S to de- 
liver the blooms according to both 
contracts, although they were not no- 
tified of the shipping directions giv- 
en under the contract with M. 
ae at v. Eckert, 117 Pa. 490, 12 A 


[ec] Evidence held sufficient: (1) 
To show a breach of contract by the 
buyer in failing to give shipping in- 
structions. Acme-Evans Co. v. Hunt- 
er, 194 Ill. A. 542. (2) To show no 
ground for the buyer to believe that 
the time for giving shipping instruc- 
tions had been extended. Acme-Hv- 
ans, CoJ@ vay iaunter supra: (3) 2.bo 
warrant finding it was intention of 


parties, when seller acquiesced in 
buyer’s request for more time in 
which to move rice, that shipping 
instructions should be furnished 


seller within reasonable time there- 
after. Fortson Grocery Co. v. Pritch- 
ard Rice Milling Co., (Tex. Civ. <A.) 
220 SW 1116. 


59. Nottingham, etc., Co. v. Amer- 


Question for jury. 
proper demand for delivery is a question for the jury 
on conflicting evidence.** 

[§ 305] c. Notice or Directions.®> A provision in 
a contract of sale for notice of the buyer’s readiness 
to receive the goods is a condition precedent to de- 
If the contract provides for the giving of 
directions in respect of the manufacture of the 
goods,®*? or requires shipping directions to be given 


[§§ 304-305 


Whether the buyer had made a 


such conditions must be complied 


with unless waived;°® and failure to give shipping 
directions is a breach of the contract on the part of 
the buyer.®°® If the goods are to be delivered on ship- 
board, the seller is not bound to act until the buyer 
designates the ship,®°? and notifies the seller of her 


ican Coal Bepordng Co., 36 F. (2d) 
982; Scruggs “v. Riddle, 171 Ala. 350, 
54 S 641; Cadick Milling Co. v. Val- 
dosta Grocery Co., 72 Ind. A. 534, 126 
NE 240; New Bedford Cotton Waste 
Co. v. Eugen C. Andres Co., 258 Mass. 
13, 154 NE 2638. 


[a] Mllustration.—A _ seller’s con- 
tinuance of delivery under a contract 
requiring the buyer to accept a min- 
imum quantity of coal monthly and 
nominate vessels to receive the same 
was a waiver of the buyer’s previous 
breach in so far as it was-an antici- 
patory breach. Nottingham, éte., 
Co. v. American Coal Exporting. Co., 
36 F. (2d) 982. 


[b] Notice or shipping directions 
held not waived.—(1) Defendant sell- 
er, which fourteen days after it 
claims that a contract expired by lim- 
itation wrote to the buyer a letter 
recognizing that the contract was 
still in force, and which did not base 
refusal to ship on the ground that 
shipping specifications and instruc- 
tions had not been given, cannot aft- 
er suit is brought change its posi- 
tion and base its refusal to ship on 
the ground that no shipping instruc- 
tions had been given. Cadick Mill- 
ing Co. v. Valdosta Grocery Co., 72 
Ind. A. 534, 126 NE 240. (2) Where 
flour was sold to be delivered as or- 
dered out by the buyer within five 
months of the date of the contract, 
a letter from the seller stating that, 
if it was not ordered out by a certain 
date at about the close of the five 
months’ period, the seller would bill 
the flour to the buyers and hold it 
subject to their order, and draw on 
them for the amount, did not consti- 
tute a waiver of the obligation of the 
buyers to order out the _ flour. 
Scee? v. Riddle, 171 Ala. 350, 54 


S) 

[c] Evidence held insufficient to 
show that buyer’s breach of contract, 
by failure to give shipping direc- 
tions, was waived. New Bedford 
Cotton Waste Co. v. Eugen C. An- 
dres Co., 258 Mass. 138, 154 NE 263. 


60._U. S.—Hirsch v. Georgia Iron, 
etc., Co., 169 Fed. 578, 95 CCA 76. 


Cal.—Ventura Refining Co. v. Rose- 
pers Oil Corp., 82 Cal. A. 648, 256 P 

Mass.—New Bedford Cotton Waste 
Co, v. Hugen C. Andres Co., 258 Mass. 
13, 154 NE 263 


N. YY mbaney, Kent Co. v. Silber- 
stein, 241 N. Y. 440, 150 NE 509. 


S. D.—Russell Miller Milling Co. y. 
McLean, 48 S. D. 198, 203 NW 498. 


61. U. S.—Christenson y. Gorton- 
Pew Fisheries Co., 8 F. (2d) 689; U. 
S. Smelting Co. v. American Galvyan- 
izing Co., 236 Fed. 596. 

Del.—Walton v. Black, 10 Del. 149. 

N. Y.—Woolner v. Hill, 47 N. Y. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


= 
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§ 305] : 


. 


location,*®? and of the buyer’s readiness to receive the 
So where delivery is f. o. b. car at the 
place of shipment, the buyer is the first actor and 
must give the necessary directions,®°* but if delivery 
is to be f. 0. b. ears at the point of destination, no 
If the time or place of 
delivery is at the seller’s option, it is his duty to give 
notice of the time or place, or both, at which he pro- 
poses to deliver, before any obligation rests on the 
Where the contract 
itself provides for the time®* or place®® of shipment, 
or gives to the seller all information necessary for 
him to act,®® no further designation or directions 
need be given. Where the buyer’s failure to request 
delivery entitles the seller to tender the same with- 
in a fixed period, the seller does not waive the pro- 
vision by accepting a proposal for later delivery, 
where he repudiates such proposal before the time 
set.7° If the buyer is to furnish cars for goods pur- 
chased on an entire contract to deliver on or before a 


goods.®* 


directions are necessary.®® 


buyer to designate the ship.°° 


Super. 470 [rev on other grounds 93 
N. Y. 576]; Pease Oil Co. vz Monroe 
County Oil Co., 78 Misc. 285, 138 NYS 
177 [aff 158 App. Div. 951 mem, 143 
NYS 1134 mem]. 


N. C.—Hughes v. Knott, 138 N. C. 
105, 50 SE 586. 

Pa.—Dwight v. Eckert, 117 Pa. 490, 
12,432, 

Eng.—Armitage v. Insole, 14 Q. B. 
728, 68 ECL 728, 117 Reprint 280; 
Sutherland vy. Allhusen, 14 L. T. Rep. 
N. S. 666. 


[a] Excuse for failure to desig- 
nate vessel.—Buyer’s refusal to nom- 
inate vessels to receive coal was not 
excused because in previous month 
seller furnished coal other’ than 
agreed output of mines with under- 
standing that same would be repaid 
from future output of mines, such 
transactions being for buyer’s ac- 
commodation. Nottingham, etc., Co. 
w. American Coal Exporting Co., 36 
F. (2d) 982. 

62. Christenson v.  Gorton-Pew 
Fisheries Co., 8 F. (2d) 689; Woolner 
v. Hill, 47 N. Y. Super. 470 [rev on 
other grounds 93 N. Y. 576]. ~ 

63. Walton v. Black, 10 Del. 149. 


64 U. S. Smelting Co. v. Ameri- 
ean Galvanizing Co., 236 Fed. 596. 

65. U. S. Smelting Co. v. Ameri- 
can Galvanizing Co., supra. 

[a] Questions for jury under con- 
flicting evidence. Hecht v.. Alfaro, 
10 F. (2d) 464 [aff 4 F. (2d) 255]. 


66. Dwight v. Eckert, 117 Pa. 490, 
12 A 32. ‘ 
67. Brunswig Grain Co. v. Anchor 


Grain Co., 10 F. (2d) 304. 


[a] Illustration.—A provision in 
a contract for future delivery of 
corn, “shipments within last half 
March,” constitutes shipping instruc- 
tions, justifying shipment by _ the 
seller, without further instructions. 
Brunswig Grain Co. v. Anchor Grain 
Co., 10 F. (2d) 304. 


68. Hartfield v. Patton, 11 F. Cas. 
No. 6,158a, Hempst. 268. 


[a] Tllustration.—Where a _ con- 
tract provides that goods are to be 
delivered at any place on the banks 
of a river between points stipulated, 
and that the purchaser may desig- 
nate the place of delivery between 
“such points, it is no defense to the 
seller, in an action upon the contract 
for nondelivery, that no place was 
designated by the purchasers, as it 
was the duty of the seller to make 
delivery at any convenient point 
which he might select between the 
places designated in the contract. 
Hartfield v. Patton, 11 F. Cas. No. 
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Quantity, 


6,158a, Hempst. 268. 


69. U. S. Smelting Co. v. Ameri- 
can Galvanizing Co., 236 Fed. 596; 
Seeman v. Chas. M. Scott Packing Co., 
139 NYS 944; Dowell v. Brooks, (Tex. 
Civ. A.) 255 SW 218. 


[a] Tllustration.—Defendant, sell- 
ing tomatoes to be packed, by con- 
tract giving the address of plaintiffs, 
the purchasers, providing for ship- 
ment ‘as soon as packed,” and not 
providing for further shipping in- 
structions, could not refuse to de- 
liver because no such instructions 
were promptly given. Seeman v. 
we M. Scott Packing Co., 139 NYS 


70. Curjel v. Hallett Mfg. Co., 198 
Ala. 609, 73 S 938. 


71. Pinkham y. 
112, 68 A 642. 


72. White Oak Coal Co. v. Panama 
R: Co., 136-Mise: 723,244 NYS) 71; 
Consolidated Flour Mills Co. v. Nunn, 
122 Okl. 222, 254 P 10; Livesley v. 
Strauss, 104 Or. 356, 206 P 850; Lam- 
born v. Bristol Grocery Co., 140 Va. 
77, 124 SE 184. 


[a] Contracts construed.—(1) Un- 
der contract providing for shipment 
to buyer during July/August, entire 
quantity to be taken by August 31, 
the buyer was not required to give 
shipping instructions, and all that 
seller would have to do was to ship 
goods before expiration date of con- 
tract. Rogers-Pyatt Shellac Co. v. 
Starr Piano Co., 212 App. Div. 792, 
209 I NYS. 727% (2) A contract for 
the sale of hops, to be delivered be- 
tween certain dates, and providing 
for five days’ notice before making 
shipment, was held to contemplate 
the giving of notice only in case sell- 
ers élected to deliver before the last 
day upon which delivery could be 
made. lLivesley v. Strauss, 104 Or. 
356, 206 P 850. (3) Where contract 
for sale of sugar requires seller to 
ship at its convenience during a lim- 
ited period, buyer need not give ship- 
ping instructions,as to replacement 
shipment under an agreement by the 
seller to replace a portion which had 
been damaged. Lamborn v. Bristol 
Grocery Co., 140 Va. 77, 124 SE 184. 
(4) Contract held not to require buy- 
er to notify seller how goods should 
be packed. Consolidated Flour Mills 
Co. v. Nunn, 122 OKl. 222, 254 P 10. 


[hb] Order or shipping instructions 
held not required.—Nicholls v. Amer- 
ican Steel, ete., Co., 117. App. Div. 
21, 102, NYS {227 [att 19 ON. Yenob¢ 
mem, 85 NE 1113 mem]; White Oak 
Coal Co. v. Panama R. Co., 1386 Misc. 
723, 244 NYS 71. 


Haynes, 103 Me. 
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specified date, he must give the seller reasonable 
notice of the arrival of the cars, so as to enable the 
seller, by reasonable diligence, to complete the de- 
livery on the agreed date.71 
calls for shipping instructions or notice to deliver is 
to be determined from the terms thereof, construed 
in accordance with the general rules. 
vision for shipping instructions is irreconcilable with 
other provisions, it is not enforceable.7? 


quality, 
Where the buyer is to designate the quantity,’° or 
the quality, size, or style’® of the articles to be de- 
livered, notice of such designation to the seller is a 
condition precedent to delivery. On the other hand, 
where the contract specifies the kind and size of the 
articles, but gives the buyer the privilege of specify- 
ing other kinds and sizes, the buyer is under no duty 
to avail himself of the privilege.7” 
fails to exercise his option to select between differ- 
ent brands of goods, the seller may in good faith do 


Whether the contract 


If the pro- 


and character of goods.7+ 


If the purchaser 


General rules of construction see 
supra § 168 et seq. 


73. Barkey v. B. Brown, Inc., 186 
NYS 144. 


[a] Illustration.—Where a _ con- 
tract of sale provided the goods were 
due to arrive in about ten days, al- 
so that shipping instructions were 
Ito be given by the buyer not later 
than the 20th of the month next 
preceding the month of shipment, 
such provisions could not be recon- 
ciled, and the trial court in the buy- 
er’s action did not err in holding 
that the buyer did not need to al- 
lege or prove that such shipping in- 
structions were given. Barkey v. B. 
Brown, Inc., 186 NYS 144. 


74 Performance of contract as to: 

Character of goods generally see in- 
fra § 372. 

Quality of goods see infra § 537 et 
seq. 

Quantity of goods see infra § 373 et 
seq. 


75. Interstate Iron, etc., 
Northwestern Bridge, etc., Co., 
Fed. 50 [certiorari den 258 U. S. 628, 
42 SCt 461, 66 L. ed. 799]; Spratt 
v. Merchants’, etc., Nat. Bank, 4 Pa. 
Cas. 107, 7 A 98; Duhamel v. Port 
Angeles Stone Co., 59 Wash. 171, 
109 P 597, AnnCas1912A 1229; Wig- 
gin v. Marsh Lumber Co., 79 W. Va. 
651, 91 SE 532. See also supra § 304 
note 44[a]. 


76. U. S.—Interstate Iron, ete., 
Co. v. Northwestern Bridge, etc., Co., 
278 Fed. 50 [certiorari den 258 U. S. 
628, 42 SCt 461, 66 L. ed. 799]. 


Conn.—American Sugar Refining 
eo v. Blake, 102 Conn. 194, 128 A 


Md.—Kirwan v. Roberts, 
341, 58 A 32. 


N. Y.—Raisler Heating Co. vy. Clin- 
ton Wire Cloth Co., 168 NYS 668. 


Wash.—Duhamel v. Port Angeles 
Stone Co., 59 Wash. 171, 109 P 597, 
AnnCas1912A 1229, 


W. Va.—Wiggin v. Marsh Lumber 
Co:., M9 UWr Van Gb OL SH 28 


[a] Rule applied.—Furnishing of 
assortments by buyer of sugar be- 
fore date specified in contract is an 
obligatory covenant, on which sell- 
er’s covenant to deliver is dependent, 
notwithstanding right reserved to 
seller to make substitutions, if nec- 
essary, such right being limited to 
case where seller might reasonably 
find that such necessity exists. 
American Sugar Refining Co. v. 
Blake, 102 Conn. 194, 128 A 528. 


77. American Tin-Plate Co. v. 
Trotter, 105 Fed. 478. 


99 Md. 
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so,*® and if he is at all times ready to deliver, he 


may recover the price.’® 
Agency contract. 


cars desired.®° 
Effect of buyer’s default. 


der.S? In any event the buyer’s 


seller.8? 


[§ 306] d. Requisites and Sufficiency of Demand 


78. Storm v. Rosenthal, 156 App. 
Div. 544, 141 NYS 339. 


79. Storm v. Rosenthal, supra. 


80. Overland Southern Motorcar 
Co. v. Hill, 145 Ga. 785, 89 SE 833. 


81. Midland Linseed Products Co. 
Sea 213 App. Div. 92, 209 NYS 
572. 


[a] Contract construed.—Under 
eontract for sale of oil to be de- 
livered in monthly installments, buy- 
er to furnish shipping instructions, 
and in absence of such instructions 
monthly carrying charges to accrue, 
so long as seller should be willing 
to carry oil, on buyer’s failure to 
furnish instructions seller had op- 
tion to treat performance as post- 
poned and obligations continued for 
reasonable time unless seller gave 
notice of unwillingness to carry oil 
or buyer gave notice that it would 
not take oil. Midland Linseed Prod- 
ucts Co. v. Viall, 213 App. Div. 92, 
209 NYS 572. 


[b] In Louisiana a provision in 
a contract of sale requiring buyer 
to give seller shipping instructions 
and remove goods by certain date 
was held not to provide for forfei- 
ture upon buyer’s failure to give 
shipping instructions and remove 
goods by such date, but merely to 
entitle seller after putting buyer in 
default to either an action for the 
price, for annulment, or for damages, 
under Civ. Code arts 1927, 1930. 
Penick v. Waguespack, 148 La. 39, 
86 S 605. 


82. Cobb Lumber Co. v. Sunny 
South Grain Co., 36 Ga. A, 140, 135 
SE 759. 

83. See infra § 462. 

84. See cases infra this note; and 
note 86. 

[a] Demand or notice held suffi- 
cient.—(1) Seller of furniture was 
sufficiently put in default for fail- 
ure to deliver, by letter from buyer’s 
counsel concluding with statement 
that on failure promptly to make de- 
liveries buyer would hold him for 
difference between sales price and 
present market price. Burglass v. 
Ge Ica ya OOLm lool lua. 39a,4L 0D, 1S 
384. (2) A buyer of lumber, for de- 
livery within a _ specified time, who 
requested the seller to rush the ‘terms 
of the contract because the buyer 
was greatly in need of lumber, and 
who subsequently wrote that he had 
made sales based on the contract, 
and that he must insist that the sell- 
er make shipments at once, demanded 
performance so as to put the seller 


Where a contract giving an ex- 
clusive agency for the sale of motor cars requires the 
agents to purchase a certain number of ears, and 
provides for delivery of the number ealled for by 
the agents “of any one or more of the models speci- 
fied” in the contract, the agents are not required to 
specify the cars they are to purchase until they have 
made sales and the buyer has indicated the kind of 


The rights of the seller 
on failure of the buyer to give shipping directions 
depend upon the terms of the contract.§! 
goods are to be delivered as ordered, failure to give 
directions warrants the seller in shipping without or- 
default in this re- 
spect will excuse nonperformance on the part of the 
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_ or Notice—(1) In General. 


[§§ 305-307 


No particular form of 


words is necessary to render a demand or notice to 


deliver sufficient to put the seller in default,** nor 
need it be in writing unless it is so stipulated.*> But 
a demand which calls upon the seller to perform con- 
ditions not required by the contract is insufficient.** 
Where the contract is for delivery in installments as 
required by the buyer, the buyer must make demands 
at reasonable times’? and for reasonable amounts.®§ 
Where a statute prohibits the doing of business on 


Sunday, a demand for delivery made on that day is a 


nullity.®® 


If the | Demand.?° 


[§ 307] (2) Payment or Tender Accompanying 
While payment or tender of the price 
amounts to a demand,°! it is not necessary that a 
demand should be accompanied by an actual tender 
or payment,°* especially whem the goods are not pres- 
ent for immediate delivery at the time demand is 


made;°? but it is generally sufficient that the buyer 


in default for failing to make de- 
liveries. Hafner Mfg. Co. v. Lieber 
Lumber, etec., Co., 127 La. 348, 53 S 
646. (3) Where buyer of rice wrote 
seller it was crowded, and would like 
more time to move rice, to which 
seller replied it would be glad if 
buyer would furnish shipping in- 
structions at earliest opportunity, 
letter of seller, a grant to buyer of 
reasonable time in which to furnish 
shipping instructions, was also de- 
mand that buyer furnish shipping in- 
structions within that time. Fort- 
son Grocery Co. v. Pritchard Rice 
eS Co., °(Tex. Civ. A.) 220 SW 
SiG, 

{b] Demand or notice held insuffi- 
cient.—(1) Midland Linseed Products 
Co. v. Palace Hardware, etc., Co., 27 
Ariz: "363, 233. P 590. (2) Assuming 
that defendant buyer, who agreed, in 
writing, to buy plaintiff's alfalfa hay 
by Febr. 1, 1921, had a right to re- 
quire a delivery after that date, buy- 
er’s notice of February 24 to the sell- 
er reading, ‘‘We will receive hay the 
rest of this week or until we get 
enough hay to fill two cars and finish 
filling the warehouse again,’”’ was not 
a demand for delivery, and seller’s 
failure to act on that notice did not 
affect his right under the contract 
or to sue for its breach. Western 
Alfalfa Milling Co. v. Dunn, 31 Wyo. 
915223 P 221. (3) Where a contract 
for the sale of vinegar provided that 
it should be ordered by the buyer for 
shipment before a fixed date, a tele- 
gram by the buyer directing the sell- 
er to “prepare for shipment balance 
our contract. See letter following” 
—followed by a letter in which the 
buyer stated that he had not deter- 
mined how the goods would be divided 
between two grades and promised 
that he would wire as soon as able to 
determine, did not amount to an or- 
der for shipment, where the advice 
mentioned in the letter was never giv- 
en. Haynes-Piper Co. v. Kinney, 196 
Fed. 362, 116 CCA 182. 

85.' Fruit v. Phelps, 4 Cal. 282: 


Jones v. Riverside. Iron, etc., Co., 7 
La. A. 553. 


86. Empire Cotton Oil Co. v. Pro- 
ducers’ Co., 29 Ga. A. 111, 114 SE 74; 
Bowman vy. Jones-Hughes Coal Co., 
147 Ky. 672, 145 SW 373; Early-Fost- 
er Co. v. M. M. Graves Co., (Tex. Civ. 
A.) 201 SW 214. 

fa] TIllustrations.—(1) Where the 
buyer’s right to delivery was depend- 
ent on demand, and the seller after 
demand had a definite period for de- 
livery, a demand that delivery be 
made before the expiration of such 


is ready and willing to receive ‘the goods and pay the 


period was not a demand requiring 
the seller to make delivery. 


114 SE 74. (2) Under 
contract for purchase of goods to be 
delivered upon buyer’s order not later 
than given date, seller not guarantee- 
ing against decline in market, an or- 
der to ship goods at a rate lower than 
contract price was no order under the 
contract and constituted a breach. 
EKarly-Foster Co. v. M. M. Graves Co., 
Ine., (Tex. Civ. A.) 201 SW 214. (3) 
An agreement to deliver a specified 
quantity of coal on demand of the 
buyer, or at the rate of whatever ca- 
pacity the seller might have in op- 
erating the mine, does not require 
‘delivery on a demand in excess of the 
seller’s ability to produce. Bowman 
v. Jones-Hughes Coal Co., 147 Ky. 
672, 145 SW 373. 


_ 87. _Frankfurt-Barnett Co. v. Wil- 
ne Prym Co., 237 Fed. 21, 150 CCA 


88. Frankfurt-Barnett Co. v. Wil- 
liam Prym Co., supra; Pilsen Coal 
Co. v. West Chicago Park Comrs., 221 
Ill. A, 162; Feigel v. Carolina Wood 
peetuats Co., 195 N. C. 659, 143: SE 


[a] Demand held reasonable.— 
Buyer’s instructions for shipment of 
two barrels of shellac every two 
weeks, under written contract for two 
hundred barrels to be shipped in 
amounts determined by buyer, is not 
so unreasonable as to constitute a 
breach of contract. Feigel v. Caro- 
lina Wood Products Co., 195 N. C. 659, 
143 SE 186. 


89. Brackett v. Edgerton, 14 Mi 
174, 100 AmD 211. . nee 


Sunday contracts generally see Sun- 
day [387 Cyc 559 et seq]. 


90. Payment of price generally see 
infra § 501 et seq. 


iain? of tender see infra § 


91. Barr v. Logan, 5 Del. 52; Brad- 
ley v. Michael, 1 Ind. 551. 


92. Crosby v. Watkins, 12 Cal, 85; 
Woolner v. Hill, 93 N. Y. 576. 


98. Pearson v. McKinney, 160 Cal. 
649, 117 P 919; Donlon y. Meyer, 35 
Cal. A. 225, 169 P 447, 


[a] Actual payment need not ac- 
company demand unless the delivery 
is to be made then and there; if the 
goods are not present, the buyer may 
accompany his demand with an offer 
to pay when actual delivery is made. 
Pearson v. McKinney, 160 Cal. 649, 
1h, FESO TOs 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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price.°# 


[§ 308] (3) Time of Demand or Notice. Demand 
for delivery must be made, and notice or shipping 
within the time 


instructions given, when required, 


fo] Tllustration.—Where the buy- 
er of orange trees ‘demanded deliv- 
ery at the seller’s office, stating that 
he was ready to pay for the trees up- 
on delivery, but the seller refused 
delivery, and the buyer then went to 
the nursery to get the trees, being 
prepared to pay for them on delivery, 
but was again refused delivery, he 
was not required actually to produce 
the money, either at the office or at 
the nursery, in order to make his de- 
mand for delivery effectual. Pearson 
v. McKinney, 160 Cal. 649, 117 P 919. 


94 Cal.—Fruit v. Phelps, 4 Cal. 
282. 

Ga.—Phillips v. Williams, 
597. 

Ill.— Metz v. Albrecht, 52 Ill. 491; 
Sexton v. Brown, 36 Ill. A. 281. 


Mass.—West v. Platt, 127 Mass. 367. 


N. Y.—Woolner v. Hill, 93 N. Y. 
576; Isaacs v. New York Plaster 
Works, 67 N. Y. 124; Bronson v. Wi- 
man, 8 N. Y. 182 [aff 10 Barb. 406]; 
Vail v. Rice, 5 N. Y. 165; Sears v. 
Conover, 34 Barb. 330 [aff 4 Abb. Dec. 
179, 3 Keyes 113, 383 HowPr 324]; 
Coonley v. Anderson, 1 Hill 519; Cook 
vy. Ferral, 13 Wend. 285. 


N. C.—Grandy v. Small, 48 N. C. 
8; Grandy v. McCleese, 47 N. C. 142, 
64 AmD 574. 


Pa.—Lockhart v. Bonsall, 77 Pa. 53. 

R. I.—Guilford y. Mason, 22 R. I. 
422, 48 A 386. 

Vt.—Packer v. Button, 35 Vt. 188. 


Eng.—Rawson v. Johnson, 1 East 
2038, 102 Reprint 79. 

[a] Readiness and means of pay- 
ment.—It is not necessary for a pur- 
chaser under an entire contract for 
the sale of a Specified quantity of 
personal property at a place specified 
within a time limited to have on 
hand during the time specified in the 
contract for delivery, or on any day 
‘during that time, a sum of money 
sufficient to pay for the whole quan- 
tity; it is sufficient if he has the 
means and resources at his command 
which will enable him to pay when 
complete delivery is made. Mount v. 
Lyon, 49 N. Y. 552. 

[b] Under Uniform Sales Act § 42 
(N. Y. Personal Prop. L. § 123), pro- 
viding that the seller must be ready 
to give possession in exchange for 
price, and the buyer must be ready 
and willing to pay the price, on the 
seller’s nondelivery of goods the buy- 
er was not required to do anything 
further after demanding delivery, and, 
if ready and willing to pay, was not 
required to tender payment. Stand- 
ard Oil Co. v. Siraco, 226 App. Div. 
266, 236 NYS 1. 

95. Ala.—Home Guano Co. v. In- 
ternational Agriculture Corp., 204 
Ala. 274, 85 S 713. 

Cal.—Pearson v. Parsons, 173 Cal. 
SSC MONE Liles 

Ind.—Christian Feigenspan, Ine. v. 
American Hominy Co., 78 Ind. A. 350, 
134 NP! 903; Cadick Milling Co. v. 
Valdosta Grocery Co., 72 Ind. A. 534, 
126 NE 240. 

Me.—Varney v. Ames, 114 Me. 546, 
95 A T8T. 

N. Y.—Percy Kent Co. v. Silber- 
stein, 200 App. Div. 52, 192 NYS 498. 

Ss. G.—Clinton Oil, ete., Co. v. Car- 
penter, 113 S. C. 10, 101 SE 47. 

Man.—Sanschagrin v. Echo Flour 
Mills, 32 Man. 241, 70 DomLR 380. 


Ont.—Dominion Radiator Co. v. 
Steel Co. of Canada, 43 Ont. L. 356; 
Gerow v. Hughes, 42 Ont. L. 621. 
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fixed by the contract of sale,®® unless delay is 


waived.?® 


Sask.—Lasby v. Walsh, 13 Sask. L. 


[a] Time is essence of contract.— 
Home Guano Co. v. International 
Agriculture Corp., 204 Ala. 274, 85 S 
713; Lasby v. Walsh, 13 Sask. L. 201. 


[b] Contracts construed.—(1) 
Specifications as to goods held given 
in due time. Pearson v. Parsons, 173 
Cal. 331, 159 P 1171; Dominion Radia- 
tor Co., Ltd. v. Steel Co. of Canada, 43 
Ont. L. 356. (2) Under contract to sell 
potatoes, to be delivered before April 
1 within two days’ notice, notice not 
giving time to deliver them by em- 
ploying ordinary means before April 
1, is too late. Varney v. Ames, 114 
Me. 546, 95 A 787. (3) Provisions of 
contract for sale of twenty-four car- 
loads, as to deliveries, shipping in- 
structions to be given by buyer not 
later than 20th of the month next 
preceding the month of shipment, two 
cars monthly over year 1917, ship- 
ments from works from January to 
December, inclusive, are not incon- 
sistent, and require shipping instruc- 
tions for first two cars not later than 
Dec. 20, 1916. Brown v._ Raritan 
Chemical Works, 188 App. Div. 578, 
177. NYS 309. (4) A modified con- 
tract to ship sulphuric acid as or- 
dered in months of October to March 
and ‘into’ April construed, as aided 
by the meaning the parties gave to 
it, to authorize shipments only on or- 
der of buyer who could order through 
April, but not after. Home Guano 
Co. v. International Agriculture Corp., 
204 Ala.’ 274, 85 S 713. .(&) Where 
goods were sold in April to be deliv- 
ered in four monthly installments, 
beginning in September, the words in 
the contract, ‘Shipping instructions 
later,” obligated the buyer to sen‘d in- 
structions before or early enough in 
September to enable the seller to ship 
accordingly, and there was no pri- 
mary obligation on the seller to no- 
tify of its readiness to ship, so that 
the buyer, by failing to send instruc- 
tions before the end of September 
and refusing to give any thereafter, 
breached the contract. Percy Kent 
Co. v. Silberstein, 200 App. Div. 52, 
192 NYS 498. (6) Where the rule of 
an association, made a part of the 
contract, requires the seller, at least 
ten days before the expiration of the 
contract period, to request shipping 
instructions, and provides that on the 
seller’s failure to comply ‘with the 
requirement the buyer shall, by wire, 
ask such instructions, and, in failing 
to receive them, at least ten days 
before the last day of the time for 
shipment, may, on notice given forty- 
eight hours in advance (Sundays and 
legal holidays not included), buy the 
goods through a broker and hold the 
seller liable for any loss, the paren- 
thetical clause did not limit the ten- 
day clause respecting the buyer’s duty 
to wire for instructions. Planters’ 
Oil Co. v. Gresham, (Tex. Civ. A.) 202 
SW 145. 


[c] -In Tennessee, where a con- 
tract specifies no time or place of de- 
livery, a demand at the residence of 
the seller is sufficient, without ten 
days’ previous notice thereof, under 
the provisions of Act (1807) c 95 § 1. 
Noe v. Hodges, 3 Humphr. 162. 


96. U. S.—Crystal Paper Co. v. 
Robertson, 289 Fed. 15. 

Ala.—Scruggs v. Riddle, 171 Ala. 
350, 54 S 641. 


Me.—Russell v. Clark, 112 Me, 160, 
91 A 602. 
Miss.—Sussman v. Sea Food Co., 
127 Miss. 420, 90 S 116. 
Pa.—AStna Explosives Co. 


v. Dia- 


If the contract does not definitely fix the 
time for demand, notice, or shipping instructions,°* 
as where delivery is to be made as ordered, or at the 


mend Alkali Co., 277 Pa. 392, 121 A 


[a] Delay waived.—(1) Where de- 
fendants contracted to purchase lum- 
ber from plaintiff, to be shipped with- 
in six months, defendants’ breach of 
contract in not ordering shipments 
within the time was waived by ac- 
ceptance of a subsequent agreement 
extending the original time. Russell 
v. Clark, 112 Me. 160, 91 A 602. (2) 
Where a contract for the sale of man- 
ufactured goods specified a minimum 
and a maximum amount, shipments 
to be made in approximately equal 
monthly installments during the suc- 
ceeding calendar year, and the seller 
entirely failed to make any shipment 
the first month, and failed to make 
the full contract shipment in the fol- 
lowing month, and during the third 
month accepted plaintiff's standing 
specification of goods to be furnished, 
the seller’s failure to object to buy- 
er’s notice soon thereafter, that the 
maximum quantity under the contract 
would be required, was a waiver of 
any objection that such notice was 
not seasonably made. Crystal Paper 
Co. v. Robertson Co., 289 Fed. 15. 
(3) Where sale contract fixes date for 
delivery of car of oysters as the lim- 
it of time in which the purchase is 
required to forward to seller specifi- 
cations for shipment, and such speci- 
fications are sent at a later date, and 
the seller acknowledges their receipt 
and agrees to ship, purchaser’s fail- 
ure is condoned, and does not consti- 
tute a breach, but a mere modifica- 
tion, of the contract. Sussman v. Sea 
Food Co., 127 Miss. 420, 90 S$ 116. 


[b] Delay not waived.—(1) Where 
contract for the supply during the 
year of the buyer’s requirements of 
soda ash fixed a maximum and mini- 
mum number of tons monthly, and 
required buyers to give sellers at 
least thirty days’ notice of their re- 
quirements for each ensuing month, 
and seller canceled the contract by 
letter, the seller was not precluded 
from objecting to past delay in giv- 
ing such monthly notices by the fact 
that it did not state such objection in 
its letter of cancellation, since as to 
past months the contract was not 
canceled, but had been executed, and 
the rights of the parties thereunder 
had been fixed. Attna Explosives Co. 
v. Diamond Alkali Co., 277 Pa. 392, 
121 A 201. (2) Where flour is sold 
to be delivered as ordered out by the 
buyers within five months from the 
date of the contract, a letter of the 
seller after the expiration of the five 
months’ period, negotiating for an 
adjustment of the asserted liability 
of the buyers for failure to order out 
the flour, is not a waiver of the buy- 
ers’ breach of contract, and does not 
imply that the seller did not regard 
the failure to order out within the 
stipulated period as a breach of the 
contract. Scruggs v. Riddle, 171 Ala. 
350, 54 S 641. 


97. U. S.—Brunswig Grain Co. v. 
Anchor Grain Co., 10 F. (2d) 304: 
Frankfurt-Barnett Co. v. William 
Pryor Co., 237 Med. 21, 150 CCA 223. 
Blydenburgh v. Welsh, 3 F. Cas. No. 
1,588, Batdw. 331. 


Ala.—Dowling-Martin Grocery Co. 
v. J. C. Lysle Milling Co., 203 Ala. 
491, 83 S 486. 


Cal.—Young v. Rocha, 65 Cal. A. 
Loe coe 2 S6n “Charlies! BoldtuGoune 
Mey Levin Co., 41 Cal. A. 661, 183 


Ky.—Bowman v. Jones-Hughes Coal 
Co., 147 Ky. 672, 145 SW 373. 


La.—Garrison vy. Sherill Hardwood 
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option of the buyer,®®’ such demand, notice, or in- 
structions must be given within a reasonable time, 
unless such requirement is waived;°® and the seller 
has a reasonable time after such demand or notice to 
On the other hand it has been held 
that, where there is an absolute contract to deliver 
on request, with no time specified within which the 
request must be made, the buyer is not bound to exer- 
cise his option within a reasonable time in the ab- 
sence of notice or action by the seller.” 
or order for delivery not made until after the expira- 
tion of the contract period for delivery,*® or, if made 
within such period, not made in time to enable the 
seller to comply with the contract,‘ is insufficient. So 
when the contract provides for delivery in install- 
ments at stated periods, upon order given by the 
buyer, failure to order a particular installment pre- 
cludes the buyer from requiring subsequent delivery,® 
and the seller; by filling belated orders, does not lose 
the right to raise the objections when asked to fill 
When goods are 


make delivery. 


subsequent orders out of time.°® 


Lumber Co., 156 La. 147, 100 S 253. 


. Mich.—Chadwick v. Butler, 28 
Mich. 349. 


N. Y.—Raisler Heating Co. v. Clin- 
ton Wire Cloth Co., 168 NYS 668. 


Or.—Hurst v. Hill, 96 Or. 311, 188 
P9735 

Tex.—Robbins v. Hill, (Civ. A.) 259 
SW 1112; Fortson Grocery Co. v. 
Pritchard Rice Milling Co., (Civ. A.) 
220 SW 1116. 


Va.—Bardach Iron, etc., Co. v. Ten- 
enbaum, 136 Va. 163, 118 SE 502. 


[a] Sale of nursery trees.—Where 
a contract for the sale of nursery 
trees required the buyer’s notice of 
the selection of the varieties to be 
budded for delivery to be given to 
the seller one month before the trees 
were budded, the budding, pursuant 
to notice, need not:be commenced 
during the month following the serv- 
ice of such notice, so that, where 
there were at least one hundred fifty 
thousand trees to be budded, and the 
seller had the right to begin budding 
as soon as they were large enough, 
he could not be required to deliver 
trees of the April budding where no- 
tice as to the varieties the buyer 
desired was only given on March 31; 
an earlier notice of selection being 
necessary, if he desired trees budded 
in April. Pearson v. McKinney, 160 
Cali649, 5117 \P- 919. 


{b] What is reasonable time.—(1) 
Under a contract made on July 20, to 
sell and deliver wool in ‘‘a reasonable 
time, viz., within two weeks,” a de- 
mand on August 12 is_ sufficient. 
Chadwick v. Butler, 28 Mich. 349. (2) 
But a demand not made until a year 
after the date of the contract in 
which no time was fixed for delivery 
is not made in a reasonable time. 
Hume v. Mullins, 35 SW 551, 18 KyL 
108. (3) So five months’ delay on 
the part of the buyer of potatoes and 
his assignee in demanding delivery 
should be considered unreasonable as 
a matter of law. Hurst v. Hill, 96 
Oreo em oS Lee OTS. (4) And six 
months’ delay in furnishing shipping 
instructions constituted a breach of 
contract to purchase oil in monthly 
installments for one year. Ventura 
Refining Co. v. Roseberg Oil Corp., 
82 Cal. A. 648, 256 P 484. (5) Where 
no time was specified by the seller 
for supplying of information as to 
sizes of certain grilles ordered by 
plaintiff, delay for nearly four months 
in informing the seller as to the siz- 
es was unreasonable, and defeated an 
action for nondelivery. Raisler Heat- 
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A demand 


thereafter.?° 


ing Co. v. Clinton Wire Cloth Co., 168 
NYS 668. 


98. U. S.—Crystal Paper Co. v. 


Robertson Co., 289 Fed. 15. 

Ala.—Brunner v. Mobile-Gulfport 
Lumber Co., 188 Ala. 248, 66 S 438 
[quot Cyc]; Hopkinsville Milling Co. 
v. Gwin, 179 Ala. 472, 60 S 270. 


Ga.—Cobb Lumber Co. vy. Sunny 
South Grain Co., 36 Ga. A. 140, 135 
SE 759; Seabrook Coal Co. v. Moore, 
25 Ga. A. 613, 103 SE 839. 


Ill.—Sanborn v. Benedict, 78 Ill. 
309; Lehigh Valley Coal Co. v. Cur- 
tis, 22 Ill. A. 394. 


Ind.—Peak v. Hollingsworth, 5 Ind. 
120; Cullen-Friestedt Co. v. Turley, 
50 Ind. A. 468, 97 NE 946. 


La.—Robinson v. Louisiana Box Co., 
1 La. A. 272. 


Mass.—King v. 
449, 37 NE 456. 


Minn.—Krause v. Union Match Co., 
142 Minn. 24, 170 NW 848. 


N. Y.—Liondale Mercantile Co. v. 
Gerber, 197 App. Div. 345, 188 NYS 
825; Levant American Commercial 
Co. v. Wells, 186 App. Div. 497, 174 
NYS 303. 


Tex.—Ogburn-Dalchau Lumber Co. 
v. Taylor, 59 Tex. Civ. A. 442, 126 
Sw 48. 


Vt.—Cameron v. Wells, 30 Vt. 633. 
Wash.—Hansen v. Wahl, 290 P 695. 


[a] Rules of exchange.—Where a 
sale of flour is made under the rules 
of the Boston chamber of commerce, 
according to which the purchaser’s 
reasonable time for ‘ordering out” 
the flour is fourteen days, and the 
contract provides that the flour is to 
be “ordered out”? within a reasonable 
time, the seller is not liable for fail- 
ure to ship flour ordered out after 
fourteen days from sale. King v. 
Faist, 161 Mass. 449, 87 NE 456. 


[b] What is reasonable time.—(1) 
Under a contract for the purchase of 
goods to be manufactured, shipments 
to be made as required by the pur- 
chaser during the succeeding calendar 
year, and specifying a minimum and 
maximum number of carloads to be 
furnished, a notice by the purchaser 
that the maximum quantity would 
be required, given to the seller in 
March of such calendar year, was a 
seasonable exercise of plaintiff’s op- 
tion to require the maximum amount, 
the contract, although made in the 
preceding November, not contemplat- 
ing an exercise of the purchaser’s op- 


Faist, 161 Mass. 
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sold to be delivered on demand, and payment is to 
be made on a day certain, the agreements are inde- 
pendent,? and a demand, although not made until 
after the time for payment has elapsed, is sufficient 
to require delivery. If the buyer’s conduct has led 
the seller to believe that delivery within the contract 
time is waived, the seller is entitled to reasonable no- 
tice of a new delivery date.® 


Notice by mail. 
ceive delivery is sent by mail, nothing being said as 
to the method of giving notice, the seller is not bound 
by such notice until actual receipt thereof, and is 
not in default in making delivery if he acts promptly 


Where notice of readiness to re- 


Questions for jury. What constitutes a reasonable 
time for making demand,+! whether demand was 
made in time for shipment within the period fixed,+? 
and whether the seller has waived his right to have 
demand made within such period,!® are questions for 
the jury where the evidence is conflicting. 


tion before the beginning of the year. _ 
Crystal Paper Co. v. Robertson Co., 
289 Fed. 15. (2) Unter agreement 
making date of automobile delivery 
optional upon buyer’s return from 
Norway, five months’ delay in de- 
manding car after return did not de- 
prive buyer of his rights. Hansen y. 
Wahl, (Wash.) 290 P 695. 


[c] When reasonable time com- 
mences to run.—Upon a contract for 
the sale and delivery of goods upon 
demand, the reasonable time within 
which the buyer may demand the 
goods does not begin to run until the 
seller calls upon him to do so. Cam- 
eron v. Wells, 30 Vt. 633. 


99. Blydenburgh v. Welsh, 3 F. 
Cas. No. ‘1,583, Baldw. 331. 

1. See infra § 338: 

2. Jones v. Cushing, 39 N. B. 244. 

3. Monumental Brewing Co. vy. 
Southern Rice Milling Co., 155 La. 
454, 99 S 401. See Doner v. Western 
Canada Flour Mills Co., Ltd., 41 Ont. 
L. 503, 41 DomLR 476 (failure* to 
give notice for delivery of separate 
installment to be paid for separate- 
ly discharges the contract as to such 
installment, which cannot thereafter 
be demanded). si 


4 Bennett v. Lewis, 212 App. Div. 
641, 209 NYS 467; West v. Newton, 
8 N. Y. Super. 277; Harris Chemical 
Co. v. Tunnell, 261 Pa. 72, 104 A 398. 


[a] Notice of place of delivery.— 
If by the terms of the contract the 
purchaser is to give notice of the 
place of delivery, the notice should 
be given such length of time before 
the date fixed for delivery as to en- 
able the seller to comply with the 
terms of the contract. West v. New- 
ton, 8 N. Y. Super. 277. 


5. Sanschagrin v. Echo Flour 
Mills, 32 Man. 241, 70 DomLR 380. 


6. Sanschagrin v. Echo Flour 
Mills, supra. 


if Dox v. Dey, 3 Wend. (N. Y.) 


8. Dox v. Dey, supra. 

9. Barish v. Brander, 180 NYS 447. 

10. Burhans v. Corey, 17 Mich. 28%. 

11. Central Lumber, etc., Co. v. Mc- 
Clure Lumber Co., 180 Ala. 606, 61 S 
821; Helderman v. Hartsell Mills Co., 
192 N. C. 626, 135 SE 627. 

12. Clinton Oil, etc., Co. v. Carpen- 
ter, 113 S. C..10, 101 SE 47; 


13. Clinton Oil, etc., Co. v. Carpen- 
ter, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 309] e. Circumstances Excusing Demand, No- 
Demand, notice, or 
tender of performance on the part of the buyer, when 
essential to put the seller in default for nondelivery 
of the goods, is excused where, if made, it would be 
unavailing,?* as where the seller acknowledges in ad- 
vance his inability to perform?® or has repudiated 
the contract,?® although in such ease it has been held 
that the refusal to perform must be explicit and 
positive,’” and that a declaration by the seller to a 


tice, or Tender of Performance. 


14. Del.—tLea v. Ennis, 11 Del. 433. 
toes ——Weeter v. Reynolds, 284 P 

Ill. Rudin v. King-Richardson Co., 
311 Ill. 513, 148 NE 198. 

Mass.—La France v. Desautels, 225 
Mass, 324, 114 NE 312. 

Minn.—-Lieberman  y. 
Minn. 186, 45 NW 8. 

N. J.—Dordoni v. Hughes, 83 N. J. 
L. 355, 85 A 353; Parker v. Pettit, 43 


Isaacs, 43 


Nees 4d.) 512% 
sae Y.—Woolner v. Hill, 93 N. Y. 
(0, 

[a] In Louisiana Civ. Code art 


1933 par 1, providing that when an 
obligation is to be performed within a 
specified time, and the time expires 
without performance, default is not 
necessary, applies to a contract of 
sale, and where the time for delivery 
by the seller has expired without de- 
livery, the buyer need not make de- 
mand. Chattanooga Car, etc., Co. v. 
Lefebvre, 113 La. 487, 37 S 38; Red 
Wing Milling Co. v. Francingues, 1 
La. A. 270; Shelby Mills v. Nami, 1 
La. A. 116. 

15. Gallaspy v. Ingersoll, 147 La. 
102, 84 S 510; Wheeler v. Garcia, 40 
N. Y¥. 584 aff 28 N: Y. Super. 2380]; 
Rosen v. Greenwald, 186 NYS 68 [rev 
on other grounds 200 App. Div. 499, 
193 NYS 87]. 


{a] Illustration.—Where seller on 
buyer’s demand for prompt delivery 
made on day before last day of de- 
livery admitted his inability to per- 
form, a demand for performance by 
buyer on last day of delivery or sub- 
sequent thereto was not necessary to 
put seller in default. Gallaspy v. In- 
gersoll, 147 La. 102, 84 S 510. 

16. U. S.—Corona Coal Co. v. Rob- 
ert P. Hyams Coal Co., 9 F. (2d) 361. 

Ark.—Majestic Milling Co. v. Cope- 
land, 93 Ark. 195, 124 SW 521. 

Cal.—Groeneveld v. Delozier, 8¢ Cal. 
A. 640, 261 P 493. 

Ga.—Biggers v. Pace, 5 Ga. 171; 
Howel v. Kinney, 26 Ga. A. 168, 105 SE 
716. 

Ida.—Brown v. Jones, 292 P 235. 


Grocery Co. 72 Ind. A. 534, 126 NE 
40, 


Kan.—Thompson v. Warner, 31 Kan. 
Boe ome wooo. 

La.—Jones v. Riverside Iron, etc., 
Co., 7 La. A. 553; Abels v. Glover, 15 
La. Ann. 247. 


Md.—wWilliams v. 
220. 

Mo.—Price v. Vanstone, 40 Mo. A. 
207. 

Nebr.—Post v. Garrow, 18 Nebr. 682, 
26 NW 580. 

N. J.—Dordoni v. Hughes, 83 N. J. 
i. 355, 85 A 853; Parker v. Pettit, 43 
N. J. L. 512. 

'N. Y.—Brewster v. Wooster, 131 N. 
Y. 473, 30 NE 489; Robinson v. Frank, 
107 N. Y. 655, 14 NB 413, 1 Silv. A. 
560; Cornwell v. Haight, 91 N. Y. 462; 
Anderson v. Sherwood, 56 Barb. 66; 
Sampson v. Lewis, 8 NYSt 346. 

N. C.—Hughes v. Knott, 138 N. C. 


Woods, 16 Md. 
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insufficient.+§ 


105, 50 SE 586. But see Grandy v. 
Small, 48 N. C. 8 (holding that if re- 
fusal is put on untenable ground, the 
buyer is not excused); Grandy v. Mc- 
Cleese, 47 N. C. 142, 64 AmD 574 (hold- 
ing that repudiation by seller did not 
excuse buyer’s failure of being ready 
to pay or tender). 


Pa.—Seligman v. 
Super. 475. 


Sei I.—Bicknall v. Waterman, 5 R. I. 


Beecher, 36 Pa. 


S. C.—Sprunt v. Gordon, 89 S. C. 


426, 71 SE 1033. 


Tex.—Fisher v. Dow, 72 Tex. 432, 
10 SW 455. 

Vt.—Packer v. Button, 35 Vt. 188. 

[a] Illustrations.—(1) Where Ssell- 
er began an action for the entire price 
before delivery of all of the goods, 
such action was a repudiation of the 
obligation to make complete delivery 
without payment by the buyer, and so 
the buyer need not demand delivery. 
Weinberg v. Gash, 94 Misc. 3038, 158 
NYS 179. (2) Under a contract to de- 
liver two hundred and forty carloads 
of timber during a year, in quantities 
of twenty carloads a month, to be 
shipped upon orders given by the pur- 
chaser to the seller, to places desig- 
nated in the orders, if the seller ex- 
pressly refuses to fill the orders which 
under the contract he was bound to 
fill, the purchaser is not under obli- 
gation to go through the idle form of 
giving orders in order to hold the sell- 
er for a breach of his contract to de- 
liver two hundred and forty carloads 
during the year. Seligman v. Beech- 
er, 36 Pa. Super. 475. (3) Buyer was 
not required to place orders after sell- 
er’s notice that it could not continue 
shipments because of strikes and car 
shortage, but would advise when it 
could continue shipments. Corona 
Coal Co. v. Robert P. Hyams Coal Co., 
9 F. (2d) 361. 


{b] Failure to give shipping direc- 
tions.—After seller had repudiated the 
contract by declaring that it had ex- 
pired by limitation, it was not incum- 
bent on the buyer thereafter to fur- 
nish further shipping specifications 
and instructions. Cadick Milling Co. 
v. Valdosta Grocery Co., 72 Ind. A. 
534, 126 NE 240. 


[c] Selection of goods by buyer.— 
When the buyer of goods to be manu- 
factured and sold to it requested to 
be permitted to select the colors in 
which the goods were to be furnished, 
as required by the contract, and the 
seller refused to permit such selec- 
tion and stated that he would not com- 
ply with his contract, the buyer had 
sufficiently performed the condition 
requiring him to select the color of 
the goods and was not required again 
to ask leave to make the selection. 
Goldowitz v. Kupfer, 84 Misc. 393, 146 
NYS 189. 


[d] Matters held not repudiation 
of contract.—A contract for the sale, 
by plaintiff to defendants, of a quan- 
tity of sugar to be manufactured, 
“shipment as wanted within, June 
1920,” provided that buyers should 
furnish shipping directions and that, 
in case of failure to do so, the seller 
might make arbitrary shipments aft- 
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third person that he would not be able to deliver is 
If a valid tender is refused the buyer 
is not obliged to make a second tender ;1°% but where 
the buyer agrees to furnish security for the price, 
he is not excused for failure to deliver the security 
on demand, merely because he had previously ten- 
dered it to the seller, who, at the time, declined to 
receive it.18% A demand or tender by the buyer is 
excused if to the knowledge of the buyer the seller 
has sold the goods to a third person,?® or by assign- 


er the specified time and also provid- 
ed that the seller should not be liable 
for nondelivery if caused by unavoid- 
able calamity. On June 12, 1920, de- 
fendants received a letter from! the 
broker from whom the sugar was pur- 
chased, but who was not plaintiff’s 
agent, informing them that there had 
been a serious breakdown in plaintiff’s 
refinery and that defendants would 
be advised as soon as operations were 
resumed. It was held that such let- 
ter did not amount to a representation 
that shipments could not be made 
during June, and did not excuse de- 
fendants from giving shipping direc- 
tions. Burleson v. Sugarland Indus- 
tries, (Tex. Civ. A.) 240 SW 669 [aff 
(Commn. A.) 255 SW 165]. 


17. Majestic Milling Co. v. Cope- 
land, 93 Ark. 195, 124 SW 521; Han- 
son.v.. Slaven;,.98 Cal. 377, 33 2 266% 
Sumwalt Ice, etc., Co. v. Knickerbock- 
er Ice Co., 112 Md. 487, 77 A 56. 


[a] Rule applied.—(1) Under a 
contract to deliver stock, a declara- 
tion by the seller that the stock is 
hypothecated but will be delivered as 
soon as he can get it reduced is not 
a refusal to deliver. Hanson v. Sla- 
ven, 98 Cal. 377, 33 P 266. (2) Where 
defendant agreed to sell ice to plain- 
tiff, deliveries to be made in install- 
ments, the fact that defendant advised 
plaintiff during the continuance of the 
contract to take on no new trade, as 
otherwise defendant would not have 
sufficient ice to supply the needs of 
plaintiff was not a refusal to deliver 
according to contract, and did not ab- 
solve plaintiff from the necessity of 
demanding of defendant ice for any 
purpose other than for its regular 
trade, aS merely advising plaintiff was 
not sufficient to relieve it of the ne- 
cessity of asking for more ice than 
it was receiving if it wanted and was 
entitled to more. Sumwalt Ice, etc., 
Co. v. Knickerbocker Ice Co., 112 Md. 
437; 77 A. 56. 


18. McDonald v. Williams, 1 Hilt. 
(COUP YA) S658 

18%. Mathis v. Thomas, 101 Ind. 
119; Dills v. Dougherty, 6 Dana (Ky.} 
253; Wright v. Dwight, 209 Mich. 678, 
177 NW 209. 


18%. Dills v. Dougherty, 6 Dana 
(Ky.) 253. 
19. Del.—Lea v. Ennis, 11 Del. 4383. 
Ga.—Foster v. Leeper, 29 Ga. 294. 
Iowa.—Fay v. Fitzpatrick, 130 Iowa 
279, 105 NW 398. 
La.—Robinson vy. Clark, 20 La. Ann. 


384; Marchesseau v. Chaffee, 4 La. 
Ann, 24. 


Mass.—Lafrance v. Desautels, 225 
Mass. 324, 114 NE 312. 


Minn.—Lieberman y, 
Minn. 186, 45 NW 8&8. 


N. J.—Gruen v. Ohl, 81 N. J. L. 626, 
80 A 547. 


N. Y.—Kester v. Reynolds, 6 Hun 
626; Crist v. Armour, 34 Barb. 378: 
Sears v. Conover, 34 Barb. 330 [aff 
4 Abb. Dec. 179, 3 Keyes 113, 33 How 
Pr, 324]. 

N. C.—Harriss v. Williams, 48 N. 
C. 488, 67 AmD 253. 


Vt.—Packer v. Button, 35 Vt. 188. 


Isaacs, 43 
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ment has put it out of his power to deliver,?® or 
makes excessive demands for payment and refuses 
to accept the amount actually due,?°” or if the seller 
cannot be found.?? On the other hand it has been 
held that, where goods are sold to be delivered as 
ordered, within a specified time, the fact that the 
seller has outstanding during such period similar 
contracts to deliver to others more goods than he 
has on hand at any time during the life of the con- 
tract does not excuse failure of the buyer to order 
out the goods contracted for.2? So the fact that the 
seller of goods for future delivery pending shipping 
instructions was carrying the goods at an agreed 
charge does not relieve the buyer of his duty to com- 
ply with requests for shipping instruetions.7° 
Where, in an action for a breach of contract for the 
sale of goods, the seller showed that he offered to 
deliver, but was prevented by the buyer’s refusal to 
accept, and the buyer showed that the seller refused 
to allow the buyer to inspect the goods when offered, 
the question of a tender of the price was not in is- 
sue.?3% 

Insolvency of seller does not necessarily excuse de- 
mand or tender.?* 

Determination of amount due. A tender of the 
price is excused if measurement is necessary to de- 
termine the amount due and it is not made within the 


20. Woolner v. Hill, 98 N. Y. 576. 
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Va.—Norfolk Hosiery, 
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time specified.?® 

[§ 310] 4. Readiness To Deliver and Notice 
Thereof—a. Ability and Readiness To Deliver. ‘To 
put the buyer in default the seller must be in a posi- 
tiom to perform or show a readiness to do so,?* unless 
the buyer has repudiated the contract before time 
for delivery,?7 or; by his own failure, has rendered 
it impossible for the seller to comply ;2® but it is not 
necessary that specific articles shall have been ap- 
propriated by the seller for delivery;?® and where 
the goods are to be delivered before a specified date, 
at the convenience of the buyer, it is not necessary 
that the seller should have all the goods on hand 
ready for delivery from the date of the contract to 
the date specified.2° Nor is it mecessary that he 
should have goods on hand, available for delivery, 
until the buyer has complied with -eonditions pre- 
cedent;*! and if the buyer fails to comply with such 
conditions, a subsequent sale by the seller of the 
goods with which the latter intended to carry out the 
contract will not relieve the buyer from liability for 
his breach.°? Ordinarily the seller performs his con- 
tract by being able, ready, and willing to deliver in 
accordance with the terms of the contract, although 
actual delivery is prevented by the buyer’s failure to 
perform,*? and the fact that he did not have the 
goods at the time the contract was made is immate- 


etc., Mills | the seller of its refusal to accept fur- 


2014. Rudin v. King-Richardson 
Cor oidsoilie olla, lao INK ois, 

21. Mathis v. Thomas, 101 Ind. 119; 
Guilford v. Mason, 22 R. I. 422, 48 A 
386. 

22. Scruggs v. Riddle, 171 Ala. 350, 
54S 641. 

23. Brunswig Grain Co. vy. Anchor 
Grain Co., 10 F. (2d) 304. 

2314. Felsberg v. Moore, 
399, 106 SW 197. 

24. Spratt v. Merchants, etc., Nat. 
Bank, 4 Pa. Cas. 107, 7 A 98. 


25. Lowry v. Barelli, 21 Oh. St. 
324. 

26... S.—Magna Oil, ete. Co. v. 
White Star Refining Co., 280 Fed. 52; 
Neis v. Yocum, 16 Fed. 168, 9 Sawy. 
24, 


84 Ark. 


Ala.—McGowin Lumber, etc., Co. v. 
Camp Lumber Co., 16 Ala. A. 283, 77 


S 433. 
Cal.—Cole v. Swanston, 1 Cal, 51, 52 
AmD 288; Morton v. Albers Bros, 


Milling Co., 98 Cal. A. 75, 276 P 383 

Conn.—Remington Arms Union Me- 
tallic Cartridge Co. v. Gaynor Mfg. 
Co., 98 Conn. 721, 120 A 572. 

Ill.—Pass’ v. Briggs, 231 Ill. A. 214. 

Ind.—Johnson v. Powell, 9 Ind. 566. 

Iowa.—Holt v. Brown, 63 Iowa 319, 
19 NW 235. 

Ky.—Shrewsberry v. Buckleys, 4 
Bibb 260. 

Ne oY. security, ‘Title, ete.,. (Co. Vv 
Stewart, 154 App. Div. 434, 139 NYS 
76; Stemmerman v. Kelly, 122 App. 
Div. 669, 107 NYS 379; Stokes v. Mac- 
Kay, 82 Hun 449, 31 NYS 706 [aff 147 
N. Y. 2238, 41 NE 4961; Benjamin Har- 
ris Co. v. Appelbaum, 172 NYS 709. 


Or.—Schneider v. Oregon Pac. R. 
Co., 20 Or. 172, 25 P 391. 

Pa.—Byers v. Bonsall, 3 Pittsb. 482. 

Tex.—Diamond State Iron! Co. v. 
San Antonio, ete., R. Co., 11 Tex. Civ. 
A. 587, 338 SW 987. 

Vt.—Phelps v. Hubbard, 51 Vt. 489; 
Jones v. Marsh, 22 Vt. 144. 


Co. v. Aitna Hosiery Co., 124 Va. 221, 
98 SE 43. 

Wash.—Davis v. Calan: 14 Wash. 
206, 44 P 119 


nstinceean v. Allaway, 6 M. & 
G. 942, 46 ECL 942, 1384 Reprint 1174. 


Sask.—Wilde v. Fedirko, 13 Sask. 
1. 90: 
[a] Rule applied.—(1) Under a 


contract for the sale of oil deliverable 
at the seller’s wells to a third per- 
son’s pipe line, the seller was not 
ready and able to deliver oil, where 
other persons owned parts of the oil 
in seller’s tanks until the pipe line 
company or the buyer received au- 
thority from such other persons to 
take the oil, and if the buyer was 
ready, able, and willing to receive the 
oil, the contract was broken by the 
seller. Magna Oil, etc., Co. v. White 
Star Refining Co., 280 Fed. 52. (2) 
In sellers’ action against buyer in 
foreign country for breach of contract 
to purchase steel, under a contract 
providing for shipment on receipt of 
extensions of export licenses for 
which applications were pending, sell- 
ers: were required to prove that they 
were ready, willing, and able to car- 
ry out the contract, notwithstanding 
buyer’s failure to Secure extensions 
of export licenses, and regardless of 
whether such failure made tender by 
sellers unnecessary. Buschman vy. 
Iwai, 296 Fed. 233. 


[b] Property in possession of an- 
other.—A vendor cannot recover for 
breach of a contract to purchase 
horses where he was unable to make 
delivery on the eontract date because 
the horses were in possession of a 
third person, who claimed an interest 
therein and refused to surrender pos- 
session of them. Davis v. Gilliam, 14 
Wash. 206, 44 P 119. 


27. New England Oil Corp. v. Is- 
land Oil Marketing Corp., 288 Fed. 961 
[certiorari den 263 U. S. 702, 44 SCt 
7, 68 L. ed. 514]; Carpenter v. Virgin- 
ia-Carolina Chemical Co., 98 Va. 177, 
35 SE 358. 

[a] | Thus, where the buyer rescind- 
ed a contract to buy oil, and notified 


ther deliveries, it was not necessary 
for the seller thereafter to be prepared 
and to hold itself in readiness to per- 
form its contract obligations. New 
England Oil Corp. v. Island Oil Mar- 
keting Corp., 288 Fed. 961 [certiorari 
treet U. S. 702, 44 SCt 7, 68 L. ed. 
28. McGowin Lumber, etc., Co. v. 
cae Lumber Co., 16 Ala. A. 283, 77S 


29. Dunlop v. Grote, 2 C. & K. 153, 


61 ECL 153, 175 Reprint 64; Baker v. 
Firminger, 28 L. J. Exch. 130. 
30. Franklin v. Krum, 70 Ill. A. 


649 [aff 171 Ill. 378, 49 NE 513]. 


31. Cate v. Michigan Coffee Co., 
229 Mich. 357, 201 NW 477. 


[a] Thus, where the buyer of sug- 
ar, to be shipped from Java, agreed 
to open a bank credit for the price 
as a condition precedent, the seller 
was under ho obligation to have on 
hand, or to contract for, sugar until 
the condition was performed. Cate v. 
Michigan Coffee Co., 229 Mich. 357, 
201 NW 477. 


32. Cate v. Michigan Coffee Co., 
229 Mich. 357, 201 NW 477. 

33. Ala.—Jerome H. Sheip, Inc. v. 
Baer, 210 Ala. 231, 97 S 698. 

Ill.—Christy v. Stafford, 22 Ill. A. 
430 [aff 123 Ill. 463, 14 NE 680). 

Mass.—Boston, etc., Iron Works v. 
Montague, 185 Mass. 319. 

Mich.—Thick v. Detroit, etc., R. Co., 
ped Mich. 708, 101 NW 64, 109 AmSR 


tries, (Civ. A.) 240 SW 669, 672 [aff 
(Tex. Commn. A.) 255 SW 165, and cit 
Cyc]; Von Harten v. Nevels, (Civ. A.) 
234 SW 676; Diamond State Iron Co. 
v. San Antonio, etc., R. Co., 11 Tex. 
Civ. A. 587, 33 SW 987. 

Vt.—Phelps v. Hubbard, 51 Vt. 489. 

Eng.—Dunlop v. Grote, 2 GC. & K. 
153, 61 ECL 153, 175 Reprint 64; Bak- 
er v. Firminger, 28 L. J. Exch. 130. 

[a] Rule applied.—Where a con- 
tract for the sale of sugar to be de- 
livered during June, upon shipping 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rial, if he was able to procure them.*+ 
hand, if the seller is unable to perform,*® as where he 
has sold the property to a third person,®® it is a 
But the fact that stocks or 
bonds which are the subject of a contract of sale are 
pledged to secure liabilities of the seller does not 
show inability to perform,*’ especially when large 


breach of his contract. 


quantities of the property are for 
are few.3§ 


facture 


perform.®® 


Evidence. 


directions to be furnished by the buy- 
er, provided that the seller might 
make deliv ery after June, if the buyer 
failed to give shipping directions, and 
that the seller should not be liable 
for delay caused by unavoidable ca- 
lamity, the seller was not required to 
appropriate and set aside sufficient 
refined sugar to fulfill the contract, 
where the buyer failed to give ship- 
ping directions, if it was at all times 
able and willing to perform the con- 
tract. Burleson v. Sugarland Indus- 
tries, (Tex. Civ. A.) 240 SW 669 [aff 
(Commn. A.) 255 SW 165]. 


34. Thick v. Detroit, etc., R. Co., 
Ae Mich. 708, 101 NW 64, 109 AmSR 
35. Cole v. Swanston, 1 Cal. 51, 52 


AmD 288. 


36. 'U. S.—American Zinc, etc. 
Co. v. Culver, 284 Fed. 120; Smiley 
v. Barker, 83 Fed. 684, 28 CCA 9 [cer- 
tiorari den 169 U. S. 736 mem, 18 
SCt 946 mem, 42 L. ed. 1216 mem]. 


Ala.—Veitch v. V. B. Atkins Gro- 
cery, etc., Co., 5 Ala. A. 444, 59 S 746. 


Ariz.—Consolidated Nat. Bank v. 
Giroux, 18 Ariz. 253, 158 P 451. 


nO ag Sie v. Vincent, 24 Iowa 
if 


La.—Shreveport Cotton Oil Co. v. 
Friedlander, 112 La. 1059, 36 S 853. 


Me.—Varney v. Ames, 114 Me. 546, 
95 A 787. 


Md.—Shriver Oil Co. v. Interocean 
Oil Co., 157 Md. 341, 146 A 223. 


Mich.—Powers  v. Dodgson, 194 
Mich. 133, 160 NW 432, AnnCas1918D 
422; Hart v. Summers, 38 Mich. 399. 


N. Y.—Ashley. v. Dixon, 48 N. Y. 
430, 8 AmR 559. 


[a] Rule applied.—(1) Where 
plaintiff, after selling cattle to be 
selected by defendant from all cat- 
tle of a certain herd, sold a large 
quantity of the best cattle from such 
herd to other buyers, his inability 
to deliver the kind and quality of 
eattle contracted for was a breach 
of the contract. Consolidated Nat. 
Bank) v2 .Gairoux, e138 VATIZ 253, 58) 2 
451. (2) The buyer was not obligat- 
ed to accept culls and remnants of 
such herd. Consolidated Nat. Bank 
v. Giroux, supra. (3) But where de- 
fendant contracted to raise and sell 
potatoes to plaintiff, to be raised 
from seed furnished him, he did not 
disable himself from fulfilling his 
contract by selling some of the pota- 
toes raised from the seed so fur- 
nished, where he still had enough 
left to perform the contract. Var- 
ney v. Ames, 114 Me. 546, 95 A 787. 


37. Stokes v. Mackay, 147 N. Y. 
223, 41 NE 496. 


38. Hanson v. Slaven, 98 Cal. 377, 
33 P 266. 
39. Tirrell v. Anderson, 244 Mass. 
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The seller’s inability, by reason of a sale 
of his business, to perform a contract for the manu- 
and sale of goods at his place of business, 
does not preclude performance elsewhere if, under 
the contract, he has a reasonable time in which to 


The presumption is that the seller has 
the property on hand and ready to deliver, in the ab- 


SALES 


On the other 


sale and buyers 


sence of evidence to the contrary.*° 
rules as to weight and sufficiency of evidence*} are 
applicable in determining whether or not the seller 
was ready, able, and willing to perform.*? 
the seller, a corporation, was dissolved and its sell- 
ing agency canceled prior to the ultimate date on 
which the buyer could demand delivery did not con- 
clusively show the seller’s inability to deliver.** 

Question for jury. Whether the seller was able, 
willing, and ready to deliver is a question of fact for 
the jury where the evidence is disputed.** 

[§ 311] b. Notice. 
his readiness to deliver if he has agreed to do so,*® 
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The general 


That 


The seller must give notice of 


or if there is uncertainty as to the place*® or time** 


200, 138 NE 569. 


40. Brown vy. Trinidad _ Asphalt 
Mfg. Co., 210 Mo. 260, 109 SW 22. 


41. See Evidence §§ 1730-1806. 
42. See cases infra this note. 


[a] Evidence held sufficient to 
show seller’s readiness, ability, and 
willingness to deliver. Gerseta Corp. 
v. Mogi, 17 F. (2d) 699; Pabst Brew- 
ing Co. v. E. Clemens Horst Co., 264 
Fed. 909; Jerome H. Sheip, Inc. v. 
Baer, 210 Aja. 231,-97 S 698; Morton 
vy. Albers Bros. Milling Co., 98 Cal. 
A. 75, 276 P 383; Model Packing Co. 
Ve oHanz), -207 Dh A. wis Doelger--v. 
Battery Park Nat. Bank, 201 App. 
Div. 515, 194 NYS 582; Wessel, etc, 
Coy ve Crozet Cooperage Cor; 143 Va. 
469, 130 SE 398. 


[b] Evidence held insufficient to 
show seller’s readiness and ability to 
perform. Remington Arms Union 
Metallic Cartridge Co. v. Gaynor Mfg. 
Co., 98 Conn. 721, 120.A 572; Cohen 
v. Wood, 214 App. IDV. hos 212 NYS 
Syl 


43. Robertson v. Heights 
Co., 127 Misc. 48, 215 NYS 264. 


Flint 


44. Stefano Berizzi Co. v. Raw 
Silk Trading Co., 214 App. Div. 205, 
212 “NYS 20; Stokes v. Mackay, 82 


Hun 449, 31 NYS 706 [aff 147_N. Y. 
993 4 ENE 496) Rock evan meton, 
(Tex. Civ. A.) 299 SW 362; Norfolk 
Hosiery, ete., Mills v. Astna Hosiery 
Co., 124 Va. 221, 98 SE 43. 

45. Quarles v. George, 23 Pick. 
(Mass.) 400; Stokes v. Brown, 32 N. 
Y. Super. 457; Fowler v. Rigney, 5 
AbbPrNS (N. Y.) 182. 

46, Ill—Henkle v. Smith, 
238. 

Ky.—MecNairy v. Bishop, 
50. 


21~ TH. 
8 Dana 


N. H.—Erskine v. Erskine, 13 N. 
H. 436. 

N. Y.—Pease Oil Co. v. Monroe 
County Oil Co., 78 Mise. 285, 1388 NYS 
177 [aff 158 App. Div. 951 mem, 143 
NYS 1134 mem]; Rogers v. Van Hoe- 
sen, 12 Johns. 221. 


N. C.—Williams v. Johnston, 26 N, 
(Ons P clot 

Pa.—Dwight v. Eckert, 117 Pa. 490, 
12 A 32. 


Eng.—Davies v. McLean, 28 L. T. 
Rep. N. S213: 
[a] Place of delivery.—If the 


place of delivery is different from 
that of the residence or place of busi- 
ness of the vendee, he must be noti- 
fied of such delivery. Henkle v. 
Smith, 21 Ill. 238. 

[b] Place of delivery certain.—If 
the place of delivery is certain, no- 
tice, thereof need not be given. PHr- 
skine v. Erskine, 13 N. H. 436; Wil- 
liams v. Johnston, 26 N. C. 233 


47. Ind.—Kirkpatrick v. lexan 


of delivery, or if delivery is to be made at the option 
of the seller,#8 and unless such notice is given, the 


der, 44 Ind. 595. 


Ky.—MeNairy v. Bishop, 
150. 
ic ae Oe v. Baxter, 16 Pick. 
N. Y.—Sears v. Conover, 
330 [aff 4 Abb. 
33 HowPr 
crops). 
Or.—Hurst v. Hill, 96 Or. 311, 188 
BROS. 
Pa.—Cullum y. Wagstaff, 
300. 
48. Ala.—McGowin Lumber, etc., 
Co. v. Camp Lumbér Co., 16 Ala. A. 
283, 717-S 433. 


Ill.— Whitesell v. Walters, 212 Ill. 
A. 541. 


8 Dana 


34 Barb. 
Dec. 179, 3 Keyes 113, 
324] (sale of growing 


48 Pa. 


Ky.—McNairy v. Bishop, 
150. 


8 Dana 


N. M.—Culp v. Sandoval, 22 N. M. 
Cl LOL 956, LRA1917A 1157. 


N. Y.—Pease Oil Co. v. Monroe 
County Oil Co., 78 Misc. 285, 138 NYS 
177 [aff 158 App. Div. 951, 143 NYS 
1134]; Stgkes v. Brown, 32 N. Y. 
Super. 457; Brooklyn Oil’ Refinery v. 
Brown, 38 HowPr 444; Rogers v. Van 
Hoesen, 12 Johns. 221. 


Or.—Rosenau v. Lansing, 
638, 232 P 648, 234 P 270. 


Sauer aes v. Wagstaff, 48 Pa, 


ASR OS 


W. Va.—Weltner v. Riggs, 3 W. 
Va. 445. 
v. Wheeler, 14 


Wis.—W eiseger 
Wis. 101. 


And see infra § 339. 


[a] Notice of time of delivery.— 
(1) Where a seller has the option to 
deliver the goods sold on any one of 
a number of days, it being the duty 
of the buyer to furnish ears or ves- 
sel, the-seller must inform the buy- 
er on what day he proposes to make 
delivery, Culp vi Sandoval, 22: N. 
Moi) 159) Pie956, SE RAL AW 67 
(2) Where an exporter contracted for 
lumber with a mill to be loaded on 
a vessel chartered for the purpose, 
within sixty days, the seller know- 
ing that 'the time required for fur- 
nishing the vessel was from fifteen 
to thirty days, it was the seller’s 
duty to have notified the buyer of 
the estimated time at which it would 
be ready to deliver. McGowin Lum- 
ber, etc., Co. v. Camp Lumber Co., 16 
Ala. A, 2838, 77 S 433. (3) Where a 
seller contracted to deliver certain 
prune trees in the ‘fall,’ the date to 
be set for delivery by him, but he 
never set a day, gave no notice what- 
ever, and never attempted to make 
a delivery, and the buyer was ready, 
able, and willing to meet the con- 
tract, the latter could recover for 
breach of contract, although not at 
the designated place of delivery on 
the last day of fall. Rosenau vw. 
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seller cannot claim a breach of contract if the pur- 
chaser is not ready to, and does not, receive the goods 


when they are tendered.*® But a 


will fix the liability of the buyer.®° 

Notice must be given within the 
time fixed by the contract,°1 or, if no time is desig- 
If notice is given 
in due time, but, through the buyer’s fault, is not re- 
ceived until after the time limit, the buyer cannot 


Time of notice. 


nated, within a reasonable time.*®? 


complain.®? 


Excuse for failure to give notice. 
are to be delivered at specified times for loading into 
vessels which the buyer fails to provide, he is not 
entitled to notice of the seller’s readiness to deliver.°* 
And a contract provision for notice is rendered in- 
effectual where the buyer goes to the place of deliv- 


Lansing, 113 Or. 
Pane 


49. Robert P. Hyams Coal Co. v. 
Corona Coal Co., x3 Bela) meal oe 
Parker v. Selden, . 69 Conn. 544, 38 A 


638, 232 P 648, 234 


212; Whitesell v. Walters, 212 Ill. A. 
ye And see cases supra notes 45- 


50. Ind.—Kirkpatrick v. Alexan- 
der, 60 Ind. 595. 


Ky.—Bishops v. McNary, 2 B. Mon. 
132, 36 AmD 592. 


ie v. Broom, 6 La. Ann. 


Sea .—Quarles v. pore: 20 Wickit 


N. Y¥.—Lippman vv. 
Misc. 668, 94 NYS 520. 


Va.—Wessel v. Crozet Cooperage 
Co.,, 148 Va. 469, 130 SE 393. 


Wash.—Meeker Vv. Johnson, 5 
» Wash, 718, 32 P 772, 34 P 148. 


Notice held sufficient.—(1) Notice 
to one of two joint contracting par- 
ties of the time and place when and 
where property will be delivered is 
sufficient to charge them, in an action 
against the buyers, for their failure 
to take the property. Bishops v. 
McNary, 2 B. Mon. (Ky.) 132, 36 
AmD 592. (2) Where a contract for 
the sale of growing hops provided 
for their delivery between September 
20 and October -20, payment to be 
made on delivery and acceptance, a 
delivery of a portion of the hops dur- 
ing the time specified, with notice by 
the seller of his readiness to deliver 
the balance, was sufficient notice to 
the purchasers as to the date when 
the hops would be delivered to ren- 
der them liable for the agreed price 
on the delivery and acceptance of 
the balance two days later. Meeker 
v. Johnson, 5 Wash. 718, 32 P 772, 
34 P 148. (83) Under a contract for 
the sale of nitrate of soda, a letter 
from the sellers requesting shipping 
instructions and assuring prompt 
delivery was Sufficient notice of the 
sellers’ readiness to fulfill the con- 
tract. essel v. Crozet Pine hes a 
Co., 143 Va. 469, 130 SE 393 


[b] Nondelivery before particu- 
lar date as notice.—Under a contract 
providing for delivery in “the first 
half of August,’ nondelivery before 
August 16 was equivalent to notice 
that delivery would be made on that 
day. Kirkpatrick .v. Alexander, 60 
Ind. 95. 


[c] Notice held insufficient.—(1) 
Where a contract for the sale and re- 
moval by the buyer of five buildings 
bound the buyer to complete the re- 
moval within fifteen days, and to 
start within twenty- -four hours’ no- 
tice, a notice giyen the buyer to take 
possession of and remove _ three 
buildings was ineffective, as against 
the buyer, for any purpose. Lipp- 


Hauben, 47 
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sufficient notice 
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ery, inspects the goods, and refuses to accept them.”° 


[§ 312] 5. Tender of Delivery or Offer To Per- 
form®®—a. In General, 


A tender or offer by the 


seller to perform his part of the contract of delivery 


of the goods may be necessary®? unless waived.°® 
Where a tender is necessary, the goods are at the risk 
of the seller until tender is made,®® and in the ab- 
sence of a sufficient tender, the seller cannot recover 
for storing and insuring the goods not delivered.®® 


If the tender is sufficient,®! it fixes the liability of 


Where goods | the buyer.®? 


man v. Hauben, 47 Misc. 668, 94 NYS 
520. °(2) Vendors of hogs covenant- 
ed to deliver a fixed number in pens 
to be selected by them within ten 
miles of a certain place. A notice to 
the vendees that they would deliver 
a portion of the hogs at a certain 
place at a fixed date was not suffi- 
cient on the presumption that when 
the vendee arrived at such place he 
would receive a natice of delivery at 
the same or some other suitable place 
of the balance of the hogs. McNairy 
v. Bishop, 8 Dana (Ky.) 150. 

51. Fowler v. Rigney, 5 AbbPrNS 
(N. Y.) 182; Compagnie Continentale 
D’Importation v. Handelsvertretung 
ag inionzder SiS. sRie e440 Dele. ete 
0. | 

[a] Notice held not in time.—(1) 
Compagnie Continentale D’Importa- 
tion v. Handelsvertretung der Union 
ders. 5S... 138 bef Rep. UNS. OOS 
(notice of appropriation, with ship’s 
name, ete.); Compagnie Continentale 
D’Importation v. Handelsvertretung 
der Union,.derS. S. R., 44. T. L. R: 
10. (2) Under a contract to pur- 
chase merchandise, to be delivered 
at the seller’s option between the date 
of the contract and a specified date, 
four days’ notice of delivery to be 
given, in order to sustain an action 
for refusal to receive the merchan- 
dise, the seller must give the four 
days’ notice on or before the fourth 
day before the day specified in the 
contract. Fowler v. Rigney, 5 Abb 
PrNS (N. Y.) 182. To same effect 
Quarles v. George, 23 Pick. (Mass. ) 
400. See also infra § 339 


52. A. Widemann eat v. Digges, 
21° Cal. Al) 342,. 2381 P 882; Parker 
v. Selden, 69 Conn. 544, 38 A 212; 
McNairy v. Bishop, 8 Dana (Ky.) 150. 


[a] Notice held insufficient.—A 
notice left at the residence of a pur- 
chaser, on the 14th of the month, 
when he was absent on business in 
another county, of an intended de- 
livery on the 16th, was insufficient. 
McNairy v. Bishop, 8 Dana (Ky.) 
150 

53. A. Widemann Co. 
21. Cal. A. 342,131 P 882. 

54. Bird v. Fox, (Mo. A.) 193 SW 
941. 

55: Wigan, v. 
488, 165 PP) 579. 

56. Resale by seller on buyer’s re- 
jection of tender see infra §§ 927-945. 

Tender of shipping documents c. 
i. f. sale see infra § 479 

57. Cal.—Harbor City Canning Co, 
vy. Dant, 201 Cal. 79, 255 P 795. 

Ill.—Moyses v. Schendorf, 142 Ill. 
A, 293 [aff 238 Ill. 232, 87 NE 401). 

La.—Blackman .v. Hoey, 18 La. 


Ann, 23; Benton v. Bidault, 6 La. 
Ann. 30. 


v. Digges, 


La Follett, 84 Or. 


On the other hand, it has been held that 
a tender or offer, without actual or constructive de- 
livery, is not such a complete performance of the 
contract on the seller’s part as to entitle him to the 
entire contract price when the tender is required.®* 
The necessity of tender may depend on the provisions 


Minn.—Pebdple’s Co-op. Store Co. v. 
Blegen, 159 Minn. 158, 198 NW 425. 


baat tire aaa v. Gaillard, 1 Miss. 


J.—Gruen v. INGO 8 ee 


N. 

626, 80 A 547. 

N. \Y.—O’Neill v. James, 43 N. Y. 
84; Howell v. Garrett, 218 App. Div. 
322, 218 NYS 301. 

See also infra §§ 313-316. 

[a] Ilustration.—Where sweaters 
were returned to the seller by the 
buyer as not being made according 
to sample, if, as claimed by the sell- 
er, it was agreed that it should re- 
make them into another form of 
sweater, it could not recover their 
value, without proving that it had 
remade them, offered the goods so 
remade to the buyer, or that the buy- 
er had refused to accept them in 
their new condition. Hygrade Knit- 
ting Co. v. Lisberg, 187 NYS 100. 

58. See infra § 317. 


59. Blackman v. Hoey, 
Ann. 23. 


69. Bond v. Duntley Mfg. Co., 
TH. A. 5:76. 


61. See infra §§ 313-816. 


62. Ala.—Curjel v. Hallett Mfg. 
Co., 198 Ala. 609, 73 S 938. 


v. Field’s Biscuit, 
etc., Co., 93 Cal. 532, 29 P 225; Mor- 
ton v. Albers Bros. Milling Co., 98 
Cals AN 75y 206) seac 

l.—Stoolfire v. Royse, 71 Ill. 223; 
Aultman v. Henderson, 32 Ill. A. 311. 

Iowa. Tear v. Brown, 63 Iowa 319, 
19 NW 235. 

La.—Blackman  v. 
Ann, 28. 


Mo.—Central Lumber, ete, Co. v. 
Reyburn, (A.) 195 Sw’ 576; Crown 
Linea er ete.5 Consve Wehrs, 59 Mo. 


Ohl, 81 


18 La. 
195 


Hoey, 18 La. 


ah H.—Haynes v. Thom, 28 N. H. 
3 

N. Y.-—Tipton v. Feitner, 20 N. Y. 
423; Lester v. Jewett, 11 N. Y. 453; 
Munn v. Barnum, 24 Barb. 283; Kel- 
ley v. Upton, 12 INR a ey Super. 336; 
Armstrong v. Heide, 47 Misc. 609, 
94 NYS 4384; Kaufman v., Canary, 
21 Mise. 302, 47 NYS 152; Nichol- 
son v. Paston, 11 NYS 567. 

N. C.—Hurlburt v. Simpson, 25 N. 
C.'233. 

Pa.—Lovering v. Buck Mountain 
Coal Co., 54 Pa. 291. 

Tenn.—Coleman v. Hudson, 2 Sneed 
463; Wells- ONY Plow Co. v. Deeds, 
1 Tenn. Ch. A. 400. 


Wash.—Fox v. Utter, 6 Wash. 299, 
33 Psb4s 

Eng.—Dorriens y. 
Smith K. B. 420. 

63. Webber v. Minor, 6 Bush (Ky.) 
463, 99 AmD 688. 


Hutchinson, 1 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the contract of ‘sale.°4 


unordered goods on the last day.®® 


tends at the place of delivery and the buyer does not 
appear, a formal tender is not necessary.‘°? 
where the seller has shipped the goods with notice 


to the buyer of their probable date 
dock where the buyer was obliged 
failure of the buyer to be present to 
excused the seller from making an 


64 Hallett Mfg. Co. v. Curjel, 191 
Ala. 372, 67 S 995. 


65. Schaffer v. Vandewater, 160 
App. Div. 803, 145 NYS 769. 
66. Hunter v. Wetsell, 84 N. Y. 


549, 38 AmR 544. 
67. See infra § 319. 
68. Scott v. Miller, 114 App. Div. 


6, 99 NYS 609; Halvordson v. Gross- 
man, 107 NYS 627. 


69. Helmer vy. Wilson, 
435, 123 SE 901. 


70. McNairy v. Bishop, 8 Dana 
(Ky.) 150; Howard v. Holbrook, 22 
N. Y. Super. 237;  Bordenave v. 
Gregory, 5 Hast 107, 102 Reprint 1009. 

71. Lagerloef Trading Co. v. Amer- 
ican Paper Products Co., 291 Fed. 
947 [certiorari den 263 U. S. 706, 44 
SCt 34, 68 L. ed. 516]. 


72. Robinson vy. All-Lite Sales Co., 
202 NYS 260. 


73. Claflins, Inc. v. Gerber, 
App. Div. 245, 212 NYS 170. 


74. See Evidence §§ 1730-1806. 


75. Cossins v. Hershel California 
Fruit Products Co., (Cal. A.) 284 P 
1038; People’s Co-op. Store Co. v. 
Blegen, 159 Minn. 158, 198 NW 425; 
Central Flour Mills Co. v. Gateway 
Milling Co., (Mo. A.) 213 SW 131; 
Finsilver ‘v. Lorenz, 204 App... Div. 
810, 199 NYS 86. 


[a] Evidence. held sufficient to 
show tender. Harbor City Canning 
Cou Dant.£201 Cal, 79;-255 P1955 
People’s Co-op. Store Co. v. Blegen, 
159 Minn. 158, 198 NW 425. 


[b] Evidence held insufficient to 
show tender. Cossins v. Hershel 
California Fruit Products Co., (Cal. 
A.) 284 P 1088; Central Flour Mills 
Co. v. Gateway Milling Co., (Mo. A.) 
213 SW 131; Finsilver v. Lorenz, 
204 App. Div. 810, 199 NYS 86. 


76. Time and place of tender see 
infra § 314. 


77. Cardwell v. Horning, 106 Kan. 
208, 187 P 879; Palmer v. Smith Co., 
165 La. 788, 116 S 186; Central Flour 
Mills Co. v. Gateway Milling Co., 
(Mo. As) 213°" SW) 38l;* Jager “'v. 
Tolme,, 31 T. L. R.' 381 [rev on oth- 


82 Ga. A. 


214 


ene SCOunde: eh Low Gal, sae AB 50's O51: 
Wilks v. Matthews, 22 Que. K. B. 
97, 7 DomLR 395. 

[a] To make a “tender” of de- 


livery means that the one making it 
shall have the article at the time 
and place named in the contract and 
tender it to the buyer without con- 
dition, except that he pay the pur- 
chase price. Central Flour Mills Co. 
v. Gateway Milling Co., (Mo. A.) 213 
SW 131. 

[b] Tender held sufficient.—Jager 
v. Tolme, [1916] 1 K. B. 939. 


[c] Tender held insufficient.—(1) 


Thus, where the buyer is 
to designate the time®® or place®® of delivery, a 
formal tender by the buyer is unnecessary. 
since the place of the seller’s business is the place 
for delivery where no place is designated,®’ a tender 
of delivery is not necessary to render the buyer lia- 
ble when he fails to eall for the goods.®8 
contract provides that the goods shall be delivered as 
ordered from time to time, all of them to be ordered 
by a certain date, the seller is not required to tender 


SALES 


business.71 


And 


When the 


If the seller at- | S00d8."° 


So, 


of arrival at the 
to receive them, 
receive the goods 
actual tender by 
A tender during the lifetime of a con- 
tract for future delivery of grain 


by sending a number of cars loaded 
for the purpose of fulfilling the con- 


tracts or some one of them, but sub- 


sequently diverting such shipments 
to some other destination at the re- 
quest of the buyer, is not a pro tanto 
fulfilment of the contract, in the ab- 
sence of a shewing that the parties 
intended to treat the tender of these 
ears aS such part fulfilment. Wilks 


Wa Matthews, 22 "Ove. vice b> Oa, 4 
DomLR 395. (2) Other cases in 
which tender was held insufficient. 


Cardwell v. Horning, 106 Kan. 208, 
187 P 879; Palmer v. Smith Co., 165 
La. 788, 116 S 186; Central Flour 
Mills Co. v. Gateway Milling Co., (Mo. 
A’) 213 SW) 13t. 


78. See cases infra this note. 


[a] In MIllinois, under Uniform 
Sales Act § 51 (Cahill St. c 12la § 
54), providing that when the seller 
is ready and willing to deliver ‘and 
requests the buyer to take delivery,” 
and the buyer does not do so with- 
in a reasonable time “after such re- 
quest,” he is liable, etc., a letter in 
which the seller under contract re- 
quested permission to ‘‘resume ship- 
ments,” it being then ready and will- 
ing to make delivery, constituted suf- 
ficient tender of performance. Nor- 
ton Iron Works v. Wilson Steel Prod- 
ucts Co., 232 Ill. A. 523. 


[b] In New York, under Personal 
Prop. L. § 124 subd 3, providing that 
where the goods are in the posses- 
sion of a third person the seller has 
not fulfilled his obligation to deliver 
unless and until such third person 
acknowledges to the buyer that he 
holds the goods on the latter’s be- 
half, where a seller tendered an or- 
der on a warehouseman for delivery 
of goods sold, and the warehouseman 
never notified the buyer that the 
goods were being held subject to the 
buyer’s order, there was no valid 
tender of delivery. Robinson v. All- 


Lite Sales Co., 202 NYS 260. 
79. See statutory provisions. 


[a] In Georgia, under Civ. Code 
(1910) § 4323, providing that if no 
place of delivery is agreed on, the 
goods sold must be carried to the 
person entitled thereto, if residing 
within the state, unless from the 
nature of the articles or the con- 
tract, another place of delivery be 
inferred, where a contract of sale 
provided for delivery at such place 
as the buyer might direct, and there 
was nothing from which another 
place of delivery could be inferred, 
and no direction had been given, the 
goods should have been carried to 
the buyer in person, and a tender at 
his place of business in his absence 
and without his knowledge was in- 
sufficient, the buyer not being a non- 
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transporting the goods intact to the buyer’s place of 


Evidence. In an action for the price, the seller has | 
the burden of proving a valid tender.’? 
the seller sues to recover damages for the buyer’s 
refusal to accept the goods tendered under the con- 
tract and alleges due performance without pleading 
a waiver by the buyer of the contract provisions, the 
burden is on the seller to prove a tender of the 
The general rules of evidence** are ap- 
plicable in determining the sufficiency of the evi- 
dence to prove a valid tender.7° 


[§ 313] b. Sufficiency in General.’® 
tive the tender must be sufficient in form and sub- 
stance’? and comply with the provisions of the Uni- 
form Sales Act7® or other statutes.7? 
conform to the terms of the contract,’° and where 


So where 


To be effec- 


It must also 


resident. Smith v. Harrison, 26 Ga. 
A. 325, 106 SE 191. 

80. U. S.—Western Grocer Co. v. 
New York Oversea Co., 28 F. (2d) 
ae Greenwood v. Watson, 171 Fed. 

Cal.—vU. S. Trading Corp. v. New- 
ys Grain: Co:,'.56~ Cal. “Ac 54765-2005 

La.—Tanner v. Eagle Bag Corp., 
145 La. 502, 82 S 682. 


Mass.—Rommel v. Wingate, 103 
Mass, -327. 

Mo.—Moran v. Thurman _ Davis 
Grain Co., (A.) 226 SW 84; Reid v. 


Western Candy, etc., Supply Co., 150 
Mo. A. 689, 131 SW 367. 


N. Y.—Henderson Tire, ete., Co. v. 
Wilson, 235 N. Y. 489, 139 NE 583; 
Hill v. Blake, 97 N. Y. 216; Winter 
v. Kahn, 212 App. Div. 391, 208 NYS 
603; Goldenberg v. Cutler, 189 App. 
Div. 489, 178 NYS 522. 


Oh.—Sinks v. Green, 19 Oh. Cir. Ct. 

N. S. 445. ; 
Pa.—Lovering v. 

Coal Co., 54 Pa. 291. 


Iing.—Bowes v. Shand, 2 App. Cas. 
455; Jefferson v. Querner, 30 L. T. 
Rep. N. S. 867. : 


[a] Payment of import duty, by 
seller.—Where sellers placed goods 
in bonded warehouse because of buy- 
er’s failure to furnish shipping in- 
structions, tender by delivery order 
was valid, although import duty was 
not paid, and contract called for 
goods “duty free,’ in view of evi- 
dence of custom and usage under 
such contract of paying duty when 
shipping instructions are given and 
goods are withdrawn from bond and 
loaded for shipment to terminal des- 
ignated by buyer. Hind v. Oriental 
Products Co., 195 Cal. 655, 285 P 438. 


[b] Tender held sufficient.—(1) 
Where the delivery of the entire 
number of automobile tires called for 
by a contract could not have been 
made, since buyers had not furnished 
specifications, and gave no notice as 
to the time within which delivery 
must be made, and buyers had ac- 
quiesced in carload lot shipments, 
and many times during life of the 
contract requested seller to delay 
shipments, tender of two carloads of 
tires was compliance with the con- 
tract, notwithstanding that all tires 
called for by it were not tendered 
at the same time. Henderson Tire, 
etc., Co. v. Wilson, 235 N. Y. 489, 139 
NE 583. (2) Other cases in which 
tender was held sufficient. Harbor 
City Canning Co. v. Dant, 201 Cal. 79, 


Buck Mountain 


255 P 795; Baltimore, etc., R..Co. v. 
Lowenstein, 171 App. Div. 137, 157 
NYS_ 5. 

{c] ‘Tender held insufficient.—(1) 


Where a contract for barley was for 
delivery f. o. b. cars billed to N., a 
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goods are to be shipped during a certain month a 
tender of goods shipped before*! or after®? that time 
But the tender is sufficient if 
the goods tendered were shipped during a designated 
month even though they were loaded and bills of lad- 
The tender must 
be unconditional,** although a tender coupled with 
a demand for the purchase price is sufficient.®® 
sufficient tender may be made in some eases by re- 
quests to the buyer for shipping directions or instrue- 
Thus, where the seller in- 
forms the buyer that the warehouse at which the 
goods are to be delivered is unable to receive them, 
and he waits a reasonable time thereafter for the 
buyer to furnish a place of delivery without addi- 
tional labor or expense, there is a sufficient tender.§* 
Where bulky property is to be delivered in install- 
ments and the seller tenders delivery of the first in- 


is not a good tender. 


ing issued the preceding month.** 


tions as to delivery.®® 


tender of a car in L., and of barley 
in a warehouse, represented by re- 
ceipts, was not a sufficient tender of 
performance. U. S. Trading Corp. v. 
Newmark Grain Co., 56 Cal. A. 176, 
205 P 29. (2) Where defendant, aft- 
er contracting to sell sugar bags, de- 
livery to be made in August, repu- 
diated the contract by refusing to de- 
liver part of the bags, defendant can- 
not escape liability for breach by of- 
fering to deliver the whole of the 
bags on the last day of August, where 
the offer was not exactly in accord- 
ance with the contract. Tanner v. 
Ra le Bag Corp., 145 La. 502, 82.S 

Identity and condition of goods 
see infra § 315. 

Quantity and quality of goods see 
infra § 316. 

81. Winter v. Kahn, 212 App. Div. 
391, 208 NYS 603; Goldenberg v. 
Cutler, 189 App. Div. 489, 178 NYS 
aoe: Bowes v. Shand, 2 App. Cas. 
82. Hill v. Blake, 97 N. Y. 216. 


83. Walker v. Alexander, 70 Okl. 
136, 173 P 439. 


Illustration.—_In a _ contract 
for the sale of wheat the words 
“shipment during August” controlled 
the time of performance of contract, 
so that seller’s tender of bills of lad- 
ing in August was a sufficient offer 
to perform without regard to when 
wheat was loaded. Walker v. Alex- 
ander, 70 Okl. 136, 173 P 439. 


84. JIll—Bond v. Duntley Mfg. 
Cor, 19D TT A 576. 


Mo.—Central Flour Mills Co. v. 
ue ee Milling Co., (A.) 213 SW 
131, 


Mont.—Hanlon vy. Manger, 85 Mont. 
Si oie 433% 

Nebr.—Filley v. Walker, 
506, 44 NW 737. 


N. H.—Messer v. Woodman, 22 N. 
Heiicnoon AMD 241. (Robinson, Vv. 
Batchelder, 4 N. H. 40. 


N. Y.—Rubber Trading Co. v. Man- 
hattan Rubber Mfg. Co., 221 N. Y. 
120, 116 NE 789. 


Oh.—Sinks v. Green, 19 Oh. Cir. Ct. 
N. S. 445. 

[a] Any condition, however small, 
vitiates a tender. Robinson v. 
Batchelder, 4 N. H. 40. 


{[b] Rule applied.—An offer to 
ship goods on condition that defend- 
ant pay for them in advance of ship- 
ment is not a sufficient tender of 
performance under a contract pro- 
viding for shipment on condition of 
payment “in thirty days from de- 
livery.” Bond v. Duntley Mfg. Co., 
195 Ill. A. 576. 


28 Nebr. 
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other than the 


85. Rice v. Appel, 111 Iowa 454, 
82 NW 1001; Central Flour Mills Co. 
v. Gateway Milling Co., (Mo. A.) 213 
SW 131; Lewis v. Craft, 39 Or. 305, 
64 P 809. 


[a] “When concurrent acts are to 
be performed by the seller and the 
buyer, an offer of one to do the act 
required of him on condition that the 
other party will respond in kind is 
a valid tender.’’ Turner Looker Liq- 
uor Co. v. Hindman, (A.) .232 SW 
eae 1077 [Laff 298 Mo. 61, 250 SW 


{b] Rule applied.—Where a seller 
shipped goods by railroad under a 
bill of lading which was attached to 
a draft for the purchase price and 
sent to a bank for collection, and the 
bank demanded payment of the draft, 
and the depot agent notified the buy- 
ers of the arrival-of the goods and 
asked them to take the goods, there 
was a valid tender, although there 
was no offer to surrender possession 
of the goods without payment of the 
draft. Turner Looker Liquor Co. v. 
Hindman, (A.) 282 SW 1076 [aff 
298 Mo. 61, 250 SW 388]. 


86. Gourd v. Healy, 206 N. Y. 423, 
99 NE 1099; Howell v. Garrett, 218 
App. Div.>322, 218 NYS 307; Harm-= 
ers’ Grain, etc., Co. v. Lemley, 105 
Wash. 508, 178 P 640, 181 P 858. 


[a] Illustrations.—(1) A _ seller’s 
repeated requests for shipping in- 
structions upon wine sold, while ly- 
ing in Bordeaux to await the buyer’s 
shipping directions, not objected to 
by the buyer, but met with a request 
to carry the wine to a certain time, 
constituted a good tender. Gourd v. 
Healy, 206 N. Y. 423,¢99 NE 1099. 
(2) Where plaintiff, having a con- 
tract to supply certain parts for aero- 
nautical instruments which defend- 
ant was manufacturing, sent some 
of such parts to defendant and asked 
for instructions as to the delivery of 
the remaining parts, this was a suf- 
ficient tender to entitle plaintiff to 
recovery: for the ,remaining parts, 
which were completed within ten 
days thereafter. Metallograph Corp. 
v. Arma Engineering Co., App. 
Div: 100, 199 NYS 347 [app dism 236 
N.. Y. 675,9142) NED 3831]. 


37. Farmers’ Grain,. etc.,° Co. v. 
Lemley, 105 Wash. 508, 178 P 640, 
181 P 858. 

8s. Curjel v. Hallett Mfg. Co., 198 


Ala.609, 73 S 938 Cogs). 


89. Norton Iron Works v. Wilson 
Steel Produets Co... 232. Dll. Aw 523; 
Sanborn v. Benedict, 78 Ill. 309; Cen- 
tral Lumber, etc., Co. v. Reyburn, 
(Mo, A.) 195 SW 576; Pollen v. Le 
Roy, 30 N. Y. 549; Myers v. Davis, 
26 Barb. (N. Y.) 367; Smith v. Wheel- 
er, 7 Or. 49, 38 AmR 698. 
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stallment, he may use the identical property in ten- 
dering delivery of the second installment.** 


Necessity of physical tender. 
bulky and ponderous or of such a nature that actual 
physical tender is impossible, an offer to deliver is a 
substantial performance,*® or the tender may be sym- 
bolical, as by a tender of a sample of the goods,°° 
or of a warehouse receipt.®* 
to deliver a warehouse receipt at the buyer’s place of 
business, in his absence, and without showing that 
the seller had the goods in store,®? or that such re- 
ceipt is genuine and the goods not subject to charg- 
es,?? is insufficient. 

Waiver and estoppel. The buyer may waive, or be 
estopped to raise objections to, the sufficiency of a 
tender unless they are made at the time,9* as where 
his refusal to accept the goods is based on a ground 


If the goods are so 


But a mere readiness 


insufficiency*of the tender.®® So, 


90. Midland El. Co. v. Cleary, 56 
Mo. A. 268. 


91. A. Widemann Co. v. 
Ch ICal stares 2 181 Piss oe 
v. Gale, 40 Ill. 368; Cunningham vy. 
Judson, 100 Ne Yo. 179) 42 Nine oO toe 
Stokes v. Recknagel, 38 N. Y. Super. 
368; Hayden v. De Mets, 34 N. Y. 
Super. 344 [aff 58 N. Y. 426]; Huf- 
fington v. Farrell, 85 NYS 1109. 
And see Dunham vy. Petter, 1 Daly 
(N. Y.) 112 (where tender of a cus- 
tomhouse permit authorizing deliv- 
ery of goods by warehouseman was 
held sufficient). 


92. McPherson v. Gale, 40 Ill. 368. 
93. McPherson v. Hall, 44 Ill. 264. 


94. Hayden v. Demets, 58 N. Y. 
426 [aff 34 N. Y. Super. 344]. Druck- 
dieb v. Universal Tobacco Co., 106 
App. Div. 470, 94 NYS 777. 


95. Erie Food Products Co. v. In- 
terocean Mercantile Corp., 299 Fed. 
71; Garcia v. Washington Dehydrat- 
ed Food Co., 294 Fed. 765; Hayden 
v. Demets, 53 N. Y. 426 [aff 34 N. 
Y. Super. 344]; Lowinson v. New- 
man, 201 App. Div. 266, 194 NYS 253. 


[a] Tllustration.—Buyer, refusing 
to take sugar only on ground that it 
had canceled contract, cannot be 
heard to say, in action for damages 
by seller, that refusal to accept was 
based on a technical insufficiency of 
tender. Erie Food Products Co. v. 
Interocean Mercantile Corp., 299 Fed. 


{b] Im California (1) Civ. Code § 
1501, providing that objections to 
mode of offer of performance which 
creditor has opportunity to. state, 
and which could be obviated by of- 
ferer, are waived if not stated, and 
Code Civ. Proc. § 2076, providing that 
objections to tender are waived if 
not specifically made, must be read 
as though parts of same _ statute. 
Hind v. Oriental Products Co., 195 
Cal. 655, 235 P 438. (2) Buyer’s-ob= 
jection to form of delivery order 
tendered, that it would not enable it 
to receive goods without further ac- 
tion of sellers, was waived under 
Civ. Code § 1501, and Code Civ. Proc. 
§ 2076, for failure to object on that 
ground at time of tender. Hind v. 
Oriental Products Co., supra. (3) 
In view of such provisions a buyer 
rejecting tender of delivery order for 
goods in warehouse, made with in- 
tent to pass title, on other and un- 
justified grounds, waived objections 
that invoice accompanying order was 
for gross shipping ‘weights rather 
than net landed weights, and that 
import duty was unpaid; objections 
being of such character that sellers 
could have obviated them. MHind v, 
Oriental Products Co., supra. (4) 


Digges, 
McPherson 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the sole objection to a tender was that no con- 
tract existed, objection that tender was not made 
within a reasonable time was waived.°® 

Invalid tender may be cured by a subsequent ten- 
der seasonably made.®* 

Question for jury. Whether a sufficient offer or 
tender has been made is for the jury where the facts 
are in dispute.°’ 

[§ 314] c. Time and Place. A tender by the seller 
must be made at the time and place mentioned in the 
contract.°® Where the seller fails to deliver in ac- 
cordance with the contract and the buyer makes for- 


mal demand for delivery, accompanied by a tender of ° 


the price, the latter is not legally bound to pay any 
attention to an offer to deliver made after commence- 
ment of an action by him for breach of contract. 


Delivery on demand. An agreement to deliver a 
portion of the goods within a certain time if de- 
manded, and the remainder within a certain time 
thereafter, if called for,*is not performed by having 
the goods ready for delivery within the time speci- 
fied, if no demand is made for delivery at that time.? 

Extension of time of delivery; mew tender. 
Where, after an offer to deliver, the time of delivery 
is extended, there must be a new offer in order to put 
the buyer in default. And where the extension is for 
an indefinite time, the seller must tender delivery 


The provision that objections to 
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S.—Hatch v. 
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within a reasonable time.* 

Waiver of delay. Failure to tender the goods in 
time is waived where the buyer accepts them® or 
where the delay was at the buyer’s request.°® 


Premature tender. Tender of goods at too early 
a date will not preclude a further tender.’ 


[§ 315] d. Identity and Condition of Goods. 
Where the specific articles are sold, the articles ten- 
dered must correspond with those described in the 
contract of sale,* and a tender of different articles is 
insufficient although they are of equal or superior 
grade to those contracted for.? Where no specific 
articles are sold, but the contract is to deliver a quan- 
tity of trees of a specified kind, to be subsequently 
grown, a tender of any trees answering the descrip- 
tion in the contract is a compliance therewith.?° The 
goods offered must be in proper condition for deliy- 
ery, and if part is damaged he must separate the un- 
damaged from the damaged and tender the former. 
A letter from the seller to the buyer after the latter’s 
rejection of an offer to deliver goods, a part of which 
were damaged, stating that he was willing to deliver 
additional goods in good condition, or would deduct 
the amount of that damaged from the contract price, 
is not a sufficient tender of performance. 


[§ 316] e. Quantity and Quality of Goods. The 
tender must be of goods of the proper quantity?® 
Standard Oil| Conn. 582. 


mode of offer of performance which 
creditor has opportunity to state, and 
which offerer could obviate, are 
waived if not stated, “opportunity” 
includes such knowledge, or informa- 
tion charging knowledge, as would 
enable person to act with intelligence 
in protection of rights. Hind v. 
Oriental Products Co., supra. (5) 
If sellers in making tender of goods 
in good faith demanded something to 
which they were not entitled they 
should have had opportunity to re- 
cede from such demand. Hind vy. 
Oriental Products Co., supra. (6) 
Buyer waived the right to object to 
the bill of sale for insufficiency of 
~ description, in seller’s action for re- 
covery of goods on ground of buyer’s 
default, by failure to specify such 
objection on seller’s tender of bill 
of sale on making demand on buyer 
for performance, under Code Civ. 
Proe. § 2076. Duff v. Anderson, 50 
Cal, Ang 391,01 9by 4457 .1C) Where 
buyer knew of deficiency in quantity 
of nails shipped by seller, at time 
a forwarding company was instruct- 
ed by it to handle the shipment or 
shortly thereafter, it affirmed the 
contract, and waived such deficiency 
by electing to proceed, under Code 
Civ. Proc. § 2076, requiring objec- 
tions to tender property to be speci- 
fied. Dickerman v. Ohashi Import- 
ing ©o.4)63. Gal. UA. 201, -218 P 458. 
(8) Waiver of delay in delivery see 
‘infra § 342. 


96. Chatham Ice Cream Co. v. Sak- 
akeeny, 29 Ga. A. 768, 116 SE 558. 


97. Mann v. Eastern Sugar, 
Co., 244 Mass. 100, 138 NE 244. 


[a] Illustration.—If a letter from 
a seller of sugar, to be shipped from 
the island of Java, stating that it 
had been shipped by a _ particular 
steamer, constituted a tender, and was 
ineffectual by reason of error or mis- 
take, a subsequent tender, seasonably 
made, was valid. Mann v. Eastern 
Sugar, etc., Co., 244 Mass. 100, 138 NE 
244, 

98. Curjel v. Hallett Mfg. Co., 198 
Ala. 609, 73 S 938; Gross v. Ajello, 
132 App. Div. 25, 116 NYS 380; Sloss 
Iron, ete., Co. v. Jackson Architec- 
tural Iron Works, 103 App. Div. 316, 
92 NYS 1056. 


etc., 


99. U. 

Co., 100 U. S. 124, 25 LL. ed—554. 
La.—Benton vy. Bidault, 6 La. Ann. 
0. 

Ae popes v. Gaillard, Walk. 
N. Y.—Levy v. Burgess, 64 N. Y. 
390 [rev 38 N. Y. Super. 431]; Hepke 

v. Schmalholz, 7 NYS 67. 


Okl.—Walker v. Alexander, 70 Okl. 
ASG) le Deer too. 


Pa.—Musselman v. Stoner, 31 Pa. 
265. 
{a] Rule applied.—(1) Under a 


contract providing that gasoline sold 
should be delivered in equal monthly 
shipments in tank cars, f. o. b. refin- 
ery at T or W, the seller was required 
to notify the buyer of the time and 
place of delivery, and to tender de- 
livery at such time and place. Pease 
Oil Co. v. Monroe County Oil Co., 78 
Mise. 285, 1388 NYS 177 [aff 158 App. 
Div. 951 mem, 143 NYS 1134 mem]. 
(2) Offer to deliver automobile on Dec. 
18 under contract calling for delivery 
on or about Dec. 15 was in compli- 
ance therewith. Terrell v. Alexan- 
‘dria Auto Co., 12 La. A. 625; 125 S: 757. 


Delivery in time for inspection see 
infra § 407. 

1. Sussman v. Gustav, 116 Wash. 
PRs NS) Eee 

2. Chase v. Flanders, 2 N. H. 417. 

3. Gehl v. Milwaukee Produce Co., 
116 Wis. 2638, 98 NW 26. 

4 Kingston Braid Mills v. Aboff, 
179 NYS 127. 


5. Emery v. Langley, 1 Ida. 694. 
Acceptance as waiver of defects and 
objections generally see supra § 300. 
Waiver of tender see infra § 317. 
6. Levey v. Goldberg, [1922] 1 K. 


B. 688; Ogle v, Vane, L. R. 3 Q. B. 
202. 

7. National Importing, ete., Co. v. 
Bear, 286 Ill. A. 426 [rev on _ other 
grounds 324 Ill. 346, 155 NE 343]. 

8. Ala.—Feore v. Avent, 4 Ala, A. 
Bb, bo 88 SLT 2 te 

Cal.—Fowler v. Thornberry, 48 Cal. 
A. 276, 191 P 940. 


Conn.—Treat v. Richardson, 47 


Ill.—Less v. Alport, 217 Ill. A. 14. 


Y.—Levy v. Burgess, 64 N. Y. 
390 ‘Trev 38 N. Y. Super. 431]. 


Pa.—Frank Pure Food Co. v. Dod- 
son, 281° Pa:°125; 126 A> 248. 


Ont.—Harpell v. Collard, 6 CanLJ 
212; McDougall v. William Rennie 
Co., Ltd., 18 OntWN 5. 


[a] Tender held sufficient.—(1) In 
an action for breach of contract to 
repurchase certain jennets, the con- 
tract of repurchase providing that the 
same jennets that were in the original 
purchase to a number not exceeding 
nine were to be sold, an offer by 
plaintiffs of the total remaining num- 
ber of animals, together with their 
registration certificates, was suffi- 
cient, although they were unable to 
specify each particular animal ac- 
cording to its certificate. Fowler v. 
Thornberry, 48 Cal. A. 276, 191 P 940. 
(2) On a sale of ‘cultivators’ the 
seller satisfied the obligation of his 
contract by tendering to the buyer 
cultivators without wheels. Harpell 
v. Collard, 6 CanLJ (Ont.) 212. 


9. Dunovant v. Anderson, 24 Tex. 
Civ. A. 517, 59 SW 824. 


10. Parsons v. Woodward, 22 N. J. 
TS L9G: 


LisisClarky: via Bakery hay Metre: 
(Mass.) 186, 45 AmD 199; Mann v. 
National Linseed Oil Co., 87 Hun 558, 
84 NYS 481; El Paso Grain, etc., Co. 
v. Lawrence, (Tex. Civ. A.) 214 SW 
512. 


[a] Contract construed.—A con- 
tract for the purchase by defendant 
from plaintiff of linseed oil in certain 
quantities, which provides “that the 
oil tendered to the defendant should 
be pure, raw linseed oil, well settled, 
and in good cooperage,” does not 
mean that the oil must be in wooden 
barrels at the time of a tender, in 
order to make it effectual, but it is 
sufficient to put it in barrels when 
shipping instructions are received. 
Mann vy. National Linseed Oil Co., 
Hun 558, 34 NYS 481. 


12. El Paso Grain, ete., Co. v. Law- 
rence, (Tex. Civ. A.) 214 SW 512. 


13. Ga—James F. Drew Co Vv. 


326 [55 C.J.] 


and quality,!4 and such rule has been made a part 
of the statutory law in some jurisdictions by the Uni- 
But where articles sold are not 
intended for a particular, designated purpose, but 
for resale, tender of articles having among them a 
trifling amount of foreign or defective matter is not 
A tender of a large number of the 
specific kind of articles, with a proposal that the 
buyer shall select the number purchased, is a sub- 
stantial offer of performance if there is no material 
difference in the quality of the articles tendered,** 
especially where such a tender does not devolve ad- [§ 
ditional labor and expense upon the buyer.'’ 
has been held that where the seller, under a contract 
for the sale of certain described cattle, purchased 
other cattle in order to make up the quantity to: con- 
form to the estimate of the contract, the fact that 
the buyer was not obliged to accept such other cat- 
tle, did not make the tender bad,1® or relieve the 


form Sales Act.1® 


insufficient.?® 


Breedlove, 30 Ga. A. 722, 119 SE 532. 


Iowa.—Allen v. Pennell, 51 Iowa 
537, 2 NW 385. 
Ky.—Owensboro Wheel COR IVs 


Trammell, 172 Ky. 564, 189 SW 702. 


Mass.—Ronimel 103 


Mass. 327. 


Mo.—Moran ov. Thurman 
Grain Co., (A.) 226 SW 84. 


Eng.—Re Keighley, 7 Aspin. 418. 


fa] Tender of larger quantity 
than called for by contract is insuffi- 
cient, and the buyer is not required 
to select the proper quantity from 
that tendered. Rommel v. Wingate, 


v. Wingate, 


Davis 


103 SMass? 327;.. Perry. .v. Mt. Hope 
iron Co. W6°Ry 1 2381 8s4h5 As 874.4 Levy. 
v. Green, 1 BH. & EH. 969,.102 ECL 


969, 120 Reprint 1174. 


[b] Certificate of stock.—A seller 
of fifty-one shares of stock is not in 
a position to recover the purchase 
price, the purchaser refusing to take 
and pay for it, where he brings into 
_court one certificate of fifty-six shares 
of stock, transferable only on the 
books of the corporation on surrend- 
er of the certificate. Hamilton v. 
Finnegan, 117 Iowa 623, 91 NW 1039. 


[c] fender held  insufficient.— 
Where a seller of one thousand bush- 
els of corn shipped one thousand five 
hundred bushels, and sold the addi- 
tional five hundred bushels to the 
buyer by an oral contract, void un- 
der the statute of frauds, and at- 
tached the bill of lading to a draft 
for the entire amount, there was no 
valid tender of the one thousand bush- 
els. Moran y. Thurman Davis Grain 
Co., (Mo. A.) 226 SW 84. 


Quantity of goods delivered see in- 
fra §§ 373-391. : 


14. U. S—Gunderson v. Brey, 210 
Fed. 401, 127 CCA 133; Empire State 
Phosphate Co. v. Heller, 61 Fed. 280, 
9 CCA 504. 


Iowa.—Aller v. Pennell, 
537, 2 NW 385. 


- Kan.—Bates vy. Lyman, 35 Kan. 634, 
L2gP i338. 


51 Iowa 


Mass.—Collins v. Delaporte, 115 
Mass. 159. 
N. Y.—Stemmerman v. Kelly, 122 


App. Div. 669, 107 NYS 379. 

Quality of goods delivered see infra 
§§ 392-442 

15. See statutory provisions. 

[a] In Massachusetts, under St. 
(1908) c 287 § 44 subds 2, 3, pro- 
viding that if the seller delivers a 
larger quantity of goods than he con- 
tracted to sell, or goods which he 
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contracted to sell mixed with goods 
of a different description, the buyer 
may accept the goods included in, or 
in accordance with, the contract, and 
reject the rest, or may reject the 
whole, where the buyer of salt in 
bags was notified by the railroad of 
the arrival of a carload of salt, an 
amount larger than the buyer had 
contracted for, the tender was not a 
Sufficient performance of plaintiff's 
contract. Rock Glen Salt Co. v. Se- 
gal, 229 Mass. 115, 118 NE 239. 


16. Rich v. Maskovitz, 16 Oh. Cir. 
CE NGS: 4613 


17. Davis v. Adams, 18 Ala. 264; 
Lockhart v;-Bonsall, 77 Pa. 53; Cox 
v. Early, (Tex. Civ. A.) 1438 SW-:345; 
Ganson v. Madigan, 9 Wis. 146. 


[a] Delivery to person designated 
by buyer.—So where the buyer or- 
dered a machine to be delivered to A 
for him, and six machines exactly 
alike were delivered to A for six pur- 
chasers,’this was a sufficient tender, 
as it was not necessary that one 
particular one should be set apart 
for the buyer or marked with his 
name, he being offered the liberty to 
select any one of the six. Ganson vy. 
Madigan, 9 Wis. 146. 


18, Cox ve Warly. Chex, (Civ. o0A.) 
143 SW 345. 
19. Armstrong Vv. Willoughby, 


(Tex. Civ. A.) 251 SW* 346. 


20. 
pra. 


Duty to accept generally see infra 


§ 480 


21. Cash v. Hinkle, 36 Iowa 628; 
Croninger v. Crocker,’ 62 N.Y. .151; 
Flint v. Standard Rope, etc, , CO. oe 
App. Div. 459, 65 NYS 238; ‘Hoffman 
v. King, 58 Wis. 314,17 NW 136; Ry- 
lands v. Kreitman, 19 C. BLN. Ss. 351, 
Ils HCL: 351;"144 Reprint) 823. But 
see Beasley v. Lovel, 2 Oh. Dec. (Re- 
print) 378, 2 WestLMonth 551 (where 
the buyer ‘denied that any of the ani- 
mals tendered conformed to the con- 
tract and it was held that this re- 
lieved the seller of the duty of se- 
lecting and weighing, and was a good 
tender). 


Armstrong vy. Willoughby, su- 


22. Hawes v. Lawrence, 5 N. Y. 
Super. 193. 

23. Borrowman y. Free, 4 Q. B. D. 
500; Tetley v. Shand, 25 L. T. Rep. 


N. S. 658. 


24. Waiver of objections to tender 
see supra § 313. 

25. U. S.—Greenwood v. Watson, 
171 Fed. 619, 96 CCA 44 [certiorari 
den 215 U. S, 599, 30 SCt 400, 54 L. ed 
843]. 


[$§ 316-317 


buyer of the obligation to accept so much of the herd 
as conformed to the contract.?° 
requires the delivery of goods of a specified quality, 
a tender of a larger quantity of different grades from 
which the purchaser might with great. labor select 
the proper quantity of the specified quality, is not 
a sufficient tender.?? 


Modified tender. 
tity? or of a quality not conforming to the con- 
tract?* may be made good by a subsequent tender of 
proper quantity or quality. 


317] f. Waiver of, or Excuse for, Failure To 
The acts or omissions of the buyer may 
excuse the seller from making tender or waive the 
buyer’s right thereto,?° as where he fails to comply 
with provisions of the contract requiring him to spec- 
ify the size and style of articles wanted,?® or give 
directions as to the manufacture of goods,?7 or as 
to their shipment or delivery.?® 


But if the contract 


A tender of too large a quan- 


So, since the law 


Ill.—Bond v. Duntley Mfg. Co., 195 
Eile A. bZ6, 


Mich.—Goldsmith v. Stiglitz, 
Mich. 255, 200 NW 252. 


N. Y.—Gourd v. Healy, 206 INES ee 
423, 99 NE 1099. 


Wash.—Alaska Junk Co. v. McPher- 
son-Fenstamaker-Whitehouse Co., 123 
Wash. 254, 212 P 195. 


[a] Acts not constituting waiver. 
—Where a buyer’s agent requested 
further time to accept a delivery of 
securities purchased, which was de- 
nied, and on the date specified for 
completing the sale the buyer notified 
the seller that S was the buyer’s 
agent, but would communicate with 
the seller, there was no waiver of the 
seller’s obligation, to have the securi- 
ties at the place specified for the com- 
pletion of the sale in order to make a 
tender required to put the buyer in 
default. Greenwood v. Watson, 171 
Fed. 619, 96 CCA 421 [rev 164 Fed. 
294, and certiorari den 215 U. S. 599, 
30 SCt 400, 54 L. ed. 343]. 


[b] Evidence held sufficient to 
show that seller’s tender of such bal- —~ 
ance was waived by buyer’s rejection 
of the material prior to the last day 
for delivery. Alaska Junk Co. v. Mc- 
Pherson - Fenstamaker ~ Whitehouse 
Co.; 128 Washi254, 21.2 SP o195e5 


[c] Evidence held insufficient to 
excuse seller from making tender of 
performance. Bond v. Duntley Mfg. 
Coss LOS CITE SAGO. 


[d] Question for jury.—Goldsmith 
v. Stightz, 228 Mich. 255, 200 NW 252. 


26. George Delker Co. vy. Hess 
Sor Be etc., Co., 188 Fed. 647, 71 CCA 
he 


228 


27. Whitman v. Namquit Worsted 
Co., 206 Fed. 549 [aff 221 Fed. 49, 136 
CCA STS. 


[a] TIllustration.—Where a _  con- 
tract for the sale of yarn to be manu- 
factured contemplated that the buyer 
Should give specifications for spin- 
ning, which it failed to do, the seller 
was not bound to tender performance. 
Whitman v. Namquit Worsted Co., 
a yeiath, 549 [aff 221 Fed. 49, 186 CCA 

Tous 


23, Hettrick Mfg. Co. 'v.. Waxa- 
hachie Cotton Mills, 1 F. (2d) 913; 
Fisher Hydraulic: Stone, ete., Co. v. 


Warner, 188 Fed. 465 [rev on other 
grounds 233 Fed. 527, 147 CCA 413]; 
Thomas Gordon Malting Co. v. Bar- 
tels Brewing Co., 206 N. Y. 528, 100 
NE 461; Stefano Berizzi Co. v. "Raw 
Silk Trading Co., 214 App. Div. 205, 
212 NYS 20; Midland Linseed Prod- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 317] 


does not require the doing of a vain thing,?® no ten- 
der is necessary when the contract has been definitely 
repudiated by the buyer,®° as by a refusal to accept 
by insisting on delivery at 


delivery if tendered,** 


ucts Co. 'v. Viall, 213 App. Div. 92, 209 
NYS 572; Sarachen v. Wilson, 207 
App. Div. 768, 202 NYS 591 [rearg den 
208 App. Div. 826, 203 NYS 627, and 
aff 240 N. Y. 5638, 148 NE 706]; Metal- 
lograph Corp. v. Arma Engineering 
Co., 205 App. Div. 100, 199 NYS 347 
[app dism 236 N. Y. 675, 142 NE 331]; 
McDuffie v. Dilley, (Tex. Civ. A.) 115 
SW ‘612. 

[a] Thus, where buyer stopped de- 
livery and refused to give instructions 
for delivery of remainder, the seller 
was not required to make actual phys- 
ical tender of the undelivered portion. 
Thomas Gordon Malting Co. v. Bar- 


tels Brewing Co., 206 N. Y. 528, 100 
NE 461. 
29. Tennison v. Hanson, 142 Ark. 


550, 219 SW 26; Anderson v. Pan 
American Motors Corp., 232 Ill. A. 27. 


30. U. S.—Henry H. Cross Co. v. 
Texhoma Oil, ete., Co., 32 F. (2d) 442; 
James B. Berry’s Sons Co. v. Monark 
Gascline, etc., Co., 32 F. (2d) 74. 

Ark.—-Thos. Cox, ete., Mach. Co. v. 
Forshee, 96 Ark. 156, 131 SW 454. 

Ga.—Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586. ~ 


T1l.—Interocean Mercantile Corp. v. 
Sawyer Biscuit Co., 253 Ill. A. 551; 
National Importing, etc., Co. v. Bear, 
236 Ill. A. 426; Levy, etc., Motor Co. 
vy. City Motor Cab Co., 174 Ill. A. 20; 
Moyses v. Schendorf, 142 Ill. A. 293 
[aff 288 Ill. 232, 87 NE 401]. 

Iowa.—McCormick Harvesting 
Mach. Co. v. Markert, 107 Iowa 340, 78 
NW 33. 

Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 171 Ky. 783, 789, 188 SW 
847 [quot Cyc]; Swartz v. Woldert 
Grocery Co., 151 Ky. 743, 748, 152 SW 
934 [cit Cyc]; Bell v. Hatfield, 121 Ky. 
560, 89 SW 544, 2 LRANS 529. 

Mich.—Cate v. Michigan Coffee Co., 
229 Mich. 357, 201 NW 477. ~— 

Mo.—Wehmeier v. Yontz, 208 Mo. A. 
434, 235 SW 141; Stumpf v. Mueller, 
17 Mo. A. 2838. 

Mont.—Clifton v. Willson, 47 Mont. 
305, 1382 P 424. 

WN. Y.—Stokes v. Mackay, 147 N. Y. 
223, 41 NE 496; Doelger v. Battery 
Park Nat. Bank, 201 App. Div. 515, 
194 NYS 582; Ryan v. Perks, 199 App. 
Div. 112, -192, NYS 557; Baltimore, 
etc., R. Co. v. Lowenstein, 171 App. 
Div. 137, Ib7,NYS 5% Scott v- Miller, 
114 App. Div. 6, 99 NYS 609. 

Or.—Crosland v. Sloan, 123 Or. 243, 
261 P 701; Wigan v. La Follett, 84 Or. 
488, 165 P 579; Livesley v. Krebs Hop 
COOL OLA COL ees GL oil Od by 460; 
8 i I 2 WS 

Ss. C.—Clinton. Oil, etc., Co. v. .Car- 
penter, 113 S. C. 10, 101 SE 47. 

Tenn.—Lamborn v. Green, 150 Tenn. 
38, 262 SW 467. 1 

Tex.—Armstrong v. Willoughby, 
(Civ. A.) 251 SW 346, 348 [quot Cyc]. 

Va.—Wessel, Duval v. Crozet Coop- 
erage Co., 143 Va. 469, 130 SE 393; 
Carpenter v. Virginia-Carolina Chemi- 
cal Co., 98 Va. 177, 35 SE 358. 

Eng.—Withers v. Reynolds, 2 B. & 
Ad. 882, 22 ECL 870, 109 Reprint 1370. 

[a] Rule applied.—Seller, having 
ties ready for delivery when buyer 
repudiated the contract, must be re- 
garded as having executed the con- 
tract as to such ties, notwithstanding 
no tender. of ties was made to buyer. 
Hollandsworth v. William Mead Tie 
Go., 26 F. (2d) 33. 

[b] Repudiation after partial de- 
livery.—(1) Where a buyer of goods 
repudiated the contracts after partial 


- 
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delivery and refused to be bound 
thereby, it was not incumbent upon 
the seller to make a tender of the 
merchandise. Southern Upholstering 
Co. v. Lieberman, 27 Ga. A. 708, 109 
SE 509. (2) Actual tender is waived 
where buyer writes seller that goods 
already shipped are too narrow and 
directing cancellation of the balance 
of the order. Mills v. Knickerbocker 
Hat Co., 76 Misc. 446, 185 NYS 5. 

[c] Question for, jury.—In an ac- 
tion for damages for the breach of a 
contract for purchase of tobacco, buy- 
er’s repudiation with respect to one 
lot was for the jury. Gaines v. R. J. 
Reynolds Tobacco Co., 171 Ky. 783, 
188 SW 847. : 

[d] In California, (1) under Civ. 
Code § 1440, providing that if a party 
to another obligation notifies another 
that he will not perform, the latter 
is entitled to enforce the obligation 
without offering to perform any con- 
ditions on his part, a buyer’s repudia- 
tion of the contract of sale excuses 
the seller from the obligation to offer 
to deliver. San Francisco Iron, etc., 
Co. v. Sweet Steel Co., 23 F. (2d) 783; 
Clark v. United Fruit Distributing 
COs, 94 < Cale SAL AT S45 a (Ore. 13. 04s C2) 
Where, on the day after an agreement 
to purchase a machine from defend- 
ant, plaintiff definitely and finally re- 
fused to go on with the contract and 
demanded back, a payment made, de- 
fendant was not called upon to make 
any tender of the machine in the ab- 
sence of a retraction of the refusal in 
order to avoid a default on his part 
in the matter. Tomboy Gold, etc., 
Co. v. Marks, 185 Cal. 336, 197 P 94. 
(3) A restaurant purchaser’s aban- 
donment of the premises was a re- 
pudiation of the contract obviating 
the necessity of the vendor’s tender- 
ing. performance. Dickey v. Kuhn, 
(Cal. A.) 289 P 242. 

31. U. S.—Hollandsworth v. Wil- 
liam Mead Tie Co., 26 F. (2d) 33; San 
Francisco Iron, ete., Co. v. Sweet Steel 
Co., 23 F. (2d) 783; Lamborn v. Blatt- 
ner, 6 F. (2d).435 [certiorari den 269 
U. S. 564, 46 SCt 24, 70 L. ed. 414]; 
Armour v. Sherburne, 300 Fed. 81; 
Garcia, etc., Co. v. Washington Dehy- 
drated Food Co., 294 Fed. 765; Do- 
minion Phosphate Co. v. Lang, 278 
Fed. 159; Calhoun v. Vechio, 4 F. Cas. 
No. 2,310, 3 Wash. 165; Hughes v. U. 
S547 Ct, Cls 6435 Gibbons! vo Us S.j2 
531 421 [aff 8 Wall. 269, 19 L. ed. 


Ark.—Collier Commission Co. v. 
Wright, 165 Ark. 338, 264 SW 942; 
Kirchman v. Tuffli Bros. Pig Iron, 
etc., Co., 92. Ark. 111, 122 SW 239. 

Conn.—Torkomian v. Russell, 
Conn. 481, 97 A 760. 

Ga.—Scott v. Atlantic Wood, etc., 
Works, 8 Ga. A. 706, 70 SE 142. 

Ill—MecPherson v. Walker, 40 Ill. 
371; S. Ward Hamilton Co. v. Chan- 
neli, Chemical: Co., 242 11]. A. 3205 
Moyses v. Schendorf, 142 Ill. A. 293 
[aff 238 Ill. 232, 87 NE 401]. 


Iowa.—Port Huron Mach. Co. v. 
Hurto, 154 Iowa 435, 135 NW 31; 
Penns v. Riley, 83 Iowa 5038, 50 NW 

is 

Kan.—Grant v. Pendery, 
236. 

Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 171 Ky. 783, 789, 188 SW 
847 [quot Cyc]; Swartz v. Woldert 
Grocery Co., 151 Ky. 748, 748, 152 SW 
934 [cit Cyc]. 

La.—Terrell v. Alexandria Auto Co., 
12 La. A. 625, 125 S 757; Smith-Speng- 
ler Real Est. Agency v. Central Lou- 
isiana Motor Car Co., 1 La, A. 465, 


90 


15 Kan. 
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a place other than that named in the contract,*? by 
notice to the seller that the buyer is unable to accept 
and pay for the goods,** or by ceasing to do business 


Mass.—Bresky v. Rosenberg, 256 


Mass. 66, 152 NE 347. 
Minn.—Roberts v. Mazeppa Mill 
Co., 30 Minn. 4138, 15 NW 680. 
Mont.—Clifton v. Willson, 47 Mont. 
305, 1382 P 424. 


Nebr.—Lapham v. Bossemeyer, 5 
Nebr. (Unoff.) 343, 98 NW 699. 


N. Y.—Windmuller v. Pope, 107 N. 
Y. 674, 14 NE 436; Sarachen v. Wil- 
son, 207 App. Div. 768, 202 NYS 591 
[rearg den 208 App. Div. 826, 203 NYS 
627]; Baltimore, ete., R. Co. v. Low- 
enstein,, 171, App.) -Div.- 13%, 157 NYS 
5; Kiley v. Lee Canning Co., 105 App. 
Div. 633, 98 NYS 986; Van Sickle v. 
Nester, 34 Hun 64; Cunningham v. 
Judson, 30 Hun 63 [rev on other 
grounds 100 N. Y. 179, 2. NE 915]; 
Riegal Sack Co. v. Tidewater Port- 
land Cement Co., 95 Misc. 202, 158 
NYS 954; Vaupell v. Woodward, 2 
Sandf. Ch. 143. 

Oh.—Beasley v. Lovel, 2 Oh. Dec. 
(Reprint) 378, 2 WestLMonth 551. 

Okl.—Tyler Grocery Co. v. Griffin 
Grocery Co., 96 Okl. 9, 219 P 679. 


S. D.—Gleckler v. Slavens, 5 S. D. 
364, 59 NW 323. 


Tex.—Armstrong vy. Willoughby, 
(Civ. A.) 251 SW 346, 348 [quot Cyc}. 

Wis.—Washburn-Crosby Co. v. An- 
tin, 177 Wis. 487, 188 NW 475. 


Wyo.—Western Alfalfa Milling Co. 
v. Dunn, 31 Wyo. 91, 223 P 221. 


[a] Where seller offered to deliver 
at buyers’ place of business, and the 
buyers declined the offer, the sellers 
were not bound actually to carry the 
goods there. Scott v. Atlanta Wood, 
etc., Novelty Works, 8 Ga. A. 706, 70 
SE 142. 

[b] Rule applied.—(1) Where a 
buyer of sugar wrote the seller that 
because of delay in delivery it was not 
further interested, and had its attor- 
neys notify seller that the contract 
was terminated and that it would not 
accept the sugar, there was a repudia- 
tion of the contract, and waiver of 
right to insist on tender. Lamborn v. 
Log Cabin Products Co., 291 Fed. 435. 
(2)) Where defendant contracted for 
the purchase of coal, to be shipped 
on its orders, notification of the sell- 
er in response to a request for ship- 
ping orders that it would take no more 
coal unless and until a manufacturing 
plant reopened, and that it would no- 
tify seller, if it did so, which it never 
did, was a repudiation of the contract 
which rendered further tender of 
shipments unnecessary. Reliance 
Coal, ete., Co. v. Brydon, 286 Fed. 827. 
(3) Where a contract for the pur- 
chase of wheat contained a provision 
that to make valid tender bill of lad- 
ing should be proffered, seller need 
not make a formal tender, where the 
buyer had notified it not to ship the 
wheat, and that it would not accept 
the same or honor drafts. Kemper 
Grain Co. v. Farmers’ Grain, etc., Co., 
99.Kan. 712, 163 P 450. (4) Actual 
tender of goods sold is waived by the 
buyer writing the seller that those al- 
ready shipped are too narrow, and di- 
recting cancellation of the balance of 
the order, and thereafter inspecting 
at the seller’s place of business the 
goods constituting such balance, and 
rejecting them as too narrow. Mills 
v. Knickerbocker Hat Co., 76 Misc. 
446. 135 NYS 5. 

32. Wester v. Casein Co. of Ameri- 
ca, 206 N. Y. 506, 100 NE 488, AnnCas 
1914B 377. 

33. Ark.—Tennison vy. Hanson, 142 
Ark. 550, 219 SW 26. 


Cal.—Levy v. Larson, 61 Cal. A. 754, 
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and putting the same into the hands of a receiver.*# 
A refusal of part of the goods when tendered in ac- 
cordance with the contract relieves the buyer from 
making further tender of goods to be subsequently 
delivered,*® it being sufficient to show that he is 
ready, able, and willing to comply with his con- 
And it has been held that where the con- 
tract of sale is to deliver a definite quantity of goods 
during a year’s time, a certain number of carloads 
to be shipped each month on orders given by the pur- 
chaser, and the purchaser fails to give orders for a 
number of carloads, it is prima facie not necessary 
for the seller in order to save himself from being in 
default to tender such carloads at the purchaser’s 
But where the re- 
pudiation of the contract is not acquiesced in by the 
seller,?® or the buyer withdraws his repudiation be- 


tract.?® 


residence or place of business.** 


215 P 918. 

Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 171 Ky. 7838, 789, 188 SW 
847 [quot Cyc]. 


N. Y.—Hayden v. De Mets, 34 N. Y. 
Super. 344 [aff 53 N. Y. 426]. 
Tex.—Armstrong v. Willoughby, 


(Civ. A.) 251 SW 346, 348 [quot Cyc]. 


34. Anderson v. Pan American Mo- 
tors Corp.,.232 Ill. A. 27. 


35. Oden-Elliott Lumber Co. v. 
Daniel-Gaddis Lumber Co., 210 Ala. 
582, 98 S 730; Rosengrant v. Finklea, 
208 Ala. (401,94. S 543;. Cossins .v: 
Hershel California Fruit Products Co., 
(Cal. A.) 284 P 1088; Doelger v. Bat- 
tery Park Nat. Bank, 201 App. Div. 
515, 194 NYS 582. 

[a] Rule applied.—Where at the 
buyer’s instance a bank issued an ir- 
revocable letter of credit, payable 
against bills of lading on shipments 
of steel bars by the seller, and the 
bank, at the request of the buyer, re- 
fused payment on a carload of the 
goods ordered, the repudiation by the 
bank of the letter of credit excused 
the seller from making tender of the 
balance of the goods. Doelger v. Bat- 
tery Park Nat. Bank, 201 App. Div. 
515, 194 NYS 582. 

36. Rosengrant v. Finklea, 208 Ala. 
401, 94 S 543. 


37. Seligman v. Beecher, 36 Pa. Su- 
per. 475. 

38. Home Pattern Co. v. W. W. 
Mertz Co., 86 Conn. 494, 86 A 19. 


39. Southern Sawmill Co. v. Herz- 
field, 35 Ga. A. 206, 132 SE 264. 


40. Under c. i. f. contract see in- 
fra § 479. 

41. U. S.—Hatch v. Standard Oil 
Co., 100 U. S. 124, 25 L. ed. 554; Ko- 
komo Steel, etc., Co. v. Republic of 
France, 268 Fed. 917 [certiorari den 
954 U.S. 657, 41 SCt 320, 65 L. ed. 461, 
and cit Cyc]. 

Ga.--Sun Maid Raisin Growers v. 
La Grange Grocery Co., 33 Ga. A. 440, 
126 SE 850. 

Iowa.—Cash vy. Hinkle, 36 Iowa 623. 

Ky.—Eversole v. Wilson, 123 SW 
1196. 

La.—F. J. Lewis Mfg. Co. v. Ameri- 
ean Creosote Works, 150 La. 194, 90 
S 566; Benton v. Bidault, 6 La. Ann. 
30; Lincoln.v. Visoso, 3 Mart. N. S. 
325. 

Me.—Savage Mfg. Co. v. Armstrong, 
19 Me. 147; Howard v. Miner, 20 Me. 
325. 

Mass.—Pillsbury Flour Mills Co. v. 
Bresky, 265 Mass. 591, 164 NE 469. 

Nebr.—Neimeyer Lumber Co. v. 
Burlington, etc., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 


SALES 


delivery. 


N. Y.—Tinsley v. Weidinger, 15 
Daly 534, 8 NYS 476 [aff 7 NYS 260, 
and aff 130 N. Y. 676, 29 NE 1035]; 
Dreyfus vy. Raritan Chemical Worxs, 
107 Mise. 369, 176 NYS 614; Hepke v. 
Schmalholz, 7 NYS 67. 

Okl.—Lodwick Lumber Co. v. EH. A. 
Butt Lumber Co., 35 Okl. 797, 131 P 
917. 

Pa.—Millard v. Morse, 32 Ga. 506; 
American Steel Foundries vy. Metal 
Products Co., 74 Pa. Super. 505. 


R. I.—Rhode Island Malleable Iron 
Works v. Nut Lock Co., 103 A 1036. 


Tenn.—Clark v. Cuson, 3 Head 55. 


Tex.—Daniel-Miller Co. vy. Roper, 
(Civ. A.) 270 SW 1087; Dallas Waste 
Mills v. HBarly-Foster Co., (Civ. A.) 


218 SW 515. 


Wis.—Lincoln v. Charles Ashuler 
Mfg. Co., 142 Wis. 475, 125 NW 908, 
28 LRANS 780. 


Can.—Goderich v. Holmes, 32 Can. 
SMCS Zid. 


Ont.—Geddes v. American Nat. Red 
Cross, 47 Ont. L. 163. 


Sask.—Ontario Wind Engine, etc., 
Co. v. Malfaire, 3 Sask. L. 215. 


[a] Delivery on certain premises. 
—(1) A contract to deliver coal “into 
the shed at pumping station or 
grounds adjacent thereto” is not com- 
plied with by delivering the coal ona 
dock eighty feet from the coal shed 
and separated from it by a _ road, 
Goderich v. Holmes, 32 Can. S. C. 211. 
(2) Where buyer had agreed to buy 
all castings offered it by seller under 
agreement that seller was to trans- 
port them to storehouse for delivery, 
seller cannot recover for breach of 
contract upon buyer’s refusal to ac- 
cept castings when tendered at ship- 
ping room of buyer’s manufacturing 
plant and which had not been trans- 
ported to storehouse. Rhode Island 
Malleable Iron Works v. O. K. Nut 
Lock Co., (R. I.) 103 A 10386. 


42. See infra § 341. 


43. Kirkpatrick v. Alexander, 60 
Ind.* 95°" Clark ov. “Cuson,. 93) SHead 
(Tenn.) 55. 


44. Goldenberg v. Cutler, 189 App. 
Div. 489, 178 NYS 522. 

45. U. S.—Norton Iron Works v. 
Standard Slag Co., 13 F. (2d) 622. 

Ala.—Central of Georgia R. Co. v. 
Isbell, 198 Ala. 469, 73 S 648. 

Cal.—Kirkpatrick v. Pye, 59 Cal. A. 
125, 210 P 438. 

Conn,.—Alderman Bros. v. Westing- 
house Air Brake Co., 92 Conn. 419, 1038 
A 267. 

Ind. T.—Baird Bros. v, 
Ind. T. 38, 89 SW 648. 

Nebr.—Carter v. Roberts, 85 Nebr. 


Pract wo 


fore the time set for performaneé,*® 
bound to tender performance at the time fixed for 


[§ 318] 6. Place of Delivery*°— 
Designated. Under a contract of sale which provides 
for delivery at a specified place, a delivery at such 
place must be made to constitute performance on the 
seller’s part and fix the liability of the buyer,*! un- 
less the provision is waived by the buyer;*? and it 
is not sufficient that the goods are ready for delivery 
at another place near by.*? 
ment,” when designated by the contract, is a condi- 
tion precedent which must be complied with to con- 
stitute performance by the seller.*4 
of the parties as gathered from the terms of the con- 
tract governs in determining the place of delivery,*® 
and delivery at the buyer’s place of business or resi- 


[§§ 317-318 


the seller is 


a. When Place 


So the place of “ship- 


The intention 


x 
480, 124 NW 94. 


N. Y.—Robinson v. La’ Marsh, 179 
App. Div. 709, 167 NYS 233; Seaver 
v. Lindsay Light Cosma tk Misc. 5538, 
182 NYS 30 [rev on other grounds 196 
App. Div. 397, 187 NYS 622 (motion 
to dism app den 232 N. Y. 498 mem, 
1384 NE 545 mem, and rev 233 N. Y. 
273, 135 NE 329 [rearg den 233 N. Y. 
646. mem, 135 NE 953 mem))]. 


[a] Contracts construed.—(1) A 
contract for the sale of slag, to be 
paid for in pits to which a trough ran 
from the seller’s furnace, contemplat- 
ed acceptance of the slag in the pits, 
and did not require the buyer to pay 
the cost of keeping the trough open. 
Norton Iron Works v. Standard Slag 
Cos, tase Bi (2 a) 6225 C2) Contract to 
furnish cross-ties to railroad was held 
to contemplate that the ties should 
be produced within a radius of desig- 
nated points, to be delivered to the 
road on its right of way when prac- 
ticable, but that they might be de- 
livered on the right of way of other 
immediately connecting lines of rail- 
way in same territory. Central of 
Georgia R. Co. v. Isbell, 198 Ala. 469, 
73 S 648. (3) Where a Sacramento 
buyer contracted with the seller to 
purchase lug boxes at a price fixed on 
the Sacramento freight rate, and the 
entire order was to be completed with- 
in the next forty days, the boxes be- 
ing intended for use in packing fruit, 
and having been resold by buyer, the 
entire order was to be delivered to 
Sacramento or to other place directed 
by plaintiff within forty days from 
date of contract. Kirkpatrick v. Pye, 
HOCalrAv. 1252.0) maa ase 


[b] Option to make other delivery. 
—Where the contract for the sale of 
ice. stipulated that at least three 
fourths of the quantity sold should 
be stored in designated houses, the 
ice to become defendant’s property 
when cut, provided, however, that 
plaintiff should have a right ‘‘to make 
up the quantity to be delivered as 
aforesaid by purchase or otherwise,” 
indemnifying defendant for any addi- 
tional expense occasioned thereby, 
any ice purchased under the proviso 
need not be stored in such houses, 
but might be delivered elsewhere, the 
seller paying any additional expense 
thereby caused. Fisher v. Newark 
City Ice Co., 62 Fed. 569, 10 CCA 546. 


{c] Designation in alternative.— 
Where a contract of sale specified 
that delivery should be made to a cer- 
tain railway, which ran through two 
places, where the sellers maintained 
their business office and factory re- 
spectively, delivery to the railway at 
the factory, instead of at the place 


where the sellers’ business office was .- 


located, constituted a sufficient deliv- 
ery under the contract. Baird v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 318-319] 


dence may be implied from the terms of a contract 
for the sale of goods “delivered.’’*® 
the goods are to be shipped to a particular place does 
not show that the seller,is to deliver them at such 
Generally the fact that the goods are to be 
inspected or weighed at another place will not affect 
the rule;*® but the rule is subject to exception when 
the right to inspect carries with it the right to re- 
ject,*® or other circumstances render it necessary to 
construe the contract as providing for delivery at 
the place of inspecting and measuring.®® <A contract 
to deliver at a warehouse does not require the seller 
to put the goods in the warehouse*! and a contract to 
deliver wheat at a specified city cannot be construed, 
as a matter of law, to require delivery in elevators at 
Delivery at the designated place is 
sufficient performance by the seller, even though the 
buyer is not there to receive the goods.*% 
seller performs his contract where he continues to. 
ship installments of goods to the buyer’s business 


place.*? 


such eity.°? 


Pratt, 6 Ind. T. 38, 89 SW 648. 


46. Hart v. Hammett Grocer Co., 
132 Ark. 197, 200 SW 795; Fort v. 
Cummins, 74 Ind. A. 18, 128 NE 624; 
Mayo v. J. L. Price Brokerage Co., 
(Mo. A.) 218 SW 932. 

[a] TIllustrations.—(1) When plain- 
tiffs accepted defendant’s telegrams 
from his place of business offering 
to sell plaintiffs two cars of potatoes 
at a named price “delivered,” the con- 
tract required delivery at plaintiffs’ 
place of business. : 


Price Brokerage Co., (Mo A.) 218 
SW 932. (2) Where a telegram re- 
quested the price of potatoes “de- 


livered,’’ and, answering telegram and 
subsequent telegrams, included the 
word “delivered,” there was a com- 
plete contract as to place of deliv- 
ery; that being the place from which 
the initial telegram was sent. Fort 
v. Cummins, 74 Ind. A. 18, 128 NE 
624. 

47. Robert McLane Co. v. Swerne- 
mann, (Tex. Civ. A.) 189 SW 282. 

43... Watson Coal, — ete:, “Co. iv: 
James, 72 Iowa 184, 338 NW 622; 
McKee v. Wild, 52 Nebr. 9, 71 NW 
958; Diehl v. McCormick, 143 Pa. 584, 
22 A 1033. 

Right of inspection generally see 
infra § 407. 


49. Lesser v. Perkins, 4 NYS 53 
[aff 123 N. Y. 629, 25 NE 952]. 

50. Western Mill, etc., Co. Vv. 
Blanchard, 1 Wash. 230, 23 P 839. 

51... Duckham,v. (Smith,b: 1. B. 
Mon. (Ky.) 372. 

jo aCamerony. Millie-etcs COD = ve 
Chas. F. Orthwein’s Sons, 120 Fed. 


463, 56 CCA 613. 


53. Dreyfus v. Raritan Chemical 
Works, 107 Misc. 369, 176 NYS 614. 


54. Lawyers Co-op. Pub. Co. v. 
Middlebrooks, 40 Ga. A. 356, 149 SE 
716. 


55. J. H.:'Labarre Co. v. Cross- 
man, 100 App. Div. 499, 92 NYS 565 
[aff 184 N. Y. 586 mem, 77 NE -1189 
mem]; Lockhart v. Bonsall, 77 Pa. 
Bar 

56. U. S.—Hatch v. Standard Oil 
GCo., 100 Us S. 124, 25 L. ed. 554; Sal- 
mon v. Helena Box Co., 147 Fed. 408, 
77 CCA 586. 

Cal.—Mattingly v. Roach, 84 Cal. 
20m cio) bs pli dT. 

Ga.—Harley Hardware Co. v. Harry 
S. Lafond Co., 28 Ga. A. 584, 112 SE 
394; Baxley Tie Co. v. Simpson, 1 

Ga. A. 670, 57 SE 1090. 


Ill.—Smith v. Gillett, 50 Ill. 290; 
Bosworth v. Frankberger, 15 Ill. 508. 
Ind.—Bailey v. Ricketts, 4 Ind. 488; 
Indianapolis Abattoir Co. v, Penn 


SALES 


The fact that 


General. 


And a 


Beef Co., 83 Ind. A. 144, 144 NE 573, 
145 NE 10. 

Ky.—Buckley v. Frankfort, 44 SW 
139, 19 KyL 1667. 

La.—Kenner v. Allen, 1 McG. 214. 

Minn.—-Janney v. Sleeper, 30 Minn. 
473, 16 NW 365. And see J. I. Case 
Threshing Mach, Co. v. Bargabos, 143 
Minn. 8, 172 NW 882 (applying Uni- 
form Sales Act [L. (1917) c 465 § 
43], which affirmed the common-law 
rule, to delivery of machinery situ- 
ated on farm of a third person). 

Mo.—Pratt v. Schreiber, 213 Mo. 
A. 268, 249 SW 449; Woldert Gro- 
cery Co. v. Pillman, 191 Mo. A. 15, 
176 SW 457. 

N. Y.—Gray v. Walton, 107 N: Y. 
25414 NR Lot att 52 N.Y.) super. 


534]; Scott v. Miller, 114 App. Div. 
6, 99 NYS 609; Bronson v. Gleason, 
7 Barb. 472. 


Okl.—Lodwick Lumber Co. v. E. A. 
Butt Lumber. Co., 35 Okl. 797, 131 
P 917; Drumm-Flato Commn. Co. v. 
Edmisson, 17 Okl. 344, 87 P 311 [aff 
208 U. S. 534, 28 SCt 367, 52 L. ed. 
606]. 

Or.—Mann v. Flynn, 62 Or. 465, 125 

ipa? TA. 
Tex.—Industrial Lumber Co. v. 
Northride Lumber, etc., Co., (Civ. A.) 
254 SW 512; Robert McLane Co. v. 
Swernemann, (Civ. A.) 189 SW 282. 


Wash.—Nelson v. Imperial Trading 
Co., 69 Wash. 442, 125 P 777. 


Sask.—Collins v. Wilson, 16 Sask. 
198, 70 DomLR 642, [1922] 3 West 
Wkly 1086. 

57. U. S%—Kokomo Steel, etc., Co. 
v. Republic of France, 268 Fed. 917 
[certiorari den 254 U. S. 657, 41 SCt 
320, 65 L. ed. 461, and cit Cyc]; Neer 
v. Lang, 252 Fed. 575, 164 CCA 491. 


Conn.—Bridgeport Hardware Mfg. 
om v. Bouniol, 89 Conn. 254, 93 A 
74, 

Ind.—Bailey v. Ricketts, 4 Ind. 488. 
Sect gate Vv.’ Patton, 2 Bibb 
280. 

Mass.—Fechteler v. Whittemore, 


205 Mass. 6, 91 NE 155. 


Minn.—Janney v. Sleeper, 30 Minn. 
473, 16 NW 365. 


Mo.—Smith v. Shell, 82 Mo. 215, 
52 AmR 365; Pratt v. Schreiber, 213 
Mo. A. 268, 249 SW 449; Woldert Gro- 
cery Co. v. Pillman, 191 Mo. A. 15, 
176 SW 457. 


N. J.—Dordoni v. Hughes, 83 N. 
Jean sod,e8o. A pbs Grueniv.) Ohl: 
81-N. JtL, 626, 80 A 547. 

N. Y.—E. W. Bliss Co. v. U. S: 
Incandescent Gas Light Co., 149 N. 
Y. 300, 43 NE 859; Miller v. EH. M. 
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address without knowledge that the latter has aban- 
‘doned such place of business.°* 


If delivery at designated place is impossible, 
through no fault of the seller, he may make the best 
delivery possible.°® 


[§ 319] b. When Place Not Designated—(1) In 
In the absence of any provision in the 
contract fixing a place for delivery, the general rule 
is that the delivery shall be made at the place where 
the goods are at the time of the sale,** and this will 
usually be the place of business of the seller,°’ or of 
manufacture,°® or of shipment if the goods are to 
be delivered by ecarrier;°® 
changed by a requirement that the seller place the 
goods on cars and prepay the freight,®°° or by the 
fact that the seller has not the goods on hand at his 
place of business at the time of the sale, but has to 
procure them elsewhere in order to fulfill the con- 
tract.°1 . If the buyer is to remove the goods, the 


and the rule is not 


Sergeant Co., 191 App. Div. 814, 182 
NYS 382 [app dism 229: IN, ¥: r 
129 NE 927]; Gross v. Ajello, 132 
App.) Div, 25; 116 NYS’ 3805) GScott 
v. Miller, 114 App. Div. 6, 99 NYS 
609; Bronson v. Gleason, 7 Barb. 472; 
Schiff v. Winton Motor Car Co., 90 
Mise. 590, 153 NYS 961; Halvordson 
v. Grossman, 107 NYS 627; Good- 
win v. Holbrook, 4 Wend. 377. 


Pa.—Sussman Bros. v. Meier, 
Pa. Super. 78. 


R. I.—Lee v. Northway Motor Sales 
Cot lalgeAs 42.5. 


_ [a] Ilustration.—Where no place 
is specified for delivery of a portrait 
to be painted, the place of deliv- 
ery of the: portrait- is the artist’s 
studio. Scott v. Miller, 114 App. Div. 
6, 99 NYS 609. 


[b] Uniform Sales Act.—(1) In 
New York the Uniform Sales* Act, 
affirming the common-law rule, pro- 
vides that, apart from any contract 
express or implied, or usage of trade 
to the contrary, the place of deliv- 
ery is the seller’s place of business 
if he has one, and if not, his resi- 
dence, but that on sale of specific 
goods which to the knowledge of the 
parties at the time of sale were in 
some other place, then that place is 


80 


the place of delivery. Personal 
Prop. L. § 124 (L. [1909] c¢ 45, as 
added by L. (1911) e¢ 571. (2) The 


is permissi- 
ble. Hubbard v. Rockaway Lunch 
Co., 31, Mis¢...53,0225° NYS'638e4@3) 
The act has been applied to the sale 
of German marks. Zimmerman v. 
Roessler, etc., Chemical Co., 240 N. 
Y. 501, 148 NE 659. (4) Under the 
statute a canal boat was the place 
of delivery of potatoes thereon, when 
the parties to a sale of the potatoes 
knew where they were. Flanigan v. 
a OER ADS 117 Misc.* 617,191 NYS 


Leeds v. Bredall, 2 Rob. (La.) 
105; Janney v. Sleeper, 30 Minn. 473, 
LO NIWe S65. We Bliss "Co. ivan Us: 
S. Incandescent Gas Light Co., 149 
N. Y. 300, 43 NE 859; Dressler-Beard 
Mfg. Co. v. Winter Garden Co., 158 
NYS 875; Swanke v. McCarty, 81 
Wis. 109, 51 NW 92. 


59. See infra §§ 322, 323. 

60. Kokomo Steel, etc., Co. v. Re- 
public of France, 268 Fed. 917 [cer- 
tiorari den 254 U. S. 657, 41 SCt 320, 
65 L. ed. 461). f 

Delivery to carrier generally see 
infra $132.2. 

61. Janney v. 


Sleeper, 30 Minn, 
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place of delivery is the premises of the seller;°? and 
where goods are ordered through a foreign agent, and: 
the custom of the trade makes the place of purchase 
the place of delivery, the contract will be so con- 
So if the buyer, without objection, accepts 
a large portion of the goods at the seller’s factory, 
such act fixes that as the place of delivery in the 
absence of any provision in the contract.®* 


Where some of the articles 
delivered to the buyer are unsuitable, and others are 
ordered by the seller from the manufacturer, the 
buyer has a right to have the new articles delivered 
at the seller’s place of business, on returning to him 


strued.®? 


Substituted goods. 


those which are unsuitable.®® 


[§ 320] (2) Exceptions to, and Qualification of, 
Rule. To the general rule that in the absence of any 
designation of the place of delivery in the contract, 
the goods are deliverable at the place where they 
are at the time the contract was made,°® there are 
some exceptions and eases to the contrary,®* depend- 
ing usually on the circumstances of the case.°* 


473, 16 NW 3:65; Lodwick Lumber 


Co. v. EB. A. Butt Lumber Co., 35 
Ok 797%, 131 Pi otis 
62. Gray v. Walton, 107 N. Y. 254, 


14 NE 191. : 

63. Lowenstein v. Bennet, 19 Oh. 
Cir. Ct. 616, 10 Oh. Cir. Dec. 530. 

64. Scott v. Atlanta Wood, etc., 
st eulaes Works, 8 Ga. A. 706, 70 SE 
142. 

65. Hillman MHardware Co. v. 
Dietz, 200 Mich. 591, 166 NW 836. 
66. See supra § 319. ‘ 

67. Lifschitz v. Rittner, 4 Que. 
Pr. 311 (in the absence of agreement 
to the contrary, goods sold _ should 
be delivered and the price paid at the 
domicile of the buyer). And see in- 

fra text and notes 68-76. 


68. Indianapolis Abattoir Co. v. 


Penn Beef Co., 83 Ind. A. 144, 144 NE 
573, 145 NE 10. 


{a] Thus, while the place of de- 
livery, in the absence of designa- 
tion in the contract; is generally 


where the goods were at the time 
of sale, contracts confirmed and con- 
summated in Philadelphia with a cor- 
poration domiciled there through its 
agents therein were Pennsylvania 
contracts, requiring delivery in Phil- 
adelphia, where the place of the prop- 
erty at the time of sale did not ap- 
pear, and the seller’s residence was 
not named. Indianapolis Abattoir Co. 
v. Penn Beef Co., 83 Ind. A. 144, 144 
NE 573, 145 NE 10.. 


69. Williams v. Adams, 3 Sneed 
(Tenn.) 359; Industrial Lumber Co. 
v. Northside Lumber, etc., Co.; (Tex. 
Civ. A.) 254 SW 512. 


70. Industrial Lumber. Co. v. 
Northside Lumber, etc.,. Co., (Tex. 
Civ. A.) 254 SW 512; Blenner v. Vim 
Motor Wruck Co., 136, Vai,-189, 117 
SE 834. 

71. Gruen v. Ohl, 81\N. J. L. 626, 
80 A 547. 

72. See statutory provisions. 

[a] In Georgia, under Civ. Code 
(1910) § 4328, providing that if no 
place of delivery is agreed on, the 
goods must be carried to the buy- 
er, a contract of sale providing for 
delivery at a mill, when the sell- 
er had no mill, was so indefinite 
that there was no agreement at all 
on.that point, and the place of de- 
livery would be fixed by the_stat- 
ute. Mendel v. Converse, 30 Ga, A. 
549, 118 SE 586. 

[b] In Iowa, under Code § 2098, 
providing that where a contract for 
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ery.71 
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rule does not apply where, by a custom of the trade®?® 
or a previous course of dealing?® the goods are de- 
liverable elsewhere. 
at the time of sale, in another place, to the knowledge 
of the parties, such other place is the place of deliv- 
The rule may also be changed by statute’? 
or by an understanding of the parties, or by infer- 
ence arising from their acts, that delivery shall be 
made at the buyer’s place of business or warehouse.‘ 
And in some eases it has been held that if no place 
of delivery is specified, but the time of delivery is 
fixed, and the goods are portable, the place of deliv- 
ery is the residence’of the buyer’? or his place of 


And where specific goods are, 


business,*® but that if the goods are bulky and cum- 


The 
\ 


payment or delivery of property ‘does 
not fix a place of payment” the maker 
may tender the property at the place 
where the payee resides, or did re- 
Side at the time the contract was 
made, the place of delivery of cat- 
tle sold is at the residence of the 
buyer where no place of delivery is 
fixed. Holtz v. Peterson, 98 Iowa 
741, 62 NW 19. 


73. Miss.—Williams v. Hardee, 140 


Miss. 155, 106 S 17 


N. J.—Dordoni v. Hughes, 83 N. 
ds Ln 359, 85, A 3538;) Miela vo Runk, 
22 AN eadig Lae ae 
nee Y.—Bronson vy. Gleason, 7 Barb. 


Tenn.—Williams v. 
Sneed 359. 


Wis.—McLaughlin v. Marston, 78 
Wis. 670, 47 NW 1058. 


[a] Tfllustration.—Although the 
contract expressly set out only the 
time for delivery, the place of deliv- 
ery is sufficiently fixed as the buyer’s 
place of business in the town in 
which both parties lived, so as to 
put the seller in default for not ten- 
dering delivery there of the balance 
of the cotton sold, by evidence that 
the parties treated that as the place 
of delivery, the part of the cotton 
which was delivered having been 
there delivered. Williams v. Har- 
dee, 140 Miss, 155, 106 S 17. 


74. La Farge v. Rickert, 5 Wend. 
CN. Y;) 187, 21 AmD-» 209; Barr v. 
Myers, 3 Watts & S. (Pa.) 295. 


Adams, 3 


75. Barr v. Meyers, supra. 
76. See infra § 321. 
77. U. S.—Wickham, etc., Coal Co. 


v. Evans Coal Co., 278 Fed. 506. 


Cal.—Briggs v. Pacific Trading 
Co., 193 Cal.i325, 228 P 949, 


N. Y.—Liondale Mercantile Co. v. 


ee 197 App. Div. 345, 188 NYS 
N. C.—Buie v. Browne, 28 N. C, 404. 
Eng.—kKnox v. Mayne, Ir. R. 7 C. 
Li 557. 
And see Slaughter v. Moore, 17 


Tex. Civ. A. 233, 42 SW 372 (holding 
that a contract for the sale of cat- 
tle in pasture, providing that the pur- 
chaser has the right to have the cat- 
tle delivered at M or at C, and that 
the cattle are to be passed upon and 
graded at the pasture, and counted 
at C or M, at the purchaser’s option, 
gives the purchaser the privilege of 
receiving the cattle at the pasture). 


[a] MIllustrations.—(1) Where 


bersome, the seller is not obliged to carry them to 
the buyer, but before delivery should request the 
buyer to appoint a place of delivery.7® 


[§ 321] c. Appointment of Place. The contract 
may confer upon the buyer an absolute,*7 or lim- 
ited,*® right to designate the place of delivery, and 
in such ease if the buyer fails to make a designation 


both parties to a sales contract lived 
in the city of New York, the contract 
providing “Delivery at New York: 
When called for...f. o. b. New 
York,” the seller was required to de- 
liver the goods to any place within 
the city designated by the buyer, and 
the buyer was not obliged to call for 
the goods at the seller’s place of 
business. Liondale Mercantile Co. 
v. Gerber, 197 App. Div. 345, 188 NYS : 
825. (2) ‘Under a contract for the 
sale and purchase of one hundred 
ears of coal, to be delivered f. o. b. 
at the mine, “destination where or- 
dered,” the destination of the coal 
was a matter immaterial to the sell- 
er, and where it claimed that by rea- 
son of a car embargo it was unable 
to ship to a destination ordered, be- 
cause off the line of railroad on which 
its mine was located, the buyer had 
the right to designate another point 
of destination on such line and not 
affected by the embargo. Wickham,” 
etc., Coal Co. v. Evans Coal Co., 278 
Fed. 506. 


[b] Contracts construed.—(1) A 
contract evidenced by a letter from 
a California buyer to seller in Illi- 
nois, agreeing ‘“‘to buy’ wire “out- 
right and place same in warehouse, 
payment to be made against ware- 
house receipt or domestic or export 
bills of lading, as Such may be the 
case,” imposed on the buyer the duty 
of giving instructions as to where 
to make delivery, and the seller was 
not required to make tender or deliv- 
ery of the wire until buyer forward- 
ed instructions as to its destination. 
Briggs v. Pacific Trading Co., 193 
Cal. 325, 223 P 949. (2) The clause 
“ex dock New York,” in contract of 
sale, at two and one-eighth cents per 
pound ex dock New York, of goods to 
be shipped monthly from = seller’s 
works to such place as buyer might 
name, merely fixed the price as be- 
ing at that point, and did not desig- 
nate the place of delivery. Brown 
v. Raritan Chemical-Works, 188 App. 
Div. 578, 177 NYS 309. 


Tyee Weiseger v. Wheeler, 14 Wis. 

[a] Tllustration.—On a _ sale of 
pork “packed at Milwaukee or Chi- 
cago,” stipulating for delivery “at 


any warehouse in the city of Mil- 
waukee, or in the city of Chicago, 
which the [purchaser] may appoint,” 
the purchaser is limited to the ap- 
pointment of a warehouse in the 
same city in which the pork was 
packed. Weiseger v. Wheeler, 14 
is. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 321-322] 


the seller is excused.7® 


be delivered there.®° 


livery shall be made.’ 


Where the contract provides 
for delivery at any point having a certain rate, and 
the buyer, pursuant to a request for shipping direc- 
tions, names a point having’such rate, the goods must 
Where the contract fails to 
designate the place of delivery of bulky or cumber- 
some articles, it is the duty of the seller to ascertain 
from the buyer where he will receive them,’! a mere 
readiness to deliver being insufficient.8? 
tract provides in general terms that delivery is to 
be made in a certain city, the-buyer has the right to 
fix the particular place within such city where de- 
If the place of delivery is at 
the seller’s option, he must make the designation and 
notify the buyer in order to fix his liability;** and 
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time.®° 


If the con- 
[§ 322 


if delivery is to be made by a designated time he 


79. Cal.—Briggs v. Pacific Trad- 
ing. Co. 193" Cal. S25. -223° RP) 949: 


Ill.—Christy v. Stafford, 22 Ill. A. 
430 [aff 123 Ill. 463, 14 NE 680]. 
ene -—Mewherter v. Price, 11 Ind. 
eatatioa v. Bishop, 8 Dana 

Nichols, 5 Gray 


Mass.—Lueas vy. 
9. 


Minn.—Canney v. Brown, 40 Minn. 
461, 42 NW 354. 

N. Y.—Brown v. Raritan Chemical 
ap OtRe, 188 App. Div. 578, 177 NYS 
309. - 


W. Va.—Wiggin v. Marsh Lumber 
Cos 73 W.Va. 661; 91. SE 532. 
[a] Designation by assignee of 


the buyer is a sufficient designation. 
Mewherter vy. Price, 11 Ind. 199. 


Failure to give directions as to 
deliveries as excusing seller’s non- 
performance generally see infra § 
462. 


80. Allen v. Wolf River Lumber 
eit 169 Wis. 253, 172 NW 158, 9 ALR 


81. Hoyt v. Tapley, 121 Me. 239, 
116 A 559; Lincoln y. Gallagher, 79 
Me. 189, 8 A 883; Howard v. Miner, 
20 Me. 325; Bean v. Simpson, 16 Me. 
49; La Farge y. Rickert, 5 Wend. 
NE. SY ess, cl Amy S200 PA LLen sy. 
Woods, 24 Pa. 76; Barr v. Myers, 3 
Watts & S. (Pa.) 295; Mallory v. Ly- 


man, 4 Chandl. (Wis.) 143. 

$2. . Hoyt v. Tapley, 121 Me. 239, 
116 A 559; Bean v. Simpson, 16 Me. 
49. 

83. Stillwell v. Bowling, 36 Mo. 
10. ' 

84. C. C. Mengel, etc., Co. v. Han- 


dy Chocolate aear 10 F. (24) 293 [cer- 
tiorari den 271 U. S. 668 mem, 46 
SCt 483 et 70 L. ed. 1141 mem]; 
Weiseger v. Wheeler, 16 Wis. 492. 


fa] Exercise of option.—Under a 
contract for the sale of cocoa from 
a vessel from the Gold Coast or from 
a warehouse at the port of destina- 
tion, the seller had the right to 
choose, within contract time, the 
mode of delivery, and tender from a 
vessel, properly refused because of 
quality, was not an election, preclud- 
ing subsequent seasonable tender 
from the warehouse. C. C. Mengel, 
etc., Co. v. Handy Chocolate Co., 10 
F. (2d) 298 [certiorari den 271 in utsy 
668 mem, 46 S. Ct. 483 mem, 70 L. ed. 
1141 mem]. 


85. Mueller v. Pels, 94 Ill. A. 353 
faff 192 Ill. 76, 61 NE 472]. 


86. West v. Newton, 9 N. Y. Super. 
277; Boyd v. Gunnison, 14 W. Va. 1. 

[a] What is reasonable time.—A 
designation within ten days after 
the making of the contract is within 
reasonable time. Boyd v. Gunnison, 
14 W. Va 

87. Morel v. Stearns, 43 Misc. 639, 


88 NYS 416; Lockhart v. Bonsall, 77 
Ra. 53. 
[a] Sufficiency of compliance.— 


(1) Where a contract to deliver five 
thousand barrels of oil at points on 
a railroad provides that the place of 
delivery shall be designated by the 
buyer, upon his designating a_sta- 
tion whose siding has not room to 
hold the requisite cars, the seller 
may properly put the oil on the near- 
est sidings, ready to be moved thith- 
er aS soon as room is made for it; 
and it is the buyer’s duty to be ready 
to receive and pay for the oil at the 
time stated in his notice. Lockhart 
v. Bonsall, 77 Pa. 538. (2) The mere 
arrival of goods at a wharf within 
the limits of a city, where delivery 
was to be made at a place therein 
to be designated by the buyers, does 
not constitute a delivery to the buy- 
ers, where they had designated a dif- 
ferent place of delivery. Morel v. 
Stearns, 43 Misc. 639, 88 NYS 416. 


88. Buie v. Browne, 28 N. C. 404. 
[a] Usage of trade.—Where, by 
usage, inspectors of lumber. are 


agents of both purchaser and seller, 
if an inspector deliver lumber at a 
different place from that designated 
by the purchaser, who refuses to 
receive it at the place where it is 
deposited, and the lumber is there de- 
stroyed by fire, the purchaser is not 
liable for the price to the seller, up- 
on whom the loss must fall. Buie 
v. Browne, 28 N. C. 404. 


Risk of loss or injury generally 
see infra §§ 371, 608-611. 


89. Choctaw, etc., R. Co. v. Colo- 
rado Fuel, etc., Co., 93 Fed, 742, 35 
COATS: 

90. As constituting delivery to 


buyer see infra § 364. 


Place of delivery under c. i. f. con- 
tract see infra § 479. 


91. U. S.—Pond Creek Mill, 
Co. v. Clark, 270 Fed. 482. 


Ala.—Gwin v. Hopkinsville Milling 
Co., 190 Ala. 346,67 S 382. 

T1l.—Peo. v. Steinhauer, 248 Ill. 46, 
93 NE 299; Missouri, etc., Coal Co. v. 
Pomeroy, 80 Ill. A, 144. 


Minn.—Mobile Fruit, ete., Co. v. 
McGuire, 81 Minn. 232, 88 NW 833. 


Mo.—Pratt v. Schreiber, 213 Mo. A. 
268, 249 SW 449; National Ware- 
house, etc., Co. v. Toomey, 144 Mo. 
A. 516, 129 SW 423 [op adopted 160 
Mo. A. 622, 140 SW 1196]. 


N. Y.—Seaver v. Lindsay Light Co., 
233 N Vn 24s. Loo Na ee). aCahenry, 
Pts Oo) ONG ay 348, 25 AmR 203 [rev 
40 N. Y. Super. 483]; Rodgers vy. 
Phillips, 40 N. Y. 519. : 


Okl.—Lodwick Lumber Co. v. E. A. 
Butt Lumber Co.; 35 Oke 797, 131 P 
917, 

Tex.—Alexander v. Herdenheimer, 
(Commn. A.) 221 SW 942 [rev (Civ. 
A.) 205 SW 458]; Sugarland Indus- 


etec., 


i, 
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must exercise his option within the time permitted.*° 
In any event, notice of the appointment of a place 
of delivery ‘must be given within a reasonable 
The seller must comply with the designation 
made by the buyer, so far as the circumstances will 
permit,*? and if he fails to do so, loss of the goods 
before proper delivery will fall upon the seller.*® 
Delivery at the place designated is, of course, a com- 
plete discharge of the seller’s obligation.*® 

| d. Delivery by Carrier?°—(1) In Gener- 
al. If delivery is made by carrier the place of ship- 
ment is ordinarily the place of delivery,®+ unless the 
contract provides, or by its terms shows an inten- - 
tion, that delivery is to be elsewhere,®”? as at the 
town or city where the buyer resides or does busi- 


tries v. Universal Mills, (Civ. A.) 275 


SW 406; Specialty Furniture Co. v. 
Kingsbury, (Civ. A.) 60 SW 1030. 

Wis.—Gehl Vv. Peycke Bros. 
Commn. Co., 158 Wis. 194, 149 NW 
275; Swanke v. McCarty, 81 Wis. 
109, 51 NW 92. 

And see infra § 364. 

[a] Illustrations.—(1) Where 


plaintiff, a lumber company, with its 
mills at A, contracted to sell and de- 
liver to defendants, a lumber com- 
pany with its yards at W, a car of 
lumber, the contract being silent on 
the subject, the place of delivery is 
at A. Lodwick Lumber Co. v. B. A. 
Butt Lumber Co., 35 Okl. 797, 131 P 
917. (2) A contract for the purchase 
of goods at H, to be shipped, a bill 
of lading to constitute delivery, fixed 
the place of delivery at H. Gwin v. 
Pee avails Milling Co., 190 Ala. 346, 


[b] Effect of Uniform Sales Law. 
—(1) Where written orders for the 
purchase of lumber called for price 
on cars at Westport, Essex county; 
with directions to ship to purchaser 
at Brooklyn, the place of delivery 
was in Essex county in view of Per- 
sonal Prop. L. § 127 subd 1, as added 


by L. (1911) e¢ 571, making delivery 
to carrier delivery to buyer, unless 
a contrary intent appears. Wood- 


land Lumber, ete., Co. v. Barnett, 185 
App. Div. 572, 173 NYS 4.” (2) Where 
the terms of a bill of sale stated that 
the goods are in Boston at the buy- 
er’s order, Boston, under Personal 
Prop. L. § 124’subd 1, is the place of 
delivery, and the seller is not bound 
to ship the goods to the buyer at 
New), Yorke J." J Little etes Coren: 
mae Pub. Co., 108 Mise. 14, 177 NYS 


92. 
ers v. LaGrange Grocery Co., 
Ga: A. 440, 126 SH 850. 


Ill.—Peo. v. Steinhauer, 
93 INET 2:99; 


Iowa.—Sedgwick v. Cottingham, 
ee 512, 6 NW 738. 


. Y.—Seaver v. Lindsay Light Co., 
233. 'N. WY.) 273,--135. NE 329. 


Tex.—Alexander v. Heidenheimer, 
(Commn. A.) 221 SW 942 [rev (Civ. 
A.) 205 SW 458]. 


{a] Delivery on sidetrack.—W here 
plaintiff contracted to ship defendant 
a car of wheat, to a certain point, 
where defendant was to take the 
wheat and haul it to his mill, and 
pay therefor when weighed on his 
scales at the mill, and the car was 
sidetracked by the railroad company 
at the point designated, where an un- 
usual freshet washed the car from 
the track on the night following its 
arrival, and the wheat was lost, there 
was a delivery of the wheat to defend- 
ant, and he was liable for the price. 
Sedgwick v. Cottingham, 54 Iowa 512, 
6 NW 738. 


Ga.—Sun Maid Raisin ano 
248 Ill. 46, 


54 
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ness,°* or at his place of business in such town or 
Where the town in which the buyer resides 
or does business is the place of delivery, delivery at 
the carrier’s station or terminal in that town,®® with 
notice to the buyer that the goods have 
is usually sufficient, although on the other hand, it 
has been held that notice of arrival need not. be giv- 
Thus a delivery ‘fon track” at a certain city is 
complete when the cars are left in the general receiv- 
ing yards, and it is not necessary that the cars 
should be placed on tracks running to the buyer’s 
But it has been held that if the con- 
tract is for delivery at a port generally, the buyer, if 
the whole cargo is consigned to him, has the option 
of designating the particular place for discharging 
Ordinarily when goods are to be 
shipped by the seller and at his expense, to the place 


city.°4 


en.°7 


warehouse.?§ 


the cargo.°® 


93. Conn.—Burn vy. Metropolitan 
Lumber Co., 94 Conn. 1, 107 A 609. 


I1l.—Missouri, ete., Coal Co. v. Pom- 
eroy, 80 Ill. A. 144: 


Mass.—Houdlette v. Dewey, 200 
Mass. 419, 86 NE 790. : 
N. Y.—Carlisle v. Lovell, 171 NYS 


ee) [aff 187 App. Div. 970, 176 NYS 


S. C.—Union Bleaching, etc., 
Barker Fuel Co., 
SE 735. 


Eng.—Matter of Shell 
Lee COm 2On Leas, Tego dls, 


[a] Contracts construed.—(1) A 
contract for the purchase of lumber 
from sellers in New Jersey, dated at 
Bridgeport, Conn., and reading “Ship 
us transit car containing,’ etc., and 
“Inspection allowed on this car,” calls 
for a delivery in Bridgeport, the buy- 
ers’ place of business, despite Gen. 
St. (1918) § 4709, making the seller’s 
place of business the place of deliv- 


Conve 
T2AESE CH 458, 11% 


Transport, 


ery. Burn v. Metropolitan Lumber 
Co., 94 Conn. 1, 107 A 609. (2) Plain- 
tiffs engaged to import structural 


beams and deliver them to a struc- 
tural company, whose works were at 
Everett. The contract, however, re- 
quired payment on delivery to the 
structural company at Boston. It was 
held that plaintiffs were only required 
to deliver at Boston, and that, when 
the beams were landed on the wharf 
and the structural company notified, 
plaintiffs’ contract was performed. 
Houdlette v. Dewey, 200 Mass. 419, 
86 NE 790. (3) Under a contract for 
the sale of coal, giving quotations of 
prices at unnamed mines plus the 
freight rate to Buffalo, the point of 
delivery was Buffalo, and not the 
mines. Carlisle v. Lovell, 171 NYS 
996 [aff 187 App. Div. 970, 176 NYS 
892]. 


Designated place of delivery gener- 
ally see supra § 318. 


94. Sterling Coal Co. v. Silver 
Spring Bleaching, etc., Co., 162 Fed. 
848, 89 CCA 520. 

95. Ala.—Capehart v. Furman 


Farm Imp. Co., 103 Ala. 671, 16 S 627, 
49 AmSR 60. 

Colo.—A. Westman Mercantile Co. 
vy. Park, 2 Colo. A. 545, 31 P 945. 

Iowa.—Petroleum Products, ete., 
Co. v. Alton Tank Line, 165 Iowa 398, 
146 NW 52. 

Ky.—Applegate v. Hogan, 9 B. Mon. 
69. 

N. Y.—Pacific Iron Works v. Long 
Island R. Co., 62 N. Y. 272. 

W. Va.—Bloyd v. Pollock, 27 W. Va. 
75. 

[a] Illustration.—Under a  con- 
tract by which plaintiff undertook to 
deliver a boat load of corn to defend- 
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delivery ;1 


arrived,?°® 


ant at Louisville, plaintiff was not 
bound to transport the corn to the 
store of defendant, but the delivery 
was complete when the boat loaded 
with corn was moored at Louisville. 
applegate v. Hogan, 9 B. Mon. (Ky.) 


96. Petroleum Products Distribut- 
ing Co. v. Alton Tank Line, 165 Iowa 
398, 146 NW 52; Houdlette v. Dewey, 
200 Mass. 419, 86 NE 790. 


97. A. Westman Mercantile Co. v. 
Park, 2 Colo. A..545, 31 P 945; Pacific 
Iron Works v. Long Island R. Co.;- 62 
N. ny oes 2 Bloyd “ve; Pollock, 2.7, 4Wa 
Vian hos ; 


98. A. Westman Mercantile Co. v. 
Park, 2 Colo. A. 545, 31 P 945. 


99. McNeal v. Braun, 53 N. J. L. 
617, 23 A 687, 26 AmSR 441. 


1. Devine v. Edwards, 101 Ill. 138; 
Street v. Werthan Bag, etc., Co., 198 
Mo. A. 336, 351, 200 SW 739 [quot 
Cyc]; Sumner v. Thompson, 31 N. 
S. 481. 

2. Neimeyer Lumber Co. v. Bur- 
lington, etc., R. Co., 54 Nebr. 321, 74 
NW 670, 40 LRA 534; Dannemiller v. 
Kirkpatrick, 201 Pa. 218, 50 A 928; 
McLaughlin v. Marston, 78 Wis. 670, 
47 NW 1058. 


3. Gehl v. Peycke Bros. Commn. 
Co., 158 Wis. 494, 149 NW 275. 


4. Wright v. Seattle Grocery Co., 
105 Wash. 383,:177 P 818. 


5. Place of delivery under c. i. f. 
contract see infra § 479. 


6 “F. O. B.” 26 C. J. p 745. 


7. U. S.—Mitsubishi Goshi Kaisha 
v. Aron, 16 F. (2d) 185. 


Ala.—Capehart v. Furman Farm 
TmpsiCo., 203se Alas Oideel ons poetaeeo 
AmSR 60; Sheffield Furnace Co. v. 
Eager: ete., Co, 102 Alay 446) 14 


Ark.—Kirchman y. Tuffli Bros. Pig 
Iron; ete. -Co.,.2.92, Ark, Lid) 122) Siw 
239. 

Cal.—Blackwood v. Cutting Pack- 
ing: Co., 76 Cal. 212, 18 P 248, 9 AmSR 
199; Meyer v. Sullivan, 40 Cal. A. 
TOON e TOO ol Bhs SA Cuber Cl. 

Ida.—Hatcher v. Ferguson, 33 Ida. 
639, 198 P 680, 16 ALR 590. 


Ill—Knapp lJBlectrical Works  v. 
New York Insulated Wire Co., 157 
Tll. 456, 42 NE 147; Alberti v. Asso- 
ciated Fruit Co., 238 Ill. A. 11; Sparta 
Produce Exch. v. Wilson, 223 Ill. A. 
126. 

Ind.—Kilmer v. Moneyweight Scale 
Co., 36 Ind. A. 568, 76 NE 271. 

Kan.—Hunter Bros. Milling Co. v. 
Kramer, 71 Kan. 468, 80 P 963. 


Md.—International Co. v. Sun-Maid 
Raisin Growers, 146 Md. 608, 127 A 
393; Edgar v. Imperial Ice Cream 
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of business of the buyer, such place is the place of 
but the prepayment of freight by the 
seller does not show conclusively that the place of 
delivery is the buyer’s place of business;” and, gen- 
.erally, where the place of shipment is the place of 
delivery, such place is not changed by the fact that 
the seller agrees to perform services relative to the 
goods after they leave the point of shipment.? Where 
the buyer and seller are engaged in business in the 
same city there is a presumption that the goods, 
which are to be shipped from another city, are to be 
delivered at the former place, where the contract 
does not fix the place of delivery.* 

[§ 823] .(2) Shipment Fi; 0. Bi or F. A. $2 
Where the agreement is to sell goods “f. 0. b.””® (free 
on board) a designated place, such place will ordi- 
narily be regarded as the place of delivery,’ and the 


Co., 189 Md. 630, 641, 116 A 461 [quot 
Cyc]; Doggett v. Tatham, 116 Md 
147, 81 A 376; Samuel M. Lawder,; 
etc., Co. v. Albert Mackie Grocery Co., 
97 Md. 1, 54 A 634, 68 LRA 795. 


Mo.—National Warehouse, ete., Co. 
v. Toomey, 144 Mo. A. 516, 129 SW 
423 [op adopted 160 Mo. A. 622, 140 
SW_ 1196]; Howard v. Haas, 139 Mo. 
A. 591, 123 SW 1048. 


Nebr.—Havens v. Grand Island 
eee etc., Co., 41 Nebr. 153, 59 NW 


J.—Richter v. Zoccoli, 8 N. J. 


N. 
Mise. 289, 150 A 1 


N. Y.—Standard Casing Co. v. Cali- 
fornia Casing Co., 233 N.Y..4138, 135 
NE 834; Throop Grain Cleaner Co. 
Veo mith, C10N. Yo a8o, oh NG Gale 
International Battery Co. v. West- 
reich, 182 App. Div. 843, 170 NYS 
149; _Neumeyer v. Hooker, 131 App. 
Div. 592, 116 NYS 204: 


Nae CJ Ba Colt Con vasiimpalle 
190 N. C. 169, 129 SE 406 


Pa.—Miller v. Seaman, 176 Pa. 2915 
385 A 134; Dwight v. BHckert, 117 Pa. 
490, 12 A 32; American Bridge Co. 
ve Duquesne Steel Fdy. Co., 28 Pa. Su- 
per. 479. 


Tex.—Lee v. Gilchrist Cotton Oil 
Co., (Civ. A.) 215 SW 977; Cocke v. 
Big Muddy Coal, ete., Co., (Civ. A.) 
155 SW i019; Barnett, ete:; Con ivy 
eae G28 texts Civics Ac 391, 131 Sw 


Vt.—Adams v. Janes, 83 Vt. 334, 75 
A 799. 


Va.—Geoghegan Sons v. Arbuckle 
Hwee 139 Va. 92, 123 SE 387, 36 ALR 


Wis.—Southern Flour, ete., Co. v, 
McGeehan, 144 Wis. 130, 128 NW 879. 


Ahead es v. Burch; 2 Alta, Ti; 


Eng.—Maine Spinning. Co.*'v. 
cliffe, 87 L. J. K. B. 382. 


Austr.—Cohen v. Ockerby & Co., 
Ltd., 24 Austr: C. L: R. 288: 


[a] “Freight paid to” a designat- 
ed place is synonymous with ‘“f. o. 
b.’”’ such place, within the rule stated 
in the text. Street v. Werthan Bag, 
etc., Co., 198 Mo. A. 336, 200 SW 739, 


[b] Rule applied.—(1) A contract 
requiring shipment to defendant at 
designated point f. 0. b. factory does 
not require delivery at a designated 
point, and delivery to a common car- 
rier at the factory, consigned to de- 
fendant as an open shipment, would 
be delivery to defendant. J. B. Colt 
Co. v. Kimball, 190 N. C. 169, 129 SH 
406. (2) Under a sale, contract 
against shipping documents f. o. b. 
Pacific Coast, buyer was entitled ta 
reject a bill of lading showing deliv- 
ery in Texas. Mitsubishi Goshi Kai- 


Sut- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-seller is under no obligation to guarantee shipment 
This rule applies notwith- 
standing the contract also designates another place 
to which the goods are to be shipped.® 
of the “f. o. b.” depends on the connection in which 
it is used,?° and if used in connection with the words 
fixing the price only it will not be construed as fixing 
Under this rule, where goods 
are shipped f. 0. b. place of shipment, with sight 
draft attached to the bill of lading, the f. 0. b. will 
be held merely to show which party is to pay the 
freight, and the place of delivery is the point of 
So if the goods are to be shipped to 
the seller’s order, the place of destination is the place 
of delivery,t® unless the provision that the seller 


to a particular market.® 


the place of delivery.1? 


destination.!? 


sha v. Aron; 16°F. (2d) 18555((3) “EY 
O. B. Factory” means “F. O. B. rail- 
road cars at factory,” obligating the 
Seller to deliver to the carrier with- 
out cost to the buyer, who takes the 
risk thereafter, Richter v. Zoccoli, 8 
N. J. Misc. 289, 150 A 1 (holding fur- 
ther, that “f. 0. b. factory” has such 
a definite meaning, denoting place of 
delivery, that the absence of a specific 
word or symbol indicating such place 
is immaterial). 

Ce] Contracts construed.—(1) 
Geoghegan Sons y. Arbuckle Bros., 
139° Va. 92;°123 SH 387, 36 ALR 399: 
(2) In the absence of other shipping 
instructions, the words “f. 0. b. cars, 
Roch.” (meaning Rochester), would 
indicate that a delivery was to be 
made to a railroad for shipment. to a 
place indicated by the buyer. Sara- 
chen v. Wilson, 207 App. Div. 768, 
202 NYS 591 [rearg den 208 App. Div. 
826, 203 NYS 627, and affi'240 N. Y. 
563, 148 NE 706]. (8) The expres- 
sion “f. o. b. mill,’ signifies a ‘deliv- 
ery to buyers by placing the goods 
on board some carrier. Berkshire 
Cotton Mfg. Co. v. Cohen, 204 App. 
Div. 397, 198 NYS 240 [rev on other 
grounds 236 N. Y. 364, 140 NE 726]. 


8. Hatcher v. Ferguson, 33 Ida. 
639, 198 P 680, 16 ALR 590. 


9. Richter v. Zoccoli, 8 N. J. Misc. 
289, 150 A 1; Lee v. Gilchrist Cotton 
OiVGs, (lex, ‘Civ. A.) 215 Sw 977. 


[a] Thus (1) the fact that the 
seller was to ship goods to C Z, at 
a specified address, was consistent 
with delivery at factory under a con- 
tract “F. O. B.~Factory,’ such words 
being merely shipping directions. 
Richter v. Zoccoli, 8 N. J. Misc. 289, 
150; Ay 1s” (2) “In-'a cotton; ‘seed ‘sale 
contract, the words ‘destination 
weights guaranteed” did not render 
doubtful an express provision that 
delivery was to be made “f. o. b.” at 
a certain place, and make the point 
of destination the place of delivery, 
but these words simply showed the 
intention to have the seed shipped to 
another point than the place of ship- 
ment, and that the weight at that 
point would be accepted as correct 
by the seller. Lee v. Gilchrist Cot- 


pe Oily Co, (Dexa Civ.) A.) 7215 SW 
10. Meyer v. Sullivan, 40 Cal. A. 


T23,—o0, Iii San [eit Cyc); mdgar 
v. Imperial Ice Cream Co., 139 Md. 
630, 641,°116 A 461 [quot Cyc]; In- 
dustrial Lumber Co. v. Northside 
Lumber, etc., Co., (Tex. Civ. A.) 254 
SW 512, 514 [cit Cyc]. 


[a] Contract construed.—An agree- 
ment to sell goods f. o. b. cars at 
a designated place will ordinarily be 
regarded as an agreement to deliv- 
er the goods at that place, the mean- 


‘ing of the term depending on the 


connection in which it is used, and, 
if the meaning is doubtful, the con- 
struction placed on the contract by 
the parties will be adopted, and, 
where a contract of sale of piling 
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But the effect | shipment. 


was desired.!® 


“f. o. be’ cars at the final destina- 
tion provided for the stopping of the 
shipment at an intermediate point 
for the piles to be treated by a 
ecreosoting company at the expense 
Of .the buyer, the -tenmi\ sis ov, bs? 
should be construed to mean nothing 
more than that the price of the pil- 
ing should include the freight charges 
to the destination. Barnett, etc., Co. 
Me Hall; 62).Tex. Civ, Av391, 131° Sw 
644. 

11. U. S.—Pond Creek Mill, etc., 
Co. v. Clark, 270 Fed. 482; Sterling 
Coal Co. v. Silver Spring Bleaching, 
etc., Co., 162 Fed. 848,:89 CCA 520. 

Cal.—Meyer v. Sullivan, 40 Cal. A. 
G23.sno0g Sly 847 Let-Cyel's 

Md.—Edgar v. Imperial Ice Cream 
Co., 139 Md. 630, 641, 116 A 461 [quot 
Cyc]. . 

Nebr.—Neimeyer Lumber 
Burlington, ete., R. Co., 54 Nebr. 
74 NW 670, 40 LRA 534. 


N. Y.—Miller, etc., Co. v. E. M. 
Sergeant Co., 191 App. Div. 814, 182 
NYS 382) [app dism 229 N. Y. 609, 
129 NE 927]; Maddaloni Olive Oil 
Co. v. Aquino, 191 App. Div. 51, 180 
NYS 724. 

Pa.—Dannemiller_ v. 
201 Pa. 218, 50 A 928. 


S. C.—Union Bleaching, etc., Co. v. 
Barker Fuel Co., 124 S. C. 458, 117 
SE 735. 


Tex.—Partin v. Hawkins, (Civ. A.) 


Corus 
321, 


Kirkpatrick, 


257 SW 571; Gottlieb v. Dismukes, 
(Civ. A.) 230 SW 792; Burton v. 
Nacogdoches, Crate, ete, Co., (Civ. 


A.) 161 SW 25. 

[a] Thus (1) the words “prices 
f. o..b. Omaha” do not fix the place 
of delivery at Omaha. Neimeyer 
Dumber. Co. «Vv. Burlington, éte., oR: 
Co., 54 Nebr. 321, 74 NW 670, 40 LRA 
534. (2) An agreement to bill “f. 
o. b.” a certain city does not im- 
port an obligation on the part of 
the seller to deliver in that city. 
Dannemiller vy. Kirkpatrick, 201 Pa. 
218, 50 A928. (3) So, under a con- 
tract for the purchase of coal from 
a mining company, which the. seller 
agreed to ship to the purchaser at 
the city where purchaser was located, 
the point of delivery, in the absence 
of any qualifying provisions, was 
where the purchaser was located, and 
a provision in such a contract that 
the price was ‘‘f. o. b. mines” was 
not such a qualifying provision, but 
merely a declaration as to who was 
to be liable for freight charges. Un- 
ion Bleaching, etc., Co. v, Barker 
Huel) Co. 124 S...C./458) 117, SH, 735: 
(4) Where goods were shipped f. o. 
b. Naples, and payment was to be 
made in dollars, “lires to be valued 
at the market rate of the day of ar- 
rival,’ goods being shipped from 
Naples, not to the purchaser, but to 
the defendant seller in New York, 
delivery was to be in New York, the 
term ‘f. 0. b. Naples’ being used only 
to fix the price of the goods. Mad- 
daloni Olive Oil Co. v. Aquino, 191 
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may ship to his own order is merely for the purpose 
of securing him, in which ease it will not prevail 
over the provision for delivery f. 0. b. the point of 
An order to ship to a certain street in 
a designated town “f. 0. b.”’ such town, is complied 
with by a delivery f. 0. b. the station in such town, 
and the seller is not required to dehver the goods at 
the street named.*® 
is f. 0. b. the point of shipment, the fact that the 
seller shipped the goods to his own order at a point 
in another state, in which the buyer resided, was held 
not to be a substantial breach of contract where the 
goods reached the buyer, and there was no evidence 
that a technical delivery at the point of shipment 
Where the contract calls for ship- 


Although the place of delivery 


ADDs Div. o1,;" 180) “NMS! "72457 cb) em 
a contract for the sale of flour from 
a miller in another state to a flour 
producer in Chicago, where the price 
was stated as basis Chicago, and the 
other provisions indicated that the 
flour was not all to be delivered in 
Chicago, the expression “basis Chi- 
cago’ will be construed to refer to 
the price, and not to the place of 
delivery, in the absence of evidence 
establishing a contrary intent. Pond 
Creek Mill, ete:, Co. v. Clark, 270 Fed. 
482. (6) Where the buyer ordered 
one car of crates complete six and 
three-fourths f. o. b. Magnolia, the 
expression merely indicated that the 
price was to be six and three-fourths 
cents, including freight to Magnolia, 
and not that the goods were to be 


delivered at that place. Burton v. 


Nacogdoches Crate, ete. Co., (Tex. 
Civ. A.)) 16% SW. 25. 
[b] In Rhode Island (1) it has 


been held that where the seller, re- 
siding in Boston, contracted to sell 
goods to one whose place of busi- 
ness was in Providence, the contract 
providing that the sale was to be 
“f. o. b. Natick, Mass.,’’ where the 
seller’s factory was located, the place 
of delivery was _ Boston. Lee v. 
Northway Motor Sales Co., (R. I.) 
121 A 425. (2) In the absence of 
reference in a contract as to the in- 
tent of the parties in using the ex- 
pression “f. 0. b.,” it will be regarded 
as marking the place from which 
freight or other expenses of trans- 
portation shall be borne by the buy- 
er, and not as relating to the time, 
place, or mode of delivery. Lee v. 
Northway Motor Sales Co., supra; 
Hobart v. Littlefield, 13 R. I. 341. 


12. Levine v. Hochman, 217 Mo. 
A. 76, 273 SW 204. 
13. Howard v. Haas, 139 Mo. A. 


591, 123 SW 1048; Southern Flour, 
etc., Co. v. McGeehan, 144 Wis. 130, 
128 NW 879. 


14. Southern Flour, ete, Co. v. 
McGeehan, 144 Wis. 130, 128 NW 879. 


[a] Ilustration.—A contract which 
called for delivery f. 0. b. at a town 
in Wisconsin, and which provided, 
pursuant to a proposal made by the 
buyer, residing in Georgia, that the 
seller might ship to Georgia to his 
own order, drawing on the buyer for 
the amount of shipment, with bill of 
lading attached to draft, made the 
town in Wisconsin the place of de- 
livery, at least for the purpose of 
fixing the measure of damages for 
failure to deliver, since the provision 
as to shipment by the seller to the 
seller’s order was merely a mode of 
securing the seller in the payment 
of the price. Southern Flour, ete., 
Co. v. McGeehan, 144 Wis. 130, 128 
NW 879. 


15. Heyman v. DeChristopero, 259 
Mass. 29, 155 NE 657. 


16. Edmunds _ v. 


Cochrane, 
A.) 226 SW 1007, 


(Mo. 
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ment f. o. b., without designation of place, it will be 
presumed that the place or point of shipment is 
meant,’ and that the parties contemplated delivery 


on board at the usual place of shipping such freight’ 


from that locality.18 But if the parties, through a 
long course of dealing, have recognized a particular 
shipping point, it may fairly be inferred that such 
point is the one intended.1® Where the contract is 
for delivery f. 0. b. buyer’s cars, in the absence of 
any other provision as to the place of delivery, such 
place will be deemed to mean delivery f. 0. b. buyer’s 
ears at the plant of the seller.2° So if a contract for 
sale of cotton by a farmer to cotton buyers mentions 
no place of delivery, but specifies that it is to be de- 
livered f. 0. b. cars, the inference is that delivery 
is to be at the nearest railroad shipping point.*? 


Sale “f. a. s.”2?, The rules as to sales “f. 0. b.”’?3 
are applicable to sales “f. a. s.” (free aboard steam- 
er).2* If the contract is for the sale of goods “f. 
a. s.” a designated place, such place ordinarily is the 
place of delivery;?° but if the term is used merely 
in connection with the price provision of the contract, 
it will not fix the place of delivery.2® Delivery of 
goods in piles at wharf stringers within the reach 
of the tackle of a steamer is a sufficient delivery un- 
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der a contract to deliver “free alongside steamer,” 
although there is no steamer there at the time of 
delivery.27 On the other hand, it has been held that 
such a contract is not complied with by a delivery 
at a wharf before the arrival of the vessel to be pro-— 
vided by the buyer.?® 


[§ 324] e. Waiver of, or Estoppel as to, Place. 
Delivery at the place designated in the contract may 
be waived by the buyer,?® unless the provision as to 
place of delivery was not for his sole benefit,?®° and 
such waiver is shown by an acceptance of the goods 
at a place other than that designated.*+ The mere 
silence of the buyer as to the proper place of deliv- 
ery, although with intent to mislead the seller, will 
not estop him to insist on delivery at the place desig- 
nated, if in fact the seller was not misled.*? If the 
seller agrees to deliver and keep on hand a designated 
quantity of the goods sold at plaintiff’s place of busi- 
ness at all times, the requirement is not waived by 
the fact that the buyer contracts with a third party 
to freight, insure, unload, or haul and store the 
goods.? 

[§ 325] f. Evidence. In the absence of an agree- 
ment to deliver goods at a particular place, the pre- 
sumption is that delivery is to be made at the place 


clause that, if the sellers were unable 
to collect drawback through any de- 


17. Silvers Box Corp. v. Stone, 28. McCandish v. Newman, 1 
(Tex, Civ. A.) 248 SW 1104. Phila. (Pa.) 268. 
{a] Bule applied.—In view of pre- 29. Ky.—George B. Curd Equip- 


vious acceptance of twenty-three cars 
of lumber by purchaser who paid the 
full contract price and also paid all 
freight, a term of the contract for 
fifty cars, ‘$40.00 per M. f. o. b. 
mill,” showed conclusively: that the 
contract was oO. b. mill at point 
of shipment and not at destination. 
Silvers Box Corp. v. Stone, (Tex. Civ. 
A.) 248 SW 1104. 


18s. Adams v. Janes, 83 Vt.. 334, 
7D LA 7.99. 
19. Miles v. Vermont Fruit Co., 


98 Vt. 1, 124 A 559. 


20. Magna Oil, etc., Co. v. Park- 
valle, Oil ‘Corp. 96 OK, 57;) 221). P 
65. 

21. Biggers v. Hammer, (Tex. Civ. 


A.) 204 SW 493. 


BO AS Sar 20 Cirle DY Olds 
23. See supra text and notes. 
24. See infra note 25 et seq. 
25. Kokomo Steel, etc., Co. v. Re- 


public of France, 268 Fed. 917 [cer- 
tiorari den 254 U. S. 657, 41 SCt 320, 
65 L. ed. 461]. 


26. Kokomo Steel, etc., Co. v. Re- 
public of France, supra, 


{a] Tllustration.—Where a _ con- 
tract for the purchase of a quantity 
of barbed wire, to be shipped from 
Kokomo, Ind., and known to be in- 
tended for export, not only stated 
the price as free alongside steamer, 
which would not be controlling as 
to place of delivery, but in a sepa- 
rate paragraph specified for delivery 
free alongside ocean steamer in New 
York, and required the seller to 
present shipping documents showing 
delivery ‘‘as aforesaid,” the place of 
delivery was alongside the steamer 
in New York, so that the seller could 
not require payment of the price on 
presenting railroad bills of lading 
with freight prepaid or to be de- 
ducted. Kokomo Steel, etc., Co. v. 
Republic of France, 268 Fed. 917 [cer- 
tiorari den 254 U. S. 657, 41 SCt 320, 
65 L. ed. 461]. 


27. Royal Italian Government v. 
National Brass, etc., Co., 294 Fed. 23 
[certiorari den 264 U. S. 587, 44 SCt 
402, 68 L. ed. 863]. 


ment Co. vy. Stave, ete., Corp., 203 Ky. 
650, 262 SW 1103. 

La.—Daniels v. Taubenblatt, 4 La. 
A. (Orleans) 423. 

Me.—Baldwin v. Farnsworth, 10 Me. 
414, 25 AmD 252. 

Minn.—Minneapolis Threshing 
Mach. Co. v. Hutchins, 65 Minn. 89, 67 
NW 807. 

N. Y.—Lekas v. Schwill, 187 App. 
Div. 486, 175 NYS 707; Bock v. Healy, 
8 Daly 156. 


N. C.—State’s Prison v. Hoffman, 
159 N. C. 564, 76 SE 3. 


Wis.—Locke v. Williamson, 40 Wis. 
377. 


[a] Illustrations.—(1) A buyer’s 
demand for delivery at a particular 
place was waived by request for de- 
livery at another place. State’s Pris- 
on v. Hoffman, 159 N. C. 564, 76 SE 3. 
(2) Where defendant, a Chicago con- 
cern, contracted to sell malt f. o. b. 
cars New York, lighterage free, plain- 
tiff could waive such provision which 
was for itsadvantage, and offer to ac- 
cept delivery at Chicago. Lekas v. 
Schwill, 187 App. Div. 486, 175 NYS 
707. -(8) After such waiver, a re- 
quirement that export licenses and 
steamer permits should be furnished 
in time to enable the seller to make 
shipments from Chicago had no fur- 
ther potency. Lekas v. Schwill, su- 


pra. 
30. Bencoe vy. Christianson, 191 
App. Div. 99, 180 NYS 789; Maine 


Spinning Co. v. Sutcliffe, 87 L. J. K. 
B. 382. 


[a] Illustrations.—(1) Under con- 
tract for sale of sugar for export, de- 
livery to be made f. o. b. steamer in 
New York, terms net cash, payable on 
presentation of shipping documents, 
the buyers, in consideration of the 
sellers’ passing custom house entry 
and carrying the drawback, agreeing 
to furnish custom house bill of lading 
and landing certificate free of charge, 
such express provisions could only be 
satisfied by delivery of the sugar on 
board ship for export, and the buyers 
could not waive such provisions, not 
solely for their benefit, and direct de- 
livery to be made to a warehouse, the 


fault of the buyers, the latter agreed 
to reimburse the sellers, not protect- 
ing the sellers, if the sugar were de- 
stroyed in warehouse. Bencoe v. 
Christianson, 191 App. Div. 99, 180 
NYS 789. (2) An English firm sold a 
quantity of wool to buyers in the 
United States by a written contract 
under which delivery was to be f. o. b. 
Liverpool. The buyers claimed to be 
entitled to waive the condition in the 
contract as to delivery and to take 
delivery of the wool before it was 
put on board ship, and it- was held 
that a term of a contract as to the 
mode of delivery is not a condition en- 
tirely for the benefit of either party 
to the contract, and that neither party 
can waive such term without the con- 
sent of the other party, and that 
therefore the buyers were not enti- 
tled to demand delivery of the wool 
otherwise than on board ship at Liv- 
ernpool. Maine Spinning Co. v. Sut- 
clifte? Saat JK Birss2. 


31. Ark.—Grismore-Hyman Co. y. 
Blythe, 155 Ark. 609, 245 SW 10. 


La.—Daniels vy. Taubenblatt, 4 La. 
A. (Orleans) 423. 


Me.—Baldwin v. Farnsworth, 10 
Me. 414, 25 AmD 252, 


Minn.—Minneapolis Threshing 
Mach. Co. v. Hutchins, 65 Minn. 89, 
67 NW 807. 


N. Y.—Reichbart v. Smith-Hise- 
mann Corp., 213 App. Div. 178, 210 
NYS 414; Bock v. Healy, 8 Daly 156. 


ee re v. Williamson, 40 Wis. 


[a] Rule applied.—Where the buy- 
ers accepted delivery of part of some 
logs sawed at a place other than the 
one named in the contract, and then 
ordered the seller to deliver the bal- 
ance at the named place, and this the 
seller refused to do, the buyers were 
liable in damages for failure to ac- 
cept the logs which were cut before 
they ordered a change in the place of 
delivery. Grismore-Hyman Co. vy. 
Blythe, 155 Ark. 609, 245 SW 10. 

32. Bates v. Benninger, 2 Cine. Su- 
per. (Oh.) 568. 

33. Sterling Coal Co. v. Silver 


Spring Bleaching, etc., Co., 162 Fed. 
848, 89 CCA 520. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 325-327] 


of sale;?* and if the parties to a contract for the 
delivery of goods at a certain place enter into a 
second-contract for the delivery of another lot of the 
same goods, in which no place of delivery is men- 
tioned, zt will be presumed that the same place of 
delivery was intended.*® Where the seller and buyer 
live in different places, the burden is on the buyer in 
an action for the price to show that delivery was to 
be made at his place of business.°® Evidence as to 
the conduct of the parties is admissible to show their 
interpretation of the contract as to the place of 
delivery.*7 The usual rules*® apply in determining 
the weight and sufficiency of the evidence on this 
issue.*® <A seller’s consignment to his own order, 
with directions to the carrier to notify the buyer, 
and the attachment of the bill of lading to a draft 
drawn on the buyer for delivery to him on payment 
to a collecting bank, is prima facie evidence that 
delivery was to be made at the point of destination,?° 
and such prima facie case is not met by evidence of 
the seller’s intention to assume no responsibility for 
the goods after delivery to the carrier, where such 
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intention was not communicated to the buyer.** 


[§ 326] g. Questions for Jury. Where the evi- 
dence is conflicting, questions relating to the place 
of delivery or shipment are for the jury,*” and where 
delivery is by carrier it is for the jury to determine 
whether the delivery was to be made at the buyer’s 
place of business or to the carrier only,** and wheth- 
er the shipment was to be made from a particular 
point.4#: So, whether the seller, who is to ship the 
goods, assumes the burden of delivery at the point of 
destination, is ordinarily a question for the jury*° 
unless the contract is in writing.*® But if a verdict 
for the seller on the theory that he was not bound to 
assume the burden of delivery at the place of ship- 
ment would not be warranted by the evidence, the 
jury should be peremptorily instructed to find for 
the buyer.*? 


[§ 327] 7. Time of Delivery**—a. When Time 
Fixed by Contract—(1) In General. If the contract 
definitely fixes the time when delivery is to be made, 
time is usually regarded as of the essence of the 
contract,*® at least where the terms of the contract, 


34 Robert McLare Co. v. Swerne- | Topliff, 85 Wis. 518, 55 NW 854; Mc- | Red Wing Milling Co. v. Francingues, 
mann & Schkade, (Tex. Civ. A.) 189 | Laughlin v. Marston, 78 Wis. 670, 48|1 La. A. 270; Shelby Mills v. Nami, 
SW 282. NW 1058. TL WancA. 116: 

35. Bacon v. Cobb, 45 Ill. 47. fa] Delivery to subsequent pur- Me.—Colbath v. H. B. Stebbins Lum- 

36. Janney v. Sleeper, 30 Minn. | Chasers.—Where defendants contract- | ber Co. 127 Me. 406, 144 A 1; New 


473, 16 NW 365. 


37. Krebs Hop Co. v. Livesley, 55 
Ors 227,104 P 3. 


[a] For example, where the con- 
tract provided for delivery of hops at 
either of two places, the parties, by 
permitting the buyer to designate the 
place of delivery of the first install- 
ment, interpreted the contract to per- 
mit him to do so, so that in an action 
thereon parol evidence was admissi- 
ble to show such conduct of the par- 
ties as to the place of delivery. 
Krebs Hop Co. v. Livesley, 55 Or. 227, 
104 P 3. 


38. See Evidence §§ 1730-1806. 
39. See cases infra this note. 
[a] Evidence held sufficient.—(1) 


To justify a finding that the seller 
contracted to deliver at a designated 
place. Washburn y. Rainier Co., 130 
App. Div. 42, 114 NYS 424. (2) To 
-warrant a finding that delivery -was 
to be made at a certain town, and that 
goods were not’ delivered to the rail- 
road earrier and consigned to defend- 
ants unconditionally. Richardson v. 
Steinfort, 206 Ill. A. 91. (3) To show 
that delivery was to be made at the 
place of sale. Henry v. Hobbs, 165 
Mich. 183, 130 NW 616. (4) That de- 
livery was made at the place required 
by the contract. Folley v. Smith, 
103 S. C. 445, 88 SE 24. (5) Where 
several loads of peanuts were deliv- 
ered and accepted at D under a con- 
tract without any question as to the 
place for delivery, the conclusion was 
authorized that D was the place of 
delivery under the contract. Farm 
Products Co. v. Eubanks, 29 Ga. A. 
604, 116 SE 327. 


40, Evans-Terry Co. v. Liberty 
Mills, 127 Miss. 120, 89 S 809. 
41. Evans-Terry Co. v. Liberty 


Mills, supra. 

42. Colo.—Heert v. Ridenour-Ray- 
mond Grocer Co., 48 Colo. 42, 108 P 
968, 139 AmSR 259. 

Tll.—Bosworth vy. Frankberger, 15 
Ill. 508. 

Ss, C—Folley. v. Smith, 103 S. C. 
445, 88 SE 24. 

Tex.—Lippman v. Jeffords-Schoen- 
mann Produce Co., (Civ. A.) 184 SW 
534. 

Wis.—Shadbolt, 


ete., Iron Co. v. 


ed to sell “steel bow sockets for the 
year 1888” on stipulated terms, it was 
a question for the jury whether de- 
fendants were bound to fill orders for 
sockets to be sent direct to purchas- 
ers from the original buyers, such 
purchasers and the original buyers 
living in different cities and states. 
Shadbolt, etce., Iron Co. v. Topliff, 85 
Wis. 513, 55 NW 854. 

43. Behn v. Yangeco, 38 Philippine 
602; McLaughlin v. Marston, 78 Wis. 
670, 47 NW 1058. 


44. Williams v. Bridgman-Russell 
Co., 155 Minn. 54, 192 NW 341. 


45. Evans-Terry Co. v. Liberty 
Mills, 127 Miss. 120, 89 S 809. 

46. Evans-Terry Co. v. Liberty 
Mills, supra. 

47. Evans-Terry Co. v. Liberty 
Mills, supra. 

48. Cross references: 


Excuses for delay see infra §§ 443-— 
469. ’ 
Time of: 
Acceptance see infra § 481. 
Delivery of corporate stock see Cor- 
porations § 1079. 


49. U. S.—Cleveland Rolling-Mill 
Co. v. Rhodes, 121° U.S.- 255, 7 SCt 
882, 30 L. ed. 920; Colonial Ice Cream 
Co. v. Interocean Mercantile Corp., 
296 Fed. 316; Lamborn v. Log Cabin 
Products Co., 291 Fed. 435; Pierson 
v. Iwai, 285 Fed. 769 [aff 285 Fed. 
774]; Oshinsky v. Lorraine Mfg. Co., 
187 Fed. 120, 109 CCA 88 [rev 182 
Fed. 407]. 


Ala.—Obear-Nester Glass Co. Vv. 
Mobile Drug Co., 205 Ala. 214, 87 S 
159; McGowin Lumber, etc., Co. Vv. 
Camp Lumber Co., 16 Ala. A. 283, 77 
S 433. : 

Cal.—Young v. Rocha, 65 Cal. A. 
15, 222 P 861; Stephens v. Weyl- 
Zuckerman, 33 Cal. A. 566, 165 P 975. 


Ind.—Buckeye Window Glass Co. v. 
Stewart-Carey Glass Co., 60 Ind. A. 
302, 110 NE 710; WBllinger v. Com- 
stock, 13 Ind. A. 696, 41 NE 351. 


Iowa.—Bamberger v. Burrows, 145 
Towa 441, 124 NW 333. 


La.—Monumental Brewing Co. v. 
Southern Rice Milling Co., 155 La. 
454, 99 S 401; Kinsell v. Kohlman, 
Oe Wish WAL OVD, 20) Se 2b 5 0) tsLO wil 
Carriage Co. v. Coreil, 7 La. A. 411; 


Bedford Copper Co. vy. Southard, 95 
Me. 209, 49 A 1062. 


Md.—Standard Scale, ete. Co. v. 
Baltimore Enamel, etec., Co., 136 Md. 
278, 110 A 486, 9 ALR 1502. 


Mo.—Lokey v. Rudy-Patrick Seed 
Co., 285 SW 1028; Sabin Robbins Pa- 
per Co. v. Cal Hirsch, ete., Mercantile 
Co., (A.) 263 SW 479; Talbott v. By- 
ler, (A.) 217 SW 852, 853 [cit Cyc]; 
Barber v. Ozark Imp. Co., 131 Mo. A. 
717, 111 SW 846; Wall v. St. Joseph 
Artesian Ice, ete., Co., 112 Mo. A. 659, 
87 SW 574. 


N. Y.—John F. Trainor Co. v. Am- 
sinck, 236 °N, Y. 392, 140 NE 9315 
Welsh v. Gossler, 89 N. Y. 540, 11 Abb 
NCas 452, [rev 47 N. Y. Super. 104]; 
Higgins v. Delaware, etc., R. Co., 60 
N. Y. 553; Wilson v. Empire Dairy- 
Salt. Co:, 60,App. Div. 114-63 NYS 
565; Kouloris v. Cohen, 131 Misc. 407, 
226 NYS 751; Robinson Clay Prod- 
ucts Co. v. American Locomotive Co., 
56 Misc. 589, 107 NYS 69; Mogilen- 
sky v. Abramson, 164 NYS _ 700; 
Braitsch v. Kiel, etc., Co., 114 NYS 
872; Biele v. Levy, 107 NYS 607. 

N. C.—Lynchburg Sign Works v. 
Piedmont Phonograph Co., 176 N. C. 
536, 97 SE 489. 


N. D.—Sunshine Cloak, ete., Co. v. 
Roquette, 30 N. D. 148, 151, 152 NW 
359, LRA1916E 932 [quot Cyc]. 


Okl.—Green Duck Co. v. Patterson, 
36 Ok1.‘392, 128 P 7038. : 


Pa.—Lester v. McDowell, 18 Pa. 91; 
Heller’s Est., 6 Pa. Dist. 198, 19 Pa. 
Co; 30k 

Tex.—Daniel-Miller Co. v. Roper, 
(Civ. A.) 270 SW 1087; Clement Grain 
Co. v. Border Wholesale Commn. 
Co,, (Civ. A.) 238708SW 5965" Bere v; 
San Antonio St. R. Co., 17 Tex. Civ. 
A. 291, 42 SW 647, 43 SW 929. 


Va.—Lamborn vy. Bristol Grocery 
Co., 140 Va. 77, 82, 124 SE 184 [quot 
Cyc]; Richmond Leather Mfg. Co. v. 
Faweett, 130 Va. 484, 107 SE 800; 
Hichelbaum v. Klaff, 125 Va. 98, 99 SH 
721. 

W. Va.—Wheeling Mold, etc., Co. v. 
Wheeling Steel, etc., Co., 58 W. Va. 
62, 51 SE 129. 

Wis.—Grenawalt v. Roe, 136 Wis. 
501, 117 NW 1017. 

Eng.—Wimshurst v. Deely, 2 C. B. 
258, 52 ECL 253, 135 Reprint 942. 
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construed in the light of the surrounding cireum- 
stances, indicate that such was the intention of the 
parties,®® as where the goods have a fluctuating mar- 


Man.—Imperial Grain, ete., Co. v. 
Slobinsky, 69 DomLR 258, [1922] 3 
WestWkly 221. 


Austr.—Harrington v. Browne, 
Anise Cri. eR On. 


Ont.—Gerow v. Hughes, 42 Ont. L. 
621; Patterson v. R. Bigley Mfg. Co., 
17 OntWN 86; Coleman v. McDer- 
mott, 1 Grant Err. & App. 445. 
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[a] Leading case.—Norrington v. 
Wiehe ILS Wer Sr 188, CaS Ctyle.n2 9) Ja: 
ed. 366. ; 

[b] Illustrations.—(1) A contract 


of sale on a printed form in which the 
word ‘when’ was followed by the 
written words “two weeks” was not 
ambiguous as to time of shipment, 
which was of the essence. Weinstein 
v. Spaulding Cloak Co., (Mo. A.) 193 
SW 994. (2) Where buyer, in letter 
by which it placed order with seller, 
stated time within which it expected 
shipment and requested seller to tel- 
egraph whether it could ship goods 
within such time, and seller by tele- 
gram and letter stated the time when 
Shipment would be made, and buyer 
acquiesced therein, time was of the 
essence of the contract and seller was 
required to ship within the stipulated 


time. Sabin Robbins Paper. Co. v. 
Hirsch, ete., Mercantile Co., (Mo. A.) 
263 SW 479. (3) Where seller ex- 


pressly stipulated to complete con- 
struction of a boat “two weeks after 
arrival of the engine, but in no event 
later than June 1, 1914,” time was of 
the essence. Stephens v. Weyl-Zuck- 
erman, 383 Cal. A: 566,165 P 975. 


[ec] Delivery in installments.—An 
agreement to deliver goods in install- 
ments on specified dates or during a 
specified period of time is within the 
rule stated in the text. Norrington 
Vee VAIS ISL OM SSS, OmsC byl. e219) 
L. ed. 366. 

[d] Delivery “‘within ninety days.” 
—Where plaintiff ordered a certain 
amount of salt to be taken within 
ninety days, and defendant receipted 
the order, stating that he had entered 
the order for salt “to be taken out 
within the next ninety days,’ and 
would ship the same on instructions, 
time was of the essence of the con- 
tract, and plaintiff could not enforce 
delivery after the expiration of the 
time specified. Wilson v. Empire 
Dairy-Salt Co., 50 App, Div. 114, 63 
NYS 565. 

Time as essence of contracts gener- 
ally see Contracts § 783. 


50. U. S.—General Electric Co. v. 
Chattanooga Coal, ete., Corp., 241 Fed. 
38, 154 CCA 38; Henderson v. Mc- 
Fadden, 112 Fed. 389, 50 CCA 304 [cer- 
tiorari den 184 U. S. 700, 22 SCt 940, 
46 L. ed. 765]. 

Ida.—Hawkins v. Smith, 
205 P 188. 

I1l.—Bloomington, etc., R., etc., Co. 
v. De Mange, 229 Ill. A. 108. 

La.—Bonnet-Brown Sales 
v. Bunkie Record, 3 La. A. 410 
' Md.—Baltimore, etc., R. Co. v. Car- 
ter, 133 Md. 551, 105 A 760. 

Mass.—Bradley Lumber, etc., Co. v. 
Cutler, 253 Mass. 37, 148 NE 101. 

Mo.—HEstis v. Harnden, 153 Mo. A. 
381, 184 SW 43. 

N. Y.—Federal Terra Cotta Co. v. 
Potterton, 172 App. Div. 705, 159 NYS 
Baal, 

Pa.—Parish Mfg. Corp. v. Martin- 
Parr yaCOLD:, 250 Pay tol. Sle Ays7 1.0: 

S. C.—Bowser v. Crescent Filling 
Station; 133 S. C. 281, 130 SE 870. 

Tex.—Gerlach-Barlow Co. v. Patton, 


35 Ida. 349, 


Service 


SALES 


(Civ. A.) 281 SW 242; Clement Grain 
Co. v. Border Wholesale Commn. Co., 
(Civ. A.) 237 SW 596; Mayhew, etc., 
Lumber Co. v. Valley Wells Truck 
Growers’ Assoc., (Civ. A.) 216 SW 
225; Reagan Round Bale Co. v. Dick- 
son) (Car Wheel iCo., 55° Tex. Ciy. A. 
509, 121.SW 526. 

Wis.—Lukens Iron, etc., Co. v. Hart- 
mann-Greiling Co., 169 Wis. 350, 172 
NW 894. 


Ont.—Sierichs v. Hughes, 42 Ont. 


L. 608. 
[a] MTllustrations.—(1) Where a 
building contractor bought certain 


materials, to be manufactured for de- 
livery within fifty-six days after he 
furnished plans and_ specifications, 
time of delivery was of the essence 
of the contract, where both parties 
knew that the contractor would be 
subject to a penalty if he failed to 
complete the work within a specified 


time. Federal Terra Cotta Co. v. Pot- 
terton 72, “Apps Div. 4105, 1b 9m NaS 
121. (2) So where steel was ordered 


to be used in completing a marine 
boiler to be installed in a dredge then 
being constructed by the purchaser 
for the government, purchaser being 
liable for penalties if boiler was not 
completed on a certain date, an agree- 
ment by the seller to deliver the steel 
within three weeks was of the essence 
of the contract; seller having knowl- 
edge of the penalties. Lukens Iron, 
ete., Co. v. Hartmann-Greiling Co., 
169 Wis. 350, 172 NW 894. (38) Time 
is of the essence of a contract be- 
tween truck growers and a manufac- 
turer to furnish a sufficient number 
of onion crates to market a designat- 
ed crop of onions. Mayhew, etc., 
Lumber Co. v. Valley Wells Truck 
Growers’ Assoc., (Civ. A.) 216 SW 
225. (4) So a contract for special 
equipment for Christmas edition of 
newspaper, requiring delivery by De- 
cember 15th, cannot be enforced by 
tender January 21st. Bonnet-Brown 
Sales Service v. Bunkie Record, 3 La. 
A. 410. 


[b] Automobile tire business is 
seasonal, and time is of the essence 
of a contract for sale of inner tubes 
to be delivered on a Specified date. 


Cupples Co. v. Mooney, (Mo. A.) 25 
SW (2d) 125. 
[c] Delivery in installments.— 


Provision of contract for sale of pig 
iron as to delivery of equal monthly 
installments in named months writ- 
ten into contract, with printed provi- 
sion that, if shipment was to be by 
installments, contract was to be treat- 
ed as separate for each installment, 
was held, with other facts, to indicate 
intention to make time of delivery of 
each installment a condition precedent 
as to each installment. Seullin Steel 
Co. v. Mississippi Valley Iron Co., 308 
Mo., 453, 273 SW 95. 


{d] Time is not of the essence of 
a contract for the sale of onion sets, 
providing for an increase in price if 
they were shipped after February 
10th and contemplating that the sets 
should be held by the sellers at the 
buyer’s convenience, though it provid- 
ed that the order was “for shipment 
not later than February 10th.” Kirke- 
by, etc., Seed Co. v. White, 168 Mo. 
A, 626, 1538 SW 279. 


[e] In non-mercantile contracts, 
time is not of the essence unless the 
contract so provides, or its terms and 
the conduct of the parties ‘indicate 
that such was the intention. Balti- 
more, ete; Rua Co. |v. Cartenio133 Md: 
551, 105 A 760. (contract ‘to furnish 
and load pilings, f. o. b. the buyer’s 
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ket price or seasonable value,* or are, to the seller’s 
knowledge, to be used in the manufacture of other 
products.°? Where the seller agrees to deliver along- 


car was not a mercantile contract, 
and hence time was not of the es- 
sence, unless made so by the terms of 
the contract). 

[f] In Georgia, under the code de- 
claring that time is not, generally, of 
the essence of a contract, but may be- 
come so by express stipulation or rea- 
sonable construction, where a con- 
tract of sale of personal property fix- 
es a time for delivery, it is a question 
of construction whether in the par- 
ticular case the time fixed for deliv- 
ery is a material part of the contract. 


Augusta Factory v. Mente, 132 Ga. 
503; 64.SH 553; Alabama, Constr.“ Cor 
v. Continental Car, etc., Co., 131 Ga. 


365, 62 SE 160; Herring Motor Co. v. 
Belin, 38 Ga. A. 756, 145 SE 474; Cobb 
Lumber Co. v. Sunny South Grain Co., 
36, Ga. A. 140, 135.SH 759); Beck, ete 
Hardware Co. v. Hall Hardware Co., 
30 Gas A. 224, 117 SE 271; Gude v.- 
H. J. Bailey Co., 4 Ga. A. 226, 61 SE 
US 


[g] In Ohio, under Uniform Sales 
Act (Gen. Code § 8425) the question 
whether the date of delivery is of the 
essence of the contract is, in the ab- 
sence of express agreement, to be de- 
termined by a consideration not only 
of the terms of the contract, but also 
of the circumstances of the case, and 
where there is nothing to show that 
the goods were intended for any par- 
ticular purpose, or that they were not 
as useful at the time they were de- 
livered as they would have been if de- 
livered on the date specified in the 
contract, time will not be regarded as 
of the essence of the contract. Mid- 
west Color, etc., Co. v. Thermal, etc., 
Corp., 116 Oh. St. 482,.156 NE 595. 

51. Del—wWeishut vy. Layton, 
Del. 364, 93 A 1057. 


Ga.—James F. Drew Co. v. Breed- 
love, 30 Ga. A. 722, 119 SE 532. 


Mo.—Talbott v. Byler, (A.) 217 SW 
852. 


Tex.—United Irr. Co. v. Carson Pe- 
troleum Co., (Civ. A.) 283 SW 692. 


Vt.—Burlington Grocery Co. v. 
Heaphy, 98 Vt. 122, 126 A 525. 


Va.—Forbes v. Southern Cotton Oil 
Co., 180 Va. 245, 108 SE 15. 


Wis.—Howard, ete. Co. v. Cum- 
mins, 179 Wis. 354, 191 NW 501. 


[a] Thus (1) if a contract for sale 
of cultivators of varying seasonal 
value provided for delivery in Novem- 
ber, tender the following March was, 
as matter of law, properly rejected. 
Beck, ete., Hardware Co. v. Hall 
Hardware Co., 30 Ga. A. 224, 117 SE 
271. (2) Where shoes purchased to 
be sold at retail, for some of which 
there was a seasonable deman'd, were 
to be delivered on February ist and 
15th, a shipment on March 30th was 
not a compliance with the contract, 
and was sufficient ground for buyer’s 
rescission. Howard, etc., Co. v. Cum- 
mins, 1%79 Wis. 354, 191 NW 501. 

[b] “On or before.’—Where corn 
was sold, delivery to be “on or be- 
fore the 10th day of December,” the 
commodity having a fluctuating mar- 
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ket price, time was of the essence. 
SeORE v. Byler, (Mo. A.) 217 ‘SW 
52. Weil v. Yazoo Yarn Mills, 36 


F. (2d) 942; Sceullin Steel Co. v. Mis- 
sissippi Valley Iron Co:,.308 Mo. 453, 
273 SW 95; Parish Mfg. Corp. Wis Mar- 
a aes E Corp., 285 Pa. LSTe eels 


[a] ITlustration.—W here cotton 
deliverable not later than a specified 
day was to be used in the buyer’s 
mill, and was, to the seller’s knowl- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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side a vessel on a specified date, but the designated 
vessel is not ready to receive the cargo on that date, 
delivery at a later date, before the vessel sails, is a 
substantial compliance with the contract, where no 
injury to the buyer results from the delay.?* So a 
manufacturer who has undertaken to deliver in a 
certain month or “as soon thereafter as possible,” 
does not violate the contract by subsequently agree- 
ing to deliver similar goods to third persons at an 
earlier date, provided that, at the time of such later 
contract, he has facilities for the delivery of the 
goods ample to justify his belief that, in the ordi- 
nary course of events, the shipments under the earlier 
contract will not be delayed by performing the later 
one.°* But time will not be regarded as of the es- 
sence of the contract, where both parties treated its 
performance as likely to be delayed, and neither 
treated it as repudiated,®®> or where the contract 
provides for shipment on a certain date “or as or- 
dered out.”°® Specifications as to time of delivery, 
when of the essence of the contract, are in the na- 
ture of warranties or conditions precedent binding 
the seller,®*? and if delivery is not made within the 
time agreed on the buyer is not liable,®® unless the 


edge, needed to keep the mill going, 


SALES 


N. Y.—Reynolds v. Spencer, 92 Hun 
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delay is waived.®® In some jurisdictions the statute 
expressly declares that time is not the essence of a 
contract unless by its terms expressly so provided,®° 
and under such a provision the question is not what 
the parties may have intended to say, as shown by 
extrinsic facts, but what they did say, as shown on 
the face of the contract.*t A stipulation that the 
contract is contingent upon causes beyond the sell- 
er’s control merely excuses performance by the seller 
in case the contingency arises,®” and does not operate 
to extend the time for delivery.°* If delivery at the 
time fixed is impossible, although no fault of the 
seller, he should nevertheless tender the best delivery 
possible.®4 

Effect of premature tender.°® A tender of the 
goods before the time fixed for delivery, and refusal 
of the buyer to accept on the sole ground that the 
time for delivery has not arrived, will not. justify his 


refusal to accept a subsequent tender made at the 
proper time.°® 


Rights and liabilities in case of delay. Where 
time is of the essence of the contract, and delivery 
is not made at the time specified therein, the buyer 
may refuse to accept the goods,** whatever his mo- 


67. U. S.—Cleveland Rolling-Mill 


time was of the essence of the con- 


tract. Weil v. Yazoo Yarn Mills, 36 
F. (2d) 942. 
53. Curjel v. Hallett Mfg. Co.,; 198 


Ala. 609, 619, 73 S 938. 


“This is not to deny that in such 
cases time may be, and usually is of 
the essence of the contract.” Curjel 
v. Hallett Mfg. Co., supra. 

54. Luray Supply Co. v. Franklin 
Sugar Refining Co., 6 F. (2d) 214. 

55. Hess v. Great Northern Pail 
Co., 175 Wis. 465, 185 NW 542. 


Waiver of delay see infra §§ 341- 
45. 


56. Cobb Lumber Co. v. Sunny 
South Grain Co., 36 Ga. A. 140, 135 
SE 759. 


Delivery at buyer’s option general- 
ly see infra § 338. 

57. Norrington v. Wright, 115 U. 
Sass 6 SOt 12,29 lened, 306;" ocul- 
lin Steel Co. v. Mississippi Valley Iron 
Co., 308 Mo. 4538, 273 SW _95; Sabin 
Robbins Paper Co. v. Cal Hirsch, etce., 
Mercantile Co., (Mo. A.) 263 SW 479; 
Sunshine Cloak, etc., Co. v. Roquette, 
30 N. D. 148, 152 NW 359, LRA1916E 
932; Heller’s Est., 6 Pa. Dist. 1938, 
19 Pa. Co. 301, 13 Montg. Co. 122. 


58. U. S.—Norrington v. Wright, 
iis WU. S. 188, 6 SCt 12; 20-4). ed? 366); 
Jones v. U. S., 96 U. S. 24, 24 L. ed. 
644; Markey v. Brunson, 286 Fed. 893; 
Henderson v. McFadden, 112 Fed. 389, 
50 CCA 304; Titcomb v. U. S., 14 Ct. 
C1L)263. 


Ind.—Napier Iron Works v. Cald- 
well, etc., Iron Works, 60 Ind. A. 317, 
110 NE 714; BPllinger v. Comstock, 13 
Ind. A. 696, 41 NE 351. . 

Jowa.—Cash v. Hinkle, 36 Iowa 6238. 


Ky.—Stamper v. Forman-Earle Co., 
158 Ky. 324, 164 SW 937. 


La.—Monumental Brewing Co. v. 
Southern Rice Milling Co., 155 La. 
454, 99 S 401; Benton v. Bidault, 6 
La. Ann. 30;\ Brown Carriage Co. v. 
Coreil, 7 La. A. 411; 
ing Co. v. Francingues, 1 La. A. 270; 
Shelby Mills v. Nami, 1 La. A. 116; 
National Automatic Fire Alarm _ Co. 
v. Libadiote, 2 La. A. (Orleans) 161. 


Mass.—Letts-Parker Grocer Co. vy. 
Marshall, 232 Mass. 504, 122 NE 647. 


Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488. 
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Red Wing Mill- |, 


275, 36 NYS 750. 


N? D.— Sunshine’ Cloak, etc:, Co. -v. 
Roquette, 30 N. D. 148, 151, 152 NW 
359, LRA1916E 932 [quot Cyc]. 


Pa.—Parish Mfg. Corp. v. Martin- 
Parry Corp., 293 Pa. 422, 148 A 103; 
Musselman v. Stoner, 31 Pa. 265; Clark 
v. Wright, 5 Phila. 439. 


S.-D——Fountain -City, (Drill) Cow wv. 
Lindquist, 22 S. D. 7, 114 NW 1098. 


Tenn.—Clark v. Cuson, 3 Head 55. 


Tex.—Daniel-Miller Co. v. Roper, 
(Civ. A.) 270 SW 1087; Berg v. San 
/\pekRonanGy, psheg, ined KOW gy wile MENS>< 7 Oni o2N5 
291, 42 SW 647, 48 SW 929. 


Va.—Lamborn v. Bristol 
Co., 140 Va. 77, 124 SE 184. 


Wis.—Lincoln v. Charles Ashuler 
Mfg. Co., 142 Wis. 475, 125 NW 908, 
28 LRANS 780. 

Eng.—Plevins v. Downing, 1 C. P. 
D. 220; Coddington v. Paleologo, L. R. 
2 Dxch. 193; Brooke Tool Mfg. Co., 
Ltd. v. Hydraulic Gears Co., Ltd., 89 
L. J. K. B. 263; Sheik Mohammad 
Habib Ullah v. Bird, 37 T. L. R. 405. 

B. C.—Waterous Engine Works Co. 
v. Okanagon Lumber Co., 14 B. C. 238. 


Man.—Imperial Grain, ete., Co. v. 
Slobinsky, 69 DomLR 258, [1922] 38 
WestWkly 221. 

59. See infra §§ 341-345. 

60. See statutory provisions. 

[a] In Montana, under such a pro- 
vision (Rev. Codes § 5047), time is 
not of the essence of a contract for 
the sale of sheep which only provided 
for delivery on a certain day. Curtis 
v. Parham, 49 Mont. 140, 140 P 511. 


{b] In Oklahoma under a like stat- 
ute, time is not of the essence of a 
contract providing that dates of ship- 
ment and delivery are not guaranteed. 


Grocery 


Roth ‘v. Roach, 115 Oki; 199,242) P 
201. 
61. Curtis v. Parham, 49 Mont. 140, 


VA) REP ao LL. 
62. See infra § 455. 
63. Haskins Trading Co. v. Pfei- 
fer, (a. As) 130%S* 469. 
64, See infra § 445. 
yee Premature delivery see infra § 
66. Emerson Shoe Co. v. Neely, 99 
W. Va. 657, 129 SE 718, 47 ALR 189. 


Co. Ve Rhodes silat 9s eS. Soba ee See 
882, 30 L. ed. 920; Norrington v. 
Wright, 115. U7Ss 183876 SC&i12, 29. LL 
ed. 366; Jones v. U. S., 96 U. S. 24, 
24 L. ed. 644; Oshinsky v. Lorraine 
Miss Cos ci Simmed) 12059109) Cass 
[rev 182 Fed. 407]; Henderson v. Mc- 
Fadden, 112 Fed. 389, 50 CCA 304 
[certiorari den 184 U. S. 700, 22 Sct 
940, 46 lu. ed. 765]. : 


Ark.—Shreve Chair Co. v. Manufac- 
turers’. Furniture Co., 168 Ark. 756, 
271 SW 954. 


Ga.—Beck, ete., Hardware Co. vy. 
ee ee aes Co., 30 Gay Al 224 17, 


I1l.—Phelps v. McGee, 18 Ill. 155. 


Ind.—Ellinger v. Comstock, 13 Ind. 
A. 696, 41 NE 351. 


Ky.—Stamper y. Forman-Earle Co., 
158 Ky. 324, 164 SW 937; White, etc., 
Hat Co. v, Carson, 77 SW 366, 25 
KyL 1230. 

La.—Monumental Brewing Co. vy. 
Southern Rice Milling Co., 155 La. 
454, 99 S 401; Haskins Trading Co. 
v. Pfeifer, (A.) 130 S 469; Brown 
Carriage Cong Vv. (Corneil, 7 fase. ane 
Red Wing Milling Co. v. Francin- 
gues, 1 La. A. 270; Shelby Mills v. 
Nami, 1 La. A. 116; National Auto- 
matic Fire Alarm Co. v. Libadiote, 2 
La. A. (Orleans) 161. 


Me.—Pratt. v. Lincoln, 138 A 689; 
Pah ma caeree eee a3 Me. 564, 45 A 
, m odge v. B 
31 Me. 290. Sir nari 


Md.—Standard Scale, ete., 


Baltimore Enamel, etc., Co., 
278, 110 A 486, 9 ALR 1502. 


Miss.—Southern Creosoting Co. v. 
Whitfield, 180 Miss. 476, 94 S 452. 


Mo.—Weinstein v. Spalding Cloak 
Co; CA.) 193 SW 99454 Wall ve St 
Joseph Artesian Ice, ete.. Co., 112 Mo. 
A. 659, 87 SW 574; Redlands Orange 
eee Assoc. v. Gorman, 76 Mo. 


Comiv: 
136 Md. 


N. Y.—Hill v. Blake, 97 N. 
Welsh v. Gossler, 89 N. Y. 
AbbNCas 452 [rev 47 N. Y. Super. 
104]; Rouse v. Lewis, 4 Abb. Dec. 
121, 2 Keyes 352; Hiseman v. Frucht- 
man, 211 App. Div. 548, 207 NYS 112; 
Consolidated Flour Mills Co. v. Pic- 
ard Grain, ete., Co., 210 App. Div. 
223, 205 NYS 574; Goldenberg v. Cut- 
ler, 189 App. Div. 489, 178 NYS 522; 


RYS, eoiGis 
540, 11 
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tive in so doing,®® and however trifling the delay,°® 
or he may receive them and rely on his right to dam- 
ages for the breach,*° unless his acceptance is under 
such circumstances as to constitute a waiver of the 
On the other hand, if the buyer refuses to 
accept delivery at the time designated, such refusal 
constitutes a breach of contract,’? and the seller is 
not obliged to deliver after that date.7* 
seller fails to deliver within the stipulated time, the 
buyer is entitled to purchase goods in open market 
to protect himself from liability to persons who had 
contracted to purchase the goods from him." 


Where the seller ten- 
ders a delivery which includes goods, time for deliv- 


breach.71 


Part of goods not in time. 


Arthur v. Wright, 57 Hun 22, 10 NYS 


368 [aff 132 N. Y. 547, 30 NE 865]; 
Robinson Clay Product’ Co. v. Ameri- 
can Locomotive Co., 56 Misc. 589, 107 
NYS 69; Belknap Mach. Addressing 
ete., Co. v. Racine, 20; Mise. 708, 46 
NYS 348. | 


N. C.—Lynchburg Sign Works v. 
Piedmont Phonograph Co., 176 N. C. 
536, 97 SE 489. 


N. D.—Sunshine Cloak, etc., Co. v. 
Roquette, 30 N. D. 143, 151, 152 NW 
359, LRA1916E, 932 [quot Cyel. 


Okl.—Fulton Bag, etc., Mills v. 
Liberty Cotton Oil Co., 91 Okl. 174, 
216 P 980; Green Duck Co. v. Patter- 
son, 36 OKI. 392,128 P 703. 


‘ Pa.—Sloss-Sheffield Steel, ete., Co. 
v. Tacony Iron Co., 54 Pa. Super. 11. 


Tex.—Berg v. San Antonio St. R. 
Co.;.17 Tex. Civ. A. 291, 42 SW 647, 
43 SW 929. 


Va.—Norfolk Hosiery, ete., Mills 
Co. v. A1tna Hosiery Co., 124 Va. 221, 
98 SH 438. 


Wash.—Nelson v. timp outa Trading 
Co., 69 Wash. 442, 125 P 777 


Eng.—Ashmore v. Cox, [1899] De 
B. 436; Reuter v. Sala, 4 C. P. D. 239; 
Coddington v. Paleologo, lL. R. 2 
Hxeh. 193; Wimshurst v. Deeley, 2 
(CRIES Abies Eire ISKONU MAtaiee i sisyedaxey op ahoke 
942; Raffles v. Wichelhaus, 2 H. & 
C. 906, 159 Reprint 375. 


Ont.—Patterson v. R. Bigley Mfg. 
Co., 17 OntWN 86. 


[a] Rule applied.— (1) Where a 
contract for the sale of pig iron made 
in Birmingham, Ala., on April 16th, 
provided for “shipments during April 
and May,’ ‘delivered f. 0. b. Tacony, 
Philadelphia, Pennsylvania,’ and the 
iron was shipped on April 30th, but 
not tendered at Tacony until Decem- 
ber 24th the purchaser is justified in 
refusing to accept the iron in the ab- 
sence of any explanation as to the 
cause of the delay. Sloss-Sheffield 


Steel, etc., Co. v. Tacony Iron Co., 54 
Pa. Super. 11. (2) Under a contract 
for the sale of sugar calling for 


shipment ‘this week,’ the buyer was 
under no obligation to accept subse- 
quent shipment. Meier v. Schmidt, 
ioe Want A043 bo 125 Seto t. 

68. General Electric Co. v. Chat- 
tanooga Coal, etc., Corp., 241 Fed. 38, 


154 CCA 38. 
69. Clement Grain Co. v. Border 
Wholesale Commn. Co., (Tex. Civ. 


A.) 237 SW 596. 


70. Cal.—Stephens v. Weyl-Zuck- 
erman, 33 Cal. A. 566, 165 P 975. 


Ga.—Poland Paper Co. v. Foote, 
ete., Co., 118 Ga. 458, 45 SEH 374; Van 
Winkle v. Wilkins, 81 Ga. 93, 4 SE 
644, 12 AmSR 299. 

Iowa.—Kelley v. Hart-Parr Co., 
137 Iowa 713, 115 NW 490; Medart 
Pulley Co. v. Dubuque Turbine, etc., 
Mill Co., 121 Iowa 244, 96 NW 770. 

Kan.—Halstead Lumber Co. v. Sut- 
ton, 46 Kan, 192, 26 P 444. 


SALES 


Where the 


eral. 


Ky.—Belcher v. 43 SW 


G6.) U Oss Key loys 
Mich.—Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 113 NW 591. 
Mo.—Wall v. St. Joseph Artesian 
ee, ete; (Co., 112) Mo. AN"6595.°387 oS, 
574. 


Sellards, 


N. D.—Sunshine Cloak, etc., Co. v. 
Roquette, 30 N. D. 143, 151, 152 NW 
359, LRA1916E 932 [quot Cyc]. 


Or.—Sutton v. Clarke, 42 Or. 525, 
lio 

iVa.—@O)} tHe Perry, Die. ete: 3Co. We 
Reynolds, 100 Va. 264, 40 SE 919, 

Wis.—Schweickhart v. Stuewe, 71 


Wis. 1, 36 NW 605, 5 AmSR 190. 

B. C.—Brown vy. Hope, 17 B. C220. 

Right of action for breach general- 
ly see infra §§ 1099-1104. . 

71. See infra § 3438. 

72. Faddis v. Mason, 122 Fed. 410, 
bo (CCAM Ze 

73. Kellogg v. Frohlich, 139 Mich. 
612, 102 NW 1057; Talbott v. Byler, 
(Mo. A.) 217 SW 852, 853 [cit Cyc]; 
Higgins v. Delaware, etc., R. Co., 60 

Y. 553; Wilson v. Empire Dairy- 
Salt Co., 50 App. Div. 114, 68 NYS 
565. 


74, Haskins Trading Co. v. Pfeif- 
er, (La. A.) 180 S 469. 


75. Braitsch v. Kiel, etce., Co., 114 
NYS 872. 
76. Bradley Lumber, etc., Co. v. 


Cutler, 253 Mass. 37, 148 NE 101. 
77. See statutory provisions, 


[a] In Montana the rule stated in 
the text has been held to result from 
the provisions of Rev. Codes § 4936, 
that where delay in the performance 
of a contract in which time is not 
of the essence is capable of exact 
compensation, an offer of perform- 
ance accompanied by an offer of such 
compensation may be made at any 
time after it is due, but without 
prejudice to any rights acquired by 
the creditor or any other person in 
the meantime. Curtis v. Parham, 49 
Mont. 140, 140 P 511. 


78. U. S.—C. C. Mengel, Co. 
v. Handy Chocolate Co., 10 (2d) 
293 [certiorari den 271 U. S. 668 mem, 
46 SCt 483 mem, 70 L. ed. 1141 mem]. 


Ala.—McGowin Lumber, ete., Co. 
v. Camp Lumber Co., 16 Ala. A. 283, 
77S 433. 

Ga.—J. RR. Barnes Coal 
Southland Knitting Mills, 
ASO yen om eae O de 

Ill.—Cary Maple Sugar. Co. 
Pierre Viau Maple Co., 173 Ill. A. 93. 

Iowa.—Ingram v. Wackernagel, 83 
Iowa 82, 48 NW 998. 

Mass.—Letts-Parker Grocer Co. v. 
Marshall, 232 Mass. 504, 122 NE 647. 

Mich.—E. C. Humphreys Co. v. 
Rathbone Mfg. Co., 207 Mich. 405, 
174 NW 119. 

Mo.—Interior Linseed Co. v. Beck- 


etc., 


Cony ve 
10 Ga, A. 


[§§ 327-328 


ery of which has passed, the buyer need not sort out 
those which are in time, but may reject all.”° 


Where specification of time is not of the essence 
of the contract, delay in delivery will not relieve the 
buyer from liability for failure to perform,’® nor can 
he, under some statutes, claim a violation for non- 
delivery on the specified day without giving the 
seller an opportunity to tender performance in a 
reasonable time, with compensation for delay.7” 


[§ 328] (2) Determination of Time—(a) In Gen- 
Whether or not there has been a timely de- 
livery depends primarily upon the proper construc- 
tion of the contract,**® in accordance with the rules 


er-Moore Paint Co., 273 Mo. 433, 202 
SW 566 [rev on other grounds 190 
Mo. A. 1, 175 SW 308]. 

Nev.—Turner Lumber Co. v. Tono-- 
pah Lumber wee 38 Nev. 338, 145 P 
Oa 5 3 PP 254 

N. Vii Robert Gair Co. 
strong, 107 NYS 5. 

Okl.—Norton v. Huffine, 50 Okl. 330, 
150 P1099. 

Vt.—Burlington Grocery Co. v. 
Heathy, 98 Vt. 122, 126 A 525. 

Wis.—Atlantie Terra Cotta Co. v. 


Goetzler, 150 Wiis. 19, 136 NW _ 188, 
AnnCasl1913E 958. 


v. Arm- 


Eng.—Stephens vy. Great Western 
Colliery "Cow 5 2h las Rea 

[a] Particular contracts con- 
strued.—(1) An agreement dated 


Sept. 26, 1888, to purchase cattle then 
being fed by the seller, providing 
that part should be delivered at once, 
part in two weeks, part “in October 
next, the remainder by the twenty- 
fifth of November,’ is not ambigu- 
ous as to the time when the last cat- 
tle are to be delivered but requires 
the last delivery to be made Nov. 25, 
1888. Ingram v. Wackernagel, 83 
Iowa 82, 48 NW 998. (2) The words 
“September shipment or no sale,’’ do 
not cut down the general, purpose of 
the contract, which is to be construed 
as meaning that shipment or deliv- 
ery is to be made during September, 
to which month the seller’s perform- 
ance is strictly limited, or there is 
no binding sale. Letts-Parker Gro- 
cer Co. v. Marshall, ,232 Mass. 504, 
122 NE 647. (3) Where contract dat- 
ed March 15, requiring shipment 
“during next ‘three months,” which 
would make the time expire June 15, 
further provided that delivery should 
be complete by July 1, delivery on 
or before June 15 was contemplated, 
but buyer was not entitled to demand 
it until July 1. Hunt v. Stimson, 23 
F, (2d) 447. 


[b] ‘Technical definition of a date 
as a given day does not govern in 
the construction of a sales contract, 
where the parties clearly intended to 
employ it in the sense of a month. 
Interior Linseed Co. v. Becker-Moore 
Paint Co,,. 190° Mo. A. 15° 175. SW 308 
[rev 273 Mo. 43838, 202 SW 566 (the 
name of a month was not a ‘‘date” 
determining time for delivery within 
the meaning of a previous clause, 
providing for shipment “within ten 
days of specified dates’’). 

[ec] Contingent delivery.—A con- 
tract for the sale of hay which pro- 
vided for delivery of all of it within 
ninety days, subject to. the securing 
of cars and weather conditions, does 
not require delivery under any cir- 
cumstances, but delivery is contin- 
gent on the exceptions made. Nor- 
ton v. Huffine, 50 Okl. 330, 150 P 1099. 


[ad] Dependent on condition of 
thing sold.—(1) Under a contract for 
the sale of lumber to be shipped when 
dry, the seller was entitled to ship 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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heretofore stated.*9 


ery.8° 


when the lumber was dry without 
further shipping orders. Turner 
Lumber Co. v. Tonopah Lumber Coe 
38 Nev. 338, 145 P 914, 153 P 154. (2) 
Where cattle were deliverable under 
a contract providing that they were 
‘to be weighed up on full feed and 
shrunk three per cent. at any time,” 
between certain dates, the cattle 
were deliverable at any time within 
such period when on full feed. Farm- 
er v. Thrift, 94 Iowa 374, 62 NW 804. 


[e] Delivery “within six weeks.” 
—Defendant on April 28, 19038, or- 
dered by letter from plaintiff a cer- 
tain number of frames to be deliv- 
ered within six weeks. This order 
was accepted, and on May 8 defend- 
ant ordered another lot of frames, 
writing on the foot of his letter of 
April 28: ‘“‘Note. Increase the above 
order to 5 M. of each.’”’ It was held 
that the second order should be con- 
strued as made on the same terms as 
the first, and that plaintiff was bound 
to deliver all the goods within six 


weeks. Robert Gair Co. v. Arm- 
SELONS a lOve INSEL De 
79. See supra § 168 et seq. 


80. Bossemeyer v. Woodson Coun- 
ty Grain Co., 108 Kan. 534, 196 P 431. 


81. Hopkinsville Milling Co. v. 
Gwin, 179 Ala. 472, 60 S 270. 


82. Evans v. Harris, 19 Barb. (N. 
Y.) 416; Staunton v. Wood, 16 Q. B. 
638, 71 ECL 6388, 117 Reprint 1025. 
See also supra § 297. 

83. Kramer v. Harsch, 278 Fed. 
860; Jones, etc., Steel Co. v. Abner 
Doble Co:, 162 Cal. 497, 123 P 29.0; 
Mindlin v. O’Boyle, 278 Pa. 212, 122 
A 294; J. L. Mott Iron Works v. Kais- 
er, Co., 131 S. C. 392, 103 SE 783: [cer- 
tiorari granted 245 U. S. 627, 41 SCt 
64, 65 L. ed. 445, and aff 258 U.S. 
240, 42 SCt 286, 66 L. ed. 593]. 


84. Quantity deliverable within 
certain period see infra § 330. 


85. Grays Harbor Commercial Co. 
vy. Turnbull-Joice Lumber Co., 163 Ill. 


A. 231; Croninger v. Crocker, 62 N. 
Y. 151; Park v. Chateaugay Iron Co., 
8 NYSt 507; Conawingo Petroleum 


Refining Co. v. Cunningham, 75 Pa. 
138; Bergheim v. Blaenavon Iron, 
Ota Co, Ltd. Wu, FR. 10.8. 3195 tBu 
see Fowler v. Rigney, 5 AbbPrNS (N. 
Y.) 182 (holding that if the contract 
provides for delivery between the 
dates of the contract and a certain 
specified date the last day for de- 


livery is the day before the date 
specified). 
{a] Forfeit for delay in delivery 


within a certain time must be calcu- 
lated from the last day of the period 
within which delivery was to be com- 
pleted. Bergheim v. Blaenavon Iron, 
eter Co. hl. R110 Qa Bir319. 


{b] In Kentucky (1) the rule stat- 
ed in the text has been affirmed. Es- 
till vy. Jenkins, 4 Dana 75. (2) On 


Where a contract is made by 
correspondence and the parties ‘agree to abide by 
the rules of a dealers’ association, such rules are a 
part of the contract, and must be construed with the 
correspondence in determining the time of deliv- 
But provisions written on the face of a con- 
tract as to time of delivery govern, although on the 
back there are printed stipulations purporting to be 
uniform rules of an association regulating time of 
delivery.‘ If delivery is made a condition precedent 
to payment of price, and payment is fixed for a cer- 
tain day, delivery must be made by that time.s? A 
statement by the seller that he “could”: deliver or 
ship within a certain time did not bind him to make 
delivery or shipment within such time.%? 

[§ 329] (b) Delivery within Certain Period.’+ 
Where delivery is to be made between certain dates, 


SALES 


the period.®® 


that day is good, 


the other hand, it has been held that 
the purchaser might require delivery 
at any time within the dates specified, 
but that his failure so to do fixed the 
last day as the day of delivery. 
Sousely v. Burns, 10 Bush 87. 


[ec]. In Louisiana Civ. Code § 2057, 
providing that where a term is given 
for the performance of an obligation, 
the obligor has until sunset of the 
last day to comply with his obliga- 
tion, has been applied in determining 
time for delivery under a contract of 
sale. Hafner Mfg. Co. v. Lieber Lum- 
ber;; ‘ete:) Cosel27 War s48oto3"'S 6462 


86. In re Malko Milling, etc., Co., 
32 F. (2d) 825; Harman v. Washing- 
ton-Muel Co., 228 Ill. 298, 81 NE 1017; 
Curtiss v. Howell, 39 N. Y. 211. 

[a] Delivery within a year.—Un- 
der a contract to deliver one thousand 
tons of bark per year for five years, 
the contractor has the whole of each 
year in which to deliver the one thou- 
cong tons. Curtiss v. Howell, 39 N. 

praia 


87. Isaacs v. New York Plaster 
Works, 67 N. Y. 124. 

[a] Delivery during the season.— 
Under a contract to ship and deliver 
three thousand tons of plaster stone 
during the season, the right to the 
whole season for making the delivery 
is limited by a further provision that 
the stone is to be delivered as fast 
as vessels can. ‘be obtained at the 
point of shipment; and the contract 
is broken by the seller’s refusal to 
deliver two cargoes shipped by him 
during the season. Isaacs v. New 
York Plaster Works, 67 N. Y. 124. 


88. Nelson Creek Coal Co. v. West 
Point Brick, etc., Co., 151 Ky. 835, 
152 SW 929; New Bedford Copper 
Co. v. Southard, 95 Me. 209, 49 A 1062. 


[a] Rule applied.—A contract to 
deliver to a brick company all the 
coal it needed for the remainder of 
the brick making season, “say from 
this date to April 1, 1910,” fixed April 
1st not as a mere approximation of 
the time it should end, but as the 
absolute termination of the contract 
although the brick making season ‘did 
not in fact end on that date. Nelson 
Creek Coal Co. v. West Point Brick, 
etc., Co., 151 Ky. 835, 152 SW 929. 


89. O’Neill v. James, 43 N. Y. 84. 


90. Duncan v. Allen, 214 Ala. 551, 
108 S 357; Baker v. Lehman, 186 Ala. 
493, 65 S 321; Stern v. Wohl, 212 
App. Div. 154, 207 NYS 669; Bahnsen 
v. Leaf, 203 App. Div. 618, 197 NYS 
160; Morel v. Stearns, 37 Misc. 486, 
75 NYS 1082, 438 Misc. 639, 88 NYS 
416; Bissell v. Beard, 28 L. T. Rep. 
N. S. 740. 

{a] Rule applied.—(1) A contract 
for the sale of twenty pieces of lin- 
ing, delivery to be made “August/Sep- 
tember/October,” cannot be construed 
as requiring delivery of part of the 
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or during a certain period, the seller is not bound to 
deliver until the last day,®® that is, he may deliver 
at any time during the named period,®® unless the 
provision is limited by other provisions,®*? but not 
afterwards,** although the buyer may demand de- 
livery after the expiration of the time for delivery 
if the seller does not complete the delivery within 
So a contract for delivery in certain 
months permits delivery at any time during any of 
the months named,®® and a contract for delivery 
“commencing April, May,” does not require delivery 
to commence until the end of May.°®? 
principle, if the agreement is that delivery shall be 
made within a designated month the seller ordinarily 
has until the last day of the month to make deliy- 
ery,°? and a delivery by carrier at the usual place on 


On the same 


although the buyer did not actually 


goods in each of the months speci- 
fied, but permits the seller to make 
delivery at any time during the three 
months. Bahnsen v. Leaf, 203 App. 
Div. 618, 197 NYS 160: ~(2)- So -un- 
der a contract for delivery in June, 
July “and” August, the seller has un- 
til the last ‘day of August to deliver. 
Crown Embroidery Works v. Gordon, 
190 App. Div. 472, 180 NYS 158. 


{[b] “During next two months.’’— 
A contract dated June 17 providing 
for delivery ‘‘during the next two 
months” allowed the seller the en- 
tire months of July and August in 
which to make delivery. Bissell v. 
Beard, 28 L. T. Rep. N. S. 740. 


91. Stern v. Wohl, 212 App. Div. 
154, 207 NYS 669. 


92. U. S—Vogt Bros, Mfg. Co. v. 
Serre eae Steel, etc., Co., 297 Fed. 


Ga.—Bainbridge Oil Co. v. Crawford 
Oil Mill, 138 Ga. 741, 76 SE 41. 


Il]l.— Pixley v. Boynton, 79 Ill. 351. 


Me.—Hoyt v. Tapley, 121 Me. 239, 
116 A 559; New Bedford Copper Co. 
v. Southard, 95 Me. 209, 49 A 1062. 


N. Y.—Brooklyn Oil Refinery v. 
Brown, 61 N. Y. 643; Morel v. Stearns, 
43 Misc. 639, 88 NYS 416. 


Tex.—Magnolia Cotton Oil Co. v. 
Continental Oil, etc., Co., (Civ. A.) 
183 SW 10, 11 [eit Cyc]: 


[a] Rule applied.—Where a con- 
tract for the sale of oil provided for 
delivery monthly in buyer’s tank cars, 
the buyer had the whole of each 
month in which to tender cars; and 
a resale of the oil by the seller to a 
third person for any month before 
the expiration thereof constituted a 
breach of the contract. Bainbridge 
Oil Co. v. Crawford Oil Mill, 138 Ga. 
741, 76 SE 41. 


{b] Qualification of rule.—‘‘A sale 
contract calling for execution, not at 
a definite time, but during a future 
particular month, does not thereby 
necessarily entitle both parties, re- 
spectively, to refuse any performance 
until the last ‘day of the month. It 
usually, if not always, gives an op- 
tion of delay to one party or the oth- 
er. If the intent is otherwise doubt- 
ful, this option may often be assigned 
upon the principle of the first actor. 
Wheeler v. New Brunswick, etc., R. 
Co., 115 U.S. 29, 38, 5 SCt 1061, 1160, 
29 L. ed. 341; Crystal Co. v. Robert- 
son, 289 Fed. 15, 17. Inca contract 
for continuing sales with monthly de- 
liveries, and if no other intent suffi- 
ciently appears, the seller has the op- 
tion to delay his delivery until the 
end of the month (Dingley v. Oler, 
117 U.S. 490, 500; 501, 6 SCt 850, 29 
L. ed. 984); but there is no option in 
the buyer to demand or refuse earlier 
deliveries, for an offer of delivery 
made at any time during the month 
is an offer of exact performance. In 
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receive the goods until the next day.°* But delivery 
cannot be made later than the last day of the month 
under a contract to deliver during the month®* even 
though the contract adds “and as quickly as possi- 
ble.”®®> So a clause that goods shall be shipped with- 
in thirty days, coupled with another clause that ship- 
ment shall be made “as soon as possible” has been 
held to mean that the goods are to be shipped as 
soon as possible, but not later than thirty days.°® 
It has been held in some cases that where delivery 
is to be made within a period “from” a certain date 
“to” a certain other date,°* or at any time between 
specified dates,®® both days are excluded. Where 
the buyer is to call for the goods within a certain 
period and fails to do so, the “seller is not obliged to 
deliver thereafter.®°® 


[§ 330] (c) Deliveries Extending over Specified 
Period. The general rules of construction? are 
applicable in determining the time for delivery under 
contracts for deliveries extending over a designated 
period. A contract for the sale of a quantity of 
goods which provides that a certain portion thereof 
shall be shipped every six months is complied with 
if that portion is shipped during each period of six 
months,* so that a shipment of the first installment 


some cases matter preliminary to 98. 
shipment may make the buyer the 
first actor, and so entitle him, by re- 
fusing to perform to tender an an- 
ticipatory breach which becomes 
closed by acceptance. We find nei-| ber). 
ther principle nor authority which, in 99, 
a contract for monthly deliveries, 

would give either party the right to i. 
change his mind and decide different- 
ly after the first actor has, within 2; 
the period, tendered performance of seh os 
his obligation and it has been re- 
fused, or has declared repudiation and 
the other party has accepted the dec- 
laration as a breach. There is no 
reason why the breach contingent 
and expectant may not be by the joint 
action of the parties precipitated in- 
to the breach definite and complete. 
The cases holding that delivery may | 84; 
be made at any time during the 
month are all, we think, cases where 
the seller’s option to delay until the 
last day, or any option which the 
buyer might have had to wait until 


Nixon v. Nixon, 


20, 116 CCA 542. 
Ind.—Conso. 


770. 


Super. 587. °¢ 
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Cook v. Gray, 6 Ind. 335. 
21 Oh,  Stp IMac 
contract to deliver “between Christ- 
mas and New Years” was performed 


by a tender on the last day of Decem- 


Brown v. Ray, 33 N. C. 222. 8. 


Quantity deliverable under in- 
stallment contracts see infra § 384. 


See supra § 168 et seq. 


} . S—Mangold Stave, etc., Co. 
v. Lucas E. Moore Stave Co., 197 Fed. 


Coal, 
Mercer, 16 Ind. A. 504, 44 NE 1005. 


Mass.—Allen v. Kimball, 
68. 


Y.—O’Neill v. James, 43 
“Spanish Rush Broom Co. v. Dob- 
bertin, 20d4.-ADD, Div. 24%, 196 


Pa.—Stevenson vy. Sun Co., 77 Pa. 


[§§ 329-332 


within six months after the date of the contract is 
sufficient although no date was expressly stated for 
such shipment,® especially where the goods were to 
be manufactured.® It has been held that a contract 
providing for the delivery of a certain proportion of 
the goods each month, does not refer to calendar 
monthly periods, but to monthly periods measured 
from the date the contract is made.’ 


[§ 331] (d) Hour of Delivery. As a general rule 
the seller has the whole of the day named in which 
to deliver,’ especially if the buyer is present to re- 
ceive the goods,® and there is time to weigh and in- 
spect the goods so as to complete the delivery before 
midnight.'° If, however, the buyer is not present 
to receive the goods,!! or time must be allowed for 
examination of the goods by daylight,!? delivery 
must be made before sunset. So too the parties may 
by their contract limit the hour of delivery, and 
where the contract provides for delivery during the 
first half of a month of thirty-one days delivery must 
be made by noon of the sixteenth day.1? 


[§ 332] (8) Shipment by Carrier. A contract for 
“shipment” in a specified time ordinarily means that 
the seller shall start the goods on their journey to the 


buyer at such time,** while “delivery” within a speci- 
See | made in September, being for two 
hundred tons, defendants had a 
month from that date in which to 
deliver the two hundred tons. John- 
es v. Allen, 78 Ala. 387, 56 AmR 


Adams v. Dale, 29 Ind. 273; 
Kansas Flour Mills Co. v. Dirks, 100 
Kan. 376, 164 P 273; Cochran Cotton 
Seed Oil Co. v. Haebler, 2 Misc. 251, 
21 NWS 8945 [afi i142" INC SY. 664, E3r 
NE 570, and aff 1 Misc. 20, 20 NYS 
Ont Conawingo Petroleum Refining 
Co. v. Cunningham, 75 Pa. 138. 

ete (Cor lv. 9. Larimore v. Hornbaker, 21 Ind. 
430; Sweet v. Harding, 19 Vt. 587; 
Startup v. Macdonald, 6 M. & G. 598, 
46 HCL 593, 134 Reprint 1029. 

Ne tx? 10. Berry v:. Nall, 54 Ala. 446; 
Startup v. Macdonald, 6 M. & G. 593, 
46 ECL 593, 134 Reprint 1029. 


11. Larimore v. Hornbaker, 21 
Ind. 430. 


12. Croninger v. Crocker, 62 N. Y. 


12 Cush. 


NYS 


the last day, had not been exhausted 
by their earlier joint action during 
the month.” Vost Bros:) Mfg. Co. v; 
Pace Steel, etc., Co., 297 Fed. 
4, 59. 


93. Morel v. Stearns, 37 Misc. 486, 
75 NYS 1082 [rev 36 Misc. 846, 
NYS 1138]; Cochran Cotton Seed Oil 
Co. v. Haebler, 1 Misc. 20, 20 NYS 
3871 [aff 2 Misc. 251, 21 NYS 945 (aff 
AA IN, Seee6 456 37. NE 570)... But 
seen Coxivey Dodds 97 Div IR: P81) 16 
ECL 277 (holding that where barley 
was sold upon a contract to ‘‘deliv- 
er alongside a sloop or warehouse at 
G. or H., at the buyer’s option, in 
all April or sooner,’ and the barley 
was brought into dock at G on the 
twenty-ninth of April, the contract 
was broken, inasmuch as it would 
have taken four days to unload the 
vessel and deliver the cargo into the 
buyer’s possession). 

94. La Independencia, S. A. v. Mc- 
Adams, (Tex. Civ. A.) 206 SW 732. 

95. La Independencia, S. A. v. Mc- 
Adams, supra. 

96. Louisiana State Rice Milling 
Cor ve Newton Meanietes "Cor, it ‘Oh: 
A; 157. 

Construction of words “as soon as 
possible” generally see infra § 336. 

97. Newby v. Rogers, 49 Ind. 9. 


Tex.—Southern States Steel Co. v. | 151 


Brown, (Civ. A.) 275 SW 235. 


[a] Construction of contract.—A 
contract by a lumber dealer of Lowell 
“to furnish all the lumber for Rod- 
man’s house in Roxbury, delivered 
in Boston, first floor to be delivered 
on the cars by the first day of Au- 
gust next,” is fulfilled by a delivery 
on the cars at Lowell, by the first 
day of August, of a sufficient por- 
tion of the lumber for the first floor, 
although it does not reach Boston un- 
til after that day. Allen v. Kimball, 
12 Cush. (Mass.) 268. 


[b] Application of shipments to 
contract.—American Sugar Refining 
Co. v. Page, 23 F. (2d) 149. 

4. Lion Match Co. v. Hess, 
A.) 253 SW 108. 

5. Lion Match Co. v. Hess, supra. 

6. Lion Match Co. v. Hess, supra. 

7. Johnson v. Allen, 78 Ala. 387, 
56 AmR 34; Foote v. Smith, etc., 
Typewriter Co., 48 N. D. 33, 172 NW 
833. 


(Mo. 


[a] Illustration.—Under a_ con- 
tract to sell five hundred and sixty 
tons of coal, to be delivered as plain- 
tiffs might order, not more than two 
hundred tons to be ordered in any 
one month, the contract being signed 
September 12, and the first order, 


13. Grosvenor v. Magill, 37 Ill. 
239; Kirkpatrick v. Alexander, 44 
Ind. 595, 60 Ind. 95. 


14. Southern Steel, etc., Co. v. 
Hickman, 190 Fed. 888; Horner v. 
Daily, TT sInds “Ay S785 133 Nios oe 


Goldenberg v. Cutler, 189 App. Div. 
489, 178 NYS 522. : 


“‘Shipment’ means that the goods 
have been delivered to the carrier and 
his bill of lading therefor issued.” 
Goldenberg v. Cutler, 189 App. Div. 
489, 178 NYS 522, 523. 


[a] Contract construed.—(1) 
Plaintiff's assignor purchased from 
defendants 300 tons of English ferro- 
manganese iron by a written order 
providing for ‘‘shipment,’ 100 tons 
each in September, October, and No- 
vember. Defendants immediately 
contracted with an English concern 
to ship the ore, their contract with 
plaintiff providing for ‘shipments,” 
as distinguished from ‘‘deliveries,’’ 
in September, October, and Novem- 
ber, their contract with the English 
sellers requiring deliveries in New 
Orleans in October, November, and 
December. It was held that the word 
“shipment,” as used in the contract 
of sale, did not mean “delivery,” and, 
that shipment of 100 tons having 
been made in September, there was 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- B. 435 


§ 332] 


. 


fied time exacts of the seller completion of the jour- 
ney and the turning of the goods over to the pur- 
and where the seller 
contracts to ship in a particular month, the buyer 
cannot refuse to accept the goods because they did 
Under a contract to ship 
from a foreign port between certain dates, the only 
duty of the seller is to ship between the specified 
dates by a ship reputed and believed to be seaworthy, 
traveling over the usual course, and reasonably ex- 
pected to make the trip in time, if not delayed by 
accident or causes that come within the meaning of 
But where the contract 
states that the shipment is “expected to arrive” be- 
tween certain dates, the buyer is not bound to accept 
goods tendered after that date where they were not 
shipped in such vessel and by such route as warrant- 
ed a reasonable expectation of its arrival within the 
If goods were ordered for delivery 
on a certain date at a point so distant that they could 
not possibly have reached the place at that date, a 


chaser within that time;?® 


not arrive in that month.!® 


the term “force majeure.”!7 


time specified.*® 


no breach of contract by failure to 
deliver such amount in that month. 
Southern Steel, etc., Co. v. Hickman, 
190 Fed. 888. (2) Where a contract, 
manifestly made with reference to 
special war conditions, fixed the time 
for shipment of the goods from a 
foreign country, but contained a pro- 
vision, “No arrival, no sale,” the sell- 
er did not undertake to make deliv- 
ery, but merely agreed to ship the 
goods on the date specified, and the 
buyer cannot reject the goods for de- 
lay in delivery. Pottash v. Reach, 
272 Fed. 658 [writ of certiorari dism 
259 U. S. 589, 42 SCt 588, 66 L. ed. 


1078]. 
15. Southern Steel, ete, Co. v. 
Hickman, 190 Fed. 888. See Nelson 


v. Miller, 195 Tll. A. 233 (delay in 
hauling goods to purchaser after be- 
ing loaded on car immaterial where 
seller’s only obligation was to load 
goods). 

16. Jauch v. Powertown Tire 
Corp:, 212 App. Div. 326, 209 NYS: 16. 


17. Erie Food Products Co. v. In- 
terocean Mercantile Corp., 299 Fed. 
7A. 


18. Bradlee, etc., Co. v. Frey, 280 
Fed. 375. 3 

19. Whitney v. Hop Bitters Mfg. 
Co:; 2 NYS 438 [aff 121 N. Y.> 682 
mem, 24 NE 1098 mem]. 


20. U. S.—Connell Bros. Co. v. 
te Reta 213 Fed. 737, 1380 CCA 
5a 

Ill.—Cutler vy. Gardiner Metal Co., 
225: Tl. A. 497. 

Mass.—Lefferts v. Weld, 167 Mass. 
531, 46 NE 107. 

Mo.—James. v. Crown Cereal Co., 
90 Mo. A. 227. 


N. Y.—Clark v. Fey, 121 N. Y. 470, 
24 NE 703; Welsh v. Gossler, 89 N. 


Y. 545, 11 AbbNCas 457; Goldenberg 
v. Cutler, 189 App. Div. 489, 178 NYS 
522; Bidwell v. Overton, 13 NYS 274, 
26 AbbNCas 402. 


N. C.—lLynchburg Sign Works v. 
Piedmont Phonograph Co., 176 N. C. 
536, 97 SE 489. 


Eng.—Bowes v. Shand, 2 App. Cas. 
455; Aron v. Wegimont, [1921] 3 K. 


[a] Shipment from seaboard.— 
Where a’ contract for sale of grain 
requires shipment.from seaboard not 
later than April, a delivery to an 
agent of a steamship company in 
St. Louis at any time during the 
month is not sufficient, as the Seller 
was obligated to get the grain to 
port in time for it to be shipped from 
there in April. James v. Crown Ce- 
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The contract is, 


. 


real Co., 90 Mo, A. 227. 


[b] Mode of shipment.—A_ con- 
tract to ship goods “at Manila per 
sailing vessel . direct to New 
York or via Hong Kong, during... 
April or May,’ requires the goods to 
be on board a sailing vessel within 
the time specified, and a shipment at 
Manila in May, on steamer for Hong 
Kong, and transhipment to a sail- 
ing vessel at the latter port in June, 
is not a compliance therewith. Lef- 
ferts v. Weld, 167 Mass. 531, 46 NE 
107. 
ween Bowes: v. Shand, 2 App. Cas. 

22. U. S.i—The Sark, 245 Fed. 909; 
Connell Bros. Co. v. Diederichsen, 213 
Fed. 737, 130 CCA 251; Peace River 
Phosphate Co. v. Grafflin, 58 Fed. 550. 


Mich.—Haldeman v. Berry, 74 
Mich. 424, 42 NW 57. 
N. Y.—Hill v. Blake, 97 N. Y. 216 


[aff 48 N. Y¥. Super. 253]. 


N. C.—Lynchburg Sign Works v. 
Piedmont Phonograph Co., 176 N. C. 
536, 97 SE 489. 

Hng.—Aron 
She LB 430s 
Q. B. D. 344. 

[a] Rule applied.—(1) A contract 
to ship flour in February is broken if 
the flour, although delivered at the 
wharf ready for shipment in Febru- 
ary, is not fully loaded on the vessel 
till March 38, and the ship did not 
sail till March 8. Connell Bros. Co. 
v. Diederichsen, .213 Fed. 737, 130 
CCA 251. (2) Where contract re- 
quired shipment to be made during 
June, July or August, buyer was en- 
titled to reject a snipment not made 
until September 3, notwithstanding 
date of bill of lading and contract 
that bill of lading should be final as 
to date of shipment. Olivier Straw 
Goods Corp. v. Osaka Shosen Kaisha, 
27 F. (2d) 129 [rev 21 F. (2d) 618 and 
certiorari den 278 U. S. 618 mem, 49 
SCt 22 mem, 73 L. ed. 540 mem]. 


23. Coyne v. Avery, 189 Ill. 378, 
NE 788; Browne v.- Paterson, 165 
Y. 460, 59 NE 296. 


[a] Construction of contract.— 
(1) Where defendants contracted to 
purchase from plaintiff one half the 
cargo per Wachusett, “chartered to 
load” not exceeding twenty-two 
hundred tons nitrate of soda, to ar- 
rive at New York, “bought to be a 
March and or April shipment’ from 
the west coast of South America; 
and it was the custom of the trade, 
known to both parties, for the ven- 
dor to sell after having entered into 
an executory contract for the pur- 
chase of the product on the west 


v. Wegimont, [1921] 
Brandt v. Lawrence, 1 


59 
N. 


shipment on that date will be sufficient.*? 
the contract provides that the goods are to be shipped 
within a certain period, the time of shipment is usu- 
ally regarded as material,?° and it is not a compli- 
ance with the contract if the goods are shipped be- 
fore?1 or after? 
of the contract and the surrounding circumstanees, 
known to the parties, show a different intention.?* 


. 
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Where 


the time specified, unless the terms 


however, satisfied if the goods are 


on board the car or vessel within the designated 
time, and it is not necessary that the car leave the 
station or the vessel clear and sail within such time.?# 
The real test, however, is the intention of the par- 
ties, to be ascertained by a literal interpretation of 
the language used if it is unambiguous,?°* or by evi- 
dence of custom or usage if the meaning is equivocal 
or ambiguous;?® and where it appears from the use 
of the word “shipment” that the parties contemplated 
that the car or vessel should begin its journey at the 
time specified, the contract will be so construed.2? 
In such ease, if the vessel departs at the time fixed 


coast of South America, to be deliv- 
ered there or shipped according to 
order, the words, ‘bought to be a 
March and or April shipment,” re- 
ferred to the original purchase by 
plaintiff, and did not bind plaintiff to 
ship the goods during those months. 
Browne y. Paterson, 165 N. Y. 460, 59 
NE 296. (2) A contract for the sale 
of five cases of eggs, one to be shipped 
on Tuesday and the balance on 
Wednesday and Thursday, is com- 
plied with by shipment of a part on 
Tuesday, a part on Thursday, and a 
part on Friday, where shipment was 
to be from any point in Kansas or 
Nebraska, and not from a specified 
point. Coyne v. Avery, 189 Ill. 378, 
59 NE 788. 

24. U. S.—Harrison v. Fortlage, 
TELS Spee, lO SCtind 38 a4 Ommiaae ae 
616; San Francisco Iron, ete., Co. v. 
Sweet Steel Co., 23 F. (2d) 783; Lam- 
born v. Log Cabin Products Co., 291 
Fed. 435. 


Mont.—Clark v. Lindsay, 19 Mont. 
1, 47 P 102, 61 AmSR 479. 


N. Y.—Ledon v. Havemeyer, 121 N. 


Wi. 279,24 INE) (297, 8) RA 245 Drew, 
47 Hun_ 616]; Jacob Glass, Inc. v. 
Banca Marmorosch, ete., Soc., 122 


Misc. 637, 204 NYS 636; Schwann v. 
Clark, 9 Mise. 117, 29 NYS 289 [aff 
7 Misc. 242, 27 NYS 262]. 

N. C.—Bowers v. J. B. Worth Co., 
129 N. C. 36, 39 SH 635. 


Eng.—Busk v. Spence, 
329, 171 Reprint 105. 
[a] Putting goods on lighters to 


be taken out to the vessel is a ship- 
ment within the condition. Gattor- 


4 Campb. 


no v. Adams, 12 C. B. N. S. 560, 104 
ECL 560, 142 Reprint 1262. 

25. National Importing, ete., Co. 
v. Bear, 236 Ill. A. 426 [rev on an- 
vee ground 324 Ill. 346, 155 NE 

26. National Importing, ete., Co. 
v. Bear, supra. 

27. Wills v. Larzelere, 288 Fed. 
559; National Importing, éte., Co. v. 


Bear, 236 Ill. A. 426 [rev on another 
ground 324 Ill. 346, 155 NE 343]. 


[a] Rule applied.—A contract 
providing,. ‘“‘Sshipment to be effected 
from Australia by steamer on the 
10th af March,” requires departure 
of the steamer from Australia by 
March 10th, and not merely delivery 
to her by that date. Wills v. Lar- 
zelere, 288 Fed. 559. 


[b] Where monthly shipments are 
provided for, and there is a special 
understanding as to certain vessels, 
it is a good defense to an action 
against the buyer that the vessels did 


. 
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for shipment, it is immaterial, in the absence of any 
showing as to the customary meaning of the terms, 
that the goods were loaded before such time.*® 
Moreover, it has been held that where goods are 
delivered to a carrier in installments, the shipment- 
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fied date is not a violation of the contract where 
time is not of the essence of the contract in that re- 
spect, and the buyer is not prejudiced by the earlier 
shipment,?* and that the buyer is not relieved of all 
obligation under a contract for delivery in install- 


is not complete until all are delivered to it.?° ments because one shipment was ahead of time, 


Time of clearance. 


time.?1 
[§ 333] (4) Premature Delivery. 


of shipment or delivery is fixed it is not asa rule a 
sufficient performance if the seller ships or delivers 
the goods before such time,®? although it has been 
held that a shipment slightly earlier than the speci- 


not sail at the respective times 
agreed upon. Peace River Phosphate 
Co. v. Grafflin, 58 Fed. 550. 


28. National Importing, ete., Co. 
v. Bear, 236 Ill. A. 426 [rev on an- 
other ground: 324 Ill. 346, 155 NE 
343]. See Alexander v. Vanderzee, 
fe Rr. 7 C6. PP. 530) -Gwhere: a: contract 
for shipment in June and (or) July, 
seller’s option, was construed to mean 
that the goods must be loaded so as 
to sail in those months and not that 
the goods must be loaded in those 
months). 

[a] Ilustration.—The phrase ‘‘Ship- 
ment from the Orient, 75 cases 
in April, 50 cases in May, and 100 
cases in June, 1920,’ means that the 
merchandise is to be placed on ships 
which will begin their respective 
voyages in the respective months 
named, and the fact that the first 
consignment was placed on board the 
ship on March 31 was not a_breach 
of the contract. National Import- 
ing, etc., Co. v. Bear, 236 Ill. A. 426, 
435 [rev on another ground 324 Ill. 
346, 155 NE 343] (“If it had been 
the intention that mere delivery on 
the wharf or the placing of the goods 
on the boat was to amount to ship- 
ment, it would seem that either no 
preposition would have been used, or 
the word ‘at’ would have been chosen 
to express the intention’’). 


29. National Importing, etec., Co. 
v. Bear, 324 Ill. 346. 155 NE 343 [rev. 
on another ground 236 Ill. A. 426, and 
disappr Bowes v. Shand, 2 App. Cas. 
455 (where a portion of the goods, 
which were to be shipped in March, 
was loaded in February, but the rest 
was not delivered to the vessel until 
sometime in March, and it was held 
that the rice loaded in February was 
shipped then, and _ constituted a 
breach of warranty to ship in 
March) ]. 

30. Thalmann v. Texas Star Flour 
Mills, 9 Aspin. 87. 


[a] Illustration.—Wheat was sold 
for shipment at Galveston in the Unit- 
ed States, by a specified vessel for 
Havre, ‘clearance’ to be not later 
than May 31. A certificate of clear- 
ance was obtained on May 28. Part 
only of the cargo was then on board, 
the rest being alongside ready to be 
loaded. The loading was not complet- 
ed until June 2, when the vessel sail- 
ed.. By the statute of the United 
States the master must furnish a 
manifest of the cargo “on board, 
whereupon the collector shall grant a 
clearance.” It was, however, custom- 


A contract for shipment pro- 
viding that “clearance” shall not be later than a 
specified date is complied with where a certificate of 
clearance is properly granted before the specified 
date, although the goods are not fully loaded, and 
the vessel does not sail until a subsequent date.°° 
Procuring a bill of lading for goods which the ear- 
rier has not actually received is not a compliance 
with a stipulation for shipment within a specified 


(1) In General. 
‘When the time 


ary to grant a clearance before the 
completion of loading, and such a 
clearance was valid and effective for 
all purposes, and entitled the vessel 
to sail immediately. It was held that 
the vessel had obtained a ‘‘clearance”’ 
within the meaning of the contract, 
when the certificate of clearance was 
granted. Thalmann v. Texas Star 
Flour Mills, 9 Aspin. 87. 

SlawtiWae Le eAdarms ) Mach © Ouav. 
South State Lumber Co., 2 Ala. A. 
471, 56 S 826. : 

32. Ga.—Carolina Portland Cement 
Co. v. Roper-Strauss-Ferst Co., 33 Ga. 
A. 511, 126 SE 860. 


pane Pe v. Rosenthal, 10 Ill. A. 
Op 


Me.—Arons v. Cummings, 107 Me. 
19, 78 A 98, 31 LRANS 942. 


Mo.—George v. Dean, 17 Mo. A. 332. 


Tex.—Bull v. Morrison, (Civ. A.) 
241 SW 561 [cit Cyc]. 

W pneta owes v. Shand, 2 App. Cas. 

5. 

[a] Rule applied.—Where a con- 
tract calied for delivery of one car of 
goods per week, a buyer was not re- 
quired to accept six cars shipped on 
two consecutive days and two more 
cars shipped on the sixth.and seventh 
days thereafter. Bull v. Morrison, 
(Tex. Civ. A.) 241 SW 561. 


33. Atlas Shoe Co. v. Lewis, 
App. Div. 244, 195 NYS 618. 


34 Forsyth Furniture Lines v. 
Druckman, 8 F. (2d) 212, 47 ALR 185. 


35. Ala.—Herzfeld Lumber Co. v. 
Langley, 18 Ala. A. 485, 93 S 378. 


Ga.—Carolina Portland Cement Co. 
v. Roper-Strauss-Ferst Co., 38 Ga. A. 
511, 126 SE 860. 


La.-—American Electric Works v. 
Wolf Electric Works, 5 La. A. 355. 


Me.—Arons v. Cummings, 107 Me. 
19, 78 A 98, 31 LRANS 942. 

Minn.—Lee v. Bangs, 43 Minn, 28, 
44 NW 671. - 

Miss.—Camors v. Morlet, 131 Miss. 
164, 95 S 317. i 

Alta.—Wilbur v. Wildman, 6 Alta. 
260: 

Waiver of delay see infra §§ 341- 
345. 

36. Herzfeld Lumber Co. v. Lang- 
ley, 18 Ala. A. 485, 93 S 378; Arons 
v. Cummings, 107 Me. 19, 78 A 98, 31 
LRANS 942; Lee-v. Bangs, 43 Minn. 
23, 44 NW 671; Camors v. Morlet, 131 
Miss. 164, 95 S 317. 
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where the consequences of the premature shipment 
are separable and independent of the principal pro- 
visions and purposes of the contract, and entail on 
buyer nothing more than a trifling loss which is ¢a- 
pable of exact determination in money.** 


Buyer may waive objection for premature deliv- 
ery,?®© as by acceptance of the goods without objec- 
tion,?® or by objection to delivery on other grounds.*7 


[§ 334] b. When Time Not Fixed by Contract— 


When the time of delivery is not 


fixed, or is stated in general and indefinite terms, 
time is not of the essence of the contract.** 
implies, however, that if no time is fixed, delivery 
shall be made within a reasonable time,®® in the ab- 
sence of anything to show that an immediate delivery 


The law 


37. Wilbur v. Wildman, 6 Alta. L. 
161 (where, however, defendant was 
allowed demurrage charges on goods 
shipped prematurely). 

38. Cal—Salinas Valley Lumber 
Co. v. Magne-Silica Co., 159 Cal. 182, 
112 P1089; Montgomery v. Thomson, 
152 Cal. 319, 92 P 866. 


Conn.—Harlow v. Parsons Lumber, 
ete: (Co, 81 iConn.. 5.727715 Ae T34. : 


Ind.—O’Brien v. Higley, 162 Ind. 
316, 70 NE 242. 


N. Y.—McCutcheon v. Kimball, 135 
Mise. 299, 238 NYS 102. 


N. C.—White v. McMillan, 114 N. C. 
349, 19 SE 234. 


Philippine.—Smith v. Matti, 44 
Philippine 874, 881 [quot Cyc]. 


Ont.—Ballantyne v. Watson, 30 U. 
CHOP AS 298 


[a] Contracts held not to fix defi- 
nite time.—(1) The words, ‘when 
transit car,’ ona sales slip covering 
a sale of a car load of lumber, did 
not fix any date of delivery; and did 
not show that delivery should be 
made on arrival of the car. Harlow 
v. Parsons Lumber, ete., Co., 81 Conn. 
572, 71 A 734. (2) Where a manufac- 
turer proposing to build a machine 
stated he expected to start at once 
and finish within three weeks from 
receipt of order, while the buyer, in 
a letter of acceptance, made no men- 
tion of time, time was not of the es- 
sence of the contract. Dressler- 
Beard Mfg. Co. v. Winter Garden Co., 
158 NYS 875. (8) Other contracts 
construed to same effect. Lamborn v. 
Log Cabin Products Co., 291 Fed. 435; 
Meyer v. Stone Valley Distilling Co., 
128 App. Div. 161, 112 NYS 615; Sum- 
rell v. International Salt Co. 148 N. 
C. 552, 62. SH 619. 


39. U. S.—Western Grocer Co. v. 
New York Oversea Co., 28 F. (2d) 518; 
In re Cowen, 11 F. (2d) 692: Brie 
Food Products Co. v. Interocean Mer- 
cantile Corp., 299 Fed. 71; Jaslow v. 
Waterbury Co., 296 Fed. 363; Lam- 
born v. Log Cabin ‘Products Co., 291 
Fed. 435; Fish v. Hamilton, 112 Fed. 
742, 50 CCA 509; Blydenburgh v. 
Welsh, 3 F. Cas. No. 1,583, Baldw. 
Sods 


Ala.—Ward v. Cotton Seed: Products 
Co., 193 Ala. 101, 69 S 514; Copeland 
v. Union Nursery Co., 187 Ala. 148, 65 
S 834. 

Ark.—Steininger Constr. Co. v. 
Bates, 159 Ark. 416, 252 SW 618; 
Wooten v. Bain-Adams Co., 146 Ark. 


Fox later cases, developments and changes in the law see Annotations, same title and section number, 
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is intended;*° and this rule applies where the pro- 


Beh 


tive.41 


vision fixing a time for delivery has become inopera- 


462, 226 SW 134; C. H. Smith Tie, 
Cry GOs YVE Weatherford, 92 Ark. 6, 
121 "SW 943; Long v. Abeles, 77 Ark. 
150, 91 SW 29. 


Cal.—Jones, ete., Steel Co. v. Abner 
Doble Co., 162 Cal. 497, 123 P 290; 
Salinas Valley Lumber Go. v. Magne- 
PiWoOaaCOy) 159 (Call 182.119" Po O08) 
Hougland v. Roth Blum Packing Co. 
WoiCal., cA G3ii0 2090,.P 159. Ray Vs 
American Photo Player Co., 46 Cal. 
A. 311, 189 P 130; Martyn v. Western 
Pac. try Co, 2, Gal. A. 'b89,, 1325P, 602, 


Conn.—Atlantie Terra Cotta Co. v. 
Chesapeake Terra Cotta Co., 96 Conn. 
88, 113 A 156; Rochester Distilling 
Co. v. Geloso, 92 Conn. 43, 101 A 500; 
Harlow v. Parsons Lumber, ete., Co., 
81 Conn 572) 71-A 734. 


Del.—Walker v. Taylor, 20 Del. 118, 
53 A 357 


Fla. New hitihe v. Gray, 27 Fla. 482. 
8 S 726, 11 LRA 526 

Ga.—Bearden Merosutile Coleg Ve 
Madison Oil Co., 128 Ga. 695, 58 SE 
200; Northington-Munger Pratt Co. 
v. Farmers’ Gin, etc., Co., 119 Ga. 851, 
47 SE 200, 100 AmSR 210; Herring 
Motor Co. v. Belin, 38 Ga. A. 756, 145 
SE 474; Motor Parts Corp. v. Ameri- 
ean Auto Parts Co., 36 Ga. A. 549, 137 
SE 119; Cobb Lumber Co. v. Sunny 
South Grain Co., 36 Ga. A. 140, 135 SE 
759; Edison vy. Plant Bros., 35 Ga. A. 
683, 134 SE 627; Columbia Smelting, 
ete., Works v. Dexter, 31 Ga. A. 627, 
121 SE 844; Breman vy. Rodbell, 31 
Ga. A. 358, 120 SE 697. 


Ill.—Coyne v. Avery, 189 Ill. 378, 
59 NE 788 [aff 91 Ill. A. 347]; Henkle 
v. Smith, 21 Ill. 238; National Im- 
porting, etc., Co. v. Bear, 236 Ill. A. 
426 [rev on other grounds 324 Ill. 346. 
155 NE 343]; Tifton Citizens’ Bank 
v. Adam Schillo Lumber Co., 188 Ill. 
A. 535; Jenkins v. Brittin, 185 Ill. A 
67; Agnil Light Co. v. National 
Stamping Electric Works, 178 Ill. A. 
473; Fairbanks v. Wills, 159 Ill. A. 
241. 

Iowa.—Loftus v. Riley, 83 Iowa 503, 
50 NW 17; Holt v. Brown, 63 LOH 
319,19 NW 235. 

Ky.—Fairbanks v. Hooper, 147 ie 
154, 143 SW 1025; Hume v. Mullins, 
35 SW 551, 18 Kyl 108. 


La.—Cottam v. Moises, 149 La. 305, 
88 S 916; Haskins Trading Co. v. Pfei- 
fer, (La. A.) 130 S 469; Thompson vy. 
Pfeifer, 2 “aA (Orleans) 327.° See 
Brecht v. Manale, 1 La. A. 14 (holding 
that the presumption is that sale is 
made for immediate delivery or with- 
in reasonable time after sale). 


Me.—New Bedford Cooper Co. v. 
Southard, 95 Me. 209, 49 A 1062; Pratt 
v. Lincoln, 13 A 689. 


Md.—Bagby v. Walker, 78 Md. 239, 
2 An Voss ISriete iV. Myer, 61 Ma. 
558. 

Mass.—Pope v. Brooks, 249 Mass. 
381, 144 NE 214; Tirrell v. Anderson, 
244 Mass. 200, 138 NE 569; Homer v. 
Baker Yacht Basin, 223 Mass. 500, 112 
NE 151; Barrie v. Quimby, 206 Mass. 
259, 92 NH 451. 


Mich.—Bollenbacher v. Reid, 
Mich. 277, 118 NW 9383. 


Minn.—North Coast Lumber Co. v. 
Great Northern Lumber Co., 144 Minn. 
304, 175 NW 547; Hjorth v. Albert 
Lea Mach. Co., 142 Minn. 387, 172 NW 
488; Palmer v. Breen, 34 Minn. 39, 24 
NW 32103, ROberts) Vv. Sera Mill Co., 
30 Minn. 413, 15 NW 680 


Mo.—Smith v. Shell, 82 Mo. 215,°52 
AmR 365; Union Wholesale Lumber 
Co. v. Milne Lumber Co., (A.) 251 SW 
464; Vantrees v. Trimble, 214 Mo. A. 
30, 251 SW 396; Brown Instrument 
Co. v. Universal Brick, etc., Co. 212 
Mo. A. 462, 249 SW 128; Heller v. 


155 


Ferguson, 189 Mo. A. 484, 176 SW 
1126; Metropolitan St. R. Co. v. Brod- 
erick, etc., Rope Co., 156 Mo. A. 640, 
137 SW 683. 


Nebr.—McGinnis v. R. K. Johnson 
Co., 74 Nebr. 356, 104 NW 869. 


N. Y.—A. B. Murray Co. v. Lidger- 
wood Mfg. Co., 241 N. Y. 455, 150 NE 
614; John F. Trainor Co. v. Amsinck, 
236 N. Y. 392, 140 NE 931; Browne 
v. Paterson, 165 N. Y. 460, 59 NE 296; 
Eppens, ete., Co. v. Littlejohn, 164 N. 
Y. 187, 58 NE 19, 52 LRA 811; Pope 
v. Terre Haute Car, etc., Co., 107 N. 
Y. 61, 18 NE 592, 27 NYWklyDig 185; 
Tobias vy. Lissberger, 105 N. Y. 404, 
12 NE 138, 59 AmR 509, 26 NYWkly 
Dig 281; Turner-Looker Co. v. Aprile, 
195 App. Div. 706, 187 NYS 367; Mil- 
ler v. Ungerer, 188 App. Div. 655, 176 
NYS 850; Morse v. Canaswacta Knit- 
ting Co., 154 App. Div. 351, 139 NYS 
634 [aff 214 N. Y. 695 mem, 108 NH 
1101 mem]; Cragin v. O’Connell, 50 
App. Div. 339, 68 NYS 1071 [aff 169 
N. Y. 573 mem, 61 NE 1128 mem]; 
Arthur v. Wright, 57 Hun 22, 10 NYS 
368 [aff 182 N. Y. 547, 30 NE 865]; 
New Haven, etc., Co. v. Quintard, 31 
N. Y. Super. 89, 6 AbbPrNS 128; Jones 
v. Fowler, 31 N. Y. Super. 5, 37 How 
Pr 104; McCutcheon v. Kimball, 135 
Misc. 299, 238 NYS 102; Hubbard v. 
Rockaway Lunch Co., 131 Misc. 53, 
225 NYS 638; Chemung Iron, ete., Co. 
v. Horn, 114 Misc. 380, 186 NYS 643 
Riegal Sack Co. v. Tidewater Port- 
land Cement Co., 95° Misc. 202, 158 
NYS 954; Weinberg v: Gash, 94 Mise. 
303, °158 NYS  179;,: Robinson - Clay 
Products Co. v. American Locomotive 
Co., 56 Misc: (589, 107 NYS. 69; Dia- 
mond v. Canadian Car, ete., Co., 168 
NYS 695; American Law Book Co. v. 
Ball, 165 NYS 925; Whitney v. Hop 
Bitters Mfg. Co., 2 NYS 438 [aff 121 
N. Y. 682 mem, 24 NE 1098 mem]; 
Palen v. Haake, 2 NYS 6; Smith v. 
Halligan, 9 NYSt 425. 


N. C.—J. B. Colt Co. v. Kimball, 
190 N. C. 169, 129 SE 406; Ober, etc., 
Co. v. Katzenstein, 160 N. C. 439, 76 
SE 476;-Hurlburt v. Simpson, 25 N. 
C2335 ; 

N. D.—Sunshine Cloak, etc., Co. v. 
Roquette, 30 N. D. 143, 152 NW 359, 
LRAI1916B 932. 


Okl.—Kingfisher Mill, ete, Co. v. 
Westbrook, 79 Okl. 188, 192 P 209; 
Cameron Coal, ete., Co. v. Universal 
Metal Co., 26 Okl. 615, 110 P 720, 31 
LRANS 618. 


Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066. 

Pa.—Popper v. Rosen, 292 Pa. 122, 
140 A 774; Muskegon Curtain-Roll 
Co..v. Keystone Mfg. Co., 1385 Pa. 132, 


19 A 1008; Sloss-Sheffield Steel, etc., 
a v. Tacony Iron Co., 46 Pa. Super. 
164. 


Philippine—Smith v. Matti, 44 


Philippine 874, 881 [quot Cye]. 


R. I.—Newton Tea, etc., Co. v. Nar- 
raganset Wholesale Grocery Co., 45 
R. 1.) 387; 389, 123A 144 [cit Cyc]; 
Dawley v. Potter, 19 R. I. 372, 36 A 
92. 


Ss. C.—J. B. Colt Co. v. Hallman, 
118 S. C. 404, 110 SE 462. 


Oxweld Acetylene Co. v. Davis, 115 
S. C. 426, 106 SE 157. 


Tex.—Ullman v. Babcock, 63 Tex. 
68; Border Rubber Co. v. Turney, 
(Civ. A.) 291 SW 959; Robbins v. 
Hill, (Civ. A.) 259 SW 1112; Amer- 
ican Law Book Co. v. Fulwiler, (Civ. 
A.) 219 SW 881; Lippman v. Jef- 
fords-Schoenmann Produce Co., (Civ. 
A.) 184 SW 534; Shepard v. Weiss, 
(Civ. A.) 28 SW 355. 


Vt.—Danforth v. 
257. 


Walker, 40 Vt. 
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But that an immediate delivery is intended 


Va.—Smith v. Snyder, 82 Va. 614. 


Wash.—Dalk v. Rowntree, 119 
Wash. 368, 206 P 22; Wright v. Seat- 
tle Grocery Co., 105 Wash. 383, 177 
P 818; Wheeler v. Pitwood, 104 
Wrashinl: its py 2i8or. i offimanisivs 
Tribune Pub. Co., 65 Wash. 467, 118 
P 306; R. J. Menz Lumber Co. v. Mc- 
Neeley, 58 Wash. 223, 108 P 621, 28 
WLRANS 1007; Hughes Mfg., etc., Co. 
v. Parker-Bell Lumber Co., 53 Wash. 
516, 102 P 4338. 


W. Va.—Boyd v. Gunnison, 14 W. 
a. 1. 


Wis.—Luckens Iron, ete. Co. v. 
Hartmann-Greiling Co., 169 Wis. 350, 
172 NW 894; Lippert v. Saginaw Mill- 
ing Co., 108 Wis. 512, 84 NW 881. 

Eng.—De Waal v. Adler, 12 App. 
Cas. 141; Benson v. Lamb, 9 Beav. 
502; 50. Reprint 4383) Williams v. 
Wheeler, 8 C. B. N. S. 299, 98 ECL 
299, 142 Reprint 1181; Macdonald v. 
Longbottom, 1 F. & F. 538, 175 Re- 
print 842. 


i Ir.—Macauley v. Horgan, [1925] 2 
Tes 

N. B.—Moore vy. Canadian Fair- 
banks Co., 41 N. B. 485. 


Ont.—Ballantyne v. Watson, 30 U. 
Grea koe oe 


Que.—Mahaffy v. 
Super. 475. 


[a] Where, contract for purchase 
of sheep was silent regarding time 
of delivery, or as to the seller’s 
duties, the law writes into the con- 
tract an obligation to take custom- 
ary means to fatten the sheep with- 
in a reasonable time and tender de- 
livery. Hougland v. Roth Blum Pack- 
ins Cov 99" Cali aA Gab, £27 ou paekooe 


{[b] Fulfilment of condition.—A 
contract to buy a colt “if sound at 
five months old’’ does not require de- 
livery on the last day of the five 
months, but within a reasonable time 
thereafter. Dawley v. Potter, 19 R. 
T.:372,; 36 A 92. 


[ec] Contract for shipment from 
Orient which would require from. 
ninety to one hundred and twenty 
days for its completion cannot be con- 
strued as fixing a definite date for 
delivery, and hence delivery with- 
in reasonable time is sufficient. Na- 
tional Importing, etc., Co. v. Bear, 
236 Ill. A. 426 [rev on another ground 
324 Ill. 346, 155 NB 343]. 

[d] Where the seller is entitled 
to reasonable time for delivery, he 
cannot be put in default by a demand 
for immediate delivery. Miller v. 
pine} 188 App. Div. 655, 176 NYS 
50. 


Baril, 11 Que. 


40. Iowa.—Loftus v. 83 


Iowa 503, 50 NW 17. 
Ky.—Hardesty v. Pittsburg Steel 
Co., 89 SW 260, 28 KyL 367. 
Minn.—Roberts v. Mazeppa Mill 
Co., 30 Minn. 413, 15 NW 680. 


N. C.—Hurlburt v. Simpson, 25 N. 
C. 233. 

Philippine.—Smith v, Matti, 
Philippine 874, 881 [quot Cyc]. 

See Pratt v. Croft, 19 La. Ann. 130 
(where no time is specified for de- 
livery, the buyer may claim an im- 
mediate delivery). 


Riley, 


44 


41. Norton Iron Works v. Wilson 
Steel Products Co., 232) Ill. A. 523% 
Wichert- v. Stafford, 25 Ill. A. 218; 


Wayne Oil Tank, etc., Co. v. Stoltz, 


167 NYS 32. 


[a] Tllustration.—A clause of an 
order for goods requiring shipment 
within ten days became inoperative 
when the contract of sale was not 
completed by the seller’s acceptance 
of the order until after the ten-day 
period, so that the seller had reason- 
able time within which to make ‘de- 


844 [55 C.J.] 


may appear from the terms of the contract,*” or the 
circumstances attending the transaction;*? and if 
such intent does appear time is of the essence of 
the contract.44 Contracts referring to the time of 
delivery in general or indefinite terms will be con- 
strued reasonably in view of the circumstances,*® 
and with reference to the usage of terms in the par- 
ticular trade.t® Where goods are to be delivered “by 
the first boat,” it is sufficient to send them by the first 
boat that receives general freight, although a boat 
under special charter had sailed before.*7 


Statements as to time of arrival. of goods shipped. 
A seller’s letter accompanying an invoice of goods 
shipped, which states that he expects the goods to 
arrive some time during the month specified in the 
invoice, constitutes a part of the contract and modi- 
fies the precise terms of the invoice in respect to time 
of arrival,*® but the statement in the letter is not a 
warranty.‘® Where a contract of sale declared that 
the goods were “due to arrive in about 10 days,” it 
was held that if the words constituted a condition, 
the buyer, in order to hold the seller in default for 
nondelivery, must show that such condition was 
complied with;°° if they merely provided a time for 
delivery, the seller could perform by delivering goods 
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corresponding with the description, regardless of 
whether or not they had been shipped at the time the 
contract was made;°! if they were a warranty that. 
the seller had already shipped the goods, and that 
they were due to arrive in such time, the buyer, in 
order to hold the seller in default, must show either 
that no goods were shipped, or that they arrived in 
about ten days and were not delivered.*? 

Terms relating to season of year. <A contract to 
deliver during “the season” requires a delivery dur- 
ing the current season only,®* and a contract to deliv- 
er for “spring shipment” requires at least that deliv- 
ery should be made before July 1.°* In construing 
such indefinite expressions as to time, the purpose for 
which the goods are intended will be taken into con- 
sideration.°® For example a sale of coal “for the win- 
ter trade” requires delivery to be made before the 
end of Mareh;°°® and a sale of fruit trees to be de- 
livered “this fall” requires that delivery shall be 
made at a time suitable for planting.®” It has also 
been held that the term “fall,” when used in a con- 
tract for delivery of fruit trees, embraces the three 
months commencing with the first day of September 
and terminating with the last day of November.®® 


livery. Wayne Oil Tank, etc., Co. v. 
Stoltz, 167 NYS 32; 


Effect of waiver of delivery within 
specified time see infra § 345 


42. Stock v. Towle, 97 Me. 408, 54 
A 918; Richmond Leather Mfg. Co. 
v. Fawcett, 130 Va. 484, 107 SE 800. 


[a] Sale “transit car’ (1) means 
a sale of goods then in transit to 
place of delivery, and contemplates 
delivery at earliest practicable hour. 
Stock v. Towle, 97 Me. 408, 54 A 918. 
(2) Tender of goods not in transit at 
the time the contract was made, but 
shipped three days later, was not a 
compliance with the contract. Stock 
v. Towle, supra. 

Contracts expressly providing for 
Seems delivery see infra § 335. 


43. . S.—Hen'derson v. McFadden, 
italy? red, "389, 50 CCA 304. 


“Ala.—Deming Co. v. Bryan, 2 Ala. 
A. 317, 56 S 754. 

Conn.—Boston Lumber Co. v. Pen- 
dleton Bros., Inc., 102 Conn, 626, 129 
A 782. 

Iowa.—Western Silo Co. v. Gogerty, 
187 Iowa 1, 171 NW 176. 


Mass.—Lonergan v. Waldo, 179 
Mass. 135, 60 NE 479, 88 AmSR 365. 


N. Y.—Jones v. Fowler, 31 N. Y. 
Super. 5, 37 HowPr 104. 


Va.—Richmond Leather Mfg. Co. v. 
Faweett, 130 Va. 484, 107 SE 800. 


[a] TIllustration.—Where the sell- 
er accepted an order for shoe laces, 
stipulating delivery. was to be rushed, 
with knowledge that the laces were 
purchased for resale for army use, 
the provision as to delivery required 
more than that such laces should be 
sent within a reasonable time, and 
required delivery without delay ex- 
cept such as might be absolutely nec- 
essary in the usual course of defend- 
ant’s business. Richmond Leather 
Mfg. Co. v. Fawcett, 130 Va. 484, 107 
SE 800. 


[b] Consequential damages.— 
Where the purchaser of a pipe intend- 
ed for a ditch in course of construc- 
tion notified the seller that, if it was 
not delivered at once, there was dan- 
ger of the caving in of the ditch and 
the seller agreed to deliver at once, 
without notifying the purchaser that 


in the event of his failure to do so he 
would not be liable for any damages 
occasioned by the delay, these were 
facts from which the jury might have 
found an implied agreement by the 
seller to assume the special liability 
for damages caused by his negligent 
delay in failing to deliver the pipe, 
and the fact that the purchaser makes 
no attempt to get the pipe elsewhere, 
but relies on the promise of the sell- 
er to immediately furnish it, although 
he knows the ditch is in danger of 
caving in, is not such negligence as 
will prevent a recovery for damages 
by the caving in of the ditch, which 
results from the negligence of the 
seller in failing to deliver the pipe, 
which was sold by the latter with a 
knowledge of the circumstances. Lon- 


ergan v. Waldo, 179 Mass. 135, 60 NE, 


479, 88 AmSR 365. 


44. General Flectric Co. v. Chat- 
tanooga Coal, ete., Corp., 241 Fed. 38, 
154 CCA 38; Henderson v. McFad- 
den, 112 Fed. 389, 50 CCA 304; West- 
ern Silo Co. v. Gogerty, 187 Iowa 1, 
171 NW 176; Stock v. Towle, 97 Me. 
408, 54 A 918. 


45. Cal.—Pearson v. McKinney, 160 
CalENG49 Aare Gobo 


Ky.—Bell v. Hatfield, 121 Ky. 560, 
89 SW 544, 28 Kyl 515, 2 LRANS 
529. 


N. Y.—Cohen v. John Curtis, Inc., 
107, ‘Misce., 622, 1277 NYS 246 [art 19a 
App. Div. 952 mem, 181 NYS 931 
mem]. 


Philippine.—Smith v. Matti, 44 Phil- 
ippine 874, 882 [cit Cyc]. 


Va.—Smith v. Snyder, 82 Va. 614. 


[a] Rule applied.—(1) A contract 
for the sale of cattle, requiring de- 
livery on a certain day or within a 
few days thereafter, expires within a 
reasonable time after the day speci- 
fied. Bell v. Hatfield, 121 Ky. 560, 
89 SW 544, 28 KyL 515, 2 LRANS 
529. (2) Where one sold goods to 
be delivered as fast as a third per- 
son delivered them to the seller the 
buyer had no right to set a time with- 
in which the seller must complete the 
delivery, or be deemed guilty of 
breach. Smith v. Snyder, 82 Va. 614. 
(3) Where defendant agreed to de- 
liver to plaintiff a certain number of 
orange trees at one or two years old 


from the bud, of standard size, as all 
of the trees could not reasonably be 
expected to become one year old from 
the bud, of standard size, on a par- 
ticular day, but would ordinarily be- 
come so in smaller lots in uncertain 
intervals, plaintiff had the right to 
make successive demands for per- 
formance, or require delivery by 
piecemeal, and defendant to make suc- 
cessive offers. Pearson v. McKinney, 
160 Cal. 649, 117 P 919. 


46. Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, is2 
NW 586. 


[a] Illustration.—An agreement to 
furnish lump and egg coal to a buy- 
er “in turn,’’ which means, in the coal 
trade, in turn after prior orders are 
filled, and when sufficient small grades 
have been sold to keep the mines run- 
ning, will be construed in accordance 
with such trade meaning. Posposia 
Coal Co. v. Nye- Schneider- Fowler Co., 
106 Nebr. 4, 182 NW 58 


ase Johnson v. MN 12 Ind. 


48. 
man, 


Hitingon-Schild Co. v. Fried- 
213 App. Div. 668, 211 NYS 208. 


49. Hitingon-Schild Co. v. Fried- 
man, supra. 

50. Barkey v. B. Brown, Inc., 186 
NYS 144. 

51. Barkey v. B. Brown, Inc. su- 
pra. 


52. Barkey v. B. Brown, Ince., su- 
pra. 


53. Lehigh Valley Coal Co. v. Cur- 


tis, 22 Ill. A. 394 (in this icase the 
season of navigation). See Hume v. 
Netter, (Tex Civ’ AL)r 172) SSwWeaasGo 


(when delivery was to be made dur- 
season of 1901 and 


ada? v. Selden, 69 Conn. 544, 


55. McGinnis v. R. K. Johnson Co., 
74 Nebr. 356, 104 NW 869; Weltner 
v. Riges, 3 Ww. Va. 445. 


56. McGinnis v. R. K. Johnson Co., 
74 Nebr. 356, 104 NW 869. 


57. Weltner v. Riggs, 3 W. Va. 445 
(delivery November 22 in freezing 
hay eheg did not comply with the con- 
rac 


58. Rosenau_ v. Danes 
638, 232 P 648, 234 P 270 


113 hOr; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 334-335] 


Goods not in actual possession of seller. Where 
agents of a buyer contract for delivery of goods 
where received from the factory, and thereafter sub- 
stitute another principal as buyer by an order which 
states that the goods should be shipped as soon as 
received, the substituted contract requires delivery 
only on receipt from the factory, and not immediate 
delivery.®® If the sale is partly for cash and partly 
on credit, and the seller agrees to deliver the goods 
as soon as they arrive, he cannot insist upon retaining 
possession until the time for which credit is extended 
has expired, in the absence of a covenant giving him 
such right.®° 

Articles to be manufactured. Under a contract 
for the sale of goods to be manufactured, the seller 
has a reasonable time in which to manufacture the 
goods-°! A contract by a manufacturer to sell a 
specified quantity of articles of his manufacture of 
a specified kind as fast as they may be produced re- 
quires not simply a delivery as fast as the’ articles 
are actually produced but also that they shall be 
produced in the ordinary operations of his factory 
with reasonable diligence and by proper and reason- 
able efforts.°? 


Shipment at buyer’s risk. The rule that delivery 
is to be made within a reasonable time, wheré the 
contract specifies no time,®* does not apply where 
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goods are shipped from a foreign port under a con- 
tract by which the buyer takes the risk of delay in 
shipments when made in due time and as stipulat- 
ed.°4 


Option to extend time. Where the contract stip- 
ulates for delivery on or before a certain date, and, 
in case of failure to deliver on that date, gives the 
buyer an option to extend the time, the buyer may 
exercise his option on the following day,°° provided 
such extension is for a reasonable time.®°® 

[§ 335] (2) Delivery “Now,” “Immediately,” “At 
Once,” Etc. <A contract for “prompt” delivery or 
shipment,°* or to deliver or ship “at once,’’°* or “im- 
mediately,”®® requires such acts to be performed 
without delay or as promptly as circumstances, in 
view of the usual course of business, will permit. 
While it has been held that the words “prompt,”7° 
“at once,”7! “immediate,”?? or “now,’’** permit ship- 
ment or delivery within a reasonable time, they gen- 
erally contemplate a greater celerity than ordinarily 
is implied where an act is to be performed within a 
reasonable time,** although they do not necessarily 
mean that shipment or delivery shall be made simul- 
taneously with the receipt of the order or on the day 
the contract is made.*® The distinction seems to be 
that while the celerity implied in such words as “im- 
mediately,” “forthwith,” “at once,” etc., excludes the 


129 A 782. 


59. Finsilver v. Cohn, 181 NYS 903.[{ Co. v. Calbeck, 110 Kan. 768, 205 P 
60. Harris v. Gottlieb, 81 Pa. Sup- | 361. 
er. 186. {[b] Shipment held seasonable.— 
61. Hambleton v. U. Aja Granite| Where a contract of sale required 
Co., 95 Vt. 295, 115 A 102. shipment of engine ‘at once,” ship- 


62. Stewart v. Marvel, 101 N. Y. 


357, 4 NE 743. 


eae See supra text and notes 39- 
- 64 Erie Food Products Co. v. In- 
get Mercantile Corp., 299 Fed. 
I 

65. Kansas Flour Mills Co. v. 
Dirks, 100 Kan. 376, 164 P 273. 

66. Kansas Flour Mills Co. v. 


Dirks, supra. 


67. Tremont Lumber Co. v. Robin- 
son Lumber Co., 160 La. 254, 107 S 
101 [rev 2 La. A. 142]; Jefferson 


Cotton Oil Co. v. Archibald Gin Co., 
3 La. A. 391; Soper v. Creighton, 93 
Me. 564, 45 A 840, 74 AmSR_ 375; 
Standard Scale, etc., Co. v. Baltimore 
Enamel, etc., Co., 136 Md. 278, 110 
A 486, 9 ALR 1502. 


68. Cal.—Farren v. Willard, 76 Cal. 
A. 460, 245 P 206. 


Tl]l.—Runkle v. Twin City Produce 
Go., 224 Til. 1Aj713. 


Kan.—Southwestern Coal Co. v. Cal- 
beck, 110 Kan. 768, 205 P 361. 


La.—Watson v. Feibel, 139 La. 375, 
GL Se 585: 


Me.—Fisher v. Boynton, 87 Me. 395, 
32, A995. 

N. Y.—Levy -v. Dettra, 91 Misc. 41, 
154 NYS 176; Binger v. Blumberg, 76 
Mise. 482, 184 NYS 1115; Hirsch v. 
Annin, 28 Misc. 228, 58 NYS 1019. 


Va.—Virginia Hardwood Lumber 
Co. v. Hughes, 140 Va. 249, 124 SH 
283. 


[a] Rule applied.—In an action for 
‘damages for failure to accept and pay 
for coal, where the order was for cer- 
tain car in transit, with the provi- 
sion, “If you cannot send this car, 
send another at once,’ and the the 
seller instead ordered another car at 
the mines, which arrived four weeks 
Jater and was refused because such 
coal could not then be sold at any 
price, the delay relieved defendant 
from liability, Southwestern Coal 


ment aS soon as railway company 
furnished a car and within two days 
was sufficient. Lawson v. Hobbs, 120 


.Va. 690, 91 SE 750. 


69. Clauss Shear Co. v. Alabama 
Barber Supply Co., 1 Ala. A. 664, 56 S 
49; Inman v. Barnum, 115 Ga. 117, 41 
SE 244; Rhoades y. Cotton, 90 Me. 
453, 38 A 367, 


[a] Time is of the essence of a 
contract calling for shipment by the 
seller “immediately” after the latter 
part of a certain month. Clauss 
Shear Co. v. Alabama Barber Supply 
Co., 1 Ala. A. 664, 56S 49. 


70. Hyman-Michaels Co. we uBox, 
298 Fed. 440; Kelley-Clarke Co. v. 
leslie, 61 Cal. A. 559; '°215' P 699. 


71, .Collins. v; Gus Blass Co., 154 
Ark. 244, 242 SW 70;, Georgia Agri< 
eculturale Works: Ve erice; tli -Garttac 
80, 74 SE 718; Gladney Milling Co. v. 
Dement, (Tex. Civ. A.) 280 SW 1038; 
Petrie v. Rae, 46 Ont. Li 19, 16 Ont 
WN 311. } 


{a] Illustration.—In an action for 
the purchase price of goods ordered 
on February 3, with a clause to ship 
“March or at once as ready” which 
were not shipped until April 30th, and 
were refused by the buyer, it’ was 
held that the parties intended ship- 
ment to be made in March or prior 
thereto, since, if the phrase referred 
to a subsequent time, the word 
“March” would be useless, and the 
words “at once” are usually construed 
to mean within such reasonable time 
as shall be required under all the cir- 
cumstances for doing the particular 
thing. Collins v. Gus Blass Co., 154 
Ark. 244, 242 SW 70. 


72. Columbia Smelting, etc., Works 
v. Dexter, 31 Ga. A. 627, 121 SH 844; 
Hearne v. Fischer Lime, etc., Co., 220 
Ky. 791, 295 SW 1012. 


73. Beck, etc., Hardware Co. v. 
Hall Hardware Co., 30 Ga. A. 224, 117 
SE 271. 


74. Conn.—Boston Lumber Co. v. 
Pendleton Bros., Inc., 102 Conn, 626, 


Ill.—Runkle vy. Twin City Produce 
Co., 224 Tll. A. 13; Lithflux Mineral, 
etc., Works v. W. H. & F. Jordan, 
Jr., 217 Ill. A. 64. See Acme-Evans 
Cow ve Hiumter, 7 194 TU Ay 542°" (that 
“prompt delivery’ means within a 
few days at most). 


Mo.—Bowser v. Atkinson, 161 Mo. 
A. 450, 143 SW 75. 


N. Y.—Tobias v. Lissberger, 105 N. 
Y. 404, 12 NE 13, 59 AmR 509; Tilton 


v. Schwarz, 199 App. Div. 607, 191 
ree 862; Lewis v. Hojer, 16 NYS 


Va.—Virginia Hardwood Lumber 
on v. Hughes, 140 Va. 249, 124 SE 


Eng.—Duncan vy. Topham, 8 C. B 
225, 65 MCL 225, 137 Reprint 495. 


[a] “Directly” or “as soon as pos- 
sible,’ do not mean the same as “rea- 
sonable time.’’ Dunean v. Topham, 8 
Shes 225, 65 BCL 225, 187 Reprint 


[b] Illustrations.—(1) An order 
for a gasoline tank to be shipped ‘at 
once” denoted a prompt or immedi- 
ate shipment of a tank then on hand, 
the reasonable time ordinarily allowed 
a seller for shipment, not being suf- 
ficient, and the failure of the seller 
to ship within 10 days after receiv- 
ing the order warranted the buyer in 
rescinding the contract. Bowser v. 
Atkinson, 161 Mo. A. 450, 143 SW 75. 
(2) A stipulation for prompt ship- 
ment is not complied with by plac- 
ing the goods on board a vessel in a 
port blockaded by ice. “Tobias v. Liss- 
berger, 105 N. Y. 404, 12 NE 13, 59 
AmR 509. 


75. Ala——Clauss Shear Co. v. Al- 


abama Barber Supply Co., 1 Ala. A. 
664, 56 S 49. 


fll.—Runkle v. Twin City Produce 
Cow 224 = Riis Ay 13: 


Mo.—Bowser v. Atkinson, 161 Mo. 
A. 450, 143 SW 75. 


Tex.—Gladney Milling Co. v. 
Dement, (Civ. A.) 230 SW 1088. 


Va.—Virginia Hardwood lLurnber 
oe v. Hughes, 140 Va. 249, 124 SE 
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idea of reasonable time as understood in legal par- 
lance when no time for shipment or delivery is speci- 
fied,7° yet some appreciable time must elapse, and 
such necessarily elapsing time would be a reasonable 
time in a sense referable to the urgent word used.** 
But the significance of the terms in a given case can 
only be determined in view of the terms and subject 
matter of the contract and the surrounding circum- 
stances.78 In some cases, the court has implied that 
the term “at once” admits of less delay than the word 


“prompt.”79 


Special or trade meaning of term. Where “im- 
mediate” shipment or delivery has a special meaning 
in the shipping business,*® or among shippers of, 
and dealers in, the particular commodity,*! that 


76. 
cp ee Supply Co., 1 Ala. A. 664, 

77. Oklahoma Vinegar Co. _ v. 
Hamilton, ,132\) Ala.'593,) 32 S306; 
Clauss Shear Co. v. Alabama Barber 
Supply Co., 1 Ala. A. 664, 56 S 49. 


78. U. S.—Christenson v. Gorton- 
Pew Fisheries Co., 8 F. (2d) 689. 


Ala.—Oklahoma Vinegar Co. v. 
Hamilton, 132 Ala. 593, 32, .S 3065 
Deming v. Bryan, 2 Ala. A. 817, 56 
S 754. 

Ark.—Collins v. Gus Blass Co., 154 
Ark. 244, 242 SW 70. 


* Conn.—Boston 
Pendleton Bros., 
129 A 782. 


Tll.—Runkle v. Twin City Produce 
Con 224 nll van 13. 


Lumber (Co; 
Ine, .02 > Conn. 628, 


Kan.—Southwestern Coal Co. v. 
Calbeck, 110 Kan. 768, 205 P 361. 

Me.—Rhoades v. Cotton, 90 Me. 
453, 38 A 367. 

Minn.—Ohio Confection Co. v. 


EHimon Mercantile Co., 154 Minn. 420, 
191 NW 910, 31 ALR 952. 


Mo.—Brevard v. Reichert Lumber 
Co., (A.) 287 SW 881; Stanley v. 
Weber Impl., etc., Co., (A.) 190 SW 


372. 
[a] MTllustrations.—(1) Where a 
dealer in plant-spraying machinery, 


in response to inquiry by wire as 
to how soon it could ship a desig- 
nated spraying outfit, on the same 
day wired that it could ship imme- 
diately, and within a day or two de- 
fendant wired to rush the shipment, 
and plaintiff made the shipment the 
next day, leaving out a part of the 
machinery, without which it was use- 
less, it was held that, as the ma- 
chinery was wanted for use in pro- 
tecting growing crops, time was of 
the essence of the contract, and the 
buyer was not liable if delivery was 
not made in a reasonable time. 
Deming v. Bryan, 2 Ala. A. 317, 

S 754. (2) Where by the terms of 
an order for goods they were to be 
shipped to another state at once, and 
were intended to supply the passen- 
ger boat trade on the Great Lakes, 
and were not shipped until Septem- 
ber after the May when ordered, 
when the season of navigation was 
nearly ‘over, the shipment was _ too 
late. Ohio Confection Co. v. Himon 
Mercantile Co., 154 Minn. 420, 191 NW 
910, 31 ALR 952. (3) Where defend- 
ant advised plaintiff that his order 
for new automobile parts would have 
prompt attention, but later advised 
it could not ship them for three weeks 
because the factory was not able to 
sooner supply them, defendant was 
not liable because plaintiff mean- 
while lost profitable chances to sell 


his machine. Stanley v. Weber 
Impl., ete., Co., (Mo. A.) 190 SW 372. 
79. Chicago Sugar Refining Co. v. 


Clauss Shear Co. v. Alabama | Armington, 67 Ill. 


SALES 


date.§? 


meaning will control. 
be made promptly” has been held equivalent to — 
“prompt shipment” which by the custom of the port 
of New York means fourteen days from the contract 


[§ 336] (8) Delivery. 
“Farliest Possible,” “Shortly,” Etc. 
shipment or delivery “as soon as possible,”*? or 
“with as little delay as possible,’** or 
we can secure permit,’®® or “as soon as conven- 


[§§ 335-336 


So a provision “shipment to 


“As Soon As Possible,” 
A contract for 


“as soon as 


ient,”’’® or “shortly,”87 unless modified by other pro- 


A. 538. 


[a] Thus, where a seller stipu- 
lated “prompt” shipment, it was held 
that the buyer’s acceptance, order- 
ing shipment ‘at once,’ was not a 
counter proposition, but an accept- 
ance of the contract for prompt ship- 
ment, and ‘meant merely that the 
goods should be shipped as prompt- 
ly as circumstances would permit. 


Chicago Sugar Refining Co. v. 
Armington, 67 Ill. A. 538. 
80. Kelley-Clarke Co. v. Leslie, 61 


Cal. A. 559, 215 P 699° "(term means 
within five days, and is not synony- 
mous with “shipping immediately’’). 

81. Neldon v. Smith, 36 N. J. L. 
148 (immediate delivery of,.coal ex- 
plained as meaning within the cur- 
rent month, or in Some cases the suc- 
ceeding month). 


82. Stallman v. Cundill, 288 Fed. 
643. 
83. Ill.—Danziger Vis Pittsfield 


Shoe Co., 204 Ill. 145, 68 NE 534 Laff 
DOW se Ay ails 
Iowa.—Tufts v. McClure, 
elie 
Md.—Gosman Ginger Ale Co. v. 
Keystone Bottle Mfg. Co., 134 Md. 
360, 106 A 747. 


Mich.—Bliss Furniture Co. v. Nor- 


40 Iowa 


ris, 129 Mich. 11, 87 NW 1041; Webb 
v. Leominster Shirt Co., 101 Mich. 
136, 59 NW 397. 3 
Mo.—Russell v. Spurgeon, (A.) 258 
Sw 10; Guess v. Russell Bros. 
Clothing, (Co... )(CAS), 231 (SW “1005; 


Colorcraft Co. v. American Packing 


Go., (A.) 216° SW 33h. 
N. Y.—Sturges, etc., Mfg. Co. v. 
American Separator Co., 158 App. 


Div. 63, 142 NYS 697; Arthur, v. 
Wright, 57 Hun 22, 10 NYS 368 [aff 
132 N. Y. 547, 30 NE 865]; Widman 
v. Straukamp, 94 NYS 18; Hinds v. 
Kellogg, 13 NYS 922 [aff 133 N. Y. 
536 mem, 30 NE 1148 mem]. 


N. C.—Waddell v. Reddick, 24 N. 
Cc, 424. 

Pa.—Louis Werner Saw Mill Co. 
v. Ferree, 201 Pa. 405, 50 A 924. 


Philippine.-—Smith v. Matti, 44 
Philippine 874, 882 [quot Cyc]. 


Tex.—Shreve Chair Co. v. McCar- 
ty, (Civ. A.) 246 SW 783. 


[a] Rule applied.—Under a _ con- 
tract to deliver as soon as possible 
after September 15, a delivery on 
November 15 was _ held sufficient. 
Widman v. Straukamp, 94 NYS 18. 


84. Cameron v. Matthews, 59 Tex. 
Civ. A. 118, 124 SW 192. 

85. Hichelbaum v. Bishop, 
Super. 528. 

86. Lurie v. Rock Falls Mfg. See 
237 Ill. A. 334; Steiner Mfg. Co. 
Kochaniewicz, 102 N. J. L. 468, 133 
A 391. 


[a] 


i Aayey exes 


Rule applied.—Delivery of a 


visions of ‘the contract,*® requires the goods to be 
shipped or delivered within a reasonable time, in 
view of the circumstances of the particular case,*° 
such as the necessities of manufacture,®® or of put- 


meat-chopping machine on March 
llth, after. order dated February 
28th, complies with a contract of 
sale to deliver ‘‘as soon aS _ conveni- 
ent.” Steiner Mfg. Co. v. Kochanie- 
wicz, 102 N. J. L. 468, 133 A 391. 


87. Cincinnati Glass, etc., Co. v. 
Stephens, 3 Ga. A. 766, 60 SE 360. 


88. Warner Mfg. ‘Co. v. Jacobs, 
177 NYS 183. 

[a] 
provided that date of delivery was 
“to be decided,’ and seller’s acknowl- 
edgment stated that delivery would 
be “as soon as possible,” there was 
no contract for delivery within a rea- 
sonable time, though words ‘as soon 
as possible’ could be construed as 
meaning ‘‘within a reasonable time,” 
since buyer had right, to name any 
period, and might have required de- 
livery in an unreasonable time. 
were Mfg. Co. v. Jacobs, 177 NYS 


Delivery at buyers option general- 
ly see infra § 3 


Son AU, Bibs Ae v. Brooks, 40 
Fed. 525. 


Mich.—Malone vy. Gates, 
332, 49 NW 6388. 


Miss.—Ingram Day Lumber Co. v. 
Germain Co., 135 Miss. 490, 100 S 281. 


Mo. <-Litehfield Mfg. Co. v. Ameri- 
can Hardwood Lumber Co., (A.) 237 
SW 831. 


Pa.—Eichelbaum v. Bishop, 75 Pa. 
Super. 528. 


Philippine—Smith v. Matti, 44 
Philippine 874, 882 [quot Cye]. 


Tex.—Berry v. Fairbanks, 51 Tex. 
Civ. A. 558, 112 SW 427, 


Eng.—Hydraulic Bngmecrne Co., 
Ltd., v. McHaffie, 4 Q. D. 670; Ate 
wood v. Emery, 1 (OF Be N.'S. 110, 8T 
ECL 110, 140 Reprint 45. 


Ont.—Bonner-Worth Co. vy. 
50 Ont. L. 196, 64 DomLR 257. 


[a] “As fast as you are able.”— 
A contract for the sale of manure 
spreader slats to be delivered “as 
fast as .you are able,” to accumulate 
a carload, allows the seller time to 
accumulate them, and to require de- 
livery to be made as soon as reason- 
ably possible; the phrase in the con- 
tract “as soon as you are able’ mean- 
ing nothing more than “as soon as it 
is possible.’: Litchfield Mfg. Co. v. 
American Hardwood Lumber Co., 
(Mo. A.) 287 SW 881. 


90. Mich.—Webb v. Leominster 
Shirt Co., 101 Mich. 1386, 59 NW 397. 


Philippine.—Smith vy. Matti, 44 
Philippine 874, 882 [quot Cyc]. 


87 Mich. 


Geddes, 


Tex.—Shreve.Chair Co. v. McCar- 
ty, (Civ. A.) 246 SW 7388. 
Wash.—Victor Safe, ete. Co. 


O’Neil, 48 Wash. 176, 93 P 214. 


Eng.—Hydraulic ag epee Co., 
Ltd., v. McHaffie, 4 Q. D. 670; At- 
wood v. Emery, 1 C. Be N.S. 110, 87 


For later cases, developments and changes in the law see Annotations, same title and section number, 


For example, where an order | 


§§ 336-337 ] 


ting the goods in condition for delivery,®! or the fa- 
cilities available for transportation.°? The term “as 
soon as possible” does not mean immediately or that 
the seller must stop all his other work and devote 
himself to that particular order,®? but he must never- 
theless act with all reasonable diligence or without 
unreasonable delay,®* or, as has been held, within 
the shortest practicable time;®* and it has been held 
that the term requires a much more speedy perform- 
ance than a contract to do a thing within a reasonable 
time,*® the theory being that reasonable time means 
within such time as ean be done following the ordi- 
nary course of business,®? while “as soon as possi- 
ble” means as soon as can be done, using the greatest 
A modification of a contract for ship- 
ment of one engine as soon as possible, by substitut- 
ing two engines does not change the original require- 
ment for shipment as soon as possible.®® 


Tt has been held that a re- 
quirement that the shipment of goods should be the 
“earliest possible” must be construed as meaning 


diligence.°§ 


“Earliest possible.” 


ECL 110, 140 Reprint 45. 


Ont.—Bonner-Worth Co. v. Geddes, 
50 Ont. L. 196, 64 DomLR 257. 


[a] Rule applied.—Defendants or- 
dered a safe from plaintiff to be 
shipped “as soon as possible.’ Up- 
on receipt of the order plaintiff had 
no finished safes on hand, but rushed 
to completion one in process of man- 
ufacture, using all proper diligence, 
and shipping it nineteen days after 
receipt of the order. It appeared that 
the customary time for filling an or- 
der by the manufacture of a new safe 
was thirty days. It was held that 
the shipment was a _ substantial com- 
pliance with the order. Victor Safe, 


etc., Co. v. O’Neil, 48 Wash. 176, 93 
P 214. 
[b] Acceptance of an order for 


furniture with promise to ship “as 
soon as possible’ means within a rea- 
sonable time measured by the time 
a reasonably diligent manufacturer 
of the same class would take, and a 
contract to deliver chairs filled near- 
ly a year after acceptance is not 
within a reasonable time. Shreve 
Chair Co. v. McCarty, (Tex. Civ. A.) 
246 SW 738. 


91. Tufts v. McClure, 40 Iowa 317; 
Smith v. Matti, 44 Philippine 874, 882 
[quot Cye]. 

92. Arthur v. Wright, 57 Hun 22, 
10 NYS 368 [aff 132 N. Y. 547, 30 NE 
865]. 

[a] Rule applied.—A shipment of 


wheat on June 13 is not a compliance 
with a contract entered into on May 
25, which calls for the delivery of 
the wheat at a certain place “as soon 
as possible’ by lake transportation, 
although vessels for transportation 
are difficult to obtain, where the 
usual time of lake transportation is 
six days, and but a few hours are 
required to load the wheat for ship- 
ment, and where the sellers knew at 
the time of making the contract that 
vessel room was difficult to obtain, 
and shipped wheat to third persons 
between the date of the contract and 
the date of shipment, some of it be- 
ing on other contracts made after 
that in question. Arthur v. Wright, 
57 Hun 22, 10 NYS 368 [aff 132 N. Y. 
547, 30 NE 865]. 

93. Childs v. Omaha Parapherna- 
lia House, 80 Nebr. 673, 114 NW 941; 
Smith v. Matti, 44 Philippine 874, 882 


tauot Cyc]; Hydraulic Engineering 
Co., Ltd., v. McHaffie, 4 Q. B. D. 670, 
ay ERC 558: itwrood v. Emery, 1 C. 


iB? ON -S:? 110, 87 ECL 110, 140 Re- 
print 45; Bonner-Worth Co. -v. Ged- 
des, 50 Ont. L. 196, 64 DomLR 257. 


94. 


SALES 


sonable time.? 


Specified Time. 


delivery.® 


Mill Co., 17 Fed. 426; Childs v. Oma- 
ha Paraphernalia House, 80 Nebr. 
6738, 114 NW 941; Smith v. Matti, 44 
Philippine 874, 882 [quot wea: Keays 
v. Shell Garage, td, Sess O25 

[a] Rule tle pena a mem- 
orandum of sale of sugar, delivery 
to be made in July, “or as soon there- 
after as is possible,’ the seller could 
make delivery after July, if it used 
all due diligence to deliver as soon 
as possible. Franklin Sugar Refin- 
ing Co. v. Egerton, 288 Fed. 698. 


Pr Robinson y. Brooks, 40 Fed. 
525. 
[a] Rule applied.—Where the cir- 


cumstances showed that the goods 
were wanted immediately and they 
could have been shipped within a day 
or two, a delay of a week or ten days 
was not a compliance with the con- 


tract. Robinson v. Brooks, 40 Fed. 
525. : 

96. Sentenne v. Kelly, 59 Hun 512, 
13 NYS 529; National Cash Register 


Co. v. MeCann, 80 Misc. 165, 140 NYS 
916 [aff 160 App. Div. 912 mem, 145 
NYS 1135 mem]. 


“Unless the expression ‘as soon as 
possible’ meant a greater celerity 
than a ‘reasonable time’ then it was 
utterly superfluous in~-the contract, 
for, as we have seen, if no time is 
specified, the law implied that it is 
to be performed within a reasonable 


time.” “Sentenne’ vv." Kelly,’ 59" ‘Hun 
512; 18 NYS 529, "530, 
97. Sentenne v. Kelly, 59 Hun 512, 


13 NYS 529; National Cash Register 
Co. v. McCann, 80 Misc. 165, 140 NYS 
916 [aff 160 App. Div. 912 mem, 145 


NYS 1135 mem]. See also infra § 
340. 

98. Sentenne y. Kelly, 59 Hun 512, 
13) ENS 452 9: 


[a] Rule applied.—An order for a 
cash register to be shipped “‘as soon 
as possible’ was not complied with 
by building and shipping it in ten 
weeks, the same as other orders in 
the ordinary course of business. Na- 
tional Cash Register Co. v. McCann, 
80 Mise. 165, 140 NYS 916 [aff 160 
App. Div. 912 mem, 145 NYS 1135 
mem]. : 

99. Berry v. Fairbanks, 
Civ. A. 558, 112 SW 427. 

1. Robinson Clay Product Co. v. 
American Locomotive Co., 56 Misc. 
589, 107 NYS 69. 

2. Edison v. Plant, 35 Ga. A. 683, 
134 SE 627; North American Ginseng 
Go."tv. Gilbertson, 200 Iowa 1349, 206 
NW 610 


[a] 


bi tex: 


Contract construed.—W here 


Rhodes v. Cleveland Rolling-!an order form had printed words, 


| mainder 
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that the goods should be sent as soon as the seller 
could possibly send them, and that it signified rather 
more than that the goods should be sent within a rea- 


[§ 337] (4) Delivery “About” or “On or About” 


The word “about” in a contract to 


deliver or ship goods “about” a specified day? or 
month*® means substantially the time specified, or 
approximation to exactness; 
that delivery at the designated time or within a rea- 
sonable time before or after,4 in’ view of the sur- 
rounding circumstances,® is sufficient. 
contract. providing for delivery “about April-May 
1920, as goods are gvailable,” followed by a clause 
that “shipments within twenty days of date named 
for delivery shall be deemed good deliveries,” ship- 
ments on or before June 20 will constitute a good 
Cases holding that delivery or shipment 
made under contracts using the word “about” was? 
or was not® timely are collected in the notes. 
may be of the essence of the contract in view of cir- 


but it has been held 


So, under a 


Time 


“ship » about,’ followed by blank 
which was filled in by adding words, 
“October 10, sure complete,’ both 
printed and written language, not be- 
ing in conflict, should be given ef- 
fect, and required goods to be shipped 
in entirety about October 10th. Edi- 
aoe v. Plant, 35 Ga. A. 683, 134 SE 
7 


3. Burlington Grocery Comma. 
Heaphy, 98)V Et, 1122; 126 A 525. 

4 Loomis v. Norman Printers’ 
Supply Co., 81 Conn. 343, 71 A 358. 

[a] Tllustration.—Under a  con- 
tract to deliver goods ‘‘about June, 
1906,” delivery may be made during 
the month of June, or in a reasonable 
time thereafter. Loomis v. Norman 


Printers’ Supply Co., 81 Conn, 343, 
WAAL 358. 

5. Ferguson vy. Paulman, 226 Ill. 
A. 432; Patterson v. Bonura, 8 La. 
A. 449. 

6. Blumenthal v. Gallert, 240 N. 
WV. 217, 148 NH 215; 

7. See cases infra this note. 


[a] Delivery or shipment held. 
sufficient.—(1) A contract for deliy- 
ery “about Nov. 1’’ is complied with 
by delivery on November 10. White 
v. McMillan, 114 N. C. 349, 19 SE 284. 
(2) Where a contract for the sale of 
paving bricks required shipments to 
begin ‘about October 20, 1900,” a 
shipment in November is sufficient. 
O’Brien v. Higley, 162 Ihd. 316, 70 
NE 242. (3) A contract calling for 
the delivery of merchandise about 
December 20th, and for a shipment 
f. o. b. Boston, is complied with 
where the goods are shipped on De- 
cember 22d. Hughes v. Constantin, 
139 NYS. 865.. (4) A contract to, de- 
liver “about the last of May or June” 
is complied with by delivery the last 
day of June. New Bedford Copper 
Co. v. Southard, 95 Me. 209, 49 A 
1062 (holding also that if the goods 
were to be used for a ship to arrive 
“about April’ and the vessel was de- 
layed, the seller might deliver with- 
in a reasonable time after her ar- 
rival, although such reasonable time 
extended beyond the last of June). 
(5) A contract to ship ‘‘about Octo- 
ber” was held complied with by 
shipping part November 2d and re- 
November 10th, in view of 
conduct of parties. Patterson  v. 
Bonura, 8 La. A. 449. 

8. See cases infra this note. 

[a] Delivery held insufficient.— 
(1) Where a contract for the sale of 
ginseng required delivery about No- 
vember 1st, delivery six weeks after 
November ist was not in time. 
North American Ginseng Co. v. Gil- 
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cumstances known to the parties, even though de- 
livery or shipment is to be “on or about” a specified 
and in such case the variance from the exact 
In other cases, it is 


date,° 
date must be slight, if at all.+° 


held that where the seller contracts to deliver 
or about” a specified date, delivery must be made 
within a reasonable time of that date,t! taking into 
consideration the surrounding circumstances known 
to the parties,t? and the rule of reasonable time un- 
der such a contract has been applied even though 
it contain a provision expressly making time of the 


essence of the contract.!3 


[§ 338] (5) Delivery at Buyer’s Option. The usu- 


al rules of construction!+ govern in 


bertson, 200 Iowa 1349, 206 NW 610. 
(2) <A contract for the sale of sugar 
'to be delivered ‘‘about July’? is not 
satisfied by an attempted delivery 
September 6th. Burlington Gyrocery 
Co. v. Heaphy, 98 Vt. 122, 126 A 525. 


9. Brown v. Bard, 64 Misc. 249, 
DUS MINIS old se LOW ALG, | ClCs OO Ve 
Cummins, 179 Wis. 354, 191 NW 501; 
Leonard v. Kremer, 4 Alta. L. 152, 7 
DomLR 244, 20 WestLR 147, 1 West 
Wkly 642 [aff 48 Can. S. C. 518, 11 
DomLR 491, 26 WestLR 568, 4 West 
Wkly 332). 


[a] Illustrations.—(1) Where a 
contract for shoes to be sold at re- 
tail, for some of which there was a 
seasonable demand, provided for de- 
livery of ladies’ shoes on or about 
February ist, and men’s shoes on or 
about February 15th, the specified 
time of ‘delivery was of the essence 
of the contract, and a shipment on 
March 30 was not a egmpliance 
therewith. Howard, et 
Cummins, 179 Wis. 354, 191 Nw 501. 
(2) Where a contract ‘stipulated for 
delivery ‘fon or about the 28th 
April,” and the seller at the time of 
the contract knew the purpose of the 
purchase and that the buyer needed 
and expected prompt delivery not 
later than the day specified, a ship- 
ment twenty days after the specified 
date is not a compliance with the 
contract, and this, especially where 
between the date of execution of the 
agreement and the date for delivery, 
the buyer further gave special writ- 
ten notice that failure to deliver 
promptly would involve him in a loss 
of $40 per day. Leonard v. Kremer, 
4 Alta. 152, 7 DomLR 244, 20 West 
LR 147, 1 WestWkly 642 [aff 48 Can. 
S. C. 518, 11 DomLR 491, 26 WestLR 
568, 4 WestWkly 332]. 


10. Leonard v. Kremer, supra. 


11. Schiff v. Winton Motor Car 
Co., 90 Mise. 590, 153 NYS 961; Ala- 
mo Auto. (Conv. schmidt, (Tex. (Civ. 
A.) 211 SW 804. See Bain v. Polasek, 
(Tex. Civ. A.) 184 SW 279 (time is 
not of the essence of such contract). 


[a] Rule applied.—Delivery of an 
automobile more than two months 
after November 1, 1912, was not a 
compliance with a contract to deliver 
“on or near about” that date, the de- 
lay being unreasonable. Alamo Auto, 
Co. v. Schmidt, (Tex. Civ. A.) 211 SW 
804. 


{[b] Quantity deliverable.—Under 
a contract for the sale and delivery 
of 1,000 head of cattle, from 500 to 
700 to be delivered on or about June 
15th, balance, ete., defendant sellers 
were not required to make first deliv- 
ery in one herd, and, if they tendered 
at least 500 cattle on or about said 
date, they would have complied with 


contract. Carothers v. Finley, (Tex. 
Civ. A.) 209 SW 801. 

12. Boland v. Smith, 47 Cal. A. 
404, 190 P 825. 

13. Passow v. Harris, 29 Cal. A. 
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time of delivery under contracts to deliver as ordered 
by or at the option of the buyer,!® and, subject to the 
rules hereinafter stated,?® a failure to deliver on 
request of the buyer constitutes a breach of the 
Where delivery is to be made at the 
buyer’s option, the seller has no right to deliver and 
the buyer is not obliged to receive the goods until his 
option is exercised,1® it being the duty of the buyer 
to demand or notify the seller to make delivery 
Under such a contract, the buyer must at least ex- 
ercise his right within a reasonable time,?° and the 


19 


seller is entitled to a reasonable time after demand 


determining the 


Oe LENCE Oils 

[a] ‘On or about’ does not mean 
exactly, and to such a phrase the 
court would apply the construction 
that that condition is satisfied where 
delivery was made within a reason- 
able time after’ the specified date. 
Passow v. Harris, 29 Cal. A. 559, 562, 
PO Gute OO 


14. See supra § 168 et seq. 


15. U.S.—Alpena Portland Cement 
Co. v. Backus, 156 Fed. 944, 84 CCA 
444; The Alida, 1 F. Cas. No. 200, Abb. 
Adm. 173. 


Ga.—Bennett v. Igleheart, 37 Ga. A. 
200, 1389 SE 431. 


111.—Pilsen Coal Co. v. West Chica- 
go Park Comrs., 221 Ill. A. 162. 


Iowa.—New Prague Flouring Mill 
Co. v. Spears, 194 Iowa 417, 189 NW 
815. 

Mo.—Big Muddy Coal, etc., Co. v. 
St. Louis Carterville Coal Co., 176 Mo. 
A. 407, 158 SW 420. 


N. Y.—Abramovici v. Goldstein, 173 
NYS 480. 


Wash.—Hansen v. Wahl, 290 P 695. 


fa] Particular contracts con- 
strued.—(1) A contract, dated July 
28, 1920, for the sale of one hundred 
barrels of flour to be shipped Novem- 
ber 1, 1920, on directions to be fur- 
nished by the buyer, contemplated the 
right of the buyer to have the flour 
shipped from time to time as he 
might need it, but to contemplate de- 
livery of the entire amount not later 
than November ist, unless the time 
was extended. New Prague Flouring 
Mill Co. v. Spears, 194 Iowa 417, 189 
NW 815. (2) In the absence of ex- 
planation of the meaning of the 
phrase “or by call % May,” following 
phrase ‘“‘ship to April 15,’ it will be 
held that it did not permit plaintiff, 
without demand from defendant, to 
ship goods after April 15, and recover 
for such shipments. Abramovici v. 
Goldstein, 173 NYS 480. (3) A con- 
tract providing for shipment in 90 
days at “buyer’s option” did not give 
the buyer option to refuse the goods 
within 90 days and be relieved from 
the contract, but gave him the right 
only to call for shipment of the goods 
ordered at any time within such peri- 
od. Bennett v. Igleheart, 37 Ga. A. 200, 
139 SEH 431. (4) Defendant sold and 
agreed to deliver to plaintiff one hun- 
dred thousand barrels of cement, and 
plaintiff to receive and pay for the 
same. One half was to be delivered 
the first year, and the remainder the 
following year, at either one of two 
ports on Lake Superior, at plaintiff’s 
option. The contract contained the 
following provision: “Shipments to be 
made [by defendant] after navigation 
opens and continue throughout the 
season in 5,000 to 10,000 barrel lots as 
required by said second party [plain- 
tiff]; shipments to be made on or be- 
fore October 15th of each year. Said 


or notice to make delivery,” and perform the neces- 


second party shall give 30 days’ no- 
tice of shipments to be made, in ad- 
vanee.’’ It was held that such provi- 
sion contemplated shipments by water 
in five thousand to ten thousand bar- 
rel lots throughout the season; that 
the provision for notice was for the 
benefit of both parties, and required 
plaintiff to give thirty days’ notice in 
advance of each of such shipments, 
especially in view of another provi- 
sion for tests of the cement requiring 
twenty-eight days’ time, and the tak- 
ing of samples for such tests at the 
factory “approximately on the date 
that notice of shipment is given.’ 
Alpena, Portland Cement Co. vy. bat 
us, 156 Fed. 944, 84 CCA 444. 


[b] Agreement to deliver “at any 
time” after notice means any time 
after reasonable notice. Levant 


American Commercial Co. v. Wells, 
186 App. Div. 497, 174 NYS 303. 


16. See infra text and note 18 et 
seq. 
17. Roach v. Lactein Food Co., 57 


Cal. A. 379, 207 P 419; Matula v. Ros- 
enfield, 97 Conn. 289, 116 A 247. 


{a] TIllustrations.—(1) Where a 
contract called for the sale of all the 
seller’s surplus goods in such amounts 
as the buyer might require for the 
space of a year, the refusal of the 
seller to supply the buyer with goods 
in the required quantity on demand, 
when the seller had such a quantity 
of goods, was a breach of the con- 
tract. Roach y. Lactein Food Co., 57 
Cally 7A." 379% 12072 RB? 419" =€2) » Wihtere 
seller of a crop of tobacco was unable 
to deliver a portion thereof when or- 
dered by buyer, from failure to use 
reasonable efforts to prepare the to- 
baceo for delivery, the failure to de- 
liver constituted a breach of the con- 
tract, relieving buyer of obligation to 
accept the portion of the goods there- 
after offered for delivery. Matula v. 
Rosenfield, 97 Conn. 289, 116 A 247. 


18. U. S.—<s etc., Co. 
Vin nos 19 US. 159, 24 SCtaaveras 
iu. ed. 130 [afi 37 Ct. Cl. 2319" 

Ga.—Maddox v. Wagner, 
146, 36 SE 609. 

NG Gee v. Buckles, 225 Ill. 
392. 
Hains ts v. Hollingsworth, 5 Ind. 

‘N. Y.—Davis v. Fowler, 20 App. Div. 
633, 47 NYS 221; Roth vy. Haviland, 
19 Mise. 317, 44 NYS 474. 

W. Va.—Wiggin v. Marsh Lumber 
Co; 77 W.Va. 7, 87 SE 194. 


Lid Gar 


A. 


19. See supra §§ 304, 305. 
20. See supra § 308. 
21. U. S.—Virginia Iron, ete., Co. 


v. Woodside Cotton Mills Co., 6 F, 
(2d) 442; Colonial Sugars Co. v. Dur- 
and, 286 Fed. 499; Kawin v. Ameri- 
ean Colortype Co., 243 Fed. 317, 156 


CCA 97; Frankfurt-Barnett Co. v. 
William Prym Co., 237 Fed. 21; 150 
CCA 223. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sary conditions precedent to delivery,?? unless the 
conduct of the parties is such as to constitute a modi- 
fication of the original contract,?* but the seller can- 
not delay delivery beyond a reasonable time.** But 
while the seller will be allowed a reasonable time in 
which to make delivery after demand,?° he is not 
necessarily entitled to a reasonable time in which to 
manufacture the goods, it being his duty to have 
them ready for delivery whenever called for.?® 
When no time is fixed within which the buyer is to 
give shipping orders, the seller will be required to 
await a reasonable time before he can insist that 
the buyer take the goods and pay the price.?" If 
delivery is to be made on or before a certain day at 
the option of the buyer, the seller has until such last 
day to make delivery, in absence of any demand by 
the buyer,?° and the failure of the buyer to exercise 
his option is equivalent to a demand for delivery on 
the last day.?® Under such a contract, where the 
time of delivery is extended after an offer to de- 
liver, the buyer is not in default unless a new offer 
of delivery is made at the close of the extended pe- 
riod.°° 


Quantity to be delivered. Unless otherwise pro- 
vided, the buyer may demand deliveries from time 
to time as he needs the goods,*! or he may order the 
whole to be delivered at any time within the period 


Ala.—Brunner v. Mobile-Gulfport 
Lumber Co., 188 Ala. 248, 257 [quot 
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wait until they attained that size, al- 
though the trees were more than one 
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fixed;2 but he must at least order deliveries so that 
they may be complete at the expiration of the pe- 
riod.? On the other hand, it has been held that un- 
der a contract to supply a certain quantity of ma- 
terial as the buyer should need it for manufacture, 
the buyer could not demand delivery of the whole 
amount at once.** A eontract providing for deliv- 
ery of specified quantities during each of several 
months as ordered, does not permit the buyer to order 
a less quantity during the earlier months when the 
price is low, and then require delivery of the balance 
at the end of the contract period when the price is 
higher.?5 

Order of delivery. Where goods of different 
grades are to be shipped at the buyer’s order within 
a specified time, he has an option as to the order of 
shipments, in respect to the kinds and quantities,?” 
and may reject shipments of a heavier grade made 
while unfilled orders for lighter grades are pend- 
nO One 

Premature delivery.** If the contract provides 
that delivery or shipment shall be made at such time 
as the buyer may direct, and contrary to such provi- 
sion shipment is made without directions from the 
buyer,*® and before the lapse of a reasonable time,*° 
he is not liable on the contract unless he waives the 
premature performance and accepts the goods.#! 


have a bearing on the question wheth- 
er that constituted reasonable time. 


Cyc], 66 S 438. 


Ark.—Brownfield v. Dudley E. Jones 
Co., 98 Ark. 495, 136 SW 664. 


Cal.—Pearson v. McKinney, 160 Cal. 
649, 117 P 919. 

Ind.—Farman v. Ratcliff, Wils. 145. 

Iowa.—Loftus v. Riley, 83 Iowa 503, 
50 NW 17; Holt v. Brown, 63 Iowa 
319, 19 NW 235. 
pe ane: onelling v. Hall, 107 Mass. 

Mo.—Wehmeier v. Yontz, 215 Mo. A. 
240, 256 SW 145; Wehmeier v. Yontz, 
208 Mo. A. 434, 235 SW 141. 

Mont.—Hanlon v. Manger, 85 Mont. 
31, 277 P 433, 436 [cit Cyc]. 

N. Y.—Velleman v. Blumenthal, 172 
App.. Div. 331, 158 NYS 393. 


N. C.—State’s Prison v. Hoffman, 
159 N. C. 564, 76 SE 3. 


Va.—Manor v. Hindman, 123 Va. 
767, 97 SE 332. 
[a] Rule applied.—(1) Where 


plaintiff bought goods of defendant 
under a blanket contract, specifica- 
tions as to quality and delivery to be 
made later, defendant must deliver 
within a reasonable time after speci- 
fication, considering capacity of its 
factory and orders previously received 
and accepted. Velleman v. Blumen- 
thal, 172 App. Div. 331, 158 NYS 393. 
(2) Where cards were to be delivered 
as ordered, all to be taken by Decem- 
ber 15th, and on the 14th the buyer 
asked prompt delivery of the balance, 
the seller had a reasonable time with- 
in which to deliver. Kawin v. Ameri- 
ean Colortype Co., 243 Fed. 317, 156 
CEALYT: 


[b] Sale of nursery trees.—A pro- 
vision giving the buyer the option to 
take the trees at one year old or two 
years old from the bud, of a stand- 
ard size, did not entitle him to de- 
mand them at that exact age, but the 
seller could make delivery within a 


reasonable time after demand, so that. 


if the number of trees demanded had 
not grown to the standard size when 
demand was made, without the sell- 
er’s fault, the buyer would have to 


or two years old from the bud when 
delivered; and, subject to such rule, 
the buyer could make successive de- 
mands for reasonable quantities less 
than the whole twenty-five thousand. 
Pearson v. McKinney, 160 Cal. 649, 
lee OAO 


22. Pearson v. McKinney, 160 Cal. 
649 Lt 2.91 oO. 


{a] Tllustration.—A contract made 
by plaintiff for the purchase of orange 
trees provided that if all or a part of 
the seed-bed stock sold by plaintiff to 
defendant was killed by frost defend- 
ant should be relieved from his obli- 
gation to furnish trees to plaintiff in 
the proportion which the total num- 
ber of trees sold to defendant bore to 
the trees killed by frost; and fur- 
ther provided that defendant should 
sell to plaintiff 25,000 budded trees of 
standard size, and plaintiff should 
have the option of purchasing them 
at one year or two years old from 
the bud, at certain fixed prices; and 
further provided as to the size of 
standard trees of the ages named, the 
trees to be delivered between 1909 
and 1911, plaintiff to notify defendant 
before the trees were budded as _ to 
the variety required. It was held that 
the contract did not fix a time for the 
completion of the budding of the trees 
sold, so that the seller would have a 
reasonable time for budding them, 
pursuant to Civ. Code § 1657, provid- 
ing that a reasonable time shall be 
allowed, where no time is specified for 
performing an act. Pearson v. Mc- 
Kinney, 160 Cal. 649, 117 P 919. 


23. Wehmeier v. Yontz, 208 Mo. A. 
434, 235 SW 141. 


[a] Bule stated.—A seller notified 
by the buyer to deliver on the day of 
notice, is not deprived of the reason- 
able time after notice for delivery 
implied by the contract of sale giv- 
ing the buyer option as to time for 
delivery, by telling the buyer after 
the notice that he would deliver on 
that day, unless the conduct of the 
parties constituted a modification, 
based on a sufficient consideration, 
of the original contract, although the 
attempt to deliver on that day might 


Wehmeier v. Yontz, 208’Mo. A. 434 
235 SW 141. : 


24. Brunner’ v. Mobile-Gulfport 
Lumber Co., 188 Ala. 248, 257 [quot - 
Cyc], 66 S 438; Murphy v. Toner, 19 
Ind. 228; Hanlon v. Manger, 85 Mont. 
31, 277 P 488, 436 [cit Cyc]. 


25. See supra text and notes 21-24. 


26. Manor v. Hindman, 128 Va. 767, 
97 SE 332. 


27. Gourd v. Healy, 206 N. Y. 423, 
99 NE 1099. 


28. Phelps v. McGee, 18 Ill. 155; 
Quarles v. George, 23 Pick. (Mass.) 
400; Cleveland v. Sterrett, 70 Pa. 204. 


29. Sousely v. Burns, 10 Bush 
(Ky.) 87; Chandler v. Robertson, 9 
Dana (Ky.) 291. 


30. Gehl v. Milwaukee 
Co., 116 Wis. 263, 93 NW 26. 


31. The Alida, 1 F. Cas. No. 200, 
Abb. Adm. 178. 


32. Branower Vv. Independent 
eRe Co., 83 App. Div. 370, 82 NYS 


33. Wells v. Hartford Manilla Co., 
76 Conn. 27, 55 A 599; Reed v. Illinois 
Cent. R. Co., 75 SW 200, 25 Kyl 389; 
ges ve) Clark, 112 "Mes W160) oO 1ivA: 


Produce 


384. Rogers v. Love, 2 Humphr. 
(Tenn.) 417. 
85. Big Muddy Coal, etc., Co. v. St. 


Louis Carterville Coal Co., 176 Mo. A. 
407, 158 SW 420. 


36. Russell v. Clark, 112 Me. 160, 
91 A 602. 

37. Russell v. Clark, supra. 

38. Under contract fixing time of 


delivery see supra § 333. 


39. Carolina Portland Cement Co, 
v. Roper-Strauss-Ferst Co., 33 Ga. 
A. 511, 126 SE 860; Jacksboro Stone 
Com ve Mairbanks Con) 48a Rex Cin. 
A: 639, 107 SW 567. 


40. Helderman v. Hartsell Mills 
Co., 192 N. C. 626, 135 SE 627. 


41. Jacksboro Stone Co. v. Fair- 
banks Co., 48 Tex. Civ. A. 639, 107 
SW 567. 
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[§ 339] (6) Delivery at Seller’s Option. 
seller is given the option of delivering the goods at 
any time within a stated period, he must to bind the 
buyer give notice of his election to deliver before the 
last day of the period or such last day will be the 
day of delivery,** in which case no notice is neces- 
If no time is fixed but the seller is given the 
option of delivery, he must notify the buyer of his 
election,** and the buyer is not bound to receive the 
The notice must be 
given within a reasonable time,** and the seller must 
make delivery within a reasonable time;4* 
he fixes the time of delivery on a certain day he must 
Where a contract for deliv- 
eries during a particular month contains an option to 
make weekly deliveries, and the seller fails to make 
them, there is a conclusive presumption that he elect- 
ed to make one delivery at the close of the month.*® 


Condition of thing sold. The seller of nursery 


sary.*% 


goods unless notice is given.*5 


deliver on that day.*§ 


42. Ind.—Kirkpatrick Vv. Alex- 
ander, 60 Ind. 95. 
Kan.—Richey v. Shinkle, 36 Kan. 


SUG. TS} ae Qi, 

N. D.—Stanford v. McGill, 6 N. D. 
536, 72 NW 938, 38 LRA 760. 

Or.—Rosenau vy. Lansing, 113 Or. 
638, 645, 232 BP 648, 234 P 270 [cit 
Cyc]. . 

Henn —— On v. Newland, 10 
Humphr. 330. 

43. Kirkpatrick v. Alexander, 60 
Ind. 95; Rosenau v. Lansing, 113 Or. 
638, 645, 282 P 648; 234 P 270 [cit 
Cyc]. 


44. See supra § 311. 
45. See supra § 311. 
46. See supra § 311. 


47. Parker v. Selden, 69 Conn. 544, 
212; McGinnis v. R. K. John- 
son Co., 74 Nebr. 356, 104 NW 869; 
Weltner v. Riggs, 3 W. Va. 455. 

4s. Gath v. Lees, 3 H. & C. 558, 
159 Reprint 650. 

49. Brooklyn Oil Refinery Vv. 
Brown, 61 N. Y. 643 mem. 


50. Rosenau v. Lansing, 
638, 232 P 648, 234 P 270. 


Sle words iGonstr, Come dison: 
etc., Cement Co., 234 N. Y. 411, 138 
NE 39. 

52. Lord’ Constr. Co. /v. Edison, 
etc., Cement Co., supra (where it 
was held as a matter of law that 
the seller did not waive his rights). 


53. Cross references: 
Evidence see infra §§ 346-348. 
Questions for jury see infra § 349. 
Reasonableness of time under con- 
“at once,’ ‘as 
etc. see supra 


113) Or: 


tracts to deliver 

soon as_ possible,” 

§§ 335-337. 

54. U. S.—Western Grocer Co. v. 
New York Oversea Co., 28 F. (2d) 
518; In re Cowen, 11 F. (2d) 692; 
Colonial Sugars Co. v. Durand, 286 
Fed. 499. 

Cal.—Martyn v. Western Pac. R. 
©0421 Cals A! 589, 132 P '602. 


Del.—Walker v. Taylor, 20 Del. 118, 
53 A 357. 


Ga.—Beck, etc., Hardware Co. v. 
Hall Hardware Co., 30 Ga. A. 224, 117 
SE 271. 


Tll.—Norton Iron Works v. Wilson 
Steel Products Co., 232 Ill. A. 523. 
Iowa.—McCaull Dinsmore Co. v. 
Fritzson Grain Co., 151 Iowa 400, 131 
NW 760. 
Ky.—Bell 
Fletcher Co., 
295. 
La.—Cottam v. Moises, 149 La. 305, 


Grocery Co. v. Letts- 
211 Key 147,277 Sw 


SALES 


Tf the 


but if 


jury.°? 


88 S 916. 


Me.—Rhoades v. Cotton, 90 Me. 453, 
38 A 367. 


Md.—Kriete v. Myer, 61 Md. 558. 


Mass.—Pope v. Brooks, 249 Mass. 
381, 144 NE 214. 


Mich.—Farmers’ Handy Wagon Co. 
v. Newcomb, 192 Mich. 634, 159 NW 
L525 Barlow v. lLincoln-Williams 
te a Drill Co., 186 Mich. 46, 152 NW 


Minn.—Hyjorth v. Albert Lea Ma- 
chinery Co., 142 Minn. 387, 172 NW 
488; Palmer v. Breen, 34 Minn. 39, 
24 NW 322. 

Mo.—B. F. Sturtevant Co. v. Ford 
Mis, Co., 315 Mo; 1025; 5288 .SWw 59 
[rev on other grounds (A.) 253 SW 
76, 254 SW 419]; State v. King, 44 
Mo. 238; Union Wholesale Lumber 
Co. v. Milne Lumber Co., (A.) 251 SW 
464; Wethmeier v. Yontz, 208 Mo. A. 
434, 235 SW 141; Heller v. Ferguson, 
189 Mo. A. 484, 176 SW 1126. 


N. J.—Bound Brook Stove Works 
Ve MIis,.98 INe Je Lv 23, L227 A690; 


N. Y.—Murray Co. v. Lidgerwood 
Mfg. Co., 241 N. Y. 455, 150 NE 514; 
Tobias v. Lissberger, 105 N. Y. 404, 
12 NE 13, 59: AmR 509; HB. Krantz 
Mfg. Co. v. Gould Storage Battery 
Co.; 88 App. Div: 133, 82 NYS 474; 
Hartman Coal Co. v. William J. Howe 
Co., 129 Mise. 762, 222 NYS 584; Rob- 
inson Clay Product Co. v. American 
Locomotive Co., 56 Misc. 589,107 NYS 
69; Frost Veneer Seating Co. v. At- 
lantic Cabinet Co., 174 NYS 15; Pal- 
en v. Haake, 2 NYS 6. 

Pa.—Sloss-Sheffield Steel, ete.,' Co. 
v. Tacony Iron Co., 46 Pa. Super. 164. 

Philippine.—Smith v. Matti, 44 
Philippine 874, 882 [quot Cyc]. 

Ss. C.—J. B. Colt Co. v. Hallman, 
118 S. C. 404, 110 SE 462. 

Tex.—Shapeleigh Hardware Co. v. 
Cushing Hardware, etc., Co., (Civ. A.) 
240 SW 6738. 


Wash.—Wheeler v, Pitwood, 104 
Wash, 1, 175 P 289. 
Eng.—Ellis ‘v. Thompson, 3 M.' & 


W. 445, 150 Reprint 1219. 


Que,—Mahaffy v. Baril, 11 Que. Sup- 
er, 475. 

[a] Particular circumstances af- 
fecting time of delivery.—The fact 
that shipment was required in the 
winter season through the mountains 
could be considered in ‘determining 
what was a reasonable time for de- 
livery. R. J. Menz Lumber Co. v. Mc- 
Neeley, 58 Wash. 223, 108 P 621, 28 
LRANS 1007. 


[b] Delay held unreasonable.—(1) 


stances 
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stock consisting of fruit trees, under a contract for 
delivery in the “fall,” is entitled to set the day for 
delivery as early or late in the fall as delivery can be 
made without injury to the health, thrift and vigor 
of the young trees.°° 
Waiver of seller’s right. 
delivery gives the seller the option to refuse to make 
deliveries after a specified date, he may waive his 
right to examine such option;*+ 
conduct was such as to justify the buyer in believing 
that deliveries would be made after the specified 
date, so as to constitute a waiver of the right to re- 
fuse deliveries after such date is a question for the 


Where a contract for 


and whether his 


[§ 340] (7) What Constitutes Reasonable Time.°* 
The question as to what is a reasonable time for the 
delivery of the goods by the seller is to be deter- 
mined by the circumstances attending the particular 
transaction,®>+ and which the parties may be sup- 


If a contract for the sale of culti- 
vators of varying seasonal value pro- 
vided for delivery ‘“ ” delivery 
nearly a year after the order was giv- 
en was, as a matter of law, not made 
within a reasonable time. Beck 
Hardware Co. v. Hall Hardware Co., 
30 Ga. A. 224, 117 SE 271. (2) A de-) 
lay of eighteen days in making ship- 
ment on an order received May 1 for 
goods wanted by May 30 was unrea- 
sonable. Rhoades v. Cotton, 90 Me. 
453, (387 ANZ6TS (3) SASsSuminge = that 
there was no modification of contract 
of sale, there can be no question about 
lapse of reasonable time where the 
seller was nearly two years in de- 
fault and concededly unable to deliver. 
Griggs v. Renault Selling Branch, 179 
App. Div. 845, 167 NYS 355. (4) 
Where a contract for the purchase of 
a carload of flour was made, by tele- 
graph, between Stanfold and Quebec, 
on May 27, and the flour was not put 
on board the cars for conveyance to 
‘defendant until June 27, and only ac- 
tually tendered for delivery at Stan- 
fold on July 20, the delay was unrea- 
sonable. Mahaffy v. Baril, 11 Que. 
Super. 475. (5) Other cases holding 
delay to be unreasonable. Hyman- 
Michaels Co. v. Fox, 298 Fed. 440 
(over fourteen weeks’ delay); Mc- 
Caull Dinsmore Co. v. Fritzson Grain 
Co., 151 Iowa 400, 131 NW 760; Fish- 
er v. Boynton, 87 Me. 395, 32 A 995 
(nineteen days’ delay); Hartman Coal 
Co. v. William J. Howe Co., 129 Mise. 
762, 222 NYS 584 (six weeks’ delay); 
Sloss-Sheffield Steel, ete., Co. v. Ta- 
cony Iron Co., 46 Pa. Super. 164 (eight 
months’ delay); Shapeleigh Hard- 
ware Co. v. Cushing Hardware, etc., 
Co., (Tex. Civ. A.) 240 SW 678. 


[ec] Delay held not unreasonable.— 
(1) Where a contract for the sale of 
an acetylene lighting outfit was made 
on September 24, the goods shipped 
on October 8, and arrived at destina- 
tion November 6, the shipment was 
made within a reasonable time, es- 
pecially in view of the war condi- 
tions then prevailing, and also in view 
of the buyer’s failure to make any 
objection to the time of shipment. 
Jn, Be jJColty Co, Vv... Hallmans 11s See: 
404, 110 SE 462. (2) Under a contract 
for the sale of sugar for shipment 
from India in April or May, but not 
specifying the time of delivery, and 
under which the seller impliedly gave 
assurance that it would be so shipped 
as to create reasonable expectation of 
arrival in New York and delivery on 
cars by September 30, offer of delivery 
in October was, under the circum- 
disclosed by the evidence, 
within a reasonable time. Lamborn 
v. Log Cabin Products Co., 291 Fed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-posed to have contemplated in a general way,°® such 
as the character of the goods,®® the necessities of the 
buyer, known to the seller,®? and the purpose for 
which the goods are intended,°* the conditions in the 
seller’s factory and his ability to produce the goods 
if they are to be manufactured,®” as measured by the 
time which a reasonably diligent manufacturer of 
the same class would take in carrying out the con- 
tract, and not by the particular existing staff and 
appliances of the seller’s business,®° the facilities 
available for transportation,*+ the distance the goods 
must be carried,®? and the usual course of business 
So delay of a carrier in 
transporting goods is an important circumstance to 
be considered in determining whether delivery was 
Where the con- 
tract is to ship goods, without specifying any time, 


in the particular trade.*3 


made within a reasonable time.*4 


435. (3) There was no unreasonable de- 
lay in shipment of fixtures ordered 
from plaintiff, where only eighteen 
‘days elapsed between time parties 
came to terms on matter of credit and 
time defendant canceled order. Peck 
v. L. F. Bannon: Plumbing, ete., Co., 
183 App. Div. 196, 170 NYS 664. 


55. Eppens v. Littlejohn, 164 N. Y. 
187, 58 NE 19, 52 LRA 811; Burling- 
ton Grocery Co. v. Heaphy, 98 Vt. 122, 
126 A 525. 

56. Cal.—Hougland v. Roth Blum 
ives Cope giCalk MA. #631, 627.9, 2 


Del.—Walker v. Taylor, 20 Del. 118, 
53 A. 357. 
Md.—Kriete v. Myer, 61 Md. 558. 
Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 389, 172 NW 488 
[eit Cyc]; Roberts v. Mazeppa Mill 
Co., 30 Minn. 413, 15 NW 680. 


Philippine.—Smith vy. Matti, 44 Pil- 
ippine 874, 882 [quot Cyc]. 

[a] Sale of sheep.—Reasonable 
time for delivery of sheep is reason- 
able time necessary to fatten sheep 
and have them ready for market. 
Hougland v. Roth Blum Packing Co., 
Gaal A763, 279 P 159. 

57. Sterling Wheelbarrow Co. v. 
Great Lakes Fdy. Co., 225 Mich. 395, 
196 NW 381. 


58. Me.—New Bedford Copper Co. 
v. Southard, 95 Me. 209, 49 A 1062; 
Rhoades v. Cotton, 90 Me. 453, 38 A 
367. 

Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 389, 172 NW 488 
[eit Cyc]. 

Nebr.—McGinnis v. R. K. Johnson 
Co., 74 Nebr. 356, 104 NW 869. 

Philippine.—Smith, v. Matti, 
Philippine 874, 882 [quot Cyc]. 

. W. Va.—Weltner vy. Riggs, 3 W. Va. 
445. 

59. Ark.—Hooks Smelting Co. v. 
Planters’ Compress Co., 72 Ark. 275, 
79 SW 1052. 

Ga.—Inman v. Barnum, 115 Ga. 117, 
41 SE 244, 

Ill.— Danziger v. Pittsfield Shoe Co., 
204 Ill. 145, 68 NE 534 [aff 107 Ill. A. 
47). 

Mich.—Sterling Wheelbarrow Co. v. 
Great Lakes Fdy. Co., 225 Mich. 395, 
196 NW 381; Barlow v. Lincoln-Wil- 
liams Twist Drill Co., 186 Mich. 46, 
152 NW 1034; Bliss Furniture Co. v. 
Norris, 129 Mich. 11, 87 NW 1041; 
Webb v. Leominster Shirt Co., 101 
Mich. 136, 59 NW 397. 

Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 389, 172 NW 488 
[cit Cyc]. , 

N. Y.—H. Krantz Mfg. Co. v. Gould 
Storage Battery Co., 83 App. Div. 133, 
82 NYS 474. 


44 
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ing.°8 


Philippine—Smith v. Matti, 44 
Philippine 874, 882 [quot Cyc]. 

Eng.—Atwood v. Emery, 1 C. B. N. 
S. 110, 87 ECL 110, 140 Reprint 45. 

[a] Rule applied.—A_ reasonable 
time to supply lumber sufficient to fill 
a contract for a certain number of 
feet above that contained in a cer- 
tain boom would be such time as 
would be required, in the usual and 
customary manner of rafting, by the 
boom company, to obtain and make 
up the requisite quantity. Grant v. 
Merchants’, etc., Bank, 35 Mich. 515. 

[b] Changes in order.—Where 
goods to be manufactured were or- 
dered in February but, numerous 
changes having been ordered, the 
goods were not finished and delivered 
until July, the delivery was neverthe- 
less in reasonable time. H. Krantz 
Mfg. Co. v. Gould Storage Battery Co., 
83 App. Div. 133, 82 NYS 474. 


60. Hydraulic Engineering Co. v. 
McHaffie, 4 Q: B. D. 670. To same 
effect Shreve Chair Co. v. McCarty, 
(Tex. Civ. A.) 246 SW 733. 


61. Mass.—Cope_ v. Brooks, 
Mass. 381, 144 NE 214. 

N. Y.—Eppens, etc., Co. v. Little- 
john, 27 App. Div. 22, 50 NYS 251 [aff 
74 N...¥., 187; 58, NE 19,52, DRANS 
ils 
ins C.—Waddell v. Reddick, 24 N. C. 

Philippine—Smith v. Matti, 
Philippine 874, 882 [quot Cyc]. 

Wash.—R. J. Menz Lumber Co. v. 
MecNeeley, 58 Wash. 223, 108 P 621, 
28 LRANS 1007. 


62. Smith v. Matti, 44 Philippine 
874, 882 [quot Cyc]; Boyd v. Gunni- 
son, 14 W. Va. 1 (holding that seven- 
teen days was a reasonable time when 
the goods had to be carried from a 
small station in West Virginia to New 
York). 

63. U. S.—The Alida, 1 F. Cas. No. 
200, Abb. Adm. 173. 

Ark.—Wooten v. Bain-Adams Co., 
146 Ark. 462, 226 SW 134; Long v. 
Abeles, 77 Ark. 150, 91 SW 29. 

Del.—Walker v. Taylor, 20 Del. 118, 
53 A 357. ® 

Ga.—Inman vy. Barnum, 115 Ga. 117, 
41 SE 244. 

Ind.—Murphy v. Toner, 19 Ind. 228. 

Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 389, 172 NW 488 
[cit Cyc]. 

Mo.—Joseph vy. Andrews Co., 72 Mo. 
Alb o1. 

Philippine—Smith v. Matti, 
Philippine 874, 882 [quot Cyc]. 

Wis.—Davis-Watkins Dairymen’s 
Mfg. Co. v. Cronin Dairy, etc., Co., 
186 Wis. 106, 202 NW 293. 

Eng.—Ross v. Shaw, [1917] 2 Ir. 
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44 
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the reasonableness of the time of performance is de- 
termined from the date of shipment, and not from 
the time the earrier delivers to the consignee.®° 
der such contract the fact that the buyer wanted the 
goods for third persons who desired them within a 
certain time would not determine the reasonableness 
of the shipment made.°® 


[§ 341] c. Waiver of, or Estoppel To Object to, 
Delay®*?—(1) In General. 
provision of the contract of sale containing a waiver 
as to time of delivery in the absence of fraud or mis- 
take in making the contract or in reducing it to writ- 
The buyer may also waive or be estopped to 
assert a failure to deliver or ship the goods within 
the time required, by his acts or declarations, in- 
consistent with an intention to rely on the delay,*®® 
as by requesting an extension of time for payment 


Un- 


A buyer is bound by a 


367. 


[a] Season of trade.—In view of 
the shortness of the season for deal- 
ing in hogs and the uncertainty of 
proper weather for the pork business, 
a delay of eight days in delivery of 
hogs was held to be unreasonable. 
Murphy v. Jones, 19 Ind. 228. 


64. Harlow v. Parsons Lumber, 
ete., Co., 81) Conn. .572,: 71) Ay 734 

65. Fish Bros. Wagon Co. 
Adams, (Tex. Civ. A.) 146 SW 704. 

66. Fish Bros. Wagon Co. v. 
Adams, (Tex. Civ. A.) 146 SW 704. 

67. Waiver of premature delivery 
see supra § 333. 

68. Berlin Mach. Works vy. Jeffer- 


son Woodworking Co., 173 Ky. 347, 191 
SW 82. 


Vv. 


69. U. S.—Christenson v. Gorton- 
Pew Fisheries Co., 8 F. (2d) 689; 
Roomberg v. Borden, 292 Fed. 321; 


Pierson v. Iwai, 285 Fed. 769 [aff 285 
Fed. 774]. 


Ala.—Williams v. Hargett, 217 Ala. 
280, 116 S 125; McAnelly Hardware 
Co. v. Bemis Bros. Bag Co., 208 Ala. 
394, 94 S 567; Lowy v. Rosengrant, 
196 Ala. 337, 71 S 439; St. Louis Hay, 
ete., Co. v. American Cast Iron Pipe 
Co., 167 Ala. 442, 52 S 904; McGowin 
Lumber, ete., Co., v. Camp Lumber 
Co., 16 Ala. A. 283, 77 S 433: 


Ark.—Tipler-Grossman Lumber Co. 
v. Forest City Box Co., 148 Ark. 132, 
229 SW 17. 


Cal.—Scott v. Jackson, 89 Cal. 258, 
26 P 898; Passow v. Harris, 29 Cal. 
A. 559, 156 P 997. 


Ga.—-Cobb Lumber Co. v. Sunny 
Sout Grain Co., 36 Ga. A. 140, 1385 SE 

Ida.—Tweedie Footwear Corp. v. 
Roberts-Schofield Co., 285 P 476. 

I1l.—Seott v. Miller, 66 Ill. 273; Nor- 
ton Iron Works v. Wilson Steel Prod- 
ucts Co., 232 Ill. A.’ 523. 

Tlowa.—Morgan v. Sutlive Bros., 148 
Iowa 318, 126 NW 175; Austin Mfg. 
Co. v. Snouffer, 102 NW 128. 

Kan.—Wells v. Albers, 122 Kan. 
6438, 253 P 412. 

Ky.—W. R. Willett Lumber Co. v. 
Lloyd Lumber Co., 203 Ky. 397, 262 
SW 573. 

La.—Abeles Vv. Robinson-Slagle 
Lumber Co., 6 La. A. 447; Hughes 
Lumber Co. v. Madisonville Saw, etc., 
Mill, 4 La. A. 662. 

Me.—Bonney v. Blaisdell, 
121, 73 A 811. 

Mass.—Learned v. Hamburger, 245 
Mass. 461, 1389 NE 641. 

Mich.—Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 1183 NW 591; 
Blodgett v. Foster, 120 Mich. 392, 79 
NW 625. 

Miss.—Philip Gruner Lumber Co, v. 


105 Me. 
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beeamse of the delay;*° 
delivery after the time 


demand is comphed with 
Algonquin Lumber Co., 123 Miss. 15 
85 S 191. 

Mo.—Walton v. Carlisle, 313 Mo. 
268, 281 SW 402; Heller v. Ferguson, 
189 Mo. A. 484, 176 SW 1126. 

N. Y—Mutual Chemical Co. v. Mar- 


den, 235 N. Y. 145, 139 NE 221; Bir- 
kett vw. Nichols, 184 N. Y. 315, TT NE 
374; O'Neill v. James, 43 N. Y. 84; 
Kraut v. Nordlinger, 216 App. Div. 


Glickstein v. Shef- 
214 App. Div. 
Valen- 


409, 215 NYS 496; 
field Glass Bottle Co., 
626, 212 NYS 444; Wallace v. 
tine, 10 Misc. 645, 32 NYS 121; 5 F. 
Pennell, Inc., v. New Jersey Brass 
Corp., 186 NYS 606; Coff-Garrod Co. 
v. Dodwell, 170 NYS 615; Schultz v. 
Glickstein, 168 NYS 490. 
Pa.—Parish Mfg. Corp. v. 
Parry Corp., 293 Pa. 422, 143 
R. I—F¥itchburg Yarn Co. v. Hope 
Webbing Co., 46 R. L. 290, 127 A 148. 


Ss. C—J. L. Mott Iron Works Vv. 
Kaiser Co., 131 S.C. 392, 103 SE T83 
[eertiorari granted 245 U. 8S. %, 
Sct 64, 65 i ed. 445, and aff 258 U. 
S. 240, 42 SCt 286, 66 L. ed. 593]. 


Martin- 
A 103. 


Va—Hichelbaum v. Klaff, 125 Va. 
98, 99 SE 721. 
Wis.—Rhinelander Paper Co. v. 


Bushman, 181 Wis. 421, 195 NW 325. 


eee v. Hymans, [1920] 3 
kK. B. 475. 

N. B—ILe Roy Plow Co. v. Clark, 
49 N. B. 285, 65 DomLR 370. 


Ont.—Bonner-Worth Co. v. Geddes, 
50 Ont. L. 196, 64 DomLR 257. 


[a] Tilustrations.—(1) Where a 
buyer of goods to whom delivery is 
not made within a stipulated time evi- 
dences to the seller a purpose to con- 
tinue the contract in force or to re- 
serve to himself the right to insist 
en further performance, he waives 
the time limit and the parties remain 
bound for a reasonable time. Lowy 
v. Rosengrant, 196 Ala. 337, 71 S 439. 
(2) An offer to accept goods, not de- 
livered within contract time, waived 
all prior breaches. Milburn-Johnston 
Grocer Co. v. Davis, 175 Ark. 816, 300 
SW 433. (3) A purchaser, by for- 
warding shipping permits issued by 
the general operating commission 
functioning under the United States 
railroad administration, on October 
31, under a contract providing for de- 
livery during October, thereby waiv- 
ed the precise date of delivery. S. W. 
Bridges v. Barry, 237 N. Y.°281, 142 
NE 664. (4) Where the buyer of an 
automobile after time for delivery 
made inquiries about possible deliv- 
ery, she waived the right to delivery 
on or before the contract date. 
Griggs v. Renault Selling Branch, 179 
App. Div. 845, 167 NYS 355. (5) 
Where on a sale in April by agent, the 
seller repudiated the contract because 
the agent had not followed his in- 
structions and finally, after a long 
dispute, the seller in June agreed to 
and did deliver the goods, it was held 
that either the buyer must be consid- 
ered to have allowed an extension of 
time for the performance of the origi- 
nal contract or the delivery of the 
flour had relation to a new contract 
taking effect from the time at which 
the seller signified his intention to 
execute the order therefor. Williams 
wv. Wheeler, 8 C. B. N. S. 299, 98 ECL 
299, 141 Reprint 1181. (6) Buyer, 
after asking for substituted form of 
payment or relief from burden of con- 
tract, cannot be heard to say that de- 
lay of seller in considering proposi- 
tion operates as breach of abandon- 
ment. Brown v. J. C. Shaffer Grain 
Co., 15 F. (2d) 514. 


requesting or demanding 
specified,"* provided the 
according to its terms;*? 
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[b] Permitting mannfacture of 
goods to proceed after expiration of 
time.— By permitting plaintiff to pro- 
ceed with the manufacture of machin- 
ery, which defendant had agreed to 
buy, after the time fixed for delivery, 
defendant waived the delay as ground 
for refusal to receive the machinery. 
Ohl v. Henry L. Lewin Co., 132 NY¥S 
385. 

{e] Change of specifications by the 
buyer waives time provisions. Par- 
ish Mfg. Corp. v. Martin-Parry Corps 
293 Pa. 422, 143 A 103. 


{d] Acts or declarations not con- 
stituting waiver or estoppel.—(1) Un- 
der a contract to deliver fifteen thou- 
sand tons of coal at the rate of at 
least two thousand five hundred 2 
month, where the seller had failed to 
so deliver during certain months, a 
letter of the buyer giving the seller 
permission to “catch up” all back 
shipments by shipping mine run coal 
was not a waiver of damages there- 
tofore sustained from the seller's fail- 
ure to deliver coal on time, the per- 
mission to “catch up” merely extend- 
ng a privilege without consideration, 


and revocable at the buyer’s pleas-- 


are. American Fuel Co. v. Interstate 
Fuel Agency, 261 Fed. 120. (2) That 
the buyer of shoes from a manufac- 
curer had visited the factory and wit- 
aessed a strike did not charge it with 
snowledge that the order would be 
subject to delay when the visit was 
more than a year previous to the con- 
croversy, the order sued on being ac- 
cepted many months thereafter, and 
being unconditional, especially where 
chere was no evidence of any strike 
it the time the shoes were to be man- 
ifactured and delivered. Kohliman vy. 
Witherell, 155 La. 57, 98 S 756. (3) 
Defendant ordered goods of plaintiff® 
by three separate orders; the last 
oly providing for deliveries on Sep- 
tember 15 and October 15. On Octo- 
ber 2, after time for delivery under 
the first two orders had expired, de- 
fendant wrote plaintiff not to make 
up the goods ordered for October 15 
until further notified of time to ship, 
and asked when the remainder of the 
goods ordered for September 15 coulda 
be expected. It was held that defend- 
ant was not thereby estopped to ob- 
ject to subsequent late tender of de- 
livery under the prior orders. 
Braitsech v. Kiel, ‘ete. Co, 114 NYS 
872. (4) Although delay in furnish- 
ing steel fiasks was occasioned by a 
change of pattern, which had been 
consented to by the buyer, he did not 
waive the delay, where evidence tend- 
ed to prove that such consent had 
been given only on the seller’s assur- 
ance that production would thereby 
be hastened, consent under such cir- 
cumstances being insufficient excuse 
for unreasonable delay thereafter. 
Sterling Wheelbarrow Co. vy. Great 
Lakes Fdy. Co., 225 Mich. 395, 196 NW 
381. (5) Where’a contract of sale 
provides for cancellation by the pur- 
chaser for breach by the seller only, 
And then within five days after deliv- 
ery of the goods, and that the pur- 
chaser is not entitled to allowance for 
defects unless claimed within ten 
days after delivery, mere silence or 
investigation, or even negotiation aft- 
er the time limit has expired, will not 
constitute a waiver by the seller of 
noncompliance by the purchaser with 
the provisions of the contract as to 
the time limit. Southwark Mills Co. 
v. Slepin, 46 Pa. Super. 296. (6) 
Other instances of acts or declara- 
tions not constituting waiver or 
estoppel. Armour Fertilizer Works v. 


by an offer and acceptance of an agreement to waive 
a claim for damages already accrued by reason of 
the delay;** by requesting or consenting to a delay 


Kinney, 216 Ala. a4, 114 S 41; Troy 
Be ante Sun Shade Co. v. F. A. Ames 
, 201 Ky. 198, 256 SW 27. 
Tel Evidence held admissible.— 
(1) Where seller pleaded waiver, buy- 
er was properly required to testify 


| whether he made complaint when he 


ascertained that coffee was not ship- 
ped on first available vessel as agreed. 
Hecht v. Alfaro, 10 F. (2d) 464 [aff 

Cc.) 4 F. (2a) 255). (2) Evidence 
that buyer never advised seller that 
he would not accept coffee because 
not shipped on time was admissible. 
Hecht vy. Alfaro, supra. 

{f] Bwidence held sufficient to 
show waiver.—Brevard Tannin Co. v. 
J. F. Mosser Co., 288 Fed. 725; Me- 
Key v. Francis Cropper Co., 205 Ill. 
A. 381; Malone v. Stone, 214 Ky. 443, 

$3 SW 407; Kraut v. Nordlinger, 216 
App. Div. £09, 215 NYS 496; Sarachen 
v. Wilson, 207 App. Div. 768, 202 NYS 
591 [rearg ‘den 208 App. Div. $26, 203 
NYS 627 (aff 240 N. Y. 563, 148 NE 
706)}; Rice, etc., Mach., etc., Co. v. 
Hoffman- Youmans Paper Mills, 158 
App. Div. 309, 143 NYS 249; Coft-Gar- 
rod Co. v. Dodwell, 170 NYS 615; 
Horewitz v. Franklin Foundry Co., 279 
Pa. 177-133 A 735. 


{s] Bvidence held insufficient to 
show waiver.—General Electric Co. v. 
Chattanooga Coal, ete., Corp., 241 Fed. 
38, 154 CCA 38; MeGowin Lumber, 
etc., Co. Vv. _ Camp Lumber Co., 16 Ala. 
A. 283, TT S 433; North American Gin- 
seng Co. v. Gilbertson, 200 Iowa 1349, 
206 Nw 610; Scullin Steel Co. v. Mis- 
sissippi Valley Iron Co., 308 Mo. 453, 
atS SW 95; Federal Terra Cotta Co. 

Potterton Bros., 172 App. Div. 705, 
Ts NYS 121. 

70. Arkansas City Canning Co. v. 
Dunston, (Kan.) 64 P 1025. 

71. Ark— Tidwell v. Southern En- 
sis. ete., Works, 87 Ark. 52, 112 SW 

vo. 
\Sise tt ot tete v. Passow, 193 M11. 
ss ‘ 

Iowa.—<Austin Mfg. Co. v. Snouffer, 
102 NW 138. 

La——Tremont Lumber Co. v. Rob- 
inson Lumber Co., 160 La. 254, 107 S 
101 [annulling and_ setting aside 
judgm 2 La. A. 142]; Meier v. Schmidt, 
12 La. A. 431, 125 S 191. 

Minn.—McDonald v. Union Hay Co., 
143 Minn. 40, 172 NW 891. 

N. ¥.—Sigmund Ullman Co. v. J. L. 
Mott Iron Works, 187 App. Div. 699, 


175 NYS 799; Bailey v. Elm City 
Lumber Co. 167 App. Div. 42, 154 


NYS 281; Boas v. Thatcher Car, ete., 
Co., $ Mise. 443, 28 NYS 659; Nicho- 
las v. Venable, 2 Misc. 109, 20 NYS 
851; Brenner v. Greenberg, 183 eA 


23. 


Wis.—Pratt v. S. Freeman, neat 
Mfge. Co., 115 Wis. 648, 92 NW 368. 

Eng.—Hartley v. Hymans, [1920] 3 
K. B. 476. 

on et Reynolds yv. Spencer, 92 Hun 

75, yd NYS 750; Hirsch v. Annin, 28 
Mice. 228, 58 NYS 1019. 


73. | Gasreee Creosoting Co. v. Me- 
Intosh Land, etc., Co., 23 Ga. A. 561, 
99 SE 166. 

fa] Thus, where the buyer, as an 
inducement for delivery, after failure 
to deliver within contract time im- 
pliedly offers to waive his claim for 
damages for delay, the seller's accept- 
anee and compliance with the offer 
within the time specified therein, or, 
if not specified, within a reasonable 
time, furnishes a valid consideration 
for the offer and renders it binding 
upon the buyer. Georgia Credsoting 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or an extension of time;’* or by making a new con- 
tract fixing a new time for delivery.*° But where 
delivery is not made within the time specified and 
possession of the goods remains in the seller relieved 
of any contract, an extension of time for delivery 
requires a new €onsideration to render it valid.7® A 
buyer is estopped to reject delivery after the expira- 
tion of the time fixed by a written contract of sale, 
where the seller, relying on a void oral agreement for 
an extension of time, delays delivery in accordance 
with such agreement.’7 Waiver of the seller’s delay 
must be made with knowledge of all the facts relat- 
ing to the delay*® and must be based on clear inten- 
tion,’® unless the facts are sufficient to create an 
estoppel;®° and the doctrine of waiver does not ap- 
ply where the stipulation as to time is not for the 
buyer’s benefit.*1 Notice that the buyer will hold the 
seller hable-for damages resulting from delay does 
not, as a matter of law, amount to an indefinite waiy- 
er of time of performance and a substitution of the 
seller’s liability for breach.** And where the seller 
defaults in making a periodic delivery, the buyer’s 
demand for performance does not waive the buyer’s 


Co. v. McIntosh Land, ete., Co., 23 Ga. | P. 598; 
A. 561, 99 SE 166. 64. 
74 U. S.—Wood v. Brighton Mills, [a] 
297 Fed. 594; Abel v. Ward, 170 Fed. | sion.—Legh vy. Stitzinger, 


925, 96 CCA 141. 
Ala.—Sheip, Ine. v. Baer, 210 Ala. 
231,97 S698. 


Ark.—Majestie Milling Co. v. Cope- 
land, 93 Ark. 195, 124 SW 521; Hooks 
Smelting Co. v. Planters’ Compress 
Co., 72 Ark. 275, 79 SW 1052. 


Cal.—Byron Jackson Mach. Works 


T15; 


75. 


Bailey v. 
Co-; 


143 NYS 249. 
[a] 
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Potts v. Brown, 30 Com. Cas. 


Pacts held not to show exten- 


Evansville Brewing Assoc. v. 
Winona Malting Co., 221 Ill. A. 
Elm City Lumber 
167 App. Div. 42, 154 NYS 281; 
Rice, ete., Iron Co. ¥. Hoffman- You- 
mans Paper Mills, 158 App. Div. 


The extension of credit by the | 1° 
seller is ample consideration for a 
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right to sue for entire breach of contraet upon the 
seller’s refusal to comply with such demand.** Nor 
is there a waiver of delay where the act relied on as 
such is accompanied by notice that it shall not con- 
stitute waiver.** 


Where contract specifies no definite time.** The 
buyer may waive or be estopped to insist on a right 
to prompt®® or immediate*’ delivery, or to delivery 
within a reasonable time.** But the buyer of goods 
to be delivered within a reasonable time does not 
waive delay by failure to notify the seller that the 
goods will not be accepted.*? Where the buyer un- 
der a contract specifying no time of delivery states 
that the article will be needed within a certain time, 
requesting delivery within that time, and the seller 
complies with such request, the buyer is estopped to 
assert that delivery was not within a reasonable 
time.*° 


Custom or usage. Acceptance of a former deliv- 
ery without objecting to delay, but under different 
conditions, is not sufficient to establish a eustom or 
usage which will preclude the buyer from rejecting 
a subsequent delivery on account of delay.*2 


bile Drug Co., 205 Ala. 214, 87 S 159. 

[a] Thus, where time was of the 
essence of a contract of sale, termi- 
nating the seller’s obligation to ship 
on a certain date, such time and the 
consequent effect of the contract not 
being a stipulation for the benefit of 
the buyer, it could not be said by the 
buyer that it waived the stipulation 
as to time. Obear-Nester Glass Co. 
Vv. Phin 0 Drug Co., 205 Ala. 214, 37 S$ 


274 Fed. 


98. 


309, 


82. General Electric Co. v. Chat- 


Wau, 15s Cal--47, 109 © 6165" Scott i i “tio tanooga Coal, etc., Corp., 241 Fed. 3%, 
v. Jackson, 89 Gal. '258, 26 P 898. OP gee cio OL Goo CRE. « 
Fla.—Pitch Pine Lumber Co. v. Geo. |in the delivery of a machine. Rice, 83. Smith v. Harrison, 26 Ga. A. 
E. Wood Lumber Co., 57 Fla. 140, |etc., Mach., etc., Co. v. Hoffman-You- | 325, 106 SE 191. 
48 S 993. esas Paper Mills, 158 App. Div. 309, 84. Buckeye Window Glass Co. v. 
Ga.—Arnold v. Malsby, 120 Ga. 536, | 142 NYS 249. Stewart-Carey Glass Co., 60 Ind. A. 
48 SE 132. 76. Napier iron Works v. Caldwell, | 302, 110 NE 710. 


Ill.— Scott v. Miller, 66 Ill. 273; Nor- 
ton Iron Works v. Wilson Steel Prod- 
ucts Co., 232 Till. A..523; Wichert v. 
Stafford, 25 Ilk. A. 218. 


Ky.—Riddle Coal Co. y. 
Ky. 509, 277 SW 808. 


La.—Grapico Bottling Works v. 
Liquid Carbonic Co., 163 La. 1057, 113 
S 454; Davies v. Rascon Mfg., etc., 
Co., 7 La. A. (Orleans) 73. 


Mass.—Flagg v. Dryden, 7 Pick. 52. 


Mich.—Duplanty v. Stokes, 103 
Mich. 630, 61 NW 1015. 


Nev.—Turner Lumber Co. v. Tono- 
pah Lumber Co., 38 Nev. 338, 145 P 
914, 153 P 254. 


N. Y.—General Electric Co. v. Na- 
tional Contracting Co., 178 N. Y. 369, 
70 NE 928; Pierson v. American Steel 
Export Co., 194 App. Div. 555, 185 
NYS 527; A. B. Farquhar Co. v. New 
River Mineral Co., 87 App. Div. 329, 
84 NYS 802 [rev 40 Misc. 404, 82 NYS 
241]; H. Krantz Mfg. Co. v. Gould 
Storage Battery Co., 83 App. Div. 133, 
82 NYS 474. 


N. C.—Scotland Neck Cotton Mills 
v. Shaw Cotton Mills, 181 N. C. 73, 106 
SE 460. 


Wash.—Washington Iron Works v. 
McNaught, 35 Wash. 10, 76 P 301. 


Wis.—Albright v. Stegeman Motor- 
ear Co., 168 Wis. 557, 170 NW 951, 19 
ALR 463; Barnes v. Stacy, 79 Wis. 55, 
48 NW 53. 


Eng.—Levey v. Goldberg, [1922] 1 
K. B. 688; Ogle v. Vane, L. R. 3 Q. B. 
272; Hickman vy. Haynes, L. R. 10 C. 
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etc., Iron Works, 60 Ind. A. 317, 110 
NE 714. 

77. Hirsch Rolling Mill Co. v. Mil- 
waukee, etc., R. Co., 165 Wis. 220, 161 
NW 741. 

78. Williams v. 
280, 116 S 125. 
and infra § 342. 

79. Pierson v. Iwai, 285 Fed. 769 
[aff 285 Fed. 774]; Frankfurt-Barnett 
Co. v. William Prym Co., 237 Fed. 21, 
150 CCA 2238; Connell Bros. Co. v. 
Diedrichsen, 213 Fed. 737, 130 CCA 
251; Ohio Confection Co. v. Eimon 
Mercantile Co., 154 Minn. 420, 191 
NW 910, 31 ALR 952; Nelson vy. 
Imperial Trading Co., 69 Wash. 442, 
125 P 777. See also supra § 298. 


[a] Intention not shown.—VW here 
a portion of an order for goods was 
shipped at once, and the words “bal- 
ance will follow’? noted upon the in- 
voice, the buyer making no demand 
for shipment of the. remaining goods, 
and canceling the order by telegram 
on the following September as to a 
portion of the remaining goods, and 
sending no other communication to 
the seller, neither the buyer’s silence 
nor its telegram was a manifestation 
of an intention to waive prompt ship- 
ment. Ohio Confection Co. v. Eimon 
Mercantile Co., 154 Minn. 420, 191 NW 
910, 31 ALR 952. 


80. Pierson v. Iwai, 285 Fed. 769 
[aff 285 Fed. 774]; Frankfurt-Bar- 
nett Co. v. William Prym Co., 237 Fed. 
21, 150 CCA 223; Connell Bros. Co. v. 


Hargett, 217 Ala. 
See also supra § 298; 


Diedrichsen, 213 Fed. 737, 130 CCA 
21. 
81. Obear-Nester Glass Co. v. Mo- 


[a] Mlustration.—D-efendant, buy- 
er of glass to be shipped in Octo- 
ber, who on October 31 notified plain- 
tiff that it would not accept ship- 
ments made after October, did not, 
by accepting on November 4 the first 
car shipped October 29, lose, by way 
of waiver or estoppel, its right to 
insist that time was of the essence. 
Buckeye Window Glass Co. v. Stew- 
art-Carey Glass Co., 60 Ind. A. 362, 
110 NE 710. 


85. Time of delivery under suck 
contracts see supra §§ 334-340. 

86. Parish Mfg. Corp. v. Martin- 
Parry Corp., 285 Pa. 131, 131 A 710. 

87. Manzke v. Goldenberg, 149 Mo. 
A. 12, 129 SW 32. 

88. Klipstein v. Dilsizian, 273 Fed. 
473 [certiorari den 257 U. S. 639, 42 
SCt 51, 66 L. ed. 410]; A. B. Murray 


Co. v. Lidgerwood Mfg. Co., 241 N. 
Y. 455, 150 NE 514. 
89. Newton Tea, etc., Co. v. Nar- 


ragansett Wholesale Grocery Co., 45 
R. I. 387, 123 A 144, 


90. Moses Lake Horticultural Co. 
v. Morse, 269 Fed. 260. 


91. Southwestern Coal Co. v. Cal- 
beck, 110 Kan. 768, 205 P 361. 
[a] Ilustration.—In an action for 


damages for failure to accept and pay 
for coal, where the order was for 
a certain car in transit, with the pro- 
vision, “If you cannot send this car, 
send another at once,” and plaintiff 
instead ordered another car at the 
mines, which arrived four weeks later 
and was refused because such coal 
could not then be sold at any price, 


354. “155 ‘Gi dal 
Conditional waiver. 


specified are conditional, there 
the condition is performed.°? 


on complhanee with the condition. 


the seller’s default the buyer offers to accept the 
goods if delivered on a subsequent date, but they are 
not so delivered, there is no waiver of the time of 


delivery.°5 


Question of law or fact. Whether mee has been 
a waiver of, or estoppel to assert, delay in delivering 
is ordinarily a question for the jury.®® 

[§ 342] (2) By Failure To Object or Objecting 
The buyer waives delay in de- 


on Other Grounds. 


it was held that defendant’s having 
accepted a former car under different 
eonditions, which had arrived late, 
could not be relied on as establishing 
usage or custom binding defendant. 
Southwestern Coal Co. vy. Calbeck, 110 


Kan. 768, 205 P 361. 
92. Pierson v. Iwai, 285 Fed. 774 
[aff 285 Fed. 769]. 


93. Gude v. J. F. Bailey Co., 4 Ga. 
A. 226, 61 SH 135. 

94 Bernhardt v. Federal Terra 
Cotta Co., 24 Ga. A. 635, 101 SE 588; 
Georgia Creosoting Co. v. McIntosh 
Land, .ete., Co., 23 Ga. A. 561, 99 SE 
166; Lukens Iron, ete, Co. v. Hart- 
mann-Greiling Co., 169 Wis. 350, 172 
NW 894. 

95. Federal 
Potterton Bros., 
159 NYS 121. 

96. Ill—McKey v. 
per Co., 205 Ill. A. 381. 

Md.—Penn Oil Co. v. Triangle Pe- 
troleum, etc., Co., 136: Md. 559, 211 
A 482. 

Mo.—B. F. Sturtevant Co. v. Ford 
Mfg. Co., 315 Mo. -1025, 288 SW 59 
[rev (A.) 253 SW 76, 254 SW 419]. 

N. Y.—Bridges v. Barry, 237 N. Y. 
281, 142 NE 664; Cinque v. Cassani, 
43 App. Div. 383, 60 NYS 92; Farish 
Gos) var Harris “Co.7. 197) NYS 596s 
Barish. v. Brander, 180 NYS 447; 
Tobias v. Lisberger, 6 NYS 823. 

Pa.—Parish Mfg. Corp. v. Martin- 
Parry Corp., 293 Pa. 422, 143 A 1038; 
Everett v. Delp, 67 Pa. Super. 47. 

R. I—wNewton Tea, etc., Spice Co. 
v. Narragansett Wholesale Grocery 
Co./ 45 RY I. 387, 123 A 144. 

- S. C.—Bowser v. Crescent Filling 
Station, 133 S. C. 281, 130 SE 870. 

Tex.—Strain v. Pauley Jail Bldg., 

etc., Co., 80 Tex. 622, 16 SW 625. 


Va.—Fulton v. Henrico Lumber 
Co., 152 Va. 666, 148 SE 576. 


[a] TIllustration.—In an action for 
breach of contract by the buyer’s re- 
fusal to accept a shipment of wax 
on the ground of unreasonable delay 
in delivery, evidence that the seller 
had notified the buyer that shipment 
would be delayed and that the buy- 
er had acquiesced that twenty-two 
days after the order was given the 
wax was shipped, and that in the cus- 
tom of the trade “prompt delivery” 
meant delivery within fifteen ‘to 
thirty days, was sufficient to make a 
prima facie ease, and it should have 
been left to the jury to determine 
whether delivery was “prompt” or 
“reasonably prompt.” Carson Pe- 
troleum Co. v. Balboa Trading Co., 
120 Misc. 389, 198 NYS 556. 


97. etc., 


Morra, . Cottais Cone sve 
172 App. Div. 705, 


Francis Crop- 


Co. a 


Where an extension of time 
and willingness to accept delivery after the date 

is no waiver unless 
And an offer to waive 
damages resulting from the breach of a contract as 
to time of performance, on condition that the other 
party thereafter make prompt delivery,®*® or deliver 
at a specified time,®* becomes a valid agreement only 


SALES 


delay.®* 


So, where after 


[§§ 341-343 


livery by failing to object, with knowledge of the 
According to some authorities a waiver of 
delay arises where the buyer objects to the delivery 
on other grounds,?s but this rule has been repudiated 
in some jurisdictions,®® and in others it is held that 
the rule does not apply where an ifttention not to 
waive delay is shown by a prompt return of the 
goods, and no prejudice results to the seller by fail- 
ure to assign delay as a ground of rejection.” 
where the goods are of inferior quality and the buyer 
rejects them without assigning any special reason, he 
is not precluded from asserting that delivery was not 


So, 


made within the time fixed by the contract.* 


Linn, 279 Ill. 397, 117 NE 61 [rev 201 
Till. A. 598]. 


Ky.—W. R. Willett Lumber Co. v. 
Lloyd Lumber Co., 203 Ky. 397, 262 
SW 573. 


Mass.—Flagg v. Dryden, 7 Pick. 52. 
Mich.—Blodgett v. Foster, 120 
Mich. 392,.79 NW 625. 


N. Y.—Eppens, ete., Co. v. Little- 
john, 164 N. Y. 187, 58 NE 19, 52 LRA 
811. 


[a] Absence of knowledge.— 
Where the consignee did not know 
until shortly before the vessel ar- 
rived that the goods were not ship- 
ped within the stipulated time, his 
failure to object while the vessel was 
still at sea was,not a waiver of his 
right to do so on her arrival, the 
other party not being prejudiced by 
such omission. Lefferts v. Weld, 167 
Mass. 531, 46 NE 107. 


{b] Failure to respond to notice. 
—Where the contract called for ship- 
ment June 30, and the name of the 
vessel on which the seller intended 
to ship the goods was not communi- 
eated to the buyer until August 16, 
a failure to respond to such notice 
did not estop the buyer from repu- 
diating the contract for delay on re- 
ceiving notice of the marks and num- 
bers in December. Bppens, etc., Co. 
v. Littlejohn, 164 N. Y. 187, 58 NE 
19, 52 LRA 811. 


[ec] Under Uniform Sales Act (N. 
Y. Personal Prop. L. § 126 subd 2) 
relating to defective deliveries in in- 
stallments, a buyer’s failure to com- 
plain of delayed deliveries excused 
the delay or ‘more properly it showed 
that delay was not a breach ‘so ma- 
iterial as to justify the injured par- 
ty in refusing to proceed further.’ ” 
Buchman y. Millville Mfg. Co., 17 F. 
(2a) 983. 

98. Ala.—Frick Co. v. Monroe, 
(A.) 123 S 260 [certiorari den and 
op. corrected 220 Ala. 1, 123 S 262]. 

Me.—Bonney v. Blaisdell, 105 Me. 
L2Y, 3s AL SLL; 

Miss.—Schutze Baking Co. v. Good- 
son, 119 S 358. 


N. Y.—Littlejohn v. Shaw, 159 N. 
Y. 188, 58 NE 810; Hess v. Kaufherr, 
128 App. Div. 526, 112 NYS 832. 


Pa.—Germain Fruit Co. v. .Roberts, 
8 Pa. Super. 500. 

[a] Rule applied.—Buyers, who 
specify as the sole ground of rejec- 
tion the light weight of the goods, 
waive the objection that they were 
not shipped when specified. De Hoff 
Me Aspegren, 96 Misc. 681, 161 NYS 
53. 

[b] 


Proc. § 


In California, under Code Civ. 
2076, providing that a per- 


[§ 343] (3).By Acceptance of Goods or Payment 
of Price—(a) In General. In many eases the general 
rule has been laid down so far as the buyer’s obliga- 
tion to pay the price is concerned that an acceptance 
of the goods* or of bills of lading therefor and their 


son to whom a tender is made waives 
it unless, at the time, he specifies 
his objection thereto, and Civ. Code 
§ 1501, providing that all objections 
to offer a mode of performance which 
the creditor has an opportunity to 
state at the time, and which coud 
then be obviated, are waived if not 
then stated, refusal of a buyer to. 
accept delivery: after the time speci- 
fied within contract does not waive 
his right to object to the delay mere- 
ly because he gives other reasons for 
such refusal. Young v. Rocha, 65 
Calk cAl Lb geek SOls , 


99. Sabin Robbins Paper Co. v. 


‘Cal Hirsch Mercantile Co., (Mo. A.) 
263 SW 479. 
1. Sunshine Cloak, ete; Co. 


Roquette, 30 N. D. 143, 152 NW 359, 
LRAI916E 932. 


2. James F. Drew Co. v. Breed- 
love, 30 Ga. A. 722, 119 SE 532; Sun- 
shine Cloak, etce., Co. v. Roquette, 30° 
ee 143, 152 NW 359, LRA1916E 


[a] Ilustration.—Where the sell- 
er of commodities to be delivered in 
installments defaulted, and subse- 
quently tendered less than the amount 
then due, a refusal by the buyer to 
accept, solely on the ground of his 
inability to pay cash as provided 
in the contract, did not place the sell-- 
er at any disadvantage and hence did 
not estop the buyer from insisting 
on tender of the commodities within 
the time specified. James F. Drew 
Co. v. Breedlove, 30 Ga. A. 722, 119 
SBE 532. 

[b] If seller changes his position 
to his disadvantage, relying on the 
eneeits ground urged by the buyer 
or 
Cobb Lumber Co. v. Sunny South 
73." Co;, 86 Ga. A. -140, 185- ‘SRY 

3. Nelson v. Imperial Trading Co., 
69 Wash. 442, 125 P 777. 


4. U. S.—Phillips, ete., Constr. Co. 
v. Seymour, 91 U. S. 46, 23 L. ed. 
341; Chicago R. Equipment Co. v. 


Superior Charcoal Iron Co., 12 F. (2d) 
235; Frankfurt-Barnett Co. v. Wil- 
liam Prym Co., 287 Fed: 21, 150 CCA 
223; Koehler v. York Mfg. Co. oe 
Fed. 981, 113 CCA 601; Jeffrey "Mfg. 


Co. v. Central Coal, etc., Co., 938 Fed 
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ATa Cattery v. Alabama Mach., 


etc., Co., 19 Ala. A. 189, 96 S 454 [cer— 


tiorari den 209 Ala. 466, Red S 459]. 


Cal.—Stephens Vv. Milo a Zucker- 
man, 33 Cal, A. 566, 165 P 9 


Ida.—Tweedie Footwear | pete Vir 
285 RP. 476; 


Roberts-Schofield Co., 
Emery v. Langley, 1 Ida. 694. 


Ill.—Harber Bros. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


rejection, the rule is otherwise.. 


v. Moffatt: 


© 


§ 343] 


retention for an unreasonable time,® waives the ob- 
jection that the delivery was not made in time, es- 
pecially when the acceptance is without protest,°® 
and the buyer makes payments on the purchase 
It has also been held in a few eases that an 
unqualified acceptance of the goods waives the buy- 
er’s claim for damages arising from the delay.® 
according to the weight of authority a mere accept- 


price.” 


Cycle Co., 151 Ill. 84, 37 NE 676 [aff 
52 Ill. A. 146]; Burge Mach. Works v. 


Mandarian Inn, 225 Ill. A. 358; Hay- 
ner v. Sherrer, 2 Ill. A. 536. 
Ind.—Ohio Falls Car Co. v. Men- 


zies, 90 Ind. 83, 46 AmR 195. 


Ky.—Malone v. Stone, 214 Ky. 443, 
283 SW 407; ered Vv. ‘Wall, 206 Ky. 
89, 266 SW 884 


Me.—Barry v. Palmer, 19 Me. 303; 
Baldwin v. Farnsworth, 10 Me. 414 
25 AmD 252. 


Md.—Kernan y. Crook, 100 Md. 210, 
DITAV TDS. 


oe Mass.—Flagg v. Dryden, 7. Pick. 
___Mich.—Matchless Electric Co. v. 
Morley, 252 Mich. 144, 233 NW 202; 
Blodgett v. Foster, 120 Mich. 392, 79 
NW 625. But see Haldeman v. Ber- 
ry, 74 Mich. 424, 42 NW 57 (where 
the buyer expressly stated at the 
time that acceptance was not under 
the existing contract but under a new 
agreement). 
Minn.—Minneapolis 
Mach. Co.-v. 
-67 NW 807. 


Mo.—Corby Supply Co. v. na oe 
son, 186 Mo. A. 95, 171 SW 66 


N. Y.—Mawhinney  v. pee 
Woolen Mills, 234 N. Y. 244, 137 NE 
318; Goodyear Tire, etc., Co. v. Vul- 
canized Products Co., 238 Net eells 
“126 NE 710; Reichbart v. Smith- 
EHisemann Corp., 213 App. Div.. 178, 
210 NYS 414; Reading Hardware Co. 
w. Pierce, 129 App. Div. 292, 113 NYS 


Threshing 
Hutchins, 65 Minn. 89, 


331; Bailey v. Western Vermont R. 
-Co., 18 Barb. 112; Bock v. Healy, 8 
Daly 156; BE. J. Burrowes Co. v. Rap- 


id Safety Filter Co., 49 Misc. 539, 97 
NYS 1048; Crocker-Wheeler Co. v. 
Varick Realty Co., 48 Misc. 645, 88 
‘NYS 412 [aff 104 App. Div. 568, 94 
NYS 23]. 

Or.—Sutton v. 
71 P 794. 

Pa.—McKay v. McKenna, 173 Pa. 
591, 34 A 236; Anspach v. Heft, 57 
Pa. 326; New "Jersey Terra-Cotta Co. 
Vv. Wright, 8%Pa., “Distr l& Co. #480' 
Blakeslee Mfg. Co. v. Hilton, 18 Pa, 
Co. 553. 

Ss. C.—Franklin Sugar Refining Co. 
v. Merchants’ Grocery Co., 133 8S. C. 
274, 130 SE 886. 


Tex.—George K. McMechen, etc., 
Co. v. Hubbard, (Civ. A.) 59 Sw 919 
‘(where acceptance was in the face of 
the seller’s insistence that he would 
hold the buyer liable for the price in 
any court). 

’ W. Va.—Manss-Bruning Shoe Mfg. 
Co. v. Prince, 51 W. Va. 510, 41 SE 
907. 

[a] Question for jury whether the 
‘puyer’s acceptance of a delayed ship- 
ment of fertilizer was a waiver of 
damages to a cotton crop by reason 
of delay. Swift v. Sullivan, 149 S. C. 
424, 147 SE 315. 

5. Cohen v. John Curtin, Inc., 107 
Misc. 622, 177 NYS 246 [aff 191 App. 
Div. 952 mem, 181 NYS 931 mem]. 

6. U. S.—Lester v. U. S., 1 Ct. Cl. 
52. 

. Ga.—Lingo v. Phcenix Hermetic 
Co., 31 Ga. A. 547, 121 SE 253. 

La.—Mente v. Kaplan, 146 La. 678, 

83 S 895. 


Md.—Kernan y. Crook, 100 Md. 210, 
59 A 753. 


Clark 425 Oraso2b; 


SALES 


But | accompanied by 


damages.'®? So, 


Mass.—Flagg v. Dryden, 7 Pick. 52. 


Mich.—Malone v. Gates, -87 Mich. 
332, 49 NW 6388. 


Pa.—Lipper Mfg. Co. v. Morris, 58 
Pa. Super. 611. 


7 Lingo v. Phenix Hermetic Co., 
31 Ga, A. 547, 121 SE 253. 


8 Fraser v. Ross, 17 Del. 348, 41 
A 204; Baldwin v. Farnsworth, 10 
Me. 414; Minneapolis Threshing 
Mach. Co. v. Hutchins, 65 Minn. 89, 
67 NW 807; White v. T. W. Little 
Co., 118 Wash. 582, 204 P 186. But 
see Dignan v. Spurr, 3 Wash. 309, 28 
P 529 (holding that the buyer does 
not, by accepting later delivery, 
waive damages arising from delay). 


9. U. S.—Phillips, ete., Constr. Co. 
v. Seymour, 91 U. S. 646, 23 L. ed. 
3414 Purinegton Pav. Brick Co. Vv. 
Metropolitan Pav. Co., 4 F. (2d) 676; 
Frankfurt-Barnett Co: v. William 
Prym Co., 237 Fed. 21, 150 CCA 223; 
Koehler v. York Mfg. Co., 193 Fed. 
981, 113 CCA 601; Sterling Coal Co. v. 
Silver Spring Bleaching, etc., Co., 162 
Fed. 848, 89 CCA 520; Jeffrey Mfg. 
ney v. Céntral Coal, etc., Co., 93° Fed. 


Ark.—Steininger Constr. Co. 
Bates, 159 Ark. ar 252 SW 618. 


Cal.—Stephen Vv. Weyl-Zucker- 
man, 33 Cal. ve “566, 16522) 9003 


Ga.—Alabama Constr. Co. v. Con- 
tinental Car, ete., Co., 131 Ga. 365, 
62 SE 160; Poland’ Paper Co. v. 
Foote, ete., Co., 118 Ga. 458, 45 SE 
374; Van Winkle v. Wilkins, 81 Ga. 
93, 7 SE 644, 12 AmSR 299; Gude v. 
ee Bailey Co., 4 Ga. A. 226, 61 SE 


Vv. 
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Ramsey v. Tully, 12 Ill. 


Ill.—Ledgerwood vy. Bushnell, 
Til. A. 555; 
A. 463. 


Iowa.—Deal v. Wapsie Power, etc., 
Co., 168 Iowa 123, 149 NW 931; Mor- 
gan v. Sutlive Bros., 148 Iowa 318, 
126 NW 175; Bamberger v. Burrows, 
145 Iowa 441, 124 NW 333; Medart 
Patent Pulley Co. v. Dubuque Tur- 
bine, etc., Co., 121 Iowa 244, 96 NW 
770; Hansen v. Kirtley, 11 Iowa 565. 


Kan.—Johnson v. North Baltimore 
Bottle Glass Co., 74 Kan. 762, 88 P 52, 
7 LRANS 1114, 11 AnnCas 505; Hal- 
stead Lumber Co. v. Sutton, 46 Kan. 
192, 26 P 444. 


Ky.—Carson-Muse Lumber Co. v. 
Fairbanks, etc., Co., 151 Ky. 404, 152 
SW 256; Belcher v. Sellards, 43 SW 
OXG neo iy Derbi Contra. lucie 
Min. Co. v. Fairbanks, 87 SW 1121, 
27 KyL 1100 (by a divided court). 


Md.—Bagby v. Walker, 78 Md. 239, 
27 A 10338. 

Mass.—Garfield, etc., 
Pennsylvania Coal, 
Mass. 22, 84 NE 1020. 


Mich.—Buick Motor Co. v. Reid 
Mfg. Co.,- 150 Mich.’ 118, 113 NW 591. 
Contra Blodgett v. Foster, 120 Mich. 
392, 79 NW 625 (where the buyer’s 
acceptance of the goods without any 
claim for damages for delay until 
suit brought against him has been 
held a waiver); Crane v. Wilson, 105 
Mich. 554, 68 NW 506. 


Mo.—State v. Cox, 250 SW 374; 
Redlands Orange Growers’ Assoc. v. 
Gorman, 161 Mo. 203, 61 SW 820, 54 


Coal Co. v. 
eters Co: 0199 


LRA 718; Peak v. International Har- 
pee Co., 194 Mo. A. 128, 186 SW 
574, 
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ance of a delayed delivery,® in the absence of any- 
thing to show an intent to waive,t® does not waive 
the buyer’s claim for 
so provides,!! especially when the buyer is without 
knowledge that the delay is not due to a cause ex- 
cepted in the contract,1* or when the acceptance is 


damages unless the contract 


a reservation of the right to claim 
too, when the acceptance is forced 


N. Y.—Goodyear Tire, etc., Rubber 
Co. v. Vulcanized Products Co., 228 
N.Y. 118,. 1260, NED 710; Chapman Vv. 
Fowler, 132 App. Div. 250, 116 NYS 
962; Reading Hardware Co. v. Pierce, 
129; App. Div.» 2925 113 NY Sis ads 
Crocker-Wheeler Co. v. Varick Real- 
ty Co., 43 Mise. 645, 88 NYS 412 [aff 
104 App. Div. 568, 94 NYS 23]; J. F. 
Pennell, Ine. v. New Jersey Brass 
Corp., 186 NYS 606; Mohn vy. New 
York, ete., Smokeless Coal Co., 145 
NYS 116; Kleinfelter v. Granger, 136 
NYS 485 [aff 152 App. Div. 896, 136 
NYS 352]; Gaylord v. Karst, 17 NYS 
720 [rev 13 NYS 589] (where the 
contract was for building materials 
to be supplied, the court, basing its 
decision on the analogy to building 
contracts, held that the acceptance 
was not a waiver of damages). See 
also Barron v. Brooklyn Heights R. 
Co., 150 App: ' Div. 845, 135 NYS 323 
(holding that making deliveries 
which under the contract automati- 
cally reduced the price of the goods 
to an amount specified was not 
waived by acceptance of deliveries 
without protest). But. see Roby v. 
Reynolds, 65 Hun: 486; 20 NYS 3886; 
Bock v. Healy, 8 Daly 156; Wallace, 
etc., Co. v. Valentine, 10 Misc. 645, 
32 NYS 121 (all holding that accept- 
ance without objection or complaint 
on account of delay is a waiver of 
the delay). 


N. C.—Spiers v. 
620. 


Or.—Sutton v. Clarke, 


Halsted, 74 N. C. 


42 Or. 525, 


ad Ca Poo 


Tex.—Strain v. Pauley Jail Bldg., 
éte., /Co., -80 Tex. .622, 16 SW 6255 
Reagan ‘Round Bale Co. v. Dickson 
Car Wheel Co., 55:Tex. Civ. A. 509, 
121 SW 526; George K. McMechen, 
etc., Co. v. Hubbard, (Civ. A.) 59 SW 


919. Contra Dallas Waste Mills v. 
Texas Cake, ete., Co., (Civ. A.) 204 
Sw 868 [rev on other grounds 


(Commn. A.) 228 SW 118]. 


Va.—Perry Tie, etce., Co. v. Reyn- 
olds, 100 Va. 264, 40 SE 919. 


Wis.—Lukens Iron, ete. Co. v. 
Hartmann-Greiling Co., 169 Wis. 350, 


172 NW 894; Anderson v. Savoy, 137 
Wis. 44, 118 NW 217; Schweickhart 
v. Stuewe, 71 Wis. 1, 36 NW 605, 5 
AmSR 190. 
N. B.—Berlin Mach. Works, Ltd. 
a agd as & Baker, Ltd., 45 N. B. 
10. Ga.—Bernhardt v. Federal 


Terra Cotta Co., 
SE 588. 


Kan.—Johnson v. North Baltimore 
Bottle Glass Co., 74 Kan. 762, 88 P 
52, 7 LRANS 1114, 11 AnnCas 505. 


Sapa C.—Spiers v. Halsted, 74 N. C. 

Tex.—Mayhew, etc., Lumber Co. v. 
Valley Wells Truck Growers’ Assoc., 
(Civ. A.) 216 SW 225. 


Va.—Perry Tie, etc., Co. v. Reyn- 
olds, 100 Va. 264, 40 SE 919. 


See also infra text and notes 17- 
20. 


11. 
25. 


12. Purington Pav. Brick Co. v. 
Metropolitan Pav. Co., 4 F. (2d) 676. 


13. In re Kelly, 51 Fed. 194; Hub- 
leyss Mite; <tc. COn- Ve wLV.0S,— cde 
191, 42 A 876. 


24 Ga. A. 635, 101 


See infra text and notes 23- 


356 [55 C.J.] 


by stress of circumstances, the goods being absolutely 
needed, and the buyer being unable to procure them 
elsewhere, acceptance will not waive damages for 
delay; but it is otherwise where the buyer could 
have avoided damages by obtaining the goods from 
Acceptance, however, may be re- 
garded as evidence of a waiver, the weight of which 
depends on the circumstances of the particular 
case,‘® and, if the acceptance is accompanied by cir- 
eumstances clearly showing an intent to waive,** 
such as payment of the price,t® or the giving ‘of 
notes therefor,t® and a resale of the goods,?° such 
But payment of price 
will not always indicate an intent to waive delay,7? 
and payment at the time of delay does not waive the 
buyer’s right to damages where the loss subsequently 
sustained could not be estimated at that time.?* 


Contract provision as to waiver. 
the contract of sale that receipt of the goods shall 
be a complete waiver of all claims for damages by 
reason of delay in delivery is valid,?* and the buyer 
-eannot avoid the binding effect thereof by an accept- 


another source.?® 


intent will be given effect. 


14. Halstead Lumber Co. v. Sut- 
ton, 46 Kan. 192, 26 P 444; Rock- 
well Mfg. Co. v. Cambridge Springs 
€o,, 191) Pa. 386,43. A. 327. Patt 21° Ra. 
Co. 248]; Mahew, etc., Lumber Co. v. 
Valley Wells Truck Growers’ Assoce., 
(Tex.) Civ, A:),.216 SW) 225. 


15. Blakeslee Mfg. Co. v. Hilton, 
5 Pan Super, 184 [afi L8yPa. Co. 553i]. 

16. Bamberger v. Burrows, 145 
Iowa 441, 124 NW 333; Hansen v. 
Kirtley, 11 Iowa 565. 


17. Ga.—Poland Paper Co. v. Foote, 
Cv we CO. lls Ga. 4580145. wSEy We as 
Standard Coal Co. v. Eclipse Coal Co., 
24 Ga. A. 717, 102 SE 137. 


Ij}.—Ramsey v. Tully, 12 Ill. A. 463. 


Kan.—Johnson y. North Baltimore 
Bottle Glass Co., 74 Kan. 762, 88 P 
52, 7 LRANS 1114, 11 AnnCas 505. 


Ky.—Belcher v. Sellards, 43 SW 676, 
19 KyL 1571. 

Tex.—Fairbanks Co. v. Stites, (Civ. 
A.) 125 SW 6386. 


18. Poland Paper Co. v. Foote, etc., 
Co., 118 Ga. 458, 45 SH 374; Meredith 
Wis Fay, etc., Co., 36 Ga. A. DOG, .L3ad 
SE 409; Medart Pulley Co. v. Du- 
buque Turbine, etc., Co. 121 Iowa 
244, 96 NW 770; Barry v. Palmer, 19 
Me. 303; Austin v. Barberio, (Tex. 
‘Civ. A.) 246 SW 708. 


19. Meredith v. Fay, etc., Co., 36 
Ga. A. 506, 1387 SE 409; Moore v. H. 
B. Smith Mach. Co., 4 Ga. A. 151, 60 


SE L035. WXeid) Vv. Pield, 83 Va. 26, 
1 SE 395. 

20. Gleason v. Magee, 17 Pa. Dist. 
520. 

21. Connell Bros. Co. Diederich- 


sen, 213 Fed. 737, 130 CCA Yo: Armour 
Fertilizer Works Wie Simpson, 183 N. 
C. 251, 111 SE 341 


[a] Tustration.—Delay in ship- 
ment of flour is not waived by the 
payment of the seller’s drafts by a 
bank with which the buyer had ar- 
ranged for payment, where the seller 
and the bank then supposed the flour 
had been shipped, although it was 
still on the wharf. Connell Bros. Co. 
vy. Diederichsen, 213 Fed. 737, 130 CCA 
251. 

22. Armour Fertilizer Works vy. 
Simpson, 183 N. C. 251, 111 SE 341. 


O23 es Murray Con ver Citizens’ Oil 
Mill, 281 Fed. 699; Victor Chemical 
Works v. Hill Clutch Co;, 152) Bed. 


SOS cee © Ago 95) LO) LRANS 814: J. 
I. Gase Threshing Mach. Go. v. Gon- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| Siery Mills, 
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A provision in 


der, 120 Kan. 702, 244 P 1042; South- 
ern Gaswere,  COnm was lChOlson iG hex, 
Commun. A.) 216 SW 158 [rev (Civ. A.) 
181 SW 529]. 


[a] “Acceptance” construed as 
meaning ‘“receipt.’”—A contract to 
furnish certain machinery, to be sub- 
ject to tests after its shipment and 
installation to determine whether it 
met the warranties on which it was 
sold before it was to be fully paid 
for, which installation and_ tests 
would necessarily require a considera- 
ble time, provided that “the accept- 
ance of the machinery upon arrival 
‘shall constitute a waiver of all ‘dam- 
ages for delays.’ It was held that, 
construing the entire contract togeth- 
er, the word “acceptance” in such pro- 
vision was used in the sense only of 
“receipt,’ meaning that the volun- 
tary receipt of the machinery on its 
shipment, notwithstanding delays, 
should be a waiver of the same, al- 
though still subject to the tests as 
to its efficiency and final acceptance. 
Lancaster Electric Light, ete., Co. v. 
Platt Iron Works Co., 172 Fed. 314, 97 
CCA 148. 


24. Murray Co. v. Citizens’ Oil Mill, 
25k Hedsi699. 


25. Southern Gas, etc., Co. v. Rich- 
olson, Chex. (@ive Ay) 18 1 SSW 65219). 

26. § 49. 

27. American’. Mite. «Co, ove, Use iS: 


Shipping Bd., etc., Corp., 7 F. (2d) 565; 
Mason vy. Valentine Souvenir Coeus0 
App. Div. 828, 168 NYS 159; Dibble 
v. Jones, 130 Mise. 359, 223 NYS 785; 
Wildman Mfg. Co. v. Davenport Ho- 
147 Tenn. 551, 249 SW 
984. See Richard v. American Union 
IB AK Vaio PINed Xp OO; eli Os INI uO 
(right to damages for ‘delay notwith- 
standing acceptance applied to a sale 
of foreign money to be resold as a 
commodity in the domestic market). 


Delay in giving notice held unrea- 
sonable.—(1) Where the buyer accept- 
ed a .shipment of steel framing un- 
der a sales contract, lapse of four 
months before notification of inten- 
tion to hold the seller for the alleged 
breach in failing to deliver sooner is 
unreasonable. American Mfg. Co. v. 
Us Saobippinig pd etch Comps sigiks 
(2d) 565. (2) Notice of breach of a 
sales contract a year after the breach 
was too late to enable the buyer to 
recover. Ruggles v. Buffalo Fdy., 
etey, Co:, 27) 1H. G2'd)-2345" (3) Notice 
of a claim of damages for delay in 
delivery was not in the reasonable 


ance under protest.?* 
tract for the sale and installation of machinery does 
not make receipt of the machinery a waiver of dam- 
ages for delay in installation after delivery.?° 


Uniform Sales Act?® provides that, in the absence 
of express or implied agreement, acceptance of the 
goods shall not. discharge the seller from liability for 
breach of contract, but that he will not be liable if, 
after acceptance, the buyer fails to give the seller 
notice of the breach within a reasonable time after 
the buyer knows or ought to know of such breach. 
It has been held that this provision applies to a 
breach of contract by delay in delivery,?* and that 
the requirement of notice is not satisfied by a mere 
complaint, but that there must be language or con- 
duct advising the seller that the buyer is looking to 
him for damages.?® 

[§ 344] (b) Acceptance 
While the acceptance of a part of the goods waives 
delay in the delivery of such portion,?°® it does not 
bind the buyer to accept subsequent delayed deliv- 
erles,*+ or preclude him from recovering damages for 


3 [§§ 343-344 


But such provision in a ¢on- 


* 
of Part of Goods.?° 


time required where it was not given 
until seven months after delay in the 
first delivery and information that 
subsequent deliveries would be late. 
Wildman Mfg. Co. v. Davenport Ho- 
Siery Mills, 147 Tenn. 551, 249 SW 984. 
(4) Evidence held to show mere com- 
plaint, but no notice of claim of dam- 
ages within seven months after fail- 
ure to commence deliveries in the 
stipulated time and knowledge of 
breach. Wildman Mfg. Co. v. Daven- 
port Hosiery Mills, 147 Tenn. 551, 249 
SW 984. 

28. Wildman Mfg. Co. v. Daven- 
port Hosiery Mills, supra. 

29. Acceptance of part as: 
Acceptance of whole see infra § 496. 
Waiver of: 

Default in delivery generally see su+ 

pra § 300. 

Objections to: 

Quality see infra § 482. 
Quantity see infra § 391. 


30. U. S.—Solomon vy. Waterbury 
Brass Goods Corp., 6 F. (2d) 990. 


Conn.—Lewis <A. Crossett Co. v. 
American Polish Corp., 97 Conn. 485, 
De RAG 4A 


Ga.—Georgia Creosoting Co. v. Mc- 
Intosh Land, etc., Co., 23 Ga. A, 561; 
99 SE 166. 


Iowa.—Bamberger Bros. v. Bur- 
rows, 145 Iowa 441, 124 NW 333. 


N. Y.—Goodyear Tire, ete., Co. v. 
Vulcanized Products Co., 228 N. Y. 
118, 126 NE 710; Avery v. Willson, 
81 N.Y. 341, 37. AmR 5035 “Bailey ve 
Western Vermont R. Co., 18 Barb. 
112; Eagle Square Mfg. Co. v. An- 
drew, 11 NYS 234. 


31. Milburn-Johnston Grocer Co. v. 
Davis, 175 Ark.) 816, .300 SW 433; 
Phillips v. Taylor, 101 N. Y. 639, 4 NE 


727; Belknap Mach. Addressing, etc., 
Co.. v. Racine, 20 Misc. 708, 46 NYS 
848; Elliott v. Espenhain, 59 Wis. 


272, 18 NW 1. See also Stein v. Metz- 
ger, 18 Ill. A. 251 (where the contract 
contained a provision for return of 
goods not delivered). But see Sturges 
ete., Mfg. Co. v. American Separator 
Co., 158 App. Div. 63, 142 NYS "697 
(holding that, where buyers, after the 
seller had long delayed delivery of 
goods which were ordered to be sent 
as soon as possible, accepted a large 
part of the goods, the acceptance 
without objection rendered him lia- 
ble for the payment of the remainder 
of the goods, which had to be manu- 
factured); Robinson Clay Products 


. Co. v. Vulcanized 


‘ 
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delay in delivery®? or for nondelivery*® of the bal- 
ance, especially where the buyer is compelled, by 
reason of an emergency, to accept part delivery.** 
On the other hand it has been held that, where a part 
of the goods shipped after the contract time is ac- 
cepted, there is a waiver of delay in shipping the 
balance.*® 


Delivery in installments. Where the contract pro- 
vides for deliverance in designated quantities at dif- 
ferent times, acceptance of an overdue installment 
waives the delay in delivery of such installment,*° 
but does not waive time for delivery of the other 
installments.** And a buyer who gives separate or- 
ders for goods, by accepting a portion of one order 
after expiration of the time for delivery, does not 
waive the right to object to a late tender of delivery 
of the other orders.*® On the other hand it has 
been held that acceptance of delayed deliveries is a 
waiver of the time limit unless notice is given to the 
seller that such time limit will be insisted on as to 
future deliveries.®° 


Question of law or fact. Where the seller failed 
to deliver on the day named in the buyer’s offer to 
waive previous delays on condition that the goods 
be delivered on a specified day, but delivered only a 
part thereof on the following day, the buyer’s ac- 
ceptance of such part was not, as a matter of law, a 
waiver of damages for the original breach by delay 
in delivery.*° 


Waiver of time limit by seller. A waiver of the 
time for delivery may also operate in favor of the 
buyer,*! and where the seller continues to deliver 
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after expiration of the contract time for perform- 
ance, and then refuses to make further deliveries, the 
buyer may recover damages for such refusal.*? 


[§ 345] (4) Operation and Effect of Waiver. A 
waiver of delay in delivery precludes the buyer from 
subsequently refusing to accept the goods,** or from 
reasserting his right to insist on delivery within the 
specified time;** but where there is a failure to de- 
liver within the time specified, and a new contract 
is made by which the seller becomes entitled to be 
paid for only such of the goods as the buyer can use, 
and they are delivered too late to be of any use, the 
seller cannot recover therefor.t® But it has been 
held that a request for delivery after the expiration 
of the time limit, while a waiver of the time for de- 
livery,*® does not necessarily waive the buyer’s claim 
for damages resulting from that delay.47 So, while 
an agreement made after the expiration of the time 
limit, to accept. the goods if subsequently delivered, 
waives the right to terminate the contract and reject 
a subsequent delivery,** it does not waive the buyer’s 
right to recover damages for the previous delay.*® 
On the other hand it has been held that a waiver of 
delay precludes the buyer from recovering damages 
for breach of contract where there is no further 
delay after the waiver.®° 


Reasonable time for delivery after waiver. Where 
failure to deliver within the required time is waived 
and no definite time is fixed for delivery, the seller 
must deliver within a reasonable time,®! and the 
buyer cannot put the seller in default after waiver 
until a reasonable time for performance has been 
established by appropriate notice.®2 So, where the 


Co. v. Thatcher, 150 NYS 658 (hold- 
ing that a buyer, accepting a part of 
the goods after the time fixed for 
delivery and requesting further de- 
liveries, waived the time of delivery): 
Kuhn v. Ebstein, 147 NYS 36 (hold- 
ing that the buyer cannot, after ac- 
cepting part of the goods delivered 
after the time fixed, refuse to accept 
the balance). 


32. Ft. Dearborn Coal Co. v. New- 
aygo Portland Cement Co., 230 Mich. 
360, 202 NW 977; Goodyear Tire, etc., 
Products Co., 228 
N. Y. 11%, 126 N# 710; Reagan Round 
Bale Co. v. Dickson Car Wheel Co., 
55 Tex. Civ. A. 509, 121 SW 526; Wis- 
consin Lumber Co. v. Pacific Tank, 
etc., Co., 76 Wash. 452, 136 P 691. 


33. See infra § 391. 


34. Et. Dearborn Coal Co. v. New- 
aygo, etc., Cement Co., 230 Mich. 360, 
202 NW 977. 


[a] Illustration.—Where, under a 
contract for the sale and shipment 
of coal, payment was of the essence, 
and without coal the buyer would be 
obliged to shut down its plant and 
suffer irreparable loss, payment by 
the buyer for default shipments of 
coal was not a waiver of the right to 
delivery of the balance, nor did it 
estop the buyer from asserting the 
right of damages for continued 
breaches on the seller’s part. Ft. 
Dearborn Coal Co. v. Newayzo, etc., 
Cement Co., 230 Mich. 360, 202 NW 
977. 


35. Maffei v. Ginocchio, 299 Ill. 254, 
132 NE 518. 


Right to reject part of goods de- 
livered after contract period see in- 
fra § 496. 


86. Ohio Falls Car Co. v. Menzies, 
90 Ind. 83, 46 AmR 195. 

87. James F. Drew Co. v. Breed- 
love, 30 Ga. A. 722, 119 SE 532; Pur- 
cell vy. Bacon, 19 Austr. C. L. R. 241 


{rev [1913] Queensl. 259]. 

38. Braitsch v. Kiel, ete., Co., 114 
NYS 872. 

39. Solomon v. Waterbury Brass 
Goods Corp., 6 F. (2d) 990; Troy Car- 
riage Sun Shade Co. v. F. A. Ames 
Co., 201 Ky. 198, 256 SW 27. 

40. Bernhardt v. Federal Terra 
Cotta Co., 24 Ga. A. 635, 101 SE 588. 

41. Schulder v. Edward R. Ladew 
Co., 178 App. Div. 458, 165 NYS 504. 

42. Schulder v. Edward R. Ladew 
Co., supra. 

43. Tweedie Footwear 
Roberts-Schofield Co., 
476. 

44. Dobson v. U. S., 31 Ct. Cl. 422; 
Norton Iron Works v. Wilson Steel 


Corpse ws 
(Ida.) 285 P 


Products Co., 232 Ill. A. 523; De Hoff 
v. Aspegren, 166 NYS 1019. 
fa] Rule applied.—The _ seller’s 


presentation of “documents,” upon re- 
ceipt of which the buyers were to pay, 
and demand of payment, after at- 
tempt to arbitrate was abandoned, 
constituted demand for payment, and 


not retender, reviving the buyers’ 
right to object on grounds previously 
waived. De Hoff v. Aspegren, 166 
NYS 1019. 

45. Chase v. Rosenwald, 107 NYS 
35. 4 

46. See supra § 341. 

47. Wall v. St. Joseph Artesian 


Ieé, ete., Co.; 112 Mo. A. 659, 87 SW 
574; Bailey v. Elm City Lumber Co., 
167 App. Div. 42, 154 NYS 281. 


[a] In other words, where time of 
performance is an essential element 
of a contract for the sale of goods, 
request for delivery shows only an 
intention not to rescind, and does not 
constitute a waiver of the buyer’s 
right to accept the goods and recover 


damages. Wall v. St. Joseph Arte- 
sian Ice, etc., Co., 112 Mo. A. 659, 87 
SW 574. 


_ 48. _ Frankfurt-Barnett Co. v. Wil- 
oe Prym Co., 237 Fed. 21, 150 CCA 


_49. Frankfurt-Barnett Co. v. Wil- 
liam Prym Co., supra. 

50. Tremont Lumber Co. v. Robin- 
son Lumber Co., 160 La. 254, 107 S 
101 [annulling and _ setting aside 
judgm 2 La. A. 142]. ' 

51. U. S.—General Electric Co. v. 
Chattanooga Coal, etc., Corp., 241 Fed. 
38, 154 CCA 38. 

_Ga.—Rome Cooperage Co. v. H. Bet- 
tissCos 157) Gak 5201 207SmaGsoe 


Me.—Bonney v. Blaisdell, 105 Me. 
2 1Ee Ton Aw Siete 


Mich.—Sterling Wheelbarrow Co. v. 
Great Lakes Fdy. Co., 225 Mich. 395, 
196 NW 881. 


Mo.—Manzke vy. Goldenberg, 149 Mo. 
A. 12, 129 SW 32. 


N. Y.—Mutual Chemical Co. v. Mar- 
Gen; 250) Ne oYn 145. L389) INI eed eela 
man Co. v. J. L. Mott Iron Works, 187 
App. Div. 699, 175 NYS 799. 


Pa.—Parish Mfg. Corporation v. 
Martin-Parry Corporation, 285 Pa. 
PSA eS ty A 7 102 


Tenn.—Wildberg Box Co. vy. Darby, 
143 Tenn. 73, 223 SW 855. 


Generally see supra § 334. 


52. Solomon v. Waterbury Brass 
Goods Corp., 6 F. (2d) 990; Lowy 
ve (Rosengerant,. 19G6r Ada. Bisnis ileus 


439; Mawhinney v. Millbrook Woolen 
Mills, 234 N. Y. 244,137 NH 318; Tay- 
lor v. Goelet, 208 N. Y. 253, 101 NE 
867, AnnCas1914D 284; Leibowitz v. 
Foster, ete., Co., 202 App. Div. 813, 
195 NYS 89; Schulder v. Edward R. 
Ladew Co., 178 App. Div. 458, 165 
NYS 504; Brenner vy. Greenberg, 183 
NYS 22; De Mauro v. Martocci, 180 
NYS 643; Robinson Clay Products 
Co. v. Thatcher, 150 NYS 658; Kuhn 
v. Ebstein, 147 NYS 386; Bonner- 
Worth v. Geddes Bros., 50 Ont. L. 


B96). foo, Coda] 
buyer directs the seller not to deliver until ordered, 
and the seller acquiesces, the specified time for de- 
livery is converted into a reasonable time.®? 


[§ 346] d. Evidence—(1) Burden of Proof. In 
order to put the buyer in default for refusal to ac- 
cept delivery because of delay, the burden is on the 
seller to show compliance with the contract provision 
as to time,®4—>° or an excuse for failure to comply 
therewith;°® and if no time for delivery was fixed 
by the contract, the seller has the burden of showing 
delivery within a reasonable time.®? So, where the 
seller claims to have made timely shipment and there 
has been an unusual delay in delivery, the burden is 
on him to show that the delay was not attributable 
to him.®& And, where the contract absolves the 
seller from liability for delay if he is unable to de- 
liver at the time fixed, the burden is on him, in ease 
of delay, to establish his inability to deliver at the 
stated time.®® On the other hand, in an action for 
the price of articles to be manufactured and deliv- 
ered, the burden is on the buyer, alleging negligent 
or wrongful delay in delivering the articles, to prove 
the delay.®° 


[§ 347] (2) Admissibility.°! Any competent evi- 
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dence which is relevant and material on the question 
of time of delivery, or delay therein,®? or which 
tends to show the cause of such delay,®* is admissi- 
ble, but irrelevant or immaterial evidence should be 
excluded.** If delivery is to be made during the 
season evidence that the seller shipped other cargoes 
is competent as tending to show that he could have 
obtained the necessary vessels before the season 
closed;*® and when the buyer is to furnish the vessel, 
evidence as to whether he sent a vessel to the place 
at the time specified is admissible to show whether 
there was an extension of time.®* Where goods are 
to be delivered “as soon as possible,” the buyer can- 
not prove that he wanted the goods on a particular 
date for a special purpose, without showing that the 
seller knew of such purpose.°* And where, in an 
action for the price of goods sold, the buyer claims 
an offset for delay in delivery, evidence that a con- 
tractor purchasing from the buyer was penalized be- 
cause of the delay and deducted the amount from his 
account with the buyer, is’ inadmissible.®® 


[§ 348] (8) Weight and Sufficiency.°® The gen- 
eral rules’® are applicable in determining the weight 
and sufficiency of the evidence as to the time or de- 


196, 64 DomLR 257. 

Necessity of demand or notice gen- 
erally see supra-§§ 304, 305. 

53. Chatham Ice Cream .Co. v. 
Sakakeeny, 29 Ga. A. 768, 116 SH 558; 
Norton Iron Works v. Wilson Steel 
Products Co., 232 Ill. A. 523; Wichert 
Vv. Staifords 25 Til. A> 218. 


54-55. Cutler v. Gardiner Metal 
Co., 225 Ill. A. 497; London Produce 
Co. v. Poels, 124 Misc. 869, 209 NYS 
516 [rev on another ground 216 App. 
Div. 424, 215 NYS 485]; York v. New- 
land, 10 Humphr. (Tenn.) 330; Davis- 
Watkins Dairymen’s Mfg. Co. v. 
Cronin Dairy, etc., Co., 186 Wis. 106, 
902 NW 293;. Howard, ‘etc., Co. v. 
Cummins, 179 Wis. 354, 191 NW 501. 


[a] Rule applied.mWhere the de- 
livery is to be made within a cer- 
tain period, the burden is on the Sell- 
er to show that he was ready to de- 
liver on the last day. York v. New- 
Jand, 10 Humphr. (Tenn.) 330. 

56. See infra § 468. 

57. Schmoll Fils v. Wheeler, 242 
Mass. 464, 136 NE 164; J. B. Colt 
Co. v. Kimball, 190 N. C. 169, 129 SE 
406; National Cash Register Co. v. 
Brainson, 37 R. I. 462, 93 A 645; 
Davis-Watkins Dairymen’s Mfg. Co. 
v. Cronin Dairy, etc., Co., 186 Wis. 
106, 202 NW 293. 


58. Thompson y. Pfeifer, 2 La. A. 
(Orleans) 3827. 


59. Leonard v. Kremer, 48 Can. 
S. C. 518, 11 DomLR 491, 26 West 
LR 568, 4 WestWkly 332 [aff 4 Alta. 
L. 152, 7 DomLR 244, 20 WestLR 
147, 1 WestWkly 642]. 


60. C. H. Smith Tie, ete., Co. v. 
Weatherford, 92 Ark. 6, 121 SW 943. 


61. Evidence of excuse for delay 
see infra § 468. 


62. U. S.—Lebanon: Valley Iron, 
etc., Co. v. American Shipbuilding, 
etc., Corp.; 279 Fed. 859. 

Ala.—Way v. Waters-Tonge Lum- 
ber Co., 211 Ala. 182, 100 S 219; Bay 
City Lumber Co. v. McIntyre Lum- 
ber, etc., Co., 1 Ala. A. 607, 55 S 1033. 

Md.—Kleiman v. Orion Knitting 
Mills, 189 Md. 550, 115 A 857. 

Mich.—Duplanty v. Stokes, 103 
Mich. 630, 61 NW 1015. 

Mo.—B. F. Sturtevant Co. v. Ford 
Mfg. Co., 315 Mo. 1025, 288 SW 59 


[rev on other grounds (A,) 253 SW 
76, 254 Sw 419]... 


N. J.—Wales Adding Mach. Co. v. 
Huver, 98 N. J. L. 910, 121 A 621. 


N. Y.—Byrne v. Savoy Shirt’ Co., 
198 App. Div. 814,191 NYS 161; Kiley 
v. Lee Canning Co., 105 App. Div. 
633, 93 NYS 986. 


Oh.—Universal Coal Co. v. Old Ben 
Sa Corp., 32 Oh. A. 254, 167 NE 


Tex.—Berry v. Fairbanks, 51 Tex. 
Civ. A. 558, 112 SW 427. 


[a] Date of delivery.—On an is- 
sue whether a load of peas was de- 
livered by plaintiff to defendant on 
the second or fifth day of a certain 
month, where it was conceded that 
defendant’s son hauled the load, tes- 
timony by the employer that the son 
did not work for him on the sécond 
day but did work for him on the fifth 
was competent. Kiley v. Lee Can- 
ape Co.; 105 App. Div. 633, 93 NYS 


[b] Reasonable time.—(1) Van 
Iderstine Co. v. Barnet Leather Co., 
242 N. Y. 425, 152 NE 250. (2) Where 
a contract for the manufacture and 
sale of spikes fixed no time for de- 
livery, evidence of the difficulties en- 
countered by the seller in manufac- 
turing the articles was admissible, 
after the buyer’s refusal to accept 
them because of the delay, on the 
issue whether delivery was tendered 
within a reasonable time. Lebanon 
Valley Iron, etc, Co. v. American 
Shipbuilding, ete., Corp., 279 Fed. 859. 
(3) In an action for goods sold, where 
the buyer canceled a contract on 
account of delayed shipment, where 
the contract provided for approxi- 
mate delivery dates, evidence by 
plaintiff's witnesses describing con- 
ditions of labor, materials, and trans- 
portation was admissible, such facts 
being relevant to the issue as _ to 
whether the delay was unreasonable. 
Kleiman v. Orion Knitting Mills, 139 
Md. 550, 115 A 857. 


{[c] Seller’s statements as_ to 
probable shipping dates were ma- 
terial as showing what the seller 
deemed a reasonable time for deliv- 
ery. B. F. Sturtevant Co. v. Ford 
Mfg. Co., (Mo.) 288 SW 59 [rev (A.) 
253 SW 76]. 


{d] Parol evidence.—W here a 


written contract for the sale of an 
engine called for delivery “as soon 
as possible,” parol evidence that the 
seller’s agent was advised by the 
buyer of the importance to the buy- 
er of the greatest expedition in ship- 
ping the engine by reason of the har- 
vesting season which would begin at 
a designated date was admissible to 
enable the court to construe the quot- 
ed clause, and to enable the jury to 
determine whether the undertaking 
was performed within the meaning. 
of the contract. Berry v. Fairbanks, 
51 Tex, Civ. A; (558, 112 SW 427. 


63. U. S—M. A. Phelps Lumber 
Co. v. McDonough Mfg. Co., 202 Fed. 
449, 120 CCA 555. 


Ala.—Way v. Waters-Tonge Lum- 
ber Co., 211 Ala. 182, 100 S 219. 


Mich.—McKinnon Mfg. Co. v. Al- 
se Fish Co., 102 Mich. 221, 60 NW 


N. Y.—Isaacs v. New York Plaster 
Works "6 (ON! Youd 240 pre 14 Onn ume 
Super. 277]; 
201 App. Div. 19, 193 NYS 707. 

Pa.—Parish Mfg. Corp. v. Martin- 
Parry Corp., 285 Pa. 131, 131 A 710. 


[a] Illustration.—Where a 
tract for the sale of lumber was 
made with reference to the seller’s 
ability to procure cars, and its in- 
ability was a contested issue, it was 
error in the buyer’s action for the 
seller’s failure to ship to refuse to 
permit the seller to state what ef- 
forts he made to procure the cars. 
Way v. Waters-Tonge Lumber Co., 
211 Ala. 182, 100 S 219. 


64 Mengel v. Handy Chocolate 
Co., 10 F. (2d) 293 [certiorari den 
271_U. S. 668 mem, 46 SCt 483 mem, 
70 L. ed. 1141 mem]. 


65. Isaacs v. New York Plaster 
Works, 67 N. Y. 124. 


con- 


66. Duplanty_ v. Stokes, 103 Mich. _ 


630, 61 NW 1015. 


67. Philip J. Ritter Conserve Co. 
v. Kolb, 62 Pa. Super. 296. 


68. L. B. Menefee Lumber Co. y. 
Davis-Johnson Lumber Co., (Tex. 
Civ. A.) 294 SW 275. 

69. Sufficiency of 
show: 

Excuse for delivery see infra § 468. 
Waiver of delay see supra § 341. 
70. See Evidence §§ 1730-1806. 


evidence to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Tamargo v. Silberstein, 


§§ 348-349] 


lay,“ ineluding the questions whether delivery or 
shipment was within the time specified in the con- 
tract of sale,’? or within a reasonable time where no 


time was specified."3 
[§ 349] e. Question for Jury.** 


struction of a contract of sale is ambiguous or evi- 
dence as to its terms is conflicting, the question as to 
the intent of the parties in respect of the time of 
delivery or shipment is for the jury.7*> So the ques- 
tion whether delivery was made within the contract 
time is for the jury where the evidence is conflict- 


SALES 


tion as to the time of delivery is for the court.7* 
delivery is to be made within a reasonable time‘® or 
promptly,’® the question whether the seller has com- 
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If 


plied with the requirement is for the jury where the 


Where the con- 


for the court.§? 


ing;*® but where the facts are undisputed, the ques- 


71. See cases infra this note. 


[a] Evidence held to _ sustain 
finding that: (1) Time of perform- 
ance was not extended. Maxant v. 
Chicago “Screw Co. 171 -Alh. A. 481. 
(2) Time for delivery was extended. 
Duncan Lumber Co. v. Willapa Lum- 
cee Co.) 93 Ors 386.1820 PK1i25 (1832 P 
476. 


72. See cases infra this note. 


[a] Evidence held to warrant 
finding that: (1) Delivery or_ ship- 
ment was made in due time. Luray 
Supply Co. v. Franklin Sugar Refin- 
ing Co., 6 F. (2d) 214; Harper Mfg. 
Co. v. Alsberg, 34 Ga. A. 288, 129 SE 
291; Farm Products Co. v. Eubanks, 
29 Ga. A. 604, 116 SE 327; London 
Produce Co. v. Poels, 216 App. Div. 
424, 215 NYS 485 [rev 124 Misc. 869, 
209 NYS 516]; Eichelbaum v. Bish- 
op, 75 Pa. Super. 528; Von Cotzhau- 
sen v. Rockstead, 164 Wis. 292, 159 
NW 943. (2) Shipment from a for- 
eign port was made within the agreed 
time. London Produce Co. v._ Poels, 
supra. (3) Delivery or shipment 
was not made within time fixed by 
contract. Rockmart Stove, etc., Co. 
me sluevy, 18 dua. JA.) “COrleans) > 129; 
Hjorth v. Albert Lea Machinery Co., 
142 Minn. 387, 172 NW 488; Moran 
vy. Thurman Davis Grain Co., (Mo.) 
226 SW 84; Arkansas Grocer Co. v. 
Deusch, (Mo. A.) 186 SW 579; Fuel 


Service Co. v. Armstrong Coal Co., 
(N. J. Sup.) 136 A 504; Arthe-Levy- 
Bernhard Co. v. McBurnett, (Tex. 


Civ. A.) 186 SW 867; Scaramelli v. 
Courteen Seed Co., 194 Wis. 520, 217 
NW 298. (4) Buyer was ready to 
perform and seller was unwilling to 
perform contract for sale of ewes and 
sublease of ranch on date for_per- 
formance. Dibrell v. Ramsey Bros., 
(Tex, Civ. A.) 294 SW 645. 

73. See cases infra this note. 

[a] Evidence held to warrant 
finding that: (1) Delivery was made 
within a reasonable time. Brown- 
field v. Dudley E. Jones Co., 98 Ark. 
495, 136 SW 664; Briggs v. Pacific 
Trading Co., 193 Cal. 325, 223 P 949; 
Bronge v. Mowat, 29 Cal. A. 388, 155 
P 827; Albion Lumber Co. v. Lowell, 
20 Cal. A. 782, 180 P 858, 864; Mor- 


gan v. J. B. Colt Co., 34 Ga. A. 630, 
130 SE 600; Smith v. Whitham, 204 
Till, A..110; Brenner vy. Feinburg, 218 


Mich. 92, 187 NW 274; American Law 
Book Co. v. Ball, 165 NYS 925; Philip 
J. Ritter Conserve Co. v. Kolb, 62 Pa. 
Super. 296. (2) Seller failed to per- 
form within a reasonable time. Ag- 
nil Light. Co. v. National Stamping 
Electric Works, 178 Ill. A. 473; Stur- 
ges Mfg. Co. v. American Separa- 
tor Co., 171 App. Div. 429, 156 NYS 
872; Swift v. Sullivan, 149 S. C. 424, 
147 SE 315. 


74. Generally see Trial [38 Cyc 
1511 et seq]. 

As to: 
Excuse for delay see infra § 469. 
Waiver of delay see supra § 341. 

75, Ga.—Fitzgerald Cotton Oil Co. 
v. Farmers Supply Co., 3 Ga. A. 212, 
59 SE 713. 

Iowa.—Sharpnack v. Schwertley, 
190 Iowa 1037, 181 NW 249; Reimer 


oe ee 185 Iowa 1111, 171 NW 


Ky.—American Beet Sugar Co. v. 
Turk-Wilson Grocery Co., 183 Ky. 
354,, 209 SW '2. 


Minn.—Williams Vv. Bridgman- 
Russell Co., 155 Minn. 54, °192 NW 
341, 


N. Y.—lLedon v. Havemeyer, 121 N. 
Y. 179, 24 NE 297, 8 LRA 245. 


Pa.—Peninsula Produce Exch. y. 
Scott, 53 Pa. Super. 625. 


Tex.—Senter Bros. v. Brooks Sup- 
ply Co., (Civ. A.) 278 SW 334. 


[a] Illustration.—In an action for 
damages for failure to accept a car- 
load of eggs, where plaintiff tele- 
graphed defendant for an offer on 
a carload of eggs, ‘prompt ship- 
ment,” and defendant telegraphed an 
offer and plaintiff telegraphed ac- 
ceptance “shipment from Fargo this 
week,” the evidence made the ques- 
tion whether “prompt shipment,” as 
used and understood by the parties, 
meant shipment within a_ week. 
Williams v. Bridgman-Russell Co., 
155 Minn. 54, 192 NW 341. 


76. Second Nat. Bank v. Columbia 
Trust Co., 288 Fed. 17, 30 ALR 1299; 
Bamberger vy. Burrows, 145 Iowa 441, 
124 NW 333; Frank -v. East Carolina 
Lumber Co., 153 Va. 649, 151 SE 185. 


77. Bradley v. Jones, 153 Ky. 174, 
154 SW 1091. 


78. U. S.—Purington Pay. 
Co. v. Metropolitan Pav. Co., 
(2d) 676. 


Ala.—Dowling-Martin Grocery Co. 
y. J. C. Lysle Milling, ‘Coz, 203 Ala. 
491, 83 S 486. 


Ark. —-Ci9H. Smith Mie, ete... Cou vy, 
Weatherford, 92 Ark. 6, 121 SW 943. 


Conn.—Rochester Distilling Co. v. 
Geloso, 92 Conn. 438, 101 A 500; Har- 
low v. Parsons Lumber, etc., Co., 81 
Conn, 572, 71 A 734. 


Ga.—Herring Motor Co. v. Belin, 
38 Ga. A. 756, 145 SE 474; Motor 
Parts Corp. v. American Auto Parts 
€o., 36 Ga. A. 549, 137 SE 119;_ Hdi- 
son v. Plant Bros., 35 Ga. A. 683, 134 
SE 627; Morgan v. J. B. Colt Co., 34 
Ga. A. 630, 130 SE 600. 


Ill.—Henkle v. Smith, 21 Ill. 238; 
Lurie v. Rock Falls, 237 Ill. A. 334; 


Brick 
4 F. 


Craven v. Stone Store, etc., Co., 191 
Til. A, 566; Jenkins v. Brittin, 185 
Ill. A. 67. 

Ind.—Meek y. Spencer, 8 Ind. 118. 


Iowa.—Western Silo Co. v. Gager- 
ty, 187 Iowa 1, 171 NW 176. 


Ky.—Bell Grocery Co. v. Letts- 
Fletcher Co., 211 Ky. 147, 277 SW 
295; W. R. Willett Lumber Co. v. 
Lloyd Lumber Co., 203 Ky. 397, 262 
SW 573. : 

Md.—Kleiman vy. Orion Knitting 
Mills, 139 Md. 550, 115 A 857; Stand- 
ard Scale, etc., Co. v. Baltimore En- 
SS One IMEC. 20. Stel LOAN 
486, 9 ALR 1502; Bagby v. Walker, 
78 Md. 239, 27 A 1033. 


Mass.—Schmoll Fils v. 
242 Mass. 464, 136 NE 164. 


Minn.—Roberts v. Mazeppa Mill 


Wheeler, 


facts are disputed or are susceptible of different in- 
ferences, or is a mixed question of law and fact;%° 
but if the question of what constitutes reasonable 
time for delivery depends on undisputed facts or the 
facts are such that but one conclusion can reason- 
ably be drawn therefrom, the question is one of law 


It is also for the jury to determine 


Co., 30 Minn, 413, 15 NW 680. 


Mo.—B. F. Sturtevant Co. v. Ford 
Mfg. Co., 315 Mo. 1025, 288 SW 59 
[rev on other grounds (A.) 253 SW 
76, 254 SW 419]; Union Wholesale 
Lumber Co. v. Milne Lumber Co., 
(Mo. A.) 251 SW 464; Wehmeier vy. 
Yontz, 208 Mo. A. 434, 285 SW 141; 
Heller _v. Ferguson, 189 Mo. A. 484, 
176 SW 1126; Joseph v. Andrews 
Co., 72 Mo. A. 551. 

Mont.—Hanlon vy. Manger, 85 Mont. 
Be i Se eR 

N. J.—Bound Brook Stove Works 
Vv. EXMis, 98N.)J. I. 523, 1227 A “690. 
Barban v. David Kaufman, ete., Co., 
97 N. J. Li. 523, 117 A 597; New Jer- 
sey School, ete. Furniture Co. v. 
Somerville Bd. of Education, 58 N. 
J. L646, 35 Ac.397; 


N. Y.—Schopflocher v. Essgee Co., 
197 App. Div. 781, 189 NYS 498; Ideal 
Wrench Co. v. Garvin Mach. Co., 65 
App. Div. 235, 72 NYS 662; Cinque v. 
Cassani, 43 App. Div. 383, 60 NYS 92; 
Eppens, etc., Co. v. Littlejohn, 27 App. 
Div. 22, 50 NYS 251 [aff 164 N. Y. 187, 
58 NE 19, 52 LRA 811]; McCutcheon 
v. Kimball, 135 Mise. 299, 238 NYS 
102; Hirsch v. Annin, 28 Mise. 228, 
58 NYS 1019; Salinger v. Stern, 146 
NYS 309. 

Pa.—Parish Mfg. Corp. v. Martin- 
Parry, Corp. ,\293 ea. act ao) An eho 
Parish Mfg. Corp. v. Martin-Parry 
Corp., 285 Pa. 131, 131 A 710; Philip 
J. Ritter Conserve Co. v. Kolb, 62 
Pa. Super. 296. 


R. I.—Lee v. Northway Motor Sales 
Co., 121, A. 425: 


S. D.—Schull v. New Birdsall Co., 
15 S. D. 8, 86 NW 654. 

Vt.—Burlington Grocery Co. v. 
Heaphy’s Hst., 98 Vt. 122, 126 A 525; 
Burlington Grocery Co. v. Lines, 96 
Vt. 405, 120 A169. 


[a] For example, where delivery 
is to be made “about June, 1906,” it 
is proper for the court to instruct 
that the seller has the month of June 
and a reasonable time thereafter to 
make delivery, leaving to the jury the 
determination as to what under the 
circumstances is a reasonable time. 
Loomis v. Norman Printers’ Supply 
Co., 81 Conn. 3438, 71 A 358. 


79. International Cheese Co. v 
Garra, 107 Misc. 344, 176 NYS 523. 


80. J. B. Colt Co. v. Kimball, 190 
N. C. 169, 129 SE 406; Berry v. Fair- 
banks, (Tex. Civ. A.) 112 SW 427. 


[a] Thus, whether a seller in a 
contract for the sale of an engine, to 
be Shipped as soon as possible, com- 
plied with the contract is a mixed 
question of fact and law, and the 
court should -interpret the meaning of 
the contract, and the jury should ap- 
ply the evidence in the determination 
of whether or not the undertaking 
was performed within the meaning of 
the contract. Berry v. Fairbanks, 
(Tex. Civ. A.) 112 SW 427. 

81. Ala.—Dowling-Martin Grocery 
Co, lvia J. Co hlysle (Milline) Co7208 
Ala. 491, 83 S 486. 

Conn.—Harlow v. Parsons Lumber, 
etc., Co., 81 Conn. 572, 71 A 734, 
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whether delivery was made at a reasonable hour.*? 
Where the delivery depends on the time of shipment, 
the time when ae vessel sailed is a question for the 
jury.*? And if the delivery is to be made when per- 
mits for shipment are obtained, what constitutes a 
reasonable time to wait for such permits 1s a ques- 
So, too, where delivery is to be 
made on demand, the question as to the exact time 
when demand should be made is for the jury.*® 

Delivery*®®’—a. In 
No particular act or formal ceremony 
is necessary to make a delivery; any act done with 


tion for the jury.*+ 


[§ 350] 8. What Constitutes 
General. 


Miss.—Echols v. New Orleans, etc., 
Re Co; 52, Miss. 610. 

Nebr.—McGinnis v. R. K. Johnson 
Co., 74 Nebr. 356, 104 NW 869. 


Nine. —J. Be (ColteCo..v. Kimball, 
190 N. C. 169, 174, 129 SE 406. 

Vt.—Burlington Grocery Co. v. 
Heaphy, 98 Vt. 122, 126 A 525. 


“Where the delay is so great as to 
Support only one inference in the 
minds of all reasonable persons, then 
it is clearly the duty of the trial 
court to declare it unreasonable as 
a matter, of law.’ J. B: Colt Co. v. 
Kimball, supra. 

82. Wethmeier'v. Yontz, 208 Mo. A. 
434, 235 SW 141; Cousins v. Bowling, 
100 Mo. A. 452, 74 SW 168. 


83. Grace v. Browne, 86 Fed. 155, 
29 CCA 621. 


84. Jaslow v. Waterbury Co., 
Fed. 363. 

85. Steagall v. McKellar, 20 Tex. 
265. 

86. Acceptance and receipt of goods 
in compliance with statute of frauds 
see Frauds, Statute of §§ 273-290. 


Sufficiency of delivery to pass title 
see infra § 556 et seq. 


87. Ill.—Reeb v. Bronson, 196 Ill. 
A. 518. 


Iowa.—Van Drimmelen v. Converse, 
190 Iowa 1350, 181 NW 699; Western 
Silo Co. v. Gogerty, 187 Iowa 1, 171 
NW 176; First Nat. Bank v. Cook, 
171 Iowa 41, 153 NW 169; Goodrich 
v. Wheeler, 145 Iowa 289, 123 NW 950. 


Ky.—Kentucky Motor Car Co. v. 
Darenkamp, 162 Ky. 219, 172 SW 524. 


Mont.—Rairden v. Hedrick, 46 
Mont. 510, 129 P 498; Dodge v. Jones, 
VeMionta b2 14 7.07). 


N. Y.—Stanley v. Dryer, 70 Misc. 
561, 127 NYS 468; Bailey v. Ogden, 3 
Johns. 399, 3 AmD 509. 


N. D.—Reeves v. Bruening, 13 N. D. 
157, 100 NW 241. 


Pa.—Russell v. Boody, 232 Pa. 463, 
81 A 548; Susquehanna Boom Co. v. 
Finney, 58 Pa. 200; Lester v. Mc- 
Dowell, 18 Pa. 91. 


Philippine.—Conchegull v. Hyams, 
2 Philippine 51. 


Tex.—Shearman v. Poe, (Civ. A.) 9 
SW (2d) 762. 
: {a] There is delivery where the 
seller parts with control of the prop- 
erty and places it unconditionally at 
the disposal of the buyer. Reeb v. 
Bronson, 196 Ill. A. 518; Western Silo 
Co. v. Gogerty, 187 Iowa 1, 171 NW 
176; Shenandoah First Nat. Bank v. 
Clook, 171 Iowa 41, 153 NW 169; Ken- 
tucky Motor Car Co. v. Darenkamp, 
162 Ky. 219, 172 SW 524; Shearman 
v. Poe, (Tex. (Cie he) SW (2d) 762. 


Evidence see supra § 301. 

Questions for jury see supra § 302. 

88. U. S.—Crapo v. Kelly, 16 Wall. 
610, 21 L. ed. 430. 


Ariz.—Gant v. Broadway, 
Shs. Ibs) 12s SG 
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cient.8* 


Tll.—Hart v. Wing, 44 Ill. 141; May 
v. Tallman, 20 Ill. 443. 
Ind.—Weatherly v. Higgins, 6 Ind. 
73; Avery Mfg. Co. v. Emsweller, 
34. Ind. As 2/91, 67 NE 46: 
Me.—Bethel Steam Mill Co. Vv. 
Brown, 57 Me. 9, 99 AmD 572; Boyn- 
ton v. Veazie, 24 Me. 286. 
Mass.—Whittle v. Phelps, 181 Mass. 
317, 68 NE 907; Shumway v. Rutter, 
8 Pick. 443, 19 AmD 340; Jewett v. 
Warren, 12 Mass. 300, 7 AmD 74. 


Minn.—Brewster v. Leith, 1 Minn. 


Mo.—Calawell v. Garner, 31 Mo. 
ital. 

N. J.—Ott v. Sutcliffe, (Ch.) 60 A 
965. 


N. Y.—Fuller v. Claflin, 51 Hun 609, 
4 NYS 92; Shindler v. Houston, 1 Den. 
48, 


Pa.—Long v. Knapp, 54 Pa. 514; 
Haynes v. Hunsicker, 26 Pa. 58. 


Va.—Pleasants v. Pendleton, 6 
Rand. (27 Va.) 473, 18 AmD 726. 


Ds See v. Garrett, 5 Wis. 


Eng.—Salter v. Woollams, 2 M. & 
G. 650, 40 ECL 789, 133 Reprint 906. 


[a] Turning cattle into pasture.— 
Where range stock is the subject of a 
contract of sale, the gathering to- 
gether of the stock and turning it out 
of the inclosed pasture of the seller 
into the inclosed pasture of the pur- 
chaser is a sufficient delivery. Woods 
v. Faurot, 14 Okl. 171, 77 B 346. 


89. Kasch v. Labor Temple Assoc., 
18 Cal. A. 508, 123 P 552; Boynton v. 
Veazie, 24 Me. 286; Hall v. Richard- 
son, 16 Md. 396, 77 AmD 303; Pleas- 
ants v. Pendleton, 6 Rand. (27 Va.) 
473, 18 AmD 726. 


[a] Sale of laundry business.— 
The seller of a laundry business 
delivered it to the purchaser, where 
the purchaser took charge of both 
laundry routes and called on the cus- 
tomers. Kasch v. Labor Temple As- 
Soc, LoaCalvA 5.08. 123) Pebbe. 


90. Colo.—O’Connor v. Hitzler, 20 
Colo. A. 385, 80 P 474. 


Ill.—Western Iron Constr. 
Sternfeld, 211 Ill. A. 509. 


Mo.—Caldwell v. Garner, 31 Mo. 131. 
N. Y.—Kinne vy. Ford, 43 N. Y. 587. 


ee tga Fees v. Hunsicker, 26 Pa. 


Wash.—Gwinn  v. 
Wash. 664, 192 P 914. 


se ge Pee oe v. Garrett, 5 Wis. 


[a] Return of goods.—In an action 
for the price of goods sold, it appear- 
ing that the goods were delivered, but 
returned the next day to the seller, 
without any explanation of the action, 
or assignment of cause therefor, there 

was sufficient evidence of a delivery. 
O’Connor v. Hitzler, 20 Colo. A. 385, 
80 f vas 


Delivery held insufficient,— 
el Phe is not sufficient to constitute a 


Cos -v. 


Heydon, 112 


[§§ 349-350 


intent to transfer possession and dominion is suffi- 
What constitutes delivery in a particular 
case must to a large extent depend on the nature of 
the goods,®* the nature of the particular business to 
which the transaction is incident,®® and the cireum- 
stances attending the transaction.®° 
not require the parties to the sale to. perform acts 
extremely inconvenient if not impossible.°+ 
while an actual manual delivery may not be neces- 
sary,?? especially where the sale is of bulky and cum- 
bersome articles,®? yet mere words are not sufficient 
to transfer possession but must be accompanied by 


The law does 


But 


delivery of gold on a contract for the 
delivery thereof, so as to put it at 
the risk of the purchaser, that the 
seller place it on the counter or desk 
where gold is customarily placed 
When delivered to the purchaser, at 
such a time and in such a manner 
that the purchaser’s agent may see 
and obtain possession of it; but to 
make a good delivery, the property 
must be put into the actual posses- 
sion and control of the purchaser or 
his agent; and where the purchaser’s 
agent is actually present at the place 
of delivery, it is the duty of the seller 
to place the property in his ‘“con- 
scious” possession. Kinne v. Ford, 
43 N. Y. 587 [aff 52 Barb. 194]. (2) 
Where buyers, who had ordered a new 
machine, agreed to take a used ma- 
chine, admittedly out of repair, and 
gave their notes for the price, the first 
of which was to be paid when the 
machine was satisfactorily repaired, 
and the sellers’ expert, after attempt- 
ing for twelve days to put the ma- 
chine in order, confessed his inability 
to do so, and directed its return to 
the sellers, there was no delivery of 
the machine to the buyers, and the 
consideration for their notes had fail- 
ed. Gwinn v. Heydon, 112 Wash. 664, 
192 P 914. (3) Where materials are 
to be delivered to a building contrac- 
tor, it is insufficient to place them in 
the street alongside the curb where 
no one is present to receive them in 
behalf of the contractor. Western 
row auets Co. v. Sternfeld, 211 Ill. 


91. Avery Mfg. Co. v. Emsweller, 
31 Ind. A. 291, 67 NE 946; Boynton 
v. Veazie, 24 Me. 286. 


92. Hart v. Wing, 44 Ill. 141; Long 
v. Enapy, 54 Pa. 514; Douglass v. 
Garrett, 5 Wis. 85. 


93. U. S—Audenried v. Randall, 2 
F. Cas. No. 644, 8 Cliff. 99. 


Ariz.—Gant v. Broadway, 
SLO Lowes Ga. 


Ill.—Hart v. Wing, 44 Ill. 141; Kohl 
v. Lindley, 39 Ill. 195, 89 AmD 294; 
May v. Tallman, 20 Tl. 443. 


Ind.—Avery Mfg. Co. v. Emsweller, 
31 Ind. A. 291, 67 NE 946. 


Md.—Hall v. Richardson, 16 Md. 
396, (77 AmD 308; Atwell v. Miller, 6 
Md. 10, 61 AmD 294; Van Brunt v. 
Pike, 4 Gill 270, 45 AmD 126. 


Mass.—Whittle v. Phelps, 181 Mass. 
317, 68 NE 907. 


N. J.—Ott v. Sutcliffe, 
965. 


N. Y.—Hayden v. Demets, 53 N. Y. 
426 [aff 34 N. Y. Super. 344]; Myers 
v. Davis, 26 Barb. 367 [rev on other 
grounds 22 N. Y. 487]; Hubbard v. 
Rockaway Lunch Co., 131 Misc. 53, 
225 NYS 638; Bates v. Conkling, 10 


2 Ariz. 


(Ch.) 60 A 


Wend. 390. 

pre copepln v. Rogers, 1 East 
192, 6 RevRep 249. 

[a] Removal not essential. Where 


the buyer and seller of heavy ma- 
chines, such as presses and linotype 
machines, act in good faith, a valid 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 350-352] 


some act to effect a change of possession.°* Merely 
setting aside goods sold under an executory contract 
will not amount to a delivery,®® nor will an offer to 
deliver upon a condition not assented to or complied 
with by the buyer constitute a delivery.°® Placing 
goods on the buyer’s premises after their rejection 
for failure to comply with the’ contract is not a de- 
livery, even though done with the buyer’s consent.°®* 
Generally if a particular mode of delivery is stipu- 
lated for in the contract that mode must be fol- 
lowed.°§ 

Mistake in invoice. A mere variance between the 
contract and the invoice accompanying the delivery 
as to the time of sale immediately corrected does 
not render the delivery insufficient.°® 

[§ 351] b. Actual or Constructive Delivery. The 
word “delivery” in the law of sales may signify either 
an actual or a construetive delivery.? Actual de- 
livery consists in giving to the buyer or his servants 
or accredited agent the real possession of the goods 
sold. Constructive delivery comprehends all of 
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those acts which, although not truly conferring real 
possession of the goods sold, have been held con- 
structione juris equivalent to “acts of real delivery,* 
and in this sense includes symbolical or substituted 
delivery.> But unless the goods are in a condition to 
be delivered without more to be done by the seller, 
either as regards price or quantity, there can be no 
actual, and hence no constructive, delivery until the 
seller has put the goods in a deliverable condition.® 


[§ 352] ¢e. Symbolical Delivery’—(1) In General. 
When the nature of the goods is such as to render 
actual delivery impracticable, there may be a symbol- 
ical delivery.’ That is to say, the possession may be 
transferred by the delivery of something symbolieal 
of the goods or some indicia of the property,® pro- 
vided there is an intent thereby to change the pos- 
session of the property in performance of the con- 
tract.1° But the symbol must be of such a character 
as to indicate a transfer of the goods.1t There may 
be a symbolical delivery by giving the buyer the key 
of the building in which the goods are deposited,*” 


delivery may be made without the re- 
moval of the machines from their lo- 
cation at the time of the sale, espe- 
cially when the future business of the 
buyer is intended to be carried on at 
the same place. Ott v. Sutcliffe, (N. 
J. Ch.) 60 A 965. 


94 Audenreid v. 
No. 644, 3 Cliff. 99. 

95. Gross v. Ajello, 132 App. Div. 
25, 116 NYS 380. 


96. Messer v. Woodman, 22 N. H. 
172, 58 AmD 241. 


97. State Bd. of Administration v. 
Roquemore, 218 Ala. 120, 117 S 757. 


98. U. S.—Filley v. Pope, 115 U. 
S. 213, 6 SCt 19, 29 L. ed. 372 [rev 9 
Fed. 65, 3 McCrary 190]. 

Pg a ce ee v. Noyes, 15 Conn. 


Mass.—Lefferts v. Weld, 167 Mass. 
531, 46 NE 107. 


N. Y.—Bidwell v. Overton, 13 NYS 
274, 26 AbbNCas 402; Corning we Colt, 
5 Wend. 253. 


N. D.—Reeves v. Bruening, 13 N. D. 
157, 100 NW 241. 


Wis.—Chandler Lumber Co. v. Rad- 
ke, 136 Wis. 495, 118 NW 185. 


Eng.—Wackerbarth v. Masson, 3 
Campb. 270. 


[a] Delivery free on board.—A 
contract to deliver lumber “free on 
board cars” at the destination is un- 
ambiguous, and not open to construc- 
tion by proof of custom or otherwise, 
the provision requiring the seller to 
deliver on board cars at the destina- 
tion free to be taken by the buyer 
without impediment; and there was 
no such delivery when to take posses- 
sion the buyer was bound to pay the 
freight. Chandler Lumber Co. v. 
Radke, 136 Wis. 495, 118 NW 185. 


Shipment by particular vessel see 
infra § 476. 


99. Baird v. Pratt, 6 Ind. T. 38, 89 
SW 648. 


1. As passing title see 
569, 570. 

Within statute of 
Frauds, Statute of § 289 

2. U.S.—In re Nesto, 270 Fed. 508. 

Del.— Brown v. Dickerson, 16 Del. 
119, 42 A 421. 

Ind.—Avery Mfg. Co. v. Emsweller, 
31 Ind. A. 291, 67 NE 946. 

Ky.—Webber v. Minor, 6 Bush 463, 
99 ArmD 688. an 

Minn.—McCormick Harvesting 
Mach. Co. v. Balfany, 78 Minn. 370, 81 


Randall, 2 F. Cas. 


infra §§ 


frauds see 


NW. 10, 79 AmSR 393. 


Mo.—Swafford v. Spratt, 93 Mo. A. 
631, 67 SW 701.. 

N. Y.—Wooster v. Sherwood, 25 N. 
Y. 278; Hubbard v. Rockaway Lunch 
Co., 131 Mise. 538, 225 NYS 638; Shind- 
ler v. Houston, 1 Den. 48 [rev on oth- 
er grounds 1 N. Y. 261, 49 AmD 316]; 
Bailey v. Ogden, 3 Johns. 399, 3 AmD 
509. 


3. U.S.—In re Nesto, 270 Fed. 503, 
506 [cit Cyc]; Audenried v. Randall, 
2 F. Cas. No. 644, 3 Cliff. 99. 

Cal.—Smith “v. Pittler, 95° Cal. A. 
101, 272 P 789. 

Del.—Jones v. Davis, 8 Del. 68. 

Ill.—Reeb v. Bronson, 196 Ill. A. 
518, 523 [quot Cyc]. 


N. Y.—Shindler v. Houston, 1 Den. 
8. 


Pa.—Bolin v. Huffnagle, 1 Rawle 9. 

4. U.S.—In re Nesto, 270 Fed. 503, 
506 [cit Cyc]. 

Del.—Stockwell v. Baird, 15 Del. 
420, 31 A 811; Jones v. Davis, 8 Del. 
68. 


Mass.—Hatch v. Bayley, 12 Cush. 
27. 


Mo.—Swafford v. Spratt, 93 Mo. A. 
631, 67 SW 701. 


Okl.—Bass v. Independent Gin Co., 
140 Okl. 80, 282 P 635. 


Pa.—Bolin v. Huffnagle, 1 Rawle 9. 


[a] Payment for pasturage of colt 
on the part of the purchaser is such 
an assumption of ownership and such 
an exercise of right as constitutes a 
“constructive delivery.” Stockwell v. 
Baird, 15 Del. 420, 31 A 811. 


5. In re Nesto, 270 Fed. 5038, 506 
[cit Cyc]; In re Ricketts, 234 Fed. 
285, 148 CCA 187; Bolin v. Huffnagle, 
1 Rawle (Pa.) 9. 

Symbolical delivery see 
a 356. 

6. Back v. Smith, 66 W. Va. 47, 
66 SE 1, 34 LRANS 293. 


7. Symbolical delivery: 

As passing title to goods see infra 
§§ 569, 570. 

Delivery of shipping documents un- 
der c. i, f. contracts see 
479. 

Within statute of frauds see Frauds, 
Statute of § 289. 


infra §§ 


8. U. S—In re Ricketts, 234 Fed. |: 
285, 148 CCA 187; Audenried v. Ran- 
Gall, 2am. Cast INojN644, (3: (Clift: 99% 


Me.—Boynton v. Veazie, 24 Me. 286. 


Md.—Atwell v. ean 6 Md. 10, 61 
AmD 294, ' 


infra §} 


(34, 62P 131. 


N. Y.—Dunham v. Pettee, 8 N. Y. 
508 [rev 4 E. D. Smith 500]; Horst 
v. Montauk Brewing Co., 118 App. 
Div. 300, 103 NYS 381; Salmon v. 
Brandmeier, 104 App. Div. 66, 93 NYS 
271; Shindler v. Houston, 1 Den. 48. 

Pa.—Ridgway Ns Baizley Iron 
Works, 46 Pa. Super. 267, 272 [eit 
Cyc]. 

Va.—Pleasants y. Pendleton, 6 Rand, 
(27 Va.) 473, 18 AmD 726. 


9. In re Ricketts, 234 Fed. 285, 148 
CCA 187; Chaplin v. Rogers, 1 Bast 
192, 102 Reprint Loe 


rome Ala.—Edwards v. Meadows, 71 
la. 42. 


La.—Durnford v. Brooks’ Syndies, 3 
Mart. 222. 


Mass.—Parks v. Hall, 2 Pick. 206. 


Miss.—Bonner v. Marsh, 18 Miss. 
376, 48 AmD 754. 


N. H.—Clark v. Draper, 
419. 


N. Y.—Groves v. Warren, 178 App. 
Div. 338, 164 NYS 925. 


11. Clark v. Draper, 19 N. H. 419. 


[a] Symbol held _  insufficient.— 
Where oxen are sold, a delivery mere- 
ly of the brass Knobs worn on their 
horns is not sufficient to constitute 
a Symbolical delivery of the oxen un- 
less the parties have so_ specially 
ne Clark v. Draper, 19 N. H. 


1.9) Nese. 


Ca Eee v. Ro 
atte Paes ae mer, 82 Cal: 

Del.—Stockwell v. Baird, 15 Del. 
420, 31 A 811. 


Me.—Vining v. Gilbreth, 39 Me. 496, 


Mass.—Packard vy. Dunsmore, 11 
Cush. 282. 


N. Y.—Bullis v. Montgomery, 50 N. 
Y. 358; Gray v. Davis, 10 N. Y. 285; 
Parker v. Jervis, 3 Abb. Dec. 449, 3 
Keyes 271, 34 HowPr 254; Groves v. 
Warren, 178 App. Div. 333, 164 NYS 
925; Wilkes v. Ferris, 5 Johns. 335, 
4 AmD 364. 

Pa.—Benford v. Schell, 55 Pa. 393; 
Barr v. Reitz, 53 Pa. 256; Ridgway 
v. Baizley Tron Works, 46 Pa. eye 
267, 272 [cit Cyc]. 5 

Vt.—Chappel v..Marvin,.2 Aik. 79, 
16 AmD 684. 

Wash.—Knox v. Fuller, 23 Wash. 


Eng.—Chaplin v. Rogers, 1 East 192, 


102 Reprint 75. 


Newfoundl.—Cullen v. Miller, 3 


‘Newfoundl. 216. 


[a] Building as personalty.—The. 
delivery of a shop, so separated from 
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or by giving him an order on a third person,** a ware- 
house receipt,!* bill of sale,t® bill of lading,*® or oth- 
er documents indicative of ownership,** ‘such as an 
invoice of the goods with an assignment of the goods 
indorsed upon it,18 a weigher’s certificate,*® or a 
ginner’s receipt for cotton.?° 


Bill of sale. A symbolical delivery may be effected 
by delivery of a bill of sale,?4 although it has been 
held otherwise where there is nothing to prevent 
actual delivery.?? 


Transfer of insurance policy does not constitute 
delivery of the property covered, thereby in the ab- 
sence of any other act indicating an intent to de- 
liver.?§ 


Recording instrument. Where a negotiable note 
contains a statement that certain personal property 
was given as collateral security for its payment, 
joined with power of sale, but no conveyance of the 
property is expressed, and there is no defeasance 
providing for reversion of title to the maker of the 
note, the recording of the note does not amount to a 
delivery of the property given as security.?* 


[§ 353] (2) Order for Goods.?° A symbolical de- 
livery may consist in giving the buyer an order for 
the goods directed to the person in possession,”° pro- 
the realty as to be an article of per- 22. 
sonal property, may well be effected | 412. 


by delivery of the key, although that [al 
delivery takes place at a distance 


SALES 


Burge v. Cone, 6 Allen (Mass.) 


In California, under a statute | 42; 
regulating the branding and selling [a] 


[8§ 352-353 


vided it can immediately be followed by actual de- 
livery2? and there is an intent to deliver.** In some 
cases the courts have laid stress on the fact that the 
order was accepted by the buyer,?® and it has also 
been held that there must be a presentment of the 
order and an agreement of the person in possession 
to hold the goods thereafter as bailee of the buyer.®° 
So it has been held that to constitute a delivery the 
order must identify the goods,*! although a partic- 
ular description by numbers and marks is not neces- 
sary if the particular parcel intended is otherwise 
well known.?2. Where no place of delivery is fixed, 
the seller cannot claim a constructive delivery of 
unascertained goods in the hands of a third person 
until he has identified and appropriated the goods 
to the contract and notified the buyer thereof, and 
the third person has notified the buyer that he will 
release the goods so appropriatéd on the seller’s or- 
der, and such order is actually delivered to the buy- 
er.°> But where the seller of goods has on storage 
with the carrier, to which the buyer directs delivery 
to be made, a larger quantity than that sold, and the 
carrier accepts an order for delivery of the quantity 
sold, separation of such quantity from the mass in 
storage is not required to make the delivery effec- 
tive.*+ If the property is not actually in possession 


27. Stevens v. Stewart, 3 Cal. 140. 


28. Edwards v. Meadows, 71 Ala. 
Perkins v. Dacon, 13 Mich. 81. 


In absence of such intent, the 


from the shop itself. Vining v. Gil- 
breth, 39 Me. 496. 


13. See infra § 353. 

14 See infra § 354. 

15. See infra text and notes 19, 20. 
16. See infra § 355. 


17. U. S.—In re Ricketts, 234 Fed. 
285, 148 CCA 187. 


Ind.—Pierce v. Gibson, 2 Ind. 408. 

La.—Smoot v. Baldwin, 1 Mart. N. 
S. 528. 

Mass.—Whipple v. Thayer, 16 Pick. 
25, 26 AmD 626. 


N. Y.—wWilkes v. Ferris, 5 Johns. 
335, 4 AmD 364. 
Eng.—Ant. Jurgens Margarinefa- 


brieken v. Dreyfus, [1914] 3 K. B. 40; 
Capital, etc., Bank v. Warriner, 12 T. 
oil Gone, 

Delivery of: 
Bills of: 

Lading see infra § 355. 

Be see infra text and notes 21, 


Shipping documents under ec. i. f. con- 
tracts see infra § 479. 


Warehouse receipts see infra § 354. 


18. Gardner v. Howland, 2 Pick. 
(Mass.) 599. 


19. Glasgow v. Nicholson, 25 Mo. 
29. 


20. Waller v. 
(Tenn.) 476. 

21. U. S.—Crapo v. Kelly, 16 Wall. 
610, 21 L. ed. 430; Gibson v. Stevens, 
8 How. 384, 12 L. ed. 1123. 


Ark.—Trieber v. Andrews, 31 Ark. 
163; Cocke v. Chapman, 7 Ark. 197, 
44 AmD 536. 


Iowa.—Clark v. Shannon, etc., Co., 
117 Iowa 645, 91 NW 923. 


Mass.—Carter v. Willard, 19 Pick. 1. 

Pa wclimarelarris;ieba. Cog. 

Ss. c.—Southworth v. Sebring, 20 S. 
(Ohi Pee teH lr 

Tex.—Floege v. 
811, 14 SW 132. 


Wash.—Patrick  v. 
Wash. 76, 104 P 144. 


Parker, 5 Coldw. 


Wiedner, 77 Tex. 


Watson, 55 


of cattle, the delivery of a ‘“‘written 
descriptive bill of sale’ of cattle 
roaming at large, together with a de- 
livery of the branding iron, is not a 
delivery of the cattle. Walden v. 
Murdock, 23 Cal. 540, 88 AmD 135 


23. McCloskey v. Alabama Cent. 
Bank, 16 La. Ann. 284 


24. Harding v. Eldridge, 186 Mass. 
39, 1) NEN 115: 


25. As passing title see infra §§ 
560, 570. 


Se eae CUCEU COs, Ne 


2650), 
Southgate, 287 Fed 


Ala.—Magee vy. Billingsley, 3 Ala. 
679. 

Cal.—Goldstone v. Merchants, etc., 
Co., 123 Cal. 625, 56 P 776; Ghirardel- 
li v. McDermott, 22 Cal. 539; Lewis- 
Simas-Jones Co. v. Kee, 27 Cal. A. 
R35, Was ee 3e 

Del.—Beatty v. Parsons, 26 Del. 52, 
80 A 1063;. Jones v. Davis, 8 Del. 68. 


Ill.—McCormick vy. Hadden, 37 Ill. 
370. But see Smith v. Lord, etc., Co., 
199 Ill. A. 582 (holding that no sym- 
bolical delivery was effected by de- 
livery of an order to‘a person with 
whom the seller had a large quan- 
tity stored for ‘delivery of the con- 
tract amount to the buyer). 


Me.—Wing v. Clark, 24 Me. 366. 
Md.—Merrick v. Bradley, 19 Md. 50. 


Mass.—Scudder v. Bradbury, 106 
Mass. 422. 


Mo.—Sigerson v. 
101. 

N. Y.—Gross v. Ajello, 132 App. 
Div. 25, 116 NYS 380; McCready v. 
Wright, 12 N. Y. Super. 571; Stanton 
v. Small, 6,.N. Y. Super, 230; Mackie 
v. Egan, 6 Misc. 95, 26 NYS 13. 


S. C.—Frazer v. Hilliard, 33 S. C. L. 
309. 


Eng.—Young v. Lambert, L. R. 3 
P. C. 142, 16 Reprint 779; Searle v. 
Keeves, 2 Esp. 598, 170 Reprint 468; 
Salter v. Woollams, 2M. & G. 650, 40 
ECL 789, 133 Reprint 906; Lucas v. 
Dorrien, 7 Taunt. 278, 2 ECL 278, 129 
Reprint 112. 


Harker, 15 Mo. 


giving of the order will not constitute 
golive Edwards v. Meadows, 71 
a. ‘ 


29. Merrick v. Bradley, 19 Md. 50; 
Stanton v. Small, 5 N. Y. Super. 230; 
Young v. Lambert, ih eR Ls Pa Guise 


30. In re Clifford, 5 F. Cas. No. 
2,893, 2 Sawy. 428; Edwards v. 
Meadows, 71 Ala. 42. 


[a] Waiver of delivery.— Where 
the purchaser permits the person in 
possession to use the machine for 
a definite time as a matter of favor, 
he waives delivery; but mere sub- 
mitting to such use, because of the 
Person’s refusal to give it up until 
certain -work was done, would not 
constitute a waiver. Edwards v. 
Meadows, 71 Ala. 42. 


[b] In New York, under the Uni- 
form Sales Act (Personal Prop. L. 
§ 124 subd 3), providing that, where 
goods are in possession of a third 
person, the seller has not fulfilled his 
obligation to deliver until such third 
person acknowledges to the buyer 
that he holds the goods on the buy- 
er’s behalf, where a buyer ordered 
three hundred cases of evaporated 
milk, Holly brand, to be shipped from 
the warehouse, and his truckman re- 
fused to accept the milk first tendered 
because it was not Holly brand, 
whereupon the seller’s representative 
gave him two orders on another ware- 
house, one for one hundred and fifty 
cases of milk, and the other for one 
hundred and fifty cases of Holly milk, 
and those in charge of the warehouse 
told the truckman when he presented 
the orders that he was too late, there 
was no constructive delivery. Kirsch 
v. Roulston, 178 NYS 246. 


31. D’Armand v. Sheriff, 
Ann. 198. 

32. Frazer v. Hilliard, 33 S. C. L. 
309. 

33. Hubbard v. Rockaway Lunch 
Co., 181 Misc. 53, 225 NYS 688. 

34. Savannah Chemical Co. v. 
Grace, 293 Fed. 145 [certiorari den 
gee U. S. 590, 44 SCt 4038, 68 L. ed. 
864]. 


21 La. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the person on whom the order is drawn, the giving 
of the order is not a delivery of the property.*® 


Order on warehouseman.*® It has been held that 
the delivery of an order on a warehouseman in pos- 
session of the goods sold is a symbolical delivery,** 
especially where the warehouse receipts are also 
sent to the buyer,®® but that such a delivery is nulli- 
fied by removal of the goods to the seller’s premises 
without notice to the buyer.®® On the other hand, 
it has been held in the same jurisdiction that orders 
on a warehouseman do not constitute delivery of the 
goods where the seller retains the warehouse re- 
ceipts,*® and that such orders are not “documents of 
title” within the Uniform Sales Act relating to de- 
livery of goods in possession of a third person.*? 

Goods in bond. An order by the owner of goods in 
a United States bonded warehouse, on which the du- 
ties have not been paid, for delivery to the buyer, is 
not a good symbolieal delivery, even though pre- 
sented to, and aecepted by, the warehouseman.*? 

Time of delivery.4? The mere delivery of the or- 
der is not sufficient where the person to whom it is 
direeted declines to deliver the goods until after the 


Selection and appropriation gen- 


erally see infra § 359. AbbPrNS 370; 


35. Cofield v. Clark, 2 Colo. 101. NE et Super. 
36. Delivery of warehouse receipt RTS eB erris, 


see infra § 354. 


37. Gross v. Ajello, 132 App. Div. ais 
25, 116 NYS 380; Salmon v. Brand- | jy2!Pridee, 
meier, 104 App. Div. 66, 93 NYS 271. 


[a] In California, under Ware- 


SALES 


AUN ome emitter O) 
Hayden v. De Mets, 34 
344 Wath sea Ney ai 


Paddon v. Taylor, 


Oh.—Toledo Second Nat. Bank v. 
19 Oh. 


Pa.—Monticello' Distilling Co. v. 
Dannenhauer, 46 Pa. Super. 
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expiration of the time for such delivery.*+ 


[§ 354] (8) Warehouse Receipt.*® Delivery of a 
warehouse receipt may constitute a good symbolical 
delivery of the goods,#® provided the receipt is gen- 
uine*? and represents specific goods,** and the goods 
are free from charges.*® If it is agreed that delivery 
may be made by giving a warehouse receipt, it is 
immaterial whether such receipt is negotiable or 
not,°° 


Custom house permit. A tender by the seller, of 
an unindorsed custom house permit, authorizing a 
delivery of the goods by the warehouseman, is a 
sufficient offer of delivery, where the permit is suffi- 
cient, if indorsed by the seller, to enable the buyer 
to take possession.®* 

[§ 355] (4) Bill of Lading.®? Ordinarily, the de- 
livery of a bill of lading is a symbolical delivery of 
the goods for which it is given,®*? especially where 
followed by an unconditional offer to make physical 
delivery of the goods,°* but not where such bill of 
lading, at the time it is given, has ceased to represent 
the property,°° or is otherwise insufficient to require 


Corp., 101 Mass. 542, 100 AmD 129. 
Miss.—Bonner v. Marsh, 18 Miss. 
376, 48 AmD 754. 
Mo.—Corby Supply Co. v. Thomp- 
son, 186 Mo. A. 95, 171 SW 661. 
Nebr.—-Fruit Dispatch Co. 
Gilinsky, 84 Nebr. 821, 122 NW 43, 
85 Nebr. 475, 123 NW 1018. 
Oh.—Emery v. Irving Nat. Bank, 


5 Johns. 335 
St. 419, 2 AmD 


485; Keil 


house Receipts Act § 9, the delivery 
and acceptance of an order for goods 
incapable of delivery, signed by the 
holder of a nonnegotiable warehouse 
receipt therefor, is a symbolical de- 
livery of the goods. Lewis-Simas- 
Jones Co. v. Kee, 27 Cal. A. 135, 148 
1B) a 

38. Horst v. Montauk Brewing 
Co., 118 App. Div. .300, 103 NYS 381. 

39. Gross v. Ajello, 132 App. Div. 
25, 116 NYS 380. 

40. Kirsch vy. Roulston, 178 NYS 
246. 

41. Kirsch v. Roulston, supra 
(construing Personal Prop. L. § 124 
subd 3). 

42° ini res Criiftord,, 5. .h.Cas., sNo. 
2,893, 2 Sawy. 428. 

43. Generally see supra §§ 327- 
349. 

44. Suydam. v. 
Super. 133. 

45. Delivery of warehouse receipt 
as passing title see infra § 570. 


Negotiability and transfer of ware- 
house receipts generally see Ware- 
housemen [40 Cyc 414 et seq]. 

46. U. S.—Gibson v. Stevens, 8 
How. 384, 12 L. ed. 1123. 

Ala.—Allen v. Maury, 66 Ala. 10. 

Cal.—Davis v. Russell, 52 Cal. 611, 
28 AmR 647; Horr v.: Barker, 8 Cal. 
609. 

Ga.—Rawls v. Saulsbury, 66 Ga. 
394; Booze v. Neal, 6 Ga. A. 279, 
64 SE 1104. 

Ill.—McPherson y. Gale, 40 Ill. 368. 

Iowa.—Adams v. Foley, 4 Iowa 44. 


Clark.) 4) NE x: 


Ky.—Newcomb v. Cabell, 10 Bush 
460. 
La.—Nusbaum v. Marks, 20 La. 


Ann. 379; Meeker v. Vredenburg, 15 
La. Ann. 438 

Mass.—Farnum vy. Pitcher, 151 
Mass. 470, 24 NE 590; Tuxworth vy. 
Moore, 9 Pick. 347, 20 AmD 479. 

N.° Y.—Rummell v. Blanchard, 216 
N. Y. 348, 110 NE 765, AnnCas1917D 
109; Hankins Vv. Baker, 46 N. Y. 666; 


v. Harris, 1 Pa. Co. 171. 

Va.—Pleasants v. Pendleton, 6 
Rand. (27 Va.) 473, 18 AmD 726. 

Eng.—Salter v. Woollams, 2 M. & 
G. 650, 40 ECL 789, 133 Reprint 906; 
Zwinger Vv. Samuda, % Taunt. 265, 
ECL 265, 129 Reprint 106. 

47. McPherson v. Hall, 44 Ill. 264. 

48. Gragard’s Succ., 106 La. 298, 
30 S 885. And see also Pleasants v. 
Pendleton, 6 Rand. (27 Va.) 473, 
18 AmD 1726 (where stress was 
laid on the fact that the warehouse 
receipt identified the goods). 

[a] If receipt does not represent 
specific goods, but indeterminate 
goods, such as bales of cotton, to be 
taken indiscriminately from cotton 
on hand at the date of the receipt, 
the delivery of the receipt is not a 
delivery of the _ goods. Gragard’s 
Suce., 106 La. 298, 30 S 885. 

49. McPherson vy. Hall, 44 Ill. 264. 


50. Miller v. Ungerer, 188 App. 
Div. 655, 176 NYS 850. 

51. Dunham v. Pettee, 1 Daly (N. 
Epes 

52. As passing title see infra § 
569. 

Reservation of right of disposal 
by taking out bill of lading in name 
of seller see infra § 367. 


53. U. S.—Conard v. Atlantic Ins. 
Co., 1 Pet. 386, 7 L. ed. 189; Andrews 
Vv. Schreiber, 93 Fed. 367; Audenried 
v. Randall, 2 F. Cas. No. 644, 3 Cliff. 
99. 

Ala.—People’s Bank, etc., Co. v. 
Walthall, 200 Ala. 122, 75 S 570. 

Ark.—Jones-Pope Produce Co. v. 
Breedlove, 83 SW 924. 

Ga.—Baker v. Central Grocery Co., 
15 Ga. A. 377, 83 SE 504. 

Jll.--Idaho Sheep Co. v. Oregon 
Short) ine RR: Co., 188 Tl. A. 5913 
Sanitary Can Co. v. Hines, 149 Ill. A. 
244, 

Ky.—Swartz v. Woldert ‘Grocery 
Co.,'151 Ky. 748; 152 SW 934. 


Mass.—Prince v. Boston, ete., RY 


25 Oh. St. 360, 18 AmR “299. 


Eng.—Sanders v. Maclean, 11 Q. 
B. D. 327; Re Salomon, 8 Aspin. gor 
Lickbarrow v. Mason, 37. R. 63, 10 
Reprint 35. 


[a] Sale of goods in transit.—(1) 
Where a consignor of goods sells 
them while in transit and notifies the 
carrier to divert them to the pur- 
chaser, the carrier is bound to obey 
such direction, and the notice to di- 
vert dis equivalent to a_ transfer 
of the bill of lading to the pur- 
chaser, and renders an actual trans- 
fer unnecessary. Fair v. Brewer, 
abu Gas Ay pv ollOl LOGReS Baraat (2) 
Where a wholesale fruit dealer or- 
dered a car of bananas, knowing that 
it had already been shipped “under 
a bill of lading not disclosing any 
destination or consignee, the bananas 
were delivered to the dealer as soon 
as his name as consignee and the 
proper destination were inserted in 
the bill of lading by the consignor’s 
direction, there being no agreement 
to the contrary, and the bananas at 
the time complying with the order 
as to quality and condition. Fruit 
Dispatch Co. v. Gilinsky, 84 Nebr. 
821, 122 NW 45 [reh den 85 Nebr. 
475, 123 NW 1018]. 


{b] Instrument need not be for- 
mal bill of lading.—Rawls v. Desh- 
ler, 4 Abb. Dec. (N. Y.) 12, 3 Keyes 
572, SP aranser Ad Oikos HowPr 611 
note [aff Sheld. 48, 28 HowPr 66]. 


Hibs ‘cc. i. f. contracts see infra § 


54. Martyn v. Western Pac. R. 
€o,., 21. Cal: A. 5689, 132 P 602. 


55. C, A. Mauk Lumber Co. v. Mil- 
ler Bros. Lumber Co., 126 Wash. 5938, 
219. P 28. 


[a] Illustration.—Where the sell- 
er informed the buyer that he had a 
carload of shingles, giving the con- 
tents of the car and its destination, 
leading the buyer to believe that the 
shingles were still in transit, when 
they were in fact in storage at their 
destination, and the buyer purchased 
and paid for them, receiving a bill 
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the carrier to deliver the goods.°° 

[§ 356] (5) Delivery of Part of Goods or Sample. 
It has been held that the delivery of a part of the 
goods will operate as a delivery of the whole if such 
is the intent of the parties;°? but in the absence of 
anything to show that such was the intent, a delivery 
of a part will not be so regarded.°* Where it is the 
custom to detain the goods until certain charges are 
paid, a delivery of a part is not constructive deliv- 
ery of the whole.®® Where the property is in differ- 
ent places, a delivery of part at one place is not a 
delivery of the whole,®°® although this has been held 
a sufficient delivery of the whole where the parties 
so intend.°? 


Delivery of sample. The mere taking away of an 
inconsiderable portion as a sample is of course not 
even a symbolical delivery,®? although by agreement 
of the parties the delivery of a sample may be a com- 
plete delivery.®? 


[§ 357] d. Persons to Whom Delivery May Be 
Made.** A delivery in performance of the contract 
must be to the buyer,®® or, in the case of joint buyers, 
to one of them,°* at least where such delivery has 
previously been agreed to by the other.°? And where 
two persons agree to purchase property which is 
divisible into portions alike in quality and value, the 
seller cannot treat the contract as the individual 
promise of each buyer to take his aliquot share, and, 
without the consent of all the parties, deliver half 
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to one buyer and recover for the other’s refusal to 
accept the balance.*® Delivery may be made to the 
assignee of the contract. of sale in the absence of 
instructions to the contrary,®® or to the accredited 

agent of the buyer,’® although failure to deliver to 
the proper agent may be waived. 71 A delivery to a 
third person who is not the buyer’s agent cannot 
operate as a delivery to the buyer,*? unless it is made 
at the request or with the consent of the buyer.’? 
It has been held, however, that delivery without neg- 
ligence, to a person on the buyer’s premises, who is 
apparently authorized to receive the goods, is suffi- 
cient.7* Delivery to a person appointed by the buy- 
er to receive the goods, or to any third person at the 
buyer’s request or with his consent,’°® such as a ware- 
houseman,’® is sufficient. A delivery to the officer 
and the application of the gaods to the payment of 
the buyer’s debts in garnishment proceedings may 
also be regarded as a complete delivery.77 And 
where the seller has done everything required of him 
in the delivery, the fact that the buyer never receives 
the goods because they are taken away by a person 
claiming ownership does not relieve the buyer from 
lability for the price, where there is no proof con- 
necting the seller with such person’s act.78 


[§ 358] e. Placing Goods at Disposal of Buyer.’® 
As a general rule, in the absence of a contrary agree- 
ment, the seller is not bound to send or carry the 
goods to the buyer,®°® but he fulfills his obligation by 
leaving or placing them at the buyer’s disposal so 


away and was never found, and there 


of lading, but not receiving the stor- 64. Delivery to carrier see infra §§ 
age receipt, delivery of the bill of | 364-371. 
lading was not constructive delivery Persons who may accept under 


of the property, as delivery of the 
storage receipt would have been. C. 
A. Mauk Lumber Co. v. Miller Bros. 
Lumber Co., 126 Wash. 593, 219 P 


56. Julius Kessler Co. v. Lally, 
Ave Minn. 238, 123 NW 921, 124 NW 
203, 


[a] TIllustration.—Plaintiff sold de- 
fendant five barrels of whisky, and 
took his notes, and delivered to him 
a warehouse receipt. Defendant or- 
dered plaintiff to pay the govern- 
ment tax on two barrels and ship 
them, which was done. Plaintiff 
tendered a bill of lading to its or- 
der, with a direction to notify defend- 
ant, and attached a draft for the 
amount due, which defendant refused 
to pay. It was held that tender by 
plaintiff of the bill of lading to its 
order without indorsement, with the 
draft attached, did not constitute de- 
livery. Julius Kessler Co. v. Lally, 
109 Minn. 238, 123 NW 921, 124 NW 
Dilioe 

57. Kohl v. Lindley, 39 Ill. 195, 39 
AmD 294; Pratt v. Chase, 40 Mex 
269; Boynton v. Veazie, 24 Me. 286; 
Shurtleff v. Willard, 19 Pick. (Mass.) 
202% Parks” v. Hall, 2 Pick. (Mass.) 
206. Dixon TV. Vates) 5B oe Ad. aio, 
27 ECL 86, 110 Reprint 806; Ham- 
mond “vy. Anderson; 1'B. & PP. N. RR. 
69, 127 Reprint 384. 


58. Durnford v. Brooks, 


: 3 Mart. 
(la.) 222. 


59. Holderness v. Shackels, 8 B. 
Gey 612, 15> HCL 317, 108 > Reprint 
1170. 

60. Williams v. Moore, 5 N. H. 
235. 


61. Shurtleff v. Willard, 19 Pick. 
(Mass.) 202. 

62. Dierson v. Petersmeyer, 109 
Towa 238, 780, NW 3895) Carver. v. 
Lane, 4 KE. D. Smith (N. Y.) 168. 

63. Midland El. Co. v. Cleary, 56 
Mo, A. 268. 


statute of frauds see Frauds, Statute 
of §§ 291-295. 


65. Flower v. Taliaferro, 3 La. 88. 

66. Adler v. Wagner, 47 Mo. A. 
25 

67. Blumenthal v. Greenberg, 130 
Cals 384,062) Peb99e) Champlin tsros, 
v. Sperling, 84 Nebr. 633, 121 NW 
976. 

68. Van Dam v. Tapscott, 40 App. 


Div. 36, 57 NYS 534. 


69. Martin v. Orndorff, 22 Iowa 
504. 

70. Dickerman v. Ohashi Import- 
inewaCo.u.638 (Cally AL 0d) 218 3458: 


McKinney v. Wilson, 133 Mass. 131; 
Palmer v. Crosby, 11.Gray (Mass.) 
46; Rickey v. Stewart, 45 Minn. 437, 
48 NW 22; Thompson v. Menck, 4 
Abb. Dec. (N. Y.) 400, 2 Keyes 82. 


71. Manda v. Etienne, 93 App. 
Div. 609, 87 NYS 588. 


[a] TIllustration.—Where the sell- 
ier of goods failed to consign them 
to the broker who had been desig- 
nated, and the purchaser refused to 
accept the goods on the ground that 
the price stated in the invoice was 
excessive, but made no objection as 
to the consignment, and offered to 
accept the drafts for the goods at 
a certain price, any breach of the 
contract because of consignment not 
having been made to the proper bro- 
ker was waived. Manda v. Etienne, 
93 App. Div. 609, 87 NYS 588. 


72. Leitner v. Cooper, 9 Ga. A. 394, 
71 SE 596; Winslow v. Kelley, 12 
Mero Dies tant » Ve wy lek wild: seeks 
C\ViaISSaaaiale 


[a] Rule applied.—In an action 
for the price of a dog, which defend- 
ant had authorized plaintiff to send 
him by the baggage master of a 
train, where the evidence showed 
that the dog was shipped to defend- 
ant’s wife, who received it during the 
absence of defendant, and that it ran 


was no evidence that defendant had 
constituted his wife his agent to take 
care of the dog, failure of plaintiff 
to obey instructions as to shipment 
of the dog authorized a finding for 


defendant. Leitner v. Cooper, 9 Ga. 
A. 394, 71 SE 596. 
A See infra text and notes 74, 


74 Galbraith & Grant, 
Block, [1922] 2 K. B. £55: 


75. Cal—Francis v. Merkley, 59 
Cal Ata 962 0b PEA sie 


Conn.—Williamsburg Stopper Co. 
v. Bickart, 104 Conn. 674, 134 A 233. 


Ky.—Morrison v. Day, 3 SW 411. 
Me.—Wing v. Clark, 24 Me. 366. 
Mass.—Stern v. Filene, 14 Allen 9. 


Mich.—Weiner v. American Credit- 
Heet sekos Co., 245 Mich. 418, 222 NW 


Uuitdes ve 


Miss.—Yates v. Houston, 141 Miss. 
Sol), LOG S08 


Mont.—Fergus County Hardware 
ee v. Crowley, 57 Mont. 340, 188 P 

N. Y.—Tolhurst v. Powers, 133 N. 
Y. 460, 31 NE 326; Bement v. Smith, 
15 Wend. 498. 


Eng.—Dutton v. Solomonson, 3 B. 
& P. 582, 127 Reprint 314; Harwood 
v. Lester, 3 B.i& PR. 617, 127 Reprint 
333; Dawes v. Peck, 3 Esp. 12) 170 
Penne S21 ns TR s30y Lon Reprint 


[a] Delivery to buyer’s customers 
in accordance with his instructions 
is delivery to him. Williamsburg 
Stopper Co. v. Bickart, 104 Conn.~674, 


13:4) A’ 233. 
76. Trotter v. McAfee, 1 Stew. 
(Ala.) 59; Hill v. Morgan, 4 Mart. 


N. S. (la.) 475. 


77. Ockington v. Richey, 41 N. H. 
PATE, 

78. Cool v. Snover, 38 Mich. 562. 
pele: Transfer of title see infra § 

80. Davis v. Alpha Portland Ce- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 358-359] 


that he may remove them without lawful obstruc- 
tion,*? especially if manual delivery is impracticable 
because of the bulk of the articles.’? 
must be so placed that the buyer has access to them 
for the purpose of taking possession.§* 
goods are manufactured for the buyer, it is a suffi- 
cient delivery if when completed they are 
and placed at the disposal or subject to the orders 
Delivery of bulky goods may be 
sufficient where the goods are pointed out to the 
buyer or he is told to take them away,®® or where 
the goods are at a distance from the place of sale and 
the buyer is told to go and take them.8* But merely 
pointing out the goods is insufficient if they are not 
ready for delivery,®? or if it was not the intention 
that such act should constitute delivery.’® 


[§ 359] f. Selection and Appropriation; Weigh- 
Where the goods sold are part 


of the buyer.§4 


ing or Measuring.*® 


ment Co., 134 Fed. 274 [aff 142 Fed. 
74, 73 CCA 388]; Ridgway v. Baizley 
Iron Works, 46 Pa. Super. 267, 272 
[eit Cye]; *Pittsburgh Glass Co. v: 
Doubleday, 2 Pa. Super. 170. 

Place of delivery when not fixed 
by contract see supra § 319. 

81. U. S.—Davis v. Alpha Port- 
land Cement Co., 134 Fed. 274 [aff 
142 Fed. 74, 73 CCA 388]. 
ee ney Vee Elunitee ib, aCale 

Ga.—Tift v. Wight, 
Ga. 681, 39 SE 503. 

Ill.—Sanborn v. Benedict, 78 Ill. 
309; Koh! v. Gindley, 39: Tl, 195, 89 
AmD 294; Wade v. Moffett, 21 Ill. 
110, 74 AmD 79. 

Iowa.—Robinson _ v. 
Iowa 550, 82 NW 972. 

Me.—Means y. Williamson, 37 Me. 
556; Leballister v. Nash, 24 Me. 316; 
Clark v. French, 23 Me. 221, 39 AmD 
618. 

Mass.—Whittle v. Phelps, 181 Mass. 
317, 63 NE 907; Burgess Sulphite Fi- 
bre Co. v. Broomfield, 180 Mass. 283, 
62NE) 3645. Barry, V« Libbey, 166 Mass. 
112, 44 NE 124; Morse v. Sherman, 
106 Mass. 430; Middlesex Co. v. Os- 
good, 4 Gray 447. 

Mich.—Schneider v. C. H. Little Co., 
TA Mich. 35,154, NW 587. 


Mo.—Glasgow v. Nicholson, 25 Mo. 
29; Roth v. Continental Wire Co., 94 
Mo. A. 236, 68 SW 594. 


N. Y.—Gross v. Ajello, 132 App. 
Div. 25, 116 NYS 380; Salomon v. Cor- 
bett, 38 App. Div. 262, STAINS 18; 
Shindler v. Houston, 1 Den. 48 [rev 
on other grounds 1 N. Y. 261, 49 Am 
D 316]. 

Or.—Smith v. Wheeler, 7 Or. 49, 33 
AmR 698 

Pa.—Leedom v. Philips, 1 Yeates 
527; Pittsburgh Glass Co. v. Double- 
day, 2 Pa. Super. 170. 

Tex.—Slaughter v. Moore, 17 Tex. 
Ohi hs Bas CAL SW IUCR Cnc ighon ays 
Wrieht, li exs A. Civ. Cas. $638: 

Vt. Chamberlain v..Marry 23. Vit. 
265; Carpenter v. Dole, 13 Vt. 578. 


Eng.—Bloxam v. Sanders, 4 B. & 
C. 941, 10 ECL 868, 107 Reprint 1309. 


[a] Delivery held good.—Where 
defendant ordered a machine through 
an agent of the seller, who delivered 
it to the agent for defendant in ac- 
cordance with the order, and the agent 
notified defendant to come and get 
it, and he promised to do so, there 
was a sufficient delivery. Hansen v. 
Rolison, 156 Mich. 88, 120 NW 574.° 


[b] Where conditions are mutual 
and dependent, and the contract does 
not specify any place for delivery, the 
seller performs its obligation by plac- 
ing the property at the buyer’s dis- 


ete., Co., 113 


Berkey, 111 
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But the goods | buyer.°° 


So when 


set apart 


frary.°° 


posal, and he cannot be placed in de- 
fault without a tender of payment 
and deman‘d of possession by the buy- 
oo Pie one v. Flynn, 62 Or. 465, 125 
P 274, 


82. Glasgow v. Nicholson, 25 Mo. 
29; Myers v. Davis, 26 Barb. 367 [rev 
on other ‘grounds’ 220°N. oY. 4489); 
Shindler v. Houston, 1 Den. 48 [rev on 
other grounds 1N. Y. 261, 49 AmD 
316]. 


83. Hungerford v. Winnebago Tug 
Boat, etc., Co; 33 Wis. 3038. 
[a] Access of buyer.—On a sale of 


a stock of goods in a house owned by 
the buyer and to which he has access, 
if nothing remains to be done by way 
of setting them apart or separating 
them, no further delivery is neces- 
Sary. -(Grifiin=) Vow rieht, Ul lex, TA. 
Civ. Cas. § 638. 

84. Ga.—Denman y. Cherokee Iron 
Co., 56 Ga. 319. 


Mass:—Goddard .v.. Binney, 115 
Mass. 450, 15 AmR 112; Middlesex 
Co. v. Osgood, 4 Gray 447. 


Mo.—Roth v. Continental Wire Co., 
94 Mo. A. 236, 68 SW 594. 


N. Y.—Wheelock v. Tanner, 39 N. Y. 
481; Buedingen Mfg. Co. vy. Royal 
Mrust Con J0VAppy Diva 267,085 NYS 
620" atin 181s IN YS 563) meni, 7i4e NIB) 
1115 mem]; Bates v. Conkling, 10 
Wend. 389. 

S. C.—Dozier v. Johnston, 20 S. C. 
Ey 2:97 

Men evielioononee LEAonipy MOOS — OX 
Deeds, 1'Tenn. Ch. A. 400. 

Wis.—Pratt v. Peck, 70 Wis. 
36 NW 410. 
ae Ark.—Beller v. Block, 19 Ark. 

Me.—Phillips v. Moor, 71 Me. 78. 

Mass.—Jewett v. Warner, 12 Mass. 
300, 7 AmD 74. 

N. Y.—Dixon v. Buck, 42 Barb. 70; 
Shindler v. Houston, 1 Den. 48 [rev 
on other grounds 1N. Y. 261, 49 AmD 
316]. 

Pa.—Ridgway Vv. 
Works, 46 Pa. Super. 
Gycn' 

Property in possession of third per- 
son see infra § 362. 


620, 


Baizley Iron 
AON, 202  [eLt 


86. Patrick v. Meserve, 18 N. H. 
300; Jennings v. Webster, 7 Cow. (N. 
Y.) 256; Ridgway v. Baizley Iron 
Works, 46 Pa. Super. 267, 272 [cit 
Cyed!: 

87. Lambeth v. Wells, 12 Ne: 
@uias) ole 

[a] If seins remains to we 


done by the seller with regard to the } 


goods, merely pointing them out and 
surrendering dominion is not a suffi- 
cient delivery. Lambeth v. Wells, 12 
Rob.. (La.) 51. 


[55 C.J.] 365 


of a large quantity in bulk, there is no delivery until 
the portion sold is selected and appropriated to the 
But where the buyer has an option to 
choose between two brands of an article, but fails 
to exercise his option, and the seller is ready, willing, 
and able to deliver either of the brands, including 
the one ultimately selected by him for delivery, it 
is not necessary for him to segregate the articles so 
selected from the mass of which it forms a part.®? 
Selection and appropriation may be indicated by 
segregating the goods sold from the common mass 
and marking them as the property of the buyer,°? 
or by setting them apart without marking. 
been held, however, that, where the goods are to be 
delivered elsewhere, a selection and marking of the 
goods on the seller’s premises does not constitute a 
delivery,®* although there is authority to the con- 
It is not necessary that the exact quantity 


93 


It has 


88.. Reeves v. Bruening, 13 N. D. 


157, 100 NW 241. 
89. As affecting transfer of title 
see infra §§ 543-549, 562. 
Under statute of frauds see Frauds, 
Statute of §§ 282, 283. 
90. Ark,—Everett v. Clements, 9 
Ark. 478. 
Tll.— Illinois Cent. R. Co. v. Cassell, 
i WDbe Sie 
Sponge v. Kirk, 24 La. Ann. 
0. 
A i ae v. Nash, 24 Me. 
Minn.—McCormick Harvesting 
Mach. Co. v. Balfany, 78 Minn. 370, 
81 NW 10, 79 AmSR 393. 
Pa.—Haldeman v. Duncan, 51 Pa. 


ne Brock v. McCaffrey, 3 Pa. Super. 
Tex.—Lum v. Hale, (Civ, A.) 75 
SW 359. 


Ont.—Pullan v. tne 51 Ont. 
L. 386, 67 DomLR 365 


Newfoundl.—Boden v. Rogerson, 4 
Newfoundadl. Ga 


[a] Actual selection necessary.— 
A mere: agreement to measure and 
pile lumber or the employment of one 
to do so’ is not sufficient to consti- 
tute a delivery. The- lumber must 
be actually measured and_ piled. 
Everett v. Clements, 9 Ark. 478; Illi- 
eas Cent. R. Co. v. Cassell, 17 Til. 


Sle Storm save Rosenthal, 
Div. 544, 141 NYS 339. 


92. Squires v. Payne, 
TMittiva, Wieht, eter, Co,, 
39 SE 503; Jewett v. Lincoln, 14 Me. 
116, 31 AmD 36; Wells-Jones Plow 
Co. v. Deeds, 1 Tenn. Ch. A. 400. 


93. Stamps v. Bush, 8 Miss. 255; 
Dozier’ v., Johnston, / 20) (SiG. ns 207: 
Barker v. Reagan, 4 Heisk. (Tenn.) 3 
590. See Western Alfalfa Milling Co. 
v. Worthington, 31 Wyo. 82, 223 P 218 
(where a contract pr ovided for deliy- 
ery of hay on the seller’s premises, 
there was a sufficient delivery where 
the seller raised and stacked the hay 
on the land substantially in the 
agreed amount). 

94. Birmingham First Nat. Bank 
Veukeck, Od Appy Div i25 80s. 0..Niisie4 al 


[4] Contract to deliver on cars.— 
Where lumber is to be delivered on 
cars, a selection and marking of lum- 
ber in the seller’s yards is not a de- 
livery. Binghamton First Nat. Bank 
v. Peck, 61 App. Div. 258, 70 NYS 471. 

95. La Vie v. Tooze, 46 Or. 206, 79 
P 413. 

[a] Thus it has been held that, 
although a contract for the sale of a 
crop of hops specified the shipping 
station as the place for delivery, the 


156 App. 


6 Cal. 654; 
113 Ga. 681, 


| sale and delivery is complete where 


306+) foo? CL J, ] 
should be segregated to constitute such selection a 
delivery.°® But mere selection and segregation will 
not operate as delivery if in fact the conduct of the 
parties is such that no intent of the seller to surren- 
der dominion can be interred.®* 


When specific articles are sold, and they are 
marked as purchased by the buyer®® or marked and 
set aside,®® or set aside without marking,’ there is 
such an appropriation as will constitute a delivery. 
And where poles piled on a river bank are sold under 
an agreement by the seller to load them on a barge 
to be sent bythe buyer, the marking of the poles be- 
fore they are loaded is a good delivery.” But where 
the goods sold are not in the seller’s possession, but 
are ordered by him from a third person, the setting 
aside of such goods for the buyer by the third person 
is not a delivery.® ‘ 


Weighing or measuring.* In the absence of any 
agreement, weighing or measuring the goods is not 
essential to a valid delivery.® On the other hand, 
if there is an agreement to that effect, express or 
implied, a delivery is not complete until the goods 
are weighed and measured.® But this rule has been 
held applicable only to cases of constructive delivery, 
and not where the buyer has taken actual possession.* 
If it is the seller’s duty to select and weigh the goods, 
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he is relieved from such duty by the refusal of the’ 
buyer to receive and accept them.® 

[§ 360] g. Property in Possession of Buyer.® If 
at the time of the sale the property is already in the 
possession of the buyer, no formal delivery is neces- 
sary to complete the transfer and fix his liability.2° 


[§ 361] h. Property in Possession of Seller.1* 
There may be a complete delivery although the goods 
remain in the possession of the seller, if they are 
marked and set aside for the buyer,” or the pur- 
chaser assumes such control of the property as rea- 
sonably to indicate a change of ownership,?® or the 
seller’s possession is as agent?* or agister,*® or at 
the request of the buyer,7® under an agreement to 
store or care for the property,?7 especially if the 
goods have been marked as belonging to the pur- 


.chaser,1® and nothing further remains to be done by 


either party to complete the sale.® But if some- 
thing remains to be done to the goods by the seller, 
there is no delivery.?° Similarly, it does not affect 
the delivery if the goods remain in the possession of 
the seller under a contract of hiring,?1 or with per- 
mission to use them,?? or because the seller retains 
the key to the building?® in order to have access to 
goods of his own in the same building.?4 


[§ 362] i. Property in Possession of Third Per- 


[§§ 359-362) 


the parties meet at the farm on which 
the crop: was grown and there sort, 
weigh, and brand the bales, the buy- 
er paying the balance of the price, 
and the seller agreeing to haul the 
same to the station at a future time. 
- La Vie v. Tooze, 46 Or. 206, 79 P 413. 


96. Smith v. Friend, 15 Cal. 124; 
Squires v. Payne, 6 Cal. 654; Wooster 
v. Sherwood, 25 N. Y. 278. 


97. Slaughter v. Moore, 
Civ. A. 233, 42 SW 372. 


98. Bethel Steam Mill Co. v. 
Brown, 57 Me. 9, 99 AmD 572; Ander- 
son’ v. Scot, 1 Campb. 235 note, 170 
Reprint 941. 


{a] Survey of logs by a person 
mutually agreed on by the parties 
to a sale thereof, and the marking of 
the ‘logs, constitute a sufficient de- 
livery. BetheI Steam Mill Co. v. 
Brown, 57 Me. 9, 99 AmD 572. 


99. Merrill v. Parker, 24 Me. 89; 
Hall v. Richardson, 16 Md. 396, 77 
AmD 303; Brewster v. Leith, 1 Minn. 
56. 


1. Austin v. Dawson, 75 N. C. 523; 
Steiner v. Turner, 45 Pa. Super. 225. 


2. Northern Mercantile Co. v. 
Schultz, 56 Wash. 393, 105 P 850. 


8. Brock v. McCaffrey, 3 Pa. Super. 
431. 


4. As essential to passing of title 
see infra §§ 537-539. 


_ 5. Kaufman v. Stone, 25 Ark. 336; 
Burr v. Williams, 23 Ark. 244; Lebal- 
lister vy. Nash, 24 Me. 316; 
vy. Keystone [fron Co., 86 Mich. 51; 
Barker v. Reagan, 4 Heisk. (Tenn.) 
590. i 

6 Crumley v. Western Tie, etc., 
Co., 144 Mo. A. 528, 129 SW 46; Mc- 
Cready v. Wright, 12 N. Y. Super. 
571; Mowry Car, etc., Works v. Short- 
er, 8 Oh. Dec. (Reprint) 290, 7 ClncL 
Bul 32. 


Line Tex. 


7. Bogy v.’ Rhodes, 4 Greene 
(Iowa) 133. 
8. Beasley v. Lovel, 2 Oh. Dec 


(Reprint) 378, 2 WestLMonth 551. 


9. Delivery sufficient to pass title 
see infra § 559. 

Sufficiency of acceptance under stat- 
ute of frauds see Frauds, Statute of 


§ 279. 

10. Conn.—Lake  v. 
Conn, 201. 

La.—Taylor v. Freret, 9 La. Ann. 
487; Larochette v. Her Husband, 5 
Rob. 494. 

Me.—Walker v. Blake, 37 Me. 373; 
Pagers v. Patten, 18 Me. 231, 35 AmD 


Morris, 30 


Mass.—Warden — v. 
Mass. 305; Shurtleff v. Willard, 19 
Pick. 202; Macomber v. Parker, 13 
Pepe 175; Chapman vy. Searle, 3 Pick. 


Marshall, 99 


Mo.—Sexton v. Lockwood, (A.) 207 
SW 856. 


Nebr.—Hayden v. Frederickson, 59 
Nebr. 141, 80 NW 494. 


Pa.—Pressel v. Bice, 142 Pa. 2638, 
21 A 813. 


Eng.—Manton v. Moore, 7 T. R. 67, 
101 Reprint 858. 


11. Sufficiency of acceptance under 
panel y of frauds see Frauds, Statute 
fo) é 


Transfer of title see infra § 561. 
‘12. See supra § 359. , 


13. Poindexter v. Wilkes, 112 Ark. 
608, 165 SW 959; Elgin v. Barker, 106 
Ark. 482, 153 SW 598; Rayer v. 
Rice, 36 Pa. Super. 178; Mueller v. 
ape, CRexa' CivettA.) aaa ws Vow GeO) 


14. Highlander v. Fluke, 5 Mart. 
(La.) 442; Van Brunt v. Pike, 4 Gill 
(Md.) 270, 45 AmD 126. 


[a] Property in possession of 
agent of seller.—Where the property 
is in possession of an agent of the 
seller, and he is notified of the sale 
and is appointed agent of the buyer 
to forward the articles, there is a 
constructive delivery. Van Brunt v. 
Pike, 4 Gill (Md.) 270, 45 AmD 126. 
ee Bertelson v. Bower, 81 Ind. 
12. 

16. Robinson v. Berkey, 111 Iowa 
550,.82 NW 972; Wheelock v. Tan- 
ner, 39 N. Y. 481; Salomon v. Cor- 
bett, 38 App. Div. 262, 57 NYS 18. 


17. 'U. S.—Barrett v. Goddard, 2 
F. Cas. No. 1,046, 3 Mason 107, 


Ark.—Todd vy. Toll, 180 Ark. 474, 


197 SW 1179, LRA1918B 821. 


Le ae Ve Delunt,. baCale 


Ky.—Lowe v. Erleinson, 11 Ky. Op. 


. 


Mass.—Ingalls v. Herrick, 108 
Mass. 351, 11 AmR 3860; Ropes v. 
Lane, 11 Allen 591; Chapman v.- 
Searle, 3 Pick. 38. 


Mich.—Webster v. Anderson, 42 
Mich. 554, 4 NW 288, 36 AmR 452; 
Carpenter v. Graham, 42 Mich. 191, 
3 NW 974, 

Newfoundl.—Cullen  v. 
Newfoundl. 216. 


18. Barrett v. Goddard, 2-F. Cas. 
No. 1,046, 3 Mason 107; Walden v. 
Murdock, 23 Cal. 540, 883 AmD 135; 
Cartwright v. Phoenix, 7% Cal? 281: 
Daniels v. Taubenblatt, 4 La. A. (Or- 
leans) 423; Ropes v. Lane, 11 Allen 
(Mass.) 591. 


eae Means y. Williamson, 37 Me. 


20. Lambeth v. Wells, 12 Rob. 
(La.) 51 (sale of cotton to be ginned 
and baled). 


[a] Mathematical computation.— 
The fact that an inventory of the 
goods has not been footed up to as- 
certain the total amount due will not 
render the delivery incomplete if the 
price of each article has been agreed 
on. Davis v. Beason, 77 Tex. 604, 14 
SW 198. 

[b] Driving cattle to railroad.— 
If the delivery is complete at the 
place of sale, the fact that the seller 
is to drive the cattle to the railroad 
station for the buyer does not affect 
it. Burcham y. Griffith, 31 Nebr. 778, 
48 NW _ 824. See Blanton v. Lang- 
ston, 60 Tex. 149 (where the buyer 
after a delivery of cotton arranged 
with the seller to have the latter 
transport it to a gin). 

21. Blake v. Jones, 
141, 21 AmD 530; 
ter, 41 Wis. 422. 

22. Smith v. Nevitt, 1 Miss. 
12 AmD 715. 

23. Clark v. Shannon, etc., Co., 117 
Iowa 645, 91 NW 923. 


24. Davis v. Beason, 77 Tex. 604, 
14 SW 198. 


Miller, 1 
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8§ 362-364] 


son.?5 


constructive delivery.?? 


structive delivery of the animal.?4 


[§ 363] j. Transfer of Premises on Which Goods 
Located. Where a vendor of land sells at the same 
time personal property located thereon, a surrender 


25. Order on third person for 
goods pc symbclical delivery see su- 
pra § 3 

bears of title see infra § 560. 

26. Gant v. Broadway, 2 Ariz. 315, 
15 P 862; Ridgway v. Baizley Iron 
Works, 46 Pa. Super. 267; Jones v. 
Shaw, 8 Pa. Super. 487. 


27. Brown vy. McCaffrey, 40 Wkly 
NEC rCPa.)" 69: 

28. Field v. Simeo, Tt Ark. 269% 
Dixon v. Buck, 42 Barb. (CN. Y.) 70; 
Ridgway v. Baisley Iron Works, 46 
Pa. Super. 267. 


5 29. Ark.—Field v. Simcoe, 7 Ark. 
69. 

Del.—Beatty v. Parsons, 26 Del. 52, 
80 A 1063; Jones v. Davis, 8 Del. 68. 


Ill.—Hodges v. Hurd, 47 Ill. 363. 


N. D.—Harshman v. Smith, 44 N. 
D. 83, 176 NW 3. 


Eng.—Wood vy. Tassell, 6 Q. B. 234, 
51 ECL 234, 115 Reprint 90. 


[a] Illustration.—Where plaintiff 
sold defertdant a car then in posses- 
sion of a company for repairs, and 
the parties saw it when they madeé 
the trade, and notified the company’s 
manager of the trade and to deliver 
it to plaintiff, who then carried away 
its tools, he at once became its own- 
er, and ‘the company his bailee, re- 
gardless of the fact that defendant 


had agreed to pay for the repairs. 
Harshman vy. Smith, 44 N. D. 83, 176 
NW 3. 

[b] Order on pbailee.—Where chat- 


tels in the hands of a bailee are sold, 
delivery may be made by an order 
of the buyer on the bailee, making 
the latter the bailee of the buyer. 


Beatty v. Parsons, 26 Del., 52, 80 A 
L063.— 5" 

30. Ill.—Jones v. Antrim, 94 Ill. 
A. 93. 


Ind.—Avery Mfg. Co. v. Emsweller, 
31 Ind. A. 291, 67 NE 946. 

Iowa.—Aultman vy. Nilson, 112 Iowa 
634, 84 NW 692. 

Mass.—Cushing vy. Breed, 14 Allen 
376, 92 AmD 777. 

N. H.—Lane vy. Sleeper, 
209. 

N. Y.—Dixon vy. Buck, 42 Barb. 70. 

Eng.—Salter v. Woollams, 2 M. & 
G. 650, 40 ECL 789, 133 Reprint 906. 

Necessity of consent to satisfy 
sah of frauds see Frauds, Statute 
of § 28 

31. oe cases supra notes 29, 30. 
And see generally Bailments § 69. 


D'S ING gE 


32. Hodges v. Hurd, 47 Ill. 363. 
33. See statutory provisions. 
-{a] Uniform Sales Act.—(1) 


Where, under a contract for the sale 
of a business and inventoried goods, 
the sum payable by the buyer was 


When the goods are at the time of the sale in — 
the possession of a third person, actual manual de- 
livery is not necessary,?® but there must be a valid 
It is sufficient if the goods 
are pointed out and turned over to the buyer,?® and 
the third person has notice of the sale,?® and agrees 
to hold the goods for the buyer,?® in which case he 
becomes the bailee of the buyer.?4 
delivery has been held valid whether the third per- 
son consents to hold the goods for the buyer or not,*? 
in the absence of a statute to the contrary.** 
ment by the buyer for the pasturage of a horse or his 
keep in a livery stable, after his purchase, the seller 
having previously paid therefor, constitutes a con- 
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Such mode of 


Pay- 
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of possession of the land to the vendee is a sufficient 
delivery of the personalty,?® unless there is a stip- 
ulation in the contract. for a more formal delivery.*® 
So when a husband sells personal property on a farm 
to his wife and abandons the farm to her, there is a 
sufficient delivery;** and a tenant by surrendering 
possession of the leased premises to his landlord suf- 
ficiently delivers personal property thereon which 
he has. sold to the landlord.*§ 

[§ 364] k. Delivery to Carrier®°—(1) In General. 
Ordinarily, in the absence of an agreement showing 
a contrary intention,*® and subject to the qualifica- 
tions and exceptions hereinafter stated,*+ and to the 
seller’s right of stoppage in transitu in a proper 


case,*? a delivery of the goods by the seller to a car- 


made up of a named sum for the 
lease and good will and _ various 
amounts listed as the value of. spe- 
cific articles, among which were two 
hundred forty-five service batteries 
appraised at fifteen dollars each, one 
hundred four ‘of which sellers. were 
unable to deliver because they were 
in the hands of third persons at the 
time the sale was to be consummat- 
ed, it was held that, under Or. L. § 
8237 (Uniform Sales Act § 76), 
fining “goods,’ the contract was en- 
tire and called for the delivery of 
specific chattels, making applicable, 
as respects the one hundred four bat- 
teries, § 8206 (Uniform Sales Act § 
43 subd 3) requiring the seller to 
secure third persons’ acknowledg- 
ment of holding for the buyer in or- 
der to make delivery. Allen_v. Bak- 
er, 109 ‘Or2 443, 220 ‘P574." (2) Ne Y. 
Personal Prop. L. § 124 subd 3 (Uni- 
form Sales Act § 43 subd 3), provid- 
ing that the seller’s obligation is not 
fulfilled, when goods sold at the time 
of sale are in possession of a third 
person, unless the third person ac- 
knowledges to the buyer that he 
holds for the buyer, has no applica- 
tion to a sales contract for goods to 
be manufactured. Percy Kent Co, v. 
Silberstein, 200 App. Div. 52, 192 NYS 
498. (3) Under such act a ware- 
house company’s acceptance of the 
buyer’s check for storage does not, 
as a matter of law, constitute ac- 
knowledgment that goods were held 
for the buyer. Cundill v. Lewis, 245 
N. Y. 388, 157 NE 502 [rev 219 App. 
Div.-742, 219 NYS 795]. 


34. Stockwell v. Baird, 15 Del. 
420, 31 A 811; Bullard v. Wait, 16 
Gray (Mass.) 55. 


35. Hall v. Morrison, 92 Ga. 311, 
18 SE 293; Sharon v. Shaw, 2 Nev. 
289, 90 AmD 546; De Ridder v. Mc- 
Knight, 13 Johns. (N. Y.) 294. 


863°" Hall v.)) Morrison, 92) Gai \311, 
SE .293. 


37. Pearson v. Quist, 79 Iowa 54, 
44 NW 217. 


38. Pacheco v. Hunsacker, 14 Cal. 
120. 

39. Delivery to carrier: 
As transferring title see 

565-568. 

Under statute of frauds see Frauds, 

Statute of § 293. 

Shipment under c. i. f. contract see 
infra § 479. 

40. Ark.—American Jobbing As- 
soc. v. Wesson, 92 Ark. 287, 122 SW 
664. 

Colo.—Lamar Alfalfa Milling Co. 
v. Bishop, 80 Colo. 369, 250 P 689. 


Ga.—Baer v. Hooks, 40 Sep A. 425, 
149 SE 719; Morgan v. J. B. Colt Co., 
34 Ga, A. 630, 130 SE goon “Aaron Vv. 
Old Kentucky Mfg. Co., 26 Ga. A: 668, 
107 SE 78; McCook vy. Halliburton- 
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infra §8§ 


rier for shipment to the buyer is a delivery to the 
buyer,*® provided the carrier is the one designated 
by the buyer or, in the absence of such designation, 


Myers Co., 14 Ga. A. 381, 80 SE 863. 


Ill.— Peo. v. Steinhauer, 248 Ill. 46, 
93 NE 299. 


Ind.—Robbins v. Brazil Syndicate, 


etc., Co., 63 Ind. A. 455, 114 NE 707. 
Mass.—Fechteler v. Whittemore, 

205 Mass. 6, 91 NE 155. 
Mich.—Kemper-Thomas Co. v. 


Deitz, 204 Mich. 84, 169 NW 826. 


Okl.—Kuppenheimer y. Levine, 116 
OF 5059243 SP ris 22 


Tex.—Alexander v. Heidenheimer, 
(Commn. A.) 221 SW 942 [rev (Civ. 
A.) 205 SW 458]; Adkins-Polk Co. v. 
Barkley, (Tex. Civ. A.) 297 SW 757. 


Agreement to deliver at particular 
place see infra § 366. 


41. See infra text and note 52 et 
seq. See also infra §§ 366, 367. 


42. See infra §§ 889-904. 


43. U. S—Savannah Chemical Co. 
v. Grace, 293 Fed. 145 [certiorari den 
264 U. S. 590, 44 SCt 403, 68 L. ed. 
864]; In re Arctic Stores, 258 Fed. 
688; Hill Veneer Co. v. Monroe, 189 
Fed. 834; Guarantee Title, etc., Co. 
Vv. Huntingdon First Nat. Bank, 185 
Fed. 373, 107 CCA 499, 193 Fed. 52, 
113 CCA 382 [mod 179 Fed. 151]; An- 
drews v. U. S., 41 Ct. Cl. 48 [aff 207 
U.S. 229, 28 Sct 100, 52 L. ed. 185]. 


Ala.—Walls v. Decatur Fertilizer 
Co., 215 Ala. 426, 111 S214; Harp 
v. Haas-Phillips Produce Co., 205 
Ala. 573, 88 S 740; Shepherd v. Butch- 
er Tool, ete., Co., 198) Ala. 275) 73°S 
498; Green v. Lineville Drug Co., 167 
Ala. 872, 52 S 433; Pilgreen v. State, 
Wie Ada S68 Bradford v. Marbury, 
12 Ala. 520, 46 AmD 264; -Hill v. 
Gayle, 1 Ala. 275. 

Ark.—Pekin Cooperage Co. v. Wil- 
son, 148 Ark. 654, 227 SW 408; Bloom 
v. Miller, 118 Ark. 601, 176 SW 673; 
American Jobbing Assoc. Vi, Wesson, 
92 Ark. 287, 122 SW 664; Harper v. 
State, 91 Ark. 422, 121 SW U3 225 
LRANS 669, 18 AnnCas 435; Burton 
v. Baird, 44 Ark. 556; State v. Carl, 
43 Ark. 353, 51 AmR 565. 

Cal.—J. K. Armsby vy. 
Cal. 552, 70 P 669. 


Colo.—Lamar Alfalfa Milling Co, 
v. Bishop, 80 Colo. 369, 250 P 689; 
Heert v. Ridenour-Raymond Grocer 
Co., 48 Colo. 42, 108 P 968, 139 AmSR 
259; Cary v. Williams, 47 Colo. 256, 
LOW) 219 i185 7 AmSR 2105) eines 
Fruita Mercantile Co., 42 Colo. 491, 
94 P 354, 126 AmSR 172, 

Conn.— Whiting v. Farrand, 1 Conn, 
60. 

Del.—Jones v. Davis, 8 Del. 68. 


Ga.—McCullough v. Armstrong, 118 
Ga. 424, 45 SE 379; Mann vy. Glauber, 
96 Ga. 795, 22 SE 405; Falvey v. Rich- 
mond, 87 Ga. 99, 18 SE 261; Dunn v. 
State, 82 Ga. 27, 8 SE 806, 3 LRA 199; 
Watkins v. Paine, 57 Ga. 50; Baer v. 


Blum, 137 
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is one usually employed in the transportation of | goods from the place of the seller to that of the buy- 


Hooks, 40 Ga. A. 425, 149 SEH 719; 
MOrSaniVit Jobe ColtiGonn 34. Gay As 
630, 130 SE 600; Aaron v. Old Ken- 
tucky Mfg. Co., 26 Ga. A. 668, 107 SE 
78; Mills v. Kenyon Printing, etc., 
Co., 22 Ga. A. 537, 96 SE 346. 

Hawaii.—tTerr. v. Reis, 21 Hawaii 
772, 778 [cit Cyc]. 

Ida.—Hatcher v. Ferguson, 33 Ida. 
639, 198 P 680, 16 ALR 590. 

Ill.— Babbitt v. Grand Trunk West- 
ernie ©o. woo Lis 26%) L202 NE £3803 
[aff 209 Ill. A, 183]; Peo. v. Stein- 
hauer, 248 Ill. 46, 93 NE 299; Carth- 
age v. Munsell, 203 Ill. 474, 67 NE 
831; Stafford v. Walter, 67 Ill. 83; 
Diversy v. Kellogg, 44 Ill. 114, .92 
AmD 154; Monmouth Nat. Bank v. 
Shunick, 228 Ill. A. 471; Luce v. Arm- 
strone, 188 “Til. A: 248; Cannon 
Turner-Hiudnut’ €o., - 185 Ty eA. 9. 
Pittsburgh, ete., Coal Co. v. Hostler 
Coal, etc, Co., 147 Ll. A. 387; Carth- 
age v. Duvall, 105 Ill. A. 123 [aff 202 
Tll. 234, 66 NE 1099]; Munsell v. 
Carthage, 105 T1k. A. 119 faff 203 Ill. 
474, 67 NE 831]; Jones v. Peo., 99 Ill. 
A. 305; Clancey v. Peo., 99 Ill. A. 303; 
Schlesinger v. West Shore R. Co., 88 
Ill. A. 273; Des Moines, etc., R. Co. v. 
Block-Pollak Iron Co., 88 Ill. A. 79. 


Ind.—Horner v. Daily, 77 Ind. A. 
378, 1838 NE 585; Robbins v. Brazil 
Syndicate, ete., Co., 63 Ind. A, 455, 114 
NE 707; Kilmer v. Moneyweight Scale 
Co., 36 Ind. A. 568, 76 NE 271. 

Iowa.—Whitlock’ vy. Workman, 15 
Towa 351. 

Kan.—Garfieid Tp. v. Dodsworth, 9 
Kan. A. 752, 58 P 565; Julius Winkel- 
meyer Brewing Assoc. v. Nipp, 6 Kan. 
A730, 590 P 956. 

Ky.—Cogan v. Wall, 206 Ky. 89, 266 
SW 884; Sachs Shoe Co. v. Maysville 
Suit, etc, Co., 201 Ky. 239, 256 SW 
401. 

La.—Madison Paint Co. v. Police Ju- 
#y5) Sa, At 305. 


Me.—Keeling-Easter Co. v. Dun- 
ning, 113 Me.. 34, 92 A 929; State v. 
Intoxicating Liquors, 98 Me. 464, 57 
AS 798; 


Md.—Magruder v. Gage, 33 Md. 344, 
se Ame 1773 Hall v. Richardson; 16 
Md. 396, 77 AmD 303. 

Mass.—Fechteler v. Whittemore, 
205 Mass. 6, 91 NE 155 (dictum); Gar- 
field, etc., Coal Co. v. Pennsylvania 
Coal, ete., Co., 199 Mass. 22, 84 NE 
1020; Silvestri v. Missocchi, 165 Mass. 
337, 48 NE 114; Frank v. Hoey, 128 
Mass. 263; Foster v. Rockwell, 104 
Mass. 167; Abberger v. Warrin, 102 
Mass. 70; Finch v. Mansfield, 97 Mass. 
89; Fisher v. Minot, 10 Gray 260; 
Putnam vy. Tillotson, 13 Metc. 517. 


Mich.—Kemper-Thomas Co. Va 
Deitz, 204 Mich. 84, 169 NW 826; Peo. 
v. Andre, 153 Mich. 531, 117 NW 55. 

Minn.—Mobile Fruit, etc., Co. v. 
McGuire, 81 Minn. 232, 83 NW 833; 
Kessler v. Smith, 42 Minn. 494, 44 NW 
794, 

Miss.—Southern Creosoting Co. vy. 
Whitfield, 130 Miss. 476, 94 S. 452; 
Sethness Co. v. Home Ade Bottling 
Co,, 111 Miss. 151, 71 S 308; Planters’ 
Oil Mill, etc., Co. v. Falls, 29 S' 786; 
Strauss v. National Parlor Furniture 
Co., 76 Miss. 3438, 24 S 708. And see 
Chorley v.. Miles F. Bixler Co., 157 
Miss. 177, 127 S 294 (where contract 
expressly provided that delay to car- 
rier is delay to purchaser). 

Mo.—State v. Rosenberger, 212 Mo. 
648, 111 SW 509, 126 AmSR 580, 20 
LRANS 284; State v. Wingfield, 115 
Mo. 428, 22 SW 363, 37 AmSR 406; 
Comstock _ vy. Affcelter, 50 Mo. 411; 
Lewis v. Imhof, 138 Mo. A. 370, 122 
SW 329; Hunter Bros. Milling Co. v. 


Bloom’s Son Co. v. Jaa 130 Mo. A. 
122, 108 SW 1078; ole Schwab, etc., 
Co. v. Frieze, 107 Mo. A 6b 3, si SW 
1174; Gill v. Johnson-Brinkman Com- 
mission Co., 84 Mo. A. 456; Meyer 
Bros. Drug Co. v. McMahan, 50 Mo. 
IN SARS 

Mont.—Helena First Nat. Bank v. 
McAndrews, 7 Mont. 150, 14 P 763. 

Nebr.—Fruit Dispatch Co. v. Gilin- 
sky, 84 Nebr. 821, 122 NW 45 [reh den 
85 Nebr. 475, 123 NW 1018]; Butts 
v. Hensey, 73 Nebr. 421, 102 NW 1011; 
McKee v. Bainter, 52 Nebr. 604, 72 
NW 1044; Havens v. Grand Island 
Light, etc., Co., 41 Nebr. 153, 59 NW 
681. 

N. H.—Glauber Mfg. Co. v. Voter, 
70) IN.) 382; 47 A 612; Arnold, ve 
Prout, 51 IN. Hl. 587; Garland v., Lane; 
46 N. H. 245. 

N. J.—Kelsea v. Ramsey, etc., Mfg. 
Cos, 55:N.. Je Le 320; 26, A 907, 22 RA 
415. 

N. Y.—-Ledon v. Havemeyer, 121 N. 
Y. 179, 24 NE 297, 8 LRA 245; Mee 
v. McNider, 109 N. Y. 500, 17 NE 424; 
Higgins v. Murray, 73 N. Y. 252; Wil- 
cox Silver Plate Co. v. Green, 72 N. Y: 
17; Fitzhugh v. Wiman, 9 N. Y. 559; 
Deveso v. Chandler, 210 App. Div. 684, 
206 NYS 604 [aff 241 N. Y. 559, 150 
NE 554] (holding, however, that de- 
livery to carrier is special kind of de- 
livery to buyer, and does not have all 
incidents of delivery into buyer’s 
hands); White v. Schweitzer, 147 App. 
Div. 544, 132 NYS 644 [rearg den 149 
App. Div. 954, 133 NYS 1149]; Glen 
v. Whitaker, 51 Barb. 451; Seaver v. 
Lindsay Light Co., 111 Misc. 553, 182 
NYS 30 [rev on another ground 196 
App. Div. 397, 187 NYS 622 (rev on 
other grounds 233 N. Y. 273, 135 NE 
329)]; Mayer v. Beggs, 9 Misc. 352, 
29 NYS 702; Schanz v. Bramwell, 143 
NYS' 1057; Brown v. Bowe, 7 NYSt 
Seve” MEAsues Va Porter, 63) Hal) (4 
Downer v. Thompson, 2 Hill 137; Lud- 
low v. Bowne, 1 Johns. 1, 3 AmD 277. 


N. C.—Jacob Stove Works v. Boyd, 
L91IO NieC., b2s,;2oc 9 2035, depos COME 
Conve aiinball er005 Non. Go, Zou Ss 
406; Bowers v. J. B. Worth Co., 129 
N. GC. 36,.39° SE 635; Hunter v. Ran- 
dolph, 128 N. C. 91, 38 SE 288; Ober 
v. Smith, 78 INGKCer OUBs 

INE WD: 
N. D. 203, 91 NW 42. 


Oh.—Emery v. Irving Nat. Bank, 25 
Oh. St. 360, 18 AmR 299. 


Okl.—Kuppenheimer v. Levine, 116 
Okl. 50, 243 P 182; Rose v. Woldert 
Grocery Co., 54 Okl. 566, 154 BP 531. 


Or.—Allen v. Agee, 15 Or. 551, 16 
P 637, 3 AmSR 206. 

Pa.—Pittsburgh Provision, etec., Co. 
v. Cudahy Packing Co., 260 Pa. 135, 
103 A 548; Bacharach vy. Chester 
Freight Line, 133 Pa. 414, 19 A 409; 
Garbracht v. Com., 96 Pa. 449, 42 AmR 
550; Philadelphia, etc., R. Co. vy. Wire- 
man, 88 Pa. 264; Schmertz v. Dwyer, 


11 


53 Pa. 335; Meyercord Co. v..P. H. 
Butler Co., 79 Pa. Super. 473, 477 
[quot Cyc]; Schmidt v. Bader, 5 Pa. 
Dist. & Co. 746; Farmers’ Handy 


Wagon Co. v. Hamilton, 19 Pa. Dist. 


827; Rickey v. Tutelman, 19 Pa. Su- 
per. 403; Bolton v. Ackerman, 8 Pa. 
Co. 549. 


R. Ae Ds NG Littlefield, 13 R. I. 
see 
C.—J. B. Co It Co. v. Tyler, 132 
Ss. rel 511, 129 SEH 213; Oxweld Acety- 
home Co. v. Davis, 115 ‘Ss. G 426, 106 SE 
Mi 
Tenn.—Boyd v. Mosely, 2 Swan 661; 
Standard Candy Co. v. Corn, Products 
Refining Co., 2 Tenn. Civ. A. 608. 
Tex.—Alexander, v. Heidenheimer, 
(Commun. A.) 221 SW 942 [rev (Civ. 


Stanley, 132 Mo. A. 308, 111 ‘SW 869; 
Canes PP Se 


ar aos 
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A.) 205 SW 458]; Hickman v. Ald- 
ridge, (Civ, AS) 21. (Swi Gad) 34. 
Hughey Bros. vv. Gillespie, (Civ. A.) 
276 SW 322; Burton vy. Nacogdoches 
Crate, ‘ete., Co., (Civ. A.) 161 SW 25; 
Greif v. Seligman, (Civ. A.) 82 SW 
Boos 

Vt.—Murray v. Morris, 91 Vt. 541, 
102 A 99; Dame v. Flint, 64 Vt. 533, 
24 A 1051. 

Va.—Geoghegan Sons v. Arbuckle, 
139 Va. 92, 123 SE 387, 36 ALR 399. 


Wash.—National Finance Co. v. 
eee ee 117 Wash. 297, 201 P 4; Roy 
. Griffin, 26 Wash. 106, 66 P 120. 


W. Va.—Mullins v. Farris, 100 W. 
Va. 540, 131 SE 6; Continental Supply 
Co. v. Stephenson, 94 W. Va. 313, 118 
SE 537, 32 ALR 1146; Back v. Smith, 
66 W. Va. 47, 66 SE 1, 34 LRANS 293. 


Wis.—Swanke v. McCarty, 81 Wis. 
109, 51 NW 92; Ranney v. Higby, 5 
Wis. 62; Ranney v. Higby, 4 Wis. 
154. 

Eng.—Fragano v. Long, 4 B. & C. 
219,.10 ECL 551, 107 Reprint, 1040; 
Dutton v. Solomonson, 3 B. & P. 582, 
127 Reprint 314; Honeywood v. Stone, 
2 Chit. 142, 18 ECL 553; Dawes v. 
Peck, 3 Esp. 12, 170 Reprint 521, 8 
T. R. 330, 101 Reprint 1417. 

Alta.—Mayhew v. Scott Fruit Co., 8 
Alta. L. 66. 


N. S.—Taylor v. Victoria Co-op. 
Store Co., 26 N. S. 223. 


Sask.—Steine v. Korbin, 2 Sask. L. 
6, 9 WestLR 670. 


[a] Statement of rule.—Delivery 
to a carrier by the vendor is delivery 
to the vendee: First, where the ven- 
dee has designated the particular car- 
rier as the one by which the goods 
are to be shipped; second, where the 
carrier is not designated by the ven- 
dee, but the goods are delivered to the 
usual carrier employed to ship the 
goods between the two places, which 
would be a constructive delivery to 
the vendee, such as would make him 
chargeable_for the purchase price, al- 
though the goods should not be deliv- 
ered by the carrier to him; where no 
carrier has been designated by the 
vendee to receive and forward the 
goods, but a particular carrier has 
been employed in other similar cases 
by the usage of the parties to the 
transaction. Mountain Grove Grocer 
aie Ellison, 212 Mo. A. 395, 245 SW 

078. 


[b] Rule applied.—Where lambs 
were purchased to be delivered at a 
certain station f. 0. b. cars, but the 
carrier, having placed an embargo on 
shipments to the east, refused to ac- 
cept the lambs for any point other 
than Shoshone, Ida., delivery on board 
cars billed to that point without cost 
to buyers was a compliance with the 
contract. Hatcher v. Ferguson, 33 
Ida. 639, 198 P 680, 16 ALR 590. 


[c] Under contract to deliver f. o. 
b. place of Shipment, delivery to car- 
rier at such place for transportation 
to buyer is delivery to buyer. J. K. 
Armsby Co. v, Blum, 137 Cal. 552, 70 
P 669; Whitaker v. Dunlap- ~Morgan 
Co; 44 Cal. A. 140, 186 P 181; Morgan 
v. J. B. Colt Cor, 34 Ga. A. 630, 130 SE 
600; Bainbridge v. Smith, 183 Gaaeas 
790, 79 SE 1130; Hatcher v. Ferguson, 
33 Ida. 639, 198 P 680, 16 ALR 590; 
Keeling- Baster Co. v. Dunning, 113 
Me. 34, 92 A 929; Standard Casing Co. 
v. California Casing Con 283 WN. Neves 
135 NE 834; Seaver vy. Lindsay Light, 
Co, wae Misc. 553, 182 NYS 30 [rev 
on ‘another ground. 196 App. Div. 397, 
187 NYS 622 (rev on other grounds 
233 N. Y. 273, 185 NE 329)]; Hoffman 
Bros. Produce Co. v. L. V. Horn. Co., 
158 NYS 401; J.-B. Colt Co. v. Fox, 
IMS Si Geese2), 410 SE 401; Adkins-Polk 


v 
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er;4* and the fact that no bill of lading is executed*® 
and sent to the buyer*® is immaterial in the absence 
Upon delivery to the ear- 
rier, the carrier becomes the agent or bailee of the 
buyer,*® so that the seller is not liable for loss or in- 
jury to the goods in transit,*® or for delay in delivery 
by the earrier,®® without fault on his part, although 
under some circumstances the carrier may be the 


of a usage requiring it.47 


agent of both parties.*4 


Sufficiency of delivery to carrier. 
carrier, in order to constitute delivery to the buyer, 
must . made in such a manner as to charge the car- 
the voods to the 


rier with the duty of transporting 


Co. v. Barkley, (Tex. Civ. A.) 297 SW 
757; Cocke v. Big Muddy Coal, etc., 
Co., (Tex. Civ. A.) 155 SW 1019; Mur- 
may Vv. Morris, 92° Vt. 641, .102 A599: 
Geoghegan Sons v. Arbuckle, 139 Va 

92, 123 SEH 387, 36 ALR 399. 


[dad] Diversion of shipment.—(1) 
An order diverting the shipment to 
the second purchaser after rescission 
of the first purchase constituted a new 
contract, giving the last consignee the 
right to receive the goods without res- 
ervation. Baer vy. Hooks, 40 Ga. A. 
425, 149 SE 719. (2) In such case the 
diversion order accepted by the car- 
rier amounted to delivery to a new 
consignee under the rule that delivery 
to the carrier is delivery to the con- 
Signee. Baer v. Hooks, supra. (3) 
Where, on December 16 a buyer of 
raisins then in transit requested di- 
version of part of the shipment, and 
on December 19 the seller wrote and 
delivered to the terminal carrier a let- 
ter requesting such diversion, accom- 
panied by the bill of lading, the sell- 
er’s failure to present the request 
earlier, or to telegraph all of the con- 
necting carriers, did not make it lia- 
ble for the carriers’ failure to make 
the diversion, especially where the 
request was in ample time, except for 
the railroad’s oversight or mistake in 
changing the routing. Armour v. 
Wood, 202 NYS 275. 


{e] Uniform Sales Act.—(1) Un- 
der Conn. Gen. St. § 4712 (Uniform 
Sales Act § 46), declarative of the rule 
stated in the text, where defendant 
ordered books to be delivered ‘‘to any 


common carrier addressed to me. 
A agree to pay the cost of 
transportation, ” delivery to the car- 


rier was delivery to the buyer. Lew- 
is v. Scoville, 94 Conn. 79, 108 A 501. 
(2) Under such section delivery to the 
earrier of coal not yet loaded at mines 
constitutes delivery to the buyer. 
Lynn M. Ranger, Inc. v. Gildersleeve, 
106 Conn. 372, 138 A 142. (3) Where 
a buyer ordered a comptometer to be 
delivered in Wisconsin, and the order 
was subject to acceptance by an offi- 
cer of the seller in Chicago, the case 
was within Wis. St. § 1684t-46 subd 
1 (Uniform Sales Act § 46), providing 
that delivery of goods to a carrier for 
transmission to a buyer constitutes 
delivery to the buyer. Felt, etc., Mfg. 
Co. v. Northwestern Egg, etc., Co., 178 
Wis. 552, 190 NW 4381. 

44. See infra § 369; 
passim supra note 43. 

45. Baer v. Hooks, 40 Ga. A. 425, 
149 SE 719. 


46. Hunter v. Randolph, 128 N. C. 
91. 38 SE 288; Ober v. Smith, 78 N. C. 
313. 


47. 
06. 


and see cases 


Johnson vy. Stoddard, 100 Mass. 


[a] There is no rule of law which, 
in the absence of usage, obliges the 
seller of goods delivered to be carried 
on a railroad, and thence forwarded 
by steamboat, to take out an ‘‘inter- 
nal bill of lading’ and forward it to 
the purchaser at or about the time of 


[55 €. J.—24] 
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buyer, and of indemnifying him in ease of loss,?? 
and the goods must have been expressly or by nee- 
essary implication accepted by the carrier;°* if the 
carrier refuses to receive and transport, there is no 
delivery,°* especially where, upon such refusal, the 
seller takes the goods away and keeps them.°° 
such case the seller, having done all that he could in 
performance of his obligation, is not liable for fail- 


In 


ure to deliver,°® but, on the contrary, may treat the 


Delivery to a 


sending the goods. Johnson v. Stod- 
dard, 100 Mass. 306. 

48. U. S.—Savannah Chemical Co. 
v. Grace, 293 Fed. 145 [certiorari den 


264 U. S. 590, 44 SCt 4038, 68 L. ed. 
864]. 
Colo.—Cary v. Williams, 47’ Colo. 


LOO POV 2iiOe hea c Ams 219: 
Ga.—Williams v. Coleman, 117 Ga. 
393, 438 SE) 715. 
Hawaii.—tTerr. v. Reis, 21 Hawaii 
Wie, JS Vert Cyicls 
Ida.—Hatcher v. Ferguson, 33 Ida. 
639, 198 P 680, 16 ALR 590. 
La.—Pennington Grocery Co. v. 
Schmidt, 5 La. A. 434. 
Miss.—Southern Creosoting Co. v. 
Whitfield, 130 Miss. 476, 94 S 452; 
Griffin v. Edward Biler Lumber Co., 
122 Miss. 265, 84 S 225. 
Scharff v. Meyer, 133 Mo. 428, 


Oo. 
34 SW 858, 54 AmSR 672; Lewis v. 
Imhof, 1388 Mo. A. 370, 122 SW 329; 


Gill _v. Johnson-Brinkman Commn. 
Co., 84 Mo. A. 456. 
Nebr.—Neimeyer Lumber Co. v. 


Burlington, ete., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 
Nev.—West v. Humphrey, 
80, 25 P 446. 
N. J.—Kelsea v. Ramsey, etc., Mfg. 
Co., 55 N. J.-. 320, 26 A. 90%, 22 LRA 
415. 


21 Nev. 


N. C.—Bowers v. J. B. Worth Co., 
129 N.C. +36,'39) SE 1635. 


Oh.—Emery v. Irving Nat. Bank, 25 
Oh. St. 360, 18 AmR 299. 


Or;—Allen v. Agee, 15. Or. 551,16 
P 637, 3 AmMSR 206. 


Pa.—Pittsburgh Provision, ete., Co. 
v. Cudahy Packing Co., 260 Pa. 135, 
103 A 548; Meyercord Co. v. P. H. 
Butler Co., 79 Pa. Super. 4738, 477 
[quot Cyc]. 

Porto Rico.—Peo. v. Nogueras, 23 
Porto Rico 309, 312 [cit Cyc]. 

Vt.—Strong v. Dodds, 47 Vt. 348. 


Eng.—Wait v. Baker, 2 Exch. 1, 154 
Reprint 380. 


Alta.—Mayhew v. Scott Fruit Co., 8 
Alta. L. 66. 


{a] Limitation of rule.—It has 
been held that the carrier is not the 
agent of the buyer to the extent that 
the latter is liable,in the event of a 
misdelivery. Williams v. Coleman, 
117 Ga. 398, 43 SE 715. 

49. See infra § 371. 

50. Ketchum, ete., Co. v. Fitzger- 
ald Harness, etc., Co., 184 Iowa 813, 
169 NW 145; Cogan v. Wall, 206 Ky. 
89, 266 SW 884; Hoffman Bros. Prod- 
uee Co. v. TeV. Horn Co.) 158), NYS 
401; Burton vy. Nacogdoches Crate, 
ete; Co.) (Tex. Civ.-Ac) 161 SW 25: 


[a] Rule applied.—Where a con- 
tract for the sale of advertising mat- 
ter required the seller to deliver the 
same to carrier f. o. b. cars at Chi- 


‘cago, and the goods were so delivered 


in ample time to reach the buyer with- 


refusal to receive the goods as a breach of contract 
on the part of the buyer.°” 
constitute delivery to the buyer must be made in 
accordance with the terms of the contract of sale,®* 


Delivery to a carrier to 


in the time specified, it was no de- 
fense that the buyer failed to obtain 
delivery from the carrier in time, 
from inability to produce a bill of lad- 
ing. Outcault Adv. Co. v. Thornton, 
(Tex. Civ. A.) 164 SW 436. 

[b] Failure to forward bill of lad- 
ing.— Where bobsleds were ordered by 
telegram and delivered to the carrier 
which delayed delivery to the pur- 
chaser, failure to forward a bill of 
lading to the purchaser was no de- 
fense to action for’the price, where he 
would have been enabled to trace the 
goods without it. Ketchum, etce., Co. 
v. Fitzgerald Harness, etc., Co., 184 
Iowa 8138, 169 NW 145. 

[ec] Where buyer orders goods to 
be shipped to third persons, the sell- 
er complies with the contract by de- 
livery to the carrier within the stipu- 
lated time, and is entitled to recover 
the price, even though there is such 
deiay in transportation that the con- 
signees refuse to receive the goods. 
Burton v. Nacogdoches Crate, etc., Co., 
(Tex. Civ. A.) 161 SW. 25. 


Bath Smith v. Davenport, 34 Me. 
{a] Tllustration.—Where goods on 


shipboard consigned to the captain are 
sold while at sea, to be delivered to 
the purchaser or his agent at the port 
of destination, and no agent of the 
purchaser presents himself to receive 
them, the captain is deemed the agent 
of the seller in delivering, and of the 
buyer in receiving, the goods. Smith 
v. Davenport, 34 Me. 520. 

52. Ala.—Butterworth v. Cathcart, 
168 Ala. 262, 52 S 896. 


Ga.—Baer v. Hooks, 40 Ga. A. 425, 
149 SE 719. 


Ill.—Ward v. Taylor, 56 Ill. 494. 

Me.—Saunders v. Pratt, 121 Me. 333, 
117 A 95. 

Miss.—Southern Creosoting Co. v. 
Whitfield, 130 Miss. 476, 94 S 452. 

N. Y.—Miller v. Harvey, 221 N. Y. 
54, 116 NE 781. 

Okl.—Thomas L. Leedom Co. v. 
Rosser-Casebeer Furniture Co., 105 
Ok1. 278, 232 P 405. 

Rights and duties as to transporta- 
tion see infra §§ 368-371. 

53. Southern Creosoting Co. v. 
Whitfield, 130 Miss. 476, 94 S 452. 

54. Southern Creosoting Co. v. 
Whitfield, supra. 

55. Butler v. Hirzel, 35 Mise. 143, 
71 NYS 455. 

56. Griffin v. Edward Hiler Lum- 
ber Co., 122 Miss. 265, 84 S 225. 

57. Southern Creosoting Co. v. 
Whitfield, 130° Miss. 476, 94 S 452. 

58. Ark.—Bray Clothing Co. v. Mc- 
Kinney, 90 Ark. 161, 118 SW 406. 

Ga.—Baer v. Hooks, 40 Ga. A. 425, 
149 SE 719. 

La.—Lundy v. Pfeifer, 162 La. 355, 
110 S 556; California Fruit Exch. v. 
Meyer, Inc., 8 La. A. 198 [aff 166 La. 
Geom SO 1O.1s 
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such as those relating to time®® and place®® of de- 
livery, and the goods delivered must correspond in 
kind, quality, and quantity with those specified in 
the econtract,®! even though the buyer has a right of 
inspection and approval on receipt.®? 
a good delivery of the goods to the buyer, however, 
without a literal compliance with the terms of the 


contract. *? 
Notice of shipment. 


agreement.°¢4 


for.®* 


[§ 365] (2) Delivery through Intermediary. <A 
delivery by direction of the buyer to a third person 


_Me.—Keeling-Haster Co. v. 
ning, 113 Me. 34, 92 A 929; 
Cummings, 107 Me. 
LRANS 942. 

Mass.—Wheelhouse v. Parr, 141 
Mass. 593, 6 NE 787; Finn v. Clark, 
12 Allen 522. 

Mo.—Laswell v.' National Han‘dle 
Co., 147 Mo. A. 497, 126 SW 969. 


Dun- 
Arons v. 
OF ou Ameo Saxe 


N. J.—Price v. Engelke, 68 N. J. L. 
567, 53 A 698. 
Tex.—Dowell v. Brooks, (Civ. A.) 


255 SW 218; Watson v. Patrick, (Civ. 
A.) 174 SW 632. 

Wis.—Barton v. Kane, 17 Wis. 37, 
84 AmD 728. . 

[a] “The clause ‘goods delivered 
to purchaser when delivered to trans- 
portation company’ did not constitute 
that a good delivery which would not 
have been a good delivery if made 
to her [buyer] personally.’ Price v. 
Engelke, 68 N. J. L. 567, 569, 53 A 
698. 


Compliance with contract as to car- 
rier and route see infra § 369. 


59. U. S.—Stallman v. Cundill, 288 
Fed. 643. 

Ill.—Agnil Light Co. v. National 
errs Electric Works, 178 Ill. A. 

oe 


Me.—Arons v. Cummings, 107 Me. 
19, 78 A 98, 31 LRANS 942; Soper v. 
Creighton, 93 Me. 364, 45 "A 840, 74 

m 


Minn.—Ohio Confection Co. v. Hi- 
mon Mercantile Co., 154 Minn. 420, 
191 NW 910, 31 ALR 952. 

Miss.—Southern Creosoting Co. v. 
Whitfield, 130 Miss. 476, 94 S 452 
(holding that the buyer need not ac- 
cept the goods delivered to the car- 
rier after the expiration of the time 
specified in the contract of sale). 


N. Y.—Childs v. Hirsch, 202 NYS 
226. 

[a] Delivery held sufficient.—Un- 
der a contract of sale of “one thous- 
and (1,000) bags good fair Bahia co- 
coa, for September-October shipment 
from Bahia,” a delivery on any day 
during the specified period to a steam- 
ship line at Bahia, Brazil, in the ab- 
sence of bad faith, would be a suffi- 
cient delivery, the seller not being 
required to see that the goods were 


actually “on board.” Childs Ve 
Hirsch, 202 NYS 226. 
Time of: 


Delivery see supra §§ 327-349. 
Shipment by carrier generally see su- 

pra § 332. 

60. Arons v. Cummings, 107 Me. 
19, 78 A 98, 31 LRANS 942; Interna- 
tional Money Box Co. y. Southern 
Trust, ete., Co., 93 App. Div. 309, 87 
NYS 881. 


[a] Illustration.—Where the con- 
tract provided for delivery f. o. b. 


Where delivery is made to 
a carrier at the time and place designated, notice of 
shipment is unnecessary in the absence of express 
But where the contract requires no- 
tice, it must be given, and in the mode provided 
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to the buyer.®® 


There may be 


[§ 366] (3) Exceptions to Rule.*’ 
a carrier without the consent of the buyer, express 
or implied, is not a delivery to the buyer,*® and, of 
course, delivery to a carrier is not delivery to a con- 
signee in whose name an order for goods was made 
without his authority.°® 
has passed, but possession is retained by the seller 
as security for the purchase money, delivery to a 
carrier under a bill of lading to the shipper’s order, 
is not delivery to the buyer.’° 
contracts to deliver at a particular place, other than 


[§§ 364-366 


as intermediary to ship the goods is a good delivery 


Delivery to 


Where title to the goods 


So where the seller 


the place of shipment, delivery to a carrier for trans- 


New York, a delivery to a carrier for 
transportation to Baltimore without 
orders from the buyer was not a de- 
livery to the buyer. International 
Money Box ‘Co. v. Southern Trust, 
ore @oi593) Apps” Div.+309,..8%. NMS 

‘L 

Place of shipment as place of de- 
livery generally see supra §§ 322, 323. 

61. Ark.—Huddleston vy. Bernstein, 
148 Ark. 1, 228 SW 385. 

N. Y.—Reynolds v. Spencer, 92 Hun 
275, 36 NYS 750; Gutwillig v. Zuber- 
bier, 41 Hun 361; Mee v. McNider, 39 
Hun 345 [aff 109 N. Y. 500, 17 NE 
424], 

Pa.—Meyercord Co. v. P. H. Butler 
Co., 79 Pa. Super. 473, 477 [quot Cyc]; 
Meyereord Co., Ine. v. P. H. Butler 
Coy tL Pax Dist. & Cov 45: 

Wis.—Barton v. Kane, 17 Wis. 37, 
84 AmD 728. 

Eng.—vVigers v. Sanderson, [1901] 1 
K. B. 608. 

fa] Rule applied.—The seller’s de- 
livery of goods to a carrier is not de- 
livery to the buyer, where goods so 
delivered substantially differ in value 
from those ordered. Huddleston vy. 
Bernstein, 148 Ark. 1, 228 SW 385. 

[b] Proper quantity.—The agency 
of the officers of a railroad company 
to a consignee after delivery of goods 
extends only to goods rightfully 
shipped, and which belonged to such 
consignee when shipped or delivered 
for shipment. Bowers v. J. B. Worth 
Co., 129 N. C. 36, 39 SE 635. 


{c] Uniform Sales Act.—N. 
Personal Prop. L. § 127 (Uniform 
Sales Act § 46), does not make a car- 
rier the agent of a consignee of a 
shipment, so as to bind him to the 
weight of shipment, by ‘delivery to 
the consignor of a receipt certifying 
the weight to be a certain number of 
pounds, such statute providing that 
agency covers transmission of the 
merchandise only. Friedman-Wal- 
lach Co. v. Rosenau, 189 NYS 102. 


62. Mee v. McNider, 39 Hun 345 
[aff 189 N. Y. 500, 17 NE 424]. 


Inspection and approval generally 
see infra §§ 407-416. 

63. Gray v. Gannon, 6 Thomps. & 
CARIGNe Cyn) 245: 

[a] Name of consignor.—lIt is not 
essential that there shall be a literal 
compliance as to the person in whose 
name as consignor the bill of lading 
shall be issued. Gray v. Gannon, 6 
Thomps: & Cs (N. Y.) 245. 


64. Sethness Co. v. Home Ade Bot- 
thine (Coy wa SEMISSha Lol.) Ville eoOs.s 
T. J. Moss Tie Co. v. Stamp, (Mo. A.) 
25 SW (2d) 138. 

Notice of readiness to deliver see 
supra § 811. 


65. Jungmann v. Atterbury Bros., 


portation to such place is not delivery to the buyer,** 
the carrier in such case being the agent of the sell- 


249 N. Y. 119,163 NE 123. 


66. J. K. Armsby Co. v. Blum, 137 
Cal. 552, 70 P 669; Stern v. Filene, 
14 Allen (Mass.) 9. f 

67. Retention of right of disposal 
see infra § 367. 

68. Loyd v. Wight, 20 Ga. 574, 65 


AmD 636; Everett v. Parks, 62 Barb. 
(N. Y.) 9; Hague v. Porter, 3 Hill 
(N. Y.) 141; Cobb v. Arundell, 26 Wis. 


553. And see to same effect The 
paencls 9'eR.. Cas. No. 5,036,) 2) Gas 


[a] Mere order for goods, nothing 
being said as to sending them is in- 
sufficient. Loyd v. Wight, 20 Ga. 574, 
65 AmD 636. 


[b] Rule applied.i—Where it ap- 
pears that the contract was made at 
the purchaser’s place of business,’ but 
not that the parties contemplated 
shipment from some other point or by 
common carrier, and that the seller, 
without notice to, or authority from 
the purchaser, undertook to ship by 
express, delivery to the carrier does 
not constitute constructive delivery 
to the purchaser. Lindale Co-op. 
Se v. Ailey, 32 Ga. A. 30, 122 SE 


69. St. Louis Beverage Co. v. 
Planters’ Grain El., ete., Co., (Mo. A.) 
200 SW 780. 


70. EF. C. Pennington Produce Co. 
v. Browning (Tex. Commn. A.) 299 
SW 870 [aff (Civ. A.) 293 SW 935}. 

71. U.S.—Thompson v. Cincinnati, 
ete.,.R..Co., 023) BY -Cas, Nos,137950, 71 
Bond. 152. 

Ala.—Green v. Lineville Drug Co., 
167 Ala. 372, 52 S 433. 


Cal.—Judson Mfg. Co. v. Jones, 57 
Cal.. A. 176, 206 P 1016. 


Colo.—Hill v. Fruita Mercantile Co., 
42 Colo. 491, 94 P 354, 126 AmSR 172; 
Hanauer v. Bartels, 2 Colo. 514. 


Ga.—Ailey v. Lindale Co-Op. Store, 
33 Ga. A. 63, 125 SEH 717. 


Kansas.—Julius Winkelmeyer 
Brewing Assoc. v. Nipp, 6 Kan. A. 
730, 50 P 956: 

Mich.—Fifth Avenue Library Soc. 
v. Gates, 162 Mich. 667, 127 NW 714. 

Miss.—Evans-Terry Co. v. Liberty 
Mills, 127 Miss. 120, 89 S 809. 

N. J.—McNeal v. Braun, 53 N. J. L. 
617, 23 A 687, 26 AmSR 441. 


N. Y.—Standard Casing Co. v. Cali- 
fornia Casing Co., 197 App. Div. 187, 
188 NYS 358 [rev on another ground 
283 N.Y. 413% 135) NA 6834) west- 
moreland Coal Co. v. Syracuse Light- 
ing Co., 159 App. Div. 3238, 145 NYS 
420; Seaver v. Lindsay Lighting Co., 
111 Misc. 553, 182. NYS 30. [rev on 
another ground 196 App. Div. 397, 187 
NS 622 (rev on other grounds 233 

N. Y. 278, 135 NE 329)]; Murray vy. 


J. J. Nichols Mfg. Co., 11 NYS 734. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 366-367] 
er.72 | 


for.74 


[§ 367] (4) Retention of Right of Disposal. 
delivery to the carrier must be such a transfer of 
possession as will remove the goods wholly from the 
dominion of the seller,7® and such as to entitle the 
purchaser to demand the goods of the ecarrier;‘® 
consequently it is not a delivery to the buyer if the 
seller reserves the right of disposal of the goods.** 
But the seller, after an unqualified delivery to the 
carrier, cannot by subsequent. directions to the ear- 
rier prevent delivery to the consignee.7® 
to a carrier is not, ordinarily, delivery to the buyer 
where the goods are consigned to the seller’s order,’® 


Or.—Herring-Marvin Co. v. Smith, 
43 Or. 315, 72 P 704, 73 P 340. 


Pa.—Pittsburgh Provision, etc., Co. 


v. Cudahy Packing Co., 260 Pa. 135, 
103 A 548. 

Tex.—Greif v. Seligman, (Civ. A.) 
82 SW 583. 


see Va.—Bloyd v. Pollock, 27 W. Va. 


oe Nason OR a v. Burch, 2 Alta. L. 


[a] Rule applied.—A contract for 
a sale embodied in the buyer’s written 
request for a delivery of books to 
him at the town in which he lived re- 
quired actual delivery to him, and de- 
livery of the books to an express com- 
pany directed to him and receipt of 
the books by the local express agent 
was not a. delivery to the buyer. 
Fifth Avenue Library Soc. v. Gates, 
162 Mich. 667, 127 NW 714. 


{b] Effect of Uniform Sales Act.— 
Personal Prop. L. (Consol. L. ¢c 41) § 
127 subd 1, added by L. (1911) ¢ 571, 
providing that, when the seller is re- 
quired to deliver the goods to the 
buyer, delivery to the carrier, wheth- 
er named by the buyer or not, is 
deemed a delivery to the buyer, ex- 
cept as provided by § 100 rule 5, add- 
ed by L. (1911) ec 571, providing that, 
if the contract of sale requires the 
seller to deliver to the buyer, the 
property does not pass until the 
goods have been delivered to the buy- 
er, does not change the common-law 
rule that a contract requiring ‘“‘deliv- 
ery’’ to the buyer at his place of busi- 
ness is not fulfilled until such deliv- 
ery is made; and hence a showing of 
delivery to an express company as 
the seller’s agent was not a showing 
of delivery to the buyer. Hauptman 
v. Miller, 94 Misc. 266, 157 NYS 1104. 


72. Ala.—Capehart van Furman 
Farm Impl. Co., 103 Ala. 671, 16 S 
627, 49 AmSR 60. 


Cal.—Judson Mfg. Co. v. Jones, 57 
Cal. A. 176, 206 P 1016. 

Ga.—Ailey v. Lindale Co-op. Store, 
33 Ga. A. 63, 125 SE 717. 

Kan.—Julius Winkelmeyer Brewing 
Assoc. v. Nipp, 6 Kan. A. 730, 50 P 
956. 

Miss.—Evans-Terry Co. v. Liberty 
Mills, 127 Miss. 120, 89 S 809. 


N. J.—McNeal v. Braun, 53 
L. 617, 23 A 687, 26 AmMSR 441. 


N. Y.—Hauptman vy. Miller, 94 Misc. 
266, 157 NYS 1104. 


Pa.—Braddock Glass Co. v. Irwin, 
153 Pa. 440, 25 A 490. 

[a] Rule applied.—(1) As respects 
the question of delivery to a carrier 
‘as being delivery to a buyer, a rail- 
road company, by which a seller con- 
signed goods to a buyer in a named 
city, was not the buyer’s agent be- 
cause no place of delivery in such 
city was specially designated, since 
the buyer was entitled to select the 
point of delivery and give the seller 


NG de 


But such agency ceases when the goods ar- 
rive at their destination,’* or are accepted and paid 
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The 


Delivery 


notice in due time. Judson Mfg. Co. 
v. Jones, 57 Cali A. 176,206 BP 1016: 
(2) Where coal was sold to be deliv- 
ered at the buyer’s dock, anid when 
the coal was brought there in barges 
the dock was busy unloading other 
boats containing the seller’s coal, so 
that the barges could not reach the 
dock, the carrier, in tying up the 
barges on the opposite side of the 
canal, where they were lost, was act- 
ing as the servant of the seller and 
not of the buyer. Westmoreland Coal 
Co. v. Syracuse Lighting Co., 159 App. 
Div. 323, 145 NYS 420. 


73. Capehart v. Furman Farm 
Impl. Co., 103 Ala. 671, 16 S 627, 49 
AmSR 60. 

74, Hanauer v. Bartels, 2 Colo. 514; 


Lummis v. Millville Mfg. Co., 72 N. 
Jka on (Omar Tos 


75. Ward-Lewis Lumber Co. v. Ma- 
hony, 70 Cal. A. 708, 234 P 417; To- 
ledo, ete., R. Co. v. Gilvin, 81 Ill. 511; 
Western Silo Co. v. Gogerty, 187 Iowa 
1, 171 NW 176; Wenger v. Barnhart, 
55 Pa. 300. 


[a] Delivery alongside vessel.— 
Where the contract provides for de- 
livery alongside a vessel to be fur- 
nished by the purchaser delivery on 
a wharf before the vessel arrives is 
not a compliance with the contract. 
pendisn v. Newman, 1 Phila. (Pa.) 


76.  Ward-Lewis Lumber Co. v. Ma- 
hony, 70 Cal. A. 708, 234 P 417; Baer 
v. Hooks, 40 Ga. A. 425, 149 SE 719; 


Doyle v. Roth Mfg. Co., 76 Wis. 48, 
44 NW 1100. 
{a] The buyer must have the 


right to receive the goods from the |. 


carrier without reservation in order 
that delivery to the carrier may con- 
stitute delivery to the buyer. Baer 
v. Hooks, 40 Ga. A. 425, 149 SE 719. 


77. Bradford v. Marbury, 12 Ala. 
520, 46 AmD 264; Toledo, etc., R. Co. 
v. Gilvin, 81 IJ]. 511; Colles v. Lake 
Cities Electric R. Co., 22 Ind. A. 86, 


53 NE 256. 

7g. Philadelphia, etc., R. Co. v. 
Wireman, 88 Pa. 264 

79. Ga.—Redd v. Burres, 58 Ga. 
574. 


Ill.— Ward v. Taylor, 56 Ill. 494. 

Ind.—Pittsburgh, etc., R. Co. v. 
Knox, 177 Ind. 344, 98 NE 295; Sohn 
v. Jervis, 101: Ind. 578, 1 NE 73. 

Kan.—Armstrong vy. Coyne, 64 Kan. 
{5,67 POSS: 

Md.—Seaboard Air Line R. Co. v. 
Phillips, 108 Md. 285, 70 A 232. 

Mo.—Hunter Bros. Mill Co. v. Stan- 
ley, 132 Mo. A. 308, 111 SW 869. 

N. M.—Orange County Fruit Exch. 
v. Hubbell, 10 N. M. 47, 61 P 121. 

Okl.—Bower-Venus Grain Co. v. 
Smith, 84 Okl. 105, 204 P 265. 

Va.—Aultman, ete. Mach. Co. v. 
Gay, 108 Va. 647, 62 SH 946. - 

W. Va.—Back v. Smith, 66 W. Va. 


48, 44 NW 1100. 
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unless the contract so provides,®® or where the bill 
of lading is taken in the seller’s name and retained 
by him or his agent.*? 
the bill of lading in his own name is at least prima 
facie evidence that he intended to retain the jus 
disponendi,*? although it may be shown that, not- 
withstanding retention of such bill of lading, he 
intended delivery to the carrier to pass the right of 
possession to the buyer.** 
bill of lading taken out in the seller’s name is made 
dependent on payment of the purchase money,** as 
where such bill is attached to a draft on the buyer 
and sent to a bank or an agent of the seller to be 
delivered on payment of the draft,*® there is no de- 
livery of the goods to the buyer until the draft is 


The fact that the seller takes 


So where delivery of the 


47, 66 SE 1, 34 LRANS 293. 


80. Rosenberg v. F. S. Buffum Co., 
erat Ni Y¥20338, 9137 INE: 609; 


Ala.—Sears v. Martin, 145 Ala. 
66a 39 S 722 


Ark. Barry v. Armstrong, 161 Ark. 
314, 256 SW 6 


é Cal. Ward- ae Lumber Co. v. 
Mahony, 70 Cal. A. 708, 234 P 417. 


Ill.— Brown v. Max Malter Co., 184 
DEL GARG 21 


Mont.—McKelvey v. 
Mont. 602, 79 P 253. 


Tex.—Watson y. Patrick, (Civ. A.) 
174 SW 632 


Sask.—Moore Milling Co. v. Laird, 
2 Sask. L. 369. 


Cross references: 
Bill of lading: 

As symbolical delivery of goods see 
supra § 355. 

In seller’s name to be delivered on 
payment of price see infra text 
and note 84 et seq. 

Receipt for goods taken in name of 

oer see infra text and notes 95— 


Perham, 31 


82. Emery v. Irving Nat. Bank, 25 
Oh. St. 360, 18 AmR 299. 


83. Litchfield Bank vy. Elliott, 83 
Minn. 469, 86 NW 454. 


84. Doyle v. Roth Mfg. Co., 76 Wis. 
And see cases in- 


fra ae 85. 


Ga.—Erwin y. Harris, 
333° “18 SE 513. 


Ill. Brown vy. Max Malter Co., 
Til. A. 621. 


lowa.—Western Silo Co. v. Gogerty, 
187 Iowa 1, 171 NW 176 


Md.—Seaboard Air ising Rs Cosa. 
Phillips, 108 Md. 285, 70 A 232. 


Miss.—Rosenbaum v. Davis, 
Co., 111 Miss. 278, 71 S 388. 


Mo.—Zimmerman vy. T. C. Bottom 
Produce Co., (A.) 192 SW 1038; Hunt- 
er Bros. Mill Co. v. Stanley, 132 Mo. 
A. 308, 111 SW 869; Southern Lum- 
ber Co. v. Mercantile Lumber, ete., 
Co., 89 Mo. A. 141. 


Nebr.—Van Valkenburgh y. Gregg, 
45 Nebr. 654, 63 NW 949. 


Oh.—Petersburg Fire Brick, etce., 
Co. v. American Clay Mach. Co., 89 
Oh. St. 365, 106 NE 33, LRA1915B 
536; Motch, etce., Mach. Co. v. Sidney 
Mach. Tool Co., 12 Oh. A. 266, 31 O. 
CoA 2 23 


Ss. C.—Planters’ Oil Co. v. Light- 
sey, 98 S. C. 38, 81 SH 1102. 


Ont.—Vipond v. Sisco, 29 Ont. L. 
200, 4 OntWN 1498; Graham y. Laird 
Co., 20 Ont. L. 11, 14 OntWR 497, 1058. 


See Strausman v. Wolinski, 8 La. 
A. 752 (where shipment was made 
by defendants to their own order with 
draft attached, place of sale was des- 
tination, and carrier was defendant’s 
agent). 


87 Ga. 


184 


etc., 


ae, Loose talc] 
paid and he receives the bill of lading, at least where 
the circumstances show that it was the seller’s in- 
tention to retain the jus disponendi;** and this rule 
applies where the seller retains, or sends to a bank 
or other third person, a straight bill of lading to the 
buyer, to be delivered to the buyer only on payment 
of the purchase money,’’ especially where the ship- 
ment is one in interstate commeree,** and hence gov- 
erned by the federal statute providing that the holder: 
of an interstate commerce bill of lading is entitled 
to the shipment.8® The fact that the buyer accepts 
a portion of the goods consigned to the seller is not 
a waiver of delivery of the residue according to the 
terms of the contract.®° 


Indorsement of bill of lading to buyer. If the bill 
of lading, although taken out in the name of the 
seller or a person other than the buyer, is duly in- 
dorsed and tendered to the buyer, the delivery is 
good.®4 On the other hand, it has been held that 
where the seller ships the goods to his own order 
and sends the bill of lading to the buyer after in- 
dorsing thereon an order for delivery of the goods 
to the latter, there is not a sufficient delivery, unless 
such mode of delivery is consented to by the buy- 
er,°? or is established by custom;°* and that the 
buyer’s consent will not operate as a delivery where, 
owing to a loss of some of the goods, the order could 
not produce the quantity contracted for.®# 


_ Mere receipt for the goods taken from the carrier 
in the name of the seller is not a reservation of the 
right of disposal,®® unless the seller so intends. 


Removal of goods by agent of seller. Where 
goods are consigned by the seller to himself, care 
of his agent, the act of the agent in removing the 


86. Sanderson v. W. A. Banks Co., 
LGPOHS Cir. Ct.eNe Sw2%4: 


[a] Intention a question for jury 
to be determined from all the facts; Fed. 
and circumstances. Sanderson v. W.| 706, 
Av Danks ©O.,01 6 Ohi, Cir Ct, Ness: 
274. 123 SE 387. 

87. Zimmerman v. T. C. Bottom [a] 
Produce Co., (Mo. A.) 192 SW 1038; 
Neil v.' Cunningham Store Co., 149 
Mo. A. 53, 130 SW 503; National Re- 
finins, ete., ‘Co. “vi. Miller, 7 Phila, 
(Pa.) 97; Standard Candy Co. v. Corn 
a Refining Co., 2 Tenn. Civ. 
A. 5 


88. Zimmerman v. T. C. Bottom 
Produce Co., (Mo. A.) 192 SW 1038. 


89. Carmack Amendment (Act 
June 29, 1906 § 7, 34 U.S..St. at 
595 ec 3591) to the Hepburn Act (Act 
Hepr. 4, 1887 24 U. S: St. at Li: 386 
ec 104 § 20 pars 11, 12). 


90. Van Valkenburgh v. Gregg, 45 
Nebr. 654, 63 NW 949. i. 


91. Baer v, Hooks, 40 Ga. A. 425, 


tic. seaport, 


transportation. 


149 SE 719; Vittelle v. Caravetta, | Hardware Co., (Mo. A.) 285 SW 141; 
207 Ill. A. 374; Cleveland v. Heiden-| Geoghegan v. Arbuckle, 139 Va. 92, 
heimer, (Tex. Civ. A.) 44 SW 551; 123 SH 387. 


Moore Milling Co. v. Laird, 2 Sask. 
SOO: fa] 


92. Back v. Smith, 66 W. Va. 47, 
66 SE 1, 34 LRANS 293. 


93. Back v. Smith, supra. 

94. Back v. Smith, supra. 

95. Dr. A. P. Sawyer Medicine Co. | infra § 369. 
vy. Johnson, 178 Mass. 374, 59 NH 2. 
1022. 

96. Bradford v. Marbury, 12 Ala. 
520, 46 AmD 264. 

97.. Aultman, etc., Mach. Co. v. 3. 
Gay, 108 Va. 647, 62 SE 946. Co., 

98. Sufficiency of delivery to car- 


ratified. 


(Mo. 
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rier see supra § 364. 

99. Lagerloefse Trading Co.  v. 
American Paper Products Co., 291 
947 [certiorari den 263 U. S. 4. 
44 SCt 34, 
Geoghegan y. Arbuckle, 139 Va. 92, 


68 L. ed. 


Illustration.— Where a 
tract for the sale of goods to be im- 
ported from Finland fixed the price 
on the dock at an American Atlan- 
payment to be within 
thirty days from the date of inland 6 
bill of lading, it was the duty of the % 
inform the buyer 
when a Shipment was expected to ar- 
rive at the dock, and the buyer was 
obliged to be there to receive the 38. 
shipment and arrange for its inland 
Lagerloef Trading 
Co. v. American Paper Products Co., 9. 
291 Fed. 947 [certiorari den 263 : 

S. 706, 44 SCt 34, 68 L. ed. 516]. 


Clauss Shear 
Barber Supply Co., 1 Ala. A. 664, 56 
S 49; Howe Scale Co. v. Geller, etc., 


seller’s agent to 


Contract construed and held 
to authorize shipment in a pool car; 
or, at least, shipping in pool car was 
Geoghegan v. Arbuckle, 139 
Va. 92, 123 SE 387. 


Selection of carrier and route see 


Clauss Shear Co. v. Alabama 
Barber Supply Co., 1 Ala. A. 664, 56 
S 49; Howe Scale Co. v. Geller, etc., 
Hardware Co., (Mo. A.) 285 SW 141. 


Hoffman v. Wisconsin Lumber 
AL) 262) SW 445 
burgh Provision, etc., Co. v. Cudahy 
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goods from the car does not constitute a delivery to 
the buyer.®? 


[§ 368] (5) Rights and Duties as to Transporta- 
tion®*—(a) In General. The rights and duties of 
the parties in reference to the transportation and 
delivery of goods by carrier are governed by the ex- 
press or implied terms of the contract of sale.°® This 
applies to the mode of shipment, and there is no 
valid delivery where the contract calls for shipment 
by express, and the goods are shipped by freight, or 
vice versa.2. To make delivery to a carrier delivery 
to the buyer, the seller must, in the absence of any- 
thing indicating a contrary intent, deliver the goods 
to the carrier in good or merchantable condition,* 
properly prepared or packed+ and duly addressed to 
the consignee,® or directed in accordance with the 
provisions of the contract;® and if particular ship- 
ping instructions are given, the seller must comply 
with them. The fact that the buyer furnished the 
seller with boxes in which to pack the goods on some 
of the shipments, does not render him liable for fail- 
ure to furnish boxes demanded by the seller for other 
shipments, contrary to the terms of the contract. 
Where the contract provides that the seller shall 
ship f. 0. b. ears at point of shipment, the seller is 
under the duty of either loading the goods himself 
or paying the expense thereof.® 


Place unfit for delivery. Where delivery is to be 
made at a certain dock in which the buyer has rights, 
the expense of making such dock fit for delivery 
must be borne by the buyer.?° 


[§ 369] (b) Selection of Carrier and Route.'1 
Where no particular carrier or route is specified in 
the contract, the seller may ship the goods by the 
ordinary means and usual routes of carriage;1? and 


Packing Co., 260 Pa. 135, 103 A 548; 
Bull v. Robison, 10 Exch. 342, 156 
Reprint 476. 

See infra § 371. 


Runkle v. Twin City Produce 

Co., 224 Ill. A. 138; Amos James Gro- 

cery Co. v. Prichard, (Mo. A.) 297 SW 

721; Kelsea v. Ramsey, etc, Mfg. 

were 55 N. J. L. 320, 26 A 907, 22 LRA: 
oO. 


516]; 5. 
con- 


Risk of loss where goods are mis- 
directed see infra § 371. 


Woodruff v. Noyes, 15 Conn. 


7. Freeman Electric Co. v. Mac- 
Millan, 89 Cal. A, 264, 264 P 491. 
Cossins v. Hershel California 
eke Products Co., (Cal. A.) 284 P 

oo, 

Hackfeld v. Castle, 186 Cal. 53, 
198 P 1041; Southern Creosoting Co. 
v. Whitfield, 130 Miss. 476, 94 S 452; 
A. Sidney Davison Coal Co. v. Wes- 
ton, 209 App. Div. 514, 205 NYS 49 
[aff 240 N. Y. 705, 148 NE 767]. See 
Von Harten v. Nevels, (Tex. Civ. A.) 
234 SW 676 (term f. o. b. place of 
shipment did not require cotton to be 
loaded on cars in order to make a 
tender thereof by the seller, but 
merely indicating that cotton would 
be placed on car at seller’S expense). 

10. Matter of Shell Transport, 
CtCriCor a7 On abiasky. olat 

1l: Duty of buyer to designate 
carrier see supra § 305. 


12. Del.—Phcenix Lock Works v. 
Capelle Hardware Co., i4 Del. 232, 32 
ALT. 

Ga,—Farmers? Cotton) Oil Co. Ww. 
Brooke, 14 Ga. A. 778, 82 SE 372. 


Iowa.—Ketchum, etc., Co. v. Fitz- 


Co. v. Alabama 


Pitts- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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although they are shipped by a carrier which does not 
transport goods to the stipulated place, it will not 
be presumed that this was not the usual mode of 
shipment, or that there was no connecting route.** 
The fact that the seller comphes with the buyer’s re- 
quest in sending one installment of goods by a par- 
ticular carrier will not require him to so ship the 
residue, where no earrier 1s designated in the con- 
tract of sale.t* If, however, the buyer has designated 
the carrier and route by which shipment shall be 
made, there can be no valid delivery by carrier unless 
the seller ships by the designated earrier,+® from the 
designated port,'® and by the designated route,!? 
althouzh shipment by the wrong route is waived by 
accepting the goods without timely objection.'§ 
Where a contract for delivery f. 0. b. on shipping 
directions of the buyer provides that it shall be sub- 
ject to all contingencies beyond control of the par- 
ties, it is the duty of the buyer to secure necessary 
cargo space,'® but the buyer may show that he made 
bona fide efforts to perform such duty and that 
there was, for a considerable period, an embargo on 
freight of the kind contracted for.?°® 


Designated carrier having no connection with point 
of shipment. The fact that the carrier designated 
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by the buyer has no connection with the point of 
shipment will not make delivery to a different carrier 
a delivery to the buyer, where the seller does not 
notify the buyer and give him opportunity to select 
another carrier.”+ But where both parties know that 
the designated carrier does not reach the point of 
shipment, delivery to the only available carrier is a 
sufficient delivery to the buyer.?? 


Change of vessel.2* Under a contract for the sale 
of goods to be “shipped” by a designated vessel dur- 
ing a certain month, “no arrival, no sale,” and pro- 
viding that should the vessel through unforeseen cir- 
cumstances be unable to load within the designated 
time the contract should be void, it is not necessary 
that the goods be earried to their destination in the 
same vessel in which they are originally shipped.** 
So, where a contract for delivery in New York pro- 
vided that the goods should be shipped from a Turk- 
ish port in a named steamer, but there were no steam- 
ers sailing directly from such port to New York, and 
it was customary to earry goods to Liverpool and 
there transfer them to a steamer for New York, the 
buyer could not refuse to accept the goods because 
they did not arrive in the steamer in which they were 
originally shipped.?° 


‘ 


gerald Harness, etc., Co., 184 Iowa 
813, 169 NW 145; Garretson v. Sel- 
by, 37 Iowa 529, 18 AmR 14. 
Ky.—Simon v. Glenmore  Distil- 
leries Co., 169 Ky. 405, 183 SW 913. 
Me.—Hoyt v. Tapley, 121 Me. 239, 
116 -A .559. 
Md.—Magruder vy. 
344, 3 AmR 177. 
N. Y.—Rosenberg v. F. S. Buffum 
Co., 234 N. Y. 338, 137 NE 609. 


N. C.—Ober v. Smith, 73 N.-C. 313. 


Gage,. 33 Md. 


Tex.—Mobile Fruit, ete, Co. v. 
Boero, (Civ. A.) 55 SW 361 
Va.—Geoghegan v. Arbuckle, 139 


Va. 92, 123 SE 387. 


_({a] Delivery to responsible car- 
rier is generally sufficient in the ab- 
sence of directions from the buyer. 


Geoghegan v. Arbuckle, 139 Va. 92, 
123 SE 387. 

[b] Rule applied.—Where goods 
are sold ‘“‘f. o. b. cars” at the place 


of shipment, the contract is com- 
plied with by a delivery to any one 
of several common carriers in the 
city, whether the cars are on a reg- 
ularly used spur or side track, or on 
the main track, or at the depot of the 
carrier, at the point of shipment. 
Farmers’ Cotton Oil Co. v. Brooke, 14 
Ga. A. 778, 82 SE 372. 


[ce] River or railroad; construc- 
tion of contract.—Where a contract 
for the sale of whisky provided that 
shipping charges should not be more 
than forty cents per barrel, which 
was the rate by boat, and shipment 
by boat was the usual and most gen- 
eral mode in use, damages could not 
be awarded to the buyer for delay 
eaused by shipping by boat. Simon 
v. Glenmore Distilleries Co., 169 Ky. 
405, 183 SW 913. 


13. Higgins v. Murray, 73 
252, 


14. Street v. Werthan Bag, 
Co., 198 Mo. A. 336, 200 SW 739. 


15. Cal.— Freeman Electric Co. v. 
MacMillan, 89 Cal. A. 264,/264 P 491. 


Ga.—Mills v. Kenyon Pee: ete., 
Co!) 22) Ga. Av 537, 96 SH 346. 


Ky.—Woodbine Children’s Clothing 


INE SG 


ete., 


Co. v. Goldnamer, 134 Ky. 538, 121 
Sw 444, 20 AnnCas 1026. 
Mass.—Wheelhouse v. Parr, 141 
Mass. 593, 6 NE 787. 
Eng.—Bernardino Correa, Ltd. v. 


Porter, 129) Eh. Rep. N.S.) 800: 


[a] Sailing vessel or steamer.— 
A contract to ship by sailing vessel 
is not performed by shipping by 


steamer. Lefferts v. Weld, 167 Mass. 
bot, 46, NE) LOT 
[b] Under Uniform Sales Act § 


46 subd 1 (Gen. St. Suppl. [1917] § 
6015-46). providing that delivery to 
carrier, whether named by the buyer 
or not, is delivery to buyer, the in- 
ference is that if the buyer desig- 
nates the carrier, a delivery to an- 
other carrier will not be regarded 
as delivery to buyer, and where goods 
were ordered to be shipped by the 
seller to the buyer by boat, and they 
were shipped by rail, there was no 
delivery of the goods. Ohio Confec- 
tion Co. v. Eimon Mercantile Co., 154 
Minn. 420, 191 NW 910, 31 ALR 952. 


Risks of transportation by wrong 
carrier see infra § 371. 


Sales to arrive see infra § 476. 


16. Willey v. Pope, 115° Us S. 243; 
6 SCt 19, 29 L. ed. 372 [rev 9, Fed. 65, 
3 McCrary 190]; Pierson v. Crooks, 
42-Hun 571 flaft 115 N. Y. 539, 22 NE 
349, 12 AmSR 831]; Bidwell v. Over- 
ton, 26 AbbNCas 402, 13 NYS 274. 


[a] Tllustrations.—(1) A _ provi- 
sion that the goods shall be shipped 
from Glasgow is a condition preced- 
ent to the liability of the buyer, and 
a shipment from any other port in 
Scotland is a breach of the contract. 
Hilley vin Pope Llib. Ureiss 203.) 6 usCt 
19; eZee dua se ic. hhev 0. Med. (60. 13 
McCrary 190]. (2). The same rule 
applies where the contract provides 
for shipment “from Pacific Coast,” 
and the shipment is from New York. 


Heiman v. Barkley Co., Inc., 5 Mill. 
Rev. GU See dion 
U2 US==hilleyi ve )Pope, Lilo U- 


Lt. 
So lsGesCtil9, 20s eds 2: 
Ark.—Hudgins Produce Co. v. Mis- 


souri Pace R. .Co., 139 Ark) 363), 215 
SW 606. 

Cal.—Hackfeld v. Castle, 186 Cal. 
53, 198 P 1041. 

Mich.—Fleming v. Mills, 5 Mich. 
420. 

Minn.—Jones v. Schneider, 22 
Minn. 279. 


Mo.—Devine v. Meramec Portland 
Cement, etc., Co., (A.) 253 SW 444. 


N. Y.—Corning v. Colt, 5 Wend. 


253. 


Eng.—Woodroffe vy. Produce Bro- 
kers New Co., 31 Com. Cas. 54 


Can.—California Prune, ete., Grow- 


ers; Ine: Vv. Baird. b1926) aCanaouse: 
208, [1926] 1 DomLR 314. 
[a] Option as to route.—A con- 


tract prescribing a certain shipping 
route, or at buyer’s option another 
route in case the first route was dis- 
continued, meant that the contract 
was conditional upon the first route 
remaining open, but that in case it 
were discontinued the buyers might 
waive the condition if the goods 
could go forward by the other route; 
and was not merely an oytion be- 
tween routes. Hackfeld v. Castle, 
186 Cal. 53, 198 P 1041. 


[b] Shipment held in compliance 
with contract.—Woodroffe v. Produce 
Brokers New Co., 31 Com. Cas. 54. : 


[ce] Evidence held to warrant a 
finding that plaintiff had a contract 
with a railroad company, on whose 
roadbed the gravel bought from de- 
fendant was to be used, for the free 
transportation of that gravel, so as 
to be entitled to recover from de- 
fendant the freight charges plaintiff 
was required to pay to another car- 
rier over whose line the gravel was 
shipped in violation of plaintiff’s in- 


structions. Devine v. Meramec Port- 
land Cement, etc., Co., (Mo. A.) 253 
Sw 444. 


Risks of ener orenon by wrong 
route see infra § 3 


LS.) Gray ave acca, 19 Nebr. 69, 
26 NW 593; Wood v. Malone, 131 Pa. 
554, 18 A 984. 


19. Bardach Iron, ete., Co. v. Ten- 
enbaum, 136 Va. 168, 118 SE 502. 


20. Bardach Iron, ete., Co. v. Ten- 
enbaum, supra. 


21. Woodbine Children’s Clothing 
Co. v. Goldnamer, 134 Ky. 538, 121 
Sw 444, 20 AnnCas 1026. 


22. Cluley-Miller Coal 
Freund Packing, etc., Co., 
A. 274, 120 SW 658. 

23. Sales to arrive see infra § 476. 


24. Harrison v. Fortlage, 161 U. 
S. 57, 16 SCt 488, 40 L. ed. 616. 


25. Iasigi v. Rosenstein, 141 N. Y. 
414, 36 NE 509 [rev 65 Hun 591, 20 
NYS 491). 


Co. 
138 Mo: 


Ste. apo. C.5)] 

Change of route. Whether there is a sufficient per- 
formance where the vessel deviates from its route 
depends on the construction of the contract.2°® Un- 
der a contract to ship by steamer or steamers from 
a named foreign port to an American port, it is not 
necessary that the steamer which transports the 
goods should, from the inception of the voyage, have 
been continuously destined to the American port, but 
it is sufficient if the goods come from the foreign port 
in a steamer which was originally destined to a port 
other than the one designated for delivery and di- 
verted to the port of delivery while on the high 
seas.?7 


Indirect route. Where the contract provides for 
shipment during a certain month “from the works,” 
the buyer cannot justify a rejection of the goods be- 
cause they are not shipped by direct route, if prompt 
delivery is not thereby prevented.?8 

Declaring name of vessel and giving notice of time 
of clearance. Unless the contract so provides, it is 
not necessary for the seller to declare the name of 
the vessel in which the goods are to arrive,”° or give 
notice when a given vessel will clear from the port 
of departure;*® the most that the buyer is entitled 
to being a notice of the date of clearing within a 


26. El Dorado Oil 
Societe Commerciale 


Works Co. v. 
De L’Oceanie, 30. 


244 Mass. 
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rick, 288 Pa. 114, 185 A 541. 
Mann v. Eastern Sugar, etc., 
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reasonable time after the seller knows of it.°* But 
if the contract provides for a declaration of the 
vessel or vessels on which shipments are to be made, 
the seller must make a sufficient declaration.*? In 
such case, the seller may, under ordinary circum- 
stances, substitute another vessel for the one provi- 
sionally declared, if the substituted vessel carried 
goods which were shipped within the time specified,** 
and a declaration of the vessel will not prevent the 
seller from shipping a part of the goods in another 
vessel, where they are shipped within the designated 
time and no injury results to the buyer.** Where 
the time for declaring the vessel is not definitely 
fixed, it may be declared after the vessel arrives at 
its destination on presentation of a draft to the 
bank with which the buyer had arranged for pay- 
ment, accompanied by papers disclosing the name of 
the vessel.?> is 


[§ 370] (c) Duty To Furnish Means of Transpor- 
tation.2* If the goods are to be delivered to the 
buyer.at the point of shipment, it is generally his 
duty to furnish the means of transportation from 
such point.?*7 So, it has been held in some cases 
that, in the absence of anything showing a contrary 
intention, it is the duty of the buyer, under a con- 


[aff 2 Pa. Dist. & Co. 296]. 


.{a] TIllustrations.—(1) Where a 
seller of Java sugar had declared a 


182 Fed. 195, 104 CCA 561. Can 


[a] Contract construed.—Plaintiff 
contracted in writing to sell to de- 
fendant a full cargo of Tahiti copra, 
to be delivered on quay in San Fran- 
cisco “per brig Lurline now en route 
from Puget Sound to Taiohae and/or 
Papeete, what the vessel loads, esti- 
mated to be about 350 tons,” and it 
was held that such contract did not 
require that the cargo should be 
loaded at Papeete, nor that the ves- 
sel should sail from that port direct 
to San Francisco, and the fact that, 
being unable to obtain a full cargo 
there, she returned to Taiohae and 
completed loading, sailing thence for 
San Francisco, did not entitle defend- 
ant to refuse to receive the cargo on 
the ground that the vessel deviated 
from her voyage on her return; the 
copra being of the quality called for 
and delivered within a _ reasonable 
time, which was all that could be re- 
quired under the contract. El Do- 
rado Oil Works Co. v. Societe Com- 
merciale De L’Oceanie, 182 Fed. 195, 
104 CCA 561. 


27. Lamborn v. National Bank of 
Commerce, 276 U. S. 469, 48 SCt 378, 
G20 i. ed. (657,-[rev. 15 FY (2d) 473]: 
See National Bank of Commerce v. 
Lamborn, 2 F. (2d) 23, 36 ALR 509. 


“The transaction is not like the 
... common ec. i. f. contract for ship- 
ment from a foreign to an American 
port, where delivery to the ship at 
the port of lading is delivery to the 
purchaser. Nor is it like those con- 
tracts where shipment is to be made 
by a named vessel. Here, the con- 
tract was for a sale f. o. b. cars Phil- 
adelphia—and the buyer was not to 


acquire any interest in the sugar, 
legal or equitable, until so deliv- 
ered.” Lamborn v. National Bank 


of Commerce, 276 U. S. 469, 472, 48 
SCt 378, 72 L. ed. 657. 


28. Bennett v. Lewis, 
Div. 641, 209 NYS 467. 


29. Mann v. Eastern Sugar, etc., 
Co., 244.Mass. 100, 138 NE 244; 
Gambrill Mfg. Co. v. American For- 
eign Banking Corp., 194 App. Div. 
425, 185 NYS 502 [rev 113 Misc. 448, 
185 NYS 783]; Lamborn v. Kirkpat- 


212 App. 


100, 188 NE 244; 
Gambrill Mfg. Co. v. American For- 
eign Banking Corp., 194 App. Div. 
425, 185 NYS 502 [rev 113 Misc. 448, 
185 NYS 783]. 


31. Mann v. Eastern Sugar, etc., 
Co., 244 Mass. 100, 138 NE 244. 


[a] Rule applied.—Under a con- 
'tract for sugar to be shipped from 
the island of Java during July which 
provided that, if unforeseen circum- 
stances prevented the steamer there- 
after declared against the contract 
from clearing within the time spec- 
ified, and the seller should be unable 
to supply other tonnage, the buyer 
might cancel the contract on advice 
from the seller that delay had oc- 
curred, the seller was not required 
to give notice when a given steamer 
would clear, but only to give notice 
within a reasonable time after he 
knew of it. Mann v. Eastern Sugar, 
ete., Co., 244 Mass. 100, 188 NHB 244. 


32. Matthew Smith Tea, etc., Co. 
v. Lamborn, 276 Fed. 325; Mann v. 
Eastern Sugar, etce., Co., 244 Mass. 
100, 1388 NE 244. 


[a] Declaration held sufficient.— 
Under a contract for sugar to be 
shipped from the island of Java in 
July, where the seller notified the 
buyer, “with the usual reservation 
for possible érrors and corrections,” 
that the sugar had been shipped by 
a particular steamer, but, on learning 
that it did not sail during July, of- 
fered to deliver sugar from either 
of two other vessels, both of which 
sailed from Java in July, and ten- 
dered sugar from one of them, the 
court could have found that this was 
a sufficient declaration of the steamer 
in which the sugar was shipped, if 
such declaration was required by the 
contract, Mann v. Eastern Sugar, 
etc., Co., 244 Mass. 100, 1388 NE 244. 


Sales to arrive see infra § 476. 


33. Matthew Smith Tea, etc., Co. 
v. Lamborn, 10 F. (2d) 697 [certiora- 
ri den 271 U. S. 683, 46 SCt 634, 70 
L. ed. 1151); Matthew Smith Tea, 
ete., Co. v. Lamborn, 276 Fed. 325; 
J. Hungerford Smith Co. v. Lamborn, 
200 NYS 292; Wilbur v. Lamborn, 
276 Pa. 479, 120 A 478, 27 ALR 160 


steamer, and the declared steamer 
was detained during the voyage, he: 
had the right to substitute for the 
vessel declared another steamer, 
Which carried sugar of the required 
description, which had been shipped 
from Java within the time limited 
in the contract. J. Hungerford Smith 
Co. v. Lamborn, 200 NYS 292. (2) 
Under a contract for sugar, to be 
shipped by a steamer to be declared 
on later, the seller had the right 
to substitute another steamer sail- 
ing within the required time for the 
one declared on; the one declared 
on having been damaged and delayed 
for repairs. Williams Ice Cream Co. 
v. Chase Nat. Bank, 120 Misc. 301, 
199 N. Y. S. 314 [rev on other grounds 
210 App. Div. 179, 205 NYS 446]. (38) 
Under a contract for sugar, shipment 
to be made from Java by steamer 
any time during certain months, name 
of steamer to be declared later, with 
provision that, should steamer de- 
clared fail to arrive at port of desti- 
nation, sellers are relieved of respon-— 
sibility, the steamer declared, having 
on her voyage been injured and de- 
layed, the seller could then declare 
and deliver from another steamer, 
carrying the same quality of sugar, 
and leaving Java within the stipu- 
lated time, and arriving reasonably 
near the time that the vessel first 
declared would have arrived but for 
her injury, and long before she did 
arrive; and this, although the ship- 
ment tendered was diverted from its: 
original port of destination. Wilbur 
v. Lamborn, 276 Pa. 479, 120 A 478, 
Sue 160 [aff 2 Pa. Dist. & Co. 
CH ee 


34. Thornton v. Simpson, Holt N. 
P. 164, 3 ECL 72, 171 Reprint 200, 6 
Tee 556, 1 HCL 752, 128 Reprint 


35. Lamborn v. Kirkpatrick, 288 
Par P14) Web eAs 541s 


36. Freight and other expenses see. 


supra §§ 189-192. 


37. Lozes v. Segura Sugar Co., 52 
La. Ann. 1844, 28 S 249; Vredenburg 
v. Baton Rouge Sugar Co., 52 La. Ann. 
1666, 28 S 122. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number. 


f 


op 


§ 370] 


tract to deliver goods f. o. b. the point of shipment, 
to furnish the ear or vessel in which the goods shall 
be transported,*® and the same rule has been held 
in the case of a contract for delivery f. 0. b. the point 
Other authorities hold that under 
a contract for delivery f. 0. b. point of shipment, the 
seller must, where nothing else appears, provide the 
But whether the buyer 
or the seller is to provide the means of transportation 
is one of intention to be determined from all the 
terms of the contract and the circumstances sur- 
rounding the transaction,*! and, regardless of what 
rule applies, where an f. 0. b. contract is silent on 
this point, other provisions of the contract, read in 
the light of the attending circumstances and the 


of destination.®® 


means of transportation.*° 


38. U. S—uU. S. Smelting Co. v. 
American Galvanizing Co., 236 Fed. 
596; Graham v. U. S., 188 Fed. 651, 
655, 110 CCA 465 [aff 231 U. S. 474, 
34 SCt 148, 58 I. eds 319, and. cit 
Cyc]; Davis v. Alpha Portland Ce- 
ment Co., 1384 Fed. 274 [aff 142 Fed. 
74, 73 CCA 388]; Evanston Elevator, 
ete., Co. v. Castner, 133 Fed. 409; 
Baltimore, etc., R. Co. v. Steel Rail 
Supply -Co.,. 123° wed. 655.) 59 CCA 
419; Chicago Lumber Co. v. Com- 
stock, 71 Fed. 477, 18 CCA 207. 


Minn.—Duluth Superior Milling Co. 


v. American Linseed Co., 169 Minn. 
497, 212 NW 200. 
Miss.—Griffiin v. Edward  WHBiler 


Lumber Co., 122 Miss. 265, 84 S 225. 


N. Y.—Braman v. Briell-Rodgers 
Cotton Goods Co., 120 Misc. 798, 200 
NYS 558 [aff 207 App. Div. 905, 202 
NYS 918]; Dreyfus v. Raritan Chem- 
ae Works, 107 Mise. 369, 176 NYS 

Pa.—Hocking v. Hamilton, 158 Pa. 
107, 27 A 836; Kunkle v. Mitchell, 56 
Pa. 100. 

W. Va.—Wiggin v. Marsh Lum- 
DEE COl, 11s Wee VAs wl tle Din Le LO 
[eit Cyc]. 

Eng.—Forrestt v. Aramayo, 
Aspin. 134; Brandt v. Morris, e177 
Cog Ke By 784; Sutherland v. Allhusen, 
sg: PA aed DA Rep. N. S. 666. 

Alta.—Stuart v. Clarke, 11 Alta. L. 
551. 

Ont.—Pullan vy. Speizman, 51 Ont. 
L. 386, 67 DomLR 365; Howland v. 
Browns loo UU, C.7O7 os V9: 

Duty of buyer to designate ship 
see supra § 305. 

39. Marshall v. Jamieson, 42 U. 
CG. Q. B. (Ont.) 115: 

40. Ala.—Hamlen v. Rosengrant, 
211 Ala. 186, 100 S 217;. Piliott v. 
Howison, 146 Ala. 568, 40 S 1018. 


Ark.—Arkansas Rice Growers’ Co- 
op. Assoc. v. Arkadelphia Milling Co., 
168 Ark. 1167, 272 SW 848. 

. Kan.—Hurst v. Altamont Mfg. Co., 
73 Kan. 422, 85 P 551, 117 AmSR 525, 
6 LRANS 928, 9 AnnCas 549. 


N. M.—Culp v. Sandoval, 22 N. M. 
TL; 159. P 956, LRAI1I1L7A 1157. 


Wash.—Sussman v. Gustav, 109 
Wash. 459, 186 P 882; R. J. Menz 
Lumber Co. v. McNeeley, 58 Wash. 
223, 108 P 621, 28 LRANS 1007. 


Wis.—Behling v. Rock County Sug- 
ar Co., 187 Wis. 95, 203 NW 908; 
Vogt v. Shienebeck, 122 Wis. 491, 100 
NW 820, 106 AmSR 989, 67 LRA 756 
foverr in effect Boyington v. Sweeney, 
77 Wis. 55, 45 NW 938]. 


41. U. S.—Hecht v. Alfaro, 4 F. 
(2d) 255 [aff 10 F. (2d) 464]. 
Cal.—Hackfeld v. Castle, 186 Cal. 
53, 198 P 1041; U._S. Trading Corp. 
v. Newmark Grain Co., 56 Cal. A. 176, 
205 P29. 

“Ga.—-Iwai v. Hercules Powder Co., 
162 Ga. 795, 184 SE 763 [aff 34 Ga. 


SALES 


7 


tention shown. 


car.*? 


A. 14, 128 SE 774]. 


Me.—Hoyt v. Tapley, 121 Me. 239, 
1167 A559. 

N. Y.—A. Sidney Davison Coal Co. 
v. Weston, 209 App. Div. 514, 205 
NYS 49 [motion to dism app den 
239 N. Y. 682 mem, 147 NE 226 mem, 
and aff 240 N. Y. 705 mem, 148 NE 


*767 mem]. 


Alta.—Alberta El. Co. v. Vancouver 
Milling Co., 7 DomLR 392, 2 West 
Wkly 526. 


[a] Contract construed.—A _ con- 
tract requiring seller “to ship said 
potatoes in shipments equally dis- 
triouted 15 cars of both varieties dur- 
ing the month of January, 1920, and 
15 cars of both varieties during the 
month of February, 1920,’ required 
seller to furnish the cars in which 
the potatoes were to be_ shipped. 
Hoyt v. Tapley, 121 Me. 239, 116 A 
559. 


42. U. S.—Hecht v. Alfaro, 4 F. 
(2d) 255 [aff 10 F. (2d) 464]; Boeh- 
mer. Coal—Co. v.. Burton Coal. Co., 2 


KF. (2d) 526; Davis v. Alpha Port- 
land Cement Co., 134 Fed. 274 [aff 
142 Fed. 74, 73 CCA 388]. 

Cal.—U. S. Trading Corp. v. New- 
mark Grain Co., 56 Cal. A. 176, 205 
P2295 

Ill—Harman v. Washington Fuel 
Co., 228 Ill. 298, 81 NE 1017. 

Md.—Standard Scale, etce., 
Baltimore Enamel, etc., Co., 
278, 110 A 486, 9 ALR 1502. 

Miss.—Tallahatchie Lumber Co. v. 
Cecil Lumber Co., 124 Miss. 897, 87 
S 449. 

Alta.—Strong v. Heuer, 12 Alta. L. 


LOCA 
136 Md. 


173: See also Vancouver Milling, 
etc? Co. Ve GC. Ce Ranch: Coyr20) Altar 
L. 307, [1924] 2 DomLR. 569, [1924] 


2 WestWkly 150 [aff [1924] Can. S. 
C. 671, [1925] 1 DomDR 185] (hold- 
ing that a contract for delivery f. 
o. b. required seller to contract for 
cars as agent of buyer, and that 
he was not liable for nondelivery 
where carrier was unable or refused 
to supply cars). 

{a] Illustrations.—(1) Where, un- 
der a contract for the sale and ship- 
ment of coal by a coal company, which 
provided that deliveries should be 
made “f. o. b. cars’ at the mine, dur- 
ing several months the seller ob- 
tained from the railroad companies 
all cars in which shipments were 
made, and excused delays to the pur- 
chaser on the ground of shortage of 
cars, without making any claim that 
the purchaser was bound to furnish 
the same, the contract must be con- 
strued as requiring the seller, and 
not the purchaser, to furnish cars. 
American Trust, ete., Bank v. Zeig- 
ler Coal Co., 165 Fed. 34577 9 VC CA 
72. (2) A provision of contracts for 
the sale and purchase of coke, to be 
delivered “f. 0. b. open top cars 
ovens,” did not require purchaser to 
furnish cars at the ovens, where dur- 
ing the several months of perform- 


Time of furnishing; notice. 
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construction which the parties by their course of 
dealing: have placed on the contract, may impose 
the duty of providing transportation facilities on 
the seller*? or on the buyer,*? according to the in- 


Extent of duty. Where the seller assumes the duty 
of providing cars, he is bound to make every rea- 
sonable effort to carry out his agreement,*#* and a 
mere demand by him for cars,»made on the carrier’s 
local agent, does not show reasonable diligence.*® 
The seller is not an insurer, however, in respect to 
the car furnished,*® and is not liable for loss caused 
by a defect in the construction or condition of the 


Where the buyer is 


ance the cars were provided by sell- 
er with no demand on the purchaser 
for cars, and where seller was not 
a producer, but bought its coke from 
different producer Ss, and no notice was 
given purchaser from what ovens 
shipments were to be made. Produc- 
ers’ Coke Co. v. McKeefrey Iron Co., 
267 Fed. 22 [certiorari den 254 U. S. 
650, 41 SCt 147, 65 L. ed. 457]. (3) 
Where the seller provided cars for 
shipment of first installment, and at 
no time in correspondence as to de- 
lay in later installment did it as- 
sert that it was the buyer’s duty 
to furnish cars, the course of deal- 
ing amounted to a construction of 
the contract, imposing a duty on the 
seller’ to furnish cars. Standard 
Scale, etc., Co. v. Baltimore Enamel, 
ete.,, Co... 136 Md. 278). 110 A486, g 
ALR 1502. (4) Where for nine 
months during which coal was de- 
livered to a buyer cars were fur- 
nished by the seller, and the sell- 
er never called’ for cars from the 
buyer, who had no power to furnish 
any, and the contract of sale reserved 
power to the seller to equitably ap- 
portion cars on all its contracts in 
case of a shortage of cars, it was 
the seller’s duty to furnish cars. 
Delmont Gas Coal Co. v. Diamond 
Alkali Co., 275 Pa..535, 119 A 710. 


[b] Delivery f. 0. b. point of des- 
tination.— Where a contract for the 
sale of lumber provides that deliv- 
ery shall be f. o. b. point of desti- 
nation, and it is clear from the ev- 
idence that the parties construed the 
contract to require the shipper to 
furnish cars, the duty is on the Sell- 
er to procure cars for shipment of 
the lumber. Tallahatchie Lumber 
Co. v. Cecil Lumber Co., 124 Miss. 
897, 87 S 449. 

43. Mathieu v. Moore, 4 F. (2d) 
251; Hamlen v. Rosengrant, 211 Ala. 
186, 100 S 217; Harman v. Washing- 
ton Fuel Co., 228 Ill. 298, 81 NE 1017; 
St. Louis Consol. Coal Co. v. Schnei-- 


der, 163 Ill. 398, 45 NE 126; Strong 
v. Lahd, 12 Alta. L. 199. 
{a] TIllustration.—Although  ordi- 


narily a Seller’ Ss agreement to deliver 
“f. o. b. cars”? puts the burden of pro- 
curing cars on him, yet where no time 
was fixed for delivery, but correspond- 
ence showed that the seller was to 
ship on the buyer’s shipping instruc- 
tions, as buyer could from time to 
time procure cars, it was held that 
the seller was under no obligation to 
act until the buyer gave instructions 
and procured cars. Hamlen v. Rosen- 
grant, 211 Ala. 186, 100 S 217. 


44. Boehmer Coal Co. v. 
Coal Go., 2. EF. (2d) 526. 


45. Boehmer Coal Co. v. Burton 
Coal Co., supra. 


Burton 


46. Best Foods v. Mitsubishi Shoji 
Kaisha, 224 App. Div. 24, 229 NYS 
364. 

47. Best Foods vy. Mitsubishi Shoji 


Kaisha, supra. 


s 
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to furnish the vessel or car, but no definite time is 
fixed, the law implies a duty on his part to furnish 
the same within a reasonable time,** and the same 
rule applies where delivery is to commence on a 
specified date, “or as soon thereafter as vessel can. 
be ready,” it being understood that the buyer is to 
charter the vessel.42 And where the buyer has the 
right within a designated period to furnish the 
means of transportation, he may furnish them at 
any time before the expiration of such period, at 
most allowing a reasonable time for loading in ¢om- 
plianee with the contract.®°° If the goods are to be 
removed in the buyer’s cars at different times ac- 
cording to the quantity on hand ready for delivery, 
he is not bound to furnish the cars until notified by 
the seller that there are goods on hand for delivery.*+ 
So where the goods are to be loaded on a vessel char- 
tered by the buyer, the buyer is not bound to place 
the vessel at the point of shipment until notified by 
the seller of the approximate time, within the con- 
tract period, in which delivery may be expected.®” 
- Where a contract for delivery to a vessel to be fur- 
nished by the buyer provides that he shall give the 
seller a certain number of days’ notice prior to the 
arrival of the vessel, the seller is entitled to act upon 
such notice and may recover damages caused by 
failure of the vessel to arrive until long after the 
time specified in the notice.°* 


48. Bolton v. Riddle, 35 Mich. 13; | 289. 

Robbins v. Hill, (Tex. 'Civ. A.) 259 SW 62. 

ere: 63. Sedgwick v 
49. Whiting v. Gray, 27 Fla. 482 |towa 512, 6 NW 738; 


SES (20, ll RA 526: 

50. Magnolia Cotton Oil Co. v. Con- 
tinental Oil, .etc., Co., (Tex: Civ.' A.) 
183 SW 10 [rev on another ground 
(Commn. A.) 220 SW 78]. 

51. National Coal Tar Co. v. Mal- 
den, etc., Gaslight Co., 189 Mass. 234, 
75 NE 625. 

52. McGowin Lumber, etc., Co. v. 
Camp Lumber Co., 16 Ala. A. 283, 77 
S 433. 

53. -Holmes v. Stearns Lumber, 
ete., Co., 66 Fla. 259, 63 S 449. 


25, 60 A 219. 


64. 


AmSR 259. 


SALES 


Loomis v. Corbin, 29 Conn. 60. N. 


v. Buhl, 42 Mich. 86, 3 NW 269; 
mis v. Millville Mfg. Co, 71 N. J. L. 


See also infra § 610. 
Cal.—Whitaker v. Dunlap-Mor- 
gan Co, (447Cal A. 40s 186rPrrst. 


Colo.—Heert v. Ridenour-Raymond 
Grocer Co., 48 Colo. 42, 108 P 968, 139 


Del.—Jones v. Davis, 8 Del. 68. 


Ga.—McCullough v. Armstrong, 118 
Ga. 424, 45 SE 379. 


[§§ 370-371 


Excuse for delay or failure to provide cars. Where 
a contract provides that the buyer shall furnish cars, 
and the goods are not delivered at the time specified, 
the delay being due to the fault of both parties, and 
subsequently the seller notifies the buyer of his ab- 
solute refusal to deliver, the buyer is not required to 
do a useless thing by providing and tendering cars 
to receive the goods.°* Delay of the buyer in fur- 
nishing ears, due to congested railroad conditions, is 
not a breach of the contract on his part.®°° Nor can 
the buyer be put in default for failure to furnish the 
cars within the contract time where such failure is 
due to conditions for which the seller is responsi- 
ble,®=® as where the seller is not ready to perform 
within the contract time.°* 

[§ 371] (d) Risks of Transportation.°® Where a 
particular place of delivery is designated, the risk of 
transportation is generally on the seller,®® even 
though the actual transportation is by the buyer if it 
is under supervision of the seller,®° or if the buyer 
exercises ordinary care.°? But where the goods are 
to be delivered to an express company for shipment 
to the buyer’s place of business at his expense, the 
seller is not lable for damage in transit,®? nor, of 
course, does the seller bear the risk of transporta- 
tion after a complete delivery to the buyer,®* as when 
delivery to the carrier is a delivery to the buyer.®4 
The risks of transportation are on the seller where 


WORE Gy41By dj, (OS isi Ene: 


S.—Taylor v. Victoria Co-op. 
Storer Cos 26n NaS 2238 


fa] Thus if buyer requested seller 
to ship stoves in “pool car,’ and goods 
were delivered to carrier in good or- 
der to be so shipped, seller is entitled 
to recover notwithstanding condition 
of stoves when they reached destina- 
tion. Jacob Stove Works v. Boyd, 191 
INE Coron Los SET 2itoe 


[b] Deterioration in transit.—Gen- 
erally, seller of chattels for shipment 
when delivery is at initial point of 
shipment is, in the absence of an 
agreement, not responsible for dete- 
rioration in transit. Hoffman v. Wis- 
consin Lumber Co., (Mo. A.) 262 SW 


Cottingham, 54 
Iron Cliffs Co. 
Lum- 


54. Price v. Beach, 20 Pa. Super. 11l.— Maffei v. Ginocchio, 299 Ill. 254, 
291. 132 NE 518 [aff 220 Ill. A. 200]; Luce 
55. Italy Cotton Oil Co. v. South- | V- Armstrong, 188 Ill. A. 248. 
ern Cotton Oil Co., (Tex. Civ. A.) 13 Me.—Keeling-Easter Co. vy. Dun- 


SW (2d) 438. 

56. Palestine Cotton Seed Oil Co. 
VeaEcCorsicana Cotton Oil, Co, 25° Lex, 
Civ. A. 614, 61 SW 433. 

57. McGowin Lumber, etc., Co. v. 
Camp Lumber Co., 16 Ala. A. 283, 77 
S 433. 

58. Liability for loss or injury as 
dependent on whether title has passed 
see infra §§ 608-611. 

59. U. S.—Peace River Phosphate 
Co. v. Grafflin, 58 Fed. 550; Thomp- 
son v. Cincinnati, etc., R. Co., 23 F. 
Cas. No. 13,950, 1 Bond. 152. 

La.—Maillard v. Nihoul, 21 La. Ann. 
412. 

Mass.—Taylor v. 
363. 

N. J.—McNeal v. Braun, 53 N. J. L. 
617, 23 A 687, 26 AmSR 441. 

N. Y.—Murray v. J. J. Nichols Mfg. 
Co., 11 NYS 734. 

Pa.—Pittsburgh Provision, ete., Co. 
vy. Cudahy Packing Co., 260. Pa. 135, 
103 A 548; Braddock Glass Co. v. Ir- 
win, 153 Pa. 440, 25 A 490. 

60. Allis v. Voight, 90 Mich. 125, 
51 NW 190. 

61. Cushman v. Holyoke, 


Cole, 111 Mass. 


34 Me. 


ning, 113 Me. 34, 92 A 929. 


Md.—Magruder v. Gage, 33 Md. 344, 
Ss AmER Le 


Miss.—Sethness v. Home Ade Bot- 
tling Co., 111 Miss. 151, 71 S 308.- 


Mo.—Hoffman v. Wisconsin Lumber 
Co., (A.) 262 SW 414. 


N. Y.—Schanz v. Bramwell, 
NYS 1057. 


N. C.—Jacob Stove Works v. Boyd, 
191 N. C. 523, 132 SH 273. 


Okl.—Roth v. Roach, 115 Okl. 199, 
242 P 201. 

Pa.—Bolton v. Ackerman, 8 Pa. Co. 
549. 

Tex.—Rule-Jayton Cotton Oil Co. v. 
Vera Gin Co., (Tex. Civ. A.) 261 SW 
157. 

Va.—Rausch v. Graham Mfg. Corp., 
139 Va. 502, 124 SH 427, 140 Va. 445, 
126 SH 2. 

W. Va.—Vaccaro v. Farris, 92 W. 
Va. 655, 115 SE 830. 

Wis.—Gehl v. Peycke Bros. Commn. 
Co., 158 Wis. 494, 149 NW 275. 


Eng.—Richardson v. Dunn, 2 Q. B. 
218, 42 ECL, 645, 114 Reprint 85; Cal- 
cutta, etc., Steam Nav. Co. v. De Mat- 


143 


44s 


[ec] Delivery f. 0. b—(1) A seller 
required to deliver the goods f. o. b. 
schooner for transportation to a dis- 
tant point is not responsible for loss 
in the process of storing on the ves- 
sel. Keeling-Easter Co. v. Dunning, 
113 Me. 34, 92 A 9295 (2). Where 
goods are sold f. o. b. place of ship- 
ment, any loss or damage after deliv- 
ery to the carrier at such place is at 
buyer’s risk. Alberti v. Associated 
Pruit. (Co; 288 ell As dls Rothmvs 
Roach, 115 Ok]. 199, 242 P 201; Thom- 
as v. Gulf Banana Dispatch Co., (Tex. 
Civ. A.) 26 SW (2d) 665; Jayton Cot- 
ton Oil Co. v. Vera Gin Co., (Tex. Civ. 
A.) 261 SW 157. 


[dad] Evidence as to time of loss.— 
In an action for the purchase price 
of goods, which defendant claimed it 
never received, where the evidence 
showed that the boxes, on their ar- 
rival at the point of destination, con- 
tained rubbish, consisting of tele- 
phone books and newspapers of the 
eity from which they were sent, the 
jury’s finding that the substitution 
was made in such city before the 
goods reached the railroad company 
was authorized. Breslow v. Manches- 
ter, Robertson, Allison, 199 App. Div. 
457, 191 NYS 885. 


Delivery to carrier as delivery to 
buyer see supra § 364. 


ee — 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 371] 


he fails to take usual and reasonable precautions to 
secure the safe delivery of the goods,®° as by seeing 
to it that the goods are in a good or merchantable 
condition when delivered to the earrier,®® and that 
they are properly prepared and packed.°* 
will be held hable for his negligence as by shipping 
by the wrong earrier,°® by the wrong route,®® or in 
a car not designed for tranportation of goods of the 
But a seller who ships the 
goods by the wrong route is not liable for loss of the 
goods, where it is not occasioned by his neghgence 
And where perishable goods are shipped 
in a properly ventilated car, the seller is not liable 
for injury caused by the closing of the ventilator in 


character shipped.*° 


or faults 


transit. *? 


Premature shipment.” 


65. 
494. 


Ind.—Wilson vy. Western Fruit Co., 
11 Ind. A. 89, 38 NE 827. 


N. Y.—Best Foods v. Mitsubishi 
Shoji Kaisha,. 224 App. Div. 24, 229 
NYS 364; Rich v. Karp, 110 Misc. 
344, 179 NYS 583. 


Oh.—Fruit Dispatch Co. v. Sturges, 
Z2esOhn GirwOe. Go [atk co Oh. St. sor, 
78 NE 1125]. 


Eng.—Clarke v. Hutchins, 14 East 
475, 104 Reprint 683. 


[a] Rule applied.—A seller, cove- 
nanting to deliver peanut oil in a tank 
car, must use a reasonably good car 
prudently filled. Best Foods v. Mit- 
Subishi Shoji Kaisha, 224 App. Div. 24, 
229 NYS 364. 


[b] Where the car is to be loaded 
by the seller, his responsibility ends 
when he has properly loaded and de- 
livered it to the carrier. But if he 
should fail in any particular in prop- 
erly loading the car and delivering it 
to the carrier in proper condition and 
the goods are by reason thereof in- 
jured in transit, the buyer is not 
bound to receive the same, nor does 
the property in the goods pass to him 
until the obligation of the shipper is 
discharged with reasonable care and 
diligence. Wrait Dispatch  ©o.. “v. 
Sturges, 28 Oh. Cir. Ct. 65 [aff 73 Oh. 
St. 351, 78 NE.11251. 


[ec] Evidence.—Plaintiff sold a 
ear-load of fruit to defendant and 
agreed to deliver it on the car at the 
shipping point. It was held that, in 
an action to recover the contract price 
in which defendant alleged that plain- 
tiff neglected to take proper care of 
the fruit in loading it and shipping it, 
evidence of the general custom of the 
trade in handling such property was 
competent for the purpose of showing 
what was reasonably necessary under 
the circumstances. Fruit Dispatch 
Co. v. Sturges, 28 Oh. Cir. Ct. 65 [aff 
73) Oh. St. sol, 78 NEI 1125 1° 


[(d] Effect of Uniform Sales Act.— 
Auctioneer, not revealing name of 
owner or disclosing fact that goods 
were not his own, and billing goods 
in his own name, was a “‘Seller,” as 
the term is used in Personal Property 
Law § 127, as to seller’s duty in ship- 
ping for buyer; and where the auc- 
tioneer undertook, with authority 
from buyer, to make shipping ar- 
rangements, he was required to exer- 
cise the care required of any vendor 
so authorized. UG Van EDs LO) 
Misc. 344, 179 NYS 583. 

66. Meader v. Trout Brook Ice, 
etce., Co., 96 Conn. 454, 114 A 668; 
Hoffman v. Wisconsin Lumber Co., 
(Mo. A.) 262 SW 414; Pittsburgh Pro- 
vision, ete., Co. v. Cudahy Packing 


Ill—Ward v. Taylor, 56 Ill. 


If the goods are not to be 
shipped before a certain time and are shipped before 
that time and are lost, the seller must bear the loss,*+ 
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The seller 


lossit* 


destroyed.*® 


foo, Ciel ahd 


even though the goods were not destroyed until after 
they had been received by the purchaser, if their de- 
struction was not due to his fault.7° 
Misdirection or misdelivery of goods. 
are misdirected, a delivery to the carrier is not a 
good delivery, and the seller is liable for the loss of 
the goods caused thereby,*® unless such misdirection 
is shown not to have caused or contributed to the 
In the event of delivery at-the wrong place, 
the seller must bear the loss if the goods are there 


If the goods 


Sacrificing buyer’s right of indemnity against car- 
rier. In delivering goods to a carrier, the seller must 
not sacrifice the buyer’s right to claim indemnity 


against the carrier in case of loss or injury in transit, 
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Coy 2.60) Rar i35, 1037As548- 

[a] The fact authorizing buyer to 
reject goods received in bad condition 
is the fact that they were not in prop- 
er condition when delivered to the car- 
rier, and their condition at the end of 
the shipment is or may be evidence 
of their bad condition when loaded 
and delivered. Hoffman v. Wisconsin 
Lumber Co., (Mo. At) 262 SW 414 
(further holding that seller was not 
bound to furnish goods that would 
stand shipment to destination). 


67. Ala.—Butterworth v. Cathcart, 
168 Ala. 262, 52 S 896. 


Iowa.—King v. Nelson, 36 Iowa 509. 

La.—Pennington Grocery Co. v. 
Schmidt, 5 La. A. 434. 

Me.—Keeling-Haster Co. 
ning, 113 Me. 34, 92 A 929. 


N. Y.—International Battery Co. v. 
Westreich, 182 App. Div. 843, 170 NYS 
149. 

N. C.—Atlantie Fruit Distributors 
v. Foster, 169 N. C. 39, 85 SH 130. 


Pa.-—Pittsburgh Provision, etc., Co. 
v. Cudahy Packing Co., 260 Pa. 135, 
103 A 548. 

[a] Rule applied.—(1) Where the 
seller fails to exercise the precautions 
usual to the trade in shipping ba- 
nanas, and in consequence the bananas 
are rendered unmerchantable, the 
buyer is not’liable for the price. At- 
lantic Fruit Distributors v. Foster, 
169 N.C. 39, 85 SH 130° (2) A seller 
packing sugar in barrels not suitable 
for purpose is responsible for damage 
in transit due to bursting of barrels. 
Pennington Grocery Co. v. Schmidt, 5 
La. A. 434. 

[b] “Well packed.”—Where, in an 
action to recover the price of a lot of 
glass sold, defendant resisted the 
claim on the ground that it was not 
“well packed,” as ordered, it was er- 
roneous to instruct the jury that the 
term “well packed’’ means so packed 
as to bear transportation by the pro- 
posed route. King v. Nelson, 36 lowa 
509. 


68. Mills v..Kenyon Printing, etc., 
Cos 22) Gan Avo, 96 SE 846e)Mearn 
v. Richardson, 12 La. Ann. 752; St. 
John Bros. Co. v. Falkson, 237 Mass. 


v. Dun- 


399, 130 NE 51. 

69. Hudgins Produce Co. v. Mis- 
SOU EACH a OOmm 3.9) ATIC Lobo eailio 
SW 606; Fleming v. Mills, 5 Mich. 
420. 

70. Wilson v. Western Fruit Co., 
11 Ind. A. 89, 88 NE 827. 

Yala  dalikevenboey Rig aM tbemeainie 1 7(by INfS OG 
252; Mobile Fruit, etc., Co. v. Boero, 


(Tex. Civ. A.) 55 SW 361. 

[a] Effect of quarantine regula- 
tions.— Where fruit sold was shipped 
by an unusual route, which was the 


and if he does, the delivery to the carrier is not a 
delivery to the buyer, and the loss falls on the sell- 
Under this rule, where the seller in his contract 


only one to be used at the time by 
reason of quarantine restrictions, the 
buyer cannot hold the seller for dam- 
ages on that account, since, under 
Rey. St. arts 4321, 4324, the governor 
is empowered to quarantine any point 
when he has reason to believe that 
there is danger from any infectious 
disease, and every citizen is charged 
with knowledge of his quarantine 
proclamation. Mobile Fruit, etc., Co. 
v. Boero, (Tex. Civ. A.) 55 SW 361. 


72. De Stefano v. Todaro, (Tex. 
Ciy. A.) 33.SW 390. 
§ fe: Premature delivery see supra 
we: Tascott v. Rosenthal, 10 Ill. A. 


Corrigan v. Sheffield, 10 Hun (N. 
Wie) 22k 

75. Corrigan v. Sheffield, 10 Hun 
(N. Y.) 227. 


76. Finn v. Clark, 10 Allen (Mass.) 
479, 12 Allen 522. 

77. Garretson v. Selby, 87 Iowa 
529, 18 AmR 14; Carson vy. Hauk, 
(Tex. Civ. A.) 261 SW 533. 

[a] Rule applied.— Buyers of 
goods shipped in package addressed 


to wrong name, but plainly directed 


to small town, wherein they had been 
in business for long time, there being: 
no other firm of name similar to that 
on package, were liable for price of 
goods, which were lost in transit. 
Carson v. Hauk,! (lex) Civ, Al) 261 
SW 533. 


78. Buie v. Browne, 28 N. C. 404. 


79. Ala.—Butterworth v. Cathcart, 
168 Ala. 262, 52 S 896. 


Me.—Saunders v. Pratt, 121 Me. 333, 
TETAS: OIDs 


Mo.——_Lewis ee Imhof, 138 Mo. A. 
370, 122 SW 32 


N. a ped v. Harvey, -221 N. Y. 
54, 116 NE 781. 


Okl.—Thomas L. Leedom Co. v. 
Rosser-Casebeer Furniture Co., 105 
Okl. 278, 232 P 405. 


[a] Limiting carrier’s liability. 
A seller who, without receiving spe- 
cific instructions as to shipment, ships 
the goods by express addressed to the 
buyer must show either express or 
implied authority to enter into a con- 
tract with the carrier, limiting its lia- 
bility in case of loss, and such au- 
thorty is not implied from the mere 
direction of a new customer to ship 
by express. Lewis vy. Imhof, 138 Mo. 
A. 370, 122 SW 329. 


[b] Delivery by seller to carrier 
“at owner’s risk,” thereby depriving 
buyer of a claim against carrier in 
case of loss or damage in transit, does 
not constitute delivery to the buyer, 
unless such mode of shipment was 
authorized by buyer. Saunders v. 
Pratt, 121 Me. 333, 117 A 95, 
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with the carrier undervalues the goods without the 
knowledge or consent of the buyer, thereby limiting 
the earrier’s liability, the risk of loss in transit falls 
But he is not liable for accepting a 
bill of lading restricting the liability of the carrier if 
that was the only way the carrier would accept the 


on the seller.’® 


goods.*1 
Failure to insure.®? 


icies.*° 


80. Miller v. Harvey, 221 N. Y. 54, 
116 NE 781; Thomas L. Leedom Co. v. 
Rosser-Casebeer Furniture Co., 105 
Okl, 28. 2382 2. 405: 


{a] Uniform Sales Act § 46 subd 
2 (Personal Prop. L. § 127 subd 2) 
requiring the seller of goods to make 
a reasonable contract with the carrier 
(1) is declaratory of the common law, 
and a buyer may refuse to treat a 
delivery to an express company as a 
delivery to himself, where under the 
contract of carriage he could recover 
only one-half of their value if de- 
stroyed or lost. Miller v. Harvey, 83 
Misc. 59, 144 NYS 624 [aff 165 App. 
Div. 909, 150 NYS 1097 (aff 221 N. Y. 
54, 116 NE 781)]. ~(2) A general cus- 
tom among merchants and shippers 
not to place a valuation upon mer- 
chandise sent by express will not 
make a delivery under those circum- 
stances a delivery. to the buyer un- 
der the Uniform Sales Act, where the 
buyer under the contract of shipment 
can recover only one-half of the value 
of the goods if lost or destroyed. 
Miller vy. Harvey, supra. (3) The sell- 
er was not entitled to pay for a sec- 
ond shipment made after loss of a 
shipment for which the buyer had 
paid advance. Miller v. Harvey, 221 
N. Y. 54, 116 NE 781, LRAI1917F 559. 


81. Stafford v. Walter, 67 Ill. 83; 
Gordon v. Ward, 16 Mich. 360. 

82. C. i. f. contracts see infra § 
479 

83. Ark.—Walsh y. Frank, 19 Ark. 
270. 


Mich.—Blodgett v. Foster, 120 Mich. 
392, 79 NW 625. 


Pa.—New York ‘Tartar 
French, 154 Pa. 273, 26 A 425. ; 

Wis.—Ranney v. Higby, 4 Wis. 154 
(holding further that the duty to in- 
sure may be imposed by custom of the 
trade). 


Eng.—Hickox v. Adams, 
Rep. N. S. 404. 

[a] Amount of insurance.—Where 
the contract provides for insurance, 
the contract price should be regarded 
as the value for insurance purposes. 
Blodgett v. Foster, 120 Mich. 392, 79 
NW 625. 

[b] Form of policy.—Where the 
goods sold constitute but part of the 
eargo, an insurance on the whole car- 
go “free from particular average” is 
not proper insurance. Hickox v. 
Adams, 34 L.-T. Rep. N. S. 404. 

84. Room v. Large, 1 Pr. Edw. Isl. 
310. 

[a] Tllustration.—Where the buy- 
er ordered the seller to “insure and 
ship” him certain goods, and seller in- 
sured the goods and shipped them, but 
they were placed, without his knowl- 
edge, on deck where the policy would 
not cover them, and they were lost, 
the buyer was not liable for the price. 
Spies i Si EES A a el 


Conia: 


Gy ta! peel bP 


Where the seller is instructed 
by the buyer to insure the goods, he will be lable if 
he fails to do so,** or procures insurance which does 
not cover the goods,** but he is not liable for failure 
to insure the goods in the absence of instructions.*®® 
And if the seller agrees to assign to the buyer insur- 
ance policies on the goods, he must assign valid pol- 
Under some statutes, it is the duty of the 
seller to give the buyer such notice as will enable 
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[§§ 371-872 


the latter to procure insurance on the goods.** 


Stipulations as to risks. Irrespective of what con- 
stitutes delivery, the buyer may expressly agree to 
take upon himself all risks and danger of transpor- 
tation,®® and where goods are shipped f. o. b. ship- 
ping point at the buyer’s risk, the seller is not liable 


for loss by deterioration after receipt of the goods 


by the carrier.®® 


Room v. Large, 1 Pr. Edw. Isl. 310. 
85. Western Grocer Co. v. New 
York Oversea Co., 28 F. (2d) 518; 
Bartlett v. Jewett, 98 Ind. 206; Acme 
Burlap Bag Co. v. Hardin Bag Co., 1 


La. A. 379; Hanan v. Bowles, 25 La. 
Ann. 453. 
86. Cantiere Meccanico Brindisino 


v. Janson, 12 Aspin. 186 [aff 17 Com. 
CAS382)]. 


87. See cases infra this note. 


[a] In England (1) Sale of Goods 
Act. (4:893).1(56 & 57 WVict..c 71).§ 32 
subd 3, providing that, unless other- 
wise agreed, where transportation of 
goods sold involves sea transit, seller 
must give buyer such notice as will 
enable him to insure them during 
their sea transit, and that if he fails 
to do so the goods shall be at his risk 
during the voyage, applies to a con- 
tract for safe f.o. b. Wimble v. Ros- 
enberg, [1913] 3 K. B. 743; Northern 
Steel, etc., Co. v. Batt, 33 T. L. R. 516. 
(2) But the seller is not liable for fail- 
ure to give such notice where the buy- 
er had sufficeint knowledge of the 
facts to enable him to insure. Wim- 
ble v. Rosenberg, [1913] 3 K. B. 743; 
Northern Steel, ete., Co. v. Batt, 33 T. 
Linktanoal Ow 


83.) Castico. vy, Pelayviord, si GR-ind 
Exch. 98. 
Stipulations excusing default or 


delay generally see infra §§ 455-458. 

89. Staiti v. Laudisi, 220 App. Div. 
645, 222 NYS 331. 

90. Richardson v. Dunn, 2 Q. B. 
218, 42 ECL 645, 114 Reprint 85. 

91, U. S.—-El Dorado Oil Works 
CO ava Societe Commerciale De 
L’Oceanie, 182 Fed. 195, 104 CCA 561. 


Ala.—Alabama Broom, etc., Co. v. 
Nashville Broom, etec., Co., 208 Ala. 
222, 94 S 83; Vinegar Bend Lumber 
Co. v. Soule Steam Feed Works, 182 
Ala, 146, 62 S 279. 


Ariz.—Valentine v. Shepherd, 19 
Ariz. 241, 168 P 643. 
Cal.—Brandenstein v. Jackling, 99 


Cal. A. 438, 278 P- 880. : 

Fla.—Southern Colonization Co. v. 
Derfler, 73 Fla, 924, 75 S 790, LRA 
1917F 744. 

Ill_—Fuchs, etc., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 NE 723. 

La.—Wellington-Stone Co. Vv. 
Thomas, 11 La. A, 242, 123 S 410; 
Thomas v. Baton Rouge Coal, ete., 
Co., 7 La. A. 2381. 

Me.—Smith, ete., Co. v. Harris, 126 
Me. 308, 138 A 389. 

Mass.—Corbett_ v. 
Mass. 391, 161 NE 415. 

Mich.—Godkin v. Weber, 154 Mich. 
207, 114 NW 924, 117 NW 628, 20 
LRANS 498. 

Mo.—Ungerer Vv. Louis Maull 
Cheese, ete., Co., 155 Mo. A. 95, 134 


Freedman, 263 


Waiver of objections. Shipment of a part of the 
goods on a vessel incapable of carrying the full quan- 
tity contracted for is waived by failure of the buyer 
to object until after the goods are lost at sea.°° 


[§ 372] 9. Conformity of Goods Delivered to Con- 
tract Requirements Generally. The goods delivered 
must comply with the requirements of the contract®* 


SW 56. % 


N. H.—Tamkin v. Nelson-Dowling 
Coal Co., 82 N. H. 96, 130 A 26. 


N. Y.—White v. Corbin, 86 
216. 

Okl.—Hurley v. Johnson Oil Refin- 
ing Co., 118 Okl. 26, 246 P 488; Hmer- 
son-Brantingham Impl. Co. v. Ware, 
id ORM 294-114, Ph L066 a Brownie 
Davidson, 42 Okl. 598, 142 P 387. 


Tex.—Dalton Adding Mach. Sales 
Co. v. Valley Motor Co., (Civ. A.) 299 
SW 928. 


Utah.—Stringfellow v.  Botterill 
Auto Co.; 63 Utah 56, 221 P 861, 34 
ALR 533. 


[a] Where an article is sold ac- 
cording to a particular description, 
the seller must deliver an article an- 
Sswering to such description. Tam- 
kin v. Nelson-Dowling Coal Co., 82 
N. H. 96, 130 A 26; Hurley Gasoline 
Co. v. Johnson Oil Refining Co., 118 
Okl. 26, 246 P 438; W. T. Ferguson 
Lumber Co. v. Hiawatha Lumber 
Cos 7105 OKI, (193;,.232 Pi 6U-s bowen 
Venus Grain Co. v. Norman Milling, 
ete; €o.; 86; ORI., 152.5207 (P8297 2 ms 
erson-Brantingham Impl. Co. Vis 
Ware, 71 Okl. 19, 174 P 1066; United 
Iron Works Co. v. Henryetta Coal, 
etc., Co., 62 Okl. 99, 162 P 209; Brown 
v. Davidson, 42 Okl: 598, 142 P 387. 


[b] Mfllustrations.—(1) Where a 
contract of sale of a car calied for a 
1922 miodel, the buyer was entitled to 
the car he contracted .to buy, and 
not a 1921 model. Stringfellow v. 
Botterill Auto Co., 63 ‘Utah 56, 221 
P 861, 34 ALR 5330—(@) Wiherera 
contract provided for the sale of cer- 
tain lumber, less what mill culls 
there might be among it, at a certain 
price per one thousand, there was no 
sale of the culls, so that whatever 
culls were shipped the buyer was en- 
titled to reject.’ Godkin v. Weber, 
154 Mich. 207, 114 NW 924, 117 NW 
628, 20 LRANS 498. 


[c] Sale of set of books.—Where 
defendant agreed to purchase of 
plaintiff a work in twelve volumes, 
and to pay for each volume as deliy- 
ered, and plaintiff agreed to publish 
a sketch and portrait of defendant, 
plaintiff could recover for eleven vol- 
umes delivered, although no sketch 
or portrait had been published; as 
the twelfth volume, not then pub- 
lished, might contain them. White 
v. Corbin, 86 NYS 216. 


{d] Contract held not vioclatea.— 
E1 Dorado Oil Works Co. v. Societe 


NYS 


Commerciale de L’Oceanie, 182 Fed. 
195, 104 CCA, 562: 
[e] Construction of contract.— 


(1) A contract to sell five hundred 
head more or less of cattle, including 
“all cattle with the 14 on left loin 
and hip and LEC on left side from 
shoulder to hip,’ did not include cat- 
tle branded only with one or the oth- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 372] 


as to quantity,®* quality or condition,®* and size or 
If the contract calls for specific 
goods, it cannot be performed by the delivery of oth- 
er goods of like kind,®® unless performance in strict 
comphanece with the contract is waived,?® although 
it has been held that the rule does not apply to sales 
of grain on exchange.®? Delivery of an article differ- 
ent from that contracted for is a breach of the con- 
tract even though it is of equal or better quality or 
value,®® although, on the other hand, it has been held 
that delivery of a better article than that contracted 
If, however, the 
sale is of goods of a certain quality only, and does 
not refer to specific goods, it, is sufficient if the seller 
delivers goods corresponding to the description.! So, 
where the sale is by a manufacturer or producer un- 
less it is especially agreed that the goods shall be 
of the seller’s production or manufacture, it is suffi- 
cient if he delivers goods of the proper quality, al- 
though he did not produce or manufacture them.? 


dimensions.°4 


for is a sufficient performance.?® 


er brand. Valentine y. Shepherd, 19 
Ariz. 241, 168 P 648. (2) The mere 
fact that the seller delivered some 
cattle bearing .but one brand did not 
bind him to deliver all of the cattle 


so branded. Valentine v. Shepherd, 
supra. 
92. See infra §§ 376-391. 


93. See infra § 394 et seq. 

94. See infra text and notes 12-19. 

Obes: Old ws Us S., 25 CULE 
97 [aff 154 U. S. 645, 14 SCt 1187, 24 
L. ed. 1103]. 

Ala.—Huson Ice, 


ete., Works v. 


Bland, 167 Ala. 391, 52 S 445; Shack- 
elford v. Sloss Iron, ete. Co., 140 
Ala. 329, 36 S 1005. 

Conn.—Treat v. Richardson, 47 


Conn. 582. 

Ill—Hammond v. Cragin Mfg. Co., 
33 Ill. A: 216; Condee yv. Cripps, 12 
UTE GAY, Sade 

Ind.—Hiatt v. Harris, 
Lowry v. Cooper, 21 Ind. 
ander v. Dunn, 5 Ind. 122. 


Iowa.—Webster-Gruber Marble Co. 
v. Dryden, 90 Iowa 37, 57 NW 687, 
48 AmSR 417. 


28 Ind. 379; 
269; Alex- 


Ky.—Mason v. Cowan, 1 B. Mon. 

La.—Blackman v. Hoey, 18 La. 
Ann. 

Md.—Columbian JIron Works v. 
DouglAs, 84 Md. 44, 34 A 1118, 57 
AmSR 362, 33 LRA 103. 

Mo.—George v. Dean, 17 Mo. A. 
332. 

N. H.—King v. Rochester, 67 N. 
Be3107 89 VAF 256. 

N. Y.—Shields v. Pettee, 4 N. Y. 


Super. 262 [aff 4 N. Y. 122]. 
Pa.—Clark v. Wright, 5 Phila. 439. 
Nig eonate v. Warriner, 13 Wis. 

WS), 

Sask.—Ontario Wind Engine, 

Co. v. Malfaire, 3 Sask. L. 215. 


Identical corporate stock sold see 
Corporations § 1079 notes 30-35. 


96. Shackelford v. Sloss Iron, etz., 
Co., 140 Ala. 329, 36 S 1005; Lowry 
v. Cooper, 21 Ind. 269. 


[a] Acceptance of other goods.— 
Where the owner of iron mines con- 
tracted to sell and deliver ores taken 
from his mines, the fact that the pur- 
chaser, during a portion of the peri- 
od covered by the contract, accepted 
deliveries of ore not produced from 
the seller’s own mines, did not bind 
the purchaser to continue to receive 
such ore in performance of the con- 
tract. Shackelford v. Sloss_ Iron, 
étc., Co., 140 Ala. 329, 36 S 1005. 


97. Gregory v. Wendell, 40 Mich. 


etc., 
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432. 
98: Huson® Ice,- \ete.4. Works), Vv: 
Bland, 167 Ala. 391,52 S 445; Vas- 


sau v. Campbell, 79 Minn. 167, 81 NW 
829; Dallas Oil, etce., Co. v., Wash- 
ington Cotton Oil Co., (Tex. Civ. A.) 
283 SW 345. .- 

[a] Buyer may reject a thing he 
did not agree to buy, although it is 
like the thing bought, and of equal 
value or usefulness. Dallas Oil, etc., 


Co. v. Washington Cotton Oil Co., 
(Tex. Civ. A.) 288 SW 345. 
[b] TIllustrations.—(1) Where a 


contract provides that the tender of 
a bunch of cattle of a certain age 
shall be made at a specified time, an 


offer of cattle older than the speci-} 


fied age, although perhaps of more 
value, will not satisfy the terms of 
such contract. Vassau v. Campbell, 
79 Minn. 167, 81 NW 829. (2) Under 
a contract to construct an electric 
light sign with a specified number of 
lamps in the border, the buyer need 
not accept a sign containing a less 
number, although the lesser number 
be more desirable from the stand- 
point of beauty or utility, the doc- 
trine of substantial compliance being 


inapplicable. Ellison, Furniture, etc., 
Co. v. Langever, (Tex. Civ. A.) 113 
SW 178. 


99. Holt v. Sims, 94 Minn. 157, 102 
NW 386. 

[a] Illustration.—Where plaintiff 
had agreed to install a heating plant 
with a No. 3 boiler, but furnished a 
No. 5 boiler of a better and greater 
heating capacity, it was a substan- 
tial compliance with the contract. 
Holt v. Sims, 94 Minn. 157, 102 NW 
386. 

1. Del.—Walker v. Taylor, 20 Del. 
118, 53 A. 357, 

N. Y.—Hay v. Leigh, 48 Barb. 393; 
Wheeler v. Britton, 17 NYS 749 [aff 
137 N. Y. 628, 38 NE 745]. 


N. C.—Cooper v. Clute, 
366, 93 SH 915. 

Oh.—Johnson y. Pierce, 
472; Cincinnati, ete., R. 
zens’ Nat. Bank, 11 Oh. Dec. 
print) 50, 24 CincLBul 198. 

Eng.—Wait v. Baker, 2 Exch. 
154 Reprint 380. 

[a] For example, where defendant 
did not contract to sell to plaintiff 
any particular lot of cotton, he could 
have performed contract by purchas- 
ing similar cotton on market and 
making delivery to plaintiff. Cooper 
vy. Clute, 174 N. C. 366, 93 SE 915. 

2. Forsyth Mfg. Co. v. Castlen, 112 
Ga. 199, 37 SE 485; T. Wilce Co. v. 
Kelley Shingle Co., 130 Mich. 319, 89 
NW 957; Associated Rolling Mills 
v. National Metal Stamping, etc., Co., 


174 N. C. 


LEvOh west. 
Conrve Citic 
(Re- 


1, 
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Nor is the seller of a machine to be manufactured 
according to a specified model bound to manufacture 
all the parts thereof itself.* 
sale of certain kind of goods for shipment in a des- 
ignated month from a particular place by sail or 
steam vessels, at seller’s option, is complied with 
where the seller buys and tenders goods of the speci- 
fied kind which had already been shipped by a third 
person by sailing vessel from the designated place 
and during the designated month.* 
variation from the requirements of the contract will 
not justify a rejection of the goods.?® 
tract calls for imported silk of a certain quality, and 
there is nothing in the contract to indicate by whom 
the importation is to be made, any imported silk 
which meets the terms of the contract in other re- 
spects is a sufficient compliance therewith,® and the 
buyer cannot refuse to accept the silk on the ground 
that the seller purchased it in the American market 
for the purpose of delivery to the purchaser instead 


And a contract for the 


An immaterial 


Where a con- 


94 N. J. L. 555, 110 A 821; Parsons v. 
Woodward, 22 N. J. L. 196; Hayward 
Vv. Daniel, ou Vie DS RepiaiNatewole. 


3. Whitcomb v. Shultz, 215 Fed. 
75, 181 CCA 3883 [certiorari den 238 
U. S. 632 mem, 35 SCt 937 mem, 59 
L. ed. 1498 mem]. 


4. Cunningham vy. Judson, 100 N. 
Y. 179, 2 NE 915, 920; Huffington v. 
Farrell, 35 NYS 1109. 


“Tf the proper construction of the 
contract between these parties en- 
titled the defendant to receive iron 
shipped by the plaintiffs from Great 
Britain, then the judgment is right. 
In that event the description of the 
iron purchased required that it should 
be iron shipped by the plaintiffs; and 
however unimportant that circum- 
stance might be, it entered into the 
contract of the parties, and the de- 
fendant could not be required to take 
any other iron. Hill v. Blake, 97 N. 
Y. 216. But as that circumstance is 
unimportant, it should not.be im- 
ported into the contract by a literal 
construction of the language used; 
nor should it be put there if there is 
a reasonable doubt whether the par- 
ties intended it to be included in the 
description of the iron in reference 
to which they were dealing. The iron 
was to be No. 1 Eglinton Scotch pig- 
iron, and it was to be shipped in 
March from Great Britain to New 
York. These were material stipula- 
tions and sufficiently ‘described the 
iron. a This iron, therefore, 
which was Shipped from Great Brit- 
ain to New York by sail, and which 
was bought by the plaintiffs while 


upon the vessel, answered the descrip- - 


tion prescribed in the contract, and 
was deliverable in fulfillment there- 
of.’ Cunningham vy. Judson, supra. 


5. Morrell v. San Tomas Drying, 
ete.,, Co. .13) Call TAs 054 0S mew os 2. 
Kinser v. McMurray, 190 Iowa 1329, 
181 NW 691. 


[a] MTllustrations.—(1) Where a 
contract provided for the sale of 
prunes grown and dried on the M 
ranch, the fact that a portion of the 
prunes were dried on a neighboring 
place is not a material variation from 
the requirements of the contract. 
Morrell v. San Tomas Drying, etc., 
Co..L3 Cal. A. 305,:109 PP 632.) (2) The 
seller of a year’s crop of wool from 
particular sheep substantially com- 
plied with the contract, although a 
small portion of the wool was cut 
from butchered ,sheep, where there 
was evidence that this did not affect 
the quality of the wool. Kinser v. 
McMurray, 190 Iowa 1329, 181 NW 
691. 

6. Jardine v. Huguet Silk Co., 203 
N. Y. 273, 96 NE 449, 


‘ 
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of himself importing the silk,? even though in past 
transactions with the same buyer, it has been the 
seller’s custom to get silk from a particular source.*® 
The buyer cannot refuse to accept the silk on the 
ground that the seller cut out of the certificates ac- 
companying the silk, which showed its weight and 
thickness, the name of the person to whom the cer- 
tificates were originally issued.® If the goods or- 
dered comply with the contract, the buyer is not jus- 
tified in returning them without examination because 
billed to him under a wrong description.1° Where 
the seller delivers goods not. contracted for and they 
are rejected, he is lable for the necessary expense 
of caring for them pending suit.1+ 


Size or dimensions. The goods delivered must cor- 
respond with the contract in reference to size or di- 
mensions;!* and if they do not, the buyer may re- 
ject them.1? But an unintentional mistake of the 
seller in delivering an article of the wrong size does 
not ipso facto constitute a breach of contract,'* and 
the seller cannot be put in default until he is af- 
forded a reasonable opportunity to supply an article 
conforming to the contract.1° So, if one purchases 
a suit of clothes on the measurements of a third per- 
son selected by him, the seller is not lable for any 
mistake in the measurement.'® By the acceptance, 
after inspection or an opportunity therefor, of goods 
not complying with the contract as to size or dimen- 
sions, the buyer waives the defect;+? and where the 
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contract is entire, the acceptance of a part of the 
goods not complying with the contract, after an op- 
portunity for inspection, waives defects in the resi- 
due.1® A buyer does not, however, by accepting a 
part of the goods corresponding to the contract di- 
mensions, bind himself to receive the remainder 
which does not comply with the contract in this re- 
spect.1° 

Evidence. A seller, suing for the price, has the 
burden of proving that goods delivered or tendered 
complied with the contract.2°? But where a buyer 
defends an action for the price on the ground that 
the goods delivered were not. those ordered, he has 
the burden of proving such defense.2? Any compe- 
tent evidence relevant and material to the issue as to 
whether the goods tendered or delivered were those 
purchased is admissible.?2 But where the buyer re- 
jects goods as not of the stiptlated width, the seller 
cannot show that the variance was due to shrinkage 
in the process of manufacture.?* The usual rules?* 
apply in determining the sufficiency of the evidence 
in relation to the identity of the goods.?® 


Questions for jury. Where the evidence is con- 
flicting, the question whether the goods delivered or 
tendered conformed to the contract as to kind or size 
is for the jury.?° 

[§ 373] 10. Quantity Delivered—a. Quantity Def- 
initely Fixed—(1) Effect of Deficiency??—(a) In 
General. Generally a specification of quantity in a 


7. Jardine v. Huguet Silk Co., su- Quantity delivered see infra §§ 376- 24. See Evidence §§ 1730-1806. 
pra. : 391. 25. See cases infra this note. 

8. Jardine v. Huguet Silk Co., su- 13. See cases supra note 12. [a] Evidence held to show: (1) 
pra. ; 14. McCutcheon vy. Kimball, 135] That goods delivered were not those 

9. Jardine v. Huguet Silk Co., su-| Misc. 299, 238 NYS 102. contracted for. Allaire v. Cole, (Mo. 
1gAfehe 15. McCutcheon v. Kimball, supra. | 4) 187 SW 816; Bakst v. Kugler, 185 

10. Coates v. Hurst, 65 Mo. A. 256. 16.) iWicaversDowsikce oe ne NYS 2. (2) That seller delivered, as 

[a] Ilustration.—A merchant who|110 Ark. 90, 160 SW 1085. . »>|/a part of the crop, prunes not grown 


ordered needles of a wholesale dealer 
was not justified in returning the 
goods without examination because 
they were shipped as ‘‘notions.” 


17. 


Schuchman y. Winterbottom, 
58 Super. Ct. 105, 9 NYS 733 [aff 130 
N29 6199, oO NIE I63.15 
v.., Block, 140 NYS) 375; 


on a particular ranch as required by 
the contract. Garcia, etc., Co. v. San- 
filippo, 56 Cal. A. 348, 205 P 74. (3) 
That defects in a building resulted 


Lowenberg Co. 
from seller’s delivering hemlock in- 


Whitaker- 


Coates v. Hurst, 65 Mo. A. 256. 


11. Thomas y. Baton Rouge Coal, 
etc., Co., 7 La. A. 231. 


12. U. S.—Polson Logging Co. v. 
Neumeyer, 229 Fed. 705, 144 CCA 115. 


J1l.—Bushnell v. Chester, 203 Ill. 
A. 229. 

Mass.—Corbett v. Freedman, 263 
Mass. 391, 161 NE 415; National 
Rubber Co. v. Sweet, 129 Mass. 36. 


Oh.—Bellaire Stove Co. v. Midland 
Steel Co., 66 Oh. St. 1, 68 NE 587. 


Or.—Stanfield v. Armwine, 102 Or. 
289, 202 P 559. 


Eng.—Barker v. Aguis, Ltd., 43 T. 
iy 1546) Waal 


{a] MIllustrations.—(1) Where an 
order for steel bars was filled with 
bars exceeding the specified length, 
making additional weight and addi- 
tiondl cost, buyer was justified in re- 
fusing acceptance, either under the 
common law or under the rule of sub- 
stantial compliance. Polson Logging 
Co. v. Neumeyer, 229 Fed. 705, 144 C 
CA 115. (2) A contract for definitely 
described lumber is not performed by 


delivery of half the quantity of 
double size. Burrows v.. Warren, 9 
TG ale 

{[b] Substantial compliance.—A 


contract to deliver logs of a certain 
average diameter is complied with if 
the average of the whole amount de- 
livered is within the stipulation, al- 
though some are below the stipulated 
diameter. Wolf v. Boston Veneer 
Box Co., 109 Mass. 68. 


Glessner Co. v. Strick, 25 Oh. A. 344, 
158 NE 554. 


18. Maynard v. Render, 95 Ga. 652, 
23 SE 194. 


19. Teeter v. Cole Mfg. Co., 151 N. 
C. 602, 66 SE 582. 


20. Architectural Tile Co. v. Spiro, 
207 Ill. A. 167; Central Wisconsin 
Supply Co. v. Johnston Bros. Clay 
Works, 194 Iowa 1126, 190 NW 961; 
McCall Co. v. Jacobson, 139 Mich. 455, 
102 NW 969. 


21. Russell Grader Mfg. Co. v. 
Budden, 197 Wis. 615, 222 NW 788. 


22. Katzenmeyer v. Kuske, 168 
Minn. 93, 209 NW 867. 


[a] Evidence held admissible.— 
(1) In an action by buyer to recover 
back purchase price of automobile, in 
which plaintiff claimed that car de- 
livered was not what he bought, con- 
dition of car would have bearing on 
probability of plaintiff's agreeing to 
pay price involved for particular car. 
Katzenmeyer y. Kuske, 168 Minn. 93, 
209 NW 867. (2) Plaintiff may put in 
evidence defendant’s prior contract 
of sale of same car to another person 
to show its history, and that it was 
not what he bought. Katzenmeyer v. 
Kuske, supra. (3) Defendant’s prior 
contract of sale of same car to an- 
other, being material, cannot be ex- 
cluded, because its contents may be 
prejudicial. Katzenmeyer v. Kuske, 
supra. 


23. Hiseman v. Fruchtman, 
App. Div. 548, 207 NYS 112. 
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stead of fir, and that buyer knew of 
the substitution only after the build- 
ing was completed. Midland Lumber, 
ete., Co. v. Bean, 180 Minn. 531, 231 
NW 206. (4) That goods described 
in the complaint were the goods 
bought from plaintiff by defendant 
and for which the indebtedness sued 
for was contracted. F. Mayer Boot, 


ete., Co. v. Ferguson, 19 N. D. 496; 
126 NW 110. 
[b] Evidence held not to show (1) 


that a rock crusher received by buy- 
ers was not the one ordered. Russell 
Grader Mfg. Co. v. Budden, 197 Wis. 
615, 222 NW 788. (2) That closets 
furnished contractors were identical 
closets ordered by jobber. Sanitary 
Mfg. Co. v. Gamer, (Tex. Civ. A.) 201 
SW 1068. 


26. U. S.—Paulson v. Bidwell, 278 
Fed. 381; Worrest City Box Co. vy. 
Sims, 208 Fed. 109, 125 CCA 337. 


Ala.—McDonald v. Mayhall, 22 Ala. 
A308, 115 S293. 


Ga.—Houser v. Honze, 41 Ga. A. 12, 
151 SE 830; Brewer y. Fair, 36 Ga. A. 
195, 136 SE 110. 


Me.—Saunders v. Pratt, 121 Me, 333, 
Lick too: 


Mich.—Elco Shoe Mfg. Co. v. 
Thatcher, 231 Mich. 188, 203 NW 669. 

Pa.—Keystone Coal, ete., Co. v. 
Pickands-Magee Co., 39 Pa. Super. 
500. 

27. Deficiency as ground for. re- 


scission see supra § 245. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§ 373] 


contract of sale will be regarded as material.?8 
constitute a sufficient delivery, the full quantity con- 
tracted for must be delivered?® at the time®® and 
place*? specified, except where the terms of the con- 
tract expressly or impliedly provide for a delivery 


28. Norrington v. Wright, 115 U. 
S. 188, 6 SCt 12, 29 L. ed. 366; Braw- 
Neyo U0 Se, 96 U. 8. 168, 24 L. ed. 
622; Hirsch v. Isaac Joseph rroniCo:, 
278 Fed. 924; Pittsburgh Plate Glass 
Co. v. Kerlin Bros. Co., 112 Fed. 414, 


58 CCA 648; U.S. v. Pine River Log- 
SINE etc. Cow So Meas 907) 132 BOCA 
406; Edwards v. Storms, 219 Ky. 675, 


679, 294 SW 165 [quot Cyc]; Smith, 
eae: Co. v. Harris, 126 Me. 308, 138 A 


29. U.S.—Burrows v. Warren, 9 F. 
(2d) 1; Pittsburgh Plate Glass Co. v. 
Kerlin Bros. Co., 122 Fed. 414, 58 CCA 
648. 


Cal.—Dabovich v. Emeric, 
That 


Fla.—Bowers v. Dr. P. Phillips Co., 
129 S 850. 


Ga.—Singer v. Santa Paula Com- 
mercial Co., 140 Ga. 411, 78 SE 1094; 
Frank, etc., Neckwear Co. v. White, 
29 Ga. A. 694, 695, 116 SE 855 [eit 
Cye]; Cartersville Grocery Co. v. 
Rowland, 17 Ga. A. 42, 86 SE 402. 


Ky.—Edwards v. Storms, 219 Ky. 
675, 679,. 294 SW 465 [quot Cyc]; 
Craig v. Jones, 200 Ky. 113, 252 Sw 
574. 

La.—Interstate Electric Co. v. 
Adamant Porcelain Co., 7 La. A. 577. 


Me.—Smith v. Harris, 126 Me. 308, 
138 A 389. 


Mass.—Carver-Beaver Yarn Co. v. 
Wolfson, 249 Mass. 257, 143 NE 919. 
See also Wheeler v. Parks, 15 Gray 
527 (where there was a sale of both 
real and personal property and a de- 
livery of the personalty only). 


Mich.—Scully v. Detroit Iron Fur- 
nace Co., 132 Mich. 333, 98 NW 885. 


N. Y.—Mount v. Lyon, 49 N. Y. 552; 
Atwater v. Panama R. Co., 132° Misc. 
704, 230 NYS 482 [mod on other 
grounds 229 App. Div. 463, 242 NYS 
342]; Kein v. Tupper, 42 HowPr 437; 
Davenport v. Wheeler, 7 Cow. 2381. 


Or.—Allen v. Baker, 109 Or. 443, 
220 P 574. 


Pa.—Rochester, 
Hughey, 56 Pa. 322. 


Tex.—El Paso Grain, etc., Co. v. 
Lawrence, (Civ. A.) 214 SW 512. 


Vt.—Blish v. Granger, 6 Vt. 340. 


Va.—Fielding v. Robertson, 141 Va. 
123, 126 SH) 231: 


Wash.—Prescott v. 
Wash. 177, 193 P 680. 


Eng.—Harland v. Burstall, 14 L. T. 
Rep. N. S. 324. 


Alta.— David) v. Dow, 9) Alta. L 
499; Giese v. Bell, 9 Alta. L. 427. 


Ont.—Reid v. C. G. Anderson Lum- 
ber Co., 16 OntWN 383. 


[a] Rule applied.—Whether a sell- 
er’s contract to fill an order for wal- 
nuts is construed to leave it optional 
with him to furnish the walnuts if he 
decides he has them available or to 
obligate him to furniSh them if they 
are available, he must fill the entire 
order, if he furnishes any, and cannot 
recover for a shipment of only a part 
of the order, which the buyer has re- 
fused to accept. Singer v. Santa 
Paula Commercial Co., 140 Ga. 411, 78 


12 Cal. 


ete;, Oil Co. we 


Powles, 113 


' SE 1094. 


Deficiency in quantity delivered to 
carrier see supra § 364. 


30. See supra § 327 et seq. 

31. See supra § 318 et seq. 

32. Russell v. Camp, 9 Ga. A. 691, 
72 SE 60; Sheffield Steel, etc., Co. 


v. Joseph, etc., Co., 238 Ill. A. 45. 
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To 


[a] Rule applied.—(1) Where,par- 
ties enter into a contract whereby 
one agrees to sell and the other to 
buy a designated amount of cotton, 
stated in the contract as being a por- 
tion of a particular crop then in ex- 
istence, a condition is implied (un- 
less the contrary is stated) that de- 
livery of the specified amount is to 
be required only in the event the des- 
ignated crop yields that amount. 
Russell v. Camp, 9 Ga. A. 691, 72 SE 
60. (2) In such case if, by no fault 
of the seller, the designated crop 
yields less than the number of bales 
stated, and the seller delivers all of 
the cotton produced from his crop, 
he discharges his contract, and is 
not liable in damages for failing to 
deliver the -total number of hales 
stated in the contract. Russell v. 
Camp, supra. 

33. See infra § 374. 


34. Pottash v. Reach, 272 Fed. 658 
{eertiorari dism 259 U. S. 589 mem, 
42 SCt 588 mem, 66 L. ed. 1078 men 
Arbuthnot v. Streckeisen, Bios) WW Aly TES 


P. 305; Hudon Cotton Co. v. Canada 
Shipping Co., 13 Can. S. C. 401. 
[a] Contract construed.—In a 


contract for the sale of goods to 
be imported, manifestly made with 
reference to war conditions, a stip- 
ulation that goods lost were not to 
be replaced by the seller refers to 
the loss of any part of a consign- 
ment, aS well as to the loss of the 
whole of it, and deprives the buy- 
er of his right under the law mer- 
chant to reject the entire consign- 
ment for a _ shortage. Pottash v. 
Reach, 272 Fed. 658 [certiorari dism 
259 U. S. 589 mem, 42 SCt’588 mem, 
66 L. ed. 1078 mem]. 

{b] Purchase by bill of lading.— 
Where the buyer agrees to take the 
goods as per bill of lading he can- 
not refuse to accept because of a 
deficiency in quantity. Hudon Cot- 
ton Co. v. Canada Shipping Co., 13 
Can: Si (C2401. 


{c] Amount arriving deliverable. 
—Under a sale of a specific quantity, 
the buyer to take what arrives de- 
liverable, the buyer cannot refuse to 
accept a deficient delivery, if it is 
what arrived deliverable. Arbuthnot 
v. Streckeisen, 35 L. J. C. P. 305. 


35. U. S.—Norrington v. Wright, 
LS UL Saul 886 .SCt.12se2 Sadun wed: 
366; Hirsch v. Isaac Joseph Iron Co., 
278 Fed. 924; Kalamazoo Corset Co. 
v. Simon, 129 Fed. 144 [aff 129 Fed. 
eat Ae Havemeyer v. Wright, 5 Fed. 
ol foxs 

Cal.—Polhemus v. Heiman, 45 Cal. 
573; Dabovich v. Emeric, 12 Cal. 171. 


Conn.—Downs v. Marsh, 29 Conn. 
409; Wright v. Barnes, 14 Conn. ‘518. 


Ga.—Singer v. Santa Paula Com- 
mercial Co., 140 Ga. 411, 78 SE 1094. 


Ill.—Rockford, etc., R. Co. v. Lent, 
63 Yl. 288. 


Ind.—Smith v. Lewis, 40 Ind. 98: 


Coates v. Huffine, 13 Ind. A. 182, 
41 NE 465. 
Ky.—Edwards v. Storms, 219 Ky. 


675, 679, 294 SW 165 [quot Cyc]. 
La.—T. A. D. Co. v. Suarage, 6 La. 
A. 570. 
Md.—Salmon vy. Boykin, 66 Md. 541, 
7 A 701. 


Mass.—Carver-Beaver Yarn Co. v. 
Wolfson, 249 Mass. 257, 143 NE 919. 


Mo.—Murphy vy. St. Louis, 8 Mo. 
A. 483. 
N. H.—Hale v. Taylor, 45 N. H. 


405. 


[55 C.J.] 381 


of a less,*? or of a proportionate,** quantity under 
certain circumstances, and such circumstances have 
arisen; and in the absence of an agreement to the 
contrary,** the buyer is not obliged to accept or pay 
for a quantity less than that specified,*® either in 


N. J.—Price v. Engelke, 68 N. J. 
L. 567, 53 A 698. 

N. Y.—Avery v. Willson, 81 N. Y. 
341, 37 AmR 503; Beals v. Hirsch, 
ZAR CADD:: SIVA 865, al oN YS ae agion 
Brown v. Norton, 50 Hun 248, 2 NYS 
869; Hill v. Heller, 27 Hun 416; Hind 
v. Willich, 127 Misc. 355, 216 NYS 
155; Kirsch v. Roulston, 178 NYS 
246; American Water-Works Co. v. 
Venner, 18 NYS 379. 


Or.—Allen v. Baker, 
220 P 574. 

Pa.—Roberts v. Beatty, 2 Penr. & 
W. 68, 21 AmD 410. 


109 Or. 443, 


S. C.—Pratt, v. Frasier, 72; S.C. 
368, 51 SE 983. 
Tex.—El Paso Grain, etc., Co. v. 


Lawrence, (Civ. A.) 214 SW 512. 


Wash.—Prescott v.- Powles, 
Wash. 177. 193 P 680. 


W. Va.—Greenbrier Lumber Co. v. 
Ward, 36 W. Va. 573, 15 SE 89. 


Wis.—Newell v. New Holstein Can- 
ning Co., 119 Wis. 635, 97 NW 487. 


Eng.—Reuter v. Sala, 4 C. P. D. 
239; Borrowman v. Drayton, 2 Ex. 
D. 15; Behrend & Co., Ltd. v. Produce 
ton, Co. At... [92 Osea 


dae amma ager v. Clements, 1 Man. 


[a] Goods to be manufactured.— 
One who contracts for the purchase 
of a certain quantity of an article, 
to be thereafter manufactured by the 
seller, is under no obligation to ac- 
cept, in satisfaction of the contract, 
a substantially less quantity than 
that contracted for. Fox v. Ritter- 
Burns Lumber Co., 91 W. Va. 542, 
114 SE 141. 

[b] Damage to part of goods.— 
(1) Where the defective delivery is 
due to the fact that a part of the 
goods are damaged the buyer is not 
obliged to accept the undamaged por- 
tion (Keeler v. Vandervere, 5 Lans. 
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GNo YW.) 31133) “El “Paso\ Grainy "eters 
Co. v. Lawrence, (Tex. Civ. A.) 214 
Sw 512), (2) but may do so if he 


so desires (Havemeyer v. Cunning- 
ham,r35, Barbs °CNs Y¥.)) 5158.22) Blows 
Pr 87). (3) Application of Uniform 
Sales Act see infra this note [c] (2). 

[ec] Uniform Sales Act.—(1) Un- 
der Uniform Sales Act § 44 (Per- 
sonal Prop. L. § 125 subd 1), pro- 
viding that, if the seller delivers*less 
than the amount contracted for, the 
buyer may reject the goods, quantity 
is always of the essence of sales 
contracts, and the seller is bound 
to tender quantity contracted for in 
order to hold the buyer liable. Beals 
v. Hirsch, 214 App. Div. 86, 211 NYS 
293. (2) Under such provision of 
the Uniform Sales Act in Rhode Is- 
land (Gen. St. [1923] § 4470), the 
buyer is not required to accept de- 
livery where part of the goods are 
ina damaged condition, although the 
damage is slight, and the seller is 
willing to allow a credit. Newton 
Tea, etc., Co. v. Narragansett Whole- 
sale Grocery Co., doen eget ss (A9 nd LA} 
A 144. (3) In Wisconsin, under the 
same provision of the Uniform Sales: 
Act (St. [1919] § 1684t-44) the buy- 
er of a carload of flour, feed, and 
two hundred bushels of corn, was 
held entitled to reject a carload 
where it did not contain the stipu- 
lated quantity of corn. Washburn- 
Crosby Co. v. Kubiak, 175 Wis. 291, 
185 NW 182. (4) Under Uniform 
Sales Act § 44, providing, as stated 
above, and § 45, declaring that, un- 
less otherwise agreed, the buyer is 
not bound to accept delivery in in- 


382 [55 C.J.] 


the separate items or in the ageregate,*® the failure 
of the seller to deliver the quantity specified consti- 
tuting a total breach of the contract.?7 
that the seller was mistaken in his supposition that 
he had the quantity which he contracted to deliver, 
will not excuse his failure to comply with the con- 
But under the terms of the contract, deliv- 
ery of all at one time may not be contemplated, and 
in such case the buyer cannot refuse a partial de- 
livery if it is made in time,*?® and this rule applies 
where the articles ordered were not shipped because 
some could not be found in the market and others 


iMmaerse> 


stallments (see infra § 884), where 
it is contemplated that all goods or- 
dered for immediate delivery shall 
be shipped simultaneously, and the 
buyers so notified the sellers’ sales- 
man when the order was given, the 
buyers could refuse to accept a part 
of the goods ordered until the sell- 
ers delivered all, notwithstanding a 
condition on the order form giving 
the seller an option to limit or ter- 
minate credit with respect to unde- 
livered goods. Finkelstein v. Mor- 
ganstern, 144 Md. 387, 124 A 872. 


[d] Departure and return of ves- 
sel; indivisible period.—The sellers 
sold to the buyers a quantity of cot- 
ttonseed to be Shipped from Egypt 
to London, and to be delivered in 
London to buyers’ craft alongside. 
The buyers, who had to pay against 
shipping documents and to _ send 
eraft to receive the goods, fulfilled 
these obligations, but, when a por- 
tion of the seed had been delivered, 
it was found that the rest was ly- 
ing under cargo for Hull. The ves- 
sel then left for Hull, with a prom- 
ise to return and complete delivery. 
When she had discharged at Hull 
and returned to London, the balance 
of the seed was tendered to the buy- 
ers, but they claimed that the de- 
parture of the vessel with the bal- 
tance of their seed on board was a 
failure to deliver and demanded re- 
payment of the price of the balance 
of the seed. It was held that, in 
the absence of a stipulation to the 
contrary, the buyers, being ready 
with their craft, were entitled to de- 
livery of the whole of an indivisi- 
ble parcel of goods sold to them for 
delivery from a vessel which had 
begun delivery to them before she 
left the port to deliver goods else- 
where, and they were entitled, un- 
der Sale of Goods Act (1893) § 30, 
to recover the price paid for the un- 
delivered portion. Behrend & Co., 
Ltd. v. Produce Brokers Co., Ltd., 
[1920] 3 K. B. 530. 


Quantity delivered under sale to 
arrive see infra § 478. 


36. Burrows v. Warren, 9 F. 
(2a) 1. 

37. Dabovich v. Emeric, 12 Cal. 
171; Edwards v. Storms, 219 Ky. 675, 


679, 294 SW 165 [quot Cyc]; Mount 
v. Lyon, 49 N. Y. 552; Allen v. Baker, 
109 Or. 443, 220 P 574. 


38. Leavenworth State Bank v. 
Cashmere Apple Co., 118 Wash. 356, 
204 P 5. 


[a] T1ustration.—Where seller 
and buyer examined a pile of boxes 
and entered into a contract of sale 
of seventy-five thousand boxes, each 
supposing that the pile contained 
that number, when it in fact did not, 
the seller was liable for damages for 
failure to deliver such number, it be- 
ing the seller’s business to know 
whether there were aS many boxes 
in the pile as it agreed to sell there- 


from. Leavenworth State Bank v. 
Cashmere Apple Co., 118 Wash. 356, 
204 P 5. 
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39. Brandt v. Lawrence, 1 Q. B. 
D. 344. To same effect Leidemann 
Vi GLA Oona ING Sere oe . 


[a] Rule applied.—Where defend- 
ant bought four thousand five hun- 
dred quarters of oats, “shipment by 
steamer,or steamers” within a cer- 
tain time, and the seller shipped one 
thousand one hundred and: thirty- 
nine quarters in one steamer with- 
in the time specified, and the rest 
on another steamer after the time, 
the buyer could not refuse to accept 
the oats arriving on the first steam- 
2 Brandt v. Lawrence, 1 Q. B. D. 


Peyesy in installments see infra 
oO . 


40. Cottam v. Moises, 149 La. 305, 
88 S 916. 


Distinct and separate articles as 
rendering contract divisible see su- 
pra § 200. 


41. Burrows v. Warren, 9 F. (2d) 
1; Wehmeier v. Yontz, 215 Mo. A, 
240, 256 SW 145. 


[a] MIllustration.—Under a_ con- 
tract for the sale of sixteen thousand 
pounds of hogs to constitute a 
“straight load,’ the delivery of hogs 
weighing so close to sixteen thousand 
pounds that the addition of another 
one would have been overweight was 
substantial performance by seller, 
especially as the market price was 
lower than the contract price, and 
buyer had notified seller to weigh no 
more hogs, and an instruction that 
buyer was not bound to accept until 
hogs to the amount of sixteen thou- 
sand pounds were weighed was prop- 


erly refused. Wehmeier v. Yontz, 
215 Mo, A. 240, 256 SW 145. 

42. Petersburg F. Brick, etc., Co. 
v. American Clay Mach. Co., 89 Oh. 


St. $65, 106 NE 33, LRA1915B 536. 


43. Acceptance as waiver of ob- 
heh de as to quantity see infra § 


44. U.S.—uU.S. v. Molloy, 144 Fed. 
321, 75 CCA 283, 11 LRANS 492; 
Pittsburgh Plate Glass Co. v. Ker- 
lin Bros. Co., 122 Fed. 414, 58 CCA 
648; McDonough vy. Evans Marble 
Co., 112 Fed. 634, 50°: CCA 403; Saun- 
ders v. Short, 86 Fed. 225, 30 CCA 462. 


Ala.—Gibbony v. Wayne, 141 Ala. 
300, 37 S 436; Watson v. Kirby, 112 
Ala, 436, 20 S 624; Raisin Fertilizer 
CORY. ud ws) DATLOW. walls (CO: mo MALa. 
694, 12 S 388. 


Cal.—Ontario’ Deciduous Fruit 
Growers’ Assoc. v. Cutting Fruit 
Packing. Co., 134 Cal. 21, 66 P 28, 86 


AmSR 231, 538 LRA 681; Willamette 
Steam Mills Lumbering, ete., Co. v. 
‘Union Lumber, etc., Co., 94 Cal. 156, 


29 P 778; Polhemus v. Heiman, 45 
Cal. 573; Cole v. Swanston, 1 Cal. 51, 
52 AmD 288. 


Pree oa Se v. Marsh, 29 Conn. 

Del.—Heidelbaugh v. Cranston, 20 
Del. 464, 56 A 367; Shimp v. Siedel, 
11 Del. 421. 


were refused by the vessel for lack of space.4° A 
slight and immaterial variation between the quantity 
contracted for and that delivered will not prevent the 
delivery from constituting a substantial performance 
of the contract ;*4~but where several articles are sold 
under an indivisible contract, delivery of a part, 
equal in value to about one third of the total price, 
is not a substantial performance.*? 


Liability for price of goods delivered.** If in the 
case of a deficient delivery the. buyer retains the 
portion delivered he is liable for the part so accepted 
and retained,** although he does not by such ae 


hs re 
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Mc- 
561, 


Ga.—Georgia Creosoting Co. v. 
Intosh Land, etc., Co., 23 Ga. A. 
99 SE 166. 


Ill.—Defenbaugh v. Weaver, 87 Ill. 
132; Richards v. Shaw, 67 Ill. 222; 
Evans v. Chicago, etc., R. Co., 26 Ill. 
189; W. A. Davis Lumber Co. v. H. 
C. Stone Lumber Co., 217 Ill. A. 244. 


Ind.—Epperly v. Bailey, 3 Ind. 72. 


gar te son v. Gray, 29 Iowa 


Kan.—Southwestern Stage Co. v. 
Peck, 17 Kan. 271 (but in this case 
the failure to deliver was due to the 
buyer’s refusal to pay for a portion 
already delivered). 


La.—Seghers v. New Orleans Impr., 
ete.,-Co.,, 1) Robe 239% 


Mass.—Chapman _ v. 
Co., 6 Gray 330; 
Pick 555. 


Mich.—Gage v. Meyers, 59 Mich. 
300, 26 NW 522; Wilson v. Wagar, 26 
Me 452; Clark v. Moore, 3 Mich. 


Briggs Iron 
Bowker v. Hoyt, 18 


Minn.—Mead v. Rat Portage Lum- 
ber Co., 93 Minn. 343, 101 NW 299; 
Churchill v. Holton, 38 Minn. 519, 38 
ae 611; Robson v. Bohn, 22 Minn. 

10, 


Mo.—Rickey v. Zeppenfeldt, 64 Mo. 
277. And see Briggs v. Morgan, 104 
Mo. A. 62, 78 SW 295 (holding that 
the recovery is not under the con- 
cae but for the reasonable value 
only). 


Nev.—Kennedy  v.. 
Nev. 229. 


Be H.—F landers v. Putney, 58 N. H. 
58. 

Pa.—Roberts v. Beatty, 2 Penr. & 
W. 63, 21 AmD 410. 


Tex.—Day v. Cross, 59 Tex. 595. 


Utah.—Avgikos v. Lowry, 54 Utah 
217, 179 P 988. 


Wis.—Vaughan vy. Howe, 
497, 


Eng.—Oxendale v. Wetherell, 9 B. 
& C. 386, 17 ECL 177, 109 Reprint 143; 
Shipton v. Casson, 5 B. & C. 378, 11 
ECL 505, 108 Reprint 141; Morgan 
eee 3 H. & C. 748, 159 Reprint 


[a] Rule stated.-cWhere a vendor 
contracts to deliver a_ specified 
amount of goods or material, and 
the full amount is not delivered, the 
vendee is at liberty to refuse to ac- 
cept the part tendered, or, having 
accepted a part, is at liberty to re- 
turn that and refuse to accept less 
than the entire amount specified; but 
after having received and retained a 
part of the amount, he will not be 
permitted to refuse to pay for the 
goods so delivered and retained, be- 


Schwartz, 13 


20- Wis. 


cause of failure of vendor to deliver - 


full amount contracted for, especial- 

ly where value and usefulness of 

goods actually delivered and received 

are in no way deteriorated or affected 

by failure to deliver the full amount. 

od Se v. Lowry, 54 Utah 217, 179 
988. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


om 
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ceptance and retention waive his right to damages 
Some authorities, however, 
have held that where a contract of sale contemplates 
payment only on complete delivery, and only a part 
is delivered, the buyer may accept and retain such 
part without becoming liable therefor,*® at least 
where there are to be several deliveries extending 
over a specified period;*” but where, in case of de- 
livery in installments, payment is to be made for 
each installment on delivery, the seller may recover 
for an installment delivered although full delivery is 
And where articles which deteriorate 
with partial use are sold, the acceptance and use of 
a part renders the purchaser hable, although the bal- 
In New York, the rule stated 
in the earlier cases®® has been modified or explained 
as follows: If there is to be a single delivery, and 
the buyer elects to receive delivery of a portion, and 
appropriates it to his own use, and by his aets evinces 
an intention to waive the condition of complete de- 


for the deficiency.*® 


not made.#§ 


ances not delivered.*® 


45. See infra § 391. 


46. Haslack v. Mayers, 26 N. J. L. 
284; evene v. Rabitte, 2 NYS 389; 
Paige Vv. Ott, 5 Den. CN. Y.) 406; Rus- 
sell v. Stewart, 64 N. C. 487; Dula 
v. Cowles, 47 N. C. 45 4, 52 N. C 290, 
75 AmD 463. 


a7... Catlinyv," Tobias, 26 IN Yi.21:7; 
84 AmD 183 [dist Whitney v. Hop 
Bitters Mfg. Co., 50 Hun 601, 2 NYS 
438 (aff 121 N. Y. 682 mem, 24 NE 
1098 mem) (by virtue of particular 
provisions of contract)]; Nightingale 
Ve. Eiseman, 50 Hun 189, 2 .NYS 779 
[aff 121 N. Y. 288, 24 NE 475]; Tim- 
mons v. Nelson, 66 Barb. (N. Y.) 594; 
Schwartz v. Hirsch, 56 Misc. 618, 107 
NYS 796; Shipway v. Rofrano, 28 
Mise. 230, 58 NYS 1111; Bleistein v. 


Studer, 3 NYS 1; Mead v. Degolyer, 
16 Wend. (N. Y.) 632; Champlin v. 
Rowley, 13 Wend. (N. Y.) 258 [aff 


; Witherow v. With- 
erow, 16 Oh. 238. 


48. Per Lee v. Beebe, 13 Hun (N. 
Ness). OuNeills won Crotty, Lo. Daly 
474, 12 NYS 280; Bletsch v. Robin- 
son, 4 Oh. Dec. (Reprint) 504, 2 Clev 
LRep 282. 

Delivery in installments generally 
see infra § 384. 


49. Berger v. 
496, 266 SW 454. 


[a] TIllustration.—Acceptance and 
use of a suit of clothes renders the 
purchaser liable therefor, although 
the seller failed to furnish extra 
trousers as agreed. Berger v. Koh- 
ler, 166 Ark. 496, 266 SW 454. 


50. See supra text and notes 46— 
48. 


51. 


Kohler, 


Goodyear Tire, etc., Co. v. Vul- 
canized Products Co., 228 N. Y. 118, 
126 NE 710; Brady v. Cassidy, 145 
N. Y. 171, 39 NE 814; Avery v. Will- 
son, 81 N. Y. 341, 37 AmR 503; Hall 
v. New Hartford Canning Co., 153 
App. Div. 562, 1388 NYS 866; Silber- 
man v. Fretz, 12 App. Div. 328, 42 
NYS 559; Weinberg v. Gash, 94 
Mise, 9303; 158 NYS" 179) Norming- 
ton v. Cook, 2 Thomps. & C. 423 Laff 
DOING Ns.) Gow Is 


[a] Under Uniform Sales Act, 
Personal Prop. L. N. Y. § 125 subd 1, 
if a buyer retains goods which consti- 
tute only a partial delivery, knowing 
that the seller is not going to per- 
form in full, he must pay for the 
goods actually delivered and_ re- 
tained. See, for application of rule, 
Buchman v. Millville Mfg. Co., 17 
F. (2d) 983; Portfolio v. Rubin, 233 


INE YGI too, 135 NE 843; Klein- Mess- 
ner Co. v. Fair Waist, etc., Co., 217 
App. Div. 647, 216 NYS 174; Doxey 


v. Coates, 181 "App. Div. 207, 168 NYS 
76; Gutman v. Fligel, 111 Misc. 185, 


166 Ark. 
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181 NYS 40 (evidence held to estab- 
lish prima facie case that buyer re- 
tained goods with some knowledge 
that seller was going to default); 
Bloom v. Walker, 175 NYS 150. 


52. Prager v. Scheff, 107 Misc. 500, 
177 NYS 28. 


fa] Tllustration.—Where a_  con- 
tract provided for deliveries of goods 
to be manufactured ‘at rate of 6 to 
8 per cent. weekly,” and that ‘“‘partial 
deliveries, if retained by buyer five 
days, shall be paid for on above 
terms,’ a delivery of less than six 
per cent. of the total was “partial,” 
and in the absence of evidence show- 
ing that buyer retained the delivery 
five days, it was error to direct a ver- 
dict for seller for the price of such 
delivery. Prager v. Scheff, 107 Misc. 
500, 177 NYS 28. 


[b] Deliveries held not “partial.” 
—Prager v. Scheff, 177 NYS 33; Pra- 
ger v. Scheff, 177 NYS 32; Prager v. 


Scheff, 177 NYS 31. 


53. Fielding v. Robertson, 141 Va. 
123, 126 SE 231. 


54. U. S—lIndiana Flooring Co. v. 
Grand Rapids Trust Co., 20 F. (2d) 
63; Pickands v. Kuhn, 8 F. (2d) 704; 
Greco Canning Co, v. Pastene, 277 
Fed. 877 [rev 268 Fed. 168]; Pro- 
ducers’. Coke Co. v. McKeefrey Iron 
Co., 267 Fed. 22 [certiorari den 254 
U. S. 650, 41 SCt 147, 65 L. ed. 457]. 

Cal—Harbor City Canning Co. v. 
Dant, +201 (Calir(9,.255) P7195. 

Kan.—Ranney-Davis Mercantile Co. 
v. Shawano Canning Co., 111 Kan. 68, 
206 Pi 337: 


Mass.—Metropolitan Coal Co. v. 
Billings, 202 Mass. 457, 89 NE 115. 


Mich.—Boehme v. Lorimer, 221 
Mich. 372, 191 NW 8. 
Mo.—Reid v. Western Candy, etc., 


Supply Co., 150 Mo. A. 689, 131 SW 
367. 


N. Y.—Kemp v. Knickerbocker Ice 
Co:, .69).N. Yo, 45) [revy ol) HowPr 31]. 


Pa.—Diamond Alkali Co. v. Hender- 
son Coal Co., 287 Pa. 232, 184 A 386; 
Chandler v. Latierty, 83 Pa. Super. 
480. ’ 


Wis.—Wausau Canning Co. _ v. 
Woodruff, 189 Wis. 184, 207 NW 421, 
44 ALR 435. 


[a] Construction and application 
of stipulations.—(1) Where a con- 
tract for the sale of two thousand 
tons of ice provided that in case of 
the seller’s inability ‘‘to lay up a full 
supply of ice,’ he was bound to de- 
liver only such portion of the 
amount contracted for “as the quanti- 
ty of ice laid up be to their full sup- 
ply,” the words “full supply” applied 
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livery, he becomes liable to pay for the portion ae- 
tually delivered.°? 
vide that partial deliveries shall be paid for if re- 
tained for a specified time; and what constitutes a 
partial delivery depends upon a proper construction 
of the contract.>? 


Quanity diminished in: transit; 
Where the exact quantity is shipped and no time for 
delivery fixed, and the quantity has been diminished 
in transit without the seller’s fault, if the buyer dis- 
covers the deficiency after he receives the shipment, . 
and is unwilling to accept less than the quantity con- 
tracted for, he must give the seller reasonable oppor- 
tunity to make good the deficiency.®* 


[§ 874] (b) Prorating Deliveries. 
the full amount of goods contracted for may be ex- 
cused by express or implied conditions in the con- 
tract authorizing delivery of a pro rata share with 
other buyers in case full delivery is impossible.*# 


Moreover, the contract may pro- 


notice to seller. 


Delivery of 


If 


to the capacity of the seller’s ice- 
houses, and therefore, under the con- 
tact, he was bound to deliver only 
the proportionate amount which by 
the exercise of reasonable diligence 
he was able to lay up. 
Knickerbocker Ice Co., 
(2) In an action for a coal dealer’s 
failure to deliver full quantity of coal 
contracted for, undisputed proof that 
the dealers had contracted with a 
mine for twenty five thousand tons 
more than they had contracted to sell, 
and that the mine had made contracts 
for the sale of less than its normal 
output of coal, entitled defendant to 
a peremptory charge that it was en- 
titled to prorate the short supplies of 
coal mined and delivered among its 
customers. Boehme v. Lorimer, 221 
Mich. 372, 191 NW 8. (3) Where buy- 
er of canned berries from a canner 
knew that the seller did not grow ber- 
ries, the phrase “seller’s crop” in 
the contract provision for “pro rata 
delivery in case of partial or total 
failure of seller’s crop’ meant the 
crop of growers in territory tributary 
to the cannery. Wilson vy. Carpp, 223 
Mich. 79, 193 NW 776. (4) Under a 
contract for sale of a quantity of cot- 
ton goods, ‘6-7 per cent.’ thereof to 
be delivered weekly, providing that, 
if the seller’s production were cur- 
tailed by strike, “delivery shall only 
be made proportionate to production,” 
the seller who had made proportion- 
ate reduced deliveries during the 
strike was entitled to make complete 
delivery of the contract quantity, al- 
though the time for delivery intended 
by the parties under normal condi- 
tions had expired. Dartmouth Mfg. 
Corp. v. Mayer, 201 App. Div. 502, 194 
NYS 595. (5) The clause of a pack- 
er’s contract to sell canned goods, 
that in the event of floods, ete., pre- 
venting seller filling this contract in 
full, ‘‘and’’ in the event of its being 
required to supply the government, 
buyer agrees to accept a pro rata de- 
livery, does not require concurrence 
of the two events; “and” being read 
as “or,” when the terms of the con- 
tract show that such was the inten- 
tion. Osborn v. Wilson, 118 Mise. 379, 
193 NYS 241. (6) Under a contract 
for the sale of canned goods, which 
allowed partial delivery in the event 
of floods, droughts, or ‘‘any other un- 
avoidable cause” preventing full de- 
livery, the quoted phrase, within the 
rule of ejusdem generis, included con- 
ditions created by the elements so 
that short crop, caused by dryness, 
frost, and wind, excused full delivery. 
Osborn v. Wilson, supra. (7) An au- 
tomobile sales contract, providing 
that, if ‘by any cause” the seller was 
unable to complete all its contracts, 
it might prorate the available supply 


384 [55 C.J.] 


the sale is made subject to strikes, accidents, or 
causes beyond the seller’s control, the seller is not 
lable for deficiencies on his part in shipments due 
to a strike or a shortage of cars or other causes be- 
yond his control, if he treats the buyer fairly and 
ratably with reference to other parties with whom 
he was dealing, and is not required to deliver to the 
buyer the whole amount of his order to the exclusion 
On the other hand it has been 
held that, where a seller agrees to deliver goods, 
subject to causes beyond his control, and such causes 
intervene, so as to prevent full delivery, the seller 
is not entitled to make a pro rata delivery to the 


of other customers.®°® 


of machines among its customers, re- 
fers to causes reasonably beyon'd the 
power of the seller to prevent. Dail- 
Overland Co. v. Willys-Overland, Inc., 
263 Fed. 171 [aff 274 Fed. 56]. 


[b] Concurrence of two events; 
“and” construed as “or.’—The clause 
of a packer’s contract to sell canned 
goods, that in the event of floods, etc., 
preventing the seller’s filling this con- 
tract in full, ‘‘and”’ in the event of 
its being required to supply the gov- 
ernment, the buyer agrees to accept 
a pro rata delivery, does not require 
concurrence of the two events; ‘‘and” 
being read as ‘or,’ when the terms 
of the contract show that such was 
the intention. Osborn v. Wilson, 206 
App. Div. 787, 200 NYS 938 [aff 111 
Mise. 379, 193 NYS 241]. 


[ec] Rule of ejusdem generis.—Un- 
der a contract for the sale of canned 
goods, which allowed pro rata deliv- 
ery in the event of floods, droughts, 
or ‘any other unavoidable cause” pre- 
venting full delivery, the quoted 
phrase, within the rule of ejusdem 
generis, included conditions created 
by the elements so that short crop, 
caused by dryness, frost, and wind, 
excused full delivery. Osborn v. Wil- 
son, 206 App. Div. 787, 200 NYS 938 
[aff 118 Misc. 379, 193 NYS 241]. 


[d] Labor shortage.—A sale con- 
tract provision that, if production 
should be curtailed by strikes, lock- 
outs to counteract strikes, shortage 
of labor, etc., delivery should be pro- 
portionate to the production, applies 
to a case of shortage of labor, re- 
gardless of the cause of shortage, 
that is such shortage need not be a 
result of strikes, etc. Rosenstein v. 
Farish Co., 185 NYS 42 [rev 109 Misc. 
411, 178 NYS 865]. 


[e] Car shortage.—(1) Under a 
contract for the sale of coal, a pro- 
vision that, if in event of a car short- 
age timely delivery should be pre- 
vented, an equitable adjustment 
should be made is not a waiver of 
strict performance in every case of 
car shortage, but only in case seller’s 
shortage in shipments did not ex- 
ceed prorating to which the coal mine 
might properly subject him. Kala- 
mazoo Ice, etc., Co. v. Gerber, 4 F. 
(2d) 235. (2) In assumpsit for breach 
of contract, it appeared plaintiff con- 
tracted to deliver to defendant speci- 
fied shipments of potatoes at differ- 
ent times, ‘weather and car condi- 
tions permitting.” The contract pro- 
vided, “should weather and car condi- 
tions prohibit shipments to be made 
as above stated, then they shall be 
made as soon thereafter as weather 
and car conditions will permit.” <A 
car shortage occurring, vendor pro- 
rated available cars among his sey- 
eral customers, and delivered to de- 
fendant several shipments less than 
number contracted for. As a defense 
to demand for payment for potatoes 
delivered, defendant set up loss re- 
sulting from failure to deliver total 
amount mentioned in contract, and 
claimed plaintiff had no right to pro- 
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deliveries.®& 


So, 


among various b 


rate cars among his customers, but /* 
should have allocated all of them for 
purpose of carrying out this contract. 
It was held, that the car shortage was 
of a character contemplated, and that 
plaintiff was under no duty to allot 
all cars to defendant, and that recov- 
ery for total price of potatoes deliv- 
ered should be sustained. Chandler 
v. Lafferty, 83 Pa. Super. 480. 


[f] Crop shortage.—(1) On July 
8, 1907, plaintiff and defendant con- 
tracted for the future shipment of 
fifty cases of cherries, providing that 
if plaintiff was prevented from mak- 
ing a delivery of any or all of the 
goods, by failure of crop or accident, 
he should not be responsible for any 
loss, and further providing that plain- 
tiff should ship and the buyer accept 
when goods were ready, except as oth- 
erwise provided, and in case of a 
short pack defendant should accept 
a pro rata share. It could not be de- 
termined before July 15th as to how 
large the season’s pack would be. 
There was a “short pack,’ and on Oc- 
tober 5th a fifty per cent shipment 
was made. It was held that the con- 
tract contemplated a shortage in the 
1907 crop, and that plaintiff acted 
within his contract rights in sending 
the pro rata shipment. Reid v. West- 
ern Candy, etce., Supply Co., 150 Mo. 
A. 689, 131 SW 367. (2) Under con- 
tract for sale of canned beans and 
beets, requiring seller to “plant suffi- 
cient acreage to cover all goods sold 
for delivery during the coming season 
and to use every effort to insure full 
delivery,’’ and providing that, “if on 
account of the shortage of crops, or 
other causes beyond the seller’s con- 
trol it is unable to deliver the full 
amount, it is agreed that the buyer 
will accept a pro rata delivery with 
other purchasers of all grades of 
goods covered by this contract, with- 
out claim for damages,” the seller, in 
case of a shortage of its crops from 
causes beyond its control, was not re- 
quired to buy other produce to fill 
the order. Ranney-Davis Mercantile 
Co. v. Shawano Canning Co., 111 Kan. 
68, 206 P 3887. (8) The buyer’s ob- 
ligation under the contract to accept 
a pro rata delivery with other pur- 
chasers in event of a shortage in sell- 
er’S crops was not affected by the 
fact that the seller was liable to 
some of his customers under its con- 
tract with such customers for failure 
to make full delivery. Ranney-Davis 
Mercantile Co. v. Shawano Canning 
Co., supra. (4) Defendant, offering 
peas equal to the pro rata share to 
which plaintiff was entitled under 


crop failure, could not be held for 
failure to tender entire amount. 
Wausau Canning Co. v. Woodruff, 


189 Wis. 184, 207 NW 421, 44 ALR 
435. (5) Nor was the buyer entitled 
to pro rata share of peas planted by 
defendant for his own seed purposes. 
Wausau Canning Co. v. Woodruff, 
supra. 


Stipulations excusing default gen- 
erally see infra §§ 455-458. 
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buyer and others with whom contracts have been 
contemporaneously and subsequently made for lke 


where the parties do not contem- 


plate that the seller is making similar contracts with 
others, nor recog 


onize his moral right to prorate 
uyers, supplhes obtainable, and. no 


such custom exists, the seller’s failure to deliver the 
full amount contracted for, because of such prora- 
tion, is not excused.°* 
prorate he must exercise the right in good faith and 
make every reasonable effort to avoid the necessity 
therefor,°* and the contingency on which prorating 
is allowed must actually exist.°? 


If the seller has a right to 


The seller is not 


55. Garfield, etc., Coal Co. v. Penn- 
sylvania Coal, ete., Co., 199 Mass. 22, 
84 NE 1020. 


[a] Contract construed.—Where, 
in an action for non-delivery of coal 
under a contract to ship five thous- 
and tons in the course of nine months, 
“but, if prevented or obstructed by 
breaches or other unavoidable occur- 
rences on the railroads or at the 
mines, no claim for damages will be 
allowed,’ such breaches were proved, 
it was correct to instruct the jury 
that defendant was not bound to de- 
liver to plaintiffs the whole amount 
of their order to the exclusion of 
other customers, but that his obliga- 
tion would be satisfied by the delivery 
to them of such a proportion of his 
reduced means of supply as the 
amount of plaintiffs’ order bore to 
the whole amount of defendant’s 
sales, including the ordinary amount 
of his home trade. Oakman vy. Boyce, 
106 Mass. 477. 


56. Finch v. Zenith Furnace Co., 
146 Ill. A. 257 [aff 245 Ill. 586, 92 
NE 521]. But see Krug Coal Co. v. 


CeGo BlakeriCo., 21S ills Ana a bemesis 
[quot Cyc] (holding that seller would 
not be liable for deficiency due to 
excepted causes, if he treated the 
buyer fairly and ratably with refer- 
ence to other customers). 


57. B. P.. Ducas Co. vy. Bayer Co., 
163 NYS 32. 


58. Corona Coal Co. v. Robert P. 
Hyams Coal Co., 9 EF. (2d) 364% sGon= 
solidation Coal Co. v. Peninsular Port- 
land Cement Co., 272 Fed. 625 [cer- 
tiorari den 257 U. S. 641 mem, 42 
SCt 52 mem, 66 L. ed. 411 mem]; 
Jessup, etc., Paper Co. v. Piper, 133 
108; Davison Chemical Co. v. 
Baugh Chemical Co., 134 Md. 24, 106 
A 269; Boehme, etec., Co. v. Lorimer, 
221 Mich. 372, 191 NW 8; Diamond 
Alkali Co. v. Henderson Coal Co., 287 
Pa. 232, 134 A 386, 


[a] Tllustration—A dealer who 
contracted with séveral customers to 
deliver specified quantities of coal in 
the future to each customer cannot 
avoid liability for failure to deliver 
the contract quantity by prorating his 
supply among his customers, unless 
he has previously contracted in good 
faith for sufficient coal to fill all his 
contracts with mines having an out- 
put equal to the demands of their 
contract customers. Boehme y. Lori- 
mer, 221 Mich. 372, 191 NW 8. 


59. Cannistraci v. Chieves, 165 NY 
S 933. 
{a] TIllustration.—Under a condi- 


tion of a contract for the sale of to- 
mato sauce providing for prorating 
deliveries in case of a short crop, 
or other causes beyond the seller’s 
control, the seller is not excused from 
performance on the ground that, prior 
to the war, this sauce was made only 
in Italy, and that the factory from 
which he expected to obtain the goods 
delivered only a limited amount, 
which the seller had distributed pro 
rata, but the seller could be excused 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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entitled to make new contracts which he might rea- 


sonably expect would prevent his 
the existing contract.°° It is the 


apportion the deliveries fairly,®? and if, through lack 
of good faith, this is not done, the seller is hable for 
deficiencies to the extent of the unfair delivery.°? 
One of the seller’s customers under a contract to 
make a pro rata delivery in ease of shortage has no 
ground of complaint because distribution is made in 
a different proportion among others, unless he is 


prejudiced thereby.*? 
[§ 375] (2) Effect of Excess. 


A delivery in ex- 
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performance of 


seller’s duty to | execess.® 


balanee.°® 
chased, 
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delivery,®* and the buyer may, if he so elects, retain 
the amount designated by the contract and reject the 
So, where the seller delivers the goods pur- 
chased, with other goods not contracted for, the buy- 
er may accept the goods purchased and reject the 
But where a job lot of goods is pur- 
represented to contain not more than a 
specified number of articles, and on delivery the buy- 
er ascertains that the lot contains more goods than 
were purchased, and there is no way to identify and 


separate those purchased from the rest, the buyer 


cess of the quantity contracted for is not a proper 


only by showing that the amount com- 
ing into the market was so limited as 
to make it impossible for the seller 
to carry out all of his contracts. 
Cannistraci v. Chieves, 165 NYS 933. 


60. U. S.—Consolidation Coal Co. 
v. Peninsular Portland Cement Co., 
272 Fed. 625 [certiorari den 257 U. S. 


641 mem, 42 SCt 52 mem, 66 L. ed. 
411 mem]; Jessup, ete., Paper Co. v. 
Piper, 133 Fed. 108. 


Kan.—Ranney-Davis Mercantile Co. 


v. Shawano Canning Co., 111 Kan. 68, 
2.06) 7 Oot. 
Md.—Davison Chemical Co. _ Vv. 


Baugh Chemical Co., 134 Md. 24, 106 


A 269 


Mass.—Metropolitan Coal Co. v. 


Billings, 202 Mass. 457, 89 NE 115; 
Garfield, etc., Coal Co. v. Pennsyl- 
vania Coal, etc., Co., 199 Mass. 22, 84 
NE 1020. 


Mich.—Boehme, ete., Co. v. Lorimer, 
221 Mich. 372, 191 NW 8. 


[a] Rule applied.—Where a manu- 
facturing seller of sulphuric acid, on 
account of the European War and the 
consequent demand for acid in muni- 
tion manufacture, undertook new 
contracts for the ‘delivery of acid 
which, when added to the amount re- 
quired under existing @ontracts, ex- 
ceeded the capacity of the plant, the 
fact that the seller enlarged his plant 
and did not deliver under the new 
contracts the amounts of acid ex- 
ceeding the amounts by which a‘ddi- 
tions to his plant increased its prod- 
uct did not excuse him for a shortage 
in deliveries under an existing Med 
tract. Davison Chemical Co: 
reer Chemical Co., 134 Md. 24, 106 
A 9 


{b] Car shortage.— Under a con- 
tract for a year’s coal supply to be 
shipped in monthly installments, de- 
fendant seller’s right to prorate ship- 
ments in case of a car shortage de- 
pended on its exercise of good faith 
and reasonable care to avoid taking 
contract in such amount as it might 
reasonably expect would interfere 
with its securing sufficient cars to fill 
plaintiff buyer’s contract, on the mak- 
ing of honest effort and the use of 
reasonable diligence to secure suffi- 
cient cars to fill the contract, and on 
its distribution of cars obtained so 
that plaintiff would get its fair share, 
and from the fact that defendant 
would normally be entitled to appor- 
tion its available cars on the basis 
of each day’s contract requirements, 
it would not necessarily follow that 
plaintiff had no right to complain of 
the making of new contracts, where 
the market was rising and there was 
a car shortage. Consolidation Coal 
Co. v. Peninsular Portland Cement 
Co., 272 Fed. 625 [certiorari den 257 
U. S. 641, 42 SCt 52, 66 L. ed. 411]. 


[e] New contract held not to pre- 
vent performance of existing contract. 
Sandusky Cement Co. v. Hamilton, 287 
Fed. 609 [certiorari den 262 U. S. 759 
mem, 43 SCt 705 mem, 67 L. ed. 1219 
nem]. 


[55 C. J.—25] 


Corona Coal Co. v. Robert P. 
GLE. (2d) (3612) Inore 
189 Fed. 169; 
Lorimer, 221 
Diamond Al- 
287 


61, 
Hyams Coal Co., 
Bellevue Pipe, etc., Co., 
Boehme, etc., Co. v. 
Mich. 372, 191 NW 8; 
kali Co. v. Henderson Coal Co., 
Pa. 232, 134 A 386. 


[a] ‘Rule applied.—(1) A seller of 
coal, who discontinued performance 
for cause, cannot unjustly discrimi- 
nate in apportioning the product 
among customers by withholding a 
certain amount of run of mine coal 
that should have been screened, and 
selling it at higher prices. Diamond 
Alkali Co. v. Henderson Coal Co., 287 
Pa. 232, 134 A 386. (2) A seller can- 
not abandon grade production for run 
of mine at any of its mines to the 
detriment of its contract obligations 
on the ground that it would disturb 
the car supply or did not pay. Dia- 
mond Alkali Co. v. Henderson Coal 
Co., supra. 


[b] Evidence of fairness.—In an 
action for breach of a contract to de- 
liver coal, where defendant was 
shown to have been entitled to pro- 
rate the coal received by it among 
its customers in case of shortage, evi- 
‘dence that, notwithstanding the war 
regulations, defendants had delivered 
a shipload of coal to another contract 
customer was admissible on the is- 
sue of fairness of the prorating, since, 
if defendants were able to deliver 
that shipment, plaintiff was entitled 
to his proportion. Boehme y. Lori- 
mer, 221 Mich. 372, 191 NW 8. 


62. Diamond Alkali Co. v. Hender- 
Sony Coal Co., 287 Pa. 232, 1384) A’ 386. 


63. Ranney-Davis Mercantile Co. 
v. Shawano Canning Co., 111 Kan. 68, 
206 P 337. To same effect Indiana 
Flooring Co. v. Grand Rapids Trust 
Co.;-20. E. .(2d)463° 

64 U.S.—Burrows v. Warren, 9 F. 
(2d) 1; Namquit Worsted Co. v. U. 
Seb MCtGl, 460: 

Cal.—Krasnow v. Emerzian, 77 Cal. 
A690; 2472 536: 

Ga.—Brunswig v. Fast Point Mill- 
ing Co., 11 Ga. A. 9, 74 SE 448. 
oe ie oa v. Miner, 5 Blackf. 

Ky.—Bullock Lumber Co. v. Mar- 
pene Lumber Co., 141 Ky. 229, 132 SW 

Mass.—Specialty Trading Co. v. A. 


C. Erisman Co., 267 Mass. 220, 166 
NE 642; Rommel vy. Wingate, 103 
Mass. 327. 

Mich.—Larkin v. Mitchell, etc., 


Lumber Co., 42 Mich. 296, 3 NW 904. 


Mo.—Famechon v. Devore, 184 Mo. 
A. 577, 170 SW 694; J. A. Ruhl Cloth- 
ing Co. v. Singleton, 161 Mo. A. 366, 
143 SW 529; Landesman v. Gumer- 
sell, 16 Mo. A. 459. 


N. Y.—Winterbotham vy. Paine, 53 
N. Y. Super. 186; Galland v. Kass, 
152 NYS 1074; Downer v. Thompson, 
2 Hill 137 [rev on other grounds 6 
Hill 208]. 


must accept and pay for the entire lot or return all 


Pa.—Stevenson v. Burgin, 49 Pa. 
Tex.—El1 Paso Grain, ete., Co. v. 
Lawrence, (Civ. A.) 214 SW 512. 


Va.—Fielding v. Robertson, 141 Va. 
123, 126 SE 231. 


Eng.—Cunliffe v. Harrison, 6 Exch. 
903, 155 Reprint 813; Hart v. Mills, 
15 M. & W. 85, 153 Reprint 771; Dix- 
on v. Fletcher, 3 M. & W. 146, 150 
Reprint 1092. 


Ont.—McDougall v. William Rennie 
Co., Ltd., 18 OntWN 5. 


{a] Excess not shown.—Mario 
Tapparelli Fu Pietro v. A. L. Gosselin 
Corp., 174 NYS 636. 


65. Mass.—Pittsburgh Plate Glass 
Co. v. MacDonald, 182 Mass. 593, 66 
NE 415. 


Mo.—Ferer Ni Haney, 
204, 253 SW 39 


N. =o releaie v. Traitel, 
140, 32 NYS 1075; 
sen, 126 NYS 619. 


Or.—Williamson vy. North Pacific 
Lumber Co., 42 Or. 153, 70 P 387%, 532. 


Pa.—Meyercord Co. v. P. H. Butler 
Co., 79 Pa. Super. 473 [aff 1 Pa. Dist. 
& Co. 45]. 


Wash.—Cuschner v.  Pittsburgh- 
Hickson ‘Co., 91 “Wash. 374, 157 PB 879. 


Eng.—Levy v. Green, 1 E. & E. 969, 
102 HCL 969, 120 Reprint 1174. 


[a] Notice to seller.—Where the 
buyer receives a shipment including 
goods not ordered, and notifies the 
seller that he holds such goods sub- 
ject to the latter’s order, he has done 
all that the law requires, and is not 
liable for the surplus goods. Ferer 
Seu ane ys 212 Mo. A. 204, 253 SW 


212 Mo. A. 


12° Mise. 
Susswein v. Ander- 


[b] Uniform Sales Act § 44 subd 2 
(1) declaring that, where the seller 
delivers a greater quantity than he 
contracted to sell, the buyer may ac- 
cept the goods included in the con- 
tract and reject the rest, or may re- 
ject the whole, is merely declaratory 
of the law as it existed in Pennsyl- 
vania before St. [1920] § 19692 was 
passed. Meyercord Co. v. P. H. But- 
ler Co., 79 Pa. Super. 473 [aff 1 Pa. 
Dist. & Co. 45]. (2) Under such sales 
act (3 Comp. L. [1915] § 11875), where 
the seller tenders more than the stip- 
ulated quantity, which the buyer re- 
fuses to accept, but offers to take 
and pay for the quantity contracted 
for, the seller is not entitled to re- 
tain the goods until payment is made 
in accordance with the contract. 
Powers v. Dodgson, 194 Mich. 133, 160 
NW 432, AnnCas1918D 422. 


[ec] In Manitoba, under Sale of 
Goods Act (Rev. St. [1902] c¢ 152 § 
30), giving the buyer the right to re- 
ject goods where a larger quantity 
than purchased is delivered, the fact 
that the buyer retained the bill of 
lading does not affect his right. 
Schweiger v. Vineberg, 19 Man. 328. 


66. Hutchins v. Smith, 106 Miss. 
852, 64 S 789. 
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of it.°7 No obligation is imposed on the buyer to 
select the proper quantity out of the excessive quan- 
tity delivered but he may reject the whole,°* especial- 
ly when the selection of the proper quantity would 
be troublesome and laborious,®® or the buyer did not 
have the privilege of separating and receiving less 
than the whole quantity shipped;‘° and the right to 
reject it is not affected by the fact that the seller 
notified the buyer of his proposal to ship an excessive 
amount, and had not received an immediate reply.”* 
But it has been held that where a seller has a number 
of bales of cotton at the time and place of delivery, 
exceeding the number purchased, and gives the buyer 
the option of selecting therefrom the number con- 
tracted for, there being no material difference in 
the quantity and quality of the cotton in the bales, 
the refusal of the buyer to accept the tender was a 
breach of the contract on his part.‘? So, where a 
stock of goods is sold and the seller agrees to reduce 
his stock to the amount contracted for by a certain 
date, and an invoice taken on that date shows a large 
excess which the seller agrees to withdraw, or sell 
to the buyer, the seller’s failure to reduce the stock 


69. 
151; 


67. Rubenstein vy. Grossman-Win- 
field Millinery Co., 110 Miss. 2138, 70 
S 210 (den suggestion of error 109 
Miss. 819, S 688]. See also Or- 
mond v. Henderson, 77 Miss. 34, 24 S 70, 
170 (where a mistake was made as to 
quantity, and the buyer was held 
bound to accept or reject the whole 


640, 20 S 10. 
71. 


SALES 


Croninger v. Crocker, 62 N. Y. 
Flint v. Standard Rope, etc., Co., 
52 App. Div. 459, 65 NYS 238; 
man v. King, 58 Wis. 314, 17 NW 136. 


Shrimpton v. Brice, 


Smith, ete., Co. v. Harris, 126 


[$§ 375-376 


by the day fixed did not release the buyer from liabil- 
ity.78 And where, under a contract for the sale of 
a specified number of bags of merchandise, the seller 
loads that. number on a car on the date fixed for ship- 
ment, but two days later opens the car and places 
additional bags therein, such act not delaying ship- 
ment, the buyer will be liable for the quantity con- 
tracted for and delivered.** If the buyer elects to 
retain the whole quantity delivered he is of course 
bound for the excess.7° Being entitled to reject the 
whole, if he retains a part less than the amount con- 
tracted for he is liable only for the part retained.*® 


Effect of slight excess. The right to reject the 
goods because of an excess in quantity cannot be 
exercised where the excess is slight and does not put 
the buyer to any trouble or expense.** 


[§ 376] b. Quantity Indefinite—(1) In General. 
The quantity of goods that must be delivered under a 
contract indefinite in such respect depends upon the 
intent of the parties as determined by the terms of 
the contract as a whole, including collateral docu- 
ments and agreements, if any,’® the purpose of the 


the quantity of each kind specified in 
the invoice. Crooks v. Rumball, 17 
App. Div. 622, 45 NYS 361. (2) If de- 
fendant bought lumber as listed in a 
stock sheet, he could only be required 
to take the quantity of lumber of 
any particular dimension which was 
listed therein. Cameron vy. Matthews, 


Hoff- 


109 Ala. 


shipment). 


68. U. S.—Norrington v. Wright, 
215 (W-S:)188, 6 SCt. 12, 29 L. ed. 366. 


Iowa.—Cash v. Hinkle, 36 Iowa 623. 


Me.—Smith, etc., Co. v. Harris, 126 
Me. 308, 138 A 389. 


Miss.—Strauss v. National Parlor 
Furniture Co., 76 Miss. 343, 24 S 703. 


- Mo.—Famechon v. Devore, 184 Mo. 
A. 577, 170 SW 694; J. A. Ruhl Cloth- 
ing Co. v. Singleton, 161 Mo. A. 366, 
143 SW 529; Landesman v. Gumersell, 
16 Mo. A. 459. 


N. Y.—Galland v. Kass, 
1074. 

Pa.—Meyercord Co. v. P. H. Butler 
Co., 79 Pa. Super. 473 [aff 1 Pa. Dist. 
& Co. 45]. 

R. I.—Perry v. Mt. Hope Iron Co., 
16 R. I. 318, 15 A 87. 


Tex.—H1 Paso Grain, ete., Co. v. 
Lawrence, (Civ. A.) 214 SW 512. 


Wash.—Cuschner vy. Pittsburgh- 
Hickson Co., 91 Wash. 371, 157 P 879. 


Eng.—Tarling v. O’Riorden, L. R. 
2 Ir. 8; Re Keighley, 7 Aspin. 418; 
Rylands v. Kreitman, 19 C. B. N. S. 
351, 115 ECL 351, 144 Reprint 823; 
Cunliffe v. Harrison, 6 Exch. 903, 155 
‘Reprint 813; Payne v. Lillico, 36 T. 
L. R. 569; Ballantine v. Camp, 129 L. 
T. Rep. N. S. 502. 


Ont.—McDougall v. William Rennie 
Co., Ltd., 18 OntWN 5. 


[a] Goods not ordered.—Where 
the delivery was deficient in quantity 
as to the goods actually ordered but 
Included goods not ordered which were 
distinguishable from the others, the 
delivery was not sufficient to impose 
on the buyer the obligation to accept. 
Levy v. Green, 1 BE. & E. 969, 102 ECL 
969, 120 Reprint 1174. 


[b] Uniform Sales Act § 42 subd 2 
Is merely declaratory of the law stat- 
ed in the text. Mutual Chemical Co. 
v. Marden, etc., Co., 200 App. Div. 121, 
192 NYS 671 (Personal Prop. L. § 
125); Meyercord Co. v. P. H. Butler 
Co., 79 Pa. Super. 473 [aff 1 Pa. Dist. 
& Co. 45] (Act [1920] § 19692). 


152 NYS 


Me. 308, 138 A 389. 


72. Davis v. Adams, 18 Ala. 264. 

73. -Whitla v. Moore, 164 Pa. 451, 
30 A257. 

74 Bowers v. J. B. Worth Co., 129 


N. C. 36, 39 SE 635. 


75. Ala.—Sheehan v. Wilmot, 213 
Ala. 687, 105 S 909. 


Cal.—Krasnow v. Emerzian, 77 Cal. 
A. 690, 247 P 536; Fleming v. Law, 28 
Cal. A. 110, 151 P 385; Inman v. L. E. 
White Lumber Co., 14 Cal. A. 551, 112 
P 560. 
eek. whe v. Dawson, 4 Metce. 


Mich.—Clark v. Moore, 3 Mich. 55. 


N. Y.—Levino v. Moore Co., 97 App. 
Div. 109, 89 NYS 573; Hecla Iron 
Works v. Milliken, 48 App. Div. 574, 
62 NYS 959; Randall v. National Ice 
Co., 19 NYS 633 [aff 1388 N. Y. 644, 34 
oe 513]; Duford v. Patrick, 15 NYS 
285. 


Ont.—Goodyear Rubber Co. v. Fos- 
ter, 1 Ont. 242. 

76. Hart v. Mills, 15 M. & W. 85, 
153 Reprint 771. 

77. Shrimpton v. Warmack, 72 
Miss. 208, 16 S 494; Mutual Chemical 
Co. vV..Marden;ete., Co., 285 N.Y. 145, 


139 NE 221; Shipton v. Weil, [1912] 
Bb 4. 
[a] Sale by package.—One who or- 


ders a certain number of papers of 
needles, each to contain two needles, 
cannot refuse to accept such papers 
because some of them contain three 
needles, no additional charge therefor 
being made. Shrimpton v. Warmack, 
72 Miss. 208, 16 S 494. 


78. Lincoln Min. Co. v. State Bd. of 
Education, 212 Ill. A. 586; Viles v. 
American Realty Co., 124 Me. 149, 126 
A 818; Brown v. Starret, 67 Mich. 
577, 35 NW 1638; Crooks v. Rumball, 
17 App. Div. 622, 45 NYS 361. And 
see cases infra this note. 


[a] Specification in invoice or 
stock sheet.—(1) Where the invoice 
specified the number of piles of lum- 
ber sold, and kind and quantity in 
each pile, the buyer was entitled to 


59 Tex. Civ. A. 118, 124 SW 192. 


{[b] Deduction for moisture.—A 
contract to deliver five hundred tons 
of copper ore, to be paid for at cer- 
tain specified prices per ton according 
to the quality of the ore, to be ascer- 
tained by an assay, provided that ‘“‘the 
moisture be deducted as usual from 
the weight of the ore,’’ should be con- 
strued as an agreement to deliver that 
weight of copper in a moist state, the 
deduction for moisture having refer- 
ence to the amount to be paid for the 
ore. Humphreysville Copper Co. v. 
Vermont Copper Min. Co., 33 Vt. 92. 


[c] Particular contracts construed. 
—(1) Where, in a printed sales order 
for neckties, under a column headed 
“Quan. of Ea.,’ appeared list of items 
in connection with pattern numbers, 
as, for example, ‘1 dz. ea. 4—Hds.-— 
9439-9440-9408—9449-9467,” and de- 
fendant conceded that ‘dz. ea.’’ meant 
“dozen each” in prior orders, the or- 
der called for one dozen of each pat- 
tern number specified. Frank, ete., 
Neckwear Co. v. White, 32 Ga. A. 613, 
124 SE 116. (2) A contract to manu- 
facture and deliver staves made from 
timber on specified land ‘fand from 
other timber purchased by” defend- 
ants, up to a specified number of 
staves, did not obligate defendants to 
manufacture staves from trees on 
land other than that specified, unless 
they in fact purchased other trees. 
Crescent Stave Co. v. Brown, 181 Ky. 
787, 205 SW 987. (3) An order stat- 
ing the quantity of machines purchas- 
ed as two hundred, followed by a 
statement that the buyers were to be 
exclusive distributors with allotment 
of five thousand machines in next 
year, binds the buyers for two hun- 
dred machines only. Specialty Trad- 
ing Co. v. A. C. Erisman Co., 267 Mass. 
220, 166 NE 642. (4) Where a con- 
tract for fuel oil provided that the 
quantity to be delivered should be suf- 
ficient to operate boilers of certain 
horse power, and in a clause, added 
for the information of the seller, pur- 
chaser stated that its requirements 
were approximately three thousand 
barrels per month, but that seller 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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transaction,’® and, if the sale is of 


a certain trade, to the custom of such trade.*® 
der the general rule,*! in case of ambiguity as to the 
quantity deliverable, the pracical construction of the 
parties will control,** but not where the contract 


clearly specifies the amount.8* So, 


for delivery of a specified number of ears of coal per 
week was prepared by the buyer, 
quiesced in its construction as permitting delivery of 
an average of the stated number per week, he will be 
The mention of a 
certain quantity will not bind the seller to deliver 
exactly that quantity where the other terms of the 
contract show that the quantity specified was merely 
So if the sale is in bulk, the delivery 
is not insufficient in the absence of fraud because the 
quantity does not correspond to the estimates,®® un- 
less the difference is excessive,$? and this applies to 
a contract for the sale of all the material on certain 
And generally when 


bound by such construction.§+ 


an estimate.®® 


premises for a gross price.’§ 


should not be called on to increase 
deliveries in any one month by more 
than ten per cent of that amount, the 
maximum amount which purchaser 
could require to be delivered in any 
month was three thousand three hun- 
dred barrels. Mexican Petroleum 
Corp. v. Phillips Wire Co., 45 R. I. 
228, 121 A 388. (5) An agreement to 
sell three tons of bark, and also “all 
bark party shall peel or have for sale 
during the season,” was not an agree- 
ment to sell all bark the party owned 
during the season, if he did not peel it 
or offer it for sale. Gardiner v. Gyo- 
rog, 109 Wash. 660, 187 P 318. (6) 
Plaintiff, a shingle manufacturer, 
wrote defendant that it desired to con- 
tract for the sale of the entire out- 
put of its mills, and defendant re- 
plied, stating that he could use a cer- 
tain amount of shingles at a certain 
price. Plaintiff then wired, accepting 
defendant’s ‘‘terms,’”’ and requesting 
orders. Defendant, before any ship- 
ment was made, wired plaintiff to ship 
five carloads, stating that he had writ- 
ten. The letter acknowledged receipt 
of plaintiff’s telegram, and repeated 
the orders, and also stated that de- 
fendant would take one hundred cars 
at the price named. Plaintiff, after 
receipt of the telegram and letter, 
shipped the five cars as directed, and 
later wrote, acknowledging receipt of 
the last letter, and stating that it 
had twenty cars which it would be 
ready to ship as soon as it could get 
ears. It was held that the corre- 
spondence did not show a contract for 
the one hundred cars. Keefe v. Chaf- 
fee, 11 Wash. 292, 39 P 676. (7) Oth- 
er contracts construed. Tampa Ship- 
building, etc., Co. v. General Constr. 
Co., 43 F. (2d) 309; Hartmann-Schnei- 
der Co: v. Farish Co., 7 F. (2d). 561; 


Texas Co. v. Pensacola Maritime 
Corp., 292 Fed. 61; Cunningham v. 
J. S. Kimbro Lumber Co., 151 Ark. 


194, 235 SW 416; Long Beach Fish- 
eries Co. v. Curtis Corporation, 58 Cal. 
A. 318, 208 P 3872 (construing term 
“average’’); Consolidated Water Pow- 
er, etc., Co. v. Denver Pub. Co., 211 Ill. 
A. 572; Consolidated Water Power, 
etc., Co. v. Louisville Herald Co., 211 
Tll. A. 569; Bendix v. Staver Carriage 
@o., 194 Til.. A. 310; Craig’ v.. Jones, 
900) Ky.p1h3, 252. SW 574: . Traders, 
Commercial Co. v. Tichnor Bros., 208 
Mass. 212, 94 NE 286; Keyes Farm & 
Dairy Co. v. Prindle, 249 Mo. 600, 155 
SW 391; Gray v. Cooper, 217 Mo. A. 
592, 274 SW 941; Clarke-Gehle Lum- 
ber Co. v. Crosby-Bonds Lumber Co., 
(Mo. A.) 240 SW 1098; Graham Paper 
Co. v. National. Newspapers Assoc., 
(Mo. A.) 198 SW 1003; In re Miera, 
26 N. M. 277, 191 P 459; Longfellow 
v. Huffman, 57 Or. 388, 112 P 8 (in- 


SALES 


goods peculiar to 
Un- 


where a contract 


and he had ac- 


crease of flock of sheep); Hart v. 
Light, (Tex. Commn. A.) 245 SW 671 
[rev (Civ. A.) 193 SW 740]; Pearce v. 
Puyallup, ete., Fruit Growers’ Can- 
ning Co., 117 Wash. 612, 201 P 905, 
117 Wash. 612, 208 P 1117; Tacoma 
Sav. Bank, etc., Co. v. Herren, 104 
Wash. 437, 176 P 543; London Elec- 
tric Co. v. Eckert, 40 Ont. L. 208, 12 
OntWN 320. 


79. Beck, etc., Lith. Co. v. Evans- 
ville Brewing Co., 25 Ind. A. 662, 58 
NE 859. 

80. American Brass, etc., Co. v. In- 
gersoll, 27 Misc. 7838, 57 NYS 738. 

81. See supra § 174. 

82. Worcester Post Co. v. W.. H. 
Parsons Co., 265 Fed. 591 [aff 257 Fed. 
774]; McCall Co. v. Jannetty, 106 
Conn. 460, 138 A 362; Beck, etc., Lith. 
Co. v. Evansville Brewing Co., 25 Ind. 
A. 662, 58 NE 859. 


83. Consolidated Water Power, 
etc.;, Co. Ve ‘Denver Pubs Co,, \2it Til. 
A. 572; Consolidated Water Power, 
ete., Co. v. Louisville Herald Co., 211 
El A. 569. 


84 Hibernian Banking Assoc. v. 
Bell, etc., Coal Co., 181 Ill. A. 581. 


85. Patrick v. Watson, 55 Wash. 
76, 104 P 144. 


{a] Tllustration.—Where, in nego- 
tiating for a sale of land and horses, 
defendant stated that there were be- 
tween one hundred fifty and one hun- 
dred seventy-five horses scattered on 
the range, but the contract was for 
“all horses situated and lo- 
cated on said land or wherever they 
may be found,” defendant’s statement 
being a mere estimate, and no guar- 
anty of number stated, the contract 
was for an indefinite number. Pat- 
rick v. Watson, 55 Wash. 76, 104 P 
144. 

Amount required by buyer see in- 
fra § 380. 


Effect of words “about,” “more or 
less,” etc. see infra § 377. 


86. Gage v. Carpenter, 107 Fed. 
886, 47 CCA 39; Jackson v. Builders’ 
Wood Working Co., 91 Hun 435, 36 
NYS 227. 

87. Lamb v. Traitel, 12 Misc. 140, 
32 NYS. 1075. 

[a] Difference excessive.—Where 
a quantity of lithographer’s stone 
was sold in bulk and estimated by 
the seller to be between two and 
three tons, it was held that the buy- 
er was not bound to accept a delivery 
of between nine and ten tons, the dif- 
ference being excessive. Lamb vy. 
Traitel, 12 Mise. 140, 32 NYS 1075. 


| 88. Farrell v. Parkford, 189 Cal. 
540, 208 P 276; London Electric Co. 
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the quantity is indefinite the acceptance of a certain 
quantity does not bind the buyer to accept more,®? 
'but he is of course bound for the amount actually 
delivered and accepted.®® If after sale of a cargo of 
goods, the buyer accepts an offer to sell “another car- 
go” on certain terms, the words “another cargo” will 
be construed to mean another cargo of the same 
quantity as the former one, and the contract is not 
objectionable for failure to fix the amount of the 
goods to be furnished.°+ 
a specified quantity have been construed as having 
the dual meaning of approximation and limitation,®? 
and delivery of a quantity greatly less than that 
specified is not a compliance with the contract.°® 


Contract fixing maximum and minimum quantity.°* 
Where an agreement to sell fixes a maximum and 
minimum limit as to quantity, the seller complies 
with the agreement by delivery of the minimum 
quantity,®°> but he is bound to deliver at least that 


The words “not to exceed” 


e Eckert, 40 Ont. L. 208, 12 OntWN 
320. 


[a] Tllustration.—A contract for 
the sale of all the fertilizer on a cer- 
tain farm, to be removed within a 
year, for seven thousand five hundred 
dollars, providing for the payment of 
one thousand dollars at execution of 
contract and five hundred dollars 
each month thereafter, one dollar to 
be paid for each ton of fertilizer re- 
moved, and the five hundred dollar 
payments to apply on the tonnage 
removed during the month in which 
such payment is made, was a sale 
for seven thousand five hundred dol- 
lars of the fertilizer in bulk, rather 
than by the ton, the one dollar per 
ton provision being merely to pre- 
vent removal of the fertilizer more 
rapidly than paid for, and the fact 
that the quantity of fertilizer was 
much less than seventy-five hundred 
tons did not show a breach of con-, 
tract by the seller. Farrell v. Park- 
ford, 189 Cals 540, 208 P 276. 


89. Russell v. Wisconsin, etc., Re 
Co., 39 Minn. 145, 39 NW 302. : 


90. UU. S.—Winterport Granite, 
etc., Co. v. The Jasper, 30 F. Cas. No. 
17,898, Holmes 99. 


Conn.—Abbott v. Myse, 
254. 


Mich.—McColl v. Jackson Iron Co., 
98 Mich. 482, 57 NW 578. 


N. Y.—Hecla Iron Works v. Milli- 
ken, 48 App. Div. 574, 65 NYS 959. 


Wis.—Mason v. H. Whitbeck Co., 
35 Wis. 164. 


91. Maydwell! v. Rogers ‘Lumber 
Co., 159 Fed. 930, 87 CCA 110. 


92. Barber Asphalt Pav. Co. 
Staples, 246 Mass. 40, 140 NE 262. 


93. Barber Asphalt Pav. Co. 
Staples, supra. 


[a] TIllustration.—A contract for 
the sale of a schooner cargo of 
staves, not to exceed six hundred 
thousand, required the seller to de- 
liver approximately the quantity 
stated, which could have been deliv- 
ered by a schooner which he could 
have reasonably obtained for the 
purpose, and is not complied with by 
tender of a small schooner load of 
not to exceed one hundred thousand 
staves. Barber Asphalt Pav. Co. v. 
Staples, 246 Mass. 40, 140 NE 262. 


15 Conn. 


Vv. 


Vv. 


94. Cross references: 

Effect of use of term ‘“‘cargo” See in- 
fra § 383. 

Option as to quantity within maxi- 


mum and minimum limits see infra 
S537 9. 

Sale of livestock see infra text and 
notes 


95. Taggert v. Brimfield, 281 Fed. 
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quantity,°® and the buyer is bound to accept such 
minimum; but he is not bound to accept a delivery 
in excess of the maximum limit,®* and on the other 
hand the seller is not obliged to deliver in excess of 
such limit.®® 


Contract fixing minimum quantity. A contract to 
deliver “say not less than” a specified quantity has 
been held to be an absolute contract to deliver at 
least the quantity so specified.* 


Sale of livestock by weight.2 Where livestock 
is sold under a contract fixing a maximum and mini- 
mum weight,.a delivery of livestock of any weight 
within such limits is sufficient,* but the seller does 
not comply with the contract if any of the livestock 
weighs less than the minimum,* even though the 
average weight is above that amount;° and if the 
contract requires the animals to weigh a certain 
amount ‘and over,” they must weigh at least the 
specified amount. <A contract providing that the 
animals sold shall weigh a certain number of pounds 
on an average limits only the minimum average.’ 


Doctrine of caveat emptor does not apply to ac- 
curacy in quantity.® So it has been held that a buyer 
of cattle at a specified price per pound on board cars 
at the shipping point does not, by accepting cattle 
delivered, assent to the weight thereof, under the 
caveat emptor rule, in the absence of any conduct 
on his part waiving his right to question the accur- 
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[§ 377] (2) “About,” “More or Less,” Etc. Con- 
tracts in which the quantity is specified, but the 
amount is qualified by the words “about,” “more or 
less,” “estimated,” or words of like import, may be 
divided into three classes, namely: (1) Where there 
is no reference to independent circumstances identi- 
fying the goods sold.1° (2) Where the contract re- 
fers to independent circumstances by which the quan- 
tity can be determined. (3) Where the contract is 
for the sale of all that the seller may produce in a 
given time or all that the buyer may require.'? Into 
which class a particular contract falls depends on 
the intention of the parties as ascertained from the 
whole contract,1* construed in the light of surround- 
ing circumstances and previous transactions between 
the parties. 14 Tf the meaning of the qualifying 
words is defined by the contract” 5 or fixed by the cus- 
tom of the trade*® such meaning will control. A con- 


tract to purchase a specified “quantity, allowing a 


variation of a certain percentage ‘more or less,” is 


for the buyer’s benefit,17 and may be waived by 
him.?8 


Absence of reference to independent circumstanc- 
es. If the quantity of goods sold is specified in the 
contract, such specification will be regarded as de- 
terminative in the absence of any reference to inde- 
pendent circumstances identifying the goods, and is 
not rendered indefinite because qualified by the words 


acy of the weight charged against him.® 


830; Standard Sugar Refinery v. Cas-] 
tano, 43. Bed. 279; E. I. Dupont de 
Nemours Powder Co., v. United Zinc, 
CG, CO.n85 ON. Wen Li 416,089) AL 99:2) 
ALB Farquhar Co. v. New River 
Mineral Co., 40 Misc. 404, 82 NYS 
241 [rev on* other grounds 87 App. 
Div. 329, 84 NYS 802]. 


96. Lee v. National Box Co., 170 
La. 1065, 129 S 638, 640 [quot Cyc]; 
Dale Oil, ete., Co. v. Tulia, (Tex. Civ. 
A.) 25 SW (2d) 671; Greénbrier Lum- 
ber ©o. va Ward; 36. Wi Va. 573,15 
SE 89; Tamvaco v. Lucas, 1 EK. & E. 
581, 102 ECL 592, 120 Reprint 1027. 


97. Taggert v. Brimfield, 281 Fed. 
830; Lee v. National Box Co., 170 
La. 1065, 129 S 638, 640 [quot Cyc]; 
Heisel v. Volkmann, 55 App. ow oe Ne 
Glee isn 2s Dale Oil, ete. 

Tulia, (Tex. Civ. A.) 25 SW (eay 671. 


98. Lee v. National Box Co., 170 
La. 1065, 129 S 638, 640 [quot Cyc]; 
Lamb v. Traitel, 12 Mise. 140, 32 
NYS S10755 ~ Re Keighley, ff Aspin. 
418,970 Ta.2 LD: ep. N..S.,.1553, Tam- 
vaco v. Lucas, 1 E. & E. 581, 102 ECL 


Sle 120) Reprint 1027. 
99. Taggert v. Brimfield, 281 Fed. 
830; Bloomington Canning Co. v. 


Union Can Co., 94 Til. A. 62; Lee_v. 
Wational Box Co., 170 La. 1065, 129 S 
638, 640 [quot Cyc]; Daniels v. Mor- 
Pismo5 Or 259, 130 1P  sOTat3s2. Pl953. 


[a] Contract construed.—Under a 
contract for the sale of hops, each 
bale to contain “from 180 to 210 
pounds of hops (five pounds tare per 
bale to be allowed),”’ bales weighing 
with the bale cloth two hundred fif- 
teen pounds were within the con- 
tract. Daniels v. Morris, 65 Or. 289, 
130) P 397, 1382 P-958. 


1. Leeming v. Snaith, 16:Q. B. 275, 
71 ECL 275, 11% Reprint 884. 


2. Mode of weighing see infra § 
5. 


3) Nixon wa Naxon, 21 Oh. St. 114: 
4. Johnson y. Hoffman, 130 Va. 
5, 107 SE 645. 

5. Johnson v. Hoffman, supra. 


6. Cash v. Hinkle, 36 Iowa 623. 
7 Houston “v. “Miner; 5) Black. 


(Ind.) 89; Marshall v. Piles, 3 Bush 
(Ky,) 249. 
[a] For example: (1) A_ con- 


tract for the sale of a certain num- 
ber of hogs “averaging three hun- 
dred pounds,” is complied with by a 
delivery of hogs averaging three hun- 
dred and twenty pounds. Marshall 
V./Piles, 3. Bushy (Uy. 249. 7 G2) So 
a contract to sell a cersain number 
of hogs weleb ing. on an «wverage one 
hundred and eighty pounds is com- 
plied with by a delivery of hogs 
weighing on an average one hundred 
and ninety-five pounds. Houston v. 
Miner, 5 Blackf. (Ind.) 89. 


8. Ransom v. Masten, 4 NYS 781, 
5 NYS 952; .Latham v. Powell, 127 
Va. 382, 103 SHE 688. 


9. Latham v. Powell, supra. 


10. See infra text and notes 19-23. 
11. See infra text and notes 24-25. 
hv See infra text and notes 26— 
oils 

13. Viles v. American Realty Co., 
14 Me, 149, 126 A 818; Mosby v. 
Smith, 194 Mo. A. 20, 186 SW 49; 


Holland v. Rock, 50 Nev. 340, 259 P 
415. 


sent 


[a] Thus, where the seller : 
in- 


buyer a list of goods to be sold, 
cluding item of two hundred and 
seventy thousand pounds of steel 
car axles listed in a column headed 
“estimated quantity about,’’ accom- 
panied by a letter stating, that the 
quantities stated were only estimat- 
ed and might vary ‘very consider- 
ably,” the list and the letter should 
be ‘construed together in arriving at 
the terms of the contract created by 
buyer’s bid and acceptance thereof. 
George W. Jennings, Inc. v. Hirsch 
Rolling Mill Co., (Mo. A.) 242 SW 
1008. 


14. Lincoln Min. Co. v. ptnte Bad. 
of Education, 212 Ilk A. 586 

15. Western Grocer Co. 
York Oversea Co., 28 F. 


v. New 
(2d) 518; 


“about,” “more or less,” ete.1® 


The use of such words 


New York Oversea Co. v. Warfield- 
Pratt-Howell Co., 70 Cal. A. 724, 234 
P 405; Grace v. Maes, 192 App. Div. 
611, 183 NYS 105; Lamborn v. Apol- 
lo Supply Co., 88 Pa. Super. 334. 


[a] Tllustrations.—(1) Under a 
contract to sell about two hundred 
tons of sugar, defining ‘‘about” as ten 
per cent under or over, the seller has 
the option of delivering any amount 
between one hundred and ninety and 
two hundred and twenty tons, and 
the buyer is liable for breach of con- 
tract if he accepts only two hundred 
tons out of two hundred and twen- 
ty tons tendered. New. York Over- 
sea Co. v. Warfield-Pratt-Howell Co., 
70 Cal. A. 724, 234 P 405. (2) Un- 
der such a contract, the insistence 
of seller on delivering two hundred 
twenty tons, does not involve the ele- 
ment of bad faith, although market 
value at time of delivery was less 
than the contract price, as seller was 
merely insisting on full benefit of 
contract. New York Oversea Co. v. 
Warfield-Pratt-Howell Co., supra. 


16. Societe Anonyme l’Industrielle 
Russo-Belge v. Scholefield, 7 Com. 
Cas. 114. 


[a] TIllustration.—W here plain- 
tiffs sold to defendants, upon the 
terms of the conditions and rules of 
the London Dried Fruit Association, 
“about 4,000 cases” of currants to be 
shipped per steamer to London, and 
by one of the rules of the associa- 
tion, ‘about,’ with reference to quan- 
tity’ of packages, meant not more 
than five per cent more or less, a ten- 
der of bills of lading for four thou- 
sand two hundred and two cases was 
not a good tender. Lomas v. Barff, 
Pa, Waa eR ese: Ge batts dS ends ees ooene 


17. Nottingham, etc., Co. v. Amer- 
ican Coal Exporting Co., 36 EF. (2d) 
982; Douglas Fir Exploitation, etc., 
Co. v. Comyn, 279 Fed. 203. 


18. Douglas Fir Exploitation, etc., 
Co. v. Comyn, supra. 


19. Norrington v. Wright, 115 U. 
S.'188, 6 SCt 12, 29 L. ed. 366; Braw- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§ 377] 


provides merely for such slight variations as are 
necessarily due to accident or to the inherent diffi- 
culty of making delivery of the exact quantity sold, 
and this apples to a contract for delivery of a speci- 
“more or less, at the option of” the 
While a delivery of a quantity varying 
materially from the quantity specified is not a good 
the delivery of a quantity not varying 
materially from that specified 1s a good delivery 
which the buyer is bound to aeccept.?* ; 


fied quantity 
seller.?} 
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delivery,” 


leyive UeesS:, S6eU IS? 668-24 inved! 
622; Budge v. United Smelting, etce., 
Cor 104 Beds. 498; 438 °CCA. 6653 »U- 
S. v. Pine River Logging, etce., Co., 
89 Fed. 907, 32 CCA 406;- Pierce v. 
Miller, 107 Nebr. 851, 187 NW 105; 
Sherman Oil, ete., Co. v. Dallas Oil, 
ete, Co., (Tex: Civ:. A.) 77, SW 961; 
Susman vy. Baker, 44 Ont. L. 39. And 
see cases infra note 20. 


20. U. S.—Moore v. U. S., 196 U. 
S. 157, 25 SCt 202, 49 LL. ed. 428 [rev 
Sor Cty Cla 590 ):> Brawiley-varUn S::96 
U.S: 168, 24-t. ed:-622;> U:sS..v. Pine 
River Logging, etc., Co., 89 Fed. 907, 
32 CCA 406. 


Cal.—Polhemus v. Heiman, 45 Cal. 


573; Hills v. Edmund Peycke Co., 14 
CalvAw 3251110" Peoss: 
D. C.—White v. U.S., 38 App. 131. 


Ga.—Bass Dry Goods Co. v. Gran- 
yey City Mfg.,Co., 113 Ga. 1142, 39 SH 
Rab 


Tll.—Tilden v. 
385, 89 AmD 388. 


Ky.—Totten v. Cooke, 2 Metc. 275. 

La.—Gallaspy v. Ingersoll, 147 La. 
102, 84 S 510. 

Mass.—Cabot v. Winsor, 
546. 

Nebr.—Pierce v. Miller, 
851, 187 NW 105. 


Rosenthal, 41 Ill. 


1 Allen 


107 Nebr. 


N. Y.—Weinmann vy. Fillman, 162 
NYS, 131. 
Or.—De Armond v. Fenwick, 127 


Or. 509, 513, 272 P 893 [quot Braw- 
leyv., W51Si,796 WU. S. 168; 24: lived: 
622]. 

W. Va.—Paxton Lumber Co. v. 
Panther Coal Co., 83 W. Va. 341, 98 
SE. 563. 

Eng:—Morris vy: Wevison, 1 C. P. 
D155; Cross) v:-Hglin, 2 B. & Ad. 
106, 22 ECL 53, 109 Reprint 1083. 


Can.—Canada Law Book Co. Vv. 
Boston Book Co., 64 Can. S. C. 182, 
66 DomLR 209. 


Ont.—Susman v. Baker, 44 Ont. L. 
39. 

[a] “The rule of construction is 
that, when a quantity named is qual- 
ified’ by such words as ‘about,’ or 
‘more or less,’ their scope is re- 
stricted to such ‘accidental or imma- 
terial variations in quantity as would 
naturally occur in connection with’ 
that particular transaction. Hadley- 
Dean Plate Glass Co. v. Highland 
Glass Co., 143 Fed. 242, 74 CCA 462.” 
Nitke v. Warren Leather Goods Co., 
263 Fed. 888, 890. 

{b] Word “estimate” (1) is equiv- 
alent to “about” or “approximately,” 
and means the specific number or 
quantity named, less slight or imma- 
terial deviation.. V. H. Parke, etc., 
Co. v. Thompson, 159 Ill. A..187. (2) 
In a contract to sell an ‘estimated 
tonnage of fifty thousand” tons of 
coal, the word “estimated” is equiv- 
alent to “more or less,’ and means 
a quantity approximate to that spe- 
cifically named, allowing only such a 
slight variation as from the circum- 
stances of the case or the nature 
of the articles may seem reasonable 
to the court. Finch v. Zenith Fur- 
nace Co., 146 Tll. A. 257 [aff 245 I11. 
586, 92 NE 521]. : 


21. Viles v. American Realty Co., 
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124 Me. 149, 126 A 818. 

Option as to quantity where max- 
imum and minimum limits are fixed 
generally see infra § 379. 

22. U. S.—Moore v. U. S., 196 U. 
S. 157, 25 SCt 202, 49 L. ed. 428 frev 
= Ct. Cl. 590]; Worcester Post Co. 

We, ll Parsons Co., 265 Fed. 591 
tafe 257 Fed. 774]; Budge v. United 
Smelting, etc., Co., 104 Fed. 498, 438 
CCA 665. 

Tll.—Tilden v. 
385, 89 AmD 388. 

Ind.-—Kirwan v. Van Camp Pack- 
ing Co., 12 Ind. A. 1, 39 NE) 536. 
Patterson v. Judd, 27 Mo. 563; 
Gregory v. J. L. Price Brokerage Co., 
(A.) 198 SW 1128. 

N. Y.—Weinmann v. Fellman, 
NYS 131. 

Oh.—Creighton v. Comstock, 27 Oh. 
St. 548. . 

Hine Reuters Vemmod laws 4 Ca ED. 
2393. Crossi.v.. Belin,~2° B. & Ad. 106; 
22 ECL 53, 109 Reprint 1083. 

Can.—Canada Law Book Co. v. 
Boston Book Co., 64 Can. S. C. 182, 
66 DomLR 209. 

Ont.—Susman v. Baker, 44 Ont. L. 

Se 


Rosenthal, 41 {Mll. 


162 


[a] Words “more or less” used in 
a contract of sale in connection with 
an estimated quantity, when the only 
measure is the estimate itself, allow 
only a small latitude of variation. 
U. S. v. Republic Bae, etc., Co., 250 
Fed. 79, 162-CCA 25 


[b] Variations via material.— 
(1) Deficiency of three hundred and 
sixty-six tons of coal under contract 
for ‘about’ five thousand _ tons. 
Moore v,. U. S196 U2 Si. 157, 125 
SCt 202, 49 L. ed. 428 [rev 38 Ct. Cl. 
590]. (2) Deficiency of sixty-two 
suits on an order of ‘“‘about’” two hun- 
dred, and excess of thirty-nine suits 


on an order for “about” forty or 
fifty. Weinmann v. Fellman, 162 
NYS~1381. (3) Delivery of sixteen 


thousand feet of lumber under con- 
tract for twenty-three thousand 
“more or less.” Creighton v. Com- 
stock, 27 Oh. St. 548. (4) Excess of 
twelve thousand six hundred and 
eighty-two pounds of tomatoes de- 
livered under contract to _ deliver 
“about” one hundred thousand 
pounds. Gregory v. J. L. Price Bro- 
kerage Co., (Mo. A.) 198 SW 1128. 
(5) Tender of one hundred and 
seventy-eight head of cattle under 
contract to deliver two hundred and 
sixty-two head, ‘‘more or less.” Til- 
ae v. Rosenthal, 41 Ill. 385, 89 AmD 
338. 


23. U. S.—Budge v. United Smelt- 
ne etc.) Co., 104 Bed. 498, 43° CCA 
ay hhass Cabot v. Winsor, 1 Allen 

Mich.—Holland v. Rea, 48 Mich. 
218, 12 NW 167. 

N. Y.—Howell v. Maas, 13 Daly 
221. And see Kellogg v. Norman, 74 


N. Y. 596 (where it was said that 
the number specified is not control- 
ling and the buyer must take what 
is offered within reason). 

Ont.—Boston Book Co. v. Canada, 
Law Book Co., 48 Ont. L. 238. 


{a] Variations held immaterial.— 


Reference to independent circumstances. 
goods are identified by reference to independent cir- 
cumstances, so that it is fairly inferable that the 
sale is of a particular lot of goods in bulk, a specifi- 
cation of the quantity accompanied by qualifying 
terms, such as “about,” “more or less,” or the like, 
amounts to no more than a rough estimate of ‘the 
probable quantity, and a delivery of the whole lot is 
good even though the variance from the quantity 
specified is gross;?* all that is required being that 


fod. O-al ase 


If the 


(1) Five per cent deficiency in amount 
delivered. Cabot v. Morison, 1 Allen 
(Mass.) 546. (2) Delivery of four 
hundred and seventy-three thousand 
feet of lumber under contract for five 
hundred thousand feet “more or less.’” 
Holland v. Rea, 48 Mich. 218, 12 NW 
LG The 


[b] Variance between bought and 
sold notes.— Where one of the bought 
and sold notes describes the quantity 
of sugar sold to be “about 240 cases,” 
and the other bought and sold note 
describes it as “about 250 cases,” the 
price of the quantity furnished may 
be recovered notwithstanding this va- 


riance. Howell v. Maas, 13 Daly (N. 
We) 22a 
24. U. S.—Brawley v. U. S., 96 U. 


S. 168, 24 L. ed. 622; Nitke v. Warren 
Leather Goods Co., 263 Fed. 888; Wolff 
v. .Wells, 115 "Ped ii32," 52 CCAP 62/65 
U. S. v. Pine River Logging, etc., Co., 
89 Fed. 907, 32 CCA 406 [aff 186 U.S. 
279, 22 SCt 920, 46 L. ed. 1164]. 


Cal.—tTrifiro v. Bevilacqua, 55 Cal. 
Ay 147,202. ‘93810 


Dy C——Wihiterv., U.VSj208. Apps Leute. 


Ga.—Navassa Guano Co. v. Com- 
MAAN Guano Co., 938’ Ga. 92, 18 SE » 


Mass.—Pembroke Iron Co. vy. Par- 
sons, 5 Gray 589. 


Mo.—Mosby v. Smith, 194 Mo. A. 
20, 186 SW 49; Faulconer v. Samples, 
57 Mo. A. 302. 


Mont.—Barkemeyer. Grain, etec., Co. 
v. Hannant, 66 Mont. 120, 213 P 208. 


Nev.—Holland v. Rock, 50 Nev. 340, 
259 P 415. 


N. Y.—Spotless Co. v. Commercial 
hina: Co., 215 App. Div. 412, 214 NYS 


prem tes v. Longstreth, 17 Pa. 


Tex.—Day v. Cross, 59 Tex. 595. 


W. Va.—Paxton Lumber Co. v. Pan- 
ee Coal Co., 83 W. Va. 341, 98 SE 
ov0o. 

Eng.—In re Harrison, [1917] 1K. B. 
755; McConnel v. Murphy, Lanes 
Cy 203; McLay v. Perry, 44 L. T. Rep. 
N. S. 152; 

Ont.—Boston Law Book Co. vy. Can- 
ada Law Book Co., Ltd., 44 Ont. L. 
529; London Electric Co. v. Eckert, 
40 Ont. L. 208, 12 OntWN 3820. 


[a] Rule applied.—(1) A contract 
for the sale of a pile of fertilizer esti- 
mated by seller to contain “253% tons, 
more or less,’ is binding on purchas- 
er; although the pile contains seven 
hundred and two seven-tenths tons, 
where purchaser relied on his own 
judgment as to amount. Navassa 
Guano Co. v. Commercial Guano Co., 
93 Ga. 92,18 SE 1000. (2) A contract 
to sell and deliver “900 2 year old 
steers more or less, branded V on 
left thigh, situated on” ° vendor's. 
ranch, means that vendor will deliver 
all the steers fitting the description 
which he has on the ranch, and is a 
mere estimate of the number. Mos- 
by v. Smith, 194 Mo. A. 20, 186 SW 49. 
(3) Where a contract obligated buy- 
er to take all lumber of the specific 
dimensions stated, of a certain grade, 
contained in the stacks on, seller’s 
mill yards, to the quantity of three 
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the estimate shall be made’in good faith.?° 
Quantity required by buyer or produced by seller. 
If the sale is of such quantity as the buyer may need 
or require,?® or the seller may produce in a certain 
and the contract specifies the quantity, quali- 
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time,” 


fied by the words “about,” “approximately, 
or “estimated,” the quantity to be delivered 


or less,” 


hundred ninety thousand feet “esti- 
mated,” the latter word as used meant 
practically the same as ‘“‘more or 
less.’’ Robbins v. Hill, (Tex. Civ. A.) 
259 SW 1112. (4) Where a contract 
to sell goods was identified by refer- 
ence to independent circumstances, 
such as lumber to be cut from manu- 
facturer’s timber holdings, and qual- 
ifies quantity by the word “about,” 
the contract applies to specific timber 
thereon, and specification is not a war- 
ranty, but only an estimate, as to 
which good faith is all that is re- 
quired of.seller. Paxton Lumber Co. 
v. Panther Coal Co., 83 W. Va. 341, 
98 SE 563. (5) Where a seller agreed 
to sell and deliver “quantity salved 
Australian basils estimated %o tons 
at 13% d. per lb.,” he was not bound 
to deliver a minimum quantity of 
eight tons, and a delivery of only 
a little over six tons was not a breach 
of the contract. Tebbits v. Smith, 33 
MI BRI SUNN eee : 

[b] “Remainder” or “balance” of 
lot.—(1) Where the subject matter 
of a contract whereby defendant sold 
plaintiff five hundred sides of leather 
buffings and gave him an option on 
“balance of about 2,000 sides’? was a 
particular lot of goods which plain- 
tiff had seen and bargained for, de- 
fendant was not liable for breach of 
contract, although there were only 
about one thousand sides. Nitke v. 
Warren Leather Goods Co., 263 Fed. 
888. (2) Where part of a lot of goods 
has been sold, a contract to sell the 
“remainder” of the lot, weighing “ap- 
proximately” a specified amount, enti- 
tled the buyer to such remainder ir- 
respective of the actual weight. 
Spotless Co. v. Commercial Trust Co., 
215 App. Div. 412, 214 NYS 10. 


[ce] Carloads or cargo.—(1) It was 
fair to construe a contract requiring 
the delivery of ‘‘two carloads of wine, 
about 7,200 gallons,” as meaning that 
the number of gallons mentioned was 
merely an estimate or approximation, 
and was complied with by delivering 
two carloads containing six.thousand 
one hundred gallons, especially as no 
exception was taken to the deficiency 
at the time it was delivered, accepted 
and paid for. Trifiro v. Bevilacqua, 
55 Cal, A. 147, 202 P 931. (2) An 
agreement to sella “cargo of old rail- 
road iron, to be shipped per barque 
Carles Williams, about 300 or 350 
tons,’’ is complied with by a delivery 
of as much as that vessel, if sea- 
worthy and in good order, can carry, 
although only two hundred and twen- 
ty-seven tons. Pembroke Tron Co. v. 
Parsons, 5 Gray (Mass.) 589. 

25. U. S.—Brawley v. U. S., 96 U. 
S. 168, 24 L. ed. 662: Wolff v. Wells, 
115 Fed. 32, 52 CCA 626. 5 

Cal.—Biglione v. Bronge, 
L67y 219 P69. 

DD, o— White’ v. U: S., 38 App. 131, 

Nev.—Holland v. Rock, 50 Nev. 340, 
259 P 415. 

Pa.—McCrea v. Longstreth, 17 Pa. 
316. 

[a] Estimated crop.—A sale. of the 
grape crop on. Sseller’s ranch, “esti- 
mated at 130 tons,” for six thousand 
two hundred dollars, is a sale in bulk 
for a gross price, so that shortage in 
the crop was no defense against pay- 
ment of the entire purchase price, in 
the absence of fraud or misrepresen- 


192 Cal. 
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” “more 


hand, 


tation. Biglione v. Bronge, 192 Cal. 
167, 219° P 69. 


26. See infra § 380. 
27. See infra § 381. 


28. U.S.—Smoot v. U. S., 237 U.S. 
38, 35 SCt 540, 59 L. ed. 829; Brawley 
Vv. U.S 196 (U.S) 1685) 24 Desed.) 622; 
National Pub. Co. v. International Pa- 
per Co., 269 Fed. 908; Maryland 
Dredging, etc., Co. v. Coplay Cement 
Mfg. Co., 265 Fed. 842; Kenan v. 
Yorkville Cotton Oil Co., 260 Fed. 28, 
171 CCA 64; Wolff v. Wells, 115 Fed. 
322 -COAS 6265) U.S. Vv. Pine River 
Logging, etc., Co., 89 Fed. 907, 32 CCA 
406 [aff 196 U. S. 279, 22 SCt 920, 46 
L. ed. 1164]. 


Cal.—Rosenberg v. Beales, 56 Cal. 
A212, °205 P18. i 
D. C.—White v. U. S., 38 App. 131. 


Til.— Lincoln Min. Co. v. State Bd. 
of Education, 212 Ill. A. 586. 


Kan.—Thurber v. Ryan, 
453. 

Mich.—Holmes v. Detroit, 158 Mich. 
137, 122 NW 506. 

N. Y.—Callmeyer v. New York, 83 
IN Neen debe 

Okl.—Sherman Mach., etce., Works 
v. Carey, 100 Okl. 29, 227 P 110. 

Or.—Stanfield v. Arnwine, 102 Or. 
289, 202 P 559. 

Pa.—Ruth-Hastings Glass Tube Co. 
v. Slattery, 266 Pa. 288, 292, 109 A 695 
[cit Cyc]; Swift v. Hafleigh; 66 Pa. 
Super. 504 

S. C.—Kenan v. Yorkville Cotton Oil 
ee S.2Cs 462, 96. SE 1524, 1. Al 


12 Kan. 


Va.—Mathieson Alkali Works v. 
Virginia Banner Coal Corp., 147 Va. 
125, 136 SE 673. 


Eng.—Tancred v. Scotland Steel Co., 
15)? MADD. aCas. 6 al 2ibs Cockerell_ vy. 
Aucompte, 2 C. B. N. S. 440, 89 ECL 
440, 140 Reprint 489. 


bre C.—Hammond vy. Daykin, 19 B. C. 

And see Mills-Carleton Co. v. Hu- 
berty, 84 Oh. St. 81, 95 NE 383 (hold- 
ing that where a buyer agreed to pay 
for lumber to be furnished for a build- 
ing a certain sum ‘‘on basis of your 
estimate,’ the word “estimate” taken 
in its ordinary meaning excludes the 
idea of an exact detailed schedule of 
material, not to be increased or di- 
minished as the building progressed, 
but, on the contrary, was an approx- 
imate calculation of the lumber re- 
quired). 

[a] “There are two main impelling 
reasons applying to these cases which 
moved the courts deciding them to the 
conclusion that they were ‘require- 
ment’ contracts, and not tonnage or 
pounds or other definite quantity con- 
tracts, and these reasons apply with 
full force to the instant case. They 
are, first, that, 
provides for the furnishing of require- 
ments for a given time, followed by 
an estimate, ‘about,’ ‘approximately,’ 
‘more or less,’ or expressions of like 
import, the word ‘requirements’ is re- 
garded as the determinative or domi- 
nant measure of the quantity con- 
tracted for, and the subsequent lan- 
guage as merely an estimate; and, 
second, that, if the contract was for 
a definite quantity, or approximately 
‘a definite quantity, why were so many 


where the contract | 


[§ 377 


and accepted is not the quantity named, nor that 
quantity with slight variation, but the quantity re- 


quired by the buyer or produced by the seller,?® un- 
less other terms of the contract, or the subject mat- 
ter and surrounding circumstances, require a differ- 


ent construction of the agreement.”? 
it has been held that the word “about” in a 


‘words used to express this very sim- 


Ot the other 


ple idea? The answer is that the par- 
ties must have meant the added words 
to mean something when they were 
inserted in the contract. They cannot 
later, when controversies arise, ask 
the courts to cast them aside as mean- 
ingless.”” Mathieson Alkali Works v. 
Virginia Banner Coal Corp., 147 Va. 
125, 136 SE 673, 679. 


[b] Illustrations.—(1) A contract 
made by offer by seller and acceptance 
by buyer for the sale of ‘‘approximate- 
ly 1,800 barrels of . alcohol, 

. being your estimated con- 
sumption of this formula during one 
year from date, all of your supplies 
of this formula to be furnished by 
[seller],” is a contract for sale of 
buyer’s requirement, and not one of 
absolute sale of 1,800 barrels. Cra- 
gin Products Co. v. Fitch, 6 F. (2d) 
557. (2) A contract for the sale of 
cinders, which, as modified by subse- 
quent agreement, required a smelter 
to take a mine’s output of lump cin- 
ders, estimated at a certain quantity, 
requires the smelter to take the entire 
output, not merely the estimated 
quantity. Eustis Min. Co. v. Beer, 239 
Fed. 976. (3) The amount of materi- 
al necessary for the completion of the 
work specified in an improvement con- 
tract for the exclusive use in the con- 
struction of a building controls, rath- 
er than the specification of a ‘specified 
amount, more or less. N. S. Sherman 
Mach., ete., Works v. Carey, 100 Okl. 
29, 227 P 110. (4) Where a tender 
for the supply of stone to the admiral- 
ty for the construction of a break- 


water “approximate amount two 
million tons’ was accepted ‘for the 
supply of about 2,000,000 


tons, or such quantity as may be re- 
quired”, the admiralty were under na 
obligation to take two million tons, 
but only to take stone in such quan- 
tities as they might require and speci- 
fy from time to time. Atty.-Gen. v. 
Stewards, 18 T. L. R. 131. 


[ec] Season’s output.—Where an 
agreement relating to “about 400 
bales” of linters qualifies amount by 
words “season’s output,” the latter 
provision, being more specific, will 
govern, and contract will be construed 
one to affect ‘“‘season’s output” and not 
four hundred bales. Kenan y. York- 
ville Cotton Oil Co.,,109 S. C. 462, 96 
SH 524, 1 ALR 13887. 


[d] Season’s supply of coal.—Lin- 
coln Min. Co. v. State Bd. of Educa= 
tion, 212 Ill. A. 586. 


29. Merriam v. U. S., 107 U. S. 437, 
2 SCt 536,27 L. ed. 5303 Poland Coal 
Co. v. Rogers, 260 Pa. 118, 103 A 559. 

[a] Ilustrations.—(1) Where a 
Seller agreed to furnish all the mate- 
rial that might be required by the 
buyer during a certain period, to be 
delivered on request at the designated 
place and in quantities specified, it 
was held that such provision had ref- 
erence only to the place and method 
of delivery and not to the total quan- 
tity required and used, and that since 
the contract also contained a distinct 
covenant by the buyer to take and pay 
for “about” a stated quantity, the sell- 
er was bound to deliver the quantity 
specified, without material variance. 
Budge v. United Smelting, etc., Co., 
104 Fed. 498, 43 CCA 665. (2) Under 
a contract to deliver coke to meet de- 
fendant’s requirements for a year es- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contract to supply the buyer’s requirements for the 
ensuing year, “about” a specified quantity, imports a 
near approximation to that specified, although the 
buyer needs a much greater quantity.°° So it has 
been held that under a contract to deliver the sea- 
son’s requirements of the buyer, “approximately” a 
certain quantity, the seller is not boynd to deliver 
more than the specified quantity.*? 

[§ 378] (38) Option as to Quantity®?—(a) In Gen- 
.eral. The quantity sold may be at the option of 
one of the parties. If the option is a general one the 
obligation to deliver or accept is absolutely at the 
election of the seller*® or the buyer,?* as the case 
may be. Under a contract providing for the sale in 
reasonable quantities of the seller’s products for re- 
sale by the buyer, the quantity to be deliverable 1s 
within the seller’s discretion.*® 


Goods of different kinds. Generally, where the 
contract states the aggregate quantity of several dif- 
ferent kinds or grades of goods of the same general 
description, without specifying the proportionate 
amount of each kind or grade, the seller may make 
his own selection as to the amount of each kind he 
will furnish,*® at least where the buyer makes no 
selection.** If the selection lies with the seller, the 
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buyer, by failing to object thereto, aequiesces in the 
allotment.?8 

Time of exercise.*® The seller’s option must be 
exercised at the time of delivery, and he cannot sub- 
sequently, by. a further delivery, increase the quan- 
tity,*® unless the contract gives him such right.** 
If the contract gives the buyer an option to purchase 
property, including accounts receivable, and pro- 
vides for an inventory of the accounts by the seller, 
the buyer may elect to purchase the other property, 
without electing to take the accounts until the in- 
ventory is made and submitted.*? 


Option to increase amount specified. The contract 
may give the seller*® or the buyer** the privilege of 
increasing the amount deliverable as specified in the 
contract. 

[§ 379] (b) Option within Maximum and Mini- 
mum Limits.4° The option may be limited by speci- 
fying a maximum or minimum quantity. In such 
case there is no hard and fast rule by which to de- 
termine which party has the option to fix the quan- 


‘tity within such limits, the question being one of in- 


tention, to be determined largely on the facts and 
circumstances surrounding the transaction.‘® But it 
may be said generally thatthe option is with the par- 


timated at forty thousand tons, to be 
shipped in approximately equal 
monthly installments, each delivery 
to be treated as a separate contract, 
defendant was not entitled to demand 
delivery in excess of three thousand 
three hundred thirty-three and one- 
third tons a month. Poland Coal Co. 
v. Rogers, 260 Pa. 118, 103 A 559. 


30. Waddell v. Phillips, 133 Md. 
AST, 105A TTL. 


31. Bloomington Canning Co. v. 
Union Can Co., 94 Ill. A. 62. 


32. Provisions allowing seller to 
prorate deliveries in case of inability 
to procure full supply see supra § 374. 


33. Abbott v. Wyse, 15 Conn. 254; 
Brodsky v. George H. Morrill Co., 237 
Mass. 86, 129 NE 359; Loughery v. 
Mellvain, 1 LegGaz (Pa.) 239. . 


fa] Construction of contract.— 
Where plaintiff offered to purchase of 
defendant as many empty oil, alcohol, 
whisky, and wine barrels as it was 
willing to ship, making a payment of 
five hundred dollars on account, the 
offer, accepted by defendant, stating 
it was understood it was optional with 
defendant whether it sold any of the 
alcohol, whisky, and wine barrels or 
not, the contract to which such offer 
and acceptance gave rise imposed on 
defendant only an obligation to sell 
to plaintiff any of the barrels which 
it was willing to sell to any one, and 
not an absolute obligation to sell, 
even as to oil barrels, despite the 
omission of the word “oil’”’ in the on- 
tion paragraph of the contract. Brod- 


sky v. George. H. Morrill Co., 237 
Mass. 86, 129 NE 359. 
34. Mass.—Jacobson v. Sullivan, 


152 Mass. 480, 25 NE 973, 9 LRA 508. 
Minn.—Duluth v. Dunn, 40 Minn. 
801, 41 NW 1049. 
N. J.—Camden Iron Works v. Cam- 
den, 60 N. J. Eq. 211, 47 A 220. 


Tex.—Matador Land, etc., 
White, 82 Tex. 477, 18 SW 603. 


Vt.—Cameron v. Wells, 30 Vt. 633. 


[a] Tllustration—Where a buyer 
of oil agreed to take two thousand 
gallons of oil per day, but the con- 
tract gave him the option of purchas- 
ing all oil produced by the seller in 
excess of such amount at the same 
price, the seller could not, by refus- 
ing to deliver the oil produced in ex- 
cess of the two thousand gallons, af- 


Cony: 


fect the right of the purchaser to have 
such excess oil at the specified price. 
Blaffer v. Gulf Pipe Line Co., (Tex. 
Civ. A.) 218 SW 89. 


{b] Construction of contract.—(1) 
A contract providing that defendant 
should buy so much of plaintiff's 
stock as remainded unsold on a cer- 
tain day, not to exceed one thousand 
dollars in value, and should take only 
such goods as he should select, does 
not make it optional with defendant, 
whether he shall take any goods but 
merely gives him a right of selection. 
Jacobson v. Sullivan, 152 Mass. 480, 
25 NE 973, 9 LRA 508. (2) Contract 
for furnishing gravel, payable on the 
basis of stipulated weights according 
to volume, could be construed as giv- 
ing the buyer the option to require 
actual weighing. Steckel v. Cavan- 
agh, 6 N. J. Misc. 174, 140 A 401. 


35. Furst v. Shows, 215 Ala. 133, 
110 S299: 
36. Metz v. Albrecht, 52 Ill. 491; 


Fuller v. Presnell, (Mo. A.) 233 SW 
502; American Hardwood Lumber 
Co. v. Dent, 151 Mo. A. 614, 1382 SW 
320 [op adopted 164 Mo. A. 442, 144 
SW 1198]; Burstein v. Phillips, 154 
Wis. 591, 148 NW 679. 


fa] Grain of different qualities.— 
If a contract wherein a party sells 
“10,000 bushels of barley, according 
to samples Nos, 1 and 2,” fails to spec- 
ify the quantity of each, it is option- 
al with the seller how much of each 
kind he will deliver. Metz v. Albrecht, 
52 Ill. 491. 

[b] Contract construed.—A memo- 
randum of a contract for the sale of 
lumber addressed to the seller opened 
with the statement: “You may enter 
our order for the following hard 
woods to be gotten out between now 
and January 1, 1903.” It then con- 
tained a schedule of prices per thou- 
sand for different kinds and sizes, and, 
under the head “Quantity,” stated: 
“You are to cut at least 500,000 feet 
and not to.exceed a million feet of 
stock within the above specified con- 
tract.” It was held that, since the 
buyer was given no discretion as to 
the kind and quantity of lumber to be 
eut and tendered except that the 
amount should not be less than five 
hundred thousand feet nor more than 
one million, the determination of such 
elements was within the seller’s dis- 
cretion. American Hardwood Lumber 


Co. v. Dent, 151 Mo. A. 614, 132 SW 
320 [op adopted 164 Mo. A. 442, 144 
SW 1198]. 

37. Alabama Grocery Co. v. Ham- 
mond, 285 Fed. 723 [certiorari den 261 
U. S. 621 mem, 43 SCt 433 mem, 67 L. 
ed. 831 mem]. 


[a] Contract construed.—Where a 
buyer ordered a specified quantity of: 
two lots of goods, and a different 
quantity of two other lots, without 
specifying the proportion of each lot 
in the specified quantities, but the 
goods are all of the same general de- 
scription, the right of selection out of 
the various lots is recognized, and 
if the buyer failed to make.that se- 
lection, the right to do so passed to 
the seller. Alabama Grocery Co. v. 
Hammond, 285 Fed. 723 [certiorari 
Sees U.S. 621, 43 SCt 433, 67 L. ed. 

38. Alabama Grocery Co. v. Ham- 
mond, supra. 


_39. Under maximum and minimum 
limits see infra § 379. 


40. Johnson y. Hays, 5 Oh. St. 101. 
41. See infra text and note. 


42. Baker v. Shaw, 68 Wash. 99, 
122° P°611. 


43. Chatham Mfg. Co. v. Avery 
Chemical Co., 235 Mass. 340, 126 NE 
772 (etter to buyer held not notice 
of intention to increase amount deliy- 
erable). 

[a] Time for exercise of option.— 
Where all the facts are shown, it is 
a question of law what was a reason- 
able time for exercise of the seller’s 
option to increase the quantity deliv- 
erable. Chatham Mfg. Co. v. Avery 
sapere Co., 235 Mass. 340, 126 NE 
772. 


44. Koehler, etc., Mercantile Co. v. 
Illinois Glass Co., 143 Minn. 344, 173 
NW 708, 


45. Generally see supra § 376. 


Contract construed with reference 
to word “cargo” see infra § 383. 


46. Crystal Paper Co. v. Robert- 
son Co., 289 Fed. 15; American Hard- 
wood Lumber Co. v. Dent, 151 Mo. A. 
614, 132 SW 320 [Lop adopted 164 Mo. 
A. 442, 144 SW 1198]; De Grasse Pa- 
per Co. v. Northern New York Coal 
Co., 190 App. Div. 227, 179 NYS 788; 
Lamborn v. Apollo Supply Co., 88 Pa. 
Super. 334, 
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ty first called upon to act,*#7 or the one for whose 
benefit or protection the option is placed in the con- 
If the option is with the seller he is, of 
bound to deliver at least the 
amount,*® and cannot be required to deliver more.°*° 
But he may deliver any additional quantity he may 
choose to deliver up to the maximum limit.°*? 
option is with the buyer he is bound to receive the 
and cannot be required to take 
more;°* but may require a delivery up to the maxi- 
mum limit of quantity,°* by proper®? and timely®® 
notice, unless the contract and surrounding ¢ircum- 
stances show that the right to require the maximum 
quantity was conditional on the needs of the buyer.®” 
Where the option is with the buyer the seller cannot 
refuse to deliver up to the maximum quantity because 
he had notified the buyer at the time the minimum 


tract. © 
course, 


52 


minimum quantity,®* 


47. Wheeler v. New Brunswick, 
Clemo d Lo! UL 8.49, 0) Sec, LOGO; 
1160, 29 L. ed. 341; Nottingham, etc., 
Co. v. American Coal Exporting Co., 
36 F. (2d) 982; Hunt v. Stimson, 23 
F. (2d) 447; Keystone Steel, etc., Co. 
v. Kokomo Steel, etc., Co., 1 F. (0 
790; Ingram Day Lumber Co. v. Ger- 
main Co., 135 Miss. 490, 100 S 281; 
Lamborn v. Apollo Supply Co., 88 Pa. 
Super. 334; Southern Pub. Assoc. v. 
Clements Paper Co., 139 Tenn. 429, 201 
SW 745, LRA1918D 580. 


[a] Option with buyer.—(1) Un- 
der a contract for sale of ‘9,000 _to 
11,000” tons of steel rods, to be ship- 
ped in monthly installments during a 
stated time, which required the buyer 
to give specifications of shipments 
two days before time of shipment, the 
buyer, as the first actor, had the op- 
‘tion of determining between the mini- 
mum and maximum quantities speci- 
fied. Keystone Steel, etc., Co. v. Ko- 
komo Steel, etce., Co. 1 F. (2d) 790. 
(2) Where a corporation engaged in 
buying railroad crossties gives an or- 
der to a manufacturer for from six 
thousand to ten thousand ties deliver- 
able as soon as possible, the manufac- 
turer, being the first party called 
on to perform, has the option to fur- 
nish the full number or the minimum 
number. Ingram Day Lumber Co. v. 
Germain Co., 135 Miss. 490, 100 S 281. 
(3) Where a publishing company au- 
thorized a paper company to enter its 
order for a minimum of one hundred 
twenty tons of paper and maximum 
of one hundred forty-five tons, the of- 
fer being the purchaser’s, the pur- 
chaser had the option. Southern Pub. 


Assoc. v. Clements Paper Co., 139 
Tenn. 429, 201 SW 745, LRA1918D 
580. 

48. Nottingham, etc., Co. v. Ameri- 


can Coal Exporting Co., 36 F. (2d) 
982; Hunt v. Stimson, 23 F. (2d) 447; 
Douglas Fir Exploitation, etc., Co. v. 
Comyn, 279 Fed. 203; De Grasse Pa- 
per Co. v. Northern New York Coal 
Co., 190 App. Div. 227, 179 NYS 788; 
Disborough v. Neilson, 3 Johns. Cas. 
(N. Y.) 81; Lamborn vy. Apollo Supply 
Co., 88 Pa. Super. 334. 


49. Small v. Quincy, 4 Me. 497; 
Southern Pub. Assoc. v. Clements Pa- 
per Co., 139 Tenn. 429, 201 SW 745, 
LRA1918D 580. 


[a] Construction of option.— 
Where plaintiff wrote defendants, 
“Please enter our order for 3,000,000 
to 4,000,000 feet one-inch lumber, to 
be delivered as wanted,” the option as 
to whether three million or four mil- 
lion feet should be delivered under 
the contract was in defendants, since, 
the contract being unilateral, defend- 
ants would be required to do the first 
act to make the contract complete by 
delivering the lumber; and this, not- 
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more.°® 


minimum 


If the 


withstanding the letter required the 
lumber to be delivered ‘‘as wanted,” 
those words having reference to the 
manner of delivery only, and not to 


the amount. Illinois Glass Co. v. 
Puree States Lumber Co., 90 Ill. A. 
50. U. S.—Pennsylvania Sugar Co. 


v. Czarnikow-Rionda Co., 245 Fed. 


913, 158 CCA 201: : 
Ga.—Standard Coal Co. v. Eclipse 
Coal Co., 24 Ga. A. 717, 102 SE 137. 
Mich.—Ft. Dearborn Coal Co. v. 
Newaygo Portland Cement Co.,; 230 
Mich. 360, 202 NW 977. 
Miss.—Arthur Delapierre Co, v. 
Chickasaw Lumber Co., 111 Miss. 607, 
71 S 872. 
Mo.—Dierks Lumber, 
Dunean Shingle, etc., 
SW 362. 


N. Y.—Salembier v. North Adams 
Mfg. Co., 178 NYS 607. 

51. U. S.—Wheeler v. New Bruns- 
wick, ete, RCo.) 1d WU. tS5207) or SCt 
1061, 1160, 29 L. ed. 341. 

Cal—New York Oversea. Co. v. 
Warfield-Pratt-Howell Co., 70 Cal. A. 
724, 234 P 405. 

Me.—Small v. Quincy, 4 Me. 497. 

N. Y.—Disborough .v. Neilson, 3 
Johns, Cas. 81. 


Oh.—Nixon vy. Nixon, 21 Oh. St. 114. 


Comma: 
(A.) 234 


etc., 
Co., 


Pa.—Lamborn v. Apollo Supply 
Co., 88 Pa. Super. 334. 
Tenn.—Southern Pub. Assoc. v. 


Clements Paper Co., 139 Tenn. 429, 
201 SW 745, LRA1918D 580. 

Va.—MecCormick y. Hamilton, 23 
Gratt. (64 Va.) 561. 

52. Crystal Paper Co. v. Robert- 
son, 289 Fed. 15; Taggert v. Brim- 
field, 281 Fed. 830; Southern Pub. 
Assoc. v. Clements Paper Co., 139 
Tenn. 429, 201 SW 745, LRAI918D 
580; Morrow Screw, etc., Co. vy. Han- 


kin, 58 Can. S. C. 74. 


53. Stevenson v. Sun Co., 77 Pa. 

Super. 587. 
54. U. S.—Keystone Steel, etc., 
etCCos ek, 


Co. v. Kokomo Steel, 
C2a) -7903°"- Crystal Paper iGo. Rob= 
ertson, 289 Fed, 15; Taggert v. Brim- 
field, 281 Fed. 830; Clark v.°U. S., 1 
Ct Cl.) 243" [aff 131 ,U. 4S) sappendix 
DSR Selene Cay O15] 


N. J.—E. I. Dupont de Nemours 
Powder Co. v. United Zine, etc., 85 
Nie Jj, J, 416,89 A 992. 


N. Y.—Highlands Chemical Co. v. 
Matthews, 76 N. Y. 145 [aff 43 N. Y. 
Super. 39]; De Grasse Paper Co. v. 
Northern New York Coal Co., 190 
App. Div. 22%, 179) NYSia7885./A.3.B) 
Farquhar Co. v. New River Mineral 
Co., 87 App. Div. 329, 84 NYS 802 
[rev 40 Misc. 404, 92 NYS 241]. 


Loss of right to elect. 
that if the party having the right of selection be- 
tween alternative acts does not give notice of his 
selection within the time fixed for performance the 
right of selection passes to the other party,®® a seller 
who contracts to sell from a minimum to a maximum 
quantity of merchandise between certain dates, but 
refuses to make any delivery within such time, loses 
his right to determine the quantity and. is liable for’ 
damages on the basis of the maximum quantity.®°® 

[§ 380] (4) Amount Required by Buyer. 
der a contract to sell all the goods of a certain kind 
the buyer may require, the seller is bound absolutely 
to deliver all of the goods called for by the buyer, 
within the limits of his requirements,®1 and the 


[§§ 379-380 


quantity was delivered that he would not deliver any 


Under a statute providing 


Un- 


* 

Tenn.—Southern Pub. Assoc. v. 
Clements Paper Co., 139 Tenn. 429, 
201 SW 745, LRA1918D 580. 


Can.—Morrow Screw, etc., 
Hankin! 58u@anseS nO. 4s 


55. Pearson y. Parsons, 173 Cal. 
331, 159 P 1171; Lamborn v. Apollo 
Supply Co., 88 Pa. Super. 334. 


[a].__ Notice held  sufficient.—(1) 
Pearson v. Parsons, 173 Cal. 331, 159 
P 1171. (2) A notice from the seller 
to the buyer that a named vessel, 
carrying the maximum quantity of 
merchandise, had sailed is merely a 
declaration of the vessel, as required 
by the contract, and does not consti- 
tute an election of the quantity to be 
delivered. Lamborn v. Apollo Sup- 
ply Co., 88 Pa. Super. 334. 


56. Xenia Gas Light, etc., Co, v. 
Gardner, 26 Oh. St. 584; Berg Co. v. 
pro: ete., Co., 256 Pa. 584, 100 A 


Corer 


[a] Notice of election.—(1) Un- 
der a contract for the sale of five 
thousand to ten thousand bushels of 
coal, at the option of the purchaser, 
to be delivered between certain dates, 
the purchaser, if he desires to take 
more than five thousand _ bushels, 
must notify the seller of his election 
a reasonable time before the com- 
mencement of the period within 
which it was to be delivered. Xenia 
Gas Light, etc., Co. v. Gardner, 26 
Oh. St. 584. (2) ‘Under a contract 
for the purchase of from seven hun- 
dred to one thousand tons of acid 
phosphate at buyer’s option to be de- 
clared Aug. 15, 1915, the seller was 
not required to ship more than seven 
hundred tons unless the buyer ex- 
pressly exercised his option to de- 
mand one thousand tons prior to that 
date. Berg Co. v. Thomas, etce., Co., 
256 Pal 5845 200) Ams O5a). 


57. Adeline Sugar Factory Co. v. 
Kvangeline Oil Co., 121 La. 961, 46 
S 935: ; 

Requirements of buyer generally 
see infra § 380. 


58. Brenner, Ltd. v. Loeb-Nunez 
aoe Co., 268 Pa. 417, 421, 106 A 


“A seller cannot escape liability by 
partial performance of his contract, 
with notice that he will not fully 
perform. To so hold would mean 
nothing less than that notice of an 
intended breach would excuse the 
breach.” Brenner v. Loeb-Nunez 
Tobacco Co., supra. 


59. See statutory provisions. 


60. Jacobson-Reimers Co. v. Tozai 
Cos, 742) 1 CalAn 8 188. P46 6s 

61. U. S—T. B. Walker Mfg. Co., 
v. Swift, 200 Fed. 527, 119 “C@A"27, 
43 LRANS 730. 


Ill.—Fred Allen Auto. Supply Co. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 
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buyer is bound to accept all deliveries tendered with- 
in such limits,*? and whether the agreement consti- 
tutes a “requirement” contract is a question of con- 
But the obligation of the seller to de- 
liver is confined to such quantity as may actually and 
reasonably be needed by the buyer for the purpose 
specified,®* and he is not obliged to deliver goods for 
other and speculative purposes,°® or for a period 
beyond that named in the contract.®® 


struetion.®* 


v. H. W. Johns-Manville Co., 211 Ill. 
Atel sswWasson-Coal Co, vi Ameri- 
ean Refractories Co., 193 Ill. A. 374. 


Iowa.—Kaufman yv. Farley Mfg. 
Co., 78 Iowa 679, 43 NW 612, 16 Am 
SR 462. 


Mo.—Tull vy. Fletcher, 196 Mo. A. 
573, 580, 196 SW 436 [cit Cyc]. 


N. Y.—New York Cent. Ironworks 
Courve “Uses Radiator? Cos, sl Taine Ye 
331, 66 NE 967; Oscar Schlagel Mfg. 
Co. v. .Pater Cooper’s Glue Factory, 
189 App. Div. 843,179 NYS 271; Lev- 
ey v. New York Cent., etc., R. Co., 4 
Mise. 415, 24 NYS 124 [aff 144 N. Y. 
649, 39 NE 493]. 


Pa.—Hall v. Chambersburg Wool- 
en Co., 187 Pa. 18, 40 A 986, 67 AmSR 
563, 52 LRA 689. 


Wis.—Excelsior Wrapper B 
Messinger, 116 Wis. 549, 93 NW 459. 


Ont.—Kinney, ete., Canning Co. vy. 
Whittal Can Co., 19 OntWN 470. 


[a] Construction of contract.— 
(1) In the absence of evidence ex- 
plaining the ambiguity, a contract 
signed by defendant, and reciting, 
“Bought of [plaintiffs] all the col- 
ored noils for the year 1887,” at a 
certain price, to be delivered month- 
ly; plaintiffs not being manufactur- 
ers thereof, and defendant needing 
the materials for the manufacture of 
woolens, is an agreement to purchase 
as many noils as defendant will need 
during said year. Hall v. Chambers- 
burg Woolen Co., 187 Pa. 18, 40 A 
986, 52 LRA 689. (2) A contract be- 
tween plaintiff, a dealer in automo- 
bile accessories, and defendant, a 
manufacturer of spark plugs, by 
which plaintiff agreed to keep on 
hand a stock of defendant’s plugs to 
meet the requirements of its trade, 
that all of its purchases during the 
contract term should be specified, ac- 
cepted, and paid for at the prices and 
on the terms set out, by implication 
bound defendant to accept and fill or- 
ders which complied with the con- 
tract terms and were necessary to 
enable plaintiff to supply its trade. 
Mills-Morris Co. v. Champion Spark 
Pins (CO. i. Me  G20)) 88. ialco) ander 
contract that one party should buy 
of other ‘their supply” of certain 
drugs for certain year, the buyer was 
entitled to call for shipment of a suf- 
ficient quantity to fill its orders and 
keep in stock a reasonable supply for 
its trade. Asahel Wheeler Co. Vv. 
Mendleson, 180 App. Div. 9, 167 NYS 
435. (4) Where defendant agreed to 
sell plaintiff the cement required for 
the performance of certain work in 
ease plaintiff should be awarded the 
contract for the work, and _ plain- 
tiff, after being awarded the con- 
tract, subcontracted the entire work 
to one who agreed to furnish all 
labor and materials, defendant was 
not liable for failure to deliver the 
cement, as the contract between 
plaintiff and defendant was not a 
general contract to sell a quantity 
of cement equal to that required for 
the contract, but merely the cement 
which the plaintiff might require for 
the contract awarded. Ferguson 
Contr. Co. v. Helderberg Cement Co., 
135 App. Div. 494, 120 NYS 317. 


[b] Word “causeway” in a_ con- 
tract for the sale of base rock for 
such causeway was held to mean an 
elevated roadway over marshy 


Gor tv 
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ground, especially an approach to a 
bridge. Tampa Shipbuilding, etc., 
eS v. General Constr. Co., 43 F. (2d) 
o . 

622s Wee sl is Wi, ere Mito CO; 
Vi Swift. 200) Reds 527, 119° CCA. 27, 
43 LRANS 730. 


Cal.—Los Angeles Gas, ete., Corp. 
vy. Amalgamated Oil Co., 168 Cal. 140, 
142 P 46. 


Ill.— National Furnace Co. v. Key- 
stone Mfg. Co.,:110 Ill. 427. 


N. Y.—Ehrenworth v. Stuhmer, 229 
N. Y. 210, 128 NE 108; Edison Elec- 
tric Illum. Co. v. Thacher, 229 N. Y. 
172, 128 NE 124; Levey v. New York 
Cent., etc., R. Co., 4 Mise. 415, 24 NYS 
124 [aff 144 N. Y. 649, 39 NE 493]. 


~Okl.—Bell-Wayland Co. v. Russell 
Jobbers’ Mills, 92 Okl, 201, 208, 218 
P 827 [cit Cyc]. 

R. I.—Lynd v. Apponaug Bleach- 
ing, etc., Co., 20 R. L 344, 39 A 188. 


[a] Continuing order.—VWVhere an 
order for the manufacture of a cer- 
tain number of boxes was first given, 
with orders for delivery from time 
to time, the stock on hand to be con- 
stantly kept up to such number, the 
order was a continuing one for the 
manufacture of such a number of 
boxes, binding the buyer to receive, 
within a reasonable time, the num- 
ber manufactured, after an order for 
delivery to keep the stock up to the 
required number, unless the buyer, at 
the time of the delivery, notified the 
manufacturer not to manufacture 
more stock. Neff v. Klepfer, 16 Misc. 
49, 837 NYS 654. 


63. Kanaskat Lumber, etc., Co. v. 
Cascade Timber Co., 80 Wash. 561, 
142 P 15 (holding contract not one to 
deliver all logs required in buyer’s 
business, but one to deliver such 
logs as seller might cut while en- 
gaged in logging operations). And 
see infra text and note 73 

64. U. S.—T. B. Walker Mfg. Co. 


v. Swift, 200 Fed. 529, 119 CCA 27, 43 
LRANS 730. 


Ill.—Armstrong Paint, ete. Co. v. 
Continental Can Co., 301 Ill. 102, 133 
NE 711 [rev 220 Ill. A. 90]; Evans- 


ville Brewing Assoc., v. Winona Malt- 
ing, Co., 221 Til." A.-98. 

Ky.—Hettiger v. Davenport Malt, 
ete., Co., 145.Ky. 39;,139°SW L072. 

Md.—Rawlings v. Nash, 117 Md. 
393, 83 A 646. 

Mo.—Laclede Constr. Co. v. T. J. 
Moss Tie Co., 185 Mo. 25, 84 SW 76; 
Laclede Constr. Co. v. Tudor Iron 
Works, 169 Mo. 137, 69 SW 384. 


Pa.—Harwick Bronze Powder Co. 
v. Pittsburgh Wall Paper Co., 25 Pa. 
Dist. 507. 


Tex.—Gulf Refining Co. v. Pegues 


Mercantile Co., (Civ. A.) 164 SW 
1113. 

Va.—Mathieson Alkali Works v. 
Virginia Banner Coal Corp., 147 Wa. 


125, 186 SE 673. 


Can.—Peninsula Sugar Co. v. How- 
Lect le OAC Oateise (Co 18. PLO ZG a 
DomLR 397. 


And see Butler Exch. Co. v. Fess 
Rotary Oil Burner Co., (R. I.) 125 
A 360 (construing contracts to fur- 
nish and install oil burning equip- 
ment and purchase fuel oil for use 
therein, as requiring that oil fur- 
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the goods are not actually needed at the time they 
are ordered does not, however, affect the Seller’s ob- 
ligation to deliver.®* 
is entitled to furnish all the buyer may actually need 
of the specific goods and not merely such amount 
as the buyer shall call for.*® 
buyer is entitled to receive is not necessarily limited 
to .the requirements under previous contracts be- 
tween the parties,®® although it has been held that 


On the other hand, the seller 


The amount which the 


nished be used only through burners 
furnished by seller, which therefore 
did not»break contract by refusing to 
furnish oil for use in other burners 
installed by buyer). 


fa] “A willful and arbitrary jug- 
gling of ‘requirements’ of the pur- 
chaser will not be countenanced. A 
contract for requirements is not a 
contract for such quantity as the 
purchaser may see fit to order, but a 
contract for such quantity as is req- 
uisite to supply its reasonable needs.” 
Mathieson Alkali Works v. Virginia 
Banner Coal Corp., 147 Va. 125, 136 
SE 673, 681. 


{b] Contract to deliver buyer’s 
“wants” during year means his 
needs, and not his desires. Harwick 
Bronze Powder Co. vy. Pittsburgh 
Wall Paper Co., 25 Pa. Dist. 507. 


65. Colo.—Dowd v Hercules Pow; 
derm Coz: 66° Colon 302) 1816 767% 
ALR 493. 


Tll.—Evansville Brewing Assoc. v. 
Winona Malting Co., 221 Ill. A. 98. 


Ky.—Hettiger v. Davenport Malt, 
etc., Co., 145 Ky. 39, 139 SW 1072. 


N. Y.—New York Cent. Iron Works 
COL We. Sin Radiator, Conn lise New 
331, 66 NE 967; Asahel Wheeler Co. 
v. Mendleson, 180 App. Div. 9, 167 
NYS 485; Moore v. American Molas- 
ses Co.,.179 App. Div. 505, 166 NYS 
4 [rev'163 NYS 633]; Moore v. Amer- 
ican Molasses Co., 106 Mise. 263, 174 
NYS 440. 


Tex.—Gulf Refining Co. v. Pegues 
Mercantile Co., (Civ. A.) 164 SW 
1113; Cullinan vy. Standard Light, 
ete., Co., (Civ. A.) 65 SW 689; Moore 
Ve. Parise Oily ete: Cor, Sexe sCiver AS 
27) 297SiW 821: 


[a] Rule applied.—(1) A contract 
for the sale of blasting materials 
which provides that the seller is to 
furnish to the buyer so much ma- 
terial as may be required by the buy- 
er during the term of the contract 
for his own consumption, or in the 
conduct of his own business, does 
not require the seller to furnish ma- 
terial above the requirements of the 
buyer’s needs to enable him to specu- . 
late on its resale. Dowd v. Hercules 
Powder Co., 66 Colo. 302, 181 P 767, 
TAHA P4939" (2) Where defendant 
contracted to supply plaintiff with 
all the molasses which it might re- 
quire during the ensuing year, and 
the market price of molasses great- 
ly increased, plaintiff could not use 
the contract for speculative pur- 
poses, and on defendant’s breach re- 
cover for molasses which plaintiff 
contracted to sell to wholesalers by 
means of a special drive, in which 
molasses was offered at less than 
the market price. Moore v. Amer- 
ican Molasses Co., 106 Misc. 263, 174 
NYS 440. 


66. Manhattan Oil Co. v. Richard- 
son Lubricating Co., 113 Fed. 923, 51 
CCA 553. . 

67. Whitehouse v. Liverpool New 


Gas-Light Co., 5 C. B. 798, 57 ECL 
798, 136 Reprint 1098. 


68. United Pngineering, 
Vv... Broadnax, 1386 Hed. 361, 
177 [aff 128 Fed. 649]. 

69. New York Cent. Iron Works 


Coseva Che Se AON LOne OO aaNet 
331, 66 NE 967; Moore v. American 


etc., Co. 
COmCOA 


304 [59 °C. J] 
where the buyer has an established business, the par- 
ties will be regarded as impliedly contracting that 
the buyer’s requirements will be substantially similar 
to those for the previous season for which a like con- 
tract was made,’° especially where the buyer had by 
his acts so construed the contract.’ 
the right to proceed on the assumption that the seller 
will deliver the goods required, in the absence. of 
evidence to the contrary.?? 


As affected by specification of amount. Whether 
a contract to supp'y the buyer’s requirements, which 
also specifies the quantity or fixes such quantity ey 
in minimum and maximum amounts constitutes a ‘ 
quirement” contract, or is controlled by the era 
specified, is a matter of construction depending on 
the intent of the parties’® in view of the practical 
construction placed on the contract of the parties 
thereto.7* Ordinarily the obligation of the seller to 
deliver and of the buyer to accept the quantity nec- 
essary to meet the buyer’s requirements is not af- 
fected by any mere estimate of the quantity that 
will be needed,*® as where the amount specified is 
qualified by the words “about,” “more or less,” ete.,7° 
although if a maximum limit is fixed the seller is 
under no obligation to deliver or the buyer to aec- 


fe apie Co., 106 Misc. 263, 174 NYS| ly equal 


70. Smith v. Donk Bros. Coal, ete.,| Minished after 


Co., (Mo. A.) 260 SW 545 [certiora- 
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quantities for a specified 
time, subject to be increased or di- 
notice, 
amount taken would not be less than 
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cept a cantly in excess of such limit;77 and if the 
contract provides that the seller shall furnish a stip- 
ulated quantity, or such quantity as the buyer may 
require for his own consumption, the quantity speci- 
fied is merely an estimate and does not control.7* A 
contract to furnish a stated minimum quantity of 
goods, or more, as required, which the buyer will 
need for actual use in his business during a certain 
period binds the buyer to purchase the minimum > 
quantity, and gives him the privilege of purchasing 
more if required for actual use in his business.*? 
But where the contract. contains a statement of a 
definite quantity to be delivered, followed by a par- 
enthetical clause, “being the whole of the purchaser’s 
requirements,” the quantity specified will control.°° 
So, where a contract to supply the buyer’ s require- 
ments during a certain time Jixes a minimum and a 
maximum quantity, and there is nothing to show the 
specified quantity is a mere estimate, the seller is 
bound to deliver, and the buyer required to take, the 
minimum quantity, regardless of the buyer’s needs.§+ 
But the seller under such contract need not deliver 
more than the minimum amount unless the buyer 
shows that his actual requirements are greater, 
although he may claim the right to deliver up to the 


DomLR 397. 
76. See supra § 377. 


77. Bloomington Canning Co. v. 
Union Can Co., 94 Ill. A. 62; Texas 


where the 


ri quashed sub nom Smith vy. Allen, 
(Mo.) 267 SW 843]. 


71. Smith v. Donk Bros. Coal, ete., 
Co., supra. 

72. Oscar Schlegel Mfg. Co. v. 
Peter Cooper’s Glue Factory, 189 
App. Div. 8438, 179 NYS 271. 

[a] Illustration.—Where defend- 


ant agreed to furnish plaintiff job- 
ber ‘“‘your requirements of special BB 
glue for the year 1916,” plaintiff had 
the right, in the absence of notifica- 
tion that defendant could not or 
would not fill all its orders, to pro- 
ceed legitimately and in good faith 
to solicit orders from the trade for 
special BB glue, and defendant could 
not arbitrarily limit the amount the 
buyer should receive under the con- 
‘tract. Oscar Schlegel Mfg. Co. v. 
Peter Cooper’s Glue Factory, 189 
App. Div. 848, 179 NYS 271. 


73. U. S.—International Paper Co. 
v. Beacon Oil Co., 290 Fed.-45; Louis- 
ville Soap Co. v. Taylor, 279 Fed. 
470 f[eertiorari den 259 U. S. 583 
mem, 42 SCt 586 mem, 66 L. ed. 1075 
mem]; Marx v. American Malting 
Co., 169: Fed. 582, 95 CCA 80. 

Ga.—Atlanta Oil, ete., Co. v. Phos- 
phate Min. Co., 144 Ga. 75, 86 SE 
216. 

Ill.—Consolidated Water 
etc., Co. v. Louisville Herald Co., 
PMA. 5 69> 

Ky.—Rehm-Zeiher Co. v. F. G. 
Walker Co., 156 Ky. 6, 160 SW 777, 
49 LRANS 694. 

N. Y.—Ready v. J. L. Fulton Co., 
179 N. Y. 399, 72 NE 317. 

Pa.—Diamond Alkali Co. v. Aitna 
Explosives Co., 264 Pa. 304, 107 A 
711, 7 ALR 495. 

Tex.—Gulf Refining Co. v. Brown- 
Lloyd Co., (Civ. A.) 167° SW 162. 


Va.—Mathieson Alkali Works v. 
Virginia Banner Coal Corp., 147 Va. 
125, 136 SE 673. 

Ont.—British Whig Pub. Co. v. E. 
B. Eddy Co., 18 OntWN 255. 

[a] Contract construed and held 
to be for the sale of stated quantities 
of rock, deliverable in approximate- 


Power, 
211 


the buyer’s consumption, not exceed- 
ing ten per cent. Atlanta Oil, etc., 
Co. v. Phosphate Min. Co., 144 Ga. 
Ud, 86 "SiH 21 6. 

-[{b] Contracts held not require- 
ment contracts.—(1) A contract to 
purchase buyer’s requirements of 
oil for a year, up to a maximum of 
five hundred fifty thousand barrels 
per annum, giving seller option, 
in case the’ quantity contracted for 
was not taken within the contract 
period, to continue deliveries un- 
til the contract quantity had been 
or should be taken by the buyer, 
but with force majeure clause ex- 
cusing other party’s failure to per- 
form, bound the buyer at seller’s op- 
tion to take the full estimate of 
five hundred fifty thousand _ bar- 
rels, except as such obligation was 
cut down by deductions under the 
force majeure clause. International 
Paper Co. v. Beacon Oil Co., 290 Fed. 
45. (2) Other instances of contracts 
held to be for stipulated quantity. 
American Refining Co. v. Bartman, 
261 Fed. 661; Consolidated Water 
Power, etc., Co. v. Denver Pub. Co., 
211 Ill. A. 572; Consolidated Water 
Power, etc., Co. v. Louisville Herald 
Co., 211 Ill. A. 569; Rehm-Zeiher Co. 
v. F. G. Walker Co., 156 Ky. 6, 160 
SW 777, 49 LRANS 694. 


74. Elk Refining Co. v. 
Rock Cannel Coal Co., 92 
479, 115 SH 481. 


75. U. S.—Smoot v. U. S., 237 U. 
S. 38, 35 SCt 540, 59 L. ed. 829; Marx 
v. American Malting Co., 169 Fed. 
582, 95 CCA 80. 

Mich.—Fletcher v. 
Mich. 247, 46 NW 368. 

Okl.—Bell-Wayland Co. v. Russell 
Jobbers’ Mills, 92 Okl. 201, 218 P 827. 

Tex.—Gulf Refining Co. v. Brown- 
Lloyd Co., (Civ. A.) 167 SW 162. 

W. Va.—Elk Refining Co. v. Falling 
Rock Cannel Coal Co., 92 W. Va. 479, 
115 SE 431. 

Eng.—Tancred v. Scotland Steel Co., 
15 App. Cas. 125. 


Can.—Peninsula Sugar Co. v. How- 
lett, (1926) MiCankt-S, (Carus MapTg 26h i 


Falling 
iWiepiVa.. 


Germain, 82 


Auto Supply C6. v. Gulf Refining Ges cs 
(Tex. Civ. A.) 204 SW 45 


78. Gulf Refining Co. v. Hnewae 
Lloyd Co., (Tex. Civ. A.) 167 SW 162. 


79. -Armstrong Paint, ete., Works 
v. Continental Can Co., 301 Ill. 102, 
133 NE 711 [rev 220 Ill. A. 90]. 


80. British Whig Pub. Co. v. E. B. 
Eddy Co., 18 OntWN 255. 


81. Louisville Soap Co. v. Taylor, 
279 Fed. 470 [certiorari den 259 U.S. 
583, 42 SCt 586, 66 L. ed. 1075]; Dia- 
mond Alkali Co. vy. 40tna Explosives 
Co.;.- 264, Pa. :304;° 107 vA: Ad, Ts AMG 
495; Corsicana Compress Co. v. Mag- 
nolia Petroleum Co., (Tex. Civ. A.) 
253 SW 559; Magnolia Petroleum Co. 
v. Farmersville Independent Gin Co., 
(Tex. Civ. A.) 248 SW 568 


[a] Rule applied.—In a contract 
for the sale of defendant’s require- 
ments of rosin for a year, twenty 
thousand barrels minimum, forty 
thousand maximum, followed by a 
provision giving the seller the right 
to elect whether to furnish any re- 
quirements in excess of the maxi- 
mum, the minimum and maximum 
quantities stated are not mere esti- 
mates, and the defendant can be re- 
quired to take and pay for the mini- 
mum quantity regardless of its re- 
quirements. Louisville Soap Co. v. 
Taylor, 279 Fed. 470 [certiorari den 
nee S. 583, 42 SCt 586, 66 L. ed. 


82. Staver Carriage Co. v. Park 
Steel Co., 104 Fed. 200, 48 CCA 471; 
Hettiger Vi Davenport Malt, etc., Co., 
145 Ky. 39, 1389 SW 1072; B. P. Du- 
cas Co. v. Bayer Co., 163 NYS 325 
Holland v. Pierce-Fordyce Oil Assoc. 53 
(Tex. Civ. A.) 171 SW 1075. 


[a] Rule applied.—Under a con- 
tract to deliver all the tire steel 
which will be used in the buyer’s 
works prior to a specified date, not 
to exceed fourteen thousand sets nor 
to be less than ten thousand sets, the 
quantity which the seller is bound to 
deliver and the buyer to accept is 
measured by the quantity reasonably 
required in the buyer’s works up to 
the specified date, and the seller is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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maximum limit if within the requirements of the 
buyer. The circumstances surrounding the trans- 
action may, however, require that the specification of 
minimum and maximum quantities be construed as 
merely an estimate of the buyer’s probable needs, 
and as not affecting the obligation to deliver the 
quantity actually needed.** 


Independent covenants. A covenant by a seller to 
deliver definite quantities, and a covenant by the 
buyer to take only from the seller all that may be 
required during a specified period, are independent 
covenants,*® and the facet that the buyer breaches his 
covenant by purchasing from other persons does not 
justify the seller in refusing to deliver the specified 
quantity.®° 

Circumstances relieving parties of duty to per- 
form.®* The seller is relieved from making delivery 
and the buyer from accepting if the latter discon- 
tinues the use of the goods*® or goes out of business 
as an individual and enters into a partnership.*® 
But where the contract contemplates that the re- 
quirements shall be based on conditions existing at 
and prior to the time of the contract, the buyer can- 
not arbitrarily, by a radical change in his business 
or in the use of the commodity purchased, increase?® 
or decrease®! his requirements. 


Waiver of objections.°?. Under a contract to pur- 
chase all the buyer’s requirements during a definite 
period, the seller, having knowledge of purchases 
made by the buyer from other persons, cannot claim 


not liable for failure to deliver be-{the mill, he 
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that such purchases constituted a breach of con- 
tract;°® nor can he complain that the buyer ordered 
more than his requirements, where it was done with 
the seller’s knowledge and consent.°* 


Notice of requirements. A provision in the con- 
tract. for notice of the buyer’s requirements must be 
complied with.°®> Such a provision, being for the 
seller’s benefit, may be waived by him,®® but he can- 
not waive the provision to the buyer’s prejudice.°* 
And where a contract for the sale of articles during 
a specified period of time provides for advance notice 
by the buyer of the amount required, and no notice 
is given, but the seller visits the buyer’s place of 
business from time to time in order to keep in touch 
with the latter’s requirements, the buyer is not bound 
to pay for an amount in excess of his needs, which 
the seller has manufactured on information supplied 
from his own observation, without notice from the 
buyer.°s If a requirement contract provides for 
notice by the buyer in ease he cannot in any month 
use the minimum amount specified, the giving of such 
notice relieves the seller from his obligations to de- 
liver the minimum amount and the buyer from his 
obligation to take it.°® 


‘[§ 381] (5) Sale of Entire Output or Production. 
A sale of the entire output of a certain article pro- 
duced by the seller during a specified time binds the 
seller to deliver and the buyer to accept all that the 
seller produces,* and a provision that the seller shall 
not be bound to deliver beyond its output also limits 


a contract for the supply during the 


yond the ten thousand sets and up 
to fourteen thousand sets, unless it 
is shown that they are actually need- 
ed. Staver Carriage Co. v. Park Steel 
Co., 104 Fed. 200, 48 CCA 471. 


83. Ready v. J. L. Fulton Co., 86 
N. Y. App. Div. 202, 83 NYS 627 [rev 
on other grounds 179 N. Y. 399, 1 NE 
SAimele 

84 Marx v. American Malting Co., 
169 Fed. 582, 95 CCA 80. 


{a] MTllustration.—A written mem- 
orandum of a sale of malt to a brew- 
ing company was made on Nov. 12, 
1906, on an order blank furnished by 
the seller, and contained the follow- 
ing items: “Quantity. All their re- 
quirements to December 31, 1907,” 
and at the bottom: ‘Amount of malt 
to be used will be between 15,000 and 
20,000 bushels.” The buyer had pre- 
viously used from fifteen thousand 
to twenty thousand bushels per 
year, but was then building:-an ad- 
dition to its plant which would con- 
siderably increase its requirements, as 
was known by both parties. It was 
held that the contract was for the sale 
of whatever quantity the purchaser 
should require in its business, the 
statement of the number of bushels 
being merely an estimate of the prob- 
able amount. Marx v. American 
Malting Co., 169 Fed. 582, 95 CCA 80. 


85. Eastern Counties R. Co. Vv. 
Philipson, 16 C. B. 2, 81 ECL 2, 139 
Reprint 653. 

86. Eastern Counties 
Philipson, supra. 

87. Excuses for: 
Default or delay in delivery generally 

see infra §§ 443-469. 

Failure or refusal to accept generally 

see infra §§ 484-488. 


88. McKeever v. Canonsburg Iron 
Co., 188 Pa. 184, 16 A 97, 20 A 9388. 


[a] Rule applied.—Where defend- 
ant, after contracting to buy from 
plaintiff as much coal as he should 
“require” for his mill, substitutes nat- 
ural. gas for part of the fuel used in 


Ra COs save 


plaintiff all the coal he still uses in 
his mill, but not the amount he would 
have used without gas. McKeever v. 
Canonsburg Iron Co., 138 Pa. 184, 16 
A 97, 20 A 938. 


89. Drake v. Vorse, 52 Iowa 417, 3 
NW 465. ! 


90. \C. A. Andrews Coal Co. v. Or- 
leans Parish Public Schools, 151 La. 
695; 92 S303. 


{a] Illustration.—Under a_ con- 
tract to deliver all the bituminous 
coal required by the schools of a city, 
of approximately one thousand tons, 
with provision that the quantity to be 
purchased would be based upon the 
estimated annual consumption, re- 
serving the right to order a greater 
or less quantity subject to actual re- 
quirements, the school board, by whol- 
ly discontinuing the use of anthracite 
and using bituminous coal exclusive- 
ly, could not impose on the seller the 
duty of furnishing practically double 
the amount theretofore consumed and 
necessary under the conditions pre- 
vailing at the time of the contract. 
Cc. A. Andrews Coal Co. v. Orleans 


Parish .Public Schools, 151 La. 695, 
92 8,303. 

91. Chalmers v. Bledsoe, 218 Ill. 
A. 363. 

{a] Substitution of electricity for 
steam as motive power in buyer’s 
plant, thereby ‘diminishing require- 


ments under contract for purchase of 
coal. Chalmers v. Bledsoe, 218 Ill. A. 
363. ; 

92. Waiver of notice of require- 
ments see infra text and notes 96-98. 


93. Cutler-Hammer Mfg. Co. v. 
Phillip Gross Hardware, etc., Co., 190 
Wis. 346, 208 NW 243. 

94. Cutler-Hammer Mfg. Co. v. 
Phillip Gross Hardware, etc., Co., su- 
pra. 

95. Ready v. J. L. Fulton Co. 179 
N. Y. 399, 72 NE 317; Attna Explo- 
sives Co. v. Diamond Alkali Co., 277 
Pa. 392, 121 A201. 


[a] Sufficiency of notice.—Where 


year of the buyer’s requirements of 
soda ash fixed a maximum and mini- 
mum number of tons monthly, and 
required buyer to give seller at least 
thirty days’ notice of their require- 
ments for each ensuing month, it was 
necessary, to make such notices ef- 
fective, that they should be given 
at least thirty days from the begin- 
ning of the month to which they re- 


lated. AXtna Explosives Co. v. Dia- 
inona Alkali}, Co., 27% Pas 392, 120A, 

96. Carnrick v. Liquozone Co., 210 
Mass. 594, 97 NE 76. 

97. Carnrick vy. Liquozone Co., su- 
pra. 

98. Carnrick v. Liquozone Co., su- 
pra. 

99. George C. Peterson Co. v. 


Timken Roller Bearing Co., 223 Tl 
IRB i 7 


1. U._S.—Rocky Mountain Fuel 
Co. yv. Consolidated Coal, ete., Co., 
276 Fed. 661 [certiorari den 259 U. 
S.' 589) 42 "SCt 591, 66 L.%ed. 1078 }- 
Edward Hines Lumber Co. v. Alley, 
73 Fed. 603, 19 CCA 599. 


Ala.—Kenan yv. Home _ Fertilizer, 
ete.,, Oil ,Co.,2 202, Ala. (299.791 |S: 367s 

Ky.—Owensboro Wheel Cae v. 
Trammell, 172 Ky. 564, 189 SW 702; 
Mitchell-Taylor Tie Co. vy. Whitaker, 
158 Ky. 651, 166 SW 193. 

Mo.—Rozier v. St. Louis, ete, R. 
Co., 147 Mo. A. 290, 126 SW 532. 

Nev.—Henningsen v. Tonopah, etc., 
R. Co., 33 Nev. 208, 111 P 36, 119 P 
774, AnnCas1913D 1008. 

N. Y.—Kellogg v- Norman, 
W596: 
N. C.—Herrer v. Gaines, 63 N. C. 


74 ON. 


72 


Mills Co. v 


Tex.—Arcola Sugar 7 
(Civ A; 220 


Farmer Hamlett’s Co., 
SW 385. 
Wash.—Northup-Hage Lumber Co. 
vy. Eureka Cedar Lumber, etc., Co., 
114 Wash. 669, 195 P 1052. , 


W. Va.—Fayette-Kanawha Coal Co, 


90, s[00. Gk] 
the buyer’s obligation to receive,? since if it were 
otherwise the contract would be unilateral.? So the 
seller of an “entire crop” of figs to be grown under 
a contract requiring him to deliver the crop in mer- 
chantable condition, and making it optional with the 
buyer to reject defective figs, is bound to deliver his 
entire crop, including defective figs. But the seller 
must act in good faith,> and must exercise reason- 
able diligence to produce and deliver all that could 
be produced.® So, under a contract to deliver the 
entire output of the seller’s mill for a specified time, 
the seller is bound to operate the mill in good faith 
and at its normal capacity during such time,’. al- 
though he does not violate the contract by closing 
the mill before the end of the specified time for suf- 
ficient reasons not connected with the contract. On 
the other hand, it has been held that a contract to 
sell the “season’s make” of an article imposes on the 
seller no obligation to operate his mill to produce 
the article.® It*has also been held that where the 
agreement was to purchase all of a certain article 
that the seller should manufacture at his mill until 
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[§ 381 


the buyer notified him to discontinue the manufac- 
ture, and the seller agreed to sell such article at a 
certain price, either party could terminate the con- 
tract at any time before any of the goods were man- 
ufactured,!® but that the buyer was bound to take 
all that was manufactured at the time of the notice,++ 
and that, although the seller was not bound to manu- 
facture the articles,!? yet if he did so he was bound 
to sell to the buyer at the agreed price.t® 

As affected by specification of amount. The 
amount to be delivered is not controlled by any 
words of mere estimate or expectation of the quan- 
tity likely to be produced,'* and an overstatement 
of the amount is immaterial unless made in bad 
faith?® or with intent to deceive the buyer, and he 
is misled to his prejudice.!® 
properly construed, shows that it was the intention 
that the quantity stated should control the provi- 
sion for sale of the entire output, it will be given 
that effect,17 and if a minimum quantity is fixed the 
seller must deliver at least that quantity.1§ 


Prevention of delivery. Where there is a part de- 


But if the contract, . 


v. Lake, ete., Coal Corp., 91 W. Va. 
132, 112 SE 222, 23 ALR 565. 


Eng.—McConnel v. Murphy, L. R. 
5 P. C. 203; Leeming vy. Snaith, 16 
ee 275, 71 HCL 275, 117 Reprint 


B. C.—Hammond v. Daykin, 19 B. 
C550; 

[a] Construction of contracts.— 
(1) Under a contract by plaintiff for 
sale of its entire production of quick- 
silver in 1916, “using due diligence 
to produce as much quicksilver as 
possible,’ the quantity embraced in 
the contract was that actually pro- 
duced, although the production was 
inereased over that of the previous 
year by the installation of new ma- 
chinery, where the change was made 
in the exercise of ordinary business 
judgment and not fraudulently. 
American, etc., Mfg. Corp. v. New 
Idria Quicksilver Min. Co., 293 Fed. 
509. (2) A contract binding a brew- 
ery company to sell its wet grain 
product to plaintiff for a period of 
five years, or until five hundred thou- 
sand barrels of beer shall have been 
brewed, does not bind it to furnish 
the product of the specified five hun- 
dred thousand barrels of beer dur- 
ing a stipulated five year period, un- 
less it would brew that amount by 
operating during such period. 
Wigand vy. Bachman-Bechtel Brew- 
ing Co., 169 App. Div. 285, 154 NYS 


840) [mod e222) No ¥.)4272, 18 NE 
618]. (3) The words “your entire 
output,” in a contract for sale of 


lath, which required them to be air 
or kiln dried, cannot be construed 
to mean the defendant seller’s “en- 
tire cut,’ but only such as it was able 
to dry by air or kiln within the time 
fixed. NorthuprHage Lumber Co. v. 
Eureka Cedar Lumber, etc., Co., 114 
Wash. 669, 195 P 1052. (4) A con- 
tract between a dealer in farm 
produce and a tenant farmer to pur- 
chase potatoes, which “contract cov- 
ers all his potatoes,’ included the 
whole crop raised on the particular 
land, although the seller had no au- 
thority to sell more than _ sixty-five 
per cent of the crop. Balcom_ v. 
Kohno, 124 Wash. 628, 215 P 17 [aff 
on reh 127 Wash. 697, 221 P 340]. 


[b] Contract held not for entire 
output.—Warner Bros. Pictures v. 
Commerce Realty Co., (Tex. Commn., 
A) ale We, (20)! 20d eineye (Civ. A’) 
8 SW (2d) 189 and op mod and reh 
den (Commn. A.) 13 SW (2d) 337]. 


2. Transcontinental Petroleum Co. 
v. Interocean Oil Co., 262 Fed. 278. 

3. Transcontinental Petroleum Co. 
v. Interocean Oil Co., supra. 

Mutuality of assent generally see 
supra § 43 et seq. ¢ 

4 Rosenberg v. Rogers, 44 Cal. A. 
196, 186 P 366. 

5. Dawson Cotton Oil Co. _ v. 
Kenan, 21 Ga. A. 688, 94 SE 1037; 
Chicago Title, etc, Co. v. Sagola 
Lumber Co., 242 Ill. 468, 90 NE 282; 
Fayette-Kanawha Coal Co. v. Lake, 
ete. Coal YCorps) 90). Wis Vea Loe Lie 
SE 222, 23 ALR 565. 

[a] Rule applied.—Where defend- 
ant contracted: to sell plaintiff the 
output of its mill, reserving sufficient 
to supply a certain yard of defend- 
ant’s which the evidence showed was 
a small retail yard at a mining sta- 
tion, defendant could not, under the 
reservation, sell its lumber indis- 
criminately in car load lots in oth- 
er towns under the pretense that the 
sales were made from that yard. 
Chicago.) Mitle) ‘ete, ) Co. avin Sagola 
Lumber Co., 242 Ill. 468, 90 NE 282. 

Good faith in estimate of output 
see infra text and notes 15, 16 


6. Mitchell-Taylor Ties, Co, Vv. 
Whitaker, 158 Ky. 651, 166 SW 193; 
Fayette-Kanawha Coal Co. v. Lake, 
ete.,..Coal  Corp,,,,. 91. W. Va. 1382, 112 
SH 222, 23 ALR 565. 

ie Dawson seCottonmmO lin Coys avs 
Kenan, 21 Ga. A. 688, 94 SE 1037. 

8 Kenan v. Yorkyille Cotton Oil 
Co., 260 Fed.' 28, 171 ‘CCA 64; Pfann 
v. J. C. Turner Cypress Lumber Co., 
194 Fed. 69, 114 CCA 89 [certiorari 
den 225 U. S. 706 mem, 32 SCt 838 
mem, 56 L. ed. 1266 mem]. 


9. Kenan v. Home Fertilizer, etce., 
Co., 202. Ala. 29, 79'S 367. 


10. McIntyre Lumber, etc., Co. v. 
Jackson Lumber Co., 165 Ala. 268, 
51 S 767, 138 AmSR 66. 


11. McIntyre Lumber, etc., Co. v. 
Jackson Lumber Co., supra. 


12. Mcintyre Lumber, etec., Co. v. 
Jackson Lumber Co., supra. 


138. McIntyre Lumber, etec., Co. v. 
Jackson Lumber Co., supra. 


14. U. S—Kenan v. Yorkville Cot- 
ton Oil ‘Co; 260" Red.) 238; 171) CCA 
64; Eustis Min. Co. v. Beer, etce., 
Co., 239 Fed. 976. 

Ala.—Kenan v. Home Fertilizer, 
etc., Oil Co.,: 202 Ala. 29, 79 S 367. 


Cal.—Rosenberg Bros. v. Beales, 56 
Cal. A. 212,205 P 18. 


Ga.—Dawson Cotton Oil Co. v. Ke- 
nan, 21 Ga. A. 688, 94 SE 1037. 


N. Y.—Kellogg v. Norman, 74 N. 
Wat 59 6: 


aes C.—Herren v. Gaines, 63 N. C. 


Pa.—Swift v. Hafleigh, 66 Pa. Sup- 
er. 504 


Tex.—Armstrong v. Willoughby, 
(Civ. A.) 251 SW 346; Arcola Sugar 
Mills Co. v. Farmer Hamlett’s Co., 
(Civ. A.) 220 SW 385. 

Eng.—McConnel v. Murphy, L. R. 5 
Lure OR 


B. C.—Hammond vy. Daykin, 19 B. 
Cr 550: 

[a] Provision for yearly advance 
estimates.—In a contract for the pur- 
chase of the entire output from plain- 
tiff's mines, a provision that plaintiff 
shall make yearly advance estimates 
of the output does not relieve defend- 
ant from its obligation to purchase 
the entire output, though it exceeded 
the estimate. Eustis Min. Co. v. Beer, 
etc.,+Co.,.2389 Fed. 976. 


[b] Buyer is not relieved from his 
contract to purchase the entire out- 
put of certain byproducts from the 
seller’s ores by the fact that the out- 
break of the war caused a demand 
for the principal product, which in- 
creased the output of the by-product 
to a point far beyond the estimate. 
Eustis Min. Co. v. Beer, etc., Co., 235 
Fed. 976. 


Effect of words “about,” “more or 
less,” etc., see supra § 377. 


15. Rosenberg v. Beales, 56 Cal. A. 
212) 205) BES: 


16. Edward Hines Lumber Co. v. 
Alley, 73 Fed. 603, 19 CCA 599. 

17. Brooks v. Bechill, 63 Or. 200, 
124 P 201; Allen v. Wolf River Lum- 
ber Co., 169 Wis. 2538, 172 NW 158, 9 
ALR 271. 

[a] Rule applied.—Where _ seller 
wrote buyer stating that he was go- 
ing to peel about one thousand cords 
of bark during the year an‘d offering 
to sell such amount to buyer, a con- 
tract entered into, after considerable 
correspondence as to price, by buyer’s 
acceptance of seller’s offer of ‘‘our 
peel this year’ at a stipulated price, 
was a contract for one thousand cords. 
Allen v. Wolf River Lumber Co., 169 
Wis. 253, 172 NW 158, 9 ALR 271. 


18. Douglas Fir Exploitation, etce., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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livery under such a contract, and further deliveries 
are prevented by a war time embargo, the buyer is 
bound to pay for the part delivered.'® 


[§ 382] ce. Sales by Weight or Measure. As a 
general rule on a sale by weight or measure statutory 
weights or measures,?° or weights marked on the 
goods by a public inspector pursuant to statute,?4 
are understood. If the goods sold have previously 
been weighed at the public scales, the buyer will be 
considered as purchasing such weight, in the absence 
of any stipulation for reweighing, although a re- 
weighing might show a deficiency.?? But the true 
value of weights and measures used in specifying the 
quantity may be varied by agreement,?* or by the 
circumstances surrounding the transaction,?* and 
where the contract specifies the weights which shall 
govern, no other weights can be substituted.?®° In 
like manner, on sale of bales of cotton, the parties 
may agree on the weight of the bales so that a deliv- 
ery or tender of bales materially different in weight 
will be insufficient,?° but if a contract is silent as to 
weight, it will be inferred that the parties contem- 


Co. v. Comyn, 279 Fed. 203; Leeming | otherwise was 


v. Snaith, 16 Q. B. 275, 71 ECL 275, 
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it shown that long 
tons were intended, 


[po CxS] Bor. 
plated bales of the usual weight.27 In the absence 
of any agreement or statute fixing the value of 
weights and measures resort may be had to custom 
to determine the meaning of the contract;?* but 
where the statute fixes the value of a weight or meas- 
ure’® or prescribes the method of measuring certain 
kinds of property,®° the statutory provision cannot 
be varied by general or local usage. If the measure 
used to designate the quantity is variable, it will 
be construed as referring to the average quantity 
contained in such a measure.*1 


Symbols used in expressing weight will be con- 
strued in accordance with their accepted meaning.** 


[§ 383] d. “Car,” “Carload,” or “Cargo.” Where 
the goods are sold by the “car” or “carload” the term 
may be construed by the custom of trade,?? but in 
the absence of any agreement or custom fixing the 
size of the car the contract will ordinarily be con- 
strued to mean the shipment of the quantity which a 
ear of ordinary or usual capacity, used in transport- 
ing the particular kind of goods sold, could earry ;** 
and a contract for delivery f. 0. b. buyer’s cars means 


‘pounds’ ’’). 


in view of Gen.| 33, Bullock v. Finley, 28 Fed. 514; 


117 Reprint 884. 
19. Boret v. Vogelstein, 
Div. 605, 177 NYS 402. 
Excuse for default in delivery gen- 
erally see infra §§ 443-469. 
yao Mass.—Colton v. King, 2 Allen 
Mo.—Green v. Moffett, 22 Mo. 529. 
N. Y.—Milk v. Christie, 1 Hill 102; 
Clark v. Pinney, 7 Cow. 681. 
Pa.—Forsyth v. North American Oil 
Co., 53 Pa. 168; Farmers’ High School 
vw. Potter, 43 Pa. 134, 
Vt.—Richardson v. Spafford, 13 Vt. 
245. 


188 App. 


Eng.—Hockin vy. Cooke, 4 T. R. 314, 
100 Reprint 1039. 
21. Macklem v. Thorne, 30 U. C. 


Q. B. (Ont.) 464. 
22. Conner v. Robinson, 20S. C. L. 
poD4. 
23. S.—Meritas Mills v. Hercu- 
les Glownine Cons) Hei(2d)627. 


La.—Alexandria Cooperage, etc., Co. 
Vv. &. S. Duck Lumber Co., £53 La. 
438, 96 S 24. 


Mich.—Wellman y. O’Connor-Martin 
Co., 178 Mich. 682, 146 NW 289. 

Nebr.—Smith v. Brown, 46 Nebr. 
230, 64 NW 714. 


N. H.—Sise v. Rockingham County, 
62 N. H. 441. 


N. Y.—Chemung Iron etc., Co 
Mersereau Metal Bed Co., 179 NYS 
577. 

Pa.—Harrison v. Mora, 
224. : 

[a] Construction of contracts.— 
(1) Where a contract for the sale of 
kidney beans provided that a car load 
should consist of two hundred fifty 
bags, and that a minimum car is forty 
thousand pounds, a bag of beans must 
be construed as weighing one hun- 


8 Pa. Co. 


dred sixty pounds. Wellman Vie 
O’Connor-Martin Co., 178 Mich. 682, 
146 NW 289. (2) Where a contract 


for the sale of coal provides that one 
lot of four hundred tons shall weigh 
“2240 lbs. to the ton,” such specifica- 
tion of the number of pounds will 
apply to a second lot of twenty tons 
at a lower price, where the number 
of pounds to the ton in the second 
lot is not stated. Sise v. Rockingham 
County, 62 N. H. 441. (3) Where a 
sale contract called for “tons’’ mere- 
ly, and not long tons of two thousand 
two hundred forty pounds each, and 
neither by proof of trade customs or 


Business L. § 4, providing that “twen- 
ty hundredweight are a ton,’ the con- 
tract must be held to call for tons of 
two thousand pounds each. Chem- 
ung Iron, ete., Co. v. Mersereau Metal 
Bed Co., 179 NYS 577. 


; Derorml peter of quantity see infra 
385. 


24. Kennedy v. Oswego, etc., R. Co., 
6h Barb. .GNy oY.) 169s Jxrobinson, Vv. 
Grannis, 33 NYS 291. 


[a] “Cord” of wood.—While ordi- 
narily a “cord” of wood calls for one 
hundred and twenty-eight cubic feet, 
on a sale of wood three feet in length 
to the knowledge of the buyer, he is 
not entitled to full cords of one 
hundred and twenty-eight cubic feet. 
Kennedy v. Oswego, etc., R. Co., 67 
Barb. GN. Yu 169. 


25. Payne v. Nash, 92 Okl. 213, 218 
P 838. 
{a] TIllustration.—If the shipper 


bills to the purchaser a shipment of 
grain on shipper’s weight, and the 
carrier weighs the grain en route, and 
shows an increased weight, the com- 
mission merchant cannot enforce set- 
tlement on the carrier’s weight. 
Payne v. Nash, 92 Okl. 213, 218 P 838. 

26. Davis v. Adams, 18 Ala. 264. 

27. Davis v. Adams, supra. 

[a] Number specified.—An agree- 
ment to deliver a certain number of 
bales is not complied with by the de- 
livery of a less number, although the 
bales delivered are unusually heavy. 
Berry v. Nall, 54 Ala. 446. 


28; «Helm v; cBryant, . 1b B...Mon: 
(Ky.) 64 (by custom the term ‘‘cwt.” 
means one hundred and _ twelve 
pounds); Heald v. Cooper, 8 Me. 32. 


29. Green v. Moffett, 22 Mo. 529; 
Harrison v. Mora, 8 Pa. Co. 224. 


30. Rogers v. Allen, 47 N. H. 529. 


31. O’Donohue v. Leggett, 134 N. 
Y. 40, 31 NE 269 [aff 5 Silv. Sup. 601, 
8 NYS 426]. 


32. Schucking v. Young, 78 Or. 483, 
153 P8038. 


[a] Illustration.—In a contract re- 
citing the sale of “25,000 # 1913 of 
hops, at 14 cents per pound,” the char- 
ACtEr HW OL ) ay Siznitied y pounds,, 
Schucking v. Young, 78 Or. 4838, 491, 
152 P 903 (where the court said: “A 
reference to standard works on book- 
keeping indicates that this hiero- 
glyphic when placed before a figure 
imports ‘number,’ and when placed 
after a figure invariably signifies 


W. F. Covington Mfg. Co. v. Ferguson, 
204 Ala. 192, 85 S 726; Paris Oil, etc., 
Co. v. Carstens Packing Co., 60 Tex. 
Civ. A. 68, 126 SW 1182; Aspegren v. 
Polly, 18 OntWR 442. : 


[a] TIllustration.—Where a_ con- 
tract was for the sale of four cars of 
oil, ‘“‘buyers’ tank basis,” and it ap- 
peared that the term ‘car’? meant in 
the trade sixty barrels, that ‘buyers’ 
tank basis’ means that the buyer 
should furnish the tanks, and that a 
“tank car’? was one hundred and twen- 
ty-five barrels of fifty gallons each, 
the buyer under the contract had the 
option to require shipment made in 
barrels or tanks and Ghose shipment 
in barrels, it could not demand that 
in loading the car the seller should 
place one hundred twenty-five barrels 
of oil therein, but was bound by the 
custom of the trade to place sixty 
barrels in the car, and by the rules 
of carriers which did not permit more 
to be shipped in a car. Paris Oil, 
etc., Co. v. Carstens Packing Co., 60 
Tex. Civ. A. 68, 126 SW 1182. 

34 U. S.—Bullock v. Finley, 28 
Fed. 514. 

Ala.—W. F. Covington Mfg. Co. v. 
Ferguson, 204 Ala. 192, 85 S 726; 
Ward v. Cotton Seed Products Co., 193 
Ala. 101, 69 S 514, 516 [quot Cyc]. 


Kan.—Hayes v. Cardwell, 107 Kan. 
BolO,, LOZ 57. 
Mich.—Floyd v. Mann, 146 Mich. 


he 109 NW 679. 


C.—Layton v. Elba Mfg. Co., 161 
N. No 482, 77 SE 677. 


Okl.—Magna Oil, ete., Co. v. Park- 
ville Oil Corp., 96 Okl. 157, 221 P 65. 


Wash.—R. J. Menz Lumber Co. v. 
McNeeley, eS Wash. 223, 108 P 621, 28 
LRANS 100 


yu oaeerate v. Thacker, 93 Wis. 
518, 67 NW 1142. 


See also McCaull-Dinsmore Co. vy. 
Heyler, 48 S. D. 211, 208 NW 505 
(holding that under a contract to buy 
a specified number of carloads of hay, 
seller had right to. order size of cars 
he saw fit, or could get, of character 


usually employed for such_ ship- 
ments); Beaumont Cotton, ete., Co. v. 
Reeves, (Tex. Civ. A.) 203 SW 3:75; 


Beaumont Cotton, etc., Co. v. Sanders, 
(Tex. Civ. A.) 2038 Sw 372 (in both 
of which cases it was held that a car 
loaded with cotton seed to its full 
capacity in bulk, but not in weight, 
was sufficient); Hanley v. Canadian 
Packing Co., 21 Ont. A. 119 (in the ab- 
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that the seller is bound to deliver a sufficient quantity 
to fill to capacity the cars furnished by the buyer:*° 
It has also been held that where the size of the cars 
is not specified the seller may make delivery in cars 
of any size available, or if he so desires, may deliver 
only in cars of maximum*® or minimum®? size. So it 
has been held that where a carload of wood varies 
from a minimum to a maximum number of feet, a 
contract for a certain number of carloads calls for 
carloads containing not less than the minimum quan- 
And if the contract requires all cars to be 
loaded to their minimum capacity the seller is not 
bound to load beyond that capacity.*® 
contract is for the sale of a carload of a specified 
quantity, the seller is bound to deliver the exact 


tity.?* 


quantity specified.*°® . 
Cargo. 


ties.*? 


sence of any fixed custom the sale of a 
“car-load”’ of hogs is properly com- 
pleted by a delivery of a ‘““double deck” 
carload). 


35. Magna Oil, etce., Co. v: Park- 
,wille Oil ‘Corp., ‘96 Okl, 157, 221 P65. 


36. American Lumber, CLC COs pve 
Atlantic Mill, ete., Co., 290 Fed. 632. 


37. Union Wholesale Lumber Co. 


v. Milne Lumber Co., (Mo. A.) 251 
Sw 464, 
38. Indianapolis Cabinet Co. v. 


Herrmann, 7 Ind. A. 462, 34 NE 579. 


39. Washington Mfg. Co. v. Mid- 
aes apy he Co., 118 Wash. 593, 194 
777. 


40. Fielding v. Robertson, 141 Va. 
123, 126 SE 231. 


41. Compania De Navegacao Lloyd 
Brasileiro v. C. G. Blake Co., 34 F. 
(2d) 616. 


42. Compania De Navegacao Lloyd 
Brasileiro v. C. G. Blake Co., supra. 


43. Pinckney v. Dambmann, 72 
Md. 173, 19 A 450; Pembroke Iron Co. 
v. Parsons, 5 Gray (Mass.)_ 589; 
Flanagan v. Demarest, 26 N. Y. Su- 
per. 173; Borrowman vy. Drayton, 2 
Ex. D. 15; Kreuger v. Blanck, L. R. 
5 Exch. 179; Levi, ete., Guano Co. v. 
Berk,.2 'T. L. R. 898. 


44. Pembroke Iron Co. v. Parsons, 
5 Gray (Mass.) 589; Borrowman v. 
Drayton, 2 Ex. D. 15 (‘‘from 2500 to 
8000 barrels, seller’s option’); Kreu- 
ger v. Blanck, L. R. 5 Exch. 179. But 
see Bourne vy. Seymour, 16 C. B. 337, 
81 ECL 337, 139 Reprint 788 (where, 
in view of the provisions of the con- 
tract, the contract was construed as 
an absolute sale of the quantity spec- 
ified irrespective of the capacity of 
the vessel). 


45. Pennsylvania. Sugar Co. v. 
Czarnikow-Rionda Co., 245 Fed. 913, 
158 CCA 201. 

ANS m1 eken bill ye Caleab aati 43 KC YP)) apa See SP 


360; 91 L. J. K. B: 556. 


47. Time for delivery generally 
see supra § 330. 

48. See supra § 168 et seq. 

49. U. S.—Corona Coal Co. v. Rob- 
ert P. Hyams Coa]-Co., 9 F. (2d) 361; 
North American Oil Co. v. Globe Pipe 
Line Co., 6 F. (2d) 564; Producers’ 
Coke Co. v. McKeefrey Iron Co., 267 
Fed. 22 [certiorari den 254 U. S. 650, 
41 SCt 147, 65 L. ed. 457]; Atlantic 
Steel Co. v. R. O. Campbell Coal Co., 
262 Fed. 555; In re National Wire 
Corp., 166 Fed. 631. 


Ala.—Johnson v. Allen, 78 Ala. 387, 


The meaning of the word “cargo” in a 
contract of sale may be established by custom in the 
absence of any stipulation in the contract*? or it may 
be fixed by the previous dealings between the par- 
Ordinarily, in the absence of agreement or 
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Where the 


er,4® 


[§ 384] e. Delivery in Installments.*? 
eral rules of construction*® govern in determining 
the rights and obligations of the parties with ref- 
erence to the quantity of goods deliverable under 
contracts for delivery in installments*® and a prac- 
tical construction by the parties will prevail in case 


56 AmR 34. 


Cal.—Fairchild-Gilmore-Wilton Co. 
v. Southern Refining Co., 158 Cal. 264, 
P10) Pe 954. 


Conn:—C; EK. --Slausoné Contva, i. 
Arena Bros., 103 Conn. 172, 130 A 68. 


T1l.—Consolidation Coal Co. v. As- 
trid S. Rosing, Inc., 228 Ill. A. 513. 


Mass.—Wonalancet Co. v. Collins, 
etc., Co., 234 Mass. 427, 125 NE 700. 


N. Y.—O’Neill v. James, 43 N. Y. 
84; Atwater v. Panama R. Co., 229 
App. Div. 463, 242 NYS 342 [mod 132 
Mise. 704, 230 NYS 482]; Royal Live 
Fish Co. v. Central Fish Co., 148 App. 
cape 173, 182 NYS 1096 [rev 123 NYS 

13]. j 


N. D.—Foote v. L. C. Smith, etce., 
SE sen ieee 2 Co., 43 N. D. 33, 172 NW 


Pa.—Stevenson v. Sun Co., 77 Pa. 
Super. 587. 


S. C.—Three States Coal Co. v. Mol- 
fonee Mfs. Co., 137 S..C. 345, 135 (SH 


Va.—Standard Ice Co. v. Lynch- 
burg Diamond Ice Factory, 129 Va. 
521, 106. SE 390. 


Wash.—Kalispell Flour Mill Co. v. 
Marshall, 125 Wash. 80, 215 P 70. 


Eng.—Nederlandsche Cacaofabrik 
v. i N Chalien, Wtdyy Lat ier. 
322. 


B. C.—Terminal Steam Nav. 
Ltd. v. Imperial Oil, Ltd., 
898% 


Ont.—Sierichs v. Hughes, 
L. 608. 


fa] Maximum and minimum lim- 
its fixed.—(1) Where a written con- 
tract provided for the sale and pur- 
chase of a minimum and maximum 
amount of oil, to be delivered in equal 
quantities throughout the year, the 
intention was that the _ deliveries 
should be distributed in approxi- 
mately equal pro rata quantities 
over each month of the year, and the 
seller could not be compelled to de- 
liver the minimum or maximum 
quantity at one time. Stevenson vy. 
Sun Co., 77 Pa. Super. 587. (2) Un- 
der an entire contract for the sale 
of a quantity of coke between spec- 


Co., 
a8 Bi Cy 


42 Ont. 


ified maximum and minimum 
amounts, to be delivered in ‘about 
equal’? monthly installments, until 


the buyer indicated the quantity the 
seller might insist upon acceptance 
of a minimum monthly amount and 
assume that to be amount buyer 
elected to take. Dimmick v. Ban- 
ning, 256° Pa. 295;.:100 A 871. (3) 


custom, a sale of a “cargo” of goods means the entire 
load of the vessel,** regardless of any mere estimate 
of the quantity.*4 
held that, notwithstanding the use of the word “car- 
eo,” if the contract fixes a maximum and minimum 
quantity and contemplates shipment in several ves- 
sels, the buyer is not entitled to receive more than 
the minimum quantity.*° Where a cargo of specified 
goods already loaded on a named vessel is purchased, 
the buyer cannot reject the shipment because it in- 
cludes in addition to the specified goods a small quan- 
tity of goods of another kind which the buyer had 
not purchased, and the existence of which on the ves- 
sel at the time of the sale was unknown to the sell- 
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On the other hand, it has been 


The gen- 


The provisions requiring monthly 
shipments to be approximately equal 
were merely a guide in determining 
the monthly amounts the parties 
should be prepared to deliver and ac- 
cept. Dimmick v. Banning, supra. 
(4) Under a contract for the deliv- 
ery of a number of carloads of wax 
within twelve months in fairly equal 
monthly quantities, upon _ specifica- 
tion by the buyer, the minimum 
quantity was one carload a month, 
and where the buyer failed to order 
a carload for a certain month he was 
not theréafter entitled to 
such carload. Columbia Wax Prod- 
ucts Co. v. Indian Refining Co., 184 
App. Div. 250, 170 NYS 820. (5) A 
carload ordered for July 1st, or soon- 
er, may be deemed a carload ordered 
for June, under such contract. Co- 
lumbia Wax Products Co. v. Indian 
Refining Co., supra. (6) An oil sales 
contract, whereby the seller was to 
furnish and the buyer to purchase 
during a_ stated period of fifteen 
months oil at agreed prices, “Maxi- 
mum of 15,000,000 gallons. Mini- 
mum to be actual requirements’— 
shipments to be made in “fairly equal 
monthly quantities” on specifications 
furnished by buyer before 20th day 
of the month preceding the month for 
shipment, each shipment to be 
deemed a separate and independent 
contract constituted a sale of a max- 
imum of fifteen million gallons of 
oil, ‘with monthly maximum of one 
million gallons, and was not a “re- 
quirements contract,’ so that the 
buyer could not request delivery of 
five million in ten months, and then 
demand the balance of the fifteen 
million within the remainder of the 
period. American Steel Foundries vy. 
Indian Refining Co., 275 Fed. 800. 


_[b] > Sale of entire output of 
mines.—A contract for the sale of 
the entire output of certain coal 
mines, at prices payable in monthly 
installments, for the coal at the 
mines, the buyer agreeing to ship and 
pay for at least _a_ certain quantity 
per annum, provided so much is fur- 
nished him, cannot be construed, be- 
cause of circumstances existing when 
it was made, to require him to take 
the coal monthly, in such quantities 
as to keep the seller’s works and 
workmen reasonably employed, as 
they had customarily been and were 
at the time of the contract... Ship- 
man v. Saltsburg Coal Co., 62 Fed. 
145; 10"CGAL3115 


{c] Average delivery per month: 
—Where buyers agreed to “take and 
pay for an average of 6,000 lb. of 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


demand © 


§ 384] 


of ambiguity.®° 


therefor.®§ 


Helm cocoa per month as from April 
1897 to April 1899” they were bound 
to take monthly deliveries and such 
as might be reasonably described as 
“an average of 6,000 1b.,’”’ and the tak- 
ing in ten months of thirty-six thou- 
sand less than six thousand pounds 
per month, was a breach of contract 
which entitled the sellers to damages. 
Nederlandsche Cacaofabrik v. David 
Challen, Ltd., 14 T. L. R. 322. 


[d] Subsequent deliveries.—Un- 
der a contract to deliver five hundred 
tons of coal as ordered, not more 
than two hundred tons to be ordered 
in any one month, after the contract 
is exhausted by maximum orders, 
which defendant has failed to fill 
each month as required, any subse- 
quent deliveries accepted by plain- 
tiffs must be applied to the several 
breaches in the order of their oc- 
eurrence. Johnson y. Allen, 78 Ala. 
387, 56 AmR 34. 


fe] Particular contracts con- 
strued.—(1) Defendant owned an oil 
lease, on which it had four hundred 
thousand barrels of oil in storage and 
a well producing twenty thousand 
barrels daily. Plaintiff had a four- 
inch pipe line extending from the 
lease to a railroad station, where it 
‘had a loading rack. The parties 
made a contract by which, for twen- 
ty days or so much longer as it 
should be renewed, plaintiff agreed 
to purchase such amount of oil as it 
could take and market, provided that 
it should ‘take an average of one 
thousand daily or more.” It was 
held that, in view of the situation of 
the parties and the fact that defend- 
ant had a large and rapidly accumu- 
lating quantity of oil, which required 
storage, the contract required plain- 
tiff to take oil every day to the 
amount approximately of one thou- 
sand barrels, and not merely to take 
the total quantity at some time dur- 
ing the term. North American Oil 
Co. v. Globe Pipe Line Co., 6 F. (2d) 
564. (2) Where a contract for the 
sale of fifty thousand tons of coal, to 
be delivered between certain dates 
in equal monthly installments, pro- 
vided that, in case there was a severe 
ear shortage or other causes; reduc- 
ing the production of mines, the 
amount to be shipped on one contract 
was to be one-third of the output of 
the mines, the seller in the event of 
a car shortage reducing production 
was not required to ship one-third of 
the monthly output during the month, 
but merely required to sell to buyer 
one-third of the output during the 
existence of the abnormal conditions. 
Ss. H. Benjamin Fuel, etc., Co. v. Bell 
Union Coal, etc., To., 284 Fed. 227 
[certiorari den 260 U. S. 751, 48 SCt 
251, 67 L. ed. 495]. (3) Under a con- 
tract by plaintiff to deliver to defend- 
ant five cars of carbon black during 
1915, with privilege to defendant to 


The mere fact that the seller knows 
that the work for which materials are ordered must 
be completed by a certain date, does not bind him to 
furnish the materials in quantities or at times other 
than as provided in the contract.> Where a contract 
for delivery in installments is entire®? a failure to 
deliver an installment is a breach of the contract,®* 
each failure constituting a distinet breach;** 
the seller may recover for installments accepted.*® 
If the seller, after delivery of some of the install- 
ments under a contract for delivery of a specified 
quantity during certain months at his option, notifies 
the buyer that he cannot deliver more, such notice 
constitutes a breach of the contract.®® 
tity of each installment is fixed, the buyer is not 
bound to accept any installment of less quantity,®” 
but if he does accept the less quantity he is liable 
On a failure to deliver an installment 
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but 


If the quan- 
ment.°? 


cancel the contract for whatever 
quantity mot required during the 
year, defendant was not entitled sub- 
sequently to demand delivery of the 
quantity not taken during the year. 
Sigmund Ullman Co. v. Cabot, 269 
Fed. 792. (4) A provision of a_ con- 
tract by a mining company to deliv- 
er fifteen thousand tons of coal with- 
in one year as ordered, that the com- 
pany should use diligence to fill or- 
ders, but should ‘‘not be obligated to 
ship during any month in excess of 
2,500 tons,’ and that the contract 
should terminate whenever fifteen 
thousand tons had been furnished, 
entitled the purchaser to demand de- 
livery of two thousand five hundred 
tons a month until the contract was 
filled. American Fuel Co. v._ Inter- 
state Fuel Agency, 261 Fed. 120. 
(5) A contract by plaintiff to deliver 
staves to defendant, in which plain- 
tiff stated its desire to provide for 
deliveries within the next twelve 
months, and defendant stated its 
preference to have from two to three 
carloads per month from the date of 
the contract, which would cover the 
whole quantity in a year or less, re- 
quired defendant to receive the en- 
tire quantity within a year. Man- 
gold. ‘Stave, cfc... Co, ya, Laicass) Eb. 
Moore Stave Co., 197 Fed. 20, 116 
CCA 542. (6) Under a contract for 
the sale of “about 1,000 tons” of coal 
per month, with the qualification that 
the buyer might not be.able to take 
his full monthly quota for the next 
three or four months, but would live 
up to his obligations as nearly as 
possible, the buyer is not bound to 
accept the full one thousand tons 
each month, nor can the seller insist 
on delivering that amount. Thed- 
ford v. Herbert, 135 App. Div. 174, 119 


NYS 1025. (7) A rule of the Silk 
Association of America, incorporat- 
ed into a contract, providing that 
‘Deliveries contracted for several 


months (for instance June, July, and 
August), if not otherwise especially 
arranged, shall be deemed good de- 
liveries only if made in equal parts 
for each month mentioned on con- 
tract (one-third June, one-third July, 
and one-third August). Subsequent 
offense shall not affect fulfilled part 
of contract’’—is applicable only on 
a contract where monthly deliveries 
are provided for, and not where Sell- 
er undertakes to make delivery, not 
monthly, but during a certain peri- 


od... Baruch. Dy G., Dery, Inc.) 1188 
NYS 453. 

50. Consolidation Coal Co.  v. 
Peninsular Portland Cement Co., 272 
Fed. 625 [certiorari den 257 U. S. 
641, 42 SCt 52, 66 L. ed. 411]; Bald- 


win v. Napa, etc., Wine Co., 1 Cal. A. 
215, 81 P 1037; Dimmick v. Banning, 
256 Pa. 295, 100 A 871; Standard Ice 
Co. v. Lynchburg Diamond Ice Fac- 
tory, 129 Va. 521, 106 SE 390. 
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the buyer cannot be forced to receive in subsequent 
installments a greater quantity than that fixed for 
an installment in order that the deficiency may be 
made up;°® and on the other hand if the seller at 
the request of the buyer has delivered less than the 
quantity called for in any installment, he cannot be 
called on to make up all the deficiency in one delivery 
but is entitled to a reasonable time.®°° 
there is default with respect to several installments, 
the buyer is not bound to accept tender of the total 
unfilled portion of the contract at one time.* 
delivery is to be made in two equal installments an 
over-delivery on the first installment accepted by 
the buyer will be carried over on the second install- 
But it has been held that where the contract 
is to deliver a specified quantity each year for sev- 
eral years, an excess in the amount delivered in one 
year could not be applied on the delivery for the 


So, where 


When 


Generally see supra § 174. 


51. Consolidated Coal, eta, Co. v. 
Mercer, 16 Ind. A. 504, 44 NE 1005. 


[a] Illustration.—Under a _ con- 
tract for the sale of brick to be 
used in building a sewer which, to 
the seller’s knowledge, was to be 
completed by Aug. 1, “delivery at the 
rate of three hundred thousand bricks 
per month” does not require the sell- 
er to deliver three hundred thousand 
bricks early enough in each month to 
enable the buyer to lay them within 
the same month, but the utmost that 
can be required of him is to deliver 
the last installment in time to com- 
plete the sewer by Aug. 1. Consoli- 
dated Coal, etc., Co. v. Mercer, 16 
Ind. A. 504, 44 NE 1005. 


52. See supra § 204. 


53. U. S.—Cleveland Rolling-Mill 
Cofvs Rhodes; "'21) Uy Si 255.07 ESCE 
882, 30 L. ed. 920 [rev 17 Fed. 426]; 
Norrington vy. Wright, 115 U. S. 188, 
6° SCt 12, 29 L. ‘ed. 366 [aff 3° Fed. 
768]; In re Kelly, 51 Fed. 194. 


N. J.—Gerli v. Poidebard Silk Mfg. 
Com STGINe JF Weer 43.2 Sw Ae 4 Ole > term 
SR. 611, '30° LRA ‘61; Ul 'S. Iron Co. 


v. Sloss-Sheffield Steel, ete., Co., 71 
Nagi th, 58 VA LTS: 
Y.—Pope v. Porter, 102 N. Y. 


N. 
366, 7 NE 304; Catlin v. Tobias, 26 
N. Y. 217, 84 AmD 183; Elting Wool- 
en Co. v. Martin, 5 Daly 417; Champ- 
lin v. Rowley, 18 Wend. 187. 

N. C.—La Vallette v. Booth, 131 
N. C. 36, 42 SE 446. 

R. I.—King Philip Mills v. Slater, 
12 R. I. 82, 34 AmR 6038. 

vVt.—Auer v. Robertson Paper Co., 
GAS Vib. ATS ot Tits AUT OF 

Effect of failure as ground for re- 
scission see supra § 243. 


54. Gallum vy. Seymour, 76 Wis. 
251, 45 NW 115; Ex p. Liansamlet 
Tin Plate-Co., Le" R. 16 Hq. 155. 


Ones Kennedy v. Schwartz, 13 Nev. 
9. 

56. Minor v. Crusel, 124 La. 590, 
50 S 590. 

57. Hoare v. Rennie, 5 H. & N. 19, 


157 Reprint 10838. But see Brandt v. 
Lawrence, 1 Q. B. D. 344 (holding that 
where the seller shipped a part of the 
goods in the stipulated time, the buy- 
er was bound to accept such shipment, 
although the shipment of the balance 
was made too late). 

58. Haines v. Tucker, 50 N. H. 307. 


59. Lehigh. Zinc, etc., Co. v. Trot- 
ter, 42 N. J. Eq. 678, 9 A 691. 

60. Tyers v. Rosedale, ete., 
Cone. B.. LOE xehss 1:95. 

61. Herx v. Carlson, 210 App. Div. 
417, 206 NYS 179. 

62. Pierce v. Smith, 25 N. H. 208. 


Iron 
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next year.°? And under a contract to deliver a cer- 
tain quantity per month, if delivery during any 
month is waived by the buyer, the seller is not re- 
quired to make up the amount by delivering more 
than the specified quantity in a succeeding month.®* 
Where there are two contracts, under each of which 
designated quantities are to be delivered each month, 
and in one month the seller delivers substantially 
th quantity due under both contracts, but erroneous- 
ly invoices the entire quantity under the first con- 
tract, the buyer cannot, by accepting more than 
he is bound to take under such contract, treat the 
excess delivery as a failure to deliver under the sec- 
ond contract.°® If the goods are of different qual- 
ities, the seller is not, in the absence of an agreement 
so to do, bound to deliver all of one quality in any 
particular installment or installments.*® If the con- 
tract 1s severable a breach of one part will not affect 
the remainder.*? 


Under the Uniform Sales Act declaring that the 
buyer is not bound to accept delivery by installments 
“unless otherwise agreed,’®*® a delivery by install- 
ments is a good performance of a contract for de- 
livery of several carloads of goods where the contract 
by its terms and subject matter plainly shows that a 

-simultaneous delivery of all the carloads was not 
contemplated.°® But a contract requiring delivery 
of samples on a specified date, prior to delivery of the 
bulk of the goods, it is not an installment contract 
within the meaning of the statute.7° 

[§ 385] f. Determination of Quantity71—(1) 
Mode of Ascertainment. If a particular method of 
ascertaining the quantity delivered is agreed upon by 
the parties such method will exclude any other meth- 
od;** and where delivery and payment are to be 
concurrent the buyer’s failure to pay on demand ac- 
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cording to a weight ascertained by the seller instead 
of by a disinterested third person, as contemplated 
by the contract, is not a breach of the contract where 
the seller refused to allow delivery until payment.*? 
In determining what the agreement was, the circum- 
stances under which, and with reference to which, 
it was made," as well as any local custom pertaining 
to the matter,7° may be considered, and where the 
contract provides that the goods shall be suitable for 
a particular market the custom of measurement at 
that place will prevail.‘° A determination of the 
quantity of goods in accordance with the agreed 
method is conclusive on the parties in the absence 
of fraud,’” but may be impeached for fraud*® or 
mistake.7® On the other hand, it has been held that 
where goods are weighed by public officers such 
weight is not final and conclusive in the absence of 
any provision in the contract*or the statute to that 
effect.6° If the quantity is to be determined by 
measurement by a third person, an actual measure- 
ment may be insisted on and the parties will not be 
bound by a mere estimate;*! but if an estimate with- 
out measurement is agreed on such an estimate will 
be binding in the absence of fraud.*? So, where the 
goods are in several packages, the whole quantity 
may be ascertained by determining the quantity in 
one package and approximating the total quantity.®* 
And where hay in stacks is sold under an agreement 
that all the stacks shall be measured in a certain way, 
and the actual weight of one stack shall be taken, it 
will be presumed that the object of such measure- 
ments and of the weighing of the stack was to estab- 
lish the rule that, as the measurement of the stack 
to be weighed was to the actual weight thereof, so 
the entire measurements of the stacks were to the 


63. British Whig Pub.:Co. v. E. B. 
Eddy Co., 18 OntWN 255. 

64 Thedford v. Herbert, 135 App. 
Div. 174, 119 NYS 1025. 

65. Toledo Furnace Co. v. Lansing 
Co., 220 Mich. 148, 189 NW 864. 

66. Baldwin v. Napa, etc., Wine 
ConmiCalsrAs 2115, Slee Lots Kiley 
v. Lee Canning Co,, 105 App. Div. 633, 
93 NYS 986. 

67. Johnson v. Allen, 78 Ala. 387, 


56 AmR 34; Deming v. Kemp, 6 N. Y 
Super. 147; Bletsch v. Robinson, 4 
Oh. Dec. (Reprint) 504, 2 ClevLRep 


282. 
68. § 45 subd. 1. 


69. Lynn M. Ranger, Ine., v. Gil- 
dersleeve, 106 Conn. 372, 138 A 142. 


70. Eiseman v. Fruchtman, 211 
App. Div. 543, 207 NYS 112. 

71. Scaling or other measurement 
of logs or lumber see Logs and Log- 
ging §§ 96-113. 

72. McColl v. Jackson Iron Co., 98 
Mich. 482, 57 NW 578. 


73. Burlington Paper Stock Co. v. 
Diamond, 88 Vt. 160, 92 A 19. 

74, Breen v. Moran, 51 Minn. 525, 
53 NW 755. 

75. Caldwell v. Dawson, 4 Metc. 
(Ky.) 121; McCready v. Wright, 12 
N. Y. Super. 571. See Breen v. Moran, 
51 Minn. 525, 53 NW 755 (where a 
custom to measure stone in the com- 
pleted structure was regarded as com- 
petent). 

[a] Effect of custom.—Although 
the custom in the port of New York, 
upon a purchase of grain in store, is 
for the purchaser to select a measur- 


er, who is thereupon employed by the 
board of measurers to measure the 
grain, and the measurement and leav- 
ing the grain in the storehouse is by 
the custom a delivery to the purchas- 
er, where the measurer was So em- 
ployed by the board, upon an _ order 
from the vendor, this was a substan- 
tial compliance with the custom, and 
a valid delivery of the grain. Mc- 
Cready v. Wright, 12 N. Y. Super. 571. 

76. Merick v. McNally, 26 Mich. 
374. 
77. Ill.—Newlan v. Dunham, 60 Ill. 
2338. i 

la.—Danner v.' Otis, 1 McG. 187. 

Mich.—Northwestern Cooperage, 
etc., Co. v. Rubinsky, 180 Mich. 413, 
147 NW 456. 

Minn.—State v. Equitable Surety 
Co., 140 Minn. 48, 167 NW 292. 


Nebr.—Crilly v. Ruyle, 87 Nebr. 367, 
127 NW 251. 

N. Y.—Randall v. National Ice Co., 
19 NYS 6388 [aff 188 N. Y. 644, 34 NE 
534). 

Or.—Booth-Kelly Lumber Co. v. 
Williams, 95 Or. 476, 188 P 213. 


Pa.—Herdic v...Bilger, 47 Pa. 60; 
Payne v. Lloyd, 2 WklyNC 45. 
Tex.—Keeble v. Black, 4 Tex. 69. 
Wis.—Scott v. Whitney, 41 Wis. 504. 
Ont.—Brown v. Shaw, 1 Ont. A. 293. 
[a] Illustrations.—(1) Where a 
contract for the delivery of coal in in- 
stallments provided for the making 
of payments in installments according 
to estimates and certificates of the 
vendee’s engineer, the estimates and 
certificates of the engineer were con- 


] 


clusive on the parties in the absence 
of any claim of fraud or mistake as 
to the quantity or value of the coal 
delivered. Price v. New York, 104 
Appy Div. LOS. eos weN AS! yooRs (2) 
Where, on a shipment of goods from . 
a foreign country, foreign weights are 
agreed upon as determining the quan- 
tity, the buyer will be bound thereby, 
although it appears on arrival of the 
goods that there is actually a short- 
age. Heller v. Ellentown Mfg. Co., 
39 Hun (N. Y.) 547. (3) Under a con- 
tract to furnish “enough” pine blocks 
to pave a certain viaduct, payment to 
be made monthly as estimates are al- 
lowed by the common council and ap- 
proved by the mayor for deliveries 
during the previous month, the quan- 
tity to be paid for was to be deter- 
mined by measurement of the com- 
pleted work, and not by measurement 
of the material at the time of deliv- 
ery. Fromme v. O’Donnell, 124 Wis. 
529, 108 NW 3. 

78. Shippers’ Compress, etc., Co. v. 
Cumby Mercantile, ete., Co., (Tex. Civ. 
A.) 172 SW 744. 

79. Cage v. Amsler, (Tex. Civ. A.) 
217 SW'1094, 1096 [cit Cyc]. 

80. Carnegie Dock, etc., Co. v. Mid- 
land Lumber, ete., Co., 148 Minn. 438, 
182 NW 515; Nelson v. Charles Betch- 
or AUG Co., 88 Minn. 517, 98 NW 

81. McAndrews v. Santee, 57 Barb. 
(N. Y.) 198, 7 AbbPrNS. 408. 

82. FHasterlin v. Rylander, 
292; Keeble v. Black, 4 Tex. 69; 
v. Whitney, 41 Wis. 504. 

83. Randall v. Nationai Ice Co., 19 
an 633 [aff 188 N. Y. 644, 34 NE 

USTs 


59) Gave 
Scott 
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entire weight thereof.84 But under an agreement to 
estimate the quantity of logs sold, by an average to 
be ascertained from sawing a certain number, the 
‘buyer is not bound by the result where the seller di- 
rected that only the best logs should be selected for 
that purpose.’®> Where the parties agree that the 
quantity of property sold shall be estimated by a 
third person, notice of the time of place of making 
the estimate is not necessary unless the contract so 
provides.*® If it is agreed that the containers of the 
goods sold shall be taken as holding a certain quan- 


tity, and this method of measurement is pursued for 


several years, the purchaser cannot subsequently 
insist that the quantity shall be ascertained by 
weight.§* 

Determination of buyer or seller. A provision that 
the quantity of goods sold shall be left to the buyer 
is valid if the determination is made in good faith,*® 
and the buyer’s determination will be final and con- 
clusive if such apvears to be the intention of the par- 
ties as gathered from the subject matter and attend- 
ant circumstances, although the contract does not 
expressly so provide.®® If the contract provides for 
measurement by representatives of both parties, but 
declares that if the seller’s representative is not pres- 
ent the measurement by the representative of the 
buyer shall be final, a measurement by the buyer’s 
representative, made without fraud or mistake, will 
be final where the seller’s representative, although 
present, refuses to participate.°° Where the contract 
provides that the seller shall weigh the property and 
the weight so ascertained shall be accepted by the 
buyer, the latter is concluded by the determination 
in the absence of fraud or mistake.®! But a contract 
providing that the quantity of goods shall be ascer- 
tained by weighing them on certain scales, without 


84. Morford v. Frye, 13 Wash. 244, 
43 P 46. 
85. Boyce v. Barker, 119 Mich. 157, 
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with conversations between its agent 
and the seller, ‘“‘subject to our weights 
and inspection,” was that the inspec- 
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stating who shall weigh them, contemplates a weigh- © 
ing by a disinterested person and not by the seller.°” 


Place of measurement or weighing. Whether the 
quantity sold is to be determined by measuring or 
weighing them at the point of shipment or the place 
of delivery depends on the terms of the contract,°* 
and if the contract is ambiguous in this respect, the 
practical construction placed on the contract of the 
parties will govern.®* If the contract is for delivery 
f. o. b. the place of shipment, the weight is to be 
determined at that place in the absence of anything 
showing a contrary intent,®® although the quantity 
ascertained by measurement at the point of destina- 
tion may be shown if it also proved that none of the 
goods were lost in transit;®® and the method of as- 
certaining the number of cubie yards loaded on the 
cars is immaterial if it be one which will in fact show 
the quantity.°7 An agreement to settle according 
to weights at the point of destination does not bind 
the buyer where the carrier is the seller’s agent for 
delivery and there is an unauthorized diversion of 
the goods to another point.?® 


Weighing livestock.°® Where a contract for the 
sale of livestock provides that each animal shall 
weigh not less than a stated amount, it is not neces- 
sary that each animal be weighed separately in the 
absence of any agreement to that effect.! 


Waiver or estoppel. A party to a contract of sale 
may waive? or be estopped to object to® the measure- 
ment or mode thereof. 


[§ 386] (2) Evidence—(a) Presumptions and 
Burden of Proof. Where the contract provides that 
weights at the place of delivery shall control, the 
presumption in the absence of evidence to the con- 
trary is that the same amount which was loaded at 
at a designated point for delivery to 


the buyers there, on payment of a 
draft attached to bills of lading, 


77 NW 692. 


86. State v. Equitable Surety Co., 
140 Minn. 48, 167 NW 292. 


fa] Rules of arbitration under 
which the aid or presence of the par- 
ties may be important do not apply to 
the making of such estimate. State 
v. Equitable Surety Co., 140 Minn. 43, 
167 NW 292. 


87. McColl v. Jackson Iron Co., 98 
Mich. 482, 57 NW 578. 


88. Cudlipp v. C. R. Cummings Ex- 
port Co., (Tex. Civ. A.) 149 SW 444. 


89. Cudlipp v. C. R. Cummings Ex- 
port Co., supra. 

90. Hayday v. Hammermill Paper 
Co., 176 Minn. 315, 223 NW 614, 63 
ALR 210. 

91. Crilly v. Ruyle, 87 Nebr. 367, 
127 NW 251. 


92. Burlington Paper Stock Co, v. 
Diamond, 88 Vt. 160, 92 A 19. 


93. Washburn-Crosby Milling Co. 
v. Brown, 56 Ind. A. 104, 104 NE 997; 
Caldwell v. Dawson, 4 Metc. (Ky.) 


121; Madden vy. Lemke, 86 Mich. 139, 
48 NW 785; Gillett v. Bowman, 43 
Mich. 477, 5 NW 661. 

[a] Contracts construed.—(1) 


Where the goods are to be paid for 
“on the returns of each load shipped,” 
the quantity is to be determined at 
the point of destination. Gillett v. 
Bowman, 43 Mich. 477, 5 NW 661. (2) 
The fair construction of a letter by a 
milling company of Louisville, Ky., 
that it booked a purchase of one thou- 
sand bushels of wheat, in accordance 
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tion and weighing were to take place 
at Louisville, where the wheat was to 
be shipped. Washburn-Crosby Mill- 
ing Co. v. Brown, 56 Ind. A. 104, 104 
NE 997. 

94. Totten v. Cooke, 2 Metc. (Ky.’ 
275. 

Construction by parties generally 
see supra § 174. 

95. Boyd v. Merchants’, etc., Pea- 


nut Co., 25 Pa. Super. 199; Freund v. 
Hanson, (Tex. Civ. A.) 215 SW 151. 


96. Freund v. Hanson, supra. 

Evidence generally see infra §§ 386—- 
388. 

97. Freund vy. Hanson, (Tex. Civ. 


A.) 215 SW 151. 


fa] Thus “if the number of pounds 
of shell placed on the cars can be 
shown by competent evidence, and if 
it can be also shown by such evidence 
what number of pounds of shell in the 
same condition as that involved in 
this suit would constitute one cubic 
yard of shell, and then, after having 
such facts shown, the gross number 
of pounds are divided by the number 
found to constitute a cubic yard, this, 
we think, would be sufficient to show 
the number of cubic yards actually 
placed on the cars as contemplated 
under the terms of the contract.” 
Freund v. Hanson, (Tex. Civ. A.) 215 
Sw 151, 152. 


98. Barry v. Armstrong, 161 Ark. 


314, 256 SW 65. 


[a] TIllustration.—Where the sell- 
ers made shipment to their own order 


thereby reserving their title and con- 
trol, they made the carrier their own 
agent, and were alone responsible for 
its unauthorized diversion of the ship- 
ment to another point, so that the 
purchasers were not bound by an 
agreement to settle according to the 
weights at the agreed point of desti- 
nation, but could recover for actual 
losses in weight as shown by the com- 
press weights at the point to which 
the shipment was diverted, on prov- 
ing that they were correct, in the ab- 
sence of any contention that the sell- 
ers gave an opportunity to reweigh 
the cotton at the price stipulated in 
the contract. Parry v. Armstrong, 
161 Ark. 314, 256 SW 65. 


99. Maximum and minimum 
weights of livestock see supra § 376. 


1. McCormick v. Hamilton, 23 
Gratt. (64 Va.) 561. 


2.) Taylor = iv. Butters) ete." Salt: 
etc., Co., 103 Mich. 1, 61 NW 5; Cole 
v. Champlain Transp. Co., 26 Vt. 87. 


3. Frost v. Goddard, 25 Me, 414. 


[a] Illustration.—Where a _ seller 
has set apart property for a purchas- 
er, by the Survey or assortment of a 
person other than the one agreed up- 
on, and such property has been re- 
ceived by the purchaser, or by any 
one to whom his right to it has been 
transferred, the seller cannot, by de- 
nying the, validity of his own acts, 
reclaim the property, on the grounée 
that there is no proof that the pur- 
chaser consented to such survey or 
assortment. Frost v. Goddard, 25 Me. 


“414, 
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the place of shipment reached the place of delivery.* 
The quantity of goods as billed or entered in the 
books will usually be regarded as correct in the ab- 
sence of a showing to the contrary.° 
agrees to pay for an estimated quantity, and under- 
takes to weigh and keep an account thereof, any un- 
certainty in the proof of deficiency must be taken 
Generally the burden is 
on the seller seeking to recover the price of goods 
sold to show the quantity delivered,’ that he deliv- 
ered the exact quantity called for by the contract,® 
and that the quantity delivered was determined ac- 
cording to the standard of measurement agreed on,?® 
although on the other hand it has been held that the 
seller need not prove the exact quantity delivered.+° 
But a buyer suing for damages for breach of contract 
or seeking to recover an overpayment because of a 
deficiency in the quantity delivered has the burden 
of proof on that issue;!? and where, in an action for 
the price, the buyer claims that plaintiff contracted 
to deliver a certain quantity exceeding the amount 
actually delivered, he has the burden of proving such 


most strongly against him.® 


4 Mountain City Mill Co. v. Link 
Milling Co., 92 Mo. A. 474. 


5. Parsons v. Sutton, 39 N. Y. Su- 
per. 544 [aff 66 N. Y. 92]; Henderson 
v. Wasserman, 12 NYS 151; 
v. Van Name, 4 NYS 523. 


6. Jones v. Murray, 3 T. B. Mon. 
(Ky.) 83. 

7 Collins v. Gage, 69 Avk. 659, 64 
SW 878; Norwood v. Maremont, ete., 
CO Lote Lilet S.5 
Glass Co. v. Webber, 
137 NW 925. 

8. Edward K. Tryon Co. v. cutch- 
inson Lumber, ete., Co., 8 Ga. A. 643, 
70 SE 87; Coats v. Huffine, 13-Ind. A. 
482, 41 NE 465; Stern v. Gage Bros., 
196° App. Div. 339, 187 NYS 580; Grand 
Union Folding Box COLwW. Rose Mir- 
ror Works, 173 NYS 4383. 

9. French vy. Whelden, 91 Vt. 64, 
99 A 232. 

10. Dickerson v. Sparks, 17 Ill. 178. 

11. Reed v. McDonald, 1. Cal. A. 
458, 82 P 639; Swartz v. Levin, 108 
Kan. 224, 194 Pp 646; Chicago Demol- 
ishing Co. v. Werk, 12 Ba. Aw 843,°126 


Johnson 


156 Iowa 678, 


SO: b 3: es Ducas Co. v. Bayer Co., 
163 NYS 32. 
[a] MTlustration.—In an action by 


buyers to recover an abatement of the 
price paid for a quantity of hay sold 
on an estimated basis, the burden was 
on them to show the actual shortage 
between the amount of hay in the 
stack and that for which they paid. 
Reed v. McDonald, 22 Cal. A. 701, 136 
P1506. 

12; 

12%. 
field Bottling 
120 S 130. 

13. U. S.—Bader Coal Co. v. Que- 
mahoning Coal Co., 14 F. (2d) 743. 

Ala.—Lucas HE. Moore Stave Co. v. 
Woodley, 213 Ala. 570, 105 S 878; 
Georgia Cotton Co. v. Lee, 196 Ala. 
599, 72 S 158. 

Ark.—Hamilton-Brown Shoe Co. v. 
Choctaw Mercantile Co., 80 Ark. 438, 
97 SW 284. 

Mich.—Knapp v. Hubbard, 176 Mich. 
264, 142 NW 571; Shrimpton v. Net- 
zorg, 104 Mich. 225, 62 NW 343. 


Mo.—Bloss v. Aurora Milling Co., 


Church v. Fagin, 43 Mo. 123. 


Lone Star Gas Co. v. Winn- 
Works, 9 La. A. 474, 


207 Mo. A. 402, 229 SW 833; Kirk- 
wood v. Byrne, 146 Mo. A. 481, 125 
Sw 810. 


N. C.—Bissett v. Bryant Lumber 
Co., 156 N. C. 162, 72 SE 205, AnnCas 


Quaker City Cu 
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contract.!2 


If the buyer | item charged.12% 


where the buyer 


1912D 1352. 


Pa.—Long v. Regen, 
13 A 442. 


[a] Other purchases.—A question 
asked of defendant, as a witness, as 
to when he had bought so large an 
order before, was proper as showing 
an improbability that a dealer carry- 
ing a small stock in a small town 
should make a large purchase on time. 
Julius King Optical Co. v. Treat, 72 
Mich. 599, 40 NW 912. 


[b] Preparation for market.— 
Where raw material was sold under 
an agreement that the buyer should 
prepare it for the market and the 
weight should then be ascertained, 
and the mode adopted was one which 
would reduce the weight, evidence as 
to the weight when delivered was ad- 
missible for the purpose of approxi- 
mating the weight it could have had 
if properly prepared for market. 
Long v. Regen, 119 Pa. 4038, 13 A 442. 


[c] Official measurements.—In a 
suit for sewer pipe furnished for the 
construction of certain sewers, where 
the amount of pipe used was in dis- 
pute, testimony by the assistant city 
engineer as to official measurements 
of these sewers was properly admit- 
ted. Kirkwood v. Byrne, 146 Mo. A. 
481, 125 SW 810. 


[d] Retention of account.—Where 
an invoice and itemized account are 
sent with goods ordered, the retention 
of the account without objection is 
evidence of more or less weight, ac- 
cording to the circumstances and 
length of time retained, that all the 
goods invoiced and charged were re- 
ceived. Hamilton-Brown Shoe Co. vy. 
Choctaw Mercantile Co., 80 Ark. 438, 
97 SW 284. 


[e] Evidence held admissible.—(1) 
Under a contract for the sale of coal, 
providing for a pro rata apportion- 
ment of cars in case of shortage, a 
contract with the government to fur- 
nish coal when and as demanded was 
to be considered for the full amount, 
although only a small amount was de- 
manded. Bader Coal Co. v. Quema- 
honing Coal Co., 14 F. (2d) 743. (2) 
In an action to recover for staves 
sold and delivered, where one of the 
issues was whether plaintiffs were to 
be compensated for staves accepted in 
rough or original inspection or after 
they had been bucked and delivered 
to the railroad, it was proper to per- 
mit a witness to show that the short- 


119 Pa. 403, 
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An attempt by the buyer, in an action 
on an open account, to show payment relieves the 
seller of the necessity of showing delivery of each 


[§ 387] (b) Admissibility. On the question of 
quantity any competent evidence is admissible, if 
relevant and material ;** 
of counts made by both parties for the purpose of 
eomparison is admissible,'® as are receipts given by 
the buyer for the amount delivered to him,'® weigh 
checks issued by the buyer’s agent in the usual course 
of business,'? and records of shipments,+® such as 
waybills issued by the carrier.+® 


‘otherwise not.14 Evidence 


So it is competent, 
claims a shortage, to show that he 


complained thereof to the seller’s agent.1°” Where 
goods are shipped by carrier, evidence of the amount 
received is competent to show the amount shipped,”° 
in the absence of any showing of loss in transit.?? 
But where the weights at the point of destination are 
to control, proof of weights at the point of shipment 
is inadmissible,?? especially in the absence of any 
showing that the goods remained intact during trans- 


age of staves shipped was due to cull- 
ing or rejection when they were being 
bucked. Lucas E. Moore Stave Co. v. 
Woodley, 213 Ala. 570, 105 S 878. (3) 
Where the seller rendered a bill for 
a specified quantity, but an entry in 
his books recited that the goods were 
“charged on estimate only, to be meas- 
ured and the price paid afterwards,” 
the buyer’s evidence that the highest 
estimate made at the time of sale was 
the amount stated in the bill was ad- 
missible. Warner v. Feige, 65 Mich. 
92, 31 NW 766. 


14. Georgia Cotton Co. v. Lee, 196 
Ala. 599, 72 S 158; Diamond Alkali 
Co. v. Henderson Coal Co., 287 Pa. 232, 
134 A 3886; McLaughlin v. Terrell, 
(Tex. Civ.’ A.) 179 SW 932; Kettle 
River Co. v. Hase, 170 Wis. 621, 176 
NW 234. 


[a] Apportionment among custom- 
ers.— Where the seller of coal discon- 
tinued performance for ‘cause, the 
practice previously in vogue was im- 
material in determining the fairness 


in apportionment of the product 
among customers. Diamond Alkali 
Co. v. Henderson Coal Co., 287 Pa. 


232, 134 A 386. 


[b] When material is supplied for 
a building evidence as to the amount 
of material necessary to such a build- 
ing does not tend to show that the 
specific amount was furnished. Gib- 
son v. J. Snow Hardware Co., 94 Ala. 
346, 10 S 304. 


15. Standard Oil Co. v. Van Etten, 
107 U.S. 325, 1;SCt 178, 27 Led. 319: 


“16. Mumford v. Dickert, ete., Sul- 
phur Co., 5 Utah 476, 17 P 123. 


17. Milligan v. Butcher, 23 Nebr. 
683, 37 NW 596. 


18. St. Louis Consolidated Coal Co. 
v. Polar Wave Ice Co., 106 Fed. 798, 
45 CCA 638. 


19. Sullivan v. Boley, 24 Fla. 501, 
5 S 244, 
19%. McKerchey_ v. bi gash te 


161 Mich. 57, 125 NW 765 


20. Henry Moss v. Trico Products 
COrDr 227 App. Div. 669, 236 NYS 
21. Carnegie Dock, etc., Co. v. 
Midland Lumber, etc., Co., 148 Minn. 


438, 182 NW 515; Freund v. Han- 
son, (Tex. Civ. KY 215 SW 151. 
22. Cage v. Amsler, (Tex. Civ. A.) 


217 SW 1094; McLaughl in v. Terrell 
Bros., (Tex. Civ. A.) 179 SW 932. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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its 


occupying such space.?° 


23. Gage v. Amsler, (Tex. Civ. A.) 
217 SW 1094. 


ae Price v. Vanstone, 40 Mo. A. 


25. Alger v. Morrill, 68 Vt. 598, 
385 A 483. 
26. Trinidad Asphalt Mfg. Co. v. 


Trinidad Asphalt Refining Co., 119 


Fed. 134, 55 CCA 566. 


27. Baxter v. Gibson, 27 Misc. 812, 
NYS 815. 


28. Colorado Trading, etc., Co. v. 
Oliver, 20 Colo. A. 257, 78 P 308. 


29. Schott v. Swan, 21 S. D. 639, 
114 NW 1005. 

30. See Evidence, §§ 1730-1806. 

31. See cases infra this note. 

[a] Evidence held sufficient: (1) 
Tor warrant 2 finding) as to ithe 
amount included in the _ contract. 
Alexander v. Barrett, 46 Ill. 226; 
Rotzien-Furber Lumber Co. v. Fran- 
son, 123 Minn. 122, 143 NW 253. (2) 
To show that “twenty cases more 
or less” of fruit contracted for was 
intended as an estimate of the quan- 
tity to be derived from particular 
trees. Hills vw. Edmund Peycke Co., 
ae Gale Act 3 2.214 0O8'P* 1088.2"), Lo 
warrant the finding that five cars 
of coal were a fair proportion of 
the contract requirements. Welling- 
ton Piano Case Co. v. Garfield, etc., 
Coal Co., 236 Mass. 544, 129 NE 285. 
(4) To justify finding that account 
sued on for ice sold was correct in 
matter of tonnage and _ weight. 
French Market Ice Mfg. Co. v. Dal- 
ton, (La. A.) 130 S 122. (5) To sus- 
tain a finding that defendant pur- 
chased the entire lot of hats with- 
out regard to quantity. Rubenstein 
v. Grossman-Winfield Millinery Co., 
109 Miss. 819, 69 S 688 [suggestion 
of error den 110 Miss. 2138, 70 S 210]. 


[b] Evidence held insufficient to 
support buyer’s version as to quan- 
tity sold. LePage v. Laidlaw Lum- 
ber Co., Ltd., 43 Ont. L. 400. 

32. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show the quantity shipped or de- 
livered. Pass v. Briggs, 231 Ill. A. 
214; Northeastern Paper Co. v. Con- 
cord Paper Co., 214 App. Div. 537, 
212 NYS 318. (2) To show deliv- 
ery of the proper quantity. fFrisbie 
vy. Rosenberg Bros., 11 Cal. A. 638, 
105 P 943; Smith v. Brown, 46 Ill. 
186; Clark v. Topeka Flour Mills 
Cope10Ne kan ws06. 19S eh 93540. Mic= 
Laughlin v. Terrell, (Tex. Civ. A.) 
179 SW 932; Moody v. Mackall-Paine 
Veneer Co., 145 Wash. 284, 259 P 
879; Olson v. White Star Lumber 
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t If the sale is in carload lots evidence is admis- 
sible to show what is customarily regarded as a car- 
load of the particular commodity,?* and where the 
quantity of goods sold which were removed and 
weighed by the buyer is in issue, testimony as to the 
space occupied by the goods and the space oecupied 
by a ton is admissible as tending to show the amount 
Where by the contract the 
seller was obliged to furnish goods only for the buy- 
er’s own use, contracts by which the buyer agreed 
to furnish the goods to third persons are admissible 
as showing a breach of the contract on his part ;2° 
and if the buyer pleads default in delivery it may 
be shown that he was obliged to buy goods from 
other persons to supply the deficiency.?7 
by weight shown by agreed scales evidence as to 
weight on other scales is immaterial;?* but where a 
carload of produce purchased by defendant is not 
weighed at the shipping point, but is weighed en 
route on railroad scales in the usual manner, the 
weight as determined by the railroad scales consti- 


SALES 


for by it.3# 
On a sale 


Co., 159 Wis: 391, 150 NW 443. (3) 
To support finding of quantity de- 


livered. Lynn M. Ranger, Inc., v. 
Gildersleeve, 106 Conn. 372, 138 A 
142; Kettle River Co. v. Hase, 170 


Wis. 621, 176 NW 234. (4) To show 
that there was no deficiency in the 
quantity. Fielding v. Robertson, 141 
Va. 123, 126 SE 231. (5) To, sus- 
tain a finding that the full amount 
called for by a bill of lading for a 
cargo of wheat shipped by defend- 
ant to plaintiff was delivered to the 
vessel. Collignon vy. Hammond Mill- 
ing Co., 68 Wash. 626, 123 P 1088. 
(6) To sustain a finding that a cer- 
tain car at the time of delivery to 
a carrier contained less than was 
shown by the certificate of the state 
weighmaster. Carnegie Dock, etc., 
Co. v. Midland Lumber, etc., Co., 148 
Minn. 438, 182 NW 515. (7) To show 
that the seller shipped goods not or- 
dered. Ferer v. Haney, 212 Mo. A. 
204, 253 SW 390. (8) To sustain a 
verdict for the buyer under a con- 
tract for the sale of his “August 
requirements” of sugar. Anaheim 
Sugar Co. v. Jenkins, 274 Fed. 504 
[certiorari den 257 U. S. 659, 42 SCt 
186, 66 L. ed. 421). (9) To warrant 
a finding that the seller’s delivery 
of part of the installment only was 
not such a breach as would justify 
cancellation of the entire contract. 
Jauech v. Powertown Tire Corp., 212 
App. Div. 326, 209 NYS 16. (10) To 
sustain finding that the weight of 
the paper exceeded the specification 
of the contract, so as to entitle de- 
fendant to counterclaim for damages 
caused by the excessive weight. 
Graham Paper Co. v. National News- 
papers Assoc., (Mo. A.) 193 SW 1003. 


[b] Evidence held insufficient: (1) 
To show the amount of the goods de- 
livered. Welch, etc. Co. v. Central 
Chandelier Co., 140 NYS 3877. (2) To 
support a finding as to the amount 
of tobacco of stipulated grades ten- 
‘dered. Lee v. Jensen, 179 Wis. 468, 192 
NW 78. (3) To show a complete de- 
livery of all the goods contracted for, 
Smith. v. cord Co. 199) Til. "Ay 582% 
Neuberger v. Robbins, 37 Utah 197, 
106 P 933. (4) To show that a sell- 
er, unable because of limited means 
of transportation completely to fill his 
obligations, prorated his shipments to 
his customers, and to show that a 
buyer did not receive his fair quota. 
In re Bellevue Pipe, etc., Co., 189 Fed. 
169. (5) To show a shortage in the 
quantity delivered. Joyner v. Reyn- 
olds Bros. Lumber Co., 36 Ga. A. 694, 
137 SE 842. (6) To show that all of 
an order of goods was delivered by 
the seller to a carrier. Edward K. 


[§ 389] (3) Questions for Jury.*® 

. language used to designate the quantity is uncertain, 
the construction thereof is for the jury.*°® 
the evidence is conflicting or different conclusions 
might reasonably be drawn therefrom, the question 
whether there has been a compliance with the con- 
tract as to quantity is for the jury,*" as is the ques- 
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tutes the best evidence of the weight of the produce 
and is admissible.?° 


[§ 388] (c) Weight and Sufficiency. Rules ap- 
plicable to the weight and sufficiency of evidence 
generally®® apply in actions arising out of sales in 
respect of the quantity included in the contract,** 
the performance of the contract by shipment or de- 
livery of the quantity contracted for,?? and as to the 
mode agreed on for ascertaining the quantity.°? Evi- 
dence of the amount of the bill entered on the seller’s 
books is insufficient to prove the quantity of goods 
sold.*#% But a bill of lading is prima facie evidence 
that the carrier received the quantity of goods called 


Where the 


So, where 


Tryon Co. v. Hutchinson Lumber, 
etc., Co., 8 Ga. A. 643, 70 SE 87. (7) 
To prove any unequivocal act by the 
buyer, showing the seller his ‘“re- 
quirements” for dyestuffs to be more 
than the minimum amount covered 
by his contract. B. P. Ducas Co. v. 
Bayer Co., 163 NYS 32. (8) To show 
that buyer’s scales on which the rags 
were weighed had ever been tested 
by United States standard weights or 
that they were correct on a certain 
date. Sachse v. Helper, 163 Mich. 369, 
128 NW 186. (9) Evidence of the 
weight of twenty-five sacks of flour 
sold at a stated price per pound was 
held insufficient to authorize recovery 
of the agreed price for the entire lot. 
Standard Rice Co. v. Klipstein, 245 
Ne Yor315,. 15% Ni 15d” SelOe Biya 
dence of discrepancies in the weight 
of bags of flour, sold at a stipulated 
price per pound, from the weight 
called for, was held insufficient to 
justify the buyer in repudiating the 
contract as to further deliveries. 
Standard Rice Co. v. Klipstein, supra. 
(11) Evidence of a shortage in three 
car-loads out of several hundred de- 
livered is not of itself sufficient to 
show a shortage in the others. Hoff- 
man v. Maffioli, 104 Wis. 630, 80 NW 
1032, 47 LRA 427. 


33. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To sustain the seller’s claim as to the 
mode of ascertaining the quantity. 
Morford v. Frye, 13 Wash. 244, 43 P 
46. (2) To show that the quantity 
of pulp wood was to be ascertained 
by scaling or measuring it at the place 
where plaintiff delivered it to defend- 
ants. Kopponen vy. Finch, 156 Minn. 
349, 194 NW 718. 


33144. Levitan Lumber 
gendorf, 191 Ill. A, 454, 


34. Fielding v. Robertson, 141'°Va. 


Co. WwW. aX e= 


.123, 126 SE 281. 


35. Waiver of objections to quan- 
tity delivered see infra §§ 390, 391. 


36. Chas. H. Lilly Co. v. Brent, 186 
Fed. 700, 108 CCA 518 [rev 174 Fed. 
877]; Cullum vy. Wagstaff, 48 Pa. 300. 


[a] Custom.—Where the contract 
as to the number of pounds to be de- 
livered for a bushel is ambiguous, 
and the evidence is conflicting as to 
a custom of the trade in this respect, 
the question is: for the jury. Chas. 
H. Lilly v. Brent, 189 Fed. 700, 108 
CCA 518 [rev 174 Fed. 877]. 


37. Ala.—Central of Georgia R. Co, 
v. Isbell, 198 Ala. 469, 73 S 648. 


Ga.—Cartersville Grocery Co. Vv. 
Rowland, 17 Ga. A. 42, 86 SH 402. 
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tion whether an alleged shortage arose in transporta- 


tion of the goods.*® 


[§ 390] g. Waiver of Objections as to Quantity— 
Objections to the quantity of goods 
delivered may be waived by the buyer,®® as where he 
selects and invoices the goods himself,#® or fails to 
make timely objection,*! or objects to the delivery 
wholly on other grounds with knowledge of the dif- 
ference in quantity ;#2 but there will be no waiver 
if the buyer was ignorant of the deficiency.** 


(1) In General. 


Ida.—Anderson v. Council Lumber 
Co., 30 Ida. 464, 165 P 1124. 

J11.—Dickerson y. Sparks, 17 I11. 178. 

In'd.—Coates v. Huffine, 13 Ind. A. 
182, 41 NE 465. 

Kan.—Santa Paula Commercial Co. 
v. Parkhurst-Davis Mercantile Co., 86 
Kan, 328, 120 P 347. 


pen Tpeimee v. Thayer, 112 Mass. 
Ky.—Owensboro Wheel Co. Nic 


Trammell, 172 Ky. 564, 189 SW 702. 


Mich.—Keystone Coal, etc., Co. v. 
Forrest, 213 Mich. 76, 181 NW _ 3:0; 
Eovee v. Barker, 119 Mich. 157, 77 NW 
692. 

J:—Barkhorn v. Zinno, (Sup.) 


N. 
130 A 823. 


N. Y.—Warwick Knitting Mills v. 
Moses, 192 App. Div. 612, 183 NYS 
70; O’Sullivan v. New York Lumber 
Corp., 62 NYS 487 [rev 29 Misc. 604, 
61 NYS 493]. 


Pa.—Eastern Forge Co. v. Baizley, 
21 Pa. Super. 504; Howland Pulp Co. 
v. Jessup, etc., Paper Co., 21 Pa. Sup- 
er. 495. 


Tex.—Jackson vy. Seley-Cornforth 
Grain Co., (Civ. A.) 289 SW 164. 


Wash.—International Lumber Ex- 
port Co. v. M. Furuya Co., 121 Wash. 
350, 209 P 858. 


[a] “About.”—Where different con- 
clusions may fairly be drawn from 
the facts and circumstances in evi- 
dence, the question whether an order 
for “about” a certain quantity has 
been complied with is for the jury. 
Santa Paula Commercial Co. v. Park- 
hurst-Davis Mercantile Co., 86 Kan. 
328, 120 P 347. 

{[b] Determination of weight.— 
Where, in an action for the price of 
rags sold, the weight of which was 
disputed, evidence was conflicting as 
to the weight, and as to the mode of 
reaching it by the different witness- 
es, and the tests applied, the correct 
weight of the rags was for the jury. 
Sachse aN Helper, 163 Mich. 369, us 
NW 18 

[ec] OEE i deliveries.— Where 
there was evidence that the mine from 
which defendants received the coal 
they had agreed to deliver to plain- 
tiff had some arrangement with a 
mine across the river for the exchange 
of coal and the shipment from either 
mine to the customers of either, it 
was not error to submit to the jury 
whether the arrangement for 
change affected the quantity of coal 
which defendants distributed among 
their customers to the disadvantage 
of plaintiff under the prorating sys- 
tem. Boehme, etc., Co., v. Lorimer, 
221 Mich. 372, 191 NW 8. 


38. Jackson V3 Seley-Cornforth 
Grain Co., (Tex. Civ. A.) 289 SW 164. 


39. U. S.—Kalamazoo Ice, etc., Co. 
v. Gerber, 4 F. (2d) 235; Worcester 
Post Co. v. W. H. Parsons Co., 265 

Fed. 591 [aff 257 Fed. 774]; Lorraine 
wife. Co. v. Oshinsky, 182 Fed. 407 
rev on another ground, 187 Fed. 120, 
109 CCA 38]. 

Ala.—Craig v. Pierson Lumber Co., 


eX-, 
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some jurisdictions, however, it has been held that 


failure of the buyer to assign a defect in quantity 


In 


169 Ala. 548, 53 S 803. 


N. Y.—Corse v. Peck; 102 N. Y. 513; 
7 NE 810. 


Pa.—Scandinavia Belting Co. v. Ma- 
Can, Lui COmne Domb an Zod Ol eARO OT. 


R. I.—Providence Ice Co. v. Bower, 
44 R. 1. 178, 114 A 186. 


Va.—Fielding v. Robertson, 141 Va. 
123, 126 SE 231. 


Eng.—Frangopulo v. Lomas, 18 T. 
DaRe46i rev Dots. Rasy 


And see cases infra note 40 et seq. 


{a] Excessive tender held waived. 
—Frangopulo v. Lomas, 18 T. L. R. 
461 [rev 17 T. L. R. 437]. 


[b] Deficiency held waived.—(1) 
Where a contract for the sale of print 
paper provided for delivery of ap- 
proximately a stated quantity each 
month, and the buyer from month to 
month exercised what he deemed to 
be his rights in stating the quantity 
needed, in which conduct the seller 
acquiesced, the conduct of the par- 
ties amounted to construction of that 
term of the contract, and the buyer, 
by usually ordering less than such 
quantity, waived the remainder and 
could not, during the last month, re- 
quire delivery of the entire balance 
due. Worcester Post Co. v. W. H. 
Parsons. Co-265 Bed. -b9l, efafi 257 
Fed. 774]. (2) A buyer who had di- 
rected the seller to ship only the 
amount of goods, requested by third 
persons could not complain that the 
seller shipped less than the amount 
per day called for by the contract, 
where a third person called for less 
than such amount. Providence Ice 
Co. v. Bowen, 44 R. I. 1738, 114 A 186. 


[c] Under Uniform Sales Act (R. 
I. Gen. L. [1923] c 307 § 4), holding 
that, where the seller delivers a less 
quantity of good than contracted for, 
the buyer may reject them, and that, 
where a greater quantity is delivered 
than contracted for, the buyer may 
accept those included in the contract 
and reject the rest, or may reject the 
whole, and § 5, declaring that unless 
otherwise agreed, the buyer is not 
bound to accept delivery in install- 
ments, a buyer’s telegram refusing to 
take excess shipment of certain items 
of the order was not an agreement 
to accept an undershipment of other 
items, either as a complete perform- 
ance or as an installment, and did not 
waive the shortage. Burrows  v. 
Warren, 9B. (2d) 1. 


sie Hernandez v. Babcock, 13 La. 
5 d 
U. S.—Moore v. Mathieu, 13 F. 
(ay 747 [aff 4 F. (2d) 251). 
Cal.—Treis v. Berlin Dye Works, 
ete,, Co, tL Cali Al 4215 105 BP) 275. 


Hawaii.—Snow vy. Swan, 1 Hawaii 


Tex.—Freund v. Hanson’s Sons, 
(Tex. Civ. A.) 215 SW 151 (holding, 
however, that the evidence was in- 
sufficient to show failure to object). 


Va.—Fielding v. Robertson, 141 Va. 
123, 126 SH 231), 
W. Va.—Great Eastern Refining 


Corp. v. Shank, 99 W. Va. 101, 127 SH 
92/2: 


as a reason for rejection of the goods does not waive 
his right. to object on that ground.** 

Questions for jury. Whether there has been a 
waiver as to quantity,*® as by objecting on other 
grounds,*® or by unreasonable delay in complaining 
of the deficiency,** is a question for the jury where 
the facts are disputed. 

[§ 391] (2) By Acceptance or Payment of Price. 


[a] Rule applied.—The seller was 
in no default in not making good a 
deficiency of a quantity of cotton seed 
meal, of which he had no knowledge, 
and of which he received no informa- 
tion from the buyer until nearly a 
year after the arrival of the goods. 
Fielding v. Hobier (pon 140° Vay 123; 
126 SE 281. 


Effect of eepootenee see infra § 391. 


42. U. S.—Polson Logging Co. v. 
Neumeyer, 229 Fed. 705, 144 CCA 115. 


Cal—Hind vy. Oriental Products 
Cor, 195Cal.2655,. 230) ee 43S. 

Iowa.—Sutton v. Risser, 104 Iowa 
631, 74 NW 28. 

INGE Ys: 
mem [aff 50 Barb. 407]; Lowinson 


v.. Newman, 201 App. Div. 266, 194 
NYS 253; Knox v. Schoenthal, 13 NYS 
7. But see Hill v. Heller, 27 Hun 
CN. Y.) 416 (holding that the buyer’s 
refusal to accept delivery of part of 
the property because of an unfound- 
ed objection to such part would not 
entitle the seller to insist on the ac- 
ceptance of the property if the objec- 
SNe could be shown to be unfound- 
ed). 


Or.—Daniels v. Morris, 65 Or. 289, 
ISOS PT s97F 132 P95 8. 


[a] Rule applied.—Where the buy- 
er refused shipment of steel, claim- 
ing fraud and a lack of authority in 
its employee to order the steel, ob- 
jection made long afterward, just be- 
fore trial, based on excess in quan- 


tity, was too late. Polson Logging 
Cotes fern emee: 229 Fed. 705, 144 
CCA 1 

[b] reed held to show knowledge. 


—Knowledge by the buyer at the time 
of the sellers’ tender of Chinese pea- 
nuts by a delivery order that the in- 
voice accompanying it was improper- 
ly based on gross shipping weights, 
rather than net:landed weights, is in- 
enable where the bill of lading con- 
taining gross weights was twice in- 
Spected by the buyer’s representa- 
tives, and it had time to ascertain the 
correct amount. Hind vy. Oriental 
Products Co., 195 Cal. 655, 235 P 438. 


Waiver of ou ee one as to delivery 
generally see supra § 2 ‘ 


43. Cramer v. Eton DIG Nee 
638 mem [aff 64 Barb. 522]; Newbery 
v. Furnival, 56 N. Y. 638 mem; O’Don- 
ohue v. Leggett, 5 Silv. Sup. 601, 8 
INS, 42i6r afin 1345 INE Ya 40h op NE 
269]; Fielding v. Robertson, 141 Va. 
123; L126 SH 230. 


44, Frank Neckwear Co. v. White, 
29 Ga. A. 694, 116 SIX 855; Carters- 
ville Grocery Co. v. Rowland, 17 Ga. 
A. 42, 86 SE 402; Brunswig v. East 
Point Milling Co., 11 Ga. A. 9, 74 SE 
448; Perry v~ Mt. Hope. Iron Co., 26 
Rey Dy 8ii8,) yk) SANS Ge Prescottenve 
Powles, 113 Wash. 177, 193 P 680. 


45. Smith v. Wall, 12 Colo. 363, 
21 P 42; Cartersville Grocery Co. v. 
Rowland, 17 Ga. A. 42, 86 SH 402; 
Ellis v. Quanah Cotton Oil Co., (Tex. 
Civ. A.) 233 SW 861. 

46. Downer v. Thompson, 
(N. Y.) 208 [rev 2 Hill 137]. 

47. Warner-Godfrey Co. v. Shein- 
man, 27.3 Paw 05, 16 AV G7 1r 


6 Hill 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 391] 


Subject to the rules hereafter stated,*® objections 
based on the quantity delivered are waived if the 
buyer accepts the goods delivered with knowledge,*® 
or with the opportunity to acquire knowledge,°° that 
the quantity is not as stipulated, and fails to give the 
seller timely notice of such fact,®? or return the 
goods within a reasonable time.°? But acceptance of 
partial delivery accompanied by notice that the buy- 
er claims a return of the excess payment made is not 


a waiver of his right to a refund. 


tract is severable, the acceptance and use of a part 
of the goods does not waive a deficiency on the com- 
pletion of the contract,>+ but acceptance of partial 
delivery under an entire contract, or a contract by 
which the goods are due, in a single delivery is a 
waiver of full performance,®® so far as to render the 
buyer lable for the goods delivered,®® although it 
does not waive his claim for damages for nondelivery 
of the balance;°7 and the right to damages is not 
affected by a provision in the contract that the buyer 
‘shall be liable unless he notifies the seller of the de- 


ficiency within a reasonable time.®§ 


that a buyer who has deposited in escrow the amount 


48. 
seq. 

49. U. S.—Robertson v. 
270 Fed. 643. 


Ga.—Dannenberg Co. v. Hughes, 
30 Ga. A. 88, 116 SE 892; Coleman 
v. Kea, 12 Ga. A. 798, 78 SE 429. 


Ill.— Heath, etc., Mfg. Co. v. Na- 
tional Linseed Oil Co., 197 Ill. 632, 
GP IN BPS 26a 99) PsA 90). ybut 
see Norwood v. Maremont, etc., Co., 
182 Ill. A. 78 (holding that rule that 
buyer waives right to object to qual- 
ity, where he does not refuse to ac- 
cept the goods when delivered or does 
not return them within a reasonable 
time, does not apply to bind the buy- 
er as to the quantity). 

Kan.—Capper  v. Manufacturers’ 
Papen Go. 86) Kan. dbo, £20 P 519; 
Wood v. Dickerson, 34 Kan. 137, 
P2055 

Ky.—Riddle Coal Co. v. Bell, 
Ky. 509, 277 SW 808. .- 

Me.—Maxwell v. Brown, 39 Me. 98, 
63 AmD 605. 


See infra text and note 53 et 


Garvan, 


211 


Mass.—Chapman v. Briggs Iron 
Go,, 6 Gray 330. 

Mich.—Solomon v. Weiner, 188 
Mich. 114, 153 NW 1058. 

Nebr.—Crilly v. Ruyle, 87 Nebr. 


3867, 127 NW 251. 


N. Y.—Fitch v. Carpenter, 43 Barb. 
40. ' 
Okl.—Billingslea v. Whitelock, 112 
Okl. 192, 240 P 722. 

Wis.—Chicago Lock Co. v. Kirch- 
ner, 199 Wis. 30, 225 NW 185; Bar- 
ton v. Kane, 18 Wis. 262. 

[a] TIllustration.—The breach of 
a provision in a contract for the sale 
of ore, which required the seller to 
ship the ore in as near as possible 
equal weekly quantities, is waived by 
the acceptance of ore delivered in 
unequal quantities, without objection 
on that ground. Robertson vy. Gar- 
van, 270 Fed. 643. 

[b] Excessive delivery.— Where 
more goods are delivered and ac- 
cepted than the contract calls for, 
the buyer is liable for the excess. 
Coleman’ v. Kea, 12 Ga. A. 798, 78 
SE 429. 

[c] Effect of Uniform Sales Act. 
—Under Uniform Sales Act § 44 subd 
1 (N. Y. Personal Prop. L. § 125 subd 
1), providing that in case of a de- 
ficiency in the quantity of goods de- 
livered, if the buyer has used or dis- 
posed of the goods before he knows 
that the seller is not going to per- 
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damages. 


Where the con- 


breach. ®? 


It has been held 


form in full, he shall not be liable 
for more than the fair value to him 
of the goods so received, a buyer, 
by merely putting the goods on sale, 
without selling them, has not “used 


or disposed” of them within the 
meaning of the statute. Kirshman 
v. Crawford-Plummer Co., 165 App. 
Dive 259) lb 0s NYS 8860  eSeeaalso 
Dancey-Davis Press v. American 


Fashion Co., 120 Misc..157, 197 NYS 
844 (holding that a buyer who ac- 
cepts a partial delivery must pay the 
fair market value for the goods ac- 
cepted). 

50. Gamble v. Knott, 40 Ga. 199; 
Bogue v. Newcomb, 1 Thomps. & C. 
251 [aff 58 N. Y. 674]; Zuckerman 
v. American Table Water Co., 26 Pa. 
Dist.1-599% Ironside v. Vancouver 
Mach. Depot, Ltd., 20 B. C. 427. 


Acceptance as rendering buyer lia- 
ble for goods delivered in case of: 
Deficiency see supra § 373. 

Excess see supra § 375. 


51. Higbie v. Rogers, 63 N. J. Eq. 
368, 50 A 366 [rev on another ground 
(Ch.) 48 A 554]; Union Cotton Oil 
Mill v. Cold Press Oil Mill, 8 Tenn. 
Civ. A. 239; Linger v. Wilson, 73 W. 
Va. 669, 80 SE 1108. 


[a] For example, where the pur- 
chaser of a drug store does not call 
the attention of the seller to a de- 
ficiency in the number of bottles sold 
within a reasonable time, in order to 
allow the seller to verify such de- 
ficiency, the deficiency cannot be set 
up as a deduction from the purchase 
price in a suit to redeem from a pur- 
chase-money chattel mortgage. Hig- 
bie v. Rogers, 63 N. J. Eq. 368, 50 A 
366 [rev on another ground (Ch.) 48 
A 554]. 


52. Binner-Wells Co. v. J. P. 
Smith Shoe Co., 174 Ill. A. 261. 


538. Devaux v. Conolly, 8 C. B. 640, 
65 ECL 640, 137 Reprint 658. 


54. Hjorth v. Albert Lea Machin- 
ery Co., 142 Minn. 387, 172 NW _ 488; 
Catlin’ ve Tobias 26. 4Ne “Ye 20-74. 134 
AmD 183; Visscher v. Greenbank 
Alkali Cos, 11 Eun GN. -Y¥.)) 159); Mech- 
lowitz v. Krenik, 170 NYS 923. 


55. Georgia Cresoting Co. v. Mc- 
Intosh Land, ete., Co., 23 Ga. A. 561, 
99 SE 166; Morse v. Brackett, 98 
Mass. 205; Brady v. Cassidy, 145 N. 
Y. 17, 39 NE 814; Avery v. Wilson, 
Sil ANG Oe, SKIS Se Noalige ei Serb oe 
Mapper io2) | IN ey. 1550" [att sis IN ay. 
Super. 465, 43 HowPr 437]; Hall v. 
New Hartford Canning Co., 153 App. 
Div. 562, 188 NYS 866; Visscher vy. 


Conditional acceptance. 
delivery on condition that the balance will bring the 
quantity up to that required by the contract will not 
bind the buyer if there is a deficiency.*? 


Payment of price.°4 


[55 C.J.] 405 — 


of a draft for the purchase price does not, by accept- 
ing a part of the goods, render himself liable for the 
part not delivered,®® or preclude himself from re- 
covering that amount of the escrow representing the 
price of the undelivered part,®° even if he thereby 
relegates himself to an action against the seller for 
Where the seller, after partial delivery, 
refuses to deliver the balance, the acceptance of a 
partial delivery without objection does not waive the 
breach or estop the buyer from asserting a claim for 
damages therefor.°+ 
contract to furnish certain quantities at stated peri- 
ods fails to deliver the stipulated amounts, and the 
goods cannot be obtained elsewhere, the buyer, by 
continuing to accept deficient deliveries, does not 
waive his right to the full amount contracted for, or 
preclude himself from recovering damages for the 


So, where the seller under a 


An acceptance of part 


A buyer who gives his note 
Greenbank Alkali Co., 11 Hun (N. Y.) 


159; Swift v. Opdyke, 43 Barb. (N. 
Y.) 274; Weinberg v. Gash, 94 Misc. 
303,., 158 NYS 1793 =) Carpenter, evs 


Brainerd, 37 Vt. 145. 
56. See supra § 373. 


57. U. S.—U.S. v. Molloy, 144 Fed. 
32, (Di mC CAI 83,9 tile Hu LOA NIGuEt oo 
Saunders v. Short, 86 Fed. 225, 30 
CCA 462. 


Colo.—Cofield v. Clark, 2 Colo. 101. 


Ga.—Georgia Cresoting Co. v. Mc- 
Intosh Land, etc., Co., 23 Ga. A. 561, 
99 SE 166. 


Ill.—Richards v. Shaw, 67 Ill. 222; 
WwW. A. Davis Lumber Co. v. H2vG: 
Stone Lumber Co., 217 Ill. A. 244, 


ye a aoe v. Wagar, 26 Mich. 


N. Y.—Brady v. Cassidy, 145 N. 
Y. 171, 39 NE 814; Hall v. New Hart- 
ford Canning Co., 153 App. Div. 562, 
138 NYS 866; H. M. Goldstein Co. 
v. Royal Embroidery Works, 181 NYS 
763; Lakner v. Korn, 164 NYS 165. 


Tex.—Littlefield v. Clayton Bros., 
(Civ. A.) 194 SW 194 [rev on other 
grounds (Commn. A.) 244 SW 509]. 


Utah.—Avgikos v. Lowry, 54 Utah 
217, 179 PB 988. 


[a] Under Uniform Sales Act (N. 
Y. Personal Prop. L. § 130), provid- 
ing that, in the absence of any agree- 
ment to the contrary acceptance of 
goods shall not discharge the sell- 
er’s liability for breach of contract, 
etce., a buyer, accepting later deliv- 
eries by the seller to make up for 
prior shortages did not waive the 
right to recover damages for breach 


by short deliveries. Atwater v. 
Panama R. Co., 132 Mise. 704, 2380 
NYS 482. 

58. Beck v. Szymanowski, [1924] 


A.C, 43 laff 92). J. Ki B: 494, 119239 
1K. B. 457]. 


59. American Nat. Bank 
tional Bank of Commerce, 132 
490, 232 P 295. 


60. American Nat. Bank v. Na- 
tional Bank of Commerce, supra. 


v. Na- 
Wash. 


61. Carlin v. Biddison, 135 Md. 
458, 109 A 316. 

G2 SuMmIwalt) ce = Ctc. a Comme ve 
Knickerbocker Ice Co., 112 Md. 487, 
i Age» 63 

63. Duplanty v. Stokes, 103 Mich. 


630, 61 NW 1015, 


64. Generally see 
seq. 


infra § 501 et 


406 [55 C.J.] 


for the purchase price, with reasonable opportunity 
to discover a deficiency in the quantity delivered, 
On the other hand it has 
been held that mere payment of the price on partial 
delivery,®® under a contract contemplating payment 
from time to time as deliveries are made,®‘ does not 
waive the buyer’s right to a delivery of the balance or 
to damages for nondelivery. But it has been held 
that, where the buyer complains of a shortage before 
receiving a bill, and subsequently pays the bill, de- 
ducting the amount claimed as damages caused by 
the shortage, there is a waiver of a condition that all 
of the goods shall be delivered before payment of 
Where a purchase-money note has, be- 
fore maturity, passed to a bona fide holder, payment 
of the note by the buyer does not waive his right 
to damages for a deficiency in quantity.°® 


[§ 392] 11. Quality or Condition of Goods’°—a. 


waives the deficiency.®° 


the price.®® 


Quality Indefinite—(1) In General. 


absence of a definite agreement as to quality no par- 
ticular quality will be implied,’! and the seller is not 


65. Joyner  v. Reynolds’ Bros. 
ember. Co., 36 Ga. A. 694, 137 SE 


66. H. M. Goldstein Co. v. Royal 
Embroidery Works, 181 NYS 763. 


67. Malueg v. Hatten Lumber Co., 
140 Wis. 381, 122 NW 1057. 


68. Dancey-Davis Press v. Amer- 
ican Fashion Co., 120 Misc. 157, 197 
NYS 844 (per Guy, J.). 


69. Creighton v. Comstock, 27 Oh. 
St. 548. 


70. Cross references: 

Abatement of price for defect in qual- 
ity see supra § : 

Ascertainment of quality as prereq- 
uisite to transfer of title see infra § 
540. 

Defects in quality as ground for: 
Rescission see supra § 246. 
Set-off in action for price see infra 


SOM: 
Quality of goods delivered under 
sale to arrive see infra § 478. 


Warranties see infra §§ 716-747. 
71. U. S.—Moore v. Mathieu, 13 
F, (2d) 747 [aff 4 F. (2d) 251]. 
Mass.—Wilson v. Lawrence, 139 


Mass. 318, 1 NE 278. 


N. Y.—Gray v. Gannon, 6 Thomps. 
& C. 245. 

Okl.—Wallace v. Clark, 74 Okl. 208, 
209, 174 P 557, 21 ALR 361 [quot 
Cyc. 

Philippine.-—McCullough v. Aenlle, 
8 Philippine 285. 


Wis.—Ashland Lumber Co. v. De- 


ana Salt Co., 114 Wis. 66, 89 NW 
904. 

See Northern Mercantile Co. v. 
Schultz, 56 Wash. 393, 105 P 850 


(contract to sell cedar poles is not 
affected by the fact that some of 
the poles were cut from dead trees, 
which would only affect the price). 


[a] Rule applied.—(1) A contract 
to sell sugar produced in a certain 
locality, in the absence of warranty, 
is satisfied by tender of sugar meet- 
ing such description, regardless of 
its quality. Moore v. Mathieu, 13 F. 
Cay ete alatt 740 BC) 251 (2) 
So a purchase of all the tobacco 
owned by the seller at a _ specified 
price is a purchase by quantity, ir- 
respective of quality. McCullough 
y. Aenlle, 3 Philippine 285. 

72. Cal.mWaterman v. Morrell, 68 
Cay 2A OPEL. 

Ill.—Thompson v. Maxwell, 71 IIl. 
144. 


La.—Strahorn-Hutton-Evans Com- 
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bound to furnish 
cannot fulfill his 


potatoes must be 


tatoes.7§ 


usually grown in 
or to that date.*® 


Although in the 


mission Co. v. Red River Oil Co., 104[ 
La. 664, 29 S 265; Lanata v. O’Brien, 
13 La. Ann, 229. : 

Mo.—Brewington v. Mesker, 51 Mo. 
A. 348. ; 


Okl.—Wallace v. Clark, 74 Okl. 208, 


209,7 174." P° 557" 21) AER. 361° Lauot 
eye}. 
[a] Right to cull_—The right to 


buy at a stipulated price any part 
or the whole of certain refuse lumber 
does not include the right to cull and 
pick it over for the best pieces. Wa- 
rena v. Morrell, 68 Cal. 217, 9 P 


[b] Seller’s option.—If the seller 
is given the option of supplying arti- 
cles of any designated grades, the 
purchaser cannot complain that the 
grade selected was not the best. 
Evans v. Western Brass Mfg. Co., 118 
Mo. 548, 24 SW 175. 


73. Strahorn-Hutton-EHvans Com- 
mission Co. v. Red River Oil Co., 104 
La. 664, 29 S 265; Wallace v. Clark, 
74 Okl. 208, 209, 174 P 557, 21 ALR 
361 [quot Cyc]. 


74. U. S.—Mathieu.v. Moore, 4 F. 
(2d) 2505 [aft 13) Bae (2d)e (47. (cere 
tiorari den 273 U. mem, 47 


OS 
SCt 242 mem, 71, L. ed. 864 mem)]. 
Ga.—Van Winkle v. Wilkins, 81 Ga. 
98, 7 SE 644, 12 AmSR 299. 
Ill—Fuchs Mfg. Co. v. Kittredge, 
242 Ill. 88, 89 NE 723. 
La.—Lanata v. O’Brien, 
Ann, 229 


Me.—Warner v. Arctic Ice Co., 74 
Me. 475, 

N. Y.—Konitzky ‘v. Meyer, 49 N. 
Y. 571; Hamilton v. Ganyard, 2 Abb. 
Dec. 314, 3 Keyes 45, 31 HowPr 639 
note [aff 34 Barb. 204]. 


Okl.—Wallace v. Clark, 74 Okl. 208, 
209, 174 P 557, 21 ALR 361 [quot 
Cyc]. 

Kng.—Strongitharm v. North Lons- 
dale, Irony) ‘etes\(Co.n2t Dah RR, «36.0. 


[a] Tllustration.—A contract for 
sale of ‘native brown sugar,’’.to be 
shipped from Saigon, Indo-China, is 
fulfilled by the seller by the ship- 
ment of sugar of the kind ordinarily 
shipped from that port and of fair 
average quality. Mathieu v. Moore, 
4B. (2d). 251, 

[b] Goods of particular factory. 
—Where a manufacturer of goods, 
known in the market by numbers dis- 
tinguishing the _ different qualities, 
contracts to sell and deliver goods 
from his factory of certain numbers, 
in an action upon the contract it is 


1S elias 


the poorest quality,’* but must at least furnish ar- 
ticles of a fair average quality,’* and such as are 
merchantable,*® or fit for the use intended.’® 
contract for the sale of fruit is silent as to grades, 
recognized standard grades will be implied,’’ and 
where no standard of quality is fixed for a sale of 
“branded” potatoes f. 0. b. place of delivery, the 


the general locality of that place, as branded po- 
So, where a contract for the sale of cotton 
contemplates that the cotton shall be of the crop of 
a particular year gathered before a certain date, it 
will be presumed that the quality intended is that 
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goods of the best quality,*? yet he 
contract by furnishing articles of 


If a 


equal to those sold, at that time, in 


the neighborhood and gathered pri- 
The purchase of an article from a 


dealer implies that it shall be new, and not second- 
hand or the worse for wear,®® and if the goods are 
to be manufactured, sound material and good work- 
manship are required.®! 


While the mere fact that 


not material whether the goods de- 
livered are of equal or inferior quali- 
ty to those of corresponding num- 
bers manufactured at other factories, 
or whether they are or are not mer- 
chantable. If they are the numbers 
contracted for aS manufactured at 
the contractor’s factory, the contract 
is fulfilled. Beck v. Sheldon, 48 N. 
IMIS 60. 

[c] Quality of compounded arti- 
cles.—Where an order for two arti- 
cles mixed is given to a manufac- 
turer of such a mixture, without 
specifying the proportion of each ar- 
ticle, the manufacturer is empow- 
ered to compound the same in the 
usual manner in which the mixture is 
prepared for the market. Konitzky 
v. Meyer, 49 N. Y. 571. 


75. U. S.—Hottelet Co. v. Garden 
City Milling Co., 285 Fed. 693. 
Ala.—Puffer Mfg. Co. v. Alabama 


meee Quarries, 198 Ala. 68, 73 S 


Ill.—Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 NE 728. 

La.—Barrow v. Penick, 110 La. 572, 
34 S 691. 

Me.—Warner v. Arctic Ice Co., 74 
Me. 475. : 

Mo.—Yontz v. McVean, 202 Mo. A. 
377, 217 SW 1000; Lebrecht v. Mill- 
er, (A.) 192. SW 1050. 


N. Y.—Hamilton vy. Gannyard, 2 
Abb. Dec. 314, 3 Keyes 45, 31 HowPr 
6389 note [aff 384 Barb. 204]; Peck 
v. Armstrong, 38 Barb. 215; Howard 
v. Hoey, 23 Wend. 350, 35 AmD 572. 


Okl.—Wallace v. Clark, 74 Okl. 208, 
Cee] 174 P 557, 21 ALR 361 [quot 
ye]. 


Ren Minera ee v. Wells’, 19. Wis. 


4 


PT ShliekaNiaiooiie ss v. McLean, 2 Sask. L. 


Express requirement of merchant- 
ability see infra § 397. 


Implied warranties 
§ 723-728, 732. 


76. See infra § 393. 

77. Braufman v. Bender, 58 N. D. 
165, 225 NW 69. 

78. Miles v. Vermont Fruit Co., 
98 Vt. 1, 124 A 559. 

79. Smith v. Wilson Mercantile 
Cov, 6 Ala. Al 171, 60, S484: 

80. Grieb v. Cole, 
Oe ANIW? ibibo aL Am SIR to8ee 


81. United States Aluminum Co, 
v. Armac Motor Co., 163 Ill. A. 194. 


see infra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


60 Mich. 397,. 


§§ 392-394] 


the value of the goods is not equal to the price paid 
is immaterial,*? it has been held that a buyer who 
agrees to pay a sound price for an article is entitled 
to a sound article,** and that, if a buyer inquires the 
price of goods of the best quality, and, on being given 
quotations which did not specify the quality, orders 
the goods, the sale is of the best quality of that. class 
of goods.s* A sale of goods “with all faults” covers 
such defects in quality as are not inconsistent with 
the identity of the goods as described.**® 


[§ 393] (2) Fitness for Use Intended.2* Gen- 
erally, to constitute a good delivery and bind the 
buyer to accept the goods, they must be fit for the 
purpose which the seller knows is intended,®’? and 
the fact that the goods were not to be of the best 
quality does not change the rule.88 So it has been 
held that, even where goods delivered answer to the 
description in the contract, the buyer may reject 
them if they are totally unfit for the intended use.*® 
The buyer is not released, however, because the goods 
are unfit for the purpose for which they were intend- 
ed if the quality is specified and the goods correspond 
to such specification,®® or if they were selected by 
the buyer himself,®! or manufactured according to 
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his design.°?. On the other hand the fact that the 
buyer selected the type of machine that he considered 
adapted for his purpose, and did not rely on the sell- 
er’s judgment that the particular machine would 
accomplish such purpose, will not render him lable 
for the price if the machine selected was mechan- 
ically imperfect and did not come up to the standard 
of its class.°% An order for a secondhand article 
using the words, “as is,” will not necessarily preclude 
the buyer from recovering payments made on an 
article absolutely incapable of performing its usual 
and customary functions.°* 


Buyer not bound to alter conditions: Where the 
goods prove unfit for the intended use, the buyer is 
not bound to install apparatus that will permit the 
goods to be used as intended.®°® 


[§ 394] b. Quality or Condition Specified—(1) In 
General. If there is a specific agreement as to qual- 
ity no additional condition will be implied,®® or read 
into the contract by construction,®’ although govern- 
mental regulations as to quality, existing at the time 
the contract was made, are impliedly a part there- 
of.°8 So, where the quality of the goods is designat- 
ed in general terms, a delivery of goods within that 


82. Cal.—Sanborn vy. Cunningham, 
33 P 894. 
Ga.—Leonard v. Peeples, 30 Ga. 


61. 


Ind.—Sohn v. Jervis, 101 Ind. 578, 
1 NE 73 


iiss Wier v. Coburn, 11 Metc. 
559, 45 AmD 230. 

N. Y.—WNicholson v. 
NYS 567. 

Okl.—Wallace v. Clark, 74 Okl. 208, 
209% 174 P1557.) 21 ALR 3361 /Lquot 
Cyc] 

Pa.—Shirley v. Keagy, 126 Pa. 282, 
17 A 607. 


Vt.—Wallace v. Stone, 38 Vt. 607. 


83. Hudson Co. v. Godchaux Co., 
166 La. 912, 118, S 81;. Bigman_v. 
Lorio, 135 La. 285, 65 S 266; ‘'Meraux 
v. Kenilworth Sugar Co., 135 La. 39, 
64 S 974; Barrow v. Penick, 110 La. 
Sige Caw Ook. 

84. Philadelphia Whiting Co. v. 
Detroit White Lead Works, 58 Mich. 
29, 24 NW 881. 


Paston, 11 


85. Whitney v. Boardman, 118 
Mass. 242. 
86. Implied warranties see infra 


§§ 719-721. 


87. Ala.—Puffer Mfg. Co. v. Ala- 
bama Marble Quarries, 198 Ala. 68, 
738 S 415. 


Del.—Delaware Engineering Co. Vv. 
Pusey, etc., Co., 31 Del. 168, 112-A 
371. 

Tll.— Moorman Co. v. Wilson, 
Ill. A. 104. 

Iowa.—Redhead v. Wyoming Cattle 
Inv. Co., 126 Iowa 410, 102 NW 144. 


La.—Lobdell v. Parker, 3 La./ 328; 
Bishop v. Martino, 9 La. A. 359, 120 
S2p1'7. 

Mass.—M. K. Smith Corp. v. El- 
lis, 257 Mass. 269, 153 NE 548. 

N. Y.—Piel v. National Cooperage 
Co., 85 App. Div. 613, 82 NYS 1031. 

Porto Rico.—Booth Packing Co. v. 
Sobrino, 34 Porto Rico 14. 

S. C.—Daniel Pratt Gin Co. v. Tim- 
merman, 62 S. C. 437, 40 SH 941. 

Tenn.—Gregson v. New Soddy Coal 
Co.,;: (Ch. A.) 54 SW 113. 

Eng.—Strongitharm v. North Lons- 
dale Iron, etc., Co., 21 T. L. R. 357, 

N. B.—Dalling — v. Estabrooks, 
[1925] 3 DomLR 1129. 

Newfoundl.—Spencer v. Newfound- 


209 


land Clothing Co., 9 Newfoundl. 505. 

[a] “Where machinery purchased 
for particular use is so defective in 
design or construction, or both, as to 
be incapable of rendering the service 
contemplated by the contract, the ob- 
ligation rests upon the vendor to as- 
certain the nature of the defects and 
cure them.”’ Woodward-Wight v: En- 
gel Land, etc., Co., 123 La. 10938, 49 S 
719 [quot Bishop v. Martino, 9 La. A. 
359, 360;-120:S 517]. 

[b] What is fitness.—(1) Where 
an order for a book provided for the 
attachment of a calendar on the out- 
side cover, but did not specify how 
it was to be placed, the fact that the 


calendar was placed upside down was: 


no ground for refusal to accept the 
book, there being nothing to show that 
plaintiff’s contention that that was 
the proper way to place it, consider- 
ing the nature and use of the book, 
was not correct. Standard Adv. Co. 
v. Gutman, 33 Misc. 759, 67 NYS 849. 
(2) Where a tank was to be manufac- 
tured for storing cider, the seller, 
having furnished a tank which leaked, 
did not comply with the contract, and 
the buyer was not liable for labor 
and materials furnished. M. K. Smith 
Corp. v. Ellis, 257 Mass. 269, 153 NE 
548. 

{c] Food unfit for human con- 
sumption.—Booth Packing Co. v. So- 
brino, 34 Porto Rico 14. 

88. Lathrop v. Hickson, 67 Ga. 445. 

89. Dalling v. Estabrooks, [1925] 
3 DomLR 1129. 

90. Chicago v. Greer, 9 Wall. (U. 
S.) 726, 19 L. ed. 769; Scott v. McDon- 
ald, 88 Ga. 28, 9 SE 770; Horner v. 
Parkhurst (i sides, Wis CAL L027. 


91. Barnes y. Stacy, 79 Wis. 55, 48 
NW 53. 
92. Provenzano v. Thayer Mfg. Co., 


9 Daly (N. Y.) 90; McInnes v. Ritten- 
house, (Pa.) 16 A 818. 


93. Morton Electric Co. v. Schramm, 
(Mo. A.) 277 SW 368. 

94. Savage v. Z. S. Vertner Motor 
Salesanr CO. Soca.) Dist... & Co. woo 
(where such words appeared in a con- 
tract for sale of a motor car, in con- 
nection with the price, did not refer 
specifically to the car, and were not 
attached to any description thereof). 


95. Heron v. Davis, 16 N. Y. Super. 
336. 
[a] Illustration.—Where coal was 


sold for use on steamships and proved 


to be unsuitable, being too hard to 
burn without the aid of blowers, the 
buyer was not obliged to put blowers 
on the steamships to adapt them to 
burn hard coal. Heron v. Davis, 16 
N. Y. Super. 336. 


96. Ark.—Rose y. Maas, 147 Ark. 
275, 227 SW 386. 


Ill.—American Metal Co. v. U. S. 
Reduction Co., 205 Ill. A. 492; Gregg 
v. Wooliscroft, 52 Ill. A. 214. 


Ky.—Davis v. Allen, 77 SW 1125, 25 
KyL 1424. 


Mich.—Baird  v. Grand Rapids 
School Furniture Co., 98 Mich. 457, 57 
NW 729. 


N. Y.—Atlanta Mach. Works Vv. 
Pr ge beck 174 App. Div. 65, 160 NYS 


Tex.—Forke v. E. C. Meacham Arms 
€o;, 19° SWwit550- 


[a] Illustrations. —(1) Under a 
contract for “cool and sweet oats,” 
the oats need not meet the require- 
ments of any grade. It is only neces- 
sary that they arrive at their desti- 
nation “cool and sweet.” Gregg v. 
Wooliscroft, 52 Ill. A. 214. (2) De- 
fendant, who contracted with plaintiff 
to furnish steel castings of certain 
tensile strength without knowledge 
that they were to be used in making 
ammunition hoists for the govern- 
ment, was not required to furnish 
castings which would pass govern- 
ment inspection under a_ contract 
which plaintiff had with the govern- 
ment. Atlanta Mach. Works v. Felt- 
Laan 174 App. Div. 65, 160 NYS 


{b] Method of packing.—Where a 
special bullet manufactured for a fire- 
arms company was packed in a blue 
or buff box, as furnished by the mak- 
er or the company, respectively, a 
dealer accustomed only to the buff box 
cannot refuse to accept such bullets, 
furnished in compliance with his or- 
der by a jobber, because they were 
packed in blue boxes bearing the name 
of the maker, with which he was not 
familiar. Forke v. E. C. Meacham 
Arms (Col; (Tex.)« 19S W 4550: 


97. City, etc., R. Co. v. Basshor, 82 
Mad. 397, 83 A 6385; Trotter v. Heck- 
scher, 42 N. J. Eq. 251, 7 A 353; Amer- 
ican Potato Co. v. Jenette Bros. Co., 
172 N. C. 1, 89 SE 791; Taylor v. Dal- 
ton, 3 F. & F. 263, 176 Reprint 119. 

98. Anchor Serum Co. v. Rea, 
(Mo.) 82 SW (2d) 587. 
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description is sufficient and the buyer has no right to 
demand goods of a particular make.?® 
secondhand machinery is knowingly purchased, a 
provision that it shall be first-class means only that 
the machinery shall be in a first-class condition as 
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And where 


secondhand machinery,! but if goods of a particu- 


99. Page v. Proctor, 5 Ont. 238. 


1. Yellow Jacket Min. Co. v. Tegar- 
den, 104 Ark. 573, 149 SW 518. 


wa, Peck v.. Nixon, 47 Ida. 675, 277 
BP) 1112, -1113 [eit Cyc]; McDonald v. 
Gardner, 56 Wis. 35, 13 NW 689. 


3. Eastern Ice Co. v. King, 86 Va. 
97,9 SE 506. 


4. U. S.—McGowan vy. American 
Pressed Tan Bark Co., 121 U. S. 575, 
fOSCUAsL5; 30) tu. ed. 10275 U.S. Sugar 
Refinery v. Providence Steam, etc., 
Pipe Co., 62 Fed. 375, 10 CCA 422. 


Ala.—Carrico v. J. E. Duval Print- 
merCo., 219) Ala. 65, 1205S 59. 


Ariz.m—McFadden y. Shanley, 16 
Ariz, or, 147 Pa732. 


Ark.—Huddleston v. Bernstein, 148 
Ark. 1, 228 SW 385. 


Cal.—Rosenberg v. Moore, 194 Cal. 
392, 229 P 34; Johnson-Locke Mercan- 
tile Co, v. Howard, 65 P-953; Brand- 
enstein v. Jackling, 99 Cal. A. 438, 278 
P 880; Farmers’ Warehouse Co. v. 
Pierce-Ingram-Abbott Co., 34 Cal. A. 
174, 167 P 188; Ross v. Frank, 13 Cal. 
ALTS8; LOS P1025. 


Conn.—Moline Jewelry Co. v. Din- 
nan, 81 Conn. 111, 70 A 634, 17 LRA 
NS 1119 


Gaeshinesin Lumber Co. v. Keeter, 


167 Ga. 231, 145 SE 68; Standard 
Growers’ Exch. v. Harris, 159 Ga. 173, 
124 SE 884. 


Ida.—Peck v. Nixon, 47 Ida. 675, 277 
Peat: 


I1l.—Architectural Tile Co. v. Spiro, 
207 Ill. A. 167; American Metal Co. v. 
U. S. Reduction Co., 205 Til. A. 492; 
Jones v. Renault Selling Branch, 204 
Ill. A. 422. 


Ind.—Ricketts v. Hays, 13 Ind. 181; 
Gandy v. Seymour Slack Stave Co., 
50 Ind. A. 72, 90 NE 915. 


Iowa.—Crouch v. National Live- 
stock Remedy Co., 205 Iowa 51, 217 
NW 557; Shenandoah First Nat. Bank 
v. Cook, 171 Iowa 41, 153 NW 169: 
Inman Mfg. Co. v. American Cereal 
Co., 124 Iowa 737, 100 NW 860; Prior 
v. Schmeiser, 100 Iowa 299, 69 NW 
525; Loftus v. Riley, 83 Iowa 503, 50 
NW 17. 


Ky.—Munford v. Kevil, 109 Ky. 246, 
58 SW 703, 22 psy Ha0i Fogg Wis Rodg- 
ers, 84 Ky. 558, 2 SW 248, 8 KyL 504. 


La.—Lyons Milling Co. v. Cusima- 
no, 161 La. 198, 108 S 414 [annulling 
judgment 4 La. A. 131]. 


Me.—Smith, Fitzmaurice Co. v. Har- 
ris, 126 Me. 308, 138 A 389. 


Md.—City, etc., R. Co. v. Basshor, 
82 Md. 397, 33 A 635. 


Mass.—DePasquale v. Bradlee, etc., 
Co., 258 Mass. 483, 156 NE 37; West 
Ind Mfg. Co. v. P. R. Warren Co., 198 
Mass. 320, 84 NE 488. 

Mich.—Cheboygan Paper Co. vy. 
Bichberg, 184 Mich. 30, 150 NW 312; 
American Hoist, etc., Co. v. Johnson, 
114 Mich. 172, 72 NW 154; Wood 
Mowing, etc., Mach. Co. v. Gaertner, 


63 Mich. 520, 30 NW 106; Howard v. 
Bellows, 49 Mich. 620, 14 NW 570: 
Grant v. Merchants’, etc., Bank, 35 


Mich. 515. 
Minn.—Vassau_ Vv. 
Minn. 167, 81 NW 829 


Mo.—L. Cohen Grocer Co. v. Diehm 
Grocer Co., 232 SW 209. 

Mont.—Olsen v. Port Huron Live 
Stock Assoc., 18 Mont. 392, 45 P 549, 


Campbell, 79 


33 LRA 557. 


Nebr.—Bryant v. Thesing, 46 Nebr. 
244, 64 NW 967. 


N. H.—Tamkin v. Nelson-Dowling 
Coal Co., 82 N. H. 96, 130 A 26. 


N. J.—Koch v. Bamford Bros. Silk 
Michi onGOuINein la 252, soo Acre ls 


N. Y.—Waeber v. Talbot, 167 N. Y. 
48, 60 NE 288, 82 AmSR 112 [aff 43 
App. Div. 180, 59 NYS 396]; Carle- 
ton v. Lombard, [49 N.Y. 601 mem, 
44 NE 1121; Dutchess Co. v. Hard- 
ing, 49 N. Y. 321; Brown v. Lo Gras- 
so, 203. App. Div. 50, 196 NYS. 349; 
Motley Green v. Elmenhorst, 142 App. 
Div. 8380, 127 NYS 625; Thompson v. 
Chatham Waterworks Co., 51 App. 
Div. 621, 64 NYS 340; Hecla Tron 
Works v. Milliken, 48 App. Div. 574, 
62 NYS 959; Wegenaar v. Dechow, 
33. App. Div. 13, 53 NYS 240; Baylis 
v. Weibezahl, 42 Misc. 178, 85 NYS 
355; Mackintosh v. Hawley, 13 NYSt 
434, 

N. ING CG: 
330, ist SH 141; American Potato Co. 
v. Jenette Bros., 12 Ni Cen lions 9 3S Ky 
ESM Ue, 


Oh.—Bellaire Stove Co. v. Midiand 
Steel Co., 66 Oh. St. 1, 63 NE 587. 


Okl.—Hurley Gasoline Co. v. John- 
son Oil Refining Co., 118 Okl. 26, 246 
P 438; W. T. Ferguson Lumber Co. 
v. Hiawatha Lumber Co., 105 Okl. 
193, 232 P 67; Bower Venus Grain 
Co. v. Norman Milling, etc., Co., 86 
Okl. 152, 207 P 297; Emerson-Brant- 
ingham Implement Co. v. Ware, 71 
Okl. 19, 174 P 1066. 


Or.—De Armond v. Fenwick, 127 
Or. 509, 272 P 893; Stanfield v. Arn- 
wine, 102 Or. 289, 202 P 559; Naftzger 
v. Hennaman, 94 Or. 109, 185 P 233. 

Pa.—Operators Fuel Agency v. 
Eastern Fuel Co., 83 Pa. Super. 598. 

S. C.—Southern Coal Co. v. Rice, 
122 S. C. 484, 115 SE 815. 
sg renn —Trige v. Hally, 4 Humphr. 


Tex.—Flatow, Riley v. Roy Camp- 
bell Co., (Commn. A.) 280 SW 517 
[rev on other grounds (Civ. A.) 270 
SW 883]; Holman Bros. v. Cusenbary, 
(Civ. A.) 225 SW 65; Pruitt Commn. 
Com Va Ee ruiit) Dispatch Co: iCClven Aw) 
129 SW 1150. 


Vt.—Viall v. Hubbard, 87 Vt. 114. 


Wash.—Discount Corp. v. Philip- 
pine Mfg. Co., 150 Wash. 274, 272 P 
970. 


W. Va.—Buffalo Collieries Co. v. 
Indian Run Coal Co., 73 W. Va. 665, 


81 SE 1055. 

Wis.—Garton Toy Co. v. Buswell 
Lumber, etc., Co., 150 Wis. 841, 136 
NW 147; Hoffman v. King, 58 Wis. 


314, 17 NW 136. 
Fng.—Lucas v. Bristow, E. B. & EB. 
907, 96 BCL 907, 120 Reprint 747. 
Can.—Bigelow v. Graham, 48 Can. 


SoC. ebi2 dis app. 46 MNase bho): 
May v. MacDougall, 18 Can. S. C. 700; 


Thompson vy. Dyment, SSCA Pe 
303. 
Alta.—Lee v. Chapin Co., Ltd., 9 


Alta. L. 74, 82 [cit Cyc]. 

Man.—Wentworth Orchard Co. v. 
Merchants Cons., Ltd., 68 DomLR 
227, [1922], 1 WestWkly 291. 

N. S.—Brownlie v. Sydney Cement 
Cone bu INES Oe 

Ont.—Randall_ v. 
Co. Letd443 Ontada. 


Sawyer-Massey 
602; Thames 


For later cases, developments anid changes in the law see Annotations, 


[§ 394 


lar quality are contracted for, it is not sufficient that 
the goods delivered are merchantable,” and an agree- 
ment for the best quality is not complied with by 
furnishing goods of an average quality.® 
ment as to the quality or condition of the goods,* in- 


The agree- 


Canning Co. v. Eckardt, 34 Ont. L. 
72, 8 OntWN 395; Mooers v. Gooder- 
ham, 14 Ont. 451. 
Sask.—Gray-Campbell Vv. Coe, 
[1925] 2 DomLR 622; Haug, etc., Co. 
v. Baade, 7 Sask. L. 47; Bannerman 


v. Harlow, 1 Sask. L. 301. 


[a] Substantial compliance.—(1) 
If the goods delivered or tendered are 
substantially of the quality contract- 
ed for, there is no breach of contract. 
Sung Ping Sung v. Robert Dollar Co., 
4 Mill. Rev. (U. S.) 450; Pennsylvania 
Rubber Co. v. Detroit Shipbuilding 
Co., 186 Mich. 305, 152 NW 1071; 
Thomas v. Gage, 156 N. Y. 6L25° 51 NE 
307; -Naftzger v. Henneman, 94 Or. 
109, 185 P 233; Richardson v. Herbert, 
(Tex: Civ. AS 135. SW. 629%: —Pruate 
Commn:,;:Co: vocFruit. Dispatch? Co;, 
(Tex. Civa As) wol29) = Sie > Of PDT ss 
count Corp. v. Philippine Mfg. Co., 
150 Wash. 274, 272 P 970; Harrild v. 
Spokane School Dist., 112 Wash. 266, 
192 P 1,19 ALR 811; Hennig v. Iron 
Ridge Canning Co., 186 Wis. 499, 202 
NW 466; Lee v. Chapin Co., 9 Alta 
L. 74... (2) An agreement to deliver a 
lumber stacker ‘‘like’’ one in opera- 
tion by a third party was complied 
with if the stacker delivered was in 
substantially all respects the same as, 
or Similar to, or would do the same 
work as, the other stacker, a differ- 
ence in a small bolt, lever, rope, or 
pulley not being a material ‘difference 
in the construction of the machine. 
Vinegar Bend Lumber Co. v. Soule 
Steam Feed Works, 182 Ala. 146, 62 
S 279. (8) A seller’s violation of a 
buyer’s instructions to pick olives in 
boxes or pails did not defeat recovery 
for sound olives. Sterrett v. Curtis 
Corp:, “206 Cake 960%, 2a se 1 Goce Gs) 
Where a seller could not fill an order 
for dress goods of a particular grade, 
but offered another which coud be 
distinguished from the goods ordered 
only by an examination under a mag- 
nifying glass, and the difference was 
slightly in favor of the grade offered, 
the buyer, a skirt manufacturer, was 
not justified in rejecting it. Lande v. 
Hyde, 66 Misc. 259, 121 NYS 258. (5) 
Where a contract for ‘scrap’? was to 
be free from stove plate, sheet iron, 
and cinders, and the merchandise was 
not intended for a particular desig- 
nated purpose, but only for resale, 
the presence of a trifling amount of 
the excluded matter will not warrant 
the buyer in refusing. Rich v. Mas- 
kovitz, 16 Oh. Cir. Ct. N. S. 461. (6) 
Where defendant contracted for a 
headstone of “blue Rutland marble,” 
a “whitish streak,’ which was nat- 


ural and would disappear after ex-. 


posure to the air, and in no way im- 
paired the durability and value of 
the stone, was not a material defect. 
Lyndon Granite Co. v. Farrar, 53 Vt. 
585. (7) A contract to furnish “nut 
and slack” coal at a stipulated price, 
partly fulfilled, is substantially com- 
plied with by later furnishing washed 
“nut and slack” from the same mine, 
containing more heat units per ton 
than unwashed coal. Buffalo Collier- 
ies Co. v. Indian Run Coal Co., 73 W. 
Va. 665, 81 SE 1055. 


[b] Healthy animals.—Ewe sheep 
which are pregnant in October and 
November are not in an unhealthy 
condition, within a contract of sale of 
ewes which requires them to be “in 
healthy condition at time of deéliv- 
ery.” Olson v. Port Huron: Live 
Stock Assoc., 18 Mont. 392, 45 P 549, 
83> RA bbe. 


Saud eis 


same title and section number, 
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[ec] Mistake in advertising matter. 
—An error in the name of a town and 
the population thereof in statistics 
printed on the back of certain adver- 
tising maps was immaterial, and in- 

’ sufficient to enable defendant success- 
fully to resist payment of the price, 
where the contract was otherwise suf- 
ficiently complied with. Kenyon 
Printing, etc., Co. v. Crosby, 105 Ark. 
258, 150 SW 567. 


{d] Compliance with certain tests. 
—If the machine is to show a certain 
capacity or durability when submit- 
ted to specific tests, the fact that it 
withstood such test at the hands of 
an Official inspector is_ sufficient. 
Mussinan v. New York Steam Co., 42 
App. Div. 625, 58 NYS 1009. 


[e] Material defects.—(1) The 
Seller of a radio on condition that 
it would receive out-of-town stations 
cannot recover therefor on its fail- 
ure to meet the condition. Diamond 
Music Co. v. Lamazou, 6 La. A. 765; 
Radio Shoppe v. Bernard, 6 La. A. 
747. (2) Where plaintiff purchased 
beef cattle, he cannot be compelled 
to receive cattle not ready for imme- 
diate butchering. McFadden v. Shan- 
levaleL Gre Ariat: Gal eld s07.3 Doe \COe cA 
buyer of an English edition of a 
literary work need not accept an 
American reprint. Birdsall v. Coon, 
157) Mo: A, 439, 139. Siw .243..- (4) 
Where tobacco sold is not grown in 
the locality specified, there is a 
breach of contract. Bach v. Levy, 
LO Ney. 511).5 NEV 38454 (5) Where 
plaintiff was to furnish a monument 
of ‘good white marble,’ and the ma- 
terial was of that description, but 
had a discoloration on it occasioned 
by accident, and which by lapse of 
time and exposure to the air would 
disappear, the discoloration was a 
material defect, and defendant was 
fully justified in refusing to accept 
the monument. Viall v. Hubbard, 37 
Vt. 114. 

[f] Choice quality.—An _ allega- 
tion of a tender of hops of an aver- 
age of the best product of a crop 
produced upon certain premises, and 
that defendants exerted their utmost 
to produce a crop “of choice quality, 
in sound condition, of good color, 
and fully matured,’ does not show a 
compliance with a contract to deliv- 
er, absolutely, hops of that quality 
and condition, to be produced upon 
such premises. Lilienthal v. McCor- 
mick, 86 Fed. 100. 


[g] “Successful operation” of en- 
gine.—Where a contract provided 
that defendant was to sell a pump- 
ing engine and a pump jack, and to 
erect the ‘‘machine,’ and_ plaintiff 
was to pay when the machine was 
“in successful operation,” defend- 
ant’s contract was not complete un- 
til that result had been brought 
about, and that only is “successful” 
which terminates in the accomplish- 
ment of what is wished or intended; 
hence the engine was not being “suc- 
cessfully operated” where it caused 
the pump to make a certain number 
of strokes per minute, without regard 
to the effect thereof to damage con- 
nections with the well. Moore v. 
Otto Gas Engine Works, 136 App. 
Div. 713, 121 NYS 6381 [aff 204 N. 
Y. 646 mem, 97 NE 1109 mem]. 


[hb] Sale-of pedigreed stock; cer- 
tificate of registration.—Where a 
breeder of cattle sold four bull calves 
for exportation and sale in Japan, 
and agreed to furnish certificates of 
registration, his failure to furnish 
such certificates was a breach of the 
contract. . Yamaoka v. Kloeber, 71 
Wash. 598, 129 P 387, 74 Wash. 697, 
133) P1037. 

[i] Gabelsx—Where a buyer or- 
dered jams designated as “Strawberry 
and Apple” and “Raspberry and Ap- 
ple,’ and the seller delivered goods 
labeled “Apple and Strawberry” and 
“Apple and Raspberry,” there was a 


/ 
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breach of contract by the seller, es- 
pecially in view of the food law un- 


der which the fruit first named on 
the label must be that which is 
presented in the largest amount. 


Wentworth Orchard Co. v. Merchants 
Cons., Ltd., (Man.) 68 DomLR 227, 
[1922] 1 WestWkly 291. 


{[j] Walue.—A buyer cannot be re- 
quired to accept goods of substantial- 
ly different value from those ordered 
by him. Huddleston vy. Bernstein, 
148 Ark. 1, 228 SW 385. 


[k] Part of goods defective.—A 
contract of sale of twenty-five cars 
of “number one hay” at a certain 
amount per ton, to be shipped, with 
provision that, if any part of it did 
not grade No. 1, the buyer was to 
have the privilege of having any part 
or all of the twenty-five cars graded, 
and fixing a price for other grades, 
does not allow of delivery of any 
kind of hay, but requires that the 
great bulk of it be No. 1, so that 
there is not a sufficient performance, 
more than half the hay tendered not 
being of that grade. Bloomingdale v. 
Hewitt, 40 App. Div. 208, NYS 
9 faff 170 N. °Y. 568° mem,. 62 NE 
1094 mem]. 


[1] Substitution.—A contract for 
the sale and purchase of “gum 
tragacanth powdered,’ which is a 


distinct description of a particular 
article according to a known mer- 
cantile classification, is a contract 
for goods of the particular kind, and 
the designation is a condition going 
to the essence of the contract, and 
delivery of a substitute is a breach 
of contract. Ungerer v. Louis Maull 
Cheese, ete., Co., 155 Mo. A. 95, .134 
Swe56. 


[m] Goods of different qualities. 
—Where the contract calls for a de- 
livery of goods of two qualities in 
the proportion of three to two, a de- 
livery in which the inferior quality 
exceeds two fifths is not a good de- 


livery. McArdle v. Atha, 29 Hun (N. 
YE) LBs 

[n] Average quality.—(1) Where 
it is provided in a contract that a 


bunch of cattle of average quality 
shall be tendered between a maxi- 
mum and minimum condition, at 
least more than one fourth should 
be above the minimum grade to com- 
ply with the terms of the contract. 
Vassau v. Campbell, 79 Minn. 167, 81 
NW 829. (2) A contract to sell lum- 
ber “to be of fair average quality 
with the six cars heretofore ship- 
ped,’’ such cars having contained five 
different qualities of lumber, does not 
require a delivery of lumber of the 
different qualities in the same rela- 
tive proportion, but a delivery of a 
fair average is sufficient. Butterfield 
v. Herren, 80 Wis. 240, 49 NW 826. 
(3) On a sale of pitch pine timber 
from Savannah “of fair average qual- 
ity,” where it appears that there are 
several qualities of such timber, that 
produced in Central America being of 
better quality than that from Savan- 
nah, there is a sufficient performance 
by a delivery of a fair average of 
Savannah pitch pine timber. Jones 
v. Clarke, 2 H. & N. 725, 157 Reprint 
299. 

[o] Conformity to goods previ- 
ously made or inspected.—(1) Where 
the contract recited that goods to 
be manufactured should be “Same as 
last” made for the purchaser, the con- 
tract only bound the seller to furnish 
goods of the quality of the lot last 


furnished, and did not oblige it to 
furnish goods that were perfect 
(Koch v. Bamford Bros. Silk Mfg. 


Corn OWN Ie ba Zoe, Sowa 71), EC) 
or that were of the same size as 
those made under prior contract 
(Smith v. Gray, 56 Ill. 419). (3) A 
provision in a contract for the sale 
of rails that they shall be “same as 
was inspected’? means that all rails 
tendered or delivered shall be equal- 


—— 
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ly as good as those which had been 


inspected. Fishel v. Goldstein, 16 
OInNCit, CE Nes 9)435) Ob: Our aers 
156. (4) Where caustic potash 


“nought to sample’ was sold and de- 
livered, and the buyer ordered a sec- 
ond load of the same formula and 
quality, the order measured the sell- 
er’s obligation, and delivery of such 
potash as was delivered in the first 
load was a performance of his con- 


tract. General Supply Co. Vv. 
Fournier, 94 Conn. 161, 108 A 536. 
[p] Construction of contract.— 


(1) Where defendant’s agent on be- 
ing solicited for a coal order, and 
being asked by plaintiff’s salesman 
what he would pay, stated he had 
been buying “Indiana egg, double 
screened coal, absolutely clean, for 
$1.75,” and, after a telephone con- 
versation with plaintiff’s office, the 
salesman stated to defendant’s agent, 
“We will put it in here for $1.75,” 
an order given for “Indiana egg 
coal,” pursuant to such negotiations, . 
requires defendant to furnish double 
screened coal. Indiana Fuel Supply 
Co. v. Indianapolis Basket Co., 41 
Ind. A. 658, 84 NE 776. (2) The pro- 
vision of a contract for the sale of 
a crop of olives, that oil olives were 
to be “picked when ripe enough to 
yield an average amount of oil,” re- 
fers only to the time of picking, and 
does not fix their quality as being 
that required to produce any particu- 
lar amount of oil. Kenney v. Grogan, 
17 ‘Cal. A. .52.7;2120) P4335)" @) Ay con= 
tract to furnish machinery for a first- 
class oil mill is not to be construed 
as meaning first class of the particu- 
lar manufacturer making the con- 
tract, but first class generally. Van 
Winkle v. Wilkins, 81 Ga. 93, 7 SE 
644, 12 AmSR 299. (4) In a sales 
contract for an entire crop of good 
merchantable peaches, providing that 
fruit be free from disease or inher- 
ent defects, rot, worms, hailpecks, 
“or any imperfection that would pre- 
vent” carrying in good condition to 
markets, “free from worms,” did not 
mean that peaches should be abso- 
lutely free, but should be so reason- 
ably free as to allow them to be 
carried in good condition to markets, 
and the phrase “free from worms” 
should not be construed independent- 
ly of the clause ‘‘or any imperfection 


that would prevent,’ ete. Standard 
Growers’ Exch. y. Harris, 159 Ga. 
173, 124 SE 884 [answers to cert. 


questions conformed to 33 Ga. A. 
195, 125 SE 782]. (5) An agreement 
to furnish boilers that will give two 
hundred horse power each does not 
bind one to furnish boilers giving 
that power with the best economy 
in the consumption of coal. City, 


ete., R. Co, v. Basshor, 82 Md. 397, 
SEAGER S Oo (6) A contract for the 
sale of manure to be used as fer- 


tilizer, which provided that the sell- 
er was to deliver the best grade 
thereof he could obtain from govern- 
ment corrals, as nearly free from 
foreign matter and moisture as pos- 
sible, obligated the seller only to fur- 
nish manure as nearly free from for- 
eign matter and moisture as it was 
possible to obtain from the corrals. 
Allen v. Floyd, 33 Ga. A. 531, 126 
SEH S78; (7) ‘A contract to) selieia 
specified number of bales of cotton 
at a specified price “basis middling 
f. o. b. Tahoka,”’ did not obligate the 
sellers to deliver middling cotton, 
but merely made middling cotton the 
basis in ascertaining the price to be 
paid for other grades, in view of cus- 
tom to grade and classify cotton at 
the time of delivery as the basis of 
settlement. Von Harten v. Nevels, 
(Tex. Civ. A.) 234 SW 676. (8) Un- 
der a sale of staves, excluding ‘dead 
culls,” that is, culls that have no 
market value whatever, staves that 
had some market value, but which 
were not according to the specifica- 
tions, will be excluded under the rule 
of expressio unius’ est exclusio 
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cluding methods of packing® and requirements as to 
furnishing certificates as to quality,° 
stantially complied with, and if there is a material 


alterius. Lanier v. Little Rock Coop- 
erage Co., 88 Ark. 557, 115 SW 401. 
(9) Other contracts construed. W. 
EK. Hedger Co. v. “S., 42° BY (2a) 
553 (construing terms “as is, where 
is’); Gotham Nat. Bank v. Sharood 
Co., “23, BH: (2d) 567; International 
Agricultural Corp. v. Stadler, 212 
Fed. 878, 129 CCA 54; Ross v. Frank, 
13 Cal. A. 88, 108 P 1025; Walker v. 
Idaho Lettuce Co., 44 Ida. 478, 258 
P 931: Interocean Mercantile Corp. 
v. Sawyer Biscuit Co., 253 Ill. A. 
551; Globe Fertilizer Co. v. Tennes- 
see Phosphate Co., 85 SW 1177, 27 
KyL 636; Acme Lumber Co. v. New 
.Qrleans, 137 La. 899, 69 S 739; Na- 
tional Vinegar Co. v. Jaffe, 261 Mass. 


86, 158 NE 342; Federal Coal, etc., 
Co. v. Coryell, 223° Mass. 430, 111 
NE 1041; Putnam-Hooker Co. v. 


Hewins, 204 Mass. 426, 90 NE 983; 
Thomas Canning. Co. v. Johnson, 212 
Mich. 243, 180 NW 391; Trigg v. Hal- 
ly, 4 Humphr. (Tenn.) 493; Klock 
Produce Co. v. Robertson, 90 Wash. 
260, 155 P 1044. 


[q] “On basis of pure.”—A con- 
tract for the sale of growing flax 
“on basis of pure’ means that the 
seed shall be clean and unmixed with 
chaff and the like. Glass v. Blazer, 
91 Mo. A. 564. 


Right to reject all where part is de- 
fective see infra § 399. 


5. Stevens v. Pincoffs, 9 Oh. Dec. 
(Reprint) 479, 14 CincLBul 110; Mak- 
in v. London Rice Mill Co., 20 L. T. 
Rep. N. S. 705; Thames Canning Co. 
v. Eckardt, 34 Ont. L. 72, 8 OntWN 
395 (good beans in bad tins). 


[a] Tllustrations.—(1) Where de- 
fendant contracted to deliver rice “in 
double bags,” to be shipped for New 
York, and there was evidence that 
rice in single bags would not readily 
sell in the American market, and that 
in New York double bags were consid- 
ered essential for transit to the west, 
the packing in double bags affected 
the quality and description of the rice 
sold, and the buyer was entitled to 
reject it if sent in single bags. Mak- 
in v. London Rice Mill Co., 20 L. T. 
Rep. N. S. 705. (2) One who con- 
tracts to sell and deliver on board cars 
barreled spirits, knowing that such 
goods are to be exported, by implica- 
tion agrees that the barrels shall be 
properly filled and suitable for such 
transportation, and is liable for leak- 
age caused by defects, although they 
were latent defects in the wood of 
which such barrels are made. Ste- 
vens v. Pincoffs, 9 Oh. Dee. (Reprint) 
479,14 CincLBul 110. (3) Where can- 
ned goods are sold as first-class goods 
of the highest grade, for the purpose 
of resale under the buyer’s own la- 
bels, the delivery of the goods in 
seratched, battered, and rusty tins is 
not a compliance with the contract. 
Thames Canning Co. v. Eckardt, 34 
Ont. L. 72, 8 OntWN 395. 


6. Hind v. Willich, 127 Misc. 355, 
216 NYS 155. 


[a] Sufficiency of certificate.—Un- 
der a contract for the sale of round 
rice, requiring the sellers to furnish 
a merchants’ certificate, to be conclu- 
sive as to quality, the buyers were 
entitled to reject the rice because the 
certificate did not state that it was 
round. Hind v. Willich, 127 Misc. 355, 
216 NYS 155. 


7, U.S.—Weil v. Yazoo Yarn Mills, 
86 F. (2d) 942; Grainger Bros. Co. v. 
Amsinck, 15 F. (2d) 329; In re Cowen, 
AR. (24) 692; Amsinck Vv. Spring- 
field Grocer Co., 300 Fed. 452; Alamo 
Cattle Co. v. Hall, 220 Fed. 832, 136 
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must be sub- 


CCA 578; Sung Ping Sung v. Robert 
Dollar Co., 4 Mill. Rev. 450. 

128 S 174; 
Alabama Broom, etc., Co. v. Nashville 
Broom, etc., Co., 208 ‘Ala. 222,94 S 838; 
i Jee oe Donahoo Co. v. Reliance Equip- 
ment Co., 201 Ala. 422, 78 S 800. 


Ariz. McFadden v. Shanley, 16 
ATIZ: OIG ite Thon: 


Ark.—Wiegel v. Prairie County 
Road Imp. Dist. No. 1, 126 Ark. 31, 
189 SW 178. 


Cal.—Coburn y. California Portland 
Cement? Con l440 Gall 8h, Ce Pe UT: 
Cutler v. Kuster, (A.) 288 P 795; Clark 
v. United Fruit Distributing Co., 97 
Cal. A. 784, 276 P 374; Barsotti v. 
Imperatrice, 97 Cal. A. 569, 275 P 892; 
Associated Fruit Co. v. Marone, 68 
Cal. A. 358, 229 P 868. 


Fla.—Southern Colonization Co. v. 
Derfier, 73 Fla. 924, 75 S 790, LRA 
1917F 744. 


Ga.—Small v. Robertson, 30 Ga. A. 
723, 119. SE 435. 


Ill.—Decker v. Braverman, 196 Ill. 
A. 387; Worth Huskey Coal Co. v. 
(Ghee ae eee CO LO teas 


Ind.—Sheffield-King Milling Co. v. 
Spink Milling Co., 81 Ind. A, 208, 141 
NE 533. 


Iowa.—Hostler Coal, ete., 
Stuff, (lowa) 219 NW 481. 


Kan.—Truman’s Pioneer Stud Harm 
v. Hansen, 108 Kan. 717, 196 P 1087; 
Kansas Flour Mills Co. v. Moll, 106 
Kan. 827, 189 P 940. 


Ta COD enbAvee v. Bonura, 2 La. 


CoV. 


Mass.—Corbett v. Freedman, 263 
Mass. 391, 161 NE 415; M. K. Smith 
Corp. v. Hillis, 257 Mass. 269, 153 NE 
548; Hanson v. Wittenberg, 205 Mass. 
319, 91 NE 383. 


Mich.—-Elco Shoe Mfg Co 
Thatcher, 231 Mich. 138, 203 NW 669. 
Cheboygan Paper Co. v. Hichberg, 184 
Mich. 30, 150 NW 3812. 


Minn.—Smith, ete, Piano Co. v. 
Lydick, 110 Minn. 82, 124 NW 687; 
Haase v. Nonnemacher, 21 Minn. 486. 


Mo.—Kerchoff v. North, (A.) 297 
SW 161; Montague Compressed Air 
Co. v. Fulton, 166 Mo. A. 11, 148 SW 
422; Birdsall v. Coon, 157 Mo. A. 439, 
139 SW 243; F. W. Brockman Com- 
mission Co. v. Kilbourne, 1i1 Mo. A. 
542, 86 SW 275; Heimann v. Hatcher 
Mercantile Co., 106 Mo. A. 438, 80 SW 
729; Little Rock Grain Co. v. Bru- 
baker, 89 Mo. A, 1; Bush v. Fisher, 
85 ae A. 1; Halpin v. Manny, 33 Mo. 
AY 3é Cc 


N. Y.—Reed v. Randall, 

358, 86 AmD 305; Seixas v. Ocker- 
shausen, 43 Hun 559; Pierson v. 
Crooks, 42 Hun 571 [aff 115 N. Y. 539, 
22 NE 349, 12 AmSR 881);. Paquin 
v. M. Cowen Co., 113 NYS 1004; Stone- 
hill Wine Co. v. Lupo, 110 NYS 408; 
Fischer v. Keilly, 15 NYSt 3899 [aff 3 
NYS 757]. 


N. C.—Crutchfield Hardware Co. v. 
Reid Fdy., etc., Co., 174 N. C. 481, 93 
SE 970. 

Oh.—C., E. Riley Co. v. Levy Overall 
Mfg. Co., 10 Oh. A. 261. 


Okl.—Hurley Gasoline Co. v. John- 
son Oil Refining Co., 118 Okl. 26, 246 
P 438; Bower Venus Grain Co. v. 
Norman Milling, etc., Co., 86 Okl. 152, 
207 P 297; HEmerson-Brantingham 
Impl. Co. v. Ware, 71 Okl. 19, 174 P 
1066; United Iron Works Co. v. Hen- 
ryetta Coal, ete., Co., 62 Okl. 99, 162 
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departure from the requirement of the contract the 
buyer is not bound to aecept the goods.’ 
the seller had issued circulars stating that it was the 


So, where 


R209; 


Or.—Lloyd-Garretson Co. v. Marvin, 
128 Or. 191, 274 P 128; Crosland v. 
Sloan, 123 Or. 2435 261: P 701. 


Pa.—McLeod v. Hyman, 272 Pa. 582, 
LIGVA SSS Se 


S. D.—Norbeck, etc., Co. v. Nielsen, 
39 S. D. 410, 164 NW 1038. 


Tex.—Pittman-Harrison Co. v. Fox, 
(Civ. A.) 228 SW 579. 


Vt.—Viall v. Hubbard, 37 Vt. 114. 


Wis.—Hageman v. Ule, 188 Wis. 
617, 206 NW 842; Leach v. Koch, 161 
Wis. 236, 152 NW 453, 154 NW 381. 


Eng.—Dominion Coal Co., Ltd. v. 
Dominion Iron, ete., Co., [1909] A. C. 
293; ‘Sinidino v. Kitchen, Cab. & E. 
217; WVigers y. Sanderson, [1901] 1 K. 
B. 608; Makin v. London Rice Mill 
Co'20 sie T. Rep. N. S..705; Dower v. 
Maccoll & Sons, Ltd., 42 T. Dy R43. 


Can.—Thompson v. Dyment, 13 Can. 
S. C. 303; Sigurdsson v. Wm. Robinson 
Co., [1925] 2 DomLR 19. 


B. C.—Brooks-Scanlan-O’Brien Co. 
v. Red Fir Lumber Co., 14 B. C. 439; 
Waterous Engine Works Co. v. Okan- 
agan Lumber Co., 14 B. C. 238. 


ne —Lewis v. Barré, 14 Man. 32. 


B.—Dalling v. Estabrooks, 
[19251] 38 DomLR 1129. 


N. S.—Brownlie v. Sydney Cement 
Co;,, 45 NaS--90: 


site aor e v. Brownlee, 19 Ont 
WN 316 


Sask. EAs ete.; Co. wv. Baadewet 
Sask. L. 47; Mason, ete., Co. v. Moo- 
NEY Sasky iy, BOs. Le Case Thresh- 
ing Mach. Co. v. Fee, 2 Sask. L. 38; 
Bannerman v. Harlow, 1 Sask. L. 301. 


Austr.—Sharp v. Thompson, 20 
Austr. C. L. R. 137; Francis v. Lyon, 
4 Austr. C. L. R. 1023. 


[a] Condition precedent.—(1) A 
specification in the contract that the 
goods sold shall be of a certain qual- 
ity is not merely a warranty, but is a 
condition precedent, which gives the 
buyer the right either to reject the 
goods if they do not comply with the 
contract (Haddon vy. Finley, 125 Ark. 
529, 189 SW 353; Ward Furniture 
Mfg. Co. v. Isbell, 81 Ark. 549, 99 SW 
845), (2) or to accept them, and, when 
sued for the price, bring a cross ac- 
tion for breach of warranty, or to use 
the breach by way of recoupnient in 
an action for the price (Haddon v. 
Finley, supra; Ward Furniture Me. 
Co. v. Isbell, supra. And see gener- 
ally infra §§ 796, 971. 


{b] Grounds for refusal to accept 
held insufiicient.—A buyer of lumber 
could not refuse to accept it on the 
ground that the lumber tendered was 
not according to specifications because 
reduced from a higher grade to a low- 
er grade, when still within the class- 
es sold and within the specifications 
of the contract. Oden-Elliott Lumber 
Co. v. Daniel-Gaddis Lumber Co., 210 
Ala. 582,.98 S 730. 


[c] Defect in filter for manufac- 
turing dyes does not authorize rejec- 
tion of pressure discharge intended to 
be attached to another filter. Fulton 
v. National Aniline, etc., Co., 228 App. 
Div. 152, 239 NYS 166. 


Cross references: 
Substantial compliance requiring ac- 
ceptance see supra note 4 [a]. 
Material defects justifying refusal to 
accept see supra note 4 [e]. 
Time for rejection see infra § 398. 
Waiver of defects by acceptance see 
infra §§ 427-432. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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sales agent of a fruit growers’ union, and that such 
union controlled most of the supply in the vicinity 
of the seller’s place of business, the buyer is entitled 
to rely on such statement and is not bound to accept 
Failure to comply with 
the contract is not excused by the fact that the goods 
delivered or tendered are of a better quality than 
those contracted for,® or that the cost to the buyer 
of making a defective article sufficient would be 
If the goods are bought for’ 
resale the buyer cannot repudiate the contract with- 
out proof of their unsalability by a bona fide effort 
to resell to the trade, even though it was the custom 
of the seller to take back unsalable goods,!! and a 
refusal to accept goods on the ground that dead stock 
‘was included, is not justified where all of the stock 
was sold within a few months after such refusal.1? 
But if the buyer has sold the goods to a customer, 
he is not bound, after their rejection by such cus- 
tomer, to resell or attempt to resell them to other 
customers.** The seller cannot of course be required 


fruit grown elsewhere.® 


comparatively small.1° 


8. Woldert Grocery Co. v. Pillman, 
191 Mo. A. 15, 176 SW 457. 


9. Perkinson vy. Fehlig, 21 Mo. A. 
327; Newmarket Iron Foundry v. 
Harvey, 23 N. H. 395. 


10. M. K. Smith Corp. y. Ellis, 323 
Til. 152, 153 NE 548. 


11. Chattanooga Bakery Coe v. S. 
BL wea Co, 23 Ala. ‘A. 507, 128°'S 


12. Wares v. Washington Grocery 
€o., 1386 Wash. 53, 238 P 911. 


13. Irwin Gas Coal Co. v. Logan 
Coal Co., 270 Pa. 443, 113 A 667. 


14. National Rubber Co. v. Sweet, 
129 Mass. 36; Cooper v. Clute, 174 N. 
C. 366, 93 SE 915. 

[a] Rule applied.—A seller who 
had contracted to,sell uncompressed 
cotton could not be required by a buy- 
er to deliver compressed cotton, worth 
more than uncompressed. Cooper v. 
Clute-174_ N=. C. 366,93 SE 915. 


15. Groot v. Story, 41 Vt. 533. 

16. Iowa.—Kimball v. Deere, 108 
Iowa 676, 77 NW 1041. 

Mich.—Thoubboron v. Lewis, 43 


Mich. 635, 5 NW 1082, 38 AmR 218. 


N. J.—Fletcher v. Interstate Chem- 
ical’ Co., 94 N. Jz L. 332, 110 A 709 [aff 
ee Delano Len III ALS Si LT) Alar 
92]. 

N. Y.—Cole v. Manville, 
Div. 43, 1833 NYS 574. 


Wash.—Globe Mfg. Co. v. Durland, 
15l2Wash? 243,,275:P 705. 


W. Va.—Fox v. Ritter-Burns Lum- 
ber Co., 91 W. Va. 542, 114 SE 141. 

Wis.—Meincke v. Falk, 61 Wis. 623, 
21 NW 785, 50 AmR 157. 

[a] Substantial performance.—(1) 
The rule that substantial performance 
warrants recovery, applicable to 
building contracts, applies to a con- 
tract for the sale of chattels to be 
manufactured, so plaintiff, who agreed 
to manufacture drawing tables and 
‘desks according to_ specifications, 
may recover on proof of substantial 
performance. Harrild v. Spokane 
School Dist., 112 Wash. 266, 192 P 1, 
19 ALR 811. (2) Under a contract 
for the purchase of certain manufac- 
tured articles, providing that such ar- 
ticles should be made ‘“‘from the pat- 
terns” of a certain company manu- 
facttiring such goods, and that “no 
change from said patterns” should be 
made without the consent of the pur- 
chaser, the manufacturer was not re- 
quired to use the identical patterns 
which had been used by the company 
referred to, but only to furnish arti- 
cles in which there was no change, 
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- intended.?® 


parts,” or if it 


as to the several parts thereof from 
the finished product of such company. 
Kimball v. Deere, 108 lowa 676, 77 NW 
1041. 

[b] Word “similar” generally 
means that one thing has a resem- 
blance in many respects, nearly corre- 
sponds, is somewhat like, or has a 
general likeness to, some other thing, 
and that it is identical in form and 
substance, although in some eases it 
may mean identical or exactly alike. 
Fletcher v. Interstate Chemical Co., 
D4 Ned, soe LON ANT 09) Pati 95.aIN. 
Je We aie Tel AES Set) PANE O23] 
(under the evidence, a contract to 
purchase a press ‘“‘similar to our pres- 
ent Shriver presses” was complied 
with by furnishing a press corre- 
sponding generally to the presses 
mentioned). 


Sale by sample see infra §§ 402— 
405. 


17. Whitcomb v. Shultz, 215 Fed. 
75,181 CEA 383. 

18. U. S.—Amsinck v. Springfield 
Grocer Co., 300 Fed. 452. 

Cal.—Gibbs v. Hersman, 73 Cal. A. 
W323; 239. 2. 350: 

Conn.—Brown Bag Filling Mach. 
Co. v. United Smelting, ete., Co., 93 
Conn. 670, 107 A 619. 

T1l.—Foos v. Sabin, 84 Ill. 564. And 
see Gregg v. Wooliscroft, 52 Ill. A. 
214. 

Kan.—Kansas Flour Mills Co. v. 
Moll, 106 Kan. 827, 189 P 940. 

Mass.—Sherley v. McCormick, 135 
Mass. 126; Monk v. Beal, 2 Allen 585. 
Mo.—Whitmore v. Coates, 14 Mo. 9. 
N. Y.—Abel v. Murphy, 45 Misc. 638, 

NYS 26. : 
Pa.—Onperators Fuel Agency v. 
Eastern Fuel Co., 83 Pa. Super. 598. 

Vt.—Miles v. Vermont Fruit Co., 98 
Vt. 1, 124 A 559. 

Eng.—Josling v. Kingsford, 13 C. B. 
N. S. 447, 106 ECL 447, 143 Reprint 
177; Frith v. Mitchell, 4 F. & F. 464, 
176 Reprint 647. 
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Can.—Bunnel v. Whitlaw, 14 U. GC. 


QrBA 241. 

[a] YBerm “suitable for Eastern 
shipment,” as used in a contract for 
the sale of grapes, has a definite 
meaning in the grape shipping indus- 
try, indicating a condition which will 
permit grapes to be shipped to, and 
arrive at, eastern points in a sound 
condition, allowing normal time for 
transportation. Gibbs v. Hersman, 73 
Cak. A. 732,/239'P 350. 

[b] Clear lumber.—An order for a 
specified number of boards, clear 


Application of rules.?° 
a machine fit for use is not. satisfied by delivery in 


[55 C.J.J] 411 


to furnish goods of any quality except that speci- 
fied,!* and if the buyer is given the right of selection 
within certain limits as to quality, a selection must 
be made within such limits.?° 


Conformity to model or specification. A contract 
providing that an article to be manufactured shall 
conform to a model, blueprint, or to specifications 
must be substantially complied with.1® If a machine 
is manufactured substantially in conformity with a 
model, as required by the contract, the seller is not 
responsible for its operation.+* 


Construction according to mercantile usage. 
designation of quality will be construed as it is gen- 
erally understood among dealers in goods forming 
the subject matter of the contract,+® unless qualified 
by conditions indicating that a different meaning was 


The 


A contract for the sale of 


is not at the time of delivery fully 


stock, without knots, the boards to be 
two eighths of an inch thicker than 
boards furnished under a _ previous 
transaction, does not call for a single 
piece of board, and does not prohibit 
the gluing together of boards to meet 
the required dimensions. Hermann 


Lumber Co. v. Heidelberg, 46 Misc. 
465, 92 NYS 256. 
[ce] “Seed harley.”—A sale of 


“seed barley” is complied with by the 
delivery of barley fit for sowing, and, 
if the term “seed barley” meant bar- 
ley fit for malting purposes, the fact 
ought to be shown by clear and irre- 
sistible evidence. Carter v. Crick, 4 
H. & N. 412, 157 Reprint 899. 


[d] . “Granulated sugar” (1) has a 
definite trade meaning in this country, 
and imports a refined sugar, with the 
resulting standard of whiteness, puri- 
ty, and dryness. Unrefined sugar is 
not “granulated sugar.’ Amsinck v. 
Springfield Grocer Co., 30 Fed. 452. 
(2) Plaintiff contracted to sell and de- 
fendant to buy a quantity of “Java 
white granulated sugar.” Java sugar 
was a commodity then practically un- 
known to the trade and public of the 
United States. It is not refined, and 
is not a granulated sugar within the 
American trade meaning of the term, 
a fact which was not known to de- 
fendant. It was held that a tender of 
Java sugar, which is inferior in aual- 
ity and whiteness to standard granu- 
lated sugar, was not a compliance 
with the contract, and defendant was 
not bound to accept it. Amsinck vy. 
Springfield Grocer Co., supra. 


[e] “No. 1 Superfine” flour means 
that the flour shall be sweet of that 
grade. Bain v. Gooderham, 15 U. C. 
Qn Bu (Ont. )n335 


[f] “Country run” oats defined. 
Updike Grain Co. v. P. P. Williams 
Grain Co., 198 Fed. 828, 117 CCA 470. 


19. Standard Cotton Seed Oil Co. 
v. Excelsior Refining Co., 47 La. Ann. 
781, 17 S 303, 49 AmSR 3886; Cape Cod 
Cranberry Sales Co. v. Whitney, 177 
Mass. 385, 59 NE 70; T. B. Scott Lum- 
ber Co. v. Hafner-Lothman Mfg. Co., 
91 Wis. 667, 65 NW 513. 


[a] Illustration.—As the quality 
of oil depends on the time of the year 
when it is made, a specification as to 
the time of making the oil controls 
the mere name of the oil specified in 
the contract. Standard Cotton Seed 
Oil Co. v. Excelsior Refining Co., 47 
La. Ann. 781, 17 S 303, 49 AmSR 386. 

20. See also supra notes 4-7. And 
see infra §§ 395-397. 


21. Wood Mowing, etc., Mach. Co. 
v. Gaertner, 638 Mich. 520, 30 NW 106. 
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equipped to do the work for which it was intended,?? 
unless it appears that the seller followed his usual 
practice and that the contract was substantially com- 
plied with.2?. And a sale of lumber of different di- 
mensions “to be delivered assorted in lengths” re- 
quires the seller to assort the lumber in making de- 
livery.24 On the other hand a sale of a crop of rais- 
ins to be cured and delivered at the packing house 
does not require that the raisins should be cured be- 
fore being brought to the packing house, but is com- 
plied with if they are properly cured and packed 
after arriving there.2° Where a contract for ship- 
ment of lumber from time to time is not an install- 
ment contract, the fact that the percentage of goods 
agreed upon is not maintained in a particular ship- 
ment is not a breach of contract where the seller is 
ready, able, and willing to ship the stipulated per- 
centages.2®° A contract to deliver an engine of a 
specified horse power is not satisfied by delivery of 
an engine of less horse power,?* although it has been 
held on the other hand that failure to furnish an 
engine of the stipulated horse power will not entirely 
defeat recovery of the price in the absence of any 
showing that the engine delivered was incapable of 
performing the service required.® 


Offer of seller to remedy defects. Where an ap- 
pliance does not function properly and the seller 
offers to remedy the defect, the buyer is not justified 
in rejecting the applance or in imposing unreason- 
able demands on the seller as a condition of accept- 
ance.”°® 


[§ 395] (2) Brand. If the article sold is desig- 
nated by a particular brand the buyer is not bound to 
receive an article of any other brand,*° even if of 
superior quality,?+ and the obligation of the seller is 
fulfilled if he delivers the goods known by the desig- 
nated brand, although they are not in fact of good 
quality,®? and irrespective of their merits in relation 
to other brands of the same type.*? It has been 
held that, where goods are sold as being of a par- 


ticular brand, the understanding is that they will 
22. Inman Mfg. Co. v. American 30. 
Cereal Co., 124 Iowa 737, 100 NW 860. 


23. Allington, etc., Mfg. Co. v. De- | ;,,; 3 
ppine 602; 
troit pecueu on Co., 133 Mich. 427, 95 Wheel Co., 


SAMY Massey Mfg. Co., 
[a] edatenbickd state.”—Where 
a contract for the sale of dust collec- 
tors for ore pulverizers provided that | L. 
the apparatus should be shipped in a 31. 
“manufactured state,” failure to rivet 
the joints of certain pipes before ship- 
ping was not a breach, it appearing 
that the seller usually shipped its ap- 
paratus without riveting the pipes. 
Allington, etc.,, Mfg. Co. v. Detroit 33. 


8 NYS 426]; 


24, Hoffman v. King, 58 Wis. 314, 34. 
17 NW 136. 


25. Hewes v. Germain Fruit Co., 


106 Cal. 441, 39 P 853. 36. 
26. Amos v. Walter N. Kelley Co., NYS 6 
240 Mich. 257, 215 NW 397. 37. 


27. Saco Brick Co. v. J. P. Eustis 


SALES 


O’Donohue v. Leggett, 134 N. 


Y. 40, 31 NE 269 [aff 5 Silv. Sup. 601, 


v. Whitlaw, 14 U. 


Markham Warehouse, etc., Co. 
v. Plotner, (Tex. Civ. A.) 140 SW 356. 
32. Gossler v. Eagle Sugar Refin- [a] 
ery, 103 Mass. 331; Taylor v. Dalton, 
3 F. & F. 263, 176 Reprint 119. a 
Lindsborg Milling, ete., 
ducti Co., 133 Mich. 427, 95 NW |Danzero, 189 Mo. A. 154, 174 Sw 459; 
aati aaty Beck v. Sheldon, 48 N. ¥. 365, 
Scaliaris v. Ohver Dele: bar aE OA DP 
Rs Oty Latte dG: De es 74304 
35. Scaliaris v. Ofverberg, supra. 


Coff-Garrod Co. v. Dodwell, 170 
15 


Powell v. Horton, 2 Bing. N. 
Cas. 668, 29 ECL 710, 132 Rentint. 257. 


38. Cope v. C. E. Thurston\Co., 147 42. 


[§§ 394-396 


bear the label of the manufacturer, which is put on 
goods of that brand in the ordinary course of busi- 
ness,*# and that the buyer is not bound to accept 
goods which do not bear that label, even though they 
were made by the same manufacturer.?> But a con- 
tract for the sale of a brand made by a designated 
company has been held satisfied by a tender of goods 
of the quality specified, made by such company, al- 
though the containers bore the label of a subsidiary 
company.*® A sale of a certain company’s article is 
not performed by delivery of an article which has 
merely passed through the company’s hands, but was 
not manufactured by it, even though its brand is on 
the article.?7 Where the contract is to deliver goods 
“equal to” a specified brand, the seller is bound to 
deliver goods of that brand if none other will equal 
them,** but if the standard goods, or any other va- 
riety, are considered in the trade to be equal to the 
designated brand, the seller may deliver them.?® 


Mistake in designation. Where goods sold are des- 
ignated as of a particular brand, and in fact there 
is no such brand known to the trade, the contract is 
satisfied by the delivery of goods branded with the 
name of a concern which includes names ‘specified 
in the designated brand, it being obvious that the 
other brand actually in existence is the one intend- 
ed.*° 


[§ 396] (8) “Good” or “Sound” Goods. A con- 
tract to deliver goods in “good,” “healthy,” or 
“sound” condition must be substantially complied 
with.4+ A designation of the article as “good” means 
that it shall be of average medium quality,*? as 
known to the trade,** and suitable for the purpose 
for which it is intended, #4 and does not imply any 
absolute quality but only that the article shall be 
good of its kind.*® An agreement that tobacco to 
be used for the purpose of manufacture at a distant 
point shall be in “sound order” means such order as 
will, with ordinary care, insure its sound condition 
on arrival at the place of destination.*® 


was designated as “Walker, Parker & 
Walker brand,’ where in fact there 


Behn v. Yangeo, 38 Phil- | was no such brand of lead known to 
Hedstrom v. Toronto Car 
8 Ont. A. 627; 
T5iOnts S16" 
CAOWE (Ont) 241g 
Bree ot etc., Co. v. Mooney, 4 Sask. 41. 


the trade, the contract is satisfied by 
the delivery of lead branded ‘‘Walk- 
Bunnel | ers, Parker & Co.’ Pollen v. Le Roy, 
23 N. Y. Super. 38 [aff 30 N. Y. 549]. 


Small v. Robertson, 30 Ga. A. 
723, 119 SE 435; Washburn v. Cuddi- 
hy, 8 Gray (Mass.) 430; Alsworth v. 
Reppert, (Tex. Civ. A.) 167 SW 1098. 


Rule applied.—Under a con- 
tract for the sale of orange trees in 
“sound and healthy condition,’ the 
seller cannot recover for trees which, 
at the time of delivery, are frozen 
so badly as to be worthless. Als- 
worth v. Reppert, (Tex. Civ. A.) 167 
SW 1098. 

[b] “Cribbing”’ horse.—Cribbing, 
affecting the health and condition of 
a horse, so as to render him less able 
to perform service and of less value, 
is unsoundness. Washburn y. Cuddi- 
hy, 8 Gray (Mass.) 430. 


Goss v. Turner, 21 Vt. 437. 


Bertram v. 


COnsvs 


Mfg. Co., 207 Mass. 312, 93 NE 629; 
Schofield’ v. Pee eye 1s Dente Mo. A. 684, 127 SW 397. 43. Boskowitz v. Baker, 74 Ill. 264. 
Impl. Co., 57 Can Om 39. Cope v. C. E. Thurston Co., su- 44, Reynolds v. Palmer, 21 Fed. 
509, [1918] 3 WestWkly 434. pra. 433;) Peck v. U..S., 14 Ct. Gl. 84 


28. Oil Well Supply Co. v. Texan- 40. 
na Production Co., (Tex. Civ. A.) 265 
SW 203. 


La. A.'742, 122 S 909. [a] 


Pollen v. Le Roy, 30 N. Y. 549 
[aff 23 N. Y. Super. 
effect Hopkins v. Hitchcock, 14 C. B. 45. 
29. Radio Shoppe v. Thompson, 10] N. S. 65, 108 HCL 65, 143 Reprint 369. 4G. 

Illustration.—Where lead sold | 433. 


{mod on other grounds 102 U. S. 64, 
26 L. ed. 46]. 


Wallace v. Stone, 38 Vt. 607. 
_Reynolds v. Palmer, 21 Fed. 


38]. To same 


For later cases, developments and changes in the law see Annotations, same title and section number. 


linoleate ga asia atl 


wt ee < 


§§ 397-399] 


[§ 397] (4) “Merchantable”’ Goods.47 Where a 
seller contracts to deliver merchantable goods and 
delivers goods which are not merchantable, the buy- 
er is not bound to accept them.*® ‘Merchantable,” 
as used in a contract of sale, is a relative term, to be 
defined in the light of the subject matter and the sur- 
rounding circumstaneces.*® Ordinarily, and where 
unqualified in any way, the word “merchantable” 
quires that the article shall be of a quality such as 
is generally sold in the market,®° or that is salable 
on the market,®! at the ordinary or average market 
price,°? and suitable for the purpose for which it is 
intended,®* or for the particular uses to which the 
particular goods are put,®* although not of the best 
quality.°® If, however, the word “merchantable” has 
a technical meaning in the locality where the sale 
is made, it will be presumed that the word was used 
in the technical sense.°& 


In what market salable. The mere fact that goods 
are to be delivered at a certain place does not require 
them to be merchantable there, in the absence of a 
stipulation to that effect;°? and it has been held that 
a sale of “best merchantable” corn requires delivery 
of the best grade of corn generally or usually dealt 
with in the markets of the country, and not merely 
in the markets in the immediate vicinity of the place 
of delivery.®® On the other hand it has been held 
that, under a contract to deliver merchantable lum- 
ber at a specified place, the usage of the trade at 


47. Implied contract that goods 
shall be merchantable see supra § 392. 54, 


SALES 


Severable Contracts.°? 


Generally see supra § 393. 
Cullen v. Bimm, 37 Oh. St. 236. 


Blake v. Hedges, 14 Ind. 566; 
Ely v. Wichita Natural Gas Co., 99 


[55 C.J.] 443 


that place could be resorted to to determine what was 
merchantable lumber.®® 


Condition of containers. A contract for the sale 
of a merchantable commodity is not broken because 
the receptables in which the commodity is shipped 
are not in a merchantable condition.®° 


[§ 398] c. Rejection or Acceptance®1—(1) In 
General. If the goods are to be of a specified qual- 
ity, and are defective, it is the duty of the buyer to 
return or offer to return them within a reasonable 
time,*? or notify the seller that he rejects them ;°* 
and if he offers to return them, his subsequent re- 
tention of the goods subject to the seller’s orders is 
not an acceptanee.°* If the seller accepts the goods 
without protest, especially after inspection or an 
opportunity to inspect, he waives defects in qual- 
ity.°® But he is entitled to a reasonable time to dis- 
cover the defects®® and to learn what are his rights 
in the premises.°* Under the English Sale of Goods 
Act and identical acts in some of the Canadian prov- 
inces, as construed by the courts, where goods sold 


-by description do not answer the description, the 


buyer need not give the seller notice of the rejec- 
fone 2 : 


[§ 399] (2) Part of Goods Defective; Entire or 
If the contract of sale is 
entire, and part of the goods sold do not fulfill its 


358, 86 AmD 305; Richardson v. Levi, 
69 Hun 432, 22 NYS 352; Freeman v. 
Clute, 3 Barb. 424; Fisher v. Merwin, 
1 Daly 234; Greenthal v. Schneider, 
52 HowPr 133; Howard v. Hoey, 23 


4s. Thomas v. Carpenter, 12 Ky. 55 
Op. 443. And see cases infra note 49 ‘ 
et seq. 
49. Mathieu v. Moore, 4 F. (2d) | Goldmark_ v. 


251 [aff 13 F. (2d) 747 (certiorari den 
273 U. S. 7383 mem, 47 SCt 242 mem, 
71 L. ed. 864 mem)]J; Darby v. Hall, 
19 Del. 25, 50 A 64. 


Poo. Ind.—Blake v. Hedges, 14 Ind. 
6. 


Kan.—Ely v. Wichita Natural Gas 
Co., 99 Kan.- 236, 247, 161 P 649 [quot 
Cyc]. 

Me.—Crane v. Roberts, 5 Me. 419. 


N. Y.—Hamilton v. Ganyard, 2 Abb. 
Dec. 314, 3 Keyes 45, 31 HowPr 639 
note [aft 34 Barb. 204]. 


_Oh.—Cullen v. Bimm, 37 Oh. St. 236. 


[a] Contract to deliver corn in 
good merchantable “order” (1) im- 
plies that the corn shall be of mer- 
chantable quality. Hamilton v. Gan- 
yard, 2 Abb. Dec. (N. Y.) 314, 3 Keyes 
45, 31 HowPr 639 note {aff 34 Barb. 
204]. (2) Corn is not in “good mer- 
chantable order,” unless it be well ri- 
pened and of intrinsieally good quali- 
ty, as well as clean, dry, and well 
packed. Hamilton v. Ganyard, 34 
Barb. (N. Y.) 204 [aff 2 Abb. Dec. 314, 
8 Keyes 45, 31 HowPr 639 note]. 

Bie  VWOOdhV.L Wn See. Cl, 680; 
Darby v. Hall, 19 Del. 25, 50 A 64; 
Gentilli v. Starace, 59 N. Y. Super. 
449, 14 NYS 764 [aff 133 N. Y. 140, 30 
NE 660]. 

52. Del.—Walton v. Black, 10 Del. 
149. 

Ida.—Trego v. Arave, 20 Idaho 38, 
116 P 119, 35 LRANS 1021. 

Kan.—Ely v. Wichita Natural Gas 
Cov 99 fant 236, 161 P 649. 

Ky.—Applegate v. Nunn, 6 Ky. Op. 
275. 

Nebr.—Goldmark v. Simon _ Bros. 
Co., 110 Nebr. 614, 194 NW 686. 

5aa4 Wioodrev. , U.is.,, 14) Ct. cel 63.0; 
Ely v. Wichita Natural Gas Co:; 99 
Kan. 236, 247, 161 P 649 [quot Cyc]; 
Parks v. ‘O'Connor, 70 Tex. 377, 8 SW 
104. 


Kan. 236, 247, 161 P 649 [quot Cyc]; 
Summon) Bros) "Co. #110 
Nebr. 614, 194 NW 686. 
56. Pacific Coast El. Co. v. Bravin- 
der, 14 Wash. 315, 44 P 544. 


57. Mathieu v. Moore, 4 F. (2d) 
251; Minneapolis Threshing Mach. 
CoOsVin HUseing silyl AR 50G.ee 1 See 
Stockwell v. Craig, 20 Me. 378 (where 
there was nothing to show that goods 
merchantable at the place of sale were 
not €qually so at the place of deliv- 
ery). 

[a] Fact that sugar shipped from 
Asiatic port was not of a kind sala- 
ble to the huyer’s customers, or in its 
market, did not authorize its rejec- 
tion as not merchantable, where it 
was the kind specified in the contract, 
and merchantable for the purposes 
for which such sugar is used. Ma- 
thieu v. Moore, 4 F. (2d) 261. 


58. Yontz v. McVean, 202 Mo. A. 
377, 217 Sw 1000. 

59. Ragland v. Butler, 18 Gratt. 
(Va.) 323. See supra text and note 
56. 

60. 
INGE CAS aan. 
587. 

61. Acceptance as waiver of 
breach of warranty see infra §§ 774— 
786. 

Rejection and notice! thereof after 


Gower v. Von Dedalzen, 3 Bing. 
32 ECL 331, 182 Reprint 


|inspection see infra § 4 


62. Ill.—M. Hommel Wine Co. v. 
Netter, 197 Ill. A. 382; Guggenheim v. 
Hoffman, 128 Ill. A. 289. 

Ky.—Taylor v. Eblinger Shoe Mfg. 
Co., 201 Ky. 419, 257 SW 7; Hellmers 
v. Norris, 201 Ky. 401, 257 SW 4. 


Mich.—Black v. Delbridge, etc., Co., 
90 Mich. 56, 51 NW 269. 


Miss.—Ferguson v. Oliver, 
332. 


Mo.—Heimann v. Hatcher Mercan- 
tile Co., 106 Mo. A. 438, 80 SW 729. 


N. Y.—Reed v. Randall, 29 N. Y. 


16 Miss. 


Wend. 350, 35 ‘AmD 572. 


Okl.— Bower Venus Grain Co. v.- 
Norman Milling, etc., Co., 86 Okl. 152, 
RUE ee OANICE Emerson- Brantingham 
Impl. Co. v. Ware, 71 Okl. 19, 174 P 
1066; Brown v. Davidson, 42 Okl. 598, 
Ae eos 


Pa.—Louis Werner Saw Mill Co. v. 
Ferree, 201 Pa. 405, 50 A 924; Dailey 
v. Green, 15 Pa. 118; R. Rothschilds 
Pee Co. v. McLaughlin, 6 Pa. Super. 


Tex.—Streeper v. Frieberg, 3 Tex. 
AR Civer Case ss 0. 


Vt.—Esty v. Read, 29 Vt. 278. 


Wis.—Barton v. Kane, 17 Wis. 37, 
84 AmD 728. 


[a] Delay held not unreasonable.— 
Where the buyer retained the goods 
in his warehouse for thirty days be- 
fore examining and rejecting them as 
not in compliance with the contract, 
his delay was not unreasonable under 
the evidence, he having the right to 
assume that the goods delivered were 
in compliance with the contract, in 
which case he would naturally not 
make haste to examine them. Deck- 
er v. Braverman, 196 Ill. A. 387. 


63. Harriman v. Richardson, 51 
App. (D. C.) 24, 273 Fed. 752. 


64 Taylor v. Eblinger Sliee Mfg. 
Co., 201 Ky. 419, 257 SW 7 


65. See infra § 427. 


66. Philadelphia Whiting Co. v. 
Detroit White Lead Works, 58 Mich. 
29, 24 NW 881; J. I. Case ‘Threshing 
Mach. (Oxey Aig Fee, 2 Sask. L. 38. 


67. Norton v. Dreyfuss, 106 N. Y. 
90, 12 NE 428. 


68. Varley v. Whipp, [1900] 1 Q. 
B. 5138; Bannerman vy. Harlow, 1 
Sask. L. 301 

69. Construction of contract as 


entire or severable see supra §§ 196— 
205. 


Sale by sample see infra § 404, 
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requirements, the buyer may reject all,’° if he acts 
within a reasonable time after diseovery that the con- 
tract has not been complied with,71 although this 
rule does not apply where the defects are in an im- 
And where part of a 
carload of goods is not up to grade, the buyer is not 
bound to unload the car at his own expense and ac- 
cept that part which complies with the contract.‘* 
But on the other hand the buyer under an entire con- 
tract cannot accept part of the goods and reject the 
balance because of their noncompliance with the re- 
quirements of the contract,’4 although this rule does 
not apply where the buyer reports to the seller that 


material part of the goods.*? 


70. U. S.—Sung Ping Sung v. Dol- 
lar Co., 4 Mill. Rev. 450. 


Ida.—Peck v. Nixon, 47 Ida. 675, 
207) P £112. 


Ky.—Wilburg, etc., Co. v. Walling, 


113 SW 832; Fogg v. Rodgers, 84 
Ky. 558, 2 Sw 248, 8 KyL 504. 
La.—Armsby v. Oteri, 4 La. A. 


(Orleans) 385. 


Mass.—Deutsch v. Pratt, 149 Mass. 
415, 21 NE 1072. 


Minn.—Vassau __ v. 
Minn. 167, 81 NW 829. 


Mo.—Sabin Robbins Paper Co. v. 
Cal Hirsch, ete., Mercantile Co., (A.) 
263 SW 479; Arkla Lumber, ete., Co. 
v. Henry Quellmalz Lumber, etc., 
Co., 252 SW 961. 


Nebr.—Bryant v. Thesing, 46 Nebr. 
244, 64 NW 967. 


N, Y.—Keeler v. 
Hans; 3133). Blum v.. Daly, 
342, 49 NYS 136. 


Okl.—United Iron Works Co. v. 
Henryetta Coal, etc., Co., 62 Okl. 99, 
162 P 209. 


Pa.—Sidney School Furniture 
v. Warsaw Tp. School Dist., 158 
35, 27 A 856. 


Va.—Syer v. Lester, 116 Va. 541, 82 
SE 122. 


Eng.—Levy v. Green, 1 E. & BH. 
969, 102 ECL 969, 120 Reprint 1174. 


Can.—Weil v. Collis Leather Co., 
mid. ilo27 Can. S:-C,.326, PL927 1-2 
DomLR 141. 


N. B.—Dalling Vv. 
[1925] 3 DomLR 1129. 


N. S.—Brownlie v. Sydney Cement 
©0595 -45.2N. 3S. 1910: 


Sask.—J. I. Case Threshing Mach. 
Co. v. Fee, 2 Sask. L. 38. 


[a] Where contract is for pur- 
chase of two or more distinct arti- 
cles, each to supplement others, and 
the acts of the parties show under- 
standing that the contract 1s entire, 
HGH om lance by the seller with the 
contract as to one article authorizes 
rejection of all. United Iron Works 
Co. v.' Henryetta Coal, etc., Co., 62 
Okl. 99, 162 P 209. 


Y he wee v. Rodgers, 
2SW 248, 8 Kyl 504; Arkla Lumber, 
ete., Co. v. Henry Quellmalz Lumber, 
ete., Co., (Mo.) 252 SW 961. 


72. Nye v. Weed Lumber Co., 92 
Calliis, JAv 598. 268 P 659; Standard 
Growers )xeh: vs Harris, 159 Ga: 
173, 124 SH 884 [answers to cert. 
questions conformed to 33 Ga. A. 195, 
125 SE 782]; Apple Growers’ ASSOC. 
vy. Kohlman, 8 La. A. 165; McHenry 
v. Bulifant, 207 Pa. 15, 56 A 226. 


[a] Rejection held not justified.— 
as Where thirteen carloads of fruit 
are shipped, the fact that the crates 
jn one car are damaged in transit 
will not justify a refusal to receive 
the fruit if it is otherwise in good 
condition. McHenry v. Bulifant, 207 
Pa. 15, 56 A 226. (2) An apple ship- 
ment of seven hundred and fifty-six 


Campbell, 79 


Vandervere, 5 
22 Misc. 


Co. 
Pa. 


Estabrooks, 


84 Ky. 558) 
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request, returns 
them.*® 


as he accepts.*® 


boxes cannot be rejected because a 
few apples were dead ripe. Apple 
Growers’ Assoc. v. Kohlman, 8. La. 
A. 165. 
73. 
kell, etc., 


Monarch Lumber Co. v. Has- 
Carol, 178 LV eA. 374) 


74. U. S.—Meyer v. Everett Pulp, 
ete., Co., 1938 Fed. 857, 113 CCA 643 
{rev on another ground 184 Fed. 
945]. 

Ark.—Wooten v. Bain-Adams Co., 
146 Ark. 462, 226 SW 134; Ward Fur- 
niture Mfg. Co. v. Isbell, 81 Ark. 549, 
99 SW 845. 


Conn.—Emery Thompson Machine, 
ete., Supply Co. v. Graves, 91 Conn. 
71, 98 ie 331. 


Ga.—Watkins v. Paine, 57 Ga. 50; 
J. E. De Vaughn’s Son v. Ohio Pot- 
tery, etc., Co., 12 Ga. A. 50, 76 SE 793. 


Ill.—F red W. Wolf Co. v. Monarch 
Refrigerating Co., 161 Ill. A. 21 [aff 
252 Ill. 491, 96 NE 1063]; Williams 
v. Leslie, 66 Ill. A. 246. 


Mass.—National Wholesale Gro- 
cery Co, v. Mann, 251 Mass. 238, 146 
NEP 7914) “Mansfield) w. Trigg, mals 
Mass. 350; Morse v. .Brackett, 98 
eco 205; Clark v. Baker, 5 Metc. 


Mich.—Gilbert v. Lichtenberg, 
Mich. 417, 57 NW 259. 


Mo.—Sherrill-Russell Lumber Co. 
Vo Krus, Lumber Co., 216) Mo. A...1, 
267 SW 14; Herrington v. Julius Sei- 
del Lumber Co., 209 Mo. A. 738, 236 
SW 898. 


N. Y.—Stein v. La Plante, 102’Misc. 
698, 169 NYS 429; Levy v. Dettra, 91 
Mise. 41, 154 NYS 176; Mendetz v. 
Wood, 86 Misc. 52, 148 NYS 92; Blum 
v. Daly, 22 Misc. 342, 49 NYS 136; 
Simon v. Wood, 17 Misc. 607, 40 NYS 
675; Hygrade Knitting Co. v. Lis- 
berg, 191 NYS 302; Felstiner-O’Con- 
nell Shoe Co. v. Levy, 185 NYS 899; 
Stovisky v. General Footwear Co., 
185 NYS 760; Beilman v. Goldstein, 
172 NYS 334; Brukenfeld y. Silver, 
165 NYS 418, 419 EeitsGye]: 


Pa.—Cohn v. Post, 78 Pa. Super. 
409; Lonker v. Cohen, 78 Pa. Super. 
73; Elzea v. Brown, 59 Pa. Super. 
403; Greenwich Hat Works v. Sam- 
uels, 23 Pa. Dist. 144. 


Vt.—Bowers Granite Co. v. Drew 


98 


Daniels Granite Co., 91 Vt. 107, 99 
A 776. 

Va.—Syer v. Lester, 116 Va. 541, 
82 SE 122. 

Wash.—Creel v. Nettleton, 151 


Wash. 440, 276 P 91; Buckeye Buggy 
Co. v. Montana Stables, 43 Wash, 49, 
85 P 1077, 117 AmSR 1032. 


W. Va.—Ohio River Contract Co. v. 
Smith, 76 Wal Var 503 7°85) SH 16715 
Manss-Bruning Shoe Co, v. Prince, 
51 W. Va. 510, 41 SH 907. 


[a] Application of rule.—WHight 
bags of wool bearing the same dis- 
tinctive mark, and kept in a ware- 
house separate from other merchan- 
dise, having been shown as one lot 
of a particular kind of wool to a pur- 


a part of the goods are damaged, and, at the latter’s 


If the contract is severable, the buyer may 
accept such of the goods as comply with the contract 
and reject such as do not,7® but is not justified in re- 
jecting all because some of it is defective. 
event the buyer is liable for the price of such part 


Replacing defective goods. 
goods is rejected because defective, the seller, if he 
acquiesces in the rejection, has the right to replace 
the goods, with others conforming to the contract,”® 
if he can do so within the time limited for delivery.®°® 


[§ 399 


them on his promise to replace 


“7 Tn any 


Where a part of the 


chaser, who, after opening some of 
the bags and making such other ex- 
amination as he saw fit, said that he 
would take the whole lot, were sold 
to him at one time, for one price 
per pound, and delivered to him to- 
gether under a single bill of parcels. 
It was held that the contract of sale 
was an entire contract, which he 
could not rescind in part on discover- 
ing that the wool in one of the bags 
was of a different kind. Morse v. 
Brackett, 98 Mass. 205. 


Acceptance of Pea, as waiver of de- 
fects see infra § 43 


75. Lamborn v. ees Grocery 


Co., 140 Va. 77, 124 SE 184. 


76. U. S.—Czarnikow-Rionda Co. 
v. West Market Grocery Co., 21 F. 
(2d) 309 [certiorari den 275 U.S. 558, 
48 SCt 118, 72 L. ed. 425]. 


Ark.—Ward Furniture Mfg. Co. v. 
Isbell, 81 Ark. 549, 99 SW 845. 


Conn.—Cohen v. Pemberton, 53 
hag 221, 2 A 315, 5 A 682, 55 ‘AmR 


Ill.—U. S. Printing Co. v. H. O. 
Wilbur Co., 98 Ill. A. 20. 


Ky.—Sachs Shoe Co. 


‘ v. Maysville 
Suit,’ ete., Co., 
401. 


201 Ky. 239, 256 SW 


La.—Huntington v. Lowe, 
Ann. 

Md.—Canton Lumber Co. v. Liller, 
112 Md. 258, 76 A 415; Canton Lum- 


L3 Co: v. Liller, 107 Md. 146, 68 A 


Mich.—Stearns Salt, ete, Co. 
Dennis Lumber Co., 188 Mich, 700, 
154 NW 91,.2 ALR 638 

Minn.—Potsdamer  yv. 
Minn. 193, 58 NW 983. 

N. H.—Holmes v. Gregg, 66 N. H. 
621, 28 A 17. 

N. Y.—Portfolio v. Rubin, 233 N. 
Y. 439, 135 NE 843; Visscher Ve 
Greenbank Alkali Co., 11 Hun 159. 


Oh.—Bletsch v. Robinson, 4 Oh. 
Dec. (Reprint) 504, 2 ClevLRep 282. 


Or.—Russell v. Lilienthal, 86 Or. 
105, 58 P 890. 


3 Jua, 


Kruse, 57 


Tex.—Simmons Cohn v. Weil, (Civ. 
A.) 244 SW 562. 
Wyo.—Schiller v. Blyth, ete., Co., 


15 Wyo. 304, 88 P 648, 8 LRANS 1167. 


hehe .—Molling v. Dean, 18 T. L. R. 


77. Bland, ete., Lumber Co. 
Scanlan, (Tex. Civ. A.) 161 SW 401, 

78. Hummer v. Brenneman, 89 Ill: 
A. 460; Maney v. Greenwood, 182 N. 
C, 579, 109 SE 636; Vaughan v. Howe, 
20 Wis. RW OG Roy v. Harquail Co., 
41 N. B. 255. 


79. Portfolio _v. Rubin, 196 App. 
Div. 316, 187 NYS 302 [rev 110 Misc. 
303, 180 NYS 520, and aff 233 N. 


¥3 439, 135 NE 843]. 


80. Gumbinsky Bros. Co. v. Smal- 
ley, 208 App. Div. 661, 197 NYS 530 
FAL N23 5s IN Yai ok 92 139 NE 758]; 
Lowinson v. Newman, 201 App. Div. 
266, 194 NYS 258. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


scription, and reject the rest. 


§§ 399-401] 


Effect of Uniform Sales Act. Where the seller 
delivers the goods he contracted to sell, mixed with 
goods of a different description not included in the 
contract, the buyer may accept the goods which con- 
form to the contract and reject the rest, or he may 
The statute has been held ap- 
plicable to installment contracts as well as to single 


reject the whole.®? 


mixed deliveries.*? 
[§ 400] d. Existence and Cause 


order to be available to the buyer, the defects must, 
of course, exist at the time of the sale.’ 
cannot complain of defects which subsequently de- 
veloped owing to carelessness of inspection and his 
delay in taking delivery,** or of a defect due to the 
manner of use by him,**® or to his failure to take 
proper care of the goods,®® or where the inefficiency 


81. Uniform Sales Act § 44 subd 3. 


[a] Statute construed and ap- 
plied.—(1) Under Personal Prop. L. § 
125 subd 3 (Uniform Sales Act § 44 
subd 3), where the seller sold leather 
selected by the buyer at a specified 
price per square foot, and the greater 
part of the leather delivered was 
found to be leather not selected by the 
buyer, the buyer has a right to accept 
that part of the leather, which con- 
sisted of leather. selected by it, and 
reject the remainder. Amalgamated 
Leather Companies v. Dr. A. Posner, 
Shoes, 203 App. Div. 464, 196 NYS 
848. (2) Where a plaintiff sold four 
pieces of goods suitable to be manu- 
factured into cloaks and suits at a 
specified price per piece, and defend- 
ant accepted two pieces, but reject- 
ed the other two as unfit for the 
purposes purchased, there being am- 
ple evidence of the unfitness of the 
goods rejected, the buyer was enti- 
tled to reject a portion of the goods 
and accept those which complied 
with the contract. Portfolio v. Ru- 
bin, 2383.N._Y. 489, 135 NE. 843. (3) 
Where the buyer of tanned hides ac- 
cepted part and rejected the balance 
because of inferior quality, as per- 
mitted by Comp. L. (1918) § 11875 
subd 3 (Uniform Sales Act § 44 subd 
3) and requested the seller to stop 
further shipments, giving him no 
opportunity to replace the rejected 
hides, the seller was properly al- 
lowed recovery of the balance of 
the hides retained. Adam Kroehle’s 
Sons Co. v. Rockford Oak Leather 
Co., 240 Mich. 524, 215 NW 324. (4) 
Under St. (1919) § 1684t44 subd 3 
(Uniform Sales Act § 44 subd 83), 
the buyer of scrap iron could reject 
the whole of shipments containing 
boilers and sheet iron, or which were 
misdirected so as to impose demur- 
rage charges, or for which drafts 
attached to the bill of lading were 
drawn for amounts exceeding the 
contract price. Libman v. Fox Pio- 
neer Scrap Iron Co., 175 Wis. 485, 
185 NW 551. (5) But where the con- 
tract requires the parties to make 
a good-faith effort to agree as to the 
amount of damages, and no agree- 
ment is arrived. at, the seller not. in 
default is entitled to recover for the 
amount of goods of contract grades 
tendered by him. Lee v. Jenson, 189 
Wis. 286, 206 NW 880. (6) Other 
cases in which statute was applied. 
Frankel v. Foreman, 33 F. (2d) 83; 
Levy v. New River Collieries Co., 
203 NYS 589; Bloom v. Abram 
Bloom Co., 178 NYS 264 [rev on other 
grounds 193 App. Div. 788, 184 NYS 
622]. 


[b] In England and Canada (1) 
where the sale is by description, the 
buyer may accept that part of the 
goods which complies with the Oe 
ee 
Sigurdson v. Wm. Robinson Co., 
[1925] 2 DomLR 19 (applying stat- 
ute). (2), The buyer may reject the 
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but one.87 


[55 C.J.] 415 


of the article is due to a number of contributing 
causes of which the defect in the article itself is 
If the defect. in, or inefficiency of, a ma- 
chine or mechanical appliance is due to defective 
material furnished by the buyer,®*® or to certain 
causes beyond the control of the seller, but which 
could be obviated by the buyer,®® the seller is not 


liable. Nor can the buyer take advantage of a failure 


of Defects. In 


The buyer 


tor.22 


whole assignment if any of the goods 
do not conform to the contract. In 
re Moore & Co., Ltd., [1921] 2 K. 
Bo b519 fate [192n |) + KB. 73); Chold- 
ing that the sale was by description). 

82. Czarnikow-Rionda Co. v. West 
Market Grocery Co., 21 F. (2d) 309 
{certicrari den 275 U. S. 558, 48 SCt 
118, 72 L. ed. 425]. 

83. Trifiro v. Bevilacqua, 55 Cal. 
A. 147, 202 P 981; Cornish v. Shel- 
ton, 12 La. Ann. 415; pent v. Mc- 


py ens. fee SOU CS TGS 6865.85 (hes 
84. Nicholson v. Ouellette, (Can.) 


[1927] 2 DomLR 1116. 


85. May Mantel Co. v. U. S. Blow- 
Pipe Co., 93 Ga. 778, 21 SH 142; Mil- 
waukee Boiler Co. v. Duncan, 87 Wis. 
120, 58 NW 2382, 41 AmSR 33. 


[a] Continued use.—If the buyer 
continues the use of the defective 
article without repairs, thus enhanc- 
ing the defects, he cannot claim in- 
creased damages. Milwaukee Boiler 
Co. v. Duncan, 87 Wis. 120, 58 NW 
232, 41 AmSR 33. 


86. Travis v. Jenkins, 
GN. Wi) 1525 


87. Strahorn-Hutton-Evans Commn. 
Co. v. Red River Oil Co., 104 La. 664, 
29 S 265. 


88. Layne-Arkansas Co. v. 
man, 173 Ark. 1062, 294 SW 382. 


89. Lukens Steel Co. v. Doherty, 
5 La. A. 332; International Battery 
Co. v. Westreich, 182 App. Div. 843, 
170 NYS 149; Talge Mahogany Co. 
v. Quinn, 21 OhNPNS 221. 


[a] MTllustrations.—(1) A contract 
to deliver batteries at times and in 
quantities desired, to be in first-class 
order and to be shipped f. o. b. steam- 
er New York, was not a stipulation 
against faults in batteries arising 
from extraordinary perils or care- 
lessness of the buyer. International 
Battery Co. v. Westreich, 182 App. 
Div. 848, 170 NYS 149. (2) The fur- 
nishing of sheet steel in accordance 
with the usages and customs of the 
trade is sufficient compliance with 
the order, although the material 
could not be used for the purposes 
intended, owing to the inexperience 
of the buyer’s workmen who were 
unable to shape it properly after 
it was received. Lukens Steel Co. 
v. Doherty, 5 La, A. 332. 


30 HowPr 


See- 


90. Callender Insulating, etc., Co. 
v. Badger, 30 Ill. A. 314, 33 Ill. A. 
90; Saco Brick Co. v. J. P. Hustis 


Mfg. Co., 207 Mass. 312, 93 NE 629. 
$1. Implied warranty against de- 
fects see infra § 703. 

Return of goods as _ condition 
precedent to defense of action for 
price see infra §§ 963-964. 

92. U. S.—wWillings v. Consequa, 
30 F. Cas. No. 17,767, Pet. C..C. 301. 

Ala.—Boit v. Maybin, 52 Ala. 252; 
Preston v. Dunham, 52 Ala. 217. 


of machinery or appliances to meet the contract re- 
quirements, due to the manner in which it was in- 
stalled by him.°® 


[§ 401] e. Liability for Defects; 
In the absence of fraud on a sale of goods 
without warranty or particular agreement as to qual- 
ity, the seller is not answerable for defects,®? the 
rule of caveat emptor applying in all its force,?* | 


Caveat Emp- 


Ark.—James v. Bocage, 45 Ark. 284. 


Tll.—Nickle v. Williamson, 44 Ill. 
48; Nichols v. Guibor, 20 Ill. 285. 


Iowa.—Neally Yie Wilhelm, 4 
Greene 240, 61 AmD 118. 


La.—Lynch v. Kennedy, 27 la. 
Ann. 464; White v. Hill, 10 La. Ann. 
189; Briant v. Marsh, 19 La. 391; 
Barclay v. Conrad, 7 La. 261. 


Md.—Wheat v. Cross, 31 Md. 99, 
1 AmR 28; Taymon v. Mitchell, 1 
Md. Ch. 496. 


Mass.—-Wilson  v. 
Mass. 318, 1 NE 278. 


Poy re rapes as v. Alderson, 18 Miss. 


N. Y.—Rudderow v. Huntington, 5. 
N. Y. Super. 252; Goldrich v. Ryan, 
3 E. D. Smith 324; Moses v. Mead, 
1 Den. 378, 43 AmD 676; Welsh v. 
Carter, 1 Wend. 185, 19 AmD 473; 
Holden v. Dakin, 4 Johns. 421. 


N. C.—Swift v. Etheridge, 190 N. 
C.162;,129 SH 458. : 

Pa.—Heilbruner v. Wayte, 51 Pa. 
259; Wetherill v. Neilson, 20 Pa. 448, 
54 AmD 741; Ames v. Owens, 2 C. 
Pl. 99: 

S. C.—Thompson v. Lindsay, 
C. 1.236, Sa.Co Ee obs 
Vo eDickensSon, tS Ca hick cdisioe 

Tenn.—Crabtree v. Cheatham, 2 
Yerg. 138; Westmoreland v. Dixon, 
4 Hayw. 223, 9 AmD 763. 
Pease pe sie v. Ward, 27 Vt. 

Va.—Wilson  v, 
Rand. (25 Va.) 5. 

Wash.—Mianus Motor Works v. 
Vollans, 94 Wash. 209, 162 P 49. 


Lawrence, 139 


6 S. 
Neilson 


Shackleford, 4 


Wis.—Milwaukee Boiler Co. v. 
Duncan, 87 Wis. 120, 58 NW 2382, 
41 AmSR 33. 


And see cases infra note 93. 


[a] Tllustration.—The owner of 
an engine which a motor works con- 
tracted to fit on a cast frame to get 
two speeds on drums, etc., not guar- 
anteeing the power of the engine to 
drive the drums, could not escape lia- 
bility for the price on the ground 
that the engine when mounted would 
not develop the necessary power. 
Mianus Motor Works vy. Vollans, 94 
Wash. 209, 162 P 49. 


Implied warranties see infra § 703. 


93. Ark.—James v. Bocage, 45 
Ark. 284. 


Ga.—Johnson y. Andrews, 28 Ga. 
Kan.—Kinkel v. Winne, 67 Kan. 
100, 72 P 548, 62 LRA 596. 


N. Y.—Flood v. Senger, 
Div. 140, 124 NYS 1013; Beirne v. 
Dord, 4 N. Y. Super. 89; Heller’ v. 
Altman, 91 NYS 769; Welsh v. Car- 
ter, 1 Wend..185, 19 AmD 473. 

N. C.—Fulenwider v. Poston, 48 N. 
Cc. 528; Duckworth v. Walker, 46 N- 
C. 507; Caldwell v. Smith, 20 N. C. 
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especially where the buyer accepts the goods after 
inspection or an opportunity therefor.°4 
sale is by the manufacturer of the goods, however, 
the rule is in some jurisdictions more strict and he 
is held liable for defects,®® and it has been held that 
the seller may be liable for his negligence in the 
selection of an article delivered, even though there 


is no implied warranty.°® 


[§ 402] f. Sale by Sample®?’—(1) What Consti- 
tutes. To constitute a sale by sample it must appear 
that the parties contracted solely with reference to 
the sample, with the understanding that the bulk 
was like it,°* and whenever the designation of the 
quality is by reference to a sample, the sale is by 
But the mere exhibition of a sample by 
the seller, in the absence of any showing that it was 
an inducement of the sale or formed the sole basis 
thereof, does not amount to such a designation of 
quality as to constitute a sale by sample,' especially 


sample.°® 


193. 

Oh.—Chesapeake, etc., R. Co. v. 
Pittsburgh Steel Fdy. Co., 21 Oh. A. 
373, 153 NE 201. 

Seabee eae v. Johnson, 6 Heisk. 
0. 
Va.—Latham 

382, 103 SE 638; 

78 Va. 254. 

B. C.—Ironside v. Vancouver Mach. 
Depot, Ltd., 20 B. C. 427. 

[a] Statement of rule.—The rule 
of caveat emptor is that if the buyer 
‘does not exact a warranty of quality 
but trusts to his own judgment, he 
must bear the loss if the quality is 
not what he expected it to be. The 
rule assumes that each party acts in 
good faith. Welsh v. Carter, 1 Wend. 
CNA Ye) loop Ama Dirag 3. 

Existence of fraud see supra § 86 
et seq. : 

94. U. S.—Barnard v. Kellogg, 10 
Wall. 383, 19 L. ed. 987; Carleton v. 
Jenks, 80 Fed. 937, 26 CCA 265; Lind- 
ley v. Hunt, 22 Fed. 52. 

Ill.—Kohl v. Lindley, 39 Ill. 195, 89 
AmD 294. 

Iowa.—Dean v. Morey, 33 Iowa 120. 

Miss.—Watkins v. Guthrie, 38 S 370. 

N. Y.—Eaton v. Waldron, 67 Hun 
551, 22 NYS 504. 

Pa.—Lord y. Grow, 
AmD 504. 

Wash.—Wieland Bros. v. Chlopeck 
Fish Co., 55 Wash. 508, 104 P 789. 

Eng.—Island Cold Storage Co. v. 
Mutch, 70 DomLR 449. 

Alta.—Urch v. Strathcona Horse 
Repository, 2 Alta. L. 183. 

Ont.—Oldrieve v. C. G. Anderson 
Co.,*Ltd., 35 Ont. L. 396. 

[a] No opportunity for inspection. 
—On a sale of goods when the buyer 
has no opportunity of inspection, the 
maxim caveat emptor does not apply. 
Mooers v. Gooderham, 14 Ont. 451. 

95. Ind.—Page v. Ford, 12 Ind. 46. 

La.—Barclay v. Conrad, 7 La. 261. 

Minn.—Wisconsin Red Pressed- 
Brick Co. v. Hood, 60 Minn. 401, 62 
NW 550, 51 AmSR 539. 

N. H.—Newmarket Iron Fdy. v. 
Harvey, 23 N. H. 395. 

N. Y.—Carleton v. Lombard, 149 N. 
Y. 187, 43 NE 422; Howard v. Hoey, 
23 Wend. 350, 35 AmD 572. 

Implied warranties see infra §§ 717, 
718. 

96. Herbert v. W. C. Mahon Co., 
211 Ill. A. 297. 

97. Conformity to model see su- 
pra § 394. 


v. Powell, 127 .Va. 
Proctor v. Spratley, 


39 Pa. 88, 80 
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Where the 


by sample.* 


ple.® 


Implied warranty on sale by sample 
see infra §§ 708-711. 

98. U. S—Cudahy Packing Co. v. 
Narzisenfeld, 3 F. (2d) 567; In re 
Nathan, 200 Fed. 379, 118 CCA 531. 

Ga.—Imperial Portrait Co. v. Bry- 
Ae ede Cte G9, Om Src le 


Md.—Gunther v. Atwell, 19 Md. 157. 
Minn.—Day v. Raguet, 14 Minn. 273. 


Mo.—Columbia River Packers’ As- 
soc. v. Springfield Grocer Co., 129 Mo. 
A. 132, 108 SW 123. 


N. Y.—Henry v: Talcott, 175 N. Y. 
385, 67 NE 617; Beirne v. Dord, 5 N. 
Y. 95, 55 AmD 321 [rev 4 N. Y. Sup- 
er. 89]; Pascal v. Goldstein, 51 Misc. 
629, 100 NYS 1025; E. T. Burrowes 
Co. v. Rapid Safety Filter Co., 49 Misc. 
539, 97 NYS 1048; Hamilton v. Pe- 
lonsky, 48 Mise. 554, 96 NYS 216; 
New York Hydraulic Brick Co. v. 
Gunn, 43 Misc. 330, 87 NYS 168; Low- 
enberg Co. v. Block, 140 NYS 375. 


N. C.—Pickrell, ete., Co. v. Wilson 
Wholesale Co., 169 N. C. 381, 86 SE 
187, AnnCas1917C 344. 


Oh.—Elias, ete., Co. v. Common 
Sense Novelty Co., 18 Oh. A. 392. 


Tenn.—Nunnelly v. Goodwin, (Ch. 
A.) 39 SW 855; Jones v. Wasson, 3 


Baxt. 211. 
Va.—Proctor v. Spratley, 78 Va. 
254. 


W. Va.—American Canning Co. v. 
Flat Top Grocery Co., 68 W. Va. 698, 
70 SE 756. 


[a] Rule applied.—An agreement 
to furnish varnished signs and sub- 
mitting an unvarnished sample is a 
sale on contract, and not by sample. 
Elias, ete., Co. v. Common Sense Novy- 
elty Co., 18 Oh. A. 392. 


99. U. S.—Lydia Cotton Mills v. 
Prairie Cotton Co., 156 Fed. 225, 84 
CCA 129. 


Ala.—Penn v. Smith, 93 Ala. 476, 
9S 609. 

Colo.—Butterfield v. Butterfield, 18 
Colo; Ans 323,071. 1P639° 


Mo.—Roth v. Continental Wire Co., 
94 Mo. A, 236, 68 SW 594. 


N. Y.—Zabriskie v. Central Vermont 
R. Co., 181 N. Y. 72, 29 NE 1006; Mer- 
it Mach. Mfg. Corp. v. De Vinne-Hal- 


lenbeck Co., 227 App. Div. 296, 237 
NYS 472; Kupfer v. Pellman, 67 
Mise. 149, 121 NYS 1081; Beebee v. 


Robert, 12 Wend. 4138, 27 AmD 1382. 


Tex.—Robert McLane Co. v. Swer- 
nemann, (Civ. A.) 189 SW 282. 


1. Conn.—L. A. Lockwood, Jr., 
Ine. v. Gross, 99 Conn. 296, 122 A 59: 


Ga.—Imperial Portrait Co. v. Bry- 


[§§ 401-402 


when the quality of the article to be furnished is 
expressly described in the contract without reference 
to the sample,’ or the parties agree that the goods 
ordered shall differ from the sample in some impor- 
tant particular ;* 
implied where the seller told the buyer when the 
latter took a sample of the goods that he did not sell 
A contract of sale which points out a 
known and ascertainable standard by which to judge 
the quality of the goods is, for all practical purposes, 
a sale by sample,° eyen though the standard is not 
present at the time of sale, or even in existence.® 
So it has been held that a sale is none the less one 
by sample because the sample was delivered to the 
buyer some time before the sale and was in his pos- 
session at that time,’ or because the buyer tested the 
correctness of the sample by taking a second sam- 
Whether a sale is by sample is determined by 
the intent of the parties as shown by the terms of 


and a sale by sample cannot be 


any lit “Gas, 99) 36) S291" 
Md.—Gunther vy. Atwell, 19 Md. 157. 


Mass.—Learned v. Hamburger, 245 
Mass. 461, 139 NE 641; Weston v. 
Barnicoat, 175 Mass. 454, 56 NE 619, 
49 LRA 612. 


Minn.—Walter A. Wood Harvester 
Rane Ramberg, 60 Minn. 219, 61 NW 

v . 

Mo.—Columbia River Packers’ As- 
soc. v. Springfield Grocer Co., 129 Mo. 
A. 132, 108 SW 113. 


N. Y.—Henry v. Talcott, 175 N. Y. 
385, 67 NE 617; Ames v. Jones, 77 
N. Y. 614; Pascal v. Goldstein, 51 
Mise. 629, 100 NYS 1025; Hamilton 
v. Pelonsky, 48 Mise. 554, 96 NYS 
216; Lowenberg Co. v. Block, 140 
ee 375; Waring v. Mason, 18 Wend. 


2. U. S.—Michigan Copper, 
Co. v. Chicago Screw Co., 
502. : 

Ga.—Imperial Portrait Co. v. Bry- 
an, 111 Ga. 99, 36 SE 291. 

La.—Brierre v. R. C. Stone Milling 
C., 5 La. A. (Orleans) 241. 

Mass.—Weston v. Barnicoat, 
Mass. 454, 56 NE 619, 49 LRA 612. 

Minn.—Walter A. Wood Harvester 
ase Ramberg, 60 Minn. 219, 61 NW 


etc., 
269 Fed. 


LES 


N. Y.—Aristo Hosiery Co. v. Gold- 
stein-Lasar Co., 188 NYS 460. 


3. Lothrop v. Otis, 7 Allen (Mass.) 
435; Day v. Raguet, 14 Minn. 273; 
Ideal Wrench Co. v. Garvin Mach. Co., 
92 App. Div. 187, 87 NYS 41 [aft 182 
N. Y. 573, 74 NE 1118] (where it was 
agreed that the goods should be of 
better quality than the sample). 


[a] Variation from sample.—Un- 
der a contract to furnish “a six-ton 
scale,” equal in every respect to an- 
other scale which is referred to, it is 
sufficient to furnish a scale equal in 
all material respects, for the purpose 
of weighing six tons, to the one re- 
ferred to, and it is not necessary to 
furnish a scale equal to the sample, 
if the latter has greater strength 
than is necessary for that purpose. 
Lothrop v. Otis, 7 Allen (Mass.) 435. 


4 Woodruff Coal, etc., Co. v. Com- 
mercial Coal Co., 221 Mich. 175, 190 
NW 686. 

5. Zabriskie v. Central Vermont R. 
Co., 131 NY. ©7723) 29° NE 1006: 


6. Zabriskie v. Central Vermont 
R. Co., supra. 


7. Kupfer v. Pellman, 67 Misc. 149, 
121 NYS 1081. 

8. Gallagher v. Waring, 9 Wend. 
(N. Y.) 20 [aff 18 Wend. 425]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 402-403] 


the contract and the circumstances surrounding the 
Where the facts are undisputed and 
do not permit of different inferences, the question 
whether a sale was by sample is a question of law,° 
but if the facts are disputed, or different conclusions 
may reasonably be drawn therefrom, it is a question 


transaction.® 


for the jury.14 


Examination or opportunity therefor. 
where a buyer has no opportunity to inspect the 
goods and a sample is exhibited at the sale and of- 
fered to him for examination, the courts will pre- 
sume that the sale was one by sample,?? although 
such presumption may be rebutted by other facts.1* 
As a circumstance tending to show a sale by sample, 
the fact that an examination of the goods in bulk 
was inconvenient or impossible may be considered.1* 
But a sale is not ordinarily by sample where the 
buyer examines,'® or is given full opportunity to 
examine,*® the goods in bulk, even if an examination 
is inconvenient or difficult,'7 or where it is expressly 


U. S.—In re Nathan, 200 Fed. 
379" 118 CCA‘531. 


Conn.—L. A. Lockwood, Jr., 
Gross, 99 Conn. 296, 122 A 59. 


Mass.—Learned v. Hamburger, 245 
Mass. 461, 139 NE 641. 


N. Y.—Henry v. Talcott, 175 N. Y. 
385, 67 NE 617; Smith v. Coe, 170 N. 
Y. 162, 68 NE 57; Hamilton v. Pelon- 
sky, 48 Misc. 554, 96 NYS 216; Jacobs 
Vi Day, 5 “Mise. 410, 25 NYS 763; 
Aristo Hosiery Co. v. Goldstein-Lasar 
Co., 188 NYS 460; Evarts v. Thorn, 
11 NYSt 668. 


N. C.—Pickrell, etc., Co. v. Wilson 
Wholesale Co., 169 N. C. 381, 86 SE 
187, AnnCas1917C 344. 


Oh.—Elias, ete., Co. v. Common 
Sense Novelty Co., 18 Oh. A. 392. 


ERC balee v. Wasson, 3 Baxt. 
de 


[a] Sale held by sample.—Meyer v. 
Everett Pulp, ete., Co., 193 Fed. 857, 
113 CCA 643 [rev on another ground 

184 Fed. 945]. 


[b] Sale held not aby sample.—L. 
A. Lockwood, Jr., Inc. v. Gross, 99 
Conn. 296, 122 A 59; Learned v. Ham- 
burger, 245 Mass. 461, 139 NE 641; 
Smith v. Coe, 170 N. Wa 162, 63 NE 
Sian) Pickrells xete. Com vie Wilson 
Wholesale Co., 169 N. C. 381, 86 SH 
187, AnnCas1917C 344. 


10. Smith v. Coe, 
63 NE 57. 


11. Woodruff Coal, etc., Co. v. Com- 
mercial Coal Co., 221 Mich. 175, 190 
NW 686; Henry v. Talcott, 175 N. Y. 
385, 67 NE 617; Hamilton v. Pelon- 
sky, 48 Misc. 564, 96 NYS 216; New 
York Hydraulic Press Brick ‘Co. Vv. 
Gunn, 43 Mise. 330, 87 NYS 168; 
Jones v. Wasson, 3 Baxt. (Tenn.): 211. 


12 enya PaleOur,. Lio. sii. SY 
385, 67 INE. 617; ‘Hamilton A Pelon- 
sky, 48 Misc. 554, 96 NYS 21 


13. Henry v. Talcott, re INS ONG 
385, 67 NE 617; Hamilton v. Pelon- 
sky, 48 Misc. 554, 96 NYS 216. 


14. Beirne v. Dord, 4 N. Y. Super. 
89; Jacobs v. Day, 5 Misc. 410, 25 
NYS 763. 

15. Cudahy Packing Co. v. Narzi- 
senfeld, 3 F. (2d) 567; Baton v. Wal- 
dron, 67 Hun bd, 22 NYS 504. 


16. Barnard v. Kellogg, 10 Wall. 
(U. S.) 383, 19 L. ed. 987; Henry v. 
Talcott, 175 N. Y. 385, 67 NE 617; 
Eaton yv. Waldron, 67 Hun 551, 22 
NYS 504; Hamilton Vv. Pelonsky, 48 
Misc. 554, 96 NYS 216; Selser v. Rob- 
erts, 105 Pa. 242; Jones vy. Wasson, 
3 Baxt. (Tenn.) 211, 
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stated that the sale must be on examination.*® 
the other hand, it has been held that, because of the 
limited opportunities for examination, every sale of 
baled cotton is a sale by sample,1® although the buyer 
personally examines the cotton by taking samples 
from all or a large number of the bales.?° 
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On 


So it has 


been held that there is a sale by sample where, after 


Ordinarily, 


viously.?+ 


U7. Llenryiever haleott. 17-5 NN Y. 
385, 67 NE 617; Hamilton v. Pelon- 
sky, 48 Misc. 554, 96 NYS 216. 


18. Kellogg v. Barnard, 14 F. Cas. 
No. 7,661, 6 Blatchf. 279 [aff 10 Wall. 
383, 19 L. ed. 987] 


19. Oneida Mfg. Soc. v. Lawrence, 
4 Cow. (N. Y.) 440; Boorman vy. Jen- 
kins, 12 Wend. (N. Y.) 566; Collins 
Cotton Co. vy. Wooten-Burton Sales 
Co.; 82 OKI. 67, 196 P 681. To same 
effect Wilkirson v. Randle, (Tex. Civ. 
A.) 29 SW 481. 


20. Beebee v. Robert, 12 Wend. (N. 
Y.) 413, 27 AmD 132; Collins Cotton 
Co. v. Wooten-Burton Sales Co., 81 
Okl. 67, 196 P 681. 


21. Glanzer v. J. K.. Armsby Co., 
170 NYS 1055. 

22. See supra § 401. 

237 Henry iv CDolCObt. al 75) UNa ks 
385, 67 NE 617; Oneida Mfg. Soc. v. 
Lawrence, 4 Cow. (N. Y.) 440; Crun- 
den Martin Mfg. Co. v. Turner, 274 
Pa. 425, 118 A 365; Rose v. Beatie, 11 
Su Cone bss. 


{a] Chief reason for exempting 
sales by sample from the rule of 
caveat emptor is that the buyer has 
no chance to protect himself by an 
examination of the goods. Henry v. 
Talcott, 175 N. Y. 385, 67 NE 617. 


24. U. S.—Meyer v. Everett Pulp, 
etc., Co., 193 Fed. 857, 113 CCA 643 
[rev on another ground 184 Fed. 945]; 
Caraway v. Kentucky Refining Co., 
163 Fed. 189, 90 CCA 59. 


Kan.—Gill v. Kaufman, 16 Kan. 571. 


La.—John Igelstroem Sign, etc., Co. 
v. Ford, 3 La. A. (Orleans) 450. 


Mass.—Sorrells v. Ancona Co., 
Mass. 381, 145 NE 564. 


N. Y.—Smith v. Coe, 170 N. Y. 162, 
63 NE 57; Mayer v. Dean, 115 N. Y. 
556, 22 NE 261, 5 LRA 540; Gurney v. 
APLANItA WOtC. lak UOOmn OOMENe Wet oolss 
Schwartz v. Kohn, 155 NYS 547; Gal- 
lagher v. Waring, 9 Wend. 20 [aff 18 
Wend. 425]; Andrews v. Kneeland, 6 
Cow. 354; Oneida Mfg. Soc. v. Law- 
rence, 4 Cow. 440. 


Porto Rico.—Pesquera v. Mari, 
Porto Rico 592. 

S. C.—Rose v. Beatie, 
538. 

Tex.—Adkins-Polk Co. v. Barkley, 
(Civ. A.) 297 SW 757. 

Newfoundl.—Spencer v. Newfound- 
land Clothing Co., 9 Newfoundl. 505; 
Woods v. White, 4 Newfoundl. 458. 


Sask.—Moore Milling Co. v. Laird, 
1 Sask. L. 471, 2 Sask, L. 369. 


250 


23 


INS ASS oi; 


examination of the goods by the buyer’s representa- 
tive was repudiated, a contract was made on the ex- 
press basis of a sample shown him several days pre- 


[§ 403] (2) Rights of Parties—(a) In General. 
The doctrine of caveat emptor?? does not apply to 
sales by sample,?* and on such a sale the obligation 
rests on the seller to deliver goods corresponding to 
the sample,?* and there is a breach of contract on 
his part if they do not so correspond,?* at least in 
every material respect,?® even though he was ignor- 
ant of the defects,?" or delivered an article of better 
quality than the sample.? 


Such breach entitles the 


And see cases infra notes 25-33. 


[a] MIllustration.—Where thread 
was sold by sample, and. the sample 
on which the price was based was 
manufactured of Egyptian yarn, the 
buyer is entitled to ,demand that 
thread delivered be manufactured of 
that same yarn. Strauss v. Silver-, 
stein, 248 Fed. 393, 160 CCA 403. 


[b] Sample is standard of com- 
parison.—A dkins-Polk Co. v. Barkley, 
(Tex. Civ. A.) 297 SW 757. 


[ec] Construction of contract.—Ac- 
ceptance of an offer for “staves, a 
anteed equal to sample . 
which the average width is 5% neh 
es,” called for staves equal in dimen- 
sions to the samples, whether more or 
less than such width. Caraway v. 
Kentucky Refining Co., 163 Fed. 189, 
90°C CA 59: 


25. International Tile, ete., Co. v. 
Ahlers, 18 NYS 883; Winnipeg Fish 
men v. Whitman Fish Co., 41 Can. S. C. 


26. Hanhart v. 
Cor, 157 IN STO G: 
49 Pa. Super. 72. 


[a] Tllustrations.—(1) Where silk 
scarfs were sold by sample, the buyer 
cannot be required to accept scarfs 
materially shorter than the sample. 
Hanhart v. Labe Importing Co., 157 
NYS 897. (2) In an action to recov- 
er the price of a tombstone purchased 
by defendant through a salesman of 
plaintiff, a verdict and judgment for 
defendant will be sustained where the 
stone ordered was to be a duplicate 
of the one shown to the salesman, and 
the stone furnished differed in some 


Labe Importing 
Fraser vy. Stratford, 


material respects from it. Fraser v. 
Stratford, 49 Pa. Super. 72. 
27.7 Euller vo Cowell 8" aneAnnes 


136, 58 AmD 676. 


[a] Illustration.—A_ seller’s igno- 
rance that cotton sold by him was 
falsely packed does not exempt him 
from liability for the difference be- 
tween the value of the bales in their 
actual condition and what the value 
would have been if the quality 
throughout the bale had been uniform 
with the samples. Fuller v. Cowell, 
8 La. Ann. 136, 58 AmD 676. 


28. Strauss v. Silverstein, 248 Fed. 
393, 160 CCA 403. 


[a] Thus, where thread is sold by 
sample, the seller is bound to furnish 
thread according to sample, even 
though, having no % 4 in stock, it sub- 
stituted better and stronger thread, 
which by mistake it labeled %4. 
Strauss v. Silverstein, 248 Fed. 393, 
160 CCA 408. 


418 [55 C.J.] 


buyer to reject the goods?® and relieves him from 
liability for the price if he returns them,*® but he 
must give notice of such rejection within a reason- 
able time, and it is usually a question for the jury 
to determine from all the circumstances what consti- 
tutes a reasonable time.*? By such rejection the 
hbuyer neither rescinds the contract nor waives the 
right to damages for breach thereof.** But if the 
goods conform to the sample, the buyer is bound to 
accept them,®* even though they are unsuitable for 
the purpose intended.?® If the contract provides 
that the goods are “subject. to return if rejected,” 
and the seller knows that they are for a customer of 
the buyer, the right to return does not. depend on 
‘whether the goods are up to sample, but whether or 
not they are accepted by the customer;?° and the 
fact that the buyer shipped them to his customer 
without inspection is immaterial.?7 


Approval of sample. If the sale is subject to the 
buyer’s approval of a sample submitted, there is no 
obligation on the part of the seller to deliver any 
goods before approval of the sample.*® 


Sample furnished by state official. In sales by 
samples prepared by a state inspector, his agency 
in preparing them is as much in behalf of the buyer as 
the seller;?® and neither has any right of redress 
against the other for any mistake as to condition or 
quality if, with mutual knowledge and good faith, 


OntWN 117. 
[a] 


29. U. S.—In re Cowen, 11 F. (2d) 
692; Markey v. Brunson, 286 Fed. 893. 
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Sufficiency 


they buy and sell on the credit of such samples.*° 


Sample to be selected by third person. Under a 
contract for the sale of merchandise of the quality 
of a sample to be selected by a third person, the 
seller is liable only in case of fraud, where a sample 
of inferior quality is accepted.** 


Where goods are sold both by sample and descrip- 
tion or representation, they must not only conform to 
the sample, but be of the kind described or repre- 
sented,*? and if the sample is an imitation, not dis- 
eoverable by mere inspection, it does not follow that 
the bulk may also be an imitation of what the con- 
tract calls for.*? 


Right of seller to remedy defects. A trade custom 
importing into a contract containing an arbitration 
clause a provision that the buyer may not reject the 
goods because of variation from the sample, provided 
the variation is such that it can reasonably be rem- 
edied by an abatement of the price, and does not 
affect the purpose for which the goods were pur- 
chased, is a reasonable custom,** although it would 
be otherwise without the proviso.*® But in the ab- 
sence of contract or trade custom, the seller is not 
entitled to replace the goods or to insist that the 
buyer take the goods with an allowance for defects.*® 


[§ 404] (b) Part of Goods Defective.*7 If only 
part of the goods are defective and the contract is 
divisible,*® or the buyer reserves the right to returr 


rates, cannot maintain that the cards 


of rejection.— | did not comply with the contract in 


[§§ 403-404 


Ala.—-Veitch v. Illinois Cent. R. Co., 
14 Ala. A. 146, 68°S 575. 


Del.—Love v. Barnesville Mfg. Co., 
19 Del. 152, 50 A 536. 


Ill.— Webster  v. 
230. 


Ind.—Gatling v. Newell, 9 Ind. 572. 
Kan.—-Gill v. Kaufman, 16 Kan. 571. 


Ky.—Taylor vy. Eblinger Shoe Mfg. 
Co., 201, Ky. 419; 257 SW. 4%. 


La.—John Igelstroem Sign, etc., Co. 
_v. Ford, 3 La. A. (Orleans) 450. 


Mich.—International Shoe Co. v. C. 
G. Fleckenstein Co., 229 Mich. 686, 202 
NW 942. 


Nebr.—Kron v. J. C. Robinson Seed 
Co., 111 Nebr. 147, 195 NW 939; Prov- 
idence Jewelry Co. v. Gray Mercantile 
Co., 92 Nebr. 633, 189 NW 215; Na- 
tional Engraving Corny. Queen City 
Laundry, 92 Nebr. 402, 188 NW 575. 


N. Y.—Hardt v. Western Electric 
Co., S84 App. Div. 249, 82 NYS 835; 
Brigg v. Hilton, 10 Daly 292; Rosen- 
berg v. Rosenzweig, 173 NYS 421; 
Hanhart v. Labe Importing Co., 157 
NYS 897; Schwartz v. Kohn, 155 NYS 
547; Kahn vy. Princess Shirt Waist 
Mfg. Co., 1382 NYS 3387. 


N. C.—Robinson y. Huffstetler, 165 
N. C. 459, 81 SE 753. 


Pa.—Irwin Gas Coal Co. v. Logan 
Coal Co., 270 Pa. 448, 113 A 667; Lonk- 
er v. Cohen, 78 Pa. Super. 73. 

Tenn.—Model Mill Co, v. Carolina, 
ete., R. Co., 136 Tenn. 211, 188 SW 
936. : 

Tex.—Adkins-Polk Co. v. Barkley, 
(Civ. A.) 297 SW 757; Robert McLane 
Co. v. Sivernemann, (Civ. A.) 189 SW 
282; Pontiac Shoe Mfg. Co. v. Hamil- 
ton, 18 Tex. Civ. A. 283, 44 SW 405. 


Eng.—Azemar v. Casella, L. R. 2 
Cais 


Granger, 78 Ill. 


AS onlaity User kvm cue OM (le 
Newfoundl.—Woods v. White, 4 
Newfoundl. 458. 


Ont.—Feldstein v. Sculthorp, 19 


Where yarn was sold by sample, and, 
after receipt of it, defendant made 
tests to ascertain whether its strength 
was as great as that of the sample, 
and, finding that it was not, imme- 
diately notified plaintiffs that he held 
the yarn subject to their order, and 
requested what disposition should be 
made thereof, there was a sufficient 
rejection, the yarn having been ship- 
ped directly from the spinner, in Eng- 
land, to defendant, in Illinois, and 


| plaintiffs, the sellers, being located in 


New York. Hardt v. Western Elec- 
tric Co., 84 App. Div. 249, 82 NYS 835. 


Rejection of goods for defects in 
quality generally see infra § 416. 


Trade custom entitling seller to 
remedy defects see infra text and note 
44, 


Waiver of defects by acceptance or 
retention of goods see infra § 432 


30. Hanson vy. Busse, 45 Ill. 496; 
Home Lightning Rod Co. v. Neff, 60 
Iowa 138, 14 NW 216; Hollender v. 
Koetter, 20 Mo. A. 79; E. W. Bliss 
Co. v. U. S. Incandescent Gas Light 
Co., 78 Hun 615, 29 NYS 110 [rev on 
other grounds 149 N. Y. 300, 43 NE 
859]; Schwartz v. Kohn, 155 NYS 547. 


31. Renick v. Aronoff, 76 Pa. Su- 
per. 206; Boehringer v. A. B. Richards 
Medicine Co., 9 Tex. Civ. A. 284, 29 SW 
508; Winnipeg Fish Co. v. Whitman 
Fish)Co;, 41 Cans iS. Cs1458. 


32. Boehringer v. A. B. Richards 
Medicine Co., 9 Tex. Civ. A. 284, 29 
SW 508. 


33. Rosenberg v. Rosenzweig, 173 
NYS 421. 
84. Sorrells v. Ancona Co., 250 


Mass. 381, 145 NE 564; Outcault Ady. 
Co. v. Schierbaum, (Mo. A.) 209 SW 
982; Irwin Gas Coal Co. v. Logan Coal 
Co., 270 Pa. 448, 118 A 667; Gonter v. 
Klaber, 67 Wash. 84, 120 P 533. 


[a] Goods held to correspond to 
sample.—In a sale by sample of post 
cards for advertising purposes, the 


buyer, being presumed to know postal 


that the rate was two cents, while it 
was contemplated that the cards were 
to be such that they could be sent 
through the mail for one cent. Out- 
cault Adv. Co. v. Schierbaum, (Mo. 
A.) 209 SW 982. 


35. Sudbury v. Penn Worsted Co., 
263 Fed. 76; Albree v. Philadelphia 
Co., 201, Pa. 165, 50 A 984. 


36. Lyon v. Motley, 9 Misc. 500, 
30 NYS: 218. 


37. Lyon v. Motley, supra. 


38. Beacon Mfg. Co. v. Barnard 
Mfg. Co., 261 Mass 397, 158 NE. 751, 


39. Gunther v. Atwell, 19 Mad. 157. 
40. Gunther y. Atwell, supra. 


41. Cheongwo v. Jones, 5 F. Cas. 
No. 2,688, 3 Wash. 359. 


42. Ill.—Ozonized Ox Marrow Co. 
Li. Barrett, 211 Ill. A. 421; Wabash 
187 Ill. A. 


Canning Co. v. Nicholls, 


_ Jua.—Brierre v. R. C. Stone Mill- 

ing Co., 5 La. A. (Orleans) 241. 
Mass.—Gould v. Stein, 149 Mass. 

are 22 NEO 47, 14 AmSR’ 455, 5 LRA 


Mo.—Ungerer Vv. Louis 
Cheese, étc., Co., 155 Mo. A. 
Sw 56. 


N. Y.—Henry v. Talcott, 175 N. Y. 
385, 67 NE 617; Bach v. Levy, 101 
N. Y. 511, 5 NE) 345. 


Implied warranties see infra VIII. 
43. Ungerer Vv. Louis Maull 


Maull 
Nissi 9 


Cheese, etc., Co., 155,/Mo. A. 95, 134 
SW 56. 
eat In re Walkers, [1904] 2 K. B. 
45. In re Walkers, supra 
46. In re Cowen, 11 pe: 22), Sees 


Peene v. Taylor, 32 T. 


: aN Sale by ee see supra 


Waiver by part acceptance see | in- 
fra § 4382. 


48. Slayden-Kirksey Woolen Mills 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 404-406] 


all or a part of the goods,*® he may return those not 
conforming to the sample and retain the remainder. 
Where the contract is entire, and part of the goods 
are not up to sample, the buyer may reject all,°° 
but cannot accept a part and reject the balance be- 
cause not corresponding to the sample.*? 


[§ 405] (c) Inspection To Determine Conformity 
to Sample.*? For the purpose of determining wheth- 
er the goods do conform to the sample the buyer 
has the right to an inspection and examination of the 
goods in bulk,®* and such right is not infringed by 
the seller’s shipping the goods in his own name with 
draft attached to the bill of lading.** But the rule 
does not apply where goods are delivered to a ear- 
rier chosen by the buyer, and are lost while in the 
carrier’s possession.°® If the contract gives the 
buyer the right to inspect, such right must be exer- 
cised in good faith.®* The inspection should be made 
within a reasonable time®’ and, as a general rule, at 
the place of delivery, in the absence of anything to 
show a contrary intention.®® But where the goods 
are delivered to a carrier to be transported to the 
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tion,°® and such inspection may be made before pay- 
ment of the draft attached to the bill of lading, and 
without production of the bill of lading.®® On the 
other hand, it has been held that under a contract 
of sale f. 0. b. place of shipment, inspection should 
be made at such place.°1 But although the goods 
may be inspected at the place of destination, the sole 
effect of such inspection is to determine their con- 
dition at the place of shipment.®? If the goods are 
to be delivered “ex ship” at place of destination, and 
the buyer has no reasonable opportunity to inspect 
them at the wharf when unloaded, he is entitled to 
make inspection at some other convenient and rea- 
sonable place.** 


Conclusiveness of determination. The determina- 
tion of the inspector that the goods conform to the 
sample is conclusive in the absence of fraud.®* 

[§ 406] g. Determination of Quality—(1) In Gen- 
eral. It has been held in some eases that, in the 
absence of any stipulation to the contrary, the qual- 
ity of the goods is to be determined as of the place 
of sale or shipment,°° while in others it has been 


buyer, the place of inspection is the point of destina- | held that the place** and time®’ of delivery controls 


Vey epring,. 1164011, Ay oo7* G. -Rob- 
dell, Inc. v. Scheier, 46 S. D. 228, 
191 NW _ 836; Schiller v. Blyth, etc., 
ae Wyo. 304, 88 P 648, 8 LRANS 


49. Argensinger v. Cline, 69 Iowa 
57, 24 NW 599, 28 NW 435. 
oe Woods y. White, 4 Newfoundl. 

51. U. S.—Meyer v. Everett Pulp, 
etc., Co., 193 Fed. 857, 113 CCA 643 
[rev on another ground 184 Fed. 
945]. 

Ill.— Telford v. Albro, 60 Ill. A. 359. 

Iowa.—Halloran v. Quaker Oats 
Co., 185. Iowa 823,,826, 171 NW 139 
[cit Cyc]. 

Miss.—Hytken v. Hanover Chil- 
dren’s Wear Co., 155 Miss. 478, 124 
S 654; Hytken Bros. v. International 
Dress Co., 155 Miss. 469, 124 S 653; 
Nelson vy. Wilkins, 151 Miss. 492, 118 
S 436. 

N. Y.—Simon vy. Wood, 17 Misc. 607, 
40 NYS 675. 

52. Inspection and approval gen- 
erally see infra §§ 407-416. 

53. U. S.—Meyer v. Everett, Pulp, 
etc., Co:, 193 Fed. 857, 118 CCA 643 
{rev on another ground 184 Fed. 945]. 

Ala.— Veitch v. Illinois Cent. R. 
Co., 14 Ala. A. 146, 68 S 575. 

Del.—Love v. Barnesville Mfg. Co., 
19 Del. 152, 50 A 536. 

Mass.—Levy v. Radkay, 
29, 123 NH’ 97. 

Mo.—Fore v. Plant Seed Co., 
232 SW 169. 

Nebr.—Trinidad Asphalt Mfg. Co. 
v. Buckstaff Bros. Mfg. Co., 86 Nebr. 
623, 126 NW 293, 136 AmSR 710. 

N. Y.—Hardt v. Western . Electric 
Co., 84 App. Div. 249, 82 NYS 835. 

N. C.—Robinson v. Huffstetler, 165 
N. C. 459, 81 SE 753. 

Pa.—Sweetser_v. Cook, 13 Pa. Dist. 
337; Penn-Mar Knitting Co. v. Fish- 
er, 6 Pa. Dist. & Co. 439. 

Tex.—Hines v. Scott, 112 Tex. 506, 


233 Mass. 
(A.) 


248 SW 6638; Adkins-Polk Co. v. 
Barkley, (Civ. A.) 297 SW 757; Rob- 
ert McLane Co. v. Swernemann, (Ciy. 


A.) 189 SW 282; Pontiac Shoe Mfg. 
Co. v. Hamilton, 18 Tex. Civ. A. 283, 
44 SW 405. 

Utah.—Wall Rice Mill Co. v. Con- 
tinental Supply Co., 36 Utah 121, 103 
P 242, 140 AmSR 815. 
ng.—Lorymer v. Smith, 1 B. & C. 


E 
1, 8 ECL 1, 107 Reprint 1. 


Can.—Winnipeg Fish Co. v.: Whit- 
man Fish Co., 41 Can. S. C. 453 (Sale 
of Goods Act § 33). 

Ont.—McPherson v. Niagara Grain, 
etc., Co., Ltd., 14 OntWN 271. 

Newfoundl.—Woods v. White, 4 
Newfoundl. 458. 


54. Hines v. Scott, 112 Tex. 506, 
248 SW 663. 


55. Levy v. Radkay, 233 Mass. 29, 
123 NE 97. 

Delivery to carrier nas: 

Delivery to buyer see supra § 364, 
Passing title to buyer see infra §§ 

565-568. 

56. Gonter v. Klaber, 67 Wash. 84, 
120 P 533. 

[a] Rule applied.—A sale of a 
crop of hops, subject to inspection by 
the buyer, made after the buyer had 
received samples and had examined 
a part of the hops, provides for in- 
spection merely to determine wheth- 
er the hops are of the quality of the 
samples or the bales examined prior 
to the sale, and the buyer must ac- 
cept the hops, unless in his judg- 
ment, exercised in good faith, the 
hops are not of the quality contract- 
ed for, and an arbitrary inspection to 
avoid performance by him is unau- 
thorized. Gonter v. Herman Klaber, 
67 Wash. 84, 120 P 533. 


57. N. Y.—Hardt v. Western Elec- 
tric-Co., 84 App. Div. 249, 82 NYS 
835. ‘ 

N. C.—Robinson v. Huffstetler, 165 
Na Ch. 459, 881 eisDieibe2 

Pa.—Renick v. Aronoff, 76 Pa. Su- 
per. 206; Sweetser v. Cook, 13 Pa. 
Dist. 337. 

Utah.—Wall Rice Milling Co. v. 
Continental Supply Co., 36 Utah 121, 
103 P 242, 140 AmSR 815. 

Can.—Winnipeg Fish Co. v. Whit- 
man Fish Co., 41 Can. S. C. 453. 

[a] Two months was not an un- 
reasonable period for defendant to 
inspect the goods, and ascertain 
whether or not they were up to the 


sample. Renick v. Aronoff, 76 Pa. 
Super. 
58. Oelrichs v. Trent Valley Wool- 


20 Ont. A. 673 [aff 23 


59. Erwin v. Harris, 87 Ga. 333, 
13NSE. 53% Schiller v. Blyth; ete, 
Co., 15 Wyo.'304, 88 P 648, 8 LRA 
NS 1167. 


60. Model Mill Co. v. Carolina, 


CLCr, ots COs 
936. 


[a] In England, on a sale of. 
goods by sample, “payment to be 
made in cash in London on the arri- | 
val of the’’ goods “against shipping 
or railway documents,” it was held 
that the buyer was not entitled to 
insist on the provisions of Sale of 
Goods Act (1893) § 15 subd 2 (b), 
and to have an opportunity of ecom- 
paring the bulk with the sample be- 
fore ‘_paying the price, the right to 
reject if the goods do not correspond 
with the sample not’ being impaired 
by the payment being made. Po- 
lenghi »v.:Dried ‘Milk Co.’ 92. a. E. 
Rep. N. S. 64. 

61. Texas Star Flour Mills Co. v. 
Moore, 177 Fed. 744. 

62. Adkins-Polk Co. v. 
(Tex. Civ. A.) 297 SW 757. 

63. Meyer v. Everett Pulp, etce., 
Co., 193 Fed. 857, 113 CCA 643 [rev 
on another ground 184 Fed. 945]. 

64. Texas Star Flour Mills Co. v. 
Moore, 177 Fed. 744. 


Conclusiveness of inspection gen- 
erally see infra § 413. 


136 Tenn. 211, 188 SW 


Barkley, 


65. Schreiber v. Butler, 84 Ind. 
576; Lawthrop v. . P. McKenna 
Brokerage Co.,-9 La. A. 201, 119 S 
881; Adkins-Polk Co. v. Barkley, 


CDexe Civ tA) 29S Wr ious 


fa] Whether gocds conform to 
sample is determined at the place of 
shipment, in the absence of a con- 
trary agreement. Adkins-Polk Co. v. 
Barkley, (Tex. Civ. A.) 297 SW 757. 


[b] Seller of goods f. o. b. cars 
was entitled to recover therefor on 
proving goods were in sound mar- 
ketable condition when loaded. Law- 
throp v. E. P. McKenna Brokerage 
Co., 9 La. A. 201,119 S 881. 


Place of: 
Inspection see infra § 409. 
Merchantability see supra § 397. 


66. Brown v. Max Malter Co., 
Ill, A. 621; Baker v. McKinney, 87 
Mo. A. 361. But see Minneapolis 
Threshing Mach. Co. v. Higgins, 71 
Ill. A. 506 (where acts of parties 
construing contract showed _ that 
quality was not to be determined at 
place of delivery). 

[a] Whether goods conform to 
sample is to be determined at the 
place of delivery to the _ buyer. 
Brown v. Max Malter Co., 184 Ill. A. 
621. 


67. Brown v. Max Malter Co., 
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in determining quality. Invoices accompanying bills 
of lading attached to sight drafts constitute written 
contracts to deliver goods of such grade as would 
be worth the amount of the drafts when such value 
is determined under classifications made at the place 
of delivery.** The parties may agree upon a method 
of determining the quality,*® and in such ease the 
determination is usually conclusive.*° So, where 
the parties agree that a portion of the goods does 
not comply with the contract, and the buyer does not 
take such portion, he is not liable for the price.’? 
If the contract provides that a sample of the goods 
shall be submitted by the seller to a third person for 
his approval, and such person does not give his ap- 
proval, the buyer may reject the goods.** Although 
the quality cannot, in the absence of an agreement 
to that effect, be determined by the judgment of one 
of the parties alone,** they may so agree,’* and if 
such an agreement is embodied in the contract, the 
party on whom the authority is conferred must ex- 
ercise honest judgment and good faith in his deci- 
sion.7> Where the quality is to be determined by 
supra; California Fruit Canners 77. 


Assoc. v. Henry Lochte Co., 10 La, A.| Export Co., 
(Orleans) 58. 7g. 


68. Berlowitz v. Standley, 117| Leather Co., 242 
Tex. 362, 5 SW. (2d). 963. 250. 

69 hhomas | ChinarmCo. ve) Cr yW.. 79. Berkovitz v. Arbib, 
Raymond Co., 135 Fed. 25, 67 CCA Div. 423, 183 


629; Hind v. Willich, 127 Misc. 355, 
‘216 NYS 155. , 

[a] Certificate of quality.— Where 
a contract requiring the sellers to 
furnish a merchants’ certificate is- 
sued at the Chinese shipping port, to 


288, 
tur 
873]; 
498, 208 P 41 


[a] 


SALES 


Cudlipp v;—C. R. Cummings 
supra. 

Van Iderstine Co. 
ING) 02425015 25N EE 


NYS 304 [rev on an- 
other ground 230 N. Y. 261, 130 NE 
and motion to amend remitti- 
granted 231 N. Y. 524, 
McNeff v. Capistran, 120 Wash. 


Arbitration clause construed 


[§§ 406-407 


the buyer, his decision will not be conclusive unless 
expressly so provided, or such intention is fairly in- 
ferable,’® in the light of ek subject matter and the 
attendant tinenm stances.” A condition that deliv- 
ery shall be made subject to the approval of a third 
person may be waived by the buyer.*® 


Agreement for arbitration. The contract may pro- 
vide for arbitration of a dispute as to quality.7® But 
no arbitration can be had under such a promise where 
the contract provides that a government inspection 
certificate as to quality shall be final.S° The agree- 
ment to arbitrate will not be enforced if it leaves 
uncertain what is to be arbitrated;*! and the right 
given by the agreement may be waived.*? 


[§ 407] (2) Inspection**—(a) In General. In 
the absence of a contract denying the right of inspec- 
tion,®* or of a custom that«no right of inspection 
shall be allowed unless specially contracted for,®® 
the buyer under an executory contract of sale has 
generally the right to an inspection and examination 
of the goods in order to determine whether they are 
of the quality contracted for,*® and this right is not 


ericksen, 95 Nebr. 689, 146 NW 957; 
Belmont Silk Co. v. Noschkes, 189 
NYS 112; Field v. Descalzi, 276 Pa. 
230, 120 A 113. 


[a] Contract held not to deny in- 
spection.—In a contract for sale of a 
scale, a provision ‘‘No scale placed on 
trial” did not preclude the buyer from 
inspecting the scale before accept- 
ance. Toledo Computing Scale Co. v. 
eae ee 95 Nebr. 689, 146 NW 


Effect of provision for payment be- 


v. Barnet 


193 “App. 


132 NE 


be final as to quality, condition, and 
weight of rice, the buyers had a 
right to a certificate showing that 
the rice complied with the contract. 
Hind v. Willich, 127 Misc. 355, 216 


NYS 155. 

VO Lhomas china  Co.= ve CAAW: 
Raymond Co., 185 Fed. 25, 67 CCA 
629. 


Conclusiveness of inspection see 
infra § 413. 

Tin) Wouser ’y.. Gurr, 
14 SE 594. 


88 Ga, 433, 


72. Barrett Mfg. Co. v. Ambrosio, 
90 Conn. 192, 96 A 930. 
fa] Illustration.—Where plaintiff 


agreed to sell tar to contractors to 
use on a highway, and to secure the 
approval of the highway commis- 
sioner, plaintiff could, not recover for 
tar delivered, where the commission- 
er refused to allow the tar to be 
used on the highway. Barrett Mfg. 
Co. v. Ambrosio, 90 Conn. 192, 96 A 


930. j 

73. Long-Bell Lumber Co... Vv. 
Stump, 86 Fed. 574, 30 CCA 260; Mul- 
liner. v. Bronson, stale! TOD, 510, 2 NE 


671; Alleghany Iron Co. v. Teaford, 
96 Va. 872, 31 SH 525. 

[a] Both parties to participate.— 
Where. a contract provided that lum- 
ber was to be “subject to the grades 
adopted by the Southern Lumber 
Manufacturers’ Association,” but did 
not specify by whom the grading was 
to be done, the reasonable inference 
was that both parties were to par-! 
ticipate. Long-Bell Lumber Co. vy. 
Stump, 86 Fed. 574, 30 CCA 260. 

74. WHousding  v. Solomon, 127 
Mich. 654, 87 NW 57; Williams’ Est., 
Stra ncos 41. 

75. Baltimore, etc., R. Co. y. Bry- 
don, 65 Md. 198, 611, 3 A 306, 9 A 126, 
57 AmR 318. 


76. Cudlipp v. C. R. Cummings 
Export Co., (Tex. Civ. A.) 149 SW 
444, 


as not merely limited to quality, but 
as providing for arbitration on re- 
jection of the goods on any ground. 
Berkovitz v. Arbib, 193 App. Div. 423, 
183 NYS 3804 [rev on another ground 
ae IN ee bck 130 NE 288, and mo- 

to mend remittitur granted 
ve INE 7524, 132 NE 873]. 


Agreements for arbitration gener- 
ally see Contracts §§ 771-774. 


80. Bullard v. Morgan H. Grace 
€o.,. 210; App. Div. 476, 206 NYS 335 
[aff 240 N. Y. 388, 148 NE 559]. 


81. Klock Produce Co. v. Robert- 
son, 90 Wash. 260, 155 P 1044, 


82. California Prune, etc., 
ers v. Jaggers Wholesale Grocery 
Co., 85 Ind. A. 506, 150 NE 317; Mc- 
Aen vy. Capistran, 120 Wash. 498, 208 
Prat, 


[a] Tllustration.—Under a _ con- 
tract for the sale of hops, providing 
that, in case of a difference of opini- 
ion as to quality, each party shall 
have the privilege of submitting the 
difference to arbitration, each party 
may bring an action on the contract, 
and, if the other party appears and 
tenders issues on his own behalf 
without demanding. arbitration, the 
privilege will be deemed waived, and 
the court may proceed to final deter- 


Grow- 


mination. McNeff v. Capistran, 120 
Wash. 498, 208 P. 41. 
[b] Demand.—A buyer, who had 


not made demand for arbitration as 
provided in the contract, was not en- 
titled thereto. California Prune, ete., 
Growers v. Jaggers Wholesale Gro- 
cery Co., 85 Ind. A. 506, 150 NE 317. 


83. Inspection as prerequisite to 
passing of title see infra § 540. 

Sales: 
By sample see supra § 40 
On trial or approval see ey §§ 418— 

425. 

84. Ten Broeck Tyre Co. v. Rubber 
Trading Co., 186 Ky. 526, 217 SW_ 345; 
Toledo Computing Scale Conw- Frea- 


fore delivery see infra § 411. 


85. Lawson v. M. Longo Fruit Co. ” 
(Mo. A.) 287 SW 796. 


86. Ala.—Herzfeld Lumber Co. v. 
Langley, 18 Ala. A. 485, 93 S 378. 


Ark.—Sims v. Miller, 151 Ark. 377, 
236 SW 828; General Cooperage, etc., 
Co. v. Hedges, 141 Ark. 393, 216 SW 
712; American Hardwood Lumber Co. 
v. Milliken-James Hardwood, Lumber 
Co., 140 Ark. 544, 216 SW 28. 


Cal.—J. K. Armsby Co. v. Blum, 137 
Cal. 552, 70 P 669; Turlock, ete., Grow- 
ers Vv. Smith; 780) Cal A> 263s cao dee 
683; Newmark v. Smith, 26 Cal. A. 
339, 146 P 1064. 


Del.—Armstrong v. Columbia Wag- 
on Co., 22 Del. 274, 66 A 366; Love v. 
betas ae Mfg.’ Co., 19 Del. 152, 50 


Ill.— Wood, ete., v. Kaufmann, 233 
Jae AS ES 8y 140 [cit Cye]; Northern 
Produce Exch. v. Ablon, 169 TL, Azt6 oar 


Ind.—California Prune, ete., Grow- 
ers v. Jaggers Wholesale Grocery Co., 
85 Ind. A. 506, 150 NE 317 


Ky.—Ten Broeck Tyre Co. v. Rub- 
ber Trading Co., 186 Ky. 526, 217 SW 
345; G. I. Frazier Co. v. Owensboro 
mene? ete, Co:, 162. Ky. 301, 172) Siw, 

Mich.—Thick v. Detroit, etc., R. Co., 
137 Mich. 708, 101 NW 64. 


Mo.—Lawson v. M. Longo Fruit Co., 
(A.) 287 SW 796; Thurnauer v. Gates, 
(A.) 280 SW 63; Helm Feed, etc., Co. 
v. Butler County Milling Co., 218 Mo. 
A. 290, 298, 269 SW 630 [cit Cye]; 
Central Flour Mills Co. v. Gateway 
Milling Co., (A.) 213 SW 131; George 
Gifford Co. v. Willman, 187 Mo. A. 29, 
173 SW 58; Hunter Bros. Mill Co. v. 
Stanley, 132 Mo. A. 308, 111 SW 869. 

Nebr.—Corry v. Waldron Seed Co., 
105 Nebr. 580, 181 NW 540; Toledo 
Computing Seale Co. v. Fredericksen, 
95 Nebr. 689, 146 NW 957; Trinidad 
Asphalt Mfg. Co. v. Buckstaff Bros. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 


§ 407] 


affected by the fact that the seller ships the goods 
to the point of delivery in his own name.** 
duty of the seller to afford an opportunity for in- 
spection,®® and if such opportunity is not afforded 
or inspection is prevented by the acts of the seller, 
there is no proper delivery in performance of the 


contract.®? 


Second inspection. 


Mfg. Co., 86 Nebr. 623, 126 
136 AmSR 710. 
N. H.-—Holmes v. Gregg, 66 N. H. 
Seen A 17; Wilson vy. Elliott, 57 N. 
wr oG. 


NW 293, 


N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Dutch- 
ess Co. v. Harding, 49 N. 321; 
Messmore v. New York Shot, etc., Co.. 
40 N. Y. 422; Reed v. Randall, 29 N. 
Y. 358, 86 AmD 305; Plumb v. Hall- 


auer, etc., Co., 145 App. Div. 20, 130 
NYS 147; Plumb v. Bridge, 128 App. 
Div. 651, 113 NYS 92; Hardt v. West- 


ern Electric Co., 84 App. Div. 249, 82 
NYS 8385; Van Pub. Co. v. Westing- 
house, 72 App. Div. 121, 76 NYS 340; 
Dowdle v. Bayer, 9 App. Div. 308, 41 
NYS 184; Studer v. Bleistein, 48 Hun 
577, 1 NYS 190; McAfee v. Wyckoff, 
44 Mise. 380, 89 NYS 996; Belmont 
Silk Co. v. Noschkes, 189 NYS 112. 


N. C.—Parker v. Fenwick, 138 N. 
A209) 50) SH 62:7.- 

Oh.—Mowry Car, etc., Works v. 
Shorter, 8 Oh. Dec. (Reprint) 290, 7 
CincLBul 32. 

Or.—Crosland v. Sloan, 123 Or. 243, 
261 P 701; Kitterman v. Hagle Pine 
Co 22,Or ase 2b re 815. 


Pa.—Field v. Descalzi, 276 Pa. 230, 
120 A 113; Crunden Martin Mfg. Co. 
Ve burner: -274" Pa. 9425 8s A 36s: 
Northern Lumber Co. v. Weingartner, 
81 Pa. Super. 559; Hoopes, etc., Co. v. 
McMenamin, 5 Pa. Dist. & Co. 60. 


S. C.—Smith Bros. Grain Co. v. Ad- 
luh Milling Co., 128 S. C. 434, 122 SE 
868; Southern Coal Co. v. Rice, 122 
S. C. 484, 115 SE 815. 

Tenn.—Charles v. Carter, 96 Tenn. 
607, 36 SW 396; I. N. Price.Co. v. 
Hamilton Produce Co., 8 Tenn. Civ. A. 
467. 

Tex.—Lange v. Interstate Sales Co., 
(Civ. A.) 166 SW 900; .Plotner_ v. 
Markham Warehouse, etc., Co., (Civ. 
A.) 122 SW 443. 

Vt.—Bruce v. Bishop, 43 Vt. 161. 


Va.—Rosenbaum Hardware Co. v. 
Paxton Lumber Co., 124 Va. 346, 97 
SE 784. . 


Eng.—Lorymer v. Smith, 1 B. & C. 
1, 8 ECL 1, 107 Reprint 1. 


@an:—Scotia -Mlour,.. etez. Co.” Vv. 
Strong, [1928] Can. S. C. 319, [1928] 
4 DomLR 678. 

Alta.—Reeves v. Chase, 1 Alta. L. 


274. 

B. C.—Sells, Ltd. v. Thomson Sta- 
tionery Co., 19 B. C. 400. 

Ont.—George v. Glass, 14 U. C. Q@. 
B. 514. 

Sask.—Ontario Wind Engine, etc., 
Covlya Malfaire, 3/Sask. L. 22155 \Japl: 
Case Threshing Mach. Co. v. Fee, 2 


Sask. L. 38; Bannerman v. Harlow, 1 
Sask. L. 301. 
87. Plumb v. Bridge, 128 App. Div. 


651, 11:3 NYS 92: 
88. U. S.—Goddard v. Cunningham, 
10 F. Cas. No. 5,490a. 


' Ark.—Bowser v. Kilgore, 
Di tas. SW 541. 


Cal. A. Widemann Co. v. Digges, 


100 Ark. 


The buyer has no right to a 
second inspection unless the contract so provides ;°° 
and where the buyer, upon inspection of a part of the 
goods, rejects them, the seller is not required to 
offer him a further opportunity to inspect. 


SALES 


It is the 
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where the goods are put up in the buyer’s presence, 
he is not entitled to reéxamination when the goods 
reach their destination.®? 
ever, provide for a second inspection,?? in ae 
case it will be conclusive.®* 


Effect of Uniform Sales Act. The right of inspec- 


The contract may, how- 


tion, and limitations on such right, are provided for 


So, 


PisGwlecAce 4a sn lok ee nooo. 

Del.—Harper v. Baird, 19 Del. 110, 
50 A 326; Lambden v. Hill, 11 Del. 
Poe) 


Ga.—Kronman y. Roush Produce 
Co., 3 Ga. A. 152, 59 SH 320. 

Mich.—Thick v. Detroit, etc., R. Co., 
137 Mich. 708, 101 NW 64. 


Nebr.—Trinidad Asphalt Mfg. Co. 
v. Buckstaff Bros. Mfg. Co., 86 Nebr. 
6238, 126 NW 2938, 136 AmSR 710. 


N. Y.—E. W. Bliss Co. v. U. S. In- 
candescent Gas Light Co., 149 N. Y. 
300, 48 NE 859; Croninger v. Crocker, 
62 N. Y. 151; Plumb v. Hallauer, etc., 
Co., 145 App. Div. 20, 180 NYS 147; 
Motley Vv. Elmenhorst, 142 App. Div. 
SS Ove d2ipoNsves 1020.5 Belmont Silk Co. 
Vv. Noschkes, 189 NYS 112. 

Pa. . i : " F 
260 Pa. 569, 103 A 1011, 6 ALR 633; 
Gobey v. Wallace, 48 Pa. Super. 61. 

S. C.—Building Supply Co. v. Jones, 
87 S. C. 426, 69 SE 881. 

Tenn.—Charles v. Carter, 96 Tenn. 
607, 36 SW 396. 


Eng.—Isherwood vy. Whitmore, 11 
M. & W. 347, 152 Reprint 837. 
[a] Tender of bulky articles in 


performance of contract must be sea- 
sonably made, so that the buyer may 
have opportunity to examine them and 
see that they are such as he is en- 
titled to demand before the close of 
the day on which delivery is made. 


Glass v. Misroch, 239 N. Y. 475, 147 
NE 71. 
[b] Time of day.—Under an exec- 


utory contract of sale of goods, where 
daylight is required for the proper ex- 
amination, and assortment of the 
goods tendered, time should be given 
the purchaser to make such examina- 
tion before sunset. Croninger v. 
Crocker, 62 N. Y. 151. 


[ce] Question for jury.—Whether 
the buyer had an opportunity to in- 
spect the goods is for the jury to de- 
termine. Kronman v. Roush Produce 
Co., 3 Ga. A. 152, 59 SH 320; Pugsley 
v. Devlin, 9 NYS 630 [aff 130 N. Y. 
688, 30 NE 67]. 


89. U.S.—Goddard v. Cunningham, 
10 F. Cas. No. 5,490a. 


Del.—Harper v. Baird, 19 Del. 110, 
50 A 326. 

Mich.—Thick v. Detroit, etc,, R. Co., 
137 Mich. 708, 101 NW 64, 109 AmSR 
694. 

Tenn.—Charles v. Carter, 96 Tenn. 
607, 36 SW 396. 


Vt.—Bruce v. Bishop, 43 Vt. 161. 


90. Knopf v. Hansen, 37 Minn. 215, 
33 NW 781; Wigan v. La Follett, 84 
Or. 488, 165 P 579; Tacoma, etc., Lum- 
ber Co. v. Field, 100 Wash. 79, 170 P 
360. 

[a] Thus (1) the buyer cannot 
exact as a further condition after in- 
voicing and examining the goods that 
the seller should allow him to make 
a reéxamination of the goods, and a 
comparison thereof with the invoice 
previously made, in order to verify 
the accuracy of the same, before final 


in the Uniform Sales Act,®® which does not alter 
the common-law rule.°®® 

Duty to inspect. 
spect does not imply a corresponding duty to in- 
spect,°* and his right to a delivery is not dependent 


The right of the buyer to in- 


acceptance. Knopf v. Hansen, 37 
Minn...215,° 33 NW 0781. (2) fs the 
buyer rejected hops after partial in- 
spection, the seller was not obliged to 
offer further opportunity for inspec- 


tion. Wigan v. La Follett, 84 Or. 488, 
1662592 
[b] Contract held to provide for 


only one inspection.—(1) A contract. 
for sale and shipment of lumber pro- 
viding for inspection at the expense of 
the shipper, delivery at wharf, and 
payment within five days after get- 
ting the vessel’s receipt for pieces, 
contemplated but one ~ inspection, 
which was to be made prior to ship- 
ment. Tacoma, etc., Lumber Co. .v. 
Field, 100 Wash. 79, 170 P 360. (2) 
Where the contract provided for’ in- 
spection by a bureau, “its certificate 
to be final,’ a later certificate by an- 
other party is inadmissible, unless 
under modification of the contract. 


Tacoma, ete., Lumber Co. v. Field, 
supra. 
91. Wigan v. La Follett, 84 Or. 488, 


165 By 579: 


92. Wilson y. Elliott, 57 N. H. 316. 


93. Pratt Chuck Co. v. Crescent In- 
sulated Wire, etc., Co., 33 F. (2d) 269 
[certiorari den 280 U. S. 583 mem, 50 
SCt 34 mem, 74 L. ed. 633 mem]; 
American Bridge Co. v. Duquesne 
Steel Fdy. Co., 28 Pa. Super. 479. 


[a] Construction of agreement.— 
A requirement that the second test of 
machines be as satisfactory as a for- 
mer test merely required the same 
average breakage of coils. Pratt 
Chuck Co. v. Crescent, etc., Wire, etc., 
Co., 33 F. (2d) 269 [certiorari den 280° 
U. S. 583 mem, 50 SCt 34 mem, 74 L. 
ed. 633 mem]. 


94. American Bridge Co. vy. Du- 
Gog Steel Fdy. Co., 28 Pa. Super. 


95. § 47. 
[a] Act construed and applied.— 
(1) Generally. Hostler Coal, ete., 


Lumber Co. v. Stuff, 205 Iowa 1341, 
ae NW 481; Popper v. Rosen, 292 Pa. 
140 A 174 (right held not denied); 

Hederared Fruit, etce., Growers v. 
Born, 94 Pa. Super. 136. (2) Under 
Uniform Sales Act § 47 subd 2, 
providing that, ‘unless otherwise 
agreed,” the seller shall, on request, 
give the buyer a reasonable opportu- 
nity of examining the goods, the buy- 
er is not required to accept them un- 
til he has had a reasonable opportuni- 
ty to examine them. Bridgeport 
Hardware Mfg. Co. v. Bouniol, 89 
Conn. 254, 93 A 674; Beals v. Hirsch, 
214 App. Div. 86, 211 NYS 293; Cros- 
land v. Sloan, 123 Or "243s 2 Olu Oiler 
State v. Grimm, 186 Wis. 154, 202 NW 
162. (38) The seller’s denial of a rea- 
sonable inspection constitutes failure 
of tender of delivery. Crosland vy. 
Sloan, supra. (4) Inspection before 
or after payment or acceptance see in- 
fra § 411. 

96. Price v. Neiman Bros. Co., 240 
LDS con See \ 

97.. Rubber, Trading Co. v. Manhat- 
tan Rubber Mfg. Co., 221 N. Y..120,: 
116 NE 789. 
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upon a previous inspection;°* but he must take the 
consequence of his omission to inspect,®® and ac- 
ceptance of the goods after opportunity to inspect 
waives defects in "quality which an inspection would 
But where the buyer is required, 
by express provisions of the contract, to inspect, his 
failure to do so is a breach of the contract.” 


[§ 408] (b). Agreement for Inspection. 
ties may provide in the contract of sale for imspec- 
tion of the goods by one of the parties or some third 
and where there is a sufficient agreement 
for an inspection, such stipulation becomes a condi- 


have disclosed. 


3 
person, 


98. Rubber Trading Co. v. Manhat- 
tan Rubber Mfg. Co., supra. 

99. Merrill v. Waddell, 47 Ont. L. 
572. 


1. -See infra § 427. 


2. Dodge County Lumber Co. v. 
Tucker, 34 Ga. A. 551, 130 SE 350. 


3. U. S—Hagemeyer Trading Co. 
v. Saxman, 287 Fed. 613; Malcomson 
v. Reeves Pulley Co., 167 Fed. 939, 93 
CCA 339. 

Ala.—J. F. Donahoo Co. v. Reliance 
Equipment Co., 201 Ala. 422, 78 S 800. 

Ark.—Lanier v. Little Rock Cooper- 
age Co., 88 Ark. 557, 115 SW 401. 

Cal.—Doran v. Henry Cowell Lime, 
etc., Co., 37 Cal. A. 478, 174 P 90. 

Ill.—Acme Waste Paper Co. v. U. S. 
Paper Supply Co., 233 Ill. A. 262. 

Mich.—Wellman v. O’Connor-Mar- 
tin Co., 178 Mich. 682, 146 NW 289. 

N. M.—Slease v. Miller, 32 N. M. 
528, 260 P 408. 


N. Y.—Thomas v. Gage, 156 N. Y. 
612, 5i NE 307; Silberman v. Clark, 
96 N. Y. 522; Sorensen v. S. A. Com- 
panhia General Commercial De oar 
tos, 180 NYS 201. 


Pa.—Field v. Descalzi, 276 Pa. 230, 


120 A 113; N. P. Sloan Corp. v. Lin- 
ton, 260 Pa. 569, 103 A 1011, 6 ALR 
633. 


Tex.—Pittman-Harrison Co. v. Fox, 
(Civ. A.) 228 SW 579. 

Wis.—Brenner y. Arnovitz, 188 Wis. 
319, 206 NW 73. 


Can.—Thomson v. Matheson, 30 
Can. S. C. 357. 
{a] Illustration—Where a _  con- 


tract for sale of salvaged iron pro- 
vided that all material was to be in- 
spected by the buyer’s representative 
at the point of loading, the buyer was 
not justified in refusing to accept the 
material because not of the grade 
specified, as the provision for inspec- 
tion at the point of loading was prop- 
er and reasonable. Brenner. v. 
Arnovitz, 188 Wis. 319, 206 NW 73. 


[b] Selection of inspector.—Where 
a contract for the sale of lumber pro- 
vided: “The inspection of this lum- 
ber to be made after the same is land- 
ed here (Windsor), by a competent 
inspector to be agreed upon between 
buyer and seller,” it was not essen- 
tial for the parties to agree upon an 
inspector before the inspection was 
begun; and a person chosen by the 
buyer having inspected the lumber, 
and before his work was completed 
the seller having agreed to accept him 
as inspector, the contract was satis- 
fied. Thomson vy. Matheson, 30 Can. 
SACwaoN. 

[c] Nature of stipulation.—A con- 
dition in a selling contract that the 
article shall be tested by a particular 
person in the purchaser’s employ is 
not a condition precedent to be per- 
formed by the seller, but merely a 
mutual agreement that such person 
may make the test. Hubbard v. Chap- 
man, 84 App. Div. 252, 54 NYS 527 
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ties.° 


The par- 


[aff 165 N. Y. 609 mem, 58 NE 1088 


mem], 

[d] Construction of agreement.— 
(1) Under Uniform Sales Act § 118, 
providing that to ascertain the inten- 
tion of the parties regard shall be had 
to the terms of the contract, the con- 
duct of the parties, usages of trade, 
and circumstances of the case, a con- 
tract for the sale of Argentine ore to 
a firm in Pennsylvania, which pre- 
scribed that the ore should be the usu- 
al good quality on the basis of pre- 
liminary assay showing a percentage 
of tungsten and of impurities, at a 
price determined by the percentage of 
the tungsten on basis of weights and 
assays by a designated firm, pre- 
scribes the quality of the goods as 
determined by the preliminary assay, 
protecting the buyer by provision for 
final assay, so that the buyer could 
not reject the goods because final as- 
say showed the impurities exceeded 
the maximum stated, where the pre- 
liminary assay Showed they were less 
than the maximum. Hagemeyer 
Trading Co. v. Saxman, 287 Fed. 613. 
(2) An agreement that the buyer 
should inspect a hoisting engine be- 
fore shipment, and, if he failed to do 
so, the seller’s inspection should be 
final, applied at most to excuse de- 
fects of quality or condition, but did 
not permit shipment of a machine of 
different kind and size. J. F. Donahoo 
Co. v. Reliance Equipment Co., 201 
Ala. 422, 78 S 800. (38) A provision 
of a contract of sale, that material 
shall be “inspected, sampled and ana- 
lyzed,’ contemplates an inspection 
and analysis of samples, and so is 
more than satisfied by an inspection 
and analysis of all. Crook vy. Lipton, 
182 App. Div. 858, 170 NYS 345. (4) 
Where a contract for the making and 
placing of a monument in stone ac- 
cording to a design and specifications 
provides that the buyer Shall have the 
right to inspect the model in clay, 
and that it shall be made to his entire 
satisfaction, and that he shall have 
the privilege of inspecting the monu- 
ment when ready to letter, and that 
if it is not as agreed it shall be made 
so without additional expense, the 
provision in regard to inspection of a 
model in clay contemplates substan- 
tial performance and the production 
of a suitable model by the maker and 
reasonable judgment by the buyer, 
and gives the latter the right to in- 
spect and object to the model only 
while it is in clay in order that then, 
while it is in such form as to admit 
of changes and development, he may 
make any objection or suggestion 
which is reasonable in regard to it. 
Thomas v. Gage, 156 N. Y. 612, 51 NE 
307. (5) Under such contract, when 
the buyer is given full opportunity to 
inspect a model in clay and expresses 
his satisfaction with it in that form, 
he is concluded by his declaration at 
that stage of the work, and his right 
to make further objection to the work 
or any part of it is postponed to the 
time when the monument is placed 
and he is asked to pay for it, and his 
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tion precedent,* which must be complied with before 
there can be a sufficient performance of the contract 
to bind the purchaser.*® 
tablished by the course of dealing between the par- 
Where the- contract provides for inspection 
by a competent inspector “to be agreed upon,” the 
agreement upon an inspector before the inspection 
is not necessary, but it is sufficient that, before the 
inspection is complete, the seller agrees to accept as 
inspector a person chosen by the buyer.‘ 

Demand for inspection; 
Where the contract of sale has been assigned, a de- 


Such agreement may be es- 


assignment of contract. 


right to interfere with the perform- 
ance of the contract or to arrest the 
work ceases. Thomas v. Gage, supra. 
(6) In such case the buyer cannot ob- 
ject to the model when in the ad- 
vanced form of a plaster cast and re- 
scind the contract. Thomas v. Gage, 
supra. (7) The buyer cannot annul 
such contract by an arbitrary, fanci- 
ful, or unreasonable objection, or by 
merely refusing to be satisfied with- 
out a substantial reason. Thomas v. 
Gage, supra. (8) Under a contract to 
purchase a tobacco crop, which pro- 
vided that the buyer should examine 
the crop when ready for delivery and, 
if the amount of damage could not 
be satisfactorily agreed on, the con- 
tract was to be surrendered, it was 
held that if, on inspection, it appear- 
ed that tobacco of lower grades was 
included in that tendered, both par- 
ties were obligated to make a good 
faith effort to agree on the amount 
thereof, and if they failed to agree 
the contract terminated, the term 
“damage” meaning the amount of to- 
bacco to be deducted from that ten- 
dered to make a proper allowance for 
wrong grading. Lee v. Jensen, 179 
Wis. 468, 192 NW 78. (9) Under such 
contract the buyer was released if he 
made a good faith effort and the sell- - 
er did not; and where only the seller 
made a good faith effort, he could re- 
cover for the amount of tobacco of 
the specified grades tendered. Lee v. 
Jensen, supra. (10) Other contracts 
construed. McDonald v. Mayhall, 22 
Ala. A. 308, 115 S 293; Doran v. Henry 
Cowell Lime, ete., Co., 87 Cal. A. 478, 
174 P 90; Acme Waste Paper Co. v. 
U.S. Paper. Supply ~Co% 6233/15 Ae 
262;  Slease v. Miller, 32 N. M. bee 
260 P 408. 


Second inspection see supra : 407 
text and notes 90—94. 


4 Malcomson v. Reeves Pulley 


Cow We Ta med: 939 :s) 83 OO Ausa Som 
Dustan v. McAndrew. 23 N. Y. Super. 
130 [aff 44 N. Y. 721; Goodall v. 
Smith,! 46° °W. Cr 2@s) Bi Ont) eee 


O'Néil v. MclIlmoyle, 34 U. GC. Q. 
(Ont.) 236 


5. U, S—uU. S. ‘vi Wormer, 13 
en 25, 20 L. ed. 5380; Malecomson 

Reeves Pulley Co., 167 Fed. 939, 93 
COA 339 


Ky ciiGaer v. Louden, 79 SW 211, 
25 KyL 1984. 
Miss.—Cole v. Bryant, 73 Miss. 


297,18 S 655. 


N. Y.—Van Iderstine Co. v. Barnet 
Leather Co., 242 N. Y. 425, 152 NE 
250, 46 ALR 858. 


Ont.—Goodall v. Smith, 46 U. C. Q. 
B. 388. 


[a] Agreement held sufficiently 
performed.—Quinn Const. Co. v. 
Clow, 183 Fed. 353, 105 CCA 573. 
ae Prozeller v. Wilton, 19 OntWN 

7. Thomson v. Matheson, 30 Can. 
SIGE Sbts 

Feveone ‘entitled to inspect see in- 
fra § 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 408-409] 


mand for inspection must be made on the seller, and 


not on the assignor alone.§ 
Refusal to inspect. 


Refusal of right to inspect; 


do not comply with the contract.11 


[§ 409] (c) Place of Inspection.?? 
place of inspection is not definitely fixed by the con- 
tract of sale, the intention of the parties,!? as gath- 
ered from the nature of the contract, character of 
goods as.perishable or otherwise, manner of packing 


8. Dustan v. McAndrew, 23 N. Y. 
‘Super, 130 [aff 44 N. Y. 72]. 

9. Maynard v. Boram, 180 Ky. 392, 
202 SW 863; Rich v. North Ameri- 
can Lumber Co., Ltd., 18 B. C. 543. 

Waiver of defects by acceptance 
after opportunity to inspect see in- 
fra § 427. 

10. Paddleford v. Lane, 223 Mass. 
P35 e011» NE 769. 

11. Paddleford v. Lane, supra [cit 
Alden v. Hart, 161 Mass. 576, 37 NE 
742]. 


12. On sale by sample see supra § 
405. 

13. Turlock, etc., Growers 
Smith, 80 Cal. A. 263, 251 P 683; 


Pierson v. Crooks, 115 'N. Y. 539, 23 


NE 349, 12 AmSR 831. 


14. Kron v. J. C. Robinson Seed 
Co., 111 Nebr. 147,195 NW 939; Kit- 
terman v. Eagle Pine Co., 122 Or. 
137, 257 P 815; Saunt v. Belcher, 90 
i Wie A aes RAG Bi 


[a] Illustration.—Where a _con- 
tract between a farmer and a whole- 
sale seed company for the growing 
of corn by the farmer for the whole- 
saler provides as a condition of the 
acceptance of the corn that it shall 
possess stipulated germinating qual- 
ities, but no time or place is fixed 
in the contract for testing the ger- 
minating qualities, it may be tested 
before delivery by fair, average sam- 
ples furnished by the farmer to the 
wholesaler for that purpose. Kron 
v. J. C. Robinson Seed Co., 111 Nebr. 
147, 195 NW. 939. 

15. Cal.—Bassi v. Walden, 64 Cal. 
A. 764, 222 P 866. 

Conn.—Bridgeport Hardware Mfg. 
Corp. v. Bouniol, 89 Conn. 254, 93 A 
674. 

Me.—Fiske v. Dunbar, 118 Me. 342, 
108 A 324. 

N.. J.—Lehigh’ Zinc, :.ete., .Co.. v. 
Trotter, 42 N. J. Ea. 661, 9 A 694, 

IN eyo aWie BLISS Col V2) US. 
Incandescent Gas Light. Co., 149 N. 
Y. 300, 43 NE 859; Perryman Burns 
Coal Co. v. Northwestern Bes ete 
Ins. Co., 130 Misc. 396, 223 NYS 559. 

Tex.—Robert McLane Co. v. 
Swernemann, (Civ. A.) 189 SW 282, 
283 [cit Cyc]. 

Wash.—Tacoma, ete., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360. 


W. Va.—Wiggin v. Marsh Lumber 


WOE A Wid iV AMG ULoa SU She LOS, ert 
Cyc]. 
B. C.—Brooks-Scanlan-O’Brien Co. 


v. Red Fir Lumber Co., 14 B. ee a 


Ont.—Hepworth Brick 
Laberge Lumber Co., 17 Ontwi 414. 


If the contract calls for in- 
spection before delivery, and the buyer, when called 
upon, refuses to inspect, he is liable for the price.® 


liability for loss. 
When the buyer has a right of inspection before 
payment of the price, any loss from deterioration of 
the goods, due to shipment in such a way that the 
buyer could not inspect, falls on the seller;?° and 
this is so whether the right of inspection is a condi- 
tion precedent to the passing of title, or a condition 
subsequent enabling the buyer to rescind if the goods 
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and shipping, 


surrounding the transaction,’* will govern. 
absence of any special agreement, the place of de- 
livery is generally the place of inspection,!* but the 
contract may expressly or impliedly provide other- 
After rejection the seller cannot, by a letter 
stating that the rejection would have been effective 
if the goods had not been received from the freight 
house, attach to the contract the condition that the 
goods must be examined in the freight house.1? 
Where goods of specific quality are delivered to a 
carrier to be transported to the buyer at a distant 
point, the buyer’s right of inspection continues until 
the goods are received and accepted at the final des- 


wise.18 
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and other facts and circumstances 


In the 


tination, in the absence of any special agreement,18 


Where the 


[a] Place of manufacture.—Where 
no place of delivery is designated, 
the place of manufacture is the 
place of delivery and consequently 
the place of inspéction. BE. W. Bliss 
Co. v. U. S. Incandescent Gas Light 
Co.; £49 N. Y. 300, 43-NE 859. 


[b] Where quality of goods is to 


be determined at place of delivery,. 


a determination of the amount of 
moisture at a place sixty-two miles 
distant was not according to the con- 
tract. Lehigh Zine, etc., 
ter, 42 N. J. Eq. 661, 9 A 694. 

Place of delivery see supra § 318 et 
seq. 

16. Thames Canning Co.: v. Eck- 
hardt, 34 Ont. L. 72, 8 OntWR 395. 


Express agreement as to place of 
inspection see infra text and notes 
31-35. 

17. Fillmore v. P. Garvan, Inc., 
Conn, 207, 116 A 184. 

is. U. S.—Pope v. Allis, 115 U.S. 
363, 6 SCt 69, 29 L. ed. 3938. 


Ala.—Elliott v. Howison, 146 Ala. 
568, 40 S 1018. 


Ark.—Sims v. Miller, 151 Ark. 377, 
236 SW 828. 


Cal. ar ihe ua etc., Growers v. 
Smith, 80 Cal. A. 263, ‘051 P 683. 


Ill.—Wood v. Be pM 233 Ill. A. 
ee 
owa.—Hostler Coal, etc., Co. v. 
state 205 Iowa 1341, 219 NW 481. 


Mass.—Alden vy. Hart, 161 Mass. 
576, 37 NE 742. 

Mich.—Struthers-Ziegler Cooperage 
Co. v. Farmers’ Mfg. Co., 233 Mich. 
298, 206 NW 381. 


Miss.—Strauss v. National Parlor 
Furniture Co., 76 Miss. 343, 24 S 708. 


Mo.—N. W. Helm Feed, etce., Co. v. 
Butler County Milling Co., 218 Mo. 
A. 290, 269 SW 630; Hunter Bros. 
Milling Co. v. Stanley, 132 Mo. A. 308, 
111 SW 869. 


N. M.—Rivers Bros. Co. v. Putney, 
27 N. M..177, 199 PP’ 108) (27 ALR 520. 


N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Deveso 
v. Chandler, 210 App. Div. 684, 206 
NYS 604, [aff 241 N. Y. 559, 150 NE 
554]; A. O. Andersen Trading Co. v. 
Brody, 198 App. Div. 681, 184 NYS 
383; Plumb v. Bridge, 128 App. Div. 
651, 113 NYS 92. 

N. C.—Standard Paint, etc.; Works 
Vv. Spruill, 186° Nic. 68, 118 SEH: 391. 

Or.—Kitterman v. Eagle Pine Co., 
122 Or. 137, 257 P 815; Haton v. Black- 
burn, 52 Or. 300, 96 P 870, 97 P 539. 

Pa.—Fogel v. Brubaker, 122 Pa. 7, 
15 A 692; Holt v. Pie, 120 Pa. 425, 
14 A 389; Federated Fruit, etc., 


97 


Cov. -Trot- 


or of circumstances indicating an intention that in- 
spection shall be at the place of shipment,!® even 
though title passed to the buyer by delivery to the 
carrier at the point of shipment.?° 
is to deliver goods to a buyer at a place which he 


Where a seller 


Growers v. Born, 94 Pa. Super. 136. 


Tex.—Industrial Lumber Co. 
Northside Lumber, etc., Co., (Civ. 
254 SW 512. 


Utah.—Heichemer vy. Peterson, 
P 435. 


Va.—Rosenbaum Hardware Co. v. 
Paxton Lumber Co., 124 Va. 346, 97 
SE 784. 

Wash.—Hurley-Mason Co. v. Steb- 
bins, 79 Wash. 366, 140 P 381, LRA 
1915B 1131, AnnCas1916A 948. 


Wis.—State v. Grimm, 186 Wis. 154, 
pee NW 162. 
Eng.—Boks v. Rayner, 37 T. L. R. 
800. [aff 37 T.-L. Re 519). 
Man.—Lewis v. Barre, 14 Man. 32. 


Ont.—-Thames Canning Co. v. Eck- 
hardt, 34 Ont. L. 72, 8 OntWN 395. 

[a] Carrier is not buyer’s agent 
to accept the goods as corresponding 
with the contract, although he may 
be his agent to receive and transport 
them. Elliott v. Howison, 146 Ala. 
568, 40 S 1018; N. W. Helm Feed, Shes 
Co. v. Butler ‘County Milling Co., 218 
Mo. A. 290, 269 SW 630; Rivers oe 
Cou VE Putney, 27 N. M. LAT COGS 
108, 27 ALR 520; Standard Paint, etce., 
Works v. Spruill, 186 N. C. 68, 118 SE 
891. 1 

[b] Where goods are shipped f. o. 
b. place of, shipment, no time of pay- 
ment, right to inspection, or time of 
acceptance being mentioned, the buy- 
er is entitled to inspect the goods at 
the point of destination. Helm Feed, 
ete., Co. v. Butler County Milling Co., 
218 Mo. A. 290, 269 SW 630; Eaton v. 
Blackburn, 52 Or. 300, 96 ’P 870, 97 
P 539, 132 AmSR 705, 20 LRANS 53, 
16 AnnCas 1198. To same effect 
Heichemer v. Peterson, (Utah) 283 P 
435; Boks v. Rayner, 37 T. L. R. 800 
Patt so eos Re 15 1912 

[ec] Diversion of goods.—When 
goods sold f. o. b. have, by reason 
of admiralty orders, been diverted to 
another less suitable port of dis- 
charge than that originally directed, 
the buyer need not examine the goods 
at the unexpected port, but may ex- 
amine them on their arrival at his 
place of business. Scaliaris v. Ofver- 
maak Skee osibaee ER 307 [aff 36 T. L. Re 

Place of delivery of goods shipped 
by carrier see supra §§ 322, 323 

19. See infra text and notes 24-28, 


20. Hostler Coal, etc., Co. v. Stuff, 
205 Iowa 1341, 219 NW 481; N. W. 
Helm Feed, etc., Co. v. Butler County 
Milling Co., 218 Mo. A. 290, 269 SW 
630; Federated Fruit, etc., Growers v. 
Born, 94 Pa. Super. 136 

Passing of title on delivery to car~ 
rier see infra § 565 et seq. 


Vv. 
A.) 
283 
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knows is not their final destination, but only a place 
from which there is to be a further transit, the place 
of inspection is the place of ultimate destination,?? 
unless the place of delivery to the buyer is a place 
where, having regard to the nature of the goods and 
.the way in which they are packed, inspection can 
reasonably be had.?2 So, where goods are to be 
-shipped to the buyer’s customers by way of the buy- 
er’s place of business, initial payment to be made 
on acceptance of goods by the customers, the buyer 
is not bound to inspect them at his place of business 
while they are in transit to the final destination.?* 
On the other hand, the place of shipment has been 
held the place of inspection where the sale is for cash 
f. o. b. place of shipment,?4 and the buyer has had 
full opportunity for inspection there,?> or where the 
contract is to deliver “on the rail of vessels fur- 
nished.”?® So it has been held that, where goods 
are to'be shipped f. o. b. the seller’s mill, to any poimt 
the buyer may designate, the inspection must be made 
at the mill.27 While there is a presumption that 
perishable goods sold for an agreed price f. o. b. 
shipping point are to be inspected there,’* such pre- 
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tion at destination was intended.?® Where inspec- 
tion is to be made at place of destination, it should 
usually be made as the goods are delivered by the 
earrier,?° but this may be modified by the terms of 
the agreement.*+ 

Agreement as to place. The parties may agree 
that the place of inspection of goods delivered to a 
carrier shall be at the place of shipment*? or some 
intermediate point,?* or at the place of destination.** 
The provisions of the contract in this regard may, 
of course, be waived.?® 

Effect of Uniform Sales Act. The provision of the 
Uniform Sales Act that, “unless otherwise agreed, 
where the seller tends delivery of goods to the buyer 
he is bound, on request,” to afford the buyer a rea- 
sonable opportunity for inspection,?® does not give 
a buyer of goods to be delivered to a carrier an ab- 
solute right of inspection at*the place of shipment, 
but only at the buyer’s request.®* 

[§ 410] (d) Time of Inspection®*—aa. In Gener- 
al. The inspection of the goods, regarded as either 
a duty imposed on the buyer or as a right to be ex- 
ercised by him, should be made within a reasonable 


sumption may be rebutted by showing that inspec- | time,*® unless the time for such inspection is fixed by 


i 21. Bragg v. Villanova, 40 T. L. R. 
154; Molling v. Dean, 18 T. L. R. 217. 


[a] Illustration.—Plaintiffs, a firm 
of colour printers in Germany, con- 
tracted to supply defendants in Eng- 
land with a number of books, some of 
which were for sale in England and 
some in America. Plaintiffs supplied 
defendants with a parcel of four 
thousand books which they knew were 
intended for America, and ‘defendants, 
without inspecting the books, sent 
them to America, where they were in- 
spected and rejected as not being of 
the quality agreed, and were sent 
back to England. It was held that, 
as plaintiffs knew that the books were 
intended for America, that was the 
proper place for inspection. Molling 
VaeDeat lou. VR, 27. 

22. Saunt v. Belcher, 90 L. J. K. 
Ba 541,,; 

23. Kitterman v. Eagle Pine Co., 
AZ2MOnseko p25 to Pi81'5. 

24. Samuel M. Lawder, etc., Co. v. 
Albert Mackie Grocery Co., 97 Md. 1, 
54 A 634, 62 LRA 795. 

Place of delivery of goods shipped 
f. 0. b. see Supra § 323. 

25. Whitaker v. Dunlap-Morgan 
Gorda Cala A, 140, 1 860P 180, 

26. Brownlee v. Bolton, 44 Mich. 
218, 6 NW 657. 

27. Dymant v. Thomson, 12 Ont. A. 
659. 

28. Turlock, etc., Growers We 
Smith, 80 Cal. A. 268, 251 P 683. 


29. Turlock, etc., Growers v. 
Smith, supra. 

80. McClure v. Jefferson, 85 Wis. 
208, 54 NW 777. 

831. Hyde v. Love, 63 Ill. A. 43; 
Gorman v. Kennedy, 126 Mich, 182, 85 
NW 458. 

[a] Illustrations.—(1) On a sale 
of curbstone to be delivered f. o. b. 
at Detroit, the stone to conform to 
specification of the board of public 
works, the place of inspection and ac- 
ceptance was not on the cars, but 
on the streets, where the inspection 
was made by the board of public 
works. Gorman y. Kennedy, 126 
Mich. 182, 85 NW 458. (2) Where a 
contract provided that all iron deliv- 
ered under it should be inspected on 
the car, and that no allowance should 
be made for broken castings unless 


the same were found broken on the 
car, the inspection provided for was 
only for the purpose of ascertaining 
whether the castings were broken, 
and did not bar the purchaser from 
afterward objecting that the castings 
were not according to specifications, 
or had sand in the cores. Hyde v. 
Love, 63 Ill, A. 43. To same effect 
Salomon v. King, 63 N. J. L. 39, 42 
A 745. 

32. Blei v. Asher, 3 F. (2d) 210; 
Lanier v. Little Rock Cooperage Co., 
88 Ark. 557, 115 SW 401; Field v. 
Descalzi, 276 Pa. 230, 120) A113. Ne 
P. Sloan Corp. v. Linton, 260 Pa. 569, 
103 A 1011, 6 ALR 633; Goodall v. 
Smith, 46 U. C. Q. B. (Ont.) 388. 


33. Cefalu v. Fitzsimmons-Derrig 
Co., 65 Minn. 480, 67 NW 1018. 


34, Plant v. Valley Coal Corp., 88 
Pa. Super. 546. 


[a] “Place of destination’ means 
the town, village, or city to which 
shipment is made. Plant v. Valley 
Coal Corp., 88 Pa. Super. 546. 


35. Cefalu v. Fitzsimmons-Derrig 
Co., 65 Minn. 480, 67 NW 1018; Mid- 
land El. Co. v. Cleary, 77 Mo. A. 298. 


36. § 47 subd 2. 


37. Phoenix Iron, etc., Co. v. Wil- 
koff Co., 253 Fed. 165, 165 CCA 65, 1 
ALR 1497. 


riya On sale by sample see supra § 


39. U.S.—Blei v. Asher, 3 F. (2d) 
210; Sponge Divers’ Assoc. v. Smith, 
etc., Co., 257 Fed. 328; International 
Agricultural Corp. v. Stadler, 212 Fed. 
378, 129 CCA 54; Tasker v. Crane Co., 
55 Fed. 449; Goddard v. Cunningham, 
10 F. Cas. No. 5,490a. 


Ala.—Hudson vy. Germain Fruit Co., 
95 Ala. 621, 10 S 920. 


Cal.—Turlock, etc., Growers v. 
Smith, 80:.Cal. A. 2638, 251 P 683; -C. 
O. Bashaw Co. v. A. U. Pinkham Co., 
77 Cal. A. 591, 246 P 1064; California 
Pear Growers’ Assoc. v. Herspring, 60 
Cal. As 508)) 21/3, P1518. 


Conn.—Emery Thompson Machine, 
etc., Co. v. Graves, 91 Conn. 71, 98 A 
331; Cohen v. Pemberton, 53 Conn. 
221, 2 A 315, 35 AmR 101. 

Del.—Delaware Engineering Co. v. 
Pusey, ete., Co., 31 Del. 163, 112 A 
371; Virginia Kid Co. v. New Castle 
Leather Co., 27 Del. 511, 89 A 367. 


Ga.—Dodge County Lumber Co. v. 
Tucker;.34 Ga. -A. 551, 130 SE 3505 
tae v. Brewer, 26 Ga. A. 310, 106 SE 


Ill. Doane v. Dunham, 65 Ill. 512; 
Wood, etc., Co. v. Kaufmann, 233 Ill. 
A. 138; Guggenheim v. Hoffman, 128 
EA aS Oe 


Kan.—Johnston y. Lanter, 98 Kan. 
62, 157 P 266. 


Ky.—Sachs Shoe Co. v. Maysville 
Suit, etc., Co., 201 Ky. 239, 256 SW 
401. 

La.—McNeill, ete., Co. 
160 La. 443, 107 S 299. 


Miss.—Strauss v. National Parlor 
Furniture Co., 76 Miss. 343, 24 S 703. 

Mo.—Arkla Lumber, ete., Co 
Henry Quellmalz Lumber, 
252 SW 961; Hoffman v. Wisconsin 
Lumber Co., 207 Mo. A. 440, 229 SW 
289; Laswell v. National Handle Co., 
147 Mo. A. 497, 126 SW 969. 


Nebr.—Jorgensen v. J. C. Robinson 
Seed Co., 112 Nebr. 573, 199 NW 855; 
Corry v. Waldron Seed Co., 105 Nebr. 
580, 181 NW 540. 


N. J.—Salomon vy. King, 63 N. J. L. 
39, 42 A 745. 


N. M.—Rivers Bros. Co. v. Putney, 
20ND MALT, LO ORE. LOS 27 ead Ronde 


Nv Y.—Waeber v. Talbot, 167 N. Y. 
48, 60 NE 288, 82 AmSR 712; Pierson 
v. Crooks, 115 N. Y. 539, 22 NE 349, 
12 AmSR 831; Brigg v. Hilton, 99 N. 
Wi OwTh a3) INES) Wo2 Am GS satiated: 
Daly 335]; Messmore v. New York 
Shot, etc., Co., 40 N. Y. 422; Raw Silk 
Trading Co. v. Kaltenbach, 199 App. 
Div. 799, 192 NYS 375; Drucklieb’ v. 
Universal Tobacco Co., 106 App. Div. 
470, 94 NYS 777; Grabfelder v. Vos- 
burgh, 90 App. Div. 307, 85 NYS 633; 
Hardt v. Western Plectric Co., 84 App. 
Div. 249, 82 NYS 835; Dowdle v. Bay- 
er, 9 App. Div. 308, 41 NYS 184; Sorg 
Co. v. Crouse, 88 Hun 246, 34 NYS 
741; McAfee v. Wycoff, 44 Misc. 380, 
89 NYS 996; Hawkins v. Deitz, 27 
Misc. 200, 57 NYS 751; Gladstein v. 
Manhattan Swiss Embroidery Co., 183 
NYS 16. 


N. C.—Parker v. Fenwick, 138 N. C. 
209, 50 SE 627. 

Pa.—Crunden-Martin Mfg. Co. v. 
Turner, 274 Pa. 425, 118 A 365; Fore- 
man y. Ruyera Lopez Cigar Mfg. Co., 
82 Pa. Super. 461; Elk Textile Co. v. 


v. Martin, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the contract.*° So, where a jobber buys goods from 
the manufacturer under a contract by which the lat- 
ter agrees to see that they are sold, and to spend 
enough time to teach the buyer how to sell them, the 
buyer has only a‘reasonable time after receiving the 
goods to determine whether they are salable.4! What 
is a reasonable time for inspection is usually a ques- 
tion of fact to be determined by the jury from all the 
circumstances, *? ineluding not only the situation and 
liability of injury to the seller from delay, but also 
the convenience and necessities of the buyer;** but 
where the facts are undisputed, the question is one 
of law for the court.4# Ordinarily, the right of in- 
spection should be exercised at or before the time 
of delivery,*® but where the buyer has not examined 
the goods prior to delivery, he is entitled to a rea- 
sonable opportunity to examine them after deliv- 
ery;*® and if, from the terms of the contract or na- 
ture of the goods, an examination can be made only 
when they are used, the buyer is not foreclosed until 
the test is made.47 Where the goods are manufac- 
tured for the buyer under the supervision of his 
agent, a reasonable time for inspection will be less 
than if the work had not been so supervised.*® 


Part delivery or delivery in installments. A con- 
tract providing for delivery of goods by a specified 
date and\at a specified place, “to be inspected at” 
such place, does not require the buyer to inspect 
prior to delivery of the whole amount, but only on 


Cohen, 75 Pa. Super. 478; 
v. Yates, 53 Pa. Super. 406; 


Koolbergen [{ ceptance after 


Noble vy. 
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“arrival,” 1 
ment could not have been said to have Srl 
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being informed that the minimum amount to be fur- 
nished under the contract is ready for inspection, 
in the absence of a custom of the trade to the con- 
trary.t2 Where the seller divides an order for goods 
into two shipments, the buyer may hold the first ship- 
ment a reasonable time for the arrival of the second, 
and inspect them both together,®® or may inspect 
each shipment as it arrives.°} 


Estoppel or waiver of objections to delay. The 
seller may preclude himself from objecting that in- 
spection was not made within a reasonable time.°? 


[§ 411] bb. Before or After Payment or Accept- 
ance. Where the contract provides for shipment of 
goods from a distant point, with draft attached to 
the bill of lading, the buyer has no right of inspec- 
tion before paying the draft,°* unless such right is 
given by the custom of the business;°* and the same 
rule applies where, by agreement, the goods are 
placed in the hands of a bailee, to be held until the 
buyer pays the price.°® So, where the seller con- 
signs the goods to himself at the point of destina- 
tion, indorses bills of lading in blank, attaches them 
to drafts on the buyer for the price, and transfers 
both to a bank at the point of destination for col- 
lection, the buyer is a stranger to the shipment, and 
has no right of inspection until he becomes the in- 
dorsee of the bill of lading on payment of the 
drafts.°° If the sale is on eredit, the opportunity for 
examination should be taken advantage of before 


the ship- | 401. 


Sachs Shoe Co. v. Maysville 


* Erwin, 50 Pa. Super. 72. 


S. C.—Griggs-Paxton Shoe Co. v. 
Friedheim, 133 S. C. 458, 131 SE 620; 
Smith Bros. Grain Co. v. A’dluh Mill- 
ing Co., 128 S. C. 434, 122 SE 868. 


Tenn.—Charles v. Carter, 96 Tenn. 
607, 36GSW S96OL. Ne Price’ Cosy. 
Hamilton Produce Co., 8 Tenn. Civ. A. 
467. 

Va.—Rosenbaum Hardware Co. v. 
Paxton Lumber Co., 124 Va. 346, 97 
SE 784. 

Wash.—Hurley-Mason Co. v. Steb- 
bins, 79 Wash. 366, 140 P 381, LRA 
1915B 1131, AnnCas1916A 948. 

Wis.—Boothby v. Scales, 27 Wis. 
626. 

[a] Delay held unreasonable.—(1) 
One year after sale and delivery of 
tobacco to a warehouse was not a 
reasonable time for inspection, so 
that buyers, sued on the contract, 
were not entitled to an order staying 
trial for inspection. BE. B. Ficklen 
Tobacco Co. v. Friedberg, 196 App. 
Div. 409, 187 NYS 561. (2) A buyer, 
failing to inspect sugar for over three 
months, is not entitled to damages for 
defective quality. McNeill, etc., Co. 
v. Martin, 160 La. 443, 107 S 299. 


[b] Delay held not unreasonable.— 
Where a person gives a sample order 
for goods, and the goods are sent to 
him without his having had any 
knowledge of the kind, quality, class, 
or price of the articles when they 
were delivered to the transportation 
company, the purchaser is entitled to 
a reasonable time within which to ex- 
amine the goods, and the delay of a 
week in returning them and rescind- 
ing the contract is not an unreasona- 
ble time. Zeller v. Haupt, 41 Pa. Sup- 
er. 647. 


40. Jewett, etc., Co. v. Rosenberg, 
182 Wis. 34, 195 NW 720. 

[a] Contract construed.—(1) Un- 
der a contract for purchase of a car- 
load of honey to be consigned to the 
seller’s brokers in the city where the 
purchaser ..was located, and allowing 
a certain time for inspection and ac- 


arrived until the seller’s brokers de- 
livered the bill of lading to’ the pur- 
chaser and notified it that the car 
was on the tracks for delivery. Jew- 
ett, etc., Co. v. Rosenberg, 182 Wis. 
34,195 NW 720. (2) A provision that 
if the shipment was not accepted or 
disapproved “within three full busi- 
ness ‘days after arrival, and goods are 
subject to buyer’s privilege of exam- 
ination, contract shall: be considered 
fully complied with on seller’s part,” 
means that the buyer should have 
three days in which to make such ex- 
amination after the honey had been 
put in a suitable place therefor, the 
buyer using reasonable diligence so 
to place it. Jewett, etc., Co. v. Ros- 
enberg, supra. 

41. Morgan-Abbott-Barker Co. v. 
Southwest Cracker Co., 225 Ky. 418, 9 
SW (2d) 119. 


42. International Agricultural 
Corp. v. Stadler, 212 Hed. 378, 129 
CCA 54; Lane v.- McLay, 91 Conn. 


185, 99 A 498; Wood, etc., Co. v. Kauf- 
mann, 230 lis sAs 138s), Pierson iv. 
Crooks, 115 N. Y. 589, 22 NE 349, 12 
AmSR 831; Sorg Co. v. Crouse, 88 
Hun 246, 34 NYS 741; Gladstein v. 
Manhattan Swiss Embroidery Co., 1838 
NYS 16. 

435 biersonwav. Crooks, 15 N. oY. 
539, 22 NE 349, 12 AmSR 831; Glad- 
stein v. Manhattan Swiss Embroidery 
COs So. NINOS il. 


44. Crunden-Martin Mfg. Co. v. 
Turner, 274 Pa. 425, 118 A 365. 

45. Bassi v. Walden, 64 Cal. A. 764, 
222 P 866. 

46. Fillmore v. P. Garvan, Ine., 97 
Conn. 207, 116 A 184. 

47. Gladstein v. Manhattan Swiss 
Embroidery Co., 183 NYS 16. 


48. Delaware Engineering Co. v. 
Pusey, ete., Co., 31 Del. 1638, 112 A 
eile 


49. Fuller v. Presnell, (Mo. A.) 233 
SW 502. 

50. Sachs. Shoe Co. v. Maysville 
Suit, etc., Co., 201 Ky. 239; 256 SW 


1205 App. Div. 


Suit, ete., Co., supra. 


52. Brin v. Lyon, 149 Ark. 142, 231 
SW 560. 


{a] Illustration.—Where the buyer 
on receipt of goods wrote to the sell- 
er that they had been prematurely 
shipped, and would-not be opened un-~ 
til the buyer’s customers got in their 
cotton, and the seller did not answer 
for over a month, he cannot, where 
the buyer, on later opening the goods, 
rejected them as unequal to the sam- 
ple, contend that the buyer should 
have inspected within a reasonable 
time after delivery. Brin v. Lyon, 
149 Ark. 142, 231 SW 560. 

53. Ala.—Eason Drug Co. v. Mont- 


gomery Showcase Co., 186. Ala. 454, 
65 S 345. 


Ark.—Cochran v. Chetowah. Mill, 
etce., Co., 88 Ark. 343, 114 SW 711. 


Ill.—Price v. Neiman Bros. Co., 240 
TTS ASwA Se 


Ind.—California Prune, ete., Grow- 
ers v. Jaggers Wholesale Grocery Ce, 
85 Ind. A. 506, 150 NE 317; South- 
western Milling Co. v. Niemeier, 76 
Ind. A. 278, 181 NE 881. 


Ky.—Ten Broeck Tyre Co. v. Rub- 
ae Trading Co., 186 Ky. 526, 217 SW 


Mich.—Thick v. Detroit, ete., R. Co., 
137 Mich. 708, 101 NW 64. 


N. Y.—Sawyer. v. Dean, 114 N. Y. 
469, 21 NE 1012; Hyman v. Hullman, 
1195) 1995) NAYST 12665 
Plumb v. Hallauer, 145 App. Div. 20, 
130 NYS 147. 


Effect of Uniform Sales Act see in- 
fra text and note 58. ; 


54. California Prune, etec., Grow- 
ers v. Jaggers Wholesale Grocery Co., 
85 Ind. A. 506, 150 NE 317; South- 
western Milling Co. v. Niemeier, 76 
Ind. A. 278, 131 NE 831. 


55. Ten Broeck Tyre Co. v. Rub- 


‘er Trading Co., 186 Ky. 526, 217 SW 


345. 


56. Paddleford v. Lane, 223 Mass. 
113, 111 NE 769. 
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payment is due.>? 
Effect of Uniform Sales Act. The time for inspec- 
tion is, in some jurisdictions, governed by the pro- 
visions of the Uniform Sales Act, construed in con- 
nection with the terms of the contract of sale.°® 


[§ 412] (e) Mode of Inspection and Persons En- 
titled To Inspect. The kind of inspection to which 
the buyer is entitled depends on the nature and char- 
acter of the contract.°® If a particular mode of in- 
spection is provided for, that mode should be fol- 
lowed, and no other, or it will not be binding,®°®:in 
the absence of facts creating an estoppel;°! but a 
provision that the goods shall be inspected according 
to the rules of a certain association does not require 
an arbitration provided for in such rules as a con- 
dition precedent to an action for breach of con- 
tract.°? In the absence of any stipulation, the in- 
spection should be made in the customary manner,** 
that is, in the manner which is usual and customary 
in the particular trade to which the transaction in 
question belongs.6* The right of inspection neces- 
sarily carries with it the right to do things without 
which it cannot reasonably and efficiently be accom- 
plished.°> Thus the buyer may unpack the goods 


57. Grabfelder v. Vosburgh, 90 
App. Div. 307, 85 NYS 6383. 


58. §§ 47, 49. 


[a] Construction and application 
of act.—(1) Under Uniform Sales Act 
§ 47 subd 2, providing that, “unless 
otherwise agreed,” the seller shall, on 
request, give the buyer reasonable op- 
portunity of examining the goods, the 
buyer is not required to pay for them 
before he has had a reasonable op- 
portunity .for examination. Bridge- 
port Hardware Mfg. Co. v. Bouniol, 89 


Prop. Le? s§ 
goods. Imperial 


8212), 


buyer 


SALES 


are concurrent obligations under Uni- 63. 
form Sales Act § 42 
123), and the buyer has 
the right of inspection before he is 
required to accept and pay for the 
Products Co. v.| 407 
Capitol Chemical Co., supra. 
der Uniform Sales Act § 49 (Or. L. § 
providing that 
ceptance, the buyer fails to notify the 
seller of a breach of any promise 
within a reasonable 
knows or ought to know of 
such breach, the seller shall not be 


and, if necessary, use a small portion for the purpose 
of a test,°° and where the contract authorized the 
carrier transporting the goods to allow inspection, 
the carrier may place the car containing the goods 
on the buyer’s private track adjacent to his ware- 
house, and the buyer may take samples from the car 
to the warehouse for inspection.*7 Where articles 
were to pass the inspection of a third person, and 
such person did not approve and pass them, it was 
immaterial that he did personally inspect the goods, 
where it was shown that he was sufficiently familiar 
with the articles to enable him to approve and pass 
them without a personal inspection.°® 


Persons entitled to inspect. Under a contract of 
sale of an article, subject to inspection or test, the 
duty to inspect is on the buyer in the absence of a 
stipulation to the contrary;°* but where the sale is 
of an inspected or tested article, it is the duty of the 
seller to make inspection or test -before delivery.’° 
If the contract for the sale of goods to' be shipped 
to a customer provides for inspection at the place of 


destination, but the buyer’s customer, without in- . 


spection, sells the goods to a person who inspects 
them on his own premises and rejects them, such in- 


Nye v. Weed Lumber Co., 92 
Cal. A. 598, 268 P 659; McLennan 
v. McDermid, 50 Mich. 379, 15 NW 
518. See Bushnell v. Geo. F. King 
Bridge Co., 140 Iowa 405, 118 NW 
(holding that, where plaintiff 
agreed to sell defendant a certain 
amount of lumber to fill specifica- 
tions in the contract, and on deliv- 
ery defendant rejected part of the 
lumber, after an inspection by its 
own inspector and the inspector of 
the county with which defendant was 
under contract to build a bridge, the 


(N. Y. Personal 


(6) Un- 
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time after the 
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Conn. 254, 93 A 674. (2) Under such 
provision a refusal of the seller of 
store fixtures manufactured specially 
for the buyer to unload the fixtures 
and permit inspection by the buyer in 
advance of payment, although the 
buyer tendered payment, constituted 
a breach of contract. Samuels v. 
Samis, 124 Misc. 35, 207 NYS 249. (3) 
But a provision that the sale shall be 
net cash against a delivery order con- 
clusively negatives the idea that in- 
spection is to be allowed the buyers 
before payment. Brown v. Raritan 
Chemical Works, 188 App. Div. 578, 
177 NYS 309. (4) And where goods 
are shipped under the buyer’s agree- 
ment to pay the purchase price by 
sight draft with a bill of lading at- 
tached, payment is a condition pre- 
-cedent to delivery and inspection of 
the goods. Imperial Products Co. v. 
‘Capitol Chemical Co., 187 App. Div. 
599, 176 NYS 49 [rev 103 Misc. 493, 
170 NYS 397, and aff 228 N. Y. 528, 
126 NE 911]. (5) Under subd 38 of 
such act, providing that, where de- 
livery is to a carrier on condition that 
goods shall not be delivered by the 
carrier without payment of the price, 
whether such condition is indicated 
by marking the goods “collect on de- 
livery, or otherwise,” and that the 
buyer is not entitled to examine the 
goods before payment of the price, in 
the absence of an agreement permit- 
ting examination, the controlling ele- 
ment is the agreement of the parties, 
and not the method of shipment; and 
where goods are shipped to a buyer 
without an agreement that the ship- 
ment should be made “collect on de- 
livery,” and without an agreement 
that the buyer will pay the purchase 
price by sight draft to be attached 
to a bill of lading, and where no 
terms of payment are specified in the 
agreement, the delivery and payment 


liable therefor, the buyer may inspect 
the goods after accepting them, if he 
notifies the seller of defects as re- 
quired by the statute. Kitterman v. 
Eagle Pine Co., 122 Or. 137, 257 P 815. 


59. Crosland v. Sloan, 123 Or. 243, 
261 P 701. See Meriwether Supply 
Coy viens. Deas Col, VEZ Man 271, 
110 S 419 (holding that a superficial 
examination of sewer pipe by the 
buyer’s employee at the point of de- 
livery did not preclude an action for 
redhibition where the examination by 
supervising engineers was done in a 
trench). 


60. Canton Lumber Co. v. 
107 Md. 146, 68 A 500; 
pag tysite Corp.;, (10. Yere. 
96. 


[a] Question for jury.—Whether 
an inspection of lumber was made 
under the specifications contained in 
the contract of sale is for the jury. 
Canton Lumber Co, v. Liller, 107 Md. 
146, 68 A 500. 


61. Clinton v. 
(N. Y.) 226. 


[a] Buyer held estopped.— Where, 
by a written contract for the pur- 
chase of a lot of first-sort hops, the 
hops were to be inspected and brand- 
ed by S, and they were inspected and 
pronounced by S to be first-sort, but 
were not branded as such by him, 
and the vendor’s agent offered to tele- 
graph to S for permission to put 
the brand on, and one of the vendees 
stated that the vendees would not re- 
quire it, or that it would make no 
difference, the vendees were estopped 
from insisting upon the omission to 
brand as a defense to an action to 
recover the price of the hops. Clin- 
ton v. Brown, 41 Barb. (N. Y.) 226. 


62. Crescent Stave Co. v. Brown, 
181 Ky. 787, 205 SW 937. 


Liller, 
Steele v. 
(Tenn.) 


Brown, 41 Barb. 


question to be determined in an ac- 
tion for the price of the lumber be- 
ing whether the lumber shipped com- 
plied with the terms of the contract, 
it was wholly immaterial how the 
inspection was made). 

[a] Candaling is an adequate meth- 
od of determining the soundness of 
eggs. Nye v. Weed Lumber Co., 92 
Cal. A. 598, 268 P 659. 

64 Tasker v. Crane Co., 
449, 


65. Young v. Wallace, 201 Ky. 30, 
255 SW 856. 


[a] Where coal was shipped in 
closed cars of the kind usually em- 
ployed for shipping cattle, only per- 
mitting the purchaser to look at the 
coal through the car slats could not 
possibly have afforded a fair oppor- 
tunity for inspection. Young vy. Wal- 
lace, 201 Ky. 30, 255 SW 856. 


66. Shreveport Mill, ete. Co. v. 
Stoehr,7  US9 swale Toe Tl SS! eo ere 
Trinidad Asphalt Mfg. Co. v. Buck- 
staff Bros. Mfg. Co., 86 Nebr. 623, 
126 NW 293, 136 AmSR 710. 


[a] Illustration.—Where seller of 
certain brand of flour ships another 
brand to baker, representing it to 
be of same grade, and baker uses 
only enough to find that it is of in- 
ferior grade, he is not required to 
pay for portion used. Shreveport 
Mill, ete., Co. v. Stoehr, 139 La. 719, 
71 S 961. ‘ 

67. Pittman-Harrison. Co. v. Fox, 
(Tex. Civ. A.) 228 SW 579. 

68. Mosler Safe Co. v. Thore, 217 
Mass. 1538, 104 NE 574. 

69. Hurley-Mason Co. v. Stebbins, 
79 Wash. 366, 140 P 381, LRA1915B 
1131, AnnCas1916A 948. 

70. Hurley-Mason vy. Stebbins, su- 
pra. 
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spection and rejection are unauthorized, and will not 
relieve the buyer from liability for the price.7! 
parties may designate one of the sellers to make the 
and where the parties provide for a 
particular inspector or other mutually satisfactory 
party has the right to demand in- 
spection by another unless the one designated neg- 
Where the contract pro- 
vides for the inspection to be made by a government 
inspector, an inspection made by one not a prop- 
erly appointed officer is insufficient.74 
seller issues circulars stating that a named person 
has been engaged to inspect the goods for the seller, 
the buyer may reject the goods if they are inspected 
by one other than the person designated.7® 
seller may, by his acts, estop himself from object- 


inspection ;7? 
inspection, neither 


lects or refuses to act.78 
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The 


so gross as to 


So, if the 


The 


ing to an inspection by one not designated.7& 


71. Plant v. Valley Coal Corp., 88 


Pa. Super. 546. 
72. Dustan v. McAndrew, 44 N. Y. 
72 [aff 23 N. Y. Super. 130]. 


73. Dustan v. McAndrew, supra. 
gen Fawcett v. Hatfield, 44 N. B. 
75. Woldert Grocery Co. v. Pill- 


man, 191 Mo. A. 15, 176 SW 457. 


76. Lanier v. Little Rock Coop- 
erage Co., 88 Ark. 557, 115 SW 401. 


[a] Illustration.—Where the buy- 
er’s agent not being able to inspect 
the staves sold as fast as the Sell- 
er desired, the seller sent its own 
agents to assist in the inspection, the 
seller is estopped to claim that such 
inspection was a breach of the con- 
tract, which provided that inspection 
should be made by the buyer’s agent. 
Lanier v. Little Rock Cooperage Co., 
88 Ark. 557,115 SW 401. 


77. Crane v. Roberts, 5 Me. 419; 
McLennan v. McDermid, 50 Mich. 
379, 15 NW 518; Savercool v. Far- 
well, 17 Mich. 308; Carleton v. 
Lombard, 72 Hun 254, 2a NYS oo; 
Sorenson v. S. A. Companhia General 
Commercial De Santos, 180 NYS 201; 
Thomson yv. Matheson, 30 Can. S. C 
357. 

[a] In Kentucky it has been held 
that, under a contract for the sale 
of lambs, providing that they should 
be graded by the buyer, the deter- 
mination of the buyer was not con- 
clusive because if he had the abso- 
lute power of rejection the contract 
would not be mutually binding. 
Sanders v. Bond, 66 SW 6385, 23 KyL 
2084. 

78. U. S.—H. Hettler Lumber Co. 
v. Olds, 221 Fed. 612, 137 CCA 336. 


Ala.—Alabama Chemical Co. v. In- 
ternational Agricultural Corp., 215 
Ala. 381, 110 S 614. 

Ark.—Hayes Grain, etc., 

Federal Grain Co., 169 Ark. 1072, “974 
SW 521; Lanier v. Little Rock Coop- 
erage Co., 88 Ark. 557, 115 SW 401. 


Cal.—Calitornia Sugar, etc., Agency 
vy. Penoyar, 167 Cal. 274, 139 P 671., 


Ky.—Reynolds v. Cooper, 193 Ky. 
763, 237 SW 667; Wiburg, etc., Co. 
vy. Walling, 113 SW 832. 


Md.—Canton Lumber Co. v. Liller, 
107 Md. 146, 68 A 500; Baltimore, 
etc., R. Co. v. Brydon, 65 Md. LOSs ao 
A 306, 9 A 126, 57 AmR 318; Lynn Vv. 
Baltimore, ete., R. Co., 60 Ma. 404, 45 
AmR 741. 


Mich.—Amos v. Walter N. Kelley 
Co., 240 Mich. 257, 215 NW 397; Wal- 
ter N. Kelley Co. v. Andrews, 225 
Mich. 403, 196 NW 407. 


Mo.—Nofsinger v. Ring, 71 Mo. 
149, 36 AmR 456; Beck, etc., Iron Co. 
Vv. ‘Holbeck, 109 Mo. A. 179, 82 Sw 


1128; Gratiot St. Warehouse Co. v. 
Wilkinson, 94 Mo. A. 528, 68 SW 581; 


Del Bondio v. Jacob Dold Packing 
Co., 79 Mo. A. 465. 

N. Y.—Abe Stein Co. v. Robertson, 
167 N. Y. 101, 60 NE 329; Dustan v. 
McAndrew, 44.N. Y. 72 [aft D3. IN nN 
Super. 130]; Camden Iron Works v. 
New York, 104 App. Div. 272, 93 NYS 


754; Heron vy. Davis, 16 N. iva Super. 
336. 

N. C.—Marbury Lumber Co. v. 
Briggs-Shaffner Co., 186 N. C. 347, 
119 SE 484. 

Okl.—Citizens’ Independent Mill, 
ete., Co. v. Perkins, 52 Okl. 242, 152 
P 443. 

Pa.—Field. v. Desealzi,, 276 | Pa. 
230,120,004) 113% 1 Ducas Goal Co. v. 
Delaware, ete., Canal Co., 148 Pa. 227, 


23 A 990; American Bridge Com Ve 
Duquesne Steel Fdy. Co., 28 Pa. Su- 
per. 479. 

Sees : 
Co., 78 S.-G: 200, 58 SE 806, 125 Am 
SR 780. 

Tex.—Stephens v. Kansas City L. 
Ins. Co., €Civ. A.) 233 SW 352; Fer- 
guson Vv. Johnson, (Civ. A.) 205 SW 
512; Gorham v. Dallas, ete., R. Co., 
(Civ. A.).106 SW 930. 


Wash.—Tacoma, ete, Lumber Co. 
vy. Field, 100 Wash. 79, 170 P 360. 


W. Va.—Elias v. Boone Timber Co., 
85 W. Va. 508, 102 SE 488. 


Man.—Scott v. Rogers Fruit Co., 37 
Man. 145, [1928] 1 DomLR 201, [1927] 
3 WestWkly 628. 


N. B.—Patterson vy. Larsen, 
By A 

Ont.—De Cew vy. Clark, 
Chee hos: 

[a] Inspection by seller.—Where 
the buyer of lumber agrees to accept 
the same on the seller’s inspection, 
he cannot reject the’ lumber on the 
ground of defects as to quality, un- 
less there is such a substantial dif- 
ference between the lumber contract- 
ed for and that delivered as to raise 
an inference of fraud on the part of 
the seller. Wiburg, oboe Co. v. Wall- 
ing, (Ky.) 113 SW 8382 


[b] Inspection by buyer.—Where 
‘the seller of lumber under a contract 
providing for final inspection at its 
mill refuses to furnish lumber con- 
forming to the specific requirements 
of the contract as determined by a 
buyer’s fair and honest inspection 
and the verdict of the jury, the sell- 
er is liable for damages so caused. 
Elias v. Boone Timber Co., 85 W. Va. 
508, 102 SE 488. 

[c] Subsequent sale of rejected 
gocds.—The fact that staves reject- 
ed by the buyer’s inspection agent 
were afterward sold by the seller to 
other parties does not of itself tend 
to show fraud in the inspection, in 
the absence of proof that the staves 
rejected and sold were of the dimen- 
sions: and character specified in the 


N. 


36 
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[§ 413] (£) Conclusiveness of Determination. If 
the parties agree that the quality of the goods shall 
be determined by an inspection to be made by a4 
particular person, such determination is conelusive,*? 
in the absence of fraud, bad faith,’* or mistake’? 


imply bad faith or constructive 


fraud,®° whether such determination is based upon 
reasonable grounds or not;*! and it cannot be im- 
peached for mere error of judgment.*? 
there is a reasonable opportunity to inspect before 
acceptance, and an inspection is made by the buyer’s 
agent, the buyer cannot complain that the inspection 
‘was not thorovgh.®* 
faith, or failure to exercise honest judgment is 
ground for impeaching the determination,’* even 
_though the parties have agreed that the decision shall 


So, where 


On the other hand, fraud, bad 


Lanier v. Little Rock 
88 Ark. 557, 115 SW 


contract. 
Cooperage Co., 
401. 


[d] Burden of proof.—It is for 
the party contesting the report made 
by appraisers employed to ascertaim 
the value of property involved in a 
transaction to prove that their re- 
port was made unfairly or not in con- 
formity with the contract. Stewart- 
Warner Speedometer Corp. v. War- 
ner, 225 Ill. A. 458. 


[e] Facts held not to show bad. 
faith. Hayes Grain, etc., Co. v. Fed- 
eral Grain Co., 169 Ark. 1072, 277 SW 
521; Gorham V. Dallas, ete. R. Co, 
(Tex, Civ. A.) 106 SW 930 


79. California Sugar, eres 
v. Penoyar, 167 Cal. 274, 
Amos v. Walter N. Kelley Co., 240’ 
Mich. 257, 215 NW 397; Walter N.. 
Kelley Co. v. Andrews, 225 Mich. 403, 
196 NW 407. 


80. Hayes Grain, ete., Co. v. Fed- 
eral Grain Co., 169 Ark. 1072, 277 SW 
521; Federal Grain Co. v. Hayes 
Grain, ete: (Co; -L61) Ark 514. Shs 
SW 307; Lanier v. Little Rock Coop- 
erage Co., 88 Ark. 557, 115 SW 401; 
California Sugar, etce., Agency v. 
Penoyar; ,167.. Calin 274, 4139.-P 6712 
Doran v. Henry Cowell Lime, ete., 
Co.,. 37 CalisA. (478, 174 P90; Tacoma, 
ete. Lumber Co. vy. Field, 100 Wash. 
US, 170 P 360. 


[a] Facts held not to show St089 
mistake.—Hayes Grain, ete., Co. 
Federal Grain Co., 169 "Ark. 1072, 20% 
SW 521. 


81. Van Iderstine Co. v. Barnet 
Leather Co., 242 N. Y. 425, 152 NE: 
250, 46 ALR 858; American Bridge 
Co. v. Duquesne Steel Fdy. Co., 28 
Pa. Super. 479; Haegerstrand v. 
anne Thomas SS. Co., 10 Com. Cas. 


82. Herman 
Cos \VanOlds; 
Sa6. 

83. 
472. 

84. U. S.—Ennis v. H. Borner & 


Co., Litas 100° Peat! 12; (40 (CCAriesg- 
Mack v. Sloteman, 21 Fed. 109, 


Agency 
139° P :Otrs 


H. Hettler Lumber 
221 Fed. 612, 137 CCA 


Walker v. Barnett, 174 Ill. A. 


Preeti eae v. Allen, 7 Kyi 
Md.—Baltimore, ete., Co. v. Bry- 


don, 65 Md. 198, 611, 9 re 126, 57 AmR 
318; Lynn v. Baltimore, etc., R. Coi,. 
60 Md. 404, 45 AmR 741. 


N. Y.—Dustan v. McAndrew, 44 N. 
Y. %2 [aff-23 N. Y. Super. 130; 

Ont.—DeCew v. Clark, 19: U. C. Cc. 
Peel oo. . 


[a] Fraud of seller.—It is ground 


for setting aside the report of a: com- 


mittee appointed by a city to: exam- 
ine an engine which it had bought 
on probation that the seller, know- 
ing of a defect, stood by and. failed! 
to call attention to it, and suffered! 
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be final.8® But it has been held that the fraud or 
bad faith which will enable the seller to impeach 
the decision of the inspector must have been partici- 
pated in by the buyer.*® An agreement that an in- 
spector’s certificate of quality shall be final does 
not make the certificate conclusive as to matters to 
which it was not required to certify.87 


Waiver or estoppel. The parties may, by their 
acts, be precluded from asserting fraud or miscon- 
duct in the inspection.®§ 
inspector chosen by the parties is no ground for re- 
fusal to accept the goods where a part has already 
been accepted on the inspector’s examination.®® 


L$ 414] (g) Waiver of Right. The buyer may 
waive his right to inspect,®® as by failure to exercise 
such right within a reasonable time,?* by refusal to 
accept the goods, based on other grounds,®? or by 
accepting the goods without asserting his right.?? 
But receipt of the goods will not have such effect if 
there is no opportunity to examine the goods until 
after they are received,®* or if under the terms of 


tion 
jury. 


an examination to be made under cir- 
cumstances calculated to conceal the 
defect. Henderson y. Allen, 7 KyL 
589. [b] 

85. Alabama Chemical Co. v. In- 


SALES ; 


The incompetence of an. 


is usually a question for the 96. 
Kronman sy. 
Co:;, 3 Ga. A. 152, 59 SH 320. 
Facts held not to show waiv- 97. 
er.—Delafield v. De Grauw, 
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the contract inspection is to hie place after such 
receipt.°> The right of inspection at the place of 
delivery is not waived by an inspection and approval 
at the place of manufacture,®*® nor by waiver of the 
right of inspection at the place of manufaeture.°? 


Offer to waive. Where the buyer of an article 
which is attached before delivery to him offers to 
take and pay for it without inspection if the seller 
will procure its release from the attachment, and 
the latter refuses to do so, the buyer is not estopped 
from afterward examining the article and refusing 
to accept it if it does not conform to the contract.°* 


[§ 415] (h) Expenses Incident to Inspection. In 
the absence of a stipulation to the contrary, the 
expenses incident to an inspection are to be borne 
by the seller.°® But the parties may agree for a 
division of the expenses. . 


[§ 416] (i) Rejection and Notice Thereof.” If, 
on inspection, the goods.are proved to be unsuitable 
or not according to the contract, they may be reject- 
ed and returned to the seller, and if the defects are 


Crawford Locomotive, etc., Co. 


Roush Produce|v. Galesburg, etc., Castings Co., 168 


Ill. A. 405 
Crawford Locomotive, ete., 


Co. v. Galesburg, etc., Castings Co., 
supra. 


1 Abb. 


ternational Agricultural Co., 215 Ala. 
381, 110 S 614; Brooke v. Laurens 
Milling Co., 78 S. C. 200, 58 SE 806, 
125 AmSR 780. 

86. Van Iderstine Co. v. Barnet 
Leather Co., 242 N. Y. 425, 152 NE 
250; Lucas Coal Co. v. Delaware, 
etc., Canal Co., 148 Pa. 227, 23 A 990. 


87. Brandenstein v. Jackling, 99 
Cal. A. 438, 278 P 880. 

88. Lanier v. Little Rock Cooper- 
age Co., 88 Ark. 557, 115 SW 401; 
Garis v. Hopkins, 2 LehighValLR 279. 

[a] MIllustrations.—(1) One who 
contracts for the purchase of goods 
at a sum to be fixed by appraisers, 
and who, knowing of the misconduct 
of the appraisers, accepts possession 
of the goods without complaint, and 
never offers to return, is estopped 
from alleging such misconduct as a 
defense in an action to recover the 
amount of the appraisement. Garis 
v. Hopkins, 2 LehighValLR 279. (2) 
If, notwithstanding a seller of staves 
knew of fraudulent and improper 
culling of the staves by the buyer’s 
inspector, it failed to notify the buy- 
er that it expected to insist upon 
such fraudulent and improper culling 
as a breach of the contract, and con- 
tinued to ship staves to the buyer, 
there was a waiver of the fraudu- 
lent and improper culling. Lanier v. 
Little Rock Cooperage Co., 88 Ark. 
557, 115 Sw 401. 

89. Wallace v. Curtiss, 36 Ill. 156. 


90. Cal.—Pray v. Trower Lumber 
Co., 101 Cal. A. 482, 281 P 1036. ; 


Conn.—Urbansky v. Kutinsky, 86 
Conn. 22, 84 A 317. 

Ga.—Kronman v. Roush Produce 
Co., 3 Ga. A. 152, 59 SE 320. 

Tll.—Price v. Neiman Bros. Co., 240 
Till. A. 157. 

Mich.—Berwick Store Co. Vv 
Starks, 185 Mich. 473, 152 NW 200. 

N. Y.—Van Iderstine Co. v. Bar- 
net Leather Co., 242 N. Y. 425, 152 
ial 250, 46 ALR 858. 

4.—N. P. Sloan Corp. v. Linton, 

260 pa, 569, 103 A 1011, 6 ALR 633. 

Ont.—Morrison v. Morrow, 36 Ont. 
L. 400, 10 OntWN 84; Ballantyne v. 
Watson, SONU, Cy Cy P5295 


[a] Question for jury.—Whether 
the buyer waived the right of inspec- 


Dec. 500, 3 Keyes 467, 3 Transcr. A. 
49 [aff Ol Swe Super. 1]; Lueas E. 
Moore Stave Co. v. M. Mosson Cos 
126 NYS 79. 

91. California 
Assoc, v. Herspring, 
21/3) Pe SLs, 

Time for inspection see supra § 

0. 


Pear Growers’ 
60 Cal. A. 503, 


92. Sheip, Inc. v. Baer, 210 Ala. 
231, 97 S 698; Pratt v. S. Freeman, 
etce., Mfg. Co., 115 Wis. 648, 92 NW 
368. : 
[a] Illustration.—Where a_ buyer 
refused to accept any more lumber 
under its contract, the sellers were 
under no obligation actually to load 
the lumber on cars, and hence there 
was no occasion for meeting the con- 
tractual requirement for inspection 
and certification of the lumber. Jer- 
ome H. Sheip, Inc., v. Baer, 210 Ala. 
Zo, 127 S698. 


93. Ill.—Consolidated Electric 
Sign-Co. v. Price,’ 192 Til.’ A. 510. 


La.—Strausman v. Wolinski, 8 La. 
A. 752. 

Mass.—Mosler Safe Co. 
217 Mass. 153, 104 NE 574. 


Mich.—Allegrezza v. Scaleucci, 247 
Mich. 94, 225 NW 495; Berwick Store 
Co. v. Starks, 185 Mich. 473, 152 NW 
200. 

Mo.—Consolidated Flour Mills Co. 
v. Farmers’ Elevator Co., (A.) 247 
SW 480; Campbell v. Tinker, 137 Mo. 
A. 436, 118 SW 660. 


N. Y.—Hano v. Simons, 92 NYS 3837; 
Duford v. Patrick, 15 NYS 285. 


Pa. atley v. Weston, 289 Pa. 
36, 186 A 849. 


Acceptance of goods after oppor- 
tunity to inspect as waiver of de- 
fects in quality see infra § 427. 


94, Wiburg, etc., Co. -v. Walling, 
(Ky.) 113 SW 832; Davis v. Koenig, 
165 Pa. 347, 30 A 976. 


{a] Tllustration.—Where lumber 
in carload lots is ordered and deliv- 
ered, the purchaser does not accept 
the lumber by unloading it for in- 
spection. Wiburg, etc., Co. v. Wall- 
ing, (Ky.) 118 SW 832. 

95. U. S. Aluminum Co. v. Armac 


Motor Co., 1638 Ill. A. 194; Trotter v. 
Heckscher, 40 N. J. Eq. 612, 4 A 83. 


v. Thore, 


98. Mowry Car, 
Shorter, 8 Oh. Dec. 
CincLBul 32. 


99. Philadelphia Whiting Co. v. 
Detroit White Lead Works, 58 Mich. 
29, 24 NW 881; Silberman v. Clark, 
OG aN EY. Iago American Well Works 
None Aguayo, (Tex. Civ. A.) 53 SW 


etc., Works v. 
(Reprint) 290, 7 


1. Tallahatchie Lumber Co. 
Riverside Lumber Co., 12 F. (2d) 38: 
California Sugar, etc., “Agency Vv. Pen- 
oyar, 167 Cal. 274, 139 P Cis fF 


[a] Construction and effect of 
agreement.—(1) Under a contract for 
the sale of lumber, providing each 
party pay one half of the expense of 
the American Hardwood Association 
inspectors on failure to agree to joint 
inspection, there could be no division 
of expense for such inspection, or- 
dered by the buyer after removing 
the lumber, where joint inspection 
was not made. Tallahatchie Lumber 
Co. v. Riverside Lumber Co., 12 F. 
(2d) 38. (2) Where a contract for 
the sale of lumber provided for in- 
spection by H, or some one else se- 
lected by the buyer, and that the 
parties should equally bear the cost 
of inspection, the fact that H was 
assisted in.the inspection by another 
who acted for the seller would not 
prevent the buyer. from recovering 
the part of the inspection expense 
which was chargeable to the seller 
ainder the contract. California 
Sugar, ete., Agency vy. Penoyar, 167 
Cal. 274, 139 P 671. 


2. Sale by sample see supra § 405. 


3. U. S.—Namquit Worsted Co. v. 
iS tenet Ole 460s 


Ark.—American Hardwood Lumber 
Co. v. Milliken-James Hardwood 
Lumber Co., 140 Ark. 544, 216 SW 23. 


Neraetie ve v. Hornburg, 26 Kan. 


Ky.—Sachs Shoe Co, v. Maysville 
Suit, ete., Co., 201 Ky. 239, 256 SW 
401; G. I. Frazier Co. v. Owensboro 
rex er éte., (Co., 162 Ky. 8015) 172 sive 

Pee Oe Motor Car Co. v. Dan- 
causse, 2 La. A. 191. 

Mich.—Schantz v. Mott, 242 Mich. 
642, 219 NW 634. 

Nebr.—Toledo 


Computing Scale 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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obvious, a failure to reject is equivalent to approv- 
In ease the buyer rejects the goods, he should 
give notice of such rejection to the seller,’ together 
with the reasons therefor,® and such notice may be 
expressly provided for in the contract.’ 
of the goods without such notice is not a sufficient 
But notice is not necessary where the 
buyer was told by the seller to throw away such 
goods as did not conform to the contract.°® 
the contract provides that, on rejection, a buyer shall 


al 


rejection.® 


Co. v. pe aeriekeeny 95 Nebr. 689, 146 
NW 95 


N. reel Vie Lorrey; 220Ne Janie 
46 


Y.—Brigg v. Hilton, 99 N. Y: 
511, “3 NE 51, 52 AmR 63 (aft 11 Daly 
3351; Heron’ v. Davis, 16. N.Y... Su 
TG 336; Sampica v. Hurd, 14 NYSt 
16. 


N. C.—Smith v. Love, 64 N. C. 439. 


Pa.—Crunden Martin Mfg. Co. v. 
Turner, 274 Pa. 425, 118 A 365; No- 
ble v. Erwin, 50 Pa. Super. 72; Mc- 
Caskey Register Co. v. Barsby, 3 
Pa. Dist. & Co. 436. 

Tex.—Plotner v. Markham Ware- 
house, etc., Co., (Civ. A.) 122 SW 443; 
Easterly v. Jones, 1 Tex. App. Civ. 
Cas. § 189. 

Eng.—Repetto v. Friary SS. Co., 
AHO da. SRS. 

4 Fraser v. Ross, 17 Del. 348, 41 
A 204; Pennsylvania Rubber Co. v. 
Detroit Shipbuilding Co., 186 Mich. 
ae sel, 152) NW 1071) feit, Cye)- 


Ala.—Henderson Ne Holmes, 
204 Ala. 203, 85 S 536. 
79 SE 459. 
Ilowa.—Hostler Coal, ‘etc., ~Co. v. 


Stuff, 205 Iowa 1341, 219 NW 481. 


Ky.—Sachs Shoe Co. v. Maysville 
Suit, etc), Co. 201 Ky. 239, 256 Sw 
401. 


N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Dow- 
dle v. Bayer, 9 "App. Div. 308, 41- NYS 
184; Gladstein v. Manhattan Swiss 
Embroidery Co., 183 NYS 16. 


Pa.—MecCaskey Register 
Barsby, 3 Pa. Dist. & Co. 436. 


[a] Sufficiency of notice.—Where 
a seller of shoes divided an order into 
two shipments, a communication by 
the buyer after receiving the first 
shipment, “If you cannot make your 
shoes up just to samples we cannot 
‘use them. We also must have a price 
on them. If you cannot comply with 
this request you can cancel the en- 
tire order,’ did not constitute a re- 
jection and offer to return the goods 
by reason of inferiority. Sachs Shoe 
Co. v. Maysville Suit, etc., Co., 201 
Ky. 239, 256 SW 401. 

Reasonable time for notice see in- 
fra text and note 14 

6. Henderson v. Holmes, 204 Ala. 
PO SMISONS! Doors ostler Coal, netc, Co, 
v. Stuff, 205 Iowa 1341, 219 NW 481. 


7, Rumely Products Co. v. Moss, 
(Tex. Civ. A.) 175 SW 1084. 


[a] Sufficiency of notice.—Under 
a written contract stipulating that 
the buyer’s notice of defects in a 
thresher should be given by regis- 
tered letter, timely notice by unreg- 
istered letter is a sufficient compli- 
ance. Rumely Products Co. v. Moss, 
(Tex. Civ. A.) 175 SW 1084. 

8. Griggs-Paxton Shoe Co. Vv. 
Friedheim, 133 S. C. 458, 131 SE 620. 

9. Wright v. St. Louis Hoop, etc., 
Co., 73 Ill. A. 264. 

10. Berlin Mach. Works v. Mid- 
land Coal, etc., Co., 45 Mont. 390, 123 
P 396. 

11. Ill.—Carondelet Iron Works v. 
Moore, 78 Ill. 65. 


Cone: 


SALES 


A return 


Where 


Kan.—Blakeslee v. Morgan, 118 
Kan. 486, 235 P 1042. 
La.—Dufrene v. Digregorio, 3 La. 


A. (Orleans) 508 


rotten fish). 

N. Y.—Delafield v. De Grauw, 22 
Ni: YY: Super: 1. [aff)1 Abb: Dee! 500; 
3 Keyes 467, 3 Transcr. A. 49]; Herr- 
mann Lumber Co. v. Heidelberg, 46 
Misc. 465, 92 NYS 256. 


N. C.—Smith v. Love, 64 N. C. 439. 


[a] TIllustration.—The buyer of 
logs, although agreeing to inspect 
them at a point intermediate that of 
shipment and delivery, a place where 
they were transferred from cars to 
boats, is not, after inspection, obliged 
to prevent rejected logs from going 
further, but merely to give the sell- 
er notice of the result of inspection. 


(throwing away 


Fraser v. Ross, 17 Del. 348, 41 A 
204. 
[b] Where goods were necessarily 


destroyed in determining the quality, 
their return is excused. Smith v. 
Love, 64 N. C. 439. 


12. See cases supra note 11. 

13. U. S.—Sponge Divers’ Assoc. 
v. Smith, etc., Co., 257 Fed. 328. 

Cal.—C. O. Bashaw Co. v. A. U. 
Pinkham-Co; -“77-€al. A. d94, 246 2 
1064. 


Del.— Virginia Kid Co. v. New 
Castle Leather Co., 9 Del. 511, 89 A 
367. 

Ill.—Carondelet Iron Works v. 
Moore, 78 Il. 65; Wood, etc., Co. v. 
\Kaufmann, 233 Ill. A. 138. 

Ind.—Merchants’ Nat. Bank vv. 


Nees, 62 Ind. A. 290, 112 NE 904 [den 
reh 62 Ind. A. 290, 110 NE 73]. 


Kan.—Craver v. Hornburg, 26 Kan. 


Ky.—Hellmers v. Norris, 201 Ky. 
401, 257 SW 4. 
Me.—Attwood v. Clark, 2 Me. 


249. 

Mich.—Day Leather Co. v. Michi- 
gan Leather Co., 141 Mich. 533, 104 
NW 797. 

Mo.—Arkla Lumber, etc. Co. v. 
Henry Quellmalz Lumber, etc., Co., 
252 SW 961; Pierce Steam Heating 
Co. v. A. Siegel Gas Fixture Co., 60 
Mo. A. 148. 

N. Y.—Greacen v. Poehlman, 191 N. 
Y. 493, 84 NE 390, 14 AnnCas 329; 
Waeber v. Talbot, 167 N. Y. 48, 60 
NE 288, 82 AmSR 712; Pierson v. 
Crooks, 1105 IN. ¥. 5395 22" NH 3495 
12 AmSR 821; Larkin v. Geisen- 
heimer, 201 App. Div. 741, 195 NYS 
SUT; McCormick Harvesting COWEN 
Warfield, da LeADDp ) Dive 613) #53: NYS 


737; HH. Herrmann Lumber Co. v. 
Heidelberg, 46 Mise. 465, 92 NYS 
256. 


Pa.—Renick v. Aronoff, 76 Pa. Su- 
per. 206; Elk Textile Co. v. Cohen, 
75 Pa. Super. 478; Zeller v. Haupt, 
41 Pa. Super. 647. 


Tex.—Plotner v. Markham Ware- 
house, ete., Co., (Civ. A.) 122 SW 
443. 


Sask.—New Hamburg Mfg. Co. v. 
Weisbrod, 1 Sask. L. 342. 

[a] Reasonable time varies with 
the circumstances, such as the na- 
ture of defects, whether patent or 
concealed. Glass v. Misroch, 239 N. 
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return the goods, freight prepaid, but he refuses to 
return them unless the seller pays the freight, the 
buyer is liable for the purchase price.?° 
turn may be rendered unnecessary by the ‘cireum- 
stances of the transaction or 
goods,!! and in such cases notice to the seller of the 
rejection is sufficient.?? 

Time of rejection. 
exercised!® and notice of rejection given to the 
seller!* within a reasonable time, unless a definite 


Actual re- 


the nature of the 


The option to reject must be 


Y. 475, 147 NB 71. 


[b] What is reasonable time.— 
Where the seller lived only three 
miles from the buyer, a return of 
cattle found to be _ unsatisfactory 
should be made within one day. 
ae v. Argo, 15 Del. 156, 40 A 


[c] When single test insufficient. 
—Where a contract does not provide 
that the efficiency of machinery shall 
be tested and determined by a single 
test, but does provide that the final 
payment shall be made when such 
machines are “completed, tested and 
accepted, considering that thirty days 
after completion to be a satisfactory 
time for the acceptance of the above 


machines,” it does not entitle a re- 
jection upon aé_ single test, even 
though unsatisfactory in results, 


where such test is made within five 
days after the completion of the ma- 
chinery. Mallers v. McKenzie Fur- 
nace ,Co, 135 D1, AL 322. fatkegol sue 
561, 83 NE 451]. 

14. Ala.—Chattanooga Bakery Co. 
Vi) S.thiamilton’s Conw2 si 7Ala.n Agios 
128 S 116. 


Del.—Delaware Engineering Co. v. 
Brey ete-rCo.ku3sl Bela L6 Seal 


Ga.—Fair v. Brewer, 26 Ga. A. 310, 
106 SE 22. 

Kan.—Johnston v. Lanter, 98 Kan. 
62, 157 PP 266. 

Ky.—Hellmers v. Norris, 
401, 257 SW 4. 

Me.—Attwood v. Clark, 2 Me. 249. 

N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Raw 
Silk Trading Co. v. Kaltenbach, 199 
App. Div. 799,192 NYS 375; H. Herr-- 
mann Lumber Co. v. Heidelberg, 46 
Misc. 465, 92 NYS 256; Gladstein v. 
Manhattan Swiss Embroidery Co., 
183 NYS 16. 

Pa.—Crunden Martin Mfg. Co. vy. 
Turner, 274 Pa. 425, 118 A 365; Kool- 
bergen v. Yates, 53 Pa. Super. 406; 
McCaskey Register Co. v. Barsby, 3 
Pa. Dist. & Co. 436. 


W. Va.—Great WBastern Refining 
es v. Shank, 99 W. Va. 101, 127 SH 


[a] “Immediate” notice.—In a con- 
tract for the sale of silk, subject to 
rules of silk association which re- 
quired giving of immediate notice of 
defective quality of goods delivered 
or tendered, the word “immediate” 
does not require notice to be given on 
the day or hour that the test is found 
to be defective, but requires notice 
to be given under a fair interpretation 
of the word as it would naturally be 
construed in such connection between 
those engaged in the trade, and hence 
notice within a reasonable time is 
sufficient. Raw Silk Trading Co. v. 
Rear enpech, 199 App. Div. 799, 192 
NYS 3875 

[b] Notice held within reasonable 
time.—(1) Where tacks delivered on 
Saturday were inspected on the fol- 
lowing Monday, and the seller was no- 
tified of rejection seven days later, 
the rejection was within a reasonable 
time. Larkin v. Geisenheimer, 201 
App. Div. 741, 195 NYS 577. (2) Un- 
der a contract for the sale of a car- 
load of paper bags, which the seller 


201 Ky. 
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period is fixed by the contract. 


so supervised.?® 


reject.+7 
Right to remedy defects. 


knew were to be resold in their orig- 
inal packages pursuant to a trade cus- 
tom, a notice of defects given when 
the goods were opened after resale is 
sufficient. Crunden Martin Mfg. Co. 
v. Turner, 274 Pa. 425, 118 A 365. 


[c] Notice held not within reason- 
able time.—(1) Sixty days was, as a 
matter of law, an unreasonable time 
for a retail merchant to retain a 
consignment of shoes without notify- 
-ing the wholesaler of rejection, even 
though the shoes were retained with 
the expectation that the wholesaler’s 
salesman would call at the _ store. 
Hellmers vy. Norris, 201 Ky. 401, 257 
SW 4. (2) Where goods are received 
by a consignee who, after a lapse of 
two months and four days, notified 
the vendor that the goods were not 
satisfactory because: of a breach of 
warranty, and the particular materi- 
al in question was dress goods, the 
value of which varied according to 
the seasons, the delay of defendant 
was undue and unreasonable. Elk 
Textile Co. v. Cohen, 75 Pa. Super. 
478. 


Question of law or fact as to rea- 
sonableness of time see infra § 442. 


15. Foster v. Bradney, 143 Ark. 
319, 220 SW 811; Allyn v. Burns, 37 
Ind. A. 223, 76 NE 636; Hunt v. W. F. 
Hurd Co., 205 Mich. 142, 171 NW 3873; 
Raw Silk Trading Co. v. Kaltenbach, 
199 App. Div. 799, 192 NYS 375. 


{a] Construction of contract.—(1) 
- Where a contract for the sale of silk 
was made subject to rules and regu- 
lations of a silk association, one of 
which was that claims for defective 
goods must be made within fifteen 
days after delivery, but that notice 
of this requirement should be inserted 
on the contract of sale, or notice giv- 
en on tender of delivery, failure of 
the seller to give notice of the appli- 
cation of this rule, either in contract 
or on attempted tender or delivery, 
prevented the application of the rule. 
Raw Silk Trading Co. v. Kaltenbach, 
199. App. Div. 799, 192 NYS 375. (2) 
A sale contract provision that “all 
goods shall be deemed accepted and all 
claims under contract waived, unless 
goods are inspected and seller notified 
of claims in writing within five days 
after delivery” of goods to be manu- 
factured, has no reference to a case 
where a buyer within five days ex- 
pressly refused to receive the goods. 
Prager v. Scheff, 107 Misc. 500, 177 
INDY Sao, Con Where a contract for 
the sale of a tractor required notice 
of breach of guaranty and return of 
property within a specified time, but 
provided that the guaranty did not 
apply: to a secondhand machine, the 
buyer could reject and refuse to pay 
for the secondhand. machine sent him 
instead of the new machine ordered 
without complying with the condi- 
tions as to notice and return. Foster 
v. Bradney, 143 Ark. 319, 220 SW 811. 


16. Delaware Engineering Co. v. 
Pusey, 31 Del. 168, 112 A 371. 


If the goods are 
being manufactured for the buyer under his super- 
vision or the supervision of his authorized agent, a 
reasonable time for notice to the manufacturer of 
defects will be less than if the work had not been 
Under an entire contract the buyer 
has a right to wait until the whole quantity is ready 
for delivery before he is called oe to accept or 


In the absence of any 
stipulation to that effect, the buyer is not bound, 
after rejection, to allow the seller time in which to 
deliver goods conforming to the contract.!§ 
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Sale of rejected goods. Where the buyer, after 
rejection, finds a purchaser for the goods and sells 
them, he is liable to the seller for the price.’® 


Loss of goods. 
a bailee whose duty it is to preserve the goods for 
the seller’s benefit,?° and if the goods are lost because 
the buyer reships them to a wrong address, the 
buyer is liable for the price.?+ 


After rejection the buyer becomes 


[§ 417] h. Sale on Trial or Approval??—(1) In 


General. 


17. Harper v. Baird, 19 Del. 110, 50 
A 326. 

18. Marks v. Stroock, 203 NYS 112; 
Hageman v. Ule, 188 Wis. 617, 206 
NW 842. But see Rouse v. Printers’ 
Exch. Co., 12 Misc. 114, 38 NYS 55 
(holding that, if the seller offers to 
remedy the defects, he should be giv- 
en an opportunity to do so). 

19. Sampica v. Hurd, 14 NYSt 316. 


20. Gladium Co. v. Thatcher, 95 
Cal. A. 85, 272 P 340. 


21.’ J. B.. Hirschfietd Co. v. Van- 
hoose Grocery Co., 217 Ky. 399, 289 
SW 226. 


22. Cross references: 

As affecting transfer of title see in- 
ita. Soon 

Cong onal sales see infra §§ 1168— 

441. 

Sale or return see infra §§ 470-474. 
23. U.S.—Michigan Stove, etc., Co. 

v. Harris, 81 Fed. 928, 27 CCA 6. 


Ala.—Utley v. Stevens, 130 S 405; 
J. T. McTeer Clothing CoMty. “Tl. 
Farrow Mercantile Co., 9 Ala. A. 104, 
62 S 378. 

Mich.—Edwards Stanwood Shoe Co. 
v. Curtis, 168 Mich. 124, 133 NW 947; 
Wood Reaping, ete., Mach. Co. v. 
Smith, 50 Mich. 565, 15 NW 906, 45 
AmR 57. 

Philippine.—Kelly Springfield Road 
Roller Co. v. Sideco, 16 Philippine 345. 


R. I.—Keller Mechanical Engrav- 
ing Co: vy. Kinney Co. 29° Ri. 536, 72 
2 aa Schlesinger v. Stratton, 9 R. I. 

78. 

Tex.—Oliver v. Gallagher, 26 SW 

(2d) 903. 


W. Va.—Osborne v. Francis, 38 W. 
Va. 312,18 SH 591. 


Man.—Scott v. Rogers Fruit Co., 37 
Man. 145, [1928] 1 DomLR 201, [1927] 
3 WestWkly 628. 


[a] Particular terms.—A sale of 
cotton seed oil “subject to inspection 
and let you be the judge” is a sale on 
approval. Oliver v. Gallagher, (Tex.) 
26 SW (2d) 9038. 

24. U. S.—Geiser Mfg. Co. v. Cas- 
sell, 171 Fed. 348, 96 CCA 240. 


Ala.—Manchester Sawmills Co. v. 
A. L. Arundel Co., 197 Ala. 505, 73 S 
24, 

Cal.—Barnhart Aircraft v. Pres- 
ton, (A.) 290 P 545 

Del.—Coverdale v. Rickards, 22 Del. 
467, 69 A 1065. 

D. C.—Rondinella v. Southern R. 
Go} 338) App: 65: 

Iowa.—Famous Mfg. Co. v. Chicago, 
etc., R. Co., 166 Lowa 361, 147 NW 754. 

Kan.—Brown v. Kaufman, 123 Kan. 
427, 256 P 1113. 

La.—Hawley Down-Draft Furnace 
Co. v. Southern Chemical, ete., Co., 51 
La. Ann. 914, 25 S 470. 

Mo.—Henley-Waite Music Co. v. 
Grannis, 171 Mo. A. 892, 157 SW 817; 
Savage v. Burkhead, 149 Mo. A. 286, 
129 SW 1025; McCormick v. Finch, 


Goods may be delivered subject to the 
condition that they shall be satisfactory to the buy- 
er,”® and that there shall be no sale if they are not 
satisfactory after a trial or test.?4 


The contract is 


100 Mo. A. 641, 75 SW 373. 


N. Y¥.—Gray v. New Jersey Cent. R. 
Co., 11 Hun 70; Crane v. Schloss, 13 
NYS 581 [aff 14 NYS 886]. 


S. C—J. A.«Fay, etc., Co. v. Mims, 
151 S. C. 484, 149 SE 246. 


[a] Sale ‘hela not on trial.—Kan- 
sas City Bolt, ete, Co. v. Rodd, 220 
Fed. 750, 136 CCA 356. 


[b] Construction of contract.—(1) 
A contract for the sale of machinery 
to be set up “ready to run” by the 
seller, which provided that one fourth 
of the price should be paid when the 
machinery was delivered, one fourth 
ten days after the successful opera- 
tion of the same, and the remainder 
ninety days after the successful op- 
eration of the same, cannot be con- 
strued to require the machinery to 
stand a test of ten days’ successful 
operation before the second payment 
became due, and of ninety days be- 
fore the final payment should be due. 
Patch Mfg. Co. v. Tinsman, 94 Fed. 
1023 [aff 101 Fed. 373, 41 CCA 3888]. 
(2) A contract for the sale of a ma- 
chine which gave the buyer the right 
to two days’ trial thereof before ac- 
cepting the machine, and required 
payment therefor on delivery, entitled 
him to a delivery of the machine for 
such trial before he made settlement 
therefor. Famous Mfg. Co. v. Chicago, 
ete., R. Co., 166 Iowa 361, 147 NW 754. 
(3) A contract for the sale of an in- 
cubator and brooder authorized ship- 
ment, with the privilege of returning 
the machines, if not satisfactory aft- 
er two hatches, within three months, 
the buyer receiving credit in full for 
the entire amount, he agreeing to give 
the machines a good location and 
strictly to follow the seller’s direc- 
tions, and if the first hatch was not 
satisfactory to mail the seller a com- 
plete report thereof, and await special 
written instructions before starting 
the second hatch. It was held that 
the contract constituted a present 
sale, with the right to return if not 
satisfactory, provided only the condi- 
tions specified had been complied 
with. Savage v. Burkhead, 149 Mo. A. 
286, 129 SW 1025. (4) Under a con- 
tract of sale of medicines providing 
that, “if the goods are not satisfac- 
tory, we agree to credit $36 at the end 
of six months, and exchange other 
goods for goods of our manufacture” 
the buyer had a right to make the de- 
duction after the expiration of six 
months, on finding that the goods 
were unsalable, although he did not 
exercise the option within six months, 
the contract being interpreted in view 
of the nature of the goods and the sit- 
uation of the parties. Allen Pfeiffer 
Chemical, 'Co.4vo Owings, 8% Si. Clea 
68 SE 966. (5) Other contracts con- 
strued.. Geiser Mfg. Co. v. Cassell, 
171 Fed. 348, 96 CCA 240; Manchester 


Sawmills Co. v. A. L. Arundel Co., 197: 


Ala. 505, 738 S 24 (provision for free 
demonstration as affecting provision 
for thirty days’ trial); Barnhart Air- 
craft v. Preston, (Cal. A.) 290 P 545. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in the nature of an option to purchase if the goods 
prove satisfactory,?° the approval of the buyer being 
a condition precedent,?® and in an action for the 
price the burden is on the seller to prove that the 
buyer approved, or was acting in bad faith in fail- 
ing to do so.2®% Under a contract of this character 
the obligation of both parties is suspended until the 
purehaser’s satisfaction is gained?” or waived,?* and 
until then title to the goods does not pass.2® <A 
provision that the article shall be satisfactory, with- 
out stating to whom, is construed as meaning’ satis- 
factory to the buyer,*® and the doctrine of caveat 
emptor does not apply.*! If the sale is on trial, the 
buyer is not bound to accept,*? nor entitled to re- 
ject,°* until such trial is made. If the buyer pur- 
chases a machine “eash on trial,” the sale is condi- 
tional on the ability of the machine to do the work 
for which it is purchased, and not on the buyer’s 
satisfaction with it.24 In some jurisdictions it has 
been held that, where the contract provides that an 
article shall be kept if it works well, the buyer is 
bound to give it a fair trial,*> but if it is provided 
merely that the article shall be kept if it suits the 
buyer, he is not bound to give it a trial before re- 
jecting it;°° and the rule last stated applies even 
though the contract provides that the buyer shall 
give the goods a practical test.27 A buyer cannot, 
by'a mental reservation of his intention, or a mere 
statement that he takes the goods on trial, convert 


‘what is in fact an absolute sale into a sale on trial.?8 


“ 25. Wind v. Iler, 93 Iowa 316, 61 
NW 1001, 27 LRA 219; Hunt v. Wy- 
man, 100 Mass. 198; State v. Betz, 
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ell, 62 Mich. 546, 29 NW 105. 
N. J.—Potter Printing Press Co. v. 


(55 CrJ.] 481 


Sales on trial are in the nature of bailments,*® under 
which the buyer is, pending the trial, not liable for 
loss of, or injury to, the goods unless he is guilty of 
negligence,*® or unless the contract makes him lia- 
ble.44 Nor will injury to the property, without fault 
of the buyer, deprive him of the right of rejection.*” 


Condition applicable to parts of appliance. Where 
an appliance is sold complete with necessary attach- 
ments under an agreement for satisfactory service, 
failure of the attachments to operate properly ob- 
solves the buyer from liability for the price, even 
though the appliance itself, aside from the attach- 
ments, funetions properly.*? 


[§ 418] (2) Reasonableness of Determination and 
Good Faith of Buyer. Whether the buyer’s determi- 
nation that the goods are not satisfactory is conelu- 
sive or not is a question of intention, depending on 
the terms of the contract and the special circum- 
stanees,** and if it is apparent that the buyer was 
determined to preserve an unqualified option, and 
not to permit anyone else to judge for him, his de- 
termination is conelusive;*® but if the contractual 
terms and surrounding circumstances show that it 
was intended that the buyer should act fairly and 
reasonably, and base his determination on grounds 
which are just and sensible, the implication arises 
that his decision, in point of correctness and the 
adequacy of the grounds, is open to judicial in- 
quiry.*® It is quite generally held that, where the 


40. Ark.—Gottlieb v. Rinaldo, 78 
Ark. 123, 93 SW 750, 6 LRANS 273. 


‘Karley, 


207 Mo. 589, 106 SW 64. 


26. J. I. Case Threshing Mach. Co. 
v. Barnes, 133 Ky.. 321, 117 SW 418, 
19 AnnCas 246; Hunt v. Wyman, 100 
Mass. 198; Brown v. Austin-Western 
Co., 111 Va. 209, 68 SE 184; Osborne 
vy. Francis, 38 W. Va. 312, 18 SE 591, 
45 AmSR 859. And see cases supra 


notes 23, 24. 

26144. Lober Radiator, etc., Co. v. 
Rosen, 14 Oh. A. 6. 

27. Osyka Mercantile Co. v. 
Klumpp, .7 La. A. (Orleans) 194; 
Mulcahy v. Dieudonne, 103 Minn. 352, 
115 NW 636. avis 

28. Columbia Malting Co. Vv. 
Church, 170 Fed. 309, 95 CCA 201; 


Mulcahy v. Dieudonne, 103 Minn. 352, 
115 NW 636; Potter Printing Press 
Co. v. Newark Daily Adv. Pub. Co., 82 
Ne Jee? 671, 83 A969. 

Waiver of right see infra § 421. 

29. See infra § 591. 
*' 30. U.S.—Campbell Printing-Press 
Co. v. Thorp, 36 Fed. 414, 1 LRA 645. 

D. C.—Rondinella v. Southern R. 
Co., 33 App. 65. 

Ky.—Kidder Press Co. v. Reed, 133 


Ky. 350, 117 SW 950, 134 AmSR 450. 


Md.—Devoine Co. v. International 
Co., 151 Md. 690, 136 A 37. 

Minn.—McCormick Harvesting 
Mach. Co. v. Chesrown, 33 Minn. 32, 
21 NW 846. 

Oh.—Wilbur v. Bingham, 3 Oh. Cir. 
Ct. 459, 2 Oh. Cir. Dec. 262. 


Pa.—Singerley .v. Thayer, 108 Pa. 
291, 2 A 230, 56 AmR 207. 
31. Hackney Mfg. Co. v. Celum, 


(Tex. Commn. A.) 189 SW 988 [aff 
(Civ. A.) 221 SW 577]. 
. lIowa.—George E. Pew Co. v. 
oF 168 Iowa 170, 150 NW 12, 
LRAI916A 469. 
Mich.—U. S. Electric Fire-Alarm 
Co. v. Big Rapids, 78 Mich. 67, 43 NW 
1030; Mansfield Mach. Works v. Low- 


Newark Daily Advertiser Pub. Co., 
82 N; J. > 671,983) A969. 


N. D.—Westby v. J. I. Case Thresh- 
ing Mach. Co., 21 N. D. 575, 132 NW 
L3. 


S."C.——Fay, ete), Co, v. Mimsy 1571S: 
C. 484, 149 SE 246. 


Tex.—Hackney Mfg. Co. v. Celum, 
(Civ. A.) 189 SW 988 [aff (Civ. A.) 221 
SW 577]. 

33. Manchester Sawmills Co. v. A. 
L. Arundel Co., 197 Ala. 505, 73 S 24; 
National Supply Co. v. J. T. Horne 
Veneer Co., 17 Ala. A. 78, 81 S 856. 


34. Buckeye Tract., etc., Co. v.-. 
Smith, 158 Iowa 104, 138 NW 817. 


35. Grant v. Burch, 26 Hun (N. Y.) 
376. 
36. Atlantic Paint Co. v. Halpin- 


Boyle Constr. Co., (Mo. A.) 23 SW 
(2d) 1098, 1099 [cit Cyc]; Grant Vv. 
Burch, 26 Hun (N. Y.) 376. 


37. Atlantic Paint Co. v. Halpin- 
Boyle Constr. Co., (Mo. A.) 23 SW 
(2d) 1098, 1099. 


‘It is true that the order recited 
that defendant would give the goods 
a practical test, and would honor the 
invoice at the end of four months if 
the goods proved satisfactory. How- 
ever, the provision that defendant 
would give the goods a test was in- 
serted for the purchaser’s benefit. It 
could waive this provision and accept 
the goods before making the test. On 
the other hand, it had a right to re- 
ject the goods for any reason satis- 
factory to itself, though the dissat- 
isfaction was not because of anything 
brought to light by the test. It is 
therefore plain that the test was not 
a prerequisite to the refusal to ac- 
cept.” Atlantic Paint Co. v. Halpin- 
Boyle Constr. Co., supra. 

38. Somers v. McLaughlin, 57 Wis. 
358, 15 NW 442. 

39. O’Donnell v. Wing, 121 Ga. 717, 
49 SE 720; Hunt v. Wyman, 100 Mass. 
198. 


Mo.—Pike Electric Co. v. Richard- 
son Drug Co., 42 Mo. A. 272. 


Wek J.—Perrine v. Serrell, 30 N. J. L. 


N. Y.—Lord v. Kenny, 
219. 


S. C.—La Borde v. Ingraham, 10 S. 
Cortes, 449% 


Va.—Williams v. Moore, 
(17 Va.) 310. 


41. Brown Instrument Co. v. Uni- 
versal Brick, etc., Co., 212 Mo. A. 462, 
249 SW 128. 


[a] Thus (1) under a contract of 
sale of material on approval, obligat- 
ing the buyer to pay ‘the cost of any 
and all damages” to the material by 
fire, the seller of the material, de- 
stroyed by fire without the buyer’s 
fault before expiration of the trial 
period, could recover, not the contract 
price, but only the actual damage sus- 
tained. Brown Instrument Co. v. 
Universal Brick, ete, Co., 212 Mo. 
A. 462, 249 SW 128. (2) The ques- 
tion where the title was at the time 
of destruction of the goods was im- 
material, the parties being bound by 
the terms of the contract fixing lia- 
bility. Brown Instrument Co. v. Uni- 
versal Brick, etc., Co., supra. 


42. Campbell v. Tinker, 137 Mo. A. 
436, 118 SW 660; Head v. Tattersall, 
AD atser) LOE <e ew a 


43. Domestic Engineering Sales 
Gorbs v. Meloy, 105 N. J. L. 261, 144 A 
871. 


13 Johns. 


3. Munf. 


44. Wood Reaping, ete., Mach. Co. 
v. Smith, 50 Mich. 565, 15 NW 906, 45 
AmR 57; Osborne v. Francis, 38 W. 
Va. 312, 18 SE 591, 45 AmSR 859. 


45. Wood Reaping, etc., Mach. Co. 
v. Smith, 50 Mich. 565, 15 NW 906, 45 
AmR 57. 

46. Wood Reaping, etce., Mach. Co. 
v. Smith, supra; Pennington v. How- 
es 21 R. I. 65, 41 A 891, 79 AmSR 
ae el 
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contract of sale is to furnish some article which shall 
be satisfactory to the buyer, and the object of the 
contract is to gratify taste or sensibilities, serve per- 
sonal convenience, or satisfy individual preference, . 
the question whether the article furnished is satis- 
factory is for the sole determination of the buyer, 
and that the courts cannot inquire into the reasons 
for his determination in case he declares that he is 
But where the question is not one 
of taste or preference, but involves merely quality 
of material, operative fitness, or mechanical utility, 
Some decisions hold 
that in the latter class of cases the buyer must show 
reasons for his dissatisfaction,?® and that the law 


not satisfied.*7 


the decisions are not uniform.*® 


SALES 


person. 


will say that what in reason ought to satisfy a con- 


47. U.S.—Michigan Stove, ete., Co. 
VEEL arris, SSie Meda 928) i271 (CCAM G6: 
Campbell Printing Press Co. v. Thorp, 
36 Fed. 414, 1 LRA 645. 

5 v. Clark, 
218, 26 AmR 446 (bust). 

Del.—Collins v. Tigner, 21 Del. 345, 
60 A 978 (horse). 

Ill.— Joliet Bottling Co. v. Joliet 
Citizens’ Brewing Co., 254 Ill. 215, 98 
NE 263 [aff 164 Ill. A. 490] (beer); 
Vickers v. W. W. Vaughan Co., 204 
Ill. A. 284. 


Mass.—Brown vy. Foster, 113 Mass. 
136, 18 AmR 463 (suit of clothes): 


44 Conn. 


McCarren v. McNulty, 7 Gray 139 
(bookcase). 
Mich.—Housding v. Solomon, 137. 


Mich. 654, 87 NW 57 (horses); Walter 
A. Wood Reaping, etc., Mach. Co. v. 
Smith, 50 Mich. 565, 15 NW 906, 45 
AmR 57; Gibson v. Cranage, 89 Mich. 
49, 33 AmR 351 (portrait). 

N. Y.—Duplex Safety Boiler Co. v. 
Garden, 101 N. Y. 387, 4 NE 749, 54 
AmR 709; Hall v. Pierce, 83 App. 
Div. 312, 82 NYS 61; Gray v. New 
Jersey Cent. R. Co., 11 Hun 70 (book); 
Hoffman v. Gallaher, 6 Daly 42 (work 
of art); Barry v. Rainey, 27 Misc. 
Tien. NS 766 (portrait); Gray, Vv. 
Alabama Nat. Bank, 10 NYS 5 [aff 14 
NYS 155] (design for bank drafts). 

Oh.—Clewell v. Toledo Metal Sign, 
bc, \CO., 22) On. Cir. (Cts Nass 1b0 

Pa.—Adams Radiator, etc., Deke 
v. Schnader, 155 Pa. 394, 26: A 745, 35 
AmSR 893 (steam radiator for dwell- 
ing-houses); Hartman v. Blackburn, 
7 PittsbLegJ 140 (set of teeth). 

R. I.—Pennington v. Howland, 21 
R. I. 65, 41 A 891, 79 AmSR 774 (por- 
trait). 

Eng.—Andrews v. Belfield, 2 C. B. 
N. S. 779, 89 ECL 779 (carriage). 


Generally see Contracts § 768. 


4g. See infra text and note 49 et 
seq. 

49. May v. Hoover, 112 Ind. 455, 
14 NE 472; Flint v. Cook, 102 Ind. 


391, 1 NE 633; Hummel v. Stern, 21 
App. Div. 544, 48 NYS 528; _ Clewell 
v. Toledo Metal Sign, etc., Co., 22 Oh. 
Git) Ct. NaVS..502. “But see Wilbur v. 
Bingham, 3 Oh. Cir. Ct. 459, 2 Oh. Cir. 
Dec. 262 (holding that the buyer’ s rea- 
sons are immaterial if he acts in 
good faith). 

50. Duplex Safety Boiler Co. v. 
Garden, 101 N. Y. 387, 4 NE 749, 54 Am 
R 709; Gray v. Alabama Nat. Bank, 
10 NYS 5 [aff 14 NYS 155]. To same 
effect Gilpins v. Consequa, 10 F. Cas. 
No. 5,452, Pet. C. C. 85, 3 Wash. C. C. 
184. But see Gray v. New Jersey 
Cent. R. Co., 11 Hun (N. Y.) 70 (hold- 
ing that, where the contract was that 
the ‘buyer should take a steamboat, 
provided he was “satisfied with 
soundness” of her boilers, etc., the 
question whether the buyer ought to 
have been satisfied was immaterial). 


Arbitrary or capricious rejection 
see infra text and notes 56, 57. 

51. Jones-McLaughlin v. Kelly, 100 
Cal. A. 315, 279 P 1076; Fechteler v. 
Whittemore, 205 Mass. 6, 91 NE 155; 
Lockwood Mfe. Co. v. Mason Regula- 
Se ae 183 Mass. 25, 66 NE 420. 


Fiaesuale v. Dyer, 150 Tenn. 
498, 266 SW 9 
53. Teebaatien v. Van Nort- 


Reeves v. Chandler, 
113: Ill. “A. 167> —~But see DLouer v. 
White, 209 Ill. A. 323 (holding that, 
where it is stipulated that a machine 
for ordinary mechanical work shall 
work to the satisfaction of the buyer, 
what in reason ought to satisfy him 
will be deemed to satisfy him). 

Ky.—Kidder Press Co. v. Reed, 133 
Ky. 350, 117 SW 950, 184 AmSR 450. 

Mich.—Platt v. Broderick, 70 Mich. 
517, s8S-—NW, 579% Plano Mites ‘Coy 
Ellis, 68 Mich. 101, 35 NW 841; Wal- 
ter A. Wood Reaping, etc., Mach. Co. 
v. Smith, 50 Mich. 565, 15 NW 906, 45 
AmR 57. 


Mo.—Henley- Waite Music Co. v. 
Granniss, 171 Mo. A. 392, 157 SW 817. 


W. Va.—Osborne v. Francis, 38 W. 
Va. 312, 18 SE 591. 


[a] “It suffices to defeat the sale 
that the vendee, for any reason, or 
no good reason, rejects the goods as 
unsatisfactory. 8 Henley-Waite Mu; 
sic Co. v. Granniss, 171 Mo. A. 392, 395, 
157 SW 817. 


[b] That the article “would not be 
satisfactory to an ordinarily prudent 
man” will not prevent the buyer from 
rejecting it as not satisfactory to him. 
Dvorak v. Prucha, 156 Ill. A. 514. To 
same effect Henley- Waite Music Co. 
Sthabeet ee: LL Mos A. 3925" 157 SW 


wick, 43 Ill. 445; 


beg ees see Contracts § 769. 

54. U.S.—Michigan Stone, etc., Co. 
Vis Harris, 81 Fed. 928, 27 CCA 6; 
Campbell Printing Press Co. v: Thorp, 
36 Fed. 414, 1 LRA 645; Silsby Mfg. 
Comic Chico, 24 Fed. 893. 


Ala.—Utley v. Stevens, 130 S 405; 
Rumsey v. Bessemer, 138 Ala. 329. 
35 S 853i 


D. C.—Bayer Steam Soot Blower 
Co. v. W. G. Cornell Co., 47 App. 146; 
Rondinella v. Southern R. Co., 33 
App. 65. 

Ind.—Holtz v. Gaidry, 
415, 87 NE 997. 


Iowa.—Balcom v. Serenado Mfg. 
Co., 193 Iowa 668, 185 NW _ 997; 
Inman Mfg. Co. v. American Cereal 
Co., 124 Iowa 737, 100 NW _ 860; 
Haney-Campbell Co. v. Preston 
Creamery Assoc., 119 Iowa 188, 93 
INGWs ois McCormick Harvesting 
Mach. Co. v. Okerstrom, 114 Iowa 260, 
86 NW 284. 


Kan.—Hodges v. Ferry, 92 Kan. 21, 
140 P 102. 


Ky.—Humble v. Wyatt, 


45 Ind. A. 


168 Ky. 


tracting party does satisfy him.*° 
that the article shall be satisfactory or work in a 
“satisfactory manner,” or shall, after thorough tri- 
al, “work satisfactorily,”’®! or that it shall be “ac- 
ceptable for the purpose” 
to contemplate that the article shall be satisfactory 
or acceptable, or work satisfactorily, to a reasonable 
But, according to the weight of authority, 
a contract to furnish articles whieh shall be satis- 
factory to, or operate to the satisfaction of, the 
buyer, gives him an absolute right to reject the article 
if he is dissatisfied, regardless of his reasons for 
dissatisfaction,®* provided he acts honestly and in 
good faith,®* since the law will not make contracts 


[§ 418 


So a provision 


intended,®? has been held 


597, 182 SW 610. 


Md.—Devoine Co. v. International 
Co., 151 Md.%690, 136 A 37. 


Mass.—Williams Mfg. Co. 
Standard Brass Co., 173 Mass. 
53 NE 862. 


Minn.—Mulcahy v. Dieudonne, 103 
Minn. 352, 115 NW 636; McCormick 
Harvesting Mach. Co. v. Chesrown, 33 
Minn. 32, 21 NW 846. 


Mo.—McCormick v. Finch, 100 Mo. 
A. 641, 75 SW 373. 


N. J.—Potter Printing 
v. Newark, etc., Pub. Co., 
Lin, 6 7153834 A 9695 

N. D.—Olson v. Larson, 48 N.. D. 
499, 184 NW 984; Garland v. Keeler, 
15 N. D. 548, 108 NW 484. 


Pa.—Randal v. Mitchell Motor Car 
Co., 263 Pa. 425, 106 A 783; Adams 
Radiator, ete., Works v. Schnader, 
155 Pa. 394, 26 A 745, 35 AmSR 893; 
Howard v. Smedley, 140 Pa. 81, 21 
A 253; Seeley v. Welles, 120 Pa. 69, 
13 A 7386; Singerly v. Thayer, 108 
Pa. 291,22 A’ 230, 56 AmR 207; Bitch 
v. Andrew’s Mill-.Co., 52 Pa. Super. 
193; Delahunty Dyeing Mach. Co. v. 
Pennsylvania Knitting Mills, 27 Pa. 
Super. 433. 

Vt.—McClure v. Briggs, 58 Vt. 82, 
2 A 583, 56 AmR 557. 


W. Va.—Blue v. Hazel Atlas Glass 
Co., 106 W. Va. 642, 147 SE 22. 


Wis.—Parr v. Northern Electrical 
Mfg. Co.,117 Wis. 278, 93 NW 1099; 
Warder, etc., Co. v. Whitish, 77 Wis. 
430, 46 NW 540; Exhaust Ventilator 
Co. Vv. Chicago, *etc.,. KR. Co3 66 Was: 
218, 28 NW 343, 57 AmR 257. 

Eng.—Haegerstrand v. Anne Thom- 
as SS. Co., 10 Com. Cas. 67 

“The question for determination is 
not whether the one complaining 
ought to be satisfied, but whether, in 
declaring his dissatisfaction, he 
acted in good faith.” Humble v. 
Wyatt, 168 Ky. 597, 598, 182 SW 610. 

[a] Statement of rule.—If a con- 
tract for the purchase of a machine 
does not require the purchaser to pay 
until it operates to his satisfaction, 
he need not accept and pay for it un- 
til he is satisfied, unless the dis- 
satisfaction is based on a reason not 
connected with its operation or is 
fraudulent, although his dissatisfac- 
tion may be to some extent unrea- 
sonable. Potter Printing Press Co. 
v. Newark, etc, Pub. Co., 82 N. J. 
LL. 671, 83) A, 969° 

{b] Illustration.—Where the pur- 
chaser of a saloon bar stipulated that 
he shall not be required to pay for 
it unless it is satisfactory to him- 
self, and for a bona fide reason he 
is dissatisfied with it, he may re- 
ject it and will be released from lia- 
bility to pay for it, although it may 
have been a good bar of the kind 
and of first-class construction in all 
particulars. Stuart, ete., Co. v. New- 
ton, 52 Pa. Super. 158. 


Vv. 
356, 


Press=Cos 
82 N. J- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for people sui juris.55 It is generally recognized, 
however, even in this line of cases, that while the 
buyer’s dissatisfaction need not be reasonable, it 
must nevertheless be real, and not result from caprice 
or dishonest design to be dissatisfied in any event ;°° 
and this rule apples to a purchaser from the orig- 
inal buyer.°? An agreement that the buyer shall pay 
for the article “when submitted to a satisfactory 
test,”°* or a stipulation for payment if the article 
complies with the guaranties, and for rejection if it 
“proves unsatisfactory for any other cause,’’®® have 
been held not to give the buyer the right arbitrarily 
to reject the article. 


[§ 419] (8) Mode and Expense of Trial or Test. 
When the sale is dependent on trial or test, the 
vendee must properly apply the article sold to the 
use for which it was purchased if he would claim 
that when applied it did not serve.°®° There must 
be a proper and fair test,®! and any provision in the 
contract as to the manner of test must be followed.*? 
Whether there had been a proper trial or test is a 
question for the jury if the facts are disputed. If 
the goods are to be satisfactory to the buyer on test, 
his determination must be based on an actual test 
made by himself, and he is not entitled to rely on 
tests by others.°? On a sale of machinery it may be 
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the buyer acted capriciously in re- 
jecting the goods is usually a ques- 


[55 C.J.] 433 


the duty of the seller under the contract to set up 
the machine and conduct or assist in making the . 
test,°4 and where the right to compensation depends 
on its successful operation, the seller has the right, 
if not the duty, to test the operation of the ma- 
chine;*® but the fact that the buyer himself set it 
up does not affect his rights, if his act did not inter- 
fere with the trial.66 The question for determina- 
tion is not whether the machine sold can be made to 
work in a manner satisfactory to the seller when 
operated by his skilled employees, but whether it 
can be made so to work by the employees of the buy- 
er,°’ and it is no objection that the buyer’s em- 
ployees were inexperienced.®® The most that is de- 
manded of the buyer is that he bring to trial honesty 
of purpose according to his capacity, and he is not 
bound to exercise even the skill of ordinary per- 
sons.°° 

‘Expense of trial or test.7° Where the seller is to 
make the trial or test, he is liable for the expenses 
thereof.*1 So, where the contract provides that, if 
an engine does not prove satisfactory after a certain 
period, the seller will remove it at his own expense, 
the seller is liable for the expense of disconnecting 
the engine and taking it down,’? as well as the ex- 
pense which the buyer incurred, at the seller’s sugges- 
to set up the machine and return it 


without giving it any trial whatever. 
52a. 


Fisher v. Bard, 


Generally see Contracts § 770. 
Bros. Co; Vv. 


55. Inman Mfg. Co. v. American 
Cereal Co., 124 Iowa 737, 100 NW 
860. tion for the jury. 
rae Ala.—Utley v. Stevens, 130 S| 22 Pa. Dist. 522. 
IS UR accel v. Meidroth, 93 Ill. 57. Gumbinsky 


Ky.—Louisville Trust Co. v. Bayer 
Tena etc., Co., 166 Ky. 744, 179 SW 


Md.—Devoine Co. v. International 
Co., 151 Md. 690, 136 A 37. 


N. J.—Potter Printing Press Co. v. 
Newark, ete Ie Uups, Con 82 ONE oss Le 
671, 83 A 969. 

N. Y.—Gumbinsky Bros. Co. v. 
Smalley, 203 App. Div. 661, 197 NYS 
Doo afl 231, N= ¥2 619, 1389 NE 758); 
Oswego Falls Pulp, etc, Co. v. 
Stecher Lith. Co., 146 App. Div. 241, 
130 NYS 897. 


N. D.—Olson v. Larson, 48 N. D. 
499, 184 NW 984; Garland v. Keeler, 
15 N. D. 548, 108 NW 484. 


Pa.—Randal v. Mitchell Motor Car 
Co., 263 Pa. 425, 106 A 783; Singerly 
v. Thayer, 108 Pa, -291, 2 A 230, 56 
AmR 207; Stuart, etc., Co. v. New- 
ton, 52 Pa. Super. 158; Delahunty 
Dyeing Mach. Co. v. Pennsylvania 
Knitting Mills, 27 Pa. Super. 433. 


Vt.—Dagegett v. Johnson, 49 Vt. 
' 345; Hartford Sorghum Mfg. Co. v. 
Brush, 42 Vt. 528. 


Wis.—Parr v. Northern Electrical 
“Mfg. Co., 117 Wis. 278, 93 NW 1099; 
Warder, etc., Co. v. Whitish, 77 Wis. 
430, 46 NW 540; Exhaust Ventilator 
Com vis Chicago, etc. WRin' Cos, “667 Was: 
218, 28 NW 343, 57 AmR 257. 


See also Alex Oil Co. v. Kaplan, 
7 La. A. 485 (holding that a buyer 
of boiler, under agreement that it 
shall be satisfactory to him, cannot, 
after permitting the seller to replace 
a defective boiler, arbitrarily refuse 
to accept the boiler tendered). 


[a] Subject to approval.—Where 
the goods are of the quality desig- 
nated, the buyer cannot capriciously 
reject them because they are sold 
“subject to approval.” De Bavier v. 
Funke, 21 NYS 410 [aff 142 N. Y. 
633, 37 NE 566]. 


[b] Question for jury.—Whether 
[55 C. J.—28] 


Smalley, 203 App. Div. 661, 197 NYS 
530 [aff 235° N. Y: 1619; 139 NE 758]. 


[a] TIllustration.—A contract for 
the sale of paper, which required the 
quality to be satisfactory to a sub- 
sequent buyer, to whom it was to 
be shipped, does not make the sub- 
sequent buyer an arbitrator or um- 
pire, since it is interested, and prac- 
tically stands in the shoes of the 
original buyer, and does not author- 
ize the subsequent buyer arbitrarily 
or capriciously to refuse to accept 
the shipment merely by stating the 
quality was not satisfactory. Gum- 
binsky Bros. Co. v. Smalley, 203 
App. Div. 661, 197 NYS 530 [aff 235 
Neve O19 Loo NER osl 


58. U.S. Heat, etc., Corp. v. Lach- 
man, 235 Mich. 75, 209 NW 187. 


59. Union League Club v. Blymey- 
er’ Ice’ Mach. Co}, 204° TI. 117%, 125, 
68 NE 409 [dist Goodrich v. Van 
Nortwick, supra note 53]. 


60. Callender Insulating, ete., Co. 
Ve-Badger,. 30) -Lll..'A; 3145933, TILA, 
90. 

61. D. C.—Bayer Steam, etc., 
v. W. G. Cornell Co., 47 App. 146. 


Iowa.—Zimmerman v. Robinson, 
118 Iowa 117, 91 NW 918. 

Ky.—Louisville Trust Co. v. Bay- 
er Steam, etc., Co., 166 Ky. 744, 179 
SW 1034. 

N. J.—Rockaway v. Hirsch, 6 N. J. 
Misc. 419, 142 A 37. 


Pa.—Delahunty Dyeing Mach. Co. 
v. Pennsylvania Knitting Mills, 19 


Co. 


Pa. Super. 501, 27 Pa. Super. 433. 

S. D.—Harris v. Lyons, 30 S. D. 
272, 138 NW 295. 

Vt.—McClure v. Briggs, 58 Vt. 82, 


2 A 583, 56 AmR 557; Hartford Sor- 
ghum Mfg. Co. v. Brush, 43 Vt. 528. 


[a] Want of trial—Where an 
agreement is to make and deliver a 
machine to-.the satisfaction of the 
purchaser, the latter cannot refuse 


‘purchaser, 


Birch v. Andrew’s Mill Co., 
Super. 193; 


62. Harris v. Lyons, 130) S: Do 272; 
138 NW 295; Smith v. Council Bluffs 
Independent School Dist., 112 Iowa 
35, 838 NW 810; Underfeed Stoker 
Co. v. Hudson County: Consumers’ 
Brewing. Co., 70 N. J. Li. 649, 58 A 
296; Harrisburg Fdy., ete., Works v. 
Lebanon, 195 Pa. 331, 45 A 1062. 


63. Louisville Trust Co. v. Bayer 
cee, ete., Co., 166 Ky. 744, 179 SW 


64. Walter A. Wood Mach. Co. v. 


Gaertner, 55 Mich. 453, 21 NW 885; 
Reaney v. Culbertson, 21 Pa. 507. 
See Cowan v. Fisher, 31 Ont. 426 


(sellers of a machine, who agree that 
the inventor, who is one of the sell- 
ers, Shall personally superintend the 
putting up and starting of the ma- 
chine, may recover the purchase price 
where another competent person sets 
it up on the inventor’s refusal to do 
so, on the ground that the breach of 
the agreement may be satisfied by 
damages). 

65. Wright Steam Engine Works 
v. Lawrence Cement Co., 167 N. Y. 
440, 60 NE 739. 

66. “Platt” wv. 
ST 3S) NW. 5095 


67. Delahunty Dyeing Mach. Co. 
v. Pennsylvania Knitting Mills, 19 
Pa. Super. 501, 27 Pa. Super. 433. 


68. Howard v. Smedley, 140 Pa. 
81, 21 A 253. 


69. Berne ieee a Mfg. Co. v. 
Brush, 43 Vt. 


70. prado Se of expenses as 
condition of return of goods see in- 
fra § 421 notes 5, 


71. American Well Works v. De 
Aguayo, (Tex. Civ. A.) 53 SW 350. 


[a] MTIlustration.—Where one 
agrees to furnish machinery and run 
the same on a test, he, and not the 
is liable for oil furnished 
by the buyer and used in the test. 
American Well Works v. De Aguayo, 
(Tex. Civ. A.) 538 SW 350. 


72. Stickney Co. v. Underwood, 14 
Pa. Dist. 459. 


Broderick, 70 Mich. 
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tion, in making repairs to enable the engine to run."? 


[§ 420] (4) Time and Duration of Trial or 
Test.74 In the absence of any special agreement the 
trial or test should be made within a reasonable 
time,*°> and if the trial period is fixed, but there is 
no time specified for beginning the trial, the buyer 
has a reasonable time within which to begin it.7° If 
a certain period is fixed for making the trial or test, 
the buyer has the full period in which to make it;7* 
and where the article is delivered when a satisfactory 
test is impracticable, the buyer is entitled to a rea- 
sonable time beyond that prescribed for making the 
test.“§ Neither party may stop the trial before the 
expiration of the time fixed, if the other demands 
that the trial proceed.?® On the other hand it has 
been held that the buyer is not bound to let the trial 
continue for the full period, but may stop it when- 
ever he is convineed that the article is unsatisfae- 
tory,®® especially where the seller makes no demand 
for further trial.§1 If the buyer fails to make the 
trial within the time specified, he is liable for the 
price of the goods.®? 

Computation of time. The time from which the pe- 


’ 73. Stickney Co. y. Underwood, 78. 
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Ventura Mfg., 
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riod begins to run depends on the terms of .the con- 
tract and the surrounding cireumstances.** Where 
the contract allows the buyer of a machine a certain 
period for testing it, the time does not begin to run 
until the seller has delivered all the parts of the 
machine essential to put it in operation;** and if 
the seller agrees to send some one to start the ma- 
chine when “the buyer is ready, the time allowed for 
trial does not begin to run until the person sent by 
the seller has started it.8® 


[§ 421] (5) Approval and Acceptance. On the 
fulfillment of the condition and acceptance of the 
goods sold on trial, the sale becomes complete and 
the buyer is liable for the price.*® The same result 
will follow if he waives a complete trial or test and 
accepts the articles,** or fails without excuse to 
make the required test;** and a waiver results where 
the stipulated trial is prevented by the buyer.®® The 
failure of the buyer to exercise the option to reject. 
within the time fixed by the contract, or within a 
reasonable time when none is specified,9° is equiva- 
lent to an acceptance,®? rendering the buyer liable 


etc., Co. v. War-| Co., 155 Mass. 211, 29 NE 470; Hutch- 


CSHVA ws 


supra. 


74 ‘Time for return or rejection 
of gcods see infra § 424. 


75. Brown v. Austin-Western Co., 
111 Va. 209, 68 SE 184. 


76. Conn.—Bellefleur v. U. Ss. 
ME 3 Co; 211s Conn? 553,77 150A 


Ga.—Griswold v. Scott, 13 Ga. Gee 


Iowa.—Buckeye Tract., etc., Co. 
Smith, 158 Iowa 104, 109, "138 NW 817. 


Mass.—Isaacs v. Macdonald, 214 
Mass. 487, 102 NE 81. 


Mich.—S. C. Forsaith Mach. Co. v. 
Mengel, 99 Mich. 280, 58 NW 305. 


N. Y.—McDonald vy. Pierson, 38 
Barb. ies. 


“He [the buyer] clearly would 
have no right to receive the machine 
and keep it indefinitely without giv- 
ing it the trial contemplated, and es- 
cape liability’ therefor because he 
had not tried it.” Buckeye Tract., 
etc., Co. v. Smith, supra. 


[a] Delay of one year after re- 
ceiving the machine and of four 
months after defendants were in po- 
sition to test it is unreasonable. 5. 
C. Forsaith Mach. Co. v. Mengel, 99 
Mich. 280, 58 NW 305. 


[b] Question for jury as to wheth- 
er trial was begun within a reason- 
able time. Isaacs v. Macdonald, 214 
Mass. 487, 102 NE 81. 


Computation of time see infra text 
and notes 83-85. 


77. Bellefleur v. U. S. Finishing 
Co, tid Connt (55%, 150A. iii De 
Merritt v. Forbes Milling Co., 114 
Kan. 62, 216 P 1086; Springfield En- 
gine Stop Co. v. Sharp, 184 Mass. 266, 
68 NE 224; Cleaver v. Bullock, 111 
Pa. 441, 4 A 852. 


[a] Length of test.—Under an 
agreement to fit a mill with machin- 
ery, the last installment to be paid 
‘when the machinery has been run- 
ning thirty days and proves satis- 
factory,” the vendor of the machin- 
ery is not entitled to thirty days’ 
trial, but only to a reasonable time, 
which may be much less if it be- 
comes apparent that the machinery 
is not adapted to the _ purpose. 
Cleaver v. Bullock, 111 Pa. 441, 4 A 
852. 

Computation of time see infra text 
and notes 83-85. 


field, 37 Cal. A. 147, 174 P 382. 


79. Huber Mfg. Co. v. Crawford, 
175 Fed. 219. 


[a] Illustration.—Where a 
tract for the sale of a traction engine 
provided for a ten-day trial, and, aft- 
er the first demonstration, the buy- 
ers refused to take part in any fur- 
ther test,’ and declared that they 
would have nothing more to do with 
the engine and would not take it un- 
der any circumstances, the sellers 
were entitled to treat the contract 
as broken without further trial and 
omit any further test or demonstra- 
tion. Huber Mfg. Co. v. Crawford. 
175 Fed, 219. 


80. Bayer Bian. Stee. Cosa ais 
G. Cornell Co., 47 App. (D. C.). 146; 
Williams Mfg. Co. v. Standard Brass 
Co., 178 Mass. 356, 53 NE 862. 


81. Bayer Steam Soot Blower Co. 
v. W. G. Cornell Co., 47 App. (D. C.) 
146. 


82. Louisville Trust Co. v. Bay- 
er Steam, etc., Co., 166 Ky. 744, 179 
SW 1034. 


83. De Merritt v. Forbes Milling 
Co., 114 Kan. 62, 216 P 1086. 


[a] Tllustration.—Where a_ con- 
tract for the sale of a cleaning at- 
tachment to a steam boiler allowed 
the buyer sixty days after installa- 
tion in which to make a trial of its 
effectiveness, ‘installation’ is com- 
pleted when the cleaner is affixed to 
the boiler. De Merritt v. Forbes 
Milling Co., 114 Kan. 62, 216 P 1086. 


84. Rondinella v. Southern R. Co., 
33 App. (D. C.) 65. 


85. Isaacs v. Macdonald, 214 
Mass. 487, 102 NE 81. 


86. Louer v. White, 
323; Cannon y. Griffith, 
506, 48 P 829. 


[a] Payment of price.—Where a 
contract for purchase of a machine 
provided it was to work satisfactor- 
ily to the purchaser, and that he 
should pay a certain amount when 
accepted and balance in thirty days, 
payment by him of the amount named 
after he had used it for, ten days 
constituted an acceptance. Louer vy, 
White, 209 Ill. A. 323. 


87. Dodge v. Dickson Mfg. Co., 113 
Fed. 218, 51 CCA. 175; Smith v. Bar- 
ber, 153 Ind. 322, 53 NE 1014; Chase’s 
Patent El. Co. v. Boston Tow-Boat 


con- 


209, T11, <AYy 
Oca Acs 


I. Case Threshing Mach. Coz 
(Tex. Civ. A.) 35 SW 60. 


88. Thomson-Houston Electric Co. 
v. Brush-Swan Electric Light, etce., 
Cos) 31) Ped 535; McDonald v. Pier- 
son, 38 Barb. (N. Y.) 128; Waters 
Heater Co. v. Mansfield, 48 Vt. 378. 


Excuse for failure to make test 
see infra text and notes 8-10. 


89. Smith v. Barber, 153 Ind. 322, 
53 NE 1014. 


90. See infra § 424. 


91. Del.—James Bradford Co. v. 
rn cot Leather Co., 11 Del. Ch. 76, 


Gal oo yoanesinits Hardware Co. 
v. Dewey, 26 Ga. A. 521, 106 SE 593. 


Hawaii.—Fennessy-Wilson vy. Benn, 


‘29 Hawaii 160. 


Ill.— Conner v.  Borland-Grannis 
Co., 294 Ill. 58, 128 NE 317; Fred W. 
Wolf Co. vy. Monarch Refrigerating 
Co., 252 Ill. 491, 96 NE 1063, 50 LRA 
NS’ 808; Prairie Farmer Co. v. Tay- 
lor, .69 ‘Th. 440, 18 AmR 621; Ide v. 
Brody, 156 rane A. 479; Underwood 
Vv. Wolf, 30°01) A. “637. [att 130ysnie 
425, 23 NE 598, 19 AmSR 40]. 


Iowa.—Pugh v. Mackie Motors Co., 
189 NW 674; Buckeye Tract. Ditch- 
on Co. v. Smith, 158 Iowa 104, 138 NW 


Kan.—Acme Iron Co. v. Henneberry 
Co., 1083 Kan. 647, 175 P 986; Inter- 
national Filter Co. v. Cox Bottling 
Co., 89 Kan. 645, 132 P 180; Ameri- 
can Electric Tel: Conwy. Emporia Tel. 
Co., 83 Kan. 64, 109 P 780. 


Ky.—Rice v. Pulliam, 141 Ky. 10, 
131 Sw 1053. 


La.—Interstate Electric Co. 
Adamant Porcelain Co., 7 La. A. 577, 


Md.—Delamater v. Chappell, 48 
Bide 244; Spickler v. Marsh, 36 Md. 


Mass.—Isaacs v. Macdonald, 214 
Mass. 487, 102 NE 81; Pennsylvania 
Iron Works Co. v. Hygeian Ice, etc., 
Co., 185 Mass, 366, 70 NE 427. 


Minn.—In re Ward, 57 Minn. 377, 
59 NW 311. 


Miss.—F. O. Evans Piano Co. vy. 
Tully, 116 Miss. 267, 76 S 833, LRA 
1918B 870. 


Mo.—Quinn v. Stout, 31 Mo. 160; 
Humana Co. v. Hughes, (A.) 213 SW 
515; Curtiss v. Driggs, 25 Mo. A. 175. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for the price,®? and the mere fact that the buyer 
complained to the seller of the unsatisfactory char- 
acter of the goods is not sufficient to change the ef- 
So there is an acceptance 
where the buyer so misuses the property as mate- 
If the buyer, after test 
and expiration of the time for rejection,®® or after 


fect of his conduet.®? 
rially to affect its value.®4 


he has given notice of rejection,?® 


the article for other purposes, he is deemed to have 
The fact that such use was for the 
purpose of preventing loss of other property is im- 
material,®” although on the other hand it has been 
held that an acceptance will not result from a use 
necessary to protect the buyer from injury or serious 
inconvenience arising from the test.°® 


accepted it. 


no acceptance where the retention 


caused by the acts of the seller,®® or is at his re- 


quest,’ or where the buyer retains 


N, Y.—Cassidy v. Le Fevre, 45 N. 
Y. 562 [aff 57 Barb. 313] (repairs al- 
lowed to be made); Golden Gate Con- 
contrator, ,Co.. we Caplice,. 55.,N >. ¥. 
Super. 439; Fiss, ete., Horse Co. v. 
Kiernan, 108 NYS 1105. 

N. C.—Fountain v. Jones, 
C. 27, 106 SE 26. 


N. D.—Vallancey v. Hunt, 20 N.-D. 
579, 129 NW 455, 34 LRANS 473. 

Pa.—Dewey v. Erie Borough, 14 
Pa. 211, °53 AmD 5333) Burkholder’ v. 
Hess, 29 Pa. Dist. 1169; Stickney Co. 
v. Underwood, 14 Pa. Dist. 459. 


R. I.—Schlesinger v. Stratton, 9 
a os whl Bedeat ty oye 


Tex.—Southwestern 
ment Co. v. O. D. Havard Co., 
A.) 155 SW 656. 


Va.—Brown v. Austin-Western Co., 
111 Va. 209, 68 SE 184. 


W. Va.—George De Witt Shoe Co. 
v. Adkins, 83 W. Va. 267; 98 SE 209. 


Wis.—Fintel v. Cook, 88 Wis. 485, 
60 NW 788; Palmer v. Banfield, 86 
Wis. 441, 56 NW 1090. 


[a] Rule applied.—Where a buyer 
waived his right to return the mare 
by agreeing to take her for further 
trial, after returning her within the 
contract time, and, after a second at- 
tempt to return, agreed to a further 
trial, he could not thereafter retain 
possession of the mare for six months 
without further offer to return, and 
then deny liability on the _ note. 
Fountain v. Jones, 181 N. C. 27, 106 SE 
26. 


181. N. 


Portland Ce- 
KCane 


[b] Election to keep and repair.— 
Where purchasers of machinery which 
the seller stipulates shall ‘perform 
in a satisfactory manner” do not re- 
turn it at the expiration of the time 
given for trial, but notify the seller 
that unless he puts the machinery in- 
to “satisfactory working condition” 
they will have it done at his expense, 
they elect to keep it, and are liable for 
the price, less the amount required 
to put it into satisfactory working or- 
der. Stutz v. Loyal-Hanna Coal, etc., 
Co., 131 Pa. 267, 18 A 875. 

[ec] Where purchaser disables him- 
self from returning by mortgaging 
property, there is an acceptance and 
he is liable for the price. In re Ward, 
57 Minn. 377, 59 NW 311. 

Acceptance as waiver of defects 
generally see infra §§ 427-432. 

92. See cases supra note 91. 

93. Empire Steam Pump Co. v. In- 
man, 59 Hun 2380, 12 NYS 948; Saw- 
yer-Massey Co. v. Sturgill, 22 Sask. 
L. 321, [1928] 1 DomLR 213, [1928] 1 
WestWkly 23. ; 

94.. Ray v. Thompson, 
(Mas8.) 281, 59 AmD 187. 

95. Fred W. Wolf Co.. v. Monarch 


12 Cush. 
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isfactory.* 
continues to use 


But there is 
of the article is 


and uses the ar- 


Refrigerating Co., 252 Ill. 491, 96 NE 
1063, 50 LRANS 808; Stillwell, etce., 
Co. v. Biloxi Canning Co., 78 Miss. 
779, 29 S 513; Hiltgen v. Biever, 162 
Wis. 315, 156 NW 132; Fox v. Wilkin- 
son, 133 Wis. 337, 113. NW 669, 14 
LRANS 1107.. See Brown v. Kauf- 
man, 123 Kan. 427,) 255) Powis -CGwhere 
a contract expressly provided that 
use of the machine after a certain 
time shall be deemed conclusive proof 
that it was as represented). 

[a] Tllustration.—One who after 
testing a harvesting machine pur- 
chased by him-and discovering that it 
is unsatisfactory continues to use it, 
not in order to make a further test, 
but to complete his harvest, accepts 
the machine and loses his right to re- 
turn it. Palmer v. Banfield, 86 Wis. 
441, 56 NW 1090. 3 

[b] Secret intent not to accept is 
immaterial where there is an actual 
acceptance. Bred? Wi Wolf Co. oN: 
Monarch Refrigerating Co., 252 Ill. 
491, 96 NE 10638, 50 LRANS 808. 

[c] Nature and weight of the ma- 
chinery purchased did not prevent the 
retention and use of it from consti- 
tuting an acceptance by defendant. 
Fred W. Wolf Co. v. Monarch Re- 
frigerating Co., 252 Ill. 491, 96 NE 
1063, 50 LRANS 808. 


96. Fred W. Wolf Co. v. Monarch 
Refrigerating Co., supra. 

97. Fred W. Wolf Co. v. Monarch 
Refrigerating Co., supra. 

{a]_ Illustration.—The fact that 
the buyer of a refrigerating plant had 
used it to prevent loss to perishable 
goods voluntarily brought to his 
warehouse did not effect the binding 
force of his acceptance. Fred W. 
Wolf Co. v. Monarch Refrigerating 
Co., 252 Ill. 491, 96 NE 1063, 50 LRA 
NS 808. 

98. Fox v. Wilkinson, 133 Wis. 337, 
841, 113 NW 669, 14 LRANS 1107. 


“Douktless there may be situations 
where some use of an article after un- 
‘satisfactoriness is fully established 
is unavoidable to protect the purchas- 
er from injury or serious inconveni- 
ence resulting from the very predica- 
ment in which he is thrown by mak- 
ing the trial, as, for example, one 
who discovers defects in the trial 
drive of a horse and who merely con- 
tinues the use to return to the start- 
ing point. In such case the continued 
use might well fail to evince any in- 
tent to retain the article.” Fox. v. 
Wilkinson, supra. 

99. Imperial Gas Engine Co. v. 
Auteri, 40 Cal. A. 419, 180 P 946. 

[a] Illustration.—Where the seller 
of an engine never furnished and in- 
stalled equipment as required by the 
contract, and the buyer’s efforts in re- 
taining the engine and using it were 


Retention to secure advances. 
chinery installed proves unsatisfactory, the buyer 
refuses to permit the seller to remove it unless he 
secures the buyer for damage caused by its installa- 
tion,* or where the buyer refuses to return goods ex- 
cept on condition that the seller reimburse him for 
expense incurred,® there is an acceptance of the 
property. On the other hand it has been held that. a 
refusal to return the goods until the buyer is reim- 
bursed for his reasonable advances does not consti- 
tute an acceptance.® 
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ticle on the failure of the seller to remove it after 
due notice so to do.? 
character that, they must be consumed in making 
the required test, and the buyer in good faith con- 
sumes them all, he is under no obligation to return 
the goods or pay for them in case the test is not sat- 


Where the goods are of such 


Where, after ma- 


directed merely toward enforcing the 
proper fulfillment of the agreement, 
he was not precluded from defending 
an action for the price on the ground 
of total failure of consideration. Im- 
perial Gas Engine Co. v. Auteri, 40 
Cal. A. 419, 180 P 946. 


1. Aultman v. McFallon, 11 Fed. 
836; McCormick Harvesting Mach. Co. 
v. Dodkins, 73 SW 1129, 24 KyL 2306; 
Snody vy. Shier, 88 Mich. 304, 50 NW 
eee Osborne v. Everett, (Pa.) 15 A 
OEY 


2. Dawes y. Peebles, 6 Fed. 856; 
McMillan v. Jaeger Mfg. Co., 177 Iowa 
599, 159 NW 208;. Cooke v. Underhill 
Mfg. Co., 57 Hun 107, 10 NYS 446 [aff 
ESSN. “Ya,'6 10) 338 NE 7287. 


[a] Thus, where the buyer of a 
furnace notified the seller within the 
time allowed for trial of objections, 
and the seller neglected to remove it, 
the buyer was not required to cease 
use of the factory while waiting for 
removal of the furnace. McMillan v. 
Jaeger Mfg. Co., 177 Iowa 599, 159 
NW 208. 


3. National Supply Co. v. J. T. 
Horne, Venéer 'Co., 1% Ala As 78 sis 


4 Leitermann v. Barnard, 141 Wis. 
488, 124 NW 655. 


5. Brown v. Austin Western Co., 
111 Va. 209, 68 SE 184. 


[a] Illustration.—Where an order 
for stone crushers of a specified ca- 
pacity provided that, on their arrival, 
defendant would furnish power, cart- 
age, and assistance to give them a 
fair trial, that, if they equaled the 
stipulated capacity, defendant would 
pay the price, if not he would notify 
plaintiff, and, if plaintiff failed to 
make the crushers do the prescribed 
work within thirty days, plaintiff 
would receive them back, on plaintiff’s 
failure to make the crushers do the 
amount of work contracted for, de- 
fendant could not demand payment 
for the expense of the permanent 
foundations constructed by him for 
the crushers as a condition precedent 
to his returning them. Brown v. 
Austin Western Co., 111 Va. 209, 68 
SE 184. 

6 Kidder Press Co. v. Reed, 133 
Ky. 350, 117 SW 950, 184 AmSR 450. 


[a] Rule applied.—Where defend- 
ants bought a printing press under an 
executory contract that the press 
should be satisfactory to defendants, 
and plaintiff failed to make the press 
work satisfactorily, so that defend- 
ants refused to accept or pay for the 
press, defendants were entitled to re- 
fuse to return the press until they 
had been reimbursed for reasonable 
sums advanced for living expenses 
of plaintiff's experts sent to adjust 
the machine and endeaver to make it 


. 
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Acceptance of part. On sale of several articles on 
trial, the buyer may accept one and return the oth- 
ers.” 

Excuse for failure to make test. The opinion of 
experts that the article sold on trial will not do the 
work stipulated is no excuse for failure to make the 
required test. So it has been held that such failure 
is not excused by the fact that a similar article 
bought from the seller by another person had been 
tested and rejected.® On the other hand it has been 
held that, if it had been ascertained by actual trial 
that machines exactly similar were necessarily in- 
capable from their construction of doing what was 
promised for them, it was not necessary to put the 
particular one to actual test.1° 


[§ 422] (6) Exercise of Right To Reject or Re- 
turn—(a) In General. Where the buyer of goods 
on trial or approval notifies the seller that they are 
rejected as unsatisfactory,}! he need not return or 
offer to return them unless the contract provides for 
a return;!2 and where the contract provides that, 
if the goods are not satisfactory, the seller will re- 
move them, the buyer is not bound, on giving notice 
of rejection, to remove the goods from the place of 
delivery to a warehouse if they are not taken away by 
the seller.t? But where the contract provides for a 
return of the goods if not satisfactory, the buyer 

cannot relieve himself from lability for the price, 
unless he returns or offers to return them,** or unless 
the agreement for return is waived;'® and such 
waiver is not shown by the refusal of the seller’s 
agent to specify a place of return, where he advises 
the buyer that he has no authority in the matter 
but must await instructions from the seller.1° The 
offer to return must be definite? and uncondition- 
al,1® and be based on dissatisfaction with the 


work to defendants’ satisfaction. [a] 
Kidder Press Co. v. Reed, 133 Ky. 
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Acts held not to constitute be 
waiver.—Where a buyer of machin- 
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goods.19 A mere notice of dissatisfaction with the 
goods, or notice of defects, is not a compliance with 
a provision requiring a return,”° nor is a notice that 
the goods are held subject to the seller’s order,** or 
a statement that he could go to the buyer’s place and 
get them.22 But a statement of the buyer to the 
seller’s agent that the former desired the goods re- 
moved for lack of satisfaction is sufficient,?* as is 
a request for shipping instructions and a statement 
that on receiving such instructions the goods will 
be returned.?4 The buyer is relieved from the obli- 
gation to return if he is informed that the seller 
will not receive the article,?° or if on an offer to re- 
turn the seller fails to give shipping directions.?° 
If the right of return is properly exercised, the buy- 
er is of course relieved of liability.27 A delivery 
within a reasonable time to the particular carrier 
designated by the seller, who, has ordered the goods 
reshipped to him by the buyer, is sufficient,?* and the 
buyer need not also show an acceptance by the car- 
rience 

Damages for wrongful detention or injury. The 
seller may recover damages if the buyer wrongfully 
detains the article,*° or if, the article being returned, 
it has been so injured while in the buyer’s possession 
as materially to impair its value.*1_ Where goods 
sold on approval are returned by parcel post, but not 
insured, and they do not reach the seller, the manner 
of return is not negligence as a matter of law, so as 
to render the buyer lable for the value of the 
goods.°? 


[§ 423] (b) Notice.** If no return is stipulated 
for, there need be neither a return nor an offer to re- 
turn,?* but the buyer must give notice of dissatis- 
faction or rejection.*° On the other hand the buyer 
may return the goods as unsatisfactory, in accord- 


Sycamore Marsh Harvester Co. 
v. Grundrad, 16 ebr. 529, 20 NW 


350, 117 SW 950, 134 AmSR 450. 


7. Silvernail v. Rust, 88 Wis. 458, 
60 NW 787. 


8. McDonald v. Pierson, 38 Barb. 
CN). Ys) 12:8: 

9. Waters Heater Co. v. Mansfield, 
48 Vt. 378. 

10. Waters’ Patent Heater Co. v. 
Smith, 120 Mass. 444. 

11. See infra § 423. 

12. Ga.—vVanpelt v. Kendall, Ga. 
Dec. 75. 

Minn.—McCormick Harvesting 
Mach. Co. v. Chesrown, 33 Minn. 32, 
21 NW 846. 

Mo.—Henley-Waite Music Co. v. 
Grannis, 171 Mo. A. 392, 157 SW 817; 
Hsterly v. Campbell, 44 Mo. A. 621, 


N. J.—Starr v. Torrey, 22 N. J. Li. 
190. 

Wis.—Exhaust Ventilator Co. v. 
Chicago, etc., R. Co., 69 Wis. 454, 34 
NW 509. 

[a] Obligation to restore status 
quo is on the seller. Henley-Waite 
Music Co. v. Grannis, 171 Mo. A. 
392, 157 SW 817. 

13. White v. Miller, 438 Pa. Super. 
572. 

14. Osborn v. Stanley, 35 Ill. 102, 
85 AmD 347; Nichols v. Guibor, 20 
Ill. 285; Hastings v. Adams, 67 Vt. 
119, 30 A 804. 

15. Bayer Steam, etc., Co. v. W. G. 
Cornell Co., 47 App. (D. C.) 146; Witt 
vy. Campbell-Lakin Segar Co., 66 Or. 
144, 134 P 316. 


ery sold on trial subject to return if 
unsatisfactory rejects it as unfit, the 
fact that he subsequently permits the 
seller to attempt to remedy the de- 
fect is no waiver of the right to re- 
turn it. Bayer Steam, etc., Co. V. 
ie G. Cornell Co., 47 App. (D. C.) 
146.¢ 


16. Zimmerman v. Robinson, 118 
Iowa 117, 91 NW 918. 


Lp wiss, etc., Horse Co. Vv. 
Schwartzchild, 121 NYS 292. 
[a] Offer held insufficient.—A 


mere request for an ambulance to 
take home a horse bought on approv- 
al, with a right to return, was not 
an offer to return the horse, when the 
word “home” meant the place of busi- 
ness of the buyer. Fiss, etc., Horse 
Co. v. Sehwartzchild, 121 NYS 292. 

18. Charles v. Tyler, 25 Ga. A. 626, 
104 SE 93; Howard v. Hayes, 47 N. 
Y. Super. 89 [aff 90 N. Y. 643]. 

19. Sears v. Kitchens, 31 Ga. A. 
574, 121 SE 583 (offer to return the 
article because the buyer was expect- 
ing to be drafted was not an offer to 
return it aS unsatisfactory). 

20.' J. A. Fay, ete., Co. v. Cummer 
Mfg. Co., 190 Mich. 281, 157 NW 1. 

21. Young-Jones Hardware Co, v. 
Dewey, 26 Ga. A. 521, 106 SE 593. 

22. Young-Jones Hardware Co. v. 
Dewey, supra. 

23. Securities Inv. Co. v. Maxwell, 
131 Mise. 160, 226 NYS 273 [aff 230 
NYS 907 mem]. 


832; Cornell v. Fox, 95 App. Di 1 
88 NYS 483. paeamee) 


26. E. L. Essley Mach. Co. v. Dann 
Oil, ete., Insert Co.; 205° Ill. A. 600; 
Colles _v. Swensberg, 90 Mich. 223, 
51 NW 275. 


27. Smith v. Minnesota Transfer 
Packing Co., 38 Minn. 450, 38 NW 204: 
Cohn-Goodman Co. v. Mandelson, 94 
Nebr. 47, 142 NW 291; Continental 
Jewelry Co. v. Roland Pittman, 167 
N. C. 626, 82 SE 831; Dalton Adding 
Mach. Sales Co. v. Lindquist, 137 
Wash. 375, 242 P 648. 


28. J. T. McTeer Clothing Co. v. 
T. L. Farrow Mercantile Co., 9 Ala. 
A. 104, 62 S 3878. 


29. J. T. McTeer Clothing Co. v. 
T. L. Farrow Mercantile Co., supra. 


30. Redmond vy. American Mfg. 
Co., 121 N. Y. 415, 24 NE 92/4. 


31. Kenner Cycle, etc., Works v. 
Fasterling, 6 La. A. (Orleans) 191: 
Taylor v. Tillotson, 16 Wend. (N. Y.) 
494, 

[a] Burden of proof is on seller 
to show injury due to abuse of goods. 
Kenner Cycle, etc., Works v. Faster- 
ling, 6 La. A. (Orleans) 191. 

32. Read v. Barnes, (Tex. Civ. A.) 
252 SW 224. 

33. Time for notice see 
424. 

Under warranty see infra §§ 757-— 
762. 

34. See supra § 422. 

35. D. C.—Bayer Steam, etc., Co. 


infra § 


24. Bayer Steam, etc., Co. v. W. G.| V- W. G. Cornell Co., 47 App. 146. 


Cornell Co., 47 App. (D. C.) 146. 


Ill.— Prairie Farmer Co. v. Taylor, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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t 
; 
4 
é 


bors 


§§ 423-424] 


ance with the right conferred by the contract, with- 
out first giving the seller notice of defects and an 
opportunity to remedy them, unless such notice is 
The contract may pro- 
vide that notice of defects or dissatisfaction shall be 
given to the seller,?* and in such ease the notice stip- 
ulated for must be given to relieve the buyer from 
But a notice merely in- 
timating that a machine did not work well,*® or a 
request by the buyer for additional time, given after 
expiration of the period for trial,*® is not a sufficient 


required by the contract.*® 


liability for the price.*$ 


notice. 


Request for shipping instructions. 
tract providing that, if the goods are unsatisfactory, 
the seller will, on receipt of advice, furnish shipping 
instructions, the buyer need not expressly request 
the seller for shipping instructions, notice within the 
stipulated time that the goods are unsatisfactory be- 


69 Ill. 440, 18 AmR 621; Louer v. 
White, 209 Ill. A. 323. 
Minn.—McCormick Harvesting 


Mach. Co. v. Chesrown, 33 Minn. 32, 
21 NW 846. 


Mo.—Henley-Waite Music Co. v. 
Grannis; 174 Mos Ast39270157 SW 37; 
Esterly v. Campbell, 44 Mo. A. 621. 


N. J.—Starr v. Torrey, 22 N. J.-i. 
190. 


Pa.—Stickney Co. v. Underwood, 14 
Pa. Dist. 459. 


Vt.—Gibson v. Vail, 53 Vt. 476. 


Wis.—Exhaust Ventilator Co. v. 
Chicago, ete., R. Co., 69 Wis. 454, 34 
NW 509. ; 

[a] Notice held sufficient.—When 
machinery is sold on thirty days’ 
trial, subject to rejection if not satis- 
factory, the thirty days begin to run 
when the machinery is placed in po- 
sition, and if within that period the 
buyer notifies the seller that the par- 
ty for whose use it was purchased 
has rejected it as unfit, and, unless 
the seller telegraphs he can prove its 
capacity, the buyer will have to re- 
turn it, and no response is received, 
the notice is a sufficient rejection. 
Bayer Steam, etc., Co. v. W. G. Cor- 
nell/iCo., 47 App: CD:.C.) 146: 

36. Aiken v. Hyde, 99 Mass. 183. 


37. Brown v. Kaufman, 123 Kan. 
427, 255 P 1113; Board v. Emerson- 
Brantingham Impl. Co., (Tex. Civ. A.) 
203 SW 421. 

38. Aultman v. Morse, 14 Fed. 
152: James Bradford, Co, ww. Wnited 
Leather Co., 11 Del. Ch. 76, 97 A 620; 
Brown vy. Kaufman, 123 Kan. 427, 255 
P 1113; Acme Iron Co..v., Henneber- 
CVO LO smeate 4627.10) E7198 G5u J. aL. 
Case Threshing Mach. Co. v. McCoy, 
tiieMiss, Wb, 72) S 138. 


39. Sawyer-Massey Co. v. Stur- 
gill, 22 Sask. L. 321, [1928] 1 DomLR 
213, [1928] 1 WestWkly 23. 


40. Acme Iron Co. v. Henneberry 
Comp lOsmean 647,005. B 9867 


41. Turk v. Raymond Phonograph 
Co.5 o1eGa. A992, 119 SHo45- 


42. Aultman v. Morse, 14 Fed. 
152; Continental Gin Co. v. Sullivan, 
48 Okl. 332, 150 P 209; Osborne vy. 
Everett, (Pa.) 15 A 723. 


43. Wartman v. Breed, 117 Mass. 
18; Gibson v. Vail, 53 Vt. 476; Suit 
v. Bonnell, 33 Wis. 180. 

44. Lennox v. Goold, etc., Co., Ltd., 
5 Sask. 228, 5 DomLR 836, 21 WestLR 
918, 2 WestWkly 829. 

45. Ala.—Manchester Sawmills Co. 
v. A. L. Arundel Co., 197 Ala. 505, 73 
S 24. 


Ga.—Young-Jones Hardware Co. vy. 
Dewey, 26 Ga. A. 521, 106 SE 593; 
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ing sufficient where the buyer thereafter holds them 
subject to the seller’s order.*? 

Waiver of notice or insufficiency thereof. Notice 
of defects on refusal to accept may be waived,*? as 
where the seller agrees to make inquiry as to the 
result himself.*3 
mode of giving notice may be waived.*+ 

[§ 424] (c) Time and Place for Rejection or Re- 
If the contract limits the time within which 
the trial is to be made and the article accepted, the 
option to reject and return must be exercised prompt- 


So contract provisions as to the 


ly on or before the expiration of the period limited,*® 


Under a con- 


Charles v. Tyler, 25 Ga, A. 626, 104 
SE 93. 

Ill.— Prairie Farmer Co. v. Taylor, 
69 Ill. 440, 18 AmR 621; BH. L. Essley 
Mach. Co. v. Dann Oil, etc., Insert 
Co., 205 Til. A: 600: 

seen eee v. Thompson, 46 Ind. 
384. 

Kan.—De Merritt v. Forbes Mill- 
ing Co., 114 Kan. 62, 216 P 1086. 

Minn.—Marshall Milling Co. v. 
Hintz-Cameron Co., 156 Minn. 301, 194 
NW 772; Latham v. Bausman, 39 
Minn. 57, 38 NW 776. 


Miss.—F. O. Evans Piano Co. v. Tul- 
ghee Miss. 267, 76 S 833, LRA1918B 


Van as ee v. Driggs, 25 Mo. A. 

N. J.—Columbia Rolling Mill Co. v. 
Beckett Foundry, etc., Co., 55 N. J. L. 
391, 26 A 888. 

N. Y.—Wilbur-Dolson Silk Co. v. 
William Wallach Co., 206 App. Div. 
470, 201 NYS 465 [rev 120 Misc. 340, 
198 NYS 248]. 


N. C.—Moore v. Pierey, 46 N. C. 
131. 
Pa.—Butler v. Leighton School 


Dist., 149 Pa. 351, 24 A 308. 

Tex.—Board v. Emerson-Branting- 
ham Impl. Co,., (Civ. A.) 203 SW 421; 
Lafayette First Nat. Bank v. Fuller, 
(Civ, TA.) Od eS USo.y Carroll. 1, 
Mitchell-Parks Mfg. Co., 60 Tex. Civ. 
A, 263, 128 SW 446. 


Wash.—Gruendler Patent Crusher, 
ete.,, Co. rv. Preston® Grain; ete:; (Cor, 
124 Wash. 479, 215 P 60. 


[a] Stipulation held reasonable.— 
Where the seller of machinery stipu- 
lated in the contract that the buyers 
must notify it by registered letter of 
any defects therein within six days 
of the first use of the engine, the 
stipulation was reasonable, and the 
buyers were bound thereby. Board v. 
Emerson-Brantingham Impl. Co., 
(Tex. Civ. A.) 203 SW 421. 


[b] Computation of time.—Where 
the contract provides that, if a ma- 
chine is not satisfactory, the vendee 
shall give notice thereof to the ven- 
dor within ninety days, in computing 
the time, the machine should be 
deemed erected when properly placed 
in position to perform the work in- 
tended, even though in some parts it 
was not yet strictly and skillfully ad- 


justed. Cook vy. Flint, 2 Ind. A. 41, 28 
NE 200. 
[ce] “Couple of days.’”—Where a 


buyer of a horse on approval, with a 
right to return within a “couple of 
days,’ knew that the quoted words 
were used with reference to the cus- 
tom of the seller that horses sold were 
subject to the right to return within 


unless the provision as to time is waived*® or modi- 
fied by further agreement;**? and the buyer cannot 
elect to reject and return the property after the 
period limited has expired.*® 
sale on approval specifies the time within which pay- 
ment must be made, the time so limited for payment 


Where a contract of 


forty-eight hours, the privilege to re- 
turn must be exercised within férty- 
eight hours. Fiss, ete., Horse Co. v. 
Schwartzchild, 121 NYS 292. 


46. U. S.—Kansas City Bolt, etc., 
se v. Rodd, 220 Fed. 750, 136 CCA 


D. C.—Rondinella v. Southern R. 
Co., 33 App. 65. 

La.—J. A. Fay, etc., Co. v. Lafayette 
Humber \Co.,, San Al 67s eo pSiieue 


Mo.—Boyer v. Neel, 50 Mo. A. 26. 


Pa.—Randal v. Mitchell Motor Car 
Co., 263 Pa. 425, 106 A 783. 


Wis.—Barta v. Blahnik, 168 Wis. 
397, 170 NW 281. 


[a] Provision held waived.—(1) If 
the purchaser of a machine sold sub- 
ject to approval and on thirty days’ 
trial, after testing the machine, of- 
fers to.return it, and the seller writes 
him, “If I were you, having waited 
so long, I would put it in operation 
before reaching such a decision,” the 
seller waives the agreement for the 
return of the machine within the thir- 
ty days, and the purchaser then has 
a reasonable time thereafter within 
which to make other tests an’ accept 
or reject the machine. Rondinella v. 
Southern, Re iCo.foe) Appa GD ank@o miGos 
(2) The buyer of an engine on thirty 
days’ trial was excused from failure 
to return the engine during such pe- 
riod, where he had offered to do so, 
but had been induced to keep on try- 
ing it by assurance that it would even- 
tually prove satisfactory. Barta v. 
Blahnik, 168 Wis. 397, 170 NW 281. 


[b] _ Provision held not waived.—A 
provision in a contract of sale requir- 
ing the purchaser to notify the seller 
of defects in the machine immediate- 
ly after giving the same a ten days’ 
trial is not waived by the seller’s at- 
tempt to remedy defects pursuant to 
a notice given long after the stipulat- 
ed period, where the contract express- 
ly provides that such attempt shall 
not_ have this effect. Boyer v. Neel, 
50 Mo. A. 26. 


- 47. Columbia Weighing Mach. Co. 
Voy Balter 9 villas VAN VS2 6 DOM SG esos 
Edward Thompson Co. v. Dillon, 115 
Wash. 114, 196 P 579. 


48. Brown v. Kaufman, 123 Kan. 
427, 255 P 1113; International Filter 
Co. v..Cox Bottling Co., 89 Kan: 645, 
132 P 180; American Electric Tel. Co. 
v. Emporia Tel. Co., 838 Kan. 64, 109 P 
780; Phelps-Bigelow Windmill Co. y. 
Piercy, 41 Kan. 763, 21 P 793; South- 


western, etc., Cement Co. v. O. D. 
Mavard Co., (Tex. Civ A) 155 (SW 
656. 


Failure to reject within time fixed 
See a acceptance see supra 
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will be the time within which the option of approval 
must be exercised.t® Delivery of the goods, within 
the time limited for return, to a carrier for shipment 
to the seller, is sufficient.°° In the absence of any 
limitation as to time for rejection, the option to re- 
ject must be exercised and notice thereof given with- 
in a reasonable time,®! and this has been held to 
be a reasonable time after the expiration of the pe- 
riod allowed for trial.°? What is a reasonable time 
depends on the circumstances** and is a question for 
the jury,°* unless the facts are undisputed and but 
one conclusion could reasonably be drawn there- 
from.°® 

Place of return.®® If no place of return is desig- 
nated, the buyer’s place of residence or business is 
the place of return.*? 

[§ 425] (7) Right To Repair or Replace. If trivi- 
al and easily remedied defects are disclosed on trial 
of the article, it will be assumed that it was within 
the’ contemplation of the parties that the seller 
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should have a reasonable opportunity to cure such 
defects.°8 A stipulation that if the machine sold 
proves defective on a trial of a designated period 
the seller shall repair the defect applies only to de- 
fects discovered within the period.®® A provision 
for notice of defects to the seller so as to give him 
an opportunity to make repairs may be waived.°® 
If the contract gives the seller the privilege of re- 
placing the machine, the buyer’s right of rejection 
is not absolute, but the seller may insist on his right 
to substitute a new machine.®! On failure of the 
seller to exercise his option to repair or replace with- 
in a reasonable time, the buyer may reject the ma- 
chine.®? 


[§ 426] i. Waiver and Estoppel as to Defects in 
Quality®*—(1) In General. The right of the buyer 
to complain of defects in the, quality of the goods. 


‘may be lost by acts or omissions on his part consti- 


tuting waiver or estoppel.°* Failure of the buyer 
to give notice of defects within the time specified 


49. McCabe v. Northampton Trust 
Co., 60 Pa. Super. 18. 

50. Columbia Weighing Mach. Co. 
v. Diller, 126 Kan. 69, 266 P 748. 

51. Ala.—Rumsey v. Bessemer, 138 
MIawe29,785 S 353: 

Del.—Coverdale v. Rickards, 22 Del. 
467, 69 A 1065. 


D. C.—Bayer Steam, etc., Co. v. W. 
G. Cornell Co., 47 App. 146. 

Ga.—Griswold v. Scott, 13 Ga. 210. 

Ill.—Osborn v. Stanley, 35 Ill. 102, 
85 AmD 347; Ide v. Brody, 156 Ill. A. 
479; Frederick v. Case, 28 Ill. A. 215. 
But see Nichols v. Guibor, 20 Ill. 285 
(goods must be returned at the earli- 
est practical moment). 


Kan.—Craver v. Hornburg, 26 Kan. 
94, 


Md.—Bostain v. De Laval Separator 
Co., 92 Md. 483, 48 A 75. 

Mich.—Childs v. O’Donnell, 84 Mich. 
533, 47 NW 1108. 

Mo.—Quinn v. Stout, 31 Mo. 160; 
Henley-Waite Music Co. v. Grannis, 
Wie NOs AS 392, 15t° SW 8l7;* Camp- 
bell v. Tinker, 137 Mo. A. 436, 118 SW 
660; Esterly v. Campbell, 44 Mo. A. 
OZAr 


N. Y.—Brown, etc., Co. v. Potolski, 
221 App. Div, 299, 223 NYS -71;, Cran- 
dall v. Haskins, 10 NYSt 107. 


Pa.—Dewey v. Erie Borough, 14 Pa. 
211, 53 AmD 533. 


Tex.—Hackney Mfg. Co. v. Celum, 
(Commun. A.) 221 SW 577 [aff (Civ. A.) 
189 SW 988]; .Street y.. J. I. Oase 
Threshing Mach. Co., (Civ. A.) 188 
SW 725. 

Witi—Gibsoniva Vail, S539 Vt. 47.6; 


Va.—Brown v. Austin Western Co., 
111 Va. 209, 68 SE 184. 


W. Va.—George De Witt Shoe Co. v. 
Adkins, 83 W. Va. 267, 98 SE 209. 


Wis.—Chess, etc., Co. v. La Crosse 
Box Co., 173 Wis. 382, 181 NW 313. 


[a] Rule applied.—Where a con- 
tract of sale of a plow gave the buyer 
three days to test the plow, but at 
the expiration of that time the test 
was extended with no time ‘designat- 
ed in which it should terminate, the 
buyer had a reasonable time there- 
after in which to determine whether 
the plow would work satisfactorily. 
Hackney Mfg. Co. v. Celum, (Tex. 
Gommn. A.) 221 SW 577 [aff (Civ. A.) 
189 SW 988]. 

[b] Uniform Sales Act.—Under St. 
(1919) § 1684t49 (Uniform Sales Act 
§ 49), providing that the seller shall 
not be liable for breach if, after ac- 


ceptance of the goods, the buyer fails 
to give notice of the breach within a 
reasonable time, the buyer of kiln 
dried rotary cut gum veneer which 
accepted the material on delivery 
without giving the seller notice 
of defect in quality could not, when 
sued by the seller for the price, 
recover on its counterclaim for dam- 
ages for defect in quality. Chess, 
etc., Co. v. La Crosse Box Co., 173 Wis. 
382, 181 NW 313. 


52. Bellefleur v. U. S. Finishing 
Co.,\111 Conn, 558) 150 A Til; Tsaaes 
v. Macdonald, 214 Mass. 487, 102 NE 
81; Springfield Engine Stop Co. v. 
Sharp, 184 Mass. 266, 68 NE 224. 


53. Del.— James Bradford Co. v. 
are Leather Co., 11 Del. Ch. 76, 97 


D. C.—Rondinella vy. Southern R. 
Cot; 33 Appr 65. 


Mass.—Cleary v. Barlow, 252 Mass. 
101, 147 NE 348. 


N. Y.—Brown, etc., Co. v. Potolski, 
221 App. Div. 299, 223 NYS 71; Cran- 
dall v. Haskins, 10 NYSt 107. 


Tex—Hall v. Merriwether, 19 Tex. 
224, 


W. Va.—George De Witt Shoe Co. 
v. Adkins, 83 W. Va. 267, 98 SE 209. 


Wis.—Boothby v. Scales, 27 Wis. 
626. 

[a] Option to reject seasonably 
exercised.—(1) Where a cotton gin 
was taken on trial, in the spring of 
the year, with an agreement to pur- 
chase, if it answered its purpose, and 
notice was sent, in October follow- 
ing, that it would not perform, and 
that he would not keep it, the buyer 
made his election seasonably. Hal} 
v. Merriwether, 19 Tex. 224. (2) 
Where machinery was sold on trial, 
and the seller fixed no limit to the 
time within which the trial should 
be made, the buyer’s continued use 
of the machinery for nearly two 
years could not be considered as an 


acceptance. James Bradford Co. v. 
United Leather Co., 11 Del, Ch. 76, 
97 A 620. 


Failure to object within reasonable 
time as constituting acceptance see 
supra § 421. 


54. Rondinella v. Southern R. Co., 
33°. ADD: Goce Os icleary avo bar 
low, 252 Mass. 101, 147 NE 348; Cran- 
dall v. Haskins, 10 NYSt 107; Booth- 
by v. Seales, 27 Wis. 626. 


55. Rondinella v. Southern Ry. 
Co.,(33 sADp. (DC. (655) Brown, etc. 
Co. v. Potolski, 221 App. Div. 299, 223 
INS) ial 


that 


56. Refusal to specify place as 
ged of return see supra § 422 note 


57. Backus Mfg. Co. vy. Feldman, 
9 Misc. 387,.30 NYS 189. 


58. Bonney v. Blaisdell, 
EU OAL OL, 


59. Fisk v. Tank, 12 Wis. 276, 78 
AmD 737. 


60. Plano Mfg. Co. v. Kesler, 15 
Ind. A. 110, 43 NE 925; Port Huron 
Bngine, ete... Coe v, Ball ws0COki ey tis 
118 P 393. 


[a] MTllustration.—Where the sell- 
er of a harvester, on its failure to do 
good work, agreed to repair it so 
it could do good work at the 
next harvest, the agreement provid- 
ing that the purchaser should give 
notice two days before he wished to 
start the machine, and actually made 
certain repairs several weeks before 
harvest and informed the purchaser 
that the machine was all right, after 
such assurance no necessity existed 
for the purchaser to give the notice 
provided for in the agreement. 
Plano Mfg. Co. v. Kesler, 15 Ind, A. 
110, 43 NH 925. 


61. Blue Ridge Knitting Co. v. 
Paulson, 266 Fed. 63; Vulean Iron 
Works Co. v. Roquemore, 175 Fed. 11, 
ay Se pees v. Butrick, 68 Iowa 

: ;: inney v. Hall, 1 Hill 
QNES YA) 895 ; 


[a] Contract construed.—A  pro- 
vision of a sale contract, whereby 
the seller of a moving picture screen 
agreed to replace the screen without 
liability to the buyer, if at the end 
of seven days the screen was not sat- 
isfactory, construed to obligate the 
seller to replace the screen after the 
seven-day period, because of latent 
defects not discoverable during such 
period. East End Amusement Co. v. 
Atmospheric Screen Co., 171 NYS 283. 


62. Price v. Marthen, 124 Mich. 
690, 88 NW 1021. as 


63. Waiver or estoppel as to: 
Breach of warranty see infra § 773. 


105 Me. 


Delay in rejection or return of goods: 


sue trial or approval see supra 
Fraud in inspection of goods see su- 
pra § 413. 

Mode of inspection see supra § 412. 
Notice of rejection of goods sold on 
trial or approval see supra § 423, 
Right to return goods sold on trial 

or approval see supra § 422. 
Trial or test of goods sold on trial 

or approval see supra § 421. 

64. Ala.—Vinegar Bend lWLumber 
Co. v. Soule Steam Feed Works, 182 
Ala. 146, 62.S 279. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 426] 


in the contract is a waiver of the defects,®® unless 
So the buyer is pre- 
cluded from asserting defects where he had knowl- 
edge or notice thereof at the time of the sale,®* or 
where he selected the article himself,*’ or directed 
Where the buyer is 
entitled to a reasonable time for testing the article 
sold, a receipt given by him, reciting proper per- 
formance by the seller, is not conclusive against the 
buyer, where it was given before he discovered, or 
had an opportunity to discover, the defects.*° 
‘Whether the buyer has waived his right to reject for 
defective quality is ordinarily a question for the 


the seller waives the delay.®® 


how it should be constructed.®® 


Cal.—J. B. Colt Co. v. Freitas, 76 
Cal. A. 278, 244 P 916. 

Fla.—Nelson v. Hall, 
74 S 877. 

La.—Jones yv. American Creosote 
Works, 129 La. 596, 56 S 544; Missis- 
sippi-Louisiana Syrup Co. v. Russell 
Sugar Co., 11 La. A. 520, 124 S 315. 


Md.—Dolby v. Laramore, 121 Md. 
618, 89 A 442. 

Tenn.—Ragsdale v. Dyer, 150 Tenn. 
496, 266 SW 91. : 

Tex.—J. B. Colt Co. v. Ellis, (Civ. 
A.) 293 SW 629. 


73 Fla. 810, 


Utah.—Advance-Rumely Thresher 
Co. v: Stohl, 2838 P 731. 
Va.—Wright v. Shackleford, 152 


Va. 635, 148 SE 807. 


[a] Acts or omissions constitut- 
ing waiver or estoppel.—(1) A buyer 
of lumber could not recover for loss, 
where the lumber was. defective, but 
he did not file a claim in accordance 
with the contract. Louisiana Red 
Cypress Co. v. Kennedy, 10 La. A. 
177, 120 S 708. (2) Where the buy- 
er of railroad’ ties, knowing that the 
seller is buying and paying for ties 
for delivery, receives and inspects 
those delivered and makes a written 
report to the seller, showing their 
acceptance, and thereby induces the 
seller to believe that like ties will be 
accepted, under a written contract, 
and they are shipped by the seller 
under that belief, the buyer is es- 
topped from denying that the ties 
conform to the contract. Richard- 
son v. Herbert, (Tex. Civ. A.) 1385 
SW 628. 

[b] Promise to pay price.—Where 
a purchaser, notwithstanding his 
full, actual knowledge of defects in 
articles sold to him, deliberately 
promises in writing to pay therefor, 
he cannot thereafter set up a plea of 
failure of consideration based upon 
such defects. Shores-Mueller Co. v. 
Bell, 21 Ga. A. 194; 94 SE 83. 


[c] Acts or omissions not consti- 
tuting waiver or estoppel.—(1) J. B. 
Colt Co. v. Freitas, 76 Cal. A. 278, 244 
P 916. (2) A letter of a buyer stat- 
ing that a refrigeration machine was 
satisfactory, written immediately 
after installment, but before the buy- 
er had an opportunity to learn wheth- 
er the desired refrigeration could be 
accomplished, did not estop him from 
canceling the sale because of de- 
fects. Way v. Siddall, (Tex. Civ. A.) 
299 SW 313. 


65. Abercrombie v. Georgia Dis- 
tributing Co., 39 Ga. A. 654, 148 SH 
296; J. I. Case Threshing Mach. Co. 
v. Dyches, 108 S. C. 411, 94 SE 1051; 
Gruendler Patent Crusher, etc., Co. 
+y. Preston Grain, etc., Co., 124 Wash. 
479.0 215" Ps-60 

Notice of rejection for defects: 
Generally see supra § 416 
On sale on trial or approval see su- 
‘pra § 423. 

Time for notice: 

Generally see supra § 416. 
On sale on trial or approval see su- 

pra § 424, 
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66. Western Silo Co. v. Carter, 98 
Kan. 279, 158 RP 71. 


[a] Acts waiving delay.—Where 
the buyer of a silo agreed that if any 
parts were found defective he would 
at once notify the seller in writing 
but did not give.notice until four 
months after delivery, the seller, by 
entering into negotiations to remedy 
defects, waived delay in __ notice. 
Western Silo Co. v. Carter, 98 Kan. 
PATS ea Us Seojianl Sr £2 


Pe Ind.—Quwack v. Cruse, Wils. 

La.—Bell v. Lacy, 16 La. Ann. 51; 
Edwards vy. Glasson, 12 La. Ann. 586; 
Phipps v. Berger, 12 La. Ann. 111; 
Hough vy. Vickers, 6 La. Ann. 724; 


Jourdan v. Virgil, 5 La. Ann. 40; 

Clarke v. Lockhart, 10 Rob. 5; Le- 

mos v. Daubert, 8 Rob. 225. 
Mo.—Dooly v. Jinnings, 6 Mo. 61. 


ys C.—Brittain v. Israel, 10 N. C. 


Wis.—Prince v. Overholser, 75 Wis. 
646, 44 NW 775. 


[a] Extent of buyer’s knowledge. 
—(1) The vendee’s knowledge that 
the slave was diseased will not de- 
feat his redhibitory action. It must 
be shown that he knew the disease 
was incurable, or assumed all risks. 
Hepp v. Parker, 8 Mart. N. S. (La.) 
473. (2) A reference in the sale to 
the act by which the vendor himself 
acquired a slave, and which stated 
that the slave was a runaway, will 
not bring home to the vendee a 
knowledge of the defect. Winn v. 
Twogood, 9 La. 422. 


[b] Knowledge to be clearly 
shown.—The knowledge of the ex- 
istence of a disease in a Slave, by the 
buyer, which would deprive him of his 
action to rescind the sale for a red- 
hibitory vice, must be clearly estab- 
lished. It will not: be sufficient to 
prove merely that there was some 
conversation about the health of the 
slave, although the vendee may have 
said “he knew all about the slave.” 
Girod v. Belknap, 12 La. Ann. 791. 


Knowledge of defects as affecting 
existence of implied warranty see in- 
frases. 

68. McKinnon Mfg. Co. v. Alpena 
Fish Co., 102 Mich. 221, 60 NW 472. 


69. Archdale v. Moore, 19 Ill. 565; 
Davidson v. Clark, 36, Ill. A. 313; 
Schuchman v. Winterbottom, 58 N. 
Y. Super. 105, 9 NYS 7383 [aff 130 N. 
Y. 699, 30 NE 63]; Provenzano vy. 
Mayers Mie. (Co. 9 Daly. (Ne Ye): 19h; 
McInnes v. Rittenhouse, (Pa.) 16 A 
818; Chester Steel Castings Co. v. 
Brownscombe, 7 Kulp (Pa.) 136. 


70. Fairbanks v. Hooper, 147 Ky. 
154, 148 SW 1025. f 

71. U. S.—Windsor Print Works 
v. C. F. Hathaway Co., 289 Fed. 1. 

Ill.—Henkins v. Miller, 45 Ill. A. 
34. 

7114. Henkins v. Miller, 45 Ill. A. 
34. ; 


Iowa.—McMillan vy. Jaeger Mfg. 


[55 0.J.] 439 


jury,”! but where the facts are shown without dis- 
pute, the question whether such facts constitute a 
waiver is for the court.7!% 


Objections based on other grounds.7? 
buyer refuses to accept the goods on other grounds 
he cannot afterward object on the ground that they 
are defective,’® although there is contrary author- 
But however this may be, the buyer does not, 
by stating other grounds of objection, waive defects 
of which he has no knowledge;7° nor, it has been 
held, does his objection on other grounds waive de- 
fects in quality where the seller is not thereby mis- 
led to his prejudice.*® 


Where the 


Co., 177 Iowa 599, 159 NW 208. 
Mich.—Walter N. Kelley Co. v. 
Andrews, 225 Mich. 403, 196 NW 407. 
N. Y.—Krug v. Elias, 217 App. Div. 
783, 217 NYS 594. 
Or.—Eaton v. Blackburn, 
300, 96 P 870, 97 P 539. 


Pa.—Emerson Shoe Co. v. Gruskin, 
86 Pa. Super. 296. 


S. C.—Williamson Heater Co. v. 
Paxville School Dist. No. 19, 102 S. 
C. 295, 87 SE 69. 


72. Waiver of defects in perform- 
ance generally see supra § 299. 


73. 'U. S.—Garcia, ete., Co. v. 
Washington Dehydrated Food Co., 
294 Fed. 765. 


Mich.—Harvard Co. v. Himmelein, 
226 Mich. 691, 198 NW 207. 


Miss.—Schulze Baking Co. v. Good- 
Son; 1LINS: She 


N. Y.—Smith v. Pettee, 70 N. Y. 
13; De Hoff v. Aspegren, 96 Misc. 
681, 161 NYS 53. But see Interna- 
tional Cheese Co. vy. Garra, 107 Misc. 
344, 176 NYS 523 (where the court 
states the rule to be that, where the 
buyer formally specifies certain de- 
fects in quality as ground for rejec- 
tion, other objections are waived; 
but that the rule does not apply 
where the objections made are not 
as to the quality of the goods, and 
that a buyer does not waive objec- 
tions to quality by attempting to 
cancel the contract on the ground 
that the seller failed to make prompt 
shipment). 


Wis.—Meincke v. Falk, 61 Wis. 6238, 
21 NW 785, 50 AmR 157. 


[a] MTllustrations.—(1) Whére a 
buyer did not, at the time of deliy- 
ery of part of ah order for goods, 
claim they were of inferior quality, 
but assigned, as a reason for not 
taking the balance, that his custom- 
ers were canceling their orders be- 
cause of losses on sugar, in an ac- 
tion for his refusal to accept the bal- 
ance he cannot first urge inferiority 
of quality in goods received, his as- 
signment of one reason being a 
waiver of all others. Harvard Co. v. 
Himmelein, 226 Mich. 691, 198 NW 
207. (2) Where a buyer refused to 
accept delivery solely on the ground 
that delivery ‘had been unreasonably 
delayed, he waived all other objec- 
tions, and could not thereafter object 
to defects in quality. Carson Petro- 
leum Co. v. Balboa Trading Co., 120 
Mise, 389, 198 NYS 556. Contra In- 
ternational Cheese Co. v. Garra, 107 
Misc. 344, 176 NYS 528. 


74. Woldert Grocery Co. v. Pill- 
man, 191 Mo. A. 15, 176 SW 457; Bry- 
ant v. Thesing, 46 Nebr. 244, 64 NW 


52° -Or; 


75. Fowler v. Cobb, (Mo. A.) 232 
SW 1084. 
76. Fowler v. Cobb, supra; Jar- 


della v. Welin Davit, etc., Corp., 219 
App. Div. 353, 220 NYS 115; List, 
etc., Co. v. Chase, 80 Oh. St. 42, 88 
NE 120, 17 AnnCas 61. 
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Effect of waiver. 


to accept the inferior crop.*7 


The seller of a crop to be raised 
cannot excuse his failure to deliver any of the crop 
raised on the ground that it is of a quality inferior 
to that contracted for, where the buyer is willing ' 
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as Waiver in General—aa. General Rule. 
eral rule is that, in the absence of fraud or breach 
of warranty, the buyer’s acceptance of the goods 
without protest constitutes a waiver or estoppel as 


[§§ 426-427 


The gen- 


to defects in quality,‘® where there has been an in- 


[§ 427] (2) Acceptance of Goods?*—(a) Effect 


77. Wolf v. Hough 
A Bene Ot, 


Excuses for default by seller gen- 
erally see infra §§ 443-469. 


78. Cross references: 
Acceptance as waiver of: 
Breach of warranty see infra § 774. 
Failure of goods to comply with 
contract as to identity or size 
see supra § 392. 
Right to reject goods sold on ap- 
proval see supra § 421. 
Obligation to accept, acts constitut- 
ing acceptance, and effect thereof 
generally see infra §§ 480-500. 


79. U. S.—Miami Cycle, etc., Co. 
v. National Carbon Co., 268 Fed. 46; 
Thomas China Co. v. C. W. Raymond 
Co fo) Meds) 25,067 CCA 625) (Gar- 
land v. Bowling, 10 F. Cas. No. 5,242, 
Hempst. 710. 


Ala.—Vinegar Bend Lumber Co. v. 
Soule Steam Feed Works, 182 Ala. 
146, 62 S 279; Hooper v. Herring, 14 
Ala. A. 455, 70 S 308. 


Ark.—Crockett v. McClure Co., 136 
Ark. 128, 206 SW 143. 

Cal.—Browning v..McNear, 145 Cal. 
2i2, (8-P, 722; Bishop vw Descalzi, 46 
Cal. A. 228, 189 P 122; Imperial Gas 
Engine Co. v. Auteri, 40 Cal. A, 419, 
180 P 946; Nelligan v. Knutsen, 38 
Cala i do Pars tome 443° 


Colo.—Brown v. Schoonover, 82 
Colo, sol, 260) P 101. 

_Del.—Harper vy. Baird, 19 Del. 110, 
50) Av 326. 

Ga.—Houser v. Gurr, 88 Ga. 433, 
14 SE 594; Frank, ete, Neckwear 
re v. White, 32 Ga. A. 618, 124 SE 
116. 

Ind.—O’Brien v. Higly, 162 Ind. 
316, 70 NE 242; Barkalow v. Pfeif- 
fer, 38 Ind. 214; Ricketts v. Hays, 13 
Ind. 181; Fellows v. Stevens, 1 
Blackf. 508. 

Iowa.—Keniston v. Todd, 139 Iowa 
287, 117 NW 674; Schopp v. Taft, 106 
Towa 612, 76 NW 843; Aultman- Tay- 
lor Mach. Co. Via Ridenour, 96 Iowa 
638, 65 NW 980; Berthold v. Seevers 
Mfg. Co., 89 Towa 506, 56 NW 669; 
Mackey v. Swartz, 60 Iowa 710, 15 
NW 576; Fear v. ‘Jones, 6 Iowa 169. 


Ky.—Southern Billiard, etc., Co. v. 
Shepherd, 232 Ky. 489, 23 SW (2d) 
914; Powers v. J. E. Brogdon Sheet 
Metal Works, 231 Ky. 103, 21 SW 
(2d) 181; Kerr v. Smith, 5 B. Mon. 
552; Dana v. Boyd, 2. J. J.: Marsh. 
587; Allison v. Noble, 1 Litt. 279, 12 
AmD 230. 


am, 62 Or. 264, 


lan Cazelarwuv. Walkers 1% ar 
hanes coo: Holland. vy. ‘Poole, (6 Ba: 
Ann. 426. 


Me.—Maxwell v. Brown, 39 Me. 98, 
63 AmD 605; Goodhue y. Butman, 8 
Me. 116. 

Md.—Mulliken vy. Boyce, 1 Gill 60. 

Mass.—Chase’s Patent Elevator 
Co. v. Boston Tow-Boat Co., 155 
Mass. 211, 29 NE 470; Eastern R. 
Co. v. Benedict, 15 Gray 289. 


Mich.—Symons vy. Greenwood, etc., 
Co., 218 Mich. 621, 188 NW 366; Penn- 
sylvania Rubber Co. v. Detroit Ship- 
building Co., 186 Mich. 305, 152 NW 
1071; Talbot Paving Co. v. Gorman, 
103 Mich. 403, 61 NW 655, 27 LRA 


96; Comstock v. Sanger, 51 Mich. 
497, 16 NW 872. : 
Minn.—Breen Stone Co. v. W. 


T. Bushnell Co., 117 Minn. 283, a6 
NW 9938; Singer v. Brockamp, 33 


Minn. 501, 24 NW 189; Lee v. Bangs, 


43 Minn. 23, 44 NW 671. 


Miss.—American Steel Hoop Co. v. 
Searles, 93 Miss. ft, 46 S 411. 


Mo.—Black River Lumber Co. vy. 
Warner, 93 Mo. 374, 6 SW 210; Graff 
v. Foster, 67 Mo. 512; Stevens v. Mc- 
Kay, 40 Mo. 224; Murray v. Farthing, 
6 Mo. 251; General Electric Co. v. 
Interstate Electric Co., 201 Mo. A. 
22, 209 SW 562; Nugent v. Armour 
Packing Con (A.) 81 SW 506; Tufts 
VE Morris, 87 Mo. A. 98. 


Mont.—St. Paul Mach. Mfg. Co. v. 
Bruce, 54 Mont. 549, 172 P 330. 


Nebr.—Cohen v. Hawkins, 74 Nebr. 
249, 104 NW 179. 


N. J.—Potter Printing Press Co. v. 
Newark Daily Adv. Pub. Co., 82 N. J. 
L. 671, 88 A 969; Fitch v. Archibald, 
29 N. J. L. 160; Trotter v. Heekscher, 
42 N. J. Hq. 251, 7 A 353. 


N. Y.—Oregon Impr. Co. v. Roach, 
117 N. Y. 527, 23 NH 168; Dutchess 
COVE Harding, 49.) NEO Ye "321; Ideal 
Wrench Co. v. Garvin Mach. Co., 92 
App. Div. 187, 87 NYS 41; Hecla tron 
Works v. Milliken, 48 App. Divmd (4, 
62 NYS 959; Durbrow, etc., Mfg.-Co. 
v. Cuming, 35 App. Div. 376, 54 NYS 
818; Richardson v. Levi, 69 Hun 432, 
22 NYS. -352; Fitch, v. Carpenter, 43 
Barb. 40; Marcus v. Thornton, 44 N. 
Y. Super. 411; U.S. Trust Co. v. Har- 
ris, Lb) ING YL poupery W557 Wiarren sav. 
Van Pelt, 4 E. D. Smith 202; Ely v. 
O’Leary, 2 E. D. Smith 355; Lieber- 
man v. Beck, 179 NYS 472; Wilmerd- 
ing \ve istrouse,” 11 27 NYS e1091s = A. 
Herrmann Lumber Co. v. Heidelberg, 
46 Misc. 465, 92 NYS 256; Weil v. 
Unique Electric Device Co., 39 Misc. 
527, 80 NYS 484; National Keg, etc., 
Co. v. Baker, 21 Misc. 35, 46 NYS 
885; Logan v. Berkshire Apartment 
House, 3 Misc. 296, 22 NYS 776 [aff 
1, Misc. 18, 20, NYS 369]; Smith ‘v. 
Servis, 11 NYS 301; Wallace v. Blake, 
2 NYS 403 [aff 15 Daly 158, 3 NYS 
934]; Sprague v. Blake, 20 Wend. 61. 


Oh.—Bowman Lumber Co. v. An- 
derson, 70 Oh. St. 16,..70 NE 503; 
Rhodes v. Powers Coal Co., 4 Oh. Dec. 
(Reprint) 185, 1 ClevLRep 99. 


Or.—Naftzger v. Henneman, 94 Or. 
109; L85eP 23:3: 


Pa.—Louis Werner Saw-Mill Co. vy. 
Ferree, 201 Pa. 405, 50 A 924; Sharps- 
ville Furnace Co. v. Allegheny Besse- 
mer, Steel’ 'Co,, 184% Pa, 55; 39) MA: 20; 
Noble v. Erwin, 50 Pa. Super. 72; 
Krauskopf v. Pennypack Yarn Finish- 
ing Co., 26 Pa. Super. 506; Baltimore 
Brick Co. v. Coyle, 18 Pa. Super. 186; 
Morse v. Arnfield, 15 Pa. Super. 140. 


S. C.—Lorick v. Leysath, 126 S. C. 
258, 119 SE 840; Southern Coal Co. v. 
Rice, 122 S. C. 484, 115 SE 815; Mas- 
sillon Sign, ete., Co. v. Buffalo Lick 
Springs Co., 81 S. C. 114, 61 SE 1098; 
Woods v. Cramer, 34 S. C. 508, 13 SE 
660. 

S. D.—Wright v. Dubbelde, 42 S, D. 
12, 172 NW 500. 


Tenn.—Attleboro Mfg. Co. v. Cal- 
houn, 1 Tenn. Ch. A. 42. 


Tex.—Seay v. Diller, 16 SW 642; 
Deadrick v. Rice, 26 'Tex. 567; Little- 
field v. Clayton, (Civ. A.) 194 SW 194 
[reversed (Commn. A.) 244 SW 509]; 
Southern Gas, etc. Engine Co. v. 
Adams, (Civ. A.) 169 SW 1143; Con- 
tinental Lumber, etc., Co. v. Miller, 
(Civ. A.) 145 SW 735; Florida Ath- 
letic Club v. Hope Lumber Co.,° 18 


Tex. Civ. A. 161, 44 SW 10; Streeper 
v. Frieberg, 3 Tex. A. Civ. Cas. § 240. 


Vt.—HEsty v. Read, 29 Vt. 278; Cram 
v. Watson, 28 Vt. ; Cole v. Cham- 
plain Transp. Ole VAS WA Te, 


Wash.—Van Dusen Harrington Co. 
v. Jahn, 127 Wash. 426, 221 P 301; 
Ellis- Mylroie Lumber Co. v. Wilson, 
125 Wash. 99, 215 P 348; Childs Lum- 
ber, ete., Co. v. Page, 38 Wash. 128, 
ay B 878; Williams v. Miller, 1 Wash. 


Wis.—McCormick Lumber Co. v. 
Winans, 126 Wis. 649, 105 NW 945; 
J. Thompson*Mfg. Co. vy. Gunderson, 
106 Wis. 449, 82 NW 299, 49 LRA 859; 
Milwaukee Boiler Co. v. Duncan, 87 
Wis. 120, 58 NW 232, 41 AmSR 33; 
Prince v. Overholser, 75 Wis. 646, 44 
NW 1775; Locke v. Williamson, 40 
Wis.” Site 


Eng.—Harnor v. Groves, 15 C. B. 
667, 80 ECL 667, 139 Reprint 587. 


Ont.—Bertram v. Massey Mfg. Co., 
15 Ont. 516; Leggatt v. Clarry, 13 
Ont +£05. 


[a] Acceptance after repairs.— 
Where the seller of a machine which 
turned out to be ‘defective took it 
back to repair it, and, after repairing 
it, returned it to the purchaser, who 
gave no subsequent notice to the sell- 
er of any defect, the seller might re- 
cover of the purchaser so much as 
the machine was reasonably worth. 
Frankenfield v. Freyman, 13 Pa. 56. 


[b] Acceptance at reduced price.— 
Where the purchaser of a machine, 
after objecting that it is not of the 
standard required by his contract of 
purchase, agrees to retain it at a re- 
duced price, he cannot afterward ob- 
ject to its quality. James y. Bocage, 
45 Ark. 284. 

[c] Acceptance by agent.—Where 
a buyer selects an employee to receive 
the materials bought, and the em- 
ployee accepts some which are not 
of the character bargained for, the 
buyer is bound by his acceptance, al- 
though the employee had no knowl- 
edge of the terms of the contract. 
Gorham v. Dallas, ete., R. Co., (Tex. 
Civ. A.) 106 SW 930. 

{d] Price varying with quality.— 
Where a contract for sale of logs 
provides that the purchaser shall pay 
at one rate for good, sound, merchant- 
able logs, and at another rate for in- 
ferior logs, a mere acceptance of: the 
logs cannot be held to be an accept- 
ance of the entire lot as being good, 
sound, and merchantable; and this, 
although the logs may have been so 
marked by a scaler whose only busi- 
ness it was to seale the number of 
feet in the logs. Barly v. Chippewa. 
Logging Co., 68 Wis. 112, 31 NW 714. 


fe] Question for jury.—Whether 
there was such an acceptance as 
waived defects in quality is for the 
jury. Terry v. American Fruit Grow- 
ers, 33 Del. 497, 139 A 259; Hale Mfg. 
Co. v. American Saw Co., 43 Mich. 
250, 5 NW 300; McClure v. Kreutezig- 
er, 6 Ont. 480. 


{[f] Evidence held insufficient to 
show acceptance. Ray Motor Co. v.. 
Stanyan, 123 Me. 346, 122 A 874, 


[ge] 
der Personal Prop. L. (L. [1911] § 
125), as added by Uniform Sales Act 
(Lz [1911] eo § 44); relating *to 
delivery and acceptance of wrong 
quality, or of goods contracted for 
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: For later cases, developments and changes in the law see Annotations, same title and section number, 


Uniform Sales Act.—(1) Un- 
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spection or a reasonable opportunity to inspect the | goods,8° and the defects are patent or discovera- 


mixed with goods of a different de- 
scription, it has been held that ac- 
ceptance of goods defective in quality 
waives the defects. Bloom v. Walk- 
er, 175 NYS 150. (2) It has also been 
held that under such statute, a buyer 
accepting a different color assortment 
than that called for by the contract 
is liable therefor. Klein-Messner Co. 
v. Fair Waist, etc., Co., 217 App. Div. 
647, 216 NYS 174. 


#0. U. S.—Leonard v. Davis, 1 
Black 476, 17 L. ed. 222; Lewiston 
Milling Co. v. Cardiff, 266 Fed. 753 
{certiorari den 254 U. S. 646, 41 SCt 
15, 65 L. ed. 455]; Ackerman v. Santa 
Rosa-Vallejo Tanning Co., 257 Fed. 
369, 168 CCA 409; American Trading 
Co. v. North Alaska Salmon Co., 248 
Fed. 665, 160 CCA 565 [certiorari den 
247 U. S. 518, 38 SCt 581, 62 L. ed. 
1245]; Oakland Sugar Mill Co. v. 
ved We NVOlE Con o 148 “shed. 42492 
Hansen vy. Baltimore Packing, etce., 
Co., 86 Fed. 832; Carleton v. Jenks, 
80 Fed. 937, 26 CCA 265; Reynolds Vv. 
Palmer, 21 Fed. 433; Calhoun *v. Ve- 
chio, 4 ¥. Cas. No. 2,310, 3 Wash. 165. 


Ala.—J. F. Donahoo Co. v. Reliance 
Equipment Co, 200 CAlas “422.78 XS 
800; Moore v. "Barber Asphalt Pav. 
Co., 118 Ala. 563, 23 S 798; Watson 
Vv. Kirby, 112 Ala. 436, 20S 624; Hud- 
son v. Germain Fruit Co., 95 Ala. 621, 
10S 920. 

Ariz.—Sullivan v. Gird, 22 Ariz. 332, 
OT AP B53 


Ark.—Collier Commn. Co. v. Wright, 
165 Ark. 338, 264 SW 942; Courtesy 
Flour Co. v. Westbrook, 146 Ark. 17, 
225 SW 3; J. I. Case Threshing Mach. 
Co. v. Bailey, 89 Ark. 108, 115 SW 949; 
Dillard v. Moore, 7 Ark. 166. 


Cal.—Crocker-Huffman Land, etc., 
€o.v. Goss, 203 Cal. 238, 263. P 802: 
Benes v. Consumers’ Lumber Co., 31 


Conn.—Williamsburgh Stopper Co. 
v. Bickart, 104 Conn. 674, 134 A 233. 


Del.—Armstrong v. Columbia Wag- 
on Co., 22 Del. 274, 66 A 366; Harper 
v. Baird, 19 Del. 110, 50 A 326; Lamb- 
den v. Hill, 11 Del. 29. 


Ga.—American Car Co. vy. Atlantic 
SE. R-. Col, 100° Gai} 254, 9728 [SE 405 
order v. Carter,-97 Ga. 273, 23 SE 


Ill.— Chicago Packing, 
Tilton, 87 I}. 547; 
Ill. 419; Wilber v. Giuseppe, 205 IIl. 
A. 472; M. Hommel Wine Co. vy. Net- 
ter, 197 Ill. A. 382; Walker v. Bar- 
nett, 174 Ill. A. 472; Lahiv v. Fleish- 
man, 165 Ill. A. 312;,R. D. Nuttall 
O0./-V;, -Armac =Motor 'Co.y W633 “Til, SAs 
407; U. S. Aluminum Co. v. Armac 
Motor Co., 163 Ill. A. 194; McLeod v. 
Andrews; etc.,- Co.,, L161 A. 646; 
Barker v. Turnbull, 51 Ill. A. 226. 


Ind.—O’Brien v. Higley, 162 Ind. 
316, 70 NE 242; Pattison v. Jenkins, 
33 Ind. 87; Gandy v. Seymour Slack 
Stave Co., 50 Ind. A. 72, 90 NE 915. 


Iowa.—Rice v. Friend Bros. Co., 
146 NW, 748, 179 Iowa 35, 161 NW 
310. 


Kan.—Eppler v. Roberts, 
‘676, 189 P 384. 


Ky.—Morgan-Abbott-Barker Co. v. 
Southwest Cracker Co., 225 Ky. 418, 
Sas We Coa) 119 towaeGas,, eve, Co, 
v. Wallins Creek Coal Co., 222 Ky. 
635, 1 SW (2d) 1056; Scanlon-Thomp- 
son Coal Co. v. Gambill, 221 Ky. 819, 
299 SW 978; Hamersley Mfg. Co. v. 
Lobaco Co., 213 Ky. 159, 280 SW 945; 
Brown v. Price, 207 Ky. 8, 268 SW 
590; Louisville Point Lumber Conwy. 
Thompson, 202 Ky. 268, 259 SW 345; 
Lykens v. Bowling, 188 TS Viewe eonis 221 
Sw 519; O. L. Gregory Vinegar Co. 
Views Weller Co., 116 SW 247; Din- 
-widdie v. Nash, 36 SW 517, 27 KyL 
$68; Albin Co. v. Kentucky Table Co., 


ete., Co. v. 
Smith v. Gray, 56 


91 Kan. 


67 SW 18, 23 KyL 2261; Jones v. Mc- 
Ewan, 91 Ky. 373, 16 SW 81, 12 KyL 
966, 12 LRA 399; O’Bannon v. Relf, 
7 Dana 320. 


GlassiiOons 68a 66s el 27 cisie oo, 
Frank v. Hollander, 35 La. Ann. 582; 
Poutz v. Theard, 23 La. Ann. 246; 
McGuire v. Kearny, 17 La. Ann. 295; 
Bloom v. Beebe, 15 La. Ann. 65; 
Southern Iron, ete., Co, v. Drew 
Gravel Co., 11 La. A. 621, 124 S 548; 
Strausman v. W olinski, 8 la, Awvb2- 


Mass.—Chase’s Patent El. Co. v. 
Boston Tow-Boat Co., 155 Mass. 211, 
29 NE 470; Giles Lith., ete., Co. v. 
Chase, 149 Mass. 459, 21 NE 765, 14 
AmSR 439, 4 LRA 480. 


Mich.—Allegrezza v. Scalcucci, 247 
Mich. 94, 225 NW 495; Buick Motor 
Co. v.-Reid Mfg. Co., 150 Mich. 118, 
118 NW 591; Williams v. Robb, 104 
Mich. 242,62 NW. 352: 


Minn.—Potter v. Holmes, 87 Minn. 
477, 92 NW 411; Thompson v. Libby, 
35 Minn. 443, 29 NW 150; Brackett v. 
Edgerton, 14 Minn. 174, 100 AmD 211. 


Miss.—Watkins v. Guthrie, 38 S 
70. 


Mo.—State v. Becker, 1 SW (2d) 
103 [quashing sub nom. (A.) Univer- 
sal Paper Products Co. v. R. E. Fun- 
sten Co., 285 SW 516; op conformed 
to 6 SW (2d) 1020]; Black River 
Lumber Co. v. Warner, 93 Mo. 374, 6 
SW 210; Crawford v. Elliott, 78 Mo. 
497. 


N. M.—Cadwell v. Higginbotham, 20 
N. M. 482, 151 122 a lesy 


INFANG Coe ht0 NY Ye 162, 
63 -NH) 57; Holrbank Canning Co. v. 
Metzger, 118 N. Y. 260, 23 NE 372, 16 
AmSR 753; Pierson v. Crooks, 115 N. 
Y. 539, 22 NE 349, 12 \AmSR °834; 
Studer v. Bleistein, 115 N. Y. 316, 22 
NE 243, 5 LRA 702; Coplay Iron Co. 
v. Pope, 108 N. Y. 232, 15 NE 335, 28 
NYWklyDig 287; Norton v. Dreyfuss, 


106 N. Y. 90, 12 NE 428, 26 NYWkly 
Dig 518; Gaylord Mfg. Co. vy. Allen, 
douN. Yo O15 Dutehess: Cov. Hard- 


ing, 49 N. Y. 321; McCormick'v. Sar- 
son, 45 N. Y. 265, 6 AmR 80; Reed v. 
Randall, 29 N. Y. 358, 86 AmD 305; 
Hargous v. Stone, 5 N. Y. 73; Patch 
v. Smith, 105 App. Div. 208, 94 NYS 
692; Richardson v. Levi, 69 Hun 432, 
22 NYS 352; Studer v. Bleistein, 48 
Punt ogee EN SL 90m ariel 1 Se IN ys 
316, 22 NE 248, 5 LRA 702]; New 
York State Monitor Milk Pan Co. v. 
Remington, 41 Hun 218 [aff 109 N. Y. 
143, 16 NE 48]; Fox v. Everson, 27 
Hun 355; Neaffie v. Hart, 4 Lans. 4; 
Mason v. Smith, 5 Silv. Sup. 346, 8 
NYS 301 [aff 130 N. Y. 474,°29 NE 
749]; Shaw v. Lighthouse, 4 Silv. 
Sup. 134, 7 NYS 271; Gentilli v. Star- 
ace, 59 N. Y. Super. 449, 14 NYS 764 
{aff 133 N. Y. 140, 30 NH 660]; Nor- 
ton v. Dreyfuss, 51 N. Y. Super. 491 
[rev on other grounds 106 N. Y. 90, 


12 NE 428]; Eagle Works v. Church- 
ill, 15 N. Y. Super. 166; Bolles v. 
Valentine, 15 Daly 41, 2 NYS 710; 


Glenmore Woolen Mills v. Goldberg, 
186 NYS 580; Mareuse v. Kampel- 
macher, 167 NYS 557; Lowenberg Co. 
v. Block, 140 NYS 375; Budd v. Mc- 
Cann, 110 NYS 1051; Casselli v. Mos- 
so, 90 NYS 871; James v. Libby, 44 
Misc. 210, 88 NYS 812; Stuart v. Man- 
hattan Bath Tub Co., 34 Misc. 165, 68 
NYS 816; Wallace v. Valentine, 10 
Misc, 645,32. NYS: 121: . Duford.. v. 
Patrick, 15 NYS 285; Studer v. Blei- 
stein, 1 NYS 187; Dreyfuss v. Fos- 
ter osIN St. 278i ‘Stewart v. Gibbs, 1 
AlbLJ. 102. 

N. C.—Danville Lumber, etc., Co. v. 
Gallivan Bldg. Co., 177 N. C. 1038, 97 
SE 718; Robinson v. Huffstetler, 165 
N. C. 459, 81 SE 753; Parker v. Fen- 
wick, 138 N. C. 209, 50 SE 627. 


Okl.—Twin City Co. v. Armstrong, 


[55 C.J.] 441 
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Sherman v. Sheffield Cast Iron, etc., 
Co., 50 Okl. 109, 150 P 1062; Brown 
v. Davidson, 42 Ok1. 598, 142 P 387. 

Pa.—Field v. Descalzi, 276 Pa. 230, 
120 A 113; Taylor v. Saurman, 110 
Pa. 3, 1 A 40; Beaunit Mills v. Bur- 
stein, 92 Pa. Super. 206; Field v. 
Schuster, 26 Pa. Super. 82; Way- 
mart Water Co. v. Waymart, 4 Pa. 
Super. 211. 


S. C.—Richmond Pressed Metal 
Works v. Haley, 157 S. C. 426, 154 SH 
412; Smith Bros. Grain Co. v. Adluh 
Milling Co., 128 S. C. 434, 122 SE 868. 
Southern Coal Co. v. Rice, 122 S. C. 
484,,115 SE 815; Building Supply Co. 
v. Jones, 87 S. C. 426, 69 SE 881. 

Tenn.—I. N. Price Co. v. Hamilton 
Produce Co., 8 Tenn. Civ. A. 467. 


Tex.—Parks v. O’Connor, 70 Tex. 
377, 8 SW 104; Ranger v. Hearne, 37 
Tex. 30; Ferguson v. Johnson, (Tex. 
Civ. A.) 205 SW 512; Maud v. Cop- 
pinger; .23° Tex. ‘Civ. "Ai 128,56 Sw 
127; Hutches v. J. I. Case Threshing 
Mach. Co., (Civ. A.) 35 SW 60. 


Utah.—Wall Rice Milling Co. v. 
Continental Supply Co., 36 Utah 121, 
103 P 242, 140 AmSR 815. 


Vt.—R. C. Bowers Granite Co. v. 
Drew Daniels Granite Co., 91 Vt. 107, 
99 A 776; Badger v. Whitcomb, 66 
Vt. 125, 28 A 877. = 


Wash.—Peterson v. Denny-Renton 
Clay, ete., Co.,-89 Wash. 141, 154 P 
123; Hurley-Mason Co. v. Stebbins, 79 
Wash. 366, 140 P 381, LRA1915B 1131, 
AnnCas1916A 948; Childs Lumber, 
etc., Co. v. Page, 28 Wash. 128, 68 P 
BR 


Wis.—J. L. Owens Co. y. Whit- 
comb, 165 Wis. 92, 160 NW 161. 


B. C.—Ironside v. Vancouver Mach. 
Depot, Ltd., 20 B. C. 427. 


Ont.—Oldrieve v. C. G. Anderson 
Co., Ltd., 35 Ont. L. 396; Prozeller v. 
Wilton, 19 OntWN 77. 


Que.—Labrecque v. 
Que. Super. 135. 


gare ce v. McLean, 2 Sask. L. 


Pr. Edw. Isl.—Island Cold Storage 
Co. v. Mutch, 70 DomLR 449. 


[a] TIllustration.—W here law 
books were ordered by attorneys and 
placed on their shelves without ex- 
amination, and installments on the 
price paid for several months, it is 
no defense, in an action for the bal- 
ance, that the books were not exam- 
ined until part of the price had been 
paid, when they were found unsuited 
for use in the local courts, and that 
the seller knew that defendants de- 
sired them for that purpose. Rogers 
v. L. D. Powell Co., 14 Ga. A. 189, 80 
SE 550. 


*[b] Supervision of manufacture. 
—Manufacturer is entitled to recover 
for manufacture of articles accepted 
by party for whom they have been 
made after such party has supervised 
the manufacture of the articles, even 
though articles were not made in ac- 
cordance with the plans and draw- 


Duckett, 22 


ings. Delaware Engineering Co. v. 
eee ete.,’ Co.; ‘81 *Del.. 163; 2112" A 
alee 

[e] Temporary denial of right.— 


A merely temporary denial of the 
right to inspect does not excuse a 
failure to inspect, an opportunity be- 
ing thereafter afforded. Hudson vy. 
Germain Fruit Co., 95 Ala. 621, 10 S 
920; Naas v. Welter, 92 Minn. 404, 
100 NW 211. 


{d] Failure to inspect is not ex- 
cused (1) because the seller had made 
previous tenders of defective articles 
(Cunningham v. Clark, 50 Ga. 39), 
(2) or where it is due to the fault of 
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ble;** and the rule applies where the defects, al- 
though latent when the goods are delivered, could 
have been discovered before acceptance.*? 
is not rendered inapplicable by the fact that it was 
impracticable for the buyer, given an opportunity for 
inspection, to examine all the goods;8* if complete 
inspection was inconvenient, the buyer should have 


insisted on a warranty.®* 
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will not waive defects in quality when it is condi- 
tional, qualified, or tentative,*® or is made under pro- 
test,8* or is induced by fraud or misrepresenta- . 
tions,87 or by stress of cireumstances making such _ 
acceptance necessary ;%* although some authorities 
have held that an acceptance induced by the buyer’s 
inability to procure goods within the time desired 


by. him will not prevent acceptance from constituting 


[§ 428] bb. Qualification of Rule. An acceptance 


the buyer himself (Savercool v. Far- 
well, 17 Mich. 308). 

_Le] Partial inspection.—(1) Par- 
tial inspection and acceptance will 
bind buyer in the absence of fraud 
of the seller. I. N. Price Co. v. Ham- 
ilton Produce Co., 8 Tenn. Civ. A. 467. 
(2) Where partial failure of consider- 
ation is alleged in defense to an ac- 
tion on notes given for the price of 
property, a charge is erroneous where 
it directs a deduction for the deficien- 
cies if plaintiff prevented a full and 
Satisfactory examination, as defend- 
ant’s knowledge of facts acquired by 
partial investigation would not be 
obliterated by any hindrance to fur- 
ther inspection interposed by plain- 
iit, Merrill. iv. Dayton 72 "Lex. 2:93, 
10 SW 532. 


[f] Evidence held insufficient to: 
(1) Show admission that goods had 
been inspected. Farmers’ Warehouse 


Co. v. Pierce-Ingram-Abbott Co., 34. 


Cali Ale 74,5167) P£188. * (2) Sustain 
buyer’s plea that he could not discov- 
er defects in machinery within thirty 
days from shipment. Noble Mach. 
Co. v. R. B. Woolvin Stave Co., 39 
Ga. A. 457, 147 SE 411. 


[g] In England, under Sale of 
Goods Act 34 subd 1, a buyer is not 
deemed to have accepted goods, so as 
to preclude rejection for defects in 
quality, unless he has had a reason- 
able opportunity for inspection. 
Saunt v. Belcher, 90 L. J. K. B. 541 
(holding that buyer had a reasonable 
opportunity to inspect goods before 
they reached the place of final desti- 
nation, and hence they could not ‘be 
rejected on inspection at that place); 
Bragg v. Villanova, 40 T. L. R. 154; 
Boks v. Rayner, 37 T. L. R. 800 [aff 
387 T. L. R. 519]; Secalliaris v. Ofver- 
DELreiion Lyk ate 304s fatl 86) 7h wR. 
743]; Molling v. Dean, 18 T. L. R. 217 
(all holding that buyer had not had 
a reasonable opportunity for inspec- 
tion before goods were received at 
final destination). 

Application of doctrine 
emptor see supra § 401. 

Want of opportunity to inspect see 
infra § 428. 

81. U. S.—Johnston Mfg. Co. v. 
Wilson Thread Co,, 269 Fed. 555; 
Lestershire Lumber, ete., Co. v. W. 
M. Ritter Lumber Co., 153 Fed. 573, 
82 CCA 527. 


caveat 


Del.—Fraser v. Ross, 17 Del. 348, 
41 A 204. 
1 Ga.—Mansor v. Opelinsky, 80 Ga. 


A. 158, 117 SE 113. 


Ill—M. Hommel Wine Co. v. Net- 
ter, 197 Ill.. A. 382; Madsen v. Ho- 
gans, 189 Ill. A, 589. 


Ky.—oO. L. Gregory Vinegar Co. v. 
J. Weller Co., 116 SW 247. 


N. Y.—Staiger v. Soht, 191 N. Y. 
527, 84 NE 1120 [aff 116 App. Div. 
874, 102 NYS 342]; Taylor v. Saxe, 
134 N. Y. 67, 31 NE 258; Meagley 
Vv. Hoyt) W125 Ney W126) NB 719) 73 
Silv. A. 429; Studer vy. Bleistein, 115 
N. Y. 316, 22 NE 243, 5 LRA 702; 
Norton v. Dreyfuss, 106 N. Y. 90, 
12 NE 428, 26 NYWklyDig 518; 
Schuchman.v. Winterbottom, 58 N. Y. 
Super. 110, 9 NYS 733 [aff 130 N. 
Y. 699, 30 NE 63]; Peo. v. O’Brien, 


78 Misc. 679, 140 NYS 257; Howes 
v. Corti Bldg. Co., 76 Misc. 507, 135 
NYS 562; Lowenberg Co. v. Bloek, 
140 NYS 375; Levy v. Kornreich, 121 
NYS 346. 


Okl1.—Twin City Co. v. Armstrong, 
116 Okl. 237, 244 P 196; Sherman 
v. Sheffield Cast Iron, etc., Co., 50 
OL) LOO 7a. 0 1062. 


Pa.—Beaunit Mills v. Burstein, 92 
Pa. Super. 206. 


S. C.—Richmond Pressed Metal 
Works v. Haley, 157 S. C. 426, 154 
SE 412; Southern Coal Co. v. Rice, 
122 S. C. 484, 115 SE 815; Building 
Supply Co. v. Jones, 87 S. C. 426, 
69 SE 881; Brooke v. Laurens Mill- 
ing’.Co., 78 S, C. 200, 58 SE 806, 125 
AmSR 780; Woods v. Cramer, 34 S. 
C. 508, 13 SE 899; Vanderhorst v. 
McTaggert, 2 S. Co L. 498. 

Tex.—Parks v. O’Connor,- 70 Tex. 
377, 8 SW 104; Ferguson v. John- 
son, (Civ. A.) 205 SW 512; Gorham 
VioDallas;netcs-cR.2Co.,- (Civ ALK 106 
SW 930; Florida Athletic Club vy. 
Hope Lumber. Co., 18 Tex. Civ. A. 
161, 44 SW 10. 

Wash.—Hurley-Mason Co. v. Steb- 
bins, 79 Wash. 366, 140 P 381, LRA 
1915B 1131, AnnCas1916A 948, 


[a] Question for jury as_ to 
whether defect in grade or quality 
of materials is patent so as to be 
waived by acceptance of goods. 
Camp v. Clarkesville Fdy.,  etce., 
Works, 30 Ga. A. 298, 117 SE 660. 


Latent defects see infra § 428. 


82. Glenmore Woolen Mills v. 
Goldberg, 186 NYS 580. 
[a] Illustration.— Where buyers 


of dress goods, to be used by them 
in the manufacture of dresses, had 
ample opportunity for inspection of 
the goods after they had _ been 
sponged and before they had been 
cut up, and by proper inspection 
could at that time have discovered 
any defect in the goods, although 
such defect was latent, and could not 
have been discovered before the 
sponging, their failure to inspect aft- 
er the sponging was a waiver of any 
such defect. Glenmore Woolen Mills 
v. Goldberg, 186 NYS 580. 


83. Cudahy Packing Co: Vv. 
Narzisenfeld, 3 F. (2d) 567. 


84 Cudahy Packing Co. Vv. 
Narzisenfeld, supra. 


85. Long-Bell Lumber Co. v. 
Stump, 86 Fed. 574, 30 CCA 260; 
Tarver v. Richardson, 2 Stew. & P. 
(Ala.) 331; Camors v. Gomila, 9 Mo. 
A. 205; Kellogg v. Murphy, 54 N. 
Y. 685 mem; James v. Libby, 103 
App. Div. 256, 92 NYS 1047 [rev 44 
Mise. 214, 88 NYS 812]. 


[a] Supplemental agreement.—(1) 
Where a purchaser of sausages, 
which were to be dry enough for ex- 
port, accepted them under a supple- 
mental agreement that. the seller 
would make good any claim made for 
too much fat, Such agreement was a 
waiver of the effect of the acceptance 
as a concession that the seller had 
complied with the contract. James 
v. Libby, 103 App. Div. 256, 92 NYS 
1047 [rev 44 Misc. 210, 88 NYS 812]. 
(2) Where a purchaser of flaxseéd 
under an executory contract of sale, 


after mixing a part of it with oth- 
er seed, discovers that some of the 
seed is unmerchantable, and imme- 
diately returns the remainder in the 
same condition as received at the 
railroad station from which he re- 
ceived it, there is no acceptance un- 
der the contract and he is not bound 
by the contract price, although he 
afterward accepts it under an agree- 
ment with the seller to retain it at 
a price to bt agreed upon or what 
it should be reasonably worth. Kel- 
logg y. Murphy, 54 N. Y. 685 mem. 


[b] Time and place of inspection. 
—Where.a contract of sale of lum- 
ber provided for grading the same 
according to certain rules, without 
saying by whom it should be graded, 
and during the whole period of deal- 
ings it was graded by the purchaser 
after ‘reaching its destination, and 
accounts rendered monthly to the 
seller, who made no objection, it was 
error to instruct the jury that when 
the vendor, at his mill, delivered the 
lumber to the purchaser’s agent, and 
the latter accepted it, this was an 
acceptance of all of it as merchant- 
able lumber. Long-Bell Lumber Co. 
v. Stump, 86 Fed. 574, 30 CCA 260. 


86. Brandenstein v. Jackling, 99 
Cal. A. 438, 278 P 880; Cadwell v. 
Higginbotham, 20 N. M. 482, 151 P 


315; White v. Oliver, 32 Okl. 479, 122 
pane Rhodes vy. Libby, (Or.) 288 


87. Barrett Mfg. Co. v. Ambrosio, 
90 Conn. 192, 96 A 930; Wrot ILron 
Heater Co. v. Sanders Furnace Co., 
191 Iowa 413, 182 NW 401; Dutchess 
Co. v. Harding, 49 N. Y. 321; John= 
son v. Luxton, 41 N. Y. Super. 481; 
Meagley v. Hoyt,, 12 NYSt 3573 
Ferguson v. Johnson, (Tex. Civ. A.) 
205 SW-512; Myers v. Menifee, 30 
Tex. Civ. A. 28, 68 SW 540. 


[a] Acceptance under misrepre- 
sentation.—Acceptance of articles of 
a different quality because of misrep- 
resentation of the seller that they are 
as suitable for the purpose as the 
designated quality does not bind the 
buyer. Myers v. Menifee, 30 Tex. 
Civ. A. 28, 68 SW 540. 


{[b] Question for jury whether ac- 
ceptance was induced by fraud. Brigg 
Vv. Hilton; 99°.N& Yo oLtes Nis oieep2. 
AmR 63. 


88. C. H. Robinson Co. v. Hudgins 
Produce Co., 138 Ark. 500, 212 SW 
305; Industrial Works v. Mitchell, 114 
Mich, 29, 72 NW 25; Andrews v. East- 


man, 41 Vt. 134, 98 AmD 570; Ketch- 
um yv. Wells, 19 Wis. 25. 
[a] Governmental compulsion.— 


Where a produce company bought a 
carload of apples from defendant, not 
knowing that defendant was acting 
only as a broker until the car arrived, 
and accepted the shipment only after 
being notified by an agent of the 
United States government that it 
must receive the apples in order to 
conserve food during the war with 
Germany, such acceptance did not en- 
title the owner to the proceeds of a 
draft paid by the produce company; 
the apples being rotten and of not 
sufficient value to pay the freight. 
C. H. Robinson Co. v. Hudgins Prod- 
uce Co., 188 Ark. 500, 212 SW 305. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a@ waiver.®® 


not be discovered on inspection.®® 


eeptance and subsequent discovery of defects within 
a reasonable time thereafter, the buyer may rescind 
the acceptance if the rescission is seasonably made 
Merely receiving the 
article will not amount to a waiver, unless followed 
So the taking of goods from 


on the ground of defects.°* 


by an acceptance.° 


2 89. Florida Athletic Club v. Hape 
Lumber Co., 18 Tex. Civ. A. 161, 44 
Sw 10. 


90. Ala.—EHKagan Co. v. Johnson, 82 
Ala. 233, 2S 302. 


Ga.—Snellgrove v. Dingelhoef, 25 
Ga. A. 334, 103 SE 418. 


Ill.— Kennett v. Knecht, 221 Ill. A. 
601; Ehrat v. Marrone, 208 Ill. A. 230. 
See Madsen v. Hogans, 189 Ill. A. 589 
(where buyer’s tenants signed cards 
acknowledging receipt of store fix- 
tures “in good order,’ when such re- 
ceipts were given when the fixtures 
were only partly finished; the re- 
ceipts in many instances being for 
the material). 


Ky.—Bradley v. Lexington Tobacco 
Hogshead Co., 156 Ky. 813, 162 SW 


83; Excelsior Coal Min. Co. v. Vir- 
ginia Iron, etc., Co., 66 SW 373, 23 
KyL 1834. 


Mich.—Wolverine Spice Co. v. Fal- 
las, 182 Mich. 361, 148 NW 701. 

Minn.—Midland Lumber, etc., Co. 
v. Bean, 180 Minn. 531, 231 NW 206; 
Taylor v.,. Mueller, 30 Minn. 343, 15 
NW 413, 44 AmR 199. 

Miss.—D. Rosenbaum’s Sons v. Da- 
vis, etc., Co., 111 Miss. 278, 71 S 388. 

Mo.—Kerchoff v. North, (A.) 297 
Sw 161. 

N. C.—Danville Lumber, etc., Co. v. 
Gallivan Bldg. Co., 177 N. C. 103, 97 
SE 718. 


S. C.—Lorick v. Leysath, 126 S. C. 
258, 119 SE 840; Ancrum v. Weh- 
mann, W156 S.C. 118. 


Cotton: Oil Co. Vv. 
(Cin 2A.) 


Tex.—Planters’ 
Whitesboro Cotton Oil Co., 
146 SW 225. 

Vt.—Brown v. Sayles, 27 Vt. 227. 


91. U. S—Meyer v. Everett Pulp, 
etc., Co., 1938 Fed. 857, 113 CCA 643 
[rev 184 Fed. 945]. 

Del.—Harper v. Baird, 19 Del. 110, 
50 A 326. 

Ky.—Scanlon-Thompson Coal Co. v. 
Gambill, 221 Ky. 819, 299 SW 978. 

Nebr.—Corry v. Waldron Seed Co., 
105 Nebr. 580, 181 NW 540. 

N. Y.—Motley v. Elmenhorst, 142 
App. Div. 830, 127 NYS 625; Cooper 
v. Payne, 103 App. Div. 118, 98 NYS 
69. 

Ss, C.—Southern’ Coal Co. v. Rice, 
122 S. C. 484, 115 SE 815. 


Tex.—Ferguson v. Johnson, (Civ. 
A.) 205 SW 512; Handy v. Roberts, 
(Civ. A.) 165 SW 37. 


Newfoundl.— Woods 
Newfoundl. 458. 


[a] Where contract did not pro- 
vide for inspection before acceptance 
and payment, the buyer did not, as 
a matter of law, waive the right to 
question the seller’s performance by 
accepting and paying. Terry vy. 
American Fruit Growers, 33 Del. 497, 
139 A 259 

{b] Quantity submitted for inspec- 
tion.—On.a sale of posts where the 


v. White, 4 


Acceptance will not amount to a waiver 
of defects where the buyer at the time of acceptance 
had no knowledge of the defects,?® or where he had 
no opportunity to inspect the goods,°’ or an inspec- 
tion was prevented by fraud®? or by the acts of the 
seller,°* agreement of the parties,°* or custom of 
the trade,®® or where the defects are latent and could 


SALES 


In case of ac- 


buyer’s inspector went to the place 
of delivery but refused to inspect be- 
cause not enough were on the ground, 
saying that he would inspect when 
several carloads had been gotten out, 
the buyer was not estopped to reject 
posts of the same quality subsequent- 
ly delivered. Missouri, ete., R. Co. v. 
Jones, (Tex. Civ. A.) 35 SW 199. See 
also Harper v. Baird, 19 Del. 110, 50 
A 326 (holding that under an entire 
contract the buyer is entitled to wait 
until the whole quantity is ‘delivered 
before he is called on to accept or 
reject the goods). 

92. Dutchess Co. v. Harding, 49 N. 
Y. 321; Ferguson v. Johnson, (Tex. 
Civ. A.) 205 SW 512. 

93. Dutchess Co. v. Harding, 49 N. 
Y. 321; Motley v. Elmenhorst, 142 
App. Div. 830, 127 NYS 625. 

94. Motley v. Elmenhorst, supra. 

95. Motley v. Elmenhorst, supra. 

96. U. S.—Johnston Mfg. Co. v. 
Wilson Thread Co., 269 Fed. 555; Bag- 
ley v. Cleveland Rolling Mill Co., 21 
Fed. 159. 

Tll—E. I. Du Pont de Nemours 
Powder Co. v. S. R. H. Robinson, etc., 


Contract. Co., 204 Ill. A. 529; M. Hom- 
mel Wine Co. v. Netter, 197 Ill. A. 
2 

Ind.—J. P. Smith Shoe Co. -v. 


Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


Iowa.—Wrot Iron Heater Co. v. 
Sanders Furnace Co,, 191 Iowa 413, 
182 NW 401. 

Ky.—James Grocery Co. v. Walter 
O. Birk Candy Co., 228 Ky. 11, 14 SW 
(2d) 214. 

La.—Templeman Bros. Lumber Co. 
v. Pairbanks, 129 La. 983, 57 S 309. 


N. Y.—Rubber Trading Co. v. Man- 
hattan Rubber Mfg. Co., 221 N. Y. 
120, 116 NE 789; Carleton v. Lom- 
bard, 149 N. Y. 187, 43 NE 422; Gur- 
ney v. Atlantic, ete., R. Co., 58 N. Y. 
358; New York State Monitor Milk 
Pan Co. v. Remington, 41 Hun 227 
[aff 109 N. Y. 148, 16 NE 48]. 


S: C—Southern ‘Coal-Co. v. Rice; 
122°S. C. 484, 115 SH 8165. 


Tex.—Ferguson v. Johnson, 
ADP 200u SW rol2. 


Vt.—Brown v. Sayles,.27 Vt. 227. 


Wis.—Joseph F. Rothe Fdy. Co. v. 
Harding, 180 Wis. 14, 191 NW 551. 


[a] Defects discoverable only by 
use.—(1) A buyer of shoes, to be man- 
ufactured of special design, and to 
supply established trade, was not by 
the rule of caveat emptor precluded 
from recouping damages by reason 
of defects in the shoes which could 
not be ascertained by ordinary in- 
spections nor before the shoes were 
worn. J. P. Smith Shoe Co. v. Curme- 
Feltman Shoe Co., 71 Ind. A. 401, 118 
NE 360. (2) Where defects in steel 
frogs, delivered under an executory 
contract for the manufacture and de- 
livery of frogs corresponding to 
sample, could only be discovered by 
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the car in which they are shipped, merely for the 
purpose of ascertaining whether they are of the qual- 
ity contracted for, is not an acceptance which will 
waive defects.?® 


[§ 429] (b) Retention, and Use or Disposal of 
Goods'—aa. General Rules. 
are waived where the buyer, with knowledge of the 
defects, or an opportunity to acquire such knowl- 
edge by inspection, retains the goods and fails to 
reject or return, or offer to return, them? within the 
time specified in the contract,* or, in the absence of 
any provision as to time, at once or promptly,‘ or, at 
least, without unreasonable delay,® unless the delay 


Defects in the goods 


use, the buyer could retain them and 
recover damages. Gurney v. Atlan- 
Lici Fetese RICO. 6S ENG Poesia se 


97. Reichbart v. Smith-Hisemann 
Corp., 213 App. Div. 178, 210 NYS 414. 


98.* Meyer v. Everett Pulp, etc., 
Co., 193 Fed. 857, 112 CCA 643; Lewis 
Pub. Co. v. Henderson, (Cal. A!) 284 
P 713; Armsby Co. v. Shewmake, 113 
Ga. 1086, 39 SE 473; Van Winkle v. 
Wilkins, 81 Ga. 93, 7 SE 644, 12 Am 
SR 299; Creighton v. Pacific Coast 
Lumber Co., 12 Man. 546. 


99. Wall Rice Mill Co. v. Conti- 
nental Supply Co., 36 Utah 121, 103 
P 242, 140 AmSR 815; Creighton v. 


Pacinc Coast Lumber Co., 12 Man. 
1. Generally see infra §§ 491, 492. 
2. Ala.—Bonds v. Marsh, 16 Ala. 


A. .538, 79 S631. 

Ill.—M. Hommel Wine Co. vy. Net- 
ter, 97 Dll= Ax. 3828 

Mich.—Rubin v. Crowley, 214 Mich. 
365, 183 NW 51. 

Nebr.—Jorgensen v. J. C. Robinson 
Seed Co., 112 Nebr. 5738, 199 NW 855. 


N. Y.—Delafield v. De Grauw, 1 Abb. 
Dec 500, 3 Keyes 467, 3 Transcr. A. 49 
[aff 22 N. Y. Super. 1]; Batt v. Earle, 
164 App. Div. 228, 149 NYS 623; Tich- 
nor v. Barley, 72 Misc. 638, 132 NYS 
243 [rev on other grounds 149 App. 
Div. 871, 134 NYS 129 (rearg den 151 
App. Div. 888 mem, 135 NYS 1146 
mem) ]. 


N. C.—Ritchie y. Ritchie, 192 N. 
538, 135 SH 458. i rat 


Oh.—C. E. Riley Co. v. Levy Over- 
all Mfg. Co., 10 Oh. A. 261. pears! 


Pa.—Fairbanks v. Paul E. Flotror 
Co., 87 Pa. Super. 228; Spellman v. 
Kelly, 13 Pa. ‘Dist. 393. 


Tex.—Cocke v. Big Muddy Coal, 
etc., Co., (Civ. A.) 155 SW 1019. 


ap uaance ond of rule see infra § 


3. Coutrakon v. Passow, 198 Ill. A. 
447; Coca Cola Bottling Co. v. Inter- 
Teas Filter Co., 62 Ind. A. 421, 113 


[a] Where there is no proof of 
time of shipment, the buyer could not 
be held liable on the theory that it 
retained the article beyond the pe- 
riod for testing. Coca Cola Bottling 
Co. v. International Filter Co., 62 Ind. 
A. 421, 113 NE 17. 


4 Cal.—Imperial Gas Engine Co. 
v. Auteri, 40 Cal. A. 419, 180 P 946. 


Ky.—Taylor v. Eblinger Shoe Mfg. 
Co,, 201-Ky.; 419; 257 Sw 77%. 


Mich.—Schantz v. Mott, 242 Mich. 
642, 219 NW 634. 


N. Y.—Gaylord Mfg. Co. v. Allen, 
53 N. Y. 515. [aff 35 N.Y. Super. 571]; 
Richardson v. Levi, 69 Hun 432, 22 
NYS 352; De Hoff v. Aspegren, 166 
NYS 1019. 

C.—Southern Coal Co. v. Rice, 122 
484, 115 SE 815. 


Cal.—Stockton Lumber Co, 


Ss. 
Ss. C, 


5. Ve 
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is caused by acts of the seller,® or the time for de- 
termining the quality of the goods is extended by 


him.? 
Resale or use of goods by buyer. 


Mulcahy, 86 Cal. A. 505, 260 P 897, 898 
[cit Cyc]; Ehlers v. Bihn, 71 Cal. A. 
479, 235 P 673. 

Colo.—Alamo Hotel, etc., Co. v. To- 
ledo Seale Co., 71 Colo. 577, 208 P 476. 


Conn.—Williamsburgh Stopper Co. 
v. Bickart, 104 Conn. 674, 134 A 233. 
Ga.—Watkins v. Paine, 57 Ga. 50. 

Ill.—Conner vy. Borland-Grannis Co., 
294 11 V8 P28 NE 317s) Ellis yy. 
Roche, 73 Til. 280; Von Platen, etc., 
Co. v. Chicago Veneered Door Co., 190 
Ill. A. 23; Norwood v. Maremont, etc., 
Cor US 2 nil ATS: 

Iowa.—Bastian Bros. Co. v. Loom- 
is, 185 Iowa 1379, 170 NW 745. 

Ky.—Cogan v. Wall, 206 Ky. 89, 266 
SW 884. 


La.—Thomson Mach. Co. v. Haley, 


1 La. A. 538; West Michigan Furni- 
tune Col Aw... Tebawlt) 7 iilbas Al, (Or= 
leans) 212. 


Minn.—Latham  v. 
Minn. 57, 38 NW 776; 
nemacher, 21 Minn. 486 


N. J.—Otis El. Co. v. Headley, 81 
N. J. L. 173, 80 A 109. 


N. Y.—Waeber v. Talbot, 167 N. Y. 
57, 60 NE 288, 82 AmSR 712; Reed 
v. Randall, 29 N. Y. 358, 86 AmD 305; 
Delafield v. De Grauw, 1 Abb. Dec 
500, 3 Keyes 467, 3 Transcr. A. 49 [aff 
22 N. Y. Super. 1]; Weaver v. Wis- 
ner, 51 Barb. 638; Mason v. Smith, 
5 Silv. Sup. 346, 8 NYS-3014 Adams 
v. Mayer, 56 N. Ny Super. 572, 4 NYS 
715; Fisher v. Merwin, 1 Daly 234; 
St. Dunstan Soc. v. Picard, 115 NYS 
1079; Hospital Supply Co. v. O’Neill, 
10 Misc. 655, 31 NYS 792 [aff 155 N. 
Y. 634 mem, 49 NE 1098 mem]; Green- 
thal v. Schneider, 52 HowPr 133. 


Okl.—Tulsa_ Stove, ete, Co. v. 
Karchmer, 289 P 737; Spaulding v. 
Howard, 51 Okl. 502, 152 P 106. 


Or.—F. C. Austin Co. v. J. H. Till- 
man’ Co., 104 Or. 541; 209 P. 131, 30 
ALR 293; Johnson y. Hibbard, 39’ Or. 
184, 44 P 287, 54 AmSR 787. 


Pa.—Louis Werner Saw Mill Co. 
WV. Merree; 201 Pa, 405, 50) A> 924- 


Bausman, 39 
pease v. Non- 


Dailey v. "Green, ion a "118; Clymer 
STACKS uCUC., \COn) We Detwiler, 28 Pa. 
Dist. 532. 


S. C.—Griggs-Paxton Shoe Co. 
Friedheim, 133 S. C. 458, 131 SE 620, 


Tex.—Bancroft v. Emerson-Brant- 
ere Impl. Co., (Civ. A.) 194 SW 


Wis.—Barton vy. Kane, 17 Wis. 87, 
84 AmD 728. 


Ont.—Leggatt y. Clarry, 
105. 


[a] Delay held to constitute waiv- 
er.—(1) Over one month. .Griggs- 
Paxton Shoe Co. v. Friedheim, 133 
SiC) 458, 131 SE 620." (2) Over two 
months. Bastian Bros. Co. v. Loom- 
is, 185 Iowa 1379, 170 NW 745; Ohio 
Electric Co. v. Wisconsin-Minnesota 
ete, (Co;, 16l )Wis: 9632; 155 
NW 112. (3) Five months. Cogan 


32 Ome, 


v. Wall, 206 Ky. 89, 266 SW 884. (4) 
One year. St. Dunstan Soc. v. Pic- 
ard, 115 NYS 1079. (5) Seventeen 
months. Alamo Hotel, ete, Co. v. 
Toledo Scale Co., 71 Colo. 577, 208 
P 476. (6) Nearly three years. Ban- 
eroft v. Emerson-Brantingham Impl. 
Go;, (Tex. Civ. A.) 194 Sw, 991. 


[b] Question of law or fact.—(1) 
The reasonableness of time for re- 
jection is ordinarily a question of 
fact. Williamsburgh Stopper Co. vy. 
Bickart, 104 Conn. 674, 134 A 233; 
Conner v. Borland- Grannis €o., 294 


SALES 


Especially will 


Ill. 58, 128 NE) 817%; Griggs-Paxton 
Shoe Co. v. Friedheim, 133 S. C. 458, 
131 SE 620. (2) But where but one 
conclusion could reasonably be 
drawn from the undisputéd facts, the 
question is one of law for the court. 
Conner v. Borland-Grannis Co., 294 


Til. 58, 128 NE 317; Griggs-Paxton 
Shoe Co. v. Friedheim, 133 S. C. 458, 
131 SE 620. 


Time for rejection CS apie 
Generally see supra § 4 
On sale on trial or pelican see su- 

pra § 424. 

6 Meyercord Co. v. Gilbert Spru- 
ance Co., 84 Pa. Super. 325. 


{a] Tllustration.—A purchaser’s 
right to rescind a contract for the sale 
of thread milling machine heads was 
not lost by delay in tendering a re- 
turn thereof, after knowing they 
would not do the work required, 
where, on acquiring such knowledge, 
the seller was at once notified and 
frequently thereafter, until the pur- 
chaser brought suit for the money 
paid on the contract. Montgomery 
HNdy.,. 1ete.,, Con, Vz<*Hall Planetary, 
Thread Milling Mach. Co., 282 Pa. 
212, 127 A 638. 


7. J. L. Owens Co. v. Whitcomb, 
165 Wis. 92, 160 NW 161. 
[a] Evidence held insufficient to 


sustain a finding that the_ seller 
agreed to allow the agent of defend- 
ant buyer to retain a grain Separator 
some six weeks pending the defend- 
ant’s return before deciding whether 
to keep or return it. . L. Owens 
Co. v. Whitcomb, 165 Wis. 92, 160 
NW 161. 

8. Cal.—Western Forest Products 
Co. v. Woodhead Lumber Co., 92 Cal. 
A. 194, 267 P 901. 


Ga. , Kennett, 11 Ga. A. 
176, 74 SE 1002; Liquid tees 
etic, (Con WV. Paulk, 3 Ga. A. 372 9 
SH 1125. 

Ill.—Burns v. Mays, 88 Ill. 233; 
Houston v. Clark, 62 Ill. A. 174. 

Ind.—Pottlitzer v. Wesson, 8 Ind. 


A. 472, 35 NE 1030. 


La.—Shultz Beltins., Co, v. W. KK. 
Henderson Iron Works, ete., Co., 134 
La. 263, 68 S 897; West ‘Michigan 
Furniture Co. v, Tebault, 7 La. A. 
(Orleans) 212. 


N. Y.—Richardson v. Levi, 69 Hun 
432.1122) NYS) 852) (Carr iv.) Sullivan, 
68 Hun 246, 22: NYS 972; Fairbank 
Canning Co. v. Metzger, 43 Hun 71 
{rev on other grounds 118 N. Y. 260, 
23 NE 372, 16 AmSR (153). 


Or.—Lenz. v. Blake, 44 Or. 
Psd: 

Pa.—Spellman y. Kelly, 30 Pa. Co. 
3895. 

Porto Rico.—Schulter v. 
dez, 30 Porto*’Rico 117. 
Syer v. Lester, 116 Va. 541, 
122; Proctor v. Spratley, 78 


569, 76 


Fernan- 


Va. 
82 SE 
Va, 254. 

Wash.—C. H. Lowenthal Co. v. Mc- 
gormack Bros. Co., 144 Wash. 229, 257 
P68 


Eng.—Street v. Blay, 2 B. & Ad. 
456, 5B ECL 193, 109 Reprint 1212. 

Sask.—Shinn v. McLean, 2 Sask. 
Li. 336: 

Qualifications of rule see infra § 

0. 


9. U. S.—In re Canuet Lumber 
Co., , 178 Hed.' 340; ~Hereules. [ron 
Works v. Dodsworth, 57 Fed. 556. 


Ala.—State Bd. of Administration 
v. Roquemore, 218 Ala, 120, 117 S 757; 


[§ 429 


a waiver be implied where retention of the goods is 
followed by a resale by the buyer,® or by a use of the 
goods for his own purposes.® 


The rejection or re- 


Puffer Mfg. Co. v. Alabama Marble 
Quarries, 198 Ala. 68, 73 S 415; Chat- 
tanooga Bakery Co. v. S. Hamilton 
Co., 23. Ala. A. ¥507, 128 S 116. 


Cal.—Salinas Valley Lumber Co. v. 
ge Cosy e159" Cale Ws 2a eZ. 
ie" ab i 


Fla.—Corey’s Wholesale Fruit Co. 
v. Fuller, 62 Fla. 146, 56 S 800. 

Ga.—Ludden, etc., Southern Music 
House v. Toney, 39 Ga. A. 719, 147 


SE 719; Sutton v. Coleman, 27 Ga. 
A. 406, 108 SE 803. 
Ill.—Norwood_ v. Maremont, etc., 


Coz 182 Ill. A. 78; De Kalb Imple- 
ment Works v. White, 59 Ill. A. 171; 
McBride v. McClure, 49 Ill. A. 612. 


Ind.—Central States Canning Co. 
v. Royal Packing Co., 76 Ind. A. 429, 
131° NE 524. 


Iowa.—A. Y. McDonald Co. v. Mor- 
rison, 228 NW 878; Hoopes v. F. H. 
Simpson Fruit Co., 180 Iowa 8338, 161 
NW 629. 


Kan.—Peabody School Furniture 
Co. v. Steel Fixture Mfg. Co., 125 
Kan. 278, 264 P 27; Tufts v. Mabie, 
Ti WWan PAs 1292635 Pass. 


Ky.—Southerland v. Huntington 
Gravel, etc., Co., 232 Ky. 245, 22 SW 
(2a) 614; Hearne v. Fischer Lime, 
ete: Cou, 220 Keys, 1791, (295 SiVe LOLs 
Hamersley Mfg. Co. v. Lobaco Co., 
213 Ky. 159, 280 SW 945; Thomas v. 
Lane: Mfg. Co., 211 Ky. 695, 277 SW 


La.—Janssen Catering Co. v. Aba- 


die, 157° La. 357; 1020S 428;° Pair=— 
banks v. Boney, 156 La. 729, 101 S 
122; Davies v. Rascon Mfg., etc., 
Co., 7 La. A. (Orleans) 73. 
Mass.—Springfield Engine Stop 
Co v. Sharp, 184 Mass. 266, NE 
Miss.—Brewer vy. Auto. Sales Co., 


147 Miss. 603, 111 S 578. 


N. J.—Woodward v. 
N.S Le 280) 8 SRA* 7.03% 


N. Y.—Chambers v. Lancaster, 160 
N. Y. 342, 54 NE 707; Van Antwerp 
v. Kelly, 130 N. Y. 699 mem, 30 NE 
68; Brown’ v. Ney, 130 N.° ¥. 698 
mem, 30 NE 68; Brown vy. Foster, 
108 N. Y. 387, 15 NE 608; Drucklieb 
v. Universal Tobacco Co., 106 App. 
Div. 470, 94 NYS 777; Bates v. Fish 
Bros. Wagon Co., 50 App. Div. 38, 63 


Emmons, 61 


NYS 649; Ellison v. Creed, 34 App. 
Div. 15, 53 NYS 1054; Empire Mfg. 
Co. v. Moers, 27 App. Div. 464, 50 


NYS 691; Wiles v. Provost, 6 App. 
Div. 1, 39 NYS 461; Dounce v. Dow, 
6 Thomps. & C. 653 [aff 64 N. Y. 411]; 
Schuchman v. Winterbottom, 58 N, Y. 


Super: (106, 99N YS 2733) Patt 130 aNo we 
699, 30 NE 63]; Turl v. Knabe, 26 
Mise. 770, 56° NYS 1l0L%s" Wogan. 


Berkshire’ Apartment House, 3 Misc. 
2016), 22) NEY tce, eu tieel: Misc. 18, 20 
NYS 369]; Tower v. Howe Scale 'Co., 
2 NYCityCt 47. 

N. C.—Simpson v. Green, 160 N. C. 
301, 76 SE 237; Huyett, etc., Mfg. 
Co. v. Gray, 124 N. C. 322,32 SE 728. 


Oh.—Bigalow Fruit Co. v. Huxley, 
23° Ohm Cire Cty INES 479. 


Okl.—Sherman vy. _ Sheffield Cast 
fret etes, “Col, 500 OK 72109, 750: 
ul 


Or.—F. C. Austin Co. v. J. H. Till- 
man, Co, 1045Or, 541542095 Patsi gow 
ALR 293. : 


Pa.—Robinson vy. Listonburg Coal 
Min. Co., 58 Pa. Super. 136; 
Vv. (Cooky 13 Pa et Dist.wes?: 


Tex.—Dalton Adding Mach. Sales 


Co. v. Wicks, (Civ. A.) 283 SW 642; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 429-431] 


fusal to accept must be unqualified and certain,!° 
and mere complaint or protest is not sufficient.1+ 


[§ 430] bb. Qualifications of Rules. 
defects does not result from a single instance of use 
to remove the goods,?” or 
from use for the purpose of testing the article,** or 
in an endeavor to utilize it and avoid controversy,‘* 
or while efforts are being made to remedy defects ;*° 
nor will waiver result from using the goods under 
A retention of the goods, in 
order that the buyer may take advice as to his rights 
in the matter, does not, as a matter of law, show an 
acceptance which will waive defects;17 and where, 
after the buyer has offered to return the goods, he 
retains them subject to the seller’s orders,?® or until 
return of the purchase money paid,?® such retention 
does not waive, or estop the buyer from asserting, 
So where the goods are worth- 
or are necessarily destroyed in determining 
the quality,?? failure to return them to the seller 
In some eases it 
has been held that an acceptance and retention of 


after ndtice to the seller t 


pressing necessity.1® 


the right of rejection. 
less,?° 


will not amount to an acceptance. 


Lucchese v. Goggan, (Civ. A.) 257 
Sw 584. 
Wis.—Oscar Smith, ete, Co. v. 


Janesville Batting Mills Co., 150 Wis. 
528, 1837 NW 966; Walter A. Wood 
Mowing, etc., Mach. Co. v. Calvert, 
89 Wis. 640, 62 NW 532; Cream City 
Glass Co. v. Friedlander, 84 Wis. 53, 
56 NW 28, 36 AmSR 895, 21 LRA 1385. 


Sask.—New Hamburg Mfg. Co. v. 
Weisbrod, 1 Sask. L. 342. 


[a] Illustration.—The defense, in 
an action for balance of price of a 
pump installed by plaintiff in de- 
fendant’s house, that it ran hot be- 
cause its shaft was out of alignment, 
is unavailing; defendants having 
used it continuously for two months, 
until the water pressure made it un- 


necessary. Jonap vy. Siebert, 144 
NYS 7. 
[b] Use presumed.—Highway de- 


partment, having hay delivered in 
feed tent, waived the right to reject 
it, since uSe must be presumed. 
State Bd. of Administration v. 
Roquemore, 218 Ala. 120, 117 S 757. 


Qualifications of rule see infra § 
430. 


10. Bascom vy. Danville Stove, etce., 
Co., 182 Pa. 427, 38 A 510; American 
Watch Tool Co. v. Reed Mfg. Comms: 
Pa. Super. 24. 


11. Chattanooga Bakery Co. v. S. 
Hamilton Co., 23 Ala. A. 507, 128 S 
116; Wiles v. Provost, 6 App. Div. 
ite 39 NYS 461; Florida Athletic Club 
v. Hope Lumber Coz, 18) TexeiCivarsA. 
161, 44 SW 10. 


12. Schwartz v. Church of Holy 
Cross, 60 Minn. 183, 62 NW 266; 
Chambers v. Lancaster, 3 App. Div. 
215, 88 NYS 253 [aff 160 N. Y. 342, 
54 NE 707]; Walter A. Wood Mow- 
ing, etc., Mach. Co. v. Calvert, 89 Wis. 
640, 62 NW 532. 


13, Creamery Package Mfg. Co. v. 
Benton County Creamery Co., 120 
Iowa 584, 95 NW 188; Kernan v. 
Crook, 100 Md. 210, 59 A 753; Phila- 
delphia Whiting Co. v. Detroit White 


Lead Works, 58 Mich. 29, 24 NW 
881; Phelps v. Whitaker, 37 Mich. 
72; Charles E. Hires Co. v. Stromey- 


er, 65 Pa. Super. 241. 


[a] Illustration.—A purchaser of 
sugar is entitled to recover damages 
for a breach of contract to deliver a 
large quantity of clean and merchant- 
able sugar, where he is obliged to 
use six per cent of the sugar before 
he can ascertain its real condition. 
Charles E. Hires Co. v, Stromeyer, 
65 Pa. Super. 241. 


SALES 


Waiver of 


tract.?° 


14. Ballenbacher v. Finney, 12 
NYSt 568. 

15. Crabtree v. Potts, 108 Ill.-A 
627. 

16. Nicoll v. Modern Steel Struc- 
tural Co., 143 Wis. 545, 128 NW 72. 


17. Norton v. Dreyfuss, 106 N. Y. 
90, 12 NE 428. 

18. Taylor v. Eblinger Shoe Mfg. 
Co., 201 Ky. 419, 257 SW 7. 

19. Knight Light Co. v. Morrison, 
203 Pll. A. 508. 

20. Wilson v. Western Fruit Co., 
11 Ind. A. 89, 38 NE 827. 

21. Smith v. Love, 64 N. 

22. See infra §§ 973, 974. 

Right to defend, counterclaim, or 
recoup damages for breach of war- 
ranty where goods are retained see 
infra §§ 774-786. 

23. Armsby Co. v. Shewmake, 113 
Ga. 1086, 39 SE 473. 


C. 439. 


24. Barnett v. Terry, 42 Ga. 283; 
Columbian Nat. Bank v. White, 65 
Mos As 67% 

25. Little Rock Grain Co. v. Bru- 
baker, 89 Mo. A. 1. 

26. Tripis v. Gamble, (Tex. Civ. 


A.) 28 SW 244. 


27. Generally see infra §§ 501- 
530. 

28. See supra § 297. 

29. Ala.—H. C. Schrader Co. v. A. 


Z. Bailey Grocery Co., 15 Ala. A. 647, 
74 S 749, [certiorari den 201 Ala. 79, 
NEMA TIGR 


Del.—Darby v. Hall, 19 Del. 25, 50 
A 64. 

Ga.—Lincoln Lumber Co. v. Keeter, 
167 Ga. 231, 145 SE 68; Liquid Car- 
bonie, etc., Co. v. Paulk, 3 Ga. A. 372, 
59 SE 1125. 


La.—Strahorn -—- Hutton - Evans 
Commn., Co. v. Red River Oil Co., 104 
La. 664, 29 S 265; Werlein v. Du- 
champ, 5 La. A. 599; Hughes v. Buil- 


lardesslua A. Ooo. 
Mass.—Puffer Mfg. Co. v. Krum, 
210 Mass. 211, 96 NE 139; Mitchell 


v. Le Clair, 165 Mass. 308, 43 NE 117. 
But see Taylor v. Cole, 111 Mass. 363 
(holding that payment of the price 
with knowledge of defects, was not 
conclusive evidence of waiver of 
claim for damages for defective con- 
dition, where the evidence was con- 
flicting as to whether the defect was 
not caused by the buyer in handling 
the article). 


Miss.—Farmers’ L. & T. Co. v. 


[§ 431] (c) Payment of Price.?” 
ance of the goods and payment of the price are con- 
current and "dependent obligations under an execu- 
tory contract of sale,’* payment by the buyer,*® or 
even a valid promise to pay,*° or part payment, with 
a promise to pay the balance in order to secure an 
extension of time,*! is a waiver of defects which were 
known to the buyer at the time of payment; 
giving or renewal of a purchase-money note, with 
knowledge of defects in the goods,®? or after oppor- 
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the goods will not prevent the buyer from setting 
up defects in quality as a set-off or counterclaim in 
an action by the seller*for the price.?? 


Disposal of goods. 
the goods, before the defects are discovered, is not 
a waiver of defects,?* and the same is true of a sale, 
after rejection of the goods, to reimburse the buyer 
for expenses paid.*# 
prevent unnecessary loss to the seller, does not waive 
the buyer’s rights,?° so far, at least, as to prevent 
him from recovering damages for breach of con- 


A resale of a small portion of 


So a sale after rejection, to 


Where accept- 


and the 


Rainer, 96 Miss. 65, 50 S 491. 


N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Whit- 
ney v. McLean, 4 App. Div. 449, 38 


NYS 1136; Weaver v. Wisner, 51 
nee 638; Budd v. McCann, 110 NYS 


S. C.—Little v. Veneer Mfg. Co., 130 
S. CG. 372, 126 SE 42. 


Tex.—Wren v. Kiedel, (Civ. A.) 27 
SW 848. 
eA aide cae v. Spratley, 78 Va. 
Wash.—Mutual Sales Agency vy. 
Hori, 145 Wash. 236, 259 P 712. 


Wis.—Pfaudler Co. v. Westphal, 190 
Wis. 486, 209 NW 700. 

30. Fowler v. Cotton State Lum- 
ber Co., 39 App. (D. C.) 220; Harder 
v. Carter; 97 Ga. 273; 23-°SH 82 


31. Menasha Wooden Ware Co. v. 
Hudgins Produce Co., 110 Ark. 265, 
161 SW 198. : 


32. Ga. etc., Co. 
v. Brown Carriage Co., 1387 Ga. 195, 
73 SE 344; Means v. Subers, 115 Ga. 
371, 41 SE 633; Montfort v. Ameri- 
cus Guano Co., 108 Ga. 12, 33 SE 636; 
Page v. Dodson Printers’ Supply Co., 
106 Ga. 77, 31 SE 804; Lunsford v. 
Malsby, 101 Ga. 39, 28 SE 496; Amer- 
ican Car Co. v. Atlanta St. R. Co., 100 
Ga. 254, 28 SE 40; Edison General 
Electric Co. v. Blount, 96 Ga. 272, 23 
SE 306; Camp v. Clarkesville Fay., 
etc., Works, 30 Ga. A. 298, 117 SE 660; 
Puffer Mfg. Coz Vie Ryckeley, 27 Ga. 
A. 744, 110 SE 324; Blalock v. Brant- 
ley, 17 Ga. A. 579, 87 SE 836; Lockett 
v. Rawlins, 13 Ga. A. 52, 78 SE 780. 
But see Atkins v. Cobb, 56 Ga. 86 
(holding that part payment of draft 
for price did not preclude buyer from 
setting up defects as partial failure 
of consideration in an action for the 
balance of the price). 


Mass.—Puffer Mfg. Co. v. 
210 Mass. 211, 96 NE 139. 


Miss.—Brewer v. Auto. Sales Co., 
147 Miss. 603, 111 S 578; Farmers’ 
L. & T. Co. v. Rainer, 96 Miss. 65, 50 
S 491. 

N. Y.—Osborne v. Birdsall, 57 App. 
Div. 41, 67 NYS 1049. 

Okl.—McMurray v. 
Livestock Commn. Co., 
DOOR ES bidi« 

Tex.—Houston Transp. Co. v. Paine, 
(Civ. A.) 193 SW 188. 

Notes or other obligations as con- 
stituting payment see infra §§ 516- 
519, 


Krum, 


Witherspoon 
132 Okl. 100, 
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tunity to acquire such knowledge by inspection,?* 
ordinarily will have the same effect. 


When payment not waiver. Where the stipulation 
for payment is an independent condition, and is to 
be made in advance before delivery or acceptance of 
the goods, the buyer is not precluded by such pay- 
ment from exercising the right to reject the goods 
if they are defective,?* and this rule applies where 
the buyer is compelled to pay a draft for the purchase 
price before he can obtain the attached bill of lading 
and get possession of the goods in order to inspect 
Payment without knowledge, or opportu- 
nity to acquire knowledge, of defects will not amount 
to a waiver,*® and the same is true where payment 
is induced by the seller’s assurance that apparent 
defects, of which the buyer had knowledge, would not 
Where payment of installments on 
a defective article,** or the giving or renewal of a 
purchase-money note,?® is induced by the seller’s 
promise to rectify the defects, it does not constitute 


them.?® 


be permanent.?7 


383. McMurray Vv. Witherspoon 
Live Stock Commn. Co., 132 Okl. 100, 
269 P 357 (renewal note). 


34. Wheelock v. Pacific Pneumatic 
Gas 1Co..7 ‘bl. Cal.» 223: APierson: Vv; 
Crooks, 115 N. Y. 539, 22 NH 349,.12 
AmSR 831. 


35. Hawkins v. Alfalfa Products 
Co., 152 Ky. 152, 153 SW 201, 44 LRA 
NS 600. 


36. Decker v. Braverman, 196 Ill. 
A. 387; Tompkins v. Lamb, 121 App. 
Div. 366, 106 NYS 6; Robinson v. 
Samuels, (Tex. Civ. A.) 196 SW 893. 


[a] In Georgia (1) the rule has 
been laid down that the giving of a 
purchase-money note does not waive 
defects in the goods unless the buyer 
had actual knowledge thereof (Moul- 
trie Repair Co. v. Hill, 120 Ga. 730, 
48 SE 143; Means v. Subers, 115 Ga. 
371, 41 SE 633; Camp v. Clarkesville 
Fdy., etc., Works, 30 Ga. A. 298, 117 
SE 660), (2) or, prior to the giving 
of the note, had inspected the goods, 
and the defects were of such a char- 
acter as to be patent to the person 
making the inspection (Means v. Su- 
bers, supra; Camp v. Clarkesville 
Fdy., etc, Works, supra). (3) No 
waiver arises merely from the fact 
that the buyer could have inspected 
the goods before payment, but did 
not do so. Moultrie Repair Co. v. 
Hill, 120 Ga. 730, 48 SE 143; Means v. 
Subers, supra. 


37. Wegenaar v. Dechow, 33 App. 
Div. 12, 53 NYS 240. 


[a] Tllustration.—Where a person 
who had agreed to pay for the mak- 
ing and erection of a granite monu- 
ment free from rust, after noticing 
rust spots, made payments upon the 
seller’s assurances that the discolora- 
tions were superficial and could easi- 
ly be removed, he was not preclud- 
ed thereafter from rejecting the mon- 
ument.  Wegenaar v. Dechow, 33 App. 
Div. 16, 53 NYS 240. 


38. Way v. Siddall, (Tex. Civ. A.) 
299 SW 3138. 

39. Camp v. Clarkesville Fdy., ete., 
Works, 30 Ga. A. 298, 117 SE 660; 
‘Lockett v. Rawlins, 13 Ga. A. 52, 78 
SE 780; Case v. Grim, 77 Ind. 565. 


40: H: GC. Schrader Co. v.. A. Z, 
Bailey Grocery Co., 15 Ala. A. 647, 74 
S 749 [certiorari den 201 Ala. 79, 77 
S373]. 

41. Cross references: 

Part acceptance generally see infra 
496 


Rights of parties as to part accept- 
ance: 
Generally see supra §*399. 
On sale by sample see supra § 404. 
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a waiver of the defects, although it is otherwise 


where the promise was made by the broker whe con- 


under protest.*7 


42. Roy v. Harquail Co., 41 N. B. 
ape Shinn v. McLean, 2 Sask. L. 
336. 


Generally sée supra § 427. 


43. Freeman y. Skinner, 31 N. Gi 
32; G. Rodbell, Ine., v. Scheier, 46 
S. D. 228, 191 NW 8386. 


44. See infra text and notes 54-— 
56. 
45. Ariz.—Consolidated Nat. Bank 
v. Giroux, 18 Ariz. 253, 158 P 451. 


Ky.—Sachs Shoe Co. v. Maysville 
Suit, etc., Co.,. 201. Ky. 239, 256 Sw 
401; Cook v. Brandeis, 3 Metc. 555. 


Mich.—McFadden v. Wetherbee, 63 
Mich. 390, 29 NW 881. 


Tenn.—John Deere Plow Co. v. 
Shellabarger, 140 Tenn. 123, 203 SW 
756. 


Tex.—Wigglesworth v. Uvalde Live 
Stock Co., (Civ. A.) 126 SW 1180. 


46. U. S.—Czarnikow-Rionda Co. 
v. West Market Grocery Co., 21 F. 
(2d) 309 [certiorari den 275 U. S. 558, 
48 SCt 118, 72 L. ed. 425]. 


Ariz.—-Consolidated Nat. 
Giroux, 18 Ariz. 253, 158 P 451. 


Ark.—Westbrook v. Mente, 
Ark. 1131, 282. SW 961. 


Cal.—Coburn v. California Portland 
Cement Co., 144 Cal. 81, 77 muds 
Flint v. Lyon, 4 Cal. 17. 


Conn.—Dexter Yarn Co. v. Ameri- 
can Fabrics Co., 102 Conn. 529, 129 A 
527; Brown Bag Filling Mach. Co. v. 
United Smelting, etc., Co., 93 Conn. 
670, 107 A 619. 


Ill.— Hubbard v. George, 49 Ill. 275; 
Us) Printings Cos Vv." HO; oWilbur 
Printing Co., 98 Ill. A. 20. 


Ky.—Sachs Shoe Co. v. Maysville 
Suit, etc., Co., 201 Ky. 239, 256 SW 
401; Cook v. Brandeis, 3 Metce. 555. 

Mass.—Orr Felt, etc., Co. v. Sher- 
win Wool Co., 248 Mass. 553, 143 NE 
541. ; : 


Minn.—Shotwell Johnson Co. v. C. 
O. D. Tractor Co., 154 Minn. 417, 191 
NW 8138. 


Mo.—Sabin Robbins Paper Co. v. 
Cal Hirsch, etc., Mercantile Co., (A.) 
263 SW 479; Ross-Saskatoon Lumber 
Co. v. Turner, etc., Lumber, Co., (A.) 
253 SW 119; American Paper Pail, 
etc., Co. v. Oakes, 64 Mo. A. 235; 
Armstrong v. Johnson Tobacco Co., 
41 Mo. A. 254; Hollfield v. Black, 20 
Mo. A. 328. : 

Nebr.—Farmer v. Gray, 16 Nebr. 
401, 20 NW 276; Norfolk Beet Sugar 
Co. v. Berger, 1 Nebr. (Unoff.) 151, 
95 NW 336. 

N. Y.—Wolfert v. 


170 


Caledonia 


Bank v. | 


dueted the negotiations, but had no authority te bind 
the seller by his promise.*° 
[§ 432] (8) Acceptance of Part of Goods.*! The 
acceptance of a part of the goods waives defects as 
to the part accepted,*? but does not waive defects 
as to the remainder,** unless the contract is entire.** 
So where goods are delivered in installments, the ac- 
ceptance of one installment which does not comply 
with the contract. requirements, while a waiver of de- 
fects as to the part aceepted,*® is not a waiver of the 
buyer’s right to reject subsequent installments which 
also fail to comply with such requirements;*® and 
this is true, a fortiori, where the part acceptance is 


But the buyer is not entitled, after 


acceptance of a part which proves defective in qual- 
ity, to refuse to accept the residue of the goods 
without showing that they also are defective,*® es- 
pecially where the seller promises to remedy the de- 


Springs Ice Co., 195 N. Y., 118, 88 NE 
24, 21 LRANS 864; Pierson v. Crooks, 
115 N. Y. 539, 22 NE 349, 12 AmSR 
831; Cahen-v. Platt, 69 N. Y. 348; 25 
AmR 203; Studer v. Bleistein, 48 
Hun'}577,. a NYS» 1905... Vasseher ve 
Greenbank Alkali Co., 11 Hun 159; 
Kipp v. Meyer, 5 Hun 111; Bastian 
Bros. Co. v. Regal Doll Mfg. Co., 133 
Misc. 186, 231,NYS 285; L. B. Foster 
Co. v. Fox, 124 Mise. 740, 209 NYS 
230 [mod 215 App. Div. 433, 213 NYS 
634]; Robert Gair Co. v. Lyon,» 52 
Mise. 139, 101 NYS 787. See Hardt 
v. Western Electric Co., 84 App. Div. 
249, 82 NYS 835 (holding that on a 
sale of yarn by sample,a buyer was 
not precluded from rejecting a ship- 
ment, where previous shipments had 
been found to be equal to the sample 
and acceptable under the contract). 

Or.—Russel vy. Lilienthal, 36 Or. 
105, 58 P 890. 

Tenn.—John Deere Plow Co. v. 
Shellabarger, 140 Tenn. 123, 130, 203 
SW 756 [quot Cyc]. 


Wash.—Pacifie Coast El. Co. v. 
Bravinder, 14 Wash. 315, 44 P 544. 
See Sussman v. Mitsui, 114 Wash. 


294, 195 P 3 (holding that the fact 
that buyers accepted part did not 


‘estop them from asserting that the 


contract had been broken in that the 
goods furnished were not according 
to sample, where there was an agree- 
ment that the entire shipment should 
be sent to a third person who was 
purchasing the same from the buy- 
ers, the latter agreeing not to raise 
any question as to the character of 
Sn material unless the purchaser did 
so). 


Eng.—Jackson v. Rotax Motor, etc., 


Co., [1910] 2 K.-B. 987, 20 AnnCas 
rea Tarling v, O’Riordan, L. R. 2 
es ‘ 


Man.—Lewis v. Barre, 14 Man. 32. 


.La] In Georgia it has been held 
that if the buyer has accepted a part 
of the goods delivered at different 
times, but under an entire contract, 
and they prove inferior, he is not pre- 
cluded from rejecting the balance, if 
they also prove inferior. Henderson 
El. Co. v. North Georgia Milling Co., 
126 Ga. 279, 55 SE 50; Georgia Wool 
Stock Co. v. Transatlantic Clock, etc., 
Co., 338 Ga. A. 465, 126 SE 902; Savan- 
nah v. U. S. Fuel Corp., 29 Ga. A. 573, 
116 SE 218; Small v. Robertson, 28 
Ga. A. 162, 110 SE 504. 


47. Wigglesworth v. Uvalde Live 
Stock Co” (Tex. Civ.| “A.) 126 “Sw 
1180; Tessier v. North Atlantic Col- 
lieries, 9 Newfoundl. 422. 

48. Ark.—Westbrook v. Mente, 170 
Ark. 11381, 282 SW 961. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number. 
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fects in the goods accepted and that the balance shall 
conform to the contract.4® In other words, although 
the buyer may, where an installment is delivered 
which proves defective, refuse subsequent deliveries 
if they also are defective,®°° he cannot assume that 
subsequent deliveries will be defective, and reject 
them in advance, without inspection,®? and the con- 
tract may expressly so provide.®? On the other hand 
it has been held that, where there is an entire con- 
tract for successive deliveries, and the goods, under 
early deliveries, do not comply with the contract as to 
quality, the buyer may refuse to receive further de- 
liveries if he gives prompt notice of such refusal, 
even though later deliveries might, on inspection, 
be found to comply with the contract.°? But it is a 
general rule that where the contract is entire, an 
acceptance of a part of the goods is an acceptance 
of all,°* precluding the buyer from rejecting the bal- 
ance because of defects in quality;°® and this rule 
has been held applicable where the goods are de- 
livered at different times under an entire contract.°°® 


[§ 433] j. Liability for Injuries Due to Defects.°7 
A seller of a defective article, who, with knowledge 
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of the defect, and the danger arising therefrom, con- 
ceals the defect or represents the article to be sound, 
is liable for injuries caused by such defect.°® Thus, 
where a seller fraudulently represents that diseased 
animals are free from disease, he is liable in a direct 
action by the buyer for injury to other animals be- 
longing to the latter by communication of the disease 
to them;°® or the buyer may set up such injury in 
an action for the price.°® So where one sells food 
which he knows to be unwholesome, he is lable for 
consequent injury to one made ill by eating it;°+ 
and the same rule applies in the case of injury to 
the buyer’s cattle caused by feeding them food which 
the seller knew contained poison.°? But a buyer 
cannot recover damages for injuries resulting from 
defects of which he had knowledge.®? 

[§ 434] k. Evidence as to Quality or Condition®+ 
—(1) Presumption*®® and Burden of Proof.®® Where 
the buyer refuses to accept the goods as being of a 
quality inferior to that contracted for, the burden 
is on the seller, in an action for the price of the 
goods or for damages, to show that the goods are 
of the agreed quality.°” After acceptance of the 


Cal.—Guernsey v. West Coast Lum- /[ zero, (Mo. A.) 193 SW 606; Ungerer 55. See cases supra note 54. See 
ber Co., 87 Cal. 249, 25 P 414; Nye|v. Louis Maull Cheese, etc., Co., 155] also supra § 399. 
v. Weed Lumber Co., 92 Cal. A. 598,|] Mo. A. 95, 134 SW 56; Grafeman 56. Conn.—Lewis A. Crossett Co. 


268 P 659. 


Ga.—Henderson Bl. Co. v. North 
Georgia Milling Co., 126 Ga. 279, 55 
SE 50 (entire); Georgia Wool Stock 
Co. v. Trans-Atlantic Clock, etc., Co., 
33 Ga. A. 465, 126 SE 902; Savannah v. 
Wey Seetctuel!Corp., 29 7GarvAs O73, LLé 
SE 218. 

Ky.—New Blue Grass Canning Co. 
v. Dougan, 151 Ky. 522, 152 SW 566. 


Mich.—H. H. King Flour Mills Co. 
v. Bay City Baking Co., 240 Mich. 
79, 214 NW 9738; Habicht v. Galla- 
gher, 172 Mich. 328, 137 NW 685; Mc- 
Fadden v. Wetherbee, 63 Mich. 390, 
29 NW 881. 

N. Y.—Cahen v. Platt, 69 N. Y, 348, 
25 AmR 203; Baylis v. Weibezahl, 42 
Mise. 178, 85 NYS 355. 


Pa.—Irwin Gas Coal Co. v. Logan 
Coal Co., 270 Pa. 443, 113 A 667. 


Tenn.—John Deere Plow Co. v. 
Shellabarger, 140 Tenn. 123, 130, 203 
NW 756 [quot Cyc]. 

49. Baylis v. Weibenzahl, 42 Misc. 
178, 85 NYS 355; John Deere Plow 
Co. v. Shellabarger, 140 Tenn, 123, 
130, 203 SW 756 [quot Cyc]. 

50. See supra text and note 46. 

51. Sachs Shoe Co. v. Maysville 
Suit, etce., Co., 201 Ky. 239, 256 SW 
401; John Deere Plow Co. v. Shella- 
barger, 140 Tenn. 123, 203 SW 756. 
But see cases infra note 53. 


52. Yerxa v. Randazzo Macaroni 


. Mfg. Co., 315 Mo. 927, 288 SW 20. 


[a] Where contract provides that 
it shall be severable and that seller’s 
default as to one delivery shall not 
authorize buyer to refuse subsequent 
deliveries, the buyer cannot refuse 
to accept subsequent deliveries on 
the ground that prior installments 
were defective in quality. Yerxa v. 
Randazzo Macaroni Mfg. Co., 315 Mo. 
927, 288 SW 20. 


53. McDonald v. Kansas City Bolt, 
etc., Co., 149 Fed. 360, 79 CCA 298, 8 
LRANS 1110; Ten Broeck Tyre Co. 
v. Rubber Trading Co., 186 Ky. 526, 
217 SW 345; Newton v. Bagless Fruit 
Co., 155 Ky. 440, 159 SW_ 968; Sabin 
Robbins Paper Co. v. Cal Hirsch, ete., 
Mercantile Co., (Mo. A.) 263 SW 479; 
Lyons Milling Co. v. Farmers’ Sup- 
ply Co., 212 Mo. A. 390, 245 SW 572; 
Lindsborg Milling, etc., Co. v. Dan- 


Dairy Co. v. St. Louis Dairy Co., 96 
Mo. A. 495, 70 SW 390; Morrison v. 
Leiser, 73 Mo. A. 95. 

54. U. S.—Meyer v. Everett Pulp, 
CLC, JCO LO seedy So, Luks ICCA G AS 
[rev on another ground 184 Fed. 945]. 


Conn.—Emery Thompson Mach., 
oir Co. v. Graves, 91 Conn. 71, 98 A 
Ga.—Watkins v. Paine, 57 Ga. 50. 


Tll.— Telford v. Albro, 60 Ill. A. 
3592 


Mass.—Morse v. Brackett, 98 Mass. 
DS 


Miss.—Colossus Co. v. D. L. Fair 
Lumber Co., 156 Miss. 878, 127 S 300; 
Nelson vy. Wilkins, 151 Miss. 492, 118 
S 436. 

N. Y.—Stein v. La Plante, 102 Misc. 
698, 169 NYS 429; Mendetz v. Wood, 
86 Misc. 52, 148 NYS 92; Stovisky v. 
General Footwear Co., 185 NYS 760. 


Pa.—Cohn vy. Post, 78 Pa. Super. 


409; Lonker v. Cohen, 78 Pa. Super. 
73; Elzea v. Brown, 59 Pa. Super. 
403. 


Vt.—R. C. Bowers Granite Co. v. 
Drew Daniels Granite Co., 91 Vt. 107, 
ORSAUL? 7 O's 

Va.—Syer v. Lester, 116 Va. 541, 82 
SE 122. 

Wash.—Buckeye Buggy Co. v. Mon- 
tana Stables, 43 Wash. 49, 85 P 1077, 
117 AmSR 1032. 

[a] Effect of Uniform Sales Act. 
—Personal Prop. L. § 125 subd 3, pro- 
viding that, where the seller delivers 
the goods he contracted to sell, mixed 
with goods of a different description, 
the buyer may accept those in accord- 
ance with the contract, and reject the 
rest, and section 156, defining terms 
used in that law, does not change the 
common-law rule that, in the absence 
of a special agreement or peculiar 
circumstances, the acceptance of part 
implies an acceptance of the whole, as 
applied’ to a case where the goods 
were not of a different description, 
but merely of inferior quality or 
grade. Madison Costume Co. v. Gold- 
berg, 198 App. Div. 895, 191 NYS 223; 
Stovisky v. General Footwear Co., 185 
NYS 760; Portfolio v. Rubin, 110 
Misc. 3038, 180 NYS 520. 


Generally see supra § 399. 
On sale by sample see supra § 404. 


v. American Polish Corp., 9% Conn. 


485, 117 A 415. ; 
Iowa.—Halloran v. Quaker Oats 
Co., 185 Iowa 823, 171 NW 139. 
Mass.—Shohfi v. Rice, 241 Mass. 
211, 135 NE 141. 
Mich.—Gilbert v. Lichtenberg, 98 
Mich. 417, 57 NW 259. 
Oh.—Anderson v. Frantz Body 
Mite. Cole 18 Oh. Cire CtANeiSjsooe. 


But see Georgia cases supra note 
46[a]. 
57. Cross references: 
Damages from breach of warranty 
see infra §§ 864-866. - : 
Liability of seller for: : 
Fraud generally see Fraud § 104. 
Negligence generally see Negli- 
gence §§ 326-334. 


58. See cases infra note 59 et seq. 
59. Sherrod v. Langdon, 21 Iowa 


518; Greenby v. Brooks, 13 KyL 298. 
60. Rose v. Wallace, 11 Ind, 112. 
61. Van Bracklin v. Fonda, 12 


Johns. (N. Y.) 468, 7 AmD 3839. 


62. French v. Vining, 102 Mass. 
132, 3 AmR 440 (destruction of cow 
by ‘eating hay on which white lead 
had been spilled). 


63. Major v. Hefley-Coleman Co., 
(Tex. Civ. A.) 164 SW 445. 


[a] Injury to cattle——A buyer of 
cotton seed hulls for fattening cat- 
tle for market, who accepted those 
furnished with knowledge. that they 
were damaged, inferior in quality, 
and unsuitable for his purpose, could 
not recover for damage to his cattle 
from feeding such hulls. Major v. 
Hefley-Coleman Co., (Tex. Civ. <A.) 
164 SW 445. 


64. Generally see Evidence 22 C. 
65. Generally see Evidence §§ 25— 
66. Generally see Evidence §§ 13— 


67. UU. ‘S.—Union* "Paces Ri 3 Cor sive 
Clopper, 131 U. S. appendix excii, 26 
L. ed. 243; Frankel v. Foreman, 33 
F. (2d) 83. 

Ala.—Penn v. Smith, 98 Ala. 560, 
TAS 818: 

Ark.—American Standard Jewelry 
Co. v. Hill, 90 Ark. 78, 117 SW 781. 
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goods, the presumption is that they are of the agreed 
quality,®* and the burden is on the buyer to show 
that they were not of the agreed quality.®® 
where the buyer, in an action for the price, relies on 
the affirmative defense that the goods do not comply 
with the contract as to quality, he has the burden of 
proof,’° although it is otherwise where the answer is 
it has been held, 
such general denial is accompanied by a separate 
defense that the goods do not comply with the con- 
Likewise, where the buyer sues** or coun- 
damages, or seeks to recover back 
the purchase money paid,’® because of defects in 
quality, the burden of proof is on him; 
goods were sold as damaged, the buyer has the bur- 
den of proving that between the sale and delivery 


a general denial,‘ even though, 


rae. = 
terclaims’+* for 


Cal.—Ruiz v. Norton, 4 Cal. 355, 
60 AmD 618; Barsotti v. Imperatrice, 
97 Cal A. 1569, 275 PR. 892. 

Conn.—Merriman v. Chapman, 32 
Conn. 146. 

Ill.— Wolf v. Dietzsch, 75 Ill. 205; 
Lahiv v. Fleishman, 165 Ill. A. 312. 

Ind.—Gandy v. Seymour Slack 
Stave Co., 50 Ind. A. 72, 90 NE 915. 


5 BOW aes eter v. Hendrie, 3 Iowa 
63. 

Ky.—Milton v. Campbell, 205 Ky. 
135, 265 SW 508; " Bauer Cooperage 
Comwe Cc. ES Tartar=Co,.,, 144 Ky. 728;, 
139 SW 947. ; 

La.—Edward W. Smith Ice Mach. 
Co. v. Tranchina, 10 La. A. (Orleans) 
222), 

Me.—Trafton v. Davis, 110 Me. 
318, 86, A 179; Sobeh ade v. Davis, 110 
Me. cay 86 A 17 
Paper 


Co., ‘IT Mich. 185, e AW 864. 


Mo.—Arkla Lumber, etc., Co. v. 
Henry Quellmalz Lumber, etc., Co., 
252 SW 961, 968 [cit Cyc]. 


N. Y.—Pierson v. Crooks, 


115 N. 


Y. 589, 22 NE 349, 12 AmSR 831; 
Bastian Bros. Co. v. Regal Doll Mfg. 
€o., 133 Mise: 136; 231 NYS 285; 
Salmowitz v. Cohen, 103 Misc. 250, 


Patterson Gas Gov- 
16 Misc. 69, 37 


AGO ENYIS O21 
ernor Co. v. Bayne, 
NYS 656; Patterson Gas Governor 
Co. v. Glenby, 4 Misc. 532, 24 NYS 
57> [aff 9 Misc. 126, 29 NYS 279]; 
Ridless v. Polacoff, 175 NYS 756; 
Grand Union Folding Box Co. v. Rose 
Mirror Works, 173 NYS 433; Fried- 
man v. lLederer, 133 NYS 433; 
Bodenmann Mfg. Co. v. Lesser, 121 
NYS 335. 

N. D.—Skogness v. Seger, 35 N. D. 
366, 371, 160 NW 508 [quot Cyc]. 

Oh.—Frank vy. Far Store, 18 Oh. A. 
275. 

Tex.—Pontiac Shoe Mfg. Co. v. 
Hamilton, 18 Tex. Civ. A. 283, 44 SW 
405. 

vt.—G. R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 91 Vt. 
177, 99 Ay 875. 

Va.—Rosenbaum Hardware Co. v. 
Paxton Lumber Co., 124 Va. 346, 97 
SE 784. 

Wash.—Pacific Coast Hl. Co. v. 
Bravinder, 14 Wash. 315, 44 P 544. 

W. Va.—Regent Waist Co. v. O. J. 
Morrison Dept. Store Co., 88 W. Va. 
303, 106 SE 712. 

Wis.—Lee v. Jenson, 189 Wis. 286, 
206 NW 880; Lee v. Jensen, 179 Wis. 
468, 192 NW 78. 

Man.—Lewis v. Barré, 14 Man. 32. 

N. S.—Brownlie v. Sydney Cement 
Comnsd) Nese 905 

[a] Quality fixed by statute.—Un- 
der Rev. L. c 56 §§ 56, 57, making 
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So, 


right.7° 
and where 


it a criminal offense to sell milk 
which on analysis is shown to con- 
tain less than the percentage of milk 
solids or milk fat therein specified, 
the burden of proof, in an action to 
recover for milk sold, that the milk 
had not been watered, and contained 
the statutory amount. of solids, was 
on plaintiff, since a delivery of any 
other kind of milk would fail, as a 
matter of description, to be a com- 
pliance with the contract to sell and 
deliver milk. Copeland vy. Boston 
Dairy Co., 184 Mass. 207, 68 NE 218. 

68. Cleveland-McLeod Lumber Co. 
v. Hopson, 97 Ark. 109, 133 SW. 823; 
Atkins v. Cobb, 56 Ga. 86; Mansor 
NOt) 30 Ga. “A. 158, 117°SE 


Waiver of defects by acceptance 
see supra §§ 427-430. 


69. Ark.—Cleveland-McLeod Lum- 
ber Co. v. Hopson, 97 Ark. 109, 133 
SW 823. 

Ga.—Georgia Refining Co. v. Au- 
gusta Oil Co., 74 Ga. 497; Atkins v. 
Cobb, 56 Ga. 86; Mansor v. 
Opelinsky, 30%Ga. AL 158; DL SH 1:3. 


Ill.— Waukesha Canning Co. v. 
Horner, 138 Ill. A. 564. 


La.—Edwards v. Plaquemine Ice, 
éte;, (Co. 46 mas Anny 360) 15) Set: 


Vt.—Aitna Chemical Co. v. Spauld- 
ing, ete.;.Co., 98 Vt. bl, 126 A 582. 


70. U. S.—Ward v. Blake Mfg. 
Co.; 56 Fed. 437, 5 CCA 538. 


Ark.—Steelcote Mfg. Co. Vv. 
Eyes 176 Ark. 562, 3 SW (2a) 
v . 


Cal.—Stockton Iron Works v. Wal- 


ters, 18 Cal. A. 373, 123 P 240. 


Conn.—United Mach. Co. v. Etzel, 
89 Conn. 336, 94 A 356. 


Ga.—Moulton v. Baer, 78 Ga. 215, 
2 SE 471;: Toole v. Davenport, 63 
Gawl60e i. Ba ColteCon ivenMallory; 
35 Ga, A. 289, 133 SE 55. 


Ill. Goodlatte ov. Acme Sales 
Corp., 229 Ill. A. 610; Santa Rosa- 
Vallejo Tanning Co. v. Kronauer, 228 
Tl. A. 236. 

La.—Bewley Furniture Co. v. Mc- 
Daniel, (A.) 129 S 418; Bonura v. 
Rayville Fruit Co., (A.) 122 S 77. 

Mich.—Bay State Milling Co. v. 
Szucs, 225 Mich. 509, 196 NW 355. 

Minn.—Gustafson v. Trocke Cafe- 
teria Co., 174 Minn. 320, 219 NW 
159; Greenhut ‘Cloak Co. vy. Oreck, 
130 Minn. 304, 153 NW 613. ° 

Mo.—Jones v. Werthan Bag Co., 
254 SW 4. 

Okl.—Maston v. Glen Lumber Co., 
65 Okl. 80, 163 P 128. 

Pa.—Tate-Jones v. Union Electric 
Steel Co., 281 Pa. 448, 126 A 813. 

R. I.—Kellog v. Providence Churn- 


they suffered further damage.*® 
not be presumed to have purchased damaged goods 
from the fact that he paid less than the market price 
of first-class goods.*? 
the goods were delivered, and are shown to conform 
to the contract, it will be presumed that the residue, 
which was lost, also conformed to the contract.77% 


Inspection and rejection. 
buyer setting up such defense to prove that he in- 
spected and rejected the goods within a reasonable 
time;"® and if he relies on an alleged right to return 
unsold goods, the burden is on him to establish such 


Time of existence; 
burden is on the buyer seeking to recover damages 
for defects in quality, or setting up such defects as 
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But the buyer will 


Where more than one-half of 


The burden is on the 


and cause of defects.°° The 


ing Co., 45 R. I. 180, 121 A 123. 

Tex.—Gerlack-Higgins Milling Co. 
v. Sehrock, (Civ. A.) 277 SW 199; 
Varley v. Nichols- -Shepard Sales Co., 
(Civ. A.) 191 SW 611. 


Wash.—Royal Dairy Products Co. 
v. Spokane Dairy Products Co., 129 
Wash. 424, 225 P 412 (dictum). 


Wis.—Stowell Co. v. South Side 
Malleable Casting Co., 173 Wis. 216, 
180 NW 813. 


Ont.—Grodwards Co. v. Kirkland 
Lake Gold Min. Co., 17 OntWN 300. 


[a] Where goods are sold under 
agreement that they should prove 
satisfactory, the burden is on the 
buyer to show that goods rejected 
were legally unsatisfactory. Kupfer 
v. Michigan Clothing Co., 141 Mich. 
325, 104 NW 582. 


[b] Nonconformity to sample.— 
The burden is on the buyer to sus- 
tain his allegation that the goods re- 
fused did not correspond with the 
samples. Greenhut Cloak Co. v. 
Oreck, 130 Minn. 304, 153 NW 613. 


[c] Extent of burden.—In an ac- 
ticn on a note given in part for the 
purchase of a Silo, defendant show- 
ing by way of defense that live stock 
fed on ensilage taken from the silo 
were damaged, was required to go fur- 
ther and trace the improper condition 
of the ensilage and damages to some 
defect in the silo itself. Maston v. 
Glen Lumber Co., 65 Okl. 80, 163 P 
128. 

71. Zoller v. Morse, 130 Mass. 267. 


72. Frankel v. Foreman, 33 F. (2d) 
83. 

[a] Burden on seller of proving 
conformity of goods with contract 
does not shift to buyer under such 


pleadings. Frankel v. Foreman, 33 
(2a) 83. 

73. Peterkin v. Oglesby, 30 La. 
Ann. .907; Mackie. v.. Davis, 13 La. 
Ann. 475; Lowe v. Nelson, 7 La. Ann. 
646. 

74 Hills v. Edmund Peycke Co., 14 
Cal. A. 32, 110 P 1088: 


75. bane v. MeLay, 91°'Conn. 1385, 
99 A 498; Braufman v. Bender, 58 
N. D. 165, 225 NW 69. 

76. Gerard v. Prouty, 34 Barb. (N. 
Y.) 454. 

77. Hosmer v. Baer, 5 La. Ann. 35. 

774%. Skinner v. Griffiths, 80 Wash. 
291, 141 P 698. 

78. Muncie Wheel, etec., Co. v. 
Finch, 150 Mich. 274, 113 NW 1107; 
Cafre v. Lockwood, 22 App. Div. 11, 
47 NYS 916. 

79. Keller v. Strauss, 35 Misc. 365, 
70 NYS 126. 


80. Rights and papitees of par- 
ties see supra § 400 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


<> 


ca 
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an affirmative defense in an action for the price, to 
prove that the defects existed at the time of sale 
and did not result from deterioration after ship- 
ment,*+ or from the buyer’s negligence after he came 
into possession of the property,®? there being no 
presumption that the defects discovered after de- 
livery existed at the time of sale.’ 
hand it has been held that, where an animal dies 
within three days after it is sold, the presumption 
is that it was.unsound when sold,** and the burden 
is on the seller to show that the disease was con- 


tracted after the sale.’® 


81. Joannes Bros. Co. v. Czarni- 
kow-Rionda Co., 121 Misc. 474, 201 
NYS 409 [aff 209 App. Div. 868, 205 
NYS 930]. 


82. Davis v. Janin, 3 La. Ann. 712. 
83. Joannes Bros. Co. vy. Czarni- 
kow-Rionda Co., 121 Mise. 474, 201 


NYS 409 [aff 209 App. Div. 868, 205 
NYS 930]. 


84. Cornish v. Shelton, 12 La. Ann. 
415; Howell v. Rouseo, 10 La. A. (Or- 
leans) 268. 


[a] Presumption of unsoundness 
at the time of sale from its existence 
three days later may be rebutted. 
Cornish vy. Shelton, 12 La. Ann. 415. 


85. Howell v. Rouseo, 10 La. A. 
(Orleans) 268. 

86. Field v. Descalzi, 276 Pa. 230, 
120 A 113. 

87. U. S.—Meyer v. Everett Pulp, 
etc., Co., 193 Fed. 857, 1183 CCA 643, 
[rev 184 Fed. 945]; Pabst Brewing 
Co. v. E. Clemens Horst Co., 229 Fed. 
913, 144 CCA 195 [certiorari den 242 
WU. S637, 3% SCt 19,61 Lied. 539]. 


Ala.—Guiterman v. Culbreth, 219 
Ala. 382, 122 S 619; Williams v. Har- 
gett, 217 Ala. 280, 116 S 125; Denney 
eee B. -©olt Co.,, 210 Alan7318, 92)¢S 

Ark.—McCaskey Register Co. v. 
McCurry, 181 Ark. 649, 26 SW (2d) 
1108. 

Conn.—Dwyer _ v. 100 
Conn,.-393, 124 A. 1. 


Ga.—Toole v. Daniel, 9 Ga. A. 757, 
72 SE 270. 

Ill.—Lidgerwood Mfg. Co. v. S. R. 
H. Robinson, ete., Contracting Co., 183 
Ill. A. 431; Albert Haas Lumber Co. 
Vv. Harty) Bros; etc., Cos, 169. Tle A. 


Redmond, 


323; Weinberg v. Weinberg, 163 Il. 
A. 420. 

Kan.—Parmelee v. Knox, 24 Kan. 
lehey 


La.—J. A. Fay, etd., Co. v. Lafayette 
Tamber ios, 9 tua, A.) 674, 1t90 S278. 


Me.—Keeling-Easter Co. v. Dunn- 
ing, 113 Me. 34, 92 A 929. 


Md.—Deland Min., ete., Co. v. Han- 
na, 112 Md. 528, 76 A 850, 136 AmSR 
404. 

Mass.—McDonough Co. v. Lennox, 
248 Mass. 421, 143 NE 346; Collins v. 
Delaporte, 115 Mass. 159. 


Mich.—Shapiro v. Goodman, 236 
Mich. 412, 210 NW 211; Schofield v. 
Conley, 126 Mich. 712, 86 NW 129; 
Carrel v. Kalamazoo Cold Storage Co., 
112 Mich. 34, 70 NW 323. 

Mo.—Ungerer v. Louis Maull 
Cheese, etc., Co., 155° Mo. A. 95, 134 
Sw 56. 

Mont.—Mette, etc., Distilling Co. v. 
Lowrey, 39 Mont. 124, 101 P 966. 

N. Y.—Lehmaier v. Standard Spe- 
cialty, etc., Co., 123 App. Div. 431, 108 
NYS 402. 

N. C.—Atlantic Fruit Distributors 
vermoster, 1169) NE C139, 85) Si 13.07 

Peel —Sternanv. Chasnon,y 39) ektay Le 
567, 99 A 592. 
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contract.®® 


On the other 
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Want of inspection. In an action by the seller 
for the price, the burden is on the buyer, seeking to 
counterclaim for defects in quality, to prove that 
there was no official inspection as required by the 


[§ 435] (2) Admissibility—(a) In General. Any 
competent evidence, if relevant and material, is ad- 
missible on behalf of the buyer to show that the 
goods were not of the quality agreed upon,®* and 
that they were rejected for that reason ;** 
behalf of the seller to show that the contract as to 


and on 


quality was complied with,®® and that the buyer 


Tex.—Southern Gas, etc. Co. v. 
Adams, (Civ. A.) 198 SW 676 [rev on 
ie ground (Commn. A.) 227 SW 

45]. 


Wash.—Peterson v. Denny-Renton 
ee ete., Co., 89 Wash. 141, 154 P 


Wis.—Neck v. Marquette Cement 
Mfg. Co., 158 Wis. 298, 148 NW 869. 


And see cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action for damages for de- 
fendant’s refusal to accept a _ ship- 
ment of Brazilian black beans pur- 
chased by him, on the ground that 
they were unmerchantable because of 
weevil infection, evidence that the 
sellers had purchased the beans from 
certain importers as of fair quality, 
and afterward recovered damages on 
an arbitration award because the 
beans were found not to be of the 
quality specified, was competent as 
bearing on the condition of the beans. 
Egbert v. Barrett, 223 Mich. 218, 193 
NW 837. (2) Samples of heel leather 
furnished to a buyer were pertinent 
on the isSue whether leather shipped 
complied in quality with the sample. 
International Shoe Co. v. C. G. Fleck- 
enstein Co., 229 Mich. 686, 202 NW 
942. (3) On an issue whether whisky 
shipped on order was of the brand 
and quality ordered, it was competent 
for the buyer to introduce evidence 
showing that the barrelS were re- 
ceived apparently in the same con- 
dition as when shipped, and that they 
had not been tampered with after they 
reached the buyer’s cellar. Mette, 
ete., Distilling: Co. v. Lowrey, 39 
Mont. 124, 101 P 966. (4) In an ac- 
tion for price of highway_ brick de- 
livered under shipping order consti- 
tuting on its face a complete contract 
between the parties, the buyer might 
show that the bricks actually deliv- 
ered were bricks of another quality 
selling at a lower price. Peterson V. 
Denny-Renton Clay, ete, Co. 89 
Wash. 141, 154 P 123. (5) Although 
a sale of cement provided that it 
should conform to _ specifications 
adopted by the society for testing ma- 
terials, and withstand the tests of 
the society of civil engineers, evi- 
dence that work constructed with the 
cement was defective and insufficient 
was admissible to show its inferiori- 
ty. Neck v. Marquette Cement Mfg. 
Co., 158 Wis. 298, 148 NW 869. 


[b] Evidence held inadmissible.— 
(1) In an action for damages for re- 
fusal to accept cattle, where the is- 
sue was whether the cattle were fat 
and in good condition, court properly 
refused to allow the buyer to testify 
that he had cattle sold to another at 
a certain price if fat and in good con- 
dition and that he so told_plaintiff 
when tendering the cattle. Milton v. 
Campbell, 205 Ky. 135, 265 SW 508. 
(2) Evidence that the seller who sold 
machine shovels to defendant did not 
sell any others in defendant’s district 
would have no appreciable tendency 
to prove the unsatisfactory work of 
such shovels, and was properly ex- 
cluded. ,Lake Superior Loader Co. v. 


Huttig Lead, etc., Co., 305 Mo. 130, 
264 SW 396. (3) In an action for 
breach of a contract to purchase a 
named cattle food in certain brands, 
“or something the same analysis,’ ad- 
mission of defendant’s testimony that 
the food tendered was of a different 
color than the brands mentioned, 
which were the leading brands, sold 
for a higher price, and were preferred 
by the trade in defendant’s vicinity, 
etc., was error. Mayflower Mills v. 
Hardy, 138 Va. 138, 120 SH 861. (4) 
In an action for a balance of the price 
of hay sold to defendant, it was not 
error to refuse to permit defendant 
to introduce certain samples of hay 
which had been returned, on an issue 
of the quality of the hay sold; the 
samples not having been properly 
identified as samples of the hay in 
question. Whaley v. Vannatta, 177 
Ark. 238, 91 SW 191. (5) Other cases 
in which the evidence was held inad- 
missible. Oden-Elliott Lumber Co. v. 
Butler County Bank, 213 Ala. 84, 104 
S 3; Oden-Elliott Lumber Co. v. Dan- 
iel-Gaddis Lumber Co., 210 Ala. 582, 
98 S 730; Walshe Mfg. Co. v. W. T. 
Smith Lumber Co., 178 Ala. 472, 59 S 
455; Merchants’ Finance Co. v. 
Acosta, 82 Cal. A. 431, 255 P 772; 
Stockton Iron Works v. Walters, 18 
Cal. A. 373, 123 P 240; Chivers v. Sig- 
mund, 164 Ill. A. 555; Moors v. Ken- 
tucky Electrical Co., 182 Ky. 825, 208 
SW 15; Stanley v. Weber Impl., ete., 
Co., (Mo. A.) 190 SW 372. . 


88. Kelly yv. Sand 
92S 424. Y nders, 207 Ala. 259, 


[a] Tlustration.—In an action by 
the seller against the buyer of beef 
for failure to accept it, it being the 
seller’s theory that the beef was re- 
Jected because the buyer had, no stor- 
age room, and not because of inferior 
quality, it was error to exclude the 
buyer’s evidence that he had sufficient 
storage capacity for the beef. Kelly 
v. Sanders, 207 Ala. 259, 92 S 424, 


89. U. S.—Griffin Grocery Co. v. 
Richardson, 10 F. (2d) 467; American 


Lumber, etc., Co. vy. Berthold, ete., 
Lumber Co., 233 Fed. 971, 147 CCGA 
645; Savery Hotel Co. v. Under-Feed 


Stoker Co. of America, 178 Fed. 806 
102 CCA 254. 3 


Ind.—Washburn-Crosby Milling 
ae v. Brown, 56 Ind. A. 104, 104 NE 

Mass.—Stock vy. 
499, 116 NE 263. 


Mich.—Snelling v. Brown, 167 Mich. 
202, 182 NW 549. 

N. Y.—Fletcher v. Jacob Dold 
Packing Co., 41 App. Div. 30, 58 NYS 
612 [aff 169 N. Y. 571 mem, 61 NE 
1129 mem]. 


Tex.—Plotner v. Markham Ware- 
house, etc., Co., (Civ. A.) 122 SW 443. 

Wis.—Stowell Co. vy. South Side 
Malleable Casting Co., 173 Wis. 216, 
180 NW 813. 

And see cases infra this note. 

[a] Adulterated articles.—Where, 
in an action to recover for breach of 
a contract of sale of coffee, the buy- 
er’s witness testified that the coffee 


Snell, 226 Mass. 
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rejected the goods because he could subsequently 
purchase like goods at a lower price, and not because 
of any defect in quality.°° The buyer cannot, how- 
ever, show defects in goods received and accepted 
without objection as an excuse for a failure to order 
the full amount of goods called for by the contract 
and which were to be delivered within a certain time 
as ordered.®! The quality of the article sold may 
be shown by evidence as to its fitness for the pur- 
poses for which it was intended,°®” the results of 
its use,®? and, in the case of a sale of machinery, by 
the character of its product.°* So, where specific 
cattle were sold, evidence of the kind of cattle they 
were is admissible as bearing on the question wheth- 
er they were fat and in good condition, as required 
by the contract, when tendered to the buyer.®® 
Where the seller claims that machinery was properly 
installed, but owing to the buyer’s negligence did 
not operate successfully, the buyer may show im- 
proper installation.°® But evidence as to the mere 
possibility of the existence of. circumstances which 
would affect the quality is not admissible;?? and 
where the buyer refuses to accept a heating plant, 
evidence as to whether the plant would, if installed, 
operate as stipulated in the contract, is properly ex- 
cluded as speculative.°® So evidence that other like 
goods received by the buyer were inferior, and that 
he told the seller that unless the goods ordered were 
of better quality he would not use them, is inadmis- 
sible to show that the goods the seller was prepared 
to deliver were not up to sample.®® Evidence is ad- 
was covered with an opaque sub- 
stance, it was error to refuse to al- 
low the seller to show that such sub- 
stance did not conceal any defects in 
the coffee, since under Pub. Health L. 
(L. [1893]. ¢ 661) § 41, a sale of 
coated coffee is not illegal, unless 
so colored or coated that damage is 


concealed, or it is made to appear 
better or of greater value than it 


etc., Carpet Co. 
Assoc., 
People’s _ Ice, 
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Shoe Co. v. C. G. Fleckenstein Co., 
229 Mich. 686, 202 NW 942; 
Wallace, 48 Pa. Super. 61; 


(Tex. Civ, A.) 197 SW 11395} 9. 
etc., 
Cotton Oil Refining Co., 
A.) 182 SW _ 1163; 
pert, (Tex. Civ. A.) 167 SW 1098. 


Co, 
Alsworth v. Rep- 
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missible to show the steps taken by\ the seller to 
correct the alleged defects, but evidence of the 
amount paid by the buyer for alterations and repairs 
is not competent to show the nature and extent of 
the defect;2. and where a machine broke down on 
trial, but after repair was accepted and used by the 
buyer, evidence as to the cause of the original break- 
down is immaterial.? It may be shown that the ar- 
ticle was satisfactory if properly used,* and, on the 
other hand, that the buyer had made a skillful test 
of the goods and found them worthless.® But the 
fact that the buyer followed the advice of, the seller, 
given without consideration, is immaterial.® Corre- 
spondence between the buyer and seller and between 
the buyer and a person for whom he had ordered the 
goods relative to the quality of the goods is admis- 
sible,” as is evidence that the damage which the buy- 
er claimed to be due to the goods sold was in fact 
due to the inferiority of other goods.® On sale by 
sample, witnesses having sufficient knowledge may 
compare the goods delivered with the sample, and 
point out in what respect they differ from the sam- 
ple;® but where goods sold by sample are shipped 
in two lots, it is not proper to admit testimony that 
one lot was not equal to the sample in an action for 
the price of the other lot.1° Evidence that mer- 
chants generally would consider the goods to be of 
a certain quality is not admissible unless founded on 
proof of a custom.1! So evidence as to the condition 
of the goods at the place of shipment is inadmis- 
sible where the contract provides that the quality 
dence in an action for the price on de- 
fendant’s refusal to receive the goods. 


Muskegon Curtain-Roll Co. v. Key- 
stone Mfg. Co., 135 Pa..132, 19 A 1008. 


Logan v. Berkshire Apartment 
Assoc., 3 Misc. 296, 22 NYS 776. And 
see Stanley v. Weber Impl., ete., Co., 
(Mo. A.) 190 SW 872 (holding that, 
where a buyer claimed that the sell- 


Gobey v. 
Kennard, 
Houston Hotel 


v. Interstate 
CRex MeL. 


: : 90. Griffin Grocery Co. v. Rich-|er breached a sales contract in not 

Sc aaelas ag eee a wee hae arate 46) ardason, 10 F. (2d) 467; Turley v. delivering an automobile in good con- 
Daten iyt Ae National Ammonia Co., (Mo. A.) 299] dition, ‘evidence covering repairs of 
[b] Evidence held admissible.-—]SW 53. the car for some eighteen months 


Where, in an action for the price of 91 
Christmas trees, the buyer claimed + 
that some of the trees were not of 
sufficient length, it was proper to gree C 
permit the seller to testify as to the| Medicine Co. 9 


Kingman 
Co., 74 Ill. A. 22. 


Boehringer v. 
Tex, Civ. A. 284, 29 


after the delivery was inadmissible). 


3. Boothe v. Squaw Springs Wa- 
ter Co., 142 Cal. 578, 76 P 385. 


4. Glaeser v. Hoeffner, 68 Mo. A. 


Hanna Wagon 


A. B. Richards 


condition of the trees and their meas-|SW_ 508 : 158; Blair v. Ford China Co., 26 Pa. 
urements. Snelling v. Brown, 167 Pe pee ve TANGO nee He Super. 374. 
Mich. 202, 132 NW 549. ; e Loach v. Hardee, a. : 5: i 
; ; ‘gan Toledo. Say. Bank x. Rathmann, (84 Ale bese ee ee eae 
Fh In ae ection fon tha vrice of cers| Lom aceke:, tae NU does JaRdele. -¥.| voter eee et ee 
i i i . . Phelps, , 5 
tain boot patterns, where the only bags brent paaey Corp, 219 App. Div. 20 NW 840. 4 Ser 


issue is as to whether the patterns 
were made as ordered, a letter writ- 94. 
ten by plaintiff to defendant, advis- 


West v. 


Conesus Lake Salt 7. 
Min. Co., 4 NYSt 384. 


Little Rock Grain Co. yv. Bru- 
baker, 89 Mo. A. 1. 


ing him to have the patterns made in 
the regular way, instead of as sug- 
gested by defendant, is immaterial. 
White v. Adams, 77 Iowa 295, 42 NW 
199. (2) In a buyer’s action on a 
contract for the sale of the seller’s 
crop of lambs to be of good size and 
merchantable condition, where the 
buyer had rejected the lambs ten- 
dered as not in compliance with the 
contract, evidence as to the reputa- 
tion of the seller and one of his wit- 
nesses as to being. good sheepmen 
was inadmissible. Stanfield v. Arn- 
wine, 102 Or. 289, 202 P 559. (3) Evi- 
dence of the price of soles manufac- 
tured from “heeling’” leather was 
held irrelevant on the issue whether 
heeling leather shipped to the buyer 
equaled the quality of sample leath- 
er furnished by the seller. Interna- 
tional Shoe Co. v. C. G. Fleckenstein 
Co., 229 Mich. 686, 202 NW 942. (4) 
Other cases in which the evidence was 
held inadmissible. International 


95. Milton v. Campbell, 205 Ky. 
135, 265 SW 508. 
96. Southern Gas, etc., Engine 


Co. v. Richolson, 
SW 529. 


Ore Whitley v. Ramspeck, 74 Ga. 
SOlLs 


98. Ludlow  v. 


(Tex. :Civ,, Av) 2181 


Peck-Williamson 


Heating, ete., Co, 116 Ky. 608, “26 
SW 377, 25 KyL 831. 
99. Bresky |v. Rosenberg, 256 


Mass. 66, 152 NE 347. 


1. Muskegon Curtain-Roll Co. v. 
Keystone Mfg. Co., 135 Pa. 1382, 19 
A 1008. * 

[a] Rule applied.—Where plain- 
tiff contracted with a manufacturer 
to replace defective goods shipped 
defendant, and the latter, after ex- 
amining samples, directed the manu- 
facturer to complete the order, the 
contract between plaintiff and the 
manufacturer is admissible in evi- 


— 


8. Fuller v. Harris, 48 Wash. 519, 
93 P 1080. 


9...St. Jaouis: Paper-Box Go. yas 
C. Hubinger Bros. Co., 100 Fed. 595, 
40 CCA 577. 


[a] Witnesses who worked in de- 
fendant’s starch factory, and were 
familiar with the construction and 
use of starch cartons, were properly 
permitted to compare the cartons 
shipped by plaintiff with the sample 
attached to the contract, and point 
out to the jury the differences and 
various alleged defects in plaintiff's 
cartons. St. Louis Paper-Box Co. v. 
J. ‘C, Hubinger Bros. Co.,;.100 Hed, 
595, 40 CCA 577. 


Comparison with other goods see 
infra § 440. 

10. Cook v. Sheehan, 16 S. D. 92, 
91 NW 452. 


11. Woods v. Miller, 55 Iowa 168, 
7 NW 484, 39 AmR 170. 


a ie 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 435-437] - 


is to be determined at the point of destination.1” 


Legal standard of milk. When the seller of milk 
seeks to recover damages for the buyer’s breach of 
contract, the milk may be shown to be above or below 
the legai standard, by any competent evidence ;** 
the parties are not bound to show that an analysis 
was made,'* and are not limited to providing the 
quality by the testimony of a certified inspector, by 
the use of inspected testing machines, or by samples 
taken as required by statute.?® 


Acts of third persons. Evidence that some of the 
goods furnished had been returned by the buyer’s 
customers is not admissible to show defects in qual- 
ity,*® especially where it did not appear that they 
may have been returned for causes other than the 
defects relied on by the buyer.?? 

-[§ 436] (b) Declarations or Admissions, and 
Opinions. Subject to the general rules as to the 
admissibility of declarations!® and admissions,!® the 
declarations and admissions of the parties to a sale 
are competent on the issue of quality, if relevant and 
material,?° otherwise not.21_ So it may be shown 
that the buyer had used expressions in commenda- 
tion of the goods,” although such statements may 
be explained and limited.?? But where goods were 
sold to a corporation under a contract that they 
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should be satisfactory, a letter by an officer of the 
corporation, acting outside the scope of his duties, 
recommending the goods, is not admissible.2* The 
seller may show that his assent to a reduction in 
price was for the purpose of avoiding controversy, 
and not as an admission of defects in quality.?° 


Opinion evidence. The opinion of an expert is 
admissible on the question of quality of goods sold.?® 
So, where the buyer of goods to be delivered in in- 
stallments seeks to justify a refusal to accept goods 
tendered because goods previously delivered did not 
comply with the contract, testimony of an expert 
that the goods previously delivered were a substitute 
for the goods contracted for, but of such close re- 
semblance that a casual examination would not de- 
tect the defect, was admissible to defeat the seller’s 
right to recover damages for the buyer’s refusal to 
accept the goods.?* 


[§ 487] (c) Time of Defective Condition. The 
quality of the goods may be shown by evidence as to 
their condition while in transit,?8 or on arrival at 
destination;?® but evidence of the condition of the 
goods long after the sale cannot be shown for the 
purpose of, establishing the quality at the time of 
sale.2° On the other hand it has been held that 
lapse of time after the sale does not render the evi- 


12. Bower Venus Grain Co. v. Nor- 
man Milling, ete., Co., 86 Okl. 152, 
207 P 297. 

13. Graustein Wyman, 250 


v. 
Mass. 290, 145 NE 450; Copeland v. 


Boston Dairy Co., 189 Mass. 342, 75 
NE 704. 
14. Graustein v. Wyman, 250 


Mass. 290, 145 NE 450; Copeland v. 
Boston Dairy Co., 189 Mass. 342, 75 
NE 704, 


15. Graustein — v. 
Mass. 290, 145 NE 450. 


16. Tea Java Coffee Co. v. Saxon 
China Co., 207 Ala. 33, 91 S 885. 


17. Tea Java Coffee Co. v. Saxon 
China Co., supra. 


18. See Evidence §§ 118-259. 
19. See Evidence §§ 3823-509. 
Wilcox v. Henderson, 64 Ala. 


Wyman, 250 


20. 
5385. 

Ga.—Wilson v. Coleman, 81 Ga. 297, 
6 SE 693. 


Iowa.—Hutton v. Maines, 68 Iowa 
650, 28 NW 9. 


Me.—Keeling-Easter Co. v. Dun- 
ning, 113 Me. 34, 92 A 929. 
Mich.—Snelling v. Brown, 167 


Mich. 202, 132 NW 549. 


Miss.—McClave-Brooks Co. v. Bel- 
zoni Oil. Works, 113 Miss. 500, 74.58 
332. 

N. Y.—Delafield v. 
N. Y. Super. 1. 

Pa.—Tranter Mfg. Co. 
67 Pa. Super. 378. 


Tex.—Young v. 
AD ALS 53S Wid 15. 


Vt.—Miles v. Vermont Fruit Co., 
98 Vt. 1, 124. A 559. 


{a] Printed circulars and posters 
distributed and displayed by the sell- 
er are admissible to show what has 
been claimed as to the quality of 
goods where it appears that there has 
been no change in manufacture since 
the circulars were issued, Wilcox v. 
Henderson, 64 Ala. 535. 


[b] Complaints by buyer.—(1) A 
buyer defending an action for the 
price was entitled to show that he 
had in due course of business sent to 
the seller a telegram and a letter 
complaining that the goods were of 


De Grauw, 22 
v. Blaney, 


Robinson, (Civ. 


v. Dunning, 113 Me. 34, 92-A 929. (2) 
In action for price of gas engine 
which seller was to start running, 
letters complaining of unsatisfactory 
condition of engine and requesting 
that a man be sent to start it were 
admissible. Tranter Mfg. Co. v. 
Blaney, 67 Pa. Super. 378. 


{c] Expressions of satisfaction by 
buyer.—In suit for price of outfit sold 
defendant corporation for use under 
boiler, it was error to refuse to ad- 
mit declaration of defendant’s man- 
ager, made to a third person, that 
equipment was giving satisfaction, 
and was increasing boiler capacity of 


plant. McClave-Brooks Co. v. Bel- 
come Oil Works, 113 Miss. 500, 74 S 
332. 

[d] Evidence held admissible.— 


(1) Where, in an action for the price 
of Christmas trees sold, plaintiff tes- 
tified that defendant complained 
about the quality of some of the 
trees, and that it was agreed that if 
they were not of the proper quality 
an allowance would be made, evi- 
dence as to what plaintiff said to de- 
fendant, as to the condition of the 
trees after their arrival, was admis- 
sible. Snelling v. Brown, 167 Mich. 
202, 182 NW 549. (2) A telegram of 
defendant, the buyer of potatoes, to 
plaintif: “seller, ‘Not arrived’ © iy. 
market declining heavily ... place 
claim for delay ... or will refuse,’ 
was admissible, not only as tending 
to refute defendant’s testimony that 
he had not then decided to reject 
them,. but as bearing on the proba- 
bility of his later claim that they 
were of inferior quality. Miles v. 
Vermont Fruit Co., 98 Vt. 1, 124 A 
559), 

21. Swift v. Goldberg, 
190, 118 SE 358. 


[a] Evidence held inadmissible.— 
A letter written by a buyer to the 
seller, prior to the making of the 
eontract, to the effect that the buyer 
could not use damaged linters, would 
not tend to establish that the linters 
refused by the buyer were actually 
damaged. Swift v. Goldberg, 121 S. 
C: 190, 113 SE 358. 

Irrelevant declarations 
see Evidence §§ 187-190. 


22. Hook v. Stovall, 26 Ga. 704; 
Russell v. Newdigate, 44 SW 9738, 19 


Ld, SC: 


generally 


inferior quality. Keeling-Easter Co.] KyL 1965. 


23. Elwood y. McDill, 105 Iowa 


437, 75 NW 340. 
24. McMyler 
One Cir CLAN AS 


25. West v. Smith, 101 'U. S. 263, 
25 L. ed. 809. 


26. Fletcher v. Southern, 
A. 550, 84 NE 526. 


Subjects of expert testimony gen- 
erally see Evidence §§ 737-789. 


27. Ungerer Vv. Louis Maull 
Cheese; ete., €o., 155 Mo. A. 95, 134 
SW 56. 


28. Lawrence v. White, 15 F. Cas. 
No. 8,147, 5 McLean 108. 


29. Intermountain Farmers’ Equi- 
ty \vai Norris, 39 Ida. 685, 229 Pev4b; 
Cleveland Stone Co. v. Monroe Coun- 
ty Oolitic Stone Co., 11 Ind. A. 423, 
39 NE 172; Keeling-Easter Co. v. 


v. Beckman Co., 17 
LIS2e 


41 Ind. 


Dunning, 113 Me. 34, 92 A 929; Wil- 
lits v. Houston Packing Co., (Tex. 
Civ. A.) 268 SW 287. 

{a] Tllustrations.—(1) Evidence 


of the condition of a shipment of oats 
on arrival at destination is admissi- 
ble to show the condition thereof 
when loaded, where there is evidence 
tending to show either the absence 
of anything that would naturally re- 
sult in a change of such condition or 
tending to explain any change that 
has occurred. Intermountain Farm- 
ers’ Equity v. Norris, 39 Ida. 685, 229 
P 745. (2) In a buyer’s action for 
breach of contract by failure to ship 
oil of the quality ordered, testimony 
of plaintiff's chemists that samples 
of oil, taken at the point of destina- 
tion from the bottom of a tank car, 
in which shipped and returned, were 
contaminated with mineral oil and 
otherwise in such condition as to 
show impossibility of its being of the 
quality called for when loaded, after 
taking probable effect of a long jour- 
ney during hot weather into account, 
was admissible, in the absence of 
evidence that the car was tampered 
with, although no affirmative proof 
was made that it was not tampered 
with. Willits v. Houston Packing 
Co., (Tex. Civ. A.) 268 SW 237. 


30. Peterson v. Mineral King Fruit 
Co., 140 Cal. 624, 74 P 162; Cantwell 
Hagle Brewing Co.. v. Horst, 61 Ill. 
A. 330; Welch v. Norton, 73 Iowa 
721, 36 NW 758; Houghton Impl. Co, 
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dence incompetent, but merely affects its weight.*? 
So it has been held that evidence of the unsoundness 
of an article thirty days after its receipt by the 
buyer is admissible to show its unsoundness when 
received;*? and that, where a defect appeared with- 
in a few days after sale, it may be shown that a 
defect of such nature may have existed at the time 
of sale.*? It has also been held that evidence that 
a machine was secondhand is admissible, although 
determined by an examination made several months 
after the sale, where it had not been used in the 


meantime,** and that the condition of an article at 


the time of the trial may be shown in connection with 
evidence that it was in the same condition when re- 
ceived.?4% 

[§ 438] (d) Price Paid on Original Sale or on 
Resale. In the absence of fraud, evidence as to the 
price paid by the seller for the goods is immaterial ;*° 
and the fact that the buyer offered to accept the 
goods at a reduced price is immaterial if such offer 
was not accepted.2® But it may be shown what value 
was placed on the goods for insurance purposes,°* 
and it is permissible to show the value of the goods 
at a place in the neighborhood of the place of deliv- 
ery, in the absence of any evidence as to their value 
at the place of delivery.*® 


Price obtained on resale. Evidence as to the price 
for which the buyer resold the goods has been held 
admissible,?° although there is authority to the con- 
trary.*® On the other hand it has been held that evi- 
dence as to the price the goods were sold for on the 
refusal of the buyer to accept them is immaterial,*! 
and so too is evidence as to the loss suffered by the 
buyer on resale.*? 


v. Doughty, 14 N. D. 331, 104 NW 516. 
[a] Condition after rejection.— 


35. 


SALES 


Meyer Bros. Drug Co. v. Puck- 
ett, 139 Alar33t, 35 S 1029. 


[§§ 437-439 


Parol evidence.*? If the contract is ambiguous 
as to the quality of the goods sold, parol evidence 
may be resorted to to explain it,44 but parol evidence 
is not admissible to show that a sale not purporting 
to be a sale by sample is in fact such a contract,*® 
nor can the buyer of goods by sample show by parol 
a more enlarged or different contract respecting the 
quality.*® 

[§ 439] (e) Inspection and Results Thereof, or 
Opportunity To Inspect. Testimony as to the qual- 
ity of goods must, as a rule, be based on personal 
knowledge,*’ but, if based on such knowledge, as ac- 
quired by examination and observation, it is admis- 
sible.48 Evidence tending to show an inspection and 
approval by the buyer or a person agreed on for 
that purpose is admissible,*® as is also the evidence 
of such person as to the results of his inspection.°° 
So evidence of a test of an engine, made after suit 
brought and by persons selected by the buyer is ad- 
missible.°°% Evidence may also be admitted to show 
the terms of a receipt given by the buyer to the 
carrier after inspection of the goods.°! Evidence 
as to the fairness of the inspection or test,°? or of 
the buyer’s good faith in rejecting the goods as not 
satisfactory,°? is admissible; and it may be shown 
that the defects revealed by the inspection, trial, or 
test were due to the lack of skill or mismanagement 
of the buyer.®>+ Evidence of material differences in 
results between the inspection made by an inspector 
agreed on by the buyers and the inspection of other 
impartial inspectors is competent to show gross mis- 
take.®® 

Chemical analysis of coal or ore sold by sample is 
admissible, although no chemical analysis of the 


oun Na, York, Vi pRex, 2615 SESW 


Evidence as to the condition of prunes 36. 


two months after they have been 
handled and boxed and rejected by a 
buyer is not competent to prove their 
condition when tendered to him. 
Peterson v. Mineral King Fruit Co., 
140 Cal. 624, 74 P 162. 


[b] Condition several weeks after 
delivery.—In an action for the price 
of potatoes, defended on the ground 
that they were rotten, testimony as 
to the condition of the potatoes of a 
witness who purchased some from de- 
fendant two or three weeks after 
their delivery was properly exclud- 
ed as too remote on the condition of 
the potatoes when delivered. Hughes 
v. Moskovitz, (Iowa) 172 NW 7. 


Price obtained on resale see infra 
§ 438. 


31. Dwyer v. Redmond, 100 Conn. 
393, 124 A 7; Aultman v. Miller, 52 
Kan. 60, 34 P 404; Keeling-EHaster 
Co. v. Dunning, 113 Me. 34, 92 A 929. 


[a] Rule applied.—That a_ wit- 
ness’ examination of the motor of an 
automobile truck, the running, con- 
dition of which was alleged to have 
been fraudulently represented to the 
buyer, was made a considerable time 
after the sale, affected the weight 
rather than the admissibility of his 
testimony as to its condition. Dwy- 
er v. Redmond, 100 Conn. 393, 124 A 7. 


32. Nigro v. Globe Fruit ae (Tex. 
Civ. A.) 298 SW 305. 
38. Banks v. Botts, 10 La. 42. 


34. Grieb v. Cole, 60 Mich. 397, 27 
NW 579, 1 AmSR 533. 

344%. J. Kennard, etc., Carpet Co. 
vy. Houston Hotel Assoc., (Tex. Civ. 
A.) 197 SW 1139. 


Hawley Down-Draft Furnace 
Co. v. Hooper, 90 Md. 390, 45 A 456. 


37. Ryals v. Johnson County Sav. 
Bank, 106 Ga. 525, 32 SE 645. 


38. Deifendorff v. Gage, 7 Barb. 
NEO YO 185 

39. Buford v. McGetchie, 60 Iowa 
298, 14 NW 790. 


40. Cohen v. Simpson, 
A.) 382 SW? 59. 


[a] TIllustration.—Evidence of the 
price for which the buyer resold lum- 
ber after it had been used in his build- 
ing and had then been taken down 
and remained for some time was in- 
admissible to prove the quality of the 
lumber when the original buyer 
bought it. Florida Athletic Club v. 
Hope Lumber Co., 18 Tex. Civ. A. 161, 
44 SW 10. 

41. Wilsker v. Gerli, 182 App. Div. 
787, 170 NYS 288; Carey v. Baldwin, 
61 NYS 581. ) 

42. German-American Provision 
Co. v. Jones, 87 Miss. 277, 39 S 521. 


(Tex. Civ. 


43. Generally see Evidence §&§ 
1380-1729. 

44. Johnson v. Hamilton, 24 Or. 
320) 33) Phbil; Jones Vv. Clarke, 20. 


& N. 725, 157 Reprint 299. 

45. Harrison v. McCormick, 89 Cal. 
327, 26 P 830, 283 AmSR 469; Wiener 
v. Whipple, 53 Wis. 298, 10 NW 433, 
40 AmR 775. 

46. Mayer v. Dean, 115 N. Y. 556, 
22 NE 261, 5 LRA 540. 

47. Smith v. Groneweg, 
178, 41 NW 939 

48. Tallahatchie 


40 Minn. 


Lumber Co. v. 


| Riverside Lumber Co., 12 F. (2d) 388; 


49. Southern Wood Preserving Co. 
v. McCamey, 218 Ala. 201, 118 S 393; 
Doak Gas Engine Co. y. Fraser, 168 
Cal. 624, 143 P1024; Newhall v. Ham- 


ilton, 128 Mass. 463; Birdsong vy. 
American Peanut Corp., 149 WViawdoos 
141 SE 759. 

50. U. S—uvU. S. Sugar Refinery v. 


Providence Steam, ete., Co., 62 Fed. 
375, 10 CCA 422. 


Ga.—Jones v. Cordele Guano Co., 94 
Ga. 14, 20 SE 265. 


Iowa.—Brigham vy. 
Iowa 712, 36 NW 715 


Mich.—Eegbert v. Barrett, 223 Mich. 
218, 193 NW 837; Imbrie v. Wether- 
bee, 70 Mich. 108, 37 NW 910. 


Oh.—Cogswell Dental Supply Co. v. 
Sibley, 17 Oh. Cir. Ct. N. S. 3. 


Tex.—Blum Milling Co. v. Moore- 
Seaver Grain Co., (Commn. A.) 277 
SW 78 [rev (Civ. A.) 264 SW 551]. 


50%. Texas Mach., ete, Co. v. 
Ayers Ice Cream Co., (Tex. Civ. A.) 
150 SW 750. 


51. Schopp v. Taft, 106 Iowa 612, 
76 NW 843. 


52. Hackney Mfe., Co. vi. Celinas 
(Tex: *Comamni A) 2210 Siw 5%, hate 
(Civ. A.) 189 SW 988]. 


53. Devoine Co. v. International 
Co, LodMid 690, 136 7AC 3% 


54. Delafield v. De Grauw, 22 N. 
Y. Super. 1; Gibbon v. Hughes, 76 
Wis. 409, 45 NW 538; Fisk vy. Tank, 
12 Wis. 276, 78 AmD 737. 


55. Herman H. Hettler Lumber 
Cov vi, Olds; 221) Ned. 622) Aster Ceue 
336. 


Retelsdorf, 73 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 439-441] 


sample has been made.®® 


Tests of other similar goods.°7 On the issue as 
to the quality of the goods sold, evidence of tests of 
other but similar goods is admissible,®* although 
there is authority to the contrary.®® 


Opportunity for inspection, and delay or failure to 
inspect. Evidence that the goods were delivered to 
the buyer’s customers in the original packages is 
material on the question of opportunity to inspect, 
and the buyer’s diligence.®° But evidence that delay 
in inspection was due to the fact that the buyer had 
a demand against the seller growing out of a former 
shipment, and that he was awaiting an adjustment 
of such demand, is inadmissible.*! Where the seller 
claims that his failure to deliver the goods alongside 
ship at the agreed time was due to the buyer’s fail- 
ure to inspect, evidence that it was the general cus- 
tom to inspect such property before delivery,®? and 
that the parties had followed that custom in previous 
dealings,°? is admissible. 


[§ 440] (f) Comparison with, and Evidence as to, 
Other Goods.°* . Evidence is admissible to show the 
characteristics of goods of the quality contracted 
for®® and their value,®® and this value may be com- 
pared with that of the goods actually sold and deliv- 
ered.°? It may also be shown that the goods were of 
a fair average quality of their kind.®* Evidence com- 
paring the goods sold with other similar goods sold 
at or about the same time to other persons, although 
considered admissible in some jurisdictions,®® is re- 
jected in others,’° and a similar difference of opinion 
exists as to evidence tending to show that other ma- 

56. Irwin Gas Coal Co. v. Logan 


Coal Cor, 4210 Pais, 443.0 113 0 As 667: 
West Republic Min. Co. v. Jones, 108 


54 Ill. A. 287]; 


SALES 


Gifford-Wood Co. v. 
Western Fuel Co., 


Worden v. Hitter, 35 Minn. 244, 28 
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chines of the same kind worked well elsewhere, such 
evidence being held admissible in some jurisdic- 
tions?! and inadmissible in others.** It has been 
held competent to show that goods from the same 
lot were sold to other buyers and were received by 
them without objection,’* although there is apparent 
authority to the contrary.7* When delivery is in 
installments, the seller may show that a certain in- 
stallment was equal in quality to a prior installment 
which has been accepted.7® So too it has been held 
that the buyer may show the worthlessness of other 
similar goods bought from the same seller,*® and, for 
the purpose of proving that the goods delivered were 
not as ordered, may compare them with goods or 
samples from other dealers.*7 Defects in a machine 
sold may be shown by evidence of a comparison with 
a good machine subsequently purchased,‘* but no 
comparison with other kinds of machines doing simi- 
lar work is admissible;7® and on the issue of the 
manutfacturer’s negligent construction, it has been 
held that comparative evidence sustaining or refut- 
ing negligence should be confined to the behavior of 
machines of the same class produced by the same 
manufacturer.®° 


[§ 441] (3) Weight and Sufficiency. The gener- 
al rules*+ are applicable in determining the suffi- 
ciency of evidence to show compliance or noncom- 
pliance with the contract of sale in respect of the 
quality of the goods sold.8? The party having the 
burden of proof as to defects or want of defects*? 
must sustain the burden by a preponderance of the 
evidence.** Proof as to quality must, as a rule, be 


77. Louisville Lith. Co. v. Sched- 


DONLEY AN 35 (3 Mer. 68 Sis 8s, ao key 465eetmbrienye 


Pa. 55. 


57. Comparison with other goods 
see infra § 440, 


58. Hindry v. McPhee, 11 Colo. A. 
398, 53 P 389; Mayes v. McCormick 
Harvesting Mach. Co., 110 Ga. 545, 
35 SE 714; Vermont Farm Mach. Co. 
v. Batchelder, 68 Vt. 430, 35 A 378. 


[a] Quality of other machines.— 
In an action for the price of a ma- 
chine which defendant claimed did 
not work well, evidence that it was 
identical in construction with anoth- 
er machine, which worked to the pur- 
chaser’s satisfaction, is admissible. 
Mayes v. McCormick Harvesting 
Mach. Co., 110 Ga. 545, 35 SE 714. 


59. Barr v. Borthwick, 19 Or. 578, 
Dip ee 30.0; 
60. Crunden Martin Mfg. Co. v. 


Turner, 274 Pa. 425, 118 A 365. 

61. Smith v. Webb, 20 Ga. A. 313, 
93 SE 74. 

62. Curjel v. Hallett Mfg. Co., 198 
Ala. 609, 73 S 938. 


63. Curjel v. Hallett Mfg. Co., su- 
pra. 
64. Tests of other similar goods 


see supra § 439. 
65. Groetzinger v. Kann, 
578, 30,A 1043, 44 AmSR 676. 
66. Eiseman v. Heine, 2 App. Div. 
319, 37 NYS 861 [rev on other grounds 


165 Pa. 


158 N. Y. 45, 52 NE 667]; Clark v. 
Scammell, 31 N. B. 265. 
67. Anniston Lime, etc., Co. v. 


Lewis, 107 Ala. 535, 18 S 326; Brewer 
v. Housatonic R. Co., 107 Mass, 277. 


68. Davis v. Adams, 18 Ala. 264; 
Tomlinson vy. Earnshaw, 112 Ill. 311. 


69. Ames v. Quimby, 106 U.S. 342, 
LSCtri16; 127 Lin edt 100; » Wilcox vi. 
Henderson, 64 Ala. 535; Luetgert v. 
Volker, 153 Ill. 385, 39 NE 113 [aff 


NW 503. 


Henkel v. Burke, (Me.) 10 A 
249; Gage v. Meyers, 59 Mich. 300, 26 
NW 522; Kauffman Milling Co. v. 
Stuckey, 37 S. C. 7, 16 SE 192; Mora- 
wetz v. McGovern, 68 Wis. 312, 32 
NW 290; Barton v. Kane, 17 Wis. 37, 
84 AmD 728. 


71. Findlay v. Pertz, 74 Fed. 681, 
20 CCA 662; Ward v. Blake Mfg. Co., 
56 Fed. 437, 5 CCA 538. 


72. Fox v. Stockton Combined 
Harvester, etc., Works, 83 Cal. 333, 23 
P 295; Osborne v. Simmerson, 73 Iowa 
509, 35 NW 615. 


73. Katz v. Delohery Hat Co., 97 
Conn. 665, 118 A 88. And see Boer- 
ner Fry Co. v. Mucci, 158 Iowa 315, 
138 NW 866 (holding that where, in 
an-action for the price of vanilla ex- 
tract for use in the manufacture of 
ice cream, the buyer pleaded the 
‘worthlessness of the extract, the 
court could, within its discretion, per- 
mit the seller to show the extent of 
his sales of such extract to custom- 
ers). 


74. Bloom’s Son Co. v. Haas, 130 
Mo. A. 122, 108 SW 1078. 


{a] Tllustration.—On an issue as 
to the condition of rice purchased, 
when delivered to the carrier, evidence 
that at the same time the shipment 
was made the sellers also made ship- 
ments of rice to other purchasers out 
of the same rice in bulk, which were 
received by such purchasers without 
complaint, was wholly irrelevant. 
Bloom’s Son Co. v. Haas, 130 Mo. 
A. 122, 108 SW 1078. 

75. Loftus v. Riley, 83 Iowa 503, 
50 NW 17. 

76. Wilcox v. Henderson, 64 Ala. 
535; Sandwich Mfg. Co. v. Nicholson, 
36 Kan. 388, 13 P 597. 


Wetherbee, 70 Mich. 103, 37 NW 910. 


78. Davis v. Sweeney, 80 Iowa 391, 
45 NW 1040. 


79. Locke v. Priestly Express 
Wagon, ete., Co., 71 Mich. 263, 39 NW 
54; Chariton Plow Co. v. Davidson, 
16 Nebr. 374, 20 NW 256. 


80. American Tank Co. v. Revert 
Oiu- Co. LO8*Kang? 690) Lo 6a Anat 
Craver v. Hornburg, 26 Kan. 94. 


81. See Evidence §§ 1730-1806. 

82. See infra text and note 83 et 
seq. 

83. See supra § 434. 

84. Mette, etc., Distilling Co. 


Vv. 
Lowrey, 39 Mont. 124, 101 P 966. And 
see cases infra this note. 


[a] Evidence held sufficient to 
show that: (1) Goods complied with 
contract as to quality. G. L. Web- 
ster Canning Co. v. Hogue-Kellogg 
Co., 34 F. (2d) 10; Welker v. Merrill, 
32 Ariz. 90, 255 P 991; Lutes v. Ler- 
ner, (Ark.) 32 SW (2d) 439; Farm- 
ers’ Club Co. v. Emmerson Mercantile 
Co., 158 Ark. 614,°241 SW 3872; City 
Meat Market v. Bolen, 121 Ark. 633, 
182 SW 277; Harbor City Canning 
Colav.e Danty 20% Cale 2902 559s vo be 
McMenomy v. Talbot, 84 Cal. 279, 23 
P 1099; Arkelian v. Visalia Nat. 
Bank; (Caliy7A.). 284 (B..938 Clark ie 
United Fruit Distributing Co., 97 Cal. 
A. 784, 276 P 374; Gottlieb v. Tait’s, 
Ine., 97 Cal. A. 235, 275 P 446; West- 
ern Forest Products Co. v. Woodhead 
Lumber Co., 92 Cal. A. 194, 267 P 901; 
Pryor vy. Fruit Distributors’ Service 
Co., 73 Cal. A. 467, 238 P 825; Cali- 
fornia Pear Growers’ Assoc. v. Her- 
spring, 60 Cal. A. 503, 213 P 518; Bush 
v. Van Camp Sea Food Co., 55 Cal. A. 
672, 203 P 1026; Miller v. Hunt, 47 
Cal. A. 768, 191 P 75; Howe v. Fulton, 
225 Ill. A. 589; A. Magnus Sons Co. 
v. Atlantic Brewing Co., 199 Ill. A. 
598; Decker v. Cochran, 182 Ill. A. 
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584; Falls City Plumbing Supply Co. 
v. Jake’s Fdy. Co., 223 Ky. 420, 3 SW 
(2d) 1071; Troendle v. Rumley Prod- 
ucts Co., 167 Ky. 89, 180 SW 66; Phil- 
ip Werlein, Ltd. v. Madsen, 10 La. A. 
550, 120 S 237; Evangeline Pepper 
Products Co. v. Dalferes Cigar, etc., 
Co., 9 La. A. 410, 119 S 550; Bay Shoe 
Co! v. Nacol, 4 La. A. 58; Davies’ v. 
Rascon Mfg., etc., Co., 7 La. A. (Or- 
leans) 73; Perkins v. Schneider, 54 
Minn. 368, 56 NW 39; Schmohl v. 
Buscomi, 133 App. Div. 20, 117 NYS 
788; International Harvester Co. v. 
Alger, 30 N. D. 71, 152 NW 121; Tulsa 
Stove, etc., Co. v. Karchmer, 144 Okl. 
63, 289 P "137; Daniels v. Morris, 65 
Or. 289, 130 P BOT Oe OO Se Meyer 
v.S.' R.. Moss .Co., 66 Pa: Super. 149; 
Beggs v. James Hanley Brewing Co., 
a0 Re esss, 62 A 373; 114 AmSRy 44; 
Richmond Pressed Metal Works v. 
Haley, 157 S. C. 426, 154 SE 412; Lee 
v. American Hide, ete., Co., 53 S. D. 
29, 219 NW 890; Ragsdale v. Dyer, 
150 Tenn. 496, 266 SW 91; Kentucky 
Saw Works v. Little River Land, etc., 
Co., (Tenn. Ch. A.) 42 SW 527; Alex- 
ander Marketing Co. v. Lloyd, (Tex. 
Civ. A.) 290 SW. 1113; Mound Oil 
Co. v. F. W. Heitmann Co., (Tex. Civ. 
A.) 148 SW 1187; Baker v. Latses, 60 
Utah 38, 206 P 553; Feige v. Mant- 
rose Corp., 148 Wash. 453, 269 P 495; 
Yakima Sash, ete., Co. v. Kopp, 140 
Wash. 420, 249 P 786; Tigerton Lum- 
ber Co. v. Holt Hardwood Co., 180 
Wis. 197, 192 NW 73; Maritime Coal, 
6te;,, Co.F Vo yClark,. 46); No; Baden) 
Goods were in good condition when 
Shipped. Bullock v. Bird, 43 SW 234, 
19 KyL 641. (8) Goods conformed 
to sample. Puritan Wool Co. v. Win- 
sted Hosiery Co., 263 Mass. 467, 161 
NF 413; Woodrum v. Gross, 90 Va. 
60, 17 SE 764. (4) Goods conformed 
to agreed test. Bishop v. Descalzi, 
46 Cal. A. 228, 189 P 122. (5) Failure 
of lighting plant to function proper- 
ly was due to a defect which could be 
remedied, and that the property was 
not without any value whatever as 
a lighting plant. Grant v. White, 26 
Ga. A. 121, 105 SE 626. (6) Damaged 
condition of shipment of eggs was 
not chargeable to seller. Iowa City 
Produce Co. v. Bell-Jones Co., (Iowa) 
186 NW.445. (7) Wine became un- 
merchantable because of buyer’s at- 
tempt to blend wines. Ivancovich y. 
Bertossi, 202 Cal. 770, 262 P 748. (8) 
Buyer, seeking to avoid sale of pump 
on account of the impossibility of re- 
moving the pump from the well and 
casing; did not use all reasonable ef- 
forts and devices in attempting to 
remove the pump. Layne, etc., Corp. 
v. Grogan, 56 Cal. A. 31, 204 P 252. 
(9) Loss of fruit delivered in mer- 
chantable condition occurred through 
inability of buyer to care for the fruit 
quickly enough. California Pear 
Growers’ Assoc. v. Herspring, 60 Cal. 
i 03;) 2038 Piblser 40) Wailure “of 
machine to operate successfully was 
due to improper skill and care of 
buyer. Aultman v. York, 71 Tex. 
261, 9SW 127. (11) Failure of a ma- 
chine to develop the agreed capacity 
was due to a modification of the plan 
of construction at the request of the 
buyer. Robinson Mach. Co. v. Hazel 
Kirk Gas Coal Co., 204 Pa. 177, 53 A 
772. (12) Rejection of goods by a 
subsequent buyer to whom they were 
to be satisfactory was arbitrary and 
capricious, so as not to relieve the 
original buyer of liability on its con- 
tract. Gumbinsky Bros. Co. v. Small- 
ey, 203 App. Div. 661, 197 NYS 530 
[aff 235 N. Y. 619 mem, 139 NE 758 
mem]. (13) Tobacco conformed to 
requirements of contract, and that 
buyer refused to take it, even after 
seller had agreed to accept a reduced 
price, because market price of tobac- 
co had greatly decreased since con- 
tract was made. Ross-Vaughan To- 
bacco Co. v. Lucas, 195 Ky. 497, 242 
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Sw 843. (14) Buyer’s inspector acted 
arbitrarily in rejecting fruit offered, 
and that only a small quantity of in- 
ferior quality was offered. Hills v. 
Edmund Peycke Co., 14 Cal. A. 32, 
110 P 1088. (15) Rejection by buyer 
was not for defects, but was an aft- 
erthought, due to decreasing prices. 
Palisade Curtain Co. v. Korn, 197 App. 
Div. 88, 188 NYS 497. (16) Alleged 
defect in engine shaft did not impair 
the strength of the shaft. Stockton 
Iron Works v. Walters, 18 Cal. A. 373, 
123 P 240. (17) Buyer was not de- 
nied the opportunity of inspecting 
the figs unless it paid the duty on an 
entire shipment of figs, only part of 
which was purchased by it. George 
Carocopos, Inc. v. Chieves, 203 App. 
Div. 104,°196 NYS 425.) (18) (Goods 
were not of quality contracted for. 
Czarnikow-Rionda Co. v. West Mar- 
ket Grocery Co., 21 F. (2d) 309 [cer- 
tiorari den 275 U. S. 558, 48 SCt 118, 
72 L. ed. 425]; Dillon v. Hawkins, 
147 Ark. 1, 227 SW 758; Internation- 
al Molasses Co. v. Jones, 110 Ark. 
632, 160 SW 1083; Brandenstein v. 
Jackling, 99 Cal. A. 438, 278 P 880; 
Silva-Bergtholdt Co. v. J. H. Flick- 
inger Co., 75 Cal. A. 666, 243 P 458; 
Imperial Gas Engine Co. v. Auteri, 
40: *Cal. Al’ 419; 180, P 946; Dexter 
Yarn Co. v. American Fabrics Co., 102 
Conn. 529, 129 A 527; Wolff v. Fal- 
vey, 83 Ga. 796, 10 SE 270; Main v. 
Simmons, 2) -Ga. A. 821, 59 9SH 85; 
Peck v. Nixon, 47 Ida. 675, 277 P 1112; 
Wiener v. Lincoln Crushed Stone Co., 
224 Tll. A. 146; Downey v. Price 
Chemical Co., 204 Ky. 98, 263 Sw 690; 
Je Ale Maya etc., Cos vs Lafayette Lum- 
ber, Co.,29 Ta. "A. 674, 119 S 781; Ray 
Motor Co. v. Stanyan, 123 Me. 346, 
122 A 874; Farmers’ Supply Co. v. 
Inglewright, 179 Mich. 504, 146 NW 
97; Groves v. Jones, (Mich.) 233 NW 
375; Palmer Fruit Co. v. Palmer, 161 
Minn. 526, 201 NW 537; German- 
American Provision Co. v. Jones, 87 
Miss; 277,39 ..S. 5213." Elmore, v. Cox, 
(Mo. A.) 9 SW (2d) 681; Stark Bros. 
Nurseries, ete., Co. v. Mayhew, 160 
Mo. A. 60, 141 SW 433; Harwood v. 
Breese, 73 Nebr. 521, 103 NW _ 55; 
Riessen v. Pusateri, 229 App. Div. 
432, 242 NYS 346; Tompkins v. 
Lamb, 121 App. Div. 366, 106 NYS 6 
[aff 195 N. Y. 518 mem, 88 NE 1133 


mem]; Buchbinder v. Valker, 42 N. 
D. 3405, L738 N W947 J. Ba Colrtveo. vy. 
Koehn, 128 Okl. 39, 260 P 1060; Col- 
linson v. Barton, 122 Okl. 194, 263 P 
481; Northern Impl., ete., Co. v. Tur- 
ner-Clinton Co., 117 Okl. 1386, 245 P 
646; Bower Venus Grain Co. v. Nor- 
man Milling, etc., Co., 86 Okl. 152, 
207 P 297; Gobey v. Wallace, 48 Pa. 
Super. 61; Southern Iron, etc., Co. v. 
Bamberg, ‘ete., R.. Co., 151 S., C. 506, 
149 SH. 271; Ramsey. v. Hill, 92 S.C. 
146, 75 SE 366; Norbeck, etc., Co. v. 
Nielsen, 39 S. D. 410, 164 NW 1033; 


St. Mary’s Oil Engine Co. v. Allen- 
Morrow Co., (Tex. Civ. A.) 20 SW 
(2d) 266; Newbern v. Baker, 147 Va. 
996, 133 SE 500; Pacific Commercial 
Co. v. Northwestern Fisheries Co., 
115 Wash. 608, 197 P 930; L. Teweles 
Seed Co. v. Fairbanks, 114 Wash. 321. 
195 P 40; Lake Gravel Co. v. D. A. 
Williams Co., 85 Wash. 360, 148 P 8; 
Otis Elevator Co. .v. Johnson, 70 
Wash. 339, 126 P 894; Myers v. Gib- 
son, 47 N. B. 91. (19) Goods did not 
conform to sample. Bixler v. Brim, 
206 Ill. A. 294; Brown v. Max Malter 
Co., 184 Ill. A. 621; Jacot v. Gross- 
mann Seed, etc., Supply Co., 115 Va. 
90, 78 SH 646. (20) Goods were not 
satisfactory after test. Petrolia Sup- 
ply Co. v. Hemphill, (Tex. Civ. <A.) 
258 SW 861. (21) Machine was _ not 
constructed in accordance with plans 
of contract. Western Steel, etc., Co. 
v. Feykert, 69 Cal. A. 768, 232 P 465. 
(22) Automobiles were not “fully 
equipped as per catalogue,’ as re- 
quired by the contract. Hemwall Au- 
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tomobile Co. v. Michigan Ave. Trust 
Co., 195 Ill. A. 407. (23) Machine 
sold on approval would not work sat- 
isfactorily. Lloyd v. Singleton, (Tex. 
Civ. A.) 16 SW’ (2d)” 8914: (24) En- 
gine to be paid for when it was in 
“successful operation” did not oper- 
ate successfully. Moore v. Otto Gas 
Engine Works, 136 App. Div. 713, 121 
NYS 631 [aff 204 N. Y. 646 mem, 97 
NE 1109 mem]. (25) Inspector in- 
spected and rejected ties as not up to 
the standard, defeating a recovery. 
Brown v. T. J. Moss Tie Co., 155 Mo. 
A. 622, 134 SW 1103. (26) Sugar was 
in poor condition when shipped, and 
that such condition was not due to 
deterioration during shipment, or aft- 
er storage in buyer’Ss warehouse. 
Joannes Bros. Co, v. Czarnikow-Rion- 
da Co., 121 Mise. 474, 201 NYS 409 
[aff 209 App. Div. 868, 205 NYS 930]. 
(27) Seller of barrel staves failed to 
inspect staves promptly when deliv- 
ered at railroad for shipment, and 
that buyer never accepted proposed 
modification providing for inspection 
at destination. Blei v. Asher, 3 F. 
(2d) 210. (28) Seller recognized de- 
fendant’s claim to an abatement of 
price because of defects. Stamps v. 
Tennessee Producers’ Marble Co., 
(Tenn. Ch. A.) 59 SW 769. (29) Cer- 
tain attachments to the machine sup- 
plied by plaintiff were for the pur- 
pose of curing defects and not a 
charge on defendant. Boothe  v. 
Squaw Springs Water Co., 142 Cal. 
573, 76 P 385. (30) Proper trial or 
inspection was made. Warder, etc., 
Co. v. Horne, 110 Iowa 285, 81 NW 
591; Underfeed Stoker Co. v. Detroit 
Salt Co., 135;Mich. 431, 97 NW 959; 
Patch v. Smith, 105 App. Div. 208, 94 
NYS 692. 


[b] Evidence held insufficient to 
show that: (1) Goods complied with 
contract. Weil v. Yazoo Yarn Mills, 
36 EF. (2d) 942; Osborne v. Hittson, 
118 Ark. 349, 176 SW 318; Cossins v. 
Hershel California Fruit Products 

o., (Cal. A.) 284 P 1038; Barsotti v. 
Imperatrice, 97 Cal. A. 569, 275 P 892; 
Miller v. Timmerman, 35 Ga. A. 83, 
132 SE 138; Luce v. Davis, 115 Me. 
561, 99 A 446; Trafton v. Davis, 110 
Me. 318, 86 A 179; Gardiner v. Davis, 
110 Me. 310, 86 A 176; Waldecker v. 
Smith, -197 Mich. 58, 168 NW 479; 
White Oak Coal Co. v. Ed. E. Squier 
Co., (Mo. A.) 219 SW 693; Speed v. 
Clark, f260 Misc. 2.66, e2taren YSounoge 
Metz v. Virgil Practice Clavier Co., 


26 Mise. 726, 56 NYS 1081; Isseks v. 
Nelson, 91 NYS 756; Knox v. Gar- 
land, 2 Call (6 Va.) 241. (2) Goods 


conformed to sample. 
Thorner, .129 NYS 395. (3) Failure 
of a machine to do good work was 
due to the unskillful or improper use 
thereof by buyer. George HK. Pew Co. 
v. Karley, 168 Iowa 170, 150 NW 12. 
LRAI916A 469. (4) Buyer did not 
in good faith examine the merchan- 
dise when ready for delivery to dis- 
cover if any of it was damaged. Lee 
v. Jensen, 179 Wis. 468, 192 NW 78. 
(5) Sample of heel leather furnished 
buyer was taken from one day’s ac- 
cumulation of seller’s scrap leather 
under the~ same circumstances and 
conditions which surrounded the stor- 
ing and accumulation of the leather 
shipped to buyer. International Shoe 


Cor v.. BOR . Kleckenstein Co, 229 
Mich. 686, 202 NW 942. (6) Goods 
did not comply with contract. Wal- 


lace v. Crosthwait, 196 Ala. 356, 71 S 
666; Drown v. Haddock, 61 Cal. A. 
654, 215 P 689; Allen Buggy Co. v. 
Bush, 96 Ga. 772, 22 SE 330; Rogers 
v. Hale, 205 Iowa 557, 218 NW 264; 
Acme Food Co. v. Howerton, 141 Iowa 
265, 119 NW 681; Bradley Bros. v. 
Jones, 153 Ky. 474, 154 SW 1091; Fair- 
banks v. Boney, 156 La. 729, 101 S 
122; A. Wyckoff, etc., Co. v. Winn- 
field, 130 La. 563, 58 S 338; Habicht 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Neugass v.. 
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affirmative,’® and evidence that the goods were well 
manufactured of the best material cannot prevail 
‘ against positive and uncontradicted testimony that 
they were found defective as soon as put in use.’ 
So unequivocal testimony that the goods tendered 
were inferior is not overcome by evidence of the 
good faith of the seller’? or that other goods of the 
same brand were of good quality..% But where it 
is shown that the design furnished by the buyer, in 
accordance with which the goods were made, was 
defective, proof of perfect material and construction 
may be sufficient.*® Evidence merely of the amount 
of the bill entered on the seller’s books is insufficient 
to prove the quality of the goods sold.8°% In de- 
termining the sufficiency of particular evidence of 
quality the courts have held that evidence that a 
horse, which was one of a fresh shipment to a city, 
was, on a single occasion, somewhat fidgety in double 
harness, and shied at an automobile, did not show 
that it was not well broken to double harness;°° that 
the fact that goods did not comply with a state law, 
as required by the contract, was not shown by filing 
an affidavit in the courts of that state charging adul- 
teration of the goods in question, and a plea of guilty 
to the same;°! thata mere showing that a radio had 
noises in it was insufficient proof of defects which 
would defeat recovery of the price;®? that evidence 
that a machine broke down of its own weight while 
being carefully removed from the cars was suffi- 
cient to show that it was defective;®* and that evi- 
dence that eight machines out of eleven of identically 
similar construction were found on test to be useless 
for the purpose intended was sufficient to warrant 
a finding that the remaining three were of the same 
vy. Gallagher, 172 Mich. 328, 137 NW 


685; Currier v. Hendley, 146 Minn. 


213, 178 NW 320; Kelley v. E. Meyer | defendant, 
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ply shown that other yarn than that 
in suit, purchased from plaintiff by 
was defective, 
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character.°4 


Expert and nonexpert testimony. In accordance 
with the general rule that the jury are not bound to. 
accept expert testimony in preference to other evi- 
dence,®® a finding that the goods were defective may 
be sustained by the testimony of the buyer’s nonex- 
pert witnesses notwithstanding contrary testimony 
of the seller’s expert witnesses.°°® 


Time of existence of defects. Ordinarily, in the 
absence of anything to show that defects were caused 
by conditions existing during carriage of the goods, 
evidence that they were in good condition when 
shipped is insufficient to overcome evidence of de- 
fects when delivered.°” But it has been held that 
the fact that the goods arrived in bad condition does 
not necessarily show a failure of duty on the part 
of the seller,®® and that when the goods were trans- 
ported during a season of wet weather the fact that 
they arrived at their destination damaged by wet 
weather does not show that they were damaged when 
shipped.°® It has been held that evidence that grain 
was sound when loaded, only five days before de- 
livery, will, in the absence of evidence showing sub- 
sequent exposure to damaging conditions, support 
a finding that it was sound at the time of delivery. 
The discovery of defects several months after the 
goods were delivered does not show that they were 
unmerchantable when delivered,? and, on the other 
hand, proof that a machine was running in good or- 
der and without repairs two years after delivery is 
sufficient to show that it was of good quality.* 

[§ 442] 1. Questions for Jury. Where the evi- 
dence is conflicting or different inferences could rea-> 
sonably be drawn therefrom, it is for the jury to 


[aff 152 N. Y. 646, 46 NE 1152]. 


TD 89%. Levitan Humber) @'Co. @iry: 
and it is 


Fruit Co., 98 Nebr. 503, 153 NW 554; 
Wood v. Sherwood, 161 App. Div. 335, 
146 NYS 465; Bachert v. McKee, 143 
NYS 1022; Lucas E. Moore Stave Co. 
v. M. Mosson Co., 126 NYS 79; Hough- 
ton Impl. Co. v. Doughty, 14 N. D. 
331, 104 NW 516; Rudolph Wurlitz- 
er Co. v. Amaismeier, 269 Pa. 47, 112 
A 232; Coale Corp. v. Blue Ribbon 
Coal Co., 84 Pa. Super. 228; Comput- 
ing Scales Co. v. Long, 66 S. C. 379, 
44 SE 963, 65 LRA 294; Atlanta 
Guano Co. v. Phipps, (Tenn. Ch. A.) 
40 SW. 10875... 5. Colt Co... Ellis; 
(Tex. Civ. A.) 293 SW 629; American 
Soda Fountain Co. v. Palace Drug 
Store, (Tex. Civ. A.) 245 SW 1032; 
U. S. Cast Iron Pipe, etc., Co. v. El- 
lis} 117. Wash.) 604, -201 P9000... > (Cr) 
An engine sold was not in condition 
and would not develop horse power 
represented. Gerlach-Higgins Mill- 
ing Co. v. Schrock, (Tex. Civ. A.) 277 
Sw 199.. (8) A burner was not with 


a gasoline engine when the buyer re-, 


ceived it. Ryus v. Weeks-Betts 
Hardware Co., 178 Mo. A. 31, 162 SW 
758. (9) The seller was guilty of neg- 
ligence under contract for sale of 
sugar cane, to be windrowed in such 
a manner that it would be suitable 
for seed cane, although the cane was 
injured by freezing. Harper v. Sham- 
rock Land, etc., Co., 158 La. 1052, 105 
S 61. (10) Failure of machine to 
work properly was due to defects in 
attachments supplied by buyer. 
Thompson v. Chatham Waterworks 
Co., 51 App. Div. 621, 64 NYS 340. 


[ec] Comparision with other goods. 
—There is no evidence to sustain a 
defense, in an action for the price of 
yarn sold, that the yarn was unsound 
and unmerchantable, when it is sim- 


uncertain whether the defect was in- 
herent in the yarn at the time of its 
delivery. Wallace v. Blake, 15 Daly 
158, 3 NYS 934 [rev 2 NYS 403]. 


[ad] Proof of adulteration.—On an 
issue as to whether a quantity of tal- 
low sold to plaintiff by defendant was 
adulterated, it appeared that two bar- 
rels, when melted, were found to con- 
tain thirty per cent of marble dust. 
On this discovery the remaining 
eighty-three barrels were inspected, 
and, after taking a thin skimming off 
the top, each barrel was found to con- 
tain a gritty matter throughout. The 


eighty-three barrels were used in con-’ 


nection with other tallow, and the 
kettles in which they were melted 
contained a Jarge quantity of a sub- 
stance similar to that deposited on 
melting the first two barrels. It ap- 
peared that, at about the time of the 
sale, defendant had at its works a 
quantity of marble, and there was no 
evidence that defendant had any use 
for marble dust, unless for purposes 
of adulteration. The evidence was 
sufficient to enable the jury to find 
that the eighty-three barrels of tal- 
low were adulterated, and to estimate 
the amount of adulteration in the en- 
tire quantity of tallow. Meagley v. 
Hoyt, 88 Hun 328, 34 NYS 790. 


85. Western Historical Co. v. 
Schmidt, 56 Wis. 681, 14 NW 822. 

86. Fuchs vy. Morris, 81 Hun 536, 
30 NYS 1017. 


87. Barkley-Gray Grocer Co. v. 
Kelley Cigar Co., (Cal.) 69 P 852. 

88. Barkley-Gray Grocer Co. vy. 
Kelley Cigar Co., supra. 

89. W. O. Hickok Mfg. Co. \v. 
Blackhall, 88 Hun 80, 34 NYS 620 


Yegendorf, ¥OP Th. Aur 4a5a4s 
90. Fiss, etc., Horse Co: Vv. 
Schwartzchild, 121 NYS 292. 
91. Mihalovitch-Fletcher 
Bartlett, 3 ‘Oh Cir? Ct 568. 


92. Bewley Furniture Co. v. Mc- 
Daniel, (La. A.) 129 S 418. 


COL EVs 


93. Hoult v. Baldwin, 78 Cal. 410, 
20 P 864, 
94. Gilbert-Menzies Co. v. Mitch- 


ell Hardware, 
2 DomLR 421." 


95. See Evidence § 828. 


96. “Jackson v. Breard Motor Co., 
167 La. 857, 120 S 478. 


97. Latham v. Shipley, 
543, 53 NW 342. 


98. Cohn vy. 
Super. 382, 


99. Galbreath v. Condon, 48 Kan. 
748, 30. P 124. 


1. Levy v. Lupton, (Tex. Civ. A.) 
156 SW 362. 


2. McNeill, etc., Co. v. Martin, 160 
La. 443, 107 S 299; Goldish v. 
Andrew Schoch Grocery Co., 125 
Minn. 134, 145 NW 803. 


[a] Condemnation by public au- 
thorities.—In an action for the price 
of oranges, evidence that the oranges 
were condemned by the state author- 
ities about two months after the sale 
did not justify the conclusion that 
they were unfit for food at the time 
of sale. Goldish v. Andrew Schoch 
Grocery Co., 125 Minn. 134, 145 NW 
803. 


Ltd., (Man.) [1924] 


86 Iowa 


Levinson, 35 Pa. 


3. Maas _v. Montgomery Iron 
Works, 88 Ala. 3238, 6 S 701. 
4 Generally see Trial [38 Cyc 


L511" et. seq]. 
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determine questions arising out of alleged failure to 
comply with the contract of sale in respect of the 
quality of the goods delivered or tendered.? 
it is for the jury to determine whether the goods were 
of the quality called for by the contract, or were de- 
fective,® and what constitutes a defect ;7 
the goods conformed to sample;* whether the buyer 
had such notice of defects or opportunity for ob- 


5. U. S.—Pratt Chuck Co. v. Cres- 
cent Insulated Wire, etc., Co., 33 F. 
(2d) 269 [certiorari den 280 U. S. 
583 mem, 50 SCt 34 mem, 74 L. ed. 
633 mem]. 

Cal.—Sherman v. Kirkpatrick, 83 
Cal. A. 307, 256 P 570 

154 Md. 


Md.—Iverson v. Jenkins, 
695, 140 A 46. 

Mich.—Price v. Marthen, 124 Mich. 
690, 838 NW 1021. 


N. Y.—Giovanni Aquino, Ine. Vv. 
Bloch, 122 Misc. 680, 203 NYS 498 
[aff 215 App. Div. 669, 212 NYS 814]. 


Oh.—Meyer v.. Packard, etc., Motor 
Co., 106 Oh. St. 328, 140 NE 118, 28 
ALR 986. } 

[a] TIllustrations.—(1) In a buy- 
er’s action for delivery to him of 
water, instead of whisky, as required 
by a contract for sale of whisky then 
Supposed to be in a bonded ware- 
vhouse, conflicting evidence required 
submission to the jury on the issue 
whether the substitution occurred 
after delivery of the warehouse re- 
ceipt. Giovanni Aquino, Ine. Vv. 
Bloch, 122 Misc. 680, 203 NYS 498 
Laff 215 App. Div. 669, 212 NYS 814]. 
(2) In a suit, on account, for work 
and repairs done upon a truck in 
process of reconstruction, sold pur- 
suant to a general ad issued by the 
motor company and under a written 
contract expressly waiving all verbal 
agreements, the question whether 
such repairs were made necessary by 
the defective rebuilding of the truck 
within the terms of the general ad 
and written order was for the jury 
where there was a conflict in the 
evidence, Meyer v. Packard, etc., 
Motor Co., 106 Oh. St. 328, 140 NE 
118, 28 ALR 986. 


[b] Agreement to repair.—Wheth- 
er the seller complied with his agree- 
ment to repair the machine within 
a reasonable time is for the jury. 
Price v. Marthen, 124 Mich. 690, 83 
NW 1021. 

{[c] Whether machinery was sat- 
isfactorily installed is a question for 


the jury where the facts are in a 


pute. Sherman vy. Kirkpatrick, 
Cale Aj 300; Zoo S708. Tverson= Vv. 


Jenkins, 154 Md. 695, 140 A 46. 


6 U. S—F. A. D. Andrea, Inc. 
v. Dodge, 15 F. (2d) 1003 [rev 10 F. 
(2a) 387]; American Finance, etc., 
Co. v. Wilcox, 297 Fed. 174; Barly 
Grain, etc., Co. v. Barteldes Seed Co., 
284 Fed. 829; George Lawley, etc., 
Gorp..ve bark, lss) Ped: Sot 0 “CCA 
399; Sung Ping Sung v. Robert Dol- 
lar Co., 4 Mill. Rev. 450. 

Ala.—Frick Co. v. Monroe, 220 Ala. 
1, 128 S 262 [certiorari den (A.) 123 
s 260]; Oden-Elliott Lumber Co. v. 
Daniel-Gaddis Lumber Co., 210 Ala. 
582, 98 S 730; Maples v. Douglass, 
205 Ala. 94, 87S 585; Sunny South 
Grain Co. Vv. National Feed Co., 20 
Ala. A. 145, 101 S 542 [certiorari den 
211 Ala. 615, 101 S 546]. 

Ark.—Wooten vy. Bain-Adams Co., 
146 Ark. 462, 226 SW 134. 

Del.—Coverdale v. Rickards, 
Del. 467, 69 A 1065. 

Ga.—Standard Growers’ Exch. y. 
Harris, 159 Ga. 173, 124 SE 884 [an- 
swers to cert questions conformed 
tO op Ga. AL imighy S27 hoo Br Om |i; 
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Thus 


whether 


v. Houze, 41 Ga. A. 12, 151 
SE 830; Turk v. Raymond Phono- 
graph ‘Co; 3) Ga. JA. 92,119 SE) 545; 
Mauldin v. Gainey, 15 Ga. A. 353, 83 
SE 276. 

Ill.—F rank McKey v. Francis Crop- 
peri Co., 22057 Wily VAL soe Crerary Vv. 
Brittain, 195° Vil.. A.“38;. MeCartney 
v. Wisconsin Dairy Farms Co., 174 
Tl, Aly 2547 (@hicazo. Lip, ete; (Co: 
v. Beardsley, 86 Ill. A. 184. 

Iowa.—McCormick Harvesting 
Mach. Co. v. Okerstrom, 114 Iowa 
260, 86 NW 284. 

Ky.—Louisville Music, ete., Co. v. 
O’Nan, 233 Ky. 306, 25 SW (2d) 726; 
Thomas Bros. v. Puffer Mfg. Co., 211 
Ky. 695, 277 SW 1022. 

Me.—Ingraham vy. Robertson, 
Me. 552, 98 A 758. 

Md.—Edgar v. Imperial Ice Cream 
Co., 1389. Md. 630, 116 A 461 

Mich.—Lindsay v. Spiller, 236 Mich. 
27, 209 NW 817; Marker v. A. L. Zeck- 
endorf Co., 226 Mich. 191, 197 NW 
516; Egbert v. Barrett, 223 Mich. 218, 
193 NW 837; Parkhouse v. Hodge, 
221 Mich. 308, 191 NW 13; Durfee 
v. Newkirk, 83 Mich. 522, 47 NW 351; 
McKay v.. Evans, 48 Mich. 597, 12 NW 
868; Clark v. Detroit Locomotive 
Works, 32 Mich. 348. 

Minn.—Gustafson v. Trocke Cafe- 
teria Co., 174 Minn. 320, 219 NW 159. 


Miss.—Biloxi Canning Co. v. Still- 
well-Bierce, etc., Co., 25 S 366. 

Mo.—Turley v. National Ammonia 
Co., (A.) 299 SW 53; Scott v. Boecke- 
ler Lumber Co., (A.) 186 SW 1104; 
Barnes-Smith Mercantile Co. v. Tate, 
156 Mo. A. 236, 137 SW 619; Conklin 
v. Redemeyer-Hollister Commission 
Co., 86 Mo. A. 190. 


Mont.—Hanlon vy. Manger, 85 Mont. 
OL, Mon (ee 8s 

N. Y.—Jardella v. Welin Davit, etc., 
Corp. 209, App: Divot Soe, «220, NYS 
115; Atlanta Mach. Works v. Felt- 
housen, 174 App. Div. 65, 160 NYS 
29; Hardt v. Western Electric Co., 
84 App. Div. 249, 82 NYS 835; Char- 
ter Gas-Engine Co. v. Kellam, 79 App. 
DIV yeoly foeNY SS, LOS Slhekas =v. 
Schwartz, 56 Misc. 594, 107 NYS 145; 
New York Hydraulic Press Brick Co. 
v. Gunn, 43 Misc. 330, 87 NYS 168; 
Carey v. Baldwin, 61 NYS 581. 


Okl.—Kuhara Trading Co. v. Rus- 
sell Jobbers Mills, 103 Okl. 298, 230 P 
242; Wallace v. Clark, 74 Okl. 208, 
174 P 557, 21 ALR 361. 


Or.—Elastic Paint, ete., Co. v. John- 
son, 127 Or. 647, 271 P 996; Wigan v. 
La Follett, 84 Or. 488, 165 P 579. 


Pa.—Staines v. Shore, 16 Pa. 200, 55 
AmD 492; Denver Supply Co. v. Cold- 
ren, 90 Pa. Super. 382; Hagen Coa. v. 
Greenwood, 27 Pa. Super. 239. 


S. C.—Southern Coal Co. v. Rice, 
122 S. C. 484, 115 SH 815; Ingram v. 
Sumter Music House, 51 Cs, perso 
28 SHE 936. 


Tex.—Georgia Pecan Products Co. 
v. Stern Grain Co., (Civ. A.) 240 SW 
324; Richardson v. Herbert, (Civ. A.) 
Lib) Siw. 62850 (eruites CommniiiGor cv, 
Fruit Dispatch Co., (Civ. A.) 129 SW 
1150; Bryan Cotton-Seed Oil Mill vy. 
Fuller, (Civ. A.) 57 SW 924. 


Wash.—Hatchard v. Raymond Ve- 
neer Co., 127 Wash. 448, 221 P 307; 
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[§ 442 


servation that he could not be ignorant thereof ;° 
whether unsatisfactory quality or condition was due 
to the fault of the seller or the buyer;!° whether 
the defects existed before or after delivery to the 
earrier for transportation,!! or arose before or after 
reaching their destination.?? 
to determine on conflicting evidence whether the buy- 
er had an opportunity to inspect the goods;13 wheth- 


It is also for the jury 


Bernstein v. Schwartz, 108 Wash. 271, 
183 P 105. 


W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SH 12. 


Wis.—Lee v. Jenson, 189 Wis. 286, 
206 NW 880. 


[a] Capacity of machine.—In an 
action for the price of a refrigerating 
a peremptory instruction 
for plaintiff is erroneous, where he 
guaranteed the machine to make an 
average quantity of ice per day, and 
there was evidence that it did not do 
the work. Biloxi Canning Co. v. Still- 
aes aa i Kcie ROGUE MU RIG) PH S 
_ [b] Misbranding.—Mere misbrand- 
ing is not a “defect in material -or 
workmanship” as a ‘matter of law. 
requiring the return of defective 
goods by the buyer. Goodyear Tire, 
etc., Co. v. Hershenstein, 221 App. Div. 
592, 224 NYS 501. 


7. Marshall v. Keefe, 4 Cal. Unrep. 
Cas. 188, 34 P 89; Lindsay v. Davis, 
30 Mo. 406. See also cases supra note 


8 U. S.—Hoffman v. American 
Mills Co., 288 Fed. 768 [certiorari den 
263 U. S. 701, 44 SCt 6, 68 L. ed. 514]. 


Ala.—Starr Jobbing House vy. May 
Hosiery Mills, 207 ‘Ala. 620, 93 S 572; 
Puffer Mfg. Co. v. Alabama Marble 
Quarries, 198 Ala. 68, 73 S 415. 


Mich.—B. F. Goodrich Rubber Co. 
v. Sewell Cushion Wheel Co., 196 
Mich. 600, 163 NW 5. 


Mo.—Crawford y. 
SW 65. 

Nebr.—Kron v. J. C. Robinson Seed 
Co., 111 Nebr. 147, 195 NW 939. 


S. D.—G. Rodbell, Inc. v. Scheier, 
46 S. D. 228, 191 NW 836. 


Tex.—Adkins-Polk Co. v. Barkley, 
(Civ. A.) 297 SW 757. 


9. Swanke v. Herdemann, 138 Wis. 
654, 120 NW 414. 


10. Wozniak vy. Ford, 216 Mich. 613, 
185 NW 670; Elmore v. Cox, (Mo. eS) 
9 SW (2d) 681; Haddaway Curd Coal 
CoOvsvis Breese-Trenton Min. Co., (Mo. 
A.) 200 SW 104; Art Gravure Corp. 
ear e Wood Novelty Co., (R. I.) 


11, jpDenneyav. in BColt (Con 20 
Ala. 318, 97 S 825; Walton v. *Car- 
lisle, 313 Mo. 268, 281 SW 402; Pacific 
Commercial Co. v. Northwestern Fish- 
eries Co., 115 Wash. 608, 197 P 930. 


fa] Tlustration.—In an action for 
damages under a contract for the sale 
to, and shipment by, plaintiff of a 
cargo of fish by steamer, where plain- 
tiff violated the contract by shipping 
by sailing vessel, the testimony be- 
ing in conflict as to whether the dam- 
aged condition of the fish was the 
result of the manner of shipment and 
the delay incident thereto, or the re- 
sult of improper canning, the ques- 
tion was properly submitted to the 
jury. Pacific Commercial Co. v. 
Northwestern Fisheries Co., 115 
Wash. 608, 197 P 9380. 


12. Roland v. Markman, 207 Iowa 
1322, 224 NW 826. 


13. Building Supply Co. v. Jones, 
87 S. C. 426, 69 SE 881. 
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er there had been a proper and sufficient inspection 
or test,'* or a waiver of the buyer’s right ;!° whether 
the seller’s failure to give notice of the test was ex- 
cused ;'® whether the inspector was reasonably com- 
petent and unbiased;!* whether there was fraud?® 
or gross mistake’® in the inspection; whether the 
buyer gave the seller notice of defects,?° and acted 
with reasonable diligence in inspecting the goods and 
giving such notice,?? or in rejecting and returning 
or offering to return them,?? and whether his rejec- 
tion was made in good faith.?* But where the evi- 
dence is undisputed, or but one conclusion could rea- 
sonably be drawn therefrom, it is a question of law 
for the court to determine issues relating to qual- 
ity,2+ such as whether the goods conformed to the 
contract or were defective;*> and whether there was 
unreasonable delay in inspecting the goods and giv- 
ing the seller notice of defects,?° or notice of rejec- 
tion,’ and in returning the goods.?§ 


Construction of contract.?° 


s 


Where there is any 
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uncertainty in the description of the quality of the 
goods, the construction is for the jury.*° 


[§ 443] 12. Excuses for Default or Delay in De- 
livery?1—a. In General. Where there has been de- 
fault or delay in delivery, the circumstances under 
which such default or delay occurred may or may 
not excuse the failure to perform according to the 
nature thereof. The circumstances may be within 
the contro! of the seller,*? they may arise from causes 
beyond his control,** they may depend on contin- 
gencies covered by the stipulations of the contract,** 
or they may arise from causes within the control of 
the buyer.?° 


[§ 444] b. Circumstances within Control of Sell- 
er. If the default or delay in delivery is due to 
circumstances or causes within the control of the 
seller, he is not excused.*® Thus the nonperformance 
is not excused if it is due to the failure of the seller 
to_keep on hand a sufficient supply of the goods 
sold,** or if he has, by his own acts, put it out of 


14. Louis Eckels, etc., Ice Mfg. Co. 


v. Cornell Economizer Co., 119 Md. 
107, 86 A 38; Sorrells v. Ancona Co., 
250 Mass. 381, 145 NE 564; Under- 


feed Stoker Co. v. Hudson County 
Consumers’ Brewing Co., 70 N. J. L. 
649, 58 A 296; Beaunit Mills v. Bur- 
stein, 92 Pa. Super. 206. 


15. Ellis v. Quanah Cotton Oil Co., 
(Tex. Civ. A.) 233 SW 861. 


16, Pratt Chuck €o. v. Crescent; 
ete;, Wire; ete, Co., 33 Bs (2d) 269 
[certiorari den 280 U. S. 583 mem, 50 
SCt 34 mem, 74 L. ed. 633 mem]. 


iw Pacific. (Commercial Co. 7 v- 
Northwestern Fisheries Co. 115 
Wash. 608, 197 P 930. 


18. Sheeran v. Russell, 145 Ky. 
223, 140 SW 195; Brooke v. Laurens 
Milling Co., 84 S. C. 299, 66 SH 294. 

19. Herman H. Hettler Lumber Co. 
v. Olds, 221 Fed. 612, 137 CCA 336. 


20. Southern Engine, etc., Works 
v. Vaughan, 98 Ark. 388, 1385 SW 913, 
AnnCas1912D 1062. 


21. U. S.—International Agricul- 
tural Corp. v. Stadler, 212 Fed. 378, 
129 CCA 54. 


Kan.—Johnston vy. Lanter, 98 Kan. 
62, 157 P 266. 


Mass.—M. & M. Co. v. Hood Rubber 
Co., 226 Mass. 181, 115 NE 234. 


N. Y.—Atlanta Mach. Works Vv. 
Felthousen, 174 App. Div. 65, 160 NYS 
29. 


Pa.—Hickman v. Shimp, 109 Pa. 16. 


Tex.—Street v. J. I. Case Threshing 
Mach. Co., (Civ. A.) 188 SW 725. 

Wis.—Swanke y. Herdemann, 
Wis. 654, 120 NW 414. 


[a] Illustration.—The buyer’s fail- 
ure, after purchasing automobile cas- 
ings which proved inferior to sample, 
immediately to notify the seller, did 
not as a matter of law show that they 
were satisfactory, this being a ques- 
tion for the jury M. & M. Co. v. Hood 
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Rubber Co., 226 Mass. 181, 115 NE 
234. 

22. D. C.—Bayer Steam Soot Blow- 
er Co. v. W. G. Cornell Co., 47 App. 
146. 


Iowa.—B. F. Sturtevant Co. v. Le 
Mars Gas Co., 188 Iowa 584, 176 NW 
338. 


Mass.—Cleary v. Barlow, 252 Mass. 
101, 147 NE 348. 


Mich.—Stone v. Frohlich, 168 Mich. 
123) 133 NW 95d 


N. Y.—Greacen v. Poehlman, 191 N. 
Y. 493, 84 NE 390, 14 AnnCas 329: 
Pierson v. Crooks, 115 N. Y. 539, 22 
NE 349, 12 AmSR 831; Rotary Shirt 
Co. v. Meltzer, 197 App. Div. 102, 188 


\ 


NYS 663; Atlanta Mach. Works v. 
Felthousen, 174 App. Div. 65, 160 NYS 
29; Grabfelder v. Vosburgh, 90 App. 
Div. 307, 85 NYS 633. 

Pa.—McGlinn v. Jackson, 86 Pa. 
Super. 562; Ebright v. Kearns, 40 Pa. 
Co. 372; Laubach v. Laubach, 6 Leg 
Gaz 110, 31 LegInt 116. 

Tex.—Plotner v. Markham Ware- 
house, etc., Co., (Civ. A.) 122 SW 443. 

23. Devoine Co. v. International 
Co., 151 Mid. 690, 136 A 37; Morehead 
Mfg. Co. v. Alaska Refrigerator Co., 
203 Mich. 543, 170 NW 19; Barlow 
vy. Lincoln-Williams Twist Drill Co., 
186 Mich. 46, 152 NW 1034; Wigan v. 
La Follett, 84 Or. 488, 165 P 579; 
Fisher v. Bard, 22 Pa. Dist. 522. 

24. Brandenstein vy. Jackling, 
Cal. A. 438, 278 P 880. 

25. U.S.—Dustin Grain Co. v. Mc- 
Allister, 296 Fed. 611. 

Ga.—Georgia Wool Stock Co. v. 
Transatlantic Clock, etc., Co., 33 Ga. 
A. 465, 126 SE 902. 

Iowa.—Johnston Bros. Clay Works 
v. Standard Lumber Co., 197 Iowa 625, 
197 NW 643. 

Ky.—Sheffield-King Milling Co. v. 
Sorg, 180 Ky. 539, 2083 SW 300. 

Miss.—Itzig Co. v. Broadway First 
Nat. Bank, 128 Miss. 345, 91 S 15. 

Mo.—Stephan Coal Co. v. Lloyd, 
(A.) 240 SW 1092. 

N. Y.—Liebovitz v. Rosenberg-Neu- 
rss Co., 213 App. Div. 143, 210 NYS 
145. 


26. U.S. v. Dewart Milk Products 


99 


Co., 300 Fed. 448 [rev on another 
ground 9 F. (2d) 705]; Stone v. Froh- 
lich, Sl6é8<eMich> has) S33 Niw ¥ 951 


Crunden Martin Mfg. Co. v. Turner, 
274 Pa. 425, 118 A 365. 


27. Hickman v. Shimp, 109 Pa. 16. 


2s. Cleary v. Barlow, 252 Mass. 
101, 147 NE 348; McGlinn v. Jackson, 
86 Pa. Super. 562; Elk Textile Co. v. 
Cohen, 75 Pa. Super. 478. 


29. Questions for jury generally 
see supra § 215. 


30. Pollen v. Le Roy, 30 N. Y. 549 
[ate Zo N.Y... super Ss. Barker vy. 
Freeland, 91 Tenn. 112, 18 SW 60. 


31. Cross references: 
Excuse for failure of: 
Buyer to accept delivery see infra 
§§ 484-488. 
Seller to ten’der delivery see supra 
$317: 
Waiver as excuse for: 
Default in delivery generally see 
supra §§ 298-300. 
Defects in: 
Quality see supra §§ 426-432. 
Quantity see supra §§ 390, 391. 


Waiver as excuse for: Continued. 
Delay in delivery see supra §§ 341— 
345. 
ee to tender delivery see supra 
BELL 
Nonperformance as to place of de- 


livery see supra § 324. 
32. See infra § 444. 
33. See infra §§ 445-454. 
34. See infra §§ 455-458. 
35. See infra §§ 459-467. 
36. U. S.—Rader v. Northrup-Wil- 


liams Co., 269 Fed. 592. 


Ala.—W. F. Covington Mfg. Co. v. 
Ferguson, 204 Ala. 192, 85 S 726. 


Ga.—Ford v. Lawson, 133 Ga. 237, 
65 SE 444. 


Iowa.—Iowa Coal Washing Co. v. 
Consolidation Coal Co., 210 NW 440; 
Boies v. Vincent, 24 Iowa 387. 


Md.—Sandruck y. Wilson, 117 Md. 
624, 84 A 54. 


Pa.—Sunseri v. Garcia, etc., Co., 298 
Pa. 249, 148 A 81; Diamond Alkali 
Co. Vs Henderson) iCoalaGon 2s iaiba. 
232, 134 A 386. 


{a] Tilustration.—As respects sell- 
er’s liability for breach of contract by 
failing to furnish cattle registration 
certificates within reasonable time, 
the fact that the registering associa- 
tion required thirty ‘days to two years 
to issue such papers will not relieve 
the seller, where he took no active 
steps to secure such papers within 
reasonable time. Martin v. Arm- 
strong, 175 Wis. 208, 184 NW 681. 


{b] A mere endeavor to deliver is 
not a sufficient defense to an action 
for failure to make delivery. Ford v. 
Lawson, 133 Ga. 237, 65 SH 444, 


{e] Lost animals.—One who 
agrees to sell, and deliver at a cer- 
tain time and place, his herd of cat- 
tle, provided the whole number can 
be found and collected then anid there, 
but makes no effort to find a part of 
the herd, is liable for a breach of the 
stipulation to deliver. Boies v. Vin- 
cent, 24 Iowa 387. 


37. Ark.—Wiegel v. Prairie County 
Road Impr. Dist. No. 1, 126 Ark. 31, 
189 SW 178. 

La.—Penich v. C. Lagarde Co., 146 
an SIA 88308 8 T. 

N. Y.—Phillips v. Taylor, 49 N. Y. 
Super. 318 [aff 101 N. Y. 639, 4 NE 
727). 

Pa.—Holmes vy. Cameron, 267 Pa. 90, 
110 A 81; Easton v. Jones, 193 Pa. 
147, 44 A 264. 

Vt.—Emack v. Hughes, 74 Vt. 382, 
52 A 1061. 


Va.—Richmond Ice Co. v. Crystal 
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his power to perform.*® 


So a failure to deliver 
goods of the proper quality is not excused because 
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rule that no impossibility arising subsequent to the 
making of the contract will exeuse the performance 


of mistake in sending goods of the wrong. kind,*® | thereof** is of course applicable to the contract of 


or because the wrong delivery was due to the fraud 
of the seller’s employee;*® nor ean the seller excuse 
delay in delivery because of the necessity of filling 
The fact that the 
contract gives the seller the right to place a credit 
limit on the buyer for any reason deemed advisable 
is no excuse for failure to deliver an order which the 
seller has accepted without imposing any credit 


prior orders from other buyers.*? 


Jimit.*? 


[§ 445] c. Impossibility or Difficulty of Perform- 
ance*+2—-(1) Impossibility Generally. 


Ice Co., 99 Va. 285, 38 SE 141; James 
River, etc., Co. v. Adams, 17 Gratt. 
(58 Va.) 427. 


[a] Recovery for goods not taken. 
—An ice company undertaking to fur- 
nish ice from day to day from its 
surplus pro‘duct to another company, 
which was to pay for a certain 
amount ‘whether taken or not, cannot 
recover for ice not taken, the failure 
to take being caused by the first com- 
pany’s neglect to keep a surplus and 
furnish the amount required from 
day to day. Richmond Ice Co. v. 
ete Ice’ Co., 99 Va. 285, 38 SE 

38. Stamford Extract Co. v. Oakes 
Mfg. Co., 9 F. (2d) 301; Spanish Rush 
Broom Co. v. Dobbertin, 208 App. Div. 
247, 196 NYS 770; De Waal v. Adler, 
12 App. Cas. 141; Sharpe v. Dundas, 
21 Man. 194. 


{a] TZllustration.—Where the seller 
Shipped to other customers, on orders 
received after the acceptance of the 
buyer’s order, more than the amount 
required to fill the buyer’s order, the 
rule as to impossibility of perform- 
ance was not applicable. Spanish 
Rush Broom Co. vy. Dobbertin, 203 
App. Div. 247, 196 NYS 770. 

So, LCamdenys Cons, ¥*Oiba Cos iv. 
Schlens, 59 Md. 31, 43  AmR 587; 
Lampson v. Cummings, 52 Mich. 491, 
18 NW 232. 


40. Camden Consol. Oil Co. v. 
Schlens, 59 Md. 31, 43 AmR 537. 


41. Burlington Grocery Co. v. 
Haephy, 98 Vt. 122, 126 A 525. 

42. Miller Rubber Co. v. King, 147 
Ark, 302, 227 SW 391. 


43. Impossibility due to fault of 
seller see supra § 444. . 


44. See Contracts § 712. 
45. Benjamin Sales (6th Am. ed) 
p 748. See cases infra note 46 et 


seq. And see infra § 446 et seq. 

46. See infra §§ 455-458. 

47. Straus v. Kazemekas, 100 
Conn. 581, 124 A 234; Paxton Lum- 
ber Co. v. Panther Coal Co., 83 W. 
Va. 341, 98 SE-563; Hamlyn v. Wood, 


[1891] 2 Q. B. 488; Vancouver Mill- 
ine sete: Cor vy. C. Ci; Ranch, Co., 
[1924] Can. S. C. 671, [1925] 1 Dom 
LR 185, 186. 


“Tt is well established that where 
from the nature of the contract and 
the circumstances under which it 
was made it is apparent that the par- 
ties must have proceeded on -the foot- 
ing that certain conditions, without 
which performance would be impos- 
sible, should exist, their existence 
may be regarded as an implied term 
of the obligation undertaken and non- 
performance due to their non-exist- 
ence, without default of the obligor, 
will relieve him from performance. 

. . There is also authority, both 
strong and abundant, that if an _ un- 
foreseen contingency arises which 
renders performance impossible, and 


sale.*® 


Hence, unless performance is excused by ex- 
press stipulations embodied in the contraet,*® or by 
provisions which the law will imply,*? as where the 
impossibility arises through some action taken by 
or under authority of law,*S or where the specifie 
goods contracted for are lost or destroyed,*® the 
general rule is that a seller who promises uncondi- 
tionally to deliver takes the risk of being unable to 


perform, although his inability is caused by inevita- 
, (=) 


The general 


if it can be confidently said that had 
the parties contemplated that con- 
tingency they would as sensible men 
have provided that upon its happen- 
ing performance would be excused, 
such a term may and should be im- 
plied in the contract.” Vancouver 
Milling, etc., Co. v. C. C. Ranch Co., 
supra, 

[a] A stipulation will not be im- 
plied ‘unless, on considering the 
terms of the contract in a reasonable 
and business manner, an implication 
arises that the parties must have in- 
tended that the suggested stipulation 
should exist. It is not enough to 
say that it would be a reasonable 
thing to make such an implication. 
It must be a necessary implication 
in the sense that I have mentioned.” 
Hamlyn v. Wood, [1891] 2 Q. B. 488, 
491. 


{[b] Nonexistence of part of sub- 
ject matter.—If parties enter into 
contract to sell under belief that sub- 
ject-matter is in existence, and in 
effect condition their contract there- 
on, and the subject-matter exists in 
part only, performance after exhaus- 
tion of such part, will be excused. 
Paxton Lumber Co. v. Panther Coal 
Co., 88 W. Va. 341, 98 SE 563. 

Implied contracts excusing per- 


formance of contracts generally see 
Contracts § 714. 


48. See infra § 452. 

49. See infra § 451. 

50. U. S.—Jones v. U. S., 96 U. 
S. 24, 24 L. ed. 644. 

Ala.—Jones v. Anderson, 82 Ala. 
802542) os VSL se “Ooune ewer ostery; ¢ 
Port. 420. 


Ark.—Davis v. Bishop, 1389 Ark. 
273, 218 SW 744 (recognizing general 
rule). 

Conn.—Straus v. Kazemekas, 
Conn. 581, 124 A 234. 


Ill.—Summers y. Hibbard, 153 Il. 
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102, 38 NE 899, 46 AmSR 872 [aff 
50 Ill. A. 3881];, Bacon v. Cobb, 45 
Tll. 47; Hemenover v. Buckles, 225 
Ill. A. 392; Pilsen Coal Co. v. West 
Chicago Park Commrs,, 221 Ill. A. 
162, 176 [quot Cyc]. 

Kan.—Western Drug, ete, Co. v 


Administration Bd., 106 Kan, 256, 187 


P 701, 12 ALR 1074. 


La.—Penick v. C. Lagarde Co., 146 
La. 511, 83 S 787; Eugster v. West, 
35 La. Ann. 119, 48 AmR 232. 

Md.—Standard Scale, ete, Co. v. 
Baltimore Enamel, etc., Co., 186 Md. 
278, 283, 110 A 486, 9 ALR 1502 [quot 
Cyel: 

Mo.—Cluley-Miller 
Freund Packing, etc., Co., 
274, 120 SW 658. 


N. Y.—Tobias v. Lissberger, 105 
N. Y. 404, 12 NE 138, 59 AmR 509; 
Booth v. Spuyten Duyvil Rolling 
Mill Co., 60 N. Y. 487; Dexter v. 
Norton, 47 (NvPY¥. (62;. 7 AmRe 4115+ 
Oakley v. Morton, 11 Nii Y. +26; ‘62 


Coalee Cones 
138 Mo. A. 


ble accident, or circumstances beyond his control.°° 
There is, however, a distinetion between cases where 


AmD 49; Krulewitch v. National Im- 
porting, ete., Co., 195 App. Div. 544, 
186 NYS 8388; Richards v. Wreschner, 
174 App. Div? 484, 156 NYS 1054, 158 
NYS 1129; Arthur v. Wright, 57 Hun 
22, 10 NYS, 368, [aff 132\N.° Yes4i, 
380 NE 865]; Phillips v. Taylor, 49 
N. Y. Super. 318 [aff 101 N. Y. 639, 
4 NE ola a Silvs | Aen O'] Sica emer. 
Tupper, 33 N. Y. Super. 465, 42 How 
Pr 437 [aff 52 N. Y. 550]; Bernhardt 
Lumber Co. v. Metzloff, 113 Misc. 
288, 184 NYS 289; Boker v. Demorest 
Mfg. Co., 28 Misc. 263, 59 NYS 826; 
Beebe v. Johnson, 19 Wend. 500, 32 
AmD 518. 


Pa.—Bradley v. 
Super. 300. 

Tex.—Davis v. Davis, (Civ. A.) 266 
SW. 797; Kingsville Cotton Oil Co. 
v. Dallas Water Mills, (Civ. A.) 210 
SW 832; Taylor Cotton Oil Co. v. 
Early-Foster Co., (Civ. <A.) 204 SW 
L179. 

Utah.—Avegikos v. Lowry, 54 Utah 
217, 179 P 988. 

Wash.—lIsaacson -v. 
Wash, 18, 104 P 1115. 

Wis.—Behling vy. Rock County Sug- 
ar Co., 187 Wis. 95, 203 NW 908. 3 

Wyo.—Black v. Negros-Philippine 
Lumber Co., 32 Wyo. 248, 231 P 398, 
37 ALR 1487. (recognizing general 


McHale, 19 Pa. 


Starrett, 56 


Eng.—Adams v. Royal Mail Steam-— 


Packet Co., 5 C. B. N. S. 492, 194 ECL 
492, 141 Reprint 200; Hale v. Raw- 
son, 4 C. B, N. S. 85, 93 ECL 85, 140 
Reprint 10138; Kearon v. Pearson, 7 
H, & N. 386, 158 Reprint 523; Barker 
v. Hodgson, 3 M. & S. 267, 105 Re- 
print 612; Ellis v. Thompson, 3 M. 
& W. 445, 150 Reprint 1219. 

[a] “The reason is that it was 
his own fault to run the risk of un- 
dertaking to perform an impossibil- 
ity, when he might have provided 
against it by contract.” Davis v. 
Bishop, 1389 Ark. 273, 213 SW 744, 
745. To same effect Atlantic Steel 
Co. v. R. O. Campbell Coal Co., 262 
Fed. 555. 


[b] Seller is regarded as insurer 
to the extent of making good the 
loss. Summers y. Hibbard, 153 Ill. 
102, 38 NE 899, 46 AmSR 872. 


[ce] Illustrations.—(1) Where a 
contract for the manufacture of cot- 
ton linters did not mention the ques- 
tion of power in running defendant’s 
mill, the failure of a power compa- 
ny to furnish power to defendant, 
whereby defendant was prevented 
from manufacturing the linters, did 
not excuse a breach of the contract, 
it being possible for defendant to 
have procured power’ elsewhere. 
Kingsville Cotton Oil Co. v. Dallas 
Waste Mills, (Tex. Civ. A.) 210 SW 
832 (error refused). (2) Where one 
undertook to sell about eight thou- 
sand pounds of wool, to be clipped 
from seven hundred and fifty ewes 
and two hundred and fifty lambs, it 
was no legal excuse or justification 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the contract is to do something absolutely and inher- 
ently impossible of performance and those where the 
contract is to do something possible in itself but per- 
formance of which is prevented by the occurrence of 
inevitable accident, although not foreseen by the 
party and not within his eontrol.®! The seller is not 
excused on the ground of impossibility of perform- 
ance arising from the seizure of the goods by a re- 
ceiver>* or some other third person.°*® ‘Strikes which 
are not provided against in the contract afford no 
excuse for defendant or delay in delivery.®* Even 
if delivery at the designated time’and place is im- 
possible the seller is bound to tender the best de- 
livery possible.®® 


War. In the absence of contract stipulations pro- 
viding for such contingency,*® impossibility of per- 
formance due to the existence of war is not a suffi- 
cient excuse for the seller’s default;°” and where a 
contract was made after war had been declared, and 
there was nothing to show an intention that the con- 
tract should be affected by the existence of the war, 
but deliveries were made from time to time, the seller 
could not excuse a subsequent default on the ground 
that performance was made impossible by the war.*® 
On the other hand it has been held that, where the 
contract stipulates that goods shall be shipped by 


for failure to deliver the amount of 
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28 Ga. A. 584, 112 SE 394; 
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a particular vessel, and shipment by that vessel is 
rendered impossible by the outbreak of war, the sell- 
er is excused from performance.°® 


Act of God. In some cases it has been held that 
performance is excused when prevented by an act 
of God,*® such as an epidemic of sickness in the 
seller’s factory;®! while in others the contrary is 
held, for the reason that the seller might have pro- 
vided against the contingency by his contract.°? But 
even in cases which hold this excuse unavailable it 
has been held that the court will sometimes imply a 
provision in the contract whereby prevention of per- 
formance by act of God will excuse default.®? 


Conditional agreement. Where the agreement is 
dependent on the happening of a condition precedent, 
the seller is excused from performance if the con- 
dition is not fulfilled,®* as where the contract is to 
sell specified fruit trees when they reach a certain 
size or age, and they never do so,®* or where the 
agreement is to sell goods which a third person had 
contracted to deliver to the seller, and the latter 
never receives them.°® ; 


[§ 446] (2) Performance Difficult or Burden- 
some. Default or delay is not excused because per- 
formance has become difficult, dangerous, or burden- 
some.°* Thus it is no excuse that delivery is danger- 


Thomson |7 AmR 415. 


wool cut from such number of sheep 
that during the winter a great many 
Sheep died by reason of the severe 
weather and the inability of the own- 
ers to obtain necessary food for 
them. Avgikos v. Lowry, 54 Utah 
217, 179 P. 988. 


51. Jones v. U. S.,\96 U. S. 24, 24 
L. ed. 644; Western Drug, etc., Co. 
v. Administration Bd., 106 Kan. 256, 
187 P 701, 12 ALR 1074; Anderson v. 
May, 50 Minn. 280, 52 NW. 530, 17 
LRA 555, 36 AmSR 642. 


Generally see Contracts § 708 et 
seq. 

52. Western Drug, etc., Co. v. Ad- 
ministration Bd., 106 Kan. 256, 187 
PVTOL, 12 :ALR 1074: Taequard’ v. 
Kempner, (Tex. Civ. A.) 208 SW 185 
(error refused). 


[a] Disposal of goods by receiver. 
—Where plaintiff, a drug company, 
contracted to furnish the state board 
of administration certain supplies 
for state institutions, that its fail- 
ure, after part performance, to fur- 
nish more goods was caused by a 
creditor procuring the appointment 
of a receiver, who took over and sold 
all its assets, was no defense to an 
action or claim of offset for damages 
for breach of the contract. West- 
ern Drug Supply, etc., Co. v. Ad- 
ministration Bd., 106 Kan. 256, 187 P 
701, 12 ALR 1074. 


53. Stamford Extract Mfg. Co. v. 
Oakes Mfg. Co., 9 F. (2d) 301. 


54. Indianapolis Abattoir Co. v. 
Penn Beef Co., 83 Ind. A. 144, 144 NE 
578, 145 NE 10; Eppens v. Little- 
john, 164 N. Y. 187, 58 NE 19, 52 LRA 
811; Burlington Grocery Co. v. Hea- 
phy, 98 Vt. 122, 126°A 525; Isaacson 
v. Starrett, 56 Wash. 18, 104 P 1115. 


Stipulations against liability for 
default due to strikes see infra § 458. 


55. J. H. Labaree Co. v. Cross- 
man, 100 App. Div. 499, 92 NYS 565 
faft 184. Ney, 586, 7%. NEF 11397; 
Whitney v. Hop Bitters Mfg. Co., 2 
NYS 438 [aff 121 N. Y. 682, 24 NE 
1098]; Lockhart v. Bonsall, 77 Pa. 
53. 


56. See infra § 455. 
57. Brevard Tannin Co. v. J. F. 
Mosser Co., 288 Fed. 725; Harley 


Hardware ‘Co. v. Harry S. Lafond Co., 


v. Thomson, 315 Ill. 521, #46 NE 451 
[rev 229 Ill. A. 629, and writ of error 
Gismy273 UW. Se 638 47 SCt, 90, 7ab ie. 
ed. 816]; Krulewitch vy. National Im- 
porting, etc., Co., 195 App. Div. 544, 


186 NYS 838; Bernhardt Lumber Co. 
ue ahlotatote, 1138 Misc. 288, 184 NYS 
89. 

Deficiency in transportation fa- 


cilities due to war see infra § 449. 


War rendering performance diffi- 
cult or burdensome see infra § 446. 


587 lane etc. aire. 2 CO. Ve nie. 
Wayne, Corrugated Paper Co., 278 
Fed. 483. 

59. Held v. Goldsmith, 153 La. 598, 
96 S 272. 


60. Del.—Love v. Barnesville Mfg. 
Co., 19 Del. 152, 50 A 536. 

Ind.—Indianapolis Abbattoir Co. 
v. Penn Beef Co., 88 Ind. A. 144, 144 
NE 573, 145 NIX 10. 

Ky.—Stephens v. Vaughan, 4 J. J. 
Marsh. 206, 20 AmD 216. 

Nebr.—Matousek v. Galligan, 104 
Nebr. 731, 178 NW 510, 12 ALR 1270. 


N. Y.—New Haven, ete, Co. v. 
Quintard, 31 N. Y. Super. 89,-6 Abb 
PrNS 128 (freshet rendering per- 
formance impossible). 

Pa.—Lovering v. Buck 
Coal Co., 54 Pa. 291. 


Eng.—Clarke v. Bates, [1913] 2 L. 
J CACO 3. 

[a] Rule stated.—An act of God is 
a part of every contract, and, if di- 
rectly preventing performance by a 
party, he will not be liable for non- 
performance, but such act of God, to 
excuse performance, must be an act 
or occurrence so extraordinary and 
unprecedented that it could not be 
foreseen and guarded against or pre- 
vented by reasonable prudence. Ma- 
tousek v. Galligan, 104 Nebr. 731, 178 
NW 510, 12 AUR 1270. 

[b] Unusual storm.—One pre- 
vented from performing his contract 
to deliver specific hay by storms and 
unusual rain, constituting an act of 
God, is not liable for nonperform- 
ance. Matousek v. Galligan, 104 
Nebr. 731, 178 NW 510, 12 ALR 1270. 


61. Love v. Barnesville Mfg. Co., 
19 Del. 152, 50 A 536. 


62. Dexter v. Norton, 47 N. Y. 62, 


Mountain 


». But see New Haven, etc., 
Co. v. Quintard, 31 N. Y. Super. 89, 
ie Ne 128, 37 HowPr 29, supra 
ote i 


63. Dexter v. Norton, 47 N. Y. 62, 
7 AmR 415. 


64. Pearson v. McKinney, 160 Cal. 
649, 117 P 919; Curtis v. Boston Ice 
Co., 237 Mass. 343, 129 NE 444. 


65. Pearson v. McKinney, 160 Cal. 
649, 117 P 919. | 


66. Scialli v. Correale, 97 N. J. I. 
165; L1i7 VAC255: 3 5 


67. U. S.—Carnegie Steel 
Ui 837240 “UO. Si 056) 86 SCH842" 160 
L. ed. 576; U. S. v. Smoot, 15 Wall. 
36, 21 L. ed. 107. 3 


Ill.—Bacon .v. Cobb, 45 Hl. 47: 
Corn Planter Refining Co. v. Jenkins, 
2070 LWA. = 13 9). 


Ky.—Tradewater Coal Co. 
68 SW 400, 24 KyL 215. 


La.—Bonsor v. Simon Rice Milling 
Co., 151 La. 1094, 92 S 711. 


Mich.—Maxwell v. Kellogg, 55 
Mich. 606, 22 NW 60. 


N. Y.—Stewart v. Marvel, 
Y. 357, 4 NE 743; Baker v. Johnson, 
42 N. Y. 126; Downey v. Shipston, 
206 App. Div. 55, 200 NYS 479; Rich- 
ards v. Wreschner, 174 App. Div. 484, 
156 NYS 1054, 158 NYS 1129; Stur- 
ges, etc., Mfg. Co. v. American Sepa- 
rator Co., 171 App. Div. 429, 156 NYS 
872; ) Arthur v. Wright, 57 Hun 22, 
eee 368 [aff 182 N. Y. 547, 30 NE 


Pa.—Holmes v. Cameron, 
90, 110 A 81. 


von ut MEAG v. Stamps, 10 Lea 


Co. v. 


v. Lee, 


101 N. 


267 Pa. 


Vt.—Eddy v. Clement, 38 Vt. 486. 


Wis.—Shores Lumber Co. v. Claney, 
102 Wis. 235, 78 NW 451. 


Inng.—Barker v. Hodgson, 3 M. & 
S. 267, 105 Reprint 612. 


[a] Illustration.—In a_ buyer’s 
action to recover a deposit on a con- 
tract to purchase silk-throwing ma- 
chines, where the date of delivery 
was subject to delays caused by car- 
riers and rolling mills in delivering: 
material from which the machines 
were to be made, an affidavit of de- 
fénse, averring that owing to an ab- 
normal demand for rolling mill prod- 
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ous because of the existence of war,°* or because a 
pestilence prevails,°® or that it is difficult because of 
It will not excuse 
delivery that, because of new laws or regulations 
enacted after the making of the contract, additional 


the inelemeney of the weather.’° 


burdens will be imposed upon the 


compliance with the contract will entail financial 
loss,‘ such as that caused by fluctuation of prices,"® 
or by increased freight charges’* or production 


costs.7> 


[§ 447] (3) Inability To Obtain Goods. 
formance of an unconditional agreement to sell goods 
which the seller expected to procure from a particu- 
lar source will not be excused because of the im- 
possibility of obtaining the goods from that source,*® 
or because of failure or refusal of a third person to 
So, where the con- 
tract of sale is unconditional, it is no excuse for non- 
delivery that the seller’s factory or the one on which 
he relied to obtain the goods has been destroyed or 
forced to close through natural causes,’® that the 


deliver the goods to the seller.*7 


ucts defendant was unable to obtain 
the required material within reason- 
able bounds of effort or expense, was 
unavailing, hardship or difficulty 
being no excuse for failure to per- 
form. Gross v. Exeter Mach. Works, 
Aimee A863,, 121A a9. 


68. Thomson v. Thomson, 315 Ill. 
521, 146 NE 451 [rev 229 Ill. A. 629, 
and writ of error dism 273 U.S. 638, 
Shes OEnoO , ik das eG. Sil Oils rat chanrds 
v. Wreschner, 174 App. Div. 484, 156 
NYS 1054, 158 NYS 1129; Elsey v. 
Stamps, 10 Lea (Tenn.) 709. 


69. Barker v. Hodgson, 3 M. & S. 
267, 105 Reprint 612. 


70. Kitizinger v. Sanborn, 70 Ill. 
146; Dallas Cooperage, etc., Co. v. 
Creston Hoop Co., 161 La. 1077, 109 
S 844; Usrey Lumber Co. v. Huie- 
ene umber Co., 13867dua: 5141 65S 


Wwe ss. Ve smoot, 1s Walls 
S.)) o0,e210 I. ed, 107: 
son, 42°N. Y. 126. 


72. A. B. Murray Co. v. Lidger- 
wood Mfg. Co., 241 N. Y. 455, 150 NE 
514; Sunseri v. Garcia, etc.,.Co., 298 
Pa. 249, 148 A 81. See also Reid v. 
C. G. Anderson Lumber Co., 17 Ont 
WN 313 (financial loss). 


[a] Tllustration.—That dealer who 
contracted to sell garlic was required 
to pay more for the commodity than 
contemplated did not excuse perform- 
ance. Sunseri_ v. Garcia, etc., Co., 
298 Pa. 249, 148 A 81.. 


73. Davison Chemical Co; Vv. 
Baugh Chemical Co., 133 Md. 2038, 104 
A 404, 3 ALR 1; Ford v. Norton, 32 
N. M. 518, 260 P 411, 55 ALR 261; 
Southern States Steel Co. v. Brown, 
(lex, pCiveA.)) 275 SIWey 235.) 9 hess 
Bros. v. Great Northern Pail Co., 175 
Wis. 465, 185 NW 542. 


[a] Tllustration.—Where a chemi- 
eal company contracted to sell sul- 
phuric acid made from pyrites by it 
at a given price, the fact that the 
price of pyrites arose sharply _there- 
after, on account of war conditions, 
did not release the company from its 
duty to perform. Davison Chemical 
Co. v. Baugh Chemical Co., 133 Md. 
203, 104 A 404, 3 ALR 1. 


[b] Effect of trade war.—Where 
the seller agrees to deliver a com- 
modity at the price current in the 
market at the time the buyer de- 
mands delivery, the seller’s obliga- 
tion is not affected by the fact that 
such price is the result of a tem- 
porary trade war. Ford _v. Norton, 
39 N. M. 518, 260 P 411, 55 ALR 261. 


(U. 
Baker v. John- 
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‘ery.®° 


seller,“? or that 


contract.’ 
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goods cannot be obtained in the market,’® or that 
the particular quality of the goods contracted for 
was not procurable in the district named for deliv- 
And where the real ground for failure to 
deliver is inability to furnish the goods, and there 
were constant demands by the buyer for delivery, the 
nondelivery cannot be justified on the ground that 
the buyer failed to give the notice required by the 
The fact that the seller of goods in a 


warehouse did not know, at the time of the contract, 


Per- 


ways,°° 


74. Companhia De Navegacao 
Lloyd Brasileiro v. C. G. Blake Co., 34 
F. (2d) 616; Western Industries Co. 
v. Mason Malt Whisky Distilling Co., 
56 Gall. “AN 355, 20.55 P2466. 

75. Samuels v. Black Lake Asbes- 
tos, etc., Co., Ltd., 18 OntWN 149. 


76. Jones v. Bond, 191 Cal. 551, 
217 P 725; Pearson v. McKinney, 160 
Cal, eo40e tT we OO INelie an’ ave 
Knutsen 33 Call) sAu 76) Pals.) hyo 
P 443. See also Inman Grocery Co. 
v. Williams, 30 Ga. A. 753, 119 SE 
341 (holding that, under a contract 
for the sale of mule feed by a de- 
scriptive name, the fact that a com- 
modity by that name had been re- 
fused registration because of inferi- 
or character, and that a commodity 
of that name could be obtained by 
the seller only from a dealer whose 
commodity had been refused regis- 
tration, does not relieve the seller of 
obligation to perform). 

77. Whisler v. White, (Ky.) 128 
SW 297; Mosby v. Smith, 194 Mo. A. 
20, 186 SW 49. 

{a] Tllustrations.—(1) Where de- 
fendant offered to pay plaintiff a cer- 
tain sum for a quantity of timber 
delivered at their mill, and he failed 
to deliver it because the owner re- 
fused to deliver it without being paid 
in advance, which payment plaintiff 
was unable to make, the fact that 
the owner afterward delivered the 
timber to defendants at their mill, 
and received the price which defend- 
ants had agreed to pay plaintiff, did 
not entitle plaintiff to recover the 
profit he had expected to make out 
of the transaction. Whisler Vv. 
White, (Ky.) 128 SW 297. (2) If a 
contract by which defendants agreed 
to sell and deliver about nine hun- 
dred two-year-old steers, recently 
contracted for by defendants from a 
third party, under a certain brand, is 
complete and definite in itself, fail- 
ure to deliver nine hundred steers 
could not be excused on account of 
inability to perform by failure of 
the third party to deliver. Mosby v. 
Smith, 194 Mo. A. 20, 186 SW 49. 

73. ‘Us S.—Jones’ v. U.S, 96 U.S: 
24, 24 L. ed. 644. 

Tll.—Summers v. Hibbard, 153 Ill. 
102, 88 NE 899, 46 AmSR 872 [aff 50 
Tll. A. 381]; Hottellet v. American 
Corn Milling Co., 160 Ill. A. 58. 

Mo.—Heffernan v. Neumond, 
Mo. A. 667, 201 SW 645. 

N. Y.—Booth v. Spuyten Duyvil 
Rolling Mill Co., 60 N. Y. 487. 

Vt.—Eddy v. Clement, 38 Vt. 486. 
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that the warehouse had sold the goods is no excuse 
for failure to deliver.*? 


[§ 448] (4) Deficiency in Facilities for Transpor- 
tation—(a) Route of Transportation. 
ance with the general rule®® it has usually been held 
that, unless such contingencies are expressly pro- 
vided for in the contract,** the seller is not excused 
from delivery by the obstruction of routes of trans- 
portation, whether due to the freezing of water- 
seizure of a railway by the government,°® 
freshets,** or other causes,*® especially where the 


In aceord- 


Wash.—Isaacson vy. 
Wash. 18, 104 P 1115. 


[a]. For example, where a miller 
agreed to manufacture and sell spec- 
ified feed to a given amount, destruc- 
tion of the mill by fire does not ex- 
cuse nonperformance; for, there be- 
ing no condition in the contract as 
to continuation of the mill in exist- 
ence, the case is. not one where the 
subject matter of the contract went 
out of existence through no fault of 
the contracting party. Heffernan v. 
eae 198 Mo. A. 667, 201 SW 


79. Gilpins v. Consequa, 10 F. 
Cas. No. 5,452, Pet. C. C. 85, 3 Wash. 
184; Youqua v. Nixon, 30 F. Cas.’ No. 
LS, CLS9 Pet Clie! R221 ie hillinsssvs 
Taylor, 49 N. Y. Super. 318 [aff 101 
Ne Y¥en6390 64 INI 27. SL Sil veeAL cone 
Boker v. Demorest Mfg. Co., 28 Misc. 
263, 59 NYS 826; Eddy v. Clement, 
38 Vt. 486. : 

Failure to keep sufficient goods on 
hand see supra § 444, 


80. Eskew v. California 
Exch., 203 Cal. 257, 263 P 804. 


81. San Jacinto Oil Co. v. Texas 
Co., (Tex. Civ. A.) 105 SW 1163. 


82. Cooper v. Clute, 174 N. C. 366, 
93 SE 915. 


83. See supra § 445, 
84 See infra § 455. 


85. La.—BHugster v. 
Ann. 119, 48 AmR 232. 


Mad.—Standard Scale, ete, Co. v. 
Baltimore Enamel, ete., Co., 136 Md. 
278, 283, 110 A 486, 9 ALR 1502 [quot 
Cye]. 

N. Y.—Tobias v. Lissberger, 
N. Y. 404, 12 NE 138, 59 AmR 509, 


Wis.—Shores Lumber Co, v. Claney, 
102 Wis. 235, 78 NW 451. 


Eng.—Kearon v. Pearson, 7 H. & 
N. 386, 158: Reprint 523. 


86.) Bacon? va" Cobb, 45. Tl. e445 
Standard Scale, ete., Co. v. Baltimore 
Mnamel, ete, Co., 136 Md. 278, 283), 
110 A 486, 9 ALR 1502 [quot Cyc]. 


87. Standard Scale, etc, Co. v. 
Baltimore Enamel, etc., Co., supra; 
Harmony v. Bingham, 12 N. Y. 99, 62 
AmD 142; New Haven, etce., Co. v. 
Quintard, 31_N. Y. Super. 89, 6 Abb 
PrNS 128. But see infra text and 
note 91. 


88. Dodge v. Van Lear, 7 F. Cas. 
No. 3,956, 5 Cranch C. €.- 278: Stand= 
ard Scale, etc., Co. v. Baltimore Ena- 
mel, ete., Co., 186 Md. 278, 283, 210 
A 486, 9 ALR 1502 [quot Cyc]; 


Starrett, 56 


Fruit 


105 
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obstruction is merely temporary,®® or where other 
routes of transportation were open to the seller.°° 
On the other hand it has been held that. the seller’s 
default is excused where the only route by which the 
goods could be shipped is destroyed by a freshet.?* 


[§ 449] (b) Means of Transportation. Unless 
there is a stipulation covering such contingency,?” 
failure to deliver under the terms of the contract 
is not excused by the inability of the seller to pro- 
cure cars®*® or other means of transportation,®* es- 
pecially where the buyer offers to change the desti- 
nation and consignee, and the seller would be sub- 
jected to no additional burden or expense by com- 
plying with such offer;°® and, a fortiori, inability to 
obtain all the ears necessary for the seller’s business 
will not excuse his failure to deliver goods sold to 
a particular buyer, where he had enough ears for that 
purpose but used them for shipping goods to other 
eustomers.°° So the fact that, while proper shipping 
facilities exist, the seller is unable to utilize them 
because of discrimination against him personally 
will not exeuse delay in delivery.®°7 And under a 
contract to deliver goods alongside a designated ves- 
scl the seller is not relieved from performance be- 
enuse, without the buyer’s fault, the named vessel 
is not at the point of delivery to receive the goods 
where no additional burden is thereby imposed upon 
the buyer,®*® and the fact that the buyer asked and 
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was refused the privilege of substituting another ves- 
sel is immaterial.°® On the other hand it has been 
held that, where a contract provides for shipment in a 
particular vessel, the seller is excused if, at the time 
for performance, the designated vessel has, through 
no fault on his part, ceased to exist as a cargo-car- 
rying vessel.1 It has also been held that, where the 
seller has exhausted every reasonable means to ob- 
tain ears from the only carrier available, the court 
will imply a condition on the contract that perform- 
ance in such ease will be excused.” So, under the 
rule that, where no time for performance is speei- 
fied, the contract must be performed within a rea- 
sonable time,* it has been held that, where a con- 
tract of sale, by implication, is made dependent on 
ability to procure means of transportation, impos- 
sibility of delivery because of inability to procure 
transportation for a period of BE years will not 
excuse performance.* 


[§ 450] (c) Delay in Transportation.® General- 
ly the seller is excused for delay in delivery when 
such delay is due to delays in transportation over 
which the seller had no control. But it has been 
held that, where the contract is such as to make the 
carrier the agent of the seller for delivery,’ the seller 
cannot excuse delay in delivery on the ground that 
it was due to the fault of the carrier.’ 


Fleishman v. Meyer, 46 Or. 267, 80 P 
209; McDonald v. Gardner, 56 Wis. 
35, 13 NW 689. 

89. Rowland y. Lehigh Coal, 
Cone2s. Pale 21 by 

90. Cal.—Meyer v. 
Cal \Al723, 181 P847%. 


La.—WNational Wholesale Grocery 
Co. 'v. Simon Rice Milling Co., 152 
Gay a9 2a Sar7 1334) Bonsorivs ~ Simon 
Rice Milling Co., 151 La. 1094, 92 S 
(eile 

Md.—Standard Seale, ete. Co. v. 
Baltimore Enamel, etec., Co., 136 Md. 
278, 283, 10 A 486, 9 ALR 1502 [quot 
Cyc]. ‘ 

Or.—Fleishman v. Meyer, 
267, 80 P 209 


Wis.—MeDonald_ v. 
Wis. 35, 13 NW 689. 


{a] Mllustrations.—(1) The sellers 
of wheat at a price f. 0. b. the steam- 
er of a certain line at a specified port 
were not released from liability to 
the buyers, nor the buyers from lia- 
bility to them, because war conditions 
rendered it impossible to furnish a 
steamer of the line specified. Meyer 
v. Sullivan, 40 Cal. A. 723, 181 P 847. 
(@) If a seller of rice based its sell- 
ing price on rates for delivery by wa- 
ter, it was incumbent on it to have 
a stipulation for delivery by water 
inserted before the contract was 
closed, and, where the contract did 
not specify the mode of transporta- 
tion, it could not justify failure to 
deliver on the ground that there was 
an embargo on ocean transportation 
where prompt shipment by rail could 
have been made. National Wholesale 
Grocery Co. v. ren Rice Milling 
@onib2" War 192.87 


etc., 


Sullivan, 40 


46 Or. 


Gardner, 56 


91. Lovering v. woe Mountain 
Coal Co., 54 Pa. 291. 
92. See infra § 455 et seq. 


93. U. S.—Hoff v. Pilling, 134 Fed. 
294, 

Tll.—Corn Planter Refining Co. v. 
Jenkins, 217 Ill. A. 139; Irwin v. Kel- 
ly, 176 Ill. A. 178. 

Md.—Standard Scale, etc., Co. v. 
Baltimore Enamel, ete., Co., 136 Md. 
eee et 110 A 486, 9 ALR 1502 [quot 

ye]. 


Minn.—Minneapolis Vv. Republic 
gr pose ns Co., 161 Minn. 178, 201 NW 
4 


Miss.—Tallahatchie Lumber Co. v. 
coe Lumber Co., 124 Miss. 897, 87 
iS) ; 


Mo.—Peirson-Lathrop Grain Co. v. 
Barker, (A.) 2238 SW 941. 

N.. Y.—Bernhardt Lumber Co. v. 
Metzloff, 113 Misc. 288, 184 NYS 289. 


Pa.—Seligman v. Beecher, 36 Pa. 
Super. 475. 

Wash.—R. J. Menz Lumber Co. v. 
McNeeley, 58 Wash. 223, 108 P 621, 
28 LRANS 1007. 

Wis.—Hesser-Milton-Renahan Coal 
Co. v. La Crosse Fuel Co., 114 Wis. 
654, 90 NW 1094. 


{a] General car shortage does not 
excuse performance of a contract to 
furnish paving blocks to a municipali- 
ty where there is nothing.in the con- 
tract excusing performance for such 
reasons. Minneapolis Vv. Republic 
Creosoting Co., 161 Minn. 178, 201 NW 
414. 

{b] In Louisiana a shortage of 
railroad freight cars was held not to 
justify or excuse the seller’s failure 
to make ‘delivery of rice under a con- 
tract of sale f. o. b.,cars at point of 
shipment, it not constituting inevita- 
ble accident or irresistible force with- 
in Civ. Code art 2120, and not jus- 
tifying the application of the doctrine 
of commercial frustation. Bonsor vy. 
Simon Rice Milling Co., 151 La. 1094, 
92S e711: 

94. Young v. Foster, 7 Port. (Ala.) 
420 (where the contract was to deliver 
by a certain boat which proved to be 
of insufficient capacity); Standard 
Scale, etc., Co. v. Baltimore Enamel, 
ete., Co., 136 Md. 278, 284, 110 A 486, 
9 ALR 1502 [quot Cyc]. 


95. Boehmer Coal Co. 
Coal Coy 12)" BY. (2d) 526. 


96. Tradewater Coal Co. v. Lee, 68 
SW 400, 24 KyL 215. 


97. Eppens v. Littlejohn, 164 N. Y. 
187, 58 NE 19, 52 LRA 811. 


98. Douglas Fir Exploitation, etc., 
Co. v. Comyn, 279 Fed. 203. 


99. Douglas Fir Exploitation, etc., 


v. Burton 


Co. v. Comyn, supra. 


1. Nickoll v. Ashton, [1901] 2 K. 
B. 126. 


2. Vancouver Milling, ete., Co. v. 
Ce Cos Ranchsi©owmp Lo 24 Can. S.C 
GCL) TL925q L DomLR 185. 


3. See supra § 334. 


4 Black Vv. Negros-Philippine 
Lumber Co., 32 Wyo. 248, 231 P 398, 
37 ALR 1487. 


5. Stipulations excusing seller 
fees liability for delay see infra § 


U. S.—Mathieu v. Moore, 4 F. 
(28) 251 [aff 13 F. (2d) 747]; Peace 
River Phosphate Co. v. Grafilin, 58 
Heds 550. 


La.—White v. Kearney, 9 Rob. 495 
(ship detained by bad weather). 


N. Y.—Terwilliger v. Knapp, 2 BE. D. 
Smith 86; Trowbridge v. Harrison, 2 
Misc. 572, 21 NYS 917. 


Philippine.—Ker v. De la Rama, 11 
Philippine 453. 


N. B.—McKean y. gbalbousis Lum- 
ber Co., 40 N. B. 21 ; 
[a] Gries td damages.— 


Pending the passage of the Wilson 
Tariff Bill of 1894, defendant filled an 
order for lard at Chicago to be 
shipped to plaintiffs in Cuba, the 
goods to be ‘delivered to the purchas- 
ers at the point of shipment, but de- 
lay, for which defendants were in no 
way responsible, occurred in forward- 
ing a part of it by vessel from New 
Orleans, and before it reached Ha- 
vana plaintiffs had to pay duties im- 
posed thereon by the Spanish govern- 
ment in retaliation for the passage 
of the Wilson Bill, and which, but 
for the delay, would not have been 
collected. It was held that the risk 
of such a result was taken by plain- 
tiffs, and they could not claim reim- 
bursement from defendants therefor. 
cee, v. Morris, 107 Fed. 688, 46 CCA 
558. 


7. See supra § 366. 


8. Braddock Glass Co, v. Irwin, 153 
Pa. 440, 25 A 490. 
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[§ 451] (5) Loss or Destruction of Property.° 
Where the sale is of specified goods which, without 
the seller’s fault, are lost. or destroyed before the day 
of delivery, the seller is excused from delivery and 
the buyer from obligation to pay,!® and this rule is 
unaffected by a provision in the contract that the 
seller shall keep the goods insured and assign the 
policies to the buyer as his interest may appear.’ 
In such eases a condition is implied in the contract, 
the effect of which is to relieve the seller from the 
obligation to perform.!2 But when the sale is not 
of specific property, and the property is such as can 
be obtained elsewhere, its accidental destruction be- 
fore delivery will not relieve him from the obliga- 
tion of his contract. 


Sale of crop to be raised. The above rule govern- 
ing sales of specific goods,'* and the exception there- 
to where the sale is not of specific goods,'® are ap- 


plicable to the sale of crops to be grown. If the con- | 


tract is to sell a specific crop to be raised on a par- 
ticular tract of land, and the crop fails without fault 
on the part of the seller, he is excused from perform- 
ance,/® and the same is true where the sale of timber 
contemplates a delivery thereof from a specified 
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tract, and, without the fault of the seller, the timber 
is destroyed by fire.17 But the seller is not excused 
where the crop sold is not specific or to be grown on 
particular land,?% and the product can be procured 
elsewhere.?® In some jurisdictions the soundness of 
the rule relieving the seller of a specific crop to be 
grown on specific land from liability for nonperform- 
ance in case of failure or destruction of the crop 
without his fault?° has been questioned;?1 and the 
court has-held that, conceding its soundness where 
the destruction or failure of the crop is due to some 
fortuitous circumstances in the nature of vis major, 
such as adverse climate conditions, plant diseases, 
etc., the rule would not excuse the seller where a fail- 
ure to raise the crop was due to his illness.?? 


Offer to accept damaged property. Slight damages 
to the goods will not excuse, the seller’s failure to 
deliver where the buyer offers to accept the goods 
with a reasonable deduction of damages.?? 

[§ 452] (6) Impossibility Created by Law?4—(a) 
General Rule. It is a general rule that the seller is 
excused from performance where it is rendered le- 
gally impossible by reason of some action taken by 
or under authority of law,?® such as war-time regu- 


9. Cross references: 
Circumstances within control of sell- 
er see supra § 570 note 36 [c]. 
Destruction of seller’s factory see su- 
pra § 447. 
On exchange of goods see Exchange 
of Property § 73. 


10. U. S.—North American Oil Co. 
v. Globe Pipe Line Co., 6 F. (2d) 564. 


Ark.—Davis v. Bishop, 139 Ark. 273, 
213 SW 744. 

Cal.—Ontario Deciduous Fruit 
Growers’ Assoc. v. Cutting Fruit 
Packing Co., 134 Cal. 21, 66 P 28, 86 
AmSR 231, 53 LRA 681. 

Ill.—Seckel v. Scott, 
Rice v. Weber, 48 Ill. A. 


La.—Losecco v. Gregory, 108 La. 
648, 32 S 985. 


N. Y.—Kein v. Tupper, 52 N. Y. 550 
[aff 33 N. Y. Super. 465, 48 HowPr 
437]; Dexter v. Norton, 47 N. Y. 62, 
7 AmR 415; Curtiss v. Prinderville, 
53 Barb. 186. 

Wash.—wW. W. Robinson Co. v. Mc- 
Claine, 98 Wash. 322, 167 P 912. 


Wis.—Wunderlich v. Palatine F. 
Ins. Co., 104 Wis. 395, 80 NW 471; 
McMillan v. Fox, 90 Wis. 173, 62 NW 
1052. 

Eng.—Taylor v. Caldwell, 3 B. & S. 
$26, 113 ECL 826, 122 Reprint 309; 
Nickoll v. Ashton, [1901] 2 K. B. 126; 
Howell v. Coupland, 1 Q. B. D. 258; 
Rugg v. Minnett, 11 East 210, 103 Re- 
print 985. 

fa] In Ohio, under Gen. Code § 
8388 par 1 (Uniform Sales Act § 8), 
providing that, where there is a con- 
tract to sell “specific goods,” and, be- 
fore the risk passes to the buyer, the 
goods are destroyed without fault on 
the part of the seller or the buyer, 
the contract is avoided, ‘specific 
goods” are existing goods agreed on 
and identified at the time a contract 
to sell or a sale is' made; and the 
fact that goods to be made in the fu- 
ture must accord with specifications 
does not make them ‘‘specific goods.” 
W. N. Clark Co. v. Banner Packing 
@os12) Oh. Ai) 87. 


11. Wunderlich v. Palatine F, Ins. 
Co., 104 Wis. 395, 80 NW 471. 


12. Davis v. Bishop, 139 Ark. 273, 
2913 SW 744; Smith v. Lee.Chee, 27 
Hawaii 122; Booth v. Spuyten Duyvil 
Rolling Mill Co., 60 N. Y. 487; Dex- 


66 Ill. 106; 
573. 


ter v. Norton, 47 N. Y. 62, 7 AmR 
415; Taylor. v. Caldwell, 3 B. & S, 
826, 113 HCL 826, 122 Reprint-309; 
Nickoll v. Ashton, [1901] 2 K. B. 126; 
Howell v. Coupland, 1 Q. B. D. 258. 


‘Where from the contract it is ap- 
parent that the parties contracted on 
the basis of the continual existence 
of a given thing, a condition is im- 
plied that, if the performance became 
impossible from the perishing of the 
thing, that shall excuse the perform- 
ance.” Davis v. Bishop, 139 Ark. 273, 
213 SW 744, 745. 


13. Cohen v. Morneault, 120 Me. 
358, 114 A 307; Norton v. Woodruff, 
2 IN. Yo 1538) [revs 2) Barb. 5201.) see 
also Kein v. Tupper, 33 N. Y. Super. 
465, 42 HowPr 487 [aff 52 N. Y. 550] 
(holding that, where a contract pro- 
vided for the sale anid delivery of a 
certain number of bales of cotton, to 
be paid for on delivery, the contract 
price of the bales delivered could not 
be recovered, it appearing that the re- 
maining bales were destroyed by fire 
before delivery). 


[a] TIllustrations.—(1) Where an 
agreement was not to sell or convey 
a particular car of potatoes, but a 
car of any potatoes answering a cer- 
tain description, containing no con- 
dition, expressed or implied, destruc- 
tion of a car of potatoes in shipment 
did not excuse nondelivery, and the 
seller was liable for damages. Cohen 
v. Morneault, 120 Me. 358, 114 A 307. 
(2) Where a person delivers wheat to 
a miller under an agreement that the 
latter will deliver flour for it ata fu- 
ture date, but the miller is not obliged 
to make the flour from the same 
wheat, the transaction is a sale, and 
the accidental ‘destruction of the mill 
and the wheat by fire will not excuse 
the miller from delivering the flour. 
Norton v. Woodruff, 2 N. Y. 153 [rev 
2 Barb. 520]. 


{[b]. In Porto Rico, under Code 
Comm. § 334, providing that damages 
and impairment suffered by merchan- 
dise, even by accident, shall be for 
the account of the vendor in specified 
cases, the destruction of a seller’s 
stock of coffee ‘did not excuse him 
from complying with his contract to 
deliver the amount agreed on. Oliver 
vy. Diaz,’28 Porto Rico 661. 


14. See supra text and note 10. 
15. See supra text and note 13. 


16. Ark.—Davis v. Bishop, 139 ATK. 
273, 218 SW 744. 


Cal.—Ontario Deciduous Fruit 
Growers’ Assoc. v. Cutting Fruit 
Packing Co., 184 Cal. 21, 66 P 28, 86 
AmSR 231, 58 LRA 681. 

Ill.—Rice v. Weber, 48 Ill. A. 573. 

La.—Losecco vy. Gregor 08 La. 
648, 32 § 985. lee _ 


Pa.—Sunseri v. Garcia, ete. Co., 
298 Pa. 249, 148 A 81. . 


Eng.—Howell v. Coupland, 1 Q. B. 
D. 258. 


17. International Paper Co. v. 
Rockefeller, 161 App. Div. 180, 146 
NYS 871. 


18. Davis v. Bishop, 139 Ark. 273, 
213 SW 744; Anderson v. May, 50 
Minn. 280, 52 NW 530, 36 AmSR 642, 
17 LRA 555; Sunseri v. Garcia, etc., 
Co., 298 Pa. 249, 148 A 81. 


19. McGehee v. Hill, 4 Port. (Ala.) 
170, 29 AmD 277. To same effect 
Newell v. New Holstein Canning Co., 
119 Wis. 635, 97 NW 487. 


20. See supra text and note 16. 


21. Davis v. Davis, (Tex. Civ. A.) 
266 SW 797, 798. 


“It seems to us that the grower of 
agricultural products may at all times 
reasonably anticipate adverse climat- 
ic conditions, plant disease, or insects 
which will cause a yield below nor- 
mal in quantity or quality, and we 
see no reason why, when he under- 
takes to contract for the sale of a 
stated quantity of products to be 
grown on his land, he should not be 
required to guard against a crop fail- 
ure in the contract which he makes 
if he desires to be excused for non- 
performance on that account. We 
seriously doubt the soundness of the 
decisions cited which recognize such 
a condition of affairs as constituting 
an exception to the general rule.” 
Davis v. Davis, supra, 


22. Davis v. Davis, supra. 


23. Cunningham Iron Co. v. War- 
ren Mfg. Co., 80 Fed. 878. 


24. Stipulations in contract see in- 
fra. § (455, 
25. U. S.—Gray v. Cavilliotis, 276 


Fed. 565 [aff 293 Fed. 1018]; Atlantic 
Steel Co. v. R. O. Campbell Coal Co., 
262 Fed. 555. 


Ala.—Jersey Ice Cream Co. v. Ban- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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lations of the government.?® 


government orders.°° 


that time.?+ 


[§ 453] (b) Qualification of Rule. 
not excused where the impossibility of performance 
i$ due to a foreign law,?? where the impossibility is 


A requisition of the 
specific goods by the government before delivery ex- 
cuses performance by the seller;?7 and the same rule 
applies where war-time orders of supplies by the 
government: prevent the seller from performing his 
contract with civilian buyers,?® although in such case 
the seller is bound to do the best he can to fulfill pri- 
vate contracts,?® and must show that performance 
thereof was actually rendered impossible by the 
Impossibility of lawful per- 
formance existing on the last day on which the seller 
could perform under the contract is a sufficient ex- 
cuse, even though he could have performed before 
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made,** or after the contract period has expired,®® 
or where the seller could have foreseen prohibitory 
regulations and provided against them.*°® 
performance is not made impossible, but merely dif- 
ficult or burdensome, the seller is not excused.?* 
And where one agrees to sell a building, and to place 
it on the buyer’s land, performance is not excused 
because the municipal authorities refuse to permit 
the seller to move the building over the streets.?8% 
It has been held that the fact that the government, 
as a war measure, has commandeered the only avail- 
able shipping space is no excuse for the seller’s fail- 
ure to ship the entire quantity of goods sold, where 


So, where 


he sues to recover for the buyer’s refusal to accept 


The seller is 


only temporary,** or arose before the contract was 


ner Cone Co., 204 Ala. 532, 86 S 382. 


Ind.—Indianapolis Abattoir Co. v. 
Penn Beef Co., 88 Ind. A. 144, 144 
NE 573, 145 NE 10. 


Miss.—Stoner vy. Blocton Export 
Coal Co., 135 Miss. 390, 100 S 5. 


N. Y.—Baker v. Johnson, 42 N. Y. 
126 [aff 25 N. Y. Super. 570]; Varag- 
nolo v. Partola Mfg. Co., 209 App. 
Div. 347, 204 NYS 577 [aff 239 N. Y. 
621, 147 NE 221]; Crown Embroidery 
Works v. Gordon, 190 App. Div. 472, 
180 NYS 158; J. H. Labaree Co. v. 
Crossman, 100 App. Div. 499, '92 NYS 
565 [aff 184 N. Y. 586, 77 NE 1189] 
(refusal of board of health to allow 
goods to be landed). 


Eng.—In re Shipton, [1915] 3 K. B. 
676; Baily v. De Crespigny, L. R. 4 
Q. B. 180. 

Ont.—Mayer & Lage, Inc. v. Atlan- 
tic Sugar Refineries, Ltd., 58 Ont. L. 
531, [1926] 2 DomLR 783. 


[a] Tllustrations.—(1) Where a 
contract for the sale of flour, if car- 
ried out, would give the buyer a sup- 
ply greater than that permitted by 
government regulation, the contract 
was discharged by impossibility of 
performance. Lawrenceburg Roller’ 
Mills Co. v. Jones, 204 Ala. 59, 85 S 
719. (2) A contract for the sale of 
lumber at prices varying from time 
te time to conform to a specified price 
list was abrogated where the govern- 
ment fixed a maximum price, less 
than that fixed by such list, and the 
publishers ceased publishing the list, 
as the criterion on which the price 
depended ceased to exist without 
fault of either party, and, although 
the contract was construed as a sale 
at the market price, the price fixed by 
the government was not a market 
price such as was_ contemplated. 
Ross Lumber Co. vy. Hughes Lumber 
Co., 264 Fed. 757 [certiorari den 254 
U. S. 635, 41 SCt 8, 65 L. ed. 450]. 


[b] Order of interstate commerce 
commission.—If a subsequent change 
is made in the law whereby perform- 
ance becomes unlawful, as where the 
seller is prevented from shipping be- 
cause of the subsequent car service 
order of the interstate commerce com- 
mission, the seller is excused from 
performance, even though the con- 
tract did not provide against such 
contingency. Stoner v. Blocton Ex- 
port Coal Co., 135 Miss. 390, 100 S 5. 


26. Ross Lumber Co. v. Hughes 
Lumber Co., 264 Fed. 757 [certiorari 
den 254 U. S. 635, 41 SCt 8, 65 L. ed. 
450]; Atlantic Steel Co. v. R. O. 
Campbell Coal Co., 262 Fed. 555; Jer- 
sey Ice Cream Co. v. Banner Cone Co., 
204 Ala. 532, 86 S 382; Mawhinney v. 
Millbrook Woolen Mills, 231 N. Y. 
290, 132 NE 93, 15 ALR 1506; Crown 
Embroidery Works v. Gordon, 190 


App. Div. 472, 180 NYS 158; Ross v. 
SHhawswel lou Ghresd io Ok sa Gre ye uN 
Moline, dL YD. Mi Rarob ds 

[a] Ilustration.—The war-time 


food regulations of the government, 
which restricted the material that 
could be used for the manufacture 
of ice cream cones, excused the fail- 
ure of manufacturer of such cones to 
deliver the full amount contracted 
for. Jersey Ice Cream Co. v. Banner 
Cone Co., 204 Ala. 532, 86 S 382. 


27. Tipler-Grossman Lumber Co. 
v. Forest City Box Co., 148 Ark. 132, 
229 SW 17; Ranney-Davis Mercantile 
Co. v. Shawano Canning Co., 111 Kan. 
68, 206 P 337; In re Shipton, [1915] 
Sys S616; 3 

28. Roxford Knitting Mills v. 
Moore, 265 Fed. 177, 11 ALR 1415 
[certiorari den 253 U. S. 498, 40 SCt 
588, 64 L. ed. 1031, 1032]; Mawhin- 
ney v. Millbrook Woolen Mills, 231 
Ne_Y¥. (290,* 132 N93, 152A LR. 1506 
But see Salembier v. North Adams 
Mfg. Co., 178 NYS 607 (holding that 
a seller, having contracted to make 
deliveries of woolen goods, was not 
relieved from liability for failure to 
so do by the fact that the United 
States government had preémpted 
practically the entire woolen goods 
supply on account of war). 


29. Mawhinney v. Millbrook Wool- 
en Mills, 234 N. Y. 244, 1387 NE 318. 


30. Mawhinney v. Millbrook Wool- 
en Mills, supra, 

[a] It is a question for the jury 
whether the government contracts 
necessarily and wholly prevented 
performance of the private orders. 
Mawhinney v. Millbrook Woolen 
Mills, 234 N. Y. 244, 137 NE 318. 


31. Varagnolo v. Partola Mfg. Co., 
209 App. Div. 347, 204 NYS 577 [aft 
239 N. Y. 621, 147 NE 221); Crown 
Embroidery Works v. Gordon, 190 
App. ‘Div. 472, 180 NYS 158. 

32. Krulewitch v. National Im- 
porting, ete., Co., 195 App. Div. 544, 
186 NYS 838; Richards v. Wreschner, 
174 App. Div. 484, 156 NYS 1054, 158 
NYS 1129. 

33. ° Washington Mfg. Co. v. Mid- 
land Lumber Co., 113 Wash. 593, 194 
areas 


34. Lithflux Min., etc., Works v. 
Werte sse Wee Sordan, tr, 22 tLe AY 
64. 

35. Krulewitch v. National Im- 


porting, ete., Co., 195 App. Div. 544, 
186 NYS 888. 

36. Crown Embroidery Works v. 
Gordon, 190 App. Div. 472, 180 NYS 
158. 

[a] Rule applied.—Where a con- 
tract to manufacture woolen cloth 
was entered into while the National 
Defense Act of June 8, 1916, was in 


a partial delivery,?® even though such governmental 
act might have constituted a good defense in an ac- 
tion by the buyer to recover damages for failure to 


force, the seller’s inability to perform 
because of inability to obtain yarn 
under regulations of the war indus- 
tries board, which did not take effect 
until long after the contract was 
made, was no defense in an action 
for nondelivery, if the yarn was not 
obtained within a reasonable time 
after the contract was made, since 
the seller might have foreseen such 
regulations and provided itself with 
the yarn necessary to perform the 
contract. Crown Embroidery Works 
bp 190 App. Div. 472, 180 NYS 


87°. U.S. v. Smoot, 15. Wall. (CU: 
S.) 36, 21 L. ed. 107; Whitman v. An- 
glum, 92 Conn. 392, 103 A 114; Baker 
v. Johnson, 42 N. Y. 126; Krulewitch 
v. National Importing, ete., Co., 195 
App. Div. 544, 186 NYS 838. See also 
Storey v. Stokes, 178 N. C. 409, 100 
SE 689 (holding that a railroad em- 
bargo on shipments of lumber is no 
protection to sellers thereof who 
failed to deliver, where they did not 
tender the lumber to the railroad for 
shipment, while the buyers proposed 
to get for them the necessary permits 
to avoid the embargo). 


[a] Quarantine.—Under a_ con- 
tract to sell milk daily to plaintiff, 
who was to go to the farm of de- 
fendant and get it, defendant was 
not relieved of furnishing milk by 
the fact that both he and the farm 
were quarantined, if the contract does 
not require delivery of milk produced 
on such farm, the mere difficulty of 


obtaining milk elsewhere being in- 
sufficient. Whitman v. Anglum, 92 
Conn..'392, 103) AY 114. 

[b] In California the existence of 


war conditions rendering it difficult 
for a seller of oil cases to procure 
the particular wood out of which they 
were to be made, due to the fact that 
the United States government was 
requiring and commandeering a large 
amount of the same material for use 
in making airplanes did not excuse 
performance under Civ. Code § 1511, 
providing that the want of perform- 
ance of an obligation is excused when 
prevented by the act of public ene- 
mies. Dwight v. Callaghan, 53 Cal. 
A. 132, 199 P 838. 


Generally see supra § 446. 


38. Bradley v. McHale, 19 Pa. Su- 
per. 300. 
39. Prescott v. Powles, 113 Wash. 


177, 181, 193 P 680. 


“Having sued on the contract it is 
essential to a recovery that a full 
performance be shown, and no excuse 
not provided for in the contract will 
justify a recovery where the per- 
formance is partial only, save only 
an act of the buyer rendering per- 
formance impossible, or a waiver of 
it.” Prescott v. Powles, supra. 
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ship the full amount.*°® 
[§ 454] (c) Embargo.*? 


ance of a contract of 


40. Prescott v. Powles, supra. 
41. “Embargo” 20 C. J. p 404. 
42. See infra § 455. 


43. Brevard Tannin Co. v. J. F. 
Mosser Co., 288 Fed. 725; Standard 
Scale, etce., Co. v. Baltimore Enam- 
el, etc., Novelty Co., 136 Md. 278, 110 
A 486, 9 ALR 1502; Herx vy. Carlson, 
210 App. Div. 417, 206 NYS 179; Wolf 
Ve Park; 176 NYS 768; ‘Burlington 
Grocery Co. v. Heaphy, 98 Vt. 122, 
1216 A 525. 


[a] Tllustration.—Where a _ con- 
tract provided for delivery at certain 
times, without suggesting directly or 
indirectly that goods were to be ship- 
ped to the sellers before they could 
make delivery, the fact that, ship- 
ments to the sellers were prevented 
by federal embargo was no defense 
in the buyer’s action for damages for 
the sellers’ failure to deliver. Wolf 
v. Park, 176 NYS 768. 


44. Gray v. Cavalliotis, 
565 [aff 293 Fed. 1018]; Krulewitch 
v. National Importing, ete., Co., 195 
App. Div. 544, 186 NYS 838; Splidt 
v. Heath, 2 Camp. 57 note, 170 Re- 
print 1080. 


[a] Seizure by foreign govern- 
ment.—It is no answer to an action 
against the vendor of goods to be 
-shipped at St. Petersburg on a par- 
ticular day, in certain ships, that such 
goods were seized by the Russian 
government on board lighters which 
were carrying them to the ships,:and 
that the ships cut their cables and 
put to sea to avoid an embargo. 
Splidt v. Heath, 2 Camp. 57 note, 170 
Reprint 1080. 

45. Krulewitch v. 
porting, etc., Co., 
186 NYS 888. 

[a] TIlliustration.—The fact that 
direct transportation between the 
port of, shipment and the port of des- 
tination had been suspended by gov- 
ernment embargoes merely renders 
the performance of a contract for 
sale of goods to be shipped more dif- 
ficult, but not impossible, in the ab- 
sence of a showing that they could 
not have been transported by an in- 
direct route. Krulewitch v. National 
Importing, ete., Co., 195 App. Div. 
544, 186 NYS 838. 

46. Varagnolo v. Partola Mfg. Co., 


209 App. Div. 347, 204 NYS 577 [aff 
239 N. Y. 621, 147 NE 221]; Krule- 


276 Fed. 


National Im- 
195 App. Div. 544, 


witch v. National Importing, etc., Co., 
195 App. Div. 544, 186 NYS 838. 
47. , Brevard 2annin Co. -v. J...K. 


Mosser Co., 288 Fed. 725. 


48. Hess Bros. v. Great Northern 
Pail Co., 175 Wis. 465, 185 NW 542. 


[a] MTilustration.—An embargo on 
shipments from December, 1916, un- 
til the first week in January, 1917, 
does not terminate a contract to de- 
liver goods, neither party having 
treated the contract as closed. Hess 
Bros. v. Great Northern Pail Co., 175 


Unless provided against 
in the contract,” an embargo on shipments of goods 
is not an excuse for default or delay in the perform- 
sale,*® at least where the em- 
bargo 1s imposed by a foreign government.*# 
event, an embargo which does not. make performance 
impossible but merely difficult,*® or which does not 
become effective until the period has expired,*® or 
is in effect only for a brief period,*’ and there is no 
reasonable probability, at the time for performance, 
that the embargo will continue for such a length of 
time as to frustrate the object of the contract from 
a business point of view,*® will not excuse perform- 
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ance; and the same rule applies where the seller 


In any 


stipulate that, 


control, 


Wis. 465, 185 NW 542. 

49. Washington Mfg. Co. v. Mid- 
land Lumber Co., 113 Wash. 593, 194 
Pei Millar yv. Daylor | LOL) dese 
B. 402, 8 BRC 414; Schmidt v. Wil- 
son, 47 Ont. L. 194. 

50. Washington Mfg. Co. v. Mid- 
land Lumber Co., 113 Wash. 593, 194 
Tlie 


51. Gray v. Cavalliotis, 276 Ked. 
565 [aff 293 Fed. 1018]; Richards v. 
Wreschner, 174 App. Div. 484, 156 
NYS 1054, 158 NYS 1129; Thomson, 
etc., Co. v. Evans, 100 Wash. 277, LU 
P 578. 

[a] TIllustration.—Where a _ con- 
tract by a Canadian refinery for the 
sale of a large quantity of sugar, to 
be delivered in New York, reserved 
the right to fill the contract from its 
New York refinery, the placing of an 
embargo by the Canadian government 
on the exportation of sugar did not 
relieve the seller from the obligation 
of the contract. Gray v. Cavalliotis, 
276 Fed. 565 [aff 293 Fed. 1018]. 

52. Stipulations: 

Authorizing prorating of deliveries 

see supra § 374. 

Implied see supra §§ 445, 449. 

53. See infra text and note 54 et 

seq. 


54 U. S.—Reid-Murdock Co. v. 
Alton Merce. Co., 287 Fed. 460; Ohio, 
ete., Coal Co. v. Clarkson Coal, etc., 


Co.. 266 Fed. 189: In re Bellevue 
Pipe, ete., Co., 189 Fed. 169. 


Ala. Farmers’ Cotton Oil, ete., Co. 
v. Ward, 170 Ala. 491, 54 S 513; Rai- 
sin Fertilizer Co. v. J. J. Barrow, Jr., 
Co., 97 Ala. 694, 12 S 388. 

Cal.—Citrus Soap Co. v. Peet Bros. 
Mfg. Go., 50 Cal. A. 246, 194 P 715: 


Ga.—Arnold v. Malsby, 120 Ga. 586, 
48 SE 132; Stallings v. De Bardeleben 
Coal Co., 22 Ga. A, 597, 96° SH 708° 

Ill.—Burt v. Garden City Sand Co., 
237 Ill. 478, 86 NE 1055 ‘Patt 141 0h: 
A. 603]. 

Ind.—Dixie Portland Flour OfoR nie 
Kelsay-Burns Milling Co., (A.) 155 
NE 5 

La. 


ete Co; 156 La. 471; 100 SE 
685. 

Me.—Erie City Iron Works vv. 
Cushnoec Paper Co., 113 Me. 222, 93 
A 356. 


Md.—Davison Chemical CO.4nev: 
Baugh Chemical Co., 133 Md. 203, 104 
S 404, 3 ALR 1. 


Mass.—Wellington Piano Case Co. 


v. Garfield, etc., Coal Co., 236 Mass. 
544, 129 NE 285. 

Mich.—Boehme v. Lorimer, 221 
Mich. 372, 191 NW 8. 

Mo.—Erie City Iron Works  v. 
Ferer, (A.) 282 SW 470. 

N. Y.—Delaware, etc, R. Co. v. 


Bowns, 58 N. Y. 573 [rev 36 N.Y: 
Super. 126]; Forsstrom v. Utility 
Steel Co., 181 Misc. 471, 227 NYS 289 


acting in good faith and with diligence could have 
made delivery without disobeying the embargo,*® or 
after the embargo had ended.°° 
properly perform the contract by shipment or deliv- 
ery from a place not affected by the embargo, its os 
istence will not afford an excuse for nondelivery.°* 


[§ 455] d. Stipulations Excusing Default or De- 
lay°?—(1) In General. The contract of sale may 
in certain contingencies, 
strikes, accidents, or other causes beyond the seller’s 
performance by him shall be excused.** 
Such stipulations, when embodied in the contract, are 
binding on the buyer,®* and will exclude other ex- 


If the seller can 


such as 


[rev on another ground 132 Misc. 409, 
229 NYS 626]; Widman v. Straukamp, 
94 NYS 18. 


N. C.—York v. Jeffreys, 182 N. C.. 
452, 109 SE 80; A. Collins Lumber 
Co. v. Kingsdale Lumber Co., 176 N. 
C. 500, 97 SE 483; Lambert Hoisting 
Engine Co. v. Paschal, 151 N. C. 27, 
65 SH 523. 


Okl.—Maxwell v. Zenith Limestone 
Co., 142 Okl. 286, 286 P 879. 


me eee v. Pilling, 215 Pa. 64, 


Va.—Bardach Iron, etc., Co. v. 
Tenenbaum, 1386 Va. 163, 118 SE 502. 


Wash—Smith v. Cadillac Motor 
COpe Lb 2 mew aches lye in a ees Dine 
Leavenworth State Bank v. Cashmere 
Apple Co., 118 Wash. 356, 204 P 5. 


Eng.—Tennants, Ltd. v. C. S. Wil- 
son & Co., oer [1917] A. C. 495 [rev 
P1917]. Ll KBs 208]. 


Can. apie v. Kermer, 48 Can. 
S. C. 518, 11 DomLR 491, 4 West 
Wkly 332 [aff 4 Alta. L. 152, 7 Dom 
we 244, 20 WestLR 147, 1 WestWkly 
642]. 


Man.—Sanschagrin v. Echo Flour 
Mills Co., 32 Man. L. 241, 70 Dom 
LR 380. 


Que.—Genest v. Leger, 28 RevLeg 
NS 155, 67 DomLR 494. 


{a] Construction of contracts gen- 
erally.—(1) Provisions of a contract 
exonerating the seller from respon- 
Sibility “for any delay or preven- 
tion,” for causes therein mentioned, 
in fulfilling its obligations under the 
contract, were referable to the peri- 
od preceding the termination of the 
contract, and not after the date of 
its termination, the contract giving 
the purchaser the right to order a 
shipment of a third carload before 
such date; and hence, if causes of 
delay or prevention stipulated in the 
writing intervened without fault or 
neglect on the part of the seller un- 
der the buyer’s. order of the third 
car on or before the date of termina- 
tion of the contract, the seller was 
entitled to benefit and protection of 
the stipulation against responsibil- 
ity, or the consequences of such de- 
lay or prevention as the writing con- 
templated. Obear-Nester Glass Co. 
v. Mobile Drug Co., 205 Ala. 214, 87 
S 159. (2) A contract for the sale 
of German marks for delivery in 
October, 1917, providing that the 
marks should be paid for ‘“‘not later 
than October 381, 1917, and, in case 
wireless should be interrupted by 
that time, payments are due . 
upon resumption of wireless,” is un- 
ambiguous, and does not authorize 
postponement of delivery during in- 
terruption of wireless, but only post- 
ponement of payment. Zimmerman 
v. Roessler, etc., Chemical Co., 211 
App. Div. 321, 207 NYS 370 [aff 240 
N. Y. 501, 148 NE 659, motion to 
amend remittitur granted 241. N. Y. 
512, 150 NE 534]. (3) Contract con- 
strued as allowing seller twenty days 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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' 


neat 
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cuses.°° Printed provisions of the contract excusing | performance on certain contingencies will be given 


after the date named for delivery, 
to make delivery, and as releasing 
the buyer and the seller from obliga- 
tion to receive or deliver merchan- 
dise and the seller from liability for 
any loss sustained resulting from 
the delay in delivery or nondelivery, 
in the event that delivery could not 
be made within the twenty days by 
reason of strikes, riots, fires, wars, 
and difficulty in procuring merchan- 
dise. Blumenthal v. Gallert, 240 N. 
Y. 217, 148 NE 215. (4) Where or- 
der blank of sellers read, ‘‘All orders 
accepted to be delivered to the best 
of our ability, but will under no cir- 
cumstances hold ourselves liable for 
failure to deliver any portion of or- 
ders taken, sometimes caused by cir- 
cumstances over which we have no 


control,” ‘‘sometimes’ meant “now 
and then,” “occasionally,” “if at any 
time,’ and ‘the sellers were under 


absolute obligation to make deliv- 
eries to the best of their ability at 
the time specified, unless prevented 


by causes for which they were not 
responsible. Bernstein v. W. B. Mfg. 
Co., 235 Mass. 425, 126 NE 796. (5) 


Where a contract for the sale of crop 
of corn to be delivered on river bank 
landing, provided that, “if for any 
reason the above corn is not deliv- 
ered within the time specified, we 
are to have the right to extend the 
time if we so desire,’ the seller was 
entitled to such additional time for 
delivery, where high water and mud 
interfered with the handling of corn, 
as was reasonable, according to the 
custom among dealers in corn in the 
vicinity; he not being required to 
do the impossible thing. Royster v. 
Waller, 186 Ky. 476, 217 SW 684. 
(6) Other contracts construed. New 
England Oil Corp. v. Island Oil Mar- 
keting Corp., 288 Fed. 961 [certiora- 
rie den= 26a U. So 702, 44e5Ct-7,. O8- Iu: 
ed. 514];5> Lang, ete, Mfg. Coz:-ve Ft: 
Wayne Corrugated Paper Co., 278 
Fed. 483; Pilsen Coal Co. v. West 
Chicago Park Comrs., 221 Ill. A. 162; 
Boehme, etc., Co. v. Lorimer, 221 
Mich. 372, 191 NW 8; Blumenthal v. 


Gallert,. 2400 N.. Y%..:217, 148° Nw) 215; 
Tawil Bros., Inc., v. Bennett, etc., 
Co., 176 NYS 10; Winborne v. Ful- 


ton Mills, 171, N. GC. 62, 87 “SE, 953; 
Foedisch v. Arrow Coal Min. Co., 266 
Pa. 231, 109 A 869; In re New Zea- 
end Shipping Co., Ltd., [1917] 2 K. 
Se Ld ¢ Matsoukis v. Priestman, 
[1915] thotee 18h, BG. : 


[b] Application of specific stipu- 
lations relieving seller in case of: (1) 
War. Losquadro v. Hudson Con- 
sumers’ Ice Co., 271 Fed. 276; Herr- 
mann v. Bower Chemical Mfg. Co., 
242 “Ned. "59, 155 ‘CCA (3 [certiorari 
den 245 U. S. 649 mem, 38 SCt 10 
mem, 62 L. ed. 530 mem]; Davison 
Chemical Co. v. Baugh Chemical Co., 
133 Md. 203, 104 S 404, 3 ALR 1; 
Tennants, Ltd. v. C. S. Wilson & Co., 
tags (ALOU As Cl 495. [rev TL 9 iia 
K. B. 208]; Ebbw Vale Steel, etc., 
Coal Co. v. Macleod, 86 L. J. K. B. 
689. (2) HWmbargo. Straus is 
Kazemekas, 100 Conn. 581, 124 A 234; 
A. Collins Lumber Co. v. Kingsdale 
umber {Cover 76" Nw C.) 5005" 97 Sh 
483. (3) Inability to lay up a full 
supply of goods agreed to be deliv- 
ered. Kemp v. Knickerbocker Ice 
Cos69° N: Y.-45 [rev 61 “HowPr 34, 
36]. (4) Delay in delivery due to 
causes beyond the seller’s control. 
Herrmann v. Bower Chemical Mfg. 
@o..) 2423 Ked.i59,- 155 CCA ~3.. [cers 
tiorari den 245 U. S. 649 mem, 38 
SCt 10 mem, 62 L. ed. 530 memi; 
Simpson Bros. Corp. v. White, 187 
Fed. 418; Erie City Iron Works v. 
Cushnoc Paper Co., 113 Me. 222, 93 
A 356; Durden-Coleman Lumber Co. 
v. William H. Wood Lumber Co., 221 
Mass. 564, 109 NE 648; Smith v. 


[55 C. J.—30] 


making delivery. 


Cadillac Motor Car Co., 
131, 277 P 4538; Allcock v. Manitoba 
Windmill, etce., Co., 4 Sask. L. 135; 
McKean v. Dalhousie Lumber Co., 40 
IN, 28. (5) Delay due to late 
mill deliveries. Erie City Iron 
Works v. Ferer, (Mo. A.) 282 SW 
470. (6) Delay caused by manda- 
tory order of government. Barish v. 
Brander, 180 NYS 447. (7) Delay 
caused by carrier’s delay in trans- 
portation of goods. Arnold v. 
Malsby, 120 Ga. 586, 48 SH 132. 


[ce] Act of God.—Where a contract 
for the sale of rossed pulp wood did 
not require wood from a particular lo- 
eality or prepared by a particular 
plant, an unprecedented drought ren- 
dering it impossible to operate the 
seller’s plant, was an act of God, with- 
in the provision of the contract, ex- 
cusing default or delay due to acts 
of God. ‘Port Aux Quilles Lumber Co. 
v. Meigs Pulp Wood Co., 204 App. Div. 
541, 198 NYS 568. 


{d] Lack of transportation facili- 
ties.— (1) he buyer is bound by a 
Stipulation relieving the seller from 
liability for default or delay caused 
by inability to procure cars or other 
means. Edwardsville Coal Co. v. 
Crown Coal, etc., Co., 20 F. (2d) 890; 
Murdock Co. v. Alton Mere. Coy 287 
Fed, 460; Stallings v. De Bardeleben 
Coal Co.x 229°Ga aA. 597) 96 (SHE 708; 
York v. Jeffreys, 182 N. C. 452, 109 SE 
80. (2) Car shortages are ‘‘contingen- 
cies of transportation,’ under a con- 
tract excusing delivery on such con- 
tingencies. Consolidation Coal Co. v. 
Peninsular Portland Cement Co., 272 
Fed. 625 [certiorari den 257 U. S. 641, 
42 SCt 52, 66 L. ed. 411]. (3) Where 
a contract for a sale of coal from a 
designated mine provides that “if 
there should be a shortage of cars, 
shipment will be divided from time to 
time in fair proportion on all orders,” 
the “shortage of cars’’ means a short- 
age at the mine. Phillips v. Pilling, 
215 Pa. 64, 64 A396. (4) Wherea con- 
tract for the sale of coal provided 
no liability was incurred by the sell- 
er for damages caused by delay in 
making deliveries where transporta- 
tion was interrupted, or from any 
cause or occurrence beyond its con- 
trol, and the contract contemplated 
the coal-should be carried by rail; and 
not by water, when it became impossi- 
ble on account of a railroad embargo 
to carry out such plan, the seller 
could not be held for the resulting 
damages to the buyer for delay in 
making deliveries. Wellington Piano 
Case Co. v. Garfield, ete., Coal Co., 236 
Mass. 544, 129 NE 285. (5) The term, 
“water transportation permitting,” in 
a contract of sale providing for the 
delivery of merchandise at certain 
points, implies not only that the wa- 
ter should be adequate, but that a 
boat or boats should ply the stream 
within the time contemplated for de- 
livery, capable of carrying the goods, 
and, any of these conditions being 
absent without the fault of the ven- 
dor or his agent, it was excused from 
Raisin Fertilizer 
Cov void. Se Barrow, vxrsCor, 197 Adar 
694, 12 S 388. (6) Where a manufac- 
turer agrees to sell the entire out- 
put of his plant during a specified pe- 
riod, and the contract can: be con- 
strued as requiring to use all rea- 
sonable efforts to operate the plant 
during that period and fill all ship-: 
ping orders from the buyer, the Sell- 
er will not be liable for ‘failure to 


152 Wash. 


make deliveries due to his inability 
to procure cars. Burt v. Garden City 
Sand (Co, 237 Tl. 478; 86 NE 1055 


[aff 141 Ill. A. 603]. 


[e] Agreement to “make every ef- 
fort.’”—Where a contract of sale re- 
quires the seller to ‘“‘make every ef- 
fort” to deliver, he is not liable for 


nondelivery, where he has used all 
reasonable and practical means to 
procure and deliver according to the 
well-known usage and practice of 
those engaged in similar business, or 
such as a jury would say would be 
reasonable and proper under the cir=- 
cumstances. Delaware, etc., R. Co. v. 
Bowns, 58. IN.) Yau 5.coeairev f36g Nee 
Super. 126]. 


[f] Condition subsequent.—A pro- 
vision of a contract for the sale and 
purchase of coal, with equal monthly 
deliveries, that if the mines were un- 
able to operate, or their output was 
curtailed, by causes beyond the sell- 
er’s control, it should not be liable 
for resulting failure to deliver, creates 
conditions subsequent. Atlantic Steel 


Co. v. R. O. Campbell Coal Co., 262 
Fed, 555. 
{g] Government requisition.—(1) 


A contract by defendant to sell to 
plaintiff a quantity of \TNT, which 
expressly provided the seller was only 
to deliver the quantity reclaimed from 
certain shells, and need not replace a 
shortage if the quantity was reduced 
by fire, explosion, government taking 
over the material, or any cause be- 
yond the control of the seller, does 
not render defendant liable for failure 
to deliver the TNT, where the fail- 
ure resulted from the government 
requisitioning the material. Nitro 


Powder Co. v. Agency of Canadian 
Car, etce., Co.,,233 N. Y. 294, 135 NH 
507. (2) Seller of rice, under contract 


exempting it from liability for fail- 
ure to deliver, due to “war or any cir- 
cumstances or accidents beyond the 
control of the shipper,’ was not liable 
for nondelivery, where the same was 
commandeered by the government for 
army use before. shipment. Lippman 
v. Rice Millers’ Distributing Co., 156 
La. 471, 100 S 685. 


[h] Destruction of mill or factory 
by fire.—(1) Where the seller was the 
manufacturer of goods sold, the de- 
struction of his mill or factory by 
fire excuses performance under a con- 
tract relieving from liability in case 
of fires, strikes, etc., and other causes 
beyond his control. Dixie Portland 
Flour Co. v. Kelsay-Burns Milling Co., 
(ind. A.) 155 NE 526; Sanschagrin v. 
Echo Flour Mills, 32 Man. 241, 70 Dom 


aR 38.0.4 CD) eA ‘contract to sell and 
purchase ‘125,000 apple boxes to be 
manufactured” in certain sizes and 


dimensions was construed to be a con- 
tract to manufacture the boxes at a 
certain factory, in_ view of the fact 
that both buyer and seller knew that 
the seller had only one factory at 
which it manufactured apple boxes; 
and the seller was not liable for fail- 
ure to deliver the boxes where such 
factory was destroyed by fire, under 
a provision in the contract that it was 
executed subject to fires, strikes, lock- 
outs, ete. Leavenworth State Bank 
AOS Apple Co., 118 Wash. 356, 
IRS 


{i] Broken shaft in seller’s factory 
excuses failure to deliver under a 
contract subject to ‘contingencies of 
manufacture and other caus- 
es beyond seller’s control.” Maxwell 


v. Zenith Limestone Co., 142 Okl. 286, 
286 P 879. F 
{j] Loss of goods.—Where the 


context shows that the provision “if 
goods lost, not to be replaced by us,” 
referred to the loss of cargo ship- 
ments in transit, the sellers were not 
excused by loss due to the burning of 
their warehouse containing the goods 
which ‘had been assembled to meet 
the contract. Pottash vy. Southern 
Cotton (Cos, LRH 2d) 529" 


55. Consolidated Coal Co. v. Block, 
ete., Smelting Co., 36 Ill. A. 38; Eagle 
Lumber Co. v. Burton Lumber Co., 62 
Utah 491, 220 P 1069. 
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effect if not in irreconcilable conflict with written 
It has been held that the words “be- 
yond our control” in a contract to deliver “contingent 
upon strikes, fires,” ete., “and other causes beyond 
our control” merely qualify the words 


provisions.°°® 


es,” 


willful and intentional wrong.*§ 


56. Ohio, etc., Coal Co. v. Clarkson 
Coal, ete., Co., 266 F. 189. 

Construction of contracts partly 
written and partly printed generally 
see Contracts § 498. 

57. New England Concrete Constr. 
Co. Vv. Shepard, etc., Lumber Co., 220 
Mass. 207, 107 NE 917. 


58. New England Concrete Constr. 


Co, v. Shepard, etc., Lumber Co., su- 
pra, 
59. U. S.—Cleveland Rolling-Mill 


Co. v. Rhodes, 121 U. S. 255, 7 SCt 882, 
30 L. ed. 920; Pottash v. Southern 
Cotton Oil Co., 11 F. (2d) 529. 


Ark.—Union Trust Co. v. Webber- 
Seely Hardware Co., 73 Ark. 584, 84 
SW 784. 

Cal.—Conger v. Italian Vineyard 
Co., 186: Cal. 404, 199. P 503. 

Ga.—kKline Car Corporation v. Wat- 
mae Motor Co., 26 Ga. A, 338, 106 SE 

ale 

Ill.—F ried v. Mayer Shirt Co., 
Ill. A. 464. 

Mich.—Thomas Iron Co. v. Jackson 
Iron Co., 131 Mich. 130, 91 NW 137. 

Mo.—Scullin Steel Co. v. Mississippi 
Vena, Iron Co., 308 Mo. 453, 273 SW 


225 


Mont.—Hall v. Advance-Rumely 
Thresher Co., 65 Mont. 566, 212 P 290. 


N. Y.—Tobias v. Lissberger, 105 N 
Y. 404, 12 NE 13, 59 AmR 509, 26 NY 
WklyDig 281. 


N. C.—Indian Mountain Jellico Coal 
Co. v. Asheville Ice, ete., Co., 184 N. 
C54, 47. SE: LL6; 


Va.—Standard Ice Co. v. Lynchburg 
Diamond Ice Factory, 129 ‘Va. 521, 106 
SE 390. 

Eng.—Barnett v. Javeri, 
B. 390. 


[a] Thus (1) a contract relieving 
the seller from obligation in case he 
was unable to make deliveries, cov- 
ered merely those caused where, by 
the act of God or otherwise, delivery 
was beyond his power. Meade vy. Pop- 
penberg, 167 App. Div. 411, 153 NYS 
182. (2), A contract making sellers 
not liable for default or delay caused 
by contingency beyond control, in- 
cluding war and other specified con- 
tingencies, “and any other contin- 
gency affecting sellers or such sup- 
pliers or manufacturers, as to manu- 
facture or supply or delivery, to or 
from sellers,” and providing that “any 
delivery not made for any reason Sstat- 
ed may be canceled at sellers’ option,” 
excuses delivery only where put be- 
yond sellers’ power by act of God or 
otherwise, and does not empower ‘sell- 
ers to arbitrarily refuse to deliver. 


[1916] 2K. 


Sparks v. B. Brown, Inc., 184 NYS 
Bits 
[b] Grounds for nonperformance 


not covered by stipulation.—(1) ‘“Ac- 
cidents or strikes’ does not cover 
failure to keep on hand the necessary 
material ‘for manufacture of the 
goods, Cleveland Rolling-Mill Co. v. 
Rhodes, 121 U. S. 255, 7 SCt 882, 30 
L. ed. 920. (2) Failure to deliver due 
to mere difficulty in procuring labor 
if it could have been obtained by a 


and not the specific causes enumerated, so that 
a fire destroying the seller’s mill will excuse per- 
formance, although it is not shown to have been 
beyond his control,®7 at least in the absence of a 
showing that the fire was the result of the seller’s 
To excuse the sell- 
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a 


“other caus- 


the goods,®? or 


reasonable effort at prices not pro- 
hibitive is not covered by a stipula- 
tion against prevention or obstruc- 
tion by ‘‘combinations, strikes, ae 
drances,” etc. Thomas Iron Co, 

Jackson Iron Co., 131 Mich. 130, gi 
INOW O13 7,4 C3) Failure due to differ- 
ences between the parties as to the 
manner of delivery is not within a 


stipulation providing against “un- 
avoidable contingency,” although ma- 
terial and labor were scarce. Union 


Trust Co. v. Webber-Seely Hardware 
Co., 73 Ark. 584, 84 SW 784. (4) Fail- 
ure to deliver due to pro rating with 
other customers of the seller is not 
excused by a stipulation relieving the 
seller where performance is prevent- 
ed by causes beyond his control, In- 
dian Mountain Jellico Coal Co. v. 
Asheville Ice, etc., Co., 134 N. C. 574, 
47 SE 116. 


[c] Segislative “prohibition” or 
“interference.’”—A contract for the 
sale of grapes to a manufacturer of 
wines which provided that it should 
be void in case of any prohibition or 
other legislative acts which in any 
way would interfere with the manu- 
facture or shipments of the products 
of the buyer referred only to legisla- 
tion placing a ban of some kind upon 
the manufacture, sale, or distribution 
of the buyer’s products and did not 
include the War Revenue Act of Oct. 
22, 1914, increasing the tax on brandy 
used in the fortification of Sweet 
wines so as to materially increase the 
cost of manufacture, but not imposing 
a tax so high as to naturally result in 
the discontinuance of the business; 
as “interfere” is a general phrase 
bearing the significance of disarrange, 
disturb, or hinder and must be limited 
in character by the preceding specific 
term “prohibition.” Conger v. Italian 
Vineyard Co., 186 Cal. 404, 199 P 508. 


{d] Failure to attach bill of lading 
to draft.—The provision in a contract 
for the sale of farm machinery equip- 
ment that vendor assumes no liability 
for nonshipment or delay in shipment 
or transportation does not remove 
such liability where delay in delivery 
of the equipment was caused by the 
failure to attach bill of lading to the 
sight draft, and shipping to a point 
other than that designated in the con- 
tract, and from there reshipping to 
the buyer. Hall v. Advance-Rumely 
Thresher Co., 65 Mont. 566, 212 P 290. 


[e] “Subject to safe arrival.”— 
Where defendants agreed to deliver to 
plaintiff four tons of ‘thematine crys- 
tals in three or four weeks, “subject 
to safe arrival,’ no ship being named 
and, through failure to get the goods 
from their vendor, defendants were 
unable to deliver; they were not pro- 
tected by these words from liability 
for nondelivery, because the contract 
imposed an obligation on them to ship 
the goods; and the words would then 
operate to protect them against war 
perils while the goods were in transit, 
and as they had not complied with 
thelr obligation these words did not 
apply. Barnett v. Javeri, [1916] 2 K. 


[f] “Subject 


railroad accepting 
shipments.”—A 


provision “subject 
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er, his default or delay must have been caused by a 
contingency falling naturally within the contract 
provisions,®® and, under the rule of ejusdem gener- 
is,°° where specifie causes relieving the seller are fol- 
lowed by the general exception of other causes be- 
yond his control, the general exception will cover only 
causes of the same nature as those enumerated.** 
Such general exception, however, has been held to 
include default or delay in delivery due to an in- 
ability to procure cars for the transportation of 


to procure the goods contracted 


railroad accepting shipments,” re- 
ferred to the validity of the contract 
itself, and not merely to time of ship- 
ment, and hence did not excuse a de- 
lay claimed to have resulted from 
trouble in getting cars. Consolidated 
Flour Mills Co, v. Picard Grain, etce., 
Co., 210 App. Div. 223, 205 NYS 574. 


{g] “Dangers of the sea.”—Where 
a provision for prompt shipment con- 
tains the exception “dangers of the 
sea excepted,” confinement at the port 
which is blockaded by ice is not.a 
danger of the sea within the meaning 
of the exception. Tobias v. Lissber- 
ger, 105 N. Y. 404, 12 NE 2138, 59 AmR 
509, 26 NYWklyDig 281. 


60. See Contracts § 707. 


61. Steininger Constr. Co. v. Bates, 
159 Ark. 416, 252 SW 618; Scullin 


1 Steel- Co. v. Mississippi Valley Iron 


Co., 308 Mo. 453, 273 SW 95; Osborn 
v. Wilson, 206 App. Div. 787, 200 NYS 
938 [aff 118 Misc. 379, 193 NYS 241]; 
Krulewitch v. National Importing, 
etc., Co., 195 App. Div. 544, 186 NYS 
838; Standard Ice Co. v. Lynchburg 
Diamond Ice Factory, 129 Va. 521, 106 


[a] Illustrations.—(1) In a stipu- 
lation exempting from liability for 
delays ‘caused by strikes, fires, acci- 
dents, etc., “and general conditions 
beyond seller’s reasonable control,” 
the quoted cause of exemption refers 
to the class of obstacles described in 
the preceding language, and does not 
permit the sellers to await their own 
convenience to furnish the material. 
Steininger Constr. Co. v. Bates, 159 
Ark. 416, 252 SW 618. (2) The provi- 
sion of a contract for manufacture of 
war material that the manufacturer 
should not be liable if prevented from 
fulfilling by strikes, fires, act of God, 
“or other causes beyond their reason- 
able control,’ does not refer to prob- 
lems of constructing plants, experi- 
menting, securing material and ma- 
chinery, naturally to be anticipated 
and not extraordinary. Traylor v. 
Crucible Steel Co., 192 App. Div. 445, 
yee 181 [aff 2382 N. Y. 583, 134 NE 


[b] Weather conditions.— Where a 
contract for the sale of pig iron stip- 
ulated that the seller should not be 
liable for damages for failure to de- 
liver caused by strikes, accidents, or 
other causes beyond its control, there 
was no error in excluding evidence in 
buyer’s action for breach, of extreme- 
ly cold weather, and report of weather 
bureau in section from which. the 
seller received sand; weather condi- 
tions not naturally falling within 
classes specified. Scullin Steel Co. v. 
Mississippi Valley Iron Co., 308 Mo. 
453, 273 SW 965. 


62. U. S.—Consolidation Coal Co. 
v. Peninsular Portland Cement Co., 
272 Fed. 625 [certiorari den 257 U. S. 
641 mem, 42 SCt 52 mem, 66 L. ed. 
411 mem]; Jessup, etc., Paper (Orava 
Piper, 133 Fed. 108. 


Conn.—Boston Lumber Co. v. Pen- 
dleton, 102 Conn. 626, 129 A 782. 
Md.—Davison Chemical Co. v. 


Baugh caeuees Co., 183 Md. 203, 104 
A 404, 8 ALR 1 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for,®* aecident to the seller’s manufacturing plant,** 
floods exhausting the available supply of goods,®® 
frost and rain spoiling fruit,°® and the placing of an 
embargo on shipments.®* On the other hand it has 
been held that failure to deliver because of the de- 
struction of the seller’s factory by fire was not. cov- 
ered by a clause exempting him from liability for 
damages arising from causes beyond his control;%% 
and that the seller is not relieved bya clause mak- 
ing delivery contingent upon “weather conditions 
beyond his control” unless the conditions were such 
as could not have been anticipated,®® and failure 
to deliver was due thereto.7° So, where the goods 
are consigned to the seller’s order with a purchase- 
money draft attached to the bill of lading, the pos- 
session of the carrier is that of the seller,?4 and a 
destruction of the goods by fire in the course of 
transportation is not a contingency beyond the sell- 
er’s control.?? 


Delivery “as soon as possible” does not make the 
contract dependent on the contingency of the seller’s 
ability to perform,’? but is a specification of time 
within which delivery must be made." 

Causes existing when contract made. 
claimed to have prevented performance 


A cause 
within the 
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exceptions in the contract cannot be set up as an 
excuse for default where it existed and was known 
by the parties at the time the contract was made." 
Accordingly the seller is not exeused because of an 
embargo and consequent Jack of transportation fa- 
cilities due to a war which had begun some time be- 
fore the contract was made.*® On the other hand 
it has been held that failure to deliver under, a con- 
tract relieving the seller from liability for causes be- 
yond his control, including war, was excused where 
delivery was prevented by a subsequent embargo, 
although the contract was made after war had been 
declared.** 

Provisions not available to seller. Where the seller | 
when accepting an offer makes no reservation, he 
cannot have the benefit of a provision printed at 
the top of the buyer’s letter that the agreement is 
“contingent upon causes beyond our control.”7§ 


[§ 456] (2) Actual Prevention of Performance; 
Duty To Make Effort To Perform. The mere ex- 
istence of a cause excusing the seller under the stip- 
ulations of the contract is not enough; it must also 
appear that such cause actually prevented perform- 
ance,’® and he will not be protected by any stipula- 
tion, unless he makes at least a reasonable effort to 


Mass.—Bradley Lumber, etce., Co. 
v. Cutler, 253 Mass. 37, 148 NE 101. 


_ Mo.—Consolidated Coal Co. v. Mex- 
ico Fire-Brick Co., 66 Mo. A. 296. 


Pa.—Hatfield v. Thomas Iron Co., 
208 Pa. 478, 57 A 950. 


Ont.—Robertson v. Canadian Fer- 
tilizer Co., 18 OntWN 143. 


Cause existing at time of execution 
ae ig in see infra text and notes 

63. Robertson v. Canadian Fertili- 
zer Co., 18 OntWN 143. 


64. Obear-Nester Glass Co. v. Mo- 
bile Drug Co., 205 Ala. 214, 87 S 159. 


{a] Illustration.—Plea of the sell- 
er under a contract designed to pro- 
tect him from consequences of “any 
accident or contingency beyond its 
control,” alleging that a leak in an 
essential part of the seller’s plant 
prevented performance of contract to 
deliver goods to be manufactured was 
not subject to demurrer. Obear-Nes- 
ter Glass Co. v. Mobile Drug Co., 205 
Ala. 214, 87 S 159. 


65. Stallings v. De Bardeleben Coal 
Co., 22 Ga. A. 597, 96 SE 708. 


66. Gibbs v. Hersman, 73 Cal. A. 
32: 239.P°350. 


67. Boston Lumber Co, v. Pendle- 
ton Bros., Inc., 102 Conn. 626, 129 A 
782; Bradley Lumber, etc., Co. v. Cut- 
len, «258 Mass. 37,/148 NW 101; Bo P. 
Ducas Co. v. Bayer Co., 163 NYS 32; 
Canadian Steel Foundries v. Thomas 
Furnace Co., 186 Wis. 557, 203 NW 
355. 

68. Garner v. Beaumont Cotton Oil 
Mill Co., (Tex. Civ. A.) 212 SW 690. 


69. Hoyt v. Tapley, 121 Me. 239, 
116 A 559. 


70. See infra § 456. 
71. See supra § 367. 
72. Smith y. Callaway, 157 Ga. 727, 


730, 121 SE 684 [aff 29 Ga. A. 565, 116 
SE 214]. : 

“In these circumstances the pos- 
session of the railroad was the ship- 
per’s possession relatively to the con- 
signee, and as to him the presumed 
negligence of the railroad was the 
negligence of the shipper. A loss by 
negligence imputable to the shipper is 
incompatible with ‘contingency be- 
yond’ the shipper’s ‘control,’”” Smith 
v. Callaway, supra, 


73. 
IN Yee 


74. 
pra. 


75. Pittsburgh 


Roy Realty Co. v. Altman, 231 
549, 182 NE 883. 


Roy Realty Co. v. Altman, su- 


Coal Co. Vs 
Northy, 158 Mich. 530, 123 NW 47; 
Howard, etc., Co. v. Cummins, 179 
Wis. 354, 191 NW 501. 


[a] Tllustrations.—(1) Where a 
contract for the sale of coal provided 
that the delivery should be excused 
for causes ‘beyond the control of the 
seller’ and required delivery at the 
buyer’s dock, the inadequacy of the 
buyer’s unloading facilities, of which 
the seller had notice when the con- 
tract was made, was not a cause af- 
fecting nondelivery beyond the con- 
trol of the seller, for which delivery 
of a balance of the coal contracted 
for would be excused. Pittsburgh 
Coal Co. v. Northy, 158 Mich. 530, 123 
NW 47. (2) Where a contract for the 
sale of shoes provided for delivery 
February 1st and 15th, subject to 
business conditions, the seller having 
agreed to deliver on the certain dates 
cannot complain of a business condi- 
tion at time of shipment no different 
from that of time contract was en- 
tered into. Howard, etc., Co. v. Cum- 
mins, 179 Wis. 354, 191 NW 501. 


76. Krulewitch v. National Im- 
porting, etc., Co., 195 App. Div. 544, 
186 NYS. 838. 


77. Roessler, ete., Chemical Co. v. 
Standard Silk, ete., Co., 254 Fed. 777, 
166 CCA 223 [rev 244 Fed. 250, and 
certiorari den 250 U. S. 663 mem, 40 
SCt 11 mem, 63 L. ed. 1196 mem]. 


fa] TIllustration.—Wihere a_ con- 
tract for the sale of prussiate of soda, 
a German product, providing that the 
sellers should not be liable for. causes 
beyond their control, including war, 
was made after declaration of war be- 
tween Germany and Great Britain, 
performance was excused by the 
British order in council which in ef- 
fect placed an embargo on shipments 
from Germany, for such provision 
cannot be deemed applicable only to 
embargoes or restraints coming from 
the United States. Roessler, ete., 
Chemical Co. v. Standard Silk Dyeing 
Co., 254 Fed. 777, 166 CCA 223 [rev 
244 Fed. 250, and certiorari den 250 U. 
S. 663, 40 SCt 11, 63 L. ed. 1196]. 


78. Bernhardt Lumber Co. v. Metz- 
loff, 113 Misc. 288, 184 NYS 289. 


79. U. S.—Kempner v. Goddard 
Grocer Co., 5 F. (2d) 807; Lang, etce., 
Mfg. Co. v. Ft. Wayne Corrugated Pa- 
per Co., 278 Fed. 483; Simpson Bros. 
Corp. v. White, 187 Fed. 418. 


Ala.—Obear-Nester Glass Co. v. 
Heo Drug Coy (205 Alas 2148 Tas 


Cal.—Wilson v. Alcatraz Asphalt 
Co., 142 Cal. 182, 75 P 787; Kirkpat- 
rick v. Pye, 59 Cal. A. 125, 210 P 438. 


Ga.—Ladd Lime, etc., Co. v. Mac- 
Dougald Constr. Co., 32 Ga. A. 709, 124 
SIS 551. 


Ky.—Monarech Coal, ete., Co. v 
Gunn, 226 Ky. 306, 10 SW (2d) 1109. 


Me.—Hoyt v. Tapley, 121 Me. 239, 
116 A 559. 


Mass.—Wonalancet Co. v. Collins, 
etc., Co., 234 Mass. 427, 125 NE 700. 


N. Y.—B. N. C. Waist Co. v. Baum, 
205 App. Div. 639, 200 NYS 150; Span- 
ish Rush Broom Co, v. Dobbertin, 203 
App. Div. 247, 196 NYS°*770. 


Oh.—Universal Coal Co. v. Old Ben 
Coal Corp., 32 Oh, A, 254, 167 NE 904. 


Pa.—Diamond Alkali Co. vy. Hen- 
derson Coal Co., 287 Pa. 232, 134 A 386. 


Eng.—Wills & Sons, Ltd. v. Cun- 
ningham, [1924] 2 K. B. 220; Bolekow 
v. Compania Minera de Sierra Menera, 
86 L. J. K. B. 489; Blythe v. Richards, 
85 L. J. K. B. 1425; Instone v. Speed- 
ing, 85 L. J. K. B. 1423; Greenway v. 
Jones, 32 T. L. R. 184. 


[a] Rule applied.—(1) Under a 
contract of sale of bottles to be manu- 
factured, designed to protect the sell-, 
er from “any accident or contingen- 
cy beyond its control,’ a mishap 
which would excuse the seller from 
delivery before the date provided, 
must have so disabled the plant as to 
prevent the manufacture of the bot- 
tles the seller had engaged to deliver, 
and proof merely that the accident 
prevented filling the buyer’s contract, 
if other buyers’ contracts were filled, 
would not _ suffice. Obear-Nester 
Glass Co. v. Mobile Drug Co., 205 Ala. 
214, 87S 159. (2) Where contracts for 
the sale of hats provided that they 
were contingent upon strikes, floods, 
riots, war, rebellion, and all other con- 
tingencies beyond control of the sell- 
er, and at the time the contracts were 
entered into the country from whence 
the seller expected to obtain the hats 
was at war, the mere fact that the 
state of war existed would be no de- 
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perform,®°® although this rule does not require him, 
in ease the property is requisitioned by the govern- 
ment, to make any opposition to the requisition in 
order to avail himself of the same as an excuse for 
While mere commercial unprofitable- 


his default.81 


fense, and the burden rested on the 
seller to show that it was actually 
prevented from performing its con- 
tracts by conditions over which it had 
no control, and which resulted from 
causes specified in the contract. Ar- 
kell v. Borenstein, 188 App. Div. 158, 
176 NYS 581. 


[b] Car shortage.—(1) Where a 
contract for the delivery of stone re- 
lieved defendant from liability if per- 
formance was prevented by causes 
beyond his control, the seller was not 
relieved by shortage of railway cars, 
which existed only as to cars routed 
through to designated points of des- 
tination, When the purchaser offered 
to remove such cause by accepting de- 
livery at other points. Ladd Lime, 
etce., Co. v. MacDougald Constr. Co., 33 
Ga. A. 709; 124 SE.551. (2) Under a 
contract, by which coal company 
agreed to supply contract coal to the 
buyer from all its mines, subject only 
to a car shortage, the coal company 
was not relieved from its obligation 
by proof of car shortage at two of its 
mines. Virginia Iron, Coal, etc., Co. v. 
Woodside Cotton Mills Co., 6 F. (2d) 
442. (8) It was no defense to defend- 
ant, failing to deliver coal and using 
available cars for other deliveries, 
that contract was subject to car sup- 
ply. Monarch Coal, ete., Co. v. Gunn, 
226 Ky. 306, 10 SW (2d) 1109. 


[ce] Partial crop failure.—Contract 
for the sale of garlic relieving the 
seller from responsibility for nonde- 
livery, due to crop failure or other un- 
avoidable causes did not excuse the 
Seller’s performance, where there was 
merely partial crop failure not render- 
ing performance impossible. Sunseri 
e Garcia, etc., Co., 298 Pa. 249, 148 A 


[d] Delivery subject to “marine 
disasters.”—-Where a contract for the 
sale of .burlap stated that delivery 
was subject to marine disasters, such 
cause had no application to release 
the seller from liability for failure to 
deliver, where the seller’s order for 
shipment from a foreign port of cer- 
tain bales of burlap was not made in 
contemplation.of the contract, and the 
burlap did not reach the port of des- 
tination for the seller until long after 
the date set for delivery. Wonalancet 
Co. v. Collins, etc., Co., 284 Mass. 427, 
125 NE 700. 


[e] Weather conditions.—Stipula- 
tion making the seller’s obligation to 
deliver contingent upon weather con- 
ditions beyond seller’s control was not 
available to excuse nondelivery, where 
the seller, notwithstanding the weath- 
er, shipped goods to other buyers. 
Hoyt v. Tapley, 121 Me. 239, 116 A 559. 


80. U. S.—Edwardsville Coal Co. 
v. Crown Coal, etc., Co., 20 F. (2d) 890; 
Corona Coal Co. v. Robert P. Hyams 
Coal Co., 9 F. (2d) 361; Herrmann v. 
Bower Chemical Mfg. Co., 242 Fed. 59, 
155 CCA 3 [certiorari den 245 U. S. 
649 mem, 38 SCt 10 mem, 62 L. ed. 530 
mem]; Jessup, etc., Paper Cowve Pi= 
per, 133 Fed. 108. 


_ Cal.—Wilson v. Alcatraz Asphalt 
Co., 142 Cal. 182, 75 P 787; Farren v. 
Willard, 76 Cal. A. 460, 245 P 206, 

Conn.—Boston Lumber Co, v, Pen- 
dleton Bros., Ine., 102 Conn, 626, 129 
A 782. 

Ill.—kKrug Coal Co. v. C. G. Blake 
Go., 218 Ils A. 85. 

Mda.—Standard Scale, ete., Co. v. 
Baltimore Enamel, etc., Co., 136 Md. 
278, 284, 110 A 486, 9 ALR 1502 Equot 
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Cye]; Davison Chemical Co. v. Baugh 
Chemical Co., 183 Md.’ 2038, 104 A 404, 
3 ALR 1, 


Mass.—Garfield, ete., Coal Co. v. 
Pennsylvania Coal, ete., Co., 199 Mass. 
22, 84 NE 1020; Oakman v. Boyce, 100 
Mass. 477. 


Mich.—Thomas Iron Co. v. Jackson 
Iron Co., 131 Mich. 130, 91 NW 187. 


N. Y.—Port Aux Quilles Lumber 
Co. v. Meigs Pulp Wood Co., 204 App. 
Div. 541, 198 NYS 563. 


N. C.—Winborne vy. Fulton Mills, 
UUL ANSVCI6 287 (SB 9535 Speers ve 
Cowles, 72 N. C. 265. 


Pa.—Diamond Alkali Co. v. Hender- 
son Coal Co., 287 Pa. 232, 184 A 386. 


esx ieeon Bag Co. v. Houston 
Bag, etce., , (Civ. A.) 230 SW 1055. 


eet vy. New Holstein Can- 
ning Co., 119 Wis. 635, 97 NW 487. 


Eng.—Wills & Sons, Ltd. v. Cun- 
ningham, [1924] 2 K. B. 220. 


Ont.—Schmidt v. Wilson, 48 Ont. L. 
Die, 3 


[a] Rule applied.—Under a con- 
tract of sale of burlap which the sell- 
er was to import from Calcutta, In- 
dia, the seller’s failure to make de- 
livery in time, which failure was occa- 
sioned by the seller’s neglect to or- 
der the goods in time for delivery on 
the date contracted for, was not ex- 
cusable as a “delay beyond the Sell- 
er’s control’ under a clause making 
delivery subject to delay by reason of 


strike, embargo, or other cause be- 
yond the seller’s control. Werthan 
Bag Co. v. Houston Bag, etc., Co., 


(Tex. Civ. A.) 230 SW 1055. 


{[b] Ability to procure goods.—(1) 
Where a contract for the sale by de- 
fendant to plaintiff of a designated 
number of cases of canned tomatoes 
contained a stipulation that if by the 
destruction of defendant’s cannery by 
fire, or if on account of strikes, or 
from any other cause over which he 
had no control, ‘he was prevented from 
performing the contract, he should 
not be liable for any damages for 
such failure, the contract did not re- 
strict defendant from procuring the 
tomatoes to fill the contract from his 
own or neighborhood fields, and there- 
fore, in case of the destruction of the 
tomato crop in such field by frost, 
he was required to make necessary ef- 
forts to procure the necessary mate- 
rial elsewhere. Newell v. New Hol- 
stein Canning Co., 119 Wis, 635, 97 
NW 487. (2) ‘A’ contract whereby 
plaintiff agreed to deliver to defend- 
ant such oil as it Should need for a 
certain period, and providing that 
plaintiff should not be liable for dam- 
ages from failure to supply oil when 
due to the act of God or unavoidable 
accidents, the complete exhaustion of 
the oil wells in the vicinity, or the 
revocation of certain leases by the 
lessors, and further providing that, 
except where plaintiff should be ‘‘un- 
able for the last aforesaid causes to 
deliver the oil which may be demand- 
ed of him under this contract,” he 
should during the term be required 
to supply defendant all the crude oil 
which it should require, did not con- 
template the release of plaintiff from 
the obligation to supply oil on the 
revocation of the leases therein men- 
tioned, if, after Such revocation, there 
Should be oil enough produced from 
other wells in the vicinity with which 
to supply defendant under the con- 
tract. Wilson v. Alcatraz Asphalt 
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ness due to a rise in prices, or otherwise, will not 
excuse performance,*? it has been held that diffi- 
culties in the way of shipment may amount to “hin- 
drance” by war, even though they are not absolutely 
insurmountable.** 


Co., 142 Cal. 182, 75 P 787. (3) Where 
a chemical company contracted to de- 
liver to another company sulphuric 
acid, the product of its plant, it was 
not required to purchase acid from 
other manufacturers in order to make 
deliveries, but "was bound to make 
every reasonable effort to secure raw 
material wherewith to manufacture 
it, and to pay any reasonable sum nec- 
essary. Davison Chemical Co. v. 
Baugh Chemical Co., 133 Md. 203, 104 
A 404, 3 ALR 1. (4) Where a con- 
tract for the supply of goods contains 
a proviso “unforeseen circumstances 
excepted” it is no defense to an ac- 
tion for breach of contract to supply 
the goods, that the sellers were pre- 
vented from obtaining the goods from 
the particular source from which they 
had intended, if the goods could have 
been obtained elsewhere which would 


have satisfied the contract. Wills & 
Sons, Ltd. v. Cunningham, [1924] 2 
K. B. 220. (5) Where a contract for 


the sale of coal to be delivered in 
monthly quantities provided that “in 
case of war, - . or other hin- 
drances intervening or interfering or 
affecting delivery,” the sellers were to 
have the option to suspend partly or 
entirely any deliveries under the con- 
tract, the mere fact that war had 
caused a rise in the price of coal did 
not entitle the sellers to suspend de- 
liveries under the contract, sufficient 
coal being procurable, although at an 
enhanced price. Instone y, Speeding, 
iby dy: ised Sen 82a Paes 


[c] Avoidable loss not “act of 
God.”—Where a contract for the sale 
of rossed pulp wood did not require 
wood from a particular locality or 
prepared by a particular plant, an 
unprecedented drought rendering it 
impossible to operate the _ seller’s 
plant, was an act of God, within the 
provision of the contract excusing 
default or delay due to acts of God; 
but it was error to exclude evidence 
of other méans by which the seller 
could have complied with the con- 
tract; since an “act of God,” to ex- 
empt from liability, must operate 
without human aid or interference 
and, if the loss might have been 
avoided by prudence and foresight, it 
cannot be considered the act of God. 
Port Aux Quilles Lumber Co. v. Meigs 
Pulp Wood Co., 204 App. Div. 541, 198 
NYS 5638. 


81. Nitro Powder Co. v. Canadian 
Car, etc., Co. Agency, 233 N. Y. 294, 
135 NE 507. 


82. Haigh Hall SS. Co. v. Ander- 
sen, 246 Mass. 34, 140 NE 302; Ten- 
nants, Ltd. v. C. S. Wilson & Co., Ltd., 
LUST ASIC: 8495 SB RG 450. ainereS 
Comptoir Commercial Anversois, 
[1920] 1 K. B. 868; Dixon &- Sons, 
Ltd. v. Henderson, [1919] 2 K. B. 
778; Produce Brokers Co. v. Weis, 87 
L. J. K. B. 472; Instone v. Speeding, 86 
L. J. K. B. 1423; Blythe v. Richards, 
85 L. J. K. B. 1425; Greenway v. 
Jones; (32, Dik. Ra 84: 


83. Tennants, Ltd. v. C. S. Wilson 
&iCo.,. Litas, [1917] A. C. 495, 518, 8 
BRC 450; Dixon & Sons, Ltd. v. Hen: 
derson, [1919] 2 K. B. 778. 


““Preventing’ delivery means, in my 
view, rendering delivery impossible; 
and ‘hindering’ delivery means some- 
thing less than this, namely, render- 
ing delivery more or less difficult, but 
not impossible.” Tennants, Ltd. v. C. 
S. Wilson & Co., Ltd., supra (per 
Lord Atkinson). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Proximate cause of default. The cause which will 
excuse the seller’s default because beyond his control, 
must have been the proximate, and not merely the 


remote, cause of such default.** 


[§ 457] (8) Delivery after 
Ceased to Exist.’° 


piration of such time.*® 


84. Haigh Hall SS. Co. v. Ander- 
sen, 246 Mass. 34, 140 NE 302; De 
Grasse Paper Co. v. Northern New 
York Coal Co., 190 App. Div. 227, 179 
NYS 788. 


[a] Thus (1) under a contract ex- 
cusing the seller from performance 
in the event of an act of God, etc., or 
other hindrances beyond his control, 
affecting the normal working of the 
contract, only hindrances directly and 
proximately relating to the normal 
working of that particular contract 
were included and not causes remotely 
and indirectly touching one party in 
respect of general subject, but opera- 
tive on the contract only in a second- 
ary degree. Haigh Hall SS. Co. v. An- 
dersen, 246 Mass. 34, 140 NE 302. (2) 
A rise in freight rates on coal between 
Hampton Roads and Boston, or the 
shortage of vessels for carrying coal 
between those points, did not relieve 
the seller of the coal from liability 
under such clause. , 
Co. v. Andersen, supra. (3) Where 
the actual cause of the failure to fur- 
nish dyestuffs was the seller’s dis- 
tribution of his supply, knowing the 
scarcity thereof, rather than his in- 
ability to procure additional supplies 
on account of war, the “contingency 
beyond control,’’ not being the proxi- 
mate cause, will not excuse him. , 
P. Ducas Co. v. Bayer Co., 163 NYS 
32. 


Effect of strike clause see infra § 
58. 


85. Delivery prevented by strikes 
see infra § 458. 


86. American Lumber, etc., Mfg. 
Co. v. Atlantic Mill, etc., Co., 290 Fed. 
632; Arminius Chemical Co. v. Acme 
Mfg. Co., 275 Fed. 1021 [certiorari den 
257 U. S.-647, 42 SCt 55, 66 L. ed. 
415]; Acme Mfg. Co. v. Arminius 
Chemical Co., 264 Fed. 27; Atlantic 
Steel Co. v. R. O. Campbell Coal Co., 
262 Fed. 555; Bradley Lumber, etc., 
Co. v. Cutler, 253 Mass. 87, 148 NB 
101; Rowland v. Lehigh Coal, etc., 
Co., 28 Pa. 215; Union Bleaching, etce., 
Co. v. Barker Fuel Co., 124 S. C. 458, 
117 SE 735. 


S87.) Corona CoaliConlv. “Robert P. 
Hyams Coal Co., 9 F. (2d) 361; Union 
Bleaching, etc., Co. v. Barker Fuel Co., 
124 S. C. 458, 117 SE 7365. 


8s. Arminius Chemical Co. v. Acme 
Mfg. Co., 275 Hed. 1021 [certiorari 
den 257 U. S. 647, 42 SCt 55, 66 L. ed. 
415]; Acme Mfg. Co. v. Arminius 
Chemical Co., 264 Fed. 27; Jackson 
Phosphate Co. v. Caraleigh Phosphate, 
etc., Works, 213 Fed. 743, 130 CCA 
257. See De Oleaga v. West Cumber- 
land) iron, etc., Co:, 4. Q..B. D: 472 
(where delivery was excused if 
freight rates were above a designated 
amount, and it was held that the 
sellers were entitled to deliver goods 
which they had previously withheld 
while freights were above the limits, 


Contingency Has 
The merely temporary existence 
of the contingency will not excuse the seller if he is 
able to deliver after the contingency has ceased to 
exist,8® the obligation to deliver in such case being 
merely suspended;** and delivery within a reason- 
able time after it becomes possible is sufficient.** 
So the provisions of the contract may be such that, 
if delivery on or before the time specified therein is 
prevented by a contingency provided for, delivery 
may be made within a reasonable time after the ex- 
Under other provisions, 
however, the contract is terminated where a specified 


Haigh Hall SS.: 
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exist.?° 


struction of 


provided such deliveries were made 
within a reasonable time, having re- 
gard to the contemplated duration of 
the contract). 


[a] Illustration.—A proviso that 
shipment should be subject to the 
railroad furnishing equipment, ete., 
relates to the time of delivery, and 
plaintiff, having been delayed by rea- 
son of a car famine, was entitled to 
a reasonable time to make deliveries 
thereafter. Jackson Phosphate Co. 
v. Caraleigh Phosphate, etc., Works, 
213 Fed. 743, 130 CCA 257. 


89. Citrus Soap Co. v. Peet Bros. 
Mite: €o., 50. Cally Al ¥246, 194). Ps 715. 
Jones y. Winter, 209 App. Div. 76, 
204 NYS 454: Burleson v. Sugarland 
Industries, (Tex. Civ.: A.) 240 SW 
669 [aff (Commn. A.) 255 SW 165]. 


[a] Mllustrations.—(1) Where 
glycerine was sold, entire delivery to 
be by December 31st, the contract 
stipulating for its suspension if any 
interference in plant prevented pro- 
duction, and December 9th by letter 
the seller advised the buyer it had 
been forced to close down by the 
health authorities, due to an influ- 
enza quarantine, stating that it was 
in hopes of being able to deliver the 
entire order by December 31st, and 
the buyer did not object to the suf- 
ficiency of such notice of suspension 
of the contract, under its terms the 
seller was entitled to perform with- 
in a reasonable time after December 
Citrus Soap Co. v. Peet Bros. 
Mig. Co., 50 Cal) A.-246;5 194 P 715. 
(2) Where tin sold by plaintiff to de- 
fendant, to be shipped from Hong- 
kong by a certain date, was not so 
Shipped because of delay of vessel 
engaged and scheduled to leave on 
that date, shipment on first vessel 
leaving after that date was timely, 
in view of provision for shipment 
by first opportunity, in case of de- 
lays en route or other contingencies 


beyond seller’s control. Jones v. 
ee 209 App. Div. 76, 204 NYS 
454, 


90. Kunglig Jarnvagsstyrelsen v. 
National City Bank, 20 F. (2d) 307 
[certiorari den 275 U. S. 497, 48 SCt 
121, 72 L. ed. 392]; Edward Maurer 
Co. v. Tubeless Tire Co., 285 Fed. 713 
[aff 272 Fed. 990]; Ladd Lime, etce., 
Co. v. MacDougald Constr, Co., 29 
Ga. A. 116, 114 SE 75. 


[a] MTllustrations.—(1) Where con- 
tracts for the sale of rubber to a 
manufacturer in war time were made 
subject to all rules and regulations 
imposed by the United States gov- 
ernment, which regulations were an- 
ticipated by both parties and were 
in fact made during the same month, 
and prevented delivery of all but a 
small and inconsequential part of the 
rubber at the times stipulated, the 
effect was to terminate the contracts, 
and not merely to postpone delivery, 
and the seller was not entitled to 
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contingency prevents delivery at the specified time, 
and the seller is under no obligation to deliver there- 
after, even though the contingency has ceased to 
The courts do not, it has been said, favor 
a construction of the excusing clause which will give 
only a temporary excuse for nonperformance,®! and 
where a contract, made up of correspondence, refers 
to unsettled transportation facilities, expresses the 
belief that conditions will improve by a particular 
time, and provides for delivery as soon as possible 
thereafter, the contract is discharged by lapse of an 
unreasonable period of time before transportation 
facilities become available.®? 

[§ 458] (4) Strike Clause.°? 
clause excusing default or delay in delivery, when 
prevented by strikes, depends upon the proper con- 
its terms.®* 


The effect of a 


If the clause excepts 


make delivery thereunder after close 
of the war and removal of the re- 
strictions, and after the price of rub- 
ber had_ greatly declined. Edward 
Maurer Co. v. Tubeless Tire Co., 285 
Fed. 713 [aff 272 Fed. 990] (holding 
further, that where, by reason of 
such regulations the seller’ was in 
default for failure to deliver several 
monthly installments due under the 
contracts, and necessary to keep the 
buyer’s factory in operation, it could 
not be required to thereafter accept 
delivery of a lump quantity to ap- 
ply on such past-due installments). 
(2) Under a contract providing for 
shipment from time to time as or- 
dered, and providing that the sellers 
should not be responsible for delays 
caused by causes beyond their con- 
trol, and that the contract should 
expire on a certain date, where ship- 
ments ordered were not made before 
the specified date, due to causes be- 
yond the sellers’ control, they were 
not required to make delivery there- 
after. Ladd Lime, ete., Co. v. Mac- 
Dougald Constr. Co., 29 Ga. A. 116, 
114 SE 75. (3) Where a contract to 
deliver lumber was “contingent up- 
on... fires,’ a fire destroying the 
mill wholly excused the seller from 
performance and did not extend the 
time therefor. New England Con- 
crete: \Constr:.Co.. ov.1nShepard,, sete: 
Lumber Co., 220 Mass. 207, 208, 107 
NE 917 (“The effect of this clause 
was not to extend the time of per- 
formance beyond the time limit, but 


wholly to relieve the plaintiff from 
the obligation” to perform). 
91. Black Vv. Negros-Philippine 


Lumber Co., 32 Wyo. 248, 231 P 398, 
37 ALR 1487. 


92. Black v. 
Lumber Co., supra. 


[a] Three years is an unreason- 
able time under such contract. Black 
v. Negros-Philippine Lumber Co., 32 
Wyo. 248, 231 R 398, 37 ALR 1487. 


93. Stipulations authorizing pro- 
rating of deliveries see supra § 374. 


94. Atwater v. Panama R. Co., 
229 App. Div. 463, 242 NYS 342 [mod 
132 Mise. 704, 230 NYS 482]; New 
York, etc., Gas Coal Co. y. Pittsburgh, 
6 Pa. Dist. 122; Bugge v. Bowater, 
td. ol Com. Casral. 


[a] Stipulations construed.—(1) 
Where a “strike clause” in a con- 
tract for the delivery of coal in Pitts- 
burg only provides for the contin- 
gencies of “a general strike or shut- 
down in the Pittsburg district,’ the 
penalties, provisions, or conditions 
therein provided for will not be en- 
forced and applied to a condition of 
general suspension of coal mining, 
enforced by intimidation and _ vio- 
lence, that reached to transportation 
and mining and everything connect- 
ed with a Supply of coal throughout 
all districts from which a_ supply 
could be drawn for Pittsburg. New 


Negros-Philippine 
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strikes in general terms, it may be shown that such 
language refers to local strikes, or strikes existing 
only in the seller’s works;°*® but if the clause refers 
to general strikes, the seller is not excused, unless 
the strike is general.°® If the sale is subject to 
strikes beyond the control of the seller, the strike 
must be so far beyond his control as to render per- 
formance impossible.®* If the clause provides that 
the seller will use every effort to fulfill the contract, 
but that he will not be liable for damages for non- 
fulfillment if his business is so interrupted by strikes 
as to materially decrease production in his plant, 
a strike causing such decrease will relieve him from 
liability for damages, although the strike was caused 
by a reduction of wages;°® nor does the seller lose 
the benefit of a clause excusing delay when prevented 
by “differences with workmen,” because he filled 
an order for another customer, received after the 
order of the particular buyer.®® A seizure by the 
carrier of coal en route to the buyer is within the 
clause, there being a scarcity of coal because of a 
strike in the mines.! 


Must be proximate cause of default. A stipulation 
excusing delivery when prevented by strikes refers 
to such strikes as might be the proximate cause of 
preventing the seller from handling the product of 
its plant, not such as, indirectly and remotely acting 
in conjunction with other and independent and effi- 
cient causes, might affect the seller’s business and 
cause the handling of his product to be attended 


SALES 


with inconvenience and difficulty.” 


Delivery after termination of strike. The question 
whether a strike clause extends the time for perform- 
ance or merely excuses performance by the seller de- 
pends largely upon the peeuliar facts of the case or 
upon the phraseology of the contract. In some cases 
the clause has, been construed as merely suspending 
deliveries during the existence of the strike,* as 
where the contingency of strikes is referable only 
to the term “delivery,” and not to the contract gen- 
erally,® so that the seller is bound to resume deliv- 
eries within a reasonable time after the strike has 
ceased;® while in other cases the existence of a 
strike, under the terms of the clause, has been held 
to terminate the contract instead of merely extend- 
ing the time for performance beyond the contract 
period,’ as where the contract itself, and not the 
delivery, is made contingent upon strikes,’ or where 
the contract declares that strikes preventing deliv- 
ery shall absolve the seller from any liability there- 
under.® The seller does not waive his right to cancel 
the contract under the strike clause because of an 
offer and acceptance of a part of the goods.+° 


Effect of repudiation of contract by seller. Al- 
though the seller is entitled, in an action against him 
for breach of contract, to a deduction of damages for 
nondelivery during the time delivery was prevented 
by a strike,'? he is not entitled to a deduction for 
the time the strike continued after he had repudiated 
the contract.?? 


[§ 458 


Works) ete.) Gas" Coal “Col vi “Pitts- 
bunzh,'6Pa.. Dist. 1225-1(2) “Under a 
clause in a contract for the sale of 
coal to a railroad company, provid- 
ing that, in case of stoppage of the 
railroad’s business, delivery may, on 
the railroad’s request, be suspended 
or partially suspended during such 
stoppage, and that the tonnage of de- 
liveries so suspended shall be can- 
eeled, where a strike merely affect- 
ed the operation of vessels used by 
the railroad and the railroad never 
requested suspension of deliveries, 
there was no cancellation of tonnage 
within the strike clause. Atwater v. 
Panama R. Co., 229 App. Div. 463, 
242 NYS 342 [mod 132 Misc. 704, 230 
NYS 482]. (3) The buyer, to claim 
suspension of tonnage under the 
strike clause, must request cancel- 
lation. Atwater v. Panama R. Co., 
supra. (4) Notice to the seller of 
the strike was not a demand for sus- 
pension of deliveries under 


clause. Atwater v. Panama R. Co., 
supra. 
95. Hesser-Milton-Renahan Coal 


Co. v. La Crosse Fuel Co., 114 Wis. 
654, 90 NW 1094. 


96. Consolidated Coal Co. v. Block, 
ete., Smelting Co., 36 Ill. A. 38. 


97. Smokeless Fuel Co. v. Seaton, 
105 Va. 170, 52 SE 829. 


98. Delaware, CCCs wR. yi COngt Va 
Bows, 5S) Ne YY. 573 ‘rev i386 Ne. ¥, 
Super. 126]. 


[a] Duty of seller.—The seller is 
not prohibited by the contract from 
conducting his business upon the 
same general principles that he 
would have been governed by had 
the contract not been made, and he 
is not required to resort to extraor- 
dinary or unusual means to pre- 
vent strikes, but has the right, so 
long as he acts in good faith and 
solely with a view to his general 
business, to adopt such rules and 
regulations, and pay such wages, as 
are usual, reasonable, and, proper un- 
der the circumstances. Delaware, 


strike 


¢yetc., R. Co. v. Bowns, 58 N. Y. 573 
{rev 36 N. Y. Super. 126]. 

99. Kellogg v. Boutwell Milling, 
ned Cok) 2038 App... Dive! 350/7L96UN YS 

[a] In such case rule applies that, 
where measures are adopted in good 
faith solely with the view of the gen- 
eral business of a party and the rea- 
sonable necessities of his business, 
no fault may be found with the man- 


ner in which he conducts it. Kel- 
logge v. Boutwell Milling, etc., Co., 
203 App. Div. 350, 196 NYS 747. 


1. Davis v. Columbia Coal Min. 


Co., 170 Mass. 391, 49 NE 629. 


2. Consolidated Coal Co. v. Jones, 
etc.,. Co., 232 Ill. 326, 83 NE 851; De 
Grasse Paper Co. v. Northern New 
York Coal Co., 190 App. Div. 227, 179 
NYS 788. 


[a] Rule applied.—A strike at a 
mine, a definite amount of coal from 
which a broker had contracted to sell 
and deliver at specified times, was 
not the proximate cause of his 
breach, so as, under provision of the 
contract, to excuse his failure to de- 
liver, but such cause was his failure 
to adequately protect himself by pur- 
chase or adequate contracts with per- 
sons controlling the output; much 
more than enough to meet his con- 
tract having been produced, but he 
having merely on the date of his con- 
tract filed an order with the persons 
controlling the output. De Grasse 
Paper Co, v. Northern New York Coal 
Co., 190 App. Div. 227, 179 NYS 788. 


3. General Commercial Co., Ltd. 
v. Butterworth-Judson Corp., 198 
App. Div. 799, 191 NYS 64. 


4, Cottrell v. Smokeless Fuel Co., 
129 Fed. 174 [rev on other grounds 
148. Fed. 594, 78 CCA 3868]; Fish v. 
Hamilton, 112 Fed. 742, 50 CCA 509; 
Rudolph Saenger Co.’ v. Giant Silk 
Mfrs., 172 NYS 667; King v. Parker, 
34 L. T. Rep. N.S. 887. 


5. Fish v. Hamilton, 112 Fed. 742, 
50 CCA 509. 


6 Fish v. Hamilton, supra; 
logg v. Boutwell Milling, ete., Co., 
2038 App. Div. 350, 196 NYS _ 747; 
Eine v. Parker, 34 L. T. Rep. N. S. 


7. Hull Coal, ete., Co. v. Empire 
Coal, etc., Co., 113 Fed. 256,-51 CCA 
213; Metropolitan Coal Co. v. Bil- 
lings, 202 Mass. 457, 89 NE 115; 
mandie Shirt Co. v. Hagle, 238 N. 
Ve [20:85 - 144 oN ESOT sbipAd Ry 74 
General Commercial. Co. v. Butter- 
worth-Judson Corp., 198 App. Div. 
799, 191 NYS 64. 


8 General Commercial Co. v. But- 
terworth-Judson Corp., supra, 


[a] MTlustration.—A contract for 
shipment of goods “July-August, sell- 
er’s option,” providing that “this con- 
tract is contingent upon’ strikes ... 
and other causes beyond our con- 
trol,’ did not require the buyer to ac- 
cept goods shipped subsequent to 
August, on the seller's failure to 
ship during. July or August because 
of a strike; the cause merely ex- 
cusing, in the named_ contingencies, 
failure to deliver, and not delay in 
delivering. General Commercial Co., 
Ltd. v. Butterworth-Judson Corp., 198 
App. Div. 799, 191 NYS 64. 


9. Normandie Shirt Co. v. Eagle, 
an N. Y. 218, 144 NE 507, 35 ALR 


“If it be intention of the parties 
that the strike clause is merely to 
delay. delivery so that goods which 
could not be made or delivered be- 
cause of a strike must be subsequent- 
ly made or delivered within a rea- 
sonable time thereafter, the contract 
must clearly so provide.’’ Normandie 
Shirt Co. v. Hagle, 238 N. Y. 218, 144 
NE 507; 35 AUR, 714, 


10. Normandie Shirt Co. v. Hagle, 
a N. Y. 218, 144 NE 507, 35 ALR 


Ll. Wigston v7) Climax ='Goale "Cox 
270 Pa. 420, 113 A 425. 


12... Wigton -v.., Climax,.,Coal 7 iGor 
supra, { 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 459] e. Circumstances within Control of Buy- 
Default or delay in perform- 
ance by the seller is excused when performance is 
prevented by the acts and conduct of the buyer,'? 
as for example by acts or conduct preventing the 
seller from obtaining the goods to fulfill his eon- 
tract,‘* or by the failure of the buyer to perform 
conditions imposed on him by the contract,’® as for 
instanee conditions affecting the use of the goods.+® 


er—(1) In General. 


13. U. S.—Chicago Lumber Co. v. 
Comstock, “(i Hed. 477,18 GCA207; 
Brandeis v. U. S., 3 Ct. Cl..99. 

Ala.—Curjel v. Hallett Mfg. Co., 
198 Ala. 609, 73 S 938. 

Ark.—Gideon v. Blackwell, 167 
Ark. 677, 266 SW 274; Townes v. 
Oklahoma Mill Co., 85 Ark. 596, 109 
SW 548. 

_ Cal.—Dickerman v. Ohashi Import- 
ine. Co. 65, Cal, A. 1019218 "P A587 

Del.—Love v. Barnesville Mfg. Co., 
19: Del. 152, 50 A536. 


Ga.—Carolina Portland Cement 
Co. v.. Columbia Impr. Co., 3 Ga. A. 
483, 60 SE 279. 

Ill.— Underwood v. Wolf, 131 Ill. 


425, 23 NE 598, 19 AmSR 40 [aff 31 
Til. A. 6387]; North Shore Lumber 
Co. v. South Side Lumber Co., 176 
DATS SG: 
Ind.—O’Brien v. Higley, 
316, 70 NE 242. 
Ky.—Lam sv. 
Works, 170 Ky. 
Walker v. Kirwan, 
KyL 788. 
Me.—Sylvester  v. 
Me. 94, 119 A 64. 
Md.—Eckenrode vy. Canton Chemi- 
eat Co: bs; Md. b1° 


Mo.—Lumsden v. Howard, 210 Mo. 
A. 645, 236 SW 420; Nelson v. Hirsch, 
ete., Iron, ete., Co., 102 Mo, A, 498, 
77 SW 590. 

N. Y.—Cunningham v. Judson, 100 
N. Y. 179, 2 NE 915; Rouse v. Lewis, 
4 Abb. Dec. 121, 2 Keyes 352; Hardie 
v. International Milk Products Co., 
201 App. Div. 67, 193 NYS 690; Dur- 
yea v. Bonnell, 18 App. Div. 151, 45 
NYS 435; Taylor v. Risley, 28 Hun 
141; Whitney v. Hop Bitters Mfg. 
Coe2eNYS "438 Tate Lat Ny Yi" 682 
mem, 24 NE 1098 mem]. 


N. C.—Wilson v. Levi Cotton Mills, 
140 N. C. 52, 52 SE 250, 


Or.—La Follett v. Mitchell, 42 Or. 
465, 69 P 916, 95 AmSR 780. 


Pa.—Kountz vy. Citizens’ Oil Re- 
fining Co., 72 Pa. 392; McAvoy _v. 
Commonwealth Title Ins., ete., Co., 
27 Pa. Super. 271. 


R. I.—Providence Coal Co. v. Coxe, 
19 R. I. 380, 35 A 210. 3 


Vt.—Austin v. Langlois, 
223, 69 A 739. 

Wash.—Davis v. Associated Fruit 
Co., 1385 Wash. 614, 238 P_ 629; Mich- 
igan Lumber Co. v. H. B. Waite Lum- 
ber Co., 53 Wash. 604, 102 P 450. 


Eng.—Forrest v. Aramayo, 9 Aspin. 
134. 

Can.—Kohler y. Thorold Natural 
Gas Co., 52 Can. S. C. 514. 


Ont.—Tufts v. Poness, 32 Ont. 51. 


[a] Illustrations.—(1) Where the 
buyer of cider, who had agreed to 
furnish barrels, did not do so for 
part of the order, did not give un- 
conditional shipping order for such 
part, and failed and refused to pay 
all money due, he cannot recover, 
on his cross complaint in the sell- 
er’s action for a balance due, as for 
damages through failure to supply 
such part on. a_ rising market. 
Church Mfg. Co. v. Joseph, 110 Wash. 
110, 187 P 1090. (2) A buyer of logs, 
who prevented the sellers from load- 
ing logs on or near track, could not 


162 Ind. 


Earlington Mach. 
384, 186 SW 152; 
90 SW 244, 28 


Worthley, 122 


81 a-Vt, 
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defend the seller’s action for breach 
of contract on the ground that the 
sellers failed to load logs as required 
by the contract. Gideon v. Black- 
well, 167 Ark. 677, 266 SW 274. 


[b] Embargo by railroad buyer 
on rail shipments of coal from sell- 
er’S mines excused the seller from 
tendering performance. White Oak 
Coal Co. v. Panama R. Co., 136 Misc. 
723, 244 NYS 71. 


{c] Failure to inspect.—Where it 
was customary for the buyer of logs 
to inspect the same before delivery 
alongside the ship, and the buyer 
failed to make inspection preventing 
delivery, the breach is that of the 
buyer. Curjel v. Hallett Mfg. Co., 
198 Ala. 609, 73 S 938. 


{d] Excuse pro tanto.—(1) Under 
a contract for deliveries of bran 
throughout a month, the seller could 
insist on delivery of part of the bran 
during the first half of the month, 
and by preventing this the buyer 
absolved the seller pro tanto from 
the performance of the contract. 
Townes v. Oklahoma Mill Co., 85 Ark. 
596,-109 SW 548. (2) Although ti- 
tle to corn sold had passed to the 
buyer, where he was not at the place 
of delivery to receive it, the seller, 
who had hauled two loads seven 
miles to such place, and who there- 
upon sold it to a third person, was 
not liable for his failure to deliver 
such loads, but was not thereby ex- 
cused for failing to deliver the bal- 
ance of the corn sold. Lumsden v. 
Howard, 210 Mo, A. 645, 236 SW 420. 


Extension of time at request or 
with consent of buyer as waiver of 


delay see supra § 341. * 
14. Taylor v. Risley, 28 Hun (N. 
Y.) 141;"> Kountz v. Citizens’ Oil Re-: 


fining Co,, 72 Pa. 392. 

15. U. S.—Jaslow v. Waterbury 
Co., 9 F. (2d) 232; Nebraska Stone 
Co. v. Huron Lodge No. 444 B. P. O. 
E., 288 Fed. 49. 

Ala.——Home Guano Co. v. Interna- 
tional Agr. Corp., 204 Ala. 274, 85 S 
713; Scruggs v. Riddle, 171 Ala. 350, 
54 S 641. 

Fla.—Whiting. v. Gray, 27 Fla. 482, 
8 S 726, 11 LRA 526. 


Ga.—Neely v. Willard Bag, ‘etc., 
Cots. Garb n598,. 99) Si 67. 
Ind.—Kokomo Steel, ete. Co. v. 


Macomber, etc., Rope Co., 73 Ind. A. 
619, 128 NE 362. 

La.—Lozes v. Segura Sugar Co., 
52 La. Ann. 1844, 28 S 249; Pelayo 
v. Higginbotham, 7 La, A. 224; 
L’Hote Lumber Mfg. Co. v. Dugue, 
2 La. A. (Orleans) 308. 

Me.—New Bedford Copper Co. v. 
Southard, 95 Me. 209, 49 A 1062. 

Mich.—McKinnon Mfg. Co. v. Al- 
pena Fish Co., 102 Mich. 221, 60 NW 
472. 

Mo.—lIola Portland Cement Co. v. 
Ullmann, 159 Mo. A. 235, 140 SW 620; 
Laswell v. National Handle Co., 147 
Mo. A. 497, 126 SW 969; Nelson v. 
Hirsch, ete., Iron, ete., Co., 102 Mo. 
A. 498, 77 SW 590. 

Nebr.—Barker v. 
78, 66 NW 11. 

N. Y.—Slauson v. Albany R. Co., 60 
N.Y. 606. 

Oh.—Van Cleve v. Western Glass, 
Eber. Cor; LO Ob. Cir: "CtNe Ss 2805 


Davis, 47 Nebr. 
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So, too, the seller is excused if the goods are to be 
used for the purpose of defrauding others.'? 
mere difficulty of performance by the seller, although 
due to acts of the buyer, is no excuse for failure to 
perform, in the absence of any intent on the part 
of the buyer to embarrass the seller.1® 
is not excused by the buyer’s failure to perform in 
respect to a matter which is not of the essence of the 
contract,!® nor where such failure on the buyer’s 


But 


So delivery - 


Okl.—Weaver v. Bashore, 97 Okl. 
23%, Zao P 42. 
R. I.—Providence Ice Co. v. Bowen, 
44 R. I. 173, 114 A 186. 
Tenn.—Ault vy. Dustin, 
366, 45 SW 981. 
Vt.—Austin v. Langlois, 81 Vt. 2238, 
69 A 739. 


100 Tenn. 


Wis.—Boyington v. Sweeney, 77 
Wis. 55, 45 NW 938. 
{a] Illustrations.—(1) Where a 


contract for the manufacture and 
sale of fertilizer bags provided for 
“printing usual,” it was the purchas- 
er’s duty to furnish copy for the 
printing, and the seller could not be 
put in default for nondelivery where 
such copy had not been furnished. 
Neely v. Willard Bag, etc., Co., 28 Ga. 
A. 598,99 SH 167. ' (2) Contract to 
deliver goods manufactured within 
fifty-six days after receipt of spec-, 
ifications, to be supplied on a certain 
date, requires that if such drawings 
are supplied a few days later, the 
time for performance be proportion- 
ately extended. Federal Terra Cotta 
Co. v. Potterton, 172 App. Div. 705, 
159 NYS 121. 


{b] Buyer held not in default.— 
Magna Oil, ete., Co. v. White Star Re- 
fining Co., 280 Fed. 52; Danish Pride 
Milk Products Co. v. Paul Stuppel, 
Inec., 278 Fed. 517 [certiorari den 259 
U.S. 590, 42 SCt 590, 66 L. ed. 1078]. 


Failure to provide facilities for de- 
livery see infra §§ 460, 461. 


Performance of conditions by buy- 
er generally see supra §§ 303-309. 


16. Slauson vy. Albany R. Co., 60 
Nis Gye OOS 


17. Church v. Proctor, 66 Fed. 240, 
13 CCA 426. 


18. Iron Trade Products Co. v. 
Wilkoff-Co., 272 Pa. 172; 116 A“ 150; 


[a] Tlustration.—That a party 
contracting for a quantity of certain 
goods subsequently made perform- 
ance by the selier more difficult by 
making other purchases which in- 
creased the scarcity of the available 
supply and caused the price thereof 
to rise furnished the seller no excuse 
for refusal to perform; there being 
no intent by the purchaser to embar- 
rass the seller in the performance of 
his contract. Iron Trade Products 
oo v. Wilkoff Co., 272 Pav 172, 116" A 


19. Consolidation Coal Co. v. Twin 
State Gas, etc., Co., 82 N. H. 91, 129 
A 876; Kann v. Wausau Abrasives 
Co. SLi NPe. S3p) 129) Aas 74s 


[a] Buyer must commit material 
breach in order to excuse the seller 
from his obligation to perform fur- 
ther. Consolidation Coal Co. v. Twin 
State Gas, etc., Co., 82 N. H. 91, 129 A 
876; Kann v. Wausau Abrasives Co., 
81 N. H. 535,.129, A 374. 


[b] Illustration.—Where a _ con- 
tract for the sale and purchase of 
crystalline garnet provided merely 
for approximate monthly shipments 
and that the quantity was to be more 
definitely fixed after delivery of the 
first one hundred tons, it thereby in- 
dicated that the provisions with re- 
spect to shipment were not of the es- 
sence of the contract. Kann v. Wau- 
sau Abrasives Co., 81 N. H. 535, 129 
A 3874. 
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part was not the proximate cause of the seller’s de- 
fault.2°. A resale of the goods by the buyer is not 
a breach which will exeuse nonperformance by the 
seller, where the contract does not prohibit a re- 
So the resale of a set of books by the buyer 
before all the volumes are delivered will not justify 
the publisher in refusing to deliver the subsequent 
volumes, in the absence of any provision in the orig- 
Moreover the sell- 
er may, by his acts or omissions waive, or preclude 
himself from setting up, the excuse that performance 
was prevented by the buyer, or that the latter failed 
Other cases in which the 
cireumstances were held insufficient to excuse the 
seller’s default are collected in the note.?* 

Levy of attachment or garnishment. 
not excused from performance because of the levy of 
an attachment or garnishment on the property and 
the failure of the buyer to release the lien.?° 

Failure to procure license or permit for shipment. 
Where it is the buyer’s duty to obtain a license or 


sale.?1 


inal contract forbidding resale.?? 


to perform on his part.?° 


20. Pacific Commercial Co. _ v. 
Northwestern Fisheries Co., 115 
Wash. 608, 197 P 930. 

[a] Defects in quality.—Where 


defendant sold plaintiff a cargo of 
‘salmon, to be shipped by plaintiff by 
steamer, defendant to be liable for 
loss if, on arrival at destination, the 
damaged cans exceeded one per cent 
of the total shipment, unless trace- 
able to exceptional and unusual con- 
ditions in transit, and plaintiff ship- 
ped the fish by sailing vessel, such 
violation of the contract did not de- 
feat recovery by plaintiff, if the bad 
condition of the fish was caused by 
defective canning. Pacific Commer- 
cial Co. v. Northwestern Fisheries 
Co. 115. Wash. 608, 197° P.-930, 


21. Mayhew, etc., Lumber, Co. v. 
Valley Wells Truck Growers’ Assoc., 
CREXAE@ INE Ac) 220 SIV aco: 


22. Rockwell v. American Law 
Book Co., 82 N. J. L. 540, 81 A 1134 
[afl $2) No J. E540, 76° A 334]. 


23. U. S.—Rader v. Northrop-Wil- 
liams Co., 269 Fed. 592. 


Ala.—McGowin Lumber, ete., Co. 

vy. Camp Lumber Co., 16 Ala. A. 283, 
77S 433. 
Dar Martel Apparatus, Co. v.)\Jua- 
fayette Sugar Refining Co., 158 La. 
727, 104 S 6382; Alexandria Cooperage, 
etc., Co. v. EH. S. Duck Lumber Co., 
153 La. 438, 96 S 24. 


N. H.—Kann v. Wausau Abrasives 
Co. 81 N.Y H. 535, 129 A’ 374. 


Tex.—Palestine Cotton Seed Oil 


Co. v. Corsicana Cotton Oil Co., 25 
Tex. Civ. A. 614, 61 SW 433. 
[a] Illustrations.—(1) It being 


the duty of the seller of lumber to 
designate the time of delivery on 
board the buyer’s vessel within the 
time specified in the contract, and 
he having failed to do so, the seller 
cannot excuse the breach as on ac- 
count of failure of the buyer to be 
prepared to receive delivery. Mc- 
Gowin Lumber, etc., Co. v. Camp 
Lumber Co., 16 Ala. A. 283, 77 S 433. 
(2) Seller’s delay in remedying de- 
fects.in filters, after their failure to 
work, precluded him from claiming 
that performance was prevented by 
the buyer, although after second test, 
made at the buyer’s suggestion, there 
was not sufficient time, before end of 
season, to remedy defects and operate 
them for thirty days, so as to ma- 
ture final payment. Martel Appara- 
tus Co. v. Lafayette Sugar Refining 
Co., 158 La. 727, 104 S 632. 
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The seller is 


24. See cases infra this note. 

[a] Seller’s default held not ex- 
cused.—(1) Where seller agreed to 
deliver at the current market price, 
his obligation was not affected by the 
fact that the buyer encouraged a 
trade war to the extent of buying 
from a concern invading the market 
and breaking the price, he having 
first given the seller an opportunity 
to meet the price. Ford v. Norton, 
32 N. M. 411, 260 P 411, 55 ALR 261. 
(2) Service on the seller of a notice 
of hearing upon an application by 
the buyer for a restraining order to 
prevent the seller from selling to the 
buyer’s competitors did not justify 
the seller in refusing to deliver pur- 
suant to contract. Eastman Kodak 
Stores v. Eckert Studio, (Iowa) 231 
NW 434. (3) In an action for the 
purchase price of certain steel flasks 
with a bar construction, to be manu- 
factured according to a pattern fur- 
nished by the purchaser resisted be- 
cause of unreasonable delay in deliv- 
ery, the admission of testimony that 
the bar construction in the samples 
furnished was not proper or in ac- 
cordance with the general practice, 
and an instruction that plaintiff could 
not be held responsible for delay 
caused by unsuitable or defective 
patterns furnished was error; wheth- 
er the samples furnished were suit- 
able being no concern of plaintiff. 
Sterling Wheelbarrow Co.’ v. Great 
Lakes Fdy. Co., 225 Mich. 395, 196 
NW 381. (4) A seller was not justi- 
fied in canceling an order for a car- 
load of cascara bark for “prompt 
shipment” because the buyer was re- 
consigning cars to shipping points 
where embargoes existed owing to 
congested war conditions causing 
considerable delay in shipments; the 
term “prompt shipment” being usu- 
ally understood to be more for the 
buyer’s benefit and meaning no more 
than that the seller would deliver as 
promptly as possible, all things con- 
sidered. Meyer Bros. Drug Co. v. 
Callison, 120 Wash. 378, 207 P 683. 
(5) Where construction of a _ brick- 
making machine , was a_ condition 
precedent to payment, the buyer’s 
failure to furnish a mixer for testing 
gave no excuse to the seller, since it 
was his duty, if the lack of a mixer 
prevented performance, to obtain one 
elsewhere and complete the _ test. 
Barnhart Aircraft v. Preston, (Cal. 
A.) 290 P 545. (6) Seller could not 
justify refusal to deliver logs on the 
ground that, shortly after time of 
delivery, Sawmill had been taken 


[$§ 459-460 


permit to ship goods, and he fails to perform such 
duty?® or delays performance for an unreasonable 
time,?7 the seller is excused from performance; and 
an attempt on the seller’s part to procure the permit 
does not relieve the buyer of his duty under the con- 
tract to procure it.?§ 
the buyer not to ship the goods without a permit, 
and such permit is refused, he is excused from the 
obligation to deliver at the dock.?® But a seller can- 
not excuse his failure to ship goods on the ground 
that the buyer had not procured a permit, where he 
fails to notify the buyer, as required by the contract, 
that such permit is necessary.®° 


[§ 460] (2) Failure To Provide Facilities for De- 
livery—(a) In General. If the buyer agrees to place 
the goods in condition for delivery,*! or to furnish 
receptacles in which the goods are to be shipped,®? 
or to make necessary arrangements with a railroad 
for transportation,** his failure to do so will excuse 
the seller’s failure to deliver. 
in some jurisdictions that if the buyer of grain agrees 


So if the seller is directed by 


So it has been held 


away from the buyer for default in 
payments under conditional sale con- 
tract, leaving him in no condition to 
perform, Since, if seller had not de- 
faulted in delivery the conditional 
seller of sawmill might not have tak- 
en steps to forfeit contract. Clem- 
ents v. Cook, 112 Wash. 217, 191 P 874. 


25. Rodgers v. Larrimore, 188 Ky. 
468, 222 Sw 512. 


26. Robinson v. Liebman, 207 App. 
Div. 614, 202 NYS 645; Brandt v. 
Morris, [1917] 2 K. B. 784. 


[a] Buyer held not in default.— 
Where buyers mailed to sellers a goy- 
ernment permit for the shipment of 
a car of beans, they thereby desig- 
nated the mail as their agent to de- 
liver, and it was not shippers’ agent 
to receive, so as to relieve them from 
further obligation when the permit 
never reached the sellers. Robinson 
v. Liebman, 207 App. Div. 614, 202 
NYS 645. 


27. Jaslow v. Waterbury Co., 9 F. 
(2d) 232. 

28. Jaslow v. Waterbury Co., su- 
pra. i 

29. Jaslow v. Waterbury Co., su- 
pra. 

30. Rader’ v. Northrup-Williams 


Co., 269 Fed. 592. 


31. Bembridge v. Stoddard, 4 Ind. 
587 (grain to be threshed); Barker v. 
Davies, 47 Nebr. 78, 66 NW 11 (hay 
to be baled). 

32. Paris Oil, etc., Co. v. Carstens 
Packing 'Co., 60 Tex. Civ, A. 68, 126 
SW 1182. 


383. Tanner v. Ballard; ete., Co, 
273 Fed. 671; Mersereau v. L. K. 
Hirsch? Conese App. Div. 22d, ez 


NYS 11, °187 App. Div. 928, 122 NYS 
1186 [aff 204 N. Y. 564, 97 NE 1109]. 

[a] Rule applied.—Under the set- 
tled rule that time is of the essence 
of executory commercial contracts, 
where by prior agreement all con- 
tracts for sale of flour by defendant, 
to be shipped to plaintiff at New York 
for export, were subject to embar- 
goes by the railroad companies, 
which, owing to war conditions, re- 
fused to accept export shipments un- 
less assured of prompt unloading, 
and plaintiff was required to make 
the shipping arrangements, his fail- 
ure to secure such arrangement for 
a shipment due under a contract be- 
fore the time fixed for delivery there- 
in expired, relieved defendant from 
further obligation thereunder. Tan- 
ner v. Ballard, ete., Co., 273 Fed. 671. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 
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to furnish sacks therefor, his failure will excuse the 
seller fron: delivery;** but in others the failure of 
the buyer to furnish the facilities for packing has 
been regarded as excusing the seller only from pack- 
ing as agreed and not from making delivery.*® 
Where a contract for the sale of grain in bulk pro- 
vides for delivery at a public warehouse, and the 
buyer is advised that the warehouse cannot receive 
the grain in bulk, it is his duty to provide, within a 
reasonable time, means by which the seller can de- 
liver without additional labor or expense on his part; 
and if the buyer fails to provide such means, the 
seller is excused from performance.®® But if the 
goods are to be delivered on ears, the failure of the 
buyer to furnish a place of storage while being loaded 
is no excuse for nondelivery.** And where the seller 
was entitled under the contract to use certain prem- 
ises for storing the goods, and all of the space on 
the premises was not needed for that purpose, he was 
not excused from performance on the ground that the 
buyer had failed to perform by not furnishing such 
space.?§ 

[§ 461] (b) Means of Transportation. Where, by 
the terms of the contract, it is the duty of the buyer 
to furnish cars or other means of transportation,®® 
his failure to do so,#® within the time specified in 
the contract,*1 or within a reasonable time where no 
time is specified,*? will excuse the failure of the sell- 
er to deliver, although it will not, it has been held, 
entitle him to recover the price in the absence of 


34 Russell v. Witt, 38 Ind. 9; 41. 
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James Higgins Co. v. Torvick, 
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delivery.4? But the seller is not excused where he 
has waived the buyer’s default in this respect,** 
where such default is due to conditions for which 
the seller is responsible,*® or, where the buyer’s per- 
formance of his duty would be futile owing to the 
seller’s inability to perform within the contract peri- 
od.4® So too if the seller absolutely refuses to de- 
liver, he eannot afterward excuse himself on the 
ground of the buyer’s failure to furnish cars.** 
Where it is the duty of the seller to ship the goods 
within a specified time, and of the buyer to furnish 
ears before the expiration of such time, the buyer’s 
failure to furnish cars in time for the seller to make 
shipment within the time fixed, excuses the seller for 
failure to ship within that time,*® but does not excuse’ 
him from the duty to load and ship in case the cars 
are furnished at any time before expiration of the 
time limited for shipment.*® 


[§ 462] (3) Failure To Demand, or Give Notice 
or Instructions as to, Deliveries. The seller is ex- 
cused for failure to deliver where the buyer fails 
to give timely notice of any fact which the gontract 
requires him to give,°® such as notice of the time 
when he will be ready to receive the goods,*! or of 
the readiness of the cars which he was required to 
furnish.°? So where the duty of the seller to deliver 
is made dependent on an order or demand by the 
buyer,°® failure or delay on the part of the buyer in 
giving the order or making the demand excuses the 
seller’s failure to make delivery;®* and the same 


46. McGowin Lumber, etc., Co. v. 


Thomas v. Carpenter, 12 Ky. Op. 443; 
Wm. B. Hughes Produce Co. v. Pul- 


ley, 47 Utah 544, 155 P 337, LRA 
ey 728; Kellogg v. Nelson, 5 Wis. 
35. Low v. Forbes, 14 Ill. 423; 


McKee v. Retter, 10 Ill. 315; McNairy 
v. Gathings, 52 Miss. 592. 


36. Farmers’ Grain, etc., Co. v. 
qernley, 105 Wash. 508, 181 P 858, 178 
40. 


37. Eckel v. Murphey, 15 Pa. 488, 
53 AmD 607. 


38. Degnon-McLean Constr. Co. v. 
City Trusé#, etc., Co., 99 App. Div. 195, 
90 NYS 1029 [aff 40 Mise. 530, 82 
NYS 944]. 


39. See supra § 370. 
40. U. S.—Evanston E1l., etec., Co. 
v. Castner, 133 Fed. 409; Chicago 


Lumber Co. v. Comstock, 71 Fed. 477, 
18 CCA 207. 


Fla.—Whiting v. Gray, 27 Fla. 482, 
8 S 726, 11 LRA 526. 


Kan.—Cardwell  v. 
Kan. 208, 187 P 879. 


La.—Lozes v. Segura Sugar Co., 52 
La. 1844, 28 S 249; Vredenburgh v. 
Baton Rouge Sugar Co., 52 La, Ann. 
1666, 28 S 122. 

Mich.—McKinnon Mfg. Co. v. Alpe- 
na Fish Co., 102 Mich. 221, 60 NW 
472. 

N. Y.—Blossom vy. Shotter, 128 N. 
Y. 679, 29 NE 145 [aff 59 Hun 481, 13 
NYS 523]; Ketcham v. Hiller, 48 
Barb. 596. 


Or.—Smith v. Wheeler, 7 Or. 49, 


Horning, 106 


33 


AmR 698. 


Pa.—Hocking v. Hamilton, 158 Pa. 
NOT 2 A836; 

Tex.—Tecumseh Oil, etc.,* Co. v. 
Gresham, (Civ. A.) 231 SW 468 (hold- 
ing, however, that the buyer had 
performed his duty). 

Wis.—Boyington v. 
Wis. 55, 45 NW 938. 

Eng.—Forrestt v. Aramayo, 9 AS- 
pin. 134. 


Sweeney, 77 


55 Or. 274, 106 P 22. 


[a] Contract construed.—Under a 
contract made on March 20th for the 
sale of potatoes to be delivered on 
a car to be furnished by the buyer 
in about five weeks, on the failure to 
furnish the car within five weeks the 
seller was justified in selling the po- 
tatoes to another, as the phrase 
“about five weeks’ was, considering 
the nature of potatoes to decay at 
that season, intended not to limit the 
time within which the buyer should 
furnish the car, but to limit the time 
within which the seller should com- 
plete the delivery. James Higgins 
Co. v. Torvick, 55 Or. 274, 106 P 22. 


42. Stuart v. University Lumber, 
ete;, _Conu66. Or. 046)" 132) PAs bee 
165. 


[a] Rule applied.—Where a seller 
of ties was to deliver them at Ship’s 
tackle, the buyer would have no ex- 
cuse for a two years’ delay in fur- 
nishing vessels, and. if none were 
provided the seller complied with its 
contract when it delivered the ties 
available to a vessel. Stuart v. Uni- 
versity Lumber, etc., Co., 66 Or. 546, 
TS 2h Peles 5) eal Go. 


43. Colley v. Overseas Exporters, 
Litd., £1921]53 K. B: 302. 
44, Pitch Pine Lumber Co. v. Geo. 


BE. Wood Lumber Co., 57 Fla. 140, 48 


S 993; Basch v. Buschman, 192 NYS 
894. 
[a] Tllustration.—A contract re- 


quirement that the buyer furnish 
ears to ship goods bought was waiv- 
ed by the sellers voluntarily assum- 
ing duty of furnishing the cars and 
notifying the buyer that the cars had 
been furnished and shipped, and the 
sellers, having assumed this obliga- 
tion, breached the contract by fail- 
ing to deliver the merchandise in ac- 
cordance with the terms. Basch v. 
Buschman, 192 NYS 894. 


45. Palestine Cotton Seed Oil Co. 
v. Corsicana Cotton Oil Co., 25 Tex. 
Civ. A. 614, 61 SW 433. ; 


Camp Lumber Co., 16 Ala. A. 283, 77 
S 433. 

[a] Rule applied.—The law does 
not require a lumber exporter, who 
has purchased lumber from a mill 
for delivery on a vessel to be char- 
tered for that purpose, to go to the 
expense of chartering and placing the 
vessel when the mill is not ready to 
perform within the time fixed. Mc- 
Gowin Lumber, etc. Co. v. Camp 
umber! Con 16 Alan Agu SS a iaiseaoee 


Sent Price v. Beach, 20 Pa. Super. 
48. Magnolia Cotton Oil Co. v. 
Continental * Oil, eter, eon, (Tex. 


Commn. A.) 220 SW 78 [rev (Civ. A.) 
183 SW 10]. 


49. Magnolia Cotton Oil Co. v. 
Continental Oil, ete., Co., supra. 

50. L’Hote Lumber Mfg. Co. v. 
Dugue, 2 La. A. (Orleans) 308; Pink- 


ee v. Haynes, 103 Me. 112, 68 A 


Duty of buyer to give notice see 
Supra § 305. 


one of giving notice see supra § 


51. L’Hote Lumber Mfg. Co. v. 
Dugue, 2 La. A. (Orleans) 308. 


Duty of buyer to give notice of 
readiness to receive goods see supra 
§) 305. 

52. Pinkham 
112, 68.A 642. 


[a] If the buyer is to furnish cars 
for goods bought on an entire con- 
tract to deliver on or before a speci- 
fied date, he must give the seller rea- 
sonable notice of the arrival of the 
ears so as to enable the seller by rea- 
sonable diligence to complete the de- 
livery on a specified date and if the 
notice is not given the seller is not 
bound to deliver any of the goods. 
Pinkham v. Haynes, 103 Me. 112, 68 
A 642. 


v. Haynes, 103 Me. 


53. See supra § 304. 
54. U. S.—Kawin v. American Col- 
ortype: Co:, 243 Fed. 317, 166 CCA 
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rule applies where the buyer fails to give proper and 
timely shipping directions,°®> or instructions as to 
the size, quality, or quantity of the articles desired,°® 
in accordance with the requirements of the contract, 
‘unless the seller has waived such requirements;°‘ 
and whether or not the seller was injured by the 
buyer’s default as to shipping directions, 1s imma- 


97; Alwart Bros. Coal Co. v. Royal 
Colliery Co., 234 Fed. 20, 148 CCA 
36; Haynes-Piper Co. v. Kinney, 196 
Fed. 362, 116 CCA 182; Fisher Hy- 
draulic Stone, ete., Co. v. Warner, 188 
Fed. 465 [rev on another ground 233 
Bed, 527, 147 CCA 413]; In -re Mill- 
bourne Mills Co., 165 Fed. 109. 

Ala.—Dowling-Martin Grocery Co. 
v. J. C. Lysle Milling Co., 203 Ala. 
491, 88 S 486; Scruggs v. Riddle, 171 
Ala. 350, 54 S 641. 

Ariz.mMidland Linseed Products 
Co. v. Palace Hardware, ete., Co., 27 
Ariz. 363, 233 P 590. 

Ark.—Russell v. Barnhart Mercan- 
tile Co., 149 Ark. 201, 231 SW 881. 

Ga.—Lee v. Bewley-Darst Coal Co., 
22 Ga. A. 693, 97 SE 99; Caddick Mill- 
ing Co. v. Moultrie Grocery Co., 22 Ga. 
A. 524, 96 SE 583. 

Ill.—Hemenover v. Buckles, 225 Ill. 
A. 392. 

La.—Monumental Brewing Co. Vv. 
Southern Rice Milling Co., 155 La. 
454, 99 S 401. 

Me.—New Bedford Copper Co. v. 
Southard, 95 Me. 209, 49 A 1062. 

N. Y.—Comora v. Mariano, 24 Misc. 
755, 538'NYS 856. 

Pa.—Mead, etc., Co. v. Krimm, 43 
Pa. Super. 376. 

Tex.—Rock v. Keton, (Civ. A.) 229 
SW 362; Arminger v. Paris City Nat. 
Bank, (Civ. A.) 226 SW 707. 


Utah.—Wm. B. Hughes Produce Co. 
v. Pulley, 47 Utah 544, 155 P 337, 
LRA1916D 728. 


Wyo.—Western Alfalfa Milling Co. 


v. Dunn, 31 Wyo. 91, 93, 223 P 221 
[cit Cyc]. 
[a] Mllustrations.—(1) Where 


goods are sold to be shipped at the 
buyer’s option between certain dates, 
failure of the buyer to make demand 
until after the expiration of the con- 
tract period will excuse nonperform- 
ance on the part of the seller. - Mon- 
umental Brewing Co. v. Southern Rice 
Milling Co., 155 La. 454, 99 S 401. 
(2) Where a contract for the sale of 
potatoes required their delivery with- 
in thirty days from its date, but the 
buyer did not demand them for six- 
ty-eight days, he could not thereaft- 
er recover for failure to deliver the 
potatoes, since he could not indefi- 
nitely postpone the demand. Wm. 
B. Hughes Produce Co. v. Pulley, 47 
Utah 544, 155 P 337, LRA1916D 728. 


Duty of buyer to make demand or 
give orders see supra § 304. 

Time of ordering or demanding de- 
liveries see supra § 308. 

55. U. S.—Brunswig Grain Co. v. 
: Anehor Grain Co., 10 F. (2d) 304; 
Krauter v. Simonin, 274 Fed. 791. 

Ala.—Dowling-Martin Grocery Co. 
Ve Ja .c. Juysle Milling -Co.,. 203 Ala. 
491, 83 S 486. 

Ark.—Majestic Milling Co. v. Cope- 
land, 93 Ark.. 195, 124 SW 521. 

D. C.—Molloy v. Kellogg, 51 App. 
302, 278 Fed. 1015. _ 

Ill.— Louisville, ete., R. Co. v. Dia- 
mond State Iron Co., 126 Ill. 294, 18 
NE 735; Osgood v. Groséclose, 159 
DI 510542 NE S86" [att 58 ° Til! 2A: 
291]. 

Ind.—Bash v. Sible, 45 Ind. A. 408; 
90 NE 1035; Jennings v. Shertz, 45 
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terial.’ 


is prevented by 


Ind. A. 120, 88 NE 729. 

La.—United Flour Co. v. Vitale, 6 
La. A. 746; Robinson vy. Louisiana 
Box, Co., 1 La. A. 272. 


Mich.—Northwestern 
etc., Co. v. Rubinsky, 
147 NW 456. 


Mo.—Iola Portland Cement Co. v. 
Ullmann, 159 Mo. A. 235, 140 SW 620; 
Laswell v. National Handle Co., 147 
Mo. A.-497, 126 SW 969. 

N. Y.—Percy Kent Co. v. Silber- 
stein; (241 IN. Y.".4407 * 150 - NH 75095 
Partola Mfg. Co. v. General Chemical 
Co., 234 N.vY¥., 320, 137 NE. 603; .Mid- 
land Linseed Products Co. v. Viall, 
213 App. Div. 92, 209 NYS 572; Ben- 
nett v. Lewis, 212 App. Div. 641, 209 


Cooperage, 
180 Mich. 413, 


NYS 467; Fuller v. Jordan, 196 App. 
Dive l4a mle iyON YS = 5953 --Drake rv. 
White Sewing Mach. Co., 133 App. 


Div. 446, 118 NYS) 178 [aff 199" Ni. 
595 mem, 93 NE 1120 mem]; Tamar- 
go v. Silberstein, 125 Misc. 81, 210 
NYS 40. 

N. C.—Hughes v. Knott, 138 N. C. 
105, 50 SE 586. 

Pa.—Harris Chemical Co. v. Tun- 
nell, 261 Pa. 72, 104 A 398. 


S. C.—Cooper v. Cooke, 
314, 115 SE 312. 

S. D.—Russell Miller Milling Co. v. 
McLean, 48 S. D. 198, 203 NW 498. 

Tex.—Fortson Grocery Co. Vv. 
Pritchard Rice Milling Co., (Civ. A.) 
220 SW 1116. 

Va.—James River Lumber Co. v. 
Smith Bros., 135 Va. 406, 116 SE 241. 


Man.—Sanschagrin v. Echo: Flour 
Mills, 32 Man. 241, 70 DomLR 380. 


{a] Illustration.—In an action for 
the balance of the price of onions sold, 
a judgment for plaintiff is justified 
where it is shown that the modst of 
the onions were delivered to, and ac- 
cepted and paid for by, defendant, and 
those remaining undelivered were 
sacked at the request of defendant 
prior to the date for delivery, but 
plaintiff was not directed when to haul 
the same to the station. Bash v. Si- 
ble, 45 Ind. A. 408, 90 NE 1035. 


[b] Unreasonable delay.—Where a 
contract for the sale of chemicals re- 
quired ‘delivery to be made at a sub- 
stantially uniform rate during a speci- 
fied month, which was during the war, 
when the price of such goods was 
fluctuating from day to day, and there 
was an unusual demand therefor, the 
failure of the buyer to give shipping 
directions for any of the goods until 
the tenth day of the next month was 
an unreasonable delay, entitling the 
seller to refuse to perform, under Per- 
Partola Mfg. 
Co. v. General Chemical Co., 234 N. Y 
320, 1387 NE 608. 


Duty of buyer to arye shipping di- 
rections see supra § 3 


Time of ae Sieame directions 
see supra § 3 


BG ls ae yh Be v. Pittsburgh 
Bessemer Steel Co., 121 U. S. 264, 7 
SCt 875, 30-1. ed. 967 faff. 17 Fed. 
584]; Milliken-Tomlinson Co. vy. 
American Sugar Refining Co., 9 F. 
(2d) 809, 10 P (2d) 978. 


La.—Mente v. Kaplan, 146 La. 678, 
838 S 895. 

Md.—Sumwalt Ice, 
Knickerbocker Ice Co., 


122 S.eC. 


OG. CO. th, 
112. Md. 437, 


[§ 462 


Even though shipping directions are given, 
the seller may still recover where, at the subsequent 
request of the buyer, made before the time named 
for shipment, the shipment is indefinitely delayed, 
and no further instructions are given.°® 
the failure of the buyer to give orders or directions 


But where 


acts or omissions of the seller,®® or 


77 A 56. 

N. Y.—Thedford -v. Herbert, 135 
App. Div. 174, 119 NYS 1025; Allen 
v. Robinson, 2 Barb. 341. 

_ Oh.—Van Cleve v. Western Glass, 
etc., Co., 16 Oh. Cir. Ct. N. S. 480. 
100 Tenn. 


366, 45 SW 981. 
Vt.—Welch v. Bradley, 41 Vt. 308. 


[a] Insufficient instructions.—A sell- 
er who contracted to deliver one hun- 
dred thousand to one hundred twenty- 
five thousand bags is not liable for 
failure to deliver the last twenty-five 
thousand bags, where the buyer gave 
shipping instructions only for one 
hundred thousand bags. Mente v. 
Kaplan, 146 La. 678, 83 S 895. 


[b] Contracts held not within rule. 
—(1) Where a contract for goods to 
be manufactured required delivery 
within fifty-six days after receipt of 
its shop drawings from the buyer, 
which were to be made from original 
drawings to be furnished by the buy- 
er on or before a certain date, and 
the buyer furnished the original 
drawings within the required time, 
after which the seller prepared shgp 
drawings and submitted them to the 
buyer, who returned them two days 
after the date specified for furnishing 
the original ‘drawings, the seller was 
not relieved from delivery within fif- 
ty-six days of the date of furnishing 
the plans. Federal Terra Cotta Co. 
v. Potterton, 172 App. Div. 705, 159 
NYS 121. (2) In such case, the fact 
that the seller accepted other work 
before the plans were furnished did 
not excuse him from delivery within 
the time specified. Federal Terra 
Cotta Co. v. Potterton, supra. (3) 
Where the original proposition for the 
purchase of tape referred to the buy- 
er’s requirements for six months or 
a year, but the order as finally made 
was for a ‘definite quantity of tape 
to be shipped in specified weekly 
amounts, which would require fifty 
weeks for the shipment of the entire 
amount, it was evident the provision 
fora six-month requirement had been 
eliminated, and the seller cannot ex- 
cuse nonperformance after the expi- 
ration of six months because of that 
provision. Lang, etc., Mfg. Co. v. Ft. 
Wayne, etc., Paper Co., 278 Fed. 4838. 


Duty of buyer to give instructions 
as to size, quality, or quantity desired 
see supra § 3805. 


57. Foerster v. Faulk Christian 
Lumber Co., 99 Miss. 762, 56 S 162. 


[a] TIllustration.—A provision in a 
contract of sale of lumber that ‘ship- 
ments to the buyer engaged in the 
lumber export business shall be made 
as steamer room for the desired ports 
becomes available is for the benefit 
of the buyer, and may be waived by 
him; and, where he waives the pro- 


vision, the seller may not justify a. 


nondelivery of lumber by showing 
that the buyer did not advise him 
of steamer room. Foerster v. Faulk 
Christian Lumber Co., 
56 S 162. 

58. Drake v. White Sewing Mach. 
Co., 1383 App. Div. 446, 118 NYS 178 
[aff 199 N. Y. 595, 93 NE 1120]. 

59. Louisville, ete., R. Co. v. Dia- 
mond State Iron Co., 126 Ill. 294, 18 
NE 7365. . 

60. Alexandria Cooperage, etc., Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


99 Miss. 762,, 


e 
4 
t 
Pm 


ie cas Peet See 


§§ 462-463] 


where defects in the directions could have been cor- 
rected if the seller had exercised diligence,*! the 
failure to give directions or the insufficiency of those 
given will not excuse the seller’s nonperformance. 
Nor is the seller excused by the failure to give di- 
rections as to delivery where the contract itself gives 
the seller all the information necessary for him to 
A seller who refuses to complete delivery on 
the ground that there was no acceptanee of the con- 
tract by the buyer which made it binding cannot 
shift his ground after suit is begun by claiming that 
specifications of the goods to be shipped were not 
Whether the con- 
tract requires the buyer to perform the condition, 
the omission to perform which is claimed by the 


act.°? 


furnished by the buyer in time.** 


SALES 


General... 


thereof.7° 


seller to excuse performance on his part, depends on 


vy. E. S. Duck Lumber 153 La. 


438, 96 S 24, 


[a] Illustration.—The buyer’s fail- 
ure to give shipping onders for cy- 
press lumber did not excuse the sell- 
er’s failure to deliver, where the buy- 
er was never notified that any cypress 
was ready for shipment, but gave 
blanket order for delivery of all lum- 
ber, and thereafter gave the option 
of piling it on the ground. Alexan- 
dria Cooperage, etc., Co. v. E. S. Duck 
Lumber Co., 153 La. 488, 96 S 24. 


61. National Wholesale Grocery 
Co. v. Simon Rice Milling Co., 152 
La. 1, 92 S 713; Dowell v. Brooks, 
(Tex. Civ. A.) 255 SW 218. 


{a] A typographical error in ship- 
ping directions given by buyer, which 
would have been corrected within a 
few days if the least diligence had 
been exercised by the seller, did not 
justify its failure to make delivery. 
National Wholesale Grocery Co. v. 
Simon Rice Milling’Co., 152 La. 1, 92 
S 713; Dowell v. Brooks, (Tex. Civ. 
A.) 255 SW 218. 

62. U.S. Smelting Co. v. American 
Galvanizing Co., 236 Fed. 596; Hart- 
field v. Patton, 11 F. Cas. No. 6,158a, 
Hempst. 268; Picini v. Vitelli, 141 
NYS 499; Seeman Vv... Chas, /M. ‘Scott 
Packing Co., 139 NYS 944. 

{a] Tllustration.—W here garlic 
was sold, to be delivered immediate- 
ly upon its arrival, the failure of the 
seller to receive a reply to a letter 
written the buyers, informing them 
that it had been received, and asking 
when they would like delivery, did 
not excuse a nondelivery. Picini v. 
Vitelli, 141 NYS 499. 


63. Wall Grocer Co. 
Overall Co., 264 Fed. 71. 


Cos 


Vv. Jobbers’ 


64. Sauer v. McClintic Marshall 
Constr. Co., 179 Mich. 618, 146 NW 
422. 

[a] Construction of contract.—A 


contract for the steel necessary for a 
building required to be completed on 
a certain date was held not to re- 
quire the purchaser to furnish the in- 
formation necessary for shop draw- 
ings at the time of making the con- 
tract, and if such drawings are fur- 
nished in sufficient time to enable the 
seller to complete the contract in the 
time specified therefor, the buyer is 
not in default. Sauer v. McClintic 
Marshall Constr. Co., 179 Mich. 618, 
146 NW 422. 

65. As anticipatory breach of con- 
tract by buyer see infra § 483. 


66. Ala.—Alabama Chemical Co. v. 
International Agricultural Corp., 35 
F. (2d) 907 [certiorari den 281 U. S. 
727 mem, 50 SCt 240 mem, 74 L. ed. 
1144 mem]; Larabee Flour Mills 
@orps Ver City Hlour, . etc... Col ons 
(2a) 44; Christenson yv. Gorton-Pew 
Fisheries Co., 8 F. (2d) 689; Lynch v. 
Darnell, 265 "Wed. 913 [certiorari den 
254 U. Si 688, 41 SCt 12, 65 L.-ed. 


451]. 

Ga.—Holston Box, etc., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SE 562 [con- 
forming to answer to cert questions 
160 Ga. 813, 129 SE 92]; Mendel v. 
Converse, 30 Ga. A. 549, 118 SE 586. 

Iowa.—McCormick Harvesting 
Mach. Co. v. Markert, 107 Iowa 340, 
78° NW 33. 

Ky.—Jones v. Strode, 41 SW 562, 19 
KyL 1117. 

La.—Barnette Sawmill Co. v. Ft. 
en Lumber C07 12767 Laide 2 

Mich. —Walter- Wiallingtovd Coal Co. 


v. A. Himes Coal Co., 223 Mich. 576,- 


194 NW 493. 


Minn.—Robson y. Bohn, 
sik, INIWWis Sie 


Ndbu Po poste Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 182 
NW 586. 


N. Y.—-Thomas v. Gage, 156 N. Y. 
612, 51 NE 307; Varagnolo v: Partola 
Mfg. Co., 209 App. Div. 347, 204 NYS 
Sa fatt 939 N. Y. 621, 147 NE 221]; 
Goepel v. Kurtz Action Co., 179 App. 
Div. 687, 167 NYS 317; Coff-Garrod 
Couve. Dodwell, 170 NYS 615. 


N. C.—wWillis v. Jarrett Constr. 
Go., 152 N. ©. 100, 67 Si265. 

Ok1. —Colonial Sugar 
Waldrep, 246 P 623. ; 

Tenn.—Wildberg Box Co, v. Darby, 
143 Tenn. 73, 223 SW 855. 


27 Minn. 
333 


Co. v. 


Tex.—Solomon vy. Schwartz, (Civ. 
A.) 231 SW 174. 
Eng.—Withers v. Reynolds, 2 B. 


Aes 882, 22 ECL 370, 109 Reprint 


B. C.—Patterson Timber Co. v. 
Canadian Pac. Lumber Co., 15 B. C. 
225, 14 WestLR 598. 


[a] Acts not constituting repudia- 
tion.— Where defendant buyers sought 
to have their order countermanded, 
recognizing the binding effect of the 
contract, but seeking a voluntary re- 
lease therefrom, this did not consti- 
tute a repudiation or breach excusing 
seller’s failure to tender the entire 
amount of goods ordered. Zorns v. 
Brownfield Hardware Co., (Tex. Civ. 
A.) 247 SW 894. 


67. See infra § 464. 

68. See infra §§ 465, 466. 

69. Fayette-Kanawha Coal Co. v. 
Lake, etc., Coal Corp., 91 W. Va. 132, 
112 SE 222, 28 ALR 565. See also 
infra § 483 

70. Uz cats aly sat" etc., Co. 


v. Old Meadow Rolling- Mill Co., 108 
Fed. 732, 47 CCA 646; “American Tin- 
Plate Co. v. Trotter, 105 Fed. 478. 

Del.—Potts v. Myers, 30 Del. 562, 
109 A 580. 

Iowa.—McCormick Harvesting 
Mach. Co. v. Markert, 107 Iowa 349, 
78 NW 33. 


Ky.—O’Bryan v. Mengel, 224 Ky. 


etc., Co., 


[55 C.J.] 475 


the proper construction of the contract.** 


[§ 463] (4) Repudiation of Contract®>— 
Failure of the seller to make delivery is 
excused where the buyer has repudiated the con- 
tract,°° as by refusal to accept delivery,®* or to pay 
or secure the agreed price,°* provided such repudia- 
tion is absolute, and unequivocal;°? 
buyer, by acts and conduct, has clearly shown an in- 
tent to abandon the contract and refuse performance 
Nonperformance by the seller is excused 
where the buyer insists on conditions not contem- 
plated by the contract,’! although there is authority 
to the econtrary.*? 
performance because the buyer, after repeated at- 
tempts to obtain delivery, ordered the required goods 


(a) In 


or where the 


The seller is not excused from 


284, 6 SW (2d) 249. 
La.—Bostick v. Mendenhall, Mann. 
Unrep. Cas. 113. 


Md.—Eckenrode v. Canton Chem- 
ical” Con "So NMds ble 


Minn.—Armstrong v. St. Paul, 
ete., Coal, etec.,. Co., 48° Minne 113; 
NW 2338, 50 NW 1029. 


N. C.—wWillis v. Jarrett Constr. 
Co., 152 N. C. 100, 67 SE 265; Shaw 
v. Grandy, 50 N. CG. 56. 


Ont.—Perkins Electric Co. v. Elec- 


ee Specialty, etc., Co., 14 OntWN 
Que.—Langlois v. Ennis, 16 Que. 
Super. 64. 
[a] MTllustration.—A seller ‘of 


boxes under a contract to furnish a 
buyers’ entire supply could consider 
the buyers’ purchasing elsewhere a 
breach of the contract and refuse 
further performance. O’Bryan  v. 
Mengel, 224 Ky. 284, 6 SW (2d) 249. 
71. U. S.—Alwart Bros. Coal Co. 
v. Royal Colliery Co., 234 Fed. 20, 148 
CCAR. 
Ark.—Cochran _ v. 
114 SW 711. 
Ill.— Park Steel Co. v. Staver Car- 
riage Co., 125 Ill. A. 105 [rev on other 
grounds 220 Ill. 412, 77 NE 174]. 
Mass.—Edelstone v. Sehimmel, 233 
Mass. 45, 123 NE 333. 
N. Y.—Ackerman v. Astoria Veneer 
Mills, ete., Co., 11 NYS 528. 


N. Cel Blizabeth City Milling Co. v. 
Phillips, 182 N. C. 2, 108 SE 317. 


Okl.—Goerlitz v. American Lin- 
seed Co., 117 Okl. 299, 246 P 240. 


Wash.—Houser v. Atherton, 
Wash. 386, 167 P 1109. 

{a] Rule applied.—(1) Where pay- 
ment was to be made on delivery a 
demand for a credit of ten days, with- 
out which the buyer refused to ac- 
cept the goods, excuses the seller from 
his obligation to deliver. Ackerman 
v. Astoria Veneer Mills, etc., Co., 11 
NYS 528. (2) Where a buyer of oil, 
after a price decline, warned the sell- 
er that shipments would not be ac- 
cepted unless billed at the price in 
effect on the date of shipment, he 
breached the contract, relieving the 
seller from making further deliveries. 
Goerlitz v. American Linseed Co., 117 
Okl. 299, 246 P 240. 

72. Cobb v. Cole, 129 Miss. 46, 91 


Chetopa Mill, 


98 


S 705; Emack vy. Hughes, 74 Vt. 382, 
52 A 1061. 

[a] Tllustration.—In a buyer’s 
suit for nondelivery of lumber, de- 


fended on the ground that the buyer 
first breached the contract, by de- 
manding of the seller a payment.on 
open account, whereas payment was 
not to be made until the lumber Had 
been. delivered, which payment was 
made, it was held that the seller was 
not relieved by such demand and pay- 
ment, it not being a breach. Cobb v. 
Cole, 129 Miss. 46, 91 S 705. 


476 [55 C.J.] 


from a third person.” 


Withdrawal of repudiation. An offer by the buyer 
to accept delivery after his repudiation of the con- 
tract is not such a withdrawal of the repudiation as 
to require delivery by the seller in order to render 
the buyer liable, unless such offer includes all the 
material terms of the original contract.** 

[§ 464] (b) Refusal to Accept Delivery. 
failure of the seller to make delivery is excused 
where the buyer refuses to accept deliveries tendered, 
or notifies the seller before the time for delivery that 
he will not accept the goods if tendered;*° and the 
fact that the seller, after such refusal, disabled him- 
self from performing by selling the goods to another 
person,’® or that the refusal to accept was in good 
faith,*’ will not affect the result, although, on the 
other hand, it has been held that a refusal due to 
mistake on the buyer’s part will not excuse nonper- 


73. Marin Rock Co. v. E. B. & A, L. 
Stone; 'Co:, 50: CalvA. 209, 7194 P 734. 

74. Colonial Sugar Co. v. Waldrep, 
(Okl1.) 246 P 623. 

75. U. S—Alabama Chemical Co. 
v. International Agricultural Corp., 
35 EF. (2d) 907 [certiorari den 281 U. 
S. 727 mem, 50 SCt 240 mem, 74 L. ed. 
1144 mem]; Colonial Ice Cream Co. 


v. Interocean Mercantile Corp., 296 
Fed. 316; Moore v..Grace, 287 Fed. 
103; Hirsch v. Georgia Tron, etc., Co., 


169 Fed. 578, 95 CCA 76; Cresswell 
Ranch, etc., Co. v. Martindale, 63 Fed. 
84,°11 CCA 33. 


Ala.—Hallett Mfg. Co. v. Curjel, 191. 


Ala. 372, 67 S 995; Terrell v. Nelson, 
177 Ala. 596, 58 S 989. 


Ark.—Thos. D. Murphy Co. v. Rus- 


sell, 164 Ark. 231, 261 SW 318. 
Cal.—Ramish v. Kirschbraun, 107 
Cal. 659, 40 P 1045. 
Conn.—Lynn M. Ranger, Ine., v. 


Gildersleeve, 106 Conn. 372, 138 A 142. 


Del.—Love v. Barnesville Mfg. Co., 
LOSDely 52, 50. A536: 


Fla.—Jones v. Dawson Cotton Oil 
Co., 83 Fla. 198, 90 S 817. 


Ga.—Stewart-Morehead Co. v. Bibb 
Mfg. Co., 32 Ga. A. 507, 124 SE 64; 
White, etc., Lumber Co. v. Lynch, 31 
Ga. A. 697, 121 SE 874 [aff 159 Ga. 
283, 125 SE 472, 44 ALR 211]; Caro- 
lina Portland Cement Co. v. Columbia 
Impr. Co., 3 Ga. A. 483, 60 SE 279. 


Ill—Von Platen, etc., Co. v. Chi- 
cago Veneered Door Co., 190 Ill. A. 
23; Fawver v. Bailey, 161 Ill. A. 531; 
Franklin v. Krum, 70 Ill. A. 649. 

Kan.—National Supply Co. v. United 
Kansas Portland Cement Co., 91 Kan. 
509, 138 P 599; Grant v. Pendery, 15 
Kan. 236. 

Ky.—Walker v. Kirwan, 90 SW 244, 
28 KyL 738; Morris v. Globe Re- 
fining Co., 59 SW 12, 22 KyL 911. 

La.—Barnette Sawmill Co. v. Ft. 
Harrison Lumber Co., 126 La. 75, 52 
S 222. 

Md.—Koch v. Wimbrow, 111 Md. 
21, 73 A 896; Eckenrode v. Canton 
Chemical Co., 55 Md. 51. 

Mass.—Bullard v. Eames, 219 Mass. 
49, 106 NE 584. 


Mich.—Walter-Wallingford Coal Co. 
v. A. Himes Coal Co.,. 223 Mich. 576; 


194 NW 493. 
Miss.—Jackson v. Miles F. Bixler 
Co., 157 Miss. 182, 127 S 270; Griffin 


v. Edward Hiler Lumber Co., 122 Miss. 
265, 84 S 225. 

Mo.—McClelland v. Picher Lead, 
etc., Co., 85 Mo. 636; Talbott v. By- 
ler, (A.) 217 SW 852; Laswell v. Na- 
tional Handle Co., 147 Mo. A. 497, 126 


SALES 


formance by the seller.7® 
performance where, from information received as to 
the words and conduct of the buyer, he is justified in 
believing that the buyer would not receive the goods 
if shipped,’® but a mere suspicion that the buyer will 
not accept is not a sufficient excuse.*° 
accept one of several articles tendered under a sev- 
erable contract will not excuse a failure to deliver 
So, the fact that, after a part of the 
goods have been delivered, information is received 
that probably no further requisitions will be made, 
does not excuse failure to deliver if in fact addi- 
tional deliveries are called for.*? 
excused where the refusal to accept was induced by 
misleading conduct on the part of the seller;** or 
was justified by the seller’s failure to comply with 
contract provisions,** or where such refusal was 
subsequently revoked by the buyer.®® 


The 
the others.®? 


SW 969; Cousins v. Bowling, 100 Mo. 
A. 452, 74 SW 168; Smith v. Keith, 
ete., Coal Co., 36 Mo. A. 567. 

Nev.—Humphrey v. Sagouspe, 50 
Nev. 157, 254°P 1074. 

N. Y.—Jardine v. Huguet Silk Co., 
203 N. Y. 2738, 96 NE 449; Atkinson 
V.. Drwesdell, 127 Ni) Y¥. (23058 27 INE 
844; Cunningham v. Judson, 100 N. 
Weal. 2 INE9i>e> Ryan vou Crk. 99 
App. Div. 112, 192 NYS 557; Lacka- 
wanna Mills v. Weil, 21 App. Div.-492, 
47 NYS 585 [aff 162 N. Y. 642, 57 NE 
1114]; Duryea v. Bonnell, 18 App. Div. 
151, 45 NYS 435; Todd v. Gamble, 67 
Hun 38, 21 NYS 739; Hayden v. De- 
Mets, 34 N. Y. Super. 344 [aff 53 N. Y. 
426]; Pierson v. Mitsui, 111 Misc. 
388, 181 NYS 273; Kaufman v. Ca- 
nary, 21 Misc. 302, 21 NYS 152. 

N. C.—Wilson. v. Levi Cotton Mills, 
140 N.C. 52, 52 SE 250. 


Or.—Smith v. Wheeler, 7 Or. 49, 33 
AmR 698. 

Pa.—Horewitz v. Franklin Fdy. Co., 
ZO RAs Lc Ou AUN a. Dee ASC Olle nV 
Danville Stove, ete., Co., 182 Pa. 427, 
38 A 510; Grove v. Donaldson, 15 Pa. 
128. 

R. I.—Providence Coal Co. v. Coxe, 
£9 R. 1. 380;, 85. A 210° 

Tenn.—Wildberg Box Co. v. Darby, 
143 Tenn. 78, 223.SW ‘8553 Coleman Vv, 
Hudson, 2 Sneed 463. 


Tex.—Armstrong v. Willoughby, 
(Civ. A.) 251 SW 346;- Southern Car 
Mfg., ete., Co. v. Scullin-Gallagher 
Lom, eeucs, 1COr,) 8671 L Ox. CivaueAy lal, 
85 SW 845. 

Va.—Norfolk Hosiery, 
Co. v. AStna Hosiery Co., 
98 SE 48. 

Wash.—Mill, ete., 
Seattle Frog, etc., Co., 
186 P 1067. 

W. Va.—Allen v. Simmons, 90 Ww. 
Va. 774, 111 SE 838. 


Wyo.—Western Alfalfa Milling Co. 
Vv. Dunn, 31 Wyo. 91,938, 223-P 227 [cit 
Gye: 

Eng.—Honck v. Muller, 7 Q. B. D. 
92. 

Ont.—Tufts v. Poness, 32 Ont. 51. 


[a] Grounds of refusal.—In an ac- 
tion on a contract of sale providing 
for payment “on delivery,’ and au- 
thorizing plaintiff to ‘draw for the 
amount, when defendant refused to 
accept the goods because he was un- 
able to pay therefor, it is immaterial 
that they were sent “‘C. O. D.” White 
v. McMillan, 114 N. C. 349, 19 SH 234. 


{b] In California, under Civ. Code 
§ 1440, providing that.a party to an 
obligation is excused from perform- 
ance where the other party notifies 


etc., Mills 
124 Va. 221, 


Supply Co. v. 
109 Wash. 351, 


[§§ 463-464 


The seller is excused from 


A refusal to 


Nor is the seller 


While the 


him that he will not perform, and § 
1515, providing that a creditor’s re- 
fusal to accept performance, made be- 
fore an offer thereof is equivalent to 
an offer and refusal, a seller is ex- 
cused from delivering or tendering the 
goods, where the buyer notifies him 
that he will not accept delivery. 
Madison v. Weyl-Zuckerman,. 48 Cal. 
A. 308, 192 P 110; Passow v. Harris, 
29) Cala. 559s dG 9 ois 


Refusal of carrier, as agent of buy- 
er, to accept goods for shipment see 
supra § 364. 

76. Slavens v. James, (Tex. Civ. 
A.) 211 SW 842 [rev (Commn. AD FI29 
SW 317]. 

77. Cresswell Ranch, etc., Co. v. 
Martindale, 63 Fed. 84, 11 CCA 33. 


78. Walker-Smith Co. v. Bilao, 
(Tex. Civ. A.) 204 SW 777. 

[a] Tfllustration.—Where the buy- 
er of goods to be delivered through- 
out a fall merely through a mistake 
as to goods tendered being intended 
for him, did not receive them, the 
seller would not be free from liability 
upon whole or any part of its con- 
tract. Walker-Smith Co. v. Bilao, 
(Tex. Civ. A.) 204 SW 777 


79. Potts v. Myers, 30 Del. 562, 109 
A 580. 


80. Clavan v. Hermann, 285 Pa. 
One ae Sul ACT Os 


Sl... Herzog ve Purdy, 119 .Cal., 99, 
SLAP 2ile 


82. Browne v. U. S., 30 Ct. Cl. 124. 

83. Bidegaray v. Ormaca, 48 Cal. 
A. 665, 669, 192 P 176. 

“Regardless of the rule requiring 
modifications of written contracts to 
be evidenced by writing, one party 
may not, on pretense of desire on his 
part to depart from exact perform- 
ance of a nonessential ‘detail, induce 
the other party to believe that deliv- 
ery of geods sold will not be made, 
either at the time or place specified in 
the contract, and then take advantage 
of the other’s reliance upon his rep- 
resentation.” Bidegaray v. Ormaca, 
supra. 

84. Hamilton v. Ganyard, 2 Abb. 
Dec. (N. Y.) 314, 3 Keyes 45, 31 How 
Pr 639 note [aff 34 Barb. 204]; Stim- 
son Mill Co. v. Rogers, Mylroie Lum- 
ber Co., 115 Wash. 589, 197 P 919. ' 


$5. Sturges; ~ etc.,, Mis. Coes 
American Separator Co., 144 App. Div. 
872, 129 NYS 210. 


[a] TFllustration.—Where the sell- 
er, although notified by the purchas- 
er that he will not accept further de- 
liveries under the contract, yet ten- 
ders such deliveries, which are ac- 
cepted and paid for, but does not 
succeed in delivering the full con- 


For later cases, developments and changes in the law see Annotations, same title and section number, - 
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failure of the buyer to be present at the time and 
place of performance to receive the goods will ordi- 
narily excuse a failure on the part of the seller to 
deliver,*® such will not be the effect if-a place of 
storage is provided pending notice to the buyer ac- 
cording to the contract of the seller’s intent to de- 


liver.87 
Installment contracts. 


eries.°? 


Request for postponement of deliveries. The seller 
is excused from delivering at the time specified where 
the buyer requests a postponement of the delivery 
So where the buyer, under a contract for 


date.°? 


Under the general rule,*® 
a wrongful refusal of the buyer under an installment 
contract to accept delivery of an installment, excuses 
the seller from delivering the remainder ;®® although 
there is authority to the contrary.°° 
liveries are to be made to a consignee designated by 
the buyer, the consignee’s rejection of one consign- 
ment on the ground that it did not comply with the 
eontract between such consignee and the buyer will 
not justify the seller’s refusal to complete deliv- 
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seller to discontinue deliveries until further notice, 
the seller is justified in suspending all delivery while 
the request remains in force,®* but he is not so jus- 
tified if the request is due to his own default and 
the buyer is at all times willing to receive goods 
shipped in accordance with the contract.°* 


Acts or conduct of buyer’s agent. A statement by 


But where de- 


deliveries to be made from time to time, requests the 


tract amount, he cannot claim that 
he was prevented by the purchaser’s 
rescission from completing the con- 
tract; the acceptance of part of the 
goods after notice of rescission being 
a revocation thereof. Sturges, etc., 
Mfg. Co. v. American Separator Co., 
144 App. Div. 872, 129 NYS 210. 


86. Madden v. Lemke, 86 Mich. 139, 
48 NW 785; Smith v. Wheeler, 7 Or. 
49, 33 AmR 698; Kern v. Zeigler, 13 
W. Va. 707. 

S7.,. HAlTIOt,, y¥.5Carneal, <2 +A. JK 
Marsh. (Ky.) 308. 

88. See supra text and note 75. 

89. U. S.—Cresswell Ranch, etc., 


eat v. Martindale, 63 Fed. 84, 11 CCA 


Ill.— Faulkner v. Centralia Bottling 
Works, 234 Ill. A. 9; Waldschmidt v. 
Marsh, ete:,.'Co.4 203. Til. “A. 1365. 

Md.—Roberts v. Link, 142 Md. 676, 
121 A 633. 

Mo.—Smith v. Keithe, etc., Coal Co., 
86 Mo. A. 567. 

N. Y.—Todd v. Gamble, 67 Hun 38, 
21 NYS 739; Pitts v..Davey, 40 Misc. 
96, 81 NYS 264. 

R. I.—Providence Coal Co. v. Coxe, 
19) R360) SsbA 210° 

Tex.—Blackman v. Crandell, 
A.) 258 SW 1073. 


20 Simpson y. Crippin, L. R.-8 Q. 


(Civ. 


B 

91. Postell v. Joseph Bros. Lumber 
Co., 240 Tll. A. 384. 

92. Bresky v. Rosenberg, 256 Mass. 
66, 152 NE 347. 

93. Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488; Rob- 
son v. Bohn, 27 Minn. 333, 7 NW 357. 

94 Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488. 

95. Kilgas v. Mother’s Grandma 
Cookie Co., (Wash.) 285 P 1118. 

96. Moulding v. Prussing, 70 Ill. 
151. 

97. Cal.—Ramish v. Kirschbraun, 
107 Cal. 659, 40 P 1045. 

Miss.—Tallahatchie Lumber Co. v. 
Cecil Lumber Co., 124 Miss. 897, 87 


S 449. 

Pa.—Sherts v. Kimmig, 44 Pa. 
Super. 90. 

Tex.—Southern Car Mfg., etc., Co. 
v. Scullin-Gallagher Iron, etc., Co., 


88 Tex. Civ. A. 112, 85 SW 845. 


Wash.—Dement Bros. Co. v. Coon, 
104 Wash. 603, 177 P 354. 


W. Va.—Fayette-Kanawha Coal Co. 
Wee uine, "6tC. 1 COW OnDse Oily Via av cba 
132, 112 SE 222, 23 ALR 565. 


[a] Acts held not to show re- 
fusal.— (1) Where a purchaser of 
goods, to be manufactured for him, 
before delivery, wrote the seller that 
the purchaser would not need the 
goods for some time, but that, if 
some of them were on hand, the 
purchaser would take them, although 
he would prefer not to do so, the 


letter could not be construed as a 
refusal to accept. Southern Car 
Mfg., ete., Co. v. Scullin-Gallagher 


Iron, ete., Co., 38 Tex. Civ. A. 112, 85 
Sw 845. (2) The fact that the con- 
signee, by agreement with the car- 
rier, the latter being protected by 
a bond, was allowed to take freight 
in advance of presentation of the bill 
of lading, did not make it incumbent 
on him to obtain possession of a 
consignment, where the agreement 
with the consignor was that the bill 
should be delivered on payment of 
the purchase-price, and the consignor 
negligently detained the bill. Ramish 
v. Kirschbraun, (107 Cali: 659," 40). P 
1045. (3) The owner of-a coal mine 
who has sold the output thereof un- 
der an executory contract is not 
justified in treating the contract as 
abrogated because the purchaser is 
unable to take some of the coal of- 
fered, at a time when the market 
has suddenly declined sharply, and 
enters into negotiations for a mod- 
ification of the contract, but does 
not repudiate the same or deny his 
obligation thereunder, and is making 
efforts to dispose of the coal offered 
to the best advantage so as to min- 
imize his loss as far as possible. 
Fayette-Kanawha Coal Co. v. Lake, 
etene LOoale Corp, Olem Wis Vad wos, 
tO SHe200, io: Aline b 6b. C4)aVWihere; 
under a contract for the sale of lum- 
ber for export, there has been a de- 
lay of thirty days in the shipment 
of lumber, and the seller was then 
requested by wire to withhold ship- 
ments for a few days on account of 
a temporary embargo in the port of 
shipment, and the seller had certain 
cars already loaded at the time this 
request was received, the receipt of 
this request did not justify an im- 
mediate cancellation of the contract, 
and it was the duty of the seller to 
notify the purchaser of existing con- 
ditions before diverting the _ ship- 
ments and canceling the order. Tal- 
lahatchie Lumber Co. v. Cecil Lum- 
ber Co., 124 Miss. 897, 87 S 449. 


the buyer’s authorized agent that the buyer would 
not receive further deliveries, excuses the seller from 
making them;°®° but the unauthorized act of an em- 
ployé of the buyer in directing the seller to stop 
delivery, 1s no excuse.?® 

Indefinite or equivocal refusal. 
be excused where the acts of the buyer do not clearly 
show a refusal to accept, which is absolute, definite, 
and unequivoeal,®” and a’mere request that the seller 
deliver no more goods is insufficient.°® 

[§ 465] (c) Default as to Payment®® or Security 
Therefor—aa. In General. 
from making delivery where the buyer has refused 
or failed to pay the purchase money when due under 
the terms of the contract,! provided such refusal is 


The seller will not 


The seller is excused 


98. Peierls v. Newburger, 
App. Div. 471, 195 NYS 142. 
99. Cross references: 
Default in payment as ground for 
rescission see supra §§ 240, 241. 
Mode and sufficiency of payment see 
infra §§ 515-520. 
Waiver of default in payment see in- 
fra § 505. 


1. U. S.—Masters v. Barreda, 18 
How. 489, 15 L. ed. 466; Litchfield 
First Nat. Bank v. Pipe; etc., Supply 
Co., 273 Fed. 105 [rev 268 Fed. 138]; 
Savannah River Sales Co. v. McFar- 
land, 242 Fed. 587. [aff 247 Fed. 652, 
159 CCA 554]; Union Pressed Brick 
Co. v. Fultonham Brick, etce., - Tile 
Co., 112 Fed. 920, 50 CCA 615; Scully 
Heel, etc., Co. v. Old Meadow Rolling 
Mill Co., 108 Fed. 732. 


_ Ala.—Carrico v. J. E. Duval Print- 
Ine Co. 209 Alana 65.) 2d Seo eetob= 
bins v. Harrison, 31 Ala. 160. 


Ark.—Luehrmann Hardwood Lum- 
ber “Conv. ~Coats, 144 Are “505222 
SW 18; Tennison v. Hanson, 136 
Ark. 266, 206 SW 438; Roberts Cot- 
ton Oil Co. v. Morse, 97 Ark. 513, 135 
SW 334. 

Cal.—Minaker v. California Can- 
MeriesCo. 233) Cal M239 vile Pol HO: 
Scribner v. Schenkel, 128 Cal. 250, 60 
P 860; Condley v. Consolidated Lum- 
ber .Co., 53 iCal. Ax 8, 1200 “R= 69: 
pe ugison v. Wagner, 52 Cal. A. 1, 198 
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Del.—Love v. Barnesville Mfg. Co., 


19. Del. “152, 50 A536;  Meonard Vv: 
Johnson Forge Co., 19 Del. 104, 50 
A 541; Walton v. Black, 10 Del. 149; 


Barr v. Logan, 5 Del. 52. 
Fla.—Stokes v. Baars, 18 Fla. 656. 


Ida.—Foster v. Warner, 42 Ida. 
720, 240) Pei. 


Ill.— Burt v. Garden City Sand Co., 
237 Ill. 473, 86 NE 1055 [aff 141 Ill. 
A. 603]; Bradley v. King, 44 Ill. 339; 
Evans v. Chicago, etc., R. Co., 26 Ill. 
L8Osaeevubing Bros.) Mise Comm eAcwaur 
Johnson, ete., Furniture Co., 167 Ill. 
A. 622; Ainsworth v. Roush, 109 Ill. 
A. 299. 

Ind.—Kirby v. Studebaker, 15 Ind. 
45; Kokomo: Steel, -’ete3 Cop civ. 
Macomber, etc., Rope Co., 73 Ind. A. 
619, 128 NE 362. 


Kan.—National Supply Co. Vv. 
United, etc., Cement Co., 91 Kan. 509, 
138 P 599; Hawkins v. Windhorst, 
Spe ian, 622, "108, 1B 80ds) Jennings 
v. West, 40 Kan. 372, 19 P 863. 


La.—Garrison v. Sherill Hardwood 
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absolute and unequivocal.” 


fiumber Co., 156 La. 147, 100 S 253; 
Silverman v. Caddo Gas, etc., Co., 127 
La. 928, 54 S 289; Sitman v. Lind- 
sey, 123 La. 58, 48 S 646. 

Me.—Merrill v. Stanwood, 52 Me. 
65. 


Md.—Bollman v. Burt, 61 Md. 415. 

Mich.—Town vy. Jepson, 133 Mich. 
673, 95 NW 742; Chapman v. Dease, 
34 Mich. 375. 

Minn.—Armstrong v. St. Paul, etce., 
Coal, etc., Co., 48 Minn. 113, 49 NW 
233, 50 NW 1029; Palmer v. Breen, 34 
Minn. 39, 24 NW 322. 

Miss.—Ingersoll v. Kendall, 13 Sm. 
& M. 611. 

Nebr.—Walter v. 
544, 52 NW 682. 

N. Y.—Aikin v. Davis, 45 Barb. 44; 
Bailey v. Western ‘Vermont RietCon 18 


Reed, 34 Nebr. 


Barb. 112; Partridge v. Gildermeis- 
ter, 19 N. Y. Super. 57 [aff 3 Abb. 
Dec. 461, 1 Keyes 938]; Soltau v. 


Goodyear Vuleanite Co., 12 Misc. 131, 

33 NYS 7%; Leuders v. ‘Wahlberg Sac- 

charine Works, 150 NYS. 635; Clark- 
‘son v. Carter, 3 Cow. 84. 


N. C.—Everett B. Clark Seed Co. 
v. Jennette Bros. Co., 195 N. C. 173, 
141 SE 542. 


Oh.—Warner v. Porter, 2 Oh. Dec. 
(Reprint) 26, 1 WestLMonth 104. 


Or.—J. Ll. Price Brokerage Co. v. 
Baker Grocery Co., 94 Or. 538, 186 P 
23. 

Pa.—Guaranty Motors Co. v. Hud- 
ford Philadelphia Sales Co., 264 Pa. 
557, 108 A 30; Rugg v. Moore, 110 Pa. 
236, 1 A 320; Sheet Metal, etc., Co. v. 
Weeer, 12 Pa. Super. 196; Burton 
Lumber Co.:v. Miller Lumber Conus 
Pa. Dist. 415. 


Porto Rico. Hermanos v. Colberg, 
4 Porto Rico 184. 


Tenn.—Barker v. Reagan, 4 Heisk. 
590. 


Tex._-Wolfe City Milling Co. v. 
Ward, (Civ. A.) 185 SW 663. 


Vt.—Auer v. Robertson Paper Co., 
94 Vt. 473, 111 A 570. 


' Wash.—Jones-Scott Co. v. EHllens- 
burg Milling Co., 116 Wash. 266, 199 
P 238. 

Wis.—Murphy v. Sagola Lumber 
Co., 125 Wis. 363, 108 NW 1113. 


[a] Rule applied.—Where pota- 
toes have been sold to be delivered 
at a designated point, the purchaser 
must be on hand, either in person or 
by some authorized representative, 
to accept the potatoes and pay the 
price, and he cannot insist that the 
potatoes be billed or shipped to him 
from such point until payment is 
made; the seller having stipulated 
for payment through a bank at that 
point. J. L. Price Brokerage Co. v. 
Baker Grocery Co., 94 Or. 538, 186 P 
23. ' 

[b] Effect of Uniform Sales Act. 
—A buyer of wine, seeking to recov- 
er damages from the seller for the 
latter’s breach, must show that he 
himself is free from default in re- 
spect of condition precedent, such as 
payment on delivery called for by 
contract, despite Personal Prop. L. § 
146 (Uniform Sales Act § 65) requir- 
ing that the seller, to rescind, shall 
give notice of intention. De Vivo v. 
Gallerani, 105 Misc. 606, 174 NYS 
ice : 

2. Midland R. Co. v. Ontario Roll- 
ing Mills, 10 Ont. A. 677. 


[a] Seller was not excused where 
the buyer’s refusal to accept a draft 
drawn on him.for the purchase price 
was based on the mistaken ground 


So too when delivery is 
to be in installments, a failure or refusal to pay, 
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that a part of the goods had not been 
received by him, since such refusal 
would have been justified had the 
ground on which it was based actual- 
ly existed. Midland. R. Co. v. Onta- 
rio Rolling Mills, 10 Ont. A. 677. 

3. U. S.—Freund v. Shapiro, 4 F. 
(2d) 383; W. E. Heyser Lumber Co. 
v. Mayton Lumber Co., 280 Fed. 50% 
Swinehart Tire, ete., Co. v. William 
Whitman Co., 266 Fed. 45; Acker- 
man v. Santa Rosa-Vallejo Tanning 
Co., 257 Fed. 369, 168 CCA 409; Scully 


Steel, etc., Co. v. Old Meadow Roll- 
ine Co., 108 Fed. 732, 47 CCA 
646. 


Ala.—Dominey v. Johnson-Brown 
Co., 219 Ala. 666, 123 S 52; J.C. Lysle 
Milling Co. v. North Alabama Gro- 
Cerny Cox, P2001 SA lan 8222, SiS) Wao, 
Hieronymus v. Bienville Water Sup- 
ply .Co., 131. Ala. 447, 31 S 31. 

Ark.—Kefauver v. Oakley, 157 Ark. 
77, 247 SW 784; The Famous Store v. 
Lund-Mauldin Co., 149 Ark. 658, 233 
SW 767; Harris Lumber Co. v. Wheel- 
Seay ake Cos! 88 CArK 40d alos 
68. 


Cal.—United Canneries Co. v. See- 
lye, 48 Cal. A. 747, 192 P 341. 


Del.—Leonard v. Johnson Forge 
Co., 19 Del. 104, 50 A 541. 


; 65 Ga. 210; 
Standard Coal Co. v. Heclipse Coal 
Go., 24 Ga. A. 717,102 SH 137; Five 
Minute Vulcanizer, etc., Sapply Co. 
v. Fleming, 23 Ga. A. 641, 99 SE 225; 
Armuchee Pants Mfg. Co. v. Juilliard, 
14 Ga. A. 141, 80 SE 525. 


Ill.—McPike v. Luer, 230 Ill. A. 271; 
Chesbrough v. Lanski, 204 Ill. A. 192: 
Chicago Washed Coal Co. v. Whitsett, 
201 Till. A. 484 [aff Me Til. 623, 116 
NE 115]. 

Indi wOullenewriesteat? CONEY. se DU 
ley, 50 Ind. A. 468, 97 NE 946. 


Towa.—Quarton v. American Law 
Book Co., 143 Iowa 517, 121 NW 1009, 
32 LRANS 1. 


Kan.—U. S. Lumber Co. v. Alexan- 
der Lumber Co., 86 Kan. 264, 120 P 
368; Central Lumber Co. v. Arkansas 
Valley. Lumber Co., 86 Kan, 131, 119 
IDeA 


Ky.—Evans v. Barbourville Brick 
(Os, O05 Ky. 561, 266 SW 46. 


La.—Southern Tie Co. v. G. W. 
Signor Tie Co., 164 La. 10638, 115 S 
a0: 
158 La. 621, 104 S 476; Smith v. An- 
ders, 148 La. 474, 87 S 241; Lan- 
déche v. Sarpy, 37 La. Ann. 835. 


Md.—Iverson v. Jenkins, 154 Md. 
695, 140 A 46; Webster v. Moore, 108 
Md. 572, 71 A 466. 


Minn.—Hjorth v. Albert Lea Ma- 
chinery Co., 142 Minn. 387, 172 NW 
488. 


Nebr.—Edwards v. Hastings Dis- 
tributing Co., 107 Nebr. 621, 186 NW 
980; Spiegal v. Alpirn, 107 Nebr. 2338, 
185 NW 415; Posposia Coal Co. vy. 
Nye-Schneider-Fowler Co., 106 Nebr. 
4,182 NW 586. 


N. Y.—Berkshire Cotton Mfg. Co. 
v. Cohen, 236 N. Y. 364, 140 NE 726; 
Raabe v. Squier, 148 N. Y. 81, 42 NE 
516; Nichols v. Scranton Steel Co., 
13% N. Y. 471, 38 NE 561 [aff 18 NYS 
623]; De Vivo v. Gallerani, 105 Misc. 
606, 174 NYS 138; Leibel v. Light, 25 
Mise. 732, 55 NYS 705; Frost Ve- 
neer Seating Co. v. Atlantic Cabinet 
Co., 174 NYS 1b. 


Oh.—Contractors, etc., Supply Co. 
v. Alta Portland Cement Co., 26 Oh. 
Cir. Ct. 49. But see Universal Coal 
Co. v. Old Ben Coal Corp., 32 Oh. A. 
254, 167 NE 904 (holding that the 
buyer’s failure to pay for coal de- 


Sabine Lumber Co, v. Trumbull, | 
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when payment is due, for an installment already de. 
livered excuses a failure to make further deliveries,* 


livered did not justify the seller’s re- 
fusal to make further shipment, 
where the refusal to ship was not 
made on the ground of nonpayment). 

Tenn.—Gordon v. Kentucky Mid- 
land Coal Co., 152 Tenn. 367, 278 SW 
68, 42 ALR 1052., 


Vt.—Auer vy. Robertson Paper Co., 
94 Vt. 4738, 111 A 570. 


Eng.—Ex p. Chalmers, 42 L. J. 
Bankr. 2 [aff L. R. 8 Ch. 289]; With- 
ers v. Reynolds, 2 B. & Ad. 882, 22 
HCL 370, 109 Reprint 1370; Ebbw 
Vale Steel, etc., Co. v. Blaina Iron 
Co., 6 Com. Cas. 33; Bragg v. Cole, 6 
Moore C. P. 114, 17 HCL 463. 


Ont.—William Hamilton Mfg. Co. 
v. Hamilton Steel, ete., Co., 23 Ont. 
L. 270, 2 OntWN 779, 18 OntWR 739 
[dism app 1 OntWN 1075, 16 OntWR 
694]; Doner y. Western Canada Flour 
Mills Co., Ltd., 12 OntWN 301. 


[a] Rule applied. Where a con- 
tract for the sale of quinine specified 
spot cash in New York funds on de- 
livery of shipping documents, and on 
the seller tendering to representative 
of the trustee of the bankrupt buyer 
the shipping documents and demand- 
ing a certified check, the representa- 
tive of the trustee failed to take im- 
mediate steps to procure the check, 
but later tendered an _ uncertified 
check after banking hours, and it did 
not appear that the bankrupt estate 
had: on deposit funds to the amount 
of the purchase price at the time of 
the tender, the seller was warranted 
in repudiating the contract. Stras- 
bourger v. Leerburger, 195 App. Div. 
4380, L8G INVS. T9978 [ail 233 NY oo. 
134 NE 834]. 


[b] Merger of contract.—Where 
part of goods for manufacturing pur- 
poses had been delivered under a sale 
contract, which was merged into a 
new contract providing for payments 
of money due the seller, the buyer, 
having failed to meet payments 
through having shut down its facto- 
ry, cannot recover for, the seller’s 
failure to deliver. Frost Veneer 
Seating Co. v. Atlantic Cabinet Co., 
174 NYS 15. 


[ce] Limitation of rule-—wWhere a 
vendee was receiving goods in install- 
ments and was entitled to damages 
by reason of delayed deliveries of 
past-due installments, and the ven- 
dor rightfully rescinded the con- 
tract by reason of the vendee’s fail- 
ure to pay the purchase price of in- 
stallments delivered, the vendee’s 
breach in failing to pay did not re- 
lieve the vendor from the liability 
which had already accrued for failure 
to make deliveries long past due. 
Goodyear Tire, ete., Co. v. Vulcanized 


egos Co.22:8 INeS You 18), aaiG NE: 
710. 
[ad] Effect of Uniform Sales Act. 


—(1) Where, at the agreed time for 
delivery of the fifth installment un- 
der a contract of sale providing for 
weekly deliveries, the buyer was in 
default ten days in paying for the 
second installment, and had paid no 
attention to statements sent it, and 
was in default three days with re- 
spect to the third installment, the 
Seller had a right to withhold deliv- 
ery of the fifth installment, under 
Personal Prop. L. § 134 subd 2 (Uni- 
form Sales Act § 53 subd 2), provid- 


ing that the unpaid seller has a right: 


of withholding delivery where the 
property has not passed, and was not 
required to give notice to the buyer 
of its reasons for withholding deliv- 
ery. Heller v. Continental Mills, 196 
App. Div. 7, 187 NYS 511 [aff 233 N. Y. 
641, 185 NE 951]. (2) Where a Sell- 
er is in possession of goods sold when 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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if the buyer’s default is material;* and by Uniform 
Sales Act,® the materiality of the buyer’s default in 
payment of an installment is made the test of the 
seller’s right to refuse further performance, and is 
dependent on the terms of the contract and the eir- 
But it has been held in 
some cases that the seller is not excused from further 
performance of the contract, unless the refusal to 
pay for an installment was made in such terms or 
under such circumstances as to show an intent on 


cumstanees of the ease.° 


notes given in part payment mature 
or credit expires, he cannot be com- 
pelled to deliver until the goods are 
paid for or the amount due is ten- 
dered, or be sued for breach of con- 
tract for refusal to deliver. Newman 
v. United Distillers Co., 175 NYS 176. 


4. Consolidation Coal Co. v. Twin 
ee Gas, etc., Co., 82 N. H. 91, 129 


[a] Question for jury.—Under the 
common law, the right of either the 
seller or the buyer temporarily to 
withhold performance, or to refuse it 
absolutely, depends on the import- 
ance of the other party’s default or 
breach, a question of degree, ordina- 
rily for the trier of fact. Consolida- 
tion Coal Co. v. Twin State Gas, ete., 
Go., 82 N. H. 91, 129 A 876. 


5. § 45. 
6. See cases infra this note. 


[a] Buyer’s default held materi- 
al. (1) Under Code art 83 § 66 (Uni- 
form Sale Act § 45), the breach of a 
contract providing for the purchase 
of plaintiffs’ entire-crop of tomatoes 
in refusing to take delivery thereof, 
if the quality was in compliance with 
the terms of the contract, was so ma- 
terial as to justify plaintiffs in refus- 
ing to proceed further in the execu- 
tion of the contract, and in suing for 
damages for the _ breach 
Roberts v. Link, 142 Md. 676, 121 A 
633. (2) Where a contract for the 
sale of a large quantity of merchan- 
dise provided for delivery in install- 
ments, and definitely fixed \the time 
for the payment of each installment, 
the unexcused failure of the buyers 
to pay for one installment, amount- 
ing to one thousand two hundred and 
ninety-eight dollars, 
thirty days after it became due, was 
such a breach of the buyers’ obliga- 
tion under Personal Prop. L. § 126 
(Uniform Sales Act § 45), as justified 
the seller in refusing further deliv- 
ery under the contract. Ferguson v. 
Chuck, 236 N. Y. 149, 140 NE 225. 
(3) Under Sales Act § 45 (Act May 
19, 1915 [P. L. pp 5438, 555; St. (1920, 
§ 19693]), where the buyer, after the 
seller’s delay in making deliveries, 
did not rescind, but treated the con- 
tract as still in effect but at the same 
time denied its obligation thereunder 
to make payments provided for, and 
imposed new conditions as to the 
manner of payment, the seller’s re- 
fusal to make further shipments was 
warranted. American Tube, etc., Co. 
v. Erie Iron, etc., Co., 281 Pa. 10, 125 
A 304. (4) Circumstances attending 
the buyer’s refusal to pay one or 
more installments need only be slight 
to be of sufficient materiality to war- 
rant the seller in refusing to proceed. 
American Tube, etc., Co. v. Erie Iron, 
etce., Co., 281 Pa. 10, 125 A 304. (5) 
Under St. (1919) § 1684t45, where the 
buyer of gum veneer not only refused 
payment for an installment, but pro- 
posed to hold moneys then in his 
hands belonging to the sellers as Se- 
curity for the further performance 
of their contract, which constituted 
a clear departure from the contract, 
and amounted to an announcement 
that the buyer had declined to carry 
it out, the sellers were justified in 
their refusal further to perform, and 


thereof., 


for more than 
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lutely.? 


they could cancel the _ contract. 
Chess, ete., Co. v. La Crosse Box Co., 
173 Wis. 382, 181 NW 313. (6) While 
mere neglect of the buyer to pay an 
installment might not be sufficient to 
justify the seller in refusing further 
to perform, a plain refusal to make 
any further payments until all coal, 
much of which was not due to be de- 
livered, had been delivered, would 
justify seller’s refusal, under Sales 
Act (St. [1917] § 1684t45 subd 2). 
Ambler v. Sinaiko, 168 Wis. 286, 170 
NW 270.- (7) Where plaintiff seller, 
in his reply, construed defendant 
buyers’ letter as a refusal to pay any 
further ‘monthly installments until 
all coal, much of which was not due 
to be delivered, had been delivered, 
defendants’ failure to notify plaintiff 
that he had construed letter wrong- 
ly amounted to a repudiation of all 
provisions requiring payments in in- 
stallments. Ambler v. Sinaiko, su- 
pra. (8) Other cases in which the 
buyer’s default in payment was held 
sufficient to excuse further perform- 
ance by the seller. Williams v. Per- 
rotta, 95 Conn. 529, 111 A 843; Home 
Pattern Co. v. W. W. Mertz Co., 88 
Conn. 22, 90 A 33. 


[b] Notice to buyer.—Where a 
buyer of goods to be delivered in in- 
stallments failed to make payments 
in accordance with the contract, no- 
tice to the buyer and a reasonable 
time within which to pay for the 
goods was not necessary to justify 
the seller in refusing to proceed fur- 
ther, under Personal Prop. L. § 126 
subd 2, such notice being required, 
under §§ 142 and 146, only in cases 
of rescission. Stuffer v. Carbondale 
Mills, 119 Misc. 374, 196 NYS 266. 


[ec] Construction of contract.—(1) 
A sale contract for the delivery of coal 
in monthly installments, giving the 
seller the right to require payments 
in advance of deliveries, “if credit of 
the buyer shall .at any time, in the 
judgment of the seller, become im- 
paired,” did not give the seller the 
right to require all payments past 
due to be made before it should make 
further deliveries, but merely gave 
it the right to refuse further deliv- 


eries unless advance payments were’ 


made, when it should fairly deter- 
mine that the buyer’s credit had be- 
come impaired. Spring Coal Co. v. 
Quemahoning Coal Co., 97 Conn. 116, 
115 A 635. (2) Under a sale contract 
for the delivery of coal in monthly 
installments, each installment to be 
paid for on the twentieth of the suc- 
ceeding month, the seller had no 
right, ‘under the Sales Act, to wait 
until the deliveries of 
months were paid for before making 
further delivery. Spring Coal Co. v. 
Quemahoning Coal Co., supra. 


Question of fact see infra § 469. 


7... Si Monareh) Cycle, (Co. 1 Vv. 
Royer Wheel Co., 105 Fed. 324, 44 
CGA523. 

Mass.—Winchester v. Newton, 2 
Allen 492. 


Mich.—West v. Bechtel, 125 Mich. 
144, 84 NW 69, 51 LRA 791. 


Minn.—Beatty v. Howe Lumber Co., 
77 Minn. 272, 79 NW 1013. 


N. J.—Otis v. Adams, 56 N. J. L. 


preceding " 
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the buyer’s part to repudiate the contract abso- 
So the seller is not excused for withholding 
delivery because the buyer had not paid for deliver- 
ies previously made under separate contracts.* Fail- 
ure or delay in payment of the price, when justified 
by the circumstances,’ as where the seller demands 
a greater sum than he is entitled to receive,?® or has 
first defaulted,*? or, before time for payment, has 
finally repudiated the contract,!? or has waived the 
buyer’s default or delay in payment,1* does not excuse 


38, 27 A 1092; Blackburn v. Reilly, 
AT NEG S Ts) 290) 1 2AM 27. 54 Am R Abo 
Trotter v. Heckscher, 40 N. J. Eq. 
612, 4 A 83. 

Utah.—Tucker v. Billing, 3 Utah 
827551 oP 4; : 

Eng.—Mersey Steel, 
Naylor, 9 App. Cas. 434; Payzu, Ltd. 
v. Saunders, [1919] 2 K. B. 581; 
Mreeth -v.))- Burt, bi Roy) Cask eos 
Pe ie ahs v. Atkinson, 31) -T-eE. oe 


8. Hambleton v. U. Aja Granite 
Cos JoUVty 295) Ts Aa Og 


9. Ark.—Jordan v. Adams, 
Ark. 104, 232 SW 14. 


Conn.—Spring Coal Co. v. Quema- 
poine Coal. Co.,, 9% Conn, 116, 115. A 


CEC, wiCOnive 
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Mass.—Trevas v. Napel Mills Co., 
241 Mass. 452, 135 NE 477. 


Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488. 


Vt.—Emack v. Hughes, 74 Vt. 382, 
52 A 1061. 


[a] Failure to make advances.— 
Where the buyer is to.make advances 
his refusal so to do does not excuse 
delivery, if the deliveries already 
made do not equal the advances... 
Huck v. Hughes, 74 Vt.1 382, 527A: 

GL. 


10. Gray v. Walton, 107 N. Y. 254, 
14 NE 191, 27 NYWklyDig 319, 52 N. 
Y. Super. 534. 


11. American Refining Co. v. Bart- 
man, 261 Fed. 661; Burgie v. Hicks, 
203 Fed. 340; Hjorth v. Albert Lea 
Mach. Co., 142 Minn. 387, 172 NW 488; 
Goodyear Tire, etce., Co. v. Hershen- 
stein, 221 App. Div. 592, 224 NYS 501; 
Mayhew, etc., Lumber Co. v. Valley 
Wells Truck Growers’ Assoc., (Tex. 
Civ. A.) 216 SW. 225. 


[a] Rule applied.—(1) The rule 
that a buyer’s failure to make a pay- 
ment when due relieves the seller 
from making further delivery does 
not apply, where seller is in default 
in making delivery when payment be- 
comes due, and the price of the goods 
had advanced, and the buyer with- 
held only enough to protect him from 
loss. North Coast Lumber Co. v. 
Great Northern Lumber Co., 144 
Minn. 304, 175 NW 547. (2) Where 
the seller has first defaulted and con- 
tinues in default, and has caused sub- 
stantial damage to buyer, who with- 
holds payment of an installment on 
that account, and offers to pay for 
subsequent shipments on _ delivery, 
and is solvent, seller is not justified 
in suspending further deliveries. 
Hjorth v. Albert Lea Mach. Co., 142 
Minn. 387, 172 NW 488. 


[b] Where installment of goods is 
misbranded, the buyer’s refusal to 
pay will not excuse the seller from 
shipping the balance. Goodyear Tire, 
ete., Co. v. Hershenstein, 221 App. 
Dive 592," 224 NYS )50L- 


12. Wellington Piano Case Co. v. 
Garfield, etc., Coal Co., 236 Mass. 544, 
129 NE 285. 


13. Kalamazoo Ice, etc., Co. v. 
Gerber, 4 F. (2d) 235; Richards v.’ 
Jarvis, 41 Ida. 237, 238 P 887. 
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default in delivery. So, where the buyer had been 
purchasing goods from the seller for a number of 
years, making payments from time to time on his gen- 
eral account, which had never been settled or stated, 
failure to pay within the time required by the terms 
of the contract did not justify the seller in refusing 
to make further shipments, without previous notice 
to the buver.!* Nor is the seller excused because of 
the buyer’s failure or refusal to make payments on 
other contracts,!° or to pay at a place other than that 
fixed for delivery,’ or at a time when payment is not 
due;!" and if the contract is entire, a failure to pay 
when a part delivery has been made does not excuse 
the seller from completing the delivery,'® although, 
where the contract provides that payment shall be 
made as fast as the goods are loaded on ears, the 
fact that the contract is entire does not avoid the 
effect of a refusal to pay.® 


Prospective inability of buyer to perform. While 
fear of the buyer’s failure to pay may justify re- 
fusal to deliver until payment is made or secured,”° 
it will not excuse delay in delivery.* So the fact 
that the seller experienced some trouble and delay 
in collecting for the first shipment does not relieve 
him from making further shipments.?? But where 
a sale is made on the implied understanding that the 
buyer will keep his credit good with the seller by 
paying past accounts, the buyer’s failure to fulfill 
such implied condition will excuse the seller’s failure 
to deliver the goods.?° 


SALES 


Payment by check. If it is agreed that the seller 
shall retain the goods until he finds out that a check 
given in payment is good, and he deposits the check 
in his bank for collection, the bank collecting the 
amount and crediting him with the proceeds, he can- 
not excuse delay in delivery on the ground that he 
did not know that the check had been paid.?* 


Readiness to pay. The seller is not excused if the 
buyer is ready and willing to pay at the time he 
makes demand for delivery.2® If the buyer is in 
fact able, ready, and willing to perform, or offers, 
by methods within the seller’s power to adopt, to 
insure him the purchase price, the seller cannot re- 
fuse to perform unless the contract gives him the 
arbitrary right to judge of the buyer’s financial abil- 
ity to comply with the contract.?® 


Readiness to deliver. The buyer’s refusal to pay 
does not relieve the seller from showing that he was 
ready and willing to perform.?? 

[§ 466] bb. Failure To Furnish, or Insufficiency 
of, Security or Credit. Failure to deliver is excused 
if the buyer fails or is unable to furnish the security 
or establish the eredit for the price as stipulated 
for,?® or if the security furnished becomes worth- 
less,?® or the credit insufficient.2° So where the 
seller loses the benefit of a guaranty of payment 
made by a third person, he is excused from deliv- 
ery,°? and is not required to change a credit contract 
by offering to deliver for cash.*? On the other hand, 
it has been held that a seller, who has agreed to 


“T§§ 465-466 


14. Wood v. W. E. Sexton Co., 275 
Fed. 660. 


TS) Central, lumber, ~etc., 3Co. nV. 
Reyburn, (Mo. A.) 195 SW 576. 


16. Kester v. Reynolds, 6 Hun (N. 
SUE WAS vVancOratt, 39 1Or, 30/5; 


17. Goodyear. Tire, 
Vuleanized Products Co., 
118, 126 NE 710; Charlop v. Alt, “1892 
NYS 630; Fulton v. Grace, 143 Va. 
12, 129 SE 374. And see Howel v. 
Kinney, 26 Ga. A. 168, 105 SE 716 
(holding that, where a contract for 
tthe sale of cotton to be delivered at 
a future date, although in the form 
of a letter, was signed by both par- 
ties and mutually binding, no tender 
of the price prior,to the date fixed 
for delivery was necessary); and 
cases infra note 18. 

18. Union Trust Co. v. Webber- 
Seely Hardware Co., 73 Ark. 584, 84 
SWio7842 7 brwin “vi Harrish 187) Ga: 
333, 13 SE 513; Bersch v. Sander, 37 
Mo. 104; -Mount v. Lyon, 49 N. Y. 
552. 

[a] Right to inspect.—On a sale 
of five carloads of oats by sample, 
the buyer is entitled to inspect the 
oats before paying a draft drawn 
for the price; and where the ship- 
ment embraces two carloads only, 
and the buyer refuses to pay the 
draft covering the price of these, up- 
on the ground that the cars have 
not arrived, and he has had no op- 
portunity to inspect, and thereupon 
ithe banker causes the draft to be 
protested for nonpayment, this does 
not justify the seller in not send- 
ing forward the other three cars. 
Erwin v. Harris, 87 Ga. 333, 13 SH 
Dis. 

19. Easton v. Jones, 193 Pa. 147, 
44 A 264. 


20. Shelby Mills v. Nami, 1 La. 
TAR AwLG: 
21. Shelby Mills v. Nami, supra. 


22. North Ontario Packing Co. v. 


Napier-McCall Co., 199 Ala. 595, 75 


S 143 
23. Lanpher c Schuldheisz, 44 N. 
IDEA6:0:9) OE SING VV ol 


24. Kugel v. aaveclae 74 Conn. 546, 
SAAS SoS. 
25. Berry v. Nall, 54 Ala. 446; 


Hughes vy. Knott; 138 N.C. 105, 50 
SE 586. 


26. Reiser v. Lawrence, 96 W. 
Va. 82, 123 SE 451. 
27. Richards v. Jarvis, 41 Ida. 


237, 238 P 887; Hawley v. Mason, 9 
Dana” (Ky:)* (325-33 Amp 522; Har- 
rison v. Argyle Co., 128 App. Div. 81, 
12) INGYOS' 477 lath 9S IN. Wy 628,92 
NE 1086]. 


[a] Inability to deliver.—In an 
action for breach of contract to de- 
liver goods, the defense being a re- 
scission of the contract for an al- 
leged failure by plaintiff to make the 
payments agreed on, it was held that 
the fact that defendant offered to de- 
liver the goods if plaintiff would pay 
cash for them did not limit recovery 
to nominal damages, where the offer 
was not made in good faith and de- 
fendant was in fact unable to fur- 
nish the goods as agreed. Harrison 
v. Argyle Co., 128 App. Div. 81, 112 
ee 477 [aff 198 N. Y. 628, 92 NE 
1086]. 


28.- U. S.—Krauter  v. 
274 Fed. 791. 


Ga.—Newton v. Chemcraft Co., 26 
Ga. A. 363, 106 SE 194. 


Ill.—Stoolfire v. Royse, 71 Ill. 223. 


Ind.—O’Brien v. Higley, 162 Ind. 
316, 70 NE 242. 


N. Y.—Cornwall v. Haight; 8 Barb. 
327 [rev on other grounds ‘21 N! Y., 
462]. 

{a] Failure to furnish bank guar- 
anty or credit.—(1) Where a contract 
of sale requires the purchaser to fur- 
nish a bank guaranty to the seller 
as a condition precedent to the ship- 
ment of the goods, the purchaser’s 


Simonin, 


failure to comply with such condi- 
tion unless compliance be prevented 
by the seller is a breach of the con- 
tract releasing the seller from his 
obligations. Newton v. Chemcraft 
Co. 26 ‘Ga A368, LOG Sinn Oa 
Where the buyer failed to furnish a 
bank credit, as agreed, it was not 
necessary for the seller, in order to 
show readiness to deliver, to estab- 
lish that he had the goods in stock; 
the buyer’s breach of contract ex- 
cusing further performance by the 
seller, of whom was required only 
such readiness as was necessary to 
enable him to make delivery at the 
time fixed for delivery, the goods be- 
ing obtainable in the market at the 
time fixed for delivery. Krauter v. 
Simonin, 274 Fed. 791. 


29. Benedict v. Field, 16 N. Y. 595 
[aff 11 N. Y. Super. 154]; Bruce v. 
Burr, 5. Daly GN .c¥.)s:b10) [eaten G4 aNe 
Y. 237]; Waldron vy. Stevens, 12 
Wend. iGN. Y¥.) 100. 


30. Morrill v. McInnes, 
441, 


[a] Tllustration.—Under a_ series 
of contracts for sale of iron by de- 
fendant to plaintiff, to be delivered 
on board ship for foreign shipment, 
which required plaintiff to establish 
an irrevocable credit against which 
defendant could draw for the price 
on presenting ocean bills of lading 
and invoices, where the master of a 
ship refused to issue bills of lading 
without prepayment of the freight, 
which defendant was compelled to 
pay and in consequence the credit was 
insufficient, defendant was justified 
in refusing to make further deliver- 
ies unless plaintiff made the credit 
sufficient to cover both price and 
freight, or othérwise provided for 
payment of the freight. Morrill v. 
McInnes, 266 Fed. 441. 


‘31. Hanna v. 
222 N. Y. 290, 118 NE 629. 


32. Hanna v. Florence Iron Co., 
supra. 


266 Fed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Florence Iron Co.,_ 


b 
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accept the note of a third person in exchange for 
the goods, is not excused from delivery on tender 
of the note, by the fact that, before the contract was 
made, the maker of the note, without the knowledge 
of the parties, had become insolvent.** 
the contract provides that if it is impossible to de- 
liver within the life of a letter of credit already fur- 


nished, the buyer will arrange for 


eredit, his failure to do so will not justify the seller 
in abandoning the contract, where he did not give 
the buyer notice that an extension of credit would 
An immaterial delay in establishing 
the credit stipulated for in an installment contract 
failure to deliver.*® 


[§ 467] (5) Insolvency of Buyer.?® 
solveney of the buyer does not entitle the seller to 
refuse to perform if the buyer is able and willing to 
pay the price,** but if the seller tenders delivery, and 
the buyer refuses to pay because of insolvency, the 
So where the sale is on eredit, 
the seller is excused from delivery if the buyer has 


be required.**# 


will not excuse the seller’s 


seller is excused.?8 


33. 
43. 


[a] The law implies no warranty 
of the solvency of the maker of the 
note at the time the contract was 
oe eet v. Waterman, 5° R. 


34 Shirai v. Blum, 239 N. Y. 172, 
146 NE 194. 


[a] Insufficient notice.— Where 
contract provided that if it was im- 
possible to make delivery within life 
of letter of credit already furnished, 
buyer would arrange for extension, 
notice by bank that letter of credit 
had expired and should be returned 
for cancellation did not authorize 
seller to treat contract as abandoned 
without notice to buyer to extend 
credit where it was not given by bank 
as agent of buyer, but was a notice 
which bank might send out as a mere 
matter of routine for its own pro- 


Bicknall v. Waterman, 5 R. I. 


ctection., “Shirai sv, Blum, “239° Ni Y. 
172, 146 NE 194, 38 ALR 6038. 
35. Vulcan Trading Corp. v. Ko- 


komo Steel, ete. Co., 268 Fed. 913. 


{a] Rule applied.—(1) Under a 
contract for the sale of wire rods, 
which required the seller to deliver 
a third of the quantity sold in each 
of three stated months, and required 
the buyer to establish an irrevocable 
banker’s credit for the seller on the 
15th of the month for the quantity 
to be delivered the following month, 
a delay of eight days in establishing 
the credit for the last month’s deliv- 
eries, if it was immaterial, did not 
excuse the seller from making de- 
livery for that month, where the 
seller was then in default in its de- 
liveries for the two preceding 
months, even if the establishment of 
the credit on the date stated would 
have been a condition precedent to 
obligation to deliver, if the contract 
for that month’s deliveries had been 
a separate contract. Vulcan Trading 
Corp. v. Kokomo Steel, etc., Co., 268 
Fed. 913. (2) Such delay, if it still 
left eight days between the estab- 
lishment of the credit and the time 
for delivery, and when the seller had 
not completed delivery of the quan- 
tity required for the first two months, 
so that it had unexhausted credit for 
those deliveries, was immaterial, and 
did not excuse the seller from making 
delivery of the quantity required for 


the third month. Vulcan Trading 
Corp. v. Kokomo Steei, ete., Co., su- 
pra. } 

36. As ground for rescission see 


supra § 236. 
37. Tennison v. Hanson, 


[55 C, J.—81] 


136 Ark, 


SALES 


So where 


an extension of 


So, where 
The mere in- 


266, 206 SW 438; Roberts Cotton Oil 
Co. v. Morse, 97 Ark. 513, 1385 SW 334; 
Brassel v. Troxel, 68 Ill. A. 131; Van- 
degrift v. Cowles Engineering Co., 
161 N. Y. 435, 55 NE. 941, 48 LRA 685. 
See Wolins v. Conrad, 172 NYS 216 
(in an action for breach of contract 
of sale, defense of purchaser’s bank- 
ruptey as an anticipatory breach was 
not available; it not appearing that 
defendants had exercised their op- 
tion to declare the contract terminat- 
ed, or that the receiver in bankrupt- 
ey had not assigned the contract to 
plaintiff as alleged in-the complaint). 

38. See cases supra note 37. 

89. Cook v.. West, 3 Rob. (la.) 
331 (under code); In re Faulkners, 
40 Ont. L. 75, 82 [quot Cyc]. 

40. lIowa.—Rappleye Vv. Racine 
Seeder Co., 79 Iowa 220, 44 NW 363, 
7 LRA 139. 

Minn.—Crummey v. Raudenbush, 
55 Minn. 426, 56 NW 1113. 
ee a tte aap v. Talbot, 11 Miss. 

N. Y.—Anderson v. Read, 106 N. 
Y. 333, 13 NE 292; Benedict v. Field, 
16 N. Y. 595. 

Oh.—Diem v. Koblitz, 49 Oh. St. 41, 
29 NE 1124, 34 AmSR 581. 


Porto Rico.—Hermanos y. Colberg, 
4 Porto Rico 184, 


Tex.—Ullman vy. Babcock, 63 Tex. 
68. But see Diamond State Iron 
Co. “Vv, “San! ‘Antonio; ete Ra Con di 
Tex. Civ. A. 587, 33 SW 987 (holding 
that the rule did not apply to a rail- 
road corporation whose property is 
placed in the hands of a receiver). 


Ont.—In re Faulkners, 40 Ont. L. 
75, 82 [quot Cyc]. 
[a] “Insolvent,” as used in this 


connection, means merely a general 
inability to pay one’s debts. Crum- 
mey v. amdenPash, 55 Minn. 426, 56 
NW 111 

41. Bites v. Koblitz, 49 Oh. St. 41, 
29 NE 1124, 34 AmSR 531. 


42. Hunter v. Talbot, 11 Miss. 754. 


43. Pardee v. Kanady, 100 N. Y. 
121, 2 NE 885; In re Faulkners, 40 
Ont. L. 75, 82 [quot Cyc]. See Tres- 
cott v. Gross, 29 Ill. A. 543 (where 
the defense that, before shipment, 
the seller was informed that the 
buyer was insolvent, was held a mere 
subterfuge, and the buyer testified 
that he was ready, willing, and able 
to pay). 

44. North Ontario Packing Co. v. 
Navier-McCall Co., 199 Ala. 595, 75 
S 143; Raisin Fertilizer Co. v. J. J. 
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absconded,®® or has become insolvent ;#° and the fact 
that the buyer has given his note for the price pay- 
able at the expiration of the credit,*! or has deposited 
notes to receive payment upon which nothing has 
been realized,*? does not alter the rule. 
the buyer is ready to substitute cash for the credit, 
his insolvency does not excuse the selle 


[§ 468] f. Evidence. 
to show an excuse for default or delay in delivery,** 
such as impossibility of performance due to an act 
of God,#® or to some action taken by or under au- 
thority of law,*® or to a cause specified in the con- 
tract as relieving the seller from performance.** 
the seller, in an action by the buyer for 
breach of a written contract to sell, admits the ex- 
ecution of the contract and sets up the defense that 
the buyer refused to accept delivery, the burden is 
on him to establish such defense.*® 
‘rules*® apply in determining the admissibility of evi- 
dence relative to the sufficiency of the seller’s 
for nonperformanee.®° 


If, however, 


y.43 


The burden, is on the seller 


The general 


excuse 

If the seller claims unrea- 
Barrow, Jr; Co.,) 97 Ala. 1694) i270 S 
388; Howard, ete., Co. v. Cummins, 


179 Wis. 354, 191 NW 501. 


45. Matousek vy. Galligan, 104 
Nebr. 731, 178 NW 510, 12 ALR 1270. 


46. Mawhinney v. Millbrook Wool- 
en Mills, 234 N. Y. 244, 137 NE 318. 


47. Detroit Edison Co. v. Main 
Island Creek Coal Co., 295 Fed. 781; 
Jenkins v. Spedden, 136 Md. 637, 111 
A 136; Scullin Steel Co. v. Missis- 
sippi Valley Iron Co., 308 Mo. 453, 
273 SW 95; Diamond Alkali Co. v. 
prendereon Coal Co., 287 Pa, 232, 134 

386. 


48. Central 
Gateway Milling 
Sw i131. 


49. See Evidence §§ 89-1729. 


50. U. S.—Hecht v. Alfaro, 10 F. 
(2d) 464 [aff 4 F. (2d) 255]; M. A. 
Phelps Lumber Co. v. McDonough 
Mfg. Co., 202 Fed. 449, 120 CCA 555. 
eon eres v. Fulton, 225 Ill? A. 


Iowa.—Woods v. Miller, 
168, 7 NW 484, 39 AmR 170. 


Md.—Jenkins v. Spedden, 
Cong dll Ate dees 


N. J.—Potter Printing Press Co. v. 
Newark Daily Advertiser Pub. Co., 82 
ING) Dien 12516, GS SieAs 916.95 


N. Y.—Nightingale v. Hiseman, 121 
Ne YG, 288, 024 (NB-475.> > (Port. Aa 
Quilles Lumber Co. v. Meigs Pulp 
ocd Co., 204 App. Div. 541, 198 NYS 


Pa.—Parish Mfg. Corp. v. Martin- 
Parry, Corp-,'28o "areloiy 131 gaa Os 


Tex.—Street v. Smith Bros. Grain 
Co., (Civ. AL) 274 SW 643: 


[a] Evidence held admissible.— 
(1) On issue of excuse for default or 
delay generally. M. A. Phelps Lum- 
ber Co. v. McDonough Mfg. Co., 202 
Fed, 449, 120 CCA 555; Howe v. Ful- 
ton, 225 Ill. A. 589; Jenkins v. Sped- 
den, 136 Md. 687, bile IN 136; Street 
vy. Smith Bros. .Grain Gos (Tex. Civ. 
A.) 274 SW 643. (2) To show what 
additional period was required to 
complete work made necessary by 
change in plans. Parish Mfg. Corp. 
Vv. Martin-Parry Conp:) 4285, ean) eas 
T3L AS ViLOY (8) No’ Show?thaeiweller 
had other means of performance 
available, notwithstanding an un- 
precedented drought rendering op- 
eration of seller’s plant impossible. 
Port Aux Quilles Lumber Co. v. 
Meigs Pulp Wood Co., 204 App. Div. 
541, 198 NYS 563. (4) In an action 
for failure to ship coffee from a for- 
eign port until two months after the 


Mills 
(Mo. 


COMEYE 
A.) 213 


Flour 
Cox 


55 Iowa 


136 Md. 
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sonable delay on the part of the buyer in furnishing 
ears for shipment of the goods, evidence as to the 
usual time required to deliver cars at the loading 
point, after they have been ordered, is admissible.*? 
And where the buyer defends an action for the price 
because of delay in delivery, evidence is admissible 
to show that the delay was due to his own fault.>? 
Evidence of contracts with third persons is inadmis- 
sible to show an excuse for failure to deliver.** 
rules governing the weight and sufficiency of evidence 


generally®* govern in determining 


the seller’s default or delay was justified.®® 


[§ 469] g. Questions for Jury. 


agreed date, the seller could prove 
that he gave the shipping agency at 
the shipping port instructions. to 
ship the coffee on a ship selected by 
the buyer on its first trip. Hecht 
v. Alfaro, 10 F. (2d) 464 [aff 4 F. (2d) 
255]. (5) Testimony that the ship- 
ping agency had a monopoly at the 
shipping port, was admissible, where 
such fact was known to both par- 
ties. Hecht v: Alfaro, supra. (6) 
Evidence that shipping agency had 
exclusive charge of carrying out in- 
struction of shippers according to 
facilities of port, was admissible. 
Hecht v. Alfaro, supra. (7) Admis- 
sion of evidence that yellow fever 
epidemic delayed shipments was _ not 
reversible error. Hecht vy. Alfaro, 
supra. 


[b] Evidence held inadmissible.— 
(1) On issue of excuse for default 
or delay generally. Woods v. Miller, 
55 Iowa 168, 7 NW 484, 39 AmR 170; 
Nightingale v. Eiseman, 121 N. Y. 
288, 24 NE 475. (2) In an action for 
the price of a printing press where. 
plaintiff sought to excuse delay in 
installing the press on the ground 


of interference with the work by 
defendant, a question whether, be- 
fore the contract was signed, any 


representative of plaintiff visited the 
premises was properly’ excluded. 
Potter Printing Press Co. v. Newark 
Daily Advertiser’ Pub. Co., 82 N. J. 
i. 671, 83 A‘ 969: 


51. Baltimore, etc., R. Co. v. Car- 
ter, 133) Md. 551, 105 A 760. 


52. McKinnon Mfg. Co. v. Alpena 
Fish Co., 102 Mich. 221, 60 NW 472. 


53. Sunseri v. Garcia, etc., Co., 298 
Pa, 249, 148 A 81. 


54. See Evidence §§ 1720-1806. 

55. See cases infra this note. 

[a] Evidence held to show that: 
(1) Seller exercised all reasonable 


diligence in efforts to Secure the arti- 
cles necessary to enable it to-comply 


with obligation. Davison Chemical 
Co. y. Baugh Chemical Co., 133 Md. 
203, 104 A 404, 3 ALR 1. (2) Delay 


was due to buyers’ request for sub- 
stituted form of payment on con- 
tracts. Brown v. J. C. Shaffer Grain 
Co, La wE. (2d) 514: (3) Perform- 
ance was prevented by an act of God, 
such as storms and unusual rains. 
Matousek v. Galligan, 104 Nebr. 731, 
178 NW 510, 12 ALR 1270. (4) Buy- 
er had prevented performance at 
time stipulated. McKey v. Francis 
Cropper Co., 205 Ill. A. 381. (5) Buy- 
er had repudiated contract. Wise- 
man v. Rice, 248 Mass. 272, 142 NE 
748. (6) Buyers were not diligent in 
exercise of their legal rights or act- 
ed in an unwarranted manner in 
causing delay of delivery or in can- 
celing contract. Gibbs v. Hersman, 
73. Cal. A. 732; 289° P' 350. .(7) Sell- 
er’s failure to deliver all of the goods 
prior to the date specified in the con- 
tract for complete delivery was 
eaused by an influenza quarantine 
and consequent delay in production. 
Citrus Soap Co. v. Peet Bros. Mfg. 
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whether or not 


Where the evi- 


Con. 50! Galley 24.6 yeno 4a aw LO sumo) 
Buyer refused to take the corn when 
defendant desired to deliver it before 
the date of delivery fixed by the con- 
tract. Talbott v. Byler, (Mo. A.) 217 
SW 852. (9) Default was not justi- 
fied. Greenhut Cloak Co. v. Oreck, 
130° Minn. 9304, 153: NW. 613: (10) 
Buyer had failed to procure cars for 
shipment. Webb v. Casassa, 82 Cal. 
A. 307, 255 P 541. (11) Seller failed 
to exercise diligence in endeavoring 
in good faith to obtain such a re- 
lease by the government from a lum- 
ber embargo during war time as to 
permit it to fill plaintiff's order. 
Washington Mfg. Co. v. Midland 
Lumber Co., 113 Wash. 593, 194 P 
late (12) Sellers under contract 
which relieved them from liability if 
they were unable to deliver for rea- 
sons beyond their control were able 
to make deliveries in excess of those 
actually made, entitling buyer to re- 


covery on counterclaim in_ sellers’ 
action on _ contract, Brzezinski v. 
Lakeside Packing Co., 187 Wis. 653, 


205 NW 418. (13) Sellers did not act 
with a reasonable degree of care in 
not shipping the potatoes in box cars 
within the specified time, if preclud- 
ed from shipping potatoes in refrig- 
erator cars because of shortage of 
such cars. Blackman v. Crandell, 
(Tex, 1 Civ. “A258 “SW. dorsi ed4) 
Seller’s failure to ship potatoes at 
the time specified was not due to a 
shortage in refrigerator cars. Black- 
man v. ‘Crandell, supra. (15) Seller’s 
default or delay was not due to an 
unavoidable cause beyond his con- 
trol. Connell Bros. Co. v. Diederich- 
sen, 213 Fed. 737, 130 CCA 251; Hagle 
Lumber Co. v. Burton Lumber Co., 62 
Utah’ 491, 220, B 1069.; « (16) Failure 
to deliver was due to the fact that 
it became unprofitable to do so, and 
not because of governmental inter- 


ference, as claimed by plaintiff. 
Black Diamond Fuel Co. v. Illinois 
Fuel, etc., Co., 219 Ill. A. 150. 


[b] Evidence held insufficient to 
show that: (1) Default or delay was 
justified. Downey v. Shipston, 206 
App. Div. 55, 200 NYS 479; Foote v. 
L. GicSmith, ete: Typewriter Co., 438 
IN GD soos 172 NW 833. (2) Seller was 
prevented by accident from making 
expressly stipulated ‘deliveries, 
Scullin Steel Co. v. Mississippi Valley 
Iron. Co,, 308 Mo,,, 453,..2734 SW 95, 
(3) Wmbargoes were in force against 
shipments to the points designated 
by the buyer. Alexandria Cooperage, 
etc., Co. v. E. S. Duck Lumber Co., 
153 La. 488, 96 S 24. (4) Diversion 
of part of mine output sold to buyer 
was improper under force majeure 
clause. Nottingham, ete, Co. v. 
American Coal Exporting Co., 36 F. 
(2d) 982. (5) Performance of previ- 
ous contract by seller was impossi- 


ble. Texarkana Pipe Works vy. Caddo 
Oil, ete., Co., (Tex. Civ. A.) 228 SW 
580. (6) Buyer repudiated entire con- 


tract for the sale of a fruit crop or 
refusal to accept delivery of part, so 
as to entitle the seller to recover the 
difference between the contract price 


[§§ 468-469 


dence is conflicting and different conclusions might 
reasonably be drawn therefrom, it is a question of 
fact for the jury to determine whether the seller’s 
default or delay in delivering was justified.*® 
it is a question for the jury to determine, under con- 
flicting evidence, whether performance was excused 
by default of the buyer in paying the price,®* or 
performing other conditions;°§ 
ance by the seller was prevented by the acts of the 
buyer®® or third persons;°° whether the seller was 
excused under a 
tion against liability,®? such as causes beyond the 


Thus, 


whether perform- 


“strike clause,”°! or other stipula- 


thereof and the amore for which 
he sold it to another. MacRae v. 
Heath, 60 Cal. A. 164,'212 P,228. (7) 
Buyer, prior to its bankruptcy, failed 
and refused to pay for a tank car of 
oil on demand, which operated as a 
repudiation of the contract. Tecum- 
seh Oil, ete., Co. v. Gresham, (Tex. 
Civ. A.) 231 SW 468. (8) Fire which 
destroyed one of defendant’s oil re- 
fineries was due to an act of God. 
Texarkana Pipe Works v. Caddo Oil, 
ete} Cop Chex. fCivel Al) 2627S Weeks. 
(9) Performance was prevented by 
failure of buyer to furnish shipping 
instructions. Kempner v. Goddard 
Grocer Co., 5 F. (2d) 807. (10) Pre- 
vention of performance by unauthor- 
ized act of buyer. Diamond Glass Co. 
v. Ladwig, 15 Pa. Dist. 85. 

[ce] 
Evidence that the seller before it con- 
tracted with plaintiff had attempted 
to induce the government to take over 
its material, but that the tests there- 
of had so far been unsatisfactory, and 
that the government, after the con- 
tract for sale of the material to plain- 
tiff, without any further urging by 
defendant, took over the material, 
does not ‘show that the taking was 
induced or procured by defendant, al- 
though it may have been a willing 
party to the taking by the govern- 
ment. Nitro Powder Co. v. Canadian 
nae etc., Co., 283 N. Y. 294, 135 NE 


56. Pharr -v. C. D. Kenny Co., 272 
Fed. 37 [certiorari den 257 U. S. 648, 
42 SCt 57, 66 L. ed. 415]; Wormser 
Vv. Marroquin, 249 Fed. 428, 161 CCA 
402; Iverson v. Jenkins, 154 Md. 695, 
140 A 46; Packard Tron, Cte. COL ve 
Pearl, 139 Ma. 498, 115 A 761; Davi- 
son Chemical Co. v. Baugh Chemical 
Co., 133 Md. 203, 104 A 404, 3 ALR 1; 
A. 'S. Rosenthal Co. Vv. Brilliant Silk 


Mfg. Co., 217 App. Div. 667, 217 NYS 
BES LEI Ih Maury Dove Co. v. New River 
Coals Come 50 Viak 7.961 43) "Say sary. 


[a] Repudiation by buyer.—Where, 
in an action by the purchaser for 
breach of a contract for the sale and 
delivery of grain, defendant pleaded 
as an excuse for failure to deliver or 
tender delivery that plaintiff had re- 
pudiated the contract, such defense 
raised an issue of fact for the jury. 
Shaffer v. West Tennessee Grain Co., 
271 Fed. 820. 

57. Garrard v. Southern Cotton Oil 
Co., 35 Ga. A. 137, 182 SE 234: Lesh 
Lumber COON: Aberdeen Lumber Co; 
75 te Super. 18. 


S. v. Molloy, 127 Fed. 953,. 


U. 
62 Goa 585; C. & S. Shoe Mfg. Co., 


Ine. v. Dennett, (Mass.) 168 NB 776. 


59. Brauer v. Macbeth, 138 Fed. 
977, 71 CCA 231; Gilman v. Booth, 91 
Vt. 123, 99: A 730. 


60... Wickham, ete., “Coal, Go. iw. 
Minnesota Coal Co., 7 F. (2'd) 873. 
61. Smokeless Fuel Co. vy. Seaton, 


105 Va. 170, 52 SE 829. 


62. Losquadro v. Hudson Consum- 
ers’ Ice Co., 271 Fed. 276; Kelley v. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Requisition by government.— 


my 


§§ 469-470] 


seller’s control;°* whether the seller or the buyer 
was required to procure shipping permits;°* wheth- 
er the seller made every reasonable effort to procure 
transportation facilities;*® whether he waived the 
terms within which the buyer was to furnish car for 
shipment;°® and whether delay in delivery was due 
to the fraudulent conduct of the seller.67 So where 
the contract is subject to the seller’s satisfaction as 
to the financial responsibility of the buyer, the good 
faith of the seller in declaring dissatisfaction is a 
question for the jury.®’ 


Materiality of default under Uniform Sales Act. 
Whether the buyer’s refusal to take delivery, or pay 
for one or more installments of a contract for de- 
livery in installments, was so material as to justify 
the seller in refusing ‘to make further deliveries un- 
der Uniform Sales Act, 6° is a question for the jury, 
where the facts are ‘disputed; ;*° but where the 
facts are undisputed,’ or only one conclusion could 
be drawn therefrom by reasonable men,?? it is a ques- 


SALES 


[55 C.J.] 483 


[§ 470] 13. Sale or Return’*?—a. In General. A 
contract, which provides that the buyer may return 
to the seller all of the goods that remain on hand 
at a stated time,’* or which gives the buyer the op- 
tion to retain the goods and pay the price or return 
them,*® if he does not like them or they prove unsat- 
isfactory,’® is a contract of sale or return, the right 
of purchase or return in such case resting entirely 
on the option of the buyer rather than on the char- 
acter or quality of the goods.*7 Such a contract is a 
sale upon a condition subsequent,?® under which 
the title passes to the buyer at once, subject only to. 
be defeated by the performance of the condition 
subsequent,’® as distinguished from a sale on trial 
or approval, which is in the nature of an option to 
purchase if the goods are satisfactory, the approval 
of the buyer being a condition precedent.*® Conse- 
quently, if by the terms of the contract payment of 
the price is made a condition precedent to the passing 
of the property, the contract is not one of sale or 


tion of law for the court. 


Alexander Lumber Co., 176 Ark. 1204, 
4 SW (2d) 523; Wilson v. Curlett, 
140 Md. 147, 117 ‘A 6; Flores v. Basso, 
229 Mich. 577, 201 NW 875; Keystone 
Coal, etc., Co. v. Forrest, 213 Mich. 
76, 181 Nw 30. 


[a] Crop shortage.—Under a pro- 
vision of a sale contract that seller 
should be relieved of performance if 
there was a crop shortage, evidence 
that crop was at least sixty per cent. 
of normal, that seller sold to other 
customers, and that the grapes could 
be obtained by one willing to pay the 
price, made it a question for the jury 
whether seller’s nondelivery was due 


to price rather than to. scarcity. 
Flores v. Basso, 229 Mich. 577, 201 
NW 875. 


63. Kelley v. Alexander’ Lumber 
Co., 176 Ark. 1204, 4 SW (2d) 523; 
eee v. Curlett; 140 Md. 147, 117 

A 63 Wt: Dearborn Coal Co. -v. New- 
aygo Portland Cement Co., 230 Mich. 
360, 202 NW 977. 


[a] Providential hindrances.—Un- 
der a contract excusing failure of 
seller of canned tomatoes to make full 
delivery “if prevented. by 
destruction of factory, or other ‘prov- 
idential hindrances beyond his con- 
trol,’ whether heavy rains followed 
by frost ‘destroying tomato crop made 
it impossible for seller to get toma- 
toes with which to comply with the 
contract, although prior to the frost 
he had made full provision for nec- 
essary supply of tomatoes, was for 
the jury. Wilson v. Curlett, 140 Md. 
1475 117 A. 6. 

64. Bridges v. Barry, 237 N. Y. 281, 
142 NE 664. 

65. Edwardsville Coal Co. v. Crown 
Coal, etc., Co., 20 F. (2d) 890. 

66. Mitchell v. Wayland, (Mo. A.) 
243 SW 275. 

67, .»Cox,.v./ Indiana Drug, ete:, Co., 
(Miss.) 37 S 835. 


68. Fidelity Fuel Co. v. Martin 
Howe Coal Co., 15 F. (2d) 470. 


69. § 45. 
70. Glines v. Berry Box, etc., Co., 
248 Mass. 518, 143 NE 344; Jauch v. 


Powertown Tire Corp., 212 App. Div. 
326, 209 NYS 16; Heller v. Continen- 
tal Mills, 196 App. Div. Ty elsiyN ys 
Si inaib cooeNew aoa lL, 135° NE 951]; 
Hadfield v. Colter, 103 Misc. 474, 170 
NYS 643 [rev on other grounds, 188 
App.Div.563, 177 NYS 382]; McDowell 
v. Starobin ‘Blectrical Supply Co., 176 
NYS 118 [rev on another ground 190 
App: Div. 676, 180 NYS 528]; Wolins 

Conrad, 172 NYS 216; Canadian 
Steel Foundries v. Thomas Furnace 


‘return.$+ 


Co., 186 Wis. 557, 208 NW 355; Chess, 
etc., Coe ye as: ‘Crosse Box Co., 173 
Wis. 382, 181 NW 313. 

71. American Tube, etc., Co. v. Erie 
Iron, etc., Co., 281 Pa. 10, 125 A 304. 

72. Jauch v. Powertown Tire Corp., 
212 App. Div. 326, 209 NYS 16. 

73. As affecting transfer of title 
see infra § 592. 

Return as constituting rescission 
see supra § 274. 

74, Ala.—Robinson v. Fairbanks, 
81 Ala. 139, eS Owes 

(SME ey ect Bros. Millinery Co. 
v. White, 151 Ark. 1, 235 SW 39. 

Conn.—Hotchkiss v. Higgins, 52 
Conn. 205, 52 AmR 582. 

Ga.—Paxson Bros. v. Butterick Pub. 
Co., 140 Ga. 107, 78 SE 763; Newburg- 
er v. Hoyt, 86 Ga. 508, 12 SE 925. 

Ill— House v. Beak, 141 Ill, 290, 30 
NE 1065, 33 AmSR 307. 

Ky.—Jameson v. Gregory, 4 Metce. 
363. 

Mo.—Jacob Strauss Saddlery Co. v. 
Kingman, 42 Mo. A. 208. 

Okl.—Johnson v. Curlee Clothing 
Co., 112 Okl. 220, 240 P 632. 


75. U. S.—Ophir Cons. Mines Co. 
ME Brynteson, 143 Fed. 829, 74 CCA 
625. 

Ariz.—Commercial Securities Corp. 
v. Babbitt Motor Co., 286 P 820. 


Conn.—Silberman v. Caplan, 93 
Conn, 102, 105 A 351. 


pee ene v. Pearce, 238 Ill. A. 


La.—Frantz v. Fink, 125 La. 1013, 
52 S 131, 28 LRANS 539. 


Me.-——White v. Perley, 15 Me. 470; 
Holbrook v. Armstrong, 10 Me. 31. 


N. Y.—Columbia Weighing Mach. 
Co. v. Kleckner, 130 Misc. 861, 225 
NYS 167. 

Okl.—Johnson v. Curlee Clothing 
Co., 112 Okl. 220, 240 P 632. 


Utah.—Haskins v. Dern, 
89, 56 P 953. 
vt.—Fuller v. Buswell, 34 Vt. 107. 


[a] Definitions.—(1) A contract of 
“sale and return’ is one whereby ti- 
tle vests immediately in buyer, but 
proper ty may be returned to seller at 
buyer’s option. Commercial Securi- 
ties Corp. Cons. v. Babbitt Motor Co., 
(Ariz.) 286 P 820. (2) A contract for 
the sale of goods whereby title pass- 
es for the time being, but subject to 
the option of the purchaser to re- 
secind or return the property within 
the time stipulated, is a “sale or re- 


19 Utah 


A sale or return is also to be distinguished 


turn’ contract. Johnson v. Curlee 
Clothing Co., 112 Okl. 220, 240 P 632. 
(3) A “sale and return” is a sale with 
the right of the buyer to return the 
goods at his option within a reasona- 
ble time, . Frantz, Vv... Fink,” 125. la. 
L013; 52! S- £31; 28) URANS- 5392-5 G4) 
“A contract of sale or return is an 
agreement by which goods are deliv- 
ered by a dealer to be paid for at a 
certain rate if sold by the party to 
whom they are delivered, and if not 
sold to be returned within a reasona- 
ble time.” Bolender v. Pearce, 238 
AG see 140. 


76. Ala.—Foley v. Felrath, 98 Ala. 
176, 135s 485, 39 AmSR 39. 


Iowa.—Wind v. Iler, 93 Iowa 
61 NW 1001, 27 LRA 219. 


gies at v. Wyman, 100 Mass. 


316, 


N. Y.—Greacen v. Poehlman, 191 N. 
Y. 493, 84 NE 390, 14 AnnCas 329. 


N. C.—Fountain v. Jones, 181 N. C. 
27, 106 SE 26. 


Okl.—Johnson v. Curlee Clothing 
Co., 112 Okl. 220, 240 P 632. 


But see Patterson v. Lane, 16 Alta. 
L. 377 (holding that a contract where- 
in the buyer reserves the right to re- 
ject any cars which do not come up 
to a certain standard, of which the 
buyer was to be the judge, was not 
a sale or return). 


“An option to purchase if he liked 
is essentially different from an option 
to return a purchase if he should 
not like.” Hunt v. Wyman, 100 Mass. 
198, 200 [quot Sturm v. Boker, 350 U. 
S. 312, 328, 14 SCt 99, 87 L. ed. 1093: 
Gottlieb v. Rinaldo, 78 Ark. 123 126, 
93 SW 750, 6 LRANS 273]. 


[a] Contract construed’ and bid 
not one of sale or return, no option 
to return being reserved. Ipp v. Bau- 
man, 133 NYS 429. 


77. Sturm v.. Boker, 150 U.S. 312 
14 SCt 99, 37 L. ed. 1098. 


78. Frantz v. Fink, 6 La. A. (Or- 
leans) 239; Osborne v. Francis, 38 W. 
Va. 312, 18 SE 591, 45 AmSR 859. 

79. See infra § 592. 

[a] Intent of parties.—Whether a 
contract was one of sale or return, 
or one of sale and approval, depends 
on the intent of the parties, to be 
determined from their words and con- 
duct. Bishop v. Starrett, 201 Iowa 
493, 207 NW 561. 


80. See supra. § 417. 
81. Wailes v. Howison, 93 Ala. 375, 
9 S 594; Crocker v. Gullifer, 44 Me. 


491, 69 AmD 118. 
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from a bailment,®? in that the buyer, under a sale 
or return contract, is under no absolute obligation to 
return the identical thing, but may, at his option, 


pay the price.** 


[§ 471] b. Exercise of Right to Return—(1) In 
The exercise of the right to return the 
goods, and the extent of such right, depend on the 
terms of the contract,** and such terms must be com- 
plied with,*® or the right to return is lost.*® 
burden is on a buyer seeking to avoid lability for 
the purchase price to establish a legally sufficient re- 
But an offer to return, refused by the seller, 
relieves the buyer from liability for the price,** or 
will entitle him to recover the purchase money if he 
has paid it.°° No formal tender of a return is essen- 
tial where it is apparent from the seller’s conduct 
that a tender would have been refused.°° 
buyer returns the goods in accordance with the pro- 
visions of the contract, the contract is terminated.°*? 


General. 


turn.®* 


82. See Bailments § 8. 
83. Bolender v. Pearce, 288 Ill. A. 
137; Buswell v. Bicknell, 17 Me. 344, 


35 AmD 262; Holbrook v. Armstrong, 
10 Me. 31; Haskins vy. Dern, 19 Utah 
895 56 BP 9538. 


84. Corin.—Silberman v. Caplan, 93 
Conn 1027-205 7A. 3851, 


Ga.—Paxson v. Butterick Pub. Co., 
140 Ga. 107, 78 SE_ 763. 


Ill.— Barnes v. Independent Peer- 
less Pattern Co., 180 Ill. A. 330. 


In'’d.—Rosenthal v. Rambo, 165 Ind. 
584, 76 NE 404, 3 LRANS 678; Did- 
del v. American Security Co., (A.) 161 
NE 689. 


Kan.—Kirkpatrick v. Chrysler Sales 
Corp., 127 Kan. 724, 275 P 155. 


Or.—John Deere Plow Co. v. Silver 
ne Co., 118 Or. 62, 216 P 748, 245 P 
1083. 


[a] Contracts construed.—(1) In 
an action for the price of goods sold 
under a contract providing for pay- 
ments at certain stipulated times anid 
for subsequent monthly purchases 
during the term of a three-year con- 
tract, and giving the purchaser the 
right to return goods unsold after a 
certain time, receiving a stipulated 
credit therefor, the purchaser could 
not, after default in the payments 
agreed to be made, return the goods 
already delivered on alleged failure 
of the seller to comply with its con- 
tract and receive credit therefor. 
Paxson v. Butterick Pub. Co., 140 Ga. 
107, 78 SE 768. (2) Where plaintiff 
sold plumbers’ supplies to defendant, 
with the right to return what he could 
not use or sell, payment to be only 
for what was retained, defendant was 
entitled to credit for goods returned 
after a reasonable time, notwithstand- 
ing he had paid for them in full, such 
payment not being an election to keep 
the goods, but being contemplated by 
the parties, in order that, plaintift 
might obtain the benefit of a discount 
for cash. Silberman v. Caplan, 93 
Conn. 102; 105 A 351. (3) Other con- 
tracts construed see Barnes y. Inde- 
pendent Peerless Pattern Co., 180 Ill. 
A. 330° Diddel v. American Security 
Co., (Ind. A.) 161 NE 689 (where the 
condition of automobile distributors’ 
agreement to take back and sell a car, 
that it had not been in a wreck, col- 
lision, or fire, was held not limited to 
collision impairing its value); Kirk- 
patrick v. Chrysler Sales Corp., 127 
Kan. 724, 275 P 155 (construing con- 
tract by which automobile corpora- 
tion agreed to repurchase from deal- 
er, on termination of contract, all new 
repair parts which dealer should then 
have in stock); John Deere Plow Co. 


SALES 


[§§ 470-472 


Under Uniform Sales Act, providing that the buy- 
er may revest title in the seller by returning or ten- 
dering the goods within the time fixed by the con- 


tract,®2 a letter from the buyer to the seller within 


The | the goods.*# 


Where the 


Ly.o 7 


Death of buyer. 
ercising the right to return the goods, his personal 
representative becomes lable for their immediate 
return, or payment of the agreed price.®® 


[§ 472] (2) Time for Return. 
time is fixed for the return of the goods, they must 
be returned in a reasonable time;®* and what is a 
reasonable time is ordinarily a question for the ju- 
But if a particular time is fixed,®® as at the 


the specified time, asking shipping instructions is 
not equivalent to a tender.®? 


Waiver of right. The mere giving of a note for 
the price does not waive the buyer’s right to return 


Where the buyer dies before ex- 


If no particular 


v. Silver Mfe. Co., 118 Or. 62; 216 P1372 


748, 245 P 1083 (on termination of a 
contract giving exclusive sales right 
of machines, in view of term ‘con- 
signment,”’ the manufacturer was 
bound to take back the repair parts). 


85. Richardson Vv. Studebaker 
Corp., 29 Ga. A. 249, 114 SE 648; Co- 
lumbia Weighing Mach. Co. v. Smith, 
26 Oh. A. 321, 159 NE 855. 


[a] Zllustrations.—(1) Under a 
contract covering a shipment of goods 
on consignment providing that they 
might be returned within six months 
to a certain place or elsewhere as 
might be directed upon payment of 
specified amount to cover deprecia- 
tion, retention of the goods as custo- 
dian for the shipper by oral direc- 
tion of shipper’s salesman was not a 
“return” of the goods in the absence 
of any compliance with the provision 
as to paying for depreciation. Rich- 
ardson v. Studebaker Corp., 29 Ga. A. 
249, 114 SE 648. (2) Under a con- 
tract of sale or return providing that 
the property may be returned for 
credit in good condition within thir- 
ty-five days, if directions for use are 
followed and results are unsatisfac- 
tory, notice by the buyer, before ex- 
piration of limit for return on ground 
of unsatisfactory results, that a ma- 
chine was unsatisfactory, and that 
unless defendant showed better re- 
sults it would be returned, ‘does not 
comply with the contract provision 
for return. International Filter Co. 
v. La Grange Ice, ete., Co., 22 Ga. A. 
167, 95 SE 736. 


[b] Property returnable.—The 
buyer can return only the property 
the return of which is stipulated for. 
Langston v. Bitting, 96 Ga. 410, 23 
SE 308. f 

Compliance with provisions as to 
time of return see infra § 472. 

86. Stevens v. Chatfield, 230 Ky. 
194, 18 SW (2d) 1006; Jackson v. 
Rice, (Tex. Civ. A.) 295 SW 352. 

87. David W. Biow Co. v. Cohen, 
99 Vt. 78, 130 A 589, 52 ALR 586. 

88. Thornton v. Wynn, 12 Wheat. 
(CU. S.) 183) 6 la. ed. 595. 


89. Thornton v. Wynn, supra. 
90. Read’s Drug Store v. Hessig- 
ne Drug Co., 98 Ark. 497, 125 SW 
434. 
oe Bolender v. Pearce, 238 Ill. A. 
ile 
92. § 19 rule 3 gubd 1. 
93. Columbia Weighing Mach. Co. 


v. Smith, 26 Oh. A. 321, 159 NED 855. 


94. Witt v. Campbell-Lakin Segar 
Co., 66 Or. 144, 1384 P 316. 


95. 


Bolender v. Pearce, 238 Ill. A. 


96. Ala.—Norwood v. 
202 Ala. 349, 80 S 4381. 


Ga.—Newburger vy. Hoyt, 
508, 12 SE 925. 


Ill—House v. Beak, 141 Ill. 
380 NE 1065, 33 AmSR 307; 
V.0 Pearce, e238) Li An boi 


Mich.—C. H. Knight-Thearle Co. 
Pers 233 Mich. 53, 206 NW 
oO 5 

N. Y.—Greacen v. Poehlman, 191 
N. Y. 493, 84 NE 390, 14 AnnCas 329; 
Lang v. Severance, 5 Silv. Sup. 334, 
8 NYS 238; Cohen v. Weinstein, 127 
NYS, LOLS 


Pa.—Dewey v. Erie Borough, 14 
Pa. 211, 53: AmD! 533. 


[a] Delay held unreasonable.— 
(1) Where goods were delivered in 
December, 1886, with the privilege of 
returning unsold goods, a return in 
February, 1888, was not within a rea- 
sonable time. Lang v. Severance, 5 
Silv. Sup. 334, 8 NYS 238. (2) A re- 
turn not made for three years is not 
within reasonable time. House v. 
Beak, 141 Ill. 290, 30 NE 1065, 33 
AmSR 307. 

[b] Delay held not unreasonable. 
—A delay of eighteen months, aft- 
er the expiration of the contract, in 
returning unused patterns to be 
credited on the purchase price, is not 
unreasonable. Peerless Pattern Co. 
< sy sean Dry Goods Co., 211 Ill. 


Stinnett, 
86 Ga. 


290, 
Bolender 


97. Greacen v. Poehlman, 191 N. 
Y. 493, 84 NE 390, 14 AnnCas 329; 
Grabfelder v. Vosburgh, 90 App. Div. 
307, 85 NYS: 633; Strauss v:) Chas 


H. Heer Dry Goods Co., 164 NYS 
77; Cohen v. Weinstein, 127 NYS 
1013. 
98. Ala.—Norwood § vy. Stinnett, 
202 Ala. 349, 80 S 431. 
Ark.—Markstein Bros. Millinery 


Co. 
39. 

Ga.—Newburger v. Hoyt, 86 ‘Ga. 
508, 12 SE 925; International Filter 
Co. v. La Grange Ice, etc., Co., 22 Ga. 
A. 167, 95 SE 736. 


v. White, 151 Ark. 11,7235. Siw: 


Mass.—Herskovitz, Inc. v. Dorn, 
260 Mass. 532, 157 NE 593. 
Mich.—Merchants’ Exch. Co. v. 


Weisman, 132 Mich. 353, 98 NW 869. 


N. Y.—Greacen v. Poehlman, 191 
N. Y. 498, 84 NE 390, 14 AnnCas 
329. 

R. I.—cC. A. Shaler Co. v. Miller’s 
Sons, 46 R. I. 167, 125 A 270. 

[a] Rule applied.—Where order, 
as transmitted to and as received by 
sellers, did not entitle buyer to re- 


Pa a a a ag IS ae Sr 
For later cases, developments and changes in the law see Annotations, same title and section number, 


see 


§§ 472-475] 


termination of the contract,®® the return must be 
made within that time, unless the provision as to 
time is waived.t Where a contract gives the buyer 
the exclusive agency for the sale of goods for 
designated period, with an agreement for return of 
the goods if the’sales do not amount to a certain sum, 
the seller is not bound to take back the goods before 
the end of the ageney period.” 


[§ 473] (8) Place of Return; Delivery to Car- 
rier. If no place is designated for the return, it is 
incumbent on the buyer to return the goods to the 
place where he received them,* or to the seller’s 
place of business,* or he must seek the seller and 
ascertain from him where redelivery shall be made.° 
If the seller’s residence is unknown, the buyer must 
show that he made an effort to discover it.® 


Delivery to carrier. The general rule that delivery 
to a carrier for shipment to the buyer is delivery to 
the latter’ does not apply to a return of goods to the 
seller under a contract of sale or return;®’ and a 
buyer under such contract, who delivers the goods 


turn unsold goods at the end of the 
season, and where the invoice and 
notice accompanying it expressly 
stated that the sale would become 
absolute after five days, buyer, hav- 
ing retained goods beyond such al- 
lotted period, could not return the 
goods unsold at the end of the sea- 
son, on the ground that the sales- 
man who had taken the order had [b] 
agreed that such goods might be re- 
turned, since, on discovery that the 
goods had not been shipped in ac- 
cordance with such agreement, buy- 
er, to avail itself of agreement, 
should have returned the goods. 
Markstein Bros. Millinery Co. vv. 
White, 151 Ark. 1, 235 SW 39. 


99. Read’s Drug Store v. Hessig- 2. 
Bllis Drug Co., 938 Ark. 497, 125 SW 


the goods 


riod in which 


Dickey v. 


voice. 


Miss. 762, 


[a] Cecnstruction of contract.— 
Plaintiff sold defendant a _ certain 3. 
amount of patent medicine under a|112 Okl. 
contract which provided that plain- 4, 
tiff should take back, at the invoice 
price, all of it remaining on defend- 
ant’s hands at the expiration of the 


“Arkansas advertising contracts,” 6. Dewey v. 

and further provided that plaintiff | 211, 53 AmD 533. 
agreed to advertise in certain papers 7. See supra § 364. 
published in the city in which de- 


fendant drug store was during the 


twelve months following the deliv- 112 Okl, 220, 


SALES 


dard, 83 Misc. 12, 144 NYS 410. (2) 
So, where the contract provides that 
may be returned 
a designated period 
tory, the buyer has a reasonable time 
after the expiration of the stated pe- 
to return 
Winston Cigarette Mach. 
Co., 117 Ga. 131; 43 SE 493. 

Computation of time.— Where 
goods were sold with privilege of 
exchange for other goods 
days from date of invoice,” 
of invoice is the day the goods are 
shipped, although a prior date may 
be written on the face of the in- 
Merchants’ Exch. Co. v. Weis- 12. 
man, 132 Mich. 353, 93 NW 869. 


Brenard Mfg. Co, v. Little, 141 
LOS S762 
434. Co. v. Crowley Mercantile Co., (Tex. 
Civ. A.) 260 SW 246. 
Johnson v. Curlee Clothing Co., 
220; 240 P 682. 
David W. Biow Co. 
99 Vt. 78, 130 A 589. 

5. White v. Perley, 15 Me. 470. 
Erie Borough, 14 Pa. 


8. Johnson v. Curlee Clothing Co., 
240 P 6382; 


[55 C.J.] 485 


to a carrier for shipment to the seller, is liable for 
their loss in transit.2 So where the place of returm: 
is the seller’s place of business, a delivery to an 
express company at the buyer’s place of business 
makes such company the buyer’s agent, and if, owing 
to their mismarking, the goods are delivered to the 


wrong person, the buyer is liable for the price.*° 


[§ 474] c. Effect of Failure to Return. On a fail- 
ure to return within the time limited, or, if no time 
is fixed, within a reasonable time, the sale becomes 
absolute and the buyer is liable for the price,** un- 
less the seller has by his conduct precluded himself 
from asserting such failure;t? and no demand is 
necessary to fix the buyer’s liability.1* The loss or 
destruction of the property is no exeuse for the 
failure to return as, the title being in him, the buyer 
is hable for the loss.1* If, however, the seller denies 
the right of the buyer to return the goods,?® or fails 
to remove the goods on the buyer’s demand,!® the 
seller is liable for their loss or destruction. 


[§ 475] 14. Sales To Arrive!7—a. In General. 


Eng.—Moss v. Sweet, 16 Q. B. 493, 
71 ECL 493, 117 Reprint 968, 3 Eng 
“after” | L&Eq 311. 


if not satisfac- 


Mitten, 59 CanaSii€; 


them. [a] Rule applied.—A buyer of 
jewelry, having option to return 
them, who, after asking the salesman 
to take them back, retained them and 
sold what he could, and was unable 
at the trial to state positively what 
he then had on hand, must pay for 
the goods received. C, H. Knight- 
Thearle Co. v. Hartline, 233 Mich, 53, 
206 NW 547. 


Berlin Mach. Works v. Midland 
eeu ete.; Co; 45. ‘Mont, 390)) 223.2 


“within 15 
the date 


Brenard Mfg. [a]. Acts held not to constitute es- 
toppel. —Where a buyer, under a con- 
tract requiring return of property, if 
unsatisfactory, notified the seller that 
the property was subject to his order, 
and the seller did not refuse to re- 
ceive the property, but in one of its 
letters called the buyer’s attention to 
the portion of the contract calling 
for a return, the seller was not es- 
topped, on the theory that it had led 
the buyer to believe that the property 
would be refused, if returned, from 
insisting that by failing to return it 
the buyer had become liable for the 


v. Cohen, 


Meyer v. 


oe. ‘ Hodge, 91 Wash. 85, 157 P 42, LRA| price. Berlin Mach. Works v. Midland 
ery of the medicine, which was to zs 
be paid for in installments in one, 19161 1207. ooh ete., Co., 45 Mont. 390, 123 P 
two, three, and four months after 9. Johnson v. Curlee Clothing Co.,|”*°: ass 
the date of the contract. It was| 112 Okl. 220, 240 P 632. 13. Jones v. Wright, 71° Ill. 61; 


White v. Perley, 15 Me. 470. 


held that plaintiff was bound to take Loss or destruction of goods as ex- 
back at the invoice price all of the| eyse for failure to return see infra § 14. U. S.—Sturm_v. Boker, 150 U. 
patent medicine remaining on defend- 4. S. 312,:14°SCt 99, 3% Lved, 10935 


ant’s hands at the expiration of the 10 
advertising contract referred to in 5 
the contract twelve months after the 
medicine was delivered, and not at 11. 
the expiration of any other adver- 
tising contracts made by plaintiff. 
Read’s Drug Store v. Hessig-Ellis 
Drug Co., 93 Ark. 497, 125 SW 434. 


1. Newburger v. Hoyt, 86 Ga. 508, 
12 SE 925; Pictorial Review Co. v. 
Smith} 222. Ky, 3829, 300 SW 7871; 
Merchants’ Exch. Co. v. Weisman, | 363. 
PS 2 MICK sbi ys 90 | IN VVS) S093) EOL. IN: 
Ford Motor Co., 179 App. Div. 472, 
165 NYS 1001. 


[a] Construction as to time.—(1) 
Where goods are sold under an agree- 
ment that the buyer might return 
them at the end of four months if 
he found himself unable to build up 


Selo. 


238 Ill. A. 137. 


1 Hilt. 58. 


N. 
27, 106 SE 26. 


David W. Biow Co. v. 
99 Vt. 78, 130 A 589. 

Ala.—Chattanooga Bakery Co. 
v. S. Hamilton Co., 23 Ala. A. 507, 128 


Ill.—House v. Beak, 
30 NE 1065, 33 AmSR 307; 


Wright, 71 Ill. 61; Bolender v. Pearce, 


Ky.—Jameson y. Gregory, 4 Mete. 
Mich.—C, H. Knight-Thearle Co. v. 


Hartline, 233 Mich. 53, 206 NW 547. 


N. Y.—Greacen v. Poehlman, 191 
N. Y. 493, 84 NE 390; Griffin v. Keith, 


C.—Fountain v. Jones, 181 N. C. 1S. 


Cohen, Ala.—Foley v. Felrath, 98 Ala. 176, 


13 S 485, 39 AmSR 39 

Ark.-—Gottlieb v. Rinaldo, 78 Ark. 
123, 98 SW 750, 6 LRANS 273 (dic- 
tum). 

Mo.—Mann v. Trabue, 1 Mo. 709; 
Jacob Strauss Saddlery Co. v. King- 
man, 42 Mo. A. 208. 

Vt.—Fuller v. Buswell, 34 Vt. 107. 


Eng.—Blanckensee & Sons, Ltd. v. 
Saqui, 33 T. L. R. 246. 

Loss of goods in transit to seller 
see supra § 473. 


Risk of loss or injury generally see 
supra § 371; infra §§ 608-611 


Newburger v. Hoyt, 86 Ga. 508, 
12 SE 925. 


141 Ill. 290, 
Jones v. 


a trade for them, he is not bound to Oh.—Columbia Weighing Mach. Co, 16. True-Tagg Paint, etc., Co. v. 

Seer EDEL, Ot Va last ees the | vy. Smith, 26 Oh. A. 321, 159 NE 855. M. Augustin Paint, etc., Co., 162 La. 
re ut may do in a : 31. 

reasonable time thereafter. _New- UMA iah es V. Dern, 19\Utan 39, 1.929) tit Soset 


burger v. Hoyt, 86 Ga. 508, 12 SH| 56 P 


925. To same effect De Pass v. Stod- 


Vt.—Fuller vy. Buswell, 34 Vt. 107. 


17. Selection of carrier and route 
see supra § 369. 


486 [55 C.J.] 


The sale may be conditioned “on arrival” of the 
goods, or of goods “to arrive,” these phrases meaning 
the same thing,’ or the contract may be qualified 
by the words “subject to arrival.”!® Generally such 
contracts are conditional on the arrival of the goods, 
not of the vessel, and, if no goods arrive, the contract 
is at an end, relieving the seller of his obligation to 
deliver,?° but where the seller has agreed to ship the 
goods, and their failure to arrive results from his 
omission to ship them, he is not relieved from his 
econtract.2!_ The contract may, however, be condi- 
tioned on the safe arrival of the vessel, and in such 
ease the seller is bound, although no goods arrive, as 
the contract is absolute to deliver if the vessel ar- 
rives, although the goods are not on board.?? A sale 
of goods to arrive by a particular date does not im- 
port a warranty that the goods will arrive on the 
day, but merely that the seller is bound to deliver 
and the buyers to accept only goods that have ar- 
rived by that day, and if no goods arrive the contract 
is at an end.?° It has been held that where the sale 
is of goods which have already been shipped, a clause 
“to arrive on or before” a specified date does not 
make the sale dependent on the arrival of the goods 
at that time, but only designates the time before 
which the seller cannot be compelled to deliver.?* 


[§ 476] b. Particular Vessel. If the contract is 
for the sale of goods to arrive by a particular ship, 
the arrival of the goods in that ship is a condition 
precedent,”° and if, in transit, they are transferred 
to another ship, and arrive in that ship, the seller 
is not bound to deliver although the ship originally 
named also arrived.*® Such contracts import that 

18. Newbery v. Furnival, 56 N. Y. 


6388 mem; Johnson y. Macdonald, 9 
M. & W. 600, 152 Reprint 253. 


[a] “To arrive’ means that the 
goods are to be imported.—Jardine v. 


446; 
Laff 


SALES 


20. Middleton v. Ballingall, 1 Cal. 
Shields v. Pettee, 4 N.Y. 122 30. 
4 NER OYs & Sip en: 

Reitlinger, 23 Hun (N. Y.) 241; Fra- 
ser v. Harbeck, 27 N. Y. Super. 179; 


[9§ 475-477 


the ship and goods shall arrive at the usual port in 
the ordinary course of navigation, and if the ship is 
wrecked the seller is not lable for nondelivery al- 
though the goods are saved, and could be forwarded 
to the proper port by other means.?* So, where the 
contract is for goods to arrive on a particular voyage 
of the designated ship, arrival of the goods on an- 
other voyage is not within the contract.?* If there 
is a stipulation that the seller shall give the buyer 
notice of the name of the vessel as soon as known to 
him, strict compliance with such stipulation is a con- 
dition precedent,2® but a slight error in the name of 
the vessel will not justify a refusal of the goods.*® 
Where the contract provides merely that the goods 
shall be shipped by a particular vessel, “no arrival, 
no sale,” it is not necessary that the goods be ear- 
ried to their destination in the designated vessel.?+ 


Time of sailing. Under a contract for the sale of 
goods to arrive by a particular vessel to sail on or 
about a certain day, the buyers are bound to accept 
and pay for the goods, although the vessel does not 
sail until a later day and her arrival in port is there- 
by delayed, the statement in the contract as to the 
time of sailing being a mere representation and not 
a warranty.°®? : 

[§ 477] c. Goods Not Consigned to Seller. Ordi- 
narily the condition in a sale to arrive by a particular. 
vessel is not fulfilled, so as to make the seller answer- 
able for nondelivery, by the arrival of goods of the 
proper description but not consigned to the seller, 
and with which he did not intend to deal.?? But if 


the goods arriving are the same that the seller ex- 


pected to sell, in the belief that they were consigned 


Exch. 709, 156 Reprint 304. 

Smith v. Pettee, 70 N. Y. 13 
(where the contract was for goods to 
arrive on the “Christopher,” and the 
goods arrived on the “St. Christoph- 


2621; Dike v. 


eelie't | 
ee 


eae Silk Co., 203 N, Y. 273, 96 NE 


{[b] Particular contracts con- 
strued.—Newbery v. Furnival, 56 N. 
Y. 638 mem; In re Olympia Oil, etc., 
Co:, [1915] 1 KiB! 233. «See Fraser’ v. 
Harbeck, 27 N. Y. Super. 179 (contract 
for the sale of goods “to arrive by 
vessel, or vessels, within” a specified 
time is not confined to goods arriv- 
ing by the vendor’s vessels, but in- 
cludes any goods of the kind described 
arriving within the time limited by 
any vessels, and that where such 
goods arrive and are on sale in the 
open market the purchaser may re- 
cover damages for a breach of the 
agreement). 


19. Penn-American Plate Glass Co. 
v. Harshaw, etc., Co., 46 Ind. A, 645, 
90 NE 1047. 


[a] Contract construed.—In a con- 
tract for sale, subject to arrival, of 
one carload of refined powdered white 
arsenic from a lot “we have engaged 
for November shipment from Europe 
to New York,” for arrival there early 
in December, at a specified price per 
hundred, the words “subject to ar- 
rival’ referred to the goods w'hich 
were the subject of the contract, im- 
plying a condition that, unless the 
goods did arrive, the seller was not 
responsible for nondelivery and the 
purchaser not liable for the_ price; 
and hence, the goods never having 
been shipped from Europe because of 
the European seller’s breach of con- 
tract, defendant could not recover 
damages for plaintiff's failure to de- 
liver. Penn-American Plate Glass Co. 
v. Harshaw, etc., Co., 46 Ind. A. 645, 
90 NE 1047. 


Strahl v. Herbst, 159 NYS 718; Rus- 
sell v. Nicoll, 3 Wend. (N. Y.) 112, 
20 AmD 670; In re Olympia Oil, etc., 
Co. [19159 1 OK AB. 23385) Hawesov- 
Humble, 2 Campb. 327 note, 170 Re- 
print 1172; Boyd v. Siffkin, 2 Campb. 
326, 170 Reprint 1172; Johnson_v. 
Macdonald, 9 M. & W. 600, 152 Re- 
print 2538. 

21. Abe Stein Co. v. Robertson, 167 
N. Y. 101, 60 NE 329; Strahl v. Herbst, 
159 NYS 718. 

[a] Illustration.—Under a _ con- 
tract for the sale of wax, providing 
“No arrival no sale,” and “goods to 
arrive during the month of Novem- 
ber,” the words in the contract, ““Octo- 
ber shipment from Brazil,” obligated 
defendant to ship goods, and his fail- 
ure to do so, and consequent nonde- 
livery, was a breach of the contract. 
Strahl v. Herbst, 159 NYS 718. 


22. Hale v. Rawson, 4 C. B. N. S. 
85, 93 ECL 85, 140 Reprint. 1013 
(where the sale was “on arrival of” 
a named vessel). 

23. Rogers v. Woodruff, 23 Oh. St. 
632, 13 AmR 276; Alewyn v..Pryor, 
R. & M. 406, 21 HCL 781, 171 Reprint 
1065. 

24. Havemeyer v. Cunningham, 35 
Barb, (N. Y.) 515, 22 HowPr 87. 

25. Lovatt v. Hamilton, 5 M. & W. 
639, 151 Reprint 271. 


26. Lovatt v. Hamilton, supra. 

27. Idle v. Thornton, 3 Campb. 
274, 170 Reprint 1380. 
; 28. Smith v.:Myers, L. R. 7 Q. B. 
39. 

29. Buck v. Spence, 4 Campb, 329, 
171 Reprint 105; Graves v. Legg, 9 


er) 


31. Harrison v. Fortlage, 161 U. S. 
57, 16 SCt 488, 40 L. ed. 616. 


{a] For example, where the con- 
tract called for shipment of sugar by 
a particular vessel, and it was actual- 
ly loaded on such vessel, the pur- 
chaser’s duty to receive it was not af- 
fected by the fact that, during the 
voyage, Owing to an accident to the 
vessel, part of the sugar was trans- 
ferred to another vessel for trans- 
portation. Harrison y. Fortlage, 161 
U. S. 57, 64, 16 SCt 488, 40 L. ed. 616 
(where the court said: “The contract 
nowhere requires that the sugar shall 
arrive at Philadelphia by the,®mpress 
of India; and essentially differs in 
this respect from the cases, cited at 
the bar, of contracts for the sale of 
goods ‘to arrive’ by, or ‘on the arriv- 
al’ of, a ship named, as in Lovatt v. 
Hamilton, 5 M. & W. 6389, 151 Reprint 
271; Johnson y. Macdonald, 9 M, & 
W. 600, 152 Reprint 253; and Hale v. 
Rawson, 4 C. B. N. S. 85, 93 ECL &5, 
140 Reprint 1013. A particular ship 
being designated as to the putting on 
board only, and not as to arrival, it is 
not to be inferred that the goods must 
be carried to their destination in the 
same ship’’). 


32. Hawes v. Lawrence, 
345 [aff 5 N. Y. Super. 193], 


83. Hayward vy. Scougall, 2 Campb. 
56, 170 Reprint 1080; Gorrissen v. 
Perrin, 2 C. B. N. S. 681, 89 ECL 681, 
140 Reprint 583; Simond v. Braddon, 
2 °C. Bu ON, S71 324,)°89" BCL 32459140 
Reprint 441; Vernede v. Weber, 1 H. 
& N. 311, 156 Reprint 1222. 
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} 
; 
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§§ 477-479] 


to him, he is answerable for nondelivery, although 
they were not in fact so consigned.** 


[§ 478] d. Quantity and Quality of Goods. 
sale of a certain quantity to arrive, if the quantity 
stipulated does not arrive the buyer is not bound to 
accept,?> and the seller is not bound to deliver ;*° 
but the rule is otherwise if there is no specific agree- 
So, where goods on board a 
vessel, containing a specified number of tons more or 
less, are sold “to arrive,” and part of the shipment 
is damaged on the voyage, the seller is bound to de-~ 
liver only so much as arrives, and is not liable for the 
The goods arriy- 
ing must be generally of the quality agreed on or 
the contract is at an end and binds neither party,®° 
although if there is an express warranty the buyer 
may accept the goods and sue for the breach.?° 
seller cannot, however, break his contract by elaim- 


ment as to quantity.*7 


amount damaged on the voyage.*® 


34.) Fischel, y.-Scott, 15 .C.. -B.. 69; 
80 ECL 69, 139 Reprint 344; Gorrissen 
Wa errin,: 2) .C.\.B. N.S. 684,89 Cl 
681, 140 Reprint 583. 

35. Matthews v. Hobby, 48 Barb. 
@N..-Y.)) 167; Russell v. “Nicoll, 3 
Wend. (N. Y.) 112, 20 AmD 670; Lov- 
att v. Hamilton, 5 M. & W. 6389, 151 
Reprint 271. . 

36. See cases supra note 35. 


37. Covas v. Bingham, 2 HE. & B. 
836, 75 ECL 836, 118 Reprint 980. 

fa] “Any less number that may 
arrive.”—In a contract of sale of ‘115 
bales, containing 18,440 (or any less 
number that may arrive) East In- 
dia hides” shipped by a named vessel, 
the words in parenthesis refer to the 
number of bales and, ninety-seven 
bales arriving, a delivery thereof was 
a good delivery. Beckh v. Page, 5 C. 
B. N. S. 708, 94 ECL 708, 141 Reprint 
28> att 7°C. BN. S861, 97- ECL s6l, 
141 Reprint 1054]. 

38. Havemeyer vy. Cunningham, 35 
Barb. (N. Y.) 515, 22 HowPr 87. 


39. Shields v. Pettee, 4 N. Y. Super. 
262 [aff 4 N. Y. 122 and dist Abe Stein 
Co. v. Robertson, 38 App. Div. 311i, 57 
NYS 46 (holding that, where the con- 
tract contains an express agreement 
on the part of the seller to make the 
shipment within a specified time, he 
is bound to ship goods of the quality 
specified, and if he fails to do it he is 
liable for a breach of the contract) ]; 
Vernede v. Weber, 1 H. § N. 311, 156 
Reprint 1222. z 

Dike v. Reitlinger, 23 Hun (N. 
Y.) 241; Simond v. Braddon, 2 C. B. 
N. S. 324, 89 ECL 324, 140 Reprint 
441. 


41. Weyl v. Schnell, 
558, 115 A 182. 

42. U. S.—Armour vy. Sherburne, 
300 Fed. 81; Hyman-Michaels Co. v. 
Fox; 298 Fed, 440; Rand v. Morse, 289 
Fed. 339. 

Ill.—Liberty Export, etc., Corp. v. 
Swift, 231 Tll. A. 1; Staackman v. 
Cary, 197 Ill. A. 601. 

N. Y.—Seaver v. Lindsay Light Co., 
233 N Y. 278, 185 NE 329. 


Philippine.—Behn Vv. 
Philippine 602. 

Eng.—Happe v. Manasseh, 84 L. J. 
K. B. 1895 Patt 32 'T. IGE ae 112]. 


And see cases infra note 43 et seq. 


“The c. i. f. contract is an expres- 
sion which indicates that the _ price 
fixed covers the cost of the goods and 
insurance and freight, jon them to the 
place of destination.’’ Klipstein v. 
Dilsizian, 273 Fed. 473, 475. To same 
effect Behn v. Yangco, 38 Philippine 
602; Ireland v. Livingston, Leo. 
H. L, 395. See also supra § 3 

[a] It is essential part of C. I. F. 
contract that accurate documents re- 


SO NE adie a. 


Yangeo, 38 
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On a 


ere- 


The 


lating to the goods complying with 
the contract should be furnished to 
the buyer. Finlay & Co., Ltd. v: 
Kwik Hoo Tong Handel Maatschappij, 
[1929] 1 K. B. 410. 


{[b] Although original shipper’s 
invoice and one from the immediate 
seller are usually turned over under 
C. I. F. contracts, they are not ac- 
counted as necessary documents in 
performance. Rand y. Morse, 289 Fed. 
339. 

[ec] Change of contract.—Where a 
contract for the sale of sugar, to he 
shipped -from Java, was 4al-C. Il 
contract, but gave ‘the buyer an op- 
tion to take the sugar, duty paid at 
higher price, the exercise of such op- 
tion eliminated the C. I. F. provisions, 
and the seller was required to present 
for payment dock delivery or ware- 
house receipts. Armour v, Sherburne, 
300 Fed. 81. 


{d] Claim for defects in quality; 
time of making.—Where a C. I. F. con- 
tract contained a clause which provid- 
ed that ‘‘no claims shall be valid un- 
less made in writing within two weeks 
after the goods are delivered,” and the 
buyers made a claim more than two 
weeks after delivery of the docu- 
ments, but two weeks ‘had not elapsed 
since delivery of the goods to the 
buyers from the ship, the delivery 
contemplated by the contract was de- 
livery of the goods from the ship to 
the buyers, and the claim was there- 
fore within the time allowed. Scriven 
v. Sehmoll Fils, 40 T. L. R. 677 


{e] Particular contracts con- 
strued.—Aron v. Wegimont, [1921] 3 
K. B. 435; In re Olympia Oil, ‘etc., Co., 
etc., [1915] 1 K. B. 233 (where goods 
were lost at sea, with knowledge of 
the seller, before the tender of docu- 
ments to the buyer, and the tender 
was held properly refused); Burstall 
v. Grimsdale, 11 Com. Cas. 280; Sar- 


gant v. East Asiatic Co., Ltd., 85 L. J. 
KeaBe 2K. 
43. Macondray v. Grace, 30 F. (2d) 


647 [certiorari den 279 U. S. 863 mem, 
49 SCt 479 mem, 73 L, ed. 1002 mem]; 
Rand v. Morse, 289 Fed. 339; Harper 
v. Hochstim, 278 Fed. 102; Liberty Ex- 
por ete., Corp. v. Swift, 231 Ill. A. 
1; Cohen v. Wood, 214 App. Div. 175, 
212 NYS 31; Dwane v. Weil, 199 App. 
Div. 719, 192 NYS 393 [aff 233 N. Y. 
527, 1839 NE 720]; Karberg v. Blythe, 
[1915] 2 K. B. 379 [afl [1916] 1 Ke B: 
495, 7 BRC 934]. 


[a] “A c. i, f. sale is not a sale 
of goods, but a sale of documents re- 
lating to goods.’ Karberg v. ae 
[1915] 2 K. B. 379 [aff [1916] 1 K. B. 
495, 7 BRC 934]. 

{b] Buyer cannot refuse docu- 
ments and demand the goods, nor can 
the seller withhold the documents and 
tender the goods. Harper vy. Hoch- 
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ing that the goods are not of the proper quality, 
where the buyer is willing to accept them.*! 


[§ 479] 15. Sales for Shipment C. I. F. A con- 
tract of sale C. I. F. imposes on the seller the duty of 
procuring, at his own cost, a bill of lading and other 
necessary shipping documents, together with a policy 
of insurance coyering the risks of the voyage, and 
delivering or tendering such documents to the buy- 
Such contract contemplates a sale of goods by . 
a tender or delivery, not of the goods, but of the 
documents relating thereto.4# Hence, where the sell- 
er delivers the goods to the carrier at the point of 
shipment, procures a contract of affreightment or 
bill of lading under which the goods will be delivered 
at the point of destination, effects insurance on the 
goods for the benefit of the buyer, and tenders the 
policy and the shipping documents to the buyer, he 
has performed his contract,*+ and there is no obliga- 


stim, 278 Fed. 102; Liberty gar 
ete, Corp. v. Swift, 231 Fed. 1. 


44. U. S.—Thames, ete., Mar. Ins. 
Comin US ze 23 we S$: 19; 35 SCt 496, 
59 L. ed. 821; Kunglig Jarnvags- 
styrelsen v.- Dexter, 32 F. (2d) 195 
[certiorari den 275 U. S. 497, 50 SCt 
32, 72 L. ed. 392]; Macondray v. 
Grace, 30 F. (2d) 647 [certiorari den 
279 U. S. 863 mem, 49 SCt 479 mem, 
73 L. ed. 1002 mem]; Klipstein v. 
Dilsizian, 273 Fed. 473. 


Mass.—National Wholesale Grocery 
ae v. Mann, 251 Mass. 238, 146 NE 


N. Y.—Seaver v. Lindsay Light Co., 
233 (N. Y..273, 135 NE 329; Mee Vv. 
MeNider, 109 N. Y. 500, 17 NE 424; 
Penick vy. Helvetia Commercial Cougs 
212 App. Div. 519, 209 NYS 202; Wil- 
lits v. Abekobei, 197 App. Div. 528, 189 
NYS 525; Smith CON: Moscahlades, 
193 App. Div. 126, 183 NYS 500. 


Pa 
107, 110 A 94, 10 ALR 697 


Wash.—Andersen v. Northwest 
Trading Co., 115 Wash. 37, 196 P 630. 


Eng.—Groom, Ltd. v. Barber, [1915] 
1K Be Stor Ireland Nie Livingston, Ee 
doy, dd gale Abs 395; Tregelles v. Sewell, 7 
H. & N. 574, 158 Reprint 600. 


“The seller must ship the goods, ar- 
range the contract of affreightment to 
place of destination, and pay its cost 
or allow it from the purchase price, 
and procure insurance for the buyer’s 
arrival of the 
goods and pay therefor.o4-4.6 
Where the seller has done this, and 
furnished the papers to the buyer he 
has fulfilled his contract, and delivery 
is complete.” Seaver v. Lindsay 
Light Co., 111 Misc. 553, 182 NYS 30, 
33 [rev on other grounds 196 App. 
Div. 397, 187 NYS 622 (rev on other 
grounds 233 N. Y. 273, 185 NE 329)}]. 


[a] Rule applied.—Where the con-~ 
tract provides’ that the buyer shall 
pay a specified sum for the goods C. 
I. F. to the port of destination, “terms 
net cash,’ but contains no express 
provision for payment against ship- 
ping documents, the seller is entitled 
to payment on shipping the goods and 
tendering to the buyer the bill of lad- 
ing and insurance policy, and is not 
bound to wait until the goods have ar- 
rived at the port of destination and 
the buyer has had time to inspect 
them. E. Clement Horst Co. v, Bid- 
dell, [1912] A. C. 18 [rev [1911] 1 K. 
B. 934]. 


[b] Contract within rule.—That a, 
c. I. F. contract recited terms as ‘‘net 
cash against delivery order’ did not 
change the form of the contract and 
the point of shipment was the place 
of delivery. Penick v. Helvetia Com- 
mercial Co., 212 App. Div. 519, 20% 
NYS 202. r; 
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tion on his part to deliver the goods at the place of 

destination*® unless the contract provides, or by its . 
terms shows an intention, that the port of destina- 

tion is to be the place of delivery.*® 
the goods were not shipped on the vessel named in the 
bill of lading, but on a vessel which left port subse- 
The obligation, of the sell- 
er to deliver the nécessary documents, and of the 
buyer to pay the price are concurrent conditions in 
the nature of mutual conditions precedent,*® and 
where valid and effective documents are tendered 
the buyer can obtain them only by payment of the 
It is immaterial whether, before 
tender of the documents, the property in the goods 


quently is immaterial.** 


purchase money.?*® 


45. See cases supra note 44. 
46. Staackman v. Cary, 197 Ill. A. 
601; Seaver v. Lindsay Light Co., 233 


N. Y. 273, 185 NE 329; George Caro- 
copos, Ine. v. Chieves, 203 App. Div. 
104, 196 NYS 425; Schopflocher v. 
Essgee Co., 197 App. Div. 781, 189 NYS 
498; Willits v. Abekobei, 197 App. 
Div. 528, 189 NYS 525; Behn v. Yang- 
co, 38 Philippine 602. - 


[a] Illustrations.—(1) Where the 
seller in a C. I. F. contract for ship- 
ment from a point in the interior of 
the United States to a foreign port 
knows that the goods are intended for 
that port, the place of delivery is such 
port, and not the point on the Ameri- 
can coast where the goods were to be 
placed on board ship. Staackman v. 
Cary, 197 Ill. “Ay 601/< (2); In an ac- 


tion for delay in delivering a large); 


quantity of straw braid purchased by 
plaintiff from defendant, who was act- 
ing as agent for Japanese manufac- 
turers under a contract providing that 
the price Should be cost plus insur- 
ance and freight, the place of deliv- 
ery must be deemed to be in New 
York, where both plaintiff and defend- 
ant had places of business there, and 
defendant instead of having merchan- 
dise consigned to plaintiff, had it con- 
signed to its own order and stored 
the same in a warehouse at New York, 
there being no provision in the con- 
tract providing for delivery in Ja- 
pan. Schopflocher v. Essgee Co., 197 
App. Div. 781, 189 NYS 498. 

47. Macondray vy. Grace, 30 F. (2d) 
647 [certiorari den 279 U. S. 863, 49 
SCt 479, 73 L. ed. 1002]. 

48. Rand v. Morse, 289 Fed. 339. 

49. Happe v. Manasseh, 84 L. J. K. 
Beas 95 Partis2 Telos ReLi27¢ 

{a] Moratorium Act (1914) § 1 
subd 1, for the postponement of pay- 
ments, does not apply to C. I. F. con- 
tracts. Happe v. Manasseh, 84 L. J. K. 
B. 1895 [aff 32 T. L. R. 112]. 

50. Groom, Ltd. v. Barber, [1915] 
ken is8 oe. 


51. Groom, Ltd. v. Barber, supra. 


52. Landauer vy. Craven, [1912] 2 
K. B. 94, 105. 


53. Thames, etc., Mar. Ins. Co. v. 
Secs SLO SomsOt, 490,09) wa. 
ed. 821; Wilson v. Belgian Grain, etc., 


Connmo2z0led, Ky Bits. Orient Co: tid: 
wa Brekke, (Liole) dik iB. 531) In re 
Cowan, 90 LL. J. K. B. 836; Hickox v. 
Adams, 34 L. T. Rep. N. 8./404. 


54. George Carocopos, 
Chieves, 203 App, Div. 104, 196 
425. 


Inc. Vv. 
NYS 


[a] Illustration—A contraet pro- 
viding for the sale of figs at a speci- 
fied price ‘‘c i. f. New York,” the pur- 
chase price to be paid within ten days 
after date of delivery, with a dis- 
count of one per cent, was not a 
straight C. I. F. contract. Under such 
contract the place of delivery was 
the port of New York, and insurance 
on the figs in transit was for the sell- 
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The fact that 


affreightment,°? 


er’s protection, and failure to deliver 
the insurance policy to the buyer did 
not justify its refusal to accept. 
George Carocopos, Inc. v. Chieves, 203 
App. Div. 104, 196 NYS 425. 


55. 2 Orient Co. utds iW. 
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56. Pacific Rice Mills v. Westfeldt, 
31 F. (2d) 979; Hyman-Michaels Co. 
v. Fox, 298 Fed. 440; Liberty Export, 
ete, Corp. VaeSwittse2on Lil. eA wd etrin— 
lay & Co., Ltd. v. Kwik Hoo Tong 
Handel Maatschappij, [1928] 2 K. B. 
604; Diamond Alkali Hxport Corp. v. 
Bourgeois, [1921] 3 K. B. 448; Kar- 
berg v. Blythe, [1916] 1 K. B. 495, 7 
BRON 934) ihath (Oto eas AK Bs weonoeles 
Hansson v. Hamel, 91 L. J. K. B. 65; 
Sargant v. East Asiatic Co., 85 L. J. 
K. B. 277: Lecky & Co., Ltd. v. Ogilvy, 
3 Com. Cas. 29; Dean v. O’Day, 39 
Austr. C. L. R. 330. 


[a] Requisites of bill of lading or 
contract of affreightment.—(1) Under 
a “CG. I. EF.” contract*of sale there is 
an absolute duty on the vendor to pro- 
cure the shipment of the goods under 
such a bill of lading as will, subject 
to the exceptions contained therein, 
ensure their delivery at the port of 
destination mentioned in the contract. 
Beeky .&* Co.,Ltd. \vi Ogilvy. 3 Com. 
Cas. 29.-'°-¢€2)¢ The ‘obligation’ of~ the 
seller under a C, I. F. contract to pro- 
cure a contract of affreightment is 


Brekke, 


‘such that the contract or the bill of 


lading must give a right to the pur- 
chaser of the goods as against the 
shipowner for damages for loss of or 
injury to the goods during the whole 
of the transit. Hansson v. Hamel & 
Horley, .dutd. Sly Dre Jn kee Boon cay) 
The contract of affreightment must be 
procured on shipment, and although 
the bill of lading need not be signed 
contemporaneously with the actual 
loading, but may be signed after the 
loading is completed, and even after 
the ship has sailed, yet a bill of lad- 
ing issued thirteen days after the 
original shipment, at another port, in 
another country, at which the goods 
were transhipped, is not such a doc- 
ument as the purchaser is bound to 
accept under his contract. Hansson 
v. Hamel & Horley, Ltd., [1922] 2 
AGC. oGuiartc Os Was ho sulce IB.) Giban 


[b] Mere receipt for goods which 
are to be shipped at some future time 
by some uncertain vessel, is not a 
bill of lading within the contract. 
Diamond Alkali Export Corp. v. Bour- 
geois, [1921] 3 K. B. 4438. 


[c] False bill of lading.—Tender 
of a bill of lading “received for trans- 
port” was no tender to purchaser, 
where bill of lading was false, in 
that shipment was not within cus- 
tody and control of signer of bill of 


lading. Hyman-Michaels Co. v. Fox, 
298 Fed. 440. . 
[d] Date of shipment must be 


correctly stated in the bili of lading. 
Finlay & Co., Ltd. v. Kwik Hoo Tong 
Handel Maatschappij, [1928] 2 K. B. 
604. 
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is in the seller or the buyer, or a third person, pro- 
vided the seller is in a position to pass title by the 
bill of lading, if the goods are in existence,°® but he 
need not have appropriated the particular goods in 
the particular bill of lading to the buyer until the 
moment of tender. 
does not include the bill of lading or contract of 


A delivery or tender which 


and an insurance policy®® if the 


contract is a straight C. I. F. contract, and not a 
modified one,°* is insufficient, and although the goods 
arrive safely the buyer is not bound to accept them if 
the seller did not insure them.°*® 
or contract of affreightment°® and the policy of in- 
surance®? must comply with the contract of sale and 


The bill of lading 


[e} Effect of war.—The buyer is 
entitled to refuse a tender of ship- 
ping documents where an acceptance 
thereof, and further performance of 
the contract would, owing to an out- 
break of war after shipment but be- 
fore arrival of the goods at destina- 
tion, involve a violation of the act 
against trading with the enemy. 
Karberg wv. Blythe (f9t6i et Ke Be 
495, ¢- BRC) 934 “afl OE1915 |) 2 iar 
379]; Duncan v. Schrempft, [1915] 
3 KEEBe3eb5: 


[f{] Bill of lading held sufficient. 
—Re Salmon, 8 Asp. M. C. 599. 


57. Liberty Export, ete., Corp. v. 
Swift, 231 Ill. A. 1; Yuill v. Robson, 
P9 O'S [A KIB 2707's Tied kee Be Os 
Loders & Nucoline, Ltd. v. New Zea- 
land. Bank;e45s22s laze) 122035) Maime 
bere. \v. Hvans, 41 2. Toe R38" baie 
T. L. R. 613]; Burstall v. Grimsdale, 
11 Com. Cas. 280; Canada Hardware 
Co. v. Suren-Hartmann Co., 24 Que. 
Super, 430. 


[a] Requisites of insurance con- 
tract.—(1) The seller must obtain 
such insurance as will cover the 
whole loss, and the contract is not 
complied with by insurance war- 
ranted free from particular average 
or partial loss. 
Co. v. Suren-Hartmann Co., 24 Que. 
Super. 430. (2) A document of in- 
surance is not a good tender in Eng- 
land under a C. I. F. contract unless 
it is an actual policy and falls with- 
in the provisions of the Marine In- 
surance Act of 1906. Diamond AI- 
kali Export Corp. v. Bourgeois, 
[192ds) “$a Kee Boe 4435.03), > Bhe pues 
chaser is entitled to demand a policy 
which covers, and covers only, the 
goods mentioned in the bills of lad- 
ing and invoice. Manbre Saccharine 
Co:,f td, vei Corn, Products .Consnutds 
PLOLS ILS KY Bee tose Gor Planers 
purchased cattle from defendant on 
Cc. I. F. terms, the terms as to in- 
surance in the contract being that 
it was to be “against all risks.” 
Defendant delivered to plaintiffs a 
policy which had clauses attached 
headed  ‘“‘All Risks’ Live Stock 
Clauses,’ containing the following: 
“To cover mortality, jettison, wash- 
ing overboard, and risks of every 
kind from time of arrival at wharf 
and until delivered to consignees, 
but free of all claim for particular 
average and depreciation in respect 
of animals which walk ashore,” &c. 
The policy econtained the clause 
“warranted free of capture, seizure, 
and detention, and the consequences 
thereof.” It was held that as the 
policy contained the free of capture, 
seizure, and detention clause (al- 
though as between an insurance bro- 
ker and underwriters its insertion 
was usual in an “all risks’ policy) 
it did not comply with the terms of 
the contract of sale, which entitled 
plaintiffs to be covered against so 
obvious a risk as that of the cattle 
being prevented from being landed 
owing to a Government prohibition, 
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_.For later cases, developments and changes in the law see Annotations, same title and section number, 
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be valid and effective at the time they are tendered. 
But it has been held that a seizure of the vessel after 
outbreak of war, thereby rendering performance im- 
possible, did not invalidate a tender of the docu- 


ments.°* Where the buyer agrees 


goods against dock warrants, the kind of warrants 
to which he is entitled depends on the nature of the 
party may waive performance of 
the exact requirements of the contract, either ex- 
pressly or by implication arising from acts and con- 


eontract.°® Either 


and therefore that defendant was 
liable for loss occurring to plaintiffs 
in consequence of the cattle not be- 
ing allowed to be landed by reason 
of such a prohibition. Yuill v. Rob- 
son, [1908] 1 K. B. 270. 


[b] Delivery of broker’s cover- 
rate instead of an insurance policy 
is insufficient. Wilson v. Belgian 
Graint sete. Co, 119207 2 K Bw i. 


[c] Construction of contract.— 
(1) Risks to be covered by insurance 
policy. Vineentelli v. Rowlatt, 12 
Asp. M. C. 34. (2) Right to proceeds 
of policy. Strass v. Spillers & Bak- 
Crs luca Lledo. Kn B59. 

{d] Application of Sales of Goods 
Act.—Plaintiffs sold goods to defend- 
ants on C. I. F. terms in May, 1914. 
The goods were shipped in the latter 
part of July, 1914, at Calcutta on a 
British steamer for carriage to 
Smyrna. Plaintiffs insured the goods 
by a policy containing the usual f. ec. 
and s. clause. Subsequent to the 
shipment of the goods defendants be- 
came desirous, owing to war becom- 
ing imminent, that the goods should 
be insured ‘against war risks. Plain- 
tiffs, however, did not inform them 
as to the name of the steamer on 
which the goods were shipped until 
August 21, when the goods were un- 
insurable owing to the steamer hav- 
ing been sunk some days previously 
by a German cruiser. In an action 
to recover the price of the goods, it 
was held that Sale of Goods Act 
(1893) § 32 subs 3 did not impose 
any duty upon plaintiffs to supply 
information to defendants as to the 
name of the steamer to enable them 
to insure, as that section does not 
apply to a C. I. F. contract entered 
into at a time when war is not con- 
templated and when it is not usual to 
insure against war risks, the vendor 
under C. I. F. contract effecting all the 
insurance that is usual; and further, 
that the subsection did not impose 
any new obligation upon the vendor 
to give information to the buyer 
when, subsequent to the date of the 
contract and the date of shipment it 
became usual, on account of war be- 
coming imminent to insure against 
war risks, and that therefore plain- 
tiffs were entitled to recover. Law & 
Bonar, Ltd. v. British American To- 
bacco Co., Ltd., [1916] 2 K. B. 605. 


58. In re Weiss & Co., Ltd., [1916] 
1K. B. 346. 


[a] Illustration.—A contract for 
the sale of oil to be shipped from 
an Oriental port, at a price including 
cost, freight, and insurance, to Ant- 
werp contained a provision that the 
buyers were to pay the full amount 


of provisional invoice by cash 
against shipping documents on or 
before arrival of steamer in. Ant- 


werp, or three months after notice 
of arrival of documents in London, 
whichever might happen first. Some 
of the cases of oil were shipped on 
May 11, 1914, on the SS. Glenearn, 
a British vessel, for Antwerp, and 
the sellers rendered to the buyers 
provisional invoices showing the 
amount due. On Aug. 5, 1914, the 
sellers notified the buyers that the 
documents relating to the oil on the 
SS. Glenearn had arrived in London 
on May 27, and asked for payment 
on August 27. War broke out be- 
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duct.°° 


to pay for the 


liver.®4 


Belgium and Germany on 

1914, and between Great 
Britain and Germany on Aug. 4, 
1914. The Glenearn had since the 
outbreak of war been seized by the 
Germans and taken to Hamburg. 
Tender of the documents was as- 
sumed to have been made on Au- 
gust 18. The sellers on the expira- 
tion of the British moratorium called 
upon the buyers to take up the docu- 
ments and pay the price of the goods, 
but the buyers refused, and it was 
held that the tender of the documents 
was a good tender, that the buyers 
were bound to pay for the goods, in- 
asmuch as there was no illegality in 
the sellers tendering documents call- 
ing for delivery of the goods at Ant- 
werp, which at that time was not in 
the possession of the Germans, and 
that the fact that performance of 
the contract had become impossible 
by reason of the seizure of the Glen- 
earn by the Germans did not prevent 
the tender of documents from being 
a valid tender. In re Weiss & Co., 


tween 
Aug. 3, 


Ltd (19167 1. KBs 346. 
A 59. Romariz v. Zeyen, 35 T. L. R. 
299. 

[a] Clean warrants.—If a buyer 
does not stipulate for clean war- 


rants, he is not entitled to refuse to 
accept the warrants merely on the 
ground that they contain the words 
“cases frail, not accountable for 
quantity of contents.” Romariz v. 
Geyen, 35 To Rs 299° 


60. Rand v. Morse, 289 Fed. 339; 
Smith Co. v. Moscahlades, 193 App. 
Div. 126, 188 NYS 500. 


[a] Inadequacy of insurance pol- 
icy.—In an action on a C. I. F. con- 
tract to recover the price of goods 
shipped, but lost at sea by the sink- 
ing of the ship by a submarine, de- 
fendants, by presenting their objec- 
tions to payment thereof on the 
ground that plaintiff should have tak- 
en out war risk insurance, thereby 
waived an objection that the marine 
poliey tendered was inadequate. 
Smith Co. v. Moscahlades, 193 App. 
Div. 126, 183 NYS 500. 


[b] Acceptance of documents.—A 
buyer under C, I. F. contract, having 
accepted documents furnished by 
seller, on which he was paid by bank, 
and given notice of affirmance, can- 
not thereafter claim it did not re- 
ceive proper documents, and on that 
theory recover of seller as for money 
had and received. Kunglig Jarn- 
vagsstyrelsen v. National City Bank, 
20 F, (2d) 307 [certiorari den 275 U. 
S. 497, 48 SCt 121, 72 L. ed. 392]. 


[ec] Question for jury.—Where 
there was substantial proof that buy- 
er under C. I, F. contract knew only 
photographic copies of insurance pol- 
icy and certificate of survey were at- 
tached to bill of lading, but during 
ten days, during which draft and 
documents were held by bank pend- 
ing controversy over payment of in- 
terest, no complaint or objection on 
that ground was made, the question 
of waiver was properly submitted to 
jury. Rand v. Morse, 289 Fed. 339. 


61. Acceptance or rejection in part 
for defects in quality see supra § 399. 
Refusal to accept as excuse for 
nonperformance by seller see supra 
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[§ 480] E. Acceptance*1—1. Obligation To Ac- 
cept and Remove Goods—a. In General. 
obligation to deliver implies a reciprocal obligation 
to aceept, 62 yet as delivery and acceptance are con- 
current conditions the duty to accept does not arise 
unless there is a sufficient delivery®* or offer to de- 
On the other hand if the delivery or offer to 
deliver is good the buyer is bound to accept,®* unless 
the seller has waived the right to insist upon accept- 


While the 


62. Ga.—Oklahoma Vinegar Co. v. 


Carter, 116 Ga. 140, 42 SEH 3878, 94 
AmSR 112, 59 LRA 122. 

Ky.—Cogan v. Wall, 206 Ky. 89, 
266 SW 884. 

Md.—Kirwan vy. Roberts, 99 Md. 


341, 58 A 32. 


Mo.—Worth v. Herbert, 59 Mo. A. 
560. 


N. Y.—Clark v. Dales, 20 Barb. 42. 


Tenn.—Hardwick v. American Can 
Co., 113 Tenn. 657, 88 SW 797. 


63. See supra § 296 et seq. 
64. See supra § 312 et seq. 
65. ‘U. S.—Harrison vy. Fortlage, 


161 U. S. 57,16 SCt 488, 40 L. ed. 616; 
In re Cowen, 11 F. (2d) 692; Hinde, 
ete., Paper Co. v. Atterbury, 185 Fed. 
76, 107 CCA 296; Léhman v. Salzge- 


ber, 124 Fed. 479; Faddis v. Mason, 
122 Fed. 410, 59 CCA 27; HEdward 
Hines Lumber Co. v. Alley, 73 Fed. 
603, 19 CCA 599. 

Ala.—Browne vy. Giger, 128 S 174; 
American Tie, ete, Co. v. Naylor- 


Lumber Co., 190 Ala. 319, 67 S 246; 
McFadden Vv. Henderson, 128 Ala. 221, ; 
29 S 640. 


Conn.—United Mach. Co. 
$9) (Conn 336,04. An 3565 
Selden, 69 Conn. 544, 38 A 


Ga.—Wayne Oil Tank, 
Claxtony Oils iCown3 2) Gale 530, 124 
SE 75; Small v. Robertson, 30. Ga 
A. 723, 119 SE 435; Wholesale Mer- 
cantile Co. v. Jackson, 2 Ga eA Ci6, 
50 SE 106. 


Ill.—Garden City Wire, etc., 
Kause, 67 Ill.’ A. 108. , 


Iowa.—Loftus v. Riley, 83 Iowa 
503, 50 NW 17; Sedgwick v. Cot- 
tingham, 54 Iowa 512, 6 NW 738. 


Kan.—Ferry Co. v. Ballinger, 8 
Kan. A. 756, 60 P82 24, 


Ky.—Continental 
Smith, 225 Ky. 175, 
Walker Vv. Kirwan, 
KyL 738. 


Md.—Kirwan v. 
341; 58 A 32. 


v. Etzel,- 
Parker v..- 
ASS 2D 


Ct: CO. eve 


Co. v. 


Jewelry Co. v. 
7 SW (2d) 1060; 
90 SW 244, 28 


Roberts, 9 9 Md. 


Mass.—Rodman v. Guilford, 112 
Mass. 405; Nichols v,. Morse, 100 
Mass. 528. 


Mich.—T. Wilce Co. v. Kelley Shin- 
gle Co., 130 Mich. 319, 89 NW 957. 


Mo.—Moran Bolt, ete., Mfg. Co. v. 
St. Louis Car Co., 210 "Mo. W158, 109 
SW 47; Kellerman Contr’ Co: va Chit 
cago House Wrecking Co., 137 Mo. A. 
392, 118 SW 99; Gratiot St. Ware- 
house Conve Wilkinson, 94 Mo. A. 528, 
68 SW 581; Coates v. Hurst, 65) 
Mo. A. 256; Stresovich v. Kesting, 
63 Mo. A. 57. 


Nebr.—Backes ‘v. Black, 
(Unoff.) 74, 97 NW 321. 


N. J.—Barton v. McKelway, 
Je Taed65. 


N. Y.—Glass v. Misroch, 239 N. Y. 
475, 147 NE 71; Pacific Iron Works 
v. Long Island R. Cos) 62? INL Wears 
Lehmaier v. Standard Specialty, etc., 
Cone lL23c App Diy, 430, .108 NYS 402; 
Owen v. Matthews, 19 NYS 813. 


N. D.—Reeves y. Corrigan, 3 N, LD. 
415, 57 NW 80. 

Or.—Brigham vy. Hibbard, 28 Or. 
386, 43 P 383. 


5 Nebr. 


22 N. 
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ance;°* and a proper delivery is sufficient to bind the 
buyer, although he refuses to accept.°7 If the con- 
tract. is such that the seller is not bound to send the 
goods and he places them at the disposal of the buy- 
er, affording him reasonable facilities to remove 
them,*® the buyer is bound to accept and remove 
them.*® But a bare contract of sale does not imply 
a promise by the buyer to remove the property from 
the seller’s premises, or other place in which it hap- 
pens to be.?° 


Uniform Sales Act providing that it is the duty 
of the buyer to accept the goods in accordance with 
the terms of the contract,’ does not apply where a 
contract of sale was delivered conditionally and the 
conditions have not been performed.’ 


Holding as bailee of seller. The consignee of goods 
which are shipped without an agreement to purchase 
need not accept them,** but he becomes a bailee for 
the consignor and is bound to exercise reasonable 
care to preserve the property against loss or dam- 
age.”4 

Waiver by seller. The seller may waive nonper- 
formance on the part of the buyer,’® by acts done 
with knowledge of all the facts.7® But such waiver 
may be retracted if made in ignorance of the facts.*” 
Under a contract for the purchase of the seller’s 


Tenn.—Fitzpatrick Vv. Fain, 3/v. Lo Grasso, 


Coldw. 15. NYS 349. 
Tex.—Blackstad Mercantile Co. v. Or.—Brigham 
Porter, (Civ. A.) 158 SW. 216; Cros-| 386, 43 P 383; 


by v. De Bord, (Civ. A.) 155 SW 647; 
Cumberland Nursery Co. v. Sudberry, 
(Civ. A.) 54 SW 27. 
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203 App. Div. 50, 196 ons 


Schneider v. Oregon 
Paces CO, scOLOnrinl ize book. 


Vt.—Chamberlain vy. Farr, 23 Vt. 


[§§ 480-481 


entire output for a certain period, a provision that 
the buyer shall, as nearly as possible, order a stated 
quantity each month, relates to the manner of per- 
formance, and the seller did not waive the right to 
sue for breach of contract because he did not declare 
a violation at the time the buyer first failed to take 
the specified monthly quantity.7* So, where a con- 
tract provided for delivery of equal monthly install- 
ments during the year, the seller’s forbearance to 
insist on deliveries in equal monthly installments 
and his consent to changes in.times and amount of 
deliveries, with a recognition that the yearly amount 
was not to be changed, did not preclude him from 
insisting that the buyer take the yearly amount con- 
tracted for.*® 


[§ 481] b. Time of Acceptance and Removal. 
The time for acceptance depends on the terms of the 
contract,’° and since the duty to deliver and the 
duty to accept are reciprocal®! the time of delivery®? 
is ordinarily the time for acceptance.8* The buyer is 
not bound to accept the goods on the day of their 
arrival if that is not the day of delivery.8+ If the 
time of delivery is limited to a certain period, within 
which delivery is to be made at the buyer’s option, 
he is at least obliged to accept the goods at the end 
of the period.*® If no definite time for acceptance 


is fixed, ordinarily acceptance may and should be 
rem v. Flynn, 62 Or. 465, 125 
Hebbard, 28 Or. 76. Rosenbaum Hardware Co. v. 
Paxton Lumber Co., 124 Va. 346, 97 
SE 784. 

77. Rosenbaum Hardware Co. v. 
Paxton Lumber Co., supra. 


78. Rocky Mountain Fuel Co. v. 
Consolidated Coal, ete., Co., 276 Fed. 


W. Va.—Bernard Gloekler Co. v. 265 
Carr, 72 W. Va. 720, 79 SE 732. 68. See supra § 358. 
Wyo.—Western ARES 69. Miller v. E. M. Sergeant Co., 


Milling 
Co. v. Worthington, 31 Wyo. 82, 223 
21:3. 


Eng.—In re Salomon, 81 L. T. Rep. 
INESse 325. 


Ont.—Geddes v. American Nat. 
Red Cross, 17 OntWN 43. 
Que.—Metallic Bedstead Co. v. 


Sapery, 6 HastLR 201. 


[a] Insufficient offer to accept.— 
Where the buyer bound himself to 
buy seller’s alfalfa hay of choice 
quality, the buyer’s offer to take the 
choice hay that the seller then had 
on hand, while asserting that the 
seller had no hay of that quality, was 
not an offer to perform. Western Al- 
falfa Milling Co. v. Worthington, 31 
Wyo. 82, 223 P 218. 


66. See infra text and notes 75-79. 

67. Ala.—Horticultural Dev. Co. 
vy. ‘Loxley Farms Co,, 214 Ala. 109, 
106 S 686. 


Conn.—Fish v.’ Spicer, 60 A 696. 


Kan.—Richey v. Shinkle, 86 Kan. 
6i6,, 13, P7195. 


Ky.—Continehtal Jewelry Co. v. 
Smith, 225 Ky. 175, 7 SW_ (2d) 1060; 
Monarch vy. Matthews, 9 SW 500, 10 
KyL 482. 


La.—Kyle Motor Car Co. v. Suarez, 
Wea, Ay 67, 1284S 693: 

Me.—Beedy v. Brayman Wooden 
Ware Co., 108 Me. 200, 79 A 721, 36 
LRANS 76,-AnnCas1913B 273. 


Mass.—Burroughs Adding Mach. 


Go. “v.. Mt.° Auburn Cemetery, 217 
Mass. 378, 104 NE 744; Rodman y. 
Guilford, 112 Mass. 405; Nichols v. 


Morse, 100 Mass. 523. 

N..J.—Barton v. McKelway, 22 N. 
Jzgluse 160. 

N. Y.—Pacific Iron Works v. Long 
Island R. Co., 62 N. Y. 272; Brown 


191 App. Div. 814, 182 NYS 382 [app 
dism 229 N. Y. 609 mem, 129 NE 927 
mem]; Chamberlain v. Farr, 23 Vt. 
265; Carpenter v. Dole, 13 Vt. 578. 


70. Kellerman Contracting Co. v. 
Chicago House Wrecking Co., 137 Mo. 
Ay 892, Lee SW 99. 


71. § 41. 


72. Continental Jewelry Co. v. In- 
gelstrom, 43 Ida. 337, 252 P 186. 


73. Gladium Co. v. Thatcher, 95 
Cal. A. 85, 272 P 340. 


74 Gladium Co. v. Thatcher, su- 
pra. 


75. Dustin Grain Co. v. McdAllis- 
ter, 296 Fed. 611; Mann v. Flynn, 62 
Or. 465, 125 P 274; Norfolk Hosiery, 
etc., Mills Co. v. Adtna Hosiery Co., 
124 Va. 221, 98 SE 43. : 


[a] Acts constituting waiver. 
Where twenty carloads of corn were 
sold under an agreement that, if the 
corn did not come up to grade, the 
buyer could draw back on the ship- 
per, and the buyer telegraphed the 
seller that certain shipment was not 
up to grade, and asked if it might 
draw back, and the seller assented 
and paid the draft, the seller thereby 
waived and estopped himself from 
claiming that the buyer breached the 
contract by not accepting the corn 
shipped, it appearing that the buyer 
continued selling corn in reliance on 
delivery to it by the seller of the re- 
mainder of the corn. Dustin Grain 
Co. v. McAllister, 296 Fed. 611. 


[b] Acts not constituting waiver. 
—Where a contract for the sale of 
a magazine provided that the seller 
should have the open accounts on the 
books of the magazine on a specified 
date, the acceptance by the seller of 
a subscription on that date was not 
a waiver of performance by the buy- 


661 [certiorari den 259 U. S. 589 mem, 
42 SCt 591 mem, 66 L. ed. 1078 mem]. 


Obligation of parties under con- 
tracts for sale of entire output gen- 
erally see supra § 381. . 


79. Atlanta Oil, etc., Co. v. Phos- 
phate Min. Co., 144 Ga. 75, 86 SH 216. 


80. Miller v. Lee, 78 Colo. 21, 238 
P 36; Cumberland Nursery Co. v. 
Sudberry, (Tex. Civ. A.) 54 SW 27; 
Yours Truly Biscuit Co. v. Chas. H. 
Lilly Co., 142 Wash. 513, 253 P 817; 
a v. Chipman, 59 Wis. 211, 18 NW 


[a] Construction of contract.— 
Under a contract for the sale of cat- 
tle, providing that the buyers should 
have the option of exercising their 
own judgment as to when they should 
receive the cattle, subject to a feed- 
ing contract between the seller and 
another, whenever such feeding con- 
tract is terminated delivery of the 
cattle by the feeder to the seller re- 
quires the buyers under the contract 
of sale to accept them. Miller v. 
Lee, 78,,Colo, 21,.238);i 36s 


[b] Im Louisiana the buyer can- 
not accept after having been put in 
default. Belle Alliance Co. vy. Inter- 
national Molasses Co., 8 La. A. (Or- 
leans) 176. 


81. See supra § 480. 
82. See supra § 327 et seq. 


83. Faddis v. Mason, 122 Fed. 410, 
59 CCA 27; Brenner v. Arnovitz, 188 
Wis. 319, 206 NW 73. And see cases 
supra note 80; infra notes 84, 85. 


84. Cumberland Nursery Co. v. 
Sudberry, (Tex. Civ. A.) 54 SW 27; 
in v. Chipman, 59 Wis. 211, 18 NW 


85. Richey v. Shinkle, 36 Kan. 516, 


ae 795; Nichols v. Bishop, 136 Mass. 


—- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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within a reasonable time,*® although it may be the 
duty of the buyer to accept the goods at once if time 
is of the essence of the contract,*7 or the goods are in 
danger of loss;8* and for an unreasonable delay in 
acceptance the buyer may render himself liable in 
damages.°® 


Removal of goods. If the goods are to be removed 
by the buyer, they must be removed within the time 
specified in the contract®® unless such requirement is 
waived by the seller.°t On the other hand, it has 
been held that mere delay in removing the goods does 
not forfeit the buyer’s right to the property,®? but 
merely renders him, liable for damages which the 
seller sustains thereby,®® expense of storage,®* and 
demurrage.°> But the buyer of goods arriving in 
bond may refuse to receive them until the proper 
papers are obtained from the customs house without 
ineurring any liability for demurrage, although the 
removal might have been sooner effected by the il- 
legal consent of a subordinate government officer.°°® 
If no time is fixed, the buyer may and must remove 
the goods within a reasonable time,?* unless the con- 
tract gives him the right to remove them at any 
time.°S Where goods are shipped in the seller’s cars, 
and the contract is silent as to the time of unloading, 
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the buyer, who knows that such cars when unloaded 
are to be returned for other shipments, impliedly 
undertakes to unload them within a reasonable time 
after notice of their arrival,®® and on his failure to 
do so he must compensate the seller for their use 
during the period of wrongful detention.t 

Waiver of delay. Failure to accept and remove 
within the time specified is waived by subsequent 
deliveries,” even though there is no intention on the 
part of the seller to waive the time provision.? 

[§ 482] c. Refusal To Accept or Remove*—(1) 
In General. Where delivery is made or tendered un- 


_ der a valid contract and conforming to the contract, 


at the place and in the manner agreed on, the buyer’s 
failure or refusal to accept is a breach of the con- 
tract on his part,® rendering him liable for the pur- 
chase price,® or for damages,’ the nature of the sell- 
er’s remedy depending as a general rule on whether 
title to the property has passed.® 

. [§ 483] (2) Anticipatory Breach.? Where the 
buyer, before time for performance by the seller, re- 
pudiates the contract, as by notifying the seller that 
he will not accept deliveries according to the terms 
of the contract, there is an anticipatory breach of 
the contract on the part of the buyer,!® rendering 


86. U.S.—Dunn v. Mayo Mills, 134 
Fed. 804, 67 CCA 450. 


Ala.—McFadden y. Henderson, 128 
Ala. 221, 29 S 640. 


Ill.—Sanborn vy. Benedict, 
309. 


N. Y.—Cragin v. O’Connell, 50 App. 
Div, 339, 63; NYS-1071 faff 169 N. Y. 
573 mem, 61 NE 1128 mem]; Hub- 
bard v. Rockaway Lunch Co., 131 
Mise. 53, 225 NYS 638. 


Ww. Va.— Wiggin v. Marsh Lumber 
DOs UW ee Vas 1s) Ole SO 4. 


And see Roddy v. Sosnow, 213 Ky. 
77, 280 SW 478 (buyer held entitled 
to reasonable opportunity to verify 
inventory of goods before accept- 
ance). 

87. Henderson vy. McFadden, 112 
Fed. 389, 50 CCA 304; Ferguson v. 
Rynes, 127 Ark. 617, 191 SW 920. 


88. Morrell Vv. Koerner-Parker 
Lumber Co., 51 Mo. A. 592 (goods 
which would be exposed to pillage). 


USny P11. 


89. Bloxam y. Sanders, us Bide.) 
941, 10'ECL 477, 107 Reprint 1309; 


Greaves v. Ashlin, 3 Campb. 426, 170 
Reprint 1433. 

90. Jurgens v. Warmoth, 160 La. 
475, 107 S 311; Kellam vy. McKinstry, 
69 N. Y. 264 [aff 6 Hun 381]; Gray v. 
Delaware, etc., R. Co., 48 N. Y. Super. 
La. 

[a] Contract construed as not re- 
quiring buyer of building material 
to remove it from plantation within 
stated period, but only from _ build- 
ings. Jurgens v. Warmoth, 160. La. 
475, 107 S 311. 


91. Gray v. Delaware, etc., R. Co., 
48 N. Y. Super. 121. 


92. Halstead v. Jessup, 150 Ind. 
85, 49 NE 821; Davis v. Emery, 61 
Me. 140, 14 AmR 553; Bowser vy. 
Birdsell, 49 Mich. 5, 12 NW 888, 
Briggs v. Ottman, 15 Daly 46, 3 NYS 
49. 


93. Halstead v. Jessup, 150 Ind. 
85, 49 NE 821; Davis v. Emery, 61 
Me. 140, 14 AmR 553; Dibblee v. Cor- 
bett, 9 AbbPr (N. Y.) 200. See also 
infra § 1022. 

94. Lehman v. Skelton, 46 Ala. 
310; Ducey Lumber Co. v. Lane, 58 
Mich. 520, 25 NW 568; Dayton v. 
Rowland, 1 Daly (N. Y.) 446. 

95. Blanchard v. Pacific Rolling- 


Mill Co., (Cal.) 36 P 584. 

96. Gillespie v. Durand, 3 E. D. 
Smith (N. Y.) 531. 

97. Ala.—Heflin v. 
Ala. 566, 28 AmR 776. 

Fla.—Whiting v. Gray, 27 Fla. 482, 
8 S 726, 11 LRA 526, 

Ill.—Ogden v. Lucas, 48 Ill. 
Wichert v. Stafford, 25 Ill. A. 218. 

Mass.—Barry v. Woodbury, 
Mass. 592, 91 NE 902. 

Mich.—Bolton vy. Riddle, 
te 

N. H.—Howe v. Batchelder, 49 N. 
He 204. 

N. Y.—Warren y. Leland, 2 Barb. 
613. 


Bingham, 56 


492; 
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35 Mich. 


Vt.—Danforth v. Walker, 40 Vt. 
257. ‘ 
98. Weinstein vy. Sheer, 98 N. J. L. 


511, 120 A 679. 


99. Penn Oil Co. v. Triangle Petro- 
leum, ete.,. Co. 1386 Md) 559, 111 A 
482. 


1. Penn Oil Co. v. Triangle Petro- 
leum, ete., Co., supra. 

2. Gray v. Delaware, etc., R. Co., 
420 NY VeSupent Lal srours: iruly, 
Biscuit Co. v. Chas. H. Lilly Co., 142 
Wash. 5138, 253 P 817. 

3. Yours Truly Biscuit Co. v. Chas. 
H. Lilly Co., supra. 

4. As excuse for. failure to deliv- 
er see supra § 464. 

5. .U. S.—Garcia, ete., Co. v. Wash- 
ington Dehydrated Food Co., 294 Fed. 
765. 

Me.—Chase v. Doyle, 
116 A 267. 

N. Y.—Blumenthal v. Gallert, 240 
N. Y. 217, 148 NE -215; Lackawanna 
Mills v. Weil, 21 App. Div. 492, 47 
NYS 585 [aff 162 N. Y. 642 mem, 57 
NE 1114 mem]. 

N. C.—Lamborn v. Hollingsworth, 
195 N. C. 360, 142 SE 19. 

Or.—Daniels v. Morris, 65 Or. 289, 
£30 <PaSO7 mle ania? oo. 

Tex.__Pennington Produce Co. v. 
Browning, (Commn. A.) 299 SW 870 
[aff (Civ. A.) 298 SW 935]. 

Utah.—Cazier v. Stack, 45 Utah 124, 
143 P 138. : 

Va.—Mayflower Mills v. Hardy, 138 
Va. 138, 120 SE 861. 


121 Me. 204, 


Wash.—Olson v. W. F. G. Rice Co.,. 
155 Wash. 75, 283 P 442. 

W. Va.—Emerson Shoe Co. v. Nee-- 
ly, 99 W. Va. 657, 129 SE 718, 47 ALR. 


189; Virginia Iron, etc., Co. v. Lake,. 
etc., Coal. .Corp.; 93) W. “Va. 155.116; 
SE 145. 


6. See infra § 946. 
7. See infra § 1022. 
8 See infra § 952. 


Resale by seller on buyer’s refusal 
to accept see infra IX, EB. 


9. As excuse for nonperformance 
by seller see supra § 464. 


jJo. U. S.—Farish Co. v. Madison 
Distributing Co., 37 F. (2d) 455; Cub 
Fork Coal Co. v. Fairmount Glass 
Works, 33 F. (2d) 420 [certiorari den 
280 U. S. 601 mem, 50 SCt 82 mem, 
74 L. ed. 646 mem]; Petoskey Port- 
land Cement Co. v. E. V. Benjamin 
Co., 296 Fed. 9. 


Ark.—De Lukie v. American Petro- 
leum Co., 170 Ark. 453, 280 SW 669; 
Thomas D. Murphy Co. v. Russéll, 164 
Ark, 231, 261 SW 318. 


Cal.—Cossins v. Hershel, ete., Fruit 
peodugts Co., 103 Cal. A. 524, 284 P 

Ga.—Phillips-Jones Co. v. Black- 
Stock, 23 Ga. A. 574, 99 SE 48. 


_ Ky.—Acme-Jones Co. v. Ellis Mill- 
ing,Co., 200 Ky. 811, 255 SW 829. 


Mass.—Pope v. Brooks, 249 Mass. 
381, 144 NE 214. : 


Mo.—Manzke v. Goldenberg, 149 
Mo. A. 12, 129 SW 382; Gabriel v. 
Akinsville Pressed Brick Co., 57 Ma 
A. 520. 


Nev.—Holland v. Rock, 50 Nev. 340, 
259 -P) 415. 


N. J.—National Spun Silk Co. v. 
Peerless Silk Mills Co., 97 N. J. Lu. 
190, 116 A 711 {aff 96 N. J. L. 49, 114 
A 312]. 


N. Y.—Lace Selling Co. v. Shapiro, 
249 N, Y. 68, 162 NE 586; Franklin. 
Sugar Refining Co. v. Lipowicz, 220 
App. Div. 160, 221 NYS 11 [aff 247 
N. Y. 465, 160 NE 916]; Plunkett v.. 
Comstock-Cheney Co., 211 App. Div. 
737, 208 NYS 93; Pierson v. Ameri- 
ean Steel Export Co., 194 App. Div. 
555, 185 NYS 527; Hubbard v. Rock- 
away Lunch Co., 131 Misc. 53, 225 
NYS 638; Riegal Sack Co. v. Tide- 
water Portland Cement Ca., 95 Misc. 
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him liable to an immediate action for damages,!! pro- 
vided the seller assents to the repudiation and elects 
to treat it as a termination of the contract;!? 
the seller does not waive his right of action by subse- 
quent offers to deliver, not accepted by the buyer.!? 
Since the buyer has a legal right to repudiate the 
contract while it is still executory,!* subject to the 
right of the seller to recover damages for such re- 
pudiation,'® shipments made thereafter are at the 


202, 158 NYS 954; 
Wechsler, 203-NYS 197. 


N. D.—Loveland v. Havlena, 50 N. 
Di157, 195 NW; 12, 30 ALR 325. 


Okl.—Colonial Sugar Co. v. Wald- 
repycl2t Oki 31, 246° P2623. 


Tex.—Western Oil Sales Corp. v. 
Bliss, (Commn. A.) 299 SW 637 [aft 
(Civ. A.) 292 SW 640]. 


Utah.—Jordan y. Madsen, 69 Utah 
112, 252 P 570. 


Va.—Wessel v. Crozet Cooperage 
Co., 143 Va. 469, 130 SE 393. 


[a] Ilustrations.—(1) Refusal of 
buyer to accept tomatoes tendered 
and notice to seller it would receive 
no more was repudiation of contract. 
Cossins v. Hershel, etc., Fruit Prod- 
ucts Co., 103 Cal. A. 524, 284 P 10388. 
(2) Where a buyer, whose contract 
fixed the price to be paid for the goods 
sold and required him to give ship- 
ping directions, wired the seller he 
expected the current price, which was 
less than the contract price, and au- 
thorized the seller to ship at once or 
cancel the order, with a request to 
wire an answer, the telegram was not 
merely a proposition for modification 
of the existing contract, but was 
clearly intended as a refusal to ac- 
cept the shipment unless made at the 
current price, so that the seller was 
justified in treating it as a breach 
and was entitled to the damages pre- 
scribed in the contract for such 
breach. Wyatt v. Russell-Miller Mill- 
ing Co., 198 Ky. 41, 247 SW 1104. 


{b] Time of repudiation.— Where 
a buyer at first refused to pay drafts 
drawn on him for price, on account 
of alleged excess charges which were 
adjusted by the seller, and later 
wrote the seller canceling the order 
for delay, no breach of contract oc- 
curred until the time of the second 
letter, which constituted a repudia- 
tion of the contract. San Francisco 
Tron, ete., Co. v. Sweet Steel Co., 23 
AEDS (24) 783. 

[ec] Breach held not anticipatory. 
—Where contract called for shipment 
in December, 1919, or January, 1920, 
at the seller’s option, and option was 
exercised on Jan. 13, 1920, when sell- 
er notified buyer of its readiness to 
ship and asked for shipping instruc- 
tions, there was a complete breach, 
and not an Ae Saag breach, by the 
buyer on Jan. 23, 1920, when it re- 
fused to carry out the terms of the 
contract. Garcia, ete., Co, v. Wash- 
ington Dehydrated Food Co., 294 Fed. 
765. 

11. See infra § 1025. 

12. U. S.—Auglaize Box Bd. Co. v. 
Kansas City Fibre Box Co., 35 F. (2d) 
822 [certiorari den 281 U. S. 730 mem, 
50 SCt 247,.mem, 74 L. ed. 1147 mem]; 
Cox, ete., Co. v. Crane Iron Works, 5 
F. (2d) 314; Angelo v. Lamborn, 2 
F, (2d) 854. 

Conn.—Belisle v. Berkshire Ice Co., 
98 Conn. 689, 120 A 599, 34 ALR 108. 


Tll.— John A. Roebling’s Sons’ Co. v. 
Lock-Stitch Fence Co., 130 Ill, 660, 22 
NE 518 [rev 28 Ill. A. 184]. 

Pa.—Rees v. R. A. Bowers Co., 280 
Pa. 474, 124 A 653; Clavan v. Herman, 
Oba. 20, L3VZA ST Ob. 


Mendelson vy. 
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seller’s risk.18 


and 


ments.+§ 


Va.—Wessel v. Gee 8 ace aii 
Co., 143 Va. 469, 130 SE 3 


Wis.—Sloss-Sheffield ater: etc., Co. 
v. Wisconsin Fdy., etc., Co., 187 Wis. 
34, 203 NW 746. 


Sask.—Sawyer-Massey Co., Ltd. v. 
Fedo Szlachetka, 5 Sask. Ue 224, 4 
DomLR 442, 21 WestLR 580, 2 West 
Wkly 751. 


[a] Option of seller.—(1) Notifi- 
cation by the buyer that he will not 
accept goods under a contract calling 
for future deliveries is merely re- 
pudiation, which may be treated as a 
breach or not at the option of seller. 
Sloss-Sheffield Steel, ete., Co. v. Wis- 
consin Fdy., ete., Co., 187 Wis. 34, 
203 NW 746. (2) Seller may stand 
on the contract and decline to accept 
a repudiation, or he may accept the 
breach as cancellation of the con- 
tract: Cox, <ete., Co. v. ‘Crane’ Iron 
Works, 5 F. (2d) 314. (3) Under a 
contract giving the purchasers no 
right to cancel the same, an attempt 
at cancellation by them before the 
date fixed for shipping the goods does 
not deprive the vendors of the right 
to carry out their part of the con- 
tract and, if they afterwards shipped 
the goods, they are entitled to recov- 
er damages for their non-acceptance. 
Sawyer-Massey Co., Ltd. v. Fedo 
Szlachetka, 5 Sask. L. 224, 4 DomLR 


442, 21 WestLR 580, 2 WestWkly 
T51. 
[b] Breach by one party alone 


ean occur only after the time for 
performance has arrived. Belisle v. 
Berkshire Ice Co., 98 Conn. 689, 120 
A 599, 34 ALR 108; Finlay v. Swir- 
sky, 98 Conn. 666, 120 A 561. 


[ec] Time of assent.—Although de- 
fendants, to whom plaintiffs contract- 
ed to sell Sugar to arrive, were from 
the first in default on the collateral 
provision of the contract that they 
should open a bank credit for the 
price in plaintiffs’ favor, yet, they 
having for some time given assur- 
ance that arrangements therefor were 
being made, plaintiffs, by not acting 
until they had unmistakable evidence 
of defendants’ intention not to per- 
form, did not lose the right then to 
acquiesce in defendants’ renunciation 
and sue for damages. Finlay v. Swir- 
sky, 98 Conn. 666, 120 A 561. 


{d] Retaking possession of goods 
on buyer’s repudiation of contract 
does not conclusively show seller’s 
assent to repudiation. Rees v. R. A 
Bowers Co., 280 Pa. 474, 124 A 658. 


[e] Rights of seller on refusal to 
assent.—(1) Where flour was: sold, 
and before shipment thereof the buy- 
er notified the seller of cancellation 
and repudiated the contract, the sell- 
er could properly refuse to acquiesce 
in the abrogation of the agreement, 
and could ship the flour to the place 
of delivery, and, on refusal of the 
buyer to accept at place of delivery, 
could recover damages resulting 
therefrom, although at the time of 
the notice of cancellation there, was 
an available market for the flour at 
point of shipment, and it could have 
been then sold without loss. Barber 
Milling Co. v. Leichthammer Baking 
Co... 273 Pa. 9 0% ALGwA: IGT ieee Airy 
1227. (2) Where the buyer of goods 
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Refusal of installment. Where the contract is en- 
tire, although providing for delivery in installments, 
a refusal to accept one installment is a breach of the 
entire contract.+? 
held that where the first of several installments is 
not delivered, the buyer is not lable for anticipatory 
breach in refusing to receive the subsequent install- 


On the other hand, it has been 


ito be manufactured notifies the sell- 


er, after receiving a part of the goods, 
not to deliver any more, the seller 
may decline to treat the contract as 
broken, and prcceed to manufacture 
and tender the residue. John A. 
Roebling’s Sons’ Co. v. Lock-Stitch 
Fence Co., 130 Ill. 660, 22 NE 518 [rev 
28 Ill. A. 184]. 


13. Canda v. Wick, 100 N. Y. 127, 
2 NE 381; *Hubbard v. Rockaway 
tunel Co.) 131) Mises 53; 6225 Ns 


14. Loveland v. Havlena, 50 N. D. 
157, 195 NW 12, 30 ALR 325; Ben- 
nett v. Dayton, 102 W. Va. 197, 135 
SE 13; Morgan-Gardner Electric Co. 
v. Beelick Knob Coal Co., 91 W. Va. 
SATM INQSIONS Si7e 


15. See infra § 1022. 


16. Bennett v. Dayton, 102 W. Va. 
OVS Danser Meliss 


Risk of loss or injury generally see 
infra §§ 608-611. 


17. Standard Growers’ Exch. v. 
Harris, 159 Ga. 178, 124 SE 884 [an- 
Swers to cert questions conformed to 
33 Ga. A. 195, 125 SE 782]; White, 
éetc., Lumber Co. v. Lynch, 31 Ga. A. 
697, 121 SE 874 [aff 159 Ga. 283, 125 
SE 472, 44 ALR 211]; Southern Up- 
holstering Co. v. Lieberman, 27 Ga. 
A. 703, 109 SE 509; Rees v. R. A. 
Bowers Co., 280 Pa. 474, 124 A 653. 


18. Cohn-Hall-Marx Co. vy. Gut- 
man, 185 NYS 182. And see cases in- 
fra this note. 


[a] Under Uniform Sales Act § 
45, providing that where the buyer, 
under an installment contract refuses 
to take delivery or pay for one or 
more installments, it depends on the 
terms of the contract and the circum- 
stances of the case whether the 
breach is so material as to justify the 
seller in refusing to proceed further ~ 
and suing for damages for breach of 
the entire contract, or whether the 
breach is severable, giving rise to a 
claim for compensation but not a 
right to treat the contract as broken, 
(1) a buyer who exercised his right 
under such act to repudiate the con- 
tract as to future installments be- 
cause of the defective condition of 
prior installments, and entered into 
an independent reinspection agree- 
ment with the seller, but at all times 
insisted on maintaining his right of 
repudiation, did not, by entering into 
such reinspection agreement, waive, 
or estop himself from enforcing the 
right of repudiation. Dexter Yarn 
Co. v. American Fabrics Co., 102 Conn. 
529, 129 A 527. (2) Where the seller 
redelivered the goods after reinspec- 
tion, and the buyer accepted and paid 
for them, the seller not dissenting 
from the buyer’s claim of repnudia- 
tion, the seller’s silence, coupled with 
execution by the buyer of his part of 
the reinspection agreement, was an 
acquiescence by the seller in the buy- 
er’s claim of repudiation. Dexter 
Yarn Co. v. American Fabrics Co., su- 
pra. (3) Under a contract for the 
sale of tire fabric to be delivered in 
monthly installments, the _ seller’s 
failure to make deliveries as agreed 
was not waived by failure to object 
to the seller’s monthly reports or oth- 
erwise, where the buyer was request- 


For later cases,'developments and changes in the law see Annotations, same title and section number, . he 


§§ 483-485] 


Sufficiency of repudiation.!® 


of delivery,?* is insufficient. 


[§ 484] d. Excuses for Failure To Accept or Re- 
move**—(1) Nature of Excuses in General—(a) 
Where the seller has 
repudiated the contract?* or in making delivery has 
failed to comply with the conditions of the con- 
tract,?° the failure of the buyer to accept is excused 
unless the conditions violated are of an immaterial 
Thus the buyer is exeused from his 
obligation to accept where delivery is not made at 


Matters Constituting Excuse. 


character.2° 


> 


the proper place** and time,?* or is not of the proper 
quantity,*® or the goods are not of the proper qual- 


ing deliveries, and justified the buyer 
in refusing to proceed further under 
Uniform Sales Act § 45 (2). Brigh- 
ton Mills v. Bigelow, 283 Fed. 708. 


as Question for jury see infra § 


20. U. S.—Milton v. H. C. Stone 
Lumber Co., 36 F. (2d) 583. [aff 36 
F. (2d) 589]; Higgins v. California 
Prune, etc., Growers, 16 F. (2d) 190 
[pet for certiorari dism 273 U. S. 781 
mem, 47 SCt 460 mem, 71 L. ed. 889 
mem]; Vogt Bros. Mfg. Co. v. Sloss- 
Sheffield Steel, etc., Co., 297 Fed. 54; 
Petoskey Portland Cement Co. v. E. 
V. Benjamin Co., 296 Fed. 9; Alabama 
Grocery Co. v. Hammond, 285 Fed. 
723 [certiorari den 261 U.S. 621, 43 
SCt 433, 67-L. ed. 831]; Kutztown 
Fdy., ete., Co. v. Sloss-Sheffield Steel, 
ete., Co., 279 Fed. 627. 


Ark.—Kuros v. Banner 
148 Ark. 655, 232 SW 582. 


Ga.—Ausburn vy. Alabama _ Cooper- 
age Co., 26 Ga. A. 120, 105 SE 621. 


Ky.—Wyatt v. Russell-Miller Mill- 
ing Co., 198 Ky. 41, 247 SW 1104. 


N. Y.—Rogers-Pyatt Shellac Co. v. 
Starr Piano Co., 212 App. Div. 792, 209 
NYS 727; Stern v. Wohl, 212 App. 
Div. 154, 207 NYS 669. 


Va.—Baker-Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 153 Va. 
14, 149 SE 517. 


[a] Repudiation held insufficient. 
—(1) Correspondence relating to the 
cancellation of a contract for the sale 
of pig iron in six monthly install- 
ments, to be treated aS a separate 
contract for each month, in which the 
buyer tried to persuade the Seller to 
consent to annulment and to agree on 
damages if the seller would agree to 
cancellation, and the seller tried to 
persuade the buyer not to insist on 
annulment, did not definitely repudi- 
ate the contract until the buyer abso- 
lutely refused to accept delivery. 
Vogt Bros. Mfg. Co. v. Sloss-Sheffield 
Steel, etc., Co., 297 Fed. 54. (2) Un- 
der a contract for the delivery of a 
stipulated quantity of a commodity 
by, a certain date, under which deliv- 
eries are made in broken quantities 
at the convenience of the parties, the 
refusal of the buyer before expira- 
tion of the contract to accept any 
more deliveries at that time without 
indicating any intention to refuse fur- 
ther deliveries under the contract was 
not a renunciation or anticipatory 
breach of the contract. Ausburn v. 
Alabama Cooperage Co., 26 Ga. A. 120, 
105 SE 621. (3) Where buyer had 
requested postponement of delivery or 
cancellation of order, his letter to the 
seller, denying bad faith in request 
for cancellation, and stating that the 
seller, who threatened resale at the 
buyer’s risk, ‘could go to it,’’ did not 
constitute repudiation. Baker-Mat- 
thews Lumber Co. v. Lincoln Furni- 
ee Mfg. Co., 153 Va. 14, 149 SE 


Cone Co., 


To constitute an an- 
ticipatory breach of contract the repudiation must 
be absolute and unequivoeal;?° a mere request for, 
or attempt to secure, cancellation,?! or postponement 
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trach. 


21. Petoskey Portland Cement Co. 
v. E. V. Benjamin~-Co., 296 Fed. 9; 
National Wholesale Grocery Co. v. 
Garcia, ete., Co., 295 Fed. 128; Herz- 
feld v. Southern Saw Mill Co., 31 Ga. 
A. 322, 120 SE 666; Rogers-Pyatt 
Shéllac® Co: v. Starr Piano Co., 212 
App. Div. 792, 209 NYS 727; Baker- 
Matthews Lumber Co. v. Lincoln Fur- 
niture Mfg. Co., 153 Va. 14, 149 SE 
517. 


[a] Repudiation held sufficient.— 
A telegram from the buyer telling the 
seller to “please cancel orders,’ in 
connection with a letter stating the 
reasons for such action, expressing 
regret for ‘‘the necessity of canceling 
these orders,’ and concluding with 
mere request for acknowledgment, is 
a breach of the contract, and not a 
mere request that the seller agree to 
a cancellation. Herzfeld v. Southern 
Sent a Co., 31 Ga. A. 322, 120 SE 

22. Petoskey Portland Cement Co. 
v. BH. V. Benjamin Co., 296 Fed. 9; 
Kutztown Fdy., ete, Co. v. Sloss- 
Sheffield Steel, ete., Co., 279 Fed. 627; 
Baker-Matthews Lumber Co. v. Lin- 
coln Furniture Mfg. Co., 153 Va. 14, 
149 SE 517. 


ee Waiver by seller see supra § 
0. 


24, 
Specialty, ete., Co., 


Perkins Electric Co. v. Electric 
14 OntWN 190. 

25. U. S.—Pacific Rice Mills v. 
Westfeldt,-31 F. (2d) 979; Markey v. 
Brunson, 286 Fed. 893; Fenton v. Bra- 
den, 8 F. Cas. No. 4,730, a. Craneh C. 
C5505 

Cal.—Withers v. Moore, 140 Cal. 
Hodei4 Belo elie. GO, COUN ia LvO= 
Cha, GoyCaleA., Lo, 222 e8OL. 


Ga.—Armsby Co. v. Shewmake, 113 
Ga. 1086, 39 SE 473. 

Ind.—Murphy v. Toner, 19 Ind. 228. 

Iowa.—Mortemoth Co. v. Home Fur- 
niture Co., 2833 NW 133; Eastman 
Kodak Stores v. Eckert Studio, 2381 
NW 434. 

Kan.—Richardson v. Great Western 
Mfg. Co., 3 Kan. A. 445, 43 P 809. 

La.—Marks Ribbon Co, v. Rosen- 
stock, 1 La. A. 524. 


Mass.—Munsey v. 
Mass. 492. 

Mich.—Price v. Marthen, 124 Mich. 
690, 88 NW 1021. 


Miss.—Richter v. Vicksburg Candy 
Co,,, 136° Miss: 563, 101.S 294. 


Mo.—Wilbur Stock Food Co. v. 
Bridges, 160 Mo. A. 122, 141 SW 714. 


N. H.—King v. Rochester, 67 N. H. 
310, 39 A 256. 

N. Y.—Steinhardt v. Bingham, .182 
N.Y. 326,75, NE 403;, Pope v; Porter, 
102 N. Y. 366, 7 NE 304; Goldenberg 
v. Cutler, 189 App. Div. 489, 178 NYS 
522; Hilton, ete., Lumber Co. v. Siz- 
er, 137. App..Div..661, 122 NYS 306. 
Downer y. Thompson, 6 Hill 208; 


Butterfield, 133 
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ity,?® or are not shipped from the place designated 
in the contract,®! or where the buyer is not given an 
opportunity to inspect the goods.?? 
is excused from his obligation where acceptance is 
prevented by the seller,** 
tion of the contract, disregards shipping instructions 
given by the buyer,** or persists in his claim to im- 
pose other conditions than those named in the con- 
If the minds of the parties have never met 
as to the terms of the sale, so that there is no con- 
tract,*® the buyer is at liberty to reject the goods 
when delivered, if he acts promptly.** 

[§ 485] (b) Matters Not Constituting Excuse. 
Among other circumstances which have been held 
insufficient to excuse performance on the part of the 
buyer®® are: That better goods have been obtained 


The buyer also 


where the seller, in viola- 


Cohn-Hall-Marx Co. v. Gutman, 185 
NYS 182. 


Okl.—Brown v. Davidson, 42 Okl. 
598, 142 P 387. 


Pa.—Morse v. Arnfield, 15 Pa. Su- 
per. 140. 


R. I.—Rhode Island Malleable Iron 
oe v. O. K: Nut Lock Co., 103 A 


S. D.—Norbeck, ete., Co. v. Nielson, 
39: S. D.. 410, 164 NW 1033. 


Tex.—Moore v. Armour, (Civ. A.) 
226 SW 689; National Novelty Im- 
pork Co. v. Griffin, (Civ. A.) 168 SW 


W. Va.—Wiggin v. Marsh Lumber 
Co., 77 W. Va. 7, 87 SH 194. 


Eng.—Vigers v. Sanderson, [1901] 1 
K. B. 608. In re General Trading Co., 
etc., 16 Com. eg 95; Moore v. Land. 
auer, [1921] 2 K. B. 519. 


Can.—California Prune, éte., Grow- 
ers, Inc. v. Baird, [1926] CansScC 208, 
[1926] 1 DomLR’31 

Sask.—Haug, st 5 
Baade, 7 Sask. L. 47. 


[a] Illustration.—Where the con- 
tract provides that the buyer shall 
have the benefit of any decrease in 
the market price at the time of de- 
livery, the buyer is justified in re- 
fusing to accept the goods if the 
seller declines to comply with such 
provision. Marks Ribbon Co. v. Ros- 
enstock, 1 La. A. 524. 


[b] Where buyer purchases on 
credit and not for cash, he need not 
accept the property when shipped 
with draft attached to bill of lading. 
yyare v. Chason, 14 Ga. A. 47, 80 SE 


Co.5 + Eatds eve 


26. See infra § 485. 

27. See supra § 219 et seq. 
28. See supra § 327 et seq. 
29. See supra § 373 et seq. 
= See supra § 392 et seq. 


Hilleyn vesPope; 105 GUE Si2 13; 
6 ct 19, 29 L. ed. 372. 


32. See supra § 407 et seq. 


33. Richardson y. Baker, 
204, 75. A 151. 


34, Kansas Flour Mills Co. v. Mur- 
ry, (Mo, A.) 228 SW 854; Boyd v. Key- 
stone Driller Co., (Tex. Civ. A.) 6 SW 
(2d) 221. 


35. Kaufman v. Austin, 57 Ga. 87. 
36. See supra § 43. 


37. Puritas Coffee, etc., Co. v. De 
Martini, 56 Cal. A. 628, 206 P 96. 


38. See cases infra this note. 


[a] Matters not constituting ex- 
cuse.—(1) Fraud in falsification of 
date of bill of lading of which the 
seller had no knowledge. Interocean 
Mercantile Corp. v. Sawyer Biscuit 
Co., 253 Ill. A. 551. (2) That the sell- 
er made various unnecessary conces- 
sions to facilitate buyer. Schwartz 
v. Lamulle, 2 La. A. 64. (3) That the 
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elsewhere for less money;*° that the market value of 
that the use of the 
goods would no longer be profitable;*+ or that cir- 
cumstances have’ arisen which render the goods un- 
available for the use contemplated at the time of the 
The buyer cannot excuse his default because 
a purchaser from him has cancelled his order, where 
such order was not dependent on the order given by 
the original buyer,*® or because of the seller’s failure 
or refusal to perform acts not required by the con- 
tract of sale,#* such as refusal to accept a price re- 
Nor ean the buyer excuse his failure to 
perform because of the seller’s default, where such 
default was due to the buyer’s failure to comply with 
So, where the seller, 
instead of treating the buyer’s refusal to accept de- 


the goods has depreciated ;*° 


sale.*? 


duction.*® 


the contract on his part.*¢ 


seller, after shipping the goods, 
wrote the buyer that he would draw 
for the money at a time earlier than 
that specified in the contract as the 
date of payment. Southern Cotton 
Oil Co. v. Brown, 17 Ga. A. 6438, 87 
SE 921. (4) That the seller granted 
larger deductions from the price to 
others. Gratz v. M. M. Graves Co., 
222 App. Div. 697, 225 NYS 436 [app 
dism 248 N. Y. 624 mem, 162 NE 550 
mem, aff 250 N. Y. 5383 mem, 166 NE 
313 mem]. (5) That the buyers were 
prohibited from exporting the goods 
without a permit, which was refused, 
the contract containing no conditions 
as to the markets in which the goods 
were to be disposed of by the buyers. 
McMaster v. Cox, [1921] S. C. 24. (6) 
That the seller might thereafter fail 
to continue to perform. Central Lum- 
ber, etc., Co. v. Reyburn, (Mo. A.) 
195 SW 576. (7) Under a contract 
for the .sale of an entire crop of 
peaches at a stipulated price per bush- 
el basket, to be ‘delivered in a ‘‘sound 
condition from rot,’ the buyer has no 
right before a tender in bushel bask- 
ets to refuse to accept because some 
of the peaches in the orchard are de- 
fective. Small v. Robertson, 30 Ga. 
A, 723, 119 SE 435. 


[b] Increase of quantity.— Where 
an order for five thousand bags was 
altered by salesman’s adding an ad- 
ditional ten thousand, the purchaser’s 
repudiation of order for such _ ten 
thousand did not release him from 
the original contract. Western Bag, 
etc., Co. v. Tranchina, 6 La. A. 124. 


[ec] Inability to procure cars.— 
Where a contract of sale of corn pro- 
vided for immediate delivery, the buy- 
er’s failure to get cars sufficient to 
market the corn did not excuse him 
from immediate performance, or re- 
quire the seller to deliver on buyer’s 
demand for the corn five months 
thereafter. Sharpnack v. Schwert- 
ley, 190 Iowa 1037, 181 NW 249. 


[d] Existence of embargo.—W here 
defendant’s order for carload lots of 
lumber designated shipments to be 
consigned to defendant in care of a 
rail carrier at Cape Charles, Va., and 
there was nothing in the contract to 
disclose defendant’s intention to dis- 
pose of the lumber in New England, 
the refusal of plaintiff, the seller, to 
discontinue shipments on defendant’s 
request because of a government em- 
bargo on lumber ‘shipped through the 
Cape Charles gateway, destined for 
New England states, thus closing that 
section of the country to the shipment 
of lumber, except by permits, was no 
justification for defendant's cancella- 
tion of the contract. American Lum- 
ber, etc., Co. v. Atlantic Mill, etc., Co., 
290 Fed. 632. 

{e] Mutilation of documents.— 
The buyer under a contract of sale 
to arrive, cannot refuse to accept de- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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livery because the selier had cut from 
certificates of quality attached to the 
invoice, the names of the persons to 
whom such certificates were issued, 
the certificates being incidental and 
immaterial so far as the buyer was 


concerned. Jardine v. Huguet Silk 

Co., 203 N. Y. 278, 96 NE 449. 

oor Reskie v. Walzer, 213 Ill. A. 
Be 


40. Virginia Shipbuilding Corp. v. 
U. S. Shipping Bd. Emergency Fleet 
Corp., 292 Fed. 440 [aff 22 F. (2d) 38]. 


41. Moore v. Mathieu, 13 F, (2d) 
747 [aff 4 F. (2d) 251]; Moses v. Al- 
len, 91 Md. 42, 46 A 323. 


42. American Chain Co. v. Inter- 
state Iron, ete, Co., 291 Fed. 1006 
[certiorari den 263 U. S. 709, 44 SCt 


7 10S eelus CG moO Loin Gay tiv. eaOner, 
(Cal) 87, bs 380. 
[a] Cancellation of government 


contract with buyer.—Where a buyer, 
who contracted to purchase four thou- 
sand eight hundred tons of round 
iron bars of standard sizes, had a 
contract with the government, of 
which the seller had knowledge, to 
make anchor chains for troop ships, 
the cancellation of the government 
contract for the chains under Act 
June 15, 1917, and Merchant Marine 
Act June 5, 1920, did not authorize 
the buyer to cancel his contract for 
the bars, since the seller was not a 
subcontractor, but acted independent- 
ly, and especially where it appeared 
that only a small part of the bars pre- 
viously taken under the contract were 
of the size required by the govern- 
ment contracts, and that the contract 
of sale expressly stipulated that it 
was irrevocable, and not subject to 
cancellation. American Chain Co, v. 
Interstate Iron, ete., Co., 291 Fed. 1006 
[certiorari den 263 U. S. 709, 44 SCt 
36, 68 L. ed. 518]. 


43. Tremont Lumber Co. v. Rob- 
inson Lumber Co., 160 La. 254, 107 S 
101 [annulling and setting aside judg- 
ment 2 La. A. 142]. 


44. Starr Jobbing House v. May 
Hosiery Mills, 207 Ala, 620, 93 S 572; 
Steel Tank, etc., Co. v. Pacific Fire 
Extinguisher Co., 69 Cal. A. 225, 230 
P 978; Roddy v. Sosnow, 213 Ky. 77, 
280 SW 478. 


[a] Illustration.—Where a_ sales 
contract specified the time of ship- 
ment, the buyer could not, by no- 
tice to seller to deliver at a time 
other than that specified in the con- 
tract, excuse a refusal to receive 
goods when delivered in accordance 
with contract. Starr Jobbing House 
v. May Hosiery Mills, 207 Ala. 620, 
938 S572. 


[b] Employment of union labor. 
—That the sellers did not make an 
offer to erect a tank on a third par- 
ty’s building, conditional on the right 
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livery as a breach of contract, granted the buyer’s 
request for an extension of time, such extension did 
not absolve the buyer from his duty to accept.*? 
And the buyer under a contract to pay the market 
price of the goods cannot reject them because they 
are accompanied by an invoice specifying a greater 
price,*® although in such ease he will be lable only 
for the market price pursuant to the contract.*® 


Breach of immaterial conditions. 
ure to comply with conditions of the contract will not 
excuse failure of the buyer to accept where the con- 
ditions violated are immaterial,°° such as presenting 
for payment, before delivery of the goods, a draft 
on the buyer for the price,®! and this is especially 
true when the omission or mistake is corrected as 
soon as called to the seller’s attention,°? or would 


The seller’s fail- 


to use nontinion laborers, did not 
bind them to submit to buyer’s de- 
mand that union crew be employed 
pursuant to a demand of the archi- 
tect of the owner of the building, 
neither the sales contract nor the 
buyer’s contract with the owner 
specifying the kind of labor to be 
used, and the latter contract giving 
the buyer access to the building to 
install the tank, and hence the buyer 
was liable to the seller for the price 
of the tank and damages for preven- 
tion of work. Steel Tank, etc., Co. 
v. Pacific Fire Extinguisher Co., 69 
€al: Av 225,230 “P9738! 


45. Roddy v. Sosnow, 213 Ky. 77, 
280 SW 478. 


46. Van Cleve v. Western Glass, 
ete Cos Pi6iFOhw CirziCin Neisueace 
[aff 78 Oh. St. 427 mem, 85 NE 1134 
mem]. 


47. Rosengrant v. Finklea, 208 
Ala. 401, 94 S 543. 
48. Owensboro Wheel Co. Mee 


Trammell, 172 Ky. 564, 189 SW 702. 

49. Owensboro Wheel Co. ive 
Trammell, supra. 

50. Cal.—Nye v. Weed Lumber 
Co., 92 Cal. A. 598, 268 P 659. 

Ind... T.—Baird v. Pratt, 6 Ind.’ T. 
38, 89 SW 648. 

Mo.—Stresovich v. Kesting, 63 Mo. 
A. 57; Worth v. Herbert, 59 Mo. A. 
560. 5 

N. Y.—De Hoff v. Aspegren, 
NYS 1019. 

Wash.—Weares v. Washington Gro- 
ecery. Co., 1386 Wash. 53, 238 P 911. 


166 


W. Va.—Emerson Shoe Co v. 
Neely, 99 W. Va. 657, 129 SE 718, 
47 ALR 189. 


Can.—Periard v. Bergeron, 47 Can. 
S2Cr 289. 

51. McCord v. Laidley, 87 Ga. 221, 
13 SE 509. And see Plumb v. Bridge, 
128 App. Div. 651, 113 NYS 92 (hold- 
ing that the fact that a seller of 
goods to be shipped to the place of 
delivery shipped the same in his own. 
name, and drew, in the ordinary 
course of business, a draft on the 
buyer, with the bill of lading at- 
tached, did not justify the buyer in 
refusing acceptance of the goods). 


52. Baird v. Pratt, 6 Ind. T. 38,, 
89 SW 648; Jesse French Piano, etce., 
Co. v. Wallace, 84 Mo. A. 378. 


[a] Illustration.—Where a con- 
tract of sale of a piano provides for 
the delivery of a written warranty 
with the instrument, the mere fail- 
ure, without more, to have it present 
when the piano is delivered will not 
authorize a refusal to accept, there 
being no refusal or disclaimer of the 
warranty, and it being immediately 
afterwards procured. Jesse French 
errs etc., Co. v. Wallace, 84 Mo: 


= Rte ke Herp traios'n eat amy 
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have been corrected had the seller’s attention. been 
called thereto.°3 : 


Breach of separate contract. Where there are 
separate and distinct contracts of sale, a breach of 
one of them by the seller will not excuse the buyer’s 
failure to perform the other.>* 


Dependent or independent conditions. A provision 
that the seller will send the goods over a particular 
route is an independent, not a dependent, covenant, 
and a breach thereof by the seller does not justify 
the buyer in refusing to accept,°*> his remedy being 
an action for damages.°° 


[§ 486] (2) Excessive Freight Rates. Where the 
earrier refuses to give possession to the buyer unless 
he pays freight in excess of the amount guaranteed 
by the seller in the contract of sale, the buyer’s re- 
fusal to accept the goods on the terms demanded by 
the carrier is exeused.°? On the other hand, it has 
been held that the buyer cannot refuse a shipment 
because the freight exceeds the amount specified in 
the contract,°® his remedy being to deduct the excess 
when paying the purchase price of the goods.°® So 
a refusal to aecept delivery because the carrier has 
included a charge for freight which would add a 
small amount to the contract price is not justified, 
where such refusal is based solely on another ground, 
and the goods are subsequently tendered free from 
all conditions.°° Nor is a refusal to accept justified 
by the fact that an agent of the seller, without au- 
thority to do so, advised the buyer to reject the goods 
unless the carrier should accept a freight rate less 

53. Waers v. Weisberg, 152 Mo. 


A. 276, 133 SW 617; Ziegler v. Ger- 
ey 59 Pex Civ.2 Ay 96, 3125.25 W 


247 SW 1059. 
55. 
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than the regular rate.°? 


[§ 487] (3) Impossibility of Performance. The 
buyer cannot excuse his failure to accept delivery 
because of governmental regulations with respect to 
the goods contracted for, where such regulations 
were promulgated after the contract was made, and 
did not purport to act retroactively.°* Nor is the 
failure of the buyer to remove the goods within the 
time provided excused by the existence of railroad 
embargoes on freight, in the absence of any condi- 
tion to that effect in the contract.°* On the other 
hand, it has been held that where the contract calls 
for shipment by a certain route,** and, owing to war, 
the designated route is discontinued, the buyer is 
excused from his obligation to accept.®® 


[§ 488] (4) Stipulations Excusing Acceptance. 
A contract of sale may inelude not only stipulations 
relieving the seller from his obligation to perform if 
certain contingencies oceur,®® but similar stipula- 
tions for the benefit of the buyer, which will excuse 
performance by him if an event occurs which falls 
naturally within the terms of the stipulation.*? 
Thus on a contract to purchase the buyer’s require- 
ments for a certain period, a clause excusing the buy- 
er’s failure to perform due to causes beyond his con- 
trol was held sufficient to cover not only strikes in the 
buyer’s own plant, but also strikes in the plants of his 
customers preventing normal operation of the buyer’s 
plant.°* On the other hand, failure of the buyer to 
accept or remove the goods, due to causes not within 
the terms of the stipulation or contemplated thereby, 
will not relieve him from his obligation.¢® Thus in 


grounds 242 NYS 342]. (2) Where 
a contract for the purchase of grapes 


Coal 
called for fruit crop suitable for 


Co. iv 


[a] Illustration.—The mere fact 
that the seller neglected to indorse 
the bill of lading to the buyer be- 
fore the accompanying draft for the 
price was presented to him does not 
justify the buyer in refusing to ac- 
cept the shipment and pay the price, 
if the seller would have indorsed the 
bill in time for the buyer to have 
handled the shipment, if the seller’s 
attention had been called to his fail- 
ure to so indorse it. Ziegler v. Ger- 
Jaoh;, 59, Tex. Civ. A. 96,. 125 SW 


54. Jerome Hardwood Lumber Co. 
v. Beaumont Lumber Co., 157 Ark. 
220) 247 Sw 1059; “Rock y.—Gaede, 
14 sOkKCan 0214, 5)20 7 2 R828) 9 27- ce ALR 
1152; Ten Broeck Tyre Co. v. Rub- 
ber Trading Co., 186 Ky. 526, 217 
SW 345; Doxey v. Coates, 181 App. 
Div. 207, 168 NYS 76. 


[a] Thus (1) where two contracts 
were for successive deliveries of the 
same article, and covered approxi-: 
mately the same periods of time, a 
preach by the seller in failing to 
deliver goods meeting the require- 
ments of the first contract did not 
justify buyer’s failure to perform 
the other contract, although the buy- 
er felt certain that the seller was 
engaged in shipping goods that would 
not meet the requirements of the 
second contract. Ten Broeck Tyre 
Co. v. Rubber Trading Co., 186 Ky. 
526, 217 SW 345. (2) In an action 
by a seller against a buyer for re- 
fusing to accept lumber, a defense 
that lumber bought under a former 
distinct and independent contract 
was inferior and not up to contract 
was no justification for refusal to 
accept the lumber, regardless of the 


fact that the same kind of lumber 


was specified in both contracts. 
Jerome Hardwood Lumber Co. 


Vv. 
Beaumont:Lumber Co., 157 Ark. 220, 


274, 120 SW 658. 

56. Cluley-Miller Coal Co. Vis 
Freund Packing, ete., Co., supra. 

Right of buyer to recover damages 
generally see infra § 1099. 

57. Merchants’ Nat. Bank Vv. 
Brisch, 140 Mo. A. 246, 124 SW 76. 


58. Popper v. Rosen, 292 Pa. 122, 
140 A 774. 


59. Popper v. Rosen, supra. 

60. Martyn v. Western Pac. R. 
Co., 21 Cal. A. 589, 132 P 602. 

61. Stamps v. Fruit Dispatch Co., 


8 Ga. A. 503, 70 SE 81. 


62. Rock v. Deason, 146 Ark. 124, 
225 SW 317. 

[a] Food Control Act.—The en- 
actment of Food Control Act, § 13, 
subsequent to completion of contract 
to purchase flour, did not relieve the 
buyer of obligation to accept the 
flour, the act not operating retroac- 


tively. Rock v. Deason, 146 Ark. 124, 
225 SW 317. 

63. Scofield v. Barowsky, 249 
Mass. 1, 143 NE 921. 

64. See supra § 369. 

65. Hackfeld v. Castle, 186 Cal. 
53,198 P 1041. 

66. See supra §§ 455-458. 

67. International: Paper Co. v. 
Beacon Oil Co., 290 Fed. 45; Gibbs 
v. Hersman, 73 Cal. A. 732, 239 P 


350; Atwater v. Panama R. Co., 132 
Misc. 704, 230 NYS 482 [mod on oth- 
er grounds 242 NYS 342]. 


[a] Causes held within stipula- 
tion.—(1) Under a stipulation pro- 
tecting the buyer in case of strikes, 
a marine strike resulting in tying up 
the buyer’s collieries for one month 
and a half excused the buyer ‘to the 
extent of deliveries during the strike. 
Atwater v. Panama R. Co., 132 Misc. 
704, 230 NYS: 482 [mod on other 


eastern shipment, provided for can- 
cellation by the buyer for any rea- 
son beyond the buyer’s control af- 
fecting his ability to perform the 
contract, and providing that the sell- 
er assumed all risk of loss and de- 
preciation of the undelivered part ‘of 
the crop, the buyer was authorized 
to. cancel the contract where it was 
shown that the grapes were spoiled 
by rains and frosts prior to com- 
pletion of deliveries. Gibbs v. Hers- 
man, 73 Cal, A. 732, 239 P 350. (3) 
It was not a prerequisite to buyer’s 
right to reject grapes that they be 
first harvested, delivered, and culled. 
Gibbs v. Hersman, supra. 


68. International Paper Co. v. 
Beacon Oil Co., 290 Fed. 45. 

69 UU. S.—Edgar v. Grocers’ 
Wholesale Co., 1 F. (2d) 219 [den 
reh 298 Fed. 878]. 

La.—Thrift Oil, ete., Co. v. Ther- 


matomic,Carbon Co., 2 La. A. 232. 


Pa.—Cleveland, etc., Coal Co. v. 
Witeo Steel Co., 278 Pa. 346, 123 


Wash.—Adams v. Ames, 19 Wash. 
425, 538 P 546. 


Wyo.—Western Alfalfa Milling Co. 
Sa ated i sl, Wyo. 82, 223.2 


[a] Accident or causes beyond 
control. A shutdown in the buyer’s 
plant-for the purpose of putting in 
new parts and changing unsuitable 
parts is not an accident or cause be- 
yond the buyer’s control, within a 
stipulation excusing him from per- 
formance in such case. Thrift Oil, 
etc., Co. v. Thermatomic Carbon Co., 
2 La. A. 232. 


[b] “Normal conditions.’—In an 
action for breach of contract to pur- 
chase coal, making fulfillment de- 
pendent upon “normal conditions,’ - 
excusing buyer’s refusal to accept 
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the absence of any widely accepted trade meaning of 
the phrase “commercially impracticable,” a stipula- 
tion making the contract subject to “extraneous caus- 
es which render performance commercially imprac- 
ticable” must be construed in its ordinary sense, and 
will not justify a refusal to accept merely because 
of a slight decline in the market price of the goods.7° 
So a stipulation excusing the buyer if he is unable to 
receive the goods because of causes unforeseen and 
unpreventable does not include a depression in busi- 
ness in consequence of which the buyer has on hand 
more goods of the kind contracted for than he ean 
use.“1 


Notice of contingency. Where the contract gives 
the buyer the right to suspend deliveries on notice 
to the seller, in case of a marine strike unavoidably 
stopping the works of the buyer, the existence of 
such a strike will not excuse performance by the buy- 
er where he fails to give the required notice.*? 


Stipulations after default of seller. Where the 


seller, having failed to deliver the preseribed daily 
deliveries “in case of strikes or oth- {NYS 400]. 
er contingencies arising which are 
beyond the control of the buyer and 


i b s @ iN 
which cause stoppage or _ partial a es 


SALES 


Time of acceptance generally see 


[§§ 488-489 


quantity of material, agreed with the buyer that if 
the latter would purchase needed material in the 
open market to make up for the deficiency the seller 
would excuse performance by the buyer in case more 
material was tendered than he could use, the seller 
could not thereafter complain that the buyer failed 
to accept all of the material furnished." 


[§ 489] 2. Acts Constituting Acceptance’*—a. 
In General. Acceptance may precede as well as fol- 
low delivery,’® and in such case may be by express 
words.?® Acceptance of goods in performance of the 
contract of sale comprehends both physical receipt 
and mental assent.77 The mere receipt of goods,‘* 
especially where the buyer has the right of inspec- 
tion,*® is insufficient to show an acceptance, although 
it may constitute some evidence thereof ;*° but there 
must be some act on the part of the buyer indicating 
an intent to receive the goods‘in performance of the 
contract and to retain and exercise dominion over 
them,*? and it has been held that mere words are in- 


role, 132 App» Div. 20, 116 NYS350:5 
Dowdle v. Bayer, 9 App. Div. 308, 41 
NYS 184;. Fitzsimmons v. Woodruff, 
Lo Thempsé& Cus. 


stoppage of the plant or business of 
the buyer,’ the closing down of buy- 
er’s steel plant, because of a busi- 
ness depression and the failure to 
obtain orders, did not justify buy- 
er’s refusal to accept deliveries, since 
the word ‘‘conditions” in the phrase 
“normal conditions’ means physical 
conditions affecting the industry and 
not general economic conditions, and 
the phrase “other contingencies” did 
not include business depressions, in 
view of the ejusdem generis rule. 
Cleveland, ete., Coal Co. v. Cyclops 
Steel Co:, 278 Pa. 346, 123 A 320. 


[ec] Moratorium.—The existence 
of a Cuban moratorium was not an 
“unforeseen event to prevent ship- 
ping,’ excusing the buyer under a 
contract to purchase beans for Cuban 
shipment, where the moratorium did 
not, prevent shipment to Cuba. 
Alonzo v. Westfeldt, 163 La. 198, 111 
S 675. 


7.. Edgar v. Grocers’ Wholesale 
Co., 1 F. (2d) 219 [den reh 298 Fed. 
878]. 


[a] MTllustration.—Under a _ con- 
tract for the sale of sugar to a whole- 
sale grocery company, made at a time 
when the price was abnormally high 
and subject to wide fluctuations, a 
provision that the contract was ‘“‘sub- 
ject to strikes, fires, transportation 
and business conditions, and other 
_ extraneous causes which render per- 
formance commercially impractica- 
ble’ ‘did not justify the buyer in re- 
fusing to accept shipment because of 
a drop in the market price of three 
cents a pound, where it continued to 
buy sugar from others and sell in 
the ordinary course of its business. 
Edgar v. Grocers’ Wholesale Co., 298 
Fed. 878 [reh den 1 F. (2d) 219]. 


71. Western Alfalfa Milling Co. 
v. Worthington, 31 Wyo. 82, 223 P 
218. 


72. White Oak Coal Co. v. Panama 
R. Co., 126 Misc. 723, 244 NYS 71. 


73. Cullen-Friestedt Co. v. Turley, 
50 Ind. A. 468, 97 NE 946. 

74, Evidence see infra §§ 497-499. 
. Question for jury see infra § 500. 

75. Cross v. O’Donnell, 44 N. Y. 
661, 4 AmR 721; Bazzoni v. Wood- 
ward, 57 Hun 590, 10 NYS 644; U.S. 


Reflector Co. v. Rushton, 7 Daly (N. 
Y.) 410; Stockton v. Rogers, 15 Misc. 


N. 
468, 37 NYS 213 [aff 17 Misc. 138, 391 Y.. 449, 7 AmR 461; 


76. Bazzoni v. Woodward, 57 Hun 
590, 10 NYS 644. 


77. In re George M. Hill Co., 123 
Fed. 866, 59 CCA 354; Savoy Shirt Co. 
v. Callaway Clothing Co., 69 Fla. 11, 
67 S 230; George Gifford Co. v. Will- 
man, 187 Mo. A. 29, 37, 173 SW 53 
Leite Cyels Schmidt. Thomas; 75 
Wis. 529, 44 NW 771. 


[a] Rule applied.—Where goods in 
excess of those ordered were by mis- 
take and without authority placed on 
the buyer’s shelves, and thereafter, on 
discovery of the excess, promptly re- 
turned, there was no acceptance. 
Savoy Shirt Co. v. Callaway Clothing 
Co. 69 eRe. Av O60 S623 05 


[b] Acceptance under compulsion, 
—Where the consignee of seed pota- 
toes which directed shipment over a 
particular route, a direction disre- 
garded by the seller, was compelled to 
accept the consignment when it ar- 
rived late under penalty of having its 
license revoked by the National Food 
Administrator, the consignee was 
forced to accept, and there was no 
acceptance by it under the contract. 
Hudgins Produce Co. v. Missouri Pac. 
R. Co., 189 Ark. 363, 215 SW 606. 


78. U. S—In. re George M. Hill 
Co., 123 Fed. 866, 59 CCA 354. 

Ala.—State Administration Bd. v. 
Roquemore, 218 Ala. 120, 117 S 757; 
Ex p. A. Z. Bailey Grocery Co., 201 
Ala. 79, 77 S 373 [den certiorari sub 
nom. H. €. Schrader Co. v. A. Z. Bai- 
ley Grocery Co., 15 Ala, A. 647, 74 S 
749]. 


Del.—Grier v. Simpson, 13 Del. 7, 

31 A 587 
Fla. —Demens v. Le Moyne, 26 Fla. 

323, 8 S 44 

isha Co. y. Shewmake, 113 
Ga. 1086, 39 SE 473. 

Ky.—White, ete., Hat Co. v. Carson, 
77 SW 366, 25 KyL 1230. 


Me.—Maxwell v. Brown, 39 Me, 98, 
63 AmD 605. 


Mass.—Gowing v. 
Mass. 232. 

Minn.—Simpson v. Krumdick, 28 
Minn, 352, 10 NW 18; Belt v. Stetson, 
26 Minn. 411, 4. NW 779. 


Mo.—Harvey v. Blue Oak Handle 
Co.,, CAD 279 SW, 155s. Calhoun av. 
Paule, 26 Mo. A, 274. 

Y.—Caulkins v. Hellman, 47 N. 
Luckes. v.. Mese- 


Knowles, 118 


Okl.—Curlee Clothing Co. y. Robin- 
son, 130 Okl. 104, 265 P 108. 

“An acceptance ascertains the iden- 
tity and quality of the goods sold, and 
the receiving of them changes the pos- 
session.” Harvey v. Blue Oak Han- 
dle Co., (Mo. A.) 279 SW 155, 156 [quot 
Harvey v. St. Louis Butchers’ etce., 
Assoc., 39 Mo. 211). 

[a] Placing goods on buyer’s prem- 
ises, after rejection, even with con- 
sent, will not create acceptance. 
State Administration Bd. v. Roque- 
more, 218 Ala. 120, 117 S 757. 

[b] Joins purchasers.—An ac- 
knowledgment of the receipt of goods 
by one of two joint purchasers is not 
binding upon the other, who is the 
only defendant to an action for the 
price, and, although indorsed upon 
the contract for the goods, is not ad- 
missible in such action. Wing v. Ev- 
ans, 73 Iowa 409, 85 NW 495. 

79. U. S.—Rice v. Internal Reve- 
nue Comr., 41 F. (2d) 339. 


Minn.—Knoblauch vy. Kronschnabel, 
18 Minn. 300. 


N. Y.—Pierson v. Crooks, ay IN Ys 

ee 22 NE 349, 12 AmSR 831 
C.—Building Supply Co. yv. Jones, 

87 Ss. C. 426, 69 SE 881. 

Sask.—Ontario Wind Engine, etc., 
Co.wvi, Malfaire; 3uSaisk. dy 21.5%) (Jtclk 
Case Threshing Mach. Co. v. Fee, 2 
Sask. L. 38. 


[a] Acts necessary to inspection. 
—A buyer cannot be held to have ac- 
cepted goods merely by unloading or 
by doing anything else necessary to 
inspection. Building Supply Co. v. 
Jones, 87 S. C. 426, 69 SE 881. 

Right of inspection see supra § 407 
et seq. 

80. State Administration Bd. v. 
Roquemore, 218 Ala. 120, 117 S 757. 

81. Ala.—Ex p. A. Z. Bailey Gro- 
cery Co., 201. Ala. 79, 77°S 3873: [den 
certiorari sub nom. H. C. Schrader 
Co. v. A. Z. Bailey Grocery Co., 15 Ala, 
A. 647, 74 S 749]. 


Cal.—Barnhart Aircraft v. Preston, 
(A.) 290 P 545% 

Ga.—Forster v. Levy, 32 Ga. A. 580, 
124 SE 99. 

Tll.— Standard Growers’ 
Bredehoft, 227 Ill. A. 72. 

La.—Milliken v. American Sugar 
Refining Co., 148 La. 667, 79 S 214. 


Exch, “vs 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sufficient.®? 


ance.§7 


purchased front the buyer.8® 
Delivery to carrier. 


Me.—Edwards v. Grand Trunk R. 
Co., 54 Me. 105. 

Mich.—Waldecker_ v. 
Mich. 58, 163 NW 479. 

Minn.—Hydraulie-Press Brick Co. 
v. Haynes Bread Co., 128 Minn. 401, 
151 NW 140. 

Mo.—Thurnauer v. Gates, (A.) 280 
SW 63. 

Mont.—Herbert  v. 
Mont. 552, 39 P 906. 


N. J.—Vacuum, Ash, etc., Conveyor 
ae v. Huyler’s, 101 N. J. L. 147, 127 A 
3. 


Smith, 197 


Winters, 15 


N. Y.—Caulkins v. Hellman, 47 N. 
Y. 449, 7 AmR 461; Westmoreland 
Coal Co. v. Syracuse Lighting Co., 159 
App. Div. 323, 145 NYS 420; Harrison 
v. Scott, 135 App. Div. 546, 120 NYS 
377 [aff 203 N. Y. 369, 96 NE 755, 38 
LRANS 1035]; Brown vy. Bard, 64 
Mise. 249, 118 NYS 3871. 

R. I.—James H. Smith Co. v. Screw 
Mach. Products Corp., 133 A 440. 

Wis.—Schmidt v. Thomas, 75 Wis. 
529, 44 NW 771. 

Eng.—Curtis v. Pugh, 10 Q. B. 111, 
59 ECL 111, 116 Reprint 44; Jordan 
v. Norton, 4 M. & W. 155, 150 Reprint 


1382; Barnett v. Farley, 11 L. T. Rep. 
N. S. 107. 
[a] Where no element of estoppel 


intervenes acceptance is a question of 
intent. Harrison v. Scott, 1385 App. 
Div. 546, 120° NYS! 377 [aff 203 N. Y. 
369, 96 NE 755, 38 LRANS 1035]. 


[b] Overt act necessary.—Mere in- 
tention of the buyer to purchase goods 
not contracted for, but which the pro- 
spective seller placed with him for the 
purpose of acceptance, was not alone, 
in the absence of an overt act, Suffi- 
cient to authorize inference of accept- 
ance. Forster v. Levy, 32 Ga, A. 580, 
$24 SHE. 99. 


[c] Acts not constituting accept- 
ance.—(1) That G, authorized by de- 
fendant to call for, when completed, 
a pattern which plaintiff had contract- 
ed to make, received it when it was not 
a completed pattern according to con- 
tract, was not an acceptance by de- 
fendant. Waldecker vy. Smith, 197 
Mich. 58, 168 NW 479. (2) Unloading 
a portion of a carload of material is 
not an acceptance where, on subse- 
quent discovery of defects, the mate- 
rial is reloaded on the car and re- 
turned to the seller. Hydraulic-Press 
Brick Co. v. Haynes Bread Co., 128 
Minn. 401, 151 NW 140. 


82. Edwards v. Grand Trunk R. 
Co., 54 Me. 105; George Gifford Co. v. 
Willman 1st Mol Al"29,\375 173) SW. 
53 [cit Cyc]; Shindler v. Houston, 1 
Nowe 2617-49" Amb: 3165 “Kelloggs wv. 
Witherhead, 6 Thomps. & C. (N. Y.) 
525; Duplex Safety Boiler Co. v. Mc- 
Ginness, 64 HowPr (N. Y.) 99. 


83. Ark.—American Hardwood 
Lumber Co. v. Milliken-James Hard- 
- wood Lumber Co., 140 Ark. 544, 216 
SW 23. 


-Ga.—Butler v. Lawshe, 74 Ga, 352; 
[55 C. J.—32] 


But acceptance may be inferred from 
conduct of the buyer inconsistent with an intent not 
to accept,** as by acceptance of a bill of lading,** or 
by payment of the price,*® unless such payment is 
made in order to secure the bill of lading and enable 
the buyer to inspect the goods.8* On the other hand, 
it has been held that payment of a part of the pur- 
chase price is not conclusive evidence of accept- 
The acceptance may be by a third person 
acting as the buyer’s agent,’’ or by one who has re- 


: While delivery to a carrier 
for transportation to the buyer ordinarily makes the 
carrier the agent of the buyer for delivery,®® the 
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-earrier is not the agent of the buyer for accept- 
ance;°! and in any event such delivery does not im- 
ply an acceptance where the goods do not comply 
with the contract, or the seller has failed to act in 
conformity with the authority given him by the buyer 
respecting either the method of shipment or the time 
and place of delivery.®? 
selected by the seller, without the knowledge or au- 
thority of the buyer, does not constitute an accept- 
ance by the buyer.®? 


So delivery to a carrier 


[§ 490] b. Acts of Ownership—(1) In General. 


Southern R. Co. v. Cathey, 28 Ga. A. 
621, 111 SE 825. 


pea Waller v. Barnett, 174 Ill. A. 
12. 


Iowa.—Benion 
805. 

Me.—Greenleaf vy. Hamilton, 94 Me. 
118, 46 A 798. 

Mich.—Kupfer v. Michigan Cloth- 
ing Co., 141 Mich. 325, 104 NW 582. 

N. Y.—White v. Schweitzer, 147 
App. Div. 544, 132 NYS 644 [rearg den 
149 App. Div. 954, 133 NYS 1149]; 
Mussinan v. New York Steam Co., 42 
App. Div. 625, 58 NYS 1009; Dressler- 
Beard Mfg. Co. v. Winter Garden Co., 
158 NYS 875. 

Pa.—Plant v. Valley Coal Corp., 88 
Pa. Super. 546. 

Ss. D.—Stewart v. Gilruth, 8 S. D. 
181, 65 NW 1065. 

W. Va.—Ford v. Friedman, 40 W. 
Va. 177, 20 SE 930. 


Ont.—McDougall v. William Ren- 
nie Co., 18 OntWN 5. 

fa] Illustrations.—(1) A buyer, by 
making inspection of a carload of 
grapes through his agent and taking 
away a wagon load, will be held to 
have accepted. them. Walker v. Bar- 
nett Bros., 174 Ill. A. 472. (2) Where 
the buyer of a carload of lumber, hav- 
ing the right before acceptance, to 
unload the lumber for inspection, 
knew by examination of the lumber 
in the car that it did not conform to 
the contract, the unloading of the 
lumber constituted acceptance. 
American Hardwood Lumber Co. v. 
Milliken-James Hardwood Lumber 
Co., 140 Ark. 544, 216 SW 23. 


Acts of ownership see infra §§ 490- 

3. 

Delay in rejection or return of 
goods see infra § 494. 


84. Corby Supply Co. v. Thompson, 
186 Mo. A. 95, 171 SW 661. 


85. I1l.—TIllinois Glass Co. v. Ozell 
Gowda SA e6 265 


N. Y.—L. D. Powell Co. v. Bernstein, 
164 NYS 795. 


Tex.—J. I. Case Threshing Mach. 
Co.. v. Lockridge; (Civ. A.) 195 SW 
266. 


Vt.—Temple v. Munnett, 97 Vt. 395, 
123 A 4381. 


Ont.—Burns Cement Gun Co, vy. Mc- 
Leod, 15 OntWN 296. 


See also Thomson Mach, Co. y. Ha- 
ley, 1 La. A. 5388 (holding that an of- 
fer to give note for purchase price 
after trial and written acceptance by 
agent is conclusive evidence of ac- 
ceptance). 


[a] Acceptance and payment of 
draft attached to bill of lading is 
symbolical acceptance of goods. J. I. 
Case Threshing Mach. Co. v. Loch- 
ridge, (Tex. Civ. A.) 195 SW. 266. 


86. Mueller v. Simon, (Tex. 
A.) 183 SW 63. 


v. Griffith, 192 NW 


Civ. 


An acceptance may be indicated by the exercise of 
acts of ownership, or acts inconsistent with the own- 
ership of the seller,®* as by removing the goods from 


87. Lane v. McLay, 91 Conn. 185, 99 
A 498. 


88. 
ie 


Receipt by carrier see infra text and 
notes 90-93. 

89. Baylis v. Weibezahl, 
LS; So INNIS: 355: 

90. See supra § 364; 
fra note 91. 

91. Rice Vv. Internal Revenue 
Comr., 41 F. (2d) 339; Salomon v. 
King, 63 N. J. L. 39, 42 A 745; Pierson 
v. Crooks, 115 °N. Y. 539, 22 “NH-349, 
12 AmSR 831; Vigers v. Sanderson, 
ELIOT Ta Ke BS 608t 


[a] Employment of express com- 
pany by buyer to forward goods pur- 
chased, but not accepted, does not 
constitute the carrier the. buyer’s 
agent to accept. Salomon vy. King, 63 
Ne idin Mn 39 Sea ae 


92. Arons v. Cummings, 107 Me. 19, 
78 A 98, 31 LRANS 942. 


93. Malcomson v. Reeves Pulley 
Co., 167 Meds 939, 93) CCA. 339. 


94 U. S—Van Winkle v. Crowell, 
146 U.S. 42,13 SCt 18, 36 L. ed. 880; 
Scriven v. Hecht, 287 Fed. 853. 


Cal.—United Motor, ete., Co. v. Cal- 
lander, 30 Cal. A. 41, 157 P 561. 

Ga.—Georgia Refining Co. v. Au- 
gusta Oil Co., 74 Ga. 497. 

i1l.—Fred W. Wolf Co. v. Monarch 
Refrigerating Co., 252'Ill. 491, 96 NE 
1063, 50 LRANS 808; M. Hommel 
Wine Co. v. Netter, 197 Ill. A. 382; 
Telford v. Albro, 60 Ill. A. 359; Un- 
derwood v. Wolf, 31 Ill. A. 637 [aff 
131 Ill. 425, 283 NE 598, 19 AmSR 40]. 


‘Ind.—Hunter v. Leavitt, 36 Ind. 141. 


Iowa.—Aultman v. Nilson, 112 Iowa 
634, 84 NW 692; -Hensen v. Beebe, 111 
Iowa 534, 82 NW 942; Rock Island 
Plow Co. v. Meredith, 107 Iowa 498, 
78 NW 233; Frey-Sheckler Co. v. 
Iowa Brick Co., 104 Iowa 494, 73 NW 
1051; Leggett, ete., Tobacco Co. v. 
Collier, 89 Iowa 144, 56 NW 417. 

Ky:—Khourie v. Glaser, 195 Ky. 536, 
242 SW 833; Helfrich Saw, etce., Mill 
Co. v. Everly, 32 SW 750. 

Mass.—Hedden y. Roberts, 
Mass. 388, 45 AmR ‘ 

Mich.—Huber v. Lalley Light Corp., 
242 Mich. 171, 218 NW 793; Kupfer v. 
Michigan Clothing Co., 141 Mich. 325, 
104 NW 582. 

N. Y.—White v. Schweitzer, 221 N. 
Y. 461, 117 NE 941; Jones v. Reyn- 
olds, 120 N. Y. 213, 24 NE 279; Brown 
v. Foster, 108 N. Y. 387; 15 NE 608; 
White v. Schweitzer, 147 App. Div. 
544, 182 NYS 644 (rearg den 149 App. 
Diver 954513 3UN YS: Pia oq ealtent= ove 
Grove Springs Hotel, ete., Co., 85 Hun 
537, 33 NYS 355; Bozzoni v. Wood- 
ward, 57 Hun 590, 10 NYS 644; Pease 
v. Copp, 67 Barb. 132; Schuchman v. 
Winterbottom, 58 N. Y. Super. 105, 
9 NYS 783 [aff 130 N. Y. 699, 30 NE 
63]; Greene vy. Seitz, 29 Misc. 312, 60 
NYS 503. 


Goldstein v. Hochberg, 86 NYS 


42 Mise. 


and cases in- 
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the place of delivery,®*® branding cattle,®® requesting 
the seller to retain possession for the buyer,®’ or 
taking an inventory’and acceptance of keys to a 
building where the property is stored.°® 
goods are not ordered, but are voluntarily sent-to 
one, his receipt of them and exercise of ownership 
over them may constitute an acceptance and preclude 
him from denying his liability for the price.®® 


Mortgage of the property by the buyer ordinarily 
constitutes an act of ownership amounting to an ac- 
But the execution of a mortgage before 
a test of the chattel by the buyer under a contract 
giving him a right to return the chattel if found to 
be unsatisfactory, does not conclusively establish an 


ceptance.? 


Pa.—Freedman v. Morrow Shoe 
Mfg. Co., 122 Pa. 25,15 A 690;. Estes 
bea ae a Paper Co., 19 Pa. Dist. 


S. D.—Stewart v. Gilruth, 8 S, D. 
181, 65 NW 1065. 


Tenn.—I. N. Price Co, v. Hamilton 
Produce Co., 8 Tenn. Civ. A. 467. 


Vt.—Brown v. Nelson, 66 Vt. 660, 
ees 94; Dennis y. Stoughton, 55 Vt. 


Wash.—Moore v. Perrott, 2 Wash. 
a 25) P9106. 


W. Va.—Manss-Bruning Shoe Co. v. 
Prince, 51 W. Va. 510, 41 SE 907. 


Wis.—McClure v. Jefferson, 85 Wis. 


208, 54 NW 777; Cream City Glass Co. 
v. Friedlander, §4 Wis. 53, 54 NW 28, 


36 AmSR 895, 21 LRA 135; White v. 
Hanchett, 21 Wis. 415. 
Eng.—Hardy v. Hillerns, [1923] 2 


K. B. 490 [app dism [1923] 1 K. B. 
658]; Perkins v. Bell, [1893] 1 Q. B. 
193; Parker v. Palmer, 4 B. & Ald. 
387, 6 HCL 529, 106 Reprint 978; 
Chapman y. Morton, 11 M. & W. 534, 
152 Reprint 917. 


aN S.—Winfield v. Stewart, 44 N. S. 


Ont.—Burns Cement Gun Co. v. Mc- 
Leod, 15 OntWN 296. 


[a] Tllustration.—Where, pursu- 
ant to an agreement to buy certain 
property, the purchaser went to in- 
spect it and broke it up preparatory 
to carrying it away as junk, this was 
an act of ownership over the prop- 
erty and an acceptance of it, which 
he could not deny by claiming that 
the seller had a vendor’s lien upon 
it. Patterson v. Sargeant, etc., Co., 
83 Vt. 516, 77 A 338, 188 AmSR 1102. 


[b] Retention of warehouse or- 
der.—Failure to return a warehouse 
order for goods is sufficient to show 
an acceptance of the goods. Druck- 
lieb v. Universal Tobacco Co., 106 
App. Div. 470, 94 NYS 777; Salmon 
v. Brandmeier, 104 App. Div. 66, 93 
NYS 271. : 


{c] Acts held not inconsistent 
with seller’s ownership.—(1) Mitsu- 
bishi Goshi Kaisha y. Aron, 16 F. (2d) 
185. (2) Buyer’s action, in taking off 
parts of an automobile to be used as 
exhibits at the trial without the con- 
sent of the seller, while the car was 
in the custody of the sheriff under an 
attachment, there being no injury to 
the car, and the seller not being there- 
by prevented from delivering it to the 
buyer, was not an act of ownership so 
inconsistent with his claim that he 
was ‘holding it subject to the seller’s 
order as to preclude him from assert- 
ing his right to rescind. United Mo- 
tor San Francisco Co. v. Callander, 
30 Cala Annd: (pT iP ’b6L 7), C8 ew here 
the buyer of cloth to be used in the 
making of clothes sends same imme- 
diately on receipt to a sponger, who 
notifies both the buyer and the seller 
of a defect, and where the goods re- 
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an acceptance.° 


main at the sponger’s at the risk of 
the seller, and six months afterwards 
the buyer had them examined by an- 
other sponger, who also reported a 
defect, no acceptance of the goods 
was shown. Rhodesia Mfg. Co. v. 
Tombacher, 129 NYS 420. (4) Where 
a refrigerator plant was unsatisfac- 
tory and was changed, the fact that 
the buyer mortgaged the realty during 
installation and, pending suit to fore- 
close the seller’s lien, sold the prop- 
erty to another did not constitute an 
acceptance of the plant, and plaintiff 
could recover only for such materials 
thereof aS were incorporated in the 
new plant. United Iron Works v. 
Hosea, 81 Wash. 234, 142 P 673. 


Acts after rejection see infra § 493. 


95. Brown v. Price, 207 Ky. 8, 268 
SW 590. 

[a] Illustration.—Where ~ buyers’ 
barges were the point of delivery, the 
buyers accepted the coal under con- 
tract when they hooked onto barges 
loaded therewith, and transported 
them up river to a point several miles 


away. Brown v. Price, 207 Ky. 8, 268 
SW 590. 
96. Walden v. Murdock, 23 Cal. 
540, 83 AmD 135. 
a Armstrong v. Turner, 49 Md. 
589. 
98. Gray v. Davis, 10 N. Y. 285. 
99. Hobbs v. Massasoit Whip Co., 


158 Mass. 194, 33 NE 495; Reed v. 
Randall, 29°N. Y. 358, 86 AmD 305; 
Bartholomae v. Paull, 18 W. Va. 771; 
Wellauer v. Fellows, 48 Wis. 105, 4 
NW 114. 


1. Leggett, etc., Tobacco Co. v, Col- 
lier, 89 Iowa 144, 56 NW 417. 


2. Harrison v, Scott, 203 N. Y. 369, 
96 NE 755, 38 LRANS 1085. 


3. See supra text and note 94. 
4 § 48. 
5. See cases infra this note. 


[a] Acts constituting acceptance. 
—(1) Where defendants purchased a 
monument, erected same, attempted 
to remedy defects, and replaced the 
defective parts with others, without 
the knowledge of the seller, they can- 
not resist payment of the price. Loe- 
blein v. Clements, 130 Md. 627, 101 A 
693. (2) Where defects in plush coats 
sold to a dealer were obvious and no- 
ticed when the coats were unpacked, 
but the dealer attached its regular 
store tags, hung them up in the store, 
and attempted to remedy the defects 
by a steaming process, its manner of 
dealing with the goods was inconsist- 
ent with the seller’s ownership with- 
in the statute. Knobel v. J. Bartel 
Co., 176 Wis. 393, 187 NW 188. 


[b] Acts not constituting accept- 
ance.—Where buyers purchased cloth 
under an agreement that it would be 
sent to the seller’s dyer and finisher 
for the buyers’ account, and that, 
when finished and dyed, it would con- 


[§ 491] (2) Retention and Use.°® 
ceptance will be implied if the buyer retains and uses 
the goods as his own,’ and the mere fact that he com- 
plained of defects in the goods will not affect. this 


[§§ 490-491 


aeceptance of the chattel and a waiver of the right 
to a test, where the mortgage is to one having knowl- 
edge of the terms of the original contract and acting 
in reliance thereon.” 


Uniform Sales Act. 
an acceptance by acts of the buyer inconsistent with 
the ownership of the seller? has been affirmed by the 
Uniform Sales Act,* and the same considerations de- 
termine the nature of the acts which will be deemed 


The rule that there may be 


Generally ac- 


form to a certain sample, and where 
the goods to be delivered were, at the 
time of the contract, in the process 
of manufactuxe, the dyeing and finish- 
ing of goods did not constitute an ac- 
ceptance, under Uniform Sales Act § 
48, on the theory that the buyers 
thereby exercised dominion over goods 
inconsistent with seller’s ownership 
for the buyers were entitled under 
section 47 to a reasonable time after 
receiving goods for examination to as- 
certain whether the cloth conformed 
to the sample. Belmont Silk Co. v. 
Noschkes, 189 NYS 112. 


6. As waiver of defects in quality 
see supra §§ 429, 430. 

Use after rejection see infra § 493. 

7 U. S.—Scriven v. Hecht, 287 
Fed. 853;. Louisiana Electric Light, 
etc., Co. v. Bass Fdy., ete., Works, 69 
Fed. 65, 16 CCA 130; Hercules Iron 
Works vy. Dodsworth, 57 Fed. 556 [aff 
66 Fed. 483, 13) CCA 552). 


Ala.—State Administration Bd. v. 
Roquemore, 218 Ala. 120, 117 S 757. 


Cal.—Gladium Co. v. Thatcher, 95 
Cal. A. 85, 272 P 340; Stockton Lum- 
ae v. Mulcahy, 86 Cal. A. 505, 260 

fis 


Ga.—Monroe Female Univ. v. 
Broadfield, 30 Ga. 1. 
Ill. Strawn v. Cogswell, 28 Ill. 


457; Van Buskirk v. Murden, 22 IIl. 
446, 74 AmD 163; Borden, ete., Co. v. 
Fraser, 118 Ill. A. 655; Smith v. Ains- 
worth, 64 Ill. A. 157; De Kalb Impl. 
Works v. White, 59 Ill, A. 171; Mc- 
Bride v. McClure, 49 Ill. A. 612. 


Iowa.—Hensen v. Beebe, 111 Iowa 
534, 82 NW 942; Mitchell v. Wiscotta 
Land Co., 3 Iowa 209. 


Kan.—Tufts v. Mabie, 
129, 53 P84: 


Ky.—Add-Index Corp. v. Griffith, 
224 Ky. 739, 7 SW (2d) 207; Noel v. 
Kauffman Buggy Co., 106 SW 237, 32 
KyL 576; 
Mach. Co. v. Dodkins, 73 SW 1129, 24 
KyL 2306. 


Me.—Veazie v. Bangor, 51 Me. 509. 


/Mich.—Hakes v. Thayer, 165 Mich. 
476, 131 NW 174. 


Minn.—J. C. Boss Engineering Co. 
v. Gunderson Brick, etce., Co., 168 
Minn. 183, 209 NW 876. 


Miss.—Stillwell, ete., Co. v. Biloxi 
Canning Co., 78 Miss. 779, 29 S 5138. 


Mont.—Hillman v. Luzon Café Co., 
49 Mont. 180, 142 P 641. 


N. J.—Otis El. Co. v. Headley, 81 
N. J. L. 178, 80 A 109; Woolward v. 
Emmons, 61 N. J. L. 281, 39 A 703. 


N. Y.—Chambers v. Lancaster, 160 
N. Y. 342, 54 NE 707; Brown v. Fos- 
ter, 108 N. Y. 387, 15 NE 608; 
v. Fish Bros. Wagon Co.,'50 App. 
Div. 38, 638 NYS 649 [aff 169 N. Y. 
587 mem, 62 NE 1094 mem]; Ellison 
v. Creed, 34 App. Div. 15, 53 NYS 
1054; Empire Mfg. Co. v. Moers, 27 


7 kanieas 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§ 491] 


result.§ 


erty.° 


merely to test them.?? 


App. Div. 464, 50 NYS 691; Wiles v. 
Provost, 6 App. Div. 1, 39 NYS 461; 
Empire Steam Pump Co. v. Inman, 59 
Hun 230, 12 NYS 948; Wood v. Carle- 
ton, 53 Hun 638, 3 Silv. Sup. 509, 6 
NYS 865; Normington v. Cook, 2 
Thomps. & C. 423 [aff 59 N. Y. 655]; 
Schuchman vy. Winterbottom, 58 N. 
Y. Super. 105, 9 NYS 733 [aff 130 N. 
Y. 699, 30 NE 63]; Merriam Paper 
Co. v. New York Market Gardeners’ 
Assoc., 58 Misc. 236, 108 NYS 1088; 
Turl v. Knable, 26 Mise. 770, 56 NYS 
1017; Logan v. Berkshire Apartment 
House, 3 Misc. 296, 22 NYS 776 [aff 
1 Mise. 18, 20 NYS 369]; Schindler 
v. Sperling, 155 NYS 348. 


N. C.—Huyett, ete., Mfg. Co. y. 
Gray, 124 N. C. 322, 32 SE 718. 


Pa.—Louis Werner Saw Mill Co. v. 
Ferree, 201 Pa. 405, 50 A 924. 


Tex._-Edwards v. Wooldridge, 
Tex. Civ. 2A. 512, 15 eSW 920% 


Vt.—Dennis v. Stoughton, 
Tl. 

Wash.—Ketchum v. Albertson Bulb 
Gardens, 142 Wash. 134, 252 P 523; 
Childs Lumber, etc., Co. v. Page, 28 
Wash. 128, 68 P 373. 


Wis.—Palmer vy. Banfield, 86 Wis. 
441, 56 NW 1090; Cream City Glass 
Co. v. Friedlander, 84 Wis. 53, 54 NW 
28, 36 AmSR 895, 21 LRA 135; Wal- 
ter A. Wood Mowing, etc., Mach. Co. 
v. Calvert, 89 Wis. 640, 62 NW 5382. 


Eng.—Beaumont v. Brengeri, 5 C. 
BB. 301, 57 BCL 301,136 Reprint 893. 


N. S.—Ackerman vy. Morrison, 45 
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N. S. 185; Winfield v. Stewart, 44 N. 
Ss. 10. 
[a] Illustration.—In an action on 


a contract for the sale of merchantable 
timber, that defendants sawed a por- 
tion of the logs into timber constitut- 
ed an acceptance of the _ portion. 
Maney v. Greenwood, 182 N. C. 579, 
109 SE 636. 

[b] What constitutes use.—In an 
action for the price of mirrors, where 
defendant’s testimony showed that 
the mirrows were put up against her 
orders, while she was attending to a 
customer, that they were so placed 
that when any one passed by them in 
the room they could not help looking 
in them, and that was the only way 
in which they were used, it was error 
to charge that if the mirrors ‘were 
made use of for any length of time, 
no matter how short a time it may 
have been, there was an acceptance” 
on the part of defendant. Hudson v. 
Roos, 76 Mich. 173, 42 NW 1099. 


[ec] Loan to third person.—One to 
whom a corn harvestor was delivered 
on a contract that if it worked well 
he should keep it, and pay for it, 
accepts it by loaning it another for 
use, and such other person using it, 
without the knowledge or consent of 
the seller. Hensen v. Beebe, 111 Iowa 
534, 82 NW 942. 

[d] Use presumed.—Highway de- 
partment, having hay delivered in 
feed tent, accepted same, since use 
must be presumed. State Adminis- 
tration Bd. vy. Roquemore, 218 Ala. 


But a single act of use is not such an act 
of ownership as will indicate acceptance if such use 
does not affect the condition or value of the prop- 
The effect of the use of the article may be 
modified by the circumstances surrounding such 
use,'® as where the use is for the purpose of trial,!1 
especially when the seller represents that the ma- 
chine on trial can and will be made to work proper- 
ly,‘? although where the goods are patently defec- 
tive the buyer cannot claim that his use thereof was 
But it will be regarded as an 
acceptance if the buyer prolongs the trial beyond a 
reasonable period,’* or uses more of the article than 


SALES 


APO OTS SM 


8. U. S.—Hercules Iron Works v. 
Dodsworth, 57 Fed. 556 [aff 66 Fed. 
4838, 13 ‘CCA '552]: 


Ill.—De Kalb Impl. Works v. White, 
PG RS oN aa Rls 


Minn.—J. C. Boss Engineering Co. 
v. Gunderson Brick, ete. Co., 168 
Minn. 183, 209 NW 876. 


N. Y.—Brown v. Foster, 108 N. Y. 
387, 15 NE 608; Callahan v. O’Rourke, 
110 App. Div. 779, 96 NYS 1010; Em- 
pire Mfg. Co. v. Moers, 27 App. Div. 
464, 50 NYS 691; Wiles v. Provost, 6 
App. Div. 1, 39 NYS 461. 


Pa.—MecGlinn vy. Jackson, 86 Pa. 
Super. 562. 
Wis.—Cream City Glass Co. v. 


Friedlander, 84 Wis. 53, 54 NW 28, 36 
AMmSR 895, 21’ LRA 135. 


Sask.—New Hamburg Mfg. Co. v. 
Weisbrod, 1 Sask. L. 342. 


And see Noel v. Kauffman Buggy 
Co., 106 SW 287, 32 KyL 576 (holding 
that where vehicles shipped defend- 
ants by plaintiff were not as ordered, 
the fact that plaintiff's agent gave 
defendants permission to use the 
vehicles temporarily until they could 
be replaced by others of the desired 
kind did not authorize defendants to 
use the vehicles until they were prac- 
tically worthless, and then decline to 
pay for them). 


{a] TIllustration.—Where a_ sale 
contract could be canceled by notice 
if ‘brick burning equipment was un- 
satisfactory after demonstration, and 
the buyer stated that demonstration 
was unsatisfactory, but did not ex- 
press a wish to cancel the contract 
and continued to use the equipment, 
there was an affirmance of the con- 
tract and acceptance of the equip- 
ment. J. C. Boss Engineering Co. v. 
Gunderson Brick, ete., Co., 168 Minn. 
183, 209 NW 876. 


9. Schwartz v. Holy Cross Church, 
60 Minn. 183, 62 NW 266. 


10. Iowa.—Inman Mfg. Co. v. 
American Cereal Co., 142 Iowa 558, 
119 NW 722, 121 NW 177; Inman 


Mfg. Co. v. American Cereal Co., 124 
Iowa 1737, 100 NW 860. 


Ky.—Pyne v. Edwards, 7 Kyl 367. 


N. Y.—Greeff Engineering, etc., Co. 
v. Scourene Mfg. Co., 182 App. Div. 
311, 169 NYS 550; Ballenbacher v. 
Finney, 12 NYS 568. 


Sask.—Davenport v. Minneapolis 
Threshing Mach. Co., 13 Sask. L. 393. 


[a] MTlustration.—Use of a mill by 
the owner of the building in which 
the machinery has been installed is 
not an acceptance under contract for 
sale and installation of machinery. 
Pyne v. Edwards, 18 Ky. Op. 795, 


[b] Use by consent.—After action 
is begun to collect for a soap dryer 
installed, which defendant refused to 
accept, alleging failure of guaranty, 
the use of the dryer for three days 
by consent of the parties to arrange 
for settlement or secure evidence for 
trial, was not an acceptance of dryer 


|v. Benton County Creamery Co., 
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is fairly and reasonably necessary in making the 
test,+° unless the seller consents thereto.?® 
the seller delivers articles not ordered, and permits 
the buyer to use them temporarily until they can be. 
replaced by others of the desired kind, the buyer can- 
not use the articles until they are practically worth- 
less, and then decline to pay for them.*? 


Under Uniform Sales Act providing that the buyer 
shall be deemed to have accepted the goods when he 
does any act with relation to them which is incon- 
sistent with the ownership of the seller,t® the reten- 
tion and continued use of goods delivered may con; 
stitute an acceptance.® 


So, where 


by defendant. Greeff Engineering, 
etc., Co. v. Scourene Mfg. Co., 182 App. 
Div. 311, 169 NYS 550. 


[c] Fraud of seller.—Where lum- 
ber is delivered subject to acceptance 
and rejection, and the buyer marks 
the lumber as rejected, but the. sell- 
er re-marks it to appear as though 
accepted, and delivers such lumber 
to the buyer, and such falsely mark- 
ed lumber is put into the construc- 
tion of buildings by the buyer with- 
out his prior knowledge and approval 
of its use, the lumber is not deemed 
accepted by the fact that the buyer 
took possession of and used buildings 
erected with such lumber. Parke v. 
Franco-American Trading Co., 120 N. 
Y. 51,23 NE 996. 


11. Cal.—Sherman v. 
Cal A, tsa, heoOl Pal 63. 


Iowa.—Creamery Package Mfg. ro 
120 


Ayers, 20 


Iowa 584, 95 NW 188. 

N. Y.—Greeff Engineering, etc., Co. 
v. Scourene Mfg. Co., 182 App. Div. 
311, 169 NYS) 550. 

Oh.—McMyler v. Beckman Co., 
Oh. AGCirc be tyeNe Ss sac 

B. C.—British America Paint Co., 
htd.iweHorh22. BY CaoT: 

Ont.—Alabastine Co. v. Canada Pro- 
ducer, etc., Co., 30 Ont. L. 394, 4 Ont 
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EN 486, 23 OntWR 841, 5 OntWN 
[a] TIllustration.—Where a _ soap 


dryer was installed by plaintiff for 
defendant, the latter had a right to 
use it a reasonable length of time, 
after plaintiff made its last altera- 
tion, to determine if it fulfilled the 
guaranty, without being deemed to 
have accepted it. Greeff Hngineer- 
ing, etc., Co. v. Scourene Mfg. Co, 
182 App. Div. 311, 169 NYS 550. 


[b] Keeping goods and using them 
for six months and all of that time 
trying to make them satisfactory in 
accordance with the contract does not 
constitute an acceptance. McMyler 
et Beckman Co.,.17 Oh. Cir. Ct. N. S. 

12. Crabtree v. Potts, 108 Tll. A. 
627; Kernan v, Crook, 100 Md. 210, 59 
‘ 753; Phelps v. Whitaker, 37 Mich. 


13. Edwards v. Wooldridge, 52 
Tex, Civ. A. 512,-115 SW) 920; ‘Cream 
City Glass Co. v. Friedlander, 84 


Wis. 53. 54 NW 28, 36 AmSR 895, 21 
TRAST Soe 

14 Springfield Engine Stop Co. v. 
Sharp, 184 Mass. 266, 68 NE 224; J. 
L. Owens Co. v. Whitcomb, 165 Wis. 
92, 160 NW 161. 


150° Zipp “Mfs.!) Coy v. 
(Wis.) 97 NW 904. 

16. Lucy v. Mouflet, 5 H. & N. 229, 
157 Reprint 1168. 

17. Noel v. Kauffman Buggy Co., 
106 SW 2387, 32 KyL 576. 

18. See Uniform Sales Act § 48. 

19. Vapor Vacuum Heating Co. v. 
Kaltenbach, 94 N. J. L. 450, 111 A 
171; Rudolph Wurlitzer Mfg. Co. v. 


Pastorino, 


500 [55 C.J.] 


[§ 492] (3) Disposal of Goods.?° 
will ordinarily be implied if the buyer retains the 
goods and resells them or a portion of them,?? or 
But a resale will not con- 
stitute an acceptance where the goods are in such 
condition that they must speedily be disposed of to 
prevent a total loss,?* although this exception to 
the general rule applies only where the seller can- 
not be communicated with and instructions from 
him quickly obtained.?4 Soa mere offer to sell before 
inspection, on delivery by the carrier, does not 
amount to an acceptance,”° and the fact that an em- 
ployee of the buyer unauthorizedly sold a small por- 


attempts to sell them.?? 


United Realty, etc., Co., 87 N. J. L. 
656, 94 A 680. 


20. After rejection see infra § 493. 


21. Cal.—Gladium Co. v. Thatch- 
er, 95 Cal. A. 85,272 P 340; Western 
Forest Products Co. v. Woodhead 
Euapet Con esz Cally Ax 19457267) 2 

le 


Ill.—M. Hommel Wine Co, v. Net- 
ter, 197 Ill. A. 382; Houston v. Clark, 
oe Let 174; Telford v. Albro, 60 Ill. 


. Ind.—Pottlitzer v. Wesson, 8 Ind. 
A. 472, 35 NE 1030. 


Iowa.—Rock Island Plow Co. v. 
Meredith, 107 Iowa 498, 78 NW 233. 


Ky.—Khourie v. Glaser, 195 Ky. 
SRG) 42 SW 833; Duckwall v. Brooke, 
65 SW 357, 23 Kyl 1459. 


Me.—Walcott v. Richman, 
364, 47 A 901. 


Mich.—George D. Sisson Lumber, 
ete., Co. v. Haak, 139 Mich. 383, 102 
NW 946; Sullivan v. Sullivan, 70 
Mich. 583, 38 NW 472. 


N. Y.—White v. Schweitzer, 221 N. 
Y. 461, 117 NE 941; Wallace v. Blake, 
128 N. Y. 676 mem, 28 NE 603; Brown 
v. Foster, 108 N. Y. 387, 15 NE 608; 
Eagle Mfg. Co. v. Arkell, 197 App. 
Div. 788, 189 NYS 140 [motion to dism 
app den 233 N. Y. 685, 135 NE 970]; 
Richardson v. Levi, 69 Hun 432, 22 
NYS 352; Carr v. Sullivan, 68 Hun 
246, 22 NYS 972. 


N. C.—Ritchie v. Ritchie, 192 N. C. 
538, 135 SE 458. 


Okl1.—Hannon 
Greenberg-Kantor Co., 
22H PMS Se 


Or.—Lenz v. Blake-McFall Co., 44 
Or. 569, 76 P 356, 


S. D.—Stewart v. 
181, 65 NW 1065. 


Vt.—Brown v. Nelson, 
30 A 94. 


Wash.—cC. H. Lowenthal Co. v. Mc- 
Cormack Bros. Co., 144 Wash. 229, 
257 P 632; Cuschner v. Pittsburgh- 
Hickson Co., 91 Wash. 371, 157 P 879. 


Eng.—Chaplin v. Rogers, 1 Hast 
192, 102 Reprint 75; Chapman v. Mor- 
ton, 11 M. & W. 534, 152 Reprint. 917. 


Ont.—Robinson v. Gordon, 23 U. C. 
Q. B. 143. 


And see cases infra this note. 


[a] Effect of Uniform Sales Act. 
—A resale of the goods is an act “in- 
consistent with the ownership of the 
seller,’ within the meaning of Uni- 
form Sales Act § 48, declaring what 
shall be deemed an _ acceptance. 
Khourie Bros. v. Glaser, 195 Ky. oe 
242 SW 833; Whatley v. Weston, 289 
Pa. 36, 136 A 849; Detroit Vapor Stove 
Co. v. Farmers’ ‘Cash Union, 61 Utah 
567, 216 P 1075; Adtna Chemical Co; 
v. Spaulding, ete., Or, OS VAC O Ue) 
A 582. 

22. Brown v. Foster, 108 N. Y. 
38 ald) PNHIe608; (ING ericeliCony. 
Hamilton Produce Co., 8 Tenn. Civ. A. 


94 Mie; 


Tailoring »~ Co, 


Vv. 
100 Okl. 118, 


Gilruth, 8 S. D. 


66 Vt. 660, 
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sold.?° 


467. 


[a] Advertising goods for sale.— 
A catalogue issued by defendant to 
the trade, listing certain goods pre- 
viously delivered by plaintiff, is ad- 
missible to show acceptance of the 
goods. Kraus v. J. H. Mohiman Co., 
18 Misc. 430, 42 NYS 23. 


23. White-v. Schweitzer, 221 N. Y. 
461, 117 NE 941. 
24. White v. Schweitzer, supra. 


25. Eaton v. Blackburn, 52 Or. 
300, 96 P 870, 97 P 539. 


26. Eaton y. Blackburn, supra. 
27. Frank, ete, Neckwear Co. v. 
White, 32 Garwead 613, 124 SE 116; 


Matchless Electric Co. v. Morley, 253 
Mich. 144, 233 NW 202; Hakes_ v. 
Thayer, 165 Mich. 476, 131 NW 174; 
Foster v. Rowley, 110 Mich. 63, 67 
NW 1077; Aegerter v. Ronspies, 97 
Nebr. 656, 150 NW 1019; Kempner v. 
Advance Thresher Co., 54 Tex. Civ. A. 
650, 118 SW 714. And see cases infra 
this note. 

[a] Under Uniform Sales Act § 48, 
providing that the buyer is deemed 
to have accepted the goods when he 
does any act in relation to them 
which is inconsistent with the own- 
ership of the seller (1) a buyer, if 
justified in rejecting the goods, may 
return them, and if the seller refuses 
to receive them, may hold the goods 
as the seller’s bailee, such conduct 
not constituting “acceptance.” Mc- 
Cutcheon v. Kimball, 135 Mise. 299, 
238 NYS 102 [rev on other grounds 
1386 Misc. 646, 241 NYS 680]. (2) A 
buyer who stores rejected goods ina 
publie warehouse in his own name, 
and threatens public auction if the 
seller fails to take the goods, does 
not thereby accept the goods. Mc- 
Cutcheon v. Kimball, 136 Misc. 646, 
241 NYS 6380 [rev 135 Misc. 299, 238 
NYS 102]. (8) The buyer’s failure 
to repeat the rejection after the sell- 
er’s immediate correction of the only 
complaint made, and his continued 
retention of the goods and the inspec- 
tion and final rejection of them on 
other grounds, constitutes a waiver 
of the original rejection. Matchless 
Blectric Co. v. Morley, 252 Mich. 144, 
233 NW 202. 


28. Mich.—Hakes v. Thayer, 165 
Mich. 476, 1381 NW 174; Foster v. 
Rowley, 110 Mich. 68, 67 NW 1077. 


Nebr.—Aegerter v. Ronspies, 
Nebr. 656, 150 NW 1019. 


N. Y.—Empire Mfg. Co. v. Moers, 27 
App. Div. 464, 50 NYS 691. 


Tex.—Kempner v. Advance Thresh- 
er Co., 54 Tex. Civ. A. 650; 118 SW 
714. 

Wis:—Cream, City, Glass) Co, iv. 
Friedlander, 84 Wis. 53, 54 NW 28, 
36 AmSR 895, 21 LRA 135. 


fa] Illustration.—Where plaintiff 
contracted to furnish a cooler, racks, 
and counters for defendant and set up 
the cooler in defendant’s storeroom, 
and defendant told plaintiff he did 
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[§ 493] (4) Conduct after Rejection. 
after rejection of the goods, the buyer conducts him- 
self toward them in a manner inconsistent with the 
rejection or with the seller’s absolute ownership, he 
waives or withdraws the rejection, and the case 
stands as though no rejection had been made.?? 
cordingly, if, after rejection, the buyer retains and 
uses the goods,”® 
ercises dominion over them,*° he will, as a general 
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tion of the goods does not amount to an acceptance, 
where the buyer repudiated the sale upon learning of 
it, and directed the employee to replace the portion 


Where, 


Ac- 


or resells them,?® or otherwise ex- 


not accept the articles and stored the 
counters anid racks, but placed ice in 
the cooler and continued to use the 
same until the trial of an action by 
plaintiff against him for the value of 
the articles, “his acts constituted an 
acceptance of the cooler as a matter 
of law. Robertson, ete., Scale, etce., 
Co. v. Richman, 212 Mich. 334, 180 
NW 470. 


Retention and use generally see su- 
pra § 491. 


29. Estes v. Conestoga Paper Co., 
19 Pa. Dist. 319; MWHarrell v. Lollar, 
CT exe Civ JAS) 251 SW 260. 


[a] Sale for charges after seller’s 
refusal to remove.—A buyer who re- 
jects the goods, but, receiving no in- 
structions from the seller as to their 
removal, resells them for freight and 
storage charges, exercises ownership 
and is liable for the price. BHstes v. 
Conestoga Paper Co., 19 Pa. Dist. 319. 


Resale generally see supra § 492. 


380. Frank, etc., Neckwear Co. v. 
White, 32.Ga. A. 613, 124 SHE <116; 
McCall v. Merriman, 29 Ga. A. 578, 
116 SH) 215;). Kupfer. w. Michigan 
Clothing Co., 141 Mich. 325, 104 NW 
582; McDonnell Fdy., etc., Co. v. Gla- 
cier Metal Co., 109 Miss. 899, 69 S 
769; Prager v. Scheff, 180 NYS 119. 


[a] TIllustrations.—(1) Where, aft- 
er a buyer returned goods sold as un- 
satisfactory, and notified the seller 
that the goods were refused anid were 
at the seller’s risk, the buyer again 
ordered:the railroad company holding 
the goods to return them to it, such 
direction constituted an acceptance of 
the goods. Kupfer v. Michigan Cloth- 
ing Co., 141 Mich. 325, 104 NW 582. 
(2) Where the buyer of cross ties 
hauled them to a railroad, and it did 
not appear from the contract that he 
was to be paid therefor, but he con- 
verted the rejected ties, claiming the 
right to apply them on his-~-bill for 
hauling, such conversion was an ac- 
ceptance of the ties. McCall v. Mer- 
riman, 29 Ga. A. 578, 116 SH 215. 


[b] Receipt of proceeds of goods. 
—Where the buyer, after rejection, of 
the goods, pending suit for the price, 
received from the carrier the pro- 
ceeds of sale by the carrier, such re- 
eceipt constituted an acceptance of the 
goods. McDonnell Fdy., etc., Co. v. 
Speier Metal Co., 109 Miss. 899, 69 


{c] Under Uniform Sales Act § 48 
(Comp. L. [1915] § 11879), declaring 
that the buyer is deemed to have ac- 
cepted goods when he does any actin 
relation to them inconsistent with the 
seller’s ownership (1) a buyer’s ac- 
tion in ordering bulbs returned to it 
and continuing to hold them after re- 
jection and shipment to the seller con- 
stitute acceptance. Matchless Plec- 
tric Co. v. Morley, 252 Mich. 144, 233 
NW 202. (2) A buyer which permit- 
ted rejected goods to remain for six 
years in the custody of a bank as 
security for the price under credit 
advanced the buyer must be held to 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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rule, be deemed to have accepted 


circumstances surrounding the buyer’s subsequent 
use of, or other acts in relation to, the goods may be 
such as to -prevent the same from constituting an 
Thus, where, after rejection of the 
goods, ‘the buyer retains or stores them, subject to 
the seller’s orders, there is no acceptance.*? 
wise, where the sale of a lighting plant is on approv- 
al, and the’ buyer gives notice of rejection, but the 
seller does not remove the plant, although requested 
to do so, the occasional use of the plant thereafter, in 
an attempt to make it work satisfactorily, is not a 
withdrawal of the rejection and an acceptance of the 
Where the goods have been rejected, but 
the seller has refused to remove them, a sale by the 
buyer will not constitute an acceptance if the goods 


acceptance.*+ 


plant.?* 


have accepted the goods. Huber v. 
Lalley Light Corp., 242 Mich. 171, 218 
NW 7938. 


31. Ga.—Forster v. Levy, 32 Ga. A. 
580, 124 SE 99. 


preset v. Boynton, 178 Ill. A. 


N. Y.—Bensler v. Locke, 4 Misc. 486, 
24 NYS 364. 


Tex.—Continental Lumber, etc., Co. 
v. Miller, (Civ. A.) 161 SW 927. 


Wash.—Berlin Mach. Works  v. 
Miller, 59 Wash. 572, 110 P 422. 


[a] Illustrations.—(1) Use of a 
small quantity of lumber by the pur- 
chaser, after his refusal to accept it, 
and during negotiations for a settle- 
ment, under the mistaken impression 
that the matter had been settled, was 
not necessarily an acceptance of the 
lumber. Continental Lumber, etce., 
Gory Maller, (Chex. Civ. AG) L6T SW: 
927. (2) Where mantels were put in 
a house without the knowledge of the 
owner, who requested their removal 
as soon as they were discovered, but 
the seller failed to remove them, and 
the buyer, on subsequently selling the 
house, removed the mantels and put 
them up in the house into which he 
moved, there was no acceptance of 
the mantels. Bensler v. Locke, 4 
Misc. 486, 24 NYS 364. (3) Where a 
saw was sold with a guaranty that 
it would work successfully on all 
classes of stock and saw a certain 
amount per hour from described ma- 
terial, and it failed to do so as to such 
material, because of a defect in the 
feed works, although doing good work 
on lighter material, and the seller’s 
attention was immediately called 
thereto, and it sought to correct the 
defect, the buyer’s continued- use 
thereof ‘for several months did not 
amount to an acceptance, he owing no 
affirmative duty in the matter, and 
it being time enough for him to act 
when the machine should be formally 
tendered to him. Berlin Mach. Works 
v. Miller} 59 Wash. 572, 110 P 422. 


[b] Unloading goods.—In case the 
seller refuses to give instructions for 
disposition of goods after notice of 
rejection, or if notice cannot be given 
or immediate action is necessary to 
preserve the property from danger, 
unloading of goods by the buyer can- 
not be held an acceptance under the 
contract. Barnett v. Perrine, (Tex. 
Civ. A.) 2500SW 1111. 


[c] Acts done by mistake.—The 
fact that a part of goods alleged by 
buyers not to conform to the contract 
of sale was, after delivery to the buy- 
ers, issued to their tenants, after dis- 
covery of the alleged difference, does 
not amount to an acceptance, it ap- 
pearing that such issuance was 
against the positive orders of the buy- 
ers, and a mere mistake. Plotner v. 
Markham Warehouse, etc., Co., (Tex. 
Civ. A.) 122 SW 443. 


SALES 


them. But the 


Like- 


be presumed.?® 


Goods.?7 


seller®® within a 


382. Beck, ete., Hardware Co. v. 
Hall Hardware Co., 30 Ga. A. 224, 117 
SE 271; Taylor v. Eblinger Shoe Mfg. 
Co., 201 Ky. 419, 257 SW 7. 


33. Swenson v. Lavigne, 19 Sask. 
534, [1925] 3 DomLR 681, [1925] 2 
WestWkly 503. 


34. Salant v. Dannenberg Co., 10 
Ga. A. 263, 73 SE 426. 


35. Columbia River Door Co. v. H. 
F. Cady Lumber Co., 97 Nebr. 275, 149 
NW 798. 


36. Ford v. Friedman, 40 W. Va. 
177, 20 SE 930. 


37. Cross references: 
cong net after rejection see supra § 
Rejection: 

For defects: 

Generally see supra §§ 398, 416. 
On sale on trial or approval see 
supra §§ 422-423. 
Under contract of sale or return see 
supra §§ 471-473. 

38. Cal.—Merehin v. Ball, 68 Cal. 
205, 8 P 886; Western Iron Works v. 
Smith, 1038 Cal. A. 486, 284 PRP 715; 
Gladium Co. v. Thatcher, 95 Cal. A. 
85, 272 P 340. 

Conn.—Emery Thompson Mach., 
etc, Co. vi Graves, 91 Conn. 71; 980A 
331; Downs v. Marsh, 29 Conn. 409. 


Fla.—Curtiss-Bright Ranch Co. v. 


Cameron, etc., Co.,'88 Fla. 305, 102 
S 495. } 

Ga.—Armsby Co. v. Shewmake, 113 
Ga. 1086, 39 SE 4733: Watkins” v. 
Paine, 57 Ga. 50. 

Ill.—Pennell v. McAfferty, 84 Ill. 
364; SM llis yee) Rocher "73 fl, 280: 


Orton v. Artesian Stone, ete., Works 
Co., 183 Ill. A. 370; McBride v. Mc- 
Clure, 49 Ill. A. 612. 


Ky.—Noel v. Kauffman Buggy GCo., 
106 SW 237, 32 KyL 576. 

lLa.—Hooper v. Dry Hand Mop Co., 
Thy ears WING rai 

Md.—Bostain v. De Laval Separa- 
tor Co., 92 Md. 4838, 48 A 75; Dela- 
mater v. Chappell, 48 Md. 244. 


Mich.—Peo. v. Boyes, 222 Mich. 8, 
192 NW 787; Lieblein v. Isbell Bean 
Co., 206 Mich. 87, 172 NW 388; Stone 
Maia Rees 168 Mich. 128, 133 NW 
951. 

Minn.—Rosenfield v. Swenson, 45 
Minn. 190, 47 NW 718; Lee v. Bangs, 
43 Minn. 238, 44 NW 671. 


Nebr.—McCormick 
Mach. Co. v. Martin, 32 Nebr. 
49 NW 700. 


N. H.—Small v. Stevens, 65 N. H. 
209, 18 A 196. 

N. Y.—Drucklieb v. Universal To- 
bacco Co., 106 App. Div. 470, 94 NYS 
777; O'Sullivan v. New York Lum- 
ber Corp., 29 Misc. 604, 61, NYS 493 
[rev on other grounds 30 Misc. 773, 
62 NYS 487]; Thorsen v. Isman, 148 
NYS 254. 


Pa,—Stein  v. 


Harvesting 
723, 


Bradford, 278 Pa. 


‘ton Produce Co., 
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are of a perishable nature and liable to deteriora- 
tion. Nor will an attempt to sell goods which have 
been inspected and rejected constitute an acceptance 
when done pursuant to the seller’s order to use the 
goods to the best advantage.*° 

Counter proposal by seller. 
has notified the seller that he will return the goods 
because of delay in delivery, fails to reply to a letter 
from the seller offering to give an extra credit if the 
buyer will keep the goods, and the latter does not 
reship them, his assent to the seller’s proposition will 


Where a buyer, who 


[§ 494] c. Delay in Rejection or Return of 
Failure to exercise the right to reject the 
goods*® or to return or offer to return them to the 


reasonable time usually implies an 


321, 123 A 303; Ireland v. Refowich, 
90 Pa. Super. 221; Meguire v. Gal- 
lagher, 89 Pa. Super. 576; McGlinn 
v. Jackson, 86 Pa. Super. 562; Levy 
v.. Queen Co,, 73° Pa. Super: 42/5: 
Baltimore Brick Co. v. Coyle, 18 Pa. 
Super. 186; American Watch Tool 
Co. v. Reed Mfg. Co., 18 Pa. Super. 
ee Tete v. Eshler, 11 Pa. Super. 


Tenn.—I. N. Price Co. v. Hamil- 
8 (Dennis Civ. 9 A. 
467. 

Wash.—Carman Distributing Co. 
v. Cascade Laundry Co., 111 Wash. 
487; 191 P 392; Cuschner -v. Pitts- 
ans mer Co, 91. Washe 371, 157 


W. Va.—tLinger v. Wilson, 73 W. 
Va. 669, 80 SE 1108; Bartholomae 
¥e Paull, [Sow Va. T7ic 


Wis.—Barton v. Kane, 18 Wis. 262. 


Eng.—Couston v. Chapman, L. R. 
2 H. L. Se. 250; Moss v. Sweet, 16 
Q...B: 493, 71° BCL 493, 11 (aReprint 
968; Beverley v. Lincoln Gas Light, 
ete. Co. 6 eAN 1B 829 nos se Clg oon 
112 Reprint 318; Harrison v. Allen, 
2 Bing. 4, 9 ECL 291, 130 Reprint 
20d Cash) VeGiles, 3) Cs a&. sm toue 
P40 A WCL 8537259. 72 <7 Repranivue uns 
Percival v. Blake, 2 C. & P. 514, 12 


ECL 241, 172 Reprint 233; “Milner 
Vo Dueckerss i.) (Ch Gan Po 5 asi eee, 
300, 171 Reprint 1082; Bianchi v. 


Nash, 1 M. & W. 545, 150 Reprint 
551; Okell _v. Smith, 1 Stark. 107, 
2 ECL 50, 171 Reprint 416. 
eT Vind Ones, 2450 Cer Qs 
Que.—Chas. <A. Paquet Co. v. 
Bordeleau, 41 Que. Super. 12. 
39. U. S.—Foss-Schneider Brew- 


ne Co. v. Bullock, 59 Fed. 83, 8 CCA 


Conn.—Brown Bag Filling Mach. 
Co. v., United Smelting, etc., Co., 
Core GO) 0 oar Ane Loi a Co eran Oe 
tric Motor Co. v. Frisbie, 66 Conn. 
67, 33 A 604; Treadwell v. Reynolds, 
39 Conn. 31. 


Ga.—Meredith v. J. A. Fay, 
Co., 86 Ga. A. 506, 1387 SE 409. 


Ill.— Whitney, Inc. v. Mandel, 218 
Ae 316; Mayes v. Rogers, 47 Ill. 


Iowa.—Frey-Sheckler Co. v. Iowa 
Brick Co., 104 Iowa 494, 73 NW 1051; 
Mackey v. Swartz, 60:Iowa 710, 15 


etc., 


NW 576; “Hirshhorn v. Stewart, 49 
lowa 418. 

Kan.—Blakeslee v. Morgan, 118 
Kan. 486, 235 P 1042.. 

Ky.—Cogan v. Wall, 206 Ky. 89, 
266 SW 884; Taylor v. Eblinger Shoe 
MES 2 Cone 20 Key.) 49)F 225 ee Sia das 


Hellmers v. Norris, 201 Ky. 401, 257 
SW 4; Noel v. Kauffman Buggy Co., 
106 SW 237, 32 KyL 576. ; 


La.—Hooper v. Dry Hand Mop Co., 
1 La. A. 621. 


Mass.—Wheeler vy, Klaholt, 178 
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acceptance; unless the delay is attributable to the 
seller,*® especially where the buyer has used them 
as his own?! or offered them for sale;*2 and com- 
plaints as to the quality of the goods while exercising 
dominion over them do not amount to a rejection.** 
What is a reasonable time to reject or return the 
goods depends on the cireumstanees of the particular 
case,** and is a question for the jury, unless the 
The contract itself may fix 


facts are undisputed.*® 


the time or place for acceptance. 
which case a subsequent rejection comes too late,*® 


SALES 


and binding.** 


or rejection, in 


unless the provisions as to time and place have been 


Mass. 141, 59 NE 756; Hoobs v. Mas- 
sasoit Whip Co., 158 Mass. 194, 33 NE 
495; Hedden v. Roberts, 134 Mass. 
38, 45 AmR 276. 


Minn.—Haase v. Nonnemacher, 21 
Minn. 486. 


Mo.—-Jones v. Werthan Bag Co., 254 
SW 4; Gaff v. Homeyer, 59 Mo. 345; 
Thurnauer v. Gates, (A.) 280 SW 63. 


N. Y.—White v. Schweitzer, 221 N. 
Y. 461, 117 NE 941; Waeber v. Tal- 
bot, 167 N. Y. 48, 60 ‘NE 288, 82 AmSR 
712; Coplay Iron Corey, Pope, 108 N. 
nya 232, 15 NE 335; Reed v. Randall, 
29 N. Y. 358, 86 AmD 305; Smith v. 
Coe, 55 App. Div. 585, 67 NYS 350 
[aff 170 N. Y. 162, 68 NE 57], 68 NYS 
274, 57 App. Div. 631; Birch v. Kava- 
naugh Knitting Co., 34 App. Div. 614, 
54 NYS 449  faff 165. Nos Y¥. 617) 59 
NE 1119]; Duford v. Patrick, 61 Hun 
619, 15 NYS 285; Glen v. Whitaker, 
51 Barb. 451; Fisher v. Merwin, 1 
Daly 234; MacEvoy v. Aronson, 46 
Mise. 622, 92 NYS 724; Hospital Sup- 
ply Co. v. O’Neill, 10 Misc. 6555 Sl 
NYS) 792" Laff’ 155°N,  Y. 1634," 49 “NE 
1098]; Lieberman v. Beck, 179 NYS 
472; Greenthal v. Schneider, 52 
HowPr 133. 


Or.—Johnson v. Hibbard, 29 Or. 184, 
44 P 287, 54 AmSR 787. 


Pa.—Dailey v. Green, 15 Pa. 118; 
American Watch Tool Co. v. Reed 
Mfg. Co., 18 Pa. Super. 24; Moore 
BlOs  LCOs, Vs, MON, 1oa:P a.) DiISt. ih 760. 
ee Spellman v. Kelly, 13 Pa. Dist. 
393. 

ie aus itor v. Standish, 48 Vt. 
594. 

W. Va.—tLinger v. 
Va. 669, 80 SE 1108; 
man, 40 W. Va. WT, 20 SE 930; 
tholomae vi Paull, 18 W. Va. 771. 


Wis.—Barton v. Kane, 17 Wis. 37, 
84 AmD 728. 


Eng.—Bowes v. Pontifex, 3 
BH. 739, 176 Reprint 339. 


[a] Sufficiency of offer to return. 
—Where a buyer told the seller to 
take back a motor truck and repdir 
it,;and did not return it because it 
was not in condition to take to sell- 
er’s premises, there was such tender 
of return as practicable. Blakeslee 
v. Morgan, 118 Kan. 486, 2385 P 1042. 


40. Taylor v. Eblinger Shoe Mfg. 
Co., 201 Ky. 419, 257 SW 7; Gibson 
vy. Vail, 53 Vt. 476; Suit v. Bonnell, 
33° Wis. 180. 


eg U. S.—The Venezuela, 173 Fed. 

Cal.—Burrell v. Southern Califor- 
nia Canning Co., 35 Cal. A. 162, 169 
P 405. 

La.—Templeman Bros. Lumber Co. 
y. Fairbanks, 129 La, 983, 57 S 309; 
renee v. Dry Hand Mop. Cog) 1 La. 
A. 621 

N. Y.—Chambers v. Lancaster, 160 
N. Y. 342, 54 NE 707; Empire Steam 
Pump Co. v. Inman, 59 Hun 230; 12 
NYS 948; Turl v. Knabe, 26 Misc. 770, 
56 NYS 1017. 

Pa.—Louis Werner Saw Mill Co. v. 
Ferree, 201 Pa. 405, 50 A 924; Mc- 


Wilson, 73 W. 
Ford v. Fried- 
Bar- 


EF. & 


Glinn v. Jackson, 86 Pa. Super. 562. 


Sask.—New Hamburg Mfg. Co. v. 
Weisbrod, 1 Sask. L. 342. 

[a] Illustration.—Where a pur- 
chaser of ‘‘cookers’” used them 
throughout an entire season without 
any statement as to nonacceptance, 
an attempted rejection was ineffectu- 
al. Burrell v. Southern California 
Canning ‘Co.,7 35) CalytA. 262; 91699-P 
405, 

Retention and use as constituting 
acceptance generally see supra § 491. 


42. Ostman v. Lee, 91 Conn. 731, 
101 A 23. 


Resale or attempt to resell as con- 
stituting acceptance generally see su- 
pra § 492. 


43. Meredith v. J. A. Fay, etc., Co., 
36 Ga. A. 506, 137 SE 409; Williams 
v. J. F. Rowley Co., 195 Ill. A. 638; 
White v. Schweitzer, 221 N. Y. 461, 
117 NE 941; Empire Steam Pump 
Co. vs. Inman, 59 Hun 230 222.NYVS 
948; Meguire v. Gallagher, 89 Pa. 


Super. 576; McGlinn v. Jackson, 86 
Pa. Super. 562; Tete v. HEshler, 11 
Pa. Super. 224. 


44, 1].Decker  v. 
196 Ill. A. 387. 


Ky.—Cogan vy, 
266 Sw 884, 


La.—Templeman Bros. Lumber Co. 
v. Fairbanks, 129 La. 983, 57 S 309. 


Mich.—Stone v. Frohlich, 168 Mich. 


Braverman, 


Wall, 206 Ky. 89, 


128, 133 NW 951. 
Fs Ab Y.—Lieberman v. Beck, 179 NYS 
72. 

Pa.—Ireland v. Refowich, 90 Pa. 
Super. 221. 


S. C.—Griggs-Paxton Shoe Co 
Friedheim, 133 8S. C. 458, 131 SH 620. 


Wash.—Carman Distributing Co. v. 
Cascade Laundry Co., 111 Wash. 487, 
OI Soak 


[a] Delay held wunreasonable.— 
(1) Sixty days. Stone v. Frohlich, 
168 Mich, 128, 18383 NW 951. (2) Thir- 
ty days. Lieblein v. Isbell Bean Co., 
206 Mich. 87, 172 NW 3:88. (8) One 
month, Whitney, Inc., v. Mandel, 218 
Ill. A. 316; Griggs-Paxton Shoe Co. v. 
Friedham, 133 S. C. 458, 131 SE 620. 
(4) Fourteen days. Lieberman v. 
Beck, 179 NYS 472 (where buyer did 
not open the goods until five days 
after delivery, and then merely at- 
tempted two or three times to tele- 
phone the seller, who was only six 
blocks away, and the seller was not 
in fact notified of any defects in the 
goods until fourteen days after de- 
livery). (5) Two  and_ one-half 
months. Carman Distributing Co. vy. 
Cascade Laundry Co., 111 Wash. 487, 
191 P 392 (where a sale of canvas 
was made on thirty days’ credit, and 
the buyer having kept the canvas in 
his possession from November 8 to 
January 25 before inspecting, mean- 
while asking for an extension of time 
for payment). (6) Three months. 
Niehoff-Schultze Grocer Co. yv. Gross, 
205: App. Div. 67, 199 NYS 196. [aff 
237 N. Y. 509, .148 NE 722] (where 
the buyer examined the goods on de- 
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waived by the conduct of the parties;*”? and a pro- 
vision in the contract that retention of the goods for 
a specified time shall constitute acceptance is valid 
So a failure to return unsatisfactory 
goods “promptly,” as required by the contract, con- 
stitutes an acceptance.*® If, however, the seller, aft- 
er notice that the goods are unsatisfactory, asks am 
opportunity to remedy the defect, and there is noth- 
ing to show that either party considered the time for 
acceptance as running, no acceptance will be imphed 
on the part of the purchaser at the end of the time 


livery, put them in a warehouse, 
made no complaint for two months, 
and waited three months longer be- 
fore tendering them back). 
months. Cogan v. Wall, 206 Ky. 89, 
266 SW 884 (where delay was due to 
the negligence of the buyer’s em- 
ployees in failing to examine the 
goods promptly after receipt). (8) 
Over a year. Templeman Bros. Lum- 
ber Co. v. Fairbanks, 129 La. 983, 57 
S 309 (where, during the period of 
delay, the buyer used the goods and 
paid installments of the price). (9) 
Two years. 


fith, 224 Ky> 739,° T° SW (2d) 9207; 
Peo. v. Boyes, etc., Co., 222 Mich. 8, 
192 NW 787. 

[b] Effect of right of inspection. 
—Where sale of a car was “Subject, 
however, to final inspection” by the 
buyer’s appraiser, the seller must 


prove acceptance of the used car aft- 
er ‘final inspection,’ and, in the ab- 
sence of proof that the buyer retained 
the car longer than a reasonable time 
necessary for inspection, acceptance 


was not proved. Match vy. Paige- 
Detroit Co., 200 NYS 343. 

45. See antra. § 500. 

46. Del.—Fraser v. Ross, 17 Del.. 


348, 41 A 204, 


Kan.—Acme Iron Co. v. Henneberry 
Co., 103 Kan. 647, 175 P 986. 


N. Y.—Birch v. Kavanaugh Knit- 
tinge. Cor, L6o. No OL 7 eo OuIN al Ore 
Stafford v. Pooler, 67 Barb. 143; Gold- 


en Gate Concentrator Co. v. Caplice, ‘ 


55 N. Y. Super. 439, 18 NYSt 389. 
Tex.—Carroll v. Mitchell-Park Mfg.. 
Co., 60 Tex. Civ. A. 263, 128 SW 446.. 


Wash.—Gruendler Patent Crusher, 
etc.,.Co..v. Preston. Grain, ete., 
124’ Wash. 479, 215! P60; 

Wis.—Suit v. Bonnell, 33 Wis. 180. 

47. U. S.—Long-Bell Lumber Co.. 
v. Stump, 86 Fed. 574, 30 CCA 260. 


La.—J. A. Fay, etc., Co. v. Lafay- 
ette. Lumber Co., 9 La. A. 674, 119 S 


781 
Mich.—Leffel v.. Piatt, 126 Mich. 
443, 86 NW 65, 8 DetroitLegN 92. 


Minn.—Cefalu v. Fitzsimmons-Der- 
rig Co., 65 Minn. 480, 67 NW 1018. 


Tenn.—Gaar v. Stark, ACh.) 36 
SW 149. 
Tex.—Southern Engine, ete., Co. v. 


era Light, etc., 
SW 


ae el constituting waiver.— 
The sending of the seller’s manager 
and mechanic to inspect a molding 
machine sold is a waiver of a stipu-— 
lation that retention of the machine 
after a lapse of thirty days shall con-- 
stitute a trial and acceptance. J. A. 
Fay, etc., Co. v. Lafayette Lumber 
Conng Deh I O04 TALS Ses 


48. Mechanics’ Lumber 
Yates American Mach. Co., 
415, 26 SW (2d) 80. 


49. Olson vy. Platt, 82 Colo. 10, 256 
P 635 (€return several months after 
discovery of defects is not a return 
“promptly’’). 


Co.) (Civ; A.) 196 


Coss avs 
181, Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for acceptance limited in the contract.5° Where, aft- 
er delivery of a suit, the buyer returns the coat be- 
cause not properly made, delay in returning the skirt, 
as to which no objection is made, is not an acceptance 


of the suit.® : 


Conditional rejection. 
must be unconditional.>? 


Uniform Sales Act. 


50. Leffel v. Piatt, 126 Mich. 448, 
86 NW 65. 


51. Rosenberg v. Miller, 181 Ill. 
A. 4438. 


52. Fillmore v. Garvan, 97 Conn. 
207, 116 A 184; Duckwall v. Brooke, 


65 SW 357, 28 KyL 1459; Howard v. 
Hayes, 47 N. Y. Super. 89 [aff 90 
IN: XX. 643]. 

[a] Mllustration.—Where a buyer, 


on its rejection of the goods as de- 
fective, added the statement that it 
would hold the goods in its ware- 
house until the seller furnished other 
goods of contract quality, this was 
a conditional rejection which had the 
effect of an acceptance. Fillmore vy. 
Garvan, 97 Conn. 207, 116 A 184. 


53. Uniform Sales Act § 48. 


[a] Application and effect of stat- 
ute.—(1) Where the seller of lumber 
sent invoice to the buyer, specifying 
the quantity of lumber being shipped, 
from which it was apparent that it 
only partially complied with sizes of 
lumber ordered by the buyer, but the 
buyer received and retained the lum- 
ber without informing the seller that 
it had been rejected, but on the con- 
trary sold a portion of it, an accept- 
ance may be inferred under Uniform 
Sales Act § 48. Hays v. Krasny, 101 
INE JA 1499390, 128eAe 159. 262) “Section 
48 does not prevent the parties from 
agreeing that the installation and use 
of the goods shall not constitute an 
acceptance. , Thomas Grate Bar Co. 
v. Lehigh alley Cold Storage Co., 
90 Pa. Super. 91. (3) Retention of 
goods by purchaser after the lapse 
of a reasonable time to constitute 
acceptance must be without intimat- 
ing to the seller that he has rejected 
them. Brenard Mfg. Co. v. Beeckel, 
24 Oh. A. 282, 156 NE 217. (4) Un- 
der a contract for the sale of- hops 
by installments during 1914 to 1918, 
giving the buyer five days in which 
to notify seller of the rejection of 
any installment, the buyer’s failure 
to give.such a notice makes the sell- 
er’s right to recover the purchase 
money fixed and absolute at the ex- 
piration of the five days, E. Clem- 
ens Horst Co. v. Peter Breidt City 
Brewery, 94 N. J. L. 230, 109 A 727. 
(5) Under such section, and § 47 en- 
titling a buyer to a reasonable op- 
portunity of ascertaining whether 
goods are in conformity with the con- 
tract, where defects in plush coats 
could easily be discovered without 
close inspection and were noticed 
when the coats were unpacked by 
persons having experience in hand- 
ling such goods, the absence from 
the buyer’s store of the head of the 
department, who had more experi- 
ence in examining goods, was not suf- 
ficient excuse for their retention for 
twenty-five days without objection. 
Knobel vy. J. Bartel Co., 176 Wis. 393, 
187 NW 188. (6) A buyer’s receipt 
for and retention of printed matter 
delivered in boxes accompanied by 
invoices, but without examination, is 
an acceptance of the boxes as a com- 
-pliance with its written order under 
such sections. Ft. Wayne Printing 
Co. v. Hurley-Reilly Co., 163 Wis. 179, 
157 NW 773. (7) Under section 47 
subd 1, the effect of receipt of goods 
without reservation or disclaimer is 
to defer examination indefinitely for 


A rejection to be effectual 


form Sal It is provided by statute in 
some jurisdictions that a buyer is deemed to have 
accepted the goods where, after the lapse of a rea- 
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sonable time, he retains them without intimating to 
the seller that he has rejected them.°*? 
sions of the Uniform Sales Act bearing on the ques- 
tion of acceptance or rejection, and cases in. which 


Other provi- 


such provisions have been applied, are set out in the 


note.°* 


[§ 495] 3. Effect of Acceptance—a. In General. 


the buyer’s convenience, although 
dissent must be announced within a 
reasonable time, under section 48, 
Such time varying according to the 
circumstances, Glass y. Misroch, 239 
N. Y. 475, 147 NE 71. 


[b] Delay held 
(1) Over three years. 
Diamond Bottling Corp., 
A 492, (2) Eleven months. Haus- 
man v. Dougherty, 96 Pa. Super. 86. 
(3) Hight months. Barnes & Irving, 
Inc. v. Phillips, 95 Pa. Super. 184. 
(4) Two and one-half months. Ohio 
flectric Co. v. Wisconsin-Minnesota 
Light, etce., Co., 161 Wis. 632, 155 NW 
112. (5) One month and a half. 
Matchless Electric Co..v. Morley, 252 
Mich. 144, 233 NW 202. (6) Reten- 
tion of goods for two weeks, and dis- 
playing them for sale after discover- 
ing fraud. Rice v. Green, 199 Wis. 
518, 227 NW 22. (7) Where a buyer 
of coats, delivered between Novem- 
ber 9 and 13, did not return them for 
nonconformity with sample, as au- 
thorized by the Uniform Sales Act 
§ 44 subd 38, until the following 
March, the delay was unreasonable 
within § 48, providing what shall 
constitute an acceptance, and § 47, 
entitling the buyer to a reasonable 
opportunity for inspection. Frankel 
v. Foreman, 33 F. (2d) 838. (8), So 
delay in examining shipments of 
wool waste, for two months in one 
case and more than six months in 
another, constituted an “acceptance” 
under Uniform Sales Act §§ 47, 48. 
Moore v. Foss, 18 F. (2d) 635. 


unreasonable.— 
Truslow v. 
(Conn.), 151 


[ec] Prolonging test.—The buyer’s 
use of a grain separator for six 
weeks, which could be tested in a 


few hours, is an acceptance of. the 
machine under Uniform Sales Act § 
1 ioe fa . Owens Co. v. Whitcomb, 
165 Wis. 92, 160 NW 161. 


{[d] Statute held inapplicable.— 
Where it was expressly agreed that 
the buyer would. process artificial silk 
cloth, and that, if the buyer’s cus- 
tomers objected to the quality of the 
goods, the buyer was to make the 
best possible settlement, and that 
the seller might either ratify such 
settlement or accept the return of 
the goods, the time from which the 
buyer was charged with any obliga- 
tion to return unsold merchandise ran 
from. the date the seller refused to 
take back goods rejected by custom- 
ers, and not from the time of deliv- 
ery to buyer, Uniform Sales Act § 
48 providing that retention of goods 
for more than a reasonable time con- 
stitutes acceptance, not being ap- 
plicable. Cohen Bros. Mfg. Co. v. 
Edmund Wright-Ginsberg Co., 
App. Div. 199, 201 NYS 851. 


54 See cases infra this note. 


{a] Statute comstrued and ap- 
plied.—(1) Uniform Sales Act § 19, 
providing that when goods are de- 
livered on trial or approval the prop- 
erty passes to the buyer when he 
signifies his approval or does any act 
adopting the transaction, and that if 
he does not signify his approval but 
retains the goods without giving no- 
tice of rejection, then, if a time has 
been fixed for return of the goods, 
on the expiration of such time, and 
if no time has been fixed, on the 
expiration of a reasonable time, does 


eek Toby Nove ata 


The acceptance, may be conditional,®® in which case 
it will not constitute a binding acceptance unless the 
condition is complied with,®® but where the condition 


not apply where, without any agree- 
ment to purchase if satisfactory, the 
goods are delivered on trial, with a 
view to negotiating a sale if the trial 
prove satisfactory. Fox v. Proctor, 
160 App. Div. 712, 145 NYS 709 [aff 
TLD, LL" UN 7.07. (2) 
Where defendant bought a plant con- 
sisting of a separator, etc., which was 
to be installed in its cheese factory 
as a unit, the fact that defendant 
hauled the separator to its factory 
and received and retained other ma- 
ichinery for a considerable time did 
not amount to an acceptance, as, un- 
der such section, title did not pass 
until the stipulated installation was 


completed. Sliter v. Creek View 
Cheese Factory, 172 Wis. 639, 179 
NW 745. (3) Under § 49 of such 


act, providing that if, after accept- 
ance of goods, a buyer fails to give 
notice of the breach of any promise 
or warranty within a _ reasonable 
time after he knew or ought to have 
known of the breach, the seller will 
not be liable, the reasonable time 
within which a buyer was required 
to make a claim for-damages com- 
menced ‘to run when it knew or ought 
to have known of defects in the 
goods. Knobel v. J. Bartel Co., 176 
Wis. 393, 187 NW 188. (4) In view 
of Uniform Sales Act § 43 subd 3, 
where future goods were sold deliv- 
erable ‘at mill,’ a third person, and 
notice of rejection of deliveries was 
sent by the buyer to the seller alone, 
without being sent to the mill, the 
bailee mill not having acceded to the 
change in right of possession and not 
having even been notified, the buy- 
er as matter of law “retained” the 
goods, subjecting it under the con- 
tract to liability for a proportionate 
part of the price, despite a pretended 
geceolions Prager v. Scheff, 180 NYS 


55. Parr v. Northern Electrical 
Mfg. Co., 117 Wis. 278, 98 NW 1099. 


56. U. S.—Phillips Sheet, ete., Co. 
v. Stephens-Adamson Mfg. Co., 274 
Fed. 188. 


Ark.—Milburn-Johnston Grocer Co. 
v. Davis, 175 Ark. 816, 300 SW 433. 


Ill.—Monarch Lumber Co. v. Has- 
kell, ete., Car Co., 178 Ill. A. 374. 


Mich.—Duplanty v. Stokes, 103 
Mich. 630, 61 NW 1015. 
Minn.—Belt v. Stetson, 26 Minn. 


411, 4.NW 779. 


Wis.—Parr v. Northern Electrical 
Mfg. Co., 117 Wis. 278, 93 NW 1099. 


[a] Promise of seller to correct 
defects.—(1) A receipt of articles on 
the promise of the seller to correct 
defects complained of is not an ac- 
ceptance if such defects are not cor- 
rected. Belt v. Stetson, 26 Minn. 
411, 4 NW 779. (2) Where steel 
shipped by defendant to plaintiff un- 
der a contract was accepted on con- 
dition that it should be reconditioned 
or replaced in case it proved unfit 
for the use intended, a failure of 
the condition operated to remit the 
parties to their previous status and 
reinvest plaintiff with the right to 
reject the steel and recover the mon- 
ey paid for it. Phillips Sheet, etc., 
Co. v. Stephens-Adamson Mfg. Co., 
274 Fed. 188. 
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is fulfilled, the acceptance becomes absolute.5? 
less procured by fraud or mistake,**® an absolute ac- 
ceptance is conclusive and binding on the buyer,°®® 
It renders the buyer 
liable for the price,®! even though the goods delivered 
and precludes him from 
asserting defects in the contract of sale,®* or default 
in the performance of the seller’s obligations in re- 


and eannot be withdrawn.®? 


were not contracted for,°? 


57. Knight v. Hanson, 7 Terr. L. 


306. 


58. Excelsior 
Virginia Iron, 
23 KyL i834. 

59. U. S.—Van Winkle v. Crowell, 
tea OOS eae il 3. (Chasen maG: ab wed. 
880; Dodge v. Dickson Mfg. Co., 113 
ae 218; Carleton v. Jenks, 80 Fed. 

Ala.—Moore v. Barber Asphalt Pav. 
Co., 118 Ala. 563, 23 S 798; Watson 
v. Kirby, 112 Ala. 436, 20 S 624. 

Del.—Harper v. Baird, 19 Del. 110, 
50 A 326; Darby v. Hall, 19 Del. 
25, 50 A 64. 

Ga.—Maynard v. Render, 95 Ga. 
652, 23 SE 194; Woodruff: v. Graddy, 
res Ga. 333, 17 SE 264, 44 AmSR 


Coal 
ete., Co., 


iMihagty Cy, Sis 
66 SW 373, 


Ill.—Defenbaugh v. Weaver, 87 Ill. 
132; Carondelet Iron Works  v. 
Moore, 78 Ill. 65; Hummer v. Bren- 
neman, 89 Ill. A. 460; Houston v. 
Clariewnouy Lil Aer ahy a: 2 helrord,: =v. 
Albro, 60 Ill. A. 359; De Kalb Impl. 
Wiorke ve Wihite, 759r a1 | tAn: i: 
Barker ov. sLurnbull, Still. AL 22635 
Davidson v. Clark, 36 Ill. A. 313. 

Iowa.—Aultman-Taylor Mach. Co. 
v. Ridenour, 96 Iowa 638, 65 NW 
980; Mackey v. Swartz, 60 Iowa 710, 
TS INOW a 15:76 

Kan.—Tufts v. Mabie, 7 Kan. A. 
D279 See AS. 

Ky.—Jones v. McEwan, 91 Ky. 373, 
16 SW 81, 12 LRA 399; Dana v. Boyd, 
2 J. J. Marsh. 587; Albin Co. v. Ken- 
tucky Table Co., 67 SW 13. 

Me.—Baldwin v. Farnsworth, 10 
Me. 414, 25 AmD 252; Goodhue: v. 
Butman, 8 Me. 116. 

Mich.—Gilbert v. Lichtenberg, 98 
Mich. 417, 57 NW 259. 

Minn.—Mobile Fruit, etc., Co. v. 
McGuire, 81 Minn. 932, 83 NW 833; 
Haase v. Nonnemacher, 21 Minn. 486. 


Mo.—Adams v. Helm, 55 Mo. 468; 
Tufts v. Morris, 87 Mo. A. 98. 


N. J.—Woodward v. Emmons, 61 
INGE Open eo lhe SO ANI TO3 ee bier Vv. 
Rogers, 63 N. J. Eq. 368, 50 A 366. 


N. Y.—Smith v. Coe, 170.N. Y. 162, 
63 NE 57; Larrowe v. Lewis, 128 
Nea DUoml od ONE OMe os tuders ve 
Bleistein, 115 N. Y. 316, 22 NE 243, 
5 LRA 702; Gaylord Mfg. Co. v. Al- 
len, © 53 NN.) Y. 5155; MeCormick ‘v. 
Sarson, ab aN Yer 260,162 Am Ri) 810) sate 
38 HowPr 190]; Reed v. Randall, 
29 N. Y. 358, 86 AmD 305; Allen v. 
Grove Springs Hotel, etc., Co., 85 
Hun 537, oo NYS 3855; (Carleton. v. 
Lombard, 72. Hun.«254, 25 NYS) 670; 
Dutord, Vv. scatrick, 61. Wun 619," 15 
INYS.235:' Pease v. Copp, 67 Barb. 
LOMO. a bhrust (COmevatarris,, ab 
N. Y. Super. 75; Bock v. Healy, 8 
Daly 156; Stuart v. Manhattan Bath 
Tub Co., 34 Misc. 165, 68 NYS 816; 
Wallace v. Valentine, 10 Misc. 645, 
382 NYS 121; Mahon v. Professional 
Bag, etc., Co., 170 NYS 1058; Sprague 
v. Blake, 20 Wend. 61. 

Pa.—Louis Werner Saw Mill Co. v. 
Ferree, 201 Pa. 405, 50 A 924; Albree 
v. Philadelphia Co., 201 Pa. 165, 50 
A 984; Baltimore Brick Co. v. Coyle, 
18 Pa. Super. 186. 


S. C.—Mitchell v. McBee, 26 S. C. 
L. 267, 36 AmD 264; Vanderhorst v. 
McTaggart, 2 8S. C. L. 498. 


SALES 


Un- 


S. D.—Stewart v. Gilruth, 8 S. D. 
181, 65 NW 1065. 


Tenn.—Stamps v. Tennessee Pro- 
ducer’s Marble Co., (Ch.) 59 SW 769. 

Tex.—Seay v. Diller, 16 SW 642; 
Maud v. Coppinger, 23 Tex. Civ. A. 
128, 56 SW 127; Florida Athletic Club 
v. Hope Lumber Co., 18 Tex. Civ. A. 
161, 44 SW 10; Breneman Kilgore, 
(Civ. A.) 35 SW 202. 

Vt.—Gilson v. Bingham, 43 Vt. 410, 
5 AmR 289; Cram v. Watson, 28 Vt. 
22; Cole v. Champlain Transp. Co., 
26 Vt. 87. 

Va.—Proctor v. Spratley, 78 Va. 254. 


Wash.—Mutual Sales Agency  v. 
Hori, 145 Wash. 236, 259 P 712; Childs 
Lumber, ete., Co. v. Page, 28 Wash. 
128, 68 Pi 373. 

Wis.—Thompson Mfg. Co. v. Gun- 
derson, 106 Wis. 449, 82 NW 299, 49 
LRA 859; Olson v. Mayer, 56 Wis. 
551, 14 NW 640; Locke v. William- 
son, 40 Wis. 377. 

Eng.—Harnor v. Groves, 15 C. B: 
667, 80 HCL 667, 139 Reprint 587; 
Street v. Blay, 2 B. & Ad. 456, 22 ECL 
122, 109 Reprint’ 1212; Parker v. 
Palmer, 4 B. & Ald. 387, 6 BCL 529, 
106 Reprint 978. 

60. Gray v. Long, (Cal.) 37 P 380; 
Smith v. Ainsworth, 64 Ill. A. 157; 
Kernan v. Crook, 100 Md. 210, 59 A 
153. 

61. U. S.—Central Coal, ete., Co. v. 
Good, 120 Fed. 793, 57 CCA 161. 


Ga.—Strickland v. Parlin, etce., Co., 
118 Ga. 213, 44 SE 997; Lawyers Co- 
op. Pub. Co. v. Middlebrooks, 40 Ga. 
AL 356, 1495 SH 716. 


Iowa.—Schopp v. Taft, 106 Iowa 
612, 76 NW 843; Frey-Sheckler Co. v. 
Iowa Brick Co., 104 Iowa 494, 73 NW 
1051. 

Ky.—Noel v. Kauffman Buggy Co., 
106 SW 237, 32 KyL 576; Stein Brew- 
ing Co. v. Eberhard, 62 SW 881, 23 
KyL 325. 

Me.—Pearce v. Norton, 10 Me. 252. 

Mich.—Schantz v. Mott, 242 Mich. 
642, 219 NW 634; Root, ete., Co. v. 
Walton Salt Assoc., 140 Mich. 441, 103 
NW 844. 


Miss.—MecDonnell Fdy., ete., Co. v. 
Glacier Metal Co., 109 Miss. 899, 69 
S 769. 

N. Y.—Manda v. Etienne, 93 App. 
Div. 609, 87 NYS 588; Schwartz v. 
Bedell, Inc., 178 NYS 397; Consequa 
Vv. Fanning, 3 Johns. Ch. 587. z 


N. C.—Dodson v. Moore, 64 N. C. 
512. 

Okl.—Simonoff v. Parsons, 52 Okl. 
600, 153 P 152. 


Pa.—Whatley v. Weston, 289 Pa. 36, 
136 A 849; Bates :v.: Paul; 34°Pa. Co; 
637. 


Vt.—Harrington v. Lee, 33 Vt. 249; 
Blish v. Granger, 6 Vt. 340. 


Can.—Case Threshing Mach. Co. v. 
Mitten, 59 Can. S. C. 118. 


[a] Acceptance of property as 
that of third person.—That one who 
knowingly received and used the prop- 
erty of the vendor, delivered under 
an agreement of sale, has notified the 
vendor when he received it, that he 
refused to accept it, as his property, 
but accepted it as that of a third 


[§§ 495-496 


spect of delivery,®* such as those relating to place®® 
and time,°® or from complaining of defects as to the 
quantity®’ or quality®® of the goods delivered. The 
acceptance relates back to the time of the sale.°? 


[§ 496] b. Acceptance of Part of Goods."° 
ceptance of a part of the goods sold under an indi- 
visible contract is an acceptance of the whole,™ but 
the rule is otherwise where the contract is severa- 


Ac- 


person, and that he has paid such 
third person for it, does not relieve 
him from liability to the vendor for 
the purchase price. Central Coal, 
oe Co. v. Good, 120 Fed. 793, 57 CCA 


62. Lawyers Co-op. Pub. Co. v. 
Ta eReoors, 40 Ga. A. 356, 149 SE 


63. See supra § 161. 

64. See supra § 300. 

65. See supra § 324. 

66. See supra §§ 3338, 343, 344. 
67. See supra § 391. 

68. See supra § 427. 


Waiver of breach of warranty see 
infra §§ 774-786. 
69. Austin v. Dawson, 75 N. C. 523. 
70. As waiver of: 
Defects in: 
Quality see supra § 432. 
Quantity see supra § 391. 
Delay in delivery see supra § 344. 


Pia Ga.—Watkins vy. Paine, 57 Ga. 


Ill.—Santa Rosa- valores Tanning 
Co. v. Kronauer, 228 Ill. 236; Fred 
W. Wolf Co. v. duane Refrigerat- 
Ine Co.) CGI els Ate Pe fath mop ele 
491, 96 NE 1063]. 


He eee v. Brackett, 98 Mass. 


N. Y.—Portfolio v. Rubin, 196 App. 
Div. "36% 187 Ni Ses02-Latir23e) IN» we 
439, 135 NE 843]; Stein v. La Plante, 
102 Mise. 698, 169 NYS 429; Mendetz 
v. Wood, 86 Misc. 52, 148 NYS 92; 
Simon v. Wood, 17 Mise. 607, 40 NYS 
675; Loucks v. Chaab, 196 NYS 233; 
Stovisky v. General Footwear Cos; 185 
NYS 760; Schwartz v. Bedell, Inc., 178 
NYS 397. 


Okl.—Simonoff v. Parsons, 52 Okl. 
600, 153 P 152. 


Pa.—Williams v. 
Super. 497. 


ea Nachos v. Lester, 116 Va. 541, 82 


anak —Buckeye Buggy Co. v. Mon- 
tana Stables, 43 Wash. 49, 85 P 1077, 
117 AmSR 1032 


Ww. 5 Le wees ernie: Shoe Co. v. 
Prince, 51 W. Va. 510, 41 SE 907. 


[a] Rule applied.—(1) Where 
goods consisting of several articles 
are sold at one time for a lump sum, 
although the order gives the price 
of each kind of article, the retention 
of some of the articles is an accept- 
ance of all, although the balance is re- 
jected for delay in ‘delivery. Wil- 
liams v. Wenger, 48 Pa. Super. 497. 
(2) Where a purchaser of nine pieces 
of goods discovered all the defects 
therein, and thereafter cut from one 
piece a part of the goods, which he 
made up into a dress for use in his 
business, there was an acceptance of 
all the goods, unless the purchaser 
could show that the parties had 
agreed that the contract should be re- 
garded as divisible. Katz v. Avedon, 
etc., Costumes, 191 NYS 83. 


[b] Where two articles are sold 
for single consideration, an acceptance 
of one is an acceptance of both. 
Buckeye Buggy Co. v. Montana Sta- 
Be igsor Wash. 49, 85 P 1077, 117 Am 


Wenger, 48 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ble.7? In any event an acceptance of a part of the 
goods renders the buyer lable for that part.7® If 
it is competent for the buyer to accept a part only of 
the quantity contracted for, he must give particular 
notice as to what quantity he will receive, or he will 
be hable to pay for the amount agreed on if the 
samie 18 properly delivered.?7* Where a large part 
of the goods has been accepted, the buyer cannot 
refuse to carry out the contract as to the balance on 
the ground of uncertainty in the contract as to the 
quality of the goods sold, the presumption being that 
the remainder was to be of the same quality as that 
accepted, and customary for the purposes needed.*® 
So, where the contract calls for delivery in install- 
ments, the acceptance of a partial shipment precludes 
the buyer from claiming that payments were not due 
until the whole of a particular shipment order was 
filled.*®° But where the purchaser orders goods of a 
certain class, and the seller ships a part of the goods 
ordered and also other goods not ordered, the pur- 
chaser may pay for the g00ds ordered without mak- 
ing himself liable for the price of the other goods, 
and where he returns such other goods within a rea- 
sonable time, he is not lable therefor. 


Under Uniform Sales Act, providing that the buy- 
er shall be deemed to have accepted the goods when 
he does any act in relation to them which is incon- 
sistent with the ownership of the seller,78 an ac- 
ceptance of a part of the goods is an acceptance of 
the whole.*® 

[§ 497] 4. Evidence—a. Presumptions*® and Bur- 
den of Proof.*+ Delivery of goods at the agreed 
place,*? and in conformity with other requirements 


[ec] When rule inapplicable.— | 657. 
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of the contract,** raises a presumption of acceptance, 


especially where no objection was made by the buy- 
er..4 But no such presumption arises where the 
amount of goods claimed to be delivered is largely in 
excess of that contracted for.8° So, where ties are 
delivered on a railroad right of way, and the rail- 
road company inspects them and notifies the seller 
of their rejection, their subsequent removal by some 
one unknown does not create a presumption of ac- 
ceptance by the company.’® In an action for the 
price the burden is on the seller to prove accept- 
ance,®* but if the buyer alleges that the seller con- 
cealed defects in the goods accepted, the burden is 
on the buyer to prove such concealment.** But 
where the contract authorized the buyer to return the 
goods within a specified time if they proved unsatis- 
factory, the burden is on him, in order to avoid lia- 
bility for the price, to show that he returned the 
goods within the time specified. 


Excuse for failure to accept. The burden is on 
the buyer to prove failure of the seller to comply 
with conditions of the contract when he sets up such 
failure as an excuse for nonacceptance.*® But where 
a buyer who had contracted to pay freight charges 
refused to accept the goods on the ground that the 
charges were excessive, the burden is on the seller 
seeking to recover the purchase price to prove that 
the freight rate was the amount se charged, or 
more.?° 


[§ 498] b. Admissibility.°! Any evidence which 
is material and relevant to the issue of acceptance 
or rejection of the goods,°” or showing a valid excuse 


N. J.—Jaehnig v. Fried, 83 N. J. I. 


Where the buyer accepts a portion of 
the goods delivered for a reason which 
is not inconsistent with a subsequent 
refusal to accept the balance of the 
goods, which were of the same qual- 
ity as those accepted, because of their 
quality, such partial acceptance does 
not raise an implied acceptance of all 
of the goods. Rennolds v. Avery, 132 
Wawwrooe, Lil SB 125. 


Right to accept part and reject bal- 
ance not conforming to contract as to 
quality see supra § 399. 


72. U.S. Printing Co. v. H. O. Wil- 
bu Col 98 "TI Ass 20> Portfolio iy. 
Rubin, 196 App. Div. 316, 187 NYS 302 
[aff 2338 N. Y. 439, 135 NE 843]; Vis- 
scher v. Greenbank Alkali Co., 11 Hun 
GNIRY) 150.) loucks! v,  Chaab,, 196 

Katz v. Avedon, etc., Cos- 
tumes, 191 NYS 83; Berlin Mach. 
Works v. Miller, 59 Wash. Bute LO 
422. 


[a] Where two machines are sold 
under distinct agreements, the accept- 
ance of one of them is not an accept- 
ance of the other. Berlin Mach. 
Works v: Miller, 59 Wash. 572, 110 P 
422. 

73. Reid v. World Mut. Auto. Cas- 

ualty Ins. Co., 210 App. Div. 768, 206 
NYS 355. 

74. Blish v. Granger, 6 Vt. 340. 

75. Blue Grass Tract. Co. v. Hedg- 
es, 104 SW 370, 31 KyL 1005. 


76. J. K. Armsby Co. v. Grays Har- 
bor Commercial Co., 62 Or. 173, 123 P 
32. 


77; Goldstandt-Powell Hat Co. v. 
Cuff, 19 OK). 243, 91 P 862. 


78. See Uniform Sales Act § 48. 


79. Tweedie Footwear Corp 
‘Roberts-Schofield Co., 48 Ida. 771, 285 
P 476; Gross Mfg. Co. v. Redfield, 48 
Ida. 399, 282 P 487; Heyman v. De 
Christopero, 259 Mass, 29, 155 NE 


[a] Rule applied.—The removal 
by the buyer of one bar of a steel 
shipment and its use by him is an 
acceptance of the entire shipment in 
conformity to the contract. Heyman 
v. De Christopero, 259 Mass: 29, 155 
NE 657. 


80. Generally see Evidence §§ 25— 
Generally see Evidence §§ 13- 


82. Mercier v. James Murchie’s 
Sons Co., 112 Me. 72, 90 A 722; White 
v. Harvey, 85 Me. 212, 27 A 106; Peo. 
v. Traves, 188 Mich. 345, 154 NW 130; 
Cox-v. Jones, 24 U. C. Q. B. (Ont.) 81. 


83. Bronge v. Mowat, 29 Cal. A. 
888, 155 P 827; Roach v. Lane, 226 
Mass. 598, 116 NE 470; McLean v. 
Richardson, 127 Mass. 339; Rodman 
v. Guilford, 112 Mass. 405; Nichols 
v. Morse, 100 Mass. 523; Peo. v. Tra- 
ves, 188 Mich. 345, 154 NW 130. 


84. U.S. Reflector Co. v. Rushton, 
gah Var CINn wn.) 0} 


85. Mercier v. James Murchie’s 
Sons Co., 112 Me. 72, 90 A 722. 


[a] Reason is that “the buyer may 
reject the excess if he chooses, but if 
he accepts he must pay for that ex- 
cess, whatever the same may be rea- 
sonably worth.” Mercier v. James 
Murchie’s Sons Co., 112 Me. 72, 76, 90 
A 722 [cit Cyc]. See generally §°375. 


g6. Atlantic Coast Line R. Co. v. 
Drake, 21 Ga. A. 81, 94 SE 65 [dist 
Central of Georgia R. Con Wee Eats 6 
Ga. A. 314, 85 SE 285 (where there 
was no inspection or rejection of the 
ties) ]. 

87. Iowa.—McMillan v. Jaeger Mfg. 
Co., 177 Iowa 599, 159 NW 208. 


Me.—Watson v. Cameron, 111 Me. 
343) 89 A 143. 

Mo.—Harvey v. Blue Oak Handle 
o., (A.) 279 SW 155. 


361, 85 A 321. 


N. C.—Danville Lumber, etc., Co. v. 
Sater eeu Bldge,.C Oss lcd N. C. 103, 97 


N. D.—Skogness v. Seger, 35 N. D. 
366, 160 NW 508; Morris v. Occident 
El. Co., SON, gD. 447, 157 NW 486. 


Wis Barton ly: Kane, 17 Wis. 37, 84 
AmD 728. 


88. Danville Lumber, 
Gallivan Bldg. .Co., 177 N. C. 103, 97 
SE 718; Fountain vy. Jones, 181 N. C. 
27, 106 SE 26. 


89. National Vinegar 
261 Mass. 86, 158 NE 342. 


90. EF. Kieser, etc., Co. v. Hallock, 
201 App. Div. 186, 194 NYS 737. 


91. Generally see Evidence §§ 89- 
1729. 


92. See cases infra this note; 
infra note 93 et seq. 


[a] Evidence held admissible.— 
(1) The fact that the seller retained 
the buyer’s check for an unreasonable 
time without notifying him that it 
was held pending negotiations as to 
the terms of the contract, was admis- 
sible on the issue of the seller’s ac- 
ceptance. Emerson yv. Stevens Grocer 
Cot 106 Arkib i ben tot Swe L003. 0) 
Where conditions beyond plaintiff's 
control caused a delay in his remov- 
ing ties purchased by him, evidence 
showing that defendant sold the ties 
at a sacrifice for cash to get money 
to save an option he had on timber 
land was immaterial. Albion Lumber 
Co, v Lowell, 20) (Cale Av Ke2yealoo 
P 858, 864. (3). Inan> action for 
the price of goods sold and delivered, 
invoices which the purchaser admit- 
ted receiving from the seller were 
admissible in evidence to show a re- 
ceipt of the goods. Nitro Powder Co. 
v. Kearns, 50 Colo. 1, 114 P 396, (4) 
Where, after ties offered to a rail- 
road company on its right of way 
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for failure to accept,®? is admissible if otherwise ~ 
For the purpose of showing whether 

there has been an acceptance of the goods testimony 

as to declarations of the buyer is admissible,®* but 

not declarations made prior to delivery. 
the seller wrote to the buyer urging him to take the 
goods in order to avoid demurrage charges, a letter 
by the buyer in answer thereto advising the seller 
that the former took the goods merely to prevent the 
accumulation of charges, and that the goods were 
held subject to the seller’s orders was admissible as 
Testimony as to acts of 
ownership exercised after suit was begun’is inad- 
missible, as there must have been acceptance prior 
to suit to justify a recovery,®’ and even when acts of 
ownership are shown, testimony i in explanation there- 
of is proper.®8 Testimony as to payment of the price 
is admissible as tending to show acceptance.°® 


competent. 


a part of the res geste.°® 
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good faith. 


95 


So, where 


irrelevant.” 


Evi- 


dence is admissible tending to show a rejection or 


were rejected, they were removed by 
unknown persons, discovery of simi- 
lar ties at other places along the right 
of way was without evidentiary value 
to connect railroad company with re- 
moval. Atlantic Coast Line R. Co. 
v. Drake, 21 Ga. A. 81, 94 SE 65. (5) 
In assumpsit for monuments sold a 
dealer, defended on ground that they 
did not fill specifications, and ‘had not 
been accepted, the dealer could show 
that his customers had withheld five 
hundred dollars of the price, because 
dissatisfied with the work, as bearing 
on issue of acceptance. G. R. Bianchi 
Granite Co. v. Terre Haute Monument 
Co. 912 Vt. 17.7), 99 (Ae 875° (6) Evi- 
dence was admissible to repel insinu- 
ation in seller’s letter that market de- 
cline was motive for asking rescis- 
sion. Baker Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 148 Va. 
418, 139 SE 254. 

93. Bardach Iron, etc., Co. v. 
enbaum, 136 Va. 163, 118 SE 502. 


{a] Lack of cargo space.—Where 
steel was sold to be shipped by water, 
the contract provided that it was sub- 
ject to “contingencies beyond our con- 
trol,’ and inability to secure cargo 
space for that character of ship- 
ments was a contingency to which 
such shipments were subject, evidence 
of the bona fide efforts of buyer to se- 
cure cargo space, and of its failure to 
do so without fault on its part, and of 
the fact that there was an embargo 
for a time on freight of that character, 
was admissible. Bardach Iron, etc., 
Co. v. Tenenbaum, 136 Va. 163, 118 SE 
502. 

945 -hletcher, v.. ‘Cole, .23° Vt: 
Kndohtew.. tansony, 7 Terr, 1; 
(promise to pay after trial). 


95. Pierson v. Spaulding, 67 Mich. 
640, 35 NW 699 


96. B. F. Sturtevant Co. v. Ford 
Mfg. Co., 315 Mo. 1025, 288 SW 59 [rev 
(A.) 253 SW 76]. 


97. Black v. Delbridge, etc., Co., 90 
Mich. 56, 51 NW 269. 


98. Hale v. Taylor, 45 N. H. 405. 


99. Chateaugay Ore, etc, Co. v. 
Blake, 144 U. S. 476, 12 SCt 731, 36 L. 
ed. 510; Valley Iron Works Mfg. Co. 
v. Grand Rapids Flouring Mill Co., 
85 Wis. 274, 55 NW 693. 


1. Reigner v. Bryan, 8 NYS 215; 
Reber v. Schitler, 141 Pa. 640,-21 A 
736. 

2. Sycamore Marsh Harvester Co. 
v. Grundrad, 16 Nebr. 529, 20 NW 832. 

38. Fair v. Brewer, 26 Ga. A. 310, 
106 SE 22; Conner v. Borland-Grannis 
Co., 294 Ill. 58, 128 NE 317; Agostines 
v. Fenn, 85 Vt. 158, 81 A 255. 


Ten- 


114; 
306 


[a] Diligence in giving notice of 
rejection.— W here a buyer on receipt 
of goods sent on his order, and after 
inspecting them wired the seller that 
they were defective in certain partic- 
ulars without stating that they were 
rejected, a letter, written two days 
later, confirming the telegram and 
rejecting the shipment, was admissi- 
ble, without reference to the tele- 
gram, as relating to the question of 
due diligence in giving notice of re- 


jection. Fair v. Brewer, 26 Ga. A. 310, 
106 SE 22. 
4 Van Camp Packing Co. v. Mc- 


Guire, 86 Hun 210, 33 NYS 210; Mum- 
ford v. Dickert, ete., Sulphur Co., 5 
Utah 476, 17 P 123. 


5. Sanders v. Jameson, 2 C. & K. 
557, 61 BCL 557, 175 Reprint 231. 


eye White v. Miller, 43 Pa. Super. 


7. Lloyd-Garretson Co. vy. Marvin, 
T2ASMOnre POT AAP aS. 


[a] Decline in market price.—In 
an action for the price of peaches, 
refused as defective, evidence regar a. 
ing a decrease in price as a motive 
for rejection was inadmissible. 
Lloyd-Garretson Co. v. Marvin, 128 
Or. 191,274 P1028; 

8 See Evidence §§ 1730-1806. 

9. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show acceptance generally. State 
Administration Bd. v. Roquemore, 218 
Ala. 120, 117 S 757; Lowery v. Wal- 
drop, 132 Ark, 617, 201 SW 825; Comp- 
ton-Gardena Milling Co. v. McCart- 
ney, 69 Cal. A. 708, 231 P 764; Ross v. 
Frank, 13 Cal. A. 88, 108 P1025; Fruit 
Dispatch Co. v. Manos, 145 Ga, 635, 89 
SE 717; Forster v. Levy, 32 Ga. A. 
580, 124 SEH 99; R, A. Wells Co. v. 
Dunfee, 189 Ill, A. 91; Union League 
Club v. Blymer Ice Mach. Co., 104 Ill. 
A. 106 [aff 204 Ill. 117, 68 NE 409]; 
Staples Piano, etc., Co. v. Plummer, 
109 Me. 574, 85 A 296; Godkin v. Web- 
er, 158 Mich, 615, 122 Ni 1088; De- 
troit Trust Co. v. Glazier Stove Cos 
155 Mich. 81, 118 NW 722; Reliable 
Engine Co. v. Ferch Bros., 145 Minn. 
420, 177 NW 657; Writh.v. Fawkes, 
109Minn. 254, 123 NW 661, 184 AmSR 
778; Bates Street Shirt Co. v. Place, 
76 N. H. 569, 78 A 928; Reichbart v. 
Smith-Eisemann Corp., 213 App. Div. 
178, 210 NYS 414; Tompkins v, Lamb, 
121 App. Div. 366, 106 NYS 6 [aff 195 
N. Y. 518 mem, 88 NE 1133 mem]; 
Donohue y. Hammel, 48 Hun 619, 
NYS 401; Iroquois Mfg. Co. v. Davis, 
122 Mise. 273, 2083 NYS 607; Bloom v. 
Reisman, 76 Misc. 524, 135 NYS 547; 
Forrester v. Riggi, 166 NYS 768; 
La Ban v. Considine, 156 NYS 629; 
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[$§ 498-499 


return of the goods,’ or an offer to return,” and that 
the rejection or return was made in due time;* but 
it may also be shown that the rejection was not in 
Usage and custom in the trade may be 
considered in determining whether rejection was 
within a reasonable time.® 
for the price of goods which had been rejected as 
unsatisfactory, evidence that, after the commence- 
ment of the action, the buyer had used some of the 
goods is inadmissible.® 
as inferior in quality to those contracted for, evi- 
dence of the buyer’s motive in rejecting the goods is 


Where the seller sues 


So, where goods are rejected 


[§ 499] c. Weight and Sufficiency. The general 
rules of evidence® apply in determining the suffi- 
ciency of the evidence to prove acceptance or rejec- 
tion of the goods,® including the question as to time 
of acceptance or rejection,?® Whether the buyer had 


Fossum y. Halland, 42 N. D. 18, 171 
NW 870; Wiener Bros. Co. v. Crouse, 
Young v. 
Harvison, (Tex. Civ. A.) 283 SW 687; 
Cobb v. Riley, (Bex Civ. A.) 190 sw 
517; Hosner v. McDonnell, 114 Wash. 
439, 195 sR 731. C2) Lo sustain finding 
that purchaser did not breach contract 
for purchase of motors by refusing to 
take motors under contract. Fletch- 
er v. Stutz Auto. Co., (Ind. A.) 168 NE 
585. (3) To show nonacceptance. 
Collier Commn. Co. v. Wright, 165 
Ark, 338, 264 SW 942; Kuros v. Ban- 
ner Cone Co., 148 Ark. 655, 282 SW 
582; C. E. Ferguson Sawmill Co. v. 
Rhynes, 127 Ark. 617, 191 SW 920; 
Ventura Mfg., etc., Co. v. Warfield, 
at xGaly An LAT: 174 P 382; Yale v. 
Yale, 13 Conn. 185, 33 AmD 393; Sat- 
terthwait v. Duncan, 11 La, A. 213, 123 
S 424; Gourd v. Healy, 206 N. Y. 423, 
99 NE 1099; Sarachan v. Wilson, 208 
App. Div. 826, 203 NYS 627 [aff 240 N- 
Y. 563 mem, 148 NE 706 mem]; Tomp- 
kins v. Lamb, 121 App. Div. 366, 106 
NYS 6 [aff 195 N. Y. 518, 88 NE 1133]; 
Bensler v. Locke, 4 Misc. 486, 24 NYS 
364; Paw-Paw Co-op. Assoc. v. Sgar- 
latta, 91 Pa. Super. 436. (4) To re- 
but presumption that crossties placed 
on railroad right of way and removed 
by some one unknown were accepted 
by the railroad company. Central of 
Georgia R. Co. v. Pitts, 16 Ga. A.-314, 
85 SE \285. (5) To sustain finding 
that the buyer returned the goods for 
defécts. Comptograph Co. vy. Citizens* 
Bank, 32 N. D. 59, 155 NW 680 


[b] Evidence held insufficient to 
show acceptance, Amundson v. 
Standard Printing, ete., Co., 140 Iowa 
464, 118 NW 789; Dowell v. Williams, 
40 Kan, 753, 20 P 487; Dowell v. Wil- 
liams, 33 Kan. 319, 6 P 600; Thur- 
nauer yv. Gates, (Mo. A.) 280 SW 63; 
Dierks Lumber, Cte A Cote Duncan 
Shingle, ete., Co., (Mo. A.) 234 SW 
362; White V. Schweitzer, 147 App. 
Div. 544, 182 NYS 644 [rearg den 149 
App. Div. 954 mem, 1383 NYS 1149 
mem 3 Mozar v. Samstag, 174 NYS 


10. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that the contract required 
the purchaser to accept the goods be- 
fore the Christmas season, and that 
he could not leave them with the sell- 
er and take them out at his conven- 
ience at any time within the next ten 
years. Ajello v. Albrecht, etc., Co., 
142 NYS 499. (2) To warrant finding’ 
that the buyer could return goods, if 
she so desired, four months later, in 
accordance with the custom between 
the parties. Cleary v. Barlow, 252 
Mass. 101, 147 NE 348. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a right to return the goods,!! whether the goods were 
rejected or returned within a reasonable time,!2 
whether the seller waived prompt acceptance! or a 
condition that retention of the goods should eonsti- 
tute an acceptance,'* whether the buyer was justified 
in refusing to accept,’® and whether the buyer, who 
had accepted partial delivery, agreed to pay for the 


goods delivered.'® 


1. True-Tage” Paint, etc., 
M. Augustin Paint, etc., Co:; 
O29 FLA S33. 


12. Bellefileur v. U. S. Finishing 
Co., 111 Conn. 558, 150 A 711; Fiske 
v. Dunbar, 118 Me. 342, 108 A 324; 
Spector vy. Zuckerman, 266 Mass. 168, 
164 NE 804; Tompkins v. Lamb, 121 
Apv. Div. 366, 106 NYS 6 [aff 195 N. 
Y. 518 mem, 88 NE 1133 mem]. 

(1) 


[a] Evidence held to show: 
Rejection made within a reasonable 
time. Bellefleur v. U. S. Finishing 
Co.; 121>Conn. 558, 150 A 7115,. Tomp- 
kins v. Lamb, 121 App. Div. 366, 106 
NYS 6 [aff 195 N. Y. 518 mem, 88 NE 
1183 mem]. (2) Rejection not made 
within a reasonable time. Fiske v. 
Dunbar, 118 Me. 342, 108 A 324; Spec- 
tor v. Zuckerman, 266 Mass. 168, 164 
NE 804. 


vs Bird v. Fox, (Mo. A.) 193 SW 
941. 


[a] Finding that seller did not 
‘waive prompt acceptance is not over- 
come by evidence that the buyer was 
once paid for the seller’s delay, that 
on another occasion the seller shipped 
a smaller amount than demanded be- 
cause of a telegraphic mistake, and 
also once secured an extension of time. 
Bird y. Fox, (Mo. A.) 193 SW 941. 


14. J. A. Fay, etc.; Co. v. Cummer 
Mfg. Co., 190 Mich. 281, 157 NW 1. 


[a] Evidence held insufficient to 
show a waiver by the Seller of a con- 
dition of the contract that retention 
of the machine should be an accept- 
ance. J. A. Fay, etc., Co. v. Cummer 
Mfg. Co., 190 Mich. 281, 157 NW 1. 


15. U. S.—Henry H. Cross Co. v. 
Texhoma Oil, etc., Co., 32 F. (2d) 442. 

La.—Raymond v. Davis, 12 La. A. 
114,-125 S 182. 

Nebr.—Columbia River Door Co. v. 


Co. v: 
162 La. 


H. F. Cady Lumber Co., 97 Nebr. 275, 
149 NW 798. 
N. Y.—F. Keiser, etc., Co.\v. Hal- 


lock, 201 App. Div. 186, 194 NYS 737. 
Wis.—William M. Roylance Co. v. 


Jewett, etc., Co., 191 Wis. 490, 210 
NW 376. 
[a] Evidence held sufficient to 


show excuse for refusal to accept. 
Raymond v. Davis, 12 La. A. 114, 125 
S 182; Columbia River Door Co. v. 
ia ely Cady Lumber Co., 97 Nebr. 275, 
149 NW. 57985 Keiser, etc., Co. v. 
Hallock, 201 "App. Div. 186, 194 NYS 
(EVE 

{b] Evidence held insufficient: (1) 
To show excuse for failure to accept. 
William M. Roylance Co. v. Jewett, 
ete., Co., 191 Wis. 490, 210 NW 376. 
(2) To show that the sellers com- 
mitted the first substantial breach. 
Henry H. Cross Co. v. Texhoma Oil, 
etc., Co., 32 F. (2d) 442. 


16. J. K. Armsby Co. v. Grays Har- 
bor Commercial Co., 62 Or. 173, 123 P 
32. 


17. Norton v. Dreyfuss, 106 N. Y. 
90, 12 NE 428; Washington v. John- 
son, 7 Humphr. (Tenn.) 468. 

18. U. S.—Garfield v. Paris, 96 U. 
S. 557, 24 L. ed. 821; Charles F, Mur- 
phey Co. v. Fulton’ Bag, etc., Mills, 
280 Fed. 367; Robinson v. Patterson, 
210 Fed. 839, 127-CCA 389. 

Ala.—Herzfeld Lumber Co. v, Lang- 
ley, 18 Ala. A. 485, 93 S 378 

Cal.—Bronge v. Mowat, 29 Cal. A. 
388, 155 P 827; Wilson v. Hotchkiss, 
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21 Cal.’ A. 392, 1382 P 88. 

Conn.—Barrett Mfg. Co. v. D’Am- 
brosio, 90 Conn. 192, 96 A 930. 

l)l.— Gifford-Wood Co. v. Western 
Fuel Co.; 209 Ill -A! 357. 

Ind.—Coates v. Huffine, 13 Ind. A. 
182, 41 NE 465. 

Iowa.—J. L. Owens Co. v. Leland 
Farmers’ Elevator Co., 198 Iowa 271, 
198 NW 19. 

Me.—Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874; Greenleaf v. Ham- 


ilton, 94 Me. 118; Houdlette v. Tall- 
man, 14 Me. 400. 

Mich.—Eleo Shoe Mfg CONMEN 
Thatcher, 231 Mich. 138, 203 NW 669; 


Steel Furniture Co. v.. Pearce, 303 
Mich. 652, 170 NW 80; Pennsylva .ia 
Rubber Co. v. Detroit Shipbuilding 
Co., 186 Mich. 305, 152 NW 1071; Bow- 
en v. Chandler, 172 Mich. 678, 138. NW 
247; Crane y. Wilson, 105 Mich. 554, 
63 NW 506. 


Minn.—Ziehme v. Simms, 108 Minn. 
514, 122 NW 458; St. Anthony Lum- 
ber Co. v. Bardwell-Robinson Co., 60 
Minn. 199, 62 NW 274. 


Miss.—Strauss v. National Parlor 
Furniture Co., 76 Miss. 343, 24 S 703. 


Mo.—B. F. Sturtevant Co. v. Ford 
Mtg. Co., 315. Mo. 1025; (288) Siw 59 
[rev (A.) 253 SW 76]; Bass v. Walsh, 
39 Mo. 192; Ruediger v. Dennis, 199 
Mo. A. 102, 201 SW 948; Kaes v. St. 
Louis Lime Co., 71 Mo. A. 101. 


Mont.—Slack v. Brown, 61 Mont. 99, 
201 P 565. 


N. J.—Vacuum Ash, ete., Conveyor 
Corlve Huyler’s\§ 101 INS.) 472 27 
A 203; Vapor Vacuum Heating Co. v. 
Kaltenbach, 94 N. J. L. 450, 111 A 171; 
Hayes v. Kluge, 86 N. J. L. 657, 92 
A 358. 

N. Y.—Wrhhite v. Schweitzer, 221 N. 
Y. 461, 117 NE 941; Jones vy. Reyn- 
olds, 120 N. Y. 2138, 24 NE 279; Nor- 
ton v. Dreyfuss, 106 N. Y. 90, 12 NE 
428; Atlanta Mach. Works v. Felthou- 
sen, 174 App. Div. 65, 160 NYS. 29; 
Kirshman v. Crawford-Plummer Co., 
165 App. Div. 259, 150 NYS 886; Nel- 
son Co. | Vi Silver, 160 App. Div. 445, 
145 NYS 124 [rearg den 161 App. Div. 
889, 145 NYS 1135]; Wegner Mach. 
Co. v. Taylor, 143 App. Div. 704, 128 
NYS 309; Drake Hardware Co. v. De 
Witt, 142 App. Div. 189, 126 NYS 868; 
Harrison v. Scott, 135 App. Div. 546, 
120 _NYS-377 [aff 203) N.Y. 369, 96 
NE 755, 38 LRANS 1035]; Isbell- 
Porter Co. v. Heineman, 126 App, Div. 
Mako, Lrlilen INDY =O eie MVE De COOL 
Westinghouse, 72 App. Div. 121, 76 
NYS 340; Empire Mfg. Co. v. Moers, 
27 App. Div. 464, 50 NYS 691; Lekas 
v. Schwartz, 56 Mise, 594, 107 NYS 
145; Stockton v. Rogers, 17 Misc. 138, 
39 NYS 400; Lithograph, etc., Equip- 
ment Co. v. J. A. Cantor Printing Co., 
191 NYS 634; Barth v. Weinstock, 191 
NYS 68. 


N. C.—Danville Lumber, etc., Co. v. 
Gallivan Bldg. Co., 177 N. C. 103, 97 
SE 718; Parker v. Fenwick, 138 N. C. 
209, 50 SE 627. 


Oh.—Aldefer v. Cleveland Store 
Kixturner@o:, 2i OhyiCir-Ct. N: 361; 
Anderson vy. Frantz Body Mfg. Co., 
18 Oh. Cir, Ct. N. S. 382. 


Okl.—Goldstandt-Powell Hat Co. v. 
Cuff, 19 Okl. 243, 91 P 862. 

Pa.—Loeper v. Haas, 24 Pa. Super. 
184; Schopflocher v. Seide, 17 Pa. 
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[§ 500] 5. Questions for Jury. The existence of 
facts tending to show an acceptance of the goods,** 
as well as the ultimate fact of acceptance,!* is a ques- 
tion for the jury unless the facts are undisputed.+® 
So, on conflicting evidence, it is for the jury to de- 
termine whether the goods were returned,?° whether 
the buyer’s refusal to accept,?+ or delay in accept- 


Dist. 406. 


R. I.—Newton Tea, etc., Co. v. Nar- 
ragansett Wholesale Grocery Co., 45 
R. I. 387, 123 A 144. 


S. C.—Southern Iron, ete., Co. v. 
Bamberg, etc.,)R.rCo., Lbt.. Sy Ch 506; 
149 SE 271. 


Utah.—Lauer v. Richmond Co-op. 
Mercantile Inst., 8 Utah 305, 31 P 397. 


Wis.—Buck v. Racine Boat Co., 180 
Wis, 245,192 NW 998; Rood v. Priest- 
ley, 58 Wis. 255; 16 NW 546; Kahn vy. 
Klabunde, 50 Wis. 235, 6 NW 888. 


Sask.—International Harvester Co. 
v. Smith, 9 Sask. L. 46. 


[a] Illustrations.—(1) It will not 
be presumed as a matter of law that 
fixtures purchased for a store have 
been accepted by the purchaser, if it 
appears that the fixtures delivered 
differed, not only in quality and val- 
ue, but in kind, from those contract- 
ed for, and that there was a con- 
temporaneous refusal to accept them, 
followed by express notice, repeated 
from time to time, to reconstruct 
them so as to make them conform to 
the contract, or remove them. Loeper 
v. Haas, 24 Pa. Super. 184. (2) Where 
a corporation purchased a_ printing 
press and paid a portion of the price 
under an agreement that, if it failed 
to work satisfactorily, it might be re- 
turned, and the sum paid would also 
be returned, and, after delivery, the 
corporation gave a mortgage on its 
property to its president for money 
loaned, in which the press was includ- 
ed, although it had not been tested, 
the giving of the mortgage was not an 
acceptance of the press as a matter of 
law, so as to preclude an election to 
return the same and recover the earn- 
est money. Harrison v. Scott, 203 N. 
Y. 369, 96 NE 755, 38 LRANS 1085. 


[b] Payment.—Whether payment 
for an attempted use by plaintiff of 
Steel delivered by defendant on a 
contract constituted an acceptance un- 
der the contract, or was pursuant to 
an agreement which bound defendant 
to replace the steel if found unfit for 
the purposes intended, was for the 
jury. Phillips Sheet, ete., Co. v. Ste- 
phens-Adamson Mfg. Co., 274 Fed. 188. 


[ec] Buyer entitled to inspect 
goods before passing of title does not 
as a matter of law accept the goods 
by merely taking the same from the 
car to make a proper inspection. Wall 
Rice Milling Co. v. Continental Sup- 
ply Co., 36 Utah 121, 103 P 242, 140 
AmSR 815: 


[d] Mixed question of law and 
fact.—Where a wholesaler sues for 
the price of goods sold and delivered, 
and the defense is that the goods were 
not the goods ordered, and that they 
were returned within two weeks after 
receipt and were never exposed to 
sale, and the evidence is conflicting, 
the issue of acceptance is one of 
mixed law and fact for the jury. 
Goldstandt-Powell Hat Co. v. Cuff, 19 
Okl, 248, 91 P 862 


19. Barrett Mfe. Co. v. D’Ambro- 
sio, 90 Conn. 192, 96 A 930; Add-Index 
Corp. v. Griffith, 224 Ky. 739, 7 SW 
(2a) 207; Houdlette v. Tallman, 14 
Me. 400; Buck v. Racine Boat Co., 
180 Wis. 245, 192 NW 998. 


20. Records v. Haves, 62 Colo. 324, 
160 P 1126. 

21. Ky.—Sandman §v. 
201 Ky. 79, 255 SW 1033. 


Sheridan, 


508 [55 C.J.] 


ing,?? was excused, whether he had a right to reject 
part of the goods only,?* or whether the acceptance 
of a part constituted an implied agreement to accept 
So, whether the buyer was bound to accept 
and pay for goods shipped C. O. D., without exami- 
nation, 1s a question for the jury. 
written by defendant are relied on by plaintiff as 
constituting a refusal to accept the goods, the ques- 
tion whether they should be so construed is for the 
jury if the interpretation thereof involves the con- 


all.?# 


sideration of extraneous facts.2° 


What is reasonable time for acceptance or rejec- 
tien of goods is usually a question for the jury,?® un- 
The time when the 


less the facts are undisputed.?7 


Mass.—Bradley Lumber, etc., Co. v. 
Cutler, 253 Mass. 37, 148 NE 101. 

N. J.—Wood v. American Grocery 
Cour IOONs Joes e218, ds A756. 

Pa.—Stuart, ete., Co. v. Newton, 52 
Pa. Super. 158. 


Vt.—Temple v. Duffy, 96 Vt. 114, 
117 A 101. 
[a] Under Uniform Sales Act § 45, 


declaring that, where goods are to be 
delivered in installments which are 
to be paid for separately, and the 
seller makes defective deliveries in 
respect of one or more installments, 
or the buyer refuses to take delivery 
or pay for one or more installments, 
it depends on the terms of the con- 
tract and the circumstances of the 
case whether a breach of the contract 
is so material as to justify the in- 
jured party in refusing to proceed 
further (1) the question whether a 
seller’s failure to deliver one or more 
installments is so material as to jus- 
tify the buyer in refusing to proceed 
further is one of fact where the evi- 
dence is conflicting. Kieckhefer Box 
Co. v. John Strange Paper Co., 180 
Wis. 367, 189 NW 145, 193 NW 487, 
196 NW 572. (2) Where a failure to 
perform as to one installment is cou- 
pled with conduct or a declaration 
which amounts to a repudiation of 
the contract, it constitutes a materi- 
al breach as a matter of law. Kieck- 
hefer Box Co. v. John Strange Paper 
Co., supra. 

22. Barta v. Blahnik, 168 Wis. 397, 
170 NW 281. 

[a] Thus, where a buyer being 
sued for the price of an engine claim- 
ed to have offered to return the en- 
gine within thirty days from pur- 
chase, but was induced to keep on 
trying the engine until it was return- 
ed, on assurance that it would even- 
tually prove satisfactory, it was the 
court’s duty to submit such issue to 
the jury, although the jury found that 
the engine was sold on thirty days’ 
trial. Barta v. Blahnik, 168 Wis. 397, 
170 NW 281. 


23. Rosing v. Parkside. Mills, 115 
Misc. 624, 189 NYS 86. 
24: Rennolds v. Avery, 1382 Va. 


335, 111 SE 123; Louisville Lith. Co. 
v. Schedler, 63 SW 8, 23 KyL 465. 


25. Western Mfg. Co. v. Kingman, 
112 Fed. 246, 50 CCA 221. 


26. U. S.—Frankel v. Foreman, 33 
F. (2d) 83; Johnston Mfg. Co. v. Wil- 
son Thread Co., 269 Fed. 555; Sponge 
Divers’ Assoc. v. Smith, etc. Co., 
257 Fed. 328; Dunn v. Mayo Mills, 
134 Fed. 804, 67 CCA 450. 


Ala.—Rumsey vy. Bessemer, 138 
Ada. 329, 1359S 352. 
Conn.—Lane v. McLay, 91 Conn. 


185, 99 A 498. 
11l.—Binner-Wells Co. v. J. P. Smith 
Shoe Co., 174 Ill. A. 261. 
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[§§ 500-501 


goods are rejected may be so’short,?® or their re- 
tention may be so long,?® that the court can say as 
a matter of law that they have or have not been 


[§ 501] F. Payment*?°—1. Obligation To Pay— 
a. In General—(1) Accrual of Obligation—(a) In 
Where the obligation of the buyer to pay 
the price and the obligation of the seller to deliver 
are concurrent conditions®+ 
buyer to pay is not absolute until there is a deliv- 


the obligation of the 


ery,*? but the buyer must be ready to pay to put the 


Iowa.—Laird v. Cole, 121 Iowa 146, 
96 NW 744. 


Md.—Bostain v. De Laval Separa- 


tor Co., 92 Md. 483, 48 A 75. 
Mich.—Barlow v. Lincoln-Williams 
46, 152 NW 


Twist Drill Co., 186 Mich. 
1034. 


Mo.—Goodwin Mfg. Co. v. Arthur 
Fritsch Fdy., etc., Co., 115 Mo. A. 382, 
89 SW 911. 

N. Y.—Gourd v. Healy, 206 N. Y. 
423, 99 NE 1099; Eagle v. Sternberg, 
199 App. Div., 461, 191 NYS 800; 
Byrne v. Savoy Shirt Co., 198 App. 
Div. 814, 191 NYS 161; Cooper. v. 
Payne, 103 App. Div. 118, 93 NYS 69 
[rev on other grounds 186 N. Y. 334, 
78 NE 1076]; Acme BPlectric Lamp 
Co. v. Kingston Carriage Co., 31 Misc. 
823, 64 NYS 3877; Gerstenblith v. Mey- 
er, 191 NYS 1; Belmont Silk Co. v. 
Noschkes, 189 NYS 112; Gladstein v. 
Manhattan Swiss Embroidery Co., 183 
NYS 16; Stone v. Beim, 176 NYS 25. 


Okl.—Emerson-Brantingham Impl. 
Co. v. Ware, 71 Okl. 19, 174 P 1066. 

Pa.—McGlinn v. Jackson, 86 Pa. 
Super. 562; American Fruit Mach. 
Co. v. Hanscom, 46 Pa. Super. 151. 


S. C.—Griggs-Paxton Shoe Co. v. 
Friedheim, 133 So Gr 453, LoL Se 620: 


Tex.—Hackney Mfg. Co. v. Celum, 
(Commn. <A.) 221 SW 577 [aff (Civ. 
A.) 189 SW 988]. 


Utah.—Wall Rice Mill Co. v. Con- 
tinental Supply Co., 36 Utah 121, 103 
P 242, 140 AmSR 815; Lauer v. Rich- 
mond Co-Op. Mercantile Inst., 8 Utah 
3055 ol SOs, 


W. Va.—Bartholomae v. Paull, 
Wis din Mees 


Wis.—Knobel v. J. Bartel Co., 176 
Wis. 393, 187 NW 188. 


[a] General rule is that “reason- 
able time” for keeping goods deliv- 
ered on approval is a question of fact 
for the jury, and it is only where the 
failure to return is without excuse 
and there can be no inference of jus- 
tification drawn from the established 
and conceded facts that it becomes 
a question of law. Gerstenblith v. 
Meyer, 191 NYS 1. 


27. Ireland Bros. v. Refowich 
Bros., 90 Pa. Super. 221; MecGlinn v. 
Jackson, 86 Pa. Super. 562. 


28. EHmerson-Brantingham Impl. 
Co. v. Ware, 71 Okl. 19, 174 P 1066. 


29. Hmeyson-Brantingham Impl. 
Co. v. Ware, supra; Griggs-Paxton 
Shoe Co. v. Friedheim, 133 S. C. 458, 
131 SE 620; Knobel v. J. Bartel Co., 
176 Wis. 398, 187 NW 188. 

30. Cross references: 

Payment generally see Payment 48 

Cu Sie Debi als 
Application of payment generally see 

Payment §§ 84-127. 

31. 


18 


See supra § 297. 


seller in default.?* 
a condition precedent to delivery by the terms of 
the contract,** or the obligation to pay may be quite: 


Payment may, however, be made 


32. Ala.—Nesbitt v. McGehee, 26 
Ala. 748. 
Cal.—Cole v. Swanston, 1 Cal. 51, 


52 AmD 288.~ 


Ga.—McGhee Cotton Co. v. Herrine, 
10 Ga. A. 700, 74 SE 66. 


I11.—Rudin v. King-Richardson 


Co., 311 Ill. 513, 148 NE 198; Henkle 
Nmesroasen al Won wesy 
Iowa.—Capitol Hill Co. v. Chad- 


wick, 200 Iowa 916, 205 NW 766. 


Mich.—Henderson v. Bielman, 230 
Mich. 98, 202 NW 1000; Boyden v. 
Moore, 35 Mich. 411. 

N. Y.—Delaware Trust Co. v. Calm, 
195+ N. Y¥s-231, 88: NE 53; Lester wv. 
Jewett, 11 N. Y. 453; Lackawanna 
Mills v. Weil, 21 App. Div. 492, 47 
NYS $585. faff 162 N. Y:. 642, 57 NE 
1114]; Speyer v. Colgate, 67 Barb. 
192; See v. Bernheimer, 38 N. Y. Su- 
per. 40; Kelley v. Upton, 12 N. Y. Su- 
per. 336. 

N. D.—Hart-Parr Co. v. Finley, 31 
IN, Dess130,."153 NW. 23a. vA VO doy 
851, AnnCas1917E 706. 


Oh.—Hounsford v. Fisher, Wright 
580. 
Wash.—Sussman v. Gustav, 109 


Wash. 459, 186 P 882. 

Ont—€Clark vs Rose, 28-U. CC. OS3B: 
302 [rev 29 U. C. Q. B. 168] (contract 
to deliver f. o. b.). 

Eng.—Staunton v. Wood, 16 Q. B. 
638, 71 ECL 638, 117 Reprint 1025. 


[a] Delivery may include: (1) 
Proper installation. Sherman v. 
Kirkpatrick, 83 Cal. A. 307, 256 P 570. 
(2) Erection. Hallidie Mach. Co. v. 
Whidbey Island Sand, ete., C€o., 62 
Wash. 604, 114 P 457. 

33. See supra § 303 et seq. 

34. Ala.—Austill v. Hieronymus,. 


124 Ala. 376, 27 S 256. 


Mich.—W. & A. McArthur Co. v. 
Bay City Old Second Nat. Bank, 122 
Mich. 2238, 81 NW 92. 


N. Y.—Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Com- 
moss v. Pearson, 190 App. Div. 699, 
180 NYS 482. 


Vt.—Scott v. Morse, 


Eng.—Sanders v. Maclean, 
BaD. s2it: 


Ont.—Clerk v. Rose, 29 U. C. Q. B. 
302) [rev 299U.) C. OF Bu les]: 

[a] Payment of earnest money.— 
Under a contract dated June 14 for 
the purchase and sale of peaches, 
providing for payment of earnest 
money “when peaches begin to move,” 
where the sellers on June 24 wrote 
the buyer the crop would begin to 
move “somewhere about” the 10th of 
July, and the buyer on July 8 sent 
the sellers a check for the earnest 
money, which arrived July 11, 10 
a. m., there was sufficient compliance 
with the contract by the buyer as to 


22 Vt. 466. 
11 Q. 


*By PAUL E. RAYMOND (8§ 501-530). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 501] 


independent of the obligation to deliver.35 
ligation to pay may be modified by stipulations in the 
nature of conditions precedent to payment, in which 
case such conditions must be performed before the 
obligation to pay ean be enforeed,’® as in case of a 
contract for delivery to a third person,*’ or for the 
goods to be delivered and counted,** or for payment 
The obligation to 
pay wili in the absence of a contrary agreement of 
the parties become absolute on a proper delivery,*® 
or an acceptance of the goods*? at the expiration of 


on presentation of an invoice.*® 


earnest money payment within the 
time voluntarily set by the sellers. 
Martin v. Bonura, (Tex. Civ. A.) 214 
Sw 841. 

{b] Failure of buyer to establish 
credit by making the proper deposit 
in a bank as stipulated is a breach 
before delivery. Kehlor Fiour Mills 
Co. v. Linden, 230 Mass. 119, 119 NE 
698; Hopkins v. Le Cato, 142 Va. 769, 
128 SE 55. 

[c] Buyer’s wrongful possession. 
—Where the buyer knew that the 
Seller intended to sell for cash only 
and possession was obtained for this 
reason alone, the buyer cannot refuse 
to pay the price and retain the goods 
on the ground that he is entitled 
thereto upon a prior agreement with 
the agent of the seller, where such 
agreement was not disclosed to the 
seller at the time possession was ob- 
tained, and was in no way assented 
to by him. Susong v. McKenna, 126 
Ga. 433, 55 SH 236. 


35. Landes v. Klopstock, 252 Fed. 
89, 164 CCA 201 [certiorari den 248 
U. S° 570, 39 SCt 10,63 Li. ed. 426]. 


[a] Delivery of oil—Under a con- 
tract by lessee to sell all the oil pro- 
duced from December 1, 1921, to Octo- 
ber 1, 1922, for six hundred twenty- 
five thousand dollars, in payments of 
twenty-five thousand dollars down 
and sixty thousand dollars a month, 
provided that payments in excess of 
two hundred twenty-five thousand 
dollars should be limited to the pro- 
ceeds of one-half the oil production 
during said period,’ the words ‘“dur- 
ing said period’ referred to the whole 
period covered by the contract. 
Wichita Petroleum Co. v. Winant, 295 
Fed. 67. 

[b] Inspection.—Although the 
buyer has no opportunity to exercise 
his right of inspection the obligation 
to pay may be independent of the ob- 
ligation to deliver. Pierson Vv. 
Crooks, 115 N. Y.-539, 22 NE 349, 12 
AmSR 831; Delafield v. De Grauw, 1 
Abb. Dec. 500, 3 Keyes 467, 3 Transcr, 
A. 49 [aff 22 N. Y. Super. 1]. 


{c] When goods are manufactured 
for, and appropriated to, the buyer, 
he must pay unless delivery is to 
precede payment. Mattison v. West- 
cott, 13 Vt. 258. 


36. U. S.—Church v.° Cheape, 64 
Fed. 961. 
Colo.—Dawe v. Hoskins, 77 Colo. 


501, 238 P 50; Daniels v. Knight Car- 
pet Co,, 15, Colo: 56,°24 P 572. 

Ind.—Bressler v. Kelly, 34 Ind. A. 
235,72 NE 613. 

Md.—Mullikin v. Boyce, 1 Gill 60. 

Or.—Bussard vy. Hibler, 42 Or. 500, 
ile O4ier 

Tenn.—Boyd v. Fletcher, 12 Heisk. 
649. 
- Tex.—Accidental Oil Mills v. Shoe- 
make, (Civ. A.) 254 SW 385. 

[a] Examination of waybills and 
production of public weigher’s certifi- 
cates may be conditions precedent to 


payment. Accidental Oil Mills v. 
Shoemake, (Tex. Civ. A.) 254 SW 
385. 


“[b] Bond guaranteeing gross prof- 


SALES 


The ob- 


payment.** 


its in sales by buyer.—Where, in a 
contract for the sale of goods, the 
seller agreed to send to a bank for 
the buyer a bond in which the seller 
would guarantee the gross profits in 
sales by the buyer’ to a certain 
amount, on condition that the buyer 
pay for the goods at a fixed time, the 
sending of the bond was a condition 
precedent to the requirement of pay- 
ment. Equitable Mfg. Co. v. ns. 
Davis Co., 130 Ga. 67, 60 SE 262. 


[ec] Taking inventory.—A  con- 
tract to purchase a partnership stock 
of goods when an inventory of the 
assets and liabilities of the firm shall 
have been taken and matter adjusted, 
makes the taking of the inventory 
and adjustment a condition precedent 
to the liability of the buyer for the 
purchase price. Bresser v. Kelly, 34 
Ind: <A. 235, 72 NE 613. 


[d] Payment ‘on receipt of desti- 
nation report.’—In a seller’s action 
for the balance of the purchase price, 
under a contract making such balance 
payable “on receipt of destination 
report,” the fact that the buyer had 
received no such report was no de- 
fense, since it was the duty of the 
buyer to have such report within a 
reasonable time. Herzfeld Lumber 
ye v. Langley, 18 Ala. A. 485, 93 S 
378. 

{e] Delivery in installments.— 
Where a contract provides for pay- 
ment by note upon the final arrival 
of all of the commodity sold, a com- 
plete delivery of the whole purchase 
is a condition precedent to the sell- 
er’s right to demand payment. Pope 
v. Porter, 102 N. Y. 366, 7 NE 304. 


[f] Shipment of goods.—Where a 
contract is for the seller to ship goods 
from one place to the buyer at an- 
other place, and no time or place is 
prescribed for payment, the shipment 
is to be precedent to the payment. 
New Haven, etc., Co. v. Quintard, 381 
N. Y. Super. 89, 6 AbbPrNS 128. 


{g] A provision that title will not 
pass until final payment does not 
govern the terms of payment as such 
terms do not depend on the transfer 
of title. Blenner v. Vim Motor Truck 
Co., 1386 Va. 189, 117 SE 834. 


37. See v. Bernheimer, 388 N. Y. 
Super. 40; Burton v. Nacogdoches 
Crate, vette. Co., (lex Cive Ape 162 
SW 25. 


38. Kalven v. Stein, 204 Ill. A. 421. 


39. Riverside Coal Co. v. Ameri- 
can ‘Coal 'Co., (Conn)? 139A: 276. 


[a] Invoice must be correct in 
form and amount. Riverside Coal 
Co. v. American Coal Co., (Conn.) 139 
A 276. 

40. Cady v. Turnbull, 74 Ark. 130, 
84 SW 1025; Buedingen Mfg. Co. v. 
Royal. Trust Co.,, 90 App. Div. 267, 
85 NYS 621 [aff 181 N. Y. 563 mem, 
74 NE 1115 mem]; Blish v. Granger, 
6 Vt. 340. 


[a] Part payment “on consign- 
ment.”—Under a contract for the sale 
of a quantity of gunstocks of speci- 
fied dimensions, thirty cents each of 
the price to be paid ‘‘on consignment,” 
and the balance on receipt of the “in- 
spector’s report,’ if the stocks con- 
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the period fixed for trial and approval,*? or a trans- 
fer of title to the buyer,** and in such case the buyer 
cannot impose additional conditions as precedent to 


When the goods are to be held by a third person 
until the buyer pays and no time for payment is fixed, 
payment is to be within a reasonable time.*® 


“F. O. B.” shipments. 
goods shipped f. o. b. until the goods reach the place 
where they are f. 0. b.4° notwithstanding the previous 


Payment is not due for 


signed corresponded to the descrip- 
tion, the seller was entitled to the 
thirty cents each before inspection, 
and although some were rejected on 
inspection. Cady v. Turnbull, 74 Ark. 
130, 84 SW 1025. 


[b] A balance held by the buyer as 
a guaranty for rebates by the seller 
becomes payables with the purchase 
price on delivery. Reliable Match 
a v. Price, 108 Minn. 502, 122 NW 
_ [ec]. Where property is embodied 
in a document, the obligation to pay 
on delivery of the document is the 
same. Great Western Electro Chemi- 
cai Co. v. Weisenthal, 6 F. (2d) 934 
[aff 11 F. (2d) 1022]; Eason Drug 
Co. v. Montgomery Showcase Co., 186 
Ala. 454, 65 S 345; McAvoy Co. v. 
Italian-American Vineyard Co., 189 
Cal. 394, 208 P 686; De Bakcsy v. 
Strain, 61 Cal. “A. 5185 215) P1105; 


[d] Modified contract.—Where the 
original contract to sell is modified 
by the parties, payment by the buy- 
er shifts to the delivery date under 
the modified agreement. Lackawanna 
Mills v. Weil, 21 App. Div. 492, 47 
NYS 585 [aff 162 N. Y. 642 mem, 57 
NE 1114 mem]. 

What constitutes sufficient deliv- 
ery see supra §§ 350-371. 

41. Wilson v. Hunter, 25 Fla. 469, | 
6 S 482; Delaney v. Towns, 1 Allen 
(Mass.) 407. 

What constitutes acceptance see 
supra §§ 489-493. 

42. Cannon v. Griffith, 3 Kan. A. 
506, 43 P 829. 

[a] The time of payment is not 
postponed or rendered uncertain by a 
provision for a test by the buyer be- 
fore final settlement. Sanderson vy. 
Trump Mfg. Co., 180 Ind. 197, 102 
NB 2. 

Acceptance of goods on approval 
see supra § 421. 

43. Lieb Packing Co. 
186 Minn. 345, 162 NY 449. 


44, Barnett v. Pyle, 35 Tex. Civ. 
A. 22, 79 SW 1093; Clement v. Du- 
rocher, 16 Que. Super. 479. 

45. Wright v. Maxwell, 9 Ind. 192. 

46. Ala.— Farmers’ Cotton Oil, 
ae Co. tv. Ward, 170" Alay 4915 5475 
By. 

Md.—Penn Oil Co. v. Triangle Pe- 


v. Trocke,. 


troleum;, etc.,) Co... 136.8 Md v559 edit 
A 482. 

‘ iE Y.—Paolino v. Lordi, 119 NYS 
74. 


Or.—Barnard v. Houser, 68 Or. 240, 
LS ieee 


Tex.—Watson v. Patrick, (Civ. A.) 
174 SW 632. 


Va.—Aspegren v. Wallerstein Prod- 
uce Co., 111 Va. 570, 69 SE 957. 


Wash.—Sussman v. Gustav, 
Wash. 459, 186 P 882. 


Ont.—Clark v. Rose, 29 U. C. Q. B. 
302. 
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[a] Effect of right to withdraw 
credit.—A contract authorizing the 
sellers to require “cash payment” did 
not authorize them to require cash 
with the orders, thereby changing the 


510 [S507 J: | 
arrival of a draft;47 but when the goods reach the 
proper place, payment is due,*® regardless of a right 
‘of inspection.*® Payment may, by the express terms 
of the contract, be due upon delivery to the carrier,°° 
or upon the arrival at a certain destination.*! 


Sale for resale. In a sale to the buyer for resale, 
wherein no time is fixed when the buyer should ac- 
count to the seller, his obligation is to account at 
the minimum price after the lapse of a reasonable 
time.°? 

[§ 502] (b) Demand. If payment is to be made 
at a specified time demand is not necessary to fix the 
buyer’s obligation,®* although the rule is otherwise 
if the time is uncertain.®* The demand should be in 
accordance with the contract to be effectual;°° thus 
it should not be for a larger amount than is due;°® 
but an irrégular demand may be sufficient if the 
purchaser treats it so,®°7 since such demand is pri- 
marily to advise as to the date of settlement.°® 
Where a large amount was payable by the buyer on 
delivery of documents, it was held that the buyer 
was entitled to reasonable notice.°® If the buyer 
has reason to believe that the seller will not insist 
on the strict terms of the contract as to payment, 
such buyer should be warned if the seller intends to 
enforce the terms.°° Where the time to commence 
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payment is fixed as of a certain date, the amount is 
to be paid on demand after that date.°t If the 
agreement calls for payment by a time draft, the 
biverk is entitled to ‘notice if a sight draft is Geer ve 


Payment in goods.°? Where an obligation is made 
payable in specifie articles, within a definite time, 
no demand is ordinarily necessary unless the contract 
requires it. A demand for performance is, how- 
ever, sometimes held necessary,®* as where there is 
no agreement fixing the date or place of delivery,°® 
or the special circumstances of the case make a de- 
mand necessary before the obligor can perform.®* 
It is sometimes held that the law will presume that 
such payment is to be made on demand, or at least 
within a reasonable time.** The demand must not 
be for more than is due,®*® and if selection is neces- 
sary, a proper demand must include such selection.*° 
Where a demand might otherwise be necessary it is 
not regarded as indispensable when in the circum- 
stances it would be useless.*+ 

[§ 503] (2) Excuses for Nonpayment—(a) In 
General. In accordance with general rules, if the 
buyer has bound himself to a certain time or mode 
of payment, difficulty or impossibility of perform- 
ance not due to the fault of the seller will not excuse 
his default.7* Where the goods delivered are such 


place of delivery of cement sold, 51. See cases infra this note. 98 A 1006. 
where the delivery was f. 0. b. a fixed| [a] MIlustration—Where a con-| 68. McKinnie v. Lane, 230 Ill. 544, 
‘destination. Texas Co. v. Watson, | tract for the sale of a soda fountain | 82 NE 878, 120 AmSR 338; Murphy 
(Mo. A.) 3 SW (2d) 251. was made out upon a printed form,|v. Dernberg, 84 App. Div- 101, 82 
47. Greer v. Oelhafen, 180 Wis. |in which the blanks for amounts of | NYS 585; Russell v. Ormsbee, 10 Vt. 
131, 192 NW 467. payments .were not filled, but the | 274. 
48. U. S—Guarantee Title, etc., Tne ohcensOo0 pe Be ocliee cede 69. Russell v. Ormsbee, supra. 
Co. v. Huntingdon First Nat. Bank, | 4+ Tineville,’ were written in, the 70. Russell v. Ormsbee, supra. 


185 Fed. 373, 107 CCA 429 [mod sub 
nom. In re Pittsburgh Industrial Iron 
‘Works, 179 Fed. 151], 193 Fed. 52, 
113 CCA 382. 


Cal.— Pincus v. Kress, 90 Cal. A. 
179; 265 °P 563. 


Md.—Saxton v. Stine, 135 Md. 338, 
109-A 12) Lawder,“etc.,, Co. vi Al= 
bert Mackie Grocery Co., 97 Md. 1, 


54 A 634, 62 LRA 795. , 


Mo.—Boyd v. Mercer County Bank, 
174 Mo. A. 481, 160 SW 587. 


Tex.—Beaumont Cotton Oil Mill 
Co. v. Reeves, (Civ. A.) 203 SW 375; 


Beaumont Cotton Oil Mill Co. v. 
Sanders, (Civ. A.) 203 SW 372. 
[a] Effect of sending bill of lad- 


ang to buyer.—The obligation of the 
buyer to pay when the goods are 
delivered to the proper place, accord- 
ing to a contract to deliver f. o. b., 
is not varied by the sending of a 
bill of lading to the buyer for the 
purpose of making claims. A Lt 
rata Iron Works v. Kaiser Co., 131 

C.' 392, 1038 SH, 783, faff,.258 AES! 
540. 42 SCt 286, 66 L. ed. 593]. 


49. Lawder, etc., Co. v. Albert 
Mackie Grocery Co., 97 Md. 1, 54 
A 634, 62 LRA 795. 


50. See cases infra this note. 


[a] MTlustrations.—(1) A contract 
which expressly required the balance 
of the purchase price to be paid when 
the property was loaded on the cars 
makes the payment of the price con- 
eurrent with delivery of the goods. 
Litchfield First Nat. Bank v. Pipe, 
ete., Supply Co., 273 Fed. 105 [rev 
268 Fed. 138]. (2) Under a contract 
of sale which provides, “Terms net 
cash, <All terms mean from date of 
shipment, and not from date goods 
are received,’ the price is due on 
the delivery by the seller of the 
goods to a carrier for transportation. 
Eason Drug Co.: v. Montgomery 
Showcase Co., 186 Ala. 454, 65 S 345. 


words written in constituted the only 
agreement as to payment, which was 
not changed by writing in as the line 
for shipment “L. & N. Ry.,’ and. as 
the shipping address, “Oxford, Ala.,” 
so payment was due only on deliv- 
ery at Lineville. Green v. Lineville 
Drug Co., 167 Ala. 372, 52 S 4388. 

52. Baldwin v. Feder, 135 App. 
Div. 97, 119 “NYS 1044. 

53. Way v. Wakefield, 7 Vt. 223. 

54. Warren v. Wheeler, 8 Metc. 
(Mass.) 97; Tiernan v. Napier, Peck 
(Tenn) 2123) Brandon’ Mfg: “Co. Vv. 
Morse, 48 Vt. 322. 

55. “Knight v. Harris, 16 \Ala..-A. 
290, 77 S 440. 

56. Knight .v. Harris, supra. 

57. Maxwell Planting Co. v. Love- 
man, 212 Ala. 228, 102 S 45. 

58. Maxwell Planting Co. v. Love- 
cae supra. 

Strasbourger v. 

233 oN. Y. 55, 1384 NE 834 


60. Crocker Chair Co. v. Edward 
Hines Hardwood, etc., Co., 201 Wis. 
415, 280 NW 61. 


Leerburger, 


foe Mehan v. Thompson, 71 Me. 
62. Salmon Falls Mfg. Co. v. Mid- 
land Tire, ete., Co., 285 Fed. 214: 
63. For demand in exchange of 


property generally see Exchange of 
Property § 58. 

64. McKinnie v. Lane, 230 Ill. 544, 
82 NE 878, 120 AmSR 338; Nelson 
v. Gibson, 90 Vt. 423, 98 A 1006. 


65. Ragland v. Wood, 71 Ala. 145, 
46 AmR 305; Nelson v. Gibson, 90 
Vt. 423, 98 A 1006; McBain v. Austin, 
16 Wis. 87, 82 AmD 705. 


66. Ragland v. Wood, 71 Ala. 145, 
46 AmR 305; Nelson v. Gibson, 90 
Vt. 4237) (9855 A 1006s VeRussell nv; 


Ormsbee, 10 Vt. 274. 
67. Nelson v. Gibson, 90 Vt. 423, 


71. Nelson v. Gibson, 90 Vt. 423, 


98 A 1006; Harrington v. Wells, 12 
Vt. 505. 
‘laa Ray, 46 


ig aR Re ec Vv. 
Ala. 4, 


18) costae v. Eschback, 7 D. 
CON6i6. 


WA en cs v. Bevington, 52 Mo. A. 


Pa.—Seligman v. Beecher, 
Super. 475. 


Wash.—Meeker Vv. Johnson, 5 
Wash. 718, 32 P 772, 34 P 148. 


Newfoundl.—Crangle v. Clift, 4 
Newfounal. 322. 


[a] Procedural delay of buyer.— 
Where a contract for the sale of lum- 
ber provided for payment of the pur- 
chase price, a part thirty days from 
date, and the balance thirty days 
thereafter, and provided for delivery 
of the lumber when requested by the 
buyer, the fact that the lumber was 
ito be used for a bridge to be con- 
structed by the municipality under 
proceedings authorized by the Vroo- 
man Act, and that delay in the pro- 
cedure prevented the buyer from re- 
questing delivery, did not excuse the 
buyer from making payments at 
times specified by the contract. 
Condley v. Cons. Lumber Co., 53 Cal. 
A. 8, 200 P 69. 


[b] Buyer’s inability to secure 
transportation.—A buyer, not cancel- 
ing a contract or extending time for 
delivery of grapes, as authorized in 
case of inability to secure refrigera- 
tor cars because of a railroad strike 
in progress at the time of the pur- 
chase, but allowing the seller to de- 
liver the grapes on the railroad plat- 
form, is not relieved from liability 
for the purchase price because of 
inability to secure such cars. Bhlers 
v. Bihn, 071 (Cal AY 479) 235" 673. 


[c] Burning of buyer’s factory.— 
Delay by the buyer in paying for 


36 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 503-504] 


as were ordered, the purchaser is not relieved from 
liability to pay therefor by the fact that he cannot 
use the goods,** or that he is prohibited from export- 
ing the goods as intended,’ or that the goods were 
purchased in anticipation of an exclusive sales con- 
tract,7® or that the buyer erroneously paid for an- 
other shipment.*® Where the buyer agreed to start 
paying on a certain date for continuous delivery of 
gas, the fact that he was not ready to take it did not 
relieve him, as he must pay then,’* and the buyer 
cannot postpone to his convenience.*® Regardless 
of whether the covenants of the seller and buyer are 
independent,’® the buyer cannot withhold payment 
to secure delivery because of advancing market pric- 
es of the goods.8° If the purchase money is to be 
sent by express, the buyer is not liable for delay of 
the express company.®! 


The fact that goods are not sold on the credit of 
the buyer but upon the faith of a promise to pay by a 
third person will not discharge the person to whom 
the goods are sold and delivered.*? 


Misconduct of agent. The fact that the failure of 
the buyer to pay is due to the failure of his agent to 
notify him that he would not pay for the articles 
sold and accept them as agreed upon with the buyer 
will not excuse a breach of the contract by the buy- 
ero? 


Where the seller refuses to extend credit as agreed 


on beeause of discovery of the insolvency of the buy- 


er, this does not operate to relieve the buyer from 
his obligation.$4 
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A sale by the buyer to one who assumes his liabil- 
ity does not relieve the buyer from his original liabil- 
ity to pay without the assent of the seller.** 


The buyer’s assertion of a groundless counterclaim, 
although in good faith, is no excuse for him.*® 


Garnishment of money in the hands of the buyer 
due for a shipment of goods deliverable in install- 
ments excuses the buyer from making payment to 
the seller until the garnishment is dissolved.’ 


[§ 504] (b) Breach or Abandonment by Seller. 
Failure or refusal of the seller to make a proper de- 
livery will of course excuse default on the part of the 
buyer,’® unless payment is to be made regardless of 
the time of delivery.°® But where there is a substan- 
tial compliance on the part of the seller, a slight vari- 
ance in the performance of his part of the contract 
from the provisions thereof will not excuse default 
on the part of the buyer;®° so the fact that some of 
the goods are defective is no excuse.®! A discovery 
that the seller has no title to the goods excuses pay- 
ment.°? 


Anticipatory breach. There is no obligation to pay 
if the seller is guilty of an anticipatory breach,®* 
and a showing that the seller does not intend to abide 
by the terms of the contract in a material particular 
excuses such payment,®°* but a proposed abandon- 
ment by the seller, followed by its performance, is 
no excuse for the buyer’s default;°® neither is the 
buyer excused because a seller’s attitude led it to 
believe that the seller would refuse deliveries.°® The 
buyer is justified in withholding payment when the 


the installment of goods shipped to 
him was not excused by a fire in 
his factory two weeks before the pay- 
ment became due, where it appeared 
that he saved a ledger which had 
an entry of that amount, and re- 
ported in his elaim of loss to the 
insurance company that the goods 
had been shipped and part of them 
received before the fire, and on the 
day that payment became due he 
made payment for two previous ship- 
ments from the same seller, so that 
the latter was justified in inferring 
that the buyer knew the amount of 
the installment without the _ seller 
sending a duplicate invoice. Fergu- 
son v. Chuck, 236 N. Y. 149, 140 NE 
225, 

73. Dubinski Electric Works v. J. 
Lang Electric Co., (Tex. Civ. A.) 111 
SW 169. 

74. Pierson v. Mitsui, 
388, 181 NYS 273. 

75. Magnavox Co. 
Cal. A. 98, 286 P 1084. 

76. Rooney v. McLeod, 243 Mass. 
183, 137 NE 266. 

77... Thritt 2Oil,, ete.; :Co., -Inc... v. 
Thermatonic Carbon Co., 2 La. A. 232. 

78. C. E. Ferguson Sawmill Co. v. 
Rhynes, 127 Ark. 617, 191 SW 920. 

79. Sherman vv. Kirkpatrick, 83 
alk Ar 238072 W256 Px 5710: 

80. Sherman v. Kirkpatrick, su- 
pra; Canadian Steel Fdys. v. Thomas 
Furnace Co., 186 Wis. 557, 203 NW 
355. 

81. Halsey v. Hurd, 11 F. Cas. No. 
5,967, 6 McLean 102. 

82. Hicks v. Bailey, 16 Tex. 229. 

83. Slavens v. James, (Tex. 
Commn. A.) 211 SW 842 [rev on oth- 
er grounds (Civ. A.) 229 SW 317]. 

84. Muehlstein v. Hickman, 26 F. 
(2d) 40, 58 ALR 1294. 

85. Cudahy Packing Co. v. Austin, 
(Tex. Civ. A.) 241 SW 7338. 

86. Slider vy. Winifrede Coal Co., 


111 -Misc. 


v. Jones, 105 


11 Oh. A. 130. 


87. Lehigh Zinc, etc., Co. v. Trot- 
ter, 42 N. J.-Hq. 678, 9 A 691. 

88. . Ark.—Wiegel v. Roal Impr. 
Dist. No. 1, 142 Ark. 434, 218 SW 856. 

Cal.—Russ Lumber, ete., Co. Vv. 
Muscupiabe Land, ete., Co., 120 Cal. 
521, 52 P 995, 65 AmSR 186. 


py ere 9am v. Thornhill, 68 Ill. A. 
331. 


Md.—Bollman v. Burt, 61 Md. 415. 

Mich.—Sherwood v. Hecox, 35 Mich. 
202. 

Minn.—Robson v. Bohn, 27 
3883, 1 NW “357. 

N. Y.—Benjamin Harris Co. v. Ap- 
pelbaum, 172 NYS 709. 


Oh.—Universal Coal Co. v. Old Ben 
Coal Corp., 32 Oh. A. 254, 167 NE 904. 


Pa.—Rockwell Mfg. Co. v. Cam- 
bridge Springs Co., 21 Pa. Co. 248. 


Wis.—Goodman v. Brown Land, 
ete, Co., 183 Wis. 574, 197 NW -730; 
Williams v. Thrall, 101 Wis. 337, 76 
NW 599. 


Can.—Alberta Pacific EI. 
Vancouver Milling, etc., Co., 
LR 392, 2 WestWkly 526. 


Minn. 


Con Ne 
7 Dom 


[a] Faulty installation.—If an 
engine was not installed as agreed, 
the buyer, on receiving the seller’s 


letter claiming workmanlike instal- 
lation, could treat the contract as 
breached. Sherman vy. Kirkpatrick, 
SoCal Ave sOilgy 200, br 00. 


[b] Effect of choice of certain 
quality of goods.—Where, a receiver, 
having contracted to sell a_ certain 
quantity of lumber, of different 
grades, at a uniform price, a higher 
price to be charged in case of par- 
tial performance and breach, pay- 
ments to be made at stated intervals, 
cited the buyer to show why the con- 
tract should not be annulled for non- 
payment of an installment, and_ the 
court gave him ten days in which to 
make the payment, the fact that the 
buyer, before expiration of the ten 


days, ordered the receiver to deliv- 
er the cheaper grade of lumber, which 
was refused, did not excuse him from 
his default, and throw the default 
on the receiver, since, if this were 
so, the buyer could claim the best 
quality, as well as the poorest, and 
secure it at the uniform price, to the 
extent of the advance payments 
made by him, despite his default. 
Pacific Lumber Co. v. Prescott, 40 Or. 
SUA, 6.01 Pe 20% 741.6. 

A failure to present shipping docu- 
ments is an excuse for nonpayment. 


Orton, v. Artesian Stone, etc., Co., 183 
Till. A. 370. 


89. McFarlan Carriage Co. v. Con- 
nersville Wagon Co., 49 Ind. A. 318, 
96 NE 400. 


90. Hatch v. Hall, 48 Wash. 109, 
92 P_ 936; Periard v. Bergeron, 47 
Can. S, C. 289 


$1. Rubin | Bros; Mfg. (Cor verArtss 
wan tee ete., Furniture Co., 167 Ill. 


92. McDonnell Motor Hauling Co. 
v. Morgan Constr. Co., 151 Ark. 262, 
235, SW. 998. 


93. Tri-Bullion Smelting, ete., Co. 
Ven sumer t 233 Fed. 646, 147 CCA 


Anticipatory breach as discharge 


of onmteack generally see Contracts 
§ 5. 


94. Waggoner Refining Co. v. Bell 
Oil, ete, Co., 117 Okl. 55,-244 P 756. 


[a] Failure to show “buyer as 
shipper.”—-The refusal of a seller of 
gasoline ‘‘to show buyer as shipper’ 
according to the contract excuses the 
buyer from his obligation under the 
contract. Waggoner Refining Co. v. 
Bell Oil, etc., Co., 117 Okl. 55, 244 P 
756. 

95. Hadfield v. Colter, 188 App. 
Div. 563, 177 NYS 382 [rev 103 Misc. 
474, 170 NYS 643]. 

96. Savannah River Sales Co. v- 
McFarland, 242 Fed. 587 [aff 247 Fed. 
652, 159 CCA 554]. : 


512. [55° Cc 3] 
seller gives notice of its inability to deliver in time,°* 
but the buyer cannot for such reason withhold pay- 
ment where he was aware, at the time of contracting, 
of the conditions preventing delivery on time.°*® 


Failure to present draft. Where a letter of credit 
was established by the buyer, and a failure to pre- 
sent, the draft discharged the bank, the buyer was not 
released from payment.°® 


A sale to a third person, by the seller, of the goods 
does not. relieve the buyer when it does not interfere 
with his contract or possibility of acquiring title.? 

If the buyer has waived a breach by the seller, such 
breach is no excuse for nonpayment.” 

[§ 505] (8) Waiver of Payment.? Payment at 
the time specified or implied in the contract may be 
waived by the seller, for example, by his conduet,°® 
as in accepting payments after due;°® or by notice;* 
but a prior course of conduct under previous con- 
tracts will not operate as a waiver of an express 
stipulation in a new contract. Default has been 
held not waived by a failure to cancel the contract 
on nonpayment,® or by the acceptance of a check 
which is later dishonored.?° 

Delivery without requiring payment gives rise to 
a presumption that the conditions as to payment 


97. Bernhardt Lumber Co. vy. Metz- | 624. 
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have been waived,!! which however may be explained 
and controlled by other evidence.'? So where a note 
for the price is to be given on delivery, the fact that 
delivery is made without receiving the note is not 
necessarily a waiver of the default.1* An express 
declaration of an intention to insist upon the per- 
formance of the condition is not necessary to rebut 
the presumption of waiver.14 A waiver ofa condi- 
tion that goods should be paid for upon delivery can- 
not be predicated on evidence of a fraudulent pur- 
chase with intention not to pay?® or on the fact that 
the purchaser had sold the goods to prevent the seller 
from effecting a rescission of the sale to him on the 
ground of a breach of the condition.*®° That the 
buyer is given a shipping document and no payment 
is. demanded shows a waiver of immediate payment 
on a spot sale.7 If the buyer takes possession of 
his own motion, there is no such delivery as consti- 
tutes a waiver of payment.1§ 


Delivery and payment in installments. Where the 
contract is for the delivery of goods in installments, 
the seller may, by continuing to deliver goods under 
the contract, waive defaults in payment as to previ- 
ous installments,!® but his failure to insist upon the 
terms of the contract as to particular installments,?° 


157. 


loff, 113 Misc. 288, 184 NYS 289. 


98. Auer v. Robertson Paper Co., 
94 Vt. 473, 111 A 570. 


_ 99. Dickerman v. Ohashi Import- 
ing) Co., 68 Cal. A. 101, 218 Ps 45 


is «Pryor Vv. >} Fruit on eanerO 
Service Co., 73 Cal. A. 467, 238 P 825. 


2. S. H. Benjamin Fuel, etc., Co. 
v. Bell Union Coal, ete., Co., 284 Fed. 
227 [certiorari den 260 U. S. 751, 43 
SCt 251, 67 L. ed. 495]. 


3. Under contract of conditional 
sale see infra § 1208. 


45 Cincinnati’ KR. Supply, -Co," -v. 
Hartlieb, 214 Fed. 177, 130 erey Bibs; 
Glenny v. Lacy, 1 NYS SLs; Witte 
Misi Comive Heilly,al1 NOD, (203) 94 


NW 42; Clark v. Bache, 186 Pa. 343, 
40 A 484. 
[a] Extension by seller.—Where a 


contract for the sale of a truck pro- 
vided for part payment in cash and 
the remainder on a specified date, a 
note being executed, but, after ma- 
turity of the note, the buyer tendered 
payment and the sellers refused to 
accept payment, saying that they did 
not have any truck at that time, but 
would deliver one later, and that the 
note could then be paid, a provision 
that time should be of the essence of 
the contract was waived. Hall v, 
Grant, 26 Ga. A. 559, 106 SE 597. 


{b] Agreement to take check.— 
Where the seller in a cash sale tells 
the buyer to give a check by a certain 
time, it is held that payment is suf- 
ficient if made within that time. 
Diamond v. Agency of Canadian Car, 
etc., Co., 168 NYS 695. 


5. Southern, Coal 
Transfer Co., 152 Ark. 
624, 

6. Northwest Auto Co. v. Harmon, 
250 Fed. 832, 163 CCA 146, AnnCas 
1918E 461; Love v. Barnesville Mfg. 
Co., 19 Del. 152, 50 A 536. 

[a] Part payment.—Wolf y. Wil- 
LiLtsy Sbe LIL E88. 

7, Southern Coal Co. v. Searcy 
Transfer Co., 152 Ark. 471, 238 SW 
624; Helfant v. Manhattan Paper 
Co., 184 NYS 611. 

8. Southern 
Transfer Co., 


Cowan cientihen 
471, 238 SW 


Coal Co. Vv. 
152 Ark. 471, 


Searcy 
238 SW 


9. Pennsylvania Coal Co. v. Ryan, 
107 Ill. 226. 


10. Johnson v. Iankovetz, 57 Or. 
ax 1027P 799,120 B 398, 29 LRANS 


11. U. S.—Guarantee Trust Co. v. 
Huntingdon First Nat. Bank, 185 Fed. 
373, 107 CCA 429. 


Me.—Rice v. McLarren, 42 Me. 157. 


Se ees pausest Vee late, it Mass: 
vo . 

N. Y.—Parker v. Baxter, 86 N. Y. 
586 [aff 19 Hun 410]; Hammett v. 
Linneman, 48 N. Y. 399; Smith v. 
liynes, 5 N.Y. 41> [ati 5) N.Y. Super: 
Hirsch Lumber Co. v. Hub- 
bell, 143 App. Div. 317, 128 NYS 85; 
Albert v. R. Lewis, Steiner Mfg. Co., 
42 Misc. 522, 86 NYS 162; Hennequin 
v. Sands, 25 Wend. 640; Lupin v. 
Marie, 6 Wend. 77, 21 AmD 256. 


Or.—Johnson vy. Iankovetz, 57 Or. 
ery 102 PB 799, 110 P 398, 29 LRANS 


Utah.—Consolidated Wagon, 


oan v. Wright, 56 Utah 382, 
Shite 


etc., 
LIOR 


12. Straus v. J. M. Russell 
85 Fed. 589; Centreville 
Boudreaux, 133 La, 75; 62 SS °412; 
Seed vy. Lord, 66 Me. 580; ‘Ullman vy. 
Barnard, 7 Gray (Mass.) 554; Tyler 
v. Freeman, 3 Cush. (Mass.) 261; 
Parker v. Baxter, 86 N. Y. 586 [aff 


Co:, 
Bank v. 


19 Hun 410]; Hammett v. Linneman, 
48 N. ¥. 399. 
[a] Retention of bill of lading,— 


The fact that upon a consignor’s de- 
livery of property to a carrier, and 
taking a bill of lading therefor, he 
retains the bill of lading, draws on 
the consignee for the price, sells the 
draft, and pledges the bill of lading, 
which represents the property 
shipped, to secure it, instead of 
sending the bill direct to the con- 
signee, is a rebuttal of the presump- 
tion that it was an absolute delivery 
to the consignee, with intent to waive 
payment on _ delivery. Thomas v. 
Florida First Nat. Bank, 66 Ill. A. 56. 


Question for jury see infra § 5380. 


13. Pond Mach. Tool Co. v. Rob- 
inson, 88 Minn. 272, 37 NW 98; Rine- 
hart v. Olwine, 5 Watts & S. (Pa.) 


14. Parker v. Baxter, 86 N. Y. 586 
[aff 19 Hun 410]. 


oes ee v. Linneman, 48 N. 


¥; 
16. 
17. 


Hammett v. Linneman, supra. 


Menke v. Amarillo First Nat. 
Bank, (Tex. Civ. A.) 206 SW 693. 


18. Riley v. Wheeler, 42 Vt. 528. 

19. U.S.—Cincinnati R. Supply Co. 
v. Hartlieb, 214 Fed. 177, 130 CCA 
525. 

Ark.—Harris Lumber Co. v. Wheel- 
er Lumber Co., 88 Ark. 491, 115 SW 
168. 

Ill.—Finch v. New 
Coal Co., 156 Ill. A, 589. 


Kan.—Capper v. Manufacturers’ 
Paper Co., 86 Kan. 355, 121 P 519. 


La.—Alexandria Cooperage, etce., Co. 
v. HE. S. Duck Lumber Co., 153 La. 
438, 96 S 24. 


N. Y.—McDowell v. Starobin Elec- 
trical Supply Co., 190 App. Div. 676, 
180 NYS 528 [rev 176 NYS 118]; 
Bernhardt Lumber Co. v. Metzloff, 
113 Mise. 288, 184 NYS 289. 


[a] Giving of credit and contin- 
ued delivery by the seller constituted 
waiver of provision that buyer should 
pay for ice as purchased. Doup v. 
Nicholas, (Ark.) 31 SW (2d) 1388. 


20. Ark.—Harris Lumber Co. v. 
Wheeler Lumber Co., 88 Ark. 491, 115 
Sw 168. 


Cal.—California Restaurant Equip- 
ment Co. v. Weber, 101 Cal. A. 646, 
281 P 1040. 


Ill.— Pennsylvania Coal Co. v. Ry- 
an, 107 Ill. 226. 


N. Y.—Old Town Woolen Co. v. 
Fishman, 218 App. Div. 472, 218 NYS 
497; Heller v. Continental Mills, 196 
App. Div. 7, 187 NYS 511 [aff 233.N. 
Y. 641, 185 NE 951]; Barnes v. Dens- 
low, 9 NYS 58 [aff 180 N. Y. 687, 30 
NE 67]. - 


Pa.—Atlantie City Tire, etc., Corp. 
v. Southwark Fdy., etc., Co., 289 Pa. 
569, 187 A 807. 


Ohio Washed 


Thomas .Furnace Co., 186 Wis. 5b7, 


203 NW 355. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or his acceptance of payments after they are due,?! 
does not waive his rights as to future installments; 
although such conduet, if continued, may preclude 


him from arbitrarily terminating 


without having given notice to the buyer that com- 
pliance with its terms will thereafter be insisted up- 
on.”* The purchaser does not waive his right to 
insist upon the terms of the contract as to the pay- 
ment by the fact that his refusal to deliver is based 
upon other grounds than that the purchaser is in 
Acceptance of payments due on an in- 
stallment contract does not constitute a waiver of 
the seller’s rights after he has notified the buyer of 
his intention not to proceed because of the buyer’s 
breach,?° but an acceptance of past-due installments, 
accompanied by a renewal of the contract, will waive 
a forfeiture for such nonpayment.?°® 


New contract. A postponement of the time of pay- 
ment by a new contract operates to waive a breach by 
Default in refusing to comply with a 


Ones 


default.24 


the buyer.?7 


21. Kokomo Steel, etc., Co. v. Ma- 
comber, etc., Rope Co., 73 Ind. A. 619, 
128 NE 362; G. B. Hurt, Inc. v. Fuller 
Canneries Co., 269 Pa. 85, 112 A 148. 

[a] Allowance of discount.—Bom- 
bas v. Fisher, 180 NYS 449; Hess v. 
Great Northern Pail Co., 175 Wis. 465, 
185 NW 542. 


22. Henningsen v. Tonopah, etc., 
Ry COns oo. ING 208; anu Et 8G, tag 
7745 Ann€asi9t3D* -10083')) dieller x. 
Continental Mills, 196 App. Div. 7, 
LST UNEVISL 51: lifatt 233: N.Y. 64051385 
NE 951]; Rudolph Saenger Co. v. 
Giant Silk Mfrs., 172 NYS 667; Mun- 
son v. Apartment, ete., Inv. Co., 62 
Witahtis. 218-1 09% 


23. Munson v. 
Inv. Co., supra. 

24. Pennsylvania Coal Co. v. Ryan, 
£OT Dll) 226. 


25. <A. S. Rosenthal Co. v. Bril- 
liant Silk Mfg. Co., 217 App. Div. 667, 
217 eNYS 1333 


26. Hill v. Townsend, 69 Ala. 286 
(holding, however, that it would not 
waive a subsequent default). 


27. Slavens v. James, (Tex. 
Commn. A.) 229 SW 317 [rev (Civ. A.) 
211 SW 842]. 


28. Colean Mfg. Co. v. Blanchett, 
16 N. D. 341, 113 NW 614. 


29. Equitable Mfg. Co. v. Biggers, 
119 Ga. 100, 45 SE 962. 


30. Gotham Nat. Bank v. Sharood 
©o., 23. B..\(2d)) 567. 


31. Slider v. Winifrede Coal Co., 
AO Dee Ageh oO. 


32. Remedies 
§§ 905-1053. 


Rescission for nonpayment see su- 
pra § 240. 
33. See supra § 465. 


34. Wilfand v. Zwerner, 
564; Braitsch v. Kiel, ete., Co., 
NYS 872. 


35.. U. S.—Wessel _v. 
Phosphate Co., 13 F. (2'd) 999; 
Western Electro Chemical Co. v. 
Weisenthal, 6 F. (2d) 934; Jaslow v. 
Waterbury Co., 296 Fed. "363; Inner 
Shoe Tire Co. v. Treadway, 286 Fed. 
838; In re Pittsburgh Industrial Iron 
Works, 179 Fed. 151 [mod sub nom 
Guarantee Title, etc., Co. v. Hunting- 
don First Nat. Bank, 185 Fed. 373, 107 
CCA 429, 193 Fed. 52, ise 382]; 
Audenried v. Randall, 2 F. Cas. No. 
644, 3 Cliff. 99. 

Ala.—Long v. Addix, 184 Ala. 236, 
63 S 982; Loval v. Wolf, 179 Ala. 505, 
60 S 298; Alo. 18h Thompson v. Lewis, 


[55 C. J.—33] 


Apartment, etc., 


of seller see infra 


168 NYS 
114 


Seminole 
Great 
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the contract,” 


contract.®° 


[§ 506] (4) Effect of Nonpayment. 
tional and deliberate failure to pay constitutes a 
material breach,*! which may give rise to a right to 
damages or rescission on the part of the seller;*? 
or may be relied on by the seller to excuse his de- 
fault or delay in making delivery,?? but a failure 
to pay under one contract does not affect the obliga- 
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' 
sale without opportunity for testing the goods sold 
is waived where the seller executes a new contract 
with a provision permitting such test.?* 

Conditional waiver. 
not become binding unless there is compliance.*® 

A third person holding title as security for the 
seller may waive a condition of punctual payment 
by accepting payment not in compliance with the 


A waiver on condition will 


An inten- 


tions of the parties under another contract.*4 


31 Ala. 497; Robbins v. Harrison, 31 
Ala. 160; Hudson v. Barrett, 16 Ala. 
A. 278, 77 S 428; Veitch v. V. B. At- 
kins Grocery, ete., Co., 5 Ala. A. 444, 
59 S 746. 


Ark.—Hamilton v. Rankin, 108 Ark. 
552, 158 SW 496; Roberts v. Wilcox- 
son, 36 Ark. 355. 


Cal.—Hart-Wood Lumber Co. v. 
Bonaly, 192 Cal. 180, 219 P 482; Mc- 
Illmoil v. Frawley Motor Co., 190 Cal. 
546, 213 P 971; Gilfallan v. Gilfal- 
lan; 168 Cal... 23, 141. P 623, AnnCas 
1915D 784; J. K. Armsby Co. v. Blum, 
137 Cal. 552, 70 P 669; Cole v. Swans- 
ton, 1 Cal. 51, 52 AmD 288; Hammond 
Lumber Co. vy. Richardson, (Gale AS) 
280 P 158 [aff 209 Cal. 82, 385 P 851]; 
Puritas Coffee, etc., Co. v. De Martini, 
56 Cal. A. 628, 206 P 96; United Can- 
neries Co. v. Seelye, 48 Cal. A. 747, 
192 P 341; Cohn v. Harada, 35 Cal. 
A. 5, 168 P 1151; Newmark v. Smith, 
26. ‘Cal. A. 839; 146 P 1064: >Stum v. 
Hadrich; 7) Cal. A. 1241, 94 RP 82: 


Conn.—Atlantie Terra Cotta Co. v. 
Chesapeake Terra Cotta Co., 96 Conn. 
88, 118 VAN L56; 


Ga.—Curtis v. College Lumber Co., 
145 Ga. 601, 89 SE 680; Freeman v. 
Stedman, 34 Ga. A. 148, 128 SE 702. 
But see Hill v. Butler, 8 Ga. A. 669, 
70 SE 34 (to the effect that in order 
to constitute a cash sale, it must be 
understood between the parties that 
the sale is for cash). 


Ill.—Canadian Bank vy. McCrea, 106 
Ill. 281; Dwyer v. Duquid, 70 Ill. 307; 
Metz v. Albrecht, 52 Ill. 491; Ander- 
son v. Benjamin, 190 DL. A. bs: Ains- 
worth v. Roush, 109 Ill. A.’ 99. 


Ind.—Terwilliger v. ec | 104 
Ind. 32, 3 NE 404; Robinson v. Mar- 
ney, 5 Blackf. 329. See Wright v. 
Maxwell, 9 Ind. 192 (holding that 
payment must be made within a rea- 
sonable time). 


Ky.—Louisville Packing Co. Vv. 
Crain, 141 Ky. 379, 182 SW 575. 


La.—Dreyfus v. New Iberia, 150 La. 
1020, 91 S 439. 


Me.—Simpson v. Emmons, 116 Me. 
14, 99 A 658; Silver v. Moore, 109 Me. 
505, 84 A 1072. 


Md.—Lawder, etc., 
Mackie Grocery Co., 
634, 62 LRA 795. 


Mich.—Lamont v. 
Mich. 175, 55 NW 687. 


Mo.—State v. Crumes, 319 Mo. 24, 
3 SW (2a) 229; Southwestern 
Freight, etc., Express Co. v. Plant, 45 
Mo. 517; Lokey v. Rudy-Patrick Seed 
Co., (A.) 285 SW 1028; Wright v. 


Co. v. Albert 
97 Md. ds754 A 


La Fevre, 96 


[§ 507] b. Cash or “Spot” Sales—(1) In General. 
If the contract of sale is silent as to the time of 
payment the payment is to be made on delivery,?® 


Mississippi Valley Trust Co., 144 Mo. 
A. 640, 129 SW 407. 


Mont.—Burden v. fH#5lling' State 
ce 76 Mont. 24, 245 P 958, 46 ALR 


Nebr.—Behrends v. Beyschlag, 
Nebr. 304, 69 NW 835. 


N. Y.—Heilbronn v. Herzog, 165 N. 
Y. 98, 58 NE 759; Hall v. Stevens, 
116 N. Y. 201, 22 NE 374, 5 LRA 802; 
Mount v. Lyon, 49 N. Y. BH 2: Jus- 
CiGO Niven amnion AZa EN AY a4 0oe 1 AmR 
576 [rev 25 N. Y. Super. 333, 30 How 
Pr 425]; Hyman v. Hullman, 205 App. 
Div.) tit OP 99 NS T8665 "Genin v. 
Tompkins, 12 Barb. 265; Cornwall v. 
Haight, 8 Barb. 327 [rev on other 
grounds 21 N. Y. 462]; Talmadge v. 
White, .35, IN. ‘Ys. Super: (228: | erost 
Veneer Seating Co. v. Atlantic Cabi- 
net. Co., 174° NYS 15; Diamond ww. 
Canadian Car, etc., Co., 168 NYS 695; 
Bogert Flour Co. v. Klein, 166 NYS 
766; H. C. Miner Lith. Co. v. Mitten- 
thal Bros. Amusement Co., 119 NYS 
1066; Coonley v. Anderson, 1 Hill 
519; New York Firemen Ins. Co. v. 
De Wolf, 2 Cow. 56. 

Oh.—Coil v. Willis, 18 Oh. St. 28; 
Pullman Palace Car Co. v. Globe Roll- 
ing, Mill Co,, 4 Oh, Cir: (Ct. 73 01,-220hs 
Cir. Dec. 558. 

Or.—Pendleton v. Jeffery, 95 Or. 447, 
ee P 176; Tenny v. Mulvaney, 8 Or. 
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ee Rico.—Tomas Pietri Sons v. 
Vicens Bros., 33 Porto Rico 241. 


S. C.—Mitchell v. Georgia R. ete., 
Cor, 540°S2 CG. EAP is83s. 


Tex.—Continental Bank, etc., Co. v. 
Hartman, (Civ. A.) 129 SW 179; Rule- 
Jayton Cotton Oil Co. v. Vera Gin Co., 
(Civ. A.) 261 SW 157; Howard v. 
Emerson, (Civ. A.) 65 SW 382. 

Vt.—Hambleton v. U. Aja Granite 

©. 090 Vita 295, bt 5: ALL02 NeTurner ave 
Moore, 58 Vt. 455, 3 A 467. But see 
Brandon Mfg. Co. v. Morse, 48 Vt. 322 
(holding that payment was due on 
demand). 

Wash.—Loewi 
480, 1386 P 673. 


Ga en v. Bryant, 26 Wis, 


v. Long, 76 Wash. 


Sask.—Gnaedinger v. Turtleford, 
etc., Assoc., 15 Sask. L. 207, 68 DomLR 
498, [1922] 1 WestWkly 936. 

But see Warren v. Wheeler, 8 Mete. 
(Mass.) 93 (holding where no time for 
payment is expressed, payment is to 
be made on demand). 

[a] Letter of credit for part of 
price.—Where a sales agreement pro- 
vided for payment net cash against 
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not merely within a reasonable time,’® the buyer not 
being allowed any period of time in which to per- 
form,’ and the presumption being that a 
However, such a presump- 
tion is not conclusive*® but is subject to the usages of 
the business*® or the course of dealings between the 
parties;*! although if the buyer is financially em- 
barrassed, the presumption is strengthened.*? 
der such a contract the seller is entitled to demand 
payment immediately on the performance of his obli- 
gation,*® or delivery,** irrespective of the right of 
the buyer to inspect the goods,*® and is not under 
any obligation to part with his property until pay- 
It has been held that where the 
contract to sell stipulates for payment in advanee, 
the obligation is to pay on delivery.*? 
contract stipulates for cash payment, the buyer must 
pay to secure a bill of lading,#® even though a right 
The fact that time 


“cash” sale is intended.?& 


ment is made.*® 


of inspection must come later.*® 


shipping document prior to establish- 
ment of letter of credit for twenty- 
five per cent of the purchase price, but 
was silent as to terms of payment 
after establishment of credit, pay- 
ment was required to be made on de- 
livery, in the absence’ of an agreement 
that the buyer was to have credit. 
Great Western Electro Chemical Co. 
v. Weisenthal, 6 F. (2d) 934. 


36. Burden y. Elling State Bank, 
76 Mont. 24, 245 P 958, 46 ALR 906. 

37. eas v. Thompkins, 12 Barb. 
GN. Y.)°265. 

38. Ala.—Miller Bros. vy. Direct 
Lumber Co., 207 Ala. 338, 92 S 473; 
Veitch v. V. B. Atkins Grocery Co., 
5 Ala. A. 444, 59 S 746. 


Colo.—Messenger v. Woge, 20 Colo. 
A. 275, 78 P 314. 


Ga.—Morris v. Walker Bros. Co., 
29 Ga. A. 476, 116 SE 201; McCall v. 
Hunter, 8 Ga. A. 612, 70 SE 59. 


Mass.—Dixon v. Williamson, 173 
Mass. 50, 52 NE 1067. But see War- 
ren v. Wheeler, 8 Mete. 97 (holding 
that payment must be made on de- 
mand) 


Minn.—Dalrymple v. Randall, etc., 
Co., 144 Minn. 27, 174 NW 520. 


Mo.—Southwestern Freight, etce., 
Express Co. vy. Plant, 45 Mo. 517; Lo- 
key v. Rudy-Patrick Seed Co., (A.) 


285 SW 1028; Ballard v, Bolivar First 
Nat. Bank, (A.).195 SW 559; Fick- 
lin v. Tinder, 161 Mo, A. 283, 148 SW 
853; Whitman Agricultural Assoc, v. 
National R., ete., Assoc., 45 Mo. A. 90. 

Nebr.—Edwards v. Hastings Dis- 
tributing Co., 107 Nebr. 621, 186 NW 
980; Baker v. McDonald, 74 Nebr. 595, 
104 NW 923, 1 LRANS 474. 

N. J.—Brehen y. O’Donnell, 34 N. J. 
L. 408. 

N. Y.—Hall v. Stevens, 116 N. Y. 
201, 22 NE 374, 5 LRA 802. 

Or.—Johnson y. Iankovetz, 
24; 110 P 398, 29 LRANS 709. 
: Tenn.—Neilson, etc., Canning Co. v. 
Lowe, 149 Tenn, 561, 260 SW 142. 

Tex.—Continental Bank, etc., Co. v. 
Hartman, (Civ. A.) 129 SW 179. 

Vt.—Kitson Mach. Co. v. Holden, 
74 Vt. 104, 52 A 271. 

Wis.—Pratt v.°°S.. Freeman, etce., 
Mfg. Co., 115 Wis. 648, 92 NW 368. 

39. Baer v. Mobile Cooperage, etc., 
Conhso) Ala, “4915 49) S92. 

40. Brooks v. Geo. H. Friend Pa- 
per Co., 94 Tenn. 701, 31 SW 160. 

41. Baer v. Mobile Cooperage, ete¢., 
Co., 159 Ala. 491, 49 S 92. 

42. Mihills Mfg. Co. 
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“spot” or 


Un- | time to do so.®? 


ery. 54 
Where the 


Iowa 250. 


43. Hammond Lumber Co. v. Rich- 
ardson Bldg., etc., Co., (Cal. A.) 280 
P 158 [aff 209 Cal. 8b, 285 B) 85145 
Schreivog] v. J. & M. Electric Co., 206 
App. Div. 537, 201 NYS 596. 


44. Conn.—Bridgeport Hardware 
Mfg. Corp. v. Bouniol, 89 Conn. 254, 
93 A 674. 


Ind.—Johnson v. Powell, 9 Ind. 566. 


Iowa.—Davis Sewing Mach, Co. v. 
McGinnis, 45 Iowa 538. 


N. Y.—Bauer v. Blaha, 88 NYS 933. 


S. D.— Lumley v. Miller, 23 S. D. 16, 
119 NW 1014. 


[a] Philippine Code seems to al- 
low a:‘demand for payment at any time 
after delivery, but refuses to con- 
sider the delivery as conditional ex- 
cept in an “over the counter” trans+ 
action, as applied by that court. 
Ocejo v. International Banking Corp., 
30 Philippine 631. 


45. Samuel M. Lawder, etc., Co. v. 
Albert Mackie Grocery Co., 97 Mad. 1, 
54 A 634, 62 LRA 795; Sawyer v. Dean, 
114 N. Y. 469, 21 NE 1012; Delafield 
Vv. De Grauw,) 22 N. Y. Super. lp peupe 
1 Abb. Dec. 500, 38 Keyes 467, 3 
Transer, A. 49]; Whitney Vv. McLean, 
4 App. Div. 449, 38 NYS 793. 


46. See supra § 296. 

Default in payment as excuse for 
nonperformance by seller see supra § 
465. 

47. 
15. 

48. 
ery Showcase Co., 


Estill vy. Jenkins, 4 Dana (Ky.) 


Eason Drug Co. v. Montgom- 
186 Ala. 454, 65 S 


345; Cady v. Turnbull, 74 Ark. 130, 
84 SW 1025; Delafield v. De Grauw, 
1 Abb. Dec. 500, 38 Keyes 467, 


Transcr. A. 49 [aff 22 N. Y. Super. 1]. 


49. Clemens Horst Co. v. Biddell, 
[Odie VAN OS" rev 9d ake S By 
934 (rev ee ak re aa aed Ryan v. 
Ridley, 19 T. L. R. 


60: . Hilly. ae % Ga. A. 669, 70 
SE 34. 
51. Gilfallan v. Gilfallan, 168 Cal. 


23, 141 P 623, AnnCas1915D 784. 


52. Friedman v. Citizens’ Natural 
Gas, etc., Co., 32 Ind. A. 667, 147 NE 
294. 


53. _ Shearman \v. Poe, 
A.) 9 SW (2d) 762. 
this note. 

[a] Provisional credit not a guar- 
anty.—A contract whereby dealers al- 
lowed part credit on a car taken in, 
with a provision for additional credit 
on resale, did not contain a guaranty, 
but merely required good faith. Red- 
mon y. Andrews, 147 Wash. 390, 266 


(Tex. Civ. 
See cases infra 


Part payment. 
cash, or partly in cash and partly in property, the 
payment is to be made on delivery by the seller ;°* 
but a promise to pay partly in cash and the remain- 
der by a time note is not a promise to pay on deliv- 


[§§ 507-508 


is required in which to procure the money for pay- 
ment does not alter the character of a cash sale.°? 
Where delivery is postponed until the doing of some 
act by the seller, the time of payment, if not other- 
wise provided for, is postponed to the same time.°* 
If the contract is for payment as soon as the buyer 
removes the property, he is allowed but a reasonable 


If the payment is to be partly in 


[§ 508] (2) Delivery in Installments. Where de- 
livery is in installments and there is no agreement 
as to the terms of payment, payments are to be con- 
current with delivery,®> particularly where the in- 


P1778. 


[b] Inconsistent provisions.—In a 
contract containing a written: provi- 
sion for part payment on delivery and 
a printed provision for a payment of 
the balance or giving of satisfactory 
security on delivery, the buyer must 
give the sum stated on delivery and 
such security for the balance as the 
seller requires. Backer v. Packer-Mo- 


relli-Barclay Motor Co., (Mont.) 289 
Tea aly 

54 Harlow v. Sass, 38 Mo. 34. 

55. Cal.—Veerkamp vy. MHulburd 


ae: ete., Co., 58 Cal. 229, 41 AmR 


Ill—Metz v. Albrecht, 52 Ill. 491. 


Ind.—Neal v. Shewalter, 5 Ind. A. 
147, 31 NE 848. 


Ky.—Evans vy. Barbourville Brick 
Co., 205 Ky. 561, 266 SW 46. 


Md.—Bollman v. Burt, 61 Md. 415. 


Mass.—Morton y. Clark, 181 Mass. 
134, 68 NE 409. 


N, Y.—Tipton v. Feitner, 20 N. Y. 
423; Richardson Press v. Vandergrift, 
165 ‘App. Div. 180, 150 NYS 238; Tal- 
mage v. White, 35 N. Y. Super. 218; 
pean v. Light, 25 Mise. 732, 55 NYS 


Or.—Tenny v. Mulvaney, 8 Or. 129. 


[a] Daily deliveries and payments, 
—Where an executory contract of sale 
is evidenced by two contemporaneous 
writings, one signed by each of the 
parties, that by the seller declaring 
the “‘terms of sale cash,” and that by 
the purchaser reciting, ‘I shall pay 
bills. daily,’ the two should be con- 
strued together to mean that bills are 
to be presented and payment made 
each day for the goods delivered dur- 
ing that day, the buyer having the 
whole day in which to make payment, 
Anglo-American Provision Co. vy. 
Prentiss, 157 Ill. 506, 42 NE 157 [aff 
57 Ill. A. 507]. 


[b] Delivery as published.—The 
plaintiffs were publishers of engrav- 
ings, and the defendant signed an or- 
der for a set entitled ‘‘The Cries of 
London,” to be sent to him, “as pub- 
lished,” the price of each plate to be 
£10 10s. The plaintiffs delivered the 
first four plates, but the defendant re- 
fused to pay for them until the com- 
plete set was published and delivered, 
and he returned the plates that he had 
received. In an action for the price 
of the four plates, it was held that as 
the contract was an installment con- 
tract and the installments were in- 
tended to be paid for separately the 
plaintiffs were entitled to recover. 
Bae v. Evans, 134 L. T. Rep. N. S. 

70. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
,! 


‘A pe o's ated 
ay 
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stallments differ in character.5® So too, where the 
goods are to be delivered in installments as ordered, 
payment must usually be made for each installment 
ordered and delivered,®* as where the time of pay- 
ment, because of deliveries being in response to the 
buyer’ s eall, would thereby be subject to the will of 
the purchaser. This is on the ground that the 
contract is severable,®°® although entire in the sense 
that each party is ultimately entitled to full perform- 
ance.°° The rule requiring payment on delivery of 
each installment has been held not to apply to a 
contract providing for five separate deliveries each 
week for a year,®! but. has been applied where the 
seller, because of financial inability, would be other- 
wise unable to continue performance,®? or where 
crops are to be delivered as they ripen or are har- 
vested,°* or where magazines were disposed of im- 
mediately by the buyer.°* A delay in payment on 
an installment has been held not to be a material 
breach as it can be compensated for by the payment 
of interest;°® but where goods are manufactured to 
the order of the buyer to be paid for as delivered in 
installments, it is a breach of the whole contract if 
the buyer refuses to accept or pay for the first in- 
stallment.®® The seller is bound to deliver at least 
one complete installment before he can call upon the 
buyer for payment.*? If the seller has an election, 
in a contract calling for several shipments, between 
demanding payment before shipment or upon re- 
ceipt of the bill of lading, an election extends to all 
future shipments.°® When the contract is entire, 


56. Tipton v. Feitner, 20 N. Y. cat 


57. Pineville Lumber Co. 
Thompson, 46 Minn. 502, 49 NW 204: 
ri v. Davis, 53 N. J. L. 144, 20 A 
080. 


58. Helms v. Pacific Mill, etc., Co., 


INST DE OLS 


SALES 


Baker v. Higgins, 
Cinque v. Cassani, 43 
App. Div. 388, 60 NYS 92; 
v. Nelson, 66 Barb. 594; 
Sherman, 48 Barb. 402; 

ing Mills v. The Hopatcong, 
Sup! 7567, (6 .NYS 215; 


1 Transcr. A. 333; 
1 


(eS 0 pais 


the mere fact that for convenience deliveries are 
made in installments does not impose an obligation 
to.pay for each installment, Bee payment is not due 
until the delivery is complete.*® That there is an 
obligation to pay before the completion of delivery 
may be deduced from the conduct of the parties’® 
or negatived by it.71 A rescission of the contract by 
the seller does not impose on the buyer any obliga- 
tion to pay for goods already delivered before the 
time for completing it has expired.’* If, however, 
the buyer is not bound to accept a partial delivery 
and does so, the contract providing for payment on 
delivery, the seller is entitled to immediate payment 
for the portion delivered,** and the buyer cannot 
hold back a portion of the payment due on past in- 
stallments in order to force the seller to continue 
performance.*4 


Under Uniform Sales Act it is held, that payment 
is not required with each delivery made under an 
entire contract, wherein installment delivery is ne- 


cessitated because of the quantity and character of 
the goods.*® 


[§ 509] c. Sales on Credit—(1) In General. 
When property is sold without any expectation of 
immediate payment it is a sale on ecredit.7* The 
length of time for which payment is deferred, 
whether one day or a longer period, is of no conse- 
quence,** neither is it necessary that the amount of 
the eredit be determined.7* Reference may be had 
to custom to determine whether a sale is for credit,*® 
but the express provisions of the contract are not 


damages unless the rest of the ship- 
ment be guaranteed to sell at the 
minimum market price, and where on 
being refused, he charges the amount 
of such damages against the contract 
price of the oil received and retained 
and notifies the seller of such act, this 


Timmons 

Williams v. 
Chester Roll- 
1 Silv. 
Silberman v. 


57 Cal. A. 442, 207 P 708. 

59. Harris Lumber Co, v. Wheel- 
er Lumber Co., 88 Ark. 491,115 SW 
168; Equitable Trading Co. v. Stone- 
man, 131 App. Div. 376, 116 NYS 285. 
See supra § 204. 

As to severable contracts see Con- 
tracts §§ 525-530. 

60. Harris Lumber Co. v. Wheeler 
Lumber Co., 88 Ark. 491, 115 SW 168. 

61. Corey v. Atlas Coal, ete., Co., 
277 Fed. 138. 

62. Helms v. Pacific Mill, etc., 
57 Cal. A. 442, 207 P 708. 

63. Romer v. Wehner, 61 Cal. A. 
411, 214 P 993. 

64. Dancey-Davis Press v. Amer- 
ican Fashion Co., 120 Misc. 157, 197 
NYS 844... 

65. Vulcan Trading Corp. v. Koko- 
mo Steel, etc., Co., 268 Fed. 913. 

On determination of materiality of 
breach under Uniform Sales Act see 
infra § 530 note 33. 

As to waiver of stipulations see su- 
pra § he 

66. v. San Joaquin Cigar 
Co., 10 aL ae 325, 101 P-929. 


Co, 


67. Nightingale v. Eiseman, 121 N. 
Y. 288, 24 NE 475. 
68. Blenner vy. Vim Motor Truck 


Co., 186 Va. 189, 117 SE 834. 


69. Ala.—McGeehee vy. Hill, 1 Ala. 
140. 

Ga.—Georgia Creosoting Co. v. Mc- 
Intosh Land, etc., Co., 28 Ga. A. 561, 
99 SE 166. 

Jowa.—McGraw Co. v.. Zonta Tire, 
etc., Co., 194 Iowa 685, 190 NW 129. 


N. Y.—Kelso v. Ellis, 224 N. Y. 528, 
121 NE 364; Mount v. "Lyon, 49 N. Y. 
552; Husted v. Craig, 86 N. Y. 221, 


Fretz, 16 Misc, 449, 38 NYS 152; Blei- 
stein v. Studer, 3 NYS Lie Munsey Vv. 
Tadella Pen Co., 38 NYS 159. 


Pa.—Shinn vy. Bodine, 60 Pa. 182, 
100 AmD 560. 


Ont.—Boyd yv. Sullivan, 15 Ont. 492. 


[a] Series of notes.—A contract of 
sale, providing for the giving of notes 
for the purchase money one of them 
to become due each month thereafter, 
and providing that the chattel mort- 
gage to be given as security shall 
provide that on default in payment of 
one of the notes all the others shall 
immediately become due and payable, 
and the notes and mortgages given 
pursuant thereto, consiitute but one 
contract for payment of money. Ban- 
Cel v. Richter, 68 Misc. 192, 123 NYS 


{b] Effect of credit.—Where in- 
stallment deliveries were to be com- 
pleted within one and_ one-half 
months, and terms of payment were 
“on a basis of 6 months,’’ payment 


was not due until after all install- 
ments were delivered. Guaranty 
Trust Co. v. Gerseta Corp., 212 App. 


Div. 76, 208 NYS 270. 


As to what is entire contract see 
cross references supra note 59. 


70. King v. Reedman, 49 L. T. Rep. 
N. S. 473. 
Yale Godfrey, 1 Colo. A. 


Miller v. 
Lge ee LO Gs 


72. Anglo-American Provision Co. 
v. Prentiss, 157 Ill. 506, 42 NE 157. 


73. Matthews v. Hobby, 48 Barb. 


(N. Y.) 167; Lawrence v. Davey, 28 
Vt. 264. 
[a] Acceptance of part.— Where a 


buyer, on receiving but part of a ship- 
ment of oil under a contract, when he 
is entitled to the whole, demands 


constitutes a distinct offer to pay 
for the part received and retained. 
Southern Redistilling, etc., Co. v. 
Thurston, 172 Ill. A. 55. 


74. Harris Lumber Co. v. Wheeler 
Lumber Co., 88 Ark. 491, 115 SW 168: 


Materiality of breach by retaining 
part of payment, under Uniform Sales 
Act see infra § 530 note 33. 


75. Kelly Constr. Co. v. Hacken- 
sack Brick Co., 91 N. J. L. 585, 1038 A 
417, 2 ALB 685. 

76. Anstedt v. Sutter, 30 Ill. 164; 
Hall v. Richardson, 16 Md. 396, 77 
AmD 303; Independent Silo Co. v. 
Hess, 28 On CLWA! 40. See Hill v. But- 
ler, 8 Ga. A. 669, 70 SE 34 (holding 
that if there were no understanding 
as to the terms of sale, the transac- 
tion is one on credit, although only a 
brief time was to elapse between de- 
livery and payment). 


77. Anstedt v. Sutter, 30 Ill. 164; 
Hall v. Richardson, 16 Md. 396, 77 
AmD 303. 


78.'. Dery *v.. Blatey 239) N.- Ys 203; 
146 NE 204. 


79. In re Independent Coal Corp., 
18 F. (2d) 1 [certiorari den 274 U. S. 
750 mem, 47 SCt 764 mem, 71 L., ed. 
1331 mem]; Pray v. Trower Lumber 
Co., 101 Gal: A’ 482; 281 P 1036. 

[a] “Usual terms” (1) signifies 
credit if such is the usage of the 
business. Pray v. Trower Lumber 
Co., 101 Cal. A. 482, 281 P1036. (2) 
Such words refer to the condition as 
to payment. Stockbridge Hl. Co. v. 
Booth, 165 Mich. 212, 130 NW 619. 


[b] “Cash less 144% ten days” 
means that payment within ten days 
is to be treated as cash. Hazel Hill 
Canning Co: v. Roberts Bros., 129 Md. 
306, 99 A 424, 


516 [55 O.J.] 


overborne by custom.’® Filing of a financial state- 
ment or doing acts customary to the establishment 
of credit shows that credit is intended.*t Where the 
invoice sent to the purchasers expressly agrees to 
give time for the payment of the goods shipped, and 
the purchasers take possession and do not, pay, it 1s 
presumed that possession was taken on the terms con- 
tained in the invoice.82 When one article is pur- 
chased on credit, and another is ordered with it, the 
latter is on credit also.’ 


Provision for cash discount. That a sale is for a 
fixed amount less a discount for cash does not import 
a sale on credit.®4 


Giving of checks, drafts, or notes. The transac- 
tion is not changed from one for cash to one for ered- 
it by the seller’s acceptance of a check®® or draft;*® 
but by accepting the notes of a buyer, the seller ex- 
tends the time of payment for the goods for which 
they are given.87 

The giving of security by the buyer may be a 
condition precedent to the giving of credit according 
to the terms of the contract,’® and payment is due 
at once in the event of a failure to give the securi- 


[c] Time allowed for cash pay- 89. Messenger 
ment.—Where it was a custom of] A. 275, 78 P 314. 
trade to deliver goods sold for cash 90. 
to be paid for on delivery, and call 91 


for a check in two or three days, such 
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Jond v. Sobin, 162 NYS 865. 
Bates-Street Shirt Co. v. Place, 
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ty.8® A seller waives the right to insist on proper 
security for unpaid balance when he accepts part of 
the security tendered and cannot terminate the cred- 
ths 20 

Waiver of right to credit. The buyer’s right to 
agreed credit is not waived by the acceptance of 
other goods in lieu of rejected goods.*? 


[§ 510] (2) Time for Payment or Term of Credit 
—(a) In General. Where a sale is on credit, there 
is no obligation to pay until the term of credit has 
expired,®? and hence no need to be willing to pay on 
delivery.°? Where no term is specified, payment is 
to be within a reasonable time,®* by which is meant 
such promptitude as the situation of the parties and 
the circumstances of the case allow,®® but not in- 
dulgence in unnecessary delay.°® The term of credit 
may be definitely fixed by the contract,®” as by ac- 
quiescence of the buyer in a statement by the sell- 
er,°® or by an express election by the buyer between 
different terms offered which is binding upon him.°®® 
As soon as the term has expired the obligation be- 
comes absolute,! time being ordinarily of the essence 


20 Colo.{ months’ credit. Helps v. Winterbot- 
tom, 2 B. & Ad. 431, 22 ECL 184, 109 


Reprint 12038. 


98. Gourd v. Healy, 206 N. Y. 423, 
OO INGE L099: 


delay was not a credit, but simply an 
extension of time for the performance 
of the conditions. Fleeman v. Mc- 
Kean, 25 Barb. (N. Y.) 474. 

80. Lauder, ete. Co. v. Albert 
Mackie Grocery Co., 97 Md. 1, 54 A 
634, 62 LRA 795. 


81. Corey v. Atlas Coal Co., 277 
Fed. 138. 

82. Gnaedinger v. Turtleford, etc., 
Assoc, 15 Sask. l. 207,63" DomLR 


498, [1922] 1 WestWkly 936. 


83. James Smith Woolen Mach. 
Co. v. Holden, 73 Vt. 396, 51 A 2, 

84. Samuel M. Lawder, etc., Co. v. 
Albert Mackie Grocery Co., 97 Md. 1, 
54 A 634, 62 LRA 795; Crooks v. 
Moore, 3N, Y.. Super. 2973) Moss v. 


Katz, 69 Tex. 411, 6 SW 764. 


85. Bass v. Green, 201 Ala. 515, 
78 S 869; Dosbaugh Nat. Bank v. 
Jelf, 86 Kan, 41, 119 P 538. 


86. McCall v. Hunter, 8 Ga. A. 612, 
70 SE 59. 
87. Loeb v. Keyes, 156 N. Y. 529, 


51 NE 285. 


88. Pasha v. Bohart, 45 Mont, 76, 
122 P 284, AnnCas19138C 1250. 


{a] MTllustration.—Under an agree- 
ment to sell property on credit pro- 
vided a bankable note is given as sure- 
ty, the note must be bankable or the 
sale is for cash only. Pasha v. Bo- 
hart, 45 Mont. 76, 122 P 284, AnnCas 
7913C 1250. 


[b] Rule in England seems to be 
that if the giving of credit is not made 
conditional on the giving of security, 
the failure to give security does not 
withdraw the credit. Hoskins v. 
Duperoy, 9 Hast 498, 103 Reprint 663, 
6 Hsp. 55, 170 Reprint 829; Mussen 
v. Price, 4 Hast 147, 102 Reprint 786; 
Rabe ve Otto, 69 Eo TMRep. N.S. 5625 
Anderson vy. Carlisle Horse Clothing 
Co, 2! Ly Ty Reps Nas. 760.) See Rugg 
VeRVVICTC lOm@ nn. NEU Sen adel is yOu 
471, 143 Reprint 1211 (where the fail- 
ure to give security was held to elim- 
inate the credit); Nickson v. Jepson, 
2 Stark. 227, 3 ECL 388, 171 Reprint 
629 (holding a condition as to an ex- 
tension of credit must be complied 
with). 


76 N. H. 448, 84 A 47. 


92. Ginz v. Axelrod, 235 Mass. 143, 
126 NE 359; Perego v. Purdy, 1 Hilt. 
(N. Y.) 269; Ferguson v. Carrington, 


9 BA& C59, 17 HCL 36, L097 Reprint 
2ded) Cree Pee Sony V4 MOL OG wii 
Reprint 500; Paul v. Dod, 2 C. B. 800, 
52 ECL 800, 135 Reprint 800; Strutt 
Ve. smith, 1 ©. IM. Re, 31125) 149) Re= 
print 1099; Broomfield v. Smith, 1 M. 
& W. 542, 150 Reprint 550. 


93. Webster v. Goolsby, 130 Ark. 
141, 197 SW 286; W. N. Clark Co. v. 
Banner Packing Co., 12 Oh. A. 87. 


94. Ark.—Greek-American Produce 
Co. v. Pappas, 9 Ala, A. 311, 63'S 799. 


Colo.—Tuttle v. Welty, 46 Colo. 25, 
102 P 1069. 


Mich.—Martin v. De Young, 
Mich. 112, 205 NW 142. 


N. Y.—Cowles v. Cole, 137 Misc. 491, 
244 NYS 4. 


Pa.—Atlantic Refining Co. v. Fish- 
er, 43 Pa. Super. 439; Harrison v. At- 
lee, 38 Pa. Super. 241. 


Tex.—Lange v. Jones, (Civ. A.) 261 
SW 3878. 

95. Cincinnati R. Supply Co. v. 
Hartlieb, 214 Fed. 177, 130 CCA 525; 
Frech v. Lewis, 218 Pa. 141, 67 A 45, 
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120 AmSR 864, 11 LRANS 948, 11 
AnnCas 545. 
96. Cincinnati R. Supply Co, -v. 


Hartlieb, 214 Fed. 177, 130 CCA 525; 
Mrech wv. dewis, 20/8 “Pal w41), 67 A 
45, 120 AmSR 864, 11 LRANS 948, 11 
AnnCas 545. 

97. Hardy v. Cheney, 42 Vt. 417. 

[a] Tllustrations.—(1) An agree- 
ment between A and B to cultivate 
multicaulus trees in partnership, A 
to furnish B with six hundred roots, 
at two dollars and fifty cents each, 
and B to pay A for one half of the 
same at that rate as soon as he could 
obtain funds by using all due dili- 
gence, and, if not paid within one 
month, with interest from date, was a 
sale at a credit of one month, which 
was not conditioned ori the power of 
raising money. Moran v. Green, 21 
N. J... 562. (2) A sale atsix months’ 
credit, payment to be then made by 
a bill at two or three months, at the 
purchaser’s option, is in effect a nine 


99. Godfrey vy. Anderson, 12° Tex: 
Civ. A. 64, 38 SW 997. 


[a] Illustration.—In an action for 
the price of goods sold where it ap- 
peared that plaintiff wrote defendant 
that his terms were “30 days, net, 
from date of Shipment, or a cash dis- 
count of 5 per cent., if paid within 
10 days from date of shipment,’ and 
defendant replied, ‘Will accept the 
cash price of 5 per cent. off,’ and 
plaintiff acknowledged receipt of Such 
reply, defendant did not have the op- 
tion to pay in thirty days from date of 
Shipment, but payment became due 
ten days from the date of shipment. 
Godfrey v. Anderson, 12 Tex. Ciy. A. 
64, 33 SW 997. 

[b] Modification by buyer.—Plain- 
tiff contracted to sell goods as might 
be required by defendant during a 
specified period, payment to be made 
the twentieth of the month for the 
goods Shipped the preceding month. 
After the expiration of the contract 
plaintiff agreed to sell a_ specified 
quantity of similar goods to be de- 
livered at intervals and paid for on 
receipt of invoice and bill of lading. 
Subsequently defendant ordered addi- 
tional goods. Plaintiff replied that 
he would enter the order for the ad- 
ditional goods, “terms same as pres- 
ent order,’ and sent a memorandum 
providing for cash payment on re- 
ceipt of each invoice. Defendant mod- 
ified the memorandum by adding 
“same as last,’ which was accepted 
by plaintiff. It was held, that the 
words “same as last’? referred to the 
second agreement, and not to the first, 
especially in view of the fact that the 


parties so interpreted the words. 
Licking Rolling Mill Co. v. Synder, 
89 SW 249, 28 KyL 357. 

[ce] Election.—Upon a _ sale of 


goods at six or nine months’ credit, 
the purchaser, by not paying at the 
end of six months, makes his election 
to take credit for the nine months, 
and there is no debt till they are ex- 
pired. Price v. Nixon, 5 Taunt. 338, 
1 ECL 179, 128 Reprint 720. 


1. Seltenreich v. Hiemenz, 46 N. 
Y. 677; Stroock Plush Co: v. Talcott, 
150 App. Div. 343, 134 NYS) 10525 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the contract,? although not expressly so stated,® 
and although cireumstances may alter this rule.4 
Where the determination of the credit. to be extended 
is made by a third party over whom the seller has 
no control, it is final, regardless of the motive. 


{§ 511] (b) Indefinite or Uncertain Term. The 
term may be uncertain® as when payment is not to 
be made until returns from a sale of the goods can 
be received’ or where payment is to be made as sales 
are made,® or out of earning’s,® or when the buyer 
has begun to harvest a portion of a crop,!® but in 
such ease it is understood that the event will happen 
at some time,'! and payment must be made although 
the event has become impossible,'? as where payment 
is to be made on measurement and the goods are 
destroyed before being measured.t? It is usually 


held that such provisions do not prolong the term of 


credit indefinitely but only for a reasonable time,1* 
or until a date fixed as a limit,!® although if the event 
is to be not later than a certain date it is held that 
the term of credit then ends.1® Likewise, where pay- 
. ment is to be from the proceeds of a sale of other 
property, payment is due regardless of that sale, 
within a reasonable time.17 Similarly, if property 
is taken as part payment by the sellér on condition 
that unless he ean sell it before a certain time pay- 
ment is to be in cash, such payment becomes due a 
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reasonable time after failure of the seller to sell.1* 


It’seems well settled that, where one enters into an 
agreement for the purchase of property, and payment 
therefor is to be made out of the net proceeds of 
the operation of the property or of the products 
thereof, payment becomes due immediately upon a 
sale of the properties,!® or the placing of them out 
of one’s power to produce any net proceeds;?° but 
this principle may be inapplicable because of other 
provisions of the contract,?+ as where the buyer is 
to transfer to a corporation and pay out of his re- _ 
turns as stockholder.?? 


“Proceeds.” Although the word “proceeds” is not 
always synonymous with net profits, but signifies” 
money or other thing of value received from the sale 
of property,?® the income received from a mortgage 
may sometimes be considered proceeds,”* yet not al- 
ways.?® 

Subsequent fixing of time. Where the buyer later 
makes the time for payment certain within a rea- 
sonable time, he is bound, although originally pay- 
ment was not due until the goods were used.?°® 


[§ 512] (c) Termination or Modification of Term. 
Even without express provision the seller may dis- 
continue credit under a contract upon the insolvency 
of the buyer,” since it is said that in a contract for 
credit the seller waives his len on the implied con- 


French Wax Figure Co. v. Jupp Bax- 
ter Co:> 21 Oh. Cir, Cty 764,12 2On-Cir. 
Dec. 16;> Brooke v. White, 1 B..& PR: 
N. R. 330, 127 Reprint 491; Miller v. 
Shawe [cit Mussen y. Price, 4 East 
147, 149, 102 Reprint 786]; De Sy- 
mons v. Minchwich, 1 Esp. 430, 170 
Reprint 409. 


[a] Down payment and install- 
ments.—A contract of sale, commenc- 
ing with a recital of an allowance 
to D of three hundred dollars on ac- 
count of other matters, and then re- 
citing delivery of a piano by S to D 
on the following terms: D agrees to 
pay thirty dollars at the time of sign- 
ing this contract, and thirty dollars 
on the fifteenth day of each succes- 
sive month till the sum of one thou- 
sand two hundred dollars shall have 
been paid—contemplates that the 
thirty dollars per month payments 
shall commence at once, and not that 
the allowance of three hundred dol- 
lars shall take the place of the first 
ten payments. M. Sonnenberg Piano 
Co. v. Daley, 86 Conn. 1, 84 A 93. 


2. S. H. Benjamin Fuel, etc., Co. 
v. Bell Union Coal, etc., Co., 284 Fed. 
227 [certiorari den 260 U. S. 751, 43 
SCt 251,-67 Li ed. 495]; Condley’v. 
Consolidated Lumber Co., 53 Cal. A. 
8, 200 P 69;. Jensen v. Goss, 39 Cal. 
A. 427, 179 P 225; Contractors’, etc., 
Supply Co. v. Alta Portland Cement 
Go. 26 Oh. Cir, Ct. 49; Hayden: v. 
Rudd, 17 Alta. L. 452, 66 DomLR 618, 
[1922] 1 WestWkly 884. 


3. Condley v. Consolidated Lum- 
ber Co., 53 Cal. A. 8, 200 P 69. 


4. See case infra this note. 


[a] Sale of stallion in partnership. 
—Time was not of the essence of a 
contract to sell a one-half interest in 
a horse at a stated date; and, if the 
buyer within a reasonable time after 
the specified date offered the sum 
due, it would be a sufficient compli- 
ance as to time. Strother v. Miller, 
(Ky.) 124 SW 358. 


5. Siegel v. Huebshman, 187 App. 
Div. 648, 176° NYS’ 71 [aff 280) N° Y- 
571, 130 NE 897]. 

6. See cases infra this note and 
notes 7-22. 

[a] Particular contract construed. 


—A provision for payment ‘fas soon 
as he [buyer] got his money” means 
payment “immediately upon getting 
the money,” that is, “as soon as he 
got money,” “the money,” or “suffi- 
cient money,” and not “fas soon as he 
obtained all his money.’’ Columbia 
Digger Co. v. Rector, 215 Fed. 618. 


7% Bradford v. Marbury, 12 Ala. 
520, 46 AmD 264. 


[a] Payment on sale of apartment. 
—A contract selling furnishings of a 
lessee to an apartment owner, to be 
paid for when the owner sold the 
apartment, required payment when 
the furnishings and lease were sold, 
not when the realty was sold, as oth- 
erwise payment might never be due. 
Aries v. Squires, 105 Cal. A. 414, 287 
Je) ni kisys 


[b] . Sale by buyer on credit.— 
Where the seller agrees with the buy- 
er that he will wait for his pay un- 
til the buyer collects from his cus- 
tomers, and that the buyer might sell 
upon a reasonable term of credit, up- 
on expiration of such a term the sell- 
er may collect'from the buyer, al- 
though the buyer has not collected 
from his customers. Seltenreich v. 
Hiemenz, 46 N. Y. 677. 

8. Campbell v. Heney, 128 Cal. 109, 
60 P 532; Goodale v. Hoy, 56 Iowa 
242, 9 NW 130; Toombs v. Stockwell, 
131 Mich. 633, 92 NW 288. 

9. Fuller v. Pryor, 57 Tex. Civ. A. 
425, 122 SW 418. 

10. Puppo v. Larosa, 194 Cal. 717, 
230 P 439. 

i wdionesave Kent. S0 NaaasoSonns 
AbbNCas 300 [rev 45 N. Y. Super. 
66]. 

12. Fee v. Emporium Lumber Co., 
50 Pa. Super. 557. 


\ 


13. Fee v. Emporium Lumber Co., 
supra. 
14, Cal.—Campbell v. Heney, 128 


Cal. 109, 60 P 532. 


Mo.—Drake Hardware Co. v. Wall, 
222 Mo. A. 888, 5 SW (2d) 1109. 


N. Y.—Johnson y. Plowman, 49 
Barb. 472. 

Pa.—Kohn vy. Raflo, 19 Pa. Dist. 
288, 


Wyo.—Fisher v. Hopkins, 4 Wyo. 
379, 34 P 899, 62 AmSR 388. 

Sask.—Winterburn v. Boon, 6 Sask. 
L. 177, 10 DomLR 621, 23 WestLR 
556, 3 WestWkly 1068. 


ta] Custom.—A sale of a_ horse, 
with the understanding that the pur- 
chaser should pay for it when he 
should receive certain wages, which 
by custom of the country would be 
due at the next Christmas, and that 
he could not pay for it until he re- 
ceived his wages, was a sale on credit 
until the next Christmas, and not un- 
til the receipt of the wages. Webber 
v. Pankey, 23 Ark. 205. 


[b] Six years.—In the absence of 
very special circumstances, keeping 
the goods for six years is not selling 
Within a reasonable time. \‘Winter- 
burn v. Boon, 6 Sask. L. 177, 10 Dom 
es 23 WestLR 556, 3 WestWkly 


15. Fuller v. Pryor, 57 Tex. Civ. 
A. 425, 122 SW 418. 


16. Puppo v. Larosa, 194 Cal. 717, 
230 P 439. 


ee Winterburn v. Boon, 6 Sask. L. 
Cl. 

18. Thornburg v. Lawrence, 73 
Ind. A. 692, 123 NE 430. 


19. Batcher v. Hoeppner,: 65 Cal. 
EOS Oy ed Se wibiie 


20. Batcher v. Hoeppner, supra. 
21. Batcher v. Hoeppner, supra. 
22. Batcher v. Hoeppner, supra. 
23. Morrison v. Palmer, 226 Mass. 


383, 115 NE 419. 


24. Morrison v. Palmer, supra. 

25. Morrison v. Palmer, supra. 

26. Atlantic Refining Co. v. Fish- 
er, 43 Pa. Super. 439. 


27. Florence Min. Co. v. Brown, 
124 U. S. 385, 8 SCt 531, 31 L. ed. 424; 
Muehlstein v. Hickman, 26 F. (2d) 
40; Crummey v. Raudenbush, 55 
Minn. 426, 56 NW 1113; Lincoln v. 
Chas. Alshuler Mfg. Co., 142 Wis. 475, 
125 NW 908, 28 LRANS 780; Pratt 
v. S. Fresman, ete., Mfg. Co., 115 Wis. 
648, 92 NW 368. 

[a] Rule applied.—‘If a person 
contracts to sell and deliver property 
to another on credit, not retaining 


018 [55.C.J.] 
dition that the buyer will keep his credit good.?§ 
Even when the term of credit is fixed, it is not un- 
usual for the contract to provide that the insolvency 
of the buyer or his discontinuance in business shall 
terminate the credit,?® since the term is but. a quali- 
fied one,®° regardless of the extension of credit to 
the buyer by others,?+ and credit may be withdrawn 
for adequate cause,*? although a refusal to extend 
credit must be based upon a real lack of satisfactory 
responsibility?* and because of this only,** in good 
faith,?®> and not through the arbitrary action or 
caprice of the seller;*® but the seller cannot demand 
a bond of the buyer by virtue of this provision.?7 
Under such a provision the acquiescence of the buyer 
in a demand by the seller for payment before de- 
livery precluded the buyer from asserting that the 
credit limitation extends only to the amount and 
not to time;®® however, the power of the seller to 
limit credit, where there are other express provisions 
for credit, has been held to extend to the amount and 
not to the period.*® Such provision in no way affects 
the obligation of the buyer to accept and pay for 
the goods.*® On the basis of a provision allowing 
revision of terms by the seller, the revision is held 
to extend only to the terms of payment after de- 
livery and not in advance.*? On the other hand, it 
has been held, under provisions for certain terms 
of credit and also for the application of such terms 
being subject to the approval of the seller’s credit 
department, that when once accepted the seller can- 
not withdraw credit on later deliveries.*? Where 
the sale is on credit, the seller cannot demand im- 
any lien thereon, specifically, to se- 
cure the purchase money, the pre- 38. 
sumption is that he acts upon the 
belief that the latter is solvent, and 
on condition that he will so remain. 39. 
If there is a breach in that regard 
before control of the property pass- 40. 
es to the buyer, the seller may with- 
draw from the contract the element 
of credit and insist that it shall stand | 704. 
only as an agreement to sell for cash 41. 


upon delivery of the property, and 
that the contract as so modified shall 


(2a) 40; 
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Co., 289 Fed. 686. 


Wilton Mfg. Co. v. Berger, 196 
App. Div. 121, 187 NYS 487. 

Raw Silk Trading Co. v. Katz, 51. 
201 App. Div. 713, 194 NYS 688. 


Muehlstein v. Hickman, 26 F. 
Midland Linseed Products 
Co. v. Charles R. Sargent Co., 281 Fed. 


Fulton Bag, 


[§§ 512-514 


mediate payment merely because the buyer is in de- 
fault on another contract.** 


[§ 513] (d)° Computation of Time. The term of 
credit for goods sold for subsequent delivery does 
not begin to run until the delivery of the goods,** or 
from the time of tender by the seller if the buyer re- 
fuses.4° In “f. 0. b.’ shipments the term of credit 
has been held to begin at the place of shipment f. o. 
b. at such place.t® If there are several deliveries 
under an entire contract, not for any specific articles, 
but of goods of a kind, quality, and amount specified 


- the term runs from the date of last delivery.47 If 


the contract is divisible, the term of credit for any 
particular article runs from the delivery of that 
article and not from the time the last article is de- 
livered.*8 The buyer has the whole of the last day 
of the term in which to make payment.*® 


[§ 514] 2. Tender. A tender is not necessary in 
any event until the obligation to pay arises under 
the contract.°° <A tender is not sufficient unless it 
is made at the proper time®? or within a reasonable 
time where the time is not specified.5? Time may 
not be of the essence in certain cases.°? 


Place. Tender should be made at the proper 
place,°* yet an offer of the buyer to go with the seller 
to a bank and pay is held a good tender.*® 


Amount. Tender must be of thé proper amount,®*® 
although the seller makes an overcharge.°®? 


Medium. Tender should be in a proper medium of 


50. Jenkins v. 
63:7; 1140 A SiG: 

Obligation to pay see supra § 501. 
Minear v. Phelps, 112 Mich. 84, 
70 NW 422; Isaiou Trading Corp. v. 
Standard Rice Co., 208 App. Div. 20, 


202 NYS 849; Crangle v. Clift, 4 New- 
foundl. 322. 


52. Ryan v. Perks, 199 App. Div. 
112, 192 NYS. 557. od 2 


See case infra this note. 


Spedden, 136 Md. 


ete., Mills v. 


be executed; and upon the buyer’s 
neglect or refusal to perform, the 
seller may have a choice of several 
remedies for the wrong.” Pratt v. 
S. Freeman, ete., Mfg. Co., 115 Wis. 
648, 654, 92 NW 368. 

28. Crummey v. Raudenbush, 55 
Minn. 426, 56 NW 1113. 


29. Warren v. Cash, 143 Ala. 158, 
89 S 124; Lindsey v. Flebbe, 5 Colo. 
A. 218, 38 P 397. 

30. Lyonette Silks, Inc. v. K. Wil- 
bur Dolson Co., 187 App. Div. 4738, 175 
NYS 789 [app dism 228 N. Y. 613 
mem, 127 NE 916 mem]. 

81. Success Waist Co. v. Wigwam 
Co., 196 App. Div. 518, 188 NYS 21; 
Lyonette Silks, Inc. v. K. Wilbur Dol- 
son Co., 187 App. Div. 4738, 175 NYS 
789 [app dism 228 N. Y. 613 mem, 
127 NE 916 mem]. 

32. Gillman v. Dunmore Worsted 
Co., 1838 NYS 47. 

33. Corn Products Refining Co. v. 
/ Fasola, 94 N. J. L. 181, 109 A 505. 

As to burden of proof see infra § 
527. 

34. Corn Products Refining Co. v. 
Fasola, 94 N. J. L. 181, 109 A 505. 


35. Fidelity Fuel Co. v. Martin 
Howe Coal Co., 15 F. (2d) 470. 

36. Fidelity Fuel Co. v. Martin 
Howe Coal Co., supra. 

37. Everett v. Emmons Coal Min. 


Se sod 196 App. Div. 701, 188 NYS 53. 


42. McLain-Hadden-Simpers Co. v. 
Trent Rubber Co., 275 Fed. 831. 


43. Lings v. Okeh Hosiery Mills, 
291 Fed. 573. 


44. Grabfelder v. Vosburgh, 90 
App. Div. 307, 85 NYS 633; Cambria 
Car, etec., Co. v. Royal Quemahoning 
Coal Co., 5 Pa. Dist. & Co. 254; Roy 
Vid: & Dr A, “Marquail Com Ltd’, =42 
N. B. 255. 


[a] In computing time of credit 
on mercantile contract, the day on 
which the contract was made is to 
be excluded. Webb v. Fairmaner, 3 
M. & W. 4738, 150 Reprint 1281. 


45. Wilton Mfg. Co. v. Berger, 196 
App. Div. 121, 187 NYS 487. 


46. Ackerman y. Santa Rosa-Val- 


lejo Tanning Co., 
CCA 409. 


47. Langford v. Mackay, 12 Ill. A. 
22ios 


48. Peo. v. Grant, 138 Mich. 60, 100 
NW 1006; Marrone v. Engel, 171 NYS 
47; J. K. Armsby Co. v. Grays Har- 
bor Commercial Co., 62 Or. 178, 123 
IDE BPs 


49. Smiley v. Barker, 83 Fed. 684, 
28 CCA 9; Smith v. Walton, 10 Del. 
141; Anglo-American Provision Co. 
v. Prentiss, 157 Ill. 506, 42 NE 157 
[aff 57 Ill. A. 507]; Sturz v. Fisher, 
38 App. Div. 457, 56 NYS 479. 


257 Fed. 369, 168 


[a] Sale between neighbors.— 
Time was not of the essence of a con- 
tract of sale between neighboring 
farmers of a lot of cows to be deliv- 
ered the next day, so as to require 
tender of price on that day, there be- 
ing nothing to indicate that the sell- 
er would have suffered any loss, in- 
jury, or inconvenience by a day’s de- 
lay, or that the cows had depreciat- 
ed in value. Farris v. Ferguson, 146 
Tenn. 498, 242 SW 8738, 23 ALR 624. 


54 Minear v. Phelps, 112 Mich. 
84, 70 NW 422; Aiken v. Davis, 45 
Barb. (N. Y.) 44. 


55. James Higgins Co. v. Torvick, 
55 ‘Or. 274,:106 P 22. 


56.. Isaiou Trading Corp. v. Stand- 
ard Rice Co., 208 App. Div. 20, 202 
NYS 849; Bass v. White, 7 Lans. (N. 
24a) dor Wea 


[a] Unfair measurement.— Where, 
on the sale of personal property, the 
amount to be paid is to be determin- 
ed by measurement of the property, 
a measurement which was grossly 
unfair as the result of fraud or mis- 
take is not binding, and a _ tender 
based thereon does not entitle the 
purchaser to possession, Baker v. 
McDonald, 74 Nebr. 595, 104 NW 923, 
1 LRANS 474. 


57. Bridgeport Hardware Mfg. 
Corp. v. Bouniol, 89 Conn. 254, 93 A 
674. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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payment.°& <A tender of a check is not sufficient,°® 
although it be certified,®® but the objections to such 
a tender may be waived,®! as where a check for the 
proper amount is accepted by the seller without ob- 
jection,®? or where the objection is to the amount of 
a check and not to its form, if it is really sufficient ;°° 
but it is well settled that the tender of a check in 
payment of money is of no effect in eases where ob- 
jection is made to such medium,®* especially at a 
time when bankers are not honoring checks.®> Un- 
der an agreement to accept notes in payment, a ten- 
der of worthless notes is insufficient.*® 


Excuses. Certain acts of the seller may excuse the 
buyer from making a tender,®’ as, for example, ex- 
cessive demands by the seller.®® 


Waiver. <A tender is waived where the seller in 
any way obstructs or prevents it,°® as where the 
seller avoids meeting the buyer until after the banks 
close for the day.7° Where the buyer asks for the 
goods and state¥ that he is ready to pay, but the 
seller replies that he has not yet the goods, there is 
evidence of a waiver of strict tender.71 


_ Keeping tender good. Under general rules’? it 
is not necessary to bring the money into court unless 


58. See cases infra this section; 


and §§ 515-520. Bristol v. Mente, 79 76. 
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Whittlesey v. Delaney, 73 N. Y. 571. 
Le Compte v. Jones, 
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the tender must be kept good.”* 


[§ 515] 3. Mode and Sufficiency of Payment’*— 
a. In General. What may constitute payment de- 
pends on the terms of the contract,*® although it may 
be made in any manner agreed on by the parties,‘® 
or, in any manner which is accepted as such by the 
creditor.*7 Payment, unless otherwise agreed, must 
be in legal tender.*8 If payment is to be made in a 
foreign country or in a certain kind of money it is 
governed by rules of general application.’® 


Services or property. By agreement, payment may 
be made in labor®® or property,*! but it must be made 
in the mode specified.*? If the buyer fails to tender 
the property at the proper time, an obligation to pay 
in money arises;** and as the right to pay in prop- 
erty is a privilege to be exercised by the buyer,** 
if no time is specified, the goods should be tendered 
within a reasonable time or the obligation to pay in 
money will arise.*® Since agreements to pay in spe- 
cific articles are presumed to be made in favor of the 
debtor, he may, in all cases, pay the amount of the 
debt in money, in lieu of the articles, which, by the 
terms of the contract, the creditor: had agreed to 


receive.°® The property must be such as stipulat- 
take) stock: (ine either \ithes Galor sb: 
136 °Ok1. | roads,” this did not necessarily mean 


App. Div. 67, 80 NYS 52 [aff 178 N. 
_Y. 599, 70 NE 1096] (holding that a 
tender by a purchaser of goods of the 
larger portion of the price in gold or 
legal tender notes and the balance in 
United States or national banknotes 
was good where no objection was 
made). 


59. Bass v. White, 7 Lans. (N. Y.) 
a Aiken v. Davis, 45 Barb. (N. Y.) 

60. Aiken v. Davis, supra. 

61. See cases infra notes 62, 63. 

62. Johnson-Locke Mercantile Co. 


v. Howard, 6 Cal. Unrep. Cas. 748, 65 
P9583. 


63. Wexelman v. Dale, 10 Sask. L. 
289. 
64. Servel v. Jamieson, 255 Fed. 


892, 167 CCA 212. 


65. Thompson vy. Seek, 84 Kan. 674, 
115-P .397. 


66. Roget v. Merritt, 2 Cai. (N. 
G3 a re 

67. See supra §§ 309, 503, 504. 

68. Rudin v. King-Richardson Co., 
Side EP O13, of 48 NET 198, 

69. Servel v. Jamieson, 255 Fed. 
892, 167.CCA 212. 

70. Servel v. Jamieson, supra. 

71. Henderson v. Bielman, 230 
Mich. 98, 202 NW 1000. 

72. See Tender [38 Cyc 158, 171]. 


73. Bendix v. Staver Carriage Co., 
194 Ill. A. 310. 


Tender as essential to placing sell- 
er in default for nondelivery see su- 
pra § 307. 

74. As affecting transfer of title 
see infra § 588. 

Payment under contract for certain 
kind of money see Payment § 18. 


75. Le Compte v. Jones, 136 Okl. 
2d |b 634: 

[a] “Payment” has been defined 
in its restricted sense as the dis- 
charge in money of a sum due; how- 
ever, in its more general acceptation, 
it means the fulfilling of an obliga- 
tion, and may consist in doing as 
well as giving. Le Compte v. Jones, 
136 Okl. 1, 275 P 634. 

[b] Where there is an agreement 


concerning the mode and source of 
payment, no other will be implied. 


1, 275 P 634, 
77. Le Compte v. Jones, supra. 
[a] A deposit in a bank (1) sub- 
ject to the seller’s check in a proper 
amount is sufficient payment when 
he accepts it. Le Compte v. Jones, 
136 Okl. 1,.275 P 634. (2) A deposit 
of money, due a creditor, in a bank 
or with a third person for the credi- 
tor, in the absence of knowledge and 
consent on the part of the creditor 
or in the absence of an acceptance of 
the money so deposited, does not con- 
stitute payment. Tedford Auto Co. 
v. Horn, 113 Ark. 310, 168 SW 133; 
Le Compte v. Jones, 136 Okl. 1, 275 P 
634. 
78. 
237. 
Mich.—Crowl v. Goodenberger, 112 
Mich. 683, 71 NW 485. 


Nebr.—Behrends v. Beyschlag, 50 
Nebr. 304, 69 NW 835. 


N. D.—Busch v. Manahan, 56 N. 
D. 491, 217 NW 658. 


Wash.—Oriental Trading Co. v. 
Houser, 87° Wash. 184, 151 P 242. 


[a] Irrevocable letter of credit 
not payment.—Sellers are not lim- 
ited in remedy to an action against 
a bank because the buyer established 
an irrevocable letter of credit. Lam- 
born v. Kirkpatrick, 288 Pa. 114, 135 
A 541. , 

79. Amount of payment in foreign 
exchange see Payment §§ 34, 35 


Obligation to pay in certain coins 
or equivalent see Payment §§ 18, 19. 


Md.—McKee v. Baden, 3 Gill 


80. Duckworth v. Johnson, 8 Ala. 
309. 
81. La.—lLeathers v. Janney, 41 


La. Ann. 1120, 6 S 884, 6 LRA 661. 


Me.—Lindsey v. Gordon, 13 Me. 
60. 


Mich.—Crowl v. Goodenberger, 
Mich. 683, 71 NW 485. 


Minn.—Hillestad v. 
Minn. 393, 49 NW 192. 
Vt.—Brown v. Sayles, 27 Vt. 227. 

[a] Option as to kind of proper- 
ty.— Where defendant offered to pur- 
chase railroad ties of plaintiffs, and 
pay in stock of either of two cor- 
porations, as plaintiffs might elect, 
and plaintiffs wrote that they would 
sell the ties at the price offered, and 


112 


Hostetter, 46 


that the option was to be exercised 
by defendant. Aldrich v. Bay State 
Constr. Co., 186 Mass. 489, 72 NE 
53. See Exchange of Property § 56 
et seq. 
82. See cases infra this note. 

_[a] Payment by service.—Plain- 
tiff was working for defendant un- 
der a contract with several teams 
of mules. One team began to fail, 
and the parties made an agreement 
whereby defendant bought a new 
team to take its place, the bill of 
sale being made to defendant, and 
it being agreed that plaintiff was to 
pay defendant the purchase price of 
three hundred dollars and interest by 
allowing fifty dollars -to be deducted 
from his monthly payments for 
work, and on full payment was to 
receive the mules. After one install- 
ment of fifty dollars had been paid, 
plaintiff violated his contract by 
quitting defendant’s service. It was 
held that plaintiff could obtain title 
to the mules only according to the 
agreement, and defendant was not 
obliged to accept the balance of the 
price after plaintiff had left his serv- 
ice and given him the mules. Ellis 
aay, (Tex CivaQAD, TA SW, 


[b] Payment from particular fund. 
—The word “receipts,” as used in 
the indorsement of a contract for 
the purchase of machinery for a 
creamery that the buyer shall re- 
serve a certain. sum each day from 
the daily “receipts” of the creamery, 
and remit the balance to the seller, 
until the machinery is paid for, 
means the gross receipts from the 
creamery. Creamery Package Mfg. 
Co. v. Benton County Creamery Co., 
120 Iowa 584, 95 NW 188. 


83. Hamil v. Flowers, 184 Ala. 301, 
63 S 994; McKinnie v. Lane, 230 IIl. 
544, 82 NE 878, 120 AmSR 338; 


Crowl v. Goodenberger, 112 Mich. 683, 
71 NW 485; Nelson v. Gibson, 90 
Vt. 423, 98 A 1006; Harrington v. 
Wells, 12 Vt. 505; Way v. Wakefield, 
qT Vt. 2238. 

84. Hamil v. Flowers, 184 Ala. 
301, 68 S 994; Nelson v. Gibson, 90 
Vt. 423, 98 A 1006. 

85. Hamil v. Flowers, 184 Ala. 
301, 63 S 994; Nelson v. Gibson, 90 
Vt. 423, 98 A 1006. 

86. Hamil v. Flowers, 
301, 63 S 994. 


184 Ala, 
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ed,®7 and in the same condition as when the contract 
was made.*§ 


To whom made. Payment must be to the seller or 
some one authorized by him to receive payment,*® 
being at the buyer’s risk when paid solely in reliance 
on the agent’s representation.°° Payment to the 
buyer’s agent is not sufficient,°' and payment to any 
other person is as payment to the buyer’s agent.°? 
The purchaser takes upon himself the risk of making 
payment to the proper person.®* Where the buyer 
was to pay two parties and paid one who was insol- 
vent, there is no payment to the other.°* 


Place of payment. As a general rule, in the ab- 
sence of any agreement to: the contrary, any debt is 
payable at the place where the creditor resides, and 
the debtor is to seek the creditor in making pay- 
ment.°> Where the contract is for payment on de- 
livery, the place of payment is the place of deliv- 
ery,°® but this may be controlled by custom.®°* In 
a credit transaction it has been held that the place 
of payment is not determined by the place of de- 
livery.°® Payment is payable at the seller’s place of 
business if within the state when no place of payment 
is expressed.’®? Where an order is sent to the seller 
and accepted by him, the payment should be made at 
the residence of the seller,! but it has been held that 
the promisor’s residence is the place.?, The mere fact 
that goods are to be shipped to a certain point does 
not make the price’ payable at that point,’ and the 
term “free on board” has been held of no effect in 
considering the time and place of payment,* and not 
to bind the purchaser to pay at the place of ship- 
ment.° There is, however, authority that an f. o. 

87. McNabb v. Juergens, (Iowa) | 78 SE 367. 

180 NW 758, 185 NW 581. 1. 

As to warranties see infra § 667|229 NW 61. 
et seq. 2. Texas 

88. Manganese Steel Safe Co. v. 


First epaue Bank, 34 S. D. 145, 147 3. 
NW 73 


89. Ea ah ate Tél Come vs 4. 
Dernickson,, 26, Del, 444,, 84 VAY 10295) onian, 
Harry E. Keeler Blectric Co., Ine, v. 
Rodriguez, 44 Philippine 19. 


Supply Co., 
90. Harry E. Keeler Blectric Co., | 79- 


Inc. v. Rodriguez, supra. 5. Cuero (Cotton, (Oil, 
91. Chandler y. Kelley, 149 Va.|eeders’ Supply Co., 
221, 141 SE 389. 6. Humphrey v. 


92. Stromberg-Carlson Tel. Mfg. 
Co. v. Derrickson, 26 Del. 444, 84 A ”. 
1029. 46 AmR 305, 

93. Crumbacker v. Tucker, 9 Ark. Sul-Stahr wv. 
Sawyer v. Symns, 39 Kan. 148, 
17 P 799; Gallup v. Lederer, 1 Hun 
GNe Ye) 282,38 Thomps: & C.. 710. 


Collection by agent see Agency §§ 


256-279. 153 SH 234. 
945 bennett |v. American’ Beet 11. 3 
Sugar Co., 81 Colo. 354, 255 P 625. 12. Guier yv.~ Page, 


95. See Payment § 8. (Pay i; 


96. Wayt v. Meighen, 147 Iowa alas 
26, 125 NW 802; Rees v. Henn, 60 As. Guier 
Iowa 747, 14 NW 127. (fT Be) ive 

97. See Mand vy. Trail, 92 Ind. 521, Campb. 

47 AmR 163 (holding that, in an ac- 14. 


tion on a contract by telegram, by 
which plaintiffs, who were merchants ngs 
in Baltimore, Md., bought of defend- 
ant, a merchant in Indiana, five car- 
loads of wheat, ebut which’ is silent 16. 
as to the time and place of payment, 
a custom among merchants in Indi- 17. 
ana may be proved to show that pay- 
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State v. Risjord, 201 Wis. 26, [a] 


Supply 
(Tex. Civ. A.) 220 SW 573. 


Lee y. Gilchrist Cotton Oil Co., 
(Tex. Civ. A.) 215 SW 977. 


Sealy Oil Mill, etc., 


Cex i CLV. GAS) ei ZOue SVE. 15. 0.8:5 


Cuero Cotton Oil, etce., Co. v. Feeders’ 
(Tex. Civ. A.) 203 SW 


ete., Co., 47 ‘Cals “At (2115-190. Pe4s9. 394; 
Ragland v. Wood, 71 Ala. 145, 


Hickman Grain Co.,| 81; 
132 Ky. 496, 116 SW 784. 


9. See infra § 517. 
10. Council v. Nunn, 


Council v. Nunn, supra. 


Hodgson v. Davies, 2 Campb. 
530, 170 Reprint 1241. 
v. Page, 
Hodgson vy. 
530, 170 Reprint 1241. , 
Oriental Trading Co. v, Hous- 
er, 87 Wash, 184, 151 P 
Wheeler Condenser, ete., Co. 
v. Libby, 231 Mass. 561, 121 NE 416. 
Howe Grain, etc., 
lor, (Tex, Civ. A.) 147. SW 656. 


Check as payment generally [a] 


[§§ 515-517 


b. shipment calls for payment at the place of ship- 
ment in the absence of contrary stipulations.® In 
case of payment in specific articles, if no place of 
delivery is specified, the general rule is, especially 
when chattels are cumbersome, that they are to be 
delivered at the place where they are to be manu- 
factured.? ; 

Waiver. Where a buyer’s scrip is not refused, a 
later objection that it is not legal tender is invalid.® 


[§ 516] b. Commercial Paper—(1) In General. 
The giving of a check, note, or draft, unless other- 
wise agreed, does not constitute payment,® since com- 
mercial paper accepted in exchange is not absolute 
payment,!° unless it is agreed to be as cash pay- 
ment;!4 An agreement to receive approved paper 
in payment signifies paper which should be ap- 
proved,*? not such paper as the seller may arbitrarily 
approve;?® but if satisfactory paper is accepted, 
that is a compliance by the buyer with his obligation 
to pay.t* Any security must be given as stipulat- 
ed.1® There is a waiver of payment in a prescribed 
exchange where another is tendered but the seller 
attempts to cancel the contract on other grounds,*® 


[§ 517] (2) Checks.17 The giving of a check for 
goods purchased is only conditional payment,?*® un- 
less it is accepted as absolute payment.1® In a sale 
for cash a check is not payment until actually paid,?° 
so that if the seller does not cash the check the buy- 
er must keep his tender good regardless.?+ 


Duty to take check in payment. The seller by ac- 


’ cepting a check at the time of bargaining is not nec- 


MelInnes, 69 Pa. Super. 220. 

Check as “deposit” as pay- 
ment.—In an action on a check given. 
in part payment for a garage busi- 
ness, although a receipt and testi- 
mony of both plaintiff and defendant 
referred to the check as being a de- 
posit, it was payment on account, 
and directing a verdict for defend- 
ant on the theory that no contract 
was made for a sale of the business, 
and that the check was giyen mere- 
ly as a deposit to show good faith, 
was error. Murman v. Manning, 125 
Mise. 830, 211 NYS 575. 


Union, 19. Rawls v. Saulsbury, 66 Ga. 
Bailey v. Pardridge, 134 Ill. 188, 
27 NE 89; Scruggs v. Wood, 215 Ill. 
A. 267; Bombas v. Fisher, 180 NYS 
449; White v. Howard, 3 N. Y. Super. 
Amer v. Folk, 27 Misc. 634, 58 
NYS 397 [rev on other grounds 27 
Mise. 634, 59 NYS 532]. 


[a] Worthless check.—Fffect of 
giving worthless check see Lough- 
man ve Barry, cred. 6 Crlaeato. 


& R. [b] Waiver of right to deny.—The 
omission of the seller to state his 
grounds for the return of a check 
does not waive his right to assert 
that he has not accepted the check 
in payment. Dutton vy. Bennett, 262 
Mass. 39, 159 NE 524, 


P 242. 20. People’s Bank, etc, Co.  v. 
Walthall, 200 Ala. 122, 75 S 570; An- 
chor Duck Mills v. Harp, 40 Ga. A. 
563, 150 SE 572; Pohl v. Johnson, 179 
Minn. 398, 229 NW 555; Bombas v. 
Fisher, 180 NYS 449: 


The presumption that checks 
were not payment is made conclu- 


Co. v. Clarke, 


Co. v. Bar- 


GLO NCOs 
supra. 


Farmers’ 


41 Ga, A. 407, 


4 Serg. 


4 Serge. & R. 
Davies, 2 


Cowes. Taye 


ment was to be made in Baltimore on 
the arrival of the wheat). 

98. Commonwealth Color, etc., Co. 
v. Blais, 55 Que. Super. 419 

99. Danser v. Dorr, 72 W. Va, 430, 


see Payment §§ 50-53 


18. Bailey v.:Pardridge, 134 I11. 
188, 27 NE 89;°Pohl v. Johnson, 179 
Minn.):3:980 12.29) INWY) Yoo dk Win Le Case 


Threshing Mach. Co. v. Bargabos, 143 
Minn. 8, 172 NW 882; Wedmore vy. 


Sive by agreement to pay on deliv- 
ery. Brandon First State Bank v. 
Kohl, 79 Colo. 620, 247 P 571. 


‘ 21. Bombas v. Fisher, 180 NYS 
49, 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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essarily bound to accept a check in final payment ;*? 
this is because at the first payment no right to pos- 
session of the property is lost.2° The seller need not 
accept a check erroneously indorsed “in full pay- 
ment,”?4 or a post-dated check.2> Nor does failure 
to return such checks constitute payment.’°® 

Effect of acceptance of check. Notwithstanding’ 
the general rule that a check operates only as con- 
ditional payment,?’ if the seller accepts a check, 
without objection, he cannot assert that payment has 
not been made, unless the check is dishonored, when 
presented in proper course,?® and in the exercise of 
reasonable diligence.?® It is said that a check is 
subject only to the condition that it will be presented 
within a reasonable time,?° and if not so presented 
it operates as payment, and the buyer is no longer 
liable. Of course, a check which is dishonored is 
not payment,*? but the refusal of a bank to guaran- 
tee payment is not such dishonor.** That the buyer 
gives his certified check does not alter matters ;°* but 
where the seller procures certification, the payment 
becomes absolute.*> 


Time to procure money. Where it is customary to 
pay by check and the seller refuses to accept the 
check, the buyer is allowed a reasonable time to pro- 
cure money,?° as money is not required to be kept 
on hand.*7 

Contractual provisions for payment by check. 
Where payment was to be by check handed to the 
seller, a sending by registered mail-has been suffi- 
cient, although the seller did not receive it because 
of his own acts.?8 


The Uniform Sales Act provision, that the seller 
is deemed unpaid when paper is taken as conditional 
payment and the condition has been broken,*® has 
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no application where the buyer’s financial ability has 
been investigated by, and was satisfactory to, the 
seller, tending to show that such check was accepted 
as absolute payment.*? 


[§ 518] (3) Drafts and Orders. By agreement of 
the parties payment may be made by draft.** 
Whether a draft is to be payment depends on the 
intention of the parties*? as gathered from their acts 
and declarations.** 


Draft on third person. The acceptance of a draft 
on a third person without a requirement of indorse- 
ment by the buyer indicates that it is payment.** 
The presumption is that a draft on a third person, 
when received by the seller, is payment,*® and this 
presumption is stronger in case of a bank draft 
than that of a private person,*® although the bank 
is insolvent, unknown to the parties.t7 An agree- 
ment of the seller to accept drafts on a third person 
is binding only as long as the drawee is solvent,*® 
but a gratuitous promise on the part of the seller 
to accept as payment a draft, on the company for 
which he was agent, as payment is not enforceable.*® 

The giving of a draft in settlement of a cash de- 


mand does not operate as a payment thereof until 
the draft itself is paid.®° 


Drafts on buyer by seller. A custom of collection 
by draft will not prevail against a stipulated mode 
of payment.®t A contract for the seller to draw on 
the buyer the first of each month for goods under a 
continuous delivery is not a restriction as to the 
date but as to the number of drafts.°? For the ship- 
per’s sight draft, the payment is to be made at the 
drawee’s address,°* but this may _be- changed by 
agreement.°+ Where the seller cashed drafts drawn 
on, and accepted by, the buyer, there was payment 


22. Servel v. Jamieson, 255 Fed. As to sufficiency of tender of check 54. See cases infra this note. 

892, 167 CCA 212. see infra § 514 note 59. [a] Agreement shown by acts.— 
23. Servel v. Jamieson, supra. 37. Bass v. White, 65 N. Y. 565| The contract was contained in a tele- 
24. McCasky Register Co. mem [rev 7 Lans. 171]. gram to defendant as follows: ‘Wire 


v. 
Kar- 


‘ : f. o. b. Boston price scoured 1 
Smith, 13 La. A. 557, 128 S 189; 38. Steelman v. Farkas, 94 N. J.| : DEES) EO ALAS 
- : : ’ et . , . ’ . sight draft bill of lading; and a re- 
us v. Skriloff, (N. J. Sup.) 151 A/T, 281, 109 A 348. ply by defendant, ‘Will take forty 
Ae te er CoRR OCI 39. Uniform Sales Act § 52(1). cents wee oon f. o. b. here for 
i 2 S ; E scoure welve months wool.” De- 
431, 41 AmR 266. cane Scruggs v. Woods, 215 Ill. A. fendant claimed that the word “here” 
26. Karetnick v. Skriloff, (N. J.|°7)" ; designated the place of payment, and 
Sup.) 151 A 386. 41. See cases infra this section. not here of delivery f. o. fe Aft- 
42. Hall v. Stevens, 116 N. Y. 201,}€" Sending an acceptance, plaintiff 

27. See supra text and note 18. 22 NE aaa 5 LRA 802. ’| wired that payment was to be made 
28. Goodman _v. Williamson, 45 . in Boston by a sight draft, but this 


Cal. A. 664, 188 P 291; Montana Live 43. 


Stock, ete., Co. v. Stewart, 58 Mont. 


221, 190 P 985. 45. 


Hall v. Stevens, supra. 
44. Hall v. Stevens, supra. 
Hall v. Stevens, 116 N. Y. 201, 


defendant refused, and required 
plaintiff to arrange with a designat- 
ed bank for payment before _ ship- 


, x 5 * ts commenced in compliance 
29. Pohl v, Johnson, 179 Minn.| 22 NE 374, 5 LRA 802; Gibson v.|™en ‘ , : 

398229 NW 555 Tobey, 46 N. Y, 637, 7 AmR 397 [rev| With which the bank designated was 
raat) 2 53 Barb. 191] notified that it might make pay- 
30. Pohl v. Johnson, supra. ve . ments. It was held that plaintiff’s 
- 31. Brandom v. Power, (Mo. A.) See Wise v. Chase, 44 N. Y. 337 [aff] actions showed acceptance of defend- 


27 SW (2d) 65. 


32. First State Bank v. Kohl, 
Colo. 620, 247 P 571. 


83. Montana Livestock, etc., Co. 
v. Stewart, 58 Mont. 221, 190 P 985. 


34. Brandom v. Power, (Mo. A.) 
27 SW (2d) 65. 


35. Brandom v. Power, supra. 


86. Bass v. “White, 65 N. Y. 565 
mem [rev 7-Lans. 171]; Wilfand v. 
Zwerner, 168 NYS 564; Farris v. 
Ferguson, 146 Tenn. 498, 242 SW 873, 
23 ALR 624. 


[a] Time allowed.—If the goods 
are delivered on a given day, and the 
seller refuses to receive a check, the 
purchaser is entitled to wait until 
the next banking day before tender- 
ing cash, if he has not the cash on 
hand when the delivery is made. 
Bass v. White, 65 N. Y. 565. 


79 


26 N. Y. Super. 35] (holding that, if 
paper of a third party is delivered 
in payment, such delivery is pay- 
ment). 

Hall v. Stevens, 116 N. Y. 201, 
374, 5 LRA 802. 


47. Hall v. Stevens, supra. 
48. Sercombe-Bolte Mfg. Co. v. 


John P. Lovell Arms Co., 171 Mass. 
175, 50 NE 535. 


46. 
22 NE 


49)" Young. Vv. ‘Thurber; 991 N.. GY. 
388 [aff 24 Hun 602]. 

50. Flannery v. Harley, 117 Ga. 
483, 438 SE 765. 

51. Lawder, ete, Co. v. Albert 


Mackie Grocery Co., 97 Md. 1, 54 A 


634, 62 LRA 795. 


52. Patterson vy. Stettauer, 
Y. Super. 54. 


53. .N. WBstrada,;- Inc., v. 
(Tex. Civ. A.) 293 SW 286. 


40 N. 


Terry, 


ant’s construction of the contract as 
to place of payment. Owens v. Jack- 
son, (Tex. Civ. A.) 65 SW 1125. 


[b] Ambiguous acceptance.— 
Where the seller, on receipt of a con- 
tract negotiated by its representa- 
tive wired him to obtain the buyer’s 
agreement to pay \on presentation of 
the shipping documents at Los Ange- 
les banks, aS it had previously direct- 
ed him, and, in reply, the buyer 
wired that payments would be made 
on receipt of the drafts with bills of 
lading attached without designating 
the point where they were to be pre- 
sented, the contract, construed 
against the party creating the un- 
eertainty as required by Civ. Code § 
1654, called for payment upon pres- 
entation of the shipping documents 
at a Los Angeles bank. McAvoy 
Co. v. Italian-American Vineyard Co,, 
189 Cal. 394, 208 P 686, 


522°. 557 Cid] 
whether the drafts were paid or were renewed.®° 
If the buyer names the bank for collection of a draft 
and guarantees it, he is liable in the event of the in- 
solvency of the bank after payment of drafts through 
it.°® If the seller draws by sight draft on the buyer, 
any reasonable or unavoidable delay in presentation 
and collection is thereby waived.>* 


Trade acceptances. Where a sale is not for cash 
and payment is by trade acceptances, the payment 
is absolute regardless of their bankable character,°® 
but when payment may be made in trade acceptances 
only if agreeable to both parties, unless the seller 
agrees, it is not absolute payment.°>® Where pay- 
ment is to be made in 30 and 60 day trade accept- 
ances, the number of each not being expressed, half 
of the amount is to be paid in each kind.®° 


[§ 519] (4) Notes. The mere giving of a note for 
the price will not constitute absolute payment®* un- 
less the parties so agree,°? but the payment is con- 
ditional on payment of the paper,®* the presumption 
being that the paper is accepted on condition of 
payment on presentment,°* and that the debt is not 
discharged until the paper is paid;°® hence, if the 
seller discounts the buyer’s notes and has to take 
them up at maturity, there is no payment;®® but 
when the buyer’s notes are given to the seller on 
condition that he accept and ship the goods, if the 
seller sells such notes; that is held an acceptance of 
them.°* 


Agreement for notes. If notes are to be given in 
payment, the execution thereof must be within a rea- 
sonable time, or the whole is due at once.®8 Objec- 
tions because of variance between the form of notes 
given and those which the seller agreed to accept 

55. Maine Lumber Co. v. Mary- 69. 


land Casualty Co., 216 App. Div. 35, 
214 NYS 621. 70. 


56. Bowen-Oglesby Milling Co. v.| 80 NW 507. 
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South Bend Iron-Works vy. Cot- 
trell, 31 Fed. 254. 


Frum y. Keeney, 109 Iowa 3938, [a] 
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may be waived by him and he may maintain his 
ownership in them so long as the rights of innocent 
purchasers for value are not involved.®® A note 
altered by the buyer so as not to comply with the 
agreement, although unknowingly taken by the seller, 
is not payment.?° An agreement to give bankable 


notes in payment means bankable in the community 


where the seller resides,’1 and a note which banks 
refuse for any reason is not bankable.’? An agree- 
ment to give secured notes in payment is waived by 
the acceptance of unsecured’ notes.*3 


Notes of a third person when received on a sale of 
goods are deemed to be satisfaction unless the con- 
trary is expressed,’4 since the presumption is that 
a note of a third party, when received by the seller, 
is payment.*® If notes of a third person are to be 
given and accepted as payment, indorsement by the 
buyer is not necessary where fot so stipulated,’® but 
the buyer is held to guarantee payment even if he 
fails to indorse them.?? Where the seller agrees to 
take a’ certain number of notes of subpurchasers, the 
buyer cannot offer more in payment.‘* Where goods 
are sold under a contract that the purchaser is to 
pay for them by a delivery of notes of a third per- 
son, the insolvency of that person does not excuse 
the failure of the buyer to deliver the notes." 


Notes of seller. It has been held that a seller 
need not take his own notes, held by an undisclosed 
principal of the buyer, as payment.’® Instead of 
contracting to pay directly the buyer may under- 
take to pay notes of the seller. 


[§ 520] c. Set Off or Assumption of Claims.°? 


The buyer’s claim to pay by set-off of a valid claim is 
compliance with a contract for cash payment;’* so 


A 213. 
81. See cases infra this note. 
Assumption of debt by buyer. 


Hall, 170 Ark. 201, 279 SW 374. 

57. Garrard v. Southern Cotton 
Oil Co., 35 Ga.’ A, 137, 132 SE. 234. 

58. Rostein v. Hines, 115 Wash. 
644, 198 P 385. 

59. Janeway v. Long Beach Paper, 
ete.) Co.; 190 Cal. 150; 211 P 6: 

60. Ellsworth Coal Co. v. J. 
Partridge Co., 126 Me. 417, 139 A 226. 

61. Ark.—Triplett v. Mansur, etc., 
Impl. Co., 68 Ark. 230, 57 SW 261, 82 
AmSR 284. 

Cal.—Tyson v. Reinecke, 25 Cal. A. 
696, 145 P 153. 

Mo.—Wooldridge v. 
Mo. 1034, 278 SW 1081 

N. C.—Nissen v. Tucker, 
176. 

Tex.—Bryan v. Frick-Reid Supply 
Co., (Civ. A.) 10 SW (2d) 1023. 

Newfoundl.—Sparrow v. Boutin, 4 
pean agg 172. 

Pape v. Ferguson, 28 Ind. A. 
298, “62 Nit 712; W. H. H. Peck Co. v 
Gordon, 112 Mich. 487, 70 NW 1034; 
Cave v. Hall, 5 Mo. 59. 

63. Council v. Nunn, 41 Ga. A. 407, 
153 SE 234; Busch v. Manahan, 56 
N. D. 491, 217 NW 658. 

64. Busch v. Manahan, supra. 

65. Busch v. Manahan, supra. 

66. Lower v. Pine, etc., Mfg. Co., 
229 Ky. 820, 18 SW (2d) 273. 
67. State Nat. Bank v. 

(Tex! Ciy. A.) 231. SW) 828, 

68. Hays v. Weatherman, 14 Ind. 

341, 


Hopkins, 220 


46 N. C. 


Potter, 


71. McAllister v. Michigamme Oil 
Co., 230 Mich. 531,°203 NW 78. 


72. Pasha v. Bohart, 45’ Mont.~76, 
122 P 284, AnnCas1913C 1250; Cow- 
les v. Cole, 137 Misc. 491, 244 NYS 4. 


73. Thomason y. Dill, 30 Ala. 444; 
Aultman v. Wirth, 54 Ill. A. 17; Saun- 
ders v. Turbeville, 2 Humphr. (Tenn. ) 
272. 


74, Challoner v. Boyington, 83 Wis. 
399, 53 NE 694. 


75, Hall v. Stevens, 116 N. Y. 201, 
22 NE 374, 5 LRA 802; Gibson v. To- 
bey, 46 N. Y. 687, 7 AMR 397. 


76. Paine v. Smith, 33 Minn. 495, 
24 NW .305. 


[a] Liability of third person.— 
Where a contract of sale of chattels 
provides that the purchaser shall pay 
by an order on a third person, and a 
note to be executed by such person 
to the seller, but the contract does 
not appear on its face to be made for 
such person’s benefit, his mere ap- 
proval creates no liability on his part, 
but the seller must show that such 
person promised to pay him, and that 
he made the contract and delivered 
the property in reliance on such prom- 


ise. McCartney y. Hubbell, 52 Wis 
360, 9 NW 61. 
v7. Jones- v. Yeargain, 12 N.C. 


420. 


78. Plano Mfg. Co. v. Hich, (lowa) 
97 NW 1106. 

79. Partridge v. Gildermeister, 3 
Abb. Dec. 461, 1 Keyes 93, 27 HowPr 
600 note [aff 19 N. Y. Super. 57). 

80. Bush v. Bender, 113 Pa. 94, 4 


—Where defendant assumed the pay- 
ment of a certain note as a part of 
the consideration of a purchase, 
plaintiffs agreeing to sign a renewal 
of the note as defendant’s sureties 
if he should not be ready to pay at 
maturity, defendant, when sued for 
a breach of his agreement, cannot re- 
ly on plaintiffs’ breach of their agree- 
ment without alleging that he re- 
quested them to renew the note after 
its maturity. Muir v. Samuels, 110 
Ky. 605, 62 SW 481, 23 KyL 14. 


[b] Assumption on condition.— 
Where the buyer assumes the seller’s 
notes on condition that creditors do 


‘not disturb possession for one year, 


if such a condition is fulfilled, the 
buyer is obliged to pay the notes. 
Arlington Lumber Co. v. Stetson, 145 
Ga. 872, 90 SE 50. 


82. Notes of seller see supra § 519 
fig! 80. 


Rylance v. ake Walker Co., 
128° Ma. 475, 99. An 597; 


[a] Rule AN AEs “Conceding 
that both the sale and delivery in this 
case were conditional upon payment 
in cash, that the alleged usage was 
clearly established, and that this 
transaction took place in_reference to 
that usage, still we regard the offer 
of the defendant to pay for the goods 
in the plaintiffs’ own over-due paper, 
to be a virtual compliance with the 
condition, and for all practicable pur- 
poses was equivalent to a tender of 
payment in cash. A cash payment, 
in ordinary parlance is understood in 
contradistinection to a credit payment, 
and there is no more reason for sup- 
posing that the first is to be made 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unless there is a special definite agreement expressly 
forbidding the buyer to apply a debt to the seller to 
the payment of the goods, the buyer would be en- 
titled to treat the existing debt as equivalent to a 
cash payment.’ An aXowance on returned capital 
stock of the seller, assumption of notes and payment 
thereof, and contracts assigned have been held to 
constitute valid payment in cash,** as it is a case of 
mutual debts set off by agreement.8* The amount 
payable by an insurance company under a loss-pay- 
able clause is held a valid payment, although the 
seller is negligent in collecting it.87 

[§ 521] 4. Deductions, Discounts, and Rebates. 
The buyer may be entitled to an abatement of the 
purchase price ,in case of a breach of warranty,®§ 
or fraud,*® or partial or complete failure of consid- 
eration.®° If the buyer has already paid the price, 
he may recover it for the same reasons.°!_ The buyer 
may by the provisions of the contract be entitled to 
certain deductions under specified conditions,®? as, 
for example, in installment contracts, the purchase 
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of a going concern,®* commissions,®® advertising,®® 
an agreement to repair,®’ or for a certain injury to 
the goods.°8 Where the buyer is required to pay 
a judgment in a replevin suit in favor of a third per- 
son for the value of the property sold, he is not held 
to pay the full purchase price besides.°? 


Discounts. The terms of a provision for a dis- 
count must be complied with to obtain it, for exam- 
ple, the amount of goods purchased must be large 
enough.2 The buyer may be entitled to a trade dis- 
count from the invoiced price agreed to because of 
the volume of business between the buyer and seller, 
notwithstanding there has been a subsequent delay 
by the buyer in payment.* Where the buyer is en- 
titled to a certain discount if payment is made before 
a certain time, the discount can be claimed only on 
full payment before the expiration of the time speci- 
fied,* but if payment cannot be made before deliv- 
ery and inspection, the term for discount 1s caleulat- 
ed from that event.° Where the seller required the 
buyer’s check, and the buyer then offered to return 


in money, than that a deferred or 
eredit payment is, when due. Each 
payment must be made in the same 
way. The only difference, as before 
renjarked, is, that one must be male 
at the time of sale or delivery, the 
other when the credit has expired. 
Wat discharges the one will also 
discharge the other.’ Foley v. Ma- 
son, 6 Md. 37, 51. 

84. Hand v. Gas Engine, etc., Co., 
167 N. Y. 142, 60 NE 425; Hunter v. 
Payne, 113 Misc. 385, 184 NYS 433, 
[aff 197 App. Div. 919, 188 NYS 926]. 


85. Automatic Time-Table Adv. Co. 
v. Automatic Time-Table Co., 208 
Mass, 252, 94 NE 462. 


86. Automatic Time-Table Adv. Co. 
v. Automatic Time-Table Co., supra. 


87. Buell v. United Firemen’s Ins. 
Co., 167 Minn. 183, 208 NW 819. 


88. See infra § 797. 

89. See infra § 969. 

90. See infra §§ 963, 964. 

91. See infra §§ 1062-1066. 

92. Ames v. Quimby, 96 U. S. 324, 
24 L. ed. 635; Gottschalk Co. v. Dis- 


tilling, etc., Co., 62 Fed. 901; Llewel- 
lyn Steam Condenser Mfg. Co. v. Mal- 


ter, 76 Cal. 242, 18 P 271; Hawley 
v. Brumagim, 33 Cal. 394; Bristol v. 
Mente, 79 App. Div. 67, 80 NYS 52 


[aff 170 N. Y. 599, 70 NE 1096]. 
93. See case infra this note. 


[a] Deduction in early install- 
ments.—When payment is to be made 
in installments, any deduction from 
the price should be taken from the 
earlier installment in the absence of 


any other agreement. Bennett v. 
McGillan, 28 Fed. 411. 
{[b] Credit for postponement.— 


Where modification of an oil-selling 
contract allowed the buyer a certain 
eredit on oil not taken by it on prior 
installments, in case it took other in- 
stallments later, it was entitled to 
such credit, where its taking the later 
installments was prevented by the 
seller’s election, under the contract, 
to decrease deliveries because of 1n- 
sufficient production of the seller’s 
wells. New England Oil Corp. v. Is- 
Jand Oil Marketing Corp., 288 Fed. 961 
[certiorari den 263 U. S. 702, 44 SCt 
Wai6s) Tanved M5 1:4))- 


94 See case infra this note. 


[a] Uncompleted contracts.—An 
agreement by the seller of a newspa- 
per business to pay any “indebted- 
ness” of the paper contracted before 
the sale did not include the settlement 
of uncompleted advertising contracts 
for which the seller was paid in ad- 


vance by the advertisers. Blew v. 
Collins, 61 Minn. 418, 63 NW 1091. 


95. See case infra this note. 


[a] Commissions on disburse- 
ments.—Where plaintiff agreed to de- 
liver logs to defendant at a stated 
price per thousand feet, and the lat- 
ter agreed to pay at the end of each 
month for the logs delivered during 
the month, ‘after deducting for all 
advances” and commissions at a spec- 
ified rate, defendants were not enti- 
tled to commissions on disbursements 
made when they were indebted to 
plaintiff for logs delivered under the 
contract. Lee v. Byrne, 75 Ala. 132. 


96. See case infra this note. 


[a] Approval by seller.—Under a 
contract for the sale of goods to a 
retail dealer entitling the dealer td 
one half of the money expended by it 
for advertising, but requiring all such 
advertising to be submitted and ap- 
proved by the seller, the dealer was 
not entitled to credit for money ex- 
pended for advertising not so sub- 
mitted to, or approved by, the seller. 
Swinehart Tire, etc., Co. v. Broadway 
Tire Exch., 44 R. I. 253, 116 A 755. 


97. See case infra this note. 


[a] Repair by one other than sell- 
er.—Where plaintiff sold a bicycle to 
defendant on monthly payments of 
ten dollars, with an agreement to keep 
it in repair, and defendant, with 
plaintiff’s knowledge, took it for re- 
pairs to the manufacturer, which 
were made without charge, except in 
one instance, when four dollars and 
fifty cents was demanded by the man- 
ufacturer, and paid by defendant, in 
the absence of evidence that plaintiff 
acquiesced in such payment, or as- 
sumed to reimburse defendant there- 
for, defendant could not deduct it 
from his payment. Equitabie Gener- 
al Providing Co. v. Stein, 16 Misc. 582, 
38 NYS 774. 


98. See case infra this note. 


[a] Sea damage.—Where, on a sale 
of hides through a broker, the bought 
and sold note of the broker, after re- 
citing the sale, concludes: “No al- 
lowance except for sea damages. 
Price 12 cents per pound cash,” the 
contract is for the purchase of all the 
hides at the price of twelve cents per 
pound, subject to a deduction from 
the price at the usual fair rate for 
any of the hides that were sea dam- 


aged. Bacon v. Gilman, 4 Lans. 456, 
60 Barb. 640 [aff 57 N. Y. 656]. 

99. Kelley v. Ichkowitz, 77 Pa. 
Super. 544. 


1. Wolkind v. R., etc., Cloak, etc., 
Co., 184 NYS 460. 


2. Moroney Hardware Co. v. Good- 
win Pottery Co., (Tex. Civ. A.): 120 
SW 1088. 


[a] Combined purchasing.—Where 
one agrees to allow a person a certain 
percentage off of the purchase price 
of goods bought by him at a certain 
auction, the fact that some of the 
goods were bought by a third party, 
for the joint benefit of himself and 
the person with whom the agreement 
was made, does not affect the right 
of the latter to an allowance on the 
price. Nixon v. Zuricalday, 144 N. Y. 
300, 39 NB 340. 


te Allen v. St. Leger, 19 OntWN 


4 Stroock Plush Co. v. Talcott, 
150 App. Div. 343, 134 NYS 1052; 
Lowentels v. New York, 135 Misc. 89, 
236 NYS 434; Kellogg v. Barrett, 12 
NYS 670; American Fertilizing Co. 
Ve oBrigmanW Loh, Sa Grimson nut Om Si 
105. See Godfrey v. Anderson, 12 
Tex. Civ. A. 64, 33 SW 997 (holding 
that, where a merchant sells goods 
at “‘a cash discount of 5 per cent., if 
paid within 10 days from date of 
shipment,” in an action for the price, 
on failure of the buyer to pay in ten 
days, defendant is entitled to the five 
per cent. discount. It was said that 
appellant, having sold the goods on 
ten days’ time, at a discount of five 
per cent., and having sued on such 
contract for the purchase price, must 
allow such discount). 


[a] Computation of discount.— 
Where goods were sold under a writ- 
ten contract at so much per load, “to 
be taken by the dock account and paid 
for in cash, allowing 2% per cent. 
discount within fourteen days from 
the date; the goods to be taken on 
board and the duty deducted,” and the 
duty was payable by the buyer, the 
discount was ‘to be calculated on the 
sum to be received by the seller only, 
exclusive of the duty. Smith v. 
Blandy, R. & M. 257, 21 ECL 746, 171 
Reprint 1013. 


{b] Buyer’s complaint on quality. 
—Where a Seller, on complaint as to 
the quality of the goods delivered, 
agreed to accept an amount less than 
the full price on condition that it 
should be paid before a certain date, 
the buyer’s failure to pay within the 
time agreed on relieved the seller of 
the obligation to accept the less 
amount, and restored his right to in- 
sist on the payment in full of the 
contract price. Harroll v. McDuffie, 
61 Tex. Civ. A. 30, 128 SW 1149. 


5. Hafner Mfg. Co. v. Lieber Lum- 
ber, etc., Co., 127 La. 348, 53 S 646. 


524 [55 C.J.] 
the goods, there was no tender entitling the buyer 
to the discount.© In case of an ambiguity in the 
terms of discount, the court looks beyond the lan- 
guage and endeavors to find the intention of the par- 
ties,? 

Rebates. Where rebates are subject to certain 
conditions precedent, such conditions must be satis- 
fied before the rebate may be had,® but the agreement 
becomes operative when the conditions are met.° 
The seller’s willingness to allow a rebate after a de- 
lay in payment does not indicate a waiver of a stip- 
ulation for full payment before giving the rebate.1° 


[§ 522] 5. Security for Payment. Under an 
agreement to secure deferred payments, the security 
must be such as a reasonable person would expect to 
give or receive under such circumstances.!! The es- 
tablishment of a credit is usually intended to pro- 
vide complete assurance to the seller that he will be 
paid whenever he performs;!? so, where a require- 
ment for a bank guaranty was contained in a con- 
tract made by telegraph, the establishment of such 
was required to be without delay.1* Perfection of 
an arrangement with a bank to guarantee payment 
of a draft is not a satisfaction of a condition pre- 
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cedent of furnishing the seller a bank guaranty.** 


Provision for deposit. The making of a deposit 
by the buyer is waived where the seller. excuses his 
own delay and does not demand a deposit by the buy- 
er,!> and a defect in form of a deposit is waived 
where the only objection raised by the seller is as to 
amount.?°® 


[§ 523] 6. Interest?7—a. Right to in General. Li- 
ability for interest may be imposed upon the buyer 
by virtue of the provisions of an applicable statute?® 
or by a contract for the payment thereof.1® Under 
general principles,?° interest may be allowable by 
way of damages.”1 If any part of the sum is in dis- 
pute, the buyer may have interest on the undisputed 
amount from the time it was due,?” and where the 
seller asked more than the contract price, the buyer 
was liable for interest when he did not tender the 
contract price.2* In case of a deduction for defects, 
interest is held due on the balance from its ma- 
turity.?4 

[§ 524] b. Time from Which Computed—(1) In 
General. Generally interest, when allowable,?° in 
the absence of contrary contractual?® or statutory? 
provisions is to be computed from the time when 


6 FEeder-Gregg Shoe Co. v. Big 
Four Shoe Store Co., (Tex. Civ. A.) 
284 SW 717. 


7 Darr v. Amarillo Water, etc., 
Cor, Lo2e Med. 53,5122. CCA“652 sand 
cases infra this note. 


[a] Construction of discount.— 
(1) In an action to recover for goods 
sold and delivered, it appeared that 
plaintiff's offer, accepted by defend- 
ant, was as follows: “We hereby 
agree to furnish and ship to Phila- 
delphia 18,000 sq. ft. of 2’’ Hexagon 
white floor tile.. Price twenty-two 
(.22) cents sq. ft. packages thirty 
*cents2G30)~ £0. be Trenton; 15%, 
5% for cash 30 days, with 10 days’ 
grace allowed for bill to be audited, 
passed and“ paid by the city author- 
ities of Phila.” The fifteen per cent 
referred to was a discount from the 
gross price, and not merely a part 
of the discount for cash, and the 
meaning of the offer was price 
twenty-two cents square foot, less 
fifteen per cent; five per cent of the 
net bill off for cash thirty days, with 
ten days’ grace. New Jersey Tile 
Co. v. Sharpless, etc., Co., 40 Pa. Su- 
per. 620. (2) In view of the. pre- 
vious construction of the parties, a 
contract for the sale of lumber au- 
thorized the buyer to deduct from 
the last installment of the price two 
per cent of the entire one price. 
Lasswell Land, ete., Co. v. Wilson, 
236 Fed. 322, 149 CGA 454 [certiora- 
Yi den 242 U. S. 652, 37 SCt 245, 61 
L. ‘ed. 546]. (3) Under a contract 
of sale, the discount agreed on ap- 
plied to accounts receivable as well 
as to the stock in trade. Richardson 
Waa -walson, (Rex, Civ.) Ay) L778 Sw 
566. 


8. Corn Products Refining Co. Vv. 
Oriental Candy Co., 168 Ill. A. 585; 
Proximity Mfg. Co. v. Wolf, 217 
Mass. 196, 104 NE 569; McCall Co. 
v. Parsons-May-Oberschmidt Co., 107 
Miss. 865, 66 S 274. 


9. De Groff v. American Linen 
Thread, 21 N. Y. 124 [rev 24 Barb. 
Side 

[a] Excessive allowances by buy- 
er.—In an action by a tire compa- 
ny against a distributor to recover 
alleged balance due, defendant was 
not entitled to allowances from plain- 
tiff for guaranteed tires returned be- 
yond the amount credited to it by 
plaintiff, where, under the contract, 
the final decision as to the amount 


of the allowance to be made in each 
ease rested with plaintiff, and it 
deemed allowances made to custom- 
ers by defendant to be excessive and 
unwarranted. Pennsylvania Rubber 
i Vet Millerss* Inet sR ey lie: WA 

[b] Defective tires not returned. 
—Where a contract of sale of tires 
to a retail dealer gave the retail 
dealer the privilege of making ad- 
justments on defective tires “in ac- 
cordance with instructions to be fur- 
nished by” the seller, the retail deal- 
er was not entitled to credits allowed 
customers in making adjustments 
made without sending the defective 
tires and detailed report of the ad- 
justments to the seller as required 
by instructions sent the retail deal- 
er. Swinehart Tire, etc, Co. v. 
Broadway Tire Exch., 44 R. I. 253, 
116 A. ‘755. 


10; Proximity.’ Mts: (Co; 
217 Mass. 196, 104 NE 569. 

11. Cowles v. Cole, 137 Misc. 491, 
244 NYS 4. 

12). Shirai iv eB] wimse2/389) INi Wee 2} 
146 NE 194, 38 ALR 603. 

On letters of credit see Banks and 
Banking § 237. 

13. Newton v. Chemcraft Co., 26 
Ga. A. 363, 106 SH 194. 

14, Newton v. Chemcraft Co., su- 
pra. 

15. Gutter v. Mahoney, 
780. 


v. Wolf, 


175 NYS 


16. Vogelstein v. Pope Metals Co., 
155 NYS 128 [aff 163 NYS 1133 mem]. 


17. Generally see Interest § 13 et 
seq. 

18. See statutory provisions; and 
Robinson vy. American Fish, ete., Co., 
17 CalicAy 212)" 19) Ps 388: Choldine 
that, in an action to recover for fish 
sold and delivered, where the quan- 
tity of fish sold and received and 
the price were definitely fixed, in- 
terest was properly allowed to plain- 
tiff, either as compensation. for the 
use of his money, as provided for by 
Civ. Code § 1917, or as damages for 


the wrongful withholding of it, as 


provided for by § 3287); Griggs- 
Paxton Shoe Co. v. Friedheim, 133 
S. C. 458, 1381 SE 620 (holding that 
interest on tthe purchase price of 
goods wrongfully returned to the 
seller was due under a statute, since 
the amount was due and ascer- 


tained); Isaacs v. Barber, (Tex. Civ. 
A.) 271 SW 142 (holding that inter- 
est was not due, under a statute pro- 
viding for interest on transactions 
occurring in a general course of 
dealing, where the transaction was 
an isolated one). 

19. Crocker-Huffman land, etce., 
Co. v. Goss, 203 Cal. 238, 263-P 802: 

[a] Note.—Bewley Furniture Co. 
v. McDaniel, (La. A.) 129 S 418; Mc- 
Casky Register Co. v. Smith, 13 Ta. 
A. 557, 128 S 189. 

20. See Damages §§ 136-143. 


21.. Auto Light, etc., Co. yv. 35% 
Auto. Supply Co., 189 Ill: A. 543; 
Cooper v. Reaney, 4 Minn. 528; Shaw- 
han v. Van Nest, 25 Oh. St: 490; 18 
AmR 313. 

22. Langston v. R. C. Neely Co., 
8 Ga. A. 67, 68 SE 559. 


23. Owensboro Wheel Co. v. Tram- 
mell, 172 Ky. 564, 189 SW 702. 


24. Dickinson Fire, etc., Co. v. 
Crowe, 63 Wash. 550, 115 P 1087. 


[a] No showing of defective goods. 
—A buyer of machinery cannot avoid 
liability for interest on a past-due 
claim for the price, on account of de- 
fects in the machinery, where the 
right to a set-off and the amount of 
damage resulting from the defects are 
not pleaded. American Hoist, etc., Co. 
v. Frey, 127 La. 1838, 53 S 486. 


25. See supra § 523. 
26. See cases infra this note. 


[a] Failure to give agreed notes.— 
Where the buyers were to give notes 
bearing interest and such were nev- 
er given, interest was allowed from 
the time such notes would have fall- 
en due. Jaenke v. Taylor, 160 La. 
LOCOS SLOG Secale 


[b] A note bearing interest from 
maturity requires that interest be 
paid thereafter although there is a 
delay for supposedly valid reasons 
BaTpee v. Pyle, (Tex. Civ. A.) 79 SW 
1093. 


[ec] Interest after maturity.—The 
seller’s recovery of interest on 
amount due from buyer was _ sus- 
tained, where a demand for payment 
was made and the seller’s regular 
terms were 60 days “with interest 
charged after maturity.’ Tracy v. 
McClung, 215 Ky. 632, 285 SW 956. 


27. See statutory provisions and 
cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the purchase price is due and payable,?*-?® or from 
the time the demand is liquidated.*°: If the amount 
due the seller is not determined before judgment, no 


interest is due before then.*! 


Where the buyer refuses to accept delivery, inter- 
est may be allowed from the time the seller is in 


readiness to deliver.®? 


Where a tender is withdrawn, interest must be 
paid on the amount due from the date it became due 


by the terms of the contract.*? 


In Canada it has been held that, where the debtor 
does not agree to pay interest, and the debt is pay- 
ble otherwise than by virtue of a written instrument 
at a certain time, the rule is that interest is not al- 
lowed except where a demand for payment is made 
and the debtor is informed that interest will be 
claimed from the date of the demand;?+ otherwise 
interest is allowed only from the date of the writ 


of summons.?° 


_ [a] In California, under statute, 

interest is allowed from the date of 

the filing of the complaint by the 

seller. Armstrong v. Barceloux, 34 

Cal. A. 433, 167 P 895; Southern Pac. 

co Santa Cruz, 26 Cal. A. 26, 145 
736. 


28-29. Ark.—Roberts v. Wilcoxson, 
36 Ark. 355. See Arkadelphia Mill- 
ing Co. v. Green, 142 Ark. 565, 219 
SW 319 (holding that interest should 
be allowed from the time the cause 
of action arose). 

Fla.—Milton v. Blackshear, 8 Fla. 
161. 


Iowa.—Bradley v. Palen, 78 Iowa 
126, 42 NW 623. 


Ky.—Henderson Cotton Mfg. Co. v. 
Lowell Mach. Shops, 86 Ky. 668, 7 SW 
142, 9 KyL 831. 


Mo.—Fairbanks v. Midvale Min., 
etc., Co., 105 Mo. A. 644, 80 SW 13. 


N. H.—National Lancers vy. Lover- 
ine, 30) IN. Et. S11: 


S. C.—Kinard v. Glenn, 29 S. C. 590, 
8 SE 203. 


Tex.—Heidenheimer v. Ellis, 67 Tex. 
426, 3 SW 666; Howard v. Emerson, 
(Civ. A.) 65 SW 382. See Schuwirth 
v. Thumma, (Civ. A.) 66 SW. 691 
(where the buyer resold to the de- 
fendant who assumed the buyer’s ob- 
ligation to pay the seller, it was held 
that interest should be computed from 
the date of the first sale). 


Vt.—Porter v. Munger, 22 Vt. 191; 
Raymond v. Isham, 8 Vt. 258. 


Eng.—Mountford vy. Willes, 
& P. 337, 126 Reprint 1314. 


N. S.—Bannerman vy. Fullerton, 5 N. 
S. 200. 

[a] Interest from the execution 
of contract.—Under the provisions of 
a contract interest has been held due 
from the execution of the contract 
to sell. Ackerman v. Channel Com- 
mercial Co., 53 Cal. A. 259, 199 P 1101; 
Leffel v. Piatt, 126 Mich. 443, 86 NW 
65. 

[b] Defect in title—Where differ- 
ent parties claim a lien on slaves sold 
for a note not negotiable, the vendee 
may retain the price until his title be 
quieted, and can be charged no inter- 
est. Miles v. Oden, 8 Mart. N. S. 
(lia.) 214, 19 AmD 177. 


30. Waynesboro Planing Mill v. 
Barrow, 33 Ga. A. 26, 125 SE 505; 
Henderson Cotton Mfg. Co. v. Lowell 
Mach. Shops, 86 Ky. 668, 7 SW 142, 9 
KyL 831. 

{a] If the amount due is readily 
ascertainable, the interest runs from 
the time when due. Manley v. Pa- 
cific Mill, etc., Timber Co., 79 Cal. A. 


74 18% 


‘HH. 474; 
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[§ 525] (2) Cash Sales. 
sale, interest is computed from the date of the deliv- 
ery of the goods,?® or after a reasonable opportunity 
for the buyer to remove the property.*? 
may run from the date of acceptance of the goods, 
although there may have been ineffectual negotia- 
tions concerning payment in stock.** 
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In the case of a cash 
Interest 


Where there 


is nothing to show that there was a credit transac- 


tion, interest should be allowed as of a cash sale.?® 
Continuous delivery. If there is no continuing ac- 


count, interest may be charged from the time pay- 


ment jis due on each item delivered.?° 


[§ 526] (8) Sales on Credit. 
it, interest may be allowed from the expiration of 
the term of credit,*1 although if no precise term of 
credit is given, interest is allowable from the time of 
demand for payment.*? 
-the goods are sold, no interest is due until then.*? 
By the terms of the contract interest may be payable 


On a sale on cred- 


If payment is not due until 


from the date of the sale.*# 


641, 250 P 710. 

31. Manley v. Pacific Mill, etc., Co., 
TON Cali An 64152250) eat Lon Scock Lvs 
Mozzetti, 62 Cal. A, 508, 216 P 979. 

32. Lackawanna Mills v. Weil, 21 
App. Div. 492, 47 NYS 585 [aff 162-N. 
Y. 642 mem, 57 NE 1114 mem]. 

33. Feder-Gregg Shoe Co. v. Big 
Four Shoe Store Co., (Tex. Civ. A.) 
284 SW 717. 


34. Winterburn v. Boon, 6 Sask. L. 
177, 10 DomLR 621, 23 WestLR 556, 
3 WestWkly 1068. 

See Last West Lumber Co. v. Had- 
dad, 8 Sask. L. 407 (to the effect 
that, under a statute, interest is al- 
lowed after a demand). 


35. Allen v. St. Leger, 19 OntWN 
443. 
36. U. S—Atlantiec Phosphate Co. 


V-Gratlin,s Ita Ue S492 Oto. 
29 L. ed. 221; Yellow Poplar Lumber 
Co. v. Daniel, 109 Fed. 39, 48 CCA 204. 

Ala.—Shields v. Henry, 31 Ala. 53; 
Waring v. Henry, 30 Ala. 721. 

Ark.—George H. McFadden Bros. 
Agency v. Keesee, 179 Ark. 510, 16 
SW (2d) 994. 

Cal.—Lewis v. Farmers’ Grain, etc., 
Col, 52 1CalhvAy, 201; 198 PP 426). Marx 
v. Raley, 6 Cal. A. 479, 92 P’519. 

Ga.—Parke v. Foster, 26 Ga. 465, 
71 AmD 221. 

Ill.—Maltman v. Williamson, 69 Ill. 
423; New Boston Presb. Church v. 
Emerson, 66 Ill. 269. 

Iowa.—Enslow v. Ennis, 155 Iowa 
266, 135 NW 1105. ; 

Kan.—Sturges v. Green, 27 Kan. 
235; Wyandotte, ete., Gas Co. Vv. 
Schliefer, 22 Kan. 468. 

Md.—Smith v. Shaffer, 50 Md. 132. 

Mass.—Foote v. Blanchard, 6 Allen 
221, 88 AmD 624. 

N. Y.—Peetsch v. Quinn, 7 Misc. 6, 
27 NYS 323. 

Ss. C.—Dotterer v. Bennett, 39 S. C. 
L. 295. 

TNex.—Rule-Jayton Cotton Oil Co. v. 
Vera Gin Co., (Civ. A.) 261 SW 157. 


Wisi—J. is «Case Plow Works ve: 
Niles, ete.,'Co., 107 Wis. 9, 82 NW 
568. 


But see McIlvaine v. Wilkins, 12 N. 
Houghton v. Hagar, Brayt. 
(Vt.) 133 (both holding that in such 
cases interest runs from the time of 
a demand for payment). 


[a] Installment deliveries.—A 
contract for the manufacture and de- 
livery of automatic bale systems, 
which stipulates for ‘deliveries on 
designated dates between June 1 and 


August 1 following, and which re- 
quires the buyer to pay in install- 
ments, and to pay the final amount 
due thereon on or before September 
1 following, does not contemplate that 
the systems shall be paid for before 
delivery, and the seller is not en- 
titled to interest on the unpaid price 
from September 1 unless he shows 
that the systems were ready for ‘de- 
livery before that date. Reagan 
Round Bale Co. v. Dickson Car Wheel 
Co.,..55, Tex. Civa, Ax 509, 1218 SWe526s 


[b] Nonpayment of check.—A sell- - 
er, on nonpayment of a check given by 
the buyer was held entitled to inter- 
est upon the purchase price from the 
date of the sale. George H. McFad- 
den Bros. Agency v. Keesee, 179 Ark. 
510, 16 SW (2d) 994. 


[c] Modified agreement.—In case 
of a modification of the original con- 
tract to sell the interest is allowable 
from the date of delivery under the 
modified agreement. Lackawanna 
Mills v. Weil, 21 App. Div. 492, 47 
aia 585 [aff 162 N. Y. 642, 57 NE 


[d] Proper installation.—If the 
price is payable when a machine is 
properly installed and works prop- 
erly, interest is allowable from that 


times ‘Kester v. Miller, 119 UN-1Ci aghe 
26 SE 115. 
37. Friedman v. Citizens’ Natural 


aa etc., Co., 82 Ind. A. 667, 147.NE 


38. Denver Pressed Brick Co. v. 
Young, 49 Colo. 498, 113 P 499. 


39. Knapp v. Hubbard, 176 Mich. 
264, 142 NW 571. ee 


40. Martin Bros. Co. v. Peterson, 
38 S. D, 494, 162 NW 154. 


41. Goulds Mfg. Co. v. Muncken- 
beck, 20 App. Div. 612, 47 NYS 325; 
Bannerman v. Fullerton, 5 N. S. 200. 


42. See Beers v. Reynolds, 11 N. 
Pee oie 
43. Schwartz v. Dashiff, 92 Conn. 


135, 101 A 580. 


44. Stark v. Anderson, 104 Mo. A. 
128, 78 SW 340. See Parke v. Fos- 
ter, 26 Ga. 465, 71 AmD 221 (where 
payment was due upon a certain 
event after delivery, the court held 
there was a cash sale, regardless, and 
that interest was due from the date 
of the sale). 


[a] Interest payable in install- 
ments.— Where the price is not exigi- 
ble until after five years on payment 
of interest at the commencement of 
each year, the failure to pay the sec- 
ond year’s interest will not forfeit 
the term, no such penalty being ex- 
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[§ 527] 7. Evidence as to Payment—a. Presump- 
tions and Burden of Proof.t® The general rule that 
the burden of proof rests on the party having the 
affirmative of the issue*® applies in suits involving a 
question of payment as to a sale.47 Where there is 
a general denial of the indebtedness, the burden is 
on the seller to prove nonpayment,*® and that pay- 
ment is due from the buyer,*? and that the buyer 
is entitled to no set-off or eredits,°° even where the 
seller claims nonpayment by way of counterclaim ;°* 
but if payment is alleged as a defense, the burden is 
on the buyer to prove it,°? and that it was the proper 
amount as due at the time,®® since, if the obligation 
is admitted, payment is an affirmative defense which 
should be set up and proved by the buyer.®* Where 
the buyer has, beside making a general denial, al- 
leged payment and failed to introduce evidence to 
support it, the burden is on the seller to prove non- 
payment.°> Where the buyer admits the obligation 
but claims that the transaction is on credit, he must 
show such fact.°° The burden is on the buyer who 
claims that notes were given as absolute payment.°* 


Further, the burden is on the seller to prove. that 


obligations assumed by the buyer, as payment, are 
due and unpaid before full recovery is allowed.*® 
The burden is on the buyer to prove that the price 
was to be paid by crediting the seller’s note, and that 
such was done, where the agreement provided for 
that method of payment.°® Where payments by the 
buyer are applied by the seller to another account, 
the burden is on the seller to prove such application 
proper.°® The burden is on the seller to prove that 
the buyer’s credit is unsatisfactory and that he acted 


SALES. 


in good faith in exercising an option to demand cash 
payment.°+ 


Presumptions. No presumption of payment arises 


from the fact of delivery where nothing is said as’ 


to whether the sale is for cash or on eredit,®? and a 
recital of payment in a bill of sale has been held not 


to be conclusive of the fact,°*® but where no time is: 


specified, payment will be presumed to become due 
on the date of delivery.®* Checks are presumed not 
to be received as payment.°> In an action by the 
buyer for damages on the seller’s breach of contract, 
if payment is alleged by the buyer and is admitted 
by the seller, the presumption is that it was made 
within the time prescribed by the contract.°® It has 
been held that, if there is proof of a sale and delivery 
of goods, without proof of payment, the presumption 
is that the sale was on credit or that the seller’s right 
to detain the goods was waived.®? 


[§ 528] b. Admissibility. The rules governing 
the relevancy, competency, and materiality of evi- 
dence in civil actions generally®® are applicable as 
to question of payment.®® Evidence as to payment 
must be connected with the transaction in issue to 
be admissible,*° and thus, on the issue of payment, 
evidence is not admissible as to the buyer’s habit of 
paying bills promptly,“ as to the retail price of 
certain items,‘? or as to whether the seller drew 
drafts upon the buyer, where there is no offer to 
show such to be in discharge of the buyer’s obliga- 
tion.7? Evidence that payment was made to the 
seller’s clerk in other goods is immaterial, the au- 
thority of the clerk not being shown.** Evidence 
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pressed or implied. Bacchus v. Mor- 
eau, 7 Rob. (La.) 539 


45. Burden of proof generally see 
Evidence § 13 et seq. 


Presumptions generally see Evi- 
dence § 25 et seq. 


46. See Evidence § 13 et seq. 
47. See cases infra this section. 


Burden of proof as to payment gen- 
erally see Payment §§ 176-187. 


Presumptions as to payment gen- 
erally see Payment §§ 188-247, 


48. Bell v. Grimstad, 82 Mont, 185, 
266 P 394. 

49. Ala.—Carrico y. J.. H. Duval 
Prihting Co., 219 Ala. 65, 121 S 59; 
Herzfeld Lumber Co, v. Langley, 18 
Ala. A. 485, 93 S 378. 


D. C.—Ross v. McLean, 56 App. 62, 
10 F. (2d) 627 [certiorari den 270 
U. S. 656 mem, 46 SCt 353 mem, 70 
L. ed. 784 mem]. 


Tll.— Peter Schoenhofen Brewing 
Co. v. Newbold, 203 Ill. A. 234. 


Iowa.—Brenton v. Hill, 197 Iowa 
125, 196 NW 947; Carlsten-Williams 
Co. v. Marshall Oil Co., 187 Iowa 80, 
173 SW 903; Baldwin V. Moser, 155 
Iowa 410, 136 NW 195, 123 NW 989. 


Mo.—Western Wheeled Scraper Co. 
vy. Spitcaufsky, 199 Mo. A. 513, 204 
Sw 34. 

50. Carlsten-Williams Co. v. Mar- 
shall Oil Co., 187 Iowa 80, 173 NW 
903. 

51. Yancey v. Northern Pac. R. 
Co., 42 Mont. 342, 112 P 533. 


52. Ala.—Frank v. Davis, 214 Ala. 
601, 108 S 575. 


Ark.—Arkansas Brick, etc., Co. v. 
Crabtree, 177 Ark. 195, 5 SW (2d) 
939; St. Louis, ete., R. Co. v. Bertig 


— 


Store Co., 142 SW 830. 
Ga.—Christian v. Bryant, 102 Ga. 
561, 27 SE 666. 
Ill.—Peter Schoenhofen Brewing 
Co. v. Newbold, 203 Ill. A. 234. 


Ky.—Kitchen vy. Powell, 163 Ky. 
92, 1738 SW 324, 
La.—Coleman v. Mollere, 22 la. 


Ann. 106; Devoe, etc., 
10 La, A. 226, 120 S 711. 


Mass.—Puritan Wool Co. v. Win- 
sted Hosiery Co., 263 Mass. 467, 161 
NE 413. 

Mont.—Bell v. Grimstad, 82 Mont. 
185, 266 P 394. 


N. M.—Tryone Knitting Mills Vv. 
Rubin, 27 N. M. 324, 201 P 867. 

N. Y.—Bame v. Groat, 171 App. 
Div. 708, 157 NYS 750. 

Philippine.—Harry E. Keeler Elec- 
tric Co., Ine. v. Rodriquez, 44 Philip- 
pine 

Tex.—May v. Behrends, 
50 SW 413 

Wash. —watt v. maty Gravel Co., 
142 Wash. 381, 253 P 12 

53. Ham Segre os v. Mizell, 
215 Ala 14351108 372 

54. Christian v. Bryant, 102 Ga. 
561, 27 SE 561. 

55. Brenton v. Hill, 197 Iowa 125, 
196 NW 947; Baldwin v. Moser, 155 
Iowa 410, 186 NW 195. 

56. Whitlock v. Bueno, 1 Hilt. (N. 
Vey iat 

57. Empire Separator Co. vy. Mar- 
shall, 158 Minn. 236, 197 NW 216. 

58. People’s Co-op. Store Co. v. 
Blegen, 159 Minn. 158, 198 NW 425. 

59. Kelley v. Thurlough, 124 Me. 
449, 1380 A 241. 

60. Ellerbeck v. Shank Auto Co.., 


Co. v. Smith, 


(Civ AY) 


43 Ida. 780, 254 P 1055. 


61. Midland Linseed Products Co. 
FigShenige R. Sargent Co., 281 Fed. 


a Robbins vy. Harrison, 31 Ala. 


63. Rice v. Hancock, 16 S. C. L. 
393; Lewis v. Castleman, 27 Tex. 407. 
See also Hull v. Pitrat, 45 Fed. 94 
(holding an unequivocal acknowledg- 
ment by the seller of payment, in the 
contract to sell, sufficient to establish 
such payment). But see Cousins v. 
Bowling, 100 Mo. A. 452, 74 SW 168 
(holding that a statement in a mem- 
orandum of a contract of sale that 
money given the seller was a pay- 
ment is binding, and it cannot be 
Hee that it was given as a for- 
ei 


64. Chesbrough v. Lanski, 204 Ill. 
AX £925" Julius Kine) Optical =Covivs 
Treat, 72 Mich. 599, 40 NW 912. 


65. Brandon First State Bank y. 
Kohl, 79 Colo. 620, 247 P 571. 


66. Wolf v. Willitts, 35 Ill. 88. 


ane Edmunds v. Wiggin, 24 Me. 
68. See Evidence § 89 et seq. 


69. Admissibility of evidence as to 
payment generally see Payment §§ 


{ihe Torinus v. Matthews, 21 Minn. 


71. May ie Behrends, 
A.) 50 SW 41 


72. Dothan cae an v. White, 
14 Ala. A. 405, 69 S 992 


73. East, etc., meee Lumber Co. 
v. Barnwell, 78 Tex. 328, 14 SW 782. 


74. Burger v. Limbach, 42 Mich. 
162, 3 NW 942. 


(Tex. Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


> 


(fh eae 


§§ 528-530] 


that the goods were delivered in payment of a debt 
is admissible.*®> When goods were delivered to the 
buyer by a third person from whom the seller bought 
them, such third person may testify that the buyer 


did not pay him,’® but evidence as to payments to | 


a third person by the buyer is inadmissible in a suit 
against the buyer for goods delivered to another.77 
Where determination of the amount of payment is to 
be by measurement, and the buyer disposes of the 
property, the seller may offer evidence of the 
amount.7§ 

Credit. Evidence of the buyer’s financial condition 
is admissible to show the improbability of giving 
time,’® and evidence that credit was allowed on past 
sales is competent to prove credit in the sale in ques- 
tion.*® Instructions to, and authority of, a seller’s 
agent are competent evidence for a jury in determin- 
ing whether more credit was given.® 

Where payment is by check or draft, evidence is 
admissible as to whether the check was good,’? and 
as to the condition of a bank which is to pay a 
draft,®* or as to the choice of banks.’+ 

[§ 529] c. Weight and Sufficiency.8® The proof 
as to questions of payment is subject to the general 
rules governing the determination of the weight and 
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view of the admission in its pleading, 
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sufficieney of evidence in civil actions,°® as in the 
case of an:effort to show that there was payment,*? © 
or that there was no payment’?” or that payment 
was not due,®*® or that demand was made for pay- 
ment,®® or that the buyer was willing, able, and 
ready to pay,®° or that certain notes were given in 
payment,®! or that checks of the buyer were given 
in payment,®* or that a debt was to be accepted as 
payment,®* or that payments had been credited,®* or 
that credit was given for goods returned to the sell- 
er,’> or that payment of a note was payment,®® or 
that payment was by. corporate stock,?* or that the 
buyer refused to pay drafts drawn on it,°® or that 
payment was not made in time,®® or that the seller 
waived the stipulation that payments be made at a 
specified time,! or that goods were sold on consign- 
ment,” or that the buyer agreed to pay a tax on the 
eoods.* That the seller indulged the buyer’s inabil- 
ity to pay under a cash sale for a short time was not 
sufficient to show a sale on ecredit.* 


[§ 530] 8. Questions for Jury.® In an action in- 
volving a question of payment, many matters are 
questions of fact and hence for the jury or the court 
sitting as a jury, as, for example, whether there was 
payment,® or whether there was payment by a third 


payment.—In, tig Store Co., 101 Ark. 611, 142 SW 


830; Colossus Co. v. D. L. Fair Lum- 


75. Beatty v. Heath, (Mo. A.) 183 [ec] Application of 
Sw 1102. 
76. Martin v. Shannon, 101 Iowa 


620, 70 NW 720. 


77. Kramer v. Compton, 
216, 52 S 361. 


78. Furrow v. Bair, 84 W. Va. 654, 
100 SE 506. 


22... oulius Binge Opucal Co; “-v; 
Treat, 72 Mich. 599, 40 NW 912. 


80. West v. Platt, 127 Mass. 367; 
Tibbetts v. Sumner, 19 Pick. (Mass.) 
166. 


81. Hardy v. Cheney, 42 Vt. 417. 


82. Jendresen v. Hansen, 50 Mont. 
216, 146 P 473. 


83. Hall v. Bowen-Oklesby Mill- 
ingi-Co., Lib Ark:)-699; -300..S' WwW 412% 
J. R. Rice Co: v. Hardeman-King Co., 
130 Okl. 48, 265 P 102. 


84. J. R. Rice Co. v. Hardeman- 
King Co., supra. 

85. Weight and sufficiency of evi- 
dence’ as to payment generally see 
Payment §§ 261-266. 


86. See Evidence § 1730 et seq; 
and cases infra this section. 


87. [a] Evidence held sufficient. 
—Illinois Smelting, ete., Co. v. Hor- 
ton, 197 Ill. A. 451; Brenton vy. Hill, 
197 Iowa 125, 196 NW 947; Downes 
v. Rogers, 102 Kan. 797, 171 P 1150; 
Hughitt v. Sayen, 218 Mich. 451, 188 
NW 430; Hawver v. Ingalls, 93 Minn. 
371, 101 NW 604; Mishawaka Woolen 
Mfg. Co. v. Hough, (Mo. A.) 282 SW 
733; McCutcheon Bros. Vehicle, etc., 
Co. v. Farrar, (Mo. A.) 256 SW 509; 
Cruse v. Holstein Lumber Co., (Nebr.) 
97 NW 295; Morris v. Hofferberth, 
81 App. Div. 512, 81 NYS 403 [aff 
180 N. Y. 545, 78 NE 1127]. 


[b] Evidence held insufficient.— 
George E. Shelton Produce Co. v. Lena 
Lumber Co., (Ark.) 291 SW_ 430; 
General Ccoperage, etc., Co. v. Hedg- 
es, 141 Ark. 393, 216 SW 712; Meyer 
v. Gotsdiner, 208 Iowa 677, 226 NW 
38 [foll Meyer v. Steinberg, (lowa) 
226 NW 40]; Gibbon Farmers’ El. 
Co. v. Herschmann, 160 Minn. 326, 
200 NW 293; Bame v. Groat, 
App. Div. 708, 157 NYS 750; Canta- 
sano v. Courtney, 98 Misc. 623, 163 
NYS 156; Kremer v. Haas, 123 NYS 
975; Seidenfried v. Ullman, 123 NYS 
2; Watt v. Lake Gravel Co. 142 
Wash. 381, 253 P 124. 


166 Ala. 


and the fact that there was no di- 
rection as to application of a pay- 
ment which, defendant asserted, 
should have been applied to particu- 
lar contracts, and it appearing there 
was no objection to the application 
made, which plaintiff contended was 
communicated to defendant, a find- 
ing that the amounts claimed were 
due was warranted. Swinehart Tire, 
ete., Rubber Co. v. William Whitman 
Co., 266 Fed. 45. 


[d] Omission to credit payment. 


—In suit on open account, an omis- 


sion from a credit statement of pay- 
ment admittedly made could not alone 
overcome proof that credit was giv- 


en. Rosenberg vy. Basso, 12 La. A. 
395,.126 S 260. 
[e] Written receipt for inade- 


quate amount.—One who has bought 
and received poultry at _ different 
times cannot resist payment therefor 
by proof of a written receipt for a 
sum less than its value, given to him 
by the seller at the’ commencement 
of their dealings, ‘‘to buy poultry, 
at ten dollars per hundred.” De- 
laney v. Towns, 1 Allen (Mass.) 407. 


8714. Evidence held  sufficient.— 
Lawyers’ Co-op. Pub. Co. v. Middle- 
brooks, (Ga. A.) 149 SE 716; Arm- 
strong v. Rorick, 142 Mich. 80, 105 
NW 29; Welle v. Pfau, 151 Minn. 
279, 186 NW 578; Miller v. Snyder, 
149 Mo. A. 97, 129 SW 1073; Hitch- 
ings v. Kayser, 65 App. Div. 302, 72 
NYS 749 [aff 171 N. Y. 636, 63 NE 
1118]. 

88. [a] Evidence held sufficient. 
—Gutmann v. Klimek, 116 Minn. 110, 
133 NW -475; Western States Port- 
land Cement Co, v. Bruce, 160 Mo. A. 
246, 142 SW 783. 

[b] Evidence 
Peo. v. Traves, 
NW 130. 

89. [a] Evidence held sufficient. 
—Anderson v. Ward, (Mo. A.) 21 SW 
(2d) 886. 

90. [a] Evidence held  insuffi- 
cient.—Condley v. Consolidated Lum- 
ber Co., 53 Cal. A. 8, 200 P 69. 


held 
188 Mich. 


insufficient.— 
345, 154 


91. [a] Evidence held insuffi- 
cient.—Reynolds v. Moody, 195 Ky. 
510, 248 SW 35. 

92. [a] Evidence held insuffi- 


cient.—St. Louis, etc., R. Co. v. Ber- 


ber Co., 156 Miss. 878, 127 S 300. 


93. [a] Evidence held sufficient. 
—Valley Lumber Co. v. McGilvery, 16 
Ida. 338, 101 P 94. 


94. [a] Evidence held _ sufficient. 
—Kitchen v. Powell, 163 Ky. 92, 173 
SW 324. 

95. [a] Evidence held sufficient. 
—Shepherd v. Elfers, 120 NYS 60. 

96. [a] Evidence held sufficient. 


—Moore v. Rea, 172 Ark. 1177, 288 SW 


892; Morse v. Dayton, 85 Misc. 12, 
147 NYS 68. 
97. [a] Evidence held insuffi- 


cient.—Goddard v. Stockton, 68 Colo. 
290; L387 PP 518. 

98. [a] 
—Brigham 
Assoc. v. G. 
Co., (Mo.) 220 SW 911. 


99. [a] Evidence held sufficient 
—Leopold Desk Co. yv..Schwab, 159 
La. 987, 106 S 539. 

1. [a] Evidence held insuffi- 
cient.—Condley v. Consolidated Lum- 
ber Co., 53 Cal. A. 8, 200 P 69. 

2. [a] Evidence held sufficient.— 
Johnston-Crews Co. v. Smith, 161 Ga. 
382, 131 SE 65 [aff 33 Ga, A. 25, 125 
SE 734]. 

3. [a] Evidence held insufficient. 
—Wolkind v. R., etc., Cloak, etc., Co., 
184 NYS 460. 

4 Flannery v. 
483, 43 SE 765. 

5. Province of court and jury gen- 
erally see Trial [88 Cyc 1511]. 

Questions for jury as to payment 
generally see Payment §§ 269-274. 

Questions for jury as to payment 
of negotiable instruments see Bills 
and Notes § 1389. 

6. Ark.—Arkansas Brick, etc., Co. 
v. Crabtree, 177 Ark. 195, 5 SW (2d) 
939; Brown Shoe Co. v. Collard, 161 
Ark. 665, 252 SW 580. 

Ky.—Vanarsdall v. Russell, 144 Ky. 
836, 140 SW 68. 

Miss.—Gulfport Fertilizer Co. v. 
McMurphy, 114 Miss. 250, 75 S 113. 

Mont.—Bell v. Grimstad, 82 Mont. 
185,- 266 P 394. 

R. I.—Silvagno v. Paolino, 
652. 

Vt.—Gilman v. Booth, 91 Vt. 123, 


Evidence held sufficient. 
City Fruit Growers’ 
H. Zollmann Produce 


Harley, 117 Ga. 
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person ;* whether there had been a full or partial pay- 
whether there was unreasonable 
delay in making payment;? whether cash payment 
had been waived;!° whether the buyer’s performance 
in the form of a tender is sufficient,1 as where the 
agent of the seller agrees to call on the buyer, at the 
latter’s request, and collect on presentation of the bill 
of lading and invoice,!” or where a certificate of de- 
posit of a nearby bank of unquestioned solvency is 
tendered;!* whether the buyer owes the seller for 
goods sold;14 whether a note was absolute or condi- 
tional payment;t® whether a check was received by 
the seller;'® whether the seller accepted returned 
goods as part payment;*? whether there was a fail- 
ure to pay the price due on delivery;+® what was the 
if it be in dispute;1® whether the buyer 
specified the bank on which to draw a draft and was 
responsible after the bank’s default;*° what is the 
importance of a receipt written by the seller;?! 
whether crediting by a bank of the seller’s account is 
payment ;*? whether drafts on the buyer had been 


* ment of the price;* 


amount, 


99 A 730. 


[a] Nonsuit held improper.—In 
an action for the purchase price of 
certain materials under an alleged 
contract in writing, where there was 
opinion evidence, based on compari- 
son of handwriting that the signa- 
tures were those of defendants, and 
also evidence of delivery and non- 
payment, a nonsuit_was improperly 
granted. Evans v. Mette 29 Ga. 
A. 126, 113 SE. 703. 


7. Bloom v. Smith, 180 NYS 395. 


8. Coons v. Sanguinetti, 90 App. 
Div. 615, 86 NYS 367. 


o Peoria Grape Sugar Co. v. Tur- 
be EM 681, (ol eIN EY 5 Sie eatin 6D 
barn DNS 656]. 


10. Drum-Flato Commission Co. 
v. Zeb. F. Crider Commn. Co., 165 Mo. 
84, 65 SW 239. 


11. Simmons yv. Swan, 275 U. S. 
113, 48 SCt 52, 42 L. ed. 190 [rev 11 
We (2d) e260 eam Turpentine Co 
vy. Mizell, 215 Ala. 148, 110 S 372; 
Veitch v. V. B. Atkins Grocery, etc., 
Co., 5 Ala. A. 444, 59 S 746; Gerber 
v. Ogle Coal Co., 195 Wis. 5678, 218 
NW 361, 57 ALR 838. 


12. Veitch v. V. B. Atkins Grocery, 
etc., Co., 5 Ala. A. 444, 59 S 746. 


13. Simmons v. Swan, 275 U. S. 
ioeas SOtto2, 72°. 7eds 190 [rev 11 
EB. (2d) 267]. 

[a] Reasons for rule.—(1) “In 
view of the way in which business is 
done at the present day, it might be 
found to have been natural and rea- 
sonable to suppose that a certificate 
of deposit from a well known sol- 
vent bank in the neighborhood would 
be enough.” Simmons v. Swan, 275 
Css Maio. LON 4e SOU. bicamiic ela, WCC. 
190. (2) “What the business com- 
munity generally understands’ the 
word ‘payment’ to mean should, so 
far as possible, be its meaning in 
law.” Simmons vy. Swan, 11 F. (2d) 
267, 270 [rev on other grounds 275 U. 
s. 113, 48 SCt 52, 72 lh. ed. 190]. 


SALES 


to constitute a 


ment.?? 


14. Wright v. 143 Wash. 


162, 254 P 846. 

15. Lanphere v. 
300, 189 NW _ 845; 
Separator Co. v. Marshall, 
236, 197 NW 216. 

16. Pnnis-Bayard Petroleum Co. v. 
Plainville Mill, ete., Co., 118 Kan. 
202, 235 P 119. 

17. Frank v. Davis, 214 Ala. 601, 
LO8sS).575; Colossus ‘Co. iv. Dy Lishair 
Lumber Co., 156 Miss. 878, 127 S 300. 


18. Ernest Irvine, Inc. v. Murphy, 
%V Colo. 285; 236 P 1000. 

19. Frank v. Davis, 214 Ala. 601, 
108 S 575; Olean vy. Deacutis, (R. I.) 
148 A 34; Phenix Furniture Co. v. 
Dagesett, 1450S. C2535 43 (SB. 220% 


Collins, 


Ackles, 220 Mich. 
Empire Cream 
158 Minn. 


Taylor “Motor*-Car Co. Vv. Elansen, 
(Utah) 282 P 1040. 
20. J. R. Rice Co. v. Hardeman- 


King Co., 130 Okl. 48, 265 P 102. 


21. Paddock v. Hatch, 169 Mich. 
2 ae NW 990. 


Berg v. Se. 

127 Kan. 354, 273 P 462. 
23. Penn Oil Co. v. Triangle Petro- 
leum, etc., Co., 136 Md. 559, 111 A 482. 


24 Empire Rubber Mfg. Co. v. 
Morris, 77) N: 3, W498), 72) A= 11009% 


25. Glines vy. Berry Box, etc., Co., 
248 Mass. 518, 143 NE 344; Edward 
Thompson Co. v. Foy, 115 Miss. 848, 
76 S 685. 


26. Ill.—wWells v. Merle, etc., Mfg. 
Coy 66> TL Ace 29127, 

Md.—Powell v. Bradlee, 
J. 220. 


State Bank, 


Se LLU 


N. H.—Consolidation Coal Co. v. 
Twin State Gas, etc., Co., 129 A 876. 


N. Y.—Adams _ v. Roscoe Lumber 
Co., 159 N. Y- 180,53 NE 805; Parker 
v. Baxter, 86 N.- Y. 586 [aff.19 Hiun 
410]; Hall v. Stevens, 40 Hun 578, 
2 NYSt 303 [rev on other grounds 116 
NY Ole NID Ro Tan. Do) Mary Al 8 Oeile 

N. Di—Witte vy. Reilly, 11 N. D. 
203, 91 NW 42. 
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presented for payment;?? what were the terms of 
payment;?* whether there was an agreement mod- 
ifying the terms of payment ;?° whether the delivery 
by the seller was made under such circumstances as 


waiver of default in payment ;?% 


whether there was a waiver of a stipulation for can- 
cellation by the seller if payments were not made on 
time ;27 or what was the extent or term of credit.?® 
Where there was uncontradicted evidence that there 
was eredit, it was error to direct a verdict on the 
basis of cash sale.2® Questions may be for the court, 
however, as, for example, where the evidence is un- 
disputed;*° where a written agreement admittedly 
covers the whole transaction, and the buyer pays in- 
to court a sum sufficient by the terms of such writ- 
ing;*+ or where the contract inhibits an agreement 
by the seller’s agent to take the property as part pay- 


Under Uniform Sales Act?? the materiality of the 
buyer’s breach in failing to pay for goods delivered 
in installments is a question of fact. 34 


Or.—Johnson v. Iankovetz, 57 Or. 


24, 110 P 398, 29 LRANS 709. 


27. Honesdale Ice Co. v. Lake Lo- 
pore LmMpPreve oly 2Zo2e0 bae aos eo meas 


28. Gutmann y. Klimek, 116 Minn. 
110, 183 NW 475; Zimmern vy. Hein- 
ecke, 17 NYS 728. 


29. Zimmern vy. Heinecke, supra. 
°30. See case infra this note. 


[a] Reasonable time.—In an ac- 
tion for the balance of the price, un- 
der a contract making such balance 
due on receipt of a destination re- 
port, the question whether the buy- 
er had had a reasonable time in 
which to get the destination report, 
where the evidence was uncontra- 
dicted, was for the court. Herzfeld 
Lumber Co. v. Langley, 18 Ala. A. 


°485, 93 S 378. 


31. De Haven v. 
SSG sn ede LOD Se 


32. Groover vy. Frick Co., 41 Ga. A. 
488, 153 SE 612. 


33. See statutory provisions; 
Uniform Sales Act § 45(2). 


34. Gerber v. Ogle Coal Co., 195 
Wis. 578, 218 NW 361; Wilbur» v. 
Means, 171 Wis. 401, 177 NW 575. 


{a] Withholding part of payment. 
—Where a purchaser of lumber had 
paid for each car as delivered ac- 
cording to contract, but had held 
back a small amount on the third car 
because of inferior quality, and dur- 
ing subsequent correspondence of- 
fered payment if the seller would re- 
sume shipments, his breach, if any, 
was not so material as to entitle the 
seller to refuse to make further de- 
liveries under St. (1921) § 1684t— 
45 subd 2, providing that in certain 
instances installment contracts are 
severable, and although breach may 
give rise to compensation, it does 
not give a right to treat the contract 
as broken. Greer v. Oelthafen, 180 
Wis. 131, 192 NW 467. 


Kuhn, 205 Cal. 


and 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


A 
Fa 
7; 
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VII. OPERATION AND EFFECT**5 


[§ 531] A. Transfer of Title?°—1. Ordinary Sale 
or Contract of Sale—a. In General—(1) Intention 
As between the par- 


of Parties*’—(a) In General. 


ties,*® and where neither the statute of frauds*® nor 


35. Effect of sale of corporate 
stock see Corporations §§ 1082, 1083. 


eee Time of transfer of title on 
sale: 
At auction see Auctions and Auc- 

tioneers § 41. 

Of logs or lumber see Logs and Log- 

ging § 92. 

37. Specific applications of rules 
as to intention see infra § 533 et 
seq. 

38. Oliver v. Santa Maria Gas Co., 
Bow Call tA 616; 260 Bb %33385 “Dover 
Lumber Co. v. Whitcomb, 54 Mont. 
14%, 168 P 947. 


39. Roberts v. McWatty, 123 Wis. 
598, 102 NW 18; State v. Wharton, 
117 Wis. 558, 94 NW 359: 


Noncompliance with statute of 
frauds as preventing passage of ti- 
tle see Frauds, Statute of § 414. 


40. Hoffman v. Gosline, 172 Fed. 
113,796 CCA 318 Roberts v. Mc- 
Watty, 123 Wis: 598, 102 NW 18; 
State v. Wharton, 117 Wis. 558, 94 
NW 359. 

41. U. S.—Filiatreau v. U. S., 14 
F. (2d) 659; In re Liebig, 255 Fed. 
458, 166 CCA 534. 

Ala.—Mercharts’ 
Talladega Grocery Co., 217 Ala. 334, 
116 Se 856; °" Cook, ete., Contracting 
Co. v. Bell, 177 Ala. 618, 59 S 273. 


Ark.—Priest v. Hodges, 90 Ark. 
131, 118 SW 253. 

Cal.—Oliver v. Santa Maria Gas 
Con 85 "CalwA. (616, 2607P 3335. Hull 
Walia, oO eCals AleZ 845, 250 MP2 81.0: 


Ida.—Idaho Implement Co. v. Lam- 
bach, 16 Ida. 497, 101 P 951. 


Iowa.—Madden v. Eldridge, 230 
NW 371; Wesco Supply Co. v. Aller- 
ton, 156 Iowa 695, 137 NW 1046. 


Ky.—G. I. Frazier Co. v. Owensboro 
BANE etc., Co., 162 Ky. 301, 172 SwW 
Oa. 

Mo.—Consolidated Flour Mills Co. 
‘ Farmers’ El. Co., (A.) 247 SW 
480. 

N. Y.—Terry v. Wheeler, 25 N.Y. 
520; Carter v. Matthews, 220 App. 
Div. 679, 222 NYS 472 [aff 247 N. 
WNeDo2e ot NB 071 7: 


N.’C.—Watts v. Norfolk Southern 
COL ope N. Gerda, pa SE 582. 


Oh.—Baltimore, ee On aus 


Grocery Co. v. 


Good, 82 Oh. St. 278, “$2 NE 435, 29 
LRANS 713. 

Okl.—Arnold v. Gambrel, 64 Okl. 
283, 167 P 630. 

Pa.—Perkins v. Halpren, 257 Pa. 


402, 101 A 741. 


Tex.—Farmers’ Rice Milling Co. v. 
Standard Rice Co., (Commn. A.) 276 
SW 904 [rev (Civ. A.) 264 SW 276]; 
Gose v. Brooks, (Civ. A.) 229 SW 
979; Morrison v. Murff, (Civ. A.) 212 
SW 212; 


Va.—Birdsong vy. American Peanut 
Corporation, 149 Va. 755, 141 SHE 759. 


Wash.—-Yakima Sash, etc., Co. v. 
Kopp, 140 Wash. 420, 249 P 786; 
Gray v. Puget Sound Nav. Co., 118 
Wash ote, 20a P 975% Heybrook ai 
Beard, 75 Wash. 646, 135 PRP 626; 
Snohomish Iron Works v. Guhr Lum- 
ber Co., 57 Wash. 381, 106 P 1124. 

W. Va.—R. H. Thomas Co. v. 
Lewis, 79 W. Va. 138, 90 SE 816. 

Ont.-—Bradley v. Bailey, 48 Ont. L. 
ie Wilson v. Shaver, 3 Ont. L. 


tention.” 


“In determining whether title to 
personal property has or has not 
passed under a contract of sale, the 
primary consideration is one of in- 
Snohomish Iron Works v. 
Guhr Lumber Co., 57 Wash. 381, 383, 
106 P 1124, 


“The passing of the title under a 


sale of chattels depends upon the 
intention of the parties.” Mer- 
chants’ Grocery Co, v. Talladega Gro- 
cere Copale Ala, B34, 336, 1167'S 
356. 

[a] Intention of both parties.— 


The question of transfer of title al- 
Ways involves the intention on the 
part of the seller to relinquish all 
further claims or control as owner, 
and on the part of the buyer to as- 
sume such control with its conse- 
quent liabilities. Rolfe v. Huntsville 
eke Co.;, 48) Alar) As) 487%, 62.55 
537. 


[b] Where subject matter is or 
has become specific, the question of 
whether title passes becomes wholly 
a matter of the mutual intention of 
the parties. Ellis, ete., Lumber Co. 
v. Hubbard, 123 Va. 481, 96 SE 754. 


[c] Intention may be either ex- 
press or implied.—Merchants’ Gro- 
cery Co. v. Talladega Grocery Co., 
217 Ala. 334, 116 S 356. 


42. U. S.—Hatch v. Standard Oil 
em LOORULDSHa2i4 25) lueds 554-8 UW. 
Soy, Woodruff, 22 Wall. 180, 92 L. 
ed. 863; Barde Steel Products Corp. 
Vv. Internal Revenue Comr., 40 F. (2d) 
412; Meyer v. Grace, 290 Fed. 785; 
In re Clairfield Lumber Co., 194 Fed. 
181 [rev on other grounds 207 Fed. 
255, 124 CCA 641]; Hoffman vy. Gos- 
line, 172 Fed. 113, 96 CCA 318 
Ala.—Shriner v. Meyer, 171 Ala. 
WE, oS ee Oy. CAMNIC aS LOS Ave LUO 
seer on v. Clark, 94 Ala. 505, 10 S 
Ark.—Pierce v. 
550. 

Cal.—South San Francisco Pack- 


Lyman, 28 Ark. 


ing, etc., Co. v. Jacobsen, 183 Cal. 
131,°190 PP 628; Hewletv. Flint, -7 
Cal. 264; Nye v. Weed Lumber Co., 
92 Cal. A. 598, 268 P 659; Levinson 


v. Silverman; 89 Cal. A. 416, 264 P 
796; Oliver v. Santa Maria Gas Co., 
85) (Cale Al Olo, 2o0s = ooo, Ore TOLL 
Cyc]; Gopcevic v. California Pack- 
ing Corp., 64 Cal. A. 132, 220 P 1078; 
ee v. Jones, 61 Cal. A, 732, 215 


Colo.—Prowers v. Nowles, 42 Colo. 
442, 94 P 347. 


Conn.—Wells | v. 
Conn. 675, 51 A 1064. 


Ga.—Flannery v. Harley, 117 Ga. 
483, 43 SE 765; Jordan v. Jones, 
110 Ga. 47, 35 SE 151; Flanders v. 
Maynard, 58 Ga. 56; Cheney v. Dal- 
ton, 46 Ga. 401 


McNerney, 74 


Ill—Rhea v. Riner, 21 Ill. 526; 
Callaghan v. Myers, 89 Ill. 566; 
Windmuller v. Fleming, 129 Ill. A. 


476; Gibson v. Chicago Packing, etc., 
Co., 108 Ill. A, 100. 


Ind.—Farmers’ Nat. Bank v. Coy- 
ner, 44 Ind. A. 335, 88 NE 856. 


Iowa.—Sempel v. Northern Hard- 
wood Lumber Co., 142 Iowa 586, 121 
NW 23 [rev 115 NW 899]. 

Kan.—Barber v. Thomas, 66 Kan. 
463) 71 P 845; O'Farrell. v. McClure; 
5 Kan. A. 880, 47 P 160; Kneeland 
v. Renner, 2 Kan. A. 451, 43 P 95. 

La.—California Fruit Exch. v. 


the rights of ecreditors*® are involved, the questions 
of whether or not title has passed to the buyer,** 
and, if so, when,*? depend on the intention of the 


John .Meyer, Inc., 166 La. 9, 116 S 
575 [aff 8 La. A. 198]. 


Me.—American Thread Co. v. Milo 
Water Co., 128 Me. 218, 146 A 695. 


Mass. Snonwin v. Mudge, 127 
Mass. 547; Foster v. Ropes, 111 
10; Martin v. Adams, 104 
. 262; Cox v. Jackson, 6 Allen 
108; Riddle v. Varnum, 20 Pick. 280; 
Mason v. Thompson, 18 Pick. 305. 

Mich.—Cadillac Mach. Co. v. Mitch- 
ell-Diggins Iron Co., 205 Mich. 107, 
171 NW 479; Scotten v. Sutter, 37 


Mich. 526; McDonough v. Sutton, 35 
Mich. 1; Wilkinson v. Holiday, 33 
Mich. 386. 

Minn.—Presley Fruit Co. v. St. 
Louis, ete) Ri Co. (130. Manin. Ss 
153 NW 115. 

Mo.—Keen v. Rush, (A.) 19 SW 
(2a) 25; Turner Looker Liquor Co. 


v. Hindman, (A.) 232 SW 1076 [aff 
298 Mo. 61, 250 SW 388]. 


N. J.—Kerr v. Henderson, 
J. L. 724, 42 A 1073. 


N. Misiones v. Jernigan, 
M. ard 223 P 100. 


Y.—Henry Glass v. 
239. NIL 475, 147 NE 71; Groves 
v. Warren, 226 N. Y. 459, 123 NE 
659; Bacon v. Gilman, 57 NGS 656; 
Terry v. Wheeler, ig) INS ae 520; 
Kimberly v. Patchin, L Sisk NG ees 330, 
75 AmD 334; Glanzer v. J. K. Armsby 
Co., 100 Mise. 476, 165 NYS 1006. 


CPeeeie pede Vv... Porter,/o2 ~“Disn: 


Or.—Haines v. McKinnon, 35 Or. 
Dio, Orlane 9 Olas Wadhams v. Balfour, 
30-Or. 313, 52 P 642 


S. D.—Barnard vy. Tidrick, 35 S. D. 
403, 152 NW 690. 


Tex.—Scott v. Lubbock Grain, etc., 
Co.,:113 Tex. 127, 252 Sw.164; Irvin 
v. Edwards, 92 Tex. 258, 47 SW 719; 
Atlas Torpedo Co. v. U. S. Torpedo 
Co., (Civ. A.) 15 SW (2d) 150; Mor- 


62 N. 
29 N. 


Misroch, 


rISs! ov.) Kiiepper ws (C©rva Ae) i0 SWw 
(2d) 1012. 
Vt.—Towsley v. Dana, 1 Aik. 344. 
Wash.—Yakima Sash, etc., Co. v. 
Kopp, 140 Wash. 420, 249 P 786; Lan- 
ham v. Longmire, 100 Wash. 413, 
171 P 237; Lauber v. Johnston, 54 


Wash, 59, 102 P 873; Pacific Lounge, 
etc., Co. v. Rudebeck, 15 Wash. 336, 
46 P 392; .Meeker v. Johnson, 3 
Wash. 247, 28 P 542. 


W. Va.—Furrow v. Bair, 84 W. 
Va. 654, 100 SE 506; Buskirk v. Peck, 
57 W. Va. 360, 50 SE 432 Hunting- 
ton Bank v. Napier, 41 W. Va. 481, 
23 SE 800; Morgan v. King, 28 W. 
Wal, Leo ATE ooo. 


Wis.—Delaney v. Globe Shipbuild- 
ing Co., 175 Wis. 167, 184 NW 696; 
State v. Patterson, 138 .Wis. 475, 120 
NW 227; Roberts v. McWatty, 123 
Wis. 598, 102 NW 18; Thayer. v. 
Davis, 75 Wis. 205, 43 NW 902; Mor- 
row v. Campbell, 30 Wis. 90; Mor- 
row v. Reed, 30 Wis. 81. 


Eng.—Seath v. Moore, 11 App. cae 
oar Shepherd v. Harrison, a Ws 5 
- 116; Martineau v. Kitching 
L: ies Oe Bae 436. Young v. 
Matthews, L. R. 2 C. P. 12730 Palle 
v. Fletcher, 18 C. B. N. S. 403, 114 
ECL 408, 144 Reprint 501; Joyce v. 
Seba, LCR IBY MINE Sy pela SL 1 DOAL 
84, 144 Reprint 34; Turley v. Bates, 
2 H. & C. 200, 159 Reprint 83; Gil- 
mour v.. Supple, 1! -Moore’ Ps Cy 551; 

14 Reprint 803. 


Ont.—Re Faulkners, Ltd., 40 Ont. 
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parties manifested at the time of the transaction*® 
The parties may 
make whatever agreement they see fit as to when 


or the making of the bargain.*# 


the title shall pass.#® 
Exception to rule. 


of the intention of the parties.*7 


fee Om eoUSh vary. wil b eOnt. 
Mason v. Great Western R. Co., 
PE CuO Bs TS. 


“The question as to when the ti- 
tle to personal property passes to 
a vendee under and in pursuance of 
a contract of sale, depends upon the 


12235: 
Bab 


intention of the parties.’’ Lauber v. 
poinston, 64 GWash..159, 61; 9102 P 
[a] “It is elementary that the 


time when the transfer of the ti- 
tle takes place depends upon the in- 
tent of the parties to the contract.” 
Delaney v. Globe Shipbuilding Co., 
175 Wis. 167, 170, 184 NW 696. 


[b] As general rule, ‘‘the ques- 
‘tion of when title to goods sold 
passes is one of intention between 
the parties.” Levinson v._ Silver- 
man, 89 Cal. A. 416, 264 P 796, 797. 


[ec] “Broadly speaking, the queSs- 
tion when the title to personal prop- 
erty passes is dependent upon the 
intention of the parties.” Sempel v. 
Northern Hardwood Lumber Co., 142 
Iowa 586, 590, 121 NW 23. 


[d] If possible, effect will be 
given to intention of the parties as 
to when title shall pass. Pierce Oil 
en v. Carroll, (Tex. Civ. A.) 277 SW 


'[e] “In case of sale of specific 
goods (1) that is, goods that are 
specified at the time the contract is 
made, the title passes at the time 
the parties intend that it shall pass.’ 
BH. L. Welch Co. v. Lahart El. Co., 
122 Minn. 432, 436, 142 NW _ 828. 
To same effect FEdwards v. Wolf, 
(Tex. Civ. A.) 12 SW (2d) 1056; El- 
lis, etc., Lumber Co. v. Hubbard, 123 
Va. 481, 96 SE 754. (2) The rule is 
the same under statutory provisions. 
Forbes v. Hunter, 223 Ill. A. 400; 
Cassinelli v. Humphrey Supply Co., 
43 Nev. 208, 183 P 523; Lewis v. 
American R. Express Co., 111 Misc. 
146, 180 NYS 751; Breden v. John- 
son, 56 N. D. 921, 219 NW 946; Rehr 
v. Trumbull Lumber Co., 110 Oh. St. 
208, 143 NE 558; Pulkrabek v. Bank- 
"| Morte... Corp.) 115) Or. 379, 238 
P 347; Boscobel v. Muscoda Mfg. 
Co., 175 Wis. 62, 183 NW 968. 


[f] Whether title passed immedi- 
ately (1) on the making of the con- 
tract of sale depends on the inten- 
tion of the parties. Idaho kroducts 
Co. v. Bales, 36 Ida. 800, 214 P 206; 
Lundberg v. Kitsap County Bank, 79 
Wash475, 139 P7690 (2))°“When 
the vendor signifies his intention 
that the right of property shall pass 
forthwith, and the buyer assents, the 
law will carry this intention into ef- 
fect.”” Emery v. Scarlett, 8 Pa. Co. 
123, 124. (3) In particular cases it 
has been held that’ the intention of 
the parties was to pass title imme- 
diately or at the time of the trans- 
action. Frazier v. Southern Coun- 
ties Gas Co, /66) Cal. A. 609,226 P 
833; Superior Box Co. v. Jakimaki, 
146 Minn. 109, 177 NW 1021; Bar- 
cellos v. Gompertz, 49 Nev. 326, 245 

; Edwards v. Wolf, (Tex. Civ. 
(2d) 1056; Weist v. 
Smith, (Sask.) [1927] 1 DomLR 448, 
[1927] 1 WestWkly 280. 


The proposition asserted in 
some, although not all, jurisdictions that, regardless 
of the intention of the parties, title does not pass 
until the subject matter of the contract has been 
identified*® is the only rule bearing on the transfer 
of title under a contract of sale which is independent 


SALES 


[§ 532] (b) Ascertainment. : 
terms of the contract of sale are to be considered in 
determining the intention of the parties as to the 


[§§ 531-532 


The language and 


passage of title and the time thereof;+® and where 


ocally manifests such intention, it will control, 
but if, as frequently happens, the intention is not 
clearly manifested, it must be ascertained by apply- 
ing rules of construction,®® and considering not only 
the language of the agreement,°*! but also the subject 


the language of the agreement clearly and unequiv- 


1:49 


matter of the contract,®? the use for which it was 


43. Madden vy. 
230 NW 371. 


44. Foster v. Ropes, 111 Mass. 10. 


45. Cal.—Turner v. Jones, 61 Cal. 
A671 32,021 5y Pid 033% 


Ind. s’ Nat. Bank v. Coy- 
ner, 44 Ind. A, 335, 88 NE 856. 


Mich.—Sherwood v. Walker, 66 
Mich. 568, 33 NW 919, 11 AmSR 531; 
Wilkinson v. Holiday, 33 Mich. 386. 


S. D.—Dowagiac Mfg. Co. v. White 
Rock Lumber, etc., Co., 26 S. D. 374, 
128 NW 334, 


Va.—Faulkner vy. South Boston, 141 
Vas Ollie TSE 2802 


46. See infra § 543. 


47. Ellis, etc., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


48. U. S—Barde Steel Products 
Corp. v. Internal Revenue Comr., 40 
BY. (2d), 412. 

Ala.—Knight v. Harris, 16 Ala. A. 
290, 77 S 440. 


Cal.—-South San lranieiaico Packing 
Co. v._ Jacobsen, 183 Cal. 131, 190 P 
628; Nye.v. Weed Lumber Co., 92 Cal. 
A. 598, 268 P 659; Wanee v. Thomas, 
75 Cal. A. 231, 242 P 509; Turner: v. 
Jones; 61'°-Cak. » Avi7382; 2158 2 203835 
tee Vv. ueaf,46°Cal, Av 542,189 P 


Ida.—Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206. 


Ind.—Farmers’ Nat. Bank vy. Coy- 
ner, 44 Ind. A. 335, 88 NE 856. 


Iowa.—Wesco Supply Co. v. Aller- 
ton, 156 Iowa 695, 137 NW 1046. 


Ky.—G. I. Frazier Co. v. Owensboro 
eg es ete., Co., 162 Ky. 301, 172 SW 
52. 


Me.—American Thread Co. v. Milo 
Water Co., 128 Me, 218, 146 A 695. 


Mass.—Murray v. Indursky, 266 
Mass. 220, 165 NE 91; P. Garvan, Inc. 
v. New York Cent., etc., R. Co., 210 
Mass. 275, 96 NE 717. 


Mich.—Cadillac Mach. Co. v. Mitch- 
ell-Diggins Iron Co., 205 Mich. 107, 
171 NW 479. 


Or.—-Pulkrabek v. Bankers’ Mortg. 
Corp., 115, Or: 379, 288 B 347. 


Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 


Wash.—Heybrook vv. Beard, 
Wash. 646, 135 P 626. 


W. Va.—Furrow v. Bair, 84 W. Va. 
654, 100 SE 506; R. H. Thomas Co. v. 
Lewis, 79 W. Va. 138, 90 SE 816; Bus- 
kirk y. Peck, 57 W. Va. 360, 50 SE 432. 


Wis.—State v. Patterson, 138 Wis. 
475, 120 NW 227. 


Eng.—Woodburn  v. 
Ltd. ViLor ipsa iCs 533. 


[a] Designation of parties as ‘“‘sell- 
er’ and “buyer” is not conclusive on 
the question of intent. Oliver v. 
Santa Maria Gas Co., 85 Cal. A. 616, 
260 P 333. 

[b] Word “sold” does not neces- 
sarily imply a change of title. Gal- 
we v. Sterling, 22 Misc. 672, 49 NYS 


[ce] 


Eldridge, (lowa) 


75 


Motherwell, 


Word “purchased” does not 


necessarily import a present transfer 
of title or render the transfer of ti- 
tle complete, if it appears that the 
intention of the parties was otherwise. 
Cunningham Iron Co. v. Warren Mfg. 
Co., 80 Fed. 878; Frazier v. Simmons, 
139 Mass. 531, 3 NE 112. 


[d] Recital that seller “agrees to 
sell” is not conclusive that the title 
was not intended to pass immediately. 
Windmuller v. Fleming, 129 Ill. A. 
476; Decker y. Furniss, 14 N. Y. 611 
[rev 10 N. Y. Super. 291]; Brodack 
v. Morsbach, 38 Wash. 72, 80 P 275. 


[e] Right to resell, conferred up- 
on the buyer by a contract of sale 
stating nothing as to the time when 
the title shall pass, presupposes. the 
existence of a title which the buyer 
can pass to the new. purchaser, and 
the title passes with the execution of 
the instrument, or at least on the ar- 
rival of the time when the buyer is 
in a position to resell. Hart-Wood 
Lumber Co. v. Bonaly, 192 Cal. 180, 
219 P 432. 


49. Cal—Sun-Maid Raisin Grow- 
ers v. Jones, 96 Cal. A. 650, 274 P 557; 
Turner v. Jones, 61 Cal. A.-732, 215 P 
1033; Farmer vy. Leaf, 46 Cal. A. 542, 
189° PB 735. : 

Ky.—Lam v. White, 204 Ky. 557, 264 
SW 1113. 


Or.—Wadhams v. Balfour, 
313, 51, P 642. 


S. D.—Dowagiac Mfg. Co. v. White 
Rock Lumber, ete., Co., 26 S. D. 374, 
ie W. 334 [aff 18 S. D. 105, 99 NW 

Tex.—Farmers’ Rice Milling Co. ae 
Standard Rice Co., (Commn. A.) 27 
SW 904 [rev (Civ. A.) 264 SW ote. 


Va.—Ellis, etc., Lumber Co. y. Hub- 
bard, 123 Va. 481, 96 SE 754. 


Wis.—Roberts v. McWatty, 123 
Wis. 598, 102 NW 18; State v. Whar- 
ton, 117 Wis. 558, 94 NW 359. 


[a] 
subject matter had only a potential 
existence. Turner y. Jones, 61 Cal. 
A. 732, 215 P 1088. 


[b] As to identified portions of the 
chattels, an express stipulation in the 
contract is effective to pass title to 
the buyer. Merchants’ Grocery Co. v. 
Talladega Grocery Co., 217 Ala. 334, 
116 S 356. 


50. Windmuller v. Fleming, 129 
Ill. A. 476; Lam v. White, 204 Ky. 
557, 264 SW 1113; Wadhams v. Bal- 
four, 32 Or. 318, 51 P 642. 


[a] Statutes in some jurisdictions 
provide that, for the purpose of ascer- 
taining the intention of the parties 
as to the time when the property in 
specific or ascertained goods shall be 
transferred to the buyer, regard shall 
be had to the terms of the contract, 
the conduct of the parties, usages of 
trade, and the circumstances of the 


32 Or. 


case. See statutory provisions, 
51. See supra text and note 48. 
52. Heybrook v. Beard, 75 Wash. 


646, 135 P 626; Furrow v. Bair, 84 
W. Va. 654, 100 SE 506; R. H. Thomas 
Coan. Lewis, 79 W. Va. 138, 90 SE 816; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Rule applied, even though the 


§ 532] 


intended,®? the acts, conduct,®* and declarations®® 
of the parties, the usages of trade®* and the sur- 
While certain rules in 
regard to when title passes, based on the perform- 
ance or nonperformance of certain acts, or the exist- 
ence or nonexistence of certain facts and cireum- 
stances,°* have been laid down in decisions®® and 
statutes,®°° and such rules obtain in the absence of 
a showing of an intention contrary ,thereto,®! or 
where the actual intention of the parties cannot be 
ascertained from the contract itself or the conduct 
of the parties, usages of trade, or the facts and cir- 
cumstances of the ease,°? nevertheless such rules are 
merely rules of evidence or presumption to aid in 
ascertaining the intention of the parties,** and they 
are not conclusive,** but are subordinate to the in- 
tention of the parties,*® and will not control if, 


rounding circumstances.®? 


eis v. Peck, 57 W. Va. 360, 50 SE 


53. R. H. Thomas Co. v. Lewis, 79 
W. Va. 138, 90 SE 816. 


54. U. S.—Barde Steel Products 


Corp. v. Internal Revenue Comr., 40 
er 412; Meyer v. Grace, 290 Fed. 


Ida.—Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206. 


Ind.—Farmers’ Nat. Bank v. Coy- 
ner, 44 Ind. A. 335, 88 NE 856. 


Iowa.—Moats v. Strange Bros. Hide 
Co., 185 Iowa 356, 170 NW 456; Wes- 
co Supvlv Co. v. Allerton, 156 Iowa 
695, 137 NW 1046. 

Ky.—G. I. Frazier Co. vy. Owensboro 
eg ete., Co., 162 Ky. 301, 172 SW 
Or.—Pulkrabek v. Bankers’ Mortg. 
Corp., 115 Or: 379,238 P 347. 
Tex.—Edwards v. Wolf, 

12 SW (2d) 1056. 

Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 

Wis.—Roberts v. McWatty, 
Wis. 598, 102 NW 18. 

fa] Intention manifested by any 
overt act is controlling. Cate-La 


(Civ. A.) 


123 


Nieve Co. v. Plant, 172 Ark. 82, 287 
SW 750. 
[b] Very slight acts are often suf- 


ficient to evince intention. Edwards 
v. Wolf, (Tex. Civ. A.) 12 SW .(2d) 
1056;, Hoeffier v. Carew, 135 Wis. 605, 
116 NW 241. 

55. Callaghan v. Myers, 89 Ill. 566; 
Moats v. Strange Bros. Hide Co., 185 
Iowa 356, 170 NW 456; Delaney vy. 
Globe Shinbuilding Co., 175 Wis. 167, 
184 NW 696. 

{a] Declaration of absolute own- 
ership made by the buyer in the pres- 
ence of, and acquiesced in by, the 


seller seems to put the question be- 


yond dispute. Stearns v. Grand 
Trunk R. Co., 156 Mich. 145, 120 NW 
572. 


56. Pulkrabek v. Bankers’ Mortg. 
Corp, 115 (Ori''379) 238 P3477: 
57. U. S.—King v. Adams, 265 


Fed. 9. 

Cal.—South San Francisco Packing, 
etc., Co. v. Jacobsen, 183 Cal. 131, 190 
P 628; Hull v. Ray, 80 Cal. A. 284, 
251 P 810; Wanee v. Thomas, 75 Cal. 
A. 231, 242 P 509; Turner v. Jones, 61 
Cal, Aw 732, 215 P1033. 

Ida.—Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206. 

Ill.— Callaghan v. Myers, 89 Ill. 566. 

Me.—American Thread Co. v. Milo 
Water Co., 128 Me. 218, 146 A 695. 

Mich.—Cadillae Mach. Co. v. Mitch- 
ell-Diggins Iron Co., 
171 NW 479. 

N. Y.—Lewis v. American R. Ex- 
press Co., 111 Misc, 146, 180 NYS 751. 


205 Mich, sey 
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Insurance. 


Or.—Pulkrabek v. Bankers’ Mortg. 
Corp.,. £15) Or. 379,238) PP) 34%. 

Tex.—Hdwards v. Wolf, (Civ. A.) 
12 SW (2d) 1056. 

Utah.—Jones v. Commercial 
Trust, 64 Utah 151, 228 P 896. 

Va.—Faulkner vy. South Boston, 141 
Va. 517, 127 SE 380. 

W. Va.—-R. H. Thomas Co. v. Lew- 
is, 79 W. Va. 138, 90 SE 816; Buskirk 
v. Peck, 57 W. Va. 360, 50 SE 432. 

Wis.—Delaney v. Globe Shipbuild- 
ing Co., 175 Wis. 167, 184 NW 696; 
State v. Patterson, 188 Wis. 475, 120 


Inv. 


NW 227; Roberts v. McWatty, 123 
Wis. 598, 102 NW 18. 

58. See infra §§ 533-599. 

59. Wadhams v. Balfour, 32 Or. 


313, 51 P 642; State v. Wharton, 117 
Wis. 558, 94 NW 359. 


60. See statutory provisions. 


61. Barton v. Trumbull, 226 Mich. 
685, 198 NW 186; E. L. Welch Co. v. 
Lahart El. Co., 122 Minn, 432, 142 
NW 828; Pulkrabek v. Bankers’ 
Mortg. Corp., 115 Or. 379, 288 P 347. 


62. Pulkrabek v. Bankers’ Mortg. 
Corp., supra. 

[a] Where there is no manifesta- 
tion of intention, resort may be had 
to the presumptions of law arising 
out of the facts of the case. Faulk- 
ner v. South Boston, 141 Va. 517, 127 
SE 380. 

63. E. L. Welch Co. v. Lahart El. 
Co., 122 Minn. 432, 142 NW 828; Cas- 
sinelli v. Humphrey Supply Co., 43 
Nev. 208, 183 P 523; Roberts v. Mc- 
Watty, 123 Wis. 598, 102 NW 18; 
State v. Wharton, 117 Wis. 558, 94 NW 

59. 


64. Sherwood v. Walker, 66 Mich. 
568, 38 NW 919, 11 AmSR 531; Wil- 
kinson v. Holiday, 33 Mich. 386; Wad- 
hams y. Balfour, 32 Or, 318, 51 P 642; 
Roberts v. McWatty, 123 Wis. 598, 102 
NW 18. 

65. Wenger v. Propper Silk Ho- 
siery Mills, 239 N. Y. 199, 146 NE 203; 
Northwest Auto Co. v. Reo Motorcar 
Con LAT Or; 658% 257 9P) 10% 


66. Yakima Sash, etc., Co. v. Kopp, 
140 Wash. 420, 249 P 786. 


67. U. S.—King v. Adams, 265 
Fed. 9. 
Mich.—Sherwood v. Walker, 66 


Mich. 568, 33 NW 919, 11 AmSR 531. 
Nev.—Cassinelli v. Humphrey Sup- 
ply Co., 43 Nev. 208, 183 P 523. 
Oh.—Rehr v. Trumbull Lumber Co., 
110 Oh. St. 208, 143 NE 558. 
Or.—Wadhams v. Balfour, 
313, 51 P 642. 
W. Va.—Buskirk vy. Peck, 57 W. Va. 
360, 50 SE 432. 
Wis.—Roberts v. McWatty, 123 Wis. 
598, 102 NW 18. 


68. Stearns v. Grand Trunk R. Co., 


32 Or. 
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without them, the intention of the contracting par- 
ties can be ascertained®* or an intention contrary 
thereto appears.°* 


The fact that one party to a contract 
of sale takes out or pays for insurance on the prop- 
erty,°® or that the contract provides that he shall do 
so,°® tends to show an intent or understanding that 
title shall be in that party, and, in connection with 
other matters, may be conclusive,*° but, standing 
alone, it is not controlling.”+ 


Province of court and jury. The intent of the par- 
ties as to the passage of title is a question of fact 
for the jury or court sitting without a jury where it 
is not clearly manifested or expressed and must be 
determined from inconclusive or conflicting evidence 
of facts and circumstances ;*? but it is a question of 


156 Mich. 145, 120 NW 572; Collins v. 
Oliver, 299 Pa. 372, 149 A 647. See 
Chandler Grain, etc., Co. v. Shea, 213 
Mass. 398, 100 NE 663 (sometimes the 
existence of insurance may be some 
evidence of assertion of title by the 
insured; but where the question 
whether title is in the buyer depends 
upon circumstances disconnected with 
insurance and, under the facts, the 
procurement of insurance by him is 
in no way inconsistent with title in 
the seller, insurance policies held by 
the buyer are properly excluded). 
[a] Testimony (1) of a party (N. 
P. Sloan Co. v. Barham, 138 Ark. 350, 
211 SW 3:81), (2) but not of a third 
person (N. P. Sloan Co. v.-Barham, 
supra), on this point is competent. 
69. Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206; Smith Co. v. 
eee 267 Pa. 107, 110 A 94,10 ALR 


[a] Rule applied, even though the 
property was not in fact insured. Ida- 
ho Products Co. v. Bales, 36 Ida. 800, 
214 P 206. fe 

70. Christian v. Moore, (Tex. Civ. 
A.) 252 SW 1116. 


71. Stewart v. Henningsen Prod- 
uce Co,, 88 Kan. 521, (129° RP 1815 50 
LRANS 111, AnnCas1914B 701. 


72. U. S.—Ginocchio v. Kockos, 18 
EB. (2d) 1983. 

Ala.—Cook, etc., Contracting Co. v. 
Bell, 177 Ala. 618, 59 S 273. 2 


Ark.—N. P. Sloan Co. v. Barham, 
138 Ark. 350, 211 SW 381. 


Cal.—Purexo Products Co. v. Ya- 
mate, 98 Cal. A. 65, 276 P 597; Todd v. 
Lyon, 55 Cal. A. 67, 202 P 899; Fiddy- 
ment v. Johnson, 18 Cal. A. 339, 342, 
123 P 342 [cit Cyc]. 

Colo.—Heert v:. Ridenour-Raymond 
Grocer Co., 48 Colo, 42, 108 P 968, 139 
AmSR 259; Prowers v. Nowles, 42 
Colo. 442, 94 P 347. 


Ida.—Carlson v. Crescent Wooden- 
ara etc., Mfg. Co., 20 Ida. 794, 120 


Ind.—Farmers’- Nat. Bank y. Coy- 
ner, 44 Ind. A. 335, 88 NE 856. 


lowa.—Wesco Supply Co. vy. Aller- 
ton, 156 Iowa 695, 137 NW 1046; 
Sempel v. Northern Hardwood Lum- 
ber Co., 142 Iowa 586, 121 NW 23. 


Mass.—Kepnes v. Grossman, 
Mass. 142, 141 NE 799. 


Mich.—Blodgett v. Hovey, 91 Mich. 
571, 52 NW 149; Lobdell v. Horton, 71 
Mich. 681, 40 NW 28; Sherwood vy. 
Walker, 66 Mich. 568, 33 NW 919, 11 
AmSR 531; Toohey v. Plummer, 65 
Mich. 688, 32 NW 897. 

Minn.—Gardner v. Northern Pac. 
R. Co., 118 Minn. 275, 136 NW 1028. 

Nebr.—Seldomridge v. Farmers’, 
ete., Bank, 87 Nebr. 531, 127 NW 871, 
130 NW 848, 30 LRANS 337 [foll 
Hayes, etc., Hl. Co. v. Farmers’, etc, 
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law for the court where it is clearly manifested by 
the terms of the contract or attendant circumstances 
which are admitted, agreed on, or not disputed,’* or 
as to which there is no material conflict in the evi- 


dence.‘+ 


[§ 533] (2) Executory, 
or Executed Contract.7® 


Bank, 87 Nebr. 536, 127 NW 872]. 

N. H.—Fuller v. Bean, 34 N. H. 290. 

N. M.—Jones vy. Jernigan, 29 N. M. 
SOO aeone LOO! 

Okl.—Mangelsdorf Bros. Co. v. 
Kolp, 64 Okl. 33, 165 P1141; Kirkham 
v. fullerton, 32 Okl. 461, 122 P 652. 


Tex.—Edwards v. Wolf, (Civ. A.) 12 
SW (2d) 1056; Morriss v. Knepper, 
(Civ. A.) 10 SW (2d) 1012. 

Eng.—Falk v. Fletcher, 18 C. B. N. 
S. 403, 114 HCL 403, 144 Reprint 501. 


73. Cal.—Todd v. Lyon, 55 Cal. A. 
67, 202 P 899. 


Ida.—Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206; Brown v. Her- 
riek134 Uda. 171200 pPs 417), Mark) Ps 
Miller Milling Co. v. Butterfield-Elder 
iImpl='Co., 32 Ida. 265, £81. P) 703. 


Iowa.—Sempel v. Northern Hard- 
wood Lumber Co., 142 Iowa 586, 121 
NW 23. 

Pa.—Pittsburgh Provision, ete., Co. 
v. Cudahy Packing Co., 260 Pa. 135, 
103 A 548. 

S. D.—Barnard v. Tidrick, 35 S. D. 
403, 152 NW 690. 


74. Sempel v. Northern Hardwood 
Lumber Co., 142 Iowa 586, 121 NW 23 
[rev 115 NW 899]. 

75. Construction of contract as ex- 
ecutory or executed see supra § 206. 


76. “Executed contract of sale” 
defined see supra § 6. 


77. Ala.—Iron City Grain Co. v. 
Arnold, 215 Ala. 5438, 112 S 123; Knight 
v. Reed, etc., Piano Mfg. Co., 16 Ala. 
A. 82, 83, 75 S 630 [quot Cyc]. 


Cal.—Browning v. McNear, 158 Cal. 
Bb dt P41 Simons vy. EM St. 
Fireproof Bldg. Co., 69 Cal. «A. 129, 
230 P 955; Gianelli v. Globe Grain, 
etc Con 46 CaleAve 1 035° 191 P20. 
Hamilton vy. Klinke, 42 Cal. A. 426, 183 
P65. 

Ill—Jennings v. Gage, 13 Il]. 610, 56 
AmD 476. 


Ind.—Webb v. Seine County, 87 Ind. 
A. 103, 159 NE 19 


Iowa.—Rhynas vy. Keck, 

422, 161 NW 486. 
Ky.—Lam y. White, 204 Ky. 557, 264 
SW 1113. 

Me.—Silver v. Moore, 109 Me. 505, 
84 A 1072. 

Mass.—Bondy y. Hardina, 216 Mass. 
44,102 NE 935. 

N. Y.—Erdreich v. Zimmermann, 
190 App. Div. 443, 179 NYS 829 [rev 
107 Mise. 508, 176 NYS 762]; Talcott 
ve Slater, Bros: .Cloak, ete. (Co. Vi7d 
App. Div. 395, 157 NYS 499; Dunni- 
gan v. Crummey, 44 Barb. 528. 


Okl.—Carpenter v. Roach, 55 Okl. 
103, 155. P 237; Brooks v. Tyner, 38 
Okleraiow 6 Sa. 

Pa.—Henderson v. Jennings, 
Pa. 188, 77 A 453, 30 LRANS 827. 

S.D, 
54 NW 100. 

Tenn.—Hardwick v. American Can 
@oz, 13" Denn:.65 72088 Siw 109 7- 

Tex.—Farmers’ Rice Milling Co. v. 
Standard Rice Co., (Commn. A.) 276 
SW 904 [rev (Civ. A.) 264 SW 276]. 

Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 
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Conditional, 
Under a completed or exe- 
cuted contract of sale’® the property in the goods 


SALES 


be a valid existing and completed contract of sale. 
Under an executory contract of sale®°® title does not 
pass to the buyer as against the seller or persons 
claiming under him®! so long as the contract remains 


Completed, 


Wash.—North Idaho Grain Co. v. 
Callison, 83 Wash. 212, 145 P 232 [reh 
den 87 Wash. 278, 151 P 775]; Bro- 
dack y. Morsbach, 38 Wash. 12, 80 P 
275. 

Wis.—James Music Co. v. Bridge, 
134 Wis. 510, 114 NW 1108. 


Eng.—Tarling v. Baxter, 6 B. & C€. 
360, 138 BCL 169, 108 Reprint 484; 
Joyce v. Swann, 8 'D. & R. 343; Philli- 
more v. Barry, 1 Campb. 513, "170 Re- 
print 1040. 


Sask.—Churchill v. MacRae, 7 Sask. 
E0190: 


“Tt is a fundamental principle that, 
in every completed sale, the title to 
the thing sold passes to the purchas- 
er.’ North Idaho Grain Co. v. Calli- 
son, 83 Wash. 212, 219, 145 P 232. 


[a] Title passes when contract is 
made.—(1) Rosenberg v. Beales, 56 
Cal. A. 212, 205 P18; Idaho Impl. Co. 
Vv. Lambach, 16° Ida.w497, 101 Py 950; 
Oklahoma Moline Plow Co. v. Smith, 
4f @k12 498,139" Po285e' (2)2 “Lt isthe 
general rule that title passes in a 
bargain and sale at the time the agree- 
ment is struck.” King v. Adams, 265 
Fed. 9,11. (3) A sale is complete, so 
as to pass title, when the parties mu- 
tually agree to all terms of sale and 
bind themselves to perform their re- 
spective obligations. Jones v. Bal- 
lard, 19 Ala. A. 460, 98 S 40. (4) “Up- 
on sales of specific personal property 
in the possession of the vendor, the 
contract is complete when the parties 


agree; the title to the chattel then 
passes to the buyer.’ Devoe, etc., 
Co. v. Futch-Flowers Motor Co., 19 


Ala. A. 610, 611, 99 S 750. To same ef- 
fect Jones v. Ballard, 19 Ala, A. 460, 
98 S 40. (5) “Where the goods sold 
are in the possession of, the seller, 
and are definitely ascertained and 
agreed upon—nothing remaining to be 
done to determine their price, quan- 
tity, or identity—the sale is com- 
plete, and the title passes by force of 
the contract itself, in the absence of 
anything to show a contrary inten- 
tion.” Iron City Grain Co. v. Arnold, 
215 Ala, 5438, 544, 112 S 123. (6) “Bar- 
gain and sale’ as importing sale vest- 
ing property in buyer see 7 C. J. p 922, 


[b] Completion by seller.—Where 
the terms of sale are agreed on, the 
bargain is struck, and everything that 
the seller has to do with the goods is 
completed, the contract becomes abso- 
lute, and the property vests in the 
buyer. Good Roads Mach. Co, v. Neal, 
21 Ga, A. 160, 938 SE 1018. 


[c] Where property is delivered 
and paid for (1) title passes to the 
buyer. Early v. Meadow, 168 Ky. 800, 
183 SW 229; Parker vy. Shaghalian, 
244 Mass. 19, 188 NE 236; Collinsville 
Nat. Bank v. Hsau, 74 OKl. 45, 176 P 
514. (2) Transfer of title as depend- 
ent on delivery or payment generally 
see infra §§ 552-588. 


[d] Separate property of married 
woman.—Where a wife’s title to a 
farm owned by her, and carried on 
by her and a minor son, is cut off by 
foreclosure, and, while she is holding 
over, in the absence of her husband, 
she sells crops, which she had har- 
vested before judgment in ejectment 
against her brought by the purchaser 
at the foreclosure, in the absence of 
proof of fraud, the buyer of the crops 
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passes at once from the seller to the buyer,*’ at the 
place where the contraet becomes complete.*® 
versely, in order to pass the title to goods as against 
the seller or those claiming under him there must 


Con- 


e.79 


acquires good title as against the 
purchaser of the land at the foreclo- 
sure sale and as against the husband’s 
creditors. Van Etten v. Currier, 4 
Abb. Dec. (N. Y.) 475, 3 Keyes 329 
Laff 29 Barb. 644]. 


78. Mass.—Finch v. Mansfield, 97 
Mass. 89. 

Nebr.—Neimeyer Lumber Co. v, 
Burlington, ete., R. Co., 54 Nebr. 321, 


74 NW 670, 40 LRA 534; Havens v. 
Grand Island Light, etc., Co., 41 Nebr. 
153, 59 NW 681. 


ae H.—Felton v. Fuller, 29 N. H. 
121. 


Tex.—Gulf, ete., R. Co. v. Browne, 
27 Tex. Civ. A. 437, 66 SW 341. 


Wis.—Congar y. Galena, etc., R. Co., 
17 Wis. 477. 


79. Ala._Calhoun v. Thompson, 56 
Ala. 166, 28 AmR 754; Knight v. Reed, 
etc., Piano Mfg. Co., 16 Ala. A, 82, 
15'S, 630. 

Colo.—Valley Dew Distilling Co. v. 
Messner, 50 Colo. 451, 115 P 531. 

Conn.—Forbes v. Marsh, 15 Conn. 
384. 

T1].—Chickering v. Bastress, 130 Ill. 
206, 22 NE 542, 17 AmSR 309; Tay- 
lor v. Turner) 87 Ti. 296; AA. Pitts 
Sons-Mig.Coove Poort, TiAl es 


Ind.—Holderman v. Miller, 102 Ind. 
356, 1 NE 719. 


Iowa.—Moats v. Strange Bros. Hide 
Co., 185 Iowa 356, 170 NW 456. 


Mich.—Winner v. Williams, 
Mich. 363, 28 NW 904. 


N. Y.—Van Dey Mark v. Corbett, 
¥31.. App:= Div 391, 154 NYS Som 
Binghamton First Nat. Bank v. Peck, 
61 App. Div. 258, 70 NYS 471; West- 
eott v.--Tilton, -8..N. Yo Supers 533 
Balz v. Shaw, 13 Mise. 181, 34 NYS 
5 [aff 11 Misc. 643, 32 NYS 791]. 


Pa. 


Tenn.—Hawthorne y. Bowman, 3 
Sneed 524. 


Vt.—Grant v. King, 14 Vt. 367. 


Eng.—Felthouse v. Bindley, 11 C. 
B. N. S. 869, 103 ECL 869, 142 Reprint 
1037 [aff 7 L, T. Rep. N.S, 835]: 


fa] Burden of proof.—A _ person 
claiming title as buyer has the bur- 
den of proving a completed sale. 
Shearman y. Poe, (Tex. Ciy. A.) 9 SW 
(2d) 762. 

[b] Knowledge and assent of buy- 
er.—An attempt to transfer the prop- 
erty without the knowledge of the 
apparent buyer is inoperative to pass 
the title. Day v. Griffith, 15 lowa 
104;, Hinckley v. Bridgham, 46 Me. 
450; Town v. Griffith, 17 N. H. 165. 


[ce] Defeasible contracts.—Third 
persons cannot avail themselves of a 
collateral agreement between the par- 
ties by which the sale is made de- 
feasible on certain conditions. The 
Ocean, 18 F. Cas. No. 10,401, 1 Sprague 
535. 
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{d] Consideration.—W here the 
seller cannot deny the consideration, 
no other person can deny it. Pope v. 
Cheney, 68 Iowa 563, 27 NW 754. 

Effect of illegality see infra’§ 535. 

80. “Executory contract of sale” 
defined see supra § 6. 

81. Cal.—Wong Foo vy. Southern 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 533] 


executory ;°? or, in other words, title does not pass 
until the exeeutory contract is converted into an exe- 
cuted one by the performance of the act, or the fulfill- 
ment of the condition, which is necessary for this 
A sunilar general rule is that, where, by 


purpose.®3 
Bac: (Co., “Al (Cal. “Av 42; 181) P8235 
Sy tai V. Hart; 37. Cali. A. 770; 174-P 


_Colo.—Gordon v. Denver Alfalfa 
Milling, ete., Co., 68 Colo. 199, 188 P 
733; Valley Dew Distilling Co. v. 
Messner, 50 Colo. 451, 115 P 531. 


Ga.—Clark v. Wood, 39 Ga. A. 340, 
147 SE 173. 


Ida.—Bertleson v. Van Deusen 
Bros) Co., 30 Lda. 199) 217- P! 983. 


Ind.—Webb v. Clark County, 87 Ind. 
A. 1038, 159 NE 19; Herring Motor 
Cory. 45tna Trust, etc., Co. 87 Ind: 
A. 83, 154 NE 29. 
| ee a v. Hurlbut, 9 Minn. 


Mo.—Roberts v. Kaemmerer, 220 
Mo. A. 582, 287 SW 1057. 
N. Y.—Currie v. White, 31 N. Y. 


Super. 

330. 
N. C.—Hendricks v. Mocksville Fur- 

niture Co., 156 N. C. 569, 72 SE 592. 


Pa.—Frank Pure Food Co. v. Dod- 
son, 281 Pa. 125, 126 A 243; Emery v. 
Scarlett, 8 Pa. Co. 123. 

[a] Where contract is executory 
on both sides, it does not pass title. 
Burt v. Dutcher, 34 N. Y. 493. 

[b] No present title passes.— 
Windmuller vy. Fleming, 129 Ill. A. 


166, 6 AbbPrNS 352, 37 HowPr 


476; Shields v. Pettie, 4 N. Y. 122 
[aff 5 N. Y: Super. 262]; Davidhizar 
v. Elgin Forwarding Co., 89 Or. 89, 


173 P 893. 


[ce] ‘Title does not pass until later. 
—Rosenberg Bros. v. Beales, 56 Cal. 
eel 2 20a. 18. 


82. Kiddy Aeroplane Corp 
Kress, 79 Colo. 259, 244 P 1014; Noate 
Vv. Str: ange Bros. Hide Cos 185 Iowa 
356, 170 NW 456; Benedict v. Field, 
16 N. Y. 595 [aff 11 N. Y. Super. 154]; 


Brown v. Sheedy, 90 Or. 74, 175 P 
613. 

83. r 
Warren Mfg. Co., 80 Fed. 878; H. B. 


Claflin Co. v. Kern, 55 Fed. 578. 


Ala.—Loval v. Wolf, 179 Ala. 505, 
60 S 298. 


Ark.—Ferrier v. Wood, 9 Ark. 85. 


A age ee v. Bennett, 52 Cal. 


Conn.—Seymour v. Ives, 46 Conn. 
109. 


Ida.—Idaho Impl. Co.-v. Lambach, 
16 Ida. 497, 101 P 951. 


Ill. Jennings v. Gage, 13 Ill. 610, 
56 AmD 476; Newell v. Grant Loco- 
motive Works, 50 Ill. A. 611. 


Ind.—Webb v. Clark County, 87 Ind. 
A. 103, 159 NE 19; Bruno v. Phillips, 
80 Ind. A. 658, 142 NE 21; Aldridge 
v. Clasmeyer, 71 Ind. A. 43, 123 NE 
825. 


Iowa.—Snyder v. Tibbals, 32 Iowa 
447. 

Ky.—Lam v. White, 204 Ky. 557, 
264 SW 11138; Calvert v. Sasseen, 4 
Metce. 245. : 

La.—Abat. v. Atkinson, 21 La. Ann. 
414; Garrett v. Crooks, 15 La. Ann. 
483; Marshall v. Morehouse Parish, 
14 La. Ann. 689; Knox v. Payne, 13 
La. Ann. 361. 

Mass.—Young v. Austin, 
280. 

Minn.—Day v. Gravel, 72 Minn. 159, 
75 NW 1. 

Miss.—Berry v. Waterman, 71 Miss. 
497, 15 S 234; Smith v. Sparkman, 
55 Miss. 649, 30 AmR 537. 


'Mo.—Hisenberg v. Nelson, (A.) 247 


6 Pick. 


SALES 


SW 244; 
163. 


N. H.—Smart v. Batchelder, 57 N. 
H. 140. 


N. Y.—Lighthouse v. Buffalo Third 
Nat. Bank, 25 App. Div. 630, 52 NYS 
488 [rev on other grounds 162 N. Y. 
336]; Hopkins v. Davis, 23 App. Div. 
235, 48 NYS 745; Hubbard v. Rock- 


Zwisler v. Storts, 39 Mo. A. 


away Lunch Co., 131 Misc._53, 225 
NYS 638. 
N. C.—Wilson v. Purcell, 33 N. C. 


502; May v. Gentry, 20 N. C. 249. 


Okl.—Phelan v. Stockyards Bank, 
134. OF1; 13, 276_P 175; Carpenter v. 
Roach, 55 Okl. 108, 155 P 237; Okla- 
homa Moline Plow Co. v. Smith, 41 
Okl. 498, 1389 P 285;- Brooks v. Tyner, 
SS OkLe2Th, 2.21320 r 683 feitiCyel: 

Pa.—Sneathen v. Grubbs, 88 Pa. 
147. 

Tenn.—Hardwick v. American Can 
Coy Iie Thenns 6575 Ss Siwa tos 

Tex.—Haynes v. Howe, (Civ. A.) 
230 SW 248; Low v. Broad, (Civ. A.) 
77 SW 28. 

Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 


Wash.—Holt aes Co. v. Jaussaud, 
132 Wash. 667, 233 P 35, 38 ALR 1312. 


W. Va.—Morgan-Gardner Electric 


Co. v. Beelick Knob Coal Co., 91 W. 
Va. 347, 112 SHe587: 
Wis.—Grenawalt v. Roe, 136 Wis. 


501, 117 NW 1017; State v. Milwau- 
kee Chamber of Commerce, 121 Wis. 
110, 98 NW 9280. 


[a] Performance or tender.— 
Where a contract of sale is executo- 
ry, no title vests in the buyer until 
the stipulations in the contract. are 
performed, or performance with read- 
iness and ability is tendered and re- 
fused. Coles, etc., Co. v. Standard 
Lumber Co., 150 N. C. 183, 63 SE 736. 


[b] Question for jury.—(1) Wheth- 
er all that is necessary to complete 
the contract has been done is for the 
jury. Toohey v. Plummer, 69 Mich. 
345, 37 NW 297; Kelsea v. Haines, 41 
N. H. 246. (2) The time when the 
sale becomes complete so as to pass 
the property as against creditors and 
subsequent purchasers is a question 
for the jury. Roberts v. Fargo First 
Nat. Bank, 8 N. D. 474, 79 NW 998. 


84. U. S.—Hull v. Pitrat, 45 Fed. 
94, 

Ala.—Loval v. Wolf, 179 Ala. 505, 
60 S 298; Magee v. Billingsley, 3 Ala. 
679; Knight v. Reed, etc., Piano Mfg. 
Coz; 16 Ala. A... 82,. 75'S) 630, 


Conn.—Kost v. Reilly, 62 Conn. 57, 
24 A 519. 

Ill.—Gibson v. Chicago Packing, 
ete., Co., 108 Ill. A. 100. 


Me.—Ballantyne v. Appleton, 82 
Me. 570; 20 A235 [foll Pinkham v. 
Appleton, 82 Me. 574, 20 A 2387]. 


Nebr.—Sutro v. Hoile, 2 Nebr. 186. 


Nev.—McCone v. Eccles, 42 Nev. 
450 Sa) Ps Sas 


N. Y.—Von Keller v. Schulting, 50 
N. Y. 108; Hasbrouck v. Lounsbury, 
26a Ney. 598. 


Or.—Case Threshing Mach. 
Smith, 16 Or. 381, 18 P 641. 


Pa.—Brown v. Reber, 30 Pa. Su- 
per. 114; Emery v. Scarlett, 8 Pa. Co. 
123, 124: 

R. I.—Blair-Baker Horse Co. v. 
Hennessey, 36 R. I. 132, 89 A 299 [mo- 
tion for rearg den 89 A 711]. 


Comive 
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the terms of the agreement, any condition precedent 
to the vesting of title remains to be performed,** or, 
as between the seller and buyer, any material act con- 
nected with the subject matter remains to be done,*® 


Tex.—Wichita Valley R. Co. 
Friedman, (Civ. A.) 262 SW 116. 


N. S.—Mitchell v. Seaman, 43 N. S. 
aig ts , 


Vv. 


Ont.—Ross v. Eby, 28 U. C. C. P. 
316. 


“When the parties agree that the 
property shall not be transferred un- 
til certain conditions have been per- 
formed, then no property passes un- 
til these conditions have been com- 
plied with.” Emery v. Scarlett, su- 
pra. 

[a] Conditions stipulated in con- 
tract are sole conditions precedent to 
the passing of the property or title. 
Ellis, ete., Lumber Co. v. Hubbard, 
123 Va. 481, 96 SE 754. 

[b] Conditions precedent to pay- 
ment in full of the purchase money 
are to be distinguished from condi- 
tions precedent to the passing of the 
property or title thereto. Ellis, etc., 
Lumber Co. v. Hubbard, 123 Va. 481, 
96 SE 754. 

[c] Acts not constituting waiver. 
—Where the supplying of parts for 
machinery sold was a condition pre- 
cedent to the passing of title, any 
acts of the buyer in transporting the 
machinery for the purposes of con- 
venience in performing the contract 
did not constitute a waiver of such 
condition precedent. Lumry v. Kryz- 
marzick, 48 N. D. 234, 184 NW 254. 

Giving bill of sale as condition 
precedent see infra § 589. 

Necessity of payment to pass title 
under conditional sale see infra § 
ee 

U. S.— Hartley v. Lapidus, etc., 
cee *516 Fed. 92, 132 CCA 336; Wheel- 
er V. Walton, ete., Co., 64 Fed 664, 
Jaff 67 Fed. 45, 14 CCA 3001; H. B. 
Claflin Co. v. Kern, 55 Fed. 578. 


Ala.—Darden v. Lovelace, 52 Ala. 
2895) Hudson Vv. Weir 29) "Aidan 204 
Magee v. Billingsley, 3 Ala. 679. 

Ark.—Priest v. Hodges, 90 Ark. 131, 
118 SW 253. 


Ga.—Cheney v. Dalton, 46 Ga. 401. 


Ida.—Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206; Portland Seed 
Co. v. Clark, 35 Ida. 44, 204 P 146. 


Ill. Elder v. Insurance _ Co. 
North America, 206 Ill. A. 172. 

Ind.—Dixon v. Duke, 85 Ind. 434: 
Moffatt v. Green, 9 Ind. 198; Farm- 
ers’ Nat. Bank v. Coyner, 44 Ind. A. 
335, 88 NE 856; Branigan v. Hen- 
drickson, 17 Ind. A. 198, 46 NE 560. 


Iowa.—Wesco Supply Co. v. Aller- 
ton, 156 Iowa 695, 137 NW +1046; 
Sempel v. Northern Hardwood Lum- 


of 


ber Co., 142 Iowa 586, 121 NW 23; 

Snyder v. Tibbals, 32 Iowa 447; Mc- 

Clung v. Kelley, 21 Iowa 508. 
Ky.—Quisenberry v. Rucker, 124 


SW 274; 
245. 
Mbhaae ce v. Atkinson, 21 La. Ann. 


Calvert v. Sasseen, 4 Metc. 


Me.—Stone v. Peacock, 35 Me. 385. 

Mass.—Westfield v. Mayo, 122 Mass. 
100, 23 AmR 292; Sumner v.- Hamlet, 
IT Picks 6: 

Minn.—-Day v. Gravel, 72 Minn. 159, 
ib yew 1; Martin v. Hurlbut, 9 Minn. 

42. 

Miss.—Berry v. Waterman, 71 Miss. 
497, 15 S 234; Smith v. Sparkman, 55 
Miss. 649, 30 AmR 587. 

Mo.—Hening v. Powell, 33 Mo. 468. 

Nebr.—Sutro vy. Hoile, 2 Nebr. 186. 

N. H.—Smart v. Batchelder, 57 N. 
H. 140; Messer v. Woodman, 22 N, 
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before delivery,®® in order to identify the prop- 
erty,®* put it in a deliverable state or condition,**® 
or ascertain its quality,®® quantity,®® or price,®? 
the title to the property does not pass until such 
act or condition is performed or waived; 
if nothing has occurred in 


on such performance, 


the meanwhile to defeat the transfer, 
and a performance as to a part of the 
property may operate as a transfer of title as to that 
part,°*® although the title to the residue as to which 
there has been no such performance will not be af- 
The foregoing rules are, however, in ac- 
cordance with the general rule previously stated,°® 


92 


take place, 


fected. 


eal 2ieootAmiD) 2414 

N. Y.—Bacon v. Gilman, 57 N. Y. 
656; Stiles v. Howland, 32 N. Y. 309; 
Keeler v. Vandervere, 5 Lans. 313; 
Vincent v. Conklin, 1 HE. D. Smith 203. 


Pa.—Sneathen v. Grubbs, 88 Pa. 
147; Fee v. Emporium Lumber Co., 37 
Pa. ‘Co. 568. 


Tenn.—Hardwick v. American Can 
Co., 113 Tenn. 657, 88 SW 797; Wil- 
liams v. Allen, 10 Humphr. 337, 51 
AmD 709 


Tex.—Parlin, etc., Co. v. Kittrell, 
(Civey A.) 95 SW 103s Cooper | v. 
Bumpass Caleb, 1 Tex. A, Civ. Cas. § 
498. 


Vt.— Gibbs v. Benjamin, 45 Vt. 124. 


Eng.—Swanwick vy. Sothern, 9 A. & 
BE. 895, 36 ECL 465, 112 Reprint 1453; 
Logan v. Le Mesurier, 6 Moore P. C. 
116, 13 Reprint 628; Gilmour v. Sup- 
ple, 11 Moore P. C. 551, 14 Reprint 
803. 


Newfoundl.—Ridley  v. 
Newfoundl. 336. 


[aj] Rule explained.—The rule that 
if anything remains to be done by the 
seller title does not pass means only 
that, where something is to be done 
by the seller to ascertain the identi- 
ty, quantity, or quality of the thing 
sold, or to put it in the condition 
which the terms of the contract re- 
quire, the title does not pass. Dover 
Lumber Co. v. Whitcomb, 54 Mont. 


Grieve, 4 


141, 168 P 947; Terry v. Wheeler, 25 
N. Y. 520. 9) 
[b] Necessity appearing from cir- 


cumstances.—It is not necessary that 
there’ should be any express agree- 
ment that something further is to be 
done; it is sufficient if it appears 
from the circumstances of the case 
to be necessary. Fagan v. Faulkner, 
5 Ark. 161, 

[c] Between seller and his vendor. 
—If the act that remains to be done 
is not between the seller and the buy- 
er, but between the seller and his ven- 
dor, it will not prevent the property 
passing to the buyer. Whitehouse v. 
Frost, 12 East 614, 104 Reprint 239. 


[ad] Question for jury.—Whéther 
any material act remains to be done 
before title can pass is a question for 
the jury. Gates v. Winooski Lum- 
ber Co., 10 F. Cas. No. 5,270, 18 Nat 
BankrReg 31; Slade v. Lee, 94 Mich. 
127; 53 NW. 929. 

86. Ala.—Foley v. Felrath, 98 Ala. 
176, 18 S 485, 39 AmSR 39; Rolfe v. 
Huntsville Lumber Co, 78 Ala. A. 487, 
62 S 5387. 

Mo.—State v. Swift, 273 Mo. 462, 
200 SW 1066, LRA1918C 1150 [rev (A.) 
198 SW 457]; Longsdorff v. Meyers, 
171 Mo. A, 255, 157 SW 86. 

N. H.—Warren v. Buckminster, 24 
N. H. 336. 

N. Y.—Dexter v. Norton, 47 N. Y. 
62, 7 AmR 415 [aff 55 Barb. 272]; 
Joyce v. Adams, 8 N. Y,. 291 [aff 4 
Ne Y.“Super, 9), 


Eng.—Wallace v. Breeds, 13 East 


; SALES 


but up- 


it will then 


formed.1 


522, 104 Reprint 473. 
After delivery see infra § 550. 


87. See infra § 543. 

88. See infra § 550. 

89. See infra § 536. 

90. See infra § 536. 

91. See infra § 536. 

92. Minn.—Fredette v. Thomas, 57 
Minn. 190, 58 NW 984. 


Mo.—Groff v. Belche, 62 Mo. 400; 
Curtis v. Truitt, (A.) 7 SW (2d) 383. 


4 N. Y.—Bacon; y. Gilman, 57 N.Y. 
56. 


Oh.—Parker v. Davis, 13 Oh. Cir. 
Ct. 631,.6°Oh. Cir. Dec. 684 


Tenn.—Bond v. Gteenwald: 4 Heisk. 
Ss 


Tex.—International, ete., R. Co. v. 
Ogburn, 26 Tex. Civ. A. 217, 68 SW 
tee Vance vy. Hartzell, (A.) 18 SW 


Va.—Ellis, etc., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


Eng.—Banbury, etc., R. Co. v. Dan- 
Tel, 549 LI Ch.v 265. 


Ont.—Wilson v. Shaver, 3 Ont. L. 
110; Montreal Bank v. McWhirter, 17 
We CAC aes 0G. ; 


[a] Severance from realty.—(1) 
Where a sale is made of standing 
timber to be cut by the buyer, title 
does not pass until it has been sev- 
ered from the realty (Pfistner v. Bird, 
43 Mich. 14, 4 NW 625); (2) but the 
title will pass upon its severance 
(Nelson vy. Nelson, 6 Gray (Mass.) 
385; Fitch v. Burk, 38 Vt. 683; Bus- 
kirk v. Peck, 57 W. Va. 360, 50 SH 
432), (8) unless a contrary intention 
appears (see Buskirk v. Peck, supra), 
(4) if cut within the time prescribed 
by the contract (Plummer v. Pres- 
cott, 48 N. H. 277), (5) although it 
is not removed from the land (Plum- 
mer v. Prescott, supra). (6) So, al- 
so, on a sale of stones on a farm if 
the buyer pays therefor, and removes 
them from one part of the premises 
to the other, this constitutes a sever- 
ance and vests title in the buyer. 
Fulton v. Norton, 64 Me. 410. (7) 
Where an intent to sell a building as 
a chattel is apparent from the con- 
tract and attending circumstances, 
the severance may be made by the 
purchaser; the fact that he is to re- 
move the building only being im- 
portant as bearing on the intention 
of the parties in determining whether 
title is to pass at once, or after sev- 
erance. Wetopsky v. New Haven Gas 
Light Co., 88 Conn. 1, 90 A 30, Ann 
Cas1913D 968. 


[b] Taking steps out of natural 
order.—‘‘The fact that some of the 
steps necessary to complete the pass- 
age of a perfect title were taken 
somewhat out of the natural order 
ought not to affect the substantial 
rights of the parties.” Harriss: v. 
Tams, 137 Misc. 879, 244 NYS 36, 387. 


{[c] Evidence.—lIt is proper to per- 
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subject to the intention of the parties,°® and while 
the fact that something remains to be done affords 
a presumption that the title was not intended to pass 
until its performance,®? the presumption is not con- 
clusive,®’ and if it appears that such was the inten- 
tion the title will pass, notwithstanding something 
remains to be done to ascertain and fix the rights of 
the parties,®® or some condition remains to be per- 


Condition subsequent does not prevent the pass- 
ing of the title at the time of the bargain and sale.* 


Independent condition. 


That cattle involved in a 


mit the seller to read to the jury ex- 
tracts from his warehouse books 
showing original entries relating to 
the sale, and to exhibit unsigned sale 
notes and invoices to show that all 
things necessary to vest title have 
been done. Thompson v. Brannin, 94 
Ky. 490, 21 Sw 1057, 15 KyL 36. 


93. Rugg v. Minett, 11 East 210, 
103 Reprint 985. 

94. Rugg v. Minett, supra; Han- 
ee Meyer, 6 East 614, 102 Reprint 

95. See supra § 532. 

96. Colo.—Prower v. Nowles, 42 
Colo. 442, 94 P 347. 

Iowa.—Welch vy. Spies, 
389, 72 NW 548; 
Iowa 339. 

Mass.—Wright v. 


103 Iowa 
Smyth vy. Ward, 46 


Frank A. An- 


drews Co., 212, Mass. 186, 98 NE 798. 
Mich.—Wilkinson vy, Holiday, 33 
Mich. 386. 


Mo.—Swartz v. Chappell, 19 Mo. 
Pe Curtis v. Truitt, (A.) 7 SW (2d) 


ake Y.—Bacon v. Gilman, 57 N. Y. 


Wis.—Roberts’ v. 
Wis. 598, 102 NW 18. 


Eng.—Martineau v. Kitching, L. 
R. 7 Q. B. 436; Young v. Matthews, 
ore. 2 re 1BR 4127; Joyce v. Swann, 
(Cy BON. Se. S43 112 ECL 84, 144 Re- 
print ae Turley v. Bates, 2 H. & 
Cc. 200, 159 Reprint 83. 

Ont.—Montreal Bank vy. 
ter Cho. Cae Ph 06s 

97. Hatch v. Standard Oil Co., 
U. S. 124, 25 L. ed. 554; 
enstiel, "298 Fed. 656; 
Jones,".61 Calv A) 732; 
and cases infra note 98. 


98. Loval v. Wolf, 179 Ala. 505, 60 
S 298; Sherwood v. Walker, 66 Mich. 
568, 33 NW 919, 11 AmSR 531; Wil- 
kinson v. Holiday, 33 Mich. 388; Lan- 
ham v. Longmire, 100 Wash. 413, 415, 
171 P 287 [cit Cyc]. 


McWatty, 123 


McWhir- 


100 
Kahn v. Ros- 

Turner > v. 
215.0 P 0335 


99. Ark.—McDermott vy. Kimball 
Lumber Co., 102 Ark. 344, 144 SW 
524, 39 LRANS 461. 

Iowa.—Welch v. Spies, 103 Iowa 


389, 72 NW 548. 


Mich.—Sherwood v. Walker, 66 
Mich. 568, 38 NW 919, 11 AmSR 581. 


Y.—Russell v, Carrington, 42 N. 
VE Pia: 1 AmR 498. 


Tex.—Morriss v. 
A.) 10 SW (2d) 1012. 


[a] Question for jury.—Whether 
the intent is that the property shall 
pass notwithstanding something re- 
mains to be done is ordinarily a ques- 
tion for the jury. Sherwood v. Walk- 
ere Mich. 568, 33 NW 919, 11 AmSR 


Knepper, (Civ. 


1. Byrd v. Baker-Matthews Lum- 
ber Co., 148 Ark. 576, 230 SW 584. 

2. Ellis, ete., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contract of sale are to be fed by the seller during a 
specified period is an independent condition or cove- 
nant, rather than a condition precedent to the pass: 


ing of title.® 
Promise. 


a condition.* 
[§ 534] (8) Unconditional 


S. Stone v. Davis, 
175 SW 772. 

4 Emery v. Scarlett, 8 Pa. Co. 123. 

5. U. S—Briggs v. U. S., 143 U. 
S. 346, 12 SCt 391, 36 L. ed. 180 [rev 
soe Ot. Clo “L2Gils Leonard Vie Davis; 1 
Black 476, 17 L. ed. 222. 

Ala.—McCrae v. Young, 43 Ala, 622; 
Magee v. Billingsley, 3 Ala. 679; 
Rolfe v. Huntsville Lumber Co., 
Ala. A. 487, 62 S 587. 


(Tex. Civ. A) 


Ark.—Lynch v. Daggett, 62 Ark. 
592, 37 SW 227. 
Cal.—Gardiner v. McDonogh, 147 


Cal. 313, 81 P 964; Bill v. Fuller, 146 
Cal. 50, 79 P 592; Mason y. Lievre, 
145 Cal. 514, 78 P 1040. 


Conn.—Alderman v. 
Air Brake Co., 92 Conn. 419, 
267. 

Del.—England v. Forbes, 12 Del. 
ia 31 A 895; Cleaver-v. Ogle, 6 Del. 

Ga.—Flannery v. Harley, 117 Ga. 
483, 43 SE 765; Allen v. Hollis, 31 


Westinghouse 
103 A 


Ga. 143 


Ida.—O. A. Olin Co. v. Lambach, 
35 Ida. 767, 209 P 277, 44 ALR 354. 


Ill.— Barker v. Bushnell, 75 Ill. 220; 
Barrow v. Window, 71 Ill. 214; Wade 
v. Moffett, 21 Ill. 110, 74 AmD 79; 
Forbes v. Hunter, 223 Ill.- A. 400; 
Sparta Produce Exch. v. Wilson, 223 
dis ALA126. 


Ind.—Lyon y. Lenon, 106 Ind. 567, 
7 NE 311; Bertelson v. Bower, 81 Ind. 
512; Lester v. Hast, 49 Ind. 588; 
Cloud v. Moorman, 18 Ind, 40; Sherry 
We. Picken, 2110 >. Tid’ 3%6-SWV.rieht. aw 
Maxwell, 9 Ind. 192; Henline v. Hall, 
4 Ind. 189; German-American Ins. 
Co. v. Shepherd, 78 Ind. A. 314, 126 
NE 447; Warner v. Warner, 30 Ind. 
A. 578, 66 NE 760. 


Kan.—Barber v. Thomas, 66 Kan. 
O’Farrel v. McClure, 
(A.) 47 P 160. 


Ky.—Lam v. White, 204 Ky. 557, 
264 SW 1113; Kenton v. Ratcliffe, 105 
Ky. 376, 49 SW 14, 20 KyL 1239; 
Thompson v. Brannin, 94 Ky. 490, 21 
SW 1057, 15 KyL 36; Newcomb vy. 
Cabell, 10 Bush 460; Buffington v. 
Ulen, 7 Bush 231; Sweeney v. Ows- 
ley, 14 B. Mon. 413; Willis v. Willis, 
6 Dana 48; Paul v. Becker, 39 SW 
499, 19 KyL 214. 


La.—Marshall v. Morehouse Par- 
ish, 14 La. Ann. 689; Barrett v. His 
Creditors, 12 Rob. 474; Lambeth v. 
Wells, 12 Rob. 51; Thomson v. Mylne, 
11 Rob. 349; Cook v. West, 3 Rob. 
331; Slocomb v. Arkansas Real Es- 
tate’) Bank, 2) Robs "'92;> 'Capley *.v. 
Dowell, 1 Rob. 26. 


Me.—Levasseur v. Cary, 3 A 461; 
Phillips v. Moor, 71 Me. 78; Chase v. 
Willard, 57 Me. 157; Wing v. Clark, 
24 Me. 366, 

Mass.—Levinson y. Connors, 168 
NE 736; Brown vy. National Dock, 
etc., Warehouse Co., 239 Mass. 10, 131 
NE "458; Townsend v. Hargraves, 118 
Mass. 325; Morse v. Sherman, 106 
430; Mauger v. Crosby, 117 
830; Haskins v. Warren, 115 

; Parsons v. Dickinson, 11 


Mich.—Richardson Lumber Co, v. 
Hoey, 219 Mich. 643, 189 NW ee 
Carver v. Sherman, 172 Mich. 264, 13 
NW 519; Kling v. Fries, 33 Mich. 
275; In re Hicks, 20 Mich. 280. 


The vesting of title does not depend on 
the performance of a promise, as distinguished from 


Contract. 
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there is an unconditional contract for the sale of 
specific goods in a deliverable state, nothing remains 
to be done other than delivery of the goods and pay- 


ment of the price, and a different intention does not 


appear, the property in the goods passes to the buyer 
when the contract is made® without actual delivery 


of the goods* or payment of the price therefor.‘ 


Where 


Minn. —Day v. Gravel, 72 Minn. 159, 
75 NW 1; Rail v. Little Falls Lumber 
Co.,' 47 Minn. 422, 50 NW 471. 

Miss.—Garland vy. Stewart, 31 Miss. 
314. 

Mo.—Glass v. Blazer, 91 Mo. A. 564. 

Nebr.—Allen v. Rushfort, 82 Nebr. 
663, 118 NW 657; Baker v. McDon- 
ald, Be Nebr. 595, 104 NW 923, 1 LRA 
NS 


N. H.—Towne v. Davis, 66 N. H. 
396, 22 A 450; Clark v. Greeley, 62 
N. i. 394; Feiton y. Fuller, 29 N. H. 


121; Clark Va. Draper, L9L"Ns Hi. 409: 

N. J.—Brock v. O’Donnell, 45 N. J. 
L. 441; Bates v. Elmer Glass Mfg. 
Go., (Ch.) 14 Ai273. 

N. Y.—Van Brocklen v. Smeallie, 
140 N. Y. 70, 35 NE 415; Hayden v. 
Demets, 53 N. Y¥. 426 [aft SaiAdNe pac 
Super. 344]; Bradley v. Wheeler, 44 
Na o490) Patt 27 Ne-Yo Super. 731, 
Terry v. Wheeler, 25 N. Y. 520; Wal- 
dron v. Romaine, 22 N. Y. 368; Morey 
v. Medbury, 10 Hun 540; Welch v. 
Moffat, 1 Thomps. & C. 575; Snell v. 
Thorp, 15 NYS 411; Hall Safe, etc., 
Co. v. Reike, 2 NYCityCt 271; Oly- 
phant v. Baker, 5 Den. 379; De Fon- 
clear v. Shottenkirk, 3 Johns. 170; 
Lansing v. Turner, 2 Johns. 13; Hier 
v. Wightman, 197 App. Div. -214, 188 
Bei 274 [aff 233 N. Y. 646, 135 NE 

N. C.—McArthur v. Mathis, 133 N. 
C. 142, 45 Sk 530; Jenkins v. Jarrat, 
70 N. C. 255 [dist May v. Gentry, 20 
= C. 249]; State v. Fuller, 27 N.C 
6. 

N. ‘D.—Ravely v. Klenk, 53 N. D 
102, 204 NW 975. 

Oh.—Hooben v. Bidwell, 16 Oh. 
509, 47 AmD 386; Davis v. Parker, 
5 OhS&CP 152, 7 OHNP 382. 


Okl.—Pharaoh v. Burnett, 112 Okl. 
188, 240 P 743. 


Or.—Pulkrabek v. Bankers’ Mortg. 
Corp., 115 Or. 379, 238 P 347; Haines 
v. McKinnon, 35 Or, 573, 57 P 903. 


Pa.—Emery v. Scarlett, 8 Pa. Co. 
123. 


Porto Rico.—Gandia v. Porto Rico 
Fertilizer Co., 38 Porto Rico 147. 


S. C.—Frazer v. Hilliard, 21 S. C. 
Eq. 309. 

S. D.—Hull v. Caldwell, 3 S. D. 451, 
54 NW 100. 

Tenn.—Hardwick v. American Can 
Co. 7 ell38 “enn; 657) 388 uSW * 79%): 
Broyles v. Lowrey, 2 Sneed 22; Mil- 
ler v. Koger, 9 Humphr. 231; Good- 
rum v. Smith, 3 Humphr. 542; Potter 
v. Coward, Meigs 22. 


Tex.—Epstein v. Meyer Bros. Drug 
Co., 82 Tex. 572, 18 SW 592; Owens 
Ve tClarkw ue, Mex h547, 0 LoS Wi LOT: 
Brewer v. Blanton, 66 Tex. 532, 1 SW 
5722. Bunt ve Kellum,, 59 Tex. 535; 
Cleveland v. Williams, 29 Tex. 204, 
94 AmD 274; Downey v. Taylor, (Civ. 
A.) 48 SW 541; Goldberg v. Bussey, 
(Civ. A.) 47 Sw 49; 
asson, (Civ. A.) 44 SW 408; 


Sanger v. Thom- 
Loeb v. 


Crow, ld DoxiCiv. Ay 537, 40 SW 
506. 
Utah.—Jones v. Commercial Inv. 


Trust, 64 Utah 151, 228 P 896. 


Vt.—Evarts v. Butler, Brayt. 216; 
Davis v. Bradley, 24 Vt. 55. 


Va.—Chapman v. Campbell, 
Gratt. (54 Va.) 105. 


Wash.—Pacific Lounge, ete., Co. v. 


13 


This is true notwithstanding the buyer cannot take 


Rudebeck, 15 Wash. 336, 46 P 392. 


W. Va.—Buskirk vy. Peck, 57 W. 
Va. 360, 50 SE 432. 


Wis.—Boscobel v. Muscoda Mfg. 
Co., 175 Wis. 62, 188 NW 968; State 
v. Wharton, 117 Wis. 558, 94 NW 359; 
Thayer v. Davis, 75 Wis. 205, 43 NW 
902. “Generally speaking, in case of 
an executory contract to sell and de- 
liver personalty, nothing in the stat- 
ute of frauds interfering, when there 
is nothing left to be done on the part 
of the vendee or vendor, or the lat- 
ter and the vendee jointly, and the 
chattels have been set aside and ap- 
propriated to the contract, the 
amount thereof and price all settled, 
the title passes.” See State v. Pat- 
terson, 138 Wis. 475, 480, 120 NW 227. 


Eng.—Seath v. Moore, 11 App. Cas. 


350; Sweeting v. Turner, L. R. 7 Q. 
B. 310; Martindale v. Smith, dt  Qape. 
389, 41 HCIG7 592.5 LS Reprint 1181; 


Heilbutt v. Hickson, L. R. 7 C. P. 438; 
Tarling v. Baxter, 6 B. & C. 360, 13 
ECL 169, 108 Reprint 484; Dixon v. 
Yates, 5 B. & Ad. 313, 27 ECL 187, 
110 Reprint 806; Phillimore v. Barry, 
1 Campb. 513, 170 Reprint 1040; Joyce 
v. Swann, 17 C. B. N. S. 84, 112, ECL 
84, 144 Reprint 34; Barr v. Gibson, 
3 M. & W. 390, 150 Reprint 1196; Gil- 
mour v. Supple, 11 Moore P. C. 551, 
14 Reprint 803. 


Ont.—Armand v. Noonan, 
Tee bol. 


“Tt is a general rule of the com- 
mon law that a mere contract for the 
sale of goods, where the goods are 
identified and nothing remains to be 
done by the seller before making de- 
livery, transfers the right of proper- 
ty.” Pulkrabek v. Bankers’ Mortg. 
Corp SLs Or 3797 30 Om2oS eo ete 


[a] Statutory provisions (1) in 
some jurisdictions are to the same ef- 
fect. See statutory provisions. (2) 
Such provisions are declaratory of the 
common law. Cassinelli v. Humphrey 
Supply Co., 43 Nev. 208, 183 P 528. 


[b] Presumptions.—(1) In the 
case of a sale of specific goods, that 
is, goods that are specified at the 
time the contract is made, the pre- 
sumption is that the title “passes at 
the time the contract is made, and 
it will pass at that time, unless some 
facts are shown that indicate a con- 
trary intention.” FH. L. Welch Co. v. 
Lahart El. Co., 122 Minn. 432, 4386, 142 
NW 828._ (2) If no contrary inten- 
tion appears, “then the law presumes, 
where the contract pertains to a spe- 
cific chattel, in a deliverable state, 
that the parties intend the title to 
pass when the contract is made.’ 
Jones v. Commercial Inv. Trust, 64 
Utah 151, 168, 228 P 896 


[ec] Contrary intention not im- 
puted.—Where the specific thing is 
agreed on and is ready for immediate 
delivery, “there is no reason for im- 
puting to the parties any intention to 
suspend the transfer of the property, 
inasmuch as the thing and the price 
have been mutually assented to and 
nothing remains to be done.’ Turn- 
er v. Jones, 61 Cal. A. 732, 7385, 215 P 
1033. To same effect Hatch v. Stand- 
ard Oil Co., 100 U. S. 124, 182, 25 L. ed: 
554. 

6. 


7. 


41 Ont. 


See infra § 552. 
See infra § 575. 
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away the goods until the price is paid or tendered,® 


unless the sale is on ecredit.® 


[§ 535] b. Prevention of Transfer by Fraud, Ille- 
gality, or Insolvency. No title to the goods sold 
passes by a sale which is invalid because of illegal- 
ity,+® and the rule has also been laid down in many 
cases that, if the sale is procured by fraud, no title 
passes to the buyer as against the seller,+? unless 
the seller in some way subsequently ratifies the 
but in other cases it is held that the title 
passes to the fraudulent buyer,!® subject, however, to 
be divested upon a restission by the seller,‘* unless 


sale;?? 
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fide purchaser.15 


[§§ 534-536 


Fraudulent acts after the sale and 


delivery of the property to the buyer will not affect 


the property has passed into the hands of a bona 


8. Leonard v. Davis, 1 Black (U. 
S.) 476, 17 L. ed. 222; Jenkins vy. Jar- 
Lev oe AO) NG Op, OR 

9. Leonard v. Davis, 1 Black (U. 
S.) 476, 17) Li. ed..222. 

10. Duperier v. Flanders, 21 La. 
Ann. 719. But see Bartlett v. Hoyt, 
29 N. H. 817 (even if the sale is void- 
able for illegality because not con- 
forming to statute, the buyer gets a 
title which will support trover against 
a wrongdoer). 

Noncompliance with statute of 
frauds see Frauds, Statute of § 414. 

11. U. S.—Browning v. De Ford, 
178 U. S. 196, 20 SCt 876, 44 L. ed. 


L033) Laff 8 Okl 2389, 60). BP) 534]; 
Jaffrey v. Brown, 29 Fed. 476; Carna- 
han v. Bailey, 28 Fed. 519; De Wolf 
v. Babbett, 8 EF. Cas. No. 4,220, 4 
Mason 289. 

Cal.—Amer v. Hightower, 70 Cal. 


440, 11 P 697; Sargent v. Sturm, 23 
Cal. 359, 83 AmD 118. 


Fla._.—Hammond v. Lynes, 
aks hee 


Ga.—-Landauer v. Cochran, 54 Ga. 
533; Barfield v. Farkas, 40 Ga. A. 559, 
150 SE 600; Snellgrove v. Dingelhoef, 
25 Ga. A. 334, 103 SH 418: 


Ind.—Peters Box, ete., Co. v. Lesh, 
119 Ind. 98, 20 NE 291, '12 AmSR 367; 
Alexander v. Swackhamer, 105 Ind. 
81, 4 NE 433, 5 NE 908, 55 AmR 180. 


Kan.—Wafer v. Harvey County 
Bank, 46 Kan. 597, 26 P 1032. 


La.—Harris v. Denison, 8 La. 5438; 
Prall v. Peet, 3 La. 274; Gasquet v. 
Johnston, 2 La. 514. 

Me.—Jordan v. Parker, 56 Me. 557. 

Md.—Harris v. Alcock, 10 Gill. & 
Je eG, 82) Aim” 158, 

Mass.—Wiggin v. Day, 9 Gray 97; 
Buffington y. Gerrish, 15 Mass. 156, 
8 AmD 97. 

Mo.—Bidault v. Wales, 20 Mo. 546, 
64 AmD 205; Reid v. Lloyd, 52 Mo. 
A. 278; Thomas v. Freligh, 9 Mo. A. 
151. Contra Sellner v. Meyer, (A.) 
240 SW 247. 

N. J.—Williamson v. New Jersey 

Southern R. Co., 29 N. J. Hq. 311. 
‘ Pa.—Perlman v. Sartorius, 162 
Pa. 320, 29 A 852, 42 AmSR 834; En- 
sign v. Hoffield, 2 Pa. Cas. 504, 4 A 
189. 3 

Tex.—Griffin v. Chubb, 7 Tex. 603, 
58 AmD 85; Parlin, etc., Co. v. Glo- 
ver, (Civ. A.) 208 SW 1174; Parlin, 
6tc, CO, Va Harrell) (3) “Mex. Civ. A. 
368, 27 SW 1084; Blum v. Jones, (Civ. 
A.) 23 SW 844. 

Vt.—Redington v. Robert, 
686; Hodgeden v. Hubbard, 
504, 46 AmD 167. 


Hng.—Abbotts v. Barry, 2 B. & B. 
369, 6 ECL 186, 129 Reprint 1009. 


[a] Giving worthless check.—The 
rule that a fraudulent purchase of 
goods gives no title to the buyer as 
against the seller applies where the 


ai la. 


25 Vt. 
LS Vit. 


buyer knows or has reason to know 
that there are no funds to meet it. 
Hawse v. Crowe, R. & M. 414, 21 ECL 
784, 171 Reprint 1068. 

Delivery procured by fraud see in- 
ELA SiO ae 

12. Pratt v. Susquehanna Coal Co., 
269 Fed. 667 [rev on other grounds 
276 Fed. 919 (certiorari dism 258 U. 
S. 632 mem, 42 SCt 313 mem, 66 L. 
ed. 801 mem)]; Amer v. Hightower, 
U0 Cals 440> Tis P9697. 

13. Doane v.. Lockwood, 115 Ill. 
490, 4 NE 500; Island Trading Co. v. 
Bere (2395 Ni Ye 9221950146) INS 45); 
American Sugar Refining Co. v. 
Fancher, 145 N. Y. 552, 40 NE 206, 2. 
DRA 757,22 AnnGas 1: Wise v. Grant, 
140 N. Y. 598, 35 NE 1078; Goodwin 
v. Wertheimer, 99 N. Y. 149, 1 NE 
404; Barnard v. Campbell, 58 N. Y. 
73, 17 AmR 208; Bliss v. Cottle, 32 
Barb. (N. Y.).322; Stevens v. Hyde, 
32 Barb. (N. Y.) 171. See Phelps v. 
McQuade, 220 N. Y. 232, 115 NE 441. 
LRA1918B 973 (where the seller of 
personal property intends to sell his 
goods to the person with whom he 
deals, then title passes, even though 
he is deceived as to that person’s 
identity or responsibility; but where 
there is no such intention, no title 
passes). Contra American Mer- 
chants’ Union Express Co. v. Willsie, 
79 Ill. 92; Schweizer v. Tracy, 76 Ill. 
345; Nichols v. Michael, 23 N. Y. 264, 
80 AmD 259; Van Kleek v. Leroy, 4 
Abb. Dee. “CN. Y.) 479, 4 Transer.A, 
295, 4 AbbPrNS 431; Hunter v. Hud- 
son River Iron, ete., Co., 20 Barb. (N. 
YY.) 493% <Kine. vin Phillips, 217N. “Y- 
Super. 603; Delin v. Stohl, 2 NYCiv 
Proe 2223" Cary v. Hotaling, 1 all 
GNP YA) San aie Ann IDS 32:3 OOtE We 
¥rench, 13 Wend. (N. Y.) 570, 28 AmD 
482; Van Cleef v. Fleet, 15 Johns. (N. 
Y.) 147; Durell v. Haley, 1 Paige (N. 
Y.) 492, 19 AmD 444, 

14. Rescission: 

Pffect of, upon title see supra § 280. 
Fraud of buyer as ground for see su- 
pra. §°233. 

15. See infra § 647. 


16. Syracuse Knitting Co. v. 
i aeee 69 N. H. 447, 438 A 687. 

17. U. —Conyers v. Ennis, 6 F. 
Cas. No. 3149. 2 Mason 236. 

Ala.—Johnston v. Bent, 93 Ala. 160, 
9 S 581; Wollner v. Lehman, 85 Ala, 
274, 4 S 643. 

Ark.—Mack v, Adler, 48 Ark. 
SW 345. 

Colo.—Burchinell v. Hirsh, 
I Xe ED BO) APs By 

1ll.—Brown:, vw.) Blerman, 24 Til. A. 
574. 

Ind.—Sweet v. Campbell, 14 Ind. A. 
570, 438 NE 236. 


70, 2 
5 Colo. 


Miss.—Klein v. Rector, 57 Miss. 
538. 
Oh.—Weitz v. Wenham, 10 Oh. Cir. 


Ct. 343; 16 ‘Oh Cimy Dec: 563. 


Wi 
Bank, "92 Wis. 384, 


goods are paid for by check and the 


his title thereto.1® 
accompanied by fraud, is not of itself sufficient to 
prevent the passing of the property.* 

[§ 536] c. Transfer as Dependent on Particular 
Matters—(1) Ascertainment of Quality, Quantity, 
or Price—(a) In General. 
does not pass so long as something remains to be 
done, as between the seller and buyer, for the pur- 
pose of ascertaining the quality,!® quantity!® or 
price?® of the subject matter. 


Mere insolvency of the buyer, not 


Generally speaking, title 


However, the inten- 


[a] Insolvency not known to buy- 
er at the time of delivery does not 
affect his title. Hirsch Lumber Co. 
Vv. Hubbell. 143 2App. Dives sod Tees 
NYS 85. 

[b] Insolvency subsequent to sale 
will not prevent the passing of title. 
Hall v. Richardson, 16 Md. 396, 77 
AmD 303. 


18. Wesco Supply Co. v. Allerton, 
156 Iowa 695, 137 NW 1046; Blodgett 
v. Hovey, 91 Mich. 571, 52 NW 149; 
Burrows v. Whitaker, 71 N. Y. 291, 
gee 42; Kein v. Tupper, 52 N. Y. 


19. U. S.—Robinson v. Patterson, 
210 Fed. 839, 127 CCA 389. 


Ala.—Foley v. Felrath, 98 Ala. 176, 
13 S 485, 39 AmSR 39. 


Ark.—Priest v. Hodges, 90 Ark. 131, 
118 SW 253; Fagan v. Faulkner, 5 
Ark. 161. 


Ill.—Frost v. Woodruff, 54 SEL yee Si 
Blder v. Insurance Co. of North Amer- 
ica, 206 Ill. A. 172; Honeycutt v. 
Logg, 160 Ill. A. 237. 


Iowa.—Sempel y. Northern Hard- 
wood Lumber Co., 142 Iowa 586, 121 
NW 22. 


Ky.—Lane Lumber, ete, Co. v. 
Bond, 222 Ky. 539, 1 SW (2d) 970. 

Mich.—Blodgett v. Hovey, 91 Mich. 
571, 52 NW 149. 

N. Y.—Burrows v. Whitaker, 71 N. 
Y. 291, 27 AmR 42; Kein v. Tupper, 
SAIN a Ye 5 50. 
age C.—Devane v. Fennell, 24 N. C. 

20. U. S.—Robinson v. Patterson, 
210 Wed. 839, 127°CCA. 389. 


Ala.—Foley v. Felrath, 98 Ala. 176, 
13 S 485, 39 AmSR 39; 
ingsley, 3 Ala. 679. > 


Ark.—Priest v. Hodges, 90 Ark. 131, 
118 SW 253; Fagan v. Faulkner, 5 
Ae 61. 

Ky.—Lane Lumber, ete. Milling 


oo v. Bond, 222 Ky. 539, 1 SW (2d) 
70. 


Mass.—-Sherwin y. 
Mass. 547. 


N. Y.—Burrows v. Whitaker, 71 N. 
Y. 291, 27 AmR 42; Russell v. Car- 
rington, 42 N. Y. 118, 1 AmR 498. 


INF OS 
36. 

Pa. 
3 GPa CO. 6S 

[a] Rule applies where the con- 
tract contemplates the fixing of the 
price by: (1) The making of an in- 
ventory or invoice. Gunn vy. New- 
comb, 82 Iowa 468, 48 NW 989; Park- 
er Vv. Davis; 13) Oli ‘Cir, Cur é3i, /6"On-, 
Cir. Dec. 684; Roberts v. McWalty, 
123 Wis. 598, 102 NW 18. (2) The 
arrangement of the terms of credit. 
Stiles v. Howland, 32 N. Y. 309. 

{b] If mode of ascertaining price 
fails before it has been acted on, no 
title passes to the buyer. Nesbit v. 
Burry, 225) Pa. 2082 


Mudge, 127 


ium Lumber Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Magee vy. Bill- - 
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tion of the parties will control,?+ and if it appears 
that the parties so intended the property will pass, 
although the acts necessary for ascertaining the 
have not been performed. 
While the fact that something remains to be done to 
determine quality, quantity, or price affords a pre- 
sumption that title is not intended to pass until its 
performance,** the presumption is not conelusive,?® 
and will yield to evidence showing an intent to trans- 


quantity’? or price?* 


fer the property immediately.?® 
Agreement or lack thereof. 


21. Priest v. Hodges, 90 Ark. 131, 
118 SW 253; Flask-v. Tindall, 39 Ark. 
571; Russell v. Carrington, 42 N. Y. 
118, 1 AmR 498; Roberts v. McWalty, 
123 Wis. 598, 102 NW 18. 


22. Hale v. Matteson, 107 Ark. 224, 
154 SW 516; Summit Lumber Co. v. 
Sheppard, 102 Ark. 88, 143 SW 100; 
Semple v. Northern Hardwood Lum- 
ber Co., 115 NW 899 [rev 142 Iowa 
586, 121 NW 23]. 

23. Ala.—Smith v. State, 84 Ala. 
438, 4 S 683; Aderholt v. Embry, 78 
Ala. 185; Shealy v. Edwards, 73 Ala. 
175, 49 AmR 43. 


Ark.—Hale v. Matteson, 107 Ark. 
224, 154 SW 516; Summit Lumber Co. 
v. Sheppard, 102 Ark. 88, 143 SW 100; 
Flask v. Tindall, 39 Ark. 571. 


Cal.—Todd v. Lyon, 55 Cal. 
202-P. $99. 


Ill.—Straus v. Minzesheimer, 78 Ill. 
492; Shelton v. Franklin, 68 Ill. 333: 
Graff v. Fitch, 58 Ill. 373, 11-AmR 
85; Bell v. Farrar, 41 Ill. 400; Veh- 
meyer v. Earl, 22 Ill. A. 522. 


Iowa.—Allen v. Elmore, 121 Iowa 
24, 96 NW 769. 

Kan.—Caywood v. Timmons, 31 
Kan. 394, 2 P 566; Shepard v. Lynch. 
26 Kan. 377. 

Ky.—Hagins v. Combs, 102 Ky> 165, 
43 Sw 222, L9IKy 1165; Thompson 
v. Brannin, 94 Ky. 490, 21 SW 1057, 15 


PASEO, 


KyL 36; Newcomb v. Cabell, 10 
Bush 460. 
Md.—Farmers’ Phosphate Co. Vv. 


Gill, 69 Md. 537, 16 A 214, 9 AmSR 443, 
1 LRA 767. 

Mass.—Riddle v. Varnum, 20 Pick. 
280; Macomber v. Parker, 13 Pick. 
175; Sumner v. Hamlet, 12 Pick. 76. 


Mich.—Byles v. Colier, 54 Mich. 1, 
19 NW 565; Colwell v. Keystone Iron 
Co., 36 Mich. 51; Wilkinson v. Holi- 
day, 33 Mich. 386. 


N. H.—Kelsea v. Haines, 41 N. H. 
246. 

N. Y.—Burrows v. Whitaker, 71 N. 
Y. 291, 27 AmR 42 [aff 8 Hun 260]; 
Bacon v. Gilman, 57. N. Y. 656; Dex- 
ter v. Bevins, 43 Barb. Slay Chapin 
vy. Potter, 1 Hilt. 366; Rice v. Heath, 
5 NYSt 244; Olyphant v. Baker, 5 
Den. 379. 


N. C.—Morgan v. Perkins, 46 N. C. 
Aviele 

Pa.—Dennis v. Alexander, 3 Pa. 50; 
Leonard v. Winslow, 2 Grant 139; 
Gatzmer v. Moyer, 9 Pa. Cas. 567, 13 
A 540; Fee v. Emporium Lumber Co., 
50 Pa. Super. 557. 

Va.—Haxall v. Willis, 15 Gratt. (56 
Nae 434. 

. Va.—Buskirk v. Peck, 57 W. Va. 

360. ‘50 SE 432; Huntington Bank v. 
Napier, 41 W. Va. 481, 23 SE 800; 
Morgan v. King, 28 W. Va. 1,57 AmR 
33. 


The fact that a defi- 
nite price is not fixed or agreed on at the time the 
contract is entered into does not prevent the pas- 
sage of title,?’ where the contract provides a sure 
and definite means of arriving at the sum to be 
paid,** or the price is left open for future adjust- 
ment by consent and the parties intend the title 
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agreed on,®° or 
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to pass;2® but it is otherwise where the intention is 
to defer the passage of title until the price shall be 


where, by reason of the seller in- 


tending to sell at one price and the buyer intending 
to buy at another and different price, there is no 
meeting of the minds of the parties and hence no 
legal contract of sale.*? 
Arithmetical calculation of price. 
act contemplated to ascertain the price has been 


As soon as the 


performed the property passes,*? although the arith- 


aa. In General. 


termining their 
Wis.—Fromme v. O’Donnell, 124 
Wis. 529, 108 NW 3; Cook v. Van 
Horne, 76 Wis. 520, 44 NW 767; Gill 
v. Benjamin, 64 Wis. 362, 25 NW 
445, 54 AmR 619; Morrow yv. Delaney, 
41 Wis. 149; Pike v. Vaughn, 39 Wis. 
499; Morrow v. Campbell, 30 Wis. 
90; Morrow v. Reed, 30 Wis. 81; Se- 
oe v. Eaton, 6 Wis. 490, 70 AmD 
Hale 


Eng.—Martineau v. Kitching, L. R. 
7 Q. B. 436; Turley v. Bates, 2 H. & 
C. 200, 159 Reprint 83. 


Ae Age Ve. Shaver; 3) Ont. LE. 
110. 


‘{a] Rule applied.—Where the con- 
tract contained an absolute bill of 
sale, provisions as to change of prices 
depending on fluctuations in the mar- 
ket did not affect the title of the buy- 
er. McLaughlin v. Norfolk Southern 
RICOnm UT AON. Cokea 9 8n S ha GA os 


{b] It is ordinarily question for 
jury whether the parties intended 
that the title should pass prior to the 
performance of the acts necessary to 
ascertain the price. Wesoloski v. 
Wysoski, 186 Mass. 495, 71 NE 982. 

24. Loval v. Wolf, 179 Ala. 505, 60 
S 298; Lanham v. Longmire, 100 
Wash. 413, 171 P 237. 


25. Lanham v. Longmire, supra. 
26. Loval v. Wolf, 179 Ala. 505, 60 
S 298. 


27. Callaghan v. Myers, 89 Ill. 566; 
Pier v. Duff, 63 Pa. 59. 


28.2 Phifer v. Erwin, LOOUN..C. 59; 
6 SE 672. 
29. Greene v. Lewis, 85 Ala. 221, 


4 S 740, 7 AmSR 42; Wilkinson v. 
Williamson, 76 Ala. 163. 


30. Wittkowsky v. Wasson, 71 N. 
@. 451. 

31. Wilkinson v. Williamson, 76 
Ala. 163 


Validity of contract as dependent 
ey agreement as to price see supra § 


32. Ky.—Thompson vy. Brannin, 94 
Ky. 490, 21 SW 1057, 15 KyL 36. 

N. Y.—Bacon v. Gilman, 57 N. Y. 
656; Bayne v. Hard, 77 App. Div. 251, 
79 NYS 208 [aff 174 N. Y. 584 mem, 66 
NE 1104 mem]. 


Oh.—Parker v. Davis, 13 Oh. 
Ct. 631, 6 Oh. Cir. Dec. 684, 


Pa.—Records v. Philadelphia, ete., 
RR. Co.; 9 Philay 55. 

Tex.—International, etc., R. Co. v. 
Ogburn, 26 Tex. Civ. A. 317, 63 SW 
1072. 


Ont.—Montreal Bank v. McWhirter, 
YB On CAMS EGE 


83. Bradley v. Wheeler, 44 N. Y. 
495; Davis v. Beason, 77 Tex. 604, 14 
SW 198; Tansley v. Turner, 2 Bing. 
N. Cas. 151, 29 ECL 478, 132 Reprint 
60; Lockhart v, Pannell, 22 U. C. C. 
PaeCOnDt oot. 


Cir. 


metical calculation of the price has not been made.*? 
[§ 537] (b) Weighing, Measuring, or Testing?+— 


Where it is necessary to weigh, 


measure, count, test, analyze, or do some like act with 
reference to the goods,*® before delivery®® or ac- 
ceptance,** for the purpose of ascertaining or de- 


identity,?® quality,?® quantity,*° or 


34. Loss or destruction of goods 
before weighing, measuring, or test- 
ing see infra § 608. 

35. Cal—Gopcevie v. California 
mee Corp., 64 Cal. A. 132, 220 P 


Fla.—Tripp v. Wade, 82 Fla. 325, 
89 S 870. 


M'd.—Agri Mfg. Co. v. Atlantic Fer- 
tilizer Co., 129 Md. 42, 98 A 365, Ann 
,_Cas1918D 396. 


N. H.—Smart v. Batchelder, 57 N. 
Fata 0s 


N. Y.—Hymann v. Cook, How. A. 
Cas. 419; Chapin v. Potter, 1 Hilt. 366. 


Tenn.—Parman v. Marshall, (Ch. 
A.) 51 SW 116. 


oe aes Va Hannan, 19°Can.s2.C- 


Ont.—Robertson v. Strickland, 28 
Une Oe Baraat 


Newfoundl.—Sillars Vv. 
Newfoundl. 21. 


[a] In Louisiana and Quebec (1) 
under the civil code, where goods are 
sold, not in a lump, but by weight, 
tale, or measure, the sale is not com- 
plete until they are weighed, count- 
ed, or measured (Kohler Vv. Huth 
Const. Co;; 168) Las 182%, phes. LS Dees 
Peterkin v. Martin, 30 La. Ann. 894; 
Dunean> “v.08 Holt,; 21> hax Ann. .235% 
Rhea v. Otto, 19 La. Ann. 123; Seris 
v. Bellocgq, 17 La. Ann. 146; Good- 
wyn v. Pritchard, 10 La. Ann. 249; 
Larue v. Rugely, 10 La. Ann. 242; Co- 
hen v. Stone, (Que.) 70 DomLR 85), 
(2) although it is not essential to the 
completeness of the contract that the 
articles should be weighed, counted, 
or measured in the presence of the 
buyer (Hill v. Morgan, 4 Mart. N. S. 
(La.) 475). 

36. Cassinelli v. Humphrey Supply 
Co., 48 Nev. 208, 183 P 528; Joyce v. 
Adams, 8 N. Y. 291 [aff 4 N. Y. Sup- 
er. 1]. 


387. N. K. Fairbank Co. v. Illinois 
Cent. R. Co., 167 Mo. A. 286, 149 SW 
1154; Kuehn v. Nero, 145 Wis. 256, 
130 NW 56. 


Talbot, 6 


38. See infra § 543. 

39. Kein v. Tupper, 52 N. Y. 550 
[aff 33 N. Y. Super. 465, 483 HowPr 
437]; Rosenthal .v. Kahn, 19 Or. 571, 
24 P 989; Simmons v. Swift, 8D. & 
Ris6es. 

40. Ark.—Jones v. Pearce, 25 Ark.. 
545. 


Ill.— Frost v. Woodruff, 54 Ill. 155. 


Me.—Ballantyne v. Appleton, 82 
Me. 570, 20 A 235 [foll Pinkham v. 
Appleton, 82 Me. 574, 20 A 237]. 


Or.—Hamilton v. Gordon, 22 Or. 557, 
30 P 495; Rosenthal v. Kahn, 19 Or. 
515224, P 989° 

Wis.—Galloway v. Week, 54 Wis. 
604, 12 NW 10; Pike v. Vaughn, 739 
Wis. 499, 
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the price to be paid therefor,*! and a contrary in- 
tention does not appear, the property in the goods 
does not ordinarily pass until such act is done. 
However, as to the necessity for such acts as a pre- 
requisite to the passing of title there is a clear dis- 
tinction between cases where such acts are necessary 
to identify the goods and cases where the goods are 
already identified and such acts are merely for the 
purpose of ascertaining the price to be paid.*? 
the latter case the performance of such acts is not 
absolutely essential to the passing of title,** and 
whether they are to be performed before the prop- 
erty passes depends on the intention of the parties,** 


ahi Deena aR v. Swift, 8 D. & R. 
3 

Newfoundl.—Ridley v. 
Newfoundl. 336 


Grieve, 4 


41. Aine tadson v. Weir, 29 Ala. 
294; Screws v. Roach, 22 Ala. 675; 
Batre v. Simpson, 4 Ala. 305; Magee 


v. Billingsley, 3 Ala. 679. 
Ark.—Jones v.. Pearce, 25 Ark. 545. 
Ga.—Deadwyler v. Karow, 131 Ga. 
227, 62 SE 172, 19 LRANS 197. 


- Tda.—Idaho Products Co. v. Bales, 
36 Ida. 800, 214 P 206. 


iMl———Noledo, ete, R.sCon wv. Chew, 
67 Ill. 378; Home Ins. Co. v. Heck, 
(essa a La Ea Eb 

Ind.—Pittsburg, etc., R. Co. v. Noel, 
vd inde, 110% lester tv.” East,. 49) (ind. 
588; Strauss v. Ross, 25 Ind. 300; 
Branigan v. Hendrickson, 17 Ind. A. 
198, 46 NE 560. 

Kan.—Larkin y. Johnson, 8 Kan. A. 
114, 54 P 690. 

Ky.—McCoy v. Fraley, 113 SW 444. 


Me.—Houdlette v. Tallman, 14 Me. 
400. 

Mass.—Bondy v. Hardina, 216 Mass. 
44, 102 NE 935; Wesoloski v. Wysos- 


ki, 186 Mass. 495, 71 NE 982; Sher- 
win v. Mudge, 127 Mass. 547: Bar- 
nard v. Poor, 21 Pick. 378; Riddle v. 


Varnum, 20 Pick. 280; Macomber v. 


Parker, 13 Pick. 175. 


Mich.—Lingham v. Eggleston, 27 
Mich. 324; Begole v. McKenzie, 26 
Mich. 470. 

N. H.—Towne v. Davis, 66 N. H. 
396, 22 A 450; Prescott v. Locke, 51 
N. H. 94,12 AmR 55; Fuller v. Bean, 
N. H. 290; Messer v. Woodman, 
N. H. 172, 58 AmD 241. 


N. Y.—Uhlman v. Day, 38 Hun 298; 
Kein v. Tupper, 33 N. Y. Super. 465, 
49 HowPr 437 [aff 52 N. Y. 550]; 
Chapman vy. Kent, 10 N. Y. Super. 
224; Olyphant v. Baker, 5 Den. 379; 
Andrew v. Dieterich, 14 Wend. 31; 
Ward v. Shaw, 7 Wend. 404; Russell 
v. Nicoll, 3 Wend. 112, 20 AmD 670. 


N. C.—Elliott v. Southern R. Co., 
LNG Coe goo, Lesh oo POrter, V. 
Bridgers, 132 N. C. 92,.43 SE 551; 
Devane v. Fennell, 24 N. C. 36. 


Oh.—Warner v. Porter, 2 Oh. Dec. 
(Reprint) 26, 1 WestLMonth 104, 


Or.—Rosenthal v. Kahn, 19 Or. 571, 
24 P 989. 

Pa.—Miller v. Seaman, 176 Pa. 291, 
35 A 134; Nicholson v. Taylor, 31 Pa. 
128, 72 AmD 728; Nesbit v. Burry, 25 
Pa. 208; Lester v. McDowell, 18 Pa. 
hie 

Tenn.—Williams v. Allen, 
Humphr. 337, 51 AmD 709. 


Tex.—Dawson v. Malone, (Ciy. A.) 
283 SW 634. 


Vt.—Gibbs v. Benjamin, 45 Vt. 124. 

Va.—Dixon vy. Myers, 7 Gratt. (48 
Va.) 240. 

Wash.—Lauber  v. 
Wash. 59, 102 P 873. 


10 
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done.** 
In 


or secured.*? 


Wis.—Smith v. Barron County, 44 


Wis. 686. 


Eng.—Simmons v. Swift, 5 B. & C. 
857, 11 ECL 712, 108 Reprint 319; 
Withers v. Lyss, 4 Campb. 237, 171 
Reprint 76, Holt N. P. 18, 3 ECL 18, 
171 Reprint 145; Hanson v. Meyers, 
6 East 614, 102 Reprint 1425; Logan 
v. Le Mesurier, 6 Moore P. C. PUG HRLS 
Reprint 628. 


yee gees v. Hannan, 19 Can. S. C. 


And see Elgee Cotton Cases, 22 
Wall. (U. S.) 180, 22 L. ed. 863 (dis- 
cussing the point). 

[a] Rule is particularly applica- 
ble where the goods are to be paid 
for when delivered, Ward v. Shaw, 7 
Wend. (N. Y.) 404; Porter v. Bridgers, 
132 N. C:. 92, 43 SE 551; Warner-»%. 
Porter, 2 Oh. Dec.. (Reprint) 26, 1 
WestLMonth 104. 


42. Cal.—Blackwood v. Cutting 
Packing) Co.,' 76, Cal. , 212, 18 2.248, 9 
AmSR 199. 


Iowa.—Allen v. Elmore, 121 Iowa 


24, 96 NW 769. 


Nebr.—Allen v. Rushford, 72 Nebr. 
907, 101 NW 1028. 


N. Y.—Sanger v. Waterbury, 116 N. 
Y. 871, 22 NE 404; Groat v. Gile, 51 
ek 431; Crofoot v. Bennett, 2 N. Y. 


Tex.—Boaz v. Schneider, 
128, 6 SW 402. 

Va.—Haxall v. Willis, 15 Gratt. (56 
Va.) 434. 


43. Cal.—Hind v. Oriental Prod- 
ucts Co., 195 Cal. 655, 235 P 438; Las- 
sing v. James, 107 Cal. 348, 40 Pp 534; 
Blackwood v. Cutting Packing Co., 
76 Cal. 212, 18 PB, 248, 9. AmSR 199; 
Todd v. Lyon, 55 Cal. A. 67, 202 P 899; 
Fiddyment v. Johnson, 18 Cal. A. 339, 
123 P 342. 


69 Tex. 


Colo.—Young v. Minkler, 14 Colo. 
A. 204, 59 P 622. 
Iowa.—Allen vy. Elmore, 121 Iowa 


24, 96 NW 769. 


Md.—Agri Mfg. Co. v. Atlantic Fer- 
tilizer Co., 129 Md. 42, 98 A 365, Ann 
Cas1918D 396; Farmers’ Phosphate 
Cov sve Gil 69 Mad. sons 16 (A204. a9) 
AmSR 443, 1 LRA 767. 


Minn.—Nash'‘v. Brewster, 39 Minn. 
530, 41 NW 105, 2 LRA 409. 

Nebr.—Allen v. Rushford, 72 Nebr. 
907, 101 NW 1028. 

N. J.—Boswell v. Green, 25 N. J. L. 
390. 

N. Y.—Sanger v. Waterbury, 116 
N. Y. 371, 22 NE 404; Groat v. Gile, 
51 N. Y. 481; Crofoot v. Bennett, 2 
INSe Wey piss 

N.,C.—Morgan v. Perkins, 46 N. C, 
part 

Pa.—Winslow vy. Leonard, 24 Pa, 14, 
62 AmD 354. 

Tex.—Boaz v. Schneider, 69 Tex. 
128, 6 SW 402; Fort Worth El. Co. v. 
Keel, (Civ. A.) 231 SW 481. 

Va.—Haxall v. Willis, 15 Gratt. (56 
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the general rule that the property does not pass until 
such acts are performed affording merely a pre- 
sumption to this effect*® which is not conclusive.*® 
It has been held that, where the sale is on credit, the 
fact that weighing or measuring remains necessary 
to determine the price does not indicate an inten- 
tion that the title shall not pass until such acts are 
Where weighing, 
necessary the title will ordinarily vest in the buyer as 
soon as such acts are performed,*® although he may 
not be entitled to possession until the price is paid 


measuring, or testing is 


[§ 538] bb. By Particular Party or Third Per- 


Va.) 434. 


W. Va.—Lynch v. Merrill, 72 W. Va. 
514, 78 SE 669, 46 LRANS 192, 

BEng. a v. Kitching, L. R. 
(QB ads Osmy 

[a] Bedi OC of whole price 
at agreed rate.—If the goods sold are 
clearly identified, then, although it 
may be necessary to number, weigh, 
or measure them in order to ascertain 
the price of the whole at the rate 
agreed on between the parties, the 
title will pass. Sanger v. Waterbury, 
116 N. Y. 371, 22 NE 404; Crofoot v. 
Bennett, 2 N. Y. 258. 


44. U. S.—Hoffman v. Gosline, 172 
Hed .1135-96 CCA 308: 

Ala.—Jones v. Ballard, 19 Ala, A. 
460, 98 S 40. 


Iowa.—Allen vy. Elmore, 121 Iowa 
24, 96 NW 769. 
Md.—Farmers’ Phosphate Co. v. 


Gill, 69 Md. 537, 16 A 214, 9 AmSR 
443, 1 LRA 767. 


areata ee v. Varnum, 20 Pick. 


Mich.—Byles v. Colier, 54 Mich. 1, 
19 NW 565. 


N. H.—Towne v. 
396, 22 A 450. 


sone J.—Boswell v. Green, 25 N. J. L. 


Okl.—Kirkham y. Fullerton, 32 Okl. 
461,.122 P''652. 


W. Va.—Lynch v. Merrill, 72 W. Va. 
514, 78 SE 669, 46 LRANS 192. 


Eng.—Turley v. Bates, 2 H. & C. 
200, 159 Reprint 83; Logan v. Le- 
mesurier, 6 Moore P. C. 116, 13 Re- 
print 628. 


OL ae vs, Shaver 3Onty fe 


Newfound!.—Sillars v. 
Newfoundl. 21. 


[a] Where contract otherwise fix- 
es time at, or condition on, which title 
shall pass, measurement, testing, or 
the doing of anything further to as- 
certain the quality, quantity, or price 
is not essential to the passing of ti- 
tle. FEllis, etc., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


45. Byles v. Colier, 54 Mich. 1, 19 
NW 565; EB. L. Welch Col eve Lahart 
#1),/Co.,; 122 Minn. 432, 142 NW 828. 


Davis, 66 N. H. 
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46. Byles v. Colier, 54 Mich. 1, 19 
NW 565. 

47. Allen vy. Elmore, 121 Iowa 241, 
96 NW 769. 

48. Crawford v. Smith, 7 Dana 
(Ky.) 59; Davis v. Beason, 77 Tex. 


604, 14 SW 198; Gilmour v. Supple, 
11 Moore P. C. 551, 14 Reprint *303% 
Montreal Bank v. McWhirter, yee fr, 
Cc. C. P. (Ont.) 506. And see Harmon 
v. Flood, 115 Me. 116, 97 A 834 (title 
to wood passes where it is delivered, 
surveyed by a surveyor agreed on, 
and paid for according to the survey). 


49. Crawford v. Smith, 7 Dana 
(Ky.) 59. ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number. - 
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son. 


son.53 


50. See supra § 537. 


51. Pittsburg, etc., R. Co. v. Noel, 
Coding. 110: Wesoloski. v. Wysoski, 
186 Mass. 495, 71 NE 982; Lester v. 
McDowell, 18 Pa. 91; Smith v. Bar- 
ron County, 44 Wis. 686 

52. Hoffman v. Culver: x“ HT, A. 45.0) 
Fuller v. Bean, 34 N. H. ; Messer 
v.' Woodman, 22 IN. HL. 172, 53 AmD 


241; Uhlman v. Day, 38 Hun (N. Y.) 
298; Ward v. Shaw, 7 Wend. (N. Y.) 
404; Rosenthal v. Kahn, 19 Or. 571, 24 


P 989; Gibbs v. Benjamin, 45 Vt. 124. 

[a] Although act is to be done by 
buyer alone, the property will not 
pass until the act is done. Hoffman v. 
Culver, 7 Ill. A. 450. ; 

53. Fuller v. Bean, 34 N. H. 290; 
Rosenthal v. Kahn, 19 Or. 571, 24 P 
989. ; 

54 Burke vy. Shannon, 43 SW 223, 
19 KyL 1170; Haxall v:. Willis, 15 
Gratt. (56 Va.) 434; Turley v. Bates, 
2H. & C. 200, 159 Reprint 83. 


55. U. S.—U. S. v. Woodruff, 22 
Wall. 180, 22 L. ed. 863. 


Iowa.—McClung y. Kelley, 21 Iowa 
508. 

Kan.—Shepard v. Lynch, 26 Kan. 
377. 

Ky.—G. I. Frazier Co. v. Owensboro 
Stave, etc., Co., 162 Ky. 301, 172 SW 
652; ‘Hagins Vv. Combs, 102 Ky. 165, 
43 SW 222,19 KyL 1165; Crawford v. 
Smith, 7 Dana 59's Gibson v. Ray, 89 
SW 474, 28 KyL 444; Burke v. Shan- 
non, 43 SW 223, 19 KyL LEO! 

Mich.—Tyler Lumber Co. v. Charl- 
ton, 128 Mich. 299, 87 NW 268, 55 LRA 
301; Lingham yv. Eggleston, 27 Mich. 
324. 

Minn.—Martin v. Hurlbut, 9 Minn. 
142. 

N. J.—Boswell v. Green, 25 N. J. L. 
390. 

N. Y.—Kein v. Tupper, 52 N. Y. 550. 

Tenn.—Parman v. Marshall, (Ch. 
A.) 51.SW 116. 

Va.—Haxall v. Willis, 15 Gratt. (56 
Va.) 434. 

" ‘Wash.+-Pacific Coast El. Co. v. 
Bravinder, 14 Wash. 315, 44 P 544. 


Eng.—Zagury v. Furnell, 2 Campb. 
240, 170 Reprint 1142; Turley v. 
Bates, 2H. & C. 200, 159 Reprint 83. 


56. Haxall v. Willis, 15 Gratt. ee 
Va.) 434; Turley v. Bates, 2 H. & C 
200, 159 Reprint 83. 

B71. SU. Shiv. Woodruff, 122 
Wall. 180, 22 L. ed. 863. 

Ark.—King v. Jarman, 35 Ark. 190, 
37 AmR 11, 

Ky.—G. I. Frazier Co. v. Owens- 
boro Stave, etc., Co., 162 Ky. 301, 172 
SW 652; Hagins v. Combs, 102 Ky. 
165, 43 Sw 222, 19 KyL 1165; Burke 
v. Shannon, 43 SW 223, 19 KyL 1170. 


In some jurisdictions the rule that, where 
weighing, measuring, or other like act is necessary 
to ascertain the price, the title does not pass until 
such act is done®® is stated broadly without express 
reference to whether such act is to be done by the 
buyer or the seller,®! or it is expressly held or stated 
to be applicable regardless of whether the act is to 
be performed by the buyer, seller,®? or a third per- 
In other jurisdictions, however, a distinetion 
is made according to which party is to perform the 
act,°* and it is held or stated that the rule applies,°® 
and should be limited,°* to cases where the weighing, 
measuring, or other act is to be done by the seller 
or by the seller in connection with the buyer, and 
that, if the seller has done all that is required of 
him with respect to the property, the title will pass, 
although something remains to be done by the buyer 
to ascertain the exact price,°? particularly where 


‘Mich. 454, 28 NW 663. 


SALES 


Mich.—Jenkinson v. Monroe, 


Va.—Haxall v. Willis, 15 Gratt. (56 
Va.) 434. 

Hng.—Turley v. Bates, 
200, 159 Reprint 83. 

58. Semple v. Northern Hardwood 
Lumber Co., (Iowa) 115 NW _ 899; 
re aa v. Willis, 15 Gratt. (56 Va.) 

Effect of prior delivery generaily 
see infra § 539. 

59. Effect of delivery generally 
see infra § 572. 

60. U. S.—Leonard v. Davis, 1 
Black 476, 17 L. ed. 222; Barrett v. 
ions: 3 F, Cas. No. 1,406, 3 Mason 

Ala.—Aderholt v. Embry, 


2s EL é&n €; 


78 Ala. 


185; Shealy v. Edwards, 73 Ala. 175, 
49 AmR 43; Allen v. Maury, 66 Ala. 
10; Magee v. Billingsley, 3 Ala. 679. 


Ark.—Chamblee_ v. 
Ark. 155. 


Cal.—Gates v. Carquinez Packing 
Cos, 181 Cal. 489021 Pad. 


pen eae ae v. Holmes, 51 Conn. 


Ill.—Foster v. Magill, 119 Ill. 75, 8 
NE 771; Gravett v. Mugge, 89 Ill. 218; 
O’Keefe v. Kellogg, 15 Ill. 347. 


Ind.—Moffatt v. Green, 9 Ind. 198. 


Iowa.—Semple v. Northern Hard- 
wood Lumber Co., 115 NW 899; Sedg- 
wick v. Cottingham, 54 Iowa 512, 6 
oes 738; Bogy v. Rhodes, 4 Greene 
33 

Me.—Penley v. Littlefield, etc., Co., 
120 Me. 552, 114 A 197; Cushman v. 
Holyoke, 34 Me, 289. 


Mass.—Odell v. Boston, etc., R. Co., 
109 Mass. 50; Richmond Iron Works 
v. Woodruff, 8 Gray 447; Barnard v. 
Poor, 21 Pick. 378; Riddle v. Varnum, 
20 Pick. 280; Macomber v. Parker, 13 
Pick, 175. 

Mich.—Colwell 
Co., 36 Mich. 51. 

Miss.—Jordan v. Harris, 31 Miss. 
257. 

Mo.—MeMillan v. Schweitzer, 87 
Mo. 402; Ober v. Carson, 62 Mo. 209; 
Keiler v. Tutt, 31 Mo, 301; Cunning- 
ham vy. Ashbrook, 20 Mo. 553; Wren 
Vv. rege a 68 Mo. A. 680. fp 

Y.—Burrows v. Whitaker, 71 N. 
we N51, 27 AmR 42 [aff 8 Hun 260]; 
Tyler v. Strang, 21 Barb. 198. 

Or.—Barr v. Borthwick, 19 Or. 578, 
25 P 360. 

Pa.—Dennis vy. Alexander, 3 Pa. 
50; Scott v. Wells, 6 Watts & S. 357, 
40 AmD 568. 

Tenn.—Bond v. Greenwald, 4 Heisk. 
453; Williams v. Adams, 3 Sneed 359. 

Tex.—Baker v. Guinn, (Civ. A.) 32 


McKenzie, 381 


v. Keystone Iron 


dence of an intention to pass the property at onee, 
and such intention is also shown by a constructive 
delivery ;°! but if it otherwise appears that it was 
the intention of the parties that such weighing, 
measuring, or testing should be done before the title 
should pass, this intention will contro] notwithstand- 
ing there has been an actual delivery of the goods. 


[§ 540] (c) Inspection. 
right to inspect the goods for the purpose of deter- 
mining their quality,®? it has been held that the 
property in the goods does not ordinarily pass un- 
less, and until, he has inspected** and unless and 
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there has been a delivery to the buyer.°® 


[§ 539] ec. Effect of Prior Delivery.°® When the 
goods are to be weighed, measured, counted, or tested 
for the ascertainment of the price, actual delivery 
of the goods before such act has been done is evi- 


e689 


5,62 


Where the buyer has a 


61) SW 370. 


Vt.—Baldwin v. Doubleday, 
7,8 A 576. 

Va.—Haxall vy. Willis, 15 Gratt. (56 
Va.) 484. 

Wash.—lIzett v. Suet e ete., 
Co., 22 Wash. 800, 60 P 1128. 


Wis! —Allen v. Greenwood, 147 Wis. 
626, 133 NW 1094; Gill v. Benjamin, 
64 Wis. 362, 25 NW 445, 54 AmR 619; 
McConnell v. Hughes, 29 Wis. 537. 


Eng.—Hammond v. Anderson, 1 B. 

BP. NAR. 69, 12 7e sReprint pos 4 one 
Campb. 243, 170 Reprint 1143. 

[a] It is question for jury wheth- 
er the delivery was for the purpose 
of passing the property notwithstand- 
ing the price was to be ascertained by 


59 Vt. 


Mill 


weighing. Cunningham y. Ashbrook, 
20 Mo. 553. 
61. Gans v. Holland, 37 Ark. 483; 


King v. Jarman, 35 Ark. 190, 37 AmR 
11; Shepard v. Lynch, 26 Kan. 377; 
Boswell v. Green, 25 N. J. L. 390; 
Morrow v. Reed, 30 Wis. 81. 


62. Ballantyne v. Appleton, 82 Me, 
570, 20 A’ 235. 
oni See supra §§ 407, 408. 


U. S.—Pope v. Allis, 115 U. S. 
363, 6 SCt 69, 29 L. ed. 393. 


Ala.—Leig‘h v. Mobile, ete., R. Co.,. 
58 Ala. 165. 


Ark.—Deutsch v. Dunham, 72 Ark. 
141, 78 SW 767, 105 AmSR 2 Dil 


Cate Cardiney v. McDonogh, 147 


Calin31 3, SiwePs964. 
Ind.—Pittsburgh, ete., R. Co. v. 
Knox, 177 Ind. 344, 98 NE 295 
Ky.—Owensboro Wagon nore nies 
Campbell, 233 Ky. 886, 25 SW (2a) 
1039; Porter v. Rice, 138 SW 70; In- 


diana Tie Co. v. Phelps, 124 SW 833. 

La.—Standard Motors Finance Co. 
v. Yellow Bayou Gin, ete., Co., 1 La. 
A, 424. 

Mich.—Wagar v. Farrin, 71 Mich. 
370, 38 NW 865. 

N. J.—Smith v. York Mfg. Co., 58 
N. J. L. 242, 33 A 244. 


N. Y.—Anderson v. Read, 106 N. Y. 
333, 18 NE 292; Cornell v. Clark, 104 
N. Y. 451, 10 NE 888; Kein v. Tup- 
per, 52 N. Y. 550 [aff 42 HowPr 437]; 
Chapin v. Fitzgerald, 1 Silv. Sup. 349, 
5 NYS 722 [aff 127 N. Y. 670, 28 NE 
255]; Levy v. Weir, 38 Misc. 361, 77 
NYS 917. 

Pa.—Miller v. Seaman, 176 Pa. 291, 
35 A 134; Wheeler v. Payne, 1 Pa. 
Dist. & Co. 155. 

W. Va.—-Elias v. Boone Timber Co., 
85 W. Va. 508, 102 SE 488; Hood v. 
Blooch, 29 W. Va. 244, 11 SE 910. 

Wis.—Smith v. Wisconsin Inv. Co., 
114 Wis. 151, 89 NW 829; Bayley v. 
Anderson, 71 Wis. 417, 36 NW 863. 


[a] Rule applies where right of 
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until he has accepted®® them, or has been afforded 
a reasonable opportunity to inspect®® and has re- 
fused to inspect,®? waived inspection or examina- 
tion,®* or has accepted without inspection.®® 
ever, as in other cases,*° the intention of the parties 
will prevail;*! and, if there is a delivery of the goods 


without an inspection, unless the 


absolute but merely conditional and to afford an 
opportunity for inspection, 72 the property passes by 
such delivery;7? and the right of inspection becomes 
a condition subsequent instead of precedent,’* the 
and subject to the right 
of inspection’® and rejection”? after receipt. . 


[§ 541] (2) Creation of Subject Matter or Acqui- 
sition by Seller7*—(a) In General. 
pass immediately upon the making of a contract to 
sell property which, at the time, is not in existence7® 


title passing conditionally,*® 


SALES 


How- 


delivery is not 


Title does not 


or has not been acquired by the seller;*° but where 


inspection is condition precedent.— 
John B. Frey Co. v. S. Silk, Ine., 245 
Mass. 534, 140 NE 259. 


[b] Sale after inspection passes ti- 
tle (1) at once (Jac Bokenfohr Co. v. 
Gross, 177 App. Div. 768, 164 NYS 
887), (2) or at least on delivery 
(Naftzger v. Henneman, 94 Or. 109, 
ESS yekn 2 3S) 


Goreebactspureh, ete, | Ryo Con) . vs 
Knox, 177 Ind. 344, 98 NE 295; ‘Cal- 
ifornia Fruit Wxch. Vv. John Meyer, 
Ine; sk66" ua.) 9, nil6n Sco, Patt, 8a. 
A. 198]; Holland v. Jones-Howe Co., 
SS ENG Uiedaion, bok ANZ 5. 


[a] Rejection.—Where purchasers 
of rice reserved the right to exam- 
ine it before acceptance, and did ex- 
amine and reject it, title did not 
pass. Standard Milling: Co. v. De 
Pass, 54) App, wDiv.t >25. 39" NYS 
611 [aff 214 N. Y. 638, 108 NE 1108]. 

Acceptance as necessary and suffi- 
cient to pass title generally see in- 
fra § 573 

66. gata Co. 
Call A 85; 272 P 340; 
lace, 48 Pa. Super. 61. 

67. Potter v. Holmes, 
477, NW 411. 


68. Kennedy v. Lynch Timber Co., 
227 Mich. 269, 198 NW 985; Henry 
Glass v. Misroch, 239 N. Y. 475, 147 
NE 71. 

69. McClure v. Jefferson, 
208, 54 NW 777. 


v. Thatcher, 95 
Gobey v. Wal- 


87 Minn. 
92 


85 Wis. 


70. Intention generally see supra 
Seber 

71. U. S.—Meyer v. Grace, 290 
Fed. 785. 

Mass.—John B. Frey Co. v._S. 
Silk, Inc., 245 Mass. 534, 140 NE 
2oo8 


Mich.—Byles v. Colier, 54 Mich. 1, 
19 NW 565. 

Minn.—Gardner v. Northern Pac. 
R. Co., 118 Minn. 275, 1386 NW 1028. 


Or.—Wadhams v. Balfour, 32 Or. 
313, 51 P 642. 

{a] Contract provision that a final 
inspection shall be made merely for 
the purpose of determining whether 
the quantity purchased has been de- 
livered, and that it shall not be con- 
strued as affecting the title vested 
in the buyer, will be accorded ef- 
fect. Frank I. Abbott Lumber Co. 
v. Home Ins. Co., 140 La. 130, 72 S 
841. 

[b] Intention is question for jury. 
=——fohn Bb. Hrey Co. v. S. Silk, Inc, 
245 Mass. 534, 140 NE 259; Holland 
Ye Jones-Howe Cos) -O:SeN 5h, 8p 787, 


121 A 725. 
72. Yee v. Tetzen, 12 Cal. A. 54, 
106 P 594; Rindskopf v. De Ruvter, 


39 Mich. 1, 33 AmR 340; Cornell v. 


Clark, 104 N. Y. 451, 10 NE 888. 
OT pes Ala.—Allen v. Maury, 66 Ala. 


Ind.—Robbins v. Brazil Syndicate, 
etc., Co., 63 Ind. A. 455, 114 NE 707. 

Mich.—Kuppenheimer v. Wertheim- 
er, 107 Mich. 77, 64 NW. 952, 61 Am 
SR 317. 

N. Y.—Burrows v. Whitaker, 71 N. 
Y. 291, 27 AmR 42 [aff 8 Hun 260]. 


Or.—Wadhams v. Balfour, 82 Or. 
313 bile P36 422 

Wash.—Skinner v. Griffiths, 80 
Wash. 291, 141 P 693. 

W. Va.—Showalter v. Chambers, 
77 W. Va. 720, 88 SE 1072. 

Wis.—Allen v. Greenwood, 147 
Wis. 626, 183 NW 1094; Olson v. 


Mayer, 56 Wis. 551, 14 NW 640. 
Delivery as passing title general- 
ly see infra § 572. 
74 Glass v. Misroch, 239. N..Y. 
475, 147 NE 71; Wadhams v. Bal- 
four, 32 Or. 313, 51 P 642. 


75. Reichel v. Standard Rice Co., 
254 N: Y.*86, 171 NE 916; Pierson 
Vid UOrOoksy MLS RINE ¥ 35539) 522 Nits 295 
12 AmSR 831; Hurley Gasoline Co. 
v. Johnson Oil Refining Co., 118 Okl. 
26, 246 P 438; Baton v. Blackburn, 
HiZiOMaris. 00h 0 Ours. COs OAM OOO malo 
AmSR 705, 20 LRANS 53, 16 Ann 
Cas 1198; Industrial Lumber Co. v. 
Northside Lumber, ete., Co., (Tex. 
Civ. A.) 254 SW 512. 


76. Reichel v. Standard Rice Co., 
2540 N.  VYousey) 171 NA 96s Pierson 
ve Crooks; 115 Ns. Ys609, 22 NE 349% 
12 AmSR 831; ‘Industrial Lumber 
Co. v. Northside Lumber, etc., Co., 
(Tex. Civ. A.) 254 SW 512. 

77. Reichel v. Standard Rice Co., 
225 App. Div. 628, 234 NYS 1387 [mod 
on other grounds 254 N. Y. 86, 171 
NE 916]; Pierson v. Crooks, 115 N. 
Mit DOs paw NEY O49, woe Am SIRS esol: 
Hurley Gasoline Co. v. Johnson Oil 
Refining Co., 118 Okl. 26, 246 P 438. 

78. Manufacture see infra § 574. 


79. Schwab ‘v. Oatman, 129 App. 
Div. 274, 118 NYS 910 [aff 56 Misc. 
393, 106 NYS 741, and rev on other 
grounds 198 N. Y. 545, 92 NE 1101]; 
Gile v. Lasselle, 89 Or. 107, 171 P 
Gale 
‘5 Contract as executory see supra § 
206. 

80. Nye v. Weed Lumber Co., 92 
Cal. A. 598, 268 BP. '659% Coolidge wv. 
Old Colony -Trust Co., 259 Mass! 515; 
156 NE 701; Maskelinski v. Waz- 
sinenski, 20 NYS 533; Gile v. Las- 
selle, 89 Or. 107, 171 P 741. 


fa] Uncaught fish.—An executory 
contract for the future delivery of 
fish in barrels at a distant place is 
not effective to vest any title or right 


[§§ 540-542 


the property has a potential existence, such as a fu- 
ture crop or animal, title may pass when it comes 
into actual existence;*! and where the seller subse- 
quently purchases from a third person property an- 
swering the description of that sold by him, title may 
then pass,*? provided he appropriates the acquired 
property to the contract.*? 

[§ 542] (b) Future Crops, 
Under an executory contract for the sale of crops 
or trees to be grown or produced, no present title 
passes to the buyer;%* but the title will pass as soon 
as the crop appears or comes into existence,®®> and 
becomes property which can be the subject of own- 
ership and sale,°® or at least as soon as it is ma- 
tured,*” unless under the contract something’ still 
remains to be done between the buyer and the seller 
in relation thereto,*® or the crop to be produced must 


Trees, or Animals. 


* 


of property in fish which have not 
been caught. In re Alaska Fishing, 
etc., Co., 167 Fed. 875. 


81. See infra § 542. 

82. Maskelinski v. Wazsinenski, 20 
NYS 533. % 

83. See infra § 543. 

84 ‘U. S.—Brigges v. U. S., 143 U. 


S. 346, 12 SCt 391, 36 L. ed. 180. 


Ida.—Bertleson v. Van Deusen 
Bros. Co., 37 Ida. 199, 217 P 983. 


ps ee v. Tibbals, 32 Iowa 


Minn.—Welter v. Hill, 65 Minn. 273, 
68 NW 26. 


N. J.—Parsons vy. Woodward, 22 N. 


Cl ped DA a LEN 

N. Y.—Andrew v. Newcomb, 32 N. 
Veit. 

Vt.—Rider v. Kelley, 32 Vt. 268, 
76 AmD 176. 

85...) Briges) Vv. UL eSe, 3143) Us SensaGs 
12 SCt 391, 36 L. ed. 180. See Wetop- 


sky v. New Haven Gas Light Co., 88 
Conn. 1, 90 A 30, AnnCas1913D 968 
(dictum that title to growing crops 
may pass before severance from the 


soil); Van Hoozer v. Cory, 34 Barb. 
(GRE Ve 
[a] As soon as seed is planted and 


germinated.—Michigan Sugar Co. v. 
Piqaeed ne 243 Mich. 698, 220 NW 


[b] Crops to be raised are “ex- 
ception to the general rule, that ti- 
tle to property not in existence can- 
not be effected, so as to vest the ti- 
tle when it comes into being. In the 
case of crops to be sown, it vests, 
potentially, from the time of the ex- 
ecutory bargain, and actually, as soon 
as the subject arises.” Andrew v. 
Newcomb, 32 N. Y. 417, 421. 


{e] Dairy products.—Under a sale 
of the dairy products to be produced 
from cows on a dairy farm the title 
passes as soon as such products come 
into existence. Van Hoozer v. Cory, 
s4.Barby GNeiye)) 92 


86. Sun-Maid Raisin Growers v. 
Jones, 96 Cal. A. 650, 274 P’557. 


87. Andrew v. Newcomb, 32 N. Y. 
417; Breden v. Johnson, 56 N. D. 921, 
219 NW 946. See Farmers’ Nat. Bank 
v. Coyner, 44 Ind. A. 335, 88 NE 856 
(unless a different intention appears, 
title does not pass before the crop 
is grown). 

Necessity of notice or designation 
see infra § 543. 


88. Hartley v. Lapidus, etc., Co., 
216 Fed. 92, 182 CCA 336; Snyder v. 
Tibbals, 32 Iowa 447; Welter v. Hill, 
65 Minn. 273, 68 NW 26; Gile v. Las- 
selle, 89 Or. 107, 171 P 741. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


§§ 542-543] 


conform to certain specifications.®® 


a contract for the sale of an unborn animal the title 
will pass as soon as the animal is born.®° 


[§ 543] (3) Ascertainment or Identification of 
Necessity—aa. 
Under a contract for the sale of goods, articles, or 
other chattels which have not yet been identified, 
title does not pass, before delivery, until specific 
chattels have been appropriated to, and identified or 
designated as the subject matter of, the contract,®* 
or so long as anything remains to be done to ascer- 
tain the identity of the subject matter.®? 
applies where weighing, measuring, or testing is nec- 
essary to the identification of the goods or chattels,°®? 
and it is particularly applicable where the sale is of 
goods which are not a part of any known or specifie 


Subject Matter—(a) 


89. Rider v. Kelley, 32 Vt. 268, 76 
AmD 176. 


90. Fonville v. Casey, 5 N. C. 389, 
4 AmD 559; McCarty v. Blevins, 5 
Yerg. (Tenn.) 195, 26 AmD 262. 

91. U. S.—Pope v. Allis, 115 U. S. 
363, 6 SCt 69, 29 L.. ed. 393. 

Ala.—Block v. Maas, 65 Ala. 211; 
Browning v. Hamilton, 42 Ala. 484. 
Se son v. Jones, 22 Ark. 

o5. 
_ Cal.—Blackwood vy. Cutting Pack- 
ing Co., 76 Cal. 212, 18 P 248, 9 AmSR 
199; Caruthers v. McGarvey, 41 Cal. 
15; McLaughlin v. Piatti, 27 Cal. 451; 
Wanee v. Thomas, 75 Cal. A. 231, 242 
P5092 

Conn.—Churchill Grain, etc., Co. v. 
Newton, 88 Conn. 130, ONS alias 
Illustrated Postal Card, etc., Co. v. 
Holt, 85 Conn. 140, 81 A 1061. 


Ga.—Lewis v. Lofley, 60 Ga. 559. 
Tll.—Low v. Freeman, 12 Ill. 467. 


Ind.—Breakstone v. General Parts 
Corp., 87 Ind. A, 55, 160 NE 47. 


Iowa.—Semple v. Northern Hard- 
wood Lumber Co., 115 NW 899, 142 
Iowa 586, 121 NW 23; Davis v. Budd, 
60 Iowa 144, 14 NW 211; Cook v. 
Logan, 7 Iowa 142. 


Me.—Levasseur v. Cary, 3 A 461. 
Mass.—Chandler Grain, etc., Co. v. 


Shea, 213 Mass. 398, 100 NE 663, 
Young y. Austin, 6 Pick. 280. 


Mich.—Hettrick Mfg. Co. v. Srere, 
235 Mich. 306, 209 NW 97; Joseph 
v. Braudy, 112 "Mich. 579, 70 NW 1101; 
Pierson v. Spaulding, 67 Mich. 640, 
35 NW 699. 

Minn.—Day v. Gravel, 72 Minn. 159, 
75 NW 1; Chandler v. De.Graff, 27 
Minn. 208, 6 NW 611. 


Mo.—State v. Swift, 273 Mo. 462, 
200 SW 1066, LRA1918C 1150; Hub- 
bard v. Home Ins. Go.,.205 Mo. A. 316; 
222 SW 886. 


Mont.—State v. Wallin, 
saa, 199) P 285. 


N. H.—Andrews v. Cheney, 
H. 404. 


60 Mont. 


62 N. 


Ne Eiresi ave uric, of Ni de Lu: 
4: Randolph Iron Co. v. Blliott, 34 | 
N. J. Lb. 184. 


Y.—Lamborn v. Seggerman, 240 


N. 
N. Y. 118, 147 NE 607, 38 ALR 1540; 
Proctor, ete., COrnve Peters, 933 N. 
Yap Ove 134 NE 849; Atlantic Bldg. 


Supply Co. v. Vulecanite Portland 
Cement Co., 203 N. Y. 133, 96 NE 370, 
36 LRANS 622; Anderson vy. Read, 
1060 NJ 7Y. 1333, 13 NE 292; Kimberly 
v. Patchin, 19 N. Y.-330, 75 AmD 334; 
Crofoot v. Bennett, Dee N leave 258; 
American Aniline Products v. Nagase, 
187 App. Div. 555, 176 NYS 114; Bur- 
Talli Vv. tdacot, 2 Barb.) 165; Currie 
v. White, 31 IN, Ne Super. 166; Rap- 
elye v. Mackie, 6 Cow. 250. 


N. C.—Wood y. Atkinson, 
87. 


6GaNaEC: 


SALES 
So, also, under | mass.°* 


etme tytn of the parties. 


by him, and he 


The rule 


Pa.—McCandlish 
Pa. 460; Leonards v. Winslow, 2 
Grant 139; Emery v. Scarlett, 8 Pa. 
Brown v. McCaffery, 40 Wkly 


v. Newman, 22 


Philippine.-—Ong Jang Chuan v. 
Wise & Co., Ltd., 33 Philippine 339. 

Tex.—Harbert v. Neill, 49 Tex. 143; 
iParliny ees. Cou ve Kittrell, I ks) 


95 SW Oe, eee ve Bussey, (Cie 
A.) 47 SW 4 
Pett te ete., Lumber Co. v. 


Hubbard, 123 Va. 481, 96 SE 754. 


B. C:—Sells, Ltd. v. Thomson Sta- 
tionery Co., Ltd., 19> Be CC.) 400. 


Ont.—Gowans v. Consolidated Bank 
of Canada, 43 U. C. Q. B. 318. 


92. Ala.—Foley v. Felrath, 98 Ala. 
£76, 13 °S 485, 39 AmSER, 395 Magee v. 
Billingsley, 3 Ala. 679. 


Iowa.—Wesco Supply Co. v. Al- 
lerton, 156 Iowa 695, 137 oe Ae 


Ky.—Lane Lumber, 
Bond, 222 Ky. 539, 1 Sw. (2a) 540, 


N. Y.—Sanger v. Waterbury, 116 
N.Y. 371, 22 N#.2404s) Cornell )-v. 
Clark, 104 N. Y. 451, 10 NE 888; Bur- 
rows v. Whitaker, 71 N.Y. 291, 27 
AmR 42 [aff 8 Hun 260]; Kein v. 
UpDeK. Oo leeN Ae OOO matt wom NG ye 
Super. 465, 43 HowPr 437]; Bradley 
v. Wheeler, 44 N. Y¥. 495 [aft OneNe 
Y. Super. 18]. 


Eng.—Laurie v. Dudin, [1926] l 
Ke Bazec. 
[a] Statutes in some _ jurisdic- 


dictions provide that, where there is 
a contract for the sale of unascer- 
tained goods, no property in the goods 
is transferred to the buyer unless 
and until the goods are ascertained. 
See statutory provisions. 


93. Ala.—Mobile Savings Bank v. 
Fry, 69 Ala. 348. 


Cal.—Blackwood v. 
Cone omc al. 
199. 


Cutting Mfg. 
212, 18 P 248, 9 AmSR 


Mich.—Hahn v. Fredericks, 
Mich, 223, 18 AmR 119. 

Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 482, 142 NW 828. 

N. H.—Ockington v. Richey, 41 N. 
H. 275. 

N. Y.—Hubbard v. Rockaway Lunch 
Co:, 131 Mise. -53, om NYS 638. 

Oh.—Baltimore, Corey 


Nagin 
Good, 82 Oh. St. 278. *b: NE 435, 29 
LRANS 713. 


30 


94. U. S.—Taylor v. Fall River 
Ironworks, 124 Fed. 826. 

Ga.—Clarke v. Wolfe, 115 Ga. 320, 
41 SE 581. 

Ill.—Toledo, etc., R. Co. v. Chew, 
67 Ill. 378. . 


Iowa.—Davis v. Budd, 60 Iowa 144, 
14 NW 211. 

Mass.—New England Dressed Meat, 
etc., Co. v. Standard Worsted Co., 165 
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Also the rule applies: where the intention 
of the parties as to the time of the passage of title 
cannot be ascertained from the contract,®® and ac- 
cording to some,®® although not other,®* authorities, 
it applies regardless of the plainly expressed intent 


Where seller contracts to sell property not owned 


subsequently acquires property of 


that class or description, the title does not pass until 
he does some act designating and appropriating the 
property to the contract.°® 


Where sale is of article to be manufactured, it is 
necessary, to pass title, after it has been completed, 
and before it has been delivered or accepted, that 
it shall be tendered®® or in some way be identified, 
designated, or set apart for the buyer, and appro- 


Mass. 328, 43 NE 112, 52 AmSR 516. 


Minn.—McCormick Harvesting 
Mach. Co. v. Balfany, 78 Minn. 370, 


81 NW 10, 79 AmSR 393; Martin v. 
Hurlbut, 9 Minn, 142. 

Mont.—Adlam vy. McKnight, 32 
Mont. 349, 80 P 613. % 

Nebr.—Robinson v. Stricklin, 73 
Nebr. 242, 102 NW 479. 

N. H.—Andrews v. Cheney, 62 N. 


H. 404. 


N. Y.—American Aniline Products 
v. Nagase, 187 App. Div. 555, 176 NYS 


114; Wilson v. Empire Dairy-Salt 
Co., 50 App. Div. 114, 63 NYS 565. 
Or.—Backhaus v. Buells, 43 Or. 
HSS, | Fan eo Gy ous oar 
Pa.—McCandlish v. Newman, 22 
Pa. 460. 
Va.—American Hide, ete., Leather 


Co. v. Chalkley, 
705. 


Wash.—North Pacific Lumbering, 
ores ae v. Kerron, 5 Wash. 214, 31 


101 Va. 458, 44 SE 


Eng.—Stock v. Inglis, 9 Q. B. D. 
708; Wait v. Baker, 2 Exch. 1; Aus- 
ten v. Craven, 4 Taunt. 644, 128 Re- 
print 488. 


95. Farmer v. Leaf, 46 Cal. A. 542, 
LSOU PS Webs 


96. Merchants’ Grocery Co. v. Tal- 
ladega Grocery Co., 217. Ala. 334, 116 
S 356; Pierce Oil Co. v. Carroll, (Tex. 
Civ. A.) 277 SW 220; Ellis, etc., Lum- 
ber Co. v. Hubbard, 123 Va. 481, 493, 
96 SH 754; Wintermote v. Union Lum- 
ber Co., 106 Wash. 196, 179 P 856. 


“Tt inheres in the very nature of 
the transaction that a bargain and 
sale cannot be made of chattels not 
yet identified—the ownership cannot 
change, the property or title cannot 
pass, until the particular property 
which is the subject of the contract 
becomes ascertained. This is true in- 
dependently of the intention of the 
vendor and vendee. So long as the 
subject of the contract remains un- 
determined, the law will conclusively 
presume that the contract is execu- 
tory, and no property or title can pass 
from vendor to vendee.” Ellis, ete., 
Lumber Co. v. Hubbard, supra. 


Exception where goods part of uni- 
form mass see infra § 546 


97. Farmer v. Leaf, 46.Cal. (Ay 
542, 189 P 735. See Proctor, etc., Co- 
v. Peters, 233 N. Y. 97, 1384 NE 849 
(discussing the point). 


98. Coolidge v. Old Colony Trust 
Co., 259 Mass. 515, 156 NE 701; Lam- 
born vy. Seggerman, 240 N. Y. 118, 147 
NE 607, 38 ALR 1540; North Idaho 
Grain Co. v. Callison, 83 Wash. 212, 
145 P 232; Langton v. Higgins, 4 H, 
& N. 402, 157 Reprint 896. 


99. See infra § 554. 
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priated to the contract.? 


Where subject matter is crop to be grown, it is 
said that, unless a different intention is inferable 
from the attendant circumstances,” no title passes 
until the crop is grown® and notice is given to the 
buyer or some act is done by the seller designating 
it as the crop sold.* 


[§ 544] bb. Goods Part of Specific .Mass—(aa) 
In General. Generally speaking, under a contract 
for the sale of personal property which at the time 
constitutes a portion of a larger lot, stock, bulk, or 
mass, no title passes to the buyer until the portion 
contracted to be sold is separated’ and set apart for 
the buyer,® or is in some manner designated.’ The 
application of the rule must necessarily depend to a 
considerable extent on the nature of the transaction,® 
the course of dealing relating to the subject matter 
of the sale,® and the facts of each particular case.1° 


Under contract for sale of goods to be manufac- 
tured, the goods should, after completion of their 
manufacture, be separated from the general mass of 
manufactured goods.1! 


1. Ill—Mooar v. Wheeling Tile 
Co., 202 Ill. A. 278; Rothwell v. Lu- 


SALES 


Mass.—Ropes v. Lane, 9 Allen 502. 


¢ 


[8§ 543-546 


[§ 545] (bb) Constituents of Mass _ Different. 
Where the goods or articles sold are part of,a spe- 
cific mass, the constituents of which differ in kind, 
size, weight, quality, or value, the property does not 
pass until the articles have been identified by selec- 
tion.12 If the sale does not inelude all the goods or 
articles of a particular kind or quality, there must be 
a separation of the part sold from the remainder of 
the same kind or quality;1* but if the sale includes 
all the goods or articles of a particular kind or qual- 
ity which the mass contains, and this kind or quality 
is clearly distinguishable from the other kinds and 
qualities no further identification,1* such as special 
marking!® or separation of the articles from the 
other articles of different kind and quality,+® is nec- 
essary. 


[§ 546] (cc) Constituents of Mass Uniform or 
Alike. Where the sale is of 4 part of a specific mass 
the constituents of which are identical in kind, qual- 
ity, or value, selection is of course unnecessary ;** 
identification by means of separation is held to be 
suffieient,1® and it is ordinarily,+® although not al- 


the seller’s land, if it appears that 
there are not more than the number 


ken, 60 Ill. A. 150. 

Ind.—Fordice v. Gibson, 129 Ind. 7, 
28 NE 303; Coddington v. Turner, 85 
Ind. A. 604, 139 NE. 323. 

Mich.—Marquette First Nat. Bank 
BN Ze Crowley, 24 Mich. 492. 

N. J.—West Jersey R. Co. v. Tren- 
ton Car Works: Co:, 32, N.vJ. Lb. 517. 

Or.—Johnson v. Hibbard, 29 Or. 
184, 44 P 287, 54 AmSR 787. 

Pa.—Frank Pure Food Co. v. Dod- 
son, 281 Pa. 125, 126 A 243; Leonard 
v. Winslow, 2 Grant 139. 

2. Farmers’ Nat. Bank v. Coyner, 
44 Ind. A. 335, 88 NE 856. 

3. Title to crop to be grown gen- 
“erally see supra § 542. 

. 4 Farmers’ Nat. Bank v. Coyner, 
44 Ind. A. 335, 88 NE 856. 

5. Ind.—Breakstone v. General 
Parts Corp., 87 Ind. A. 55, 160 NE 47. 

Mo.—Boyer v. Leidigh, etc., Lum- 
ber Co., 187 Mo. A. 523, 174 SW 1113. 

Pa.—Westinghouse Air Brake Co. 
vy. Harris, 237 Pa. 203, 85 A 78. 

Va.—Geoghegan Sons v. Arbuckle 
Bros., 139 Va. 92, 128 SE 387. 

Eng.—Laurie v. Dudin, [1926] 1 K. 
B. 223. 

{a] Title does not pass when 
agreement is made.—Pierce Oil Co. v. 
Carroll, (Tex. Civ. A.) 277 SW 220. 

6. Boyer v. Leidigh-Havens Lum- 
ber Co., 187 Mo. A. 523, 174 SW 1113. 

7. Breakstone v. General Parts 
Corp., 87 Ind. A. 55, 160 NE 47. 

8. Westinghouse Air Brake Co. 
vy. Harris, 237 Pa. 203, 85 A 78. 

9. Westinghouse Air Brake Co. v. 
Harris, supra. 

10. Westinghouse Air Brake Co. v. 
Harris, supra. 

11. New England Dressed Meat, 
etc., Co. v. Standard Worsted Co., 165 
Mass. 328, 43 NE 112, 52 AmSR 516. 

12. Ala.—McFadden v. Henderson, 
128 Ala, 221, 29 S 640. 

Cal.—McLaughlin v. Piatti, 
AbBl. ; 

Conn.—Chapman_ v. 
Conn. 413. 

Ill—Bauman Loan Co. v. Hatow- 
sky, 107 Ill. A. 181. 

Ind.—Lester v. Hast, 49 Ind. 588. 


27 Cal. 


Shepard, 39 


Mich.—Wagar v. Farrin, 71 Mich. 
370, 38 NW 865; Foster v. Lumber- 
men’s Min. Co., 68 Mich. 188, 36 NW 
171; Cass v. Gunnison, 68, Mich. 147, 
35 NW 45; Hahn y. Fredericks, 30 
Mich: 223;'18 AmR 119, 

Minn.—Dodge v. Rogers, 9 Minn. 
23. 

Miss.—Williams vy. Sayers, 79 Miss. 
50, 29 S 995. 


Mo.—Longsdorff v. Meyers, 171 Mo. 
AS 255, L570 SW 85. 


N. H.—Ockington v. Richey, 41 N. 
H. 275; Warren v. Buckminster, 24 
ING tne Solos 


N. J.—Hurff v. Hires, 40 N. J. L. 
581, 29 AmR 282. 


N. Y.—Foot v. Marsh, 51 N. Y. 288; 
Kimberly v. Patchin, 19 N. Y. 330, 75 
AmD 334; Chambers v. Austin, 57 
App. Div. 359, 68 NYS 53. 


N. C.—Dunkart v. Rineheart, 89 N. 
C. 354: 


Oh.—Woods v. McGee, 7 Oh. Pt. II 
127, 30 AmD 220. 


Or.—Lownsdale v. Hunsaker, 2 Or. 
101, 88 AmD 465. 


Pa.—Brownfield v. Johnson, 128 Pa. 
254, 18 A 543, 6 LRA 48; Hutchinson 
v. Hunter, 7 Pa. 140. 


Tex.—Edwards v. Irvin, (Civ. A.) 
45 SW 1026; Tyler Lumber Co. v. 
Rosenfield, 8 Tex. A. Civ. Cas. § 344. 


Wash.—Steaubli v. Blaine Nat. 
Bank, 11 Wash. 426, 39 P 814; An- 
derson v. Crisp, 5 Wash. 178, 31 P 


638, 18 LRA 419. 


Wis.—State v. Wharton, 117 Wis. 
558, 94 NW 3859. 


N. S.—Malcolm vy. Harnish, 27 N. 
S. 262. 


[a] Rule may apply where the 
sale is of: (1) Part of a herd of ani- 
mals. McLaughlin v. Piatti, 27 Cal. 
451. (2) Part of trees on the land of 
the seller. Dunkart v. Rineheart, 89 
N. C. 354. (8) Property of a certain 
grade contained in an ungraded mass. 
Gordon vy. Denver Alfalfa Milling, 
ete, ACon, 68) 5 COlO 190; 1 Sa ee oor 
Mitchell v. Weiner, 94 Conn. 446, 109 
A/164. 


13. Ropes v. Lane, 9 Allen (Mass.) 
502. 
14. Ropes v. Lane, supra. 


[a] On sale of certain number of 
trees of a particular description on 


specified of that description on his 
land, the property is sufficiently iden- 
tified, and title passes. Dunkart v. 
Rineheart, 89 N. C. 354. 


acl Ropes v. Lane, 9 Allen (Mass.) 


16. Arkansas River Gas Co. v. 
Molk, 130 Kan. 30, 285 P 561; Ropes 
v. Lane, supra. 


17. Kingman v. Holmquist, 36 Kan. 
735, 14 P 168, 59 AmR 604. 


18. Cook, ete., Contracting Co. v. 
Bell, 177 Ala. 618, 59 S 273. 


19. Ala.—Gresham vy. Bryan, 103 
Ala. 629, 15 S 849; Warten v. Strane, 
82 Ala. 311, 8 S 231; Fry v. Mobile 
Sav. Bank, 75 Ala. 473; Mobile Sav. 
Bank vy. Fry, 69 Ala. 348; Browning 
v. Hamilton, 42 Ala. 484, 


Ark.—Upham vy. Dodd, 24 Ark. 545. 


Cal.—Callender v. McLeod, 74 Cal. 
376, 16 P 194; Caruthers v. McGar- 
tee 41 Cal. 15; McLaughlin v. Piat- 


27 Cal, 451: 
‘Das —Pusey, viet Co. v. Dodge, 19 
Del. 63, 49 A 248. 


Ga.—Phillips v. Dean, 76 Ga. 10; 
Huntington v. Chisholm, 61. Gas 20% 
Lewis v. Lofley, 60 Ga. 559. 


Ill.—O’Keefe v. Kellogg, 15 Ill. 347; 
Dunlap v. Berry, 5 Ill. 327, 39 AmD 
413; Conboy v. Petty, 60 Tl. As ATR 


Ind.—Commercial Nat. Bank v. Gil- 
lette, 90 Ind. 268, 46 AmR 222. 


Iowa.—Martin v. Lesan, 129. Iowa 
5738, 105 NW 996; Augustine v. Mc- 
Dowell, 120 Iowa 401, 94 NW 918; 
Harwick v. Weddington, 73 Iowa 300, 
384 NW 868; Courtright Vic Leonard, 
oy Iowa 32; Cook v. Logan, 7 Iowa 


Ky.—May v. Hoaglan, 9 Bush. 171; 
Pabst Brewing Co. v. Com., 107 Sw 
728, 32 KyL 1010; Stein Brewing Co. 
v. Eberhard, 62 Sw 881, 238 KyL 325. 


Me.—Lawry v. Bllis, 85 Me. 500, 27 
A 518; Morrison v. Dingley, 63 Me. 
553; Stone v. Peacock, 35 Me. 3885; 
Brewer v. Smith, 3 Me. 44, 14 AmD 


Md.—Reeder v. Machen, 57 Md. 56. 

Mass.—Keeler v. Goodwin, 111 
Mass. 490; Ropes v. Lane, 9 Allen 
502; Scudder v. Worster, 11 Cush. 
573; Young v. et 6 Pick. 280. 

Mich’ —Kellog v. Frohlich, 
Mich. 612, 102 Nw 1057. 
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ways,” necessary. Although the goods sold have not 
been separated from the mass, the property therein 
will pass if such is the intention. of the parties,?} it 
being held that a distinction should be made between 
cases where the goods, although part of a specific 
mass, consist of parcels or units which are distin- 
guishable and cases where they are not,?” and that in 


Mo.—Adam Roth Grocer 
Lewis, 69 Mo. A. 446; 
Mortland, 3 Mo. A. 490. 


Nebr.—Holmes v. Bailey, 16 Nebr. 
300, 20 NW 304. 


N. H.—Jeraulds v. Brown, 64 N. H. 
606, 15 A 123; Hutchinson v. Grand 
Trunk R. Co., 59 N. H. 487; Bailey v. 
Smith, 43 N. H. 141; Gilman v. Hill, 
36 N. H. 311; Banchor v. Warren, 33 
N. H. 183; Warren v. Buckminster, 
24°N. He 8305. “Davis v., Hill,.3’ N. 
382, 14 AmD 3873. 


N. J.—Randolph Iron Co. v. Elliott, 
34 N. J. L. 184. 

N. Y.—Lighthouse v. Buffalo Third 
Nat. Bank, 162 N. Y. 336, 56 NE 738; 
Gardiner v. Suydam, 7 N. Y. 357 [dist 
Kimberly v. Patchin, 19 N. Y. 330, 75 
> 334]; Stevens v. Eno, 10 Barb. 
95. 

N. C.—Hill v. Robison, 48 N. C. 
501; Waldo v. Belcher, 33 N. C. 609; 
Wood v. Atkinson, 6 N. C. 87. 


Or.—La Vie v. Crosby, 43 Or. 612, 
74 P 220; Benson v. Keller, 37 Or. 
120, 60 P 918; Hubler v. Gaston, 9 
Or. 66, 42 AmR 794. 


Pa.—Pennsylvania R. Co. v. 
Hughes, 39 Pa. 521; Golder v. Ogden, 
15 Pa. 528, 53 AmD 618; Euwer v. Van 
Giesen, 6 WklyNC 363. 


Tenn.—Williamson v. Steele, 3 Lea 
527, 31 AmR 652; Parman v. Mar- 
shall, (Ch. A.) 51 SW 116; Ford v. 
Measle, (Ch. A.) 56 SW 1036. 


Tex.—Dallas Nat. Bank v. Davis, 
78 Tex. 362, 14.SW 706; Allen v. Mel- 
ton, 64 Tex. 218; Harbert v. Neill, 
49 Tex. 143; Atterbury v. Biggerstaff, 
36 Tex. 177; Cleveland v. Williams, 
29 Tex. 204, 94 AmD 274; Goldberg 
v. Bussey, (Civ. A.) 47 SW 49. 


Utah.—Robbins v. Chipman, 1 Utah 
335, 2 Utah 347. 


Wis.—Galloway_v. Week, 54 Wis. 
604, 12 NW 10; Ganson v. Madigan, 
15 Wis. 144, 82 AmD 659. 


Eng.—Swanwick v. Sothern, 9 A. & 
E. 895, 36 ECL 465, 112 Reprint 1453; 
Snell v. Heighton, Cab. & E. 95; 
Godts v. Rose, 17 C. B. 229, 84 ECL 
229, 139 Reprint 1058; Campbell v. 
Mersey Docks, etc., Board, 14 C. B. 
WN. S. 412, 108 ECL 412, 143 Reprint 
506; Wallace v. Breeds, 13 Hast 522; 
Busk v. Davis, 2 M. & S. 397, 105 Re- 
print 429, 5 Taunt. 622 note, 1 ECL 
319, 128 Reprint 834; Shepley v. Da- 
vis, 5 Taunt. 617, 1 ECL 317, 128 Re~- 
print 832; White v. Wilks, 5 Taunt. 
176, 1 ECL 98, 128 Reprint 654. 


Can.—Ross v. Hannan, 19 Can. 8S. 


OS ae 
England v. 


C. 227; Ross v. Hurteau, 18 Can. S. 
‘G@ 713; Temple v. Close, Cass. Dig. 
765. 


Ont.—Pew v. Lawrence, 27 U. C. C. 


P. 402; Walsh y. Brown, 18 U. C. C. 
P. 60; McDougall v. Elliott, 20 U. C. 
Q. B. 299. 

{a] Intention of parties that the 


title shall not pass before identifica- 
tion by separation will be accorded 
effect. Bailey v. Long, 24 Kan. 90; 
Rodee v. Wade, 47 Barb. (N. Y.) 53. 


[b] Goods to which seller has not 
title—Where one contracts for the 
sale of bark, to which he has no title, 
and also makes a contract with an- 
other for the purchase thereof, which 
contract describes it as one thousand 
cords of bark on certain land, where- 
on are piled about two thousand 
cords, no title passes under the for- 
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mer contract until separation to iden- 
tify the goods. Lighthouse v. Buf- 
falo Third Nat. Bank, 162 N. Y. 336, 
56 NE 788. 


20. Icenhower v. Day, (Mo. A.) 11 
SW (2d) 1110; Sikes v. Freeman, 
(Mo. A.) 204 SW 948; Gourd v. Healy, 
206 N. Y. 423, 99 NE 1099; Mayer v. 
Beggs, 9-Misc. 352; 29 NYS 702. 

[a] Sale to partners.—Where lum- 
ber is sold to two persons who on 
the same day form a partnership to 
deal in lumber, the fact that the por- 
tion sold to each was not separated 
from the mass does not prevent the 
property from passing, as in such 
case they take as tenants in common 
and separation would serve no useful 


purpose. Smith v. Jones, 63 Ark. 232, 
37 SW 1052. 

21. Ala.—Aderholt v. Embry, 78 
Ala. 185. 

Conn.—Chapman v. Shepard, 389 
Conn. 4138. 


Fla.—Watts v. Hendry, 13) Mla. 523% 


Ga.—Phillips v. Ocmulgee Mills, 55 
Ga. 633. 


Ill.—Conboy v. Petty, 60 Ill. A. 117; 


Wood v. Roach, 52 Ill. A. 388; Rieb- 
ling v. Tracy, 17 Ill. A. 158. 
owa.—Welch v. Spies, 103 Iowa 


I 
389, 72 NW 548. 


Kan.—Arkansas River Gas Co. v. 
Molk, 130 Kan. 30, 285 P 561; King- 
man v. Holmquist, 36 Kan. 735, 14 P 
168, 59 AmR 604; Howell v. Pugh, 27 
Kan. 702; Bailey v. Long, 24 Kan. 90. 


Me.—Waldron v. Chase, 37 Me. 414, 
59 AmD 56. 


7 Veen cae v. Seybold, 36 Mich. 


Minn.—Jennison v. Thompson, -68 
Minn. 333, 71 NW 380; Mackellar v. 
Pillsbury, 48 Minn. 396, 51 NW 222; 
Nash v. Brewster, 39 Minn. 530, 41 
NW 105, 2 LRA 409. 


Nebr.—Seldomridge vy. Farmers’ 
etc., Bank, 87 Nebr. 531, 127 NW 871, 
130 NW 848, 30 LRANS 337 [foll 
Hayes, etc., El. Co. v. Farmers’ etce., 
Bank, 87 Nebr. 536, 127 NW 872]. 


N. J.—Hurff v. Hires, 40 N. J. L. 
581, 29 AmR 282 [rev 389 N. J. L. 41]. 


N. Y.—Russell v. Carrington, 42 N. 
Y. 118, 21 AmR. 498; Kimberly v. 
Patchin,;’ 19 N.. Y..330, 75) AmD 334; 
Rodee v. Wade, 47 Barb. 53. ; 

N. D.—Juno v. Northland El. Co., 
56 N. D. 2238, 216 NW 562; O’Keefe 
v. Leistikow, 14 N. D. 355, 104 NW 
515. 


Oh.—Newhall v. Langdon, 39 Oh. St. 
87, 48 AmR 426. 


Pa.—Brownfield v. Johnson, 128 Pa. 
254, 18 A 543, 6 LRA 48. 


Tex.—Anderson vy. Levyson, 1 Tex. 
AO, Cass Sio9Z.0: 


Va.—Geoghegan v. Arbuckle, 139 
Va. 92, 123 SE 387, 36 ALR 399 [expl 
Ellis, ete., Lumber Co. v. Hubbard, 
123 Va. 481, 96 SE 754]; Pleasants v. 
Pendleton, 6 Rand. (27 Va.) 473, 18 
AmD 726. 


Wash.—Mayer vy. Gibson, 114 Wash. 
B04. 100). bale 

W. Va.—Buskirk v. Peck, 57 W. Va. 
360, 50 SH 432. 

Wis.—State v. Wharton, 117 Wis. 
558, 94 NW 359. 

[a] Rule applied where the mass 


consisted of: (1) Grain in bulk. 
Seldomridge vy. Farmers’, etc., Bank, 
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the latter case there is nothing to prevent the passing 
of title to the portion of the goods sold, although they 
are not actually separated from the mass, if such is 
the intention of the parties.?? 
although the property is not separated from the gen- 
eral mass, where it is paid for,?* or there is a de- 
livery,?° although such delivery is merely’ construc- 


Also, title may pass, 


87 Nebr. 531, 127 NW 871, 130 NW 
848, 30 LRANS 337; Hurff v. Hires, 
40 N. J. L. 581, 29 AmR 282; Kim- 
berly ve Patchin, 19 cNe v: 
AmD 334. (2) Bags of meal (Chap- 
man v. Shepard, 39 Conn. 413), (3) or 
barrels of flour (Pleasants v. Pendle- 
ton, 6 Rand. (27 Va.) 473, 18 AmD 
726), (4) of uniform size, quality, ana 
value. The execution and delivery 
by the seller of a receipt foy, a part 
of the purchase money, declaring that 
he holds the goods subject to the buy- 
er’s order, shows an intention to 
transfer the title, although the part 
sold has not been separated ‘from the 
general mass. Kimberly v. Patchin, 
supra. 


[b] Intention may be either ex- 
press or implied.—Russell v. Carring-. 
ton, 42 N. Y. 118, 1 AmR 498. 


[c] Intent is question for jury.— 
Jennison v. Thompson, 68 Minn. 333, 
71 NW 380. 


22. Conn.—Chapman vy. 
39 Conn. 413. s 


Kan.—Kingham_ y. Holmquist, 
Kan. 735, 14 P 168, 59 AmR 604. 


N. J.—Hurff v. Hires, 40 N. J. IL. 
581, 29 AmR 282. 


N. Y.—Kimbérly v. Patchin, 19 N. 
Y. 330, 75 AmD 334. 


Wis.—State v. Wharton, 117 Wis. 
558, 94 NW 359. 


23. Chapman v. Shepar’d, 39 Conn. 
413; Hurff v. Hires, 40 N. J. L. 581, 
29 AmR 282; Russell v. Carrington,. 
42 N. Y. 118, 1 AmR 498; Kimberly 
v. Patchin, 19 N. Y. 330, 75 AmD 334. 


24. See infra § 584. 
25. See cases infra this note. 


[a] Rule applied (1) where there 
was a partial delivery, although the 
entire amount sold had not been sep- 
arated from the general mass. Wald- 
ron v. Chase, 37 Me. 414, 59 AmD 
56. (2) Where goods bought by two 
different purchasers are delivered ta 
a carrier or common agent, the ti- 
tle passes, although their respective 
portions -have not been designated or 
set apart. Ropes v. Lane, 9 Allen 
(Mass.) 502; Geoghegan v. Arbuckle, 
139 Va. 92, 123 SE 387 (where ship- 
ment is so made at request, or with 
consent, of buyers). (3) So, also, 
where a part of the mass is sold to 
one buyer and the remainder to an- 
other, and the whole is delivered to 
the first for himself and as agent 
of the other, the title passes as to 
both portions. Cloud v. Moorman, 
18 Ind. 40. (4) Where the whole 
mass is delivered to the buyer for 
the purpose of separating his part, 
the title to his part passes at once. 
Weld v. Cutler, 2 Gray (Mass.) 195; 
Lamprey v. Sargent, 58 N. H. 2 


Shepard, 
36 


Crofood v. Bennett, 2 N.Y. 258; 
Brooks v. .Tyner, 38 Okl. 271, 132 P 
683; Williams v. Blum, 2 Tex. A. 


Civ. Cas. § 501. (5) The fact that 
more is delivered than the amount 
sold will not prevent the passing of 
title to the amount sold where it 
is all of the same kind and qual- 
ity, and there is nothing to do so 
except to take away from the com- 
mon mass the required amount. 
Smith v. Friend, 15 Cal. 124; Iron 
ae Co. v. Buhl, 42 Mich. 86, 3 NW 
69. ; 

Delivery: 
As passing title generally see infra 

§ 572. 
To carrier as appropriation to con-' 
tract see infra § 547. 


544 [55°C Sey 
tive,?® as by the giving and acceptance of an order 
for the delivery of the goods addressed to the ware- 
houseman or other person in whose custody they 
are;?7 but it is otherwise as to a delivery order 
which is not aecepted?® or is revoked before it is 
presented.”° 

[§ 547] (b) Requisites and Sufficiency—aa. In 
General. Appropriation, selection, or separation to 
pass the property must be an actual choice of a spe- 
cific article or specific goods to be supplied in per- 
formance of the contract,?° and must be manifested 
by some unequivocal act,*? a mere intention to ap- 
propriate being insufficient. Moreover, the act of 
appropriation must be complete,** irrevocable,** and 
in fulfillment of the contract.2® On the other hand, 
no particular acts or words are required to constitute 
an appropriation.*® Any act indicating a definite 
intention to appropriate the goods to the contract 
is sufficient,?7 such as pointing out the goods to the 
buyer®® or to the warehouseman in whose custody 
they are,*® putting the goods in the receptacles there- 
for supplied by the buyer,?° or, where the goods sold 
constitute a part of a specific mass, a removal of all 
of the remainder of the mass.*! 

26. Russell v. Carrington, 42 N. 
Wn T1850 FAmR 4985) Pleasants: v., i'Coy 


Pendleton, 6 Rand. (27 Va.) 4738, 18 [a] 
AmD 726. 
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34. E. L. Welch Co. v. Lahart El. 
122 Minn. 432, 142 NW 828. 


Rule applied.—That hay was 


[§§ 546-547 


Setting apart and marking goods for the buyer is 
frequently considered a sufficient appropriation ;*? 
but if the seller is to deliver at a particular time and 
at a particular place, merely setting the goods aside 
with the intent to make delivery is not such an ap- 
propriation as will pass the property in the goods.** 
That the seller insures the whole stock in his mill 
and charges to the buyer the cost of the imsurance 
of the part sold does not show that the full amount 
sold is actually set aside or marked.*+ 


Storage by seller. In some instances title to prop- 
erty may pass when it is stored by the seller;+® but 
putting oil into the seller’s storage tank does not in 
itself indicate that the oil is set apart for the buyer 
where in any event it would be put in the storage 
tank as part of the process of manufacture.*® 


Loading property may caqnstitute an appropria- 
tion thereof to the contract.47 However, where the 
goods are to be loaded, there is-no appropriation un- - 
til the loading is complete.*8 


Delivery or tender.*® Appropriation may be in- 
dicated by a delivery®® or tender®! of the goods to 


N. Y.—Boiko v. Atlantic Woolen 
Mills, Inc., 195 App. Div. 207, 186 
NYS 624. 


27. U. S.—Brooke v. Scoggins, 4 
i, Sas. No. 13936¢ 


Mass.—Cushing v. Breed, 14 Allen 
3716, 92 AmD 777. 


N. Y.—Russell v. Carrington, 42 N. 
Yous eA. 4935) Slot vi. arts 
LOCO NS ei COw! 26ucELun ALG Matt 
GaN Yoe0'. Oj) as 


Oh.—Newhall v. Langdon, 389 Oh. 
St. 87, 48 AmR 426. 


Va.—Pleasants v. Pendleton, 6 
-Rand. (27 Va.) 473, 18 AmD 726. 


Eng.—Whitehouse v. Frost, 12 
East 614, 104 Reprint 239. 


[a] Where whole mass is sold to 
different purchasers (1) orders on 
the warehouseman being given, 
which are accepted by him and new 
receipts issued to the various pur- 
chasers, the property will pass to 
the different purchasers without sep- 
aration. Horr v. Barker, 11 Cal. 393, 
TOeAmD. 79). Horr. v. Barker, 8 Cal. 
603. (2) By accepting the receipts, 
the buyers waive the objection that 
the property has not been divided 
between or among them. Willen v. 
Schillicci, 285 Fed. 12. 


[b] Agreement to keep for buy- 
er.— Where a certain number of par- 
cels are sold from .a stock stored 
in a warehouse by a bailee who is 
notified by both parties of the sale, 
and at the request of ‘the buyer he 
agrees to keep the parcels until called 
for, there is a sufficient delivery to 
pass title, although the particular 
‘parcels have not been separated from 
the others if all are of like size and 
quality. Carpenter v. Graham, 42 
Mich. 191, 3 NW 974. 


28. Laurie v. Dudin, 
B. 223 [crit Whitehouse v. 
12 Bast 614, 104 Reprint 239]. 


LU Zi6 Tt IK, 
Frost, 


29. Keeler vy. Goodwin, 111 Mass. 
490. 
30. Wait v. Baker, 2 Exch. 1, 154 


Reprint 380. 

81. American Factors v. Goss, 72 
Gal” A. 742, 238 °P 121; Miller’ Grate 
©o. vy. Hay, 54 D1 Al 567: 


32. See cases supra note 31. 
33. Taylor v. Fall River Iron- 
works, 124 Fed. 826. 


double compressed and put into bins 
by the seller without notice to the 
buyer did not vest title in the buyer, 
where the seller retained control, and 
could and did use such hay in filling 
orders of other persons. American 
ag v. Goss, 72 Cal. A. 742, 238 P 
21. 


35... “Layior; vy. Fall 
works, 124 Fed. 826. 


36. E. L. Welch Co. v. Lahart El. 
Co., 122 Minn. 432, 142 NW 828. - 


River Iron- 


37. See infra text and notes 38-42, 
50-52. 

38. Young v. Matthews, L. R. 2 C. 
Les TO 

39. Coffey v. Quebec Bank, 20 U.C. 
CRE (Ont) aa o: 

[a] First to arrive.—On a sale 


of six hundred and twenty-five sacks 
of corn out of a large number to ar- 
rive, an order to the railroad com- 
pany to deliver the sacks to the pur- 
chaser as fast as they arrive entitles 
him to the first six hundred an'd twen- 
ty-five sacks to arrive, and is a suffi- 
cient appropriation. Sahlman Vv. 
Mills, 34 S, C. L. 384, 51 AmD 630. 


40. Proctor, etc., Co. v. Peters, 233 
N. Y. 97, 1384 NE 849; Aldridge v. 
Johnson, 7 BH. & B. 885, 90 ECL 885, 
119 Reprint 1476; Langton v. Higgins, 
4H. & N. 402, 157 Reprint 896. 


41, Horr vy. Barker, 6 Cal. 
Valentine v. Brown, 18 Pick. (Mass.) 
549; Clark v. Griffith, 24 N. Y. 595. 


[a] Although insufficient amount 
is left, it does not affect the title of 
the purchaser to that which is left. 
Valentine v. Brown, 18 Pick. (Mass.) 
549. 

42. U. S.—Thompson v. Gray, 1 
Wheat. 75, 4 L. ed. 40; Hopkins v. 
Bronaugh, 281 Fed. 799; Dillard v. 
Paton, 19 Fed. 619. 

Ky.—Hagins v. Combs, 102 Ky. 165, 
43 SW 222,19 KyL 1165. 

La.—Edgwood Co. v. Falkenhagen, 
151 La, 1072, 1074, 92 S 703 [cit Cyc]. 

Mass.—Mitchell v. Le Clair, 165 
Mass. 308, 48 NE 117; Ropes v. Lane, 
9 Allen 502. 


Mich.—Stearns v. Grand Trunk R. 
Co., 156 Mich. 145, 120 NW 572. 


489; 


- Pa.—Westinghousé ar Brake Co. v. 
Harris, 23% Par 203;)85 As 78: 


ae v. Scott, 66 Vt. 550, 
29 A 1013. 


es v. Shaver, 1 Ont. L. 


[a]. Marking without grouping 
may be sufficient identification and 
appropriation. Bristol Mfg. Co. v. 
Arkwright Mills, 213 Mass. 172, 100 
NE 55. 

{[b] Setting aside of amount larg- 
er than purchased.—Where grain is 
sold, and a larger amount than is sold 
is set aside and designated for the 
purchaser, he has the right to make 
the separation, and the title passes, 
so that he may sue any one for the 
wrongful conversion of the grain, 
even before the separation has been 
made. Farmers’ Nat. Bank v. Coy- 
ner, 44 Ind. A. 335, 88 NE 856. 


43. Schreyer v. Kimball Lumber 
Co., 54 Fed. 653, 4 CCA 547; Harkey 
v. Eivans, (Ark. 1.SW.707: Davisiv: 
Meyer, 47 Ark. 210, 1 SW 95; Hoover 
v. Maher, 51 Minn. 269, 53 NW 646; 
Stanford v. McGill, 6 N. D. 536, 72 
NW 938, 38 LRA 760. 


44. Wintermote v. Union Lumber 
Co., 106 Wash. 196, 179 P 856. 


45. Texas Hay Assoc. v. Angleton 
State Bank, (Tex. Commn. A.) 291 SW 
846 [rev (Civ. A.) 285 SW 911]. 


46. Proctor, etc., Co. v. Peters, 233 
N. Y. 97, 184 NE 849. 


47. Bundy v. Meyer, 148 Minn. 252, . 
181 NW 345; Acme Wood Carpet 
Flooring Co. v. Braddock, 203 NYS 
554, 


48. Hays v. Pittsburgh, etc., Pack- 
et Co., 338 Fed. 552; Walker v. Col- 
lier, 37 Ill. 362; Rochester, etce., 
Co. v. Hughey, 56 Pa. 322; Anderson 


v. Morice, 1 App. Cas. 718. 


Completion of loading as essential 
to delivery passing title see infra § 
ayia 


49. Delivery as passing title gen- 
erally see infra § 572. 

50.. Glass) -v.. Misroch, (239 JN. We 
475, 147. NE 71. 


51. Funt v. Schiffman, 
155, 187 NYS 666. 
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the buyer, or their delivery to a earrier;*? but no 
appropriation arises from a delivery to a third per- 
son otherwise than as bailee for the buyer,®® or 
from a delivery to a carrier, where the quantity de- 


livered is greater than that called 


tract, and the marking, 


parties.°§ 


52. Conn.—Alderman v. Westing- 
Rouse Air Brake Co., 92 Conn. 419, 103 
67. 


Md.—Magruder vy. Gage, 33 Md. 344, 
3 AmR 177. 


Mass.—Smith v. Edwards, 156 
Mass. 221, 30 NE 101737) Frank Vv: 
Hoey, 128 Mass. 263; Merchants’ Nat. 
Bank v. Bangs, 102 Mass. 291; Cla- 
flin v. Boston, ete., R. Co., 7 Allen 
341. 


Minn.—Hoover v. Maher, 
269, 53 NW 646. 


Wash.—Osborne v. Van Atten, 3 
Wash. T. 53,13 P 242. 


Eng.—Green v. Sichel, 7 C. B. N. S. 
747, 97 ECL 747, 141 Reprint 1009; 
Calcutta, etc., Steam Nav. Co. v. De 
Matlos.) 30214, J. Qs B.. 214." Wait Vv: 
Baker, 2 Exch. 1, 154 Reprint 380. 


{a] By shipping goods (1) “the 
seller has lost all use of them and 
has definitely appropriated them to 
his bargain with the buyer.’ Rudin 
v. King-Richardson, 311 Ill. 513, 521, 
1438 NE 198. (2) If _a sale is made 
of goods not specified, but to be ap- 
propriated to the contract by the sell- 
er, and he selects and ships the goods, 
taking a bill of lading to the buyer, 
the presumption is that title passes. 
Presley Fruit Co. v. St. Louis, etc., 
R. Co., 130 Minn. 121, 153 NW 115. 


51 Minn. 


53. Commercial Motors Mortg. 
Corp. v. Mack International Motor 
Truck Corp., 213 App. Div. 25, 209 
NYS 661. 

54. Lamborn v. Seggerman, 240 N. 
Y. 118, 147 NE 607, 38 ALR 1540; 


Healy v. Howlett, [1917] 1 K. B. 337. 


55. Dows v. Morewood, 10 Barb. 
CNESY e183" 


56. See cases infra this note. 


[a] Facts or evidence held suffi- 
cient to: (1). Show an unconditional 
appropriation by the seller with the 
assent of the buyer. Winslow Bros., 
etc., Co. v. Universal Coat Co., 252 
Mass. 7, 146 NE 713; Berkshire Cot- 
ton Mfg. Co. v. Cohen, 236 N. Y. 364, 
140 NE 726; Taylor v. Kurzrok, 214 
Apps Dive0308, s2i279NVSs 133.) (2) 
Show a segregation and setting apart 
of specific property for the buyer. 
Farmer v. Leaf, 46 Cal. A. 542, 189 P 
735. See Proctor, ete., Co. v. Peters, 
233 N. Y..97, 134 NE 849 (holding the 
evidence sufficient as to some, and 
insufficient as to other, property, to 
show a setting apart and appropria- 
tion to the contract). (3) Support a 
finding that hay destroyed by fire 
while in the sellers’ warehouse had 
not been so segregated for delivery 
to the buyer as to pass title. Ameri- 
can Factors v. Goss, 72 Cal. A. 742, 


[55 C. J.—35] 


separation, or ascertainment 
of the property sold still remains to be done.** 


Evidence and question for jury. It is for the jury 
to determine®® from the evidence®® whether there has 
been a separation or setting apart of the property 
and an appropriation thereof to the contract. 

[§ 548] bb.sPerson Making Appropriation; Con- 
sent. While the selection and appropriation of the 
goods may be made by either party or both parties,°* 
yet, where the goods sold are not specific, the prop- 
erty does not pass until an appropriation of the 
specific goods has been made with the assent of both 
This assent may, however, be either ex- 
press or implied,®® and may be given by one party 


SALES 


by the other. 


for by the con- 


238 P 121. 


{b] Evidence held insufficient to 
show that the seller, who had con- 
tracted to sell hay not then in his 
possession, received and filed sepa- 
rately a specific lot of hayxand held 
it subject to the contract. North Ida- 
ho Grain Co. v. Callison, 83 Wash. 
212, 145 P 232. 


57. Bundy v. Meyer, 148 Minn. 252, 
181 NW 345; Wait v. Baker, 2 Exch. 
1, 154 Reprint 380. 


58. Andrews v. Cheney, 
404; American Hide, etc., Co. v. 
Chalkley, 101 Va. 458, 44 SE 705; 
Jenner v.oSmith;, i) R.4°C.- Pe 2705 
Campbell v. Mersey Dock, etc., Bd., 
14 C. B. N. S. 412, 108 ECL 412, 143 
Reprint 506. 

59. Bundy v. Meyer, 148 Minn. 252, 
181 NW 345; McCune v. Hobbs, 16 Oh. 
A. 346; Campbell v. Mersey Dock, etc., 
Bas 14 iC sBaeNe eS 4h 108i CI, 4125 
143 Reprint 506; Denny. v. Skelton, 
115 Ws... Reps N. S.c3 05: 


60. Edgwood Co. v. Falkenhagen, 
151 La. 1072, 1074, 92 S 703 [cit Cyc]; 
Lamborn v. Seggerman, 240 N. Y. 
118, 147. NE 607, 38 ALR 1540; Mc- 
Cune v. Hobbs, 16 Oh. A. 346; Camp- 
bell _ v. Mersey Dock, ete., Bd., 14 C. 
B. N. S. 412, 108 ECL 412, 143 Reprint 
506; Aldridge v. Johnson, 7 BE. & B. 
885, 90 ECL 885, 119 Reprint 1476; 
Sear v. Skelton, 115 L. T. Rep. N. 


61. 


62 N. H. 


McCune v. Hobbs, 
346; Rhode v. Thwaites, 6 B. & C. 
388, 13 ECL 181, 108 Reprint 495; 
Aldridge v. Johnson, 7 E. & B. 885, 
90 HCL 885, 119 Reprint 1476; Denny 
v. Skelton, 115 L. T. Rep. N. S. 305. 


62. Bundy v. Meyer, 148 Minn. 252, 
181 NW 345; William Whitman Co. v. 
Witcombe, 1238 Misc. 117, 204 NYS 
417; Pignataro v. Gilroy,~<[1919] 1 
K. B. 459. 


63. Ala.—Cook, etc., Contracting 
Co. v. Bell, 177 Ala. 618, 59 S 273. 


Cal.—American Factors v. Goss, 72 
Cal, A. 742, 238 P 121. 


N. H.—Andrews vy. Cheney, 62 N. 
H. 404. 


N. Y.—Economu vy. Schwartz, 198 
App. Div. 728, 191 NYS 136; Funt v. 
Schiffman, 105) Mise?’ 155, 187) NYS 
666. See Hubbard v. Rockaway 
Lunch Co., 131 Mise. 53, 225 NYS 
638, 645 (where, in considering a case 
wherein defendant buyer had not or- 
dered delivery of part of the quan- 
tity of eggs purchased under a _ con- 
tract calling for candling and deliv- 
ery as ordered prior to January 1 of 
a specified year, the court. said: 
“Plaintiff was not permitted by the 
contract to candle these eggs before 


16 Oh. A. 


Appropriation by seller and consent of buyer. 
appropriation by the seller alone passes title when,°? 
and only when,®* it is assented to by the buyer. Un- 
der the terms and construction of a particular con- 
tract, or the circumstances of a particular case, the 
seller may be authorized or required to make the 
selection or appropriation®* and the buyer may con- 
sent in advance thereto®® on the condition that the 
goods shall answer the requirements of the con- 
tract;°® and in such ease the title ordinarily passes 
when the seller makes the appropriation,®’ or at 
least the title passes without any subsequent assent 
on the part of the buyer, where the appropriation is 
made in accordance with the terms of the contract ;°* 
but, unless the buyer with knowledge of the facts 
subsequently assents thereto,°® the title does not pass 
where the appropriation is not made in accordance 
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either before®® or after®! the act of appropriation 


An 


that date, and thus claim that he had 
put them in a deliverable state, and 
then appropriated them to the con- 
tract, without the express assent of 
defendant, and there is no evidence 
that defendant gave any such assent. 
After January 1, title to the unde- 
livered goods could not pass to de- 
fendant without its assent, unless 
plaintiff, within a reasonable time 
thereafter, unconditionally appro- 
priated eggs of the description of 
those covered by the contract in a 
deliverable state, and actually deliv- 
ered them to defendant at plaintiff's 
place of business, with immediate no- 
tice of such appropriation and deliv- 
ery, or constructively delivered them 
at the cold storage warehouse’’). 


Pa.—Frank Pure Food Co. v. Dod- 
Son, 281 ‘Pa. 125,) 126 A 243: 


Eng.—Jenner v. Smith, L. R. 4 C. 
P. 270; Campbell v. Mersey Dock, 
ete; Bd214'C. BU NSS# 4125 208 shee 
412, 143 Reprint 506. 


[a] Rule applied.—If the seller is 
simply to procure goods of a certain 
kind and hold them until called for 
by the buyer, an appropriation of 
particular goeds by the seller will 
not, in the absence of prior authority, 
pass title unless assented to by the 
ikea Andrews v. Cheney, 62 N. H. 


64. Stamford Extract Mfg. Co. v. 
Oakes Mfg. Co., 9 F. (2d) 301; Boiko 
v. Atlantic Woolen Mills, Ine., 195 
App. Div. 207, 186 NYS 624 [aff 234 
N. Y. 583, 188 NE. 455]; Columbia 
Mills v. Machenbach Importing Co., 
Li -MISes 283) OOP Nive Sors2 st 


[a] Implied authorization.— 
Where by the terms of the contract 
the seller is to do some act with ref- 
erence to the goods which from its 
nature cannot be done until there is 
an appropriation, he is impliedly au- 
thorized to make it. Martz v. Put- 
nam, 117 Ind. 392, 20 NE 270; Smith 
Re go an ae 156, Mass, 22%, 80 NE 
1 é 


65. Edgwood Co. v. Falkenhagen, 
151 La. 1072, 92 S 703; Columbia 
Mills _v. Machenbach Importing Co., 
117 Misc. 283, 191 NYS 325; Aldridge 
v. Johnson, 7 BH. & B. 885, 90 BCL 
885, 119 Reprint 1476. 


66. Smith v. Edwards, 156 Mass. 
221, 30 NE 1017. 


67. Martz v. Putnam, 117 Ind. 392, 
20 NE 270; Rhode v. Thwaites, 6 B. 
&) CUsss.: 13° BCL® 181.4108 sReprint 
495; Aldridge v. Johnson, 7 EK. & B. 
885, 90 HCL 885, 119 Reprint 1476. 

68. Colorado Springs Live Stock 
Co. v. Godding, 20 Colo. 249, 38 P 58. 


69. Gardner v. Lane, 12 Allen 
(Mass.) 39. 
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with the terms of the contract,?° as where the goods 
appropriated are not the kind or quality agreed on,’+ 
or are not shipped at the time stipulated; 
cannot make an effective appropriation after 
the buyer has cancelled or repudiated the contract 
and thereby withdrawn his implied assent to a future 


seller 


appropriation by the seller.*® 
Appropriation by buyer. 


appropriate the part purchased.*+ 


70. Hoover v. Maher, 51 Minn. 269, 
53 NW 646. 

71. Gardner v. Lane, 12 Allen 
(Mass.) 39; Aultman v. Clifford, 55 
Minn. 159, 56 NW _ 593, 43 AmSR 478; 
Byrne v. Hulett Motor Car Co., 198 
NYS 232. 


72. Hoover v. Maher, 51 Minn. 269, 
53 NW 646. 2 
73. Sells, Ltd. v. 


Thomson Sta- 
tionery Co., Ltd., 19 B. C. 400. 


[a] Sale of property by seller to 
third person, after the buyer has re- 
pudiated the contract for the pur- 
pose of fixing damages for the breach, 
eannot be treated as an appropr iation 
to an existing contract. Churchill 
Grain, etc., Co. v. Newton, 88 Conn. 
130, 89 A 1121. 


74, Weld v. Cutler, 2 Gray ater 
Lye Lamprey v. Sargent, 58 N. 
241. 

75. Williams v. Leon, etc. Land 


Co., (Tex. Civ. A.) 55 SW 374. 


76. U. S.—Thompson v. Gray, 1 
Wheat. 75, 4 L. ed. 40; Dillard v. Pat- 
on, 19 Fed. 619. 


Conn.—Lynn M. Ranger, Inc. v. 
Gildersleeve, 106 Conn. 372, 138 A 142, 


Ill.— Hughes v. Juda, Zo4e DiS AvaLa. 
Ind.—Martz v. Putnam, 117 Ind. 
392, 20 NE 270. 


Iowa.—Augustine v. McDowell, 
Iowa 401, 94 NW 918. 


Kan.—Stewart v. Henningsen Prod- 
mee, ©O.0 88" an. o2 ts 29 Pies h) | b0 
LRANS 111, AnnCasi914B 701. 


Ky.—Newcomb v. Cabell, 10 Bush 
460. 


La.—Edgwood Co. v. Falkenhagen, 
151 La. 1072, 92 S 703. 

Mass.—Winslow Bros., etc., Co. v. 
Universal Coat Co., 252 Mass. 7, 146 
NE 713; Mitchell v. Le Claire, 165 
Mass. 308, 43 NE 117; Merchants’ 
Nat. Bank v. Bangs, 102 Mass. 291; 
Rice v. Codman, 1 Allen 377. 


Mich.—Peo. v. Sheehan, 118 Mich. 
539, 77 NW 88. 


Minn.—Floodwood ierdantile Co. 
v. Magie, 152 Minn. 554, 188 NW 734; 
Lieb Packing Co. v.' Trocke, 136 Minn. 
345, 162 NW 449; E. L. Welch Co. v. 
Lahart El. Co., 122 Minn. 432, 142 
NW 828. 

Mo.—State v. Swift, 273 Mo. 462, 
200 SW 1066, LRA1918C 1150; South- 
western Freight, etc., Press Co. v. 
Standard, 44 Mo, 71, 100 AmD 255; 
Dowell v. Taylor, 2 Mo. A. 329. 


N. per SUPIRD ROY, v. Sargent, 58 N. 
H. 241 


120 


N. Y.—Sanyer ‘v. Waterbury, 116 
N. Y. 371, 22 NE 404; Hurd v. Cook, 
Dale Me 454, 


If the goods sold consti- 
tute a part of a specific mass and the whole mass is 
delivered to the buyer, he is authorized to select and 
It has been held 
that, where the buyer is to select and remove a speci- 
fied quantity from a specific mass, and he fails to 
do so within the time limited by the contract, he be- 
comes the owner of his proportion of the mass.*° 
[§ 549] (c) Operation and Effect. In the absence 
of anything to show a contrary intent the property 
in the goods passes to the buyer when the selection, 
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separation, and 


72 and the 
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appropriation is completed’® and 


assented to,77 provided nothing else remains to be 
done to complete the contract,?® and the effect of 
the separation and appropriation is not destroyed 
by the fact that the goods are subsequently inter- 
mixed with the original mass.7® Until the appropria- 


tion is completed, however, a tentative selection is 


contract.®* 


N. C.—Warbritton v. Savage, 49 N.|'Lester v. East, 


C. 382: 


Okl.—Brooks v. Tyner, 38 Okl. 271, 
132: P 68s. 


Pa.—Gonser v. Smith, 115 Pa. 452, 
8 A 770; Smyth v. Craig, 3 Watts & 
S&S. 14; Larkin v. Schwitzer, 54 Pa. 
Super. 238; Records v. Philadelphia, 
etc. ak. Co; ov Phila, 55. 

Pere Teiplett Vv. Moonie: 
Civ. A. 50, 44 SW 684. 


Eng.—Rhode v. Thwaites, 6 B. & 
C. 388, 13 ECL 181, 108 Reprint 495°; 
Langton VeewWariniog Loie@! vB. a Nees: 
315, 114 ECL 315, 144 Reprint 465. 
See Mooney v. Lipka, [1926] 4 Dom 
LR 647, [1926] 3 WestWkly 391 (rec- 
ognizing the rule, but holding that 
the contract under consideration dis- 
closes a different intention). 
aad PO S.—Johnson v. Logan, 32 N. S. 

Ont.—Wilson v. Shaver, 1 us To: 
107; Wilds v. Smith, 2 Ont. A. 8. 


[a] Appropriation and. effect.— 
(1) Title passes as soon as the sell- 
er appropriates goods to the contract 
and notifies the buyer. Taylor v. 
Kurzrok, 214 App. Div. 308, 212 NYS 
133. (2) A notice given April 9 does 
not show appropriation and passing 
of title prior to the preceding Febru- 
ary 10. Hubbard v. Rockaway Lunch 
Co., 131 Misc. 53, 225 NYS 688. 

77. See supra § 548. 

78. Stewart v. Henningsen Prod- 
uceCo., 88 «<Kan., 521," 129) P. 181,50 
LRANS 111, AnnCasi1914B 701; Simp- 
son v. Ceresco State Bank, 55 Nebr. 
240, 75 NW 554. 

79. Groff v. Belche, 62 Mo. 400; 
Aldridge v. Johnson, 7 E. & B. 885, 
90 ECL 885, 119 Reprint 1476. 

80. Stanford v. McGill, 6 N. D. 
536, 72 NW 988, 38 LRA 760. 


81. Stanford v. McGill, supra. 
82. Stanford v. McGill, supra. 
83. Stanford v. McGill, supra. 


84 U. S—uU. 8S. v. Woodruff, 22 
Wall. 180, 22 L. ed. 863; In re Syra- 
cuse Gardens Co., 231 Fed. 284. 


: > 52 Ala. 
289; Magee v. Billingsley, 3 Ala. 679. 


Cal.—Walti v. Gaba, 160 Cal. 324, 


116 P 963; American Factors vy. Goss, 
72 Cal. A. 742, 238 P 121. 

Conn.—Alderman v. Westinghouse 
Air Brake Co., 92 Conn. 419, 103 A 
267. 

Ida.—Bowman v. Adams, 45 Ida. 
217, 261- P1679; Idaho’ Products Co, 
v. Bales, 36 Ida. 800, 214 P 206. 

Ill.— Stanley v. Robinson, -14 Ill, A. 
480. 

Ind.—Dixon v. Duke, 


18 Tex. 


85 Ind. 434; 


[§ 550] (4) Putting Property 
State—(a) In General. If under a contract for the 
sale of goods the seller is bound to do something to 
the goods for the purpose of putting them in a de- 
liverable state, that is, into a condition in which the 
buyer is bound to accept them, and a different inten- 
tion does not appear, the property does not pass un- 
til such thing is done.®4 


not conclusive;*° it may be withdrawn*! and other 
goods substituted,*? provided they comply wit the 


in Deliverable 


It will be presumed that 


49 Ind. 588; Straus 
300. 


v. Ross, 25 Ind. 


Iowa.—Sempel vy. Northern Hard- 
wood Lumber Co., 142 Iowa 586, 12t 


Pie 23; McClung v. Kelley, 21 Towa 
Kan.—Hughes v. Wiley, °36 Kan. 
731, 14 P 269. 
Mass.—Chandler Grain, ete., Co. v. 
Shea, 213 Mass. 398, 100 NE 663; 


Automatic Time-Table Adv. Co. v. 
Automatic Time-Table Co., 208 Mass. 
252, 94 NE 462; Sumner y. Hamlet, 
12 Pick. 76. 


Mich.—Wilkinson vy. 
Mich. 386. 


Minn.—Day v. Gravel, 72 Minn. 
159, 75 NW 1; Malone v. Minnesota 
Stone Co., 36 Minn. 325, 31 NW 170; 
Martin v. Hurlbut, 9 Minn. 142. 

Miss.—Ouilette v. Davis; 69 Miss. 
RiGizre L sags 


Holiday, 33 


N. Y.—Decker v. Furniss, 14 N. Y. 
611 [rev 10 N. Y. Super. 2911; SNultz 
v. De Nood, 194 App. Div. 149, 185 


NYS 01853: Harriss pv...) Yams; lov 
Misc. 879, 244 NYS 36. 
N. C.—Allman v. Davis, 26 N. C. 


12. 


N. D.—Simpson y. Perfett, 36 N. D. 
526, 162 NW 900. 


Okl.—Brooks v. Tyner, 38, Okl. 271, 
132<P 683. 


Or.—Pulkrabek vy. Bankers’ Mortg. 
Corp., 115 Or. 379, 2388 P 347; Wade 
v. Johnson, 111 Or. 468, 227 P 466; 
Fomtliap v. Gordon, 22 Or. 557, 30 P 


Pa.—Shipler vy. New Castle Paper 
Products Corp., 293 Pa. 412, 143 A: 
182; Frank Pure Food Co. v. Dodson, 
281) Pa.” 125; 126° A243: 


Tenn.—Knoxville Tinware, etc., Co. 
Ce Rogers, 158 Tenn. 126, 11 SW (Qa) 
74 


Vt.—Hale v. Huntley, 21 Vt. 147. 

Wash.—North Pacific Lumbering, 
ete., Co. v. Kerron, 5 Wash. 214, 31 
P 595; Meeker y. Johnson, 3 Wash. 
247, 24 P 542. 


79 W. Va. 138, 90 SE 816; Young v. 
Edwards, 64 W. Va. 67, 60 SE 992. 


Eng.—Seath v. Moore, 11 App. Cas. 


3850; Anderson v. Morice, eRe LORes 
P. 609 {aff 1 App. Cas. 713]; Young 
v. Matthews, L. R. 2 C. P. 127; Rugg 


v. Minett, 11 East 210, 103 Reprint 
985; Boswell v. Kilborn, 15 Moore P. 
C. 309, 15 Reprint 511; Laidler v. Bur- 
linson, 2 M. & W. 602, 150 Reprint 898; 
Underwood, Ltd. v. Burgh Castle 
Brick, etc., Syndicate, [1922] 1 K. B. 
843°" The Napoli, vio. “ie law hoon 


Man.—McDill v. Hilson, 30 Man. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the title does not pass,®® and that the parties did not 
intend it to pass,°® while something remains to be 
done by the seller to put the goods in a deliverable 
Thus, where trees are to be 
»°* cotton to be ginned and baled,** fish to be 
dried,*® crops to be gathered or threshed,°° cattle to 
be fattened,®! hops to be baled,®? machinery to be set 
up,°* or lumber to be sawed or planed,®* the doing of 
such thing is presumptively a condition precedent to 
Conversely, as soon 
as the acts necessary to put the goods in a deliver- 
able condition are performed the title will ordinarily 
pass;°° and if it appears that it was the intention 
of the parties that the property should pass at once, 
notwithstanding the goods were to be:put in a de- 
liverable condition, such intention will prevail.°® 


After delivery. The fact that something is to be 
done to the goods after delivery will not prevent the 


state or condition. 
trimmed 


the transfer of the property. 


454, 


_ [a] Statutes state the same rule 
in some jurisdictions. See statutory 
provisions. 

85. Kahn v. Rosentiel, 298 Fed. 656. 


86. Sempel v. Northern Hardwood 
Lumber Co., 142 Iowa 586, 121 NW 23. 


87. Acraman vy. Morrice, 8 C. B. 
449, 65 ECL 449, 137 Reprint 584. 


88. U.S. v. Woodruff, 22 Wall. (U. 
S.) -180,° 22 Li: ed.’ 863;/ Serews: v. 
Roach, 22 Ala. 675; Smith v. Spark- 
man, 55 Miss. 649, 30 AmR 537; Bond 
v. Greenwald, 4 Heisk (Tenn.) 453. 


89. Foster v. Ropes, 111 Mass. 10. 

90. Cal.—Blackwood v. Cutting 
Packing Co., 76 Cal. 212, 18 P 248, 9 
AmSR 199. 


Ill.—Low v. Freeman, 12 Ill. 467. 

Kan.—Hughes v. Wiley, 36 Kan. 
731, 14 P 269; Larkin v. Johnson, 8 
Kan, A. 114, 54 P 690. 

Mass.—Wesoloski v. Wyoski, 
Mass. 495, 71 NE 982. 

Mo.—Groff v. Belche, 62 Mo. 400. 

N. J.—Thompson vy. Conover, 32 N. 
J. L. 466. 

Or.—Hamilton v, Gordon, 22 Or. 557, 
30: PP495¢ 


186 


Tenn.—Parman v. Marshall, (Ch. 
A.) 51 SW 116. 
91. Lester v. East, 49 Ind. 588; 


Rourke v. Bullens, 8 Gray (Mass.) 
549; Restad v. Engemoen, 65 Minn. 
148, 67 NW 1146. 

92. Keeler vy. Vandervere, 5 ‘Lans. 
(N. Y.) 313; Backhaus v. Buells, 43 
Or. 558, 72 P 976, 73 P 342. 


93. Fairbanks vy. Richardson Drug 
Co., 42 Mo. A. 262; Kitson Mach. Co. 
v. Holden, 74 Vt. 104, 52 A 271. 


94. Chambers v. Austin, 57 App. 
Div. 359, 68 NYS 53; Cooper v. Bum- 
pass, 1 Tex. A. Civ. Cas. § 498. 


95. Stewart v. Henningsen Prod- 
uce, Co.) 88 Kan. 521, 129 P 181, 50 
LRANS 111, AnnCas1914B 701; Fer ry 
y. South Shore Growers’, etc., Assoc., 
189 App. Div. 542,179 NYS 486; Rugg 
Ve Minett ei East 210, 103 Reprint 


985; Langton v. Higgins, 4H. & N. 
402, 157 Reprint 896. 

96. Iowa.—Welch v. Spies, 103 
Iowa 389, 72 NW 548. 

Or.—Wadhams y. Balfour, 32 Or. 
313, 51 P 642. 

Pa.—Hoffman vy. Hartman, 11 Pa. 


Comoe 
Tenn.—Barker v. Freeland, 91 Tenn. 
112, 18 SW 60; Butterworth v. Mc- 
Kinly, 11 Humphr. 206. 
Eng.—yYoung v. Matthews, L. R. 2 
Cor bereleae 
97. La—Hunt v. 


. Suares, 
434, 
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action.®® 


pleted.2 


Me.—Bryant v. Crosby, 40 Me. 9. 


Mass.—Mount Hope Iron.Co. v. Buf- 
fington, 103 Mass. 62. 


N. Y.—Dunnigan v. Sot tt 
Barb. 528. 


Oh.—Johnson v. Hays, 5 Oh. St. 101. 
Tenn.—Rawls v. Patterson, 1 Baxt, 
2. 


44 


Wis.—Morrow v. Reed, 30 Wis. 81. 


Eng.—Greaves v. Hepke, 2 B. & Ald. 
131, 106 Reprint 315; Hammond v. 
Anderson, 1 B. & P. N. R. 69, 127 Re- 
ee 384, 2 Campb. 243, 170 Reprint 


Ont.—Wilson v. Shaver, 27 Ont. L. 
218, 8 DomLR 627 


But see Lumry v. Kryzmarzick, 48 
N. D. 234, 184 NW 254 (where, after 
delivery to the buyer, work of a sub- 
stantial character remained to be 
done by the seller to put the property 
in condition for the buyer’s use, it is 
a fair inference that the parties did 


not intend that title should pass until 


such work was done). 


[a] Rule applied where the seller, 
after delivery, was to: (1) Install 
machinery. Dentzel v. Island Park 
Assoc., 229 Pa. 403, 78 A 935, 33 LRA 
NS 54. (2) Take back the possession 
of hogs and fatten them to a certain 


weight. Johnson v. Hays, 5 Oh. St. 
101. 
98. Clarkson v. Stevens, 106 U. S. 


505, 1 SCt 200, 27 L. ed. 139. 


99. Clarkson v. Stevens, supra; 
Stewart v. Henningsen Produce Co., 
83 Kan. 521, 129) P. 181,750. LRANS 
111, AnnCas1914B 701; Second Bap- 
tist Church v. Meyers, (Tex. Civ. A.) 
193 SW 1147. 

1. Cowgill v. Ford, 7 Del. 164; 
Stewart v. Henningsen Produce Co., 
88 Kan. 521, 129 P 181, 50 LRANS 111, 
AnnCas1914B 701; Andrews v. Du- 
rant, 11 N. Y. 35, 62 AmD 55; Wright 
v. O’Brien, 5 Daly (N. Y.) 54. 


[a] New or modified agreement.— 
(1) An executory contract to sell and 
deliver a completed article may be 
changed or modified so as to pass title 
to the article before the manufacture 
is completed. R, F. Darrah Lumber 
Co. v. McGowin Lumber Co., 17 Ala. 
A. 256, 84 S 421. ©(2) Where a con- 
tract is made for a buggy to be man- 
ufactured by the seller for a certain 
price and after it is completed except 
tue painting and trimming the par- 

es make a new agreement, by which 
ere particular buggy is sold to the 
buyer for a less price, which is paid, 
the seller to retain the buggy and 
paint it and then deliver it to the 
buyer who is to complete it by trim- 
ming, the title passes at the time of 
the second agreement. Butterworth 


9 La. | Vv. McKinley, 11 Humphr. (Tenn.) 206. 


2. U. S.—U. S. v. Ansonia Brass, 
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property from passing.®? 

] (b) Article To Be Manufactured. In de- 
termining when title passes under a contract for the 
sale of an article to be manufactured, the courts 
will not enforce any arbitrary rules of construc- 
tion,®® but will carry into effect the intention of the 
parties as shown by the terms of the agreement and 
the facts and circumstances surrounding the trans- 
It is competent for the parties to agree 
that the article to be manufactured or produced 
shall from the beginning or at any stage of its pro- 
duction be the property of the buyer,! and if it clear- 
ly appears that such was the intention of the parties, 
the title will pass ‘before the article has been com- 
On the other hand, where a contrary inten- 
tion does not clearly appear, title will not pass until 
the article is completed and ready for delivery, or 
is in a deliverable state or condition,’ this being the 


ete: Co: (2180. S:4452,03t SCh4on be 
a 1107 [mod 110 Va. 165, 65 SE 


Del.—Cowegill v. Ford, 7 Del. 164. 


Ind.—Coddington vy. Turner, 85 Ind. 
A. 604, 139 NE 323. 


N. Y.—Andrews v. Durant, 11 N. Y. 
35, 62 AmD 55; Wright ,v. oy Brien, 5 
Daly 54. 


Va.—Ellis, ete., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


Eng.—Wood v. Bell, 5 E. & B. 772, 85 
ECL 772, 119 Reprint 669. 


. Ont.—Upper Canada Bank y. Kil- 
la ly ea tee @ ass eS A eurtan v. Bell- 
house, PAN BOP KAY, 


3. U. S.—River chine Co. v. At- 
lantic Mills, 155 Fed. 466; Wheeler 
v. Walton, ete., Co., 64 Fed. 664, 


Tl. icenneidier v. Westerman, 
Ill. 514; 
A. 150. 

Ind.—Fordice v. Gibson, 129 Ind. 7, 
28 NE 303. 


Kan.—Stewart v. Henningsen Prod- 
uce*Co., 88 Kan, 521,°526, 129 P 181, 


25 
Rothwell v. Luken, 60 Ill. 


50 LRANS ala lal AnnCas1914B 701 
[quot Cyc]. 
Ky.—Early v. Meadow, 168 Ky. 
800, 188 SW 229. 
ipa ee v. Merrill, 47 Me. 
Mass.—Williams v. Jackman, 16 
Gray 514. 


N. Y.—Cooke v. Millard, 65 N. Y. 
352, 22 AmR 619 [aff 5 Lans. 243]; 
Low v. Austin, 20.N.°Y7181= Decker 
v. Furniss, 14 N. Y. 611 [rev 10 N. Y. 
Super. 291]; Andrews v. Durant, 11 
N. Y. 35, 62 AmD 55; Comfort v. Kier- 
sted, 26 Barb. 472; Prager v. Scheff, 
180 NYS 119. ° 

N. C.—Heiser v. Mears, 120 N. C. 
443, 27 SE 117. 


Or.—Johnson v. Hibbard, 29 Or. 
184, 44 P 287, 54 AmSR 787. 


Pa.—McKee v. Ward, 289-Pa. 414, 
137 A 599; Leonard v. Winslow, 2 
Grant 139; Diamond Glass Co. v. Lad- 
wig, 33 Pa. Super. 506. 


Tex.—Gammage v. Alexander, 
Tex. 414 


Wash.—Sumner K. Prescott Co. v. 
Sumner, 117 Wash. 283, 201 P 308. 

Eng.—Bellamy v. Davey, [1891] 3 
Ch. 540; Atkinson v. Bell, 8 B. & C. 
277, 15 ECL 142, 108 Reprint 1046; 
Laidler vy. Burlinson, 2M. & W. 602, 
150 Reprint 898; -Mucklow v. Mangles, 
1 Taunt: 318; 127 Reprint 856; Laing 
Vv. Barclay, [£1908]. A. C. 35. 


14 


[a] Rule applied.—Title does not 
pass: (1) On the making of the con- 
tract. Tallahatchie Lumber Co. v. 
Thatch, 117 Miss. 260, 78 S 154 [Loverr 


suggestion of error 77S 532]; Schwab 
v. Oatman, 129 App. Div. 274, 113 NYS 
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presumed intention of the parties;* and this rule is 
not necessarily affected by the fact that the buyer 
furnishes a part of the material,’ superintends the 
work of manufacture or construction,® pays the price 
in advance* or in installments as the work progress- 
es,> or even by the fact that during the process of 
construction the article is so identified and appro- 
priated to the contract that the seller would be bound 
to deliver that particular article and could not sub- 
stitute another similar article, which would other- 
wise correspond with the agreement;° in other words, 
these matters are not conclusive,?® although they 
are some evidence of an intention to pass title before 


910 [aff 56 Misc. 393, 106 NYS 741, and 
rev on other grounds 198 N. Y. 545 
mem, 92 NE 1101 mem]. (2) Where 
the goods are yet to be manufactured. 
Herring Motor Co. v. Attna Trust, etc., 
Co., 87 Ind, A. 83, 154 NE 29. (3) Dur- 
ing the process of the work. Stew- 
art v. Henningsen Produce Co., 88 
Kany 521, 129 P2181, 50° LRANS.111, 
AnnCasi1914B 701; Sumner K. Pres- 
cott Co. v. Sumner, 117 Wash. 283, 
201 P 308. (4) Where a sale is made 
of an unfinished article which the 
seller is to finish and deliver, no title 
passes until it has been finished. Hal- 
terline v. Rice, 62 Barb. (N. Y.) 593; 
Pritchett v. Jones, 4 Rawle (Pa.) 260. 
(5) In the case of articles to be man- 
ufactured and affixed to another, title 
does not pass until they are affixed 
or appropriated by the buyer. Tropp 
v. Armitage, 4 M. & W. 687, 150 Re- 
print 1597; Goss v.. Quinton, 3 M. & 
G. 825, 42 ECL 430, 183 Reprint 1372. 
(6) Where a contract for the manu- 
facture and sale of church furniture 
required the manufacturer to install 
it, title was in the manufacturer be- 
fore the furniture was_ installed. 
Second Baptist Church v. Myers, (Tex. 
Civ. A.) 193 SW 1147. 


[b] Notice.— (1) Title passes when 
the article is completed and notice 
thereof is given the buyer. Goddard 
v. Binney, 115 Mass. 450, 15 AmR 112; 
Higgins v. Murray, 4 Hun 565 [Laff 73 
N. Y. 252]. (2) It has been held that 
title does not pass until the article 
is completed, ready for delivery, and 
notice to remove it is given or some 
such act is performed. Schneider v. 
Westerman, 25 Ill. 514. 


Necessity of delivery and accept- 
ance see infra §§ 554, 574. 


4. Wood v. Bell, 5 E. & B. 772, 85 
ECL 772, 119 Reprint 669. 


Do. West Jersey kh, Co. v. Trenton 
Car Works Co., 32 N. J. L. 517; Mat- 
ter of Non-Magnetic Watch Co., 89 
Hun, 196, 34 NYS 1017; Wright v. 
O’Brien, 5 Daly (N. Y.) 54. 


6. U.S. v. Ansonia Brass, etc., Co., 
218 U.S. 452, 31 SCt 49, 54 L. ed. 1107 
[mod 110 Va. 165, 65 SE 538]; Wil- 
liams v. Jackman, 16 Gray (Mass.) 
514; Andrews'v. Durant, 11 N. Y. 35, 
62 AmD 55. 


7, West Jersey R. Co. v. Trenton 
Car Works Co., 32 N. J. L. 517; Muck- 
low v. Mangles, 1 Taunt. 318, 127 Re- 
print 318. 


8. U. S.—uU. S. v. Ansonia Brass, 
ete., Co., 218 U. S, 452, 31 SCt 49, 54 
L. ed. 1107 [mod 110 Va. 165, 65 SE 
538]; Clarkson v. Stevens, 106 U. S. 
505, 1 SCt 200, 27. L. ed. 139; Bacon 
Vv. The Poconoket, 67 Fed. 262; The 
Revenue Cutter No. 2, 20 EF. Cas. No. 
11,714, 4 Sawy. 143. 

Cal.—Yukon River Steamboat Co. 
v. Gratto, 136 Cal. 538, 69 P 252. 

Conn.—Shaw v. Smith, 48 Conn. 
306, 40 AmR 170. 


Del.—Green vy. Hall, 6 Del. 506 [aff 
6 Del. 546, 71 AmD 96]. 


———. 


SALES 


stances, 
tion.” 


eral. 


Ill.—Wollensak v. Briggs, 119 Ill. 
453, 10 NE 23 [aff 20 rite. A, 50). 


Ind.—Fordice v. Gibson, 129 EA: te 
28 NE 303. 


Mass.—Williams v. 
Gray 514; 
558. 


N. J.—Elliott v. Edwards, 35 N. J. 
TAZ 


N. yi sanarews VAIO UA IIe, ot ea Neee Ys 
35, 62 AmD 55; Matter of Carter, 21 
App. Div. 118, 47 NYS 383; Halter- 
line v. Rice, 62 Barb. 593; Wright v. 
O’Brien, 5 Daly 54; Merritt v. John- 
son, 7 Johns. 473, 5 AmD 289. +» 


N. C.—Williams vy. Chapman, 118 N. 


Jackman, 16 
Bennett v. Platt, 9 Pick. 


ECF5943)) 24°SH S10: 4 
Pa.—Scull v. Shakespear, 75 Pa. 
297; Forsyth v. Dickson, 1 Grant 26. 


Eng.—Bellamy v. Davey, [1891] 3 
Ch. 540; Laidler v. Burlinson, 2 M. 
& Ww. 602, 150 Reprint 898. 


9. Andrews v. Durant, 11 N. Y. 35, 
41, 62 AmD 55. 


[a] Aithough seller may intend 
particular goods in process of manu- 
facture for the person ordering them, 
he may nevertheless deliver them to 
another and vest title in that oth- 
er, and, although he may be liable to 
an action for so doing, still a. good 
title is given to the person to whom 
they are delivered. Atkinson vy. Bell, 
ore C. 277, 15 ECL 142, 108 Reprint 


10. Sumner K, Prescott Co. v. Sum- 
ner, 117 Wash. 2838, 201 P 308; Wood 
Ve ell, Boy oii a NU T2 085 ECL 772, 
119 Reprint 669. 


11. Wood v. Bell, 5 BE, & B. 772, 85 
BCL: 772; 129 Reprint 669. 


12. Wood v. Bell, supra. 


13. Cross references: 
Delivery of slave see Slaves [36 Cyc 


Performance of contract by delivery 
see supra §§ 295-479. 


14. Necessity of delivery of sub- 
ject matter where: 
Bill of sale is executed and delivered 
see infra § 589, 
Price is paid see infra § 584, 


18S.) does. Lofts" Drug iConav. 
dict, 156 Cal. 322, 104 P 482, 25 LRA 
NS 609; Johnson vy. Tabor, 101 Miss. 
78, 57 S 365; Young v. M. P. Berglas 
Mfg. Co., 229 App. Div. 278, 241 NYS 
697; Moore v. Patchin, 71 W. Va. 
192, 76 SE 426. 


16. Kentucky Motor Car Co. v. 
Darenkamp, 162 Ky. 219, 172 SW 524. 


[a] In absence of specific provi- 
sion in contract of sale, the question 
whether title to undelivered chattels 
has passed to the buyer is one of fact, 
to be gathered from all the surround- 
ing circumstances. Germain y. Loud, 
189 Mich. 38, 155 NW 3873. 


17. U. S.—Birdsong vy. Jordan, 297 
Fed. 742. 


Ala.—Cook, ete., Contr, Co. v. Bell, 
177 Ala. 618, 59 S 273. 


Bene- 


[§§ 551-552 


completion,!! and, in connection with other cireum- 
may be sufficient to establish such inten- 


[§ 552] (5) Delivery and Acceptance of Subject 
Matter!*—(a) Necessity of Delivery's—aa. In Gen- 
Whether or not title to personal property con- 
tracted to be sold passes before or without delivery 
of the subject matter depends largely upon the in- 
tention of the parties!® and the facts of the par- 
ticular transaction.?® 
livery of the subject matter,’’ at least as between 
the parties,'’ where the subject matter consists of 
specific or identified property!® in a deliverable con- 


Title may pass without de- 


Ill.—Commonwealth Title Ins., etc., 
Co. v. Gregson, 303 Ill. 458, 135 NE 
715; American Banking Co. v. Gen- 
eral Motors Acceptance Corp., 248 Ill. 
AN) BIO ‘ 

Ind.—Breakstone v. General Parts 
Corp., 87 Ind. A. 55, 160 NE 47; Hor- 
nee v. Daily, 77 Ind. AV Olos 133 NE 


Iowa.—-Moats v. Strange Bros. Hide 
Co., 185 Iowa 356, 170 NW 456. 


Ky.—Kentucky Motor Car Co. v. 
Darenkamp, 162 Ky. 219, 172 SW 524. 


La.—John M. Parker Co. v. Martin, 
148 La. 791, 88 S 68. 


Mass.—John B. Frey Co. v. S. Silk, 
Inc., 245 Mass. 534, 140 NE 259. 


Mo.—Estis v. Harnden, 153 Mo, A. 
381, 134 SW 43; Wheless v. Meyer, 
etc., Grocer Co., 140, Mo. A. 572, °120 
SW 708. 


Tenn.—-State v. Kelly, 123 Tenn. 556, 
133 SW 1011, 36 LRANS 171. 


Wash.—Lauber  v. Johnston, 54 
Wash. 59, 102 P 873. 


W. Va.—J. E. Poling Co. v. Huff- 
man, 84 W. Va. 199, 99 SE 445. 


[a] Executed or completed sale 
(1) passes title immediately (See su- 
pra § 533) (2) regardless of whether 
or not delivery is made (Loval v. 
Wolf, 179 Ala. 505, 60 S 298; Bank of 
Italy v. Merchants’ Nat. Bank, 113 
Misc. 314, 185 NYS 43 [aff 197 App. 
Div. 150, 188 NYS 183]). 

18. Ala.—Devoe, ete., Co. v. Futch- 
ea Motor Co., 19 Ala. A. 610, 99 

50. 


Cal.—Hamilton v. 
426, 183 P 675. 


Ind.— Gilbert v. First Nat. Bank, 53 
Ind. A. 611, 101 NE 395. 


Mont.—Sylvain v. Page, 84 Mont. 
424, 276 P 16, 68 ALR 528; O. W. Per- 
ry Co. vy. Mullen, 81 Mont. 482, 263 P 
976. 


Okl.—Slaton v. 
246 P 868. 


1 Pa eEy v. Scarlett, 8 Pa. Co. 
123. 


And see cases infra notes 19-22, 


19. U. S.—Briggs v. U. S., 143 U. 
Si 346, 12° SCts9L, 86 Ly edt 180) inev 
25 Ct. Cl. 126]; Harris v. Egger, 226 
Fed. 389, 141 CCA 219; Sutherland v. 
Brace, 73 Fed. 624, 19 CCA 589; Au- 
denried v. Randall, "OF. Cas. No, 644, 3 
Cliff. 99; Winsor v. McLellan, 30 BR. 
Cas. No. 17,887, 2 Story 492; Winter- 
port Granite, etc., Co. v. The Jasper, 
30 F. Cas. No. 17,898, Holmes 99. 


Ala.—tIron City Grain Co. v. Arnold, 
215 Ala, 543, 112 S 123; Montgomery 
Furniture Co. v. Hardaway, 104 Ala. 
100, 16 S 29; Darnell v. Griffin, 46 
Ala. S205" MeCoy. vi Moss, Se bork 
88; Devoe, etc., Co. v. Futch-Flowers. 
Motor Co., 19 Ala. A. 610, 99 S 750. 


Ark.—Cockrell v. Warner, 14 Ark. 
345; Costar v. Davies, 8 Ark. 213, 
46 AmD 311; Cocke v. Chapman, 7 
Ark. 197, 44 AmD 536. 


* 


Klinke, 42 Cal. A. 


Davis, 118 Okl. 92, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 552] 


dition,?° the contract is not within the statute of 
frauds, and the parties intend the title to pass im- 
mediately or before, or without, delivery.?? 
other hand, a delivery may be essential to pass ti- 
tle?® as against third persons,’* as well as where 


Cal.—J. S. Potts Drug Co. v. Bene- 
dict, 156 Cal. 322, 104 P 432, 25 LRA 
NS 609; Driscoll v. Driscoll, 143 Cal. 
S20, Ui tikes Kirk ve Roberts, 31 
P 620; Visher v. Webster, 13 Cal. 58; 


Young v. New Pedrara Onyx Co; 48 
Cal."A. 1; 192) P 55. 

Til ==Webster v. Granger, 78 Ill. 
230; Sidwell v. Lobly, 27 Ill. 438; 
Commercial Register Co. v. Drew, 
168 Ill. A. 347. 

Ind.—Henline v. Hall, 4 Ind. 189; 


Ramsey v. Kochenour, 8 Blackf. 325. 


a AA aren gis v. Easton, 25 Iowa 


Ky.—Newcomb v. Cabell, 10 Bush 
460; Buffington v. Ulen, 7 Bush 231. 


La.—Sholars v. Hardee, 28 La. 
Ann. 259; Taylor v. Twenty-Five 
Bales of Cotton, 26 La. Ann. 247. 


Me.—Cummings v. Gilman, 90 Me. 
524, 38 A 538; Webber v. Davis, 44 
Me. 147, 69 AmD 87; Wing v. Clark, 
24 Me. 366. 


Md.—Hall v. Richardson, 16 Md. 
396, 77 AmD 303. 

Mass.—Goddard v. Binney, 115 
Mass. 450, 15 AmR 112. 

Mich.—Kling v. Fries, 33 Mich. 


ye Whitcomb v. Whitney, 24 Mich. 


Minn.—FE. L. Welch Co. v. Lahart | 


El. Co., 122 Minn. 432, 142 NW 828. 


Miss.—-Johnson v. Tabor, 101 Miss. 
78, 57 S 365; Ingersoll v. Kendall, 
21 Miss. 611. 


j 

Mo.—State v. Swift, 273 Mo. 462, 
200 SW 1066, LRA1918C 1150 [rev 
(A.) 198 SW 457];° Wheless v. Meyer, 
ete., Grocer Co:, (A.) 120° SW-708; 
Harding v. Manard, 55 Mo. A. 364. 


N. H.—Felton v. Fuller, 29 N. H. 
Its) Ricker» v.-Cross;:)) N:, H. 570, 
22 AmD 480. 

N. J.—Frazier v. Fredericks, 24 N. 
Deals 6:22 

N. Y.—Connor v. Williams, 25 N. 
Y. Super. 46; Olyphant v. Baker, 5 
Den. 379. 

N. C.—Cox v. Gordon, 13 N. C. 522. 


Onh.—Baltimore, etc, R. Co.” vy. 
Good, 82 Oh. St. 278, 92 NE 435, 29 


LRANS 713; Hooben v. Bidwell, 16 
Oh. 509, 47 AmD 386. 

Pa.—McCandlish v. Newman, 22 
Pa. 460; Leonard v. Winslow, 2 
Grant 139; Com. v. Mantia, 20 Pa. 
Dist. 186. 

Tenn.—Goodrum Wis Smith, 3 
Humphr. 542. ‘ 


Tex.—Downey v. Taylor, (Civ. A.) 
48 SW 541; Pierce v. Moore, 1 Tex. 
AW @Civs Cass, 5.909. 


vVt.—Gleason v. Owen, 35 Vt. 
Fletcher v. Howard, 2 Aik. 115. 


Va.—Bllis, etc., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


Wash.—MacLeod Vv. Aberdeen 
Brewing Co., 82 Wash. 74, 143 P 
440. 


20. Levinson v. Connors, (Mass.) 
168 NE 736; Hier v. Wightman, 197 
App. Div. 214, 188 NYS 274 [aff 233 
N. Y. 646, 185 NE 954]; Stroh v. Pe- 
terson, 18 Oh. Cir. Ct. N. S. 238, 239; 
Pharaoh vy. Burnett, 112 Okl. 188, 240 
Par43; 


“Delivery is not essential to pass 
title to specific personal property 
sold, where nothing remains to be 
done to identify the same or put it 
into a deliverable condition, unless 
a contrary intention is shown in the 
words or conduct of the parties.” 


590; 


‘Ark. 852, 286 SW 1030 


SALES 


On the 


goods.?* 
Presumptions. 


Stroh vy. Peterson, supra. 


21. Hatch v. Standard Oil Co., 100 
U. S. 124, 25 L. ed. 554; Rail v. Little 
Falls Lumber Co., 47 Minn. 422, 50 
NW 471. 


22. Ark.—Brown v. Simsboro Cash 
Store, 102 Ark. 531, 144 SW 928. 


Iowa.—Moats v. Strange Bros. Hide 
Co., 185 Iowa 356, 170 NW 456. 


IKiy.—Baldwin v. Ripley First Nat. 
Bank, 11 Ky. Op. 628. 


N. Y.—Russell v. Carrington, 42 N 
Y. 118, 1 AmR 498; Burt v. Dutcher, 
34 N. Y. 493. 


N. C.—Richardson v. Woodruff, 178 
N. C.. 46, 100 SE 173; Teague v. How- 
ard Grocery SCOLre, ack ioe Ny Cy, LoD, 5 
SE 178. 


Pa.—Perkins v. Halpren, 257 Pa. 
402, 101 A 741. 
W. Va.—J. E. Poling Co. v. Huff- 


man, 84 W. Va. 199, 99 SE 445. 


See Luce v. Brown, 96 Vt. 140, 142, 
118 A 530 (‘the common-law rule 
that a chattel may be sold so as to 
vest title in the buyer, as between the 
parties, without actual delivery, is 
subject to the condition that such is 
the intention of the parties’). 

[a] Rule applied.——Where a con- 
tract of sale provided that after a 
certain date the balance of the goods 
not shipped should be invoiced to the 
buyer, as if shipments had actually 
been made, and stored at his risk and 
expense, and after the date fixed the 
balance of the goods in the posses- 
sion of the seller were invoiced and 
charged to the buyer, the title to such 
balance then passed to the buyer. 
Illinois Glass Co. v. U. S. Horse-Rad- 
ish Co., 166 Mich. 520, 131 NW 1125. 

23. Ark.—Maxey v. Wilson, 171 
Richardson 
v. Fowler, 154 Ark. 92, 241 SW 887; 
Brown v. Loveless, 152 Ark. 540, 239 

21. 


Ss 


Fla.—Tripp v. Wade, 
89 S 870. 

Ga.—Mutual Fertilizer Co. v. Moul- 
trie Banking Co.. 36 Gal iA. 322, 136 
SE 808; Cox v. N. K. Fairbanks Co, 
29 Ga. A. 538, 116 SE 43. 


T11.— Honeycutt v. Logg, 160 Ill. A. 
Dia 


82 Fla. 325, 


Ky.—People’s Sav. Bank, etc., Co. 
v. Klempner, 191 Ky. 605, 231 SW 
244; Kentucky Motor Car Co. v. Dar- 
enkamp, 162 Ky. 219, 172 SW 524. 


La.—Consolidated Cos. v. Laws, 11 
La. A. 676, 124 S 775, 


3 SW (2d) 229: Bowen v. Zaccanti, 
203 Mo. A. 208, 208 SW 277. 


Mont.—U. S. National 
Great Western Sugar Co., 
342, 199 P 245. 


N. Y.—Richards v. Wreschner, 174 
App. Div. 484, 156 NYS 1054, 158 NYS 
1129; Kupfer v. Pellman, 67 Misc. 
149, 121 NYS 1081; Grunewald v. 
Brinkworth, 138 NYS 1103. 


N. D.—Hart-Parr Co. v. Finley, 31 
N. .D. 130, 153° NW, 137%, LRAISI5E 
851, AnnCas1917E 706. 


Or.—Kondo v. Aylsworth, 81 Or. 
225, 158 P 946. 


Pa.—Robb v. Zern, 


Bank v. 
60 Mont. 


42 Pa. Super. 


Tex.—Angleton State Bank v. Tex- 
as Hay Assoc., (Civ. A.) 285 SW 941; 
Gomez v. State, 88 Tex. Cr. 599, 204 
SW 638. 


!'Kalmanson, 124 Misc. 


1 


[55 C.J.) 549 


the parties intend that title shall not pass until de- 
livery,?® or delivery is necessary by the terms of 
the contract,?® or as a means of identifying the 


In the absence of specific agree- 


Utah.—Hagle Lumber Co. v. Burton 
Lumber Co., 62 Utah 491, 220 P 1069. 


24 See infra § 555. 


25. U.S.—In re Schujahn, 120 Fed. 
asm Oo (CCA Te 28. 


Ala.—Weedon v. Clark, 94 Ala. 505, 
10 S 307. 


Cal.—American Factors v. Goss, 72 
CalpvAwT42) 233 eP 1218 


Ga.—Pate v. Wyly, 118 Ga. 262, 45 


SE, 217; Russell v. Abbott, 91 Ga. 
178, 16 SE 1005; Cheney v. Dalton, 
46 Ga. 401. 


La.—Lozes v. Segura Sugar Co., 52 
La. Ann. 1844, 28 S 249; Bancker v. 
Brady, 26 La. Ann. 749; Gleason v. 
Sykes, 18 La. Ann. 627; Boone v. 
Pelichet, 13 La. Ann. 2038. 


TpRCh Ma os cia v. Long, 7 Gill & J. 
fe : 


Mo.—Lovelace v. Stewart, 
384. 


N. Y.—Caulkins v. Hellman, 47 N. 
Y. 449, 7 AmR 461; Harriss v. Tams, 
137 Misc. 879, 244 NYS 36; Muhr v. 
514, 208 NYS 


23 Mo. 


447. 


N. C.—Gulf one Co. v. Char- 
ARES Constr:; Co, 415T N.vCe 27, t2- Si 
1 


Pa.—Miller v. Seaman, 176 Pa. 291, 
oD Allok. 


Tenn.—Cole v. Rankin, (Ch. A.) 42 
SW -72. 


Tex.—Hdwards v. Irvin, 
45 SW 1026. 


Wis.—Smith v. Wisconsin Inv. Co., 
114 Wis. 151, 89 NW 829; Thomas v. 
Tolford, 70 Wis. 155, 35 NW te 


Can.—Quyon Milling Co. v. B. 
Eddy Co., Ltd., [1926] Can. S. oo 194, 
[1926] 1 ‘DomLR 1142. 


26. Ala.—Black v. State, 1 Ala. A. 
168, 55 S 948. 


Ida.—Bowman v. Adams, 
Clie Cote PasGo 


Ind. T.—Baird v. Pratt, 
38, 89 SW 648. 


Mich.-—Gow v. McFarren, 156 Mich. 
362, 120 NW 800 [rev on other grounds 
164 Mich. 280, 129 NW_ 862]; Palmer 
v. Roath, 86 Mich. 602, 49 NW 590. 


N. Y.—Reichbart v. Smith-Hise- 
mann Corp., 199 App. Div. 571, 191 
NYS 

Pa.—Grammes v. Landis, 
Dist. 4705s 
Phila. 268. 


Ss. D.—Botsford Lumber Co. Vv. 
Schriver, 49 S. D. 68, 206 NW 423; 
Barnard v. Tidrick, 35 S. D. 403, 152 
NW 690. 


Tex.—Dawson v. Malone, (Civ. A.) 
283 SW 634. 


Wash.—Young v. American Can 
Co., 131 Wash. 374, 230 P 147. 


{aj Statutes in some jurisdictions 
provide that where the contract re- 
quires the seller to deliver the goods 
to the buyer, and a different intention 
does not appear, the title does not 
pass until the goods have been deliv- 
ered. See statutory provisions. 


{b] Condition waived.—A _ condi- 
tion requiring delivery to pass the 
property may be waived. Scott v. 
King, 12 Ind. 203; Clark v. Norwood, 
19 La. Ann. 116; Empire State Pick- 
ling Co. v. Empire FE Co., 235 
Mass. 418, 126 NE 786 

Delivery at particular place see in- 
fra § 553. 

27. Stafford v. Anders, 8 Fla. 34. 


(Give) 


45 Ida. 
Gu Ind. “Ee 


30 Pa. 
McCandlish v. Newman, 1 
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ment on the question, the presumption is that the 
title passed at the time of the purchase without de- 
but where the contract of sale provides 
for delivery, title is presumed to remain in the seller 


livery ;?8 


until there is a delivery.*® 


Question for jury. Under the evidence in a par- 
ticular ease, it may be a question for the jury whether 
title was to pass before, or not until, delivery.®° 

[§ 553] bb. At Particular Place. Where the sell- 
er is to deliver the property at, or transport it to, a 
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parties.3% 


particular place, title will not ‘ordinarily pass until 


28. Teague v. Howard Grocery 
Store, 175 N. C. 195, 95 SE 173 


[a] Written contract. Sraven 
though possession was retained by 
the seller, it will be presumed that 


title .passed on the execution of a 
written contract of Sale. Polk-High- 
Jands Counties Land Co. v. Isaacs, 97 
Fla. 398, 121 S 465. 


29. Veitch v. Illinois Cent. R. Co., 
14 Ala. A. 146, 68 S 575. 


30. Veitch v. Illinois Central R. 
‘Co., Supra. 

[a] Whether parties intended ti- 
tle to pass before, or not until, deliv- 
ery, is a question for the jury. Dyer 
v. Libby, 61.Me. 45; Johnson v. 
‘Tabor, 101-Miss. 78, 57 S 365. 


31. U. S.—The Venus, 8 Cranch 
Zoot dis Cd. dos Dne7Ltlot..42» Bo 
(2d) 290; Johnson v. Charles F. ,Gar- 
rigues Co., 22 F. (2d) 454 [mod on 
other grounds 30. F. (2d) 25117; Plant- 
ers’ Oil Mill, ete., Co. v. A. K. Burrow 
Com 10) Ed) 38125. Buckingham, -v- 
Dake, 112 Fed. 258, 50 CCA 492; Mc- 
Elwee v. Metropolitan Lumber Co., 69 
Fed. 302, 16 CCA 232; Blewett v. U. 
Be PO Ct. Cl) 235. 


Ala.—Central of Georgia R. Co. v. 
Southern Ferro Concrete Co., 193 Ala. 
108, 68 S 981, AnnCas1916E 376; St. 
Louis Hay, ete., Co. v. American Cast 
tron Pipe Co., 167 Ala. 442, 52 S 904; 
Robinson v. Hirschfelder, 59 Ala. 503. 


197 P 575. 


€al.—Kenney Vv. Grogan, 17 Cal. A. 
§27, 12:00 P 438: 


Colo.—Johnson vy. Bailey, 
59, 28° P’ 8y. 


Conn.—Parker v. Selden, 69 Conn. 
544, 38 A 212. 


Ga.—Russell v. Abbott, 91 Ga. 178, 
16 SE 1005. 


Ida.—Brown vy. Herrick, 34 Ida. 171, 
PANT s Sch bs ee 


Ill.—F. W. Cook Brewing Co. v. 
Vaccaro, 188 Ill. A. 387. 


Kan.—Hunter Bros. Milling Co. v. 
Kramer, 71 Kan. 468, 80 P 963. 


Ky.—Quisenberry v. Rucker, 124 
SW 274; Com. v. Adair, 121 Ky. 689, 
89 SW 1130, 28 KyL 657; Herrman v. 
Whitescarver, 89 Ky. 633, 13 SW 103, 
11 KyL 786; Brown v. Childs, 2 Duv. 
314; Miller v. Somerset Cedar Post, 


17 Colo. 


‘etc., Co., 51 SW 615, 21 KyL 424. 
Me.—Wilson vy. Stratton, 47 Me. 
120. 


Md.—Salmon v. Boykin, 66 Md’ 541, 
Wes VOL 


Mass.—Mann v. Eastern Su eat, etc., 
Co., 244 Mass. 100, 138 NE 244. 


Mo.—Scharff v. Meyer, 133 Mo. 428, 
34 SW 858, 54 AmSR 672. 


Nebr.—Neimeyer Lumber Ca: Vv. 
Burlington, ete., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 

N. J.—Conn v. Reed, 73 N. J. L. 
112, 62 A 271. 

N. Y.—Shultz v. De Nood, 194 App. 
Div. 149, 185 NYS 785; Westmoreland 
Coal Co. v. Syracuse Lighting Co., 


159 App. Div. 323, 145 NYS 420; Evans 
v. Harris, 19 Barb. 416; Chapman v. 
Kent, 10 N. Y. Super. 224; Sidford 
v. Wehmeyer Coal Co., 1383 Misc. 22, 
230 NYS 611; Harbison v. Propper, 
112 Mise. 588, 183 NYS 508; Manu- 
facturers’ Commercial Co. v. Roches- 
ter R. Co., 117 NYS 989 [aff 137 App. 
Div. 882 mem, 123 NYS 1128 mem]; 
Bates v. New Orleans, ete., R. Co., 4 
AbD BE L772. 138" HMowkly 51657 rield vv. 
Moore, Lalor 418; McDonald ° v. 
Hewett, 15 Johns. 349, 8 AmD 241. 

N. C.—Acme Paper Box Factory v. 
Atlantic Coast Line R. Co., 148 N. C. 
421, 62 SE 557; Branson v., Gales, 7 
NC, 312: 

Oh.-—Ormsbee v. Machir, 20 Oh. St. 
295; Stroh v. Peterson, 18 Oh. Cir. Ct. 
N. S. 2388. 

Or.—Wade v. Johnson, 111 Or. 468, 
227 P 466. 

Pa.—Pittsburgh Provision, etc., 
Co. v. Cudahy Packing Co., 260 Pa. 
135, 1083 A 548; Sneathen v. Grubbs, 
88 Pa. 147; Doverspike v. Jewart, 2 
Pa. Super. 313. 

S. C.—Neil v. Cheves, 
ne 


Ue S.tiCaeks. 


D.—Lumley v. Miller, 23 S. D. 


16 119 NW 101. 
_ Tenn.—McDowell v. Murfreesboro, 
103 Tenn. 726, 54 SW 976; East Ten- 
nessee, etc., R. Co. v. Nelson, 1 Coldw. 
272. 

Tex. Ha renbece v. Guerrero, (Civ. 
A.) 225 SW 86; Robert McLane Co. 


-v. Swernemann, (Civ. A.) 189 SW 282; 


Crowdus v. Sanders, 3 Tex. A. Civ. 


Cas. § 461. 


Va.—Montauk Ice Cream Co. v. 
Daigger Co., 141 Va. 686, 126 SE 681. 


Wash.—Northern Pac. Lumbering, 
etc., Co. v. Kerron, 5 Wash. 214, 31 P 
5915 

Wis.—Greer v. Oelhafen, 180 Wis. 
131, 192 NW 467; Zank v. Jones, 178 
Wis. 573, 190 NW 445; Hooper v. Chi- 
reas Cts COn 2a WVIS sO, som Aum ry 


Eng.—Calcutta, ete., Steam Nav. 
Co, ,.ve-De Mattos, 932 (Ee) 32Q.) Bs /8225 
Wheeler v. Pearson, 5 Wkly. Rep. 
227. 

“Where delivery by the seller at a 
stipulated place other than that of 
sale is customarily implied, or is ex- 
pressly contracted for by the parties, 
for an entire consideration which in- 
cludes the purchase price payable on 
delivery, title and risk will ordinarily 
remain in the seller . tymbbay alt 
such delivery is made.” Stroh v. Pe- 
terson, 18 Oh, Cir. Ct. N..S. 238, 239. 


[a] Statutes to this effect have 
been enacted in some jurisdictions. 
See statutory provisions. 


{b] Presumption.—Wheré the sell- 
er contracts to deliver the goods at 
the buyer’s residence or any other 
particular place, it is the seller’s duty 
to go forward unconditionally with 
the transportation of the goods to 
that place, and, until he has done 
that, presumably the property is not 
intended to pass. Bruno v. Phillips, 
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the property is delivered to the buyer or reaches the 
place agreed upon;** but this is not always so,®? and 
the property will pass notwithstanding the seller is 
to make such delivery if such is the intention of the 


[§ 554] cc. Article To Be Manufactured. Gen- 
erally speaking, in order to pass title under a con- 
traet for the sale of an article to be manufactured, 
there must be not only a completion of the article,** 
but also a delivery,?® or at least something equiva- 


80 Ind. A. 658, 142 NE 21. 


[c] Payment of freight by seller. 
—(1) Where an agreement to sell and 
ship property to a distant point does 
not expressly provide for delivery, 
the fact that the seller is to pay the 
freight and furnish the property at 
the destinatien for a specified price, 
without cost to the buyer, is some 
evidence that the title was not to 
pass until delivery was made. Hunt- 
er Bros. Milling Co. v. Kramer, 71 
Kan. 468, 80 P 968. Behn v. Yangco, 
38 Philippine 602. (2) However, it 
has been held that the mere fact that 
the seller contracts to see the goods 
“f. o. b.” at the buyer’s place of busi- 
ness does not, in the absence of. an 
agreement to the contrary, cause the 
title in the goods to remain in the 
seller after delivery to the carrier 
and until they arrive at the buyer’s 
place of business, but merely means 
that the seller will pay the freight 
to that place. Neimeyer Lumber Co. 
v. Burlington, ete., R. Co., 54 Nebr. 
321, 74 NW 670, 40 LRA 534. 


32. N. P. Sloan Co. v. Barham, 138 
Ark. 350, 211 SW 381; Levy v. Rad- 
kay, 233 Mass. 29, 123 NE 97; Rus- 
sell, vil'Carrine ton, 42) Nee Yeo 11 Sa 
AmR 498. 


[a] Waiver as to place.—The buy- 
er may waive delivery at the place 
specified and accept the property else- 

where, and thereby render- the sale 


‘|}complete. Robinson v. Hirschfelder, 
59 Ala. 508. 
33. Ark.—Lynch v. Daggett, 62 


Ark. 592, 37 SW 227. 


Cal.—Gianelli v. Globe Grain, etc., 
Co., 48 Cal. A. 103, 191 P 720; Fiddy- 
ee Johnson, 18 Cal. A. 339, 123 


SE 562. 


Iowa.—Clinton Nat. Bank v. Stude- 
eas 74 Iowa 104, 37 NW 112. 


y.—Hagins v. Combs, 102 Ky. 165, 
43 ew 222,19 KyL 1165. 


La.—Alling v. Bach, 2 La. Ann. 746. 


Me.—Dyer v. Libby, 61 Me. 45; 
Bethel Steam Mill Co. v. Brown, 57 
Me. 2,..99.AmD*: 572. 


Mass.—Weld v. Came, 98 Mass, 152. 


Minn.—Rail v. Little Falls Lumber 


Co., 47 Minn. 422, 50 NW 471 


eecey Mere ay v. Goodley, 57 Mo. A. 


se Y.—Terry v. Wheeler,-25 N. Y. 


Inference of intention from pay- 
ment of price see infra § 584. 


34. See supra § 551. 


35. U. S.—Buffum v. Merry, 4 F 
Cas. No. 2,112, 3 Mason 478; The Rev- 


enue Cutter No. 2, 20 B.. Cas.wNorz 


11,714, 4 Sawy. 143. 

Conn.—Shaw v. Smith, 48 Conn. 306, 
40 AmR 170. 

Ill.—Updike v. Henry, 14 Ill. 378. 

Ind.—Fordice v. Gibson, 129 Ind. 7, 
28 NE 308. 


Nebr.—Goodman v. 


Kennedy, 10 
Nebr. 270, 4 NW 987 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 554-556] 


pe thereto,*® a tender,*? or a setting apart for the 
buyer and an appropriation to the contract. re 
intention of the parties will, however, govern,®® and 
if such intention pppears the property will pass be- 


fore or without delivery.*° 


[§ 555] dd. As against Third Persons.‘! 
ery of the subject matter is necessary to pass title 
as against creditors of, or subsequent purchasers 
from, the seller,*? or, with the exception of tres- 


N. J.—West Jersey R. Co. v. Tren- 
ton Car Works Co., 32 N. J. L. 517. 


N. Y. —McCénihe v. New York, etc., 
CO. JON. Ie. i49p, 15) Amid, 4208 
Hargraves Mills v. Gordon, 137 App. 
Div. 695, 122 NYS 245 [aff 203 N. Y. 
568, 96 NE 1116]; Sutton v. Camp- 
bell, 2 Thomps. & C. 595; Wright v. 
O'Brien, 5 Daly 54; Prager v. Scheff, 
107 Misc. 500. 177 NYS 28; Crown 
Electric Illum. Co. v. Chiariello, 106 
Mise. :511, 175 NYS 167; Merritt v. 
SEES 7 Johns. 473, 5 AmD 289. 


C, S520) INC 
443, “27° SE 117. 


Ue ro ai aee v. Dickson, 


1 Grant 


W. Va.—R. H. Thomas Co. v. Lewis, 
79 W. Va. 1388, 90 SE 816. 


Necessity of delivery a against 
third persons see infra § 5 


36. Haynes v. Quay, 134 ae 229, 
95 NW 1082; Brigg v. Hilton, 99 N. 
¥. 51% 23 NE).51, 52.AmR-63 [aff -11 
Daly 3385]; Comfort v. Kiersted, 26 
Barb. (N. Y.). 472. 

37. Kiddy Aeroplane Corp. =v. 
Kress, 79 Colo. 259, 244 P 1014; Roth- 
well v. Luken, 60 Ill. A. 150; Cod- 
dington vy. Turner, 85 Ind. A. 604, 139 


NE 323; Pettengill v. Merrill, 47 Me. 
109. 

38. See supra § 548. 

39. Shaw v. Smith, 48 Conn. 306, 


40 AmR 170; Revelle v. McQuay, 85 
W. Va. 129, 101 SE 76; Young v. Mat- 
thews, L. R. 2 C. P. 127; Banbury, etc., 
R. Co.'v. Daniel, 54° L. J. Ch. 265. 

40. Del.—Cowgill v. Ford, 7 Del. 
164. 

.Ind.—Coddington y. Turner, 85 Ind. 
A. 604, 189 NE 323. 


Mass.—Beaumont v. Crane, 14 
Mass. 400. 
Mich.—Brewer v. Michigan Salt 


Assoc., 47 Mich. 526, 11 NW _ 370; 
Whitcomb v. Whitney, 24 Mich. 486. 

N. Y.—Atkinson v. Truesdell, 127 
N. Y. 230, 27 NE 844; Higgins v. Mur- 
ray, 4 Hun 565 [aff 73 N. Y. 252]; 
ieee v. O’Brien, 5 Daly 54. 

C.—Williams v. Chapman, 118 

N. NS. 943, 24 SE 810. 

Pa.—Gonser v. Smith, 115 Pa. 452, 
Sc A 770: 

R. I.—Spicers v. Harvey, 
582. 


a) Be Ee 


W. Va.—Revelle v. McQuay, 85 W. 
Va. 129, 101 SE 76, 

Ont.—Kelsey v. Rogers, 32 U. C. C. 
P. 624; Burton v. Bellhouse, 20 U. 
Car@: B. 60; Burnett v. McBean, 16 
We CQ. B.-466. 

41. As against assignee for bene- 
fit of creditors see Assignments for 
Benefit of Creditors § 262. 


42. U. S.—In re J. 
Constr. Co., 256 Fed. 907. 


Ark.—Maxey v. Wilson, 171 Ark. 
852, 286 SW 1030; McDermott v. Kim- 
ball Lumber Co., 102 Ark. 344, 144 
SW 524, 39 LRANS 461; Hight v. 
Haines, 56 Ark. 98, 19 SW 235. 

Cal.—Crocker v. Cunningham, 122 
Cal. 547, 55 P 404; Kelly v. Murphy, 
70 Cal. 560, 12) 467; James v. Fulk- 
erth, 7 P 768; Bell v. McClellan, 67 
Cal Zeoy oe O99, 


Colo.—Allen y. Steiger, 17 Colo. 552, 


F. Growe 


SALES 


The | seller.*4 


aa: In General. 
Deliv- 


31 P 226; 
59, 28° P81 


Tll—MeCann v. Meyer, 4 Ill. A. 376. 


ser cmre eas Pa telek v. Snyder, 33 Ind. 


Kan.—Birks v. French, 21 Kan. 238. 


Johnson vy. Bailey, 17 Colo. 


Ky.—Baldwin v. Ripley First Nat. 
Bank, 11 Ky. Op. 628. 

La.—Fouché v. Stewart, 32 La. Ann. 
215; Shultz v. Morgan; 27 Wa. Ann. 
616; Meagher v. Reading, 23 La. Ann. 
436; Cullom v. Guillot, 18 La. Ann. 
608; Von Phul v. Powell, 17 La. Ann. 
165; Hill v. Hanney, 15 La. Ann, 654; 


Lambeth v. Wells, 12: Rob. 51; Cook 
v. West, 3 Rob. 331; Copley v. Dow- 
ell, 1 Rob. 26; Adams v. Day, 14 La. 
503; Wilson. vy. Smith, 12 La. 375; 
Garritson v. His Creditors, 7 La. 551; 
Verdier v. Leprete, 4 La. 41; Gasquet 
v. Johnston, 2 La. 514; Olivier v. 
Townes, 2 Mart. N. S. 93; McNeill v. 
Glass, 1 Mart. N. S. 261; Peabody v. 
Carrol, 9 Mart. 295, 13 AmD 365; Fisk 
v. Chandler, 7 Mart. 24; Ramsey v. 
Stevenson, 5 Mart. 23, 12 AmD 468; 
Norris v. Mumford, 4 Mart. 20; Durn- 
ford v. Brooks, 8 Mart. 222; Daniels 
ts Taubenblatt, 4 La. A. (Orleans) 
4s 


Me.—Cummings v. Gilman, 90 Me. 
524, 38 A 538; McNaughton v. Leon- 
ard, 13 A 584; Fairfield Bridge Co. v. 
Nye, 60 Me. 372; Vining v. Gilbreth, 
39 Me. 496; Richardson v. Kimball, 
28 Me. 463. 


Mass.—Veazie v. Somerby, 5 Allen 
280. 


Mo.—State v. Frank, 22 Mo. A. 46. 


Mont.—O. W. Perry Co. v. Mullen, 
81 Mont: 482, 263 P 976, 56 ALR 514. 


N. H.—Crawford v. Forristall, 58 
N. H. a Ey Smart v. Batchelder, Lf 
N. H. 140. 


N. J.—Woodruff v. Clark, 42 N. J. 
G2198; 

N, Y.—Brady v. Cassidy, 104 N. Y. 
147, 10 NE 131; Thompson v. Blanch- 
ard, 4 N. Y. 303; Seymour v. Mont- 
gomery, 4 Abb. Dec. 207, 1 Keyes 463. 


Oh.—Hallet, etce., Piano Co. v. 
Starr Piano Co., 85 Oh. St. 196, 97 NE 
31% 


Okl.—Slaton v. Davis, 118 Okl. 
246 P 863. 


Pa.—Miller v. Browarsky, 130 Pa. 
372, 18 A 648; Davis v. Bigler, 62 
Pa. 242, 1 AmR 393; Mitchell v. 
Comes, Pa... 7187s aNoreross.*v.. Inz 
surance Companies, 17 Pa. 429, 55 
AmD (571; , Beatty, ‘v. Ledy,.17 Pa. 
Dist. 765; Hmery v. Scarlett, 8 Pa. 
Co. 123; Farrell v. Nathans, 1 Phila. 
557. 

Philippine-—Haston v. Diaz, 32 
Philippine 180; Kuenzle v. Macke, 14 
Philippine 610. 

Vt.—Moore v. Kelley, 5 Vt. 34, 26 
AmD 283; Fletcher v. Howard, 2 Aik, 
115, 16 AmD 686. 

Wis.—Smith v. Wisconsin Inv. Co., 
114 Wis. 151, 89 NW 829. 

Man.—Conn v. Hawes, 22 Man. 464. 

[a] Rule is not affected by the 
fact (1) that the price has been 


paid (see infra § 584) (2) or notes 
given therefor (Lee v. Bullard, 3 La. 


92, 


Ann. 462; Slaton v. Davis, 118 Okl. 
92, 246 P 863). 
[b] Lack of presumption.—The 
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passers or wrongdoers,**® as against everyone but the 
The rule applies where the contract is one 
for the sale of an article to be manufactured.*® 


[§ 556] (b) Mode and Sufficiency of Delivery— 


Where a delivery is necessary to 


pass title as between the parties,#® such delivery 
must be made in accordance with the terms of the 
contract ;** but except as affected by the provisions 
cf the contract, whether particular acts are sufficient 


presumption that title has passed 
without delivery does not arise as 
against creditors or purchasers from 
the seller., Hallet, ete.,..Piano vv. 
Starr Piano Coy $5 Oh: St. 196,- 97 
NE 377. 


[c] Attachment or levy upon 
property as that of the seller is per- 
missible before delivery. Taylor v. 
Plunkett, 20 Del. 467, 56 A 384 
(where not delivered in reasonable 
time); Brooklyn Cooperage Co. v. 
Cora Planting, ete., Co., 137 La. 807, 
69 S 195; Bridgham ~v. Hinds, 120 
Me. 444, 115 A 197, 21 ALR 1024; 
Spicks v. Prospect Brewing Co., 19 
Pa. Super. 399. 

Necessity of change of possession 
see infra § 557. 


43. Williams v. Franklin, 7 Mart. 
N. S. (ha.) 670; Cartland v. Mor- 
rison, 32 Me. 190; Parsons v. Dickin- 


son, 11 Pick. (Mass.) 352. 


[a] Sale of goods at sea.—Where 
goods are sold while at sea, the buy- 
er has constructive possession, and 
the fact that before they are un- 
laden an inspector is put on board, 
his custody thereof to secure the ~ 
lien of the United States for duties 
is not a divestment of the title and 
possession of the buyer as against 
a wrong-doer. Howland v. Harries, 
12 F. Cas. No. 6,794, 4 Mason 497. 

44. Lanfear v. Sumner, 17 Mass. 
110, 9 AmD 119 [foll Goodhue. v. 
State St. Trust Co., 267 Mass. 28, 165 


NE 701]; Slaton v. Davis, 118 Okl. 
92, 246 P 863. 
Peet Ala.—Sawyer v. Ware, 36 Ala. 


Ill.— Storey v. Agnew, 2 Ill. A. 353. 


feiss Y.—Johnson v. Hunt, 11 Wend. 
Pa.—Enterprise Wall Paper Co. v. 
Nilson Rantoul Co., 260 Pa. 540, 103 
A 923; Mitchell v. Com., 37 Pa. 187; 
Pritchett v. Jones, 4 Rawle 260. 


Vt.—-Hale v. Huntley, 21 Vt. 147. 


Wash.—North Pacific Lumbering, 
ete., Co. v. Kerron, 5 Wash. 214, 38 
P 595 


Necessity of delivery generally see 
supra § 554 

46. See supra § 552. 

47.  Ala.—McGowin Lumber, etc., 
Co. v. McDonald Lumber Co., 186 Ala. 
580, 64 S 787. 

Ariz.—Sullivan v. Gird, 22 Ariz. 332,. 
197.4P 57d: 

Ind. T.—Baird v. Pratt, 6 Ind. 
38, 89 SW 648. 

Mich.—Hettrick Mfg. Co. v. Srere, 
235 Mich. 306, 209 NW 97. 


Minn.—Hoover v. Maher, 5 Minn. 
269, 53 NW 646. 


Nebr.—Graves v. Morse, 
604, 63 NW 841. 


N. Y.—Porter Mfg. 
29) Eun 5 090n; : 


Oh.—Mowry Car, 
Shorter, 8 Oh. Dec. 
CineLBul 32. 

{a] Delivery held sufficient to con- 
form to contract and pass title. 
Carlson v. Cresent Woodenware, etc., 
Mfg. Co., 20 Ida. 794, 120 P 460; Tut- 
tle v. Miller, 107 Kan. 463, 192 P Kok, 
107 Kan. 287,191 P 475; Weiss:v, 
Housman, 204 App. Div. 152, 197 NYS 
753 [Laff 336 N. Y. 620, 142 NE 308]. 


Tk! 


45 Nebr. 
Co. v. Edwards, 


etce., Works Vv. 
(Reprint) 290, 7 
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to constitute a delivery which will pass title depends 
primarily upon whether they were so intended by 
the parties.48 As against persons other than credi- 
tor and subsequent purchasers, a transfer of the 
rights of possession, control, and dominion is suffi- 
cient to pass title.#® Also, actual delivery is suffi- 
cient,®° and, as against a subsequent purchaser from 
the seller, is necessary where the property is of such 
a nature and is so situated that actual delivery there- 
of can be made.®! In determining what is an actual 
delivery the nature of the property®? and cireum- 
stances attending the sale®* must be taken into con- 
sideration. A proper tender of delivery may be 
equivalent to actual delivery.°* 

Evidence and question for jury. Whether or not 
there has been a sufficient delivery to pass title is to 
be determined ordinarily by the jury®® from the evi- 
dence.°® However, where it appears that the title 
passed by a delivery conforming to the contract, and 
the jury finds that the goods were subsequently put 
in a warehouse at the request of the buyer, it is not 
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its province to determine whether the goods were put 
in the warehouse as the property of one or the other 
of the parties.*7 

[§ 557] bb. Change of Possession Generally.°* 
Under the rule requiring delivery in order to pass ti- 
tle as against creditors of, or subsequent purchasers 
from, the seller,>® there must be, generally speaking, 
an actual,®°° open, manifest, visible’? and continu- 


‘ous®? change of possession,®*® such as to indicate to 


the world,** or to apprise those accustomed to deal 
with the seller, °° that the ownership of the goods is 
changed. Although such possession as the purchaser 
can reasonably take must be taken,°® the rule re- 
quiring a change of possession as against third per- 
sons must be applied in view of the character and 
situation of the property and circumstances of the 
particular case;°’ the most that is demanded is that 
there shall be such a delivery‘ and change of posses- 
sion as may be practicable in view of the character 
and situation of the property,°® and very slight acts 


AmD 475. 


4s. Ark.—Liveoak v. Hopper, 172 
Ark. 362, 288 SW 887. 

Iowa.—Limburg v. Ontjes, 196 Iowa 
753, 195 NW 361. 

Me.—Dyer v. Libby, 61 Me. 45. 

Miss.—Moreland v. Newberger Cot- 
ton Co., 94 Miss. 572, 48 S 187. 

N. Y.—wWilliams v. Guile, 46 Hun 
645° [aff LIN. Y.-348, 22°NE 1071; 6 
LRA 366]. ' 

Tex,—Texas, etc., R. Co. v. Beard, 
68 Tex. 264, 4,.SW 483. 

Wyo.—Edwards v. Willson, 30 Wyo. 
275, 219 P 233. | 

Intention of parties as to transfer 
of title generally see supra § 531. 

49. Latta v. Menching, 186 Iowa 
975, 173 NW 229; Cable Co. v. Miller, 
162’ Iowa Soi, 143 NW°94. 

50. McDermott v. Kimball Lum- 
ber Co., 102 Ark. 344, 144 SW 524, 39 
LRANS 461. 

51. McDermott v. Kimball Lumber 
Co., supra. 


52. Barr v. Reitz, 53 Pa. 256. 


53. Barr v. Reitz, supra. 

54, Birdsong v. Jordan, 297 Fed. 
742. 

55. Brown v. Loveless, 152 Ark. 
540, 239 SW 21; Hodges Bros. v. 
Cove Bank, 119 Ark. 215, 177 SW 925; 
Van Drimmelen v. Converse, 190 


Iowa 1350, 181 NW 699; Moreland v. 
Newberger Cotton Co., 94 Miss. 572, 
48 S 187; Engemann v. Delaware, 
etc., R. Co., 88 N. J. L. 451, 97 A 152. 

56. See cases infra this note. 

[a] Evidence held sufficient to 
ba das delivery.—McDermott v. Kim- 

all Lumber Co., 102 Ark. 344, 144 SW 
PoE, 39 LRANS 461; Yakima Sash, 


etc., Co. v. Kopp, 140 Wash. 420, 249 
P 786. 
{b] Evidence held insufficient to 


establish effective delivery.—Plant- 

ers’ Oil Mill, etc., Co. v. A. K. Bur- 

row Co., 10 F. (2d) 312. 

57. Ehrenberg v. Guerrero, 

Civ. A.) 225 SW 86. 

58. Retention of possession by 
seller: ‘ 

Generally see infra § 561. 

As fraud, or evidence thereof, as 
against third persons see Fraudu- 
lent Conveyances § 293 et seq. 

59. See supra § 555. 
60. Ark.—Smith v. 

Finance Co., 181 Ark. 1031, 

(2d) 1050. 

I?]|—Burnell v. Robertson, 


(Tex. 


Kirkpatrick 
28 SW 


10 Til. 


282. 

Me.—Cummings v. Gilman, 90 Me. 
524, 38 A 588. 

N. H.—W. P. Chamberlain Co. v. 
Tuttle, 75 N. H. 171, 71 A 865, 25 LRA 
NS 604. 

Oh.—Hallet, ete., Piano Co. v. Starr 
Piano Co., 85 Oh. St. 196, 97 NE'377T. 

Alta.—Dominion Lumber Co. v. Al- 
berta Fish Co., 62 DomLR 93, [1921] 
38 WestWkly 619. 


Man.—Conn v. Hawes, 22 Man. 464. 


61. Seymour v. O’Keefe, 44 Conn. 
128; State v. Hall, 45 Mo. A. 298. 
And see eases infra note 62. 


62. Ark.—Harkey v. Evans, 1 SW 
707. 

Cal.—Crocker v. Cunningham, 122 
Cal. 547, 55 P 404; Kelly v. Murphy, 
70 Cal. 560, 12 P 467; James v. Fulk- 
erth, 7 P 768; Bell v. McClellan, 67 
283, 7 P 699; Samuels v. Gor- 
ham, 5 Cal. 226. 


Colo.—Allen v. Steiger, 17 Colo. 552, 
Sly E226. 


Conn.—Seymour v. O’Keefe, 44 


Conn. 128; Calkins v. Lockwood, 17 

Conn. 154, 42 AmD 729. 
Iowa.—McIntosh v. Wilson, 81 

Iowa 339, 46 NW 1003; Nuckolls v. 


Pence, 52 Iowa 581, 3 NW 631; Hick- 
ok v. Buell, 51 Iowa 655, 2 NW 512; 
Smith v. Champney, 50 Iowa 174. 


Ky.—Townsend vy. Frazee, 54 SW 
722, 20 Ky: 1183; 

La.—Merritt v. Burgess, 7 Rob. 434; 
Bell v. Dowly, 5 Rob. 18; Monday v. 
Wilson, 4 La. 338; Madry v. Young, 
3 La. 160; Smoot v. Baldwin, 3 Mart. 
N. S. 84. 


Mo.—State v. Hall, 45 Mo. A. 298. 


N. H.—McDonough vy. Prescott, 62 
N. H. 600. 


Pa.—Barr v. Reitz, 53 Pa. 256; Eck- 
feldt v. Frick, 4 Phila. 116; Barr v. 
Reitz, 14 PittsbLegJ 423. 

Vt.—Judd yv. Langdon, 5 Vt. 231; 
Moore v. Kelley, 5 Vt. 34, 26 AmD 280.4 
Boardman v. Keeler, 1 Aik. 158, 15 
AmD 670. 

Alta.—Dominion Lumber Co, v. Al- 
berta Fish Co., 62 DomLR 93, [1921] 
3 WestWkly 619. 


Man.—Conn v. Hawes, 22 Man. 464. 


{a] Temporary change of posses- 
sion, the property returned to the pos- 
session of the seller, is insufficient. 
Norton v. Doolittle, 32 Conn. 405; 
Crouch v. Carrier, 16 Conn. 505, 41 
AmD 156; Rex v. Jones, 6 Pa. Co. 
401; Morris v. Hyde, 8 Vt. 352, 30 


63. In re J. F. Growe Constr. Co., 
256 Fed. 907; Hallgarten v. Oldham, 
135 Mass. 1, 46 AmR 433; Lanfear v. 
Sumner, 17 Mass. 110, 9 AmD 119 
[foll Goodhue v. State St. Trust Co., 
267 Mass. 28, 165 NE ron Nichol- 
son v. Merstetter, 68 Mo. A. 441. 


64. Seymour v. O’Keefe, 44 Conn. 
128; State v. Hall, 45 Mo. A. 298. 


65. Herr v. Denver Milling, ete., 
Co., 13 Colo. 406, 22 P 770, 6 LRA 641; 
Stanley v. Robbins, 36 Vt. 422; Do- 
minion Lumber Co. v. Alberta’ Fish 
Co., (Alta.)' 62 DomLR 93, [1921] 3 
West Wkly 619. 


[a] Creditors.—With respect to 
the appearance of a change in the pos- 
session of personal property required 
in order to protect it from attachment 
by the creditors of the vendor, it is 
held that on the one hand the pur- 
chaser must see to it that he so acts 
with regard to the property so to in- 
dicate by the appearances to an ob- 
server a change in the possession, and 
on the other hand that creditors of 


‘the vendor are bound to see what oth- 


ers can see, and judge and act upon it 
with that prudence that is required of 
men in business affairs. Stanley v. 
Robbins, 36 Vt. 422 


66. Barker v. Titineeten County 
Nat. Bank, 30 Ill. A. 591. 


aoe Ark.—Puckett v. Reed, 31 Ark. 


Ill.—Barker v. Livingston County 
Nat. Bank, 30 Ill. AY 591. 


Mass.—Jewett v. Warren, 12 Mass. 
300, 7 AmD 74, 


N. H.—Ricker v. Cross, 5 N. H. 570, 
22 AmD 480. 


Pa.-—Barr v. Reitz, 53 Pa. 256. 
Ae Ark.—Puckett v. Reed, 31 Ark. 


ae AB ee bie Vv. Etunt, 53'Cals 


Ill—Straus v. Minzesheimer, 78 
Ill. 492; Barker v. Livingston County 
Nat. Bank, 30° Til, A. 591° 


Me.—Haskell y. Greely, 3 Me. 425. 

Mass.—Whittle v. Phelps, 181 
Mass. 317, 683 NH 907; Jewett v. War- 
ren, 12 Mass. 800, 7 AmD 74 

N. Y.—McNamara v. Haaren) et? 
Hun 597, 

Pa.—Barr; v.. Reitz, 53° Pa. 
Emery v. Scarlett, 8 Pa. Co. 123. $ 
Vt.—Kingsley v. White, 57 Vt. 565; 
Sanborn v. Kittredge, 20 Vt. 632, 50 

AmD 58. 


256; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will be sufficient where the sale is in good faith.°® 
The act of the buyer in taking possession may oper- 
ate as a completed delivery so as to divest the seller 
of his title;*° and as a general rule it is sufficient to 
pass the property as against third persons if there 
is on the part of the buyer an assertion of ownership 
by acts of dominion and control over the goods.*! 
Where the same goods are sold to different buyers 
and the sales are otherwise equally valid, the buyer 
who first lawfully acquires the possession has the 
better title,7? provided the second buyer is without 
notice of the first sale.7® 


Exceptions to rule. Even as against creditors and 
subsequent purchasers,‘+ it is not essential in all 
eases that there should be an actual manual delivery 
or change of possession;’®° no actual delivery and 
transfer of possession is necessary where from the 
nature or situation of the property it is impossible 
or impracticable,*® as in the case of goods which at 
the time of the sale are situated at a distance,’ 
whether on land or water,*® or which are of such a 
bulky or ponderous nature that an actual manual 
delivery is impracticable;*® as against creditors a 
change of possession is not necessary in the case of 


Eng.—Manton v. Moore, 7 T. R.-67, 
101 Reprint 858. 


Ont.—Middlebrook v. Thompson, 19 
Wed. (Oa bcm O.Gs 


62 AmD 354; 


73. 
62 AmD 354; 


SALES 


Southern Transp. Co. 
v. Saylor, 26 Pa. Dist. 605. 

Winslow v. Leonard, 24 Pa. 14, 
Southern Transp. Co. v.| 58 


[55°O.3.] B53" 


property which at the time of the sale is not subject 
to execution or attachment;%° and actual notice of 
the sale may take the place of a change of posses- 
sion,*! as against a subsequent purchaser,°” and 
according to some,** although not other,** author- 
ities, as against a ereditor. 


Question for jury. Whether there has been a suf- 
ficient change of possession to constitute a delivery 
passing title is ordinarily a question for the jury.*? 


[§ 558] cc. Time. Where a’delivery is necessary 
to pass title as between the parties, it must be made 
at the time stipulated in the contract,*® or, if not so 
made, there must be an acceptance by the buyer;** 
but in the absence of express stipulation it is not 
necessary as between the parties that the delivery 
should be at the time of the contract.°* Where the 
contract gives the buyer the privilege of requiring 
delivery either in the fall or in the following spring, 
title does not pass while the property is in storage 
during the winter, awaiting delivery in the spring.*® 
As against creditors of, or subsequent purchasers 
from, the seller, the buyer must if it is practicable 
to do so, take possession at once,®° or at least within 
a reasonable time,°! that is, as soon as the nature of 
Haskell v. Greely, 3 Me. 425; Dieck- 


man v. Young, 87 Mo. A. 530; San- 
born v. Kittredge, 20 Vt. 632, 50 AmD 


69. Stinson v. Clark, 6 Allen| Saylor, 26 Pa. Dist. 605. [a] Posting notice on a crib of 
(Mass.) 340. 74. Puckett v. Reed, Larrea ee that ae contents abs ae Drop- 
; - ; Ricker v. Cross, 5 N. H. 570, mD of a certain person to whom the 
ae ee Ontjes, 196 Iowa 480. corn pe Been Sold is Suaieions to 
, : p 6 pass e itle thereto. arker _v. 
71. Cal.—Ross v. Sedgwick, 69 75. Limburg v. Ontjes, 196 lowa| Tivineston County Nat. Bank, 30 Ill 
Cal. 247, 10 P 400. Ba ge ps 4 - to, | DoE Mi : : 
Colo.—Flick vy: Graham, 5 Colo. A.|_ 76: U..5.—In re ease Car, etc.,| go. Gudwie v. Fuller, 17 Me. 162 
88, 37 P 37. Works, 134 Fed. 919. 35 AmD 245; Hart vy. Farmers’, etc., 


Ill.—Straus v. Minzesheimer, 78 
Tll. 492. 


Iowa.—-Pope vv. 
563, 27 NW 754. 


Mass.—Parry v. Libbey, 166 Mass. 
112, 44 NE 124; Washburn Iron Co. 
v. Russell, 130 Mass. 5438; Rice v. 
Austin, 17 Mass. 197. 


Mo.—Huggins Cracker, etc., Co. v. 
Ellis, 45 Mo. A. 585. 


Pa.—Williams v. Bristol Rolling 
Mill Co., 174 Pa.. 299, 34 A 442; Jan- 
ney v. Howard, 150 Pa. 339, 24 A 740. 


[a] Control of building.—(1) 
Where a buyer rents a building in 
which articles sold to him are stored 
and keeps them stored there, locked 
up, and insures them, such posses- 
sion is sufficient to vest title in him 
as against creditors of the seller. 
McCartney v. Kraper, 84 Ill. A. 266. 
(2) A sale by a lodging house keep- 
er of the furniture in the house to a 
lodger is accompanied by a sufficient 
delivery and change of possession to 
protect the buyer as against the sell- 
er’s creditors where he takes pos- 
session of the house, notifies the in- 
mates, and continues in_ possession. 


Cheney, 68 Iowa 


Ross v. Sedgwick, 69 Cal. 247, 10 
P 400. 
72. Ark.—Liveoak v. Hopper, 172 


Ark. 362, 288 SW 887. 


Ill.— Walker v. Collier, 37 Ill. 362; 
Burnell. v. Robertson, 10 Il. 282. 


Me.—Bridgham v. Hinds, 120 Me. 
444, 115 A 197, 21 ALR 1024; Cum- 
mings v. Gilman, 90 Me. 524, 38 A 
538; Jewett v. Lincoln, 14 Me. 116, 
31 AmD 36. > 

Mass.—Lanfear v. Sumner, 17 Mass. 
110, 9 AmD 119 [foll_ Goodhue v. 
State St. Trust Co., 267 Mass. 28, 165 
NE 701]. 

Okl.—Slaton v. Davis, 118 Okl. 92, 
246 P 863. 


Pa.—Winslow v. Leonard, 24 Pa. 14, 


. Mass. 


Ark.—Puckett v. Reed, 31 Ark. 131. 
T1l.—Ticknor v. McClelland, 84 Ill. 


471; Barker v. Livingston County 
Nat. Bank, 30: Tl), A. 591. 


Mass.—Riece v. Austin, 17 Mass. 
197; Jewett v. Warren, 12 Mass. 300, 
7 AmD- 74; -Badlam’ ‘v.* Tucker, -1 
Pick. 389, 11 AmD 202. - 

Mo.—Rickey v. Zeppenfeldt, 64 Mo. 
He 


H.—Corning v. Records, 69 N. 


N. 
H. 390, 46 A 462, 76 AmSR 178. 


Pa.—Leonard v. Winslow, 2 Grant 
To" 


Vt.—Kingsley v. White, 57 Vt. 565; 

Evarts v. Butler, Brayt. 216. 
Wyo.—Kinney v. Rock Springs 

First Nat. Bank, 10 Wyo. 115, 67 P 


1471, 98 AmSR 972. 


77. Putnam v. Dutch, 8 Mass. 287; 
Portland Bank v. Stacey, 4 Mass. 661, 
3 AmD 253; Ricker v. Cross, 5 N. H. 
570, 22 AmD 480. 


78 URicker “va Cross, "oN wes, 20.0.0) 
22 AmD 480. 


79. Puckett v. Reed, 31 Ark. 131; 
Barker v. Livingston County Nat. 
Bank,..30) D115 Aw 5 9d Rice iv. ‘Austin, 
17 Mass.: 197; Jewett v. Warren, 12 
300, 7 AmD 74; -Thompson- 
Starrett Co. v. Plunkett, 89 Vt., 177, 
94 A 845; Kingsley v. White, 57 Vt. 
565. 

[a] Agreed event.—In dealing 
with bulky articles, the parties may, 
by contract, provide that delivery 
shall oceur and title thereby pass up- 
on the happening of any event which 
it is agreed shall evidence delivery. 
N. P. Sloan Co. v. Barham, 138 Ark. 
350, 211 SW 381. 


80. Bellows v. Wells, 36 Vt. 599. 

[a] Growing crop.—Bellows v. 
Wells, 36 Vt. 599. e 

81. Clinton Nat. Bank v. Stude- 
mann, 74 Iowa 104, 37 NW 112; Lud- 
wig v. Fuller, 17 Me. 162, 35 AmD 245; 


Bank, 33 Vt. 252. 


83. Ludwig. v. Fuller, 17 Me. 162; 
35 AmD 245. 


84. Hart v. Farmers,’ etc., Bank, 
33 Vt.-252, 


85. Ala.—Robinson v. Hirschfeld- 
er, 59 Ala. 503. . 


Cal.—-Elson v. Moore, 
STURM ba eel 


il.—-Straus v. Minzesheimer, 78 
Tll. 492. 


Ind.—Cloud v. Moorman, 18 Ind. 


LieCale AS. 


40 


Jowa.—Horsley _ v. 
Iowa 141, 41 NW 597. 


Oh.—Andrews v. Trostle, 
St. 491, 151 NE 877. 


Hairsine, 77 


114 Oh. 


Pa.—McGuire v. James, 143 Pg. 521, 
22 A 751; Rothermel v. Marr, 98 Pa. 
285; Pearson vy. Carter, 94 Pa. 156; 
Smith v. Crisman, 91 Pa. 428; Sus- 


quehanna Boom Co. v. Finney, 58 Pa. 
200; Spencer v. Conrad, 44 Pa. Super. 
489; Butler v. Young, 35 Pa. Co. 111. 


Tex.—Brown v. Gupton Civ.) Ac 
29 SW 88. eta } 


86. Hoover v: Maher, 51 Minn. 
269, 53 NW 646; Graves v. Morse, 45 


Nebr. 604, 63 NW 841. 
87. See infra § 573. 
88. Bailey v. Moore, 60 N. C. 86. 
89. Vogt v. Chase Bros. Co., 235 


N. Y. 206, 1389 NE 242. 


90. Seymour vy. O'Keefe, 44 Conn. 
bau Ingraham v. Wheeler, 6 Conn. 


91. State v. Hall, 45 Mo. A. 298; 
Peaponter v. Mayer, 5 Watts (Pa.) 

[a] What is reasonable time does 
not depend upon the convenience of 
the buyer but upon what time it is 
reasonably necessary for acquiring 
possession. Seymour v. O’Keefe, 44 
Conn: 128. 


554 [55 C.J.] 
the sabject matter and the circumstances of the 
case will permit,®? but the delivery need not be im- 
mediate;°* the buyer is entitled to what is a reason- 
able time, according to the character and situation 
of the property and other circumstances of the case, 
for acquiring possession,®* especially where imme- 
diate delivery is impossible,®® and even where the 
property is attached before he can acquire posses- 
‘sion.°® In some cases it has been held that the buyer 
acquires a good title as against creditors if he ac- 
‘quires and retains possession of the goods prior to 
the levy of a ecreditor’s execution or attachment,®? 
although he did not do so within a reasonable time; 
but on the contrary it has been held that if there 
has been an unreasonable delay the buyer does not 
acquire a good title as against creditors, although 
he acquires possession before the levy is made.®® 
Province of court and jury. What is a reasonable 
time under the circumstances for acquiring posses- 
sion is ordinarily a question of fact for the jury,! 
but under some circumstances may be a question of 
law for the court.” 


[§ 559] dd. Property in Possession of Buyer. 
Where the goods sold are already in the possession 
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of the buyer at the time of the sale, no further act 


of delivery is ordinarily essential;* but if the buyer - 


has been in possession as servant of the seller, there 
must be something to indicate the change in the 
character of his possession,* and the same rule ap- 
plies to a joint or concurrent possession by the buyer 
and seller.® 


[§ 560] ee. Property in Possession of Third Per- 
son.° As betseen the parties, and where a contrary 
intention does not appear, the property ordinarily 
will pass, although’ the goods are in the possession 
of a third person.’ As against creditors of, and sub- 
sequent purchasers from, the seller, a distinction 
has been made in the application of the general rule 
requiring a change of possession, between eases 
where the property is left in the possession of the 
seller and where it is in the possession of a third per- 
son;* and where the property is in possession of a 
third person a further distinetion is made according 
to the relations of such person to the buyer or seil- 
er;? but as to what will satisfy the rule the author- 
ities are not uniform,'® there being some confusion 
and contradiction even in the same jurisdictions. 


92. Carpenter v. Mayer, 5 Watts 98. McIntosh v. Smiley, 107 Mo. 
(Pa.) 483. 377, 17 SW 979; Toney v. Goodley, 57 
93. See cases infra note 94. Mo. A. 235. 
94. Samuels v. Gorham, 5 Cal. 99. Carpenter v. Mayer, 5 Watts 
226; Kendail Boot, etce., Co. v. Bain,| (Pa.) 483. ‘ 
46 Mo. A. 581; Emery v. Scarlett, 8 1. Samuels v. Gorham, 5 Cal. 226; 
«Pa. Cos! 1238. Meade v. Smith, 16 Conn. 346; Ingra- 
95. Meade v. Smith, 16 Conn. 346;} ham v. Wheeler, 6 Conn. 277. 


Thuret v. Jenkins, 7 Mart. (La.) 318, 
12 AmD 508; Putnam v. Dutch, 8 
Mass. 287; Portland Bank v. Stacey, 
-4 Mass. 661, 3 AmD 253; Ricker v. 
Cross, 5 N. H. 570, 22 AmD 480. 


[a] Arrival of ship in port.—(1) 
“On the sale of a ship at sea it is 
sufficient if possession is taken on 
her arrival in port (Thuret v. Jen- 
kins, 7 Mart. (La.) 318, 12 AmD 508); 
(2) and the same rule applies to a 
ship or cargo which at the time of 
~the sale is in a distant port (Putnam 
y. Dutch, 8 Mass. 287; Portland Bank 
v. Stacey, 4 Mass. 661, 3 AmD 253). 


96. Meade v. Smith, 16 Conn. 346; 
‘Thuret v. Jenkins, 7 Mart. (La.) 318, 
12 AmD 508; Putnam v. Dutch, 8 
_Mass. 287; Portland Bank vy. Stacey, 
4 Mass. 661, 3 AmD 253; Ricker v. 
Cross, 5 N. H. 570, 22 AmD 480. Com- 
_pare Burnell v. Robertson, 10 Ill. 282 
{under a sale of various articles which 
are scattered over a considerable area 
of country, the buyer, although he is 
proceeding with all reasonable des- 
patch to get possession thereof, will 
not acquire title as against creditors 
‘of the seller who attach goods in- 
«cluded in the sale before the buyer 
actually acquires possession). 


[a] Delivery prevented by wrong- 
doer.—Where after a sale and before 
the buyer in the exercise of ordinary 
care and diligence can get possession 
of the property, a trespasser takes the 
property and secretes it and then it 
is attached by a creditor of the seller, 
the title of the buyer is not affected. 
Parsons y. Dickinson, 11 Pick. (Mass.) 
352. 

97. McIntosh v. Smiley, 107 Mo. 
377, 17 SW 979; Toney v. Goodley, 57 
Mo. A. 235; McKinley v. Ensell, 2 
Gratt. (43 Va.) 333; Poling v. Flana- 
gan, 41 W. Va. 191, 23 SE 685. 


[a] Evidence held to warrant a 
conclusion that a delivery sufficient 
to pass title was made before a writ 
of attachment was levied. Terrell 
First Nat. Bank v. Henslee, (Tex. Civ. 
A.) 17 SW (2d) 1078. 


2. State v. Hall, 45 Mo. A, 298. 


3. Macomber v. Parker, 13 Pick. 
(Mass.) 175; Ricker v. Cross,-5 N. H. 
570, 22 AmD 480; McArthur v. Math- 
is, 183 N. C. 142, 45 SE 530; Manton 
v. Moore, 7 T. R. 67, 10% Reprint 858. 


[a] Sale of crop raised on shares. 
—Where A leases B’s land on shares 
and plants and cultivates a crop, and 
while the crop is growing B by an in- 
strument in writing sells to A all his 
interest in the crop, A has all the pos- 
session of which the crop. is. suscepti- 
ble, and the mere fact that B occupies 
the farmhouse on the land does not 
amount to a possession by him of the 
part sold to A. Visher v: Webster, 13 
Cal. 58: 

4 Grum v. Barney, 55 Cal. 254, 

5. Flanagan v. Wood, 33 Vt. 332. 
But see Avery v. Chapman, 127 NYS 
721 (no formal act is necessary to 
transfer possession of a piano stand- 


ing in a room of a dwelling’ occupied 


in common by the seller and buyer). 


[a] If it would be doubtful to a 
candid observer which of the parties 
has the ownership and control of the 
property, the law resolves the doubt 
against the party who should make 
the change of. possession open and 
visible to the world. Flanagan v. 
Wood, 33 Vt. 332. 

6. Symbolical or constructive de- 
livery see infra §§ 569, 570. 

7. U. S.—Winterport Granite, etc., 
Co. v. The Jasper, 30 F. Cas, No. 17,- 
898, Holmes, 99. 

Ark.—Nicklase v. Griffith, 59 Ark. 
641, 26 SW 381. 


Conn.—New Haven Wire Co. Cases, 
57 Conn. 352, 18 A 266, 5 LRA 300. 


Til.— Shelton v. Franklin, 68 Ill. 
33. 


La.—Meeker v. Vredenburg, 15 La. 
Ann. 438. 


Me.—Chase vy. Willard, 57 Me. 157; 
Webber v. Davis, 44 Me. 147, 69 AmD 
87. 


Ae v. Long, 7 Gill & J. 


_Mo.—Erwin v. Arthur, 61 Mo. 386; 
Sigerson v. Kahmann, 39 Mo. 206; 
Williams v. Gray, 39 Mo. 201; 
ing v. Manard, 55 Mo. A. 364; 
gear v. Walsh, 24 Mo. A. 134; 
v. Metcalf, 19 Mo. A. 183. 


Nebr.—Uhl v. Robison, 8 Nebr. 2:72. 

N. Y.—Goodwin v. Kelly, 42 Barb. 
194; Olyphant v. Baker, 5 Den. 379; 
Carter v. Jarvis, 9 Johns. 143. 

Porto Rico.—Martinez v. Pagan, 17 
Porto Rico 462. 
A a RBA 5 v. Patterson, 1 Baxt. 


Vt.—Wooley vy. Edson, 35 Vt. 314. 


Eng.—Kieran v. Sandars, 6 A. & E. 
515, 33 ECL 279, 112 Reprint 197. 


[a] Tortious possession.—A_ sale 
of chattels without delivery will pass 
title as against the seller, although 
the chattels are at the time in the 
tortious possession of another. Web- 
ber v. Davis, 44 Me. 147, 69 AmD 87. 


_ [b] Suspensory condition.—Where 
it 1s agreed upon the sale of personal 
property which is to be affixed to 
realty and on which the seller takes a 
mortgage to secure a part of the price, 
that delivery is not to be made by 
the agent of the railroad company, 
to whom the property is shipped, un- 
til the owner of the realty shall in- 
dorse on the mortgage his recognition 
of the rights of the mortgagee, the 
title passes at the time of the sale, 
delivery being merely suspended un- 
til the indorsement of such recogni- 
tion. In re Hicks, 20 Mich. 280. 

Validity of sale as affected by sell- 
er’s lack of possession see supra § 29. 

8 Flanagan v. Wood, 33 Vt. 332; 
Pierce v. Chipman, 8 Vt, 334. 

Property remaining in possession of 
sellér see infra § 561. 

9. Flanagan v. Wood, 33 Vt. 332; 
Hall v. Parsons, 15 Vt. 358. 

[a] Agent of buyer.—If the third 
person in possession is the agent of 
the buyer this is a sufficient delivery 
of possession to the buyer. Hall v. 
Parsons, 15 Vt. 358, 

Servant of seller see infra text and 
note 14. 

10. See infra text and notes 15, 16, 
T9225 20 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Notice.11 It has been held that it is sufficient as 
against creditors and subsequent purchasers if notice 
of the sale is given to the third person in posses- 


 sion,!? unless his possession is of such a character 


that notice to the world of the change of ownership 
is not conveyed,!® as where he is the servant of the 
seller;1* and in some eases it has been held that it is 
not even necessary that he should be notified of the 
sale;+> but in other cases it is held that such notice 
is: necessary.!° 


Agreement of third person to hold for buyer. The 
agreement or consent of a third person in possession 
to hold or keep the property for the buyer,!’ or an 
acknowledgment by him that he holds the property 
at the disposal, or subject to the order, of the buy- 
er,'® is sufficient, and, according to some authori- 
ties, such third person must expressly or impliedly 
consent to hold the property for, or as the bailee of, 
the buyer,'® but other authorities take the view that 
while the assent of such person is necessary where he 
is a mere custodian or keeper and has no right or 
interest in the property,?° it is not necessary where 
he has a right of possession in himself and is not a 
mere naked bailee.?+ 


Delivery order.22 


11. Notice, or lack thereof, where 
delivery order is given see infra text 


An order by the seller to a third 


23. Pottash 
Bag Co., 
B15; 
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197 App. Div. 763, 189 NYS 
Ridgway ’v. Baizley Iron Works, 


rane Laos 


person in possession of the property to deliver it to 
the buyer is a sufficient delivery to pass title,?? at 
least where it is accepted by the person in posses- 
sion,?* or, according to some authorities, without 
any presentation and acceptance of the order if such 
third person is notified of the sale,?° or without either 
presentation or notice if the buyer has not been 
guilty of any unreasonable delay in respect to such . 
presentation or notice,?° but, according to other au- 
thorities, it is not effective to pass title as against 
third persons until it is accepted by the possessor of 
the goods,” and an order to deliver upon the buyer’s 
order does not pass title where the agreement calls 
for delivery on board ears.?® 


[§ 561] ff. Property Remaining in Possession of 
Seller. Unless a contrary intention appears the 
property will pass as between the parties, although 
the goods remain in the custody of the seller as 
bailee for the buyer,?® and notwithstanding the seller 
has a right to retain possession until the price is 
paid;*° but under the rule requiring an actual 
change of possession*! a sale of goods which remain 
in the possession of the seller vests no property 1m 
the buyer as against creditors and subsequent pur- 
chasers,*®? unless it clearly appears that the seller is: 


Cleveland-Akron Pa.—Pittsburgh Glass Co. v, Elec- 


trical Supply, ete., Co., 39 WklyNC 14. 


and notes 25, 26. 
12. Ida.—Lufkins v. Collins, 2 Ida. 
(Hasb.)+150,57 P 95. 
Mae ee v. Lawrence, 50 Me. 
Mass.—Carpenter vy. Hale, 8 Gray 
157; Tuxworth y. Moore, 9 Pick. 347, 
20 AmD 479. 


Pa.—Commonwealth Bank y. Del- 
banco, 1 Phila. 104. 


R. I.—Anthony v. Wheatons, 7 R. 
I. 490. 

Tex.—Owens v. Clark, 78 Tex. 547, 
15 SW 101. 


Vt.—Wing. v. Peabody, 57 Vt. 19; 
Willard v. Lull, 17 Vt. 412; Pierce v. 
Chipman, 8 Vt. 334; Barney v. Brown, 
2 Vt. 374, 19 AmD 720. 


Notice to bailee see Bailments § 69. 

13. Flanagan v. Wood, 33 Vt. 332. 

14. Flanagan v. Wood, supra} 
Sleeper v. Pollard, 28 Vt. 709, 67 AmD 
741. 


15. Sansee v. Wilson, 17 Iowa 582; 
Thierman Co. v. Laupheimer, 55. Sw 
925, 21 KyL 1631. See also Walling Vv. 
Miller, 15 Cal. 38 (where, however, the 
sale was of an undivided interest and 
held to be in effect the assignment of 
a mere chose in action). 


16. Hallgarten v. Oldham, 135 
Mass. 1, 46 AmR 433; Boardman v. 
Spooner, 13 Allen (Mass. ) Iya, 
AmD 196; Hildreth v. Fitts, 53 Vt. 
684; Wooley v. Edson, 35 Vt. 214; 
Marshall y. Towne, 28 Vt. 14. 

17. Liveoak v. Hopper, 172 Ark. 


362, 288 SW 887; Rothchild v. Rowe, 
44 Vt. 389; Potter v. Washburn, 13 Vt. 
558, 37 AmD 615. 

18. Weiss v. Housman, 204 App. 
Div. 152, 197 NYS 753 [aff 236 N. Y. 
620, 142 NE 308]. 

19. Hallgarten  v. 135 
Mass. 1, 46 AmR 433. 

20. Shortsleeves v. Troville, 95 Vt. 
468, 117 A 819; Wooley v. Edson, 85 
Vt. 214. Contra Pierce v. Chipman, 
8 Vt. 334. \ 

21. Shortsleeves v. Troville, 95 Vt. 
468, 117 A 819; Wooley v. Edson, 35 
Vt. 214. 


Oldham, 


22. Order on warehouseman see! 


infra § 570. 


46 Pa. Super. 267; Terrell First Nat. 
Bank v. Henslee, (Tex. Civ. A.) 17 SW 
(2d) 1078. 

[a] When given with intent there- 
by to transfer both title and uncon- 
ditional possession, an order to deliv- 
er to the buyer or his order is suffi- 
cient. Baltimore, ete., R. Co. v. Good, 
82 Oh. St. 278, 92 NE 435, 29 LRANS 
713 [rev on reh 81 Oh. St. 529, 91 NE 
1123]. 

24. Barrows v. Harrison, 12 Iowa 
588; Wells v. Biscoe, 3 Gill (Md.) 406; 
Rawls v. Deshler, 4 Abb. Dec. (N. Y.) 
12, 3 Keyes 572, 3 Transcr. A. 91 [aff 
28 HowPr 66]. 


ones Anthony v. Wheatons, 7 R. I. 
0. 


26. Gibson v. Stevens, 8 How. (U. 
S3)" 384, 12" ted. tise Puckett vi. 
Reed, st Ark 130. 

27. Commerce Trust, etc., Bank v. 
Schuler, (Mo. A.) 27 SW (2d) 492. 
28. Smith vy. Lord, ete., Co., 

Tll. A. 582. 
, 29. U. S.—Barrett v. Gooddard, 3 
F. Cas. No. 1,406, 3 Mason 107. 

Ala.—McCrae v. Young, 43 Ala, 622; 
Thomason v. Dill, 30 Ala. 444. 

Ark.—Brown y. Simsboro 
Store, 102 Ark. 531, 144 SW 928. 

-Cal.—Clark v. Rush, 19 Cal. 393. 

Del.—Cowegill v. Ford, 7 Del. 164. 

Ill.—Barker v. Bushnell, 75 Ill. 220; 
Cruikshank v. Cogswell, 26 Ill. 366; 
Rothwell v. Alves, 60 Ill. A. 156; Race 
v. Hansen, 12 Ill. A. 605. 


ped epee v. Bower, 


199 


Cash 


81 Ind. 


Miss.—Beauchamp vy. Comfort, 42 
Miss. 94; Cassell v. Backrack, 42 
Miss. 56, 97 Am. Dec. 436, 2 AmR 590. 


Mo.—Wheless v. Meyer-Schmidt 
Grocer Co., 140 Mo. A. 572, 120 SW 
708. 

N. Y.—Wheelock v. Tanner, 39 N. Y. 
481; Wooster v. Sherwood, 05 N.Y. 
278: Dexter vy. Norton, 55 Barb. 272 
[aff 47 N. Y. 62]; Hall’s Safe, etc., Co. 
v. Reike, 2 NYCityCt 271; Olyphant v. 
Baker, 5 Den. 39; Lansing v. Turner, 
2 Johns. 13. 

N. C.—Worth v. Northam, 26 N. C. 
102. 


Tex.—Midland Nat. Bank v. Strick- 
land, 32 Tex. Civ. A. 91, 74 SW 588. 


See Perdue v. Griffin, 32 Ga. A. 100, 
122 SE 713 (recognizing the rule, but 
holding that the buyer does not have’ 
title where delivery is necessary, the: 
seller refuses actual delivery, plain— 
ly and distinctly indicates that do- - 
minion over the property cannot be 
parted with at the time and does not 
assume to hold possession for the 
buyer); Farmers’ Sav. Bank vy. New- 
ton, (Iowa) 131 NW 774 (there was a 
sufficient delivery of millet to plain- 
tiff to complete a sale thereof where 
cattle, after their purchase by plain- 
tiff, were by his direction turned into 
defendants’ field of millet, and there 
fed upon the millet until they were 
shipped to market under an arrange- 
ment made by plaintiff). 


[a] Assignee of buyer acquires ti- 
tle to the goods, although they are 
still in the hands of the seller and 
have never been in possession of the 
first buyer. Woods v. Nixon, Add. 
(Pas) y 23 AeA De so4e 


Seller as bailee for buyer generally 
see Bailments § 11. 


30. Wheless v. Meyer-Schmidt 
Grocer Co., 140 Mo. A. 572, 120 SW 
708; Stone v. Davis, (Tex. Civ. A.), 
175 SW 772 


[a] Rule. applied to retention of 
part of the property to secure full 
payment. Lauber vy. Johnston, 54 
Wash. 59, 102 P 873. 


[b] Gien of seller (1) retaining. 
possession until payment is consist- 
ent with, and presupposes, a general 


right of property in the  buyer:. 
Wright v. Frank A. Andrews. Co., 212: 
Mass. 186, 98 NE 798. (2): Lien of 


seller generally see infra §§ 873-888. 
81. See supra § 557. 
32. U. S.—Dooley v. Pease, 180 U. 


S. 126, 21 SCt 329, 45 L. ed. 457 [aft 
88 Fed. 446, 31 CCA 582]. 


Conn.—Calkins v. Lockwood, 
Conn. 154, 42 AmD 729. 

lowa.—Boothby v. Brown, 40. Iowa 
104. 

Mass.—Packard v. Wood, 4 Gray 
307. 

N. H.—Janelle vy, Denoncour, 68 Nv 
H.. 1,44 A. 63. 


17 
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in possession as an employee?* or tenant?‘ of, or a 
bailee*®® or trustee®® for, the buyer, and there is some 
act or circumstance to indicate the change in the 
character of his possession and give notice to the 
world of the change of ownership.*7_ Where the buy- 
er of stock is the servant of the seller and keeps the 
stock in his employer’s pasture as before, there may 
nevertheless be an actual change of possession suffi- 
cient as against creditors of the seller.?8 
[§ 562] gg. Setting Apart or Marking.®° 
tion ‘and ‘taking possession by the buyer, pursuant 
to the understanding of the parties, constitute a suf- 
ficient setting apart and delivery to pass title;4° and 
although the goods remain in the physical possession 
of the seller, yet there is such a delivery as will pass 


Philippine.—Kuenzle vy. Macke, 14 
Philippine 610. 


Man.—Conn vy. Hawes, 22 Man. 464. 


Ont.—Bender v. National Accept- 
ance Conpa, 6o,-Ont, 1 2r5.-(1929) & 
DomLR 222; Doyle v. Lasher, 16 U. C. 
Cc. P. 263. 

Sask.—Palmer v. May, 5 Sask. L. 20, 
18 WestLR 676. 


Newfoundl.—Boden v. Rogerson, 4 
Newfoundl. 266. 


Retention of possession by seller as 
fraud, or evidence thereof, against 
third persons see Fraudulent Convey- 
ances § 293 et sea. 


33. Bird v. Andrews, 40 Conn. 542; 
Gontier v. Thomas, 4 Rob, (La.) 435; 
Carpenter v. Clark, 2 Nev. 243. 


[a] Employment of seller’s serv- 
ant.—(1) Where cattle sold were in 
charge of an agent of the seller, and 
on presentation of an order from the 
seller the agent pointed. out the cat- 
tle and declared that he delivered 
them to the buyer, the employment 
ef such agent to take charge of the 
eattle for the buyer did not render 
the delivery and change of possession 
incomplete. Montgomery v. Hunt, 5 
Cal. 366. (2) However, it is held that 
merely requesting a servant in charge 
of the seller’s barn to take care of a 
part of the hay therein for a buyer 
is not such a substantial, visible 
change of possession as will prevail 
against creditors of the seller. Sleep- 
er y. Pollard, 28 Vt. 709, 67 AmD 741. 


34. Talcott v. Wilcox, 9 Conn, 134. 

35. Conn.—Partridge v. Wooding, 
44 Conn, 277. 

Iowa.—Clinton Nat. Bank v. Stude- 
mann, 74 Iowa 104, 37 NW 112. 

Me.—Hotchkiss v. Hunt, 49 Me. 213; 
Boynton v. Veazie, 24 Me. 286. 

Mass.—Stone v. Hodges, 14 Pick. 
81. 

Nebr.—Dexter v. Citizens’ 
Bank, 4 Nebr. 380, 94 NW 530. 


N. Y.—McNamara y. Edmister, 11 


Nat. 


Hun 597; Tallman vy. Kearney, 3 
Thomps. & C, 412; Hunn v. Bowne, 
2 Cai. 38. 


Oh.—Johnson v. Hays, 5 Oh. St. 101. 

Pa.—Warwick Iron Co. v. Honey- 
brook First Nat. Bank, 10 Pa. Cas. 14, 
13 A 79. 


Va.—McKinley vy. Ensell, 2 Gratt. 
{43 Va.) 333. 
Newfoundl.—Cullen v. Miller, 1 


Newfoundl. 216. 


86. Hardwick v. Robinson, 1 Stew. 
& P. (Ala.) 99. 

[a] Sale by father to minor son.— 
A father may contract with his minor 
son to pay the latter wages for his 
services, and may, in satisfaction of 
the debt, deliver to him personal 
property. In such cases the posses- 
sion of the father becomes that of 
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Selec- 
of lading, 


the son, and the property will not be 
Subject to attachment for the pur- 
chase money, although found in: the 
possession of the father. Such pos- 
session is not ineonsistent with the 
minor’s title as against third persons. 
Hargrove v. Turner, 112 Ga. 134, 37 
SE 89, 81 AmSR 24. 

37. U. S.—Dooley v. Pease, 180 U. 
Se L26820 (SCE 329745) tnwveds 457 Laff 
88 Fed. 446, 31 CCA 582]. 


Cal.—Etchepare v. Aguirre, 91 Cal. 
288, 27 P 668, 929, 25 AmMSR 180. 


Conn.—Hull v. Sigsworth, 48 Conn. 
258, 40 AmR 167. 


Iowa.—Hickok v. 
655, 2 NW 512; 
40 Iowa 104. 


Oh.—Fiser v. Flickingham W'heel 
Co. 28SOh.e Cir 7Ct..-50d. 


If “the property be left with the 
seller, whose relations to it continue 
unchanged so far as the world may 
know by the acts of the parties, the 
possession will be regarded as contin- 
uing in him.” Boothby v. Brown, 40 
Iowa 104, 106. 


[a] Sale by husband to wife.— 
Where a husband sells to ‘this wife, 
who is living with him on a farm, cer- 
tain farm animals, and there is no 
delivery except the delivery of a bill 
of sale, the animals remaining in the 
possession of the husband, and being 
used by him in the same manner as 
before the sale, there is no sufficient 
delivery or change of possession as 
against creditors. McKee v. Garcelon, 
60 Me. 165, 11 AmR 200. 


[b] If goods remain in same build- 
ing where they have been kept before 
the sale, and there is no change in the 
occupancy or possession of the build- 
ing which is the property and in pos- 
session of the seller, the change of 
possession is not sufficient. Boothby 
v. Brown, 40 Iowa 104. .« 


[c] Absence of acts of ownership 
or control on the part of the seller is 
not sufficient evidence of an actual 
transfer of possession to the buyer. 
Hickok vy. Buell, 51 Iowa 655, 2 NW 
512; Boothby v. Brown, 40 Iowa 104. 


[d] Sale of stock of goods.—(1) 
Where the owner of a store sells his 
stock of goods to another and a new 
sign is put on the building bearing 
the name of the buyer, and bills are 
thereafter made out in the name of 
the buyer, there is a sufficient change 
of possession, although the seller re- 
mains in the store assisting the buyer 
in attending to the business. Rother- 
mel vy. Marr, 98 Pa. 285. (2) But it is 
not sufficient where no notice of the 
sale is given, and the only acts indi- 
cating a change of ownership consist 
in insuring the goods in the name of 
the buyer, opening a new set of books, 
billing goods sold in the name of the 
buyer, and placing the proceeds to 
his credit, the stock of goods remain- 


Buell, 51 Iowa 
Boothby v. Brown, 


[§§ 561-562. 


the property in the goods as between the parties, or 
even as against third persons, if they are segregated 
and set apart for the buyer,*! or marked as his prop- 
erty,*2 with the intent to deliver in fulfillment of 
the contract ;4? but it is otherwise, according to some 
authorities, as to a setting apart or marking by the 
seller in the absence of the buyer*+,and without his 
knowledge, direction, agreement, or acquiescence.*® 
Where the seller has previously shipped various lots 
of cotton to the buyer with drafts attached to bills 
the setting asidé and marking of other 
bales for the buyer does not constitute delivery nor 
pass title;*® and if the goods are part of a mass, 
merely marking them without separating them from 
the mass is not sufficient.*7 


ing in the custody of the same per- 
sons as before. Dooley v. Pease, 180 
U... §.5126, 21> SCt.329,:45 Ii ed. 457, 
[aff 88 Fed. 446, 31 CCA 582]. 

[e] Merely walking around prop- 
erty which is left on the land and in 
the apparent possession of the seller 
is not sufficient to obviate the neces- 
sity of other notice as against a sub- 
sequent purchaser. Black Rock Bank 
v. Decker, 65 Ark. 33, 44 SW 220. 

Marking or setting apart goods re- 
maining in physical possession of sell- 
er see infra § 562. 

38. Webster v. Anderson, 42 Mich. 
554, 4 NW 288, 26 AmR 452. 


39. Setting apart or marking as 
appropriation to contract see supra 

547, 

40. Limburg v. Ontjes, 196 Iowa 
758, 195 NW 361. 


41. U. S—In re Pease Car, 
Works, 134 Fed. 919. 


Tanke Vice v. Sherman, 106 Mass. 


Mich.—World Mfg. Co. v. Hamilton- 
Kenwood Cycle Co., 123 Mich. 620, 82 
NW 528; Whitcomb v. Whitney, 24 
Mich. 486. 


Mo.—Collins vy. Wayne Lumber Co., 
128 Mo. 451, 31 SW 24. 


N. Y.—Brewer v. Salisbury, 9 Barb. 
511; Schwab v. Oatman, 56 Misc. 393, 
106 NYS 741. 


Pa.—Pittsburg Glass Co. vy. Double- 
day, 2 Pa. Super. 170; Hoffman v. 
Hartman, 11 Pa. Co. 73. 


Tenn.—Mayberry v. Lilly Mill Co., 
112 Tenn, 564, 85 SW 401. 


Vt.—Griswold v. Scott, 66 Vt. 550, 
29 A 10138. 


Wis.—Fletcher y. Ingram, 
191, 50 NW 424: 


Goods remaining in possession of 
seller generally see supra § 561. 


42. Ark.—McDermott v. Kimball 
Lumber Co., 102 Ark, 344, 144 SW 524, 
39 LRANS 461. 


Ill. Barker v, Livingston County 
Nat. Bank, 30 Ill. A. 591. 


Mo.—State v. Knapp, ete., 
Mo. A. 467. 


Mont.—Cady | v. 
Mont. 225, 50. RP 553 


ioe S.—Kennedy v. Whittie, 27 N. S. 
43. Farmers’ Nat. Bank y. Coyner, 
44 Ind. A. 335, 88 NE 856; F. P. Gluck 
vee v. Therme, 154 Iowa 201, 134 NW 
38. 
LAE Dougherty v. Haggerty, 96 Pa. 
5. 
45. EF. W. Woolworth Co. v. Cov- 
ington, 191 Ky. 67, 229 SW 48. 


etc., 


46 Wis. 


Cosas 


ZUM TRENTO, 20 


46. Bell v. Dobyns, 60 Okl. 52, 158 
P 1130. 
_ 47. Trimble v. Keet, 65 Mo. A. 174. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee 
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[§ 563] hh. Pointing Out or Placing at Disposal 
of Buyer. Provided the sale is otherwise complete,*® 
and it is the intention of the parties that the proper- 
ty shall pass,*® and the buyer, without unreasonable 
delay, removes the goods or exercises some acts of 
ownership or control over them,°° it is sufficient to 
pass the property in the goods, even as against third 
persons, if the seller points them out with a declara- 
tion that they are turned over to the buyer as his 
property,°' or places them at the disposal of the 
buyer who is given access to and opportunity to re- 
move them,** particularly if the character of the 
goods is such that an actual manual delivery is im- 


48. Fagan v. Faulkner, 5 Ark, 161. 


49. Jackson v. Carson, 160 Mass. 
215, 35 NE 483. 

50. Cal.—Etchepare v. Aguirre, 91 
Cal. 288, 27 P 668, 929, 25 AmSR 180; 
Chaffin vy. Doub, 14 Cal. 384. 

Conn. cle) TORR v. O’Keefe, 44 
Conn. 128. 


pe kam SD v. Champney, 50 Iowa 


Ney.—Lawrence vy. 
361, 97 AmD 540. 


Burnham, 4 Nev. 


Pa.—Haynes v. Hunsicker, 26 Pa. 
Vt.—Sanborn y. Kittredge, 20 Vt. 

632, 50 AmD 58. 
22 Wis. 


Po ig reese v. Roddis, 
51. Calkins vy. Lockwood, 17 Conn. 
154, 42 AmD 729; Stinson v. Clark, 6 
Allen (Mass.) 340; Jewett v. Warren, 
12 Mass. 300, 7 AmD 74; Hopkins v. 
Partridge, 71 Tex. 606, 10 SW 214. 
But see McCann v. Meyer, 4 Ill. A. 
376 (merely pointing out machines, 


neither party touching them, is not 
a good delivery). 
52. Ala.—Smith v. State, 84 Ala. 


438, 4 S 683. 
Me.—Bucknam vy. 
Mich.—Ferguson vy. 

Mich. 297, 87 NW 259. 
Tenn.—Bond Vv. Greenwald, 4 

Heisk. 453. 

Tex.—Williams v. Blum, 2 Tex. A. 
Civ, -Cas-78, 501, 

Newfoundl.—Cullen  v. 
Newfoundl. 216. 

53. Calkins v. Lockwood, 17 Conn. 
154, 42 AmD 729; Jewett v. Warren, 
12 Mass. 300, 7 AmD 74. 

54. Kansas City, etc., Cement Co. 
v. Reese, 3 Kan. A. 135, 42 P 832. 

55. J..T. Fargason Co. v. Lepanto 
Bank, 155 Ark. 361, 244- SW 456; 
Kepple v. Stoddard, 193 Ill. A. 301; 


Nash, 12 Me. 474. 
Arthur, 128 


Miller; ~.1 


Birge v. Edgerton, 28 Vt. 291; Pitt- 
an Ven Staton, Vit, Gratt.7. (525 Va.) 
[a] Tenant.—A delivery to a 


third person for the buyer is suf- 
ficient, although such person is the 
seller’s tenant. Chase v. Snow, 48 
Vt. 436. 

56. Bradford v. Marbury, 12 Ala. 
520, 46 AmD 264; Byrnes v. Hatch, 
Wi) Calo e241; ol BP 4827" Rbanter v. 
Wright, 12 Allen (Mass.) 548; Farm- 
ers’ Grain, etce., Co. v. Lemley, 105 
Wash. 508, 178 P 640, 181 P 858. 


57. Delivery to carrier as waiver 
of payment of price as condition see 
infra § 582. 

58. See supra § 364. 

59. U. S.—The Mary and Susan, 
1 ae 25, 4 L. ed. 27; Golo Slip- 


per Co. Hamilton Shoe Stores Co., 
a py (a) 83). PUES: Ov. tlecht1d) 

(2a) fh2e'8: The Hans Maersk, 266 
Fea 806 In re Arctic Stores, 258 
Fed. 688; Hoffman v. Gosline, 172 
Red. “113, ‘96 CCA 318; , Low.)v. 
Andrews, 15 F. Cas. No. 8,559, 1 
Story 38. 
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practicable.®* 


General. 


Ala.—Guntersville Bank v. Jones 
Cotton Co., 156 Ala. 525, 46S 971. 


Ark.—Metal Furniture Co. v. Goss, 
158 Ark. 145, /249 SW _ 550; Brown 
Coal Conv. wWwright,. 139) Ark. 9536; 
213 SW. 748; Isbel-Brown Co. Vv. 
Stevens Grocer Co., 118 Ark. 17, 175 
SW 1158; Capitol Food Co. v. Mode, 
TZ AT KA 1 65) MUG) aS WW: OST 5 eh FOUS= 
dale v. Arkadelphia Milling Co., 106 
Ark. 477, 153 SW 618; Southern En- 
gine, ete., Works v. Globe Cooperage, 
etc., Co., 98 Ark. 482, 136 SW 928; 
Harper v. State, 91 Ark. 422, 121 SW 
ea yaya) LRANS 669, 18 AnnCas 435; 


Hope Lumber Co. v. “iMoster,  etc:, 
Pans war COs) DewArk.-L96, 13 SW 
GS. 


Cal.—Gates v. Carquinez Packing 
COs 1S Cale Aao wakes 


Colo.—Hill v. Fruita Mercantile 
Co., 42 Colo. 491, 94 P 354, 126 Am 
Siege 

Conn.—Home Pattern Co. v. W. W. 
Mertz, (Co, 88 Conn: 122,790 JA= (337 
Home Pattern Co. v. W. W. Mertz 


Co., 86 Conn. 494, 86 A 19. 

Del.—Virginia Kid Co. v. New Cas- 
tle) Heather Cov, 2% Del.) 511, (89) 74: 
367. 

Hawaii.—tTerr. v. Reis, 21 Hawaii 
772. 

Tll.— Maffei v. Ginocchio, 299 Ill. 


254, 132 NE 518 [aff 220 Ill. A. 299]; 
Nonotuck Silk Co. v. Adams Express 
., 256 Ill. 66, 99 NE 893 [aff 166 
Till. A. 519]; Carthage v. Duvall, 202 
Ill. 234, 66 NE 1099 [foll Carthage v. 
Munsell, 203 Ill.- 474, 67 NE 831]; 
Runkle Co. v.. Twin City Produce Co., 
204 Ml ASA se MostergeDrus Con ye 
Zeller joete:,, Oo 19 ALI ALY 508); 
Ziehme v. McInerney, 167 Ill. A. 577; 
Pittsburgh, ete., Coal Co. v. Hostler 
Coal, -eté:; CO S147 TL wAL 38 Ten See 
Charles v. Lasher, 20 Ill. A. 36 (rec- 
ognizing the rule as obtaining where 
the parties are distant from each oth- 
er, but regarding as doubtful whether 
the drayman in question who carried 
goods between different parts of the 
same city was a common carrier with- 
in the full legal meaning of the term, 
and holding that there was a strong 
inference that he was a servant of 
the seller so that delivery to him was 
not a delivery to the buyer which 
would vest ownership in the buyer). 


Ind.—Rechtin v. McGary, 117 Ind. 
132,.19, NE, 731. 


Ind. T.—Baird v. Pratt, 6 Ind. T. 38, 
89 SW 648. 


Iowa.—Wertheimer v. Shultice, 202 
Iowa 1140, 211 NW 568; Ketchum, 
etc., Co. v. Fitzgerald Harness, etc., 
Co., 184 Iowa 813, 169 NW 145; Leg- 
gett, etc., Tobacco Co. v. Collier, 89 
Iowa 144, 56 NW 417. 

Ky.—G. L. Frazier Co. v. Owens- 
boro Stave, etc., Co., 162 Ky. 301, 172 
SW 652; Com. v. McGarvey, 158 Ky. 
570, 165 SW 973. 
ene v. Heyner, 31 La. Ann. 

Md.—Ricards v. Wedemeyer, 75 Md. 
10, 22 A 1101. 

Mass.—Frey Co. v. S. Silk, Inc., 245 


[55 C.J.] 557 


Merely placing the goods upon the 
land of the buyer is not sufficient.°* 


[§ 564] ii. Delivery to Third Person—(aa) In 
It is sufficient to pass the property if de- 
livery is made to a third person on account of the 
buyer,®® or to a warehouseman designated by the 
buyer to receive the goods.*® 


[§ 565] (bb) Carrier®* 
general rule that delivery by the seller to a common 
carrier for transmission or transportation to the 
buyer is a sufficient delivery to the buyer®*® to pass 
the title to him,®® subject to the seller’s right of stop- 


—aaa. In General. It isa 


Mass. 534, 140 NE 259; St. John Bros. 
Co. v. Falkson, 287 Mass. 399, 130 NE 
51; Levy v. Radkay, 233 Mass. 29, 
123 NE 97; Odell v. Boston, etc., R. 
Co., 109 Mass. 50. 


Mich.—Dow Chemical Co. v. De- 
troit Chemical Works, 208 Mich. 157, 
175 NW 269, 14 ALR 1200. 

Minn.—Yallop-De Groot Co. v. Min- 
neapolis, etc., R. Co., 33 Minn. 482, 24 
NW 185. 

Mo.—T. J. Moss Tie Co. v. Stamp, 
(A.) 7 SW (2d) 407; Martz v. Big 
Horn Glass Co., (A.) 269 SW 697; 
Consolidated Flour Mills Co. v. Farm- 
ers’ Hl. Co., (A.) 247 SW 480; Lewis 
v. Imhof, 138 Mo. A. 370, 122 SW 329. 

Mont.—Mette, ete., Distilling Co. v. 
Lowrey, 39 Mont. 124, 101 P 966; Hel- 
ena First Nat. Bank v. McAndrews, 
7 Mont. 150, 14 P 763. And see Old 
Kentucky Distillery v. Stromberg- 
Mullins Co., 54 Mont. 285, 169 P 734 
(recognizing rule). 

N. Y.—Pacific Iron Works v. Long 
Island Re Col 162 UNS ¥P272 eA lard: 
v. Greasert, 61 N. Y. 1; Waldron v. 
Romaine, 22 N. Y. 368; Smith v. Ed- 
wards, 29 Hun 493; Chapman v. Kent, 
10 N. Y. Super. 224; Kellogg v. Hew- 
itt, 183 Misc. 609, 233 NYS 94; Gros- 
venor Vv. Phillips, 2. Hill 147;  Peo..v. 
Haynes, 14 Wend. 546, 28 AmD 530. 


N. C.—Albemarle Lumber Co. v. 


Wilcox 105 8N- Cia ea 10m Smt onplis 
Gwyn v. Richmond, ete. ed Re LO = 85 
N.C: 429, 39-AmR *708. 


N. D.—Elliott Supply Co. v. Green, 
35 N. D. 641, 160 NW 1002. 


Oh.—Independent Silo Co. v. Hess, 
POW. BAL 138 52:8) (ONC Ae 20, 


Pa.—Popper v. Rosen, 292 Pa. 122, 
140 A 774; Fee v. Emporium Lumber 
Co., 50 Pa. Super. 557; ‘Smith Co. v. 
Marano, 28 Pa. Dist. 848; A. J. Bates 
Coney. Paul, 17 Pa.-Dists 1095 Geuric 
HAS Mfg. Co. v. Roberts, 33 Pa. Co. 
ov0d. 


Philippine.-—Behn  v. 
Philippine 602. 

Tenn.—Sanford v. Keef, 140 Tenn. 
368, 204 SW 1154; State v. Kelly, 123 


Tenn. 556, 133 SW 1011, 36 LRANS 


Tex.—Robinson v. Houston, ete., R. 
Co., 105 Tex. 185, 146 Sw 537 [rev 
(Civ. A.) 131 SW 444]; Woods v. Half, 


Yangeo, 38 


44 Tex. 633; Lipshitz v. Earl Fruit 
Coy Cin. A.) 265 SW 1048; Clement 
Grain Co. v. Border Wholesale 
Commn. Co., (Civ. A.) 237 SW 596; 
Lee v. Gilchrist Cotton Oil Co., (Civ. 
A.) 215'SW 977; Gulf, ete., R. Co, v. 
Rotter, (Civ. WG) 104 SW 402: Orth- 


wein v. Wichita Mill, ete., Co., 32 Tex. 
Civ. A. 600,'75 SW 364 

Va.—Geoghegan v. 
Va. 92, 123 SE\387. 

Wash.—WNational Finance Co. vv. 
Emerson, 117 Wash. 297, 201 P 4. 

W. Va.—Wholesale Coal Co. v. Price 
Hill Colliery Co., 98 W. Va. 488, 128 
SE 313. , 

Eng.—Johnson v. Lancashire, etc., 
Fie OO. 3 ueab POEs soos 

Can.—Bigelow  v. 


Xcpuetiemeass 


Craigellachie- 
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page in transitu,®® and, according to some author- 
ities, subject to the seller’s len.°t However, the rule 
presupposes that: There is no agreement,®? usage of 
trade,®* or intention®* to the contrary; the goods 
are of the kind, quality,®> and amount®® ordered, and 
are in a deliverable condition;®* they are shipped 
according to the directions contained in the con- 
tract®’ or given by the buyer;°® the contract does 


Soe Distillery Co., 37 Can. S. C. 
N. S.—Ham v. Smith, 42 N. S. 321. 
Ont.—Schmidt v. Wilson & Can- 

ham, Ltd., 47 Ont. L. 194; Re \Faulk- 

ners, Ltd., 40 Ont. L. 75, 12 OntWN 

258, 38 DomLR 84 [aff 12 OntWN 

50]; Frontier Coal Co. v. Pennsyl- 

vania Cent. Coal Co., 16 OntWN 239. 


[a] Rule applies (1) where the de- 
livery (Hill Veneer Co. v. Monroe, 189 
Fed. 834) (2) or the sale (Merchants’. 
ete., Bank v. Philip J. Toomer Lum- 
ber Co., 115 Miss. 647, 76 S 565) (3) 
is unconditional. Also the rule ap- 
plies to a delivery -under a c. i. f. 
contract (Bullard v. Morgan H. Grace 
Co., 210 App. Div. 476, 206 NYS 335 
fatt. 24007 Nes ¥.),.388,. 148. NE 75591); 
Smith Co. v. Marano, 28 Pa. Dist. 848; 
Northern Grain Warehouse Co. v. 
Northwest Trading Co., 117 Wash. 
422, 201 P 9038, 204 P 202), (4) even 
though the contract of sale requires 
the seller to provide, in the contract 
with the carrier, for delivery at the 
port of destination (American Sugar 
Refining Co. v. Page, 16 F. (2d) 662). 
(5) However, the contract, although 
employing the letters ‘ce. i. f.”” as de- 
scriptive thereof, may contain provi- 
sions which are so at variance with 
the implications of a simple c. i. f. 
contract as to render the rule inap- 
plicable. National Wholesale Grocery 
Co. v. Mann, 251 Mass. 238, 146 NE 
one 

Effect of rule upon rights and du- 
- ties of carrier see Carriers § 317. 


60. U. S.—Blum v. The Ca‘ddo, 3 
F. Cas. No. 1,573, 1 Woods 64. 


Ill—Diversy v. Kellogg, 44 Ill. 114, 
92 AmD 154; Pittsburgh, etc., Coal 
Co. v. Hostler Coal, ete., Co., 147 Ill. 
A. 387; Bliss v. Geer, 7 Ill. A. 612. 

Iowa.—Ketchum, etc., Co. v. Fitz- 


gerald Harness, etc., Co., 184 Iowa 813, 
169 NW 145. 


Mo.—Scharff v. Meyer, 133 Mo. 428, 
34 SW 858, 54 AmSR 672; Lewis v. 
Imhof, 138 Mo. A. 370, 122 SW 329. 


N. J.—Kelsea v. Ramsey, etc., Mfg. 
Co., 55 N. J. L. 320, 26 A 907, 22 LRA 
415. 

N. Y.—kKrulder v. Ellison, 47 N. Y. 
36, 7 AmR 402; Waldron v. Romaine, 
22 N. Y. 368; Peo. v. Haynes, 14 Wend. 
546, 28 AmD 530. 

Pa.—Schmertz v. Dwyer, 53 Pa, 335. 

Tex.—Gulf, etc. R. Co. v. Rotter 
Bros., (Civ. A.) 104 SW 402. 

Vt.—Murray v. Morris, 91 Vt. 541, 
102 A. ‘99. 

Eng.—Dawes v. Peck, 3 Esp. 12, 170 
Reprint 521, 8 T. R. 330, 101 Reprint 
1417. 

Right of stoppage in transitu gen- 
. erally see infra §§ 889-904. 

61. Brechwald v. Peo., 21 Ill. A. 
213; State v. Peters, 91 Me. 31, 39 A 
342 (both cases being criminal prose- 
ecutions). 

Delivery as terminating lien see in- 
fra §§ 8838, 884. 

62. Ga.—Colfax Gin Co. v. Buckeye 
Cotton Oil Co., 24 Ga. A. 610, 101 SE 
697. 

Ind.—Bruno v. Phillips, 80 Ind, A. 
658, 142 NB 21. 


Mass.—Edelstone v. Schimmel, 233 


SALES 


of shipment ;7° 


Mass. 45, 123 NE 333;  T'witchell- 
Champlin Co. v. Radovsky, 207 Mass. 
72, 92 NE 1088. 

Okl.—Garrison Coal Co. v. Semple, 
82 Okl. 60, 198 P 497; Pabst Brewing 
Co. v. Smith, 39 Okl. 403, 135 P 381. 


Tex.—Central Sales Co. v. Every- 
body’s Garage, (Civ. A.) 229 SW 880. 
“63. Twitchell-Champlin Co. v. Ra- 
dovsky, 207 Mass. 72, 92 NE 1038. 

64. La—kKoen v. New Winnfield 
DrugyCo., 13 War AG 233.) 25S 7 O45 


Merchants’ ete., Bank v. Philip J. 
Toomer Lumber Co., 115 Miss. 647, 
R67 7S 5005s, Rapst brewing VCO. avs 


Smith, 39 Okl. 403, 135 P 381. 


65. Ark.—Bray Clothing Co. v. Mc- 
Kinney, 90 Ark. 161, 118 SW 406. 


Tll.— Wolf v. Dietzsch, 75 Ill. 205; 
Ellis v. Roche, 73 Ill. 280. 


Mass.—P. Garvan, Ine. v. New York 
Cent.,. ete., RR: Co., 210 Mass. 275, 96 
NE 717; Smith v. Edwar'ds, 156 Mass. 
221, 30 NE 1017. 


Mich.—Shapiro v. Goodman, 236 
Mich. 412, 210 NW 211; Kuppenheim- 
er v. Wertheimer, 107 Mich. 77, 64 
NW 952, 61 AmSR 317. 


Mont.—Mette, etc., Distilling Co. v. 
Lowrey, 39 Mont. 124, 101 P 966. 

Tex.—Lipshitz v. Earl Fruit Co., 
(Civ. A:) 265 SW 1048; Robert Mc- 
Lane Co. v. Swernmann, (Civ. A.) 189 
SW 282. 


Wash.—Osborne v. Van Atten, 3 
Wash. T. 538, 13 P 242. 


W. Va.—Vaccaro Bros. v. Farris, 92 
W. Va. 655, 115 SE 830. 


Wis.—Libman v. Fox Pioneer Scrap 
Iron Co., 175 Wis. 485, 185 NW 551; 
Berton v. Kane, 17 Wis. 37, 84 AmD 


Eng.—Vigers v. Sanderson, 


[1901] 
D3 16.08% 


66. Smith, Fitzmaurice Co. v. Har- 
ris, 126 Me. 308, 188 A 389. 

67. Frank Pure Food Co. vy. Dod- 
son, 281 Pa. 125, 126 S 243. 

68. Com. Title Ins., etc., Co. v. 
Gregson, 303 Ill. 458, 185 NE 715; 


Lopez v. Isaacs, 210 App. Div. 601, 
206 NYS 405; Pittsburgh Provision, 
ete., Co. v. Cudahy Packing Co., 260 
Pa. 135, 103 A 548. 


fa] Wrong delivery.—Where the 
seller of merchandise agreed with the 
vendee to deliver it on board a brig 
lying at pier No. 9, North river, but 
by mistake of the carman it was de- 
livered to another brig lying at pier 
No. 9, East river, and a receipt for 
the merchandise was signed by the 
master of the latter brig, which sailed 
before the mistake was discovered, 
and the seller then delivered similar 
merchandise on the other brig in ful- 
fillment of his contract, it was held 
that the title to the merchandise 
shipped on the wrong brig remained 
in the vendor, so that he could sue 
such brig for the value thereof. Wil- 
son v. Truxillo, 29 F. Cas. No. 17,841. 


69. Ark.—Fair Store No. 23. v. 
Denison, 168 Ark. 603, 271 SW 327; 
Georgia Marble, etc., Works v. Minor, 
128 Ark. 124, 193 SW 498. 


ieee 3 v. Noyes, 15 Conn. 


Ga.—McDonald v. Pearre, 5 Ga. A. 
130,°62 SE 830. 
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not require delivery at a place other than the point 
the delivery is timely’? and com- 
plete;*2 nothing remains to be done by the seller,‘* 
or, if something is to be done, it is to be done after 
title has passed;7* and the goods are consigned in 
the name of the buyer, or the bill of lading is in- 
dorsed or delivered to him, without reservation,*’® 
or, if this is not done, there is, nevertheless, an agree- 


Minn.—Hoover v. Maher, 51 Minn. 
269, 53 NW 646. 


N. Y.—Krulder v. Ellison, 47 N. Y.- 
36, 7 AmR 402; Hills v. Lynch, 26 
N. Y. Super. 42. 

Tex.—Alexander v. Heidenheimer, 
(Commn,. A.) 221 SW 942 [rev (Civ. 
A.) 205 SW 458]; Oneida Knitting Co. 
v. Popular Dry Goods Co., (Civ. A.) 
202 SW 811. 


70. St. Louis-San Francisco R. Co. - 
v. Allison, 158 Ark. 209, 250 SW 24; 
National Wholesale Grocery Co. y. 
Mann, 251 Mass. 238, 146 NE 791; 
Blakiston v. Davies, 42 Pa. Super. 
390. And see cases infra this note. 


[a] If delivery is to be made at 
buyer’s residence or place of business, 
delivery to a carrier is not a delivery 
to the buyer and does not pass title. 
Bruno v. Phillips, 80 Ind. A. 658, 142 


NE 21; Robbins v. Brazil Syndicate 
at B. Co., 63 Ind. A. 455, 114 NE 
[b] Where contract is silent as to 


place of delivery, title passes on de- 
livery to a carrier. Morotock Mfg. 


Co. v. Britt, 1 La. A. 692; State v. 
Bayer, 93 Oh. St. 72, 112 NE 197; 
Alexander v. Heidenheimer, (Tex. 


Commn. A.) 221 SW 942 [rev (Civ. A. 
205 SW 458]. p : Tae 


Necessity of delivery at 
place see supra § 553. 


71. Craven v. Stone Store, ete., Co., 
191 Ill. A. 566; Arkansas Grocer Co. 
v. Deusch, (Mo. A.) 186 SW 579. ° 


72. Jones v. Bradner, 10 Barb. (N. 
Y.) 193; Dupont v. British South 
Africa Co., 18 T. L. Ro 24 


[a] Requisites to completeness.— 
(1) A delivery to a railway carrier 
is completed so as to pass title to 
the buyer when, and only when, the 
property is loaded on, or placed 
aboard, cars (Murray v. Morris, 91 
Vt. 541, 102 A 99; Mears v. Daniels, 
84 Vt. 91, 78 A 737) (2) and put into 
the carrier’s possession (Woodbine 
Children’s Clothing Co. vy. Goldnamer, 
134 Ky. 538, 121 SW 444), (3) or, 
in other words, when the seller re- 
linquishes his control over the car 
which he is loading, and gives notice 
to the carrier that it is ready for 
shipment (Lewis v. Farmers’ Grain, 
etc., Co., 52 Cal. A. 211, 198 P 426). 
(4) Delivery in piles at a wharf 
stringpiece constituted delivery 
“alongside steamer,” within a con- 
tract of sale, and title passed, al- 
though there was no steamer at that 
place, the contract not naming any 
particular steamer. Royal Italian 
Govt. v. National Brass, ete., Tube 
, 294 Fed. 23 [certiorari den 264 
U. S. 587, 44 SCt 402, 68 L. ed. 863]. 
(5) Under an indivisible contract of 
sale, the whole order must be deliv- 
ered to the carrier before title will 
pass to the buyer. Elliott Supply 
rane Green, 35 N. D. 641, 160 NW 


73. Andrews v. U. S., 
lees 207 U. S. 229, 28 SCt 


agreed 


41 Ct. Cl. 48 
100, 52 L, ed. 


74. T. J. Moss Tie Co. v. Stamp, 
(Mo, A.) 7 SW (2d) 407. 


75. U. S.—Grove v. Brien, 8 How. 
429, 12 L. ed. 1142;.The Mary and 
Susan, 1 Wheat. 25, 4 Li ed. 27. 


Ala.—Industrial Finance Corp. v. 
Turner,’ 215 Ala. 460, 110 S 904; 


For later,cases, developments and changes in the law see Annotations, same title and section number. 
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ment or intention to pass title on delivery to the 
Under some statutes,’7 and the effect 
accorded thereto, if, except for the form of the bill 
of lading, the property would have passed to the buy- 
er on shipment of the goods, the seller’s property 
in the goods will be deemed to be only for the pur- 
pose of securing performance by the buyer of his 


earrier.*® 


obligations under the contract.7§ 


Goods not ordered. Delivery of goods to a carrier, 
to be shipped to one who has not ordered them, does 
not vest in such consignee the title to the goods: Be 


Howell v. 
73, 70 S 686; Alabama Great South- 
ern R. Co. v. Altman, 191 Ala. 429, 67 
S 589; Jones v. Sims, 6 Port, 236, 33 
AmD 313. 


Ark.—Meeter v. Paragould Whole- 
sale Grocer Co., 158 Ark. 128, 249 SW 
982; Richardson vy. Fowler, 154 Ark. 
92, 241 SW 887; Georgia Marble, etc., 
Works v. Minor, 128 Ark, 124,193 
Sw 498; Brownfield v. Dudley E. 
Jones Co., 98 Ark, 495, 136. SW. 664. 

Ga.—Powers v. Brunswick-Balke- 
Collender Co., 19 Ga. A. 706, 91 SE 
1062: Ware v. Chason, 14 Ga, A. 47, 
80 SE 21. 

Ill.—Brandenstein v. Geo. Rasmus- 
sen Co., 192 Ill. A. 545; Standard Var- 
nish Co. v. Jay, 149 Ill. A. 25. 

Iowa.—Reed v. Racine Boat Co., 
156 Iowa 12,137 NW 458; What Cheer 
Sav. Bank v. Mowery, 149 Iowa 114, 
128 NW 7. 

Ky.—People’s Sav. Bank, etc., Co. 
vy. Klempner, 191 Ky. 605, 231 SW 244. 


La.—California Fruit Exch. v. 
Meyer, 8 La. A. 198 [aff 166 La. 9, 116 
S 575]; Chaffe v. Heyner, 31 La. Ann. 
594, 

Mass.—Edelstone v. Schimmel, 233 
Mass. 45, 123 NE 333; Bay State Pa- 
per Co. v. Duggan, 214 Mass. 166, 100 
NE 1083. 

Minn.—Banik v. Chicago, ete, R. 
Co., 147 Minn. 175, 179 NW 899; Lieb 
Packing Co. v. Trocke, 136 Minn. 345, 
162 NW 449. 

Miss.—Merchants’, etc., 
Phillip J. Toomer Lumber Co., 
Miss. 647, 76 S 565. 

Mo.—Scharff v. Meyer, 133 Mo. 428, 
34 SW 858, 54 AmSR 672; Brandom 


Bank  v. 
115 


v. Power, (A.) 27 SW (2d) 65; Hoff- 
man v. Wisconsin Lumber Co., 207 
Mo. A. 440, 229 SW 289; Roaring 


Fork Potato Growers v. C. C. Clem- 
ons Produce Co., 193 Mo. A. 653, 187 
SW 617; George Gifford Co. v. Will- 
man, 187 Mo. A. 29, 173 SW 53; Aus- 
tin, etc., Cold Storage Com. Peycke 
Bros. Commn. Co., 178 Mo. A, 225, 165 
Sw 1102. 


Nebr.—J. D. & A. B. Spreckels Se- 


curities Co. v. H. W. Abts Co., 108 
Nebr. 279, 187 NW 777. 
Nev.—West v. Humphrey, 21 Nev. 


80, 25 P 446. 
N. M.—Orange County Fruit Exch. 
v. Hubbell, 10 N. M. 47, 61 P 121. 


N. Y.—Pottash v. Cleveland-Akron 
Bag Co., 197 App. Div. 763, 189 NYS 
37.55 Smith v. Edwards, 29 Hun 493; 
Jones v. Bradner, 10 Barb. 193. 


N. C.—Albemarle- Lumber Co. v. 
Wilcox, 105 N. C. 34, 10 SE 871; Gwyn 
Vv. Richmond, Clee HemcOx 85 N.C. 
429, 39 AmR 708. 

Oh.—Motch, etc., Mach. Co. v. Sid- 
ney Mach. Tool. Co., 12 Oh. A. 266. 

Pa.—Popper v. Rosen, 292 Pa. 122, 
140 A 774; Frank Pure Food Co. v. 
Dodson, 281 Pa. 125) e126 A243 > 
Mitchell v. Baker, 208 Pa. 377, 57 A 
760; Gilbert v. Ayoob, 71 Pa. "Super. 
336. 

S. C.—Virginia-Carolina Chemical 
Co. v. Laney, 100 S. C. 135, 84 SE 424. 

Tex.—Wieser v. Granger Mercan- 
tile Co., (Civ. A.) 237 SW 328; Moore 


Home Nat. Bank, 195 Ala.{v. Armour, 
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contract of sale 
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but if, by a course of dealing between a merchant 
in a city and another in the country, the former is 
authorized to send goods to the latter without spe- 
cial order, the property in goods so sent vests in the 
latter from the delivery to the carrier.*? 


[§ 566] bbb. Under F. O. B. Contract. 


Under a 
f. o. b. the point of shipment, the 


title passes at the moment of delivery to a carrier,** 


(Civ. A.) 226 SW 689; 
Orthwein v. Wichita Mill, ete,, Co., 
32 Tex. Civ. A. 600, 75 SW. 364. 

Vt.—Murray v. Morris, 91 Vt. 541, 
102 A 99. 

Va.—Rountree v. Graham, 144 Va. 
145, 131 SE 193 [foll Godwin v. Gra- 
ham, 146 Va. 440, 131 SE 927]. 

W. Va.—Mullins v. Farris, 100 W. 
Va. 540, 131 SE 6; Pine, etc., "Mfg. Co. 
Vv. American Wngineering, éte;, (Co. 97 
W. Va.-471, 125 SE 375. 

Eng.—Wait v. Baker, 2 Exch. 1, 
154 Reprint 380; Tregelles v. Sewell, 
7 H. & N. 574, 158 Reprint 600; 


Browne v. Hare, 4 H. & N. 822, 157 
Reprint 1067. 
‘Ont.—Re Faulkners, Ltd., 40 Ont. 


L. 75, 12 OntWN 258, 38 DomLR 84 
[aff 12 OntWN 50]. 


See Illustrated Postal Card, etc., 
Co. v. Holt, 85 Conn. 140, 81 A 1061 
(the property in the goods passes to 
the buyer upon the seller’s delivery 
to a carrier and notice to the buyer 
that the carrier holds the goods sub- 
ject to his order): 


{a] Third person.—(1) Where a 
bill of lading for goods consigned is 
special to deliver the goods to the 
consignee for the use or on account 
of a third party, the property in the 
goods vests in the latter and not in 
the consignee. Richardson’ v. Hutch- 
inson, 20 Fla. 21. (2) Where a wire 
company instructed its correspond- 
ents to purchase iron rods for it, and 
to take and-receive the bills of lad- 
ing therefor, to hold as security for 
the repayment of the purchase 
money, the title to the goods vested 
in the correspondents, although the 
company’s agents obtained posses- 
sion of bills of lading from the ship- 
pers, where they immediately in- 
dorsed and delivered them to the cor- 
respondents in exchange for the lat- 
ter’s acceptances. Baring v. Galpin, 
57 Conn, 352, 18 A 266,'/5 LRA 300. 
(3) Where consignment is made to a 
third person under a pool car arrange- 
ment, with the expectation that such 
person will reconsign to the buyer, 
and the buyer does not know of or 
consent to the arrangement, title does 
not vest in him on delivery to the 
earrier. Old Kentucky Distillery v. 
Stromberg-Mullins Co., 54 Mont. 285, 
169 P 734. 


Reservation of title see infra §§ 
595-599. 
76. Meeter v. Paragould Whole- 


sale Grocer Co., 158 Ark. 128, 249 SW 
982; Richardson v. Fowler, 154 Ark. 
92, 241 SW 887; McGehee v. Yunker, 
137 Ark. BIG) 209 SW 65; Austin, ete., 
Cold Storage Corie Peycke Bros. 
Commn. Co., 178 Mo. A. 225, 165 SW 
16 2 FD acs Ane Spreckels Securi- 
ties Co. v. H. W. Abts Co., 108 a 
279, 187 NW 777; Glanzer v. J. 
Armsby Co., 100 Misc. 476, 165 NYS 
1006+ 


Evidence of intent see infra § 568. 
F. o. b. shipment see infra § 566. 


77. See statutory provisions. 
78. Alderman v. Westinghouse 
Air Brake Co., 92 Conn. 419, 103 A 


267; (Banik ‘v. Chicago, etce., (R. Co. 
147 Minn. 175, 179 NW 899; Standard 
Casing Co. v. California Casing Co., 


that 1s, when the goods are placed on board ears or 
a vessel’? for transportation to the buyer. 
this rule is subordinate to the intention of the par- 


While 


233 N. Y. 413, 135 NE 834. 
79. Ruhl v. Corner, 63 


80. Morberger v. 
Serg. & R. (Pa.) 26. 

81. U. S.—Higgins v. California 
Prune, ete:, Growers, 16 F. (2d) 190 
[pet for certiorari dism 273 'U. S. 781 
mem, 47 SCt 460 mem, 71 L. ed. 889 
mem]; Hoffman v. Gosline, 172 Fed. 
LS} 96 CCA 318. 

Ala.—Browne vy. Giger, 128 S 174; 
National Chemical Co. 'v. National 
Aniline, ete.,,Co., “3 Ala. WA. 469). 57 
S 114. 

Ill.— Price v. Neiman Bros. Co., 
Ill, A. 157; - Alberti 
Fruit Co., 238 Til; Act. 

La.—Acme Burlap Bag ee v. Har- 
din Bag Co., 1 La. A. 379 

Md.—International Co. v. Sun-Maid 
rT ae Growers, 146 Md. 608, 127 A 


Md. 179. 
Hackenberg, 13 


240 
vy. Associated 


Mo.—Tuttle Vi Bracey-Howard 
vate Co., 136 Mo. A. 309, 117 SW 


N. Y.—Perkins v. Minford, 235 N. 
Y. 3801, 139 NE 276; Rosenberg v. 
F. S. Buffum Cos 234 N.Y. 338, 137 
NE 609; Standard Casing Co. v. Cali- 
fornia Casing Cot 23384 N ven 413.8 8m 
NE 834; Porter v. Pennsylvania Ase 
Gol Olle App. Div. 49, 215 NYS 727; 
Hauck Food Products Corp. v. Steven- 
son, 203 App. Div. 308, 197 NYS 34 
[rev 118 Misc. 31, 192 ‘NYS 42]. 

Okl.—Roth y.. Roach, 115 Okl. 
242 P 201. 


Pa.—New York, ice Co. v. Cunard 
Coal: Cos7286) Pa. 72, 237 Avs82s: 

Ss. Cesiaddard ras ete, (iron 
Co. ‘Vv. Brock, 112.S4C, 323, 99 SE 769. 

S. D.—Braufman y. Bender, 225 NW 
69;5J. B. ColtiCo-ryv. Hayenga, 52)S.°D; 
201, 217 NW 187. 

Presumption see infra § 568. 

82. U. S—Brown Lumber Co. v. 
rennet Revenue Comr., 35 FEF. (2d) 


LIS 


Ark.—Planters’ Fertilizer, ete., Co. 


v. Columbia Cotton Oil Co., 126 Ark. 
19, 189 SW 166. 
J.—Richter v. Zoccoli, 8 N. J. 


N. 
Mise. 289, 150 A 1 


N. Y.—Disch v. National Surety 
Co., 2038 App. Div. 723, 196 NYS 833. 


Pa.—Dentzel v. Island Park Assoc., 
229 Pa. 408, 78 A 935, 33 LRANS 54. 


Va.—Birdsong v. American Peanut 
Corp., 149 Va. 755, 141 SE 759; Roun- 
tree v. Graham, 144 Va. 145, 131 SE 
193 [foll Godwin v. Graham, 146 Va. 
440, 131 SE 927]; Lawson v. Hobbs, 
120 Va. 690, 91 SE 750. 


Wis.—McCollum _ vy. 
ete, R.. Co., 152 Wis: 
1129. 


[a] Until property is loaded (1) 
on, or placed aboard, cars, the title 
remains in the seller. Pottash v. 
Southern Cotton Oil Co., 11 F. (2d) 
529; Lewis v. Farmers’ Grain, etc., 
Co., 52 Cal. A, 211, 198 P 426; Schen- 
ning v. Devere, etc., Lumber Co., 173 
Wis. 20, 180 NW 136; Badger State 
Lumber Co. v. G. W. Jones Lumber 
Co., 140 Wis. 78, 121 NW 933; State 
v. Patterson, 138 Wis. 475, 120 NW 
227%, (2) This is true even though 


Minneapolis, 
435, 139 NW 
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ties,°* it is held that the fact that the bill of lading 
is made out to the seller or his order, or to his agent, 
does not necessarily indicate an inconsistent inten- 
The rule does not, of course, apply where 
the contract calls for delivery f. 0. b. destination or 
place other than the point of shipment.*® 


[§ 567] ccc. Goods Not Specific. 
that delivery to a carrier is sufficient to pass title to 
the buyer®® may apply although the goods were not 
specific or ascertained at the time the contract of sale 
was entered into,*’ the delivery in such case being 
equivalent to an appropriation by the seller,’® it 
does not apply where the buyer has not given an ex- 
press or implied assent to the appropriation of the 
goods, but has repudiated the contract before deliv- 


tion.84 


ery to the carrier.®® 


the property has been brought to a 
railway siding for loading. Schen- 
ning v. Devere, etc., Lumber Co., su- 
pra. 

[b] Subsequent unloading and re- 
loading by the seller in no way im- 
pair the ownership of the buyer ac- 
quired when the property was orig- 
inally placed on board cars. McCol- 
lum v. Minneapolis, ete., R. Co., 152 
Wis. 435, 139 NW 1129. 

83. International Co. v. Sun-Maid 
Raisin Growers, 146 Md. 608, 127 A 
393; Rosenberg v. F. S. Buffum Co., 
234 N. Y. 338, 137 NE 609; Standard 
Casing Co. v. California Casing Co., 
23 oFNGe Vou eloge Le OrUINis, sso 4i.) Laut — 
man v. ‘Bender, (S:. D.) 225 NW 69; 
Rountree v. Graham, 144 Va. 145, 131 
Si 193 [foll Godwin v. Graham, 146 
Va. 440, 131 SE 927]. 


84. Rosenberg v. F. S. Buffum 
Co., 234 N. Y. 338, 137 NE 609; Stand- 
ard Casing Co. v. California Casing 
Co., 233. N. Y. 413,.135 NE’ 834; Por- 
ter v. Pennsylvania Exe Co, 217 App. 
Div. 49, 215 NYS 727; Hauck Food 
Products Corp: +. VW Stevenson, 203 
App. Div. 308, 197 NYS 34 [rev 118 
Mise. 31, 192 NYS 42]. 

85. Burgie v. Hicks, 203 Fed. 340; 
Manufacturers’ Commercial Co. v. 
Rochester R. Co., 117 NYS, 989 [aff 
137 App. Div. 882 mem, 123° NYS 1128 
mem]. 

86. See supra § 565. 

87. U. S.—Easton v. Wostenholm, 
137 Fed. 524, 70 CCA: 108; Blum v. 
The Caddo, 3. Cas. No. Dios 
Woods 64; Low v. Andrews, 15 F. 
Cas. No. 8,559, 1 Story 38. 


Ala.—Foley v. Felrath, 98 Ala. 176, 
130s) 485.) 39. AmSR) 39: Pilegreen) Vv: 
Stale, 71 Ala. 368. ' 


Ark.—Burton vy. Baird, 44 Ark. 556. 
Ga.—Watkins v. Paine, 57 Ga. 50. 
Ill.—Diversy v. Kellogg, 44 Ill. 114, 


92 AmD 154; Carthage v. Duvall, 105 
MilpeeA 2S ateR Ocal 234, (66 INE 
1099]; Munsell v. Carthage, 105 Ill. 


A. 119 [aff 203 Ill. 474, 67 NE 831]; 
Bliss v. Geer, 7 Ill. A. 612. 


Ind.—Pennsylvyania Co. v. Holder- 
man, 69 Ind. 18 


Me.—State v. Peters, 91 Me. 31, 39 
A 342; Torrey v. Corliss, 33 Me. 333; 
Barry v. Palmer, 19 Me. 303. 


Md.—Campbell v. Ehlen, 76 Md. 93, 
24 A 420. 

Mass.—Lord vy. Edwards, 148 Mass. 
476, 20 NE 161, 12 AmSR 581, 2 LRA 
519; Odell v. Boston, ete ReiCos, 109 


Mass. 50es) Kinehs vz Mansfield, 97 
Mass. 89; Putnam vy. Tillotson, 13 
Mete. 517. 

Mich.—Althouse v. McMillan, 132 
Mich. 145, 92 NW 941; Kuppenhei- 


mer v. Wertheimer, 107 Mich. 77, 64 
NW 952, 61 AmSR 317. 


SALES 


While the rule 


intent.?& 


Mo.—Scharff v. Meyer, 133 Mo. 428, 
34 SW 858, 54 AmSR 672; Hening v. 
Powell, 33 Mo. 468. . 

Nebr.—Neimeyer Lumber Co. v. 
Burlington, ete., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 

ay H.—Arnold v. Prout, 51 N. H. 
587. 

N. J.—Kelsea v. Ramsey, etc., Mfg. 
Co., 55 N. J. L. 320, 26 A 907, 22 LRA 
415. 


N. Y.—Bailey v. Hudson River R. 
Co., 49 N. Y. 70; Krulder v. Ellison, 
AT _N.. Y. 36, 7. AmR 402; Columbia 
Mills v. Machenbach Importing. Co., 
127. Mise, 293, L9LIN YS: 325. 


N. C.—Upshur Guano Co. v. Mal- 
loy, 104 N. C. 674, 10 SH 472. 


Or.—Barr v. Borthwick, 19 Or. 578, 
25) P3860; 


Pa.—Diehl v. McCormick, 143 Pa. 
584, 22 A 1033; Bacharach v. Chester 
Freight Line, 133 Pa. 414, 19 A 409; 
Schmertz v. Dwyer, 53 Pa. 335. 


R. I.—Hobart v. Littlefield, 13 R. 
I. 341. 


Tex.—Greif v. Seligman, (Civ. A.) 
82 SW 5383. 
Wis.—Sarbecker v. State, 65 Wis. 


171, 26 NW 541, 56 AmR 624; 
ney v. Higby, 4 Wis. 154. 


Eng.—Vale v. Bayle, Cowp. 294, 98 
Reprint 1094; Snee v. Prescot, 1 Atk. 
248, 26 Reprint 157; Fragano v. Long, 
ABS Coo, Oe HCI V551, 107 Re= 
print 1040; Dutton v. Solomonson, 3 
B. & P. 582, 127 Reprint 314; Cooke 
Veg Ludlow, peesmoos Exo IN geete md ih Oto 
Reprint 569; Joyce v. Swann, 17 C. 
B. N. S. 84, 112 ECL 84; Dawes v. 
Peck, 3 Hsp. 12, 170 Reprint 521; 8 
T. R. 330, 101 Reprint 1417; Groning 


Ran- 


v. Mendham, 5 M. & S. 189, 105 Re- | 


print 1020; Godfrey v. Furzo, 3 P. 
Wms. 185, 24 Reprint 1022; Copeland 
v. Lewis, 2 Stark. 33, 3 ECL 305, 171 
Reprint 563. 


88. See supra § 547. 


89. Frank Pure Food Co. v. Dod- 
son, 281 Pa. 125, 126 A 243. 


Necessity of assent of buyer to ap- 
propriation by seller generally see 
supra § 548. 


90. Smith, Fitzmaurice Co. v. Har- 
ris, 126 Me. 308, 1388 A 3889; Banik v. 
Chicago, ete., R. Co, 147 Minn. 175, 
179 NW 899; Lewis v. American R. 
Express Co., 111 Misc. 146, 180 NYS 
V5 


91. Shepherd v. Butcher Tool, etc., 
Co., 198 Ala. '275, 73 S 498; Whitaker 
v. Dunlap-Morgan Co., 44 Cal. A. 140, 
186 P 181; Alderman Bros. Co. -v. 
Westinghouse Air Brake Co., 92 Conn. 
419, 103 A 267. 


92. Porter v. Pennsylvania R. Co., 
217 App. Div. 49, 215 NYS 727. See 
St. John Bros. Co. v.. Falkson, 237 


[$§ 566-569 


[§ 568] ddd. Evidence and Province of Court. It 
will be presumed that delivery by the seller to a car- 
rier for transportation to the buyer passes title to 
the buyer,®® at least where the delivery is f. o. b. 
the point of shipment,®! the goods are consigned to 
the buyer,®? and the seller has no further duties un- 
der the contract;°* and conversely it will be pre- 
sumed that title does not pass where the seller takes 
the bill of lading in his own name;°* but these pre- 
sumptions may be rebutted and overcome®® by com- 
petent®® and pertinent®? proof showing a contrary 
Whether the parties intended delivery to 
a carrier to vest title in the buyer is a question of law 
for the court where the facts are not in dispute.®® 

[§ 569] jj. Constructive or Symbolical Delivery— 
(aa) In General. 


A constructive or symbolical de- 


Mass. 399, 130 NE 51 (the naming of 
the buyer as xconsignee is some evi- 
dence that he is the owner); Edel- 
stone v. Schimmel, 233 Mass. 45, 123 
NE 333 (delivery of the goods ‘to a 
common carrier, together with the 
taking of a nonnegotiable bill of lad- 
ing in the name: of the buyer, is 
strong proof of intention to transfer 
title to the buyer). 


93. Glanzer v. J. K. Armsby Co., 
100 Mise. 476,°165 NYS 1006; Cotton 
States Hosiery Mills . v. Buchwald, 
194 NYS 145. 


94. Banik v. Chicago, etc., R. Co., 
147 Minn. 175, 179 NW 899. 


95. Cincinnati, ete., R. Co. v. Vre- 
denburgh Sawmill Co., 13 Ala. A. 442, 
69 S 228; Porter v. Pennsylvania R. 
Co., 217 App. Div. 49, 215 NYS 727. 


[a] Presumption held overcome. 
—Banik v. Chicago, ete., R. Co., 147 
Minn. 175,.179 NW 899. 


[b] Presumption not rebutted.— 
Where goods were shipped on a 
straight bill of lading and the con- 
signee by contract released the car- 
rier on delivery to its siding, the fact 
that a draft on the consignor’s agent 
was attached would not rebut the 
presumption that title passed on de- 
livery to the carrier. Buckeye Cot- 
ton Oil Co. v. Matheson, 104 S. C. 430, 
89 SE 478. 


96. McGehee v. Yunker, 137 Ane 
397, 209 SW 65. 


[a] Oral proof is admissible to 
show what the real intention of the 
parties was. McGehee y. Yunker, 137 
Ark, 397, 209 SW 65. 


{b] Retention of bill of lading.— 
(1) Although goods delivered to a 
carrier were consigned to the buyer 
on an open bill of lading, it is com- 
petent for the shipper to prove that 
a consummation of the sale by a de- 
livery of the property was not in- 
tended; and the fact that the bill of 
lading was not forwarded to the buy- 
er, but was held in control of the 
shipper, is admissible to show that 
there was no intention to deliver. 
Georgia Marble Finishing Works v. 
Minor, 128 Ark. 124, 193 SW 498. (2) 
That retention of a bill of lading by 
the shipper was entirely through mis- 
take of his shipping clerk would war- 
rant an inference that there was an 
intention to consummate the sale by 
delivery to the carrier. Georgia Mar- 
ble Finishing Works v. Minor, supra. 


97. Hoffman v. Gosline, 172 Fed, 
135) 96 CCARSER. 


98. Dewberry-Hargett Ce. v. 
kansas State Bank, 164 Ark 
SW 301. 

99. Lewis v. Farmers’ Grain, etc., 
Coy, 52) Cal. VAs 291, S198" P7426: 


As- 
. 223, 261 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 569-570] 


livery may be sufficient to pass title,! at least as be- 
tween the parties;? and where an actual manual de- 
livery is impracticable, a constructive or symbolical 
delivery is sufficient,®? not only as between the par- 
ties,t but even as against third persons.°® 
livery may be made by the delivery of the key of 
the building containing the goods,® as well as by 
the delivery of a bill of sale,? ginner’s® or compress 
company’s® receipt for cotton, warehouse receipt or 
order,'® shipping receipt,!! bill of lading,!? or other 
documents constituting indicia of title.13 
delivery should, however, be followed by some act 
on the part of the buyer tending to show ownership 
A promise of the seller 


and control of the goods.14 


1. Ala.—Shriner v. Meyer, 171 Ala. 
112, 55 S 156, AnnCas1913A 1103. 

Ark.—Cate-La Nieve Co. v. Plant, 
172 Ark. 82, 287 SW 750. 


Cal.—Botsford v. Heney, 107 P 593, 
12 Cal. A. 380, 107 P 598. 

Ill. Helburn Leather Co. v. Stone, 
205/111. A. 347; 

Mass.-—Carroll  v. 
Mass. 593, 99 NE 477. 

Nev.—Cassinelli v. Humphrey Sup- 
ply Co., 43 Nev. 208, 183 P 528. 

S. C.—Buckeye Cotton Oil Co. v. 
Matheson, 104 S. C. 430, 89 SE 478. 

2. U. S.—Audenried v. Randall, 2 
F. Cas. No. 644, 3 Cliff. 99. 


Haskins, 212 


Fla.—Mitchell v. McLean, 7 Fla. 
329. 

Ga.—Perdue v. Griffin, 32 Ga. A. 
100, 122 SH 713. 

Me.—Bethel Steam Mill Co. v. 
Brown, 57 Me. 9, 99 AmD 752; Boyn- 


ton v. Veazie, 24 Me. 286. 


Md.—Atwell v. Miller, 6 Md. 10, 61 
AmD 294. 

3. Puckett v. Reed, 31 Ark. 131; 
Heyns v. Meyer, 46 Ind. A. 45, 91 NE 
973; Rice v. Austin, 17 Mass. 197. 


4 Audenried v. Randall, 2 F. Cas. 
No. 644, 3 Cliff. 99; Boynton v. Vea- 
zie, 24 Me. 286; Atwell v. Miller, 6 
ce 10, 61 AmD 294. 


U. S.—Gibson v. 
iow: 384, 12 L. ed. 1123. 


Ark.—McDermott v. Kimball Lum- 


Stevens, 8 


ber Co., 102 Ark. 344, 144 SW 524, 39 
LRANS 461; Puckett v. Reed, 31 Ark. 
TS) 


Me.—Vining v. Gilbreth, 39 Me. 
496; Haskell v. Greely, 3 Me. 425. 


Mass.-—Russell v. O’Brien, lye 
Mass. 349; Gardner v. Howland, 2 
Pick. 599; Rice v. Austin, 17 Mass. 
197. 

. Miss.—Jordan v. Harris, 
PAE 

Pa.—Barr v. Reitz, 53 Pa. 256. 

Wis.—Sharp v. Carroll, 66 Wis. 62, 
27 NW 832. 


Ont.—Middlebrook v. Thompson, 19 
Wi Ci Qu s., 307. 

[a] Character of property.— While 
a symbolical delivery may be suffi- 
cient in the case of actual chattels, 
such as logs in a boom, and which 
are aS capable of possession by one 
party as the other, and the parties 
intend an immediate and unqualified 
transfer to the buyer, the rule does 
not apply to the sale of grass which 
at the time is not matured and not 
fit to be cut, and is not intended to 
be cut until grown, and plucking a 
handful of such grass and delivering 
it to the buyer is not a constructive 
delivery which will pass title as 
against third persons. Lamson vy. 
Pateh, 5 Allen (Mass.) 586, 81 AmD 
765. 


6. Cal.—Howe v. Johnson, 117 Cal. 
[55 C. J.—36] 


31 Miss. 


SALES 


Such de- 


Such a 


37, 48 P 978. 
Me.—Vining v. Gilbreth, 39 Me. 496. 


Mass.—Packard v. Dunsmore, 11 
Cush. 282. 
Miss.—Aberdeen First Nat. Bank 


v. Peugh, 129 Miss. 817, 93 S 355. 


N. Y.—Wilkes v. Ferris, 5 Johns. 
335, 4 AmD 364. 


Pa.—Janney v. Howard,~-150 Pa. 
339, 24 A 740; Barr v. Reitz, 53 Pa. 
256. 


Wis.—Sharp v. Carroll, 
27 NW 882. 

Ont.—Lockhart v. Pannell, 22 U. C. 
Care OOK. 


Newfoundl.—Cullen  v. 
Newfoundl. 216. 


7. Leonard v. Davis, 1 Black (U. 
S.) 476, 17 L. ed. 222; Gibson v. Ste- 
vens, 8 How. (U..S.) 384, t2-Li ed: 
1123; Collins v. Wayne Lumber Co., 
128 Mo. 451, 31 SW 24. 


Transfer of title by bill of sale 
generally see infra § 589. 


8 Puckett v. Reed, 31 Ark. 131. 


9. Carpenter v. Coffey, (Tex. Civ. 
A.) 245 SW 1041 (as between the par- 
ties, where they intend the delivery 
of the receipt to operate as a deliv- 
ery of the cotton and pass title there- 
to). ‘ 


66 Wis. 62, 


Miller,. 1 


10. See infra § 570. 

11. Rumsey v. Nickerson, 385 Ill. 
A; 188. 

12. See Carriers § 265. 

13: U. S.—Gibson v. Stevens, 8 


How. 384, 12 L. ed. 1123. 


Mass.—Gardner v. Howland, 2 Pick. 
599. 


Mich.—Clement-v. Michigan Cloth- 
ue Co,, 110 Mich. 458, 68 NW 224. 


C.—Ex p. Harris, 141 S. C. 430, 
140° SE 101. 


Eng.—Ant. Jurgens Margarinefab- 
rieken v. Dreyfus, [1914] 3 K. B. 40; 
Zwinger v. Samuda, Holt N. P. 395, 
3 ECL 159, 171 Reprint 283, 7 Taunt. 
265, 2 ECL 356, 129 Reprint 106. 


And see Commerce Trust, etc., 
Bank v. Schuler, (Mo. A.) 27 SW (2d) 
492 (recognizing the rule, but holding 
the writing in question not to be a 
document of title within the mean- 
ing thereof). 


[a] Public instrument or docu- 
ment is within the application of the 
rule in some jurisdictions, by virtue 
of code provisions and the construc- 
tion placed thereon. Viegelmann v. 
Perez, 37 Philippine 678; Florendo v. 
Foz, 20 Philippine 388. 


14. Schick v. Rehkop, (Mo. A.) 
237 SW 209; Comaita v. Kyle, 19 Nev. 
38, 5 P 666; Lawrence v. Burnham, 
4 Nev. 361, 97 AmD 540; Janney v. 
Howard, 150 Pa. 339, 24 A 740. 


[a] Assertion of dominion by buy- 
er is sufficient to evidence construc- 
tive delivery. Stephenson v. Wyatt 
Hardware Co., 36 Ga. A. 57, 1385 SE 
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to make future delivery is not the equivalent of pres- 
ent constructive delivery.1® 


Whisky certificate delivered for a valuable con- 
sideration carries title to the goods which it covers 
as against duplicate certificates bearing earlier dates 
but delivered for value at a later time.1® 


[§ 570] (bb) Warehouse 
Where the goods are deposited in a warehouse, the 
property therein will pass by the delivery of a ware- 
house receipt,’ or an order on the warehouseman 
for the delivery of the goods to the buyer,!*® provided 
the transfer of the receipt is assented to, or the or- 
der is accepted by, the warehouseman,?® and if, the 


Receipt or Order. 


316. 


15. Perdue v. Griffin, 32 Ga. A. 100, 
122, SE 713. 


_16. Moore v. Thomas Moore Dis- 
tilling \Con Ze Pas Blea oeASsAane 


17. U. S.—Brooke vy. Scoggins, 4 
F. Cas. No. 1,936. 


Cal.—Horr v. Barker, 8 Cal. 609. 


POS ana ko ear v. McLean, 7 Fla. 

pata ih ecle v. Cabell, 10 Bush 

see noe v. Kendall, 10 La. Ann. , 
Mass.—Farnum v. Pitcher, 151 


Mass. 470, 24 NE 590. 


N. Y.—O’Kane v. North Ameri- 
ean Distilling Co., 171 NYS 275. 


‘ 


pepe toe v. Gerow, 40 Pa. Co. 
Wis.—Fenelon v. Hogoboom, 31 
Wis. 172. 


Negotiability and transfer of ware- 
house receipts generally see Ware- 
housemen [40 Cyc 414]. 


18. Cal.—Horr v. Barker, 
603, 11 :Cal: 393, 70°"AmD 791. 


Ill.—Van Duzor v. Allen, 90 Tl. 
499; Webster v. Granger, 78 Ill. 230; 
Peterson v. Bostrom, 99 Tll. A? 210. 


Ind.—Cloud v. Moorman, 18 Ina. 
40; Legg v. Leyman, 8 Blackf. 148. 


Sy eh Gaus v. Milliken, 57 Me. 


. Mass.—Russell  v. 
Mass. 349; Hatch v. Lincoln, 12 Cush. 
31; Hatch v. Bayley, 12 Cush. 27. 

Mich.—Carpenter v. Graham, 
Mich. 191, 3 NW 974. 


Miss.—Jordan vy. Harris, 
257. 


Tex.—Adoue v. Seeligson, 
5938. 


Wash.—Sweeney v. Frank Water- 
house, 39 Wash. 507, 81 P 1005. 


Eng.—Greaves v. Hepke, 2 B. & Ald. 
131, 106 Reprint 315; Tucker v. Rus- 
ton, 2 C. & P. 86, 12 ECL 465, 172 Re- 
print 39; Moore v. Campbell, 10 Exch. 
323, 156 Reprint 467. 


Ont.—Tucker v. Ross, 19 U. C. Q. 
B. 2:95. 


Order on third person in possession 
generally see supra § 560. 


19. Mass.—Hallgarten v. Oldham, 
135 Mass. 1, 46 AmR 4388. 


N. Y.—Mayer v. Beggs, 9 Mise. 352, 
29 NYS 702. 


Oh.—Newhall v. Langdon, 39 Oh. 
St. 87, 48 AmR 426. 


Eng.—Swanwick v. Sothern, 9 A. 
& HE. 895, 36 ECL 465, 112 Reprint 
1453; Hammond vy. Anderson, 1 B. 
Sloe oN ME AtO9; ates POD Ct me oe mee 
Campb., 243, 170 Reprint 1143; 
Stonard v. Dunkin, 2 Campb. 344, 170 
Reprint 1178; Whitehouse v. Frost, 
12 Hast 614, 104 Reprint 239; Pear- 
son v. Dawson, E. B. & E. 448, 96 


8 Cal.’ 


O’Brien, 127 


42 
31 Miss. 


54 Tex. 
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goods sold being part of a mass, there is an appro- 
priation.2° But the acceptance of the delivery order 
will not transfer the property if something remains 
to be done, such as weighing or measuring, to iden- 
tify the goods or ascertain the quantity sold.*? 


Question for jury. The evidence may be such as 
to render it appropriate for the jury to determine 
whether the parties did or did not intend title to pass 
on the delivery of a storage or warehouse receipt.?? 


[§ 571] kk. Partial Delivery. An entire execu- 
tory contract of sale may be divisible in the per- 
formance thereof so that, if such is the intent of the 
parties, a delivery of a part of the goods will pass 
the property in such part to the buyer,?® even as 
against third persons;?4 but where a specific quan- 
tity is sold to be loaded on a car or vessel, the prop- 


HCL 448, 120 Reprint 576. 


Man.—Jones v. Henderson, 
433. 


Ont.—Inglis v. Richardson, 29 Ont. 
L. 229, 4 OntWN 1519. 


20. Edson v. Magee, 43 Pa. Super. 
297; Coffey v. Quebec Bank, 20 U. 
Cer r '0: ; 


[a] Payment of warehouse rent 
for unascertained goods is not suf- 
ficient to show a delivery which will 
pass title. White v. Wilks, 5 Taunt. 
176, 1 ECL 98, 128 Reprint 654. 

Appropriation generally see supra 
§§ 5438-549. ; 

21. Batre v. Simpson, 4 Ala. 305; 
Ropes v. Lane, 9 Allen (Mass.) 502; 
Kein v. Tupper, 52 N. Y. 550 [aff 
33 N. Y. Super. 465]; Swanwick v. 
Sothern, 9 A. & EH. 895, 36 ECL 465, 
112 Reprint 1453; Withers v. Lyss, 
4) Campb. ~237,7171 Reprint’ 76, Holt 
N. P. 18, 3 ECL 18, 171 Reprint 145; 
Busk v. ‘Davis, 2 M. & S. 397, 105 
Reprint 429, 5 Taunt. 622 note, 1 
ECL 319, 128 Reprint 834. 


22. Loval v. Wolf, 179 Ala. 505, 
60 S 298; Scofield v. Barowsky, 249 
Mass. 1, 143 NE 921. 


23. U. S.—Guy v. U. S., 25 Ct. Cl. 
61. 


Ga.—Wilson v. Paulsen, 57 Ga. 596. 
Ind.——Keen v. Preston, 24 Ind. 395. 
Mass.—Mason v. Thompson, 18 
Pick. 305. 
Mich.—Summers _ v. 
Mich. 272, 49 NW 570. 
Minn.—Fishback v. Van Dusen, 33 
Minn. 111, 22 NW 244. 
Tex.—Extence v. Stewart, (Civ. A.) 
26 SW 896. ; 
Vt.—Hunt v. Thurman, 15 Vt. 336, 
40 AmD 683. 


3 Man. 


Wagener, 87 


W. Va.—Buskirk v. Peck, 57 W. 
Va. 360, 50 SH 432. 

24. State v. Knapp, etc., Co., 13 
Mo.) A. 467)"""Bush vi "Barfield 1 


Coldw. (Tenn.) 92. 


25. Hays v. Pittsburgh, etc., Pack- 
et GCo., 33 Fed. 552; Summers. v. 
Wagner, 87 Mich. 272, 49 NW 570; 
Bisenberg v. Nelson, (Mo. A.) 247 
Sw 244,. 247 [cit Cyc]; Gilbert. v. 
New York Cent., etc., R. Co., 4 Hun 
GN. Ys) 378.06 "Lhomps: & iC. 662: 


Completion of loading as essential 
to appropriation see supra § 547. 


Necessity of complete delivery to 
carrier see supra § 565. 


26. Summers v. Wagner, 87 Mich. 
272, 49 NW 570. 

27. Waldron v. Chase, 37 Me. 414, 
59 AmD 56; Hobbs v. Carr, 127 Mass. 
532; Legg v. Willard, 17_ Pick. 
(Mass.) 140, 28 AmD 282; Damon 
v. Osborn, 1 Pick. (Mass.) 476, 11 
AmD 229. 


r Ann. 72; 


SALES 


ties.25 In some 


chasers,** if the 
tually accepts,?° 


28. 


29. 
Cows 
Mass. 


Hobbs v. Carr, 127 Mass. 532. 
Automatic Time-Table Adv. 
Automatic Time-Table Co., 208 
252, 94 NE 462. 
30. Berry v. Waterman, 
497, 15 S 234; 
70 Pa, 443. 
31. Young v. M. P. Berglas Mfg. 
Co., 229 App. Div. 278, 241 NYS 697. 
32. Delivery as passing title: 
oe as of uniform mass see supra 
Under contract of sale or return see 
infra § 592. 
When coupled, or not coupled, with 


71 Miss. 
Wanamaker vy. Yerkes, 


Pee see supra § 533; infra § 
33. U. S.—Louisville, ete., R. Co. 


VilUnos 267 Unease 395, 4645 Oth 233) 
69) Leeds 16:78, safle? eCtwiGl W268 13 
Wyoming Nat. Bank v. Dayton, 102 
U.S.) 59, 26 L.. ed... 773s Hill Veneer 
Co: v. Monroe, 189 Fed. 834; 
Carnahan v. Bailey, 28 Fed. 519; 
Buffum v. Merry, 4 F. Cas. No. 2,112, 
38 Mason 478; Harper v. Dougherty, 
Et Vink ECas..No.6,087;.:2' Cranch «C.-C. 


Ala.—Rattary v. Cook, 50 Ala. 352. 
Cal.—Gardiner v. McDonogh, 147 
Cal. 318, 81 P 964; Hewlet v. Flint, 
7 Cal. 264; Reiter v. Anderson, 87 
Cal. A. 642, 262 P 415. 
Colo.—Finding  v. 
Colo. 596, 23 P 1004; Colorado Trad- 
ing, ete; Con va Oliver, 20m Colon ZAC 

20%; 178 P7308: 
Conn.—Katz v. Delohery Hat Co., 
97) Conn 5665, 011s" Ai’ssal Patten’ v. 


Hartman,, 14 


Smith, 5 Conn. 196. 

Ida.—Bowman v. Adams, 45 Ida. 
2A eG 1 P6798 

Ill.—Callaghan v. Myers, 89 Ill. 
566; Pease v. Dawson, 97 Ill. A. 620 
[aff 197 Ill. 340, 64 NE 366]; Wash- 
burne v. Burke, 84 Ill. A. 587. 

Ky.—Knoxville Tinware, etc., Co. 


v. Howard, 219 Ky. 106, 292 SW 762; 
Shadoan v. Kenney, 56 SW 506, 21 
KyL 1819. 


La.—Stevens v. Wellington, 1 La. 
Weld v. Donlin, 13 La. 460. 


Me.—Hotchkiss' v. Hunt, 49 Me. 
213; Veazie v. Holmes, 40 Me, 69. 


Mass.—Taber v. Lawrence, 134 
Mass. 94; Gardner v. Lane, 9 Allen 
492, 85 AmD 779. 


Mich.—Dow Chemical Co. v. De- 
troit Chemical Works, 208 Mich. 157, 
175 NW 269, 14 ALR 1200. 


Minn.—Fredette v. Thomas, 57 
Minn. 190, 58 NW 984; Yallop-De 
Groot Co. v. Minneapolis, ete., R. Co., 
33 Minn. 482, 24 NW 185. 

Mo.—Gatzweiler v. Morgner, 51 
Mo. 47; T. J. Moss Tie Co. v. Stamp, 
(A.) 7 SW (2d) 407. . 


Nev.—Clute v. Steele, 6 Nev. 335. 


en le 
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erty in the goods does not pass as fast as they are 
loaded, and before the delivery is complete,?* unless 
it appears that such was the intention of the par- 


jurisdictions a delivery of a part 


of the goods is sufficient to pass title to the whole,?* 
even as against creditors of the seller,?* unless the 
undelivered part is not completed or in a deliverable 
state;2® but in other jurisdictions a partial delivery 
to the buyer does not pass title to the part not deliv- 
ered;?° and in still other jurisdictions the question 
is regarded as one of intention.*? 


[§ 572] (c) Effect of Delivery.” 
the buyer will, in the absence of anything to indicate 
a contrary intent, transfer the property in the goods 
as against the seller, his creditors, or subsequent pur- 


A delivery to 


buyer is bound to accept,*?* or ac- 


the goods. The rule is applicable 
N. H.—Mandigo v. Healey, 69 N. 
H. 94, 45 A 318. 


N. Y.—Ohio, ete. R. Co. v. Kas- 
son, 37 N. Y. 218; Giordano v. Niz- 
zari, 115 NYS 719; Suydam v. Hotch- 

Or.—Wadhams v. Balfour, 32 Or. 
313, 51.P 642. 


Pa.—Dentzel v. Island Park Assoc., 
ane Pa. 403, 78 A 935, 33 LRANS 


Philippine.—Ocejo v. International 
Banking Corp., 37 Philippine 631; De 
Lizardi v. Yaptico, 30 Philippine 211. 

R. I.—Hathaway v. O’Gorman Co., 
26. BR. I. 476, 59 A 397. 


Tenn.—Potter v. Coward, Meigs 22. 


Tex.—Marrett v. Herrington, (Civ. 
A.) 145 SW 254. 


Vt.—Thompson-Starett Co. Vv. 
Plunkett, 89 Vt. 177, 94 A 845; Hunt 
v. Thurman, 15 Vt. 336, 40 AmD 683. 


Wash.—Knox vy. Fuller, 23 Wash. 
oe Ol, ba lola 


Wis.—Allen v. Wolf River Lum- 
ber Co., 169 Wis... 253, 172 NW. 158, 
9 ALR 271; Murphy v. Sagola Lum- 
ber. Co., 125 Wis. 363,'103 NW 1113; 
Lum v. Hoag, 31 Wis. 687. 


Ont.—Mason v. Hatton, 41 U. C. 
Q. B. 610; Middlebrook vy. Thomp- 
Sonja 9. U1 CAGS Bs Ot 


[a] Title to article to be mantu- 
factured passes on delivery, actual 
or constructive. Shepard v. King, 96 
Ga. 81, 23 SE 113; Brewer v. Salis- 
bury, 9 Barb. (N. Y.) 511; Clemens 
v. Davis, 7 Pa. 263; Hoffman v. Hart- 
man, Lis Pa iCov 73: 


[b] On sale of goods by sample 
the title passes upon a delivery ac- 
tual or constructive of goods of the 
proper kind, quality, and quantity 
Boothby v. Plaisted, 51 N. H. 436, 12 
AmR 140; Wadhams v. Balfour, 32 
Or. 318, 51 PB 642, 


[c] .Under seller’s agreement to 
make article right if it is not as 
represented, title to the chattel passes 
on delivery. State Nat. Bank wv. 
Roseberry, 46 Okl. 708, 148 P 1034. 


{[d] Sale of personal property 
while under attachment, where de- 
livery can be made, will vest the ti- 
tle in the buyer subject to the at- 
tachment and prior to any subsequent 
attachment. Fettyplace v. Dutch, 13 
Pick. (Mass.) 388, 23 AmD 688. 


[e] Defective contract.—Where a 
contract has been carried out and ti- 
tle to the property vested by deliv- 
ery, an attaching creditor cannot as- 
sail the contract because it was ex- 
ecuted in the name of only one of 
the original owners. Finding v. 
Hartman, 14 Colo. 596, 23 P 1004. 

34. See infra § 573. 


35. See infra § 5738. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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where the delivery leaves nothing for the seller to 
do,*® and it may apply even though something still 
Also, the rule applies where 
there is a formal,?® absolute,?® unqualified*? and 
unconditional*? delivery at the place agreed upon,*? 
and the delivery is not procured by fraud.*? 
versely, the title will not pass if the delivery was pro- 
eured by fraud*+ or mistake,*® or is incomplete,*® 
Title passes upon a 
delivery made with an intent to perform or execute 
the contract*® and pass title;®° but while delivery is 
strong evidence of an intention to pass the title,°4 
and notwithstanding there has 
‘been a delivery the property will not pass if it ap- 
pears that such was the intention of the parties,°* 
or a condition to the passing of title remains to be 


remains to be done.?? 


qualified,*7 or conditional.*§ 


it is not conelusive,®2 


36. Kinney 
211, 105 A 438. 


37. Ala.——Francis-Chenoweth Hard- 
ware Co. v. Gray, -104,. Ala. 236, 15 
S 911, 53 AmSR 37; Shealy v. Hd- 
wards, 73 Ala. 175, 49 AmR 43. 


Ark.—McDermott v. Kimball Lum- 
ber Co., 102 Ark. 344, 144 SW 524, 39 
LRANS 461; Anderson-Tully Co. v. 
Rozelle, 68 Ark. 307, 57 SW 1102. 


Ill.—Straus vy. Minzesheimer, 78 Ill. 


v. Horwitz, 93 Conn. 


492. p 
Ind.—Hollinsworth vy. Bates, 3 
Blackf. 340. 


La.—Shuff v. Morgan, 9 Mart. 592. 
Mass.—Ropes y. Lane, 11 Allen 591. 


Mich.—Van Wert v. Olney, etce., 
Grocer Co., 100 Mich. 328, 59 NW 139: 


Tex.—Baker vy. Guinn, 4 Tex. Civ. 
A. 539, 23 SW 604. 


“The title to personal property will 
pass and the sale be complete if it is 
the intention of the parties to trans- 
fer the title on the one part and to 
accept the property on the other, and 
in pursuance thereof a delivery is 
made, even though something remains 
to be done.’”’’ McDermott v. Kimball 
Lumber Co., 102 Ark. 344, 348, 144 SW 
524, 39 LRANS 461. 


Effect of delivery before or without: 
Inspection see supra § 540. . 
Weighing, measuring, or like act see 

supra § 539. 

Something to be done to goods see 
supra § 550. 


38. Wooster vy. Sherwood, 25 N. Y. 
278. 
39. Smith v. Lynes, 5 N. Y. 41 [rev 


5 N. Y. Super. 203]; Thompson v. 
Wedge, 50 Wis. 642, 7 NW 560. 

40. Thompson v. Wedge, supra. 

41. State v. Hanna, 87 Wash. 29, 
151 P 83, 1087; Thompson v. Wedge, 
50 Wis. 642, 7 NW 560. 

42. Conn.—Kinney v. Horwitz, 93 
Conn. 211, 105 A 438. 

Me.—Fiske v. Dunbar, 118 Me. 342, 
108 A 324, 

Mich.—Stock v. Capitol Cooperage 
Co., 226 Mich. 405, 197 NW 529. 
Nebr.—McKee v. Wild, 52 Nebr. 9, 

NW 958. ; 

N. Y.—Caulkins v. Hellman, 47 N. 
Y. 449, 7 AmR 461; Perryman Burns 
Coal Co. v. Northwestern F. & M. Ins, 
Co., 130 Mise. 396, 223 NYS 559. 


Or.—Naftzger v. Henneman, 94 Or. 
109, 185 P 233. 

Pa.—Fry v. Lucas, 29 Pa. 356. 

Tex.—Ehrenberg vy. Guerrero, (Civ. 
A.) 225 SW 86. 

Wash.—Washington Machinery, 
etc., Co. v. Northern Timber Prod- 
ucts Co., 147 Wash. 16, -264 P 992. 

43. 
642, 7 NW 560. 

44. Galbraith v. Davis, 4 La, Ann. 
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fusal to accept. 


Thompson v. Wedge, 50 Wis. | 


SALES 


performed.®+ 


Tender. 
Con- 


divest the seller 


95; Parmele v. McLaughlin, 9 La. 
436; Gasquet v. Johnston, 2 La, 514; 
Prall v. Peet, 3 La. 274; Mechanics’, 
etc., Bank v. Farmers’, etc., Nat. Bank, 
60 N. Y. 40; Brower v, Peabody, 13 
N. Y..121 [aff.18 Barb. 599° 2 AbbPr 
211, 10 HowPr 125]; Blossom v. 
Champion, 37 Barb. (N. Y.) 554 [rev 
28 Barbi 2174; /Logan eve; sri th, als 
Phila. (Pa.) 114; Towsley v. Dana, 1 
Aik. (Vt.) 344. 

Fraud in procuring sale as prevent- 
ing transfer of title see supra § 535. 


45. Lelar v. Brown, 15 Pa. 215. 


46. Vincent v. Conklin, 1 E. D. 
Smith” CN. ¥:)- 2032 


47. Cornell v. Clark, 104 N. Y. 451, 
10 NE 888. 


48. La.—Parmele v. McLaughlin, 9 
La. 436. 


Mass.—Fogg v. Millis, 138 Mass. 
443; Reed v. Upton, 10 Pick. 522, 20 
AmD 545. 


N. Y.—Cornell v. Clark, 104 N. Y. 
451, 10 NE 888; Fleeman v. McKean, 
25 Barb. 474; Bassett v. Spofford, 2 
Daly 432; 
23 NYS 855 [rev 2 Misc, 412, 21 NYS 
1010]. 


N. C.—Devane y. Fennell, 24 N. C. 
36. 


N. D.—Nichols, etc., Co. 
son, 6 N. D. 400, 71 NW. 136. 


Wis.—Bayley v. Anderson, 71 Wis. 
417, 36 NW 863. 


Ont.—Smith v. Hobson, 16 U. C. Q. 
368. 


v. Paul- 


B. 


[a] Express condition unneces- 
sary.—To constitute a conditional de- 
livery it is not necessary that the 
seller should declare the condition in 
express terms at the time of the de- 
livery, but it is sufficient if the in- 
tent of the parties that the delivery 
be conditional can be inferred from 
their acts and the circumstances of 
the case. Gibson vy. Chicago Packing, 
GUCs CO, Ose Lily An LOU. 


[b] Where seller’s agent makes 
unauthorized conditional delivery of 
property to the buyer, the seller can- 
not convert such delivery into an un- 
conditional one so as to pass title to 
the buyer against his consent and re- 
Nichols, ete., Co. v. 
Paulson, 6 N. D. 400, 71 NW 136. 


49. White v. Lansing Chemical Co., 
92 Conn. 186, 102 A 579. 

50. Ferris v. Langston, (Tex. Civ. 
A.) 253 SW 309. 

51. Ala.—Loval vy. Wolf, 179 Ala. 
505, 60 S 298. 

Cal.—Hull v. Ray, 80 Cal. A. 284, 
251, P1810: 

Mich.—Sherwood v. Walker, 66 
Mich. 568, 383 NW 919, 11 AmSR 531; 
Wilkinson v. Holiday, 33 Mich. 386. 

N. Y.—Cornell v. Clark, 104 N. Y. 
451, 10 NE 888. 

N. D.—Lumry v. Kryzmarzick, 48 


Klee v. Grant, 4 Misc. 88, |: 
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A delivery in derogation, rather than 
in performance, of the contract of sale, does not pass 
title from the seller to the buyer.®® 


Not every tender transfers title;°° while 
title passes when a tender is made with intent to pass 
title,°’ it is otherwise where the tender is made with 
an intent not to pass title until a condition is per- 
formed by the buyer;°* and under the statutes of 
some jJurisdictions®® a tender of delivery is no longer 
sufficient to pass title,®°° as it was under the common 
law of such states prior to the enactment of the 
pertinent statutes. 


[§ 573] (d) Acceptance®?—aa. In General. 
delivery and acceptance will, in the absence of fraud, 


A 


of his title to the goods.** 


N. D. 234, 184 NW 254. 


[a] Actual delivery is of greatest 
importance in determining whether 
there was an intent to pass title to 
the goods. Shriner v. Meyer, 171 Ala. 
112, 55 S 156, AnnCasi1913A 1103. 


[b] Presumption.—Where person- 
alty is delivered to a buyer, the pre- 
sumption is that title passes, unless 
a contrary intent is apparent from 
the contract or circumstances. GQ. I. 
Frazier Co. v. Owensboro Stave, ete., 
Co., 162 Ky. 301, 172 SW 652. 


Hull v. Ray, 80 Cal. A. 284, 251 
P 810, 813 [cit Cyc]; Sherwood v. 
Walker, 66 Mich. 568, 38 NW 919, 11 
AmSR 531; Wilkinson v. Holiday, 
33 Mich. 386; Lumry v. Kryzmarzick, 
48 N. D: 234,184 NW 254. 


53. Warren Mfg. Co. v. Norwich 
Bleaching, ete., Co., 56 Conn. 70, 13 
A135; Ballantyne v. Appleton, 82 Me. 
570, 20 A 235; Wilkinson v. Holiday, 
33 Mich. 386; Page v. Smith, 13 Or. 
410, 10 Pa. 833. 

54. Loval v. Wolf, 179 Ala. 505, 
60 S 298. 


55. Davidhizar v. Elgin Forward- 
ing Co., 89 Or. 89, 173 P 893. 


[a] Thus, where the property has 
been attached, a delivery by the sell- 
er, aS the agent or servant of the sher- 
iff, to the buyer, as bailee for the 
sheriff, does not pass title from the 
seller to the buyer. Davidhizar v. El- 
am Forwarding Co., 89 Or. 89, 173 P 

oO. 

56. Gopcevie v. California Packing 
Corp., 64 Cal. A. 132, 220 P 1078. 

57. Gopcevic v. California Packing 
Corp., supra. 


58. Gopcevic v. California Packing 
Corp., Supra, 


59. See statutory provisions. 


60. Reichbart v. Smith-Kisemann 
Corp., 199 App. Div. 571, 191 NYS 803. 


61. Hayden v. Demets, 53 N. Y. 
426 [aff 34 N. Y. Super. 344]. 


62. Effect of acceptance after, or 
without, inspection see supra § 540. 


63. U. S.—Delaware, etc., R. Co. v. 
U. S.,.231 U.S. 368, 34 SCt 65, 58 L. ed. 
269; Van Winckle v. Crowell, 146 U. 
S. 42, 13 SCt 18, 36 L. ed. 880; Beld- 
ing-Hall Mfg, Co. v. Mercer, ete., 
Lumber Co., 175 Fed. 335, 99 CCA 123. 


Colo.——Hanauer v. Bartels, 2 Colo. 
514; Persse v. Atlantic-Pacific R. Tun- 
neliGol 5: Colo A. Tit, 37 ree gba: 


An ac- 


Ida.— Bowman v. Adams, 45 Ida. 
217, 261 P 679. 
Ill.— Richelieu Wine Co. v. Rag- 


land, 43 Ill. A. 257. 


Ind.—Rechtin v. McGary, 117 Ind. 
132, 19 NE 731. 

Iowa.—Braverman  v. 
Iowa 1297, 214 NW 574. 


La.—Dennistown v. Malard, 2 La: 
Ann. 14, 2 


Naso, 203 
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ceptance is necessary to make a delivery effective to 


SALES 


pass title®’* where the delivery is such as the buyer 


Mass.—Gardner y. Lane, 12 Allen 
Mich.—Sullivan v. 
Mich. 101, 42 NW 1090. 


Miss.—Hazelhurst Lumber Co. v. 
J. A, Fay, ete., Co., 18 S 485. 

Mo.—Hoffman v. Wisconsin Lumber 
Co., 207 Mo. A. 440, 229 SW 289; Kel- 
lerman Contracting Co. v. Chicago 
‘House Wrecking Co., 137 Mo. A. 392, 
118 SW 99. 


Nebr.—Gray v. Peterson, 64 Nebr. 
671, 90 NW 559. 


N. Y.—Glass v. Misroch, 239 N. Y. 
475, 147 NE 71; Alvord v. Latham, 
31 Barb. 294; Durbrow v. McDonald, 
18 N. Y. Super. 130; Caldwell v. Bart- 
lett, 10 N. Y. Super. 341; Turnbull 
v. Potlatch Lumber Co., 181 NYS 56. 

Oh.—Johnson v. Hays, 5 Oh. St. 101. 

Pa.—Freedman v. Morrow. Shoe 
Mfg. Co., 122 Pa. 25, 15 A 690; Wylie’s 
App., 90 Pa. 210. 

Tenn.—Woods _ v. 
/Head 202. 

Tex.—Owens v. Daniel, (Civ. A.) 16 
SW (2d) 306; Barnett, etc., Co. v. Fall, 
62 Tex, Civ. A. 391, 131 SW 644. 


Sullivan, 76 


Burroughs, | 2 


Vt.—Redington v. Roberts, 25 Vt. 
686. ‘ 
W. Va.—Eagle Glass, etc., Co. v. 


Second Hand Pipe, etc., Co., 74 W. Va. 
228, 81 SE 976. 


[a] There may be acceptance of ti- 
tle without acceptance of quality.— 
Delaware, etc., R. Co. v. U. S., 231 U. 
S. 363, 34 SCt 65, 58 L. ed. 269. 


[b] Receipt and acceptance need 
not be simultaneous (1) in order to 
pass title. Beedy v. Brayman Wooden 
Ware Co., 108 Me. 200, 79 A 721, 36 
LRANS 76,- AnnCas1913B 273. (2) 
Acceptance before delivery may pass 
title. State’s Prison vy. Hoffman, 159 
N. C. 564, 76 SE 3. 


[ec] Notification of acceptance.— 
Where goods are so ascertained as to 
be capable of acceptance by notifica- 
tion, title passes on notification of ac- 
ceptance, although the delivery is 
merely constructive. American Ani- 
line Products v. Nagase, 187 App. Div. 
555, 176 NYS 114. 


{d] Delivery to buyer and his ex- 
ercise of right of ownership (1) by 
placing his servant in charge of the 
goods pass title. Little v. Fleishman, 
Mig NC. 2h, OSes 455.4 (2) ivr hesex= 
ercise of acts of ownership by the 
buyer is inconsistent with nonaccept- 
ance by him and continued ownership 
of the seller. Turnbull v. Potlatch 
umber) Co;, 181: Ns: 56: 


[e] Where goods are delivered at 
place designated by the buyer or his 
agent and are accepted and paid for in 
pursuance of the contract, the title 
passes and the goods are not subject 
to attachment by creditors of the sell- 
er. Pusey v. Potomac Bridge Co., 8 
Md. 470. 

‘[f] Goods on land of buyer.— 
Where one person has piled wood up- 
on the land of another, it is construc- 
tively in the possession of the latter, 
and the acceptance by the landowner 
of an offer to sell the wood is an ac- 
ceptance of the wood at the point 
where it lies and operates as a change 
Of titles. Texas, etce oR. Cosi Vv... Beard, 
68 Tex. 264, 4 SW 483. 


[g] Delivery to third person.— 
Where goods were delivered to a third 
person instead of to the buyer, and 
the buyer accepted the delivery to 
such third person as sufficient by un- 
conditionally demanding the goods of 
him, and by offering to pay the charg- 
es due thereon, the title vested in the 


buyer. Hanauer v. Bartels, 2 Colo. 
514. 
{h] Waiver of condition.—Title 


vests in the buyer where he accepts 
the goods and waives any conditions 
to acceptance, or conditions the non- 
compliance with which would justify 
a refusal to accept, which are for his 
benefit. Van Winckle vy. Crowell, 146 
UV St242e003r SC 18. 36) 1. jed.. $380); 
Hanauer v. Bartels, 2 Colo. 514. 


fi] Question for 
Whether there has been an acceptance 
where such fact has to be determined 
from the acts and conduct of the buy- 
er is a question of fact for the jury. 
Graves v. Morse, 45 Nebr. 604, 63 NW 
841. (2) Evidence ‘held sufficient to 
raise issue for jury as to whether the 
buyer in fact accepted the property so 
as to pass title. Owens v. Daniel, 
(Tex. Civ. A.) 16 SW (2d) 306. 

64. U. S.—The Frances, 9 Cranch 
183, 3 L. ed. 698; Crescent Insulated 
Wire, etc., Co. v. Pratt Chuck Co., 18 
F. (2d) 734. 

Ala.—Southern R. Co. v. Spragins/ 
131 Ala. 319, 30 S 824; HEzell v. Eng- 
lishw6 Bort. 3 hit 

Ark.—Priest v. Hodges, 90 Ark. 131, 
118 SW 253. 

Colo.—Colorado Trading, etc., Co. v. 
Oliver, 20 Colo. A. 257, 78 P 308. 

Ga.—Baker y.'Central Grocery Co., 
15 Ga. A. 377, 83 SE 504. 

Ill.—Home Ins. Co. vy. Heck, 65 Ill. 
111; Stark v. Boynton, 178 Ill. A. 367; 
Gilbert v. Forest City Furniture Co., 
72 Ill. A. 186; Sweet v. Scherber, 42 
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Ind.—Bishplinghoff v. Bauer, 52 
Ind 519% 

Iowa.—Smyth v. Ward, 46 Iowa 


339; Cox v. Burns, 1 Iowa 64. 


Me.—Beedy v. Brayman, Wooden 
Ware Co., 108 Me. 200, 79 A 721, 36 
LRANS 76, AnnCas1913B 273. 


Md.—Young v. Mertens, 27 Md. 114. 


Mass.—Plunger El. Co. v, Day, 184 
Mass, 130, 68 NE 16; Gardner v. Lane, 
9 Allen, 492, 85 AmD 779. 


Mich.—Preger v. Barnett, 175 Mich. | 


494, 141 NW 587; Whitney v. Hall, 
82 Mich. 580, 47 NW 27; Shipman v. 
Graves, 41 Mich. 675, 3 NW 177. 


Minn.—Hansen vy. Shepherd, 154 
Minn. 2p oho SINiWa (b9Os" i@anter ave 
Cream of Wheat Co., 73 Minn. 315, 76 
NW 55. 


Miss.—Cole vy. Bryant, 73 Miss. 297, 
18" S655. 


Mo.—Lovelace v. Stewart, 23 Mo. 
384; Buschow Lumber Co. v. Hines, 
206 Mo. A, 681, 229 SW 451; Bowen v. 
Zaccanti, 203 Mo, A. 208, 208 SW 277; 
N. K. Fairbank Co. vy. Illinois Cent. 
R. Co., 167 Mo. A. 286, 149 SW 1154; 
W. Irving Schermerhorn Bros. Co. vy. 
Herold, 81 Mo. A. 461. 

Nebr.—Hershiser  v. 
Nebr. 380, 38 NW 868. 

N. H.—Weld v. Hadley, 1 N. H. 295. 

N. Y.—Stephens v. Santee, 49 N. Y. 
35 [rev 51 Barb. 5382]; Caulkins v. 
Hellman, 47 N. Y. 449, 7 AmR 461; 
Reichbart v. Smith-Hisemann Corp., 


Delone, 24 


199 App. Div. 571, 191 NYS 803; Fey 
v. Smith, 3 Daly 386; Dube v. Lib- 
erty Clothing Co., 91 Misc. 64, 153 


NYS 577; Hampshire Paper Co. v. 
Hunt, 9 NYSt 31. 

N. D.—Hart-Parr Co. v. Finley, 31 
N. D. 130, 1583 NW 137, LRA1915B 
851, AnnCas 1917E 706; Nichols, ete., 
Co. v. Paulson, 6 N. D. 400, 71 NW 136. 

Pa.—Fogel v. Brubaker, 122 Pa. 
1, LSRAN69 2: 

R. I.—Hathaway v. O’Gorman Co., 


jury.—(1) | 


[§ 573 


is not bound to accept,®® as where the goods do not 


26 R. I. 476, 59 A 397. 


S. D.—Elliott Supply Co. v. Han- 
son, 39 S. D. 570, 165 NW 991. 
Tex.—Owens vy. Daniel, (Civ. <A.) 


16 SW (2d) 306; McDougle v. Pen- 
nington, (Civ. A.) 194 SW 657; Pale- 
stine Ice, etc., Co. v. Connally, (Civ. 
A.) 148 SW 1109; Prendergast v. Wil- 
liamson, 6 Tex. Civ. A. 725, 26 SW 421. 


ay hat eane Hem v. Roberts, 25 Vt. 


Wis.—Smith v. Wisconsin Inv. Co., 
114 Wis. 151, 89 NW 829; McClure 
v. Jefferson, 85 Wis. 208, 54 NW 777. 


Eng.—Morgan v. Gath, 3 H. & C. 
748, 159 Reprint 726. 


Ont.—Barrett v. Rapelje, 4 U. C. Q. 
B. O. S. 175; Gooderham v. Dash, 9 
U. C. C. P. 413; Mason vy. Hatton, 41 
Us Cry QE: soi: 0: 


[a] Assefit to delivery.—“Delivery 
to be operative as a transfer of the 
property must be assented to by the 
buyer.” Glass v. Misroch, 239 N. Y. 
475, 482, 147 NE 71. 


[b] Acceptance of all or part.— 
(1) Where goods were to be shipped 
all in one lot, the sale was incom- 
plete until acceptance of all goods 
bargained for. Carver-Beaver Yarn 
Co. v. Wolfson, 249 Mass. 257, 143 
NE 919. (2) That the buyer of baled 
hay wrongfully removed one bale of 
hay from the car and thereafter de- 
stroyed it, without intending to ac- 
cept the entire shipment, although 
making the buyer liable for the value 
of such bale, did not transfer the title 
thereto, or to the hay remaining in the 


car. Pratz v. Fisher, 244 Mass. 6, 137 
NE 749. . 
{c] Acts not constituting delivery 


and acceptance.—Delivery and accept- 
ance passing title do. not arise from 
the acts of the buyer in paying a 
draft, taking the bill of lading, duly 
indorsed and attached to the draft, de- 
livering the bill of lading to the rail- 
way agent and taking his receipt 
therefor, where the car in question is 
still in the general yards of the rail- 
way company and has not been placed 
on an industrial track so as to give 
the buyer access to it, and the buyer 
does not intend to take and retain the 
Shipment while it is still in the gen- 
eral yards of the railway company, 
but delivers the bill of lading and 
takes a receipt therefor temporarily 
and solely for the purpose of further- 
ing, under methods and practices of 
the railroad company, the placing of 
the car on an industrial track. Daw- 
aN v. Malone, (Tex. Civ. A.) 283 SW 

{d] Return of goods, and seller’s 
payment of freight for the return, are 
inconsistent with the theory that the 
property in the goods has passed to 
the buyer. American Spiral Pipe 
Works vy. Universal Oil Products Co., 
220 Ill. A. 383. 


65. Rolfe v. Huntsville Lumber 
Co., 8 Ala. A. 487, 62 S 587; Alsberg 
v. Latta, 30 Iowa 442; Graves v. 
Morse, 45 Nebr. 604, 63 NW 841; Por- 
ae Co. v. Edwards, 29 Hun (N. 


[a] Right to inspect.—(1) The de- 
livery is not complete so as to impose 
on the buyer the duty to accept and 
thus pass the title, if the buyer has 
the right to inspect the goods before 
acceptance. Chapin v. Fitzgerald, 1 
Silv. Sup.) 349, 5 NYS 722 [aff 127 
N. Y. 670, 28 NE 255]; Rider v. Kelley, 
32 Vt. 268, 76 AmD 176. (2):Right to 
inspect as affecting transfer of title 
generally see supra § 540. 


[b] Where-seller is to do some- 
thing to chattel before the buyer must 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eonform to the requirements of the contract,®® or 
are not delivered at the time stipulated;°? but not- 
withstanding the refusal of the buyer to accept, the 
title will pass upon delivery where he is bound to 
accept,°* as where the goods and the delivery comply 
Where title has already passed 
to the buyer upon delivery to a earrier,’° it does not 
revest in the seller upon the refusal of the buyer to 
receive the goods from the carrier at the destina- 


with the contract.®® 


tion.7 


[§ 574] bb. Article To Be Manufactured. Under 
a contract for the sale of an article to be manufac- 
tured, title does not pass until the completed article 
is accepted by the buyer,’? at least where the article 
does not correspond to the order and the buyer is not 
However, actual express ac- 


bound to accept it.73 


accept same, no title passes until the 
chattel is accepted. State Nat. Bank 
v. Roseberry, 46 Okl. 708, 148 P 1034. 

66. lIowa.—Alsberg v. Latta, 30 
Iowa 442. 
Rees order v. Lane, 12. Allen 

Minn.—Lowry Coffee Co. v. Andre- 
sen-Ryan Coffee Co., 153 Minn. 498, 
190 NW 985. 

N. H.—Arthur C. Harvey Co. v. 
Lemieux, 77 N. H. 591, 89 A 300. 

N. M.—Pryor v. Portsmouth Cattle 
€o:, 6°-N; M: 44, 27 P 327 

N. C.—Richardson y. “oodpine 178 
N. C. 46, 100 SE 173. 

67. Ill—Sweet v. Scherber, 38 Ill. 
A. 578. 

Minn.—Hoover v. Maher, 51 Minn. 
269, 53 NW 646. 

Nebr.—Graves v. Morse, 
604, 63 NW 841. 

N. Y.—Porter Mfg. Co. v. Edwards, 
29 Hun 509. 

Tex.—Wichita Valley R. Co. v. 
Friedman, (Civ. A.) 262 SW 116. 

68. Cal.—Montgomery y. Thomp- 
son, 152 Cal. 319, 92 P 866. 


Conn,—Kinney vy. Horwitz, 93 Conn, 
211, 105 A 438. 


Minn.—Wood v. Michaud, 63 Minn. 
478, 65 NW 963. 


ee ee v. Robinson, 46 Pa. 
Ke . 


45 Nebr. 


S. D.—Dowagiac Mfg. Co. v. Higin- 
botham, 15 S. D. 547, 91 NW 330. 

69. U. S.—Birdsong v. Jordan, 297 
Fed. 742. 

Cal.—Pray v. Trower Lumber Co., 
101 Cal. A. 482,.281 P 1036. 

N. Y.—Murphy y. John Hofman Co., 
215 N. Y. 185, 109 NE 101, LRA1916A 
634. 

Or.—Wadhams vy. Balfour, 
313, 51,P 642. 

S. D.—Dowagiac Mfg. Co. v. Higin- 
botham, 15 S. D. 547, 91 NW 330. 

70. See supra § 565. 

71. Home Pattern Co. v. W. W. 
Mertz Co., 86 Conn, 494, 86 A 19. 

72. U.S.—Clarkson v. Stevens, 106 
Wrys7 505, 1 SCt 200527 Li ed. 139. 

Cal.—Hallidie v. Sutter St. R. Co., 
63 Cal. 575 

Conn, Se v. Smith, 48 Conn. 306, 
40 AmR 170. 

Iowa.—Sempel v. Northern Hard- 
wood Lumber Co., 142 Iowa 586, 121 
NW 238. 

Me.—Moody v. Brown, 34 Me. 107, 
56 AmD 640. 

Mich.—Wagar v. Farrin, 71 Mich. 
370, 38 NW 865. 

N. J.—West Jersey R. Co. v. Tren- 

ton Car Works Co., 32 N. J. L. 517. 
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ceptance is not necessary;"* acceptance will be im- 
plied in the absence of objection,’® and as the buyer 
is bound to accept if the goods correspond to the 
specifications of the order,’® in such ease the prop- 
erty will pass, although the buyer refuses to accept.” 
Where the contract provides that the buyer is to in- 
spect the article at the place of manufacture, and 
he does so inspect it and accepts it, the title will pass 
notwithstanding the existence of latent defects 


which are discovered only after the article is put in 


use.*8 


eral. 


N. Y.—Hargraves Mills v. Gordon, 
137 See Div. 695, 122 NYS 245 [aff 
203 N. 568 mem, 96 NE 1116 mem]; 
Helterline v. Rice, 62 Barb. 593; Pra- 
ger v. Scheff, 107 "Misc. 500, 177 NYS 
28; Crown Electric Illum. Co. v. Chi- 
ariello, 106 Mise. 511, 175 NYS 167. 


ia. 
Bes 


Tex.—Gammage v. Alexander, 14 
Tex. 414; Price v. Faircloth, (Civ. 
A.) 181 SW 707. 

Man.—Lewis v. Barré, 14 Man. 32. 


[a] By agreement.—Acceptance 
may be made necessary by the terms 
of the contract. Sherwood v. Sagi- 
naw, etc., R. Co., 53 Mich. 317, 19 NW 
14; Matter of Non- Magnetic Watch 
Co. of America, 89 Hun 196, 34 NYS 
1017. 


73. Hallidie v. Sutter St. R. Co., 63 
Cal. 575. ‘ 

74. See cases infra note 75. 

75. McIntyre v. Kline, 30 Miss. 


361, 64 AmD 163; Johnson v. Hibbard, 
29 Or. 184, 44 P 287, 54 AmSR 787. 

76. See supra § 573. 

77. Wood v. Michaud, 63 Minn. 478, 
65 NW 963; Shawhan vy. Van Nest, 25 
Oh. St. 490, 18 AMR 313; Ballentine 
v. Robinson, 46 Pa. 177; Moore v. 
Perrot, 2 Wash. 1, 25, P 906. 


78. Pullman Palace-Car Co, v. Met- 
LOpolitan Stig bay CON Lo GUey Sen 04, eS 
SCt 503, 39 L. ed. 632. 

35. Cross references: 

Auction sales see Auctions and Auc- 
tioneers § 41. 

Conditional sales see infra § 1168 et 
seq. 

Intent see supra §§ 531-532. 

Nonpayment of price as affects sell- 
er’s rights against transferees of 
buyer see infra §§ 637, 639, 643. 

Payment of draft attached to bill of 
Jading see infra § 598. 

Recovery of price from third person 
see infra § 950. 

Title to property given in payment 
or part payment of property pur- 
chased see Exchange of Property § 
38. 

36. U. S.—Briggs v. U. S., 143 U. 
S: 346, 12 SCt 391, 36 L. ed. 180[rev 
2 Ot. Clo 126)s) City Naty, Bank) v- 
Hunter, 129 U. S. 557, 9 SCt 346, 32 
Li ed. 752: 

Ark.—Elgin v. Barker, 106 Ark. 482, 
152 SW 598; Beller v. Block, 19 Ark. 
566. 

Cal.—Hart-Wood Lumber Co. v. 
Bonaly, LI2Cale 180; 21:9" Pia 325 
Browning v. McNear, 145 Cal. 272, 78 
P 722; California Pear Growers’ "AS- 
soc. v. Herspring, 60 Cal. A. 503, 213 
P 518; Hamilton v. Klinke, 42 Cal. 
A. 426, 183 P 675; Lund v. Ganahl, 22 
Cal. cA LOS plac, 2000s 


Conn.—Colegrove v. Snow, 45 Conn. 


*By GILBERT G. FINLEY (§§ 575-590). 


[§ 575] (6) Payment of Price*?>— 


(a) In Gen- 


It is not essential to a transfer of the prop- 
erty in goods sold that the price should be actually 
paid,*® even where the buyer is not entitled to pos- 


peti herr: v. Reis, 21 Hawaii 


Ind.—Smith v. Dallas, 35 Ind. 255; 
Henline v. Hall, 4 Ind. 189. 
ae ee v. Eldridge, 230 NW 

Ky.—Lane Lumber, Coss Ne. 
Bond, 222 Ky. 539, 1 sw (2a) 970; 
Sweeney v. Owsley, 14 B. Mon. 413: 
Denny v. Campbell, 4 SW 301, 9 Ky 
DBRS 

La.—Alling v. 
746 (under code). 


Me.—Levasseur v. Cary, 3 A 461; 
Wing v. Clark, 24 Me. 366; Buckman 
v. Nash, 12 Me. 474. 


Mich.—Bonn v. Haire, 40 Mich.!' 404; 
Kling v. Fries, 33 Mich. 275. 


Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828; 
Rail v. Little Falls Lumber Co., 47 
Minn. 422, 50 NW 471. 


Mo.—Frazier v. Atchison, etc., R. 
Co., 104 Mo. A. 355, 78 SW 679. 


N. H.—Kent v. Porter, 18 N. H. 50. 


aon Y.—Olyphant v. Baker, 5 Den. 
19. 

N. C.—Andrews v. Grimes, 148 N. 
C. 437, “62 SE 519); Jenkins v. Jar- 
rett, 70 N. C. 255. 


Oh.—Baltimore, etc., R. Co. v. Good, 
82 Oh. St. 278, 92 NH "435, 29 LRANS 
(als Che Olan Ses yeep Ohl NE 1123. 


Okl.—Oklahoma Producing, 
Corp. v. Pennok Oil Co., 118 Okl. 170, 
247 P 667; Pharaoh v. Burnett, 112 
Okl. 188, 34 P 743. 


Pa.—Pier v. Duff, 63 Pa. 59. 
ae C.—Frazer v. Hilliard, 33 S. C. L. 
S. D.—Pugh v. Wilson, 43 S. D. 478, 
180 NW 781. 


Tenn.—Goodrum Vv. 
Humphr. 542. 


Tex.—Farmers’ Rice Milling Co. v. 
Standard Rice Co., (Commun. “A.) 276 
SW 904 [rev (Civ. A.) 264 SW 276]. 


Wash.—Turner vy. Benz, 153 Wash. 
LZ ajo ak oO OSs 


[a] Sale may be completed with- 
out payment of consideration. Ham- 
ae v. Klinke, 42 Cal. A. 426, 183 P 
675. 


{[b] Payment deferred.—(1) The 
mere fact that payment for grain is 
deferred to the time of shipment and 
is to be made against shipping re- 
ceipts does not show that the title 
does not pass until shipment. Brown- 
ing v. McNear, 145 Cal. 272, 78 P 722. 
(2) The mere fact that the price is 
to be paid in the future can afford 
no inference that a contract of sale 
was not intended as a present eet 
Oklahoma Producing, ete., Corp. v. 
Pennok Oil Co., 118 Okl. 170, 247 1 
667. 


Bach, 2 La. Ann. 


ete., 


Smith, 3 


566 [55 C.J.] 


session until such payment is made.37 
solute sale followed by delivery to the buyer vests 
the title in him, although he does not then or sub- 
If the subject matter is 
_ specific and the contract provides that title shall pass 
at a stated time, when the goods are in a condition 
specified by the contract, payment of the purchase 
money or any part thereof is not essential to the 
passing of title,®® or if the terms of a sale are agreed 
on and the bargain is struck and everything that the 
seller is to do with the goods is complete, the contract 
of sale becomes absolute as between.the parties with- 
out actual payment of the price or the delivery of 
So, even though the price has not 
been paid, a delivery to the buyer in the absence of 


sequently pay the price.?® 


the property.*°® 


[ec] Provision for alternative 
methods of payment does not affect 
provision showing intention of par- 
ties to pass title on execution of con- 
tract. Farmers’ Rice Milling Co. v. 
Standard Rice Co., (Tex. Commn. A.) 
Hejne 904 [rev (Civ. A.) 264 SW 


[d] Distinction between sale and 
contract to sell.—Whether a bargain 
between parties is a contract to sell 
or an actual sale depends on whether 
the property in the goods is trans- 
ferred; if it is there is an executed 
sale, even though the price is not 
paid. Pugh v. Wilson, 43 S. D. 478, 
3° NW 781 [quot Williston Sales § 
. [e] Presumption, when no differ- 
ent intention is manifested, is that 
title passes without payment of the 
price. Lund v. Ganahl, 22 Cal. A. 103, 
133-4P +501. 


Unconditional sales generally see 
supra, § 534. 


37. U. S.—Leonard v. 
Black 476,17 L. ed. 222. 


N. C.—Jenkins v. Jarrett, 70 N. C. 
255. 

Tenn.—Broyles v. Lowrey, 2 Sneed 
22. 

Tex.—Farmers’ Rice Milling Co. v. 
Standard Rice Co., (Commn. A.) 276 
SW 904 [rev (Civ. A.) 264 SW otel, 


Wash.—Turner v. Benz, 153 Wash. 
LZOn toe EY Ove. 


38. Patchin v. Rowell, 86 Conn. 372, 
85 A 511; Malsby v. Widincamp, 32 
Ga, A. 716, 124 SH 730; York Mfg. 
COV. Hoblitzell Nat. Bank, 118 Md. 
505, 84 A 559, 


[a] Sale to receiver.—An order au- 
thorizing a receiver to purchase ma- 
chinery, which provided that title 
should pass on delivery of notes or 
payment of cash, did not prevent title 
from passing on the sellers making 
delivery, without insisting on receiv- 
ing notes or cash. York Mfg. Co, v. 


Davis, 1 


Hoblitzell Nat. Bank, 118 Md. 505, 
84 A 559. 
{b] Presumption.—Where it does 


not appear that title is retained in 
the seller under the contract of sale, 
it will be presumed that title passed 
to the buyer, although the price was 
not 9 te Malsby v. Widincamp, 32 
Ga. A. 716, 124 SE 730. 


ae Ellis, ete., Lumber Co. v. Hub- 
bard, 123 Va. 481, 96 SE 754. 


40. Leonard v. Davis, 1 Black (U. 
S763 17 Li ted. 222; Rail v. Little 
Falls Lumber Cox; 47 Minn. 422, 50 
NW 471; Groves v. Warren, 226 N. Y. 
459, 123 NE 659. 


[a] Rule is that, when the chat- 
tels are clearly designated and appro- 
priated to the contract, are ready for 
immediate delivery, and the terms of 
sale, including the price, are explicit- 
ly given, there is an executed con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Thus an ab- 


of title may be 


tract, and the title to the property as 
between the parties passes to the pur- 
chaser, even without actual payment 
or delivery. Rail v. Little Falls 
Lumber Co., 47 Minn. 422, 50 NW 471. 


{b] Uniform Sales Act.—The rule 
of the text is in effect codified in § 
19 rule 1. 

41. U. S.—McDonald v. Clearwater 
Shortline R. Co., 164 Fed. 1007. 


Ga.—WNicol v. Crittenden, 55 Ga. 497. 

Kan.—Tuttle v. Miller, 107 Kan. 287, 
191 P 475 [reh den 107 Kan. 463, 192 
PMs his 

Ky.—G. I. Frazier Co. v. Owensboro 
Sega etc., Co., 162 Ky. 301, 172 SW 


So oie v. Rowland, 16 Gray 
58. 


Oh.—Independent Silo Co. v. Hess, 
28 0. C. A. 4 


Philippine.—Ocejo v. International 
Banking Corp., 37 Philippine 631. 


Sask.—Churchill v. McRae, 7 Sask. 
Dem LEK 


[a] Presumption from appropria- 
tion.— Where a buyer receives and 
appropriates goods under a contract, 
it is presumed that title passes with- 
out payment of the price. G. I. Fra- 
zier Co. v. Owensboro Stave, ete., Co., 
162 Ky. 301, 172 SW 652. 


[b] Seller to load on cars.—(1) 
Where hay sold under a contract that 
the final payment therefor shall be 
made when the hay is delivered on 
board cars is burned before~ being 
placed on the cars, but the evidence 
shows that the hay was delivered to 
the purchaser before being burned, a 
judgment in favor of the seller for 
the balance of the purchase price will 
not be reversed. Tuttle v. Miller, 107 
Kan. 287, 191 P 475 [reh den 107 
Kann s4 63 el 920ePa Velen (C2) Welrere 
lumber is ‘delivered in purchaser’s 
yard, and part payment made, the 
fact that the balance due is to be 
paid when the lumber is loaded on 
cars does not limit the force of the 
sections (§ 19 rules 4(2), 5) of the 
Uniform Sales Act on the appropria- 
tion of goods to the contract and the 
effect of delivery as passing title. 


Shapiro v. Park Trust Co., 253 Mass. |’ 


383, 149 NE 313. 


42. Sandler v. Bresnaham, 53 Mich. 
567, 19 NW 188. 


43. Morse v. Sherman, 106 Mass. 
430; E. L. Welch Co. v. Lahart El. 
Co., 122 Minn. 432, 142 NW 828; Bal- 
timore, ete., R. Co. v. Good, 82 Oh. 
St. 278, 92 NE 4385, 29 LRANS 7138, 81 
Oh. St. 529, 91 NE 1123. 


[a] Express agreement.—‘“It is 
competent : for the parties 
expressly to agree, in the contract 
of sale, that the title to the property 
shall not pass except on the perform- 
ance of a precedent or concurrent con- 
dition, such as the payment of’ the 


[§ 575 


anything to indicate a contrary intent, will ordi- 
narily pass title as against the seller, his creditors, 
or subsequent purchasers. fe 
erty is set apart for the purchaser and a draft made 
and delivered to a third party and accepted for the 
purchase price or a part of it, the title to the proper- 
ty passes to the purchaser. 42 


And where the prop- 


However, the passing: 


conditional on payment.** If the 


parties intend that payment shall be made before 
title passes, such intention controls,** and there isi 
no transfer of title until payment is made,*® even 
though possession of the property is delivered to the 
buyer and a bill of sale reciting payment executed.*® 
So, if by the terms of the contract payment is made 
a condition precedent to the passing of title,*7 or if 


price.’ Morse v. Sherman, 106 Mass. 
430, 434. 
44. Wabash, etc., R. Co. v. Shryock, 
9 TH. A. 323;° E Li Welch Co, -vi La 
aon EI. Co., 122 Minn. 432, 142 NW 
[a] Intention.—Whether payment 


is a condition precedent to the pass- 
ing of title depends primarily on the 
intention of the parties. Wabash,. 
ete., R. Co. v. Shryock, 9 Til. A. 323. 


Intention of parties as controlling 
transfer of title generally see supra 
§§ pay: 532 

Aree Tain gs v. Black, 92 Ark. 
598. 124 SW 237. 


Conn.—Kost v. Reilly, 62 Conn. 57, 
24 A 519. 


Me.—American Thread Co. v. Milo 
Water Co., 128 Me. 218, 146. A 695; 
George v. Stubbs, 26 Me. 243; Wing 
v. Clark, 24 Me. "366. 


Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828. 


Mont.—Englehart v. Sage, 73 Mont. 
139, 235 P 767, 40 ALR 590. 


46. Hernandez v. Garcia, 
Civ. A.) 216 SW 477. 


Effect of bill of sale generally see 
infra § 589 


47. Ala h ear v. Goetter, 
Ala. 325, 6 S 93 


Gales Gepasvic v. California Pack- 
ing Corp., 64 Cal. A.‘132,°.220 P1078: 
Wong Foo v. Southern Pace. Co., 41 
Cal. A. 42, 181 P 823. 


Fla.—Young v. Kansas :-Mfg. Co., 
oe 394, 2 S 817. 
y.—Com. v. Adair, 89 SW 1130, 28 
Ky 657. 


Me.—Wyman vy. Carrabassett Hard- 
wood Lumber Co., 121 Me. 271, 116 A 


(Tex. 


87 


729; George v. Stubbs, 26 Me. 343, 
Mich.—Taylor v. pboleba uy 154 

Mich. 682, 118 NW 492 
Pa.—McCaskey Rantaion Goce 


Barsby, 3 Pa. Dist. & Co. 436 


f a a ne v. Metz, 1 Tenn. Ch. 
1 


Can.—Gosselin y. Ontario Bank, 36. 
Can. S. C. 406. 


patti eb vrata delivery see infra. 
§§ 580-58 


Cash ae see infra § 577. 


[a] Thus (1) where a sales con- 
tract for prunes provided that title- 
was to pass on completion of weigh- 
ing and payment of the purchase- 
price, such weighing and payment 
were conditions precedent to passing” 
of title. Gopcevic v. California Pack- 
ing Corp., 64 Cal. A. 132, 220 P 1078. 
(2) Where goods were shipped by 
the seller under a contract making 
payment of the balance of the price’ 
a precedent condition to the sale, the 
seller was entitled to the property on. 
the buyer’s refusal to make payment, 
on arrival of the goods, such refusal 
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\ 


it otherwise appears that such was the intention of 
_the parties,*® the title will not pass until payment is 
made, unless the condition as to payment is waived.*® 


Prepayment of liens on property. 
for the parties to agree by written contract that title 
shall not pass to the buyer until any and all judg- 
ments obtained thereon are paid and satisfied in 


UO 
[§ 576] (b) Sale on Credit. 


is paid.®5 


Where the sale is on 
eredit, unless a different intention is manifested by 
agreement or otherwise, the property in the goods 
passes on delivery to the buyer,®? and in the absence 
of delivery the property may pass,°®? although the 
seller retains the right of possession until the price 
It has been held that where the terms of 
the sale provide for a cash payment on delivery, if 


SALES 


credit extended 


It is competent | hours.°° 


given effect.>® 


on delivery payment is not made, the seller by failing 


terminating the agreement. Wong 
Foo v. Southern Pac. Co., 41 Cal. A. 
42, 181 P 823. 

_ [b] Uniform Sales Act.—This rule 
is applicable under § 20 par 1. Mc- 
Caskey Register Co. v. Barsby, 3 Pa. 
Dist. & Co. 436. 

aes U. S.—Hull v. Pitrat, 45 Fed. 


Cal.—kKohler v. Hays, 41 Cal. 455. 


N. H.—Towne v. Davis, 66 N. H. 
396, 22 A 450. 

N. Y.—Miller v. Jones, 66 Barb. 
nrg Kelley v. Upton, 12 N. Y. Super. 

W. Va.—Welch v. King, 82 W. Va. 
258, 95 SE 844. 

Intention of parties as affecting 
transfer of title generally see supra 
§§ 531, 532. f 

Rule where cash sale implied see 
intra §, 577. 

49. Young v. Kansas Mfg. Co., 23 
Fla. 394, 2 S 817. 

Waiver of payment see infra §§ 
579-583. 

50. Jeffries v. Pankow, 112 Or. 439, 
Zoe (45, 229" P. 908. 

[a] Effect of Uniform Sales Act. 
—Such contract takes the matter out 
of the operation of the rules for as- 
eertaining the intention of the buyer 
and the seller, relative to the passing 
of title as expressed in Uniform Sales 
Act § 19. Jeffries v. Pankow, 112 Or. 
439, 223 P 745, 229 P 903. 


51. Ala.—Kern v. Cox, 
639, 52 S 401. 

Ga.—Elliston vy. English, 160 Ga. 
387, 128 SE 190. 

T1l.—Bell v. Farrar, 41 Ill. 409. 

Ind.—Smith v. Dallis, 35 Ind. 255. 

Ky.—Hibbard v. Estridge, 156 Ky. 
122, 160 SW 746; Thompson v. Bran- 
nin, 94 Ky. 490, 21 SW 1057, 15 KyL 
36. 

Md.—Bristol Nat. Bank v. Balti- 
more, etc., R. Co., 99 Md. 661, 59 A 
134, 105 AmSR 321. 

Mass.—Blanchard v. 
146 Mass. 24, 14 NE 919. 

Mich.—Blaisdell v. Todd, 33 Mich. 
iG. 

Mo.—Ford v. Dyer, 148 Mo. 528, 49 
Sw 1091. 

N. H.—Kent v. Porter, 18 N. H. 50. 

N. Y.—Island Trading Co. v. Berg, 
239 N. Y. 229, 146 NE 345; Sanger v. 
Waterbury, 116 N. Y. 371, 22 NE 404; 
Bayne v. Hard, 77 App. Div. 251, 79 
NYS 208 [aff 174. N. Y. 534 mem, 66 
NE 1104 mem]. 

Oh.—Independent Silo Co. v. Hess, 
28 O. C. A. 40. 

Philippine.—Ocejo v. International 
Banking Corp., 37 Philippine 631. 


167 Ala. 


Fitzpatrick, 


Tenn.—Brooks v. George A. Friend 
Paper Co., 94 Tenn. 701, 31 SW 160. 

Tex.—Houston.Ice, etc., Co. v. Edge- 
wood ‘Distilling Co., (Civ. A.) 63 SW 
1075. 


Wash.—Esmond v. Richards, 112 
Wash. 641, 192 P 917. 

Eng.—Atkinson v. Barnes, Lofft 
325, 98 Reprint 675. 

B. C.—Coupland v. Elmore, [1928] 


2 DomLR 308, 
380. 


Sask. —Churchill v. MacRae, 7 Sask. 
L190; 

[a] Sales on credit.—(1) Where 
the price is payable on demand after 
delivery, there is no cash sale in the 
legal sense, but it is on credit. Ocejo 
v. International Banking Corp.,. 37 
Philippine 6831. (2) Where goods 
are ordered by mail from a merchant 
who is accustomed to sell to the buy- 
er on credit, and nothing is said as 
to the terms of the sale, it is on cred- 
it and payment is not a condition 
precedent to the vesting of title in 
the buyer. Brooks v. George A. 
acd Paper Co., oe Tenn. 701, 31 SW 
16 

[b] Sale and exchange.—In trade 
for other goods and a specified amount 
of money, the failure of the person, 
with whom the exchange was being 
made, to make such payment and the 
extension of credit to him did not 
prevent title from passing at the 
time of making of a trade and ex- 
change of possession pursuant there- 
to. Esmond y.’Richards, 112 Wash. 
641, 192 Pony. 


{[c] Payment of incumbrances.— 
The title to a boat sold on condition 
that the check for the purchase price 
be retained by a third person until 
cancellation of a mortgage thereon 
has been held to pass immediately 
upon delivery of possession. Brinn 
v. Independent Steamboat Line, 168 
N. C. 390, 84 SH. 530. 


52. Leonard v. Davis, 1 Black (U. 
Sa ol! £7 Ta: ed. 229; Canadian 
Northern RNG Oe Wis Northern Missis- 
sippi R. Co., 209 Fed.- 758, 126 CCA 
482; State v. Swift, 273 Mo. 462, 200 
sw 1066, LRA1918C 1150 [rev (A.) 
198 SW 4571; Com. v. Hess, 148 Pa. 
98, 23 A 977, 17 LRA 176, 33 AmSR 
810. See also Wing v. Clark, 24 Me. 
366 (where a machine was delivered 
to the agent of the purchaser and 
loaded on his sled, but later unload- 
ed and left with ‘the seller because 
it could not-be carried safely). 

[a] Time of delivery not agreed 
on.—If there is no agreement as to 
the time of delivery, the vendee is im- 
mediately entitled to possession and 
the right of property vests at once 
in him. Leonard v. Davis, 1 Black 
Gunes) yea Gy 17. In eds 222) “Coma yv: 
Hess, 148 Pa. 98, 23 A 977, 17 LRA 


[1928] 1 WestWkly 


of this nature is the 
Where property is delivered to an attorney upon his 
promise to perferm certain professional services 
therefor, the sale is complete and title passes, even 
though the services are never performed.°® 


[§ 577] (ce) Sale for Cash.®*° 
in a sale for cash or cash on delivery, payment of 
the purchase price, unless waived,®° is a condition 


[55 C.J.] 567 


to immediately reclaim the property makes the sale 
one on credit so as to pass title,®>* even though the 


is for a short period, as a few 


If, however, the parties, by the terms of 
the agreement or otherwise, show that the intention 
was that the property should remain in the seller un- 
til the whole price is paid, such intention will be 
The most common form of contract 


“conditional sale” so called.°? 


As a general rule, 


176, 38 AmSR 810. 

[b] Specific article.-—W here a 
contract of sale is made for a spe- 
cific article to be charged for, and 
there is nothing to do except deliver 
it and collect the price, the sale is 
complete without delivery and pay- 
ment. State v. Swift, 273 Mo. 462, 
200 SW 1066, LRAI1918C 1150 [rev 
(A.) 198 SW 457]. 

[ce] Delivery of contract.—Under 
a contract of sale on credit, in the 
absence of evidence to the contrary, 
the title and ownership of the prop- 
erty vest in the vendee when the con- 
tract is signed and delivered. Cana- 
dian Northern R. Co. v. Northern 
near ca g3% Co., 209 Fed. 758, 126 

53. Owens v..Weedman, 82 Ill. 409; 
Wade v. Moffett, 21 Ill. 110, 74 AmD 
ah Bradley v. Michael, Smith (Ind.) 


54, ) Wy (ay Dupont, Co.5 Wes eoonn 
Shields Constr. Co., 162 Fed. 198 [aff 
sub nom. H. K. Porter Co. v. Boyd, 
71. Wedy 305, 962CCAaw9/74, 


[a] Ilustration.—Where two lo- 
comotives purchased by defendant on 
terms of a cash payment and the ex- 
ecution of two notes on delivery were 
delivered, and used by defendant un- 
til a receiver was appointed for it 
seven months later, although no set- 
tlement was made for them until five 
menths after their delivery, when de- 
fendant made a cash payment, exe- 
cuted notes for the remainder of the 
price, and accepted a lease from plain- 
tiff, by which the latter was to retain 
title to the locomotives until full pay- 
ment, the failure to promptly exer- 
cise its right to reclaim the property 
after defendant’s default in payment 
was a waiver of such right, so that 
the title thereupon passed to defend- 
ant, leaving it a debtor for the price; 
and having no title to the property at 
the time it was given and accepted, ' 
plaintiff acquired no rights in the 
property by the lease, either of own- 
ership or by way of security. E. I. 
Dupont Co. v. John Shields Constr. 
Co., 162 Fed. 198 [aff sub nom. H. K. 
Porter Co. v. Boyd, 171 Fed. 305, 96 
CGA) 19:71; 


55. Coupland v. Elmore, (B. C.) 
[1928] 2 DomLR 308, [1928] 1 West 
Wkly 380. 

56.>> Hull ;-v.. Pitnrat,, 45 ~ied! 794. 
George v. Stubbs, 26 Me. 243. 

57. See infra § 1168 et seq. 

58. McCraw v. Gilmer, 83 N. C. 
162. 

59. Definition: 


Cash on Big h see Cash on Deliv- 
ery, al Cad. 24, 

Cash sale see ash Sale 11 C. J. p 
24, 


60. Cal.—Blackwood v. Cutting 
Packing Co., 76 Cal. 212, 18 P 284, 9 
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precedent to the passing of title;®! and this is true 
where the sale is expressly for cash or cash on de- 
livery,°? and in some jurisdictions where a cash sale: 


AmSR 199; Puritas ‘Coffee, pete.; Co. 
v. De Martini, 56 Cal. A. 628, 206 P 
96. 


Ga.—Wheeler, ete, Mfg. Co. v. 
Irish-American Dime Sav. Bank, 105 
Ga. 57, 31 SE 48. 

Mo.—Johnson-Brinkman Commun. 
Co. v. Kansas City Cent. Bank, 116 
Mo. 558, 22 SW 813, 88 AmSR 615; 
Maxwell v. Dunham, 222 Mo. A. 1938, 
297 SW 94; Hamra v. Herrell, (A.) 
200 SW 776; Frazier v. Atchison, 
ete:, R: Co., 104° Mo. A. 355, 78 Sw 
679; Hall v. Missouri Pac. R. Co., 50 
MomA.n17 9. 

N. H.—Paul v. Read, 52 N. H. 136. 


Oh.—Rehr v. Trumbull Lumber Co., 
110 Oh. St. 208, 143 NE 558; Balti- 
more, etc., R. Co. v. Good, 82 Oh. St. 
278, 92 NE 4385, 29 LRANS 713, 81 
Oh. St. 529, 91 NE 1123; Wabash El. 
Co. v. Toledo First Nat. Bank, 23 Oh. 
Sita-311.. 

Ss. D—Lumley v. Miller, 23 S. D. 
167 119) NW LOL. 


Tex. arillo First Nat. 
Bank, (Civ. A.) 206 SW 693. 

Utah.—Paulson y. Lyon, 26 Utah 
A38s oe. 510; 


Vt.—Allen Lumber Co. v. Higuera, 
SGeVit.e 45:55/85, Av 979. 

Waiver of condition as to payment 
see infra §§ 579-583. 


61." Us S:—Kine’ vi “Adams; ."265 
Fed. 9; Canadian Northern R. Co. v. 
Northern Mississippi R. Co., 209 Fed. 
758, 126 CCA 482. 


mon v. Goetter, 87 Ala. 


325, 6 S 93; Baton v. State, 16 Ala. 
A. 405, 78 S 321. But see Magee v. 
Billingsley, 3 Ala. 679, 695 (stating 


the law to be that where the sale is 
made for cash or on a stipulated cred- 
it “it is not the delivery or tender of 
the thing sold, or the payment or ten- 
der of the money, which invests the 
purchaser with the right of property 
or which gives to the seller a right to 
recover the money. The sale is com- 
plete as soon as both parties have 
agreed to the terms, that is, as soon 
as the one says I will take a certain 
price and the other undertakes to 
pay it’’). 

Cal.—Hart-Wood Lumber Co. v. 
Bonaly, 192 Cal. 180, 219 P 432; Black- 
wood v. Cutting Packing CO. qcOipeals 
212, 18 P 284, 9 AmSR 199; Puritas 
Coffee, etc., Co. v. De Martini, 56 Cal. 
A. 628, 206 P 96. 


Ga.—Bergan v. Magnus, 98 Ga. 514, 
25 SE 570; Waynesboro Bank v. Da- 
vis, 35 Ga. A. 201, 132 SH 246; Mor- 
ris v. Walker Bros. Co:, 29 Ga. "A. 476, 
116 SE 201; Bowen v. De Loach, 13 
Ga. A. 458, 79 SE 371. 


" Ind.—Bruno v. Phillips, 80 Ind. A. 

658, 142 NE 21. 

Mo.—Coleman vy. Reynolds, 207 Mo. 
463, 105 SW 1070; Maxwell v. Dun- 
ham, 222 Mo. A. 193, 297 SW 94; Ham- 
ra v. Herrell, (Mo. A.) 200 SW 776; 
Skinner, etc., Stationery Co. v. Lam- 
mert Furniture Co., 182 Mo. A. 549, 
166 SW 1079; Wright v. Mississippi 
Valley Trust Co., 144 Mo. A. 640, 129 


SW 407; Sharp v. Hawkins, 129 Mo. 
A. 80, 107 SW 1087; Hall v. Missouri 
Pac. R. Co., 50 Mo. "A. 1W7(B\. 


N. Y.—Empire State Type Found- 
ing Co, v. Grant, 114 N. Y. 40, 21 NE 
49, 

Ohio.—Rehr v. Trumbull Lumber 
Co., 110 Oh. St. 208, 143 NE 558; Bal- 
timore, etc., R. Co. v. Good, 82 Oh. 
St. 278, 92 NH 435, 29 LRANS 7138, 
81 Oh. St. 529,-91 NE 1123; Wabash 
Dla Con Ww: Toledo First Nat. Bank, 23 


SALES 


Ohw Steed ik: 


Okl.—Masoner v. Bell, 20 Okl. 618, 
95 P 239, 18 LRANS 166. 


Or.—Brown v. Sheedy, 
sky day aie 

S. D.—Lumley v. Miller, 23 S. D. 16, 
119 NW 1014. 


Tex.—Menke v. Amarillo First Nat. 
Bank, (Civ. A.) 206 SW 693; Halff 
Co: vo Jones,’ (@ivs Aly 269 SW. 906 > 
Lenoir v. Dibrell, 1 Tex. A. Civ. Cas. 
§ 1110. 


Vt.—Luce v. Brown, 96 Vt. 140, 118 
A 530; Allen Lumber Co. v. Higuera, 
86 Vt. 453, 85 A 979. 


W. Va.—Welch v. King, 82 W. Va. 
258, 95 SE 844. 

[a] MTlustrations.—(1) Where 
neither party intends that title shall 
pass until inspection and acceptance 
and payment of the price, the title 
does not pass until such payment. 
Halfi* Co. v.. Jones, (Cex: Civ.vAl 169 
SW 906. (2) Where potatoes are con- 
tracted to be delivered at the buy- 
er’s city, where it is intended that 
the contract shall be consummated by 
delivery and payment of the purchase 
price, the title does not pass until 
there is delivery and payment. Bru- 
no v. Phillips, 80 Ind. A. 658, 142 NE 
21! (3) Where a contract called 
for delivery of cattle at a designated 
time and place, and the seller per- 
sonally drove the cattle to the place 
in time, but the buyer was not there 
to receive them, and the seller and a 
third person drove the cattle to an- 
other point where a bank agreed to 
pay the seller the price, take the cat- 
tle as security, and deliver them to 
the buyer on his paying the price, 
the buyer having refused to pay the 
price, the buyer did not acquire any 
title or right of possession. Lumley 
v. Miller, 23.S. D. 16, 119 NW 1014. 
(4) Where plaintiff ordered defend- 
ant to manufacture and ship goods 
for a certain price, on defendant’s re- 
possession of the goods after the con- 
signee’s refusal to accept, and defend- 
ants’ credit of the contract price, the 
title to the goods did not pass to 
plaintiff, and he was not entitled to 
possession without paying the con- 
tract price. Orange Iron Works v. 
Stafford, (Tex. Civ. A.) 178 SW 683. 


{[b] If price is never paid, the 
vendee acquires no title which he can 
transmit to a third person. Waynes- 
boro Bank v. Davis, 35 Ga. A. 201, 132 
SE 246. 

[ec] Incomplete.—A cash sale is 
incomplete until the price is paid. 
Maxwell v. Dunham, 222 Mo. A. 193, 
297 SW 94. 


[d] Modification of  contract.— 
Where goods are sold partly on cred- 
it and the contract is modified by 
substituting more expensive goods on 
condition that the balance due shall 
be paid on delivery, the title does 
not pass unless such payment is 
made. Scher .v. Roher, 34 Misc. 792, 
69 NYS 929. 

fe] Instructions.—HEvidence tend- 
ing to show contract of sale of per- 
sonal property, stipulating for cash 
payment as condition precedent to 
transfer of title, or showing a mere 
option to purchase, does not justify 
an instruction as to sale on credit, 
passing title to purchaser. Welch v. 
King, 82: W. Va. 258, 95 SE 844. 


Right to resell as showing transfer 
of title see supra § 593. 


62. U. S.—Copland v. Bosquet, 6 F. 
Cas. No. 3,212, 4-Wash. C. C. 588. 


Ala.—Drake v. Scott, 136 Ala. 261, 


SOF Orcas 
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is implied from the fact that the contract is silent 
as to the time for payment.°° 
however, apply the general rule previously stated 


Other jurisdictions, 


33 S 873, 96 AmSR 25. 


Cal.—Hart-Wood Lumber Co. v. 
Bonaly;, 192° Calk 180) 219 2-432 5 ein 
mer v. Hills, 138 Cal. 134, 70 P 1080; 
Katzenbach, ete., Co. v. Breslauer, 51 
Gal. (A2:756,°197 (P6725 2eo. iva, MUS 
B. Sing, 42. Cal. A. 38by38383) P 865: 

Ga.—Wheeler, etc., Mfg. Co. v. Irish 
American Dime Sav. Bank, 105 Ga. 
57, 31 SE 48; Bergan v.. Magnus, 98 
Gasi51 45725 SH biz 
88 Ill. 287; Rod- 
din v. Shurley, 66 Ill. 23; Ryan v. 
Kimberly, 118 Ill. A. 361; Hoffman 
v. Culver, 7 Ill. A. 450. 

Ind.—Lanman vy. McGregor, 94 Ind. 
801; Evansville, ete., R. Co. v. Irwin, 
84 Ind. 457; Rauh v. Waterman, 59 
Ind. A. 344, 61 NE 7438, 63 NE 42. 


Iowa.—Budiong v. Cottrell, 64 Iowa 
234, 20 NW 166. 

Me.—Ballantyne v. Appleton, 82 
Me. 570, 20 A 2385; Stone v. Perry, 


60 Me.’ 48; Houdlette v. Tallman, 
14 Me. 400. 
Mass.—Adams vy. O’Connor, 100 


Mass.-515, 1 AmR 137. 


Minn.—Globe Milling Co. v. Minne- 
apes El. Co., 44 Minn. 153, 46 NW 


Miss.—Crane v. Davis, 21 S 17. 


Mo.—Coleman vy. Reynolds, 207 Mo. 
463, 105 SW 1070; Johnson-Brinkman 
Commn. Co. v. Kansas City Cent. 
Bank, 116 Mo. 558, 22 SW 813, 38 Am 
SR 615; Joseph Greenspon’s Sons 
fron; etc. Co; va Gerstem: = CA) 
SW (2d) 487; Howard v. Haas, 131 
Mo. A. 499, 109 SW 1076; Sharp v. 
Hawkins, 129 Mo. A. 80, 107 SW 1087; 
Johnston v. Parrott, 92 Mo. A. 199; 
Johnson-Brinkman Commission Co. v. 
Missouri Pac. R. Co., 72 Mo. A. 437; 
Strauss v. Hirach, 63 Mo. A. 95. 

N. H.—Hart v. Boston, etc., dR. Co. 
a INSETS 740 255 Gee As 920; Paul v. 
Read, 52 N. H. 136 

N. J.—Hirsch v. CW. Leatherbee 
ee COSMGIEN Pde tO Open oma 


N. Y.—Groves v. Warren, 178 App. 
Div. 338, 164 NYS 925; Schryer Vv. 
Fenton, 45 App. Div. 158, 44 NYS 


203 [app dism 162 N. Y. 444, 56 NE 
997]; Pierson v. Hoag, 47 Barb. 243; 
Whitcomb v. Hungerford, 42 Barb. 
177; Kelley v. Upton, 12 N. Y. Super: 
336; Lange v. Pisch, 9 Misc. 475, 30 
NYS 220. 


v. Williamson-Hal- 
soil Bilan Coy 29. Okl.4 454. 692) P 
170, 18 LRANS 693. 


Pages aati Vv. Clark, 37 Pa. Super: 


Tenn.—Harding v. Metz, 1 Tenn. 
Che 610: 

Tex.—Austin. v. Welch, 31 ‘Tex. 
Civ. A. 526, 72 SW 881; Joseph v. 
Set ae Lk Tex 1CivesAse29 5. Ss 2 eSiwy 

Utah.—Paulson v. Lyon, 26 Utah 
Ly rie ted 2) sya it) 


W. Va.—Haines v. Cochran, 26 W. 
Vane iuor 

Hng.—Godts v. Rose, 17 C. B. 229, 
84 HCL 229, 139 Reprint 1058. 

Can.—Gosselin v. Ontario Banu, 36 
Can. Siu. 466: 

B. C.—A. R. Williams Mach. Co. v. 
British Crown Assur. Corp., Ltd., 29 
B. C. 481. 

638. Ala.—Hudson yv. Barrett, 16 
Ala. A. 278, 77 S 428. 

Cal.—Hart-Wood Lumber Co. v. 
Bonaly, 192 Cal. 180,'219 P 432. 

Me.—Berlaiwsky v. Rosenthal, 
Me. 62, 71 A 69; Phillips wv. 


104 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Hun- 


§ 577] 


with regard to unconditional sales,°* holding that, 
if the goods are specific and the contract is otherwise 
complete, the property, unless a contrary intention 
appears, passes at onece,°® subject to the seller’s 
lien,®® so as to place the goods at the risk of the buy- 
er,°* although he is not entitled to possession until 
Of course, if by the 
contract payment of the price is a condition on which 
the passing of the property depends, the property 
will not pass until the condition is fulfilled.*® 
Equivalent of cash. <A sale which is to be for the 
equivalent of cash is not completed so as to pass 
title until the consideration specified has passed.‘ 


Character of sale. Strictly speaking sales made for 


payment is made or tendered.°*® 


newell, 4 Me. 376. 


Mo.—Broughton vy. Hunter’s Bank, 
(A.) 264 SW 469; Sharp v. Hawkins, 
129 Mo. A. 80, 107 SW 1087; Frazier 
v. Atchison, etc., R. Co., 104 Mo. A. 
355, 78 SW 679; Hall v. Missouri 
Pact ak. Co,,050 WO. Ast 00 


Oh.—Pullman Palace Car Co. v. 
Globe Rolling Mill Co., 4 Oh. Cir. 
Cosi pes Ohi-Cirs Dec. 5.58: 


Pa.—Welsh v. Bell, 32 Pa. 
Ewing v. Musser, 42 Pa. Super. 


Vt.—Turner v. Moore, 58 Vt. 
38 A 467. 


[a] Cash sale presumed.—‘‘In the 
absence of other arrangement ex- 
press or implied, concerning the time 
of payment of the price and provid- 
ing for future payment, or where the 
parties remain entirely silent re- 
specting it the rule is clearly estab- 
lished that the sale is made im- 
pliedly for cash, and title to the 
property sold does not pass to the 
vendee until payment or tender of 
payment has been made. The pay- 
ment of the purchase price becomes 
a condition precedent by legal im- 
plication.”” Frazier v. Atchison, etc., 
ay Co., 104 Mo. A. 355, 359, 78 SW 
79. 


hid 


12K 
nlite 


455, 


See supra § 534. 

U. S.—Leonard v. Davis, 1 
Blak 476, 17 i. ed. 222%. U.uS., v- 
Lackey, 120 Fed. 577. 

Ill.— Barrow ‘v. Window, 71 Ill. 214. 

Ind.—Cloud v. Moorman,.18 Ind. 
40; Sherry v. Picken, 10 Ind. 375; 
Bradley v. Michael, Smith 346. 


Ky.—Sweeney v. Owsley, 14 B. 


Mon. 332; Willis v. Willis, 6 Dana 
48. 

Mass.—Levinson v. Connors, 168 
NE 736; Haskins v. Warren, 115 
Mass. 514; Morse v. Sherman, 106 
Mass. 430. 


Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828. 


’ N. H.—Clark v. Draper, 19 N. H. 
19) 

N. Y.—Hayden v. De Mets, 53 N. 
Y. 426; Morey v. Medbury, 10 Hun 
540; Welch v. Maffat, 1 Thomps. & 
CToo. 


N. C.—Richardson y. Insurance Co. 
of North America, 136 N. C. 314, 48 
SE 733; Jenkins v. Jarrett, 70 N. C. 
255. But see Hughes v. Knott, 138 
Ni Ci" 105, 50 “SE 586 (Cwhere’ it is 
stated that in a contract for the sale 
of personal property, nothing being 
said as to the time of payment, the 
price must be paid either before or 
concurrently with the passing of the 
title). 

Okl.—Pharaoh v. Burnett, 112 Okl. 
188, 240 P 743. 


Tenn.—-Broyles Vv. Lowrey, 2 Sneed 
22; Potter v. Coward, Meigs 22. 
Va.—Chapman vy. Campbell, 
Se (564 Va.) “105. 
Parte as v. Benz, 153 Wash. 
123. 79 Peo 


W. eee v. Campbell, 89 W. 
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Va. 526, 109 SE 611. 


“When the terms of the sale are 
agreed on, and the bargain is struck, 
and everything the seller has to do 
with the goods is complete, the con- 
tract of sale becomes abso- 
lute as between the parties without 

actual payment or delivery, and the 
property. ’ vests in the buy- 

2 eonarduv. Davis... slack? GU: 
S) 476, 483, 17 L. ed. 222. 


“Where there is unconditional con- 
tract of sale of specific goods in de- 
liverable state, the general rule is 
that property in the goods passes to 
the buyer when the contract is made, 
and it is immaterial whether the 
time of payment. or tune 8 9.) OF. 
delivery, or both, be postponed.” 
Pharaoh v. Burnett, 112 Okl. 188, 240 
P 743. 

[a] Title passes unless the con- 
tract provides otherwise in express 
terms or by necessary implication. 
soar Campbell, 89 W. Va. 526, 109 

E : 


[b] Bargained and sold.—Where 
defendant failed to traverse plain- 
tiff's allegation that he ‘bargained 
and sold” the property, a sale which 
transferred the property to defend- 
ant must be regarded as admitted. 
Barrow v. Window, 71 Ill. 214. 


[c] At common law parol con- 
tracts of sale were valid and com- 
plete, and transferred title, when the 
minds of the contracting parties ar- 
rived at mutual consent, without de- 
livery of the subject matter or pay- 
ment of the consideration. Cloud v. 
Moorman, 18 Ind. 40 


{[d] Under Sales Act.—‘‘Where 
there is an unconditional contract to 
sell specific goods in a deliverable 
state, the property in the goods 
passes to the buyer when the con- 
tract is made and it is immaterial 
whether the time of payment, or the 
time of delivery, or both, be post- 
poned.” . Uniform Sales Act § 19 
rule 1. 


[e] By both common law and 
Sales Act title to specific goods in 
deliverable condition passes as be- 
tween the parties without payment 
unless a different intention is shown. 
Levinson v. Connors, (Mass.) 168 
NE 736. 


66. Haskins v. Warren, 115 Mass. 
514; Morse v. Sherman, 106 Mass. 
430; E. L. Welch Co. v. Lahart El. 
Co., 122 Minn. 432, 142 NW 828; Clark 
v. Draper, 19 Ne 419573 Welch an, 
Moffat, 1 Thomps. & C. (N. VE UI 


67. Ill—Barrow v. Window, 71 
Tl. 214, 

Ky.—Sweeney v. Owsley, 14 B. 
Mon. 413; Willis v. Willis, 6 Dana 
48. 


N. C.—Richardson v. Insurance Co. 
of ae: America, 136 NC. Si45 048 
SE 73 

A v. Burnett, 112 Okl. 
188, 240 P 743. 

Va.—Chapman v. 
Gratt. (54 Va.) 105. 


Campbell, 13 
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cash or cash on delivery are not conditional sales,** 
but they are frequently so called,7? and are condition- 
al in the sense that payment is to be precedent to or 
at least concurrent with delivery. 
not necessarily a conditional sale in the sense that ti- 
tle does not pass until payment has been made,** for 
although it is expressly for cash, or cash on deliv- 
ery, payment of the price may or may not be a con- 
dition precedent to the transfer of title, according to 
the intention of the parties.7® 
sale” as applied to a sale of specific goods is some- 
times used to denote a sale where title is not to pass 
until the cash price is paid,’® and sometimes to de- 
note a sale where 


73 A eash sale is 


So the term “cash 


title has passed but possession is 


Risk of loss or injury generall 
see infra §§ 608-611. 4 s 


68. U. S.—lDLeonard v. Davis, 1 
Black 476, 17 L. ed. 222. 

Ill.— Wade v. Moffett, 21 Ill. 110, 
74 AmD 79. 

Mass.—Haskins vy. Warren, 115 
Mass. 514. 
din H.—Clark v. Draper, 19 N. H. 


N. C.—Richardson v. Insurance Co. 
ease America, 136 N. C. 314, 48 


Ont.—Rogers v. Devitt, 25 One 84; 
Butters v. Stanley, 21 U. C. C. 402. 


69. See supra § 575. 


70. Loud v. Hanson, 53 Mont. 445, 
164 P 544. 


[a] Tllustration.—Where a buyer 
was to pay for chattels by having a. 
bank credit the price to the seller, 
the title did not pass where such 
credit was not extended. Loud v. 
Hanson, 53 Mont. 445, 164 P 544. 


71. Johnson Brinkman  Commn. 
Co. v. Kansas City Cent. Bank, 116 
Mo. 558, 22 SW 813, 38 AmSR oe 
Hart v. "Boston, ete., TR: CosAti2 Ni toe 
410, 56 A 920; Hirsch v. Cc. W. Leath- 
erbee Lumber Cour 69. INE de ES 25095 
55 A 645. 


Conditional sales see infra § 1175. 


72. Evansville, etc., R. Co. v. Er- 
84 Ind. 457; Stone v. Perry, 60 
48; Adams v. O’Connor, 100 
Mass. 515, 1 AMR 137; Tyler v. Free- 
man, 3 Cush. (Mass.) 261; Hirsch v. 
Conw. Leatherbee Lumber Co. 69° Ne 
J. a5 509; 55 A 645: 

73. Drake v. Scott, 
38, 8 8738, 96 AmSR 25; Johnson- 
Brinkman Commn. Co. v. Kansas 
City Cent. Bank, 116 Mo. 558, 22 SW 
813, 38 AmSR 615; Kelley v. Upton, 
$2 N. Y. Super. S368 


136 Ala. 261, 


74 Wabash, etc.,_R. Co.) v. Shry- 
ock, 9 Ill. A. 323; Fishback v. Van 
Dusen, 33 Minn. 111, 22 NW 244; 


Clark V. Greeley, 62 N. H. 394; Gose 
v. Brooks, (Tex. Civ. A.) 229 sw 979. 


: fa] Mere fact that the considera- 
tion is unpaid in a cash transaction 
does not always prevent the title to 
personal property from passing to 
the purchaser. Gose v. Brooks, (Tex. 
Civ. A.) 229 SW 979. 


Passing of title see supra text and 
notes 60-70. 


75. Wabash, ete., R. Co. v. Shry- 
ear 9 Ill. A. 323; Towne y. Davis, 
66 N. H. 396, 22 A 450; Clark v. Gree- 


ley, 62 N. H. 394. 


Intention of parties see infra text 
and notes 83-89. 


76. BH. L. Welch Co. v. Lahart El. 
Co., 122 Minn. 432, 142 NW 828; 
Towne v. Davis, 66 N. H. 396, 22 A 
450; Austin v.’ Welch, 31 Tex. Civ. 
A. 526, 72 SW 881; Turner v. Benz, 
153) Wash. 123,:279 Pr398. 


[a] Use of terms.—The expres- 
sions ‘‘cash,”’ ‘cash down,” or “cash 
on delivery,’ as used in sales, may 
be used in two different senses; one 


570 [55 C.J.] 


not to be delivered until payment is made.7? 
the use of such terms the parties understand merely 
that no credit is to be given and that the seller will 
insist upon his right to retain possession until pay- 
ment is made, the contract is so far executed as to 
pass title to the buyer.7® But if it is understood that 
the property in the goods is to remain in the seller 
until the price is paid no title passes until payment.”° 
If the evidence is conflicting it is for the jury wheth- 
er an oral contract of sale of chattels was on condi- 
tion that title should not pass until payment.®® A 
contract providing for payment on arrival and in- 
spection is not necessarily a cash on delivery con- 
tract,§! nor does the submission of an invoice at the 
time of the tender of the property convert it into 


such a contract.®? 
Intention of parties. 


The rule that upon a sale 
for cash or cash on delivery payment of the purchase 
price is a condition to the passing of title®® applies, 
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If by 


unless it is apparent from other provisions of the con- 


where the words indicate simply that 
the goods must be paid for before 
the buyer is entitled to possession, 
and the other where they indicate an 
intention not to part with the title 
until the price is paid. A cash sale 
is not as a matter of law either a 
conditional or an unconditional sale. 
Austin v. Welch, 31 Tex. Civ. A. 526, 
72 SW 881. 


[b] Test to distinguish cash sale 
where title does not pass and abso- 
lute sale where title passes subject 
-to lien for price: “Tf the parties 
when they make their bargain con- 
template an exchange of the goods 
for the price immediately on making 
the bargain the sale is to be regard- 
ed as a cash sale. There is no occa- 
sion to invoke the doctrine of a sale 
subject to a lien. On the other hand 
if the parties do not contemplate an 
immediate exchange of the money 
for the goods, even though they do 
contemplate that possession of the 
goods shall not be_ delivered until 
the price is paid, it is presumptively 
an absolute sale as soon as the par- 
ties are agreed on the terms of the 
bargain and the goods are in_a de- 
liverable State.” Young v. Harris- 
Cortner Co., 152 Tenn. 15, 268 SW 125, 
54 ALR 516 [reh den 152 Tenn. 34, 
268 SW 1120]. 


77, EK. L. Welch Co. y, Lahart El. 
Co., 122 Minn. 432, 142 NW 828; 
Towne v. Davis, 66 N. H. 396,22 A 
450; Austin v. Welch, 31 Tex. Civ. 
A. 526, 72 SW 881;> Turner v. Benz, 
153 Wash. 123, 279 P 398. 


[a] Sale held for cash.—Where 
the seller waived check for hay to 
be loaded on car, stating that the 
hay was his until paid for, there was 
a cash sale.: Turner’ v. Benz, 153 
Wash. 123, 279 P 398. 


78. Towne v. Davis, 66 N. H. 396, 
22 A 450: Austin v. Welch, 31 Tex. 
Civ. A. 526, 72 SW 881;.. Turner .v. 
Benz, 153 Wash. 123, 279 P 398. 


[a] Thus on the sale of hay for 
cash when baled and loaded, title 
passed when hay was baled with con- 
dition of delivery on payment. Tur- 
ner v. Benz, 153 Wash. 123, 279 P 398. 

Passing of title see supra text and 
notes 60-70. 

79. Towne v. Davis, 66 N. H. 396, 
22 A 450; Clark v. Greeley, 62 N: H. 
394; Austin v. Welch, 31 Tex. Civ. A. 
526, 72 SW 881. 

80. Goslen v. 
450, 34 A 265. 

81. Hind v. Oriental Products Co., 
195 Cal. 655, 235 P 438. 

82. Hind v. Oriental Products Co., 


Campbell, 88 Me. 


supra, - 
fons See supra text and notes 60-— 
84. Hart-Wood Lumber Co. vv. 


Bonaly, 192 Cal. 180, 219 P 432. 
85. Empire State Type Founding 
Co. v. Grant, 114 N. Y. 40, 21 NE 49. 
86. E. lL. Welch Co. v. Lahart El. 
Co., 122 Minn. 432, 142 NW 828. 


87. HE. L. Welch Co. v. Lahart El. 
Co., supra; Fishback v. Van Dusen, 
33 Minn. 111, 22 NW 244, 

88. Ida.—Western Seed Marketing 
Co. v. Pfost, 45 Ida. 340, 262 P 514. 


Me.—Berlaiwsky v. Rosenthal, 104 
Me. 62, 71 A 69. 
Mass.—Scudder v. Bradbury, 106 


Mass. 422. 


Minn.—Sanborn v. Shipherd, 59 
Minn. 144, 60 NW 1089; Fishback v. 
Van Dusen, 33 Minn. 111, 22 NW 244. 


Mo.—State v. Crumes, 319 Mo. 24, 
38 SW (2d) 229; Broughton vy. Hunt- 
er’s Bank, (A.) 264 SW 469; Wright 
v. Mississippi Valley Trust Co., 144 
Mo. A. 640, 129 SW 407; Sharp v. 
Hawkins, 129 Mo. A. 80, 107 SW 1087. 


Oh.—Wabash El. Co. v. Toledo 
First Nat. Bank, 23 Oh. St. 311; Pull- 
man Palace Car Co. v. Globe Rolling 
Mill ‘Co,, 40h. ‘Cir. eCt..301,, 2-Oh. Cir. 
Dec. 558. 

Pa.—Welsh v. Bell, 32 Pa. 12; 
Ewing v. Musser, 42 Pa. Super. 177. 

Vt.—Turner v. Moore, 58 Vt. 455, 
3 A 467. 


[a] Presumption.—(1) When the 
proposition for the sale is made by 
one party and accepted by the other, 
and no time of payment is mentioned, 
the sale is presumed to be for cash. 
Wabash El. Co. v. Toledo First Nat. 
Bank, 23 Oh. St. 311. (2) The law 
presumes “cash sale’ where the buy- 
er is not entitled to possession till 
payment is made. Western Seed 
Marketing Co. v. Pfost, 45 Ida. 340, 
262 P 514. 


{b] If it can be inferred from the 
acts of the parties and the circum- 
stances surrounding the transaction 
that it was the intent that delivery 
and payment should be concurrent 
acts, the title remains in the seller 
until the condition of payment is 
complied with. Empire State Type 
Founding Co. v. Grant, 114 N. Y. 40, 
21 NB 49. 


Payment on delivery as requisite 
to discharge of obligation of buyer 
see supra § 507. . 

Transfer of title where contract 
silent as to time of payment. general- 
ly see supra text and notes 68, 65-68. 
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tract that the intention of the parties thereto is oth- 
erwise.* If the agreement does not provide in ex- 
press terms that payment shall be made on delivery 
and no provision is made for credit, the intent of the 
parties must econtrol;*® but, although the facts and 
circumstances may show a contrary intent,®® the pre- 
sumption is in favor of a cash sale,*7 so much so that, 
as a general rule, if the time of payment is not stip- 
ulated, and no provision is made for credit, a sale of 
personal property, unless otherwise expressly pro- 
vided or understood, is presumed to be for cash.*® 
A provision of a sale contract that acceptance of the 
bill of lading should constitute completion. of the 
sale implies an intent that payment and the passing 
of title are to be concurrent.*® 
Effect of delivery or tender. 
sale such that title is not to pass until payment is 
made, a tender of delivery®® or delivery without pay- 
ment being made,®! unless it is such as to constitute 


If the sale is a cash 


89. Porter v. Pennsylvania R. Co., 
217 App, Div. 49;°215° NYS. 727: 


90. Levinson v. Silverman, 89 Cal. 
A. 416, 264 P 796; Gopcevie v. Cali- 
fornia Packing Corp., 64 Cal. A. 132, 
220 P 1078. 


[a] Payment necessary.—Where 
the contract provides for payment on 
delivery, tender implies fulfillment 
of such condition before title pass- 
es. Levinson v. Silverman, 89 Cal. 
A. 416, 264 P 796; Gopcevic v. Cali- 
fornia Packing Corp., 64 Cal. A. 132, 
220 P 1078. 


91. Ala.—Drake v. Scott, 136 Ala. 
261, 88 S 878, 96 AmSR 25. 


Cal.—Wong Foo v. Southern Pac. 
Co., 41 Cal. A. 42, 181 P 823. 


_Mo.—Johnson-Brinkman Commis- 
sion Co. v. Kansas City Cent. Bank, 
116 Mo. 558, 22 SW 813, 38 AmSR 615: 
Ruediger v. Dennis, 199 Mo. “A. 102, 
201 SW 943. 


N. H.—Towne v. Davis, 66 N. H. 
396, 22 A 450. 


N. J.—Hirsch v. C. W. Leatherbee 
Lumber Co., 69 N. J. L. 509, 55 A 645. 


N. Y.—Hammett v. Linneman, 48 
N. Y. 399; Fleeman v. McKean, 25 
Barb. 474; Lange v. Pisch, 9 Misc. 
475, 30 NYS 220. 


Oh.—Rehr_ v.: Trumbull Lumber 
Co., 110 Oh. St. 208, 143 NE 558; Bal- 
timore, ete., R. Co: v. Good, 82° Oh. 
St. 278, 92 NE 435, 29 LRANS 713, 81 
Oh, St. 529, 91 NE"1123; Wabash El. 
RE Siicy ae First Nat. Bank, 23 Oh. 


Wicket Tpke v. Clark, 37 Pa. Super. 


Tex.—Halff Co. v. Jones, (Civ. A.} 
169 SW 906; Austin v. Welch, 31 Tex. 
Civ. A. 526, .72 SW 881. 


‘Utah.—Paulson vy. Lyon, 
438, 73 P 510. 


Vt.—Allen Lumber Co. v. Higuera, 
86 Vt. 4538, 85 A 979. 


[a] Thus: (1) Until payment has 
been made or waived the contract 
remains executory, and delivery in 
such case is not a completion of the 
contract, except as an intention to 
so regard it is expressly declared or 
ean fairly be inferred from the cir- 
cumstances attending. Halff Co. v. 
Jones, (Tex. Civ. A.) 169 SW 906. 
(2) Where a contract provided for 
payment of the balance of purchase 
price after receipt of goods in good 
merchantable condition, such pay- 
ment was a precedent condition of 
sale, without which title did not pass, 
although buyer. did not reject goods. 
Wong Foo v. Southern Pac. Co., ‘41 


26 Utah 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a waiver of the condition of payment®? or the ob- 
taining of possession by the purchaser®* will not 
: Also, if the contract re- 
quires that the vendor shall deliver the property sold 
at some fixed time and place and receive payment on 
delivery, title will not pass until delivery and pay- 
ment are made in accordance with the terms of the 
contract,’* nor if the contract of sale calls for the 
delivery of the property and the ascertainment of 
the quantity thereof by the purchaser, but is silent 
as to the time of payment, will title to the property 
pass until the quantity of property has been ascer- 


operate to transfer the title. 


Cal. A. 42, 181 P 823, 


[b] Conditional delivery.—(1) 
Under a contract calling for cash on 
arrival, where the goods are placed 
on a side track at the purchaser’s 
plant and unloaded by him to avoid 
demurrage, but not further appro- 
priated, the delivery is conditional. 
Rehr v. Trumbull Lumber Co., 110 
Oh. St. 208, 143 NE 558. 


Rights of bona fide purchaser for 
value from vendee see infra §§ 643, 
649, 659, 1233-1237. 


92. Effect of delivery a 
er of payment see infra § 


93. Bergan v. Magnus, 98 Ga. 514, 
25 SE 570; Gate City Coffin Co. v. 
. Hall, 33 Ga. A. 70, 125 SE 503; Morris 
v. Walker Bros. Co., 29 Ga. A. 476, 
116 SE 201; Evansville, etc., R. Co. 
v. Erwin, 84 Ind. 457. 


[a] Shipment of goods.—The pur- 
chaser by obtaining possession of 
the goods and shipping them, taking 
a bill of lading therefor, does not 
divest the seller of his title. Evans- 


to waiv- 
580-582. 


ville, ete., R. Co. v. Erwin, 84 Ind. 
457. 
[b] As between vendor and ven- 


dee.—Where a sale is for cash, the 
fact that the buyer obtains posses- 
sion without payment does not pass 
title. Morris v. Walker Bros. Co., 
29 Ga, A. 476, 116 SE 201. 


94. Tripp v. Wade, 82 Fla. 325, 89 
S 870. 
95. Davidson v. Diamond Furni- 


ture Co., 176 N. C. 569, 97 SE 480. 


{a] Lumber.—Where lumber was 
sold subject to measurement of the 
purchaser, nothing being said as to 
time of payment, title did not pass 
until the lumber was measured and 
payment made. Davidson v. Diamond 
uraMure Coseli Gin: Crnd69, 9% 7S 5 
480. 


96. See statutory provisions and 
cases infra this note. , 


[a] In Alabama the statute (Rev. 
Code.§ 1164), providing that ‘no cot- 
ton sold by commission merchants 
to brokers or buyers shall be consid- 
ered as delivered and the ownership 
given up until the same is fully paid 
for,” except in Mobile, where the 
sale is complete but a lien for the 
price is reserved to the seller for 
fifteen days, changed the common 
law rule when a sale of cotton was 
made by a commission merchant to 
a broker or buyer, and substituted as 
a condition on which the title should 
be transferred on the full payment 
of the price. Lehman v. Warren, 53 
Ala. 535. 

{b] In Georgia (1) the statute 
(Parks Code Annot. [1914] § 4126) 
provides that ‘cotton, corn, rice, 
erude turpentine, spirits turpentine, 
rosin, pitch, tar, or other product 
sold by planters and commission 
merchants on cash sale, shall not be 
considered as the property of the 
buyer until. fully paid for, although 
it may have been delivered to the 
buyer: Provided, that in cases where 
the whole or any part of the prop- 
erty has been delivered to the buy- 
er, the right of the seller to collect 


, 
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made.?® 


the purchase-money shall not be af- 
fected by its subsequent loss or de- 
struction.” Butler v. Georgia, etce., 
R..Co., LUI Ga. 969947 -SH 320.92 C2) 
Such a statute is not unconstitution- 
al. Hardeman v. Reynolds, 149 Ga. 


660, 101 SE 804. (3) It applies only 
to planters and commission mer- 
chants. Butler v. Georgia, etc., R. 


Co., Supra. (4) The products meant 
are the products of the_ planters. 
Roberts v. Savannah, etc., R. Co., 75 
Ga. 225. (5) Where there is a deliv- 
ery on a cash gale, the title of the 
seller remains undivested until pay- 
ment in full of the purchase price 
(Ocean SS. Co. v. Southern States 
Naval Stores Co., 145 Ga. 798, 89 SE 
838; Moore v. Walker, 27 Ga. A. 428, 
108 SE 809; Morris v. Walker Bros. 
Co., 29 Ga. A. 476, 116 SE 201), (6) 
and the seller may assert his title 
even aS against a bona fide purchas- 
er from his vendee (Ocean SS. Co. v. 
Southern States Naval Stores Co., su- 
pra; Flannery v. Harley, 117 Ga. 
483, 438 SE 765; Flanders v. Maynard, 
58 Ga. 56; Morris v. Walker Bros. 
Co., 29 Ga. A. 476, 116 SE 201). (7) 
A planter within the meaning of the 
statute “is one who is engaged in 
the business of producing crops from, 
the soil; and it is immaterial wheth-' 
er he sows and reaps with his own 
hand, with the hand of a tenant, the 
hand of a cropper, or the hand of a 
hired laborer.’’ Butler v. Georgia, etc., 
R.)Co.,1 119. .Gar 959,963, 4% .SHi320: 
(8) A planter may avail himself of 
the statute with regard to a sale of 
cotton whether it was produced by 
him or acquired from another. But- 
ler v. Georgia, etc., R. Co., supra; 
Skinner v. Hillis, 25 Ga, A. 711, 104 
SE 508. (9) So also the statute ap- 
plies to sales by commission mer- 
chants on their own account as well 
as to sales made by them as repre- 
sentatives of a planter (Augusta Nat. 
Bank v. Augusta Cotton, etc., Co., 
104 Ga. 403, 30 SE 888), (10) but it 
does not apply to a planter who sells 
the cotton as agent of another even 
though that other be his’ tenant 
(Wilkes v. Dixie Cotton Co., 143 Ga. 
588, 85 SE 706). (11) Only trans- 
actions on cash sale are protected. 
Flanders v. Maynard, 58 Ga. 56. (12) 
The section is applicable only where 
the agreement to pay cash is not 
complied with by the vendee. McCall 
Vc RP UMOt NS Cra cA OL On Sia uae 
(13) A sale is no less a cash sale, 
when so intended by the parties, be- 
cause the money is not paid concur- 
rently with the delivery, and the ac- 
tual paying over of the cash is tem- 
porarily deferred to meet the con- 
venience of the parties in making a 
settlement. Atlantic Coast Line R. 
Co. v. Gordon, 10 Ga. A. 311, 73 SE 
594. The term ‘on cash sale’ is not 
limited to sales, where the payment 
of actual money is to be made im- 
mediately, but ‘includes all. sales 
where_it is expressly understood 
that payment shall not be delayed 
longer than necessary in the ordi- 


nary course of business. Skinner v. 
Hollis, 25> Ga. A. 711, 104 SE 508; 
McCall v. Hunter, supra. (15) A cash 


sale of cotton delivered on Saturday 
is not converted into a credit sale 
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tained and payment made.?® 

Statutory provisions. 
are statutes expressly providing that in the case of 
certain sales title shall not pass until ‘payment is 


In some jurisdictions there 


[§ 578] (d) When Note or Security To Be Given. 
Where by the contract the giving of a note or other 
security in payment of the price is a condition on 
which the transfer of the property depends the prop- 
erty does not pass until the condition is fulfilled,®? 
unless the condition is waived; but the mere fact 


because on the following Monday the 
seller receives a check for the price, 
deposits it in a bank, draws against 
the account, and marks the bill paid. 
Charleston, etc., Co. v. Pope, 122 Ga. 
577, 50 SE 374. (16) Where a pur- 
chaser breaches his contract by fail- 
ing to pay, as where a check he has 
given is dishonored, the fact that 
the seller indulged the purchaser for 
several days under his promise to 
make the check good which he did 
not do, does not necessarily convert 
the transaction into a credit sale. 
Graham v. John Flannery Co., 32 
Ga. A. 713, 124 SE 729. (17) One ac- 
quiring possession of cotton with 
right to purchase becomes  bailee 
only, and acquires no title thereto 
until purchase money is paid. Gra- 
ham v. John Flannery Co., supra. 

97. U. S.—Maddux v. Usher, 
EF. Cas. No. 8,936, 2 Hask. 261. 


Cal.—Wise v. Collins, 121 Cal. 147, 
53 P 640. 


Ga.—Mathewson v. Belmont Flour- 
ing Mills Co., 76 Ga. 357. 
Ind.—Kountz vi Hart, 17 Ind. 329; 


Platter v. Acker, 13° Ind. A. 417, 41 
NE 832. 


Iowa.—Firestone Tire, etc., Co. v. 
Anderson, 190 Iowa 439, 180 NW 273; 
Amundson yv.. Standard Printing, etc., 
Co., 140 Iowa 464, 118 NW 789. 


Caldwell, 4 


16 


Ky.—Bainbridge 
Dana 211. 


Mass.—Ulman v. Barnard, 7 Gray 
554; Whitwell v. Vincent, 4 Pick. 
449, 16 AmD 355. 


PON. H.—Parker v. Mitchell, 5 N. H. 
. \ 


N. Y.—Campbell Printing Press, 
ete., Co. veo Walker) 124 INJPY I 20 
NE 625; Osborn v. Gantz, 60 N. Y. 
540 [Laff 38 N. Y. Super. 148]; Jessop 
Jy eiler, 2 Abb. Dec. 449, 1 Keyes 

N. C.—Millhiser v. Erdman, 98 N. 
C. 292, 3 SE 521, 2 AmSR 334. 


Oh.—Bonham v. Hamilton, 66 Oh. 
St. 82, 68 NE 597. 


hy RSaPEE? OE v. Reber, 30 Pa. Super. 


Philippine.—Ruperto v. Kosca, 26 
Philippine 227. 


S. D.—Baskerville v. Johnson, 20 
S-D688, 104° IN Wii913 sade ee iGage 
Threshing Mach. Co. v. Hichinger, 15 
S.) D.) 530, 91° NW 82: 


Tex.—Lang v. Rickmers, 70 Tex. 
108, 7 SW. 527; Mechanics’ Bank v. 
Gullett Gin Co., (Civ. A.) 48 SW 627; 
Austin v. Welch, 31 Tex. Civ. A. 526, 
72 SW 881. 


Eng.—Walker v. Clyde, 10 C. B. 
Sie 881, 100 ECL 381, 142 Reprint 


[a] Secured notes.—Where notes 
and a policy of insurance and se- 
curity for payment of the notes are 
to be given, the giving of the notes 
unaccompanied by any security is not 
sufficient to transfer title. Campbell 
Printing Press, etc., Co. v. Walker, 
tia N.Y 7, 20, NB, 625. 


98. Smith v. Dennie, 
(Mass.) 262, 17 AmD 368. 


Vv. 


6 Pick; 
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that payment is to be made in this manner is not in- 
consistent with the immediate transfer of the prop- 
erty if such is the intention,®® and where the inten- 
tion is not clear the question is one of fact dependent 
on all the cireumstances.t The condition may be 
waived by the seller,” as by an unconditional delivery 
of the goods.* Unless a different intention appears, 
however, where the goods are to be paid for on deliv- 
ery by bill, note, or other security, it is generally 
held that this i is a condition precedent to the transfer 
of the property,* and that unless the condition is 
waived the title will not pass until it is eomphed 
with, although there has been a delivery of the 
goods.° Where, under a contract of sale providing 
for payment by a six-months bill of exchange, the 
goods are sent by post to the purchaser together with 
the bill for acceptance and an invoice marked “set- 
tled by acceptance,” title does not pass until the bill 
is accepted.© However, where the purchaser com- 
plies with the conditions of the contract of sale, as 
where he executed notes for the price and mortgages 


jaar ay Gee - Jeomi®, 1 DEN, Gy.) [MINT WEST Fe 
; azlehurs umber Co. v. J. A. A eae os) illi 
Revie iCe, (Mise v.18, 8 is5; Eng.—Bishop v. Shillito, 
Embree-McLean A Carriage Co. 5 

usk, : iv. & : 
Tiss os AN heinial Oats? sw erage Co., 94 Ark. 62:1); 

[a] Indorsement of note.—Where 


one of the terms of the contract of 
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Ald. 329 note, 106 Reprint 387. 
Ark.—Jones vy. Southern Coop- 


Fla.—Young v. Kansas Mfg. 
23) Ela. 394, .2. S18 LT. 
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to secure them and pays ee of the price, he ac- 
quires title to the property.’ Where delivery of the 
property is to be made only after payment of the 
purchase notes given therefor, prior to such payment 
the sale is executory and title does not pass;* but 
where the seller of property transfers to another 
without recourse the purchase money notes therefor, 
the title passes to the maker of the notes and the 
transferee is simply his creditor.® Where a sale is 
made on eredit, the purchaser to give bond and se- 
curity if the terms are agreed on, and the bargain is 
struck, the title passes to the purchaser even though 
the bond and security are not given and the seller 
retains the property as security during the period 
credit was extended.?° 


[§ 579] (e) Waiver of Payment!!—aa. In Gen- 
eral. The condition as to payment or security is one 
which may be waived by the ‘Seller, in which ease ti- 
tle to the goods sold will vest in the buyer, although 
the condition has not been performed.1? A waiver 
involves both knowledge and intent.1? It must be 
acceptange is the ordinary course of 
business in the trade, it is for the 
jury to determine at what time the 


parties intended title to pass. Saks 
Ve ePilley eS 2. ieee Rot 48% 


7. Murray Co. v. Satterfield, 125 
Co.,| Ark. 85, 187 SW 927. 


hy 1B ita 


127 SW 704. 


sale is that the notes for the price 
shall be indorsed by a certain per- 
son, but it appears that the sale 
was made without reservation of ti- 
‘ttle, and that the indorsement was 
to be given merely as additional se- 
curity and not intended as a condi- 
tion precedent, a failure to obtain 


such indorsement will not prevent 
the passing of title. Hazlehurst 
umber sCos vi J.uA. Bay, eteyCo.,; 


gee 18 S 485. 


Ind.—Platter v. Acker, 13 Ind. 
A. "417, 41 NE 832. 

N. H.—Towne v. Davis, 66 
396, 22 A 450. 

N. J.— Brock v. O'Donnell, 45 N. 
detls., 441 Satis 49 N. J. Th. 230, 10 A 
708]. 

N. Y.—Empire State Type Found- 
ing Co. v. Grant, 114 N. Y. 40, 21 NE 
49; Williams v. Insurance Co. of 
North America, 1 Hilt. 345. 


N. B—McCall v. Gillespie, 24 N. 
18), yo 

ae SIMICh vv; Dennie, 6 
(Mass.) 262, 17 AmD 368. 


Nay es 


Pick: 


3. England yv. Forbes, 12 Del. 301, 
31 A 895; Smith v. Dennie, 6 Pick. 
(Mass.) 262, 17 AmD 368; Mills v. 
Hallock, 2 Edw. (N. Y.) 652. 

Waiver of payment see infra §§ 
579-583. 

4. Fla.—yYoung v. Kansas Mfg. Co., 
23 Ela. 394, 2 S 817. 

541, 11 NW 3 

Me.—Peabody v. Maguire, 79 Me. 

572, 12 A 630; Seed v. Lord, 66 Me. 


580; Stone v. Perry, 60 Me. 48. 


Mass.—Salomon v. Hathaway, 126 
Mass. 482; Armour v. Pecker, 123 
Mass. 143; Hirschorn v. Canney, 98 
Mass. 149; Whitney v. Haton, 15 Gray 
225; Coggill v. Hartford, ete., RCo; 
3 Gray 545; Tyler v. Freeman, 3 Cush. 
261; Hill v. Freeman, 3 Cush. 257. 


N. Y.—Russell v. Minor, 22 Wend. 
659. 


Pa.—Nicholson vy. Taylor, 31 Pa. 128, 
72 AmD 728. 


Vt.—Chalmers v. McAuley, 
44, 33 A 767. 


Wis.—Congar v. Galena, etc., R. Co., 


68 Vt. 


Ga.—Everroad vy. Dickson Planing 
Mill Co., 26 Ga. A. 329, 106 SE 193. 


Iowa.—Firestone Tire, ete, Co. v. 
Anderson, 190 Iowa 439, 180 NW 
273; Budlong v. Cottrell, 64 Iowa 234, 
20 NW 166. 

Me.—Seed v. Lord, 66 Me. 580. 


Mass.—Armour v. Pecker, 123 Mass. 
143; Whitney v. Baton, 15 Gray 225. 

Mo.—Bailey v. Dennis, 135 Mo. A. 
93, 115 SW 506. 

N. C.—Green River Land Co. v. Bos- 
tic, 168 N. C. 99, 883 SE 747; Millhiser 
v. Erdman, 98 N. C. 292, 3 SH 521,72 
AmSR 334. 

[a] Delivéry conditional.—W here 
title to property is not to pass to the 
buyer until he gives a secured note 
therefor, delivery to the buyer is con- 
ditional, and title will not pass until 
the note is given. Bailey v. Dennis, 
135 Mo. A. 93, 115 SW 506. 


[b] MNotes.—Where property was 
delivered under a contract of sale, 
which, as a condition to the sale, re- 
quired the buyer to execute promis- 
sory notes for the purchase money, no 
title passed where the notes were not 
executed. Everroad v. Dickson Plan- 
ing’ Mill Co., (26 ‘Ga. A.) 329, 106° SE 
193% Millhiser v. Brdman, 98 N. C. 
292, 3 SE 521, 2 AmSR 334. 

[c] Mortgage.—Where property is 
sold on condition that the buyer will 
execute a mortgage to secure the pur- 


_chase money, and he does not do so, 


title does not pass out of the seller, 
although possession is given. Jones 
v. Southern Cooperage Co., 94 Ark. 
621, 127 SW 704. 


{[d] Trade acceptance.—The sale 
of automobile tires, for which a trade 
acceptance forwarded with the bill of 
lading is to be signed, is a con‘dition- 
al contract of sale in which title does 
not pass until satisfaction of the con- 
dition precedent by either payment in 
cash or signing of the acceptance. 
Firestone Tire, etc., Co. v. Anderson, 
190 Iowa 439, 180 NW 2738. 


Waiver of payment see infra-§§ 579— 
583. 


6 Saks v. Tilley, 32 T. L. R. 148. 


[a] Jury question.—Where the 
contract is verbal, and payment by 


8. Gleason v. Sanborn, 122 Me. 147, 
119 A 200; Old Kentucky Distributing 
Corp. v. Morin, (R. I.) 146 A 403. 


[a] Tllustrations.—(1) Where the 
seller agreed to deliver warehouse re- 
ceipts covering whisky only after 
payment of purchase notes, the sale, 
prior to such payment, was executory 
only. Old Kentucky Distributing 
Corp. v. Morin, (R. I.) 146 A 403. (2) 
Where title to a mill, which the con- 
signees were unable to pay for, vest- 
ed in the person who paid for it and 
received the bill of lading therefor, 
he did not pass title to the original 
consignees by taking their note for 
the purchase price of the mill under 
an agreement that until the note was 
paid he was to retain the title. Glea- 
ope v. Sanborn, 122 Me. 147, 119 A 


9. Farrar v. Brackett, 86 Ga. 463, 
12 SE 686. 


1¢. Wade v. Moffett, 21 Ill. 110, 74 
AmD 79. 


1l. Waiver generally see Waiver 
[40 Cye 252i. 

12. Als awford v. Spraggins, 
109 Ala. 353, 19 S 372; Neal v. Bog- 
gan, 97 Ala. 611, 11S 809. 

Ind.—Liberty Canning Co. v. Lip- 
pencott Co., 80 Ind. A. 184, 187 NE 
283. 

M'd.—Powell v. Bradlee, 9 Gill & J. 
220. 


Minn.—Fishback v. Van Dusen, 33 
Minn. 111, 22 NW 244. 

Mo.—Wright v. Mississippi Valley 
Trust Co., 144 Mo. A. 640, 129 SW 407. 

Oh.—Baltimore, etc., R. Co. v. Good, 
82 Oh. St. 278, 92 NE 4385, 29 LRANS 
718, 81 Oh. St. 529, 91 NE 1123. 


Tex.—Continental Bank, etc., Co. v. 
Hartman, (Civ. A.) 129 SW 179. 


vVt.—Allen Lumber Co. v. Higuera, 
86 Vt. 453, 85 A 979. 


[a] It is as competent for the ven- 
dor to waive the condition of pay- 
ment concurrently with delivery as 
any other condition in his favor. 
Fishback v. Van Dusen, 33 Minn. 111, 
22 NW 244, 


13. Allen Lumber Co. v. Higuera, 
86 Vt. 453, 85 A 979. 


[a] Waiver not shown.—Seller of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 579-580] 


made voluntarily,'* and may be either express or im- 
Ordinarily it is question of fact that must 
be made clearly and plainly to appear.!® 
terms of the contract are agreed on, and it is the 
intention of the parties that title pass, the seller by 
waiving the time of payment and the time when the 
purchaser is to take possession does not change the 
contract as to the passing of title so as to cause it to 


plied.t® 


pass at a later date.1? 


[§ 580] bb. Delivery—(aa) In General. 
rily an unqualified and unconditional delivery of the 
goods by the seller to the. buyer, without requiring 
payment or security, provided it is not secured by 


lumber to be paid for on delivery held 
to have not consented by his conduct 
to give credit or waived his right to 
treat the sale as a cash transaction, 
and hence the buyer by using it with- 
out paying therefor was liable for a 
conversion. Allen Lumber Co. v. Hi- 
guera, 86 Vt. 453, 85 A 97 


14. Continental Bank, ete., Co. v. 
Hartman, (Tex. Civ. A.) 129 SW 179. 


15. Guarantee Title, etc., Co. v. 
Huntingdon First Nat. Bank, 185 Fed. 
373, 107 CCA 429 [mod 179 Fed. 151], 
193 Fed. 52, 113 CCA 382; Continen- 
tal Bank, etce., Co. v. Hartman, (Tex. 
Civ. CA.)n i129 -S Wi 179. 


[a] It can be inferred from acts 
and circumstances. Continental 
Bank, etc., Co. v. Hartman, (Tex. Civ. 

A.) 129 SW 179. 


16. Continental Bank, etce., Co. v. 
Hartman, supra. 


17. Icenhower v. Day, (Mo. A.) 11 
SW (2d) 1110. 

18. Hirsch Lumber Co. v. Hubbell, 
143 App. Div. 317, 128 NYS 85; Ives 
v. Humphreys, 1 EK. D. Smith (N. Y.) 
196; Chapman v. Lathrop, 6 Cow. (N. 
Key 2 L0n 16 sAmD 433° Slogan. .v. 
Smith, 14 Phila. (Pa.) 114. 


19. U. S.—Halliday v. Hamilton, 
11 Wall. 560, 20 L. ed. 214; King v. 
Adams, 265 Fed. 9; Guarantee Title, 
etc., Co. v. Huntingdon First Nat. 
Bank, 185 Fed. 373, 107 CCA 429 [mod 
179 Fed. 151], 193 Fed. 52, 113 CCA 
382; Duponte Co. v. Shields Constr. 
Co., 162 Fed. 198 [aff 171 Fed. 305]; 
Dininny v. Myers, 68 Fed. 943. 


Ala.—Crawford v. Spraggins,- 109 
Ala. 353, 19 S 372; Neal v. Boggan, 
97 Ala. 611, 11 S 809; Blackshear v. 
Burke, 74 Ala. 239. 


Del.— England v. Forbes, 12 Del. 
301, 31 A 895. 
Ga.—Wheeler, etc. Mfg. Co. Vv. 


Irish-American Dime Sav. Bank, 105 
Ga. 57, 31 SE 48; Toole v. Davis, 138 
Ga. A. 122, 78 SE 865. 


Tll.—Riley v. DuBois, 14 Ill. A. 236; 
Martin v. Wirts, 11 Ill. A. 567. 


Ind.—Moffatt v. Green, 9 Ind. 198. 


La.—Lee v. Galbraith, 5 La. Ann. 
343. 


Me.—Pinkham v. Appleton, 82 Me. 
574, 20 A 237; Mixer v. Cook, 31 Me. 
340. 3 

Md.—Farmers’ Phosphate Co. Vv. 
Gill, 69 Md. 537, 16 A 214,.9 AmSR 
.443, 1 LRA 767; Foley v. Mason, 6 
Md. 37; Powell v. Bradlee, 9 Gill & 
J. 220. 

Mass.—Maueger v. Crosby, 117 Mass. 
330;\ Freeman vy. Nichols, 116 Mass. 
309; Upton v. Sturbridge Cotton Mills, 
111 Mass. 446; Smith v. Dennie, 6 
Pick. 262, 17 AmD 868; Carleton v. 
Sumner, 4 Pick. 516. 


Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828, 
Fishback v. Van Dusen, 33 Minn. 111, 
22 NW 244. 

Mo.—Scharff v. Meyer, 133 Mo. 428, 
84 S. W. 858, 54 AmSR 672; Oester 
v. Sitlington, 115 Mo. 247, 21 SW 820. 


SALES 


If the | structive,?° or is 


Ordina- 
tion of waiving 
does not pass.”° 
tion there must 


Nebr.—Allen v. Rushford, 72 Nebr. 
907, 101 NW 1028; Sutro v. Hoile, 2 
Nebr. 186. 


N. J.—Leatherbury v. Connor, 54 N. 
Ja) 172, 288A.684, 33 AmSR 672; 
Heller v. Elliott, 44 N. J. L. 467; Cole 
v. Berry, 42 N. J. L. 308, 36 AmR 511. 


N. Y.—Island Trading Co. v. Berg, 
239 N. Y. 229, 146 NE 345; Husted 
Vv. Ingraham; (5) N: Y.0251;" Smith ‘v. 
Lynes, 5 N. Y. 41 [aff 3 Sandf. 203]; 
Rawls v. Deshler, 4 Abb. Dec. 12, 3 
Keyes 572, 3 Transcr. A. 91; Hirsch 
Lumber Co. v. Hubbell, 143 App. Div. 
317, 128 NYS 85; Wheeler, etc., Mfg. 
Co, v. Keeler, 65 Hun 508, 20 NYS 
388; Morey v. Medbury, 10 Hun 540; 
Durbrow v. McDonald, 18 N. Y. Super. 
130; Ives v. Humphreys, 1 E. D. Smith 
196; Leavitt v. Rosenthal, 84 NYS 
530; Furniss v. Hone, 8 Wend. 247; 
Chapman vy. Lathrop, 6 Cow. 110, 16 
ee 433; Buck v. Grimshaw, 1 Edw. 

0. 


Pa.—Mackaness v. Long, 85 Pa. 158; 
Bowen v. Burk, 13 Pa. 146; Clemson 


v. Davidson, 4 Binn. 405; Leedom v. 
Phillips, 1 Yeates 527; Logan v. 
Smith, 14 Phila. 114. 

Wash.—Knox vy. Fuller, 23 Wash. 


34, 62 P 131; Baker v. Heidinger, 17 
Wash. 679, 50 P 569; Seattle, etc., R. 
Co. v. Claussen-Sweeney Brewing Co., 
5 Wash. 462, 32 P 102. 


W. Va.—Freeport Stone Co. v. Car- 
ey, 42 W. Va. 276, 23 SE 183. 

Wis.—Thompson v. Wedge, 50 Wis. 
642, 7 NW 560; Pitts v. Owen, 9 Wis. 
152. 

[a] Waived by implication.—A 
condition as to payment is waived by 
implication when payment is not 
claimed or insisted on at the time of 
delivery. Guarantee Title, etc., Co. v. 
Huntingdon First Nat. Bank, 185 Fed. 
373, 107 CCA 429 [mod 179 Fed. 151], 
193 Fed. 52, 118 CCA 382. 


[b] "Title passes completely.—If 
property is sold and, without reserv- 
ing title, delivered in pursuance of the 
sale, title thereto passes to the pur- 
chaser as completely as if the pur-, 
chase price had been paid in full be- 
fore delivery. Toole v. Davis, 13 Ga. 
A, 122, 78 SE 865. 


{[c] Im absence of agreement to 
contrary, it is presumed that the pre- 
payment of the price was waived. 
King v. Adams, 265 Fed. 9. 


[ad] Voluntary delivery is pre- 
sumptively a waiver of the condition 
which attaches to a cash sale, so that 
the title will pass to the buyer. 
Scudder v. Bradbury, 106 ‘Mass. 422. 


{e] Reclaiming goods.—If the 
buyer takes the goods away without 
paying for them the seller should 
immediately reclaim them. Macka- 
ness v. Long, 85 Pa. 158. 


{f] Presumptive evidence.—An ap- 
parently unconditional delivery of 
goods sold for cash is presumptive 
evidence of the waiver of a condition 
that payment shall be made on de- 
livery to vest title in the purchaser. 
BE. L. Welch Co. v. Lahart. Bl. Co., 
122 Minn. 432, 142 NW 828. 
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fraud,18 will be held to waive a condition as to pay- 
ment or security,'® even though the delivery is con- 


made to a carrier.21_ However, the 


fact that there has been a delivery without requiring 
payment or security does not necessarily constitute 
a waiver of such condition,?? but merely creates a 
presumption to this effect,?* which may be rebutted 
by the acts and declarations of the parties or by the 
circumstances of the case.** 
livers the goods conditionally and without any inten- 


Thus if the seller de- 


payment or security, the property 
To constitute a waiver of the condi- 
be not only an act of delivery but 


20, Clark” v.. Rush, 19. Cal7 soe 
Terrill v. Hays, 24 La. Ann. 428; 
Collins v. Wayne Lumber Co., 128 Mo. 
451, 31 SW 24. 


{a]* Changing character of goods. 
—Where, after a sale of liquor upon 
condition that it is to be paid for be- 
fore being used, the buyer is allowed 
to change its quality from rum to 
neutral spirits, this is a sufficient de- 
livery to render the spirits liable to 
seizure by creditors of the buyer, al- 
though neither payment nor actual 
‘delivery has been made. Terrill v. 
Hays, 24 La. Ann. 428. 


21. See infra § 582. 


22. U. S.—Maddux v. Usher, 16 F. 
Cas. No. 8,936, 2 Hask. 261. ‘ 


Fla.—Young v. Kansas Mfg. Co., 23 
Blas 394.8208 Si7- 


Me.—Seed v. Lord, 66 Me. 580. 


N. H.—Ferguson y. Clifford, 37 N. 
EIS 8'6% $ 


N. Y.—Empire State Type Founding 
Co. v. Grant; 114" NV-YS 407217 NEW49 
[rev 44 Hun 434]; Rathowsky v. 
Dunn, 64 NYS 934. 


23. %In re Perpall, 256 Fed. 758, 168 
CCA 104; Peo. v. Mills Sing, 42 Cal. 
A. 385, 188 P 865; Young v. Kansas 
Mfg. Co., 23 Fla. 394, 2 S 817; Osborn 
v- Gantz, 60 N.Y. 540 [aff 38 N. Y- 


Super. 148]; Hammett v. Linneman, 
48 N. Y. 399. 
[a]. Absolute delivery to the buy- 


er without a demand of the pur- 
chase price is presumptive evidence 
of a waiver of a condition of present 
payment and of a lien upon the prop- 
erty, and of a willingness to give cred- 
it to the personal responsibility of the 
buyer. Osborn v. Gantz, 60 N. Y. 540 
[aff 38 N. Y. Super. 148]. 


24. Comer v. Cunningham, 77 N. 
Y. 391, 33 AmR 626; Osborn v. Gantz, 
60 N. Y. 540 [aff 36 N. Y. Super. 148]; 
Hammett v.,\Linneman, 48 N. Y. 399; 
Maxherman Co. v. Alper, 210 App. Div. 
389, 206 NYS 233 [rev 120 Misc. 715, 
200 NYS 311]. 


[a] No valid delivery.—Where 
sale was for cash or certified check on 
delivery, but on delivery payment 
was not made, and seller was forcibly 
prevented from removing goods from 
buyers’ place of business, requirement 
as to payment held not waived, and 
title not to pass. Maxherman Co. v. 
Alper, 210 App. Div. 389, 206 NYS 233 
[rev’' 120 Mise. 715, 200 NYS 311}; 


25. U. S.—Copland v. Bosquet, 6 
EY. Cas. No. 3,212, 4 Wash. C: C. 588; 
Maddux v. Usher, 16 F. Cas. No. 8,- 
936, 2 Hask. 261. 


Ala.—Barksdale v. Banks, 206 Ala. 
569, 90 S913. 


Mass.—Armour v. Pecker, 123 Mass, 
143; Reed v. Upton, 10 Pick. 522, 20: 
AmD 6545. 

Mo.—Dannefelser v. Weigel, 27 Mo. 
45; State v. Green Tree Brewery Co..,. 
32 Mo. A. 276. 


N. H.—Dudley v. Sawyer, 41 N. H. 


N. Y.—Adams vy. Roscoe Lumber 
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also an intent not to insist on immediate payment as 
In a eash, or cash 
on delivery, sale, if the seller delivers but the buyer 
violates his promise to pay, the buyer does not ac- 
quire title,27 and, after delivery the title remains in 
the seller until payment unless he waives the right 
to treat the sale as a cash transaction.*§ 
tract provides for payment or the giving of notes or 
security in leu thereof, delivery alone is not suffi- 


a. condition of the title passing.° 


cient to pass title.?° 
Partial delivery. 


title passes as to those delivered.*° 


€o;, 159 N.Y. 176, 53 NE 8053" Farm- 
ers’, etc., Nat. Bank v. Hazeltine, 78 
ING ER'S 104, 34 AmR 518; Kinsey v. 
Leggett, TiN, Y. Bol 5 Draper v. Jones, 
11 Barb. 263; Osborn v. Gantz, 38 N. 
Y. Super. 148 [aff 60 N. Y. 540]; Burns 
v. Bigelow, 122 NYS 253; Palmer v. 
Hand, 13 Johns. 434, 7 AmD 392. 

Oh.—Edwards v. Glancy, 1 Oh. Cir. 
Ct. 453,;,4-Oh, Cir: Dee: 4253. 


Pa.—Windle v. Moore, 1 Chest. Co. 
409. 


Tex.—Continental Bank, etc., Co. v. 
Hartman, (Civ. A.) 129 SW 179. 

Utah.—Paulson y. Lyon, 26 Utah 
438, 73 P 510. 


[a] In cash sale a delivery sub- 
ject to the payment of the price pass- 
es no title. Continental Bank, etc., 
Con WW. sHartman; (Clex.. Civ, A;)2129 
SW 179. : 

[b] Entire contract.—That a de- 
livery shall not constitute a waiver 
of payment because conditional, it 
must be conditional as to the whole of 
the property. Pequeno v. Taylor, 38 
Barb. CN. YY.) 375. 


26. Globe Milling Co. v. Minneapo- 
lis El. Co., 44 Minn. 153, 46 NW 306. 


27. Brandon First State Bank v. 
Kohl, 79 Colo. 620, 247 P 571; Hale v. 
Beley Cotton Co., 154 Tenn. 689, 290 
Sw 994. 


{a] Symbolic delivery of cotton on 
receipt of buyer’s checks, subsequent- 
ly dishonored, did not effect transfer 
of title where the parties contemplat- 
eda cash transaction. Hale v. Beley 
Cotton Co., 154 Tenn. 689, 290 SW 994. 


28. Pyrene Mfg. Co. v. Burnell, 
127 Me. 503, 144 A 649; Luce v. 
Brown, 96 Vt. 140, 118 A 530. 


[a] Seller may assert title in the 
absence of a waiver. Pyrene Mfg, Co. 
v. Burnell, 127 Me. 503, 144 A 649. 


29. ©. TI. Dupont ‘Co; v. -John 
Shields Constr. Co., 162 Fed. 198 [aff 
171 Fed. 305, 96 CCA 197). 


30. Kloak Bros. v. Joseph, 150 Ky. 
508, 150 SW 651. 


31. U. S—Maddux v. Usher, 16 F. 
Cas. No. 8,936, 2 Hask. 261. 


Cal.—Peo. v. Mills B. Sing, 
A. 385, 183 P 865. 


Fla.—Young v. Kansas Mfg. 
Fla. 394, 2 S 817. 


Me.—Lewenberg v. Hayes, 
104, 39 A 469, 64 AmSR 215; 
Furniture Co. v. Hill, 87 Me. 
A 712; Peabody v. Maguire, 
572, 12 A 630; Seed v. Lord, 
580; Stone v. Perry, 60 Me. 48. 

Mass.—Silsby v. Boston, etc., R. Co., 
176 Mass. 158, 57 NE 376; Brown- 
ville Main Slate Co. v. Hill, 175 Mass, 
532,56 NE 706; Wigton v. Bowley, 130 


42 Cal. 
Co., 23 


91 Me. 
Merrill 
17,32 
79 Me. 
66 Me. 


Mass. 252; Salomon v. Hathaway, 126 
Mass. 482; Armour v. Pecker, 123 
Mass. 143; Adams v. O’Connor, 100 


Mass. 515, 1 AmR 137; Hirschorn v. 


Where goods are sold for cash 
on delivery and delivery made of part of them, com- 
plete in themselves, without demand being made for 
the cash because the others have not been delivered, 


SALES 


If the con- 


case.?3 


[§ 581] (bb) Absolute or Conditional. 
a delivery is conditional or unconditional depends pri- 
marily upon the intention of the parties as shown by 
all the facts and cireumstances of the case.*+ 
general rule, if delivery is made without the cash or 
security being given or demanded, the presumption 
is that it is unconditional*®? but this presumption may 
be rebutted by proof of declarations or acts of the 
parties connected with the circumstances of the 
A mere secret or undisclosed intention on 
the part of the seller is not of itself sufficient to make 
the delivery conditional,*# but an express declaration 
to that effect is not necessary,*®® it being sufficient if 
it appears that such was the understanding of the 


[8§ 580-581 


Whether 


As a 


Maeve parties,?° or that the delivery was made in the ex- 


Canney, 98 Mass. 149; Farlow v. Ellis, 
15 Gray 229; Whitney v. Eaton, 15 
Gray 225; Hill v. Freeman, 3 Cush. 
257; Smith v. Dennie, 6 Pick. 262, 17 
AmD 368; Carleton v. Sumner, 4 Pick. 
516; Whitwell v. Vincent, 4 Pick. 449, 
16 AmD 355. 


Minn.—Globe Milling Co. v. Minne- 
apolis El. Co., 44 Minn. 153, 46 NW 
306; Fishback yv. Van Dusen, 33 
Minn. 111, 22 NW 244. 


ee Tee eae Vv. Hirsch, 63, Mo.’ A. 


N. H.—Paul v. Reed, 52 N. H. 136; 
Ferguson v. Clifford, 37 N. H. 86; 
Fuller v. Bean, 34 N. H. 290. 


N. Y.—Adams vy. Roscoe Lumber 
Co. 159 9NE Ye 176; 53. INE 8053" m= 
pire State Type Foundry Co. v. Grant, 
LI 4 Ns ¥e40;, 20 NE 495" Parkexthy: 
Baxter, 86 N. Y. 586; Osborn v. Gantz, 
60 N. Y. 540; Hammett v. Linneman, 
48 N. Y. 399; Smith v. Lynes, 5 N. Y. 
41; Pequeno v. Taylor, 38 Barb. 375; 
Fleeman v. McKean, 25 Barb. 474; 
Wilson v. International R. Co., 160 
NYS 367 [aff 177 App. Div. 946 mem, 
164 NYS 1118]; Furniss v. Hone, 8 
Wend. 247. 


[a] Insufficiency of delivery.— 
Where there is a custom of trade to 
deliver goods sold for cash to be paid 
for on delivery and call for a check 
in two or three days, the putting of 
the goods on board a vessel does not 
indicate an intention to make an un- 
conditional delivery, unless there is 
an expectation that the vessel will 
sail before the expiration of the three 


days. Fleeman v. McKean, 25 Barb. 
(N. Y.) 474. 
32. Peo. v. Mills B. Sing, 42 Cal. A. 


385, 183 P 865; Parker v. Baxter, 86 
N. Y. 586 [aff 19 Hun 410]; Comer v. 
Cunningham, 77 N. Y. 391, 33 AmR 
626; Maxherman Co. v. Alper, 120 
Mise. 715, 200 NYS 311 [rev on other 
grounds 210 App. Div. 389, 206 NYS 
peed Burns v. Bigelow, 122 NYS 
3. 


fa] Tllustration.—W here the 
course of business between the seller 
and the buyer has been for the seller 
to place goods purchased by the buy- 
er on board vessels designated by the 
latter, taking sShip’s receipts and de- 
livering them to the buyer after in- 
dorsing the receipts, payment there- 
for being made in cash on the same 
day in each week succeeding the de- 
livery, and the seller, after placing 
goods on board a vessel designated by 
the buyer, delivers the receipt to the 
buyer upon his promise to make pay- 
ment the next morning, the delivery 
of the shipping receipt upon the prom- 
ise to pay is presumptive evidence of 
an absolute delivery. Parker v. Bax- 
ter, 86 N. Y. 586 [aff 19 Hun 410]. 


[b] At common law and under 
Sales Act the seller by parting with 
possession without securing payment 
is presumed, at least as to third per- 


sons, to have unconditionally appro- 
priated the goods to the contract and 
to have passed title thereto to the 
buyer. Maxherman Co. vy. Alper, 120 
Misc. 715, 200 NYS 311 [rev on other 
cate 210 App. Div. 389, Z06 NYS 

[c] Absolute delivery of PEO MereR 
to the buyer without demand for the 
price. is presumptive evidence of a 
waiver of the condition of present 
payment and of a willingness to give 
credit. Peo. v..Mills B. Sing, 42 Cal. 
A. 385, 183 P 865. 

33. Peo. v. Mills B. Sing, 42 Cal. 
A. 385, 183 P 865; Parker v. Baxter, 
86 N. Y. 586 [aff 19 Hun 410]; 
herman Co. v. Alper, 120 Mise. 715, 
200 NYS 311 [rev on other grounds 
210 App. Div. 389, 206 NYS 233]; 
Burns v. Bigelow, 122 NYS 253. 


34. Fishback v. Van Dusen, 33 
Minn. 111, 22 NW. 244. 


35. U. S—Maddux v. Usher, 16 F. 
Cas. No. 8,936, 2 Hask. 261. 


Cal.—Peo. v. Mills B. Sing, 42 Cal. 
A. 385, 183 P 865. 


Mass.—Whitwell v. Vincent, 4 Pick. 
449, 16 AmD 355. 


Ninn: —Fishback v. Van Dusen, 33 
Minn. 111, 22 NW 244, 


N. Y.—Osborn vy. Gantz, 60 N. Y. 540 
{aff 36 N. Y. Super. aoe Hammett v. 
Linneman, 48 N. Y. 39 


Tex.—Continental bi etc., Co. v. 
Hartman, (Civ. A.) 129 SW 179, 


[a] It is sufficient if the intent of 
the parties can be inferred from their 
acts or the circumstances of the case. 
Hammett v. Linneman, 48 N. Y. 399. 


[b] In Tennessee the rule is thus 
stated: (1) “If this condition be not 
express, even if the sale be for cash, 
it would ordinarily be waived by a de- 
livery of the property to the vendee 
without more. Harding vy. Metz, 1 
Tenn.’ Ch 610,;"692) (2) “But Wz the 
condition be express, that the goods 
are to be paid for on delivery, and 
they are delivered under the expecta- 
tion that the condition will be imme- 
diately performed, and the seller 
comes with reasonable speed and de- 
mands performance, . . . if per- 
formance is refused no property in 
the goods passes to the vendee . . 
and this although there be no declara- 


tion that the delivery is conditional.” 


Harding v. Metz, supra. (3) “The 
reason is that the seller has the right 
to presume that the purchaser will 
act honestly, and pay as soon as he 
can make the necessary arrangements, 
or comply within the reasonable time 
fixed by the usages of trade in the 


particular case.” Harding y. Metz, 
supra. 
36. In re Perpall, 256 Fed. 758, 106 


CCA 104; Whitwell v. Vincent, 4 Pick, 
(Mass.) 449, 16 AmD 355; Draper v. 
Jones, 11 Barb. GCNEEY): 263: Hall, etc., 
Wooa- Working Mach. Co. v. Brown, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Max-, 


a 


Bi 


ey ve iy oa rie Poe, eae ere 


-§§ 581-582] 


_spection with the expectation that on completion 


pectation of immediate payment,** 


thereof the goods would be either 
turned.*§ 


purchaser.*® 
only on the check being paid.*° 


one of fact for the jury.*! 


82 Tex. 469, 17 SW 715. 


[a] Usual business custom.—The 
seller of a bond did not waive payment 
as a condition precedent to passing ti- 
tle, where his messenger delivered the 
»ond to a broker and another mes- 
senger, according to the usual busi- 
ness custom, called to receive nay- 
ment a few hours later, after allow- 
ing time for the broker to make en- 
tries, execute a check, ete. In re Per- 
pall, 256 Fed. 758, 168 CCA 104. 

37. Ala.—Eaton vy. State, 16 Ala. 
A. 405, 78,S 321. 

Ind.—Curme y. Rauh, 100 Ind. 247. 
. Mass.—Com. v. Devlin, 141 Mass. 
423, 6 NE 64. 

Minn.—Dalrymple v. Randall, etce., 
Co., 144 Minn. 27, 174 NW 520. 


eS ee vy. Hirsch, 63 Mo. A: 


N. H.—Paul v. Reed, 52 N. H. 136. 


N. Y.—Miller v. Jones, 66 Barb. 
148; Leven v. Smith, 1 Den. 571. 


Oh.—Rehr vy. Trumbull Lumber Co., 
110 Oh. St. 208, 143 NE 558; Balti- 
more, etc., R. Co. v. Good, 82 Oh, St. 
278, 92 NE 435, 29 LRANS 713, 81 Oh. 
St. 529, 91 NE 1123; Wabash El. Co. v. 
Toledo First Nat. Bank, 23 Oh. St. 
ils 


Pa.—Logan vy. Smith, 14 Phila. 114. 


Tenn.—Harding v. Metz, 1 Tenn. 
Ch. 610. 
[a] Mere handing over of the 


goods in the expectation of immediate 
payment does not constitute an abso- 
lute delivery. Miller v. Jones, 66 
Barb. (N. Y.) 148; Leven v. Smith, 1 
Den. (N. Y.) 571. 


{b] Presumption in cash, or cash 
on delivery, sale is that delivery was 
made in expectation of immediate pay- 
ment and that the delivery was condi- 
tional. Baltimore, etc., R. Co. v. Good, 
82 Oh. St. 278, 92 NE 435, 29 LRANS 
Ties ot Oh. 'St.7 5295.91) NNT E23. 


38. Moon v. Gulf Fish Co., 18 Ga. 
A. 267, 89 SE 374. 

[a] Thus, where personal property 
is sold on the express condition that 
the sale is for cash, and that no cred- 
it is to be extended, but that defend- 
ant is to have three or four days aft- 
er delivery to check and examine the 
shipment, and, if correct, to remit 
for the same, and, if not correct, to 
return it immediately, and the prop- 
erty is delivered on faith that the 
condition will be immediately per- 
formed, and performance is refused 
upon demand in a reasonable time, 
or the property is actually converted 
by the purchaser, no title passes to 
the latter. Moon v. Gulf Fish Co., 18 
Ga. A. 267, 89) SH 374. 


39. . In re O’Callaghan, 225 Fed. 133; 
Guarantee Title, etc., Co. v. Hunting- 
don First Nat. Bank, 185 Fed. 373, 107 
CCA 429 [mod 179 Fed. 151], 193 Fed. 
52, 113 CCA 382; HE. I. Dupont Co. v. 
John Shields Constr. Co., 162 Fed. 198 
faff 171 Fed. 305, 96 CCA 197]; E. A. 
Kinsey Go. y. Hall, 20 Oh, A, 131, 153] 


But even though the delivery is condi- 
tional, if the seller does not promptly reclaim the 
goods on the purchaser’s failure to make payment 
or furnish the required security, he will be deemed 
to have waived his right and the title passes to the 
If, in a cash sale, the seller delivers 
on payment by check, such delivery is conditional 
Ordinarily the ques- 
tion as to whether or not delivery is conditional is 
However, where the tes- 
timony of the acts and declarations of the parties 


SALES 


or to allow in- 
paid for or re- 


tional.*? 


NE 137; Lehmann yv. People’s Furni- 
ture Co., 42 Okl. 761, 142 P 986, LRA 
1915D-355. 


[a] When waiver arises.—Except 
when delayed by trick or artifice, the 
assertion of the right to reclaim the 
property must follow immediately on 
the buyer’s default. This does not 
mean that the seller must eo instante 
begin legal proceedings to recover the 
goods, but it does mean that the sell- 
er, when he discovers that his delivery 
is not followed by payment, as he has 
the right to expect, is at once put 
to his election whether he will. waive 
the condition as to payment and allow 
the delivery to become absolute, or 
retake the property, and that he is to 
allow no unnecessary delay in making 
his choice. E. I. Dupont Co. v. John 
Shields Constr. Co., 162 Fed. 198 [aff 
171 Fed. 305, 96 CCA 197]. 


[b] Delay to reclaim constituting 
waiver.—(1) Twenty-one days. In re 
O’Callaghan, 225 Fed. 133. (2) Five 
months. H.K. Porter Co. v. Boyd, 171 
Fed. 305, 96 CCA 197 [aff sub nom E. 
I. Dupont Co. v. John Shields Constr. 
Co., 162 Fed. 198]. (3) A year, where 
the vendor of machinery under a con- 
ditional sale contract allowed it to 
be used by the purchaser during that 
time without an attempt to enforce 
the contract or to recover the prop- 
erty. E. A. Kinsey Co. v. Hall, 20 Oh. 
A. 131, 153 NE 187. 


[c] "Title passes where the seller 
fails promptly to reclaim the goods. 
Lehmann v. People’s Furniture Co., 42 
Okl. 761, 142 P 986, LRA1915D 355. 

40. Clark v. Hamilton Diamond 
Co,}):209! Cal. 1,°284. P 915; National 
Bank of Commerce vy. Chicago, etc., R. 
Co., 44 Minn. 224, 46 NW 342, 560, 20 


AmSR 566, 9 LRA 263;  Johnson- 
Brinkman Commn. Co. v. Central 
Bank, 116 Mo. 558, 22 SW 813, 38 


AmSR 615; Ballard v. Bolivar’ First 
Nat. Bank, (Mo. A.) 195 SW 559. 


41. U. S.—In re Perpall, 256 Fed. 
758, 168 CCA 104; In re O’Callaghan, 
225 Fed. 133; Maddux ys Usher, 16 F. 


Cas. No.. 8,936, 2 Hask. 261. 


Cal.—Peo. v. Mills B. Sing, 42 Cal. 
A. 385, 183 P 865. 


Fla.—Young vy. Kansas Mfg. Co., 
ZOU Ae OOS cus Sle 


Ind.—Curme v. Rauh, 100 Ind. 247. 


Me.—Goslen v. Campbell, 88 Me. 
450, 34 A 265. 
Md.—Powell y. Bradlee, 9 Gill & 


J. 220. 


N. Y.—Empire State Type Found- 
ing Co. v. Grant, 114 N. Y. 40, 21 NE 
49; Parker v. Baxter, 86 N. Y. 586 
[aff 19 Hun 410]; Comer v. Cunning- 
ham, 77 N. Y. 391, 38. AmR 626; Wil- 
son v. International R. Co., 160 NYS 
367 [aff 177 App. Div. 946 mem, 164 
NYS 1118 mem]; Burns v. Bigelow, 
122 NYS 253; Rathowsky vy. Dunn, 64 
NYS 934, 

[a] It is question for jury wheth- 
er payment was waived and delivery 
made absolute so as to pass title. 
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is undisputed, and, connected with the surrounding 
circumstances, allows the inference only that the con- 
dition was not waived, the testimony is controlling 
and requires a finding that the delivery was condi- 


[§ 582] (cc) Delivery to Carrier. Where a deliv- 
ery to a carrier is equivalent to a delivery to the 
buyer,**® the condition as to payment or security may 
be waived by an unconditional delivery to the car- 
rier;** but such condition is not waived if the de- 
livery to the carrier is merely conditional,*® as where 
the carrier is instructed not to deliver the goods un- 
less payment is made.*® The seller may also reserve 
the right of property in the goods, notwithstanding 


Potter Printing Press Co. v. Schreiner, 
47 App. Div. 530, 62 NYS 492. 


[b] Where any doubt arises as to 
the intention with which delivery is 
made, the question is one of fact. 
Parker v. Baxter, 86, N:. ¥. 586 [aft 
19 Hun 410]; Burns v. Bigelow, 122 
NYS 253. 


42. Burns v. Bigelow, supra. 


[a] In such case a finding to the 
contrary is erroneous as a matter of 
law. Burns v. Bigelow, 122 NYS 258. 


43. See supra §§ 565-567. 


44. Scharff v. Meyer, 133 Mo. 428, 
34 SW 858, 54 AmSR 672. See Mizell 
Mercantile Co, v. Cadick Milling Co., 
213 Ala, 669, 106 S 1389 (halding sale 
of flour complete at point of ship- 
ment notwithstanding price was not 
to be paid until flour reached its des- 
tination) ; Angelina, County Lum-., 
ber Co. v. Michigan Cent. R. Co., 252 
Ill. A. 82, 91 (‘The old rule appears 
to be that, where goods were shipped 
by means of a common carrier to a 
purchaser and the condition of the 
sale was payment of cash upon deliv- 
ery, the title to the goods remained 
in the vendor until that condition was 
complied with and payment made. 
The modern rule, however, appears 
to be that the title passes to the ven- 
dee, subject to the lien of the vendor 
in the event that payment is not made 
when the goods are offered for de- 
livery’’). 


Effect of unconditional 
generally see supra § 580. 


45. Maddux v. Usher, 16 F. Cas. 
No. 8,936, 2 Hask. 261; Wilson v. In- 
ternational R. Co., 160 NYS 367 [aff 
177 App. Div. 946 mem, 164 NYS 1118 


delivery 


mem]; Baker v. Bourcicault, 1 Daly 
GNP Y. 28) 
[a] Illustration.—Loading proper- 


ty in a freight car’ does not waive 
condition where the seller expressly 
notifies the railroad company that ti- 
tle remains in him until payment is 
made by the buyer. Wilson v. Inter- 
national R. Co., 160 NYS 367 [aff 177 


App. Div. 946 mem, 164 NYS 1118 
mem]. : 
{[b] Under statute.—Personal 


Prop. L. §§ 99, 101 subd 1, did not 
change the rule of the common law. 
Wilson v. International R. Co., 160 
NYS 367 [aff 177 App. Div. 946 mem, 
164 NYS 1118 mem]. 


Conditional delivery generally see 
supra § 580. 


_46. Johnson yv. Charles F. Gar- 
rigues Co., 22 F. (2d) 454 [mod on 
other grounds 30 F. (2d) 251]; Ba- 
ker v. Bourcicault, 1 Daly (N. Y.) 23; 
E. M. Brash Cigar Co. v. ‘Wilson, 32 
OK 153 p L215 BR (2/235 ; 


[a] Illustration.—Where goods 
are to be delivered ex vessel on arriv- 
al duty paid, payment on delivery in 
cash until these concurrent events 
take place, title remains in the ship- 

Johnson v. Charles F. Garrigues 
Co., 22 F. (2d) 454 [mod on other 
grounds 30 F. (2d) 251]. 
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delivery by taking a bill of lading in such form as 
to indieate an intention to so reserve the right.*7 
If the buyer has paid the purchase price or given the 
required security, the title passes on delivery to the 
Whére a contract of sale provides for 
shipment to the purchaser’s siding at a price named, 
f. o. b. point of shipment, payment to be made on 
arrival of goods and checking of weights at the sid- 
ing, the title does not pass until delivery at the point 
If ac. i. f. contract refers to reim- 
bursement of the seller by the buyer prior to the time 
of shipment, thereby indicating that the seller is to 
purchase the goods for the buyer, title passes before 


earrier.*8 


of destination.*® 


[b] Cc. Oo. D. or return.—Where 
goods are shipped to be paid for on 
delivery or returned, the title re- 
‘mains in consignor until the condi- 
tions are complied with. HE. M. Brash 
Cigar Co. v. Wilson, 32 Okl. 153, 121 P 


223. 
[ec] Attachment.—Title to such 
goods remains in the shipper until 


payment by the consignee, and they 
are not subject to attachment to sat- 
isfy a claim against the consignee. 
E. M. Brash Cigar Co. v. Wilson, 32 
OKI. 153, 121 P 2238. 

47. See infra §§ 595-599. 

4s. U.S. v. Hecht, 11 F. (2d) 128; 


Presley Fruit Co. v. St. Louis, ete., R 
Co., 130 Minn. 121, 153 NW 115. 


[a] Tlustration.—W here goods 
are sold f. o. b. cars at point of ship- 
ment,.and the buyer is required to 
furnish the seller a bank guaranty 

_before Shipment, and does so, title 
passes as a matter of law on delivery 
to the carrier. Presley Fruit Co. v. 
St. Louis, ete., R. Co., 130 Minn. 121, 
L538) SNiWer LS. 

49. Charles E. Hires Co. v. Stro- 
meyer, 65 Pa. Super. 241. 


50. Wenger vy. Propper Silk Hos- 
jery Mills, 239 N. Y. 199, 146 NE 203. 


51. Effect of failure to reclaim see 
supra § 581 note 39. 


Recovery of goods generally see in- 
fra §§ 905-926 

52. U. S.—Bauendahl v. Horr, 2 F. 
Cas. No. 1,113, 7 Blatchf. 548;.. De 
Wolf v. Babbett, 8 F. Cas. No. 4,220, 4 
Mason, 289. 


Ala.—Barksdale v. Banks, 206 Ala. 
569, 90 S 918; Drake v. Scott, 136 Ala. 
261, 33 S 873, 96 AmSR 25; Harmon 
¥. Goetter, 87 Ala. 325,01 5. 93; Shines 

Steiner, 76 Ala. 458; Haton v. State, 
16 Ala. A. 405, 78 S 321. 


ti-——VWan Duzor, iv. ‘Allen, 90. Ill. 
499; Sibley v. Tie, 88 Ill. 287; Allen 
vy. Hartfield, 76° Ill. 358; Gibson v. 
Chicago Packing, etc., Co., 108 Ill. A. 
100. 

Ind.—Curme v. Rauh, 100 Ind. 247; 
Evansville, ete., R. Co. v. Erwin, 84 
Ind. 457. 


Kan.—Peoples’ State Bank Vv. 
Brown, 80 Kan. 520,103 P 102, 23 LRA 
NS 824. 


eee wetiaee v. 
Dana 211. 

Me.—Berlaiwsky v. Rosenthal, 104 
Me. 62, 71 A 69; Peabody v. Maguire, 
79 Me. 572, 12 A 630; Seed v. Lord, 
66 Me. 580. 

Mass.—Haskins vy. Warren, 115 
. 514; Goodwin v. Boston, ete., 
R. Co., 111 Mass. 487; Whitney v. 
Eaton, 15 Gray 225; Reed v. Upton, 
10 Pick. 522, 20 Am. Dec. 545; Whit- 
well v. Vincent, 4 Pick. 449, 16 AmD 
$55; Barrett v. Pritchard, 2 Pick. 512, 
13 AmD 449; Marston v. Baldwin, 17 
Mass. 606. 

Minn.—Dalrymple v. Randall, 
Co., 144 Minn. 27, 174 NW 520; 


Caldwell, 4 


etc., 
Car- 
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shipment.5° 


ter v. Cream of Wheat Co., 73 Minn. 
315, 76 NW 55. 


EPO Ne v. Wells, 33 Miss. 
hy M Ob Mire ee v. Hirsch, 63 Mo. A. 


Nebr.—Sutro v. Hoile, 2 Nebr. 186. 


N. H.—Hart v. Boston, ete., R. Co., 
72 N. H. 410, 56 A 920; Paul v. Reed, 
52 N. H. 136; Ferguson vy. Clifford, 37 
INS Hs 8.6: 


N. J.—Hirsch vy. C. W. Leatherbee 
Lumber Co., 69 N. J. L. 509, 55 A 645. 


N. Y.—Hammett v. Linneman, 48 
N. Y. 399; Adams v. Roscoe Lumber 
Co, 2 App. Div, 47,37 NYS 265° [aft 
159 N. Y. UCAS} NE 805]; Morey v. 
Medbury, 10 ‘Hun 540; Hill v. Mc- 
Kenzie, 1 Hun 110, 3 "Thomps. & C. 
122; Miller Vv. Jones, 66 Barb, 148; 
Dows v. Dennistoun, 28 Barb. 393; 
Fleeman vy. McKean, 25 Barb. 474; 
Kidd v. Belden, 19 Barb. 266; Schmidt 
v. Kattenhorn, 2 Hilt. 157; Leven v. 
Smith, 1 Den. 571; Acker v. Camp- 
bell, 23 Wend. 372; Palmer v. Hand, 
13 Johns. 434, 7 ‘AmD 392; Keeler 
v. Field, 1 Paige 312; Haggerty v. 
Palmer, 6 Johns. Ch. 437. 


N. C.—Myers vy. Norfolk Southern 
R. Go., 171 .N: C, 190, 88 SH'149; Shel- 
Conve Yancy. oN, Ov T0. 


Oh.—Wabash El. Co. v. Toledo First 
Nat. Bank, 23 Oh. St. 311. 


Okl.—MclIver vy. Williamson-Hal- 
sell-Frasier Co., 19 Okl. 454, 92 P 170, 
13 LRANS 696. 


Pa.—Henderson v. Lauck, 21 Pa. 
359; Harris v. Smith, 3 Sere. & R. 
20; National Refining, "ete., Co. v. Mil- 
ler, 7 Phila. 97; Moore v. Laird, 1 
Chest. Co. 529. 


S. D.—Rubber Corp. v. Brooks Tire, 
ete., Co., 45 S. D. 254, 186 NW 953. 


Tenn.—Harding v. Metz, 1 Tenn. 
Ch. 610. 
Utah.—Paulson vy. Lyon, 26 Utah 


43300 73. 5iL.0; 
Vt.—Riley v. Wheeler, 42 Vt. 528. 


Wis.—-Fenelon v. Hogoboom, 31 
Wis. 172; Goldsmith v. Bryant, 26 
Wis. 34; Garbutt v. Prairie du Chien 


Bank, 22 Wis. 384. 


Pe git tthe v. Gill, [1905] 2 K. B. 


[a] Thus, if the purchaser fails 
to wire a bank to pay the seller’s draft 
for the purchase price as ‘the had 
agreed to do, title does not pass and 
the seller may reconsign the shipment 
to another. Myers v. Norfolk South- 
ern.R. Coz) 171. N: 'C. 190; (88 SH 149. 


[b] Waiver of right to reclaim.— 
Delivery of machinery upon the prem- 
ises and installing it, in order to show 
its capacity to do its work, is not a 
waiver by the vendors of their right 
to resume possession if the purchase 
price is not paid according to con- 
tract. Hudson Trust, etc’, Inst. v. 
Carr-Curran Paper. Mills Co., 58 N. 
J. Eq. 59, 43 A 418. 


[§§ 582-583. 


[§ 583] cc. Right To Reclaim.’ If the seller de- 
livers on an understanding express or implied that 
he is to receive immediate payment or security and 
he does not he may reclaim the goods,®? or if he de- 
livers on payment by check in lieu of cash and upon 
due presentation the check is dishonored, he may re- 
claim the property®® or its value.*4 
been held that, where the buyer stopped payment on 
the check, the seller cannot, in the absence of evi- 
dence that the check was not drawn against suffi- 
cient funds, recover the property after it has been 
seized under an execution upon a judgment against 


However, it has 


53. U. S.—In re Perpall, 
758, 168 CCA 104 


Cal.—Clark vy. Seti Diamond 
Co., 209 Cal. 1, 284 P 915; South San 
Francisco Packing, ete., Co. v. Jacob- 
sen, 183 Cal.x«131, 190 P 628. 


Ga.—Charleston, ete, R. Co v. 
Pope, 122 Ga. 577, 50 SE 374. 


Ill.—Canadian Bank of Commerce 
v. McCrea, 106 Ill. 281; Mathews v. 
Cowan, 59 Ill. 341. 


Kan.—Peoples’ State Bank Vv. 
Brown, 80 Kan. 520,103 P 102, 23 LRA 
NS 824. 


Minn.—National Bank of Commerce 
v. Chicago, etc., R. Co., 44 Minn. 224. 
46 NW 342, 560, 20 AmSR 566, 9 LRA. 
260; Globe Milling Conv: Minneapo- 
lis El. Co., 44 Minn. 153, 46 NW 306. 


Mo.—Johnson-Brinkman Commis- 
sion Co. v. Kansas City Cent. Bank, 
116 Mo. 558, 22 SW 813, 38 AmSR 
615; Ballard v. Bolivar First Nat. 
Bank, (A.) 195 SW 559; Johnson- 
Brinkman Commission Co. v. Mis- 
souri’Pacs “RW Con 72" "More An) aaa. 
Hall ie Missouri Pac. R. Co., 50 Mo. 
AO. 


Oh.—Hodgson v. Barrett, 33 Oh. 
St. 63, 31 AmR 527. 


Okl.—Mott v. Nelson, 96 Okl. 117, 
220 P 617; Arnold v. Gambrel, 64 
233... UOte es 6305) Cla Me Weys 
Commn. Co. v. Beatty, 42 Okl. 721, 
142>P -1102*) Byars: First (NatwVbank 
v.. Griffin, 31 OKI. 382,.120' P°595;).49 
LRANS 1020. 


Tenn.—Dillard, etc. Co. v. Beley 
Cotton Correo Tenn. 195, AN SW 
We 


256 Fed. 


fEng.—Loughnan v. Bary rs Es 
5 C. . 538, 117 Re 6 Cel 4572 Bawse 
v. Crowe, R. & M. 414, 21 ECL 784, 
171 Reprint 1068. But see Noble 
v. Adams, Holt N. P. 248, 3 ECL 
105, 171 Reprint 231, 7 Taunt. 59, 2 
ECL 259, 129 Reprint 24. 


[a] Rule applied where payment 
is by the buyer’s draft on a third 
person. C. M. Keys Commn. Co. vy. 
Beatty, 42 Okl. 721, 142 P 1102. 


{b] Party reclaimed from.—The 
vendor may reclaim the property 
from the vendee and any party who 
has no greater equities. Mott v. 
Nelson," 96) (OK Ai. = 220 sere 
Byars First Nat. Bank v. Griffin, 31 
Okl. 382, 120 P 595, 49 LRANS 1020. 


[ec] Waiver of right to reclaim.— 
On evidence in an attachment suit 
it was held that it could not be 
said as a matter of law that delay 
of the sellers of cotton in ascertain- 
ing their title after it was certain 
that the buyers’ check would not be 
paid by the drawee and garnishee 
bank was so unreasonable so as to 
waive the sellers’ right to retake the 
cotton. Arnold v. Gambrel, 64 Okl. 
283, 167 P 630. 


54. Byars First Nat. Bank v. Grif- 
fin, 31 Okl. 382, 120 P 595, 49 LRANS 
1020. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 583-584] 


the purchaser.®> 


[§ 584] (f) Effect of Payment or Tender—aa. In 
In the absence of other conditions upon 
which the passing of the property in the goods shall 
depend, the property passes on payment®® or ten- 
der,°* or by the acceptance of the seller’s draft for 
A payment of the price is strong evi- 
dence of an intention to pass title,®® and, in the ab- 
sence of an express agreement, such intention may 
be inferred therefrom, even though the seller is to 
deliver the goods.°° However, it does not necessarily 
have this effect even as between the parties,®! and as 
against creditors and subsequent purchasers the pay- 
ment of the price does not pass title if there has been 
no delivery of the goods,°? unless they have notice 


General. 


the price.®§ 


55. Goodwin 
49, 209 P 1080. 

56. U. S.—Hassler Sales Agency 
v. Shaw, 295 Fed. 854; Schreiber v. 
Andrews, 101 Fed. 763, 41 CCA 663 
[aff 93 Fed. 367]. 

Ala.—Darnell v. Griffin, 46 Ala. 520. 

Ark.—Costar v. Davies, 8 Ark. 213, 
46 AmD 311. 

Ida.—Clinton Sheep Co. 
s4'da.c22;, 198 P'6 75; 

Me.—Penley v. Bessey, 87 Me. 530, 


v. Bear, 122 Wash. 


v. Ogee, 


33 A 21; Waldron v. Chase, 37 Me. 
414, 59 AmD 56. 
Md.—Hall v. Richardson, 16 Md. 


396, 77 AmD 30638. 


Mass.—Lord v. Edwards, 148 Mass. 
ad 20 NE 161, 12 AmSR 581, 2 LRA 
2 


Sg errs ed v. Ransom, 4 Mich. 


Miss.—Beauchamp v. Comfort, 42 
Miss. 94; Cassell v. Backrack, 42 
Miss. 56, 97 AmD 436, 2 AmR 590. 

Pa.—Levasseur v. Cary, 3 A 461. 


Tex.—Pierce v. Moore, 1 Tex. A. 
Civ. Cas. 909. 


Vt.—Patton v. Cardiner, 72 Vt. 47, 
47 A 110. 

Wash.—Hawley  v. 
Wash. T. 609. 

Eng.—Aronson v. Mologa Holzin- 
austrie a/g Leningrad, 138 L. T. Rep. 
N. S. 470. 

_ Ont.—Ferguson v. Byer, 43 Ont. L. 
190. 

[a] Delivery.—(1) Title passes 
without delivery. Darnell v. Griffin, 
46 Ala. 520; Davis v. Ransom, 4 Mich. 
238. (2) Where the purchase money 
is paid at the time of the sale, there 
can be no necessity for an actual de- 
livery. Costar v. Davies, 8 Ark. 213, 
46 AmD 311. (3) A contract is exe- 
-euted when the purchase money is 
paid although the seller retains pos- 
session of the property as the bailee 
of the purchaser. Beauchamp Vv. 
Comfort, 42 Miss. 94. (4) The pur- 
chaser’s right of property is not af- 
fected by his failure to take imme- 
diate possession. Pierce v. Moore, 1 
Y Tex. As Civ. Cas.-'§ 909. 


{[b] Designation.—(1) Where grain 
in bulk is sold, it is not necessary to 
measure and separate it from_ the 
general mass. Levasseur v. Cary, 
(Me.) 3 A 461; Waldron v. Chase, 37 
Me. 414, 59 AmD 56. (2) On a con- 
tract for sale of hay, when the price 
is paid, and the particular hay desig- 
nated, title passes. Clinton Sheep 
Co. v. Ogee, 34 Ida. 22, 198 P 675. 


[ec] Repudiation.—An attempted 
repudiation by the vendor of a con- 
tract for the sale of hay, after the 
price is paid and the particular hay 
designated, is of no effect. Clinton 
Sheep Co. v. Ogee, 34 Ida. 22, 198 P 
675. 


57. 


Kenoyer, 1 


See infra § 586. 
[55 C. J.—37] 
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of the sale before their rights accrue.°* The accept- 


58. -St. Paul Roller-Mill Co. v. 
Great Western Despatch Co., 27 Fed. 
434; Hall v. Richardson, 16 Md. 396, 
77 AmD 303; De Wolf v. Gardner, 12 
Cush. (Mass.) 19, 59 AmD 165; Dows 
Vv. Cobb) d2eBarb. CN. YY.) 320. 

59. G. I. Frazier Co. v. Owensboro 
Stave, etc., Co., 162 Ky. 301, 172 SW 
652; Penley v. Bessey, 87 Me. 530, 33 
A 21; Coplay Iron Co. v. Pope, 108 N. 
Y. 232, 15 NE 335; Hallet, etc., Piano 
Co. v. Starr Piano Co,, 85 Oh. St. 196, 
97 NE 377. 

[a] Presumption.—(1) Acceptance 
of payment of the price of goods de- 
livered to the buyer is a strong pre- 
sumption of an intention to pass ti- 
tle. G. I. Frazier Co. v. Owensboro 
Stave, ete., Co:., 162 Ky. 301, 172 SW 
652. (2) Between the parties to a 
sale of specific goods, where the price 
has been paid, a presumption arises 
that title has passed without deliv- 
ery. Hallet, etc., Piano Co. v. Starr 
Piano, Co,, 85, Oh. St. 196,.97 NE 377. 


[b] Receipt.—A receipt for the 
purchase price of goods sold is an 
acknowledgment of a past sale. Rus- 
yeny vy. Carrington, 42 N. Y. 118, 1 AmR 
498. 

60. Penley v. Bessey, 87 Me. 530, 
383 A 21; Burcham v. Griffeth, 31 
Nebr. 778, 48 NW 824; Terry v. 
Wheeler, 25 N. Y. 520; Gray v. New 
York, 46 N. Y. Super. 494. 


{a] Stipulation to deliver.—W here 
the article sold is perfectly identified 
and paid for, a stipulation of the sell- 
er to deliver at a particular place 
does not prevent the title from pass- 
ing. Terry v. Wheeler, 25 N. Y. 520. 


[b] Payment by orders.—The rule 
applies where payment is made by or- 
ders on the city.- Gray v. New York, 
46 N. Y. Super. 494. 


61. West Jersey R. Co. v. Trenton 
Car Works Co 82° Nadie 517 'Cop- 
lay Iron Co. v. Pope, 108 N. Y. 232, 
15 NE 335; Mucklow y. Mangles, 1 
Taunt. 318, 127 Reprint 856. 


Goods or articles to be manufac- 
tured or produced see supra § 551. ' 


62. Ky.—Jennings v. Flanagan, 5 
Dana 217, 30 AmD 683. 


Me.—Ludwig v. Fuller, 17 Me. 162, 
385 AmD 245, 


Oh.—Hallet, etc., Piano Co. v. Starr 
Piano Co., 85 Oh. St. 196, 97 NE 377. 


Okl.—Slaton v. Davis, 118 Okl. 92, 
246 P 863. 


Pa.—Mitchell v. Com., 37 Pa. 187; 
Hmery v. Scarlett, 8 Pa. Co. 123. 


But see Hauser v. Beatty, 93 Mich. 
499, 53 NW 628 (holding that sale of 
attached property, subject to attach- 
ment, in consideration of discharge of 
indebtedness and delivery of notes 
held for collection, passed title as 
against creditor making subsequent 
attachment); Smith v. Whitfield, 67 
Tex. 124, 2 SW 822 (holding that title 


ance by the seller of a note of the buyer in payment 
of the goods does not, where the goods have not been 
designated or identified, operate to make the contract 
an executed one so as to pass title.® 
mere loan of money’ to pay the purchase price will not 
vest title in the lender,®® the parties may by their 
contract provide that the title shall pass to the per- 
son making the advances as security therefor,®® but 
such an agreement will not vest title in the lender 
as against a creditor of the purchaser.*®? 
against creditors of the purchaser, can the owner and 
lessor of a sawmill acquire title to machinery bought 
by the operator thereof in his own name by merely 
paying a part of the price thereof.*® If, after a con- 


Although the 


Nor, as 


passed to cotton sold and paid for by 
a credit on the books of the purchaser 
prior to the dismissal of a defective 
attachment thereon and the levy of a 
second one in place thereof). 


Necessity of delivery as against 
third persons see supra § 555. 


[a] Constructive delivery.—(1) 
Only such delivery and change of pos- 
session is required as the character of 
the property, its intended use, the na- 
ture of the transaction, and the posi- 
tion of the parties will permit. Em- 
ery v. Scarlett, 8 Pa: Co. 123. (2) A 
change of possession which will de- 
feat the fair and honest object of the 


parties is not required. Emery v. 
Scarlett, supra. 
' 63. Ludwig v. Fuller, 17 Me. 162, 
35 AmD 245. ‘ 

64 Anderson v. Read, 106 N. Y. 


333, 13 NE 292. 


65. Moore v. New Orleans, 17 La. 
Ann. 312; Michoud v. Lacroix, 8 
Mart. N.. S. (la.) 445; Weahy, sv. 
George, (Mass.) 173 NE 421; New 
Hanover Bank v. Williams, 79 N. C. 
129; Barnett v. Ward, (Tex. Civ. A.) 
144 SW 697. 


[a] Thus, where one purchased, 
paid for, and secured possession of a 
horse, he acquired title, although a 
bill of sale of the horse was issued to 
another as security for money bor- 
rowéd to pay the seller. Barnett v. 
Ward, (Tex. Civ. A.) 144 SW 697. 


[b] Subject to third person’s 
rights.— Where a third person paid 
for flour shipped to a debtor, taking 
the bill of sale as security, title pass- 
ed to the debtor, subject to the third 
person’s rights. Leahy v. George, 
(Mass.) 173 NE 421. 


66. Jones v. Trawick, 31 Ala. 253; 
Tainter v. Lombard, 53 Me. 360, 87 
AmD 552; Ullman v. Barnard, 7 Gray 
(Mass.) 554. 


67. Central Georgia Land, etc., Co. 
v. Macon Exch. Bank, 101 Ga. 345, 28 
SE 863. 


[a] Illustration.—Where a cotton 
dealer arranges with a bank to pay 
for cotton purchased by him upon 
condition that the bank is to have pos- 
session of, and title to, such cotton 
until reimbursed for its advances, and 
in a particular instance a purchase 
is made and the cotton delivered to 
the dealer himself, the bank paying 
the price thereof upon his check with- 
out having obtained either actual or 
constructive possession or having had 
any dealings with the seller, the title 
passes to the dealer and is subject to 
execution on a judgment against him 
as against the claim of the bank. 
Central Georgia Land, ete., Co. v. 
Macon Exch. Bank, 101 Ga. 345, 28 SE 
863. 

68. 
S 486, 


Adkins v. Sims, 133 La. 973, 63 
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signee has refused to accept goods shipped to him, 
the seller sends them to another who pays the draft 
by check and secures the bill of lading, 
to the latter,®® and the subsequent action of the bank 
in recovering the draft and bill of lading by artifice 
and returning the check does not divest him of his 
Wiping out a debt in bankruptey is not 
equivalent to payment when applied to a contract 
which requires payment as a condition to acquiring 


title.7° 


title.71 


[§ 585] bb. Part Payment.’? The effect of a part 
payment as regards the transfer of title depends pri- 
marily upon the terms of the contract and intention 
of the parties,** and also whether as between the 
parties anything still remains to be done with refer- 
ence to the subject matter of the sale.“* 
for the court to give an effect to partial payments 
entirely at variance with the contract of sale*® or to 
confer upon the purchaser any property in the goods 
-in face of his express stipulation that he should 


69. Baker v. Central Grocery Co., 
15 Ga. A. 377, 83 SE 504. 


70. Baker v. Central Grocery Co., 
supra. 
71. Wofford Oil Co. v. Weems-Ful- 


ler Co., 166 Ga. 173, 142 SE 887. 


72. Part payment as performance 
of contract see supra § 515. 


Part payment as taking contract 
out of statute of frauds see Bands, 
Statute of §§ 296-303. 

Payment in installments as work 
progresses on goods to be manufac- 
tured or produced see supra § 551. 


73. Loval v. Wolf, 179 Ala. 505, 60 
S 298; Kost v. Reilly, 62 Conn. 57, 24 
A 519; Empire State Type Founding 


Co. v. Grant, 114 N. Y. 40, 21 NE 49. 


[a] Thus whether part payment of 
the price and deposit of receipts for 
the goods passes title depends on the 
intention, and not on whether the part 
payment is designated a loan, an ad- 
vance, or a partial payment. Loval 
v. Wolf, 179 Ala. 505, 60 S 298. 


74. Kost v. Reilly, 62 Conn. 57, 24 
A 519; Jennings v. Flanagan, 5 Dana 
(Ky.) 217, 30 AmD 683; Young v. Aus- 
tin, 6 Pick. (Mass.) 280. 

[a] Separation from mass.—Un- 
der a sale of a large pile of slate at 
so much per ton, to be paid for as 
parcels of it are from time to time 
taken away, the payment of a sum 
representing the price of a certain 
number of tons entitles the buyer to 
have this amount weighed off and sep- 
arated for him, but until this is done, 
if no delivery has been made, no part 
of the slate becomes the property of 
the buyer. Young v. Austin, 6 Pick. 
(Mass.) 280. 


75. Jeffries v. Pankow, 112 Or. 439, 
O23 ERi4o, 2290r 903. 

76. Jeffries v. Pankow, supra. 

77. Owens v. Weedman, 82 Ill. 409; 
Bradley v. Michael, Smith (Ind.) 346; 
Lumsden v. Howard, 210 Mo. A. 645, 
236 SW 420. 

fa] Thus, where a buyer of corn 
paid fifty dollars down to bind the 
bargain, the title passed to him. 
Lumsden v. Howard, 210 Mo. A. 645, 
236 SW 420. 

78. Owens v. Weedman, 82 Ill. 409. 


79. Owens v. Weedman, supra; 
Bradley v. Michael, Smith (Ind.) 346; 
Lumsden v. Howard, 210 Mo. A. 645, 
236 SW 420; Minzeskeimer v. Heine, 
4 EB. D. Smith (N. Y.) 65. 

80. Kost v. Reilly, 62 Conn. 57, 24 
A 519; Jennings v. Flanagan, 5 Dana 
(Ky.) 217, 30 AmD 683. 
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title passes 


It is not 


[a] Earnest or part payment does 
not necessarily or always transfer the 
title to the property for which it has 
been given. It merely binds the con- 
tract. Jennings v. Flanagan, 5 Dana 
(Ky.) 217, 30 AmD 683. 


81. , 
Ga. A. 458, 79 SE 371. 

Miss.—Hart v. Livermore Fdy., etc., 
Co., 72 Miss. 809, 17 S 769. 

N. Y.—Empire State Type Found- 
ing Co. v. Grant, 114 N. Y. 40, 21 NE 
49; Groves v. Warren, 178 App. Div. 
333,164 _NYS' 9925" [rev: on) other 
grounds 226 N. Y. 459, 123 NE 659]; 
Pierson v. Hoag, 47 Barb. 243. 


N. C.—Green River Land Co. v. 
Bostic, 168 N. C. 99, 83 SE 747. 


Vt.—West v. Bolton, 4 Vt. 558. 


Wash.—Robinson »v. Thoma, 
Wash, 129, 70 P 240. 


[a] Delivery.—If the sale is con- 
ditional and the title is not to vest in 
the buyer until full payment is made, 
a part payment does not give him any 
title, although the goods have been 
delivered to him. West v. Bolton, 4 
Vt. 558. 


[b] Seller’s failure to return pay- 
ment.—On a cash sale where the sell- 
er receives only a small part of the 
purchase money, his failure to return 
it does not operate to pass to the pur- 
chaser a title which he can transfer 
to a third person, but merely gives 
the purchaser a right to complete the 
sale and obtain title by payment of 
the balance due. Bowen vy. De Loach, 
13 Ga. A. 458, 79 SH 371. 


[ec] Evidence considered.—A letter 
inclosing twenty-five dollars, and say- 
ing “it was the payment on the mules 
bought of the company,” was held 
merely evidence on the issue whether 
title passed, to be passed upon by the 
jury. Green River Land Co. v. Bos- 
tic, 168 INC. 99° 83) SH 741. 


82. Empire State Type Founding 
Co. v. Grant, 114 N. Y. 40, 21 NE 49. 
But see Fenelon v..Hogoboom, 31 Wis. 
172 (where it was said that, wheat 
being in its nature divisible, a part 
payment gives the purchaser a good 
title to the number of bushels that 
the money paid for at the contract 
price). 

83... Dodd v. Horan, (La, A.) 129 S 
411; Keenan v. Cherry, 47 R. I. 125, 
131 A 309; Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 

fa] MTllustrations.—(1) Where 
plaintiff left an automobile with a 
dealer with the understanding that, 
if the dealer sold it for a certain price, 


30 


have no title thereto, notwithstanding such pay- 
ments.7® In some eases a part payment will, as be- 
tween the parties, operate as a transfer of the righ’ 
of property,’” so as to place the goods at the risk of 
the buyer,’* although not conferring any right of 
possession until the balance of the price is paid.7® 
However, the mere fact of a part payment does not 
necessarily have the effect of passing title;*® and if 
the contract is not to be complete until the price is 
fully paid, a part payment does not give the buyer 
any title to the goods,*? or even an interest therein 
to the extent of the payments made.*? 
specific goods in a deliverable state, if no contrary 
intention appears, title passes on part payment of 
the purchase price,** particularly if the purchaser 
obtains possession either through delivery or by law- 
fully taking possession.*# 
ery, if under the terms of the agreement a part pay- 
ment is made with the balance to be paid in install- 
ments, title passes as between the parties.®® 


[§§ 584-585 


In a sale of 


But even without deliv- 


And 


the proceeds might be applied on.the 
purchase of a particular new car then 
in the dealer’s showroom, which was - 
done, title passed to plaintiff imme- 
diately on the dealer’s receipt of the 
proceeds of the old car, although de- 
livery of the new one was not to be 
made until later on payment of the 
balance due. Jones v. Commercial 
Inv. Trust, 64 Utah 151, 228 P 896. 
(2) Where the purchaser of a coat 
paid two dollars down, and received 
a sale slip, and on returning the next 
day and paying the balance received 
the coat, the sale was completed on 
first day. ,Keenan vy. Cherry, 47 R. I. 
125, 131 A 309. 


[b] Retention of portion of price. 
—That the buyer of staves retained 
a portion of the price until he inspect- 
ed the staves and found they were 
up to standard did not render the 
contract imperfect. Dodd v. Horan, 
(la. A.) 129 S 411. 


84. Guion Mercantile Co. v. Camp- 
bell, 91 Ark. 240, 121 SW 164; Jock v. 
O'Malley, 138 Minn. 388, 165 NW 233; 
Klingstein v. Vaughan, 149 Va. 147, 
140 SE 275. 


[a] Rule applied under a contract 
to sell lumber for cash payment and 
the balance within a certain time, 
where the cash payment was made 
and the buyer, with the seller’s con- 
sent, removed the lumber. Jock vy. 
O’Malley, 138 Minn. 388, 165 NW 233. 


[b] Seller cannot transfer title to 
another. Guion Mercantile Co. v, : 
Campbell, 91 Ark. 240, 121 SW 164. ‘. 


[ec] As against creditor of pur- 
chaser.—Where the seller delivered 
an automobile on the purchaser’s de- 
livering a used car and cash payment 
with an agreement to execute notes 
for the balance and deliver another y. 
used car, title passed as between cred- ‘ 
itors of the purchaser and the seller. ’ 
Klingstein v. Vaughan, 149 Va. 147, 

140 SE 275. 


85. Warfield v. Basse: 62 Cal. A, 
47, 216 P 48. 


{a] Thus title passed where the 
seller accepted only a part payment 
in cash, coupled with an agreement 
to accept another automobile as addi- 
tional payment, with the balance to 
be paid in installments, full payment 
not being necessary to complete the 
transaction. Warfield v. Basso, 62 
Cal. A. 47, 216 P 48. 


{b] It is mot necessary in order 
to complete the sale that there be ei- 
ther a delivery of the goods or a full . 
payment thereof. Warfield y. Basso, 
62 Cal. A. 47, 216 P 48. . 


For later cases, developments and changes in the law, see Annotations, same title and section number, 


4) 


§§ 585-588] 


where, inden the terms of the sale, a down payment 
is made and time given for the balance during which 
the goods are to remain with the seller, the title 
passes at the time the sale is agreed upon,*® with the 
right reserved to the seller to retain possession until 
payment has been made.’* ' Part payment will not 
pass title, however, if the goods to be sold have not 
been separated or identified’ or put in a deliverable 
condition.*® If the contract expressly provides that 
title to the goods shall vest in the buyer as the same 
are paid for, he will acquire title to the extent of 
the payments made.®® 


[§ 586] cc. Tender of Payment.°! If the prop- 
erty in the goods is to pass on payment of the price, 
a tender of the price by the buyer to the seller will 
operate to pass the property,®” provided it is made 
in eash,°* and is of the proper amount.®* If a valid 
tender has been made by thé buyer, and refused by 
the seller, it is not necessary for the buyer to make 
a second tender,®® nor, if an informal tender is made 
and refused with the statement that any effort to 
correct the informality will be unavailing, is it nec- 
essary for the buyer to make a second and perfect 
tender.°® Under an executory agreement to sell, the 
purchaser, even though he has paid a part of the pur- 
chase money, cannot acquire the title by a tender of 
the remainder of the purchase money where the seller 
repudiates the contract, declines the tender, and re- 
fuses to deliver the property,®? nor will a tender of 
payment by the buyer to a pledgee who advanced the 
purchase price to the seller, the buyer having no con- 


86. Krummenacher Drug Co. v. 96. 
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tractual relation with the pledgee, operate to transfer 
the title.®§ 


[§ 587] dd. Payment of Freight. Under a con- 
tract to sell a machine to be installed by the seller, 
payment of freight by the purchaser in accordance 
with his agreement does not give him any title to 
personal property delivered for use _ thereon.®? 
Where a person who has a bond with a railroad for 
the payment of any freight due agrees to buy a ecar- 


‘load of produce, the consideration of the sale being 


payment of the freight charges due thereon, actual 
payment of the freight is not necessary to transfer 
title, it being sufficient for the latter to notify the 
railroad that he will pay the freight charges.* 


[§ 588] ee. Payment by Check or Draft.’ 
Whether title passes on the seller’s delivery of the 
property and receipt of a cheek for the purchase 
price is determined by the intention of the parties. 
The mere acceptance of a check does not constitute 
an absolute payment or waiver of the condition as 
to payment. As a general rule payment hy check 
is a mere mode of making a cash payment,® and, al- 
though if the check is regarded as cash by both par- 
ties and there is no fraud or mistake it constitutes 
payment so as to pass title,® usually, unless express-_ 
ly so received, it is not an absolute payment,‘ but is 
conditional only,’ the acceptance of a check being 
no waiver of immediate payment,® and the check con- 
stituting payment so as to pass title only when the 
money is actually received by the seller.1° Thus, if 
in a cash sale the cash payment is made by a check 


v. Leerburger,; 14 Ala. A. 426, 70 S 203 (holding that 


Chouteau, (Mo. A.) 296 SW 255. 


87. Krummenacher Drug Co. v. 
Chouteau, supra. 


88. Hubbard v. Home Ins. Co., 205 
Mo. A. 316, 222 SW 886. 


89. Shultz v. De Nood, 194 App. 
Div. 149, 185 NYS 785. 


[a] Uniform Sales Act.—Rule ap- 
plied under § 19 rules 1, 2, 5. Shultz 
v. De Nood, 194 App. Div. 149, 185 
NYS 785. 


90. Pacific Lumber Co. v. Prescott, 
40 Or. 374, 67 P 207, 416. 


91. Tender as performance of con- 
tract see supra § 514. 


92. McLeod v. Powe, 12 Ala. 9; 
Clough v. Ray, 20 N. H. 558; Wright 
vy. Shattuck, 4 Terr. L. 455 [aff 5 Terr. 
L. 264]. 


93. Wilmarth v. Mountford, 30 F. 
Cas! Now ET, 174, 4. Washi: Ca, Ca 195 
Hughes v. Daniels, 87) Mich; 190, 49 
NW 542; Robinson v. Thoma, 30 
Wash, 129, 70 P 240. 


[a] Deposit in bank to the credit 
of the seller is not a sufficient tender. 
Robinson v. Thoma, 30 Wash. 129, 70 
P 240. 

94. Jennings v. West, 40 Kan. 372, 
19 P 863; J. L. Price Brokerage Co. 
y.. Chicazo,,.etc., R. Co.,..(Mo. -A.), 199 
SW 732; Greenwood Grocery Co. v. 
Canadian County Mill, etc., Co., 72 S. 
CG. 450, 52 SE 191, 110 AmSR 627, 2 
LRANS 79. 

[a] Misunderstanding of price.— 
Where defendant telegraphed an offer 
of potatoes but the telegraph compa- 
ny misquoted the price, which plain- 
tiff accepted, and the potatoes were 
shipped with a bill of lading and sight 
draft attached, and plaintiff made 
tender of the amount due at the tele- 
graphed price, the title passed. J. L. 
Price Brokerage Co. v. Chicago, etc., 
R. Co., (Mo. A.) 199 SW 732. 


95. Mathis v. Thomas, 
119. é 


101 Ind. 


233 N. Y. 55, 184 NE 834. 


97. Clark v. Wood, 39 Ga. A. 340, 
147 SE 173. 


98. Lumley v. Miller, 23 S. D. 16, 
119 NW 1014. 


[a] Illustration.—Where a _ bank 
advanced to the seller, in an execu- 
tory contract for the sale of cattle, 
the price, received the cattle in 
pledge and shipped them to the buy- 
er, attaching to the bill of lading a 
draft for the price, which the buy- 
er refused to pay, and, on delivery 
to him being refused, sued the bank 
and the carrier in claim and deliv- 
ery, judgment being rendered against 
him, the subsequent tender by the 
buyer to the bank of the price, which 
it refused, did not effect a transfer 
of the property to him, nor give him 
a right to the possession thereof, but 


at most gave him the right to sue the} - 


bank for failure to deliver. Lumley 
v. Miller, 23 S. D. 16, 119 NW 1014. 


99. Butler v. Butler, 77 N. Y. 472, 
33 AmR 648, 


1. Gulf, ete, Riv 'Conm-viey Hughes; 
(Pex? Civ? AS) W3d0SWw 7719. 

2. Payment by check as perform- 
ance of contract see supra § 517. 


3. Young v. Harris-Cortner Co., 
152 Tenn, 15, 268 SW 125, 54 ALR 516 
{reh den 152 Tenn. 34, 268 SW 1120]. 


4 Globe Milling Co. v. Minneapo- 
lis El. Co., 44 Minn. 153, 46 NW 306; 
Johnson-Brinkman Commn. v. Kan- 
sas City Cent. Bank, 116 Mo. 558, 22 
SW 813, 38 AmSR 615; Hall v. Mis- 
SOURIS Pa Gye tans OOnm D0), VEO, “AL. G9. 
And see infra § 581. 


5. South San Francisco Packing, 
ete., Co. v. Jacobsen, 183 Cal. 131, 190 
P 628; National Bank of Commerce 
v. Chicago, etc., R. Co., 44 Minn. 224, 
46 NW 342, 560, 20 AmSR 566, 9 
LRA 263; Hodgson y. Barrett, 33 Oh. 
St. 68, 31 AmR 527. 

6. Scruggs v. Wood, 215 Ill. A. 
267; Logan v. Smith, 14 Phila. (Pa.) 
114. See also Cox Hat Co. v. Adams, 


title passed where the seller of goods 
accepted the buyer’s check in pay- 
ment of the price). 

7 Sims v. Bolton, 138 Ga. 738, 74 
SE 770; Johnson-Brinkman Commn. 
v. Kansas City Cent. Bank, 116 Mo. 
558, 22 SW 813, 38 AmSR 615. 


[a] No presumption from the 
mere fact of accepting the check that 
it is taken in absolute payment. 
Johnson-Brinkman Commn. vy. Kan- ~ 
sas City Cent. Bank, 116 Mo. 558, 22 
SW 813, 388 AmSR 615. 


8. Cal.—South San Francisco 


Packing, etc., Co. v. Jacobsen, 183 
Cale 131, 190. BP: 628, 
Minn.—National Bank of Com- 


merce v. Chicago, ete, .R. Co., 44 
Minn. 224, 46 Nw "342, 560, 20 AmSR 
566, 9 LRA 268. 


Mo.—Johnson-Brinkman Commn. v. 
Kansas City Cent. Bank, 116 Mo. 558, 
22 SW 813, 38 AmSR 615; Ballard v. 
Bolivar First Nat. Bank, (A.) 195 
SW 559. 


Oh.—Hodgson v. 
St. 63, 31 AmR 527. 


Okl.—Mott v. Nelson, 96 Okl. 117, 
220 P 617. ; 


9. South San Francisco Packing, 
etc., Co, v. Jacobsen, 183 Cal. 131, 190 
P 628; Ballard v. Bolivar First Nat. 
Bank, (Mo. A.) 195 SW 559. 


[a] Illustration.—Where defend- 
ant bank refused to honor checks 
given plaintiff for turkeys by its de- 
positor, but assured plaintiff that 
when they received the proceeds of 
sale of turkeys he should receive 
his money, plaintiff did not waive 
cash payment and part with title by 
receiving the checks and delivering 
the turkeys to the depositor to be 


Barrett, 33 Oh. 


sold. Ballard v. Bolivar First Nat. 
Bank, (Mo. A.) 195 SW 559. 
10. South San Francisco Packing, 


etc., Co. v. Jacobsen, 183 Cal. 131, 190 
P 628; Manget v. National City Bank, 
168 Ga. 876, 149 SE 2138; Sims -v. 
Bolton, 138 Ga. 73, 74 SH 770; Owens 
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which afterward proves to be worthless,1! as where 
payment is stopped,!? or on due presentation it is 
dishonored,!* title to the goods does not pass. 
if the seller in a cash sale delivers the property and 
receives a check in payment which he fails to present 
for an unreasonable length of time, title passes to 
The character of a cash sale is not 
changed by the fact that payment is to be by check.?° 
Whether a check given is taken and accepted as pay- 
ment is a question of fact for the jury.® 


In a cash sale title to the goods does not 


the property.14 


Draft.+* 


v. Jones-Kennedy Furniture Co., 28 
Ga. A, 317, 111 SE 86; National Bank 
of Commerce v. Chicago, ete., R. 
44 Minn. 224, 46 NW 342, 560, 

AmSR 566, Oral 263; Johnson- 
Brinkman Commn. v. Kansas City 
Cent. Bank, 116 Mo. 558, 22 SW 8138, 
38 AmSR 615; Crocker State Bank 
Ve White, :CMio.. A.) 226. Siw 9725 
Thomas v. Farmers’ Nat. Bank, (Mo. 
A.) 217 SW 860; Ballard v. Bolivar 


ag Nat. Bank, (Mo. A.) 195 SW 
[a] Delivery.—As between the 
parties title does not pass even 


though delivery is made of the goods 
on receipt of the check, unless, on 
due presentation, the check is paid. 
South San Francisco Packing, etc., 
ee v. Jacobsen, 183 Cal. 131, 190 P 


dd Chatfin ava Cox, 39 .Ga. Ax 30, 
147 SE 154. See also Brice v. Boyd, 
(Ky.) 39 SW 821 (holding that, where 
payment was made by ae forged 
check, a third person who, with no- 
tice that the check was forged, sold 
the goods for a fraction of their val- 
ue was liable to the seller for the 
damage caused). 


12. Sims v. Bolton, 138 Ga. 73, 74 
SE 770. 
13. Ala.—Barksdale v. Banks, 206 


Alain 069, 90) (S79 13. 

Cal.—Clark v. Hamilton Diamond 
Co., 209 Cal. 1, 284 P 915; South San 
Francisco Packing, ete., Co. v. Jacob- 
sen, 183 Cal. 131, 190 P 628; Galeppi 
v. Swanston, (A.) 290 P 116. 


Colo:—Brandon First State Bank vy. 
Kohl; 79-Colo. 620, 247. P 571. 


Ga.—Manget v. Rome Nat. City 
Bank, 168 Ga. 876, 149 SE 213; Ow- 
ens v. Jones-Kennedy Furniture Co., 
28 Ga. A. 317, 111 SE 86. 


Mo.—Lewis v. McMahon, 307 Mo. 
552, 271 SW 779; Crocker State Bank 
v. White, (A.) 226 SW 972; Wright 
v. Mississippi Valley Trust Co., 144 
Mo. A. 640, 129 SW 407. 


Okl.—Mott v. Nelson, 96 Okl. 117, 
220 P 617; Arnold v. Gambrel, 64 
Okl. 283, 167 P 630; Byars First Nat. 
Bank ve (Griffin, 31 7Okl} 1382; 220.P 
595, 49 LRANS 1020. 

Tenn.—Hale v. Beley Cotton Co., 
154 Tenn. 689, 290 SW 994; Young 
v. Harris-Cortner Co., 152 Tenn. 15, 
268 SW 125 [reh den 152 Tenn. 34, 
268 SW 1120]; Dillard, etc., Co. v. 
Beley Cotton Co., 150 Tenn. 195, 263 
SW 87. 

Wash.—Quality Shingle Co. v. Old 


Oregon Lumber, etc., Co., 110 Wash. 
50, 187 P 705. 
[a] TIllustrations.—(1) Where a 


check given as cash payment on an 
installment contract is not paid by 
the bank, and the seller within a 
reasonable time demands possession 
of the property, title does not pass. 
Owens v. Jones-Kennedy Furniture 
Gor. 28) Ga, wn poli) ld SED 186. — (C2) 
Where a check given for property, 
but not accepted as payment, was 
dishonored, title to the property and 
bills of lading covering it remained 
in the seller. Lewis v. McMahon, 
807 Mo. 552, 271 SW 779. (3) Where 
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honored.!8 


But 


(a) In General. 


the check is dishonored, title does 
not pass to the buyer, and one ob- 
taining the chattel mortgage with 
knowledge that the cattle nave not 
been paid for is not entitled to the 
cattle as against the unpaid seller. 


Crocker State Bank v. White, (Mo. 
A.) 226 SW 972. 
{[b] Goods delivered.—If goods 


are sold for cash and delivered, the 
vendor taking the vendee’s check for 
the price, which on presentment 
within dué time is dishonored, title 
to the goods does not pass. ‘Byars 
First Nat. Bank v. Griffin, 31 Okl. 
382, 120 P 595, 49 LRANS 1020. 

[c] Sale held for cash.—Pvidence 
that plaintiff offered to sell his mules 
for cash, and that when a prospective 
buyer tendered a check for the price 
he refused to accept it until assured 
by others that the check was good, 
shows that the sale was for cash and 
that delivery was conditioned upon 
the check being honored. Barksdale 
v. Banks, 206 Ala. 569, 90’S 913. 

[d] Due presentation.—Presenta- 
tion of the buyer’s check five days 
after it was given held not to waive 
the cash character of the sale. Lewis 
v. McMahon, 307 Mo. 552, 271 SW 779. 


[e] Delay of protest.—W here 
plaintiff bank, which obtained a chat- 
tel mortgage on cattle knowing that 
they had not been paid for, dishon- 
ored the buyer’s check for the pur- 
chase price, and the seller retook 
possession of cattle, the fact that 
protest was delayed at the sugges- 
tion of* plaintiff bank that the buyer 
was endeavoring to take up the check 
does not affect the rights of the sell- 
er. Crocker State Bank v. White, 
(Mo. A.) 226 SW 972. 

[f] Under Uniform Sales Act § 
18, and § 19 rule 1, delivery of cot- 
ton to the buyer on seller’s receipt 
of checks for the price, which were 
subsequently protested, did not ef- 
fect a transfer of title. Young v. 
Harris-Cortner Co., 152 Tenn. 15, 268 
SW 125 [reh den 152 Tenn. 34, 268 
SW 1120]. 

14. Oldridge v. Sutton, 157 Mo. A. 
ASD, | Mods aS = Oo 4s Kempner v. 
Vaughn, (Tex. Civ. A.) 174 SW 695. 


[a] Bona fide purchaser.—Title 
passes as against one advancing 
money on the property to the buyer 
without notice. Kempner vy. Vaughn, 
(Tex. Civ. A.) 174 SW 695. 


15. Crocker State Bank v. White, 
(Mo. A.) 226 SW 972; Boyd v. Mer- 
cer County Bank, 174 Mo. A, 431, 160 
SW 587. 

16. Continental Bank, etce., Co. 
Hartman, (Tex. Civ..A.) 129 Sw 179, 

17. Payment by draft as perform- 
ance of contract see supra § 518. 


18. C€. Mo: Keys Commn. Co: vy. 
Beatty, 42 Okl. 721, 142 P 1102. See 
also Littlefield First Nat. Bank v. 


Neel, (Tex. Civ. A.) 10 SW (2d) 408 
(holding that a sale on condition of 
payment of the draft was incomplete, 


with title in the seller, until such 
payment). 
19. Bill of sale as chattel mort- 


gage: 


[§§ 588-589 


pass where they are paid for by the buyer’s draft on 
a third person, which on due presentation is dis- 


[§ 589] (7) Bill of Sale or Other Conveyance!®— 


At common law a sale of personal 


property does not necessarily involve the giving of a 
written evidence of ownership,?° as the title of the 
seller, whatever it is, ordinarily passes upon delivery 
of possession of the goods to the buyer.?! 
absence of statute, a bill of sale is not essential. in 
order to pass the property in the goods sold.?? 


So, in the 
Ihe 


imapenetal see Chattel Mortgages § 


Burden EASE wae see Chattel Mort- 
gag 
Rivinerics to show see Chattel Mort- 
Bages §§ 28, 29. 
20. Pacific Finance Corp. v. Gher- 
na,i(Ariz.):.287 P 304. 


Cross references: 

Necessity and requisites of bill of 
sale as performance of contract see 
supra §§ 287-293. 

Sale of animals running at large and 
on range see Animals § 654. 

Parol sale of recorded brand or mark 
see Animals § 98. 


21. See supra § 572. 
eae U. S.—In re Ratliffe, 177 Fed. 
Ala.—Sanders v. Stokes, 30 Ala. 


432; Todd v. Hardie, 5 Ala. -698. 
Cal.—Lund v. Ganahl, 22 Cal. 
1037133) 25015 
Ill.—Rosenfeld v. Ehrhart, 202 Il. 
A. 617. 
Eee aad v. Pennoyer, 6 La. Ann. 
Md.—Dentzel v. eae 
90 Md. 434, 45 A 20 
Sad ED v. West Stock- 
bridge, 14 Mass. 257. 
Minn.—J. I. Case Threshing Mach. 
ae v. Bargabos, 143 Minn. 8, 172 NW 


A. 


ete:, ReeCoe 


Miss.—Blewett .v. Evans, 42 Miss. 
tat Fatheree v. Fletcher, 31 Miss. 


Mo.—Gatzweiler v. Morgner, 51 


Mo. 47; Kuhler v. Tobin, 61 Mo. A. 
576; W. W. Kendall Boot, etc., Co. 
v. Bain, 46 Mo. A. 581. 


Mont.—Lewis v. Lambros, 58 Mont. 
555, 194. P 152. 

N. Y.—White v. Schweitzer, 147 
App. Div. 544, 1832 NYS 644 [rearg 
den 149 App. Div. 954 mem, 133 NYS 
1149 mem]. 


N. C.—Cowan v. Dale, 189 N. C. 
684, 128. SE 155. 
Tenn.—Tatum v. Jameson, 2 


Humphr. 298. 


Tex.—McKinney v. Fort, 10 Tex. 
220; Davis v. Loftin, 6 Tex. 489; Fi- 
delity Union F. Ins. Co. v. Ballew- 
Satterfield Co., (Civ. A.) 10 SW (2d) 
163; . Slaughter v. Schneider, (Civ. 
A.) 289 SW 414; Marrett v. Herring- 
ton, (Civ. A.) 145 SW 254. 


Wash.—Marston y. Rue, 
129; 159: SP aaa. 


[a] Sale not invalidated.—Failure 
to give a bill of sale on delivering 
cattle does not conclusively invali- 
date the sale. Slaughter v. Schnei- 
der, (Tex. Civ. A.) 289 SW 414. 


[b] Delivery of personal proper- 
ty, pursuant to a verbal agreement 
to transfer the same from debtor to 
creditor in payment of the debt, is 
sufficient to pass title without a writ- 
ten bill of sale, even though the evi- 
dence of the debt is not surrendered 
until a subsequent date, it being 
agreed that the debt is satisfied by 
the delivery, and there being no un- 
derstanding that further papers ar@ 


92 Wash. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


fart 


§ 589] 


the contract provides for the giving of a bill of sale, 
the title will ordinarily remain in the seller until 
However, the provision 
that a bill of sale be given may be waived,** and if 
the buyer lawfully takes possession,?° 
are delivered, the title of the buyer will not be af- 
fected by the failure of the seller to make the bill of 
Although delivery of a bill of sale 
is necessary to render it effective,’ particularly as 


the bill of sale is given.?* 


sale as agreed.?° 


to be prepared and executed to com- 
plete the transaction. In re Ratliffe, 
177 Fed. 587. 


{c]_ Bill of sale given subsequent 
to sale-—Where a buyer purehased 
property on a certain date without 
reservation of title in the seller, or 
provision for forfeiture of the buy- 
er’s rights on failure to make pay- 
ments, a subsequent agreement 
whereby the buyer executed notes 
for the purchase price and whereby 
the seller delivered a bill of sale in 
escrow to a bank to be delivered to 
the buyer on payment of the price 
did not make the sale executory, be- 
ing a mere agreement to deliver to 
the buyer evidence of his title, and 
not the property itself. Lewis v. 
Lambros, 58 Mont. 555, 194 P 152. 


Transfer of title by mere delivery 
of goods see supra § 572. 


23. Ind.—Aldridge y. Clasmeyer, 
71 Ind. A. 43, 123 NE 825. 
Mass.—Wilson vy. Russell, 136 
Mass: 211. 
Bere eo velar v. Stewart, 23 Mo. 
Nebr.—Wallingford v. Burr, 15 


Nebr. 204, 18 NW 67. 


Tex.—Shearman v. Poe, (Civ. A.) 9 
SW (2d) 762. 

Wash.—MacLeod v. Aberdeen 
Brewing Co., 82 Wash. 74, 143 P 440. 

[a] Evidence (1) held to warrant 
a finding that it was not the inten- 
tion of the parties that title should 
pass until a bill of sale was deliv- 


ered to the buyer. MacLeod vy. 
Aberdeen Brewing Co., 82 Wash. 74, 
143 P 440. (2) Evidence held to war- 


rant the inference that a contract of 
sale of stock of merchandise re- 
mained executory until execution of 
a bill of sale. Aldridge v. Clasmeyer, 
Wagrtinds A. 43). 123 NE 825.16 1G3)* hie 
court may consider the fact that the 
parties negotiating for the sale of an 
automobile had transfers prepared 
and that the prospective seller re- 
fused to sign papers as evidence that 
the sale was never completed. Shear- 
man vy. Poe, (Tex. Civ. A.) 9 SW (2d) 
762. 


24. 
pencott Co., 
283. 


Liberty Canning Co. v. Lip- 
80 Ind. A, 184, 137 NE 


[a] Thus a provision of a con- 
tract that tin cans stored on the buy- 
er’s premises are not to become prop- 
erty of the buyer until transferred 
by bill of sale in accordance with 
the sale contract is for the benefit of 
the seller and can be waived by him. 
Liberty Canning Co. v. Lippencott 
Co., 80 Ind, A. 184, 137 NE 283. 

25. Wilson v. Russell, 136 Mass. 
211. But see Viera v. Marques, (N. 
J. Sup:) 151 A 597 (holding, in a sale 
of all stock and merchandise of a 
retail business, that, although thé 
buyer took possession and lease in 
January, the sale did not occur un- 
til the bill of sale was delivered in 
April). 

26. Todd v. ‘Hardie, 
Kaliopulus v. Lumm, 155, Md. 30, 141 
A 440; Barcellos v. Gompertz, 49 
Nev. 326, 245 P 700; Yori v. Cohn, 26 


5 Ala. 698; 


Nev. 206, 65 P 945, 67 P 212; McKin- 
ney v. Fort, 10 Tex. 220. 
[a] Waiver.—A condition ‘in a 


contract of sale that title shall not 
pass until delivery of the bill of 
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or if the goods 


sale is a condition favorable to the 
seller and solely for his security 
which he can waive if he choose, and 
does by delivering the goods to the 
purchaser so that thereafter an ac- 
tion for the purchase price is not 
prematurely brought. Yori v. Cohn, 
26 Nev. 206, 65 P 945, 67 P 212. 


[b] Evidence 
Admission in evidence of an unexe- 
euted bill of sale, which defendant 
sent to plaintiff with payment of the 
purchase price, is not erroneous, al- 
though nothing was said about a bill, 
since the parties may have agreed 
that title would pass when payment 
was made. Barcellos v. Gompertz, 
49 Nev. 326, 245 P 700. 


27. See supra § 291. 

28° Inlow) v.. Com, (670) B.oon- 
(Ky.) 72; Walsh v. Brown, 4 NYS 
(OD, 

29.. Simpson v. Perfett, 36 N. D. 


526, 162 NW 900; Malone vy. Whitner, 
65 Pa. Super. 589; Malone v. Franklin 
Grocery Co., 65 Pa. Super. 586. 

[a] Reason for rule.—The bill of 
sale is little more than a receipt. 
Malone v. Whitner, 65 Pa. Super. 589; 
Malone v. Franklin Grocery Co., 65 
Pa. Super. 586. 

[b] Evidence not conclusive.—A 
bill of sale is not conclusive evidence 
of the passing of title. Simpson v. 
Perfett, 36 N. D. 526, 162 NW 900. 


30. Been vey any, witex. Cive Ay) 
283 SW 9 : 
31. ae v. Lary, supra. 


32. Ala.—Capitol Lumber Co. v. 
Mullinix, 208 Ala. 266, 94 S 88; Shrin- 
er vi. Meyer 1717 Ala ai2b 5S) 156, 


AnnCasi1913A 1103; Thomason  v. 
Dill, 30 Ala. 444; Morgan v. Smith, 
29° Ala, 283. 


Conn.—Crug v. Gorham, 74 Conn. 
bade bil TAL 5 193 

Fla.—Orange Belt Land Exch. v. 
Speer, 129 S 779 

Ga.—Hays v. Caliaways 58 Ga. 288. 


pio ee am Ve, Comms, .6 72. BG Mon: 


Mass.—Chase v. New York Cen- 
tral R. Co., 208 Mass. 137, 94 NE 377. 
Garner, 31 Mo. 


Mo.—Caldwell v. 
ou 


Mont.—State v. Conrow, 19 Mont. 
104, 47 P 640. 

N. J.—Evans v. Herring, a Ne de 
L. 243. 


N. Y.—Brady v. Cassidy, 104 N. Y. 
147, 10 NE 181. 


NE C.—Gwynn v. Hodge, 49 N. C, 
168. 

N. D.—Simpson v. Perfett, 36 N. 
D. 526, 162 NW 900; Fletcher v. Nel- 
son, 6 N. D. 94, 69 NW 53. 


Pa.—Leonard v. Winslow, 2 Grant 
wa 


I—Sprague v. Thurber, 17 R. 


I. tea, 22 A 1057. 
s. aah VAL GatOSe Oo aS. Cla. 
DDO eS. Oe 770. 


eceee tec Acceptance Corn. 
v. Corey, (Commn. A.) 29 SW (2d) 
978 [aff (Civ. A.) 19 SW (2d) 365]; 
Smith v. Smith, (Civ. A.) 200 SW 


540. 

Vt.—Lyman v. James, 85 Vt. 355, 
PN are 

Wyo.—Hecht v. Johnson, 3 Wyo. 


held admissible.— 
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against third persons,?’ that does not necessarily 
pass title to the goods.?® 
title passes by the bill of sale, the intention of the 
parties is of controlling importance.*°® 
tention is to pass title, it will be given effect unless 
there be some insuperable objection thereto.** 
erally on the execution and delivery of a bill of sale 
the property. in the goods passes from the seller to 
the buyer,*? and entitles the latter to the immediate 


In determining whether 
If the in- 
Gen- 


Or keeees iOS Oe 

[a] Thus (1) where a bill of sale, 
reciting a valuable consideration and 
purporting to be executed by the sell- 
er, transferred the title to the buyer, 
there was a sale, good as against 
the: seller. Lyman v. James, 85 Vt. 
SOO woman whine (2) Where a pur- 
chaser of automobiles executed a bill 
of sale to A, who took up the bill 
of lading and paid the draft drawn 
by the manufacturer for the pur- 
chase price, A became the owner. 
Industrial Acceptance Corp. v. Corey, 
(Tex. Commn. A.) 29 SW (2d) 978 
Laff (Civ. A.) 19 SW (2d) 369]. 

[b] Intent.—If delivery of a bill 
of sale is made with the intent that 
it become operative, title vests. 
Smith v. Smith, (Tex. Civ. A.) 200 
SW 540. 


{c] Condition construed.—The fact 
that the vendor in a bill of sale of 
cattle fails to comply with an agree- 
ment to rent the brand contained 
therein does not prevent title from 
passing to his vendee. Hecht v. 
Johnson, 3 Wyo. 277, 21 P 1080. 


[d] Person to whom title passes. 
—(1) The property vests‘in the per- 
son named as buyer in the bill of 
sale, although in fact he takes mere- 
ly as trustee. Haden v. Tucker, 38 
Ala. 399; Beard v. Childress, 4 Ala. 
411. (2) Where A, for a considera- 
tion received from B, by an instru- 
ment under seal, sells and delivers 
to C, B’s agent, certain personalty, 
on condition that the conveyance be 
void on A’s payment of the con- 
Sideration received from B, C hav- 
ing power to take possession and sell 
the property for the payment of the 


debt to B, the ownership of the 
goods is in C. Haskell v. Jones, 24 
Me. 222. (3) Where a purchaser of 


property takes the bill of sale in 
the name of a third person without 
the previous or subsequent assent, 
authority, or knowledge of such per- 
son, or any delivery of the bill of 
sale or property to him, actual or 
constructive, no title passes to the 
person named in the bill of sale. 
Dudley v. Deming, 34 Conn. 169. 
[e] Bill of sale as security.—(1) 
Where one has taken a bill of sale 


of a vessel absolute in form, but 
designed as collateral security, and 
afterward purchases and pays for 


the part of the vessel so held by him, 
but receives no other instrument of 
transfer, such purchase and payment 
will pass the title between the par- 
ties. McLellan v. Osborne, 51 Me. 
85. (2) Where a bill of sale of a 
slave’ is by the direction of the pur- 
chaser executed by the vendor to a 
third person, and delivered to him 
as a security for the renayment of 
the purchase money advanced by 
him, the subsequent repayment of 
the money by the purchaser cannot 
at law divest the title out of such 


a Na Jones .v. Trawick, 31° Ala. 
[f] Question for jury.—Whether 


'the seller intended by a bill of sale 
to vest immediate title in the buy- 
er should, under proper instruction, 
he submitted to the jury. Jones v. 
Hook, 47 Mo. 329. 

{g] Evidence held sufficient to 
show that title to an automobile 
passed on the date when the buy- 
er accepted a bill of sale of it and 
other property, and complied with 


562° [55-05] 


possession,** provided the instrument evidences a 
present sale,?* and is otherwise valid and sufficient 
in form®® and properly executed.®¢ 
actual delivery of the goods is not necessary to pass 
the property as between the parties,?7 or even as 
against creditors of, or subsequent purchasers from, 
the seller,** provided the sale is made in good faith,®® 


conditions on which the bill was to 
take effect. Chase v. New York 
Hae R. €Co., 208 Mass. 137, 94 NE 


_ 33. Capitol Lumber Co. v. Mul- 
linix, 208 Ala. 266, 94 S 88; Orange 
Belt Land Exch. v. Speer, (Fla.) 129 
S 779; Fitzgerald v. Andrews, 15 
Nebr. 52, 17 NW 3870; Hutchins v. 
Gilchrist, 23 Vt. 82. : 


34. U. S—Arkansas Valley Land, 
ete., Co. v. Mann, 130 U; S. 69, 9:SCt 
458, 32 L. ed. 854. 


», Ala.—Lucas v. 

616, 10 S 603. 
Fla.—Orange Belt Land Exch. v. 

Speer, 129 S 779... | 

. Ga.—Bellerby v. Thomas, 105 Ga. 

477, 30 SE 425. 
Iowa.—Roundy v. 

662, 37 NW 146. 


Wis.—State v. Wharton, 117 Wis. 
558, 94 NW 359; Cook v. Van Horne, 
76 Wis. 520, 44 NW 767; Morrow v. 
Delaney, 41 Wis. 149. 


[a] Bill of parcels receipted by 
the seller is not per se evidence of 
an unexecuted contract to deliver the 
goods, but is prima facie evidence 
of a contract executed. Richardson 
VeuPeyton, (20° oH. Cas: Now 11,794, 2 
Cranch C. C. 418. 

35. See supra § 289. 

36. See supra § 290. 

37. U. S.—Washington v. Wilson, 
29s Cas. YNom.1/77240, 2ieCranch: C; 
C153. 

Ala.—Capitol Lumber Co. v. Mul- 
linix, 208 Ala. 266, 94 S 88. 


Ark.—White v. McCracken, 60 Ark. 
613, 31 SW 882; Trieber v. Andrews, 
31 Ark. 163. But see Maxey v. Wil- 
son, 171 Ark. 852, 286 SW 1030 (hold- 
ing that, in a sale of chattels, title 
does not pass until there has been 
a delivery, either actual or construc- 
tive). 

@al—Crill’v; Doyle, 53° Cal, 713: 

Fla.—Orange Belt Land Exch. v. 
Speer, 129S 779. 

Ida.—Molloy v. Beard, 42 Ida. 115, 
243 P 832. 

Ky.—Inlow v. Com., 6 T. B. Mon. 
72; Smart v. Clift, 4 Bibb 518. 

La.—Dodd v. Horan, (A.) 129 S 411. 

Me.—Richardson v. Kimball, 28 Me. 
463. 

Md.—Stewart v. Spedden, 5 Md. 433. 

Mass.—Philbrook v. Eaton, 134 
Mass. 398; Thrall v. Hill, 110 Mass. 
328; Ridgway v. Bowman, 7 Cush. 
268. 

Mo.—Williams v. Gray, 39 Mo. 201. 

N. Y.—Fuller v. Claflin, 51 Hun 609, 
4 NYS 92; James v.'Hamilton, 2 Hun 
630, 5 Thomps. & C. 183 [aff 63 N. Y. 
616]; Heine v. Anderson, 9 N. Y. Su- 
per. 318 

N. C.—Gwynn v. Hodge, 49 N. C. 
168. 

Okl.—Waldock vy. Frisco Lumber 
Coys OL 2003 Om be ass Wrisco 
Lumber Co. v. Waldock, 71 Okl. 197, 
176 P 220. 

S. C.—Younge v. Moore, 32:8. C. L, 
48; Southworth y. Sebring, 20 S.C. L. 
587; Jaggers v. Hstes, 21 S. C. Ha. 
343, 49 AmD 674. 

Tex.—Robertson v., Hunt, 77 Tex. 
821, 14 SW 68; Brewer v. Blarton, 


Pittman, 94 Ala. 


Kent, 75 Iowa 
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of the sale.*° 
In such case 


the intention of 


66. 20ex, boa wien SW #5125, eGritiny sv. 
Chubb, 7 Tex. 603, 58 AmD 85; Bar- 
ton v. ‘Lary, (Civ. A.) 283 SW 920: 
Potts v. ‘Burkett, (Civ. A.) 278 SW 
471; Maddox v. Dabney, (Civ. A.) 27 
SW 901. 


gigi Bath we v., Gilchrist, 23° Vt: 


Wash.—Anderson v.. Land, 5 Wash. 
493, 32 P 107, 34 AmSR 875. 


But see Pulkrabek v. Bankers’ 
Morte. Corp., 115 Or. 379, 238-P. 347 
(where it was said that ordinarily a 
bill of sale does not pass title with- 
out a delivery). 


[a] Thus (1) that peanuts sacked 
and ready for ‘delivery were not de- 
livered and consideration paid when 
the bill of sale was given does not 
of itself prevent passing of title as 
a matter of law. Barton v. Lary, 
(Tex. Civ. A.) 283 SW 920. (2) Sales 
of staves are perfected where the 
number, kind, size, and location are 
specified in the bill of sale, although 
the staves were not delivered. Dodd 
v. Horan, (La. A.) 129 S 411. 


[b] Constructive delivery of an 
article by a bill of sale is sufficient 
as against one other than the credi- 
tor, Subsequent purchaser, or encum- 


brancer. Molloy v. Beard, 42 Ida. 115, 
243 P-823. 
[ce] Contract construed.—(1) 


Where a contract for the purchase of 
lumber provided that after it was 
measured the vendor was to give a 
bill of sale and receive part payment, 
at which time title was to pass, full 
payment to be made upon ‘delivery at 
the direction of the purchaser, title 
passed upon delivery of the bill of 
sale and part payment, notwithstand- 
ing delivery had not yet been made. 
Capitol Lumber Co. v. Mullinix, 208 
Ala. 266, 94 S 88. (2) And the trans- 
fer of title is not affected by the fact 
that the purchaser may, at his option, 
require the vendor to load the lum- 
er on cars, since such duty is con- 
tingent, collateral, and subsequent to 
the acts specified as effecting a trans- 
fer of property rights. Capitol Lum- 
ber Co. v. Mullinix, supra. 


[d] Property incapable of deliv- 
ery.—Where personal property is, 
from its character or situation, incap- 
able of actual delivery, the delivery of 
a bill of sale or other evidence of ti- 
tle is sufficient to transfer property 
and possession to vendee. Waldock 
v. Frisco Lumber Co., 71 Okl. 200, 176 
P 218; Frisco Lumber Co. v. Waldock, 
T1 Oki, 197, 176 P 220; 


38. Ill.—QO’Leary v. Bradford, 
Ill. A. 182. 

Iowa.—Tiffany v. Anderson, 55 Iowa 
405, 7 NW 683. 


La.—Cawthorn v. McDonald, 1 Rob. 
55. 


Me.—Hotchkiss v. Hunt, 49 Me, 2138. 
M‘d.—Paine v. Young, 56 Md. 314. 


Mass.—Green v. Holmes, 125 Mass. 
46 note; Dugan v. Nichols, 125 Mass. 
43; Thorndike v. Bath, 114 Mass. 116, 
19 AmR 318. But see Packard v. 
Wood, 4 Gray 307 (holding execution 
of a bill of sale without delivery of 
the goods insufficient to pass title as 
against a creditor of the seller who 
attaches the property or seizes it on 
execution). 

Mich.—Hauser v. Beaty, 
499, 53 NW 628. 


39 


93 Mich, 
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particularly where such third persons have notice 
If the instrument does not show a 
present sale, the contract is executory merely and no 
title passes,#1 and although certain terms are used 
which alone would import a present sale, the title 
will not pass if it otherwise appears that such was 


the parties,#” but the buyer’s title 


N. Y.—Steele v. Taft, 22 Hun 453; 
Schoonmaker v. Vervalen, 9 Hun 138; 
Klinck v. Kelly, 63 Barb. 622. 


Pa.—Schumacher v. Eby, 24 Pa. 521. 
But see Betz v. Hummel, 10 Pa. Cas. 
313,13 A 938 (holding that, as against 
the seller’s landlord who had dis- 
trained the goods for rent, a bill of 
sale not accompanied by an actual 
delivery of the goods was insufficient 
to pass title). 


Vt.— Bellows v. Wells, 36 Vt. 599. 


[a] In Colorado, under a statute 
making sales, unless accompanied by 
delivery and change of possession, 
fraudulent and void as to creditors, it 
is held that, where one takes a bill 
of sale of goods without taking pos- 
session of the goods, a subsequent 
mortgage of the same goods by the 
seller gives the mortgagee a superi- 
or lien on the goods, although he 
knew of the .bill of sale when the 
mortgage was given. Allen v. Steiger, 
Wi Coloic5 5223 “P2216. 


39. Schoonmaker vy. 
Hun-(N. Y.) 138. 


40. O’Leary v. Bradford, 39 Ill. A. 
182; Ottumwa First Nat. Bank v. 
Reno, 73 Iowa 145, 34 NW 796; Tif- 
fany v. Anderson, 55 Iowa 405, 7 NW 
683. Contra Allen v. Steiger, 17 
Colo. 552, 31 P 226 (under provisions 
of statute). 


41. Love v. Crook, 27 Ala. 624; 
Brown v. Brooks, 52 N. C. 93; Carnes 
v. Apperson, 2 Sneed (Tenn.) 562. 


42. Ind.—Williams v. Padelinetti, 
73 Ind. A. 216, 127 NE 158. 


Or.—Pulkrabek v. Bankers’ Mortg. 
Corp:, 215 Or.-379; 238 P 3476 


Pa.—Winslow v. Leonard, 24 Pa. 
14, 62 AmD 354; Malone v. Whitner, 
65 Pa. Super. 589; Malone v. Frank- 
lin Grocery Co., 65 Pa. Super. 586. 


eh Pen arcs v. Apperson, 2 Sneed 


Tex.—Barton y. Lary, (Civ. A.) 288 
SW 920; Potts v. Burkett, (Civ. A.) 
278 SW 471. 


But see Morgan v. Smith, 29 Ala. 
283 (holding that the seller cannot 
show that there was a parol agree- 
ment that the bill of sale of a slave 
was not to be effectual unless the 
buyer should give him a note for 
the purchase money with a certain 
surety). é : 

[a] Thus (1) if the purchaser of 
the goods is told when the bill is 
delivered to him that it is not ef- 
fective, and will not go into effect 
until it is paid, and he promises to 
pay it right away, the title to the 
goods covered by the bill of sale will 
not pass until the bill is paid. Ma- 
lone v. Whitner, 65 Pa. Super. 589; 
Malone v. Franklin Grocery Co., 65 
Pa. Super. 586. (2) Where an .em- 
ployee operating an automobile for 
livery purposes desired to purchase 
the car, and, to enable the negotiation 
of a loan for that purpose, a bill of 
sale was made to him for the ear, 
there being no change of possession, 
there was no_ sale 
where such employee failed to nego- 
tiate the loan or to make any pay- 
ment on the car. Williams v. Padeli- 
netti, 73 Ind. A. 216, 127 NE 158. 

[b]. Delivery.—Where the contract 
provided that the seller put the prop- 
erty in a deliverable state, load it on 
cars, and pay the freight to its des- 


Vervalen, 9 


For later cases, developments and changes in the law see Annotations, same title and section number, 


consummated, ~ 


| 
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eannot be-defeated by the undisclosed intentions of 
The bill of sale conveys merely the 
seller’s right, title, and interest in the goods.44 Also, 
if the property does not come within the description 
of the bill of sale, the buyer does not have title as 
against a judgment creditor of the seller.*® 


Invoice or bill sent by the seller to the buyer does 
not of itself operate to pass the property.*® 


the seller.*# 


Priorities. 


first saie.#§ - 


[§ 590] (b) Registration.t® In 


statute it is not necessary that a bill of sale should 
be filed or recorded in order to be valid as to third 


tination, title did not pass upon the 
delivery of the bill of sale. Pulkra- 
bek v. Bankers’ Mortg. Corp., 115 Or. 
3719; 238 P 347-2 


[ec] Conditional bill of sale.—If 
the bill of sale is conditional, title 
does not pass until the condition hap- 
pens. Potts v. Burkett, (Tex. Civ. 
A.) 278 SW 471. 

{d] Questions for jury.—(1) A bill 
of sale evidencing a sale in presenti 
is not conclusive, and where all the 
facts and circumstances show evi- 
dence of a contrary intention, the 
question of whether title passed is 
one of fact for the determination of 
the jury. Barton vy. Lary, (Tex. Civ. 
A.) 283 SW 920. (2) Whether the 
seller intended by a bill of sale to vest 
immediate title in the buyer should, 
if the evidence is conflicting, be sub- 
mitted to the jury under proper in- 
structions. Jones v. Hook, 47 Mo. 329. 


43. Potts v. Burkett, (Tex. Civ. A.) 
278 SW 471. 

44. Motley v. pee 88 N. J. Eq. 
487, 102 A 853 [aff 90 N. J. Eq. 272, 
106 A 892). 


45. Maxey v. Wilson, 171 Ark. 852, 
286 SW 1030. 

{aj TIllustration.—Title does not 
pass where the instrument covers 
property in a specified location and 
the property is at another place. 
Maxey v. Wilson, 171 Ark. 852, 286 SW 
1030. ‘ 

46. Garner Mfg. Co. v. Cornelius 
Lumber Co., 165 Ark. 119, 262 SW 
1011; Delta Bag Co. v. Kearns, 112 
Til. A., 269. 

Invoice: 

Definition see Invoice 33 C. J. p 811. 
As evidence of title see Invoice 33 C. 
J. p 811 notes 86-90. 

47. Jewett v. Lincoln, 14 Me. 116, 
31 AmD 36; Lanfear v. Sumner, 17 
Mass. 110, 9 AmD 119; Fletcher v. 
Howard, 2 Aik. (Vt.) 115, 16 AmD 
686. : 

Where party taking possession is 
bona fide purchaser see infra § 651.: 

48. Winslow v. Leonard, 24 Pa. 14, 
62 AmD 354. 

49. Recording, filing, or registra- 
_ tion of bill of sale given as security 
see Chattel Mortgages §§ 186-244. 


~ 50. Ala.—Stuart v. Mitchum, 135 
Ala. 546, 33\S 670. 

Ky.—Inlow v. Com., 
i 


6 T. B. Mon. 


H.—Janelle v. Denoncour, 68 N. 

H. Ds 44 A 68. 

N. M.—Heisch v. Bell, 11 N. M. 523, 
TOME s Olas 

N. C.—Leak v. Wadesboro Bank, 
149 N. C. 17, 62 SE 733 

[a] Exempt property-—In the case 
of exempt property, a bill of sale is 
valid as against creditors although it 
is not recorded. MHeisch v. Bell, 11 N. 


Where different persons claim the 
same goods by conveyances equally valid, he who 
first acquires the possession has the better title,47 
provided the second buyer is without notice of the 
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persons, °° and, if not required, the filing and record- 
ing thereof does not. give constructive notice of the 
sale.°! In some jurisdictions, however, it is provided 


in order to pass the property as. 


against creditors and subsequent purchasers where 
possession is retained by the seller the bill of sale 
must be filed or recorded.®? 
the execution of the bill of sale, its acknowledgment 
and recording, vests in the buyer the same interest 
as in the ease of a sale accompanied by a transfer 
of possession,®? but if not recorded it is void as to 
creditors if made to their injury 
is no need of registration unless the goods remain 


In such jurisdictions 


4+ However, there 


in the apparent possession of the grantor,®® such a 


the absence of 


M. 523, 70 P 572. 


[b] In Florida there is no statu- 
tory provision for the recording of 
bills of sale, Gen. St. (1906) § 2516, 
relating to the recording of reserva- 
tions or limitations as to the use of 
goods and chattels, not providing for 
the recording of bills of sale or in- 
terest in and to chattels. Malsby v. 
Gamble, 61 Fla. 310, 327, 54 S 766. 

Necessity of filing or recording as 
between parties see infra § 292. 

51. Janelle v. Denoncour, 68 N. H. 
1, 44 A 68; Rauh v. Morris, 40 Okl. 
288, 137 P 1174. But see McCall v. 
Lewis, 32 S. C. .L. 442 (holding that 
the registry of a deed to negroes in 
the office of the secretary of state 
was sanctioned by the statutes so as 
to be notice to all subsequent pur- 
chasers). 


52. See statutory provisions. 


53. Jordan v. Lendrum, 55 Iowa 
478, 8 NW 311; Clary v. Frayer, 8 Gill 
& J. (Mid.) 398; Hambleton v. Hay- 
ward, 4 Harr. & J. (Md.) 443; Say- 
ward v. Nunan, 6 Wash. 87, 32 P 1022. 


[a]. Possession retained in the 
manner provided by statute is strict- 
ly lawful and cannot be regarded as 
fraudulent or a badge of fraud. Jor- 
gan v. Lendrum, 55 Iowa 478, 8 NW 


[b] Effect of delay in recording.— 
A failure to record a bill of sale with- 
in ten days after its execution, as 
required by -statute, renders it void 
only as to such persons as have ob- 
tained intervening rights after its ex- 
ecution and before it was filed for 
record, and not as to creditors who 
became such after it was recorded. 
Fai auine v. Nunan, 6 Wash. 87, 32 P 
1022. 


[c] Who may record.—A parish 
judge may record his own bill of sale 
which will then be valid as against 
third persons. Tessier vy. Hall, 7 
Mart. (La.) 411. 


54. Md.—Byer v. Etnyre, 2 Gill 150, 
41 AmD 410; Dorsey v. Smithson, 6 


Harr. & J. 57 

Philippine.—Kuenzle v. Macke, 14 
Philippine 610. » 

Eng.—Hopkins v. Gudgeon, [1906] 
PB) 6.910% 

Alta.—Young v. Magee, [1924] 2 


DomLR 1047, T1924) 1 WestWkly 855 
[rev on other grounds 20 Alta. L. 431, 
[1924] 83 DomLR 426, [1924] 2 West 
Wkly 816]. 

B. C.—Hendry v. Laird, 27 B. C. 217 
[rev on other grounds 28 B. C. 445]. 


N. S.—Commercial Credit Co., v. 
Fulton, 65 DomLR 699. 


[a] Unrecorded bill of sale of an 
automobile unaccompanied by ‘deliv- 
ery is inoperative against creditors of 
the transferor. Young v. Magee, 
(Alta.) [1924] 2 DomLB 1047, T1924] 
1 WestWkly 855 [rev on other 


statute not being applicable where the property is 
in the possession of a person not the seller,°® where 
there is a delivery and change of possession,®? or 


grounds 20 Alta. L. 431, [1924] 3 Dom 
LR 426, [1924] 2 WestWkly 816]. 


[b] Admissibility in evidence.—If 
there is no evidence of the recording 
of the bill of sale, it is not admissi- 
ble in evidence in an action at law 
between the creditors of the grantor 
and a defendant claiming to rely on 
the seller’s title. Byer v. Etnyre, 2 
Gill (Md.) 150, 41 AmD 410. 


[ec] Second unregistered bill of 
sale.-—Where the owner of certain 
furniture, which was in a house oc- 
cupied by him, sold it to a company 
by an agreement which was not reg- 
istered as a bill of sale, and the com- 
pany bona fide sold it to another by 
a document which was not registered, 
the furniture remaining in the ap- 
parent possession of the original own- 
er until it was seized in execution un- 
der a judgment obtained against him, 
the title of the execution creditor 
must prevail over the second grantee. 
pope its Vv. Gudgeon, [LI0G TSH eke. 


{d] In Georgia (1) the recording. 
of a bill of sale is not compulsory 
but is merely permissive. Balchin v. 
Jones, 10 Ga. A. 434, 73 SE 613. (2) 
Failure to record in time may subject 
the holder of a bill of sale to the risk 
of loss by reason of the superior dili- 
gence of the holder of Some junior 
lien created by contract; but if he 
really has obtained title prior to the 
creation of a lien by law, his title 
will not be defeated by the mere fail- 
ure to record. Balchin v. Jones, su- 


pra. 
55. Antoniadi v. Smith, [1901] 2 
K. Bs 589. . 
[a] Purpose of statute: (1) Is “to 


prevent persons from acquiring or 
retaining credit, by reason of the pos- 
session of personal property, which 
possession, in the eyes of the law, is 
evidence of ownership, an'd to protect 
purchasers thereof from the fraud 
which might otherwise be practiced 
upon them by: persons in possession 
of such property, and thus the os- 
tensible owners of it.” Thomas vy, 
Hillhouse, 17 Iowa 67, 71. (2) Is so 
that speedy information shall be giv- 
en to every person of any transfer of 
personal property when the party 
transferring the right retains the pos- 
session. Hambleton v. Hayward, 4 
Harr. & J. (Md.) 443. 


56. Campbell v. Hamilton, 63 Iowa 
293, 19 NW 220; Thomas v. Hillhouse, 
17 Iowa 67. 


[a] Seller’s lessee.—If the goods 
are in the possession of a lessee at 
the time of the sale, the seller does 
not retain actual possession within 
the meaning of the statute. Thomas 
v. Hillhouse, 17 Iowa 67. 


57. Dowdell v. Wilcox, 64 Iowa 721, 
21 NW 147; Bryan v. Hawthorne, 1 
Md. 5129; Cronan’v.-Fox, 50 -Newd. ne 
417, 14 A 119; Young v. Magee, 20 


N 
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where the subsequent purchaser or creditor has ac- 
If the grantee under an 
absolute bill of sale which was registered but has 
never been reregistered gives a second bill of sale 
which is duly registered, the second bill of sale trans- 
fers a title valid as against all who became execution 
creditors of the grantor of the first bill of sale after 


tual notice of the sale.°8 


the date of the second.®® 


Affidavit. In some jurisdictions it is required that 
an affidavit be filed on the registration of a bill of 


sale.°° 


Omission of date in filed copy. The omission of 
the date of a bill of sale in the copy thereof filed 
upon registration does not render the bill of sale bad 
where the date is truly stated in the original bill of 
sale and in the affidavit filed at the time of regis- 


Alta. L. 431, [1924] 3 DomLR 426, 
[1924] 2 WestWkly 816 [rev [1924] 2 
DomLR 1047, [1924] 1 WestWkly 
853]. See also Prudential Mortg. Co. 
v. Marylebone Borough Council, 8 Loe. 
Gov. 901. (holding that, where furni- 
ture sold by a lessee to his lessor an‘d 
then let back to the lessee was paid 
for by the lessor’s check and later 
indorsed to the lessor in reduction of 
rent arrears, the lessee handing over 
a chair by way of delivery of the 
whole and executing a receipt for the 
purchase money with inventory at- 
tached, the title passed by delivery, 
and the receipt with inventory at- 
tached was a mere record of the sale 
which did not require to be regis- 
tered). 


58. Balchin v. Jones, 10 Ga. A. 434, 
73 SE 613; Ottumwa First Nat. Bank 
v. Reno, 73 Iowa 145, 34 NW 796; 
Tiffany v. Anderson, 35 lowa 405, 7 
NW 683. 


[a] Actual notice is as effectual 
and binding as a constructive notice 
afforded by the recording of the bill 
of sale. Balchin v. Jones, 10 Ga. A. 
434, 73 SE 613. 


59. Cookson v. Swire, 9 App. Cas. 
653; Antoniadi v. Smith, [1901] 2 K. 
ibe Pssst) 


69. See statutory provisions; 
cases infra this note. 


a] Description of occupation.— 
(1) “The word ‘occupation’ in this Act 
means the business in which a man 
is usually engaged to the knowl- 
edge of his neighbours. The inten- 
tion is that such a description should 
be given that if inquiry be made in 
the place where the person resides 
he may be easily identified.” Nev- 
erson v. Seymour, 97 L. T. Rep. N. S. 
788 [quot Luckin v. Hamlyn, 21 L. T. 
Rep. N. S. 366]. (2) The description 
of the grantor of a bill of sale, in 
the affidavit, as a married woman 
does not satisfy the statutory re- 
quirement when her occupation as 
manager to a court milliner is omit- 
ted. Kemble v, Addison, [1900] 1 Q. 
B. 430. 


and 


[b] Name of grantor.—The Bills 
of Sale Act of 1878 contains no pro- 
vision which makes it necessary to 
state the name of the grantor, and 
consequently the ‘description of the 
grantor in the bill of sale, in the af- 
fidavit filed with the registrar, and 
jin the register, by a name other than 
that by which he is generally known, 
will not, in the absence of any inten- 
tion to mislead creditors, invalidate 
the registration. Stokes vy. Spencer, 
[1900] 2 Q. B. 483. 


61. Thomas v. Roberts, [1898] 1 
Ais 1B Hae 
62. Ark.—Warren v. Russell, 143 
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tration.®! 
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[§ 591] 2. Sale on Trial or Approval.* A sale on 
trial or approval is in the nature of an option to pur- 
chase the goods if they prove to be satisfactory,°? 
or a sale on condition precedent,®*? and, except in a 
few jurisdictions wherein, by virtue of statutory 
provisions, there is no distinction,®* its operation as 


regards the transfer of title is to be distingushed 


from what is commonly known as a sale or return.°® 
Unless a different intention appears,°® where goods 


are sold on trial or approval, or if satisfactory to 


Ark. 516, 518, 220 SW 831 [cit Cyc]. 
Iowa.—Wind vy. Iler, 93 Iowa 316, 
NW 1001, 27 LRA 219. 
Mass.—Hunt vy. Wyman, 100 Mass. 
198. 

Mo.—State v. Betz, 207 Mo. 589, 106 
SW 64. 

Oh.—Stambaugh vy. Cantwell Hard- 
ware Co., 23 OhNPNS 297, 300 [cit 
Cyc]. 

Okl.—Western Rope, ete., Co 
oa “a nes Petroleum Co., 98 Ol. 5, 233 

5 


63. Western Rope, etc., Co. v. Over- 


61 


land Petroleum Co., supra; Hickman 
v4 \Shimp; =109 *Pa.-.16; -Osborne. v. 
Francis, 38 W. Va. 312, 18 SE 591, 45 
AmSR 859. 
in See infra § 592. 
Warren v. Russell, 143 Ark. 


516. 518, 220 SW 831 [cit Cye]; Wind 
Vv. ller, 93 Iowa 316, 61 NW 1001, 27 


LRA 219: Hunt v. Wyman, 100 Mass. 
198; State v. Betz, 207 Mo. 589, 106 
SW 64. 

[a] Distinction stated.—The dif- 


ference between a sale on trial or 
approval and a sale-or return is that 
in the former the title does not pass 
until the option to purchase is ex- 
ercised, while in the latter it passes 
at once subject to the right to rescind 


and return. Warren v. Russell, 143 
Ark. 516, 220 SW 831; Wind v. Iler, 
93 Iowa 316, 61 NW 1001, 27 LRA 


219; Hunt v. Wyman, 100 Mass. 198; 
Hickman v. Shimp, 109 Pa. 16; Os- 
borne v. Francis, 38 W. Ya. 312, 18 
SE 591, 45 AmSR 859. 

Sale or return see infra § 592. 

66. Weil v. Stone, 33 Ind. A. 112, 
69 NE 698, 104 AmSR 2438; James 
Smith Woolen Mach. Co. v. Holden, 73 
Wits 396,00) Ar. 

67. U.S.—In re George M. Hill Co., 
123 Fed. 866, 59 CCA 354, 


Ark.—Warren vy. Russell, 1438 Ark. 
516, 518, 220 SW 8381 [cit Cyc]. 

Colo.—Gates Iron Works v. Cohen, 
7 Colo. A. 341, 43 P 667. 


Ga.—O’Donnell v. Wing, 121 Ga, 717, 
49 SE 720. 


A. 89 


Ind.—Reed Smokeless Furnace ‘Co. 
v. State, 34 Ind. A. 265, 72 NE 615. 


Iowa.—Wesco Supply Co. v. Aller- 
ton, 156 Iowa 695, 1837 NW 1046; Da- 
vis Gasoline Hngine Works Co. v. 
McHugh, 115 Iowa 415, 88 NW 948; 
Mowbray v. Cady, 40 Iowa 604. 


La.—Jochams v. Ong, 45 La. Ann. 
1289, 14 S 247. 


Mass.—Hunt v. Wyman, 100 Mass. 
198; Stevens v. Cunningham, 3 Allen 


*By STANLEY A. HACKETT (§§ 591-594). 


Ill.—Montgomery v. Roeder, 217 Ill. | 


the buyer, the property therein does not pass until 
the buyer has expressly or impliedly manifested his 
approval or acceptance,®* or, in the absence of no- 
tice or manifestation of approval or rejection, until 
the expiration of the time fixed for trial, disapproval,- 


491; Phelps*v. Willard, 16 Pick. 29. 

Mich.—Reed, etc., Co. v. Richards- 
Wilson Co., 206 Mich. 627, 173 NW 
491; Pierce v. Cooley, 56 Mich. 552, 
NW 310 


Mo-2State v. Betz, 207 Mo. 589, 
106 SW 64; State v. O’Neil Lumber 
Co., 7 Mo. A. 538. 


Nebr.—Charter Gas-Engine Co. v. 


Coleridge State Bank, 54 Nebr. 743, 
74 NW 1070. 
N. J.—Ohl v. Barnet Leather Co., 


STN. J... 300, 93.4 715 


N. Y.—Hopkins v. Bava, 23 App. 
Div. 235, 48 NYS 745; Carter v: Wal- 
lace, 35 ‘Hun 189; McDonald v. Pier- 
son, 38 Barb. 128; Smith v. Clews, 
ae; NYS 471 [aff 124 N. Y. 664, 27 NE 

N. C.—Glasscock v. Hazell, 
C..145, 18 SE 789. 

N. D.—Colean 
Blanchett, 16 N. 
614. 

Okl.—Western Rope, 
Overland Petroleum Co., 
6, 223 P 659 [eit ‘Cye]: 
Ins. Co. v. Lewis, 93 Okl. 
P 639, 35 ALR 1463. 

Or.—Case Threshing Mach. Co. v. 
Smith, 16 Or. 381, 18 P 641. 

Pa.—Hickman vy. Shimp, 109 Pa. 16; 
re re Miller, 14 Pa. Dist. 431. 

C.—Southern vy. Cunningham, 45 
Ss. O. Ty, 533. 


Tex.—Oliver 


LO9 Ne 


Mfe. 
341, 


Co. v. 


1D 113 NW 


etc (‘Cor 
98 Okl. 


Vv. 
5, 


280, 220 


v. Gallagher, 26 SW 


(2a) 908; Hall, ete., Wood-Working 
Mach. Co. v. Brown, 82 Tex. 469, 
17 SW 715. 


Vt.—Smith Woolen Mach. Co. 
Holden, 73 Vt. 396, 51 A 2. 


W. Va.—Osborne vy. Francis, 38 W. 
Va. 312, 18 SE 591, 45 AmSR’ 859. 


Eng.—Weiner v. Gill, [L90b1- 2: Ke 
Be iv2s  hiphickyy. Barnes, ol Cre 
Dy xcoke 

Man.—American Abell Engine Co. 
v. Tourond, 19 Man. 660. 


[a] Statutes (1). in some jurisdic- 
tions provide that, when goods are 
delivered to the buyer on approval 
or on trial or on satisfaction, or oth- 
er Similar terms, the property there- 
in passes to the buyer when he 
signifies his approval or acceptance 
to the seller, or does any other act 
adopting the transaction, or, if he 
does not signify his approval or ac- 
ceptance to the seller, but retains the 
goods without giving notice of re- 
jection, on the expiration of the time 
fixed for the return of the goods or, 
if no time has been fixed, on the 
expiration of a reasonable time. See 
statutory provisions. (2) Such stat- 
utes are declaratory of the common 
law. Ohl vy. Barnet Leather Co., 87 
INS (Jin een 3 00 OSE tara bs 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or return of the goods,® or, if no time has been fixed, 
until the expiration of a reasonable time.*® 


A sale or return, 
or a contract of sale or return, is in the nature of.a 
sale with an option to return,’! or a sale on condition 
It is to be distinguished from an op- 
tion to purchase,** a sale on trial or approval,’* and 
Where property is delivered under a 
contract of sale or return, the title passes at once to 
the buyer in a majority of jurisdictions,’® unless it 
appears that the intention is that the title shall re- 
main in the seller,‘7 as where payment of the price 
is made a condition precedent to the passing of ti- 
tle;*8 and while the title of the buyer will be divested 


[§ 592] 3. Sale or Return.’° 


subsequent. *? 


a bailment.7® 


68. Ga.—O’Donnell v. Wing, 121 
Ga. 717,°49 SE 720. 

Md.—Dinsmore vy. Rice, 128 Md. 
209, 97 A 537. 

Nig PY ISS; ay ClCs HETOrSes s COn Av. 
Kiernan, 108 NYS 1105. 

Wash.—McelIntyre v. Johnston, 63 


Wash. 323, 115 P 509. 


Eng.—Marsh v. Hughes-Hallett, 16 
Sean noes 


69. Cleary v. Barlow, 252 Mass. 
101, 147 NE 348; In re Brown, 25 
OnerCirt Ct. Pens Sy 633 Marsh _v. 


Hughes-Hallett, 16 T. L. R. 376; 
Swenson v. Lavigne, 19 Sask. L. 534, 


[1925] 3 DomLR 681, [1925] 2 West, 


Wkly 503. 

[a] What is reasonable time (1) 
is a question of fact. In re Brown, 
25, Oh;s Cit Ct. N. S685 (2) ltais 
so provided by statute in some ju- 
risdic.ions. See statutory provisions. 
(3) Notwithstanding such a statute, 
however, the question is one of law 
where no conflicting inferences can 
be drawn. Brown, ete:,> Cox |v. 
Potoloski, 221 App. Div. 299, 223 NYS 
71 (delay of one year and four months 
is unreasonable as a matter of law). 


70. Failure to make timely return 
“emma sale absolute see supra 

74. 

71. U:. S.—Sturm -v.-Boker, 150 U. 
Se oie, 14 SC. 99-37 le ed. 1093: 


Ariz.—Commercial Securities Corp. 
Cons. v. Babbit Motor Co., 286 P 820; 
Rio Grande Oil Co. v. Miller Rub- 
ber Co., 31 Ariz. 84, 250 P 564. 


Iowa.—Wind v. Iler, 93 Iowa 316, 
61 NW 1001, 27 LRA 219. 


La.—Frantz v. Fink, 125 La. 1013, 
52 S$ 131, 28 LRANS 539. 


Mass.—Hunt v. Wyman, 100 Mass. 
198. 

N. Y.—Cronk, etc., 
Galbraith Milling (ios 
568, 188 NYS 484. 


[a] Transaction held to be sale or 
return.—In re Schindler, 158 Fed. 
4582," Ins re ~Landis, a51 Med.) 896+ 
Ophir Cons. Mines Co. v. Brynteson, 
143 Fed. 829, 74 CCA 625; Johnson 
v. Curlee Clothing Co., 112 Okl. 220, 
240 P 632. 


[b] Transaction held not to be 
sale or return.—Sturm v. Boker, 150 


Mtg iy Cor 'y. 
197 App. Div. 


WL Sel 312, 14 5SCt.997 137 Ted: 1093; 
Gottlieb v. Rinaldo, 78 Ark. 123, 93 
Sw 750, 6 LRANS 273; State v. 


Betz, 207 Mo. 589, 106 SW 64. 


Woe irancz «Vv. Kink, l25 las 101s, 
52 S 131, 28 LRANS 539; lLitehfield 
v. Irvin, 51 N.Y. 51; Giordano’ v. 


Nizzari, 115, NYS 719; Hickman, v. 
Shimip, 0109.7 Pa. hoe « Osborne lav. 
Francis, 38 W. Va. 312, 18 SE 591, 


45 AmSR 859. 


73. Sturm v. Boker, 150 U.S. 312, 
14:SCt 99, 37 L. ed. 1093; Inre Landis, 
151 Fed. 896; Gottlieb v. Rinaldo, 78 
Ark. 123, 98 SW 750, 6 LRANS 273: 
Hunt v, Wyman, 100 Mass. 19:8; State 
v. Betz, 207 Mo. 589, 106 SW 64. 


74. See supra § 591, 
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seller.*# 


75. See Bailments § 8. 


76. U. S.—Sturm y. Boker, 150 U. 
S. 312, 44 SCt 99, 37 L. ed. 1098; Ophir 
Cons. Mines Co. v. Brynteson, 143 Fed. 
829, 74 CCA 625, 


Ala.—Stevens v. Hertzler, 109 Ala. 
423, 19 S 838; Foley v. Felrath, 98 
INE ALG ALR Sie ey Pi cole wei 
Wailes v. Howison, 93 Ala. 375, 9 S 
594; Robinson vy. Fairbanks, 81 Ala. 
132, 1 S 552; Allen v. Maury, 66 Ala. 
10. 


Ariz.—Commercial Securities Corp. 
Cons. v. Babbitt Motor Co., 286 P 820; 
Rio Grande Oil Co. v. Miller Rubber 
Co., 31 Ariz. 84, 250 P 564. 


Ark.—Monticello State Bank v. Kil- 
liam, 127 Ark. 410, 192 SW 369; Gott- 
lieb v. Rinaldo, 78 Ark. 123, ‘93 SW 
750, 6 LRANS 273. 


Conn.—Hotchkiss  v. 
Conn. 205, 52-AmR 582. 

Ga.—Newburger v. Hoyt, 86 Ga. 508, 
2° SE 925: 

Iowa.— 
493, 207 NW 561; Wesco Supply Co. 
v. Allerton, 156 Iowa 695, 137 NW 
1046; Wind v. Iler, 93 Iowa 316, 61 
NW 1001, 27 LRA 219. 

Ky.—Jameson v. Gregory, 
363. 


La.—Frantz v. Fink, 125 La. 1013, 
52 S 131, 28 ERANS 539. 


Me.—Perkins v. Douglass, 20 Me. 
317; Buswell v. Bickell, 17 Me. 344, 
35 AmD 262; Dearborn v. Turner, 16 
Me. 17, 33 AmD 630; Lindsey v. Gor- 
don, 13 Me. 60; Holbrook vy. Arm- 
strong, 10 Me. 31. 


Mass.—Com. vy. Brandon Farms 
Milk Co., 249 Mass. 531, 144 NE 381, 
35 ALR 780; McKinney vy. Bradlee, 
117 Mass. 321. 

Nebr.—Omaha Nat. Bank v. Kraus, 
62 Nebr. 77, 86 NW 906. 


N. Y.—Atlas Shoe Co. v. Lewis, 202 
App. Div. 244, 195 NYS 618;. Cronk, 
ete., Mfg. Co. v. Galbraith Milling Co., 
197 App. Div. 568, 188 NYS 484; Car- 
ter v. Wallace, 32 Hun 384; Columbia 
Weighing Mach. Co. v. Kleckner, 130 
Misc. 861, 225 NYS 167; Shafarman 
v. Loman, 32 Misc. 726, 66 NYS 380; 
Capuano vy. Italian Importing Co., 89 
Misc. 449, 151 NYS 994. See Peo. v. 
Corrigan, 129 ‘Apps Div. 62; 113 NYS 
504 [aff 195 N. Y. 1, 87 NE 792] (sale 
coupled with an agreement to repur- 
chase at a future time transfers the 
legal title). 

Okl.—Johnson v. Curlee Clothing 
Co., 112 Okl. 220, 240 P 632. 


Pa.—Hickman v. Shimp, 109 Pa. 
16; Keohane y. Quinn, 18 Pa. Super. 
443. 

R. I.—Schlesinger y. Stratton, 9 R. 
Tb 8: 


W. Va.—Osborne v. Francis, 38 W. 
Va. 312, 18 SE 591, 45 AmSR 859. 


[a] Statutes in some jurisdictions 
provide that, unless a different inten- 
tion appears, where goods are deliv- 
ered to the buyer on “‘sale or return,” 


Higgins, 52 


4 Metce. 
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by a timely, exercise of the option to return,’® it re- 
mains in him unless, and until, he exercises the op- 
tion®® and returns or redelivers the property to the 
However, under the statutes of a few ju- 
risdictions,** and the construction placed thereon, 
the title passes at the same time as in the case of a 
sale on approval,** namely, when the buyer signifies 
his approval or acceptance to the seller, or does any 
other act adopting the transaction,** unless a dif- 
ferent intention appears.*® 

[§ 593] 4. Consignment for Sale.*° 
where goods are consigned by one person to another 
for sale by the latter, the title thereto remains in 
the consignor ;°* 


Ordinarily 


but whether the consignee is to 


or on other terms indicating an inten- 
tion to make a present sale, but to 
give the buyer an option to return the 
goods instead of paying the price, 
the property passes to the buyer on 
delivery, but he may revest the prop- 
erty in the seller by returning or ten- 
dering the goods within the time fixed 
in the contract, or, if no time has 
been fixed, within a reasonable time. 
See statutory provisions. 


{[b] Title passes for time being.— 
Ophir Cons. Mines Co. v. Brynteson, 
143 Fed. 829, 74 CCA 625; Johnson v. 
Curlee Clothing Co., 112 Okl. 220, 240 
P 632. 


77. Hotchkiss v. Higgins, 52 Conn. 
205, 52 AmR 582. 
78. Wailes v. Howison, 93 Ala. 375, 


9 S 594; Crocker v. Gullifer, 44 Me. 
491, 69 AmD 118. 


79. J.T MeTeer' Clothing (Cos y.0 2: 
L. Farrow Mercantile Co., 9 Ala. A. 
104, 62 S 378; Com. v. Brandon Farms 
Milk Co., 249 Mass. 531, 144 NE 881, 


35 ALR 780; Sutton v. Crosby, 54 
Barb.) GN2GY) 480; 
[a] Return amounts to resale to 


seller.—Johnson v. Curlee Clothing 
Co., 112 Okl. 220, 240 P 632; Meyer v. 
Hodge: 9 sWashy 35,0157 Pet) EAS 
1916E 1207. 


Time for return see supra § 472. 


80. Rio Grande Oil Co. y. Miller 
Rubber Co., 31 Ariz. 84, 250 P 564. 
81. Columbia Weighing Mach. Co. 


v. Kleckner, 130 Mise. 861, 225 NYS 
167; Chase v. Union Stone Co., 63 
HowPr (N. Y.) 336; Johnson v. Cur- 
lee Clothing Co., 112 Okl. 220, 240 P 
632; Meyer v. Hodge, 91 Wash. 35, 
157 P 42, LRAI1916E 1207. 


[a] While property is in posses- 
sion of buyer, the title is in him. 
Bernadette v. Van Buren, 212 App. 
Div. 702, 209 NYS 559 [foll Soden v. 
Van Buren, 209 NYS 835]. 


82. See statutory provisions. 


83. Time of transfer of title where 
sale is on approval see supra § 591. 


84 See cases infra this note. 


[a] Transfer or pledge of prop- 
erty by buyer may be an act adopt- 
ing the transaction within the mean- 
ing of the statute. Kirkham v. Atten- 
borough, [1897] 1 Q. B. 201; Genn v. 
Winkel, 107 L. T. Rep. N. S. 434. 


85. Weiner v. Gill, [1906] 2 K. B. 
574; Kempler v. Bravingtons, 133 L. 
T. Rep. N. S. 680; Edwardes v. Vaugh- 
Oo. ee Re S49) faltt come wamlooneee 
545]; Re Sternberg, (Ont.) [1924] 2 
DomLR 492. 


86. Title to goods consigned to fac- 
tor see Factors §§ 72, 5 


87. Ariz—Commercial Securities 
Corp. Cons. v. Babbitt Motor Co., 286 
P 820; Rio Grande Oil Co. v. Miller 
Rubber Co., 31 Ariz. 84, 250 P 564. 

Ark.—Alexander v. Tomlinson, 
Ark. 216. 


Colo.—Colorado Soap Co, :v. Burns, 
2 @olowtAre89592935Pi a9 hb. 


40 
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be considered as a buyer or an agent depends on the 
intention of the parties,®* and on the real nature of 
the transaction rather than the language which the 
parties may have employed.’® Where the transac- 
tion is such that the consignee acquires complete 


dominion over the goods with the right to sell them. 


on such terms and conditions as he may see fit, and 
is bound to pay the consignor a stipulated price there- 
for, it amounts to a sale and delivery which passes 
title to the consignee,®® and such transfer of title 
is not affected by the fact that the goods are not to 
be paid for until resold by the consignee,®! or that 
he has an option of returning the goods which he 
has not resold.°? Also, where the consignor clothes 
the consignee with indicia of title and permits him, 
without objection, to deal with the property as his 
own, the consignee may transfer title to a purchaser, 
which will be good as against the consignor.®® 


[§ 594] 5. Option To Purchase. Where a person 
is given possession of, and an option to purchase, 
certain property, title ‘thereto does not pass unless, 
and until, the option is exercised. 


[§ 595] 6. Reservation of Right of Property—a. 
In General.*9> Although the property in the goods 
will ordinarily pass on delivery,®® yet it will not do 
so if the intention clearly appears on the part of the 
seller, to retain the jus disponendi or right of prop- 


Conn. i a v. Calnen, 102 Conn, 88. 
Bio IUPACS 7: Nin yf Mach. 


Ga.—Redd v. Burrus, 58 Ga. 574. 


Ill.—Osborne v. Rich, 53 Ill. A. 661; 
Matson vy. Taylor, 35 Ill. A. 549; Ros- 
encranz, etc., Co. v. Hanchett, 30 Ill. 


395: 


SALES 


Walter A. Wood Mowing, etc., 


17,980, 2 Sawy. 576, 9 NatBankrReg 
Chickering v} 


[a] Construction which parties 
have put upon agreement 


*. JIG 
Jb - 


[§§ 5938-596 


erty,®? using the term as distinguished from a mere 
reservation of a lien.°* The right of property may 
be reserved by delivery in escrow to await pay- 
ment,?® or by delivery to a warehouseman taking 
the receipt in the name of the seller;' but a mere 
understanding between the seller and the purchaser 
that the former is to have the purchase money be- 
fore the latter sells the property does not amount to 
a reservation of title;? nor is a parol reservation of 
title of any effect where the sale is by an uncondi- 
tional bill of sale;? nor can an attempt to reserve 
the jus disponendi after delivery and the passing of 
title affect the buyer’s right of property.* The ques- 
tion usually arises on delivery to a carrier, which as 
a general rule is a delivery to the buyer passing the 
property,® unless by the mode of shipment the right 
of property is reserved.© An agreement that title 
shall remain in the seller’s name is not legally differ- 
ent from an agreement that trtle shall not pass from 
him. 


[§ 596] b. Consignment to Seller or His Order. 


As a general rule, where goods are shipped and by 
the bill of lading or shipping receipt are deliverable 
to the seller or his agent, or to the order of the seller 
or his agent, the seller thereby reserves the property 
in the goods,® even though the shipment is in care of 


and he is given the privilege of re- 


Co. v. Brooke, 30 F. Cas. No.| turning unsold portions thereof. 
Warder v. Hoover, 51 Iowa 491, 1 NW 

’Bastress, 130 Ill. | 795. 
206, 22 NE 542, 17 AMSR 309. 93. Cable Co. v. Miller, 162 Iowa 


351, 143 NW 94; Zink v. Peo., 77 N. Y. 


will be| 114, 33:AmR 589, 6 AbbNCas 413 [rev 


A. 283. 
Iowa.—Warder v. Hoover, 51 Iowa 
491, 1 NW 795. 


Me.—Boston, etc., R. Co. v. Warrior 
Mower Co., 76 Me. 251; Blood v. Palm- 
er, 11 Me. 414, 26 AmD 547. 


Md.—Sturtevant Co. vy. Cumberland, 
106 Md. 587, 68 A 351. 


Mass.—Meldrum y. Snow, 9 Pick. 
441, 20 AmD 489. 


Miss.—Bonner y. Marsh, 18 Miss. 
376, 48 AmD 754. 


Mo.—Sproule v. McNulty, 7 Mo. 62. 


Mont.—Helena First Nat. Bank v. 
McAndrews, 5 Mont. 325, 5 P 879, 51 
AmR 81. 


N. Y.—Cole v. Mann, 62 N. Y. 1 [aff 
3 Thomps. & C. 380]; Cayuga County 
Nat. Bank vy. Daniels, 47 N. Y. 631; 
Adee v. Demorest, 54 Barb, 43; Mar- 
kowitz v. Hoffmeister, 187 NYS 129; 
Dennistown v. Barr, 28 NYS 255, 31 
AbbNCas 21. 


Can.—Langley v. Kahnert, 36 Can. 
S. C. 397; Ames-Holden Co. v. Hat- 
field, 29 Can. S. C. 95. 


[a] Rule applied.—(1) Where the 
consignee is without title, he cannot 
transfer title unless authorized to do 
so. Hogan Finance, etc., Co. v. Mead, 
205 Cal. 1, 269 P 610. (2) One who 
purchased a portion of a crop of corn 
while it was growing, completed the 
payment therefor, and demanded pos- 
session of the corn both from the 
sellers and from one to whom they 
had delivered it for sale for them, 
has a better title to the corn, re- 
gardless of when the transfer of ti- 
tle occurred, than the one to whom 
it was delivered, who was merely the 
agent of the sellers and therefore 
chargeable with notice of the sale. 
Kimball v. Swenson, 51 Cal. A. 361, 
OG) US. 


adopted where the language of the 
agreement is such that it might be 
construed either aS a Sale to the con- 
signee or a consignment of the goods 
to him. to be sold for the consignor. 
Pam v. Vilmar; 54 HowPr (N. Y.) 235. 


89. Chickering v. Bastress, 130 Ill. 
206, 22 NE 542, 17 AmSR 309; Buf- 
fum v. Descher, 1 Nebr. (Unoff.) 736, 
96 NW 352. 


[a] Use of word “consigned” (1) 
cannot take from the transaction its 
real character (Chickering v. Bas- 
tress, 130 Ill. 206, 22 NE 542,17 AmSR 
309), (2) and a shipment of goods in 
accordance with an order for their 
purchase cannot be changed to a con- 
signment by the seller merely by in- 
dorsing the invoice ‘‘consigned to” the 
buyer, such invoice not being received 
until after the goods have been re- 
ceived and accepted (Acme Silver Co. 
v. Perret, 4 Man, 501). 


90. Walter v. Wood Mowing, etc., 
Mach. Co. v. Brooke, 30 F. Cas. No. 
17,980, 2 Sawy. 576, 9 NatBankrReg 
395: Chickering Vv. Bastress, 130 11. 
206, 22 NE 542,17 AmSR 3809; Fulton 
Motor Truck Co. vy. Gordon Fireproof 
Warehouse, ete., Co., 105 Nebr. 515, 
181 NW 162; Buffum v. Descher, 1 
Nebr. (Unoff.) 7386, 96 NW 352. 


91. Walter A. Wood Mowing, etc., 
Mach. Co. v. Brooke, 30 F. Cas. No. 
17,980, 2 Sawy. 576, 9 NatBankrReg 
395; Buffum v. Descher, 1 Nebr. (Un- 
off.) 736, 96 NW 352; Groves v. War- 
ren, 226 N. Y. 459, 123 NE 659. 


92. Omaha Nat. Bank v. Kraus, 62 
Nebr. 77, 86 NW 906. 


[a] If agreement is that goods are 
to be paid for on delivery the transac- 
tion is a sale to the consignee, wheth- 
er such payment is made or not, and 
notwithstanding the goods are to be 
sold by the consignee on commission 


*By GILBERT G. FINLEY (§§ 595-601). 


16 Hun 396]. 


94 McKey v. Clark, 233 Fed. 928, 
147 CCA 602; American Writing 
Mach, Co. v. Bobo, 31 Ga. A. 540, 121 
SE 246; Carter v. Wallace, 35 Hun 
ONE Ys) Sa SSE 


95. Conditional sales see infra § 
1168 et seq. 

96. See supra § 572. 

97. Hudson Trust, ‘ete., Inst. v. 
Carr-Curran Paper- Mills Co., 58 N. J. 
Hq. 59, 48 A 418; ‘Columbia Second 
Nat. Bank v. Cummings, 89 Tenn. 609, 
18 SW 115, 24 AmSR 618. 


98. See infra § 874. 


99. Wright v. Maxwell, 9 Ind. 192; 
Nichols, ete., Co. v. Paulson, 6wNwD: 
400, 71 NW 136. 

1. Peck v. Armstrong, 38 Barb. (N. 
You o; 


Sen Neal v. Cone, 76 Ark. 273, 88 SW 


3. Scarbrough v. Alcorn, 74 Tex. 
358, 12 SW 72. 


4 Ogle v. Atkinson, 5 Taunt. 759, 
1 ECL 389, 128 Reprint 890. And see 
Walley v.. Montgomery, 3 East 585, 
102 Reprint 721 (holding that an in- 
voice and a bill of lading sent to the 
consignee and delivery of goods to the 
captain of a ship passed title, and the 
consignor’s agent converted ‘them by 
obtaining posseSsion under another 
bill of lading and refusing to deliver 
possession ‘unless immediate payment 
was made). 


5. See supra § 565. 
6. See infra §§ 596-599. 


7. Murray v. Indursky, 266 Mass. 
be 165 NE 91. 

U. S.—Dows v. Milwaukee Nat. 
Each. Bank, 91.U. S..618, 23. Ti. ed: 
214; Gibson v. Vinton, 21 RF. (2d) 168 
[quot Cyc]; Guerard v. The Love- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 596-597] 


the buyer.® But the evidence afforded by the mode 
of shipment as to the seller’s intention is not con- 
clusive,?® and the property in the goods will be held 
to have passed to the buyer if such appears to have 
been the intention of the parties,14 as for instance 
where the person who is apparently the seller is in 
fact the buyer’s agent in the transaction,'* or the 
goods are shipped for the account and at the risk 
of the buyer!® and the bill of lading is indorsed and 
transmitted to the buyer!‘ or to a third person who 
has agreed to accept bills drawn on him by the seller 
tor the purchase price,'® or where the goods are 
But on the other 
hand, even in such eases an intention that the prop- 


shipped under a ¢. i. f. contract.?® 


spring, 42 Fed. 853; Seeligson v. Phil- 
brick, 30 Fed. 600; The San Jose 
Indiano, 21 F. Cas. No. 12,322, 2 Gall. 
268 [aff 1 Wheat. 208, 4 L. ed. 73]. 

Ala.—McCormick vy. Joseph, 77 Ala. 
236; Jones v. Brewer, 79 Ala. 545; 
Veitch v. V. B. Atkins Grocery, etc., 
Co., 5 Ala. A. 444, 59 A 746. 


Ark.—Berger v. State, 50 Ark. 20, 6 
Sw 15. 

Ind.—Bruno v. Phillips, 80 Ind. A. 
658, 142 NE 21. 


Iowa.—Hamilton vy. Jos. Schlitz 
Brewing Co., 129 Iowa 172, 105 NW 
438, 2 LRANS 107; Baker v. Chicago, 
etc., R. Co., 98 Iowa 438, 67 NW 376; 
Forcheimer v. Stewart, 65 Iowa 593, 
22 NW 886, 54 AmR 30. 


Mass.—Rock Glen Salt Co. v. Segal, 
229 Mass. 115, 118 NE 239; Cairo 
First Nat. Bank v. Crocker, 111 Mass. 
163; Merchants’ Nat. Bank v. Bangs, 
102 Mass. 291. 


Minn.—Minnesota Security Bank v. 
Luttgen, 29 Minn. 363, 13 NW 151. 


Mo.—Turner Looker Co. v. Hind- 
man, 298 Mo. 61, 250 SW 388 [aff (A.) 
232 SW 1076]; Bergman v. Indiana- 
polis, etc., R. Co., 104 Mo. 77, 15 SW 
992; Roaring Fork Potato Growers 
v. C. C. Clemons Produce Co., 193 Mo. 


A. 653, 187 SW. 617; Hunter Bros. 
Milling Co. v. Stanley, 132 Mo. A. 308, 
111 SW 869. . 

Mont.—Willman Mercantile Co. v. 
Fussy, 15 Mont. 511, 39 P 738, 48 
AmSR 698. 


Lumber Co. 


Nebr.—Niemeyer Vv. 
54 Nebr. 321, 


Burlington, ete., R. Co., 
74 NW 670, 40 LRA 534. 


N. H.—Peoria First Nat. Bank v. 
Northern R. Co., 58 N. H. 208. 


N. Y.—Farmers’, etc., Nat. Bank v. 
Logan, 74 N. Y. 568 [aff 42 N. Y. Su- 
per. 587]; Porter v. Pennsylvania R. 
Co., 217 App. Div. 49, 215 NYS 727. 

Oh.—Bellefontaine v. Vassaux, 55 
Oh. St. 3238, 45 NE 321. 


Pa.—Pennsylvania R. Co. v. Stern, 
119 Pa. 24, 12 A 756, 4 AMSR 626. 


Tenn.—Columbia Second Nat. Bank 
v. Cummings, 89 Tenn. 609, 18 SW 
115, 24 AmSR 618; Cole v. Rankin, 
(Ch. A.) 42 SW 72. 


Tex.—Grayson County Nat. Bank 
v. Nashville, etc., R. Co., (Civ. A.) 
79 SW 1094. 

Va.—Rountree v. Graham, 144 Va. 
145, 131 SE 193; Goodwin v. Graham, 
131 SE 927. 

Eng.—Ogg v. Shuter, 1 C. P. D. 47 
[rev L. R. 10 C. P. 159]; Ellershaw v. 
Magniac, 6 Exch. 570 note, 155 Reprint 
670; Wait v. Baker, 2 Exch, 1, 154 
Reprint 380. 

“The taking of bills of lading mak- 
ing the goods deliverable to the or- 
der of the shipper rather than to the 
person for whom they are ultimately 
intended, has been considered almost 
eonclusive proof of an intention on 
the part of the consignor to retain the 
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ment.?° 


be rebutted.” Columbia Second Nat. 
Bank v. Cummings, 89 Tenn. 609, 616, 
18 SW 115, 24 AmSR 618 [quot Minne- 
sota Security Bank v. Luttgen, 29 
Minn. 363, 366, 18 NW 151]. 

[a] Illustrations.—(1) Title to 
grapes shipped on order bills of lad- 
ing, giving the buyer the right to in- 
spect, under a sale contract providing 
that acceptance of a bill of lading 
should constitute completion of the 
sale was held to remain in the seller. 
Porter v. Pennsylvania R. Co., 217 
App. Div. 49, 215 NYS 727. (2) For- 
warding of salt to Boston at the sell- 
er’s expense, taking of the bill of 
lading to itself as consignee, and con- 
tract provision, ‘‘sells - at the 
following prices f. o. b. cars, Boston,” 
indicated the seller’s intent to reserve 
jus disponendi until the railroad in 
Boston on its behalf should appropri- 
ate and deliver to defendant buyer, 
from carload mass, the quantity and 
kind of salt ordered. Rock Glen Salt 
oe. v. Segal, 229 Mass. 115, 118 NE 

oe 


Jb] “Strong presumption in favor 
of the retention of title by the seller 
arises in a case where the bill of lad- 
ing is taken in the name of the vendor 
and the goods are actually consigned 
to the order of the shipper.’ Roun- 
tree v. Graham, 144 Va. 145, 131 SE 
193; ah94: 

[ec] Evidence is decisive.—That a 
bill of lading for the property sold is 
taken in the seller’s name, when not 
rebutted by contrary evidence, is de- 
cisive to show the seller’s intention 
to preserve the jus disponendi to pre- 
vent the property from passing to the 
buyer. Bruno vy. Phillips, 80 Ind. A. 
658, 142 NE 21. 

9. Ward v. Taylor, 56 Ill. 494; Gos- 
selin vy. Ontario Bank, 36 Can. S. C. 
406. 

[a] Manual possession by the pur- 
chasers of the bills of lading con- 
signed to the vendor and not indorsed 
by him did not vest them with the 
title. Gosselin v. Ontario Bank, 36 
Can. 8S. C. 406. 

10. Dows v. Milwaukee Nat. Exch. 
Bank, 91 U. S. 618, 23 L. ed. 214. 


11. U. S.—Dows v. Milwaukee Nat, 
Exch. Bank, supra. 

Md.—Hall v. Richardson, 
396,°77 AmD’ 303. 

Mass.—Merchants’ 
Bangs, 102 Mass. 291. 


Mich.—Gibbons_ v. 
Mich. 146, 29 NW 533. 


Minn.—E. L. Welch Co. v. Lahart 
Bl.'Co., 122 Minn. 432, 142 NW 828. 


Eng.—Mirabita v. Imperial Otto- 
man Bank, 3 Ex. D. 164; Browne v. 
Hare,-4 H. & N. 822, 157 Reprint 1067. 


[a] Presumption rebutted.—In a 
seller’s action for conversion of wheat 
sold, evidénce that a bill of lading 
covered other cars than those deliv- 
ered, and that bills of lading in the 
same form were not usually delivered 


16 Md. 
Nat. Bank v. 


Robinson, 63 


jus disponendi, although subject to] to buyers, tended to rebut any pre- 


[§ 597] c. Consignment to Buyer. 
are shipped in the name of the buyer as consignee 
or the bill of lading is indorsed to him,?! or if they 


[55 C.3.J 587 


erty shall not pass may appear from other circum- 
stances and should be given effect.17 

F. 0. b. In some jurisdictions it is held that the 
fact that the bill of lading is made out to the seller 
or order does not indicate an intention inconsistent 
with the rule?® that on a sale f. 0. b. title passes at 
the moment of delivery to the carrier;!® but in oth- 
ers the contrary is held, and the taking of such a 
bill of lading is sufficient to reserve title in the sell- 
er, even though delivery is to be f. 0. b. point of ship- 


If the goods 


sumption of retention of title by the 
seller which arose from his retention 
of the bill of lading. FE. L. Welch Co. 
v. Lahart El, .Co., 122 Minn, 432, 142 
NW 828. 


12. Van Casteel v. Booker, 2 Exch. 
691, 154 Reprint 668. 

13. Willman Mercantile Co. v. Fus- 
sy, 15 Mont. 511, 39 P 738, 48 AmSR 
698; Walley v. Montgomery, 3 Hast 
585, 102 Reprint 721. , 

14. Key v. Cotesworth, 7 Exch, 
595, 155 Reprint 1085. 


15. Wilmshurst v. Bowker, 7 M. & 
G. 882, 49 ECL 882, 135 Reprint 358. 


16. Ruttonjee v. Frame, 205 App. 
Div. 354, 199 NYS 5238 [aff 237 N.Y. 
115, 142 NE 437]. 


[a] Thus, under a c. i. f. contract, 
title passes to the buyer, and the fact 
that the seller takes the bill of lading 
in his own name or in the name of a 
bank is not sufficient to show an in- 
tention that title shall not pass. Rut- 
tonjee v. Frame, 205 App. Div. 354, 
199 NYS 523 [aff 237.N. '¥.s 115, 142 
NE 437]. 


17. Farmers’, ete., Nat. Bank v. 
Logan, 74 N. Y. 568; Mason vy. Great 
see Ra Co. 53817 Uz C1 O24 BI tO@nts) 
; See supra § 566. 


19. Rosenberg v. F. S. Buffum Co., 
234 N. Y. 338, 1837 NE 609; Standard 
Casing Co. v. California Casing Co., 
INC. 233° NP YE 431 35 UNE Soa 


[a] In England, an intention to 
pass the property in the goods was 
held where the contract called for de- 
livery f. o. b. and the bill of lading 
was to the order of the consignor, he 
having indosed it to the order of the 
consignee and sent it to his agent for 
the consignee. Browne v. Hare, 4 H. 
& N. 822, 157 Reprint 1067. 


20. Jones v. Brewer, 79 Ala. 545. 


21. U. S.—Dickinson v. U. S., 
Ct Clarcooe 


Mass.—Wigton v. Bowley, 130 Mass. 
252; Merchants’ Nat. Bank y. Bangs, 
102 Mass. 291. 


Minn.—Presley Fruit Co. v. St. Lou- 
S etc., R. Co., 130 Minn. 121, 153 NW 
15. 

Mo.—Turner Looker Co. vy. Hind- 
man, 298 Mo. A. 61, 250 SW 3:88 [aff 
(A.) 282 SW 1076]. 


ae” I.—Hobart v. Littlefield, 13 R. I. 

S. C.—Greenwood Grocery Co. v. 
Canadian County Mill, ete., Co., 72S. 
C. 450, 52 SE 191, 110 AmSR 627, 2 
LRANS 79. : 5 

Ont.—Re Faulkners, Ltd., 40 Ont. 
L. 75, 12 OntWN 258, 38 DomLR 84 
[aff 12 OntWN 50]. ; 

[a] Government property.—All 
property shipped on government bills 
of lading and consigned to the gov- 
ernment by proper authority is gov- 
ernment property while in transitu, 
although not paid for until after de- 
livery at the place of use, Dickinson 
Vet S15 9s CtNCl. 221095 
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are consigned to the vendee’s vendee,22 this is strong 

evidence of an intent to pass the property free of 
But even in such cases the right 
of property may be reserved so that it will not pass 
to the buyer if the bill of lading stipulates for de- 
livery to the seller, his agent or order,?*® or if the 
contract for the goods reserves the title to the sell- 
er,** or if the seller retains the bill of lading.?° 
However, in the latter case, if the sale is on credit 
and the goods are not to be retained until the price 
is paid, the mere retention of the bill of lading by 
the agent of the consignor will not prevent the sale 
In a cash sale, if the 
goods are shipped on an open bill of lading to the 
purchaser who fails to pay the cash or to wire a cer- 
tain bank to pay the seller’s draft for the purchase 


any reservation. 


from becoming complete.?® 


22. Niemeyer Lumber Co. v. Bur- 
lington, ete., R. Co., 54 Nebr. 321,, 74 
NW 670, 40 LRA 534. 

[a] Price f. 0. b.—This presump- 
tion is not overcome by the fact that 
the goods are priced f. o. b. place of 
destination, the seller thereby paying 
the freight. Niemeyer Lumber Co. v. 
Burlington, ete., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 


23. Cairo First Nat. Bank v. Crock- 
er, 111 Mass. 163; Grayson County 
Nat. Bank v. Nashville, etce., R. Co., 
(Tex. Civ. A.) 79 SW 1094. 


24. McCaskey Register Co. v. 
Barsby, 3 Pa. Dist. & Co. 436. 


[a] Uniform Sales Act § 20 par 1 
authorizes such a reservation. Mc- 
Caskey Register Co. v. Barsby, 3 Pa. 
Dist. & Co. 436. 


_ 25. Hauterman v. Bock, 1 Daly (N. 
Y.) 366; Pomeroy v. Will, 5 Oh. Dec. 
(Reprint) 34, 2 AmLR 1. 


But see Hope Lumber Co. v. Foster, 
ete., Hardware Co., 53 Ark. 196, 13 SW 
731 (where title passed, even though 
the bill of lading was turned over to 
the employees of the seller and retain- 
ed by them as security for labor in 
loading the goods); Straus v. Wessel, 
30 Oh. St. 211 (where the seller re- 
tained the bill of lading but by a let- 
ter to the consignees showed a clear 
intention to vest title in them). 


{a] Retention of bill of lading.— 
Until the bill of lading is parted with, 
no title to the property passes from 
the owner or shipper, nor does any 
right to the possession or ownership 
of the goods vest in the consignee; 
and the production of the bill of’ lad- 
ing by its holder, the possession of 
which he had never parted with, 
proves conclusively that he was the 
shipper and owner. Hauterman vy. 
Bock, 1 Daly (N. Y.) 366. 


- 26. Robinson v. Pogue, 86 Ala. 257, 
5 S 685. 

27. Myers v. Norfolk Southern R. 
Coy LTA IN?) (C..1905088 SH.149., 


28. Bedig v. Southern Pac. Co., 84 
Cal. A./325, 258 P 148. 


29. Transfer of title by b+ll of lad- 
ing generally see Carriers §§ 265-278. 


30. Gray v. Satuloff, 213 Ala. 526, 
105 S 666. 

[a] Contract otherwise complete. 
—Although there may be a binding 
contract to buy, and all preliminaries, 
such as inspection, grading, weighing, 
fixing the aggregrate price, accept- 
ance for shipment by the carrier, and 
caretaking en route. may be done, 
shipment on a draft with bill of lad- 
ing attached retains title in the seller 
until the draft is paid, and the car- 
rier, as bailee, may not deliver to the 
consignee until the bill of lading is 
released by payment of the draft. 


SALES 


the purchaser.?*® 


ing, 


Gray v. Satuloff, 213 Ala. 526, 105 S 
666. 

31. U. S.—North Pennsylvania R. 
Co. v. Commercial Nat. Bank, 123 U. 
S. 727, 8 SCt 266, 31 L. ed. 287; Dows 
v. Milwaukee Nat. Exch. Bank, 91 U. 
S. 618, 23 L. ed. 214; Gibson v. Vin- 
ton, 21° BY ..@da)yries ‘Lquot Cyc] ;,) Ca- 
nadian Northern R. Co. v. Northern 
Mississippi R. Co., 209 Fed. 758, 126 
CCA 482; Portland Fiouring Mills Co. 
v. British, etc., Mar. Ins. Co., 130 Fed. 
860, 65 CCA 344 [aff 124 Fed. 855]; 
Seeligson v. Philbrick, 30 Fed. 600; 
De re Forty’ Sacks of Wool, 14 Fed. 
43. 


Ala.—Sessoms Grocery Co. v. Inter- 
national Sugar Feed. Co., 188 Ala. 232, 
Pies 479; Jones v. Brewer, 79 Ala. 


Cal.—Ramish vy. Kirschbraun, 107 
Cal. 659, 40 P 1045; Puritas Coffee, 
ete, Co.c ven De sMartiniy 56 Cal. A. 
628, 206 P 96. - 

Ga.—Florida, Cent., etc., R. Co. v. 
Berry, 116 Ga. 19, 42 SE 371; Erwin 
v. Harris, 87 Ga. 333, 13 SE 513; Moss 
v. Sell, 8 Ga. A. 588, 70 SW 18. 


Ind.—Bruno y. Phillips, 80 Ind. A. 
658, 142 NE 21. 


Iowa.—Forcheimer v. Stewart, 65 
Iowa 5938, 22 NW 886, 54 AmR 30. 


Ky.—Swartz v. Woldert Grocery 
Co.,) LL Keyii743, 7152 SW O84. Ken= 
tucky Refining Co. v. Globe Refining 
Co., 104 Ky. 559, 47 SW 602, 84 AmSR 
468, 42 LRA 353, 20 KyL 778. 


Mass.—Libby v. Ingalls, 124 Mass. 
503; Merchants’ Nat. Bank vy. Bangs, 
102 Mass. 291. 


Minn.—Security Bank v. Luttgren, 
29 Minn. 363, 13 NW 151. 


Mont.—Willman Mercantile Co. v. 
Fussy, 15 Mont. 511, 39 P 738, 48 Am 
SR 698. 

Okl.—Shaw Spears Gin Co. v. 
Apache Cotton Oil, ete., Co., 112 Okl. 
202, 240 P 732; St. Louis Carbonating, 
etc., Co. v. Lookeba State Bank, 35 
Okl. 434, 130 P 280. 

Tenn.—Columbia Second Nat. Bank 
v. Cummings, 89 Tenn. 609, 18 SW 115, 
24 AmSR 618. 


Vt.—Booth v. New York Cent. R. 
Gol, 95 UViti9 112 AL 894 S Toshyiawy. 
Grand, Trunk R. Co., 51 Vt. 92: 


Va.—Rountree v. Graham, 144 Va. 
145, 1381 SE 193 [quot Cyc]; Goodwin 
v. Graham, 131 SE 927. 

W. Va.—Allen, etc., Co. v. Farr, 81 
W. Va. 150, 93 SE 1030. 

Eng.—Turner v. Liverpool Docks, 
6 Exch. 5438, 155 Reprint 659. 

Ont.—Mason v. Great Western R. 
Cott sls OU. CO asBercas 

[a] Shipment “order notify.”—(1) 
The seller’s shipment of goods to the 
buyer, “order notify,’ means that the 
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price as he had agreed to do, title does not pass.?7 
It has been held, under a contract not specifying 
the time of delivery, but requiring final payment on 
presentation of the bill of lading, that title was in- 
tended to pass on delivery of the bill of lading to 


[§ 598] d. Bill of Lading with Draft Attached.?? 
As a general rule upon a shipment on a bill of lad- 
with draft attached, the title is regarded as re- 
tained in the seller until the draft is paid.°® If 
there is a consignment to the seller, his agent, or or- 
der, and the bill of lading is forwarded to the seller’s 
agent with draft attached to be delivered to the buy- 
er on payment, the seller thereby manifests an in- 
tention to reserve the property in the goods,*! and 
the property does not pass until the draft is paid®? 


goods are shipped with bill of lading 
attached to a draft for the price, and 
that when they reach the buyer’s sta- 
tion, the title thereto remains in the 
seller. Sessoms Grocery Co. v. Inter- 
national Sugar Feed Co., 188 Ala. 232, 
66 S 479. (2) Where goods are ship- 
ped to the buyer under an order noti- 
fy bill of lading, title remains in the 
seller, and can pass to the buyer only 
on delivery of the bill of lading. 
Booth v. New York Cent. R. Co., 95 
Wit, 9 Vt SAS 8.945 

[b] Execution of notes and mort- 
gage.—Where a merchant draws a 
draft for the part of the price of 
goods consigned, with notes and mort- 
gage to be executed for the balance, 
and transmits the same with a bill of 
lading to a bank to collect the draft, 
and have the notes and mortgage ex- 
ecuted, it Shows the consignor’s in- 
tent to reserve title and right of pos- 
session until the draft is paid and the 
papers executed. St. Louis Carbo- 
nating, ete. Co. v. Lookeba State 
Bank, 35 Okl. 434, 130 P 280. 

[ec] Agency of carrier.—The car- 
rier is the agent of the seller and‘not 
of the purchaser. BPrwin v. Harris, 87 
Ga. 333; 13: (SE 513; Moss vy. Sell, 8 
Ga. A. 588, 70 SE 18. 

td] Question for jury.— When 
there is no evidence to rebut the le- 
gal effect and presumption arising 
from the bill, there is no question of 
intention to submit to the jury and 
the legal presumption of the seller’s 
intention to reserve title must and 
does control. Bruno y. Phillips, 80 
Ind. A. 658, 142 NE 21. 

[e] Conclusiveness of evidence.— 
(1) A bill of lading wherein the ven- 
dor is named as consignee, accompa- 
nied with a draft in his favor for 
the purchase price of the property, is 
almost conclusive evidence that the 
parties intended that the title and 
ownership of the property should re- 
main in the vendor until the purchase 
price was paid, and, when the bill of 
lading is accompanied with an order 
that the property shall not be deliv- 
ered without a surrender of the bill 
of lading, the proof of that intention 
becomes so convincing that compel- 
ling evidence is required to overcome 
it. Canadian Northern R. Co. v. 
Northern Mississippi R. Co., 209 Fed. 
758, 126 CCA 482. (2) Correspond- 
ence following the buyer’s refusal to 
accept peaches was held to show that 
the seller intended to retain title. 
Rountree v. Graham, 144 Va. 145, 131 
SE 193; Godwin v. Graham, (Va.) 131 
SE 927. 

32. U. S—Gibson v. Vinton, 21 F,. 
(2a) 168 [quot Cyc]; Portland Flour- 
ing Mills Co. v. British, ete., Mar. Ins. 
Co., 130 Fed. 860, 65 CCA 344 [aff 124 
Fed. 855]; Seeligson v. Philbrick, 30 
Fed. 600; Treadwell v. Anglo-Ameri- 
can Packing Co., 13 Fed. 22. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or tender of payment made.*?% And even when the 
buyer is named as consignee, if the bill of lading with 
draft attached is sent to the seller’s agent or bank 
for collection the property in the goods is reserved 
and does not pass to the buyer until payment.??* 
so, if the bill of lading is made with a third person 
as consignor and a fourth person as consignee, and 


Ala.—Gray v. Satuloff, 213 Ala. 526, 
105 S 666; Louisville, etc., R. Co. v. 
Sarris, 209 Ala. 217, 95 S 908; Jones 
v. Brewer, 79 Ala. 545. 


Ark.—Isbel-Brown Co. y. Stevens 
Grocer Co., 118 Ark. 17, 175 SW 1158 

Ga.—Delgado Mills v. Georgia R., 
etce., Co., 144 Ga. 175, 86 SE 550; Smith 
Vv. Callaway, 29 Ga. A.-565, 116 SE 
214 [aff 157 Ga. 727, 121 SE 684]; Car- 
tersville Grocery Co. v. Rowland, 17 
“Ga. A. 42, 86 SE 402; Georgia, etc., R. 
Oo Vv. Blish, Nilline oCo., -T5..Ga,. iA. 
142, 82 SE 784 [aff 241 U. S. 190, 36 
SCt 541, 60 L. ed. 948]; Moore v. State, 
12 Ga. A. 576, 77 SE 1132; Southern R. 


cc. Vv. Strozier, L0nGa.—-As- 157, (73 SE 
Iowa.—Baker vy. Chicago, ete, R. 

Co., 98 Iowa 438, 67 NW 376. 
Ky.—Kentucky Refining Co.  v. 


Globe Refining Co., 104 Ky. 559, 47 SW 
602, 20 KyL 778, 42 LRA 353. 

Md.—Hopkins v. Cowen, 90 Md. 152, 
44 A 1062, 47 LRA 124. 


Mass.—South Deerfield Onion Stor- 
age Co. v. New York, etc., R. Co., 222 
Mass. 535, 111 NE 367; Alderman v. 
Eastern R. Co., 115 Mass. 233; Chi- 
fago First Nat. Bank v. Bayley, 115 
Mass. 228. 


Mich.—W. & A. McArthur Co. v. Old 
Second Nat. Bank, 122 Mich. 223, 81 
NW 92. 


Mo.—Turner Looker Co. v. Hind- 
man, 298 Mo. 61, 250 SW 388 [aff (A.) 
232 SW 1076]; Bergeman vy. Indian- 
apolis, etc., R. Co., 104 Mo. 77, 15 SW 
992; Levine v. Hochman, 217 Mo. A. 
76, 273 SW 204; Roaring Fork Potato 
Growers v. C. C. Clemons Produce Co., 
193 Mo. A. 653, 187 SW 617; Burrton 


State Bank v. Peasemoore Milling Co.,, 


163 Mo. A. 135, 145 SW 508. 


N. Y.—Kleinhans v. Canadian Pac. 
R. Co., 203 App. Div. 715, 196 NYS 
862 [rev 118 Misc. 251, 193 NYS 25]; 
Boss v. Hutchinson, 182 App. Div. 88, 
169 NYS 513. 


N. C.—Davis v. Gulley, 188 N. C. 
80, 123 SE 318; Early, etc., Co. v. Au- 
lander Flour Mills, 187 N. C. 344, 121 
SE 539; Penniman v. Winder, 180 N. 
€. 73, 103 SE 908: 

Okl1.—Shaw-Spears Gin 
Apache Cotton Oil, etc., Co., 
202, 240 P 732. 


A. —Smith Co. v. Marano, a8 an 
107, 110 A 94, 10 ALR 697. 


R. I.—Vaughan v. New ore. etc., 
Re a@Os, Lie Reeds Zoe Ole An 695: 


Tex.—Berlowitz v. Standley, 117 
Tex. 362, 5 SW (2d) 963; Grayson 
County Nat. Bank v. Nashville, etc., 
R: :Co;,. (Civ. A.) 79 SW. 1094. 

Eng.—Brandt v. Bowlby, 2 B. & Ad. 
932, 22 ECL 390, 109 Reprint 1389; 
Moakes v. Nicolson, 19 C. B. N. S. 
290, 115 ECL 290, 144 Reprint 798; 
Eastwood v. Studer, 31-Com. Cas. 251. 

[a] Shipment “order notify.”—(1) 
When the seller ships goods ‘to order 
notify” and draws for the purchase 
money, the title and right of posses- 
sion to the property are reserved by 
the seller until the draft is paid. Da- 
vis v. Gulley, 188 N. C. 80, 123 SE 
318; Early, etce., Co. v. Aulander Flour 
Mills, +187. N.C. 344, 121 SH 539, 
Penniman v. Winder, 180 N. C. 78, 103 
SE 908. (2) Where the seller con- 
signs a shipment to himself under or- 
der notify bill of lading with, draft 
for price attached, title remains in 
him until payment, although the des- 


Co. v. 
112- Ok1. 
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Al- 


tination is not that agreed on, and 
was designated by the purchaser and 
agreed to by the seller for the pur- 
chaser’s accommodation. Smith  v. 
Callaway, 29 Ga. A. 565, 116 SE 214 
[aff 157 Ga. 727, 121 SE 684]. 

{[b] Sale f. o. b. shipping point.— 
(1) On &@ sale of potatoes f. 0. b. ship- 
ping point, for part cash, balance on 
draft with bill of lading to the sell- 
er’s order attached, with inspection 
allowed, the property did not pass un- 
til the draft was paid. Boss v. Hutch- 
inson, 182 App. Div. 88, 169 NYS 513. 
(2) Where secondhand bags were 
sold, sight draft attached to bill of 
lading, f. o. b. shipping point, title 
was not to pass until the sight draft 
was paid and the goods were deliv- 
ered to plaintiff at destination. lLe- 
vine v. Hochman, 217 Mo. A. 76, 273 
SW 204. 

[c] Right of possession is not in 
the buyer until the draft is paid. 
Gray v. Satuloff, 213 Ala. 526, 105 S 
666. 


[ad] Uniform Sales Act.—(1) Un- 
der §§ 20, 22 (a) the title of a seller 
retained by consignment to his agent, 
and a bill of lading to the seller, in- 
dorsed in blank attached to draft for 
the price, is merely for security for 
payment. Smith Co. v. Marano, 267 
Pa..-107,-110; A-94, 10 ALR. 697. 
Under Personal Prop. L. § 102 subd 2 
the buyer gets only a special interest 
in the goods shipped and the seller 
retains the general property. Klein- 
hans v. Canadian Pac. R. Co., 203 App. 
Div. 715, 196 NYS 862 [rev 118 Misc. 
2514-1938 NYS 25]. 

32%. Roaring Fork Potato Grow- 
ers v. C. C. Clemons Produce Co., 
193 Mo. A. 6538, 187 SW 617. 

33. U.S. Gs 
v. Kessler, 269 Fed. 520; Canadian 
Northern R. Co. v. Northern Missis- 
sippi R. Co., 209 Fed. 758, 126 CCA 
482; . Merchants’ Exch. Bank v. Mc- 
Graw, 59 Fed. 972, 8 CCA 420. 

Ala.—Browne v. Giger, 128 S 174; 
Gray v. Satuloff, 213 Ala. 526, 105 S 
666; Armstrong v. Wilcox, 207 Ala. 
390, 92 S 645; Finney v. Studebaker 
Corp., 196 Ala. 422, 72 S 54; Veitch v. 
V. B. Atkins Grocery, ete., Co., 5 Ala. 
A. 444, 59 S 746. 

Cal.—Hilmer v. Hills, 138 Cal. 
70 P 1080. 

Mass.—Newcomb v. Boston, etce., R. 
Co., 115 Mass. 230; Green Bay First 
Nat. Bank v. Dearborn, 115 Mass. 219, 
15 AmR 92. 

Minn.—Presley Fruit Co. v. St. Lou- 
is, etc., R. Co., 130 Minn. 121, 153 NW 
115; Freeman v. Kraemer, 63 Minn. 
242, 65 NW 455. 


N. Y.—Indiana Nat. Bank v. Col- 
gate, 4 Daly 41. 

N. C.—Sims v. Norfolk, ete., R. Co., 
130 NeC.556) 41, SH 673. 


Oh.—Emery v. Irving Nat. Bank, 25 
Oh. St. 360, 18 AmR 299. 


S. C.—Sanders v. D. Landreth Seed 
Co., 100 S. C. 389, 84 SE 880; State v. 
Maloney, 81 S. C. 226, 62 SE 215; 
Greenwood Grocery Co. v. Canadian 
County Mill, etc., Co., 72 S. C. 450, 52 
SE 191. 

Tex.—Edwards v. Wolf, (Commn. 
A.) 23 SW (2d) 700 [rev (Civ. A.) 12 
SW (2d) 1056]. 

Vt.—Burditt v. Howe, 69 Vt. 5638, 38 
A 240. 


Can.—Corby v. Williams, 7 Can. S 


134, 


(2): 
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a draft drawn by the seller on the consignee and 
discounted by the consignor is attached to the bill 
of lading and sent to the consignee, title does not 
pass to either the purchaser or the consignee, until 
the draft is paid.*# 
ever, be indicated by the circumstances of the trans- 
action and will, 


A different intention may, how- 


of course, control,?® as where the 


C.. 470. 


[a] Contract f. 0. b. point of ship- 
ment.—Where a seller of whisky, al- 
though the contract contemplated de- 
livery f. o. b. railroad, on making 
shipments, forwarded for collection a 
draft for the price of the shipment, 
to which it attached the bill of lad- 
ing, delivery to the carrier did not 
vest title to the whisky in the pur- 
chaser. L. Lazarus Liquor Co. v. 
Kessler, 269 Fed. 520. ‘ 

{[b] Omission of price from draft. 
—Where the seller of three automo- 
biles shipped them, omitting the price 
of one car from draft attached to bill 
of lading, it did not part with title 
to such car, the purchaser being 
aware of the mistake when he paid 
the draft and obtained possession of 
the automobiles. Finney v. Stude- 
baker Corp., 196 Ala. 422, 72 S 54. 


[c] Prima facie title does not pass 
until payment. Presley Fruit Co. v. 
St. Louis, etc., R. Co., 130 Minn. 121; 
153 NW 115. 


[d] Contract executory.—Contract 
to purchase cotton to be Shipped con- 
signed to the buyer’s agent, with 
draft attached to the bill of lading, 
was executory. Edwards v. Wolf, 
(Tex: Commn:; A.)..238. SW, a). 200 
[rev (Civ. A.) 12 SW (2d) 1056]. 


fe] Right of possession is not 
in buyer until draft is paid. Gray v. 
Satuloff, 213 Ala. 526, 105 S 666. 

34. Ullman v. Barnard, 7 Gray 
(Mass.) 554. 


35. Ala.—Alabama Great Southern 
Pea: Mt. Vernon Co., 84 Ala. 173, 


Cal.—Brinkley-Douglas Fruit Co. v. 
Silman, 33 Cal. A. 648, 166 P 371. 


go erry eon v. Bowley, 130 Mass. 


R. I.—Hobart v. Littlefield, 13 R. L 
341. 


S. D.—Braufman v. Bender, 225 NW 
69. 

Tex.—Hamilton Mill, ete, Co. v. 
Rayford, (Civ. A.) 255 SW 1017; Ear- 
ly-Foster Co. v. Moore, (Civ. A.) 238 
SW 299; Clement Grain Co. v. Border 
Wholesale Commn. Co., (Civ. A.) 237 
SW 596; Hull v. First Guaranty State 
Bank, (Civ. A.) 199 SW 1148. 


Wash.—Norbom Engineering Co. v. 
Cox, 120 Wash. 675, 208 P 87. 

Eng.—Mirabita v. Imperial Otto- 
man Bank, 3 Ex. D. 164; Joyce v. 
Swann, 17 ‘C. B. N.S. 84, 112 BCL 84, 
144 Reprint 34. 


[a] Thus, where an agent had 
completed the purchase of two cars 
of cotton seed, and the terms and 
conditions of payment had been 
agreed on, and nothing remained for 
the buyer to do but honor the draft 
as their agent had promised, the sale 
was complete, although a bill of lad- 
ing was attached. Hull v. First 
Guaranty State Bank, (Tex. Civ. A.) 
199 SW 1148. 

[b] Question of intent.—‘‘The 
question of when title passes to the 
purchaser of chattels is, in its last 
analysis, one of intention to be gath- 
ered from the facts and circumstanc- 
es of each particular case. The fact 
that the property is shipped by. ecar- 
rier C. O. D. or to the shipper’s order 
with bill of lading attached to a draft 
for the purchase money, does not nec- 
essarily reserve title in the seller un- 
til the purchase money is paid. To 
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seller actually delivers the goods to the purchaser,?® 
or the contract of sale is a ¢. 1. f. contract,®’ or the 
goods are sold f. 0. b. point of shipment,?* and the 
buyer is required to furnish the seller a bank guar- 
anty before shipment, and he does so, depositing the 
price with the guaranteeing bank to secure the guar- 


anty.°® Some eases have held that, 


circumstances indicating a contrary intention, the 
rule that.title to merchandise passes on delivery to 
a common earrier to be transported at the expense 
of the purchaser to some point selected by him?° 
applies, even though the goods are consigned to the 
seller or his order and a draft on the purchaser for 
the price attached to the bill of lading,*? or although 


the bill of lading names the buyer 


what extent such fact may evidence 
an intention to retain title in the 
seller is a question upon which the 
authorities are not agreed.” Scott v. 
Lubbock Grain, etc., Co., 113 Tex. 127, 
130, 252 SW 164. To same effect 
Hamilton Mill, ete., Co. v. Rayford, 
(Tex. Civ. A.) 255 SW 1017. 


[ce] Question for jury.—Where the 
evidence is conflicting as to whether 
property to be transported by a car- 
rier was to be delivered to the ven- 
dors or the vendee, the fact that the 
bill of lading was deposited in the 
post office attached to a draft on the 
vendee for the purchase money does 
not, in the absence of evidence that 
the bill was properly indorsed, raise 
a conclusive presumption that the ti- 
tle has passed to the vendee, but the 
question of ownership is for the jury. 
Alabama Great Southern R. Co. v. Mt. 
Vernon Co., 84 Ala. 173, 4 S 356. 


BOn nw OOx Ve wmanly, Chex, Civ. 7 Au) 
143 SW 345. 
[a] Illustration.—Title to  pota- 


toes which plaintiffs bought of M and 
then sold to defendant vested in plain- 
tiffs before they tendered them to de- 
fendant, so that defendant’s refusal 
thereof was not justified on the 
ground of plaintiffs’ lack of title, al- 
though M in shipping the potatoes 
had sent orders therefor with drafts 
for the price attached to a bank, and 
plaintiffs had obtained the orders 
from the bank without paying the 
drafts. M’s agent having thereafter, 
and before the tender by plaintiffs. to 
defendant, actually delivered the po- 
tatoes to plaintiffs. Cox v. Harly, 
(Tex. Civ. A.) 143 SW 345. 


37. Adams v. Grundy, 252 Mass. 
135, 147 NE 598; Smith v. Moscah- 
lades, 193 App. Div. 126, 183 NYS 500. 


[a] Title passes on delivery of 
goods to the carrier, even though the 
purchaser is not entitled to actual de- 
livery of the goods until a draft at- 
tached to the bill of lading is paid, 
Adams v. Grundy, 252 Mass. 135, 147 
NE 598; Smith v. Moscahlades, 193 
App. Div. 126, 188 NYS 500. 


38. Pennsylvania R. Co. v. Bank of 
United .States, 214 App. Div. 410, 212 
NYS 437; Braufman v. Bender, (S. 
D.) 225 NW 69; Wicks v. Racine Con- 
fectioners’ Machinery Co., (Tex. Civ. 
A.) 250 SW 236. 


[a] Effect of statute.—(1) The 
statute permits a reservation of the 
right of possession as security for 
the purchase price, even though title 
has been transferred to the buyer. 
Braufman v. Bender, (S. D.) 225 NW 
69. (2) Under the Uniform Sales Act 
it has been held that, on sale of goods 
f. o. b. point of shipment, payment by 
draft bill of lading attached, the title 
passes to the purchaser on delivery 


to the carrier subject only to the right 


of the seller to withhold delivery un- 
til payment. Pennsylvania R. Co. v. 
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in the absence of 


as consignee and | are instructions 


Bank of United States, 214 App. Div. 
410, 212 NYS 437. 


89. Presley Fruit Co. v. St. Louis, 
ete, RR, Coy1130) Minneil2 16-153 INIW 
ei bye 


40. See supra § 565. 

41. KF. C. Pennington Produce Co. 
Mee ee (Tex. \Civ. As), 293 Sw 

42. Robinson vy. Houston, ete., R. 
Co., 105 Tex. 185, 146 SW 537. 

43. Robinson v. Houston, etc., R. 


Co., Supra; 
Co. v. Browning, 
SW 935. 

[a] Special and general property. 
—(1) If the bill of lading is made 
with the seller as consignee and he 
delivers it indorsed to a third party 
as security for the payment of bills 
of exchange drawn on the purchaser 
with power to sell in case of failure 
of payment (the bills of exchange 
having been purchased by the third 
party) a special property in the goods 
passes to the third party, and the 
Seller, by afterward sending the pur- 
chaser the invoice with the bills of 
exchange and letters of advice, passes 
to him the general property in the 
goods subject to this special proper- 
ty. Jenkyns v. Brown, 14 Q. B. 496, 
68 ECL 496, 117 Reprint 193. (2) 
Right of possession does not arise in 
the purchaser until the bills are paid. 
Jenkyns v. Brown, 14 Q. 496, 68 
ECL 496, 117 Reprint 193. 


44. Dows v. Milwaukee Nat. Exch. 
Bank, 91°" UH'S.¥ 618) "280/le edi, 2145 
Maddux v. Usher, 16 F. Cas. No. 8,936, 
2 Hask. 261; Franklin Bank vy. Boeck- 
eler Lumber Co., 83 Ind. A. 94, 147 
NE 722. 


[a] Thus, where an invoice on a 
sale of lumber was mailed to the buy- 
er bearing a notation signifying that 
a sight draft for ninety per cent of 
the full purchase price was attached 
to the bill of lading, title did not pass 
to the lumber until such part of pur- 
chase price was paid. Franklin Bank 
v. Boeckeler Lumber Co., 83 Ind. A. 
94, 147 NE 722; Pennsylvania R. Co. 
yi Stern, 11/9" Pai 24,712 A756). 4) Am 
SR 626; Shepherd v. Harrison, L. R. 
5 re L. 116. 


U. S.—Maddux v. Usher, 
F. SO. No. 8,936, 2 Hask. 261. 
Mass.—Stollenwerck vy. 
115 Mass. 224. 
Mo.—Burrton State Bank y. Pease- 
moore Milling Co., 168 Mo. A. 1385, 145 
SW 508. 


N. Y.—Moors v. Kidder, 106 N. Y. 


F. C. Pennington Produce 
(Tex :CivieA.). 293 
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Thacher, 


32, 12 NE 818; Farmers’, etc., Nat. 
Bank v. Brown, 42 N. Y. Super. 522; 


Bassett v. Spofford, 2 Daly 432 [aff 
45 N. Y. 387, 6 AmR 101]. 


ie Wace yer ye v. Harrison, L. R. 
5 Hi. 16. 


[a] i nae eile the pur- 


[§ 598 


is forwarded to a bank or the seller’s agent for col- 
lection,*? but that in such case, until he -has paid the 
draft, the purchaser is not entitled to the possession 
of the goods without the consent of the seller.4? An 
intention to pass the property will-not be inferred 
from the delivery of an invoice to the buyer.** 
the buyer obtains possession of the goods without 
payment of the draft, he does not thereby acquire 
any right of property;*® but when the draft is paid 
by the buyer and the bill of lading delivered to him 
the property in the goods passes, *¢ 
attached to the bill of lading is a time draft, this 
imports.a sale on credit and the bill should be de- 
livered on acceptance of the draft,*#7 unless there 


If 


If the draft 


to hold until payment, or circum- 


chaser by mistake received the bill 
of lading with draft attached and 
without paying the draft, surrendered 
the bill to the railroad and received 
the goods, he did not obtain title 
thereto. Burrton State Bank v. 
Peasemoore Milling Co., 163 Mo. A. 
135, 145 SW 508. 


46. U. S.—Pampa Grain Co. v. 
Oklahoma City Mill, ete., Co., 248 
Fed. 477, 160 CCA 487 [rev 237 Fed. 
715 (certiorari den 248 'U. S. 582, 39 
SCt 287, 63 L. ed. 432)]; Treadwell 
¥ Pie lees ce Packing Co., 13 

ed. : 


Ala.—American Nat. Bank v. Hen- 
derson, 123 Ala. 612, 26 S 498, $2 
AmSR 147; Armour Fertilizer Works 


Vv. Cox, “23 Ala; A 566; 129 S 320. oR 
F. Darrah Lumber Co. v. McGowin 
Lumber Co., 17 Ala. A. 256, 84 S 421; 
pe v. V. B. Atkins Grocery, ete., 
Co., 5 Ala. A. 444, 59 S 746. 


12 Ga. A. 576, 


77 SE 1132. 


Iowa.—Forcheimer vy. Stewart, 65 
Iowa 593, 22 NW 886, 54 AmR 30. 
Mass.—People’s Nat. Bank v. Mul- 


holland, 224 Mass. 448, 113 NE 365. 


N. Y.—Farmers’, etc., Nat. Bank’ v. 
Atkinson, 74 N. Y. 587 [aff 43 N. Y. 
Super. 546]. 


Tex.—Malone v. Dawson, 117 Tex. 
3877, 5 SW (2d) 965 [rev (Civ. A.) 283 
SW 634]. 


Wash.—Collignon v. Hammond 
Milling Co., 68 Wash. 626, 123 P 10838. 


Eng.—Mirabita v. Imperial Otto- 
man Bank, 3 Ex. D. 164. 


[a]  Mllustration.—Where an agree- 
ment for sale of lumber f. o. b. place 
of delivery, under’ which no title 
would pass until delivery, was modi- 
fied by a later agreement, whereby 
the buyer paid drafts for part of the 
purchase price attached to the bills 
of lading which showed that the lum- 
ber was to be remilled during trans- 
it, title passed. R. F. Darrah Lum- 
ber Co. v. McGowin Lumber Co., 17 
Ala. A. 256, 84 S 421. 


[b] Incomplete delivery.—Title 
passes where the contract states 
that “delivery of grain not perfected 
until grain reaches destination and 
has been inspected and weighed,” 
notwithstanding want of inspection 
and weighing. Pampa Grain Co. v. 
Oklahoma City Mill, ete., Co., 248 
Fed. 477, 160 CCA 487 [rev 237 Fed. 
ie By (certiorari den 248 U. S. 582, 39 
SCt’ 287, "63" Ly eds) 432)) 

[ec] Situs of sale is at the place 
where the delivery of the draft is 
made to the purchaser. Moore y. 
State, 12 Ga. A. 576, 77 SE 1132. 


Tender of price see supra § 586. 


47. Boston Nat. Bank of Com- 
merce y. Merchants’ Nat. Bank, 91 
U. 'S./92,° 23 L. ‘ed. ‘208; “St. ‘Paul Rol= 


ler-Mill Co. v. Great Western Des- 
patch Co., 27 Fed. 434; Hall v. Rich- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stances indicating that the bill is to be held to secure 
both acceptance and payn -nt;*8 but the bill should 
not be delivered until the draft is aecepted.4® The 
acceptance of the draft is a condition precedent. to 
the passing of title;®° and if trade acceptances for- 
warded together with the bill of lading at the time 
the goods are shipped are not executed and returned 
in accordance with the terms of the contract, title 
does not pass.°! | On acceptance of the draft title 
passes to the buyer,®? unless it. otherwise appears 
that it was not the intention to make a sale on credit, 
in which case the title will not pass on acceptance 
but only when the draft is paid.®? If the goods are 
shipped to the purchaser to be paid for on arrival 
by a sight draft against the bill of lading, but after 
arrival of the goods the contract is modified and pay- 
ment by a time draft accepted, title passes to the 
purchaser on acceptance of the draft.°* In a cash 
sale, if the contract provides that delivery and pay- 
ment are “subject to inspection arrival draft,” de- 
livery, so as to pass title is not complete when made 
to the carrier at the place where the goods are re- 
ceived, but it is where the inspection and payment 


ardson, 16 Md. 396, 77 AmD 3038; Co- 


lumbia Second Nat. ,.Bank vy. Cum-| for 
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the custody of the principal in trust 
the payment of the draft and 
not to be diverted to any other pur- 
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are to be made.®® The seller cannot reserve a title 
which has already passed to the purchaser,®® and, 
therefore, if under the contract of sale the title to 
the goods has already passed, the seller by drawing 
the bills of lading to his own order and attaching a 
draft thereto does not affect the title or reserve the 
ownership in himself,’ the only effect being merely 
to reserve the jus disponendi.*§ 


[§ 599] e. Shipment C. O. D.®°® There is a con- 
flict of authority as to the effect of a shipment e. o. 
d.°° In some jurisdictions it is held that, although 
it may be rebutted by evidence as to the seller’s con- 
trary intention,®! as a general rule, the property 
remains in the seller until payment has been made 
by the buyer,®? the carrier being considered as the 
agent of the seller;°* in other jurisdictions, however, 
it is held that, where the shipment is e¢. o. d., the 
carrier is the agent of the buyer for the purpose of 
transportation,®* and of the seller for the purpose of 
collection,®® and that unless. a contrary intention 
appears the property in the goods passes on their 
delivery to the earrier,®* although the buyer is not 


bill of lading attached.—The seller’s 
shipment of goods c. o. d. as ordered 
with bill of lading attached and sent 


is paid, until] to a bank to be taken up by the pur- 


mings, 89 Tenn. 609, 18 SW 115; 24 
AmSR 618. pose until the draft 
48. Columbia Second Nat. Bank v. 


Cummings, supra. 


[a] Consignment to seller.—If the 
bills of lading are taken to the order 
of the consignor and indorsed by him 
to the cashier of the bank through 
which they are to be transmitted for 
collection, this conclusively shows 
an intent to hold the title as securi- 
ty for payment of the drafts. Co- 
lumbia Second Nat. Bank v. Cum- 
mings, 89 Tenn. 609, 18 SW 115, 24 
AmSR 618. 


49. Pennsylvania R. Co. v. Stern, 
119 Pa. 24,12 A 756, 4 AmSR 626. 


50. Mathewson v. Belmont Flour- 
ing Mills Co., 76 Ga. 357; Chicago 
Mar. Bank v. Wright, 48 N. Y¥. 1; 
Dodge v. Johnson, 3 Thomps. & C. 
(N. Y.) 237; Pennsylvania R. Co. v. 
Stern, 119 Pa. 24, 12 A 756, 4 AmSR 
$26; McPherson v. Niagara Grain, 
ete., Co.,.15 OntWN 385. 


51. Rubber*Corp. of America vy. 
Brooks Tire, etc., Co., 45 S. D. 254, 
186 NW 953. 


[a] Delivery constitutes no waiv- 
er of buyer’s obligation to return 
trade acceptances. Rubber Corp. of 
America v. Brooks Tire, etc., Co., 45 
S. D. 254, 186 NW 953. 


52. St. Paul Roller-Mill Co. v. 
Great Western Despatch Co., 27 Fed. 
434; Hall v. Richardson, 16 Md. 396, 
"aq Amp 30a, Exp, Harris, 141. S.C. 
430, 140 SEH 101; McPherson v. Ni- 
agara Grain, etc., Co., 15 OntWN 385. 


[a] Thus title to scrap passed 
from the seller, when a trust com- 
pany issuing a letter of credit ac- 
cepted the seller’s drafts with ne- 
gotiable warehouse receipts attached. 


Ex p. Harris, 141 S. C. 430, 140 SE 
101. 
53. Security Bank vy. Luttgren, 29 


Minn. 363, 13 NW 151; Farmers’, etc., 
Nat. Bank v. Hazeltine, 78 N. Y. 104, 
34 AmR 518 [aff 45 N. Y. Super. 576]; 


Farmers’, etc., Nat. Bank v. Logan, 
74 -N, Y. 568 [aff 42 N. Y. Super. 
587). 

[a] Thus, where a person obtains 


a bill of lading on the account and 
order of one whom he afterward ob- 
tains to discount a draft on the prin- 
cipal, with bill of lading attached 
as security, which bill of lading con- 
tains a notification to the principal 
that the property is to be put into 


payment of the draft the person dis- 
counting the draft retains title to the 
goods, although he delivers the bill 
of lading to the principal upon his 
acceptance of the draft. Farmers’, 
ete:, Nat. Bank v. Logan, 74 N. Y. 
568 [aff 42 N. Y. Super. 587]. 


54. Durham v. Stuyvesant Ins. 
Co., 112 Misc. 440, 182 NYS 887 [rev 
on other grounds 187 NYS 659]. 


55. Clement Grain Co. v. Border 
Wholesale Commn., Co., (Tex. Civ. A.) 
237 SW 596. 


[a] Obligation to receive and pay 
for.—A contract under which goods 
are sold “subject to inspection ar- 
rival draft’ must be construed to 
mean the goods should be present at 
destination for inspection, and, if not 
up to requirements, consignees are 
not compelled to receive and pay for 
them. Clement Grain Co. v. Border 
Wholesale Commn. Co., (Tex. Civ. A.) 
237 SW 596. 


56. Alderman v. Westinghouse Air 
Brake Co., 92 Conn. 419, 103 A 267. 


57. Alderman Vv. Westinghouse 
Air Brake Co., supra; Farmers’ Rice 
Milling Co. v. Standard Rice Co., 
(Tex. Commn, A.) 276 SW 904 [rev 
(Civ. A.) 264 SW 276]. 

[a] Construction of contract.— 
Words in the seller’s letter confirm- 
ing sale “terms sight draft on ar- 
rival at destination” did not operate 
to defer vesting of title in the buy- 
er. Alderman v. Westinghouse Air 
Brake Co., 92 Conn. 419, 103 A 267. 


58. Alderman v. Westinghouse Air 
Brake Co., supra. 

59. Title to goods in transit gen- 
erally see Carriers § 398. 

60. American Pxpress Co. v. Iowa, 
196 U. SS. 183, 25 SCt' 182, 49 Li ed: 
417+ U. Sw. “Shriver; 23. Wed.* 13:4; 
State v. Rosenberger, 212 Mo. 648, 
11 SW 509, 126 AmSR 580, 20 LRA 
284. : 


61. Henderson v. Lauer, 40 Cal. 
A. 696, 181. P4814, 
62. Henderson v. Lauer, supra; 


Wagner v. Hallack, 3 Colo. 176; State 
v. Intoxicating Liquor, 58 Vt. 140, 2 
A 586. See also Crabb v. State, 88 
Ga. 584, 15 SH 455 (holding that the 
sale of whisky sent by express “C, 
O. D.” is not complete until the whis- 
ky is delivered and paid for). 


[a] Shipment c. o. d. draft with 


chaser before delivery of the goods 

showed the seller’s intention that 

ownership and right to possession of 

the goods should not pass to the buy- 

er until the draft was paid. Hen- 

hgeee v. Lauer, 40 Cal. A. 696, 181 
v le 


[b] Intention of parties.—If it 
clearly appears from the terms of 
the agreement or other circumstanc- 
es of the case that the parties did not 
intend that title should pass until 
final delivery and payment, such in- 
tention will control. Cole v. Rankin, 
(Tenn. Ch. A.) 42 SW 72. 


63. State v. Intoxicating Liquor, 
58 Vt. 140, 2 A 586. 


64. Pilgreen v. State, 71 Ala. 368; 
State v. Intoxicating Liquors, 98 Me. 
464, 57 A 798; State v. Mullin, 78 
Oh.) St. .358, 85 NE 556, 1255 Ams 
710, 18 LRANS 609. 


65. Pilgreen v. State, 71 Ala. 368; 
State v. Mullin, 78 Oh. St. 358. 85 
ee 556, 125 AmSR 710, 18 LRANS 
shoe Ala.—Pilgreen v. State, 71 Ala. 

Ill. Carthage v. Munsell, 203 Ill. 
474, 67 NE 831 [aff 105 Ill. A. 119]. 

Me.—State v. Intoxicating Liquors, 
98 Me. 464, 57 A 798; State v. Peters, 
91 Me. 31, 39 A 342. 


Mich.—American R. Express Co. v. 
Ready, 232 Mich. 624, 206 NW 344. 


Mo.—State v. Rosenberger, 212 Mo. 
648, 111 SW 509, 126 AmSR 580, 20 
LRANS 284 [disappr State v. Wing- 
field, 115 Mo. 428, 22 SW 363, 37 Am 
SR 406]. 

N. Y.—Higgins v. Murray, 73 N. Y. 
252. But see Baker v. Bourcicault, 1 
Daly 23 (holding that the fact that 
the goods shipped are to be for cash 
on delivery shows, unless the con- 
trary is indicated, that the property 
is not to pass until payment is made). 


Oh.—State v. Mullin, 78 Oh. St. 358, 
85 NE 556, 125 AmSR 710, 18 LRA 
NS 609. 

Pa.—Com. v. Fleming, 130 Pa. 1388, 
18 A 622, 17 AmSR 763, 5 LRA 470. 

R. I.—New England Auto Inv. Co. 
v. Andrews, 47 R. I. 108, 1382 A 883. 

Tex.—American R. Express Co. v. 
Voelkel, (Commn. A.) 236 SW 555 
[rev on other grounds (Civ. A.) 252 
SW 486]; Texas Seed, etc., Co. v. 
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entitled to possession until payment is made,®* and 
that the fact that the seller has prepaid the charges 
of transportation does not affect the rule.®* 
question has most frequently arisen in regard to 


sales of intoxicating liquors.°® 


[§ 600] 7. Reconveyance to Seller?°—a. In Gen- 
The property in the goods may be revested in 
the seller by a rescission of the contract,’ by a re- 
turn of the goods under a contract of sale or return,‘? 
by an agreement by the buyer to return the property 
for the purpose of having the price of the same cred- 
ited upon his account,’® by a substitution of other 
goods for those originally sold,’* by breach of con- 
ditions on which title depends,*° or by repurchase ;7° 
but where title has passed to the purchaser, his re- 
fusal or neglect to make the payments stipulated 
for does not revest title in the seller,7*7 nor will a 


eral. 


Schnoutze, (Civ. A.) 209 SW 495; 
Keller v. State, (Cr. A.) 87 SW 669, 1 
LRANS 489. 


[a] Rule applies both under com- 
mon law and statute. New England 
Auto Inv. Co. v. Andrews, 47 R. I. 
108, 182 A 888. 


[b] Effect of shipment.—A_ ship- 
ment c. o. d. ‘does not retain title to 
the property, same being only the 
means whereby the shipper reserved 
the jus disponendi to prevent the 
property from actually passing into 
the possession of the purchaser un- 
til the contract price has been paid.” 
American R. Express Co. v. Voelkel, 
(flex Commn= Ay) 9236 Siw. 555" [rev 
Peele ee grounds (Civ. A.) 252 SW 


[c] Title not necessarily reserved. 
—That property sold is shipped c. o. 
d. or to shipper’s order, with bill of 
lading attached to draft for pur- 
chase money, does not necessarily re- 
serve title in the seller until the pur- 
chase money is paid. Scott v. Lub- 


bock Grain, ete. Co., 113) "Tex. 27, 
252 SW 164. 

[d] Validity of mortgage.—A 
mortgage given by the purchaser 


while goods are in transit is valid. 
New England Auto Inv. Co. v, And- 
rews, 47 R. I, 108, 132 A 883. 


67. Pilgreen v. State, 71 Ala. 368; 
American R. Express Co. v. Ready. 
232 Mich. 624, 206 NW 344; State v. 
Mullin, 78 Oh. St. 358, 85 NE 556, 125 
AmSR 710,18 LRANS 609. 


68. State v. Intoxicating liquors, 
98 Me. 464, 57 A 798. 


69. See Intoxicating Liquors, § 223 
note 80 [a]. 

70. Recovery or reclamation of 
property by seller from persons 
claiming under buyer see infra § 
905. 

71. Ala.—Milner, ete., Co. v. De- 
loach Mill Mfg. Co., 139 Ala, 645, 36 
S 765, 101 AmSR 63; Williamson v. 
Sammons, 34 Ala. 691. 

Ark.—Overstreet v. 
Ark. 208. 

Ill.—Doane v. Lockwood, 
490, 4 NE 500. ; 

Ky.—Dunean vy. Baird, 8 Dana 101. 

Ta. Nixon vi" Bozeman, 11. Wa: 
Ann. 750; Derepas v. Shallus, 15 La. 
By (als 

Mass.—Beecher vy. Mayall, 16 Gray 
376. 

Mo.—Kloes vy. Wurmser, 34 Mo, A. 
453. 

N. Y.—Lewenthal v. Lewenthal, 189 
App. Div. 167, 178 NYS 252; Flynn v. 
Ledger, 48 Hun 465, 1 NYS 235; Sha- 
piro v. Karon, 118 Misc. 741, 194 NYS 
460 »frev (1191-0 NYS. 745]. «But ‘see 
Hornberger v. Feder, 30 Misc. 121, 


Gallaher, 42 


115 Ill. 
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subsequent change in the mode of payment,**® nor a 
mere subsequent acceptance of a bill of sale from 
the seller,7® nor a mere notification by the purchaser 
to the seller that he refuses to accept the goods,*°® 


nor by the seller taking back the goods only for the 


conveyance.** 


61 NYS 865 (holding that, where the 
contract of sale has been executed 
and title perfected in the purchaser, 
it cannot be revested in the seller 
by a rescission, but only by a re- 
sale). 

me C.—Carter v. Walker, 31 S. C. L. 
Vt.—Martin v. Eames, 26 Vt. 476. 
Kng.—Read v. Hutchison, 3 Campb. 
352, 170 Reprint 1408. 

[a] Defense of suit for price.— 
Where a vendee of personalty suc- 
cessfully defends a suit for the pur- 
chase price, on the ground of deceit 
and a tender back, the personalty 
becomes the property of the vendor. 
Overstreet v. Gallaher, 42 Ark. 208. 


Operation and effect of rescission 
generally see supra §§ 279-282. 


Right to effectuativon of rescission 
see supra §§ 224-278. 


72. Sutton v. Crosby, 54 Barb. (N. 
Y.) 80; Meyer v. Hodge, 91 Wash, 35, 
157 P 42, LRA1916E 1207. 


[a] Time title revests.—(1) Un- 
der an agreement permitting the pur- 
chaser to return goods for exchange 
until the goods are received by the 
seller, the title does not vest in him. 
Chase v. Union Stone Co., 68 HowPr 
CNE GY S36 C2) Undéerecanasree- 
ment that the buyer could send back 
the unsold liquors if he sold his hotel, 
delivery of the liquors at the depot 
for reshipment reinvested the seller 
with the title. Sutton v. Crosby, 54 
Barb. (N. Y.) 80. (3) Where a buyer 
is entitled to return goods for credit, 
delivery to a local transfer company 
does not pass title to the seller, the 
transfer company being the buyer’s 
agent. Meyer v. Hodge, 91 Wash. 35, 
157 P 42,, LDRA1916E 1207. 


Contracts of sale or return gener- 
ally see supra § 592. 

73. Splain v. B.'.F. Goodrich Rub- 
ber Co., 53 App. (D. €.) 300, 290 Fed. 
275. 

[a] Change of possession.—Such 
an agreement is sufficient to transfer 
the title back to the seller without 
change of possession. Splain v. B. F. 
Goodrich Rubber Co., 53 App. (D. C.) 
300, 290 Fed. 275; Cumberland Hy- 
draulic Cement, etc., Co. v. Wheat- 
ley, 9 App. (D. C.) 334. 


74, Herring Motor Co. v. Adtna 
Trust, etc., Co., 87 Ind. A..83, 154 NE 
29; Grady v. Leavell, 1 Dana (Ky.) 
427. 

[a] Time title revests.—(1) Title 
to merchandise of an agreed value 
returned to the seller under an agree- 
ment that the buyer was to receive 
in its place other merchandise of an 
equal value, not definitely described, 
designated, or even manufactured, 
immediately revested in the original 


protection of the buyer when the latter refused to 
accept delivery,®? nor under a ec. i. f. contract, if the 
title has passed by delivery to the carrier, can it be 
revested in the seller without his consent.” 
in a cash sale the mutual revocation of certification 
of a check given in payment for the goods does not 
revest the title in the seller so as to divest a lien on 
the goods created by attachment of the goods by a 
creditor of the purchaser.** 

[§ 601] b. Agreements for Repurchase and Re- 
The contract of sale may provide for 
a repurchase by, and reconveyance to, the seller.®° 


Also 


seller. Herring Motor Co. v. Aetna 
Trust,.etc., Co., 87 Ind. A. 83, 154 NE 
29. (2) Where the seller fails to 
deliver goods which he agreed to ship 
immediately in place of goods re- 
turned because defective, title to the 


goods returned does not revest in 
him. Jewett v. Tindall, 77 Indv =A. 
681, 1384 NE 501. 
' 75. Sutherland v. Brace,. 73 Ked. 
624, 19 CCA 589 [aff 71 Fed. 469, 
18 CCA 199]. 

[a] Agreement not constituting 


condition.—On a sale of corporate 
stock made in part consideration of 
a promise that the corporation would 
not set up any claim against the 
seller on account of past transac- 
tions, Such promise is not a condi- 
tion on which title depends so that 
on suit brought by the corporation 
the title to the stock would revert 
to the seller. Jackson v. Grant, 18 
N. J. Eq. 145. 


76. See infra § 601. 

77. Gardner v. Northern Pac. 
Co., 118 Minn. 275, 136 NW 1028. 

78. Sanders v. Stokes, 30 Ala. 432: 
Caraway v. Wallace, 2 Ala. 542. 


R. 


79. Sanders v. Stokes, 30 Ala. 432. 

80. Colcord v. Dryfus, 1 Okl. 228, 
32 PP 329. 

[a] Failure to reclaim goods.— 


Where goods sold are actually deliv- 
ered to the purchaser, notice by him, 
given fifteen days later, that he will 
not accept them, does not reinvest 
the seller with the title, as against 
the purchaser’s creditors, in the ab- 
sence of any steps by the seller to 
reclaim them until after their seizure 
on attachment as the property of the 
purchaser. Colcord y. Dryfus, 1 Okl. 
228, 382, P329° 

81. International Cheese Co. v. 
Garra, 114 Misc. 543, 187 NYS 300. 


[a] Action for price.—In such 
case the seller or his assignee has 
a right of action for the price of 
the goods. International Cheese Co. 
RSE 1t4 Mise? 543, 187 NYS 

82. Adams v. Grundy, 252 Mass. 
135, 147 NE 598. 

{a] Unwilling bailee.—A purchas- 
er under a ec. i. contract cannot 
become an unwilling bailee of the 
goods before he has made an offer 
to return them. Adams vy. Grundy, 
252 Mass. 135, 147 NE 598. 

83. Brandom vy. Power, 
27 SW (2d) 65. 

Priority of attachment over sale in 
general see Attachment § 553. 

84. Operation as chattel mortgage 
or conditional sale see Chattel Mort- 
gages § 15. 3 

85. Logwood v. Hussey, 60 Ala. 
417; Bogan v. Martin, 8 Ala. 807; 


(Mo. A.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Such. agreements are valid and will be enforced,®* 
provided the conditions upon which such repurchase 
is to be made are complied with,’’ and on the con- 
summation thereof the property in the goods will 
immediately revest in the seller,8’ even as against 
If the contract does. 
not specify the time within which the right to repur- 
chase must be exercised, it must be within a reason- 
The reconveyance must be with the 
knowledge and assent of the seller,®! and must usu- 
ally be attended by the same formalities as an orig- 
A mere agreement to repurchase with- 
out in fact doing so will not pass the title.®® As 


the creditors of the buyer.’® 
able time.®® 


inal sale.°®2 


Munnerlin v. Birmingham, 22 N. C. 
358, 34 AmD 402; Poindexter v. Mc- 
Cannon, 16 Ne C6. 373, 18 Amp 5915 
Thompson v. Chumney, 2 Tex. 389; 
Strider. v. Reid, 2 Gratt. (43 Va.) 
38; Kroesen v. Seevers, 5 Leigh (32 
Va.) 434. 

{a] Intent.—Whether an agree- 
ment putting the seller in posses- 
sion of the property amounts to a 
resale is a question of intent. Smith 
v. Hargrave, 10 N. C. 560. 
bt ae Spence vy. Steadman, 49 Ga. 

87. Wilhite v. Ryan, 66 Ala. 106; 
Hickman v. Cantrell, 9 Yerg. (Tenn.) 
172, 30 AmD 396; Scott v. Britton, 
2 Yerg. (Tenn.) 215; Moore v. Sib- 
ballads 2900. €.. . Qs Bo) COnt.), 487. 


88. Wilmot v. The Ouachita Belle, 
32 La. Ann. 607; Folsom v. Cornell, 
150 Mass. 115, 22 NE 705; Shapiro 
v. Karon, 118 Misc. 741, 194 NYS 
460 [rev 191 NYS 745]. 


{a] Effect of reconveyance.—A re- 
trocession of property does not ob- 
literate the ownership of the purchas- 
er, which existed during the interval 
between the sale and retrocession, 
nor affect privileges acquired on the 
property under such ownership. 
Wilmot v. The Ouachita Belle, 32 La. 
Ann. 607. 

[b] Question for jury.—Where the 
evidence conflicts on matters deter- 
mining whether a repurchase has been 
made, the question is for the jury. 
Astoria Veneer Mills v. Looschen, 91 
Hun 545, 36 NYS 753. 


89. .Cal.—lLe Cacheux v. Cutter, 6 
Cadiz b 14. 

Conn.—Tomlinson v. 
Conn. 477, 68 AmD 367. 

Ill.—Forster v. New Albany Sec- 
ond Nat. Bank, 61 Ill. A. 272. 


Me.—Hotchkiss vy. Hunt, 49 Me. 213. 

Mass.—Grout v. Hill, 4 Gray 361. 

Pa.—Clemson v. Davidson, 5 Binn. 
392. 

Wis.—Sanborn v. Hunt, 10 Wis. 436. 


90. Mitts v. Price, 129 Miss. 554, 
92S 163. 

{a] What constitutes reasonable 
time.—(1) What is a reasonable time 
for exercising the right must be de- 
termined by the facts and circum- 
stances in each particular case 
(Mitts v. Price, 129 Miss. 554, 92 S 
163), (2) but in any case, where no 
time is specified, it must be exercised 
within the period prescribed by the 
statute of limitations for the ihsti- 
tution of a suit for the property’s re- 
covery, if it had been held adversely 
from the beginning (Mitts v. Price, 
supra). 

91. Daugherty v. Fowler, 44 Kan. 
628, 25 P 40, 10 LRA 314; Lane vy. 
Jackson, 5 Mass. 157. 


92. D. C.—Cumberland Mfg. Co. v. 
Wheatley, 9 App. 334. 


Md.—Krach y. Carson, 149 Md. 659, 
133 A 306. 


Minn.—Hart v. Kessler, 53 
[55 C. J.—38] 


Roberts, 25 


Minn. 
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tial.°° 


546, 55 NW 742. 


peees pielein v. Rector, 57 Miss. 
N. Y.—Stiles v. Howland, 32 N. Y. 


309. 


Pa.—McNeeley v. Beckmyer, 9 Pa. 
Dist. & Co. 608. 


Wash.—Whiting Mfg. Co. v. Gep- 
hart, 6 Wash. 615, 34 P 161. 


[a] Statutory provisions.—Where 
one who has sold and delivered goods 
on credit takes them back in payment 
of the price, the transaction is not a 
rescission of the sale, as the sale has 
become complete, and the title has 
vested, but is a resale by the buyer 
to the seller, and therefore within 
Gen. St. § 1454, making a sale invalid 
as against creditors and innocent pur- 
chasers, where the vendor retains 
possession, unless a bill of sale is re- 
corded. Whiting Mfg. Co. v. Gephart, 
6 Wash. 615, 34 P 161. 


[b] Destruction of bill of sale.— 
(1) A grantee in whom title has vest- 
ed cannot divest himself thereof by 
merely destroying the bill of sale. 
Krach v. Carson, 149 Md. 659, 133 A 
306. (2) Instructions to another by 
grantee of bill of sale to destroy un- 
recorded title papers upon her death 
in absence of instructions to contrary 
is futile attempt to revest title in 
grantors. Krach vy. Carson, supra. 


{c] Goods not ascertained.—If the 
goods to be reconveyed are not iden- 
tified, there must be a _ separation 
from the mass to complet# the con- 
tract. Chandler v. De Graff, 27 Minn. 
208, 6 NW 611. 


[d] Performance of conditions by 
seller.—Where the contract provides 
that in case of the nonperformance 
of certain conditions the seller shall 
return the purchase price received by 
him and that the goods shall then 
become again his sole property, he 
cannot claim a resale to himself un- 
der the agreement upon the nonper- 
formance of the other conditions un- 
til he has returned the purchase price. 
Heald v. Macgowan, 14 NYS 280 [aff 
128 N. Y. 612, 28 NE 252]. 


93. McCormick v. Fuller, (Iowa) 6 
NW 149; Chapman v. Searle, 3 Pick. 
(Mass.) 38. 


fa] Against creditors.—A mere 
agreement to reconvey not executed 
will not revest title in the seller as 
against creditors of the buyer. Chap- 
man v. Searle, 3 Pick. (Mass.) 38. 


[b] Power of sale.—An agreement 
that the vendor of certain personal 
property may resell it on nonpayment 
of the purchase money and pay him- 
self from the, proceeds does not cre- 
ate a trust which can be enforced as 
against a subsequent purchaser with 
or without notice. Webb v. Walker, 
7 Cush. (Mass.) 46. 


94. -Bowman v. Adams, 45 Ida. 217, 
261 P 679; Lapp v. Pinover, 27 Ill. A. 
169; Nicholson v. Merstetter, 68 Mo. 
A. 441; Whiting Mfg. Co. v. Gephart, 
6 Wash. 615, 34 P 161. See Nickol v. 
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against creditors and subsequent purchasers there 
must ordinarily be an actual redelivery of the goods 
and change of possession,®* unless such creditors or 
purchasers have notice of the resale;°® but in the 
application of this rule regard must be had to the 
nature and situation of the property and other cir- 
cumstances of the case, and an actual manual deliv- 
ery changing the location is not in all cases essen- 
It is a sufficient redelivery as against credi- 
tors and subsequent purchasers if there is a delivery 
to a warehouseman, subject to the order of the orig- 
inal seller,®? or even where the original buyer retains 
possession, if he does so under an agreement to hold 


Clark, 203 Ill. A. 342 (holding a trans- 
action whereby the purchaser re- 
turned an automobile with a bill of 
sale thereof to the purchaser and the 
purchaser loaned it back to him to be 
a mere subterfuge which did not re- 
vest the title in the seller). See also 


‘Singer Mfg. Co. v. Cullaton, 90 Mich. 


639, 51 NW 687 (holding that, where 
a machine is sold through an agent 
who receives in part payment a note 
payable in two and one-half months, a 
subsequent written agreement under 
which the seller returns the note and 
which recites that the purchaser 
agrees to pay for the use of the ma- 
chine a certain sum per month, or 
in default thereof to return it, the 
amounts so paid to be deducted from 
the purchase price if the purchaser 
buys the machine, does not operate to 
transfer the title back to the seller, 
there having been no change in the. 
possession of the machine). 


[a] Limitation of rule.—Where, 
by the terms of the agreement or by 
fair implication therefrom, the arti- 
cle sold is to remain in possession of 
the seller, the original buyer, for a 
specific time or for a specific purpose, 
as a part of the consideration, and 
the sale is otherwise complete, the 
possession of such seller will be con- 
sidered as the possession of the buy- 
er and the delivery will be complete 
and sufficient. Hotchkiss v. Hunt, 49 
Me. 213. : 


{[b] Rejection of goods.—No title 
passed back to the seller covering 
sheep sold temporarily for fattening, 
to be redelivered to the seller on re- 
sale, where the seller inspecting the 
sheep before delivery rejected them as 
not strictly fat. Bowman v. Adams, 
45 Ida. 217, 261 P, 679. 


95. McCormicks vy. Fuller, 56 Iowa 
43, 8 NW 800. } 


96. Ayres v. McCandless, 147 Pa. 
49, 23 A 344 (holding that, in the 
case of lumber which has _ ,been 


shipped to the buyer and subsequent- 
ly resold to the original seller, it is 
a sufficient redelivery if the piles of 
lumber are marked as being the prop- 
erty of the latter). See also Shapiro 
v. Karon, 118 Misc. 741, 194 NYS 460 
[rev 191 NYS 745] (holding that a 
transaction constituting a rescission 
of the sale of goods on credit by S 
to K, or a new sale thereof by K to 
S, it being agreed S should discon- 


. tinue action on the purchase-money 


notes and surrender them, and K 
should return the goods to §S, not later 
than the next day, was at once com- 
plete, and revested or vested title in 
S, so that he could maintain an ac- 
tion for conversion against a third 
person who claimed to have bought 
them and in whose possession the 
goods were subsequently found, 
although the only thing further ‘done 
by S or K was an indefinite adjourn- 
ment of the action on the notes). 


97. Forster v. New Albany Second 
Nat. Bank, 61 Ill. A. 272; Sturtevant 
v. Orser, 24 N. Y. 538, 82 AmD 321. 
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as bailee of the original seller,®® or as his agent for 
the purpose of selling the goods.°® A transaction 
which is in form a resale, but is in reality a mode of 
providing security for the payment of the purchase 
price of the goods, does not revest the title in the 
_ seller, nor, inasmuch as the court looks to the real 
character of a transaction rather than its form, will 
an agreement for sale on repurchase operate to 
transfer the title from the seller if it is merely a 
colorable transaction made for the purpose of trans- 
ferring the title for a short period of time so as to 
enable the seller to make a certain report as to the 
character of its assets.” 


_ Transfer by agent. Where there is an uncondi- 
tional sale to an undisclosed principal, the agent 
cannot, after the goods have been delivered, revest 
title in the seller by giving him a bill of sale there- 
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Loan for consumption. Where property is gratui- 
tously loaned for use on condition that if the original] 
articles borrowed are worn out the borrower shall 
replace them with property of a similar kind, title 
thereto passes to the borrower with the right of ei- 
ther returning the same property or replacing it,* 
and where it has not been returned to him, the lender 
has no title, as against one purchasing from the bor- 
rower, to property substituted for articles worn out.° 


[§ 602] 8. Rights and Liabilities of Parties*—a. 
Title and Right of Buyer—(1) In General. A valid 
sale gives the buyer all the rights of the seller in the 
goods,® but he acquires no better title or greater 
rights than the seller had.’ He acquires no prop- 
erty in the goods as against the true owner, if they 
were stolen,’ or are sold by one who, although in 
possession, has no title thereto,® unless the owner 


Lon: 


98. Shaul v. Harrington, 54 Ark. 
305; 15 SW 855. 


99. Davis v. Fairclough, 63 Mo. 61. 


1. Crawford v. Spraggins, 109 Ala. 
OSs OMS oui. 


[a] Sale or security.—A written 
agreement, whereby the owner of 
goods agreed to hold the same as 
consignee of the firm to whdm he 
was indebted for part payment of the 
price thereof, and to pay over the 
proceeds thereof as they were sold, 
did not vest title thereto in such firm, 
where it did not appear that the debt 
was thereby extinguished, nor that 
there was any payment or agreement 
by such firm to pay for sugh goods, 
nor that any inventory was taken 
thereof, and it was shown that the 
valuation placed on the goods by the 
debtor was in excess of the actual val- 
ue thereof, and that the creditor ac- 
cepted the instrument as security for 
the payment of the debt. Crawford 
v. Spraggins, 109 Ala. 353, 19 S 372. 


SP COL RV AO OLT ISA tL OOM EN Gea) oi Ly 
87 NE 792. 

[a] TIllustration.—An agreement 
by an insurance company for the sale 
and resale of loans secured by pledge 
of bonds, stock, or other collateral so 
as to evade the necessity of reporting 
to the insurance department of the 
state that it held such loans did not 
transfer title from the insurance 
company. Peo. v. Conse, gO a ic ae 
1, 87 NE 792. 


3. Wanamaker v. Toole, 179 App. 
Div. 77, 166 NYS (112. 
4. New Domain Oil, ete., Co. v. 


Hayes, 202 Ky. 3877, 259 SW 715, 38 
ALR 172. 

5. New Domain Oil, 
Hayes, supra. 

6 Oneida Bank v. Ontario Bank, 
21 N. Y. 490. See Lennon v. L. A. W. 
Acceptance Corp., 48 R. I. 363, 138 A 
215 (holding that the buyer, under an 
absolute sale, has the rights of own- 
ership, including use, and in a limit- 
ed sense the seller consents to use, 
although only to lawful use). 

7. Ala.—Brainerd v. McDevitt, 21 
Ala. 119. 

Ark.—Smith v. Jones, 8 Ark. 109. 


etc. Cony. 


Ill.—Drain v. La Grange State 
Bank, 303 Ill. 330, 135 NE 780. 

La.—Linton v. Guillotte, 10 Rob. 
357; Cook v. West, 3 Rob. 331; Wells 
v. Walker, 8 La. 14; Barfield v. Hew- 
lett, 4 La. 118; Adamson y. Busbey, 
1 La. A. 50. 


Me.—Bradeen v. Brooks, 22 Me. 463. 


N: Y.—Colson v. Arnot, 57 N.Y. 253, 
15 AmR 496; McGoldrick v. Willits, 


52 N. Y. 612; Hathaway v. Bennett, | 
LOM INS. 0 Si Ar 173,93 

N. C.—Cheshire v. Cheshire, 37 N. 
C4569. 
oe pees v. The Commerce, 14 Oh. 

Okl.—Mott v. Nelson, 96 Okl. 
220 P 617. 

Pa.—McMahon y. Sloan, 12 Pa. 229, 
51 AmD 601; Hoeveler-Stutz Co. v. 
rane Motor Sales Co., 8 Pa. Dist. 
|& Co. 61 / 

Eng. SRE: at v. King, [1902] 


117, 


A. C. 325; Cundy v. Lindsay, 3 App. 
Cas. 459 
[a] Illustration.— Where goods 


are sold for cash and delivered, the 
vendor taking the vendee’s check for 
the purchase price, which on due pre- 
sentment is dishonored, title does not 
pass, and the vendor may reclaim the 
property from any party who has no 


greater equities than the  vendee. 
Mott v. .Nelson, 96 Okl. 117, 220 P 
617. 

8. Cal.—Schumann-Heink v. U. S. 


National Bank, (A.) 291 P 684. 


Ind.—Breckinridge v. McAfee, 
Ind. 141. 

La.—Aarnes v. Kaplan, 7 La. A. 453. 

N. Y:—Zink v. Peo., 77 N. Y. 114, 
33 AmR 589, 6 AbbNCas 413 [rev 16 
Hun 396]; Amols v. Bernstein, 214 
App. Div. 469, 212 .NYS 518; Reichard 
v. Hutton, 158 App. Div. 122, 142 NYS 
935; Collins Vv. Ralli, 20 Hun 246 [aff 
85 N. Y. 637]; Conlan v. Latting, 3 
E. D. Smith 353. 


Pa.—Leitch v. Sanford Motor Truck 
Co., 279 Pa. 160, 12 A 658 


Wash.—Merinella_ v. 
Wash. 521,212. P 1052. 


Kng.—Farquharson v. King, [1902] 
A. C. 325;, Payne v. Wilson, [1895] 2 
5 35 537: Hargreave v. Spink, [1892] 
1 Q. B. 25; Walker v. Matthews, 8 Q. 
Bie. al 09: 


Ont.—Bowman y. Yielding, (Mich. 
Ate ie Vict.) 3 Ont. Case Law Dig. 6203. 


Property captured in war see War 
[40 Cyc 336]. 
9. U. S.—Burckle v. The Tapper- 
heten, 4 F. Cas. No. 2,141. 


Ala.—Moore v. Robinson, 
537. 

Ark. —cCrumbacker v. Tucker, 9 Ark. 
365; Smith v. Jones, 8 -Ark. 109. 


Colo.—Falke v. Fassett, 4 Colo. A. 
171, 34 P 1005. 


Ga.—American Writing Mach. Co. 
v. Bobo, 31 Ga. A. 540, 121 SE 246; 
eee ae v. Hogan, 27 Ga. A. 286, 108 
B 70. 
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avaete, 123 


62 Ala. 


*By ALBERT DE FOREST TYLER (§§ 602-611). 


Truck 'Co., 


Ill._—Burton v. Curyea, 40 Ill. 320, 
89 AmD 350; McCully v. Hardy, 13 
VAs Gisae 


Ind.—Indianapolis Saddlery Co. v. 
Curry, 193 Ind, 346, 138. NE 337; 
Marshall v. Beeber, 53 Ind. 83. 


Kan.—Sargent v. Kansas Midland 
R. Co., 48 Kan. 672, 29 P 1063; Hoy 
v. Griggs, 46 Kan. 58, 26 P 467; Bab- 
cock v. Dieter, 30 Kan. 172, 2 P 504. 


Ky.—Chandler vy. Ferguson, 2 Bush 
163; Lowry v. Beckner, 5 B. Mon. 41; 
Parks vy. Richardson, 4 B. Mon. 276; 
Pool vy. Adkisson, 1 Dana 110; Cald- 
well v. Caldwell, 4 J. J. Marsh. 16. 


La.—Russell v. Kunemann, 19 La. 
Ann. 517; Alexander v. Gusman, 16 
La. Ann. 351; Russell v. Favier, 18 La. 
585, ' 36 AmD 662; Parmele v. Mc- 
Laughiin, 9 La. 436; Wells v. Walker, 

a. 


Me.—Staples v. Bradbury, 
181, 28 AmD 494, 


Mass.—Whitney v. Beckford, 105 
Mass. 267; Wilkins v. Holmes, 5 Cush. 
147; Spring v. Coffin, 10 Mass. OL: 

Mich.—Baker v. Kamantowsky, 188 
Mich. 569, 155 NW 430. 


Minn.—Hedderly Vv. 
Minn. 27, 55 NW 116. 


Miss.—Clarke v. Edwards, 44 Miss. 
778; Butler v. Hicks, 19 Miss. 78. 

Nebr.—Stough vy. Stefani, 19 Nebr. 
468, 27 NW 445. 

Nev.—Sacalaris v. Eureka, etc., R. 
ae 18 Nev. 155, 1 P 835, 51 AmR 


N. J.—Ruckman v. Decker, 
J. Eq. 283. 


N. Y.—Farmers’, etc., Nat. Bank v. 
Atkinson, 74 N. Y. 587; Barnard v. 
Campbell, 58 N. Y. 73, 17 AmR 208; 
Bassett v. Lederer, 1 Hun 274, 3 
Thomps. & C. 671; Spaulding v. 
Brewster, 50 Barb. 142; lLinnen v. 
Cruger, 40°" Barb. (633.'" Heyl?’ wy. 
Burling, 1 Cai. 14. 


Okl.—Quinton vy. Cutlip, 1 Okl. 302, 
32 P 269. 


Pa.—Leitch Vv. 


8 Me. 


Backus, 53 


23 N. 


Sanford Motor 
279 Pas: 16031123 SAW 658r 
Quinn v. Davis, 78 Pa. 15; Moore v. 
Whitney, 1 LegChron 1. 


S. C.—Hill vy. Burgess, 37 S. C. 604, 
15 SE 968. 


Tex.—Russell v. Oppenheimer, 1 
Tex. A. Civ. Cas. § 269. 


Vt.—Loverin v. Wedge, 146 A 248. 


[a] Possession as evidence of 
ownership.— While possession is 
prima facie evidence of ownership of 
every species of personal property, 
yet he who deals with such posses- 
sion upon the mere evidence which 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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authorizes or ratifies the sale,!° or is estopped to 
claim title;t+ and such purchaser is liable to the 
true owner for the value of the goods.” 

Unless the buyer oe- 
cupies the position of bona fide purchaser,'!? he takes 
the goods subject to any valid liens thereon’ or 


Existing liens and charges. 


rights of third persons therein,?® 
time of the sale. 


Conversion by seller. 


There is no conversion of 
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existing at the 
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refused to accept them on the ground of delay in 
shipment, the seller takes possession of the goods to 
save their loss by demurrage.'® 


[§ 603] (2) As against Subsequent Purchasers: 
from Seller; Priorities.17 
which have previously been sold by the seller to an- 
other takes no better title than the seller had,!® and 


One who purchases goods 


if title has vested.in the first buyer, the subsequent 


the goods by the seller where, after the buyer has 


possession affords takes upon him- 
self the risk that there is another 
and true owner. Moore v. Robinson, 
62 Ala. 537. 


[b] Possession by wrongdoer.— 
The conversion of chattels does not 
pass the title to the wrongdoer, and 
before judgmént obtained for their 
value the owner may pass the title 
to a third person. Howe v. Johnson, 
117 Cal. 37, 48 P9778. 


[ce] Property substituted for that 
stolen.—Where a thief traded a mare 
stolen by him for a gray horse and 
then traded the gray horse to plain- 
tiff for a black horse, and thereaft- 
er One acquiring the black horse at 
execution sale sold it to defendant 
for value, the horse traded to plain- 
tiff not having been stolen, title to 
the horses in that trade passed, as 
the parties intended, and hence de- 
fendant had title. Lightman vy. Boyd, 
132 Ala. 618, 32 S 714. 


[ad] Unrecorded loan.—Under stat- 
ute it has been held that a purchas- 
er of property which has been held 
by the seller for five years under 
an unrecorded loan acquires a good 
title thereto provided the sale is ab- 
solute and not merely conditional. 


pe aes v. Wiggs, 9 B. Mon. (Ky.) 
[e] Evidence held sufficient to 


show that a dealer’s sale of an au- 
tomobile left with him to sell was 
fraudulent. Commercial Credit Co. 
v. Hardin, 175 Ark. 811, 300 SW 434. 


[f] Question for jury.—In a con- 
test between a landlord, who claimed 
manufactured lumber to satisfy his 
landlord’s lien, and one who, under 
a contract with the tenant for pur- 
chase of the lumber, made advances, 
the question whether title passed to 
the purchaser, the evidence being 
conflicting, is for the jury. McGowin 
Lumber, ete., Co. v. McDonald Lum- 
ber Co., 186 Ala. 580, 64 S 787. 


10. Moore v. Robinson, 62 Ala. 537. 
See also Menke v. First Nat.- Bank, 
(Tex. Civ. A.) 206 SW 693 (hold- 
ing that, where an owner of wheat 
sells it; and by waiving immediate 
payment makes the purchaser a 
bailee, with authority to dispose of 
the wheat and its proceeds, a bank, 
cashing the purchaser’s checks and 
crediting his account with amount 
of a draft attached to a bill of lad- 
ing, is protected as against the sell- 
er). 

[a] Sale by agent.—(1) Although 
the goods are rightfully in posses- 
sion of an agent of the owner, a 
sale made by the agent without au- 
thority to do so conveys no title un- 
less ratified by the owner. Moore 
vy. Robinson, 62 Ala. 5387. (2) A stat- 
ute BE ed that an agent not hav- 
ing the documentary evidence of ti- 
tle, who shall be intrusted with pos- 
session of any merchandise for sale, 
shall be deemed the true owner, so 
as to give validity to any contract 
for the sale or disposition thereof 
for any money advanced, or nego- 
tiable instrument or other obligation 
in writing given, by such other per- 
son on the faith thereof, does not 
apply where a person intrusted with 
merchandise simply as an agent for 
the sale thereof disposes of it by 
barter. Victor Sewing Mach. Co. v. 


Heller, 44 Wis. 265. 


Lies laurie wa Conky DOULObY, tes, 
Book-Typewriter Co., 110 Ga. 302, 34 
SE 1003; Gilbert v. Copeland, 22 Ga. 
Ax, GOs, 9 Si Ugols = (oral ony. ia, 
Grange State Bank, 303 Ill. 330, 135 
NE 780; Adamson v. Busbey, 1 La. 
A. 50; Hamlin v. Sears, 82 N. Y. 
CEN ar ota tah a v. Lounsbury, 26 N. 


[a] Owner held not estopped.— 
Where one has wrongfully taken the 
property of another and sold it, not 
as agent, but on his own account, 
mere silence on the part of the own- 
er does not confirm the sale. The 
confirmation must rest upon some 
consideration upholding it, or upon 
an estoppel. The owner, upon dis- 
covery of the wrong, is not required 
to make immediate efforts to regain 
his property, and silence, short of 
the time prescribed by the statute 
of limitations, will not bar his claim. 
Hamlin v. Sears, 82 N. Y. 327. 


12. Ind.—-Marshall v. Beeber, 53 
Ind. 83. 


Kan.—Babcock v. Dieter, 
172,'2-P 504. 


Ky.—Pool v. Adkisson, 1 Dana 110. 


La.—Russell v. Kunemann, 19 La. 
Ann. Age Aarnes v. Kaplan, 7 La. 
A. 453. : 


30 Kan. 


Nev.—Sacalaris v. Eureka, etce., R. 
Sty 18 Nev.:.155, 1 P 835, 51 AmR 
T3t. 

Tenn.—Floro v. Sims, 1 Overt. 16. 

[a] Nature of agreement.—Where 
a buyer orders coal from a dealer 
and the dealer afterward without the 


knowledge of the buyer contracts 
with another dealer to fill the or- 
der, the buyer is not liable to the 


dealer who fills the order, as he had 
no contract with such dealer and thre 
first dealer in selling the coal did not 
act as agent of the second dealer. 
Carroll v. Benedictine Soc., 88 Md. 
317, 41 A 784. 

{b] Liability for profits.—A pur- 
chaser of a chattel with notice of 
a defect of title is liable to the true 
owner for profits received therefrom. 
Baird v. Bland, 5 Munf. (19 Va.) 492. 


13. See infra § 612 et seq. 

14. U. S.—Pollard v.. Saltonstall, 
56 Fed. 861 [rev on other grounds 
65, (Red. 848)513 SCCA YLT} (Clarke 
v. Southwick, 5 F. Cas. No. 2,863, 1 
Curt. 297s 

Ala.—Smith v. Zurcher, 9 Ala. 208; 
Jackson v. Gewin, 9 Ala. 114. 
“Ark.—Talieferro v. Barnett, 37 Ark. 
511. 

Conn.—Smith v. 
472. 

Fla.—Carter v. Bennett, 6 Fla. 214. 

Kan.—Cooper y. Brown, 23 Kan. 
582. 

La.—Flower v. Lane, 6 Mart. N. S. 
usa : 

Mo.—Canton Trust Co. v. Durrett, 
320 Mo. 1208, 9 SW (2d) 925. 

N. Y.—Carrington v. Ward, 71 N. 
‘Ye 360s 

Pa.—Mairs v. Taylor, 40 Pa. 446. 

S. C.—Cape Fear Steamboat Co. v. 
Conner, 37 8. C. L. 335, 


Prince, 14 Conn. 


buyer has no title,‘ unless the first buyer waives 


Vt.—Shepard vy. Briggs, 26 Vt. 149. 


[a] Lien of bailee.n—Where the 
goods are in possession of a bailee of 
the vendor, a bill of sale entitles the 
purchaser to demand the possession 
of the property of the bailee at once; 
and, if the latter claims a lien upon 
the property, it is his duty to make 
a positive claim, if not to state its 
nature and amount, and, failing so to 
do, his refusal to deliver the prop- 
erty amounts to a conversion. Heine 
v. Anderson, 9 N. Y. Super. 318. 


[b] Subsequent liens.—A purchas- 
er of a growing crop takes the prop- 
erty subject to subsequent liens for 
advances made prior to notice of the 
sale. Conger .v. Crouch, 21 Mo. A. 46. 


15. Elder v. Offutt, 158 Ky. 409, 
165 SW 424; Whalen v. Johnson, 3 Ky. 
Op: 3418 


[a] Illustration.—If the seller of 
scales owned them subject to the 
right of a third person to weigh there- 
on free, and the buyer, when he pur- 
chased, knew of such right, he pur- 
chased subject thereto, although he 
did not agree with the seller to per- 
mit the use of the scales free. Elder 
v. Offutt, 158 Ky. 409, 165 SW 424. 


16. Sherer-Gillete Co. v. Moore- 
Barnes Co., 114 S. C. 387, 103 SE 766. 


17. Necessity of change of posses- 
sion as against subsequent purchaser 
see supra § 557. i 

Recovery of possession by buyer 
Front subsequent purchaser see infra § 
meee Loverin v. Wedge, (Vt.) 146 A 

[a] Tllustration.—The purchaser 
of an automobile from a seller repos- 
sessing the automobile sold under a 
conditional sale contract in a manner 
not revesting title in it took no great- 


er title than the seller had. Loverin 
v. Wedge, (Vt.) 146 A 248. 
19. Ala.—Sanford y. Wiley, 166 


Alar Ok36, 29526 S33 9% ; 
Ark.—McDermott v. Kimball Lum- 
ber Co., 102 Ark. 344, 144 SW 524, 39 
LRANS 461. 
Cal.—Bedig v. Southern Pac. 
84 Cal. A. 325, 258 P 148. 


Ga.—Butler v. Roll, Ga. Dee. 37. 


Ky.—Crowe v. Hurt, 209 Ky. 49, 272 
Sw 17. 


Mass.—Stevens v. Boston, ete., R. 
Corp., 8 Gray 262. 


Minn.—Superior Box Co. vy. Jaki- 
maki, 146 Minn. 109, 177 NW 1021. 


N. Y.—McKee v. Bernheim, 130 App. 
Div. 424, 114 NYS 1080 [aff 198 N. Y. 
575, 92 NE 1091]. 


Tenn.—Royston v. McCulley, 
A.) 59 SW 725, 52 LRA 899. 


Tex.—Laux v. Glass, 1 Tex. A. Civ. 
Cas §811rso: 


{a] Elder title prevails in the ab- 
sence of fraud. Butler v. Roll, Ga. 
Dec. 37. 

{b] Rule applied.—Where plain- 
tiff purchased mules from the owner, 
and defendant was notified of such 
sale, a subsequent purchase by de- 
fendant from the original seller’s 
wife, who sold them with the original 
seller’s permission, did not give de- 


Coz 
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his rights.?° 


[§ 604] (3) As against Creditors of Seller.?1 
Where the title to the goods has passed to the bu'y- 
er’? or the seller and the shipper has parted with his 
control over the goods and cannot change their des- 
tination,** they are not subject to levy or sequestra- 
So it has been held 
that, unless a contract of sale is in fraud of creditors, 
it leaves no leviable interest in the seller before the 
neglect or refusal of the buyer to complete the con- 


tion by ereditors of the seller. 


tract by payment of the price. 


[§ 605] b. Rights of Purchasers from Buyer.?° 
One claiming under the buyer who does not occupy 
the position of bona fide purchaser?® takes only the 


fendant title to the mules. Crowe v. 
FHiurt, 209 Ky. 49, 272 Sw. 17. 


[c] Admissibility of evidence.— 
Where, in an action by the original 
buyer of an automobile against a sub- 
sequent buyer from the same seller, 
who remained in possession after the 
first sale, there was no evidence that 
the original buyer’s title was ques- 
tioned in a suit in which he was not a 
party, or that he was liable to the 
subsequent buyer for any money he 
might pay in settlement of the ac- 
tion, evidence of payments by the sub- 
sequent buyer was inadmissible. 
Trimble v. Tucker, (Tex. Civ. A.) 168 
Sw 1021. 


{[d] Goods in custodia legis.—The 
assent of the sheriff. to the sale by 
defendant of goods levied on by ex- 
ecution will not divest the title of a 
purchaser under a previous sale made 
by defendant. Frost v. Hill, 3 Wend. 
GNeeXe)ieo so. 


{e] Where different bills of lading 
are given to different persons, the 
question as to the transfer of the 
property does not depend on the mere 
priority of signing the bills of lad- 
ing, but on the one on whose account 
the goods were delivered by the sell- 
er. Stevens v. Boston, etc., R. Corp., 
8 Gray (Mass.) 262. 


[f] Bight of first buyer to pur- 
chase-money notes.—Where the own- 
er of land deeds the fee to his nephew 
reserving a life estate, and sells all 
his personalty on the place to the 
nephew; but possession remains with 
him, and is not taken by the buyer 
until after his death and the seller 
has disposed of some of the property, 
taking notes therefor in hiS name, 
in the absence of evidence that the 
buyer had reconveyed the property to 
the seller, or that ‘the had any notice 
or reason to suspect that the latter 
‘claimed it in hostility to his title, 
the notes belong to the buyer. Roy- 
ston v. McCulley, (Tenn. Ch.) 59 SW 
725, 52 LRA 899. 


20. Seldomridge v. Farmers’, etc., 
Bank, 87 Nebr. 531. 127 NW 871, 130 
NW 848, 30 LRANS 337. 


[a] Effect of waiver in part.—If 
one, after selling corn so as to pass 
title thereto without actual delivery, 
resells it to another and executes to 
each buyer a bill of sale for one half 
thereof, the first buyer, by accepting 
the bill of sale and waiving his right 
to one half of the grain first sold to 
him, does not renounce his title to 
the other half. Hayes, etc., El. Co. v. 
Farmers’, ete., Bank, 87 Nebr. 536,27 
NW 872; Seldomridge v. Farmers’, 
etc., Bank, 87. Nebr. 531, 127 NW 871, 
130 NW 848, 30 LRANS Sans 


21. Existing liens and charges see 
supra § 602 

22. HXmmerson v. Gray, 3 Mart. 
(La.) 697; Marks v. Hapgood, 24 Me. 
407; Carroll v. Haskins, 212 Mass. 
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title of the buyer.?7 
to the first buyer, a purchaser from him acquires no 
title as against the original seller,?* unless the latter 
authorized or has ratified the sale,?® or in some way 
has precluded himself from claiming title,*® as by 
inducing the purchaser from the buyer to believe 
that he could safely purchase.*! The purchaser from 
the buyer cannot hold the original seller for fraud 
or misrepresentation in the sale unless they were 
practised on him also; 


[$§ 603-605 


Henee, if title has not passed 


32 


and on the other hand the 


seller cannot impose conditions on the sale, which 


thereof.?2 


593, 99 NE 477; Ex p. Harris, 141 S. 
C. 430, 140 SH 101. 

23. Scheuermann v. Monarch Fruit 
Co., 128 La. 55, 48 S 647; Davenport 
v. Adler, 52 La. Ann. 263, 26 S 836. 

24. Bickerstaff v. Doub, 19 Cal. 109, 
79 AmD 204; Vickery v. Ward, 2 Tex. 
212% 


25. Liability for conversion see 
infra § 607. 

26. Bona fide purchasers see 
fra § 612 et seq. 


in- 


27. Cal.—Putnam y. Lamphier, 36 
Cal; 151. 

Ona RET ONG v. -Fitch, 43 Conn. 
512. 


Ill.—Taylor v. Turner, 87 Ill. 296. 


Ind.—Leffler v. Watson, 13 Ind. A. 
176, 40 NE 1107, 41 NE 467. 


Iowa.—Oswego Starch Factory v. 
Lendrum, 57 Iowa 578, 10 NW 900, 42 
AmR 53. 

Ky.—Kirkpatrick v. E. Rehkoph 
Saddlery Co., 144 Ky. 129, 137 SW 862. 

Mich.—Sullivan v. Sullivan, 76 
Mich. 101, 42 NW 1090. 

Mo.—Joseph Greenspon’s Sons Iron, 
oes Co. v. Gerstein, (A.) 27 SW (2d) 
487. 

Gann H.—Bradley v. Obear, 10 N. H. 
ts 

N. Y.—Bliss v. Cottle, 32 Barb. 322. 

Vt.—Poor v. Woodburn, 25 Vt. 234. 

Wash.—Turner vy. Benz, 153 Wash. 
123,279 P3898. 

28. Ala.—Albany Warehouse Co. vy. 
F. B.: Fisk Cotton :Co., 16 Ala. A, 256, 
76 S 988 [certiorari den 201 Ala. 695, 
TES, 9997. 

Cal.—Clark v. Hamilton Diamond 
Co.,8 CAs), 280), P549; 

Conn.—Brown v, Fitch, 
512. 

Ga.—Ferguson y. Hogan, 27 Ga. A. 
286, 108 SH 70. 

Ind.-—Leffler v. Watson, 13 Ind. A. 
176, 40 NE 1107, 41 NE 467. 

Kan.—Chadd v. Byers State Bank, 
111 Kan, 279, 206 P 880. 

Ky.—Templeman y. Salisbury, 222 
Ky. 53, 299 SW 1095. 

La.—E ater Sterilizer, etc., 
Co. v. Kidd, 13 La. A.-22, 127 S 461. 

Me.—Wyman v. Carrabassett Hard- 
wood Lumber Co., 121 Me. 271, 116 A 
271. 


43 Conn. 


Mo.—Joseph Greenspon’s Sons Iron, 
etc., Co. v. Gerstein, (A.) 27 SW (2d) 
487. 


N. Y.—Amols v. Bernstein, 214 App. 
Div. 469, 212 NYS 518; Maxherman 
Co. v. Alper, 210 App. Div. 389, 206 
NYS 233 [rev 120 Misc. 715, 200 NYS 
ois 


Tex.—Stevens v. Mattern, (Civ. A.) 
164 SW 451. 


will run with the goods and be binding on subsequent 
purchasers from the buyer, although they have notice 


Wash.—Turner y. Benz, 153 Wash. 
UZ8; 2 Ie oo ee 


[a] Sale by: buyer before payment 
of price.—(1) The seller of cattle on 
credit, on failure to receive payment, 
was entitled to reclaim the cattle or 
the proceeds as against one not oc- 
cupying the position of innocent pur- 
chaser. Chadd v. Byers State Bank, 
111 Kan. 279, 206 P 880. (2) A com- 
pany selling materials under a con- 
tract requiring payment of price be- 
fore removing any part retained title 
and the right to possession as against 
a subvendee, preventing the subven- 
dee’s recovery in replevin on the ven- 
dor’s refusal to permit removal of 
materials not paid for. Joseph Green- 
spon’s Sons Iron, etce., Co. v. Gerstein, 
(Mo. A.) 27 SW (2a) 487. (3) It was 
immaterial whether the subvendee 
knew the terms of original sales con- 
tract as regards the right to replevy 
goods withheld on the vendee’s de- 
fault. Joseph Greenspon’s Sons Iron, 
etc., Co. v. Gerstein, supra. 


[b] Giving worthless check in 
payment.—The seller of a diamond 
ring accepting a worthless check 
would be entitled to repossess the 
ring as against a purchaser or subse- 
quent purchasers with knowledge. 
Clark vy. Hamilton Diamond Co., (Cal. 
A.) 280 BP 549. 


[c] Sale by holder of option to 
purchase.—Where a typewriter was 
delivered under a contract of rental 
with an option to purchase, and the 
person to whom the machine was de- 
livered, without giving notice of his 
exercise of the option, sold it to de- 
fendant, it was held that the title 
remained in plaintiff, who could re- 
cover it in an action of trover. Amer- 
ican Writing Mach. Co. v. Bobo, 381 
Ga. A. 540, 121 SE 246. 


{d] Evidence held insufficient to 
show conversion, Shapiro vy. Karon, 
187 NYS 265. 


29. Graham v. John Flannery Co., 
32 Ga. A. 7138, 124 SE 729. 


30. McCabe y. Northampton Trust 
Co., 60 Pa. Super. 18. 


[al Illustration.—A seller of 
goods on approval, who waits four 
months after the time of approval be- 
fore reclaiming them for nonpayment 
of price, loses his rights as against 
a purchaser from the buyer. McCabe 
v. Northampton Trust Co., 60 Pa. 
Super. 18. 


31. People’s Bank v. Estey, 34 Can. 
S. C. 429. ‘ 
32. Simpson v. Wiggin, 22 F. Cas. 


No. 12,887, 3 Woodb. & M. 413; Bin- 
nard v. Spring, 42 Barb. (N. Y.) 470; 


Crockett v. Alexander, 5 £Heisk. 
(Tenn.) 106. 
33. Simons v. Hill St. Fireproof 


Bldg. Co., 69 Cal. A, 129, 280 P 955; 
Garst v. Hall, etc., Co., 179 Mass. 588, 
61 NE 219, 55 LRA 631; 


McGruther 
v. Pitcher, [1904] 2 Ch. 306. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 606-608] - 


[§ 606] c. Rights of Creditors of Buyer. If title 
to the goods has not passed to the buyer, his creditor 
‘ean obtain no rights by levy on the goods in the pos- 
session of the buyer.** So, where a buyer obtained 
the goods by fraud, a creditor®® whose debt existed 
at the time of the sale,*® acquires no greater rights 
than the buyer had, and cannot, by attaching the 
goods, prevent the seller from rescinding the fraud- 
ulent sale.** But the seller cannot avoid the sale 
as against a ereditor whose demand arose after the 
sale and while the goods were in possession of the 
buyer.*8 


[§ 607] d. Injury to, or Conversion of, Goods by 
Third Person. Where. title to the goods has passed 
to the buyer, he has a right of action against a third 
person who takes possession of the goods and con- 
verts them to his own use,?® but the seller has no 
right of action in such case.4° Where title has not 
passed to the buyer, he has no right of action for 
conversion of the goods,*! but a purchaser from: him 
who takes possession of the goods is liable to the 
original seller for their conversion.*2 So, where 
goods are shipped C. O. D., a purchaser from the 
buyer, receiving the goods from the carrier without 
satisfying the seller’s lien for the purchase price, 1s 
liable to the seller for conversion.**? Where goods 
are delivered by a carrier to the wrong person, who 
accepts and uses them, the buyer has no right of ac- 
tion against him for conversion after such buyer has 


34. South San Francisco Packing, 
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7 
Tex.—American R. Express Co. v. 
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rescinded the sale and received back the purchase 
money from the seller,‘4 nor has the seller any right 
of action against the person receiving the goods 
where, with full knowledge of the facts, he accepts 
from such person the full purchase price.*® 


Injury to, or destruction of, goods.*® A buyer seek- 
ing to recover for loss of, or injury to, the goods 
through the negligence of a third person must re- 
cover on the strength of his own title,*°” and if title 
has not passed to him, he has no right of action for 
the loss or destruction of the goods.*®% So, since a 
buyer of goods shipped under a bill of lading in the 
name of the consignor, with draft for the price at- 
tached, acquires no title to the goods until payment 
of the draft, 47 if the goods are destroyed before pay- 
ment, the buyer has no right of action against the 
carrier whose negligence caused the loss, #8 nor will 
payment of the draft by him after the loss and before 
commencement of the action give him the right to 
sue.*® <A buyer of goods subsequently attached for 
a debt of the seller may maintain an action against 
the attaching officer for injury done by him to the 
goods.°° 

[§ 608] e. Risk of Loss or Injury®!—(1) In Gen- 
eral, In the absence of statute or agreement, the 
risk of loss or injury as between the buyer and the 
seller must be borne by the party who has title to the 
goods at the time such loss or injury ocecurs,°®? and 
so if the title has passed the risk will be upon the 


51. Cross references: 


CLG:, .CO: Ve Jacopsen, 183 Cal 13i, 190 
P 1628; Drain v. La .Grange’ State 
Bank, 303 Ill. 330, 135 NE 780; Oswe- 
go Starch Factory v. Lendrum, 57 
Iowa 573, 10 NW 900, 42 AmR. 53. 


35. Poor v. Woodbury, 25 Vt. 234. 


36. Hussey v. Thornton, 4 Mass. 
405, 3 AmD 224; Bradley v. Obear, 10 
IN T4775 


37. Bradley v. Obear, supra. 

38. Gilbert v. Hudson, 4 Me. 345; 
Hussey v. Thornton, 4 Mass. 405, 3 
AmD 224 (dictum); Bradley v. Obear, 
10 N. H. 477. 


39. White v. Ayer, etc., 
(Ky.) 116 SW 349; Gulf, ete., 
v. Hughes, (Tex. Civ. ADetss SW 719. 


40. Bowman vy. Adams, 45 Ida. 217, 
261 P 679; McCarty v. Vickery, 12 
JOnnS.W ON. YX.) -o 48. 


[a] Sale with agreement to re- 
purchase.—A seller of sheep agreeing 
to repurchase those fattened for mar- 
ket is without title or right of pos- 
session to sustain conversion against 
the buyer’s mortgagee. Bowman v. 
Adams, 45 Ida. 217, 261 P 679. 


{b] Right to maintain trespass.— 
After a delivery of goods sold, the 
seller cannot, on account of fraud in 
the contract, forbid the goods to be 
taken away, and bring an action of 
trespass against the person taking 
them away. McCarty v. Vickery, 12 
Johns. :(N. Y.) 348. 


41. Gilbert v. Copeland, 22 Ga. A. 
753, 97 SE 251; Brooks v. Tyner, 38 
Okl. 271, 132 P 683. f 

42. Ala.—Albany Warehouse Co. 
v, EH. Bt Fisk. Cotton Co., 16 Ala. A. 
256, 76 S 988 [certiorari den 201 Ala. 
695, 77 S 999]. 

Ga.—American Writing Mach. Co. 
v. Bobo, 31 Ga. A. 540, 121 SE 246. 


Ky.—Templeman y. Salisbury, 222 
Ky. 53, 299 SW 1095. 

Me.—Wyman v. Carrabassett Hard- 
wood Lumber Co., 121 Me. 271, 116 A 
729. 

Mo.—Hisenberg v. Nelson, (A.) 247 
SW 244, 


Voelkel, (Commn. A.) 252 SW 486 
[rev (Civ. A.) 236 SW 555]. 

Wash.—Turner vy. Benz, 153 Wash. 
12355279 -P 398. 


[a] Extent of recovery.—(1) In 
an action by the vendor, who had 
agreed to transfer title to a farm and 
personalty: thereon on the purchas- 
er’S payment of the purchase price, 
against a third party, to whom the 
purchaser had sold the personalty 
without having paid the vendor the 
purchase price, the value of articles 
which the vendor recovered at the 
time he retook possession should be 
allowed in mitigation of damages. 
Wyman v. Carrabassett Hardwood 
Lumber Cos,121 Mew 271% 116 A729. 
(2) The vendor could not recover for 
conversion of articles of which he had 
recovered possession at the time of 
trial, and which had not been injured 
during defendant’s possession. _Wy- 
man v. Carrabassett Hardwood Lum- 
ber Co., supra. 

43. American R. Express Co, v. 
Voelkel, (Tex. Commn. A.) 252 SW 
486 [rev (Civ. A.) 2836 SW 555]. 
Farmers’ Cotton Oil Co. v. At- 
ete, (R.. Co.) 202) Ala. 49; 79S 


Farmers’ Cotton Oil Co. v. At- 
ete., R. Co., supra. 
Risk of loss or injury as be- 
tween buyer and seller see infra §§ 
608-611. 

46%. Pee Dee Mfg. Co. v. Georgia 
R., ete., Co., 144 Ga. 17%, 86 SE 551. 


4614. Wichita Valley R. Co. v. 
Friedman, (Tex. Civ. A.) 262 SW 116. 


47. See supra § 598. 
48. Pee Dee Mfg. Co. v. Georgia R., 
etc., Co., 144 Ga. 176, 86 SE 551; Del- 


gado Mills v. Georgia R., etc., Co., 144 
Ga. 175, 86 SE 550; Kleinhans v. Ca- 
nadian Pac. R. Co., 203 App. Div. 715, 
196 NYS 862 [rev 118 Misc. 251, 193 
NYS 25]. 


49. Delgado Mills v. Georgia R., 
ete., Co., 144 Ga. 175, 86 SE 550. 

50. Richardson vy, Kimball, 28 Me. 
463. 


Loss or injury to goods sold on: 
Approval see supra § 422. 
Condition see infra §§ 1202, 12038. 
Sale or return see supra § 474. 

Risks of transportation as dependent 
a delivery generally see Supra § 


52. U. S.—Johnson y. Charles F. 
Garrigues Co., 22 F. (2d) 454 [mod on 


other grounds 30 F. (2d) 251]; Don- 
lan v. Turner, etc., Lumber Co., 282 
Fed. 421 [aff 275 Fed. 71]; Pampa 


Grain Co. v. Oklahoma City Mill, etc., 
Co., 248 Fed. 477, 160 CCA 487 [rev 
237 Fed. 715, and certiorari den 248 
U. S. 582, 39 SCt 287, 63 L. ed. 432]. 


Ala.—Armour Fertilizer Works v. 
Cox, -23 Ala, A. 566, 129 S 320: : 


Cal.—J. S. Potts Drug Co. v. Bene- 
dict, 156 Cal. 322, 104 P 432, 25 LRA 
NS 609; Puritas Coffee, etc., Co. v. De 
Martini, 56 Cal. A. 628, 206 P 96; Hen- 
derson v. Lauer, 40 Cal. A. 696, Loi 
811; Bryan El. ‘Co. v. Law, 31 Cal. A. 
216, 160 P 174. 


Mee eae ae v. Holmes, 51 Conn. 
Ga.—McCook v. Halliburton-Myers 
Co., 14 Ga, A. 381, 80 SE 863. 
Mo. ——Icenhower v. Day, (A.) 11 SW 
(2d) 1110. 


. Humphrey Sup- 
ply Co., 43 Nev. 208, 183 P 523. 

INES ows v. Whitaker, 71 N. 
Y. 291, 27 AmR 42 [aff 8 Hun 260]; 
Kein ev. Tupper, 52 N. Y. 550, [aff 33 
N. Y: Super. 465, 43 HowPr 437]; 
Russell v. Carrington, 42 N. Y. 118, 1 
AmR 498; Terry v. Wheeler, 25 N. Y. 
520; Joyce v. Adams, 8 N. Y. 291 [aff 
4 N. Y. Super. 1]; Bradley v. Wheel- 
er, ZhuN. Y. Super: 18. [aff 44 Ne We 
495]; Hall’s Safe, etc., Co. v. Reike, 2 
IN YiCity Cte 271. 

N. C.—Early, ete., Co. v. Aulander 
Flour Mills, 187 N. C. 344, 121 SE 539; 
Penniman v. Winder, 180 N. C. 73, 103 
SE 908; Richardson v. Insurance Co. 
of North America, 136 N. C. 314, 48 SE 
38s 

Pa.—Collins v. Oliver, 299 Pa. 372, 
149 A 647; Miller v. Seaman, 176 Pa, 
291, 85 A 134. 
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buyer,** although he may not at the time be entitled 
to the possession;°* but an absolute and unqualified 
obligation assumed by the seller to deliver the goods 
may place the risk upon him until delivery, irrespec- 
tive of the question of the passing of title.°° 
rule, under a merely executory contract the risk of 
loss of, or injury to, the goods is on the seller.°® Con- 
sequently the risk is on the seller if anything remains 
to be done to complete the sale, as counting, weigh- 
ing, or measuring to determine the quantity or 
price,°’ or the goods. are to be selected and identi- 
fied,°> and the buyer may recover any advance 
So if the right of 


made upon the purchase price.°® 


Tenn.—Williams ve Allen, 10 
Humphr. 337, 51 AmD 709. 


Tex.—Malone v. Dawson, 117 Tex. 
3877, 5 SW (2d) 965, 60 ALR 665 [rev 
(Civ. A.) 283 SW 634]; Christian v. 
Moore, (Civ. A.) 252 SW 1116; Rob- 
ert McLane Co. v. Swernemann, (Civ. 
A.) 189 SW 282; Alsworth v. Rep- 
pert, (Civ. A.) 167 SW 1098. 


Va.—Geoghegan v. Arbuckle, 139 
Va. 92, 123 SE 387, 36 ALR 399. 


W. Va.—Vaccaro v. Farris, 92 W. 
Va. 655, 115 SH 830. 


Man.—MecDill v. 
454, 


Ont.—Ferguson v. Eyer, 43 Ont. L. 
190; May v. Conn, 23 Ont. L. 102, 18 
OntWR 141, 146. 


N. W. Terr.—Snow v. Wolseley Mill- 
ieaCoue td aM yLerrs L123; 


[a] Loss due to delay in shipment 
on account of falling market follows 
title. Geoghegan vy. Arbuckle, 139 Va. 
92, 123 SE 387, 36 ALR 399. 


[b] Agreement for storage of 
goods.—The risk of the loss of prop- 
erty stored with a warehouseman as 
between seller and purchaser is on 
the one who is vested with title, in 
the absence of an agreement to the 
contrary, and an agreement in the 
contract of sale for the storage of 
such property, although making the 
warehouseman a bailee for the benefit 
of both parties, did not cast the risk 
upon the seller. Christian v. Moore, 
(Rex. Civ. A.) 252, Sw 1116. 


53. See cases supra note 52; 
infra note 54. 

Acts constituting transfer of title 
see supra § 531 et seq. 


54. Thompson v. Brannin, 94 Ky. 
490, 21 SW 1057, 15 KyL 36; Richard- 
son v. Insurance Co. of North Ameri- 


Hilson, 30 Man. 


and 


ca, 136 N. C. 314, 48 SE 738. See al- 
so infra § 610. 
55. Bigler v. Hall, 54 N. Y. 167. 


56. Cal.—J. S. Potts Drug Co. v. 
Benedict, 156 Cal. 322, 104 P 432, 25 
LRANS 609; Pfoh v. Porter, 23 Cal. 
A. 59, 1387 P 44. 


Kan.—Stewart v. Henningsen Prod- 
uce Co., 88 Kan. 521, 129 P 181, 50 
LRANS 111, AnnCas1914B 701. 

La.—Garrett v. Crooks, 15 La. Ann, 
483. 

N. H.—wWilson v. Clark, 60 N. H. 
352. 

ING XY. Ine. 
N. B. Goor Oil Co., 187 App. Div. 532, 
175 NYS 878. 

Pa.—Frick v. Gruver, 28 Pa, Dist. 
896; Fee v. Emporium Lumber Co., 
Si. Paw 0.0 568. 

Philippine—Roman vy. Grimalt, 6 
Philippine 96. 

Wash.—Holt Mfg. Co. v. Jaussaud, 
132 Wash. 667, 283 P 35, 38 ALR 1312. 

Wis.—Thomas v. Tolford, 70 Wis. 
155, 35 NW 293. 

{a] Illustration.—W here 


grapes 


were sold on the vines to be delivered! 9 SCt 255, 32 L. ed. 636; 
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ute.®4 


at a railroad station, and they were 
injured by a rain storm before they 
were picked, the contract was execu- 
tory and the loss fell on the seller. 
Pfoh v. Porter, 23 Cal. A. 59, 137 P 44, 


[b] Goods to be manufactured.— 
Where goods to be manufactured are 
an entire quantity and there is noth- 
ing to indicate a contrary intention, 
the risk of loss attaches to the buy- 
er only when the goods are all com- 
plete and ready for delivery. Stew- 
art v. Henningsen Produce Co., 88 
Kan. 521, 129 P 181, 50 LRANS 111, 
sa Sa ate a 701. 


Ga.—Deadwyler v. Karow, 131 
Ga "Sen, 62 SE 172, 19 LRANS 197. 

Ky.—Thompson v. Brannin, 94 Ky. 
490, 21 SW 1057, 15 KyL 36; Crawtord 
v. Smith, 7 Dana 59. 

La,—Hamilton v. Himer, 20 La. Ann. 
391; Rhea v. Otto, 19 La. Ann. 123; 
Seris v. Bellocg, 17 La. Ann. 146; 
Shuff v. Morgan, 9 Mart. 592. 


Me.—Cushman v. Holyoke, 
289. 


Mich.—Wagar v. Farrin, 71 Mich. 
370, 88 NW 865. 


Ni Y.—Kein vi 'Tuffer,-52°N. Y. 550 
[aff 33 N. Y. Super. 465, 43 HowPr 
437]; Gerard v. Prouty, 34 Barb. 454; 
Rapelye v. Mackie, 6 Cow. 250. 


Pa,—Miller v. Seaman, 176 Pa. 291, 
35 A 134; Lester v. McDowell, 18 
Pa. 91; Fee v. Emporium Lumber Co., 
37, Pa. Co, 568: 

Tenn.—Williams Vv. Allen, 10 
Humphr. 337, 51 AmD 709. 

Va.—Dixon v. Myers, 7 Gratt. (48 
Va.) 240. 


Eng.—Simmons v. Swift, 5 B. & C. 
857, 11 ECL 712, 108 Reprint 319. 

Newfoundl.—Harvey v. Goodfellow, 
7 Newfoundl. 834; Henderson vy. 
Brown, 1 Newfoundl, 74. 


[a] Waiver.—The waiver of the 
benefit of Civ. Code art 2433, which 
puts the thing sold at the risk of the 
seller until the weighing, is the waiv- 
er of an important legal right, and. an 
expressed or implied agreement to 
waive it must be distinctly proved. 
See Ns v. Pritchard, 10 La. Ann. 


58. Ala.—Browning v. Hamilton, 
42 Ala. 484. 


Iowa.—Davis v. Budd, ab Iowa 144, 
14 NW 211. 


Me.—Levasseur v. Cary, 3 A 461. 

N. H.—Bailey v. Smith, 43 N. H. 141. 

Pa.—Hutchinson y. Hunter, 7 Pa. 
140. 

59. Williams v. Allen, 10 Humphr. 
(Tenn.) 337, 51 AmR 709. 


60.. John .B. Frey Co. iv. S., Silk; 
Ine., 245 Mass. 534, 140 NE 259. 


61. John B. Frey Co. v. S. Silk, 
Inc., supra. 

62. Reed v. McDonald, 22 Cal. A. 
701, 136 P 506. 


63. Tillson' v. U.S., 


34 Me. 


129 Ue Seon, 
Elmore y. 


[§ 608 


inspection at the point of destination is a condition 
precedent under the contract of sale, the risk of loss 
is on the seller;®° but if itis a condition subsequent, - 
the risk is on the buyer in the absence of an intent 
to the contrary.®! 
tory within the rule where the contro] of the goods, 
retained by the seller, is only such as will enable 
him to check them as they are being removed.°? 
risk under an executory contract may, however, be 
assumed by the buyer,®* or imposed on him by stat- 
Where an article is held under an agreement 
for lease or sale, with an option to purchase for a 
fixed sum, providing that the lessee shall be lable 


A contract of sale is not execu- 


The 


Kearny, 23 La. Ann. 479; Hamilton 
v. Eimer, 20 La. Ann. 391; Kelham v. 
Carroll, 20 La. Ann. 111; Warner v. 


Warner Sugar Refining Co., 117 Misc. 
247, 192 NYS-~=151 [aff 202 App. Div. 
789' mem, 194 NYS 987 mem]. 


[a] . Construction of contract.—A 
contract for the sale of dressed gran- 
ite, which provided that the purchas- 
er should aSsume the risk of dam- 
age to cutting on such stone while 
being transported, meant “injuries to 
the smooth surface or the sharp edg- 
es of the cut granite in the course of 
transportation, and not to the loss 
by a peril of the sea of the granite, 
with its cutting uninjured.” Tillson 
v.20 Us, Ss 1295 UWS. 101, 19 (SCtezo5 a2 
L. ed. 636. 


[b] Cc. I. F. contract.—A contract 
for the sale of sugar to be shipped by 
steamer from the Philippine Islands 
to New York provided for “landed 
weights, tare 2 per cent., cost, insur- 
ance and freight. Payment by buy- 
ers’ opening c New ¥ork cred- 
it for approximate amount of invoice 
at 90 days’ sight, against which sell- 
ers to draw for not exceeding 90 per 
cent. of invoice amount; full ship- 
ping documents, including policy of 
insurance for invoice vaiue plus 10 
per cent., attached to draft. Payment 
of balance of invoice to be made in 
New York after completion of deliv- 
ery and settlement of outturn weights 


and tests. Delivery to be ‘ten- 
dered ex vessel in port of 
New York. . Damaged, if any, 
to be taken at a fair allowance. 


- In event of total loss buyers 
to “collect insurance and effect set- 
tlement with sellers for the full 
amount of invoice.” It was held that, 
if the words, ‘“‘Damaged, if any, to be 
taken ata fair allowance,’ were elim- 
inated, as having been inadvertent- 
ly inserted, as prayed in the seller’s 
action for reformation, the contract, 
so reformed, could reasonably be con- 
strued as casting the risk of loss up- 
on the buyers, it being presumably 
intended that such risk should be 
borne by the party who under the 
contract was to receive the benefit of 
the insurance. Warner v. Warner 
Sugar Refining Co., 117 Misc. 247, 192 
NYS 151 [aff 202 "App. Div. 789, 194 
NYS 987]. 


64 Augusta Nat. Bank v. Augusta 
wae etc., Co., 104 Ga. 403, 30 SE 


{a] Constitutionality of statute.— 
The provision in Aets (1853-1854) p 
56,aS amended by Acts (1884-1885) pp 
45, 52, that a purchaser of cotton un- 
der a sale for cash shall be liable to 
the seller for the destruction of the 
cotton before payment of the price, 
is not unconstitutional, although the 
act further provides that under such a 
sale the title shall not pass to the 
purchaser until the price has been 
paid. Augusta Nat. Bank y. Augusta 
Cogn etc., Co., 104 Ga. 403, 30 SH 


Uniform Sales Act see infra § 611. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


. 
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for the value of the article if destroyed or not re- 
turned, the election to purchase is final, and a sub- 
sequent default and offer to return the article, where 
it is thereafter destroyed, is not enough to relieve 
the holder from liability for the price or value there- 


of.85 
[§ 609] (2) Before Delivery. 


If until delivery 
the sale is not complete, the goods are ordinarily at 
the risk of the seller,®® although the intent of the 
parties will govern, and if such intention appears, 
the risk may be on the buyer even before delivery.°* 
But where there is an unconditional sale of specific 
goods in a deliverable state, the title vests at once 
in the buyer, without delivery, unless a contrary 
intention appears,°* and the risk of loss before de- 
livery is on him,®® notwithstanding something re- 
mains to be done to ascertain the amount due.7° 
title does not pass until delivery by a carrier at the 
point of destination,’ the seller is liable for loss of, 
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point;72. and where goods are sold f. 0. b. place of 
shipment, but shipment is delayed, and the goods 
destroyed on the seller’s premises before they are 
placed in a ear for shipment, the loss falls on the 
So, where the seller ships goods to his own 


order, with draft attached to the bill of lading, such 


If 


bill to be delivered to the buyer on payment of the . 
draft, there is no delivery of the goods to the buy- 
er,’* and title does not pass*® until the draft is paid, 
and the risk of loss or injury to the goods before pay- 
ment must be borne by the seller,’® unless the stat- 
ute provides otherwise,‘* or the buyer unreasonably 
delays paying the draft.’® 
by the failure of the buyer to furnish transportation 
facilities as he agreed to do, he, and not the seller, 
must bear the loss of the goods.7° 

[§ 610] (8) After Delivery. Where the goods are 
lost or destroyed after they have been delivered to 
the buyer with the intention of passing the title, the 


If delivery is prevented 


or injury to, the goods before they reach such ! loss must fall upon the buyer,®° and this is true al- 


65. Ainsworth vy. Rhines, 34 Misc. 
372, 69 NYS 876. 


66. Ga.—Gunn vy. Knoop, 73 Ga. 
510; Sparrow v. Pate, 67 Ga. 352. 


Ind.—Temple v. Aders, 38 Ind. 506; 
Ricketts v. Hays, 138 Ind. 181. 


Ky.—Brown vy. Childs, 2 Duv. 314. 


La.—Maillard v. Nihoul, 21 La, Ann. 
412; Blackman v. Hoey, 18 La. Ann. 
23; Lincoln v. Visoso, 3 Mart. N. S. 
325; California Fruit Exch. v. John 
Meyer, Inc., 8 La. A. 198, 201 [aff 
166 La, 9, 116 S 575]. 


Mich.—Allis v. Voight, 90 Mich. 125, 
51 NW 190. 


Mo.—Fairbanks y. Richardson Drug 
Co., 42 Mo. A. 262; George v. Dean, 17 
Mo. A. 332. 


N. H.—Towne v. Davis, 66 N. H. 396, 
22 A 450. 


N. J.—McNeal v. Braun, 53 N. J. L. 
617, 28 A 687, 26 AmSR 441. 


N. Y.—Higgins v. Murray, 73 N. Y. 
25208 epigier! vo Meall® 54 INVA. e605 
Chase v. Union Stone Co., 63 HowPr 
336; Williams v. Littlefield, 12 Wend. 
362. 


Oh.—Black v. Webb, 20 Oh. 304, 55 
AmD 456. 


Pa.—Miller v. Seaman, 176 Pa. 291, 
35 A134; Bigley v. Risher, 63 Pa. 152; 
McCandish v. Newman, 1 Phila. 268. 


Porto Rico.—Wantzelius v. J.T. 
Silva Banking, etc., Co., 17 Porto Rico 
33. 

Tenn.—East Tennessee, etc.,,R. Co. 
v. Nelson, 1 Coldw. 272. 

Eng.—Elphick y. Barnes, 5 C. P. D. 
321. 

Man.—McDill 
454. 

67. Barker vy. Freeland, 91 Tenn. 
112, 18 SW 60; Morgan v. King, 28 W. 
Via. dood AmR 633; Harvey v. Good- 
fellow, 7 Newfoundl. 834. 


68. See supra §§ 534, 552. 


69. U. S.—Pampa Grain Co. vy. Ok- 
Jahoma City Mill, ete., Co., 248 Fed. 
477, 160 CCA 487 [rev 237 Fed. 715, 
and certiorari den 248 U. S. 582, 39 
SCt 287, 63 L. ed. 432]; McElwee Vv. 
Metropolitan Lumber Co., 69 Fed. 
302, 16 CCA 232. 


Cal.—J. S. Potts Drug Co. v. Bene- 
dict, 156 Cal. 322, 104 P 432, 25 LRA 
NS 609; Girdner v. Beswick, 69 Cal. 
412510 ’p 278. 

Ga.—aAllen v. Hollis, 31 Ga. 143. 


- Ky.—Thompson vy. Brannin, 94 Ky. 
ey 21 SW 1057, 15 KyL 36; Sweeney 

. Owsley, 14 B. Mon. 413; Newcomp 
is Cabell, 10 Bush 460; Buffington Vv. 
Ulen, 7 Bush 231; Willis v. Willis, 6 
Dana 48. 


v. Hilson, 30 Man. 


La.—Rhea v. Otto, 19 La. Ann. 123. 
Me.—Penley v. Bessey, 87 Me. 530, 
33 A 21; Chase v. Willard, 57 Me. 157; 
Wing v. Clark, 24 Me. 366. 
Qe crash v. Rush, (A.) 284 SW 

5. 

N. Y.—Bradley v. Wheeler, 44 N. 
Y. 495 [aff 27 N. Y. Super. 18]; Rus- 
sellivv.. :-Carrineston,:42) "NY 11851 
AmR 498; Terry v. Wheeler, 25 N. Y. 


520; 


Oh.—Davis v. Parker, 
152, 7 OhNP 382. 


Tenn.—Goodrum Vv. 
Humphr. 542. 

Wis.—Upham Mfg. 
80 Wis. 34, 49 NW 28. 

Ont.—Ferguson v. Byer, 43 Ont. L. 
90. 


Hubbard v. O’Brien, 8 Hun 244. 
5 OhS&CP 


Smith, 3 


Co. v.. Sanger, 


70. Upson v. 
500; Gill v. Benjamin, 
25 NW 445, 54 AmR 619. 


Holmes, 51 Conn. 
64 Wis. 362, 


71. See supra § 565 et seq. 

72. Job v. N. B. Cook Oil Co., 187 
App... Diy. 532. 175, NYS 8783" Brick 
v. Gruver, 28 Pa. Dist. 896. See also 
supra § 371. 

73. Grammes vy. Landis, 30 Pa. 
Dist. 705. 

74. See supra § 367. 

75. See supra § 598. 

76. U. S.—Gibson v. Vinton, 21 F. 
(2d) 168. 

Ala.—Louisville, ete, R. Co. v. 
Sarris, 209 Ala. 217, 95 S 903. 

Cal.—Henderson v. Lauer, 40 Cal. 
AY 696; LSP BT, 

Ga.—Smith v. Callaway, 29 Ga. A. 


565, 116 SE 214 [aff 157 Ga. 727, 121 
SE 684]; Cartersville Grocery Co. v. 
Rowland, eG. * 42, 86 SE 402; 
Moss y. Sell, 8 Ga. . 588, 70 SE 18. 


N. C.—Early, on Co. v. Aulander 
Flour Mills, 187 N. C. 344, 121 SE 


O89; Penniman v. Winder, 180 N. Cc. 
73, 103 SE 908. 
Tex.—Edwards v. Wolf, (Commun. 


A.) 23 SW (2d) 700 [rev (Civ. A.) 
12 SW (2d) 1056]. 


77. See infra § 611. 
78. Turner Looker Co. v. Hind- 
man, 298 Mo. 61, 250 SW 388 [aff 


(A.) 282 SW 1076]. 


[a] Illustration.—Where the ven- 
dor delivered goods to a carrier, and 
they were transported to their des- 
tination and the vendor performed 
all that it had agreed to do, and the 
vendees were not making any claim 
to the contrary but were failing and 
continuing unreasonably to fail in 
performing their part of the con-+ 
tract, by paying draft attached to 
the bill of lading, the vendor had 


the right to treat the goods as the 
property of the vendee and to require 
the vendee to pay therefor upon their 
destruction by fire, the goods being 
of a particular brand, although un- 
der the terms of the bill of lading 
the goods were deliverable upon the 
order of the vendor. Turner Looker 
Co. v. Hindman, 298 Mo, 61, 250 SW 
388 [aff (A.) 232 SW 1076]. 

79. American Oak Extract Co. v. 
Ryan, 104 Ala. 267, 15 S 807; Dela- 
houssaye vy. Adeline Sued. Factory 
Co., 50 La. Ann. 544, 23 S 61 


80. Ala. et eaoak PRA Se Works 
v. Cox, 23 Ala. A. 566, 129 S 320. 
Ark.—Clark v. Pickler, 168 Ark. 


818, 271 SW 462. 


Ga.—Denman vy. Cherokee Iron Co., 
56 Ga. 319. 


Tll.— Maffei v. Ginocchio, 299 Tl. 
254, 132 NE 518 [aff 220 Ill. A. 299]; 
Telford v. Albro, 60 Ill. A. 359; Mc- 
Kinzie v. Stretch, 5S LAR Sars 
Riley v. DuBois, 14 Ill. A. 236. 


eps Paap v. French, 1 Blackf. 


Iowa.—Butterick Pub. Co. v. Bai- 
ley, 105 Iowa 326, 75 NW 189; Sedg- 
wick v. Cottingham, 54 Iowa 512, 6 
NW 738; Dierkson, v. Cass County 
Mill, etce., Co., 42 Iowa 38; Bogy v. 
Rhodes, 4 Greene 133. 


Ky.—Howard y. St. Louis Jewelry 
Co., 146 Ky. 160, 142 SW 241; Mon- 
arch v. Matthews, 9 SW 500, 10 Kyi 


La.—American Hardwood Lumber 
Co. v.. Kesterson, 147 La. 840, 86 S 


285; Fearn v. Maltby, 9 La. Ann. 8; 
Kiper v. Nuttall, 1 Rob. 46. 

Me.—Phillips v. Moor, 71 Me. 78; 
Rice v. McLarren, 42: Me. 157; Cush- 
man v. Holyoke, 34 Me. 289; Pearce 
v. Norton, 10 Me. 252 

Mass.—Foster v. Rockwell, 104 
Mass. 167. 

Mich.—Kalamazoo Tank, etc., Co. 
v. Shiek, 248 Mich. 118, 226 NW 832. 


Minn.—Mobile Fruit, ete. Co. v 
McGuire, 81 Minn. 232, 83 NW’ 833. 

Miss.—Strauss v. National Parlor 
Furniture Co., 76 Miss. 343, 24 S 703. 

N. Y.—Burrows v. Whitaker, 71 
Ninn 291,527 4 Am R 142); Waldron vy. 
Romaine, b2.N. Y. 368. 

Pa.—Dailey v. Green, 15 Pa. 118; 
Bolton v. Ackerman, 8 Pa. Co. 549. 

Philippine-—De Lizardi v. Yaptico, 
30 Philippine 211. 

Porto Rico.—Martinez v., Pagan, 17 
Porto Rico 462. 

Si C:——Bunch va, Smith, 88aSo Cy i: 
581. 

Tex.—J. I. Case Threshing Mach. 
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though the goods must still be weighed or measured 
in order to ascertain the amount due the seller,®! or 
some other act remains to be done by the seller in 
relation to the goods.*? So, where delivery to a car- 
rier is delivery to the buyer,** and passes title to 
him at the place of shipment,’* the risk of loss or 
injury after such delivery is on the buyer.*® So too 
the goods are at the risk of the buyer after a valid 


tract calls for, the buyer is not liable for the loss or 
injury to the goods.’® If, after delivery, the seller 
retains possession of the goods by permission of the 
buyer or under an agreement to take care of them 
for a certain time, he is lable for injury caused by | 
his neglect to keep the goods safely;®° but he is 
bound to exercise only the care of a reasonably pru- 
dent man,®! and is not responsible for a loss not due 


tender and refusal to accept,®® or if the goods are 
placed at his disposal with access for the purpose * 
But the tender or delivery must be one 
that the buyer is bound to accept,** and if there is a 


of removal.87 


tender or delivery of a quantity greater than the con- 


$e: v. Lochridge, (Civ. A.) 195 SW 
Vt.— Griswold v. Scott, 66 Vt. 550, 
29 A 1013; Baldwin v. Doubleday, 59 


Wilt, SA 576s" Punt sy. eThurmanisel5 
Vt. 336, 40 AmD 683. 


W. Va.—Bloyd v. Pollock, 
Va. (5. 


Wis.—Pratt v. Peck, 70 Wis. 620, 
NW 410; Ranney v. Higby, 5 Wis. 
62. 

Eng.—Tregelles v. Sewell, 7 H. & 
N. 574, 158 Reprint 600; Browne v. 
Plante wi is ware NiO 822.) bot Reprint 
1067; Martineau v. Kitching, L. R. 
Ka@. 2 436: 


Ont.—May v. Conn, 23 Ont. L. 102, 
18 -OntWR 141, 146; Cox v. Jones, 
24°U. C. OQ) Bi 8s Awtlantic Fruit Co. 
v. Oke, 16 OntWN 121. 


Que.—Chevalier v. Pesner, 60 Que. 
Super. 31, 67 DomLR 598. 


Newfoundl.—Harvey  v. 
low, 7 Newfoundl. 834; Murray v. 
Goodridge, 7 Newfoundl. 760. 


[a] Theft of car.—An automobile 
buyer, having hired a third party, 
from whom the seller had purchased 
the automobile, to teach him to op- 
erate it and to perform the mechani- 
cal work necessary to keep it in good 
running order, could not recover for 
loss of the car from the seller, on 
the third party’s failure to return 
the car after the purchaser had left 
it with the third party for repairs. 
Henry v. Rozgonyi, 187 NYS 567. 


[b] Loss of weight.—A seller of 
cotton, marked “weights guaran- 
teed,’ was not liable for damages ac- 
cruing after delivery and acceptance, 
from exposure to weather, resulting 
in loss of weight, notwithstanding 
usage that “weight guaranteed” 
means that weight of cotton at com- 
press should govern and, any short- 
age which might then exist should 


PH NN 


Goodfel- 


be refunded. Clark v. Pickler, 168 
Ark. 818, 271 SW 462. 

81. Conn.—Upson v. Holmes, 51 
Conn. 500. 

Iowa.—Sedgwick v. Cottingham, 


54 Iowa 512, 6 NW 738. 

Me.—Cushman vy. Holyoke, 34 Me. 
289. 

N. Y.—Burrows v. Whitaker, 71 N. 
Y. 291, 27 AmR 42 [aff 8 Hun 260]. 

Vt.—Baldwin v. Doubleday, 59 Vt. 
Ost DOs 

Wis.—Gill v. Benjamin, 
362, 25 NW 445, 54 AmR 619; 
Vaughn, 39 Wis. 499. 

N. S.—Ham vy. Smith, 42 N. S. 321. 

Newfoundl.—Harvey v. Goodfel- 
low, 7 Newfoundl. 834. 

Effect of delivery before weighing, 
measuring, or testing see supra § 539. 

g2. Hunt v. Suares, 9 La. 434; 
Russell v. Carrington, 42 N. Y. 118, 
1 AmR 498. 

@3. See supra § 364. 

84. See supra § 565. 


64 Wis. 
Pike vy. 


85. I1l.—Alberti Ve 
Fruit Co., 238 Ill. A. 11. 


N. Y.—Mee v. McNider, 109 N. Y. 
500, 17 NE 424. 


Pa.—Federated Fruit, etc., 
ers v. Born, 94 Pa. Super. 136. 


Tex.—Thomas v. Gulf Banana Dis- 
patch) Co.) (Civ.,A4.) 2605 W s(2da)7665; 
Rule-Jayton Cotton Oil Co. v. Vera 
Gin (Con ( Civ. vA) 26k TSW Voi. 


Wash.—Northern Grain Ware- 
house Co. v. Northwest Trading Co., 
117 Wash, 422, 201 P 903, 204 P 202. 


W. Va.—Vaccaro vy. Farris, 92 W. 
Va. 655, 115 SE 830. : 


Alta.—Mayhew v. Scott Fruit Co., 
8 Alta. L. 66. 


N. S.—Ham v. Smith, 42 N. S. 321. 


Ont.—Schmidt v. Wilson & Can- 
ham, Ltd., 47 Ont. L. 194. 


See also supra § 371. 


fa] Cc. I. F. contract.—(1) Deliv- 
ery is complete under a C. I. F. con- 
tract where the goods are .actually 
delivered to the carrier for trans- 
portation, and the risk of injury in 
transit is on the buyer. Mee v. Mc- 
Niders LO9N NE Ys" 5005 elt) Ninny 424 
Northern Grain Warehouse = 
Northwest Trading Co., 3 
422, 201 P 903, 204 P 202. (2) In an 
action by a buyer against a seller for 
damages to a consignment of goods 
shipped from Calcutta to Seattle un- 
deriia >) \C.) DY Hy.’ <contract,. that the 
goods were not owned by defendant 
when sold to plaintiff was not ma- 
terial, as the goods were appropriat- 
ed to plaintiff's contract, the title be- 
ing transferred from the former own- 
er to defendant and from defendant 
to plaintiff at the time the goods 
were put aboard the _ ship, even 
though plaintiff was not entitled to 
possession until he had received the 
documents and complied with the 
contract. Northern Grain Warehouse 
Co. v. Northwest Trading Co., supra. 


86. Heinberg v. Cannon, 36 Fla. 
601, 18 S 714; Sawyer v. Dean, 114 
Nw °¥. 469) (21 NE 1012: (Hayden: -v. 
Demets, 53 N. Y. 426 [aff 34 N. Y. 


Associated 


Grow- 


Super. 344]; Smith v. Sherwood, 2 
Mexs 460; Weathered v. Golden, 
(Tex. Civ. A.) 34 SW 761; Sawyer, 


etce., Co. v. Robertson, 1 Ont. L. 297. 


87. Ala.—Rattary v. Cook, 50 Ala. 
352. 

La.—Gleason v. Sykes, 18 La. Ann. 
627. 


Me.—Levasseur v. Cary, 3 A 461; 
Chase v. Willard, 57 Me. 157. 


Miss.—Garland v. Stewart, 31 Miss. 
314. 


N. Y.—Hall’s Safe, etc., Co. v. Reike, 
2 NYCityCt 271. 


88. Gilbert v. Merriam, etc., ‘Sad- 
dlery Co., 26 Nebr. 194, 42 NW 11. 


89. Larkin v. Mitchell, ete., Lum- 
ber Co., 42 Mich. 296, 3 NW 904; Win- 
terbotham, v. Paine, 53 N. Y. Super. 
186. 


90. Frymyer v. Wenger, 29 Pa. 


to his lack of care.®? 
[§ 611] (4) Uniform Sales Act. The rules above 


stated®* are either affirmed or modified by various 
provisions of the Uniform Sales Act.°4 


Dist. 438. 


91. Strong v. Morgan, 8 Ida. 269, 
67 P 1123; Milliken v. Randall, 89 Me. 
200, 36 A 75. 


pare Ala.—Thomason vy, Dill, 30 Ala. 


Cal.—Clark vy. Rush, 19 Cal. 393. 
Il].—Race v. Hansen, 12 Ill. A. 605. 


ike a v. Bower, 81 Ind. 
oldZ. 


Fe my nem es v. Hamblin, 40 Miss. 


N. Y.—Dexter v. Norton, 55 Barb. 
572; Olyphant v. Baker, 5 Den. 379; 
Lansing v. Turner, 2 Johns. 13. 


era ge v. Greenwald, 4 Heisk. 
453. 


Eng.—Rugg v. Minett, 11 East 210, 
103 Reprint 985. 


93. See supra §§ 608-610. 
94 See cases infra this note. 


[a] Bill of lading with draft at- 
tached.—(1) Under Uniform Sales 
Act § 22 subd a, providing that, where 
delivery has been made to a buyer, 
and the property’ in the goods has 
been retained by the seller merely to 
secure performance by the buyer of 
his obligations, the goods are at the 
buyer’s risk from the time of such de- 
livery, where goods are delivered to 
a carrier, and a bill of lading, with 
draft attached, is made out to the sell- 
er, to be delivered to the buyer on 
payment of the draft, the goods are 
at the buyer’s risk after delivery to 
the carrier. Alderman v. Westinghouse 
Air Brake Co., 92 Conn. 419, 103 A 267; 
Smith Co. v. Marano, 267 Pa. 107, 110 
A 94, 10 ALR 697; Northern Grain 
Warehouse Co. v. Northwest Trading 
Co., 117 Wash. 422, 201 P 903, 204 2 
202. (2) It makes no difference to a 
buyer who has agreed to pay freight 
whether the sight draft is presented 
to him attached to-the bill of lading 
drawn to his own order or to a bill 
drawn to the order of the seller and 
indorsed in blank. Alderman v. West- 
inghouse Air Brake Co., supra. (3) 
Where goods were shipped from Na- 
ples under a bill of lading, which was 
issued to the shipper’s order and in- 
dorsed in blank, and which was to 
have been delivered to a Naples bank 
for the buyer upon payment for the 
goods, but was not so delivered be- 
cause of delay in obtaining shipping 
documents from the steamship com- 
pany, the title to the goods passed 
upon their delivery to the ship, and 
they were at the buyer’s risk when 
the ship was thereafter sunk by a sub- 
marine. Maffei v. Ginocchio, 299 Ill. 
254, 182 NE 518. 


[b] Sale f. 0. b. place of shipment. 
—Under Uniform Sales Act § 22 subd 
a, where goods are sold f. o. b. place 
of shipment and title is reserved in 
the seller until payment of the price, 
the goods are at the buyer’s risk from 
the time of delivery to the carrier. 
Standard Casing, Ine. v. California 
Casing, Co., Inc., 233 N. Y. 4138, 135 NH 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 612-613] 


[§ 612] B. Bona Fide Purchasers*—1. Who Are 
—a. In General. 
claim is frequently advanced and language employed 
indicating that parties to other transactions occupy 
the position of bona fide purchasers,®® it is the in- 
tention here to treat only of such rights as arise out 
of a purehase and sale of chattels, and more specifi- 
eally of chattels in which another had or claimed in- 
terest existing at the time of the sale.°7 
to constitute one a bona fide purchaser and entitled 
to protection as such, he must have purchased in good 
faith without notice and for a valuable considera- 
It is well settled that the rules applicable to 
the determination and protection of holders in due 


Bona Fide Purchasess’® 


tion.®§ 


834; McCaskey Register Co. v. Bar- 
sky, 3 Pa. Dist. & Co. 436. 

[ec] Delivery delayed through buy- 
er’s fault.—(1) Uniform Sales Act § 
22 subd b, providing that, where de- 
livery has been delayed through the 
fault of either the buyer or seller, the 
goods are at the risk of the party in 
fault as regards any loss which might 
not have occurred but for such fault, 
where a seller contracted with the 
buyer to deliver, f. 0. b. its cars, pil- 
ings which, when ready for delivery, 
owing to the buyer’s unreasonable de- 
lay in making complete inspection 
and in furnishing cars, were lost ina 
rain storm, the poles were at the risk 
of the buyer, whvu was the party in 
fault. Baltimore, etc., R. Co. v. Car- 
ters, 133 Md. 551,-105 (Ae 5760: (2) 
Where lumber was sold for delivery 
f. 0: b. at—a' certain: siding, and the 
Seller had written the buyer, urging 
immediate orders for shipment be- 
cause of the danger from fire while 
the lumber remained piled in the 
yards near the railroad track, to 
which the buyer replied, promising 
to send shipping instructions in a 
day or two a finding was warranted 
that a delay of ten days in sending 
the shipping instructions was unrea- 
sonable under the circumstances, so 
as to render the buyer liable for the 
loss. Schenning v. Devere, etc., Lum- 
ber Co:;. 173. Wis.-20, 180° NOW. 136: 
(3) No “fault” attaches, so as to im- 
pose risk on the buyer, ‘if the parties 
contract that delayed deliveries may 
be made. Cochrane v. Forbes, 257 
Mass. 135, 153 NE 566. (4) The sell- 
er could not recover for sheep dying 
after the buyer’s default, where it 
could not be determined whether the 
buyer would have taken the sheep 
that died. Humphrey v. Sagouspe, 50 
Nev. 157, 254 P 1074. (5) Where the 
buyer refused to accept draft with 
bill of lading attached unless allowed 
an offset and the goods were destroy- 
ed, delivery was not merely “delayed” 
by his act, within the meaning of the 
statute. Rylance v. James Walker 
Co., 129 Md. 475, 99 A 597. 


[d] In Saskatchewan, under Sale 
of Goods Act (Rev. St. [1920] ¢ 197). 
providing that, where delivery has 
been delayed through the fault of ei- 
ther the buyer or seller, the goods are 
at the risk of the party in fault, the 
buyer must bear the loss of goods 
where delay in delivery was due to 
his default in the performance of a 
condition precedent. Collins v. Wil- 
son, 16 Sask. L. 198, 70 DomLR 643, 
[1922] 3 WestWkly 1086. 


95. “Bona fide purchaser” 8 C. J. 
p 1146. : 


96. Bona fide purchaser: 
Administrator see Executors and Ad- 
ministrators § 660. 
Assignee: 
Generally see Assignments § 140. 
For benefit of creditors see Assign- 
ments for Benefit of Creditors § 
272. 
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While the 


In order 


delivery 


Assignee of: 
In insolvency see Insolvency § 198. 
Assignee of: 
Bill or note see Bills and Notes §§ 
Duly eolioe 
Copyright see Copyrights and Lit- 
erary Property § 250. 
Mortgage see Chattel Mortgages §§ 
419, 428-430 
Attaching creditor see Attachment §§ 
547-589. 
Executor see Executors and Adminis- 
trators § 660. 
Se ee creditor see Executions § 


Mortgagee see Chattel Mortgages §§ 
409-411; Mortgages §§ 474-490. 

Pledgee see Pledges §§ 64-67. 

Trustee in bankruptcy see Bankrupt- 
cy § 226. 


Bona fide purchaser of: 

Bill of lading see Carriers 38 272-— 
278; Shipping [36 Cyc 218 

Bills and Notes §§ 682-735. 

Bonds §§ 100-110. 

County warrants see Counties § 310. 

Homesteads §§ 322-324. 

Motor vehicles § 288. 

Municipal bon'd see Municipal Corpo- 
rations §§ 4231-4238. 

Patent rights see Patents § 383. 

Realty in general see Vendor and Pur- 
chaser [39 Cyc 1687]. 


Receivers’ certificates see Receivers 
[34 Cye 302]. 
Shares of: 
Corporate stock see Corporations §§ 
1186-1190. 
Joint stock companies see Joint 
Stock Companies § 25. 
mene warrant see States [36 Cyc 
Warehouse receipt see Warehouse- 


men [40 Cyc 422]. 

97. Bona fide purchaser from cul- 
pable grantee see Fraudulent Convey- 
ances §§ 525-536. 

Grantee under fraudulent convev- 
ance see Kraudulent Conveyances §§ 
175-197. 

tgs Ala.—Dudley v. Abner, 52 Ala. 
572. , 


Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217. 


Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580; 
Hurd v. Bickford, 85 Me. 217, 27 A 
107, 35 AmSR 353. 


Minn.—Armstrong v. Freimuth, 78 
Minn. 94, 80 NW 862. 


Miss.—Mayes v. 
Miss. 561, 91 S 275. 


N. Y.—Robinson v. Dauchy, 3 Barb. 
20; Beavers v. Lane, 13 N. Y. Super. 
232; Pringle v. Phillips, 7 N. Y. Su- 
perl bi. 

Okl. —Nelson v. Jones, 
219 E667: 

W. Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 

[a] Other statements.—(1) ‘To 
constitute one a bona fide purchaser 
he must at the time he consummates 


Thompson, 128 


93 Okl, 85, 


Rescission of sale. 
has become entitled to protection as a bona fide pur- 
chaser, is actually and effectively rescinded,? .that 
defense is destroyed,* but if there is only an execu- 
tory agreement to rescind, the purchaser is still ac- 
corded protection.4 


[§ 613] b. Title of Purchaser. 
transaction to entitle a person to claim protection 
as a bona fide purchaser, there must be a completed 
of the property’ to the purchaser as own- 


[55 ©.J.] 601 


course of negotiable instruments®® are not in all 
respects identical with those concerning bona fide 
purchasers of chattels.t 


Tf the sale, under which one 


In order for a 


the transaction advance a new and 
valid consideration representing a fair 
cash value for the property, upon the 
implicit belief that the vendor had 
complete title to the article sold, and 
without notice actual or constructive 
of any outstanding adverse right or 
claim.” Richlands+ Brick Corp. Vv. 
Hurst Hardware Co., 80 W. Va. 476, 
479, 92 SE 685. (2) “The essential 
elements of a ‘bona fide purchase’ . 
within the bona-fide purchaser for 
value rule, are a valuable considera- 
tion, the absence of notice, and the 
presence of good faith.” Meyes v. 
Thompson, 128 Miss. 561, 91 S 275. 
(3) “It is only the honest purchaser 
who buys for a valuable considera- 
tion, in the course of trade, without 
notice of any adverse claim or of any 
circumstances which might lead a 
prudent man to suspect such adverse 
claim, who will be protected in his 
title against the true owner.” 
Pringle v. Phillips, 7-N. Y. Super. 157, 
aly 


Consideration see infra §§ 636-642. 
Good faith see infra § 614. 
Notice see infra §§ 615-635. 
if See Bills and Notes §§ 682-735. 


1. Rossman v. Ward, 210 Mich. 426, 
178 NW 41. 


[a] Comparison of rules.—(1) The 
rules as to the effect and nature of 
notice are ‘different in regard to sale 
of chattels from those in connection 
with negotiable instruments. Ross- 
man v. Ward, 210 Mich. 426, 178 NW 
41. (2) The necessity of reasonable 
caution applies to the purchase of 
chattels with at least as much force 
as to transfers of negotiable instru- 
ments, and perhaps, even with in- 
ereased force. Pringle v. Phillips, 7 
N. Y. Super. 157. (3)-There are no 
considerations of public policy, which 
would give to a purchaser of chat- 
tels from a fraudulent vendee, great- 
er immunity, than would be extended 
to an indorser of negotiable paner. 
Danforth v. Dart, 11 N. Y. Super. 101. 


2. Rescission generally see supra 
§§ 224-282. 


3. waetoan v. Williams, 
ENS PYG) ales 


4. pe v. Williams, supra. 
ae Ark.—Puckett v. Reed, 31 Ark. 


48 Hun 


Cal.—Goldstone v. Merchants’ ‘Ice 


ete, Co. 23 Cal. .625, 56. P76: 
. Ga.—yYates v. Jones, 137 Ga. 460, 
73 SE 657. 

Lia. , Deposit 


107 La. 745, 31 S 999. 


Minn.—Armstrong v. Freimuth, 78 
Minn. 94, 80 NW 862; National Bank 
of Commerce v. Chicago, etc., R. Co, 


Co. v. Holzell, 


44 Minn. 224, 46 NW 342, 20 AmSR 
566, 9 LRA 363. 

Mo.—McClure v. Tipton cone! 
Dist., 66 Ill. A. 84. \ 

N. Y.—Beavers v. Lane, 13 N. Y. 
Super. 232. 


*By ALBERT S. ABEL (§§ 612-666). 
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er.© It is not, however, essential to the validity of a 
purchaser’s title that the vendor be aware that the 
specific articles in question are included in the deliv- 
The sufficiency of any delivery, to constitute a 
person a purchaser in good faith, is to be determined 
by the law of the place under which the delivery is 
It is necessary in order to be a bona 
fide purchaser that the interest acquired be a legal 
title,» and the good faith acquisition of a merely 
equitable title or interest does not suffice for this 
One cannot become a purchaser without 
notice of chattels which his vendor does not possess 


enyar 


completed.§ 


purpose.?° 


at the time of the purchase. 


Data v. Alden, 1 Grant 


But see Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896 (where 
the article to be sold was the only 
one of its kind in the possession of 
the seller, and was specifically de- 
scribed as the one to be transferred, 
the sale to be completed when pay- 
ment was made, and where the pay- 
ment was completed while the buy- 


_er was distant from the locality, so 


that the seller still retained posses- 
sion, the circumstances withdrew the 
case from the general rule and made 
the purchase complete in the absence 
of any delivery). 


Phi Order: toh ~~ have be- 
come the bona fide purchaser of the 
lumber acceptance and de- 
livery, actual or constructive, should 
have appeared.” Yates v. Jones, 137 
Ga. 460, 462, 73 SE 657. 


[a] Rule applied.—(1) Where a 


person in good faith made advances. 


on lumber to be sawed, which was 
later sawed and set aside, but never 
marked or accepted by the purchas- 
er, he was not entitled to the pro- 
tection accorded a bona fide purchas- 
er. Yates v. Jones, 1387 Ga. 460, 73 
SE 657. (2) Where measurement of 
the goods in question was necessary 
before delivery thereof should be 
completed, and the purchaser re- 
ceived notice before they were all 
measured, he could not claim protec- 
tion as a bona fide purchaser of any 
part of them. Beavers v. Lane, 13 
N. Y. Super. 232. 


[b] Completed segregation and 
partial actual delivery is a sufficient 
delivery for this purpose. Goldstone 
v. Merchants’ Ice, etc., Co., 123 Cal. 
625: 56 PB 7716. 


{c] Symbolical delivery is suffi- 
cient, if it is the only delivery which 
can be made at the time and place of 
the sale. Puckett v. Reed, 31 Ark. 
131. 

6. Kinsey v. Leggett, 71 N. Y. 387; 
Richards v. Alden, 1 Grant (Pa.) 247. 
See Pritchett v. Griffin, 203 Ill. A. 133. 


[a] Rule applied.—(1) Where the 
personal property in question was 
held by a tenant under an agreement 
in his lease that such chattels should 
be included in the lease, although the 
tenant had given a promissory note 
for the rent, he could not claim the 
property as a bona fide purchaser, and 
stood in no better position than his 
Jandlord. Richards v. Alden, 1 Grant 
(Pa.) 247. (2) Where a person fraud- 
ulently procured the delivery of prop- 
erty by telling the owhers that pay- 
ment for it was on the way, and up- 
on delivery immediately shipped the 
goods in the name of a company in 
which he was interested, but of whose 
existence the owner was ignorant and 
with whom it did not intend to deal, 
to defendant as consignee, who made 
advances on the goods in good faith 
without notice, and who sold the 
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[§§ 613-614 


[§ 614] c. Good Faith. One of the established 
requisites to enable one to qualify as a bona fide 
purchaser is that he shall be a purchaser in good 
faith?” or an honest. purchaser.?? 
authority, and that not in entire harmony, on the 
question as'to whether any distinction is to be made 
between good faith and the absence of notice;'* thus 
it has been said that “good faith” is synonymous with 
“lack of notice,’’!® and that a good-faith purchaser 
is a purchaser for a valuable consideration without 
notice,+® while, on the other hand, the statement 
has been made that a bona fide purchaser must be 


There is but little 


a purchaser in absolute good faith, and for value, 


goods as agent for the company 
named as consignor, defendant could 
not claim the protection accorded to 
a bona fide purchaser, since it had 
shown that the goods were never de- 
livered to it as purchaser, but only as 
an agent. Kinsey v. Leggett, 71 N. 
Nea She 


7. McClure v. Tipton School Dist., 
66 Mo. A. 84. 


[a] Rule applied.—Where goods 
were sold to be used in building a 
school house, the builder being paid 
and title to the material passing from 
time to time, it is a sufficient delivery, 
as against an original owner selling 
materials to the contractor, that these 
materials have been included in an 
estimate on the basis of which the 
school board made one of its periodi- 
cal payments to the contractor. Mc- 
Clure v. Tipton School Dist., 66 Mo. 
A. 84. 


8. Albany Warehouse Co. v. Fisk 
Cotton =Coj 16 AlasvaA. (2565476 Isn985 
[certiorari den 201 Ala. 695, 77 S 
een 


[a] Rule applied.—Where cotton 
was sold in Georgia with the under- 
standing that title should be in the 
seller until after payment and then 
resold to a purchaser, in good faith 
for value and without notice, doing 
business in Alabama, if delivery un- 
der the second sale was in Alabama, 
the laws of that state govern, and 
the second purchaser is to be treated 
as a bona fide purchaser; but if the 
delivery was completed in Georgia, 
Civ. Code (1910) § 4126, declaring that 
such cotton shall not be the buyer’s 
property until fully paid for, gov- 
erns. Albany Warehouse Co. v. F. 
B. Fisk Cotton Co., 16 Ala. A. 256, 76 
S 988 [certiorari den 201 Ala. 695, 77 
S 999]. 

9. Jones v. Zollicoffer, 4 N. C. 645, 
659, 7 AmD 708; Womack vy. Smith, 
11 Humphr. (Tenn.) 478, 54 AmD 51; 
Manley v. Culver, 20 Tex. 143. 


“Whenever, therefore, an innocent, 
honest purchaser, has armed himself 
with the.law, though his equity may 
be postponed, a Court of Equity will 
not take away the defence; but if it 
amount not to a defence at law, the 
complainant in equity would be idly 
spending his money to _ obtain it. 
When a bill therefore is filed by one 
who has the legal title, but who comes 
into equity because he cannot be com- 
pletely relieved at law, it is no de- 
fence for the purchaser to plead that 
he is an innocent purchaser for a 
valuable consideration without notice 
—because the complainant is not 
seeking to disarm him at law, the 
defendant at best having but a wood- 
en sword, incapable of protecting him 
against the assault of a legal claim- 
ant.” Jones v. Zollicoffer, supra. 


10. California Cured Fruit Assoc. 
v.. Stellings-W4i> Cale 713. etbe Pes 206 
Hill v. Burgess, 37 S. C. 604, 15 SH 
968; Womack v. Smith, 11 Humphr. 
(Tenn.) 478, 54 AmD 51; Lewis v. 


Castleman, 27 Tex. 407; 
Culver, 20 Tex. 143. 


“The rule as to bona fide purchas- 
ers does not extend to the assignee 
of an equitable interest.” California 
Cured Fruit Assoc. v. Stelling, supra. 


_[a] Reason for rule.—One whose 
rights are merely equitable is not to 
be permitted to set them up success- 
fully against one combining both le- 
gal and equitable rights in the prop- 
erty. Jones v. Zollicoffer, 4 N. C. 645, 
7 AmD 708; Womack v. Smith, 11 
Humphr. (Tenn.) 478, 54 AmD 51. 


11. Chasnov v. Marlane Holding 
Co., 137 Misc. 332, 335, 244 NYS 455. 


“It cannot be said that a person 
who buys chattels to be acquired by 
his vendor in the future is a purchas- 
er without notice because one cannot 
be held to be without notice as to a 
matter that has not yet happened.” 
Chasnov v. Marlane Holding Co., su- 
pra. 


12. Cal.—California Cured Fruit 
Assoc. v, Stelling, 141 Cal. 713, 75 P 
320; Coats v. Moran, 67 Cal. A. 46, 
220 P. 213% 


Ind.—Kuhns v. Gates, 92 Ind. 66. 


Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217. 


. Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580. 


Minn.—-Armstrong vy. Freimuth, 78 
Minn. 94, 80 NW 862. 


Miss.—Mayes  v. 
Miss. 561, 91 S 275. 


N. Y.—Moyer v. Bloomingdale, 38 
App. Div. 227, 56 NYS 991; Robin- 
son v. Dauchy, 3 Barb. 20. 


{a] Purchase in anticipation of 
confiscation.— Where a statute exists 
confiscating certain classes of prop- 
erty belonging to those who have op- 
posed the federal authorities or pur- 
chasers from them, within a lim- 
ited period prior to restoration of 
federal authority, other than bona 
fide purchasers and those who are 
bona fide purchasers as to third per- 
sons are considered bona fide pur- 
chasers as to the government, a pur- 
chase by one, who has _ regularly 
been: loyal to the government, with- 
out notice of outstanding claims and 


Manley v. 


Thompson, 128 


with the intention of perfecting an ’ 


actual and not a mere pretended sale, 
is in good faith within the meaning 
of the statute, although the purchas- 
er is aware of the approach and im- 
pending arrival of the federal troops, 
the statute not requiring such loyal 
citizens to sacrifice their opportuni- 
ties on the approach of the govern- 
ment forees.. Pollard. v..U. S., 4 Ct. 
Cl) 328 att 164" U. Ss 577 meme 
SCt 1214 mem, 19 L. ed. 620 mem]. 


13.0) Pringles vie Phillips 7 IN. ey. 
Super. 157. 


14. See cases infra notes 15-17. 
15. Hunt v. Gragg, 19 N. M. 450, 
145 P 136: : 


16. Dudley v. Abner, 52 Ala. 572. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
. 
; 
? 


and if his title is tainted with any fraud, the court 
will not be particular to inquire into its generic 
character, it being enough that he is not an honest 
purchaser.t? In application, however, the language 
declaring the identity of the two has been used in 
deciding only that one who purchased with notice, 
although without actual bad faith, was not in the pro- 
tection of a statute applying to purchasers in good 
faith.1’ Where there was no notice of the rights of 
others in the property, the actual bad faith of the 
purchaser has been treated as not being fatal to his 
status as a bona fide purchaser,'® where the fraud 
consisted of misrepresentations to the seller to in- 
duce the sale,?° but the possibility was expressly rec- 
ognized that if there was collusion between seller and 
purchaser to defraud others, a contrary result might 
be reached;?!? and, on the other hand, actual bad 
faith has been treated as preventing one’s becoming 
a bona fide purchaser even in the absence of notice?? 
where the bad faith, declared to prevent one’s occu- 
pying the status of a bona fide purchaser, consisted 
of uniting with the vendor in a fraudulent scheme 
to evade the rights of third persons.?* However, 
regardless of the question as to whether the absence 
of notice is conclusive on the existence of good faith, 
the existence of notice is treated as conclusive .of 
the absence of good faith,?4 although in Canada 
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there is authority to the effect that knowledge or 
notice of outstanding rights or equities does not pre~ 
vent the purchaser from being a purchaser in good 
faith ;?° but he is to be so considered, unless he pur- 
chased knowing that the seller intended to defraud 
the holders of such elaims,?® or having reason to be- 
lieve that that is the purpose of the sale.27 Whether 
one has bought the property of another in good faith 
depends upon a variety of circumstances.?* The fact 
that the purchaser of a stock of goods does not know 
exactly what goods are in the stock does not affect 
his standing as a bona fide purchaser.?® Failure on 
the part of a purchaser to read over the bill of sale, 
prepaved by his attorney in whom he has confidence, 
does not show absence of good faith on his part;?° 
nor can other transactions, not connected with the 
sale, between the seller and purchaser, be considered. 
in determining the latter’s good faith.*1 A transac- 
tion amounting to but a sham and pretended sale 
for the purpose of aiding the purported vendor to 
deprive others of their rights in goods is not such 
a transfer as renders the purchaser a bona fide pur- 
chaser entitled to protection.*®? 


A suspicion that one’s vendor intends in the future 
to perpetrate a fraud upon a third person, relative 
to the goods sold, does not prevent the transaction 
from being a good-faith purchase.*? Under the pro- 


17. Lynch v. Beecher, 38 Conn. 
490; Moyer v. Bloomingdale, 38 App. 
Div. 228, 56 NYS 991. 

18. Hunt v. Gragg, 19 N. M. 450, 
PAS PLISG: 


19. Dudley v. Abner, 52 Ala. 572. 
20. Dudley v. Abner, supra. 
21. Dudley’v. Abner, supra. But 


see Traywick v. Keeble, 93 Ala. 498, 
8 S 573 (dictum stating that, even 
though a sale was made as a collu- 
sive scheme to defraud creditors, in 
which intention the purchaser par- 
ae ee he ig a bona fide purchas- 
er). 


22. Lynch v. Beecher, 88 Conn. 
490; Moyer v. Bloomingdale, 38 App. 
Div. 227, 56 NYS 991. 

23. Lynch v. Beecher, 38 Conn. 
490; 


Moyer v. Bloomingdale, 38 App. 
Div, 227, 56 N-¥S 991. 

[a] Im [Illinois (1) the fact that 
a creditor purchases goods with the 
intention of being preferred, realiz- 
ing that such conduct may tend to 
delay and defraud other creditors, 
does not show bad faith (Hanchett 
vy. Kimbark, 2 NE 512; Armstrong 
wv. Lewis, 38 Ill. A. 164; Montague 
v. Hanchett, 20 Ill. A. 222), (2) but 
the rule is otherwise, if he enters 
into a fraudulent agreement with the 
debtor to hold any overplus: above 
the debt for the debtor so as to de- 
prive other creditors thereof 
{Hanchett v. Kimbark, supra). 

24, Ala.—Pelham v. Chattahoochie 
Grocery Co.,'156 Ala. 500, 47 S 172; 
Maxwell v. Brown Shoe Co., 114 Ala. 
304, 21 S 1009. 

Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217. 


Me.—Cadwallader v. 
Shaw, Inc., 127 Me. 172, 142 A 580. 


Mich.—Pinkerton Bros. Co. Vv 
Bromley, 119 Mich. 8, 77 NW 307. 


Mo.—Singer Mfg. Co. v. Hudson, 4 
Mo. A. 145. 

N. M.—Redewill v. Gillen, 4 N. M. 
718, 12°P. 872. 

N. Y.—Reed vy. Gannon, 50 WN. Y. 
345 [rev 3 Daly 414]; McLachlin v. 
Brett, 34 Hun 478 [aff 105 N. Y. 391, 
PION Seals 

W. Va.—Richlands Brick Corp. v. 
Hurst. Hardware Co., 80 W. Va. 476, 


Clifton R. 


92 SE 685. 


But see Lehman vy. Stone, 4 Tex. 
A. Civ. Cas. § 121, 16 SW 784 (con- 
ceding that a purchaser was a pur- 
chaser in good faith, although she 
had constructive notice). 


“It would have been quite suffi- 
cient to a verdict against her [pur- 
chaser] if the jury had found that 
she knew facts and circumstances 
which should have excited inquiry on 
her part. . The purchase by 
her under these circumstances would 
have been a purchase constructive- 
ly in bad faith or in what the law 
deems bad faith, though untainted 
with any evil intent.” Maxwell v. 
Brown Shoe Co., 114 Ala. 304, 21 S 
1009, 1011. A ; 


“To constitute good faith there 
must be an absence, not alone of par- 
ticipation in the fraud or collusion 
with the vendee but also the knowl- 
edge or even notice of the fraud.” 
Cadwallader v. Clifton R. Shaw, Inc., 
127 Me. 172, 142 A 580, 584. 


“The purchaser in this case had 
sufficient notice as to the title of his 
pretended vendor '. :. . to make 
good faith impossible.” Singer Mfg. 
Co... Vv, Eudson, 45 Mo., Ay 145... 147. 


“The term ‘good faith’ has a well 
defined meaning; and when used to 
qualify a purchaser means one who 
buys honestly for a valuable con- 
sideration and without notice. . . .- 
In-a more restricted sense it may 
mean that the purchaser took the 
property and paid for it intending 
that the title should pass to him 
without any interest being reserved 
to his vendor. In this case the de- 
fendant having contented himself 
with merely examining the records 
for the purpose of finding incum- 
brances and say nothing about what 
information he may have received 
from other sources, we are inclined 
to think that in his testimony he 


-used the term in its restricted sense.” 


Redewill v. Gillen, 4 N. M. 78, 12 P 
872, 874. 


[a] Rule applied.—An instruction, 
which charged the jury in terms im- 
porting that ther verdict should be 
for the purchaser, in the absence of 
bad faith, without reference to nod- 
tice, was error, notice being itself 
destructive of good faith, as the jury 


should have been informed. Maxwell 
A eae te Shoe Co., 114 Ala. 304, 21 


[b] Due diligence, in cases where 
facts are known to the purchaser 
sufficient to put him on inquiry, is 
the test of good faith. Reed v. Gan- 
non, 50 N. Y. 345 [rev 3 Daly 414]. 
25. Canadian Bank v. Munroe, 
(Alta.) [1925] 1 DomLR 368 [rev 
[1924] 4 DomLR 323]. 


26. Canadian Bank v. Munroe, su- 
pra. 

27. Canadian Bank v. Munroe, su- 
pra. 

28. King Cattle Co. v. Joseph, 158 


Minn. 481, 198 NW 798, 199 NW 437. 


“Good faith does not need to be 
une bonne foi éclatante, it suffices 
that it be an honest belief that the 
vendor is the owner of the thing 
sold. Nor if there be an error on 
the part of the purchaser is it nec- 
essary that the error be an invincible 
one.” Grossman v. Barrett, [1926] 
mes S. C. 129, 137, [1926] 1 DomLR 


SeacK Farwell v. Prescott, 11 NYS 


[a] Rule applied.—Where a pur- 
chaser bought a stock of goods in 
a store in haste, to avoid the eva- 
Sion of his obligations by his debtor, 
among which goods were newly de- 
livered barrels of flour, and where 
the purchase was made on the credit 
of the mass of goods, it could not 
be objected that he did not deal on 
the credit of particular items, so as 
to deprive him of such items, as, for 
instance, the flour in question. Far-- 
well v. Prescott, 11 NYS 833. 


30. Norton v. Lumpkin, 83 Iowa 
835, 49 NW 1015. 


31. Norton v. Lumpkin, supra. 

32. Carnahan v. Bailey, 28 Fed. 
519; Mather v. Freelove, 3 NYSt 
424. 

Ss. .Ohio,. sete oR. Co. ve sasson, 
37 N. Y. 218; Stafford v. Webb, Lalor 
(N. Y.) 218. 

fa] Rule applied.—Where a man- 


ufacturer entered into an executory 
contract to sell goods to be manu- 
factured, and later sold goods of the 
description specified to a third per- 
son, who knew of the rights under 
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visions of the Uniform Sales Act®* and of the Sale. 
of Goods Act,?° a thing is done in good faith, when 
it is in fact done honestly, whether it be done negli- 


gently or not. 


[§ 615] d. Notice?°—(1) Operation and Effect. 
In order to constitute one a bona fide purchaser and 
entitled to the protection given to one occupying 


such a position,?” he must have 


the prior agreement to sell, and who, 
at the time of his purchase, had rea- 
son to believe that the manufacturer 
was contemplating a fraud on the 
person with whom he had contracted, 
in the future, and where such fraud 
was later perpetrated by means of 
false evidences of delivery, the pur- 
chaser of the goods was none the 
lesS a purchaser in good faith, and 
this was true although he had not 
warned the person defrauded of his 


suspicions. Ohio, ete., R. Co. v. Kas- 
son, 30 N, “Y. 218, 4° Transer. Aw 184° 

34. See statutory provisions. 

35. See statutory provisions. 

36. Generally see Notice 46 C. J. 
p 534 

37. See infra §§ 643-660. 

38. Ala.—Gadsden First Nat: | 
Bank. v. Sproull, 105, Ala. 275, 16.8 


879; Traywick v. Keeble, 93 Ala. 498, 
8 S 573;. Cleveland Woolen Mills Co. 
v. Sibert, 81 Ala. 140, 1S 773. 


Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
ING PASO a ESS eden ays 


103, 50 AmD 318. 


Ill.—Prettyman v. Unland, 77 Ill. 
206; Watt v. Scofield, 76 Ill. 261; Na- 
tional Cash Register Co. v.. Wait, 158 
Ill. A. 168. 


Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217. 


Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580. 
Mich.—Pinkerton Bros. ‘Co: Vv. 


Bromley, 119 Mich. 8, 77 NW 307. 


Minn.—King Cattle Co. v. Joseph, 
158 Minn. 481, 198 NW 798, 199 NW 
437; Armstrong v. Freimuth, 78 Minn. 
94, 80 NW 862. 


Miss.—Mayes _ v. 
Miss. 561, 91 S 275. 
Mo.—Reid vy. Lloyd, 52 Mo. A. 278. 


Nebr.—Wallich v. Sandlovich, 111 
Nebr. 318, 196 NW 317. 


N. Y.—Barnard v. Campbell, 58 N. 
Y. 73, 17 AmR 208; Penfield v. Dun- 
bar, 64 Barb. 239; Mitchell v. Worden, 
20 Barb. 253; Robinson v. Dauchy, 3 
Barb. 20; Beavers Vv. Luane, 13, Ne NG 
Super. 232; Pringle v. Phillips, ogeNis 
Y. Super. 157; Grossman v. Walters, 
1 NYS 471 [atf132 N. Y. 594 mem, 
30 NE 1151 mem]; Bienenstok v. Am- 
midown, 29 NYS 5938, 31 AbbNCas 
404 [aff 11 Misc. 76, 32 NYS 1138 (rev 
on other grounds 155 N. Y. 47, 49 NE 
321)]; Root v. French, 13 Wend. 570, 
28 AmD 482. 


NED: —Ditton iv.) Purcell,;21.N. .D: 
648, 132 NW 347, 36 LRANS 149. 

Okl.—Nelson v. Jones, 93 Okl. 
219 P 667. 

Pa.—Davis v. Bigler, 62 Pa. 242, 1 
AmR 393. 

S; C.— Ellis v. Woods, 30 S. C. Eq. 
ILS) 

Tex.—Lehman v. Stone, 
Civ. Cas. § 121, 16 SW. 784. 

W. Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 

Wis.—Bunn vy. Valley Lumber Co., 
51 Wis. 376, 8 NW 2382. 

39. Sufficiency of notice see infra 


Thompson, 128 


85, 


4 Tex. A. 
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[§§ 614-615 


knowledge or notice*’ of facts material to the title,*® 
and if it appears that he has not done so, he is not 
entitled to that measure of protection.*° Under such 


circumstances he acquires no better title than that 


bought without 


§§ 616-635. 

40. U. S.—Morrow Shoe Mfg. Co. 
v. New England Shoe Co., 57 Fed. 685, 
GC CATES 08824 lA: 417; Stout v. 
The Richard J. Carney, 53 "Fed. 927, 4 
CCA 111; Johnson v. Peck, 13 F. Cas. 
No. 7,404,.1 Woodb. & M. 334. 


andler Bros. v. Higgins, 39 
S 576; Traywick v. Keeble, 93 Ala. 
498, 8 S 573; Loeb v. Flash, 65 Ala. 
526; Boggs v. Price, 64 Ala. 514; 
Spencer v. Godwin, 30 Ala. 355. 


Ark.—Maddox v. Reynolds, 72 Ark. 
440, 81 SW 603; Fomby v. Colquitt, 


56 Ark. 537, 20 SW, 413. 
Cal.—Wendling Lumber Co. v. 
Glenwood Lumber Co., 153 Cal. 411, 


95 P1029; Williams v. Tam, 131 Cal. 
64 .Geu Ee dios 

Conn.—Shortell v. Calnen, 102 Conn. 
38, 128 A 17. 

Ga.—Crittenden v. Coleman, 74 Ga. 
331; Fleming v. Townsend, 6 Ga. 103 
50 AmD 318. 


Il].—Hacker v. Munroe, 176 Ill. 384, 


52 NE 12 [aff 61 Ill. A. 420). 


Ind.—Kuhns vy. Gates, 92 Ind. 66. 


Iowa.—A. A. Cooper Wagon, etce., 
Co: v. Barnt, 123 Iowa, 32, 98 NW .356; 
Starr v. Stevenson, 91 Iowa 684, 60 
NW 217. 


Kan.—Patterson v. Temple, 5 Kan. 
A. 442, 49 P 342; Peters v. Brandon, 
5 Kan. A. 879; 48 P 870; Scully. v. 
Porter, 3 Kan. A. 493, 43 P 824. 


Ky.—Hall v. Frick Co., 106 SW 1186, 
32 KyL 768; Gibson vy. Moore, 7 B. 
Mon. 92. 

La.—Frantz v. Fink, 125 La. 1013, 
52 S 131, 28 LRANS 539; Fetter v. 
Field, 1 La. Ann. 80; Martin v. Cur- 
tis, 3 Mart. N. S. 105. 

Me.—Seaver v. Dingley, 4 Me. 306. 

Md.—Levi v. Booth, 58 Md. 305,. 42 
AmR 3832; Kreuzer v. Cooney, 45 Md. 
582. 


Mass.—Haster v. Allen, 


8 Allen 7. 


Mich.—Rossman y. Ward, 210 Mich. | 


426,178 NW 41. 


Minn.—Gaertner v. Western El. Co., 
104 Minn. 467, 116 NW 945; Hayden 
v. Dwyer, 47 Minn. 246, 50 NW 200. 


Mo.—Dieckman v. Young, 87 Mo. A. 
530; Dawson v. Coffey, 48 Mo. A. 109; 
Singer Mfg. Co. v. Hudson, 4 Mo. A. 
145. 


N. H.—Patten v. Moore, 32 N. H. 
82. 


N. J.—Hirsch v. C. W. Leatherbee 
Lumber Co., 69 N. J. L. 509, 55 A 645. 


N. M.—Hunt v. Gragg, 19 N. M. 450, 
145 P 136. 


N. Y.—Reed v. Gannon, 50 N. Y. 
345 [rev 3 Daly 414]; Bassett v. Led- 
erer, 1 Hun 274, 3 Thomps. & C. 671; 
Penfield v. Dunbar, 64 Barb. 239; Dan- 
forth Vv. Dant, Lh Noy. Super, aon: 
Pringle viePhillips, “72 Neyer super: 
157. 


N. C.—Simpson v. Houston, 56 N. C. 
487. 

Oh.—Marmaduke v. Harvey, 2 Cinc. 
Super. 291. 


Okl.—Mott v. Nelson, 96 Okl. 117, 
PAPA 12d oyu br ; 

Pa. Shipper, 35 Pa. 239, 
78 AmD 3384. 


of his seller,#! and takes subject to subsisting rights 
of others in the property.*? 
chaser with notice from a buyer under a fraudulent 
sale has not participated in the original transaction 


The fact that a pur- 


S..C.—Hill v. Burgess, 37 S. C. 604, 
15 SE 963; Hudnal v. Wilder, 15 S. C. 
L. 294, 17 AmD 744. 


Tenn.—Carson y. Jones, 60 SW 175. 


Tex.—Lewis v. Castleman, 27 Tex. 
407; Case v. Jennings, 17 Tex. 661; 
American R. Express Co. v. Voelkel, 
(Tex. Commn. A.) 252 SW 486 [rev 
es A.) 236 SW 555]. 


W. Va.—Welch v. King, 82 W. Va. 
258, 95 SE 844 [cit Cyc]. 


Wis.—Bunn y. Valley Lumber Co., 
51 Wis. 376, 8 NW 232. 


But see Canadian Bank v. Munroe, 
(Alta.) [1925] 1 DomLR 368 (the fact 
of notice is not necessarily and of 
itself enough to prevent one’s becom- 
ing a bona fide purchaser). , 


41. Ala.—Spencer v. Godwin, 
Ala. 355 


Cal.—Wendling Lumber Co. v. Glen- 
wood Lumber Co., 153 Cal. 411, 95 P 
1029. 


Mo.—Johnson-Brinkman Commn. 
Co. v. Missouri Pac. R. Co., 72 Mo. A. 
437. 


N. H.—Patten v. Moore, 
382. 

N. C.—Simpson v. Houston, 56 N. C. 
487. 


Tenn.—Columbia Second Nat. Bank 
v. Snares; 89 Tenn. 609, .18 SW 
115, 24 AmSR 618. 


Tex.—Lewis v. Castleman, 27 Tex. 
407. 


“One who acquires property from a 
fraudulent vendee under such circum- 
stances that he cannot be held to be 
a purchaser in good faith and for a 
valuable consideration is in no better 
position than the fraudulent vendee.” 
Wendling Lumber Co. v. Glenwood 


30 


32 N. H 


Lumber Co., 153 Cal. 411, 414, 95 P 
1029. 

42. Ill—Watt v. Scofield, 76 Ill. 
261. 

Iowa.-—A. A. Cooper Wagon, etc., 
Co. v. Barnt, 123 Iowa 32, 98 NW 356. 


N. H.—Patten v. Moore, 
382. 

N. J.—Bernheimer v. Verdon, 63 N. 
J.) Hq. 312, 49 Ao 732. 

N. Y.—Robinson v. Dauchy, 3 Barh. 
20. 


32 N. H. 


N. C.—Simpson v. Houston, 56 N. 
C. AST. 

Wis.—Bunn vy. Valley Lumber Co., 
51 Wis. 376, 8 NW 232. 


“We will not be permitted to set up 
his purchase against such right.” 
Patten v. Moore, 32 N. H. 382, 384. 


“The original owner under such cir- 
cumstances [sale induced by fraud] 
has a right to follow the goods into 
the hands of the mala fide purchas- 
er. Robinson v. Dauchy, 3 Barb. (N. 
Wi), 2105 v3: 


[a] Rule applied.—Where the pur- 
chaser of personalty located in a cer- 
tain place has notice of another’s 
claim to a mortgage thereon, before 
taking the bill of sale, equity will di- 
rect the execution of a mortgage by 
the purchaser on such personalty as 
was in such place at the time of ths 
puréhase, and still remaining in the 
purchaser’s hands. Bernheimer v. 
Verdon, 63 N. J. Hq. 312, 49 A 782. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 615-617] 


does not entitle him to protection in his title.*% 


Notice of inchoate claim. No notice, however com- 
plete, prevents one from being a bona fide purchas- 
er, where the outstanding claim of which notice ex- 
isted is of another nature than an actual property 
interest in the subject matter of the sale.*# 


[§ 616] (2) Sufficiency—(a) In General. 
knowledge of the state of the title and the rights of 
parties in the property is sufficient to affect pur- 
chasers*® within the application of the foregoing 
principles;*® but actual knowledge of such matters 
The existence of proper notice is 
Aceording to one rule, actual 


is not required.** 


likewise sufficient.*§ 
43. Traywick v. Keeble, 93 Ala. 
498, 8 S 573. 


44. Pennsylvania R. Co. v. Hughes, 
39 Pa. 521; Bunce v. McMahon, 6 
Wyo. 24, 42 P 23. 


[a] Notice of a prior invalid sale 
does not affect the purchaser’s right. 
aerce v. McMahon, 6 Wyo. 24, 42 P 


[b] Rule applied.—Where a _ per- 
son contracted and paid for a definite 
quantity of old iron, to be later se- 
lected and set aside from a greater 
mass thereof, one who bought the 
whole mass later from the owner with 
full notice of this transaction was 
still a bona fide purchaser, the trans- 
action being completed before any of 
the iron was ever severed and distin- 
guished under the first contract. 
pe isrivem R. Co. v. Hughes, 39 Pa. 

a 


45. U. S.—Carnahan v. Bailey, 28 
Fed. 519. 


Ala.—Cleveland Woolen 
Sibert, 81 Ala. 140, 1S 773. 


La.—Reid v. Mayo, 45 La. Ann. 
1091, 13 S 799; Martin v. Curtis,3 
Mart. N. S. 105. 


Mo.—Dieckman v. Young, 87 Mo. A. 
530; Dawson v. Coffey, 48 Mo. A. 109. 


ont Y.—Penfield v. Dunbar, 64 Barb. 
9. 


N. C.—Christmas v. Mitchell, 38 N. 
Os b abe 


And see cases supra notes 38-44. 
[a] A slave can give such notice 
of his ownership as will affect sub- 


sequent purchasers. Hines v. Perry, 
25 Tex. 444. 


46. Operation and effect of notice 
see supra § 615. 


47. Ala.—Hoyt, ete. Mfg. Co. v. 
Turner, 84 Ala. 523, 4 S 658; Cleve- 
land Woolen Mills v. Sibert, 81 Ala. 
PAO INS 773. 


Ill.—Sechler Carriage Co. v. Lane, 
Mie Ul A. 360. 


La.—Frantz v. Fink, 125 La. 1013, 
52 S 131, 28 LRANS 539. 


Mo.—Dawson y. Coffey, 48 Mo. A. 
109; Singer Mfg. Co. v. Hudson, 4 Mo, 
A. 145. 


N. Y.—Pringle v. Phillips, 7 N. Y. 
Super. 157; Bienenstok v. Ammi- 
down, 29 NYS 593, 31 AbbNCas 404 
{aff 11 Mise. 76, 32 NYS 1138 (rev on 
Other grounds 155 N. Y. 47, 49 NE 
321) 1]. 


[a] Similarity to estoppel.—The 
circumstances which entitle one to 
claim as bona fide purchaser depend 
on reliance by the buyer, and change 
of position induced by the owner’s 
conduct resulting in an_ estoppel 
(Armstrong vy. Freimuth, 78 Minn. 94, 
80 NW 862; Manning v. Keenan, 73 
N. Y. 45 [aff 9 Hun 686]; Barnard v. 
Campbell, 58 N. Y. 78, 17 AmR 208). 
and the fact that the formula closely 
resembles an estoppel in pais is nec- 
essarily true because the rights based 
on each have the same equitable 
foundation (Barnard v. Campbell, su- 


Mills v. 
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but there is no 


Actual 


in General. 


pra). 
48. Ala.—Hoyt, ete, Mfg. Cor v. 
Turner, 84 Ala. 523, 4 S 658; Cleve- 


land Woolen Mills v. Sibert, 81 Ala. 
TAO, LS Fits 


Ill.—Sechler Carriage Co. v. Lane, 
le TA A360: 


La.—Frantz v. Fink, 125 La. 1013, 
52 S 131; 28 LRANS’ 539. 


Mo.—Dawson v. Coffey, 48 Mo. A. 
109; Singer Mfg. Co. v. Hudson, 4 
Mo. A, 145. 


N. Y.—Pringle v. Phillips, 7 N. Y. 
Super. 157; Bienenstok v. Ammi- 
down, 29 NYS 593, 31 AbbNCas 404 
[aff 11 Misc. 76, 32 NYS 1138 (rev 
on other grounds 155 N. Y. 47, 49 
NE 321)]. 


Tenn. fopiaee Vr. Jones, 
60 SW 1 


Cae ines Lumber Co. v. Pe- 
trie; 17 Ont.’ Ls 570, 13 OntwR 104. 

And see cases supra notes 38—44. 

[a] Stamp, affixed to machine, 
bearing the name and address of the 
seller, in accordance with the provi- 
sions of Reve (Sta. @897) 2c) 49.5 Sy, 
is sufficient notice of his continuing 
rights in the _ property. Utterson 
Lumber Co. v. Petrie, 17 Ont. L. 570, 
13 OntWR 104. 

49. Ala.—Traywick v. Keeble, 93 
Ala. 498, 8 S 573; Cleveland Woolen 
Mills v. Sibert, 8i Ala. 140, 1..S) 773. 


N. H.—Patten v. Moore, 32 N. H. 
382. 


(Ch. A.) 


Ni ¥.——Pringle v. Phillips) 7 Ni--yY. 
Super, 157. 


Tex.—Hines v. Perry, 25 Tex. 444; 
Lehman v. Stone, 4 Tex. A. Civ. Cas. 
§ 121, 16 SW 784. 


W. .Va.— Richlands Brick Corp, v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 

fa] Law and equity, in dealing 
with the rights of bona fide purchas- 
ers, apply the same rule as to what is 
sufficient to constitute notice. Prin- 
gle y, Phillips, 7 N. Y. Super: 157. 


50. Classification of notice gener- 
ally see Notice §§ 5-15. 


“Notice” and Dard ne Sat 
guished see Notite §§ 24, 


Classification of Ap cepa gener- 
ally see 35 C. J. p. 920. 


51. Cleveland Woolen Mills v. Si- 
bert, 81 Ala, 140, 145, 1 S 773; Flem- 
ing v. Townsend, 6 Ga. 108, 50 AmD 
318; Patten v. Moore, 32 N. H. 382, 
384. 


“Notice may be generally classi- 
fied into actual and_ constructive. 
The diversity of opinion which ex- 
ists as to the particular kinds of no- 
tice, that comes within each of these 
classes, is not of practical import- 
ance. For the legal and practical 
purposes of the generality of cases, 
the classification may be regarded as 
most simple, and easy of application, 
that notice is’ actual, when there is 
positive information of a fact, and 
constructive, when the information 
is either conclusively or prima facie 
presumed from certain existing facts; 


distin- 


fdepend upon 


[55 C.J.] 605 


. . ° ° \ 
notice of adverse rights or claims is not necessary,*® 


unanimity in the classification of 


knowledge and of notice,°° and varying definitions in 
this regard have been employed;°! and there is au- 
thority to the effect that notice to be sufficient for 
this purpose must be actual notice,°? in the absence 
of a statutory provision for constructive notice.*% 


[§ 617] (b) Facts Putting Purchaser on Inquiry 
Facts and circumstances sufficient to 
excite suspicion and lead to inquiry are regarded as 
affording effective notice, within the meaning of the 
rules regarding bona fide purchasers,** to those havy- 


when not conclusive, being strictly 
implied or inferred notice. onclu- 
sive constructive notice allows no 


proof of want of information; but 
when implied, the presumption may 
be rebutted; either, when estab- 


lished, having the same legal effect. 
Knowledge may also be classified, in 
a legal sense, aS positive and im- 
puted—imputed, when the means of 
knowledge exist, known and accessi- 
ble to the party, and capable of com- 
municating positive information. 
When there’ is knowledge, notice, as 
legally and technically understood, 
becomes immaterial. It is only ma- 
terial when, in the absence of knowl- 
edge, it produces the same results. 
However closely actual notice may, 
in many instances, approximate 
knowledge, and constructive notice 
may be its equivalent in effect, there 
may be actual notice without knowl- 
edge; and when constructive notice 
is made the test to determine priori- 
ties of right, it may fall far short 
of knowledge, and be sufficient. 
When the purpose is to subordinate 
to a prior existing equity or right in - 
another, the subsequently acquired 
right of a party, who has informa- 
tion of collateral facts, sufficient to 
put him on inquiry, which if pur- 
sued would lead to the truth, such 
information is regarded as sufficient 
to charge him with notice of the ul- 
timate fact, but is not tantamount to 
either knowledge or express notice, 
nor is either a necessary inference.’’ 
Cleveland Woolen Mills v. Sibert, su- 
pra. 


“In some cases facts, which are in 
their nature merely evidence of no- 
tice, have been so conclusive proof 
of notice as to be deemed of théem- 
selves sufficient notice and they have 
been denominated constructive no- 
tice.’”’ Patten v. Moore, ‘supra. 


52. Fleming v. Townsend, 
108, 111, 50 AmD 318. 


“We believe that the notice must 
be actual, in order to make the con- 
veyance good against him; that is, 
there must be brought home to him, 
knowledge of the prior conveyance, 
at the time of his purchase. How 
this shall be done, must depend upon 
the circumstances which attend each 
case. Whether in a given case, the 
purchaser had this knowledge, must 
the proofs adduced to 
Fleming yv. Townsend, 


6, Ga. 


establish it.” 


supra. 
53. Cadwallader v. Clifton R. 
epee Ine: £27 eivie: il 2 5 UG. = ba oe 


“Parties in interest have a right 
to rely upon the law of the state as 
enacted by its legislature and are not 
bound by any constructive notice oth- 
er than such laws provide. Actual 
notice must be given in the absence 
of a statute providing some means 
for constructive notice.”  Cadwalla- 
der v. Clifton R. Shaw, Inc., supra. 

54. U. S.—Morrow Shoe Mfg. Co. 
v. New England Shoe Co., 57 Fed. 
685, 6 CCA 508, 24 LRA 417; Carna- 
han v. Bailey, 28 Fed. 519; The Nan- 
ey Dell, 14 Fed. 744. 
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ing knowledge of such facts,®>° or, even according to 
other statements, notice of them;°°® 
ever, authority indicating that knowledge of such 
facts and circumstances is required.®* 
said that if the circumstances surrounding the trans- 
action were such as to put ‘a prudent and cautious 
man upon inquiry that would be sufficient,°® but such 
the mere existence of 
facts caleulated to put a ‘reasonable man on notice 
is not sufficient, in the absence of a duty to inquire,®° 
and such facts do not affect the rights of a person 


a statement is inaccurate ;°° 


Ala.—Maxwell vy. Brown Shoe Co., 
114 Ala. 304, 21 S 1009; Gadsden 
First Nat. Bank v. Sproull, 105 Ala. 
275, 16 S 879; Traywick v. Keeble, 
93 Ala. 498, 8 S 573; Cleveland Wool- 
en Mills Co. v. Sibert, 81 Ala. 140, 1 
S 773; Kyle v. Ward, 81 Ala. 120, 1 
S 468; Loeb y. Flash, 65 Ala. 526; 
Boggs v. Price, 64 Ala. 514 


Ark.—Maddox y. Reynolds, 72 Ark. 
440, 81 SW 603; Fomby v. Colquitt, 
56 Ark. 537, 20. SW .(4138;. Pond v. 
Obaugh, 16 Ark. 94. 


Ill.— Watt v. Scofield, 76 Ill. 261; 
National Cash Register Co. v. Wait, 
158 Ill. A. 168; Sechler Carriage Co. 
v. Lane, 71 Till. A. 360. But see King 
v. Brown, 24 Ill. A. 579 (holding that 
an instruction in substantially the 
terms of the text statement is incor- 
rect, as not: pointing out with re- 
gard to what suspicion is to be 
aroused or inquiry is suggested). 


Ind.—Stultz_ v. Miltenberger, 
Ind. 561, 96 NE 581; 
92 Ind. 66. 

Iowa.—Starr v. Stevenson, 91 Lewes 
684, 60 NW 217. 

Kan.—-Patterson v. Temple, 5 Kan: 
A. 442, 49 P 342. 

ok¥ Craig v. Burgess, 7 Ky. Op. 
389. 

La.—Frantz v. Fink, 125 
52 S 131, 28 LRANS 539; 
Field, 1 La. Ann. 80. 


Mich.—Rossman v. Ward, 210 Mich. 
426, 178 NW 41; Pinkerton Bros. Co. 
v. Bromley, 119 Mich. 8, 77 NW 307. 


Minn.—King Cattle Co. v. Joseph, 
158 Minn. 481, 198 NW 798, 199 NW 
ase Cochran v. Stewart, 21 Minn. 


176 
Kuhns v. Gates, 


La. 1013, 
Fetter v. 


Miss.—Buck vy. Paine, 50 Miss. 648; 
Calhoun y. Burnett, 40 Miss. 599. 


Mo.—Standard Oil Co. v. Meyer 
Bros. Drug Co., 74 Mo. A. 446; Toney 
v. Goodley, 57 Mo. A. 235; Reid v. 


Lloyd, 52 Mo, A. 278; 
fey, 48 Mo. A. 109; 
v. Hudson, 4 Mo. A. 


Dawson v. Cof- 
eee Mfg. Co. 


Mont.—Reynolds v. Fitzpatrick, 40’ 


Mont. 593, 107 P 902. 


Nebr.—Wallich vy. Sandlovich, 111 
Nebr. 318, 196 NW 317. 


N. H.—Johnson v. Willey, 46 N. 
H. 75; Cooper v. Newman, 45 N. H. 
BE Patten v. Moore, 32 N. H. 382. 


N. J.—Hirsch v. C. W. Leatherbee 
Lumber Co., 69 N. J. L. 509, 55 A 645. 


N. Y.—Barnard v. Campbell, 58 N. 
Y. 73, 17 AmR 208; Devoe v. Brandt, 
53 N. Y. 462 [rev 58 Barb. 493]; Reed 
v. Gannon, 50 N. Y. 345 [rev 3 Daly 
414]; McLachlin v. Brett,. 34 Hun 
ATi patilOom IN. 1.2 891712 ONE ys 
Bassett v. [ederer, 1 Hun 274, 3 
Thomps. & C. 671; Mitchell v. Wor- 
den, 20 Barb. 253; Robinson y. Dau- 
chy, 3 Barb. 20; Danforth v. Dart, 
11 N. Y. Super. 101; Pringle v. Phil- 
lips, 7 N. Y. Super. 157; Bienenstok 
Vv. Ammidown, 29 NYS 5938, 31 Abb 
NCas 404 [aft 11. Mise. 76; 32 NYS 
1138 (rev on other grounds 155 N. Y. 
47, 49 NE 321)]; Durell v. Haley, 1 
Paige 492, 19 AmD 444, 


N. C.—Christmas v. Mitchell, 38 


SALES 


there is, how- 


It has been 


N. C. 535. 


N. D.—Ditton v. Purcell, 21 N. D. 
648, 132 NW 347, 36 LRANS 149. 


Oh.—Good v. Bender, 11 Oh. Cir. Ct. 
Ne Sia ize 


Okl.—Mott_v. Nelson, 96 Okl. 117, 
220 P 617; Logan v. Oklahoma Mill 
Co., 14 Okl. 402, 79 P 1038. 


Pa.—Davis v. Bigler, 62 Pa. 242, 1 
AmR 393; Decan v. Shipper, 35 Pa. 
239, 78 AmD 334. 


Tex.—Hines v. Perry, 25 Tex. 443; 
Ameridan R. Express Co. v. Voelkel, 
(Tex. Commn. A.) 252 SW 486 [rev 
(Civ. A.) 236 SW 555]. 


Va.—Arbuckle v. Gates, 95 Va. 802, 
30 SE 496. 


W. °Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 


“The notice or information ac- 
quired will be sufficient when it in- 
dicates the propriety of further in- 
quiry as to the facts which may be 
supposed from it to have an exist- 
ence.. A general notice of this de- 
scription is all that can be exacted 
under the rule.” McLachlin v. Brett, 
34 Hun 478, 481 [aff 105 N. Y. 391, 
12 NE 17]. 


[a] Rule applied.—Where a buy- 
er purchased late at night for a very 
low.sum from a seller excessively 
anxious to make the sale who had 
traveled through several large 
markets for the property in question 
and sold in a secluded house, the pur- 
chaser was affected with notice of 
the infirmity of his seller’s title. 
Calhoun v. Burnett, 40 Miss. 599. -; 


55. Ala.—Maxwell v. Brown Shoe 
Co., 114 Ala. 304, 21 S 1009; Gadsden 
First Nat. Bank vy. Sproull, 105 Ala. 
275, 16 S 879; Kyle v. Ward, 81 Ala. 
120, 1 S 468. 


Ind.—Kuhns vy. Gates, 92 Ind. 66. 


Kan,—Patterson v. Temple, 5 Kan. 
A. 442, 49 P 342. 


La.—Fetter v. Field, 1 La. Ann. 80. 


Mo.—Standard Oil Co. v Meyer 
Bros. Drug Co., 74 Mo. A. 446; Toney 
v. Goodley, 57 Mo. A. 235; Dawson v. 
Coffey, 48 Mo. A. 109. 


Mont.—Reynolds v. Fitzpatrick, 40 
Mont. 593, 107 P 902. 


N. H.—Cooper v. Newman, 45 N. 
Eieeoos 

N. Y.—Barnard v. Campbell, 58 N. 
Y. 73° 17 AmR 208; Bienenstok v. 
Ammidown, 29 NYS 593, 31 AbbN 
Cas. 404 [aff 11, Misc. 76, 32 "NYS 


1138 (rev on other grounds 155 N.} 


Y. 47, 49 NE 321)]. 


56. Ill.—National Cash Register 
Co. v. Wait, 158 Ill. A. 168. 

Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217. 

La.—Frantz v. Fink, 125 La. 10138, 
52 S 181, 28 LRANS 539 [quot Cyc]. 

Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580. 

Mich. —Rossman Willi aWard., 240 
Mich. 426, 178 NW 41; Pinkerton 
Bros. Co. v. Bromley, 119 Mich. 8, 77 
NW 307. 


N. Y.—Reed v. Gannon, 50 N.Y. 


totally unconscious of their existence.°* 
facts are still evidence to be weighed as tending 
to show notice to’ the purchaser;®? and when it is 
manifest that just ground of suspicion existed, it 
may be assumed that the suspicion was felt by the 
purchaser, and that he chose not to inquire because 
he resolved not to know.°* 
though inferable from circumstances, must be such 
as to affect the conscience of the purchaser,®* and 
must be so strong and clear as to fix upon him the 
imputation of mala fides.** 


[S$ 6lu an 


But such 


However, the proof, al- 


What makes inquiry a 


345 [rev 3 Daly 414]; 
Dart INS Ys Super. 0ie 


57. Gadsden First Nat. Bank v. 
Sproull, 105 Ala. 275, 16 S 879; Cleve- 
land Woolen Mills v. Sibert, 81 Ala. 
140, 146, 1 S 773; Kyle v. Ward, 81 
Ala. 120, 1 S 468; Northern Trust Co. 
v. Consolidated El. Co., 142 Minn. 132, 
171 NW 265, 4.ALR 510; Standard 
Oil Co. v.. Meyer Bros. Drug Co., 74 
Mo. A. 446. But see Boggs v. Price, 
64 Ala. 514 (‘Protection ... can not 
be claimed by a purchaser, if he has 
notice of facts which ought to put 
him on inquiry’’). 

“Notice ... to be 


implied, must 
have knowledge as 


its source and 


basis. ... It should. be shown that 
the defendants had information of 
such facts and circumstances.” 


Cleveland Woolen Mills v. Sibert, su- 
pra. 


58. Sechler Carriage Co. v. Lane, 
71 Ill. A. 360; King Cattle Co. v. Jo- 
seph, 158 Minn. 481, 198 NW 798, 199 
NW 4387. But see Richlands Brick 
Corp. v. Hurst Hardware Co., 80 W. 
Va. 476, 92 SE 685 (to be a purchas- 
er for value, it must appear that one 
did not have immediate access to a 
source of knowledge which if pur- 
sued would have enabled him to as- 
certain the actual infirmity or lack 
of completeness in the title to the 
property). 

59. See cases infra notes 60, 61. 


60. Cleveland Woolen Mills y. Si- 
bert, 81 Ala. 140, 146, 1 S 778; Kyle 
v. Ward, 81 Ala. 120, 1 S 468; Stand- 
ard Oil Co. v. Meyer Bros. Drug Coy 
74 Mo. A. 446, 


“The mere existence of collateral 
facts and circumstances sufficient to 
put the defendants on inquiry, and 
from which notice cannot be conclu- 
Sively presumed, is not enough.” 

ieveland Woolen Mills v. Sibert, su- 
pra. 


[a] In Minnesota it has been said 
that ‘‘the tendency is not to extend, 
but rather to restrict the doctrine 
{of constructive notice].’’ Northern 
Trust Co. v. Consolidared El. Co., 142 
Minn. 132, 171 NW 265, 267, 4 ALR 
510 (“respondent cannot be’ charged 
with constructive notice that the 
Grain Company did not own the 
wheat it sold, unless it had knowl- 
edge of- facts which would natural- 
ly lead an honest and prudent person 
to make inquiry concerning its right 
to sell it, and such inquiry, pursued 
in good faith, would have disclosed 
that its vendor did not own it”). 


61. Cleveland Woolen Mills v. Si- 
bert, 81 Ala. 140, 1 S 773; Kyle v. 
Ward, 81 Ala. 120, 1 S 468; Northern 
Trust Co. v. Consolidated El. Co., 142 
Minn. 132, 171 NW 265, 4 ALR "510; 
Standard Oil Co. v. Meyer Bros. Drug 
Co., 74 Mo. A. 446. 


62. Patten v. Moore, 32 N. H. 382. 


6S... Pringle v.,, Phillips,, .7 s.Nugave 
Super. 157. 


64. Arbuckle v. Gates, 95 Va. 802, 
30 SE 496. 


65. Wootton v. Thomson, 55 Tex. 
Cive Aw5835 TDL9eSWe ELT; Arbuckle Vv. 
Gates, 95 Va. 802, 30 SE 496. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


s Le 


Danforth v. 


~ §§ 617-618] 


duty is such a visible state of things as is inecon- 
sistent with a perfect right in him who proposes to 
sell;®° the duty exists where the facts of which he 
is or should be aware are caleulated to awaken sus- 
Under such cireumstances, a failure to 
make inquiry may be regarded as an intentional 
avoidance of the truth which it would have dis- 
closed;°8 and where one must, from all the cireum- 
stances of the case, have grave suspicions of the 
truth, and will not ask a question because he prefers 
to have no exact and positive knowledge, it is as if 
One affected by facts and cireum- 
stances of the kind in question is chargeable thereby 
with notice of all such facts as he would have learned 
by reasonable inquiry,’°: and of such facts only."* 
It is not essential, where a purchaser is in possession 
of such facts and circumstances, that in fact his 
suspicion should thereby be aroused;*? if he in fact 
is put on suspicion, his claim to be a bona fide pur- 
chaser is regarded as all the more untenable.”? 


picion.®* 


he did know.®® 


[a] Rule applied.—Where defend- 
ant in good faith erected a fence on 
the land of another, and subsequent- 
ly the owner of the land sold the ma- 
terial to plaintiff, who knew that de- 
fendant had built the fence without 
the owner’s knowledge; but it did 
not appear that he knew, or had no- 
tice, that defendant believed that he 
was placing it on his own land, the 
owner of the land became vested with 
the legal title to the fence as part 
of the realty, and the only interest 
defendant had was an equitable in- 
terest in the fence on the land to the 
extent of the value of the fence, and 
plaintiff, when he bought the fence, 
took it free from defendant’s claim, 
it not appearing that he had notice 
of the equitable claim. Wootton v. 
eee ok 55 Tex. Civ. A. 583, 119 SW 


66. Northern Trust Co. v. Consol- 


idated El. Co., 142 Minn. 1382, 171 NW 
265, 4 ALR 510. 


67. Kyle v. Ward, 81 Ala, 120, 1 
S 468. 

68. King Cattle Co. v. Joseph, 158 
Minn. 481, 198 NW 798, 199 NW 4387. 


69. Sechler Carriage Co. v. Lane, 
71 Ill. A. 360, 362; King Cattle Co. v. 
Joseph, 158 Minn. 481, 198 NW 798, 
800, 199 NW 4387; Singer Mfg. Co. 
v. Hudson, 4 Mo. A. 145. 


‘Tf the purchaser closes his eyes 
against those lights which if pur- 
sued would disclose the fraudulent 
purpose of his vendor, he must suf- 
fer the consequences as though he 
had received actual notice.’ Sechler 
Carriage Co. v. Lane, supra. 


“One may not stop his ears and 
shut his eyes and then say he neither 
heard nor saw anything to put him 
on inquiry.” King Cattle Co. v. Jo- 
seph, supra. 

70. U. S.—Morrow Shoe Mfg. Co. 
v. New England Shoe Co., 57 Fed. 685, 
6 CCA 508, 24 LRA 417. 

Ala.—Cleveland Woolen Mills v. Si- 
bert, 81 Ala. 140,.1 S 773; Loeb v. 
Flash, 65 Ala. 526. 

Ill. Prettyman v. Unland, 77 Ill. 
206; Watt v. Scofield, 76 Til. 261; 
National Cash Register ° Cor Vs Wait, 
158 Ill. A. 168. 

Ind.—Kuhns v. Gates, 92 Ind. 66; 
Kitchell v. Vanadar, 1 Blackf. 356, 12 
AmD 249. 

Kan.—Patterson vy. Temple, 5 Kan. 
A. 442, 49 P 342. 

Miss.—Buck y. Paine, 50 Miss. 648. 

Mo.—Dawson y. Coffey, 48 Mo. A. 
109. 
~ N. H.—Cooper v. Newman, 45 N. H. 
339. 
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chaser.** 


aa. In General. 


Sus- 


N. Y.—Reed v. Gannon, 50 N. Y. 345 
[rev 3 Daly 414]; Bassett v. Lederer, 
1 Hun 274, 3 Thomps. & C. 671; Dan- 
LOrTtne Ve LDArt,= dl Ween SUDEr. 540i; 
Pringle v. Phillips, 7 N. Y. Super. 157; 
Goodenough v. Spencer, 2 Thomps. & 
C. 508, 15 AbbPrNS 248, 46 HowPr 
347; Bienenstok v. Ammidown, 29 
NYS 593, 31 AbbNCas 404, [aff 11 
Mise. 76, 32 NYS 1138 (rev on other 
grounds 155 N. Y. 47, 49 NE 321)]. 


Tex.—Hines v. Perry, 25 Tex. 443; 
American R. Express Co. v. Voelkel, 
(Commn, A.) 252 SW 486 [rev (Civ. 
A.) 236 SW 555]. 


“As the defendant at the time of 

the purchase was put upon enquiry 

he is to be charged with no- 

tice of all such facts as he would 
have learned by reasonable enquiry.’ 
Cooper v. Newman, 45 N. H. 339, 342. 


“Tf, having such notice, he did not 
choose to inquire, his condition is no 
better than if he had inquired and 
obtained knowledge of such facts, as 


proper inquiries would have _ fur- 
nished.” Danforth v. Dart, 1IsNe PY 
Super. 101, 106. 

[a] “It is the common doctrine 


that what is sufficient to put a pur- 
chaser upon an inquiry is good notice 
of whatever the inquiry would have 


disclosed.” Watt v. Scofield, 76 Ill. 
261, 264. 

{[b] “Information of collateral 
facts, sufficient to put him on _ in- 


quiry, which if pursued would lead 
to the truth is regarded as 
sufficient to charge him with notice 
of the ultimate fact.’ Cleveland 
Woolen Mills v. Sibert, 81 Ala. 140, 
P45 01S 7:03. 


[c] Vendors’ statement at the time 
of sale that they were carriers was 
sufficient to put purchaser on inquiry 
as to the extent of their authority to 
deal with the goods sold. Kitchell 
vy. Vanadar, 1 Blackf. (Ind.) 356, 12 
AmD 249. 


71. Cochran v. Stewart, 21 Minn. 
435, 441. 


“The law imposes upon a man pur- 
chasing personal property, that de- 
gree of caution and diligence in as- 
certaining the title of his vendor, 
which ordinarily prudent business 
men usually employ in like circum- 
stances, and it charges the purchaser 
with constructive notice of such facts 
only, as, with the use of such caution 
and diligence, would probably have 
been discovered.” Cochran y. Stew- 
art, supra. 

72. Maxwell v. Brown Shoe Co., 114 
Ala. 304, 21 S 1009; Mott v. Nelson, 
96 Okl. 117, 220 P 617, 618. 


“Under these circumstances if he 
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- picion within the meaning of this doctrine is not the 
equivalent of belief,74 and a purchaser may be 
charged by facts and circumstances sufficient to 
arouse suspicion, with notice of facts in whose ex- 
istence he does not fully believe.7® 
sion of such facts is presumed to have inquired, and 
ascertained the truth,’° or to have been guilty, in 
failing to inquire, of a degree of negligence equally 
fatal to his claim to be considered a bona fide pur- | 

This presumption is rebutted by proof of 

failure to discover the prior right, notwithstanding 

the exercise of proper diligence.” 


[§ 618] (c) Filing, Recording, and Registration— 


One in posses- 


An encumbrance or document of 


title duly and sufficiently placed on record in a 
proper office has been said to be notice to all the 
world,*® and constitutes such notice to a subsequent 
purchaser as will prevent his occupying the position 
of a bona fide purchaser,®® although there is au- 
thority to the contrary as regards registration of 


is to be considered an innocent pur- 
chaser, he is entirely too innocent to 
be in the second hand automobile 
business.” Mott v. Nelson, supra. 

73. Pinkerton Bros. Co. vy. Brom- 
ley, 119 Mich. 8, 77 NW 307; Simpson 
v. Houston, 56 N. C. 487. 


74 Kyle v. Ward, 81 Ala. 120,18 
468; Kuhns v. Gates, 92 Ind. 66. 

75. Kyle v. Ward, 81 Ala. 120, 1 
S 468; Decan v. Shipper, oDEas 239, 


244, 78 AmD 334. 


“If [the purchaser] . . chose 
to run the risk of the title, he must 
abide the consequences. Decan v. 
Shipper, supra. 


76. Frantz v. Fink; 125~ Lasaets: 
52 S 131, 28 LRANS 539 [quot Cyc]; 
Reynolds v. Fitzpatrick, 40 Mont. 593, 
107 P 902; Reed v. Gannon, 50 N. Y. 
345 [rev 3 Daly 414]. 


77. Reynolds v. Fitzpatrick, 40 
Mont. 593, 107 P 902; Johnson v. Wil- 
ley, 46 N. H. 75, 77; Reed v. Gannon, 
50 N. Y. 345 [rev 3 Daly 414]; Bien- 
enstok v. Ammidown, 29 NYS 593, 31 
AbbNCas 404 [aff 11 Misc. 76,32 NYS 
1138 (rev on other grounds 155 N. Y. 
47, 49 NE nyse Christmas v. 
Mitchell, 38 N. C. 535. 


“The law requires the purchaser to 
apply his attention to those particu- 
lars which may be supposed within 
the reach of his observation and 
judgment. If the purchaser be want- 
ing in attention, where attention 
would have been sufficient to protect 
him from surprise or imposition, the 
maxim caveat emptor ought to ap- 
ply.” Johnson v. Willey, supra. 


78. Reed v. Gannon, 50 N. Y. 345 
[rev 3 Daly 414]. 


79. J. S. Carroll Mercantile Co. v. 
Folmar, 14 Ala. A.’ 378, 70 S) 98b; 
Whitehurst v. Garrett, 196 N. C. 154, 
157, 144 SE 8385; Parker v. Hall, 2 
Head (Tenn.) 641. 


“When properly probated and reg- 
istered, they are constructive notice 
to all the world.” Whitehurst v. 
Garrett, Supra. 


80. Ala.—Owings Lumber Co. v. 
Reform Feed, etc., Co., 200 Ala. 615, 
76S 973; Gadsden First Nat. Bank v. 
Sproull} 105, Ala... 275," 16 -S- 89a ae 
S. Carroll Mercantile Co. v. Folmar, 
14 Ala. A. 378, 70 S 9865. 


Ark.—Morton v. Williamson, 
Ark. 390, 81 SW 235. 


Ga.—Mayer v. Wiltberger, Ga. Dec. 
Pt. II 20; Charles v. Voldosta Fdy., 
etc., Co., 4 Ga. A. 7338, 62 SEH 493. 

Md.—Kreuzer v. Cooney, 45 Md. 582. 

N. Y.—Nestell v. Hewitt, 19 AbbN 
Cas 282. 
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voluntary transfers of property retained in the trans- 
feree’s possession and dealt with and sold by him 
as his own.*! The notice thus derived is constructive 
notice,®? which is equally as effective in this connec- 
tion as actual notice.8* When an instrument has 
been properly and sufficiently placed on record, it 
is immaterial that there is no change of possession.**# 
The fact that there are no facts apparent sufficient 
to put persons on notice of an existing encumbrance 
is hkewise immaterial where the instrument is prop- 
erly recorded.®® 


Registration of automobiles in the manner pro- 
vided by statute does not constitute constructive no- 
tice of the existence of facts thereby disclosed so as 
to prevent buyers from becoming bona fide purchas- 
ers,°° but the failure to register them is such a sus- 
picious circumstance in itself as should put a pur- 
chaser on inquiry as to defects in the title offered 
him.§?7 


[§ 619] bb. Facts of Which Record Is Notice. 


SALES 


[§§ 618-620 


The notice with which a record charges a subsequent 
purchaser is notice of the existence of the instrument 
recorded,®* and when the instrument is sufficient to 
inform the buyer of the nature of the title, or of 
facts putting him on inquiry with respect thereto, 
the record affects a purchaser with notice of such 
matters;8® but recording or registration of an in- 
strument does not charge a subsequent purchaser 
with notice of limitations on the rights of the seller 
not indicated therein, and discoverable only by in- 
vestigation outside of the record;°® nor that prop- — 
erty of the seller not described in an encumbrance 
as recorded was actually embraced in the terms of 
the encumbrance.?+ 


[§ 620] cc. Instruments Not Entitled or Required 
To Be Recorded. The fact that an instrument is re- 
corded does not operate as constructive notice toa 
subsequent purchaser, if it is of a kind whose regis- 
tration is not required by law with the imposition of 
certain consequences on a failure to register,°? and 


N. C.—Whitehurst v. Garrett, 196 
N. C. 154, 144 SH 835. 5 
ve C.—McCall v. Lewis, 32 S. C. L. 


Tenn.—Parker v. Hall, 2 Head 641. 

Wis.—Cadle v. McLean, 48 Wis. 630, 
4 NW 755. 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 93 
P 661. 

Contra Commercial Credit Co. v. 
Fulton, (N. S.) 65 DomLR 699. 

[a] WNotarial sale constitutes legal 


notice to a subsequent purchaser. 
Martin vy. Curtis, 3 Mart. N. S. (La.) 
105. 


81. Fleming v. Townsend, 6 Ga. 
103, 111, 50 AmD 318. 


“Constructive notice will not do 
alone; and therefore, the registry of 
a prior deed will not do. However, 
for many purposes, the record of a 
deed is notice, we hold that it is not 
such notice as will make a voluntary 
conveyance good against a subsequent 
purchaser, for value. The principle 
upon which a purchaser is not pro- 
tected, who has notice is this: Know- 
ing of the existence of a prior deed, 
he is presumed to be guilty of a 
fraud upon the rights of the prior 
grantee. Now, it is unreasonable to 
presume a fraudulent intention, from 
knowledge of a fact, that is itself (the 
knowledge) a matter of presumption; 
a matter of mere legal construction. 
It will be observed that the question 
of fraud which arises here, is not one 
of legal fraud, but it is a question of 
fraud, actual. The actual fraud of a 
subsequent purchaser cannot, it 
seems to me, be established upon the 
basis of an abstract legal inference, 
to-wit: the inference which the law 
draws, that when a deed is recorded, 
the whole world, and therefore, the 
purchaser in question, has knowledge 
of it. .This is a basis altogether too 
unsubstantial, upon which to rest the 
property rights of men.” Fleming v. 
Townsend, supra. 


g2. Fleming v. Townsend, 6 Ga. 
103, 50 AmD 318; Jones, etc., Auto 
Co. v. Lott, 17 Ga. A. 834, 88 SE 719; 
Whitehurst v. Garrett, 196 N. C. 154, 
144 SH 835; Parker v. Hall, 2 Head 
(Tenn.) 641. 

33. J. S. Carroll Mercantile Co. v. 
Folmar, 14 Ala. A. 378, 70 S 985; 
Parker v. Hall, 2 Head (Tenn.) 641. 
But see Fleming v. Townsend, 6 Ga. 
103, 50 AmD 318 (constructive notice 
by registration does not take the 
place of actual notice, in cases of 
recorded voluntary transfers of prop- 


erty remaining in the donor’s posses- 
sion and dealt with by him as owner, 
since actual notice is necessary to 
touch his conscience). 


84. Kreuzer v. Cooney, 45 Md. 582; 
Whitehurst v. Garrett, 196 N. C. 154, 
144 SE 835. 


[a] Display by general dealer, 
When a. general dealer in automobiles 
mortgages one of them, but retains 
it in his possession an‘d leaves it in 
the show room with other automo- 
biles for sale in the course of his 
business, one who subsequently buys 
the automobile in question has con- 
structive notice of the properly reg- 
istered mortgage on it. Whitehurst 
v. Garrett, 196 N. C. 154, 144 SE 835. 


85. Immel v. Albany Iron Works, 
L277 SOrad 18) 241. P58. 


[a] Reason for rule.—It is the 
duty of purchasers to examine the 
records and ascertain the existence of 
encumbrances, and to require this, 
only where there are facts pointing 
to their existence, would practically 
nullify the effect of recordation. Im- 
mel v. Albany Iron Works, 127 Or. 
118, 271 P 53. 


‘86. Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580. 


License and registration of motor 
vehicles generally see Motor Vehicles 
§§ 74-209. 


87. Wallich v. Sandlovich, 
Nebr. 318, 196 NW 317. 


88. Owings Lumber Co. y. Reform 
Feed, etc., Co., 200 Ala. 615, 76 S 9738; 
Morton y. Williamson, 72 Ark. 390, 81 
SW 235; Plumb v. Ives, 39 Conn. 120; 
Bauer v. Weber Impl. Co., 148 Mo, A. 
652, 129 SW 59. 


89. Owings Lumber Co. v. Reform 
Feed, etc., Co., 200 Ala. 615, 76 S 973; 
Morton v. Williamson, 72 Ark. 390, 81 
SW 235; Jones, ete., Auto Co. v. Lott, 
17 (Ga, Ay 834, 88 SH 7195 (Charles. 
Valdosta. Fdy., etc., Co., 4 Ga. A. 733, 
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62 SE 493; Kreuzer v. Cooney, 45 
Md. 582. 
[a] Rule applied.—(1) A record of 


a mortgage of timber on certain land 
was constructive notice of the mort- 
gage, and should have put a purchas- 
er of lumber, cut from the land, on 
inquiry as to whether the lumber in 
question was made from the timber 
thus conveyed. Owings Lumber Co. 
v. Reform Feed, etc., Co., 200 Ala. 615, 
76 S 973. (2) A recorded mortgage 
containing a clause empowering the 
mortgagees to take possession of the 
property embraced in the event that 
the mortgagor should attempt to sell 


any of it before repayment of the 
sum secured was sufficient to put the 
purchaser on inquiry as to the pow- 
er of the mortgagor to sell. Morton 
v. Williamson, 72 Ark. 390, 81 SW 
235. (3) An entry on record of an 
agreement containing a mortgage 
which agreement was sufficient to call 
for further inquiry, which would 
have revealed a lien upon the prop- 
erty in dispute, operated as notice of 
the lien. Jones, etc., Auto Co. v. Lott, 
17 Ga. A. 834, 88 SE 719. (4) A duly 
recorded conditional bill of sale speci- 
fying the property sold as named ar- 
ticles of machinery sufficiently af- 
fects with notice of the conditional 
vendor’s title those subsequently deal- 
ing with the property. Charles v. 
Valdosta Fdy., etc. Co., 4 Ga. A, 733, 
62 SE 493: 

90. Plumb v. Ives, 39 Conn. 120; 
Gillilan v. Kendall, 26 Nebr. 82, 42 
NW 281, 18 AmSR 766. 

[a] Rule applied.—(1) Record of 
a conveyance from a husband to a 
wife, so drawn as to indicate the re- 
tention by him of the power to deal 
with the rents and profits of the land, 
is not effective to charge a purchaser 
of products of the land from the hus- 
ban'd with notice of his interest be- 
fore the conveyance, or of any limi- 
tations intended to be imposed on him, 
but not revealed or suggested in the 
conveyance. Plumb vy. Ives, 39 Conn. 
120. (2) A properly recorded mortgage 
on a growing crop did not charge a 
bona fide vendee of the same crop, 
after it had been harvested and 
stored, with notice that it was mort- 
gaged. Gillilan v. Kendall, 26 Nebr. 
82, 42 NW 281, 18 AmSR 766. 


91. Bauer v. Weber Impl. Co., 148 
Mo. A. 652, 129 SW 59. 


[a] TIllustration.—Where machin- 
ery was sold and a mortgage to se- 
cure the .purchase price, imposed on 
all of the machinery, taken back, but 
the record erroneously described it 
as covering a part, a subsequent pur- 
chaser was not to be affected with 
notice that there was any encum- 
brance against that part erroneously 
omitted from the record. Bauer v. 
Weber Impl.-Co., 148 Mo. A. 652, 129 
Sw 59. 


eon Ala.—Tatum'v. Young, 1 Port. 


Ga.—Williams v. Logan, 32 Ga. 165; 
Papot v. Gibson, 7 Ga. 530; Morel v. 
Houstoun, R. M. Charet. 284; Jones 
v. Newberry, 16 Ga. A. 424, 85 SE 617. 


Me.—Cadwallader v. Clifton R. 
ea Inc., 127 Me. 172, 142 A 580, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 620-623] _ 


this is true, although its registration may be author- 
ized or permitted.°? The record of an instrument 
not required to be recorded does not constitute notice 
by reason of the fact that subsequently a statute is 
passed requiring registry of future instruments of 
the same character, but not extending by its terms to 
existing records.°* 

Law of foreign state requiring the registration of 
the instrument in question must be proved by a per- 
son claiming that it constitutes notice when in an- 
other jurisdiction, where a party claims rights as 
a bona fide purchaser under a sale in the state where 
the record was made.®*® 


[§ 621] dd. Invalid or Incomplete Recording. 
Unless an instrument is recorded as directed by law, 
the registration thereof can import notice to no 
one.°® Hence, it does not prevent persons buying 
the property from occupying the position of bona 
fide purchasers that an instrument defective by rea- 
son of improper acknowledgment is on record;°* 
nor that an instrument is recorded with an official 
designated to keep certain records but not a record 
of instruments of the character of that involved.®* 
Where an instrument is seasonably lodged with the 
recording officer, but he fails to perfect its registra- 
tion, a purchaser of the property subsequent to the 
filing of the instrument does not have constructive 
notice of it;°° but there is also authority to the ef- 
fect that it is operative as notice upon proper filing, 
at least if the receipt of the instrument for record 
has been noted by the officer.2, Where an instrument 
as filed is erroneously copied in recording it, it oper- 
ates as constructive notice to purchasers only of 
what is recorded,* and not to the extent of the in- 
strument as filed.* 
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[§ 622] ee. Place of Record. There is authority 
that the record of an instrument in one state does not 
import notice to a purchaser resident in another state 
to which the property has subsequently been re- 
moved.> Similarly, an instrument conveying per- 
sonal property, properly recorded in the county 
where the law required the record to be kept, has 
been regarded as not amounting to notice to a sub- 
sequent purchaser in another county to which the 
seller of the property removed, and in which the in- 
strument is not recorded,® but the contrary result 
has also been reached.* 


[§ 623] ff. Effect of Record to Which Seller Is 
Not Party. The record of a deed or mortgage con- 
veys notice only to those who subsequently acquire 
an interest or right*in the property under the grantor 
or mortgagor of record. Hence a purchaser from 
a corporation is not chargeable with notice of a mort- 
gage executed and recorded by an officer of the cor- 
poration personally as mortgagor® and, when an in- 
dividual, doing business under a corporate name, 
executes and records a mortgage on assets of the 
business in the corporate name, a subsequent. pur- 
chaser from him personally is not thereby deemed 
to have constructive notice of the mortgage,!® al- 
though if he has knowledge of the fact that his seller 
did business under the corporate name, or of facts 
sufficient to put a prudent man on inquiry to dis- 
cover such practice, the contrary is true.!! 


Fictitious name. In like manner, where goods are 
mortgaged under an assumed name, and subsequently 
sold by the mortgagor, under his true name, the rec- 
ord of the mortgage constitutes no notice to the pur- 
chaser;1? but if the mortgage be a purchase-money 
mortgage, the opposite result is reached.13 


S. C.—Caston v. Cunningham, 34 S. 
Cr Er bo: 


Va.—Braxton v. Bell, 
23 SE 289. 


“When an instrument is not enti- 
tled by law to be recorded, placing it 
on record cannot operate as construc- 
tivesnotice:.”". . . Where parties 
have desired to give as much publici- 
ty as possible to the fact of the trans- 
fers of property to themselves, and 
in seeking to give such publicity may 
have selected the filing of the instru- 
ment of transfer for record in one of 
the principal offices of the county as 
a means thereto, they did not thereby 
create a new law in respect to notice. 
Parties in interest have a right to re- 
ly upon the law of the state as enact- 
ed by its Legislature, and are not 
bound by any constructive notice oth- 
er than such laws provide. Actual 
notice must be given in the absence 
of a statute providing some means 
for constructive notice.” Cadwalla- 
der v. Clifton R. Shaw, Inc., supra. 


93. Williams v. Logan, 32 Ga. 165; 
Papot v. Gibson, 7 Ga. 530. 


94. Williams v. Logan, 32 Ga. 165; 
Papot v. Gibson, 7 Ga. 530. 


95. Tatum v. Young, 1 Port. (Ala.) 
298, 312. 

“The rule which regards registra- 
tion of deeds, as constructive notice 
to all concerned, is in itself, a rigid 
principle; and it would be unsafe, 
first to presume, from the certificates 
of the clerk and Judge, that the law 
of Georgia authorized the registration 
of this deed, and then make this pre- 
sumption constructive notice 
of its existence.” Tatum v. 
supra. 


96. 


92 Va. 229, 


Young, 
Ala.—Tatum v. Young, 1 Port. 
[565 C. J.—39] 


298. 
Ga.—Papot v. Gibson, 7 Ga. 530. 


Me.—Martin v. Green, 117 Me. 138, 
102 A 977. 


Mich.—Cass v. Gunnison, 68 Mich. 
147, 36 NW 45. 


Va.—Braxton v. Bell, 92 Va. 229, 23 
SE 289. 


[a] Thus, where a mortgage is re- 
quired to be recorded in the town of 
the mortgagor’s residence, and is re- 
corded elsewhere, but not there, the 
record is a mere nullity as far as giv- 
ing notice is concerned. Martin v. 
Green, 117 Me. 138, 102 A 977; Cass v. 
Gunnison, 68 Mich. 147, 36 NW 465. 


97. Goodnough Merc., ete., Co. v. 
Galloway, 171 Fed. 940; Weill v. Zach- 
er, 92 Ill. A. 296. 


98. Wing v. Thompson, 78 Wis. 
256, 47 NW 606; Bunn v. Valley Lum- 
ber Co., 51 Wis. 376, 8 NW 232. 


[a] Rule applied.—Where an in- 
strument was recorded with the lum- 
ber inspector and with the town clerk, 
although both of these officials were 
designated to keep certain records, 
and, although the instrument in ques- 
tion was of a kind appropriate for 
record yet, where this sort of instru- 
ment was not of the kind with which 
either of these officials was by law 
concerned, the record in this manner 
was not constructive notice of its ex- 
istence to bona fide purchasers. Wing 
v. Thompson, 78 Wis. 256, 47 NW 606. 


99. Bamberg v. Harrison, 89 S. C. 
454, 71 SE 1086, AnnCas1913B 68. 


{a] Reason for rule.—‘‘A cogent 
reason for preferring this rule is that 
one who files a paper for record al- 
ways has it in his power to examine 
the records and satisfy himself that 


his paper has been duly and accurate- 
ly recorded, while it is impossible for 
a prospective purchaser or creditor to 
anticipate and inquire about and as- 
certain the innumerable forms which 
the negligence or mistakes of the offi- 
cer may assume.” Bamberg v. Harri- 
son, 89 S. C. 454, 456, 71 SE 1086, Ann 
Cas1918B 68. 


1. Cadle v. McLean, 48 Wis. 630, 4 
NW 755. 

2. Flowers vy. 
(Tenn.) 408. 

3. Bauer v. Weber Impl. Co., 148 
Mo. A. 652, 129 SW 59. 

4 Bauer v. Weber Impl. Co., su- 
pra, 

5.. Verdier v. Leprete, 4 La. 41; 
Wyse v. Dandridge, 35 Miss. 672, 72 


Wilkes, 1 Swan 


AmD 149. 
6. Lewis v. Castleman, 27 Tex. 
407; Davis v. Loftin, 6 Tex. 489. 


ee Parker v. Hall, 2 Head (Tenn.) 

[a] Reason for rule.—Failure to 
trace the residence of the parties, and 
the history of the title to the property 
is negligence. Parker v. Hall, 2 Head 
(Tenn.) 641. 


8. Rhea Mortg. Co. v. Lemmerman, 
(Tex. Civ. A.) 294 SW 959. 


9. Rhea Mortg. Co. v. Lemmerman, 
supra. 
10. 
Wait, 
11. 


National Cash Register Co. v. 
158 Ill. A. 168. 


National Cash Register Co. v. 
Wait, supra. 

12. Windle v. Citizens’ Nat. Bank, 
204 Mo. A. 606, 216 SW 1020. 


13. Windle y. Citizens’ Nat. Bank, 
supra. : 


610 [55 C.J.] 


[§ 624] (d) Judicial Records and Proceedings. 
Except as modified or restricted by statute, the rec- 
ords of all courts within a jurisdiction are notice to 
purchasers,'* and no one is a bona fide purchaser 
where the state of the title appears on the court 
records,!*® but the records of foreign courts do not 
operate as notice in this manner.+® A purchaser is 
charged with notice of the facts that might be dis- 
closed by inquiry based on the fact that an attach- 
ment has been levied upon the goods sold.1’ A 
purchaser of property in possession of a sheriff by 
virtue of irregular attachment proceedings is bound 
to know that amendments may be made on which the 
proceedings may be sustained, and hence cannot suc- 
ceed in his claim to the property on the theory that 
he was an innocent purchaser.1® -The mere issuance 
of a writ of replevin, however, directing recaption 
of the goods by the sheriff does not constitute no- 
tice to a purchaser buying, before they are retaken, 
without knowledge or notice of the fact of issu- 
ance.1° 


[§ 625] (e) Particular Facts as Indicating or 
Constituting Notice—aa. Adherence to, or Departure 
from, Ordinary Course of Business. A wide depar- 
ture from the ordinary course of mereantile transac- 
tions is a circumstance from which notice may prop- 
erly be inferable.2° However, for this purpose one 
who advances money to another to be applied on the 
purchase price of property under an agreement that 
when that property is put in finished condition, it 
shall be sold to the creditor upon the payment of an 


14. Ellis v. Woods, 30 S. C. Ea. 19. 
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additional amount, the advance to be credited on the 
price, does not buy out of the usual course of trade ;?* 
nor does the giving of notes for a round sum, to ‘be 
later adjusted and which is actually adjusted on the 
basis of what the property is actually worth, show a 
purchase outside the ordinary course of business.?? 


Sale at an unusual hour of the day is not in itself 
sufficient to constitute notice where it appears that 
such hour was the one which was most convenient 
for the parties to the sale.?* 


Previous course of dealing. The fact that the 
parties to the sale have engaged in similar transac- 
tions, none of which have ever been questioned, for 
a considerable time before, is relevant to a showing 
of absence of notice.?4 


Mode of dealing as indication of seller’s capacity. 
When one, who has dealt with a purchaser sometimes 
as broker and sometimes as merchant, sells goods in 
the manner in which brokers ordinarily make sales, 
it is sufficient to charge the purchaser with knowl- 
edge that the seller is dealing in that capacity, al- 
though he purports to be selling as owner.?° 

[§ 626] bb. Possession of Persons Other than 
Seller. Possession is sufficient notice to a purchaser 
to put him on inquiry as to the rights of one in pos- 
session in the property,?* and one who buys goods 


which are not in the possession of the seller at the 


time of sale is under a duty to inquire, and chargea- 


ble with notice of the results of an inquiry,2* which’ 


rule is limited, however, to such possession as is 


[$§ 624-626 


15. Ellis v. Woods, supra. 

[a] Rule applied.—Where a will 
has been admitted to probate and is 
on record in the ordinary’s office, the 
law implies notice to a purchaser of 
a trust relating to personal property 
contained in it. Ellis v. Woods, 30 


S: Gx: 19; 
16. Warren. v. Dickerson, 3 Tex. 
460. 


[a] TIllustration.—Where the par- 
ties reside in Texas and the property 
is located there, the record of a will 
in Mississippi is not notice to the pur- 
chaser of facts affecting the title. 
Warren y. Dickerson, 3 Tex. 460. 


17. Maddox v. Reynolds, 72 Ark. 
440, 81 SW 603; Young v. Kellar, 94 
Mo. 581, 7 SW 293, 4 AmSR 405; Arn- 
holt v. Hartwig, 73 Mo. 485; Cooper v. 
Newman, 45 N. H. 339; McLachlin v. 
Brett, 34 Hun 478 [app 105; N: Y. 391, 
12 NE sll 


[a] Although property is allowed 
to remain in the hands of the attach- 
ment debtor, a purchaser who has 
knowledge of facts sufficient to put 
him upon inquiry as to whether the 
property is then under attachment is 
chargeable with notice of all such 
facts as he would have learned by rea- 
sonable inquiry. Cooper v. Newman, 
45 N. H. 339. 


18. Seass v. Manion, 92 Ill. A. 471. 
aon Stoeser v. Springer, 7 Ont. A. 

is 

20. Ala.—Loeb v. Flash, 
526. 

Ill.—Sechler Carriage Co. v. Lane, 
ere eAS 36:0; 

Ky.—Nashville Grain, etc. Co. v. 
American Co-op. Assoc., 203 Ky. 458, 
262 SW 634. 

La.—Frantz v. Fink, 125 La. 1013, 
52 S 131, 28 LRANS 539. 

Mo.—Reid v. Lloyd, 52 Mo. A. 278. 


65 Ala. 


| from his seller as dealer, 


GNI Nay PAV. 


Nebr.—Wallich v. Sandlovich, 111 
Nebr. 318, 196 NW 317. 


N. Y.—McGoldrick v. Willits, 52 N. 
Y. 612; Moyer v. Bloomingdale, 38 
App. Div. 227, 56 NYS 991; Robinson 
v. Dauchy, 3 Barb. 20; Grossman v. 
Walters) 1d “NMS@Aid path. Leona. 
594 mem, 30 NE 1151 mem]. 


Okl.—Mott v. Nelson, 96 Okl. 117, 
2208 61 7.. 


[a] Suspicious conduct of seller.— 
Sechler Carriage Co. v. Lane, 71 Ill. 
A. 360. 


[b] Suddenness of sale.-—Where it 
is apparent that the property which 
forms the subject matter of the sale 
has been acquired by the seller imme- 
diately before the sale, his unex- 
plained haste to dispose of it so short- 
ly after having obtained it may be 
considered as an element of notice. 
Wallich v..Sandlovich, 111 Nebr. 318, 
196 NW 317; Mott v. Nelson, 96 Okl. 
TT jp220) BG. 


{e] Rule applied.—(1) Where, in 
addition to other suspicious facts, it 
appeared that the buyer acquired the 
property not by an ordinary purchase 
but by re- 
deeming the goods from a pawnbro- 
ker, he was not given the protection 
accorded bona fide purchasers, Frantz 
Ve inky Leola, LOLS, So2k 1S sol awa. 
LRANS 539. (2) One who purchased 
property in an irregular manner, and 
with irregular and defaced marks on 
the property, was not a bona fide pur- 
chaser. Robinson v. Dauchy, 3 Barb. 
(3) The purchaser of 
property, in haste, without an inven- 
tory nor any careful examination, at 
a round sum, without any investiga- 
tion of the sort to be expected in a 
purchase of the magnitude of that 
involved, especially where the prop- 
erty is not of the kind in which the 
firm is generally engaged in dealing, 
‘indicates the presence of notice. 
Grossman v. Walters, 11 NYS 471 [aff 
132 N. Y. 594 mem, 30 NE 1151 mem]. 


See also Reid v. Lloyd, 52 Mo. A. 278 
(purchasing goods without an inven- 
tory ata lump sum with knowledge of 
the vendor’s embarrassed financial 
condition was sufficient to warrant an 
inference of notice). (4) The state- 
ment of a seller that he is carrying 
on business in a nearby city, as well 
as that of his and the buyer’s resi- 
dence, in another name ,than his own, 
without disclosing any reason for 
such conduct, gives notice sufficient 
to affect the rights of a purchaser. 
McGoldrick v. Willits, 52 N. Y. 612. 


21. Oconto Land Co. v. Wallisch- 
laeger, 155 Wis. 418, 144 NW 979. 


22. Norton vy. Lumpkin, 83 Iowa 
335, 49 NW 1015. 


23. Goodyear Rubber oe v. Schrei- 
ber, 29 Wash. 94, 69 P 64 


24 Northern Trust ae v. Consol- 
idated El. Co., 142 Minn. 132, 171 NW 
265, 4 ALR 510. 


25. Bassett v. Lederer, 1 Hun (N. 
Y.) 274, 3 Thomps. &.C. 671. 


26. Buck v. Paine, 50 Miss. 648. 


27. Minn.—Gaertner v. Western Bl. 
Co., 104 Minn. 467, 116 NW 945; Arm- 
strong Vv. Freimuth, 78 Minn. 94, 80 
NW 862. 


Mo.—Hisenberg v. Nelson, (A.) 247 
SW 244, 


N. J.—Hirsch v. C. W. Leatherbee 
Lumber Co., 69 N. J. L. 509, 55 A 645. 


N. Y.—Goodenough v. Spencer, 2 
Thomps. & C. 508, 15 AbbPrNS 248, 
46 HowPr 347. 


Tex.—American R. Express Ge: v- 
Voelkel, (Commn, A.) 252 SW 486 
[rev (Civ. A.) 2386 SW 555];  Orfic 
Gasoline Production Co. vy. Herring, 
(Civ. A.) 273 SW 944. 


[a] Rule applied.—(1) Where the 


buyer knew that delivery to his seller, 


‘a grain merchant, was not completed 


by reason of which possession had not 
yet vested, he was not entitled to pro- 
tection as a bona fide purchaser. Hi- 


eT a a a 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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exclusive and unambiguous.?® 


[§ 627] cc. Documents of Title. One who buys in 
disregard of documents of title, disclosing outstand- 
ing rights and interests, which are tendered for his 
inspection before completion of the sale, is not pro- 
When the person 
to whom they are available is an agent of the buyer, 
the latter is charged with notice if it was part of 
such agent’s duty to investigate the papers in ques- 
tion;*° but if it is no part of his duty to do so, the 
fact that the information was available to him will 
not defeat his right to protection as a bona fide pur- 
chaser, under a subsequent sale by his prineipal.** 
Knowledge or notice of provisions of an instrument 
in the chain of title is not extended to charge a pur- 
chaser with notice of any facts not suggested from 
the face of the instrument.®? Where the language of 
an instrument reveals the possible existence of out- 
standing interests in the property, it is sufficient to 
put the purchaser on inquiry, and charge him with 


tected as a bona fide purchaser.?°® 


senberg v. Nelson, (Mo. A.) 247 SW 
244. (2) Where, at the time defend- 
ant purchased well casings from the 
owner of land, plaintiff, as lessee, was 
in actual possession of well, casings, 
and fixtures, and was using gas pro- 
duction therefrom, defendant was not 
an innocent purchaser. Orfic Gaso- 
line Production Co. v. Herring, (Tex. 
Civ. A.) 273 SW 944. (3) Where an 
unexecuted agreement was made for 
the sale of goods and the goods re- 
mained in the possession of the ven- 
dor, a purchaser from the vendee who 
knew of the nonpayment was put on 
notice to ascertain whether his ven- 
dor, the first vendee, was entitled to 
the goods without payment on deliv- 
ery. Hirsch vy. C. W. Leatherbee Lum- 
ber Co., 69 N. J. L. 509, 55 A 645. 


28. Patten v. Moore, 32 N. H. 382; 
Lewis v. Castleman, 27 Tex. 407. 

[a] On a sale of growing timber 
by a landowner who takes back a 
mortgage from the buyer which is not 
recorded, the constructive possession 
of the seller as owner of the land is 
not notice pf his claim to the timber 
as to one purchasing from his ven- 
dee upon the faith of his bill of sale. 
Patten v. Moore, 32 N. H. 382. 


[b] Delivery of a deed, although 
in legal operation, a delivery of pos- 
session of property to another, does 
not confer the possession necessary to 
put a purchaser on notice where the 
transferor is the father of the trans- 
feree, who remains a member of his 
household and whose property re- 
mains in his control, until at or short- 
ly before the time of sale to one claim- 
ing as a bona fide purchaser. Lewis 
v. Castleman, 27 Tex. 407. 


29. Crittenden v. Coleman, 74 Ga. 
oie 
Barnt, 123 Iowa 32, 98 NW 356. 


[a] Rule applied.—A purchaser 
from an assignee under a void as- 
signment who is shown the deed of 
assignment but fails to read it is not 
an innocent purchaser without notice. 
Crittenden v. Coleman, 74 Ga. 331. 

30. Bassett v. Lederer, 1 Hun (N. 
Y.) 274, 3 Thomps. & C. 671. 

31. Arbuckle v. Gates, 95 Va. 802, 
30 SE 496. 

[a] Rule applied.—The fact that 
one was a bookkeeper of the vendee 
and as such received the invoices of 
the goods does not charge ‘him with 
notice of a reservation of title in the 
contract of sale. Arbuckle v. Gates, 
95 Va. 802, 30 SE 496. 

32. Goldstone v. Merchants’ Ice, 
etc., Co., 123 Cal. 625, 56 P 776; Plumb 
v. Ives, 39 Conn. 120; Cramer v. 
Groseclose, 53 Mo, A. 648; Patten v. 


A. A. Cooper Wagon, etc., Co. v.. 
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seribed.?# 


Moore, 32 N. H. 382. 


[a] Rule applied.—(1) A purchas- 
er with notice that the title to land, 
whose products he bought from the 
husband, was in the wife was not by 
the instrument charged with notice of 
variation or modification of the hus- 
band’s right to manage and control 
the disposition of the wife’s property. 
Plumb v. Ives, 39 Conn. 120. (3) One 
having notice of the title to timber 
land, and of a bill of sale of standing 
timber to his seller, did not have no- 
tice of a reservation in the agreement 
but not appearing in the bill of sale, 
limiting his. seller’s right to dispose 
of the lumber produced from such 
timber. Patten v. Moore, 32 N. H. 382. 
(3) Where land is leased for the pur- 
pose of being cleared and prepared 
for cultivation, the tenant having the 
right to dispose of timber cut on parts 


-of the land which he is clearing, a 


provision in the lease limiting this 
right of the tenant to such parts of 
the land as are being cleared and pre- 
pared for cultivation is not sufficient 
to charge purchasers of the timber 
with knowledge of the wrongful act 
of the tenant in cutting the timber 
from other parts of the land. Cramer 
v. Groseclose, 53 Mo. A. 648. 


[b] Vague and ambiguous refer- 
ences to outstanding claims, clear to 
the person executing the paper but 
meaningless to others, are not suffi- 
cient to put a purchaser on notice. 
Goldstone v. Merchants’ Ice, etc., Co.; 
123-Cal.. 625, 566. P7716. 

33. Spencer v. Godwin, 30 Ala. 
355; Gaertner'v. Western El. Co., 104 
Minn. 467, 116 NW 945; Reed vy. Gan- 
non, 50 N. Y. 345 [rev 3 Daly 414]; 
Goodenough vy. Spencer, 46 HowPr (N. 
BYES 4.02 

[a] Rule applied.—(1) A bill of 
sale containing a, warranty of title, 
“except so far as” the property in 
question “might be subject to the 
debts or judgments against’’ the sell- 
er “in the state of Alabama” by its 
terms put the purchaser under it on 
notice of outstanding claims against 
the property. Spencer v. Godwin, 30 
Ala. 355. (2) A deed of personal prop- 
erty wherein the grantor promised in 
a specified time ‘‘to pay off and dis- 
charge any lien, mortgage or incum- 
brance” contained language appropri- 
ate to put the grantee on notice that 
adverse interests in the property ex- 
isted. Reed v. Gannon, 50 N. Y. 345 
[rev 3 Daly 414]. (3) A bill of sale, 
executed by a client to his attorney 
in order to put property beyond the 
reach of creditors, with a secret un- 
derstanding that it shall be held for 
the client and eventually retrans- 
ferred to him, by reservation of a 
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notice of the facts discoverable by proper investiga- 
‘tion,®* and this is true, although the claim is misde- 
It is immaterial that the purchaser mis- 
understands the import of an instrument if the lan- 
guage is clear and unambiguous.*° 


Bills of lading. A purchaser of goods shipped by 
carrier is bound to make inquiry as to the bills of 
lading,®® and is affected with notice of facts as to 
the state of the title shown by such documents.** 

Express shipment papers. 
with reference to bills of lading, applies to the anal- 
ogous papers and documents in express shipments.*° 

Delivery order. 
rules, grain is to be paid for when weighed and de- 
livered, a delivery order for grain, not yet unloaded 
by the consignee, is such a document. as to call for 
investigation of the title by a purchaser and affects 
him with notice of the facts thereby ascertainable.?® 

[§ 628] dd. Adequacy of Price. 
price, when very great, is of itself evidence to a pur- 


The same rule, as that 


Where, under locally prevailing 


Inadequacy of 


right of possession in the transferor 
for sixty days which reservation is 
known to a purchaser from the attor- 
ney, affords to him knowledge of such 
character aS puts him on inquiry. 
Goodenough v. Spencer, 2 Thomps. & 
C. (N. Y.) 508, 15 AbbPrNS 248, 46 
HowPr 347. 


34. Gaertner v. Western El. Co., 
104 Minn. 467, 116 NW 945. 
[a] Tllustration.—Where the _ re- 


citals of a recorded second mortgage 
erroneously described the mortgage 
under a prior mortgage which was un- 
recorded, although correctly disclos- 
ing the nature of the claim as based 
on a landlord’s lien, a purchaser of 
the mortgaged property, with knowl- 
edge of the recital, who paid the sec- 
ond mortgagee, was not an innocent 
purchaser. Gaertner v. Western El. 
Co., 104 Minn. 467, 116 NW 945. 


35. McLachlin y. Brett, 34 Hun 478 | 
Laff 105°N. D¥891; 12.N bane é 

36. City Bank v. Rome, ete., R. 
Co., 44 N. Y. 1363, American R. Ex- 
press Co. v. Voelkel, (Tex. Commn. 
A.) 252 SW 486 [rev (Civ. A.) 236 SW 
555] [quot Cye]. 

37. U. S.—Shaw v. Merchants’ Nat. 
Bank, 101 U. S. 557, 25 I. ed. 892. 
_Mo.—Johnson-Brinkman Commis- 
sion Co. v. Missouri Pac. R. Co., 72 Mo. 
A. 437. 

N. Y.—City Bank v. Rome, etc., R. 
Co., 44 N. Y. 186; McLachlin v. Brett, 
peas 478 [aff 105 N. Y. 391, 12 NE 


Pa.—Decan v. Shipper, 35 Pa. 239, 
78 AmD 334. 

Tenn.—Columbia Second Nat. Bank 
v. Cummings, 89 Tenn. 609, 18 SW 
115, 24 AmSR 618. 


Tex.—American R. Express Co. v. 
Voelkel, (Commn,. A.) 252 SW 486 
[rev (Civ. A.) 286° SW 555] [auot 
Cyc]. 

[a] Revocation of accompanying 
draft.—One purchasing a bill of lad- 
ing by payment of an attached bill of 
exchange, after revocation thereof by 
the drawer, is not a bona fide pur- 
chaser. Johnson-Brinkman Commn. 
er v. Missouri Pac. R. Co., 72 Mo. A. 

{b] Bills of lading by consignors 
as agents having accompanied the 
goods shipped, the consignee was not 
a bona fide purchaser. McLachlin v. 
Brett, 34 Hun 478 [aff 105 N. Y. 391, 
12 NE 17]. 

38. American R. Express Co. v. 
Voelkel, (Tex. Commn. A.) 252 SW 
486 [rev (Civ. A.) 236 SW 555]. 


39. Good v. Bender, 11 Oh. Cir. Ct. 
N. S. 417. 
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[§§ 628-630 


chaser of infirmity in his seller’s title,#° and consid- 
eration is to be given it, in connection with other 
circumstances, in determining whether a buyer is a 
purchaser without notice.4! The payment of a fair 
and adequate consideration, however, is not conclu- 
sive of the absence of notice,*? nor sufficient to main- 
tain such a purchase as against other indications that 
the purchaser had notice,** although proof of it has 
been treated as amounting prima facie to a showing 
of lack of notice;** nor does the fact that the price 
paid is greatly less than the value necessarily and 
as a matter of law constitute notice.*® 


Determination of adequacy. It is not always con- 
elusive of such adequacy of consideration as to pre- 
clude the possibility of notice that the price paid is 
in fact a fair one;*® if a chattel which is obviously 
new is offered him at a price, to his knowledge great- 
ly below the list price of that make of articles, that 
fact is considered in connection with other facts on 
the question of notice.*7 However, a purchase at a 
price in fact less than that paid by the vendor is not 
necessarily such inadequacy of price as to constitute 
notice,*® at least where such vendor buys on eredit 
but sells for cash.*® 


[§ 629] ee. Reputation of Seller. Under certain 


circumstance, notice may arise from the general 
reputation of the character in the community,°° but 
its availability as notice has been limited to situa- 
tions where the true facts are in accord with those 
reputed,®! and where their character is such, that 
they are pertinent and relevant on the question of 
the seller’s right in and authority over the proper- 
ty.°? Thus the fact that one is shiftless, dissolute, 
and without credit is not notice of limitations on his 
authority in dealing with property.°* 


[§ 630] ff. Matters in Connection with Landlord’s 
Lien and Other Liens. Under the rule that protec- 
tion against a landlord’s lien cannot be claimed by a* 
purchaser if he has notice of facts sufficient to put 
him on inquiry and disregards them,’* where a pur- 
chaser of crops has knowledge that they were raised 
on the premises of a certain person and that his seller 
was the tenant of such other person, he has notice of 
the landlord’s lien on such erops®® for such extent 


of time as a landlord’s len is declared to exist;°® 


it is immaterial that the buyer does not know of the 
tenant’s failure to pay the landlord,®* and a buyer 
may not rely uvon the assumption that the lien has 
been discharged or waived.®® However, the mere 
knowledge that the seller is a renter, uncoupled with 


bs paren ye 32 N. H. 382,; mem]. charged with notice as to the seller’s 
; oyer v. Bioomingdale, 38 App. 43. ra. authority and interest in the property. 
Div. 227, 56 NYS 991, 996; Green v. mi er en a ld SS ial ens ,| Singer Mfg. Co. v. Hudson, 4 Mo. A. 
Humphry, 50 Pa. 212. erty es ke a (Hl.) 2) 145, 

In judging of the bona fides of the AG lace bin wicks we iicceblonge 48. Collins v. Rosenham, 438 SW 


transaction, a grossly inadequate con- 
Sideration is a very important circum- 
stance.” Patten v. Moore, supra. 


“When, however, they were will- 
ing to take so inadequate a sum, their 
act spoke plainly of some infirmity in 
their title. People do not ordinarily 
sacrifice in this manner property hon- 
estly acquired.” Moyer vy. Blooming- 
dale, supra. 


41. Ala.—Pelham vy. Chattahoochie 
Grocery Co., 156 Ala. 500, 47 S 172. 


Ind.—Stultz_ v. Miltenberger, 176 
Ind. 561, 96 NE 581. ‘ 


La.—Frantz v. Fink, 125 La. 1013, 
528 131, 28 LRANS 539. 


Miss.—Preston v. Threefoot, 24 S 
703; Calhoun vy. Burnett, 40 Miss. 599. 


N. Y.—Robinson v. Dauchy, 3 Barb. 
20; Gowing v. Warner, 30 Misc. 593, 
a NYS 797 [aff 29 Misc. 593, 61 NYS 

0). 


[a] Rule applied.—(1) A sale of a 
stock of goods of the value of five 
hundred dollars for the sum of ten 
dollars is proper for consideration on 
the question of notice. Pelham v. 
Chattahoochie Grocery Co., 156 Ala. 
500, 47 S 172. (2) Where a person is 
intrusted with an automobile worth 
three hundred and fifty dollars for 
sale on certain terms, and he sells it 
contrary to the authority given, a 
sale of the car for twenty-three dol- 
lars is so unreasonable as to put the 
purchasers on inquiry, and charge 
them with knowledge of the title of 
the person selling. Stultz v. Milten- 
berger, 176 Ind. 561, 96 NE 581. (3) 
A sale of property for less than half 
its value, in connection with other 
circumstances, was an indication of a 
defect in the seller’s title. Calhoun 
v. Burnett, 40 Miss. 599. (4) It can- 
not be said as a matter of law that a 
payment of twenty six hundred dol- 
jars is such a fair and reasonable 
price to be paid for a thirty five hun- 
dred dollar stock of goods as not to 
be considered to afford notice. Pres- 
ton v. Threefoot, (Miss.) 24 S 708. 


42. Grossman v. Walters, 11 NYS 
471 [aff 132 N. Y. 594 mem, 30 NE 1151 


— 


Ala. 498, 8 S 573. 


Ill.— Montague vy. Hanchett, 20 Ill. 
A 2212). 


N. Y.—McPherren v. Homan, 2 App. 
Div. 264, 37 NYS 706 [app dism 158 N. 
Y. 690 mem, 53 NE 1127 mem]. 


S. C.—Caston vy. Cunningham, 34 S. 
CA 359! : 


Wash.—Goodyear Rubber 
Schreiber, 29 Wash. 94, 69 P 648. 


[a] Illustration.—Where a_ pur- 
chase of flour from a stranger was 
made for a price greatly under its 
value, but the stranger stated that 
he had acquired the flour by way of a 
trade, and gave a reputable firm as his 
reference, and the purchaser, before 
buying made inquiry of that firm who 
said it was all right, the purchaser 
was not charged with notice of de- 
fects in his vendor’s title. McPher- 
ren v. Homan, 2 App. Div. 264, 37 NYS 
706 [app dism 158 N. Y. 690 mem, 53 
NE 1127 mem]. 


[b] Where, at time of sale, other 
property of the same type appears to 
have been selling cheaply, the small- 
ness of the price does not of itself au- 
thorize an inference of notice. Caston 
v. Cunningham, 34 S. C. L. 59. 


46. Mott v. Nelson, 96 Okl, 117, 220 
Piet: 


47. Singer Mfg. Co. v. Hudson, 4 
Mo. A. 145; Mott v. Nelson, 96 Okl. 


WIT 220) Pi6li7. 


[a] Rule applied.—(1) Where an 
automobile dealer bought a new and 
unused automobile from a stranger 
at a price which was fair for second 
hand cars of that make but greatly 
below the list price of such cars as 
the purchaser well knew, he was not 
given the protection accorded to bona 
fide purchasers. Mott v. Nelson, 96 
Okl. 117, 220 P 617. (2) Where a buy- 
er bought a sewing machine from one 
apparently a dealer, although actual- 
ly an agent selling on consfgnment 
for the company, at a price which he 
had been informed, by one whom he 
knew to be a company agent, that no 


one had a right to sell for, he was| 
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726, 19 KyL 1445. 
49. Collins v. Rosenham, supra. 


50. Cleveland Woolen Mills v. Si- 
bert, 81 Ala. 140, 1 S 773; Lewis v. 
Castleman, 27 Tex. 407. 


[a] Rule applied.—Where proper- 
ty in the seller’s possession belonged 
to ‘his daughter and that fact was as- 
serted by common notoriety, as was 
the seller’s lack of property in gen- 
eral and the various devices by which 
he procured loans from time to time, 
these were elements to be considered 
in connection with the question of 
whether the purchaser had notice. 
Lewis v. Castleman, 27 Tex. 407. 


51. Cleveland Woolen Mills v. Si- 
berg; Sd Aa LAOS eS e7Tizie. 
52. Cleveland Woolen Mills v. Si- 


sa supra; Plumb v. Ives, 39 Conn. 


53. Plumb v. Ives, supra. 
54. Boges v. Price, 64 Ala. 514. 
55. Atkinson y. James, 96 Ala. 214, 


10 S 846; Watt v. Scofield, 76 Ill. 261; 
Dawson vy. Coffey, 48 Mo. A. 109. 


56. Watt v. Scofield, 76 Ill. 
Dawson v. Coffey, 48 Mo. A. 109. 


57. Watt v. Scofield, 76 Ill. 261. 


[a] Reason for rule.—The reason- 
able apprehension is that the rent 
remains unpaid and good faith re- 
quires that inquiry be made to ascer- 
tain the truth before purchase. Watt 
v. Scofield, 76 Ill. 261. 


[b] &n Alabama (1) a statute giv- 
ing the landlord a lien for advances 
on a parity with that for rent was 
formerly so construed that knowledge 
of facts sufficient to operate as no- 
tice of the lien for rent did not neces- 
sarily serve as notice of the lien for 
advances (Wilson v. Stewart, 69 Ala. 
302), (2) but by a later case, with- 
out expressly overruling the former 
decision, it is established that notice 
for the one purpose is notice for botn 
ae v. James, 96 Ala, 214, 10 

846). 


58. 
109. 


261; 


Dawson v. Coffey, 48 Mo. A, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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any knowledge of who his landlord is and of the fact 
that the crops sold were grown on rented premises, 
is insufficient to charge the purchaser with notice.°? 
The fact that the property purchased from a tenant 
is located at the time of sale on the leased premises 
is sufficient to put the purchaser on notice of the 
landlord’s right.®° 


Laborer’s lien. The fact that one is seen laboring 
for another is not sufficient of itself to constitute no- 
tice to a purchaser from the employer, who is ac- 
tually without knowledge at the time of purchase 
that the employer is indebted in any amount to the 
laborer of a statutory lien for labor.*! 


Lien on foal for service fee. Knowledge that a 
mare has been bred to a certain horse is not notice 
of a lien reserved on the foal for the service fee, but 
not recorded nor otherwise made known to the pur- 
chaser.®? 


[§ 631] gg. Personal or Business Relations. 
Family relationship is a cireumstance, to be con- 
sidered in connection with other facts, on the ques- 
tion of notice,®* but it is not conclusive of the exist- 
ence of notice;** likewise friendship and intimacy 
between buyer and seller do not in themselves dem- 
onstrate the existence of notice.®® 


Business relations. The previous business dealings 
of a buyer, with the seller, or with the subject mat- 
ter of the sale may be of such a character as to in- 
dicate or constitute notice;®® as when it makes him 
aware of his seller’s insolveney coupled with his lack 
of authority to deal with the goods in the manner 
proposed,®* or of the fact that the financial condition 


[a] Reason for rule.—The pur- 62. 
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Bates v. Smith, 83 Mich. 347, 
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of the seller at the time it obtains the subject matter 
of the sale renders it impossible that the seller will 
pay for the goods,** or where shortly before the sale 
the seller has requested a loan on the property under 
a manifestly false assertion that it is needed for 
repairs ;*® and one who assured a manufacturer of 
the solvency of a concern, knowing it to be heavily 
encumbered with debts, and later purchased hastily 
the concern’s entire stock, including that obtained 
on credit by means of this representation, is charge- 
able with notice of the manufacturer’s interest.’° 
So one who negotiates for property, knowing of an 
outstanding claim, and later buys it from another 
source at a greatly reduced price, knowing that it is 
the same property but not inquiring as to whether 
the claim has been discharged, is chargeable with 
notice that the claim continues,’! and the fact that, 
in his haste and anxiety to buy, he forgets his former 
information, does not alter the result.72 The fact 
that the seller has embezzled goods of the buyer may 
be notice,** but there is authority that, although the 
buyer knows at the time of the purchase that the 
seller has deliberately misrepresented his financial 
condition, this is not enough to constitute notice un- 
less he is aware that the falsehood is designed to 
cheat and defraud creditors.7* Where preferences 
to creditors are legal,”® the knowledge that a sale to 
one ereditor will be a preference and will hinder 
and delay other creditors is not sufficient to amount 
to notice,’® but elsewhere7’ the rule is otherwise.7§ 
However, where the buyer and seller are merely 
shown to have done business together for a consider- 


561, 96 NE 581. 


chaser having knowledge of the ten- 

ancy must ascertain the facts at his 

peril in order to insure safety to the 

landlord who would otherwise be in 

many respects at the mercy of the 

aeaent. Dawson v. Coffey, 48 Mo. A. 
oy 


59. Toney v. Goodley, 57 Mo. A. 
235. See Long v. Dennis, 1 Tex. A. 
Civ. Cas. § 1121 (purchaser not af- 
fected with notice when he does not 
know in fact where produce was 
raised). 


60. Hunter v. Whitfield, 89 Ill. 
229; Craig v. Burgess, 7 Ky. Op. 389; 
Lehman v. Stone. (Tex. A.) 16 SW 
784. But see Scully v. Porter, 3 Kan. 
A. 493, 43 P 824 (the fact that grain 
is stored on leased premises is not 
notice to a purchaser who does not 
know whether his vendor occupies 
such premises as owner or as tenant, 
nor is it sufficient to put such pur- 
chaser on inquiry as to who the land 
belongs to). 


[a] Grain stored on leased premis- 
es after removal of tenant.—Where a 
person purchasing corn of another 
knows that his seller as tenant was 
living on the farm of another, where 
the corn is cribbed, during the year 
it was grown, and that the owner of 
the land was living on that farm at 
the time of the sale and delivery to 
him by the tenant, the purchaser is 
charged with notice thereby of the 
Jandlord’s lien. Hunter v. Whitfield, 
89 Ill. 229. 


61. Farmers, etc., Bank v. Redden, 
17 Ga. A. 478, 87 SE 701. 


[a] Reason for rule.—Any other 
rule would make it unsafe to purchase 
personal property from any person 
known by the purchaser to have la- 
borers in his service at the time. 
Farmers, etc., Bank y. Redden, 17 Ga. 
A. 473, 87 SE 701. 


47 NW 249. 


63. Blacker v. Ryan, 65 Mo. A. 230; 
Hichenlaub v. Hall, 163 Pa. 201, 29 A 
91:9; 

64. Blacker v. Ryan, 65 Mo. A. 230. 


65. Norton v. Lumpkin, 83 Iowa 
335, 49 NW 1015. 


66. See cases infra notes 67-78. 
67. Shortell v. Calnen, 102 Conn. 
38, 128 A 17; Bienenstok v. Ammi- 


down, 29 NYS 593, 31 AbbNCas 404 
[aff 11 Mise. 76, 32 NYS 1138 (rev_on 
other grounds 155 N. Y. 47, 49 NE 
321) J. 


[a] Common agent of buyer and 
seller.—Where a manufacturing cor- 
poration, when hopelessly insolvent, 
purchased wool and placed it in a 
warehouse, and the president of the 
corporation pledged the warehouse re- 
ceipts and placed the proceeds in a 
bank to the credit of a firm of which 
he was a member and to which the 
corporation was indebted, and _ the 
amount was drawn as advances from 
the firm by the corporation, the de- 
frauded vendor could recover the 
amount of the deposit from the firm. 
Bienenstok v. Ammidown, 29 NYS 593, 
31 AbbNCas 404 [aff 11 Misc. 76, 32 
NYS 1138 (rev on other grounds 155 
N. Y. 47, 49 NE 321)]. 


68. American-German Nat. Bank v. 
Gray, etc., Hardware Co., 129 Ky. 105, 
110 SW 393, 88 KyL 547. But see 
King v. Brown, 24 Ill. A. 579 (the 
knowledge that one’s vendor started 
in business on a capital almost wholly 
borrowed and that he has not mate- 
rially reduced that debt and owes 
some persons for goods bought to re- 
plenish his stock is not sufficient to 
charge a purchaser with notice that 
goods were obtained fraudulently 
without an intent to pay for them). 

69. Stults v. Miltenberger, 176 Ind. 


fa] Rule applied.—The fact that a 
person, intrusted with the sale of an 
automobile, attempted to borrow 
money to make repairs thereon of the 
persons who afterward purchased the 
car is sufficient to put them on their 
guard as to the title of such person, 
as they were bound to know that the 
car would be liable to lien in the 
hands of mechanics for its repair.: 
Stults v. Miltenberger, 176 Ind. 561, 
96 NE 581. 


70. Danforth v: Dart, 11 N. Y. Su- 
per. 101. 

71. Rossman v. Ward, 210 Mich. 
426, 178 NW 41. 

72. Rossman v. Ward, supra. 

73. Frantz v. Fink, 125 La. 1013, 


52S 131, 28 LRANS 539. 


[al Rule applied.—Where a dia- 
mond merchant and setter embezzled 
diamonds and on threat of prosecu- 
tion, offered to replace them by oth- 
ers which he claimed to own and to 
have pledged by allowing the victim 
to keep the latter if he would redeem 
them, which was done, the purchaser 
knew that the merchant was an em- 
bezzler and thoroughly untrustworthy 
and was not without notice of a de- 
fect in his title to the diamonds of- 
fered to replace those taken, Frantz 
v. Fink, 125 La, 1013,,52.S 131, 28 LRA 
NS 539. 


74. WHanchett v. Kimbark, (Ill.) 2 
NE 512. 
75. See Fraudulent Conveyances §— 


363 et seq. 

76. Hanchett v. Kimbark, supra. 

77. See Fraudulent Conveyances § 
363 et sed. 

78. Kilpatrick-Koch Dry-Goods Co. 
v. Kahn,'53 Kan. 274, 36 P 327; Greg- 
ory v. Whedon, 8 Nebr. 373, 1 NW 
309. 
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able time,*® or to have offices in the same building,*®° 
such facts do not require a finding of notice. 


_ [§ 632] hh. Actual Notice or Knowledge of Un- 
recorded Instrument. In construing and enforcing 
the governing statutory provisions designating cer- 
tain instruments for record and requiring that, and 
providing a manner in which, they shall be record- 
ed,*1 there is authority that actual knowledge or 
notice of the existence of a designated instrument 
which has not been recorded in the manner provided 
by statute does not constitute effective notice so as 
to prevent one from becoming a bona fide purchas- 
er;*? but there is more authority reaching the con- 
trary result..° Where actual fraud is required and 
mere notice is insufficient to prevent one from being 
a bona fide purchaser, actual notice of a recorded 
instrument which has not been refiled, as required 
by statute, at the end of a fixed period, does not af- 
fect adversely the protection of the buyer.’* 


[§ 633] (3) Definiteness. Mere vague rumors or 
doubts with reference to the seller’s title do not 
amount to notice.s®> When the cases refer to the 
existence of circumstances which shall put a party 
on inquiry, the circumstances themselves must come 
from a responsible source,*® and be of a character 

79. Northern Trust Co. v. Consol- 85. 


idated El. Co., 142 Minn. 132, 171 NW 
265, 4 ALM 510. 


80. Northern Trust Co. v. Consol- 


84 Ala. 523, 
20 BLE 7513); 
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Hoyt, ete., Mfg. Co. v. Turner, 
4S 658; 
Buck v. Paine, 
648. See The Hercules, 


which if followed up will lead to the requisite infor- 
mation.8? However, information in order to consti- 
tute notice need not be so definite as to point out the 
records or persons from whom the title can be ascer- 
tained,*’ but a general notice sufficient to indicate 
the propriety of further inquiry is enough,®® and no 
exact notice of the character or nature of the claim 
involved is required.°® Notice of liens or encum- 
brances on the property bought sufficiently charges 
a. purchaser with notice of any and all liens and 
encumbrances existing thereon,®! and particular no- 
tice of any specific instrument is unnecessary to pre- 
vent his becoming a bona fide purchaser.®? Infor- 
mation of an outstanding claim may constitute ef- 
fective notice, although the informant is not aware 
of the validity or particulars of the claim, if he re- 
fers the prospective purchaser. to one who can furnish 
him with such information.°? ~ 


[§ 634] (4) Time of Notice. Notice received aft- 
er completion of the sale by the transfer of the prop- 
erty and the payment of the price does not deprive 
one of the rights of a bona fide purchaser;°* but it 
is a well settled rule that a person in order to be en- 
titled to protection as such ‘a purchaser must be with- 
out notice, not only at the time he makes the pur- 
thority of the seller to represent his 


Gosney v. Frost, | wife in making the sale. Williams y. 
50; Miss. | Lam, 132! Cali 64, 63) 2 133. 


12 F. Cas. [b] Rule applied.—Where a buyer 
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idated El. Co., supra. 


81. See statutory provisions; 
generally Records 53 C. J. p 601. 


82. Weill v. Zacher, 92 Ill. A. 296; 
Whitehurst v. Garrett, 196 N. C. 154, 
144 SE 835, 838. 


. “No notice, however formal, 
is “ sufficient ° to supply that of regis- 
tration required by the statute.’ 
Whitehurst v. Garrett, supra. 


83. U. S.—Stout v. The Richard J. 
Carney, 53 Fed. 927, 4 CCA 111. 

Md.—Hudson v. Warner, 2 Harr. & 
G. 415. 

Mo.—Tottle v. Buckingham, 190 Mo. 
183, 88 SW 619 (applying Kansas stat- 
ute). 

N. H.—Patten v.. Moore, 32 N. H. 
382. 


and 


M.—Hunt vy. Gragg, 19 N. M. 


N. 
450, 145 P 136. 


R. I.—Howard v. McPhail, 
21, 91 A 12, AnnCas1917A 186. 


‘Tenn.—Aiken vy. Smith, 1 Sneed 304. 
Tex.—Hines v. Perry, 25 Tex. 444, 


Wis.—Bunn v. Valley Lumber Co., 
51 Wis. 376, 8 NW 232. 


“We cannot give the Act the narrow 
construction, which seems to be con- 
tended for, that no notice was suffi- 
cient to gratify the law, but such as 
was derived from the registry of the 
deed; for such a construction would 
invalidate: transfers, which, it is ob- 
vious, from the general tenor of the 
Act, it was not the purpose of. its 
framers to disturb, or interfere with. 
Any other kind of notice of the trans- 
fer, which demonstrates the existence 
of a lien, or the transfer of a right, 
brought home to the party who seeks 
to avoid such lien or transfer, will 
be sufficient.” Hudson v. Warner, 2 
Harr. & G. (Md.) 415, 431. 


‘84. Canadian Bank _ v. Munroe, 
(Alta.) [1925] 1 DomLR 368 [rev 
[1924] 4 DomLR 323]. 


Effect of actual notice of mortgage 
not refiled as required see Chattel 
Mortgages § 233. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


No. 6,400, Brown Adm. 560 (a gen- 
eral notice that there are some small 
claims outstanding against a vessel, 
their exact nature being unknown, is 
insufficient to charge a purchaser with 
notice of a maritime lien for re- 
pairs). 

[a] Reason for rule.—“A purchas- 
er should not be bound to take the 
mere suspicions, unsupported by facts 
stated, warranting such suspicion, 
and interrupt his regular business and 
run about the country to see if they 
are well or ill founded.” Gosney v. 
Frost;<2% Ul58)55:. 


[b] Rule applied.—(1) Where one 
who was a stranger to the goods and 
to the sale informed the purchaser 
that he thought there was some claim 
of some sort upon them, without dis- 
closing the nature of any claim, by 
whom it might be held, nor any cir- 
cumstance or fact from which an in- 
vestigation disclosing a claim might 
start, the purchaser was not by such 
statersent put on notice of an unre- 
corded chattel mortgage. Buck v. 
Paine, 50 Miss. 648. (2) Wherea pur- 
chaser was told by his seller’s uncle 
about the time. of the sale that the 
seller was a trifling, worthless fellow 
and that it was doubtful if he had 
money to buy such a horse and had 
probably come by it dishonestly, such 
statement did not amount to notice. 
Gosney v. Frost, 27 Ill. 53. - 

86. Buck v. Paine, 50 Miss. 648. 

87. Buck v. Paine, supra. 

[a] Unrecorded mortgage.—In or- 
der to constitute notice of an unre- 
corded mortgage, the fact which must 
be brought home to prospective pur- 
chasers is that such a mortgage ex- 
ists. Buck y. Paine, 50 Miss. 648. 

88. Hines v. Perry, 25 Tex. 443. 

89. Williams v. Tam, 131 Cal. 64, 
63 P 133; McLachlin v. Brett, 34 Hun 
ATS. Naif LO Omang yon Ao iks eekoeeN Hee auc 
Lewis v. Castleman, 27 Tex. 407. 


[a] Authority to sell.—Where the 
buyer is notified that the seller’s wife 
has a half interest in the goods sold, 
he is put upon inquiry as to the au- 


sees a letter written by the true own- 
er which shows some interest in the 
goods remaining in the owner and is 
inconsistent with full title in the sell- 
er, the buyer is affected thereby with 
nipeae Lewis v. Castleman, 27 Tex. 

He 

90. Carson v. Jones, 
A.) 60 SW.-175. 


[a] Rule applied.—Where a pur- 
chaser of lumber was informed by the 
Seller that the owner of the timber 
land would not allow the lumber to be 
removed from the premises because 
he had a claim against the owners, 
this was sufficient notice to the buyer 
of the security rights of the claim- 
ant, although they were not express- 
ly informed of the basis or nature of 
his claim. Carson vy. Jones, (Tenn.) 
60 SW 175. 


91. Reynolds v. Fitzpatrick, 40 
Mont. 593, 107 P 902. Contra Bledsoe 
v. Mitchell, 52 Ark. 158, 12 SW 390. 


92. Reynolds v. Fitzpatrick, 40 
Mont. 5938, 107 P 902; Aiken v. Smith, 
1 Sneed (Tenn.) 304. 

93. Pond v..Qbaugh, 16 Ark. 94. 

94. U.S.—The Hercules, 12 F. Cas. 
No. 6,400, Brown Adm. 560. 

Ga.—Farmers, ete., Bank v. Redden, 
17 Ga. A. 473, 87 SE 701. 

Mo.—Bauer v. Weber Impl. Co., 148 
Mo. A, 652, 129 SW 59. 

Ss. D.—La Crosse Boot, etc., Mfg. 


Co. v. Mons Anderson Co., 9 S. D. 560, 
70 NW 877. 


(Tenn. Ch. 


Va. Gates, 95 Va. 802, 
30 SE 496. 

[a] After sale and payment, even 
though before bringing of suit, the 
acquisition of notice is immaterial to 
affect the buyer’s right. Bauer v. 
Weber Impl. Co., 
Sw 59. 


[b] Recording chattel mortgage 
after sale of the property included to 
a bona fide purchaser does not operate 
retrospectively. La Crosse Boot, etce., 
Mfg. Co. v. Mons Anderson Co., 9 Sib 
560° “70 NW 877. 


148 Mo. A. 652, 129. 


§§ 6344635] 


chase, but at the time he pays the purchase money ;°° 
and one who has notice prior to payment®® or to the 
consummation of the transfer®? is not within the rule 
with respect to bona fide purchasers. 
the buyer’s knowledge at the time he orders the goods 
is immaterial;®’ and also if he pays for the goods 
after being put on notice, it is immaterial that no- 
tice and payment occur before the owner from whom 
his vendor obtained the goods exercises his right to 


rescind.?9 


Notice before full payment. A purchaser who re- 
ceives notice after payment of a part of the purchase 
price is entitled to such protection as a bona fide 
purchaser as is equitable in view of the payments 
previously made! for the amount of payments ac- 
tually and in good faith made,? and no further.* 

Possible claims of others as defense. 
receives notice after part. payment under a transac- 
tion involving a quantity of goods, obtained by his 
vendor from various sources, there is authority that 


95. 
94. 


Kan.—Peters y. Brandon, 5 Kan. A. 
879, 48 P 870. 
oe v. Hartwig, 73 Mo. 
Nebr.—Regier v. Shreck, 47 Nebr. 
667, 66 NW 618. 
Tenn.—Aiken v. 
304. 
96. Ala.—Hoyt, ete., Mfg.-Co. v. 
Turner, 84 Ala. 523, 4 S 658. 


Ark.—Maddox v. Reynolds, 72 Ark. 
440, 81 SW 603; Fomby y. Colquitt, 56 
Ark. 537, 20 SW 413. 

Conn.—Shortell v. Calnen, 102 Conn. 
38, 128, A,.17, 


Ind.—Kuhns y. Gates, 92 Ind. 66. 

Kan.—Peters v. Brandon, 5 Kan. A. 
879, 48 P 870. 

Mich.—Schloss v. Feltus, 96 Mich. 
619, 55 NW 1010, 36 LRA 161. 


Miss.—Mayes v. Thompson, 
Miss, 561, 91 S 275. 


Mo.—Young v. Kellar, 94 Mo. 581, 
7 SW 293, 4 AmSR 405; Arnholt:v. 
Hartwig, 73 Mo. 485; WHisenberg v. 
Nelson, (A.) 247 SW 244. 

N. H.—Patten v. Moore, 
382. 

N. Y.—McLachlin v. Brett, 105 N. 
Ve 301 12 NEEL Sargent “vy. HMureke 
Spund Apparatus Co., 46 Hun 19; 
Spicer v. Waters, 65 Barb. 227. 
~- Oh.—Pullman Palace Car Co. v. 
Globe Rolling Mill Co., 4 Oh. Cir. Ct. 
301, 2 Oh. Cir. Dec. 558. 

Ss. C.—Ellis v.' Woods, 30 S. C. Eq. 
9. 

Tex.—Abilene Mill, ete., Co. v. Fin- 
ley, (Civ.. A.) 34 SW. 311. 

W. Va.—Welch vy. King, 82 W. Va. 
258, 95 SE 844; Richlands Brick Corp, 
v. Hurst Hardware Co., 
476, 92 SE 685. 

“Tt is sufficient to prevent his being 
a purchaser in good faith that he re- 
ceived notice prior to the payment of 
the purchase price.’ Eisenberg v. 
Nelson, (Mo. A.) 247 SW 244, 246, 

[a] Actual payment.—"The pur- 
chase money must be actually paid, 
not merely secured to be paid, before 


Ark.—Pond v. Obaugh, 16 Ark. 


Smith, 1 Sneed 


128 


32 N. H. 


any notice is received, for otherwise, 


rechaser would not be hurt.” 

CO pha Baer 32 N. H. 382, 387. 

What constitutes payment see infra 
§§ 637-641. 

97. U. S.—Stout v. The Richard J. 
Carney, 53 Fed. 927, 4 CCA 111. 
~ €onn.—Shortell v. Calnen, 102 Conn. 
38, 128 A‘17. 


80 W. Va. 
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The state of 
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a defense to a claimant of some of the goods cannot 
be predicated upon the possibility that persons from 
whom others of them were obtained may later come 
in and similarly seek their return,* but according 
to other authority, such a defense is available to bar 
a recovery until reimbursement. is made for the 
amount expended before notice,® but not unless it 
is properly pleaded.® e ; 


[§ 635] (5) Effect of Diligent Inquiry. Under 


the rule applicable to notice generally that, where a 


Where one 


person has notice of circumstances which put. him up- 
on inquiry, and he actually makes due inquiry into 
the circumstances and either fails to discover the 
existence of any rights in conflict with his own or 
becomes satisfied that the suspicions which have been 
awakened are unwarranted, he is to be regarded as 
having acted bona fide,’ a purchaser of personal 
property who makes proper and diligent inquiry is 
entitled to protection as a bona fide purchaser ;° but 
the inquiry, to be effective for this purpose, must be 


N. Y.—Barnard v. Campbell, 58 N. [Sargent v. Eureka Spund Apparatus 


Y. 73, 17 AmR > 2083 McLachlin. v. 
Brett, 34 Hun 478, 481 [aff 105 N. Y. 
391, 12 NE 17]; Danforth v. Dart, 11 
N. Y. Super. 101. 

S. C.—Hill v. Burgess, 37 S. C. 604, 
15 SE 9638. 


W. Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 


“Tt will be effectual when it shall be 
received before the purchaser has ac- 
quired the property, or upon the faith 
of its purchase placed himself in a 
position which he will afterwards 
prove incapable of changing.” Mc- 
Lachlin v. Brett, supra. ) 


[a] Rule applied.—Where a person 
contracted for the purchase of prop- 
erty, paying for it in advance, and 
subsequently learned, before delivery 
of the property and completion of the 
sale, of claims of others against the 
property later delivered to him in ful- 
fillment of the agreement, he was not 
to be treated as a bona fide purchaser. 
Barnard v. Campbell, 58 N. Y. 73, 17 
AmR 208. 


98. McLachlin v. Brett, 34 Hun 478 
faft 105,.N. Ye,.391; 12 NEL]: 


99. Hoyt, etc., Mfg. Co. v. Turner, 
84 Ala, 523, 4 S 658. 


1. Mayes v. Thompson, 128 Miss. 
561,-91 S 275; Cooper’ Mfg: Co. v.. De 
Forest, 5 App. Div. 43, 45, 38 NYS 
1038; Sargent v. Eureka Spund Ap- 
paratus Co., 46 Hun (N. Y.) 19. 


“The purchaser is entitled to be con- 
sidered as a bona fide purchaser pro 


tanto.” Cooper Mfg. Co. v. De For- 
est, supra. 
[a] Methods of protection after 


partial payment.—(1) The manner in: 


which one who paid part of the price 
before notice is to be secured to that 
extent is to be equitably determined 
(Mayes v. Thompson, 128 Miss. 561, 
91 S 275); (2) the protection may be 
accorded by permitting him to retain 
a proportionate part of the property 
purchased (Mayes v. Thompson, su- 


'pra), (3) by giving him a lien on the, 


property purchased to the extent of 
the consideration actually paid 
(Mayes v. Thompson supra, Dows v. 
Kidder, 84 N. Y. 121; Cooper Mfg. Co. 
v. De Forest, 5 App. Div. 48, 38 NYS 
1038; Sargent v. Eureka Spund Ap- 
paratus Co., 46 Hun (N. Y.) 19), (4) 
or by permitting the purchaser to re- 
tain the property, and giving to the 
prior owner or lienor a lien thereon 
to the extent of the unpaid purchase 
money (Mayes v. Thompson, supra). 


2. Arnholt v. Hartwig, 73 Mo. 
485; Dows v. Kidder, 84 N. Y. 121; 


| 6,400, 


Co.;526 Eun JON: pi) £9. 


3. Peters v. Brandon, 5 Kan. A. 
879, 48 P 870; Schloss vy. Feltus, 96 
Mich. 619, 55 NW 1010, 36 LRA 161; 
Arnholt v. Hartwig, 73 Mo. 485; Dows 
v. Kidder, 84 N. Y. 121; Sargent v. 
Eureka Spund Apparatus Co., 46 Hun 
CNig Yay. 719. , 


4 Mayes v. Thompson, 128 Miss. 
561, 91 (Si 275s 


[a] Reason for rule.—The court 
must act on proof and not on specu- 
lation. Mayes v. Thompson, 128 Miss. 
561, 91S 275. S 


5. Cooper Mfg. Co. v. De Forest, 
5 App. Div. 43, 38 NYS 1038. 


[a] Reason for rule.—A contrary 
rule might very easily result in strip- 
ping the buyer, although a bona fide 
purchaser to a certain extent, of all 
the goods purchased without any in- 
demnity whatever for that which he 
had parted with in good faith. Coop- 
er Mfg. Co. v. De Forest, 5 App. Div. 
43, 38 NYS 1088. 


6. Dows v. Kidder, 84 N. Y. 121. 
7. See Notice § 31. 


8 The Hercules, 12 F. Cas. Now 
Brown Adm. 560; Gosney v. 
Frost, 27 Ill. 53; Hudson v. Warner, 
2 Harr. & G (Md.) 415; Reed v. Gan- 
non, 50 N. Y. 345 [rev 3 Daly 414]. - 


[a] Rule applied.—Where vague 
suspicions of the seller’s title were 
expressed to the buyer who then re- 
quested his seller to go with him to 
another person to make inquiry into 
the title, at which the seller professed 
himself perfectly willing to go the 
next day but that his presence else- 
where was imperative ,at the time, 
showing documentary proof of this: 
latter fact, and the buyer relied on 
his apparent willingness to assist in 
investigation and on his statements, 
the inquiry was sufficient to entitle 
the buyer to protection as a bona fide 
purchaser. Gosney v. Frost, 27 lL 
Boe 


{b] Advertisement.—When a pur- 
chaser was told that there were some 
small claims outstanding but to whom 
owed or what they were was un- 
known, whereupon ‘he caused to be 
published in two newspapers of gen~ 
eral circulation in the community for 
two weeks a notice of. the sale and 
a request that claimants present 
them, he was entitled to protection 
as bona fide purchaser against lienors 
who presented their claims at a much 
later date. The Hercules, 12 F. Ca 
No. 6,400, Brown Adm. 560. 3 
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reasonable.® 


[§ 636] e. Consideration—(1) Necessity. In or- 
der to constitute a buyer a bona fide purchaser, he 
must have parted with a valuable consideration ;+° 
and a failure in this regard prevents his obtaining the 
protection extended to such purchasers.'+ 
chaser who does not give a valuable consideration is 
in the same position as his seller, with respect to the 


9. Hudson vy. 2 ELEY ce 
G. (Md.) 415. 

[a] Rule applied.—Where a pur- 
chaser was told by the seller that 
there was an outstanding mortgage 
to another but that it was unrecorded 
and that nothing was then due on it, 
and the purchaser then investigated 
to assure himself that the instrument 
was not recorded but refrained from 
making any inquiry of the mortgagee 
or any one but his own seller coneern- 
ing possible claims, he was not enti- 
tled to protection as having made 
proper inquiry. Hudson y. Warner, 2 
Harr. & G. (Md.) 415. 

10. Ala.—People’s Bank, etc., Co. 
v. Walthall, 200 Ala. 122, 75 S 570; 
Hawkins v. Damson, 182 Ala. 83, 62 
S'155° Wilk v. Key, 117 Ala. 285,,23 S 
6; Peterson v. Steiner, 108 Ala. 629, 
18 S 688; Traywick v. Keeble, 93 Ala. 
498, 8 S 573; Kyle v. Ward, 81 Ala. 
120, 1-S 468; Spira v. Hornthall, 77 
Ala. 137; “Loeb v.. Flash, 65 Ala. 526; 
Dudley v. Abner, 52 Ala. 572. 


Ark.—Woolridge v: Thiele, 55 Ark. 
45, 17 SW 340. 

Cal.—California Cured Fruit Assoc. 
v. Stelling, 141 Cal. 713, 75 P 320. 

Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
A. 260, 143 P 815. 

Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580. 


\ Mass.—Waster v. Allen, 8 Allen 7. 

Miss.——Mayes v. Thompson, 128 
Miss. 561, 91 S 275 

Mo.—Young v. Aconar 94 Mo. 581, 7 

SW 293, 4 AmSR 405. 

Nebr.—Nebraska Moline Plow Co. 
v. Blackburn, 74 Nebr. 246, 104 NW 
178; Regier v. Shreck, 47 Nebr. 667, 
66 NW 618; Gregory v. Whedon, 8 
Nebr. 373, 1 NW 309. 


N. H.—Sleeper v. Davis, 
59, 6 A 201, 10 AmMSR 377. 


' WN. M.—Redewill v. Gillen, 4 N. M. 
i SWAG Eesti 


N. Y.—Stevens v. Brennan, 79 N. Y. 
254; Spicer v. Waters, 65 Barb. 227; 
Robinson vy. Dauchy, 3 Barb. 20; Dee- 
ley v. Dwight, 16 Daly 300, 11 NYS 
60 [rev on other grounds 132 INC, 
‘59, 30 NE 2581; Bienenstok v. Ammi- 
down, 29 NYS (593, 31° AbbNCas 
404 [aff 11 Misc. 76, 32 NYS 11388 (rev 
on other grounds 155 N. Y. 47, 49 NE 
821)]; Root v. French, 13 Wend. 570, 
28 AmD 482. 

Oh.—Wheeling, etc., R. Co. 
Koontz, 61 Oh. St, 551, 56 NB 471, 76 
AmSR ‘435; Haton v. Davidson, 46 Oh. 
Dt..oD5; 2h ‘NE 442. 


Okl.—Nelson v. Jones, 
219 P 667. 

Tex.—Whaley Lumber Co. v. Reli- 
ance Brick Co., (Civ. A.) 2 SW (2d) 
911; Weld-Neville Cotton Co. v. Lew- 
is, (Civ. A.) 208 SW 7381; Perkins v. 
Frank, (Civ. A.) 64 SW 236; Lewis v. 
Bell, (Civ. A.) 40 SW 747. 

W. Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 

“te is a purchaser for a valuable 
consideration who parts with some- 
thing of value for the thing purchas- 
ed.” Dudley v. Abner, 52 Ala. 572, 
582. 


Warner, 


(EE ENG Sal 


93 Okl. 85, 
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goods.1? 


A pur- 


[a] A good consideration merely, 
as distinguished from a valuable con- 
sideration, is not sufficient for this 
purpose. Traywick v. Keeble, 93 Ala. 
498, 8 S 573. 


11. U..S.— Western? Land, etc, Co. 
v. Plumb, 27 Fed. 598. 

Ala.—Chandler v. Higgins, 39 S 576; 
Hoyt, ete., Mfg. Co. v. Turner, 84 Ala. 
523, 4 S 658. 

Ark.—S. E. Lux, Jr., Mercantile Co. 
v. Jones, 177 Ark. 342, 6 SW (2d) 302; 
Ames Iron Works v. Kalamazoo Pul- 
ley Co., 63 Ark. 87, 37 SW 409. 

Cal.—Wendling Lumber Co. v. Glen- 
wood Lumber Co., 153 Cal. 411, Jone 
1029. 


Ind.—Kuhns vy. Gates, 92 Ind. 66. 


Iowa.—Reed v. Brown, 89 Iowa 454, 
56 NW 661, 48 AmSR 406. 


Kan.—Henderson y. Gibbs, 39 Kan. 
679, 18 P 926; Peters v. Brandan, (A.) 
48 P 870. 


Ky.—American-German Nat. Bank 
v. Gray, etc., Hardware Co., 129 Ky. 
105, 110 SW 393, 33 KyL 547. 


“~La.—Guarantee Trust, etc., Depos- 
it wee Vie FOlZell,, OMe aa A Soy oes 
999). 

Me.—Hurd v. Bickford, 85 Me. 217, 
27 A107, 85 AmSR 358. 


Md.—Hyde v. Ellery, 18 Ind. 496. 


Mich.—Automobile Equipment Co. 
v. Motor Bankers Corp., 251 Mich. 220, 
231 NW 559; Kops Bros. Co. v. Smith, 
137 Mich. 28, 100 NW 169. 


Minn.—Hicks v. Stone, 13 Minn. 434. 


Mo.—Arnholt v. Hartwig, 73 Mo. 
485; Blacker v. Ryan, 65 Mo. A. 230. 


Nebr.—Nebraska Moline Plow Co. 
Wa Rc attr 74 Nebr. 246, 104 NW 
178. 


eae H.—Patten v. Moore, 32 N. H. 


N. Y.—American Sugar Refining Co. 
v. Fancher, 145 N. Y. 552, 40 NE 206, 
27 LRA 757; Button v. Rathbone, 126 
N. Y. 187, 27 NE 266; Stevens v. Bren- 
nan, 79 N. Y. 254; Devoe v. Brandt, 
de IN. Y.. 462 [reve 58 Barb, 4937; 
Rochester Distilling Co. v. Devendorf, 
72 Hun 428, 25 NYS 200; Penfield v. 
Dunbar, 64 Barb. 239; Mitchell v. 
Worden, 20 Barb. 253; Beavers v. 
Lane, 138 N. Y. Super. 232; Deeley v. 
Dwight, 16 Daly 303, 11 NYS 60, 32 
NYSt 616) [rev 132) N- Y¥o 597 30) NB 
258, 18 LRA 298]; Partridge v. Ru- 


bin, 15 Daly 341, 6 NYS 657, 25 NYSt 
906; Nestell v. Hewitt, 19 AbbNCas 
282; Root v. French, 13 Wend. 570, 


28 AmD 482. 


Oh.—Grever v. Taylor, 53 Oh. St. 
621, 42 NE 829; Baton v. Davidson, 
46 Oh. St. 355, 21 NE 442. 


Okl.—Wails v. Farrington, 27 Okl. 
754, 116 P 428, 35 LRANS 1174; Lo- 
gan v. Oklahoma Mill Co., 14 Okl. 402, 
(Gs) tee a De 

S. C.—Heyward-Williams Co. vy. 
Zeigler, 106 S. C. 425, 91 SH 298, 


Tex.—American R. Express Co. v. 
Voelkel, (Commn. A.) 252 SW 486 [rev 
(Civ. A.) 236 SW’ 555]; Lawson-Rich- 
ards, Inc. v. Blalock Lumber Co., (Civ. 
A.) 30 SW (2d) 797; Avery v. Man- 
sur, ete, Impl. Co; (Civ. AL)! 37 “SW 
466; Abilene Mill, etc., Co. v. Finley, 
(Civ. A.) 34 SW 311; Hamilton-Brown 


[§ 637] (2) Sufficiency—(a) In General. 
der to claim protection as a bona fide purchaser for 
a valuable consideration, a buyer must have changed 
his position at the time of the purchase in reliance 
on the seller’s title;1° 
regarded who parts with something of value when 
the transfer takes place.1# 


[§§ 635-637 


In or- 


he only is entitled to be so 


While this rule is recog-_ 


Shoe Co. v. Lyons, 6 Tex. Civ. A. 6338, 
25 SW 805. 
Vt.—Downs v. Belden, 46 Vt. 674. 


Wash.—Woonsocket Rubber Co. v. 
Loewenberg, 17 Wash. 29, 48 P 78a, 
61 AmSR 902. 

W. Va.—Welch v. King, 82 W. Va. 
258, 95 SE 844; Richlands Brick Corp. 
v. Hurst Hardware Co., 80 W. Va. 
476, 92 SE 685. 


12. Johnson v. Peck, 13 F. Cas. No. 
7,404, 1 Woodb. &_M. 334; Wendling 
Lumber Co. v. Glenwood Lumber Co., 
153 Cal. 411, 95 P 1029; Whaley Lum- 
ber Co. v. Reliance Brick Co., (Tex. 
Civ. A.) 2 SW (2d) 911; Hamilton- 
Brown Shoe Co. v. Lyons, 6 Tex. Civ: 
A. 6338, 25 SW 805. 


13. People’s Bank, etc., Co. v. Walt- 


hall, 200 Ala. 122, 75 S 570; Hawkins 
v. Damson, 182 Ala. 83, 62 S 15; Spira 
v. Hornthall, ‘77 Ala. 137; Hurd v. 


Bickford, 85 Me. 217, 27 A 107, 108, 
35 AmSR 353; American Sugar Re- 
fining Co. v. Fancher, 145 N. Y. 552, 
40 NE 206, 27 LRA 757; Mitchell v. 
Worden, 20 Barb. (N. Y.) 253; Beavy- 
ers v. Lane, 13 N. Y. Super. 232. 


“And a valuable consideration 
means something more than the dis- 
charge of a debt that revives when 
the consideration for its discharge 
fails; it means the parting with some 
value that cannot be actually re- 
stored by operation of law, leaving 
the purchaser in a changed condition.”’ 
Hurd v. Bickford, supra. 


[a] Reliance on particular items 
not necessary.— Where a purchaser of 
a stock of goods does not know what 
goods are included, but buys and 
gives a valuable consideration on the 
faith of the whole stock of goods, 
his right to particular items is not 
Subject to attack on the ground that 
no reliance was placed on the specific 
articles in question when the consid- 
eration was given. Farwell v. Pres- 
cott, 11 NYS 838. 

14. Ala.—People’s Bank, etc., Co. v. 
Walthall, 200 Ala. 122, 75 S570; Haw- 
kins v. Damson, 182 Ala. 88, 62 S 15; 
Spira v. Hornthall, 77 Ala. 137; Dud- 
ley v. Abner, 52 Ala. 572. 


Me.—Hurd v. Bickford, 85 Me. 217, 
27 A 107, 35 AmMSR 358. 


Md.—Hyde v. Ellery, 18 Md. 496. 


Mo.—Arnholt v. Hartwig, 73 Mo. 
485; Blacker v. Ryan, 65 Mo. A. 230. 


Nebr.—Regier v. Shreck, 47 Nebr. 
667, 66 NW 618; Gregory v. Whedon, 
8 Nebr. 373, 1 NW 309. 


. N. Y.—Stevens v. Brennan, 79 N. Y. 
254; Spicer v. Waters, 65 Barb. 227; 
Deeley v. Dwight, 16 Daly 300, 11 NYS 
60, 32. NYSt 616 [rev 132 N. Y. 59, 30 
NE 258, 18 LRA 298]; Partridge v. 
Rubin, 15 Daly 341, 6 NYS 657, 25 
NYSt 906. 


Okl.—Logan v. Oklahoma Mill Ga, 
14 Okl. 402, 79 P 103. 


Wash.—Woonsocket Rubber Co. v. 
Loewenberg, 17 Wash. 29, 48 P 785, 61 
AmSR 902. 


W. Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 

“There must be a fresh considera- 
tion at the time of the transfer to 
confer a good title as against the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nized as being broad enough to include those who 
have incurred responsibilities on the faith of the sell- 
er’s title as bona fide purchasers,!*® nevertheless this 
is so only when the liabilities incurred are irrevoca- 
ble.t® One who has not actually advanced a new 
consideration!’ nor surrendered some security,'® nor 
done any other act which leaves him in a worse posi- 
tion if his purchase should be set aside,!® is not with- 
in the meaning of the term. There is authority for 
the proposition that the consideration must be paid, 
and not merely secured to be paid, in order to be 
effective.2° Payment in goods?! or services”? is a 
valuable consideration in this connection. If money 
is advanced, it must be done as a payment on the 
price and not for some other purpose.?? The suffi- 
cieney of the consideration, to constitute one a bona 
fide purchaser, is to be determined as of the time 
when the transaction is consummated.” 


Under the provisions of the Uniform Sales Act,?° 
value is any consideration sufficient to support a sim- 
ple contract. 


Bank credit. Where a bank, as purchaser, makes 
payment by the entry of a credit to the seller’s ac- 
count in the bank, this does not constitute it a bona 
fide purchaser,?° but after the entry is drawn against 
and the amount fully paid out, without notice, the 


true owner.” 


Stevens v. Brennan, 79 1248. 
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bank is a bona fide purchaser.?? 


Extension of time for the payment of debts is a 
consideration of a kind entitling a buyer to protec- 
tion as a bona fide purchaser;*° but where property 
is transferred in consideration of the extension of 
time on notes then due, transferees holding obliga- 
tions not yet due are not bona fide purchasers.?® 


Release of statutory lien for rent constitutes a 
valuable consideration within the bona fide pur- 
chaser rule.®° 


[§ 638] (b) Negotiable or Nonnegotiable Instru- 
ments.*! The giving of a note constitutes a valuable 
consideration within the bona fide purchaser rule 
only if the instrument in question is negotiable ;*? 
and even where it is negotiable, it must have been 
paid or transferred to an innocent holder before no- 
tice, in order to operate as value.*? Replacement of 
notes given for the purchase price of goods by obli- 
gations in the nature of bonds, taken to secure the 
debts, is not payment, within this rule.*4 The ac- 
ceptance by the purchaser of drafts drawn by the 
seller in favor of third person entitles the drawee to 
protection as a bona fide purchaser.*® When a check 
negotiable in form is delivered to a third person by 
the buyer, with instructions to the bank on which 
it is drawn not to pay any of his checks for more 


for that purpose only and not with 


N. Y. 254, 258. 


[a] Payment of fraudulent claim. 
—A purchaser, who pays the fraudu- 
lent claim of a third person against 
his _ seller, in ignorance, and without 
notice of the defective character of 
the claim, is not affected in his stand- 
ing as a bona fide purchaser, by its 
fraudulent nature. Hanchett v. Kim- 
bark, (111.) 2 NE 512. 


{[b] Payment may be made in oth- 
er things as well as in money.— 
Downs v. Belden, 46 Vt. 674. 


15. Md.—Hyde v. Ellery, 
496. 


18 Md. 


Miss.—Mayes v. Thompson, 128 
Miss. 561, 91°S 275. 
N. Y.—Beavers v. Lane, 13 N. Y. 


Super. 232; 
NYS 833. 


Tex.—Overstreet v. 
Tex. 657, 4 SW 248. 


Wash.—Woonsocket Rubber Co. v. 
Loewenberg, 17 Wash. 29, 48 P 785, 
61 AmSR 902. 


16. People’s Bank, etc. Co. v. 
Walthall, 200 Ala. 122, 75 S 570; Mayes 
v. Thompson, 128 Miss. 561, 91 S 275; 
Nebraska Moline Plow Co. v. Black- 
burn, 74 Nebr. 246, 104 NW 178; 
Beavers v. Lane, 13 N. Y. Super. 232. 


17. Ark.—Woolridge v. Thiele, 55 
Ark. 45, 17 SW 340. 


Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580. 


Nebr.—Nebraska Moline Plow Co. 
v. Blackburn, 74 Nebr. 246, 104 NW 
178. 

N. Y.—Root v. French, 13 Wend. 
570, 28 AmD 482. 


Tex.—Overstreet v. Manning, 67 
Tex. 657, 4 SW 248; Hamilton-Brown 
Shoe Co. v. Lyons, 6 Tex. Civ. A. 633, 
25 SW 805. 


[a] Rule applied.—Where a buyer 
obtained both land and goods, paying 
off a mortgage on the land was not 
such a payment as made him a bona 
fide purchaser, inasmuch as in order 
to retain the land, he was obliged to 
pay the mortgage debt anyway, re- 
gardless of the assumption clause 
given as part of the general consid- 
eration for the whole transfer. Over- 
street v. Manning, 67 Tex. 657, 4 SW 


Farwell v. Prescott, 11 


Manning, 67 


18. Spira v. Hornthall, 77 Ala. 137; 
Cadwallader v. Clifton R. Shaw, Inc., 
127 Me. 172, 142 A 580; Beavers v. 
Lane, 138 N. Y. Super. 232; Root v. 
French, 13 Wend. (N. Y.) 570, 28 AmD 
482; Overstreet v. Manning, 67 Tex. 
657, 4 SW 248; Hamilton-Brown Shoe 
Co. v. Lyons, 6 Tex. Civ, A. 633, 25 
SW 805. 

[a] 
gave a note to one of its members, 
which was indorsed by him to a bank 
as collateral security for a private 
indebtedness, and the bank later 
bought property of the firm, surren- 
dering the note thus given, that did 
not suffice to make it a bona fide pur- 


chaser, inasmuch as_ the bank was 
thereby not deprived of its right 
against the member. Woonsocket 


Rubber Co. v. Loewenberg, 17 Wash. 
29, 48 P 785, 61 AmSR 902. 


19. Woolridge v. Thiele, 55 Ark. 
45, 17 SW 340; Cadwallader v. Clifton 
R. Shaw, Inc., 127 Me. 172, 142 A 580; 
Hamilton-Brown Shoe Co. v. lyons, 
6 Tex. Civ. A. 638, 25 SW 805. 


20. Arnholt v. Hartwig, 73 Mo. 
485; Patten v. Moore, 32 N. H. 382; 
artridge v. Rubin, 15 Daly 341,. 6 
NYS 657, 25 NYSt 906. 


21. Titcomb v. Wood, 38 Me. 561; 
Kingsbury v. Smith, 13 N. H. 109. 


[a] Rule applied.—Giving the title 
of property previously stolen, to the 
thief, in exchange for goods is a pres- 
ent valuable consideration. Titcomb 
v. Wood, 38 Me. 561. 


22. Mayes v. Thompson, 128 Miss. 
561, 91'S 275. 


[a] Professional services of attor- 
ney.—Mayes v. Thompson, 128 Miss. 
561, 91 S 275. 


23. ‘Victoria Paper Mills Co. v. 
New York, etc., Co., 27 Misc. 179, 57 
NYS 397 [aff 28 Misc. 123, 58 NYS 
1070]. 

[a] Rule applied.—Where goods 
were taken in exchange for a pre- 
cedent debt but, on a suggestion by 
an attorney that a money payment 
should be made so that the transfer 
would be valid against any attack by 
third persons as a legal guard to re- 
sist outstanding claims, and the sum 
of fifty dollars was thereupon paid 


Rule applied.—Where a firm 


termines the nature of 


any intention that it should be’ part 
of the consideration, the payment of 
the money was not sufficient to con- 
stitute the purchaser a bona fide pur- 
chaser for a valuable consideration. 
Victoria Paper Mills Co. v. New York, 
ete.,-Co.,, 27 Misc. 179, 57 (NYS= 397 
[aff 28 Mise. 123, 58 NYS 1070]. 


24. Deeley v. Dwight, 16 Daly 300, 
11 NYS 60 [rev on other grounds 
132 N. Y. 59, 30 NE 258]; Richlands 
Brick Corp. v. Hurst Hardware Co., 
80 W. Va. 476, 92 SE 685; Oconto 
Land Co. v. Wallschlaeger, 155 Wis. 
418, 144 NW 979, 981. 

_ “Ordinarily it is the last or clos- 
ing act of the transaction that- de- 


: he purchase 
and the rights of the parties under 


it.” Oconto Land Co. v. Wallschlae- 
ger, Supra. : 

25.5 § 76; 

26. People’s Bank, ete., Co. iv. 


Walthall, 200 Ala. 122, 75 S 570. 


27. Pike v. Equitable Nat. Bank, 
2 OhS&CP 1, 1 OHNP 205. 


28. Button v. Rathbone, 118 N. Y¥. 
666, 23 NE 122. ' 


yo2% Blacker v. Ryan, 65 Mo. At 


30. Finks v. Buck, (Tex. Civ. A.) 
27 SW 1094. 


31. Surrender of obligations of 
seller see infra § 640. 


32. Arnholt v. Hartwig, 73 Mo: 
485; Perkins v. Frank, (Tex. Civ. 
A.) 64 SW 236. 


33. Arnholt v. Hartwig, 73 Mo. 
485, 488; Nebraska Moline Plow Co. 
v. Blackburn, 74 Nebr. 246, 104 NW 
178; Welch v. King, 82: W,. Va.- 258; 
95 SE 844 [cit Cyc]. 


“In the case at bar the interplead- 
er had given his check on his banker, 
and although there is no evidence to 
show that the check was negotiable, 
we may assume that it was; yet 
that fact cannot. avail the inter- 
pleader, inasmuch as it was never 
negotiated.”” Arnholt v, Hartwig, su- 
pra. 


34. Gregory, v. Whedon, 
373, 1 NW 309. st 

35. Rowley v.«. Bigelow, 12 Pick. 
(Mass.) 307, 23..AmD. 607; Pringle 
y. Phillips, 7 N.. Y. Super, 157. 


8 Nebr, 


618 [55 C.J.] 


than a certain sum much less than that of the instru- 
ment in question, until further notification, which is 
not given prior to receiving notice, the transaction 
does not constitute the buyer a bona fide purchas- 
er.°° The valid transfer of negotiable paper given 
in payment for goods before notice brings the buyer 
of the goods within the protection available to bona 
fide purchasers,*®? although the nature of the trans- 
fer may be such that it does not entitle the purchas- 
er to this measure of protection.*® 


Payment in bills or notes of third persons will in 
most cases be equivalent to actual payment.°®® 


{§ 639] (c) Executory Consideration.*° One 
eannot occupy the position of a bona fide purchaser 
for value while he remains in a position to pay the 
price at will or retain it at pleasure;*+ if the con- 
sideration consists of a promise, the promise must 
have become irrevocable before notice of prior claim 
in order to afford protection in that character.*? 
Thus, he is not to be treated as a bona fide purchaser, 
whose claim rests upon a purchase on credit,*? or on 
an agreement of the buyer to credit the price of the 
goods on an existing debt owed him by the seller.** 
Furthermore, an executory promise to render serv- 
ices to the seller does not constitute the buyer a bona 
fide purchaser for a valuable consideration,*® except 
in so far as such promise has been executed.*® An 
executory promise expressly conditioned on the sell- 
er’s paying off all encumbrances on the property 
transferred, within a limited time, in particular does 
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not constitute such a valuable consideration as to 
make the buyer a bona fide purchaser.*? 


Assumption by purchaser of seller’s obligations to 
third persons. An agreement to assume obligations 
of the seller owing to others does not, in the absence 
of other circumstances, make.a buyer a bona fide 
purchaser for value,** particularly if the agreement 
is merely a conditional promise to pay the debt in 
question out of the proceeds of specific assets turned 
over to the buyer;?® but if there has been a change in 
position of the parties in reliance on the assumption, 


the agreement operates to constitute the buyer a 


bona fide purchaser.°° 


Promise to pay obligation on which creditor is al- 
ready liable. The assumption of a debt for which 
the purchaser is already boynd is not such a valu- 
able consideration as constitutes him a bona fide pur- 
chaser for value;®t thus one who is secondarily 
liable, as surety,°? guarantor,>? or indorser®* on 
obligations of the seller, and who agrees to assume 
primary liability and to pay the obligation as prin- 
cipal debtor in return for a transfer of property is 
not a bona fide purchaser of such property for a val- 
uable consideration,’* where no promise is made to 
the ereditor®® and ‘where there is no acceptance or 
release by him.°? 

[§ 640] (d) Preéxisting Debts. A buyer who 
takes goods in satisfaction of an antecedent debt 
without other or further consideration does not, 
according to the more commonly accepted view, take 
purchased a stock of goods and agreed 
to assume payment of the rent due 


under a lease wherein the seller was 
lessee and this agreement was treat- 


36. Young v. Kellar, 94 Mo. 581,] against the buyer for the price of 
7 SW 293, 4 AmSR 405. ae gongs is enor gihe eivige tof a 

37. Norton v. Lumpkin, 83 Iowa] Valuable consideration. Partridge 'V. 
335, 49 NW 1015; Paris v. Libbey, | Rubin, 15 Daly 341) 6 NYS 657, 25 
166 Mass. 112, 44 NE 124. NYSt 906. 

[a] Bule applied.—Where a note 44. Snira v. Hornthall, 77 Ala. 137. 


was given in payment for goods and 
transferred before notice by the 
payee to a creditor of his in return 
for a cancellation of the preéxisting 
debt, the buyer, after the transfer, 
occupied the position of a bona fide 
purchaser. ‘Norton v. Lumpkin, 83 
Sowa 335, 49 NW 1015. 


-38. Nebraska Moline Plow Co. v. 
Blackburn, 74 Nebr. 246, 104 NW 
178. ’ 


[a] TIllustration.—Where notes 
given to a seller who retained them 
but before maturity went into bank- 
ruptcy, the transfer of the paper to 
the trustee in bankruptcy was not 
effective to make the buyer q bona 
fide purchaser for a valuable con- 
Sideration. Nebraska Moline Plow 
‘Co. v. Blackburn, 74 Nebr. 246, 104 
NW i178. But see Parry v. Libbey, 
166 Mass. 112, 44 NE 124 (a note 
~which passed into the hands. of the 
‘seller’s assignee for the benefit of 
«creditors operated to protect the buy- 
er as a bona fide purchaser for value). 


39. Arnholt v. Hartwig, 73 Mo. 
485. 
40. Generally see Contracts § 167. 


Necessity for eer ane prior to 
notice see supra § 6 


4l. Young v. ee 94 Mo. 581, 
7 SW 293, 4 AmSR 405. 
42. Mayes v. Thompson, 128 Miss. 


561, 91 S 275. 
43. Jetton v. Tobey, 62 Ark. 84, 
34 SW 531; Reed v. Brown, 89 Iowa 
454, 56 NW 661, 48 AmSR 406; Amer- 
ican Sugar Refining Co. V. Fancher, 
145 N. Y. 552, 40 NE 206, 27 LRA 
757; Dows v. Kidder, 84 N. Y. als 
Partridge | v. Rubin, 15 Daly 344, 6 
NYS 657. 
[a] Book 


entry of a charge 


Antecedent debt as. consideration 
generally see infra § 


45. Mayes v. Thompson, 128 Miss. 
561; 7.91 S? 275. 


[a] Bule applied.—Where an at- 
torney promised to render certain le- 
gal services, in return for an auto- 
mobile, but received notice of other 
claims before any but a slight por- 
tion of the services were rendered, so 
much of the agreement as remained 
unperformed was not value, in a 
sense such as to make him a purchas- 
er for a valuable consideration. 
Mayes v. Thompson, 128 Miss. 561, 91 
S 275. 


46. Effect of partial performance 
see infra § 641. 


47. Reed v. Gannon, 50 N. Y. 345 
[rev 3 Daly 414]. 


[a] Reason for rule.—The breach 
of condition avoids the promise and 
the arrangement fails and the pur- 
chaser’s covenants become inopera- 
tive, the covenants having been made 
dependent. Reed v. Gannon, 50 N. Y. 
345 [rev,3 Daly 414]. 


48. Mitchell v. Worden, 20 Barb. 
(N. Y.) 253; Abilene Mill, ete., Co. v. 
Finley, ¢Tex. Civ. A.) 384 SW 3811. 
But see Lewis v. Bell, (Tex. Civ. A.) 
40 SW 747 (where the court states, 
in dictum, that if the consideration 
is the assumption of indebtedness for 
which the buyer is not already 
bound, it will serve as a basis for 
protection of the buyer as a bona fide 
purchaser), 

49. Hamilton-Brown Shoe Co. v. 
Brown, 6 Tex. Civ, A. 633, 25 SW 805. 

50. Le Grand v. Eufaula Nat. 
arere 81 Ala. 123, 1 S 460, 60 AmR 


[a] Rule applied.—Where a buyer 


ed as valid by the parties to the lease 
and their conduct was based on ,.that 
assumption, the agreement was such 
a valuable consideration as to satisfy 
the requirements for a bona fide pur- 
chase. Le. Grand v. Bufaula Nat. 
Bas 81 Ala. 1238, 1 S 460, 60 AmR 


51. Lewis v. Bell, 
40 SW 747. And 
notes 52-57. 


52. Peters vy. Brandon, 
48 P 870. 


53. Overstreet v. Manning, 67 Tex. 
657, 4 Sw 248. 


(Lexi Cives TA¥) 
see cases infra 


(Kan. A.) 


54 Hoyt, etc., ee Co. v. Turner, 
84 Ala. 528, 4 S 658 

55. Hoyt, etc., Mee Co. v. Turner, 
supra; Peters v. Brandon, 5 Kan. A. 
879, 48 P | Overstreet v.\ Manning, 
67 Tex. 657, 4 SW 248. 

[a] Reason for rule.—While ordi- 


narily an agreement in the nature 
of assumption of primary liability 
would so change the situation that 
the original primary obligor could re- 
cover, of his purchaser, if he had to 
pay, ‘instead of being himself pri- 
marily liable in the event of pay- 
ment by the obligor, yet the right of 
the creditor, who is not a party to 
the agreement, is solely dependent 
on the contract between the parties 
and is in no better position to en- 
force the contract than they, and 
when their agreement fails through 
a want of consideration, her right 
also fails and the position of the par- 


ties is unchanged. Overstreet v. 
Manning, 67 Tex. 657, 4 SW 248. 
56. Hoyt, 'etc., Mfg. Co. v. Turner, 


84 Ala. 528, 4 8 658; Overstreet Vv. 
Manning, 67 Tex. 657, 4 SW 248. 


57. Peters v. Brandon, (Kan. A.) 
48 P 870. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘them for such a valuable consideration as to entitle 
him to protection as a bona fide purchaser;** but 


58. U. S.—Henry L. Crane Boot, 
ete., Co. v. Trentman, 34 Fed. 620; 
Western Land, ete., Co. v. Plumb, 27 
Fed. 598; Johnson v. Peck, 13 F. Cas. 
No. 7,404, 1 Woodb. & M. 334. 

Ark.—S. E. Lux, Jr., Mercantile 
Co. v. Jones, 177_Ark. 342, 6 SW (2d) 
302; Ames Iron Works v. Kalamazoo 
Pulley Co., 63 Ark. 87, 37 SW 409. 

Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217; Reed v. Brown, 89 
fowa 454, 56 NW 661, 48 AmSR 406. 

Kan.—Henderson y. Gibbs, 39 Kan. 
679, 18 P 926. 

Ky.—American-German Nat. Bank 
Y. Gray, etc., Hardware Co., 129 Ky. 


195, 110 SW 398, 33 KyL 547. See 
Nashville Grain, ete., Co. v. Ameri- 
can Co-op. Assoc., 203 Ky. 458, 262 


SW 634 (where goods were sold in 
satisfaction of a precedent debt, in 
connection with which the buyer had 
keen threatening the _ seller 
criminal prosecution, the buyer was 
not protected as a bona fide purchas- 
er for a valuable. consideration). 
But see Gibson v. Moore, 7 B. Mon. 
92 (sale of goods to creditor in pay- 
ment of precedent debt is for a valu- 
able consideration, at reast where the 
creditor prior to the sale is in hot 
pursuit of the debtor and abandons 
his efforts after such sale). 


Me.—Hurd v. Bickford, 85 Me. 217, 
27 A 107, 35 AmSR 353. 


Md.—Hyde vy. Ellery, 18 Md. 496. 


Mich.—Automobile Equipment Co. 
v..Motor Bankers Corp., 251 ,Mich. 
220, 201. NW.-909>) Kops Bros. “Cov,v. 
Smith, 137 Mich. 28, 100 NW 169; 
Schloss v. Feltus, 96 Mich. 619, 55 
NW 1010, 36 LRA 161. 


N. H.—Sleeper v. Davis, 64 N. H. 
59, 6 A 201, 10 AmSR 377. But see 
Crawford v. Forristall, 58 N. H. 114 
(purchaser without notice who paid 
for chattel by crediting and indors- 
ing amount on promissory note as 
part satisfaction was protected in his 
title against a prior purchaser who 
had allowed the vendor to retain pos- 
session). 

N. Y.—American Sugar Refining 
Co. v. Fancher, 145 N. Y. 552, 40 NE 
206, 27 LRA 1757; Stevens v. Bren- 
nan, 79 N. Y. 254; Barnard v. Camp- 
bell, 58 N. Y. 73, 17 AmR 208; Rob- 
inson v. Dauchy, 3 Barb. 20; Gow- 
ing v. Warner, 29 Misc. 598, 61 NYS 
500 [aff 30 Misc. 5938, 62 NYS 797]; 
Victoria Paper Mills Co. v. New York, 


etc., Co., 27 Mise. 179, 57-NYS 397 
fate ese Mise: "123s 5s NYS 1070); 
Bienenstok v. Ammidown, 29 NYS 


593, 31 AbbNCas 404 [aff 11 Misc. 76, 
32 NYS 1138 (rev on other grounds 155 
Ne Yereie 2494NE:. 32d) dipor Root, v. 
French, 13 Wend. 570, 28 AmD 482. 


On Wheeling,” ete, YR) Co,eiv: 
Koontz, 61 Oh. St. 551, 56 NE 471, 76 
AmSR 435; Grever v. Taylor, 53 Oh. 
St. 621, 42 NE 829; Eaton v. David- 
son, 46 Oh. St. 355, 21 NIE 442. See 

. G. Ward Lumber Co. v. Ameri- 
can Lumber, ete., Co., 247 Pa. 267, 
93 A 470, AnnCas1918A 451 (apply- 
ing the law of Ohio). 

Okl.—Wails v. Farrington, 27 Okl. 
754, 116 P 428, 35 LRANS 1174. 


Ss. C.—Heyward-Williams Co. v. 
Zeigler, 106 S. C. 425, 91 SE 298. 
Tex.—Morrison v. Adoue, 76 Tex. 


255, 13 SW 166; Overstreet v. Man- 
ning, 67 Tex. 657, 4 SW 248; Law- 
son-Richards, Inc. v. Blalock Lumber 
Co., (Civ. A.) 30 SW (2d) 797; Wha- 
ley Lumber Co. v. Reliance Brick Co., 
(Civ. A.) 2 SW (2d) 911; Lewis v. 
Bell, (Civ. A.) 40 SW _ 747; Hamil- 
ton-Brown Shoe Co. v. Lyons, 6 Tex. 
Civ A. 633, 25 SW 805. 
Vt.—Downs v. Belden, 46 Vt. 674. 
._ Wash.—Woonsocket Rubber Co. v. 
Loewenberg, 17 Wash. 29, 48 P 785, 


with j 
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“Past indebtedness is not a. suffi- 
cient consideration to constitute the 
relation of purchaser for valuable 
consideration without notice.’ Hey- 
ward-Williams Co. v. Zeigler, 106 S. 
C. 425, 91 SE 298, 300. 


“The satisfaction of a pre-existing 
debt as a consideration for the trans- 
fer of goods fraudulently obtained 
will not of itself constitute the bona 
fide transferee an innocent purchas- 
er for value.” Ames Iron Works Vv. 
Kalamazoo Pulley Co., 63 Ark. 87, 90, 
37 SW 409. 


[a]. Reason for and discussion of 
rule.—(1) The purchaser who re- 
ceives ,his conveyance merely in con- 
sideration is not entitled to protec- 
tion because he has lost nothing by 
the purchase. Ames Iron Works v. 
Kalamazoo Pulley Co., 63 Ark. 87, 37 
Sw 409. Overstreet v. Manning, 67 
Tex. 657, 4 SW 248. (2) Such pur- 
chaser does not suffer by .a retaking 
of the goods, since to that extent the 
debt attempted to be paid by the 
property is not discharged and is left 
in the same position as before the 


transfer. Sleeper v. Davis, 64 _N. H. 
59, 6 A. 201, 10 AmSR_ 377;.\Downs 
v. Belden, 46 Vt. 674. (3) “He does 


not advance anything on the faith of 


his purchase, and loses nothing if 
the apparent title of his vendor 
should prove worthless. This prin- 


ciple can not of course be affected 
by the amount of the indebtedness 
canceled by the purchaser, if it is 
sufficient to repel any presumption 
of fraud. Whether a part or the 
whole of the debt is extinguished, 
the position of the creditor is not 
changed.’ Overstreet v. Manning, 67 
Tex. 657, 661, 14 SW 248. 


[b] Distinguished from assignee 
of note.—‘“‘It is only he who has a 
title himself to a personal chattel 
that ean convey it to another; but 
the bona fide assignee for value of 
even a stolen note, who takes it in- 
nocently, in the course of trade, be- 
fore due, with due caution, has a 
valid title, although his assignor had 
no title whatever. It is these dis- 
tinctions between commercial instru- 
ments and other property that have 
led the courts to hold that a pre- 
existing debt is a valid consideration 
for the transfer of a negotiable in- 
strument. ... We think it is entire- 
ly clear, upon reason and from these 
authorities, that while, from the ne- 
cessities of the case, and the nature 


of negotiable instruments, a _ pre- 
existing debt is a valuable consid- 
eration for their transfer, it should 


not be so held as to other personal 
property.” Reed v. Brown, 89 Iowa 
ae 461, 4638, 56 NW 661, 48 AmSR 
06. 


[ce] “A valuable consideration in 
such cases means something more 
than the discharge of a debt that re- 
vives when the consideration for its 
discharge fails; it means the part- 
ing with some value that cannot be 
actually restored by operation of 
law, leaving the purchaser in a 
changed condition, so that he may 
lose something beside his bargain.” 
Hurd v. Bickford, 85 Me. 217, A 
107, 108, 35 AmSR 353. 


[d] Previous advances.—W here 
the buyer contracted with the seller 
for the purchase of goods in the fu- 
ture, the goods to be ascertained and 


delivered within ninety days as the 


buyer should require them, and ad- 
vances covering the payment for the 
commodities were made at the time 


of.the contract and fully paid before’ 


any order of delivery was given, the 
buyer was not a bona fide purchaser 
of the goods, which were thereafter 
obtained by the seller fraudulently 
and shipped to the buyer in satisfac- 
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there is considerable authority to the contrary.°* 
If the purchaser 


not only receives the goods in satis— 


tion of the previous advances made 
to cover them, although the buyer 
was without notice of the defect in 
title. S. E. Lux, Jr., Mercantile Co. 
v. Jones, 177 Ark. 342, 6 SW (2d) 302. 


[e] Form of present payment. 
used to satisfy antecedent debt. 
Where a bank purchased goods, ’ go- 
ing through the form of transferring 
a present consideration in payment,. 
the form of the transaction was: not 
conclusive, for the consideration may 
in reality have been applied to pay- 
ment of overdrafts or other preced- 
ent obligations due the purchaser at 
the time of sale, which were showm 
to have existed, in which’-case, re- 
gardless of the apparent character 
of the transaction, its real nature -was 
merely that of a transfer in settle- 
ment of a preéxisting indebtedness, 
which is not sufficient to. bring the 
purchaser within the bona fide pur- 
chaser for value rule. American- 
German Nat. Bank v. Gray, etce., 
Hardware Co., 129 Ky. 105, 110 SW 
393, 33 KyL 547. 

[f] Freight bills.—tTransfer of 
property to a railroad in satisfaction 
of the freight bill for. its: carriage 
and older unpaid freight bills of the 
consignee is not a valuable consid- 
eration adequate to sustain the claim 
of bona_ fide purchaser. | Wheeling,. 
etc., R. Co. v. Koontz, 61 Oh. St. 551, 
56 NE 471, 76 AmSR 435, ' piers ef! 

{g] Recital of present considera— 
tion in a bill of sale does not entitle 
the buyer to the protection of a pur- 
chaser for a valuable consideration 
where it appears~- that 
goods were sold solely in considera- 
tion of the cancellation of a preéx- 


isting debt. Stevens v. Brennan, 7% 
IN, ¥i254; : 
{h] Indorsement of payment on @ 


note is not such payment as consti- 
tutes a valuable 
Downs v. Belden, 46 Vt. 674. 

[i] Deposit by bank as purchaser 
of certain sum to credit of seller is 
not payment of valuable considera- 
tion if the seller is indebted to the 
bank and the entire deposit, after it 
is made, is absorbed in payment of 
the precedent debt. American-Ger- 
man Nat. Bank v. Gray, 'ete., Hard- 
ware Co., 129 Ky. 105, 110: SW 393, 
33) Key Lit 547% ; 


59. Ala.—Robinson y. 
Alar e251 base osos 
Levi, 81 Ala. 134, 1 S554; Spira. 
v. Hornthall, 77 Ala. 137. See Fox 
worth v. Brown, 120 Ala! 59, 24 S. 
1 (where property was received im 
consideration of a precedent indebt- 
edness and was also applied to the 
partial discharge of a mortgage se— 
curing the debtor). : 


Cal.—Virginia Timber, etc., Co. vz 


Pogue, 86 


Robinson, v. 


Glenwood Lumber Co., 5 Cal. A. 256, 
90 P 48, 
Ga.—Forbes v. Chisholm, 84 Ga. 


641, 11 SE 554; Agee v. Rhodes, 20 
Ga. A. 117,92 SE 771. 


Ill.—Hanchett v. Kimbark, 12 NE 
512; Butters v. Haughwout, 42 Il.. 
18, 89 AmD 401; Frey v. Harrison, 29 
TT, =A 3:00) : 


ye uve poate v. Shotwell, 52 Miss. 


Mo.—Redpath v. Lawrence, 
A. 101; Lawrence v. Owens,, 
A. 318; ‘Feder v. Abrahams; 
A. 454; Hess v. Clark,'11 Mo. 


Pa.—Bughman vy. Central 
159 Pa. 94, 28 A 209. But see: Levy 'v. 
Cooke, 143 Pa. 607, 22 A 857 (quoting 
with approval a case from another 
jurisdiction which rejected. the ante— 
cedent debt as valuable considera- 
tion, and indicating that, if the ques-— 
tion was present in the case, that 
rule would be adopted). ~ , 


Wis.—Oconto Land -Ca.i v. Wali 


42 Mo. 
39 Mo.. 
28). Mo. 
A, 492: 


in fact the 


consideration. - 


Bank,. 
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faction of preéxisting indebtedness but effectively 
discharges the debt and surrenders the obligation 
held by him, such additional conduct has been consid- 


schlaeger, 155 Wis. 418, 144 NW 979; 
Rice v. Cutler, 17 Wis. 351, 84 AmD 
747; Shufeldt v. Pease, 16 Wis. 659. 


Ont.—Williams v. Leonard, 16 Ont. 
Pr. 544 [aff 17 Ont. Pr. 73 (app dism 
26 Can. S. C. 406)]. 

See Patchin v. Rowell, 86 Conn. 372, 
85 A 511 (where the owner of goods 
Sold them successively to two per- 
sons, each time in satisfaction of an 
antecedent debt, the one first taking 
possession was protected as a bona 
fide purchaser). 


“Although authorities from the 
American reports can, aS I am well 
aware, be cited in great number in 
support of this proposition, yet the 
English law, which we must follow, 
is well settled the other way. That 
a pre-existing, debt is a _ sufficient 
consideration to bring a purchaser 
within the definition of a purchaser 
for value, and to entitle him to the 
protection afforded to such purchas- 


ers, has been well established.’ Wil- 
liams v. Leonard, 26 Can. S. C. 406, 
410 [dism app 16 Ont, Pr. 544 (aff 


tT Ont. Pr. 73)1: 


{a] “The absolute extinguishment 
of an antecedent debt, (1) in consid- 
eration of a transfer of personal 
property, constitutes the vendee a 
purchaser for value, to the same ex- 
tent as ff he had paid money for 
such goods.” Redpath y. Lawrence, 
42 Mo. A. 101, 110; Lawrence v. 
Owens, 39 Mo, A. 318. (2) “We had 
Supposed that it was settled by sev- 
eral adjudications of this court that 


absolute extinguishment of an ante- 


cedent debt in consideration of a si- 
multaneous transfer of property con- 
stituted the vendor a purchaser for 
value to the same extent as if he 
had paid the money. If any doubt 
has heretofore existed on the sub- 
ject, we now declare this to be the 
daw of this state.” Soule v. Shot- 
well, 52 Miss. 236, 239. (3) Where 
a creditor, knowing of his debtor’s 
financial difficulties, persuaded him 
to turn over property in satisfaction 
of his debt and to obtain a prefer- 
ence against other debtors, the cred- 
itor, having received the goods in 
satisfaction of his claim, was enti- 
tled to protection as a bona fide pur- 
chaser for a valuable consideration. 
Hanchett v. Kimbark, 2 NE 512. 


[b] “Actual satisfaction.”—The 
distinction between an agreement to 
discharge, which is not a valuable 
consideration, and actual satisfac- 
tion, which is valuable consideration, 
has been made to turn by at least one 
court on the question of whether 
the creditor has in fact materially 
changed his. position and given up 
something of value, Such as the sur- 
render of evidences of indebtedness 
or other security and that limitation 
‘attached to the recognition of the 
doctrine of satisfaction of a preéx- 
isting debt as constituting a valuable 
‘consideration. Spira v. Hornthall, 77 
Ala, 137 


{c] Reason for minority rule.— 
(1) The question whether one is a 
purchaser for value must be decided 
in the same way whether he pur- 
.chases a negotiable instrument or a 
chattel, and when a preéxisting debt 
is a sufficient consideration in the 
former case, it also must be so treat- 
ed in the latter. Shufeldt v. Pease, 
16. Wis.. 659. (2) “If it is true, the 
assignee of negotiable paper received 
‘before due, takes it, in good faith, in 
payment, in whole or in part, of a 
pre-existing debt, he takes it free 
from all equities existing between 
the original parties to it, a fortiori, 
is it true of goods and chattels mere- 
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ly.” Butters v. Haughwout, 42 Ill. 
18, 31,:89 AmD 401. 


[ad] Majority rule criticized.— 
“All the cases cited by defendants’ 
counsel hold, that if the party re- 
ceiving a note parts with any thing 
valuable, he is entitled to enforce the 
payment of the note, irrespective of 
the equities as between the original 
parties. But taking it on a pre- 
existing debt he parts with nothing, 
and if he fails in his title, he is in 
a condition no worse than he was 
before he took the assignment; and 
the same is true of the purchaser 
of goods, he loses nothing by the 
transaction, he has advanced no new 
consideration, and is not injured if 
his title does not prevail. This idea 
is paramount, and runs through all 
the cases, but it is mere assumption. 
A creditor who takes goods in pay- 
ment, in whole or in part, of a pre- 
cedent debt, in good faith, having no 
reason to suspect any other claim 
existing to the property, and having 
no reason to doubt his title, is lulled 
into security. He rests in the belief 
that his debt is paid, and, in that be- 
lief, foregoes all effort to seek other 
payment or security. This idea, al- 
though scouted... we think, the 
ruling point in the case. Why, we 
ask, is not the equity of such a per- 
son as strong against another claim- 
ant as if he had paid a new consid- 
eration—had actually counted out the 
dollars in payment? He would be 
in no worse condition in the latter 
ease than in the former, for in either 
case, on failure of title, he could re- 
cover back the money paid, or the 
amount of the credit he had given on 
the pre-existing debt, or the value 
of the securities he had delivered up, 
or the mortgage on which he had 
caused satisfaction to be entered. 
This will not be denied, so that the 
reason given for the doctrine is more 
specious than sound.” Butters. v. 
ny Ensealete: 42 Ill. 18, 31,89 AmD 


[e] ‘Failure to execute a written 
conveyance contemplated by the par- 
ties at the time of sale until after 
the creditor receiving the goods as 
purchaser in satisfaction of the debt- 
or’s account has been notified of out- 
standing claims does not prevent his 
being a bona fide purchaser for val- 
ue. Forbes v. Chisholm, 84 Ga. 641, 
11 SE 554. 


[f] Bill to set aside transfer.— 
The fact that goods are received in 
consideration of preéxisting indebt- 
edness will not be sufficient to allow 
a& nonrescinding original vendor to 
bring an action in equity and have 
the subsequent transfer set aside. 
Hornthall v. Schonfeld, 79 Ala. 107. 


Wilk v. Key, 117 Ala: 285, (23 
S 6; Peterson. v. Steiner, 108 Ala. 629, 
18 S 688; Le Grand v. Eufaula Nat. 
Bank, 81 Ala. 128, 1 S 460, 60 AmR 
140; Spira v. Hornthall, 77 Ala. 137; 
Ames Iron Works vy. Kalamazoo Pul- 
ley Co., 63 Ark. 87, 37 SW 409; Hen- 
derson v. Gibbs, 39 Kan. 679, 18 P 
926; Taylor v. Spader, 48 N. Y. 664; 
Paddon_ v. Taylor, 44 N. Y. 3871, 10 
AbbPrNS 3870; Levy v. Yazbeck, 22 
Mise. 136, 49 NYS 283;- Farwell v. 
Prescott,\11 NYS 838. 


“Tt may even be admitted that 
where the consideration for the prop- 
erty is only a preéxisting. debt, if the 
innocent second purchaser in con- 
nection therewith surrenders any 
written or other security of value, 
so that he cannot be placed or left 
by the original owner of the proper- 
ty in the same situation or condition 
in which he was placed before the 
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ered as sufficient to make him a bona fide purchaser 
under either rule,*® which rule, however, has been 
disputed by other authority.®? 


On the other hand, 


purchase, or in other words in statu 
quo, provided the original owner 
should desire to retake the property, 
the innocent purchaser will be pro- 
tected and will be allowed to hold the 
property.” Henderson v, Gibbs, 39 
Kan. 679, 685, 18 P 926. 


[a] Rule applied.—(1) One who 
bought a stock of goods by surren- 
dering up an overdue note of the sell- 
er in exchange was a bona fide pur- 
chaser for a valuable consideration. 
Farwell v. Prescott, 11 NYS 833. (2) 
Surrender of a note made in a part- 
nership name is none the less a 
valuable consideration because the 
ostensible partnership is in reality 
only the style under which a mar- 
ried woman is engaged in business, 
where the law recognizes the obliga- 
tion as that of the purported firm en- 
forceable against it. Le Grand v. 
Eufaula Nat. Bank, 81 Ala. 123, 1 § 
460, 60 AmR 140. 


[b] Usury.—Although some of the 
notes surrendered as payment by the 
creditor are tainted with usury, nevyv- 
ertheless if the consideration is di- 
visible and other obligations are 
surrendered which are not affected 
with usury, the transfer of such 
notes is effective as a valuable con- 
sideration. Peterson’ v. Steiner, 108 
Ala. 629, 18 S 688; Le Grand v. Eu- 
faula Nat. Bank, 81 Ala. 123, 1 S 460, 
60 AmR 140. 

[ce] Crediting on judgment.— 
Merely crediting the purchase price 
of goods on a judgment recovered 
previously by the buyer against the 
seller is not such a surrender of se- 
curity as to bring the buyer within 
this exception and make him a bona 
fide purchaser. Ames Iron Works v. 
Kalamazoo Pulley Co., 63 Ark. 87, 37 
Sw 409. ' 


[d] Surrender of promissory note 
by the purchaser, whether such a 
note is overdue or not, is such a re- 
linquishment of security as consti- 
tutes the purchaser a-~bona fide pur- 
chaser for a valuable consideration. 
Levy v. Yazbeck, 22 Mise. 136, 49 
NYS 288. 


61. Grever v. Taylor, 53 Oh. St. 
621, 42 NE 829; Eaton v. Davidson, 
46 Oh. St. 855, 21 NE 442; Hamilton- 
Brown Shoe Co. v. Lyons, 6 Tex. Civ. 
A. 633, 25 SW 805; Woonsocket Rub- 
ber Co. v. Loewenberg, 17 Wash. 29, 
48 P 785, 786, 61 AmSR 902. 


“The fact that such debts were evi- 
denced by notes we consider to be 
wholly _immaterial.” Woonsocket 
Rubber Co. v. Loewenberg, supra. 


[a] Reason assigned.—‘‘If the 
consideration of the purchase from 
the fraudulent vendee is the release 
of a pre-existing debt, the purchaser 
will be restored to what he may have 
yielded up, if the original owner who 
has been defrauded reclaims and re- 
covers the property. The considera- 
tion having failed, it will be the 
right of the purchaser to be placed 
in statu quo, and the courts, in the 
exercise of their remedial power, 
will ‘be adequate to furnish him the 
needed relief, even though, as in the 
present case, there may have been 
a surrender of a promissory note. 
The purchaser will not, therefore, be 
materially affected in his legal 
rights, by the retaking of the goods 
by the original owner. But, perhaps, 
it may be said, that although there 
was no new consideration in money 
or property, the defendant in sur- 
rendering the note of $3,000, relin- 
quished a personal security, and thus 
gave a valuable consideration for the 
goods claimed by the plaintiff in er- 
ror. The surrendered note was with- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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if the obligation is not surrendered nor the debt ac- 
tually satisfied, the mere entering of a credit to the 
account of the seller is not a sufficient. consideration 
to constitute the buyer a bona fide purchaser,°” but 
this distinction has been rejected by other author- 


ity.68 


Under provisions of Uniform Sales Act, an ante- 
cedent or preéxisting claim whether for money or not 
constitutes value where goods or documents of title 
are taken either in satisfaction thereof or as security 


therefor.°* 


Preexisting debts to third persons.®® 
ceiving property and applying its value upon the 
debt of a third person, owed to the buyer, does not 
entitle him to protection as a bona fide purchaser for 


a valuable consideration.®® 


[§ 641] (e) Mixed Consideration. 


out indorser, guarantor or surety, 
and while it furnished clearer evi- 
dence of the maker’s indebtedness 


than a promise resting literally in 
parol, it was not equivalent to a new 
and present consideration, but rep- 


resented a pre-existing debt.” Eaton 
Ve Davidson, 46 ‘Ohw St. 355, 363); 21 
NE 442. 

[b] Rule applied.—Where, in sat- 


isfaction of a prior note, the maker 
surrendered property and gave a new 
note for the balance still owing, the 
surrender of the first note was not 
such valuable consideration that the 
buyer was a bona fide purchaser of 
the property. Grever v. Taylor, 53 
Oh. St. 621, 42 NE 829. 


[ec] Note given for debt after pur- 
chase.—Where a debtor fraudulent- 
ly obtains property from a third per- 
son and later gives his note to his 
creditor in satisfaction of the pre- 
cedent debt, and still later gives the 
goods to which he has defeasible ti- 
tle, in satisfaction of the note, the 
real consideration is the satisfaction 
of the old debt, even though new evi- 
dence of it has since been given and 
the creditor, by surrendering the 
Gebt expressed by the note together 
with the note, does not become a 
bona fide purchaser of the property. 
Hurd v. Bickford, 85 Me. 217, 27 A 
107, 35 AmSR 353. 


[d] Destruction of notes.—Where 
a creditor purchases on an agree- 
ment to surrender or destroy notes of 
the debtor, and does later destroy 
them, the destruction has only the 
same effect with reference to consti- 
tuting him a purchaser for a valu- 
able consideration that the surrender 
would have, and this of itself, when 
it involves no loss of lien, mortgage, 
or other security rights does not op- 
erate to make him such a purchaser. 
Hamilton-Brown Shoe Co. v. Lyons, 
§ Tex. Civ. A. 633, 25 SW 805. 


62. Ala.—Hawkins v. Damson, 182 
Ala. 83, 62 S 15; Gadsden First Nat. 
Bank vy. Sproull, 105 Ala. 275, 16 S 
879: Spira v. Hornthall, 77 Ala. 137; 
Loeb v. Flash, 65 Ala. 526; Loeb v. 
Peters, 63 Ala. 243, 35 AmR 17. 


Ark.—Hamilton v. Rankin, 
Ark. 552, 158 Sw 496. 


Cal.—Sargent v. Sturm, 23 Cal. 359, 
83 AmD 118. 


N. Y.—Button v. Rathbone, 126 N. 
Y. 187, 27 NE.266; Rochester Dis- 
tilling Co. v. Devendorf, 72 Hun 428, 
25 NYS 200, 54 NYSt 864. 


Tex.—American Law Book Co. v. 
Dykes, (Civ. A.) 278 SW 247; Weld- 
Neville Cotton Co. v. Lewis, (Civ. 
A.) 208 SW 731 (dismissed for want 
of jurisdiction); Avery v. Mansur, 
ete., Impl, Co., (Civ. A.) 37 SW 466. 


See Soule v. Shotwell, 52 Miss. 236 
(specifically stating the rule that 
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ecutory consideration is united with such satisfac- 
tion, surrender, or crediting of an antecedent obli- 
gation as is not of itself sufficient to constitute a 
valuable consideration,®* the union of the two is not 
effective to make the buyer a bona fide purchaser 


for a valuable consideration;®® and likewise, where 


the buyer has paid part of the price and promised 
to pay the balance in the future, he is protected as 
a bona fide purchaser only to the extent that the 
consideration is executed before notice.°® 
where part of the price consists of a present payment 


However, 


or other consideration of a kind sufficient to ¢on- 


Merely re- 


When an ex- 


preéxisting debt is a sufficient con- 
sideration for the purpose in terms 
of “absolute extinguishment” of the 
debt). To same effect Redpath v. 
Lawrence, 42 Mo. A. 101; Lawrence 
v. Owens, 39 Mo. A. 318. 

[a] Reason for rule.—A buyer 
who has credited the goods on the 
seller’s account is entitled to have 
the credit canceled when it appears 
that he has obtained no title to the 
goods and‘by that means will be 
placed in the same position as be- 
fore the purchase, so that he will 
thereby have lost nothing. Sargent 
Vousturm)23)Calevobos16o) Arnab a 18, 


{b] Purchase by judgment credi- 
tor.— Where a judgment creditor bids 
for’ goods at execution sale and ob- 
tains them, the mere crediting of the 
amount of his bid on the judgment 
debt does not constitute him a bona 
fide purchaser for value. Sargent v. 
Sturm, 23 Cal. 359, 883 AmD 118. 


63. Agee v. Rhodes, 20 Ga. A. 117, 
92 SE 771; Butters v. Haughwout, 
42 Ill. 18, 89 AmD 401; Shufeldt v. 


Pease, 16 Wis. 659. 

fa] | 
a creditor owed a large sum having 
bought cotton of the tenant without 
notice of the landlord’s lien and paid 
for it by a credit to the account of 
the tenant was a bona fide purchas- 
er for value. Agee v. Rhodes, 20 Ga. 
AIL, 92 SH UWL. 

[b] Promise to apply in dis- 
charge.—While a _ distinction has 
been mentioned between actual sur- 
render or discharge of an obligation 
and a mere agreement to credit the 
value of the goods on or in satis- 
faction of a debt, such consideration 
has, it seems, been rejected by the 
preponderance of .authorities. Shu- 
feldt v. Pease, 16 Wis. 659. 

64. § 76. 

{a] This provision has altered the 
law as to value in states adopting 
it which previously denied an ante- 
cedent debt the effect of value but 
to what extent is uncertain. Bald- 
win yv. Childs, 249 N. Y. 212, 163 NE 
HE 

Taking goods as security for an- 
tecedent debt see Chattel Mortgages 
§ 411; Pledges § 66. 

65. Agreement to assume see Su- 
pra § 639. 

66. Logan v. Oklahoma Mill Co., 
14 Okl. 402, 79 P 103; American R. 
Express Coz Vv. Voelkel, (Tex. 
Commn. A.) 252 SW 486 [rev (Civ. 
A.) 236 SW 555], 

[a] -Reason for rule.—The con- 
trary result would introduce a dan- 
gerous rule by permitting two men, 
by dealing with each other, to can- 
cel debts among themselves by us- 
ing and wearing out the property of 
a third person without paying him 
for it. American R. Express Co, v. 


Rule applied.—One to whom 


stitute value and the balance consists of surrender, 
satisfaction, or discharge of a preéxisting debt not 
of itself sufficient, the buyer is a bona fide purchaser 
to the extent of both the present consideration and 
the past indebtedness relinquished,’ although there 


Voelkel, (Tex. Commn. A.) 252 SW 
486 [rev (Civ. A.) 236 SW 555]. 

[b] Rule applied.—(1) A person 
who buys goods and parts with noth- 
ing of value at the time they are 
received, but merely applies them on 
a debt due from the seller’s son to 
the buyer, is not a bona fide pur- 
chaser. Logan v. Oklahoma Mill Co., 
L4 OKI, 402, 179 =P) 103: © 1@2) a wihere 
a buyer received goods and applied 
their value as a credit on an uncol- 
lectible debt owing to him by a firm 
in which the seller was interested, 
such conduct was not sufficient to 
constitute him a bona fide purchas- 
er for a_ valuable consideration. 
American R. Express Co. v. Voelkel, 
(Tex. Commn. A.) 252 SW 486 [rev 
(Civ. A.) 236 SW 555]. 

67. Preéxisting debt as considera- 
tion see supra § 640. 


68. Reed v. Brown, 89 Iowa 454, 
463, 56 NW 661, 48 AmSR 406; 
Overstreet v. Manning, 67 .Tex. 657, 
4 SW 248; Hamilton-Brown Shoe Co. 
eo 6 Tex. Civ. Ax 633;525" Siw: 


“It only remains to determine 
whether the promise to pay the ex- 
cess of the value of the goods over 
the amount of the debt is such a 
valuable consideration as will sustain 
the transfer. We have seen that, 
where a prior debt is the only con- 
Sideration, it is held not to be a pur- 
chase for value, because the purchas- 
er parts with nothing; that, if he 
is compelled to surrender the goods 
to the true owner, he has his claim 
against his debtor, and is in no worse 
position than before. The same rea- 
sons apply to this promise ta pay the 
difference.” Reed v. Brown, supra. 


[a] Rule applied.—(1) Where a 


| buyer discharged a precedent debt 


and also agreed to pay an obliga- 
tion of the seller to a third person 
on which he was already: liable as 
guarantor, he was not a bona fide 
purchaser for a valuable considera- 
tion. Overstreet v. Manning, 67 Tex. 
657, 4 SW 248. (2) Where a buyer 
received goods, partly in discharge of 
a preéxisting debt, partly upon :his 
agreement to assume debts of the 
seller to third persons, he was not 
a bona fide purchaser, Hamilton- 
Brown Shoe Co. v. Lyons, 6 Tex. 
Civ. A. 633, 25 SW 805. 


69. Effect of notice before full 
payment see supra § 634. 


70. Ark.—Woolridge v. Thiele, 55 
Ark. 45, 17 SW 340. But see Gavin 
v. Armistead, 57 Ark. 574, 22 SW 4381, 
38 AmSR 262 (an instruction that a 
person purchasing goods partly for 
eash and partly in satisfaction of a 
preéxisting debt will be protected 
only to the extent of the cash pay- 
ment and not even to that extent if 
he has received at the same time 
other goods, more than sufficient to 
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is some authority to the contrary.™1 
[§ 642] (8) Adequacy.’ 


to constitute the buyer a bona fide 
valuable consideration.’ °® 


reimburse him for the cash payment, 
is sufficiently favorable to the pur- 
chaser even if it contains error). 


Me.—Titcomb v. Wood, 88 Me. 561. 


N. H.—Kingsbury v. Smith, 13 N. 
H.., 109, : 


N. Y.—Button v. Rathbone, 118 N. 
Y. 666, 23 NE 122; Moyer v. Mc- 
Intyre, 43 Hun 58; Mather v. Free- 
love, 3 NYSt 424. 

Oh.—Pike v. Equitable Nat. Bank, 
2 OhS&CP 1,-1-OhNP 205: 


Tex.—Wear-Boogher Dry-Goods Co. 
v. Crews, 28 Tex. Ciy. A. 667,57 SW 
ee Finks v...Buck, (Civ. A.) 27.S'W 

094, 


{a] Reason for rule.—In determin- 
ing who are purchasers for a valua- 
ble consideration, the question is not 
one depending upon the amount and 
magnitude of the loss that the pur- 
chaser would sustain by recaption of 
the property; but it is to be sustained 
by him who has occasioned a loss, 
‘whether large or small. Kingsbury 
Vi Smith; 13¢N.°H: 109. > 


[b] Tustrations.—Where the fol- 
lowing elements have coexisted with 
the satisfaction of an antecedent debt, 
the buyer has been treated as bona 
fidé purchaser to the whole extent of 
the value of the goods: (1) Payment 
of‘a- sum of money on the purchase 
Woolridge v. Thiele, 55 Ark. 
45, ; Moyer v. McIntyre, 
43 Hun (N. Y.) 58; Pike v. Equitable 
Nat. Bank, 2°OhS&CP 1, 1 OhNP 205; 
Wear-Boogher Dry-Goods Co. v. 
Crews, 23 Tex. Civ. A. 667, 57 SW 73. 
(2) Exchangevof other personal prop- 
erty. Kingsbury v. Smith, 13 N. H. 
109. (3) Release of statutory lien 
for rent. Finks v. Buck, (Tex. Civ.. 
A.) 27 SW 1094, (4) Extension. of 
time on outstanding notes. Button 
v. Rathbone, 118 N. Y. 666, 23 NE 
122. (5) Transfer of title to property 
of the buyer which was previously 
stolen by the seller. Titcomb  v. 
Wood, 38 Me. 561. 


[c] Where goods claimed are part 
of larger stock.—Where a sale of a 
stock of goods, partly for cash and 
partly for an antecedent debt, covered 
goods obtained by fraud, the purchas- 
er could hold them as well as the 
other goods when the cash considera- 
tion paid was greater than the value 
of the particular goods in question 
or of the entire claim of the defraud- 
ed vendor, and the buyer need not 
surrender them and reimburse him- 
self for his cash outlay out of the 
remainder of the stock. Wear-Boo- 
gher Dry-Goods Co. v. Crews, 23 Tex. 
‘Civ. A. 667, 57 SW 73. 


- 71. Automobile Equipment Co. v. 
Motor Bankers Corp., 251 Mich. 220, 
231 NW 559. 


[a] Extent of protection.—A buy-' 
er who has paid for goods, partly by. 
actual payment, partly by discharge 
of a precedent debt, is entitled to. pro- 
tection only to the extent of the pay- 


ment actually made. Automobile 
Equipment Co. v. Motor Barkers 
Corp., 251 Mich. 220, 231, NW 559.) 


See Waterbury v. Miller, 13 Ind. A.' 
197, 41 NE 383 (where a purchaser 


—— 


In announcing what 
consideration is effective to bring a transfer within 
the doctrine of bona fide purchase, the courts have 
described it as an adequate valuable consideration, ‘* 
a fair consideration,’* and a new and valid consider- 
ation representing a fair cash value for the prop- 
erty;’° and the consideration for the transfer may 
be such, under this requirement, that it is inadequate 


It is not necessarily fatal 
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to the validity of the transfer that the consideration 


a consideration, 


sesses ;°° 
purchaser for a 


pays for goods, partly by cancella- 
tion of a precedent debt, partly by a 
fresh consideration, he is to be con- 
sidered a bona fide purchaser of the 
goods, at least to the extent of the 
actual payment).. 


72. Inadequacy of price as consti- 
tuting notice see supra § 628. 

73. Eaton v. Davidson, 46 Oh. St. 
355, 21 NE 442. 


74. Babcock Printing Press Mfg. 


oe Vv. Herbert, 137 IN. IC. (317, 49 SH 
349. : - 

75. Richlands Brick Corp. v. Hurst 
Hardware Co., 80 W. Va. 476, 92 SE 
685. 

76. Dent v. Portwood, 21 Ala. 588; 


Preston v. Threefoot, (Miss.) 24 S 
703; Richlands Brick Corp. v. Hurst 
Hardware Co., 80 W. Va. 476, 92 SE 
685. 


77. Preston v..Threefoot, (Miss.) 
24 S 703; Gowing v. Warner, 29 Misc. 
593, 61 NYS 500.[aff 30 Misc. 593, 
62 NYS 797]; Babcock Printing Press 
Mfg. Co. v. Herbert, 137 N. C. 317, 49 
SH 349. 


78. Babcock Printing Press Mfg. 
Co. v. Herbert, supra. 


79. Babcock Printing Press Mfg. 
Co. v. Herbert, supra. 
sc, U. S.—vVentress v. Smith, 10 


Pet. 161, 9 L. ed. 382; Gentry v. Sing- 
leton, 128 Fed. 679, 63 CCA 231 [aff 
4 Ind. T. 346, 69 SW 898]. 


_Ala.—Spira -y.°.Hornthall,. 77, Ala. 
137; Leigh v. Mobile, etc., R. Co., 58 
Ala. 165; Ly‘de v.: Taylor, 17 Ala. 270. 


Ark.—Jetton v. Tobey, 62 Ark. 84, 
34 SW 531. 


Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
‘A; 260; 143).P. 815. 


Fla.—Glass v. Continental Guaran- 
ty Corp., 81 Fla. 687, 88 S 876, 25 
ALR 312. 

Ga.—Rome Nat. City Bank  v. 
Adams, 430) Gay -ACh209, SLT SB eZSoy 
pha Gs vy. Wiltberger, Ga. Dec. Pt. II 


Ill.—Sherer-Gillett Co. v. Long, 318 
Tll. 482, 149 NE 225 [aff 236 Ill. A. 
162]; Drain v. La Grange State Bank, 


303 Ill. 330, 135 NE 780; Klein v. Sei- | 


bold, 89 Ill. 540; 
225 Ill, A. 271. 


Ind.—Alexander v. Swackhamer, 105 
Ind. 81, 4 NE 433, 5 NE 908, 55 AmR 
180; Guaranty Discount Corp. v. 
Bowers, (A.) 158 NE 2381; Lett v. 
Eastern Moline Plow Co., 46 Ind. A. 
56, 91 NE 978. 


Biossat v. Trainor, 


Iowa.—Hessen v. Iowa Automobile 


Mut. Ins. Co., 195 Iowa 141, 190 NW 
150, 30 ALR 657. 


La.—Adamson v. Busbey, 1 La. A. 
50; Conner v. Hill, 
Moore v. Lambeth, 5 La. Ann. 66. 


Md.—William J. Lemp Brewing Co. 


v. Mantz, 120 Md. 176, 87 A 814; Hop-: 


per v. Callahan, 78 Md. 529, 28 A 385; 


Levi v. Booth, 58 Md. 305, 42 AmR | 
Johnson v. Frisbie, 29 Md. 76, | 


Rb y An 
96 AmD 508. ; 
Minn.—National Bank of Commerce 


6 La. Ann. 7; 


is not up to the full price of the goods,*” but it should 
be such as not to cause surprise and suspicion,’* and 
must be something more than would be sufficient, as 


to support a contract.*® 


[§ 643] 2. Title or Interest Acquired by Bona 
Fide Purchaser—a. In General. 
fer to another a better right than he himself pos- 
and subject to certain exceptions,*! no 
man can be divested of his title without his own con- 
sent,®? or, as otherwise stated, no man can be di- 


No one ean trans-. 


v. Chicago, etc., R. Co., 44 Minn. 224, 
NW 342, 560, 20 AmSR 566, 9 


Miss.—Harrison v. Broadway Mo- 
tor Co., 128 Miss. 766, 91 S 453, 25 
ALR 1148. 


Mo.—Wilson v. Crocket, 43 Mo. 216, 
97 AmD $89; Depew v. Robards, 17 
Mo. 580; International Harvester Co. 
v. Tyler Warehouse Co., (A.) 253 SW 
400; Walsh Tie, etc., Co. v. Chester, 
ace R. Co., 184 Mo. A. 26, 167 SW 


N. Y.—Smith v. Clews, 114 N. Y. 
190, 21 NE 160, 11 AmSR 627, 4 LRA 
392; Austin v. Dye, 46 N. Y. 500; 
Ballard v. Burgett, 40 N. Y. 314; Rob- 
erts v. Dillon, 3 Daly 50; Saltus’ v- 
Everett, 20 Wend. 267, 32 AmD 541; 
Wheelwright v. Depeyster, 1 Johns: 
471, 3 AmD 345. 

. ai C.—Belcher v. Grimsley, 88 N. 


Oh.—Roland v. Gundy, 5 Oh. 202. 
Okl.—Carpenter v. Mead, 153 P 658. 


Ea pL v. Metzgar, 2 Yeates 
Utah.—Jones v. Commercial Inv. 


Trust, 64 Utah 151, 228 P 896. 
Vt.—Gray v. Stevens, 28 Vt. 1, 65 
AmD 216. 
Wash.—Hadley Warehouse Co. vy. 
Broughton, 126 Wash. 356, 218 P 257. 


W. Va.—Ullman v. Biddle, 53 W. 
Va. 415, 44 SE 280. 


Wis.—Baumgartner Vv. Farwell 
Sales Co., 180 Wis. 301, 192 NW 1006. 


Can.—Peoples Bank vy. Estey, 34 
Can: ‘Sy 'C, 429. 


“The rule is elementary that a ven- 
dor can vest no better title in his 
vendee than that possessed by him- 
self.” Lett v. Eastern Moline Plow 
Co., 46 Ind. A. 56, 91 NE 978, 981. 


“The general rule is that a title, 
like a stream, cannot rise higher than 
its source, and it is difficult to see 
how a person can communicate a bet- 
ter title than he himself has, unless 
some principle of equitable estoppel 
comes into operation against the per- 
son claiming under what would other- 
wise be the better title.’ National 
Bank of Commerce y. Chicago, etc., R. 
Co., 44 Minn. 224, 230, 46 NW 342 
560, 20 AmSR 566, 9 LRA 263. : 


{a] | Making of expenditures by a 
bona fide purchaser in repairing the 
property while in his possession gives 
him_ no lien thereon. Clark y. Hale. 
34 Conn. 398. } 


81. See infra §§ 644-655. 


pane Ala.—Lyde vy. Taylor, 17 Ala. 


Ark.—Andrews v. Cox, 42 Ark, Ns 
48 AmR 68. ga aioe 


Ill.—Jennings v. Gage, 13 Ill. 610. 
56 AmD 476. ‘ 


aia eres vy. Lambeth, 5 La. Ann. 
Mo.—Depew v. Robards, 17 Mo. 580. 


| N. ¥.—Smith v. Clews, 114 N. Y, 
190, 21 NE 160, 11 AmSR 627,.4 LRA 
1392; Roberts v. Dillon, 3 Daly 50. 


For later cases, developments ‘and changes in the law see Annotations, same title and section number. 


° 


vested of his title save by his own consent or by 
But as between two innocent 
persons, one of whom must suffer by the acts of a 
third, he should bear the loss who has by his improp- 
er act or omission enabled the third person to inflict 
the injury;** and as between two persons having 
equal equities, the holder of the legal title will pre- 
In the absence of controlling statutory pro- 


operation of law.’* 


vail.8® 
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visions, the determination of the right to goods, as 
oJ 3 fo} rh 


Ok1.—Carpenter v. Mead, 153 P 658. 


Pa.—Barker v. Dinsmore, 72 Pa. 427, 
13 AmR 697. 


Philippine.—U. S. v. Almazan, 
Philippine 225. 

Tex.—Dodd v. Arnold, 28 Tex. 97; 
Sandford v. Wilson, 2 Tex. A. Civ. 
Cas. § 247; Gammel v. Couts, 1 Tex. 
AS Civ. Cas. S168. 

83. N. H.—Johnson v. Willey, 
BN adic Bo 

N. Y.—Saltus v. Everett, 20 Wend. 
267, 32 AmD 541; Williams v. Merle, 
11 Wend. 80, 25 AmD 604. 


ae v. Yates, 22 Oh. St. 388, 


20 


46 


Or.—Velsian v. Lewis, 15 Or. 539, 
16 P 631, 3 AmSR 184. 

Pa.—Quinn v. Davis, 78 Pa. 15. 

Tex.—Mayes v. Bruton, 1 Tex. A. 
Civ. Cas. § 699. 

Vt.—Heacock vy. Walker, 1 Tyler 
338. 


“No person can be deprived of his 
property without his consent, express 
or implied, or by due process of law.” 
Dean v. Yates, supra. 

[a] Limits of rule.—(1) “The own- 
er of a chattel cannot, apart from le- 
gal process, be divested of his title 
to it except as a consequence of some 
unlawful or improvident act of his 
own.” Quinn v. Davis, 78 Pa. 15, 18. 
(2) “He [bona fide purchaser] can- 
not successfully invoke his bona fides 
to protect himself from liability to 
the true owner, who can only be di- 

vested of his rights or title to his 
property by his own act, or by the 
operation of law.’ Velsian v. Lewis, 
15 Or. 539, 541, 16 P 631, 3 AmMSR 184. 


g4 U. S.—Calais Steamboat Co. v. 
Scudder, 2 Black 372, 17 L. ed. 282. 


Ark.—Andrews v. Cox, 42 Ark. 473, 
48 AmR 68. 

Cal.—Democrat-Herald Pub. Co. v. 
Pettit, 94 Cal. A. 724, 271 P 910. 


Fla.—Glass v. Continental Guaran- 


ty Corp., 81 Fla. 687, 88 S 876, 25 ALR 


312. 

Ga.—Anchor Duck Mills v. Harp, 
40 Ga. A. 563, 150 SH 572; Rome Nat. 
City Bank v. Adams, 30 Ga. A. 219, 
117 SE 285. 

Ill.— Western Union Cold Storage 
Co. v. Bankers’ Nat. Bank, 176 Ill. 260, 
52 NE 30 [aff 73 Ill. A. 410]; Fawcett 
v. Osborn, 32 Ill. 411, 83 AmD 278; 
Jennings v. Gage, 13 Til. 610, 56 AmD 
476. 

Ind.—Bell v. Cafferty, 21 Ind. 411; 
Guaranty Discount Corp. v. Bowers, 
(A.) 158 NE 231; Hoham v. Auker- 
man-Tuesburg Motors, 77 Ind. A. 316, 
133 NE 507. 

Ky.—Arnett v. Cloudas, 4 Dana 299. 

La.—Conner v. Hill, 6 La. Ann. 7. 

Me.—Lane v. Borland, 14 Me. 77, 
31 AmD 33. 
Md.—Hall v. Hinks, 21 Md. 406. 

Minn.—Cochran v. Stewart, 
Minn. 435. \ 

Mo.—Lawless v. Guelbreth, 8 Mo. 
139; Windle v. Citizens’ Nat. Bank, 
204 Mo. A. 606, 216 SW 1020 [cit 
Cyc]. 

Nebr.—Homan v. 
291. 

N. H.—Sleeper v. Davis, 64 N. H. 


21 


Laboo, 2 Nebr. 


59, 6 A 201, 10 AmSR 377. 

N. Y.—Island Trading Co.-v. Berg 
Bros., 239 N. Y. 229, 146 NE | 345; 
Padadoney. CAylOre - Lal. paxieto Clie aL 0) 
AbbPrNS 370; Rawls v. Deshler, 4 
Abb. Dec. 12, 3 Keyes 572, 3 Transcr. 
A. 91, 33 HowPr 611 [aff Sheld. 48, 
28 HowPr 66]; Goodenough v. Spen- 
cer, 2 Thomps. & C. 508, 15 AbbPrNS 
248, 46 HowPr 347; Netherlands Corp. 
v. Levant American Commercial Co., 
124 Misc. 443, 208 NYS 392; Shearer 
v. Barrett, Lalor 70; Root v. French, 
13 Wend. 570, 28 AmD 482. 

N. C.—wNorfolk. Southern R. Co. v. 
bea 104 N. C. 25, 10 SE 83, 5 LRA 


Oh.—HFHaton v. Davidson, 46 Oh. St. 
355, 21 NE 442; Dean v. Yates, 22 
Oh. St. 388. 


Okl.—Nelson v. Jones, 93 OKI. 85, 
219 P 667; Kuykendall v. Lambert, 68 
kl. 258,.1738 P 657. 


Pa.—Miller Piano Co. v. Parker, 155 
Pa. 208,26 Ar. 303, 35 AmSR, 8733 
Miller v. Browarsky, 130 Pa. 372, 18 
A 643;° Davis v. Bigler, 62 Pa. 242, 
1 AmR 393; Werley v. Dunn, 56 Pa. 
Super. 254. 


S. C.—Carmichael v. Buck, 44 S. C. 
L. 332, 70 AmD 226. 


Tex.—Inouye v. McGraw  Bros., 
(Civ. A.) ssh Sw (2d) 309. 


Utah.— Jones v. Commercial Inv. 
Trust, 64:-Utah 151, 228 P 896. 


Va.—Old Dominion Steamship Co. 
v. Burckhardt, 31 Gratt. (72 Va.) 664. 


Wash.—Linn v. Reid, 114 Wash. 
609, 196 P 13. 


But see Robertson v. C. O. D. Ga- 
rage Co., 45 Nev. 160, 199 P 356 (stat- 
ing that the above principle is an al- 
leged maxim, and stating doubts on 
its validity). 

“Where one of two innocent per- 
sons must suffer a loss, he who is 
the cause or occasion of that: confi- 
dence, by which the loss has been 
caused or occasioned, ought to bear 
it.” Conner v. Hill, 6 La. Ann. 7, 8. 


[a] Reason for rule.—(1) “He has 
trusted most and should lose most. 
He, by reposing confidence in the ven- 
dee or by his carelessness or want of 
diligence in the management of his 
own contracts, has permitted the ven- 
dee to weave a net around him, from 
which he should not be permitted to 
extricate himself by entangling in it 
his innocent neighbor.” Arnett v. 
Cloudas, 4. Dana (Ky.) 299, 300. (2) 
It imposes on the shippers’ of produce 
for sale the necessity of selecting 
with great care honest and capable 
men to intrust with their property, 
and, on the other hand, gives that 
confidence to merchants which en- 
ables them to buy without requiring 
security or perhaps to give better 
prices. Conner v. Hill, 6 La. Ann. 7. 

85. Ala.—Scaife v. Stovall, 67 Ala. 
237. 

Miss.—Wyse v. Dandridge, 35 Miss, 
672, 72 AmD 149. 

Mo.—Skilling v. Bollman, 6 Mo. A. 
76. 

Tenn.—Eaves v. Gillespie, 1 Swan 


Va.—Braxton v. Bell, 92 Va. 229, 23 
SE 289. 


86. See infra §§ 644-660. 
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between an original owner claiming to have been 
wrongfully deprived of them .and a bona fide pur- 
chaser holding or claiming under a subsequent sale 
to him, depends upon the selection and application 
of whichever of the foregoing principles is appro- 
priate to the circumstances of the particular transfer 
under consideration.*® 
however, only the title and estate of his vendor’ 


Such a purchaser acquires, 


87. Ala.—Kinney v. Cullman Coun- 
ty Farm Bureau, 217 Ala. 569, 117 S 
189; Barrow vy. Brent, 202 Ala. 650, 
81 8 669; Lyde v. Taylor, 17 Ala. 270. 


Ark.—Warren Stave Co. v. Hardy, 
130 Ark. 547, 198 SW 99, LRA1918B, 
183; Jonesiv. Southern Cooperage Co., 
94 Ark. 621, 127 SW 704;. Jetton v. 
Tobey, 62 Ark. 84, 34 SW 531. 


Cal.— W oo'dsend v. Chatom, 191 Cal. 
72, 214 P 965. 


Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co.,.26 Colo. 
A. 260, 143 P 815. 


Ga.—Mayer v. Wiltberger, ane Dec. 
Per LEZ. 


Ill.—Drain v. La Grange State 
Bank, 303 Ill. 830, 185 NE 780; Ra- 
leigh Mfg. Co. v. Great Western 
Smelting, etc., Co., 227 Ill. A. 221. 


Md.—William J. Lemp Brewing -Co. 
v. Mantz, 120 Md. 176, 87 A 814; 
Hooper v. Callahan, 78 Mad. 529, 28 A 
3885; Johnson v. Frisbie, 29 Ma. 76, 
96 AmD 508. 


N. Y.—Smith v. Clews, 114 N. Y. 
190, 21 NE 160, 11 AmSR 627, 4 LRA 
392°: Wyckoff v. Vicary, 75 Hun 409, 
27 NYS 103; Roberts v. Dillon, 3 
Daly 50; Saltus v. Everett, 20 Wend. 
267, 32 AmD 541; Wheelwright Vv. 
Depeyster, 1 Johns. 471, 3 AmD 345. 


Oh.—Dean“wi*Yates; 22 Oh. Sty 388. 


“ R. I.—Howard v. McPhail, 37 R. I. 
21, 91 A “12, AnnCasi917A 186; 
Woods Vv. Nichols, 21 R. I. 537, 45 A 
548, 48 LRA 773. 


Tex.—Purity Creamery Co. Vv. Hays, 
(Civ. A.) 4 SW (2d) 1056. 


Meas een v.. Stevens, 28 awit: y 65 
AmD 2 


me ee —Fargubarson v. King, [1902], 


[a] wh bona fide purchaser suc- 
ceeds only (1) to the rights of his ven- 
dor.” Hopper v. Callahan, “(8 Md. 
529, 534, 8 A>. 385. (2) “One who 
purchases chattels from another ac- 
quires no better title than his vendor 
had, although he purchases without 
notice of any infirmity in the title and 
for a valuable consideration.” Bar- 
roy v. Brent, 202° Ala. 650,651, 81 -S 


{b] Tenant in common.—A sale of 
the interest of a tenant in: common 
of chattels to a bona fide purchaser 
who thinks himself to be purchasing 
full title to the goods does not cut 
off the interest of other tenants in 
common. Barrow v. Brent, 202 Ala. 
650, 81 S 669; Woodsend vy. Chatom, 
191 Cal. 72; 214 P. 965. 


{c] Tenancy for life of another.— 
One who buys goods, in which his 
seller has only a tenancy for the life 
of another, in the mistaken belief that 
his vendor has full title and that 
that is the nature of the interest 
which he is obtaining, gets only the 
estate of his seller. Lyde v. Taylor, 
17 Ala. 270. ; 


{d] Limited interest under will.— 
Where a purchaser buys from a lega- 
tee under a will, thinking he is pur- 
chasing a complete title, his purchase 
is ineffective to cut off the interests 
of those entitled under subsequent 
limitations in the will, and he gets 
only his seller’s:interest in the goods. 
ra Re v. Wiltberger, 2 Ga. Dec. Pt. 
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in the absence of an estoppel.®® 


Taking express warranty of title from the vendor 
does not cause a purchaser to lose the protection of 
the law applicable to bona fide purchasers.*° 


[§ 644] b, Limitations Arising from Nature of 
Transfer or of Subject Matter®°—(1) Market Overt. 
A bona fide purchaser in market overt?! obtains a 
title to the chattel purchased which is good against 
all the world;®2 but the rule has been modified by 
statute®® to require the return of stolen property 
to the true owner after conviction of the thief, even 
though it has passed into the hands of a bona fide 
purchaser in market overt.°* The doctrine of market 
overt is practically confined to England®® where it 
is expressly recognized by the provisions of the Sale 
of Goods Act.°® In general, a sale in market overt 
requires that the sale be made in an open, public, 
and legally constituted market®’ and on an appoint- 
ed market day,°®® and it is not sufficient to constitute 
a place market overt that the public resort to it for 
the purpose of buying,®® nor is a shop market overt.? 
But by a custom of the city of London every day 
except Sunday is market day,? and every shop in 
which goods are exposed publicly for sale is market 
overt for such thing's as the owner professes to trade 
in.2 However, in each case it is a question of fact 
whether the premises in which goods are sold con- 
stitute a “shop” within the custom of the city;* in 
order to be so, it is immaterial that the shop is in- 
closed and not literally open to the street,® and it is 
not absolutely essential that the interior of the room 
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where the transaction takes place shall be visible 
from the outside,® but the shop must be a place where 
goods are openly sold in the presence of anyone of 
the public who may come into the shop on legitimate 
oceasion,’? and not in a place which may be entered 
only with the permission of the proprietor,’ and 
where one entering otherwise would be a trespasser.? 
A wharf is not a shop within the custom.?® Although 
the place is one as to which the doctrine applies, it 
is market overt only as to things of a nature usually 
sold there;+! and for some chattels there is no mar- 
ket overt.12 But, in order to hold upon this doctrine, 
the buyer must not only be a bona fide purchaser in 
market overt of goods ordinarily sold there;!* the 
sale must have taken place openly in market overt** 
and the goods be openly exposed there in the ordinary 
way;'® it must take place in the daytime;?° the 
whole transaction must be begun, continued, and 
completed in the market,” and none of the essential 
steps from inception to completed performance can 
have occurred elsewhere,'*® although it is immaterial 
that mere negotiations preliminary to the transaction 
take place elsewhere.1® The custom of London is 
regarded as protecting only a bona fide purchaser 
from a shopkeeper in his shop,?° and not extending 
to a shopkeeper who in good faith buys from another 
a chattel brought by the seller to the shop.2! The 
protection afforded to a bona fide purchaser in mar- 
ket overt is grounded on the idea prevailing at its 
origin that the true owner was guilty of lack of dili- 
gence in failing to discover and reclaim his property 


88: Hooper v. Callahan, 78 Md. 529, 
28 A 385; Howard v. McPhail, 37 R. 
I. 21, 91 A 12, AnnCas1917A 186. 

Sonne. Detroit, i. Cas. No. 3 
832, Brown Adm, 141. 

90. Right of bailor to recover from 
purchaser in market overt see Bail- 
ments § 109. 


91. “Market overt’? see Market § 
12. 

92. Cundy v. Lindsay, 3 App. Cas. 
459. 

93. St. 24 &F25 Vict. ¢ 961§ 100: 


94. Walker v. Matthews, 8 Q. B. 
D. 109. 


[a] Nature of title—A purchaser 
of stolen property in market overt 
gets a valid title defeasible upon the 
conviction of the thief, and such con- 
viction does not operate by relation 
back to make the title of the buyer 
wholly invalid from the time of the 


purchase. Walker v. Matthews, 8 Q. 
Babe 109 
95. See cases infra notes 96-26. 


And see Baine v. Chambers, 1 New- 
foundl. 154 (the town of St. Johns, 
Newfoundland, is market overt for 
fish). 


96. See statutory provisions. 


Hargreave v. Spink, [1892] 1 
Q: B. 25; lee v. Bayes, 18 C: B. 599, 
86 ECL 599, 1389 Reprint 1504. 


98. Wilkinson v. King, 2 Campb. 
335, 170 Reprint 1175. 


99. Lée v. Bayes, 18 C. B. 599, 86 
ECL 599, 139 Reprint 1504. ‘See Wil- 
kinson v. King, 2 Campb. 335, 170 Re- 
print 1175 (a wharf is not market 
overt although extensively used as a 
place of sale). 

1. Hargreave v. Spink, [1892] 1 Q. 
B,' 25; Lee v. Bayes, 18 C.. B. 599, 86 
- ECL 599, 139 Reprint 1504. 

2.;. Wilkinson ..v. King, 2 Campb. 
335, 170 Reprint 1175. : 


3. Hargreave v. Spink, [1892] 1 Q.! 


Ba 255 uy onsvVi wpe Passi An Ge ee 
326, 39 HCL.190, 113 Reprint 439; 
Wilkinson v, King, 2 Campb. 335, 170 
Reprint 1175. 


4 Clayton v. Le Roy, [1911] 2 K. 
B, 10381; Lyons v. De Pass; 1 A. & HB: 
326, 39 HCL 190, 113 Reprint 439. 


fa] Jury question.—The deter- 
mination of whether a place of sale 
was a “shop” within the meaning 
of the rule was properly left to the 
jury... Guyons#.v. Dem Passi, 11 Ane 
E. 326, 39 ECL 190, 113 Reprint 439. 


5. Uyvonsiiv.. De iPass, Li ALT& 
E. 326, 39 ECL 190, 113 Reprint 439. 

[a] Rule applied.—Where goods 
were sold in a showroom having a 
glassed-in show window in front, 
such sale might nevertheless prop- 
erly be found to be in market overt. 
Lyons vy. De Pass, 11 A. & EH. 326; 
39 ECL 190, 113 Reprint 439. 

6. Lyons v. De Pass, supra. 


7 Wargreave v. Spink, [1892] 1 
QOrBw2s. 


8. Hargreave v. Spink, supra. 


[a] Rule applied.—Where a _ sale 
was made in a showroom above a 
salesroom, entrance to the former 
being obtained only by passing be- 
hind a counter in the salesroom, with 
the permission of the shopkeeper or 
his servants, although the showroom 
was much frequented by buyers at 
auction sales conducted therein, it 
was not a “shop” within the mean- 
ing of the custom of London. Har- 
greave v. Spink, [1892] 1 Q. B. 25. 

9. Hargreave v. Spink, supra. 

10. Wilkinson v. King, 2 Campb. 
335, 170 Reprint 1175. ’ 

11. Hargreave v. Spink, [1892] 1 
Q@) 3B, 253 sHartop ver Eloave; 37 Atk 
44, 26 Reprint 828; Crane v. London 
Dock) Con (be Bars iS.) 313, 117 Here 
313, .122 ‘Reprint . 847; Baine v. 
Chambers, 1 Newfoundl. 154. 

12. .Hooper vy. Gumm, L. R. 2 Ch. 
2S ae 


[a] There is no market overt for 
ships which, unlike ordinary personal 
chattels, do not pass by delivery. 
Hooper v. Gumm, L. R. 2 Ch; 282. 


13. See cases infra notes 14-19. 
14. Hargreave v. Spink, [1892] 1 
Q. B. 25; Crane v. London Dock Co., 


5 B.1&) SS 3135) 117 WC) 308) 22 iRe= 
print 847. 

15. Crane v. London Dock Co., 5 
B. .Gcl Seo Leneooe li oO eso eaa ae os 
117 ECL 313, 122 Reprint 847. 


“The goods must be openly exposed 
for sale in the market, being a place 
where such goods are usually sold, 
and he must there make the bargain 
about them. The goods being ex- 
posed under such circumstances that 
the purchaser would have a right to 
think that no man who had not the 
ownership of the goods, would ven- 
ture so to expose them in open mar- 
ket where the true owner might 
catch them.” Crane v. London Dock 
Co., supra. 


16. Crane v. London Dock Co., Su- 
pra. 

[a] Reason for rule.—‘‘It must be 
in daylight, so that the owner would 
have an opportunity of seeing his 
goods if they were exposed in the 
market for sale.’ Crane v. London 
DockiCo,, Sb. Bue & S313" 1 mek 
313, 122 Reprint 847. 


17. Crane v. London Dock Co., su- 
pra. 

18. Crane v. London Dock Co., su- 
pra. 

[a] Sale by sample cannot confer 


on one the rights of a purchaser in 
market overt. Crane v. London 
Dock Co., 5 B. & S,'313, 117 ECL 313 
122 Reprint 847. i 


19. Crane vy. London Dock Co., su- 
pra. 

20. Hargreave v. Spink, [1892] 1 
Or Bas 

21. Hargyeave ‘v. Spink, supra. 
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For later cases, developments and changes in the law see Annotations, same.title and section number, 
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before its transfer. 


of negotiable securities.?° 


22. Hartop v. Hoave, 
Reprint 828; 
Cos 0B. & |S. 
Reprint 847. 
4 “We find from the authorities that 

he 
sale in market overt may extend to 
the buyer of stolen goods was, that 
the true owner might be in somé de- 
gree an accomplice in his own mis- 
fortune by being guilty of laches in 


38 Atk. 44, 26 
Crane v. London Dock 
ots, 1 HEE 313; 122 


making inquiry after his goods.” 
Crane v. London Dock Co., supra. 
“The sale binds, by reason of the 


default of the owner, and is com- 
pared to the case of a fine and non- 


claim.” Hartop v. Hoave, supra. F 
23. Hargreave v. Spink, [1892] 1 
OyMBs 125% 
24. Hargreave v. Spink, supra; 


Hartop v. Hoave, 3 Atk. 44, 26 Re- 
print 828. 

[a] Not to be extended to pledges. 
—Hartop v. Hoave, 2 Atk. 44, 26 Re- 
print 828. 


25. Hargreave v. Spink, 


ci 3 BSA) 
26. U. S.—Ventress v. Smith, 10 
Pet. 161, 9 L. ed. 382. 


Ark.—Jetton v. Tobey, 62 Ark. 84, 
34 SW 531. 

Fla.—Glass v. Continental Guar- 
anty Corp., 81 Fla. 687, 88 S 876, 25 
ALR 312. 

1ll.—Sharp v. Parks, 48 Ill. 511, 95 
AmD 565; Fawcett v. Osborn, 32 Ill. 
411, 83 AmD 278. 

Kan.—Leslie v. Wm. Kelly Milling 
Co., 109 Kan. 146, 197 P 1094. 


Ky.—Chism v. Woods, Hard. 531, 3 
AmD 740. 

La. , 6 La. Ann, 7. 

Md.—Levi v. Booth, 58 Md. 305, 42 
AmR 332; Browning v. Magill, 2 
Harr. & J. 308 

Mass.—Towne v. Collins, 14 Mass. 
500; Dame v. Baldwin, 8 Mass. 518. 


Mo.—Wilson v. Crocket, 43 Mo. 216, 
97 AmD 389; Depew v. Robards, 17 
Mo. 580. 

N. Y.—Roberts v. Dillon, 3 Daly 
50; Hoffman v. Carow, 22 Wend. 
285; Saltus v. Everett, 20 Wend. 267, 
382 AmD 541; Mowrey v. Walsh, 8 
Cow. 238; (Wheelwright v. Depeyster, 
1 Johns. ‘471, 3 AmD 345. 

Oh.—Roland v. Gundy, 5 Oh. 202. 


Pa.—Lecky v. McDermott, 8 Serg. 
& R. 500; Hardy v. Metzgar, 2 Yeates 
347; Hosack v. Weaver, 1 Yeates 478. 


S. C.—Carmichael v. Buck, 44 S. 
Cal. 382, 70 AmD, 226. 


S. D.—De Bates v. Searls, 52 S. 
D. 603, 219 NW 559, 52 S. D: 30, 216 
NW 586. 

Tex.—Sanford v. Wilson, 2 Tex. A. 
Civ. Cas. § 247; Russell v. Oppen- 
heimer, 1 Tex. A. Civ. Cas. § 269. 

Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 

Vt.—Sanborn v. Kittredge, 20 Vt. 
632, 50 AmD 58; Griffith v. Fowler, 
Use eV ites Oo O's Heacock v. Walker, 1 
Tyler 338. 

Wash.—Black Diamond State Bank 
y. Johnson, 104 Wash. 550, 177 P 340, 
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- However, the rules of market 
overt are in derogation of the common law?? and are 
not to be extended to any situation falling outside 
the precise limits of the doctrine,?* and those who 
rely on it have to make it out.2° The custom of mar- 
kets overt does not exist in the United States.?°- 
[§ 645] (2) Money and Negotiable Paper. 
bona fide purchaser of money is protected in his ti- 
tle?" on the same grounds and to the same extent 
as a holder in due course of commercial paper?*® and 
For this purpose bank 


reason why the protection of a- 
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as such.?? 


A 


3 ALR 235. 


See Mears v. Waples, 9 Del. 62 
(dismissing the doctrine with a ref- 
erence to it as one anciently hav- 
ing had existence). 

Compare Kitchell 
Blackf. (Ind.) 356, 
(where the following 
pears, without any indication 
the American rule is different: “It 
is a general rule of law . s that 
no one can, by his sale, transfer to 
another a right of property in a thing 
of which he is not himself the own- 
er. To his rule, however, the laws 
of England contain some exceptions. 
For the security of purchasers in 
their contracts, and for the encour- 
agement of commercial intercourse, 
the law is, ‘that all sales of things 
vendible, in market overt, shall not 
only be good between the parties but 
shall also be binding on all others 
who have any rights or property 
therein,’ and after this a discussion 
of another exception of the English 
law, and decision of the case in the 
light of the rule thus designated). 


“The institution of markets overt 
has never been recognized in any of 
the United States nor received here 
any judicial sanction.” Leslie v. 
Wm. Kelly Milling Co., 109 Kan. 146, 
147, 197 P 1094. 


“This efficacy of markets overt 
arose from prescription and was part 
of the ancient common law. But in 
this government we have no such 
ancient law or custom. On the con- 
trary, the uniform determination of 
courts of justice have rejected such 
an usage, whenever it has been re- 
lied on, and great inconveniences 
would arise from adopting it. We 
think these resolutions founded on 
honesty and the soundest and best 
policy.’ Hosack v. Weaver, 1 Yeates 
(Pa.) 478, 479. 

[a] Civil law.—The principle of 
markets overt has never been adopted 


Vi, Vanadarj, iL 
12) Am D249 

language ap- 
that 


into, and does not belong to, the 
civil law. Conner vy. Hill, 6 La. 
Ann. 7 

[b] Repugnance to common law. 


—Where it is, by statute, enacted 
that the common law shall govern 
except when in conflict with statu- 
tory or constitutional provisions, 
such a declaration precludes the pos- 
sibility of recognition of the doctrine 
of market overt. De Bates v. Searls, 
52 S. D. 30, 216 NW 586, 52 S. D. 
608, 219 NW 559. 


[c] Sale in streets of Pittsburgh 
was held to give no title. Lecky v. 
McDermott, 8 Serg. & R. (Pa.) 500. 


{d] Sheriff's sale—(1) It was 
formerly intimated that execution 
sales formed an exception to the rule 
otherwise adopted that there are no 
sales in market overt in this coun- 
try (Heacock v. Walker, 1 Tyler (Vt.) 
338); (2) but subsequent decisions 
in the same jurisdiction repudiate 
the claim and declare expressly that 
a purchase at a sheriff’s sale is not 
a purchase in market overt (Sanborn 
v. Kittredge, 20 Vt. 632, 50 AmD 58; 
Griffith v. Fowler, 18 Vt. 390). 


[e] In Georgia it is expressly en- 
acted by Civ. Code (1910) § 4118 that 


notes are treated as money.®® 
be a recognized circulating medium*! and transferred 
But the exception with reference to mon- 
ey is not extended to chattels generally because of 
difficulty of identification inherent in the nature of 
the chattels,?? and thus bona fide purchasers of grain 
are not entitled to the benefit of this exception.** 


[§ 646] (3) Other Particular Transfers. 
special rules obtaining as to the protection of pur- 
chasers of estrays,®° purchasers under decrees in 
admiralty,?® and at judicial sales,*7 and those with 
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But the money must 


The 


there is no market overt in the state. 
Singer Sewing Mach. Co. v. Wardlaw, 


29 Ga. A. 626, 116 SE 207. 

27. Mobile, etc., R. Co. v. Felrath, 
67 Ala. 189; Merchants’ Loan, etc., 
CoLmVvanluamsone 90) ili tA see ord 
v. Wilkinson, 56 Barb. (N. Y.) 593; 
Brown v. Perera, 176 NYS 215; Mil- 


ler v. Race, 1 Burr. 
398. 

28. See cases supra note 27. 
_ Defenses available against holders 
in due course of commercial paper 
see Bills and Notes §§ 999-1066. 

Poe: Rights of bona fide purchasers 
(o) 
Beutls fener. see Bonds §§ 100— 


452, 97 Reprint 


Corporate bonds see Corporations § 
2602. 


Serer ee stock see Corporations § 


30. Steinhart. v. Boker, 
(N. Y.) 436; Brown ’v. Perera, 176 
NYS 215; Miller v. Race, 1 Burr. 452, 
97 Reprint 398. 


[a] Legal tender.—It is not nec- 
essary, in order for a bona fide pur- 
chaser of money to be entitled to pro- 
tection as such, that the money be 


34 Barb. 


legal tender. Brown v. Perera, 176 
NYS 215. 
31. Chapman v. Cole, 12 Gray 


(Mass.) 141, 71 AmD 739; 
Perera, 176 NYS 215. 


[a]. Thus, where one, by mistake, 
passed to another a gold piece of pri- 
vate issue locally used as money, 
which came into the hands of a bona 
fide purchaser, the latter did not take 
title to this token as against the orig- 
inal owner. Chapman vy. Cole, 12 
Gray (Mass.) 141, 71 AmD 739. 


[b] Foreign bank notes, nonnego- 
tiable in form, but constituting a rec- 
ognized circulating medium, come 
within the exception. Brown v. Pere- 
ra, 176 NYS 215. 


32. Brown v. Perera, 176 NYS 215; 
Moss v. Hancock, [1899] 2 Q. B. 111. 


[a] Rare coins.—The sale of an. 
old and rare coin aS a curio does not 
confer on a bona fide purchaser there- 
of the protection incident to transfers 
of money as a circulating medium. 
Moss v.. Hancock, [1899] 2°@. Blatt. 


33. Leslie v. Wm. Kelly Milling 
Co., 109 Kan. 146, 148, 197 P 1094. 


34 Leslie v. Wm. Kelly Milling 
Co., Supra. 


“While it is doubtless true, as sug- 
gested, that in the hurry of business, 
millers and elevator companies may 
find it difficult to. trace back to its 
source every load of small grain of- 
fered to them in the usual course of 
business, yet similar risks are as- 
sumed every day in the purchase of 
all kinds of property in many other 
kinds of business. We see no reason 
for making an exception in favor of 
grain merchants.” Leslie v. Wm. 
Kelly Milling Co., supra. 


Brown v. 


35. See Animals § 82. 
86. See Admiralty § 291. : 
37. See Judicial Sales §§ 114-129, 
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reference to the title to property condemned?® or 
captured®® in time of war, are treated elsewhere in 


this work. 


[§ 647] c. Purchase of Goods Fraudulently or 
Conditionally Obtained*°—(1) Effect of Fraud in 
In determining what protection is af- 
forded to a bona fide purchaser of goods obtained by 
fraud, the nature and effect of the fraud practiced, 
rather than the mere presence or existence of fraud, 


General.*1 


38.. See War [40 Cyc 379]. 
39. See War [40 Cyc 336]. 


40. Purchase from one without ti- 
tle see infra §§ 650-655. 


41. Cross references: 
Effect of: 

Conduct precluding owner from de- 
nying title or authority of fraud- 
eee transferee see.infra §§ 651, 

Fraudulent acquisition of indicia of 
title see infra § 655 

Statutes creating felonies of cer- 
tain frauds see infra § 654. 

Elements and effect of fraud general- 

ly see Fraud 26 C. J. p 1050. 

Property obtained under wager by 
fraudulent means see infra § 657. 

What fraud enables seller to avoid 
sale see supra §§ 111-126. 


42. See cases infra notes 43-45. 

43. lIowa.—Baehr v. Clark, 83 Iowa 
313, 49 NW 840, 13 LRA 717. 

La.—Russell v. Favier, 18 La. 585, 
36 AmD 662. 

Nebr.—Parr'v. Helfrich, 108 Nebr. 
801, 189 NW 281. 
Mey Y.—Mowrey v. Walsh, 8 Cow. 

Or.—Johnson v. Iankovetz, 57 Or. 
24, 102 P 799, 110 P 398, 29 LRANS 
709. 

Pa.—Neff v. Landis, 110 Pa. 204, 1 
A 177. 

Tex.—McDonald ev. 
(Civ. A.) 146 SW 712. 

Va.—Old Dominion SS. Co. v. 
Burckhardt, 31 Gratt. (72 Va.) 664. 

Eng.—Folkes v. King, [1923] 1 K. B. 
282 [rey [1922] 2 K. B. 238]. 


44. Ala.—Barksdale v. Banks, 206 
Ala.2 569; $9.0-S 913. 


Ark.—Jones v. Southern Cooperage 
Co., 94 Ark. 621, 127 SW 704; An- 
drews v. Cox, 42 Ark. 473, 48 AmR 
68. 


Humphries, 


Cal.—Knapp v. Lyman, 44 Cal. A. 
2838, 186 P 385. 

Colo.—Smith Premier Typewriter 
Co. v. Stidger, 18 Colo. A. 261, 71:'P 
400. 

Conn.—Harrison v. Clark, 74 Conn. 
18, 49 A 186. 

Ga.—Baker v. Central Grocery Co., 
15 Ga. A. 377, 83 SE 504. 


Ill._Jennings v. Gage, 13 Ill. 610, 
56 AmD 476. 
Ind.—Alexander v. Swackhamer, 


105 Ind. 81, 4 NE 433, 5 NE 908, 55 

AmR 180; Payne v. June, 92 Ind. 252. 
Ilowa.—Baehr v. Clark, 83 Iowa 313, 

49 NW 840, 13 LRA 717. 

Fuel Oil Corp. 

v. Lange, 157 La. 217, 102 S 313. 

Mass.—Moody v. Blake, 117 Mass. 
23,19 AmR 394. 

Miss.—Mayes Vv. 
Miss. 561, 91 S 275. 

N. Y.—Wyckoff v. Vicary, 75 Hun 
409, 27 NYS 103; Hodge v. Sexton, 1 
Hun 576, 4 Thomps. & C. 54; Mowrey 
v. Walsh, 8 Cow. 238. 

Or.—Johnson v. Jankovetz, 57 Or. 
Daw 102 799551105 R398 .829 LRANS 
709. 

Pa.—Levy v. Cooke, 143 Pa. 607, 22 


Thompson, 128 
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is controlling.4? 
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_ The inquiry is whether the owner 


intended to transfer the ownership as well as the 


possession of the property.*? An owner who is in- 


chaser.*° 


A 857; Neff v. Landis, 110 Pa. 204, 1 
A 177; Barker v. Dinsmore, 72 Pa. 
427, 18 AmR 697. 

Tenn.—Hawkins v. Davis, 5 
698, 

Tex.—Hamilton v. Palmer, (Civ. A.) 
265 SW 240; Gose v. Brooks, (Civ. A.) 
229 SW 979; McDonald v. Humphries, 
(Civ. A.) 146’ SW> 712; Gammel - v. 
Couts, 1 Tex, A. Civ. Cas. § 1168. 

Va.—Old Dominion SS. Co. v. 
Burckhardt, 31 Gratt. (72 Va.) 664; 
Williams v. Given, 6 Gratt. (47 Va.) 
268. 

Eng.—Cundy v. 
Cas. 459. 

Alta.—Nachtigal v. Premier Motors, 
Ltd., [1929] 2.DomLR 190. 


‘Tf his intention was to deliver 
nothing more than the bare posses- 
sion, there is no contract of sale, and 
the property does not pass.” Hodge 
Vv. Sexton, 1.Hun,.(N.. ¥.) 576, 577,,4 
Thomps. & C, 54. 

[a] Rule applied.—Where grain 
was shipped under an agreement to 
sell, and the consignee refused the 
shipment, claiming a defect in qual- 
ity and asking a reduction in price, 
whereupon the owner sold them to a 
third person who obtained the bill of 
lading, and where a friend of the 
consignee then went to the purchaser 
and fraudulently obtained possession 
of the bill of lading which he deliv- 
ered to the consignee who then sold 
it to a bona fide purchaser, the latter 
could not hold the grain as against 
the defrauded first buyer. 
Central Grocery Co., 15 Ga. A. 377, 
83 SE 504. 

[b] Forged delivery order.—(1) 
Where cattle had been placed by the 
owner in charge of a caretaker, to 
whom a third person presented an or- 
der to deliver a certain amount of the 
cattle over to him, which order pur- 
ported to be signed by the owner but 
which signature was in fact forged, 
a bona fide purchaser under such third 
person could not hold as against the 
original owner. Gammel vy. Couts, 1 
Tex. A. Civ. Cas. § 1168. (2) Where 
a common carrier delivered goods to 
the bearer of a delivery order pur- 
porting to be signed by the consignee, 
in the usual course of business, and 
such order was in fact a forgery, the 
earrier, having acquired the rights of 
the consignee by assignment, could 
recover the goods from one who had 
purchased them bona fide. Gulf, etc., 
Re Conv, Laylor, 8 Mex pCiviyy Ave is 
45 SW 749. 


Bona fide purchaser from seller 
fraudulently obtaining possession as 
bailee see infra § 652. 


45. U. S.—Carnahan v. Bailey, 28 
Fed. 519; Johnson v. Peck, 13 F. Cas. 
No. 7,404, 1 Woodb. & M. 334. 


Ala.—McBride v. Kyle, 207 Ala. 2738, 
92 S 455 [cit Cyc]; Wilk v. Key, 117 
Ala. 285, 23 S 6; Peterson v. Steiner, 
108 Ala,’ 629); igs s 688; Cleveland 
Woolen Mills v. Sibert, 81 Ala. 140, 


Baxt. 


Lindsay, 38 App. 


1 S 773; Robinson v. ‘Levi, 81 Ala. 
134, 1S 554: Hornthall v. Schonfeld, 
79 ‘Ala. 107: Spira v. Hornthall, 77 
Ala. 137. 


Ark.—Jetton v. Tobey, 62 Ark. 84, 
34 SW 531; Andrews v. Cox, 42 Ark. 


Baker v. | 


duced by fraud to part with the possession of goods, 
and no more, may recover them from a bona fide pur- 
chaser;** an owner who is induced by fraud to part 
with the title cannot recover from an innocent pur- 
A bona fide purchaser from one who has, 
at the time of sale, merely the possession but who 


473, 48 AmR 68; 
Ark. 148. 


Cal.—Sargent v. Sturm, 23 Cal. 359, 
83 AmD 118. 


Del.—Mears v. Waples, 9 Del. 62. 
Ga.—Kern vy. Thurber, 57 Ga. 172. 
Ill.—Western Union Cold Storage 


Sadler v. Lewers, 42 


-Co. v. Bankers’ Nat, Bank, 176 I1l. 260, 


52 NE 30 [aff 73 Ill. A. 410]; Holland 
v. Swain, 94 Ill. 154; Butters v. 
Haughwout, 42 Ill. 18, 89 AmD 401; 
Jennings v. Gage, 13 Ill. 610, 56 AmD 
476; Armstrong v. Lewis, 38 Ill. A. 
164; Frey v. Harrison, 29 Ill. A. 300; 
King v. Brown, 24 Ill: A. 579; Monta- 
gue v. Hanchett, 20 Ill. A. 222. 


Ind.—Wood v. Cohen, 6 Ind. 455, 63 
AmD 389; Hoham v. Aukerman-Tues- 
burg Motors, 77 Ind. A. 316, 133 NE 
507; Waterbury v. Miller, 13 Ind. A. 
197, 41 NE 383. 


Iowa.—Perkins v. 
Iowa 398, 21 NW 696. 


Ky.—Gibson v. Moore, 7 B. Mon. 
92; Arnett v. Cloudas, 4 Dana 299. 


*‘La.—Blanchard v. Castille, 19 La. 
362; Russell v. Favier, 18 La. 585, 36 
AmD 662; Miles v. Oden, 8 Mart. N. 
S214, 19 AmDrLTT. 


Me.—Martin v. Green, 117 Me. 138, 
102 A 977; Hurd v. Bickford, 85 Me. 
217, 27 A 107, 35 AmSR 353; Tourtel- 
lott v. Pollard, 74 Me. 418; Ditson v. 
Randall, 33 Me. 202. 


Mass.—Moody v. Blake, 117 Mass. 
23, 19 AmR 394; Rowley v. Bigelow, 
12 Pick. 307, 23 AmD 607. 


Miss.——Mayes v. Thompson, 128 
Miss. 561, 91S 275. 

Mo.—Bidault v. Wales, 20 Mo. 546, 
64 AmD 205. 


N. ‘'Y.—Baldwin v. Childs, 249 N. Y. 
212, 163 NE 737; Austin v. Dye, 46 
N. Y. 500; Island Trading Co. v. Berg 
Bros., 209 App. Div. 68, 204 NYS 523 
[aff 239 N. Y. 229, 146 NE 345]; Phelps 
v. McQuade, 158 App. Div. 528, 143 
NYS 7822) [att 2210) New Ye. woo. 115 NE 
441, LRA1918B 973]; Cooper Mfg. Co, 
v. De Forest, 5 App. Div. 43, 38 NYS 
1088; Benedict v. Williams, 48 Hun 
123; Hodge v. Sexton, 1 Hun 576, 4 
Thomps. & C. 54; Williams v. Birch, 
19.N. Y. Super. 299 [aff 36 N. Y. 319, 
2 Transer. A. 133]; Gowing v. War- 
ner, 29 Mise. 598, 61 NYS 500 [aff 30 
Mise. 593, 62 NYS 797]; Levy v. Yaz- 
beck, 22 Misc. 136, 49 NYS 283; Hinck 
v. Wilmerding, 17 Misc. 71, 39 NYS 
842; Hochberger v. Baum, 85 NYS 
385; Farwell v. Prescott, 11 NYS 833; 
Mather v. Freelove, 3 NYSt 424; Trigg 
v. Hitz, 17° AbbPr 4363) Saltus ve 
Everett, 20 Wend. 267, 32 AmD 541; 
Mowrey v. Walsh, 8 Cow. 238. 

Oh.—Eaton v. Davidson, 46 Oh. St. 
355, 21 NE 442; Pike v. Equitable’ Nat. 
Bank, 2; OhS&CP 1, 1 OhNP 205. 

Okl.—Nelson v. Jones, 93 Okl. 85, 
219 P 667. 

Or.—Johnson v. Iankovetz, 57 Or. 
ae 102 P.799, 110° P3898, 29 LRANS 
709. 

Pa.—Levy v. Cooke, 143 Pa. 607, 22 
A 857. 

Tenn.—Arendale v. Morgan, 5 Sneed 

By 


Anderson, 65 


Tex.—Cox v. Collom, (Civ. A.) 217 
SW 1102; McDonald v. Humphries, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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obtains by fraud the title at a subsequent time,*® 
or who has the indicia of title in the form of bills of 
lading before the goods have actually been delivered 
to the carrier, which bills of lading are fed by a 
subsequent valid delivery,*? obtains by his purchase 
and the owner’s subsequent delivery of title a title 
whieh will be protected against the original owner. 


(Civ. A.) 146 SW 712. 

Va.—Old Dominion SS. Co. v. 
Burckhardt, 31 Gratt. (72 Va.) 664; 
ee v. Given, 6 Gratt. (47 Va.) 

Wash.—Linn vy. Reid, 114 Wash. 
609, 196 P° 13% 

Wis.—Shufeldt v. Pease, 
659. 

Eng.—White v. Garden, 10 C. B. 919, 
70 ECL 919, 138 Reprint 364. 


ae v. Springer, 7 Ont. A. 


16 Wis. 


And see cases infra note 46. 


“The doctrine is, that the vendor 
of a chattel, though the sale was pro- 
cured by the fraudulent conduct of 
the vendee, cannot reclaim the prop- 
erty from a subsequent innocent pur- 
Be ae tN Ditson v. Randall, 33 Me. 


“We take the rule to be well-settled 
that where there is a contract of Sale 
and an actual delivery pursuant to it, 
a title to the property passes but 
voidable and defeasible as between 
the vendor and vendee or any other 
person claiming under him and stand- 
ing upon his title, but not against a 
bona fide purchaser without notice of 
the fraud. The ground of exception 
in favor of the latter is, that he pur- 
chased of one having a possession un- 
der a contract of sale, and with the 
title to the property, though defeasi- 
ble and voidable on the ground of the 
fraud; but as the second purchaser 
takes without fraud and without no- 
tice of the fraud of the first purchas- 
er, he takes a title freed from the 
taint of fraud.’ Rowley v. Bigelow, 
= Pick. (Mass.) 307, 312, 23. AmD 

tf 


[a] Reasons for rule.—(1) The de- 
frauded seller has trusted most and 
should lose most. Arnett v. Cloudas, 
4 Dana (Ky.) 299. (2) The original 
owner, by putting his goods in the 
hands of a fraudulent vendee, has re- 
posed confidence in him and has en- 
abled him to commit a fraud, and 
therefore his equity is not equal to 
that of one who has bona fide parted 
with his money or property in the 
purchase of such goods. Russell v. 
Favier, 18 La. 585, 36 AmD 662. 


[b] Bule applied.—(1) Where the 
owner sold turkeys, and, before re- 
ceiving the price, delivered them toa 
transportation company, which gave 
a paper acknowledging receipt of the 
goods from the purchaser to the lat- 
ter which was delivered to a bank 
with the seller’s knowledge and the 
purchaser drew a draft on the con- 
signee of the turkeys for their value 
and delivered it with the bill of lad- 
ing to the bank, which advanced the 
amount of the draft to the purchaser, 
who subsequently failed to pay for 
the turkeys, while his consignee: re- 
fused to honor the draft, and the own- 
er thereupon rescinded the sale and 
replevied the turkeys at the place of 
consignment, the owner was not en- 
titled to the goods as against the 
bank, a bona fide purchaser. West- 
tern Union Cold Storage Co. v. Bank- 
ers’ Nat. Bank, 176 Ill. 260, 52 NE 
30) fate. 73; Els A.: 410). .(@),, On 
a sale for cash on delivery, where 
the goods are in custody of a bailee, 
and the vendor gives the vendee a de- 
Jivery order directing the bailee to 
deliver the boods, intending to trans- 
fer both the property and the posses- 
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sion, and the bailee delivers the goods 
to a bona fide purchaser from the 
vendee, the title passes to the inno- 
cent purchaser and is good against the 
seller, though the sale between the 
vendor and the vendee was fraudu- 
lent. Baltimore, etc., R. Co. v. Good, 
82 Oh. St. 278, 92 NE 435, 29 LRANS 
(Wee 

[ec] Fraudulent marriage.—A bona 
fide purchaser from one who, having 
another wife living, induces the own- 
er of goods to marry him and then, 
under color of his marital rights, sells 
the goods, can hold against the sup- 
posed wife although the contract on 
which his seller’s interest in the prop- 
erty was based was a nullity. Depew 
v. Robards, 17 Mo. 580. 

[d] Exchange of property.—One 
who exchanges goods with another, 
although induced thereto by such con- 
duct as would permit him to rescind 
the trade and recover the property 
exchanged from the one perpetrating 
the fraud or from one in his position, 
cannot recover the goods after they 
have come into the hands of a bona 
fide purchaser. Cox v. Collom, (Tex. 
Civ. A.) 217 SW 1102. 

fe] Forged agreement to go se- 
curity.— Where the owner of goods by 
means of a document purporting to 
be executed by a third person and to 
be an agreement to act as security 
for the purchase price to the seller, 
to which the third person’s signature 
had been forged by the fraudulent 
vendee, was fraudulently induced to 
deliver the goods under a contract 
of sale, he could not subsequently re- 
cover them from a bona fide purchas- 
er. McBride v. Kyle, 207 Ala. 273, 92 
S' 455. 


46. Commercial Credit Co. v. Click, 
POO 1 SO. a i) 30s 


47. Baldwin v. Childs, 249 N. Y. 
212, 163 NE 737. 

48. U. S.—Southern Pac. Co. v. 
Bank of America, 23 F. (2d) 939. 

Ala.—Barksdale v. Banks, 206 Ala. 
569, 90 S 913; Le Grand v. Eufaula 
Nat. Bank, 81 Ala. 123, 1 S 460, 60 
AmR 140; Kyle v. Ward, 81 Ala. 120, 


1S 468; Leigh v. Mobile, etc., R. Co., 
58 Ala. 165; Liyde v. Taylor, 17 Ala. 
| 270. 


Cal.—Wendling Lumber Co. v. Glen- 
wood Lumber Co., 153 Cal. 411, 95 P 
1029. 

Del.—England v. Forbes, 
S01 ol A 890. 

Ga.—Mashburn v. Dannenberg Co., 
117 Ga. 567, 44 SE 97. 

Ill.—Hanchett v. Kimbark, 2 NE 
512; Fawcett v. Osborn, 32 Ill. 411, 
83 AmD 278; Reid, etc., Co. v. Shef- 
fy, 99 Ill. A. 189. 

Ind.—Alexander v. Swackhamer, 
105 Ind. 81, 4 NE 433, 5 NE 908, 55 
AmR 180; Harris v. Mercer, 22 Ind. 
329; Bell v. Cafferty, 21 Ind. 411. 


Iowa.—Baehr v. Clark, 83 Iowa 313, 
49 NW 840, 13 LRA 717. 

Kan.—Patterson v. Temple, 5 Kan. 
A. 442, 49 P 342. 

Md.—Levi v. Booth, 58 Md. 305, 42 
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AmR 332; Hall v. Hinks, 21 Md. 406. 
Minn.—Cochran v. Stewart, 21 
Minn. 435. 


Miss.—Greenville First Nat. Bank 
v. Cook Carriage Co., 70 Miss. 587, 
12°S 598. 


Mo.—Lawless v. Guelbreth, 8 Mo.- 
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Where goods are obtained on false representations 
of such a character as renders a sale voidable and 
subject to be rescinded as against the buyer or one 
standing in his position, a bona fide purchaser from 
or under such buyer before rescission acquires a good 
title;#8 but where the deception practiced upon the 
seller is such that there is in reality no meeting of 


TSO. 


Nebr.—Parr v. Helfrich, 108 Nebr. 
801, 189 NW 281; Homan y. Laboo, 2 
Nebr. 291. 


N. H.—Porell v. Cavanaugh, 69 N- 
H. 364, 41 A 860. 


N. Y.—Paddon v. Taylor, 44 N. Y. 
371, 10 AbbPrNS 370. 


N. D.—Ditton v. Purcell, 21 N. D- 
648, 132 NW 347, 36 LRANS 149; 
Tetrault v. O’Connor, 8 N. D. 15, 76 
NW 225. 

Oh.—Dean v. Yates, 22 Oh. St. 388. 


Okl.—Quinton v. Cutlip, 1 Okl. 302, 
32 P 269. 


Pa.—Levy v. Cooke, 143 Pa. 607, 
22 At" Sot UNE Vem ualGls,. ill Omeate 
204, 1 A 177; Sinclair v. Healy, 40 
Pa. 417, 80 AmD 589. 


Mg ior ak hee Cy Vv. Davis, Si0cBaxt. 


Wis.—Singer Mfg. Co. v. Sammons, 
49 Wis. 316, 5 NW 788. 


Eng.—Cundy v. Lindsay, 3 App. 
Cas. 459; Folkes v. King, [1923] 1 
Ke RB. 282 irevs L922) We Keres S le 
King’s Norton Metal Co. v. Edridge, 
14, T.-L. RR, 98; 

And see cases supra note 45. 


“If the entire title at the time of 
the sale was vested in the vendor, al- 
though he had obtained it under such 
circumstances that the original own- 
er could annul the contract and re- 
claim the goods, yet if the party who 
has obtained the title sells them to 
another bona fide and for a valuable 
consideration, before proceedings 
have been taken by the original own- 
er to divest the title and recover pos- 
session, the purchaser acquires a title 
which the original owner cannot de- 
feat, either at law or in equity.” 
Lyde v. Taylor, 17 Ala. 270, 274. 


[a] Reasons for rule.—(1) This 
rule rests upon the principle that, 
when one of two innocent persons 
must suffer by the fraud of a third, 
the loss shall fall upon him who has 
enabled the third person to do the 
wrong. Fawcett v. Osborn, 32 Ill. 
411, 838 AmD 278; Bell v. Cafferty, 
2k Ind. 411; Hall v.,, Hinks, 21) Mas 
406; Cochran v. Stewart, 21 Minn. 
435; Homan v. Laboo, 2 Nebr. 291; 
Dean v..- Yates, 22 ‘Ohe St. 388a0 4@) 
The innocent purchaser has a right 
to rely on the apparent ownership 
which the vendor has conferred on 
the fraudulent vendee, and acquire 
from him a title, which is good 
against the original owner. Porell v. 
Cavanaugh, 69 N. H. 364, 41 A 860. 


[b] Actual or legal fraud.—A 
bona fide purchaser of a chattel, from 
one who has fraudulently acquired 
title to it, takes a title clear of the 
fraud, whether it be actual or legal. 
Cre v. Healy, 40 Pa. 817, 80 AmD 
oO . 

{c] Disaffirmance of voidable sale 
does not affect its intermediate effi- 


ciency. Neff v. Landis, 110 Pa. 204, 
pio. an li ir ‘ 
[d] Fraudulent prevention of dis- 


affirmance.—Where the owner of 
goods, delivered under a _ contract 
voidable for fraud, determines to dis- 
affirm the sale and thereupon in- 
forms the fraudulent buyer that he 
avoids the sale, but is induced by 
further fraudulent statements. to 
withdraw his disaffirmance and post- 
pone further avoidance to a fixed fu- 
ture date, and where, thereafter, and 
before any subsequent effective dis- 
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the minds of the parties so that the sale is void, a 
bona fide purchaser from or under the fraudulent 
Whether it is the one or 
the other is purely a question of the vendor’s inten- 
and it is not essential what induced that 
In a few jurisdictions, however, where 
the second purchaser does not know of, or rely on, 
any indicia of title with which the original seller: 
may have invested the first buyer, he is not protected 


buyer acquires no title.*® 


tion ;°° 
intention.®+ 


in his purchase.°? 


Fraudulent delivery under valid agreement to sell. 
Where, although there is an existing executory agree- 
ment to sell, there has heen no delivery thereunder 
to the prospective buyer but he later fraudulently ob- 
tains possession without the owner’s consent,°? or 
fraudulently obtains conditional delivery from the 
owner,°* he cannot pass to a bona fide purchaser title 


good as against the owner. 


Transfer induced by worthless consideration. 
sale of goods obtained by means of a deceit as to the 
genuineness of the consideration cannot be avoided 
by the seller as against a bona fide purchaser from 
the buyer,®> so that property delivered for a pre- 


affirmance had been consummated, 
although after the inception of pro- 
cedure for that purpose, the fraudu- 
lent buyer sells the goods to a bona 
fide purchaser, the latter is protect- 
ed against the claims of the original 
eee Stoeser v. Springer, 7 Ont. 


[e] Fraudulently securing sur- 
render of special property.—W here 
a person signs a replevin bond, on 
the promise of the principal to se- 
cure another to replace him, and on 
leaving the replevied property with 
the signer as security, and a few 
days later, having secured an addi- 
tional signature, but not having. ob- 
tained the release of the first sign- 
er, the principal in the bond repre- 
sents to an agent of his surety that 
it has been agreed that the property 
is to be released to him, whereupon 
the agent gives it up, which conduct 
is ratified by the subsequent inac- 
tion of his employer, the latter can- 
not recover the property subsequent- 
ly of a bona fide purchaser because 
when the holder of a special property 
in chattels, although induced by 
fraud which makes his consent void- 
able, surrenders his title to another, 
the latter may transfer the goods to 
an innocent purchaser so as to de- 
feat the limited interest therein. Ho- 
man v. Laboo, 2 Nebr. 291. 


49. Ill.—Reid, ete., Co. v. Sheffy, 
99 TI. A. 189. 

Ind.—Alexander v. Swackhamer, 
105 Ind. 81, 4 NE 433, 5 NE 908, 55 
AmR 180. 

Kan.—Patterson v. Temple, 5 Kan. 
A. 442; 49 P 342. 

La.—Freeport, ete., Fuel Oil Corp. 
We Wange 15 Wa. 217, 102 Si 313. 

Mass.—Moody v. Blake, 117 Mass. 
23, 19 AmR 394. 

Mo.—Windle v. Citizens’ Nat. 
Bank, 204 Mo. A. 606, 216 SW 1020. 

N. Y.—Wyckoff v. Vicary, 75 Hun 
409, 27 NYS 103. 

Oh.—Brockhaus v. Klein, 8 
Dec. 487, 8 CincLBul 205. 
Ok1.—Quinton v. Cutlip, 1 Okl. 302, 
1 PAG), 


Oh. 


32 

Pa.— Levy v. Cooke, 143 Pa. 607, 22 
A 857; Neff v. Landis, 110 Pa. 204, 1 
A 177; Werley v. Dunn, 56 Pa. Super. 
254. 

Eng —Cundy v. Lindsay, 3 App. 
Cas. 459; Hardman v. Booth, 1 H. & 
C. 803, 158 Reprint 1107; Folkes v. 
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[§§ 647-648 


tended consideration which turns out to be worthless 
may be retained by such a purchaser as against the 
original owner.®* Thus, where a seller is induced to 
part with his property in exchange for other goods 
which subsequently are discovered to have been stol- 
en, he cannot recover the goods with which he parted 
from the hands of a bona fide purchaser ;°’ the same 
is true where he accepts, in payment>® for property 
sold by him, a forged®® or worthless instrument ;°° 


and a like rule seems to prevail where the goods are 


purchased with 


counterfeit money,®! although the 


contrary result has been reached,®? and this was 
done although a small part of the purchase price 
was paid in genuine money.®* 


[§ 648] (2) False Personation. 
misrepresents who he is and induees a pretended sale 
to himself under the belief that such sale is to an- 


If a purchaser 


other, a subsequent bona fide purchaser under him is 


A 


King, [1923] 1 K. B. 282 [rev [1922] 
2K) Bi 238]. 
50. Parr v. Helfrich, 108 Nebr. 


801, 189 NW 281; Phelps v. McQuade, 
220 N. Y. 232, 115 NE 441, LRA1918B 
973; Johnson v. Iankovetz, 57 Or. 24, 
102 P 799, 110 P 398, 29 LRANS 709; 
Seuioras v. Given, 6 Gratt. (47 Va.) 


Sli barley vee eticlerien: 
801, 189 NW 281. 


52. Knapp v. Lyman, 44 Cal. A. 
283, 186 P 385; Globe Milling Co. v. 
Minneapolis El. Co., 44 Minn, 153, 46 
NW 306, 


[a] Rule applied.—Where an au- 
tomobile was obtained from the own- 
er by a fraudulent conspiracy and 
sold by the conspirators to a pur- 
chaser who relied solely on their rep- 
resentations, and not on the bill of 
sale signed by the owner, the pur- 
chaser was not protected as against 
the owner. Knapp v. Lyman, 44 Cal. 
A. 283, 186 P 385. 


108 Nebr. 


53. Dean v. Yates, 22 Oh. St. 388. 
54. Jennings v. Gage; 13 Ill. 610, 
56 AmD 476: Dillard, ete., Cow v. 


Beley Cotton Co., 150 Tenn. 195, 263 
SW 87. 


[a] Rule applied.— Where, by 
contract for the sale of cotton, it 
was not intended that title should 
pass, or that the cotton should be 
removed until paid for, the buyer to 
whom the cotton was delivered to 
enable sampling and weighing to de- 
termine its quality could not acquire 
title by the device of wrongfully 
warehousing the cotton and indors- 
ing a nonnegotiable clearance re- 
ceipt to a bank, and, the cotton not 
having been paid for, title did not 
pass to the bank, and the bank’s ti- 
tle was not strengthened by the sub- 
sequent substitution of a bill of lad- 
ing for the clearance receipt. Dil- 
lard, .ete.,, Co. v. Beley Cotton ‘Co., 
150 Tenn. 195, 263 SW 87. 


55. Williams v. Given, 6 Gratt. 
(47 Va.) 268. And see infra text and 
notes 56-63. 


56. Sadler v. Lewers, 42 Ark. 148, 
And see infra text and notes 57-63. 


57. Sadler v. Lewers, supra; 
Tourtellott v. Pollard, 74 Me. 418; 
Nelson v. Jones, 93 Okl. 85, 219 P 


ie Linn v. Reid, 114 Wash. 609, 196 
12x USE 
58. Acceptance of worthless check 


merely as conditional payment see 


not protected as against the defrauded owner ;°* but 
where the seller intends to sell his goods to the per- 
son with whom he deals, even though he be deceived 
as to that person’s identity or responsibility, title 
passes, and a bona fide purchaser will hold as against 


infra § 649. 


59. Bell v. Cafferty, 21 Ind. 411; 
Hoham v. Aukerman-Tuesburg Mo- 
tors, 07 -Ind. As,316,,1339 NE 50%, 


60. Mayes v. Thompson, 128 Miss. 
S61, 91. S) 275. 


61. Arnett v. Cloudas, 4 Dana 
(Ky.) 299; Williams v. Given, 6 
Gratt. (47 Va.) 268. : 


62. Green v. Humphry, 50 Pa. 212. 
63. Green v. Humphry, supra. 


64 Windle v. Citizens’ Nat. Bank, 
204 Mo. A. 606, 216 SW 1020; Phelps 
v. McQuade, 220 N. Y. 232, 115 NE 
441, LRA1918B 973; Neff v. Landis, 
110 Pa. 204, 1 A 177; Cundy v. Lind- 
say, 3 App. Cas. 459; 
ertson, [1908] S. C. 3382. -See Dean 
v. Yates, 22 Oh. St. 388 (where the 
owner. of goods shipped them con- 
signed to a known established firm 
from which an order for them had 
ostensibly come, and, after they ar- 
rived at the place of destination, 
they were fraudulently obtained by 
the person who had in reality or- 
dered them, assuming the name of 
the firm, and with whom, the con- 
signor never was acquainted nor 
ever had any intention to deal, the 
consignor was permitted to recover 
them, even as against a bona fide 
purchaser). 

[a] Reason for rule.—‘If a pur- 
chaser mis-represents who he is and 
induces a pretended sale to himself 
under the belief that such sale is to 
another, then no title passes. In such 
case there is no real purchaser, for 
the person mis-represented is not 
buying and the person who obtains 
possession and afterwards claims ti- 
tle is not himself the purchaser. 

. This rule of law applies though 
the property .has passed into the 
hands of an innocent purchaser.” 
Windle v. Citizens’ Nat. Bank, 204 
Mo. A. 606, 216 SW 1020. 

[b] Rule applied.—Where a man 
by the name of Blenkarn, in order- 
ing goods, signed his name so that it 
looked like Blenkiron, an old and re- 
spected firm in his community, and 
goods were shipped under the order, 
the consignor thinking it was dealing 
with the firm of Blenkiron, and such 
goods were then sold to a bona fide 
purchaser, the latter could not hold 
them as against the original owner. 
Cundy v. Lindsay, 3 App. Cas. 459. 

Purchase from one without title 
see infra §§ 650-655. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 


Morrison v. Rob- — 


§§ 648-649] 


the original owner.®® It is a question of fact. what 
the intention of the seller is in a given transaction.®® 


Purported agency. The defrauded owner of goods 
can recover them from a bona fide purchaser under 
one who has obtained them from the true owner by 
a pretended purchase for, or in behalf of, another 
person or of a firm, which representation of author- 
ity is false and fraudulent.®* 


Concealed agency. Conversely, where a seller as- 
sents to a sale to an individual personally, who rep- 
resents that he is buying for himself, when in reality 
he is buying only as agent for another, with whom 
the seller never consents to deal, a bona fide pur- 
chaser from the concealed principal cannot hold as 
against the defrauded owner.®® 


[§ 649] (8) Conditional Delivery. The situation 
where there is an absolute delivery of property to 
a purchaser with reservation of title in the vendor 
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as security, conditioned to pass on the performance 
of some future act,®® and that, where there is merely 
a qualified delivery of possession conditioned to be- 
come absolute on some happening or conduct in the 
future, receive distinct and independent treatment 
so far as the rights of bona fide purchasers to the 
goods are concerned.’?® The scope of this section is 
confined to cases where the delivery itself is condi- 
tional or qualified. It has been held that, where the 
owner of goods agrees to sell them to another and 
receives as conditional payment for the goods a check 
of the buyer, on the payment of which the transfer 
of possession is conditioned, the buyer has only a 
qualified possession, and a bona fide purchaser from 
him cannot hold against the true owner if the con- 
dition of payment should fail;*+ and a like rule has 
been treated as applicable generally where the de- 
livery is conditioned on the concurrent payment of 
cash,’” or on some other act on the part of the buy- 


65. Perkins v: Anderson, 65 Iowa 
398, 21 NW 696; Martin v. Green, L117 
Me. 138, 142, 102 A 977; Phelps a 


McQuade, 220 N. Y. 232, 115 NE 441, 
LRA1918B ofS kanes Norton Metal 
Co. v. Edridge, 14 T. L. R. 98. 


“In the case at _bar the verdict of 
the jury establishes the fact that 
the sale was made to the vendee as 

. an individual on_ his own _responsi- 
bility, and therefore the fraudulent 
misrepresentation as to name had the 
same effect as a fraudulent misrep- 
resentation as to the amount of prop- 
erty he possessed. It rendered the 
sale not void but voidable. ... Hav- 
ing settled this primary question, as 
to the nature of the sale, it follows 
that the vendor gave the vendee an 
apparent or implied right to dispose 
of the property, and that a bona fide 
purchaser for value from the vendee 
should be protected in his purchase.” 
Martin v. Green, supra. 

[a] Rule applied.—(1) Where a 
person assumed the name of another, 
who had a good credit rating, and 
then, by a scheme, procured a busi- 
ness man in the community and 
known to the owner of goods to iden- 
tify him as the bearer of the name 
which he had assumed, upon which 
identification the owner, intending to 
deal with the person then and there 
present and on the faith of his cred- 
it, delivered the goods to him, which 
he then sold to a bona fide purchaser, 
the latter was protected against the 
defrauded original owner. Phelps v. 
McQuade, 220 N. Y. 232, 115 NE 441, 
LRAI1918B 973 [aff 158 App. Div. 
528, 143- NYS 822]. (2) Where a 
rogue, intending to defraud the own- 
ers of goods, assumed to deal under 
a firm name, of a nonexistent firm, 
and procured elaborate business sta- 
tionery appearing to be that of some 
old established house, and by this 
device tricked the owner of goods 
into selling to him, such owner in- 
tending to deal with the writer of 
the letters, a bona fide purchaser 
from this fraudulent buyer could hold 
the goods in question as against the 
original owner. King’s Norton Metal 
Cot va Hdridge, 145 Ti Le Rayos, 


66. Martin v. Green, 117 Me. 138, 
102 A 977; Phelps v. McQuade, 220 
N. Y. 232, 115 NE 441, LRA1918B 973. 


La] Presumptions.—‘The fact 
that the vendor deals with the per- 
son personally rather than by letter 
is immaterial, except in so far as it 
bears on the question of intent. 
Where the transaction is a personal 
one, the seller intends to transfer ti- 
tle to a person of credit, and he sup- 
' poses the one standing before him to 
be that person. He is deceived. But 
in spite of that fact his primary in- 
tention is to sell his goods to the per- 
son with whom he negotiates. Where 


the transaction is by letter the ven- 
dor intends to deal with the person 
whose name is signed to the letter. 
He knows no one else. »He supposes 
he is dealing with no one else. And 
while in both cases other facts may 
be shown that would alter the rule, 
yet in their absence, in the first title 
passes, in the second, it does not.” 
Phelps v. McQuade, 220 N. Y. 232, 115 
NE 441, 442, LRA1918B 973. 

67. Colo.—Smith Premier Type- 
writer Co. v. Stidger, 18 Colo. A. 261, 
71 P 400. 

Ind.—Alexander v. Swackhamer, 
105 Ind. 81, 4 NE 433, 5 NE 908, 55 
AmR 180. 

Kan.—Patterson vy. Temple, 5 Kan. 
A. 442, 49 P 342. 

La.—Freeport, 
v. Lange, 157 La. 

Me.—Martin v. 
102 A 977. 

Mass.—Moody 
23, 19 AmMR 394. 


ete., Fuel Oil Corp. 
ZI E MOL Spodoe 


Greene, 117 Me. 138, 


v. Blake, 117 Mass. 


N. Y.—Wyckoff v. Vicary, 75 Hun 
409, 27 NYS 103. 
Oh.—Brockhaus v. -Klein, 8 Oh. 


Dec. 487, 8 CincLBul 205. 


Okl. ey Veli Cutlip, ie@Okloe3 02, 
Bee AS 


eh i v. Dinsmore, 
427, 13 AmR 697. 
Tex.—Gose v. Brooks, (Civ. A.) 229 
Sw 979. 
Eng.—Hardman v. Booth, 1 H. & 
C. 803, 158 Reprint 1107. 


Contra Hawkins v. Davis, 5 Baxt. 
(Tenn.) 698. 


[a] Pretended officer of corpora- 
tion.— Where goods were brought in 
the name of a corporation which was 
never organized, by a person who 
represented himself as being the 
manager of the alleged corporation, 
the seller was not divested of title, 
and a purchaser of the goods from 
such alleged manager, although for 
value and without notice, acquired 
no title as against the seller. Wyck- 
off v. Vicary, 75 Hun 409, 27 NYS 103. 


[b] False representation of mem- 
bership in firm.—Alexander v. Swack- 
hamer, 105 Ind. 81, 4 NE 433, 5 NB 
908, 55 AmR 180; Moody. v. Blake, 
117,Mass. 23, 19 AmR 394; Gose v. 
Brooks, (Tex. Civa) As) 229 SW 979; 
Hardman. v. Booth), H.ov&s Crs 303) 
158 Reprint 1107. 

[c] Purchase after termination 
of authority.— Where provisional mu- 
nicipal authorities, after the estab- 
lishment of a de jure city govern- 
ment had terminated their authority, 
ordered goods in the name and pur- 
porting to act in behalf of the city, 
which were delivered to them per- 
sonally and later sold by one of their 


ideas 


number to a bona fide purchaser, the 
latter could not hold against the de- 
frauded owner who had _ intended 
only to deal with the municipality 
and not with the purported agents in- 
dividually. anton v. Cuthipy LOK 
302, 32 P 26 
, 68 Reid, a Co. v. Sheffy, 99 Ill. 
A. 189. : 
69. Bona fide purchaser from: 
a vendee see infra §§ 1233- 
Zo. 
One in possession under contract to 
sell see infra § 651. 


70. See cases infra this note; and 
notes 71-74. 
{a] | Tlustration.—A statutory 


provision avoiding unrecorded condi- 
tional sales as to bona fide purchas- 
ers has no application to a condition 
of payment in cash attached to the 
delivery of goods. Freeman v. Krae- 
mer, 63 Minn. 242, 65 NW 455; Na- 
tional Bank of Commerce v. Chicago, 
etc., R. Co., 44 Minn. 224, 46 NW 342, 
560, 20 AmSR 566, 9 LRA 263. 


71. Ala.—Barksdale v. Banks, 206 
Ada... 569,570,290 S 918: 

Cal.—Clark v. Hamilton Diamond 
Con 28 4eP 79L5: 

Minn.—National Bank of Commerce 
v. Chicago, ete., R. Co., 44 Minn. 224, 
46 NW 342, 560, 20 AmMSR 566, 9 LRA 
263. 

Or.—Johnson v. Iankovetz, 57 Or. 
a 102 P 799, 110 P 398, 29 LRANS 


ne Cea Gey v. Dunn, 56 Pa. Super. 

“Where the payment of the pur- 
chase price is expressly or impliedly 
a condition precedent to the passing 
of title, the delivery is considered 
conditional, and, payment being re- 
fused, the vendor may reclaim his 
goods.” Barksdale v. Banks, supra. 

[a] Subsequent completed delivery 
as bailment.—Where delivery condi- 
tioned on the payment of checks is 
given, and the checks are not paid, 
but the owner then delivers posses- 
sion to the buyer, under the contract 
to sell, as bailee only, but without 
physically repossessing himself of the 
goods, the person thereby constituted 
bailee cannot, by a sale to a bona fide 
purchaser, enable the latter to hold 
against the true owner. Werley v. 
Dunn, 56 Pa. Super. 254. 


Purchase from one without title 
see infra §§ 650-655. 

72. Freeman y. Kraemer, 63 Minn. 
242, 65 NW 455; Menke v. First Nat. 
Bank, (Tex. Civ. A.) 206 SW 698. 


“Where a sale is to be a cash trans- 
action, if the vendee gets possession 
before the purchase price is paid, his 
possession will, at least for a short 
period, be regarded as merely condi- 
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ens 


In Georgia, while delivery conditioned on payment 
of the purchase price has, in general, been said not 
to enable the seller to reclaim the goods from a bona 
fide purchaser from the buyer,’® yet, where a check 
is received in conditional payment, a bona fide pur- 
chaser from one receiving the goods purchased by 
delivery conditioned on payment cannot hold against 
by express statutory 
provision,’* cotton and certain other products sold 
by planters or commission merchants for 
though delivered to a buyer subject to this condition, 
cannot be sold by him to a bona fide purchaser before 


the original owner;‘® and, 


tional, and of such a character that 
he cannot vest a purchaser from him 
with title.” Hreeman v. Kraemer, su- 
pra. 

[a] Payment of drafts attached to 
bill of lading as condition. Freeman 
v. Kraemer, 63 Minn. 242, 65 NW 455. 


{b] Condition of partial payment 
only.—The consequences of a quali- 
fied delivery of goods conditioned on 
the payment of cash do not depend 
on the question whether the whole 
payment is to be in cash, but the 
same result follows where, although 
the sale is partially on credit, a par- 
tial cash payment exists as a condi- 


tion. Werley v. Dunn, 56 Pa. Super. 
254. 

73. Hirschorn v. Canney, 98 Mass. 
149. : 


[a] Delivery conditioned on notes 
being sent to cover goods.—Hirschorn 
v. Canney, 98 Mass. 149. 


74, Ill.—Brundage v. Camp, 21 Ill. 
330. And see Farquharson v. United 
Typewriter, etc., Co., 94 Ill. A. 350. 


Md.—Hall v. Hinks, 21 Md. 406. 


N. Y.—Comer v. Cunningham, 77 N. 
Y. 391, 33 AmR 626; Smith v. Lynes, 
5 N. Y. 41. But see ‘Maxherman Co. v. 
Alper, 210 App. Div. 389, 206 NYS 
233 [rev 120 Misc. 715, 200 NYS 311] 
(where the owner’s attempt to take 
the goods was forcibly and fraudu- 
lently delayed and prevented, and a 
bona fide purchaser, after such con- 
duct on the part of the buyer, was 
obliged to return the goods to the 
original owner). 

Oh.—Pullman Palace Car Co. v. 
Globe Rolling Mill Co., 4 Oh. Cir. Ct. 
301, 2 Oh. Cir. Dec. 558. 

Va.—Old Dominion 
a eae sLAGract, 
682. 


SS. > Co, 
C72) Via.) 664, 


“Tf a party purchase goods for cash 
and they are delivered to him upon 
the condition that he shall pay for 
them on delivery, he perpetrates a 
fraud by selling them to another be- 
fore complying with the condition; 
but if the person to whom he sells 
deals with him in good faith, ignorant 
of the secret defect in his title and 
pays value, it is difficult to see why 

. the innocent purchaser ought 
not. to be protected against the claim 
of the original vendor, who, by his 
own act, has enabled his vendee to 
perpetrate the fraud.” Hall v. 
Hinks, 21 Md. 406, 418; Old Dominion 
SS. Co. v. Burckhardt, supra. 


[a] Reason for rule.—This situa- 
tion does not differ in reason or in 
public policy from that of a bona fide 
purchaser from a vendee under a sale 
voidable for fraud. Hall v. Hinks, 21 
Md. 406. : 


[b] Delivery conditioned on agree- 
ment to give note.—Brundage v. 
Camp, 21 111. 330. And see Farqu- 


harson v. United Typewriter, etc., Co., 
94 Ill. A. 350. 


But elsewhere this view has been rejected and 
a contrary doctrine is established.’# 


SALES 


ers.’ 
Waiver. 


er’s rights.°° 


cash, al- 
a person having 


75. Flannery v. Harley, 117 Ga. 483, 
43 SE 765 (dictum). 

[a] Reason for rule.—This result 
is grounded on the idea that the acts 
requiring recordation of conditional 
sales apply to cases of delivery on 
condition. Flannery v. Harley, 117 
Ga. 4838, 438 SE 765. 


76. Chafin v. Cox, 39. Ga. A. 301, 
147 SE 154. 

[a] Reason for rule.—The seller, 
by his conduct, has not conferred on 
his vendee any indicia of title to the 
goods. Chafin v. Cox, 39 Ga. A. 301, 
147 SE 154. : 

77. See statutory provision. 

7g.. Flannery v. Harley, 117 Ga. 
483, 43 SE 765; Savannah Cotton- 
Press Assoc. v. MacIntyre, 92 Ga. 166, 
17 SE 1023; Anchor Duck Mills v. 
Harp, 40 Ga. A. 563, 150 SH 572; Gra- 
ham v. John Flannery Co., 32 Ga. A. 
713,124 -SH 729; 

{a] Effect in other jurisdictions.— 
(1) A bona fide purchaser of produce 
mentioned in the statute, who makes 
his purchase within the state of Geor- 
gia, is not able to hold -against a 
planter or commission merchant thus 
delivering the goods in question, be- 
ing governed as to his rights by the 
law of Georgia (Albany Warehouse 
Co. v. FE. Bw Fisk Cotton ‘Co., 12 Ala. 
AY S27) Ol S “T28) se Gey) but if the 
bona fide purchase anid transfer of 
the goods thereunder takes place out- 
side of Georgia, his rights are deter- 
mined by the law of the jurisdiction 
where the bona fide purchase is con- 
summated (Albany Warehouse Co. v. 
F. B. Fisk Cotton Co., supra; Comer 
v. Cunningham, 77 N. Y. 391, 33 AmR 
626). 

79. Flannery v. Harley, 117 Ga. 
483, 48 SE 765; Anchor Duck Mills 
v. Harp, 40 Ga. A. 563, 150 SE 572. 


80. Mass.—Goodwin v. Boston, etc., 
R. Co., 111 Mass. 487. 


Minn.—National Bank of Commerce 
v. Chicago, etc., R. Co., 44 Minn. 224, 
sen 342, 560, 20 AmSR 566, 9 LRA 

Mo.—Third Nat. Bank v. Smith, 107 
Mo. A. 178, 81 SW 215. 


N. Y.—Netherlands Corp. v. Levant 
American Commercial Co,, 124 Misc. 
443, 208 NYS 392. 


Oh.—Edwarids v. Glancy, 1. Oh. Cir. 
Ct, 458, 1 Oh. Cir. Dec. 253, 

Or.—Commercial Credit Co. v. 
Click, di27 Or. 130) 271 .P_.36;" John= 
son v. Iankovetz, 57 Or. 24, 102 P “99, 
110 P 398, 29 LRANS 709. 


And see cases supra note 71. 


[a] What constitutes waiver (1) 
of the condition on delivery is a 
question of fact to be determined 
from the circumstances (Johnson vy. 
Iankovetz, 57 Or. 24, 102 P 799, 110 
P' 398, 29° LRANS 709); (2)'=no ‘dif- 
ferent rule prevails as to the inno- 
cent subvendee than as to the origi- 
nal purchaser except that perhaps as 


[§§ 649-650 


payment of the price so as to enable the latter to hold 
against the seller;*® 
exception to the general law of the jurisdiction with 
reference to the effect of sales to bona fide purchas- 


this provision constitutes an 


If the seller expressly or by implicatiom 
effectively waives the condition imposed on delivery, 
a bona fide purchaser from the buyer after such 
waiver is protected against the assertion of the sell- 


[§ 650] d. Purchase from One without Title or 
Authority To Sell*1—(1) In General. 
no title or authority to sell can con- 
vey no title even to a bona fide purchaser,** in the ab- 


Ordinarily, 


to the former a waiver of the condi- 
tion will be somewhat more readily 
inferred from,the delivery when the 
condition is not express but implied 
(National Bank of Commerce v. Chi- 
cago, etc., R. Co., 44 Minn. 224, 46 
NW 342, 560,,20 AmSR 566, 9 LRA 
263; Johnson v. Iankovetz, 57 Or. 24, 
102 P 799, 110 P 398, 29 LRANS 709). 

{b] Continuing delivery.—Where 
the seller delivers the goods to the 
buyer in several lots, partial pay- 
ments being made on them from time 
to time, without any stipulation be- 
tween the parties as to the nature of 
the delivery or of the buyer’s posses- 
sion, such continuing delivery consti- 
tutes a waiver. Edwards v. Glancy, 
LOhS Cire Ct.-453,- 1) Oh ira pees voce 


[c] Delivery complete on receipt 
by carrier.—A contract providing for 
payment on presentation of shipping 
documents, and further providing that 
delivery was complete on the receipt 
of the goods by the carrier, in no way 
conditions the delivery by the refer- 
ence to payment, but rather amounts 
to a waiver of any such condition. 
Netherlands Corp. vy. Levant Ameri- 
can Commercial Co., 124 Misc. 443, 208 
NYS 392. 


81. Purchaser under one taking 
property by sale void by reason of 
fraud see supra §§ 647, 648. 


82. U. S.—wU. S. v. The Mars, 8 
Cranch 417, 3 L. ed... 609; UW.0S.. vs 
Nineteen Hundred Sixty Bags of Cof- 
fee, 8 Cranch 398, 3 L. ed. 602; The 
Nancy Dell, 14 Fed. 744. 


Ala.—Leigh v. Mobile, ete., R. Co.,. 
58 Ala. 165; Lyde v. Taylor, LT SAlay 
270; Commercial Credit Co. v. Chev- 
oe Motor Co., 22 Ala. A. 211, 114 S 


Ariz.—Yates v. Russell, 
338, 180 P 910. 


Ark.—Warren Stave Co. vy. Hardy, 
130 Ark. 547, 198 SW 99, LRA1918B: 


20 Ariz. 


183; Jetton v. Tobey, 62 Ark. 84, 34 
Sw 531; Andrews v. Cox, 42 Ark, 473, 
48 AmR 68. 


Conn.—Clark v. Hale, 34 Conn. 398.. 


Del.—Boulden v. Gough, 20 Del. 48,. 
BS. A 693; Mears vy. Waples, 9 Del. 


Fla.—Glass v. Continental Guaran-. 
eas 81 Fla. 687, 88 S 876, 25 ALR. 


Ga.—Papot yv. Gibson, 7 Ga. 530; 
Creel v. Windom, 30 Ga. ASG, 116: 
SE 547; Singer Sewing Mach. Co. v- 
Wardlaw, 29 Ga. A. 626, 116 SE 207; 
Baker v. Central Grocery Cor, AG Ga. 
A, 577, 83 SE 504. 


Tll.—Sherer-Gillett Co. v. Long, 318. 
Tll. 482, 149 NE 225 [aff 236 Ill. A. 
162]; Drain v. La Grange State Bank, 
303 Ill. 330, 185 NE 780; Fawcett v. 
Osborn, 32 Tl. 411, 83 AmD 278; Rae 
leigh Mfg. Co. v. Great Westerm 
Smelting, \ete.,, Coy) 1227. Tl. (A: 220% 
Schwamb Lumber Co. v. Schaar, 94 
Ill. A. 544; Hutchinson y, Oswald, 17 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


sence of facts constituting an estoppel,** or of stat- 
utory provisions to the contrary.’* 


SALES ° 


Consequently, 


even such a purchaser, under a defective title, can- 


Ill. A. 28. 


Ind.—Payne v. June, 92 Ind. 252; 
Kitchell v. Vanadar, 1 Blackf. 356, 12 
AmD 249, 


Ind. T.—Gentry v. Singleton, 4 Ind. 
T. 346, 69 SW 898 [aff 128 Fed. 679, 
63 CCA 231]. 


Iowa.—Hessen v. Iowa Automobile 
Mut. Ins. Co., 195 Iowa 141, 190 NW 
150, 30 ALR 657. 

Ky.—Chesapeake, ete, R. Co. v. 
Wendt, 121 SW 661; Chism v. Woods, 
Hard. 531, 3 AmD 740. 

La.—Freeport, etc., Fuel Oil Corp. 
We Danse, ob5% <a. i217 56102" S  ishss 
Marks v. Landry, 9 Rob. 525. 

Md.—Levi v. Booth, 58 Md. 305, 42 
AmR 332; Johnson y. Frisbie, 29 Md. 
76, 96 AmD 508. 


"Nese RE a v. Bigelow, 8 Gray 


Mich.—Taylor v. Applebaum, 154 
Mich.. 682, 118 NW 492; Nichols v. 
Montjeau, 132 Mich. 582, 94 NW 6. 


rison v. Broadway Motor 
Co., 128 Miss. 766, 91 S 453, 25 ALR 

; Mayes v. Thompson, 128 Miss. 
561, 91 S 275; Ketchum vy. Brennan, 
53 Miss. 596. 

Mo.—Wilson v. Crocket, 43 Mo. 216, 
97 AmD 389; International Harvester 
Co. v. Tyler Warehouse Co., (A.) 253 
SW 400; Walsh Tie, etc., Co. v. Chest- 
er, etc., R. Co., 184 Mo. A. 26, 167 SW 
614; Third Nat. Bank v. Smith, 107 
Mo. A. 178, 81 SW 215. 


; N. Y.—Manning v. Keenan, 73 N. Y. 
45 [aff 9 Hun 686]; McGoldrick v. 
Willits, 52 N. Y. 612; Ballard v. Bur- 
gett, 40 N. Y. 314: Wooster v. Sher- 
wood, 25 N. Y. 278; Saltus v. Everett, 
20 Wend. 267, 82 AmD 541; Root v. 
French, 13 Wend. 570, 28 AmD 482: 
Williams v. Merle, 11 Wend. 80, 25 
AmD 604. 

N. C.—Norfolk Southern R. Co. v. 
Barnes, 104 N. C. 25, 10 SE 83, 5 LRA 
611. 

Oh.—Brockhaus v. Klein, 8 Oh. Dec. 
(Reprint) 487, 8 CincLBul 205. 

Or.—vVelsian v. Lewis, 15 Or. 539, 
16 P 631, 3 AmSR 184. 


Pa.—Kendall Produce Co. v. Termi- 
nal Warehouse, etec., Co., 295 Pa. 450, 
145 A 511; McQuale v. North Ameri- 
can Smelting Co., 208 Pa. 504, 57 A 
984; Miller Piano Co. v. Parker, 155 
Pa. 208, 26 A 308, 35 AMSR 873; Bark- 
er v. Dinsmore, W2 Pa. 427, Ls Amr 
697; Werley v. Dunn, 56 Pa. Super. 
254. 

R. I—Woods v. Nichols, 21 R. I. 
537, 45 A 548, 48 LRA 773. 

S. C.—Carmichael v. Buck, 44 S. C. 
L. 332, 70 AmD ‘226. 

Tenn.—Womack v. 
Humphr. 478, 54 AmD 51. 

Tex.—Purity Creamery Co. v. Hays, 
(Civ. A.) 4 SW (2d) 1056; Gammel v. 
Couts, 1 Tex. A. Civ. Cas. § 1168. 

Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 

Wash.—Black Diamond State Bank 
v. Johnson, 104 Wash. 550, 177 P 340, 
3 ALR 235. - 

W. Va.—Ullman v. Biddle, 53 W. Va. 
415, 44 SE 280. 

Wis.—Gehl Bros. Mfg. Co. v. Ham- 
mond-Olsen Lumber Co., 184 Wis. 221, 
199 NW 147; Baumgartner v. Farwell 
Sales Co., 180 Wis. 301, 192 NW 1006. 


Can.—Grossman v. Barrett, [1926] 
Can. 8. C. 129, [1926] 1 DomLR 257, 

And see infra §§ 651-655. 

‘Tt is a well-settled rule of law 
that if a party sells property, having 
no right or title to it, the purchaser, 
though a bona fide purchaser, and for 


Smith, 11 


a valuable consideration, acquires no 
title, and the purchaser’s title, de- 
pending upon the purthase by him in 
good faith and for a valuable con- 
Sideration, is still without founda- 
tion, so long as the seller has neither 
title nor authority to sell, and the true 
owner has a right to reclaim his prop- 
erty, and to hold any one responsible 
who has assumed the right to dispose 
Mae The Nancy Dell, 14 Fed. 744, 

[a] It is not necessary that ven- 
dor shall have obtained property by 
common-law felony in order for this 
rule to apply. Johnson vy. Frisbie, 29 
Md. 76, 96 AmD 508. 


[b] Rule applied.—(1) Where one 
sells and delivers possession of an 
animal, during the period of gestation, 
retaining by ‘the contract of sale the 
property in the offspring, and the 


buyer sells the latter when it comes’ 


into existence to a bona fide purchas- 
er, such purchaser cannot hold against 
the original seller. Andrews v. Cox, 
42 Ark. 473, 48 AmR 68. (2) Wherea 
buyer sold goods to his surety on a 
purchase-money note given for them, 
in consideration of the surety’s pay- 
ment of the amount due on the pur- 
chase price, a subsequent bona fide 
purchaser from the principal obligor 
on the note, the contemplated buyer, 
acquired no title. Creel v. Windom, 
30 Ga. A. 76, 116 SE 547. (3) Where 
the owner of goods has agreed to sell 
to another on payment of the pur- 
chase price, and has stored the goods 
in a warehouse until such payment 
shall be made with instructions to the 
warehouseman not to make delivery 
until notified, and where, neverthe- 
less, the warehouseman does, prior to 
payment, give to a purchaser from 
the prospective buyer an order from 
him on the wheat, which order is sold 
to a bona fide purchaser, the latter 
cannot hold as against the original 
owner. Velsian v. Lewis, 15 Or. 539, 
16 P 631, 3 AmSR 184. 


[ec] Execution sale.—Where, by er- 
ror, goods are taken and sold at ex- 
ecution sale, which belong to one who 
is a Stranger to the execution, a bona 
fide purchaser of such goods cannot 
hold them. Singer Sewing Mach. Co. 
v. Wardlaw, 29 Ga. A. 626, 116 SE 207; 
Sanborn vy. Kittredge, 20 Vt. 632, 50 


ae 58; Griffith v. Fowler, 18 Vt. 
0. 
{d] Forfeiture.—A forfeiture of 


goods for violation of the Non-Inter- 
course Act of 1809 takes place upon 
the commission of the offense and 
avoids a subsequent sale to an inno- 
cent purchaser, although before seiz- 
ure or suit. U. S. v. The Mars, 8 
Cranch-(UF St) 417%, 38 ed. 6093) 1. 
S. v. Nineteen Hundred Sixty Bags of 
Coffee, 8 Cranch (U. S.) 398, 3 .L. ed. 
602. 


fe] Goods left on premises after 
expiration of lease.—Where, after the 
termination of a lease, the owner of 
the premises and subsequent tenants 
allowed the former lessee to continue 
keeping in the cellar of the building 
certain personal property, and to re- 
tain the key to the cellar, and where 
the property was subsequently sold 
by a servant of the owner of the 
premises, a bona fide purchaser of the 
goods could not hold against the orig- 
inal owner. McQuale v. North Amer- 
ican Smelting Co., 208 Pa. 504, 57 A 
984, 

83. See cases supra note 82. 

Bona fide purchaser from one hav- 
ing apparent title or authority to sell 
see infra § 655. 

Estoppel generally see Estoppel 21 
CPs. pv10525 


f55-C. ds]. 631 


not hold against the true proprietor;*> in such a 
case the doctrine of caveat emptor applies.*® 


84. Singer Sewing Mach. Co. v. 
Wardlaw, 29 Ga. A. 626, 116 SE 207. 


85. Ark.—Jetton v. Tobey, 62 Ark. 
84, 34 SW 531. 


ame Moore v. Lambeth, 5 La. 


Mo.—Depew v. Robards, 17 Mo. 580. 


N./ X%—Smith-v. .Clews, 14 SNe aye 
190, 21 NE 160, 11 AmSR 627, 4 LRA 
392; Saltus v. Everett, 20 Wend. 267, 
32 AmD 541. 


Okl.—Carpenter v. Mead, 153 P 658. 


Tex.—Dodd v. Arnold, 28 Tex. 97; 
Sandford v. Wilson, 2 Tex. A. Civ. Cas. 
§ 247; Gammel v. Couts, 1 Téx.) A’ 
Civ. Cas. § 1168; Mayes v. Bruton, 
1 Tex. A. Civ. Cas. § 699. 

86. U. S.—Gentry v. Singleton, 128 
Fed! “679, 63 CCA’ 231 [afi 4” Indiv TR: 
346, 69 SW 898]. 

Ark.—Forrest v. Benson, 150 Ark. 
89, 233 SW 916; Sadler v. Lewers, 42 
Ark. 148. 


Ill.—Sargeant v. Marshall, 
AME uts 


Iowa.—Hessen v. Iowa Automobile 
Mut. Ins. 'Co., 195 Iowa 141, 190 NW 
150, 30 ALR 657; Baehr, v. Clark, 83 
Iowa 313, 49 NW 840, 13 LRA 717. 


Ann. 


28 Ill. 


Ky.—Chesapeake, ete, R. Co. v. 
Wendt, 121 SW 661; Chism v. Woods, 
Hard. 531, 3 AmD 740. 


La.—Marks v. Landry, 9 Rob. 525. 


Miss.—Harrison v. Broadway Mo- 
tor Co.,) 128, Miss. 766,91 .S (4531) 25 
ALR 1148; Unger v. Abbott, 92 Miss. 
563, 46 S 68, 131 AmSR 545; Ketchum 
v. Brennan, 53 Miss. 596. See Eason 
v. Johnson, 69 Miss. 371, 12 S 446 
(extending the doctrine of caveat 
emptor to purchasers from a tenant 
of property on which a landlord’s lien 
exists). 


N. Y.—A. F. T. Corp. v. Pathe Exch., 
Inc., 105 Misc. 39, 172 NYS 364; Wil- 
liams v. Merle, 11 Wend. 80, 25 AmD 
604. 


Or.—Church v. Melville, 17 Or. 418, 
21 P 387; Velsian v. Lewis, 15 Or. 539, 
KG) i 22 631, 3 AmSR 184. 


Pa.—Davis v. Bigler, 62 Pa. 242, 1 
AmR 393; Hardy v. Metzgar, 2 Yeates 
347. 


R. I.—Woods v. Nichols, 21 R. I. 
537, 45 A 548, 48 LRA 773. 


Tex.—Case v. Jennings, 17 Tex. 661; 
Gulf, vetc., R.wCon Va Daylorn ber hex 
Civ. A. 571, 45 SW 749. 


Va.—Taylor v. Stone, 2 Munf. (16 
Va.) 314, 315. 


Newfounadl. Sys v. Chambers, 1 
Newfoundl. 154 


“The Moeirine seems to be settled 
that, in the case of legal rights, the 
principle caveat emptor properly ap- 
plies.’”’ Taylor v. Stone, supra. 


fa] “A buyer must beware (1) of 
buying from one who has not title.” 
Ketchum v. Brennan, 53 Miss. 596, 607. 
To same effect Gentry v. Singleton, 
128; Med.6795" 681,263 COA 239 ear 
4 Ind. T. 346, 69 SW 898]. (2) “It is 
the duty of a vendee to determine 
whether he is securing good title to 
the thing purchased, and if title fails 
and ‘loss ensues, the purchaser must 
look to his vendor.” Hessen v. Iowa 
Automobile Mut. Ins. Co., 195 Iowa 
141, 190 NW 150, 152, 30 ALR 657. 


[b] Rule applied.—Where a cer- 
tain film was stolen, and the owner, 
to regain it, employed detectives who 
represented to a distributor of second- 
hand films that they wished to pur- 
chase certain films, and the one stolen 
was mentioned and approved and 
then bought bona fide by the distribu- 
tor for the purpose of resale to the 
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Uniform Sales Act’’ and the Sale of Goods Act®® 
adopt this original rule that, where goods are sold by 
a person who is not the owner thereof, and who does 
not sell them under the authority or with the consent 
of the owner, the buyer acquires no better title to the 
goods than the seller had, unless the owner of the 
goods is, by his conduct, precluded from denying the 


seller’s authority to sell. 


detectives, who thereupon reclaimed 
it as stolen, the bona fide purchaser 
was denied recovery against the em- 
ployer of the detectives, based on 
their inducement to purchase, on the 
doctrine that the purchaser must sat- 
isfy himself of the title of his vendor 
and buys at his peril...\A, E..T. Corp: 
v.. Pathe Hxch., Inc., 105, Mise. 39, 172 
NYS 364. 


[ec] Limitation on doctrine.—The 
doctrine of caveat emptor is only 
_properly applicable in cases where 
the title remains unaltered in the 
original owner and is not to be ex- 
tended to the case where the owner 
had been fraudulently induced to part 
with a title, although such title is de- 


feasible by reason of the fraud. 
Sadler v. Lewers, 42 Ark, 148, 

Sines) 2a. 

SSaesncls 

89. Effect of redelivery to pledgor 


by pledgee in possession see infra § 
656. 


Effect of retention of possession 
after: 
Creation of encumbranees see infra § 
656. 
Sale of goods see infra § 655. 


90. Sherer-Gillett Co. v. Long, 318 
Pl 432,0 049 INE 2258 faft 236 Te 2A. 
162]; Drain v. La Grange State Bank, 


303 Ill. 330, 185 NE 780; Butters v. 
Haughwout, 42 Ill. 18, 89 AmD 401; 
Fawcett v. Osborn, 32 Ill. 411, 88 AmD 
278: Davis v. Bigler, 62 Pa. 242, 1 
AmR 393; Black Diamond State Bank 
v. Johnson, 104 Wash. 550, 177 P 340, 
3 ALR 235. But see Velsian v. Lew- 
is, 15 Or. 539, 16 P 631, 3 AmSR 184 
(where it was said that ‘“Mere posses- 
sion of another man’s property affords 
no evidence that the person having 
such possession has power to sell 
Lt. 

91. Butters v. Haughwout, 42 Ill. 
18, 89 AmD 401; Fawcett v. Osborn, 
32 Ill. 411, 83 ‘AmD 278; Chism v. 
Woods, Hard. (Ky.) 531, 3 AmD 740; 
Root v. French, 13 Wend. (CNSR 05 
98 AmD 482; Davis v. Loftin, 6 Tex. 
489. 

[a] As against mere wrongdoer, it 
is sufficient evidence of title to enable 
the purchaser to recover the posses- 
sion of which he has been wrongfully 
deprived, although plaintiff claims 
under a title which is defective. 
Davis v. Loftin, 6 Tex. 489. 

92. Hudnal vy. Wilder, 15 8. Cc. L. 
294, 17 AmD 744. 

93. U. &—Gentry v. Singleton, 128 
Med} 679) 63 (CCA. 231, [aff 4 Indy T. 
346, 69 SW 898]. 

Ala.—Leigh v. Mobile, etc., 
58 Ala. 165. 

Ark.—Forrest v.’ Benson, 150 Ark. 
89, 233 SW 916; Jetton v. Tobey, 62 
(nl Steaot SW. ool; Simpson’ Vv. 
Shackleford, 49 Ark. 68, 4 SW 165. 

Cal.—Knapp v. Lyman, 44 Cal, A. 
283, 186 P 385. 

Fla.—Glass v. Continental Guaran- 
ty Corp., 81 Fla. 687, 88 S 876, 25 ALR 
312. 

Tll_— Klein v. Seibold, 89 Ill. 540; 
Fawcett v. Osborn, 32 Ill. 411, 88 AmD 
278. See Merz v. Stewart, 211 Ill. A. 
508. ' 

Ky.—Chism vy. Woods, Hard. 531, 3 


18%, (lor 
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true owner.®°® 


AmD 740. 


Miss.—Ketchum vy. Brennan, 
Miss. 596; Roach vy. Anderson, 
Miss. 234. 


Pa.—Miller Piano Co. v. Parker, 155 
Pa. 208, 26 A 308, 35 AmSR 873. 


Utah.—Jones v. Commercial Iny. 
Trust, 64 Utah 151, 228 P 896. 

“Possession is not title. It is prima 
facie evidence of title but nothing 
more. A buyer should not content 
himself with. prima facie title. Lt 
cannot avail him as against the title. 
It will until the presumption arising 
from possession is removed; but when 
the prima facie title is destroyed by 
proof that, while title seemed to be 
in the possessor, it was in truth in 
another, the prima facie title must 
yield to the actual title.’ Ketchum v. 
Brennan, 53 Miss. 596, 607. 


fa] “It is but strong inducement 
or colour of title; it is but presump- 
tive evidence, liable to be rebutted, 
and serves as a protection against all 
except the right owner.” Chism-y. 
weeds: Hard. idky.)= 530, 554.935 Amp 
740. 

94. Ark.—Forrest v. Benson, 150 
Ark. 89, 233 SW 916; Andrews v. Cox, 
42 Ark. 473, 48 AmR 68. 


Ga.—Papot v. Gibson, 7 Ga. 530. 


Ill.—Klein v. Seibold, 89 Ill. 540; 
Hutchinson v. Oswald, 17 Ill. A. 28. 


Ky.—Chism v. Woods, Hard. 531, 
38 AmD 740. 

Pa.—Miller Piano Co. v. Parker, 155 
Pa. 208, 26 A 308, 35 AmSR 873; Wer- 
ley v. Dunn, 56 Pa. Super. 254. 


Alta.—Nachtigal v. Premier Motors, 
Ltd., [1929] 2 DomLR 190. 


[a] Reason for rule.—‘‘The moral 
and social duties of every member of 
civilized society, require that it 
Should be so; otherwise, the incen- 
tives to cautious and circumspect 
dealing, would be so far loosened, as 
to give those who are barely honest, 
and only according to municipal law, 
the advantage of those who are moral- 
ly honest. Thus, the great security 
for personal property, would be sap- 
ped; and a large portion of good of- 
fices and benevolences, would be sup- 
planted by the fear of having. a loan, 
or other bailment of a personal thing, 
converted into an action for damages, 
instead a return of the goods them- 
selves.” Chism v. Woods, Hard. 
(Ky.) 531, 535, 3 AmD 740. 


95. U. S.—Gentry v. Singleton, 128 
Med 679" Ga CCA 231 [att 4 Inds" 
346, 69 SW 898]. 

Ala.—Leigh v. Mobile, ete., R. Co., 
58 Ala. 165; Johnson vy. Boyles, 26 
Ala. 576. 

Ark.—Forrest v. Benson, 150 Ark. 
89, 233 SW 916; Jetton v. Tobey, 62 
Ark. 84, 34 Sw 531; Simpson v. 
Shackleford, 49 Ark. Gs) 4 SW 165. 


Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
A. 260, 143 P 815. 

Conn.—Harrison v. Clark, 74 Conn. 
18, 49 A 186. 

Fla.—Glass v. Continental Guaranty 


5 
28 


Corp., 81 Fla. 687, 88 S 876, 25 ALR 
312. 

Ga.—Chafin v. Cox, 39 Ga. A. 301, 
147 SE 154; Gilbert v. Copeland, 23 


[§§ 650-651 


[§ 651] (2) Effect of Possession.’® Possession is 
one indicium of title,?° and a strong one;°? it has 
even been characterized as the strongest.®? 
less accompanied by something more, mere possession 
constitutes only prima facie evidence of title®? and 
is not conclusive of the title;94 and one who takes 
in reliance on it cannot hold in opposition to the 
The delivery of possession is not, of 


But, un- 


Ga. A. 753, 97 SH 251; Baker v. Cen- 
ural Grocery Co., 15 Ga. A. 377, 83 SE 


Ill.—Klein v. Seibold, 89 Ill. 540; 
Raleigh Mfg. Co. v. Great Western 
Smeltine, ete. Conmw22 Geil loueAce oes 
Independent Brewing Assoc. v. Cooke 
Brewing Co., 169 Ill. A. 347. . But see 
Butters v. Haughwout, 42 Ill. 18, 89 
AmD 401 (intimating that, if sur- 
rounding circumstances cast no sus> 
picion on the.«nature of the posses- 
sion, a bona fide purchaser in reliance 
on it should be vested with good ti- 
tle). 

Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580; 
Parsons v. Webb, 8 Me. 38, 22 AmD: 
220. 

Md.—William J. Lemp Brewing Co. 
v. Mantz, 120 Md. 176, 87 A 814. 


Mich.—O’Neill v. Thompson, 152 
Mich, 396, 116 NW 399. 
Miss.—Ketchum v. Brennan, 53 


Miss. 596. 

Mo.—International Harvester Co. v. 
eae Warehouse Co., (A.) 253 SW 
400. 

N. H.—Johnson vy. Willey, 46 N. H. 
Hide 

N. Y.—Smith v. Clews, 114 N. Y. 
190, 21 NE 160, 11 AmSR 627, 4 LRA 


392; Austin v. Dye, 46 N. Y. 500; 

Ballard v. Burgett, 40 N. Y. 314; Woo- 

ster v. Sherwood, 25 N. Y. 278; Lin- 

nen v. Cruger, 40 Barb. 633. 

ce eee v. Mead;,, 153 =P 
Or.—Velsian v. Lewis, 15 Or. 539, 


16 P 631, 3 AMSR 184. 


Pa.—Mackay v. Benjamin Franklin 
Realty, ete. 1CO., e250 mae aOl pete ON 
613, 50 ALR 1164; Levy v. Cooke, 143 
Pa. 607, 22 A 857. 


Tex.—Manley v. Culver, 20 Tex. 
143; Case v. Jennings, 17 Tex. 661. 


Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896; Turn- 
bow v. Beckstead, 25 Utah 468, 71 P 
1062. 


bh seas BY v. Stevens, 28 Vt. 1, 65 
AmD 21 

“The mere possession of chattels, 
by whatever means acquired, if there 
is no other evidence of property, or 
authority to sell from a true owner, 
will not enable the possessor to give 
a good title. So lon’ as the posses- 
sion of goods is not accompanied with 
some indicia of ownership or of right 
to sell, the possessor has no more 
power to divest the owner of his title 
or to affect it, than a mere thief.” 
Cadwallader v. Clifton R. Shaw, Inc., 
127 Me. 172, 142 A 580, 588. 


[a] Rule applied.—(1) Where a 
lessee, by entering into an agreement 
that the crops raised on the leased 
premises should be fed out on the land 
leased until after the performance of 
certain conditions, divests himself of 
title, one purchasing from him bona 
fide in reliance on his possession did 
not obtain title against the lessor. 
Gray v. Stevens, 28 Vt. 1, 65 AmD 216. 
(2) Where property was deeded to 
certain infants, living with their par- 
ents, who took possession of the prop- 
erty and managed it, a sale by the 
parents to a bona fide purchaser rely- 
ing on this possession did not convey 


SN 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 651-652] 


itself, the giving of such indicia of title to, or author- 
ity to dispose of, goods as will preclude the true 
owner from asserting his right thereto.®® 


[§ 652] (3) From Bailee or Custodian. 


absence of conduct precluding the 


the title so as to bar the infants’ 
claim, nor is it governed by the rules 
with respect to transfers by trustees. 
Manley v. Culver, 20 Tex. 143. 


[b] Separate property of wife.— 
A sale by a husband of separate prop- 
erty of the wife, as to which she has 
intr usted him, with no other evidence 
of ownership than possession of the 
goods in common with her, does not 
convey such title to a bona fide pur- 
chaser from him as prevents the wife 
from following and reclaiming the 
sian Klein v. Seibold, 89 Ill. 


[e] Executory agreement to sell. 
—(1) One who is in possession under 
an agreement to sell at a future time 
cannot transfer to a bona fide pur- 
chaser a title good as against the 


owner. Lane v. Borland, 14 Me. 77, 
31 AmD 33; Taylor v. Applebaum, 154 
Mich. 682, 118 NW 492; Austin’ v. 


Dye, 46 N. Y. 500; Carpenter v. Mead, 
(Okl.) 153 P 658. (2) The contrary 
rule exists, however, by virtue of the 
Sale of Goods Act in England (Marten 
v. Whale, [1917] 2-K. B. 480) (3) and 
in Canada (Brett v. Foorsen, 17 Man. 
241); (4) although in some of the 
provinces the provision has been 
amended to exclude from its operation 
cases of goods purchased under a 
lien note (Brett v. Foorsen, supra. 
And see statutory provisions). (5) 
Effect of reservation of title as secu- 
rity see infra § XI. 


[d] Executory agreement to 
pledge.— Where a creditor’s agent pro- 
posed to a debtor to deliver further 
Supplies to the debtor in case he 
would allow the agent to take the 
debtor’s horse to the place of a third 
person, and there leave it until the 
debtor made some payment on the 
debt, to which the debtor agreed, and 
where the agent took the horse to the 
third person, informed him that it had 
been taken in payment of the debt, 
and told him to sell it, which he did 
on the next day to a bona fide pur- 
chaser, the transaction between the 
debtor and the agent constituted 
merely an arrangement concerning a 
future pledge, which was never car- 
ried out, and so the sale to the bona 
Tide purchaser passed no title. Har- 
rison v. Clark, 74 Conn. 18, 49 A 186. 


[e] So far as parting with posses- 
sion is necessary in business or au- 
thorized by the custom of trade, the 
owner of goods is not affected by a 
sale by one having the custody or the 
manual possession of the goods or of 
the indicia of title. Rocky Mountain 
Fuel Co. v. George N. Sparling Coal 
Co., 26 Colo. A. 260, 143 P 815. 


{f] Instruction properly refused. 
—A requested instruction that a pur- 
chaser without notice from a person 
in possession of property not belong- 
ing to him necessarily obtains a good 
title cannot be sustained as a legal 
proposition and was properly refused. 
Johnson v. Boyles, 26 Ala. 576. 


[g] Effect of statutory provisions 
against secret uses and limitations.— 
(1) Where a statute, in an effort to 
prevent secret uses and limitations, 
declares that possession for a certain 
length of time, as apparent owner, of 
goods as to which the limitation of in- 
terest. has not been recorded, shall 
enable the possessor to transfer a 
good title to a bona fide purchaser, 
the original owner who has parted 
“with possession for a limited time 
only cannot enforce his rights and 
the provisions of the unrecorded con- 
veyance against a subsequent bona 
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owner of goods 


fide purchaser from one who has pos- 


sessed the goods for the specified time 
(Roach v. Anderson, 28 Miss. 234); 
(2) but a bona fide purchaser from a 
possessor of property formerly deed- 
ed in trust for the possessor’s children 
to a third person from whom the sell- 
er in possession obtained delivery 
cannot hold, as the possession of the 
vendor is not a limited possession 
under a loan from the trustee, but 
is as natural guardian of his chil- 
dren, the beneficial owners of the 
property (Thomas v. Wallace, 5 Ala. 
268). (38) Recording a will bequeath- 
ing a limited interest in personalty 
in the state where the will is made 
and becomes effective, is sufficient to 
prevent a bona fide purchaser from 
acquiring title as against the remain- 
derman to property subsequently re- 
moved from that state and held in 
possession in excess of the time pre- 
seribed by statute, in the state to 
which it is removed. Evans v. Mur- 
PAV ce le OX o Sins 

96. Ala.—lLeigh v. Mobile, etc., R. 
Co., 58 Ala. 165. 


Cal.—Clark v. Hamilton Diamond 
Co., 284 P 915; Knapp v. Lyman, 44 
Cal! A. 283, 186 P 385. 


Ill.—Sherer-Gillett Co. v. Long, 318 
Tll. 432, 149-NE 225 [aff 236 Ill. A. 
162]; Drain v. La Grange State Bank, 
303 Ill. 330, 185 NE 780; Sargeant v. 
Marshall, 28 Ill. A. 177; Montague 
v. Ficklin, 18 Ill. A. 99; Hutchinson 
Ve Oswald it 111s) HA.e28.0) But yee 
Biossat v. Trainor, 225 Ill. A. 271 (re- 
jecting this general rule and announc- 
ing the principle that possession may 
or may not be such an indicium as 
to preclude the true owner from 
claiming the goods, whether it is or 
not being a question depen'ding on 
all the surrounding circumstances in- 
volved in the transaction). 


Ind.—Stultz v. Miltenberger, 176 
Ind. 561, 96 NE 581; Alexander v. 
Swackhamer, 105 Ind. 81, 4 NE 433, 


5 NE 908, 55 AmR 180. 


La.—Freeport, etc., Fuel Oil Corp. 
v. Lange, 157 La. 217, 102 S 313. 


Md.—Hopper v. Callahan, 78 Md. 
529, 28 A 385; Levi v. Booth, 58 Ind. 
305, 42 AmR 332; Johnson v. Frisbie, 
29 Md. 76, 96 AmD 508. 


Mich.—Ball-Barnhart-Putman 
v. Lane, 135 Mich. 275, 97 NW 727. 


N.. Y.—Paddon v. Taylor, 44 N. Y. 
371; Smith v. Clews, 33 Hun 501, 504 
[rev on other grounds 105 N. Y. 283, 
11 NE 632, 59 AmR 502]; Penfield v. 
Dunbar, 64 Barb. 239; Linnen vy. Cru- 
ger, 40 Barb. 633. 


Oh.—Pike v. Equitable Nat. Bank, 
2 OhS&CP 1, 1 OhNP 205. 


Pa.— Own? Va vo avis, .o neato 
Davis v. Bigler, 62 Pa. 242, 1 AmR 
393. > 


W. Va.—Ullman v. Biddle, 53 W. Va. 
415, 44 SE 280. 


Alta.—Nachtigal v. Premier Motors, 
Ltd., [1929] 2 DomLR 190. 


“A case does not fall within the ex- 
ception unless the owner confers on 
the vendor other evidence of owner- 
ship or of authority to dispose of the 
goods than mere possession. Leigh 
v. Mobile, ete., R. Co. 58 Ala. 165, 
whe 

[a] Reason for rule.—‘“Owners of 
chattels must frequently intrust oth- 
ers with their possession, and the af- 
fairs of men could not be conducted, 
unless they could do so with safety, 
so long as the possession of the chat- 
tel is not accompanied with some indi- 


Co, 
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from denying the authority of another to dispose of 
them,®? a bona fide purchaser of personal property 
does not acquire a title good as against the true 
owner by purchase from a bailee®® or a custodian 


cium of ownership or the right to 
sell.” Sherer-Gillett Co. v. Long, 318 
DN.,..432, 149) (NE 225) Pati 236 suieas 


162]; Drain v. La Grange State Bank, 
303 Ill. 330, 1385 NE 780. 
[b] “Clothing another person with 


the indicia of ownership (1) does not 
mean simply giving possession of a 
chattel.” Sherer-Gillett Co. v. Long, 
318 Ill. 432, 149 NE 225. [aff 236 Ill. 
A. 162]; Drain v. La Grange State 
Bank, 303 Ill. 330, 135 NE 780, 782. 
(2) “The bare possession of goods 
by one - . does not clothe him 
with power to dispose of the goods 
as though he were owner, or as having 
authority as agent to sell or pledge 
the goods, to the preclusion of the 
right of the real owner. If he sells 
as owner there must be some other 
indicia of property than mere posses- 
sion.” Levi v. Booth, 58 Md. 305, 314, 
42 AmR 332. : 


[c] Delay in recovering posses- 
sion.—The mere fact that the owner 
permits the property to remain in the 
possession of one wrongfully holding 
it and who has acquired it by tres- 
pass is not such conduct as precludes 
his assertion of title against a bona 
fide purchaser. Sargeant v. Marshall, 
28 S11, A Lies 


[d] Possession of government 
property by army officer.—The deliv- 
ery. by a quartermaster to an army 
officer of the possession of govern- 
ment property, properly used in the 
discharge of their duties, with no 
other or further evidence of property 
or of authority to sell, is not suffi- 
cient to enable a bona fide purchaser 
from the officer to hold the property 
claimed. Johnson v. Frisbie, 29 Md. 
76, 96 AmD 508. 

97. See infra § 655. 

98. Ala.—Leigh v. Mobile, ete., R. 
Co., 58 Ala. 165; Commercial Credit 
Co. v. Chevrolet Motor Co., 22 Ala. A. 
211, 114 S 273. 


Ark.—Jetton v. Tobey, 62 Ark. 84, 
34 SW 531. 


Cal.—Coats v. Moran, 67 Cal. A. 46, 
2270. Ps 213. 


Pe atte ee v. Carpenter, 24 Conn. 


Del.—Mears v. Waples, 9 Del. 62. 
spa C.—Bridget v. Cornish, 12 D. C. 


Ga.—Graham v. John Flannery Co., 
382 Ga. A. 713, 124 SE 729. 


Ill.—Drain v. La Grange State 
Bank, 303 Ill. 330, 135 NE 780; Mont- 
gomery Ward v. Roeder, 217 Ill.° A. 
89; Independent Brewing Assoc. v. 
Cooke Brewing Co., 169 Ill. A. 347; 
Schwamb Lumber Co. v. Schaar, 94 
Ill. A. 544; Ashland Block Assoc. v. 
Edward Thompson Co., 94 Ill. A. 501; 
Montague v. Ficklin, 18 Ill. A. 99. 
See Ianni v. Caros, 192 Ill. A. 541. 


Ind.—Bell v. Cafferty, 21 Ind. 411; 
Kitchell v. Vanadar, 1 Blackf. 356, 12 
AmD 249; Ingersoll v. Emmerson, 
Sey Ras 


owa.—Baebr v. Clark, 83 Iowa 3138, 
49 NW 840, 18 LRA 717. 


Ky.—Chesapeake, etc., R. Co. v. 
Wendt, 121 SW 661; Chism v. Woods, 
Hard. 531, 3 AmD 740. 


La.—Russell v. Favier, 18 La. 585, 
36 AmD 662; Moore v. Lambeth, 
La. Ann. 66. 


Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 127 Me. 172, 142 A 580; 
ane v. Borland, 14 Me. 77, 31 AmD 


Mich.—Nichols v. Montjeau, 132 
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for a special purpose.®® This is true even where | there is, additionally to the bailment, an option giy- 


Mich. 582, 94 NW 6. 
Mo.—Depew v. Robards, 17 Mo. 580. 


N. H.—Johnson v. Willey, 46 N. H. 
‘15; Bailey v. Shaw, 24 N. H. 297, 55 
Ze 241; Sargent v. Gile, 8 N. H. 


N. Y.—Austin v. Dye, 46 N. Y. 500; 
Paddon v. Taylor, 44 N. Y. 371, 10 
AbbPrNS 370; Ballard v. Burgett, 40 
N. Y. 314; Smith v. Clews, 33 Hun 
501 [rev on other grounds 105 N. Y. 
283, 11 NE 632, 59 AmR 502]; Linnen 
v. Cruger, 40 Barb. 633; Saltus v. 
Everett, 20 Wend. 267, 32 AmD 541. 


N. C.—Norfolk Southern R. Co. v. 
ees 104 N. C. 25, 10 SE 83, 5 LRA 


Oh.—Roland v. Gundy, 5 Oh. 202. 


Pa.—Kendall Produce Co. v. Termi- 
nal Warehouse, etc., Co., 295 Pa. 450, 
145 A 511; Mackay v. Benjamin 
Franklin Realty, etc., Co., 288 Pa. 207, 
135 A 613, 50 ALR 1164; Miller Piano 
Cosine Parker, 155. Pa..208; 26. Ay 303) 
30, AmSR °873;,..Crist. v.. Kleber}, 79 
Pas290: Quinn” v:..Dawvis, %S> Pa. 155 
Davis v. Bigler, 62 Pa, 242, 1 AmR 


393; Chamberlain v. Smith, 44 Pa. 
431; Lecky v. McDermott, 8 Serge. & 
R. 500; Hardy v. Metzgar, 2 Yeates 
347; Hoeveler-Stutz Co. v. Cleveland 


Motor Sales Co., 8 Pa. Dist. & Co. 615. 
R. I.—Woods v. Nichols, 21 R. I. 
537, 45 A 548, 48 LRA 773. 
Tenn.—Womack v. Smith, ot 
Humphr. 478, 54 AmD 51. 
Tex.—Dodd v. Arnold, 28 Tex. 97; 
Purity Creamery Co. v. Hays, (Civ. 
A.) 4 SW (2a) 1056; Russell v. Op- 
penheimer, 1 Tex. A. Civ. Cas. § 269. 
Utah.—Turnbow v. Beckstead, 25 
Utah 468, 71 P 1062. 
Vt.—Heacock v. Walker, 
_ 338. 


1 Tyler 


Va.—Ullman vy. Biddle, 53 W. 


Ww. 
Va. 415, 44 SE 280. 


_. Eng.—Marner v. Banks, 17 L, T. 
Rep. N. S. 147. 


But see Fitzhugh y. Anderson, 2 
Hen. & M. (12 Va.) 289, 3 AmD 625 
(a borrower, who so conducts himself 
with reference to the property that 
others are drawn in by these acts to 
give him credit, by his sale to a bona 
fide purchaser divested the true own- 
er of his title). 


“There is no controversy over the 
question that a mere bailee for hire, 
although put in possession of prop- 
erty does not acquire title to it in 
such wise as to confer it upon a third 
person. Men may lease their person- 
al property and deliver its possession 
and custody to the lessee, and if there 
are no other considerations entering 
into the transfer, the lease confers no 
absolute title and the buyer purchas- 
es at the peril of his own inquiry.” 
Bridget v. Cornish, 12 D. C. 29, 32. 


[a] Reason for rule.—‘‘The con- 
verse doctrine would tend to abridge 
that friendly intercourse among men 
which ameliorates society; for if the 
law is, that a man must consider, 
that every time he loans his horse to 
a poor neighbor! to go to the mill, 
or to call aid to his wife in the hour 
of nature’s difficulty, that he risks 
the sale of the property by the bor- 
rower, you will consider how far 
this will tend to restrain those acts 
of neighbourly kindness, which, when 
exercised by the opulent towards the 
poor, assume a portion of that chari- 
ty which is the ornament of christian 
and social life.’ Heacock v. Walker, 
1 Tyler (Vt.) 338, 342. 


[b] Maxim, he who trusts most 
shall lose most, is inoperative in such 
a situation to deprive the bailor of 
his title. Chism v. Woods, Hard. 


(Ky.) 531, 3 AmD 740. 


[c] Rule applied.—(1) Where a 
publishing company supplied books 
owned by it as a loan, to be replaced 
by later volumes as yet unissued 
which were to become the property of 
the bailee, and the old edition to be 
returned to the bailor, and where the 
bailee sold a number of the volumes 
thus loaned by it to a bona fide pur- 
chaser, the latter could not hold 
against the bailor. Ashland Block 
Assoc. v. Edward Thompson Co., 94 
Ill. A. 501. (2) A brewing company 
supplying bottled beer under con- 
tracts by whose terms only the beer 
was sold, and the vendees were ab- 
solutely bound to return the bottles, 
could recover the latter from bona 
fide purchasers from its customers, 
who were only bailees as to the bot- 
tles. Independent Brewing Assoc. v. 
Cooke Brewing Co., 169 Ill. A. 347. 
(3) The lessor of a quarry on regain- 
ing possession thereof could not pass 
title to rock theretofore sold by his 
lessee to plaintiffs, and set aside and 
left on the premises, the lessor being 
only a bailee for plaintiffs. Chesa- 
peake, etc., R. Co. v.. Wendt, 121 SW 
661. (4) Where the owner of sheep 
delivered them into the possession of 
another, on an agreement for a stipu- 
lated yearly rental and that the trans- 
feree Should keep the old stock good, 
such agreement to endure for a term 
of two years, a bona fide purchaser 
from the transferee under the above 
agreement could not hold against the 
transferror. Turnbow v. Beckstead, 
25 Utah 468, 71 P 1062. (5) Where 
goods were stored with a warehouse- 
man, and a part of them wrongfully 
taken and converted by him, an'd later 
he bought and paid for a quantity of 
the goods and thereupon took from 
those still stored with him an amount 
equal to that included in the sales 
contract, and sold them to a bona fide 
purchaser, the owner was justified in 
applying the sale and payment to 
those first wrongfully removed, and 
could recover from the bona fide pur- 
chaser those subsequently appropriat- 
ed by the warehouseman, ostensibly 
to his contract, as having been wrong- 
fully taken. Kendall Produce Co. v. 
Terminal Warehouse, ete., Co., 295 
Pa.450; 145,A 511, 


{d] Bailment for agistment.— 
Johnson vy. Willey, 46 N. H: 75. 


fe] Bailment for carriage.—Kitch- 
ell v. Vanadar, 1 Blackf. (Ind.) 356, 
12 AmD 249; Bailey v. Shaw, 24 N. 
H.'297, 55 AmD 241; Linnen v: Cru- 
ger, 40 Barb. (N. Y.) 633; Lecky v. 
McDermott, 8 Serge. & R. (Pa.) 500; 
Russell v. Oppenheimer, 1 Tex. A: Civ. 
Cas.’ $269. 


{[f] “Bailment for hire makes it 
possible for a dishonest bailee to sell 
the goods to an innocent purchaser, 
but such a sale: will not pass the title 
of the bailor, for he has done or omit- 
ted nothing that should estop him 
from asserting his ownership of the 
goods. The: contract of bailment 
made it necessary to give possession 
of the thing bailed to the bailee for 
special and temporary purposes of the 
bailment, but the title remained in 
the owner. The fault in such a case 
is that of the dishonest bailee.” Mill- 
er Piano) Co. v.. Parker, 155 Pa, 208, 
26 A 303, 804, 35 AmSR 873. 


{g] Payment of hire at the time 
of delivery to the bailee does not al- 
ter the rule. Chamberlain v. Smith, 
44 Pa, 431. y 


[h] Bailment for storage.—Com- 
mercial Credit Co, v. Chevrolet Motor 
Co., 22 Ala. A. 211, 114 S 273; Coats 
v. Moran, 67 Cal. A. 46, 227 P 213; 
Kendall Produce Co. v. Terminal 
Warehouse, etc., Co., 295 Pa. 450, 145 


A 511; Quinn v. Davis, 78 Pa. 15; 


Ullman vy. Biddle, 53 W. Va. 415, 44° 


SE 280. : 

[i] Lease of personal property.— 
Russell v. Favier, 18 La. 585, 36 AmD 
662; Miller Co. v. Parker, 155 Pa. 208, 
26 A 303, 85 AmSR 873; Hardy v. 
Metzgar, 2 Yeates (Pa.) 347; Dodd v. 
Arnold, 28 Tex. 97; Marner y. Banks, 
17 L. Tf. RepwiN. S. 147: 


{j] Goan.—Heacock v. Walker, 1 
Tyler (Vt.) 338. 

99. U. S—Gentry v. Singleton, 128 
Fed. 679, 63 CCA 231 [aff 4 Ind. T. 346, 
69 SW 898]. 


Ark.—Forrest v. Benson, 150 Ark. 
89, 233 SW 916. 


Colo.—Rocky Mountain Fuel Co, v.- 
George M. Sparling Coal Co., 26 Colo. 
A. 260, 143 P 815. 


Ga.—Padgett v. Ford, 117 Ga. 508, 
43 SE 1002. “ 

Tll.— Fawcett v. Osborn, 32 Ill, 411, 
83 AmD 278; Montague v: Ficklin, 18 
BI. A." 99: 


La.—Marks vy. Landry, 9 Rob. 525. 


Me.—Emerson y. Fisk, 6 Me. 200, 
19 AmD 206. 


Md.—William J. Lemp Brewing Co. 
v. Mantz, 120 Md. 176, 87 A 814; Hop- 
per v. Callahan, 78 Md. 529, 28 A 385. 


Mich.—Ball-Barnhart-Putman Co. 
v. Lane, 185 Mich, 275, 97 NW 727. 


Miss.—Unger y. Abbott, 92 Miss. 
563, 46 S 68, 181 AmSR 545. 


Nev.—Robertson y. C. O. D. Garage 
Co., 45 Nev. 160, 199 P 356. 


28h Y.—Wooster v. Sherwood, 25 N. 
Y. 278; Wilson v. Nason, 17 N. Y. Su- 
ee 155; Canales vy. Earl, 168 NYS 


Pa.—Mackay vy. Benjamin Franklin 
Realty, etc., Co., 288 Pa. 207, 135 A 
613, 50 ALR 1164. 


Jfex.— Mayes wv. Bruton, 1) Dex. 3x2 
Civ. Cas. § 699. 


Wash.—Hadley Warehouse Co. vy. 
Broughton, 126 Wash. 356, 218 P 257- 


Eng.—Wilkinson v. King, 2 Campb. 
335, 170 Reprint 1175; Farquharson 
v. King, [1902] A. C. 325. 


Alta.—Nachtigal v. Premier Motors, 
Ltd., [1929] 2 DomLR 190. 


{a] Rule applied.—(1) Where 
plaintiff engaged another to buy cat- 
tle for him on an arrangement by 
which they were to divide the profits, 
and the party thus hired employed a 
third person to help drive and care 
for the cattle for a wage to be based 
on the amount of the employer’s 
Share, and this third person went to 
a pasture and took from it certain of 
the cattle which he sold to a bona 
fide purchaser, the latter could not 
hold them as against plaintiff, Gen- 
try v. Singleton, 128 Fed. 679, 68 CCA 
231 [aff 4 Ind. T. 346, 69 SW 898]. 
(2) The owner of timber procuring 
another to convert the timber into 
cross ties, to be returned to him and 
sold and the proceeds divided be- 
tween the two, could recover the ties 
from one who had purchased. them 
bona fide from the sawyer at the 
time that they were in his possession 
to be worked on. Padgett v. Ford, 117 
Ga. 508, 43 SE 1002. (3) Where the 
owners of hides intrusted a large 
quantity of them to the owners of a 
tannery in another city to be tanned 
for a certain fixed price plus a certain 
share in the net profits, the hides 
when tanned to be redelivered to the 
owner at a place specified, and while 
the leather so manufactured from the 
hides was in the possession of the 
tannery company a member of the 
latter firm furtively under an as- 
sumed name without the owner’s con- 
sent shipped a large quantity to a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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en the bailee to purchase the property, which option 
is unexercised at the time of the sale to the bona, fide 


purchaser. 
Bailee to negotiate sale. 


A bona fide purchaser, 
from one to whom possession of goods is delivered on 
his fraudulent representation that he knows of a 
person interested in its purchase, with power to per- 
mit examination of the goods, but with no power to 
make an offer or conclude a sale,? or with power lim- 
ited to getting an offer for it or a match for it,? or 
to selling to the prospective customer and returning 
the goods or the money within the hour,* or to ne- 
gotiating with, but not selling to, the person spe- 
cifically named as interested, ‘the owner meanwhile 
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of showing them to the public generally, although 
with no power to sell them,® cannot hold the prop- 


erty as against the owner who has thus parted with 


goods.® 


retaining the documents of title,® or for the purpose 


third city, where, through an agent of 
his, also being under an assumed 
name, he sold the leather-to a bona 
fide purchaser, the latter acquired no 
title as against the owner. Fawcett 
v. Osborn, 32 11]. 411, 83 AmD 278. 
(4) Where the owner of logs employed 
others solely to raft them to market, 
a bona fide purchaser from those thus 
employed must yield to the owner. 
Marks v. Landry, 9 Rob. (Ia.) 525; 
Emerson vy. Fisk, 6 Me. 200, 19 AmD 
206. (5) Where the agent of a brew- 
ing company, employed to bottle and 
Sell beer, was given custody of a wag- 
on and harness, and of horses, to as- 
sist him in delivery, a bona fide pur- 
chaser of these articles from ‘him 
could not hold them against the brew- 
ery company. William J. Lemp Brew- 
ing Co. v. Mantz, 120 Md. 176, 87 A 
814. (6) One who purchased a farm, 
with the personal property on it, and 
then hired his vendor to stay there 
and farm the place for him, can re- 
cover, from a bona fide purchaser, 
chattels included in the sale of the 
farmer, which the subsequent pur- 
chaser bought from the farmer’s 
wife. Hopper v. Callahan, 78 Ind. 529, 
28 A 385. (7) Where a servant, sent 
to a compress with cotton by his em- 
ployer, with instructions to have the 
cotton weighed, and bring the slips 
and samples home, delivered the cot- 
ton as his own, got the slips, samples, 
and warehouse receipt, and sold it to 
a bona fide purchaser, the owner was 
entitled to recover the cotton, which 
remained his property. Unger v. Ab- 
bott, 92 Miss. 563, 46 S 68, 131 AmSR 
545. (8) One employed solely as an 
intermediate agent to forward goods 


-to their destination, without being in- 


trusted with any authority to sell or 
pledge, or with any of the documents 
of title, cannot convey to a bona fide 
purchaser a good title. Wilson v. 
Nason, 17 N. Y. Super. 155. 


[b] Custody, as chauffeur, of an 
automobile.—Canales v. Earl, 168 
NYS 726. 


[c] Sale by servant.—Mayes v. 
Bruton, 1 Tex. A. Civ. Cas. § 699, 

[d] Wharfinger.— Wilkinson 
King, 2 Campb. “335, 170 Reprint 1175, 

1., Conn.—Hart v. Carpenter, 24 
Conn, 427. 

Ill.—Montgomery Ward v. Roeder, 
297 Wis Aw s9. 

Minn.—Bjork vy. Bean, 56 Minn. 244, 
57 NW 657. 

N. H.—Sargent v. Gile, 8 N. H. 325. 

N. Y.—Ballard v. Burgett, 40 N. Y. 


214. 4 

Pa.—Crist v. Kleber, 79 Pa. 290; 
Chamberlain v. Smith, 44 Pa. 431; 
mae v. Dunn, 56 Pa. Super. 254. 


R. I.—Woods v. Nichols, 21 R. I. 
337, 45 A 548, 48 LRA 773. 
Tex.—Purity Creamery Co. v. Hays, 
(Civ. A.) 4 SW (2d) 1056. 
See also Taylor v. Applebaum, 154 
Mich. 682, 118 NW 492 (where the 


option had been exercised but the 
sale as yet remained executory). 


‘[a] Where acceptance of option to 
buy was to be expressed by payment 
of the purchase price, a sale prior to 
such payment conferred no title on 
the bona fide purchaser. Ballard v. 
Burgett, 40 N. Y. 314. 


[b] Rule applied.—(1) Where fur- 
niture was delivered under an agree- 
ment that, if paid for in six months, 
the bailee should have it at cost, but, 
if not paid for, he should pay a fourth 
of the cost price as rental, and with- 
in the six months before any payment 
he sold to a bona fide purchaser, the 
latter did not acquire by the sale a 
good title. Sargent v. Gile, lei 
3825. (2) Where a piano was leased 
for a fixed rent payable quarterly, the 
lease to terminate at the lessor’s op- 
tion if the rent were not paid, but 
the lessee to have the option to pur- 
chase exercisable at any time during 
the continuation of the lease, the 
sums paid as rent being deductible as 
part of the purchase price in case 
the option were exercised, and before 
exercise of the option the piano was 
sold at a tax sale of the lessee’s ef- 
fects, a bona fide purchaser thereof 
at a later private sale from the pur- 
chaser at the tax sale could not hold 
it against the lessor. Crist v. Kle- 
ber, 79 Pa., 290 


{c] Taking security for hire of 
property, even though coupled with 
an option to purchase, does not enable 
the bailee to transfer title. Werley 
v. Dunn, 56 Pa. Super. 254. 


2. Vines v. Jaffe Jewelry Co., 1 
Ala. A: 390, 55 S 440. 


8: Levi v.. Booth, 58 Ind. 305, 42 
AmR 332. 


4. Baehr v. Clark, 83 Iowa 313, 49 
NW 840, 13 LRA 717. 


5. Hamilton vy. Palmer, (Tex. Civ. 
A.) 265 SW 240. 


[a] Illustration.—Where plaintiff 
delivered his car to another on_ his 
representation that he would sell to 
a named person, possession being de- 
livered to him expressly for sale to 
such person, and, without plaintiff's 
knowledge, he took the automobile 
license receipt and invoice stealthily, 
the agreement being that he was to 
take the car to the named person and 
bring him back in it to plaintiff, and 
where he later returned, giving plain- 
tiff some cash and notes signed in 
the name of the person in question, 
stating that the latter could not leave 
his work but was willing to buy, 
part for cash, part for credit, and 
plaintiff assented to the transaction, 
and where, in fact, there was no such 
person as the named buyer, and the 
notes were bogus, and the professed 
intermediary had sold the car to de- 
fendant, a bona fide purchaser for 
cash, plaintiff was entitled to re- 
cover against the latter. Hamilton 
vy. Palmer, (Tex. Civ. A.) 265 SW 240. 


6. Smith v. Clews, 114 N. Y. 190, 


\ 


possession for a temporary and limited purpose.” 

[§ 653] (4) From Finder.* 
_the extent to which protection is to be accorded to 
bona fide purchasers, those purchasing from mere 
finders of property are to be considered as not hold- 
ing by. a title good against the owners of the lost 


As a limitation on 


[§ 654] (5) From One Who Obtained Goods Tor- 
tiously or Feloniously.+° 
personal property taken tortiously!! or wrongful- 
ly,?? as, where for instance, it has been taken by tres- 


A bona fide purchaser of 


21 NE 160, 11 AmSR 627, 4 LRA 392. 
7. See cases supra notes 2-6. 


[a] Reason for rule-—The owner 
in such case does not part with title 
to the property nor have any inten- 
tion to, and the fraudulent possessor 
thereof, having no title himself, can 
transfer none to any third person. 
Baehr v. Clark, 83 Iowa 313, 49 NW 
840, 18 LRA 717. 


8. Title to lost goods in general 


‘see Finding Lost Goods §§ 2-11. 


9. Ark.—Andrews v. Cox, 42 Ark. 
473, 48 AmR 68. 

Ga.—Papot vy. Gibson, 7 Ga. 530. 

Ind.— Stultz v. Miltenberger, 176 
Ind. 561, 96 NE a Bell v. Cafferty, 
21 Ind, 411. 

Mo.—Depew v. Ronarees 17 Mo. 580; 
International Harvester Co. v. Tyler 
Warehouse Co., (A.) 253 SW 400; 
Walsh Tie, ete., Co. v. Chester, etc., 
R. Co., 184 Mo. A. 26, 167 SW 614. 

Hhg.--Cundy v. Lindsay, 3 App. 
Cas. 459. 

Can.—Grossman v. Barrett, [1926] 
Can.’ S: (C. 129, [1926] 1 DomLER 257 

10. Effect of fraud generally see 
supra § 647. 

False personation see supra § 648. 


11. Dean v. Yates, 22 Oh. St. 388; 
Surles v. Sweeney, 11 Or. 21, 4 P 469. 
12. Ariz—yYates v. 


Russell, 20 
Ariz. 338, 180 P 910. . 
Colo.—Heishman vy. Hope, 79 Colo. 
1, 242 P 782. 


Del.—Boulden v. Gough, 20 Del. 48, 
54 A 693. 

Ga. Huff v. Odom, 49 Ga. 395; 
Baker v. Central Grocery Co., 15 Ga. 
A. 877, 83 SE 504. 


Ill—Jennings v. Gage, 13 Ill. 610, 
56 AmD 476; Raleigh Mfg. Co. v. 
Great Western Smelting, ete., Co., 227 
Till. A. 221; Sargeant v. Marshall, 28 
TL AL Lae 


Ind.—Bell v. Cafferty, 21 Ind. 411. 


Mo.—Wilson v. Crocket, 43 Mo. 216, 
97 AmD 389. 


Nev.—Robertson v. C. O. D. Garage 
Co., 45 Nev. 160, 199 P 356. 


N. Y.—Ely v. Ehle, 3 N.Y. 506; 
Ross _v. Cassidy, 27 HowPr 416; 
Wheelwright v. Depeyster, 1 Johns. 
471, 3 AmD 345. 


Or.—Surles v. Sweeney, 11 Or. 21, 4 
P 469. 

Eng.—Morrisson Vv. 
[1908] S. C. 332. 

See O’Neill v. Thompson, 152 Mich. 
396, 116 NW ‘399 (a bona fide pur- 
chaser from one who had previously 
sold the property to another and then 
acquired possession of it again with- 
out any evidence showing in what 
manner this later possession was ac- 
quired cannot hold against the true 
owner). 

[a] eee of property by ven- 
dee under prior rescinded sale.— 


Robertson, 
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pass,!* does not, by his purchase, acquire a title good 
against the true owner; and this is true although the 
wrongful act by which the seller acquires possession 
Thus, where goods 
have been obtained by theft, a subsequent bona fide 


is the act of another person.'4 


Where property sold and-only par- 
tially paid for is redelivered to the 
vendor in return for the cancellation 
of the remainder of the purchase 
price, and later the vendee retakes 
the property by a trespass and sells 
to a bona fide purchaser, the latter 
acquires no title available against the 
true owner. Sargeant v. Marshall, 28 
a Aten hits 


{b] Taking by individual soldiers 
in time of war.—Where property is 
taken by soldiers in time of war but 
it does not appear that it was taken 
or disposed of according to the orders 
and regulations of the army pre- 
scribed by the governmental or mili- 
tary authorities for the purpose, a 
subsequent bona fide purchaser can- 
not hold the property against the 
owner from whom it has been taken. 
Huff v. Odom, 49 Ga. 395. See Wilson 
v. Crocket, 43 Mo. 216, 97 AmD 389 
(where there was no evidence as to 
how the goods came into the hands of 
the military forces). 

[ec] Invalid decree of prize court. 
—Property taken at sea, condemned, 
and sold as prize by a tribunal pur- 
porting to be, but not in law, a prize 
court, can be reclaimed by the orig- 
inal owner as against a subsequent 
bona fide purchaser. Wheelwright v. 


Depeyster, 1 Johns. (N. Y.) 471, 3 
AmD 345. 
13. U. S.—Southern Pac. Co. v. 


Bank of America, 23 F. (2d) 939. 
Ala.—-Kinney v. Cullman County 

Farm Bureau, 217 Ala. 569, 117 S189. 
Ariz.—Yates v. Russell, 20 Ariz. 

338, 180 P 910. 

‘Ark.—Warren Stave Co. v. Hardy, 

130 Ark. 547, 198 SW 99, LRA1918B 

183. 


Ill.— Sargeant v. Marshall, 28 Ill. A. 


l(t 
Ky.—Reid v. King, 89 Ky. 388, 12 
SW 772, 11 KyL 615; Strubbee v. 
Cincinnati R. Co.; 78 Ky. 481, 483, 39 
AmR 251. 
Mo.—Third Nat. Bank vy. 


Smith, 
107 Mo. A. 178, 81 SW 215, 


217. 

N. Y.—Williams v. Merle, 11 Wend. 
80, 25 AmD 604. 

Pa.—Miller Piano Co. v. Parker, 
155 Pa. 208, 26 A 303, 35 AmSR 873. 


“One individual cannot take posses- 
sion of personal property belonging 
to another and pass the title as 
against the owner by a sale, even if 
the purchaser buys in good faith. 
This is always true, unless the own- 
er was guilty of laches.’’ Third Nat. 
Bank vy. Smith, supra. 


[a] Rule applied.—A trespasser 
who cuts logs upon another’s land ac- 
quires no right or interest in the tim- 
ber removed by him, and a purchaser 
from him, although innocent, acquires 
no greater right or interest than the 
trespasser had. Warren Stave Co. 
v. Hardy, 130 Ark. 547, 198 SW 99, 
LRA1918B 183; Reid v. King, 89 Ky. 
388, 12 SW 772, 11 KyL 615. 


[b] Mistake.—(1) Where the prop- 
erty of two persons is stored togeth- 
er in a warehouse, and by mistake the 
owner of one lot sells and delivers ‘to 
a bona fide purchaser .the other lot, 
the purchaser acquires no title there- 
to as against the owner. Kinney v. 
Cullman County Farm Bureau, 217 
Ala. 569, 117 S 189. (2) Where a car- 
rier mistakenly takes goods from a 
warehouse under the belief that they 
were those which he was to deliver, 
and, on, discovering the mistake, pro- 
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cured a sale of them to a bona fide 
purchaser, the latter could not hold 
them as against the true owner. Wil- 
liams v. Merle, 11 Wend. (N. Y.) 80, 
25 AmD 604. 


Heishman y.. Hope, 79 Colo. 1, 


14. 
242 P 782. 
[a] Rule applied.—W here goods 


are taken from a buyer in possession 
by virtue of an attachment against 
his seller, and are later wrongfully de- 
livered by the attaching creditor to 
his debtor, the seller, upon some set- 
tlement being made, and by the debt- 
or sold to a bona fide purchaser, the 
latter cannot hold against the first 


buyer. Heishman v. Hope, 79 Colo. i 
242 P 782. 
15. U. S—Gentry v. Singleton, 128 


Fed. 679, 63 CCA 231 [aff 4 Ind. T. 346, 
69 SW 898 8]. 

Ariz.—Yates v. Russell, 20 Ariz. 338, 
180 P 910. 

Ark.—Sadler v. Lewers, 42 Ark, 148. 


Cal.—Knapp v. Lyman, 44 Cal. A. 
283, 186 P 385. 
Ga.—Barrett v. Miller, 36 Ga. A. 


48,135 SBE 111. 

Tll—Sharp v. Parks, 48 Til. 511, 95 
AmD 565; Raleigh Mfg. Co. v. Great 
Western Smelting, etc., Co., 227 Ill. 
A. 221; Cassidy v. Elk Grove Land, 
COs u (Crone Se LEU BE BIG). 

Ind.—Robinson y. Skipworth, 23 
Ind. 311; Bell v. Cafferty, 21 Ind. 411. 

Iowa. 7 
Mut. Ins. Co., 195 Iowa 141, 190 NW 
150, 30 ALR 657. 

La. X 
well, 167 La. 667, 120 S 45 [mod 9 La. 
A. 651, 120 § 250]. 


Mass*—Deshon y. Bigelow, 8 Gray 
oe 


Mich.—Ball-Barnhart-Putman Co. 
v. Lane, 135 Mich. 275, 97 NW 727. 
See also Morgan v. Hodges, 89 Mich. 
404, 50 NW 876, 15 LRA 438 (an 
agreement between a bona fide pur- 
chaser of stolen property and its 
owner, whereby the former is per- 
mitted to retain a portion upon re- 
turning the remainder, is void for 
want of consideration). 

Mo.—Wilson v. Crocket, 43 Mo. 216, 
97 AmD 389; Depew v. Robards, 17 
Mo. 580; International Harvester Co. 
v. Tyler Warehouse Co., (A.) 253 SW 


400; Walsh Tie, etc., Co. v. Chester, 
ra R. Co., 184 Mo. A, 26, 167 SW 


Nev.—Robertson v. C. O. D. Garage 
Co., 45 Nev. 160, 199 P 356. 


N. Y.—Paddon v. Taylor, 44 N. Y. 
371, 10 AbbPrNS 370; Phelps v. Mc- 
Quade, 158 App. Div. 528, 148 NYS 
822 [aff 220 9N. SY: 232) 115 NE 441, 
LRA1918B 973]; Lovell v. Shea, 60 
N. Y. Super.,.412, 18 NYS 193; Bry- 
ant v. Century Bank, 155 NYS 1010 
[aff 169 NYS 1086 mem]; Mowrey vy. 
Walsh, 8 Cow. 238. 


Tenn.—Godwin v. ‘Taenzer, 
Tenn. 101, 119 SW 1133. 


Tex.—Dodd v. Arnold, 28 Tex. 97; 
Sandford v. Wilson, 2 Tex. A. Civ. Cas. 
§ 247. 


Wash.—Hadley Warehouse Co. v. 
Broughton, 126 Wash. 356, 218 P 257; 
Linn v. Reid, 114 Wash. 609, 196 P 
13; Black Diamond State Bank v. 
Johnson, 104 Wash. 550, 177 P 340, 3 
ALR 235. - 

Eng.—Cundy v. Lindsay, 3 App. Cas. 
Fy Farquharson vy. King, [1902] A. 
. 325. : 
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purchaser is not accorded protection against a suit by 
tthe original owner.'® 
been said to operate as to property obtained by felony 
generally,1® as by a contract induced by such fraud 


Although the same rule has 


Can.—Grossman v. Barrett, [1926] 
Can. S. C. 129, [1926] 1 DomLR 257. 


Alta.—Nachtigal v. Premier Motors, 
Ltd., [1929] 2 DomLR 190. 


Ont.—McKenna v. Prieur, 
L, 289, [1926] 2 DomLR 460. 


And see cases supra notes 12, 13. 


[a] As against third persons.— 
The purchaser in good faith of a sto- 
len automobile has title and right to 
possession aS against all the world, 
except the rightful owner. Barnett 
v. London Assur, Corp., 138 Wash. 673, 
245 P 3, 46 ALR 526. 


[b] Larceny in combination with 
other offensesi—Whether the act of 
depriving the owner of his property 
be straight larceny, or conspiracy and 
larceny compounded, it would be as 
futile in one case as the other to 
pass title from the owner. Yates v. 
Russell, 20 Ariz. 338, 180 P 910. 


[ec] Statutory definition of “lar- 
ceny.”—When it is provided that no 
sale of property obtained by larceny, 
robbery, or burglary shall divest the 
true owner of title, and at the time 
of enactment a statute exists defin- 
ing “larceny” as the fraudulently 
stealing, taking, and carrying, lead- 
ing, or driving property away or em- 
bezzlement or false personation of 
another, it is as if this definition were 
written into the statute with respect 
to sale, and this statute governs and 
includes all that is larceny within the 
meaning of the statutory rule, al- 
though subsequently the definition of 
“larceny” is enlarged to include any 
obtaining of property by false pre- 
tenses, which: was a separate offense 
at the time of the enactment of the 
provision with reference to. sales. 
ads v. Reid, 114 Wash. 609, 196 P 


56 Ont. 


[d] Conviction of thief need not 
be had in this country prior to the 
recovery of stolen goods from a bona 
fide purchaser. Hoffman v. Carow, 22 
Wend, (N. Y.) 285. 


[e] Intention.—The fact that it is 
not the intention of those taking 
goods to deprive the owner of the 
entire value of the property, but only 
a portion thereof, does not change the 


result. Raleigh Mfg. Co. v. Great 
Western Smelting, etc., Co., 227 Ill. 
A. 221. 

16. Ariz—yYates v. Russell, 20 


Ariz. 338, 180 P 910 [cit Cyc]. 


La.—Russell v. Favier, 18 La. 585, 
36 AmD 662. 


Mass.—Rowley vy. Bigelow, 12 Pick. 
307, 23 AmD 607. See Sawyer Lum- 
her Co, ‘vi- Boston, etc, Ro 'Co., 178 
Mass. 502, 538 NE 912 (construing the 
law of New York in evidence in the 
case and refusing to consider that not 
put in evidence; and reaching the 
conclusion on the law then before it 
that, as oral false pretences are not 
punishable as a felony in New York, a 
bona fide purchaser of property ob- 
tained by such means could ‘hold 
against the defrauded original own- 
er). 

Minn.—Cochran v Stewart, 21 Minn. 
435. 


Mo.—Windle v. Citizens’ Nat. Bank, 
204 Mo. A. 606, 216 SW 1020. 


N. Y.—Lovell v. Shea, 60 N. Y. Su- 
per. 412, 18 NYS 193; Trigg v. Hitz, 
17 AbbPr 4385; Mowrey v. Walsh, § 
Cow. 288. 

Philippine.—U. S. v. 
Philippine 225. 


Almazan, 20 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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as involves a public wrong,!7 in practice the rule is 
not extended to all acts which are felonies,!® but is 
properly to be confined only to property acquired by 
conduct which was felony at common law!® or by 
such a felony as involves wrongfully taking the goods 
without the owner’s consent rather than acquiring 
them under delivery from him induced by false repre- 
sentations;*° and the mere fact that they are ac- 
quired by any conduct amounting, by statute, to a 
felony is not sufficient.2! 


Statutory right to reimbursement. Under statutes 
providing in substance that, if a thing lost or stolen 
be bought in good faith in a fair or public market, 
or at a public sale, or from a trader or person deal- 
ing in similar articles, the owner cannot reclaim it 
without reimbursing to the purchaser the price to 
be paid for it,?? the owner is still entitled to recover 
the property from a bona fide purchaser,?? even at 
a sale of the sort deseribed,?4 but one who has bought 
under such circumstances ean hold the property un- 
til satisfaction of his claim for reimbursement.?° 


The purchaser must prove himself within the pro-. 


tection of the statute before he can demand reim- 
bursement.?® He cannot claim to have bought from 
a dealer in similar articles where he bought from 
a person whom the evidence shows has no trade or 

[a] Estafa.—The true owner may 
at all times follow his property which 
has been taken from him by the crime 


of estafa and recover its value from a 
subsequent taker. U. S. v. Almazan, 
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ceny or by the statutory crime “of 
false pretenses is immaterial, 
neither case could they transfer. a 
right to a bona fide purchaser which 
would prevent recovery by the true 
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business, except that of disposing of stolen proper- 
ty.27 The right given by statute is merely a pos- 
sessory lien,?* and if a bona fide purchaser, although 
within its protection, has voluntarily parted with 
possession of the goods, he cannot, lacking posses- 
sion, assert the right to renmbuiseniedt, 2 Also, 
when the property has been removed from, and while 
it is out of, the jurisdiction wherein such statutory 
right has been created, the right of the owner to 
recover the goods without reimbursement is regarded 
as having been restored.*° But, where such a stat- 
utory provision appears in a chapter of the code 
relating to prescription and immediately following 
a section setting out the length of time requisite 
for the title of movables to pass by prescription,?+* 
it is to be construed in connection with the section 
thus preceding it,*? and its effect is to provide that 
a bona fide purchaser of goods lost or stolen under 
the cireumstances described by holding for the pre- 
scriptive period does not acquire title but only the 
statutory right to reimbursement,** and that, if such 
a purchaser of such goods has held for less than the 
statutory period, he has not even the right to reim- 
bursement.** 


[§ 655] (6) From One Having Apparent Title or 


ee Y. 232, 115 NE 441, LRA1918B 

[d] Larceny by trick, but by a de- 
vice resulting in acquiring the own- 
er’s consent to transfer of possession 


as in 


20 Philippine 225. 


17. Neff v. Landis, 110 Pa. 204, 1 
AD ATS 


18. See cases infra notes 19-21. 

Loerbellave Catierty: 21) slnadayA 11: 
Phelps v. McQuade, 158 App. Div. 528, 
143 Nis, 822) [aft 220: No WY. 232, 115 
NE 441, LRAI1918B 973]. 

20. Ariz—Yates v. Russell, 20 


Ariz. 338, 180 P 910. 
Ind.—Bell v. Cafferty, 21 Ind. 411. 


Minn.—Cochran vy. Stewart, 21 
Minn. 435. 


Va.—Williams v. Given, 6 Gratt. (47 
Va.) 268. 


Eng.—Folkes v. King, 
B. 282. 


“The common law rule, both in its 
reason and spirit, assumes that a 
person who has acquired goods by 
means of a felony, has acquired them 
by other means than a purchase from 
the owner, and a delivery by the own- 
er, with intent to part with his title.” 
Bell v. Cafferty, 21 Ind. 411, F 


“The true rule, as we think, is that 
in case of the sale and delivery by the 
owner of personal property, although 
he may have been induced to make 
such sale and delivery by fraudulent 
acts and representations of the ven- 
dee, amounting to a felony by statute, 
the vendee may convey a good title 
to a bona fide purchaser.” Cochran 
v. Stewart, 21 Minn. 435, 440. 


[1923] 1 K. 


21. Ind.—Bell v. Cafferty, 21 Ind. 
411. 

Minn.—Cochran v. Stewart, 21 
Minn. 435. 


N. Y.—Phelps v. McQuade, 158 App. 
Div. 528, 1483 NYS 822 [aff 220 N. Y. 
ogee ‘NE 441, LRA1918B 973]. 

Va.—Williams v. Given, 6 Gratt. 
(47 Va.) 268. 

Wash.—Linn v. Reid, 
609, 196 P 13 [cit Cyc]. 

Eng.—Folkes v. King, [1923] 1 K. 
B. 282 [rev [1922] 2 K. B. 238]. 

But see Knapp v. Lyman, 44 Cal. 
A. 283, 186 P 385 (whether the wrong- 
doers obtained the property by lar- 


114 Wash. 


owner). 


“The legislature have, by statute, 
made both forgery and the obtaining 
of goods under false pretenses fel- 
onies. How shall these statutes be 
construed? Shall they be held to af- 
fect only those who are guilty of the 
offenses or shall they be construed to 
affect the rights of third persons 
growing out of contracts? We think, 
on the most obviously just principles, 
these statutes should affect those only 
who are guilty of the offenses named. 
They should not be held to either 
abridge or enlarge the rights of third 
persons, who are innocent of any 
wrong. In short, they should not be 
held to make a contract void, so far 
as innocent parties are concerned 
which was only voidable at common 


laws SeeSell wae Cattery. cing. 411 
417. 
{a] Reason for rule.—The basis of 


protection to the bona fide purchaser 
being the voluntary act of the original 
vendor, the rights as between them 
ought not be changed merely by a 
statutory change in the designation of 
and punishment for the act of the 
fraudulent vendee. Cochran v. Stew- 
art, 21 Minn. 435. 


[b] “The nature or degree of pun- 
ishment which the law may attach to 
the fraudulent pretense or contriv- 
ance, cannot affect the title of the 
subsequent innocent purchaser. The 
knowingly passing of counterfeit 
money in payment of goods purchased, 
was not a felony at common law, but 
was punishable as a cheat; and its 
having been made a felony by stat- 
ute has no bearing upon the consent 
of the owner to part with his prop- 
erty. His consent, and the means 
employed to obtain it, are just the 
same since that they were before the 
statute.” Williams v. Given, 6 Gratt. 
(47 Va.) 268, 273. 


[ce] .Fraud.—A bona fide purchaser 
of goods will be protected where his 
vendor obtained the goods by fraud 
if the fraudulent act is a felony by 
statute only, and would not have been 
at common law. Phelps v. McQuade, 
158 App. Div. 528, 148 NYS 822 [aff 


so as to bring the situation within 
the terms of the Factor’s Act, does not 
so affect the goods that a bona fide 
purchaser will not be_ protected. 
Folkes v. King, [1923] 1 K. B. 282. 


[e]) Punishment as for larceny.— 
Under Code (1876) § 4353, punishing 
a tenant who removes or sells crops 
to ‘hinder, delay, or defraud credi- 
tors as if he had stolen it, such con- 
duct is not made larceny but the stat- 
ute expressly recognizes the owner- 
ship and punishes the fraudulent ex- 
ercise of the rights or incidents 
thereof, so that such a statute does 
not operate to affect the title acquired 
by a bona fide purchaser from the ten- 
ant. Scaife v. Stovall, 67 Ala, 237. 


22. See statutory provisions, 


23. Grossman v. Barrett, [1926] 
Can. S. C. 129, [1926] 1 DomLR 257; 
McKenna y. Prieur, 56 Ont. L. 289, 
[1925] 2 DomLR 460, 462. 


“This article does not affect the ti- 
tle to the thing which was stolen.” 
McKenna y. Prieur, supra. 


24. Grossman vy. Barrett, [1926] 
Can. S. C. 129, [1926] 1 DomLR 257. 
25. Grossman v. Barrett, supra, 


26. Gravel v. Iowa Farmers Ins. 
Co., (Can.) [1926] 3 DomLR 699; BAG. 
nix Assur. Co. v. Laniel, 59 Ont. L. 55, 
[1926] 3 DomLR 301. 


27. Phoenix Assur. Co. vy. Laniel, 
supra. 
28. McKenna v. Prieur, 56 Ont, L. 


289, [1925] 2 DomLR 460. 

29. McKenna v. Prieur, supra. 

30. Phoenix Assur. Co. v., Laniel, 
59 Ont. L. 55, [1926] 3 DomLR 301; 
McKenna’ v. Prieur, 56 Ont. L. 289, 
[1925] 2 DomLR 460. 

31. See statutory provisions. 

82. Securities Sales Co. v. Black- 
well, 167 La. 667, 120 S 45 [mod 9 La. 
A. 651, 120 S 250). 

33. Securities Sales Co. v. Black~ 
well, supra. 

34. Securities Sales Co. v. Black- 
well, supra. 
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Authority To Sell.*° 


35. Equitable estoppel generally 
See Estoppel §§ 116-2038. 

36. U. S—Calais Steamboat Co. v. 
Scudder, 2 Black 372, 17 L. ed. 282; 
Gentry v. Singleton, 128 Fed. 679, 63 
CCA 231 [aff 4 Ind. T. 346, 69 SW 898]. 


Ala.—Spira v. Hornthall, 77 Ala. 
Silic 
Cal.—Gardiner v. McDonogh, 147 


Cal. 313, 81 P 964. 


Fla.—Glass vy. Continental Guaran- 
ears 81 Fla. 687, 88 S 876, 25 ALR 
312. 

°Tll—Drain v. La Grange State 

Bank, 303 Ill. 330, 135 NE 780; Young 
v. Bradley, 68 .Ill.'553;° Brundage v. 
Campyi2iiylil. 4330. 


Ind.—Guaranty Discount Corp. v. 
Bowers, (A.) 158 NE 231. 5 


La.—Britton v. Harvey, 47 La. Ann, 
259, 16 S 747; Conner v. Hill, 6 La. 
Ann. 7; Moore v. Lambeth, 5 La. Ann. 
66; Adamson y. Busbey, 1 La. A. 50. 


Md.—tLevi v. Booth, 58 Md. 305, 42 
AmR 332. 

Mich.—Ball-Barnhart-Putman Co. 
v. Lane, 135 Mich. 275, 97 NW 727. 


Minn.—Flanigan v. Pomeroy, 85 
Minn. 264, 88 NW 761; Armstrong v. 
Freimuth, 78. Minn. 94, 80 NW 862; 
Cochran vy. Stewart, 57 Minn. 499, 59 
NW 543. 

Mo.—HEss v. Griffith, 128 “Mo. 50, 30 
SW 3438; Depew v. Robards, 17 Mo. 
580; Lawless v. Guelbreth, 8 Mo. 139; 
Third Nat. Bank y. Smith, 107 Mo. A. 
178, 81 SW 215. 

N. Y.—Smith v. Clews, 114 N. Y. 
190, 21 NE 160, 11 AmSR 627, 4 LRA 
392; Dows v. Kidder, 84 N. Y. 121; 
Rawls v. Deshler, 4 Abb. Dec. 12, 3 
“Keyes 572, 3 Transcr. A. 91, 33 How 
Pr 611 [aff Sheld. 48, 28 HowPr 66]; 
Island Trading Co. v. Berg Bros., 209 
App. Div. 68, 204 NYS 523 [aff 239 N. 
Y. 229, 146 NE 345]; Goodenough v. 
Spencer, 2 Thomps. & C. 508, 15 Abb 
PrNS 248, 46 HowPr 347; Saltus v. 
Everett, 20 Wend. 267, 32 AmD 541. 


Oh.—Dean y. Yates, 22 Oh. St. 388. 


Okl.—Kuykendall v. Lambert, 68 
Okl. 258, 173 P 657. 

Or.—Neppach vy. Mitchell, 
1109. 

Pa.—Kendall Produce Co. v. Termi- 
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nal Warehouse, etc., Co., 295 Pa. 450, 
145 A 511; Henry v. Philadelphia 
Warehouse Co., 81 Pa. 76; Davis v. 


Bigler, 62 Pa. 242, 1 AmR 393: Hoeve- 
ler-Stutz Co. v. Cleveland Motor Sales 
Co., 8 Pa, Dist..& Co. 615. 


Ss. C.—Carmichael v. Buck, 44 S. C. 
L. 332, 70 AmD 226. 

Tex.—Davis v. Loftin, 6 Tex. 489; 
F. L. Shaw Co. v. Coleman, (Civ. A.) 
236 SW 178. 

Utah.—Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 

Wash.—Gramm-Bernstein Motor 
Truck Co. v.'Todd, 121 Wash. 145, 209 
128 

Eng.—Commonwealth Trust v. Ako- 
ie (HP NSC 


Can.—Peoples Bank vy. 
Canis. C:° 429 


Alta.—Nachtigal v. Premier Motors, 
Ltd., [1929] 2 DomLR 190. 


“A purchaser may buy with equal 
confidence and safety, where the ap- 
pearances of ownership, created by 
the original owner, are such as to pro- 
duce a reasonable belief of its actual- 
ity, as also where it is in fact absolute 
and unconditional.” Spira v. Horn- 
thall, 77 Ala. 137, 146. 


Hstey, 34 


If the owner of goods invests 
another with the indicia of an absolute title thereto 
or of authority to transfer them, 
while the property is in his possession, sells it to a 


SALES 


and the latter, 


{a] Other statements of rule.—(1) 
“[If] the real owner of the goods has 
so acted as to clothe the seller or 
pledgor- with apparent authority to 
sell or pledge, he will, even by the 
common iaw, be precluded from deny- 
ing as against those who may have 
acted on the faith of the apparent 
authority, that the had given such 
authority.” Levi v. Booth, 58 Md. 
305, 42 AmR 832. (2) “Where the true 
owner holds out another or allows 
him to appear as the owner of, or as 
having full power of disposition over 
the property, and thus leads a third 
person to do what he would not oth- 
erwise ‘have done, the owner will not 
then be allowed to subject such third 
person to loss or injury by disappoint- 
ing the expectations upon which he 


acted.’”’ Kuykendall v. Lambert, 68 
ORM 2587 1738 P | 65 Ti 6a9s E 
[b] Reason for rule.—To permit 


goods to go into the full possession 
of another, with all the insignia of 
possession thereof and of apparent 
title, and to'leave it open to go be- 
hind that permission so given and 
accompanied, would bring “confusion 
into mercantile transactions. Com- 
monwealth Trust Co. v. Akotey, 
[1926] A. CG. 72. 


{c]| “The maxim, nemo plus juris 
transferre potest quam se ipse habet 
[45 C. J. p 1381] ‘has no application 
where the owner of gocds has _ so 
lent himself as to accredit the title 
of another person.” Peoples Bank v. 
Hstey, 34 Can. S. C. 429, 434. 


{[d] Rule applied.—(1) Where the 
owner of logs transferred them under 
a conditional sale agreement to an- 
other, and later a third person tele- 
phoned and inquired about them, and 
the owner, knowing or having reason 
to believe that such person intended 
to buy, told ‘him that the logs had 
been sold to the conditional vendee, 
without any warning of the nature of 
the transaction, whereupon the per- 
son telephoning bought them from the 
conditional vendee bona fide, such 
original owner is precluded to deny 
the title of the conditional vendee. 
Peoples Bank v. Estey, 34 Can. S. C. 
429. (2) Where the owner of goods 
intrusted his son with property and 
authorized him to sell it, and the son 
represented that a third person was 
his partner and had authority to dis- 
pose of the property, the owner is 
estopped to set up his title as against 
a bona fide purchaser from such third 
person. Conner v. Hill, 6 La. Ann. 7. 
(3) Where a person residing in Cali- 
fornia employed an agent to contract 
for and superintend the building of a 
vessel at New York, furnishing him 
with funds for the purpose and spe- 
cially directing ‘him to give himself 
out as the true owner and conceal the 
interest of the principal, and where 
accordingly the agent made all the 
contracts in his own name and had the 
vessel registered as his own property, 
the principal was precluded to deny 
the agent’s title after a sale of the 
vessel to a bona fide purchaser. 
Calais Steamboat Co. v. Scudder, 2 
Black (U. S.) 872, 17.L. ed. 282. 


[e] Criminal act.—It has been said 
that the above rule does not apply if 
the apparent title or authority was 
obtained by means of a criminal act 
on the part of the person thus in- 
vested. Windle v. Citizens’ Nat. 
Bank, 204 Mo. A. 606, 216 SW 1020. © 


{f] Fraud.—The doctrine by which 
the true owner is precluded operates 
even though in bestowing the ap- 
parent ownership and right of dis- 


bona fide purchaser who relies on such possession 
and indicia of title thereto, the owner is precluded 
from asserting his claim as against such purchaser ; 
and so, when “the owner of property by his own vol- 
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posal he has been imposed upon and 
deceived. Depew v. Robards, 17 Mo. 
gi 

g] Failure to pursue promptly.— 
Gh “Where goods are wrongfully taken 
from the owner, there is no duty on 
him to exercise diligence in pursu- 
ing them, and his omission to take 
prompt action to recover them is not 
such conduct or so indicative of ap- 
parent title or authority as to pre- 
clude him from asserting title against 
a bona fide purchaser during such 
time (Sargeant v. Marshall, 28 Ill. A. 
177; Nichols v. Montjeau, 132 Mich. 
582, 94 NW 6), (2) at least if he has 
no reason to expect that a transfer 
of them is contemplated (Nichols v. 
Montjeau, supra). 

{h] Delay in presenting purchase- 
money check, dishonored for lack of 
funds, does not preclude the seller of 
cotton from claiming title against the 
subsequent purchaser by virtue of 
Civ. Code (1910) § 4126, unless the 
original buyer has sustained loss by 
reason of such delay. Anchor Duck 
Mills v. Harp, 40 Ga. A. 563, 150 SE 
572. 

[i] Circumstances or conduct not 
constituting indicia of right to dis- 
pose.—(1) The issuance of an au- 
tomobile license in the name of one 
not the owner is not of itself such 
indicium of ownership in the person 
named as precludes the true owner’s 
claim. Forrest v. Benson, 150 Ark. 
89, 233 SW 916. (2) Permitting the 
name of another, as “distributor,” to 
be painted on a wagon, bailed to such 
distributor to assist him in delivering 
the bailor’s products, does not pre- 
vent the owner from claiming against 
a bona fide purchaser (William J. 
Lemp Brewing Co. v. Mantz, 120 Md. 
176, 87 A 814), (3) nor does it that the 
lessee of a carriage is permitted t« 
have his coat-of-arms painted there- 
on, if it is customary for those hiring 
carriages to do so (Marner v. Banks, 
17 L. T. Rep. N..S. 147). (4) Where a 
hay and grain merchant, being solicit- 
ed by a stranger who claimed to have 
a load of hay to sell, agreed to buy 
it from him, and thereupon the 
stranger informed an owner of hay 
thereof and accompanied the owner, 
With the hay, to plaintiff's place of 
business, and while the owner was un- 
loading the stranger asked and pro- 
cured from him the weigther’s certifi- 
cate and with the same arranged the 
amount due and collected it from the 
dealer and went away, the intrusting 
of the stranger with the weigher’s 
certificate, by the owner, who thought 
the stranger an agent of the hay mer- 
chant, was not sufficient to confer up- 
on him the indicia of title or author- 
ity to dispose of the goods. Brock- 
haus v. Klein, 8 Oh. Dec. (Re- 
print) 487, 8 CineLBul 205. (5) 
Merely shipping goods addressed 
to’ the consignee, while retaining 
the bills of lading, confers no in- 
dicia of ownership on the consignee. 
Freeman v. Kraemer, 63 Minn. 242, 65 
NW 455. (6) The owner is not pre- 
cluded from denying title in a bona 
fide purchaser by reason of the fact 
that he delivered goods, to one whose 
false personation resulted in their be- 
ing no contract, on a truck bearing the 
name of the bona fide purchaser, espe- 
cially where the owner is not shown 
to have had any knowledge as to the 
business which was being conducted 
in that name nor that it was not a 
mere trucking concern. Freeport, 
etc., Fuel Oil Corp. v. Lange, 157 La. 
217, 102 S 313. - 


[ij] Revocation of actual authority. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


[§ 655 


§ 655] 


untary act or consent has given to another such evi- 
dence of the right of selling his goods as, according 
to the custom of trade in the common understanding 
of the world, usually accompanies the authority of 
disposal, the owner furnishing such indicia or ap- 
parent authority is bound by it, and the bona fide 
Mere ’ possession is not a 
sufficient indicium to preciude the owner’s claim;?8 
nor is any conduct or declaration, of the person 


purchaser obtains title.?7 


—Where an owner has authorized an- 
other to sell property as his own and 
has conferred on him the indicia of 
ownership appropriate to this purpose, 
a revocation of the actual authority, 
uncommunicated to those dealing with 
the agent and unaccompanied by the 
withdrawal of the indicia of title 
vested in the agent, does not avail 
the owner. Calais Steamboat Co. v. 
soudger, 27Black, CUis Side Ski2i de tas 
e 


[k] Trust receipt, acknowledging 
title in a person other than the vendor, 
not made known by one receiving it 
who permits the person executing it 
free and unhampered control of goods, 
does not avail against a bona fide pur- 


vhaser. Glass y. Continental Guar- 
anty Corp., 81 Fla. 687, 88 S 876, 25 
ALR 312. 

37. Ala.—Leigh y. Mobile, etc., R. 


Co., 58 Ala. 165. 


Ark.—Jetton v. Tobey, 62 Ark. 84, 
34 SW 531. 


Cal.—Democratic-Herald Pub. Co. 
v. Pettit, 94 Cal. A. 724,271 P 910: 


' Ga.—Anchor Duck Mills v. Harp, 
40 Ga. A. 563, 150 SE 572; Willingham 
v. McGuffin, 18 Ga. A. 658, 90 SE 356. 


pea ages eset y. Trainor, 225 Ill. A. 


Md.—Hopper y. Callahan, 
529, 28 A 385. 


N. Y.—Smith v. Clews, 114 N. Y. 
190, 21 NE 160, 11 AmSR 627, 4 LRA 
392; Wooster v. Sherwood, 25 N.Y. 
278: Linnen vy. Cruger, 40 ‘Barb. 633; 
Saltus v. Everett, 20 Wend. 267, 32 
AmD 541. 

N. S.—Commercial 
Fulton, 65 DomLR 699. 


[a] Inference of authority.—(1) 
The authority of disposition may be 
inferred from acts or conduct of the 
owner, aS well as signified by direct 
terms or declarations (Democrat-Her- 
ald Pub. Co. v. Pettit, 94 Cal. A. 724, 
271 P 910; Saltus v. Everett, 20 Wend. 
CNS Y¥-) 567, 32 AmD 541), (2) and 
may be inferred from the nature of 
the business of the agent, with fit 
accompanying circumstances (Saltus 
v. Everett, supra), (3) but this im- 
plied authority must arise from the 
natural and obvious interpretation of 
facts, according to the habits and us- 
ages of business (Hooper v. Callahan, 
78 Md. 529, 28 A 385; Saltus v. Bv- 
erett, supra), (4) and ‘it never applies 
where the character and business of 
the person in possession do not war- 

‘rant the reasonable presumption of 
his being empowered to sell property 
of that kind (Saltus v. Everett, su- 


78 Md. 


pra). 
38. See supra § 651. 
[a] Delivery in presence of agent 


of bona fide purchaser.—The rule is 
not altered merely by the fact that 
possession is delivered before the 
bona fide purchaser or his agent, as 
to hold otherwise would result in de- 
claring that, if a person should de- 
liver property to one, in the presence 
of another, with no intention of pass- 
ing title to the one to whom delivery 
is made, the person witnessing the 
delivery, if ignorant of its purpose, 
would be protected in purchasing 
from the one receiving delivery, which 
is clearly not the law. Freeport, etc., 
Fuel Oil Corp. v. Lange, 157 La, 217; 


Credit’, Co. v., 
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102 S 313. 
39. Raleigh Mfg. .Co. ‘v. Great 
Western Smelting, ete., Co., 227 Ill. 


A. 221; Gentry v. Singleton, 4 Ind. T. 
346, 69 SW 898, 905 [aff 128 Fed. 679, 
63 CCA 231]; O’Neill v. Thompson, 
152 Mich. 396, 116 NW 399; Crist v. 
Kleber, 79 Pa. 290. 

“Tt is clear that no acts of the pos- 
sessor alone can ‘suffice to cut off the 
rights of the true owner.’ Gentry 
v. Singleton, supra. 

40. Ark.—Andrews vy. Cox, 42 Ark. 
473, 48 AmR 68. 

Cal.—Clark v. 
Co., 284 P 915. 

Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
A, 260, 143 P 815. 

Tll.-—Sherer-Gillett Co. v. Long, 318 


Hamilton Diamond 


Til. (432, °149 NE) (225-faff 236 IN. A: 
162]; Raleigh Mfg. Co. v. Great West- 
ern Smelting, ete., Co., 227 Ill. A. 
221°) Biossat.-v.' Trainor, 225° 111. “A. 
271; Montague v. Ficklin, 18 Ill. A. 
99; Hutchinson v, Oswald, 17 Ill. A. 
28. ° 


Ind. T.—Gentry v. Singleton, 4 Ind. 
T. 346, 69 SW 898 [aff 128 Fed. 679, 
638¥CCA 231]. 


Md.—Levi v. Booth, 58 Md. 305, 
42 AmR 332. 
Mich.—O’Neill v. Thompson, 152 


Mich. 396, 116 NW 399. 

N. Y.—Wooster v. Sherwood, 25 N. 
Y. 278; Acme Wood Carpet Flooring 
Co. ' v: |) Braddock, 2034 NY S27 554; 
Saltus v. Everett, 20 Wend. 267, 32 
AmD 541. 

S. C—Carmichael v. Buck, 44 S. 
Coen 330, 70 AmD 226. 


Tex.—Hamilton v. Palmer, (Civ. 
A.) 265 SW 240; F. L. Shaw Co. v. 
Coleman, (Civ. A.) 236 SW 178. 


Wis.—Baumgartner Aye Farwell 
Sales Co., 180. Wis. 301, 192 NW 1006. 


Eng.—Farquharson v. King, [1902] 
Al On, 3125, 


Alta.—Nachtigal v. Premier 
tors, Ltd., [1929] 2 DomLR 190. 


“There must have been some act 
or conduct on the part of.the real 
owner whereby the party selling was 
clothed with apparent ownership or 
authority to sell, and which the real 
owner will not be heard to deny or 
question to the prejudice of the in- 
nocent third persons dealing on the 
faith of such appearances.” Clark 
v. Hamilton Diamond Co., (Cal.) 284 
Pr9L5, 916. 

[a] Reason for 
the original owner 
the relation is to be determined by 
what the former has done or has 
not done. Clark v. Hamilton Dia- 
mond Co., (Cal.) 284 P 915; Adam- 
son v. Busbey, 1 La. A. 50. 

{[b] Failure to require compliance 
with the Certificate of Title. Act by 
an automobile dealer is such omis- 
sion on the part of a financing com- 
pany as precludes it from setting its 
title up in hostility to that of a bona 
fide purchaser. Guaranty Discount 
Corp. v. Bowers, (Ind. A.) 158 NE 
231. 

Le] } 2 
duct may result in precluding the 
true owner to deny title, and it is 
not necessary that the apparent. ti- 
‘ttle or authority of disposition shall 


Mo- 


rule.—As between 
and third persons, 


Negligent or imprudent con-. 
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wrongfully assuming to dispose of the goods or of 
a stranger, in itself sufficient to preclude the true 
owner’s claim.?® 
‘wrongful act or omission on the part of the true 
owner, conferring on the person selling the goods 
an appearance of property.*° 
purchaser, in order to obtain title, must have relied 
on the indicia of title thus vested in his vendor, in 
making the purchase,*! and his reliance must be 


There must be some negligent or 


Further, the bona fide 


have been conferred on another 
fraudulently or with evil design. 
Carmichael v. Buck, 44 S. C. L. 332, 


70 AmD 226. 

[ad] Owner’s knowledge of previ- 
ous thefts.—In trover for certain 
sugar sold defendant by a shipping 
clerk in the employ of plaintiffs as 
his own property, the fact that such 
clerk had, on a previous occasion, 
while employed as salesman, em- 
bezzled money from plaintiffs, did not 
charge them with the risk of future 
thefts, and preclude them from re- 
claiming property thereafter stolen 
by him. Ball-Barnhart-Putman Co. 
v. Lane, 135 Mich. 275, 97 NW 727. 


[e] That the purchaser “was ac- 
tually deceived is not of itself suf- 
ficient; there must have been on the 
part of the true owner some act or 
conduct calculated to lead to decep- 
tion.” Carmichael Vv. Buck, 44 S. C. 
L. 332, 338, 70 AmD 226. ~ 


[f] That purchaser was not ac- 
tually deceived is not of itself suf- 
ficient. Carmichael v. Buck, 44 S. 
Col. 332;;,70) AmD. 226... 


[g] Breach by trustee of duty 
owing to his cestui affords no ground 
for precluding the trustee from deny- 
ing the authority of his bailee to sell 
property intrusted to him tempora- 
rily and for a special purpose unless 
it contributed in some way, other 
than by mere possession in the bailee, 
to mislead the purchaser. Cadwal- 
lader v. Clifton R. Shaw, Inc., 127 
Me. 172, 142 A 580. 


41. Ark=<Fortest v. Benson, 150 
Ark. 89, 233 SW 916. 

Cal.—Knapp v. Lyman, 44 Cal. A. 
283,°186 P°385. 

Colo.—Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
A. 260, 143 P 815. 


Ill.—Sherer-Gillett Co. v. Long, 318 


Tll. 482, 149 NE 225 [aff 236 Ill. A. 
162]; ‘Raleigh Mfg. Co. v. Great 
Western Smelting, ete., Co., 227 Ill. 
A. 221; Biossat v. Trainor, 225 Il. 
J Nee POR G Ie 

Ind.—Stultz v. Miltenberger, 176 
Ind. 561, 96 NE 581. 

Mich.—O’Neill v. Thompson, 152 
Mich. 396, 116 NW 399. 

Wis.—Baumgartner Farwell 


Sales Co., 180 Wis. 301, 192 NW 1006. 


Eng.—Farquharson v. King, [1902] 
A. C. 325. 

“There is no reason or equity in 
placing the burden of a fraudulent 
sale upon a bona fide owner rather 
than upon a bona fide purchaser from 
a fraudulent vendor, unless the pur- 
chaser has parted with his money, 
relying upon some act or omission 
of the owner, by reason of which he 
has induced the purchaser to .treat 
with a fraudulent vendor as owner.” 
Rocky Mountain Fuel Co. v. George 
N. Sparling Coal Co., 26 Colo. A. 260, 
143 P 815, 820. 


[a] BRule applied.—(1) Where the 
owner intrusted the possession of his 
automobile to another, and _ also 
knowingly permitted him to obtain 
a license therefor in his own name, 
a purchaser from such other who did 
not know that the license had been 
thus issued, nor act on the faith of 
such issuance as evidence of owner- 
ship, could not assert it later as a 
ground for claiming that the own- 
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based on such facts and circumstances as reasonably 
warrant the conclusion of authority or title.*? 
Where an owner of goods intrusts their possession 
to another and accompanies the delivery with the 
muniments and documents of title, a bona fide pur- 
chaser on the faith of such evidences gives the pur- 
chaser a title good against the true owner,?® but if 
the documents in question are not given by or under 


er held out the vendor as owner of 
the car. Forrest v. Benson, 150 Ark. 
89,233 SW 916. (2) A purchaser 
of a car who bought solely in reli- 
ance on the representations of his 
seller, and without placing any re- 
liance on a bill of sale to such pur- 
chaser by the true owner, could not 
claim on the ground that the latter 
was precluded to deny the seller’s 
right. Knapp v. Lyman, 44 Cal. A. 
283, 186 P 385. (3) Where no reli- 
ance was placed on any insignia of 
title, but a purchaser asked his ven- 
dor if he were the owner and relied 
upon the declaration of the latter, 
he could not hold against the true 
owner. O’Neill v. Thompson, 152 
Mich. 396, 116 NW 399. (4) Where 
appellants gave a written authority 
to a dock company to honour trans- 
fer or delivery orders of timber 
signed by their confidential clerk, 
and the clerk assumed a false name, 
took an office, and obtained transfers 
of timber to himself under the as- 
sumed name, which timber he sold 
to respondents, representing himself 
as the agent of another firm, appel- 
lants were not estopped from recov- 
ering the value on the ground that 
the clerk was invested with the pow- 
ers of an owner, as there had been 
no representation made to respond- 
ents by or on behalf of appellants, 
respondents never having dealt with 
the clerk in his own name and hav- 
ing no knowledge of appellants’ con- 
nection with the transactions. Far- 
quharson v. King, [1902] A. C. 325. 


[b] Reliance necessary under Uni- 
form Sales Act.—Where plaintiff 
with the assistance and advice of a 
friend purchased an automobile, and 
such friend, without her knowledge 
and contrary to her instructions and 
Os ae demand, executed the sales 

greement in his own name, and, aft- 
ee the car had been delivered to her 
and was in her exclusive possession, 
he, without her knowledge, removed 
and sold it to defendant, which made 
no inquiry as to its true ownership, 
and did not know the identity of its 
seller, nor any of the facts connected 
with the purchase by plaintiff, if the 
wrongdoer was in fact plaintiff's 
agent, the delivery of the car to her 
amounted to a transfer of title and 
consummated the agency, and defend- 
ant acquired no title, nor was plain- 
tiff estopped to claim title. Baum- 
gartner v. Farwell Sales Co., 180 Wis. 
301, 192 NW 1006. 

{c] Privity with vendor.—One 
claiming as bona fide purchaser who 
stands in a relation of privity with 
his vendor cannot claim an estoppel 
against the owner from whom the 
vendor acquired the goods. Anchor 
Duck Mills v. Harp, 40 Ga. A. 568, 
150 SE 572. 


42. Rocky Mountain Fuel Co. v. 
George N.. Sparling Coal Co., 26 Colo. 
A. 260, 143 P 815; Gentry v. Single- 
ton, 4 Ind. T. 346, 69 SW 898 [aff 
128 Fed. 679, 63 CCA 231]; Cadwal- 
lader v. Clifton R. Shaw, Inc., 127 
Me. 172, 142 A 580. 


“The rule invoked as an estoppel, 
though general in its terms, only op- 
erates to protect those who, in deal- 
ing with others exercise ordinary 
caution and prudence.’”’ Rocky Moun- 
tain Fuel Co. v. George N. Sparling 
Coal Co., 26 Colo. A. 260, 143 P 815, 
817. 
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43. U. S.—Calais Steamboat Co. v. 
Scudder, 2 Black 372, 17 Li: ed. 282; 
Cope v. Romeyne,.6 F. Cas. No. 3,207, 
4 McLean 384. 

Ga.—Willingham v. 
Ga. A. 658, 90 SE 356. 

Ill.— Young v. Bradley, 68 Ill. 553. 


Tren aenT £o v. Cloudas, 4 Dana 


Minn.—Cochran v. 
Minn. 499, 59 NW 543. 

Mo.—Third Nat. Bank v. Smith, 107 
Mo. A. 178, 81 SW 215. 

N. Y.—Baldwin v. Childs, 249 N. Y. 
212, 163 NE 737; Island Trading Co. 
v. Berg Bros., 239 N. Y. 229, 146 NE 
845; Dows v. Kidder, 84 N. Y. 121; 
Manning v. Keenan, 73 N. Y. 45 [aff 
9 Hun 686]; Rawls v. Deshler, 4 Abb. 
Dec. 12, 3 Keyes 572, 3 Transcr. A. 
91, 33 HowPr 611 [aff Sheld. 48, 28 
HowPr_ 66]; Shearer v. Barrett, 
Lalor 70; Saltus v. Everett, 20 Wend. 
267, 32 AmD 541. 


See Penfield v. Dunbar, 64 Barb. 
239 (declaring that the only indicia 
of title which operate to bar the 
true owner’s claim are written evi- 
dences of title). 

Okl.—Kuykendall 
OKly 25835 178) PB 657. 


S. C.—Folk v. Sanders, 36 S. C, 582, 
15 SE 732; Vermonet vy. Delaire, 2 S. 
Cy Hig: 3034 

“When an instrument which clothes 
another with the indicia of title to 
property is used by him, the equi- 
ties of innocent purchasers are pro- 
tected.” Kuykendall v. Lambert, 68 
OR 258 Mise 16504659: 


[a] Consignee in bill of lading (1) 
is furnished by his consignee with 
such evidence of right of disposal ac- 
cording to the custom and law of 
business as that the bona fide pur- 
chaser of the bill, properly indorsed, 
is protected. Willingham v. McGuf- 
fin, 18 Ga. A. 658, 90 SE 356; Third 
Nat. Bank v. Smith, 107 Mo. A. 178, 
81 SW 215; Dows v. Kidder, 84 N. 
Y. 121; Saltus v. Everett, 20 Wend. 
(N. Y.) 267, 32 AmD 541. (2) Bona 
fide purchasers of bills of lading 
generally see Carriers §§ 272-278; 
Shipping [36 Cyc 218]. 


[b] Receipt.—Where one  negli- 
gently suffers another wrongfully 
and fraudulently to obtain a receipt 
from him showing payment in full 
for chattels, an innocent third par- 
ty, who on strength of such receipt 
purchases part of chattels, will be 
protected as against the party who 
negligently executed and delivered 
the receipt. Kuykendall v. Lam- 
bert, 68 Okl. 258, 173 P 657. 


[ec] Bill of sale—Arnett v. Clou- 
das, 4 Dana (Ky.) 299; Folk v. San- 
ders; 36 S: °C. 582, 15 SH 732; Ver- 
monet v. Delaire, 2 S. C. Hq. 323. 


[d] Parcel post receipts.—Island 
Trading Co, Vv. 6ere. Bross 23.9) IN. oy. 
229, 146 NE 345. 

[e] Muniments of title ante-dat- 
ing delivery.—Where bills of lading 
are issued to a prospective purchas- 
er before delivery of the goods there- 
in described to a carrier, and are 
then sold to a bona fide purchaser, 
also before delivery, and thereafter 
goods are delivered to fill the bills of 
lading formerly issued, the holders 
of the latter are protected as against 


McGuffin, 18 


Stewart, 57 


v. Lambert, 68 
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the authority of the true owner, he is not precluded 
by them from claiming the goods. ** 
who, after confiding or acquiescing in possession of 
goods in another, stands by and permits the other to 
deal with the goods as his own, without objection, is 
thereafter precluded to contest the title of the bona 
fide purchaser into whose hands he allowed the goods 
to come, without warning;*® it is not essential for 


Also, an owner 


the original owner of the cotton. 
Baldwin v. Childs, 249 N. Y. 212, 163 
NE 737. 

{[f] Documents not constituting 
muniments of title.-—A chauffeur who 
was given possession of an automo- 
bile for the purpose of arranging 
for its shipment to a foreign coun- 
try, to be there used by his employ- 
er, with appropriate documents to 
procure it to be shipped, but no doc- 
uments showing title in him, both 
the certificate of registration and the 
storage receipts being issued in the 
name of his employer, has not, by 
force of the consular invoice for 
shipment, such muniment of title as 
permits him to pass the property to 
a bona fide purchaser. Canales v. 
Earl, 168 NYS 726. 

44. Colo.—Rocky Mountain Fuel 
Co. v. George N. Sparling Coal Co., 
26 Colo, A. 260, 143 P 815. 


N. Y.—Manning v. Keenan, 73 N. 
Y. 45 [aff 9 Hun 686]; Saltus v. Ey- 
erett, 20 Wend. 267, 32 AmD 541. 


Pa.—Kendall Produce Co. v. Ter- 


minal Warehouse, etc., Co., 295 Pa. 
450, 145 A 511. . 
Tex.—Hamilton v. Palmer, (Civ. 


A.) 265 SW 240. 


Wis.—Baumgartner v. Farwell 
Sales Co., 180 Wis. 301, 192 NW 1006. 


[a] Rule applied.—An agent is- 
suing and delivering muniments of 
title to goods which are beyond any 
authority conferred upon him does 
not invest the holder thereof with 
such a right that he can pass to a 
bona fide purchaser a title good 
against the principal. Manning v. 
Keenan, 73 N. Y. 45 [aff 9 Hun 686]. 

{[b] Bills of lading.—Bare_ pos- 
session of bills of lading, not in the 
possessor’s name, which he has re- 
ceived as agent for the owner and 
wrongfully diverted to his own use, 
is not such indicium of title as pro- 
tects a bona fide purchaser. Rocky 
Mountain Fuel Co. v. George N. Spar- 
Te. Coal’ 'Co.; 26° Color A. e260) 14382 


45. Ill—Biossat v. 
BAL 200. 


Kean Bins v. 


Trainor, 225 


French, 21 Kan. 


OP pees e ra ee v. Busbey, 1 Dat A: 
Me.—Lane v. Borland, 14 Me. 77, 
3. Am De Sse 
Mo.—Ess. v. Griffith, 
30 SW 3438. 
N. Y.—Thompson v. Blanchard, 4 
ING Yano OS. 
Pa.—Shannon v. 
280, 18 A 74. 
Va.— Fitzhugh vy. Anderson, 2 Hen. 
& M. (12 Va.) 289, 305, 3 AmD 625. 


Alta.—Nachtigal v. Premier Mo- 
tors, Ltd., [1929] 2 DomLR 190. 


N. S.—Commercial Greats Conve 
Fulton, 65 DomLR 699 


“The lender is not ie be permitted, 
by his neutrality and connivance, to 
aid in the perpetration of a fraud.” 
Vitzhugh vy. Anderson, supra. 


[a]. Rule applied.—(1) Where a 
manufacturer enters into an agree- 
ment with a dealer that goods com- 
prised in a bill of sale and delivered 
to such dealer are not to be removed 


128 Mo. 50, 


Minney, 130 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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this purpose that the owner shall have been physical- 
ly present at the time of such dealing;**® but if he 
has no knowledge that the person in possession is 
dealing with the goods as his own, he is not barred 
from claiming the goods from a bona fide purchaser 
on the ground that he has failed to inform the latter 


of his rights.47 
Delivery to dealer. 


from the place of storage of the deal- 
er until the full payment of the pur- 
chase price is completed, and where 
an assignee of such manufacturer 
with knowledge of all the facts, al- 
lows the dealer to expose the goods 
for sale in the ordinary course of 
business, he cannot recover against 
a bona fide purchaser of such goods. 
Commercial Credit Co. v. Fulton, (N. 
S.) 65 DomLR 699. (2) Where: de- 
fendants purchased property from 
one holding by virtue of an alleged 


foreclosure sale,' even though such 
sale was fictitious and void, they 
were entitled to protection if it 


should be found that plaintiff had 
allowed defendants’ vendor to hold 
himself out as absolute owner of 
property under such sale and defend- 
ants, relying on the apparent owner- 


ship, purchased such property bona 
fide. Ess v. Griffith, 128 Mo. 50, 30 
Sw 343. (3) Where an owner left 


his car for repairs with one who was 
also in the business of selling or ex- 
changing cars with power of look- 
ing for a purchaser but not of con- 
cluding a purchase, the car having 
been purchased by such owner from 
such person, and where, after the re- 
pairs are completed, the owner al- 
lows it to remain with the dealer for 
some weeks knowing that he is ex- 
hibiting it to various persons for 
sale, during all of which time the 
owner suspects the dealer and con- 
siders his business reputation for 
honesty bad, he is precluded from 
subsequently claiming the car from 
a bona fide purchaser from the deal- 
er, “Biossat!, Vv. “Trainor, 225 Til) A. 
Pepi (ish 

[b] Corporate officer.—An officer 
of an oil company who has permit- 
ted the sale of a drilling rig With 
accessories to a bona fide purchaser 
and has subsequently sat silently by 
and permitted a sale, by the original 
purchaser to another, with the same 
accessories attached, is, upon sever- 
ing connections with the corporation, 
estopped to claim as a private in- 
dividual that _the accessories in ques- 
tion belonged to another rig which 
he later purchased from a third per- 


son. Adamson v. Busbey, 1 La. A. 
50. 

46. Thompson v. Blanchard, 4 N. 
Wat3 0/3: 

[a] Effect of proximity.—Where a 


sale of property bailed is generally 
known in the vicinity, there is au- 
thority holding that the bailor, by 
reason of his near residence, at least 
where he is the father of the bailee, 
is conclusively presumed to_ have 
known of the conduct of the bailee, 
and, by his failure to object, must be 
taken as having consented. Fitz- 
hugh v. Anderson, 2 Hen. & M. (12 
Va.) 289, 3 AmD 625. 

a7. Wl -kKeleins ava, Seibold, 89m: 
540; Ashland Block Assoc. v. TEd- 
ward Thompson Co., 94 Ill. A. 501. 

La.—Moore v. Lambeth, 5 La. Ann. 
66. 

Miss.—Harrison v. Broadway Mo- 
tor Co., 128 Miss. 766, 91 S 453, 25 
ALR 1148. ; 
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The owner of goods, who de- 
livers possession to a general dealer in that class of 
goods, knowing that the latter is engaged in selling 
that kind of property and intending that the goods 
delivered shall be displayed for sale by the other as 
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part of his stock of merchandise, cannot set up his 
ownership against a bona fide purchaser from the 
trader buying goods so delivered and so displayed ;** 
and, where there has previously been a regular course 
of dealing between the owner and the dealer by which 
the former has furnished goods for the latter to sell, 


retaining the title until payment, which is custom- 


Pa.—Kendall Produce Co. v. Ter- 
minal Warehouse, etc., Co., 295 Pa. 
450, 145 A 511. 

Tenn.—Dillard, etc., Co. v. Beley 


Cotton Co., 150 Tenn. 195, 263 SW 87. 


fa] Rule applied.—The owner of 
goods stored in a warehouse, sepa- 
rate from those of other users, and 
taken thence and sold by the ware- 
heugeman, is not precluded from de- 
nying the latter’s authority when the 
fact that such sales are being made 
is not brought to the owner’s knowl- 
edge. Kendall Produce Co. v. Ter- 
minal Warehouse, etc., Co., 295 Pa. 
450, 145 A 511. 

{[b] Permitting removal of prop- 
erty to distant jurisdiction without 
recording or otherwise manifesting 
title therein, and allowing the prop- 
erty to continue to be held there, by 
the bailee who removed it, over a 
long period of time, is not standing 
by and allowing the property to be 
dealt with by another as his own 
where the owner never had any 
knowledge that the bailee was thus 
conducting himself. Moore v. Lam- 
beth, 5 La. Ann. 66. 


48. Cal.—Democratic-Herald Pub. 
Co. v. Pettit, 94 Cal. A. 724, 271 P 910. 

Fla.—Glass v. Continental Guar- 
anty Corp., 81 Fla. 687, 88 S 876, 25 
ALR 312. 
; Ill.—Biossat v. Trainor, 225 Ill. A. 
ial 

Ind.—Guaranty Discount Corp. v. 
Bowers, (A.) 158 NE 231. 


La.—Frantz v. Fink, 125 La. 1013; 
52 Se lsi 628) LARAN SS) 539. 

Md.—Hopper v. Callahan, 78 Md. 
529, 28 A 385; Johnson v. Frisbie, 29 
Md. 76, 96 AmD 508. 

N. Y.—Saltus v. Everett, 20 Wend. 
267, 32, AmD 541. 

Pa.—Hoeveler-Stutz Co. v. Cleve- 
land Motor Sales Co., 8 Pa. Dist. & 
Co wGuib: 


Utah.—Jones v. Commercial 
Trust, 64 ‘Utah 151, 228 P 896. 


Inv. 


Man.—Brett v. Foorsen, 17 Man. 
241. 
[a] Rule applied.—W here the 


owner of an automobile places it in 
the possession of a dealer, on a con- 
ditional sales contract, for the pur- 
pose of sale, knowing that the trans- 
feree is a retail dealer in Such cars 
and that it will hold out and adver- 
tise itself as the owner thereof and 
as having the right to sell the same, 
and permitting the dealer to exhibit 
the car in its salesroom for sale, it 
thereby clothes the dealer with such 
apparent ownership and authority to 
sell as to be precluded to deny, as 
against a bona fide purchaser, the 
dealer’s right to make the sale. 
Glass v. Continental Guaranty Corp., 
81 Fla. 687, 88 S 876, 25 ALR 312; 
Jones v. Commercial Iny. Trust, 64 
Utah 151, 228 P 896. 


[b] ack of delivery.—If the ti- 
tle to property is conveyed to such 
a dealer, but possession retained to 
secure payment, but, before payment, 
through the fault and negligence of 


arily made after the dealer has sold to third persons 
as ostensible owner, a bona fide purchaser acquires 
by his purchase a title which the true owner is pre- 
eluded to deny.*? 
regularly dealing in like articles which operates to 


But it is not every delivery to one 


a third person, the dealer obtains 
possession, the circumstances do not 
create an estoppel against the ven- 
dor, after the goods are bought by 
an innocent purchaser. F. L. Shaw 
Con v.~~Coleman,? (Tex. Civ. 2A.) 236 
SW 178. ‘ s 


{c] Delivery by third person.— 
If the goods are delivered to a deal- 
er by a third person, the owner’s 
conditional vendee, unknown to, and 
unauthorized by, the true owner, pos- 
session by the dealer is not sufficient 
to preclude recovery by the true own- 
er against a bona fide purchaser from 
such dealer. Harrison v. Broadway 
Motor Co., 128 Miss. 766, 91 S 453, 25 
ALR 1148. 


{d] Bailment lease.—Where the 
owner of a car transfers possession 
of it under a bailment lease for the 
purpose of sale and the car is placed 
on exhibition with the knowledge of 
the bailor, in a showroom of the 
bailee with other automobiles placed 
there for sale, the bailee cannot re- 
cover the car from a bona fide pur- 
chaser to whom it was sold by the 
bailee. Hoeveler-Stutz Co. v. Cleve- 
eee ion Sales Co., 8 Pa. Dist. & 

Oo. F 


49. Neppach v. Mitchell, (Or.) 285 
P 1109; Hoeveler-Stutz Co. v. Cleve- 
land Motor Sales Co., 8 Pa. Dist. & 


Cons a6di55 Gramm-Bernstein Motor 
Truck Co. v. Todd, 121 Wash. 145, 
209, P 3. 

[a] Rule applied.—(1) Where a 


person furnished money to a dealer 
with which to finance the purchase 
of automobiles from a manufactur- 
er, and the dealer, when the cars ar- 
rived, made out and delivered bills 
of sale for all the cars received to 
the creditor, and was then allowed 


to carry on business in his own 
name, register the cars in his own 
name, and display them and _ sell 


them as his own, repaying the cred- 
itor for each car with the money 
obtained by its sale, and this ar- 
rangement had been in existence for 
some time, a bona fide purchaser who 
bought a car thus obtained by the 
dealer could hold as against the cred- 
itor from whom the dealer withheld 
payment for that particular ear. 
Neppach y. Mitchell, (Or.) 285 P 1109. 
(2) Where, although under a motor 
truck company’s arrangement with a 
selling agent he was generally re- 
quired, before getting possession of 
trucks sold him by it, to give a chat- 
tel mortgage or a conditional sales 
contract to secure the price, the com- 
pany, for a number of years, had per- 
mitted him to sell such trucks as 
his own, and thereby obtain the 
money to pay the company’s mort- 
gage or contract, the company was: 
estopped, as against a purchaser 
from the agent of a truck condition- 
ally sold the agent by the company, 
to claim title to the truck, where the 
purchaser had no actual knowledge 
of the company’s title, although its 
conditional sale contract with the 
agent was duly recorded. Gramm- 
Bernstein Motor Truck Co. v. Todd, 
121 Wash. 145, 209 P 3. 


‘' Lathrop v. Selleck, 710 App. 
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estop the owner;°° if such dealing is only incidental 
to a principal business of a kind where possession is 
received for other purposes, delivery to one so en- 
gaged does not preclude the owner ;°? or, if property 
is delivered to one who is a dealer in such goods but 
who is also actively engaged in some other capacity 
by virtue of which he is intrusted with goods, a de- 
for the latter purpose does not enable him to 
transfer the goods and bar the owner’s elaim.°? 


livery 


Reservation of title as security.°? 
are sold but title is retained as security for the per- 
formance of some act, such as payment of the pur- 
, the owner has been held to be precluded 
to set up his reserved title to defeat a bona fide pur- 
chaser from the vendee;°* but there is abundant au- 


chase price 


50. Stultz v. 


wood, 25 N. Y. 278; 
40 Barb. (N. Y.) 633; Black Diamond 
State Bank v. Johnson, 104 Wash. 
550, 177 P 340, 3 ALR 235. 


51. Linnen v. Cruger, 40 Barb. 
(N. Y.) 633, 686; Quinn v. Davis, 78 
Pa. 15; Peoples Bank v. Estey, 34 
Caniy Ses 429. 


“It has never been held that the 
mere giving of possession of goods 
to one whose general and acknowl- 
edged business is not that of a sale 
of such goods, although he may in- 
cidentally be concerned in the pur- 
chase and sale of such goods, trans- 
fers to him the external indicia of 
the right of disposition.” Linnen vy. 
Cruger, supra. 


52. Wooster v. Sherwood, 25 N. Y. 
278; Linnen vy. Cruger, 40 Barb. (N. 
YS) (G30, 600. 

“So, again, it has never been held 
that if one carries on two distinct 
branches of business, e. g. repairing 
watches for others, and buying and 


Miltenberger, 176 
Wooster v. Sher- 
Linnen v. Cruger, 


selling watches on his own account,’ 


an owner of goods who delivers them 
to him by reason of his carrying on 
one branch gives him the external 
indicia of the right of disposition by 
reason of his carrying on the other 
branch.” lLinnen v. Cruger, supra. 


[a] Manufacturer who makes 
goods for others as well as on his 
own account cannot sell to a bona 
fide purchaser goods delivered to him 
to be worked on, his business not 
being such as to create a presump- 
tion of a power of disposition over all 
property found in his hands. Woo- 
ster v. Sherwood, 25 N. Y. 278 


[b] Purpose of sale.—Delivery to 
such a dealer for the purpose of sale 
does, however, preclude the original 
owner from denying the title of a 
bona fide purchaser under the dealer. 
Brantzava Dink) 225° Wa.) J013,552).4S 
131, 28 LRANS 539. 


53. Rights of bona fide purchaser 
from conditional vendee generally 
see infra §§ 1233-1237. 

54, Ala.—Dudley  v. 
Ala. 572. 


Del.—Mears v. Waples, 9 Del. 62. 


D. C.—Bridget v. Cornish, 12 D. 
Coro). 

-Ill.— Brundage v. Camp, 21 Tl. 
Dial v. Peterson, 34 Ill. A. 478. But 
see Jennings v. Gage, 13 Ill. 610, 56 
AmD 476 (where the court expresses 
the belief that the bona fide purchas- 
er from a conditional vendee is not 
protected against the conditional ven- 
dor). 

N. Y.—Wait v. Green, 36 N. Y. 55 
Ze iD ranser,» Awe o40) 46 HowPr big? 
Div. 357, 


Abner, 52 


SDs 


74 NYS 1101. 


Pa.—Farrell v. Nathans, 
557, 


1 Phila 
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Where goods 


Pah rae: v. Foorsen, 17 Man. 


[a] Sale accomplished through 
device of lease.—Bridget v. Cornish. 
12, DC 329. 

[b] Lien note.—Brett v. Foorsen, 
17 Man. 241. 


55. Ark.—Jones v. Southern Coop- 


erage Co.,.94 Ark. 621, 127 SW 704; 
Andrews v. Cox, 42 Ark. 473, 48 
AmR 68. 


Conn.—Clark vy. Hale, 34 Conn. 398. 

Fla.—Glass v. Continental Guar- 
anty Corp., 81 Fla. 687, 88 S 876, 25 
ALR 312. 

Ind.—Lett v. Eastern Moline Plow 
Co., 46 Ind. A. 56, 91 NE 978. 


well, 167 La. 667, 120 S 45 [moa 9 
La. A. 651, 120 S 2501. 


Mass.—Hirschorn v. 
Mass. 149; Deshon v. 
Gray 159. 


Miss.—Harrison v. Broadway Mo- 
tor Co., 128 Miss. 766, 91 S 4538,° 25 
ALR 1148; Ketchum v. Brennan, 53 
Miss. 596. 


Utah.—Jones v. Commercial. Inv. 
Trust, 64 Utah 151, 228 P 896. 


[a] Title reserved until execution 
of mortgage by purchaser.—Jones v. 
Southern Cooperage Co., 94 Ark, 621, 
127 SW 704. 


[b] Sale by conditional vendee 
has been assimilated to sale by thief 
so as to bring it within the provi- 
sions of Civ. Code art 3507. Securi- 
ties Sales Co. v. Blackwell, 167 La. 
667; 120 S 45 [mod 9 Lia. A. 651, 120 
S 250]. 


56. Simpson _ v. 
Ark. 638, 4 SW 165; 
tal Guaranty Corp., 81 Fla. 687, 88 
S 876, 25 ALR 312; Jones vy. Com- 
mercial Iny. Trust, 64 Utah, 151, 228 


Canney, 98 
Bigelow, 8 


Shackleford, 49 
Glass v. Continen- 


eZ 896; Gramm-Bernstein Motor 
Truck «Co. ve ‘Dodd, Lad, Wash) 145° 
209 P*3. 

57. Gardiner v. McDonough, 147 


Cal. 318, 81 P 964. 


58. Ark.—Hight v. Harris, 56 Ark 
98, 19 SW Sek 


61 
Ga. ) 
Ind.—Guaranty Discount Corp. v. 
Bowers, (A.) 158 NE 221. 
La.—Verdier v. Leprete, 4 La. 41; 
Meagher v. Reading, 23 La. Ann. 436; 


Cullom v. Guillot, 18 La. Ann. 608. 


Mass.—Veazie v. Somerby, 5 Allen 
280. 

Minn.—Flanigan v. 
Minn. 264, 88 NW 761. 

N. H.—Crawford v. Forristall, 58 
ING Ete as 

N. Y.—Thompson y. Blanchard, 4 
Nit Yas 803. 

Pa.—McKee v. 
137 A 599; 


Pomeroy, 85 


Ward, 289 Pa. 414, 
Miller v. Browarsky, 130 


thority to the contrary.®® ' However, where this con- 
trary rule prevails, if the owner acts inconsistently 
with his rights under the conditional sales agree- 
ment, such inconsistent subsequent conduct prevents 
his claiming the goods.°° 

Goods in vendee’s possession after rescission. 
Where a vendor exercises his option to rescind a 
voidable sale but leaves’ the goods in the possession 
of the vendee without an effort to recover possession, 
a bona fide purchaser of goods so situated can hold 
them against the rescinding vendor.®? 


Retention of possession. 
purchaser of goods who takes possession can hold 
them against a pr ior purchaser who has allowed them 
to remain in the seller’s possession;°* and where 


A subsequent bona fide 


Pa. 372, 18 A 648; Shannon v. Minney, 
130 Pa. 280, 18 A 741; Davis v. Big- 


ler, 62 Pa. 242, 1 AmR 393; Colonial 

Finance Corp. v. Hagaman, 81 Pa. 

Super. 439; Johnson v. Brant,: ‘25 

Pay DistaiLg3 

OP RA ste hc vor Walker, a yer 
May, 5 Sask. L. 


Rane oe aime v. 


But see Birks v. French, 21 Kan. 
238 (where, because special circum- 
stances existed ereating an estoppel 
on independent. grounds, the bona 
fide’ purchaser was protected, but it 
was said to be the rule that, in the 
absence of such circumstances, re- 
tention of possession by the vendor 
would not alone be sufficient to pre- 
clude a claim of title by a prior pur- 
chaser). 

“The vendee who suffers personal 
property purchased to remain in the 
possession of the vendor, and thus 
enables him to acquire credit or de- 
ceive a subsequent purchaser cannot 


resist the claims of . . @ Subse- 
quent bona fide purchaser.” Verdier 
v. Leprete, 4 La. 41, 

[a] Reason for rule—As men 


commonly act in their daily affairs, 
on the presumption that goods re- 
maining in the hands of a former 
owner, with no indications that the 
relations of the parties are changed, 
are his to dispose of, this permits in- 
nocent purchasers to be misled by 
apparent ownership of goods where 
real ownership, by reason of the un- 
disclosed transfer to another, does 
not exist, and hence public policy re- 
quires that while goods remain in 
possession of the former owner, with 
the consent of the purchaser, they 
should, as to innocent third persons, 
be treated as. still. his property. 
Flanigan v. Pomeroy, 85 Minn. 264, 
88 NW 761. 


[b] Immediate restoration after a 
merely formal delivery without any 
notorious break in the continuity of 
possession, like absolute retention, 
results in preclusion of the purchas- 
er after sale to a subsequent bona 
fide purchaser. Davis v. Bigler, 62 
Pa..242, 1 AmR 393. 


[ce] Effect of bailment.—Where a 
buyer does not go into possession but 
it is agreed that thereafter the sell- 
er shall hold the goods as bailee, the 
buyer being bailor, this agreement 
for a bailment does not strengthen 
the right of the buyer. McKee v. 
Ward, 289 Pa. 414, 137 A 599; John- 
son v. Brant, 25 Pa. Dist. 719. 


[d] Sale changed to bailment.— 
Where a parol contract of sale has 
been completely executed, and sub- 
sequently the seller and purchaser 
by an oR in writing change 
the contract a bailment, and there- 
after the goods are sold’ and deliv- 
ered to a third person, who had no 
notice of a written agreement of 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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goods are sold to two or more persons, each without 
notice of anyother sales, the one first going into pos- 
Session is entitled to hold the goods,*® at least where 
the nature of the goods is such that delivery at the 
time of purchase is practicable and customary.°° 
In a like manner the transferee in a prior voluntary 
conveyance is precluded to contest the title of a sub- 
sequent bona ftde purchaser from the transferor.*+ 
But this rule is not applicable when there has been 
any legally sufficient delivery to a prior purchaser,°? 
and the mere fact that the seller is allowed to retain — 
custody,** or that he is restored to possession after 
there has once been an effective delivery,°+ does not 
preclude a prior purchaser from setting up his title. 


Under the provisions of the Uniform Sales Act®® 


bailment, the purchaser takes a good 
title as against the original owner. 
Scott v._Massey, 18 Pa. Super. 372. 
But see Werley v. Dunn, 56 Pa. Super. 
254 (where property is conditionally 
delivered to a prospective vendee in 
return for a check, which proves not 
to be good, so that no sale is con- 
Summated, and the owner then per- 
mits it to be retained in the posses- 
Sion of the intended vendee as bailee, 
and where the latter subsequently 
sells it to a bona fide purchaser, the 
vendee never having had title, the 
retention of possession after failure 
of the sales transaction does not pre- 
clude the true owner from recovery). 


[e] Necessity of identification.— 
Where a crop was planted and a sale 
made in the spring of a certain 
amount of it, which did not embrace 
the whole crop or any particular 
part, such as the part first gathered, 
ete., there was no sufficient identifica- 
tion to pass title as against a bona 
fide purchaser of a part of the crop. 
Huntington v. Chisholm, 61 Ga, 270. 


{f] Partnership property.—Where 
goods have been sold by a partner- 
ship to one of the members of the 
firm, but the goods are permitted to 
remain in the possession and con- 
trol of the partnership, with no no- 
tice that as to them:the authority of 
the partnership is dissolved, a pur- 
chase by one, in the habit of dealing 
with the firm, bona fide from any of 
the partners, conveys the title. Birks 
vy. French, 21 Kan. 238. 


[g] Partially completed delivery. 
—When a bona fide purchaser has re- 
ceived delivery of a part of the goods 
bought and is actually engaged in 
receiving the rest when a prior pur- 
chaser, who did not take possession, 
enjoins further delivery, he has been 
treated for this purpose as a bona 
fide purchaser who has gone into 
possession and is entitled to the lot 
as against the other purchaser who 
theretofore had taken no action with 
reference to delivery. Cullom  v. 
Guillot, 18 La. Ann. 608 


59. Patchin v. Rowell, 86 Conn. 
372, 85 A 511; Thomas v. Ramsey, 47 
Mo. A. 84, 98; Davis v. Bigler, 62 Pa. 
242, 1 AmR 393; Rivera v. Che, 37 
Philippine 355. And see cases supra 
note 58 

“When, therefore, the sale was to 
two persons by different contracts, 
he who first lawfully acquires the 
possession, will hold against the oth- 
er. Qui prior est in tempore, potior 
est in jure.” Thomas v. Ramsey, 
supra, 

[a] Delivery of certificates.— 
Where the goods which are the sub- 
ject matter of sale are warehouse, 
and the owner transfers. warehouse 
certificates to one agreeing to buy 
but not then paying any consideration, 
having already delivered certificates 
for the same goods to a prior bona 
fide purchaser who paid therefor, the 
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make the same. 


purchaser holds 


purchaser first paying the considera- 
tion is entitled to hold the goods as 
against the other certificate holder, 
although the certificates of the latter 
bear an earlier date. Moore v. Thom- 
as Moore Distilling Co., 247 Pa. 312, 
93 A. 347. 


[b] Oral delivery.—Where a ten- 
ant bought goods on credit, later 
transferring them to the landlord in 
satisfaction of the rent but retain- 
ing possession, and still later buying 
other goods of the same person as 
the first and at that time transferring 
possession of the whole to the seller 
orally and agreeing to retain posses- 
sion for him, the landlord, who sub- 
sequently took possession without no- 
tice of the intermediate transfer, held 
by a title which the seller of the 
goods could not contest. Patchin v. 
Rowell, 86 Conn. 372, 85 A 511. But 
see Hight v. Harris, 56 Ark. 98, 19 
SW 35 (where, in a dictum, the rule 
was declared to be that, if there is 
an actual present intention to trans- 
fer possession and the parties agree 
to that effect the seller holding there- 
after for the buyer, this is a suffi- 
cient legal delivery although there 
is no actual change of possession). 


[c] Goods to be manufactured in 
future.—(1) Where a manufacturer 
purports to sell to another goods 
which are as yet unmanufactured and 
later sells them to a bona fide pur- 
chaser after they have come into ex- 
istence, and where there has been no 
appropriation to the first contract, the 
subsequent bona fide purchaser is pro- 
tected in his purchase (Seymour v. 
Montgomery, 4 Abb. Dec. (N. Y.) 207, 
1 Keyes 4638); (2) and this is true al- 
though there has in the meantime 
been an oral arrangement between the 
manufacturer and the person for 
whom the goods were first contracted 
purporting to transfer the unfinished 
chattel to the latter with redelivery 
to the manufacturer as his bailee 
(McKee v. Ward, 289 Pa. 414, 137 A 
Sie 

{d] Limitation on rule.—This rule 
does not apply where the goods sold 
are of a kind not usually accompanied 
by delivery of possession at the time 
of sale, the first purchaser being al- 
lowed in that case a reasonable time 
for the removal of the property, and 
what constitutes such reasonable time 
being a question of fact. Bass v. 
Abeles, 143 Mo. A. 274, 126 SW 1002. 


60. Veazie v. Somerby, 5 Allen 
(Mass.) 280; Crawford v. Forristall, 
58 N. H. 114. 


[a] Growing crops.—(1) <As_ to 
goods, such as growing crops, incap- 
able of present actual delivery, where 
goods are sold to two persons, in each 
case without obtaining the bill of 
sale prescribed by statute, as against 
the claim of a subsequent bona fide 
purchaser it is no protection that the 
first buyer took possession, after the 
second sale, by taking possession of 
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and the Sale of Goods Act,*® where a person having 
sold goods continues in possession of the goods, or 
of negotiable documents of title to the goods, the de- 
livery or transfer by that person, or by an agent 
acting for him, of the goods or documents of title 
under any sale, pledge, or other disposition thereof 
to a bona fide purchaser shall have the same effect as 
if the person making the delivery or transfer were 
expressly authorized by the owner of the goods to 


[§ 656] e. From One Holding Legal Title, or Au- 
thorized To Sell—(1) In General. 
owner of personal property, having possession there- 
of, sells and delivers it to a bona fide purchaser, such 


If the general 


the property discharged of prior 


the land whereon they were growing 
of which he was owner and lessor 
(Stem v. Crawford, 133 Md. 579, 105 
A 780), (2) and that the subsequent 
purchaser has no bill of sale does not 
prevent his objecting that the prior 
purchaser has none and so, under 
Code Pub. Civ. L. art 21 § 43, cannot 
claim against him (Stem v. Crawford, 
supra), (3) his own lack in this re- 
gard being immaterial where there . 
are no later purchasers claiming 
against him (Stem v. Crawford, su- 
pra). 

61. Goodenough v. Spencer, 2 
Thomps. & C. (N. Y.) 508, 15 AbbPr 
NS 248, 46 HowPr 347; Plummer v. 
Worley, 35 N. C. 423; Caston v. Cun- 
ningham, 34 8S. C. L. 59; Flowers v. 
Wilkes, 1 Swan (Tenn.) 408. 


62. Hight v. Harris, 56 Ark. 98, 19 
SW 235; Sloan v. Kingore, 3 Ind. 549; 
Johnson v. Willey, 46 N. H. 75; Woos- 
ter v. Sherwood, 25 N. Y. 278; Acme’ 
Wood Carpet Flooring Co. v. Brad- 
dock, 203 NYS 554. 


[a] Identification and setting aside 
of goods.—Wooster v. Sherwood, 25 
N. Y. 278; Acme Wood Carpet Floor- 
ing Co. v. Braddock, 203° NYS 554. 


[b] Constructive delivery or ‘“‘con- 
structive possession” merely, that 
which exists in contemplation of law 
without actual enjoyment, is not suf- 
ficient. Stem v. Crawford, 133 Md. 
579, 105 A 780. 


63. Wooster v. Sherwood, 25 N. 
Y. 208, 
[a] Rule applied.——Where the pur- 


chaser of goods allowed them to re- 
main with the seller to be made into 
a manufactured article, but only aft- 
er they had been identified and set 
aside as,the property of the pur- 
chaser, a subsequent purchaser could 
not hold as against the prior vendee. 
Wooster v. Sherwood, 25 N. Y. 278. 


64. Heishman v. Hope, 79 Colo. 1, 
242 P 782; Johnson v. Willey, 46 N. 
bey fie 

[a] Rule applied.—Where a land- 
lord bought a cow of his tenant, and 
after taking and holding possession 
returned it to the latter to be pas- 
tured, a sale by the tenant to a bona 
fide purchaser did not affect the land- 
lord’s title. Johnson y. Willey, 46 N. 
1S Wes : 

[b] Restoration to vendor’s pos- 
session by wrongful act of third per- 
son.—Heishman vy. Hope, 79 Colo. 1, 
242 P 782. 

{[c] When restoration may occur.— 
The vendee having acquired posses- 
sion under his purchase must have 
enjoyed it so long and in such a man- 
ner as to show that the delivery to 
him was not merely formal or color- 
able before he can safely transfer it 
back to the vendor. Davis v. Bigler, 


62 Pa. 242,-1 AmR 393: 
65.) $25. 
66. § 25. 


644 [55 C.J.] 


equities and eneumbrances;°7 thus, a bona fide pur- 
chaser of goods obtains a title good against those 
secretly vested with a security interest in the prop- 
erty by virtue of such transactions as mortgages,®® 
or agreements to mortgage,°®® bills of sale unaccom- 


67. Ill.—Drain v. La Grange State 
Bank, 303 Ill. 330, 135 NE 780. 

Kan.—Scully v. Porter, 3 Kan. A. 
493,-43) P 824. 


_Me.—St. Croix Co. v. Seacoast Can- 
ning Co., 114 Me. 521, 96 A 1059. 

Miss.—Wyse v. Dandridge, 35 Miss. 
672, 72 AmD 149, 

N. J.—Gropper v. Hoover, 104 N. J. 
L. 436, 140 A 919 [aff (Sup.) 5 N. J. 
Mise. 649, 137 A 837]. 

N. Y.—Marsh v. Titus, 3 Hun 550, 
6 Thomps. & C. 29. 

N. C.—Southerland v. Webb, 15 N. 
C. 245. 


Tex.—F. L. Shaw Co. v. Coleman, 
(Civ. A.) 236 SW 178; Therriault v. 
Compere, (Civ. A.) 47 SW 750. 


Va.—Braxton v. Bell, 92 Va. 229, 23 
SE 289; Taylor v. Stone, 2 Munf. (16 
Va.) 314, 315. 

Wis.—Andrews v. Jenkins, 39 Wis. 
476. 

“The ‘doctrine seems to be settled 
that, in the case of legal rights, the 
principle caveat emptor properly ap- 
plies; but equitable rights may be 
lost by a sale to a bona fide purchas- 
er without notice.” Taylor v. Stone, 
supra. 

[a] Rule applied.—(1) Where one 
to whom a bill of sale is assigned, by 
the purchaser therein, rescinds the 
sale, he cannot successfully set up 
his equitable rights in the property 
against a subsequent bona fide pur- 
chaser of the property. Gropper v. 
Hoover, 104 Tele ASG wali Oy PAYS OLY) 
{aff 5 N. J. Misc. 649, 137 A 837]. (2) 
Where a testator by his will devised 
his property to his two children, and, 
if either should die without leaving 
issue, the whole of his estate, both 
real and personal, to go to the sur- 
vivor, and where one of the children 
upon a bill for an account against the 
executor obtained a decree for a sum 
of money, in part satisfaction of 
which he accepted certain chattel 
property which was not the property 
of his testator, and where he later 
died without leaving issue, the sur- 
viving child was not entitled to re- 
cover these chattels, from a bona fide 
purchaser from the deceased child 
during the latter’s lifetime. South- 
erland v. Webb, 15 N. C. 5. 


{[b] Pretended sale.—Where the 
owner of property ‘delivers it to an- 
other by a pretended sale, a bona fide 
purchaser of the ostensible vendee 
gets good title. Therriault v. Com- 
pere, (Tex. Civ. A.) 47 SW 750. 


68. La.—Verdier v. Leprete, 4 La. 
41. 

Mass.—Parry v. Libbey, 166 Mass. 
112, 44 NE 124. 

Mich.—Cass v. Gunnison, 68 Mich. 
147, 36 NW 45. 

Nebr.—Gillilan v. Kendall, 26 Nebr. 
82, 42 NW 281, 18 AmSR 766. 

N. Y.—Marsden v. Cornell, 62 N. Y. 
Wilh Online mani 8 Vis IS 01k, tom eINi | X. 
198, 4 AbbPrNS 212, 4 Transcr. A. 
110; Thompson v. Blanchard, 4 N. Y. 
303; Moyer v. McIntyre, 43 Hun 60, 
6 NYSt 544. 

S. D.—La Crosse Boot, ete., Mfg. 


Co. v. Mons Anderson Co., 9 S. D. 
560, 70 NW 877, 879. 

Man.—Brett v. Foorsen, 17 Man. 
241. 

“When mortgaged personal prop- 


erty comes into the hands of a pur- 
chaser having no notice of the lien, 
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title.” La 
Co. v. Mons 


he obtains a complete 
Crosse Boot, etc., Mfg. 
Anderson Co., supra. 


[a] Estoppel to claim under re- 
corded mortgage.—(1) Although a 
chattel mortgage on personal property 
has been properly filed so as to afford 
notice to later purchasers, a subse- 
quent good-faith purchaser for value 
from the mortgagor in possession pre- 
vails against the mortgagee, where 
the purchase is made in reliance on a 
written statement, given to the mort- 
gagor by the mortgagee, of satisfac- 
tion or payment (Finks v. Buck, (Tex. 
Civ. A.) 27 SW 1094), (2) or on the 
conduct of the mortgagee in knowing- 
ly permitting the mortgagor, custom- 
arily and in the usual course of busi- 
ness, to expose and offer for sale to 
the public goods covered by the mort- 
gage (Rome Nat. City Bank v. Adams, 
30 Ga. A. 219, 117 SH 285). 


[b] Designedly concealing exist- 
ence of mortgage in order to facili- 
tate the sale of property is such con- 
duct as prevents the mortgagee from 


‘claiming in opposition to a bona fide 


purchaser. Hooper v. Gumm, L. R. 
2 Ch. 282 (where a ship was built in 
the United States expressly for Sale 
in Hngland, although the law of the 
former state, by which record of en- 
cumbrances on registry was not re- 
quired, rather than of the latter, 
where it was necessary, would nor- 
mally govern, nevertheless, if the 
mortgagee designedly refrained from 
giving record notice simply to facili- 
tate a sale, a bona fide purchaser in 
England took precedence over his 
claim). 

[ec] In Maine (1) the mortgagee 
under a chattel mortgage has legal 
title and his claim prevails against 
that of a bona fide purchaser from a 
mortgagor in possession, in the ab- 
sence of fraud or estoppel (Lane v. 
Borland, 14 Me. 77, 31 AmD 33); (2) 
but where, as security for payment, 
a debtor gave his creditor a written 
agreement acknowledging that he had 
received of the creditor a horse which 
he would return to him at a time 
therein specified or pay the debt, the 
horse being, at the time, in fact the 


property of the debtor and no deliv- 


ery of it ever being made to the cred- 
itor, and where afterward the debtor 
sold the horse to a bona fide purchas- 
er, the writing given to the creditor 
was neither a bill of sale nor a mort- 
gage, no interest in the property was 
conveyed to the creditor by it, and 
the bona fide purchaser prevailed 
(Crane v. Pearson, 49 Me. 97). 


69. Braxton v. Bell, 92. Va. 229, 23 
SH 289. 

70. Verdier v. Leprete, 4 La. 41; 
Taylor v. Stone, 2 Munf. (16 Va.) 314. 

V1... ‘Mosher v. Smith, 67 Me: 172. 

72. Britton v. Harvey, 47 La. Ann. 
259, 168S 747, 3 

73. Britton v. Harvey, supra. 

‘74. MclIninech vy. Evans, 90 Nebr. 


248, 133 NW 187. See Esterly Har- 
vesting Co. v. Hill, 36 Ill. A. 99. 

75. Priority as between statutory 
landlord’s lien and bona fide purchaser 
see Landlord and Tenant § 1505. 

76. U. S.—The Detroit, 7 F. Cas. 
No. 3,832, Brown Adm. 141. 

Ala.—Scaife v. Stovall, 67 Ala. 237; 
Marsh v. Elsworth, 37 Ala. 85. 

Ark.—Clements v. Hamilton-Brown 
Shoe Co., 99 Ark. 335, 188 SW 971. 
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panied by possession,’® pledges with possession re- 
tained in the pledgor’’ or restored to him by the 
pledgee,*? even though for a definite limited pur- 
pose,’*® verbal liens,** and, ordinarily,’® any other 
secret liens;*® and such a purchaser is also entitled 


Ga.—Frazer v. Jackson, 46 Ga. 621; 
Farmers, etc., Bank v. Redden, 17 Ga. 
A. 473, 87 SE 701. 


Ill.—Drain v. La Grange State 
Bans, 303 Tll.-330, 135 NE 780s Dial 
v. Peterson, 34 Ill. A. 478. See Merz 


v. Stewart, 211 Ill. A. 508. 


Re ae ae ad v. Hawkins, 17 Ind. 
Ws 


Kan.—Scully v. Porter, 3 Kan. A. 
493, 43 P 824. 


ee em ne v. Hayner, 4 Ky. Op. 


fk oe v. Whitney, 7 a. A. 


« 
N. -Y.—Marsh v. Titus, 3 Hun 550, 
6 Thomps. & C. 29. 


Tex.—F. L. Shaw’ Co. v. Coleman, 
(Civ. TAS) s 2 86U SW SA 7ohet Sal 


poe eendrens v. Jenkins, 39 Wis. 

But see Richardson v. Peterson, 58 
Iowa 724, 13 NW 63, 64 (where the 
court said: ‘‘The vendor of personal 
property transfers the title and inter- 
est he holds therein subject to liens 
recognised by law. This rule prevails 
in all cases, except those wherein a 
purchaser without notice is protected 
by statute, as under the registry 
laws’’); Baine v. Chambers, 1 New- 
foundl. 154 (bona fide purchaser of 
fish did not obtain a title superior to 
the lien of the supplying merchant, 
on the catch, for advances). 


“A bona fide purchaser from one 
who has the legal title to the prop- 
erty and possession thereof, though 
his possession is wrongful, takes the 
title as against the person entitled 
to possession only, or whose right is 
that of a mere lienholder.” F. L. 
Shaw Co. v. Coleman, supra. 


[a] Rule applied.—(1) Where a 
claim for towage accrued against a 
vessel while she was in the hands of 
a person who had contracted to pur- 
chase her, and where such person fail- 
ed to fulfill the; contract and deliv- 
ered her to the owner, who took her 
to Canada soon after the services 
were performed where she remained 
for a year during which she was sold 
to a bona fide purchaser who return- 
ed her to the jurisdiction of the fed- 
eral courts and there kept her for 
several months before a libel was 
filed, the bona fide purchaser was 
protected against the libellant. The 
Detroit, \7 EB. Cas> No. 3)832) Brown 
Adm. 141. (2) A statutory lien on 
ties and telegraph poles for the ma- 
terial used in making them does not 
follow them into the hands of a bona 
fide purchaser, particularly where the 
statute, by giving the lienholder a 
right to seize them under certain con- 
ditions, thereby creates the obvious 
inference that under other conditions 
such right does not exist. Scardino 
v. Whitney, 7 La. A. 427. (3) Where 
a Statute gives a lien for property 
sold by an administrator on credit 
until it shall have been paid for, the 
statutory lien does not prevent the ti- 
tle from passing to the purchaser, 
and a bona fide purchaser from him, 
at least under a sale made in another 
state, is protected against the lien- 
holder. Marsh v. Elsworth, 37 Ala. 
85. (4) Where a grain rent is re- 
served in a lease, with a condition 
that the. lessor shall hold the crops 
as security for the rent, the lien at- 
tempted to be reserved for the rent 
would be inoperative as to a _ pur- 
chaser in good faith. Fowler v. Haw- 
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to protection against the owner of goods who has 
transferred the property to another, from whom the 
purchase is made, on a private understanding that it 
is to be held** or disposed of*® for the benefit of 
the owner, or that it is to be held by the transferee 
as security’® and against the claim of the owner as 


unpaid seller of the goods.8° 


[§ 657] (2) From Holder of Voidable Title.’ 
bona fide purchaser of property is protected in his 
purchase when he buys from or under one holding it 
by a title defeasible by another, if at the time of 
transfer by such holder his title has not yet been 
avoided but still remains merely voidable,®? as by 
reason of a sale on Sunday,*® or where the property 
has been won on a wager,*®* provided the wager was 
Similarly, undue influence and duress 
on the part of a husband by which his wife is in- 
duced to sell property will not affect the rights of. 


fairly won.8* 


kins, 17 Ind. 211. (5) Where a. lien 
is given on whisky, for the rye from 
Which it was made, until payment 
for the rye, a bona fide purchaser of 
the whisky prevails against the lien- 


poe Morris v. Hayner, 4 Ky. Op. 
[b] Privilege on movables does 


not follow them into the hands of an 
innocent purchaser. Scardino Vv. 
Whitney, 7 La. A. 427. 


[ce] Statutory laborer’s lien does 
not prevail against a bona fide pur- 
chaser. Farmers’, etc., Bank v. Red- 
den, 17 Ga. A. 473, 87 SE 701. 


[ad] Statutory lien for repairs on 
steamboat.—Frazer v. Jackson, 46 Ga. 
621. 


{e] Dien for unpaid balance of ad- 
vances for logging purposes. An- 
drews vy. Jenkins, 39 Wis. 476. 


77. Goodenough v. Spencer, 2 
Thomps. & C. (N. Y.) 508, 15 AbbPrNS 
248, 46 HowPr 347; Vermonet v. De- 
laire, 2 S. C. Eq. 323; Davis v. Loftin, 
6 Tex. 489. 


[a] Rule applied.—Where a bill of 
Sale to a foreign vessel, together with 
possession of her, is given to an Amer- 
ican so that he can get her covered 
by insurance as an American vessel 
at more favorabie rates, and he sells 
her to a bona fide purchaser, the lat- 
ter is to be protected against the true 
owner. Vermonet v. Delaire, 2 S. C. 
Eq. 323. 1 

78. Shearer v. Barrett, Lalor (N. 
7.0: 

[a] Rule applied.—Where the own- 
er of property transferred title to it 
to another so that the other might 
exchange it for other property, and 
the transferee thereupon sold and de- 
livered it to a bona fide purchaser, 
the latter could hold the property as 
against the original transferror. 
Shearer v. Barrett, Lalor (N. Y.) 70. 

79. St. Croix Co. v. Seacoast Can- 
ning Go., 114 Me. 521, 96 A 1059; 
Folk v. Sanders, 36 S. C. 582, 15 SB 
732. 

80. Ala.—Robinson v.: Pogue, 
Ala pe 2D; OS: 680. 

Ark.—Clements v. Hamilton-Brown 
Shoe Co., 99 Ark. 335, 138 SW 971. 


Ga.—Sears v. Kitchens, 31 Ga. A. 
574, 121 SH 583. 


Ill—Drain v. La Grange 
Bank, 303 Ill. 330, 185 NE 780; 
v. Peterson, 34 Ill. A. 478. 

Mass.—Arnold v. Chandler Motors, 
244 Mass. 210, 138 NE 574. 

Mc.—Barbee v. Crawford, 132 Mo. 
A. 1, 111 SW 614. 

N. Y.—Lewis v. Palmer, Lalor 68. 

[a] Rule applied.—Where an un- 
paid seller of an automobile, to whom 
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State 
Dial 
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a bona fide purchaser from her vendee.*® 
however, authority holding that a bill of sale made 
by one who is mentally incompetent is invalid even 
as to bona fide purchasers from the buyer;** and 
even that where personal property is sold by an in- 
fant, he may on coming of age rescind the sale and 
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There is, 


recover the property from one who is a bona fide pur- 


A 


thereto, but his 


a warehouse company surrendered the 
possession, refused possession uyon 
the demand of a bona fide purchaser 
buying prior to such surrender, the 
latter was entitled to recover its mar- 
ket value, with interest, from the date 
of the conversion. Arnold v. Chand- 


ler Motors, 244 Mass. 210, 138 NE 
574. 
[b] Ineffectual attempt to rescind. 


—(1) It does not vary this rule that 
the buyer of the goods has unsuccess- 
fully attempted to secure the seller’s 
consent to a rescission, before his re- 
sale to a bona fide purchaser. Robin- 
son v. Pogue; 86 Ala. 257, 55S 685: . (2) 
Where a piano was delivered to a 
prospective purchaser upon an agree- 
ment for thirty days’ trial, the pur- 
chaser having the right to return it 
if unsatisfactory, an offer to return 
because he was expecting to be draft- 
ed was not an offer to return it as 
unsatisfactory, and where offer to re- 
turn was refused and the purchaser 
after retaining it thirty days sold it 
to another in good faith for value 
and without notice, such ultimate 
purchaser acquired good title as 
against the original seller. Sears v. 
Kitchens, 31 Ga. A. 574, 121 SE 583. 


81. Bona fide purchaser from one 
holding under sale voidable for fraud 
see supra § 647. 


Intoxication as a defense against 
innocent third persons see Drunkards 
Sp, ality 


82. See cases infra notes 83-85. 


83. Mann v. United Motor Boston 
Co., 226 Mass. 495, 116 NE 239; Hor- 
ton v. Buffinton, 105 Mass. 399. 


Validity of Sunday sales generally 
see Sunday [37 Cyc 561]. 


84 Holland v. Swain, 94 Ill. 154. 


Recovery of property lost on wager 
from third persons generally see 
Gaming § 320. 


85. Hodge v. Sexton, 1 Hun (N. Y.) 
576, 4 Thomps. & C. 54. 


[a] Rule applied.—-Where a _ per- 
son stakes a watch on a throw of the 
dice and loses by reason of a trick or 
cheat on the part of his adversary, to 
whom the stakeholder delivers the 
watch, and who sells it to an inno- 
cent purchaser, no authority to the 
stakeholder to deliver the watch can 
be implied unless the bet was fairly 
won, and the winner acquires no title 
thereto and can convey none even to 
a bona fide purchaser. Hodge v. Sex- 
ton, 1 Hun (N. Y.) 576, 4 Thomps. & 
C. 54. 

86. Blanchard v. Castille, 19 La. 
362. ° 

[a] Reason for rule is based on 
the analogy between effects of fraud 
and effects of duress on validity of 
sale. Blanchard v. Castille, 19 La. 


chaser from his vendee.** 
the Uniform Sales Act’® and of the Sale of Goods 
Act,®® where'the seller of goods has a voidable title 


Under the provisions of 


title has not been avoided at the 


time of the sale, the buyer acquires a good title to 
the goods, provided he is a bona fide purchaser. 

[§ 658] (8) From Trustee.°! 
chaser from or under a trustee acquires by his pur- 
chase a title to the trust property which cannot be 
defeated by the beneficiaries.” 


[§ 659] (4) From Prior Purchaser. After prop- 


A bona fide pur- 


362. 


87. Harris v. Harris, 
2S dea Olas 


Avoidance of conveyance by insane 


64 Cal. 108, 


person after sale to bona fide pur-- 


chaser see Insane Persons § 538. 
88. Hill v. Anderson, 13 Miss. 216. 
[a]. This is based on the proposi- 
tion, discussed and apparently assent- 
ed to in the instant case, that the 
doctrine of protection to bona fide 
purchasers is limited to those buying 


‘real property, and is not to be extend- 


ed to purchasers of chattels. Hill 


v. Anderson, 13 Miss. 216. 
Sales of personalty by infants gen- 
erally see Infants § 96. 


Chey A Pah 
90. Sa23- 
91. Bona fide purchasers from 


trustees generally see Trusts [39 Cyc 
559-569]. 

92. Ga.—Johnson v. Sirmans, 
Ga. 617. 


La.—Miles v. Oden, 8 Mart. N. S. 
214, 19 AmD 177. 


Miss.—Wyse v. Dandridge, 35 Miss. 
672, 72 AmD 149. 


N. Y.—Marsh v. Titus; 3 Hun 550, 
6 Thomps. & C. 29. 


N. C.—Christmas v. Mitchell, 38 N. 
Cz Eb Sib. 

Pa.—Eureka Knitting Co. v.. Snyder, 
36 Pa. Super. 336. 

S. C.—Hudnal v. Wilder, 15 S. C. L. 
294, 17 AmD 744; Henderson v. Dodd, 
Suh.) CNG. alos 

Tenn.—Haves v. Gillespie, 1 Swan 
128, 132. 2 

Va.—Claiborne v. Holland, 88 Va. 
1046, 14 SH 915. 

“The case is one of a bona-fide sale 
and delivery by the trustee to defend- 
ant, upon valuable consideration, and 
without notice of the trust. The de- 
fendant became thereby invested with 
the legal title, and his equity being 
equal to that of the cestui que trust, 
his right cannot be disturbed either 
at law or in equity. In such case the 
cestui que trust cannot pursue the 
property or fund, for it has become 
divested of the trust; and the re- 
course for indemnity must necessari- 
ly be upon the trustee for a breach 
of the trust.” Haves v. Gillespie, su- 
pra. 

[a] Reason for rule.—By obtain- 
ing from the trustee the legal title, 
the bona fide purchaser has the law 
in his favor; and having purchased 
and paid his money, he has equal equi- 
ty with the cestui. Wyse v. Dand- 
ridge, 35 Miss. 672, 72 AmD 149. 

[b] Trustee ex maleficio.—Marsh 
Vim Ritus; 3. Eoan=—. (Ni Ys) DOO haG 
Thomps. & C. 29. 
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erty has 


‘'[e] Defeasible title in trustee.— 
Where the trustee holds by a voidable 
title, a bona fide purchase cuts off the 
rights, not only of the cestuis, but of 
the persons by whom the trustee’s ti- 
tle is subject to be avoided. Mont- 
gomery v. Rose, 1 Patt. & H. (Va.) 5. 
[dad] No implied trusts in favor of 
the beneficiaries are imposed on trust 
¢property in the hands of a bona fide 
purchaser. FEureka Knitting Co. v. 
Snyder, 36 Pa. Super. 386. 


[e] One to whom the trustee de- 
livers the possession merely does not 
by his sale to a bona fide purchaser 
confer upon the latter a good title. 
Thomas v. Wallace, 5 Ala. 268. 


{f{] Natural guardians.—The nat- 
ural guardians of children cannot con- 
vey to a bona fide purchaser proper- 
ty to which they have not the’ legal 
title, so as to cut off the interest of 
the children under q deed (1) as gran- 
tees (Manley v. Culver, 20 Tex. 143), 
(2) or as beneficiaries (Thomas v. 
Wallace, 5 Ala. 268). 


{g] Property bought with trust 
funds.—An innocent purchaser of 
property bought with trust funds will 
be protected. Johnson vy. Sirmans, 69 
Ga. 617. 


93. Teat v. Chapman, 1 Ala. A. 491, 
56 S 267; Fretwell v. Neal, 32 S. C. 
Eq. 559, 572; Palmer v. May, 5 Sask. 
b.20. 

“Wherever, in a succession of pur- 
chasers, you reach one who is inno- 
cent and purchases in ignorance, the 
title is thenceforth sanctified.” Fret- 
well v. Neal, supra. 

94. U. S—The W. B. Cole, 59 Fed. 
182, 8 CCA 78 [aff 49 Fed. 587]; The 
wp MS Prench, 7 HWeiCas. No, 3,933, 1 
Lowell 438. 


Ala.—Kyle v. Ward, 


81 Ala. 120, 1 


S 468; Horton v. Smith, 8 Ala. 73, 42 
AmD 628; Teat v. Chapman, 1 Ala. 
A. 491, 56 S 267, 
Cal.—Old Settlers’ Inv. Co. v. 
White, 158 Cal. 236, 110 P 922. 
Ga.—Palmer v. Clarke, 31 Ga. 351; 


Malsby v. Widincamp, 24 Ga. A. 737, 
102 SH 178. 

Ill.—Montague v. Hanchett, 20 Ill. 
A. 222. 

N:; Y.—Williams v. Birch, 19 N. Y. 
SUperin 2O9 st ikatl 36 “UNS WY.) 39,0 2 
Transcr. A. 133]. 


Pa.—Seeley v. Garey, 109 Pa. 301, 


5 A 666; Connor v. Bank, 14 Pittsb 
LegJNS 370. 

S. D.—La Crosse Boot, etc., Mfg. 
Co. v. Mons Anderson Co., 9 S. D. 560, 


70 NW 877. 
Vt.— Barber v. Richardson, 57 Vt. 
408. 


Va. 1 Patt. & 
En 5. 


“Tt is a well settled proposition that 
if one person purchase property, with 
notice of a latent equity in some third 
person and his vendor is a bona fide 
holder without notice, Such purchaser 


passed into the hands of a bona fide pur- 
chaser, every subsequent. purchaser stands in the 
shoes of such bona fide purchaser and is entitled to 
the same protection as the bona fide purchaser, ir- 
respective of notice;°* so that a purchaser, from a 
bona fide purchaser, although not himself purchas- 
ing bona fide, takes a good title,?* unless such pur- 
chaser was a former purchaser with notice, of the 
same property prior to its sale to the bona fide pur- 
chaser,®> or unless the means by which the goods 
were originally obtained from the owner were such 
that a sale, even to a bona fide purchaser, affords no 
protection as against the true owner.°®°® 


‘could not. sell at all. 


SALES 


is entitled to avail himself of the 
rights of his vendor and takes thé 
property free from the equities of the 
third person.” Old Settlers’ Inv. Co. 
v., White, 158 Cal. 236, 239, 110 P 922. 
“A purchaser with notice may pro- 
tect himself by showing that he de- 
rived title from a bona fide purchaser 
or one without notice.’ Barber v. 
Richardson, 57 Vt. 408, 410. 


[a] Reason for rule.—If a contra- 
ry rule were adopted, the title which 
the law holds good might be in every 
other respect valueless to the owner, 
for when event happened which con- 
stituted notice to all the world, he 
The: Day Ms 
French, 7 F. Cas. No. 3,938, 1 Lowell 
43. 


[b] Rule applied.—Where a bona 
fide purchaser sells his property aft- 
er the institution of suit by the orig- 
inal owner to recover it, the notice 
afforded by the pendency of the action 
does not avail the latter as against 
the purchaser. The D. M. French, 7 
F. Cas. No. 3,938, 1.Lowell 43. 


{c] Dependence on right of inter- 
mediate vendor.—If one purchases 
without notice but without payment 
of the consideration from one to 
whom goods have been consigned for 
sale by a fraudulent vendee, and who 
has made advances on such consign- 
ment_in good faith without notice, the 
title of this final purchaser is depend- 
ent upon the validity of his vendor, 
the consignee. Williams v. Birch, 19 
N. Y. Super, 299 [aff 36 N. Y. 319, 72 
Transcr: A. 133]. 


95. The W. B. Cole, 59 Fed. 182, 8 
CCA 78 [aff 49 Fed. 587]. 


[a] Reason for rule.—The title’in 
such case revests in one who has been 
guilty of a fraud in selling goods, 
which he knows to be subject to out- 
standing claims, free from such 
claims, and therefore the equity of the 
person defrauded is revived. The W. 
B. Cole, 59 Fed. 182, 8 CCA 78 [aff 49 
Fed. 587]. 

96. Mayer v. Wiltberger, Ga. Dec. 
Pt. II 20; Barrett v. Miller, 36 Ga. A. 
48, 185 SE 111; Russell v. Favier, 18 
La. ‘585, 86 Amb 662 INichols=cv. 
Montjeau, 132 Mich. 582, 94 NW 6. 


[a] Bmule applied to goods original- 
ly: (1) Sold by bailee. Russell v. 
Favier, 18 La. 585, 36 AmD 662; Ni- 
chols v. Montjeau, 132 Mich. 582, 94 
NW 6. (2) Taken by thief. Barrett 
Vi ne 36 Ga. A. 48, 135 SH 111. 


97. S.—Walker v. Miller, 59 Fed. 
689, 8 Goa 331. 


Ala.—Kyle v. Ward, 81 Ala. 120, 1 
S 468; Horton v. Smith, 8 Ala. 73, 42 
AmD 628. 

Ga.—Mashburn v. Dannenberg Co., 


117 Ga. 567, 44 SE 97; Malsby. v. 
Widincamp, 24 Ga.. A. 737, 102 SE 178. 


N. J.—Behn v. ‘New Jersey Nat. 
Bank, 65 N. J. L. 591, 48 A 527. 


Y.—Marsden v. Cornell, 62 N. Y. 


N. 
215; Dillingham v. Bolt, 37 N. Y. 198, 


[§§ 659-660 


Purchaser from or under one whose purchase was 
not bona fide, if he is himself a bona fide purchaser, 
is protected in his title to the goods;®? but the title 
of a derivative purchaser, in order to be protected, 
must be connected up, without unexplained gaps, 
to that of the person first obtaining the goods from 
the true owner.?® 

[§°660] (5) From Agent or Factor. 
applicable to sales to bona fide purchasers from 
agents,®® factors,! and brokers,? are treated else- 
where in this work, as are those relative to the effect 
of ratification by the owner.® 
rules, if the principal has clothed an agent, general 


The rules 


Conformably to these 


4 AbbPrNS 212, 4 Transcr. A. 110. 


Pa.—Shannon y. Minney, 130 Pa. 
280, 18 A 741. 
Of, ae woe 


S. C.—Fretwell v. Neal, 
Hq. 559. 

S. D.—La Crosse Boot, ete., Mfg. 
Co. v. Mons Anderson Co., 9 S. D. 560, 
70 NW 877. 


Va.—Claiborne v. Holland, 88 Va. 
1046, 14 SE pie ‘Montgomery Vv. Rose, 
1 Pate een 5 


A eceadian purchaser, without 
notice, cannot be affected by a notice 
to his immediate vendor.’’ Horton v. 
Smith, 8 Ala. 73, 78, 42 AmD 628. 


[a] Bule applied.—A bona fide 
purchaser can hold property as 
against an attaching creditor of a cor- 
poration from which the seller ob- 
tained it, even if the seller had no- 
tice of the insolvency of the cor- 
poration and his title would have been 
invalidated thereby. Walker v. Mill- 
er; 59 Med. 869, 8 CCA 33l. 


[b] Estoppel of vendor.—Where 
the owner of goods sells them, and 
the vendor allows him to retain pos- 
session, and stands by and permits 
him to sell the goods to another, 
without any claim of ownership, and 
the second purchaser also permits the 
goods to be retained by the original 
owner, and thereafter the first pur- 
chaser takes possession of them and 
sells them to an innocent vendee, al- 
though the vendor in the last sale was 
estopped to deny the title of the sec- 
ond purchaser from the owner, such 
estoppel does not extend to the third 
person bona fide purchasing the goods 
from him. Shannon y. Minney, 130 
Pa. 280, 18 A 741. 


[e] Bona fide purchaser from 
mortgagee, whose mortgage was: giv- 
en to ‘secure a pre-existing debt, so 
that he is not to be treated as a bona 
fide purchaser, obtains a good title by 


his bona fide purchase at the fore-- 


closure sale, although the mortgagee 
could not himself have held. Mash- 


burn v. Dannenberg Co., 117 Ga. 567, 
44 SE 97, 
98. Palmer v. Clarke, 31 Ga. 851; 


Pelekaise v. McLean, 18 Man. 421. 
99. Cross references: 


Liability of third person to principal 


for money or property wrongfully 

disposed of by agent see Agency §§ 

566-574. 

Nature and extent of agent’s authori- 
y: 
In general see Agency §§ 198-314. 
To sell lier es property see Agen- 
cy §§ 229-2438. 

1. Principal’s rights against third 
persons. arising out of title to prop- 
erty disposed of by factor see Factors 
§§ 147-151. 

Protection of third persons under 
Factors’ Acts see Factors §§ 153-161. 

2. Rights of third persons to prop- 
erty disposed of to them by broker 
see Brokers § 146. 

3. Ratification generally see ARSIC 
ey §§ 77-146. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


{ 


§§ 660-663] 


or special, with all the external indicia of title, on 
the faith of which bona fide purchasers have dealt 
with him, not knowing that the property involved 
belongs to another, such purchasers are protected,* 
but whoever deals with an agent constituted for a 
special purpose buys at his peril whenever the agent 
passes the precise limit of his powers;° so that, al- 
though the doctrine of ostensible authority is ap- 
plicable with reference to sales to bona fide pur- 
chasers,® it is not the law that a purchaser in good 
faith from one intrusted with the possession of 
property acquires as good a title as though he had 
dealt with the owner.’ But where the agent has been 
authorized to sell, the title of a bona fide purchaser 
is not affected by the fact that the agent’s authority 
has been revoked if the sale is made and the property 
delivered before notice of such revocation,® or by the 
fact that the power of attorney under which the sale 
was made was procured by fraud;°® nor is the title 
of a bona fide purchaser affected by the fact that the 
_agent subsequently embezzles the purchase money,?° 
or that by reason of his fraud or misconduct the 
owner of the property fails to receive the proceeds 
of the sale;!1 and where property is delivered to 
a private agent to be sold for the benefit of the 
owner, a sale by the agert to his own ereditor in pay- 
ment of his own debt will not divest the title of 
the owner, although the sale is to a bona fide pur- 
chaser.12. So also where the owner of property sells 
it, retaining possession as security for payment, and 
his agent negligently delivers the possession to the 
buyer without payment, a bona fide purchaser from 
the latter is protected in his title.+? 

4 Tripp v. National Shawmut 15. 
Bank, 263 Mass. 505, 161 NE 904:|6 NYSt 544. 


Carmichael v. Buck, 44 S. C. L. 332, 16. 
70 AmD 226. 

5. Morton v. Williamson, 72 Ark. 
390, 81 SW 235; Wooster v. Sher- 
wood, 25 N. Y. 278; Canales v. Earl, 
168 NYS 726; Carmichael v. Buck, 
44 S.C. L. 332, 70 AmD 226; Case v. 


18. Pleading: 
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Moyer v. McIntyre, 43 Hun 60, 


Moyer v. Mcintyre, supra. 
17. Hyde v. Ellery, 18 Md. 496, 


Generally see Pleading 49 C. J. 1. 
Bona fide purchase or holding general- 
ly see Pleading § 64. 
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[§ 661] 3. Actions—a. In General. The original 
owner of goods is not bound to exhaust his remedy 
against the person by whom he was first defrauded 
before bringing action against a subsequent pur- 
chaser.1+ A tender to a bona fide purchaser does not 
divest him of the title which he may have acquired 
by his purchase;?° if he has acquired a title, it is 
absolute, and if he has acquired no title, a tender is 
unnecessary before action is brought.1® In order to 
avoid multiplicity of suits, equity may take jurisdic- 
tion of an action against one who claims as bona 
fide purchaser, although the remedy at law is ade- 
quate.1* 


[§ 662] b. Pleading.*® In an action against one 
who relies upon the defense of being a bona fide pur- 
chaser, he must not only allege the purchase and a 
bona fide payment of the consideration with cireum- 
stantiality of details,t® but he must positively deny 
notice,?° not only at the time of the contract, but 
down to and at the time of the payment of the pur- 
chase money,?! and must positively aver that such 
payment has been made.?? The denial of notice must 
be positive and not evasive.2® There is, however, 
authority to the effect that the defense of a bona fide 
purchaser may be raised by a general denial where 
an answer in this form permits. defendant to show 
property in himself or a third person.24 Where one 
claiming as bona fide purchaser avers neither from 
whom his purchase was made, nor any title in such 
vendor, the pleading is bad.?° 


[§ 663] c. Evidence?*—(1) Burden of Proof. As 
a general rule, the burden is upon one claiming to 
be a bona fide purchaser to establish this fact.?7 


21. Gadsden First Nat. Bank v. 
Sproull, 105 Ala. 275, 16 S 879; Pond 
v. Obaugh, 16 Ark. 94; Cummings v. 
Coleman, 28 S. C. Eq. 509, 62 AmD 
ee Aiken v. Smith, 1 Sneed (Tenn.) 

22. Patten v. Moore, 32 N. H. 382; 
Aiken v. Smith, 1 Sneed (Tenn.) 304. 


[a] 


Jennings, 17 Tex. 661. 


[a] Rule applied.—Where, under 
a recorded mortgage, it was express- 
ly provided that property left in pos- 
session of the mortgagor should not 
be removed or disposed of save on 
certain conditions, the mortgagor, as 
to the disposition of such property, 
is the agent of the mortgagee, and 
a purchaser under an unauthorized 
sale cannot hold in opposition to the 
true owners. Morton v. Williamson, 
72 Ark. 390, 81 SW 235. 

6. Raleigh Mfg. Co. v. Great West- 
ern Smelting, ete., Co., 227 Ill; A. 221; 
Anderson v. Patten, 157 Iowa 23, 137 
NW 1050. 

7. Anderson v. Patten, supra. 

g. Jones v. Hodgkins, 61 Me. 480. 

9. Lawless v. Guelbreth, 8 Mo. 139. 

10. A. H. Whitney v. Burnham, 48 
Mo. A. 340. 

11. Miles v. Oden, 8 Mart. N. S. 
(la.) 214, 19 AmD 177. 

+ 12. Parsons v. Webb, 8 Me. 38, 22 

AmD 220. s 

13. Norfolk Southern R. Co. v. 

/ Barnes, 104 N. C. 25, 10 SE 83, 5 LRA 
611. 

14. Robinson v. Dauchy, 
GNI YE) 210 

Conditions precedent: 
Conviction of thief see supra § 654 

note 15. ; 
Necessity of demand in: 

Detinue see Detinue §§ 19, 20. 

Replevin see Replevin, §§ 68-76. 

Trover see Trover and Conversion 

[88 Cyc 2036]. 


3 Barb. 


Notice or knowledge generally see 
Pleading § 50. 


19. Gadsden First Nat. Bank v. 
Sproull, 105 Ala. 275, 15 S 879; Cum- 
mings v. Coleman, 28 S. C. Hq. 509, 
520, 62 AmD 402. 


“A plea of purchaser for valuable 
consideration without notice must set 
forth the requisites of the defense 
with such convenient certainty as to 
form a definite issue when traversed 
and must not rest in intendment or in 
general terms and allegations.” 
Cummings v. Coleman, supra. 


20. Gadsden First Nat. Bank v. 
Sproull, 105 Ala. 275, 16.S 879; Pond 
v. Obaugh, 16 Ark. 94; Cummings v. 
Coleman, 28 S. C. Eq. 509, 62 AmD 
402; Aiken v. Smith, 1 Sneed (Tenn.) 
804, 312. 


“Where the fact is within the de- 
fendant’s own knowledge, notice must 
be denied positively, fully, and pre- 
cisely, even though it be not charged 
on the other side.” Aiken v. Smith, 
supra. 


[a] Denial under oath.—There is 
authority that where the want of no- 
tice is relied on as a defense, defend- 
ant is required to deny the notice ex- 
plicitly on oath. Cummings v. Cole- 
man, 28 S. C. Eq. 509, 62 AmD 402. 


[b] Sufficiency of denial.—The de- 
nial of notice must be a denial of any 
notice of the existence of plaintiff’s 
rights and not merely a denial of 
notice of the instruments or title pa- 
pers evidencing or establishing such 
rights. Aiken y. Smith, 1 Sneed 
(Tenn.) 304. 


Failure to allege the giving 
of a valuable consideration is fatal 
to a claim to be considered a bona 
fide purchaser. Patten v. Moore, 32 
13 Keen 
23. Gadsden First Nat. Bank vy. 
Sproull,,105 Ala. 275, 16 S 879% 


24. Waterbury v. Miller, 13 Ind. 
A. 197, 41 NE 383. See Democrat- 
Herald Pub. Co. v. Pettit, 94 Cal. A. 
724, 271. P 910 (a denial of plain- 
tiff's title and right of possession is 
sufficient to permit of the introduc- 
tion of-evidence of conduct of the 
owner precluding his claim, where by 
statute it is provided that the own- 
er’s title is transferred to the buy- 
er under the named conditions and 
not merely that the owner shall be 
estopped from asserting his title, and 
the ordinary requirement, of plead- 
ing an equitable estoppel, has no ap- 
plication in such a case); Hineck v. 
Wilmerding, 17 Misc. 71, 39 NYS 842 
(pleading was sufficient to justify 
admission of evidence of good faith 
despite admission of identity of prop- 
erty). 

25. Payne v. June, 92 Ind. 252. 

26. Burden of proof of knowledge 
of intent of grantor in fraudulent 
conveyance see Fraudulent Convey- 
ances § 726. 

27. Ark.—Fomby v. 
Ark. 5387, 20 SW 413. 

Cal.—California Cured. -Fruit As- 
soe. v. Stelling, 141 Cal. 713, 75 P 
320. ’ 

Ind.—Kuhns v. Gates, 92 Ind. 66; 
Waterbury v. Miller, 13 Ind. A. 197, 
41 NE 383. 


Colquitt, 56 
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There is authority, however, that while the burden 
is upon such purchaser to show in the first instance 
that his purchase was for value,?*® if this is shown, 
the burden of proof then shifts,?® and that the bur- 
den is then upon the adverse party to show that the 


Towa.—Starr ‘v. Stevenson, 91 Iowa 
684,60 NW 217. 

Kan.—Kilpatrick-Koch Dry-Goods 
Conma mahnie ou Kian., 214,900) Evpoeit. 

Mich.—Whitaker Iron Co. v. Pres- 
ee Nat. Bank, 101 Mich. 146, 59 NW 
0 . 


Minn.—-Armstrong v. Freimuth, 78 
Minn. 94, 80 NW 862. 
Mo.—Standard Oil Co. v. Meyer 


Bros. Drug Co., 74 Mo. A. 446; Reid 
v: Lloyd, 52 Mo. A. 278. 
Nebr.—Wallich y. Sandlovich, 111 


Nebr. 318, 196 NW 317. 


N. M.—Redewill v. Gillen, 4 N. M. 
sy diz kit 22 


N. Y.—Stevens v. Brennan, 79 N. 
Y. 254; Devoe v. Brandt, 53.N. Y. 
462 [rev 58 Barb. 493]; Moyer v. 
Bloomingdale, 38 App. Div. 227/ 56 
NYS 991; Beinert v. Tivoli, 62 Misc. 
616, 116 NYS 4; Levy v. Yazbeck, 
22° Mise. 136, 49 NYS 2838; King v. 
Jacobson, 12 NYS 584; Grossman v. 
Walters, 11 NYS 471; Mather v. 
Freelove, 3 NYSt 424; Nestell v. 
Hewitt, 19 AbbNCas 282. But see 
Reed v. Gannon, 50 N. Y. 345 [rev 
3 Daly 414] (conceding the conten- 
tion that the burden was on plain- 
tiff to make out a prima facie show- 
ing of notice, but holding that such 
showing had been made and not hav- 
ing been rebutted by the purchaser, 
the evidence sufficiently warranted a 


verdict against him); Lewis _v. 
Palmer, Lalor 68 (the sale to the 
purchaser is to be presumed bona 
fide). 


N. D.—Ditton v. Purcell, 21 N. D. 
648, 132 NW 347, 36 LRANS 149. 


Oh.—Pullman Palace Car Co. v. 


Globe Rolling Mill Co., 4 Oh. Cir. Ct. 
SONG OlmOie DOC m5 58. 
Okl.—Nelson v. Jones, 93 Okl. 85, 


219 P 667. 


Or.—Immel v. Albany Iron Works, 
127 Oriulss 271 P53: 


Pa.—Bughman v. Central Bank, 159 
Pa. 94, 28 A 209; Levy v. Cooke, 143 
Pa. 607, 22 A 857; Tainter v. Hyne- 
man, 6 Phila. 202. 


W. Va.—Richlands Brick Corp. v. 
Hurst Hardware Co., 80 W. Va. 476, 
92 SE 685. 


See Babcock Printing Press Mfg. 
‘Commvirelerbert. 137, INe Cas hie 29 (Sh 
349 (the purchaser must show that 
the purchase was at a fair and rea- 
sonable price according to the cus- 
tomary method of doing business be- 
tween buyers and sellers); Nachtigal 
Voie eremier™ Motors,” utd. (CAlta.) 
[1929] 2 DomLR 190 (one claiming 
as bona fide purchaser must show 
that he was misled by some act of 
the true owner other than the mere 
granting of possession, and if he fails 
to do so, a verdict for him cannot 
be sustained). 


[a] Reason for, and discussion of, 
rule.—(1) “The answer of a _ bona 
fide purchaser is in the nature of a 
new case founded on right and title 
set up to bar and avoid the plaintiff's 
title. To entitle a party to such pro- 
tection, he must prove the payment 
of the purchase money in good faith 
and without notice.” California 
Cured Fruit Assoc. v. Stelling, 141 
(CEL alae Wis AE BAD RS eas C4), (Oho att onl 
who bases his right to protection up- 
on this doctrine rests the burden of 
showing to the satisfaction of a rea- 
sonable mind that he is such a pur- 
chaser. ... He must show that he 
paid the agreed price; that the 
amount paid was a fair cash value 
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for the thing sold; that he did not 
have actual or constructive notice of 
any defect in the title he bought, or 
of any adverse claim to it, and did 
not have immediate access to a 
source of knowledge which if pur- 
sued would have enabled him to as- 
eertain the actual infirmity or lack 
of completeness in the title to this 
property. Without this showing he 
cannot defend his claim as against 
the true owner.” Richlands Brick 


Corp. v. Hurst Hardware Co., 80 W. 
Va. 476, 92 SE 685, 686. (3) “A sub- 
sequent purchaser for value, and in 


good faith from a fraudulent. ven- 
dee, consequently is the creation of 
a new rather than a transfer of an 
existing title, and must be made out 
affirmatively by those who rely on it 
as a bar to the antecedent right of 
the original vendor.’ Tainter v. Hy- 
neman,) 6, Phila.! (Pa:))'202,- 20385 9 \(4) 
“The purchase being therefore fraud- 
ulent and the sale voidable at the 
plaintiff’s option, if rescinded with 
reasonable promptness, the burden 
of proof of better title in the pur- 
chaser than his fraudulent vendor 
possessed rests upon the defendant 
who may prove good title in him- 
self by proof jby a preponderance 
of evidence of his purchase of the 
team for an adequate consideration 
in good faith without knowledge of 
his vendor’s fraud and without no- 
tice of any fraudulent acts or inten- 
tion of his vendor, or knowledge or 
facts sufficient to put defendant or 
a reasonably prudent man on inquiry 
as to the existence of the fraud in 
the purchase and sale by which de- 
fendant’s vendor obtained the prop- 
erty. Such a purchase, without 
knowledge of fraudulent act or in- 
tent or of acts imputing notice suf- 
ficient to compel inquiry, would con- 
stitute defendant a bona fide pur- 
chaser for value and confer upon him 
perfect title to the property in ques- 


tion. But the burden of proof to es- 
tablish such good faith purchase is 
upon the sub-vendee ... who is 


claiming a perfect title after it has 
been established that his vendor had 
but a voidable title. When defend- 
ant sets up, as he does by his claim 
of good faith purchase, better title 
than his vendor had, the burden of 
proving his superior title is assumed 
by and falls upon the defendant as 
the party asserting it; such vendor’s 
fraudulent acquisition of the prop- 
erty being once established.’ Dit- 
ton v. Purcell, 21 N. D. 648, 132 NW 
347, 349, 36 LRANS 149. 


[b] Allegation in petition that 
purchaser had notice of the fraud in 
the sale, and assisted and participat- 
ed therein, denied by the answer, 
does not change the rule. Starr v. 
Stevenson, 91 Iowa 684, 60 NW 217. 


28. Wilk v. Key, 117 Ala, 285, 23 
S 6; Peterson v. Steiner, 108 Ala. 
629, 18 S 688; Gadsden First Nat. 
Bank Vv. Sproull, 105 “Alas 275)) 16 S$ 
879; Hoyt, ete., Mfg. Co. v. Turner, 
$4 Ala, 523, 4 S 658; Robinson v. 
Levi, 81 Ala. 1384, 1°S 554: Kylesv: 
Ward, 81 Ala. 120, 1 S 468; Roswald 
VV. imbs: Vie Ale velo: “Panenett | vw. 
Kimbark, (1ll.) 2 NE 512; Baster v. 
Allen, 8 Allen (Mass.) 7, 10; Perkins 
v. Frank, (Tex. Civ. A.) 64 SW 236. 
See Calais Steamboat Co. v. Scud- 
dér;,) 2, BlackiCUr. Sa) sic ela ede 
282 (burden of proving notice is on 
the party charging it, at ieast where 
the purchaser presents evidence of 
good faith apparent from the terms 
and conditions of the contract of pur- 
chase). 


purchase was with notic 
mentioned rule, the burden is only on the purchaser 
to show in a general way that the purchase was in 
good faith,?! and after such a general showing, it is 
incumbent upon the original owner to show specific 


[§ 663 


e839 Even under the first 


“A purchaser from a fraudulent 
grantee, who had no just title, ought 
to be required to prove a fact neces- 
sarily in his own knowledge, if such 
fact occurred, that he paid value for 


the goods which he purchased.” Has- 
ter v. Allen, supra. 
[a] Negotiability.—W here the 


consideration shown is the giving of 
a note, the burden is on the purchas- 
er to prove that such note was ne- 
gotiable. Perkins v. Frank, (Tex. 
Civ. A.) 64 SW 236. 


29. Wilk v.. Key, 117 Ala. 285, 23 
S 6; Peterson v. Steiner, 108 Ala. 
629, 18 S 688; Gadsden First Nat. 


Bank v. Sproul], 105 Ala. 2%5, 165s 
879; Hoyt, ete., Mfg._Co. v. Turner, 
84 Ala.~523, 4 S 658; Kyle v. Ward, 
81 Ala. 120, 1 S 468; Roswald v. 
Imbs, 78 Ala. 315. - 


30. Ala.—Wilk v. Key, 117 Ala. 
285, 23 S 6; Peterson v. Steiner, 108 
Ala. 629, 18 S 688; Gadsden First 
Nat. Bank v. Sproull, 105 Ala. 275, 16 
S 879; Scheuer v. Goetter, 102 Ala. 
313, 14-S.-774;. Hoyt, ete., “Mfg. Co: 
v. Turner, 84 Ala. 523, 4 S 658; Rob- 
inson v. Levi, $81 Ala. 134, 1 S oes 
Kyle v. Ward, 81 Ala. 120, 1 S 468; 
Roswald v. Imbs, 78 Ala. 315. 


Ga.—Kern v. Thurber, 57 Ga. 172. 
Ill.—Hanchett v. Kimbark, 2 NE 


512; Ellwood Mfg. Co. v. Faulkner, 
87 Ill. A. 294; King v. Brown, 24 Ill. 
A. 579. But see National Cash Reg- 


ister Co. v. Wait, 158 Ill. A. 168 (in- 
struction that the jury, if they be- 
lieved purchaser acquired property 
from fraudulent vendee, must believe 
from a preponderance of the evidence 
that he acquired the title without 
notice, either actual or constructive, 
should have been given). 


Mass.—Easter vy. Allen, 8 Allen 7. 
But see Haskins v. Warren, 115 Mass. 
514 (where one claims by purchase 
from a fraudulent vendee, the bur- 
den is on him to show “at least’ that 
he is a bona fide purchaser for value). 


Tex.—Cox v. Collom, (Civ. A.) 217 
SW 1102; Wootton v. Thomson, 55 
Mex. (Civin Av 75835) 119 S We ol Rianne 
see Perkins v. Frank, (Civ. A.) 64 
SW 236 (where, although the issue 
was with respect to the proof of 
payment of value, the court says: 
“The rule is that when one seeks to 
establish his right to property cov- 
ered by the prior lien of another on 
the ground of innocent purchaser, he 
must show that he bought without 
notice of such lien and that he paid 
a valuable consideration’). 


Va.—Arbuckle v. Gates, 95 Va. 802, 
30 SEH 496. 


“It is a well-settled rule that, in 
a contest between one whe has pur- 
chased the legal title and one hold- 
ing the equitable title, the burden 
rests upon the latter to show that 
the former had notice of his superior 
equitable title when he purchased.” 
Wootten v. Thomson, 55 Tex. Civ. A. 
583, 586, LL9- SW LL. 


31. Standard Oil Co, v. Meyer’ 
Bros. Drug Co., 74 Mo. A. 446; Reid 
v. Lloyd, 52 Mo. A. 278; Pringle v. 
Phillips, 7 N. Y. Super. 157; Mather 
v. Freelove, 3 NYSt 424. 

{a] Burden originally on purchas- 
er has been said to be sustained by 
proof of a purchase, with payment 
of value, made solely for the pur- 
pose of establishing title in the buy- 
er, which appears distinctly not to 
have been a mere pretended purchase. 
Mather v. Freelove, 3 NYSt 424. 


- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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facts warranting an inference of notice, if he would 
avoid the effect of the proof made by the purchaser.*?” 
. The party having the burden of proof on the question 
of notice need not, however, sustain it by direct evi- 
dence;** if from all the facts and circumstances 
presented in evidence by both sides it is made to 
appear that the purchase was not bona fide, the de- 
fense fails,** while if no imputation of notice to the 
purchaser is warranted on the whole evidence, a con- 
trary result is reached.*® 


Possession. The burden is upon one claiming as 
a bona fide purchaser to prove possession in his ven- 
dor at the time of sale.*® 


Notice of secret lien. One claiming an interest in 
property by virtue of a secret lien,*? or of an instru- 
ment of a kind required to be recorded but which he 
has failed to have recorded,*® has the burden of prov- 
ing that a purchaser of such property bought with 
notice. 


When a vendor in possession resells property to 
a second vendee, the first vendee, in order to defeat 
the title of the latter, must show that his own pur- 
chase was in good faith,*® and that there has been 
a legally sufficient delivery to him prior to the second 
sale.*° 


[§ 664] (2) Admissibility.41 General rules ap- 
plicable to the admissibility of evidence in civil ac- 
tions*? apply in actions between the original owners 
of chattels and subsequent purchasers claiming to 
have bought them bona fide.*? In order to be ad- 
missible, the evidence offered should be material and 
relevant;** and admission of evidence which is not 
material to any of the issues is improper.*® Evi- 
dence tending to show the existence of good faith 
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is relevant,*® and its exclusion is error.47 Evidence 
of other separate and distinct transactions between 
the parties is not admissible on the issue of good 
faith in the purchase in question;#* and evidence of 
the insolvency of the original purchaser, not shown 
to have come to the knowledge or notice of the sub- 
purchaser, is incompetent.*® It may, however, be 
shown that on the resale an attempt was made to 
keep the vendor’s creditors in ignorance thereof, 
such evidence being relevant on the issue of good 
faith.5° As bearing on the question of notice, it is 
competent to introduce as evidence the relationship 
of the parties to the subsequent sale;°? or, where 
the purchase is claimed to have cut off a landlord’s 
lien, to ask the purchaser whether he knew the name 
of the plantation which his vendor was renting.°? 
When the purchaser, a corporation, gives share of 
its stock in return for the chattel, and is, at the 
time of trial, insolvent, evidence of the value of the 
stock at the time of purchase is material.** 

Defect in title. The original owner may introduce 
evidence of a defect in the vendor’s title of a nature 
to render the latter incapable of transferring title, 
even though the owner may not have alleged such 


‘defect in his pleading,®* where a purchaser has al- 


leged a bona fide purchase in his answer,°® or where 
he has been permitted to introduce evidence making 
out a prima facie case of bona fide purchase.®® Evi- 
dence to show that the vendor had no title or author- 
ity enabling him to transfer the property in question 
is admissible;°* thus, exclusion of evidence of a 
usage of trade, explanatory of the authority con- 
ferred by certain words in a writing under which 
the vendor was entrusted with possession of goods, 
is Improper,°® as is exclusion of testimony as to 


Me onemdere 7 Co. v. Meyer; Anderson Co., 9 S. D. 560, 70 NW 877.| 230. 
-Bros. Drug Co., o. A. 446; Reid b niga i 7 . 
Vv. Liovd, 52. dio. A. B18. Brinele. ¥. ye Ee v. Pomeroy, 85 Minn. yesh Sore v. Brown, 120 Ala. 
illips, NY.- Super, 157: : : ; : ; 
40. Veazie y. Somerby, 5 Allen 53. Babcock .Printing Press Mfg. 
{a] Purchaser is not bound to| (Mass.) 280. Co!ly. “Herbert, 187 N: ‘o 317, 49 Sis 
show negatively that no facts or cir- - . F 349 J : 
cumstances were known to ‘him 41. Admissibility of evidence of: ey 2 
which might have put a reasonable} Consideration for fraudulent convey-| 54. Wendling Lumber Co. v. Glen- 


man on guard, nor may’ the jury 
Aound their verdict merely on the ab- 
sence or insufficiency of such proof. 
ess Vv. Phillips; 7 N.Y. ‘Super. 


33. Gowing v. Warner, 30 Misc. 
5938, 62, NYS-19" [afi 29 Mise. 593; 61 
NYS 500]. 


34. Gadsden First Nat. Bank vy. 
Sproull, 105 Ala. 275, 16 S 879; Ros- 
wald v. Imbs, 78 Ala. 315; Reid v. 


Lloyd, 52 Mo. A. 278; Reed v. Gan- 
non, 50 N. Y. 345 [rev 3 Daly 414]; 
Moyer v. Bloomingdale, 38 App. Div. 
227, 56 NYS: 991; Pringle v. Phillips, 
7 N. Y. Super. 157; Gowing v. War- 
ner, 30 Misc. 593, 62 NYS 797 [aff 
29 Misc. 593, 61 NYS 500]; Ditton 
v. Purcell, 21 N. D. 648, 132 NW 347, 
386 LRANS 149. 


[a] hus, where one claiming in 
opposition to the purchaser of goods 
would ordinarily have the burden of 
notice to such purchaser, if the pur- 
chaser’s own evidence as developed 
discloses the existence of notice, it 


is sufficient. Roswald vy. Imbs, 78 
Ala. 315. 
85. Kern v. Thurber, 57 Ga. 172; 


Hinck v. Wilmerding, 17 Misc. 71, 39 
NYS 842. 


36. Armstrong v. 
Minn. 94, 80 NW 862. 


87. McIninch v. Evans, 90 Nebr. 


Freimuth, 78 


PHER ad SET INA YYE Mal KoS le 
38. Stout v. The Richard J. Car- 
Neyo po Med.” 927, 4. CCA 111 lea 


Crosse Boot, etc., Mfg. Co. v. Mons 


ance see Fraudulent Conveyances 
§§ 750-758. 

Good faith of purchaser from gran- 
tee in -fraudulent conveyance see 
Fraudulent Conveyances § 764. 

Knowledge or intent of grantee in 
fraudulent conveyance see Fraud- 
ulent Conveyances §§ 759-763. 


42. See Evidence § 89 et seq. 
43. See cases infra this section. 


Circumstances precluding proof of 
title of original owner see supra § 
655. / 
44. Cleveland Woolen Mills Co. v. 
Sibert, 81 Ala. 140, 1 S 773. 

45. Lathrop v. Selleck, 
Div. 357, 74 NYS 1101. 


70 App. 


46. Hochberger v. Baum, 85 NYS 
385. 

47. WHochberger v. Baum, supra. 

48. Norton v. Lumpkin, 83 Iowa 


335, 49 NW 1015. See Hoyt, etc., Mfg. 
Co. v.. Turner, 84 Ala. 523, 4 °S 653 
(while to establish a fraudulent 
transfer or conveyance of property, 
other transactions occurring at or 
about the same time may be com- 
petent evidence, as proving the in- 
solvency and fraudulent intent of 
the grantor, they are not sufficient to 
invalidate the conveyance as against 
the grantee). 


49. Lathrop v. Selleck, 70 App. 
DIViEs 54), 00s NMS LON. 
50. Reid v. Johnson, 100 Mich. 


445, 59 NW 141. 
51. Blacker v. Ryan, 65 Mo, A. 


wood Lumber Co., 153 Cak. 411, 95 P 
ae Levy v. Cooke, 143 Pa. 607, 22 


55. Wendling Lumber Co. y. Glen- 
were Lumber Co., 153 Cal. 411, 95 P 


[a] Reason for rule.—Plaintiff is 
not required to anticipate in his com- 
plaint any defense that may be made 
by defendant, and where the latter 
alleges a bona fide purchase, which 
is purely a matter of defense, the 
former may meet it by proof that 
the sale to the vendor was void. 
Wendling Lumber Co. v. Glenwood 
Lumber Co., 153 Cal. 411, 95 P 1029. 


56. Levy v. Cooke, 143 Pa. 607, 22 
A 857. 


[a] Rule applied.—Where a pur- 
chaser was permitted to introduce 
evidence making out a prima facie 
case of bona fide purchaser, the orig- 
inal owner must be allowed to in- 
troduce evidence showing that the 
vendor obtained the property by a 
voidable sale which was rescinded 
and a writ of replevin issued for its 
return, thus casting on the purchas- 
er the burden of showing that his 
purchase and payment were made be- 
fore such rescission and issuance. 
Levy v. Cooke, 143 Pa. 607, 22 A 857. 


57. See cases infra notes 58-61. 
58. Smith v. Clews, 114 N.Y. 190, 
21.NE 160, 11 AmSR 627, 4 LRA 392, 


[a] Purchaser’s lack of knowl- 
edge concerning such usage does not 
vary the rule. Smith v. Clews, 114 
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correspondence and communications between the 
original owner and the subsequent vendor showing 
’ that title to the goods at no time passed out of the 


former.°? 


Where a purchaser claims to have bought from a 
prior bona fide purchaser, evidence of conversation 
with the latter tending to show that he was not in 
fact a bona fide purchaser is admissible,°® even 
though such conversation took place out of the pres- 


ence for his vendee.® 


Evidence of a vendor’s reputation for business 


dishonesty in the community for 


charging his vendee with notice may be permitted 
when it is shown to be material and relevant and 
after a prima facie showing of the truth of the re- 
puted facts as a preliminary step,°? but not other- 


N. Y. 190, 21: NE 160, 11 AmSR 627, 
4 LRA 392. 


59. International Harvester Co. v. 
Tyler, Warehouse Co., (Mo. A.) 253 
SW 400. 


[a] Although a plea of estoppel 
has been properly set up, such evi- 
dence of the state of the title should 
be admitted. International Harves- 
ter Co. v. Tyler Warehouse Co.,>) (Mo. 
A.) 253 SW 400. 


60. Hillwood Mfg. Co. v. Faulkner, 
87 Ill. A. 294 

61. Blivood Mfg. Co. v. Faulkner, 
supra, 


62. Cleveland Woolen Mills Co. 
v. Sibert, 81 Ala. 140, 1 S 773. 


63. Cleveland Wooien Millis Co. v. 
Sibert, supra. 


[a] Rule applied.—W here evi- 
dence was offered of the vendor’s gen- 
eral reputation aS a common mer- 
cantile swindler, and the preliminary 
showing was only that he had been 
convicted in another state for forg- 
ery, and pardoned on condition that 
he leave the state, even though the 
evidence be conceded to be material 
and relevant, the prior showing: is 
not sufficient to justify its admission. 
Cleveland Woolen Mills Co. v. Sibert, 
81 Ala. 140, 1S 773. 


64. Charles v. Valdosta Foundry, 
ete,, Co., 4 Ga. A. 733, 62 SH 493. 


65. See Evidence §§ 1730-1806. 
66. See cases infra this section. 


67. See cases infra this note; and 
notes 68-71. 


fa]. Evidence held sufficient to 
show bona fide purchase. Wilson v. 
Crittenden County Bank, etc., Co., 98 
Ark. 379,.135 SW 885;  Patchin v. 
Rowell, 86 Conn. 372, 85 A 511; Mc- 
_Pherren v. Homan, 2 App. Div. 264, 
37 UNS ©7060 [app )dism > 158 © N, ~Y. 
690 mem, 53 NE 1127 mem]; Far- 
well v. Preseott, 11 NYS 833: Pike 
y. Equitable Nat. Bank, 2 OhS&CP 
vt, 1 OHNP 205; Nelson v. Jones; 93 
Ok1. 85, 219 P 667. 


[b] Bvidence held insufficient to 
show bona fide purchase. Stout 7. 
The Richard J. Carney, 53 Fed. 927, 
4 CCA 111; Gadsden First Nat. Bank 
vy. Sproull;, 106 -Ala. 275,16 S 879; 
Yates v. Jones, 137 Ga. 460, 73 SE 


657; Frantz v. Fink, 125 La. 10138, 52 
S 131, 28 LRANS 539; Gregory v. 
Whedon, 8 Nebr. 373, 1 NW _ 309; 


Gowing v. Warner, 30 Misc. 593, 62 
NYS 797 [aff 29 Misc; 593, 61 NYS 
500]; Deeley v. Dwight, 16 Daly 300, 
11 NYS 60 [rev on other grounds 132 
N. Y. 59, 30 NE 258]; Grever v. Tay- 
lor, 538 Oh. St. 621, 42 NE 829. 


[c] Rescission.—Evidence of re- 
scission by a bona fide purchaser’ of 
the sale by which he obtained goods 
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wise.*? 


[$§ 664-665 


Conditional bill of sale, duly recorded, is admis- 
sible in evidence on an issue of bona fide purchase, 


without preliminary proof of execution.** 


the evidence. *¢ 


the purpose of 


Benedict 
15 NYSt 


has been held insufficient. 
Williams, 48 Hun 1238, 
Ute 


68. See cases infra this note. 


[a]. Evidence held sufficient: (1) 
To show absence of good faith. 
Coats v. Moran, 67 Cal. A. 46, 227 P 
213; Pullman, Palace Car Co. v. 
Globe Rolling Mill Co., 4 Oh. Cir. Ct. 
301, 2 Oh, Cir: Dec. 558. (2) To show 
existence of good faith. "Wilk v. Key, 
LE MAIS. 285, 2a iS. Ose! Norton tev. 
Lumpkin, 83 Iowa 335, 49 NW 1015; 
Collins v. Rosenham, 43 SW 726, 19 
KyL 1445; Colonial Finance Corp. Vv. 
Hagaman, 81 Pa. Super. 439. 


ise Evidence held insufficient: 
To show good faith. Mott v. 
Releo, IG LOK SETT. 220%E- 617 C2.) 
To show bad faith. McPherren v. 
Homan, 2 App. Div. 264, 37 NYS 706 
[app dism 158 N. Y. 690 mem, 53 
NE 1127 mem]; Canadian Bank_v. 
Munroe, (Alita.) [1925] 1 DomLR 
368 [rev [1924] 4 DomLR 323]. 


69. See cases infra this note. 


[a] Evidence held sufficient to 
charge purchaser with notice. Mor- 
row Shoe Mfg. Co. v. New England 
Shoe Co., 57 Fed. 685, 6 CCA 508, 24 
LRA 417; Kelly v. Eyster, 102 Ala. 
S20, v4 s 657; Pond v. Obaugh, 16 
Ark. 94; Coats v. Moran, 67 Cal. A. 
46, 227 P 213; Hacker v.. Munroe, 
176 EM. (384 52.-N 2 [afie6l) Dl A. 
420]; King v. Brown, 24 Ill. A. 579; 
Kitchell v. Vanadar, 1 Blackf. (Ind.) 
356, 12 AmD 249; American German 
Nat. Bank v. Gray, ete., Hardware 
Co., M129 Ky LOs) 21 0SeS Wi Vs oes 38s 
KyL 547; Pinkerton Bros. Co. v. 
Bromley, "119 Mich. 8) 0. NW %807; 
Reid v. Lloyd, 52 Mo. A. 278; Price 
v.. Lederer, 33 Mo. A. 426; Wallich 
v. Sandlovich, 111 Nebr. 318, 196 NW 
317; Devoe v. Brandt, 53 N. Y. 462 
[rev 58 Barb. 493]; Danforth v. Dart, 
11' N. Y. Super. 101; ‘Grossman v: 
Walters,' 11 NYS 471 [aff 182° NivyY. 
594 mem, 80 NE 1151 mem]; Gooa- 
enough v. Spencer, 2 Thomps. & C. 


(N. Y.) 508, 15 AbbPrNS 248, 46 
HowPr 347; Durell y. Haley, 1 Paige 
(N. Y.) 492, 19 AmD 444; - Christ- 


mas v. Mitchell, 38 Ne Ce 535s) Dit= 
ton v. Purcell, 21 N. D. 648, 132 NW 
847,. 36 LRANS 149; Velsian _ v. 
Lewis, 16°OF. 5389, 16°P 63h) 8 AmsR 
184; Case v. Jennings, 17 Tex. 661. 


[b] Evidence held insufficient to 
show notice. Bledsoe v. Mitchell, 52 
Arkiy 1589 La SW. 13903) Puckett! v: 
Reed, 31 Ark, 131; Goldstone v. Mer- 
chants) [ee wmete.,mCopnt23 iGalne 2b: 
56 P 776; Wendling Lumber Co. v. 
Glenwood Lumber Co., 54 Cal. A. 691, 
202 P 929; Kern’v. Thurber, 57 Ga. 
172; Prettyman) )v. Uniland, 477) lll: 
206; Brey v. Harrison, 29 Ill. A. 300; 
Montague v. Hanchett, 20 Ill. A, 222; 
Scully v. Porter, 3 Kan. A. 493, 43 
P 824; Toney v. Goodley, 57 Mo. A, 


[§ 66414] (3) Weight and Sufficiency. As in civ- 
il actions generally,®® every fact constituting an es- 
sential element of a cause of action or defense in an 
action by or against one claiming as bona fide pur- 
chaser must be established by a preponderance of 
The rule has been applied®* to ques- 
tions of good faith,®® notice,®® and consideration,*° 
and to the determination of the circumstances or 
title under which the vendor held the goods.*+ 


[§ 665] d. Trial—(1),. Questions of Law and Fact. 
The determination of questions as to the existence 


235; Lawrence v. Owens, 39 Mo. A. 
318; Hinck v. Wilmerding, 17 Mise. 
71, 39 NYS 842; Colonial Finance 
Corp: Vo Hag aman, 81 Pa. Super. pie 
Caston v. Cunningham, 34 S563 

59; Inouye v. McGraw, (Tex. Civ. Fes 
31 SW (2a) 309; Goodyear Rubber 
oe v. Schreiber, 29 Wash. 94, 69 P 


70. See cases infra this note. 


[a] Evidence held sufficient to 
show payment of valuable considera- 


tion. Robinson v. Levi, 81 Ala. 134, 
ees Lawrence v. Owens, 39 Mo. 
owes 


{[b] Evidence held insufficient to 
show payment of valuable considera- 
tion. Nashville Grain, ete. Co. wv. 
American Co-op. Assoc., 203 Ky. 458, 
262 SW 634; Nestell v. Hewitt, 19 


AbbNCas (N! Y.) 282; Perkins v. 
Frank, (Tex. Civ. A.) 64 SW 236. 
[c] Where purchaser’s declara- 


tion of surrender of note is only evi- 
dence of consideration in case, and 
testimony is wholly uncorroborated, 
evidence is not sufficient to require 
jury to find that such surrender was 
made. Levy v. Yazbeck, 22 Misc. 136, 
49 NYS 288. 


71. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show original owner was preclud- 
ed to assert title. Glass v. Continen- 
tal Guaranty Corp., 81 Fla. 687, 88 
S 876, 25 ALR 312;. Jones v. Com- 
mercial Inv. Trust, 64 Utah 151, 228 
P 896. (2) To show passage of title 
with retention of lien only. F. L. 
Shaw Co. v. Coleman, (Tex. Civ. A.) 
236 SW 178. (38) To show sale, com- 
pleted by delivery, to vendor of bona 
fide purchaser. Third Nat. Bank v. 
Smith, 107 Mo. A. 178, 81 SW 215. 


[b] Evidence held insufficient: (1) 
To show any title in person from 
whom bona fide purchaser bought. 
Schwamb Lumber Co. v. Schaar, 94 
Ill. A. 544; Gammel v. Couts, 1 Tex. 
A. Civ. Cas. § 1168; Pelekaise v. Mc- 
Lean, 18 Man. 421. (2) To show con- 
‘duet of the true owner precluding as- 
sertion of title. Rocky Mountain 
Fuel Co. v. George N. Sparling Coal 
Co., 26 Colo. A, 260, 143 P 815; Quinn 
v. Davis,.78 Pa. 15; Fy L. Shaw. Go. ve 
Coleman, (Tex. Civ. A.) 236 SW 178. 
(3) To show transfer of possession 
to have been accompanied with real 
or apparent power of disposition. 
soets v. Moran, 67 Cal. A. 46), 2277 

oO. ~ 


[c] More direct, certain, and un- 
equivocal evidence of notice is re- 
quired where the owner has invested 
another with all the indicia of own- 
ership than where no such conduct on 
his part has occurred. Calais Steam- 
boat Co. v. Scudder, 2 Black. (U..S.) 
372, 17 Li. ed. 282. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of good faith,’? notice,*? and value,74 and to the 
right or title of the person from whom the purchase 
is “made,"® j is properly for the jury,’® or for the court 
but if evidence of an element 
essential to an effective bona fide purchase is lack- 
ing,**® the court need not submit to the jury the 
question of the existence of such fact;7® and to do 


sitting as a jury;*7 


so is reversible error.’° 


The credibility of the witnesses with reference to 
whether a purchase was bona fide is exclusively for 


the jury.§1 
[§ 666] (2) Instructions. 


72. Ill.—Hanchett v. Kimbark, 2 
NE 512; Ellwood Mfg. Co. v. Faulk- 
ner, 87 Ill. A. 294. 


Mich.—Cass v. Gunnison, 58 Mich. 
108, 25 NW 52 

Minn.—King Cattle Co. v. Joseph, 
ret Minn. 481, 198 NW 798, 199 NW 

a aaenegae v. Threefoot, 24 S 

Nebr.—Parr v. 
801, 189 NW 281. 

N. H.—Patten v. 
382. 

N. Y.—Thompson vy. Blanchard, 4 
Nite Yis0ss Cooper »Mfie— Co, :v; De 
Forest, 5 App. Div. 43, 38 NYS 1038; 
Benedict v. Williams, 48 Hun 128. 


Pa.—Hichenlaub v. Hall, 163 Pa. 201, 


Helfrich, 108 Nebr. 


Moore, 32 N. H. 


~29 A 919; Levy v. Cooke, 143 Pa. 607, 
22 A 857. 
[a] Rule applied.mWhether the 


payment of seven hundred dollars for 
a three thousand five hundred dollars 
stock of goods affected good faith of 
purchaser was improperly withdrawn 
by the court from the jury. Preston 
v. Threefoot, (Miss.) 24 S 703. 


[b] Casual remark of court dur- 
ing progress of trial that there is no 
question about the good faith, of the 
purchaser, does not conclude the op- 
posing party, nor ‘charge him with the 
assumption that no such question is 
in the case, especially when not ad- 
dressed to him, and he need not al- 
though he properly may reply to the 
statement when it is made. Benedict 
v. Williams, 48 Hun 123, 15 NYSt 677. 


72. ‘Ill.—National Cash —- Register 
COL vena Wait, 158 SLU VA 16s) JO. MM, 
Sechler Carriage Co. v. Lane, Pala! BU 
A. 360. 

Ky.—American-German Nat. Bank 
v. Gray, etc., Hardware Co., 129 Ky. 
105, 110 SW 393, 338 KyL 547. 


Mass.—Mann y. United Motor Bos- 
ton Co., 226 Mass. 495, 116 NE 239. 


Mich.—Kops Bros. Co. v. Smith, 137 


Mich. 28, 100 NW 169; Pinkerton 
Bros. Co. v. Bromley, 119 Mich. 85 lok 
NW 307. 

Mo.—Blacker v. Ryan, 65 Mo. A. 


230; Reid v. Lloyd, 52 Mo. A. 278. 


Mont.—Reynolds vy. Fitzpatrick, 40 
Mont. 593, 107 P 902. 


N. H.—Patten v. Moore, 
882. 
. N. Y¥.—Moyer v. Bloomingdale, 38 
App. Div. 227, 56 NYS 991. 
Pa.—Hichenlaub v. Hall, 163 Pa 
201, 29 A 919; Bughman v. Central 
Bank, 159 Pa. 94, 28 A 209. 


320 °N.) Hi. 


General rules govern- 
ing instructions’? are applicable to actions by or 
against those claiming as bona fide purchasers, re- 
specting the property in the goods bought.%* 
error to instruct only that if the sale to the subse- 
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quent vendor is fraudulent no title is gained, with- 
out reférence to the claim of a bona fide purchase, 
properly raised in the case,** or, on the other hand, 
to instruct the jury with reference -to a matter which 
is not in issue.*® 
of an instruction, the instruction must be taken and 
considered in reference to the evidence.*® 


In determining as to the propriety 


The in- 


structions should be clear rather than vague and 


them.87 


ambiguous in order to support a verdict based upon 
Where a case is submitted to the jury under 
instructions covering two separate theories of de- 


fense, on one of which the law is correctly stated, 


It is 


Tex.—Hines v. Perry, 25 Tex. 443. 
“The most that can be done in our 
practice, is to refer the question of 
notice, where it resolves itself into 
matter of fact, to the jury, with such 
general instructions as can be made 


most applicable’ to the particular 
ath Hines v. Perry, 25 Tex. 444, 

[a] Credibility of witnesses~ and 
weight to be attached to their evi- 


dence, when there is conflicting tes- 
timony on the question of notice, 
should be submitted to the jury. 
Moyer v. Bloomingdale, 38 App. Div. 
227, 56 NYS 991. 

74 Preston v. Threefoot, 
24S 703; Gowing v. Warner, 29 Misc. 
Ho Ol. IN Vio. DOO fates 30) Wises 593. 
62 NYS 797]; Bughman v. Central 
Bank, 159 Pa. 94, 28 A 209. 


75. Wood v. Cohen, 6 Ind. 455, 63 
AmD 389; Parr v. Helfrich, 108 Nebr. 
801, 189 NW 281; McDonald v. Hum- 
phries, (Tex. Civ. A.) 146 SW 712. 


fa] Fraud.—The nature of the in- 
tention of the owner of property in 
making a transfer of goods induced 
Dy, traud, is for the) gury..qParr Vv. 
Helfrich, 108 Nebr. 801, 189 NW 281; 
McDonald v. Humphries, (Tex. Civ. 
A.) 146 SW 712. 


76. Crocker-Wheeler Co. v. Gene- 
see Recreation Co., 134 NYS 61 [rev 
160 App. Diy. 373, 145 NYS 477, and 
rearg granted 162 "App. Div. 924 mem, 
146 NYS 1088 mem, 162 App. Div. 
934 mem, 147 NYS 1105 mem (mod 
on other ‘grounds 221 N. Y. 565 mem, 
116 NE 1042 mem)]. And see cases 
supra notes 72-75. 


“The question whether or not the 
bank was an innocent purchaser and 
for value without notice was one for 
the-jury who heard all the witnesses 
and knew many of them personally 
and could best tell what credence to 
give to their statements.” American- 
German Nat. Bank v. Gray, etc., 
Hardware Co., 129 Ky. 105, 110 SW 


399; 096, 88) Kyl 54%, 

77. McBride v. Kyle, 207 Ala. 273, 
92 S 455; Patten v. Moore, 32 N.. H. 
882; Levy v. Yazbeck, 22 Misc. 136, 
40) NYS yesos. (Ditton ve 1Purcell, 22 
N. D. 648, 132 NW ‘+347, 36 LRANS 
149. 

[a] Equity court.—Patten v. 
Moore, 32 N. H. 382. 

{b] Finding of trial court as to ex- 


istence of consideration (1) should 
not be disturbed on appeal (Levy v. 
Yazbeck, 22 Misc. 136, 49 NYS 283), 
(2) nor should its finding on the 
question of notice (Ditton v. Purcell, 
21 N. D. 648, 182 NW 347, 36 LRANS 


(Miss.). 


and on the other of which it is erroneously set out, 
and a general verdict then returned, the verdict can- 
not be assumed to be based upon its findings with re- 
gard to the correct instruction so as to render the 
error in the other immaterial.®§ 


149). . 

78. Legal sufficiency of evidence 
to go to jury generally see Trial [38 
Cy emo 4s \ 

79... Chaffin’ -v." Com sOMGanwAnl3 Ol 
147 SE 154; Mott v. Nelson, 96 Oxk1. 
117,220 P "617; Shannon v. Minney, 
130 Pa. 280, 18 A 741; Perkins v. 
Frank, (Tex. Civ. A.) 64 SW 236. 


[a] Svidence held insufficient to go 
to jury on question of value. Per- 
ee v. Frank, (Tex. Civ. A.) 64 SW 


[b] The court may properly direct 
a verdict for a purchaser when it con- 
clusively appears from all the evi- 
dence that he is a bona fide purchas- 
er and that his vendor had the goods 
under such circumstances that he 
could transfer good title to such a 
purchaser. Nelson -yv. Jones, 93 Okl. 
&5, 219 P 667; Goodyear Rubber Co. 
v. Schreiber, 29 Wash. 94, 69 P 648. 


80. Ala.—Commercial Credit Co. v. 
ee ee Motor Co., 22 Ala. A. 211, 
73 


Ark.—Forrest v. Benson, 150 Ark. 
89, 233 SW 916. 


Mo.—Young v. Kellar, 94 Mo: 581, 
7 SW 298, 4 AmSR 405; Wilson vy. 
Crocket, 43 Mo. 216, 97 AmD 389. 

N. Y.—Ohio, ete., R. Co. v. Kasson, 
3¢ Ni WW. 218, ’4 Transer. A. 184. 


Tex.—Cox yv. Collom, (Civ. A.) 217 
SW 1102. 

[a] Rule applied.—Where there is 
no evidence of any holding out of 
the vendor as owner, or of any knowl- 
edge of his conduct by the true own- 
er, there is no ground for submitting 
to the jury the question whether the 
true owner is precluded to assert his 


title. Forrest v. Benson, 150 Ark. 89, 
233 SW 916. 
[b] Directed verdict by court 


such circum- 
Credit Co. v. 
22 Ala. A, 211, 
(Tex. Civ. 


should be given under 
stances. Commercial 
Chevrolet Motor Co., 
114 S 278; Cox v. Collom, 
A.) 217 SW 1102. 


81. Levy v. Cooke, 143 Pa. 607, 22 
ARES OMe 

82. See Trial [88 Cyc 1594]. 

83. See cases infra this section. 

84. Sinclair v. Healy, 40 Pa. 417; 
80 AmD 589. 

85. Scheuer v. Goetter, 102 Ala. 
813, 14S 774: ‘Ohio, ete: Ri Cow v. 


Nee at Ni. Ya 228. 4 rancscrvAe 
184. 


86. Davis v. Loftin, 6 Tex. 4895. 
87. King v. Brown, 24 Ill. A. 579. 
88. Veazie v. Somerby, 5 Allen 


(Mass.) 280. 
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[§ 667] A. Definitions. 


89. Cross references: 
Agent’s authority to 
Agency §§ 235-238. 

Auctioneer’s 
Authority to warrant see Auctions 

and Auctioneers § 12. 

Personal liability for warranty see 
Auctions and Auctioneers § 61. 

Conclusiveness of judgments in prior 
Suits on warranties see Judgments 
§ 1464. 

Effect of custom or uSage on existence 
and scope of warranty, see Customs 
and Usages §§ 55, 65. 

Express war ranties in sale of: 
Bonds see Bonds § 97. 

Corporate stock see Corporations § 
1062. 

Motor vehicles see Motor Vehicles 
§§ 324-333. 

Implied warranties in sale of: 

Bills and notes §§ 578-586, 

Bonds see Bonds § 98. 

Corporate stock see Corporations §§ 
1063, 1064. 

Motor vehicles see Motor Vehicles 
§§ 320-323. 

Parol or extrinsic evidence of war- 
ranties see Evidence § 1481. 

Warranties in assignment of: 

Claims generally see Assignments 
§§ 154-161. 

Judgments see Judgments § 997. 

Mortgages see Mortgages § 699. 

Warranty in: 

Bankrupt’s sale see Bankruptcy § 
878 notes 40, 41 

eonacts generally see Contracts 
§ 536. 

Exchange of property see Exchange 
of Property § 34 

Execution sales see Executions § 
789 notes 10-13. 

Guardian’s sale see Guardian and 
Ward § 351. 

Judicial sales §§ 117-119. 

Pledges see Pledges § 55. 

Sales by executors or administra- 
tors see Executors and Adminis- 
trators §§ 1697-1699. 

Sales by receivers see Receivers § 
369. 


90. Black L. D. [quot Elgin Jew- 
elry Co. v. Estes, 122 Ga. 807, 810, 50 
SE 939]; Whigham v. Hall, 8 Ga. A. 
509, 70 SE 23, 24 [quot Elgin Jewelry 
Co. v. Estes, 122 Ga. 807, 50 SE 939]; 
Gardner v. Merker, 43 Ont. L. 411, 
44 DomLR 217. See Hausken v. Hod- 
son-Feenaughty Co., 109 Wash. 606, 
Peel mpeits Cy ell. 


fa] Similar definitions.—(1) “A 
statement or representation of fact 
made by the vendor as to the charac- 
ter or quality of the article sold, or 
of the title thereto, whereby the ven- 
dor promises that the thing is or shall 
be as represented.”’ Valentine v. 
Krumrine, 9 Pa. Dist. & Co. 156, 157; 
imeravnam we Union RR. Co. 19 Roe 
356, 359, 88 A 895 [quot Afflick v. 
Streeter, 125 Mo. A. 7038, 707, 103 SW 
11212) (2) "A statement or represen; 
tation made by the seller of goods 
contemporaneously with, and as a 
part of, the contract of sale,” Mar- 
Gin), ve “American Magnestone Corp., 
(Mo. A.) 247 SW 465, 466. 


[b] Other definitions.—(1) “An ex- 
press or implied statement of some- 
thing which the party undertakes 
Shall be part. of “a contract;. and 
though part of the contract, yet col- 
Jateral to the express object Of lit.” 
Chanter v. Hopkins, 4 M. & W. 399, 


warrant see 


A warranty is a state- 
ment or representation made by the seller cf goods, 
contemporaneously with and as a part of the con- 
tract of sale, although collateral to the express ob- 


COL ez, 
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Sales (6th ed) § 600]. See to same 
effect Lunt v. Wrenn, 113 Ill. 168, 175; 
Ricketts v. Hays, 13 Ind. 181; Coilum- 
bian Iron Works, ete., Co. v. Douglas, 
384 Md. 44, 65, 34 A 1118, 57 AMSR 3ba 
33 LRA 103; Oak Lawn Sugar Co. v. 
Sparks Bros. Mule Co., 159 Mo. A. 
496, 141 SW 698; Flint-Walling Mfg. 
Co. v. Ball, 438 Mo. A. 504; Waeber 
v. Talbot, 167 N. Y. 48, 60 NE 288, 290, 
82 AmSR 712; Tower v. Howe Scale 
NYCityCt 47; United Iron 
Works Co. v. Henryette Coal, ete., Co., 
62 Okl. 99, 162 P 209, 210; Brown v. 
Davidson, 42 Okl. 598, 142 P 387; Wil- 
liams v. Ingle, 99 Or. 358, 195 P 570, 
572 [quot Cyc]; Jones v. George, 61 
Tex. 3845, 349, 48 AmR 280; Latham v. 
Powell, 127 Va. 382, 103 SE 638; Ma- 
son v. Chappell, 15 Gratt. (56 Va.) 
572; Hurley-Mason Co. v. Stebbins, 
79 Wash. 366, 140 P 381, 384, LRA 
1915B 1131, AnnCas1916A 948; Spring- 
field Shingle Co. v. Edgecombe Mill 
Co., 52. Wash. 620, 101 P 233, 235,°3 
LRANS 258; Neave v. Arntz, 56 Wis. 
ee 176, 14 NW 41; Stucley v. Nae: 
Heeee. 405, 415, 158 Reprint 943 
recs Seulthorp, 25 Ont. 544, 55D: 
Gardner v. Merker, 43 Orne das 411, 44 
DomLR 217; William Hamilton Mfg. 
Co. v. Victoria Lumber, ete., Co., 4B; 
Cy 10k; Dominion: Iron ete; Co. ve 
Dominion Coal Co., 43 N. S. 77, 118. 
(2) “A collateral undertaking forming 
a part of the contract by the agree- 
ment of the parties, express or im- 
plied.” Benjamin Sales (6th ed) § 
600 [quot Brackett v. Martens, 4 Cal. 
A. 249, 254, 87 P 410; Ellis v. Abell, 
10 Ont. A. 226, 241]; Battles v. Whit- 
Ley, gIvigeAd a. scA. Seh2 5 emo SOO mnONL ar 
Miller v. Germain Seed, etc., Co., 193 
Cal. 62,°222 RP st7, 32 ‘AMR 1205. (3) 
“An express or implied statement of 
something which a party undertakes 
shall be a part of a contract, ‘and, 
though part of the contract, collateral 
to the express object of it.” 2 Schoul- 
er Personal Prop. p 327 [quot Fair- 
bank Canning Co. v. Metzger, 118 N. 
Y; 260, 265, 23 INE) 372, 16° AmSR 753 
(quot ‘Condict v. Onward Constr. Co., 
210 N.Y. 88, 1038 NE 886, 887 to same 
effect) ]. (4) “An express or implied 


agreement collateral but annexed to/| 


the agreement to transfer the title, by 
which the seller undertakes to vouch 
for the title, quality, or condition of 
the thing sold.” 2 Mechem Sales § 
1222 [quot American Fruit Product 
Co. v. Davenport Vinegar, etc., Works, 
172 Iowa 6838, 154 NW 1031, 1036]; 
Ellis v. Riddick, 34 Tex. Civ. A. 256, 
78 SW 719, 722. (5) “A collateral un- 
dertaking on the part of the seller as 
to the quality of or title to the sub- 
ject of the sale.” Millsapp v. Woolf, 
1VAdae As 5919-56" St Zien 8 (6)! CAP cols 
lateral undertaking to the object of 
the sale.” Wells v. Wright, 25 Del. 
598, 81 A 507, 508. (7) “An absolute 
undertaking in presenti, as well as in 
futuro, against the defect, or for the 
quantity or quality contemplated by 
the parties in the subject-matter of 
the contract.” Sturges v. Circleville 
Bank) DivOh, Sit. 2538, 16osere Ain 
296. (8) “An assurance of the title 
or quality of property.” Gay Oil Co. 
v. Roach, 93 Ark. 454, 125 SW 122, 
123, 187 AmSR 95!) 2% ILRANS! 914. 
(9) “An express or implied undertak- 
ing by one of the parties, collateral 
to the main subject of the contract, 
whereby he promises or insures that 


404, 150 Reprint 1484 [quot Benjamin ‘the thing to be done shall be of the 


+80 A 1060, 1062. 
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ject of it, having reference to the character, quality, 
or title of the goods, and by which he promises or 
undertakes to insure that certain facts are or shall 
be as he then represents them.®° 


A warranty 1s ex- 


kind or quality stipulated.” Modern 
Machinery Co. v. Perkins, 26 Del. 127, 
(10) “An agreement 
by the vendor, that the thing he sells 
is of a certain kind, character or qual- 
ity, affecting its value to the vendee.” 
Smith v. Holbrook, Sheld. (N. Y.) 474, 
477; Harrell v. McDuffie, 61 Tex. Civ. 
A. BOP 12:8 SW tls ope Pb Cll es cAnm 
agreement which refers to the subject 
matter of a contract, but, not being 
an essential part of the contract, ei- 
ther by the nature of the case or 

. the agreement of the parties 
is ‘collateral to the main purpose of 
such contract.” Wald’s Pollock Con- 
tracts (3d ed) p 655 [quot El Paso, 
ete, Re Co.v.. Hichel,-@lex. |Civ. As) 
130 SW 922, 936]; Williams v. Ingle, 
99 Or, 358, 195 PP 57.0; 572" [quot Cyee 
(12) “A warranty consists in repre- 
sentations and statements of and con- 
cerning the condition and quality of 
personal property, the subject of sale, 
made by the person making the sale 
to induce and bring it about.” Pem- 
berton v. Dean, 88 Minn. 60, 63, 92 
NW 478, 479, 97 AmSR 5038, 60 LRA 
331. (13) “An agreement to be re- 
sponsible for all damages that arise 
from the falsity of the statement or 
assurance of a fact.” Gay Oil Co. v. 
Roach, 93 Ark. 454, 125 SW 122, 123) 
13 AmSR 95, 27 LRANS 914. (14) 
“A statement of fact as to an article 
sold, coupled with an agreement to 
make the statement good.’ Ingra- 
ham v. Union R. Co:., 19) R. 1. 356, 359; 
33 A 875, 876 [quot Afflick v. Streeter, 
L255 Mo. VAS 103% 107, Ose S wa wlaleads 
Valentine v. Krumrine, 9 Pa. Dist. & 
Co. 1563; Handy, vw. Waldron, 18 ae 
567, 29 A 143, 145,49 AmSR 794. (15) 
“An affirmation by the seller, that the 
property proposed to be sold belongs 
to him, or is of the description or 
quality alleged.” Brown v. Tuttle, 66 
Barb, GN Ye) 1695 17133. 4.6)" SAnven= 
gagement by which a seller assures to 
a buyer the existence of some fact 
affecting the transaction.” Cal. Civ. 
Code § 1763 [quot Harley v. Golden 
State, etc., Iron-works, 66 Cal. 238, 5 
P 160]; Miller v. Germain Seed, etce., 
Coy, 193) Cal. .62; 222) P Sli, B2ivAIR 
J715;\: Brackett wv.) Martins, 4-Cal Ae 
249, 254, 87 P 410. - (17) “An engage- 
ment by which a seller assures to a 
buyer the existence of some fact af- 
fecting the transaction, whether past, 
present, or future.” Butte Floral 
Co. v. Reed) 65 Mont. 138, 211 Pis25: 
(18) “A statement or representation 
of quality or condition made by the 
seller to induce the sale and relied 
upon by the buyer.’ American Fruit 
Product Co. v. Davenport Vinegar, 
ete., Works, 172 Iowa 683, 154 NW 
LO31,, 1035) G19) “Warranty, of the 
thing sold is an obligation of the sell- 
er, implied in every sale, its obliga- 
tion is to guarantee against the hid- 
den defects of the thing sold.’”’ Doyle 
Vi, Fuerst, 18 ~ibaw Ax (COrleans) = 408. 
(20) “An independent subsidiary 
promise, collateral to the main object 
of the contract.” Anson Contract 
(Huffeut ed) [quot Hl Paso, etc., R. 
Cofv. Hichel) (lex. (Cive AS) ON SW 
922]. (21) ‘An absolute engagement 
that the article sold is of a particular 
quality or kind, and will answer a 
particular purpose.” Carter v. Crick, 
4H. & N: 412, 157 Reprint 899. (2) 
“An express or implied , statement, 
which is made part of the contract, 
but does not relate to the main object 


*By ALBHRT S. ABEL (§§ 667-714). 


for later cases, developments and changes in the law see Annotations, same title and section number, 
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press when the seller makes an affirmation with re- 
spect to the article to be sold, pending the treaty of 
sale, upon which it is intended that the buyer shall 
A warranty is im- 
plied when the law derives it by implication or in- 
ference from the nature of the transaction, 
relative situation or circumstances of the parties.” 

Sale of Goods Act defines warranty as an agree- 
ment with reference to goods which are the subject 
of a contract of sale, but collateral to the main pur- 


rely in making the purchase.°? 


pose of such contract.?3 


of the contract, but is collateral to 
ae pec’ Vv. Lucas, 164. hs Reps Nw ss 
t, 35 


[c] Under Uniform Sales Act, 
where the word warranty is used ina 
sales contract, it has reference to the 
warranties defined in the act, unless 
otherwise expressed or restricted. 
Lumbrazo v. Woodruff, 256 N. Y. 92, 
175 NE 575. 


91. Danforth v. Crookshanks, 68 
Mo. A. 311; Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 319. 
See Biddle Warranty Sale Chattels, 
$§ 1, 2 [quot Bowen v. Zaccanti, 203 
Mo. A. 208, 209, 208 SW 277; Blair v. 
Hall, (Mo. A.) 201 SW 945, 947 (quot 
Caruthersville Plumbing, ete., Co. v. 
Lloyd, (Mo. A.) 240 SW 838); Haines 
y See 116 Mo. A. 499, 92 SW-919, 

23). 


[a] Other definitions.—(1) “A di- 
rect and positive affirmation or asser- 
tion made by the seller, as part of the 
contract of sale, relating to some 
matter of fact respecting the title, 
quality, character or condition of the 
thing sold, under such circumstances 
that it may fairly be regarded by the 
buyer as a promise or undertaking on 
the part of the seller that the fact 
is as he so affirms or asserts and 
which the buyer relies upon as such 
in making the purchase.”  Mechem 
Sales par 1234 [quot Orgill v. Ev- 
erett, 138 Miss. 213, 108 S 82, 84]. 
(2) “Any positive representation, as- 
sertion, or affirmation, made by the 
seller during the pendency of the ne- 
gotiations for the sale, not the mere 
expression of opinion or belief, which 
fairly expresses the intention of the 
seller to warrant the article or prop- 
erty sold _to be what it is represent- 
ed.” Smith v. Borden, 160 Ind. 223, 
228, 66 NE 681, 683. (3) “Any dis- 
tinct affirmation as to the quality or 
condition of a thing sold by the own- 
er, during the negotiations for the 
sale, which it may be supposed was 
intended to cause the sale, and was 
operative in producing it, and relied 
on by the purchaser.” Livingston v. 
Reid-Hart Parr Co., 117°S. C. 391, 109 
SE 106. (4) A warranty is express 
“when created by the apt and explicit 
statements of the seller.” Black L. 
D>) [quot Elgin Jewelry Co. v. Estes, 
122 Ga. 807, 810, 50 SE 939]. (5) “It 
is express when made so by the agree- 
ment of the parties.’ Millsapp v. 
Woolf, 1 Ala. A. 599, 56 S 22, 24. (6) 
“If the vendor, at the time of the 
sale, affirms a fact as to the quality 
of the thing sold, in clear and intelli- 
gible language, and the purchaser 
buys on the faith of such affirmation, 
there is an express warranty.” In- 
graham v. Union R. Co., 19 R. I. 356, 
359,33 A 875, 876.) (7), “An express 
warranty means one consisting of 
spoken or written words.” Clark 
Lumber Co. v. Kelley, 117 Kan. 285, 
231 P71. (8) “A representation con- 
cerning a matter of fact, both ex- 
pressed and intended as binding the 
person making it to its truth, is called 
a ‘warranty,’ and produces a legal 
contract obligation.’’ Hogan v. Shu- 
ant, 11 Mont. 498, 507, 28 P 969) ¢9) 
“Wxpress warranties are those stipu- 
lations and promises, with regard to 
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/ 
Under Uniform Sales Act®* any affirmation of fact 
or any promise by the seller relating to the goods is 
an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to pur- 
chase the goods, and if the buyer purchases the goods 


[§ 668] B. Nature of Warranty—1l. In General. 
A warranty is contractual in nature.®® 
may be either express or implied,?® but in either 
event®’ the relations between the parties arise out of 


Warranties 


contract®® and are not based on what is known as 


the condition or general or particular 
qualities of the article or property 
sold, which the seller makes to the 
buyer in express terms, at the time of 
the sale.’”’ Warne v. Bond, 30 O. C. 
AS SLO 11s 


92. Black L. D. [quot Elgin Jew- 
elry Co. v. Estes, 122 Ga. 807, 810, 50 
SE 939]; Hausken vy. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 319, 
é21 [cit Cye]. 

{a] Similar definitions.—(1) A 
warranty is “implied when the law 
derives it by implication or inference 
from the nature of the’ transac- 
tion or the relative situation of 
the parties.” Millsapp v. Woolf, 
eA a WANE YOO (Oo Gramsiuaia, seat (2) 
“A warranty raised by the law as an 
inference from the acts of the parties 
or the circumstances of the transac- 
tion.” Black L. D. (3) “An implied 
warranty is one the law derives by 
inference from the nature of the 
transaction or of the, relative situa- 
tion or circumstances of the parties.” 
Little v. Widener, (Mo. A.) 32 SW 
(2d) 116, 117 [cit Cyc]. 

{b] Other definitions.—(1) “One 
which, not being expressly made, the 
law implies by the facts of the sale.” 
Bouvier L. D. (2) “A warranty is 
implied where, from the circumstanc- 
es surrounding the parties at the time 
of the sale, or from the nature of the 
thing sold, the law assumes it to be 
just that "the buyer should be pro- 
tected, in addition to the contract of 
sale, by a further implied contract or 
guaranty on the part of the vendor 
and so raises by implication a war- 
ranty on the seller’s part.” Biddle 
Warranty Sale Chattels p 838 [quot 
Haines v. Neece, 116 Mo. A. 499, 92 
SW 919, 923]. (3) “Implied warranty 
is a term used very often in such a 
sense as to amount to a repetition by 
implication of the express undertak- 
ing by one of the contracting parties.’ 
Anson Contracts (Huffcut ed) [quot 


El Paso, etc., R. Co. v. Hichel, (Tex. 
Civa AS GIS OES W922i 3G) “An obli- 
gation of like nature [as an 


express warranty ] which arises by 
force of law in certain cases and un- 
der certain conditions and circum- 
stances, where relations between the 
parties, the subject-matter of the 
principal contract, and the circum- 
stances under which it was made are 
of such a character as to justify the 
court in imposing on the seller by 
force of law the obligation of a war- 
ranty as to the quality of the thing 
sold.” Michigan Pipe Co. v. Sullivan 
County Water Co., 190 Ind. 14, 127 NE 
768, 771, 129 NEP 5. 


93. Twaites v. Morrison, 14 Alta. 
TS 2 And see statutory provi- 
sions. 

94. See statutory provisions. 

95. U.S.—Montreal Bank v. Thay- 


er, 7 Fed. 622, 2 McCrary 1. 
Ark.—Johnson v. McDaniel, 15 Ark. 
109. 
Conn.—Welshausen v. Charles 
Parker @o., 83 Conn. 231, 76 Av 271. 
Ill.— Dewar v. Loy, 248 Ill. A. 396. 
Ind.—Shirks ve . Mitchells 9137 Ind: 
185, 36 NE 850; McCarty v. Williams, 
58 Ind. A. 440, 108 NE 370. 


OEE hee Vi Warfield, 4 La. 


Me.—Heal v. International Agri- 
cultural Corp., 124 Me. 138, 126 A 644. 

Mich.—Murphy _ v. Gifford, 228 
Mich. 287, 200 NW 263. 

Minn.—Hansmann v. 
Minn. 429, 129 NW 848. 

Mo.—Chappell v. Boram, 159 Mo. A. 
442, 141 SW 19; Wertheimer- Swarts 
Shoe Co. vy. McDonald, 138 Mo. A. 328, 
122 SW 5. 


N. Y.—Boliver v. Monnat, 
660, 224 NYS 535. 


N. C.—Robertson v. Halton, 156 N. 
C. 215, 72 SE 316, 37 LRANS 298. 


R. I.—Ingraham v. Union R. Co., 19 
RPE 3 567 sa3 Ag Sis 


S. C.—Mauldin v. Milford, 127 S. C. 
508, 121 SH 547. 


Tex.—Seale v. Schultz, (Civ. 
SW (2d) 568. 


Wis.—Prinsen vy. Russos, 194 Wis. 
142, 215 NW 905. 


“To assert a right . . +. based 
upon a breach of warranty, express 
or implied, it is necessary that the 
required elements of a contract be 
present.” Prinsen vy. Russos, supra. 


“Warranty express or implied is in- 
cidental to a contract and arises from 
it; there being no contract, there can 
be no warranty to be breached.” 
Boliver v. Monnat, 130 Misc. 660, 224 
INDISSi oo: 


96. eta opens v. Woolf, 1 Ala, 
A. Aen 56 Si 22 


Pollard, 113 


130 Misc. 


A.) 3 


Bridges, 162 
Gag 54, 132 SE 889 [aft "84 Ga. A. 422, 
129 SE 904]; Elgin Jewelry Co. Ve. 
Estes, 122 Ga. 807, 50 SE 939. 

Minn.—Hansmann v. Pollard, 
Minn. 429, 129 NW 848. 

N. Y.—Carleton v. Lombard, 72 Hun 
254, 25, NOY S! 570. 

Pa.—Valentine v. Krumrine, 9 Pa. 
Dist. & Co. 156. 

Utah.—Jorgensen Gessell 
Pressed Brick Co., 45 Utah 31,°141.P 
460, AnnCas1917C "309. 

Wash.—Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 319. 


W. Va.—Continental Supply Co. v. 
Stephenson, 94 W. Va. 313, 118 SE 
537, 32 ALR 1146. 


B. C.—William Hamilton Mfg. Co. 
v. Victoria Lumber, etc., Co., 4 B. C. 


113 


Ode 

97. Hausken .v. Hodson-Feenaugh- 
ty Co., 109 Wash. 606, 187 P 319. 

98. Ida.—Abercrombie v. Union 


Portland Cement Co., 35 Ida. 231,205 
Tee alla 

Ill.—Dewar y, Loy, 248 Ill. A. 396. 

Iowa.—Davis v. Van Camp Pack- 
ing Co., 189 Iowa 775, 176 NW 3882, 
17 ALR 649. 

Mass.—Newhall v. Ward Baking 
Co., 240 Mass. 434, 1384 NE 625; Rob- 
erts v. Anheuser Busch Foe As- 
soc., 211 Mass. 449, 98 NE 95 

Miss.—Pease, etc., Co. v. Somers 
Planting Co., 130 Miss. ATO SAS Oise 

N. H.—Mahurin v. Hetdines 28 N. 
H, 128, 59 AmD 401. 
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tort®® or on duties imposed by law on any theory un- 
While the original remedy for 
false warranties appears to have been by an action 
on the case sounding in tort,? a declaration in as- 
sumpsit was upheld by a comparatively early deci- 
sion,®? and it became well established that either 
method of procedure might be adopted.* 
a clear distinction has been pointed out between an 
action for fraud and deceit and consequent damages 
and an action to recover upon a breach of warranty, 
in that the warranty rests upon contract, while fraud 
or fraudulent representations are essentially a tort.° 


related to contract. 


N. Y.—Aron vy. Sills, 211 App. Div. 
21, 206 NYS 695 [aff 240 N. Y. 588, 
148 NE 717]. 

R. I.—Minutilla v. Providence Ice 
Cream Co., 144 A 884, 63 ALR 334. 

Wis.—Prinsen 'v. Russos, 194 Wis. 
142, 215 NW 905. 


Ont.—Alexander v. 
Co., 17 OntWN 151. 

99. Ind.—Shirk v. 
Ind. 185, 36 NE 850. 

Iowa.—Davis v. Van Camp Pack- 
ing Co., 189 Iowa 775, 176 NW 382, 
17 ALR 649. 

Mass.—Ireland v. Louis K. Liggett 
Co., 243 Mass. 243, 137 NE 371; Gear- 
ing v. Berkson, 223 Mass. 257, 1il 
NE 785, LRA1916D 1006. 


N. H.—Mahurin v. Harding, 28 N. 
H. 128, 59 AmD 401. 

N. Y.—Aron vy. Sills, 211 App. Div. 
21, 206 NYS 695 [aff 240 N. Y. 588, 
148 NE 717]. 


R. I.—Minutilla v. Providence Ice 
Cream Co.) 144 A 884, 63 ALR 334. 


1. Abounader v. Strohmeyer, 
Con 217 ZApp.| Div. 43,7215 NYSs 702 
[aff 243 N. Y. 458, 154 NE 309]; Prin- 
sen v. Russos, 194 Wis. 142, 215 NW 
905. 

{a] An action for breach of stat- 
utory duty, under Farms and Mark- 
ets Law (L. [1922] ¢ 48 as amended 
by. lu. [1922] ¢ 360), not to put false 
labels of quantity on packaged food- 
stuffs, is not truly an action on war- 
ranty anid need not conform to the 
rules appropriate to such actions. 
Abounader v. Strohmeyer, etc., Co., 
217 zAppe Div. 43; 215 NYS 702 Laff 
243,N. Y. 458, 154 NE 309]. 


[b] Uniform Sales Act, when it 
deals with warranties between a buy- 
er and a seller, does not alter this 
rule nor create any liability of the 
seller toward any person outside of 
the contractual relationship, the 
words “buyer” and ‘seller’ .connot- 
ing a relationship and_ obligations 
ereated by contract, as distinguished 
from obligations imposed by law. 
Prinsen v. Russos, 194 Wis. 142, 215 
NW 905. 

2. Schuchardt v. Allen, 1 Wall. (U. 
S.) 359, 17 L. ed. 642; Williamson y. 
Allison, 2 Hast 446, 102 Reprint 439. 


S-eotuart v..Wilkins, 1 Doug./18, 
99 Reprint 15. 

4 Schuchardt v. Allen, 1 Wall. (U. 
S.) 359, 17 L. ed. 642; Johnson v. 
McDaniel, 15 Ark. 109; Beeman v. 
Buck, 3 Vt. 53, 21 AmD 571; Stand- 
ard Paint Co. v. Vietor, 120 Va. 595, 
91 SE 752. 


Remedy for breach of warranty 
see infra § 792 et seq. 

5. Rose v. Hurley, 39 Ind. 77; Mc- 
Carty v. Williams, 58 Ind. A. 440, 108 
NE 370. 

6 U. S.—Montreal Bank v. Thay- 
er, 7 Fed. 622, 2 McCrary 1. 

Ark.—Louisiana Molasses Co. v. Ft. 
Smith Wholesale Grocery Co., 73 
Ark, 542, 84 SW 1047. 


Alcemo Mfg. 


Mitchell, 137 


etc., |! 
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The contractual 


tort liability.? 
two interrelated 


However, 


there can be no 


Ill.—Phillips v. Vermillion, 91 Ill. 
A, 133. 
Ind.—Shirk vy. Mitchell, 137 Ind. 
185, 36 NE 850; McCarty v. Williams, 
58 Ind. A. 440, 108 NE 370. 
Iowa.—Davis v. Van Camp Pack- 
ing Co., 189 Iowa 775, 176 NW 382, 17 
ALR 649. 


Ky.—Carstarphen v. Graves, 1 A. K. 
Marsh. 435. 

Me.—Pelletier v. Dupont, 124 Me. 
269, 128 A 186, 39 ALR 372; Heal v. 


International Agricultural Corp., 124 
Me. 138, 126 A 644. 

Miss.—Coca-Cola Bottling Works 
v. Lyons, 145 Miss. 876, 111 S 305; 
Taylor v. Frost, 39 Miss. 328. 

Mo.—Chappetl v. Boram, 159 Mo. A. 
442, 141 SW 19. 

N. H.—Mahurin v. Harding, 28—N. 
H, 128, 59 AmD 401 

N. Y.—Turner v. imaieen Storage 
Battery Co., 248 N. Y. 78, 161 NE 423: 
Chysky v. Drake Bros! (Coss 235 N.) ¥- 
468, 1389 NE 576, 27 ALR 1533. 


S. C.—Mauldin v. Milford, 127 S. C. 
508, 121 SH 547. 


[a] Rule applied to differentiate 
warranty from actions grounded on: 
(1) Conversion. Mauldin v. Milford, 
127 S.C. 508, 121 SH.547. (2) Negli- 
gence. Davis v. Van Camp Packing 
Co., 189 Iowa 775, 176 NW 382, 17 
ALR 649; Coca- Cola Bottling Works 
Vv. Lyons, 145 Miss. 876, 111 S 305; 
Chysky v. Drake Bros. Co., PRNCGN BOD 'Ss 
468, 139 INE) 576;5-27 ALR W533.) “(@) 
Fraud. Montreal Bank v. Thayer, 7 
Fed. 622, 2 McCrary 1; Louisiana Mo- 
lasses Co. v. Ft. Smith ~Wholesale 
Grocery Co., 73 Ark. 542, 84 SW 1047; 
Shirk v. Mitchell, 137 Ind. 185, 36 
NE 850; McCarty v. Williams, 58 Ind. 
A. 440, 108 NE 370; Carstarphen v. 
Graves, 1 A. K. Marsh. (Ky.) 435; 
Pelletier v. Dupont, 124 Me. 269, 128 
A 186, 39 ALR 372; Heal v. Interna- 
tional Agricultural Corp., 124 Me. 138, 
126 A 644; Taylor v. Frost, 39 Miss. 
328; Chappell v. Boram, 159 Mo. A. 
449, 141 SW 19; Mahurin v. Harding, 
28 N., H. 128, 59 AmD 401. 


7. See cases supra-note 6, 
8 Fairbank Canning Co. v. Metz- 


ger, 118 N. Y. 260, 28 NE 372, 3738, 16 
AmSR 753. And see infra §§ 669, 671, 
672. 


“All contracts of sale with war- 
ranty must contain two independent 
stipulations; first, an agreement for 
the transfer of title and possession 
from the vendor to the vendee; sec- 
ond, a further agreement that the 
subject of the sale has certain -quali- 
ties and conditions.” Fairbank Can- 
ning Co. v. Metzger, supra. 

9. Fairbank Canning Co. v. Metz- 
ger, Supra. And see infra § 669. 

10. See infra § 672. 


11. Fairbank Canning Co. v. Metz- 


ger, supra. And see infra § 671. 


12. Ind.—Martin v. Shoub, 62 Ind. 
A, 586, 118 NE 384; McCarty v. Wil- 
liams, 58 Ind. A. 440, 108 NE 370. 


Iowa.—American Fruit Product Co. 


character of a warranty is widely 


recognized as an essential factor differentiating ‘it 
from various obligations and remedies® founded on 
To the existence of every warranty, 


contracts are necessary,* namely, a 


contract of sale® to which the warranty is inciden- 
tal,*° and the contract of warranty itself.*+ 

[§ 669] 2. Necessity of Contract for Sale of 
Goods—a. In General. 
a contract of sale.!? A warranty is not an essential 
element in a sale,+* which can exist without it,+* but 


Warranty is an incident to 


warranty without a sale.t° There 

v. Davenport Vinegar, etc., Works, 

172 Iowa 6838, 154 NW 1081. 
Minn.—Jones v. Alley, 17 Minn. 


292. 


Mo.—Martin v. American Magne- 
stone Corp., (A.) 247 SW 465. 


N. Y.—Turnér v. Edison Storage 
Battery Co., 248 N. Y. 78, 161 NE 
423; Osborn v. Gantz, 60 N. Y. 540; 
English v. Hanford, 75 Hun 428, 27 
NYS 672; Spaus v. Stolwein, 75-Misc. 
1, 134 NYS 6038. 


Wash.—Hausken vy. Hodson-Fee- 


DER Ly, Co... 109. Wash. 606,0 187 
13. Ark.—Southern Engine, ete., 


Works v. Globe Cooperage Lumber 
Co., 98 Ark. 482, 186 SW 928. 

Cal.—Lehner v. Germain Seed, ete., 
Co., 193 Cal? 782, 222 P 834; -Miller.v. 
Germain Seed, ete., Co., 193 Cal. 62, 
222 P 817, 32 ALR 1215. 

Tl. 
Great Lakes Coal, etce., 
281, 165 NE 793. 

Ind.—Sanderson v. Trump Mfg. 
Co., 180 Ind. 197, 102 NE 2. 


Strawbridge v. Warfield, 4 La. 
20; Bayon v. Vavasseur, 10 Mart. 61. 

Mont.—Friesen v. Hart-Parr Co., 
64 Mont. 373, 209 P 986. 

N. H—Tamkin v. Nelson-Dowling 
Coal Co., 82 N: H. 96, 130° A 26. 

N. C.—Hodges v. Smith, 158 N, Cc. 
256, 73 SE 807; J. I. Case Threshing 


Co., 334 Ill. 


Mach. Co. v. McClamrock, 152 N, CG. 
405, 67 SE 991. 

Ss. C-——Black v. B. B. Kirkland Seed 
Co., 155 SH 268. 


Vt.—Crampton v. Lamonda, 95 Vt. 
160, 114 A 42. 


[a] Seller is not obliged to give 
any warranty at all. Livingston v. 
Reid-Hart Parr Co:;; 117_S..C. 391, 109 
SE 106. 

[b] Although seller obtained war- 
ranty at the time he bought the 
goods, that fact does not require him 
to give the same or any warranty on 
a resale of the goods. Sterling-Mid- 
land Coal Co. v. Great Lakes" Coal, 
ete., Co., 334 Ll. 281, 165 NE) 793. 


14. U. S.—Burntisland Shipbuild- 
ing Co. v. Barde Steel Products Corp., 
278 Fed. 552. 


Cal.+-Lehner v. Germain Seed, etc., 
Co., 193 Cal. 782, 222 P 834; Miller 
v. Germain Seed) ‘etc., Co.) 193 Calneg, 
222 °P 817,32 ADR 1215. 

Ind.—Sanderson v. Trump Mfg. 
Cow lsO Ina aoe 025N E. 2: 


ey hein av ile Motor Co. 
Massie, 228 Ky. 569, 15 SW (2d) 423, 


Wis.—Ross v. Northrup, 156 Wis. 
327, 144 NW 1124. 


And see cases infra §§ 675, 677. 


15. Iowa—American Fruit Prod- 
uct Co. v. Davenport Vinegar, etc., 
Works, 172 Iowa 683, 154 NW 1081. 


Mass.—Gearing v. Berkson, 223 
Mass. 257, 111 NE 785, LRA1916D 
1006; Roberts vy. Anheuser Busch 
Brewing Assoc., 211 Mass. 449, 98 NE 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 668-669. 


Sterling-Midland Coal Co. v._ 


- wre. 


§ 669] 


can be no warranty having present vitality and force 
in an executory contract to sell;1% although the exist- 
ence of a contract to warrant prior to execution of 
the agreement to sell has been recognized as a valid 
ineident of such agreement’? where the parties so 
intend and provide;!*8 but under the latter rule it is 
held that there ean be no effective warranty, no war- 
ranty which will serve as the basis of an action, 
where there is no executed contract of sale.t® 
gations, existing as conditions in executory agree- 
ments to sell, may be of such a character as to con- 
stitute warranties when the contract of sale becomes 
executed ;*° and it is expressly provided in the Uni- 
form Sales Act that conditions in an exeeutory agree- 
ment to sell may be treated as warranties after trans- 
fer of title by delivery and acceptance of the goods ;?1 
while elsewhere in the same act, the expression 


95; Hogins v. Plympton, 11 Pick. 97. 

Mich.—Murphy v. Gifford, 228 
Mich. 287, 200 NW 2638; Reed, etc., 
Co. v. Richards-Wilson Co., 206 Mich. 
627, 173 NW 491. 


Minn.—Osborne v. 
Minn. 266, 99 NW 890 


N. Y.—Chysky v. Drake Bros. Co., 
235 _N.. ¥. 468, 139. NE 576, 27-.ALR 
1533; Levis v. Pope Motor Car Co., 
202 N. Y.. 402, 95 NE 815; Fairbank 
Canning Co. v. Metzger, 118 N. Y. 
260, 23 NE 372, 16 AmSR 753. 


Okl.—Smith v. Minneapolis Thresh- 
ing Mach. Co., 89 Okl. 156, 214 P 178. 


Contra Maxwell v.. Miller, 33 N. 
C. 272. 


{a] Rule applied.—Where a con- 
tract for the sale of a fuel saving de- 
vice was a conditional one in the 
sense that the contract should not 
take effect until the device proved 
effective, although the device was 
unsuccessful, the buyer cannot hold 
the seller liable on its guaranty that 
the device would reduce the con- 
sumption of coal, the success of the 
device being a condition precedent to 
the contract’s taking effect. Reed, 
etc., Co. v. Richards-Wilson Co., 206 
Mich. 627, 173 NW 491. 


[b] Agreement to ship goods pre- 
viously sold to the buyer is not such 
a contract as to support a warranty. 
Hogins v. Plympton, 11 Pick. (Mass.) 
Oe 


[ce] Contract of agency for the 
distribution and sale of chattels sup- 
plied by the principal, with authori- 
ty to the agent to give a certain war- 
ranty on the principals behalf to 
purchasers of the goods, did not 
carry any wartanty to the agents as 
to the goods nor permit them to re- 
cover against the principal for an 
asserted breach of the warranty 
which he had authorized them to 
give. Osborne v. ‘Josselyn, 92 Minn. 
266, 99 NW 890. 


16. Cal.—Harley v. Golden State, 
etc., Ironworks, 66 Cal. 238, 5 P 160; 
Silverthorne v. Simon, 59 Cal. A. 494, 
lone 26. 

Ind.—McConnell v. Jones, 19 Ind. 
328: Ricketts v. Hays, 13 Ind. 181. 


N. Y.—Levis v. Pope Motor Car Co., 
902 N. Y. 402, 95 NE 815;. English 
vy. Hanford, 75 Hun 428, 27 NYS 672; 
Spaus v. Stolwein, 75. Mise, , ie 134 
Nvs 603; Sprague v. Blake, 20 saree 
61. 


Josselyn, 92 


N. D.—Halley v. Folsom, 1 N. oy 
325, 48 NW 219. 

Eng.—Street v. Blay, 2. B. & Ad. 
456, 22 ECL 193, 109 Reprint 1212. 

See Forcheimer v. Stewart, 65 Iowa 
593, 22 NW 886, 889, 54 AmR 30 
(“‘Sueh contract is not at the out- 
set a sale with warranty; it is exec- 
utory’’). 


[a] Privilege of exchanging un- 


|v. Davenport Vinegar, 


SALES 


tion of certain 


Goods Act.?% 


Obli- 


tract which are 


“im- 


warranty.*§ 
satisfactory goods.—While it is a 
rule of law that there cannot be the 
incident of a warranty unless there 
is a completed sale and absolute de- 
livery, the completeness of the sale 
is not destroyed by the fact that the 
buyer, under the contract, may ex- 
change the car should it not ful- 
fill the warranties, as such return 
and exchange would simply divest 
the title which had vested under the 
contract. Levis v. Pope Motor Car 
Co., 202 N. Y. 402, 95 NE 815. 


17. Ark.—Bowser v. Kilgore, 
Ark. 17, 139 SW 541. 


Cal.—Polhemus v. Heiman, 
573: 

Iowa.—American Fruit Product Co. 
etc., Works, 
172 Iowa 683, 154 NW 1031; Loxter- 
camp v. Lininger Impl. Co., 147 Iowa 
29, 125 NW 830, 33). LRANS, 501; 
Bagle Iron Works v. Des Moines Sub- 
urban R.-€o.,' 101 Iowa 289, 70 NW 


100 


45 Cal. 


193; Jack v. Des Moines, etc., R. Co., 
53 Iowa 399, 5 NW 537. 
Minn.—Maxwell v. Lee, 34 Minn. 
511, 27 NW 196; Scott v. Raymond, 
31 Minn. 43 ie 18 NW 274; Haase v. 
Nonnemacher, 21 Minn. 486; Mandel 


v. Buttles, 21 Minn. 391. 


N) .Yi—Pairbank- Canning)! Co. —N, 
Metzger, 118 N.Y. 260, 23 NE 372, 
16 AmSR 753; Brigg v. "Hilton, 99 N. 
Y. 517, 3 NE 51, 52 AmR 638; Gurney 
Vv. Atlantic, ete. RR: Co. 58 Nie ¥e 35 Ss 
Parks v. Morris Ax, ete., Co., 54 N. 
Y., D863 | Day .v> Pool, 52 .NeY, 2416, 10 
AmR 719; Rust v. Eckler, 41 N. Y. 
488; Staiger v. Soht, 116 App. Div. 
874, 102 NYS 342; Dimmers v. Ar- 
mitage, 33 App. Div. 626, 53 NYS 357; 
Hooper v. Story, 79 Hun bey. 29 NYS 
G39 (Late Loo, Nea LL 49 NE E13 15 
Carleton v. Lombard, 72 Hun 254, 25 
NYS 570; Lawton v. Keil, 61 Barb. 
558; Romeo. v.. Garafolo, 21 Misc. 
166, 47 NYS 91 [aff 25 App. Div. 191, 
49 NYS 114]. 


See Sanderson v. Trump Mfg. Co., 
180 Ind. 197, 102 NE 2 (where an 
undertaking in an executory contract 
of sale was alternatively dismissed 
on the hypothesis of warranty and of 
condition, and declared in either case, 
the contract to sell having become 
executed prior to the suit, to con- 
stitute a warranty at the time of 
suit). 


“In addition to the mere contract 
of sale, in an executory as well as 
ona sale in presenti, a vendor may 
warrant that the article shall have 
certain qualities. This agreement in 
an executory contract of sale is just 
as obligatory as a warranty on a 
present sale and delivery of goods.” 
Dayovar Pool, b2 N. -Y. 416, 14) AmR: 
ALO 


18. Eagle Iron Works v. Des 
Moines Suburban R. Co., 101 Iowa 
289, 70 NW 198; Staiger v. Soht, 116 
App. Div. 874, 102 NYS 342; , Halley 


vive the executed contract of sale;*? 
tially like provisions occur in the English Sale of 
However, either under the view that 
a contract of warranty is strictly incident only to an 
executed contract of sale,?* although possibly hay- 
ing its inception in conditions of an executory con- 
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plied condition or warranty” is used as the designa- 


collateral undertakings which sur- 
and substan- 


transformed into warranties when 


the sale is executed,”° or under the view that a con- 
tract of warranty may exist either in an executory 
agreement to sell or in an executed contract of sale, 
if the parties so intend,?° a valid contract, having 
for its object the transfer of title to personal prop- 
erty, is prerequisite to the existence of a warranty ;** 
and where there is no such contract, there can be no 


vy. Folsom, 1 N. D. 325, 48 NW 219. 


“It is entirely competent, however, 
for the vendor in an executory con- 


tract of sale, to make an absolute 
warranty. ...%It is purely a ques- 
tion of intention.” Halley v. Folsom, 
supra, 

19. English v. Hanford, 75 Hun 
428, 27 NYS 672; Halley v. Folsom, 
1 N. D. 325,48 NW 219. 

“There can be no breach of war- 


ranty if the title never vests in the 
purchaser.” Halley v. Folsom, su- 
pra. ; 

[a] Incomplete conditional sale 
(1) does not confer upon the buyer 
the benefit of recovery on warranty. 
English v. Hanford, 75 Hun 428, 27 
NYS 672. ((2) Remedies of condition- 
al buyer see infra §§ 1381 et seq. 

20. Sanderson y. Trump Mfg. Co., 
180 Ind. 197, 102 NE 2; El Paso, etc., 
RAO Ome Hichel, (Tex. Civ. A.) 130 


SW 922; Stewart v. Sculthorp, 25 
Ont. 544. 
21. Uniform Sales Act § 11. See 


Chysky v. Drake Bros. Co., 235 N. Y. 
468, 189 NE 576, 27 ALR 15338. 


22. Uniform Sales Act § 15. See 
Gearing v. Berkson, 223 Mass, 257, 
111 NE 785, LRA1916D 1006. 

23. Sale of Goods Act §§ 11, 14. 
Se Patterson v. Lane, 16 Alta. L. 
377. 

Sy Nea See supra text and notes 16, 
pa See supra text and notes 20, 
ine? See supra text and notes 17, 


27. Bolt v. State Sav. Bank, (Tex. 
Civ.r Ay), 279 SW, DES. 


[a] Fraud in contract of sale.— 
Where the buyer’s agreement to a 
contract of sale is procured by fraud@a, 
entitling him to rescind the sale, a 
warranty attached to the contract, 
although agreed to by the parties at 
the time of the contract of sale, does 
not bind the buyer by its terms that 
no other warranty has been given, 
but, if he can show fraud in the pro- 
curement of the contract, the war- 
ranty falls with the contract to which 
it is attached. Bolt v. State Sav. 
Bank, (Tex. Civ. A.) 179 SW-1119. 

28. Conn.—Welshausen v. Charles 
Parker Co., 83 Conn. 231, 76 A 271. 

Miss.—Grapico Bottling Co. v. En- 
we 140 Miss. 502, 106 S 97, 44 ALR 
124. 

N. Y.—Boliver v. Monnat, 130 Misc. 
660, 224 NYS 535. 


Or.—Swank v. Moisan, 85 Or. 662, 
166 P 962. 
Tenn.—St. Louis Fireworks:Co. y. 


Wilson, 5 Tenn. Civ. A. 388 

[a] Covenant to assign.—A cove- 
nant to assign a chattel in as full a 
manner as A had assigned it to the 
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[§ 670] b. Effect of Illegal Sale. 
tract of sale is void by reason of illegality, no war- 
ranty arises upon which the buyer can rely; 
this is true although the prohibition is in form di- 
rected only to the sale and not to the purchase of the 
commodity which constitutes the subject matter of 


the transaction.®° 


[§ 671] 3. Rule That Warranty Is Itself Con- 
tract. In addition to being incidental to a contract,?+ 
As in the case of con- 
tracts generally,** the existence of a warranty de- 
pends upon the intention of the parties*+ and their 
agreement to its terms,®®> whether such agreement 
be, as in the case of express warranties, explicitly 


a warranty is a contract.°? 


covenantor does not bind the cove- 
nantor to insert a covenant of war- 
ranty in such assignment. Morrill 
v. Worthington, 14 Mass. 389 


29. Grapico Bottling Co. v. Ennis, 
140 Miss. 502, 106 S 97, 44 ALR 124; 
Boliver v. Monnat, 130 Misc. 660, 224 
NYS 535; Harkins v. Provenzo, 116 
Misc. 61, 189 NYS 258. 


[a] Sale of intoxicating liquor: 
(1) In violation of National Prohibi- 
tion Act, although no state or local 
law existed forbidding such transac- 
tion. Boliver v. Monnat, 130 Misc. 
160, 224 NYS 535. (2) In violation 
of federal Wartime Prohibition Act. 
Harkins v. Provenzo, 116 Misc. 61, 
189 NYS 258. 

[b] Subsequent prohibition.— 
Where a-sale is legal and valid when 
executed, the warranties therein con- 
tinue to exist despite a subsequent 
legal prohibition of such  transac- 
tions, to the extent and with the 
limitations assented to by the par- 
ties when the sale was executed. Os- 
born v. Nicholson, 18 Wall. (U. S.) 
654, 20 L. ed. 689. 


[ce] Act prohibiting Sunday sales. 
—Where a sale made on Sunday is 
void, a purchaser cannot recover 
damages for breach of warranty in 
a commodity sold on that day. Gra- 
pico Bottling Co. vy. Ennis, 140 Miss. 
502, 106 S 97, 44 ALR 124. See King 
v. Graef, 136 Wis. 548, 117 NW 1058, 
128 AmSR 1101, 20 LRANS 86 (rec- 
ognizing the rule, but holding it in- 
applicable to the facts). 


{d] Warranties in sale legal 
where made may be enforced in an- 
other state although a transaction 
of like character would be illegal in 
that state, so as not to support any 
warranties. McKee vy. Jones, 67 Miss. 
405, 7 S 348. 


80. Grapico Bottling Co. v. Ennis, 
140 Miss. 502, 106 S 97, 44 ALR 124; 
Harkins v. Provenzo, 116 Misc. 61, 
189 NYS 258, 262. 


Mts sareued...,. that, the prohi- 
bition is against the sale, and not 
against the purchase; that the pun- 
ishment provided by the act is one 
against the seller, and not against 
the buyer—against the one who sells 
‘distilled spirits,’ and not against him 
who drinks it. Granted, neverthe- 
less this does not, in our opinion, 
change the case. Suppose a person 
had contracted with another to buy 
a quantity of ‘distilled spirits’ for 
beverage purposes, and the seller had 
refused to deliver, the buyer certain- 
ly could not maintain an action 
against the seller for damages to 
deliver on the theory that the buyer 
was not prohibited from _ buying. 
The contract would still be an il- 
legal contract unenforceable in law. 
Neither can the plaintiff in our opin- 
ion avail himself of any implied war- 
ranty of wholesomeness of the arti- 


cle sold_in a contract declared by 
statute illegal.” Harkins vy, Proven- 
zo, Supra. 


SALES 


Where a con- 


Se arn! 


[§§ 670-672 


declared and affirmed by the parties,*® or, as in. the 
case of implied warranties, constructively derived by 
the law from the situation of the parties and the 
circumstances of the sale.** 
rules applicable to contracts generally with reference 
to consideration®® 


In like manner, the 


and to the persons by*® or 


against*® whom the obligation can be enforced, are 


ticulars.*1 


{a] Imposition of fine on seller.— 
Where a statute exists prescribing 
that the seller of a commodity under 
certain circumstances is subject to 
fine, which is construed to make a 
purchaser's conduct in so buying il- 
legal, no warranty is available to a 
purchaser under the designated cir- 
cumstances. Grapico Bottling Co. v. 
Hants 140 Miss. 502, 106 S 97, “44 ALR 
124. 

31. See cases infra note 32. 


32. U. S.—Montreal Bank vy. Thay- 
er, 7 Fed. 622, 2 McCrary 1. 


Ala.—Millsapp v. Woolf, 1 Ala. A. 
599, 56 S 222 


Ga.—Lyons v. Stephens, 45 Ga. 141. 


Ind.—Sanderson v. Trump Mfg. Co., 
180 Ind. 197, 102 NE 2. 


Ky.—Tribble v. Oldham, 
Marsh. 137. 

Minn.—Lynch vy. Curfman, 65 Minn. 
170, 68 NW 5. 

Mo.—Chappell v. Boram, 
A. 449, 141 SW 19. 


N. H.—Mahurin v. Harding, 
H. 128, 59 AmD 401. 


R. 1.—Handy Vv. Waldron, 13° Re I. 
367, 29 A 143, 49 AmSR 794. 


SS. ©.—Stucky v. Clyburn, 25S) C 
L. 186, 34 AmD 590. 


W. Va.—Continental Supply Co. v. 
Stephenson, 94 W. Va. 313, 118 SH 
537, 32 ALR 1146; Griffin v. Runnion, 
74 W. Va. 641, 82 SE 686. 


Eng.—Heilbut v. Buckleton, [1913] 
Ax (C. 80. 

“A warranty of soundness of a 
negro is not a debt, the consideration 
of which was a slave, but rather a 
contract, the consideration of which 
is the price paid for the slave.” lLy- 
ons v. Stephens, 45 Ga. 141, 143. 


33. Agreement or mutual assent 
in contracts generally see Contracts 
§§ 46-121. 

34. Ill.—Phillips v. Vermillion, 91 
Ti, Ay 133. 

Ind.—Martin v. Shaub, 62 Ind. A. 
586, 1138 NH 384, 

Mo.—Lindsay vy. Davis, 30 Mo. 406. 

N. Y.—Staiger v. Soht, 116 App. 
Div. 874, 102 NYS 342. 

N. C.—Hodges v. Smith, 
QDIOW Moris Lun oO, LOO Ney Ce 
726. 


A Oo dc 


159 Mo. 


28 N. 


LOS ING: 
525, 75 SH 


Wash.—Harley-Mason Co. v. Steb- 
bins, 79 Wash. 366, 140 P 381, LRA 
1915B 1131, AnnCas1916A 948, 


Eng.—Heilbut v. Buckleton, [1913] 
A. C.3:0; Harrison v. Knowles, [1918] 
IK BaAGes. 

Ont.—Gardner v. Merker, 
lL. 411, 44 DomLR 217. 

35. Uz S.—Compagnia Italiana 
Trasporto Olii Minerali vy. Sun Oil 
Cor, 485 Hayne 83s 

Ala.—Battles v. Whitley, 
PN Way, 1374 SY IS Si5 


AS ODE. 


17 Ala. 


applicable to the contract of warranty in these par- 
A warranty, like any other contract,*? 
is voldable if induced by misrepresentation whether 
fraudulent or not on the part of the buyer*® or of, 
the seller** or by mistake.*® 


[§ 672] 4. Relation between Contracts of Sale and 
Warranty. Two views, not necessarily inconsistent, 


Mich.—Murphy  v. Gifford, 228 
Mich. 287, 200 NW 263. 
Mo Chappell v. Boram, 159 Ma. 


A. 442, 141 SW 19, 20; 
Emerson, 80 Mo. A. 318. 


N. C.—Hodges v. Smith, 158 N. C. 
ae US, SEY S07, 159) IN. Cs (5 2i5. Toms ey 


Tex.—Bolt v. State 
(Civ. A.) 179 SW 1119. 


“A warranty is a contract and no 
contract can exist without the con- 
sent of the two contracting parties.” 
Chappell v. Boram, supra. 

[a] Terms of warranty not as- 
sented to by buyer.—Where the sell- 
er’s agent, without the knowledge of 
the buyers, executes what purports 
to be a warranty defining the limits 
of the seller’s obligation, the buyers 
are not bound by such instrument, 
which can have no binding effect as 
a warranty in any event, because in 
such case there is no meeting of the 
minds of both parties to the contract. 
Bolt v. State Sav. Bank, (Tex. Civ. 
ALO) SIVVe LL Oe 


36. Nature of express warranty 
see infra § 681. 

37. Nature of implied warranty 
see infra § 701 

38. Consideration in contracts 
generally see Contracts §§ 144-244. 


39. Parties who may enforce con- 
Beye generally see Contracts §§ 805- 


40. Parties against whom _  con- 
tracts generally are enforceable see 
Contracts §§ 821-825. 


41. Cross references: 
Consideration in contract of warran- 
ty see infra § 680. 
Persons: 
Liable on contracts of warranty 
see infra § 678. 
Who may enforce contract of war- 
ranty see infra § 679. 
42. Cross references: 
Effect of: 
Fraud 


Moomaw Ws 


Sav. Bank, 


in contracts generally ‘see 
Contracts §§ 303-309. 
Mistake in contracts generally see 
Contracts § 247. 

Misrepresentation without fraud in 

eontracts generally see Contracts 

§§ 272-278. 

43. Rivers v. Dubose, 10 Ala. 475. 

[a] Gimited warranty.—W here 
fraud is attempted to be shown to 
avoid a limited warranty expressly 
disclaiming liability in certain re- 
spects, not only must the ordinary 
requisite elements of fraud be shown, 
but the buyer must further show that 
its nature was calculated to make him 
rely on a limited warranty, instead 
of seeking one which was unquali- 
fied or of relying on implied war- 
ranties, Allen v. Young, 62 Ga. 617. 


44. Aultman y. Falkum, 51 Minn. 
562, 53 (NW. 8753. Bolt. vo State Sanz 
Bank, (Tex. Civ. A.) 179 SW 1119. 


45. 


For later cases, developments and changes in the law see Annotations, same title and section number. ' 


Clopton vy. Martin, 11 Ala. 187. 


§ 672] 


have been adopted as to the nature of the relationship 
between the contracts of warranty and sale, depend- 
ent upon the dual concepts of a contract of sale as 
being either (1) a contract exclusively for the trans- 
fer of property in deseribed or designated chattels,*° 
or (2) as being a single contract wherein the party 
selling undertakes a double obligation, to transfer 
the right to the goods while assuming a duty to an- 
swer for them, in certain particulars to the buyer.*? 


Contract exclusively for transfer of property. Un- 
der the concept of a contract of sale as being 
tract exclusively for the transfer of property in a 
described or designated chattel a warranty is collat- 


46. See cases infra notes 48-52. 


47. See cases infra notes 53-63. 


48. Ala.—Battles v. Whitley, 17 
Alan AS Zhe S20 S. bleécn aMilisapp: Vx 
Woolf, 1 Alay A.599, 56 S 22. 


Ark.—Southern Engine, ete., Works 
v. Globe Cooperage Lumber Co., 98 
Ark. 482, 136 SW 928; Gay Oil Co. v. 
Roach, 93 Ark, 454. 125 SW 122, 137 
AmSR 95, 27 LRANS 914. 


Cal.—Lehner v. Germain Seed, etc., 
Co., 193 Cal. 782, 222 P 834; Miller v. 
Germain Seed, etc., Co., 193 Cal. 62, 
Bee esi, S2eA ER A215. 

Del.—Wills v. Wright, 25 Del. 

Sie Ae DON. i; 

Ga.—Elgin Jewelry Co. v. Estes, 
122 Ga. 807, 50 SE 939; Whigham 
Ve Hali$ Ga. -A..509, 70 SHU23; 


Ill.— Lunt v. Wrenn, 113 Ill. 168. 


Ind.—Sanderson vy. Trump Mfg. 
Co., 180 Ind. 197, 102 NE 2; Ricketts 
Vee Haver is indy isa. 


Iowa.—American Fruit Product Co. 
v. Davenport Vinegar, etc., Works, 
172 Iowa 683, 154 NW 1031. 


Ky.—Barnard v. Napier, 
824, 181 SW 624. 

Md.—Columbian Iron Works, etc., 
Co. v. Douglas, 84 Md. 44, 34 A 1118, 
57 AmSR 362, 33 LRA 103. 


Mo.—Barton v. Dowis, 315 Mo. 226, 
285 SW 988, 51 ALR 494 [rev (A.) 
276 SW 1047]; Oak Lawn Sugar Co. 
v. Sparks Bros. Mule Co., 159 Mo. 
A. 496, 141 SW 698; Flint-Walling 
Mfg. Co. v. Ball, 43 Mo. A. 504. 


N. Y.—Condict v. Onward Constr. 
Co:., 210 N. Y. 88,103 NE 886; KEair- 
bank Canning Co. v. Metzger, 118 N. 
You 60, 23. NE 3725) 162eAmsE 97535 
Chapin v. Dobson, 78 N. Y. 74, 34 
AmR 512; Gurney v. Atlantic, etc., 
R. Co., 58 N. Y. 358; Reed v. Randall, 
29 N. Y. 358, 86 AmD 305; Gentili 
v. Starace, 59 N. Y. Super: 449, 14 
NYS 764 [aff 1383 N. Y. 140, 30 NE 
660]; Blaisdell Mach. Co. v. Brasher 
Breakwater Co., 70 Misc. 257, 126 
NYS 634; Wallace v. Valentine, 10 
Mise, 645, 32. NYS: 121; Tower v: 
Howe Scale Co., 2 NYCityCt 47. 

Okl.—United Iron Works Co. v. 
Henryetta Coal, etc., Co., 62 Okl. 99, 
162 P 209; Brown vy. Davidson, 42 
Okl. 598, 142 P 387. 

.Or.—J. I. Case Threshing Mach. 
Co. v. Smith, 16 Or. 381, 18 P 641. 


Tex.—Jones v. George, 61 Tex. 345, 


598, 


167 Ky. 


48 AmR 280; El Paso, etc. R. Co. 
v. Hichel, (Civ. A.) 130 SW 922. 
Va.—Latham vy. Powell, 127 Va. 
882, 103 SE 6388. 
Wash. —Hausken Hodson- 


Feenaughty Co., 109 Wash, 606, 187 


B19; Hurley-Mason CO, ve Stebbins, 
79 Wash. 366, 140 P 381, LRA1915B 
1131, AnnCas1916A 948; Springfield 


Shingle Co. v. Edgecomb Mill Co., 
een tens 620, 101 BP) 238, 35 °LRANS 
258. 

Wis.—Neave v. Arntz, 56 Wis. 174, 
14 NW 41. 

Eng.—Heilbut v. Buckleton, [1913] 
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SALES 


a con- 


A. C. 30; Heyworth v. Hutchinson, 
L. R. 2 Q. B. 447; Stuciey v. Baily, 
IE oe Ce 405, oS )Reprint ) 9435 


Chanter v. Hopkins, 4 M. & W. 399, 


150 Reprint 1484, 


Bere eevee v. Chase, 1 Alta. L. 


B. C.—William Hamilton Mfg. Co. 
Vv. packard: Lumber, etc., Co., 4 B. 
(OF 


N. S.—Mitchell v. Seaman, 43 N. 
Seat 


Ont Gardner v. Merker, 43 Ont. 
L. 411, 44 DomLR 217; Stewart v. 
Sculthorp, 25 Ont. 544. 


49. Reed v. Randall, 29 N. Y. 358, 
86 AmD 305; Staiger v. Soht, 116 
App. Div. 874, 102 NYS 342; United 
Iron Works Co. v. Henryetta Coal, 
ete, Core?) Ok] 99 16202 2095 Brown 
v. Davidson, 42 Okl. 598, 142 P 387: 
Hurley-Mason Co. v. Stebbins, 79 
Wash. 366, 140 P 381, LRA1915B 1131, 
AnnCasl916A 948; William Hamil- 
ton Mfg. Co. v. Victoria Lumber, etc., 
Cope B Clon: 

“Warranty” gaia Tyrer ty 
“description” see infra § 677 


from 


50. U. S.—Accumulator Co. v. 
Dubuquer St. sR: ‘Cones Medi 70" 12 
CCA 37: 


Ark.—Bowser v. Kilgore, 100 Ark. 
17, 189 SW 541; Gay Oil Co. v. Roach, 
93 Ark. 454, 125 SW 122, 137 AmSR 
95, 27 LRANS 914. 


Ind.—Sanderson vy. Trump Mfg. 
Co., 180 Ind. 197, 102 NE 2. 


N. Y.—Condict v. Onward Constr. 
Con 210 NOY? 88 LOse NE S862, (Chapin 
Vv. Dobson) 73° Ni Ys 74, 34" AmR 512; 
Blaisdell Mach. Co. v. Brasher Break- 
water Co., 70 Misc. 257, 126 NYS 634; 
Wallace v. Valentine, 10 Misc. 645, 
32 INOS) Vat Harteavs SWaie hit.) a1 7 
Wend. 267 [aff 18 Wend. 449]. 


Wash.—Hurley-Mason Co. v. Steb- 
bins, 79 Wash. 366, 140 P 381, LRA 
1915B 1131, AnnCas1916A 948. 


Eng.—Heyworth v. Hutchinson, L. 
R. 2 Q. B. 447; Meyer, Ltd. v. Kivisto, 
AG MS Vase. 6.05 


Alta.—Reeves v. Chase, 1 Alta. A. 
274. 

[a] Rule applied.—Where certain 
stipulations in a contract constituted 
a warranty, and there was a further 
provision that any failure with re- 
spect to its condition should be de- 
cided by a third person, the decision 
of the third person deducting a cer- 
tain allowance from the price was 
permissible and such arbiter was not 
confined to finding a failure, with the 
automatic result of avoiding the sale, 
this being a warranty and hence not 
a condition to the existence of the 


sales Heyworth v. Hutchinson, L. R. 
2 Q. B. 447. 
“Warranty” distinguished from 


“condition” see infra § 677. 
51. See supra § 669; infra § 677. 
52. Gurney v. Atlantic,’ etc, R. 
COVN5S INL Vin sos: 


53. Battles v. Whitley, 17 Ala. A. 
125, 82 S 573; Tyre v. Causey, 4 Del, 


eral to the contract.*® 
subject matter to be comprised in the transfer ;*® 
nor is it a condition of the sale to be met by the seller 
as a prerequisite to the transfer,°® although it may 
have had its origin in such a condition;*? nor is it 
a term in the sale itself.°? 

Contract embodying double obligation. 
contract of sale is regarded as one in which the seller 
undertakes a double obligation to transfer the right 
to the goods and to assume a duty to answer for 
them in certain particulars to the buyer, the war- 
ranty enters into the contract of sale,°? and forms 
a part of it,°* although collateral to its main ob- 
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‘Tt is not a description of the 


Where the 


425; McCarty v. Williams, 58 Ind. 
A. 440, 108 NE 370; Murphy v. Gif- 
ford, 228 Mich. 287, 200 NW 263. 

54. U; S.—Compagnia Italiana. 
Trasporto Olii peeey vy. Sun Oil 
Co., 43 Be (2'd)-68 

Ala.—Battles v. a 17" Alacgae, 
125, 82S 573. 

Cal.—Lehner v. Germain Seed, etc.,. 
Co: 193 Cali 182, 22282 834 se Muillerave 
Germain Seed, etc., Co., 193 Cal. 62, 
222 P 817, 32 ALR 1215; Griswold v- 
Morrison, 53 Cal. As -93).200 PB 62; 
Brackett v. Martens, 4 Cal. A. 249, 
254, 87 P 410. 

Ga.—Elgin Jewelry Co. v. Estes, 
122 Ga. 807, 50 SH 939; Whigham v. 
Hall, 8 Ga. A509, 70 SE 23. 


Il]l.—Lunt v. Wrenn, 113 Ill. 168. 


Ind.—Sanderson v. Trump Mfg. Co..,. 
180 Ind. 197, 102 NE 2; Ricketts v. 
Hays, 13 Ind..181; Martin v. Shoub, 
62 Ind. A. 586, 1138 NE 384; McCarty 
ve Ae 58 Ind. A. 440, 108 NE: 


Iowa.—American Fruit Product Co. 


v. Davenport Vinegar, ete., Wonks, 
172 Iowa 683, 154 NW 1031. 
Ky.—Barnard v. Napier, 167 Ky. 


824, “ist SW 624. 


Md.—Columbian Iron Works, etce., 
Co. v. Douglas, 84 Md. 44, 34 A HEN. 
57 AmSR 362, 33 LRA 103 


Mich.—Murphy v. Gifford, 228 Mich. 
287, 200 NW 263. 

Minn.—-Anderson v. Van Doren, 142 
Minn. 287, 172 NW 117; Meshbesher- 
v. Channellene Oil, ete., Co., 107 Minn. 
104, 149 NW 428, 131 AmSR 441; 
Jones v. Alley, 17 Minn. 292. 


Mo.—Martin v. American Magne-- 
stone Corp., (A.) 247 SW 465; Wil- 
liam Wurdack Electric Mfg. Co. v. El- 
liott, etc., Engineering Co., (A.) 207 
SW 877; Oak Lawn Sugar Co. v. 
Sparks Bros. Mule Co., 159 Mo. A. 
496, 141 SW 698; Flint-Walling Mfe. 
Co. v. Ball, 48 Mo. A. 504. 


N. Y.—Fairbank Canning Co. v.. 
Metzger, 118 N.Y. 260, 23 NE 372), 16 
AmR 753; Tower v. Howe Scale Co., 
2 NYCityCt 47, 


Okl.—United Iron Works Co. v. 
Henryetta Coal, ete., Co., 62 Okl. 99, 
TO2F earZ09r Brown Vv. Davidson, 42° 
OKI 598.0142 PSs ie 


Tex.—Jones v. George, 61 Tex. 345,, 


48 AmR 280; Seale v. Schultz, (Civ. 
A.) 3 SW (2d) 563; Bolt v. State Sav. 
Bank, (Civ. A.) 179 SW 1119. 


Va.—Latham v. Powell, 127 Va. 382,. 
103 SE 688. 


Wash.—Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 
319; Hurley-Mason Co. v. Stebbins, 
79 Wash. 366, 140 P 381, LRA1915B 
1131, AnnCas1916A 948; Springfield 
Shingle Co. v. Edgecombe Mill Co., 52: 
Wash. 620, 101 P 233, 35 LRANS 258. 


W. Va.—Griffin v. Runnion, 74 W. 
Va. 641, 82 SE 686. 

Wis.—Neave v. Arntz, 56 Wis. (174, 
14 NW 41. ; 
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ject.°> It is not a contract independent of** and col- 
lateral to®* the main contract of sale, but is itself a 
It does not consist of or in- 
elude mere statements made by the buyer to induce 
the sale which are not imported into the sale when 
it is consummated,®® nor undertakings of the seller — 
which arise from other contracts relating to the sub- 
Where a contract of sale, and an 
agreement for a further undertaking of the seller 
respecting the subject matter of the sale exist, the 
latter is a warranty if its relation to the former is 
such that it is collateral to the transfer of title,®+ 
but is itself a part of the agreement under which 
such transfer is consummated®? and not merely col- 


term of such contract.®8 


ject matter.°° 


lateral thereto.®? 


Warranty as part of consideration. 


Eng.—Stucley v. Baily, 1 H. & C. 
405, 158 Reprint 943; Chanter v. Hop- 
kins, 4 M. & W. 399, 150 Reprint 1484. 

B. C.—William Hamilton Mfg. Co. 
v. Victoria Lumber, etc., Co., 4 B. C. 
101. 


Ont.—Gardner v. Merker, 43 Ont. 
L. 411, 44 DomLR 217; Stewart v. 
Sculthorp, 25 Ont. 544. 


55. See cases supra notes 48. 


56. Accumulator Co. v. Dubuque 
Dit Cow 64 Meds. 70,. 12) 1 CCAy 87 + 
Jones v. Alley, 17 Minn. 292. 


57. Accumulator Co. v. Dubuque 
mt. R. Co., 64 Bed. 70, 12 CCA. 37. 


58. Accumulator Co. v. Dubuque 
St. R. Co., supra; Martin v. Shoub, 
62 Ind. A. 586, 113 NE 384; American 
Fruit Product Opies Davenport Vine- 
gar, etc., Works, 172 Iowa 683, 154 
NW i081. 

59. Ala.—Battles v. Whitley, 17 
Ala. A. 125, 82 S 573 [cit Cyc]. 


Cal.—Lehner v. Germain Seed, etc., 
Co., 193 Cal.. 782, 222 P 834; Miller 
v. Germain Seed, etce., Co., 193 Cal. 
62, 222 P 817, 32 ALR 1215; Griswold 
v. Morrison, 53 Cal. A. 93, 200 P 62. 


Ind.—Martin v. Shoub, 62 Ind. A. 
586, 113 NE 384. 

Iowa.—American Fruit Product Co. 
vy. Davenport Vinegar, ete., Works, 172 
Iowa 683, 154 NW 10381 


Ky.—Carstarphen v. Graves, 
K. Marsh. 435. 


Mich.—Murphy v. Gifford, 228 Mich. 
287, 200 NW 2638. 


Mo.—William Wurdock WHlectric 
Mfg. Co. v. Elliott, ia) Engineering 
Co., (A.) 207 SW 877 


N. Y.—Lamson Consol: Store Serv- 
ice Co. v. Conyngham, 11 Misc. 428, 
Sy NYS) 129) 

Eng.—Hopkins v. Tanqueray, 15 C. 
B. 130, 80 HCL 130, 139 Reprint 369. 


But see Waterbury v. Russell, 8 
Baxt. (Tenn.) 159 (where corn was 
sold which was stored in two different 
places, and the buyer, before pur- 
chasing, sampled that ‘stored in one 
place and was assured that that in 
the other was like it, and such state- 
ment under the facts was a warranty, 
the court used language that a war- 

-ranty is not a part of the contract of 
sale, but a distinct collateral matter 
operating as an inducement to the 
sale). 

“Antecedent representations made 
by the vendor ‘as an inducement to 
the buyer, but forming no part of the 
contract when concluded are not war- 
ranties.” Battles v. Whitley, 17 Ala. 
Aw 12153582 S573, 574. 


“Warranty” distinguished from 
“misrepresentations” and “fraud” see 
infra § 676. 


60. Elgin Jewelry Co. v. Estes, 122 


TAG 


SALES 


A warranty 


Ga. 807, 50 SE 939; Elliott Supply Co. 
v. Hanson, 39 S. D. 570,165 NW 991. 
See Warren v. Renault Freres Selling 
Branch, 195 Ill. A. 117. 


“Warranty” distinguished from 
other contracts generally see infra § 
675. 


61. See supra text and notes 48, 55. 
62. See supra text and notes 53, 54. 
63. See supra text and notes 57, 58. 


[a] Other statement.—‘ Warranty 
is an . agreement collateral 
but annexed to the agreement to 
transfer the title.’”” 2. Mechem Sales 
§ 1222 [quot American Fruit Products 
Co. v. Davenport Vinegar, etc., Works, 
172 Iowa 683, 154 NW 1031, 1036]. 


64. McCarty v. Williams, 58 Ind. 
A. 440, 108 NE 370; Pease, etc., Co. 
v. Somers Planting Co., 130 Miss. 147, 
93 S 673; Haines v. Neece, 116 Mo. A. 
499, 92 SW 919; Hausken v. Hodson- 
Feenaughty Co., 109 Wash. 606, 187 
TEMG RIOY. 


65. EH. O. Painter Fertilizer Co. v. 
Kil-Tone Cosy 1.05) IN. J. 109; 43) 
3323 Fairbank Canning Co. v. Metz- 
ger, 1118 ‘NW ¥.) 260,23 NE 372, 16 
AmR 753; Brigg v. Hilton, 99 Nea 
57, oo EN By Jollet 2) Anne O38 SOR Ve 
Cavin, 1 Head (Tenn.) 506; Merrill 
v. Waddell, 47 Ont. L. 572. 


[a] No after event can constitute 
a breach of a warranty relating to 
the present character of the article 
which is true at the time of sale. 
Osborn v. Nicholson, 13 Wall. (U.-.S.) 
654, 20 L. ed. 689. 


[b] Wendor’s liability is fixed by 
law at the time he sells. Smith v. 
Williams, 117 Ga. 782, 45 SE 394, 97 
AmSR 220. 


ee Broughton v. Badgett, 1 Ga. 
io. 

67. Ala—Battles v. Whitley, 17 
Ala. A. 125,182 S 573; Millsapp v. 
Woolf, 1 Ala. A. 599, 56 S 22. 


Ark.—Bowser v. Kilgore, 100 Ark. 
17, 1389 SW 541; Gay Oil Co. v. Roach, 
93 Ark. 454, 125 SW 122, 137 AmSR 
95, 27 LRANS 914. 


Ga.—Elgin Jewelry Co. v. Estes, 
122, Ga. 807, 50 SE 939; Whigham v. 
Hall, 8 Ga. A. 509, 70 SE 23. 


Ind.—Ricketts v. Hays, 13 Ind. 181. 


Iowa.—American Fruit Product Co. 
v. Davenport Vinegar, ote, Works, 172 
Iowa 683, 154 NW 103 


Kan.—Geo. O. eyalte dson Mach. 
Co. v. Brown, 95 Kan. 685, 144 P 434. 


Ky.—Tribble v. Oldham, 5 J. J. 
Marsh. 137. 


M'd.—Columbian Iron Works, etce., 
Co. v. Douglas, 84 Md. 44, 34 WX 1118, 
57 AmSR 362, 338 LRA 103. 

Mo.—Haines v. Neece, 116 Mo. A. 
499, 92 SW 919; Flint-Walling Mfg. 
Co. v. Ball, 438 Mo. A. 504. 


forms a part of the consideration of the sale.*+ 


[§ 673] 5. Characteristics of Contract of War- 
ranty. Upon a sale with warranty the contract of 
warranty, if false, is broken at the time it is made;°° 
the right of the buyer, on the warranty, however, is 
not a liquidated demand.°® 
the existence of a warranty sufficiently exist in a 
sale contract, the obligation thereby established is 
that of an undertaking’? or promise®® of the seller 
that the goods are or shall be as represented,°® or, 
more specifically, of a contract to indemnify the buy- 
er against loss by reason of defects therein.7° 
an agreement is not executed by the execution of the 
main purpose of the contract, the transfer of the 
property,’ but remains as an executory agreement 
after the sale is completed.*? 


When the requisites for 


Such 


A contract of war- 


N. Y.—FairBank Canning Co. Vv. 
Metzger, 118 N. Y. 260, 23 NE 372, 16 
AmSR 753. 

Okl.—United Iron Works Co. v. 
Henryetta Coal, etc., Co., 62 Okl. 99, 
162 P 209; Brown v. Davidson, 42 
Ol. 693,142 P6387. 

R. I.—Handy v. Waldron, 18 R. I. 
567, 29 A 143, 49 AmSR 794. 

Tex.—Jones v. George, 61 Tex. 345, 
48 AmR 280. 

Wash.—Hurley-Mason Co. v. Steb- 
bins, 79 Wash. 366, 140 P 381, LRA 
1915B 1131, AnnCas1916A 948. 

Wis.—Neave v. Arntz, 56 Wis. 174, 
14 NW 41. 

Eng.—Stucley v. Baily, 1 H. & C. 
405, 158 Reprint 943; Chanter v. Hop- 
kins, 4 M. & W. 399, 150 Reprint 1484. 

B. C.—William Hamilton Mfg. Co. 
v. Victoria Lumber, etc., Co., 4 B. C. 
101. 

Ont.—Gardner v. Merker, 43 Ont. L. 
411, 44 DomLR 217; Stewart v. Scul- 
thorp, 25 Ont. 544. 

68. Ga.—Hlgin Jewelry Co. v. 
Estes, 122 Ga. 807, 50 SE 939; Whig- 
ham v. Hall, 8 Ga. A. 509, 70 SE 28. 

Mo.—Afflick v. Streeter, 125 Mo. A. 
703, 707, 103 SW 112. 

Pa.—Valentine v. Krumrine, 9 Pa. 
Dist. Co. 56. 

R. I.—Ingraham v. Union R. Co., 19 
Re 1356; 33 As td 

Tex.—El Paso, ete, R. Co. v. Hichel, 
(Civ. A.) 130 SW 922. 

Wash.—Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 
319: 

Eng.—Heilbut v. Buckleton, [1913] 
AVA CaS 0% 

Ont.—Gardner v. Merker, 
411, 44 DomLR 217. 


69. See cases supra notes 67, 68. 
70. Dewar v. Loy, 248 Ill. A. 396; 


43 Ont. L. 


Phillips v. Vermillion, 91 Tll.- A. 1338; 
Tribble v. Oldham, 5 J. J. Marsh. 
(Ky.) 137; Chappell v. Boram, 159 


Mo. A. 442, 448, 141 SW 19; Stucky 
TS SER Ake 267 S,° Or Le186, 34> Ana 
590. 


“The obligation he [the seller] as- 
sumes is that the asserted state of 
facts relating to the subject of the 
sale actually exists, and that if it 
should prove non-existent, he will be 
liable to the vendee for the conse- 
quences.” Chappell v. Boram, supra. 


Vis) Tribbles-v.. Oldham» (6) te). sas 
Marsh. (Ky.) 1387; Chapin v. Dobson, 
78 N. Y. 74, 84 AmR 512; Blaisdell 
Mach. Co. v. Brasher Breakwater Co., 
70 Mise. 257, 126 NYS 634. 

72. Tribble v. Oldham, 
Mansh. Gi yy.) 13ie, 1392 

“It can not be properly denominat- 
ed an ‘executed’ agreement. The 
promise is made; the liability is 


COS Indie 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 672-673. 


+ 


¥ 
4 


Beem ets hse 


Sal oe 
‘ 4 


§§ 673-675] 


/ 


ranty is not strictly an agreement to pay money“? 
nor to perform any particularly specified act or du- 
ty,’* yet it is a contract for the performance of some 
A contract of warranty may be con- 
ditional;’® and it may be either continuing?? or lim- 


act or duty.” 


ited.7§ 


[§ 674] 6. Subjects of Warranty. Subject to the 
rules governing contracts generally,7® any material 
matter may be the subject of warranty,*® such as 
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warranty may cover future defects and events as 
well as present conditions.*? 

[§ 675] 7. Warranty Distinguished from Other 
Grounds of Liability’*—a. In General. 
of warranty is to be distinguished from independent 


A contract 


agreements between the parties which relate to the 


the title, quality, or value,’ and if so stipulated, a 


prospective; the warranty imposed 
responsibility and duty, on contin- 
gency. It must be classed with ‘ex- 
ecutory’ contracts. The simple war- 
ranty did not pass any substantive 
thing from the appellants to the ap- 
pellee, as a release or conveyance 
would have done. Contracts are ei- 
ther executed or executory. ‘Stricti 
juris, a warranty is not an executed 
agreement; and therefore, it must be 
a contract to do some act or duty.” 
Tribble v. Oldham, supra. 

73. Kendig v. Giles, 9 Fla. 278; 
Broughton v. Badgett, 1 -Ga. 75. 


_ [a] Sealed warranty.— Warranties 
in a bill of sale under seal, although 
specialties, are not within the pro- 
visions of an act making assignable 
“all bonds and other’ specialties,” 
which act is construed as referring 
only to that division of specialties in 
the nature of instruments to pay 
money, Since a warranty is not a con- 
tract to pay money. Broughton v. 
Badgett, 1 Ga. 75. 

74. Tribble v. Oldham, 
Marsh. (Ky.) 137. 

75. Tribble v. Oldham, supra. 

76. Southern Engine, etc., Works 
v. Globe Cooperage, etc., Co., 98 Ark. 
482, 136 SW 928. 

Conditions in warranties see infra 
§ 755 et seq. 

77. Southern Hngine, etc., Works 
v. Globe Cooperage Lumber Co., 98 
Ark. 482, 136 SW 928. ; 

7g. Ark.—Southern Engine, etc., 
Works v. Globe Cooperage Lumber 
Co., supra. 

La.—Strawbridge v. Warfield, 4 La. 
20. 

Minn.—Hansmann v. Pollard, 
Minn. 429, 129 NW 848. 

Ss. C.—Black v. B. B. Kirkland Seed 
Co., 155 SE 268; Livingston v. Reid- 
Hart. Parr Co., 117 S. C. 391, 109 SE 
106. 

Tex.—Bolt v. State Sav. Bank, (Civ. 
A.) 179 SW 1119. 


Limitations on warranty see infra 
§§ 698, 715. 

79. Sufficiency of subject matter in 
contracts generally see Contracts §§ 
175-177. 

80. Hawkins v. Pemberton, 51 N. 
Y. 198, 10 AmR 595, 44 HowPr 102 
[rev 29 N. Y. Super. 42, 35 HowPr 
376]; Handy v. Waldron, 18 R. I. 567, 
29 A 143, 49 AmSR 794. And see 
cases infra this note; and infra note 
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[a] Character.—There may be a 
warranty as well of the character of 
goods sold as of their quality or con- 
dition. Hawkins v. Pemberton, 51 N. 
Y. 198, 10 AmR 595, 44 HowPr 102 
[rev 29 N. Y. Super. 42, 35 HowPr 
376]. 

[b] Warranty of rate price.—A 
warranty that hogs sold will sell 
within ten cents of the top market 
is enforceable. Afflick v. Streeter, 
125 Mo. A. 703, 103 SW 112. 

[c] Warranty of continuing effi- 
ciency.—There is no reason a priori 
why there should not be an implied 
warranty that an article will be usa- 
ble for a minimum period of time, and 
under the facts of the principal case, 


“which caused it.” 


such a warranty is to be enforced. 
Acme Glass Co. v. Woods-Lloyd Co., 
182 App. Div. 538, 170 NYS 448. 


{d] Warranty of annual average 
renewal cost of batteries, in sale of 
electric street railway. Accumulator 
Co. v. Dubuque St. R. Co., 64 Fed. 70, 
V2 ECA C3". 


[e] Materiality is requisite to es- 
tablish the character of a particular 
agreement as validly constituting the 
Subject matter of a warranty. 
Brown v. Tuttle, 66 Barb. (N. Y.) 169. 


[f{] Warranty of proportion of 
heavy steel to light steel in sale of 
quantity of steel scrap permits re- 
covery of damages as an offset to 
action for price, where a dispropor- 
tionate amount of light steel is deliv- 
ered. McArdle v. Atha, 29 Hun (N. 
Wes) 2a Oe 


[eg] Warranty of quantity.—Col- 
lette v. Weed, 68 Wis: 428, 32 NW 
753; Gardner v. Merker, 43 Ont. L. 
411, 44 DomLR 217. 


[h] Warranty of capability: (1) Of 
machine to produce a specified maxi- 
mum daily output. El Paso, etc., R. 
Co. v. Hichel, (Tex. Civ. A.) 130 SW 
922. (2) Of machine to develop cer- 
tain power and perform certain tasks 
under various enumerated conditions. 
Smith v. Borden, 160 Ind. 223, 66 NE 
681; Condict v. Onward Constr. Co., 
210 N. Y. 88, 103 NE 886. (3) Of ma- 
chine to ‘develop stated production 
from stipulated quantity of fuel. 
York Mfg. Co. v. Bonnell, 24 Ind. A. 
667, 57 NE 590. (4) Of machine to do 
good work. Ohio Thresher, ete., Co. 
v. Hensel, 9 Ind. A. 328, 36 NE 716; 
Blaess v. Nichols, etc., Co., 115 Iowa 
373, 88 NW 829; Geo. O. Richardson 
Mach. Co. v. Brown, 95 Kan. 685, 144 
P434-_Chapinayv. Dobsons WU8aINs 16 
74, 34 AmR 512; Blaisdell Mach. Co. 
v. Brasher Breakwater Co., 70 Misc. 
25% 26 INS 6345 Ralph) Ba Carter 
Co. v. Fischer, 121 NYS 614. (5) Of 
automobile to “go up” a designated 
hill. Cooper v. Huerth, 156 Wis.°346, 
146 NW 485. (6) Where the buyer 
exacted and obtained an agreement 
that the machines would “allow us” 
to perform certain acts with respect 
to the manufacture of the buyer’s 
product, such agreement constitutes 
a warranty. Montgomery Fdy., etc., 
Co. v. Hall Planetary Thread Milling 
Mach. Co., 282 Pa. 212, 127 A 633. 


{i] Warranty of time of shipment. 
—Henderson Hl. Co. v. North Georgia 
Milling Co., 126 Ga. 279, 55 SE 51, 
130 Ga. 113, 60 SE 258, 24 LRANS 
235. 


81. See infra § 716 et seq. 

82. Osborn v. Nicholson} 13 Wall. 
(U. S.) 654, 658, 20 L. ed. 689; Flash 
v. American Glucose Co., 38 La, Ann. 
4- Branson v. Turner, 77 Mo. 489; 
Zinn v. Hyatt, 60 Mo. A. 627; Congar 
v. Chamberlain, 14 Wis. 258. And 
see cases infra this note. 


“Tt was formerly held that there 
could be no warranty against a fu- 
ture event. It is now well settled 
that the law is otherwise. The buy- 
er might have guarded against his 
loss by a guaranty against the event 
Osborn v. Nichol- 


(1) 


son, supra. 
[a] Rule applied to warranty: 


subject matter of the sale, but not to the sales con- 
tract,°* such as agreements to repair the property*® 
or to keep it repaired for a certain time;*® and from 


That animal sold would soon recover 
from a sore with which he was af- 
flicted at the time of sale. Branson 
v. Turner, 77 Mo. 489. (2) Of future 
performance of breeding animal. Zinn 
Ve Hyatt... 60, Mok Anr62 i. ta) (nae 
apples would keep in good condition 
until time for the spring trade. 
Dodson Fruit Co. v. Galanter, 145 
Minn. 319, 177 NW 362. (4)> Phat 
roofing would remain water-tight for 
a period of ten years. Brown v. 
Nevins, 84: N.S: 1, 215, -86 54.9938. 
(5) That fruit trees will not freeze 
or that, if they should, they would 
come out alive in the spring after be- 
ing buried in a certain manner. Con- 
gar v. Chamberlain, 14 Wis. 258. (6) 
That animal, sound at time of sale, 
would not go lame. Allen v. Hass, 
27A@Ohe -Cirik Ct) 727... 1D) Phantsussan 
would not “erystallize or fall down 
iInhits: Use? “Day IV SiLOol wo2GANueeLe 
416, 11 AmR 719. (8) That syrup 
would not ferment during the sum- 
mer season. Flash v. American Glu- 
cose Co., 38 La. Ann. 4. (9) Against 
leakage of oil from barrels in which 
they were sold. Gay Oil Co. v. Roach, 
93 Ark. 454, 125 SW 122, 137 AmSR 
95, 27 LRANS. 914. (10) That au- 
tomobile, if handled carefully and not 
abused, would last the buyer at least 
four years. Rittenhouse, etc., Auto 
Co. v. Kissner, 129 Md. 102, 98 A 361. 
(11) That automobile will run a 
specified distance without requiring 
replacements. Birmingham Motor 
Co. v. Norwood Transp. Co., 16 Ala. 
A. 572, 80 A 146." (12) That seed will 
germinate. Smith Bros. Grain Co. v. 
Windsor, (Tex. Civ. A.) 242 SW 350 
[aff (Commn. A.) 255 SW 158).? 
[b] Although earlier rule, as laid 
down by 8 Blackstone Comm. p 166, 
was to the effect that a warranty: can 
reach only to things in being at the 
time of the warranties made, this doc- 
trine has since been very seriously 


‘doubted and the contrary principle 


established. 
14 Wis. 258. 


Scope of warranty of fitness for 
particular purpose see infra § 719. 


83. Distinction between “war- 
pentye and “guaranty” see Guaranty 
§ 3 

84. See cases infra notes 85, 86. 


85. See Warren v. Renault Freres 
Selling Branch, 195 Ill. A. 117. 


86. Randall v. Dixie Roofing Co., 
9 La. A. 5387, 119 S 740; Rittenhouse, 
Winterson Auto Co. v. Kissner, 129 
Md. 102, 98 A 361; White Auto. Co, 
Vi) Dorsey yor mide 2 Sil se8i6 PAs 16am: 
Lamson Cons. Store Serv. Co. v. 
Conyngham, 11 Misc. 428, 32 NYS 129. 


[a] Rule applied.—(1) An agree- 
ment by the seller of a cash register 
to keep it in repair, free of charge, 
for a period of two years after the 
sale, .is not a warranty. Lamson 
Cons. Store Serv. Co. v. Conyngham, 
11 Misc. 428, 32 NYS 129. (2) Where 
a seller of roofing material agreed, 
not with the buyer, but with the own- 
er of the house to which the roofing 
was affixed, to keep the roofing in re- 
pair for ten years, such owner could 
enforce such agreement against the 
seller, although the privity in the sale 
requisite for a warranty is lacking. 
Randall v. Dixie Roofing Co., 9 La. 


Congar v. Chamberlain, 
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agreements in the nature of sales on approval,*? 
wherein the buyer has the privilege of returning the 
goods to the seller,** or of exchanging them if unsat- 
isfactory for other goods of the same kind and char- 
acter; and from agreements to indemnify the seller 
against any loss incurred by reason of receiving the 
goods in the condition in which they then are.°° 
agreement to replace defective goods or parts may 
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{b] Warranty of length of time 
machine will render efficient service, 
being an assurance with reference to 
an existing quality or capacity, is es- 
sentially different from an independ- 
ent executory agreement to keep the 
machine in good running order for a 
period of time, the latter being the 
assumption of an affirmative contrac- 
tual duty. Rittenhouse, etc., Auto 
Co. v. Kissner, 129 Md. 102, 98 A 361. 


87. See cases infra notes 88, 89. 


[a] Test as to whether any war- 
ranty exists, or whether the agree- 
ment is for a simple sale on approval 
without warranty is to be found in 
the language employed in the contract 
of sale considered in connection with 
the circumstances surrounding the 
transaction. Gentilli v. Starace, 133 
N. Y. 140, 30 NE 660. See Cranston 
Ve Mallowseplol2i] US Cs Lila Gwhere 
a sale with the privilege of trial for 
‘a week was held a sale with war- 
ranty and not a sale on approval). 


Sales on trial or approval generally 
see supra §§ 417-425. 


88. International Filter Co. v. Cox 
Bottling Co., 89 Kan. 645, 132 P 180; 
Childs v. O’Donnell, 84 Mich. 533, 47 
NW 1108; Gentilli v. Starace, 59 N. 
Y. Super. 449, 14 NYS 764 [aff 133 N. 
Y. 140, 30 NE 660]; Van Allen v. Al- 
len, 1 Hilt. (N. Y.) 524; Crandall v. 
Haskins, 10 NYSt 107. 


[a] Rule applied.—(1) A contract 
of sale wherein appeared the follow- 
ing language: “I will recommend 
them with any goods you can get 
anywhere; as good as you are buy- 
ing from another place. If they ‘don’t 
prove satisfactory, you can send them 
every pair back; even after a per- 
son wears them, you can send them 
back, and get another pair in their 
place. If thé goods don’t give satis- 
faction, send them all back,’ con- 
tained no warranty but was simply a 
sale with option to return. Childs v. 
O’Donnell, 84 Mich. 533, 47 NW 1108. 
(2) A horse, represented to be sound 
and kind, delivered under an agree- 
ment that the buyer should keep and 
use him for a day and determine 
whether he wanted to retain him, and 
if not, that the buyer might return 
him and receive back the purchase 
price, was not warranted and the 
agreement was a sale on approval. 
Van Allen v. Allen; 1 Hilt. (CN. Y.) 
524, (3) The following language in 
a contract: “All to be delivered in 
merchantable order. The said goods 
to be approved by the buyer within 
three days after delivery’ did not 
convey to the buyer any warranty of 
quality.. Gentilli v. Starace, 59 N. Y. 
Super. 449, 14 NYS 764 [aff 133 N. Y. 
140, 30 NE 660]. (4) Butter accepted 
at the request of the maker, who 
agreed that if the butter did not suit 
he would take it back but that he 
wanted the buyer, a storekeeper, to 
try it, was not sold with any war- 
ranty of quality, but simply, with the 
option of return and rescission if the 
butter was unsatisfactory. Crandall 
v. Haskins, 10 NYSt 107. 


[b] Warranty on sales on anprov- 
al.—(1) Even though representations 
of a character otherwise sufficient are 
made at the time of the contract, and 
although the goods are furnished for 
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An 


a particular purpose, nevertheless, 
wh®re there is a sale on approval 
rather than an absolute sale, the buy- 
er receives no warranties but is con- 
fined to the option (International Fil- 
ter Co. v. Cox Bottling Co., 89 Kan. 
645, 182 P 180), (2) unless it appears 
definitely that the parties to the sale 
on approval intended the represen- 
tations to continue beyond the final 
and definite acceptance of and as- 
sent to the sale, as warranties, in 
which case they may become warran- 
ties surviving the option (Gentilli v. 
Starace, 59 N. Y. Super. 449, 14 NYS 
764 [aff 133 N. Y. 140, 30 NE 660]). 
89. Elgin Jewelry Co. v. Estes, 123 
Ga. 807, 50 SE 939; White v. Mercan- 
tile Jewelry Co., 6 Ga. A. 860, 65 SE 
1075; Lovvorn y. Eldorado Jewelry 
Con nila PAS NS 490-57 SEG 2 6 8 Conte 
nental Jewelry Co. v. Stanfield, 183 N. 
C. 10, 110 SE 585; Elliott Supply Co. 
v. Hanson, 39 S. D. 570, 165 NW 991, 
992. See Bentley v. Rice, 27 Ga. A. 
816, 110 SE 26 (to the same effect). 


“This is not. an assurance of the 
past, present, or future existence of 
some fact, but is rather an agreement 
that may well accompany and relate 
to some warranty—to some assurance 
of the past, present, or future assur- 
ance of some fact—just as it purports 
to be an agreement accompanying and 
relating to some representation. The 
contract contains no warranty of any 
fact.” Elliott Supply Co. v. Hanson, 
supra. : 

90. James v. Libby, 44 Misc. 210, 
88 NYS 812 [rev on other grounds 
103 App. Div. 256, 92 NYS 1047]. See 
Harley v. Golden State, etc., Iron- 
works, 66 Cal. 238, 5 P 160 (recogniz- 
ing and asserting that, in the absence 
of sale or of warranty, the parties 
may contract that property shall be 
of a certain capacity able to perform 
certain work, or that the goods shall 
be tested by the one and all expenses 
incurred by such experimentation 
borne by the other, but finding under 
the facts of the case that there was 
neither a warranty nor an independ- 
ent agreement of either of the types 
mentioned). 


91. Hall v. Duplex-Power Car Co., 
168 Mich. 634,135 NW 118. See Ches- 
apeake, etc., R. Co. v. Pittsburg Steel 
Midva CO. ail Oni AG Sono mpl owaN Lomo OiL 
(a contract for the manufacture and 
sale of castings, which provides that 
castings which, after test and accept- 
ance, show injurious defects may be 
rejected and are to be replaced by the 
manufacturer at his own expense, 
may be construed as warranting 
against latent defects). 


Warranties conditioned upon op- 
portunity to replace see infra § 763. 


92. U. S.—Shippen v. Bowen, 122 
UES. 000; mS Otulads, WOOMmunned. i172 
[rev 48 Fed. 659, 4 McCrary 59]; 
Montreal Bank v. Thayer, 7 Fed. 622, 
2 McCrary 1. 

Ala.—Attalla Oil, etc., Co. v. God- 
dard, 207 Ala. 287, ,92 S 794. 

Ark.—Louisiana Molasses Co. v. Ft. 
Smith Grocery Co., 73 Ark. 542, 84 SW 
1047; Plant v.. Condit, 22 Ark, 454: 
Johnson v. McDaniel, 15 Ark. 109. 

Cal.—Griswold v. Morrison, 53 Cal. 
A. 93, 200 P 62. 

Conn,.—Bartholomew  v. 


Bushnell, 


[§§ 675-676 


however constitute an express warranty.®? 

[§ 676] b. Misrepresentations and Fraud. A dis- 
tinction is to be observed between a cause of action 
for a breach of warranty and a cause of action for 
misrepresentations and deceit.®? 
ty®*® nor fraud®* can ordinarily be predicated upon 
statements amounting only to an expression of the 
seller’s estimate, opinion, or judgment, and, in fact 


Neither a warran- 


20 Conn. 271, 52 AmD 338. ¥ 


Ind.—Shirk v. Mitchell, 137 Ind. 
185, 36 NE 850; McCarty v. Williams, 
58 Ind. A. 440, 108 NE 370. 


Iowa.—American Fruit Product Co.: 
v. Davenport Vinegar, ete., Works, 
172 Towa 683, 154 NW 1031; Carter 
v. Abbott, 33 Iowa 180. 


Ky.—Carstarphen v. Graves, 1 A. K. 
Marsh. 435; Bedford v. Magibben, 13 
SW 1082, 12 Kyl 193. 

Me.—Heal v._International Agricul- 
tural Corp., 124 Me. 138, 126 A 644. 


Mich.—Murphy v. Gifford, 228 Mich. 
287, 200 NW 263. 


Minn.—-Barthelemy v. Foley El. Co., 
141 Minn. 423, 170 NW 513; Welling- 
ton First Nat. Bank yv. Person, 101 
Minn. 30, 111 NW 7830. 

Miss.—Mizell v. Sims, 39 Miss. 331. 

Mo.—Chappell v. Boram, 159 Mo. A. 
442, 141 SW 19; Alvin Fruit, etc., As- 
soc. v. Hartman, 146 Mo. A. 155, 123 
SW 957. 

N. H.—Mahurin vy. Harding, 28 N. 
H. 128, 59 AmD 401. 

N. M.—J. B. Colt Co. v. Gavin, 33 
Nea 169 26282 S20. 

N. Y.—Marshall v. Gray, 57 Barb. 
414, 39 HowPr 172; Moore v. Noble, 
53 Barb. 425; Binnard v. Spring, 42 
Barb. 470. 

Oh.—Allen v. Hass, 27 Oh. Cir. Ct. 
127. 


Pa.—Vanleer v. Harle, 26 Pa. 277. 


S. C—Poag v. Charlotte Oil, etc, 
Co., 61 S. C. 190, 39 SE 345. 
Tex.—Seale v. Schultz, (Civ. A.) 3 


SW (2d) 5638. 


W. Va.—Griffin v. Runnion, 74 W. 
Va. 641, 82 SE 686. 


And see cases infra this section. 


“There is a clear distinction be- 
tween an action for fraud and deceit 
and consequent damages, and ansac- 
tion to recover upon a breach of war- 
ranty which should not be overlooked. 
aay The subjects, however, are in 
many respects closely connected and 
are frequently discussed together and 
sometimes in a confused and unguard- 
ed way.’ McCarty v. Williams, 58 
Ind. A. 440, 108 NE 370, 372. 


“For defendant to recover because 
of misrepresentation, it must show 
ingredients of a case not essential to 
recovery for breach of warranty; such 
as reliance on the false representa- 
tion, that it was one adapted to de- 
ceive a buyer of ordinary prudence, 
and intention on plaintiff’s part to de- 
ceive.) Alvin “Fruit, ete: ~ASsocm iv: 
Hartman, 146 Mo. A. 155, 123 SW 957, 
S62. 


“The distinction between the two 
classes of actions, as being grounded 
respectively on tort or on contract, is 
nowhere neglected or disregarded. 
There are substantial differences at 
common law, and. . the dis- 
tinction is not merely formal, but in 
the present state of our law, there is 
a substantial difference which must 
not be overlooked.”’ Mahurin vy. Hard- 
ing, 28 N. H. 128, 130, 59 AmD 401. - 

93. Expressions of opinion as war- 
ranties see infra § 690. 

94. Expressions of 


opinion as 


‘fraud see Fraud §§ 20-24. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 676] 


there is no difference between fraud and warranty 
with regard to the content and character of the rep- 
resentations on which they may be based.°° 
sentations in the nature of fraud and deceit may 
exist independently of any warranty,®® representa- 
tions in the nature of warranty may exist independ- 
ently of any deceit,®* and where the facts are suffi- 
same representations may constitute ei- 
ther;°® the fact that there is a warranty does not 
preclude the existence of fraud grounded on the same 
The element of a 
willful? false representation of fact, and consequent- 


ecient, the 


representation®® and vice versa. 


95. Ferguson v. Koch, 204 Cal. 342, 
268 P 342, 58 ALR 1176; Mahurin v. 
Harding, 28 N. H. 128, 59 AmD 401; 
Marshall vy. Gray, 57 Barb. CN.+ Ys) 
414, 39 HowPr 172. See Littlejohn v. 
Sample, 173 Mich. 419, 139 NW 38 
(where a statement incapable of being 
the one was held also incapable of 
being the other). 


fa] Rule applied.—Where a con- 
tract with written warranties exists, 
and further representations by parol 
are shown, which representations are 
in the nature and form of warranties, 
they may also be sufficient to consti- 
tute fraud, there being no difference 
in substance between the representa- 
tions appropriate to these different 
causes of action, and such representa- 
tions, considered as fraudulent, may 
be shown in avoidance of the con- 
tract, although if parol warranties 
only they would be excluded by the 
reduction to writing of the warranties 
set out in the written contract. Plant 
v. Condit, 22 Ark. 454; 
Koch, 204 Cal. 342, 268 P 342, 58 ALR 
1176. See also Barfield v. Farkas. 40 
Ga. A. 559, 150 SE 600 (written dis- 
claimer of warranty). ' 


96. Ark.—-Louisiana Molasses nea 
v. Ft. Smith Wholesale Grocery Co., 
73 Ark. 542, 86 SW 1047. 


Ga.—Harris v. Mullins, 32 Ga. 704, 
79 AmD 320. 

N. Y.—Binnard v. 
470. 

Ne 
3a a A! NW 64. 

Tenn.—George Vv. Johnson, 6 
Humphr. 36, 44 AmD 288. 


Eng.—Harrison v. Knowles, 
tT kee, 608. 


fa] That fraud is so effective as 
to make the purchaser take the goods 
without a warranty is all the more 
reason why the seller should be liable 
for his fraud. Martin v. Shoub, 62 
Ind. A. 586, 113 NE 384. 

[b] Disclaimer of warranty does 
not prevent representation from con- 
stituting fraud. George v. Johnson, 6 
Humphr. (Tenn.) 36, 44 AmD 288. 

97. 111.Greenwood v. John R. 
Thompson Co., 213 Ill. A. 371. 

Me.—Heal y. International Agricul- 
tural Corp., 124 Me. 138, 126 A 644. 

Mass.—Bradford v. Manly, 13 Mass. 
139, 7 AmD 122. 

Minn.—Wellington First Nat. Bank 
v: Person, 101 Minn. 30, 111 NW 780. 

Mo.—Branson v. Turner, 77 Mo. 489; 
Chappell v. Boram, 159 Mo. A. 442, 141 
Sw 19. 

Tenn.—Waterbury  v. 
Baxt., Loo: 

Wash.—Klock vy. 
Wash. 153, 114 P 1032. 

98. Ga.—Morton v. Tharpe, 41 Ga. 
A. 788, 154 SE 716; Bartield v. Far- 
‘kas. 40 Ga. A. 559, 150 SE 600. 

Ind.—Martin v. Shoub, 62 Ind. A. 
586, 113 NE 384. 

Ky.—Barnard v. Napier, 
824, 181 SW 624. 

Minn.—Dodson Fruit Co. v. Galan- 


Spring, 42 Barb. 


[1918] 


Russell, 8 


Newbury, 63 


167 Ky. 


Ferguson V. | 


SALES 


matter asserted, 
Repre- 


ter, 145 Minn. 319,-177 NW . 362; 
Barthelemy v. Foley El. Co., 141 Minn. 
423,170 NW 5138. 


N. H.—Mahurin v. Harding, 28 N. H. 
128,59 AmD 401. 


N. D.—Sockman v. Keim, 19 N. D. 
317, 124 NW 64. 


Tex.—Bolt v. State Sav. Bank, (Civ. 
A.) 179 SW 1119. 


“Fraud may be based upon a war- 
ranty or upon representations, or up- 
on both together. They may exist 
severally or together, or either or 
both may be the subject of fraud or 
of an action for damages.” Sockman 
v. Keim, 19 N. D. 317, 124 NW 64, 67. 


“The warranty is none the less a 
contract because it is. the means by 
which a fraud is accomplished, and 
the fraud is in no way diminished, 
because the seller has at the same 
time bound himself for a warranty.” 
Mahurin v. Harding, 28 N. H. 128, 59 
AmD 401. 


99. Larey v. Taliaferro, 57 Ga. 443; 
Barfield v. Farkas, 40 Ga. A. 559, 150 
SE 600; Barnard v. Napier, 167 Ky. 
824, 181 SW 624. 


“While words descriptive of the 
subject matter of a sale are ordinari- 
ly to be regarded as warranties, still, 
if such representations are knowingly 
false, the fact that they take the 
form of warranties does not relieve 
the perpetrator from the guilt of ac- 
tual fraud.” Barfield v. Farkas, su- 
pra. 


1. Ga.—Burge v. Stroberg, 42 Ga. 
88. 


Iowa.—Carter y. Abbott, 33 Iowa 
189. 
Ky:—Barnard vy. Napier, 167. Ky. 


824, 181 SW 624. 
Minn.—Barthelemy v. Foley El. Co., 
141 Minn. 423, 170 NW 513. 
Tex.—Bolt v. State Sav. Bank, (Civ. 
A.) 179 SW 1119 [cit Cyc]. 


“Tf the element of deceit be added 
to a mere warranty, the injured par- 


| ty is not deprived of the rights which 


would be his if this element were 
lacking and if the representations on 
which “he relied were a mere warranty 
and nothing more.” Barthelemy v. 
Foley El. Co., supra. 

[a] Warranty made fraudulently. 
—A statement is none the less a war- 
ranty because it is false and fraud- 
ulent. Bolt v. State Sav. Bank, (Tex. 
Clive AG) LETS Wiel ho Melt Cycle 

2. Intent as element of fraud see 
Fraud §§ 44-48. 

3. Scienter as element of fraud 
see Fraud §§ 35-38. 

4 Ignorance of truth as scienter 
see Fraud §§ 39-43. 

5. Effect of seller’s state of knowl- 
edge in warranty see infra § 691. 


Intention of seller as element of 
warranty see infra § 689. 


[a] Cases holding mecessity of 
scienter should be carefully distin- 
guished as to whether they are for 
deceit or for warranty before being 
urged as authority. Poag v. Char- 
lotte Oil, etc., Co., 61 S. C. 190, 39 SE 


warranty such ‘element need, not appear.” 
case of a warranty, the rights of the purchaser rest in 
contract,® while in the case of misrepresentation and 
fraud they are based on tort.* 
antecedent statement made as an inducement to the 
contract but not a part of, or an element in, the con- 
tract,® whereas a warranty becomes by agreement a 
part of the contract.°® 
which is in itself of a nature sufficient for a fraud or 
for a warranty, if made by one properly chargeable 


foi Cr Jae 661 


ly of knowledge*® or disregard* of the truth of the 


is essential in fraud, whereas in a 
In the 


A representation is an 


An untrue representation, 


345, 
6. U.S.—Montreal Bank v. Thayer, 
7 Wed. 622, 2 McCrary 1. 
Del.—Tyre v. Causey, 4 Del. 425. 
Ga.—Burge v. Stroberg, 42 Ga. 88. 


Ind.—McCarty v. Williams, 58 Ind. 
A. 440, 108 NE 370. 

Me.—Heal v. International Agricul- 
tural Corp., 124 Me. 138, 126 A 644. 

Mo.—Chappell v. Boram, 159 Mo. A. 
442, 141 SW 19. 

N. H.—Mahurin v. Harding, 28 N. 
H. 128, 59 AmD 401. 

_Tex.—Seale v. Schultz, (Civ. A.) 3 
SW (2d) 563. 

W. Va.—Griftin v. Runnion, 74 W. 
Va. 641, 82 SE 686. 

And see supra § 671. 

7. U. S.—Montreal Bank v. Thay- 
er, (ed. 622; 25 MceCraryad. 

Ind.—McCarty v. Williams, 58 Ind. 
A. 440, 108 NE 370. 

Ky.—Carstarphen v. Graves, 1 A. K. 
Marsh. 435. 

Mo. Wig ashe v. Boram, 159 Mo. A. 
442, 141 SW 

N. H.— a ee v. Harding, 28 N. 
H. 128, 59 AmD 401. 

W. Va.—Griffin v. Runnion, 74 W. 
Va. 641, 82 SE 686. 

Foundation and theory of right of 
action for fraud see Fraud § 126. 

8 U. S.—Texas Star Flour Mills 
Co. v. Moore, 177 Fed. 744. 

Ala.—Battles v. Whitley, 17 Ala. A. 
12:5, 82 5 SCS. 

Ark.—W. T. Adams Mach. Co. v. 
Castleberry, 92 Ark. 310, 122 SW 998. 

Cal.—Griswold v. Morrison, 53 Cal. 
A. 93, 200 P 62 [cit Cyc]. 

Ind.—Martin v. Shoub, 62 Ind. A. 
586, 113 NH 384. 

lowa.—American Fruit Product Co. 
v. Davenport Vinegar, ete., Works, 172 
Towa 683, 154 NW 1031, 

Mich.—Murphy v. Gifford, 
287, 200 NW 268. 

Mo.—William Wurdock 
Mfg. Co. v. Elliott, ete, 
Co., (A.) 207 SW 877. 

Eng.—Hopkins_ v. Tanqueray, 
wis By 130,580) BGLA3 0: 
o 9. 

9. Ala.—Battles — v. 
Ala. A. 125, 82 A..b%8. 

Ark.—W. T. Adams Mach. Co. 
Castleberry, 92 Ark, 310, 122 SW 998, 

Cal.—Griswold v. Morrison; 53 Cal. 
AS, 93; 1200: B 62% [eit, Cy-el]. 

Del.—Tyre v. Causey, 

Ind.—Martin v. Shoub, 62 Ind. A. 

586, 113 NE 384; McCarty v. Wil- 
liams, 58 Ind. A. 440, 108 NE 370. 

Iowa.—American Fruit Product Co. 


228 Mich 


Electric 
Engineering 


iss 
139 Reprint 


Whitley, 17 


4 Del. 425. 


v. Davenport Vinegar, etc., Works, 
172 Iowa 6838, 154 NW 1031. 
Mich.—Murphy  v._ Gifford, 228 


Mich. 287, 200 NW 2638. 

W. Va.—Griffin v. Runnion, 74 W. 
Va. 641, 82 SE 686. 

Relation of warranty to sale gen- 
erally see supra § 672. 


Vm hag a 
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with seienter’® and for the purpose of inducing ac- ; yet collateral to its main object, the transfer of ti- | 


tion by him who has acted on it,?! is a representation 
in the nature of frand; .if designed by the parties to 
a sale as forming part of their contract, it is a war- 
Whether it amounts to a warranty is thus a 
The untruthfulness of a rep- 


ranty.?* 
question of intention.t§ 
resentation unless material or fraudulent, 


affeet the contraet.t* 


[§ 677] ec. Conditions and Description. 
tions in a sales contract are premises or statements 
forming the basis of the contract of 
as a contract for transfer 
and essential to the performance of the seller’s 
ligation in that respeet;'? while warranties are con- 
traets'S forming part of the contract of 


strieter 


10. 


Sense 


Scienter as element in fraud 


see Fraud §§ 35-44. 


ll. Imtent to induce action as ele- 
ment in frand see Fraud S$ 45- 48. 

1a. Tyre v. Causey, 4 Del. 425: 
MeCarty v. Williams, 58 Ind. A. 440, 
108 NE 370. 

13S. Conn.—Bartholomew v. Bush- 
nell, 20 Conn. 271, 52 AmD 388. 

m—Phillips v. Vermillion, 91 Tl. 
A. 133. 

Ind.—Martin v. Shoub, 62 Ind. A. 
586, 118 NE $84; McCarty v. Wil- 


liams, 58 Ind. A. 440, 
. C—Hodges V. 

73 
T26. 

Eng.—Harrisen Vv. 
it RK - 
B= £30; 


1c 
309. 
i4. 


4 


generally see supra § 


15. 


Co. v. Di 
57 AmSR 
Lee, 
Wadhams v¥. 
P 642; J. 
Gos. %. 
Wallis v. 
[1910] 
Hutchinson, 
Conditions and covenants in 
generally see supra §§ 


¥e 


108 NE 370. 
158 aN Cy 


CG. §25,° 75 


Smith, 
SE S807, 159 N. 
Knowles, [1918] 
Tanqueray, 
39 Reprint 


608; Hopkins Vv. 


$0 ECL 130, 
ef misrepresentation 
6S4. 
Columbian Iron Works, etc., 
Douglas, 84 Ma. 44, 34 A 1118, 
362, 33 LRA 103; Maxwell 
$4) Minn. ~ 511-27. NW -196; 
Balfour, 32 Or. 318; 51 
Case Threshing Mach. 
Smith, 16 Or. $81, 18 P 641; 
Pratt, [1911] A. C. 394 [rev 
B. 10038]; Heyworth v. 
L. R. 2 Q. By 447, 


Biect 


2 K. 


sales 
203-205. 


16. See supra § 672 note 48. 

17. See cases supra note 15. 

18. See supra § 671. 

19. See supra § 672 text and note 
54. 

20. See supra § 672 text and note 
55. 

21. See supra § 669 text and notes 
15-19. 

22. See supra § 669 text and notes 
20-23. 

23. Blement of intention in war- 
ranty see infra §$§ 689-692; and § 
701. 

24. See infra § 7138 

25. See infra § 718. 

86. Liability of remote vendor see 
infra § 679. 

27. U. S.—People’s Light Co. v. 
Rathbun-Jones Engineering Co., 218 
Fed. 167, 133 CCA 523. 

Ala—Attalla Oil, ete., Co. v. God- 
dara, 207 Ala. 287, 92 S 794. 

Cal—Pezel v. Yerex, 56 Cal. A. 304, 
205 P 475. 

Del.—Dietrich v. Badders, 27 Del 


499, 90 A 47 


La, 
La. 


20. 


Mad.—Rittenhouse, 


Strawbridee v. Warfield, 4 


ete., Auto. Co. 


vy. Kissner, 129 Md. 102, 98 A 361. 


N. 


Y.—Turner v. 


Edison Storage 


will not 
ranties.7 


Condi- 


sale,t® in its that effeet.*° 
of title,t® 


ob- 


salet® and 


Battery Co., 248 N. ¥. 738, 161 NE 423 
S.- C—Farr-Barnes Lumber Co. Vv. 
St. George, 128 S. C. 67, 122 SH 24. 
Tenn.—Whitson vy. Fowlkes, 1 Head 
533, T3 AmD 184. 


W. Va.—Continental Supply Co. v. 
Stephenson, AE A ia Y a a RS ee a RS 
587 $2 ALR 1146. 


Ont.—Alexander v. Alecemo Mfg. 
Cos. 17: OntWN. 151; Boyd, .v. .W.bit- 
field, 19 Ark. 447 (enforcing liabili- 
ty against decedent's estate for war- 
ranty given by decedent, who sold 
the goods). : 

See cases 
“A vendor 
breach of 


supra § 671 note 35; 
ean be held liable for~a 
his own particular con 
traet of warranty only.” Pezel_v. 
Yerex, 56 Cal. A..304, 205 P 475, 478 

ta] Delivery through third per- 
son.—Where goods are sold, and rep- 
resentations in the nature of war- 


ranties made, by the agent of the 
owner, the fact that, by a special 
contraet, delivery ‘is to be made 


through a third person who is a deal- 
er In ‘goods of that character, and the 
actual completion of the transaction 
in such manner, does not make the 
warranties any the less those of the 
seller. Martin vy. American Magne- 
stone Corp., (Mo, A.) 247 SW 465. 

{b] Bffert to correct defects.— 
Where the remote vendor of a ma- 
chine has no contract of warranty 
with a subsequent purchaser, the 
fact that it voluntarily, despite the 
lack of obligation on its part to do 
so, sends agents to attempt to rem- 
edy defects in the machine, solely 
for the purpose of facilitating the 
sales of its machinery, does not im- 
pose on it any obligations as war- 
rantor of the machine. J, I. Case 
Threshing Mach. Co. v. Dulworth, 216 
Ky. 637, 287 SW 994. 

{c] Agent of buyer, through 
whom the contract of sale is formed 
and the goods supplied to the buyer, 
is not liable on any warranty as 
to the quality of such goods, to his 
principal. Continental Supply Coca 


Stephenson, 94 W. Va. 3138, 118 SE 
587, 32 ALR 1146; 
[ad] Rule applied.—(1) The mere 


fact that the manufacturer of goods 
has placed tags on them containing 
certain representations and_e state- 
ments as to their qualities does not 
make it liable on a warranty when it 
has no contractual relations with the 
person asserting such liability. At- 
talla Oil, ete., Co. v. Goddard, 207 Ala. 
287, 92 S 794. (2) Where a defend- 
ant engaged in drilling oil and gas 
wells calls on a dealer in oil and 
gas well supplies, and states to the 
dealer's manager that he desires a 
Grilling line, and is informed by the 
manager that it has no lines on hand, 
and the dealer is then urged by de- 
fendant to get him a line, whereup- 
on the manager tells him: that he 
ean get him a line from another deal- 


[§ 678] 8. Parties**—a. Persons Liable. 
der that a person may be held lable upon a warranty, 
it must be either his contract?’ or that of his author- 


tle,2° and further, arise only when sueh transfer has 
been completed.” 
contract remains exeeutory, are conditions, may, 
after its execution, change their character and be- 
come warranties,22 where they are such as to mani- 
fest an intention that they shall operate as war- 


= Stipulations which, while the 


Terms of description may be so used as to consti- 
tute warranties,?* but they do not necessarily have 


In or- 


er in oil well supplies, specifying the 
name of the line and warranting it 
as good as ‘any generally used 
throughout the oil country, and at 
the urgent request of defendant pur- 
chases such line and charges defend- 
ant the same amount he had to pay 
therefor, there is no enforceable war- 
ranty of the fitness of the drilling 


line. Continental Supply “Co. mive 
Stephenson, 94° W. Va. 313, 118 SHE 
537, 32 ALR 1146. 

[e] Substituted purchaser.— 


Where, at an auction sale of slaves, 
under an execution,! a slave was 
knocked down to A, who a few min- 
utes afterward consented that B 
should have the benefit of his bid, 
and the latter was substituted for 
him in the bill of sale, there was no 
sale from A to B suchas would im- 
ply a warranty of title. Whitson v. 
Fowlkes, 1 Head (Tenn.) 5338, 73 
AmD 184. 


[f Ownership not conclusive of 
liability.—(1) Where a private sale of 
goods was consummated shortly be- 
fore a sale at auction, and the goods 
were resold together with the rest 
of the stock originally designed for 
sale, at auction, in the name of the 
seller, and a bill of sale is given the 
second buyer in the name of the first 
seller, not mentioning the first buy- — 
er as ‘having any interest therein, the 
second buyer thinking he was con- 
tracting and intending to contract, 
with the original sale, ownership ot 
the goods did not impose on the first 
buyer liability for any warranties in 
the sale at auction, to which contract 
he was not a party (Strawbridge v. 
Warfield, 4 La. 20); (2) nor did the 
fact that such first buyer did not 
reveal his title to the property, where 
such failure to disclose was not 
fraudulent (Strawbridge v. Warfield, 
supra). 


{g] Displaying ponte swede the 
owner of goods displays them to a | 
person interested in purchasing, there 
being at the time a printed warran- 
ty attached to the goods shown, and 
at a later date the prospect does pur- 
chase, but buys, not from the owner 
who showed the goods, but from an 
intermediate dealer who has bought 
a supply of such goods from the own- 
er in question for distribution, such 
original owner is not liable in war- 
ranty to the person to whom. he 
showed them but with whom he ney- 
er had a contract. Alexander y. Al- 
cemo Mfg. Co., 17 OntWN 151. 


{h] Although seller bought with- 
out any warranty, he may still be 
liable in warranty to his vendee. 
epee v. Meisenheimer, 61 Mo. A. 
34. : 

[i] Goods sold to dealer with so- 


called written and continuing war- 
zeuyy for the benefit of the ultimate 
purchaser may conceivably give rise 
to a cause of action against the pro- 
ducer for deceit or negligence, but no 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ized agent acting in his behalf,?® or he must have 
ratified a contract of warranty, in a contract of sale 
Where a contract of sale 
expressly provides that no agent or dealer is author- 
ized to give any other or different warranty from 
that therein contained, or to alter or modify the war- 
ranties expressed therein, it is notice to the pur- 
chaser of the limitation on the agent’s authority, and 
the seller is not liable as warrantor upon any other 
or different agreement asserted to have been made 
by his agent.°° A person who is substituted to the 
position of the original seller of goods by the con- 


wherein he is the seller.29 


cause of action based on warranty 
is thereby created. ~Turner vy. Hdi- 
son Storage Battery Co., 248 N. Y. 
73, 161 NE 4238, 

[j] Sole owner of corporation.— 
Where one who owns all the shares 
of a corporation sells the whole busi- 
ness with warranty, giving a bill of 
sale in the name of the corporation, 
he may be held personally liable on 
warranties in the _ sale. Curtis v. 
Northwestern Bedding Co., 121 Minn. 
288, 141 NW 161. r 

28. Del.—Dietrich v. Badders, 
Del. 493, 90 A 47. 

Ill.— Savage v. Eakins, 
267. 

Iowa.—Blaess v. Nichols, etc., Co., 
115 Iowa 373, 88 NW 829. 


Kan.—Geo. O. Richardson Mach. 
Co. v. Brown, 95 Kan. 685, 149 P 434. 


Ky.—Hall Mfg. Co. v. Purcell, 199 
TOURS Digg LoD Le WNL Lala 


La.—Flash v. American Glucose 
Co., 38 La. Ann. 4 : 


Minn.—Mandel y. Buttles, 21 Minn. 
ole 


27 
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Miss——Royal Feed, etc., Co. v. 


Thorn, 142 Miss. 92, 107 S 282. 


Mo.—Martin v. American Magne- 
stone Corp., (A.) 247 SW 465. 


N. Y.—Levis v. -Pope Motor Car 
MeO ea INes Vu 402.) Soy NEE Woe. 


Okl.—Walrus Mfg. Co. v. McMehen, 


29m Ok 667.106 Pi-772,, 51 LRANS 
5 Nes ei ls UP 
Or—2J. I. Case Threshing Mach. 


Co. v. Smith, 16 Or. 381, 18 P 641. 


Tex.—Smith Bros. Grain Co. v. 
Windsor, (Civ. A.) 242 SW 350 [aff 
(Commn. A.) 255 SW 158]. 

Wash.—Wisdom vy. Morris Hard- 
ware Co., 151 Wash. 86, 274 P 1050. 

N. B.—Gallant v. Lounsbury Co., 
Ltd., 44 N. B. 225. 

[a] Agent acting in excess of au- 


thority in making warranty does not 
bind the principal by such warranty. 


Royal Feed, etc., Co. v. Thorn, 142 
Miss. 92, 107 S 282. 
[b] Statement by manufacturer 


to a dealer who purchased machinery 
outright for resale that, if the deal- 
er would take the manufacturer’s 
warranty and not deviate from it, the 
manufacturer would stand by the 
warranty, does not give the dealer 
authority to warrant the machine to 
his customers in the name of the 
manufacturer; nor does it create be- 
tween the manufacturer and the pur- 
chaser from the dealer such privity 
as authorizes the purchaser to rely 
upon the warranty made by the man- 
ufacturer to the dealer. Hall Mfg. 
Go. v. Purcell, 199 Ky. 375, 251 SW 
197. 

{c] Limitation.An agent's au- 
thority to warrant an article which he 
sells does not render the principals 
liable on subsequent sales made by 
them directly to the same purchaser. 
Wait v. Borne, 123 N. Y. 592, 25 NE 
1053. | 

Authority of agent to warrant see 
Agency §§ 235-238. 
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29. Johnson v. McDaniel, 15 Ark. 
109; Spencer Heater Co. v. Abbott, 
SI IN YS Tae 594, 104 “AL 91s 


Ratification generally see Agency 
§§ 77-146. 

30. Furneaux v. Hsterly, 36 Kan. 
539, 13~P 8243) J.. a. Case) (Dhreshing. 
Mach. Co. vy. Dulworth, 216 Ky. 637, 
287 SW 994. 


[a] Tlustration—Where a _ writ- 
ten contract of sale given by a man- 
ufacturer contained an express war- 
ranty and thereafter stated that no 
implied or statutory warranty, ex- 
cept as stated in the writing should 
become effective, and that no repre- 
sentations made to the buyer by any 
person should be binding on the man- 
ufacturer, and a further agreement 
by the buyer that no promises, rep- 
resentations, or statements not there- 
in contained had been made to him, 
and where the buyer could not bring 
himself within the warranty set 
forth in the written contract he could 
have no recovery on warranty or for 
representations. J. I. Case Threshing 
Mach. Co. v. Dulworth, 216 Ky. 637, 
287 SW 994. 


Limitations on power of agent to 
warrant generally see Agency § 238. 


31. Crook v. Baltimore, ete., R. 
Co., 80 Md. 338, 30 A 701. 


[a] Rule applied.—An ice making 
machine having been delivered by 
the vendor in an incomplete condi- 
tion, plaintiff, who agreed, with such 
vendor’s concurrence and in consid- 
eration of having received the obli- 
gations of the vendee, a receiver, 
for the whole price, to complete it 
according to the terms of the orig- 
inal contract, holds them subject to 
the rights of the receiver to enforce 
warranties by the vendor such as 
would: exist were they still in his 
hands: Crook v., Baltimore, ete., R. 
Co., 80 Md. 338, 30 A 701. 


32. Whitehead v. Tulane, 
Ann. 302. 


[a] Illustration.—Plaintiff in exe- 
eution levied on and sold the house- 
hold goods of a debtor, purchased 
them himself, and left them in the 
debtor’s possession; afterward the 
property was again seized on an exe- 
cution by another creditor, and plain- 
tiff enjoined the execution, claiming 
the property; pending the injunc- 
tion, plaintiff made a conveyance to 
a third person with an express re- 
nunciation of any warranty on his 
part as vendor; it was held in an 
action on the injunction bond that it 
was anomalous for plaintiff, defend- 
ant here, to call in warranty said 
third person, and it could not be per- 


eps Meets 


mitted. Whitehead v. Tulane, 11 La. 
Ann, 302. 
33. Ventura Mfg., etc., Co. v. War- 


field, 37 Cal. A. 147, 174,P 382; Dale v. 
Piersen-Brewen Commn. Co., 160 Mo. 
A, 314, 142 SW 745. 


[a] Rule applied.—Company act- 
ing as general distributing agent of 
company manufacturing gasoline 
tractors necessarily assumed all bur- 
dens and conditions of manufactur- 
ing company’s warranty, the con- 
tract, as to the particular tractor in 


“subject, 
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sent of all parties to the contract is lable upon the 
warranties given in the sale.?+ 
is not to be held upon a warranty in the sale.?? 

Agents, officers or representatives. 
contracts in such a manner as will render him liable 
as principal in a sale contract may be held liable up- 
on a warranty in the sale** as he may also be if he, 
while selling as agent, assumes personally to warrant 
the subject matter of the sale.*4 
one who buys from a person selling in an official or 
a representative capacity cannot ordinarily hold the 
latter answerable on the grounds of warranty,®* yet 


The buyer of goods 


An agent who 


Sunilarly, although 


litigation, being between distribut- 
ing company and buyer. Ventura 
Mfg., etc., Co. v. Warfield, 37 Cal. A. 
147, 174 PB 382. 


[b] Sale by agent or principal.— 
In an action on notes where a coun- 
terclaim for breach of warranty was 
pleaded and plaintiffs claimed that 
they were agents of the manufactur- 
er and did not own the machine when 
sold, it was error to instruct that the 
mere fact, if so found, that such sale 
was made by plaintiffs, whether as 
agents or principals, required the 
jury to disregard all evidence that 
plaintiffs were not the owners of 
such machine at the time of such 
sale. Tinsley v. Fruits, 20 Ind. A. 
5845) 5dcN By Te? 


[c] Dealer, making warranty, if 
any, for itself, was alone liable for 
a breach. Ford v. Willys-Overland, 


197 N. C. 147, 147 SE 822) 


[ad] Known principal.—Where an 
agent, acting strictly ‘within the 
scope of his authority, sells for a 
principal whose identity is known to 
the buyer, the agent cannot be held 
personally upon a warranty. Lewitus 
pera 228 App. Div. 146, 239 NYS 


Adoption of warranty by sales 
agent or by vendee see infra § 687. 


34. Cooper v. Huerth, 156 Wis. 
346, 146 NW 485. See Tinsley v. 
Fruits, 20 Ind. A. 534, 51 NE 111 


(“We fully recognize the ryle that 
where an agent acts for his princi- 
pal and negotiates a sale under a 
written or verbal contract contain- 
ing a warranty, the agent may also 
be bound by an independent contract 
of warranty; but that is not this 


CASE >) 

35. The Monte Allegre, 9 Wheat. 
(U._S.) 616, 6 L. ed. 174; Worthy 
v. Johnson, 8 Ga. 236; Ranney vy. 


Meisenheimer, 61 Mo. A. 434; O’Neall 
Varkoney, 18 (Se :Co ol 7s haver 
v; Charleston Dist.,. 2S. CU. 169) 
But _ see Roads Comrs. v. Macon, 4 
Ss. C. L. 105 (although public com- 
missioners are not liable as war- 
rantors in sales of estrays, yet a note 
given for the purchase price of a 
horse sold as an estray is not en- 
forceable against the buyer of the 
horse if it dies, before payment, of 
an unsoundness which it had at the 
time of sale). And see text and cases 
TLL ANS Oe j 


[a] Auctioneer in 
comes under like rule. 
Allegre, 9 Wheat. 
ed. 174. 


{b] In Douisiana, under Civ. Code, 
art 2602,. declaring that all war- 
ranties to which private sales are 
exist against the heir, in 
judicial sales of the property of suc- 
cessions, the buyer at such sale could 
recover in a redhibitory action for 
unsoundness of the property. 
Deloach v. Elder, 14 La. Ann. 662. 


Liability of officers on contracts 
generally see Officers § 332. 


Warranty in sales of decedent’s es- 
tates see HMxecutors and Administra- 
tors §§ 1698, 1699. 


such sales 
The Monte 
(U. S.) 616, 6 L. 
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if such seller assumes to sell-the property personally 
as owner®® or if he, while selling in his-representa- 
tive or official capacity, personally undertakes to 
warrant the goods,** he is hable to respond to the 
buyer for the warranties in the sale.*® 


Purchaser of note or draft. 


36. 
945. 

37. Stoudenmeier v. Williamson, 
29 Ala. 558; Craddock v.-Stewart, 6 
Ala. 77; Worthy v. Johnson, 8 Ga. 
236, 52 AmD 399; McCauley v. Ridge- 
WOOGMErUSt CO Sia IN. Jel, 86,. 79 
A 327; Kearly v. Duncan, supra. 


“Having voluntarily, in the absence 
of fraud, mistake, or other cause suf- 
ficient to avoid his undertaking, stip- 
ulated personally for the soundness 
of the slaves, though not in anywise 
bound to do so, he cannot escape from 
the legal liability thereby incurred.” 
Kearly v. Duncan, 1 Head (Tenn.) 
SO, SMA 179." % 


[a] Trustee.—A sale by a trustee, 
who personally warrants the condi- 
tion of the property, makes him lia- 
ble upon the warranty even though 
the circumstances are such as clear- 
ly to disclose that the seller’s rela- 
tion to the property is that of trus- 
tee rather than that of owner. Mc- 
Cauley v. Ridgewood Trust Co., 81 
Neem SO, 609 Ar oe. 


Binding effect on estate of war- 
ranty given by administrator see Ex- 
ecutors and Administrators § 1698. 


88. See cases supra notes 36-37. 


39. Martin v. Auto Finance Co., 
CRexGive As) 2p OSs C20) 191s See 
also Thisler v. Keith, 7 Kan. A. 363, 
52 P 619 (where a first seller, tak- 
ing notes of a subvendee as collateral, 
from his vendee, was held not liable 
to the subvendee, as warrantor). 


Blair v. Hall, (Mo. A.) 201 SW 


40. German-American Bank Vv. 
Craig, 70 Nebr. 41, 96 NW 1023; 
American Nat. Bank v. Warren, 96 


Misc. 265, 160 NYS 413. 


[a] Measure of consignee’s rights. 
—The consignee, on discovering the 
breach of warranty, may refuse to 
accept the draft, or accept it and then 
refuse payment, and defend an ac- 
tion on the paper by reason of the 
failure of consideration, but it is not 
entitled to rights against the bank 
dependent on the theory of the lat- 
ter’s having become a warrantor by 
taking the bill of lading with draft 
attached. American Nat. Bank v. 
Warren, 96 Misc. 265, 160 NYS 413. 


[b] Reasons for rule.—‘‘The fore- 
going language amounts to_ this: 
That, by the transfer of a bill of 
lading and the subsequent delivery 
of the goods by the transferee to 
the vendee, the former becomes sub- 
stituted for the vendor as a party to 


the contract of sale. We are un- 
able to assent to that doctrine, be- 
eause it seems to us to contravene 


some of the elementary principles of 
the law of contracts, to say nothing 
of the mercantile usages and customs 
upon which the law touching bills 
of lading rests. It is self-evident 
that the substitution of one party 
to a contract for another involves 
a new contract, a contract of sub- 
stitution. That being true, the con- 
sent of all the parties to be bound 
by the contract of substitution is an 
essential element, for without it 
there could be no meeting of minds, 
no agreement and, consequently, 
there could be no contract. That 


The purchaser of a 
note given by the buyer for goods sold does not in- 
eur liability as warrantor upon the warranties in the 
sale;*® and the same is true as to a bank purchasing 
for collection a draft with bill of lading attached,*°® 
although the contrary has been held as to this lat- 
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substitution could only be effected by 
the consent of all parties is especial- 
ly true where, as in the present in- 
stance, the parties to the original 
contract have a right to rely on the 
personal responsibility of each. other 
for its performance. Were it oth- 
erwise, a responsible vendor might 
escape liability for a breach of war- 
ranty by the substitution of an ir- 
responsible party in his stead. 
Hence, if the defendant were substi- 
tuted for the vendors, in this in- 
stance, in such a way as to succeed 
to the rights and liabilities of the 
latter, it must have been with the 
consent, express or implied, of the 
plaintiffs. There is no hint that the 
plaintiffs expressly consented to the 
Substitution, neither is such consent 
to be implied from the mere trans- 
fer of the bill of: lading; \(\Iit)\ may 
be claimed, however, that the con- 
sent of the plaintiffs to the substi- 
tution is to be implied from the ac- 
ceptance by them of the goods and 
bill of lading from the defendant, 
and the payment of the draft. We 
do not think their consent is to be 
implied from any or all of those cir- 
cumstances. Such implication might 
arise, had the plaintiffs had the right 
to reject the goods on the ground 
that they were not tendered by the 
vendors, but they had no such right. 
It is a common practice for a vendor 
of goods to attach the bill of lad- 
ing to a draft and transfer it to a 
third party who constructively, at 
least, delivers the goods. There can 
be no question that, under such cir- 
cumstances, a tender of the goods 
by the transferee of the bill of lad- 
ing is a sufficient tender by the ven- 
dor, and that the vendee would be 
liable for a breach of contract, 
should he refuse them on the sole 
ground that they were not tendered 
by the vendor himself. Such a ten- 
der would be held to be, in effect, 
a tender by the vendor and a suffi- 
cient compliance with the contract. 
As the plaintiffs could not have right- 
fully refused to accept the goods be- 
cause they were tendered by the de- 
fendant instead of by the vendors 
themselves, it is not to be implied 
from their acceptance of the goods 
and the payment of the price that 
they consented to the substitution of 
the defendant as a party to the con- 
tract, because consent involves the 
element of choice, and where there is 
no choice, there can be no consent. 
Moreover, bills of lading. have been 
in common use from time immemo- 


rial. They have their origin in mer- 
eantile usages and customs. The 
law in respect to them should be 


interpreted in the light of those 
usages and customs, as commonly un- 
derstood by those conducting busi- 
ness in accordance with them, and 
in such a way as not to hamper 
trade and commerce unnecessarily. 
The transfer of bills of lading with 
drafts attached is a common and con- 
venient commercial device. Its ben- 
efits do not extend to one party to 
the transaction, exclusively, but to 
all parties. Such transactions would 
be seriously embarrassed and the use- 
fulness of such device seriously im- 
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Joint seller or buyer. A joint owner is not bound 
by the warranty of his codwner unless he expressly 
authorized the warranty;** nor is a joint buyer, who 
acts as agent for another in making a joint purchase, 
hable to his copurchaser upon a warranty.** 
a firm and individuals are sued on a warranty in a 
joint sale, it is not essential to joint lability that 
the individuals be members of the firm.*4 

A piedgee in possession of goods at the time of 
sale, who delivers the goods to the buyer, receives 


When 


paired, were it to become the rule 
that a party, by discounting a draft 
with a bill of -lading attached, be- 
comes substituted as the vendor of 
the property covered by the bill of 
lading, and is required to see, at his 
peril, that the goods fulfill the re- 
quirements of the contract of sale. 
Such rule is not generally recognized 
in the commercial world, and it ap- 
pears to us to be not only unsound 
as a rule of law, but an unneces- 
sary and vexatious restraint on trade 
Caen We think the _ transaction 
shown in this case is the same, in 
effect, as though’the bank had dis- 
counted the draft and, to secure its- 
payment, had taken the goods for 
delivery to the plaintiffs. The prop- 
erty in the goods did not pass to the 
defendant, absolutely, but the goods 
were delivered to it, constructively, 
for a specific purpose, namely, to be 
delivered to the plaintiffs. That be- 
ing true, so far as the plaintiffs are 
concerned, the defendant was no 
more than a mere agency or means 
employed for the delivery of the 
goods, assuming no liability under 
the contract beyond such delivery; 
it was not substituted for the ven- 
dors as a party to the contract of 
sale, and is not, therefore, liable for 
the breach of warranty under such 
contract.” German-American Bank 
Vaper snes 70 Nebr. 41, 42, 46 NW 


41. Mobile Auto Co. v. Sturges, 
107 Miss. 848, 66 S 205, 206; Finch 
Vv Greee, -1265N.. Ci5196,) 350 SE oie 
49 LRA 679; Landa v. Lattin, 19 Tex. 
Civ. A. 246, 46 SW 48. 


“The proof shows that the Bank 
of Mobile was the assignee and hold- 
er of the draft and bills of lading 
in both sales. The bank was a co- 
warrantor in both transactions. Hav- 
ing in each transaction purchased the 
draft and bill of lading, the bank 
was under obligation to fulfill the 
terms of the contract in both sales, 
between seller and buyer. Through 
assignment it was placed in both in- 
stances in the same _ situation oc- 
cupied by the assignor relative to 
the compliance with the original con- 
tract of sale.’’ Mobile Auto Co. v. 
Sturges, supra. 


[a] Reason for rule.—The bank 
having elected to reap the benefits 
of the contract and received payment 
thereon can not take the position that 
it was not a party to the contract 
between the buyer and the seller: 
Landa v. Lattin, 19 Tex. Civ. A. 246, 
46 SW 48. 


42. Holmes v. Wood, 32 Ind. 201. 


[a] Rule applied.—Where one of 
two joint owners of personalty did 
not authorize the other to sell the 
share of the former without consult- 
ing him, nor to warrant such share, 
and did not himself warrant such 
property, he could not be bound by 
a warranty in the sale of such prop- 
erty by the other joint owner. 
Holmes v. Wood, 32 Ind. 201. 


43. Spotts v. Lange, 7 La. 182. 
44. Brown v. Matthews, 14 Ala. 
A. 428, -70 S 287. \ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the purchase price, and satisfies his debt therefrom, 
is not liable on a warranty in the sale wherein the 
pledgor is seller;*® But if the pledgee assumes to 
act as owner and to sell the goods, he is liable,*® even 
though the owner acquiesces in the consummation of 


the sale.*7 
Resale. 


tye? 


ean avail himself thereof.°? 


45. Inter-State Grocer Co: v. 
George William Bentley Co., 214 
Mass. 227, 101 EH 147; Baker v. 


N 
Arnot, 67 N. Y. 448 [aff 2 Hun 682; 


5 Thomps. & C. 215); Ketchum v. 
Stevens, 19 N. Y. 499 [aff 6 Duer 
463]. See Hartwig v. Gordon, 37 


Nebr. 657, 56 NW 324 (a chattel mort- 
gagee in possession whose only in- 
terest in the sale is the recovery 
of the amount of his mortgage is 
not liable on any warranty of title 
to a person purchasing such prop- 
erty). 

46. Inter-State Grocer Coy ev. 
George Wm, Bentley Co., 214 Mass. 
220) LOL INE eIAK. 

[a] Chattel mortgagee.— Where 
persons having the apparent fitle to 
chattels sell, them with a covenant 
to pay all liens thereon, and the real 
Owner permits the consideration to 
be paid to such persons, the latter 
cannot escape liability on their cov- 
enant because they are only mort- 
gagees. Kollock v. Parcher, 52 Wis. 
393, 9 NW 67. 

47. See cases supra note 46. 

48. Adoption by vendor of prior 
warranties see infra § 687. 

49. People’s Light Co. v. Rath- 
bun-Jones Engineering Co., 218 Fed. 
aon 133 CCA 523. See cases infra § 

Who 

50. People’s Light Co. v. Rathbun- 
Jones Engineering Co., 218 Fed. 167, 
Las) COAY S23. 0" 

51. Cross references: 

Liability because of negligence of: 
Manufacturers and vendors’ see 

Negligence §§ 326-334. 

Persons supplying personal proper- 
ty for use of others generally see 
Negligence §§ 324-474. 

Right of strangers to transaction to 
sue for false representations see 
Fraud § 117. 

52. Montreal Bank v. Thayer, 7 
Fed. 622, 2 McCrary 1; Fulton Bank 
v. Mathers, 183 Iowa 226, 166 NW 
1050; Booth vy. Scheer, 105 Kan. 643, 
185 P 898, 8 ALR 663 [quot Cyc]; 
Royal Feed, etc., Co. v. Thorn, 142 
Miss) 92) 107-A 282; Bease, ete., ‘Co. 
v. Somers Planting Co:, 130 Miss. 147, 
93) Ss) Ones 

[a] Offer to class.—An automobile 
dealer’s written proposal to his sales- 
men that, if they bought a demonstra- 
tor car of the kind he dealt in, he 
would protect them from loss on a re- 
sale, was an offer to a class, and when 
accepted and acted upon by any one of 
them it became a binding contract of 
warranty between the dealer and the 
member of that class so accepting. 
Smith v. Doughty, 227 Mich. 638, 199 
NW 6638. 

53. U. S.—Montreal Bank v. Thay- 
er, 7 Fed. 622, 2 McCrary l. 


Ark.—Coolidge v. Burnes, 25 Ark. 


Where there is no adoption of the war- 
ranties in the sale by which he acquired title*® a 
seller is not lable to his buyer on such warranties 
merely by force of the sale,*® and this is true, even 
though their existence is made known to the buyer.°° 

[§ 679] b. Persons Who May Rely on Warran- 
Ordinarily a‘ warranty is addressed to some 
particular person,®? generally the buyer, who alone 
A warranty, however, 
is not of necessity confined to the person to whom 
title is transferred;°* one who has an interest in 
the goods and who has assumed obligations to the 
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seller as an incident to the sale may recover on a 
contract of warranty to himself to induce his action, 
accompanying the contract of sale,®” and this is true 
although there is no contract of warranty to the 
buyer on which the latter can recover.°® 


However, 


the mere fact that one has assumed obligations as 


241. 
lll.—Phillips v. Vermillion, 91 Ill. 
Ave TSS. 


Iowa.—Fulton Bank v. Mathers, 183 
Iowa 226, 166 NW 1050. 


Kan.—Booth v. Scheer, 105 Kan. 
643, 185 P 898, 8 ALR 663 [quot Cyc]. 

Okl1.—Smith v. Minneapolis Thresh- 
ing Mach. Co., 89 Okl. 156, 214 P 178. 

Tex.—Talley v. Beever, 33 Tex. Civ. 
A. 675, 78 SW 23. 


Wash.—Mazetti v. Armour, 75 
Wash. 622, 135 P 633, 48 LRANS 413, 
AnnCas1915C 140. 


Eng.—Harper v. Mackechnie, [1925] 
2K. B. 423. 

[a] Seller.—There is no warranty 
in the sale of goods in favor of the 
seller as against the buyer. White- 
head v. Tulane, 11 La. Ann. 302. 


54 Geo. O. Richardson Mach. Co. 
v. Brown, 95 Kan. 685, 149 P 434. See 
Coolidge v. Burnes, 25 Ark. 241 (dic- 
tum to the effect that persons who 
make themselves in some manner par- 
ties to the contract of sale, and who 
have an interest of some sort in the 
property, may be entitled to avail 
themselves of a warranty in the sale). 


55. Geo. O. Richardson Mach. Co. 
v. Brown, 95 Kan. 685, 149 P 434. 


[a] Rule applied.—Where, on a 
sale of a threshing machine, a third 
person was induced to give his notes 
as collateral for payment of the pur- 
chase price, which collateral was re- 
quired before the sale would be made, 
on a warranty by the seller as to the 
qualities of the machine given di- 
rectly to him, and where he was in- 
terested in the machine in that he in- 
tended to have his threshing done by 
the machine in question, the warranty 
being with reference to its character 
and capacity for that purpose, such 
third person could recover against 
the vendor for a breach of the war- 
ranty. Geo. O. Richardson Mach. Co. 
vy. Brown, 95 Kan, 685, 149 P 434. 


56. Geo. O. Richardson Mach. Co. 
v. Brown, supra. 

57. Fulton Bank v. Mathers, 183 
Towa 226, 166 NW 1050. But see 
Boyd v. Whitfield, 19 Ark. 447 (query- 
ing whether a surety to whom the 
principal surrendered the property 
upon satisfaction of the debt by the 
former would not be entitled, on the 
principle of subrogation, to a war- 
ranty in the sale). 


58. Gearing v. Berkson, 223 Mass. 
257, 111 NE 785, LRA1916D 1006; Wis- 


dom v. Morris Hardware Co,, 151 
Wash. 86, 274 P 1050. 
[a] ‘Rule applied.—When goods 


were purchased for a specific purpose 
in such manner as to give rise to a 
warranty, the purchasers could recov- 


surety on an instrument given for the purchase price 
of the property does not cause the benefit of a war- 
ranty in the sale to enure to him.*®? 
recover upon a warranty in a purchase effected by 
his agent acting in his behalf.°* Recovery on a war- 
ranty has been withheld from one whose connection 
with the goods is that of wife of the purchaser ;°® 
and from a dependent child of the purchaser,®® even 
though the purchaser at the time of the sale express- 
ly specified that the property was to be used by 
such child;** and from the agent of the purchas- 
er,°* even though such agent is the person through 


A buyer may 


er although the goods were ordered 
and paid for by a company which was 
financing them and which acted sole- 
ly as their agent in making the pur- 
chase. Wisdom v. Morris Hardware 
Co., 151 Wash. 86, 274 P 1050. 


[b] Real party in interest.—Where 
a sale with warranty is made nomi- 
nally to run to certain third persons 
who act, to this extent, as agents for 
the buyer, the form of the contract 
does not operate to prevent asSertion 
and availability of the warranty in 
favor of the true buyer. Curtis v. 
Northwestern Bedding Co., 121 Minn. 
288, 141 NW 161. 


59. Kress v. Lindsey, 262 Fed. 331, 
13 ALR 1170; Gearing v. Berkson, 
=U wi aa 257, 111 NE 785, LRAi916D 


[a] Death of husband from breach 
of warranty to him as purchaser.— 
Where, from use of a shaving brush, 
the purchaser became infected with 
a fatal disease, there was no such con- 
tractual privity between the seller of 
the brush and the purchaser’s widow 
and children as to give the latter a 
right of action for breach of alleged 
warranty. Kress v. Lindsey, 262 Fed. 
334, £3 AIR? 1170; 


[b] Goss of consortium caused by 
breach of warranty does not consti- 
tute an item of recovery in favor of a 
purchaser. Gearing v. Berkson, 223 


nN 257, 111. NE 785, LRALIIEB 
1 i 
60. Kress v. Lindsey, 262 Fed. 331, 


13 ALR 1170; State v. Consolidated 
Gas, ete., Co., 146 Md. 390, 126 A 105, 
42 ALR 1237; Smith v. Hanson, 228 
App. Div. 634, 2838 NYS 86; Talley v. 
EeNen, 33) “Texe) Civ.o AL 6675; 218) SiWs 


[a] Suit under Lord Campbell’s 
Act.—Where the father of an infant 
who met his death by reason of a 
breach of warranty in a gas heater 
sold to the father for heating the 
home, sued under Pub. Gen. L. § 1 
art 67, following the terms of Lord 
Campbell’s Act, which requires for 
recovery that the deceased, had he 
survived, should have had a cause of 
action, there can be no recovery, as 
the deceased infant was not in privity 
of contract with the seller and could 
have had no recovery for breach of 
warranty had he survived. State v. 
Consolidated Gas, etc., Co., 146 Md. 
390, 126 A 105, 42 ALR 1237. 


61. Talley v. Beever, 33 Tex. Civ. 
A. 675, 78 SW 23. 

62. Gearing v. Berkson, 223 Mass. 
204; Ati’ NEY 786," DRALOI6 Ds 1006s 
Chysky v. Drake Bros. Co., 235 N. Y. 
468, 1389 NE 576, 37 ALR 1533; Galvin 
v. Inynch, 241 NYS 479. 

[a] Rule applied.—(1) Where a 
wife, as her husband’s agent, bought 
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whom the purchaser entered into the contract of 


sale.® : 


Transfer of property. A warranty on the sale of 
personalty does not run with the property,®* and is 
in this respect unlike a covenant on the sale of real- 
ty;®® nor is such a warranty negotiable,°® so that 


food, with a warranty of fitness in the 
sale; and where both she and her hus- 
band were made ill by reason of the 
unwholesomeness of the food, she 
could have no recovery on the war- 
ranty. Gearing v. Berkson, 223 Mass. 
257, 111 NE 785, LRA1916D 1006. (2) 
Where an employee was injured by de- 
fects in a vacuum cleaner, which con- 
stituted a breach of warranty of said 
eleaner, while using it in the course 
of his employment, such employee 
could not recover on warranties in the 
sale to his employer, where there was 
no privity of contract between the 
employee and the seller of the ma- 
chine. Galvin v. Lynch, 137 Misc. 
126, 241 NYS 479. 

63. Gearing v. Berkson, 223 Mass. 
257, 111 NE 785, LRA1916D 1006. 


64. Ala.—Birmingham Chero-Cola 
Bottling Co. v. Clark, 205 Ala. 678, 
89 S 64,17 ALR 667; Hood v. Warren, 
205 Ala. 332, 87S 524. 


Ark.—Nelson v. Armour Packing 
Co., 76 Ark. 352, 90 SW 288; Boyd v. 
Whitfield, 19 Ark. 447. 

Cal.—Pezel v. Yerex, 56 Cal. A. 304, 
205 IPvET5. 


Ga.—Smith v. Williams, 117 Ga. 782, 
45 SE 394, 97 AmSR 220; Young v. 
Certainteed Products Corp., 35 Ga. A. 
419, 183 SE 279. 


Tlowa.—Fulton Bank v. Mathers, 183 
Iowa 226, 166 NW 1050. 


Kan.—Booth v. Scheer, 105 Kan. 643, 
185 P 898, 8 ALR 663 [quot Cyc]. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Dulworth, 216 Ky. 637, 287 SW 
O94 icite Gy cil; -erater iV. Campbell, 
110 Ky. 23, 60 SW 918, 22 KyL 1510. 


Me:—Pelletier v. Dupont, 124 Me. 
269, 128 A 186, 39 ALR 972. 

Miss.—Royal Feed, etce., Co. v. 
Thorn, 142 Miss. 92, 107 S 282; Pease, 
ete., Co. v. Somers Planting Co., 130 
Miss. 147, 93 S 673. 


Mo.—Crocker v. Barron, 
SW 1032. 

N. Y.—Chysky v. Drake Bros. Co., 
235 N. Y. 468, 1389 NE 576, 27 ALR 
1533; Bordwell v. Collie, 45 N.Y. 
494; Cohen v. Dugan, 132 Misc. 896, 
230 NYS 743 [rev on other grounds 
236 NYS 769]. 

Ok1.—Walrus Mfg. Co. v. McMehen, 
39 Okl. 667, 136 P 772, 51 LRANS 1111. 


Ss. C.—Mauldin v. Milford, 127 S. C. 
508, 121 SE 547. 


Wash.—Jolly v. Blackwell, 122 
Wash. 620, 211, P 748; Peregrine v. 
West Seattle State Bank, 120 Wash. 
653, 208 P 35. 


“We know of no rule by which a 
warranty, express or implied, of a 
chattel attaches to and runs with it 
as with land.” Prater v. Campbell, 
I10. Key. 238, 60 SW, 918, 919, 22 KyL 
1510. 


[a] Disclaimer of warranty does 
not run with the property. Blizzard 
v. Growers’ Canning Co., 152 Iowa 257, 
132 NW 66; Jolly v. Blackwell, 122 
Wash. 620, 211 P 748. 


[b] Implied warranty of title (1) 
has been said to run with the goods 
by virtue of “privity of estate” (Allen 
v. Roundtree, 28 S. C. L. 80), (2) but 
the dictum to that effect is rejected 
and the holding declared to rest sole- 
ly on the question of estoppel of an 
original vendor to question a prior 
judgment for breach of warranty 


a 
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(Mauldin v. Milford, 127 S. C. 508, 121 
SE 547). 

[c] Rule applied.—Where stand- 
ing timber is transferred by deed, 
even though in such manner as to con- 
stitute a transfer of real property, 
and later sold again, this time by oral 
sale so as to be, at most, a sale of 
personalty, the warranties in the first 
sale do not attach to and run with 
the property to the purchaser in the 
second sale. Prater v. Campbell, 110 
Ky. 238, 60 SW 918, 22 Kyl 1510. 

[d] In Louisiana, warranty of 
movables has been said to follow the 
sale unless there is a stipulation to 
the contrary. New Orleans Public 
Serv. v. Stewart, 9 La. A. 519, 119 S 
435. 

65. Ala—Birmingham Chero-Cola 
Bottling Co. v. Clark, 205 Ala. 678, 89 
S 64, 17 ALR 667; Hood v. Warren, 
205 Ala. 332, 87 S 524. 


Ark.—Nelson v. Armour Packing 
Co., 76 Ark. 352, 90 SW 288, 6 AnnCas 
237; Boyd v. Whitfield, 19 Ark. 447. 


Kan.—Booth vy. Scheer, 105 Kan. 
643, 185 P 898, 8 ALR 6638. 


N. Y.—Chysky v. Drake Bros. Co., 
235 N. Y. 468, 139 NE 576, 27 ALR 
1583 Bordwell v. Collie, 45 N. Y. 494; 
Cohen v. Dugan, 132 Misc, 898, 230 
NYS 743 [rev on other grounds 236 
NYS 769]. 


Wash.—Peregrine v. West Seattle 
State Bank, 120 Wash. 653, 208 P 35. 


66. See infra note 67. 


67.. Montreal Bank v. Thayer,’ 7 
Fed. 622, 2 McCrary 1. 


68. Mich.—Hertzler v. Manshum, 
228 Mich. 416, 200 NW 155. 


N. Y.—Chysky v. Drake Bros. Co., 
235 (N.Y. 468, 0839" NE 676, 27, AER 
1533; Cohen v. Dugan, 132 Misc. 896, 
230 NYS 743 [rev on other grounds 
236 NYS 769]. 


R. I.—Minutilla v. Providence Ice 
Cream Co., 144 A 884, 63 ALR 334. 


Wash.—Mazetti v. Armour, 75 
Wash. 622, 135 P 633, 48 LRANS 418, 
AnnCas1915C 140. 


Wis.—Prinsen v. Russos, 194 Wis. 
142, 215 NW 905. 


[a] Usage of trade.—Where, by a 
usage of trade, a warranty given in 
a certain manner inures to the benefit 
of purchasers from the vendee in the 
sale, such warranties are available ac- 
cording to such business usage, al- 
though there is no privity between the 


warrantor and the subsequent pur- 
chasers. Conestoga Cigar Co. v. 
Finke, 144 Pa. 159, 22 A 868, 13 LRA 
438. 

69. U. S.—Kress y. Lindsey, 262 
Fed, 331, 13 ALR 1170. 

Ala, a Oil, ete., Co. v. God- 
dard, 207 Ala. 287, 92 S 794; Birming- 


ham Chero-Cola Bottling Co. v. Clark, 
205 Ala. 678, 89 S 64,17 ALR 667. 


Ark.—Drury v. Armour, 140 Ark. 
371, 216 SW 40; Nelson Vv. Armour 
Packing Co., 76 ‘Ark. 352, 90 SW 288, 
6 AnnCas 237. 


Conn.—Welshausen v. Charles Par- 
ker Co., 83 Conn: 231076, A 27h 

Ida.—Abercrombie v. Union Port- 
land Cement Co., 35 Ida. 231, 205 P 
1118. 

T1l.—Phillips v. Vermillion, 
A. 138. . 

Iowa.—Fulton Bank v. Mathers, 183 
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in no ease does it confer on a subpurchaser a better 
right than that possessed by his vendor.®? 
as a general rule,®* only one in privity of contract 
with a seller of goods can enforce a warranty attach- 
ing to such sale®® and the benefit of the warranty 
does not inure to a subsequent purchaser or assignee 


Hence, 


Iowa 226, 166 NW 1050; Loxtercamp 
v. Lininger Impl. Co., 147 Iowa 29, 
125 NW 830, 33 LRANS 501. 


Kan.—Burgner-Bowman Lumber 
Co. v. McCord-Kistler Mercantile Co., 
114 Kan. 10, 216 P 815, 35 ALR 242; 
Booth v. Seheer, 105 Kan. 6438, 185 P 
898, 8 ALR 663. 


Ky.—J. I. Case Threshing Mach. Co. 
ee ey 216 Ky. 6387, 287 SW 


La.—Laughlin v. Sontheimer, 1 La. 
A. (Orleans) 7. 

Me. sor elletier v. Dupont, 124 Me. 
269, 128 A 186,*39 ALR 972. 


Md.—-State v. Consolidated Gas, 
etc., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237; Rittenhouse, etc., Auto. 
Co. v. Kissner, 129 Md. 102, 98 A 361. 


Mass.—Carlson vy. Turner Centre 
System, 263 Mass. 339, 161 NE 245; 
Newhall v. Ward Baking Co., 240 
Mass. 434, 134 NE 625; Gearing v- 
Berkson, 223 Mass. 257, 111 NE 785, 
LRA1916D 1006; Roberts v. Anheuser 
Busch Brewing Assoc., 211 Mass. 449, 
98 NE 95. 


Mich.—Hertzler v. Manshum, 
Mich. 416, 200 NW 155. 

Miss.—Royal Feed, ete., Co. v. 
Thorn, 142 Miss, 92, 107 Ss) 282; Pease, 


228 


SUG Co. Vv. Somers. Planting Co., 130 
Miss. 147, 93 S 673. 
Mo.—Crocker vy. Barron, (A.) 234 


SW 1032; Ranney v. Meisenheimer, 
61 Mo. A. 434. 


N. Y.—Turner v. Edison Storage 
Battery Co., 248 N. Y. 73, 161 NE 423; 
Chysky v. Drake Bros. Co., 235 N. 
7°46, 5 13'9) AN E576) (27 ATG eLbee- 
Bordwell v. Collie, 45 N. Y. 494; Smith 
v. Hanson, 228 App. Div. 634, 238 NYS 
86; Jaroniec v. C. O. Hasselbarth, 
Ine., 223 App. Div. 182, 228 NYS 302; 
Aron v. Sills, 211 App. Div. 21, 206 
NYS 695 [aff 240 N. Y. 588, 148 NE 
717]; Galvin v. Lynch, 137 Misc. 126, 
241 NYS 479; Cohen v. Dugan, 132 
Mise. 896, 230 NYS 743 [rev on other 
grounds 336 NYS 769]. 

R. I.—Minutilla v. Providence Ice 
Cream Co., 144 A 884, 63 ALR 334. 

S. C—Mauldin v. Milford, 127 S. 
C.-508, 121 SE 547. 


Tenn.—St. Louis Fireworks Co. v. 
Wilson, 5 Tenn. Civ. A. 388. 


Wash.—Mazetti v. Armour, 75 
Wash. 622, 135 P 6338, 48 LRANS 213, 
AnnCasl1915C 140. 


Wis.—Prinsen v. Russos, 194 Wis. 
142, 215 NW 905. 


Ont.—Alexander v. Aleemo Mfg. Co., 
17 OntWN 151. 


“Ordinarily there is no privity of 
contract between the seller and the 
buyer of the same property in subse- 
quent sales. Each purchaser can re- 
sort, as a general rule, only to his im- 
mediate seller.” Fulton Bank y. Ma- 
thers, 183 Iowa 226, 166 NW 1050, 
LOL: 


[a] Materials sold to contractors 
for use in specific buildings.—(1) The 
benefit of a warranty on the sale of 
cement to a building contractor is not 
available to the owner of the building 
in which the cement is used, who has 
had no contractual relations with the 
seller of the cement. Burgner-Bowman 
Lumber Co. v. MeCord-Kistler Mercan- 
tile Co., 114 Kan. 10, 216 P 815, 35 ALR 
242. (2) Nor can a contractor, as a 
defense to an action for the purchase 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cate 
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of the goods by virtue of his title.”° 
ers who buy from the vendee in a prior sales contract 
with warranties are not accorded the benefit of such 
warranties to their vendors,’! and this has been held 
although the original sale was to one dealing in 
goods of the character sold;*? the rights and rem- 
edies in such prior sale belong to, and are enforceable 
by, the intermediate parties in the chain of title 


price of a boiler, set up the breach 
of a warranty by his seller to the 
owner of the building in which the 
boiler in question was to be, and was 
installed. William Wurdack Blectric 
Mfg. Co. v. Elliott, ete., Engineering 
Co.) (Mo. A) 207 SW 877. C3) But 
where the seller of roofing admits an 
agreement, independent of warranty 
in the sale, for the benefit of the own- 
er of the building on which the roof- 
ing sold was used, it cannot thereaft- 
er object that the agreement is not 
available to such owner, its admission 
being conclusive on it as to_that. 
Randall v. Dixie Roofing Co., 9 La. A. 
537, 119 S 740. 

[b] Statutory duty, such as the 
duty to label quantity correctly un- 
der Farms and Markets Law (L. 
[1922] ec 48 as amended by L. [1922] 
e 360), which has many of the char- 
acteristics of warranty, but is not 
strictly and properly a warranty, is 
not limited, as is a true warranty, by 
a requirement of privity of contract. 
Abounader v. Strohmeyer, etc., Co., 
217 App. Div, 43,:215 NYS -702° [aft 
243 N. Y. 458, 154 NE 309]. 


{[c] Provisions of Uniform Sales 
Act specifying the situations in which 
there is an implied warranty of qual- 
ity of the goods apply only where 
there is a contractual relation be- 
tween the parties. Abercrombie v. 
Union Portland Cement Co., 35 Ida. 
231, 205 P 1118; State v. Consolidated 
Gas, etc., Co., 146 Md. 390, 126 A 105, 
42 ALR 1237; Gearing v. Berkson, 223 
Mass.) bts iit IN 786-- RAS 6B 
1006; Chysky v. Drake Bros. Co., 235 
WN. Y. 468, 139 NE 576, 37 ALR 1533: 
Prinsen v. Russos, 194 Wis. 242, 215 
NW 905. 


[d] Person beneficially interested 
in a vendor’s compliance with a con- 
tract of warranty has not by that fact 
the right to recover on the warranty, 
but such right remains in the buyer 
to whom thé warranty is given, to the 
extent both of his own interest and 
of that of the person for whose ben- 
efit he contracted. Phillips v. Vermil- 
lion, 91 Ill. A. 133. 


70. U. S.—Post v. Burnham, 83 
Ped 79, 27 CCA 455 [certiorari den 
169 U. S..735 mem, 18 SCt 945 mem, 
42 L. ed. 1215 mem]. 

Ala.—Attalla Oil, etc., Co. v. God- 
dard. 207 Ala. 287, 92 S 794: Hood 
v. Warren, 205 Ala. 332, 87 S 524. 


Ark.—Boyd v. Whitfield, 19 Ark. 
447. 
Conn.—-Welshausen Vv. Charles 


Parker Co., 83 Conn. 231, 76 A 271. 
Fla.—Kendig v. Giles, 9 Fla. 278. 
Ga.—Dukes v. Nelson, 27 Ga, 457. 
Kan.—Thisler vy. Keith, 7 Kan. A. 

363). 52 PB. 619: 

Key. Jeb ee Case, Threshing Mach, 
Co. v. Dulworth, 216 Ky. 637, 287 SW 
994: Prater v. Campbell, 110 Key 23), 
60 SW 918, 22 KyL 1510. 

La.—Laughlin v. Sontheimer, 1 
La. A. (Orleans) 7. 

Me.—Pelletier v. Dupont, 124 Me. 
269, 128 A 186, 39 ALR 972. 

Md.—State v. Consolidated Gas, 


etc., Co.. 146 Md. 390, 126 A 105, 42 
ALR 1237. 

Miss.—Royal Feed, etc, Co. v. 
ORL, 142 Miss. 92, 1678 282; Pease, 


bCs Co. v. Somers Planting Co., 130 
Migs. 147, 93 S 673. 
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Thus, purehas- 


Mo.—Crocker v. Barron, (A.) 234 


Sw 1032 


N. Y.—Bordwell v. Collie, 45 N. Y. 
494; Cohen y. Dugan, 132 Mise. 896, 
230 NYS 743 [rev on other grounds 
236 NYS 769]. 

Okl.—Walrus Mfg. Co. v. McMe- 
en 39 Okl. 667, 186 P 772, 51 LRANS 

ae 

S. C.—Farr-Barnes Lumber Co. v. 
St. George, 128 S. C. 67, 122 SE 24; 
Mauldin vy. Milford, 127 S. C. 508, 121 
SE 547. 


Wash.—Jolly v. Blackwell, 122 
Wash. 620, 211 P 748. 
‘Wis representations ...to his 


vendee, at the time of the sale, can- 
not be viewed in the light of a con- 
tinuing guarantee with respect to 
movables from vendee to vendee.” 
Laughlin v. Sontheimer, 1 La. A. (Or- 
leans) 7, 


[a] Rights of prior subvendor, 
after repurchase, against prior sub- 
vendee.—Where a vendor innocently 
buys and sells a chattel without 
knowledge of a breach of warranty 
and the person to whom he sells with 
warranty of title subsequently sells 
to another without any warranties, 
and that other later sells to said ven- 
dor without express warranties, such 
repurchasing vendor, upon surrender- 
ing the property to the holder of ti- 
tle paramount, may recover from the 
one from whom he bought, his lia- 
bility under the prior sale with war- 
ranty by him being enforceable only 
by his immediate vendee, and not by 
his subvendee who had resold to him, 
as a defense to a breach of the war- 
ranty implied in the resale. Ranney 
v. Meisenheimer, 61 Mo. A. 4, 
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dard, i207 sAla. (287, 92--S “7945 Bir= 
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667; Hood vy. Warren, 205 Ala. 332, 
87 S 524. 


Ark.—Nelson v. Armour Packing 


Co., 76 Ark. 352, 90 SW 288, 6 AnnCas 
237. 

Cal.—Pezel v. Yerex, 56 Cal. A. 304, 
205 P 475. 

Conn.—Welshausen-: Vv. Charles 
Parker Co., 83 Conn. 231, 76 A 271, 

Ga. _Smith v. Williams, Ti Wea. 
782, 45 SE 394, 97 AmSR 320; Young 


v. Certainteed Products Corp., 35 Ga. 
A. 419, 133 SE (279. 


Ida.—Abercrombie v. Union Port- 


land Cement Co., 35 Ida. 231, 205 P 
1118. 
Kan.—Booth y. Scheer, 105 Kan. 


643, 185 P 898, 8 ALR 663. 
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Co. v. Dulworth, 216 Ky. 637, 287 SW 
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Mass.—Carlson v. Turner Centre 
System, 263 Mass. 339, 161 NE 245; 
Newhall v. Ward Baking Co., 240 
Mass. 434, 134 NE 625; Roberts. v. 
Anheuser Busch: Brewing Assoc., 211 
Mass. 449, 98 NE 95 

Mise. Royal Feed, ete., Co. 
Thorn, 142 Miss. 92, 107 S282. 

N. Y.—Turner v. Edison Storage 
Battery Co., 248 N. Y. 73, 161 NE 
423; Jaroniec v. C, O. Hasselbarth, 
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against their immediate vendors.7? 
bought by a partnership, a warranty in the sale does 
not inure to the purchaser under a subsequent sale 
by the firm to one of the partners’* or to another 
partnership, all of whose members are members of 
the firm originally purchasing;7° but when a cor- 
poration is the purchaser of goods which are subse- 
quently sold to a 


[55 C.J.] 667 


When goods are 


subsidiary company later organized 


Ine, 223 App. Div, 1822238 °N VSesGes 
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205 P 475. 


Iowa.—Fulton Bank vv. Mathers, 
188 Iowa 226, 166 NW 1050. 
Kan.—Booth vy. BS ea 105 Kan, 


848, 185 P 898, 8 ALR 6 


Kav Je le poase. epreaiate 
Co. v. Dulworth, 216 Ky. 637, 
994, 

Wash.—Mazetti v. Armour, US 
Wash. 622, 1385 P 6338, 48 LRANS 213, 
AnnCasi1915C 140. 


Mach. 
287 SW 


74. Hood v. Warren, 205 Ala. 332, 
87 S 524. 
75. Pease, etc, Co. v. Somers 


Planting Co., 130 Miss. ‘147, 93 S 673. 


OOS 


155 G, J.] 


by those interested in the first corporation, to carry 
out the purpose for which the goods were originally 
there is authority that the second corpora- 
tion is entitled to enforce the warranties in the first 
has been 


bought, 


salet® Further, recovery 


the donee of the purchaser.*? 


Joint, and joint and several contracts. 
ance with the rules applicable to contracts general- 
ly *S where a contract of warranty is made to a num- 
ber of persons purchasing jointly, the right to en- 
foree the warranty is a joint right’® and is not avail- 
able mdividually to one of those joining in the pur- 
ehase;S° but where the contract is joint and several, 
any of the purchasers may recover on the warranty.$+ 
The availability of the warranty rests upon the status 
of the person claiming it, as transferee of the goods 
and does not arise 
from the cireumstance that one has joined in assum- 
ing liability for the purchase price,’* or has, in pur- 


> 


and the accompanying warranty, *? 


76. Birmingham Motor Co. Vv. 
Nerwood Transp. Co., 16 Ala. A. 572, 


SO A 146. 
fa] Rule applied.—Where a realty 
company bought automobile chassis 
to be used in transportation to and 
from its projects, and later a sub- 
Sidiary transportation company was 
organized by those interested in the 
realty company to carry out the 
transportation project, and the chas- 
sis were conveyed to it, the express 
warranties of quality in the sale to 
the realty company were available to 
the transportation company as a de- 
fense to a suit by the seller. Bir- 
mingham Motor Co. v. Norwood 
Transp. Co: 16 Aja. A. 572, 80) S 146: 
77. Fulton Bank v. Mathers, 183 
Towe 226, 166 NW 1050; Prinsen v. 
Russos, 194 Wis. 242, 215 NW 905. 
[a] Rule applied to gift. of prop- 
erty by wife to husband, which she 
had bought, with him as surety for 
the purchase price. Fulton Bank v. 
Mathers, 183 Iowa 226, 166 NW 1050. 
78. Joint, several, and joint and 
several contracts generally see Con- 
tracts §§ 549-580. 


79. Hood v. Warren, 205 Ala. 332, 
87 S 524; Wallace v. Shoemaker, 194 
Ind? 41955143, NEi 285; Pease, i ete, 
Co. % ‘Somefs Planting Co., 130 Miss. 
147, 93°S 673. 

[a] Partnership.—(1) In a sale 


with warranties to a partnership, the 
warranties inure to the benefit of 
the firm or of the members as part- 


ners. Hood v. Warren, 205 Ala. 332, 
87 S 524. (2) The warranties-in a 


sale to a partnership are not avail- 
able to another partnership of which 
all the partners are partners in the 
purchasing firm, such warranties be- 
longing to the firm as assets of the 
partnership. Pease, etc., Co. v. Som- 
ers Planting Co., 130 Miss. 147, 93 S 


673. 

80. Hood v. Warren, 205 Ala. 332, 
87 S 524. 

81. Coca-Cola Bottling Works v. 
Lyons, 145 Miss. 876, 111 S 305. 


82. See cases supra notes 78-81. 


838. Wallace v. ‘Shoemaker, 194 
Ind. 419, 143 NB 285; Smith v. Min- 
neapolis Threshing Mach. Co., 89 Okl. 
156, 214 P 178. 


[a] Comaker.—Where goods were 
sold to a husband, and the wife to 
secure payment joined as comaker of 
notes for the purchase price and in 
a mortgage given as security, the 
warranties on the sale were not avail- 
able as a defense to the wife. Smith 
vy. Minneapolis Threshing Mach. Co., 
89 Okl. 156, 214 P 178 


[b] Separate mctes mot conclu- 
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withheld from 
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suance of the joint purpose, ordered the goods and 
paid for them.** ; 

Assignment or negotiation. 
tract of warranty is expressly assigned by the pur- 
chaser of goods is entitled to the. benefits arising 


One to whom the con- 


therefrom,® a limitation on the requirement of priv- 


In aceord- 


sive.—In the sale of a sow which 
was warranted to be a breeding ani- 
mal, that each of the purchasers gave 
his individual note for half of the 
purchase money did not necessarily 
establish that the purchasers were 
without any joint interest in what- 
ever cause of action might accrue to 
them in the breach of warranty, so 
as to overthrow a finding that they 
were entitled to recover jointly, since 
the contract of purchase, the war- 
ranty, and the entire venture, and the 
damages sustained by failure of such 
venture, might all be joint, although 
each party contributed separately an 
agreed share of the purchase money. 
Wallace v. Shoemaker, 
143 NE 285. 

84. Coca-Cola Bottling Works v. 
Lyons, 145 Miss. 876, 111 S 305. 


85. Brock v. Newmark Grain Co., 
64 Cal. A, 577, 222 P 195; Pease, etc., 
Co. v. Somers Planting Co., 130 Miss. 
147, 93 S 6738; Bordwell v. Collie, 45 
N. Y. 494; Wisdom v. Morris Hard- 
ware Co., 151 Wash. 86, 274 P 1050; 
Peregrine v. West Seattle State 
Bank, 120 Wash. 653, 208 P 35. But 
see Smith y. Williams, 117 Ga. 782, 
45 SE 394, 97 AmSR 220 (where, in 
the syllabus, the court uses the ex- 
pression that a warranty is not ‘‘ne- 
gotiable or assignable’’) 

[a] Extent of assignee’s right.— 
The rights of the assignee under an 
assignment of warranty are not 
greater than would be those of the 
assignor had the assignment not been 


made. Montreal Bank vy. Thayer, 7 
Fed. 622, 2 McCrary 1. 
[b] Rule applied.—Where the last 


vendee in the chain of title was com- 
pelled to surrender the goods to one 
having paramount title, and upon ap- 
plying to his vendor for satisfaction 
received from him an assignment of 
his right of action for breach of war- 
ranty of title, such assignment was 
valid and effective to permit the as- 


signee to recover against the war- 
rantor therein. Bordwell vy. Collie, 
45 N. W. 494: 

86. Ark.—Coolidge v. Burnes, 25 
Ark. 241. 

Kan.—Booth vy. Scheer, 105 Kan. 


6438, 185 P 898, 8 ALR 663 [quot Cyc]. 

Mo.—Ranney v. Meisenheimer, 61 
Mo. A. 434. 

S. C.—Farr-Barnes Lumber 
St. George, 128 S. C. 67, 

Wash.—Jolly v. Blackwell, 
Wash. 620, 211 P 748. 

And see cases supra note 85. 

87. Kendig v. Giles, 9 Fla. 
Dukes v. Nelson, 27 Ga. 457; 
ton v. Badgett, 1 Ga. 75; 


Gow Wi 
122 SH 24. 


122 


278; 
Brough- 
Zuckermann 


194 Ind. 419," 


ity of contract frequently noted in stating the gen- 
eral rule;8° but, of course, where causes of action 
are not assignable, such an assignment is not opera- 


tive to convey the warranty to the assignee.s* The 
mere sale of the goods is not, however, a sufficient 
assignment to carry with it the warranty;** and 


this is true although the granting clause in the bill 
of sale at both the original and the subsequent sales 
expressly mentions the purchaser’s “assigns.” 
assignor of a warranty cannot enlarge its operation 
so as to make it thereafter available to subpurchasers 
from his assignee, against his vendor.°®°? 
is not negotiable.?! 


The 


A warranty 


v. Solomon, 73 Ill. 130. 


[a] Whether court of equity, aft- 
er an agreement, would take juris- 
diction in behalf of the real party 
in interest, a court of law cannot al- 
low enforcement by the assignee, if 
causes of action are not assignable. 
Kendig v. Giles, 9 Fla. 278. 


88. U. S—Montreal Bank y. Thay- 
er, 7 Fed. 622, 2 McCrary 1. 


Lie ee v; Whitfield, 19 Ark. 
1 
Ky.—Prater v. Campbell, 110 Ky. 


23, 60 SW 918, 22 KyL 1510. 

Miss.—Pease, etc., Co. v. Somers 
ee Co., 180 Miss. 147, 93 S 673, 
74. 

Mo.—Syme-Eagle v. Joplin Grocer 
Co., 206 Mo. A. 357, 229 SW 246. 
Wash.—Jolly v. Blackwell, 

Wash. 620, 211 P 748. 


“The sale of an article by the pur- 
chaser to whom it is warranted does 
not .mean that he intends to part 
with any right of action he may have 
against his seller growing out of a 
breach of such warranty. It is to 
be presumed that, when a re-sale is 
made, if the warranty has been 
breached, the warrantee intends to 
retain whatever rights he may have 
growing out of such breach.” Pease, 


122 


ete., Co. v. Somers Planting Co., su- 
pra. 
[a] Sale, subject to contract be- 


tween the seller and his vendor, for 
a different price and on different 
terms of payment from those in the 
former contract, ;was not an assign- 
ment of such prior contract. Syme- 
Hagle v. Joplin Croses Co., 206 Mo. 
A. 357, 229 SW 24 


[b] Although ieee may be 
couched in same terms in each suc- 
ceeding sale, this does not operate 
as the assignment of the warranties 
in the prior sales, but as the crea- 
tion on each new sale of a new war- 
1anty with the same terms as the 
earlier ones. Booth v. Scheer, 105 
Lecco 643, 185 P 898, 8 ALR 663 [quot 

ye]. 

Rights of transferee generally see 
Supra text and notes ve 65. 

Son Be eree nine give West Sees 
State Bank, 120 Wash. Wee 208 P 35. 


90. Pezel v. Yerex, 56. Cal. A. 304, 
205 P 475; Pease, ete., Co. v. Somers 
Planting Co., 130 Miss. 147, 93 S 673 
[cit Cyc]. 

91.. Montreal Bank v. Thayer, 7 
Fed. 622, 2 McCrary 1; Kendig v. 


Giles, 9 Fla. 278; Smith v. Williams, 


117 Ga. 782, 45 SE 394, 97 AmSR 220; 
Dukes v. Nelson, 2k \Gax 457; 
Broughton v. Badgett, 1 Ga. 75; 


Young v. Certainteed Products Corp., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Substitution and subrogation. The assumption of 
payment of the purchase price under the original 
contract of sale may, under certain circumstances, 
operate to make the warranties in such sale enforee- 
able by the person assuming payment,?? as where 
by a novation to which the vendor is a party, such 
person is substituted to the position of the purchaser 
in the original sale,®* although there is, equally, au- 
thority that such novation and substitution do not 
entitle the person substituted to the warranties in 
the original contract where they are not expressly 
assigned to him.°* The mere assumption of payment 
of the original obligation does not cause the warran- 
ties to inure to the person assuming it,®* so that the 
warranty is not available, without more, to the mak- 
er of a note given, to take up a prior note for the 
purchase money;°* nor of a note given to the vendee 
by a subsequent purchaser as payment for the goods, 


SO Ga Ane Oe 1 SOSH ie oses MUlton 
Bank v. Mathers, 183 Iowa 226, 166 
NW 1050. 


[a] Statute of Anne.—A warranty 
is not negotiable within the provi- 
sions of the statute of Anne. Kendig 
v. Giles, 9 Fla. 278; Broughton v. 
Badgett, 1 Ga. 75. 


_ [b] There is nothing (1) render- 
ing a warranty negotiable in the stat- 
ute of 1828, providing for the assign- 
ment of all bonds, notes, covenants, 
deeds, bills of exchange, or other 
writings whereby money is promised 
or secured to be paid (Kendig v. 
Giles, 9 Fla. 278); (2) nor’in the 
act of 1799 declaring ‘all bonds or 
other specialties’ construed as mean- 
ing specialties for the payment of a 
liquidated demand, to be negotiable 
(Broughton'‘v. Badgett, 1 Ga. 75). 


92. Booth v. Scheer, 105 Kan. 
643, 185 P 898, 8 ALR 663 [quot Cyc]. 
And see cases infra note 93. 


93. Boyd v. Whitfield, 19 Ark. 447; 
York Mfg. Co. v. Bonnell, 24 Ind. 
ewoGi. Oi eNEo O905 


[a] Rule applied.—Where goods 
were sold with warranty of title and 
the purchaser gave his notes in ex- 
change, signed by another as sure- 
ty, and where the surety was sub- 
sequently compelled to make pay- 
ments on the notes in consequence 
of which the principal transferred 
the goods to him, no express assign- 
ment of warranty appearing, and 
where later the surety, the original 
vendor, and a third person entered 
into a new contract by virtue of 
which the goods were transferred to 
the third person who assumed the 
obligation of payment of the orig- 
inal purchase price and was in all 
respects substituted to the place of 
the purchaser, no express assignment 
of warranty appearing, such _ third 
person could defend an action for the 
purchase price on the ground of the 
breach of warranty of title. Boyd 
v. Whitfield, 19 Ark. 447. 


[b] Acquiescence in assignment. 
—Where three joint contractors ex- 
ecuted notes for an ice machine, and 
thereafter a fourth person acquired 
an interest in the machine, at which 
time an assignment of his portion of 
all rights under the contract was 
made to him, and still later, after 
complaining of the failure of the ma- 
chine and receiving the vendor’s as- 
surance that he would make it come 
up to the warranty, which amounted 
to an oral reiteration and continu- 
ance of the written warranty, the 
four signed a note in renewal of one 
of the old notes, such fourth per- 
son is a party to the contract of 
warranty and entitled to enforce it 
jointly with the others. York Mfg. 
Co. v. Bonnell, 24 Ind. A. 667, 57 NB 


SALES 


590. 
94. Walrus Mfg. Co. v. McMehen, 
hee 667, 136 (Po%72, 51° DU RANS 
[a] Bule applied.—Where the pur- 


chaser of soda fountain apparatus 
gave its note, secured by mortgage 
to the seller, who warranted the 
quality of the goods, and later the 
purchaser sold to a subpurchaser in 
consideration of the latter’s giving its 
notes to the seller for the price and 
securing the release, all of which was 
done, but without any express as- 
signment of the warranties by the 
purchaser to the subpurchaser, the 
novation and substitution did not sub- 
rogate the subpurchaser to the rights 
under the warranties. Walrus Mfg. 
Co. v. McMehen, 39 OKI. 667, 136 P 
122,51 LAAN Sa: 


95. Walrus Mfg. Co. v. McMehen, 
supra. And see cases infra notes 
96-98. 


96. 
130. 

[a] Rule applied.—Where a party 
gives a note, secured by a mortgage, 
for property sold to him and war- 
ranted to be of a particular qual- 
ity, and when the note becomes due 
other persons, to prevent the fore- 
closure of the note, take up the mort- 
gage and give their own in its place, 
the latter cannot, in a suit against 
them, set off any damages arising by 
reason of the breach of the warranty. 
Zuckermann v. Solomon, 73 Ill. 130. 


97., Thisler) v. Keith) @7 liken? A. 
aire Weng LEE, 


[a] Rule applied.—When personal 
property is sold with warranty, and 
subsequently sold by the purchaser 
to a subpurchaser with the same 
warranty, the purchaser in each case 
giving notes for the purchase price, 
and the original purchaser turning 
over the notes received from the sub- 
purchaser as collateral security for 
the payment of his own notes, where- 
upon a mortgage given by him is re- 
leased and the original vendor know- 
ing at the time he’receives the new 
collateral of the repetition of the 
terms of the warranty, the subpur- 
chaser does not obtain the benefits 
of the warranty in the prior sale 
and cannot, in a suit on the notes, 


Zuckermann v. Solomon, 73 Ill. 


counterclaim for damages for the 
breach. Thisler v. Keith, 7 Kan. A. 
bai) Size Te Gal @)- 

98. Coolidge v. Burnes, 25 Ark. 
241, 

[a] Thus, where a draft drawn by 


the purchaser for the purchase price 
is accepted by the drawee who has 
no interest in the contract of sale 
such drawee cannot avail himself of 
a breach of warranty in defense to 
a suit on the draft. Coolidge v. 
Burnes, 25 Ark. 241. \ 
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although assigned by the former to the original ven- 
dor as collateral security for a note given by him 
for the purchase price;®? nor to the drawee of a 
draft for the purchase price which is duly accepted.°*® 


Sale of goods designed for human consumption.°?® 
According to some authority, while the general rule 
is admitted! that the purchaser of a chattel does not 
aequire, with his title, a right of recovery on war- 
ranties in prior sales,” an exception exists in certain 
instances in the case of foodstuffs and like goods de- 
signed for human consumption.? 
these authorities, the requirement of privity of con- 
tract is not controlling ;* the warranty of wholesome- — 
ness and fitness for human consumption attaches to 
and runs with the goods® and recovery may be had 
against the manufacturer or producer of the goods 
regardless of the absence of any privity of contract 
supporting the warranty.® 


In such cases, by 


A subsequent purchaser 


_99. Warranties as to articles de- 
Ela Aes human consumption see in- 
ra 1ao- 


1. Hertzler v. Manshum, 228 Mich. 
416, 200 NW 155; Mazetti v. Armour, 
15 Wash.—622, 135 P 633, 48 LRANS 
213, AnnCas1915C 140. 


2. See text and notes supra this 
section. 


38. Davis v. Van Camp Packing 
Co., 189 Towa, 175, 176 IN Wy 382.acer 
ALR 649; Hertzler v. Manshum, 228 
Mich. 416, 200 NW _ 155; Coca-Cola 
Bottling Works v. Lyons, 145 Miss. 
876, 111 S 305; Grapico Bottling Co. 
v. Ennis, 140 Miss. 502, 106 S 97, 44 
ALR 124; Mazetti v. Armour, 75 
Wash. 622, 1385 P 633, 48 LRANS 213, 
AnnCas1915C 140. See Ward Baking 
Cow Ve, -Trizzino) (2 -Oha Aw 475 econ 
NE 557 (a sale by a manufacturer 
of food products to a retailer con- 
tains a warranty in the nature of a 
third party beneficiary contract, the 
public for whose ultimate consump- 
tion the food is designed being the 
third person to whose benefit the un- 
dertaking of warranty is made to 
enure, and hence a member of the 
public later buying such food from 
the retailer can hold the manufac- 
turer on the contract in question). 


[a] Leading case as regards this 
rule is that of Davis v. Van Camp 
Packing Co., 189 Iowa 175, 176 NW 
382, 17 ALR 649; Pelletier v. Dupont, 
124 Me. 269, 128 A 186, 39 ALR 972. 


4 Davis v. Van Camp Packing Co.. 
189 Iowa 775, 176 NW 382, 17 ALR 
649. 


5. Davis v. Van Camp Packing Co., 
supra; Coca-Cola Bottling Works v. 
Lyons, 145 Miss. 876, 111 S 305; Grap- 
ico Bottling Co. v. Ennis, 140 Miss, 
502, 510, 106 S 97, 44 ALR 124. 


“The implied warranty runs with 
the sale and passes with the title.” 
Grapico Bottling Co. v. Ennis, supra. 


6 Davis v. Van Camp Packing 
Cos, LSS) “Lowa Wb, eC Oe INI. eS oeemulon 
ALR 649; Hertzler v. Mansheimer, 
228 Mich. 416, 200 NW 155; Coca-Cola 
Bottling Works v. Lyons, 145 Miss. 
876, 11l S 305; . Grapico Bottling Co: 
v. Ennis, 140 Miss. 502, 106 S 97, 44 
ALR 124; Mazetti v. Armour, 175 
Wash. 622, 135 P 633, 48 LRANS 213, 
AnnCas1915C 140. : 


[a] Reason for rule.—The rule is 
based on legal recognition of the im- 
perative need of consumers to rely 
on the manufacturer’s care in pre- 
paring foodstuffs, ete., the inability 
of consumers to detect injurious and 
poisonous substances in the goods, 
and the complex system of modern 
production and distribution. Hertz- 
ler v. Manshum, 228 Mich. 416, 200 
NW 155. 


670. [55 C.J.] 


is allowed recovery, against a prior seller who has 
produced the goods, on a warranty which follows 
the goods into the hands of such purchaser,’ or on 
the doctrine that such warranty is available to the 
purchaser without privity and creates lability, not 
directly on the warranty, but on negligence, for 
which the privity required is established by the con- 
tract of warranty between a subsequent purchaser 
Hence, consumers of such 
products may recover against the manufacturers or 
packers,® but the operation of this principle is not 
confined to consumers,!® extending as well to all 
those damaged by the breach of duty.++ 
tion exists between foodstuffs, beverages, and the 
hke, which are canned, bottled, or wrapped in such 
a way that the contents and the condition thereof 
may not be known to the purchaser until opened 
for use by the consumer and products which are not 
so put up and the condition of which is observable, 
the former being the situation in which the require- 


and the original seller.’ 


ment of privity has been denied.1® 


it is sufficient that the person suing in warranty had’ 


7 Davis v. Van Camp Packing Co., 
189 Iowa 775, 176 NW 382, 17 ALR 
649; Grapico Bottling Co. v. Hnnis, 
140 Miss. 502, 106 S 97, 44 ALR 124; 
Mazetti v. Armour, 75 Wash. 622, 135 
Para 48 LRANS 2138, AnnCasi915C 


8. Hertzler v. Manshum, 228 Mich. 
416, 422, 200 NW 155. 


“The ultimate contemplated desti- 
nation of wheat flour is human con- 
sumption. The manufacturer knows 
this and owes a duty to the ultimate 
consumer of his product to guard 
against poison therein, and when he 
markets it he impliedly warrants it 
free from poison and the purchaser 
thereof, for consumption, has a right 
to and must, of necessity, rely upon 
such implied warranty, and such duty, 
represented as performed and relied 
upon as having been performed, bring 
the maker and consumer of such food 
product into privity, and for an in- 
jury arising out of a breach of such 
duty, impliedly warranted as_ per- 
formed, the sufferer may reach the 
one in fact inflicting the injury. The 
implied warranty, so-called, reaching 
from the manufacturer of food stuffs 
to the ultimate purchaser for imme- 
diate consumption is in the nature of 
a representation that the highest de- 
gree of care has been exercised and 
a breach of such ‘duty inflicting per- 
sonal injury is a wrong in the nature 
of a tort, and not a mere breach of 
contract to be counted on in assump- 
sit. Except in name and to establish 
privity between the manufacturer and 
the ultimate consumer it is the same 
thing as negligence. Plaintiff's case, 
in its last analysis, is bottomed on 
negligence.” Hertzler v. Manshum, 
ea 

9. Davis v. Van Camp Packing Co., 
TOM Mowe. tilD, Le Ol INIWi esc, et SALI 
649; Hertzler v. Manshum, "228 Mich. 
416, 200 NW 155; Coca-Cola Bottling 


Works v. Lyons, 145°Miss. 876, 111 
S 305. 
10. Mazetti v. Armour, 75 Wash. 


622, 1385 P 633, 636, 48 LRANS 213% 
AnnCas1915C 140. 


“In the absence of an express war- 
ranty of quality, a manufacturer of 
food products under modern condi- 
tions impliedly warrants his goods 
when dispensed in the original pack- 
ages, and such warranty is 
available to all who may be dam- 
aged by reason of their use in the 
legitimate channels of trade.’ Ma- 
zetti v. Armour, supra. 


SALES 


is lacking.?° 
A. distine- 


Under this rule 


ll. Mazetti v. Armour, supra. 

[a] Rule applied.—A restaurant 
keeper, selling unwholesome pack- 
aged food by reason of which his 
business is injured, may recover 
against the manufacturer or packer 
of the food. Mazetti v. Armour, 75 
Wash. 622, 135 P 633; 48 LRANS 213, 
AnnCas1915C 140. 

12. Davis v. Van Camp Packing 
Co:, 189) Lowa 7%; 176 “NW 382, 17 
ALR 649. 


13. See cases supra note 12. 


14. Coca-Cola Bottling Works v. 
Lyons, 145 Miss. 876, 111 S 305. 

[a] Rule applied to permit recov- 
ery by donee of beverage, bought by 
a friend from a retailer, against the 
manufacturer. Coca-Cola Bottling 
Works v. Lyons, 145 Miss. 876, 111 
S 305. 

15. Grapico Bottling Co. v. Ennis, 
140 Miss. 502, 106 S 97, 44 ALR 124. 


[a] Rule applied to deny recovery 


to a purchaser under illegal sale. 
Grapico Bottling Co. v. Ennis, 140 
Miss. 502, 106 S 97, 44 ALR 124. 

16. See cases supra note 3; infra 
note 19. And see Food §§ 92, 

17. See cases supra note 3; infra 
note 19. And see Food §§ 92, 93; 


Negligence §§ 326-334. 


18. Birmingham Chero-Cola Bot- 
tling Co. Vv. "Clark, 205,Ada. 678, 89'S 
64, 17 ALR 667; Pelletier v. Dupont, 
124 Me. 269, 128 A 186, 39 ALR 972; 
Chysky v. Drake Bros. "Co., 250 NaLy < 
468, 1389 NE 576, 27 ALR 1533. 

19. Ark.—Drury v. Armour, 140 
Ark. 371, 216 SW 40; Nelson v. Ar- 
mour Packing Co., 76 Ark. 352, 90 SW 
288, 6 AnnCas 237. 


Me.—Pelletier v. Dupont, 124 Me. 
269, 128 A 186, 39 ALR 972. 
Mass.—Carlson v. Turner Centre 


System, 263 Mass. 339, 161 NE 245; 
Newhall v. Ward. Baking Co., 240 
Mass. 434, 134 NE 625; Gearing v. 


Berkson, 223 Mass. 257, 111 NE 785, 
LRA1916D 1006; Roberts v. Anheus- 
er Busch Brewing Assoc., 211 Mass. 
449, 98 NE 95. 


N. Y¥.—Chysky v. Drake Bros. 
235 N. Y. 468,) 189) NE 576, ‘27 ALR 
1533; Smith v: Hanson, 228 App. Div. 
634, 288 NYS 386; Aron v. Sills, 211 
App. Div. 21, 206 NYS 695 [aff 240 
Ns ¥. 588, 148 NE 7171]; .-Cohen . v. 
Dugan, 132 Misc. 896, 230 NYS 743 
[rev on other grounds 236 NYS 769]. 


R. I.—Minutilla v. Providence Ice 


Co. 
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rightful possession of and title to the goods;'* oth- 
erwise, even under this rule, recovery is denied.1® 
However, although the consumer’s right of recovery 
directly against the manufacturer is generally ad- 
mitted,1® and although a great deal of confusion 
exists as to the grounds upon which recovery is 
based,!? the weight of authority!® requires, in sales 
of this class of commodities, as elsewhere, that there 
shall be privity of contract in order to entitle a per- 
son to the benefit of a warranty,!® and denies re- 
covery on the ground of warranty where such privity 


Warranty expressly addressed to original user of | 
goods by a manufacturer is not a warranty to the- 
dealer,?4 but where the warranty is specifically made 
to run to each purchaser of the goods, the dealer is 
included among the persons to’ whom the warranty is 
given the same as any other purchaser.*? 


[§ 680] 9. Consideration.?* Asin the case of con- 
tracts generally,?* a contract of warranty must be 
supported by a sufficient valuable consideration,”® 


Cream Ca., 144 A 884, 63 ALR 334. 


Wis.—Prinsen v. Russos, 194 Wis. 
142, 215 NW 905. 


[a] Provisions of Uniform Sales 
Act do not effect an extension of war- 
ranties in sales of food to persons 
not in privity of contract with the 
seller. Prinsen v. Russos, 194 Wis. 
142, 215 NW 905. 


[b] Requirement extends to ex- 
press, as well as to implied, warran- 
ties in the sale of such commodities. 
Pelletier v. Dupont, 124 Me. 269, 128 
A 186, 39 ALR 972. 

[ec] In Alabama (1) it was former- 
ly held that privity of contract is not 
necessary to entitle a purchaser to 
the benefit of a warranty of whole- 
someness and fitness for consumption 
against the manufacturer under a 
sale of goods designed for human 


consumption Dothan Chero-Cola 
Bottling Co. v. eeks, 16 Ala. A. 639, 
80 S 784); (2) but* this ‘case is ex- 


pressly overruled and the require- 
ment of privity of contract estab- 
lished in that state (Birmingham 
Chero-Cola Bottling Co. v. Clark, 205 
Ala. 678, 89 S 64, 17 ALR 667). 


20. See cases supra note 19. 


21. Miller Rubber Co. v. Blewster-_ 


Stevens Sery. Station, 171 Ark. 1179, 
2872S W 527, 59 -A DR 1237, 


22. New Way Motor Co. v. Farm- 


ers’ Electro-Lighting Co., 48 S. D. 4, 
201 NW 1000. 
22. Pleading consideration for 


warranty see infra § 809. 


24. Necessity for consideration in 
peeerecte generally see Contracts 88 
145 


Sufficiency of consideration in con- 
eracks generally see Contracts §§ 150— 


25. William A. Davis Co. v. Bert- 
rand Seed Co., 94 Cal. A. 281, 271 P 
123; Continental Supply Co. v. Ste- 
phenson, 94 W. Va. 313, 118 SE 537, 
32 ALR 1146; International Har- 
vester Co. v. Leifer, (Wyo.) 293 P 


381. See Craig v. Pellet, 209 Ill. A. 
368; and text and notes infra this 
section, 


“In this transaction there was ab- 
solutely no consideration paid or 
agreed to be paid to the plaintiff for 
this warranty and there can be no 
warranty without consideration. A 
warranty is a conditional contract, 
either express or implied, based upon 
a valuable consideration.” Continen- 
tal Supply Co. v. Stephenson, supra. 


For later cases, developments and chang‘ in the law see Annotations, same title and section number. 
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and is otherwise unenforceable, as a nude pact.?° 
A warranty which comes into existence at the time 
of sale is supported by the consideration of the sale27 
and no further separate consideration is necessary.?§ 
so, also, a new consideration is not necessary if the 
warranty is inserted in the contract merely to make 
it conform to the original agreement,?° or to support 
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a written warranty executed subsequent to the trans- 


[a] Rule applied.—Where a dealer 
at the solicitation of another, or- 
dered for the latter goods which he 
did not handle or regularly deal in 
and, on their arrival, immediately de- 
livered them to the person for whom 
they were ordered at the same price 
which he himself had paid for them, 
if the dealer could, as to this trans- 
action, be consider ed a vendor at all, 
he had at any rate received no con- 
sideration to support an alleged im- 
plied warranty and none could be en- 
forced against him. Continental 
Supply Co. v, Stephenson, 94 W. Va. 
313, 118 SE 537, 32 ALR 1146. 

26. Cason v. Jordon, 38 Ga. A. 761, 
145 SE 537; Horne v. Evans, 31 Ga. 
A. 370, 120 SE 787; McDugald v. Mc- 
Fadgin, 51 N. C. 89; Cannon v. Young, 
5 Pa. Dist. 772, 19 Pa. Co. 239. And 
see cases infra notes 31-35, 40. 

27. U. S.—Standard Underground 
Cable Co. v. Denver Cons. Electric 
Co., 76. Fed. 422, 22 CCA 258. 

Del.—Burton v. Young, 5 Del. 233. 

Ga.—Lyons v. Stephens, 45 Ga. 141. 

Mass.—McGaughey v. Richardson, 
148 Mass. 608, 20 NE 202. 

Miss.—Pease, etc., Co. v. Somers 
Planting Co., 130 Miss. L4~ 93, SH6r3: 

Mo.—Bowen v. Zaccanti, 203 Mo. A. 
208, 208 SW 277. 

N. J.—McCauley v. Ridgewood 
Prast Cos Sl Ni J.<L: 86) 79) AP 327. 


Pa.—Montgomery Fdy., etc., Co. v. 
Hall Planetary Thread Milling Mach. 
Co., 282 Pa, 212, 127 A 633. 

Tenn.—Kearly v. Duncan, 1 Head 
307, “3 AmD 179. 

Tex. Excoriy Vv. schultz, (Civ. -A:) 3 
SW (2d) 56 

ine —Hetlbut v. Buckleton, [1913] 
Ary CaS 0: 

“The seller who warrants . 
receives the purchase price as “the 
consideration for the property and 
the warranty going with it.’ Pease, 


etc., Co. v. Somers Planting Co., 130 
Miss. 147, 93 S 678, 674. 
[a] Promise of commissioner. 


The purchase of the goods is a suffi- 
cient consideration to support a war- 
ranty, by a commissioner, of proper- 
ty sold by him in his official capacity 
under order of court. Kearly v. Dun- 
can, 1 Head (Tenn.) 397, 73 AmD 
O79 
28. 
208, 208 SW 277; 
wood Trust Cos Lads 
3270) Kearly .v.=. Duncan, > 1 
(Tenn. ) 392,.73 AmD 179: 


29. Spalding v. Conant, 146 Mass. 
292, 294, 15 NE 688; Munn v. Perkins, 
9 Miss. "412; Greenberg Realty Co. v. 
Cream City "Roofing, etc., Co., 183 Wis. 
259, 197 NW 815; Collette v. Weed, 
68 Wis. 428, 32 NW 75 


“In this case it aes now be as- 
sumed that the bill of sale as origi- 
nally delivered did not contain the 
whole of the bargain actually made 
between the parties, and, upon at- 
tention being called to the omission, 
the defendant, for the purpose of 
making the writing conform to the 
actual agreement, inserted the war- 
ranty upon which the action is 
brought. The defendant’s counsel 
now contends that the plaintiff had 
accepted the bill of sale without this 
warranty, and that, having done so, 


Bowen v. Zaccanti, 203 Mo, A. 
Mee ane, v. Ridge- 
1 SOL 
Head 


he could not have maintained an ac- 
tion upon the oral warranty, because 
the bill of sale would have been treat- 
ed as showing the whole of the con- 
tract, and that therefore the warranty 
inserted in the bill of sale must be 
treated as a new contract, which was 
invalid for want of a new considera- 
tion to support it. There is, however, 
no rule of law which prevents par- 
ties who discover that their contract 
had not been correctly expressed in 
the written instrument, from cor- 
recting the writing by mutual con- 
sent so as to make it conform to their 
actual agreement; thus doing volun- 
tarily what might be compelled in 
equity, on a bill to reform the con- 
tract.” Spalding v. Conant, supra. 


‘{a] Instrument returned for cor- 
rection of defects.—Where a written 
warranty was delivered, prior to a 
sale of paint, as an inducement to 
the sale, and was objected to because 
the seller’s signature thereto was 
typewritten, and was returned for a 
written signature, a contention that 
as,it was not delivered, when formal- 
ly executed, until after the sale, it 
was without consideration, was un- 


tenable. Barton v. Chicago Fire 
Proof Covering Cee, 113 Mo. A. 462, 
87 SW 599. 

30. Vogel v. Seott! 66 Ill. 426; Sav- 


age v. Hakins, 31 Ill. A. 267; Mc- 
Gaughey v. Richardson, 148 Mass. 608, 


20 NE 202; Brown v. Nevins, 84 N 
Jed, 215,786 A. 938% 
31. Time at which sale so com- 


pleted as to prevent warranty being 
part of original contract see infra § 
688. 


U. S.—Morris v. Bradley Fer- 
64 Fed. 55,12 CCA 34. See 
Standard Underground Cable Co. v. 
Denver Cons. Hlectric Co., 76 Fed. 
422, 425, 22 CCA 258 (“we do not doubt 
that a warranty, if independently 
given, and not as collateral to a 
contract of sale, does require a dis- 
tinctive consideration for its sup- 
port’). 

Cal.—William A. Davis Co. v. Ber- 
trand-Seed Co., 94 Cal, A. 281, 271 P 
123. 


32. 
tilizer Co.,; 


Colo.——Jamison v. Niel Mohr Auto. 
Cov, 17 “Colo. 85;-234 BP i¢95- 


Del.—Burton v. Young, 5 Del. 2383. 


Ga.—Brooks v. Matthews, 78 Ga. 
W389; 3, SEEOZTS Cason vv. Jordon; 38 
Ga. A. 761, 145 SE 537; Widincamp 
v. Patterson, 338 Ga. A. 483, 127 SH 
158. 


Ill.—Towell v. Gatewood, 3 Ill. 22, 
383 AmD 437; Anderson v. Eastman, 
168 DH. Avcli2. See Crate v.. Pellet, 
209 Ill. A. 368. 


Ind.—Summers vy. Vaughan, 35 Ind. 
323, 9 AmR 741. 


Ky.—Tribble v. Oldham, 5 J. J. 
Marsh. 137. 

Me.—White v. Oakes, 88 Me. 367, 
384A. 175, 32) LRA 592. 

Mass.—Hogins v. Plympton, 11 


Pick. 97; McGaughey v. Richardson, 
148 Mass. 608, 20 NE 202. 

Minn.—Aultman v. Kennedy, 
Minn. 339, 23 NW 528. 

Mee Blooman Vv. EH CE SON: 80 Mo. 
A. 318. 

N. C.—Poovey v. tenon Su- 
gar Feed Number Two Co., 191 N. C. 
7122, 133 SE 12; McDugald v. McFa‘d- 
Sin ol Nw, 89. 


33 


234, 43 ECL 713 
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fer of the property in compliance with the parol 
agreement made at the time of the sale.*° 
a warranty given after the contract of sale has been 
completed** must, in order to be effective, be accom- 
panied by a new and separate consideration,®? and 
this requirement is enforced alike as regards the 
creation of a wholly new warranty?* and the modifi- 


However, 


N. D.—Fletcher v. Nelson, 6 N. D. 
94, 69 NW 53. 


R. I.—Keenan vy. Cherry, 47 R. I. 
125, 131 A 309. 

S. C.—Wilson v. Ferguson, 25 S. 
CHEE 719 0: 

Wash.—Savage v. Markey Machin- 
ery Co., 128 Wash. 433, 223 P 2. 


Wis.—Morehouse v. Comstock, 42 
Wis. 626; Congar v. Chamberlain, 14 
Wis. 258. 


Wyo.—International Harvester Co. 
v. Leifer, 293 P 381. 


Eng.—Roscorla v. Thomas, 3 Q. 
234, 43 ECL 718, 114 Reprint 496. 


See Cannon v. Young, 5 Pa. Dist. 
772, 19 Pa. Co. 239 (where, after a 
sale of goods, the seller voluntarily 
assents that the buyer need pay only 
for so much of the goods as he re- 
sells, such subsequent agreement, be- 
ing without consideration, is void). 


“Any subsequent or collateral con- 
tract of warranty must arise from an 
express promise or undertaking to 
warrant, and that upon a new con- 
sideration, distinct from that of the 
sale itself.” Hogins v. Plympton, 
11 Pick. (Mass.) 97. 


[a] Subsequent agreement in na- 
ture of rescission or novation, modi- 
fying terms of contract of sale ex- 
cluding warranties, so as expressly 
to warrant condition of property, may 
be made, but must be supported by 
valuable consideration. Widincamp 
v. Patterson, 33 Ga. A. 483, 127 SE 
158. 

[b] Warranties in writing, or un- 
der seal.—(1) A subsequent warranty 
under seal falls within, and is sup- 
ported by, the rule that a seal im- 
ports consideration, where that doc- 
trine prevails (McCeney v. Duvall, 21 
Md. 166; Wilson v. Ferguson, 25 S. 
Cc. L. 190); (2) and similarly, where 
the rule prevails that a contract in 
writing signed by the parties im- 
ports a consideration, a subsequent 
warranty is operative if duly written 
and signed (American Fruit Product 
Co v. Davenport Vinegar, etec., 
Works, 172 Iowa 683, 154 NW 1031); 
(3) put elsewhere subsequent warran- 
ties, although in writing, are not 
available where no further’ ‘considera- 
tion is made to appear (Hogins v. 
Plympton, 11 Pick. (Mass.) 97; Ault- 
man v. Kennedy, 33 Minn. 339, 23 NW 
528; Savage v. Markey Mach. Co., 128 
Wash. 433, 223 P 2). 


33. U. S.—Morris v. Bradley Fer- 
tilizer Co., 64 Fed. 55, 12 CCA 34. 
Cal.—William A. Davis Co. v. Bert- 
Tea Seed Co.,, 94 Cah “At, 284, 1271 BP 
3 


B. 


Ga . Jordon, 38 Ga. A. 761, 
145 SH 537, 

Ill.— Anderson y. Eastman, 168 Ill. 
A. 172, 


Ind.—Summers v. Vaughan, 35 Ind. 
323, 9 AmR 741. 


Me.—White v. Oakes, 
34 A 175, 32 LRA 592, 


N. C.—Poovey v. International Su- 


88 Me. 367, 


gar Feed Number Two Co., 191 N. C. 
722, 133 SH 12: 
I.—kKeenan v. Cherry, 47 R. I. 


Re 
doy sd AL 3.09. 
Wash.—Savage v. Markey Mach. 
Co.,, 128 Wash. 438, 223) PP 2. 
Eng.—Roscorla v. Thomas, 3 Q. 
114 Reprint 496, 
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cation of an existing one,** the original considera- 
tion being exhausted by the transfer of the property 
in the goods under the provisions of the original c¢on- 
A warranty upon a new and sufficient con- 
sideration, however, is operative in the same manner 
as if made at the time of the original 
sufficient consideration for a subsequent warranty 
that the buyer, in return for it, pays the purchase 
price in advance of the time set by the original con- 
tract?’ or that he consents to take and pay for an 


tract.?® 


[a] Rule applied: (1) To promise 
of seller to furnish parts and make 
repairs and to warrant the machine 
as repaired to give entire satisfac- 
tion, where the contract of sale ex- 
pressly excluded all warranties ex- 
cept warranty of title and against en- 
cumbrances. Cason v. Jordon, 38 Ga. 
A. 761, 145 SE 537. (2) To warranty 
contained in a letter written by the 
Seller to the buyer, after the buyer 
had informed the seller of his dissat- 
isfaction with the goods previously 
bought. Poovey v. International Sug- 
ar Feed Number Two Co., 191 N. C. 
722,133 SE 12. (3) To correspondence 
between the seller and the buyer, as- 
serted to create a warranty, after sale 
with express disclaimer of warranty. 
William A. Davis Co. v. Bertrand 
peed. Co; 94 tale AUeZ81s 2d SPT 23: 
(4) To warranty of condition, in bill 
of sale given after the sale was com- 
pletely executed, as security for a 
third person advancing money to the 
purchaser, at the time of sale, to be 
applied on the purchase price. Sav- 
age v. Markey iach. Co., 128 Wash. 
433, 223 P 2. 


34. Colo.—Jamison v. Niel Nohr 
FATITOnE@® Osi eCOlOy 18, -20i4eIP 1695. 


-1I11.—Anderson v. Eastman, 168 I1l. 
AS At: 


Minn.—Aultman § v. 
Minn. 339, 23 NW 528. 


Mo.—Moomaw vy. Emerson, 
A. 318. 

N. C.—McDugald v. McFadgin, 51 
ENG Conoo. 


N. D.—Fletcher v. Nelson, 6 N. D. 
94, 69 NW 53. 


Wis.—Morehouse v. Comstock, 42 
Wis. 626. 

Wyo.—International Harvester Co. 
v. Leifer, 293 P 381. 


{a] First warranty enforced. 
Where a verbal warranty is given at 
the time of sale, an’ later the seller 
gives a written warranty, no new con- 
sideration appearing, the former and 
not. the latter is the one proper to 
be enforced as the contract between 
the parties and the gratuitous deliv- 
ery of the writing after the sale is 
fully executed cannot affect the rights 
of the parties. Aultman y. Kennedy, 
33 Minn. 339, 23 NW 528. 


[b] Tllustrations.—(1) Where a 
written warranty is given in the sale 
of goods and all other warranties 
are expressly excluded, a further oral 
warranty given after ‘the completion 
of the sale by the seller’s agent is 
void for lack of consideration. In- 
ternational Harvester Co. v. Leifer, 
(Wyo.) 298 P 381. (2) Where the 
seller at the time of sale gives a 
warranty and the next day voluntari- 
ly undertakes an even more onerous 
obligation, the buyer is limited to the 
enforcement of the warranty arising 
at the time of sale. McDugald v. 
McFadgin, 51 N. C. 89. 


[c] Implied warranty of the qual- 
ity of goods sold is not affected by 
gratuitous statements of the vendor, 
after the completion of the sale, in 
the nature of warranties. Morehouse 
v. Comstock, 42 Wis. 626. 
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35. Summers v. Vaughan, 35 Ind. 
323, 9 AmR 741. 


s6. See cases mfra notes 37-39. 

37. International Harvester Co. v. 
Haueisen, 66 In‘d. A. 355, 118 NE 320. 

38. Dunham vy. Barnes, 9 Allen 
(Mass.) 352. 


39. Ohio Thresher, etc., Co. v. Hen- 
Sel, 9 Ind-7A.7 328, 36°NE) 7165 Aimeri- 
ean Fruit Product Co. v. Davenport 
Vinegar, etc., Works, 172 Iowa 683, 
154 NW 1031; Congar v. Chamberlain, 
14 Wis. 258; International Harvester 
Co. v., Leifer, (Wyo.)' 293 P 38. 


fa] Rule applied.—Where the con- 
tract of warranties, when executed, 
contains warranties and upon deliv- 
ery and inspection the buyer com- 
plains that the warranty is broken, 
such claim being made in good faith 
and based upon facts showing or indi- 
cating a breach, and the seller there- 
upon proposes a new contract of war- 
ranty to the buyer, if the latter will 
accept and retain the goods delivered, 
which he does, such new contract, 
grounded on the buyer’s conduct in 
refraining from urging his rights 
under the prior warranty in the con- 
tract of sale, is supported by a suf- 
ficient consideration. Ohio Thresher, 
etc:, Co. v. Hensel, 9 Ind. A. 328, 36 
NE 716; American Fruit Product Co. 
v. Davenport Vinegar, ete., Works, 
172 Iowa 6838, 154 NW 1031; Congar 
v. Chamberlain, 14 Wis. 258. 


40. U. S.—Morris v. Bradley Fer- 
tilizer Co., 64 Fed. 55, 12 CCA 34. 


Ga.—Cason vy. Jordon, 38 Ga. A. 761, 
145 SE 537. 


N. C.—Poovey v. International Sug- 
ar Feed Number Two Co., 191 N. C 
(BP UEP OF MIRA 


N. D.—Fletcher v. Nelson, 6 N. D. 
S46 O) ANE Tos. 


R. I.—Keenan v. Cherry, 47 R. I. 
Peale 1 ANesi09: 

Wyo.—International Harvester Co. 
V. Leifer, 293 P ssi. 

See Craig v. Pellet, 209 Ill. A. 368. 


But see See. v. William- 
son, 29 Ala. 558 (where a purchaser 
of goods alae res his rights under 
the contract to another and the sell- 
er thereupon recognized the substi- 
tution and released the original pur- 
chaser from responsibility under the 
contract, and the next day the as- 
signee secured from the seller a war- 
ranty of goods, such warranty was 
not void for want of consideration, 
even though prior to making it the 
seller might have recovered upon the 


sale contract); Blaess v. Nichols, 
etc., Co., 115 Iowa 3873, 88 NW 829 
(where the buyer of goods, after 


the contract but before giving his 
notes for the purchase price, object- 
ed to the limitation of time for giv- 
ing notice of breach of warranty ex- 
pressed in the contract, whereupon 
the seller’s agent told him to go ahead 
and use the property disregarding the 
limitation, and if the property did 
not work during the season, he might 
return it, and the agent repeated the 
statement the next season, the buyer 
was allowed recovery on the agent’s 
warranty on the ground that where 
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excess, in the goods delivered, over the quantity 
for which he contracted.** 
for any reason to return the property, a warranty 
given to induce him not to exercise that right but 
to keep the goods is supported by sufficient consid- 
eration;*® but if the sale is already complete so as 
to pass the property in the goods, modification by 
including a warranty merely to influence the buyer 
to perform is not based on a new consideration.*° 


[§ 681] C. Creation or Existence and Scope—1. 


If the buyer is entitled 


one has performed his obligations 
under a contract as modified, thereby 
losing his rights under a precedent 
contract, the other party to the agree- 
ment is precluded from setting up 
that such modification was without 
consideration); Hansen v. Gaar, 63 
Minn. 94, 65 NW 254 (where the 
vendee of a threshing machine re- 
fused to pay the price, for an alleged 
breach of warranty, and the vendor, 
without objecting that the vendee 
had lost the right to urge that de- 
fense by having failed to notify the 
vendor of the alleged breach, as pro- 
vided in the contract of sale, agreed 
to make the machine conform with 
the original warranty in considera- 
tion of the vendee’s giving a note for 
the price, the agreement of the vendor 
was not without consideration). 


“Was this oral warranty, as tes- 
tified to by the defendant, a valid 
contract? We think it was not. No 
consideration for the warranty is 
claimed, other than the fact that de- 
fendant refused to accept and keep 
the mare unless on condition that she 
should be warranted by the vendor. 
But the trouble with this position is 
that, under a pre-existing and valid 
contract of sale, the defendant had 
purchased the animal, and then owned 
her absolutely, by virtue of a sale 
contract made to him without a war- 
ranty. After the purchase, the prop- 
erty was brought to the defendant, 
and placed at his disposal. Under 
such a state of facts, a legal obliga- 
tion rested upon the defendant to 
accept the animal, and keep her, with- 
out additional advantages of any 
kind, and particularly without a stip- 
ulation of warranty, which feature 
has been expressly dealt with in the 
contract of sale. We therefore hold, 
that, in asking for an additional stip- 
ulation of warranty, the defendant 
was making an unfair and illegal de- 
mand, and that, if the oral warranty 
was made as claimed, then it was 
made without consideration, and is, 
hence, nonenforceable as a contract. 
In accepting and keeping his own 
property, nothing valuable passed 
from the defendant to the vendor.” 
Fletcher v. Nelson, 6 N. D. 94, 69 
NW 53, 56. 


[a] Objection of  buyer.—After 
completion of the sale, when the buy- 
er’s obligation to take and pay for 
the property is finally fixed, it is not 
sufficient to constitute consideration 
that the agreement asserted as a war- 
ranty is given to induce the buyer to 
take the goods despite defects therein 
asserted by him which, even if ex- 
istent, would give him no right on 
grounds of warranty, or otherwise, 
to refuse delivery. Morris v. Brad- 
ley Fertilizer Co., 64 Fed. 55, 12 CCA 
34; William A. Davis Co. v. Bertrand 
Seed Co.,.94 Cal. A. 281,271, P 123% 
Cason v. Jordon, 38 Ga. A. 761, 145 
SE 537; Poovey v. International Sug- 
ar Feed Number 2 Co., 191 N. GC. 722, 
133 SE 12; Fletcher v. Nelson, 6 
N. D. 94, 69 NW_ 53; International 


Harvester Co. v. Leifer, (Wyo.) 293 
A ee See Craig v. Pellet, 209 Ill. 
. 368. 


[b] Agent, having made sale with~ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
, 
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In General—a. Express Warranties—(1) Form of 
To constitute an ex- 
press warranty there must be either an express un- 
dertaking to warrant in so many words, or, if repre- 
sentations are relied on to make out the warranty, 
they must be made in such manner and circumstances 
as to authorize the buyer to understand that the 
seller intended to be bound by them as a part of the 
contract of sale, and he must have purchased in re- 
It is not always easy to determine 
whether certain language does or does not amount to 


Expression—(a) In General. 


liance on them.*! 


out warranty, cannot rescind that 
sale thereafter and, after such rescis- 
sion, resell the same property to the 
same purchaser with warranty. 
Fletcher v. Nelson, 6 N. D. 94, 69 NW 
53. But see Blaess v. Nichols, ete., 
‘Co., 115 Iowa 3873, 88 NW 829 (agent 
can change sale with warranty so as 
to bind the principal by a different 
warranty). 

41. Davis v. Berkheimer, 152 Iowa 
270, 132 NW 377; Schlichting v. 
Rowell, 140 Iowa 731, 119 NW 151, 
152; Torkelson v. Jorgenson, 28 Minn. 
383, 10 NW 416. 


“It has frequently been held by this 
court that, in order to constitute a 
warranty, it is not necessary that the 
word ‘warranty’ or ‘guaranty’ should 
be used. In case, however, such words 
or one of them be not used, it is or- 
dinarily incumbent upon the plaintiff 
to show that the seller made some 
distinct assertion of quality concern- 
ing the thing to be sold as distin- 
guished from a mere statement of 
opinion or of praise, and that he in- 
tended such assertion to be believed 
and relied on by the purchaser as an 
undertaking on his part that the ar- 
ticle is what he represents it to be, 
and that it was so understood and 
believed and relied on by the purchas- 
er.”’ Schlichting v. Rowell, supra. 

Affirmation and representations as 
Warranties see infra § 684. 

42. Ala.—Ricks v. Dillahunty, 8 
Port. 133. 

Iowa.—McDonald Mfg. oe v. Thom- 
as, 53 Iowa 558, 5 NW 73 

Me.—Bryant v. Crosby, iP Me. 9. 

Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 

Tenn.—Crescent Cotton Oil Co. v. 
Union Gin, etc., Co., 188 Tenn. 58, 195 
SW 770; McGregor v. Penn, 9 Yerg. 
74. 

Tex.—HFllis v. Riddick, 34 Tex. Civ. 
A. 356, 78 SW 719. 

Va.—Mason v. Chappell, 
(56 Va.) 572. 

Eng.—Hort v. Newry, 1 L. J. K. B. 
O. S, 237. 


15 Gratt. 


43. Del.—Collins v. Tingner, 21 
Del. 345, 60 A 978. 
Ill:—-Van Horn v. Stautz, 297 Ill. 


530, 131 NE 153 [rev on other grounds 
O17, Ty. AL 60lie) Thorne ivi. MeViearh, 
75 Ill. 81; Forster v. Peer, 120 Ill. A. 
LSE 
Iowa.—McDonald Mfg. Co. v. Thom- 
as, 53 Iowa 558, 5 NW 737. 
Me.—Bryant v. Crosby, 40 Me. 9. 


Mich.—Switzer v. Pinconning Mfg. 
Co., 59 Mich. 488, 26 NW 762. 

Minn.—St. Anthony, etc., El. Co. v. 
Princeton Roller Mill Co., 104 Minn. 
401, 116 NW 935. 

Mo.—State Bank v. Cape Girardeau, 
etc., RR: Co,,, 172) Mo; A. 662, 155 Sw 
1111; Ransberger v. Ing, 55 Mo. A. 
621. 

N. Y.—Gentilli v. Starace, 133 N. Y. 
140, 30 NE 660. 

N. C.—Horton v. Green, 66 N. C. 
596; Baum y. Stevens, 24 N. C. 411. 
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Tenn.—McGregor v. Penn, 9 Yerg. 
74. 

Tex.—Davis v. Ferguson 
Farms, (Civ. A.) 255 SW 655. 

Vt.—Beals v. Olmstead, 24 Vt. 114, 
58 AmD 150. 


Wis.—White v. Stelloh, 74 Wis. 435, 
43 NW 99. 

Eng.—Carter v. Crick, 4 H. & N. 
412, 157 Reprint 899. 


[a] Pertinent circumstances.— 
Whether a statement constitutes a 
warranty may depend not only on the 
words used, but on the character of 
the thing sold, the known character of 
the buyer, his opportunity of inspec- 
tion, or whatever else may reveal any- 
thing with regard to the real under- 
standing of the parties. McDonald 
Mfg. Co. v. Thomas, 53 Iowa 558, 5 
NW 737. 

44. Houghton v. Alpha Process Co., 
28 Del. 383, 93 A 669; McClintock v. 
Emick, 87 Ky. 160, 7 SW 903, 9 Kyl 
995; Stucley v. Baily, 1 H. & C. 405, 
158 Reprint 943. 

[a] Parallel construction of lan- 
guage.—Where a bill of sale said: “I 
have sold .. a negro woman ‘for 
a slave,’ ‘during life,’ ‘stout and 
healthy,’” as the words “for a slave 
during life,” a conventional stipula- 
tion in the sale of this sort of prop- 
erty, were plainly meant to have their 
usual effect as a warranty, the words 
“stout and healthy,’ expressed in a 
parellel manner, should receive a sim- 
ilar construction and were to be con- 
sidered a warranty without reference 
to the character of affirmations gen- 
erally as warranties. Steel v. Brown, 
19 Mo. 312, 314. 

45. Ill.—Aultman v. Weber, 28 Ill. 
Ay Oi 

Towa.—Callanan v. Brown, 31 Iowa 
333; McGrew v. Forsythe, 31 Iowa 
179. 

Kan.—Clark Lumber Co. v. Kelley. 
MAT Keaniaco cok seals 

Ky.—Bacon v. Brown, 3 Bibb 35. 

Me.—Bryant v. Crosby, 40 Me. 9. 


Minn.—-Skoog v. Mayer Bros. Co., 
122 Minn. 209, 142 NW 193. 

Mo.—Carter v. Black, 46 Mo. 384. 

Nebr.—Unland v. Garton, 48 Nebr. 
202,66 NW 1130; Erskine v. Swanson, 
45 Nebr. 767, 64 NW 216; Patrick v. 
Leach, 8 Nebr. 530, 1 NW 853. 

N. Y.—Petty v. Fish, 30 Misc. 828 
61 NYS 1127 [aff 31 Misc. 739, 68 NYS 
192]; Udell v. Sarafian, 19 Misc. 542, 
43 NYS 1092; Jones v. Mayer, 16 Misc. 
586, 38 NYS 801. 

N. C.—Foggart v. Blackweller, 26 
ING Cun cioce 

S. C.—Bryce v. Parker, 11 S. C. 337. 

Va.—Herron v. Dibrell, 87 Va. 289, 
12 SE 674; Mason v:. Chappell, 15 
Gratt. (56 Va.) 572. 

See Buckman v. Haney, 11 Ark. 339, 
340 (“Any language, which clearly 
shows that the seller affirms the prop- 
erty to be sound will suffice’). 

“Wherever the words used, taken in 
connection with the attendant circum- 
stances, shew that it was a part of 
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a warranty ;*2 much will depend on the situation of 
the parties and the condition of things when the 
language is used and to which it will apply. 
warranty is to be collected from the documents pass- 
ing between the parties, and what any reasonable 
person hearing what was said on the one side and the 
other would understand, although no term be given 
The language used is sufficient to constitute 
an express warranty if the words used import an 
undertaking that the property is what it is repre- 
sented to be,*® or an equivalent to such undertak- 


43 


The 


the contract between the parties, that 
they should be a warranty, they will 
suffice.” Foggart v. Blackweller, 26 
N. C, 238, 240. 


[a] In Pennsylvania (1) prior to 
the adoption of the Uniform Sales 
Act, the language of the seller was 
sufficient to constitute a warranty if 
it disclosed, in connection with the 
circumstances, an intention to war- 
rant (Warren v. Philadelphia Coal 
Co., 83 Pa. 437; Armstrong v. Descal- 
zi, 48 Pa. Super. 171); (2) but it must 
be such as to show, in connection 
with the whole of the evidence, that 
the seller actually, and not construc- 
tively, consented to be bound for the 
truth of his representations (Pyott v. 
Baltz, 38 Pa. Super. 608. See Walker 
v. Kirk, 72 Pa. Super. 534 [decision 
handed down after adoption of the 
Uniform Sales Act, but containing no 
mention of that act, and wherein it 
does not appear whether the sale in 
question cecurned before or after its 
passage]). 


[b] “All right.’—The seller’s as- 
sertion that property sold is “all 
right’ is sufficient in form, where the 
affirmation fulfills the other require- 
ments of a warranty, to be a war- 
ranty. Looper v. Lingo, 29 Del. 170, 97 
A 585; Van Horn y. Stautz, 297 Ill. 
530, 131 NE 153 [rev on other grounds 
217 Ill. A. 601]; Kemp v. Mays, 73 
Ind. A. 214, 127 NE 156 [eit Cyc]; 
Powell v. Chittick, 89 Iowa 513, 56 NW 
652; McClintock v. Emick, 87 Ky. 160, 
7 SW 9038, 9 KyL 995; Little v. Wood- 
worth, 8 Nebr. 281; Frey v. Failes, 
37 Okl. 297, 132 -P 342; Smith v. Jus- 
tice, 18 Wis. 600. See Emrick y. Mer- 
riman, 23 Ill. A. 24; Murphy v. Mc- 
Graw, 74 Mich. 318, 41 NW 917 (where 
the expression, together with others, 
was used); Danforth v. Crookshanks, 
68 Mo. A. 311 (where the statement 
was that the property was all right 
except in a certain specified particu- 
lar); Taylor v. Poirier, 1 Sask. L. 204 
(the expression, standing alone, is 
sufficient to create a warranty); Det- 
jen v. Moerschel Brewing Co., 157 Mo. 
A. 614, 138 SW 696 (to same effect). 


[e] “First class.’—(1) Where the 
agreement is that in certain respects 
the property sold is to be ‘first class,” 
which statement is relied on by the 
purchaser, it may constitute an ex- 
press warranty (Merkle-Hines Mach. 
Co. v. Gaynor, 185 Iowa 210, 170 NW 
381; Potomac Steamboat Co. v. Har- 
lan; ete, ‘Co; 66) Mads 425° 45 ACc903; 
Haines v. Neece, 116 Mo. A. 499, 92 
SW 919; Frey v. Failes, 37 Okl. 297, 
132 P 342; Kemble v. Wiltison, 92 W. 
Va. 32, 114 SE 369. See Thorne v. 
McVeagh, 75 Ill. 81 [to same effect]; 
Smith v. Borden, 160 Ind. 223, 66 NE 
681 [where this expression, ‘in con- 
junction with others, established a 
warranty]; Rice v. Friend Bros. Co., 
178 Iowa 355, 161 NW 310, 146 NW 
748; Whitehead, etc., Mach. Co. v. 
Ryder, 139 Mass. 366, 31 NE 736 
[‘‘first rate’]; Debany v. Rosenthal, 
152 NYS 1043; Armstrong v. Descalzi, 
48 Pa. Super. 171; Scramlin v. Phalen, 
3 Sask. L. 194 [last two cases to same 
effect]); (2) otherwise where the 
term is merely an expression of opin- 
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ing;**® but is not sufficient if it merely states facts 
from which such an agreement may be inferred.*7 
In order to constitute a warranty, the language used 
must not be dubious or equivocal.*’ 


SALES 


[§ 682] (b) Formal Words of Warranty Not Nec- 


ion (Alexander v. Stone, 29 Cal. A. 
488, 156 P.998; Smith vy. Bolster, 70 
Wash. 1, 125 P 1022). 


‘ 46. Me.—Bryant v. Crosby, 40 
Me. 9. 
Mo.—Carter v. Black, 46 Mo. 384. 


N. Y.—Petty v. Fish, 30 Misc. 828, 
61 NYS 1127 [aff 31 Misc. 739, 68 NYS 
192]; Udell v. Sarafian, 19 Misc. 542, 
43 NYS 1092; Jones v. Mayer, 16 Misc. 
586, 38 NYS 801. 

S. C.—Bryce v. Parker, 
337. 


Tenn.—Crescent Cotton Oil Co. v. 
Union Gin, etc., Co., 138 Tenn. 58, 195 
SW 770. 


Va.—Herron v. Dibrell, 87 Va. 289, 
12 SE 674. 

Eng.—Prideaux vy. McMurray, 2 F. 
& F. 225, 175 Reprint 1034. 

[a] “Allow.”—The buyer’s request 
for appliances which ‘will allow us” 
to perform certain work, followed by 
the seller’s assurance that goods of 
that character will be supplied, is, so 
far as the terms used are concerned, 

-sufficient to amount to a warranty, 
and even rather confirmatory of such 
a contract. Montgomery Fdy., etc., 
Co. v. Hall Planetary Thread Milling 
Mach. Co., 282 Pa. 212, 127 A 633. 

[b] “Full satisfaction or money 
refunded” is an expression appropri- 
ate to constitute warranty. Raymond 
Syndicate, Inc. v. American Radio, 
oa Corp., 263 Mass. 147, 160 NE 

47. Bayce v. Briscoe, 13 B. Mon. 
(Ky.) 474 

48. Weimer v. Clement, 37 Pa. 147, 
78 AmD 411; Armstrong v. Descalzi, 
48 Pa. Super. 171. 

49. Ark.—Ives v. Anderson Engine, 
ete; -Co., 173° Ark. 112,.292°SW. 111; 
Warren v. Granger, 151 Ark. 453, 236 
SW 607; Cornish vy, Friedman, 94 Ark. 
282, 126 SW 1079; Buckman v. Haney, 
11 Ark. 339. 

Cal.—Lehner v. Germain Seed, etc., 
Co., 193 Cal. 782, 222 P 834; Miller v. 
Germain Seed, ete., Co., 193 Cal. 62, 
222 P 817, 32 ALR 1215; McLennan v. 
Ohmen, 75 Cal. 558, 17 P 687; Brock 
v. Newmark Grain Co., 64 Cal. A. 577, 
222 P 195; Griswold v. Morrison, 53 
Cal. A. 93, 200 P 62; Barrios v. Pa- 
cific States Trading Co., 41 Cal. A. 
637, 183 P 236; Coats v. Hord, 29 Cal. 
AS 115; 154°P 491. 

Del.—Cummins vy. Ennis, 20 Del. 
424, 56 A 377; O’Neal v. Bacon, 6 Del. 
2 


il S.C. 


Tll—Van Horn v. /Stautz, 297 Ill: 
530, 181 NH 153 [rev on other grounds 
217 Ill. A. 601]; Robinson v. Harvey, 


82 Ill. 58; Carondelet Iron Works y. 
Moore, 78 Ill. 65; Reed v. Hastings, 
61 Ill. 266; Wheeler v. Reed, 36 Ill. 


81; Adams v. Johnson, 15 Ill. 345; 
Hawkins v. Berry, 10 Ill. 36. 

Ind.—Smith v. Borden, 160 Ind. 223, 
66 NE 681; Long v. Anderson, 62 Ind. 
537; Bowman v. Clemmer, 50 Ind. 
10 


Iowa.—American Fruit Product Co. 
vy. Davenport Vinegar, etc., Works, 
172 Iowa 683, 154 NW 1081; Jack v. 
Des Moines, etc., R. Co., 58 Iowa 399, 
5 NW 537; Callanan v. Brown, 381 
Towa 333; Hughes v. Funston, 23 lowa 
257. 

Kan.—Clark Lumber Co. v. Kelley, 
17 can. e280, 20h Por: 


Ky.—McClintock v. Emick, 87 Ky. 


160, 7 SW 903, 9 KyL $95; Banfield 
v. Bruton, 7 B. Mon. 108. 
Me.—Randall v. Thornton, 43 Me. 


226, 69 AmD 56; Bryant v. Crosby, 


40 Me. 9 

Md.—Greer v. Whalen, 125 Md. 273, 
93 A 521; White Auto. Co. v. Dorsey, 
119 Md. 251, 86 A 617; Osgood v. Lew- 
is, 2 Harr. & G. 495. 


Mass.—Henshaw v. Robins, 9 Metc. 
83, 48 AmD 367. 

Mich.—Switzer v. Pinconning Mfg. 
Co., 59 Mich. 488, 26 NW 762. 

Miss.—Kinley v. Fitzpatrick, 5 Miss. 
59, 84 AmD 108. 

Mo.—Carter v. Black, 46 Mo. 384; 
C. A. Wood Preserver Co. v. Spring- 
field Gas, etc., Co., (A.) 243 SW 239; 
Caruthersville Plumbing, etc., Co. v. 
Lloyd, (A.) 240 SW 8388; Blair v. Hall, 
(A.) 201 SW 945; Detjen v. Moerschel 
Brewing Co., 157 Mo. A. 614, 138 SW 
696; Anthony v. Potts, 63 Mo. A. 517. 

Nebr.—Unland v. Garton, 48 Nebr. 
202, 66 NW 1130; Erskine v. Swanson, 
45 Nebr. 767, 64 NW 216; Patrick v. 
Leach, 8 Nebr. 530, 1 NW 853. 

N. Y.—Brown v. Tuttle, 66 Barb. 
169; Richardson v. Mason, 53 Barb. 
COUs wa Wiarrenv vs) Vener bel tira Hee): 
Smith 202; Petty v. Fish, 30 Misc. 
828, 61 NYS 1127 [aff 31 Misc. 639, 
63 NYS 192]; Udell v. Sarafian, 19 
Mise. 542, 48 NYS 1092; Jones v. 
Mayer, 16 Misc. 586, 38 NYS 801; 
Cook v. Moseley, 13 Wend. 277; Whit- 
ney v. Sutton, 10 Wend. 411; Roberts 
v. Morgan, 2 Cow. 438; Chapman v. 
Murch, 19 Johns. 290, 10 AmD 227. 

N.,D.—Larson v. Calder, 16 N. D. 

248, 118 NW 103. 
- Okl.—Calloway v. Wrench, 73 Okl. 
155,° 175 P 209;\ St. Louis- Cordage 
Mills v. Western Supply Co., 54 Okl. 
757, 154 P 646; Frey v. Failes, 37 Okl. 
297, 132 P 342; Woolsey v. Zieglar, 32 
OL (15123 SEL eae 

Pa.—West Republic Min. Co. v. 
Jones, 108 Pa. 55; Warren v. Phila- 
delphia Coal Co., 83 Pa. 437; Jackson 
v. Wetherill, 7 Serg. & R. 480; Arm- 
strong v. Descalzi, 48 Pa. Super. yates 
Joseph v. Richardson, pape ah Fae Super. 
208, 88 WkKlyNC 487; Neilson v. Weth- 
erill, 1 Phila. 207; Matthews v. Hart- 
son, 3 Pittsb. 86. 

S. C.—Bryce v. Parker, 11 S. C. 337. 


Tenn,—Crescent Cotton Oil Co. v. 
Union Gin, ete., Co., 138 Tenn. 58, 195 
rik 770; McGregor v. Penn, 9. Yerg. 


BYP hires Seema v. Nickerson, 21 Wis. 

Eng.—Hopkins v. Tanqueray, 15 C. 
B. 130, 80 ECL 130, 139 Reprint 369; 
Stucley vy. Baily, 1 H. & C. 405, 158 
Reprint 948; Carter v. Crick, 4 H. & 
N. 412, 157 Reprint 899; Cave v. Cole- 
man, Uae i Onsinebe 

Ont.—Chisholm v. Proudfoot, 15 U. 
GQ B28. 

“While the word ‘warrant,’ especial- 
ly where the contract of sale of the 
chattel is reduced to writing, is most 
generally and appropriately used, still 
the term is not absolutely necessary 
to express a warranty by the seller.” 
eee v. Borden, 160 Ind. 223, 66 NE 

[a] “Warrranted.’—‘The term 
warranted need not be employed.” 
Prideaux v. McMurray, 2 F. & F. 225, 
175 Reprint 1034, 

[b] “‘I promise’ that the matter 
is so, is as well as if the words were, 


‘I will warrant that it is so.’” Mor- 
rill v. Wallace, 9 N. H. 111, 115. 
50. Cal.—Morris v. Fiat Motor 


Sales Co., 32 Cal. A. 315, 162 P 663. 


to eee v. Clemmer, 50 Ind. 
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essary. It is not necessary, in order to constitute 
a warranty, that the word “warrant” shall be used ;*°® 
nor the word “warranty,”®° nor 
“oyarantee,”®? nor “undertake,”°* nor “represent,”>* 


“promise,”°? nor 


Iowa.—American Fruit Product Co. 
v. Davenport Vinegar, etc., Works, 
173 Iowa 683, 154 NW 1031; Four 
Tract. Auto Co. v. Hurni, 156 Iowa 
725, 187 NW. 1014; Schlichting vy. 


Rowell, 140 Iowa 731, 119 NW 151; 
Latham v. Shipley, 86 Iowa 543, 53 
NW 342. 


Minn.—Johnson vy. Foley Milling, 
etc., Co., 147 Minn. 34, 179 NW 488; 
Skoog Vv. Mayer Bros. Co., 122 Minn. 
209, 142 NW 193; Meshbesher v. 
Channellene Oil, ete., Co., 107 Minn. 
104, 119 NW 428, 131 AmSR 441; 
Warder v. Bowen, 31 Minn. 335, 17 
NW 943. 


Mo.—Holman v. West, (A.) 215 SW 
766; Chappell v. Boram, 159 Mo. A. 
442, 141 SW 19; Alvin Fruit, etc., 
Assoc. v. Hartman, 146 Mo. A. ' 
123 SW 957; Haines v. Neece, 116 
Mo, A. 499, 92 SW 919; Danforth v. 
Crookshanks, 68 Mo, A. 311. 


ee Parr ein etiae vy. Jennison, 66 
Mont. 516, 214 P 67. 


N. Y.—Heath Dry Gas Co- Hurd, 
LOS) N.Y... 2556986 INES 25 ‘LRANS 
160; Fairbanks Canning ‘Co. v. Metz- 
eer 18 Ne YS 260; 23 RNG ace 
AmSR 753; Hawkins v. Pemberton, 
51 N. Y. 198, 10 AmR 595, 44 HowPr 
102 [rev 29 N. Y. Super. 42, 35 How 
Pr 376]; Petty v. Fish, 30 Misc. 828, 
GIy NYS S11279 {atti 3h Mise! 7396s 
Udell v. Sarafian, 19 Misc. 
542, 48 NYS 1092; Jones v. Mayer, 
16 Misc. 586, 38 NYS 801. 


N. C.—Henson v. King, 48 N. C. 419. 


Okl.—Calloway v. Wrench, 73 Okl, 
155,, 175;-21209;; .Brey..v.) Palless sot 
Okl. 297, 132 P 342; Woolsey v. Zieg- 
lar, 32, Okl. 715,.123 P 164. 


Pa.—Weimer vy. Clement, 37 Pa. 
147, 78 AmD 411; Armstrong vy. Des- 
calzi, 48 Pa. Super. 171. 


Tex.—Ellis v. paetck, 34 Tex. Civ. 
A. 256, 78 SW 71 


Va.—Herron v. aa eaah 87 Va. 289, 
12 SE 674. 


Wis.—Hoffman v. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916. 


Eng.—Schawel v. Reade, [1913] 2 
ne aye ane vy. Coleman, 8 L. J. K. 


51. Hopkins’ v. Tanqueray, 15 C. 
B. 130, 80 ECL 130, 139 Reprint 369. 


52. Schlichting y. Rowell, 140 
Iowa, 731, 119 NW 151; Clark Lums 
ber Co. v. Kelley, 117 Kan. 285, 231 P 
71; Chappell v. Boram, 159 Mo. A. 
442, 141 SW 19. 


[a] Use of word “guaranty” rath- 
er than “warrant” in a contract drawn 
by business men presumably un- 
familiar with the technical distinc- 
tion in the signficance of the two 
words, is not sufficient to show that 
what was intended was a mere guar- 
anty, or contract of indemnity, rath- 
er than a contract of warranty. Ac- 
cumulator Co. vy. Dubuque St. R. Co., 
64 Fed. 70, 12 CCA 37; Gay Oil Co: 


v. Roach, 93 Ark. 454, 125 Sw 122, _ 


137 AmSR 96, 02:7 LRANS 914; Hot- 
N-Kold Corp. v. Todd, 105 Cal. A. 
718, 288 P 687; American Fruit Prod- 
uct’ Cowen. ‘Davenport Vinegar, etc., 
Works, 172 Iowa 683, 154 NW 1031: 
Freeport State Bank v. Cape Girar- 
deau, ete., R. Co., 172 Mo. ins 662, 155 
SW 1111; General Motors Truck Co. 
v. Shepard Co., 47 R. I. 88, 129 A 825 
[motion for rearg den 47 Reo hs 
130 A 593]; Bowser y. Schwartz, 153 
Wis. 408, 140 NW 51. 

53. Stucley v. Baily, 1 H. & C. 405, 
158 Reprint 943. 


54. Clark Lumber Co. 


v. Kelley, 
117 Kan. 285, 231 © 71; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nor any precisely equivalent expression;®® and the 
fact that a stipulation in the contract of sale is spe- 
cifically called a “warranty” does not of itself estab- 
lish. that the agreement thus referred to is a war- 


55. Cal.—Morris v. Fiat Motor 
Sales Co., 32 Cal. A. 315, 162 P 663. 


lowa.—Callanan v. Brown, 31 Iowa 


Me.—Bryant v. Crosby, 40 Me. 9. 


Minn.—Johnson vy. Foley Milling, 
. ete., Co., 147 Minn. 34, 179 NW 488; 
Skoog v. Mayer Bros. Co., 122 Minn. 
209, 142 NW 193; 
31 Minn, 335, 17 NW 943. 


Mo.—Carter v, Black, 46 Mo. 384. 


a C.—Bryce v. Parker, 11 S. C. 


Va.—Herron v. Dibrell, 87 Va. 289, 
12 SE 674. 


aoe v. Nickerson, 21 Wis. 


Ont.—Chisholm v. Proudfoot, 15 U. 
Gs Ba203. 


56. Elgin Jewelry Co. v. Estes, 
122 Ga. 807, 50 SE 939; White v. Mer- 
eantile Jewelry Co., 6 Ga. A. 860, 65 
SE 1075; Martin v. Shoub, 62 Ind. A. 
586, 113 NE 3884; Featherstone v. 
Price, 76 Mise. 1, 136 NYS 321; El- 
liott Supply Co. v. Hanson, 39 S. D. 
570, 165 NW 991, 992. See De Sew- 
hanberg v. Buchanan, 5 C. C. P. 343, 
24 ECL 597, 172 Reprint 1004 (where 
the word “warrant” was claimed to 
have been used with, reference to 
goods, and it was left to the jury to 
say whether a warranty was in fact 
given). - 


“To name something a warranty 
does not make it such.” Elliott Sup- 
ply Co. v. Hanson, supra. 


[a] Rule applied.—(1) Where an 
agreement in a written contract of 
sale was called a ‘‘warranty” and 
claimed to exclude implied warran- 
ties, the agreement thus designated 
being in substance one for the ex- 
change of unsatisfactory items in the 
lot purchased for others of like qual- 
ity and kind, and hence not of the 
character of a warranty, the implied 
warranties were enforced despite the 
term used to describe the stipulation 
in question, Elgin Jewelry Co. v. 
Estes, 122 Ga. 807, 50 SE 939; Elliott 
Supply Co. v. Hanson, 39 S. D. 570, 
165 NW 991. (2) Where, during the 
negotiations for a sale, the seller 
made representations with reference 
to the property, in some of which he 
used the word “warrant,” but which 
were understood by the parties mere- 
ly as an inducement to the sale, and 
not as entering into the contract, 
such representations were not war- 
ranties nor so merged into the writ- 
ten contract finally entered into as 
to preclude the buyer’s recovering by 
reason of such misrepresentations. 
Martin v. Shoub, 62 Ind. A. 586, 113 
NE 384. 


57. ‘U. S.—Shippen v. Bowen, 122 
UW. S515)" SCt71283, 30 L. ed. 1772. 


Ark.—Ives v. Anderson Engine, 
ete., Co., 173 Ark. 112, 292 Sw 111; 
Warren v. Granger, 151 Ark. 453, 236 
SW 607; Cornish v. Friedman, 94 
Ark, 282, 126 SW 1079. 


Cal.—Lehner vy. Germain Seed, etc., 
Co., 193 Cal. 782, 222 P 834; Miller v. 
Germain Seed, etce., Co., 193 Cal. 62, 
999 "PSl7, 32 ALR 1215; Bancroftiv. 
San Francisco Tool Co., 120 Cal. 228, 
52 P 496, 5 Cal. Unrep. Cas. 586, 47 
P 684; McLennan v. Ohmen, 75 Cal. 
558, 17 P 687; Polhemus v. Heiman, 
45 Cal. 573; Moore v. McKinlay, 5 
Cal. 471; Cole v. Weber, 69 Cal. A. 
394, 231 P 358; Brock v. Newmark 
Grain Co., 64 Cal. A. 577, 222 P 195; 
Griswold v. Morrison, 53 Cal. A. 93, 
200 P 62; Morris v. Fiat Motor Sales 
Co., 32 Cal. A. 315, 162 P 663; Coats 
v. Hord, 29 Cal. A. 115, 154 P 491, 


Warder v. Bowen,. 


SALES 


Colo.—Denver Suburban Homes, 
See. v. Fugate, 63 Colo. 423, 168 


Conn.—Batholomew  y. Bushnell, 


20 Conn. 271, 52 AmD 338. 


Del.—Loper vy. Lingo, 29 Del. 170, 
97 A 585; Houghton vy. Alpha Process 
Co., 28 Del. 383, 93 A 669; Dietrich 
v. Badders, 27 Del. 499, 90 A 47; Col- 
lins v. Tigner, 21 Del. 345, 60 A 978; 
Cummins v. Ennis, 20 Del. 424, 56 A 
377; O’Neal v: Bacon, 6 Del. 215. 


Ga.—Burge v. Stroberg, 42 Ga. 88; 
Terhune v. Dever, 36 Ga. 648. 


Ill.—Van Horn vy. Stautz, 297 Ill. 
530, 181 NE 153 [rev on other grounds 
217 Till. A. 601]; Sparling v. Marks, 
86 Ill. 125; Robinson v. Harvey, 82 
Ill. 58; Carondelet Iron Works v. 
Moore, 78 Ill. 65; Thorne vy. Mc- 
Veagh, 75 Ill. 81; Reed v. Hastings, 
61 Ill. 266; Adams v. Johnson, 15 Ill. 
345; Hawkins v. Berry, 10 Ill. 36; 
Towell v. Gatewood, 3 Ill. 22, 33 AmD 
347; Forster v. Peer, 120,111. A.: 199; 
White v. Gresham, 52 Ill. A. 399. See 
Able Transfer Co. v. William E. Die 
Co.,, 192 Ill. A.\ 14. 


Ind.—Smith v. Borden, 160 Ind. 
223, 66 NE 681; Bowman v. Clemmer, 
eoeaaas 10; Jones v. Quick, 28 Ind. 

Iowa.—Risser v. Cox, 187 Iowa 990, 
174 NW 701; ‘Conkling v. Standard 
Oil Co., 138 Iowa 596, 116 NW 822; 
McGrew v. Forsythe, 31 Iowa 179. 


Ky.—Stanley v. Day, 185 Ky. 372, 
215 SW 175; McClintock v. Emick, 
ST PES 6 OF TS WV 9035 Oo) veya 199/15 


Henshaw v. Robbins, 9 Metc. 83, 43) 


AmD 367; Lamme v. Gregg, 1 Metc. 
444, 71 AmD 489; Bayse v. Briscoe, 
13 B. Mon. 474; Bacon vy. Brown, 3 
Bibb 35. 


Me.—Randall v. Thornton, 
226, 69 AmD 56. 


Md.—Greer v. Whalen, 125 Md. 278, 
93 A 521; White Auto. Co. v. Dorsey, 
119 Ma. 251; 86, A! 617; Osgood  v: 
Lewis, 2 Harr. & G. 495, 18 AmD 317. 


Mich.—Switzer v. Pinconning Mfg. 
Co., 59 Mich. 488, 26 NW 762. 


Minn.—J. I. Case Threshing-Mach. 
ay v. McKinnon, 82 Minn. 75, 84 NW 
646. / 


Miss.—Otts v. Alderson, 18 Miss. 
476; Kinley v. Fitzpatrick, 5 Miss. 
59, 34 AmD 108, 


Mo.—Carter v. Black, 46 Mo. 384; 
Lindsay v. Davis, 30 Mo. 406; Steel 
v. Brown, 19 Mo, 312;° C..A. Wood 
Preserver Co. v. Springfield Gas, etc., 
Co., (A.) 243 SW 239; Davis v. Cra- 
mer, 188 Mo. A. 718, 176 SW 468; 
Chappell v. Boram, 159 Mo. A. 442, 
141 SW 19; Detjen v. Moerschel 
Brewing Co., 157 Mo. A, 614, 138.SW 
696; Wertheimer-Swarts Shoe Co. 
v, McDonald, 138 Mo. A. 328, 122 SW 
5; Haines v. Neece, 116 Mo. A. 499, 
92 SW 919; Young v. Van Natta, 113 
Mo. A. 550, 88 SW 128. 


Mont.—Lundquist v. Jennison, 66 
Mont. 516, 214 P 67; Kircher v. Con- 
rad, 9 Mont. 191, 23 P 74, 18 AmSR 
731, 7 LRA 471. 


43 Me. 


Nebr.—Little vy. Woodworth, 8 
Nebr. 281. 

N. H.—Morrill v. Wallace, 9 N. H. 
shall 


N. Y.—Heath Dry Gas Co. v. Hurd, 
193 N. Y. 255, 86 NE 18; Fairbank 
Canning Co. v. Metzger, 118 N. Y. 
260, 23 NE 372, 16 AmSR,. 1753; 
Lumbrazo v. Woodruff, 229 App. Div. 
407, 242 NYS 335; Money v. Fisher, 


92 Hun 347, 36 NYS 862; Wilbur v,. 
Cartright, 44 Barb. 536; Rogers v. 
Ackerman, 22 Barb. 134; Carley v. 
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ranty.>*> No particular form of words need be used 
in order to create a warranty;°* any words are suffi- 
cient which show the intention of the parties.°® 


[§ 683] (c) Expression Orally or in Writing. It 


Wilkins, 6 Barb. 557; 
Smith, 4 Daly 277; 
Mackey, 1 Hilt. 266; Warren v. Van 
Pelt, 4 BH. Ds, Smith 202; Petty “v. 
Fish, 31 Misc. 739, 63 NYS 192 [aff 
30 Misc. 828, 61 NYS 1127]; Amer- 
ican Writing Mach. Co. v. Bushnell, 
9 Mise. 462, 30 NYS 228; Harburger 
v. Stern, 189 NYS 74; Magegioros v. 
Edson, 164 NYS 377; Stumpp, etc., 
Co. v. Lynber, 84 NYS 912; Oneida 
Mfg. Soc. v. Lawrence, 4 Cow. 440; 
Swett v. Colgate, 20 Johns. 196, 11 
AmD 266. , 


N. C.—Hodges v. Smith, 158 N. C. 
256, 73 SE .807, 159 N. C. 525, 75 SBE 
726; Woodridge v. Brown, 149 N. C. 
299, 62 SE 1076; Wrenn v. Morgan, 
148 N. C. 101, 61 SE 641; Foggart 
v. Blackweller, 26 N. C. 238. 


Oh.—Warne v. Bond, 30 O. CG. A. 
510; Tillyer v. Van Cleve Glass Co., 
Maher Cir:. Ci799, /t OheaCire Deez 


Okl.—Calloway v. Wrench, 73 Okl. 
155, 175 P 209; St. Louis Cordage 
Mills v. Western Supply Co., 54 Okl. 
757, 154 P 646; Frey v. Failes, 38 
Okl. 297, 132 P 342; Woolsey v. 
Zieglar, 32 Okl.. 715, 123 P 164. 


Pa.—West Republic Min. Co. v. 
Jones, 108 Pa. 55;. Warren v. Phil- 
adelphia Coal Co., 83 Pa. 437; Jack- 
son v. Wetherill, 7 Serge. & R. 480; 
Pyott v. Baltz, 38 Pa. Super. 608; 
McAllister v. Morgan, 29 Pa. Super. 
476; Herman v. Brinker, 17 Pa. Su- 
per. 177; Joseph v. Richardson, 2 Pa. 
Super. 208; Neilson v. Wetherill, 1 
Phila. 207. 


R. I—Ingraham v. Union R. Co.,. 
TOM RVs. So Gs33 Aer s tok 


Tenn.—Crescent Cotton Oil Co. v. 
Union Gin, etc., Co., 138 Tenn. 38, 195 
ery 770; McGregor v. Penn, 9 Yerg. 


Tex.—HEl Paso, etc., R. Co. v. Hichel, 
(Ciy.” As) .180: Sw 922: Marreli vive 
ey oA ink 61 Tex. Civ. A. 30, 128 SW 


Utah.—Jorgensen v. Gessell Pressed 
Brick Co., 45 Utah /31,. 141% P 460: 
AnnCas1917C 309. 


Vt.—Foster v. Caldwell, 18 Vt. 176; 
Wason v. Rowe, 16 Vt. 525; Beeman 
Vv. Buck, 3 Vt. 53, 21 AmD 571° , 


Va.—Reese v. Bates, 94 Va. 321, 
26 SE 865; Herron v. Dibrell, 87 Va. 
289, 12 SH 674; Mason vy. Chappell, 
15 Grattn (56 Van ota. 


W. Va.—Kemble v, Wiltison, 92 W. 
Va. 32, 114 SE 369. 


Wis.—Hoffman vy. Dixon, 105 Wis. 
315,, 81 NW: 491, -76 AmSR . 916; 
Austin v. Nickerson, 21 Wis. 542. 


Eng.—Hort v. Newry, 1 Li J. 
B. iO) So 2345) Gee hy, sbucas lle 
TD RGD IN: SSao Oil. 


“Po.-constitute; ian warranty; oo veaee 
the law does not require . that 
the word ‘warrant’ be used, or that 
any other word or verbal form be 
employed.” Detjen v. Moerschel 
pee Co., 157 Mo. A. 614, 1388 SW 


“The intention of the defendants to 
warrant for the purpose of 
inducing the purchase, and the re- 
liance of plaintiff upon the represen- 
tations made to that end, are suffi- 
cient to constitute an express war- 
ranty without the use of formal 
words.” Young v. Van Natta, 113 
Mo. A. 550, 88 SW 123, 124. 


“To constitute an express war- 
FOMtY jae no set form of words 
is required.” Jackson v. Wetherill, 
7 Serge. & R. (Pa.) 480, 482. 

58. Stanley v. Day, 185 Ky...362, 
215 SW 175. . 


Murray v. 
Blakeman_ v. 


K. 
L. 
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is not essential that a warranty in the sale of chat- 
tels be in writing;°® the contract of warranty may 
be valid whether oral or written.®° 
representations or assertions as to property sold were 
in writing does not constitute them warranties any 
more than if such statements were made orally.®+ 
An undertaking with respect to goods sold which is 
in part printed and in part written may constitute 


a warranty.®? 


[§ 684] (d) Affirmations and Representations as 


59. Ala.—Parker v. McFerrin, 103 
Ala. 132, 15 S 518. 

Iowa.—Hoopes v. F. H. Simpson 
Fruit Co., 180 Iowa 833, 161 NW 629; 
Conkling v. Standard Oil Co., 1388 
Iowa 596, 116 NW 822. 


Ky.—Lamme y. Gregg, 1 Metc. 444, 
71 AmD 489, 


Minn.—Johnson vy. Foley Milling, 
ete., Co., 147 Minn. 34, 179 NW 488. 


Mo.—Detjen y. Moerschel Brewing 
Co., 157 Mo. A. 614, 138 SW 696. 


N. Y¥.—Chapin v. Dobson, 78 N. Y. 
74, 34 AmR 512; Blaisdell Mach. Co. 
vy. Brasher Breakwater Co., 70 Misc. 
257, 126 NYS 634. 


Okl.—Calloway v. Wrench, 73 Okl. 
155, 175 P 209; Frey v. Failes, 37 
Okl. 297, 182 P 342; Woolsey v. Zieg- 
lar, 32 Okl. 175, 123 P 164. 


[a]. Reason for rule.—The lan- 
guage means the same thing, whether 
written or oral, and uniformity of 
decision, as well as the rights of the 
parties, requires the same construc- 
tion and effect to be given both kinds 
of contract. Lamme v. Gregg, 1 
Metc, een 444, 71 AmD 489. 


60. Ark.—Warren v. Granger, 151 
Ark. 453, 236 SW 607. 


Iowa.—Hoopes v. F. H. Simpson 
Fruit Co., 180 Iowa 833, 161 NW 629. 


Ky.—McClintock v. Emick, 87 Ky. 
160, 7 SW 903, 9 KyL 995; Lamme v. 
Gregg, 1 Metc. 444, 71 AmD 489, 


CNLehi ee v. Burney, 10 Miss. 
583. 


Mo.—Lindsay v. Davis, 30 Mo. 406. 


N. Y.—Chapin v. Dobson, 78 N. Y. 
74, 34 AmR 512; Blaisdell Mach. Co. 
v. Brasher Breakwater Co., 70 Misc. 
257, 126 NYS 634. 


Tex.—Seale v, 
3 SW (2d) 563. 


[a] Affirmations, whether written 
or oral, are as effectual in the one 
case as in the other to constitute 
warranty. McClintock v. Emick, 87 
Ky. 160, 7 SW 903, 9 KyL 995; Lam- 
me v. Gregg, 1 Metc. (Ky.) 444, 71 
AmD 489. 


[b] Agreement to give written 
warranty as oral warranty.—(1) 
Where a Seller of goods orally prom- 
ises the buyer at the sale to give a 
written warranty of the goods, al- 
though he never executes such an 
instrument, his agreement to give it 
may be taken as an oral warranty at 
the sale to the extent of the prom- 
ised written warranty. Cameron v. 
McIntyre, 35 Ont. L. 206, 9 OntWN 
305, 26 DomLR 638. (2) Sufficiency 
of consideration for written warran- 
ty subsequent to sale in accordance 
with oral agreement to warrant at 
time of sale see supra § 680 note 30. 


Schultz, (Civ. <A.) 


61. Smith v. Frazer, 144 Ga. 85, 
86 SE 225. 
62. Hefner v. Haynes, 89 Iowa 


616, 57 NW 421. 

[a] Seller’s signature.—The fact 
that the seller’s signature to an of- 
fer of warranty, accepted by the buy- 
er, is printed does not invalidate the 
warranty. Grieb v. Cole, 60 Mich. 
397, 2 NIW -579, 1 AmSR 533. See 
Cedar Rapids First Nat. Bank Vv. 


SALES 


Warranties. 


The fact that 


[§§ 683-684 


According to some earlier decisions, an 
affirmation or representation as to the property sold 
could not constitute a warranty ;°* but their doctrine 
has been rejected by later decisions®* and -disap- 
proved in other jurisdictions.°® And it is now com- 
monly recognized that a representation or affirmation 
respecting property sold may be given in such terms 
and under such circumstances as to enter into the 


bargain as a warranty.°® 


Erickson, 20 Nebr. 580, 31 NW 387 
(agreement with printed signature 
held to be a warranty). 


63. Bacon v. Brown, 3 Bibb (Ky.) 
35; Seixas v. Woods, 2 Cai, (N. Y.) 
43'S Bond = vee Clark, «sou Vite eos 
Chandler v. Lopus, Cro. Jac. 4, 79 
Reprint 3; Prideaux v. McMurray, 2 
Be 225s o) Reprint 103845 See 
Smith v. Miller, 2 Bibb (Ky.) 616 
(asserting that affirmations may not 
of themselves be warranties, but de- 
ciding the particular case on the 
ground that a formal warranty oc- 
curred in conjunction with the rep- 
resentations),. 


[a] In Pennsylvania (1) the rule 
remained established that an affirma- 
tion might be taken into considera- 
tion in determining. whether there 
was a warranty (Holmes v. Tyson, 
147,,Pa. 305, 23 A 564, 15 LRA, 209; 
Pyott v. Baltz, 38 Pa. Super. 608; 
McAllister v. Morgan, 29 Pa. Super. 
476; Herman v. Brinker, 17 Pa. Su- 
per. 177; Neilson v. Wetherill, 1 
Phila. 207; Benhead v. Scott, 1 Phila. 
84), (2) but it could not constitute 
a warranty (Holmes v. Tyson, 147 
Pa. 305, 23 A 564, 15 LRA 209; Whit- 
aker v. Eastwick, 75 Pa. 229; Weimer 
v. Clement, 87 Pa. 147, 78 AmD 411; 
Wetherill v. Neilson, 20 Pa. 448, 59 
AmD 741; Jackson vy. Wetherill, 7 
Serge. & R. 480; Wilkinson vy. Stettler, 
46 Pa. Super. 407; Pyott v. Baltz, 38 
Pa. Super. 608; McAllister v. Morgan, 
29° Pa. Super. 476; Krauskopf_v. 
Pennypack Yarn Finishing Co., 26 Pa. 
Super. 506; Herman v. Brinker, 17 
Pa, Super. 177; Strawbridge v. Haw- 
thorne, 38 Pa. Co. 444; Blakeslee Mfg. 


Co. v. Hilton, 18 Pa. Co. 553; Macbeth 
V.. bee, 5 "Pas Co.; 2253 “Neilson! Vv. 
Wetherill, 1 Phila. 207; Benhead v. 


Scott, 1 Phila. 84; Matthews v. Hart- 
son, 3 Pittsb. 86. See Hardy v. An- 
derson, 7 Kulp 396 [representation of 
a horse’s character for work was no 
warranty]), (3) nor even evidence of 
one (Holmes v. Tyson, 147 Pa. 305, 
23 A 5664, 15 LRA 209; Weimer v. 
Clement, 37 Pa. 147, 78 AmD 411; 
McAllister vy. Morgan, 29 Pa. Super. 
476; Krauskopf v. Pennypack Yarn 
Finishing Co., 26 Pa. Super. 506; 
Strawbridge v. Hawthorne, 38 Pa. 
Co. 444; Neilson v. Wetherill, 1 
Phila. 207; Benhead v. Scott, 1 Phila. 
84; Matthews v. Hartson, 3 Pittsb. 
86); (4) but the adoption of the 
Uniform Sales Act, with its provi- 
sion to the effect that an affirmation 
of fact.or promise by the seller re- 
lating to the goods is an express 
warranty if the natural tendency of 
such affirmation or promise is to in- 
duce the purchase, has operated so 
that, Since its passage, an affirmation 
may amount to a warranty (Mont- 
gomery Fdy., etc., Co. v. Hall Plane- 
tary Thread Milling Mach. Co., 282 
Pa, 212, 127 A 688; Yonker v. Vaneer, 
Si Pa.| Supers /157: o Valentines wv, 
Krumrine, 9 Pa. Dist. & Co. 156. But 
see Michelin Tire Co. v. Schulz, 295 
Pa. 140, 145 A 67 [following and cit- 
ing the earlier Pennsylvania rule and 
the cases declaring it, without any 
reference to this provision of the 
Uniform Sales Act, although refer- 
ring to another provision thereof on 
another point]; Walker v. Kirk, 72 
Pa. Super. 534 [stating and applying 


Character of affirmation in general. The tendency | 


the rule prevailing before adoption 


of the Uniform Sales Act in an opin- 
ion handed down after its adoption, 
but wherein no mention is made of 
the act and it does not appear wheth- 
er the sale in question occurred be- 
fore or after adoption]). 


64. McClintock v. Emick, 87 Ky. 
160, 7 SW 903; 9 Kyl 995; Lamme v. 
Gregg, 1 Mete. (Ky.) 444, 71 AmD 
489; White v. Miller, 71 N. Y. 118, 
27 AmR 13 [rev on other grounds 7 
Hun 427]; Hawkins vy. Pemberton, 
51 N. Y. 198, 10 AmR 595, 44 HowPr 
102 [rev 29 N. Y. Super. 42, 35 How 
Prvsnels 


65. Me.—Randall v. Thornton, 43 
Me. 226, 69 AmD 56. 


Mass.—Hastings v. Lovering, 2 
Pick. 214, 13 AmD 420; Bradford v. 
Manly, 13 Mass. 139, 7 AmD 122. 


ERE H.—Morrill v. Wallace, 9 N. H. 


rE premeyes ae v. Speake, 23 Tex. 
Vt.—Hobart v. OuBE: 63 Vt. 363, 
21 A 612, 12 LRA 693. 


Wash.—Springfield Shingle Co. v. 
Edgecomb Mill Co., 52 Wash. 620, 
sae P 233, 35 LRANS 258. 


Wis.—Hoffman vy. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916. 


See Wolcott v. Mount, 38 N. J. L. 
496, 20 AmR 425 (the early New York 
cases misapplied’ the English rule, 
which had merely been announced 
with reference to a matter of plead- 
ing). 

66. Ala.—Claghorn v. Lingo, 62 
Re 230; Barnett v. Stanton, 2 Ala. 

Ark.—Ives v. Anderson Engine, 
ete, Co, Lis CA 1125 2.928 Siva eiotite 
Warren v. Granger, 151 Ark. 453, 236 
SW 607. 


Cal.—Lehner v. Germain Seed, etc., 


Co.;_ 193 Cal. 782; 222° RP 834: Miller 
v. Germain Seed, etc., Co., 193 Cal. 
62) 222" P 817; 332 ALR wl2tos Conte 


Ve Eord, e29 "Cala Ay loy 1b4ePesoae 
Colo.—Lorraine Mfg. Co. v. Allen 


Mfg. Co., 77 Colo. 156, 234 P 1055. 
Del.—Houghton vy. Alpha Process 
Go., 28) Delo, 383, 93) Ay 6695, Ey renvs 


Causey, 4 Del. 425. 


Ga.—Turner v. Clarke, 143 Ga. 44, 
84 SE 116. 

Ill.— Robinson v. Harvey, 82 Ill. 58; 
Reed v. Hastings, 61 Ill. 266. See 
Able Transfer Co. v. William E. Die 
Co; 2925 TN Awe 4: f 

Ind.—Kemp v. Mays, 73 Ind. A, 214, 
127 NE 156. 

Iowa.—Risser v. Cox, 187 Iowa 990, 
174 NW 701; Schlichting v. Rowell, 
140 Iowa 731, 119 NW 151; Wingate 
v. Johnson, 126 Iowa 154, 101 NW 
751; Stevens v. Bradley, 89 Iowa’ 174, 
56 NW 429; Forcheimer vy. Stewart, 
65 Iowa 593, 22 NW 886, 54 AmR 30; 
Hughes v. Funston, 23 lowa 257. 

Ky.—Chestnut v. Ohler, 112 SW 
1101; Lamme y. Gregg, 1 Metc. 444, 
71 AmD 489; Dickens v. Williams, 
2 B. Mon. 374. 

Me.—Randall vy. Thornton, 43 Me. 
226, 69 AmD 56. 


Mass.—Hastings v. lLovering, 2 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 684] 


of the modern cases, it has been said, 
responsibility of the seller to construe every affirma- 
tion by him to be a warranty,®’ and there is author- 
whatever a seller repre- 
sents at the time of the sale as to the property is an 


ity that, broadly speaking, 


Pick. 214; 13 AmD 420. : 
Mich.—Littlejohn v. Sample, 173 

Mich. 419, 139 NW 38; Murphy v. 

McGraw, 74 Mich. 318, 41 NW 917. 


Minn.—Meshbesher v. Channellene 
Oil, ete., Co., 107 Minn, 104, 119 NW 
428, 1381 AmSR 441; Brown v. Doyle, 
69 Minn. 548, 72 NW 814; Warder 
v. Bowen, 31 Minn. 335; 17 NW 943. 


Miss.—Orgill v. Everett, 138 Miss. 
213, 103 S 82; Kinley v. Fitzpatrick, 

5 Miss. 59, 34 AmD 108. 

Mo.—Levine v. Hochman, 217 Mo. 
A. 76, 273 SW 204; C. A. Wood Pre- 
server Co. v. Springfield Gas, etc., 
Co., (A.) 248 SW 239; Caruthersville 
Plambing ete... Ca: i 
240 SW 8388; Blair v. 
SW 945; Davis v. Cramer, 
A. 718, 176 SW 468; Burns v. Limer- 


jek, 178°) Mo, Aj 114557165 (“SW - 1166; 
Chappell v. Boram, 159 Mo. A. 442, 
141- Sw 19; Detjen v. Moerschel 


Brewing Co., 157 Mo. A. 614, 138 SW 
696; Haines v. Neece, 116 Mo. A. 499, 
92 SW 919; Moore v. Koger, 113 Mo. 
A. 423, 87 SW 602; Danforth v. Crook- 
shanks, 68 Mo. A. 311; Ransberger 
Voting 55. Mos 2A. i621. 


Mont.—Lundquist v. Jennison, 
Mont. 516, 214 P 67. 


Nebr.—Little  v. 
Nebr. 281. 


fate H.—Morrill v. Wallace, 9 N. H. 
Bi bs 


N. J.—E. O. Painter Fertilizer Co. 
v. Kil-Tone Co., 105 N. J. L. 109, 143 
A 332; Wolcott v. Mount, 38 N. J. 
L. 496, 20 AmR 425. 


N. Y.—Hawkins v. Pemberton, 51 
N. Y. 198, 10 AmR 595, 44 HowPr 102 
[rev 29 N. Super. 42, 35 HowPr 
3876]; Morris Run Coal "Co. vy. Car- 
thage Sulphite Pulp, ete., Co., 210 
App. Div. 678, 206 NYS 676 [aff 242 
W.2¥. 567,152" NE 430]; ‘Brown Vv. 
Tuttle, 66 Barb. 169; Morgan v. 
Powers, 66 Barb. 35; Lawton v. Keil, 
61 Barb. 558; Rogers v. Ackerman, 
22 Barb. 134; Debany v. Rosenthal, 
152 NYS 1043; Whitney v. Sutton, 10 


66 


Woodworth, 8 


Wend. 411; Roberts v. Morgan, 2 
Cow. 438; Cramer v. Bradshaw, 10 
Johns. 484. 


N. C.—Swift v. Meekins, 179 N. C. 


173, 102. SE 138; Hodges v..Smith, 
ASNT Cee DO, ao 5 One Loo! Ni GC. 
525, 75 SE 726; Horton v. Green, 66 
N. C. 596; Baum v. Stevens, 24 N. C. 
411. But see Erwin v. Maxwell, 7 
IN: ©. 241,°9° AmD) 602 “Cwhere’ it is 


said that a warranty will not be im- 
plied by a mere affirmation of the 
kind, quality, or value of the article 
sold, nor where the subject is of 
dubious value, on which common 
judgment might be deceived). 


N. D.—Farmers’ Nat. Bank vy. Tu- 
dor, rc N. D. 200, 183 NW 845. 


Okl.—St. Louis Cordage Mills v. 
Western Supply .Co., 54 Okl. 757, 154 
P 646. 

R. I.—La Fluer v. Berman, 45 R. I. 
458, 123 A 445. 

Ss. Sper SNe Ayer, 80 S. C. 292, 
61 SE 55 

Hy eae es v. Speake, 
429; Bolt v. State Sav. Bank, 
ALL SW LiLo. 


Utah.—Jorgensen v. Gessel Pressed 
Brick Co., 45 Utah 31, 141 P 460, Ann 
Cas1917C 309. 


Wis.—Hoffman v. 


28) Lex: 
(Civ. 


Dixon, 105 Wis. 


815, 81 NW 491, 76 AmSR 916; Wink- 
ler v. Patten, 57 Wis. 405, 15 NW 
380; Austin v. Nickerson, 21 Wis. 
542. 


Eng.—Heilbut v. Buckleton, [1913] 


SALES 


is to enlarge the | 


with respect to 


A. C. 30; Power v. Barham, 4 A. & 
EB. 473, 31 ECL 216, 111 Reprint 865; 
Peraival v. Oldacre, 18 C. B. N. S. 
398, 114 ECL 3898, 144 Reprint 499; 
Lomi v. Tucker, 4 C. & P. 15, 19 ECL 
385, 172 Reprint 586; Stucley  v. 
Baily, 1 H. & C. 405, 158 Reprint 943; 
Cave ev..Coleman> 3% L.-J. Ki Ba0: 
S. 25; Medina v. Stoughton, 1 Salk. 
210, .91' Reprint 188, 1 Ld.-Raym. 
593, 91 Reprint 1297. : 

Alta.—De Wynter v. Fulton, 8 Alta. 
Ty, 224, 


Ont.—Wood v. Anderson, 33 Ont. 
Ee 143, 7 OntwN ‘731; > McKay ‘w. 
Davey, 28 Ont. L. 322, 4 OntWN 903, 
12 DomLR 458; Chisholm v. Proud- 
LOOT SW) ese @ rss 203. 


See Chicago v. Procter, etc., Co., 
9 F. (2d) 286 (statement held war- 
ranty rather than mere exception to 
provisions of preceding paragraph). 

“Where the representation is posi- 
tive, and relates to a matter of fact, 
it constitutes a warranty.’ Robin- 
son v. Harvey, 82 Ill. 58, 60; Reed 
v. Hastings, 61 Ill. 266, 267. 


“Words which on the face of them 
appear to be simple representations 
of fact may if the context so im- 
plies, import a contract of warranty.” 
ayer v. Buckleton, [1913] A. C. 


“Tt is sufficient if there be a posi- 
tive representation of the state of 
the thing sold or an express affirma- 
tion of its quality.” Blair v. Hall, 
(Mo. A.) 201 SW 945, 947. 

[a] “Affirmation” or “assertion.” 
—In the sense in which the words 
are used in this connection, it makes 
no difference whether the _ seller’s 
statement be an affirmation or an 


assertion. Little v. Woodworth, 8 
Nebr. 281. 
{b] Affirmations as to character 


of goods sold, as well as those with 
respect to its quality and condition, 
may constitute warranties. Hawkins 
v. Pemberton, 51 N. Y. 198, 10 AmR 
595, 44 HowPr 102 [rev 29 N. Y. Su- 
per. 42, 35 HowPr 376]. 


[ce] Rule applied.—(1) An affir- 
mation that a jack was ‘a good and 
sure foal getter,” unqualified by any 
other statement, should be stipula- 
tory and as importing into the agree- 
ment a covenant of warranty that 
it was so. Dickens v. Williams, 2 
B. Mon. (Ky.) 374. (2) Where, dur- 
ing negotiations for the sale of a 
horse, the seller told the buyer what 
work it had done*‘and said that it 
eould work well enough then, this 
is a warranty of the ability of the 
horse to labor. Morgan v. Powers, 
66 Barb. (N. Y.) 35. 


{d] Affirmations as to past events. 
—An affirmation as to things which 
occurred a great many years ago, 
if so made as to enter into a con- 
tract, may constitute a warranty. 
Power v. Barham, 4 A. & E. 473, 31 
ECL 216, 111 Reprint 865. 


[e] Declarations at auction sale 
may be warranties. Stevens v. Brad- 
ley, 89 Iowa 174, 56 NW 429. 


{[f] Second hand _  articles.—The 
fact that an article is second hand 
and known to be such, does not of 
itself prevent affirmations as to it 
from constituting an express war- 
ranty. Butte Floral Co. v. Reed, 65 
Montirelocmeell om soZog Waller vs 
Ayer, 80 S. C. 292, 61 SE 557; Kemble 
v. Wiltison, 92 W. Va. 32, 114 SE 
369. 


‘[g] Specific warranty not neces- 
sary.—Not only need there be no 
formal words of warranty, but an 


amounts to a warranty.’° 
a representation 
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express warranty;®® but there is other authority to 
the contrary,®°® and of course, not every affirmation 


the goods made pending the sale 
The question of whether 
is a warranty depends on its having 


affirmation, in order to cover specific 
defects as they, develop, need not be 
specifically framed to mention the 
defects to be included, it being suf- 
ficient if the general affirmation ex- 
tends to them, although they are not 
particularized. Farmers’ Nat. Bank 
v. Tudor, 48 N. D. 200, 183 NW 845. 


67. Cal.—Hackett v. Lewis, 36 Cal, 
BORG Si louie, nak Luitweiler Pump- 
ing Engine Co. v. Ukian Water, etc., 
Corwle Cal Ay LIS, yuo. POs eibes 

Ga.—Burge v. Stroberg,, Af: Ga. 88; 
Terhune v. Dever, 36 Ga. . 


Ky.—Lamme vy. Gregg, i weet Ie 444, 
71 AmD 489. 


N. D.—lLarson v. Calder, 16 N. D. 
248, 113 NW 103, 106. 


Oh.—Tillyer v. Van Cleve Glass 
Cees i3: Oh.-Cirs Ct 99) Vi On weir. Dee, 

See Hobart v. Young, 63 Vt. 363, 
21 A 612, 12 LRA 693 (latterly courts 
have manifested a strong tendency 
to construe the seller’s affirmations 
liberally in favor of the purchaser 
and to treat them as _ warranties 
whenever the language will bear that 
construction). 

“A&A gradual change in the construc- 
tion of statements and representa- 
tions made on the sale of personal 
property seems to have taken place, 
and the courts are now much more 
liberal in their construction of such 
representations than formerly. The 
modern tendency seems more strong- 
ly in favor of the purchaser.” Lar- 
son v. Calder, supra. 

“The general tendency of the later 
authorities is to construe liberally in 
favor of the buyer language used by 
the seller in making affirmations re- 
specting the quality of his goods, and 
to treat such affirmations as war- 
ranties when such an inference is 
at all reasonable.” Luitweiler 
Pumping Engine Co. v. Ukian Water, 


otc Cos 16" Caley ATS TOS iad One 
68. Cal.—Brock v. Newmark Grain 
Co.,,64 Cal. A.i577, 222°P 195; 


Del.—Dietrich v. Badders, 27 Del. 
499, 90 A 47; Collins v. Tigner, 21 
Del. 345, 60 A 978; Cummins v. En- 
nis, 20 Del. 424, 56 A 377; Burton 
Vee vouns,.5) Deli 233. 


Mass.—Henshaw v. Robins, 9 Metc. 
83, 43 AmD 367. 

N. Y.—Hawkins v. Pemberton, 51 
N. Y. 198, 10 AmR 595, 44 HowPr 102; 
Heath. Dry Gas Co. v. Hurd, 124 App. 
Div. 68, 108 NYS 410 [aff 193 N. Y. 
255, 86 NE 18, 25 LRANS 160]; Chap- 
met v. Murch, 19 Johns. 289, 10 AmD 


Tenn.—McGregor 
74. 


Va.—Herron v. Dibrell, 87 Va. 289, 
12 SE 674. 


Eng.—Wood v. Smith, 4 C. & P. 45, 
19 BCL 399, 172 Reprint 600. 


69. Jones v. Quick, 28 Ind. 125; 
Jackson v. Wetherill, 7 Serge. & R. 
(Pa.) 480. See Kemble v. Wiltison, 
92 W. Va. 32, 114 SE 369, 371 (“Any 
affirmation made by the séller of per- 
sonal property . at the time 
of the sale, or during the negotiations 
resulting in the sale will be treated 
as a warranty, unless it appears that 
the purchaser did not rely thereon in 
making the contract’). 


70. Ark.—James v. Bocage, 45 Ark. 
284, 


Cal.—Moore v. McKinlay, 5 Cal. 471. 
Del.—O'Neal v. Bacon, 6 Del. 215. 
Ga.—Turner v. Clarke, 143 Ga. 44, 


v.'Penn, 9 Yerg. 
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been affirmed as a fact;7! it must have been under- 
stood by the parties as having that character,’? it 
must be positive and unequivocal’® and not merely 


84 SE 116; 
648. 


Ill.—Ender v. Scott, 11 Ill. 35. 


Ind.—Jones v. Quick, 28 Ind. 125; 
House v. Fort, 4 Blackf. 293. 


Iowa.—Jackson v. Mott, 76 Iowa 
263, 41 NW 12; McGrew v. Forsythe, 
31 Iowa 179; Tewkesbury v. Bennett, 
31 Iowa 83. 

Md.—Taymon vy. Mitchell, 1 Md. Ch. 
496. 


Mich.—Littlejohn v. 
Mich. 419, 139 NW 38. 


Minn.—Zimmerman v. 
Minn. 367,10 NW 139. 


Mo.—Matlock v. Meyers, 64 Mo. 
531; Lindsay v. Davis, 30 Mo. 406; 
Boston vy. Alexander, 185 Mo. A. 16, 
171 SW 582; Chappell v. Boram, 159 
Mo. A. 442, 141 SW 19; Ransberger 
v. Ing, 55 Mo. A. 621. 


- Mont.—Jones v. 
Mont. 168, 145 P 949. 


Nebr.—Patrick v. Leach, 8 Nebr. 
530, 1 NW 853. 


N. Y.—Featherstone v. Price, 76 
Mise. 1, 186 NYS 321; Stumpp, etc., 
Co. v. Lynber, 84 NYS 912. 


N. C.—Woodridge v. Brown, 149 N. 
C. 299, 62 SH 1076; Horton v. Green, 
66 N. C. 596; Baum v. Stevens, 24 N. 
Cc. 411. 

Vt.—Enger v. Dawley, 62 Vt. 164, 
19 A 478, 479; Richardson v. Grandy, 
49 Vt. 22; Foster v. Caldwell, 18 Vt. 
176. 


Wis.—Smith yv. Reed, 141 Wis. 483, 
124 NW 489. 


Eng.—Kain v. Old, 2 B. & C. 627, 
9 ECL 274, 107 Reprint 517. 


“To constitute a representation a 
warranty, it must have been so in- 
tended and understood by the parties, 
both vendor and vendee .. . or 
intended by the parties as a part of 
the contract . . or have formed 
the basis of the ‘contract. mu) Emger v. 
Dawley, supra. 


[a] Simple representation. of 
soundness does not import absolutely 
a stipulation of the existence of that 
quality. Horton v. Green, 66 N. C. 
596; Baum v. Stevens, 24 N. C. 411. 


[b] Specifications expressly stated 
not to be warranties by other provi- 
sions of the contract in which they 
are incorporated are not to be treated 
as warranties. Ivey-Dale-Owen Co, 
vy. Worthington Co., 29 F. (2d) 280. 


71. Alexander v. Stone, 29 Cal. A. 
488, 156 P 998; Sparling v. Marks, 86 
Te 2255p, warson Ww.) Calder..16 IN: Db: 
248, 113 NW 103; Power v. Barham, 
4A. & B. 473, 31 ECL 216, 111 Reprint 
865. And see cases infra notes 72- 
74. 

72. Cal.—Griswold v. Morrison, 53 
Cal. A. 93, 200 'P 62. 


Iowa.—Tewkesbury v. Bennett, 31 
Iowa 838. 

Mo.—-Lindsay v. Davis, 30 Mo, 406. 

N. Y.—Rogers v. Ackerman, 22 
Barb. 134; Fiss, etc., Horse Co. y. 
Schwartzchild, 121 NYS 292; Coates 
v. Harvey, 10 NYSt 276; Oneida Mfg. 
Soc. v. Lawrence, 4 Cow. 440. 

Vt.—Bond v. Clark, 35 Vt. 577. 

73. U.S.—Sleeper v. Wood, 60 Fed. 
888, 9 CCA 289. 

Axk.—Kull v. Noble, 178 Ark. 496, 
10 SW (2d) 902. 

Ga.—Bullard vy. Brewer, 
918, 45 SH 711. . 


Terhune v. Dever, 36 Ga. 


Sample, 173 


Morrow, 28 


Armstrong, 50 


118 Ga. 
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Tll.—Towell v. Gatewood, 3 Ill. 22, 


33 AmD 347; Forster v. Peer, 120 Ill. 
A. 199: 

Md.—Taymon v. Mitchell, 1 Md. 
Ch. 496. 


Mo.—Anthony v. Potts, 63 Mo. A. 
S17: 


N. Y.—Hawkins v. Pemberton, 51 N. 
Y. 198, 44 HowPr 102, 10 AmR 585 
[rev 29 N. Y. Super. 42, 35 HowPr 
376]; Fiss, etc., Horse Co. v. Schwartz- 
child, 121 NYS 292; Coates v. Harvey, 
10 NYSt 276; Oneida Mfg. Soc. v. 
Lawrence, 4 Cow. 440. See Harbur- 
ger ww,. Stern,: 139 sNiWvSe-74,, 15 (@4ex= 
press and direct’); Maggioros v. Ed- 
son, 164 NYS 377 (to same effect). 

Okl.—Woolsey v. Zieglar, 32 Okl. 
(15,223), Po l64, 


vVt.—Wason vy. Rowe, 16 Vt. 525. 


Eng.—Dunlop v. Waugh, Peake N, 
P, 167, 170 Reprint 117. 


Newfoundl.—Feehan v. McLean, 4 
Newfoundl. 42. 


“Something is necessary that shall 
be certain, and expressive of the in- 
tention of the vendor. There must be 
something positive and unequivocal 
concerning the thing sold, which the 
vendee relies upon, -and which is un- 
derstood by the parties, as an abso- 
lute assertion concerning the condi- 
tion or quality of the thing sold.” 
Wason v. Rowe, 16 Vt. 525 


[a] Affirmation expressly referred 
to particular source of information.— 
(1) Where the owners of a vessel by 
public advertisement offered the ship 
for sale ‘“‘burden per register 159 
tons,’ which was purchased under a 
bill of sale declaring the ship to be 
of the specified burden and setting 
forth the certificate of registry, and 
a subsequent official measurement 
for a new register disclosed that she 
was of a less burden, the seller was 
not liable in warranty, the affirma- 
tion being no absolute representation 
as to tonnage, but only of her ton- 
nage as ascertained by registry, 
which is the basis of all subsequent 
contracts respecting the ship. Fie- 
han v. McLean, 4 Newfoundl. 42. (2) 
Where the seller of a horse, not 
knowing its age, but having a writ- 
ten pedigree which he received with 
him, sells him as a horse of the age 
Stated in.the pedigree, at the same 
time stating he knows nothing of 
him, but what he has learned from 
the pedigree, stating its contents, 
this is no. warranty. Dunlop vy. 
awe Peake N. P. 167, 170 Reprint 


[b} Indirect statements.—(1) A 
statement by an agent, in selling the 
goods of his principal, that he has 
authority from the principal to war- 
rant the goods sold, does not of it- 
self constitute a warranty in law. 
Wilcox v. Henderson, 64 Ala, 535. 
(2) Where a note given for the price 
of a horse stated that it was given 
for a horse ‘a little thick- winded, a 
such words did not amount to an ex- 
press warranty that the horse was 


sound, and that the little’ thick- 
windedness would not hurt it. Bul- 
lard v. Brewer, 118 Ga. 918, 45 SE 
CEL, 


[ce] Approximation of quantity.— 
as Although it is possible for state- 
ments of quantity to constitute war- 
ranties (see cases supra § 674 note 
80[g]), yet where nothing appears 
in the particular facts requiring that 
they be given that effect, a war- 
ranty will not result from an ex- 
pression which is on its face a mere 
approximation or estimate, such as 


.(3) or a given quantity 
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a vague, ambiguous, and indefinite statement of the 
seller regarding the property.** A representation of 
fact made to induce the sale, and to be relied on, 


that there is ‘‘about” a given quanti- 
ty of goods Reais. Vala Sss OG 
S. 168, 24 ed. 622; Braden Vv. 
Mitchell, 59 “Gal, A. 29, (210) P 1435 
London Electric Co. vy. Eckert, 40 
Ont. L.. 208, 12 OntWN 320), 

“say about’ a given quantity 
Connel v. Murphy, L. R. 5 P. C. 2038), 
“more or 
less” (Brawley v. U. S., supra; Bra- 
den v. Mitchell, supra; Boston Book 
Co. vy. Canada Law Book Co., Ltd., 48 
Ont. L. 2388; London Electric Co. v. 
Eckert, supra), ¢4) or where the fig- 
ures are expressly stated to be ‘“‘ap- 


proximate” Lipshitz v. U. S., 269 U. 
S. 590, 46 SCt 45, 70 L. ed. 175; Bra- 
den v. Mitchell, 59 Cal. A. 29, 210 


P 48) (5) or to be “estimated” (Big- 
lione v. Bronge, 193 ,Cal..167, 219 PB 
69; Bautovic v. Great Southern 
Lumber Co., 129 La. 857, 56 S 1026, 
AnnCasi913B 848), (6) especially 
where there are other facts confizrm- 
atory of this, Such aS were an en- 
tire lot of goods, identified by refer- 
ence to independent circumstances, is 
the subject matter of the sale as a 
mass, (lipshitz vz. Us. S.,.ssupran 
Brawley v... Us 'S.,. 96 U..S.-168%, 24 
L. ed. 622; Biglione v. Bronge, su- 
pra; Braden v. Mitchell, supra; Lon- 
don Electric Co. v. Hekert, 40 Ont. L. 
208, 12 OntWN 320), (7) particular- 
ly if the buyer is not purchasing for 
any special purpose requiring an 
amount the same or similar to that 
mentioned (London Electrie Co. v. 
Hekert, supra), (8) or as where, de- 
spite the reference to a mentioned 
aggregate quantity, the price is fixed 
at so much per unit rather than at 
a definite lump sum (Boston Book Co. 
v. Canada Law Book Co., Ltd., 48 
Ont. L. 238), (9) or as where the 
contract is an executory agreement 
to sell all of a certain commodity 
produced within a certain time, which 
should prove to satisfy certain par- 
ticularly specified qualifications (Mc- 
Connel v. Murphy, L. R. 5 P. C. 208); 
(10) but even an expression in such 
language may constitute a warran- 
ty if, in connection with other terms 
in the contract and circumstances 
proper to show intention, it appears 
that its true nature is that of a posi- 
tive affirmation that the quantity of 
the property sold is substantially 
equal to the figure named (Bourne 
v. Seymour, 16 C. B. 337, 81 ECL 337, 
139 Reprint 788). 


[d] Contract for shipment f. o. b. 
a certain point is not a warranty 
that the article sold is to be manu- 
factured at the point of shipment. 
ne os Milling Co. v. Cusimano, 4 La. 


74 Texas Star Flour Mills Co, v. 
Moore, 177 Fed: 744; Warren v. 
Granger, 151 Ark. 453, 286 SW 607; 
Wiggin v. Butcher, 154 Mass. 447, 
28 NE 677; Hogins v. Plympton, 11 
Pick. (Mass. ) 97; Hawes v. Law- 
rence, 4_N. Y. 3845 [aff 5 N. Y. Super, 
WO Ss MiSs ele aetOnSe = -Oo. mys 
Schwartzchild, 121 NYS 292. See 
Webb v. Steiner, 113 Mo. A. 482, 87 
SW 618 (where an indefinite and am- 
biguous statement justified the court 
in refusing to instruct that it was a 
warranty as a matter of law). 


[a] TIllustration.—Where a firm 
writes to its agent, with regard to 
the condition of a lot of hams shipped 
to the agent, that “there is an occa- 
sional ham sour in the marrow,” but 
that the hams as a body were not 
sour, which letter the agent showed! 
to a proposed buyer of the hams, the 
statement contained in the letter was 
too indefinite to constitute a warran- 
ty that less than a third of the hams 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and which is relied on by the buyer, is a warranty’® | unless accompanied by an express statement that it 


were sour in the marrow. Wiggin 
v. Butcher, 154 Mass. 447, 28 NE 677. 


[b] “On or about.”—A statement 
that the subject matter of sale was 
shipped “on or about” a certain date, 
being vague and uncertain, must be 
taken to indicate a mere expression 
of the belief, and that the representa- 
tion is not a warranty. Hawes v. 
Lawrence, 4 N. Y. 345 [aff 5 N. Y. 
Super, 193]. 

75. U. S.—Shippen v. Bowen, 122 
Ur5S. 675,.° SCt 1283,.30°L..ed. 1172 
[rev 48 Fed. 659, 4 McCrary 59]. 

Ala.—Riddle v. Webb, 110 Ala. 599, 
18 S 323. . 

Ark.—Ives v. Anderson Engine, 
eten Co, 173 CArki W126 292) SW Allis: 
Warren v. Granger, 151 Ark. 453, 236 
SW 607; Cornish v. Friedman, 94 
Ark, 282, 126 SW 1079; Sauerman v. 
Simmons, 74 Ark. 563, 86 SW 429. 


Cal.—Lehner v. Germain Seed, etc., 
Cos 193 Cal. 7827 222-P 834; Miller v. 
Germain Seed, etc., Co., 193 Cal. 62, 
222 P 817, 82 ALR 1215; Hackett v. 
Lewis; 36 Cal. A. 687, 173 P 111; Mor- 
ris v. Fiat Motor Sales Co., 32 Cal. A. 
315, 162 P 663 [cit Cyc]; Luitweiler 
Pumping Engine Co. v. Ukian Water, 
Stes Colne Cali Asei9s,1 (116) PP T07; 
Ae 

Conn.—Burnham v. Sherwood, 56 
Conn. 2200-4, ALT: 


Del.—Loper v. Lingo, 29 Del. 170, 
97 A 585; Houghton v. Alpha Process 
Co., 28 Del. 383, 93 A 669; Virginia 
Kid Co. v. New Castle Leather Co., 
27 Del. 511, 89 A 367; Dietrich v. Bad- 
ders, 27 Del. 499, 90 A 47; Collins v. 
Tigner, 21 Del. 345, 60 A 978; Cum- 
mins v. Ennis, 20 Del. 424, 56 A 377. 


Ga.—Smith v. Frazer, 144 Ga. 85, 
86 SE 225. See Terhune v. Dever, 36 
Ga. 648, 652 (“If the seller 


makes any misrepresentations, which 
are acted on by the opposite party, 
though done innocently, by mistake, it 
constitutes legal fraud, for which the 
seller is responsible. While such 
representations may not in law con- 
stitute an express warranty, yet, in- 
asmuch as fraud by one party, ac- 
companied with damage to the other, 
in all cases gives a right of action, 
3t may be laid down as a general rule, 
that all representations made by the 
seller, and acted on by the buyer, be- 
come in effect a warranty that the 
property is equal to the representa- 
tions’’). 

Ill.—Van Horn vy. Stautz, 297 IIl. 
530, 131 NE 153 [rev on other grounds 
217 Ill. A. 601]; Reed v. Hastings, 61 
Ill. 266. 

Ind.—Smith v. Borden, 160 Ind. 223, 
66 NE 681; Bowman v. Clemmer, 50 
Ind. 10. 


Towa.—American Fruit Pro'duct Co. 
v. Davenport Vinegar, etc., Works, 172 
Iowa 683, 154 NW 1031; Four Tract. 
Auto Co. v. Hurni, 156 Iowa 725, 137 
Nw 1014; Conkling v. Standard Oil 
Co., 138 Iowa 596, 116 NW 822; Win- 
gate v. Johnson, 126 Iowa 154; 101 
NW 751; Powell v. Chittick, 89 Iowa 
513, 56 NW 652; Carter v. Abbott, 33 
Towa 180; Tewkesbury v. Bennett, 31 
Towa 83; Hughes vy. Funston, 23 lowa 
257. 

Ky.—Coleman v. Sowders, 206 Ky. 
841, 268 SW 579; Stanley v. Day, 185 
Ky. 362, 215 SW 175 [cit Cyc]; Bar- 
nard v. Napier, 167 Ky. 824, 181 SW 
624; Harrigan v. Advance Thresher 
Co., 81 SW 261, 26 KyL 317; Bedford 
v. Magibben, 13 SW 1082, 12 KyL 
193; McClintock v. Emick, 87 Ky. 160, 
7 SW 903, 9 Kyl 995; Lamme v. 
Gregg, 1 Metc. 444, 71 AmD 489. 


Md.—Greer v. Whalen, 125 Md. 273, 
93 A 521; White Auto. Co. v. Dorsey, 
119 Nod. 25, 86. AY 6175) “Potomac 
Steamboat Co. v. Harlan, etc., Co., 66 
Md. 42, 4 A 903; Crenshaw v. Slye, 


52 Md. 140; Osgood v. Lewis, 2 Harr. 
& °G. “495,18 AmD 3317; Taymon v. 
Mitchell, 1 Md. Ch. 496. 


Mass.—Laline v. Hobbs, 255 Mass. 
189, 151 NE 59; Ireland v. Louis K. 
Liggett Co., 243 Mass. 243, 137 NE 
aan Harrington v. Smith, 138 Mass. 


Minn.—Baumgartner v. Glesener, 
171 Minn. 289, 214 NW 27; Orange 
Crush Co. v. Stacy Merrill Fruit Co., 
156 Minn. 436, 195 NW 147; Marsh v. 
Webber, 13 Minn. 109. 


Mo.—Carter v. Black, 46 Mo. 384; 
C. A. Wood Preserver Co. v. Spring- 
field Gas, etc., Co., (A.) 248 SW 239; 
Caruthersville Plumbing, etec., Co. v. 
Lloyd, (A.) 240 SW 838; Holman v. 
West,- (A.) 215 SW 766; Blair v. 
Hall, (A.) 201 SW 945; Davis v. Cra- 
mer, 188 Mo. A. 718, 176 SW 468; 
Burns. v. Limerick, 178 Mo. A. 145, 
165 SW 1166; Alvin Fruit, ete, As- 
soc. v. Hartman, 146 Mo. A. 155, 123 
SW 957; Wertheimer-Swarts Shoe Co. 
v. McDonald, 138 Mo. A. 328, 122 SW 
5; Haines vy. Neece, 116 Mo. A. 499, 
92°>SW 919; Young v. Van Natta, 113 
Mo. A. 5650;.88 SW 123; Faust -v. 
Koers, 111 Mo. A. 560, 86 SW 278. 


Nebr.—Burr v. Redhead, éte., Co., 
52 Nebr. 617, 72 NW 1058; Halliday 
v. Briggs, 15 Nebr. 219, 18 NW 55; 
Little v. Woodworth, 8 Nebr. 281. 


7 N. H.—Morrill v. Wallace, 9 N. H. 
ial 


N. Y.—Carley v. Wilkins, 6 Barb. 
557; Murray v. Smith, 4 Daly 277; 
Blakeman v. Mackay, 1 Hilt. 266; 


American Writing Mach. Co. v. Bush- 
nell, 9 Misc. 462, 30 NYS 228; Nay- 
lor v. McSwegan, 2 Misc. 255, 21 NYS 
ree Whitney v. Sutton, 10 Wend. 


N. C.—Hodges v. Smith, 158 N. C. 
256, 73-SE 807, 159 N. C. 525,.75 SE 
726; Wrenn v. Morgan, 148 N. C. 101, 


61 SE 641. See Smith v. Alphin, 150 
N. C. 425, 64 SE 210 (recognizing as 
“one of the decisive tests” of war- 
ranty whether the language “purport- 
ed to state a fact upon which it may 
be fairly presumed the seller expect- 
ed the buyer to rely, and upon which 
the buyer would ordinarily rely’’). 
Oh.—tTillyer v. Van Cleve Glass Co., 
goons Cinre Cin go, Ona Cir Dee 


Okl.—Calloway v. Wrench, 73 Okl. 
155, 175 P 209; Madden v. Graham, 
73 Okl. 28, 174 P 259; St. Louis Cord- 
age Mills v. Western Supply Co., 54 
Okl. 757, 154 P 646; Frey v. Failes, 
37 Okl. 297, 182 P 342; Woolsey v. 
Zieglar, 82 Okl. 715, 123 P 164. 


S. C.—Livingston v. Reid-Hart Parr 
Cos, 117 SViC.390, 109. SH 106: Mer vy. 
Jennings, 87 S. C. 87, 68 SE 1041; 
Bry cenve barker, da. S-'O..337, 


Tenn.—Crescent Cotton Oil Co. v. 
Union Gin, etc., Co., 138 Tenn. 58, 195 
SW 770; Waterbury v. Russell, 8 
Baxt. 159. 


Tex.—Blythe v. Speake, 23 Tex. 429; 
Roberts v. Roberts, (Civ. A.) 27 SW 
(2d)'880; Harrell v. McDuffie, 61 ‘lex. 
Civ. A. 30, 128 SW 1149. 


Utah.—Jorgensen Vv. 
Pressed Brick Co., 45 Utah 
P 460, AnnCas1917C 309. 


Gessell 
eae OC: 


Vt.—Hobart v. Young, 63 Vt. 368, 
21 A 612, 12 LRA 693; Crossman v. 
JoOnDSoOn, 63 Vita 833,022 A. 6O08e818 
LRA 678; Richardson v. Grandy, 49 
Vt. 22; Beeman v. Buck, 3 Vt. 53, 21 
AmD 571. 

Va.—Reese v. Bates, 94 Va. 321, 26 


SE 865; Herron v. Dibrell, 87 Va. 
289, 12 SE 674; Mason v. Chappell, 
16 Gratt; (56 Va.) 572. . 


Wash.—Huntington v. Lombard, 22 
Wash. 202, 60 P 414. See Northwest- 
ern Lumber Co. v. Callendar, 36 Wash. 
492, 79 P 30, 32 (‘‘where one who is 


not familiar with machinery is deal- 
ing with one who is, the representa- 
tions of the seller amount to a war- 


Tantys% Js 8s lt theupurchaser sré= 
lied on such statements as a war- 
ranty, and was induced thereby to 


make the purchase’’). 


Wis.—Hoffman v. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916; White 
v. Stelloh, 74 Wis. 435, 48 NW _ 99; 
Tenney v. Cowles, 67 Wis. 594, 31 NW 


221; Neave v. Arntz, 56 Wis. 174, 14 
NW 41; Austin v. Nickerson, 21 Wis. 
542. 5 


Eng.—Schawel v. Reade, [1913] 2 
Tr. 64. ; 


“A’ statement is made, it is acted 
upon, and it is made by the person 
who makes it for the purpose of the 
sale, that is, with the intention of 
bringing about the sale. I do not 
know what other ingredient is neces- 
sary to create a warranty.’ Schawel 
v., Reads, [1913] 2 Ir. 64, 84. 


. “That the sale of a chattel with any 
representation or positive affirmation 
of its quality and condition, made 
with the intention of being relied up- 
on and in fact relied upon, is an ex- 
press warranty for the breach of’ 
which an action will lie, has long been 
the law in English speaking com- 
munities. . The ‘decisive ques- 
tion is the real intention as to wheth- 
er the affirmation of fact was made 
for the purpose of inducing the pur- 
chase in the one instance, and wheth- 
er it was relied upon by the purchas- 
er in the other.” Wertheimer-Swarts 
Shoe Co. v. McDonald, 138 Mo. A. 328, 
122 SW 5. 


[a] Other statements.—(1) “If the 
vendor, at the time of the sale, af- 
firms a fact, as to the essential quali- 
ties of his goods, in clear and definite 
language, and the purchaser buys on 
the faith of such affirmation, that, 
we think, is an express warranty.” 
Henshaw v. Robins, 9 Metc. (Mass.) 
83, 88, 43 AmD 367. See to same ef- 
fect Randall v. Thornton, 43 Me. 226, 
69 AmD 56; Bryant v. Crosby, 40 Me. 
9,18. (2) “Any definite statement or 
affirmation as to the quality of the 
thing sold, made by the seller at the 
time, which it may reasonably be sup- 
posed was intended to induce the sale, 
and which is relied on by the purchas- 
er, may be regarded as constituting 
a warranty; and if the vendor at the 
time of the sale affirms a fact as to the 
quality of thing sold, in clear and in- 
telligible language, and the purchas- 
er buys on the faith of such affirma- 
tion, there is_an express warranty.” 
Ingraham v. Union R. Co., 19 R. I. 
356, 359, 33 A 875. (3) “It is suffi- 
cient that the terms used be such as 
to import a representation on which 
the seller intends that the buyer may 
rely, and on which the buyer does 
rely, that the article shall be of a cer- 
tain character or fulfil certain con- 
ditions.” Four Tract. Auto Co. v. 
Hurni, 156 Iowa 725, 137 NW-1014, 
1016. (4) “A representation, inten‘d- 
ed by the vendor as a warranty, and 
acted on as such by the vendee, 
amounts in law to a warranty.” 
Randall v. Rhodes, 20 F. Cas, No. 11,- 
556, 1 Curt. 90.. (5) “Any assertion 
of the vendor, concerning the article 
sold, if it be relied upon by the vendee 
and understood by both parties as an 
absolute assertion, and not merely an 
expression of opinion, will amount to 
a warranty.” Wilbur v. Cartright, 44 
Barbs CN. Y.)) 536, 538: 


[b] Affirmation as to stock of 
goods as warranty of separate item.— 
Where the seller at a public sale of 
a lot of property publicly stated .a 
certain fact as being true to all of 
the goods, and that any of the prop- 
erty which was defective in certain 
particulars would be so_ specified 
when sold, as to the property there- 
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is not so intended,*® at least if the representation is 
understood by the parties as an absolute assertion.77 
Whether 
amounts to a warranty or not is a question of the 
Every affirmation at the 


Intention of parties. 


intention of the parties.7§ 


upon sold without any statement 
about its being defective, there was 
a warranty that it was not defective 
in the specified particulars. Ingra- 
hamiiv. Union R. Co. 19 Ro 1. 356; 33 
A 875. 

[ce] Quality—(1) ‘Any distinct 
affirmation of quality, made by the 
owner ‘during a negotiation for the 
sale of chattels, which it may be sup- 
posed, was intended to cause the sale, 
and was operative in causing it, will 
constitute a warranty.’”’ Hughes v. 
Funston, 23 Iowa 257, 259. See to 
same effect Callanan v. Brown, 31 
Iowa 333; Herron y. Dibrell, 87 Va. 
289, 12, SE 674. (2) ‘An express af- 
firmation of quality intended to op- 
erate on the mind of a vendee, as an 
inducement to make a purchase and 
So operating, constitutes a warranty.” 
Potomac Steamboat Co. v. Harlan, 
etc., Co., 66 Md. 42, 4 A 9038. (3) “The 
rule of law is that any affirmation of 
the quality of the article, made at the 
time of the sale, intended as an as- 
surance of the fact stated, and re- 
lied on and acted on by the purchas- 
er, will constitute an express war- 
ranty.” Crenshaw v. Slye, 52 Md. 140, 
146 [quot Herron v. Dibrell, supra]. 
(4) “A clear representation of the 
quality of a thing sold, made by a 
seller to the purchaser as a part of 
the contract of sale, and relied upon 
by him is a warranty.” Meshbesher 
v. Channellene Oil, etce., Co., 107 Minn. 
104, 119 NW 428, 429, 181 AmSR 441. 
See to same effect Warder v. Bowen, 
31 Minn. 335, 17 NW 943. 

{d] Nature of warranty.—A war- 
ranty implied or inferred from the 
seller’s language in representing the 
character or quality of the thing sold, 
is not an implied warranty as that 
term is used with reference to a sale, 
but an express warranty. Four 
Tract. Auto Co. v. Hurni, 156 Iowa 
725, 187 NW 1014; McCarty v. Wil- 
liams, 58 Ind. A. 440, 108 NE 370; 
Murphy v. Gifford, 228 Mich. 287, 200 
NW 263; Alvin Fruit, etc., Assoc. v. 
Hartman, 146 Mo. A. 155, 123 SW 
957; Cramer v. Bradshaw, 10 Johns. 
(N. Y.) 484; Schawel v. Reade, [1913] 
2 Ir. 64. But see BE. O. Painter Fer- 
tilizer Co. v. Kil-Tone Co., 105 N. J. 
L. 109, 148 A 332 (“That such asser- 
tion constituted an implied warranty 
3 is clear’’). 


[e] Representation to third per- 
son.— Where a seller at an auction 
sale was asked by the auctioneer 
what was the matter with an item of 
the property, on which bidding was 
dull because of its poor appearance, 
and he answered that it was straight 
and all right, the whole being a 
scheme between the two to induce its 
sale, a buyer who bought, relying on 
the conversations, could avail himself 
of the seller’s aSsurance aS a war- 
ranty. Detjen v. Moerschel Brewing 
Co., 157 Mo. A. 614, 1388 SW 696. 


76. Luitweiler Pumping Engine 
Co. v. Ukiah Water, etc., Co., 16 Cal. 
Atos. topes Om: La. 

Disclaimer of warranty generally 
see infra § 698. 

77. Money v. Fisher, 92 Hun 347, 
36 NYS 862; Bond y. Clark, 35 Vt. 
577. 

78. Ala.—Barnes v. Blair, 16 Ala. 
i fa 

Ga.—Turner v. Clarke, 143 Ga. 44, 
84 SE 116. 

Ill. Van Horn v. Stautz, 297 IIl. 
530, 131 NE 153 [rev 217 Il. A. 601]; 


SALES 


an affirmation 


Materiality. 


Thorne v. McVeagh, 75 Ill. 81; 


Wheeler v. Reed, 36 Ill. 81; Forster 
v. Peer, 120 Ill. A. 199. See Able 
Transfer Co. v. William E. Dee Co., 


192. TE: AY 14: 

Ind.—House v. Fort, 4 Blackf. 293; 
Martin v. Shoub, 62 Ind. A. 586, 113 
NE 384. 

Minn.—Maxwell v. 
511, 27 NW 196. 

Mo.—Lindsay v. Davis, 30 Mo. 406; 
Wertheimer-Swarts Shoe Co. v. Mc- 
Donald, 138 Mo. A. 328, 
Anthony v. Potts, 
Ransberger v. Ing, 55 Mo. A. 621. 

Nebr.—Halliday v. Briggs, 15 Nebr. 
219, 18 NW 55. 

N. J.—Wolcott v. Mount, 38 N. J. 
L. 496, 20 AmR 425. 

N. Y¥.—Lumbrazo v. Woodruff, 229 
App. Div. 407, 242 NYS 335 [aff 256 
ING R92, io No 2b 

N. C.—Kime v. Riddle, 174 N. C. 
442, 93 SE 946; Henson v. King, 48 
N. ©. 419. 


Lee, 34 Minn. 


Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 


Tenn.—Crescent Cotton Oil Co. v. 


Union Gin, ete., Co., 138 Tenn.™58, 
195 SW 770. 

Va.—Reese v. Bates, 94 Va. 321, 26 
SE 865; Herron y. Dibrell, 87 Va. 
289, 12 SE 674, 677. 

Eng.—Heilbut v. Buckleton, oA 
AS O30; . Harrison sv. Knowles, tT 8] 
PKB 1608. 


“The true question is always the 
effect and intention of the statements 
made by the vendor.’”’ Herron vy. Di- 
brell, Supra. 


“Whether the representation or 
affirmation accompanying a Sale shall 
be regarded aS a warranty or as 
simplex commendatio, is a question 
to be solved by a search for the in- 
tention of the contracting parties.” 
Wolcott v. Mount, 38 N. J. L. 496, 
498, 20 AmR 425. 


79. Cal.-—Lehner y. Germain Seed, 
ete., Co., 198 Cal. 782, 222 P 834; Mil- 
ler v. Germain Seed, etc., Co., 193 Cal. 


62, ‘222 P 817; 32 ALR 1215;) McLen- 
nantv. ‘Ohmeny 7o (Cal. 7bb8, sie 68. 
Polhemus v. Heiman, 45 Cal. 573; 


Cole v. Weber, 69 Cal. A. 394, 231 P 
353; Morris. v. Fiat Motor Sales Co., 
$2 ‘Cale (AW 315) 1162) BAl663% 5 Coats “y. 
Hord,. 29 Cal.A. 126; 154 °P 490: 

Colo.—Denver Suburban Homes, 
ete., Co. v. Fugate, 63 Colo. 423, 168 
P 33) : 

Del.—O'Neil v. Bacon, 6 Del. 
Tyre v. Causey, 4 Del. 425. 


215; 


Ga. ge v. Stroberg, 42 Ga. 88; 
Terhune v. Dever, 36 Ga. 648. 
Iowa.—Powell v. Chittick, 89 Iowa 


513, 56 NW 652. 
re ee v. Bruton, 7 B. \Mon. 
108. 
Me.—Hillman vy. 

170. 
Mass.—Hastings v. 
Pick. 214, 18 AmD 420. 
Miss.—Otts v. Alderson, 

476. 
Mo.—Wertheimer-Swarts Shoe Co. 
v. McDonald, 138 Mo. A. 328, 122 SW 
5. See Detjen v. Moerschel Brewing 
Co.,.157 Mo, A. 614, 1388 SW 696 (at 
least where the defect is not discoy- 
erable upon inspection), 
N. Y.—Chapman v. 
Johns. 289, 10 AmD 227. 


N. C.—Hodges v. Smith, 158 N. C. 


Wilcox, 30 Me. 
Lovering, 2 


18 Miss. 


Murch, 19 


-warrant should be used. 


time of sale of personalty is a warranty, provided it 
appears in evidence to have been so intended,*® and 
conversely to make it a warranty, it must appear on 
evidence to have been so intended.®® 


An affirmation or representation in 


256, 73 SE 807, 159 N. C. 525, 75 SE 
22s Foggart v. Blackweller, 26 N. C. 


Oh.—Tillyer v. Van Cleve Glass 
Co 13 Oh. ‘Cir. 3Et. 99> i Ohz Girebee 


MT VorPenn,. 9" “Mere: 
Tex.—Barnum Wire, ete., Works v. 
Seley, 34 Tex: Giv. A: 47, 77 SWwi2s27, 
Vt.—Drew v. aed at 60 Vt. 401, 
15 A 100, 6 AmSR 122 


Va.—Reese v. Bates. 94 Va. 321, 
26 SE 865. 

Man.—Uhle “v. Kroeker, 37 Man. 
154, [1928] -1 DomLR_ 97, [1927] 3 
WestWkly 636. 

Ont.—Gardner_v. Merker, 43 Ont. 


L. 411, 44 DomLR 217. 


Sask. —Scramlin v. Phalen, 3 Sask. 
L. 194; Taylor’ v:, Poimnier, 1 Sask. L. 
204. See Winterburn Vv. Boon, 76: 
Sask. L. 177, 179 (‘Every affirmation 
as to the character of goods made 
at the time of the sale thereof is a 
warranty, provided it was so intend- 
ed and was relied upon by erie pur- 
chaser’’). 


“It is the intention, ana not the 
specific words used, which consti- 
tutes a warranty.” McGregor vy. 


Penn, 9 Yerg. (Tenn.) 74, 77. 


“Tt is not necessary that the word 
Any words 
of an import equivalent to it, and 
showing an intention of the parties 
that there should be a warranty, are 


sufficient.” Banfield v. Bruton, 7 B. 
Mon. (Ky.) 108, 109. 

[a] Rule applied.—Where~ the 
seller, in making his offer said, “We 


will give you a strictly first class 
job and hope to be favored witth your 


order, which will jhave our prompt. 
and best attention,’ whether the lan- 
guage in question was sufficient to 


create a warranty aS a matter of 
law, it was a warranty when the cir- 
cumstances showed that’ it was so 
intended. Barnum Wire, etc., Works 
Seeley: 34 Tex. Civ. A. 47, 77 SW 


[b] Misleading affirmation.— 
Where the seller of a horse warrant- 
ed it to be a certain number of years 
old without stating how much older 
it was, intending. this deliberately 
evasive statement to induce the buy- 
er to think it was only the age men- 
tioned and no more, this constituted 
a warranty of age. Burge vy. Stro- 
berg, 42 Ga. 88. 


[ec] Other statement.—A _ repre- 
sentation is a warranty if it is “in- 
tended and understood” by the par- 
ties as constituting one. Bagley v. 
Cleveland Rolling-Mill Co., 21 Fed. 
159; Lehner v. Germain Seed, etcs 
Co.,°193 Cal. 782,' 222 Pa834- Miller 
vy. Germain Seed, etc., Co., 193 Cal. 
62,9222 P 81%, 32 ALR 1215; Jones 
v. Quick, 28 Ind. 125; Schlichting Vv. 
Rowell, 140 Iowa 731, 119 NW :151; 
Warne v. Bond, 30 0. C. A. 510; Har- 
rell you Mebuiiers 6 la exc Civ. meAnes Os 
128 SW 1149. 


Right of seller to assert absence 
of intent see infra § 689. 


80. U. S.—Texas Star Flour Mills 
Co. v. Moore, 177 Fed, 744. 


Ala.—Barnes v. Blair, 16 Ala. 71; 
Burnett v. Stanton, 2 Ala. 181. 


Cal.—Lehner v. Germain Seed, etce., 


Co., 193 Cal, 4825222) P3834. Miller 
v. Germain Seed, ete., Co., 193 Cal. 
62,6222) P Siti 32) Alar 1215; William 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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order to constitute a warranty must be of a char- 
acter to enter into the essential elements of the con- 
_ tract*? and to constitute a substantial inducement 
to the purchase;** and any declaration which forms 
the sole basis of a sale is ordinarily to be regarded 


as a warranty.®3 


Knowledge of seller and ignorance of buyer.®+ 
may fairly be said that an affirmation is a warranty 
if a seller assumes to assert a fact of which the buyer 


A. Davis Co. v. Bertrand Seed Co., 94 
Cal. A. 281, 271 P 123; Couts v. Sper- 
Rgeiens. Cod 851 Cals Azer 156,..259h 


Del.—O’Neal v. ee Del. 215; 
5 


Tyre v. Causey, 4 Del 
Ga.—Terhune v. Dever, 36 Ga. 648. 
Ill.—Carondelet Iron Works v. 


Moore, 78 Ill. 65; Wheeler v. Reed, 
36 Ill. 81; Adams v. Johnson, 15 
Ill. 345; Phillips v. Vermillion, 91 
Til. A. 133. 


Ind.—Humphreys _ v. 


Comline, 8 
Blackf. 516; 
293. 


House v. Fort, 4 Blackf. 


Iowa.—Davis v. Berkheimer, 152 
Iowa 270, 132 NW 377; Schlichting 
v. Rowell, 140 Iowa 731, 119 NW 
eck McGrew v. Forsythe, 31 Iowa 


Mich.—Switzer v. Pinconning Mfg. 
Co., 59 Mich. 488, 26 NW 762. 


Miss.—Kinley v. Fitzpatrick, 5 
Miss. 59, 34 AmD 108. 


Mo.—Matlock v. Meyers, 64 Mo. 
531; Anthony v. Potts, 63 Mo. A. 517. 


Nebr.—Halliday Vv. Briggs, aS 
Nebr. 219, 18 NW 55. 


N. Y.—Warren v. Van Pelt, 4 E. D. 
Smith 202; Swett v. Colgate, 20 
Johns. 196, 11 AmD 266; Seixas v. 
Woods, 2 Cai. 48. 


N. C.—Hodges v. Smith, 158 N. C. 
20,7 Uo Sr SOU, 159 IN. Cy 526575 Sh 
T2265 Woodridge v. Brown, 149 N. C. 
299, 62 SE 1076; Horton v. Green, 66 
N. C. 596; Henson: v. King, 48 N. C. 
419; Baum vy. Stevens, 24 N. C. 411; 
ete v. Maxwell, 7 N. C. 241, 9 AmD 


Vt.—Bond v. 
Foster v. Caldwell, 


Va.—Mason vy. Chappell, 
(56 Va.) 572. 


Wis.—Baker v. Henderson, 24 Wis. 
09. 


Clank gt oo eV te 
18. Vit. 176, 


15 Gratt. 


Bld 


Sask.—Thomson vy. Bell, 3 Sask. L. 
170; Taylor v. Poirier, 1 Sask. L. 204. 
But see McClintock v. Emick, 87 Ky. 
160, 7 SW 903, 9 Kyl 995 (holding 
that no actual intention to warrant 
need exist nor need one be averred, 
but stating, somewhat more broadly, 
that no intention to warrant need ex- 
ist). 

“To give it the effect of a war- 
ranty, it must be shown... that the 
parties intended it to have that ef- 
fect.” McGrew v. Forsythe, 31 Iowa 
D7 Oe Os 


“Tt is necessary that such expres- 
sions should be used as to show the 
intention of the party to bind him- 
self to make good the quality of the 
articles as described or represented.” 
Carondelet Iron Works v. Moore, 78 
Ill. 65, 71. See to same effect Adams 
v. Johnson, 15 Ill. 345. 


“Unless it appears, that the words 
of affirmation were intended and un- 
derstood by the parties as a contract 
of warranty, they should be treated 
as a mere expression of opinion.” 
Foster v. Caldwell, 18 Vt. 176, 181. 


[a] Rule applied.—Where an auc- 
tioneer, during the sale, said, “Here 
is a nice lot of sound healthy sheep,” 
the statement of soundness was not 
a warranty where no intention to 
affirm that as a fact appeared. Mc- 
Grew v. Forsythe, 31 Iowa 179. 
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ments.8® 


Necessity for affirmation. 
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is ignorant and does not merely express an opinion,*®® 
at least where the seller is informed of the buyer’s 
ignorance of the fact and reliance on the state- 


It is essential, in order 


that there may be an express warranty without for- 


It 


81. Ala.—Battles v. 
Ala. A. 125, 82: S 573. 


Del.—Sipple v. Breen, 1 Del. 16. 


Ill.—Telluride Power Transmission 
Co. v. Crane, Co.,~ 208. Ill. 218,70 NE 
319 [aff 103 Ill. A. 647]. 


Me.—Randall v. Thornton, 43 Me. 
226, 69 AmD 56. 


Nebr.—Stryker v. Crane, 
690, 50 NW 11382. 


Eng.—Kain v. Old, 2 B. & C. 627, 
9 ECL 274, 107 Reprint 517. 


[a] Statements during former ne- 
gotiations for sale through common 
agent.—Where the buyer and the 
seller select a third person as a com- 
mon agent to settle the terms for a 
sale, and the seller makes assertions 
to such third person with reference 
to the property, but the negotiations 
fall through and the common agent 
withdraws, and later the buyer and 
the seller conclude a sale without 
his intermediation, the affirmations 
made to him are not warranties in 
the sale as. concluded. Sipple v. 
Breen, 1 Del. 16. 


82. Randall v. Thornton, 
226, 69 AmD 56. 


83. Drew v. Edmunds, 60 Vt. 401, 
15 A 100, 6 AmSR 122; Beals v. Olm- 
stead, 24 Vt. 114, 58 AmD 150. 


Purchase expressly made condition- 
al on property being warranted as 
represented see infra § 690. 


84. Buyer’s knowledge or oppor- 
tunity for knowledge generally see 
infra §§ 693-695. 


Knowledge and good faith of seller 
generally see infra § 691. 


85. Roberts v. Applegate, 153 111. 
210, 38 NE 676 [aff 48° Ill. A. 176]; 
BE. O. Painter Fertilizer Co. v. Kil- 
Tone Co., 105 N. J. L. 109, 143 A 332; 
Gardner v. Merker, 43 Onti DL: 411, 
44 DomLR 217; Wilson v. Shaver, 27 
Ont. L. 218, 4 OntWN 71, 8 DomLR 
627, 

86. Kenner v. Harding, 85 Ill. 264, 
28 AmR 615. 

87. Ala.—Englehardt v. 
83 Ala. 336,93 S.6380. 

Cal.—Lehner v. Germain Seed, etc., 
Co,,. 193 Cal. 782, 222° P 83455 Mil- 
ler v. Germain Seed, etc., Co., 193 
@alim6200222-P) 8k) 327 ADR d215s 
William A. Davis Co. v. Bertrand 
Seed Co;; 94 Cali A.9 231,271 Bs 123; 
Couts v. Sperry Flour’ Co., 85 Cal. 
A156, 2597 PR 108. 


Ill. Forster v. Peer, 
BIE 


Whitley, 17 


33 Nebr. 


43 Me. 


Clanton, 


2 Oa) AN 


Iowa.—Davis v. Berkheimer, 152 
Iowa 270, 132 NW 3877; Schlichting 
v. Rowell, 140 Iowa 731, 119 NW 151. 

Ky.—Carstarphen y. Graves, 1 A. 
K. Marsh. 435.: 

Mich.—Dinovo Fruit Co. v. Mc- 
Clintick, 214 Mich. 620, 183 NW 87. 

Miss.—Kinley v. Fitzpatrick, 5 
Miss. 59, 34 AmD 108. 

Mo.—Anthony v. Potts, 63 Mo. A. 
Bulge 


N. Y.—League Cycle Co. v. Abra- 


hams, 27 Misc. 548, 58 NYS 306; Har- 
burger v. Stern, 189 NYS ‘74. 
Okl.—Woolsey v. Zieglar, 32 Okl. 


715, 123, P 164. 


Tex.—Fulwiler Electric Co. v. -Mc- 
Gee, (Civ. A.) 211 SW 480. 


7155-123 P16 4. 


mal words, that there should be an affirmation®’ of 
a fact’® with reference to the thing sold.*® 
ing to some authority, the seller’s conduct in fur- 


Accord- 


Utah Pakor v. Latses, 60 Utah 38, 
206 P5538: 


GEE —Carver-Shadboth Co: Vv. 
Loch, 87 Wash. 453, 151 P 787, LRA 
1917G 1076 [quot Cyc]. 

Wis.—White v. Stelloh, 
425, 48 NW 99. 


[a] Rule applied.—(1) Where the 
buyer told the seller that he wanted 
a specific variety of barley and the 
seller replied that it was not a seed- 
house but had for sale northern 
grown barley which could be used 
for seed, this furnished no affirma- 
tion of any sort upon which a war- 
ranty of variety could be based. 
meee v. Sperry Flour Co., 85 Cal. 

156, 259 P 108. (2) Where the 
ee wired the seller to ship a car 
of watermelons “if good stock,’ and 
the seller replied ‘Will ship car,’ no 
express warranty was created. 
Dinovo Fruit Co. v. McClintick, 214 
Mich. 620, 183 NW 87. 


[b] Stipulation as to  price.— 
Where in a contract for the sale of 
varnish stipulations as to quality 
were followed by the words: ‘“Tur- 
pentine copal varnish at 65 cts. per 
gallon; turpentine japan dryer at 55 
cts. per gallon,” the letter terms were 
but stipulations as to price, and im- 
ported no warranty that the goods 
delivered should be articles known 
to the trade by those names, and aoe 
a_certain standard of quality. 
Witt v. Berry, 134 U. S. 306, 10 set 


74 Wis. 


536, 338 L. ed. 896. 
88. Ala.—-Englehardt v. Clanton, 
83, Ala. 336, 3 S 680; Wilcox v. 


Henderson, 64 Ala bed. 


Cal.—Lehner v. Germain Seed, etc., 
Corr 9s Cal y 82) 902 2M S34 aan 
ler’ v. Germain Seed, etc., Co., 193 
Cale 6251022 2 ea vSarines 2 ALR 1215; 
William <A. Davis Co. vy. Bertrand 
Seed) Co? 94" Cale A281 2 7 ep mes. 
Couts v. Sperry Flour Co., 85 Cal. 
A. 156, 259 P 108; Alexander v. Stone, 
29 Cal. A. 488, 156 P 998; Brackett 
v. Martens, 4 Cal. A. 249, 87 P 410. 


Ill.—Towell v. Gatewood, 3 Ill. 
33 AmD 347. aa 
Iowa.—Schlichting v. Rowell, 
Iowa 731, 119 NW 151. 
Miss.—Kinley -v. 
Miss. 59, 34 AmD 108 
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140 


Fitzpatrick, 5 


Y.—Harburger v. Stern, 189 
Nv 74; Coates v. Harvey, 10 NYSt 


Okl.—Woolsey y. Zieglar, 32 Okl. 


Wis.—White v. 
435, 48 NW 99. 


Ont.—Wilson vy. Shaver, 27 Ont. L. 
218, 4 OntWN 71, 8 DomLR 627. 


89. U. S.—Texas Star Flour Mills 
Co. v. Moore, 177 Fed. 744. 


Cal.—Lehner v. Germain Seed, etc., 
CoP 198 "Call 782!" 229") So4-eeani= 
ler v. Germain Seed, etc., Co., 193 
Cal S025 22a Odio ALR iAliays 
William A. Davis Co. v. Bertrand 
Seed Co.,-94 Cal. A. 281, 271 P 1238; 


Stelloh, 74 Wis. 


Couts v. Suen, Flour Cos 85 Cal. 
AGT 156,6 2592 108. 
Iowa.—Davis  v. 152 


Berkheimer, 

Iowa 270, 182 NW 377. 
Kan.—Parker v. Hutchinson Motor 

Car Co., 127: Kan. 765,-274 P 1116, 
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nishing property in response to an order for a par- 
ticular kind of goods, without any affirmation or 
assertion at all with regard to the goods furnished, 
or any verbal response to the order at all, does not 
ordinarily constitute an express warranty that the 
goods furnished will be of the character, or in the 
condition, mentioned in the order;°° 
other authority to the effect that where the cireum- 
stances are such as to amount to a representation of 
fact that an article sold has a certain character, as 
where the buyer asks in terms for a particular kind 
of property and the seller purports to comply with 
his request, there is an inference from the seller’s 
silence that he assents to all the conditions specified 
which thus constitute warranties,®! which proposi- 
tion has been held even though the buyer knew that 
the property at a previous time did not comply with 


the named conditions.?? 


Acquiescence in repetition of assertions. 
seller makes representations to a buyer regarding 


Mo.—Moore v. Day ener Co.; 137 
Mo. A. 679, 119 SW 45 


ey ea ara Vv. aa 6 Nebr. 
Okl.—National Supply Co. v. Hart 
ee Mach. Co,, 106 Okl. 107,’ 2338 


S. C.—Smith, ete., Mach. Co. v. 
Johnston, 102 S. C. 130, 86 SE 489. 


Wis.—Morehouse vy. Comstock, 42 
Wis. 626. 


[a] Rule applied.—(1) Where a 
dealer, in response to a letter of in- 
quiry wrote that he had no New York 
apples but should soon have some, 
adding “You can rely on the very 
best of fruit and we will meet the 
market,” the letter containing no 
reference to Michigan sapples, and 
the buyer answered ordering a car- 
load of Michigan apples for resale, 
stating in the order that he would 
“as soon have Michigan fruit, as 
they come cheaper, and are general- 
ly of good quality and will sell about 
as well,’ whereupon the dealer sent 
a carload of Michigan apples, - there 
was no express warranty arising 
from the statements of the letter 
about the New York apples. More- 
house v. Comstock, 42 Wis. 626. (2) 
Where a distributor carried two 
grades of a certain commodity, rep- 
yesentations of the character and 
merit of the product, which did not 
‘purport to refer to the grade which 
was purchased, were not warranties 
in the sale. Moore v. Day Rubber 
Co., 137 Mo. A. 679, 119 SW 454. 


[b] Successive offers.—Where the 
seller offers certain property, as to 
which representations are made, 
which offer is rejected, and he then 
offers to the seller certain different 
property, omitting the assertions 
made in the first offer, and this first 
offer is accepted, the statements in 
the first offer are not warranties of 
the subject matter of the second. 
Texas Star Flour Mills Co. v. Moore, 
177 Fed. 744; Smith, etc., Mach. Co. 
VM wonnston, 102 Ss CC, 130, 86 SH 
489. 

[ec] Separate transactions.— Where 
the buyer ordered a threshing ma- 
chine of a certain kind, on the back 
of which order was a printed war- 
ranty of that kind of machine, but 
plaintiff, not having that kind of ma- 
‘chine in stock never acted on that 
order or did anything under it, but 
furnished to defendant, who knew 
all the circumstances, another ma- 
chine, of antiquated pattern, under 
a wholly separate verbal contract, 
the warranty on the back of the or- 
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goods of a certain kind, and later the buyer repeats 
the seller’s assertions to a third person, at which time 
the seller knows of this communication and remains | 
silent, he will, by his conduet under the cireum- 
stances, be taken to have made the representations 
directly to the third person so that, if the third per- 
son buys such goods of the seller, they amount to 


Under Uniform Sales Act®+ any affirmation of fact 
or any promise by the seller relating to the goods is 
an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to pur- 
chase the goods, and if the buyer purchases the goods 
relying thereon.®® 

[§ 685] (e) Conjunction of Representations and 
Formal Warranties. 
firmations occur in conjunction.with a formal under- 


Where representations and af- 


_ taking or warranty as to other particulars, the use 


Where a 


machine 
6 Nebr. 


der did not apply to the 
fusnished. Nichols v. Hail, 


[d] Substitution of goods.—A 
warranty of a machine sold may, 
however, by agreement of the par- 
ties, be transferred to another ma- 
chine substituted for the first. Sand- 
Rok Mfg. Cos wv. Kelly; 260 -D11) 5A: 

90. Merriam Paper 
York 


Co. v. New 
Market Gardeners’ Assoc., 58 
Mise. 236, 108 NYS 10388. 

91. Cole v. Weber, 69 Cal. A. 394, 
231 P 353; Barrios v. Pacific States 
Trading, ConA Calizk. 68 ie isseie 
236; Omaha.Coal, etc., Lime Co.-v. 
Fay, 37 Nebr. 68, 55 NW 211. 

92. Cole v. Weber, 69 Cal. A. 394, 
231 P 353. 

93. Englehardt v. Clanton, 83 Ala. 
336, 3 S 680. 


94 See statutory provisions. 


95. Mass.—Ireland vy. Louis K. 
Liggett Co., 243 Mass. 243, 137 NE 
By a Rosenbush vy. Learned, 242 


Mass. 297, 136 NE 341. 

N. Y.—wNelson Co. v. Silver, 160 
App. Div. 445, 145 NYS 124 [rearg 
den 161 App. Div. 889 mem, 145 NYS 


1135 mem]; Whipple v. Sherman, 
121 Misc. 14, 200 NYS 820; Hellman 
v. Kirschner, 191 NYS 202; Debany 


v. Rosenthal, 152 NYS 1043. 


sig tay arne Ves Bond, 301") Ose A: 
. Or.—Parrish 
529, 274 P 1108. 
Pa.—Montgomery Fdy., ete., Co. v. 
Hall Planetary Thread Milling Mach. 
Co.,) 282) Pa. 212) b275A 633+ ) Yonker 
v. Vaneer, 91 Pa. Super. 157; Valen- 
tine v. Krumrine, 8 Pa. Dist. & Co. 

156. 


S. D.—Gray v. Gurney Seed, etce., 
Co., 231 NW 940; Williams v. Rice, 
226 NW 268. 


Utah.—Stringfellow _ v. Botterill 
Auto Co., 638 Utah.56, 221 P 861, 34 
ALR 533; Summers v. Provo Fdy., 
etc., Co., 53 Utah 320; 178 P 916: 


Wis.—Kimball-Clark Co. vy. Crosby, 
175 Wis. 337, 185 NW 172. 


[a] Restatement of common-law 
rule.—The rule declared by the stat- 
ute in this section is said to have 
long been recognized and applied as 
a principle of the common law. Rit- 
tenhouse, ete., Auto Co. v. Kissner, 
129 Md.-102, 98 A 361. 

[b] Promises of replacement, 
servicing, etc., are warranties with- 
in the meaning of this provision of 
the Uniform Sales Act. General Mo- 


v. Kotthoff, 128 Or. 


of such formal language ordinarily indicates that the 
affirmations not covered by it are not warranties,?® 


tors Truck Co. v. Shepard Co., 47 R. 


I. 88, 129 A, 825 [motion for rearg 
den 47 R. I. 158, 1380 A 593]. 
[c] “Where both parties are 


aware of the problem to be solved, 
representations of the seller and sug- 
gestions as to how goods ordered 
may be made so as to be better adapt- 
ed for the buyer’s known purpose are 
not promises, within this provision, 
where the buyer does not entrust the 
seller wholly with the solution of 
the problem, but retains and exer- 
cises its own discretion in the mat- 
ter.” Dunbar Bros. Co. v. Consoli- 
dated Iron-Steel Mfg. Co., 23 F. (2d) 
416 [certiorari den 277 U. S. 599 mem, 
48 SCt 560 mem, 72 L. ed. 1007 mem]. 

96. Ala.—Barnes vy. Blair, 16 Ala. 
71. 

Ky.—Bayse v. Briscoe, 13 B. Mon. 
474; Banfield v. Bruton, 7 B. Mon. 
108; Smith v. Miller, 2 Bibb 616. 

ae tere v. Sturgeon, 66 Mo. A. 
LOA. 

N. H.—Willard v. Stevens, 24 N. H. 
271. See Morrill v. Wallace, 9 N; H. 
111, 116 (“Express words of warranty 
may show that other words, which 
would otherwise have amounted to a 


warranty, were intended only to ex- 
press belief or opinion’’). 

N. C.—March v. Phelps, 61 N. C. 
560; Lanier v. Auld, 5 N. C. 138, 3 
AmD 680. 

C.—Stucky v. ue 26 (Sue. 


S. 
L. 186, 34 AmD 590. 


Eng.—Budd v. Fairmaner, 8 Bing. 
48, 21 ECL 439, 131 Reprint 318, 5 C. 
& P. 78, 24 ECL 462, 172 Reprint 885; 
Anthony Vv. Halstead, 55 fee Da ME Rep. 
N. S. 433. 

See Stark Music Printing, etc., Co. 
v. Witmark, 189 Ill. A. 293 (where 
sale of ‘ta certain original song,’ with 


specified formal warranties was held. 


not to contain any warranty of origi- 
nality); Randall v. Thornton, 43 Me. 
226, 69 AmD 56 (bill of sale of ship 
containing formal warranty of title 
and ‘affirmations as to size and ca- 
pacity was merely descriptive with 
reference to the latter). 

[a] Rule applied.—(1) A _ state- 
ment by a seller that he has received 
a certain price for certain property 
“sound and healthy, the title to the 
same I fully guarantee’ showed by 


the plain and natural import of the’ 


words an intention to warrant only 
as to title and not as to soundness 
and condition, although the affirma- 


tions, had they stood alone, would 
have amounted to a warranty. 
Barnes vy. Blair, 16 Ala. 71. (2) -Sale 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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although a contrary conclusion has been reached;°? 
and similarly, a statement that the vendors warrant 
nothing except as stated, followed by affirmations 
respecting the property, affords an indication that 
statements and assertions in the instrument which 
precede the clause of limitation are not designed as 
The indication that affirmations in 
such cases are not warranties yields, however, to a 
clear showing from the nature of the instrument and 
the cireumstances of the transaction that they were 
Where, however, the language which 
is coupled with the formal terms of warranty consists 
not merely of assertions and representations, but is 
in a form particularly and specially appropriate to, 
and indicative of, warranty, its operation as such is 
not affected by the formal warranty.t | Where a con- 


‘warranties.?8 


so intended.®® 


tract sets out a list of warranties, 


of “a grey four year old colt, war- 
ranted sound” is a warranty as to the 
soundness, but only a representation 
as*-to the other matters specified. 
Budd v. Fairmaner, 8 Bing. 48, 21 ECL 
439, 131 Reprint 318, 5 C. & P. 78, 24 
ECL 462, 172 Reprint 885. (3) Sale 
’ of “a black horse, rising five years, 
quiet to ride and drive and warrant- 
ed sound’ 
to soundness, and not to color, age, 
or disposition, else the enumeration 
of those qualities would not have pre- 
ceded the term ‘warranted.” An- 
thony v. Halstead, 37 L. T. Rep. N.S. 
433. (4) The sale of “my negro boy, 
James, aged about twenty two years, 
which I warrant to be a slave for 
life, also sound and healthy” showed 
no intention to warrant, and con- 
taine'd no warranty of, the age. Ban- 
field v. Bruton, 7 B. Mon. (Ky.) 108. 


$7. Kinley v. Fitzpatrick, 5 Miss. 
59, 34 AmD 108. 


ee Sharp v. Sturgeon, 66 Mo. A. 
1 
99. Blythe v. Speake, 23 Tex. 429. 
[a] Rule applied.— W here the 


warranty formally expressed was one 
which was useless, because such a 
warranty would be implied in any 
event, such as a warranty of title, 
whereas the affirmations are as to 
matters vitally important to the buy- 
er and usually given 
which are never implied but must 
be expressed, to be warranties, and 
where the instrument showed that 
it was hastily drawn and not care-. 
fully scrutinized by the parties, be- 
ing a mere adaptation of a form com- 
monly used in the sale of land, and 
where the language would be apt and 
appropriate to a warrant, but was in- 
apt and unusual for any other pur- 
pose, the affirmations were not ex- 
cluded as warranties by the presence 
of the formal warranty. Blythe v. 
Speake, 23 Tex. 429. 


1. . McCormick Harvesting Mach. 
Co. v. Brower, 88 Iowa 607, 55 NW 
537. ! 

[a] Conjunction of formal war- 
ranty with provision for return.— 
Where a contract for the sale of a 
harvesting machine recited that it 
was ‘warranted to be well made, of 
good material, and durable with prop- 
er care. If upon one day’s trial, the 
machine should not work well, the 
purchaser shall give immediate no- 
tice to’ the company, etc., the war- 
ranty was not all embraced in the 
provision that it was “well made, of 
good material, and durable with prop- 
er care,” but the contract warranted 
the machine to ‘work well.” McCor- 
mick Harvesting Mach. Co: v. Brow- 
er, 88 Iowa 607, 55 NW 5387. 


2. New Hamburg Mfg... Co. v. 
Webb, 23 Ont. L. 44, 2 OntWN 588, 18 
OntWR 216, 20 AnnCas 817. 

[a] Rule applied.—Where a seller 


was a warranty only as. 


in sales, but; 
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and then states 


of machinery set out a warranty and 
then provided that it should not ap- 
ply to second hand machines, a state- 
ment in the contract for the sale of 
a second hand engine that it was re- 
built, was not prevented from béing 
a warranty to that effect by the pres- 
ence of the clauses dealing with war- 
ranty, aS second hand machinery had 
been withdrawn from the operation 
of that part of the agreement. New 
Hamburg Mfg. Co. v. Webb, 23 Ont. 
L. 44, 2 OntWN 588, 18 OntWR 216, 
20 AnnCas 817. 

3. New Hamburg Mfg. 
Webb, supra. 

4 Henshaw v. Robins, 
(Mass.) 83, 43 AmD 367; 
Lewis, 2 Harr. & G. (Md.) 495, 18 
AmD 317; Hastings v:.Lovering, 2 
Pick. (Mass.) 214,13 AmD 420; White 
View Diller ach IN. Won L085 20. Aim Rls 
[rev on other grounds 7 Hun 427]. 


5. Dickens v. Williams, 2 B. Mon. 
(Ky.) 3874; Steel v. Brown, 19 Mo. 
312; Udell v. Sarafian, 19 Misc. 542, 
43 NYS 1092; Blythe v. Speake, 23 
Tex. 429. And see cases infra § 696. 


6 Gould v. Stein, 149 Mass. 570, 
22 NE 47, 14 AmSR 455, 5 LRA 213; 
Hastings v. Lovering, 2 Pick. (Mass.) 
214, 18 AmD 420. 


7. Drew v. Edmunds, 60 Vt. 401, 15 
A 100, 6 AmMSR 122. 


8. Del.—Virginia Kid Co. v. 
crete Leather Co., 27 Del. 511, 
367. 


Iowa.—Latham vy. Shipley, 86 Iowa 
543, 53 NW 342. : 

Mo.—Branson v. Turner, 77 Mo. 489; 
Hanna-Breckinridge Co. v. Holley- 
Matthews Mfg. Co., 160 Mo. A. 4387, 140 
SW 923. 


Nebr.—Burr v. Redhead, 
52 Nebr. 617, 72 NW 1058. 


N. Y.—Charter Gas-Engine Co. Vv. 
Kellam, 79 App. Div. 231, 79 NYS 
1019. 


Tex.—Barnum Wire, etc., Works v. 
Seley, 34-Tex. Civ. A. 47, 77 SW 827. 


Wis.—Kimball-Clark Co. v. Crosby, 
175 Wis. 337, 185 NW 172. 


Ont.—Wood v. Anderson, 
L. 148, 7 OntWN 731. 


{a] Letters written by seller dur- 
ing the course of the sale contain- 
ing statements relative to the quali- 
ties and condition of the property, 
which were positive affirmations and 
not mere expressions of opinion, and 
which were relied on in making the 
purchase, constitute warranties. 
Burr v. Redhead, etc., Co., 52 Nebr. 
617, 72 NW 1058. 


{b] Letter written by buyer to 
seller containing the offer including 
a description of the property, fol- 
lowed by statements as to quality, 
where the elements of intention and 
reliance sufficiently appeared, was a 


Co. v. 


9 Metc. 
Osgood v. 


New 
89 A 


etc.; Co.; 


33 Ont. 
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that they do not apply to goods of a certain class, 
affirmations and representations as to such goods 
are not affected as respects their sufficiency as war- 
ranties by the provisions of formal warranty, since 
as to these goods no formal warranty has been ex- 
pressed ;? and this.is so although the contract ex- 
pressly provides that there are no warranties of any 
sort other than are set out in it.’ 


[§ 686] (f) Expression in Particular Instruments. 
An affirmation of a nature sufficient to constitute a 
warranty, so designed and so relied on as to satisfy 
those requirements for an express warranty, may con- 
stitute-such a warranty when expressed, for instance, 
in a bill of pareels,* or bill of sale,> or a bought 
and sold note,°® 
sale,” in correspondence between the parties during 
negotiations for the sale,® in cireulars,? catalogues,?® 


a printed slip accompanying the 


warranty with reference to the quali- 
ty. Barnum Wire, etc., Works v. Se- 
ley, 34 Tex. Civ. A. 47, 77 SW 827. 


9. Snow v. Schomacker Mfg. Co., 
69 Ala. 111, 44 AmR 509; Claghorn v. 
Lingo, 62 Ala. 230; Charter Gas-En- 
gine Co. v. Kellam, 79 App. Div. 231, 
79 NYS 1019; Robson v. Miller, 12 
S. C. 586, 32 AmR 518.. See Monu- 
mental Bronze Co. v. Doty, 99 Mo. A. 
195, 73 SW 234, 78 SW 850 (where 
representations in circulars, if war- 
ranties, were held to have been com- 
plied with); League Cycle Co. v. 
Abrahams, 27 Misc. 548, 58 NYS 306 
(dictum recognizing the text rule). 


[a] Reference to circular by sell- 
er.—Where the manufacturer of a 
muSical instrument offered to sell it 
by letter, stating the terms of the 
sale and calling attention to a cir- 
cular advertising the instrument 
which he had sent by the same mail, 
which circular stated that the instru- 
ment was warranted for five years, 
the offer of the warranty’ in the cir- 
cular became a part of the offer of 
sale and, on acceptance a part of the 
contract of purchase. Snow v. Scho- 
Sneaa Mfg. Co.; 69 Ala. 111, 44 AmR 

09. 


10. Cal.—Luitweiler Pumping En- 
gine Co. v. Ukian Water, etc., Co., 16 
Cal. A. 198, 116 PB 707, 712. 


Ind.—Wallace v. Shoemaker, 
Ind. 419, 148 NE 285. 


Mo.—Blair v. Hall, (A.) 201 SW 
945; Burns v. Limerick, 178 Mo. A. 
145, 165 SW 1166. 


Oh.—Kuhn vy. Campbell, 118 Oh. St. _ 
392, 161 NE 25. 


S. D.—Gray v. Gurney Seed, etce., 
Co., 231 NW 940; Slinger y. Totten, 
hah D. 249, 160 NW 1008, LRA1917C 

Eng.—Gee v. Lucas, 16 L. T. Rep: 
IN. YS. 35%. \ 

[a] Auction catalogue—‘A  dis- 
tinct statement of fact in a printed 
catalogue, at a sale by auction, if 
such as to confer additional value on 
the article to be sold, will generally 
amount to a warranty.” Gee v. Lu- 
cas, 16 Le TP RepiNe Si35 isebb Se 


{b] Rule applied.—Where a cata- 
logue was printed specially for pro- 
spective bidders at an auction sale, 
the representations and undertakings 
with respect to the property includ- 
ed in the sale were warranties. Wal- 
lace v. Shoemaker, 194 Ind. 419, 143 
NE 285; Burns v. Limerick, 178 Mo. 
A. 145, 165 SW 1166. 


{c] Conditions and limitations.— 
Where catalogue statements are 
claimed by a buyer as warranties, 
the limitations imposed in the cat- 
alogue must likewise be regarded as. 
part of the warranty conditioning 
its operation, regardless of whether 
or not such limitations were read by 
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or advertising.t? So 


However, 


publication of, and the bwyer’s 


ranty.+§ 


the buyer. Christiernson v. Hendrie, 
etc., Mfg. Supply Co., 26S. D. 519, 
128 NW 603.. 

. 11. Baumgartner v. Glesener, 171 
Minn. 289, 214 NW 27. 


12. Grieb v. Cole, 60 Mich. 397, 
aieeINW. D9, 1 AmSR bes; Orange 
Crush Co. v. Stacy Merrill Fruit Co:, 
156 Minn. 436, 195 NW 147 


13. Grieb v. Cole, 60 Mich. 397,26 
NW 579, 1 AmSR 533. 

14. Claghorn v. Lingo, 62 Ala. 230; 
Berman vy. Woods, 88 Ark. 351; Rob- 
erts v. Applegate, 48 Ill. A. 176 [aff 
ASS DUH, 8) NEY 676; ) Weasue 
Cycle Co. v. Abrahams, 27 Misc. 548, 
58 NYS 306. 

15. Landman v. Bloomer, 117 Ala. 
Boost, Walls). v. Centaur Co,, 
AZo on DeapeDarN. icc aaa . 


[a] Rule applied.—Where terms 
of warranty were printed at the back 
of the seller’s catalogue, and on an 
erratum slip in front, but the buy- 
er did not see them and looked no 
further than the page containing the 
illustration and description 
item he wanted, which page con- 
tained no reference to the terms else- 
where in the catalogue, nor was such 
reference made at any other time 
during the transaction, the _ state- 
ments in the catalogue were not war- 


ranties. Walls v. Centaur Co., 126 
L. T. Rep. N. S. 242. 
16. U. S—MecVeigh v. Messer- 


smith, 16 F. Cas. No. 8,931, 5 Cranch 
GH G86; "= Calhoun vi -Viechio; °3 4k: 
Cas. No. 2,310, 3 Wash. C. C. 165. 


Kan.—lIllinois Zine Co. v. Semple, 
123 Kan. 368, 255 P 78, 59 ALR 1168. 


Md.—Oldfield v. International Mo- 


tor Co., 188 Md. 35, 113 A 632. 
Mass.—Harrington v. Smith, 138 
Mass, 92. 


Mo.—Ransberger v. Ing, 55 Mo. A. 


621; Little v. Widener, (A.) 32 SW 
(2a) 116. 
Nebr.—Burr v. Redhead, etc., Co., 


52 Nebr. 617, 72 NW 1058. 


N. Y.—Cooper v. Payne, 103 App. 
Div. 118, 93 NYS 69 [rev on other 
grounds 186 N. Y. 334, 78 NE 1075]; 
League Cycle Co. v. Abrahams, 27 
Misc. 548, 58 NYS 306. 

Okl.—Kinnard-Haines Co. v. 
lingham, 73 Okl. 129, 175 P 208. 

S. C.—Limehouse vy. Gray, 5 S. C. 
eile 

Vt.—Enger v. Dawley, 
19 A 478. 

Eng.—Camac v. Warriner, Tiras. 
356, 50 ECL 354, 135 Reprint bt; 
Paul v. Glasgow Corps eo. ee (Ct. 


Dil- 


62 Vt. 164, 


also, a warranty may appear 
on the back of an order blank for goods filled in 
and signed by the buyer,!? at least if the matter on 
the back is referred to on the face of the order and 
its omissions are completed by the buyer’s 
statements in catalogues or advertising, 
amounting only to an expression of the seller’s opin- 
ion, are not warranties,'* nor are they if such adver- 
tising did not come to the knowledge of the buyer 
before the purchase?® or enter into the contract.t® 


Recommendations and testimonials. 
reliance on, recom- 
mendations and testimonials by previous purchasers 
of goods of the character sold, is not a warranty of 
the truth of the testimonials where the seller does 
not assert or affirm the accuracy of their contents ;*7 
and the mere fact that the seller shows the buyer 
such testimonials does not operate as an assertion or 
affirmation of their contents amounting to a war- 


of the |together with directions for 
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[§ 687] (g) Adoption of Prior Warranty on Re- 
A purchaser of personal property with war- 
ranty, who in reselling it to another adopts, -by his 
conduct at the resale, the warranty of his seller, 
thereby assumes a warranty of the same character as 
that which was expressly accorded to him.?® 
fact of resale does not of itself constitute an adoption 
of prior warranties so as to render the seller liable 
for failure of the goods to comply with such war- 
ranties;?° and this is true even though the words of 
warranty are physically affixed to the goods.2+ A 
recital in a bill of sale that the goods sold were war- 
ranted in certain particulars by the person from 
whom the seller bought does not constitute an adop- 
tion by the-seller of the warranties thus referred 
A sale, however, expressed as being subject to 
a warranty of a prior seller, Set out in connection 
with the contract, is an adoption by the seller of the 
terms of that warranty ;7° 


The 


the same is true of a 


transfer of the property by indorsement on the first 


Sess.) 119. 

[a] Supplemental catalogue.—(1) 
The statement of a horse’s age in 
a supplemental catalogue of sale is 
not a warranty where the catalogue 
proper contained the conditions of 
sale, and the statement that “ages 
and heights of horses are approxi- 
mated by owners, and are believed 
to be correct, but are not guarantied,” 
since persons buying under a supple- 
mental catalogue are chargeable with 
notice that they must look elsewhere 
for the terms and conditions of sale 
(Henry v. Salisbury, 14 App. Div. 
526, 43 NYS 851); (2) and the fact 
that the buyer never reads the terms 
of auction sales is immaterial (Hen- 
ry v. Salisbury, 14 App. Div. 526, 
43 NYS 851). 

[b] Ihabel on. canned goods.—A 
label on canned food products stat- 
ing the name of the brand, that the 
contents have been inspected and 
passed by the federal authorities, 
that the contents “are ready for the 
table, and can be served hot or cold,” 
heating, 
the quantity, and the place of prep- 
aration does not constitute an ex- 
press warranty of wholesomeness and 
fitness for consumption. Davis v. 
Van Camp Packing Co., 189 Iowa 775, 
176 NW 382, 17 ALR 649. 

[ec] Where sole purpose of adver- 
tisement (1) was to call attention 
to the fact that there is certain prop- 
erty for sale, the sale itself being 
made not on the advertisement but 
On personal examination, the state- 
ments of the advertisement were not 
warranties. Harrington v. Smith, 
138 Mass. 92. (2) So also, where 
the purpose was to induce persons 
to attend an auction sale, the rep- 
resentations being designed to secure 
attendance only. Ransberger v. Ing, 
55 Mo. A. 621; Limehouse v. Gray, 
a neOg Pa ya : 


17. Richey v. Daemicke, 86 Mich. 
647, 49 NW 516; Mason v. Chappell, 
15 Gratt. (56 Va.) 572. 


18. Richey v. Daemicke, 86 Mich. 
647, 49 NW 516. 

19. See cases infra notes 20-27. 

fa] Nature of warranty.—An ef- 
fective adoption of warranty in a 
prior sale is an express warranty by 
the second seller. Long v. Ander- 
son, 62 Ind. 537. 


20. See supra § 679; cases infra 
this note and infra notes 21, 22. 


fa] Where distributor shows man- 
ufacturer’s circular containing asser- 
tions as to the distance from which 
a radio receiving set will pick up 
programs, the assertions, if they are 


to be taken as warranties at all, are 
warranties of the manufacturer and 
not of the _ distributor. Cool ty: 
Fighter, 239 Mich. 42, 214 NW 162. 


21. Pemberton v. Dean, 88 Minn. 
60, 92 NW 478, 97 AmSR 5038, 60 LRA 
331; Lee v. Pauly Motor Truck Co, 
179 Wis. 139, 190 NW 819. 

[a] Rule applied.—(1) Where an 
emery wheel, to which was attached 
a placard containing a warranty of 
its performance, was sold by the 
manufacturer to the dealer, who later 
sold it with the placard still attached, 
but without himself making any 


statements establishing a warranty - 


and without pointing out the placard 
to the buyer at the time of sale, the 
dealer did not by the sale adopt the 
warranty of the manufacturer ex- 
pressed on the placard. Pemberton 
v. Dean, 88 Minn. 60, 92 NW 478, 97 
AmSR 503, 60 LRA 331. (2) Where 
a manufacturer sold to a dealer a 
motor truck on whose engine was 
stamped a warranty of the capacity 
of the truck, which the dealer re- 
sold, the dealer did not by the re- 
sale adopt as his own the terms of 
the warranty. Lee v. Pauly Motor 
ie Co., 179 Wis. 139, 190 NW 

22. Davis v. Iverson, 5 S. D. 295, 
58 NW 796 


fa] Rule applied.—A bill of sale 
with the following terms, ‘‘we have 
sold. . . one gray Norman stal- 
Wont ave free from all encum- 
brance, and their title to said horse 
is good, the above named horse war- 
ranted by his importer to 
be, with proper care and handling, 
an average foal-getter; and should 
the above horse prove to be barren, 
a horse of equal size and value to 
be. put in his place,” is a warranty 
only of the title and against barren- 
ness and the seller does not adopt 
the importer’s warranty that he is 
an average foal-getter. Davis v. 
Iverson, 5 S. D. 295, 58 NW 796. 


23. Ind.—Morris v. Trinkle, (A.) 
170 NE 101 [Superseding op (A.) 168 
NE 706]. 

Iowa.—Loxtercamp Vv. Lininger 
Impl. Co., 147 Iowa 29, 125 NW 830, 
33 LRANS 501. 


Miss.—Baker, etc., Hardware Co. v. 
Ellis, 149 Miss. 257, 115 S 425. 


Mo.—Syme-Eagle v. Joplin Grocer 
Co., 206 Mo. A. 357, 229 SW 246. 

S. C.—Livingston v. Reid-Hart Parr 
Co. LL TS .G, 899 V0. SH 106. 


See Marshall v. Ryan Motors Ltd., 
14 Sask. L. 138 (where a provision 
“Tt is understood that the standard 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sale contract expressed to be transferred “property 
and conditions and all as above described,’?* and 
where the contract of resale reserves to the buyer 
therein all rights under a warranty ¢ 
vendor on the original sale, it operates as an adop- 
tion of the warranty, at least in so far as to give the 
second purchaser a right to return the machine and 
defend against an action for the purchase price 
should the property fail to comply with the warran- 
The provisions of a prior written warranty 


ty.25 


warranty as printed on the back here- 
of applies,’ was held to constitute an 
adoption by a dealer of the manufac- 
turer’s warranty). 


[a] Rule applied.—(1) A contract 
reading “In addition to the guaran- 
tee made by . [the manufac- 
turer, which was printed on the re- 
verse side of the contract] the . .. 
{seller] extends to its patrons the 
following service,’ is an adoption by 
the seller of the warranty in ques- 
tron as his own. Morris v. Trinkle, 
(ind. A.) 170 NE 101 [sSuperseding op 
(A.) -168, NE 706]. (2) Where the 
buyer of a quantity of canned corn 
resold it subject to his contract of 
purchase for a different price and on 
different terms of payment,than pro- 
vided in his contract, the reference 
to his contract merely meant that the 
conditions of delivery in that con- 
tract were to be incorporated in the 
resale contract. Syme-Hagle v. Jop- 
lin Grocer Co., 206 Mo. A. 357, 229 SW 
246. (3) A contract of sale “subject 
to the provisions” of the manufac- 
turer’s warranty to a dealer which 
warranty was ‘‘made a part of’ the 
contract, amounted to an adoption by 
the dealer of such warranty. Baker, 
etc., Hardware Co. v. Ellis, 149 Miss. 

257, 115: S 425. 


{b] No further effect than an 
adoption of such warranty follows on 
the making of a sale subject to a prior 
warranty. Loxtercamp v. Lininger 
Impl. Co., 147 Iowa 29, 125 NW 830, 
33 LRANS 501; Syme-Eagle v. Jop- 


lin Grocer Co., 206 Mo. A. 357, 229 
Sw 246. 
24. Long v. Anderson, 62 Ind. 537. 


25. Musselman v. Wise, 84 Ind. 
248. 

{a] Endorsement.—Reference to 
the warranty as one “indorsed” on 
the resale contract is a sufficiently 
accurate description to indicate as 
the provision adopted a warranty 
placed below the contract of resale 
on the same side of the paper and 
separated therefrom by printer’s 
rules, where there is no warranty ac- 
tually on the back of the writing in 


question. Musselman v. Wise, 84 Ind. 
248. 

26. Houston v. Burney, 10 Miss. 
583. 

27. Houston v. Burney, supra. 

{a] Nature of seller’s liability.— 


On oral adoption of a written war- 
ranty in a prior sale the liability 
of the seller is on the oral contract, 
but the written warranty is availa- 
ble by way of reference to explain the 
terms of the oral contract. Houston 
v. Burney, 10 Miss. 583. 

28s. U. S.—Dooley v. Gallagher, 7 
F. Cas. ‘No. 3,996, 3 Hughes 214. 


Del.—Collins v. Tigner, 21 Del. 345, 
60 A 978; Cummins vy. Ennis, 20 Del. 
424, 56 A 377. 

Ga.—Terhune v. Dever, 36 Ga. 648. 

Il].—Robinson v. Harvey, 82 Ill. 
58; Wheeler v. Reed, 36 Ill. 81; Tow- 


ell v. Gatewood, 3 Ill. 22, 33 AmD 
347. 

Ky.—Chestnut v. Ohler, 112 SW 
1101. 


Md.—Crenshaw v. Slye, 52 Md. 140. 
Mass.—Hogins v. Plympton, 11 
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iven by the first 


Pick. 97. 

Mo.—Martin v. American Magne- 
stone Corp., (A.) 247 SW 465; Rans- 
berger v. Ing, 55 Mo. A. 621. 

N. Y.—Shull v. Ostrander, 63 Barb. 
130; League Cycle Co. v. Abrahams, 
27 Misc. 548, 58 NYS 306. 


Pa.—Joseph v. Richardson, 2 Pa. 
Super. 208. 


Vt.—Reed v. Wood, 9 Vt. 285. 


Wash.—Carver-Shadbolt Co. Vv. 
Loch,, 87%, Wash. 4538, 151.P 787, URA 
1917C 1076 [auot Cyc]. 


Wis.—Congar v. Chamberlain, 14 
Wis. 258. 

Eng.—Chandelor v. Lopus, Cro. 
Jac. 4, 79 Reprint 3. 

Ont.—Gardner vy. Merker, 43 Ont. 


%. 411, 44 DomLE 217; Chisholm ww. 
Proudioot,. Lb WatC@F Bo 20)32 


29. Del.—Dietrich v. Badders, 27 
Del. 499, 90 A 47; Collins v. Tigner, 
21 Del. 345, 60 A 978; Cummins v. 
Ennis, 20 Del, 424, 56 A 377. 


Iowa.—Hughes v. Funston, 23 Iowa 
257. 


Minn.—Zimmerman v. Morrow, 
Minn. 367, 10 NW 139. 


Mo.—Bowen v. Zaccanti, 203 Mo. A. 
208, 208 SW 277. 


N. Y.—Brown v. Tuttle, 66 Barb. 
169; Shull v. Ostrander, 63 Barb. 130; 
Blakeman v. Mackey, 1 Hilt. 266. 


Eng.—Hopkins v. Tanqueray, 15 C. 
B. 130, 80 ECL 1380, 1389 Reprint 369. 


Ont.—Chisholm v. Proudfoot, 15 U. 
C7. Oe Bs 203% 


{a] New agreement.—(1) Where, 
after an agreement for an exchange 
of horses had been made between the 
parties and consummated by a de- 
livery, plaintiff returned the horse 
he had received, and, after rescind- 
ing the first agreement, a new bar- 
gain was made, by which defendant 
sold his horse to plaintiff for one hun- 
dred dollars, the representations and 
warranties made by defendant on the 
first bargain did not enter into and 
form a part of the second, so as to 
constitute a warranty on the sale. 
Shull v. Ostrander, 63 Barb. (N. Y.) 
130. (2) Where an agent of the sell- 
er sold to the buyer, and, without au- 
thority, warranted the goods, his a¢t 
never being ratified, and later the 
seller, dealing directly with the buyer 
who explained the arrangement, 
maide a new contract of sale, the un- 
authorized express warranty in the 
first transaction was not operative in 
the second. Hogue v. Simonson, 94 
App. Div. 139, 87 NYS 1065. 

30. U. S.—Texas Star Flour Mills 


Co. v. Moore, 177 Fed. 744; Dooley 
vy, Gallagher, 7 F. Cas. No. 3,996, 3 


28 


Hughes 214. 

Ga.—Byrd v. Campbell Printing 
Press, etce., Co, 90 Ga. 542, 16 SE 
267. 

Iowa.—Bothwell v. Farwell, 74 


Iowa 324, 37 NW 392. 
Me.—Bryant v. Crosby, 40 Me. 9. 


Mo.—Noble v. Buddy, 160 Mo. A. 
318, 142 SW 436; Ransberger v, Ing, 
55 Mo. A. 621. 


N. Y.—Dounce v. Dow, 64 N, Y. 411 
[aff 6 Thomps. & C. 653]. 
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may be validly adopted by an oral declaration,?® as 
where the second seller sells by assigning the orig- 
inal bill of sale to his buyer and agrees to accept the 
warranties therein expressed as the warranties to 
be given by him.?? 

[§ 688] (2) Time of Making. The operation of 
affirmations and promises with respect to goods as 
warranties is expressly limited to such as are made 
at the time of sale?® or during the negotiations for 
the sale;?® if made before the negotiations,*° or aft- 


Vt.—Reed v. Wood, 9 Vt. 285. 


Wash.—Andrews v. Harper, 
Wash. 353, 242 P 27. 


Eng.—Hopkins v. Tanqueray, 15 C. 
B. 130, 80 ECL 130, 189 Reprint 369. 


[a] Rule applied.—(1) Oral rep- 
resentations with reference to goods 
over a month before the contract was 
consummated were properly excluded — 
from consideration as showing war- 
ranty. Bryant v. Crosby, 40 Me. 9. 
(2) Where the seller of a horse had 
assured the purchaser, the day be- 
fore the time set for the sale of the 
horse by auction, that the horse was 
“sound in every respect,’ and on the 
faith of that statement, the buyer at- 
tended the auction the next day, bid 
for the horse, and got it, the repre- 
sentation made prior to any negotia- 
tions for a contract was not a war- 
ranty. Hopkins v. Tanqueray, 15 C. 
B. 130, 80 ECL 130, 139 Reprint 369, 
But see Bronson v. Leach, 74 Mich. 
713, 42 NW 174 (representations as 
to the soundness of a cow the day 
before an auction to induce the hear- 
er to attend and bid might be availa- 
ble aS warranties); Burns v. Limer- 
ick, 178 Mo. A. 145, 165 SW 1166 
(where representations to a prospec- 
tive bidder the day before an auction 
sale, to induce his attendance, which 
were additional to assertions in the 
auction catalogue, and which were re- 
iterated to the bidder the day of the 
sale, constitute warranties); Cross- 
man v. Johnson, 63 Vt. 333, 22 A 608, 
13 LRA 678 (representations as to the 
age and soundness of a horse to be 
sold at auction the next day, made 
for the purpose of inducing the party 
to whom they were addressed to at- 
tend the auction and bid on the horse, 
where he did attend and buy it, were 
warranties). (3) Statements in con- 
versations, relative to certain goods, 
held four or five weeks prior to the 
sale might properly be excluded from 
consideration aS warranties. Both- 
well v. Farwell, 74 Iowa 324, 37 NE 
392. (4) Where the owner of goods 
consigned them to another to sell as 
agent, making certain representa- 
tions, at the time, respecting their 
quality, and, four months after that 
transaction, the agent purchased the 
goods for himself the representations 
prior. to the consignment were not 
warranties in the sale. Dooley v. 
Gallagher, 7) Ws" Cas, pNow 3996.0 S 
Hughes 214. 


[b] Offer, rejection, and counter 
offer.— Facts asserted by the seller in 
his offer to sell, which offer is re- 
jected by the buyer, who subsequent- 
ly makes a counter offer without war- 
ranty which is accepted, are not war- 
ranties in the sale. Byrd v. Camp- 
bell Printing Press, etce., Co., 90 Ga. 
542, 16 SE 267; Noble v. Buddy, 160 
Mo. A. 318, 142 SW 436. 


[ec] Statement year before that 
goods of the class and kind sold have 
certain qualities is not a warranty 
that all goods of that kind thereafter 
sold possess such qualities. Dounce 
v. Dow, 64 N. Y. 411; Andrews v. 
Harper, 187 Wash. 353, 242 P27. 


Acquiescence in repetition of prior 
statements as warranty see supra § 


137 


684 note 93. 


686 [55 C.J.] p 
er®! the consummation of the sale they are not avail- 
able to the buyer as warranties,*? except where, on 
a new consideration, a subsequent warranty is an- 
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efficacy that a warranty should be simultaneous with | 


the conclusion of the bargain,?* but it is sufficient 
if made pending the sale in the course of dealing®® 


[§ 688. 


nexed to the contract.®* It is not 


31. U. S.—Morris v. Bradley Fer- 
tilizer Co., 64 Fed. 55, 12 CCA 34; 
Dooley v. Gallagher, 7 F. Cas. No. 


3,996, 3 Hughes 214. 


Cal.—Ft. Collins First Nat. Bank v. 
Hughes, 5 Cal. Unrep. Cas. 454, 46 P 
272; William A. Davis Co. v. Bert- 
send Seed Co., 94 Cal. A. 281, 271 P 
223. 

Del.—Collins v. Tigner, 21 Del. 345, 
hes 978; Burton v. Young, 5 Del. 


Ga.—McCormick Harvesting Mach. 
Co. v. Allison, 116 Ga. 445, 42 SE 778; 
Cason vy. Jordon, 38 Ga. A. 761, 145 
SE 537. 

Ill.— Vogel _v. Scott, 66 Ill. 426; 
-Anderson y. Eastman, 168 Ill. A. 172. 

Ind.—Summers vy. Vaughan, 35 Ind. 
323, 9 AmR 741. 

Kan.—Farmers’ Stock Breeding 
Assoc. v. Scott, 53 Kan. 534, 36 P 978. 


Ky.—tTribble v. Oldham, 5 J. J. 
Marsh, 137. 
Me.—White v. Oakes, 88 Me. 367, 


34 A 175, 82 LRA 592. 


Mass.—Hogins v. Flympton, 11 


Pick. 397%: 
Mich.—Richey v. Daemicke, 86 
Mich. 647, 49 NW 516; Rumely v. 


HWmmons, 85 Mich. 511, 48 NW 636. 
Minn.—Aultman v. Kennedy, 33 
Minn. 339, 23 NW 528. 
Mo.—Moomaw v. Emerson, 
A. 318. 
Nebr.—Watson v. Roode, 30 Nebr. 
264, 46 NW 491. 
N. Y.—Kinch v. Haynes, 
499, 111 NYS 618. 


NN. .C.—Poovey v. International 
Sugar Feed Number Two Co., 191 N. 
G. 722, 133 SE 12; Erwin v. Maxwell, 
TN. C. 241, 9 AmD 602. 


N. D.—Fletcher v. Nelson, 6 N. D. 
94, 69 NW 53. | 


80 Mo. 


58 Misc. 


Pa.—Joseph v.. Richardson, 2 Pa. 
Super. 208. 
I.—Keenan v. Cherry, 47 R. I. 


R. 
125, 131 A 309. a 


Tenn.—Hogg. v. Cardwell, 4 Sneed 
151. 


Vt.—Reed v. Wood, 9 Vt. 285. 


Wash.—Savage v. Markey Mach. 
Co., 128 Wash. 433, 233 P 2. 


Wis.—Morehouse v. Comstock, 42 
Wis. 626; Congar vy. Chamberlin, 14 
Wis. 258. 


Eng.—Roscorla v. Thomas, 3 Q. B. 
234, 48 ECL 213, 114 Reprint 496. 


But see Stoudenmeier vy. William- 
son, 29 Ala. 558 (the parties may 
waive the sale previously made, and 
make a new sale with warranty of 
the same. property on the same con- 
‘gideration on the part of the buyer, 
and the agreement of warranty made 
under such circumstances is valid); 
Wilson v. Ferguson, 25 S. C. L. 190 
(although in general undertakings 
after sale are not warranties, a lat- 
er’: undertaking in a sealed instru- 
ment, where seals retain their full 
common law efficacy, iS a warranty). 


“Representations made by a seller 
after a contract of sale has been con- 
summated are not actionable. There 
is no consideration for the same. 
They do not offer any inducement 
to a purchase already made.” Farm- 
ers’ Stock Breeding Assoc. v. Scott, 
53 Kan. 534, 36 P 978, 979. 

[a] Rule applied.—(1) Where the 
contract of sale had been agreed to 
by both parties, the property appro- 
priated to the sale and its shipment 


necessary to its 


commenced, and the note given for 
the price received and sold by the 
seller of the goods, it was too late 
for a subsequent asserted warranty 
to enter into the contract as a part 
thereof, although the goods were not 
yet.received by the buyer. Moomaw 
v. Emerson, 80 Mo. A. 318. (2) 
Where the terms of a sale had all 
been agreed on and embodied in a 
writing signed and delivered, as_the 
delivery of the writing operated to 
pass title to the purchaser, thus 
completing the sale, a subsequent 
promise was not a warranty although 
made at the time of delivery of ac- 
tual possession to the buyer. Fletch- 
er v. Nelson, 6 N. D. 94, 69 NW 53. 
(3) Where the buyer selected and 
paid a down payment for a coat, sold 
on the installment plan, and received 
a sales slip for the coat, and the 
next day returned to the shop where 
the clerk who had sold it made cer- 
tain assurances and affirmations as 
to its qualities, these were not war- 
ranties.. Keenan v. Cherry, 47 R. I. 
125, 181 A 309. (4) Representations, 
after delivery and acceptance of 
property,,but before the completion 
of payment of the purchase price, 
were not made in such time as to be 
warranties. Anderson v. Hastman, 
168 Ill. A. 172. 


[b] Representations and asser- 
tions in bill of sale, given as a memo- 
randum of the terms of a sale which 
had been completed a week before, 
could not . operate aS _ warranties. 
Savage v. Markey Mach. Co., 128 
Wash. 483, 223 P 2. 


[c] Agreement for shipment of 


goods already sold, by its terms used 


to describe the goods which are to 
be sold, does not constitute a war- 
ranty. 
(Mass.) 97. 


32. Subsequent expression of 
warranty agreed on pending sale see 
supra § 680. : 


33. Subsequent additional warran- 
i oR new consideration see supra § 


34. U. S.—Randall v. Rhodes, 20 
I, ‘Cas. No. 11,556; 1 Curt, (90. 


Mo.—Chouteau v. Missouri-Lincoln 
Trust Co., 276 SW 49, 310 Mo. 665, 276 
SW 49; William Wurdack Electric 
Mfg. Co. v. Elliott, etc., Engineering 
Coy CAS) 207 SW 8773 


N. H.—Webster vy. Hodgkins, 25 N. 
H. 128. 


eae Y.—Wilmot v. Hurd, 11 Wend. 


Pa.—Way v. Martin, 140 Pa. 499, 21 
A 428; Falconer v. Smith, 18 Pa. 130, 
55 AmD 611. 


Eng.—Hopkins v. Tanqueray, 15 C. 
B, 130, 80 ECL 1380, 1389 Reprint 369; 
sere ve Coleman, Tl, J. i: Ba Os Ss 


See Beals v. Olmstead, 24 Vt. 114, 
58 AmD 150. (where several days 
elapsed between the affirmations and 
the completion of a sale, the state- 
ments were yet warranties of the 
goods). 


“Such representation so operates 
[as a warranty], although made dur- 
ing the treaty for a sale, and some 
days before the sale was. finally 
agreed upon, if it appear that it was 
not withdrawn, and the contract of 
sale did not exclude it from its 
terms.” Randall v. Rhodes, 20 F. 
Castanos ldo oomtn Cur tm 100. 


35. U. S.—Randall v. Rhodes, 20 
EK) Cas, Noy dahooe,, Cunt... 90; 


Ala.—Riddle v. Webb, 110 Ala. 599, 


For latey cases, developments and changes in the law see Annotations, same title and section number, 


Hogins v. Plympton, 11 Pick.’ 


18 A 323. 


Cal.—Luitweiler Pumping 
Ukiah Water, etc., Co., 16 Cal. A. 198, 
P16 RTO. Migs 


Ind.—Ohio Thresher, etc., Co. v. 
Hensel, 9 Ind. A. 328, 36 NE 716. 


Iowa.—Douglass v. Moses, 89 Iowa 
40, 56 NW 271, 48 AmSR 353. 


Mass.—MeceGaughey v. Richardson, 
148 Mass. 608, 20 NE 202; Hastings 
v. Lovering, 2 Pick. 214, 13 AmD 426. 


Mo.—Chouteau y. Missouri-Lincoln 
Trust ‘Co.,>. 310! Mor 6657" 276=S Wed 
[quot Cyc]; Bowen v. Zaccanti, 203 
Mo. A. 208, 208 SW 277; Burns v. 
eee 178 | Mo. A. 145, 165 SW 


N. H—Webster v. Hodgkins, 25 N. 
leh BIAS 


N. Y.—Foot v. Bentley, 44 N. Y. 
166, 4 AmR 652; Udell v. Sarafian, 
19 Misc. 542, 43 NYS 1092; Wilmot 
v. Hurd, 11 Wend. 584. 


Tenn.—Kearly v. Duncan, 
O00, tet Am eOe 


Vt.—Hobart v. Young, 63 Vt. 363, 
21 A 612, 12 LRA 693; Pinney v. 
Andrus, 41 Vt. 631. 


And see cases supra note 84, 


[a] Rule applied.—(1) Where, on 
an auction sale, a horse was knocked 
down to the buyer as highest bid- 
der, if, before the money was paid 
and the horse delivered, the ques- 
tion arose between the parties as to 
the form of the warranty to be giv- 
en, and the parties agreed on a war- 


1 Head 


ranty to be written into the bill of . 


sale aS a part of the contract and it 
was so written, and the money then 
paid and the horse delivered, the war- 
ranty would be effectual; but if, aft- 
er delivery of the horse and payment 
of the money, the warranty was in- 
serted, and the seller was not bound 
to insert it but did so voluntarily, 
then it was not made in such time as 
to become part of the sale. Mc- 
Gaughey v. Richardson, 148 Mass. 
608, 20 NE 202. See Bowen v. Zac- 
canti, 203 Mo. A. 208, 208 SW 277 
(following the above case under cir- 
cumstances substantially identical 
except that the sale was not by auc- 
tion); Douglass v. Moses, 89 Iowa 
40, 56 NW 271, 48 AmMSR 353 (to same 
effect, although there had actually 
been a part payment on the property 
before the undertaking was given). 
(2) Where property was sold by auc- 
tion, and immediately after the bid- 
ding was over and at the time of 
payment the seller prepared a writ- 
ten instrument containing an under- 
taking of the soundness of the prop- 
erty, such provision might operate 
as a warranty in the sale. Kearly 
v. Duncan, 1 Head (Tenn.) 397, 73 
AmD.179. (3) An offer to warrant 
made during the treaty for the sale 
and a few days only before its con- 
clusion was a warranty. Wilmot y. 
Hurd, 11 Wend. (N. Y.) 584; Way 
v. Martin, 140 Pa. 499, 21 A 428. (4) 
Where a warranty was, made pending 
a sale, although by agreement the 
consummation of the sale by the giv- 
ing of notes for the purchase price 
was delayed for over nine months, 
the sale as a whole being a unit, the 
warranties were not made at such 
time that they did not enter into the 
sale. Falconer v. Smith, 18 Pa, 
130, 55 AmD 611. (5) Where the 
buyer made an informal offer for 
goods, which was accepted, where- 


upon the buyer refused to buy 
unless the goods were as repre- 
sented by the seller’s agent, and 
a formal bill of sale was given 


Gomeven 


a 


Ve 


§§ 688-689] 


and then enter into the bargain as part of it.%° 

[§ 689] (3) Nature and Sufficiency of Assent— 
(a) Intention of Seller. To give a representation the 
effect of a warranty it must have been made to as- 
sure the buyer of the truth of the fact asserted*? 
and induce him to make the purchase;*® but if a 


by the seller containing the warran- 
ties demanded, by his conduct he 
waived the right to insist that the 
contract was completed at the time 
of acceptance of the informal offer. 
Udell v. Sarafian, 19 Misc. 542, 43 
(6) A warranty given 
after an order for a machine had 
been sent, but before delivery and 
acceptance thereof, and before set- 
tlement or payment, was a valid term 
in the sale. Ohio Thresher, etc., Co. 
v. Hensel, ‘9 Ind..A, 328, 36 NE 716: 


[b] Statute of frauds.—Where an 
oral sale on credit of personalty of 
such an amount as to come within 
the statute of frauds is made, with 
warranty, the quantity not. being 
stated, and thereafter the_ seller 
sends the buyer a bill of sale con- 
taining the quantity and total price 
of the goods, and after such memo- 
randum a_ different warranty is 
agreed on by the parties and the 
goods are thereafter shipped, the 
transaction becomes an executed sale 
with warranty as of the time of ship- 
ment, and the undertaking subse- 
quent to the memorandum but pri- 
or to the shipment is made at such 
time as to enter into the sale as a 
warranty. Foot v. Bentley, 44 N. Y. 
166, 4-AmR 652, 


{c] Correction of defects.—Where 
a written warranty was delivered, 
prior to a sale of paint, as an induce- 
ment to the sale, and was objected 
to because the _ seller’s signature 
thereto was typewritten, and was re- 
turned for a written signature, a 
contention that as it was not deliv- 
ered, when formally executed, un- 
til after the sale, it did not enter 
into the sale aS a warranty was un- 
tenable. Barton v. Chicago Fire 
Proof Covering Co., 113 Mo. A. 462, 
87 SW 599. 


36. Hobart v. tes 
21 A 612, 12 LRA 693 


37. Ill.—Van eek v. Stautz, 297 
. 530, 131 NE’ 153° [rey 21-7 HRA 
601); Robinson v. Harvey, 82 Ill. 58; 
Ender v. Scott, 11 Ill. 35; Hawkins v. 
Berry, 10 Ill. 36; Forster v. Peer, 120 
MISA 9 9. 


63 Vt. 363, 


« Jowa.—Jackson v. Mott, 76 Iowa 
263, 41 NW 12; McGrew v. Forsythe, 
31 Iowa 179; Tewkesbury v. Bennett, 
31 Iowa 83. 


Mo.—Chappell v. Boram, 
A. 442, 141 SW 19. 


Nebr.—Halliday v. Briggs, 15 Nebr. 
219, 18 NW 55. 


N. Y.—League Cycle Co. v. Abra- 
hams, 27 Misc. 548, 58 NYS 306. 

Wash.—Carver-Shadbolt Co. v. 
Loch, 87 Wash. 453, 151 P 787, LRA 
1917C 1076 [quot Cyc]. 
$3. 7 ll—Vian- Horn. v. /Stautz,” 297, 
Tll. 530, 1831. NE 153 [rev 217 Til. A, 
601]; Robinson v. Hanne Siaeeb lle ebiSi5 
Hawkins v. Berry, 10 Ill. 36; Forster 
vv. Peer, 120 Ill. A. -199. 


Iowa.—Jackson v. Mott, 76 Iowa 
263, 41 NW 12; McGrew v. Forsythe, 
31 Iowa 179; Tewkesbury v. Ben- 
nett, 31 Iowa 83. 


159 Mo. 


Mo.—Chappell v. Boram, 159 Mo. 
eda TAL Se: 
Man.—Uhle v. Kroeker, 37 Man. 


154, [1928] 1 DomLR 97, 101, [1923] 
3 West Wkly. 636, 


“The contract of warranty must be 
established by apt words... spok- 
-en with the intent that they should 
be relied on by the buyer as war- 
ranties.” Uhle v. Kroeker, supra. 


SALES 


lieve him from 
39. 40 
Me. 9. 

Mo.—Burns v. Limerick, 178 Mo. 
A. 145, 165 SW 1166. 

N. D.—ULarson v. Calder, 
248, 113 NW 103, ; 

em inet v. Bates, 94 Va. 321, 26 
SE 86 

bese wits v. Arntz, 56 Wis. 174, 
14 NW 41. 

See Denver Suburban Homes, etc., 
Co. v. Fugate, 63 Colo. 4238, 168 P 33 
(the intention to warrant may be 
reached as a deduction from the facts 
and circumstances in connection 
with all the evidence, and an inten- 
tion thus shown is sufficient for war- 
ranty). 

“When the-language used will bear 
such a construction it will be fairly 
inferred that the purchaser under- 
stood it to be a warranty.” Larson 
v. Calder, supra. 

[a] In written agreements noth- 
ing immaterial is inserted nor no 
fact stated for the truth of which the 
seller is not presumed to bind him- 
self to the buyer. Osgood v. Lewis, 
2 Harr. & G. 495, 18 AmD 317. 

40. Ark.—Cornish v. Friedman, 
94 Ark. 282, 126 SW 1079. 


Iowa.—Cavanaugh v. Spring. Val- 
ley Stock Farm Co., 206 Iowa 8938, 221 
NW 512; Schlichting v. Rowell, 140 
Iowa 731, 119 NW 1651. 


Ky.—Stanley vi Day, 185 ‘Ky. 362; 
215 SW 175; Harrigan v. Advance 
Thresher Co., 81 SW 261, 26 Kyl 317; 
McClintock v. Emick, 87 Ky. 160, 7 
SW 9038, 9 KyL 995. 

Me.—Bryant v. Crosby, 40 Me. 9. 

Mo.—Davis v. Cramer, 188 Mo. A. 
718, 176 SW 468; Burns.v. Limerick, 
178 Mo, A. 145, 165 SW 1166; Young 
v. Van Natta, 113 Mo. A. 550, 88 SW 
123 

Nebr.—Halliday v. 
Nebr. 219, 18 NW 55. 


N. H.—Morrill v. Wallace, 9 N. H. 
117, 

N. Y.—Fairbank Canning Co. v. 
Metzger, 118 N. Y. 260, 23 NE 372, 
16 AmSR 753; Hawkins v. Pember- 
toncoLANAY. 198, 44 HowPr 102, 10 
AmR 595 [rev 29 N. Y. Super. 42) 35 
HowPr 376]; Healey v. Brandon, 66 
Hun’ 515, 21. NYS 390 [aff 142 N. Y. 
mem, 37 NE 825 memJ; Stroock v. 
Lichtenthal, 129 Misc. 288, 222 NYS 
5 [rev on other grounds 924 App. Div. 
19, 229 NYS 3871]; Abel v. Murphy, 
43 Misc. 648, 88 NYS 256; Naylor ~v. 
McSwegan, 2 Misc. 255, 21 NYS 930. 


R. IL—Ingraham yv.. Union R. Co., 
19 R. I. 356, 33 A 875. 


Va.—Reese v. Pare 94 Va. 321, 26 
SE 865. 


Wash. La eibedterh Lumber Co. 
v. Callendar, 36 Wash. 492, 79 P 30; 
Huntington v. Lombard, 22 Wash. 202, 
60 P 414. 


Wis.—Smith v. Justice, 13 Wis. 600. 


Eng.—Gee v. Lucas, 16 L. T. Rep. N. 
S, 357, 

But see Bagley v. Cleveland Roll- 
ing-Mill Co., 21 Fed. 159 (indicating 
that, strictly, a warranty arises only 
where a representation is intended as 
one and so understood); Bancroft v. 
San Francisco Tool Co., 120 Cal. 228, 
52 P 496, 5 Cal. Unrep. Cas. 586, 47 P 
684, 685 (Tt it appears from the lan- 
guage used that an intention to war- 
rant exists, and is relied on, it is suf- 
ficient. Indeed, some of the author- 


Me.—Bryant v. Crosby, 


16 N. D. 


Briggs, 15 
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party uses language which constitutes a warranty, 
the presumption is that he intends it as such®® and 
the assertion is none the less a warranty because he 
did not actually intend to warrant,*® and a subse- 
quent denial of an intention to warrant does not re- 


liability.*2 


ities go so far as to hold that the pos- 
itive affirmation of a material fact 
by the vendor, which is relied upon 
by the vendee, will be treated as a 
warranty regardless of the actual in- 
tention of the vendor. This last po- 
sition is, however, not supported by 
the weight of authority”); Phillips v. 
Vermillion, 91 Ill. A. 133 (assimilat- 
ing the intention to warrant to the 
intention necessary to contracts gen- 
erally, and holding it as essential as 
with all other contracts that the ob- 
ligor intend to assume an obligation, 
but apparently holding that the exist- 
ence of a contractual obligation is de- 
pendent on actual rather than ex- 
pressed intention); Ellis v. Riddick, 
34 Tex. Civ. A. 256, 78 SW 719 (to 
same effect as Illinois case). 


“Tf the representation as to the 
character or quality of the article sold 
be positive, and not mere matter of 
opinion, and the vendee understands 
it and relies upon ‘it as a warranty, 
the vendor is bound thereby, no mat- 
ter whether he intended it to be a 
warranty or not.’ Ingraham v. Un- 
ion-R. Co:, 19; R. 1. 356; 33(S' 875s 876: 


“Tf the vendor expressly warranted 
the article to be sound, and did not 
merely express a belief as to it, then 
he is liable without regard to his in- 
tention. He has lulled the vendee in- 
to security as to its condition, and 
he will not, and ought not, in good 
morals, to be heard to say that he did 
not intend the purchaser to rely upon 
the warranty.” McClintoek v. Emick, 
87 Ky. 160, 166, 7 SW 903, 9 KyL 995. 


“Tt is not the secret intent the sell- 
er may have in his mind that governs, 
but it is the legal intent, or the inten- 
tion which the law affixes to what is 
said and done, that determines the 
question of warranty or no warranty.” 
Burns v, Limerick, 178 Mo. A. 145, 165 
SW 1166, 1169. 


[a] Oral or written contract.—‘If 
the contract be in writing and it con- 
tains a clear warranty, the vendor 
will not be permitted to say that he | 
did not intend what his language 
clearly and explicitly declares; and 
so if it be by parol, and the represen- 
tation as to the character or quality 
of the article sold be positive, not 
mere matter of opinion or judgment, 
and the vendee understands it as a 

warranty, and he relies upon it and 
is induced by it, the vendor is bound 
by the warranty, no matter whether 
he intended it to be a warranty or 
not.” Hawkins v. Pemberton, 51 N. 
VY. 193,202): fauot) ini part Davis v. 
Cramer, 188 Mo. A. 718, 176 SW 468]. 


41. lIowa.—Cavanaugh v. Spring 
Valley Stock Farm Co., 206 Iowa 893, 
221 NW 512. 


Mo.—Davis v. Cramer, 188 Mo. A. 
718, 176 SW 468; Young v. Van Natta, 
113 Mo. A. 550, 88 SW 123. 


Nebr.—Halliday v. Briggs, 15 Nebr. 
2195.18 NiW_ 55. 


N. Y.—Fairbank Canning Co. v. 
Metzger, 118 N. Y. 260, 23 NE 872, 16 
AmSR 753; Hawkins v. Pemberton, 
BEN Y. 198, 44 HowPr 102, 10 AmR 
595 [rev 29 N. Y. Super. 42, 35 How 
Pr 376]; Healey v. Brandon, 66 Hun 
515, 21 NYS 390 [aff 142 N. Y. mem, 
37 NE 825 mem]; Naylor v. McSwe- 
gan, 2 Misc. 255, bt NYS 930 


Va.—Reese v. Bates, 94 ral 321, 2€ 
SE 865. 


Wis. Liveave v. Arntz, 56 Wis. 174, 
14 NW 41. 


“Tf the writing contains that which, 


If the buyer is given 
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reasonable grounds to suppose that the seller intends 
to warrant it is sufficient*? even though the seller 
actually supposes that he is not making himself hable 
on a warranty.*® The intention essential to the ex- 
istence of a warranty refers, as in contracts gener- 
ally,** to the expressed intention communicated or 
manifested to the other party to the contract,*® and 
not to the secret undisclosed intention of the seller.*® 
The existence of a rule of law precluding any im- 
plied warranty in a particular sale is a circumstance 
indicating an intention by the seller that his affirma- 
tions with reference to the property should be re- 
garded as express warranties.47 Presence of the 
goods before the buyer at the time of sale, with an 
opportunity for inspection available to him, is a fac- 
tor to be considered in determining whether, by his 
statements with reference to the property, the seller 
intended a warranty.*8 The intention with which 
the representation is made is to be determined by 
the character of the representation, and the object 
to be effected by it,*® and by the facts and circum- 
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stances surrounding the sale.5° If a seller knows 
that his representations as to the property are re- 
garded by the buyer as warranties, and believed in, 
relied on, and acted on as such by the buyer, then 
the seller is estopped from asserting that such rep- 
resentations were not warranties.°+ Where the sell- 
er knows that the buyer desires goods of a certain 
character, and with this knowledge represents the 
property sold as possessing that character, this is a 
circumstance indicating the representation to be a 
warranty.°? Making a general affirmation of qual- 
ity following the buyer’s observation of apparent 
defects, indicates that it is designed to remove appre- 
hension and to induce the sale.°* 

[§ 690] (b) Matters of Opinion or Belief.’ In 
order for an express warranty to exist, there must 
be something positive and unequivocal concerning 
the thing sold, which the vendee relies upon, and 
which is understood by the parties, as an absolute 
assertion concerning the thing sold,°®> and not the 


amounts to a warranty, the vendor 
will not be permitted to say that he 
did not intend what his language 
clearly and explicitly declares.’ Fair- 
bank Canning Co. v. Metzger, 118 N. 
Y. 260, 23 NE 372, 373, 16 AmSR 7538. 

‘Tt is true, the defendant denies 
having ‘warranted’ the reaper, but he 
admits the statements which, in law, 
constitute a warranty. Having ad- 
mitted the facts which, in law, consti- 
tute a warranty, his denial of the 
warranty isa mere denial that the law 
is what it is.’ Neave v. Arntz, 56 
Wis. 174, 176, 14 NW 41. 

[a] Reason for rule.—A seller is 
responsible for the language which he 
uses, and he cannot escape liability 
by claiming that he did not intend 
to convey the impression that his lan- 
guage was calculated to produce on 
the mind of the vendee. Hawkins v. 
Pemberton, 51 N. Y. 198, 44 HowPr 
102, 10 AmR 595 [rev 29 N. Y,. Super. 
42, 35 HowPr 376]. 

42. Cal.—Cole v. Weber, 69 Cal. 
A, 3945) 231 RP, 353. 

Iowa.—Davis v. Berkheimer, 152 
Iowa 270, 132 NW 377. 

Ky.—Stanley v. Day, 185 Ky. 362, 
215 SW 175; Harrigan v. Advance 
Thresher Co., 81 SW 261, 26 KyL 317; 
McClintock v. Emick, 87 Ky. 160, 7 
SW 9038, 9 KyL 995. 

Mo.—Burns v. Limerick, 178 Mo. A. 
145, 165 SW 1166. 

Nebr.—Stryker v. Crane, 33 Nebr. 
690, 50 NW 1132. 

N. H.—Morrill v. Wallace, 9 N. H. 
dA TS 

N. J.—Wolcott v. Mount, 38 N. J. L. 
496, 20 AmR 425, 

N. Y.—Healy v. Brandon, 66 Hun 
515, 21 NYS 390 [aff 142°N. Y. 681 
mem, 37 NE 825 mem]; Richardson v. 
Mason, 53 Barb. 601. 

Va.—Reese v. Bates, 94 Va. 321, 26 
SE 865. 


Eng.—Schawel v. Reade, [1913] 2 
Ir. 64; Gee v. Lucas, 16 L. T. Rep. N. 
S. 357. 


See Norwood Paper Co. v. Columbia 
Paper Bag Co., 185 Fed. 454, 463, 107 
CCA 524 (“Here isa distinct under- 
taking and promise that the paper 
‘shall be of the quality of the sample. 
Nothing more is required”). 


“Now it is not the intention of the 
deft. [seller], in making this written 
statement, that is the test; but what 
he thereby induces the plt. [buyer] 


reasonably to believe. to his inten- 


tion.” Gee v. Lucas, 16 L. T. Rep. N. 
Sh Sty Back 

[a] Contract.—(1) Where the sell- 
er of goods stated as to one item that 
he would not warrant it because it 
was unsound and immediately after 
as to another item that here was a 
sound chattel, the contract thus made 
is available as an indication of an in- 
tention to warrant the second chattel. 
Baum y. Stevens, 24 N. C. 411. (2) 
Where, in an auction catalogue of 
mares, Some were described as “serv- 
ed by,” others as “‘stinted to certain 
horses,” but the one bought was de- 
scribed as ‘‘in foal by” a certain horse, 
this use of words indicated an inten- 
tion to warrant the latter as being in 
HOalin Gee VeeduUCAS, olny ve veDacN. 
Ss Baus 

{b] Formal words of warranty, as 
distinguished from mere affirmation, 
may give rise to a warranty without 
inquiry as to intention. Davis v. 
Berkheimer, 152 Iowa 270, 132 NW 
377. 

43. Harrigan v. Advance Thresher 
Co., 81 SW 261, 26 Kyb 317; MeClin- 
tock v. Emick, 87 Ky. 160, 7 SW 903, 
Hee 995; Morrill v. Wallace, 9 N. H. 

pO 

44. Expressed intention and secret 
intention differing in contracts gener- 
ally see Contracts § 49. 


45. Ind.—McCarty v. Williams, 58 
Ind. A. 440, 108 ND 370. 


Iowa.—Schlichting v. Rowell, 140 
Iowa 731, 119 NW 151; Cavanaugh vy. 
Spring Valley Stock Farm Co., 206 
Iowa 8938, 221 NW 512. 


Ky.—McClintock v. Emick, 87 Ky. 
160, 7 SW 903, 9 KyL 995. 


Md.—Osgood v. Lewis, 2 Harr. & G. 
495, 18 AmD 317. 


Mo.—Davis v. Cramer, 188 Mo. A. 
718, 176 SW 468; Burns v. Limerick, 
178 Mo. A. 145, 165 SW 1166; Young 
v. Van Natta, 113 Mo. A. 550, 88 SW 
123. 

Nebr.—Stryker v. Crane, 33 Nebr. 
690, 50 NW 1132; Halliday v. Briggs, 
15 Nebr. 219, 18 NW 55. 

N. Y.—Hawkins v. Pemberton, 51 N. 
Y. 198, 44 HowPr 102, 10 AmR 595; 
Naylor v. McSwegan, 2 Misc. 255, 21 
NYS 930. 

Va.—Reese v. Bates, 94 Va. 321, 26 
SE 865; Mason y. Chappell, 15 Gratt. 
(56 Va.) 572, 583. 

Wis.—Smith v. Justice, 13 Wis. 600. 

See Couts v. Sperry Flour Co., 85 
Cal. A. 156, 259 PB 108, 109. C‘the: in- 
tent to warrant is inferred from the 


facts and circumstances surrounding 
tbe Kpicey Chisholm v. Proudfoot, 15 

. Q. B. 203, 200 (“Representations 

. may be treated aS an express 
warranty, if it appears reasonable on 
a view of the circumstances to under- 
stand the representations as being so 
intended’). 

“An apparent intention to warrant 
is enough.” Mason y. Chappell, su- 
pra. 

46. See cases supra notes 41-45. 


47. Montgomery Fdy., etc., Co. v. 
Hall Planetary Thread Milling Mach, 
Co.; 282 Pa. 212, 127 A 633. 


48. Gardner v. Merker, 43 Ont. L. 
411, 427, 44 DomLR 217. 


“Where the property is before the 
buyer at the time of sale and open to 
his inspection, there is no presump- 
tion that there is an intention to war- 
rant . . . and the intention to 
warrant must be shown.” Gardner v. 
Merker, supra. 

Failure to inspect not conclusive of 
absence of warranty see § 694. 


49. Reed v. Hastings, 61 Ill. 266; 
Burns v. Limerick, 178 Mo. A. 145, 165 
SW 1166; Young v. Van Natta, 113 
Mo. A. 550, 88 SW 1238. 


50. Lehner v. Germain Seed, etc., 
Co., 193 Cal. 782, 222 P 834; Miller v. 
Germain Seed, éte., Co., 193 Cal. 62, 
222 P 817, 32 ALR 1215/ 


51. Erskine v. Swanson, 45 Nebr, 
767, 64 NW 216. 

{a] Hffect of failure of formal re- 
quirement.—The delivery of a printed 
warranty, with the seller’s name 
printed thereon as signature, by an 
agent authorized to deliver the same, 
if delivered for and received as a war- 
ranty, being relied on by the purchas- 
er to the knowledge of the seller, 
would be binding as a warranty al- 
though on the margin of the paper 
was printed a condition that the in- 
strument should be void unless coun- 
tersigned by an agent, and no agent 
has countersigned it. Cedar Rapids 
First Nat. Bank v. Brickson, 20 Nebr. 
580, 31 NW 387, 


52. Risser v. Cox, 187 Iowa 990, 
174 NW 701; Victoria, etce., Motor 
Transp. Co. v. Wood Motor Co., Ltd., 
20) B. ©. 8%. 


53. Powell v. Chittick, 89 Iowa 513, 


56 NW 652 


54. Approximate estimates of 
quantity see supra § 684. 

Response to buyer’s questions re- 
garding property see supra § 684. 

55. See supra § 684. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 690] 


mere expression of an opinion;°°® 
which merely express the vendor’s 


56. Ala.—Englehardt v. 
83 Ala. 336, 3 S 680. 


Cal.—Lehner v. Germain Seed,. etc., 
Co.,1193 Cal. 782, 222 P 834 [quot 
Cyc]; Miller v. Germain Seed, etc., 
Cos 193% Cally 625.222 0P) Sly 82. ALR 
1215 [quot Cyc]; Luitweiler Pump- 
ing Engine Co. v. Ukiah Water, etc., 
Core Gr Cal VAs LOS 116 Ran tee (de. 

Ga.—Terhune v. Dever, 36 Ga. 648. 


Ill.— Sparling v. Marks, 86 Ill. 125; 
Robinson v. Harvey, 82 Ill. 58; 
Carondelet Iron Works v. Moore, 78 
Tll. 65; Reed v. Hastings, 61 Ill. 266; 
Wheeler v. Reed, 36 Ill. 81; Adams 
v. Johnson, 15 Ill. 345; Forster v. 
Peer, 120 Ill. A. 199. 

Iowa.—Davis v. Berkheimer, 152 
Iowa 270, 132 NW: 377; Schlichting 
» Stgeaeilaoans 140 Iowa 731, 119 NW 


Clanton, 


Md.—Greer v. Whalen, 125 Md. 273, 
93 A 521; Osgood v. Lewis, 2 Harr. 
& G. 495, 18 AmD 317. 


Mich.—Switzer v. Pinconning Mfg. 
Co., 59 Mich. 488, 26 NW 762. 


Minn.—Zimmerman v. Morrow, 28 
Minn. 367, 10 NW 139. 
Mo.—Matlock v. Meyers, 64 Mo. 


bots Carter v. Black, 46° Mo. 
Haines vy. Neece, 116 Mo. A. 499, 92 
Sw 919. 


Nebr.—Unland vy. Garton, 48 Nebr. 
202, 66 NW 1130. 


iat H.—Morrill v. Wallace, 9 N. H. 


N. Y.—Fairbank Canning Co. v. 
Metzger, 118 N. Y. 260, 23 NE 372, 
16 AmSR 753; Rogers v. Ackerman, 
22 Barb. 134; Blakeman v. Mackay, 
1 Hilt. 266; Warren v. Van Pelt, 4 
D. Smith 202; Petty v. Fish, 31 
. 739, 68 NYS 192 [aff 30 Misc. 
, 61 NYS 1127]; League: Cycle 
Co... vy; Abrahams, 27. Mise, 548, °58 
NYS 306; Coates v. Harvey, 10 NYSt 
Oneida Mfg. Soc. v. Lawrence, 
440; Swett v. Colgate, 20 
196, 11 AmD 266; Chapman 
19 Johns. 289, 10 AmD 


N. C.—Horton v. Green, 66 N. C. 
596; Henson v. King, 48 N. C. 419; 
Baum v. Stevens, 24 N. C. 411; Erwin 
v. Maxwell, 7 N. C. 241, 9 AmD 602. 


N.’ D.—ULarson v. Calder, 16 N. D. 
248. 113 NW 103. 


Okl.—St. Louis Cordage Mills v. 
poe Supply Co., 54 Okl. 757, 154 
6. 


Tex.—Harrell v. McDuffie, 61 Tex. 
Civ, 2A. 3020128) sSW) 11495 Milicuy, 
Riddick, 34 Tex. Civ. A. 256, 78 SW 
719. 

Utah.—Jorgensen v. Gessell Pressed 
Brick Co., 45 Utah 31, 141 P 460, 
AnnCas1917C 309. 

Vt.—Beals v. Olmstead, 24 Vt. 114, 
58 AmD 150; Foster v. Caldwell, 18 
Vt. 176; Wason v. Rowe, 16 Vt. 525. 


Wash.—Carver-Shadbolt Co. v. 
Loch, 87 Wash. 453, 151 P 787, LRA 
1917C 1076 [quot Cyc]. 

Wis.—Austin v. Nickerson, 21 Wis. 
542. 

Eng.—Power v. Barham, 4 A. & 
HH. 473, 81 ECL 216, 111 Reprint 865, 
TiO. &) Pa B06. 04 ECL 654, 173 Re- 
print 158, 1 M. & Rob. 507, 174 Re- 

print 175; Carter v. Crick, 4 H. & 
N. 412, 157 Reprint 899. 

Ont.—Gardner v. Merker, 43 Ont. 
L. 411, 44 DomLR au Wilson v. 
Shaver, 27 Ont. L. 218, 4 OntWN 71, 
8 DomLR 627. 

57, U.,. S.—lipshitz. v.,.U. S., 269 
So OE eGusO ta 455.8 Olmedo utor 
Seitz v. Brewer’ Ss Refrigerating Mach. 
Co., 141 U. S. 510, 12 SCt 46, 35 L. ed. 
837: Dunbar Bros. Co. v. Consolidat- 
ed Iron-Steel Mfg. Co., 23 F. (2d) 416 


[55 C. J.—44] 
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representations 
opinion, belief, 


{certiorari den 277 U. S. 599 mem, 48 
SCt 560 mem, 72 L. ed. 1007 mem]; 
Texas Star Flour Mills Co. v. Moore, 
177 Fed. 744; Oakland Sugar Mill Co. 
v. Fred W. Wolf Co., 118 Fed. 239, 55 
CCA 538; Carleton v. Jenks, 80 Fed. 
937, 26 CCA 265. 


Ala.—Farrow v. Andrews, 69 Ala. 
96; Wilcox v. Henderson, 64 Ala. 535; 
Burnett v. Stanton, 2 Ala. 181. Com- 
pare Brown v. Freeman, 79 Ala. 406 
(when knowingly false and made with 
intent to deceive representation in na- 
ture of an expressed opinion may 
amount to a warranty). 


Ark.—Cornish v. Friedman, 94 Ark. 
282, 126 SW 1079; Sauerman v. Sim- 
mons, 74 Ark. 568, 86 SW 429; James 
v. Bocage, 45 Ark. 284. 


Cal.—United Iron Works v. Outer 
Harbor Dock, etc., Co., 168 Cal. 81, 
141 P 917; Steen v. Southern Cali- 
fornia Supply Co., 74 Cal. A. 265, 239 
P 1098; Blumer v. Rauer, 69 Cal. A. 
195, 230 P 964; Bush v. Van Camp 
Sea Food Co., 55°Cal. A. 672, 203 P 
1026; Alexander v. Stone, 29 Cal. A. 
488, 156 P 998; Brackett v. Martens, 
4 Cal. A. 249, 87 P 410. 


Colo.—Dolan v. John Douglas Co., 
4 Colo. A. 280, 35 P 670. 


Del.—Houghton y. Alpha Process 
Co., 28 Del. 383, 93 A 669; Collins v. 
Tigner, 21 Del. 345, 60 A 978; O’Neal 
v. Bacon, 6 Del. 215. 


Ga.—Smith v. Frazer, 144 Ga. 85, 
86 SE 225 [quot Cyc]; Ragsdale v. 
Shipp, 108 Ga. 817, 34 SE 167; Ter- 
hune v. Dever, 36 Ga. 648. 


Ill.—Reed v. Hastings, 61 Ill. 266; 
Adams v. Johnson, 15 Ill. 345; Tow- 
ell v. Gatewood, 3 Ill. 22, 33 AmD 347; 
Central Commercial Co. v. Lehon Co., 


P73. T A. 2056 Parris: vee Alfred, eL7 2 
Til. A. 172; Roberts v. Applegate, 48 
DARL 6 Parlier hs) TNS, (210,013 'So a NEE: 


676]. See Able Transfer Co. v. Wil- 
liam E. Dee Co., 192 Ill, A. 14. 


Ind.—Myers v. Conway, 62 Ind. 474; 
Humphreys v. Comline, 8 Blackf. 516. 
See Vaupel v. Lamply, 181 Ind. 8, 103 
NE 796 [cit Cyc] (where the language 
used was held not to be a mere ex- 
pression of opinion). 

Iowa.—De Zeeuw v. Fox Chemical 
Cou1s9) Towar. L195 ,k79 IN Wie 605:; 
Richardson v. Coffman, 87 Iowa 121, 
54 NW 356; Jackson v. Mott, 76 
Iowa 263, 41 NW 12. See Rice v. 
Friend Bros. Co., 179 Iowa 355, 161 
NW 310, 146 NW 748 (statement was 
not mere opinion). 


Kan.—Parker v. Hutchinson Motor 
@ar Con, 127 Kan. 765524 © bs 
McCullough v. Bales, 125 Kan. 670, 
265 P 1110. 


Ky.—Mantle Lamp Co. v. Rucker, 
202 Ky. 777, 261 SW 263; McClintock 
Vv. Hmick, 87: Ky. 160, 7 SW _ 903, -9 
KyL 995; Lamme v. Gregg, 1 Metc. 
444, 71 AmD 489. 


Me.—Bryant v. Crosby, 40 Me. 9. 


Md,—Taymon v. Mitchell, 1 Md. Ch. 
496. 


Mass.—Ireland vy. Louis K. Liggett 
Co., 248 Mass. 2438, 187 NE 371; Ros- 
enbush v. Learned, 242 Mass. 297, 
136 NE 341; Henshaw v. Robins, 9 
Metce. 88, 43 AmD 367. 


Mich.—Cool v. Fighter, 239 Mich. 
42, 214 NW 162; Richey v. Daemicke, 
86 Mich. 647, 49 NW 516; Switzer v. 
Pinconning Mfg. Co; 59 Mich, 488, 
26 NW 762. 

Minn.—Frederickson v. Hackney, 
159 Minn. 234, 198 NW 806; Holt vy. 
Sims, 94 Minn. 157, 102 NW 386. 


Miss.—Kinley v. Fitzpatrick, 5 
Miss. 59, 34 AmD 108 
Mo.—Lindsay v. Davis, 30 Mo. 406; 


[55 C.J.] 689 


judgment, or estimate do not constitute a warranty.°* 


‘Boston v. Alexander, 185 Mo. A. 16, 


171 "Sw 582; Anthony Va ROLES: 63 
Mo. A. 517; Ransberger v. Ing, 55 
Mo. A. 621. 


Mont.—Lander v. Sheehan, 32 Mont. 
25, 79 P 406. 


Nebr.—Stryker v. Crane, 33. Nebr. 
690, 50 NW 1132; Halliday v. Briggs, 
15 Nebr. 219, 18 NW 55; Patrick v. 
Leach, 8 Nebr. B30 yes NW 853. 


N. H.—Morrill v. Wallace, 9 N. H. 
iF 


N. Y.—Bartlett v. Hoppoek, 34 N. 
Y. 118, 88 AmD 428; Quis v. Halloran, 
74 App. Div. 621, TT NYS 196; Brown 
v. Tuttle, 66 Barb. 169; Hunter v. 
Stége, 59 N. Y. Super... 17, 12 NYS 
557; Murray v. Smith, 4 Daly 277; 
Whipple v. Sherman, 121 Misc. 14, 
200 NYS 820; Strauss v. Salzer, 58 
Mise, = 578, 1109 NYS! (3450 Kainchaav. 
Haynes, 58 Misc. 499, 111 NYS 618; 
Harburger v. Stern, 189 NYS 74; Mag- 
gioros v. Edson Bros., 164 NYS 377; 
Ginsberg v. Lawrence, 121 NYS 337; 
Fiss, etc., Horse Co. v. Schwartzchild, 
12 ENVY Si2925 Stumpp, (etcy yom ive 
Lynber, 84 NYS 912; Whitney v. Sut- 
ton, 10 Wend. 411; Seixas v. Woods, 
2 Cai. 48. 


N. C.—Hodges v. Smith, 158 N. C. 
256, oS) 180%, WS 9 UN. (Cho by ato es 


726; Osborne v. McCoy, 107 N. C. 726, 
12 SE 3:83; Foggart v. Blackweller, 
26 N. C. 238. 


Oh.—Tillyer v. Van Cleve Glass Co. 
13-Oh.).Cir.’ Ct, 99, 7% Oh. Cir. Dec, 209: 


Okl.—Woolsey v. Zieglar, 32 Okl. 
715, 128° RP 164. 
Pa.—Jackson v. Wetherill, 7 Serg. 


& R. 480. 


R. I.—Keenan v. Cherry, 47 R. I. 
125, 131 A 309; La Fluer v. Berman, 
45 R. I. 458, 123 A 445. 


S. C.—Livingston v. Reid-Hart Parr 
Cospiie SS Cres 9 17s OOM SHEL OG 


S. D.—Gray v. Gurney Seed, etc., 
Co., 231 NW 940. 


es —Hogg y. Cardwell, 


Vt.—Barrett v. Hall, 1 Aik. 269. 


4 Sneed 


Va.—Mason y. Chappell, 15 Gratt. 
(56 Va.) 572. 
Wash.—Andrews vy. Harper, 137 


Wash. 353, 242 P 27; Carver-Shadbolt 
Co. v. Loch, 87 Wash. 453, 151 P 787, 
LRA1917C 1076 [quot Cyc]; Smith v. 
Bolster, 70 Wash. 1, 125 P 1022. 


Wis.—White v. Stelloh, 74 Wis. 435, 


43 NW 99; Tenney v. Cowles, 67 Wis. 
594, 31 NW 221; Baker v. Henderson, 
24 Wis. 509. 


Eng.—Power v. Barham, 4 A. & E. 
473, 31 ECL 216, 111 Reprint 865, 7 
C. &. P.°356, 32 HCL 654, 173 Reprint 
158, 1 M. & Rob. 507, 174 Reprint 175; 
Jendwine v. Slade, 2 Esp. 572, 170 Re- 
print 459; Prideaux v. McMurray, 2 
FE. & F. 225, 175 Reprint 1034; Carter 
Vogcniine 4 H. & N. 412, 157 Reprint 


Man.—Uhle v. Kroeker, 37 Man. 154, 
[1928] 1. DomLR 97, [1927] 3 West 
Wkly 636. 


fea B.—Sayre v. Rhodes, 39 N. B. 


Ont.—Gardner v. Merker, 43 Ont. L. 
411, 427, 44 DomLR 217; London Elec- 
tric Co. v. Eckert, 40 Ont. L.-208, 12 
OntWN 3820. 


“A mere expression of opinion or 
belief, where the matter is necessari- 
ly one of opinion or belief, is not a 
warranty, however emphatic.” Gard- 
ner v. Merker, supra. 

“No expression of opinion, however 
strong, would import a warranty.” 
Bryant v. Crosby, 40 Me. 9, 18; Hen- 
shaw v. Robins, 9 Metc. (Mass.) 83, 
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Dealer’s talk is permissible;5& and puffing,®® or | praise of the goods by the seller,®° is no warranty, 


43 AmD 367. 


[a] Goodness.—(1) Representa- 
tions amounting only to an expression 
of the seller’s opinion that the arti- 
cle sold is “good” of its kind do not 
amount to a warranty (Texas Star 
Flour Mills Co. v. Moore, 177 Fed. 
744; Farrow v. Andrews, 69 Ala. 96; 
Steen vy. Southern California Supply 
Co., 74 Cal. A. 265, 239 P 1098; Brack- 
ett v. Martens, 4 Cal. A. 249, 87 P 
410; Dolan v. John Douglas Co., 4 
Colo. A. 280, 35 P 670; Dietrich v. 
Badders, 27 Del. 499, 90 A 47; O’Neal 
v. Bacon, 6 Del. 215; Ireland v. Louis 
K. Liggett Co., 243 Mass. 243, 137 NE 


871; Hogins v. Plympton, 11 Pick. 
(Mass.) 97; Matlock v. Meyers, 64 
Mo. 531; Whipple v. Sherman, 121 


Misc. 14, 200 NYS 820; Levy v. Korn- 
reich, 121 NYS 346; Keenan v. Cherry, 
a Resi 25,134 Aq 3095. Barrett wv. 
Hale e 1s Ake (Vt). 269; 4 Sayre-y. 
Rhodes, 39 N. B. 150; Borthwick v. 
Young, 12 Ont. A. 671); (2) but the 
term “good,” used in such a manner 
as to amount to an assertion that the 
property has certain qualities and 
characteristics definitely indicated by 
that expression in the particular situ- 
ation, has been treated as constituting 
a warranty (C. A. Wood Preserver Co. 
v. Springfield Gas, etc., Co., (Mo. A.) 
243 SW 239; Bowen v. Zaccanti, 203 
Mo. A. 208, 208 SW 277; Lundquist v. 
Jennison, 66 Mont. 516, 214 P 67; Mor- 
ris Run Coal Co. v. Carthage Sulphite 
Pulp, ete., Co., 210 App. Div. 678, 206 
NYS 676 [aff 242 N. Y. 567, 152 NE 
430]; Swift v. Meekins, 179 N. C. 173, 
102 SE 138; Harrell v. McDuffie, 61 
Tex. Civ. A. 30, 128 SW 1149; Beals 
v. Olmstead, 24 Vt. 114, 58 AmD 150; 
Percival v. Oldacre, 18 C. B. N. S. 498, 
114 ECL 398, 144 Reprint 499. See 
Uhle v. Kroeker, 37 Man. 154, [1928] 
1 DomLR 97, [1927] 3 WestWkly 636 
[dictum to same effect]). (3) The 
representation that roses sold were 
“very fine stock” did not constitute a 
warranty. Stumpp, etc., Co. v. Lyn- 
ber, 84 NYS 912. (4) Statements in 
correspondence leading up to the sale 
of a second-hand machine that it was 
nearly as good as new, and was in 
good working order, were merely ex- 
pressions of opinion. James v. Bo- 
cage, 45 Ark. 284. (5) A representa- 
tion that a machine sold was a very 
good machine and would do very nice 
work fell far short of amounting to 
a warranty, and was mere commenda- 
tion. Worth v. McConnell, 42 Mich. 
473, 4 NW 198. See McDonald Mfg. 
Co. v. Thomas, 53 Iowa 558, 5 NW 737 
(where a substantially similar state- 
ment was declared not to be a war- 
ranty as matter of law). (6) A state- 
ment by the seller of a second-hand 
sewing machine that it was in very 
good condition was a mere expression 
of opinion, and not a warranty. Gins- 
berg v. Lawrence, 121 NYS 337. (7) 
Where wine was bought as “good 
port” represented to be fit for laying 
down, while the statement that it was 
good was a mere commendation not 
amounting to a warranty, the repre- 
sentation of its fitness for laying 
down was a warranty. Osborn v. 
Partacoia, Le Rep. INS: Y8ol.8 28) 
A statement by the seller of eggs that 
“they were a nice lot of eggs” and 
that the buyer would “hardly lose 
anything out of a case of eggs’’ was 
only an expression of opinion. Hunt- 
er v. Stege, 59 N. Y. Super. 17, 12 NYS 
557. 


{b] Saving in operating cost.—A 
representation made upon selling a 
hay-stacker that it would stack hay 
from fifty cents to a dollar cheaper 
than the one then in use by the buyer 
was no warranty, but a mere expres- 
sion of opinion. Carver-Shadbolt Co. 


v. Loch, 87 Wash. 453, 151 P 787, LRA 


1917C 1076. 

[c] Advice and assistance.—Man- 
ufacturers should be free to lend ad- 
vice and assistance to their customers 
in matters within their general 
knowledge, gained from their experi- 
ence, without, in the absence of a 
promise so to do, guaranteeing the 
result, and suggestions as to matters 
which it is believed will render goods 
better fitted for the purpose intended, 
Should not be taken, in such cases, 
to be warranties. Dunbar Bros. Co. 
v. Consolidated Iron-Steel Mfg. Co., 23 
F. (2d) 416 [certiorari den 277 U. S. 
599 mem, 48 SCt 560 mem, 72 L, ed. 
1007 mem]. 

[d] Statement of title —A state- 
ment asserting ownership, in its very 
nature, cannot be a mere statement 
of opinion but is a representation of 
fact. Davis v. Cramer, 188 Mo. A. 
718, 176 SW 468. 

{e] Particular description, coupled 
with sale by sample, is not a war- 
ranty, if such description amounts 
merely to an expression of opinion or 
belief. Carter v. Crick, 4H. & N. 412, 
157 Reprint 899. 

Expression of opinion as to nature 
and probable effect of obvious defect 
see infra § 693. 


58. U. S.—Reynolds v. Palmer, 21 
Fed. 433. 


Kan.—Parker v. Hutchinson Motor 
Car "Gos. 124 Kant 765, 2749 PaeLEL5): 
Illinois Zine Co. v. Semple, 123 Kan. 
368, 255 P 78, 59 ALR 1168. See Foote 
v. Wilson, 104 Kan. 191, 178 P 430 (ac- 
cepting the rule, but confining it 
strictly and criticizing it severely). 


Mass.—Ireland vy. Louis K. Liggett 
Co., 243 Mass. 243, 137 NE 371; Ros- 
enbush y. Learned, 242 Mass. 297, 136 
NE 341. 


Minn.—Frederickson v. Hackney, 
159 Minn. 234, 198 NW 806. See 
Orange Crush Co. v. Stacy Merrill 
Fruit Co., 156 Minn. 436, 195 NW 147 
(holding that in the particular case 
the representations exceeded mere 
“trade talk’). 


Mont.—Lander v. Sheehan, 32 Mont. 
25, 79 P 406. 


N. Y.—League Cycle Co. v. Abra- 
hams, 27 Misc. 548, 58 NYS 306; Mag- 
gioros v. Edson, 164 NYS 377. 


R. I.—Keenan v. Cherry, 
125, 131 A 309. 


Utah.—Detroit Vapor Stove Co. v. 
J.C. Weeter Lumber Co., 61 Utah 503, 
Zlob 995; 29 ALR: 659. 


Wash.—Smith v. Bolster, 70 Wash. 
Lelgome Loge 


See Merkle-Hines Mach. Co. v. Gay- 
nor, 185 Iowa 210, 170 NW 381 (to 
same effect). 


[a] “Prime, elegant merchandise.” 
—A statement in a letter by a seller 
to buyer of two lots of shoes which 
were sold as returned or canceled 
goods that shoes were “prime, elegant 
merchandise’ was mere seller’s talk, 
and not a warranty. Rosenbush v. 
Learned, 242 Mass. 297, 1386 NE 341. 


[b] “Sell like hot cakes.”—A 


cok AR NA 


statement that certain goods ‘‘will sell, 


like hot cakes” is mere dealer’s talk, 
and no warranty. Detroit Vapor 
Stove Co. v. J. C. Weeter Lumber Co., 
61 Utah 503, 215 P 995, 29 ALR 659. 


[ec] Determination of character of 
expression.— Where words are used of 
a sort that might be either an assur- 
ance of fact as to the particular chat- 
tel sold, or mere commendation of 
that class and type of articles gener- 
ally, the fact that they are used in 
connection with words whose nature 
is such that they can only be consid- 
ered as general dealer’s talk in praise 


‘499, 90 A 47; 


of the type or class of goods, indi- 
cates that all the language is of that 
character. Parker v. Hutchinson Mo- 
tor:Car Co.,.127 Kan. 765, 274 P 1115: 


59. U. S.—Texas Star Flour Mills 
Co. v. Moore, 177 Fed. 744. 


Ala.—Englehardt v. Clanton, 83 Ala. 
336, 3 S 680. 


Ark.—James v. Bocage, 45 Ark. 284; 
Berman v. Woods, 38 Ark. 351. 


Cal.—Steen v. Southern California 
Supply Co., 74 Cal. A. 265, 239 P 1098; 
Alexander v. Stone, 29 Cal. A. 488, 156 
P 998. 


Tll.—Central Commercial , Co. ve 
Lehon Co., 178 Ill. A. 27. 


Kan.—Parker v. Hutchinson Motor 
Car Co., 12%.Kan. 765, 274 P 1115. 

Md.—Taymon y. Mitchell, 1 Md. Ch. 
496. ‘ 


Mass.—Ireland v. Louis K. Liggett 
Co., 248 Mass. 243, 187 NE 371. 


Mo.—Boston v. Alexander, 185 Mo. 
A. 16, 171 SW 582. 


N. Y.—Maggioros v. Edson, 164 
NYS 377. 


N. C.—Kime v. Riddle, 174 N. C. 
442, 93 SH 946; Robertson v. Halton, 
nn N. C. 215,72 SE 316, 37 LRANS 


Utah.—Detroit Vapor Stove Co. v. 
J. C. Weeter Lumber Co., 61 Utah 503, 
215 P 995, 29 ALR 659 [quot Cyc]. 


60. Ark.—Cornish v. Friedman, 94 
Ark. 282, 126 SW 1079; Sauerman v. 
Simmons, 74 Ark. 563, 86 SW 429. 


Cal.—Byrne vy. Jansen, 50 Cal. 624. 


Del.—Dietrich v. Badders, 27 Del. 
ate O’Neal v. Bacon, 6 Del. 


Ill.—Roberts v. Applegate, 153 Ill. 
210, 38 NE 676 [aff 48 Ill. A. 176]; 
Adams v. Johnson, 15 Ill. 345; Central 
Commercial Co. v. Lehon Co., 173 Ill. 
A. 27; Farris v. Alfred, 171 Ill. A. 172. 

Iowa.—De Zeeuw v. Fox Chemical 
Co., 189 Iowa 1195, 179 NW 605; For- 
cheimer v. Stewart, 65 Iowa 593, 22 
NW 886, 54 AmR 30; McGrew v. For- 
sythe, 31 Iowa 179; Tewkesbury v. 
Bennett, 31 Iowa 83. 

Ky.—Mantle Lamp Co. v. Rucker, 
202 Ky. 777, 261 SW 263. 


Me.—Bryant v. Crosby, 40 Me. 9. 


Mich.—Worth. v. McConnell, 42 
Mich. 473, 4 NW 198. 4 


Mo.—Moore v. Koger, 113 Mo. A. 
423, 87 SW 602. 


N. Y.—Murray v. Smith, 4 Daly 277; 
Strauss v. Salzer, 58 Misc. 578, 109 


NYS 734; Harburger v. Stern, 189 
NYS 74; Magegioros v. Edson, 164 
NYS: 377. 

N. C.—Kime v. Riddle, 174 N. C. 


442, 93 SE 946; Robertson v. Halton, 
ath N. C. 215, 72 SE 316, 37 LRANS 


Pa.—Neilson v. Wetherill, 1 Phila. 
aD Matthews v. Hartson, 3 Pittsb. 


R. I.—Keenan v. Cherry, 47 R. I. 
125, 181 A 309. 

Utah.—Detroit Vapor Stove Co. v. 
J. C. Weeter Lumber Co., 61 Utah 503, 
215 P 995, 29 ALR 659. 


Va.—Reese v. Bates, 94 Va. 321, 26 
SE 865; Mason v. Chappell, 15 Gratt. 
(56 Va.) 572. 3 

Wash.—Carver-Shadbolt Co. Vv. 
Loch, 87 Wash. 453, 151 P 787, LRA 
1917C 1076 [quot Cyc]; Smith vy. Bol- 
ster, 70 Wash. 1, 125 P 1022. 

5 Wis.—Austin v. Nickerson, 21 Wis, 

42. 

Eng.—Osborn v. Hart, 23 L. T. Rep. 
N.S 851. 

Sask.—Thomson v. Bell, 3 Sask. L, 


For later cases, developments and changes in the law see Annotations, Same title and section number. 
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such representations falling within the maxim sim- 


plex commendatio non obfigat.¢! - 


Significance of nature of property. The nature of 
the property to which the seller’s statements relate 
may often determine whether the statements con- 
stitute an assertion of fact or a mere expression of 
A representation relating to a thing 
which is in its nature a matter of opinion or fancy 1 is 
to be regarded as an expression of opinion rather 
than a warranty,®® unless that result is excluded by 
its having been made a formal warranty,** or unless 
there is some such other declaration as leaves no 
doubt of the intention to make a warranty;°° the 
statement must otherwise be with reference to a mat- 
ter as to which it is possible that a seller may have 
reasonably certain knowledge or the means of such 


opinion. oe 


knowledge.®*® 
Words of belief or knowledge. 


170. 


“Naked praise or simple commenda- 
tion of property offered for sale does 
not, as a matter of law, amount to a 
warranty.” McGrew vy. Forsythe, 31 
Iowa 179, 181. 


“A warranty will not be implied 
from loose conversations between the 
vendor and vendee, in which the ven- 
dor may praise his goods, or express 
an opinion as to their qualities, and 
the advantages which may result to 
the vendee from the _ purchase.” 
Bryant v. Crosby, 40 Me. 9, 18. 


“Perhaps modern conceptions of 
business exact from a storekeeper a 
larger degree of frankness than did 
those in the day when the doctrine of 
caveat emptor first appeared, but as 
yet general expressions of commenda- 
tion as distinguished from statements 
of fact have not been held to be war- 
ranties.” Keenan v. Cherry, 47 R. I. 
£25, 131, Ay 309; 310. 


[a] 
The salesman’s statement that a suit 
of clothes “will wear like iron’ was 
not a warranty. Harburger v. Stern, 
189 NYS 74. 


61. Ark.—Sauerman v. 
74 Ark. 563, 86 SW 429. 


Cal.—Byrne vy. Jansen, 50 Cal. 624. 


Md.—Taymon v. Mitchell, 1 Md. Ch. 
496. 


Mont.—Lander v. Sheehan, 32 Mont. 
20 406... 


Wash.—Carver-Shadbolt Co. v. 
Loch, 87 Wash. 453, 151 P 787, LRA 
1917C 1076 [quot Cyc]. 


Eng.—Osborn v. Hart, 23 L. T. Rep. 
N.S. 851. 

Ont.—Borthwick v. Young, 12 Ont. 
A. 671. 

62. Foote v. Wilson, 104 Kan. 191, 
178 P 480; Little v. Woodworth, 8 
Nebr. 281, 284; Blythe v. Speake, 23 
Tex. 429. See Smith v. Frazer, 144 Ga. 
85, 86 SE 225 (statements as to quan- 
tity when harvested, of an unharvest- 
ed crop in such condition that the buy- 
er knew the quantity could not be ac- 
curately known, were only expres- 
sions of opinion). 

“Whether certain words would be 
regarded as the affirmation of a fact 
or the expression of an opinion would 
often depend upon the nature of the 
article commended. Words’ which 
might amount to a warranty of sound- 
ness of a horse might be regarded as 
a mere expression of opinion when ap- 
plied to the merits of a patent wash- 


Simmons, 


ing machine.” Little v. Woodworth, 
supra. 
[a] Frequency of warranty.—If 


property is of a kind on whose sale 
warranties in certain respects are usu- 
ally given, affirmations in those re- 


The seller’s use of 


Wearing qualities of goods.— 


SALES. 
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language to the effect that he is unaware of defects 


in the property sold is indicative of an expression of 


same is true as 


belief or opinion, rather than warranty ;°* 


and the 
to statements regarding the prop- 


erty which are coupled with the seller’s admission 
that he knows nothing about the property,°® or sim- 
ple assertions by the seller that he believes,®°® or 
thinks the property is of a certain quality.’” 
ever, a statement actually amounting to a represen- 
tation of fact may be a warranty although, in form, 
the language is that of an expression of opinion.*? 
The seller’s express assertion that he knows the 
property to be of a certain quality evinces an inten- 
tion to warrant it to be so.7? 


Opportunity for or condition of knowledge as in- 
dicating opinion. 


How- 


Another circumstance which is 


treated as indicating whether a statement is a mere 


spects by the seller are indicated as 
warranties by the practice of giving 
such warranties in such sales. Blythe 
v. Speake, 23 Tex. 429. 

63. Reed v. Hastings, 61 Ill. 266; 
Towell v. Gatewood, 3 Ill. 22, 33 AmD 
347; Jendwine v. Slade, 3 Hsp. 572, 170 
Reprint 459; Gee v. Lucas, 16 eT, 
Rep. N. S. 357. 


64. Towell v. Gatewood, 3 T1822, 
33 AmD 347. 


65. Reed v. Hastings, 61 Ill. 266; 
coeu v. Gatewood, 3 Ill. 22, 33 AmD 
1 


66. Littlejohn v. Sample, 173 Mich. 
419, 139 NW 388; Jendwine v. Slade, 2 
Esp. 572, 170 Reprint 459; Gee v. 
Lucas, 16 L. T. Rep. N. S. 357. 

[a] Second-hand property ‘‘as good 
as new.”—Where a particular sort of 
second-hand property is of such char- 
acter that it may be as efficient, or 
more efficient, after use as before, 
such condition being a physical con- 
dition discoverable by inspection, sale 
of such second-hand goods “as good 
as new” is a statement not relating 
necessarily to what is matter of opin- 
ion or commendation only, hence may 
be a warranty. Milwaukee Rice 
Mach. Co. v. Hamacek, 115 Wis. 422, 
91 NW 1010. 


67. Conn.—Bartholomew v. Bush- 
nell, 20 Conn. 271, 52 AmD 3388. 


Ind.—Myers v. Conway, 62 Ind. 474. 


Md.—Chilton v. Jones, 4 Harr. & J. 
62. 


N. C.—Osborne v. McCoy, 107 N. C. 
726, 12 SE 383. 


N. D.—Sockman v. Keim, 19 N. D. 
317, 124 NW 64. 


Vt.—Wason v. es 16 Vt. 525. 


Eng.—Dunlop v. Waugh, Feake N. 
P. 167, 170 Reprint 117. 


“Tt is unreasonable to hold, that 
when a man produces an article, and 
acknowledges that he knows nothing 
about it, any expression of belief or 
opinion on his part amounts to a 
warranty.” Carter v. Crick, 4 H. & 
N. 412, 157 Reprint 899. 


[a] Rule applied.—(1) “Sound to 
the best of any knowledge except a 
small wind puff’ showed only a rec- 
ommendation. Myers v. Conway, 62 
Ind. 474. (2) “Considered sound” ina 
bill of sale of a horse was not a war- 
ranty of soundness. Wason v. Rowe, 
16 Vt. 525. (3) Where the owner of 
a horse employed another to sell it 
for him, and the agent, not disclos- 
ing the principal’s existence, sold the 
horse, representing that it was sound 
as far as he knew, and later made a 
settlement with the buyer, and then 
tried to recover upon the claim that 
he had sold the horse with warranty, 
he could not do so as his statement 


expression of opinion is whether or not its correct- 


at the sale was not a warranty. Os- 
borne v. McCoy, 107 N. C. 726, 12 SH 
383. (4) It is not a warranty to sell 
a horse as of the age stated in a writ- 
ten pedigree, if at the time the seller 
declared that he knew nothing of the 
horse’s age but what he learned from 
the written pedigree. Dunlop v. 
veut, Peake N. P. 167, 170 Reprint 


[b] Reference to third person.— 
Where the buyer asked if the goods 
were sound and the seller said he 
knew nothing of them and referred 
him to another from whom he had re- 
cently bought them, and the prior 
seller, when questioned, said they 
were sound to the best of his knowl- 
edge except a small burn on one, there 
was no warranty of soundness in the 
sale. Chilton v. Jones, 4 Harr. & J. 


(Md.) 62. 


[ec] Sale of article as purchased.— 
Where, in a parol agreement for the. 
sale of a certain amount of sound 
corn, to be delivered, the seller stat- 
ed that he had just purchased the 
corn from some other person as sound 
corn, and would sell it as such, this 
was nothing but a representation of 
belief and not a warranty. Lawton v. 
Keil, 61 Barb. (N. Y.) 558: ‘ 

Necessity of knowledge of falsity 
in qualified warranty to extent of 
See knowledge or belief see infra 

69 

68. Carter v. Crick, 4 H. & N. 412, 
157 Reprint 899; Dunlop v. Waugh, 
Peake N. P. 167, 170 Reprint 117. 


69. United Iron Works v. Outer 
Harbor Dock, etce., Co., 168 Cal. 81, 
141° RB" 917. 

70. Lindsay v. Davis, 30 Mo. 406. 


See Gray v. Gurney Seed, ete., Co., 
(S. D.) 231 NW 940 (where the use 
of language to the effect that ‘‘we 
claim that’ property has certain 
qualities was held no warranty); 
Tenney v. Cowles, 67 Wis. 594, 381 
NW 221 (where seller’s statement 
that he “thought” property was of 
a certain value was accompanied by 
a refusal to warrant it so). 


71. Robinson v. Harvey, 82 Ill. 
58; Larson v. Calder, 16 N. D. 248, 
113 NW 103. 


[a] Tllustration.—Where the sell- 
er stated that property was sound 
and all right, so far.as he knew, and 
the buyer said that, as the circum- 
stances prevented examination, he 
was compelled to rely on the sSell- 
er’s representations, and the seller 
assured him that he might, as he 
was a man of his word, the affir- 
mations, in the circumstances, 
amounted to a warranty. Robinson 
v. Harvey, 82 Ill. 58. 

72. Ricks v. Dillahunty, 8 Port. 
(Ala.) 133; Van Hoesen vy. Cameron, 
54 Mich, 609, 20 NW 609. 
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ness is a matter of which either of the parties can 
judge as well as the other,’? upon which the buyer 
can, and may, reasonably be expected, in the exercise 
of ordinary diligence, to have formed his own opin- 
According to some statements, the decisive 
test of whether there is a warranty is whether the 
seller assumes to assert a fact of which the buyer 


lon.*4 


73. U. S».—Oakland Sugar Mill Co. 
Vo) red! "We Wolf. Co.) 118% Pedi 239; 
DOC CA born anletony -v. a Jenks, 30 
Hed. 937, 26 CCA 265. 


Cal.—Alexander v. Stone, 29 -Cal. 
A. 488, 156 P 998. 


Del.—O’Neal v. Bacon, 6 Del. 215. 


Ga.—Ragsdale v. Shipp, 108 Ga. 
817, 34 SE 167. 


lowa.—De Zeeuw v. Fox Chemical 
Co., 189 Iowa 1195, 179 NW 605; 
Conkling v. Standard Oil Co., 138 
Iowa 596, 116 NW 822; Powell v. 
Chittick, 89 Iowas513, 56 NW 652. 

Kan.—Foote v. Wilson, 104 Kan. 
191, 178 P 430. 
aa to Aa v. Cooper, 1 Dana 


Me.—-Bryant v. Crosby, 40 Me. 9. 


Mich.—Picard v. McCormick, 11 
Mich. 68. ; 

Mo.—Boston v. Alexander, 185 Mo. 
Ady Le, 7d SW 5825 Younes (vo. Van 
Natta, 113 Mo. A. 550, 88 SW 128. 


N. Y.—Bartlett v. Hoppock, 34 N. 
Y. 118, 88 AmD 428; Quis v. Hal- 
loran, 74 App. Div. 621, 77 NYS 196; 
Wilbur v. Cartwright, 44 Barb. 536; 
Pease Oil Co. v.. Monroe County Oil 
Co., 78 Misc. 285, 138 NYS 177 [aff 
158 App. Div. 951 mem, 143 NYS 1134 
mem]. 

Vt.—Hobart v. Young, 63 Vt. 363, 
21 A 612, 12 LRA 693; Drew v. Ed- 
munds, 60 Vt. 401, 15 A 100, 6 Am 
SR 122; Beals v. Olmstead, 24 Vt. 
114, 58 AmD 150. 


Wis.—Winkler v. Patten, 57 Wis. 
‘405, 15 NW 380; Baker v. Hender- 
son, 24 Wis. 509. 


See Russell v. Nicolopulo, 8 C. B. 
ING STOO 6 80 i, OS HCl N362, 1.41  Re- 
print 1206 (“It is not unworthy of 
observation not only that the defend- 
ants 4 [buyers] had not seen 
the cargo at the time of making the 
bargain but that they could not see 
ike luone. vs Smith, 28) Ontsla121, 
2 OntWN 631, 18 OntWR 88 (where 
a statement by a skilled dealer in 
pianos to an uninformed purchaser 
of one was a condition). 


Sta LS settled, in fact, that upon 
the sale of personal property, where 
insvection of it is not had or pos- 
sible at the time, and the seller 
knows the quality, and the buyer does 
not . . ., the representations made 
by the seller as to the quality are 
to be regarded aS a _ warranty.” 
Pease Oil Co. v. Monroe County Oil 
Co., 78 Misc. 285, 188 NYS 177, 179 
[aff 158 App. Div. 951 mem, 143 NYS 
1134 mem]. 

[a] Rule applied.—(1) Affirma- 
tions as to property not available 
for inspection, in regard to which the 
seller was supposed to have personal 
knowledge, and when the buyer was 
known not to be acquainted with the 
particular qualities of the property, 
indicates strongly that they were in- 
tended as warranties, rather than 
mere judgments. Beals v. Olmstead, 
24 Vt. 114, 58 AmD 150. (2) Where 
an Ohio drover sold hogs to an ex- 
perienced New York City broker with 
the affirmation that they were “suit- 
able and proper for the New York 
City market,” the expression in ques- 
tion under the circumstances could 
not be taken as constituting a war- 
ranty. Bartlett v. Hoppock, 34 N. 
Y. 118, 88 AmD 428. (3) Where a 
carload of potatoes was so loaded as 


SALES 


judgment 57° 
warranty while 
fact affirmed is 


to render examination impracticable, 
and the seller assured the buyer that 
the. bulk was as good as a small 
part which was examined, there was 
an express warranty. King v. Graef, 
136 Wis. 548, 117 NW 1058. 

[b] Diagnosis.—Where a seller of 
stock medicine told the owner of 
hogs that the- hogs were troubled 
with worms, but that the medicine 
he was selling would cure them and 
improve their growth and physical 
condition, and the owner bought some 
of the medicine, the assertions were 
mere expressions of opinion, and not 
warranties. De Zeeuw v. Fox Chem- 
ical Co., 189 Iowa 1195, 179 NW 605. 

[ec] Superior knowledge of seller, 
in conjunction with the buyer’s rela- 
tive ignorance, operates to make the 
slightest divergence from mere praise 
into representations of fact effective 
as a warranty. Foote v. Wilson, 104 
Kan. 191, 178 P 430. 

Failure to inspect not conclusive of 
absence of warranty see infra § 694. 

74. U. S.—Seitz v. Brewer’s Re- 
frigerating Mach. Co., 141 U. S. 510, 
12 SCt 46, 35 L. ed. 837. 

See es v. Bocage, 45 Ark. 
284. 

Cal.—Bush v. Van Camp Sea Food 
Co., 55 Gal. A. 672, 203 BP, 1026; -Alex- 
ander v. Stone, 29 Cal. A. 488, 156 P 
998. 

Ga.—Falkner v. Lane, 58 Ga. 116. 


Dp—Marnisavs, Aliredj oti Le iil A. 
Lies 

Iowa.—Meickley v. Parsons, 66 
Iowa 63, 23 NW 265, 55 AmR 261. 


Ky.—Mantle Lamp Co. v. Rucker, 
202 Ky. 777, 261 SW 263. 


R. I.—Handy yv. Waldron, 18. R. I. 
567, 29 A 148, 49 AmSR 794. 


S. D.—Schmidt v. Jutting, 31 S. D. 
69, 189 NW 769. 


Wash.—Smith v. Bolster, 70 Wash. 
1, 1251 1022. 


[al Both parties experts.—Alex- 
ander v. Stone, 29 Cal. A. 488, 156 P 
998. 

[b] Where buyer’s knowledge or 
opportunity to know exceeded that 
of seller, the assertions with refer- 
ence to the goods were no more than 
statements of opinion. James v. Bo- 
cage, 45 Ark. 284; Bush v. Van Camp 
Sea Food Co., 55 Cal. A. 672, 203 P 
1026. 

[c] Local dealer cannot avail him- 
self, as warranties, of statements 
that the goods sold will be salable 
in his particular locality and com- 
pare favorably in value and possible 
selling price with other goods of like 
character. Mantle Lamp Co. v. Ruck- 
er, 202 Ky. 777, 261 SW 2638. 


{d] Agreement to buyer if satis- 
factory.—Where the seller’s agent 
praised goods highly and the buyer 
answered “send it in, and if it is good, 
I will put it away,’ and the goods 
were delivered on this understan‘d- 
ing, the agent’s assertions regarding 
the goods were not warranties. 
Strauss v. Salzer, 58 Misc. 578, 109 
NYS 734. 


{e] Price.—Where a seller in New 
York told a buyer from another town 
that he would sell the goods as 
cheaply as they could be bought 
in New York, and at a price low 
enough to enable the seller to make 
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is ignorant, or whether he merely declares his belief 
with reference to a matter on which he has no spe- 
cial knowledge and on which the buyer may be ex- 
pected also to have an opinion, and to exercise his 
the former situation constituting a 


the latter does not.7* Where the 
one whose nature is such that the 


a profit in the town where he 
did business, the transaction was 
not one in which there was a war- 
ranty as to price, the buyer having 
a full and fair opportunity to ex- 
amine both markets, and satisfy his 
own mind as to prices. Falkner v. 
Lane, 58 Ga. 116. 


[f] Statement whose correctness 
depends on extraneous circumstances 
of whose existence and effect the buy- 
er is in as good a position as the 
seller to judge, indicates that the 
statement is not a warranty. Seitz 
v. Brewer’s Refrigerating Mach. Co., 
141 U. S>510, 12 SCt 46, 35 L. ed, 837. 


{g] Lack of opportunity to inspect 
a machine indicates an intention that 
the seller’s statements with reference 
to it are to be considered as warran- 
ties rather than mere expressions of 
opinion. Merkle-Hines Mach. Co. v. 
Gaynor, 185 Iowa 210, 170 NW 381. 

{[h] Superiority in performing 
buyer’s work.—Where the seller of 
an automobile to a rural mail carrier 
stated that it would give better and 
swifter service than the horse the 
buyer was using, such assertion was 
merely an expression of opinion. 
Farris v. Alfred, 171 Ill. A. 172. 


75. U. S.—Carleton vy. Jenks, 80 
Fed. 937, 26 CCA 265. 


Cal.—Lehner v. Germain Seed, etc., 
Co., 1193 Cals 782, ..222° Pi 834- \iviilier 
v. Germain Seed, etec., Co., 193 Cal. 
62, 222 P 817, 32 ALR 1215. 

Ga.—Smith v. Frazer, 144 Ga. 85, 
86 SE 225. 


ll—Van Horn v. Stautz, 297 Tl. 
530, 131 NE 153 [rev 217 Ill. A. 601]; 
Roberts v. Applegate, 153 Ill. 210, 38 
NE 676 [aff 48 Ill. A. 176]; Kenner 
v. Harding, 85 Ill. 264, 28 AmR 615; 
Wiener v. Lincoln Crushed Stone Co., 
224 Ill. A. 146; Central Commercial 
Co. v., Lehon)Co., 173 Til A. 272 


Iowa.—Powell v. Chittick, 89 Iowa 
513, 56 NW 652. 


Ky.—Mantle Lamp Co. v. Rucker, 
202 Ky. 777, 261 SW 2638. 


Nebr.—Halliday v. Briggs, 15 Nebr. 
219, 18 NW 55. , 


N. J.—Spencer Heater Co. v. Ab- 
bott, 91 N. J. L. 594, 104 A 91; Wol- 
cott v. Mount, 38 N. J. L. 496, 20 
AmR 425. 

N. Y.—Coleman v. Simpson, etc., 
Co., 162 App. Div. 335, 147 NYS 865; 
Teney v. Mayer, 16 Misc. 586, 38 NYS 
01. 


Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 


Vt.—Drew v. Edmunds, 60 Vt. 401, 
15 A 100, 6 AmSR 122. 


Va.—Reese v. Bates, 94 Va. 321, 26 
SE 865. 


Ont.—Wilson v. Shaver, 27 Ont. L. 
218, 4 OntWN 71, 8 DomLR 627. 


But see Heilbut v. Buckleton, [1913] 
A. C. 30 (holding that at least where 
the sale is of specific goods rather 
than by description, the circumst&ance 
of the seller’s assuming to assert a 
fact of which the buyer is ignorant, 
although indicative, is not conclusive 
of an intention to warrant rather than 
merely to express an opinion). To 
the same effect Robertson vy. Norton, 
44 N. B. 49. 


76. U. S.—Carleton v. Jenks, 80 
Fed. 937, 26 CCA 265. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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seller is likely to be acquainted with the truth or 
falsity of his statement, that circumstance indicates 
the affirmation to be a warranty rather than a mere 
opinion,’* although knowledge of falsity is not an 
essential to a warranty,’® while if the subject is one 
outside the seller’s knowledge, that indicates an ex- 
Although the seller’s 
statement coincides only with his opinion or belief, 
nevertheless, if the manner of his expression is that 
of an assurance of fact on which the buyer relies, 


pression of opinion only.7® 


the statement is a warranty.8° 


Effect of explicit disavowal of responsibility. The 
buyer’s assertion at the sale that he is unable to form 
an opinion and must rely upon the seller’s affirma- 
tions as to the property, coupled with the seller’s 
assurance that he may do so, indicates that the rep- 


Cal.—Lehner v. Germain Seed, etc., 
Co;, 193 Cal. 782,-222 P 834; Miller 
v. Germain Seed, ete., Co., 193 Cal. 
62, 222 P 817, 32 ALR 1215. 

Ga.—Smith v. Frazer, 144 Ga. 85, 
86 SH 225. 


Ill—Van Horn v. Stautz, 297 Ill. 
530, 131 NH 153 [rev 217 Ill. A. 601]; 
Roberts v. Applegate, 153 Ill. 210, 38 
NE 676 [aff 48 Ill. A. 176]; Kenner 
v. Harding, 85 Ill. 264, 28 AmR 615; 
Wiener v. Lincoln Crushed Stone Co., 
224 Ill. A. 146; Central Commercial 
Conv. ehon,Co5473. PNY Aw 27. 


Iowa.—Powell v. Chittick, 89 Iowa 
513, 56 NW 652. : 


Ky.—Mantle Lamp Co. v. Rucker, 
202 Ky. 777, 261 SW 263. 


Nebr.—Hailliday v. Briggs, 15 Nebr. 
219, 18 NW'55. 


N. J.—Spencer Heater Co. v. Ab- 
bott, 91 N. J. L. 594, 104 A 91; Wol- 
ree v. Mount, 38 N. J. L. 496, 20 AmR 
425. 

N. Y.—Coleman v. Simpson, etc., 
Co., 162 App. Div. 335, 147 NYS 865; 
Jones v. Mayer, 16 Misc. 586, 38 NYS 
801. 

Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 


Vt.—Drew v. Edmunds, 60 Vt. 401, 
15 A 100, 6 AmSR 122. 


77. %Ill.—Reed v. Hastings, 61 Ill. 
266. 

Iowa.—Merkle-Hines Mach. Co. v. 
Gaynor, 185 Iowa 210, 170 NW 381. 


Mo.—Carter v. Black, 46 Mo. 384. 


Mont.—Hogan v. Shuart, 11 Mont. 
498, 28 P 969. 


Okl.—International Harvester Co. v. 
Lawyer, 56 Okl. 207, 155 P 617. 


Vt.—Drew v. Edmunds, 60 Vt. 401, 
15 A 100, 6 AmSR 122. 


Eng.—Stucley v. Baily, 1 H. & C. 
405, 158 Reprint 948. 


Man.—Uhle v. Kroeker, 37 Man. 154, 
[1928] 1 DomLR 97, [1927] 3 West 
Wkly 636. 

[a] Statements regarding the past 
(1) made by the seller to the buyer 
to induce a purchase, and entering 
thus into the contract, the seller 
knowing the falsity of his statements, 
were warranties, not mere expres- 
sions of opinion (Reed v. Hastings, 
61 Ill. 266; Uhle v. Kroeker, 37 Man. 
TA O28 ly 1s DomUR M9 LiLo ai 13 
WestWkly 636), (2) such statements 
evincing an intention to warrant, 
rather than to express ‘an opinion, 
much more clearly than do assertions 
with reference to character or quali- 
ty (Reed v. Hastings, supra). 


78. See supra § 676. 
2 79. Seixas v. Woods, 2 Cai. (N. Y.) 
8. 
80. Riddle v. Webb, 110 Ala. 599, 18 
S 323. 


81. Robinson v. Harvey, 82 Ill. 58; 
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resentations, made by the seller with reference to 
the goods, are warranties.8? If a seller, after making 
assertions, with reference to the goods, distinctly 
leaves the determination of the character or qual- 
ities of the goods to be made by the buyer, the prior 
assertions are not warranties.®? 

Statements as to future. Under this rule, affirma- 
tions have been regarded as mere expressions of 
opinion where they are mere speculations with ref- 
erence to the future,** although the parties may war- 


rant as regards future condition or performance if 


Drew v. Edmunds, 60 Vt. 401, 15 A 
100, 6 AmSR 122. 

82. Burnett v. Stanton, 2 Ala. 181; 
Van Allen v. Allen, 1 Hilt. (N. Y.) 524; 
Maggioros v. Edson, 164 NYS 377; 
Ginsberg v. Lawrence, 121 NYS 337; 
Fiss, etc., Horse Co. v. Schwartzchild, 
121 NYS 292. 


[a] Sale on approval indicates as- 


sertions to be statements of opinion. 


Van Allen v. Allen, 1 Hilt. 
524; Maggioros v. Edson, 
377; Fiss, ete., Horse Co. v. Schwartz- 
ehild, 121 NYS. 292. 


[b] Sale with privilege of trial for 
ten days. Ginsberg v. Lawrence, 121 
NYS 3387. 

83. Cal.—Blumer v. Rauer, 69 Cal. 
A. 195, 230 P 964. 


Me.—Bryant v. Crosby, 


Minn.—Zimmerman v. Morrow, 
Minn. 367, 10 NW 1389. 


Mo.—Bates County Bank v. Ander- 
son, 85.Mo. A. 351. 


N. Y.—WNissen v. 
NYS 308. 


Man.—Uhle v. Kroeker, 
154, [1928] 1 DomLR 97, 
WestWkly 636. 


[a] Rule applied.—(1) Where the 
seller of sheep made declarations as 
to the amount of wool they would 
shear per head, the time within which 
the buyer would be able to pay for 
them, and whether he would have 
wool left after having paid for them, 
such representations were obviously 
matters of opinion, rather than war- 
ranties. Bryant v. Crosby, 40 Me. 9. 
(2) Where the seller of a mare repre- 
sents that she will be able to stand 
up under the buyer’s work, such state- 
ment cannot be construed as a war- 
ranty, but is a mere expression of 
the seller’s opinion. Richardson v. 
Coffman, 87 Iowa 121, 54 NW _ 356. 
(3) Statements that a horse sold, seen 
to be laboring under a disease, would 
soon recover and that the disease was 
merely temporary were mere state- 
ments of opinion. Zimmerman Vv. 
Morrow, 28 Minn. 367, 10 NW 139. 
(4) Where a buyer of trees remon- 
strated against their being left on 
the ground with only straw over them 
anid the seller assured him they were 
not being harmed and could be thus 
left for over a fortnight without be- 
ing harmed, the buyer, who saw the 
trees and knew all about the way in 
which they were being handled, had, 
by the statements in question, no 
warranty of the trees not being in- 
jured. Baker v. Henderson, 24 Wis. 
509. (5) A statement by the seller 
of seed grain that “it will grow” was 
a mere expression of opinion rather 
than a warranty. Uhle v. Kroeker, 
87 Man. 154, [1928]. 1 DomLR 97, 
[1927] 3 WestWkly 636. (6) Where 
the seller of fertilizer declared that 
it would double the buyer’s grape 
yield, the statement was a mere ex- 


40 Me. 9. 
28 


Applebaum, 142 


37 Man. 
[1927]. 3 


an intention to do so sufficiently appears.’ 

Statements as to value. 
ordinarily merely statements of matters of opin- 
ion;®> but a statement as to value is not incapable 
under all circumstances of constituting a warran- 


Assertions as to value are 


pression of opinion. Blumer v. Rau--: 
er, 69 Cal. A. 195, 230 P 964. 


[b] Proceeds of business.—A 
statement that a business to be con- 
ducted by another person can or will 
yield any certain return in a specified 
period is not a warranty. Nissen v. 
Applebaum, 142 NYS 303. 


{c] Future prospects of young an- 
imals.—(1) Where the seller of a colt 
stated, ‘He will attract attention any- 
where and make his mark as a foal 
getter,’ the statement was by no 
means a@ warranty in respect to those 
matters, but only purported to be an 
expression of the belief of the seller 
as to what might be expected of the 
horse in the future (Roberts v. Ap- 
plegate, 48 Ill. A. 176 [aff 153 Ill. 
210, 38 NE 676]; Bates County Bank 
v, Anderson, 85 Mo. A. 351); (2) and 
similar expressions have that effect, 


-| although coupled with statements of 


fact as to his blood line, by which 
the expectation is caused (Frederick- 
son v. Hackney, 159 Minn. 234, 198 
NW 806); (3) but a statement of this 
nature may be a warranty as to an 
existing defect in the animal as to re- 
sult in his being sterile and not a 
stock-getter (White v. Stelloh, 74 
Wis. 435, 43 NW 99). 


[d] Prediction of offspring of an- 
imals.—(1) A mere assertion or rep- 
resentation that a mare is to foal 
(Littlejohn v. Sample, 173 Mich. 419, 
139 NW 388), (2) or that a cow is to 
come fresh (McCullough y. Bales, 125 
Kan. 670, 265 P 1110. See Valentine 
v. Krumrine, 9 Pa. Dist’ & Co. 156 
{a representation that cows were bred 
on a certain date was no warranty 
that they would come fresh at any 
particular time or at all]), (3) at 
least where a particular time therefor 
is mentioned, is no warranty of the 
matters asserted in this regard (Mc- 
Cullough v. Bales, 125 Kan. 670, 265 
P 1110; Littlejohn v. Sample, 173 
Mich. 419, 189 NW 388); (4) but such 
statement may be a warranty if ex- 
pressed so clearly and definitely that 
it is apparent that it is intended to 
operate thus (Gee v. Lucas, 16 L. T. 
Rep. N. S. 357). 


84. See supra § 674. 
85. Ill.—Towell v. Gatewood, 3 
T1122). 33, “Am 'D 34% 


Ind.—Wilson vy. Broadlick, (A.) 169 
NE 346, 347. 

Ky.—Mantle Lamp Co. v. Rucker, 
202 Ky. 777, 261 SW 263. 


Mich.—Picard v. McCormick, 
Mich. 68. 


R. I.—Handy ‘v. Waldron, 18 R. I. 
567, 29 A 143, 49 AmSR 794. 


Ont.—Gardner v. Merker, 
L. 411, 44 DomLR 217. 

[a] Rule applied.—(1) The quali- 
ty of tobacco being matter of opin- 
ion or judgment without fixed stand- 
ards, especially among those but lit- 
tle acquainted with the article, a 


ait 


43 Ont. 


. 
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ty;°® and where it clearly appears that the asser- 
tions with reference to value are designed as war- 


ranties, they will so operate.’? 


Under the Uniform Sales Act,®’ 
purporting to be a statement of the seller’s opinion 
only shall be construed as a warranty,®® and no af- 
firmation of the value of the goods shall be construed 


statement that the property sold was 
good, first and second quality rate 
unaccompanied by any other assur- 
ance of quality, did not amount toa 
warranty. Towell v. Gatewood, 3 
Ill. 22, 88 AmD 347... (2) The seller’s 
assertion that a stock of goods was 
worth eighteen hundred dollars was 
a mere expression of opinion and not 


a warranty. Gardner v. Merker, 43 
Ont. L. 411, 44 DomLR 217. But see 
Foote wv. Wilson, 104 Kan. 191, 178 


P 430 (statement that stock would 
invoice at a named figure was a war- 
ranty). 

[b] Sale at “long price’ no war- 
ranty that goods are dutiable.— 
Where goods are sold at the “long 
price” which by custom and agree- 
ment includes the amount of customs 
duties paid under a law which pro- 
vides for a drawback of the customs 
paid if the goods are exported with- 
in three years, there is no implied 
warranty that the goods are dutiable. 
Moore v. Des Arts, 
2 Barb. Ch. 636]. 

86. See cases infra note 87. 

87. Picard v. McCormick, 11 Mich. 
68; Wrenn v. Morgan, 148 N. C. 101, 
61 SE 641; Handy v. Waldron, 18 R. 
EP oG ier. 29 "A 148, 49 AmSR 794. See 
Long v. Smith, 23 Ont. L. 121, 2-Ont 
WN 631, 18 ‘OntWR_ 88 (where a 
statement as to value was held a con- 
dition). But see Mason v. Thornton, 
74 Ark. 46, 84 SW 1048 (holding that 
the seller’s assurances as to price 
were not a warranty, and declaring 
that ‘‘warranties in contracts for 
sales must be either as to title, quan- 


_ tity, or quality of the things sold’). 


[a] When value is material fact, 
it may be subject matter of warran- 
ty, as where jewelry was sold by a 
skilled jeweler to an inexperienced 
purchaser, the value being a matter 
which only a skilled expert could rea- 
sonably be expected to understand. 
Picard v. McCormick, 11 Mich. 68. 


[b] Statement of amount of in- 


“debtedness made upon sale of inter- 


est in business. 
148 N. C. 101, 61 SE 641. 

88. See statutory provisions. 

89. U. S.—Burntisland Shipbuild- 
ing Co. v. Barde Steel Products Corp., 
278 Fed. 552. 

Md.—Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361. 

Mass.—Rosenbush vy. Learned, 242 
Mass. 297, 136 NE 341. 

Mich.—J. B. Colt Co. v. Reade, 221 
Mich. 92, 190 NW 672. 


N. Y.—Whipple v. Sherman, 121 
Mise. 14, 200 NYS 820; Maggioros 
v. Edson, 164 NYS 377. - 


Oh.—Talge Mahogany Co. v, Quinn, 
DOO wean AU 265 


Or.—Parrish v. Kotthoff, 128 Or. 
529, 274 P 1108. 
Utah.—Summers v. Provo Fdy., 


etce,, Co,, 53 Utah 320, 178 P 916. 

Provision of Sales Act as recogni- 
tion of common law rule see supra 
§ 684. 

90. U. S.—Burntisland Shipbuild- 
ing Co. v. Barde Steel Products Corp., 
278 Fed. 552. 

Md.—Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361. 

Mass.—Rosenbush y. Learned, 242 
Mass. 297, 136 NE 341. 


L Nie, 359. Late 


Wrenn v. Morgan, 
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‘as a warranty.°° 
[§ 691] (c) Knowledge and Good Faith of Seller. 


[§§ 690-691 


Where an express warranty exists, it is immaterial 


no statement 


Mich.—J. B..Colt Co. v. Reade, 221 
Mich. 92, 190 NW 672. 

N. TV cswhinelo x 
Misc. 14, 200 NYS 82 

Oh.—Talge Nehcbaae Co. v. Quinn, 
ZOO CHAE 276s 


Sherman, 121 


Or.—Parrish v. Kotthoff, 128 Or. 
529, 274 P 1108. 
Utah.—Summers vy. Provo Fdy., 


ete (CovrossWitahy 320817 8ShP. 916, 

Provision of Sales Act as recogni- 
anne common law rule see supra 

91.. U. S.—Shippen v. Bowen, 122 
UrsS. bib, i SCt 1283, 30.) ed. EUC2 
[rev 48 ‘Fed. 659, 4 MCeCrar vou 59h 
Schuchardt v. Allens, 1 Wall. 359, 
17 L. ed. 642. 

Cal.—Pacific Feed Co. v. Kennel, 
63 Cal. A. 108, 218 P 274 [cit Cye]; 
Hackett v. Lewis, 36 Cal. A. 687, 173 
1 Bead Be bak : 

Conn.—Bartholomew_ Vv. 

20 Conn. 271, 52 AmD 338. 

Del.—Dietrich v. Badders, 27 Del. 
doe 90 A 47; Tyre v. Causey, 4 Del, 


Ga.—Burge v. Stroberg, 42 Ga. 88; 

Terhune v. Dever, 36 Ga. 648. 
Ind.—Bowman v. Clemmer, 50 Ind. 

10; House v. Fort, 4 Blackf. 293. 


Towa.—Passcuzzi__v. Pierce, 208 
Iowa 1389, 227 NW 409; Rice v. 
Friend Bros. “Cos - 119 Iowa 355, 161 
NW _ 310, -146 NW 748; Valerius v. 
Hockspiere, 87 Iowa 332, 54 NW 136; 
Carter v. Abbott, 33 Iowa 180. 


Ky.—Stanley v. Day, 185 Ky. 362, 
215 SW 175; Barnard v. Napier, 167 
Ky. 824, 181 SW 624. - 


La.—Henderson v. Leona _ Rice 
Milling Co., 160 La. 597, 107 S 459. 


Me.—Heal v. International Agri- 
cultural Corp., 124 Me. 138, 126 A 
644; Hillman v. Wilcox, 30 Me. 170. 


Md.—Osgood v. Lewis, 2 Harr. & G. 
495, 18 AmD 3817. 

Mich.—Van Hoesen y. Cameron, 54 
Mich. 609, 20 NW 609. 


Minn.—Dodson Fruit Co. v. Galan- 
ter, 145 Minn. 319, 177 NW 362; Bar- 
thelemy v. Foley El. Co., 141 Minn. 
423, 170 NW 5138: Brown v. Doyle, 
69 Minn. 5438, 72 NW 814. 

Miss.—McLeod vy. Tutt, 2 Miss. 288. 


Mo.—Branson v. Turner, 77 Mo. 
489; Sinnamon v. Moore, 161 Mo. A. 
168, 142 SW 494. 

Mont.—Keeler v. Green, 
42, as P 286. 

H.—Mahurin v. Harding, 28 N. 
H. Nos. 59 AmD 401. 


Okl.—Madden vy. Graham, 73 Okl. 
23, 174 P. 259; Woolsey v. Zieglar, 
32 Okl, 715, 123 P 164. 


Ss. C—Kimbrell v. Taylor, 


Bushnell, 


51 Mont. 


135 S. C. 


821, 183 SH 829; Poag v. Charlotte 
Oil, etc., ‘Co, 61 S. C. 190)°39 SE 345. 

Tenn.—Waterbury v. Russell, 8 
Baxt, 159. 


Tex.—Seale v. Schultz, (Civ. A.) 3 
SW (2d) 563. 


Vt.—Beeman v. Buck, 3 Vt. 53, 21 
AmD 571. 


Va.—Standard Paint Co. 
120 Va. 595, 91 SE 952. 


W. Va.—Griffin vy. Runnion, 74 W. 
Va. 641, 82 SE 686. 


Eng.—Williamson  v. 


v. Vietor, 


Allison, 2 


whether the seller knew that the statements consti- 
tuting it were false or not®! or whether or not he 
acted in good faith in making the statements leading 
up to the sale ;°? 


the warrantor is liable even though 


Hast 446, 102 Reprint 439. 7 


Alta.—De Wynter v. Fulton, 8 
Alta eda. C22 18 


PS a di v. Proudfoot, 15 U. 
Cy ®@), 203. 


ies the vendee has prudently 
protected himself by an express war- 
ranty, either in writing or orally, 
the state of the warrantor’s knowl- 
edge or want of knowledge is not 
an ingredient of the contract. 
obligation he assumes is that the as- 
serted state of facts relating to the 
subject of the sale actually exists, 
and that if it should prove non-ex- 
istent, he will be liable to the ven- 
dee for the consequences. His pos- 
sible innocent ignorance of the true 
state of facts is one of the very con- 
tingencies against which the con- 
tract of warranty is designed to pro- 
tect the vendee and to hold... that 
culpable knowledge of the vendor is 
an indispensable element of a cause 
for breach of warranty would be to 
say, in effect, that a vendee could not 
secure himself against the innocent 
mistakes of the vendor even by con- 
tract, but must bear the risks of la- 
tent, unknown defects in the subject 
of the sale.’ Chappell v. Boram, 159 
Mo. A. 442, 448, 141 SW 19. 

92. U. S—Texas Star Flour Mills 
Co. v.,Moore, 177 Fed. 744. 

Ala.—Attalla Oil, ete., Co. v. God- 
dard. 207 Ala. 287, 92 S 794; Perry 
v. Johnston, 59 Ala. .648; Millsapp 
v. Woolf, 1 Ala. A. 599, 56 S 22. 

Ark.—Louisiana Molasses Co. v. 
Ft. Smith Wholesale Grocery Co., 73 


“Ark. 542, 84 SW 1047 


Cal.—Brock v. Newirtnie Grain Co., 
64 Cal. A. 577, 222 P 195; Hackett Vv: 
Lewis, 36 Cal. A. 687, 173 P 111. 


Ida.—Raft River Land, etc., Co. v. 
Laird, 30 Ida. 804, 168 P 1074. 
Del.—Greenwood Vv. John Re 


Thompson -Coi,-/213, Ille <A. 3 7: 

Mo.—Sinnamon vy. Moore, 161 Mo. 
A. 168, 142 SW 494; Alvin Fruit, etc., 
Assoc. v. Hartman, 146 Mo. A. 155, 
128 SW 957. 

N. H.—Mahurin v. Harding, 28 N. 
H. 128, 59 AmD 401. 

N. Y.—Brisbane v. Parsons, 33 N. 
Y. 332; Abel v. Murphy, 43 Misc. 648, 
88 NYS 256. 

N. C.—Swift v. Meekins, 179 N. C. 
173, 102 Sh. 138, 

ee oa v. Zieglar, 
715, 123 P 164. 

S. C.—Walker v. Ayer, 80 S. C. 292, 
61 SE 557, 


32 Okl. 


A.) 179 SW 111 


ian opting. Vv. 
Auto Co., 63 Utah 56, 221 P 861, 34 
ALR 533; Jorgensen v.  Gessell 
Pressed Brick Co., 45 Utah 31, 141 P 
460, AnnCas1917C 309. 

Wash.—Klock  v. 
Wash, 153, 114 P 10382. 


“It nis cnet necessary that the lan- 
guage should be intentionally false, 
or that there should have been any 
purpose to deceive.” Swift v. Meek- 
ins, 179 N. C. 173, 102 SE 138, 189. 

[a] Reasonable apprehension of 
defect.—Where there is an express 
warranty it is immaterial that the 
seller had not reasonable grounds to 
anprehend, from the facts known to 
him, that the goods sold did not 


Botterill 


Newbury, 63 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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his statements were made without any knowledge of 
However, if an affirmation is so 
qualified as to assert only that the seller knows of 
no defects in the property in the particulars men- 
tioned, the warranty is limited to the extent of the 
seller’s knowledge,®* save that, if the seller use this 
form of expression merely as an artifice, by which 
to keep within the line of formal truth, while in- 
tending to lead the buyer to believe that the proper- 
ty is really sound, the rule that any affirmation made 
by the seller with the intention to induce the buyer’s 
reliance, and which is relied on, is a warranty®® op- 


their falsity.°? 


comply with the warranty so that 
they would be injurious to the buyer. 
Heal v. International Agricultural 
Corp., 124 Me. 138, 126 A 644. 


[b] Seller’s belief that his state- 
ments were true, at the time he made 
them, is not material on the question 
of his liability on a warranty. Wool- 
sey v. Zieglar, 32 Okl: 715, 123 P 164. 


93. Ala.—Riddle v. Webb, 110 Ala. 
588, 18 S 323; Ricks v. Dillahunty, 8 
Port. 133; Wren y. Wardlaw, Minor 


363, 12 AmD 60. 
Ark.—Johnson v. McDaniel, 15 
Ark. 109; Plant v. Condit, 22 Ark. 454. 
Cal.—Pacific Feed Co. v. Kennel, 
63 Cal. A. 108, 218 P.274. 
Conn.—Bartholomew v. 
20 Conn. 271, 52 AmD 338. 
Del.—Cummins y. Ennis, 
424, 56 A 377. 
Ga.—Terhune v. Dever, 36 Ga. 648. 
Iowa.—Cavanaugh v. Spring Val- 
ley Stock Farm Co., 206 Iowa 893, 221 
NW 512; Mitchell v. Pinckney, 127 
pee 696, 104 NW 286. 


y.—Gee v. Cowherd, 197 Ky. 460, 
pins ‘Sw 364; Bedford v. Magibben, 
TSE SWielOS2, elo. Kyi A935" Gress” iv, 
Woods, il Ky. Op. 424. 

Md.—Hyatt v. Boyle, 5 Gill & J. 
‘110, 25 ‘Amd 276; Taymon v. Mitchell, 
1 Md. Ch. 496. 

Mass.—Smith v. Hale, 158 Mass. 
178, 33 NE 4938, 35 AmSR 485. 


Bushnell, 


20 Del. 


Minn.—Brown v. Doyle, 69 Minn.|}’ 
543, 72 NW 814; Marsh v. Webber, 
13 Minn. 109. 

Miss.—McKee vy. Jones, 67 Miss. 


S 348 (construing Louisiana 
Taylor v. Frost, 39 Miss. 328. 


Mo.—Carter v. gee 46 Mo. 384; 
Blair v. Hall, (A.) 201 SW 945; 
Chappell v. Boram, 159 Mo. A. 449, 
141 SW 19. 

N. H.—Mahurin v. 
H. 128, 59 AmD 401. 

N. Y.—Brisbane_v. Parsons, 33 N. 
Y. 332; Lewis v. Doyle, 13 App. Div. 
291; 43 NYS 201; Marshall v. Gray, 
57 Barb. 414, 39 HowPr 172; Moore 
v. Noble, 53 Barb. 425; Ross v. Math- 
er, 47 Barb. 582 [rev on other grounds 
51 N. Y. 108, 10 AmR_ 562]; Pas- 
senger v. Thorburn, 35 Barb. 17 [aff 
34 N. Y. 634, 90 AmD 753]; Carley v. 
Wilkins, 6 Barb. ie Chatfield v. 
Frost, 3 Thomps. & C. 357. 

N. C.—Hodges v. smith, LHS * INO. 
256, 78 SE 807, 159_N. C. 525, 75 
SE 726; Foggart Vv. Blackweller, 

N. GC. 238; Erwin v. Maxwell, 7 N. 
Cc. 241, 9 AmD 602. 


N. D.—Larson v. Calder, 16 
248, 113 NW 108. 

Okl.—Madden v. Graham, 73 Okl. 
23,174 P 259; Frey v. Failes, 37 Okl. 
297; 132 P 342; Woolsey v. Zieglar, 
32 Okl. 715, 123 P 164. 

Pa.—Vanleer v. Earle, 26 Pa. 277; 
Smith v. Williams, 1 Law Rep. 263; 
Flood v. Yeager, 52 Pa. Super. 637. 

'  R, IL—Place v. Merrill, 14 R. I. 
578. 

Tex.—Seale v. Schultz, (Civ. A.) 3 

SW (2d)‘ 563 [cit Cyc]; Sanders v. 


405, 7 
law); 


Harding, 28 N. 


ING. 


‘Reprint 188, 


‘| sale: 


SALES 


fects.°® 


Britton, (Civ. A.) 
SW 209; Norris v. Parker, 
Civ: As 117, 5389S W259. 8 

Vt.—Pinney v. Andrus, 41 Vt. 631; 
Bond v. Clark, 35 Vt. 577. 


47 SW 550, 45 
15 Tex: 


Va.—Mason vy. Chappell, 15 Gratt. 
(56 Va.); 572. 
Ieng.—Crosse v. Gardner, Carth. 90, 


90 Reprint 656; Percival v. Oldacre, 
18 C. B. N. S. .498, 114 ECL 398, 144 
Reptfint 499; Stucley v. Baily, 1 H. 
& C. 405, 158 Reprint 943; Anony- 
mous, Lofft 146, 98 Reprint 579; 
Medina v. Stoughton, 1 Salk. 210, 91 
iid, *Rayni 593, 91 
Reprint 1297. 


“Tf a seller warrants a horse as 
sound, he does it at his peril if the 
horse was not sound at the time of 
whether he knew it or not.” 
ERDAS, Lofft 146, 98 Reprint 

[a] Extent of absolute warranty. 
—An express warranty absolute in 
its terms is not to be qualified by 
construction so as to limit it to the 
extent of the _ seller’s knowledge. 
Smith v. Hale, 158 Mass. 178, 33 NE 
493, 35 AmSR 485. 


Vendor’s knowledge of falsity as 
distinction between fraud and war- 
ranty see supra § 676 


94. Conn.—Burnham vy. Sherwood, 
56 Conn.) 229,.14 A 715. 
Pa aN a v. Slatter, 5 La. Ann. 

N. ra pers CX Vv. 
Thomps. & C. 35 

N. ergata v. Morgan, 148 N. 
C. 101, 61 SE 641. 


Pa.—Irwin v. Rankin, Add. 146. 


Tenn.—McKenzie v. Kerr, 5 Sneed 
539; Hogg v. Cardwell, 4 Sneed 151. 

Tex.—Hubby v. Stokes, 22 Tex. 217. 

Wis.—Hoffman v. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916; Smith 
v. Justice, 13 Wis. 600. 


Eng.—Wood v. Smith, 4 C. & P. 
45,19 ECL 399, 172 Reprint 600. 


But see Collins v. McCargo, 14 
Miss. 128 (a warranty of freedom 
from defects “so far as I know or 
believe,” was an unlimited warranty 
of soundness, as otherwise it would 
have no effect at all, and any oth- 
er construction would leave the buy- 
er exactly where he would have been 
without any warranty of any sort). 


Frost, 3 


[a] Rule applied.—Where a sell- 
er says in the bill of sale “I war- 
rant sound to the 


best of my knowledge,” there can 
be no recovery on the warranty un- 
less the seller knew of the unsound- 
ness of the property. Hubby v. 
Stokes, 22 Tex. 217. 

Disclaimer of knowledge as indi- 
cating mere expression of opinion see 
supra § 690. 

Exclusion as warranties of abso- 
lute affirmations of soundness by 
stipulated warranty qualified by ex- 
tent of seller’s knowledge see rel 
§ 696. 

95. 


96. 
Conn. 


See supra § 684. 


Burnham  v. Sherwood,~ 
229, 14°A 715. 
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[§ 692] (d) Reliance by Buyer. 
an affirmation may constitute a warranty, it must be 
received by the buyer as a statement of fact respect- 
ing the property? and relied on as such in making the 
purchase,® that is, the affirmation asserted as a war- 


'Del. 345, 60 A 978; 


[55 C.J.] 695 


erates to free a warranty so made from the qualifica- 
tion based on knowledge.?® 
possessing all the other requisites of a warranty does 
not cease to be a warranty because known to be 
false®’ or because it is made with intent to deceive.®® 
Ordinarily an express warranty covers all latent de- 


A positive declaration 


In order that 


Ee Tll.— Ruff v. Jarrett, 94 II. 


HoT er nes v. Abbott, 33 Iowa 
Ky.—Barnard 


824, 181 SW 624. 
Me.—Hillman 
70. 


v. Napier, 167 Ky. 


v. Wilcox, 30 Me. 
Minn.—Barthelemy_ v. re El. 
Co., 141 Minn. 423, 170.NW 513. 
Mo.—Carter v. Black, 46 Mo. 384; 
Blair. v. Hall, (A.) 201 Sw 945. 
N. He Nes v. Harding, 28 N. 
H. 128, 59 AmD 401. 


Okl.—Frey v. Failes, 37 Okl. 297, 


132 P 342; Woolsey v. Zieglar, 32 
Okl. 715, 123 P 164. 
Tex.—Bolt v. State Sav. Bank, 


(Civie As) L79 SW, W119. 


Eng.—Wood v. Smith, 4 C. & P. 
45, 19 ECL 399, 172 Reprint 600. 


See Picard v. McCormick, 11 Mich. 
68 (where known false statement of 
value was warranty). 


Nhe Blair v. Hall, (Mo. A.) 201 sw 


99. Van Hbdesen v. Cameron, 54 
Mich. 609, 20 NW 609; Love v. Mil- 
ler, 104 N. C. 582, 10 SE 685; Drew 
Vv. ‘Edmunds, 60 Vt. 401, 15 A 100, 6 
AmSR 122; Waupaca Electric Light, 
ete., Co. v. Milwaukee Electric R., 
etc., Co., 112 Wis. 469, 88 NW 308. 

1. Materiality of examination as 
respects reliance see infra § 695. 

Reliance necessary in connection 
with warranty of fitness for particu- 
lar purpose see infra § 720. 


pie Ala.—Burnett v. Stanton, 2 Ala. 
lil—Van Horn v. Stautz, 297 Ill. 
630; 131 INE. 153° [rev 20-7= Tie eaAe 
601]; Robinson v. Harvey, 82 Ml. 
58; Ender) v. (Scott, Lis i357 
Hawkins v. Berry, 10 Ill. 36; Forster 
v. Peer, 120 Ill. A. 199. 
Iowa.—Jackson v. Mott, 76 Iowa 


263, 41 NW 12; McGraw v. Forsythe, 
31 Iowa 179; Tewkesbury v. Ben- 
nett, 31 Iowa 83. 


Nebr.—Halliday v. Briggs, 15 Nebr. 
219, 18 NW 565. 

N. Y.—League Cycle Co. v. Abra- 
hams, 27 Misc. 548, 58 NYS 306. 


Wash.—Carver-Shadbolt Co. Vv. 
Loch, 87 Wash. 4538, 151 P 787, LRA 
1917C 1076 [quot Cyc]. 

OS Bir S.—Montreal Bank Vv. 
Thayer, 7 :Fed. 622, 2 McCrary 1; 
Calhoun v. Vechio, 4 RF. Cas. No. 2, 310, 


3 Wash. CG. C. 165; McVeigh a Mes- 
sersmith, 16 F. Cas. No. S$ 93sdsteb 
Cranch C. C. 316. 

Ala.—Landman v. Bloomer, 117 


Ala. 312, 28 S75; Battles v. Whit- 
ley, 17 Ala. A. 125, 82 S 578. 


Cal.—Alexander v. Stone, 29 Cal. 
A. 488, 156 P’ 998 [cit Cyc]: 
Conn.—Kraig v. Benjamin, 111 


Conn. 297, 149 A 687. 
Del.—Loper v. Lingo, 29 Del. 
97 A 585; Virginia Kid Co. v. New 
Castle Leather Co., 27 Del. 511, 89 
A 367; Dietrich v. Badders, 27 Del. 
499, 90 A 47; Collins v. Tigner, 21 
O’Neal .v. Bacon, 


170, 


. 


696 [55 C.J.] 


ranty must have been operative in causing the sale* 
and must have been understood by the buyer as be- 
ing intended as part of the contract.° 
however, have been the sole inducement to the pur- 
nor need the buyer actually have been de- 
The reliance required is 
only such reliance as is necessary, in contracts gen- 
erally, on the engagements of the other party,® and 


chase, °® 
ceived by the statement.’ 


6 Del. 215. 


Ill—Van Horn v. Stautz, 297 Ill. 
530, 1381 NE 153 [rev 217 Ill.A. 601]; 
Robinson v. Harvey, 82 Ill. 58; Ender 
v. Scott, 11 Dll. 35; Hawkins v. Ber- 
ry, 10 dll. 36; Horster v.’ Peer, 120 
Til. Evans v. Schriver Laun- 
ALSO WA eukexepe 5 
‘A. 70. Contra Phil- 
lips v. Vermillion, 91 Ill. A. 133. 


Iowa.—Davis v. Berkheimer, 152 
Iowa 270, 132 NW 377; Schlichting 
v. Rowell, 140 Iowa 731, 119 NW 151; 
Richardson v. Coffman, 87 Iowa 121, 
54 NW 356; Jackson v. Mott, 76 Iowa 
263, 41 NW 12; McGrew vy. Forsythe, 
*31 Iowa 179; Tewkesbury v. Bennett, 
31 Iowa 83. 


Ky.—Stanley v. Day, 
Zoe noVWin leon eat. ye), 


185 Ky. 362, 


Md.—Taymon vy. Mitchell, 1 Md. 
Ch. 496; 
Mass.—Whitehead, etce., Mach. Co. 


v. Ryder, 139 Mass. 366, 31 NE 736. 


Minn.—Torkelson vy. Jorgenson, 28 
Minn. 383, 10 NW 416; McCormick 
vy. Kelly, 28 Minn. 135, 9-NW 675. 


Mo.—Bowen y. Zaccanti, 203 Mo. 
A. 208, 208 SW 277; Oak Lawn Sug- 
ar Co. v. Sparks Bros. Mule Co., 159 
Mo. A. 496, 141 SW 698; Chappell 
v. Boram, 159 Mo. A. 442, 141 SW 
19; Moore v. Day Rubber Co., 137 
Mo. A. 679, 119 SW 454; Anthony 
v. Potts, 63 Mo. A. 517. 


Mont.—Jones vy. Armstrong, 
Mont. 168, 145 P 949. 


Nebr.—Watson v. Roode, 30 Nebr. 
264, 46 NW 491; Halliday v. Briggs 
15 Nebr. 219, 18 NW 55. 


N. J.—Spencer Heater Co. v. Ab- 
hott, 92 Ns. a. 594, 104A 91: 


N. Y.—Fairbank Canning Co. v. 
Metzger, 118 N. Y. 260, 23 NE 372, 
16 AmSR 753; >~ Hawkins v.. Pem- 
berton, 51 N. Y. 198, 10 AmR 595, 
44 HowPr 102 [rev 29 N. Y. Super. 
425) oe POW Pr 13.061); Lewitus v. 
Brown, 228 App. Div. 146, 239 NYS 
261; Grocker-Wheeler Electric Co. v. 
Johns-Pratt OO.) 20) Apps Div 300; 
51 NYS 793 [aff 164 N. Y. 593 mem, 
58 NE 1086 mem]; Warren v. Van 
Pelt, 940 Da De Stith —20 250 sueazue 
Cycle Co, v. Abrahams, 27 Misc. 548, 
58 NYS 306; Hellman y. Kirschner, 
191 NYS 202; Harburger v. Stern, 
189 NYS 74; Maggioros v. Edson, 
LOANS oie RSs). etc, wetorse, (Co, 
y. Schwartzchild, 121 sNYS |, 292; 
@oates v. Marvey, 10 NYSt, 276; 
Oneida Mfg. Soc. v. Lawrence, 4 Cow. 
440. 
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N. C.—Smith v. Alphin, 150 N. C. 
425, 64 SE 210. 

Or.—Feeney, etc., Co. v. Stone, 89 
On ee o0melGh SPNbGo, 174 P1525 heir 
Cycle 

Tenn.—Hogg v. Cardwell, 4 Sneed 
oat. 


Vt.—Wason v. Rowe, 16 Vt. 525. 

Wash.—Carver-Shadbolt Sor 
Loch, 87 Wash. 453, 151 P 787, 
1917C 1076 [quot Cyc]. 

Wis.—Kimball-Clark Co. y. Crosby, 
175 Wis. 337, 185 NW 172; Smith vy. 
Reed, 141 Wis. 483, 124 NW 489. 

Ont.—Borthwick v. Young, 12 Ont. 
Avo, 

Sask.—Thomson vy. Bell, 
170; Taylor v. Poirier, 


v. 
LRA 


3. Sask. L. 
1 Sask. L. 


SALES 


It need not, 


satisfied.® 


statements.?°? 


204. 

“A warranty . must be 
representation of something as a fact, 
upon which the purchaser relies, and 
by which he is induced, to some ex- 
tent, to make the purchase, or is in- 
fluenced in respect to the price or con- 
sideration.’”” McCormick y. Kelly, 28 
Minn. 135, 138, 9 NW 675. 

“It is a general rule of law that 
when the buyer and seller have equal 
knowledge or opportunities of know- 
ing the properties or qualities of the 
thing in question, and each relies on 
his own judgment and observation in 
regard to the matter, each deals on 
the strength and basis of his own 
opinion, and there is no warranty.” 
Collins y. Tigner, 21 Del. 345, 60 A 
Wess Sire 

“The question whether or not a 
statement or affirmation accompany- 
ing a sale is a warranty depends upon 
whether the conditions were such that 
the vendee had a right to understand, 
and did understand, that what was 
said by the vendor was meant asa 
warranty.” Spencer Heater Co. v. 
Abbott, 91 N. J. L. 594, 104 A 91, 92. 


[a] Superior knowledge of buyer. 
—Where the seller’s assertions with 
respect to the property are met by the 
buyer’s statement that he is fully ac- 
quainted with the property, and he 
is in fact more so than the seller, 
and where he relies on this superior 
knowledge the assertions in question 
are not warranties. Hawkins v. Ber- 
parc, ILD! IMly SKB 

4. lIowa.—Mitchell v. Pinckney, 127 
Towa 696, 104 NW 286; Richardson vy. 
Coffman, 87 Iowa 121, 54 NW 356. 


Ky.—Stanley v. Day, 185 Ky. 362,, 
215 SW 175 [cit Cyc]. 


N. D.—Larson yv. Calder, 16 N. D. 
248, 113 NW 103. 


Or.—Feeney, et Co. v. Stone, 89 
Or. 360, 171 P 569, 14 P.152 [eit Cye]. 


Wis.—Baker v. Henderson, 24 Wis. 
509. 

[a] Reliance on statements of 
third person, not an agent of the sell- 
er, which are in substantial accord 
with representations of the _ seller, 
does not make the representations of 
the latter available as warranties. 
Jones v. Armstrong, 50 Mont. 168, 145 
P 949. 


5. Griswold v. Morrison, 53 Cal. A. 
$3)°200) P62: 


6. Ill.—Hodgman v. State Line, 
ete., R. Co., 45 Ill. A. 395. 


Ind.—Shordan y. Kyler, 87 Ind. 38; 
McCarty v. Williams, 58 Ind. A. 440, 
108 NE 370. 


Iowa.—Mitchell v. 
Iowa 696, 104 NW 286. 


Ky.—Stanley v. Day, 185 Ky. 362, 
215 SW 175 [quot Cyc]. 


Or.—Feeney, etc., Co. v. Stone, 89 
COVA OOS GMI Ae OS BUCS MEY SNS) = Veceate 
Cye]. 

Tenn.—Keely v. Turbeville, 11 Lea 
339) 


“Tt is not necessary that it should 
be true that the buyer would not have 
purchased but for the warranty. If, 
in addition to the transfer of the prop- 
erty, he can, for the same price or 
for a greater price, obtain the sell- 


Pinckney, 127 


where a representation has entered into the contract 
as an intended element thereof and as part of the 
consideration, the requirement that it be ax induce- 
ment in order to be operative as a warranty is fully 
The fact that the buyer relies largely, or’ 
even entirely, on representations by the purchaser 
is not of itself enough to make warranties of those 
A statement does not constitute a war- 


er’S agreement to insure the quality 
of the goods, such agreement goes 
with the goods as a part of the con- 
sideration, and the buyer is entitled 
to the benefit of his bargain in this 
regard, whether he would or would 
not have bought the goods without 
this additional consideration.” Mc- 
Carty v. Williams, 58 Ind. A. 440, 108 
NE 370, 372. 

[a] If buyer relies partly upon ex- 
amination and test of article sold, 
but mainly upen the representations 
of the seller, and these representa- 
tions were with the intent that they 
should be relied upon, it is a warranty 
upon which he may recover. Keely 
v. Turbeville, 11 Lea (Tenn.) 339. 

[b] Although low price was chief 
inducement to the sale, yet if part 
of the reliance of the buyer is on a 
statement of quality, such affirmation 
is available to him as a warranty. 
Hodgman v. State Line, etc., R. Co., 
45 Ill. A. 395. 


7. Shordan vw. Kyler, S87 Ind? 3s: 


McCarty v. Williams, 58 Ind. A. 440, 
108 NE 3870; Branson y. Turner, 77 
Mo. 489. 

8 Shordan v. Kyler, 87 Ind. 38; 


McCarty v. Williams, 58 Ind. A. 440, 
108 NE 370; Mitchell v. Pinckney, 127 
Iowa 696, 104 NW 286, 288; Merkle- 
Hines Mach. Co. v. Gaynor, 185 Iowa 
210, 170 NW 381. 


“Where the warranty is a part of 
the contract of sale, and a part of the 
consideration of the purchase price, 
}the purchaser need not show . 
that he relied upon it, as the law will 
presume that he did.” Mitchell v. 
Pinckney, supra. See to same effect 
J. I. Case Threshing-Mach. Co. v. Me- 
Kinnon, 82 Minn. 75, 84 NW 646. 

9. Shordan v. Kyler, 87 Ind. 38; 
McCarty v. Williams, 58 Ind. A. 440, 
108 NE 370. See C. A. Bryant Co. v. 
Hamlin Independent School Dist., 
(Tex. Civ. A.) 274 SW 266 (in an ac- 
tion for damages for breach of war- 
ranty no independent showing of re- 
liance is necessary). 

10. U.S.-—Dunbar Bros. Co. v. Con- 
solidated Iron-Steel Mfg. Co., 23 F. 
(2d) 416 [certiorari den 277,U. S. 599 
mem, 48 SCt 560 mem, 72 L. ed. 1007 
mem]. 

Ark.—Kull yv. Noble, 178 Ark. 496, 
10 SW (2d) 902; Berman v. Woods, 


38 Ark, 351. 
Cal.—Couts v. Sperry Flour Co., 85 
Caly A. 1665 259) P, 108% 


Ind.—House v. Fort, 4 Blackf. 2938. 


Mich.—Littlejohn v. Sample, 173 
Mich. 419, 139 NW 88. 
Minn.—Zimmerman y. Morrow, 28 


Minn. 367, 10 NW 139. 


N. Y.—Beirne y. Dord, 5 N. Y. 95, 
55 AmD 321 [rev 4 N. Y. Super. 89]. 


* Pa. 38 Pa. Super. 
608. 


Eng.—Anthony v. Halstead, 37 L. T. 
Rep. N. S. 433. 

Ont.—Gardner v. Merker, 43 Ont. L. 
411, 44 DomLR 217. : 

See Smith v. Alphin, 150 N. C. 425, 
64 SE 210 (approving an instruction 
that for a statement to constitute a 
warranty the buyer must have “rea- 
sonably” relied on it). 

“Tt must be justifiable reliance to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ranty unless the buyer is justified in relying on it 
-as a statement of fact!! as distinguished from an 
opinion.'? If the buyer’s reliance is placed wholly 
and exclusively on his own judgment there is no 
-warranty;'® thus, where the buyer’s opportunity of 
knowledge is equal to the seller’s and each relies on 
his own judgment and observation regarding the 
matter, there is no warranty in the transaction.1* 
The buyer’s reasons for relying on the seller’s war- 
ranty are immaterial.1> It is not essential to the 
existence of warranty that the buyer should have 
requested such a term in the sale,!® and it is suffi- 
cient although voluntarily given.1* 


Formal warranties. Reliance is not strictly es- 
sential to every warranty;'® a buyer, although he 
relies on his own judgment,!® and even though he be- 
leves that the article sold does not possess the qual- 
ities represented,?° may buy the goods and rely for 
his protection on a special warranty;?! but such a 
special warranty, not relied on, must be created by 
expheit and formal terms of warranty,?? and for a 
warranty deriving from an affirmation as to the goods 
it is necessary that the truth of the thing affirmed 
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should be relied on to an appreciable extent.*?* 


When sales contract is completely reduced to writ- 
ing the question whether certain expressions con- 
stitute a warranty does not depend on the question 
of whether the representations or promises embodied 
have actually and in fact afforded a preliminary in- 
ducement to enter into the contract,** but every 
expression which by construction is a term of one 
party’s undertaking is presumed to be relied on by 
the other when he makes the contract.?° 


State of knowledge as affecting reliance. The fact 
that the seller has special knowledge with reference 
to the property sold, or may be supposed to have, 
indicates that statements made by him regarding it 
were relied on by the purchaser in making the pur- 
chase,?® as does the buyer’s lack of familiarity with 
such property.** 


Character of conduct or transaction. Where the 
buyer’s agreement to purchase is expressly condi- 
tioned on the property being as represented in a prior 
offer to sell the delivery of the property without more 
makes a contract of warranty complete.2* Where a 


oa basis for a warranty.” Dun- 16. Claghorn v. Lingo, 62 Ala. 230. ete rises yaa sone perl Con 

ar ros. Co. vy. Consolidated Iron- 5 al. i s oote v. 

Steel Mfg. Co. 23 F. (2d) 416, 419| °C aenorn v. Lingo, Supra, ,_| Wilson, 104 Kan. 191, 178 P'430; Kem- 

[certiorari den 277 U. S. 599 mem, 48|,,18__ Ellis v. Riddick, 34 Tex. a Re ble v. Wiltison, 92 W. Va. 32, 114 SE 

SCt 560 mem, 72 L. ed. 1007 mem]. ba LA iced And see cases infra | 369; Winterburn v. Boon, 6 Sask. L. 
[a] That buyer does not under- ey ne i Davi Revel 177. 

stand that the seller does not intend 19. Iowa.—Davis Vv. erkheimer, 


to warrant the goods is not sufficient 


152 Iowa 270, 132 NW 3877. 


[a] Previous occupation of buyer. 
—Where the buyer of a horse, having 


to dispense with the general rule re- 
quiring an expression of intention. 
Couts v. Sperry Flour Co., 85 Cal. A. 
156, 259 P 108. 


11. McDonald Mfg. Co. v. Thomas, 
53 Iowa 558, 5 NW 737. See Torkel- 
son v. Jorgenson, 28 Minn. 383, 10 NW 
416 (statement must be such as to 
authorize buyer’s belief that seller in- 
tended them to bind him as part of 
the contract of sale); Zimmerman v. 
Morrow, 28 Minn. 367, 10 NW 139 (to 
same effect); Wolcott v. Mount, 38 

“N. J. L. 496, 20 AmR 425 (the ques- 
tion in every case of affirmation 
claimed to constitute warranty is 
whether the buyer had a right to un- 
derstand, and did understand, that the 
seller’s assertion was intended as a 
warranty). 
phen Matters of opinion see supra § 


13. U. S.—Calhoun v. Vechio, 3 F. 
Cas. No. 2,310, 3 Wash. C. C. 165. 


Del.—Loper v. Lingo, 29 Del. 170, 
97 A 585; Dietrich v. Badders, 27 Del. 
499, 90 A 47. 

Ky.-—Stanley v. Day, 185 Ky. 362, 
215 SW 175. 

Mo.—Oak Lawn Sugar Co. v. Sparks 
Bros. Mule Co., 159 Mo. A. 496, 141 


SW 698. y 
N. Y.—Whipple v. Sherman, 121 
Mise. 14, 200 NYS 820; Casazza v. 


Rosenblum, 180 NYS 258. 


S. D.—Schmidt vy. Jutting, 31.S. D. 
69, 139 NW 769. 


14. McVeigh v. Messersmith, 16 F. 
Cais. NO: -8:931,..6: Cranch jAGe. Cx 31/65; 
O’Neal v. Bacon, 6 Del. 215; League 
Cycle Co. v. Abrahams, 27 Misc. 548, 
58 NYS 306. 


[a] Furnishing sample.—Where a 
buyer, disregarding the seller’s asser- 
tions, requested and received a sam- 
ple of the goods, and after such re- 
ceipt ordered a shipment of the goods, 
the facts indicated that the assertions 
were not relied on, hence not avail- 
able as warranties. League Cycle Co. 
vy. Abrahams, 27 Misc. 548, 58 NYS 
306. 


. 15. Hogan v. Shuart, 11 Mont. 498, 
28 P 969. 


158 Mass. 
Har- 


Mass.—Smith v. Hale, 
178, 38 NE 493, 35 AmSR 485; 
rington v. Smith, 138 Mass. 92. 


N. Y.—Beirne v. Dord, 5 N. Y. 95, 
55 AmD 321 [rev 4 N. Y. Super. 89]. 


Tex.-—-Seale v. Schultz, (Civ. A.) 3 
SW (2d) 563. 


Wis.—Smith v. Reed, 141 Wis. 483, 
124 NW 489. 


an Harrington v. Smith, 138 Mass. 
92. 


21. See cases supra notes 19, 20. 


Special warranties generally see in- 
fra § 693. : 


22. Davis v. Berkheimer, 152 Iowa 
270, 1832 NW 377; Harrington v. Smith, 
138 Mass. 92; Smith v. Reed, 141 Wis. 
483, 124 NW 489. But see Seale v. 
Schultz, (Tex. Civ. A.) 3 SW (2d) 563 
(where no such limitation was an- 
nounced and it did not appear wheth- 
er or not formal words of warranty 
were employed). 

23. Davis v. Berkheimer, 152 Iowa 
270" 132 INIWs 38775) Harrington vs 
Smith, 138 Mass. 92; Torkelson v. 
Jorgenson, 28 Minn. 383, 10 NW 416; 
Smith v. Reed, 141 Wis. 4838, 124 NW 
489. 


Effect of examination on creation of 
warranty by affirmation see infra § 
695. 


24. Whitehead, etce., Mach. Co. v. 
Ryder, 139 Mass. 366, 31 NE 736. 


25. Osgood v. Lewis, 2 Harr. & G. 
(Md.) 495, 18 AmD 317; Whitehead, 
ete., Mach. Co. y. Ryder, 139 Mass. 
366, 31 NE 736. 


26. White v. Gresham, 52 Ill. A. 
399; Jones v. Mayer, 16 Misc. 586, 38 
NYS 801. 


[a] New commodity.—Where the 
subject matter of the sale was a re- 
cently’ invented or compounded prod- 
uct, concerning which the buyer knew 
nothing, relying on the statements of 
the seller’s agent, as the latter was 
aware, the affirmations so made must 
necessarily be considered as having 
been relied and acted on as warran- 
ties, and operated as such. Warren 
v. Van Pelt, 4 E. D. Smith (N. Y.) 
2 


previously been a sailor and a bar 
tender, knew nothing about horses, 
that fact made it apparent that he re- 
lied on the seller’s statements. Win- 
terburn v. Boon, 6 Sask. L. 177. See 
Foote v. Wilson, 104 Kan. 191, 178 P 
430 (where a farmer bought a stock 
of merchandise, and a like result was 
reached). 


28. Branson v. Turner, 77 Mo. 489; 
Tall v. Crescent Paint, etc., Co., (Mo. 
A.) 296 SW 182; Charter Gas-Engine 
Co. v. Kellam, 79 App. Div. 231, 79 
NYS 1019. See Mackintosh v. Haw- 
ley, 13 NYSt 434 (where the buyer of- 
fered for “fifty, if full grade, mid. 
fair,” and the sellers wired ‘‘We ac- 
cept your offer,” there was a warranty 
of quality); Richmond v. Cretens, 175 
Wis. 297, 185 NW 247 (where plain- 
tiffs offered to purchase potash from 
defendant on certain terms if defend- 
ant would guarantee the potash to be 
of prime quality and not adulterated, 
defendant’s telegram in reply quoting 
a price on the potash amounted to a 
warranty). But see Central Commer- 
elaly Conv; Lehon “Cowl 737 Tis tan 2G 
(where the buyer, after representa- 
tions made, said that if the property 
was as represented and would per- 
form as stated, he would take some, 
and the agent of the seller entered his 
order, it was held no warranty, the 
representations on which the order 
was conditioned being held mere 
statements of opinion); Dinovo Fruit 
Co. v. McClintick, 214° Mich. 620, 183 
NW 87 (where the buyer initiated ne- 
gotiations by wiring an order to the 
seller to ship a car of fruit “if good 
stock,’ and the seller replied, “Will 
ship car,” there was no express war- 
ranty that the fruit was good stock). 


[alo sPrior representations by 
agent.—Where an order is expressly 
conditioned, and so stipulated in the 
written order, on compliance with 
warranties of the seller’s,agent, ac- 
eceptance by shipment of the order 
amounts to a warranty although the 
acknowledgment of the order contains 
a printed form statement that no 
representations of agents shall be 
valid unless confirmed in writing by 
the company and although there is 
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general affirmation of quality is made following the 
buyer’s observation of apparent defects, that cir- 
cumstance indicates reliance by the buyer on the 
Conduct of the buyer subsequent 
sale may be indicative of his reliance on the 
Where a buyer questions a seller as to 
the condition and character of property, in particu- 
lars which by the form of his inquiry he signifies are 
of importance to him, and the seller in response to 
the question makes affirmations with respect thereto, 
such a state of facts tends to show reliance by the 
buyer and thus to establish the seller’s statements 
An affirmation in response to a 


representation.?° 
to the 
warranty.°° 


as warranties.?1 


no such written confirmation of the 
particular warranty. Tall v. Crescent 
Paint, etc., Co., (Mo. A.) 296 SW 182. 

[b] Accéptance coupled with rep- 
etition, in part, of warranties stated. 
—Where the buyer agreed to confirm 
an order given by a third party if the 
seller should guarantee the property 
to be as represented, and the sellers 
responded that they had entered the 
order and guaranteed the property to 
fulfill a stated one of several affirma- 
tions, without mentioning the others 
the affirmations as to the general 
character of the property were war- 
ranties despite the seller having thus 
repeated only one special warranty. 
Charter Gas-Engine Co. v. Kellam, 79 
App. Div. 231, 79 NYS 1019. 


29. Powell v. Chittick, 89 Iowa 513, 
56 NW 652. 


30. Chicago v. Procter, 
SE (2d) 2 86: 


31. Ala.—Riddle v. Webb, 110 Ala, 
599, 18 S 323. 


(f—Emriek v. Merriman, 23 Ill. A. 


ete., Co., 


Ind.—Vaupel v. Lamply, 181 Ind. 8, 
103 NE 796. 

Iowa.—Cavanaugh v. Spring Valley 
Stock Farm Co., 206 Iowa 893, 221 NW 
512. 

, Ky.—McClintock v. Emick, 87 Ky. 
160, 7 SW 903, 9 KyL 995. 

Minn.—J. I. Case Threshing-Mach. 
ae v. McKinnon, 82 Minn. 75, 84 NW 

Mo.—Faust v. Koers, 111 Mo. A. 560, 
86 SW 278. 

N. Y.—Money v. Fisher, 92 Hun 347, 


36 NYS 862; Richardson v. Mason, 53 
Barb. 601; Wilbur v. Cartright, 44 
Barb. 536. 


Vt.—Beals v. Olmstead, 24 Vt. 114, 
58 AmD 150. 

[a] Rule applied.—(1) Where a 
prospective buyer of a bull, having 
no knowledge of the animal, asked the 
owner if the bull was “fat and all 
right,” agreeing to purchase on that 
condition only, to which the seller an- 
swered “Yes,” such answer was a 
warranty as to those particulars. 
Money v. Fisher, 92 Hun 347, 36 NYS 
862. But see Hrwin v. Maxwell, 7 N. 
C. 241, 9 AmD 602 (where the buyer 
of a horse asked the seller, after the 
terms of sale were agreed on and 
when the money was about to be paid, 
if the horse was sound, and the sell- 
er answered that he was, this was not 
a warranty). (2) Where, before buy- 
ing a horse, the buyer asked if he was 
“absolutely sound,” to which the sell- 
er replied, “In every particular,” and 
the buyer thereupon said if that was 
so he would take the seller’s word for 
it without requiring any receipt, those 
circumstances sufficed to show that 
the buyer relied on the statement as 
a warranty. 
A. 560, 86 SW 278. (3) Where a buy- 
er of hay told the seller that he knew 
nothing about it, that he wanted it for 


Faust v. Koers, 111 Mo.- 
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a particular use, and that it must an- 
swer that use, and the seller made as- 
sertions with reference to the charac: 
ter of his hay as satisfying the pur- 
chase, and on this statement the hay 
was bought, the circumstances of the 
case indicated strongly that the state- 
ment was to be taken as a warranty. 
Beals v. Olmstead, 24 Vt. 114, 58 AmD 
150. (4) Where a prospective pur- 
chaser of hogs asked if they were 
healthy and all right, and the seller 
said ‘‘Yes, sir, they are,” the assertion 
was such and was so related to the 
contract of warranty as to constitute 
a warranty if so intended. Cava- 
naugh v. Spring Valley Stock Farm 

Co., 206 Iowa 898, 221 NW 512... (5) 
Where a buyer, pending sale, said“‘If 
there is anything wrong with these 
mules, not discernible, I want you to 
tell me,” and the seller responded that 
they were sound as dollars, whereup- 
on the \purchase was made, the state- 
ment amounted to a warranty of 
soundness. Riddle v. Webb, 110 Ala. 
599, 18 S 328. (6) Where the buyer 
stated that he was collecting cows to 
sell to dairymen, and asked whether 
those offered by the seller were with 
ealf, and was told that ‘‘all were com- 
ing in in good season in the spring, 
but one,” this was a warranty. Rich- 
ardson v. Mason, 53 Barb. (N. Y.) 601. 


[b] Inquiry as to subject matter 
of sale located in another state.— 
J. I. Case Threshing-Mach. Co. v. Mc- 


Kinnon, 82 Minn. 75, 84 NW 646. 

32. MeMaster Vv. Smith, 3) NYSt 
481. 

[a] Illustration.—Where the seller 


of a horse, when asked “You have 
drove him single, I suppose, and he 
went all right?” answered, ‘Yes, I 
have,” he did not by that answer ex- 
press or indicate any intention to 
warrant the future performance of the 


horse. McMaster v. Smith, 8 NYSt 
481. 
33. Carter v. Abbott, 33 Iowa 180; 


Blair v. Hall; (Mo. A.) 201 SW 945. 


Reference by owner coupled with 
disclaimer of personal knowledge sce 
infra § 698. 

34. Ala.—W. T. Adams Mach. Co. 
v. Turner, 162 Ala, 351, 50 S 308, 136 
‘AmSR 28; Brown v. Freeman, 79 Ala. 
406; Livingston v. Arrington, 28 Ala. 
424, 

Ark.—Thompson v.:. Bertrand, 23 
Ark. 780; Jordan v. Foster, 11 Ark. 
1389. 

Colo.—Huston v. Plato, 3 Colo. 402. 


Conn.—Chadsey v. Greene, 24 Conn. 
562. 

Ga.—North Georgia Milling Co. v. 
Henderson El. Co., 1380 Ga. 113, 60 SE 
258, 24 LRANS 235; Henderson Hl. 
Co. v. North Georgia’ Milling Co., 126 
Ga. 279, 55 SH 50; Fletcher vy. Young, 
69 Ga. 591. 

Ill.—Kenner v. Harding, 85 Ill. 264, 
28 AmR 615. 


ind.—Connersville v. Watdleigh, 7 
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question as to past performance of the property, and 
extending no further, cannot form the basis Oy a 
warranty as to its character at or after the sale.° 

Where owner of goods refers prospective buyer to 
a third person for information respecting the prop- 
erty, the representations made by the person named 
may be received and relied on by the buyer as the 
seller’s warranties.** 

[§ 693] (4) Buyer’s Knowledge or Opportunity 
for Knowledge—(a) Patent or Known Defects Gen- 
erally. Those defects are not usually covered by a 
general warranty which are patent or discoverable 
on casual inspection®? or 


which are actually known 


Blackf. 102, 41 AmD 214. 
Iowa.—Storrs v. Emerson, 72 Iowa 

390, 34 NW 176; Meickley v. Parsons, 

66 Lowa 63, 268 NW 265, 55 AmR 261. 


Kan.—Scott v. Geiser, 70 Kan. 500, 
80 P 955, 70 Kan. 498, 78 P 823. 


Mass.—Brown vy. Bigelow, 10 Allen 
2¢ 


Minn.—Maxwell v. Lee, 34. Minn. 


511, 27 NW 196. 


Mo.—Thompson v. Botts, 8 Mo. 710;. 
Boston v. Alexander, 185 Mo. A. 16, 
171 SW 582; Sinnamon v. Moore, 161 
Mo. A. 168, 142 SW 494; Dale v. Pier- 
son-Brewen Commn. Co., 160 Mo. A. 
814, 142 SW 745; Oak Lawn Sugar 
Co. v. Sparks Bros. Mule Co., 159 Mo. 
A. 496, 141 SW 698; Doyle v. Parish, 
110 Mo. A. 470, 85 SW 646; June y. 
Falkinburg, 89 Mo. A. 563; Samuels 
v. Guin, 49 Mo. A. 8. * 

N. Y.—Day v. Pool, 52 N. Y. 416, 
14 AmR 1719); Hooper v. Story, 15 
Hun 58, 29 NYS 639 fafia 155 @Neai Ye 
171, 49 NE 773]; Brown v. Burhans, 
4 Hun 227; Birdseye v. Frost, 34 
Barb." 365") Chattield™ va. Hrostaiac: 
Thomps. & C. 357; Schuyler v. Russ, 
2 Cai. 202. 

N. D.—Halley v. Folsom, 
325, 48 NW 219. 


Pa.—Mulvany v. 
Pa. 203. 


R. I—Handy v. Waldron, 18 R. I. 
567, 29 A 148, 49 AmSR 794. 


S. C.—Scarborough y. Reynolds, 47 
S. C. L. 98... But see Stucky v. Cly- 
burn, 25 S. C. L. 186, 35 AmD 590 [foll 
Wilson y. Ferguson, 25.8. (C6. E900 
(holding that, at least in the case of 
a written contract, the fact that a de- 
fect was patent and apparent affords 
no indication that it iS not covered 
by a general warranty of soundness, 
as the contract is to be construed 
against the warrantor, and as the ad- 
mission of evidence of apparent con- 
dition at the time of sale would vio- 
late the parol evidence rule). 


Tenn.—Fisher vy. Pollard, 2 Head 
314, 75 AmD 740; Long v. Hicks, 2 
Humphr. 305. 


Tex.—Fulwiler Electric Co. v. Mc- 
Gee, (Civ. A.) 211 SW 480; Baston 
v. Dozier, (Civ. A.) 148 SW 603; Nor- 
ris v. Parker, 15 Tex. Civ. A. 117, 38 
SW 259. 


ae —Pinney v. Andrus, 41 Vt. 631. 


g.—Margetson v. Wright, 7 Bing. 
608, "30 ECL 269, 131 Reprint 233. 


See Milwaukee Rice Mach. Co. v. 
Hamacek, 115 Wis. 422, 91 NW 1010 
(where a statement as to what af- 
firmations constituted warranties was 
qualified by a proviso that the de- 
fect should not be obvious). 


“The general principle is, that open, 
visible defects or qualities of goods 
sold and warranted are not reached 
by the warranty, though they are 
inconsistent with its terms; for the 
seller is not supposed to warrant 
against defects and qualities, whose 
existence is clear to the buyer and 
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For later cases, developments and changes in the law see Annotations, same title and sectiva number, ‘ 
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to the buyer;*® this rule is always applied for the 
purpose of restricting the general words used to the 
manifest intention and understanding of the par- 
There are some exceptions to the general 
rule,** and under some circumstances a general war- 
ranty may cover open defects,*® but only in eases of 
doubt and difficulty where the purchaser relies on 


ties.*6 


everybody else.” Connersville 
Wadleigh, 7 Blackf. (Ind.) 102, 104, 
41 AmD 214. 


“Where the matter alleged to have 
been warranted is so clear and obvi- 
ous that there could be no mistake 
on the part of the buyer, it then be- 
comes manifest that he did not rely 
upon the warranty, and none will be 
held to exist.” Oak Lawn Sugar Co. 
v. Sparks Bros. Mule Co., 159 Mo. A. 
496, 141 SW 698, 699. 


[a] Beasons for rule.—(1) It will 
not be presumed that the contfact 
was intended to embrace in a war- 
ranty imperfections well known to 
both parties or so plainly obvious and 
visible that they must be presumed 
to have been known by the buyer. 
Chadsey v. Green, 24 Conn. 562; 
Brown v. Bigelow, 10 Allen (Mass.) 
242; Fisher v. Pollard, 2 Head 
(Tenn.) 314, 75 AmD 740. (2) The 
original mode of proceeding on a war- 
ranty was in deceit, and apparent de- 
fects, since they can form no subject 
of deceit or fraud, are likewise for 
that reason not included in a war- 
ranty. Margetson v. Wright, 7 Bing. 
603, 20 ECL 269, 131 Reprint 233. (3) 
“The reason of it is, that as the pur- 
chaser would not reasonably fail to 
perceive such a defect and to under- 
stand its full extent, he must be pre- 
sumed to have purchased with ref- 
erence to it, and to have waived any 
warranty on account of it.” Shewal- 
ter v. Ford, 34 Miss. 417, 422. 


[b] Inferiority in value or quality. 
—A cheap fire engine, sold with a 
warranty that it will “answer the pur- 
poses of a fire engine in all its uses, 
as well and effectually as any other 
engine in use in the western coun- 
try” excludes from reference for com- 
parison other engines used in the 
western country which are much 
larger and more costly, and to which 
the engine sold is palpably inferior, 
within the observation of ordinary 
observers. Connersville v. Wadleigh, 
7 Blackf. (Ind.) 102, 41 AmD 214. 


isan COLO —Huston y. Plato, 3 Colo. 
402. 

Del.—Dietrich v. Badders, 
499, 90 A 47. 

Ga.—North Georgia Milling Co. v. 
Henderson El. Co., 130 Ga. 113, 60 SE 
258, 24 LRANS 935; Carolina Port- 
land Cement Co. v. Turpin, 126 Ga. 
677, 55 SE 925; Springer v. Indianapo- 
lis *Brewing Co., 1265 'Ga, weal ops 


27 Del. 


53; Henderson Bl. Co. v. North Geor- 
gia Milling Co., 126 Ga. 279, 55 SE 
50. 


Ind.—Shordan v. Kyler, 87 Ind. 38; 
McCarty v. Williams, 58 Ind. A. 440, 
108 NE 370. 

’ Jowa.—Storrs v. Emerson, 72 Iowa 


390, 34 NW 176; Meickley v. Par- 
sons, 66 Iowa 63, 28 NW 265, 55 
AmR 261. 

Kan.—Scott v. Geiser Mfg. Co., 


70 Kan. 498, 500, 78 P 823, 80 P 955. 


Minn.—McCormick v. Kelly, 28 
Minn. 135, 9 NW 675. 

Mo.—Dale Piersen-Brewen 
Commun. Co., 160. Mo. A. 314, 142 SW 
745; Moore v. Day Rubber Com Ts % 
Mo. A. 679, 119 SW 454; Doyle v. 
Parrish, 110 Mo. A. 470, 85 SW 646; 


June. v. Falkinburg, 89 Mo. A. 563; 
Samuels v. Guin, 49 Mo. A. 8. 
Nebr.—Watson v. Roode, 30 Nebr. 


264, 46 NW 491. 
N. Y.—Studer v. Bleistein, 115 N. 


v. | Y. 316, 22 NE 243, 5 LRA 702; 
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Carle- 
ton v. Lombard, 72 Hun 254, 25 NYS 
570, 28 NYS 1107 mem [rev on other 
grounds 149 N. Y. 137, 43°: NB: 422]; 
i Vibliad Car Mfg. Co. v. Mann, 3 NYSt 


Ss. D.—Schmidt v. Jutting, 31 S. D. 
69, 139 NW 769. 


Tenn.—Fisher v. Pollard, 2 Head 
314, 75 AmD 740; Long v. Hicks, 2 
Humphr. 305. 

Tex. 

300; Norris v. Parker, 
A. 117, 38 SW 259. 


Eng.—Margetson v. Wright, 7 Bing. 
603, 20 HCL, 269, 131 Reprint 233. 


But see Stucky v. Clyburn, 25 S. 
C. L. 186, 35 AmD 590 (the knowledge 
by the buyer of the defect does not 
exclude it from a general warranty, 
although some cases of apparent and 
open faults are to be so excluded, but 
this is not on the ground that they 
are known, but on the ground that 
they are not really instances of un- 
soundness). 


Contra Livingston v. Arrington, 28 
Ala. 424. 


[a] Reason for rule.—Where the 
purchaser actually knows and fully 
understands the facts in respect of 
the defects in property, he cannot, 
in the nature of things, rely on af- 
firmations which he knows to be un- 
true and the representation cannot 
thereby have become a part of the 
contract in the nature of its consid- 
eration or inducement. Scott v. Geis- 
er Mfg. Co., 70 Kan. 498, 500, 78 P 
823, 80 P 955; McCormick v. Kelly, 
28 Minn. 135, 9 NW 675. 

[b] Written contract.—Although 
the general warranty be in writing it 
does not extend to cover defects 
known at the sale, and its then con- 
dition may be shown, not to vary or 
alter the written contract, but to 
show what was intended by the par- 
ties to be included at the time. Fish- 
er v. Pollard, 2 Head (Tenn.) 314, 75 
AmD 740. 

Acceptance of goods with knowl- 
edge of defects as waiver of warranty 
see infra § 773 et seq. 


2y Tex: 
L5oreex, tf Civ. 


36. Fisher v. Pollard, 2 Head 
(Tenn.) 314, 75 AmD 740. 
{a] Intention as test.—‘“The rule 


is, a general warranty of soundness 
may cover even patent defects, where 
intended so to be covered.” Fletcher 
v. Young, 69 Ga. 591, 594. 
37. Ala.—Brown v. Matthews, 
Ala. A. 428, 70.S 287. 
Ga.—Fletcher v. Young, 69 Ga. 591; 
Marshall v. Drawhorn, 27 Ga. 275. 
Minn.—McCormick y. Kelly, 
Minn. 135, 9 NW 675. 
Nebr.—Little v. 
Nebr. 281. 
Tex.—Williams v. Ingram, 21 Tex. 
300; Norris v. Parker, 15 Tex. Civ. 
A. 117, 38 SW 259. 


38. See cases supra note. 37; 
fra notes 42-44. 


fa] In Georgia, under Civ. Code 
(1910) § 4140, a general express war- 
ranty may cover patent defects if so 
intended. Turner v. Manley, 14 Ga. 
A, 215, 80 SE 680. 
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28 


Woodworth, 8 


in- 


39. Marshall v. Drawhorn, 27 Ga. 
275; McCormick v. Kelly, 28 Minn. 
135, 9 NW 675; Norris v. Parker, 15 


Tex. Civ. A. 117, 38 SW 259. 


40. Scott v. Geiser Mfg. Co., 70 


[55 C.J.] 699. 


‘the warranty and not on his own judgment?® and it 
never guards against defects fully known to and 
understood by the buyer,*® or where he relies on his 
own judgment solely and not at all on the warranty, 
as regards the obvious defect.*! 
uses art to conceal, and succeeds in concealing, such 
defects,*” or misrepresents their nature and effect,** 


Where the seller 


Kan, 498) 500,.78 .P- 823,, 00. Pe goo: 
McCormick v. Kelly, 28 Minn. 135, 9 
NW 675; Gilbert Car Mfg. Co. v. 
Mann, 3 NYSt 301. And see cases 
infra note 41. 

[a] Rule applied.—(1) A buyer of 
a railroad coach, who was perfectly 
familiar with the result of the use 
of green, unseasoned wood in its con- 


struction, and who nevertheless 
urged its use and knew of it, is not 
protected by a general warranty 


against defects in material and con- 
struction. Gilbert Car Mfg. Co. v. 
Mann, 3 NYSt 301. (2) Where the 
buyer of a machine had expert knowl- 
edge as to that machine, and had in- 
spected and examined it and even re- 
paired its ‘different parts for the sell- 
er and then purchased it, having per- 
haps better knowledge than the sell- 
er of its condition, he could not re- 
cover on a general warranty for pat- 
ent defects therein. Scott v. Geiser 
Mfg. Co., 70 Kan. 498, 500, 78 P 823, 
80 P 955. (3) Where, before pur- 
chasing with a general warranty, the 
buyer was aware of a defect in a 
slave, consulted a physician as to the 
practicability of effecting a cure, and 
made the purchase on the informa- 
tion thus obtained and his own judg- 
ment, the general warranty of soun‘d- 
ness did not cover the defect in ques- 


ens Williams v. Ingram, 21 Tex. 
[b] Rule qualified.—This does not 


mean, however, that there may not 
be a warranty against the future con- 
sequences and results from even 
known defects. McCormick y. Kelly, 
28 Minn. 135, 9 NW 675. 


41. Ragsdale v. Shipp, 108 Ga. 817, 
34 SH 167; Norris v. Parker, 15 Tex. 
Civ. A. 117, 38 SW 259. 

42. Ala.—Brown v. Matthews, 
Ala. A. 428, 70 S 287. 


focus eee v. Green, 24 Conn. 
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Tll.— Kenner v. Harding, 85 Ill. 264, 
28 AmR 615. 


Kan.—Scott v. Geiser Mfg. Co., 
Kan. 498, 500, 78 P- 823, 80 P 955. 


Tex.—wNorris v. Parker, 15 Tex. Civ. 
A. 117, 38 SW, 259. 


“A different rule would obtain if 
the seller had fraudulently ‘diverted 
the attention of the purchaser from 
defects, or pad artfully concealed 
them.’ Scott v. Geiser Mfg. Co., 70 
Kan. 500, 502, 80 P 955. 

43. Ala.—Brown v. Matthews, 14 
Ala. A. 428, 60 S 287 [cit Cyc]. 
Pasieun .—Chadsey v. Green, 24 Conn. 

Ill.—Hodgman v. State Line, etc., 
R. Co., 45 Ill, A. 395. See Wells: v. 
Graham, 201 Ill. A. 305 (caveat emp- 
tor does not apply in such case). 

Mo.—Dale Vv. Pierson-Brewen 
SS he Co., 160 Mo. A. 314, 142 Sw 

Nebr ay bitele v. 
Nebr. 281. 

N. Y.—wWilbur v. Cartright, 
Barb. 536; once Vv. 
Thomps. & C. 357 

S. C.—Walker v. Ayer, 80 S. C. 292, 
61 SE 557. 

Tex.—Norris v. Parker, 15 Tex. 
A. 117, 38 SW 259. 

Vt.—Pinney v. Andrus, 41 Vt. 631, 
641. 

Wash.—Huntington vy, Lombard, 22 


70 


Woodworth, . 8 


44 
Frost, 3 
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or where the defect is visible but the nature and ef- 
fect thereof are not apparent or understood by the 
buyer,** such defects are within a general warran- 
Defects in the property do not come within 
the operation of the general rule*® unless they are 


ty.45 


Wash. 202, 60 P 414. 

“Nor is the rule applicable to a case 
where the vendor has resorted to any 
acts or representations in respect to 
the property, intended or naturally 
calculated to throw the purchaser off 
his guard, and induce him to omit 
such thorough examination of the 
condition of the property as he might 
and very likely would have made, if 
he had relied solely upon his own 
judgment in making the purchase.” 
Pinney v. Andrus, supra. 


“The rule does not apply . . 
where the seller leads the buyer to 
believe that the apparent defects are 
not in reality a case of unsoundness.” 
Chatfield v. Frost, 8 Thomps. & C. 
(ONG, MS EVESBECE 

[a] Request not to judge by ex- 
ternal appearance.—Where the seller 
of coal warranted its inherent value 
as fuel, acknowledging that its ap- 
pearance was against it but stating 
that those who had used it had liked 
it, the fact that the color was visibly 
bad was not such as to prevent the 
buyer from recovering on a warranty, 
the qualities of the coal as fuel be- 
ing discoverable only on actual test 
and not by inspection, and the re- 
liance being necessarily on the sell- 
er’s statements as to its qualities and 
that its appearance should be disre- 
garded. Hodgman v. State Line, etc., 
Re6Co0.,45" EllhAs 1395: 


{[b] Rule applied.—(1) Where, 
pending sale, the buyer of a horse 
commented that it stumbled and fal- 
tered, and the seller admitted this 
but said it was a slight temporary 
stiffness due to cold and exposure 
on a steamboat on which it had been 
recently carried, and the buyer there- 
upon bought, the fact that the stumb- 
ling was obvious did not exclude it 
from the operation of the general 
warranty of soundness, Chadsey v. 
Green, 24 Conn. 562. (2) Where a 
pump sold with general warranty of 
performance appeared to the _ buyer 
before purchase incapable of rais- 
ing the required quantity of water, 
and the seller’s agent said that a 
change in the stage of the water in 
the river supplying the buyer’s plant 
and a longer working of the pwmp 
would obviate all difficulty, the buy- 
er could rely on the seller’s general 
warranty, regardless of having no- 
ticed the apparent incapacity of the 
pump. Huntington vy. Lombard, 22 
Wash. 202, 60 P 414. (3) Where the 
buyer of a horse, learning that it 
had something wrong with an eye, 
asked the seller about it and was told 
that it must have got a’straw in it, 
the general warranty of the horse, 
under the circumstances, covered the 
known fault. Little v. Woodworth, 
8 Nebr. 281. 

44, Ala.—Brown v. Matthews, 14 
Ala. A. 428, 70 S 287 [cit Cyc]. 

Colo.—Huston v. Plato, 3 Colo. 402. 

i Ta tar to v. Green, 24 Conn. 
562. 

Ga.—Fletcher v. Young, 69 Ga. 591. 

Iowa.—Risser v. Cox, 187 Iowa 990, 
174 NW 701; Powell v. Chittick, 89 
Iowa 513, 56 NW 652; Storrs v. Emer- 
son, 72 Iowa 390, 34 NW 176. 

Mass.—Brown v. Bigelow, 10 Allen 
242, 

Mo.—Thompson v. Botts, 8 Mo. 710. 
See Detjen v. Moerschel Brewing Co., 
157 Mo. A. 614, 138 SW 696 (assur- 
ance of soundness of property in ob- 
viously poor condition). 
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cial skill, 


S. C.—Wallace v. Frazier, 11 S. C. 
LPS L6% 

Tenn.—Fisher v. Pollard, 2 Head 
314, 75 AmD 740. 

Tex.—Norris v. Parker, 15 Tex. 


Civ. A. 117, 38 SW 259. 


Vt.—Pinney v. Andrus, 41 Vt. 631; 
Hill v. North, 34 Vt. 604. 


Wis.—Vates v. Cornelius, 
615, 18 NW 474, 


See cases infra notes 47, 48. 


“In the case at bar, the evidence 
shows that the cause of the lame- 
ness was doubtful and obscure, and 
that its nature and the probability of 
its continuance were unknown to the 
purchaser, The reasonable inference 
is, that the warranty was intended 
to guard against the danger of loss 
in the event that the lameness proved 
to be serious and permanent. It is 
the very case in which a purchaser 
ought to be protected by a war- 
ranty.”’ Brown vy. Bigelow, 10 Allen 
(Mass.) 242, 245. 


“The principle seems to be, that 
to exclude a defect from the opera- 
tion of a general warranty of sound- 
ness, upon the ground that it is 
known to the purchaser or might 
have been because of its being plain 
and obvious, it, must appear that the 
vendee was not misled as to its char- 
acter or extent... .. To exclude a de- 
fect or disease from the operation of 
the warranty, it must be of such a 
character or description as to dis- 
close to the vendee not only the ex- 
istence, but the extent of the defect 
or disease, and if this is not so, it is 
covered by the warranty.” Fisher v. 
Pollard, 2 Head (Tenn.) jole Soon iD 
AmD 740. 


[a] Rule applied.<-(i). Where the 
sellers of a mule were expert stock- 
men familiar with the disease af- 
flicting the animal and its effect, and 
where it required skill to understand 
it and guard against the effect, and 
defendants did not appear to have 
such skill, a general warranty by the 
seller, given in response to the buy- 
er’s protest during the course of sale 
that the mule seemed stupid, covered 
the obvious illness although the lat- 
ter had been noticed and commented 
on thus by the buyer. Brown v. 
Matthews, 14 Ala. A. 428, 60 S 287 
[cit Cyc]. (2) Where a horse bought 
with warranty had at the time of 
sale a slight obvious lameness, but 
there was nothing to indicate that it 
was not merely temporary in nature, 
and the buyer neither knew nor had 
any indications by which he might 
know that, as was the fact, it was 
due to the existence of a navicular 
disease which thereafter rendered the 
horse totally unfit for use, under 
such a state of facts the buyer might 
recover on the general warranty of 
soundness. Huston v. Plato, 3 Colo. 
402. (3) Where a horse is unable 
to move backward without great dif- 
ficulty, which fact is observed by the 
buyer, whether such defect is only 
an external sympton of a serious dis- 
ease of the kidneys or spine not in- 
dicating its existence to one without 
special skill, or whether it is not in 
itself known by the buyer to’ be a 
defect at all, the general warranty 
“against all ‘unsoundness” in either 
case extends to the disease which is 
the hidden cause of the obvious in- 
ability to back. Storrs v. Emerson, 
72 Iowa 390, 34 NW 176. (4) Where 
a horse, obviously lame, is sold with 
a general warranty of soundness ex- 
cept against corns, which the buyer, 
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such as could be discerned by any ordinary observer 
examining the property for the purpose of purchas- 
ing it,#7 to understand the nature of which no spe- 
judgment or knowledge is required.*® 
Where the seller states in substance that the prop- 


not being an expert, thought was the 
cause of the lameness, and where the 
real cause is that the horse was 
foundered, which is a defect not as- 
certainable by a nonexpert on cas- 
ual inspection, the open and visible 
nature of the lameness does not ex- 
clude from the warranty of sound- 
ness the disease of which it is a 
symptom, Vates v. Cornelius, 59 
Wis. 615, 18 NW 474. 


45. See cases supra notes 42-44. 

46. See supra note 34, 35. 

47, Ala.—Brown vy. Freeman, 79 
Ala, 406; Livingston v. Arrington, 28 
Adar 424: Ricks vy. Dillahunty, 8 
Port. 133. 


~*~ 


Beet Pets v. Foster, 11 Ark. 


Byrn mia po see v. Green, 24 Conn. 


Del.—Dietrich v. Badders, 27 Del. 
499, 90 A 47; Cummins y. Ennis, 20 
Del. 424, 56 A 377. 


Pee nade ee v. Ford, 34 Miss. 


Mo.—Thompson vy. Botts, 8 Mo. 710. 


N. Y.—Birdseye v. Frost, 34 Barb. 
eee nee v. Frost, 3 Thomps. & 


S. C.—Wallace v. Frazier, 11 S. C. 
i, 516. 


Tenn.—Fisher vy. Pollard, 2 Head 
314, 75 AmD 740. 


Tex.—wWNorris v. Parker, 15 Tex. Civ. 
A. 11%, 38 SW. 259. 


Vt.—Hill v. North, 34 Vt. 604, 615. 


“The rule excluding from a war- 
ranty such defects as are known to 
the purchaser, only applies to such 
as are perfectly obvious to the sens- 
es, and the effects and consequences 
of which may be accurately estimat- 
ed, so that no purchaser would ex- 
pect the seller intended to warrant 
against them. All other defects, 
though apparent to some extent, but 
still equivocal and doubtful in ‘their 
character, whether they are perma- 
nent or temporary, or whether they 
are mere harmless blemishes or but 
partially developed unsoundness, 
must be understood to be included 
and covered by a general warranty; 
and warranties are usually asked and 
given to protect purchasers against 
the risk presented by such cases.” 
Hill v. North, supra. 


[a] Illustration.—The existence 
of ringbones on a_ horse’s legs, al- 
though perfectly visible to the buyer, 
does not prevent recovery on a gen- 
eral warranty if observation of such 
defect would not be made by an ordi- 


nary purchaser. Birdseye v. Frost, 
34 Barb. (N. Y.) 367. 

48. Ark.—dJordan y. Foster, 11 
Ark. 139. 


goo tai Chadeey, v. Green, 24 Conn. 


Del.—Dietrich v. Badders; 27 Del. 
499, 90 A 47; Cummins vy. Ennis, 20 
Del. 424, 56 A 377; Burton v. Young, 
5 Del. 233. ‘ 


Ga.—Fletcher v. Young, 69 Ga. 591. 
ph eroway v. Bigelow, 10 Allen 


Ind.—House v. Fort, 4 Blackf., 293. 


Iowa.—Storrs v. Emerson, 72 Iowa 
390, 34 NW 176. 


fee eee v. Bigelow, 10 Allen 


seni Y,—Birdseye v. Frost, 34 Barb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erty is at the time of sale possessed of a slight ap- 
parent defect but that nevertheless he gives a gen- 
eral warranty as to such property, such mention of 
the apparently slight defect does not exclude it from 
the operation of the general warranty should it turn 


out to be of a serious nature.*® 
Special warranties. 


seller than of the buyer.®! 


warranty°* although the defect is 


Pa.—Mulvany v. Rosenberger, 18 

Pa. 203. ¥ 
Tex.—Norris v. Parker, 

Civ. A. 117, 38 SW 259. 


[a] Rule applied.—Where the ef- 
fects of a disease are easily visible 
but the disease itself is a secret in- 
firmity, ascertainable only by one 
possessing special skill, a general 
warranty covers the disease although 
its sympton is thus obvious. Jordan 
v. Foster, 11 Ark. 139. 


{[b] Goods possessing unusual de- 
fect.—Even though the purchaser is 
an expert, thoroughly familiar with 
property of the character of that 
sold, if the property has a defect 
which is very rare and extraordinary, 
and is not so readily observable on 
examination as to charge the buyer 
with actual knowledge, the buyer is 
still entitled to the benefit of his 
warranty. Steele v. Andrews, 144 
Iowa 360, 121 NW 17. 

49. Fletcher v. Young, 69 Ga. 591. 

[a] Illustration.—A bill of sale in 
the following terms, “Received... 
[payment for] one pair of large bay 
horses, both of which we guaranty 
to be perfectly sound and without 
blemish . one horse now having a 
cold or little distemper,” included in 
the warranty of perfect soundness 


Low hex, 


the horse mentioned as “having a 
cold or little distemper,’ notwith- 
standing such mention. Fletcher v. 


Young, 69 Ga. 591. 
50. Ala.—Brown v. Matthews, 
Ala. A. 428, 70S 287 [cit Cyc]. 
Cal.—Brock v. Newmark Grain Co., 
64 Cal. A. 577, 222 P 195. 
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Del.—Dietrich vy. Badders, 27 Del. 
499, 90 A 47. 
Iowa.—Storrs vy. Emerson, 72 Iowa 


390, 34 NW 176. 


Kan.—Scott v. Geiser Mfg. Co., 70 
Kan. 498, 500, 78 P 823, 80 P 955. 


Minn.—Hansen v. Gaar, 63 Minn. 
94, 65, NW 254; Fitzgerald v. Evans, 
49 Minn. 541, 52 NW 143. 


Mo.—Branson vy. Turner, 77 Mo. 
489; Thompson v. Botts, 8 Mo. 710; 
June v. Falkinburg, 89 Mo. A. 563; 
Samuels v. Guin, 49 Mo. A. 8. 


Nebr.—Erskine v. Swanson, 45 
Nebr. 767, 64 NW 216; Watson v. 
Roode, 30 Nebr. 264, 46 NW 491, 43 
Nebr. 348, 61 NW 625. 


N. Y.—Chace v. Nichols, 9 NYS 
878; Carpenter v. Chapman, 139 NYS 
849. 


Tex.—Williams v. Ingram, 21 Tex. 
300; Seale v. Schultz, (Civ. A.) 3 SW 
(2d) 563; Norris v. Parker, 15 Tex. 
Civ. A. 117, 38 SW 259. 


Vt.—Pinney v. Andrus, 41 Vt. 631. 


“Tf one sell to another a horse with 
three legs, one or both ears missing, 
or the like, then the general war- 
ranty of soundness will not be_un- 
derstood as covering such manifest 
defects. It will not be supposed in 
such cases that the parties so con- 
templated. Yet the rule is equally 
well settled that the vendor may in 


A warranty may be so ex- 
pressed as to protect the vendor against the conse- 
quences of patent defects,°° especially when the na- 
ture and extent of the defect may be reasonably 
supposed to be more within the knowledge of the 
: A buyer may protect 
himself against a specified defect by taking a special 
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purely a matter of the intention of the parties wheth- 
er a special warranty exists.°* 
the seller to the buyer’s comment on an obvious phys- 
ical defect is only an expression of his opinion or 
judgment as to the nature and probable effect of 


Where the reply of 


the defect, it does not constitute a warranty with re- 


ranties.°° 


Etats 


express terms warrant against an 
obvious defect. If the undertaking 
is clear and unequivocal we know 
of no rule of law that will permit 
the warrantor to escape the obliga- 
tion of his contract.” Samuels v. 
Guin, 49 Mo. A. 8, 10. 


{a] Defect called by seller to buy- 
er’s attention and specially warrant- 


visible.®3 


ed against. Thompson vy. Botts, 8 
Mo. 710. 
51. Brown v. Matthews, 14 Ala. A. 


428, 70 S 287 [cit Cyc]; 
Turner, 77 Mo, 489. 


Branson vy. 


52. Mass.—Harrington v. Smith, 
138 Mass. 92. 
Minn.—Fitzgerald v. Evans, 49 


Minn. 541, 52 NW 148. 
ei he eae v. Ford, 34 Miss. 
Hy 


Mo.—Oak Lawn Sugar Co. v. Sparks 
Bros. Mule Co., 159 Mo. A. 496, 141 
SW 698. 


N. Y.—Wilbur v. Cartright, 44 
Barb. 536. 
Tex.—Norris v. Parker, 15 Tex. 


Civ. A. -117;,, 33 (SW. (259: 
Vt.—Pinney v. Andrus, 41 Vt. 631. 


Eng.—Leddard Ve ikam, 9207 bing. 
183, 9 ECL 537, 130 Reprint 276. 
[a] Promissory warranty.—(1) 


Where plaintiff bought a defective 
machine, which he had, taken on trial, 
the seller agreeing that it would re- 
pair and fix it so that it would do 
good work, the undertaking. of the 
seller was a promissory warranty 
against known defects. Aultman, 
ete., Co. v. Shelton, 90 Iowa 288, 57 
NW 857; Fitzpatrick v. Osborne, 50 
Minn. 261, 52 NW 861. (2) Where a 
seller of horses agreed to deliver 


|them a fortnight after the purchase, 


free from blemish, one of them at the 
time of sale being obviously lame 
and the other having a cold, and at 
the time of delivery and acceptance, 
the lameness and the cough both re- 
mained and were apparent, the fact 
that the defects were apparent did 
not destroy the buyer’s rights on his 
promissory special warranty. lLed- 
dard v. Kain, 2 Bing. 183, 9 ECL 5837, 
130 Reprint 276. 


53. Minn.—Hansen v. Gaar, 63 
Minn. 94, 65 NW 254; Fitzgerald v. 
Evans, 49 Minn. 541, 52 NW 1438. 


Mo.—June v. Falkinburg, 89 Mo. A. 
563; Samuels v. Guin, 49 Mo. A. 8. 


Nebr.—Erskine v. Swanson, 45 
Nebr. 767, 64 NW 216; Watson v. 
Roode, 30 Nebr. 264, 46 NW 491. 


3 NE Y.—Chace v. Nichols, 9 NYS 
78. 
Tex.—Norris v. Parker, 15 Tex. 


Cive AS 117,38 “SiW 259: 
vVt.—Pinney vy. Andrus, 41 Vt. 631. 
[a] Reason for rule.—‘It is a 
matter of contract, which it is com- 
petent for the parties to enter into, 
if they desire to do so.” Fizgerald 
v. Evans, 49 Minn. 541, 52 NW 143. 


[b] Rule applied.—(1) Where the 


gard to such defect.°® 
reliance as to the nature and probable result of the 
obvious defect is on his own judgment, rather than 
on the seller’s statements with respect thereto, such 
statements are not available to the buyer as war- 


Defects announced by seller. 
specifically makes known to, or calls the attention 


So also, where the buyer’s 


Where the seller 


seller of a sheared mule assured the 
buyer that it would not suffer injury 
from having been sheared, the buy- 
er could rely on this, as a special 
warranty, and where the mule died 
as a result of having been sheared, 
could recover, although it was plain- 
ly visible at the time of purchase 
that it had been sheared. Norris v. 
Parker, 15. :Tex. CivsacAy ll Gas Sasi 
259. (2) Where the seller of an en- 
gine warranted it as a sixteen horse 
power engine when it was. only 
twelve horse power, and the buyer 
saw it and knew it was not sixteen 
horse power, still he could rely on 
his warranty, at least where there 
was a possibility that the engine 
might be capable of developing the 
stated horse power if the boiler to 
be furnished in conjunction with it 
were the proper kind. June v. Fal- 
kinberg, 89 Mo. A. 563 


[c] Substituted warranty.—Where 
an original warranty is broken and 
the seller, in consideration of the 
buyer’s retaining the property, gives 
a subsequent warrant specially ex- 
tending to the breaches complained 
of, the fact that the buyer has knowl- 
edge of the defects of the goods in 
the particulars mentioned does not 
prevent the existence and validity of 
a warranty made for the express pur- 
pose of including and covering those 
defects. Hansen v. Gaar, 63 Minn. 
94, 65 NW 254. 


[d] Matter of precaution.—A buy- 
er, although familiar with the class 
of property bought, may realize his 
liability to mistake in judgment, or 
otherwise, as, for instance, where 
size is material, and demand and re- 
ceive a special warranty to avoid 
the necessity of a critical investiga- 


tion. Oak Lawn Sugar Co. v. Sparks 
Bros. Mule Co., 159 Mo. A. 496, 141 
SW 698. 
54 Samuels v. Guin, 49 Mo. A. 8. 
55. Ragsdale v.. Shipp, 108 Ga. 
817, 34 SE 167; House v. Fort, 4 


Blackf. (Ind.) 293; Sockman vy. Keim, 
19 N. D. 317, 124 NW 64. 


[a] Rule applied.—(1) Where, on 
the sale of a mule, the buyer ob- 
jected that it appeared not to be 
healthy and asked what was the mat- 
ter with it, and the seller said it 
had shipping cold and would be all 
right within a few days, which state- 
ment, under the circumstances, was 
no more than an expression of the 
seller’s belief, cannot be held to have 
warranted the animal’s soundness. 
Ragsdale v. Shipp, 108 Ga. 817, 34 
SE 167. (2) Where the buyer in- 
quired as to the eyes of the horse 
sold and the seller said they were as 
good as any horse’s eyes in the world, 
this was no warranty unless so in- 


tended, rather than aS a mere ex- 
pression of opinion. House y. Fort, 
4 Blackf. (Ind.) 293. 

56. Ragsdale vy. Shipp, 108 Ga. 
817, 34 SE 167. . Contra Seale v. 
Peoaee (Tex, Civ. A;) '3 SW «(2d) 
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of, the buyer before the sale to certain particular de- 
fects in the property, the property is, to the extent 
of the information thus disclosed, not warranted ;°7 
and particularly where the purchaser expressly dis- 
claims all purpose of holding the seller responsible 
A defect so declared is cov-. 
ered only by a special warranty against it.°° 
though the seller announces existence of the defect, 
if he misleads the buyer as to its nature and,effect, 
he is liable in the same manner as though it had re- 
Furthermore, express- 
ly announcing defects in this manner does not ex- 
clude from the general warranty the further conse- 
quences flowing from a latent undisclosed defect of 


for such a defect.®& 


mained totally undisclosed.®° 


57. Conn.—Chadsey vy. Green, 24 
Conn. 562. 


- Ga.—Marshall v. Drawhorn, 27 Ga. 
75. 


La.—Campbell v. Botts, 5 La. 
106. 


Mo.—Knoepker v. 
A. 30, 72 SW 483. 


N. H.—Leavitt v. Fletcher, 
H: £82. : 
N. Y.—Schuyler v. Russ, 2 Cai. 202. 
Pa.—Irwin v. Rankin, Add. 146. 


Tenn.—-Fisher v. Pollard, 2 Head 
314, 75 Ami» 740; Long v. Hicks, 
2 Humphr. 305. 

Vt.—Morrill v. Bemis, 37 Vt. 155. 

Eng.—Margetson Vv. Wright, : v4 
Bing. 603, 20 HCL 269, 131 Reprint 
233. 

[a] Rule applied.—(1) A general 
warranty of soundness of a_ horse 
did not guard against the existence 
of a bunch on the horse’s leg, to 
which the buyer’s attention was ac- 
tually directed at the sale. Leavitt 
v. Fletcher, 60 N. H. 182. (2) A 
buyer, informed on the sale that a 
horse bought would break away from 
a hitching post cannot recover up- 
ona general warranty merely by rea- 
son of the fact that the horse would 
not stand hitched. Knoepker _v. 
Ahman, 99 Mo. A. 30, 72 SW 483. 
(3) Where the parties pending the 
sale discussed the crib-biting, and a 
splint, of the horse to be sold, and 
the seller then warranted “the said 
horse to be sound wind and limb 
at this time,’ the warranty did not 
cover the defects discussed. Marget- 
‘son v. Wright, 7 Bing. 603, 20 ECL 
269, 131 Reprint 233. (4) Where a 
seller of a slave told a buyer that 
the slave was a runaway, a gener- 
al warranty against vices and de- 
fects did not amount to a warranty 
against the _ slave's 
Campbell v. Botts, 5 La. Ann. 106. 


[b] Express exception by the ven- 
dor of liability for a discussed and 
discerned defect prevents the exten- 
sion of the general warranty to cov- 
er and include the particular defect 
in terms excepted. Morrill v. Bemis, 
37 Vt. 155 

{[c] Warning and notice must be 
so expressed, however, as to enter 
into the bargain finally concluded as 
qualifications of the general war- 
ranty, in order to prevent the inclu- 
sion in its operation of the defects 
pointed out. Deming v. Foster, 42 
N. H. 165. § 

Effect of express mention or ex- 
ception of particular matters by war- 
ranties generally see infra § 696. 


58. Marshall v. Drawhorn, 27 Ga. 
275. 

[a] Reformation of bill of sale.— 
Where the seller sought reformation 
of a written general warranty in a 
bill of sale to exclude from it cer- 
tain defects discussed by the par- 
ties at the sale, and agreed orally 


Ann. 
Ahman, 99 Mo. 


60 N. 


running away.’ 
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Even 


to be excluded, such request will he 
refused as the warranty does not 
cover the defects thus dealt with 
even in the absence of express ex- 
clusion in the instrument in writ- 
ti Marshall v. Drawhorn, 27 Ga. 
WDes 


D7 ne Campbell v. Botts, 5 La. Ann. 
Effect of special warranty see su- 
pra text and notes 50-56. 
60. Robertson’ v. Wallis, 
Ann. 214. 


61. Fletcher v. Young, 69 Ga. 591; 
Marshall v. Drawhorn, 27 Ga. 275; 


10 La. 


Fisher v. Pollard, 2 Head (Tenn.) 
314, 75 AmD 740; Morrill v. Bemis, 
ay Vt. 155; Hill—vy; North; 34 >Vt. 


[a] Rule applied.—Where a bunch 
observed on a horse’s leg was dis- 
covered pending the sale, the sell- 
er Saying it was but a harmless nat- 
ural deposit of bone, the real un- 
soundness of which the bunch was 
a symptom was not excluded from 
a general warranty by the discus- 
sion at the sale. Hill v. North, 34 
Vt. 604. 


62. Quis v. Halloran, 74 App. Div. 
621, 77 NYS 196. 


63. Equal knowledge or opportu- 
nity of knowledge as indication of 
mere expression of opinion see su- 
pra § 690. 


64. Ala.—W. T. Adams Mach. Co. 
v. Turner, 162 Ala. 351, 50 S 308, 136 
ek 28; Brown v. Freeman, 79 Ala. 
406. 


Ark.—Thompson vy. 
Ark. 7380. 


Cal.—Porter v. Gestri, ‘77 Cal. A. 
578, 247 PP. 247 [quot Cyc]; Morris 
v. Fiat Motor Sales 'Co., 32 Cal. A. 
315, 162 P 663 [quot Cyc]. 


Ga,—North Georgia Milling Co. v. 
Henderson, El. Co., 1380 Ga. 113, 60 
SE 258, 24 LRANS 235; Carolina 
Portland Cement Co. v. Turpin, 126 
Ga. 677, 55 SE 925; Henderson El. 
Co. v. North Georgia Milling Co., 126 
Ga. 279, 55 SK 50; Bray v. South- 
ern Iron, etc., Co., 28 Ga. A. 813, 118 
SE 55. 

Ind.—Vaupel v. Lamply, 181 Ind. 
8, 1083 NE 796; McCarty v. Williams, 
58 Ind. A. 440, 108 NE 370. 

Mass.—Gould v. Stein, 149 Mass. 


pM 22 NE 47, 14 AmSR 455, 5 LRA 


re as Lae v. West, (A.) 215 SW 
766. 

Okl.—Frey v. Failes, 
132 P 342. 

Tex.—Barnum Wire, etc., Works v. 
Seley, 34 Tex. Civ. A. 47, 77 SW 827. 

Wash.—Klock v. Newbury, 63 
Wash. 1538, 114 P 1032; Tacoma Coal 
Co. v. Bradley, 2 Wash. 600, 27 P 
454, 26 AmSR 890. 

Wis.—Hoffman v. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916. 

“The complaint declares on an ex- 


Bertrand, 23 


37 Okl. 297, 
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which that commented on is but a symptom;*? but 
where the buyer has equal knowledge with the seller 
of the nature and character of the disorder, a state- 
ment to the effect that it will soon disappear is mere- 
by an expression of opinion rather than a warranty.°? 

[§ 694] (b) Investigation and Inspection®*—aa. 
Duty To Investigate or Inspect. There is no duty on 
the buyer of goods who purchases with an express 
warranty to inspect the article purchased®* or to 
exercise care in discovering any defects®® or to in- 
vestigate the truth of the seller’s statements ;°° but 
he may rely on the contract of the seller for the de- 
livery of goods which satisfy the warranty,®* except 
that the contract may expressly provide for an in- 


press warranty, and, if proven, there 
was no duty on appellee’s part to 
make an inspection. Indeed, it often 
happens thatxthe main purpose of 
an express warranty is to render in- 
spection unnecessary.” Vaupel =v. 
Lamply, 181 Ind. 8, 103 NE 796, 797 
[eit Cyc]. 

Duty of inspection in warranty 
from description see infra § 713. 


65. Thompson v. Bertrand, 23 Ark. 
730; North Georgia Milling Co. v. 
Henderson El. Co., 130 Ga. 113, 60 
SE 258, 24 LRANS 235; Henderson 
El. Co. v. North Georgia Milling Co., 
126 Ga. 279, 55 SE 50; Bray v. South- 
ern Iron, ete., Co., 28 Ga. A. 813, 113 
SE 55; Steele v. Andrews, 144 Iowa 
360, 121 NW 17; Meickley v. Par- 
sons, 66 Iowa 63, 23 NW 265, 266, 
a AmR 261; Holman v. West, (Mo. 

A.) 215 SW 766. 


“We cannot think that the pur- 
chaser who. has bought with a war- 
ranty is to be careful in order to 
avoid a waiver of it. The purpose 
of exacting a warranty may be to 
exempt the purchaser from the ne- 
cessity of diligence.’ Meickley v. 
Parsons, supra. : 


[a] Mere negligence by the buy- 
er in failing to discover a defect 
will not defeat his right to rely on 
the warranty. Steele v. Andrews, 
144 Iowa 360, 121 NW 17. 


[b] Office of duty to inquire.—The 
question whether the purchaser may 
reasonably be expected to have ex- 
ercised ordinary care and formed his 
own opinion applies in determining 
whether or nota warranty or a mere 
expression of opinion results from 
a particular statement, but if the 
statement appears to be truly a war- 
ranty and not mere belief or opin- 
ion, mere failure to inquire does not 
affect the buyer. Meickley v. Par- 
oa 66 Iowa 63, 23 NW 265, 55 AmR 


Opportunity to form independent 
judgment as indicating expression of 
opinion see supra § 690. 

66. Cal.—Morris v. 
Sales Co., 
[quot Cye]. 

Ida.—Raft River Land, etc., 
Laird, 30 Ida. 804, 168 P 1074. 


Minn.—Curtis v. Northwestern 
Per ine: Co., 121 Minn. 288, 141 NW 


Fiat Motor 
32 Cal. A. 315, 162 P 663 


Co. v. 


Baer cme CHD v. West, (A.) 215 SW 


Y.—Jones v. Mayer, 16 Misc. 


N. 
586, 38 NYS 801. 


Okl.—Jackson y. Bates, 69 Okl. 141, 
E70) AP SOs 


R. I.—Handy v. Weldren: 1S ARS ADs 
567, 29 A 143, 49 AmSR 79 


67. Ala.—W. T. Adams ayes Co. 
v. »Turners 162) Alassi351, 150) S308; 
136 AmSR 28; Brown y. Freeman, 
79 Ala. 406. 


Ark.—Thompson v. 


Bertrand, 238 
Ark. 730. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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spection or test to be made by the purchaser.°8 The 
maxim caveat emptor has no application to matters 
included in an express warranty,®® and even where 
the buyer has an equal opportunity with the seller to 
form his own judgment as to the character and con-) 
dition of the property, he may receive and rely on 
Opportunity on the part of 
the buyer to inspect does not militate against the 
availability of an express warranty in the sale.7+ 


a warranty instead.7° 


Statements of third persons. 


Cal.—Porter v. Gestri, 77 Cal. A. 
578, 247 P 247 [quot Cyc]; Morris 
v. Fiat Motor Sales Co., 32 Cal. A. 
315, 162 P 663 [quot Cyc]. 

Ga.—North Georgia Milling Co. v. 
Henderson El. Co., 130 Ga. 113, 60 
SE 258, 24 LRANS 235; Henderson 
El. Co. v. North Georgia Milling Co., 
126 Ga. 279, 55 SE 50; Moultrie Re- 
pair Co. v. Hill, 120 Ga. 730, 48 SE 
143; Bray v. Southern Iron, etc., Co., 
28 Ga. A. 813, 113 SE 55. 

Ind.—McCarty v. Williams, 58 Ind. 
A. 440, 108 NE 370; Hitz v. Warner, 
47 Ind. A. 612, 93 NE 1005. 

Iowa.—Steele v. Andrews, 144 Iowa 
360, 121 NW 17; Meickley v. Par- 
ae 66 Iowa 63, 23 NW 265, 55 AmR 

Md.—American Syrup & Preserv- 
ing Co. v. Roberts, 112 Md. 18, 76 
A 589. 

Mass.—Gould v. Stein, 149 Mass. 
se 22 NE 47, 14 AmSR 455, 5 LRA 


Minn.—Curtis v. Northwestern 
Bedding Co., 121 Minn. 288, 141 NW 
161. 

Mo.—Branson vy. Turner, 77 Mo. 
489, 

N. Y.—McParlin v. Boynton, 8 Hun 
449 [aff 71 N. Y. 604 mem]; Wilbur 
v. Cartright, 44 Barb. 536; Jones v. 
Mayer, 16 Misc. 586, 38 NYS 801. 


Okl.—Jackson v. Bates, 69 Okl. 141, 
170 P 897; Frey v. Failes, 37 Okl. 
297, 1382 P 342. 

Vt.—Drew v. Edmunds, 60 Vt. 401, 
15 A 100, 6 AmSR 122. 

Wash.—Tacoma Coal Co. v. Brad- 
ley, 2 Wash. 600, 27 P 454, 26 Am 
SR 890. 

Wis.—Hoffman v. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916. 


68. Provision for inspection or 
test by buyer as conditioning recov- 
ery on warranty see infra § 756. 

69. Ark.—Schneider yv. Fairmon, 
128 Ark. 425, 194 SW 251. 

Del.—Cummins v. Ennis, 

° 424; 56 A 377. 


20 Del. 


Ill.—Reval v. Miller, 178 Ill. A. 
208. 

N. Y.—wWilbur v. Cartright, 44 
Barb. 536. 

Oh.—Tillyer v. Van Cleve Glass 


Co., 18 Oh. Cir. Ct. 99, 7 Oh. Cir. Dec. 
209. 

Tenn.—Crescent Cotton Oil Co. v. 
Union Gin, etc., Co., 138 Tenn. 58, 195 
SW 770. ; 

Wash.—Klock_ v. 63 
Wash. 153, 114 P 1032. 

Ont.—Merrill v. Waddell, 
572: 
_ 70, 


Newbury, 
47 Ont. 


Cavanaugh v. Spring Valley 


The buyer is not 
bound to pay any attention to statements with ref- 
erence to the property by strangers to the transac- 
tion and to the property which are contradictory of 
the affirmations comprising the warranty.*? 


Duty to search record. Where the seller gives a 
warranty of value, the fact that the buyer might 
have but did not discover the true value by examin- 
ing a record which disclosed it, and which was equal- 


|Co., 64 Cal. A. 577, 222 P 195; 
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ing.74 


a warranty.’® 


Stock Farm Co., 206 Iowa 893, 221 
NW 512. ; 


71. Cal.—Morris vy. Fiat Motor 
Sales Co., 32 Cal. A. 815, 162 P 668. 


Ind.—Hitz v. Warner, 47 Ind. A. 
612, 98 NE 1005. 


Mass.—Gould v. Stein, 149 Mass. 
eae 22 NE 47, 14 AmSR 455, 5 LRA 


Wash.—Klock _ v. 
Wash, 153, 114 P 1082. 


Wis.—Hoffman v. Dixon, 105 Wis. 
315, 81 NW 491, 76 AmSR 916. 


Equal opportunity to know defects 
as indication that statement is mere 
expression of opinion see supra § 690. 


Opportunity to inspect as indicat- 
ing absence of intent to warrant see 
supra § 689. 

72. Carter v. Abbott, 33 Iowa 180. 
See Cameron v. McIntyre, 35 Ont. L. 
206, 9 OntWN 305, 26 DomLR 638 
(recovery on warranty allowed al- 
though buyer had heard from third 
persons that the property did not 
satisfy the warranty). 


[a] Agent of seller for other pur- 
poses, but who had no connection 
with the sale or the property, could 
not, by telling the buyer that the 
property was not as_ represented, 
cast on him a duty to investigate the 
truth of statements constituting a 
warranty nor preclude the right to 
rely on the warranty. Carter v. Ab- 
bott, 33 Iowa 180. 


ris Taymon v. Mitchell, 1 Md. Ch. 


Newbury, 63 


74, Effect of formal warranty see 
supra § 692. 

75. .Cal.—Brock v. Newmark Grain 
Hack- 
out v. Lewis, 36 Cal. A. 687, 173-P 


Ga.—Miller v. Moore, 83 Ga. 684, 
10 SE 360, 20 AmSR 329, 6 LRA 374. 


Kan.—Foote v. Wilson, 104 Kan. 
191, 178 P 430. 


Ky.—Stanley v. Day, 185 Ky. 362, 
215 SW 175. 


Mass.—Procter v. Atlantic Fish 
Co., 208 Mass. 351, 94 NE 281; Hen- 
shaw v. Robins, 9 Metc. 83, 43 AmD 
367. 

Mo.—Oak Lawn Sugar Co. v. 
Sparks Bros. Mule Co., 159 Mo. A. 
496, 141 SW 698; Woods v. Thomp- 
son, 114 Mo. A. 38, 88 SW 1126; June 
v. Falkinburg, 89 Mo. A. 563; Sam- 
uels v. Guin, 49 Mo. A. 8. 


Okl.—Frey v. Failes, 37 Okl. 
132 P 342. 

S. C.—Walker v. Ayer, 80 S. C. 292, 
61 SE 557. 

Tenn.—Crescent Cotton Oil Co. v. 
Union Gin, ete., Co.,\ 188 Tenn. 58, 


297, 
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ly accessible to both parties, does not destroy his 
right to rely and recover on the warranty.’* 


[§ 695] bb. Effect of Investigating or Inspect- 
The buyer’s examination of the article pur- 
chased at the time of sale does not necessarily pre- 
vent a sufficient affirmation or assurance from being 
Where the defects in the goods are 
of such a character as not to be discoverable on in- 
spection, an examination has not that effect,7® as, for 
instance, where the article is so disguised that the 
defects cannot be discovered by skillful dealers in 
goods of the character sold without resort to analyti- 
cal experimentation,’? or where it is so packed by 
the seller that ordinary investigation by the buyer 
will not reveal the defects,** or where the results of 
the inspection require special skill or knowledge to 
understand;7® and if the buyer relies on the af- 
firmations rather than on his own inspection, such 
statements are warranties.°® There is authority that 


195 SW 770. 


Tex.—Seale v. Schultz, (Civ. <A.) 
3 SW (2d) 563. 


Vt.—Pinney v. Andrus, 41 Vt. 631. 


[a] Partial examination of goods 
sold with a warranty does not im- 
pose on the seller a duty to con- 
tinue and make a complete and 
thorough investigation, nor does it 
remove from the subject matter in- 
cluded in the warranty defects which 
could have been discovered by an 
exhaustive inspection. Jackson v. 
Bates, 69 Okl. 141, 170 P 897; Frey 
v. Failes, 37 Okl. 297, 132 P 342. 


[b] Where demonstration and in- 
spection are made, but the demon- 
stration and the inspection, even as. 
to one familiar with the class of 
property sold, reveal certain quali- 
ties, but are not calculated and adapt- 
ed to inform the seller as to a spe- 
cific matter warranted, the inspec- 
tion and demonstration do not affect 
the availability of such a_ specific 
warranty. Hackett v. Lewis, 36 Cal. 
AS 687, tog ba dens 


{c] In a sale by sample and fur- 
ther express warranty, examination 
of the sample does not destroy the 
operation and existence of the war- 
ranty stated. Willings v. Consequa, 
30 F. Cas. No. 17,767, Pet. C. C. 301. 


76. Kan.—Foote v. Wilson, 104 
Kan Sto), 278 R430; - 


Ky.—Stanley v. Day, 185 Ky. 362, 
215 SW 175. 


Mass.—Procter v. Atlantic Fish 
Co., 208 Mass. 351, 94 NE 281; Hen- 
See v. Robins, 9 Mete. 88, 43 AmD: 


Mo.—Woods v. Thompson, 114 Mo. 
A. 38, 88 SW 1126. 


Tenn.—Crescent Cotton Oil Co. v. 
Union: ‘Gin, jy ete. Co. 11384 Tenn 58s 
195 SW) 770, °772. 


“The authorities all hold that as: 
to latent defects the buyer may take 
and enforce an express warranty, 
notwithstanding the fact that he may 
have personally examined the goods.’” 
Crescent Cotton Oil Co. v. Union Gin, 
etc., Co., supra. 

[a] Buyer’s ignorance of proper- 
ty of the character sold is a factor 
for consideration. Foote v. Wilson, 
104 Kan. 191, 178 P 430. 


77. Henshaw vy. Robins, 9 Mette. 
(Mass.) 83, 48 AmD 3867. 

78. Miller v. Moore, 83 Ga. 684, 
10 SE 360, 20 AmSR 329, 6 LRA 


374; Procter v. Atlantic Fish Co., 
208 Mass. 351, 94 NE 281. 

79. Brock v. Newmark Grain Co., 
64%. Cal, (Al)577;).2227 PR 195. 

80. Hackett v. Lewis, 36 Cal. A. 
687, 173 P 111; Foote v. Wilson, 104 
Kan. 191, 178 P 430; Stanley v. Day, 


704 [55 C.J.] 


examination by the buyer of property possessing de- 
fects discoverable on reasonable inspection operates 
so as to exclude such defects from any except a spe- 
The fact of examination 
may, however, have a material bearing on the ques- 
The effect of inspection with ref- 
erence to the existence of a warranty is closely allied 


cial warranty as to them.*? 


tion of reliance.®? 


185 Ky. 362, 215 SW 175; Woods v. 
Thompson, 114 Mo. A. 38, 88 SW 1126. 
81. Sinnamon v. Moore, 161 Mo, A. 
168, 142 SW 494. 
s2. U. S.—McVeigh v. Messer- 
smith, 16 F. Cas. No. 8,931, 5 Cranch. 
CACrrs 16: 


Ill.—Evans _ v. 
Convo TIAL 150; 


N. Y.—Crocker-Wheeler Electric 
Co. v. Johns-Pratt Co., 29 App. Div. 
300; 51 NYS, 793 [aft 164 N. Y. 593 
ogi 58 NE 1086 mem]. 

S. D.—Schmidt v. Jutting, 31 S. D. 
69, 139 NW 769. 


Tex.—Fulwiler Electric Co. v. Mc- 
Gee, (Civ. A.) 211 SW 480. 


Wis.—Kimball-Clark Co. v. Cros- 
by, 175 Wis. 337, 185 NW 172. 


83. See infra § 773 et seq. 


Effect of inspection on goods sold 
with warranty by description see in- 
fra Sintils. 


S4.- ST: 4 ewer’s Re- 
frigerating Mach. Co:, 141 U. S. 510, 
12 SCt 46, 35 L. ed. 8837; Miami Cycle, 
ete., Co. v. National Carbon Co., 268 
Fed. 46; Century BPlectric Co. v. De- 
troit Copper, etc., Rolling Mills, 264 
Fed. 49; Dorsey v. Watkins, 151 Fed. 
340; Wilson v. New U. S. Cattle Co., 
73 Fed. 994, 20 CCA 241; Chandler v. 
Tompson, 30 Fed. 38; Randall v. 
Rhodes, 20 F. Cas. No. 11,556, 1 Curt. 
90. 


Schriver Laundry 


Cal.—Remsberg v. Hackney Mfg. 
Con Wis Calbyi99y 164) 27927) United 
Iron Works v. Outer Harbor Dock, 
eLce Co, 168 Cal. 8d). 141 Poi: Kull- 
man v. Sugar ‘Apparatus Mfg. Cok, 
Use Cale. 125, +96 .P) 369s) Banerott “wv. 
San Francisco Tool Co., 120 Cal. 228, 
52 P 496, 47 P 684; Monahan v. Wat- 
son, 61 Cal. A. 417, 214 P 1001; Yuba 
Mfg. Co. v. Stone, 39 Cal. A. 440, 179 
P 418; J. I. Case Threshing Mach. 
Co. v. Copren, 32 Cal. A. 194, 162 
P 647; Luitweiler Pumping Engine 
Co. v. Ukiah Water, etc., Co., 16 Cal. 
EUS setiG we A TOT, TZ: 


Ga.—Holcomb v. Cable Co., 119 Ga. 
466, 46 SE 671; Bullard v. Brewer, 
118 Ga. 918, 45 SE 711; Hoffman vy: 
Hranklin Motor “Car Col, 32 Ga. A. 
229, 122: SH 896; Reeves Tractor, 
etc., Co. v. Barrow, 30 Ga. A., 420, 118 


SH 4565) Washington, "etc:, RR.) Co. vi 
Southern [ron, etc., Co., 28 Ga. A. 
684, 112 SE 905. 
Ill.—Sterling-Midland Coal Co. v. 
Great Lakes Coal, etc., Co., 334 Ill. 
281, 165 NE 793; Telluride’ Power 


Transmission Co. v. Crane Co., 208 
Tis. 70 NB 319 aft, 103 Ty A. 
647]; International Filter Co. v. 
@rystal Ice, sete:; .Co.,, 157, Tle A. 96; 
Graham v. Hiszner, 28 Ill. A. 269. 


Ind.—Vaupel v. Lamply, 181 Ind. 
8, 103 NE 796. 
Kan.—Illinois Zine Co. v. Semple, 


368, 255 P 78, 59 ALR 1168; 
Z Kan A. 9315, 


123 Kan. 
Huston vy. Peterson, 
43 P 101. 

Ky.—Hopkinsville Motor Co. vy. 
Massie, 228 Ky. 569, 15 SW (2d) 
423; Paducah Hosiery Mills v. Proc- 
tor, 210 Ky. 806, 276 SW 803; E. R. 
Spotswood vy. La Fayette- -Pheenix Ga- 
rage, 207 Ky. 477, 269 SW 514. 

La.—Buhler v. McHatton, 9 
Ann. 192; Goodloe v. Hart, 2’ La. 

Me.—Storer v. Taber, 83 Me. 
22 A 256. 


La. 
446. 
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elsewhere.®? 


Md.—McCeney v. Duvall, 
166. 


Mass.—Boston Cons. Gas. Co 
Folsom, 237 Mass. 565, 130 NE ‘197: 
Thomas v. Barnes, 156 Mass. 581, 31 
NE 683; Frost v. Blanchard, 97 Mass. 
155; Lamb v. Crafts, 12 Mette. 353; 
Salem India-Rubber Co. v. Adams, 23 
Pick. 256. 


Mich.—Youngs v. Advance-Rume- 
ly Thresher Co., 215 Mich. 682, 184 
NW 535; Rumely v. Emmons, 85 
Mich. 511, 48 NW 636; Nichols v. 
Crandall, 77 Mich. 401, 48 NW 875, 
6 LRA 412. 


Minn.—McCormick Harvesting- 
Mach. Co. v. Thompson, 46 Minn. 15, 
48 NW 415. 


Mo.—Little v. Widener, (A.) 32 SW 
@a) 116%) -Burnsi.v. ) Limerick, 74 
Mo. A. 145, 165 SW 1166; Boulware 
v. Victor Auto. Mfg. Co., 152 Mo. A. 
567, 134 SW 7 (op. adopted 163 Mo. 
A. 524, 148 SW 1197]. 

N. H.—Webster v. Hodgkins, 25 N. 
H. 128. 


N. Y.—Mayer v.. Dean, 115 N.Y. 
556, 22 NE 261, 5 LRA 540; Filkins 
v. Whyland, 24 N. Y. 338 [aff 24 Barb. 
379]; Cohan v. Markel, 215 App. Div. 
435, 213 NYS 681; Standard Milling 
Co. v. De Pass, 154 App. Div. 525, 
139 NYS 611 [aff 214 N. Y. 688 mem, 
108 NE 1108 mem]; Cooper v. Payne, 
103 App. Div. 118, 98 NYS 69 [rev 
on other grounds 186 N. Y. 334, 78 NE 
1075]; Engelhorn v. Reitlinger, 55 
N. Y. Super. 485,°14 NYSt 749 [aff 
LZ2ING WAL T6) 25 NE I297, Seb RA 543i); 
Naylor v. MeSwegan, 2 Mise. 255, 21 
NYS 930; Mumford v. McPherson, 1 
Johns. 414, 3 AmD 339. See Cham- 
berlain v. Van Campen, 7 NYSt 99 
[rev 120 N. Y. 687 mem, 24 NE 279 
mem, 2 Silv. A. 589]. 

N. C.—A. B. Farquhar Co. v. Har- 
dy Hardware Co., 174 N. C. 369, 93 
SE 922. 


21 Md. 


N. D.—Dowagiac Mfg. Co. v. Ma- 
hon, 13 N. D. 516, 101 NW 903; Plano 
Mis Co; ve. Roots +3) IN Disl65,. 54 
NW 924, 


Oh.—Hauser, ete., Co. v. Curran, 8 
OhS&CP 495, 5 OhNP 224 [rev on oth- 
er grounds 4 OhS&CP 449]. 


Okl.—Kinnard-Haines Co. v. Dill- 
ingham, 73 Okl. 129, 175 P 208. 


Ss. C:—Smith, etc., Mach. Co. v. 
Johnston, 102 S. C. 130, 86 SE 489. 


Tex.—P. B. Yates Mach. Co. v. 
Groce, (Civ. A.) 281 SW 226. 


Vt.—Bond v. Clark, 35 Vt. 577. 


Wash.—Kleeb v. Bard, 7 Wash. 41, 
34 P 138. 


Wis.—Lee v. Pauly Motor Truck 
Co., 179 Wis. 139, 190 NW 819; Mil- 
waukee Boiler Co. v. Duncan, 87 Wis. 
120, 58 NW 232, 41 AmSR 33; Mer- 
riam Vv. Field, 24 Wis. 640. 


Sask.—Alleock v. Manitoba Wind- 
mill, etc., Co., 4 Sask. L. 1385; Haug v. 
Stack, [1928] 4 DomLR 987 [1928] 3 
WestWkly 443. 


See Cockshutt v. Mills, 7 Terr. L. 
397 (the text statement is true, at 
least where antecedent statements al- 
leged as warranties are inconsistent 
with clauses of warranty in the in- 
strument). 

Contra De Wynter y. Fulton, 8 Alta. 
D2 


“When parties, after whatever con- 


[$§ 695-696 


to, and should be considered in connection with, its’ 
operation as a waiver of warranty, 


which is treated 


[§ 696] (5) Effect of Definite Agreement to Par- 
ticular Terms on Prior Affirmations and Undertak- 
ings. A writing fully setting forth the terms of the 
sale operates as an exclusion of outside warranties** 


versation or preparation, at last re- 


duce their agreement to writing, this. 


may be looked upon as the final con- 
summation of their negotiation and 
the exact expression of their purpose; 
and all of their earlier agreements, 
though apparently made while it all 
lay in conversation, which is not now 
incorporated into their written con- 
tract, may be considered as intention- 
ally rejected. The parties write the 
contract when they‘are ready to do so, 
for the very purpose of excluding ev- 
erything else 4nd making this perma- 
nent andcertain. . . This claim- 
ed parol agreement as to the warranty 

- was made prior to the giving 
the order for the outfit, and which or- 
der contained the express warranty, 
This became the contract of sale and 
warranty of the outfit, when accepted 
and acted upon by the plaintiff.’ 
Nichols v. Crandall, 77 Mich. 401, 412, 
43 NW 875, 6 LRA 412. 

[a] In Tennessee (1) it Was early 
held that an oral warranty could exist 
and operate although the contract of 
sale was later reduced to writing, on 
the ground that a warranty was a con- 
tract wholly collateral to that of sale 
(Hogg v. Cardwell, 4 Sneed 151); (2) 
subsequently, a written warranty lim- 
ited to the extent of the seller’s 
knowledge was treated as precluding 
the existence of oral warranties aft- 
er reduction of the contract to writ- 
ing, at least in a case where the alle- 
gations of the oral representations al- 
so embodied the qualification men- 
tioned (McKenzie v. Kerr, 5 Sneed 
539); (3) but the rule of the former 
case was later quoted, approved, and 
fellowed, no mention being made of 
the second (Waterbury v. Russell, 8 
Baxt. 159); (4) but still later, with- 
out regard to the existence of such 
oral precedent statements as warran- 
ties, the law of the state was declared 
to have been throughout that ordina- 
rily parol evidence of them was not 
admissible, and the cases wherein pa- 
rol warranties were allowed to be 
shown were declared to be but appli- 
cations of particular exceptions to 
the ordinary parol evidence rule 
(Somerville v. Gullett Gin Co., 137 
Tenn. 509, 194 SW 576). 

[b] Whether oral or written, prior 
assertions.and undertakings during 
the negotiation are merged in a com- 
pletely expressed written sale con- 
tract, and possess no vitality as war- 


paukles: Frost v. Blanchard, 97 Mass. 
[c] Sale by sample.—When a con- 


tract of sale is reduced to writing, the 
fact that the sale was by sample is 
no longer material or competent to 
show warranties customarily arising 
from such a sale, where no reference 
thereto or statement of such warran- 
ties, is incorporated in the instrument. 
Sterling- Midland Coal Co. vy. Great 
Lakes Coal, etc., Co., 334 Ill. 281, 165 
NE 793. See Armstrong v. Deséalzi, 
48 Pa. Super. 171 (where a contract 
for the sale of a car load of grape 
fruit was made by correspondence al- 
leged to contain a warranty that the 
fruit was “‘first-class stock,” it is im- 
material that one of the defendants 
had seen the grove in which the grape 
fruit was growing, before the sale, if 
it appears that the transaction was 
consummated by the correspondence 
alone, without reference to any in- 
spection of the goods by one of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the manner stated,®* and that effect may accrue to 
writing in a bill of sale,8* a purchase-money note 
fully setting forth the terms of sale,§7 or a bought 
an@ sold note’ or an order for goods, of like char- 
Where, by statutory provision, an instru- 
ment of a certain kind is declared to be a complete 
reduction to writing of the contract, 


acter.®® 


defendants). 


_{d] Reason for rule.—(1) All pre- 
vious and contemporaneous conversa- 
tions and statements of the parties, so 
far as intended to be warranties, must 
be presumed to have been included in 
the writing (Century Electric Co. v. 
Detroit Copper, etc., Rolling Mills, 264 
Fed. 49; Bancroft v. San Francisco 
Tool Coe., 120 Cal. 228,-52.P 496, 5 Cal. 
Unrep. Cas. 586, 47 P 684; Yuba Mfg. 
Co. v. Stone, 39 Cal. A. 440, 179 P 418; 
Illinois Zine Co. v. Semple, 123 Kan. 
368, 255 P 78, 59 ALR 1168; Huston 
Ve eterson,-29 Kans Ay 3315). 43. P. 101; 
Frost v. Blanchard, 97 Mass. 155), (2) 
and are thereby extinguished (Mum- 
ford v. McPherson, 1 Johns. (N. Y.) 
414, 3 AmD 339). 


[e] Asserted warranty on execu- 
tion of note.—Where a complete con- 
tract without warranty is entered in- 
to, it is insufficient to make a subse- 
quent oral undertaking available as a 
warranty, that it was given at the 
time of the execution of notes for the 
purchase money and is asserted to 
have then been made as a condition 
precedent to the payment of the notes 
ee executed. Goodloe v. Hart, 2 La. 

46. 


{f] Absence of provisions in prior 
contract.—Where goods are sold un- 


der a written contract with warranty, 


and resold by the first vendee, under 
a written contract omitting that and 
other warranties, the absence from 
the second contract of provisions of 
warranty in the first does not affect 
the status of such second instrument 
as being a full and complete reduc- 
tion to writing of the terms in the 
second sale. Sterling-Midland Coal 
Co. v. Great Lakes Coal, etc., Co., 334 
TM 28d, 165 NE 793. 


[g] Agreement for agency or sale. 
—Where a manufacturer of threshing 
machines contracted with another to 
permit him to become sales agent for 
a given territory, or at his option, 
to buy and resell the machines, and 
the contract contained a great variety 
of detailed stipulations and provisions 
regarding the agency, such eontract 
expressed the intention of the parties 
in all completeness and excluded as- 
serted warranties of the goods made 
to the contemplated agent, who had 
elected to purchase the machines. 
McCormick Harvesting-Mach. Co. v. 
Thompson, 46 Minn. 15, 48 NW 415. 


{h] Lack of buyer’s signature on 
instrument does not operate to render 
incomplete a written contract other- 
wise complete, so as to make possible 
the existence of further warranties 
outside the instrument. Graham v. 
Hiszner, 28 Ill. A. 269. 


[i] Rule applied.—Where a con- 
tract was completely reduced to writ- 
ing, and the buyer attempted to show 
a representation by the seller, that if 
the sale were made, he would issue a 
circular to the trade announcing the 
establishment of a definite minimum 
price for the commodity sold, as a 
warranty, such oral representation 
was not a warranty in the sale. En- 
gelhorn v. Reitlinger, 55 N. Y. Super. 
485, 14 NYSt 749 [aff 122 N. Y. 76, 25 
NE 297, 9 LRA, 548]. 

{j] Oral representations may be 
shown, in the nature of warranties, 
although the sale contract is fully ex- 
pressed in writing, but although such 
representations are in evidence, they 
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the existence of 


can operate only to show fraud in the 
sale, and never to show warranties. 
Salem India-Rubber Co. v. Adams, 23 
Pick. (Mass.) 256. 

{k] Sealed contract of sale.—Mc- 
Ceney v. Duvall, 21 Md. 166. 

[1] Whether writing contains com- 
plete agreement is» determinable not 
from the face of the instrument alone 
but from all the facts and circum- 
stances connected with it. Luitweiler 
Pumping Engine Co. v. Ukiah Water, 


CC OO, 16) Cal mAs 198) 126 2 707; 
712. 
{m] Extent of warranty available. 


—In a case where the writing is such 
as to exclude express warranties, the 
buyer can at most claim the benefits 
only of such warranties as are im- 
plied by law. P. B. Yates Mach. Co. 
v. Groce, (Tex. Civ. A.) 281 SW 226. 


85. See infra text and notes 7 et 
seq. 
sé. U.S.—Randall v. Rhodes, 20 F. 


Cas. No. 11,556, 1 Curt. 90. 


Ala.—Barnes v. Blair, 16 Ala. 71; 
Wren v. Wardlaw, Minor 363, 12 AniD 
60; Duff v. Ivy, 3 Stew. 140. 


Cal.—Ft. Collins First Nat. Bank v. 
Hughes, 5 Cal. Unrep. Cas. 454, 46 P 
272. 

Kan.—MecMullen v. Carson, 48 Kan. 
263, 29 P 317; Rogers v. Perrault, 41 
Kan, 385, 21 P 287% 

La.—Goodloe v. Hart, 2 La. 446. 


Mass.—Salem India-Rubber Co. v. 
Adams, 23 Pick. 256. 

N. Y.—Udell v. Sarafian, 19 Misc. 
542, 43 NYS 1902; Mumford v. Mc- 
Pherson, 1 Johns. 414, 3 AmD 339. 


Vt.—Reed_ v. Wood, 9 Vt. 285. 
Wis.—Merriam v. Field, 24 Wis. 640. 


Eng.—Kain v. Old, 2 B. & C. 627, 
9 ECL 274, 107 Reprint 517. 


{a] Limitation of bill to mere re- 
ceipt, which has been recognized as a 
circumstance showing an incomplete 
contract and permitting the existence 
of warranties outside, distinguishes 
such bills of sale, as to the possibility 
of further warranties, from those 
where the language and circumstances 
show that the bill of sale was not de- 
signed as a_ receipt. Randall v. 
Rhodes, 20 F. Cas. No. 11,556, 1 Curt. 
905 


87. Bullard v. Brewer, 118 Ga. 918, 
45 SE 711; Reeves Tractor, etc., Co. 
v. Barrow, 30 Ga. A. 420, 118 SE 456. 


88 Standard Milling Co. v. De 
Pass, 154 App. Div. 525, 139 NYS 611 
{aff 214 N. Y. 688 mem, 108 NE 1108 
mem]. ; 

89. Cal—J. I. Case Threshing 
Mach. Co. v. Copren, 32 Cal. A. 194, 
162 PB 647. 

Tll.—International Filter Co. v. 
Crystal Ice, ete., Co., 157 Ill. A. 96. 

Iowa.—Shepherd vy. Gilroy, 46 lowa 
1:93. 

Kan.—Diebold, Safe, etc., Co. v. 
Huston, 55 Kan. 104, 89 P 10385, 28 
LRA 53. 

Okl.—Kinnard-Haines Co. v. Dill- 
ingham, 73 Okl. 129, 175 P 208. 

90. Haug -v. Stack, (Sask.) [1928] 
Feehan oak 987, [1928] 3 WestWkly 


[a] By using statutory form con- 
tract established by Farm Impl. Act 
(Rev. St. [1920] ec 128 § 29) for the 
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such an instrument is conclusive on the point that 
the contract is fully expressed therein.®°? 
there is an instrument in writing completely express- 
ing the contract which contains warranties of the 
property in some particulars, such an expression 
amounts to the exclusion of all other express war- 
ranties not incorporated in such manner;? 


Where 


and 


sale of second hand farm machinery, 
which the statute declares shall, when 
employed, ‘be taken and held to be 
the entire contract between the par- 
ties,” the parties rendered unavailable 


as warranties any affirmations re- 
specting the goods not embodied 
therein. Haug v. Stack, (Sask.) 


[1928] 4 DomLR 987, [1928] 3 West 
Wkly 443. 

[b] Authentic act.—(1) Where 
there is an oral warranty and neither 
buyer nor seller knows that there is a 
clause in the contract of sale that no 
warranty was made by the seller un- 
less. indorsed thereon in writing, there 
is no occasion for the application of 
Civ. Code art 2236, relating to the ef- 
fect of an authentic act as proof of 
agreement (Stracener v. Nunnally 
Bros; Motor €o., 11 ha. “Ay 541) 121 S 
617, 123 S-911), (2) nor of Civ, Code 
art 2242 providing that an acknowedg- 
ment gives the effect of an authentic 
act (Stracener v. Nunnally Bros. Mo- 
tor Co., supra). 

91. U. S.—DeWitt v. Berry, 134 U. 
S. 306, 10 SCt 536, 33 L. ed. 896; Wil- 
son v. New U. S. Cattle Ranch Co., 


73 Fed. 994, 20 CCA 241; Chandler v. 
Tompson, 30 Fed. 38. 
Ala.—Barnes. v. Blair, 16 Ala. 71; 


Wren v. Wardlaw, Minor 363, 12 AmD 
60; Duff v. Ivy, 3 Stew. 140. 


Ark.—Southern Engine, etc., Works 
v. Globe Cooperage Lumber Co., 98 
Ark. 482, 136 SW 928. 


Cal.—Ferguson.v. Koch, 204 Cal. 
342, 268 P 342, 58 ALR 1176; United 
Iron Works v. Outer Harbor Dock, 
etc Coneues Cale Suen 43 ae Oui mete te 
Collins First Nat. Bank v. Hughes, 5 
Cal. Unrep. Cas. 454, 46 P 272; Yuba 
Mfg. Co. v. Stone, 39 Cal. A. 440, 179 P 
418; J. I. Case Threshing Mach. Co. 
v. Copren, 32 Cal. A. 194, 162 P 647. 


Colo.—Jamison v. Neil Nohr Auto. 
Cos Te Colossd, 23452169 5. 


Conn.—Mullain v. Thomas, 43 Conn. 


252; Fitch v. Woodruff, ete., Iron 
Works, 29 Conn. 82. 
Ga.—-Bullard vy. Brewer, 118 Ga. 


918, 45 SE 711. 


Ill.—Stark Music Printing, ete., Co. 
v. Witmark, 189 Ill. A. 293. But see 
Woolton v. R. C. Crist, Ine., 210 Tl. ° 
A. 62 (written ‘‘warranty” for replace- 
ment:-of defective parts did not ex- 
clude an oral guaranty that the goods 
were in good workable condition). 


Ind.—Shirk v. Mitchell, 137 Ind. 185, 
36 NE 850; Sullivan Mach. Co. v. 
Breeden, 40 Ind. A. 631, 82 NE 107. 


Iowa.—J. L. Owens Co. v. Leland 
Farmers’ El. Co., 192 Iowa 771, 185 
NW 590; Four Tract. Auto Co. v. 
Hurni, 156 Iowa 725, 1837 NW 1014; 
Shambaugh v. Current, 111 Iowa 121, 
82 NW 497; Bucy v. Pitts Agricul- 
tural Works, 89 Iowa 464, 56 NW 541; 
Barrett v. Wheeler, 71 Iowa 662, 33 


NW 230; Nichols v. Wyman, 71 Iowa 
160, 32 NW 258; Shepherd v. Gilroy, 
46 Iowa 193. 


Kan.—Farmers’ Stock Breeding As- 
Soc: vi, Scott, 53 Kan. 53455365 Pe o7s: 
MeMullen vy. Carson, 48 Kan. 263, 29 
P 317; Rogers v. Perrault, 41 Kan. 
385, 21 P 287; Kansas Refrigerator 
Co. v. Pert, 3 Kan. A. 364, 42 P 948; 
Hotter v. Peterson, 2 Kan. A. 315, 43 
tO 


Ky.—Spotswood v. La Fayette-Phoe- 
nix Garage, 207 Ky. 477, 269 SW 514, 
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similarly, where the contract as expressed contains 
no stipulation of warranty, this operates to prevent 


inclusion as warranties of prior affirmations and war- 
92 


ranties proposed pending the sale ;° 


oral express warranties are merged into the contract 
To dispose of prior state- 


finally agreed upon.®? 


Mich.—Youngs v. Advance-Rumely 
Thresher Co., 215 Mich. 682, 184 NW 
535; Zimmerman Mfg. Co. v. Dolph, 
104 Mich. 281, 62 NW 339; Rumely v. 
Emmons, 85 Mich. 511, 48 NW 636; 
Nichols y. Crandall, 77 Mich. 401, 43 
NW 875, 6 LRA 412; Horner v. Fel- 
lows, 1 Dougl. 51. 

Miss.—Mizell v. Sims, 39 Miss. 331. 

Mo.—Polk Bank vy. Wood, 189 Mo. 
A. 62, 173 SW 1098. 

N. Y.—Mayer v. Dean, 115 N. Y. 556, 
22 NE 261, 5 LRA 540; Highmie v. 
Taylor, 98 N. Y. 288; Naylor v. Mc- 
Swegan, 2 Mise: 255,21 NYS 930; 
Hungerford Co. v. Rosenstein, 19 NYS 
471 [aff 138 N. Y. 640 mem, 34.NE 
512 mem]. 


N. C.—Oltmanns v. Williams, 167 
INGOs Oo Lo) (83) Si 13485 sAnnCasl ol 6A 
587; Etheridge v. Palin, 72 N. C. 213. 


N. D.—Plano Mfg. Co. v. Root, 3 N. 
D. 165, 54 NW 924. 


Oh.—International Clay Mach. Co. 
v. Oliver Mach. Co., 21 OhNPNS 425. 


S. C.—Smith, etc., Mach. Co. v. 
Johnston, 102 S. C. 130, 86 SE 489; 
Wood v. Ashe, 32 S.-C. L. 407; Smith 
v. MeCall, 12 S. C7? L..220, 10 AmD 
666. 

Tenn.—McKenzie vy. Kerr, 5 Sneed 
539. 

Tex.—Phelps, ete., Windmill Co. v. 
Parker, (Civ. A.) 30 SW 365. 


Wis.—J. I. Case Plow Works v. 
Niles, etc., Co., 90 Wis. 590, 63 NW 
1013; Milwaukee Boiler Co. v. Dun- 


can, 87 Wis. 120, 58 NW 232, 41 Am 
SR 33; Merriam v. Field, 24 Wis. 640. 


Ont. A Mfg. Co. v. Sanders, 
31 Ont. 475. 


“In the absence of fraud or mistake 
in reducing complete contracts of 
sale, containing warranties, to writ- 
ing, the presumption is conclusive 
that they contain all the warranties 
that the parties intended to make or 


did make.’’ Wilson v. New U. S. Cat- 
tle-Ranch Co., 73 Fed. 994, 999, 20 
.CCA 441. 


“Where a contract is reduced to 
writing and has therein incorporated 
the express warranty, it contains ev- 
erything of a contractual character 
which the parties finally intend 
should be binding.” Southern En- 
gine, etc., Works v. Globe Cooperage 
apres Co., 98 Ark, 482, 136 SW 928, 
93 

“T have always considered it a set- 
tled rule of the common law, that 
when a contract is reduced to writ- 
ing, the parties are never presumed 
to have undertaken anything more 
than is contained in the writing it- 
self. An express warranty therefore 
of anything or quality would seem to 
exclude the idea of any other.” Smith 
v. McCall, 12 S. C. L. 220, 224, 10 AmD 
666. 

[a] Reason for rule.—(1) The 
warranty in the writing is taken to 
be a crystallization of the meaning 
of the several oral declarations which 
preceded it (Ft. Collins First Nat. 
Bank v. Hughes, 5 Cal. Unrep. Cas. 
454, 46 P 272), (2) and to embody the 
whole contract (DeWitt v. Berry, 134 
U. S. 806, 10 SCt 536, 83 L. ed. 896; 
Aeerdba Case Plow Works v. Niles, etc., 
Co., 90 Wis. 590, 63 NW 1013). 


[b] Matter ‘of description, ex- 
pressed in writing, does not merge 
and exclude parol warranties in the 
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any previous 


same manner as do written warran- 
ties. Shambaugh v. Current, 111 
Iowa 121, 82 NW 497. 


[ce] Incorporation by reference.— 
(1) Where an outside instrument is 
incorporated by reference as the war- 
ranty provided in a sale, affirmations 
contradictory of the warranty therein 
expressed are not available as war- 
ranties in the sale (Raphael v. Hulett 
Motor Car Co., 188 NYS 209),° (2) 
and this is true although neither par- 
ty was acquainted with the terms of 
the instrument thus expressed (Ra- 
phael v. Hulett Motor Car Co., supra). 


{d] Warranty of title expressed in 
a complete written sale contract ex- 
cludes express warranties as to qual- 
ity, character, or condition not in- 
cluded therein. Barnes v. Blair, 16 
Ala. 71; Wren v. Wardlaw, Minor 
(Ala.) 363, 12 AmD 60; Duff v. Ivy, 
3 Stew. (Ala.) 140; McMullen v. Car- 
son, 48 Kan).268,.29 P 317; jJRogers) v. 
Perrault, 41 Kan. 385, 21 P 287; Kan- 
sas Refrigerator Co. v. Pert, 3 Kan. 
A. 364, 42 P 948; Wood v. Ashe, 32 
SCS ae40 77 

[a] Warranty on sale, of man- 
ner of erection of, and making of re- 
pairs on, windmill excluded other as- 
serted representations orally and in 
the seller’s circular as to the quality 
of the mill, and prevented such asser- 
tions from being warranties in the 
sale. Zimmerman Mfg. Co. v. Dolph, 
104 Mich. 281, 62 NW 339. 


(f} Warranty of character and 
quality excluded oral express war- 
ranties of fitness and performance. 
DeWitt v. Berry, 134 U.S. 306, 10 SCt 
526, 33 L. ed. 896; Fitch v. Woodruff, 
etc., Iron Works, 29 Conn. 82; Northey 
Mfg. Co. v. Sanders, 31 Ont. 475. 


[g] Warranty of materials and 
workmanship excluded affirmations of 
fitness for particular purpose from 
being warranties. . Case Plow 
Works v. Niles, ete., Co., 90 Wis. 590, 
63 NW 1013. 

[h] Warranty to extent of knowl- 
edge.—Where a seller gave a quali- 
fied warranty that property was 
sound “so far as he knew,” prior af- 
firmations of absolute soundness were 
not brought into the sale as warran- 


ties. McKenzie v. Kerr, 5 Sneed 
(Tenn.) 539. 
[i] Warranty against lameness 


excludes asserted express warranty 
that horse will prove a sure foal get- 
ter. Farmers’ Stock Breeding Assoc. 
v. Scott, 53 Kan. 534, 36 P 978. 


[ij] Warranty of animal as breed- 
er in contract finally drawn up pre- 
vented continuance into sale of oral 
warranty made during negotiations 
that he is pure bred. Ft. Collins 
First Nat. Bank v. Hughes, 5 Cal. Un- 
rep. Cas. 454, 46 P 272. 


[k] Warranty of present perform- 
ance.—Where goods are sold under a 
warranty of performance carefully 
limited to the present rather than the 
future, oral statements of future per- 
formance cannot be ,shown as war- 
ranties. HPighmie v. Taylor, DSN ye 
288. 


92. U. S.—DeWitt v. Berry, 134 U. 
S. 306, 10 SCt 536, 33 L. ed. 896, 

Cal.—Ferguson v. Koch, 204 Cal. 
342, 268 P 342, 58 ALR 1176; United 
Iron Works v. Outer Harbor Dock, 
etc., Co. 168eCal. S81) 1415 O17. Yuba 
bs ey v. Stone, 39 Cal. A. 440, 179 


ments and undertakings in this manner, there must 
be the agreement and ‘consent of both parties to the 
substitution of the written instrument, in place of 
their previous negotiations, as the expression of their 
contract.°* Where the instrument stipulates in sub- 
stance that there are no other or further warranties 


Ga.—Bullard v. Brewer, 118 Ga. 918, 
45 SE 711; Byrd v. Campbell Print- 
ae Press, ete., Co., 90 Ga. 542, 16 SE 

67. 


Ill.—Telluride Power Transmission 
Co. v. Crane Co., 208 Ill. 718, 70 NE 
319 [aff 103 Ill. A. 647]. 


Ind.—Martin v. Shoub, 62 Ind. A. 
586, 113 NE 384. - 


Iowa.—Nichols v. Wyman, 71 Iowa 
160, 32 NW 258. 


Kan.—Illinois Zine Co. v. Semple, 
123 Kan. 368, 255 P 78, 59 ALR 1168; 
porns v. Perrault, 41 Kan. 385, 21 

87. 


Md.—Thomson v. Gortner, 73 Md. 
474, 21 A 371. 


Mich.—Bayer v. Winton Motor Car 
Co., 194 Mich. 222, 160 NW 642; Mc- 
Cray Refrigerator, etc., Co. v. Woods, 
Sp aeae a 269, 58 NW 320, 41 AmSR 


Minn.—McCormick Harvesting- 
Mach. Co. v. Thompson, 46 Minn. 15, 
48 NW 415. 

N. Y.—Filkins v. Whyland, 24 N. 
Y. 338 [aff 24 Barb. 379]; Jackson v. 
eae 73 App. Div. 134, 77 NYS 


Oh.—Calhoon y. Brinker, 5 OhNP 
NS 122. 


Okl.—National Surety Co. vy. Hart 


canton Mach. Co., 106 Okl. 107, 233 P 


Tex.—Phelps, ete., Windmill Co. v. 
Parker, (Civ. A.) 30 SW 3865. 

Vt.—Wason v. Rowe, 16 Vt. 525; 
Reed v. Wood, 9 Vt. 285. 


Wis.—J. I. Case Plow Works v. 
Niles, etc., Co., 90 Wis. 590, 68 NW 
Oa Ss Montreal River Lumber Co. v. 


Aue 80 Wis. 540, 50 NW 507. 


g.—Kain v. Old, 2 B. & C. 627, 
9 Ber, 274, 107 Reprint 517. 


Sask.—Haug v. Stack, [1928] 4 Dom 
LR 987, [1928] 3 WestWkly 443, 


But see Waterbury v. Russell, 8 
Baxt. (Tenn.) 159 (holding that parol 
affirmations not brought into the writ- 
ten contract may still be warranties 
on the Sale, on the ground that a war- 
ranty is not part of the contract of 
sale, but a separate collateral agree- 
ment). 

[a] Reason for rule.—Where the 
contract contains no language 
amounting to a warranty, it must be 
assumed that none was intended. 
Jackson v. Helmer, 73 App. Div. 134, 
T7 NYS 835. 


{b] Affirmations in rejected offer 
are not warranties in a sale conclu'd- 
ed by the acceptance of a subsequent 
counter-offer, the first offer and the 
rejection, and the second offer and 
the acceptance all béing fully ex- 
pressed in written instruments. 
Byrd v. Campbell Printing Press, etc., 
Co., 90 Ga, 542, 16 SE 267. 


[ec] Silence as to particular char- 
acteristic does not make affirmations 
as to such condition available as war- 
ranties. Seitz v. Brewer’s Refriger- 
ating Mach. Co., 141 U. S. 510, 12 SCt 
46, 35 L. ed. 8387. 

Disclaimer oe warranty generally 
see infra § 69 
' 938. Fitch v. Woodruff, etc., 
Works, 29 Conn. 82. 

94. Ind.—Hitz v. Warner, 47 Ind. 
A. 612, 93 NE 1005. 


Iowa.—Valerius v. 
Iowa 332, 54 NW 136. 


Tron 
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than those therein expressed, none survive its exe- 


eution.?> 
Incomplete instruments. 


Mass.—Thomas_ v. 
Mass. 581, 31 NE 683. 


Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 

Eng.—Allen v. Pink, 4 M. & W. 140, 
150 Reprint 1376. 

[a] Delivery to buyer of writing 
not assented to by him.—A parol war- 
ranty made at the time of sale is not 
affected by a written warranty, never 
agreed on between the parties, hand- 
ed by the sellers to the purchasers 
with other papers, without any knowl- 
edge on the buyer’s part, until long 
afterwards, that such written war- 
ranty had been given. Valerius v. 
Hockspiere, 87 Iowa 332, 54 NW 136. 
See International Harvester Co. v. 
Lawyer, 56 Okl. 207, 155 P 617 (to 
same effect). 

{b] Written “warranty” delivered 
after completion of sale to a buyer, 
without a new consideration, does not 
merge the prior oral warranties giv- 
en at the time of sale. Aultman v. 
Kennedy, 33 Minn. 339, 23 NW 528. 


[ec] Broker’s note evidencing but 
not containing contract.—Where the 
owner of goods anid the buyer deal 
directly and consummate an oral sale, 
with warranties, delivery by the sell- 
er’s broker at a subsequent time of 
a broker’s note with reference to such 
sale does not merge and exclude the 
warranties. Marcus v. Thornton, 44 
N. Y. Super. 411. 


95. Cal.—J. I. Case Threshing 
Mach. Co. v. Copren, 32 Cal. A. 194, 
162 P 647. 


Ga.—McCormick Harvesting Mach. 
Co. v. Allison, 116 Ga. 445, 42 SE 778; 
Dasher v. International Harvester Co., 
42 Ga. A. 130, 155 SE 211; Hadden v. 
Williams, 37 Ga. A. 464, 140 SE 797; 
Prone v. James, 4 Ga. A. 90, 60 SE 

027. 


Ida.—Advance-Rumely Thresher 
Co. v. Brady, 47 Ida. 726, 278 P 224. 


Kan.—Richardson v. Great Western 
Mfg. Co., 3 Kan. A. 445, 43 P 809. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Dulworth, 216 Ky. 637, 287 SW 
994; Ramsey v. Beedle, 8 Kyl 702. 


Me.—Lasher Co. v. La Berge, 125 
Me. 475, 185 A 31. 

N. C.—Ford v. Willys-Overland, 197 
N. C. 147, 147 SE 822; Ward v. Lid- 
dell Co., 182 N. C. 223, 108 SE 634. 

N. D.—Dowagiac Mfg. Co. v. Ma- 
hon, 13 N. D. 516, 101 NW 903. 


Tenn.—Somerville v. Gullett Gin 
Co., 137 Tenn. 509, 194 SW 576. 


Tex.—P. B. Yates Mach. Co. v. 
Groce, (Civ. A.) 281 SW 226; Phelps, 
etc., Windmill Co. v. Parker, (Civ. A.) 
30 SW 365; Bott v. State Sav. Bank, 
(Civ. A.) 179 Sw 1119. 

Man.—Minneapolis Threshing 
Mach. Co., Ltd. v. Scanlin, 31 Man. 
70. 

Ont.—Northey Mfg. Co. v. Sanders, 
31 Ont. 475. 

Sask.—Advance Rumely Thresher 
Mach. Co. v. Keene, 12 Sask. L. 259, 
47 DomLR 251, [1919] 2 WestWkly 
143; Haug v. Stack, [1928] 4 DomLR 
987, [1928] 3 WestWkly 443. 

[a] Every provision of warranty 
in the whole of the written contract 
is operative as warranty, however, 
despite the inclusion of a clause lim- 
iting the warranties to those men- 
tioned therein, and none are limited 
or abrogated, by such a qualification, 
which are explicitly mentioned. St. 
Mary’s Oil Engine Co. v. Allen-Mor- 
row Co., (Tex. Civ. A.) 20 SW (2d) 


Barnes, 156 


If the writing is not a 
statement of the complete contract between the par- 
ties, warranties may arise from separate and inde- 
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pendent assertions not included in the writing,®® as 


where the writing is merely a note for the purchase 


266. 


[b] Buyer’s knowledge of clause. 
—Where a clause limits the warranty 
to matters expressed in the contract, 
its operation is not affected by the 
fact that the buyer did not actually 
know of the existence of that par- 
ticular term, where the buyer was not 
misled into a belief that it did or 
would embody prior affirmations and 
undertakings. A'dvance Rumely 
Threshing Mach. Co. v. Keene, 12 
Sask. L. 259, 47 DomLR 251, [1919] 
2 WestWkly 143. 


96. U. S.—Seitz v. Brewer’s Re- 
frigerating Mach. Co., 141 U. S. 510, 
12 SCt 46, 35 L. ed. 837. 

Ark.—Schneider v. Fairmon, 
Ark. 425, 194 SW 251. 

Cal.—Luitweiler Pumping Engine 
Co. v. Ukiah Water, etc., Co., 16 Cal. 
mAs) LO Sse Gee VOT Wiles 

Ill.—American Spiral Pipe Works 
v.. Universal Oil Products Co., 220 
DT ACY S33. 


Iowa.—Worsley v. Ayres, 144 Iowa 
676, 123 NW 353. See Shambaugh y. 
Current, 111 Iowa 121, 82 NW 497 
(where there was “a written contract 
of sale’? which, according to the buy- 
er’s pleadings “was only a part of 
the contract,’ and the buyer was held 
entitled to show oral warranties out- 
side the writing). 

Mass.—Thomas _ v. 
Mass. 581, 31 NE 683. 


Mich.—John Hutchinson Mfg. Co. 
v. Pinch, 107 Mich. 12, 64 NW 729, 66 
NW 340. 

Mo.—Burns v. Limerick, 174 Mo. 
A. 145, 165 SW 1166; Boulware v. 
Victor Auto. Mfg. Co., 152 Mo. A. 567, 
134 SW 7 [op adopted 163 Mo. A. 524, 
143 SW 1197]. 


N. Y.—Cooper v. Payne, 186 N. Y. 
334, 78 NE 1076; Curtis v. append Be 
Daly 490, 12 NYS 285; Pease Oil Co. 
v. Monroe County Oil Co., 78 Misc. 
285, 138 NYS 177 [aff 158 App. Div. 
951 mem, 143 NYS 1134 mem]. 


Or.—Klinge v. Farris, 128 Or. 142, 
273 P 954, 268 P 748. 


Vt.—Hadley v. Bordo, 62 Vt. 285, 19 


128 


Barnes, 156 


1A 476 


Va.--Stanidard Paint Co. v. Vietor, 
120 Va. 595, 91 SH 752. 


But see Merriam v. Fields, 24 Wis. 
640 (where even an incomplete writ- 
ten instrument contains warranties 
the presumption is that, so far as the 
element of warranty is concerned, it 
expresses the whole agreement of the 
parties, and no other warranties are 
available). 

And see cases infra notes 97-6. 


[a] Illustration.—A representa- 
tion during negotiations may be a 
warranty where the writing contains 
a statement only of the price, the 
quantity, the place and manner of 
delivery, and the time and manner 
of payment. Pease Oil Co. v. Mon- 
roe County Oil Co., 78 Misc. 285, 138 
NYS 177 [aff 158 App. Div. 951 mem, 
143 NYS 1134 mem]. 


[b] Conditional sale agreement.— 
(1) Where the rule prevails that a 
conditional sale operates to create a 
lien of the vendor, a contract of this 
sort is not a complete expression of 
the agreement, but has only the char- 
acter of a security agreement, not 
exclusive of the existence of other 
warranties than are therein set out. 
Hadley v. Bordo, 62 Vt. 285, 19 A 476. 
(2) Nature and effect of conditional 
sales agreements generally see infra 


money,®* a statement in the form of warranty at- 
tached to the bill for the price of the goods, furnished 
by the seller,®® a receipt,®® an ordinary bill of par- 


§§ 1168 et seq. 


[ec] Complete statement of seller’s 
obligations only.—Where a written 
“suarantee” of the earnings of prop- 
erty was given a copurchaser of an 
interest therein, conforming in terms 
to a similar “guarantee” previously 
given him when he purchased individ- 
ually a like interest, and at the pur- 
chase of the second interest, he, with 
his fellow purchasers signed an agree- 
ment of warranty containing a clause 
prohibiting agents from altering the 
printed form of warranting and re- 
quiring buyers to accept it as “com- 
plete and full terms” of the purchase, 
but which agreement stated none of 
the obligations of the buyers, not 
even that of payment, the paper was 
not a complete agreement but only a 
complete statement of the seller’s ob- 
ligations; and despite its terms the 
agent could make, and the buyer as- 
sert, a condition to the obligation to 
payment, expressed in the form of a 
warranty. Worsley v. Ayres, 144 
Iowa 676, 123 NW 353. 


[d] Complete statement of buyer’s 
obligations only is not such a com- 
pletely expressed contract as pre- 
cludes the existence of parol warran- 
ties. Gale Sulky Harrow. Mfg. Co. v. 
Stark, 45 Kan. 606, 26 P 8, 23 AmSR 
739; Curtis v. Soltau, 16 Daly 490, 
12 NYS 485. 


[e] Consistency.—The oral war- 
ranty claimed to survive partial re- 
duction to writing must be consist- 
ent with, and not contradictory of, 
the terms reduced to writing. John 
Hutchinson Mfg. Co. v. Pinch, 107 
Mich. 12, 64 NW 729, 66 NW 340; 
Pease Oil Co. v. Monroe County Oil 
Co., 78 Misc. 285, 138 NYS 177 [aff 
158 App. Div. 951 mem, 143 NYS 1134 
mem]. 


{f] Clarification of vague war- 
ranty.—Although a written warranty 
in a contract not wholly reduced to 
writing is somewhat vague, prior 
statements are not operative to show 
that the warranty actually made was 
more definite. John Hutchinson Mfg. 
Co. v. Pinch, 107 Mich. 12, 64 NW 
729, 66 NW 340; Cooper v. Payne, 
186 N. Y. 334, 78 NE 1076. 


97. Whigham v. Hall, 8 Ga. A. 509, 
70 SE 23; Crist v. Jacoby, 10 Ind. 
A. 688, 38 NE 543; Gale Sulky Har- 
row Mfg. Co. v. Stark, 45 Kan. 606, 


26 P 8, 28 AmSR 739; Webster v. 
Hodgkins, 25 N. H. 128. ; 
[a] Limitation of liability ex- 


pressed in note.—(1) Where a note 
for the price of goods sets out that 
the note expresses fully the obliga- 
tions to be assumed, warranties not 
therein mentioned may still exist and 
be effective in the sale, the exclusion 
clause in the note upon its face re- 
ferring only to the obligations of the 
buyer, and not to those of the seller. 
Gale Sulky Harrow Mfg. Co. v. Stark, 
45 Kan. 606, 26 P 8, 283 AmSR 739. 
(2) Where a note, delivered to the 
seller, simultaneously with delivery 
of a written warranty by him, re- 
cites that the property is sold with- 
out any warranty ‘not herein stat- 
ed,’ the clause by the language quot- 
ed may refer not merely to the note, 
but to the entire contract, consisting 
of both instruments delivered. 
a v. Evans, 31 Ga. A. 370, 120 SE 

98. Richey, v. Daemicke, 86 Mich. 
647, 49 NW 516. 

99. Brock v. Newmark Grain Co., 
64 Cal. A. 577,222 P 195; Rogers 
vy. Perrault, 41 Kan. 385, 21 P 287; 


708 [55 C.J.] 
cels of goods sold receipted by the seller,t an order 
for goods,? a statement in a catalogue,* an incom- 
plete bill of sale designed to set forth only part of 
the terms of the agreement,* such as the quantity of 
goods sold,® or a bought note signed by only one of 
the parties.°® 


Applications and limitations of doctrine. The 
written contract finally drawn up merges in it prior 
written, as well as oral, negotiations. 7. The rule of 
merger and exclusion has, “however, no application 
where the whole negotiations consisted of corre- 
spondence between the parties which, taken alto- 
gether, constitutes the contract,® the affirmations in 
the earlier letters, as well as those in the latest, being 
available for that purpose;® and the same is true of 
oral affirmations where the contract is never for- 
mally expressed in any instrument, but is embodied 
in the whole series of conversations and correspond- 
ence between the parties constituting the negotia- 
tions.1° There may, of course, be separate oral con- 
tracts not in the nature of warranties which bind the 
parties with reference to the property, even though 
the contract of sale is in writing; but a separate 


Webster v. Hodgkins, 25 N. H. 128; [b] 


SALES 


Order for trial only.—Where 8. 
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oral contract as to goods survives reduction of the 
sale agreement to writing only where the terms of 
the asserted oral contract are not so connected with 
the written contract as to form part and parcel of 
the main transaction.t2 In addition to the written 
warranty by a principal, there may be an oral war- 
ranty by an agent personally which will not be 
merged into the “writing 318 or an oral warranty by a 
prineipal in addition to a written warranty by an 
agent personally;!4 or the contract expressed in 
writing may, while the sale is executory, be altered 
by subsequent oral agreement of the parties, for 
which there is a sufficient consideration, and the as- 
sertions and statements in such a later agreement 
are warranties despite the former reduction of the 
superseded contract to writing;'® but any alteration 
to be effective in this manner,must be a waiver of 
the whole of the writing, and not merely a part there- 
of.1° An entirely new contract may be substituted 
for the original sale contract, in which there may be 
valid oral warranties despite the written warranty 
in the first contract;1” this is true although such 
oral contract incorporates the terms of the original 


Kansas ‘City. Bolt, etc., Co. _v- 


Filkins v. Whyland, 24 N. Y. 338 [aff 
24 Barb. 379]. 

[a] Sales slips.—Brock v. New- 
mark Grain Co., 64 Cal. A. 577, 222 
124 slay 

1. Atwater v. Clancy, 107 Mass. 
369; Durham v. Barnes, 9 Allen 
(Mass.) 352. 

[a] Statute of frauds.—If an oral 
sale is made which is not enforce- 
able, by reason of the statute of 
frauds, and later the seller delivers 
the goods, together with a bill of 
parcels, which is the only memoran- 
dum of the sale, and which’ contains 
no warranty, nor statements looking 
to one, the oral sale upon which the 
oral warranty was given being void, 
and the memorandum which contains 
the whole final expression of the sale 
containing none, the oral warranties 
asserted do not exist upon the sale 
as’ concluded. Lamb v. Crafts, 12 
Metc. (Mass.) 3538. Contra Hitz v. 
Warner, 47 Ind. A. 612, 93 NE 1005. 


2. Iowa.—Jackson v. Mott, 76 
Iowa 263, 41 NW 12 

Ky.—McCormick Harvesting Mach. 
Comnva Arnold, L6G) Kya 50856 76 “Siw 
323, 25 KyL 663. 


Mo.—Hess v. Ehrlich, 166 Mo. A. 
636, 150 SW 716; Boulware v. Victor 
ANLO-e ets: Co, 1 b2, Mo; JA. 567,. 134 
SW .7 [op. adopted 163 Mo. A. 524, 
143 SW 1197]. 

N. Y.— Brigg v. Hilton, 99 N. Y. 
517, 3 NE 51, 52> AmR 633 /QWovell 
v. Alton, 82 Misc. 431, 143 NYS 995; 
De Jonge v. Printz, 49 Misc. 112, 


96 NYS 750. 
Tex.—Smith Bros. Grain Co. v. 
Windsor, (Civ. A.) 242 SW 350 [aff 


(Commn, A.) 255 SW 158]. 


“Ordinarily a written order for 
goods is not such a formal contract 
between the parties as will merge 
all previous oral warranties or agree- 
ments between them.” Boulware y. 
Victor Auto. By USER IM Woy, = tN 
567, 8 [op. adopted 163 
Mo. A. 524, 143° SW 1197]. 


[a] Rule applied.—Where_ seed 
was ordered in writing, which con- 
tained no warranty, but at the time 
of the sale the seller’s authorized 
agent orally undertook that the seed 


should be fertile, such oral under- 
taking could be a warranty. Smith 
Bros. Grain Co. v. Windsor, (Tex. 


Giv. A.) 242. SW 350 mer (Commn. 
A.) 255 SW 158]. 


a warranty of a machine was signed 
by the buyer merely as an order 
for the machine that it might be 
procured for trial, and the real con- 
tract for its purchase was made by 
the parties after the machine ar- 
rived, when the notes for the price 
were executed, when the _ seller’s 
agent orally undertook that the ma- 
chine should have a definite capacity, 
the buyer’s warranty was not lim- 
ited to that in writing. McCormick 
Harvesting Mach. Co. v. Arnold, 116 
Ky. 508, 76 SW 3238, 25 KyL 663. 


{c] Provision for exclusion in or- 
der.—A claim of a parol warranty 
by description may be valid, where 
it is apparent that the written or- 
der does not contain the whole con- 
tract, although the written order 
contains no description of the goods 
and states that articles bargained 
for must be enumerated therein, and 
that only such would be furnished 
as were therein mentioned. Hess v. 
Ehrlich, 166 Mo. A. 636, 150 SW 716. 


3. Burns v. Limerick, 178 Mo. A. 
145, 165 SW 1166. 


4, Rutt, wo swarretts -94oenlls S475: 
Hersom v. Henderson, 21 N. H. 224, 
53 AmD 185; Foot v. Bentley, 44 
N. Y. 166, 4 AmR 652. See Grant 
Ve Bontz 610 eky Cas. JNO... 153694, 2 
Cranch C. C. 184 (affirmations may 
amount to warranties although not 
among the warranties contained in 
an incomplete bill of sale under seal). 


fa] Instrument omitting name of 
purchaser.—Ruff v. Jarrett, 94 Ill. 
475. 

5. Foot v. Bentley, 44 N. Y. 166, 
4 AmR 652. 


6. Allen v. Pink, 4 M. & W. 140, 
150 Reprint 1376. 


7. Frost v. Blanchard, 97 Mass. 
Lhd; Smith; ete, Mach acon ive 
Johnston, 102 S. C. 130, 86 SH 489. 


{a] Representation in void instru- 
ment.—Where a ship was sold, and 
an instrument delivered describing 
her as copper-bolted but containing 
no reference to registry for which 
reason it was void by statute as a 
sale contract, and later a bill of sale 
in regular form mentioning the reg- 
istry but not describing the vessel 
as copper-bolted was delivered, the 
statement that she was copper- 
bolted was not a warranty. Kain v. 
Old, 2° BMENCy 62 SeHCEM24 W0i7. 
Reprint 517. 


Rodd, 220 Fed. 750, 136 CCA 356. 
9. Kansas City Bolt, etc., Co. v: 


Rodd, supra; Charter Gas-Engine 
Co... ve, Kellam; 79 App: Divi =23 0) 279 
NYS 1019. 


[a] Acceptance expressed in let- 
ter containing a special warranty 
does not exclude from the sale a gen- 
eral warranty, demanded by the let- 
ter containing the offer to purchase, 
and based on affirmations of the sell- 
er as to the goods, if no intention 
to limit the terms of the general 
Warranty demanded is clearly ex- 


pressed. Charter Gas-Engine Co. v. 
ORE. 79) SAD DAs Diva ezels. 7 OeNeess 


10. Bird v. Guarantee Constr. Co., 
295 Fed. 451; Luitweiler Pumping 
Engine Co. v. ‘Ukiah Water, etc., Co., 
L6MC al TA 3519'S; LG ae OR ave 


11. Jackson v. Helmer, 73 App. 
Div, 134, TIZNYS 835. 


Distinctions between warranties 
and other grounds of liability gen- 
erally see supra § 675 


D2 Seitz, ivewonte Refrigerat- 
ine MachirCo7 141 Ui. S35l07 12sGEe 
460 35) ded ae 


13. Shordan v. Kyler, 87 Ind. 38. 
See Lasher Co. v. La Berge, 125 Me. 
475, 135 A. 381 (dictum to the same 
effect). 


14 Kelly v. 
Co., 20 Minn. 88. 


15. Ohiopwethresher, jetcs), Conve 
Hensel, 9*sind. “A. 328.36 NE: aie; 
Storer v. Taber,’ 83° Me. 387, 22) A 
256; Thomas v. Barnes, 156 Mass. 
581, 31 NE 683. 


[a] Option agreement.—W here 
defendant, by written contract, sold 
plaintiff a one-half interest in a jack, 
without warranty, the contract giv- 
ing plaintiff the option of purchas- 
ing the other half within a certain 
time, which option agreement con- 
tained no expression of warranty, 
the written contract without war- 
ranty did not preclude the parties 
from making a verbal contract for 
the sale of the second half with war- 
ranty before the exercise of the op- 
tion. Storer v. Taber, 83 Me. 387, 
22 A 256. 


Clow Reaper Mfg. 


16. Rumely v. Emmons, 85 Mich. 


511, 48 NW 636. 


17. Aultman, ete., Co. v. Shelton, 
90 Iowa 288, 57 NW 857. 


[a] _ Novation.—Aultman, etc., Co. 


For later cases, Aatasoatenie and changes in the law see Annotations, same title and section number, 


/ 
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§ 696] 


written warranty, by reference, in the second sale ;1* 
and the buyer’s rights in such a case are upon an 
oral, rather than a written, warranty.1® Where there 
is a written sales agreement with warranty, a sub- 
sequent written sales agreement not stating any war- 
ranties will be considered as additional and not sub- 
stitutional, where it is possible for the two to exist 
together,?° and in such ease the warranties in the 
earlier one are not excluded by the execution of the 
A written instrument, given subsequent to 
the sale, which does not purport to be a warranty but 
recites the existence and terms of a warranty given 
at the sale does not merge in it the oral warranty,” 
even though the writing is under seal.?* 

If a completed con- 
tract as finally drawn up expressly refers to previous 
undertakings or affirmations in the course of dealing 
and incorporates them by reference among the terms 


later.? 


Incorporation by reference. 


v. Shelton, 90 Iowa 288, 57 NW 857. 

18. Aultman, ete., Co. v. Shelton, 
supra, 

19. 
supra. 

20. Hot-N-Kold Corp. v. Todd, 105 
Caley AS 7183) 288 (P6875) Morris v: 
Trinkle, (Ind. A.) 170 NE 101 [su- 
perseding op. (A.) 168 NE 706, and 
E See Blaess v. Nichols, 
etc., 115 Iowa 373, 88 NW 829 
(where a band cutter and feeder was 
sold under a warranty, and thereaft- 
er the seller and purchaser entered 
into an agreement that, if the feeder 
would not work, a feeder of anoth- 
er description should be substituted, 
the latter contract was in addition 
to the original contract of warranty, 
and not a substitute therefor, which 
would prevent an action on the orig- 
inal warranty). 


21... Morris. .v. ‘Trinkle, Gnd. A.) 
170 NE 101 [superseding’ op. (A.) 168 
NES 706, and quot O45 Blaess.v. 


Aultman, etc., Co. v. Shelton, 


Nichols, etc., Co., 115-lTowa 373, 88 
NW 829. 

22. Cooper v. Payne, 186 N. Y. 
334, 78 N® 1076; Cameron v. Ot- 
tinger, 1 Head (Tenn.) 27. 

23. Cameron v. Ottinger, supra. 

24. U. S.—Albany, etc., Iron, ete., 


€o. v. Lundberg, 121 U. S. 451, 7 SCt 
958, 30 L. ed. 982; Randall v. Rhodes, 
WOnrnCas, Now lL556, i Curt.90! 


Ark.—Indiana Silo Co, v. Harris, 
134 Ark. 218, 203 SW 581. 


Cal.—United Iron Works y. Outer 
Harbor Dock, ete, Co...) 1687Cal. 81; 
141 P.917%. 


Iowa.—Merkle-Hines Mach. Co. y. 
Gaynor, 185 Iowa 210, 170 NW 381. 


Me.—Ray Motor Co. v. Stanyan, 
123 Me. 346, 122 A 874. 


Mo.—Tall v. Crescent Paint, 
Co., (A.) 296 SW 182. 

Tenn.—Somerville v. Gullett Gin 
Co., 137 Tenn. 509, 194 SW 576. 

Tex.—E. F. Elmberg Co. v. Dunlap 
Hardware Co., (Commn, A.) 267 SW 
258 [aff (Civ. A.) 252 SW 1098]. 


etc., 


Wis.—Bowser  v. Schwartz, 152 
Wis. 408, 140 NW 51. 
See Levy v. American Wax, etc., 


Mfg. Co., 24 Mise. 204, 52 NYS 637 
(express reference in the order on 
which each of a series of sales was 
based to the prior order, and a war- 
ranty by description in the first of 
the series). 


And see cases supra this note. 


[a] Sufficiency of reference.—The 
reference in the contract must be of 
such a character as to show an in- 
tention that the instruments con- 
taining the expressions sought to be 
incorporated should so operate in or- 
der for that effect to be given. Ran- 
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dall v. Rhodes, 20 F. Cas. No. 11,556, 
1” Curt. 90; Camac v; Warriner, 
Cay Bs 356,050) sHCly 354" 13d, Reprint 
577. See State Bank v. Cape Girar- 
deau, etce., R. Co., 172 Mo. A. 662, 155 
SW 1111 (where property was sold 
with a list of specifications designat- 
ing the details of its construction 
and with a warranty of the parts of 
the property, and then a second like 
item was sold “to be built in accord- 
ance with the specifications hereto- 
fore agreed upon,” the word “‘specifi- 
eations”’ in the last contract was not 
intended to include all the terms 
and conditions specified in the first 
contract, including the guaranty, but 
referred only to the list of particu- 
lars respecting the construction of 
the first item sold, so that there was 
no warranty as to the second). 


[b] Clause in a contract (1) re- 
quiring property to be in accordance 
with an analysis furnished in a pre- 
vious letter of the seller established 
a warranty of compliance with the 


analysis mentioned (Albany,  etce., 
Iron, iete:, Co, Vv.) Lundberg, 221)'U. Ss. 
AdiagiiaSOt) 958; 30) Ta, eds 982)5" (2) 


but mere mention of an agent through 
whom a sale was negotiated does not 
incorporate, in the written contract, 
the affirmations in his correspond- 
ence relative to its negotiation (Ran- 
dall v. Rhodes, 20 F. Cas. No. 11,556, 
1 Curt-+9:0): 


{e] Reference to circulars.—Tall 
v. Crescent Paint, ete., Co., (Mo. A.) 
296 SW 182; Somerville v. Gullett 
Gin Co., 137 Tenn. 509, 194 SW 576. 


[d] Reference to catalogue.—In- 
diana Silo Co. v. Harris, 134 Ark. 218, 
203 SW 581; Merkle-Hines Mach. Co. 
v. Gaynor, 185 Iowa 210, 170 NW 381; 
Ray Motor Co. v. Stanyan, 123 Me. 
346, 122 A 874; E. F. Elmberg Co. v. 
Dunlap Hardware Co., (Tex. Commn. 
A.) 267 SW 258 [aff (Civ. A.) 252 SW 
1098]; Bowser v. Schwartz, 152 Wis. 
408, 140 NW 51. , f 


. 25. Raphael v. Hulett Motor Car 
Co., LSS NWS) 209. 

26. Ala.—Huckabee v. Albritton, 
10 Ala. 657. 

Cal.— Ferguson v. Koch, 204 Cal. 


342) 268 P2342) 58 ALR L176. But 
See Yuba Mfg. Co. v. Stone, 39 Cal. 
A. 440, 179 P 418 (oral representa- 
tions, preceding a contract of sale, 
with reference to the quality of the 
goods, and expressed in terms ap- 
propriate to a warranty, were merged 
in and excluded by the written con- 
tract, and, although no attempt was 
made to show them as warranties, 
still being of a character proper to 
such undertakings, they were not 
available merely because fraudulent- 
ly made). 

Ind.—Martin v. Shoub, 62 Ind. A. 
586, 113 NE 384. 


N. Y.—Carleton v. Lombard, 149 N. 
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of the agreement, they are thereby made available 
as warranties in the sale;?* and the provisions of an 
extraneous instrument may be incorporated by ref- 
erence as the guaranty in a sale, although neither of 
the parties to the sale are familiar with the terms of 
the instrument thus incorporated.*° 


Fraud and mistake. 
representations, although not available as warranties, 
may still constitute the basis for an action for fraud 
and deceit,?* or their omission from the writing may 
be shown to have been by reason of fraud?’ or mis- 
take,?® but not unless they were relied on;?® and 
there is other authority to the effect that, where a 
written contract contains warranties, representations 
in the nature of warranties antecedent to the con- 
tract cannot be urged as fraud,?° which unavailabil- 
ity is limited, however; to such fraud as relates to 

“the subject matter of the contract;?! and further- 


It has been held that prior 


Y. 137, 48 NE 422; Mayer v. Dean, 
115 N. Y¥. 556, 22 NE. 261; 5 LRA 540; 


S. C.— Southern ~ iron, ‘ete, I€o. v- 
Bamberg,’ ete:., R: Co., 151 S.+G. 506, 
149 SE 271. 


Tex.—Routh v. Caron, 64 Tex. 289. 


Eng.—Steward v. Coesvelt, 1 C. & 
P. 23, 12 ECL 26, 171 Reprint 1086. 


See Barfield v. Farkas, 40 Ga. A. 
559, 150 SH 600; WBisler v. Canadian 
Fairbanks Co., (Sask.) 8 DomLR 390, 
22 WestLR 888, 3 WestWkly 753 
(where a written contract excludes 
other conditions than those therein 
set forth, the buyer may neverthe- 
less avail himself of misrepresenta- 
tions in the nature of deceit for the 
purpose of rescission). 


“Tf appellant made statements 

- which he knew or should have 
known were false, and thus induced 
appellee to purchase ..., relying on 
such statements, the effect of such 
fraud cannot be overcome merely by 
a contract expressly omitting war- 
ranties. Because the fraud was so 
successful as to induce the buyer to 
take a contract without a warranty 
is all the more reason that there 
should be liability on the fraud.” 
Martin v. Shoub, 62 Ind. A. 586, 113 
NE 384, 386. 


“Where the seller makes false rep- 
resentations as to the character or 
quality of the subject-matter of the 
written sales contract, with intent 
to induce the buyer to enter into 
same, and reliance is had upon such 
representations, it matters not what 
the contract provides as to the terms 
and conditions of such sale, since the 
contract, with all its recitals, falls 
to the ground when it is made to 
appear that such false representa- 
tions were made to and relied upon 
by the buyer.” Southern Iron, etce., 
Cotiva Bamberg rete Ry Comm 5 iSenes 
506, 149 SH 271, 277. 


27. Huston v. Peterson, 2 Kan. A. 
315, 438 P_ 101; Aultman v. Falkum, 
51 Minn. 562, 53 NW 875; Southern 
Iron, etc., Co. v. Bamberg, etc, R. 
Corel SiO. 00. 49 SiByeo Tle 


28. Huston v. Peterson, 2 Kan. A. 
BL5, e430 PelOds 


29. Washington, 
Southern Iron, ete., 
684, 112 SE 905. 


Etc ae, 
Cor 


Co. Wai 
28 Gane eAS 


30. Ashalter v. Peterson, 240 Mich.. 
Cae 214 NW 964: “J. Bi Colt .Costivs 
Reade, 221 Mich. 92, 190 NW 672: 


Youngs v. Advance-Rumely Thresh- 
er Co., 215 Mich. 682, 184 NW 535; 
Bates Tractor Co. v. Gregory, 199 
Mich. 8, 165 NW 612; Rock Island 
A Co. v. Wally, (Mo. A.) 268 SW 
04. 


31. Rock Island Impl. Co. v. Wal- 
ly, (Mo. A.) 268 SW 904. 


\ 
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more the same effect is not had as to representations 
which are not in the nature of warranties.*? 


[§ 697] (6) Effect of Transaction Calculated To 
The possibility of an ex- 
press warranty is not excluded by such a sale of per- 
sonalty as ordinarily gives rise to an implied war- 


Create Implied Warranty. 


ranty.*3 
32. J. B. Colt Co. v. Reade, 221 
Mich. 92, 190 NW 672. 


33. Lander v. Sheehan, 32 Mont. 
25, 79 P 406; Talge Mahogany Co. 
Ve1@uinn, 29) OIC, (A276. 

34. Cross references: 

Hffect of disclaimer: 
In prior sale see supra § 679. 
On implied warranties see infra § 
707 


Provision limiting warranties to 
those expressed in writing see su- 
pra § 3 
35. U. S.—Burntisland Shipbuila- 

ing Co. v. Barde Steel Products Corp., 

278 Fed. 552. 


Cal.—Lehner v. Germain Seed, etc., 


Cor, 193° Calh 782.4222 RP, 834) Miller 
v. Germain Seed, etc., Co.,-193 Cal. 
62, 222 P 817, 32 ALR 1215; William 


A. Davis Co. v. Bertrand Seed Co., 94 
Cal. A. 281, 271 P 123; Couts v. Sper- 
ry Flour Co., 85 Cal. A. 156, 259 P 108. 


Conn.—Bridgeport L. A. W. Corp. 
v. Levy, 110 Conn. 255, 147 A 841. 


Ga.—Martin v. Moore, 63 Ga. 531; 
Dasher v. International Harvester 
Co., 42 Ga. A. 130, 155 SE 211; Cason 
Vv. Jordon, 88 GalrAl Vel, 145 SE 537; 
Hardy v. General Motors Acceptance 
Corp., 38 Ga. A. 463, 144 SE 327; 
Washington, etc., R. Go. v. Southern 
Iron, etc., Co., 28 Ga. A. 684, 112 SE 
905; Davis v. Joyner, 27 Ga. A! 132, 
107 SE 551; Daniel v. Burson, 16 Ga. 
A. 39, 84 SE 490. 


Tll.— Sterling-Midland Coal Co. v. 


Great Lakes Coal, ete., Co., 334 Ill. 
281, 165 NE 793. 
Ky.—Hopkinsville Motor Co. 


Massie; 228 Ky. 569, 15 SW (2d) 423. 


La.—Williams y. Louisiana Lum- 
ber Co., 105 La. 99, 29 S 491; Straw- 
bridge v. Warfield, 4 La. 20; Land- 
reth Seed Co. v. Kerlec Seed Co., 12 
La. A. 506, 126 S 460; Bayon v. Vav- 
asseur, 10 Mart. 61. 

Mich.—McGraw _ v. 

Mich. 104. 
. Minn.—Bekkevold v. Potts, 173 
Minn. 87, 216 NW 790, 59 ALR 1164; 
Lynch v. Curfman, 65 Minn. 170, 68 
NW 5. 

Mont.—Friesen v. Hart-Parr Co., 
64 Mont. 373, 209 P 986. 

N. H.—Tamkin v. Nelson-Dowling 
Coal Co., 82 N. H. 96, 130 A 26. 


N. Y.—Lumbrago v. Woodruff, 256 
INGO Yeo 2 SLOT IN BY bibs Lewitus v. 
Brown, 228 App. Div. 146, 239 NYS 
261; Stroock v. Joseph Lichtenthal, 
Inc., 129 Mise. 288, 222 NYS 5 [rev 
on other grounds 524 Appi DiveiL9, 
229 NYS 371]; League Cycle Co. v. 
Abrahams, 27 Misc. 548, 58 NYS 306; 
Hirsh ‘v. ‘Duval Co., 101 NYS 35; 
Coates v. Harvey, 10 NYSt 276. 


N. C.—Swift v. Etheridge, 190 N. 
Gc. 162, 129 SE 458; Carter v. Mc- 
Gill, 171 N. CG. 775, 89 SE 28 [den reh 
168 N. C. 507, 84 SE 802]: J. I. Case 
Threshing Mach. Co. v. MeClamrock, 
152 INC) 405, 67 SE 991) 

N. D.—J. I. Case Threshing Mach. 
Co. v. Erickson, 21 N. D. 478, 1381 NW 
269. 

Oh.— Bailey v. Peters, 
Ct. 823; Calhoon vy. Brinker, 
NPNS 122. 

Okl.—Manglesdorf Seed Co. v. Wil- 
liams, 118 Okl. 258, 247 P 413; Man- 
glesdorf Seed Co. v. Busby, 118 Okl. 
255, 247 P 410. 


Fletcher, 35 


28 Oh. Cir. 
5 Oh 


oh SALES 


ranties.°* 


Tex.—Buffalo Pitts Co. v. Alder- 
dice, (Civ. A.) 177 SW 1044. 


Vt.—Crampton v. Lamonda, 95 Vt. 
160, 114 A 42. 


Wash.—Larson v. Inland Seed Co., 
143" Wash 557, 9255, BS oi0 seattle 
Seed Co. v. Fujimori, 79 Wash. 123, 
L39. Paes66: 


Wis.—Ross v. Northrup, 156 Wis. 
327, 144 NW 1124; Leonard Seed Co. 
v. Crary Canning Co., 147 Wis. 166, 
132 NW 902, 37 LRANS 79, AnnCas 
1912D 1077. 


Eng.—Hort v. Newry, ee See SS 

BeOS A ous 
AN B.—Sayre v. Rhodes, 39 N. B. 
Sask.—Thomson y. Bell, 3. Sask. L. 
Vi, URoinien) \ty Sask ls: 


Oe Ww Tayior 
204. 


[a] Requirement that buyer take 
risk was disclaimer. Sayre v. 
Rhodes, 39 N. B. 150. See Martin v. 
Moore, 638 Ga. 531 (a stipulation, “It 
is expressly ... agreed that 
the sellers do not in any way war- 
rant the quality ... but that the 
same is sold with all the faults at 
the risk of the purchaser,’ was a 
disclaimer, preventing affirmations 
pending the sale from being warran- 
ties); George v. Johnson, 6 Humphr. 
(Tenn.) 36, 44 AmD 288 (such an ex- 
pression “might” negative any war- 
ranty). 


[b] Refusal of buyer’s request 
for warranty, conforming to asser- 
tions and affirmations during the ne- 
gotiations, was a disclaimer. Wil- 
liams v. Louisiana Lumber Co., 105 
La. 99, 29 S 491; White v. Slatter, 5 
La. Ann. 29 (statement that seller 
knows of no defects, and that buyer 
runs the risk, was a disclaimer of 
warranty, except as to defects within 
the seller’s knowledge). 


[ce] Qualified acceptance.—W here 
a buyer orders goods to be furnished 
of a certain kind, character, or qual- 
ity, and the seller in reply, agrees to 
furnish goods of that general class, 
but with a number of the specified 
qualities omitted from his statement 
of the terms, and where he then fur- 
nishes goods conforming to his re- 
ply, but not to the answer, the spec- 
ifications as to quality are excluded 
by his reply from the obligation he 
assumed, and are not warranties. 
Frederick Mfg. Co. v. Devlin, 127 Fed. 
71, 62) CCA 53. 


[d] Statement of willingness to 
tender warranty.—Where a seller as- 
serts that he “is in a position to 
guaranty” the goods, the language 
constitutes a specific disavowal of 
a present intention to warrant and 
is but an expression of a willingness 
to warrant if called on, the effect 
of which language is to deny to af- 
firmations and representations of the 
seller, operation as warranties. 
League Cycle Co. v. Abrahams, 27 
Misc. 548, 58 NYS 306. But see Cook 
v. Moseley, 13 Wend, (N. Y.) 277 (an 
affirmation that a horse is not lame, 
accompanied by the declaration of 
the owner that he would not be 
afraid to warrant him, is enough to 
establish a warranty). 


fel “As it stands.’”—A purchase 
of property “as it stands” indicates 
absence of a warranty. Kimball- 
Clark Co. v. Crosby, 175 Wis. 337, 185 
NW 172. 


[§§ 696-698 


[§ 698] (7) Disclaimer of Warranty.®* The sell- 
er of property may, by disclaimer of warranty, refuse 
to warrant the property sold,?® unless a disclaimer 
of warranty is contrary to statutory provisions ;*° 
and in case that a valid disclaimer appears, affirma- 
tions and representations upon the sale are not war- 
Any disclaimer of warranty so expressed 


[f] A regulatory and penal stat- 
ute, such as the Oklahoma Pure Seed 
Law, (L. [1919] e¢. 138), not estab- 
lishing new rules of civil liability in 
the sale of seeds, 
the existence or efficacy of a clause 
of nonwarranty. Manglesdorf Seed 
Co. v. Williams, 118 Okl. 258, 247 P 
413; Manglesdorf Seed Co. v. Busby, 
118 Okl. 255, 247 P 410. 


[g] Uniform Sales Act.—This 
principle applies to cases arising un- 
der the Uniform Sales Act. Burntis- 
Jand Shipbuilding Co. v. Barde Steel 
Products Corp., 278 Fed. 552. 


36. Palaniuk Vv. Allis-Chalmers 
Mfg. Co., 57 N. D. 199, 220 NW 638. 


[a] Statute declaring void and 
against -public policy contractual 
stipulations disclaiming warranty in 
certain particulars Sess. L. (1919) ¢ 
238 [Comp. L. Suppl. (1925) §§ 5991a, 
5998aj, is operative to prevent any 
effect being given to such stipula- 
tions with regard to the warranties 
provided by such statute. Palaniuk 
v. Allis-Chalmers Mfg. Co., 57 N. D. 
199, 220 NW 6388. 


37. Cal.—Williams Vv. Bullock 
Practory Coy 186 tCalli32," 198= Pr V30s 
William A. Davis Co. v. Bertrand 


Seed Co., 94 Cal. A. 281, 271 P 1238. 


Ga.—Martin v. Moore, 63 Ga. 531; ~ 


Widincamp v. Patterson, 33 Ga. A. 
483, 127 SE 158; Washington, etce., 
R. Co. v. Southern Iron, ete., Co., 28 
Ga, A. 684, 112 SE 905; Daniel y. 
Burson, 16 Ga. A. 39, 84 SE 490. 
nh Bee v. Wilcox, 80 Ill. 

(. 

Ky.—Hopkinsville Motor Co. wv. 
Massie, 228 Ky. 569, 15 SW (2d) 423. 

La.—Williams v. Louisiana Lum- 
ber, Co.; 105. Was99, 29 (S493: 


Minn.—Lynch v. Curfman, 63 
Minn. 170, 68 NW 5. 


N. Y.—Lewitus v. Brown, 228 App. 
Div. 146, 239 NYS 261; Henry v. Sal- 
isbury, 14 App. Div. 526, 43 NYS 851; 
Stroock v. Lichtenthal, Ine, 129 
Misc. 288, 222 NYS 5 [tev on other 
grounds 224 App. Div: 19, 229° NYS 
371]; League Cycle Co. v. "Abrahams, 
27 Misc. 548, 58 NYS 306; Coates v. 
Harvey, 10 NYSt 276. 


N. C.—Swift v. Etheridge, 
CHAGC2Z IL ZO NS Bie 453! 


N. D.—J. I. Case Threshing Mach. 
ees v. Hrickson, 21 N. D. 478, 181 NW 
69. 

Oh.—Calhoon v. Brinker, 
NS 122. 


Wash.—Seattle Seed Co. v. Fuji- 
mori, 79 Wash. 123, 139 P 866. 


ae B.—Sayre v. Rhodes, 39 N, B. 
Sask.—Thomson v. Bell, 3 Sask. L. 
vies Taylor v. Poirier, 1 Sask; L: 


[a] TIllustration.—Where the sell- 
er of a horse told the buyer, ‘The 
mare is all right but I will not guar- 
antee that she is,’ the representa- 
tion with which the sentence began 
was no warranty. Taylor v. Poirier. 
1 Sask. L. 204. 


[b] “Not accountable for errors 
in description.”—Where, in a _ con- 
tract of sale of a ship, the above 
language was used, prior representa- 
tions of the seller as to the ship’s 
capacity, made during the negotia- 
tions, were not warranties. MHarri- 


190 N. 


5 OhNP 


For later cases, developments and changes in the law see Annotations, same title and section number, 


does not prevent - 
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that its existence and nature is understood by the 
parties to the sale as constituting a term of the 
bargain operates thus,?8 as, for instance, where the 
buyer is given to understand that he must take the 
property, if at all, on his own judgment,®® and a 
provision of nonwarranty may be operative when 
‘used in letter heads,#® or containers in which the 
subject matter of the sale is sold,*! on bills for the 
price of the goods,#? in notes for the purchase 
price,*® or in eatalogues.t4 The presence of a dis- 
claimer clause does not relieve the seller from the 
obligation to furnish goods of the character con- 
tracted for in performance of the contract*® or from 
lability for fraud.‘® Affirmations and assertions 
elsewhere in the contract are to be construed so as 
not to do violence to the disclaimer expressly made 
a term in the contract,*7 as being merely the expres- 
sion in good faith of the seller’s opinion as to the 
merit of the property sold.4® The mere statement 
by the seller that he never warrants*® is not, how- 
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sale, nor is the statement that the buyer takes the 
property “with all faults,”®° although, in connection 
with other language, that statement is useful to show 
a disclaimer;°! and if assertions and affirmations 
respecting the property are made by him in such a 
way as reasonably to cause the buyer to receive them 
as an assurance of fact, they may be warranties in 
spite of the use of such language.®? Giving a buyer 
an option to return goods should they possess cer- 
tain defects is not an expression of nonwarranty as 
to those defects.°* Limitation of a manufacturer’s 
warranty to the original users of goods is not a dis- 
claimer of warranty as to a dealer in such goods.** . 


Qualified disclaimer. In like manner, there may 
be a refusal to warrant certain particular items of 
the property,°® which will prevent the warranties 
otherwise given from extending to such designated 
parts;°° or there may be a refusal to warrant it in 
anything but certain designated particulars,®? or to 
warrant it as to certain particulars;**% or the dis- 


ever, conclusive that there is no warranty in the 


son v. Knowles, [1918] 1 K. B. 608 
fathi 19947 2K-Bs, 606]. 


[e] “Without recourse.’’—W here 
the purchaser stipulated in the con- 
tract that he buys ‘‘without re- 
course,” affirmations at the sale did 
not operate as warranties. Wash- 
augton, etce., R. Co. v. Southern Iron, 
ete., Co., 28 Ga. A. 684, 112 SE 905. 


[d] Lack of buyer’s assent.— 
Where there is a clear disclaimer of 
warranty, the buyer is not relieved 
from the express refusal to warrant 
simply because he did not intend to 
be bound by such warranty. Stroock 
v. Lichtenthal, Inec., 129 Misc. 288, 
222 NYS 5 [rev on other grounds 224 
App. Div. 19, 229 NYS 371]. 

{e] Words of description or con- 
diticn, not amounting to warranties, 
are not vitiated by a disclaimer of 


warranty. Wimble vy. Lillico, 38 T. 
TS, 3%, 296: 
38. William A. Davis Co. v. Ber- 


trand Seed Co., 94 Cal. A. 281, 271 P 


123; Coates v. Harvey, 10 NYSt 276. 

39. Rockford Wholesale Grocery 
Co. v. Stevenson, 65 Ill. A. 609. 

40. William A. Davis Co. v. Ber- 
trand Seed Co., 94 Cal. A. 281, 271 P 
123: 

41. See cases infra this note. 

[a] Tag placed in container. 
Coates v. Harvey, 10 NYSt 276; Cal- 
hoon v. Bricker, 5 OhNPNS 123; Lar- 


son v. Inland Seed Co., 143 Wash. 557, 


255 P 919; Seattle Seed Co. v. Fuji- 
mori, 79 Wash, 128, 189 P 866. 

42. Coates v. Harvey, 10 NYSt 
276. 

43. Swift v. Etheridge, 190 N. C. 


162, 129 SE 4538. 

44. Lewitus v. Brown, 228 App. 
Div. 146, 239 NYS 261; Coates v. 
Harvey, 10 NYSt 276. See Ross vy. 
Northrup, 156 Wis. 327, 144 NW 1124 
(where language of disclaimer ap- 
peared on the catalogue, the con- 
tainer, and the head of the invoice, 
the circumstances were sufficient for 
the existence of a valid warranty). 


45. Stroock v. Joseph Lichtenthal, 
Inc., 224 App. Div. 19, 229 NYS 371 
[rev 129 Misc. 288, 222 NYS 5]; 
Smith v. Will, 51 N. D. 357, 199 NW 
S61: Wallis *v.. Pratt, [1911]" AC: 
394 [rev [1910] 2 K. B. 1003]; How- 
croft v. Laycock, 14 T. L. R. 460. 

46. Harris v. Mullins, 32 Ga. 703, 
79 AmD 320; Barfield v. Farkas, 40 
Ga. A. 559, 150 SE 600; Davis v. Joy- 
ner, 27 Ga. A. 132, 107 SE 551; South- 
ern Iron, etc., Co. v. Bamberg, etc., 
Rr Coy, Glb1- 1S." Cs7506,..4-49> Si 27d, 


[a] What fraud is necessary to 


avoid disclaimer.—The maker is 
bound by a statement in a note ex- 
cluding all warranties and represen- 
tations as to condition of property un- 
less he showed that he could not read 
and was for such reason imposed on, 
or that the note was signed under 
emergency which excused his failure 
to read, or that failure was brought 
about by fraud or misleading device 
of payee. Widincamp v. Patterson, 
33 Ga. A. 483, 127 SE 158. 


47. William A. Davis Co. v. Bert- 
rand= seed sCo,,. 94 Caly Ae 28 ole 
123; Coates v. Harvey, 10 NYSt 276; 
Calhoon vy. Bricker, 5 OhNPNS 123. 


[a] Construction of disclaimers.— 
(1) Disclaimers are to be construed 
strictly against the seller (Stracener 
v. Nunnally Bros. Motor Co., 11 La. 
A. 541, 121 S 617, 123 S 911; Lum- 
brazo v. Woodruff, 229 App. Div. 407, 
242 NYS 335. [rev on other grounds 
256cN. ¥2592,, 276 NB 525) ) 22) for 
the reason that, by stipulations of 
nonwarranty the parties have made 
a law for themselves for the particu- 
lar transaction in derogation of the 
general law, and it is hence to be con- 
strued strictly (Stracener v. Nunnal- 
ly Bros. Motor Co., supra). 


48. William A. Davis Co. v. Bert- 
rand Seed Co., 94 Cal. A. 281, 271 P 
123; Lynch v. Curfman, 65 Minn. 170, 
68 NW 5; Coates v. Harvey, 10 NYSt 
276; Taylor v. Poirier, 1 Sask-L. 204. 


[a] Rule applied.—Where a-:state- 
ment in a printed Jetterhead, which 
entered into the sale, that ‘‘While 
we exercise great care to have all our 
seeds pure and reliable, we give no 
warranty . of any seeds we 
send out, and we will be in no way 
responsible for the crop. If the pur- 
chaser.does not accept the goods on 
these terms, they are at once to be 
returned,” was followed by a state- 
ment in the body of the letter, “The 
stock offered was all choice seedmen’s 
stock and double milled,” the latter 
expression under the circumstances 
was a mere commendation, and not a 
warranty. William A. Davis Co. v. 
Bertrand Seed Co., 94 Cal. A. 281, 271 
P1283. 


49. Wood v. Smith, 4 C. & P. 45, 
19 ECL 399, 172 Reprint 600; Hort v. 
Newry, 1 LU. J..K. B. QO. S.-237. 


50. Shepherd v. Kain, 5 B. & Ald. 
240, 7 ECL 137, 106 Reprint 1180. 


[a] A contract to sell property, 
“as it is today” at least where that 
clause is not repeated in the bill of 
sale eventually delivered, ‘does not, 
by the limitation expressed, amount 
to a disclaimer of warranty. Foote 


claimer may be for a limited time.®® 


Similarly, the 


v. Wilson, 104 Kan. 191, 178 P 430. 

[b] Sale of job lot of merchandise. 
—The fact that goods are sold as a 
job lot, and designated as “jobs” in 
the receipt, does not operate as a 
nonwarranty so as to prevent the ex- 
istence of a warranty in the sale. 
Menihan Co. v. Lipschitz Barack Shoe 
Co., (Mo. A.) 206 SW 232. 


{c] In warranty by description, 
such language may be effective to 
show only that the thing bought is 
taken with all faults consistent with 
its being the thing described, thus 
leaving the warranty still to be ful- 
filled. Shepherd v. Kain, 5 B. & Ald. 
240, 7 ECL 137, 106 Reprint 1180. | 


[d] “As is."—(1) A sale of goods 
“as it’ need not be a disclaimer (Mor- 
ris Run Coal Co. vw Carthage Sulphite 
Pulp, ete., Co., 210 App. Div. 678, 206 
NYS 676 [aff 242 N. Y. 567, 152 NE 
430]) (2) and may even, under some 
circumstances, constitute a warranty 
(Tamkin v. Nelson-Dowling Coal Co., 
82 N. H. 96, 130 A 26). 

51.- Martin v. Moore, 63 Ga. 531. 

52. Hort v. Newry,1L.J.K. B.Q 
S. 237. See Bartholomew v. Bush- 
nell, 20 Conn. 271, 52 AmD 338 (sug- 
gesting that an instruction that the 
fact of a seller’s statement that he 
refuses to warrant is not conclusive 
of disclaimer might have been prop- 
er, but an instruction that no contract 
of warranty need be shown was not). 


53. Hefner v. Haynes, 89 Iowa 616,. 
57 NW 421. 


54. Miller Rubber Co. v. Blewster- 
Stevens Serv. Station, 171 Ark. 1179, 
287 SW 577, 59 ALR 1287. 


55. J. I. Case Threshing Mach. Co. 
v. Dulworth, 216 Ky. 637, 287 SW 
994. See Friesen v. Hart-Parr Co., 64 
Mont. 373, 209 P 986 (the disclaimer 
may be limited to certain kinds of 
property, such as “rebuilt” articles). 


[a] Rule applied.—A warranty of 
performance, materials, and durabili- 
ty of a threshing machine ‘did not ex- 
tend to the magneto and belt, which 
were expressly excepted from any 
warranties. J. . Case Threshing 
Mach. Co. v. Dulworth, 216 Ky. 637, 
287 SW 994. 


56. See case supra note 55. 
57. Allenitiv,. Youngs 627 Gay 61ry= 
Jackson v. Langston, 61 Ga. 392: 


Dasher v. International Harvester Co.., 
42 Ga. A. 130, 155 SE 211. 


58. Allen v. Young, 62 Ga. 617. 
59, Bailey v. Peters, 28 Oh. Cir. 
Ct. 8238. 
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seller may contract for a warranty if the buyer acts 
in a certain specified manner while excluding any 
warranty whatever if he acts in a different man- 


ner.®° 


Absence of notice or knowledge of disclaimer. 
The buyer’s actual ignorance of the disclaimer does 
not avoid its effect if it is so expressed that he ought 
Although it is not necessary 
that the disclaimer of warranty be actually known 
to the buyer in order to be operative,*? where it is 
expressed in such a manner as to charge him with 
knowledge,°*® yet the seller’s use of apt language of 
nonwarranty does not necessarily operate as a dis- 
claimer,®°* and the location of the language may be 


to be aware of it.®! 
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of sale.®5 


\ 


An attempted disclaimer subsequent to consum- 
mation of the sales agreement does not invalidate the 


warranties agreed upon,®® but a disclaimer made at 


[§ 699] (8) 


The rules as to 


such that it does not enter into or affect the contract 


60. Wallace v. Rogers, 2 N. H. 506. 


[a] Warranty as to particular 
market.—Where a_ seller undertook 
that, if the commodity sold were sent 
to a certain market, it would grade 
first quality, but refused to give any 
warranty at all should it be sent to 
a different market, this was an ef- 
fective disclaimer of warranty as to 


goods sent to the latter market. 
Wallace v. Rogers, 2 N. H. 506. 
61. Henry v. Salisbury, 14 App. 


Div. 526, 48 NYS 851. 


62. Cal.—Lehner v. Germain Seed, 
CUCHEAG OMe Oa Oaleaneo gn 2ace Bee Ac 
Miller v. Germain Seed, etc., Co., 193 
Caly 62,5 2220 2 Sas 32 ALR 1215; 
Couts v. Sperry Plour €6,, 485. Cally A. 
156s 259 ee OSs 

Ilowa.—Blizzard v. Growers’ Can- 
ning Co., 152 Iowa 257, 132 NW 66. 


N. Y.—Henry v. Salisbury, 14 App. 
Div. 526, 43 NYS 851. 

Wash.—Seattle Seed Co. v. Fuji- 
mori, 79 Wash. 123, 139 P 866. 


Wis.—Ross v. Northrup, 156 Wis. 
327, 144 NW 1124. 

[a] . Disclaimer by custom.—(1) 
Where there is a universal custom of 
nonwarranty among those dealing in 
certain goods, generally known to 
such dealers, and not inconsistent 
with the expressions used in a con- 
tract for the sale of such goods, the 
buyer under that contract, who is a 
dealer in such goods, is bound by the 
nonwarranty arising from custom 
(Lehner v. Germain Seed, etc., Co., 
193 Cal. 782, 222 P 834; Miller v. Ger- 
main Seed, etc., Co., 193 Cal. 62, 222 
P ea ae ALR 1215. Contra Nation- 
al Se Co. ‘v. Leavell, 202 Ky. 438, 
259 Si 1035), (2) even though there 
is no language of nonwarranty, in 
the particular transaction, sufficient 
to enter into the contract (Lehner v. 
Germain Seed, etc., Co., supra; Miller 
v. Germain Seed, ete., Co., supra); 
(3) and this is true although the buy- 
er was in fact ignorant of the exist- 
ence of such custom (Lehner v. Ger- 
main Seed, ete., Co., supra; Miller v. 
Germain Seed, etc., Co., supra); (4) 
the reason being that such a custom 
is a circumstance sufficient to pre- 
vent the inference of the intention to 
warrant which is essential in order 
for affirmations and representations 
to have that effect (Miller v. Germain 
Seed, etc., Co., supra). 

63.. Henry v. Salisbury, 
Div. 526, 43’ NYS 851. 

64. Ala.—Louis Pizitz Dry Goods 
Co. v. House of Van Praag, Inc., 219 
Ale. o83, P20 S 70k. 

Ky.—National Seed Co. v. Leavell, 
202 1 438, 259 SW 1035. 

La.—Stracener v. Nunnally Bros. 
Miotor Co. 11 Gas Aprs4i 121 S617, 
UPS? SAI 

N. Y.—Landreth v. Wyckoff, 67 App. 


14 App. 


Div. 145, 73 NYS 388. 


Okl.—St. Louis Cordage Mills v. 
Western Supply Co., 54 Okl. 757, 154 
P 646. 


S. C.—Black v. B. B. Kirkland Seed 
Co., 15) SE 268. 

Eng.—Sproule_ v. 
Ores Oia Nic wakiee es Oi, 


[a] Effect of disclaimer at auction. 
—(1) While, ordinarily, prior affirma- 
tions and representations as to prop- 
erty put up for sale at auction will 
not be prevented from constituting 
warranties by a statement of non- 
warranty made at the sale by the 
vendor merely because it is made in 
the presence of one who later buys 
relying on such affirmations (Bron- 
son v. Leach, 74 Mich. 713, 42 NW 
174; Limehouse v. Gray, 5 S. Cc. L. 
231), (2) it being necessary that the 
disclaimer should be made in the buy- 
er’s hearing as well as in his presence 
(Bronson y. Leach, supra), (3) yet 
where the statement relates to prop- 
erty whose defects are obvious and 
apparent and is a warning of the un- 
soundness of the property, affirma- 
tions as to the property genérally do 
not constitute warranties of the par- 
ticular item of property thus dis- 
posed of (Limehouse v. Gray, supra). 


65. Landreth vy. Wyckoff, 67 App. 
Div. 145, 73 NYS 388;. St. Louis Cord- 
age Milis v. Western Supply Co., 54 
Okl. 757, 154 P 646. And see cases 
supra note 65. 


[a] Rule applied to language of 
which the buyer was unaware appear- 
ing (1) in small type in a corner of 
the bill for the price delivered to the 
buyer (Landreth v. Wyckoff, 67 App. 
Div. 145, 73 NYS 3888), (2) in printed 
card attached to goods (St. Louis 
Cordage Mills v. Western Supply €o:, 
54 Okl. 757, 154 P 646). 


[b] Position of disclaimer.— 
Where, following statements with ref- 
erence to goods sold, a sale contract 
stated “but no guaranty with refer- 
ence to quality or analysis is given,” 
and then in the succeeding sentence 
set forth further assurance respecting 
the goods, the disclaimer did not ap- 
ply to so much of the contract as 
followed it, but only to that with 
which it was connected by the lan- 
guage of the instrument. Wimble v. 
Lillico;, 38) TD. La. Rs 296. 


66. Edgar v. Joseph Breck, etce., 
Corp., 172 Mass. 581, 52 NE 10838; 
Moorhead v. Minneapolis Seed Co., 139 


Triumph Cycle 


Minn. 11, 165 NW 484, AnnCas1918B 
481, LRA1918C 391; ard v. Valker, 
44 N. D. 598, 176 NW 129; Davis v. 


Ferguson Seed Farms, (Tex. Civ. A.) 
255 SW 655; Longino v. Thompson, 
(Tex. Civ. A.) 209 SW 202. 


[a] Denial of warranty by extra- 
neous writing.—(1) Where a parol 
sale of goods was with a warranty, a 
written notice accompanying the 


the time of execution of the sale is made at such time 
as to be operative.°? 
sale does not, however, prevent recovery by the buy- 
er upon a subsequent contract of exchange or replace- 
ment of the property after tender thereof to, and ac- 
ceptance by, the seller.°® 

Construction—(a) General Rules. 


Disclaimer of warranty at a 


the interpretation of express war- 


ranties do not differ from those applicable to other 
contracts,°® the object to be sought being the ascer- 


goods, stating that the sale is made 
without warranty, does not show a 
rescission of*the parol contract as a 
matter of law (Edgar v. Joseph 
Breck, etc., Corp., 172 Mass. 581, 52 
NE 1083; Moorhead v. Minneapolis 
Seed Co., 139 Minn. 11, 165 NW 484, 
AnnCasl1918E 481, LRA1918C 391; Da- 
vis v. Ferguson Seed Farms, (Tex. 
Civ. A.) 255 SW 655), (2) even though 
attached to a receipted instrument 
(Edgar v. Joseph Breck, ete., Corp., 
supra). 

[b] Statute of frauds.—Where an 
oral agreement to sell on credit, with 
warranty of the goods, is made, and 
before delivery or payment a letter 
of confirmation of the sale but con- 
taining a printed disclaimer is sent 
the buyer, and later, before payment, 
the seller makes use of invoices and 
shipping tags containing printed dis- 
claimers, and the property is deliver- 
ed to the buyer and paid for, the ex- 
pressions of nonwarranty in the letter | 
of confirmation, the invoice, and the 
tags are not conclusive of nonwar- 
ranty, and any agreement of war- 
ranty, actually entered into by the 
parties, although in a then unenforce- 
able contract, should be given effect, 
despite the printed disclaimers, after 
the requirement of the statute of 
frauds has been satisfied. Moorhead 
v. Minneapolis Seed Co., 139 Minn. 11, 
165 NW 484, AnnCas1918E 481, LRA 
LOLSE Bol: 


[ce] Buyer’s acquiescence in the 
seller’s refusal of a request for a 
written warranty, to which refusal 
are joined the reasons for it, which 
request and refusal are made after 
consummation of the sale contract, 
indicates that asserted oral warran- 
ties prior thereto were not. made. 
Seitz v. Brewer’s Refrigerating Mach. 
Co., 141 U.S. 510, 12 SCt 46,35, Le ed: 
837. 

{d] Letterheads on bills for the 
price of goods, containing disclaimer 
of warranty, which do not come to 
the buyer’s attention until after use 
of the goods, where the sale itself 
has been consummated by telephone 
conversation without language of 
nonwarranty, are not operative as re- 


fusals to warrant. Longino v. 
Thompson, (Tex. Civ. A.) 209 SW 
202. 

67. Larson v. Inland Seed Co., 1438 


Wash. 557, 255 P 919. 


[a] Rule applied.—The  seller’s 
disclaimer of warranty by tags at- 
tached to the containers in which the 
goods were delivered was not too late 
where the buyer’s acceptance marked 
the completion of the sale. Larson 
v. Inland Seed Co., 148 Wash. 557, 255 
Ome: 

68. Tharpe v. Griffin, 144 Ga. 486, 
87 SE 479. 

69. Southern Engine, etc., Works 
v. Globe Cooperage, etc., Co., 98 Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tainment of the intention of the parties7° as mani- 
fested by the language they have employed,*! in view 
of all the facts and circumstances surrounding the 
parties at the time the contract is entered into;*? 
the court, for this purpose, endeavoring to place it- 
self in the place of the contracting parties.7* A war- 
ranty in writing should be construed as a whole,** 
where the same contract contains more than one war- 
ranty, they should be construed together,’?® and, in 
ease of apparent conflict, if possible so that they 
may be reconciled and the entire warranty may 
stand.*° 

Reasonable construction. A warranty must be con- 
strued reasonably‘? and with reference to the known 
nature of the subject matter.7§ 

Construction by parties. Under general rules as 
to the construction of contracts by the parties there- 
to’® where the warranty is prepared by the seller, 
the question is not how the seller interprets its lan- 
guage, but is how an ordinary intelligent purchaser 
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written agreement which refers to a former written 
contract and purports to construe a warranty may 
be considered in determining the intent of the par- 
ties.81 Where a warranty is made in general terms, 
and upon the buyer’s demand for a specific warranty 
a written statement of the defects to which the war- 
ranty applies is sent to the buyer, such statement 
will be regarded as having been sent and received 
as explaining, or to take the place of, any previous 
warranty.°2 Where, before the contract is entered 
into, the seller’s agent places an interpretation upon 
the warranty contained in the written contract, the 
seller is bound thereby where the buyer executed the 
contract relying thereon.*? 


Construction against party using terms. The in- 
tention of the parties as gathered from the instru- 
ments is not to be departed from in favor of either 
party, if capable of ascertainment,** and the rule 
that a contract should be construed most strongly 
against the party by whom, or in whose interest, it 
was prepared®® will be applied only in cases where 


would be justified in interpreting it.°° 


482, 136 SW 928; Shaw v. Water Sup- 
DiUVvemetcnsCO;e 25) Colom Ace 110,028 P 
480; Canon City Electric Light, etce., 
Co. v. Medart Patent Pulley Co., 11 
Colo. A. 300, 52 P 1030; Nave v. Pow- 
ell, 52 Ind. A. 496, 96 NE 395; Tur- 
lock Fruit-Juice Co. v. Pacific, ete., 
Bottling Co., 71 Wash. 128, 127 P 842. 


Construction of contracts generally 
see Contracts §§ 481-592. 


70. Shaw v. Water .Supply, etc., 
6., 23 Colo. A. 110, 428° P4803" Sac 
City Canniwg Co. v. Griffin Grocery 
CoOF799 (OKI 499; 4225 SPT 02" 


71. U.S.—Huber Mfg. Co. v. Craw- 
ford, 175 Fed. 219. 


Ark.—Ford vy. Fix, 112 Ark. 1, 164 
SW 726; Southern Engine, etc., Works 
v. Globe Cooperage, ete., Co., 98 Ark. 
482, 136 SW 928. 


; Cal.—Hawley v. Brumagim, 33 Cal. 
94, 


Colo.—Shaw v. Water Supply, etc., 
Co., 23 Colo. A. 110, 128 P 480; Canon 
City Electric Light, ete., Co. v. Med- 
art Patent Pulley Co., 11 Colo. A. 300, 
52 A 1030. 


Ind.—Nave v. Powell, 
496, 96 NE 395. 


Mass.—Wall v. Britton Stevens Mo- 
tors Co., 251 Mass. 517, 146 NE 693, 
43 ALR 647. 


Mo.—Sloan v. Gibson, 4 Mo, 32. 


Tex.—Reagan Round Bale Co. v. 
Dickson Car Wheel Co., 55:Tex. Civ. 
A. 509, 121 SW 526. 


Eng.—McClelland v. Stewart, L. R. 
12 Ir. 125. 


“The agreement of warranty, when 
in writing, like any other written 
contract, is controlled by the lan- 
guage thereof.” Southern Engine, 
etc., Works v. Globe Cooperage, etc., 
Co., 98 Ark. 482, 136 SW 928. 


[a] Punctuation disregarded.—A 
warranty will be construed in accord- 
ance with its obvious meaning disre- 
garding punctuation. Jones v. Model 
Laundry, 180 Ark. 616, 22 SW (2d) 
19. 

[b] Where a word has a common 
or generally accepted ordinary mean- 
ing, it will be supposed to have been 
so intended, unless it is plain from 
the context or it is properly made to 
appear that it was used in some other 
sense. Tate-Jones v. Union Electric 
Steel Co., 281 Pa. 448, 126 A 813 (“ef- 
ficient’”” not construed as ‘“economi- 
eal’). ; 

[ec] Words having no special or 
peculiar significance in the trade are 
to be interpreted as commonly under- 


52 Ind. A. 


A subsequent 


stood and used. Willson v. Vlahos, 
266 Mass. 370, 165 NE 408 (“best 
stock” as to strawberries relates to 
both grading and quality). See Haw- 
ley v..Brumagim, 33 Cal. 394 (holding 
that a warranty that shares of stock 
shall be worth a certain amount “on” 
a certain day cannot be construed as 


meaning ‘on or before” the day 
named). 
{d] Evidence of custom.—A guar- 


anty, in a sale of skins, that they 
should not “lose over six per cent. 
from invoice weight,” is explicit, the 
legal effect of which cannot be af- 
fected by proof of a custom to con- 
strue such guaranties to mean that 
the seller will make a deduction from 
the price if the loss of weight exceeds 
the amount specified, and that the 
buyer shall not reject the skins be- 
cause of such loss of weight. Gotze 
v. Dunphy, 82 Hun 611, 31 NYS 302. 


[e] Inventory value of goods.—A 
guaranty that a stock of goods will 
inventory at ‘wholesale prices” a cer- 
tain sum should be construed to mean 
the wholesale prices at which the 
goods were purchased, and not their 
market value at the date of making 
the guaranty. Dodge v. Dunham, 41 
Ind. 186. 


{[f{] Nationality of vessel.—A war- 
ranty that a ship is American does 
not mean that she is American built 
but that she is the property of an 
American citizen. Wilson v. Back- 
house, Peake Add, Cas. 119, 170 Re- 
print 215. P 

[¢g] “Ex store.”’—Defendants 
agreed to sell to plaintiffs a quantity 
of American boiled beef ‘‘ex-store.” 
Plaintiffs paid for the goods, and aft- 
erwards discovered that instead of be- 
ing in a warehouse the goods were in 
lighters afloat. In an action to re- 
cover back the price on the ground 
of breach of warranty it was held 
that goods “ex-lighter’ were not 
goods “ex-store,”’ and the plaintiffs 
were entitled to recover. Fisher v. 
Armour, [1920] 3 K. B. 614. 


72. Shaw v. Water Supply, etce., 
Co., 23 Colo. A. 110, 128 P 480; Gen- 
tilli v. Starace, 133 N. Y. 140, 30 NE 
660; Newbern v. Baker, 147 Va. 996, 
133 SE 500. 


73. Shaw v. Water Supply, 
Con 235 Colo; Ac 110, 128 sR 480" 


74. Larren v. Spalding Mfg. Co., 17 
Ala. A. 310, 85 S 593; McDew v. Hol- 
lingsworth, 19 Ga. A. 166, 91 SE 246; 
Govenius v. Reagor, 130 Kan. 711, 288 
P5387. 


75. McDew v. Hollingsworth, 
Ga, A. 166, 91 SE 246. 


etc., 
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[a] Mule.—Where a written con- 
tract warranted that a mule was 
about ten years old, and declared the 
seller warranted only title thereto, 
the statements should be construed as 
warranting that the mule was about 
ten years old, but not warranting its 
fitness for work. .McDew v. Hol- 
lingsworth, 19 Ga. A. 166, 91 SE 246. 


76. McDew-v. Hollingsworth, su- 
pra. 
[a] For example, where a cleaner 


was warranted to do certain work 
with respect to separating oats from 
No. 1 or No. 2 wheat or barley and to 
have a capacity of from six hundred 
to eight hundred bushels per hour of 
wheat and barley, the warranty as to 
capacity was not limited to No. 1 and 
No. 2 wheat. J. L. Owens Co. v. Le- 
land Farmers’ El. Co., 192 Iowa 771, 
185 NW 590. ' 


77. Burge v. Stroberg, 42 Ga. 88; 
J. & H. Goodwin, Ltd., v. Dingfelder, 
224° App. Div. 543,231 NYS 552; 
Barnes v. Thompson, 38 S. D. 37, 159 
NW 899; Turlock Fruit-Juice Co. v. 
Pacific, ete., Bottling Co., 71 Wash. 
128, 127 P 842. 


“Men will not be presumed to have 
exacted, on the one hand, nor to have 


given on the other, a guaranty of the 


impossible.” Turlock Fruit-Juice Co. 
v. Pacific, etc., Bottling Co., supra. 


[a] Earning capacity of railroad. 
—A statement in an advertisement of 
railroad bonds for sale, that “the 
road is in successful operation and 
earning net more than the interest 
on all its bonds,” was a representa- 
tion, not that the road was earning 
that amount at the exact date of the 
advertisement or during the time it 
might appear in the newspaper, but 
that the road was then on a paying 
basis and was steadily earning net 
more than the interest on all its 
bonds. Blake v. Watson, 45 Conn. 
323, 29 AmR 683. 


78. Turlock Fruit Juice Co. v. Pa- 
cific, ete., Bottling Co., 71. Wash. 128, 
127 P 842. 


79. See Contracts § 517. . 


80. Stone v. Molby Boiler Co., 195 
App. Div. 68, 185 NYS 651. 


81. Petrotta v. Gerson, 98 Cal. A. 
UE PAC Mea Sehs 


82. Becker v. Beaver Mfg. Co., 158 
Wis. 471, 149 NW 209. 


83. International Harvester Co. v. 
Haueisen, 66 Ind. A. 355, 118 NE 320. 


84. Huber Mfg. Co. v. Crawford, 
175 Fed. 219. 


85. See Contracts § 516. 
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the language is ambiguous or uncertain,®® but where 
there is doubt as to the construction of the warranty, 
it is to be resolved against the party preparing the 
form of words.®7 


Technical sense of ordinary terms. The fact that 
terms used in a warranty are not in themselves tech- 
nical terms will not prevent them from being con- 
strued as used in a technical sense;’% this is par- 
ticularly true when a literal meaning would be un- 
reasonable.*®® 


Written and printed portions. Where written and 
‘printed portions of a warranty are reasonably sus- 
ceptible of reconciliation, they will be so construed.°°® 


[§ 700] (b) Separable or Divisible Warranties. 
Where separate and distinct articles are to be fur- 
mished under separate provisions of the contract, a 
warranty as to a part of the articles does not apply 
to those to be furnished under other provisions of 
the contract;°! and where a number of distinct ar- 
ticles of like kind are sold under a single warranty, 
and a part of such articles comply with the warranty, 
it has been held not broken as to them, although it 


86. Nave v. Powell, 52 Ind. A. 496,|) written provision 
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may be broken as to other articles which do not com- 
ply with it.°? So, where a sale*is of several articles 
designed for use together, where a part that does ful- 
fill a warranty is not useless without the part that 
fails to do so, the warranty may be regarded as sep- 
arate and divisible.°* On the other hand, where the 
goods sold consist of a number of separate parts de- 
signed to form and operate as a complete whole, a 
guaranty of them must be construed as a guaranty 
of the whole;°# and where a sale is of a machine and 
its furnishings which are useless without the ma- 
chine, the buyer is not bound to retain the furnish- 
ings on a breach of the warranty as to the machine, 
although they are separately enumerated.°® A war- 
ranty of a machine or apparatus covers the whole and 
every essential part thereof,®® so that a failure of 

part of a machine to work smoothly and well is a 
each of a general warranty that the machine as 
a whole would so work;®* but a warranty of a ma- 
chine does not necessarily extend to or include at- 
tachments by means of which such machine is oper- 
ated.°§ 


that the _ seller [a] Illustration.—Where the sell- 


[$§ 699-700 - 


96 NE 395. 


87. U. S.—John A. Crowley Co. v. 
Clark Equipment Co., 263 Fed. 58. 


Ala.—Birmingham Motor Co. v. 
Norwood Transp. Co., 16 Ala. A. 572, 
80 S 146. 


Colo.—J. I. Case Threshing Mach. 
Co. v. Tate, 70 Colo. 67, 197 P 764. 


Ga.—McDew v. Hollingsworth, 19 
Ga. A. 166, 91 SE 246. 


Ky.—J. B. Colt Co. v. Berry, 
Ky. 19, 290 SW 1059. 


R. I.—Union Paint, etc., Co. v. Dean, 
48 R. I. 288, 1387 A 469. 


[a] Ilustration.—Defendant auto 
dealer’s proposal, in the form of a let- 
ter to his salesmen, that the sales- 
men’ who bought a demonstration car 
under his proposal would receive on 
resale the same amount originally 
paid. for the car, provided that the 
sale price “must be approved by” de- 
fendant, does not enable him to 
escape liability by disapproving the 
resale price but entitles him to no- 
tice and opportunity to protect him- 
self and minimize the loss if dissatis- 
fied with a proposed resale negotiated. 
by or for his salesman, either by him- 
self selling . or‘having it sold or by as- 
suming the -responsibility and pro- 
tecting the salesman from loss as 
agreed. Smith v. Doughty, 227 Mich. 
638, 199 NW 663. 


[b]. Inconsistencies.—If possible 
to construe warranties together so as 
to reconcile inconsistencies they 
should be construed most strongly 
‘against the party preparing them. 
WeDew v. Hollingsworth, 19 Ga. A. 
166, 91 SE 246. 


88. Turlock Fruit-Juice Co. v. Pa- 
cific, etc., Bottling Co., 71 Wash. 128, 
127 P 842. 


- 89. Turlock Fruit-Juice Co. v, Pa- 
cific, etc., Bottling Co., supra. 

90. Petrotta v.’Gerson, 98 Cal. A. 
507, 277 P.167. 


[a] _ Rule applied.—(1) A written 
provision that a certain salesman 
would show how machinery was to be 
set up, following a printed warranty 
to furnish a man to superintend its 
setting up, modifies the warranty as 
to the party to be furnished, but the 
seller was bound thereunder to fur- 
nish a competent man to set up the 
machinery. Murray Co. v. Putnam, 
(Tex. Civ. A.) 154 SW 245. (2) A 
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would refund an initial payment and 
take back a pump, if it did not pump 
to capacity, required water to be rea- 
sonably free from foreign substance 
where a printed portion provided that 
the pump “was designed primarily to 
pump clear water, and the company 
will not be resonsible for damage 
caused by the presence in the water 
of any foreign matter.” | Petrotta v. 
Gerson, 98 Cal. A. 507, 277 P 167. 


91. Northwestern Blaugas Co. v. 
Guild, 169 Wis. 98, 171 NW 662. 


[a] Cooking or lighting plants or 
systems.—Where seller guarantees 
cooking or lighting ‘plants or systems 

‘ against defects in materials and 
workmanship, and warrants same to 
be in good working order,” and in a 
subsequent provision of the contract 
agrees to furnish lighting or cooking 
fixtures shown in eatalogue at fifty 
per cent of list price, not expressly 
warranting such fixtures, the war- 
ranty of “plants and systems” did not 
cover such fixtures, the fixtures being 
covered by a separate and distinct 
part of the contract. Northwestern 
Blaugas Co. v. Guild, 169 Wis. 98, 171 
NW 662. 


92. Advance Rumley Thresher Co. 
v. Briggs Hardware Co., 202 Mo. A. 
603, 206 SW 587. 


[a] For example, in an action for 
the price of cream separators which 
was defended for breach of an ex- 
press waranty that when properly set 
up they would do good work, upon the 
evidence not warranting the inference 
that all the machines were necessari- 
ly worthless, the question whether it 
would do good work should be ap- 
plied to each individual machine. 
Advance Rumley Thresher Co. v. 
Briggs Hardware Co., 202 Mo. A. 603, 
206 SW 587. 


93. J. 1. Case Threshing Mach. Co. 
v. Scott, 96 Wash. 566, 165 P 485. 


[a] Plow and tractor.—Under a 
contract of sale of a steam plow and 
engine, making it divisible as to each 
machine, and providing failure of 
warranty as to one shall not affect 
the buyer’s liability for the other, the 
plow being good and usable with any 
engine, must be paid for, although 
the engine does not satisfy the war- 
ranty. J. I. Case Threshing Mach. 
Co. v. Scott, 96 Wash. 566, 165 P 485. 


94. Bowser v, Savidusky, 154 Wis. 
76, 142. NW 182. 


er warranted all his “goods” and sold 
an outfit, consisting of several parts, 
to be installed by him, the warranty 
was of the complete installed plant, 
and not merely of its several parts 
disconnected. Bowser v. Savidusky, 
154 Wis. 76, 142 NW 182. 


_ 95. Womach v. J. I. Case Thresh- 
aye Mach. Co., 62 Wash. 661, 114 P 


[a] Separator and attachments.— 
Where a wind stacker, feeder, and 
other articles were but a part of, and 
useless without, a separator sold by 
defendant to plaintiff, plaintiff was. 
not bound to keep such other articles 
on the separator proving defective, 
although the contract of sale provid- 
ed that, if any part of the machinery 
failed, defendant might replace the 
Same; that each machine and attach- 
ment was ordered at a separate fixed 
price; that the order was divisible as 
to each machine and attachment or- 
dered; and that the failure of any 
Separate machine or attachment to fill 
the warranty should not affect the lia- 
bility of the purchaser for any other 
machine or attachment ordered. Wo- 
mach yv. J. I. Case Threshing Mach. 
Co., 62 Wash. 661, 114 P 509. 


96. Kan.—Raynor v. Bryant, 43 
Kan. 492, 23 P 601; Watson v. Beck- 
ett, 2 Kan A232) 43° P*78 7. 


Mo.—Fairbanks v. De Lissa, 36 Mo. 
Aa tts 


N. Y.—Miller v. F. R. Patch Mfg. 
Co., 101 App. Div. 22, 91 NYS 870: 


Okl.—Frey v. Failes, 37 Okl. 
132 P 342. 


Tenn.—Gaar v. Hicks, (Ch. A.) 42 
SW 455. 


[a] Entire contract.—A provision 
in an order for a machine thatthe 
failure of the warranty as to any sep- 
arate part or attachment of the ma- 
chine shall not affect the liability of 
the purchaser, except as to such part 
or attachment, does not apply to a 
part or attachment furnished with 
the machine at a gross price. Robin- 
son v. Berkey, 111 Iowa 550, 82 NW 
972. 


Peak Giles v. San Antonio rea 
. (Tex. Civ. A.) 42 SW 1020 


he Griggs v. Stone, 51 N. Je 
549, 18 A 1094, 7 LRA 48; Troy Laun- 
dry Conn. Henry, 23 Or. 232, 31 P 484 
(holding that on a sale of a machine 
and the shaft and pulleys with which 
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§ 701] 


__ [§ 701] b. Implied Warranties—(1) Nature and 
Requisites Generally. A warranty implied from the 
seller’s contract,®® or arising from the nature and 
circumstances of the case,' is an implied warranty. 
Representations and affirmations with respect to the 
subject matter do not constitute implied warranties.” 
An implied warranty is never in writing.® 
plied warranty is an exception to the rule of caveat 
Implied warranties are created by opera- 
tion of the law® from the nature of the transac- 
tion;° they do not arise from any agreement in fact 
of the parties’ and arise, to that extent, independent 
of, and on principles foreign to, the actual con- 
tract;° but the principles upon which the obligation 
of warranty is imposed are strictly analogous to the 
original contract,!® and once an implied warranty 
comes into existence by reason of the circumstances 


emptor.+ 


it was to be operated a warranty on 
the machine did not cover the pul- 
leys). 

[a] Attachments excepted from 
warranty.—Where a contractor agrees 
to build an experimental machine, the 
first under a new patent, on plans to 
be approved by the patentee, with 
warranty for the workmanship and 
materials of his own shop, but ex- 
pressly excepting from the warranty 
the boiler and other parts bought out- 
side, and the working of the machine 
as a whole, the relative capacity of 
the boiler and engines is not a matter 
of the contractor’s workmanship, nor 
is he liable for an error therein. Cy- 
clone Steam Snowplow Co. v. Vulcan 
Iron Works, 52 Fed. 920, 3 CCA 352. 


99. _Wood v- Ross, (Tex. Civ.. A.) 
26 SW 148. 

1. Elgin Jewelry Co. v. Estes, 122 
Ga. 807, 50 SE 939; Wood v. Ross, 
(Tex. Civ. A.) 26 SW 148; Hausken v. 
Hodson-Feenaughty Co., 109 Wash. 
606, 187 P 319. 

2. J. L. Owens Co. v. Leland Farm- 
ers’ El. Co., 192 Iowa 771, 185 NW 
590; Murphy v. Gifford, 228 Mich. 
287, 200 NW 263; Greenberg Realty 
Co. v. Cream City Roofing, etc., Mfg. 
Co.. 183 Wis. 259. 197 NW 815. And 
see supra § 684. 

3. Hoopes v. F. H. Simpson Fruit 
Co., 180 Iowa 833, 161 NW 629. 


4 Ark.—National Cotton Oil Co. v. 
Young, 74 Ark. 144, 85 SW 92, 109 Am 
SR 71, 4 AnnCas 1123. 


Ind.—Michigan Pipe Co. v. Sullivan 


County Water Co., 190 Ind. 14, 127 
NE 768, 129 NE 5. 
Mich.—Bayer v. Winton Motor 


Car Co., 194 Mich. 222, 160 NW 642. 
N. Y.—Reynolds v. Mayor, etc., Co., 

39 App. Div. 218, 57 NYS 106. 
Okl.—Tibbetts v. Fairfax, 145 Okl. 

2 2/92 P29: 
Tex.—Wood v. 


Ross, (Civ. A.) 26 


SW 148. 

Va.—-Latham v. Powell, 127 Va. 
382, 103 SE 638. 

‘In sales of personal property, 
caveat emptor is the rule: implied 


warranties constitute an exception.” 
Michigan Pipe Co. v. Sullivan County 
Water Co., 190 Ind. 14, 127 NE 763, 
771, 129 NE 5. 

5. U.S.—Bird v. Guarantee Constr. 
Co., 295 Fed. 451. 

Cal.—Miller v. Van Tassel, 24 Cal. 
59, 


4 

Ga.—J. B. Colt Co. v. Bridges, 162 
Ga. 154, 182 SE 889 [aff 34 Ga. A. 422, 
129 SE 904]. 

-Ind.—Michigan Pipe Co. v. Sullivan 
County Water Co., 190 Ind. 14, 127 
NE 768, 129 NE 5; Court v. Snyder, 
2 Ind. A. 440, 28 NE 718,-50 AmSR 
247. 
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Minn.—Bekkevold v. Potts, 


SALES 


An im- 


Minn. 87, 216 NW 790, 59 ALR 1164. 


N. Y¥.—Hoe v. Sanborn, 21 N. Y. 
552, 78 AmD 163; Bowser v. McCor- 
peels 230 App. Div. 308, 243.NYS 
ae C.—Wood v. Ashe, 34 S. C. L. 


S. D.—Lee v. Cohrt, 232 NW 900. 
peang ee vy. Faris, 5 Humphr. 


See Craig v. Pellet, 209 Ill. A. 368; 
Comptograph Co. y. Citizens’ Bank, 
32 N. D. 59, 155 NW 680 (dictum to 
same effect); Simmons v. Ruggles, 
Cex? Give AUYI176" SW elb2)) Gin the 
absence of circumstances of such 
character that they give rise to war- 
ranty, none is implied). 

6. Miller v. Van Tassel, 24 Cal. 
459; Hoopes v. F. H. Simpson Fruit 
Co., 180 Iowa 833, 161 NW 629. 


7 Ga—ZJ. B. Colt Co. v. Bridges, 
162 Ga. 154, 132 SE 889 [aff 34 Ga. A. 
422, 129 SE 904]. 

Minn.—Bekkevold v. Potts, 173 
Minn. 76, 216 NW 790, 59 ALR 1164. 


N. Y.—Hoe v. Sanborn, 21 N. Y. 552, 
78 AmD 168. 

N. D.—Minneapolis Steel, etc., Co. 
v. Casey Land Agency, 51 N. D. 832, 
201 NW 172. See Comptograph Co. v. 
Citizens’ Bank, 32) N.. D. 59, 155. NW 
680 (dictum to same effect). 


S. D.—Lee v. Cohrt, 232 NW 900. 


8. Bekkevold v. Potts, 173 Minn. 
87, 216 NW 790; Bowser v. McCor- 
mack, 230 App. Div. 303, 243 NYS 442; 
Minneapolis Steel, etc., Co. v. Casey 
Land Agency, 51 N. D. 832, 201 NW 
172; Wood v. Ashe, 34 S. C. L. 64. 


{a] Uniform Sales Act is not in- 
consistent with the independent ori- 
gin of the warranty by operation of 
law. Bekkevold v. Potts, 173 Minn. 
76, 216 NW 790, 59 ALR 1164. 


{b] Rule applied.—Where the par- 
ties agreed that a certain instrument 
comprise ‘‘the entire contract,’ such 
expression did not exclude the impli- 
cation of warranty since implied war- 
ranties do not spring from the con- 
tract. Minneapolis Steel, ete., Co. v. 
Casey Land Agency, 51 N. D. 832, 201 
NW 172. 

9. Plymouth Cordage 
Phelps, 104 Nebr. 64, 175 NW 603; 
Hoe v. Sanborn, 21 N. Y. 552, 78 AmD 
168; Lee v. Cohrt, (S. D.) 232 NW 
900. See Comptograph Co. v. Citi- 
zens’ Bank, 32 N. D. 59, 155 NW 680 
(dictum to same effect). 

10; .Plymouth Cordage” ~'Co, "v: 
Phelps, 104 Nebr. 64, 175 NW _ 603. 
See Michigan Pipe Co. v. Sullivan 
County Water Co., 190 Ind. 14, 127 
NE 768, 129 NE 5 (an implied war- 
ranty is an obligation of like nature 
as an express warranty). 

11. American Seedless Raisin Co. 
vy. Joshua Hendy Iron Works, 94 Cal. 


Co. Ve 
3 , 
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of the sale, the law conceives of such a warranty as 
‘being a term of the contract!! based upon the pre- 
sumed intention of the parties,” the presumption 
being, as a general rule, one of law rather than one 
of fact;!® hence, warranties are to be implied ac- 
cording to the presumed intention of the parties'* 
and not contrary thereto!® so that where the facts 
clearly negative any intention to warrant, a war- 
ranty is not implied contrary to the manifest purpose 
of the parties that there is to be no warranty.+® 
warranty will not be implied in conflict with the ex- 
press terms of the sales agreement.* 
or conduet sufficient to show that the sale was made 
with the understanding that the purchaser should 
take the goods as they are will prevent a warranty 
from being implied.?® 
implied warranty goes no further than to create 


A 


Any words 


The rule of law creating an 


A. 289, 271 P 129; Anderson v. Van 
Doren, 142 Minn. 237, 172 NW 117;. 
Word v. Cavin, 1 Head (Tenn.) 506. 
But see Bowser v. McCormack, 230 
App. Div. 303, 243 NYS 442, 445 (“The 


‘implied warranty, instead of being @ 


part of the contract to which it at- 
taches itself, is the law’s contribu- 
tion to the welfare of the parties be- 
yond the terms of the contract itself- 
Or, to put it another way, the implied 
warranty is not read into the contract. 
as a part and parcel thereof, but is a 
legal fiction invented to prevent the 
seller from loading a fraud onto a 
contract which, by its terms, would 
not be able to combat the fraud’). 
An implied warranty “is regarded 
as an inherent term of the contract, 
not necessary to be expressed, and 
having the same force as if stated im 
terms.” Word v. Cavin, supra. 


12. Hoyt v. Hainsworth Motor Co, 
112 Wash. 440, 192 P 918; Hill v. 
Lewis, 28 Ont. L. 366. 


13. Hoyt v. Hainsworth Motor Co., 
112 Wash. 440, 192 P 918. 

14. Hill v.. Lewis, 28 Ont. T. 366; 
Grocers’ Wholesale Co. v. Bostock, 22 
ns L. 1380, 2 OntWN 144, 17 OntWR 


15. Hill v. Lewis, 28 Ont. L. 366; 
Grocers’ Wholesale Co. v. Bostock, 
22 Ont. L. 130, 2 OntWN 144, 17 Ont 
eee 129. And see cases infra note 


16. Hartin Commn. Co. v. Pelt, 76 
Ark. 177, 88 SW 929; Miller vy. Yar- 
borough, 30 S. C. L. 48, 51. And see: 
cases‘infra note 17; infra § 707. 

“The law never implies a warranty 
against the intention and understand- 
ing of the parties and this intentton 
may often be inferred from their con- 
duct, as well as from express words: 
to that effect.” Miller v. Yarborough, 
supra. 

[a] Cumulative remedy.—Where 
circumstances are such as to give rise 
to an implication of warranty, the 
seller ought not to be released from 
the obligation thus created save as 
the contract does so, either expressly 
or by necessary implication, so that 
the mere fact that an additional cu- 
mulative remedy is given does not 
suffice to avoid implication of war~ 
ranty. Stark v. George, (Tex. Commn. 
A.) 252 SW 1053 [rev on other: 
grounds (Civ. A.) 237 SW 948]. 

17. Fruit Dispatch Co. v. C. C. Taft 
Co., 197 Iowa 409, 197 NW 302; Bek-. 
kevold v. Potts, 173 Minn. 87, 216 NW 
790, 59 ALR 1164; Little v. Widener,. 
(Mo. A.) 32 SW (2d) 116; Stroock v. 
Joseph Lichtenthal, Inc., 129 Mise.. 
288, 222 NYS 5 [rev on other grounds: 
224 App. Div. 19, 229 NYS 871, and 
quot Cyc]. 

Effect of disclaimer see infra § 707.. 


18. Yandell v. Anderson, 163. Ky. 
702, 174 SW 481. 
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it;!® it makes a warranty under certain conditions 
when none is contained in the stipulations of the 
parties,?° and such warranty is to be treated in ad- 
justing the rights of the parties as though it were 
an express one.” 


Seller’s knowledge and buyer’s reliance thereon. 
With implied warranties, as with express,*? the fact 
that the seller does not know of the defects in the 
property does not of itself prevent the existence of 
a warranty;?* however, in some jurisdictions by 
statute, the seller’s knowledge of, and failure to dis- 
close, latent defects may constitute the basis for an 
implication of warranty,?* and generally, where the 
seller is a manufacturer, the implication of warranty 
may be grounded on a knowledge of latent defects 
imputed to him as a matter of law;?° but ordinarily 
silence of a dealer as to latent defects known to him 
does not give rise to any implied warranty against 
such defects.2° However, the implication of warran- 
ty results from the buyer’s reliance upon the sup- 
posed superior knowledge of the seller with reference 
to the property,?* and where such reliance may be 
taken to exist, it indicates that a warranty is to 
be implied,?® whereas facts negativing reliance on 
the seller’s supposed knowledge are inconsistent with 
the existence of implied warranty;*° thus, there is 
no implication of warranty regarding matters as to 
which no human skill or foresight can afford knowl- 
edge.*° 


Construction together of agreement and statutes. 


19. Glover Mach. Works v. Cooke- | Agricultural Soc. 
peu? ComiiCons Misnky. 610, 19 L 1S We B 


SALES 


SW ade, 2 Wa .C. 45. 
Q. ~~ (Ont G24: 
Stelloh, 74 Wis. 435, 43 NW 99 (where 46. 


[§§ 701-703 


Warranties implied by statute are to be construed 
in connection with the express stipulations of the 
agreement,?1 and conversely, unless negatived the 
parties will be presumed to have contracted with 
reference to the statutory provisions prevailing as 
to implied warranties.*” 


[§ 702] (2) Subjects of Implied Warranty. Gen- 
erally speaking, an implied warranty may not arise 
except as to a few special matters,?* such as the 
title,?4 merchantability,*® fitness for purpose in- 
tended,*° correspondence of the goods with the sam- 
ple or comparison,** or with the description*® by 
which they are sold, or genuineness of the article 
sold.*® There is not, however, as a rule any implied 
warranty of quality generally,4° of soundness,*! of 
value,*” or of quantity.4? In an aleatory contract 
looking to the transfer of crops to be produced,** 
or in a sale of potential property,*® there is no im- 
plied warranty of the continued existence of the sub- 
ject matter of the sale. Statutory provisions in some 
jurisdictions explicitly limit implied warranties to 
those subjects specified by statute.*® 

Reasonableness as limitation. Any warranty im- 
plied by law must be a reasonable warranty*? and 


cannot be one that it is physically impossible to com- 
ply with.*§ 


[§ 703] (8) Buyer’s Knowledge or Opportunity 
for Knowledge*°—(a) Known Defects Generally. 
There is no warranty implied against defects. of 
which the buyer has full knowledge®® equal to that 
oie. Woe we v. Gregory, 108 La. 
See statutory provisions; and 


See White v. 


20. Glover Mach. Works v. Cooke- implied warranty that calf sold aft- Browning v. McNear, 145 Cal. 272, 


Jellico Coal Co., supra. 
21. Glover Mach. Works v. Cooke- | fused). 

Jellico Coal Co., supra. SieaiiRowele. 
{a] Other statement.—‘‘A warran-|ham Impl. Co., 

ty of the same effect, whether express | 316. 


er inspection would possess power |7g p 722: 
of procreation at 


Christiernson v. Hendrie, 


maturity was re-| etc.. Mfg., etc.,.Co., 26 S. D. 519, 128 


NW 603. 


Emerson-Branting:| 47, Bull v. Robison, 10 Bx 
. ch. 342, 
61 Mont. %3; 201 P 156 Reprint 476. 2 


or implied, will give rise to the same 32. Sterling-Midland Coal Co. v.| 48. Bull v. Robison, supra. 


liability.” 
naughty Co., 109 Wash. 606, 612, 187] 98, 165 Nw 793. 
PRstg. ‘ 

22. Knowledge of seller as affect- 


reve express warranty see supra § 747-753 


23. Bird v. Guarantee Constr. Co., 35. Warranty of merchantability 
Spivey v. Gee, (Mo. | See infra §§ 723-728. 


295 Fed. 451; 
A.) 200 SW 726; 
Mill v. Tolbert, 105 S. C. 273, 89|§§ 719-722 
SE 653, AnnCas1917C 338. 37. 


Hausken v. Hodson-Fee-| Great Lakes Coal, 


33. See cases infra notes 34-45. 
34. Warranty of title see infra §§ 


Greenwood Cotton 36. Warranty of fitness see infra | 267; 


etc., Co., 334 Ill. 49. Effect of knowledge on ex- 


press warranty see supra § 693. 
Pepe won, aud opportunity to know 
see infra § 7 
50. Cal. eas v. Salisian, 87 ‘Cal. 
A. 721, 262 P 779. 
Ga.—Byrd v. 
Press, €te.," Co., 


Campbell Printing 
90 Ga. 542, 16 SE 
Sibley v. Beard, 5 Ga. 550. 


Minn.—Lowry Coffee Co. v. An- 


Sale by sample or comparison Se ae 
fauna Mogligences The fact ilat| abe dngrarce voseTie. dresen-Ryan_ Coffee Co., 153 Minn. 


498, 190 NW 985; Anderson v. Van 


the seller may not have been neg- 38. Sale by description see infra § | Doren, 142 Minn. 237, 172 NW 117. 


ligent in not ascertaining the exist- 713 
ence of a latent defect does not of 
itself prevent the implication of war-|. 
ranty covering such defect. Green- infra § 72 


wood Cotton Mill v. Tolbert, 105 S. 40. See infra § 717. 
C. 2738, 89 SE 653, AnnCas1917C 3388. 41. Warranty of soundness see in- 


24. See infra § 718. fra § 727 
25. See infra § 718. 


42. Davis v. Murphy, 14 Ind. 158; 


Mo.—Berger Mfg. Co. v. Crites, 178 


39. omen ty. of genuineness see] Mo. A. 218, 165 SW 1163. 


N. J.—Dreisbach v. Eckelkamp, 82 
INO SEs. eT 26H 88) Ac £75. 


N. Y.—Bartlett v. Hoppock, 34 N. 
Y. 118, 88 AmD 428. 


Ss. C.—Southern Iron, ete. Co. v. 


26. Court v. Snyder, 2 Ind. A. 440, | Jones Vv. Garlington, 44, S. C. 533, 22 | Bamberg, etc., R. Go., 151 8S. C. 506, 


SE_ 741; 


28 NE 718, 50 AmSR 247. Ti 932 
27. Hoe v. Sanborn, 21 N. Y. 552, lees i 
78 AmD 163. 


porations § 1064. 


Reliance on seller’s knowledge in 43. Nester v. Michigan Land, brat 


warranty of fitness see infra § 720. 


Colburn v. Matthews, 82 S. 


Sales of corporate stock see Cor- 48; 


149 SE 271; Wood v. Ashe, 34S. C. L. 
64; Miller v. Yarborough, 30 S. C. L. 
Stuckys vi.) Clyburn; 25 iSanGon 
186, 34 AmD 590; Williams v. Vance, 
Lion De @n Macro lhe 


28. Hoe v. Sanborn, 21 N. Y. 552, 
78 AmD 163. 


29. Scott v. Renick, 1 B. Mon. 
(Ky.).. 68, 85 Amb 177; Jones v. 
Armstrong, 50 Mont. 168, 145 P 949; 
Hoe -v. “Sanborn? 21 *N. *Y.. 552,578 
AmD 163; Baker v. Latses, 60 Utah 
38, 206 P 553. 

30. McMaster v. Warner, 44 Ida. 
544, 258 P 547; McQuaid v. Ross, 
85 Wis. 492, 55 NW 705, 39 AmSR 
864, 22 LRA 187; 


Co., 69 Mich. 290, 37 NW 278. 


[a] Accuracy of scales.—Where a 
statute prescribed uniform weights 
and measures, with penalties for non- 
compliance, and a sale was made with 
the stipulation that the goods were 
to be paid for by weight as deter- 
mined by the seller’s scales, there 
was an implied warranty that the 
scales should be lawful scales. 
Clifton v. Sparks, 82 Mo. 115. 


44. Howell v. Coupland, 1 Q. B. 


Simcoe County | D. 258. 


Utah.—Baker v. Latses, 60 Utah 
38, 206 P 553. 


N. W. Terr.—Turriff v. McHugh, 1 
Terr. L. 186. 


See Kerr v. Lucas, 1 Allen (Mass.) 
279 (the existence of defects of which 
the buyer knows is not a defense to 
an action for the purchase price). 


[a] One of two defects known to 
purchaser.—Where it appears that at 
the time of the sale the article pur- 
chased had two infirmities, one of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 703-704] 


of the seller;°1 but if the seller misrepresents the 
character and effect of the defect with whose,exist- 
ence the buyer is acquainted, the imphed warranty 
may, like an express warranty under the same cir- 
cumstances,®* extend to and cover the defects with 
reference to which the buyer is thus misled.** 
warranty is implied against defects disclosed to the 


buyer by the seller.®4 


which was known to the purchaser, 
but as to the other there was no no- 
tice, and there was no evidence that 
the unknown infirmity contributed to 
any loss, the purchaser could not re- 


cover. Brooks v. Camak, 130 Ga. 213, 
60 SE 456. 
[b] Resale to prior seller.—Where 


property was resold to a prior seller, 
there was no implied warranty of ti- 
tle in the sale protecting him against 
defects in title prior to his own origi- 
nal holding, since as to them he will 
be taken to have knowledge. Sibley 
v. Beard, 5 Ga. 550. 


[c] Knowledge of source of sell-. 


er’s title is not such knowledge as 
prevents the implication of a war- 
ranty of title. Paulsen v. Hall, 39 
Kan: 365; 18..P7225;)-Davis>;ve" Smith, 
7 Minn. 414. But see Clark v. Eng- 
land, 10 Alta. L. 94 (where unsuc- 
cessful bidder at pound sale immedi- 
ately purchases animal from success- 
a ae there is no warranty of 
title). 


[d] Knowledge of encumbrance.— 
(1) The buyer’s knowledge of the ex- 
istence of an encumbrance charges 
him with notice that the encumbrance 
will ripen into a paramount title 
(Dresser v. Ainsworth, 9 Barb. (N. 
Y.) 619), (2) but it does prevent 
the implication of a warranty against 
encumbrances (Dreisbach v. Eckel- 
camp, 82 N. J. L. 726, 83-A 175). 


Si, (Scott. ve Renick > Bs Mon: 
CK) 6 380358 Am Dei iii Barttect wv, 
Hoppock, 34 N. Y. 118, 88 AmD 428; 
Rinsechler v. Jeliffe, 9 Daly (N. Y.) 
469; Lord v. Grow, 39 Pa. 88, 80 AmD 
504; Matthews v. Hartson, 3 Pittsb. 
(Pa.) 86; Clark v. England, 10 Alta. 
L. 94. 


52. See supra § 693. 
53. Wood vy. Ashe, 34 8. C. L. 64. 


54. Reeves Tractor, etc., Co. v. 
Barrow, 30 Ga. A. 420, 118 SE 456. 


55. Cross references: 
Duty to inspect in connection with ex- 
press warranty see supra § 694. 
Ieffect: 
Of inspection ee express warranty 
see supra § 6 
On implied warranty of fitness, of 


selection by purchaser see infra 

§ 719. 
56. U. S.—Barnard v. Kellogg, 10 
Wall evasion Lo. cs, sed.) 981s) «Cudahy 


Packing Co. v. Narzisenfeld, 3 F. (2d) 
567; Dorsey v. Watkins, 151 Fed. 340; 
‘Carleton v. Jenks, 80 Fed. 937, 26 CCA 
265; English v. Spokane Commun. Co., 
57 Hed. 451, 6 CCA. 416; Dooley. - v. 
Gallagher, 7 F. Cas, No. 3,996, 3 
Hughes 214. 


Ala.—Louis Pizitz Dry Goods Co. 
v. House of Van Praag, 219 Ala. 183, 
121 S 701; Perry v. Johnston, 59 Ala. 
648; Barnett v. Stanton, 2 Ala. 195; 
Little-Cleckler Constr. Co. v. L. Son- 
neborns Sons, 17 Ala. A. 216, 84 S 
548; Dishman v. Griffis, 16 Ala. A. 381, 
ie Sn 9 Ole 

Ark.—McDonald v. Dorfman, 32 SW 
(2d) 443; Old City Iron Works v. Bel- 
mont, 177 Ark. 223, 7 SW (2d): 772. 


Cal.—Browning v. McNear, 145 Cal. 
272, 78 P 722; Paul v. Salisian, 87 Cal. 
Am (aly 202 bo: 

Ga.—Ragsdale v. Shipp, 108 Ga. 817, 
34 SE 167. } 

Hawaii.—Hegarty v. Snow, 1 Ha- 
waii 198. 


SALES 


spect.°°® 


No 


property capable of affording 
cation of warranty whose presence or absence is of 
such a nature as to be determinable by a physical 
examination of the subject matter of the sale, there 
is no warranty implied where there has been inspec- 


[oo CO: TAb FL. 


4 


[§ 704] (b) Inspection and Opportunity To In- 
With reference to those characteristics of 


grounds for the impli- 


tion of the goods by the buyer at the time of sale,°® 


Ill—Wiener v. Lincoln Crushed 
Stone Co., 224 Ill. A. 146; Horwich v. 
Western Brewery Co., 95 Ill. A. 162; 
Rockford Wholesale Grocery Co. v. 
Stevenson, 65 Ill. A. 609; Rayner v. 
Rees, 58 Ill. A. 292; Becker v. Brawn- 
er, 18 Tl. A. 39. 

Ind.—Bowman v. Clemmer, 50 Ind. 
10. See Buchanan v. Caine, 57 Ind. 
A. 274, 106 NE 885 (statement by way 
of dictum, that examination operates 
to prevent implication of warranty 
and to set in operation the rule of 
caveat emptor). 

Iowa.—Burnett v. Hensley, 118 
Iowa 575, 92 NW 678. See Blackmore 
yv. Fairbanks, 79 Iowa 282, 44 NW 548 
(dictum to same effect). 

Kan.—Harper v. Earl Fruit Co., 100 
Kan. 6, 163 P 803 [cit Cyc]. 

Mass.—Hight v. Bacon, 126 Mass. 
10, 30 AmR 639. 

Mich.—Nester v. Michigan Lan‘, 
ete., Co., 69 Mich. 290) 37 NW 278. 

Minn.—Lowry Coffee Co. v. Andre- 
sen-Ryan Coffee Co., 153 Minn. 498, 
190 NW 985. 

Mo.—-Sinnamon v. Moore, 
A. 168, 142 SW 494. 
ee H.—Deming v. Foster, 42 N. H. 


161 Mo. 


N. M.—Walters v. Ditto, 23 N. M. 
bbs) LOR 47 


N. Y.—Jac. Bokenfohr Co. Gross, 
177 App. Div. 768, 164 NYS 887: New 
York State Monitor Milk Pan ‘Co. v: 
Remington, 41 Hun 218, 4 NYSt 181 
[aff 109 N. Y. 148, 16 NE 48]; Keel- 
er v. Vandervere, 5 Lans. 313; Rin- 
schler v. Jeliffe, 9 Daly 469; Hyland 
v. Sherman, 2 BE. D. Smith 234; Wart 
v. Hoose, 65 Misc. 462, 119 NYS 1107; 
Kinch v. Haynes, 58 Misc. 499, 111 


NYS 618; Casazza v. Rosenblum, 180 
NYS 253; Marcuse v. Kampelmacher, 
167 NYS 557; Salisbury v. Stainer, 19 } 


Wend. 159, 32 AmD 437. 


Oh.—International Clay Mach. Co. 
v. Oliver Mach. Co., 21 OhNPNS 425. 


Okl.—Tibbetts v. Fairfax, 145 Okl. 
211, 292 P 9;. Dunn v. Vaughan, 120 
Okl. 240, 251 P 472. 


Pa.—Thomas v. Cohen, 275 Pa. 576, 
119 A 604; Selser v. Roberts, 105 Pa. 
242; Lord v. Grow, 39 Pa. 88, 80 AmD 
504; Carson v. Baillie, 19 Pa. 375, 
57 AmD 659; Pyott v. Baltz, 38 Pa. 
Super. 608; Wilson v. Belles, 22 Pa. 
Super. 477; Walker v. Taylor, 19 Pa. 
Super. 39. 


‘Philippine.—Chang Yong Tek vy. 
Santos, 13 Philippine 52. 


S. C.—Vanderhorst v. MacTagegart, 
3S. C. L. 269, 2 AmD 667. 


Tex.—Greenlee v. Consolidated Oil 


Co., (Civ. A.) 241 SW 599; Needham 
Vin Dial iA Rex, Giver AI Clas 235 Swi 
240. But see Seale v. Schultz, (Civ. 


A.) 3 SW (2d) 563, 565 (where it was 
said, by way of dictum, ‘‘Neither do 
we think that because appellee made 
a casual inspection of said hogs or 
had an opportunity to inspect same 
that an implied warranty could in no 
event arise’’). 


Utah.—Baker v. Latses, 60 Utah 38, 
206 P 553; Baker v. Latses, 60 Utah 
38, 206 P 553. 


Vt.—Best v. Flint, 58 Vt. 543, 5 A 
192, 56 AmR 570. 


Va.—Showalter  v. 


Ww. Chambers, 
77 W. Va. 720, 88 SE 1072, 


Eng.—Thornett v. Beers, [1919] 1 
K. B: 586; Parsons v. Sexton; 4° CG: 
B. 899, 56 ECL 899, 1386 Reprint 763; 
Fitzgerald v. Iveson, 1 F. & F. 410, 
175 Reprint 786. 
ie B.—Robertson y. Norton, 44 N. 


N. S.—Murray v. Reeves Supply 
Co:,, .[1928]" 2) -DomUR. 873); ) Laurie 
v. Croucher, 23 N. S. 298. 


Ont.—Oldrieve v. Anderson Co., 
Ltd, 35 Ont. L..396, 27 DomlUR 231. 
Grocers’ Wholesale Co. v. Bostock, 
22 Ont. L. 130, 2 OntWN 144, 17 Ont 
WR 129. 


toy en re neue a v. Bell, 3 Sask. L: 


But see Louisiana, Iron, ete., Co. 
v. Galloway, 6 La. A. 218 (inspec- 
tion of goods sold prevents existence 
of the warranty of fitness and of 
any other warranty classified as ex- 
press, and there is no warranty be- 
sides those implied by law). 


“Where goods are sold on inspec- 
tion there is no standard but iden- 
tity, and no warranty implied oth- 
er than that the identical goods sold, 
and no others, shall be delivered. 
The name given to them in the bill 
is then immaterial, because faith was 
placed, not in the name, but in the 
quality and kind discovered on in- 
spection.” Carson v. Baillie, 19 Pa. 
375, 380, 57 AmD 659. 


Soundness.—Louis Pizitz Dry 


Browning v. McNear, 145 Cal. 272, 
78 P 722; Bowman v. Clemmer, 50 
Ind. 103" Harper we Hark Bruit Co; 
100 Kan. 6, 163 P 803; Rinschler 
v. Jeliffe, 9 Daly (N. Y.) 469; Wart 
v. Hoose, 65 Misc. 462, 119 NYS 1107; 
Vanderhorst v. MacTaggart, 3 S. C. 
L. 269, 2 AmD 667. 


[b] Performance.—Parsons 
Sexton, 4.C. B, 899, 56 ECL 899, 136 
Reprint 763. 


[c] Acceptance at reduced price. 
—Where the buyer ordered cabbages, 
and examined the shipment on its ar- 
rival, and, finding them badly heated 
and not of the kind ordered, refused 
to accept them, but afterward took 
them ata reduced price, he purchased 
at his own risk, and was without 
recourse on the seller, Earl v. West- 
fall Commission Co., 70 Ark. 61, 66 
Sw 148. 


[d] Inspection by buyer’s agent 
(1) operates to prevent implication 
of warranties (Louis Pizitz Dry 

. Vv. House of Van Praag, 
Tne sy ah8) Alas eR Sos mod wes oeacOues 
Browning v. McNear, 145 Cal. 272, 
78 P 722; Rockford Wholesale Gro- 
cery Co. v. Stevenson, 65 Ill. A. 609; 
Rosenbush v, Learned, 242 Mass. 297, 
136 NE 341; Jac. Bokenfohr Co., Ltd. 
v. Gross, 177 App. Div. 768, 164 NYS 
887; New York State Monitor Milk 
Pan Co. v. Remington, 41 Hun 218, 
2 UN MSt el Sil ants TO9IIN. oY las peko: 
NE 48]; International Clay Mach. 
Co, v. Oliver Mach. Co., 21 OhNPNS 
425; Oldrieve v. Anderson Co., Ltd., 
oo uOn te. Tl 3.96, 020 som lbs 2ode mao) 
the buyer in such case being under 
an obligation to select an agent who 
is competent and qualified to make 
an adequate examination, or to abide 
by the inspection of such agent as 
he has selected (New York State 
Monitor Milk Pan Co. v. Remington, 
supra; International Clay Mach. Co. 
v. Oliver Mach. Co., supra). 
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at least in the absence of any fraud,®” or where there 
has been a test by him prior to, and as a basis of, 
the sale,®8 or a contractual obligation assumed by 
the buyer to inspect the goods at the time of delivery 
and accept or reject on the basis of the examina- 


[e] Second hand property.—Upon 
the purchase of second hand prop- 
erty with inspection, or opportunity 
to inspect, there is no implied war- 
ranty. McDonald v. Dorfman, (Ark.) 
32 SW (2d) 443. 


{[f] Fitness for purpose.—Dunbar 
'Bros. Co. v. Consolidated Iron-Steel 
Mfg. Co., 23 F.. (2d) 416 [certiorari 
den 277 U. S. 599 mem, 48 SCt 560 
mem, 72 L. ed. 1007 mem]; Cudahy 
Packing. Co. v. Narzisenfeld, 3 F. 
(2d) 567; Dorsey v. Watkins, 151 
Fed. 340; Carleton v. Jenks, 80 Fed. 
937, 26 CCA 265; Perry v. Johnston, 
59 Ala. 648; Burnett v. Stanton, 2 
Ala. 195; Hegarty v. Snow, 1 Hawaii 
198; Horwich v. Western Brewery 
Go: 95 Ws Al 162s Hight: Vv... Bacon, 
P26 Massy <10,) 30 AmR 539%! “Amos 
v. Walter N. Kelley Co., 240 Mich. 
257, 215 NW 397; Deming v. Foster, 

2A SING cle pee e KS) ‘Wart v. Hoose, 65 
Mise. 462, 119 NYS 1107; Interna- 
tional Clay Mach. Co. v. Oliver Mach. 
Co., 21. OhHNPNS 425; Tibbetts v. 
Fairfax, 145 Okl. 211, 292 P 9; Green- 
lee v. Consolidated Oil Co., (Tex. Civ. 
A.) 241.SW 599; Baker v. Latses, 
60 Utah 38, 206 P 553; Robertson 
v. Norton, 44 N. B. 49; Murray v. 
Reeves Supply Co., (N. S.) [1928] 2 
DomLR 873. 


Cg] Merchantability.—Browning 
v. McNear,. 145. Cal. 272, 78 P 722; 
Harper v. Earl Fruit Co., 100 Kan. 
6, 163 P 803; Keeler v. Vandervere, 
5 Lans. (N. Y:.) 513; Showalter v. 
Chambers, 77. W. Va. 720, 88 SE 1072; 
fee note Vv. Beers PEL91 oy 11 KB 
486. 


. [h] Inspection of part of larger 
stock selected therefrom as a sample 
by the purchaser who had an oppor- 
tunity to inspect any or all of the 
stock operated to prevent the im- 
pi canon of warranty. Barnard v. 


Sellogg, 10 Wall. (U. S.) 383, 19 L. 
ed. 987; George v. Crowder, 287 Fed. 
53; Rockford Wholesale Grocery Co. 


v. Stevenson, 65-TIll. A. 609; Hight 
v. Bacon, 126 Mass. 10, 30, AmMR 539; 
Hyland v. Sherman, 3 EK. D. Smith 
@Ne=-Y:) 284; Salisbury v. Stainer, 
19 Wend. (N. Y,) 1593/32: Amb 437; 
Chang Yong Tek v. Santos, 13 Phil- 
ippine 52; Vanderhorst v. MacTag- 
gart, 3S. C. L. 269, 2 AmD 667; Baker 
v.. Latses)) 60° Utah, 38,206. P 553. 
See Browning v. McNear, 145 Cal. 
272, 78 P 722 (inspection of part 
selected by buyer’s agent as sample 
and sent to his principal); Selser 
v. Roberts, 105 Pa. 242, 245, 51 AmR 
205 CCA sale of grain, or other com- 
modity, in bulk, cannot be regarded 
as a sale by sample, simply because 
a portion only is exposed to view. 
If the bulk is thrown open to in- 
spection, the buyer is considered to 
have inspected the bulk, and not to 
have relied upon that only which is 
exposed to view aS a sample. The 
intention of the parties in such case 
is to sell by inspection, not by sam- 
ple’). 

[i] Quality.—Cudahy Packing Co. 
v. Narzisenfeld, 3 F. (2d) 567; Louis 
Pizitz Dry Goods Co. v. House of 
WAneMELAAS lucy ao Ada... lao. » Let 
S 701; Old City Iron Works v. Bel- 
mont, 177 Ark. 223, 7 SW (2d) 772; 
Rayner v. Rees, 58 TH AN, 292; Becker 
v. Brawner, 18 JODY Ne 39; Jac, Boken- 
fohr Co., Lid. v. Gross, 177 App. Div. 
N68, ,164 NYS) 9887; Salisbury ~'v. 
roe Wend: Ne Yor Do. uo 
Thomas v. Cohen, 275 Pa. 
119 A 604; Selser v. Roberts, 
1057, Pa. 0242; iChane “yong, Tek \v. 
Santos, Ps Philippine 52; Showalter 


SALES 


tion.®® 


v. Chambers, 77 W. Va. 720, 88 SE 
1072; Oldrieve v. Anderson Co., Ltd., 
35 Ont. L. 396, 27 DomLR 231. 

[ij] Inspection of sample.—Where 
samples are exhibited to the buyer 
and inspected by him, and where 
goods subsequently delivered on the 
basis of the samples correspond and 
are in conformity therewith, there is 
no implication of warranty as to the 
qualities and characteristics in the 
bulk whose existence and effect was 
determinable upon a reasonable ex- 
amination of the sample. Dunbar 


Bros. Co. v. Consolidated Iron-Steel 
Mfg. Co., 28 F. (2d) 416 [certiorari 
den 277 U. S. 599 mem, 48 SCt 560 


mem, 72 L. ed. 1007 mem]. 


[k] Although careless and incom- 
plete, inspection prevents implication 
of warranty. Barnard v. Kellogg, 10 
Wall. (U. S.) 3838, '19 L. ed. 987; Dun- 
bar Bros. Co. v. Consolidated Iron- 
Steel Mfg. Co., 23 F. (2d) 416 [cer- 
tiorari den 277 U. S. 599 mem, 48 SCt 
560 mem, 72 L. ed. 1007 mem]; Heg- 
arty v. Snow, 1 Hawaii 198; Thomas 
v. Cohen, 275 Pa. 576, 119 A 604; Sel- 
ser v. Roberts, 105 Pa. 242; Vander- 
horst v. MacTaggart, 3 S. C. L. 269, 


2 AmD 667; Thornett v. Beers, [1919] 
1K. B. 486. 
[1] Caveat emptor applies where 


there has been such an examination 
as to prevent implication of war- 
ranty. Dorsey v. Watkins, 151 Fed. 
340; Jac. Bokenfohr Co. v. Gross, 177 
App. Div. 768, 164 NYS 887. 


[m] In Philippines, under Code 
Comm. § 336, providing that “a pur- 
chaser who, at the time of receiving 
the merchandise, fully examines the 
same, shall not have a right of ac- 
tion against the vendor, alleging a 
defect in the quantity or quality of 
the same,’ examination prevents im- 
plication of warranty as to discover- 
able defects. Philippine Mfg. Co. v. 
Go Jocco, 48 Philippine 621. 


57. Hegarty v. Snow, 1 Hawaii 
198; Wiener v. Lincoln Crushed Stone 
Co., 224 Ill. A. 146; New York State 
Monitor Milk Pan Co. v. Remington, 
41 Hun 218, 4 NYSt 181 [aff 109 N. 
Y. 143, 16 NE 48]; Wart vy. Hoose, 
65 Misc. 462, 119 NYS 1107; Robert- 
son v. Norton, 44 N. B. 49. 


[a] Praise of goods by the seller 
does not prevent the result, as to 
exclusion of warranty, usually flow- 
ing from inspection. Moore v. Ko- 
ger, 113 Mo. A. 423, 87 SW 602. 


58. Little-Cleckler Constr. Co. v. 
L. Sonneborns Sons, 17 Ala. A. 216, 
84 S$ 548; Birch vv. Kavanaugh Knit- 
ting Co., 34 App. Div. 614, 54 NYS 
449 [aff 165 N. Y. 617 mem, 59 NE 
1119 mem]. See J. I. Case Plow 
Works v. Niles, etc., Co., 90 Wis. 590, 
63 NW 1013 (test in purchaser’s 
presence excluded implied warranty 
of fitness). 


[al Fitness. — Little-Cleckler 
Constr. Co. v. lL. Sonneborns Sons, 
17 Ala. A. 216, 84 S 548. 

[b] Performance.—Birch v. Kava- 
naugh Knitting Co., 34 App. Div. 614, 
54 NYS 449 [aff 165 N. Y. 617 mem, 
59 NE 1119 mem]. 

59. U. S.—Barnard v. Kellogg, 10 
Wall. 383, 19 L. ed. 987. 

Ala.—Dishman y. Griffis, 16 Ala. A. 
Sen ASN OG 


Ill.—Horwich vy. 
Co., 95 Til. A. 162: 
Kan.—Harper _v. 
100 Kan. 6, 163 P 803 


Western Brewery 


Earl Fruit Co., 


Mich.—Amos_ v. Walter N. Kelley! 


[§ 704 


Moreover, in much the same manner as ac- 
tual inspection or test, the presence of the goods at 
the time of the sale, open and available to inspection 
and examination by the purchaser, prevents the im- 
plication of warranties with regard thereto,®? and 


Co., 240 Mich. 257, 215 NW 397; Sta- 
pak Moher, 200 Mich. 81, 166 NW 

N. Y.—New York State Monitor 
Milk Pan Co. v. Remington, 41 Hun 
218, 4 NYSt 181 [aff 109 N. Y. 143, 
16 NE 48]. 


Pa.—Thomas vy. Cohen, 275 Pa. 576, 
119 A 604. 

[a] Provision permitting inspec- 
tion.—A condition for inspection by 
the buyer of a carload of oranges at 
its destination in Texas after ship- 
ment from California is not incon- 
sistent with a warranty of quality. 
Fay Fruit Co. v. Talerico, (Tex. Civ. 
A.) 69 SW 196. 


[b] Sale subject to inspection and 
acceptance.—Harper v. Harl Fruit 
Co3,1.100' Kaniwn6; 1639P>803sstStacy) ve 
Moher, 200 Mich. 81, 166 NW 849; 
Hyinre v. Cohen, 275 Pa. 576, 119 A 


fo] Executory contract to sell.— 
(1) A contract stipulation for inspec- 
tion, in an executory contract, of 
articles to be furnished in conformi- 
ty with which an opportunity to in- 
spect was given before the sale, and 
an inspection made, 
the matter of the absence of implied 
warranty (Dishman vy. Griffis, 16 Ala. 
A. 381, 77 S 961; New York State 
Monitor Milk Pan Co. y. Remington, 
41 Hun 218, 4 NYSt 181 [aff 109 N. Y. 
148, 16 NE 48]), (2) particularly in 
the case of sales between dealers 
(Amos v. Walter N. Kelley Co., 240 
Mich. 257, 215 NW 397). 


[d] Caveat emptor applies in a 
case where the buyer inspects the 
goods before accepting them, in con- 
formity with a contractual stipula- 
tion for examination. Dishman v. 
Griffis, 16 Ala. A. 381, 77 S 961i; Hor- 
ere Western Brewery Co., 95 Ill. 


[e] Sale of “such as can be used.” 
—Where a sale of bottles was on the 
terms that the seller should ship a 
quantity of bottles, and the buyer 
should then select from the lot such 
as. could be used and appropriate 
them to the contract, and reject the 
rest, examination and selection op- 
erated to prevent the existence of 
any implied warranty as to the char- 
acter of the bottles appropriated by 
the buyer. Horwich v. Western 
Brewery Co., 95 Ill. A. 162. 


60. 'U. Se cmanare v. Kellogg, 10 
Wall. 388, 19 L. ed. 987; Tampa 
Shipbuilding, etc., , Co. .v. -General 
Constr. Co., 43 F. (2d) 309; Dunbar 
Bros. Co. v. Consolidated Iron-Steel 
Mfg. Co., 28 F. (2d) 416 [certiorari 
den 277 U. S. 599 mem, 48 SCt 560 
mem, 72 L. ed. 1007 mem]; Cudahy 
Packing Co, v. Narzisenfeld, 3 F. (2d) 
567; Dodge v. Dickson Mfg. Co., 113 
Fed. 218,51 CCA t75; Reynolds jv. 
Palmer, 21 Fed. 433. 


» Ala.—Perry v. Johnston, 59 Ala. 
648; Dishman v. Griffis, 16 Ala. A. 
381, 77 S 961. 

Ark.—McDonald v. Dorfman, 32 
SW (2a) 443; National Cotton Oil Co. 
v.' Young, 74 Ark. 144, 85 SW 92, 109 
AmSR 71. 


Cal.—Byrne v. Jansen, 50 Cal. 624; 
Moore v. McKinley, 5 Cal. 471; ‘Alex- 
nash v. Stone, 29 Cal. A. 488) 156 P 


Colo.—Young v. Plattner Impl. Co., 
41 Colo. 65, 91 P 1109. 

Ga.—Moultrie Repair Co. Va eee 
120 Ga. 730; 48 SE 143. 


Hawaii.—Hegarty v. Sriow, 1 Ha- 


' For later cases, developments ena changes in the law see Annotations, same title and section number.’ 


was binding on- 
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, 
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even though no inspection is actually made,*! at least 


SALES 


where the seller resorts to no artifice to prevent a 


waii 198. 


Ill.—Telluride Power Transmis- 
sion Co. vy. Crane Co., 208 Ill. 218, 70 
NE 319 [aff 103 Ill. A. 647]; Martin 
Ver Roehm, 92 Ill A. 87; Rockford 
Wholesale’ Grocery Co. v. Stevenson, 
65 Ill. A. 609. But see Wiener v. 
Lincoln Crushed Stone Co., 224 Tll. A. 
146 (refusing to set aside a verdict 
for the buyer based on implication 
of warranty where the property was 
present before the parties at the time 
of sale, although so piled that casual 
observation would not reveal the de- 
fects, to do which would involve con- 
siderable labor and trouble). 

Ind.—Davis v. Murphy, 14 Ind. 158; 
Humphreys v. Comline, 8 Blackf. 516. 
See Buchanan v. Caine, 57 Ind. A. 
274, 106 NE 885 (dictum to the ef- 
fect the opportunity to inspect pre- 
cludes implication of warranty and 
sets in operation the rule of caveat 
emptor). 

Iowa.—Rhynas v. Keck, 179 Iowa 
422, 161 NW 486; Burnett v. Hensley, 
118 Iowa 575, 92 NW 678. 

La.—Szymanski v. Urquhart, 5 La. 
Ann. 491; Richardson v. Jones BF 
La. Ann. 389. 

Me.—White v. panes 
344,175, 32. LRA. 53 

Md.—Horner y. gett es 71 Mad. 
CLO eA OO 27 so Evatt AVe ‘Boyle, 5 
Gill & J. 110, 25 AmD 276. See Tay- 
mon v. Mitchell, 1 Md. Ch. 496 (dic- 
tum to same effect). 

Mich.—Remy v. Healy, 161 Mich. 
266, 126 NW 202, 29 LRANS 1389, 21 
AnnCas 74, 


Minn.—Anderson v. Van Doren, 142 
Minn. 237, 172 NW 117. 

Miss.—Gerard Motor Co, vy. Mc- 
Bachern, 150 Miss. 437, 116 S 816. 

Mo.—Moore v. Koger, 113 Mo. A. 
423, 87 SW 602. 
ae H.—Deming vy. Foster, 42 N. H. 


88 Me. 367, 


N. Y.—Gentilli v. Starace, 133 N. 
Y. 140, 30 NE 660; Keeler v. Vander- 
vere, 5 Lans. 313. See Rinschler v. 
Jelifte, 9 Daly 469 (dictum:to same 
effect). 

Or.—Horn v. Elgin Warehouse Co., 
96 Or. 403, 190 P 151; Morse v. Union 
21° Ori 289528 "PP 2); 
14 LRA 157. 

Pa.—Seully v. Miller, 29 LegInt 
230; Matthews v. Hartson, 3 Pittsb. 
86. 


S. C.—Sullivan v. Huff, 24 S. C. 
Carnochan v. Gould, 17 8. Gc. L. 
19 AmD 668. 

Tex.—Seby v. Craven Lumber Co., 
(Civ, A.) 239 SW 1098. 


Vt.—Badger v. Whitcomb, 
125, p81 HAO le 

W. Va.—Showalter v. Chambers, 77 
W. Va. 720, 88 SE 1072; Watkins v. 
Angotti, 65 W. Va: 193, 63 SE 969; 
Hood v. Bloch, 29 W. Va. 244, 11 
SE 910. 

Wis,—T. B. Scott Lumber Co. v. 
Hafner-Lothman Mfg. Co., 91 Wis. 
667, 65 NW 513. See Getty v. Roun- 
tree, 2 Pinn. (Wis.) 379, 54 AmD 138 
(dictum to same effect). 


Eng.—Jones vy. Just, L. R. 3 Q. B. 
197; Smith v. Baker, 40 L. T. Rep. 
Ne S26. 

N. B.—Peters v. 
B. 284. 

N. S.—Higgins v. 
135. 

Ont.—Borthwick v. Young, 12 Ont. 
AS Cis eee 

“The principles applicable to sales 
of personal property when the buyer 
has had an opportunity to examine 
before buying may be stated as fol- 
lows: The iyer must avail him- 


348; 
179, 


66 Vt. 


Hamilton, 19 N. 


Clish, 34 N. S. 


self of opportunity and make reason- 
able use of his senses to discover 
defects. Failing to do this, he is 
without just cause of complaint if 
the article purchased is blemished 
with defects, the existence of which 
could have been ascertained, had he 
performed his duty. No agreement 
of the seller to warrant against such 
defects will be implied.’ Moore v. 
Aas 113° Mor vA. 423,)) 87) Sw 1602, 


[a] Goods “inaccessible” to buy- 
er.—(1) Civ. Code § 1771, as to im- 
plied warranty of merchantability of 
merchandise inaccessible to buyer’s 
examination, cannot apply to a case 
where the buyer assisted in_ taking 
an inventory of the goods. Monahan 
v. Watson, 61 Cal. A. 417, 214 P 1001. 
(2) That the goods were twelve miles 
distant from the place of sale does 
not amount to a showing that the 
goods were “inaccessible to the ex- 
amination of the buyer’ within Civ. 
Code § 1771. Bailey Trading Co. v. 
Levy, 72 Cal. A. 339, 237 P 408. 


[b] Merchantability.— National 
Cotton Oil Co. v. Young, 74 Ark. 144, 
85 SW 92, 104 AmSR 71, 4 AnnCas 
1123; Showalter v. Chambers, 77 W. 
Va. 720, 88 SE 1072; T. B. Scott Lum- 
ber Co. v. Hafner-Lothman Mfg. Co., 
91 Wis. 667, 65 NW 513. 


[ec] Quality.—Telluride Power 
Transmission Co. v. Crane Co., 208 
218,70 NE 319) fafi-103) Tt. A. 

Rhynas v. Keck, 179 Iowa 422, 

; Hyatt v. Boyle, 5 Gill 
& J. (Md.) 110, OS AmD 276; Remy 
v. Healy, 161 Mich. 266, 126 NW 202, 
29 PIECAIN Seote oy. AnnCas 74; Ger- 
ard Motor Co. v. McHMachern, 150 
Miss. 437, 116 S 816; Seby v. Craven 
Lumber Cor,” (Dex.,(Civs A.) 9259" SW 
1093; Showalter v. Chambers, 77 W. 
Va. 720, 88 SE 1072. 


{[d] Sale by sample under Uniform 
Sales Act.—An opportunity for_in- 
spection may prevent the implica- 
tion of the warranty under section 
sixteen clause 3 of the Uniform Sales 
Act, providing that if, in a sale of 
goods by sample, the seller is a deal- 
er in goods of that kind there is an 
implied warranty .that the goods 
shall be free from any defect ren- 
dering them unmerchantable which 
would not be apparent on reasonable 
examination of the sample. Dunbar 


Bros. Co. v. Consolidated Iron-Steel 
Mfg. Co., 23 F. (2d) 416 [certiorari 
den 277 'U. S. 599 mem, 48 SCt 560 


mem, 72 L. ed. 1007 mem]. 


[e], Possible exceptions.—It has 
been stated that there may possibly 
be an exception to the text rule where 
the seller is the manufacturer or 
grower, or the vendor of articles in- 
tended for consumption as_ food. 
Remy v. Healy, 161 Mich. 266, 126 
NW 202, 29 LRANS 139, 21 AnnCas 
74. 

{f] Fitness 
v. Dickson Mfg. Co., 


for purpose.—Dodge 
113 Fed. 218, 51 


CCA 175; National Cotton Oil Co. v. 
Young, 74 Ark. 144, 85 SW 92, 104 
AmSR “71, 4° AnnCas (1123).  Hum- 
phreys v. Comline, 8 Blackf. (Ind.) 


516; Rhynas v. Keck, 179 Iowa 422, 
161 NW 486; Burnett v. Hensley, 
118 Iowa 575, 92 NW 678; White v. 
Oakes, 88 Me. 367, 34 A 175, 382 LRA 


592; "Horner v. Parkhurst, Tle Mids 
110, MUTA 102K) -Elyatt uv. aBoyleynd 
Gill & J. (Md. ) 110, 25. AmD 276; 
Remy v. Healy, 161 Mich. 266, 126 


NW 202, 29 LRANS Ht Orc AnnCas 
74; Seby v. Craven Lumber Co. + (Tex, 
Civ. A.) 259 SW 1093. : 


[gz] Soundness.—Rhynas v. Keck, 
179 Iowa 422, 161 NW 486; Sullivan 
v. Huff, 24 S: (C3482 

[h] Goods in warehouse.—Where 
the subject matter of a prospective 
sale was stored in a warehouse, to 


fair examination. 


‘tion as 
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62 The mere fact that an examina- 


which the buyer went and called for 
such a quantity of the goods as he 
himself chose, to be examined by him, 
having the privilege of requesting all 
of the goods had he desired, and 
where the buyer, after such examina- 
tion as he cared to make, bought the 
whole lot, there was no warranty im- 


plied. Cudahy Packing Co. v. Nar- 
zisenfeld, 3 F. (2d) 567. 
[i] Stockholder resident near fac- 


tory and others living nearby, who 
were shown through the factory and 
afforded ample opportunity to inspect 
the machinery therein contained were 
not entitled to the benefit of an im- 
plied warranty of the chattels when 
they joined in purchasing the plant. 
Sullivan v. Huff, 24 S. C. 348. 


{j] Inspection of like articles.— 
There is no implied warranty of fit- 
ness in the sale of a machine where 
the buyer has an opportunity to in- 
spect a Similar machine known to him 
to be in operation in the same city. 
Curran v. Hauser, 4 OhS&CP 449 [rev 
on other grounds 8 OhS&CP 495, 5 Oh 
NP 224]. 

{k] Variety.—Hor Elg 
Warehouse Co., 96 Obs 403, vi90 P 151. 

[1] Duty of due care.—‘‘Where a 
purchaser is put upon inquiry as to 
the quality of the thing offered for 
sale, he is bound to know what is dis- 
coverable in regard thereto by the ex- 
ercise of ordinary care, and he can- 
not ‘close his eyes to defects which. 
are before him, or to information 
which is at hand.’” Ross v. North- 
rup, 156 Wis. 327, 144 NW 1124, 1127. 


[m] Letter urging inspection.— 
Where the buyer asked a warranty of 
the! goods, to -which the seller re- 
sponded, :+stating his opinion of the 
quality of thé: goods but urging the 
buyer to send an expert to make an 
inspection, but the buyer was satis- 
fied with the expressions of ‘the sell- 


.er’s belief and did not comply with 


the request, there was no implied 
warranty, covering defects readily as- 
certainable on mere inspection. Szy- 
manski v. Urquhart, 5 La. Ann. 491, 


[In] Caveat emptor applies when 
opportunity. of inspection operates to 
prevent \implication of warranty. 
Tampa Shipbuilding, etc., Co. v. Gen- 
eral Constr. Co., 43 F. (2d) 309; Remy 
v. Healy, 161 Mich. 266, 126-NW 202, 
29 LRANS 139, 21 AnnCas 74, 


{o] Opportunity to inspect grow- 
ing crop.—Davis v. Murphy, 14 Ind. 


[p] Packing fine apples on top of 
a barrel did not give rise to an im- 
plied warranty that the contents of 
the barrels were of the same quality 
throughout, where the buyer, who was 
aware of the prevalent custom of thus 
placing the choicer goods, had an op- 
portunity to make as full an inspec- 
he chose. Borthwick  v. 
Young; 12 Ont, A. 671. 

61. See cases supra note 60. 

Beyer Cal.— Byrne v. Jansen, 50 Cal. 

Hawaii.—Hegarty v. Snow, 1 Ha- 
waii 198. 

Ill._—Telluride Power Transmission 
Co. v. Crane Co., 208 Ill. 218, 70 NE 
319 [aff 103 Ill. A. 647]. > 

La.—Richardson v. Johnson, 1 La. 
Ann. 389. 

Me.—White v. Oakes, 88 Me. 367, 
34 A 175, 32 LRA 592. 

Mich.—Remy v. Healy, 161 Mich. 
266, 126 NW 202, 39 LRANS 139, 21 
AnnCas 74. 

N. Y.—Gentilli v. Starace, 133 N. 
NG 40 30 NE 660. 

Or.—Morse v. Union Stock-Yard 
Co., 21 Or. 289, 28 P 2, 14 LRA 157. 
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tion would be attended with some inconvenience®? 
or would consume considerable time*®* does not avoid 
the operation of the rule;®® in order to be thus ef- 
fective an inspection must. be wholly impracticable.*® 
Thus the faet that goods sold are packed in closed 
containers at the time of the sale does not conclusive- 
ly negative the existence of such an opportunity for 
inspection as will prevent implication of warranty.°7 


Effect of obvious or latent character of defect. As 
to a defect which is obvious and apparent, inspection 
or the opportunity to inspect operates to prevent the 
umplication of warranty,®® and the same is true as 
to any latent defect discoverable by ordinary exami- 
The relation of the parties and the nature 
of the transaction may be such that, regardless of 


nation.®® 
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Pa.—Matthews v. Hartson, 3 Pittsb.{ the carrier does not operate thus. 


86. 


S. C.—Carnochan v. Gould, 17 S. C. 
LE. 179, 19 AmD 668. 

Vt.—Badger v. Whitcomb, 
125, 28 A 877. 

Wis.—T. B. Scott Lumber Co. v. 
Hafner-Lothman Mfg. Co., 91 Wis: 
667,65 NW 513: 

Se Sr eda Vell gla mere eG)anckss 

N. S.—Higgins v. 
135. 

63. U. S—Barnard y. Kellogg, 10 
Wall. 383, 19 L. ed. 987; Reynolds v. 
Palmer, 21 Fed. 433. 

Ala.—Dishman v. Griffis, 16 Ala, A. 
381, 77 S 961. 

Cal.—Byrne v. Jansen, 50 Cal. 624; 
Bailey Trading Co. vy. Levy, 72 Cal. A. 
3o9; aot. E408: 


Md.—Hyatt v. Boyle, 
110, 25 AmD 276. 

Mich.—Remy v. Healy, 161 Mich. 
266, 126 NW 202, 39 LRANS 139, 21 
AnnCas 74, 

N. Y.—Hargous v. Stone, 5 N. Y. 
73. 

Pa.—Selser v. Roberts, 105 Pa. 242. 

[a] Distance.—The fact that goods 
were located at the time of sale 
twelve miles distant from where the 
sale took place was not of itself suf- 
ficient to negative a claim that there 
was an opportunity for inspection. 
Bailey Trading Co. v. Levy, 72 Cal. 
An 339; 237 P 408. 

64, Barnard v. Kellogg, 10 Wall. 
(U. S.) 388, 19 L. ed. 987; Dishman 
v. Griffis, 16 Ala,.A., 381, 77 S 961; 
Bailey Trading Co. v. Levy, 72 Cal. A. 
339, 237 P 408; Remy v. Healy, 161 
Mich. 266, 126 NW 202, 29 LRANS 
TO ye2L AnnCas 74. 

65. See cases supra notes 63, 64. 


66. U. S.—Barnard v. Kellogg, 10 
Wall. 383, 19 L. ed. 987. 

Cal.—Bailey Trading Co. v. Levy, 
72 CaliwA, 3839; 237 (Pr 408, 

Mid.—Hyatt v. Boyle, 5 Gill & J. 
110, 25 AmD, 276: 

Mich.—Remy v. Healy, 161 Mich. 
266, 126 NW 202, 29 LRANS 139, 21 
AnnCas 74. 

N. Y.—Hargous v. Stone, 5 N. Y. 73. 

[a] Possession of carrier.—If 
goods sold have been delivered to and 


66 Vt. 


Clish, 34 N. S. 


5 Gill & J. 


accepted by a carrier in such a man- | 


ner as to be completely, effectually, 
and exclusively in the possession and 
control of the carrier, no longer sub- 
ject to be interfered with until the 
completion of the journey, that cir- 
cumstance tends strongly to show 
that examination is impracticable, 
but the mere fact that it is delivered 
to a carrier, without the other cir- 
cumstances giving rise to existence 
of complete and exclusive control by 


Bailey Trading Co. v. Levy, 72 Cal. 
A. 339, 237 P 408. 


67. Byrne v. Jansen, 50 Cal. 624; 
Moore vy. McKinlay, 5 Cal. 471; Hum- 
phreys v. Comline, 8 Blackf. (Ind.) 


56s” Hyattry: Boyle, 5 Gill & J. (Md.) 
110, 25 AmD 276. But see American 
Soda Fountain Co. v. Medford Gro- 
cery Co., 128 Or. 83, 262 P 939 (where 
goods so packed are of such a na- 
ture that they will spoil if not used 
immediately after the opening of 
their containers, their presence is not 
equivalent to availability for inspec- 
tion and caveat emptor does not ap- 
ply). 

[a] In Louisiana Civ. Code art 
2521, providing that “apparent de- 
fects, that is, such as the buyer might 
have discovered by simple inspection, 
are among the number of redhibitory 


vices,”’. is inapplicable where the ar- 
ticles sold are contained in boxes, 
bags, barrels, or packages, which 


must be opened to permit inspection 
and diScovery of defects. Hunting- 
ton v. Lowe, 3 La. Ann. 377; Barkley 
v. Burguieres Co., 7 La. A. 39 [aff 165 
Wagan Lomo vol. 

68. U. S.—Carleton v. 
Fed. 937, 26 CCA 265. 

Ala.—Hafer v. Cole, 176 Ala. 242, 
DURST ite 

Ga.—Ragsdale v. Shipp, 108 Ga. 817, 
34 SE 167; Hoffman v. Oates, 77 Ga, 
701; Reeves Tractor, etc., Co. v. Bar- 
row, 30 Ga. A. 420, 118 SE 456. 


Jenks, 80 


La.—Fee v. Sentell, 52 La. Ann. 
1957, 28 S 279° Szymanski ‘v.- Ur- 
quhart, 5 La. Ann. 491; Huntington 


v. Lowe, 3 La. Ann, 377; Richard- 
son v. Johnson, 1 La. Ann. 389. 


Mass.—Bradt v. MHollaway, 
Mass. 446, 136 NE 254. 

Mo.—Berger Mfg. Co. v. Crites, 178 
Mo. A. 218, 165 SW 1163; Moore v. 
Koger, 113 Mo. A. 423, 87 SW 602. 


Philippine-—Chang Young Tek vy. 
Santos, 13 Philippine 52. 

S. C.—Southern Iron, etc., Co. v. 
Bamberg, etc:., R..Co., 151 S.C. ,506, 
149 SE 271; Woody. Ashe, 34 SiC, 
L. 64; Habersham v. Rodrigues, 28 
S.C... 394:\ Stucky v.~Clyburn, 2:5 
SiiCaala so. 34 AmD 590; Garnochan 
v. Gould, Pe RS iGhau 179, 19 AmD 668; 
Vanderhorst v. MacTaggart, Sh Se Cy 
L. 269, 2 AmD 667. 


And see supra text and notes 63-65. 


“Tt is incumbent on the buyer to 
discover all such defects as are dis- 
coverable on simple inspection of the 


242 


thing he buys.’ Fee v. Sentell, 52 
La. Ann. 1957, 28 S 279, 282. 
[a] Sufficiency of inspection.— 


Where a purchaser of seed oats mere- 
ly opened one of several sacks, and 
taking a handful of the oats, noticed 
the size and color before turning them 
over to his servant to be sown, and 
there was a large quantity of mus- 
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any question of inspection, there is no warranty coy- 
ering latent defects;*° or the circumstances may be 
sufficient to amount to a waiver of warranty of such 
defects by inspection and acceptance after consum- 
mation of the sale.*? 
rules, the effect of inspection to prevent the coming 
into existence of any warranty against latent defects 
under circumstances of such a nature that, but for 
inspection, there might be a warranty implied, has 
received some support;*” 
has, however, been arrived at?® and the rule with re- 
spect to inspection and opportunity to inspect quali- 
fied so as to negative implication of warranty only 
as to matters discoverable upon a reasonable exam- 
ination,’* mere presence of the goods with oppor- 


Independent of either of these 


the contrary conclusion 


tard seed evenly ‘distributed through 
the oats, whi was readily distin- 
guishable on spreading the oats thin- 
ly on any flat surface or even on the 
hand, a finding that the purchaser 
made a reasonable examination, and 
that such foreign seeds were not dis- 
coverable, was not justified. Bell v. 
Mills, 68 App. Div. 531, 74 NYS 224. 


Known defects see supra § 703. 


69. Reeves Tractor, . ete., Co. Va. 
Barrow, 30 Ga. A. 420, 118 SE 456. 


70. See infra § 718. 
71. See infra §§ 774-786. 
72. White v. Oakes, 88 Me. 367, 34 


A 175, 32 LRA 592; Rinschler v. Je- 
liffe, 9 Daly (N., Y.) 4693 Wart ve 
Hoose, 65 Misc. 462, 119 NYS 1107; 
Lord v. Grow, 39 Pa. 88, 80 AmD 504: 
Higgins v. Clish, 34 N. S. 135. See 
Morse v. Union Stock-Yard Co: 2Or8 
289, 28 P 2, 14 LRA 157 (dictum to 
the effect that an opportunity for in- 
spection prevents a warranty arising 
as to latent defects, at least if the 
seller is neither grower nor manufac- 
turer); Hood v. Bloch, 29 W. Va. 244, 
11 SE 910 (dictum to same effect). 


[a] In Porto Rice under Code of 
Commerce art 336, providing that “a 
purchaser who, at the time of receiv- 
ing the merchandise carefully exam- 
ines the same, shall have no right of 
action against the vendor, alleging a 
defect in the quantity or quality of 
the merchandise,” the difficulty of dis- 
covery and the latent character of 
defects have not been recognized by 
the legislature as grounds for distine- . 
tion and do not affect the operation 
of the statute. Marin v. Alps Drug 
Co., 32 Porto Rico 51. 

73. See cases infra notes 74-76. 


74. La—Stracener v. Nunnally 
Bros. Motor Co., 11 La. A. 541, 121 S 
CLE 2 3eSe ote 

Mo.—Boston v. Alexander, 185 Mo.. 
Aa 6 Lt OS Wee bs82. .iSinnamonesy. 
Moore, 161 Mo. A. 168, 142 SW 494. 


N. C.—Ashford vy. H. C. Schrader 
Co., 167 N. Cy 45, 88 SE 29. 

Ss. C.—Standard Boiler, ete., Co. v.. 
Brock, 112, S. C. 323, 99 SE 769; Sand- 
ers v. D. Landreth Seed Cosy 100 S. Cc. 
389, 84 SE 880. 

Wash.—Gilpatrick v. Downie, 143 
Wash. 671, 255 P 1028, 52 ALR 1533. 


Eng.—Mody v. Gregson, L. R. 4 
Exch. 49; Jones v. Bright, 5 Bing. 
533, 15 HCL 708, 130 Hentint TLET. 
But see Jones v, AAD by, 1885 (8) CA), 18} 
197 (dictum to the effect that an op- 
portunity for inspection prevents a 
warranty arising as to latent defects, 
at least if the seller is neither grow-- 
er nor manufacturer). 


See Procter v. Atlantic Fish Co., 
208 Mass. 351, 94 NE 281 (that spe- 
cific goods sold were inspected by 
the buyer does not prevent him from 
relying on their description as a war- 
ranty if the difference between the- 


For later cases, developments and changes in the law see Annotations, same title and section number, — 


§ 704] 


tunity for inspection not being deemed conclusive of 
the absence of implied warranty,’® and if the cir- 
cumstances are such that, from the nature of the 
goods and the buyer’s state of knowledge, an exami- 
nation will not reveal the facts as to the property, 
an inspection does not operate to prevent the impli- 
cation of a warranty.*® Where, however, it is a term 
in the sale that the buyer shall examine the goods be- 
fore making the purchase, such examination prevents 
any warranty arising even as to latent defects;** 
and a like result is reached where the buyer who 
purchases after inspection has expert knowledge of 
property of the class sold.78 


Buyer’s inability to understand the character of 
the property from an inspection thereof is immate- 
rial,*® at least where the seller is not aware that the 
ate is unable to do so*® and practices no fraud on 

Wes 


_If seller prevents examination he warrants against 
the defects discoverable upon such inspection which 
are not in fact discovered.*? 


Inspection after consummation of sale. However, 
no inspection after the sale has become complete 
prevents the existence of an implied warranty. 


Failure to inspect induced by seller’s conduct. If 
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the buyer, having an opportunity for inspection, is 
induced to refrain therefrom by conduct of the seller 
calculated to quiet his vigilance, the usual effect of 
an opportunity for inspection®+ does not result,*° 
even though the character of the goods be obvious 
and apparent upon mere inspection.*® 


Inspection of production process. An inspection 
may operate to exclude implication of warranty 
where the thing inspected is not the actual property 
itself, but the process of producing such property, 
when the character of the property is dependent on 
matters discoverable by such an examination;*’ the 
opportunity to inspect must, however, in order to 
prevent implication of warranty, be an opportunity 
to inspect the goods actually constituting the subject 
matter of the sale,*® and it is not sufficient for this 
purpose that the buyer has had an opportunity to in- 
spect the process by which such goods are to be pro- 
duced.’® 

Estoppel to deny inspection. If the buyer by his 
conduct estops himself to deny that he has made an 
examination which he was under a duty to make, 
such a circumstance effectually precludes the claim 
of implied warranty.°° 

Under provisions of Uniform Sales Act®! and of 
the Sale of Goods Act®? if the buyer has examined 


goods and their description was not 
and could not have been detected on 
the inspection). 


And see cases infra notes 75, 76. 


Under provisions of: 
Sale of Goods Act see infra note 92. 
Uniform Sales Act see infra note 91. 


75. Boothby v. Scales, 27 Wis. 626. 


76. Jones v. George, 56 Tex. 149, 
42 AmR 689, 61 Tex. 345, 48 -AmR 
280; Gilpatrick v. Downie, 143 Wash. 
671, 255 P 1028, 52 ALR 1533; Booth- 
by v. Scales, 27 Wis. 626; Merriam 
v. Field, 24 Wis. 640. 


[a] Test.—Where inspection is to 
be by test, the making of the test 
does not prevent implication of war- 
ranties as to latent defects not dis- 
coverable upon a reasonable test. 
Barrett Co, v. Panther Rubber Mfg. 
Co., 24 F. (2d) 329. 


77. Barnard v. Kellogg, 10 Wall. 
QUsaSDSS30. 19s edi 98; whtorwich) 
v. Western Brewery Co., 95 Ill. A. 


162; Farrell v. Manhattan Market Co., 
198 Mass. 271, 84 NE 481, 126 AmSR 
436, 15 LRANS 884, 15 AnnCas 1076. 


[a] Bargain counter.—Where the 
goods sold are bought from a bar- 
gain counter so as to give rise to a 
reasonable inference that the pur- 
chase is to be made upon examina- 
tion and selection, there is no war- 
ranty implied as to latent defects. 
Farrell v. Manhattan Market Co., 198 
Mass. 271, 84 NE 481, 126 AmSR 436, 
15 LRANS 884, 15 AnnCas 1076. 


78. Dorsey v. Watkins, 151 Fed. 
340. 

79. Horn v. Elgin Warehouse Co., 
96 Or. 403, 190 P 151. 

80. Horn v. Elgin Warehouse Co., 
supra. 

81. Horn v. Elgin Warehouse Co., 
supra. 


82. Rhynas v. Keck, 179 Iowa 422, 
161 NW 486. 

83. Whitaker v. McCormick, 6 Mo. 
A. 114; Seefus v. De Vaughn, 108 
Nebr. 628, 188 NW 285, 236. 

“Plaintiff further contends that the 
defendant had full opportunity to in- 
spect the bulk of the corn and, in 
fact, did so inspect it, and that, hav- 
ing had equal opportunity to judge 
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its qualities with the plaintiff, no im- 
plied warranty would arise. Such in- 
spection, however, did not precede 
the. making of the contract. It ap- 
pears only that when the defendant 
called for delivery of the corn he and 
his helper placed the corn in sacks 
for shipment, but this was after the 
contractual relations between the 
parties ha‘d been consummated. 
Whether or not defendant received 
such information from his observa- 
tion of the condition of the corn as 
he handled it, as to have given rise 
to a waiver of any warranty by his 
accepting it in such known condition, 
is not in the case.” Seefus v. De 
Vaughn, supra. 


84. See supra text and note 60. 


85. Huntington v. Lowe, 3 La. 
Ann. 377. 

86. Huntington v. Lowe, supra, 

87. O. L. Gregory Vinegar Co. v. 


National Fruit Canning Co., 167 Ark. 
435, 268 SW 598. 


88. O. L. Gregory Vinegar Co. v. 
National Fruit Canning Co., supra. 


s9. O. L. Gregory Vinegar Co. v. 
National Fruit Canning Co., supra. 


90. J. F. Donahoo Co. v. Reliance 
Equipment Co., 201 Ala. 422, 78 S 800. 


[a] Buyer’s representation that 
agent has been sent to inspect.— 
Where defendant agreed to sell a 
hoisting engine of a certain type and 
capacity “subject to inspection,” and 
plaintiff wrote that a third person 
had gone to inspect the engine, and 
a week later wrote, ordering it to be 
shipped, and it was shipped in reli- 
ance on presumption that it had been 
inspected, plaintiff was estopped to 
claim that it was shipped under war- 
ranty. J. F. Donahoo Co. v. Reliance 
Equipment Co., 201 Ala. 422, 78 S 800. 


91. U. S—Barrett Co. v. Panther 
Rubber Mfg. Co., 24 F. (2d) 329; Dun- 
bar Bros. Co. v. Consolidated Iron- 
Steel Mfg. Co., 23 F. (2d) 416 [cer- 
tiorari den 277 U. S. 599 mem, 48 SCt 
560 mem, 72 L. ed. 1007 mem]; Cuda- 
hy Packing Co. v. Narzisenfeld, 3 F. 
(2d) 567. ; 

Mass.—Rosenbush v. Learned, 242 
Mass. 297,136 NE 341; Bradt v. Hol- 
laway, 242 Mass. 446, 186 NE 254. 


Minn.—Lowry Coffee Co. v. Andre- 
sen-Ryan Coffee Co., 153 Minn. 498, 
190 NW 985. 


N. Y.—Rinaldi v. Mohican Co., 225 
Nee Yor d03 20 ONiB Aras 


Oh.—International Clay Mach. Co. 
v. Oliver Mach. Co., 21 OhNPNS 425. 


Or.—American Soda Fountain Co. 
v. Medford Grocery Co., 128 Or. 83, 
262 P 939. 


Pa.—Thomas y. Cohen, 275 Pa. 576, 
119 A 604. 


[a] Effect on common-law rule.— 
The provision as to examination in the 
Uniform Sales Act alters the com- 
mon-law rule as to the effect thereof 
so as to leave inspection an import- 
ant but not a conclusive element in 
the implication of warranty, its func- 
tion being to aid in the determination 
of whether there was such reliance 
on the part of the buyer as to give 
rise to an implied warranty. Keen- 
any v. Cherry, 47 Ro. 125 lst ARs 09. 


Wallis v. Russell, [1902] 2 Ir. 
585; Thornett v. Beers, [1919] 1 K. 
B. 586; Murray v. Reeves Supply Co., 
(N. 8S.) [1928] 2 DomLR 8738; Grocers’ 
Wholesale Co. v. Bostock, 22 Ont. L. 
130, 2 OntWN 144, 17 OntWR 129; 
Spencer v. Newfoundland Clothing 
Co., 9 Newfoun'dl. 505. 


[a] Effect on common-law rule.— 
(1) The provision of the Sale of Goods 
Act with reference to examination, 
being appended as a proviso to § 14 
subs 2, changed the common law so 
as to make neither opportunity for 
examination nor actual examination 
preclude the implication of warranty 
under § 14 subs 1 (Wallis v. Russell, 
[1902] 2 Ir: 585; Spencer v. New- 
foundland Clothing Co., 9 Newfoundl. 
505), (2) and further, being expressed 
in terms of actual examination only, 
changes the common law so as to 
make an opportunity to examine in- 
Operative to destroy implication of 
warranty under § 14 subs 2 (Thornett 
v. Beers, [1919] 1 K. B. 486; Wallis 
v. Russell, supra; Spencer v. New- 
foundland Clothing Co., supra), (3) 
but does not, however, require that 
a full inspection shall have been 
made, it being sufficient that there is 
some inspection coupled with the ex- 
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the goods there is no implied warranty as regards 
defects which such examination ought to have re- 


vealed. 


[§ 705] (4) Effect of Existence of Express War- 
The rule has been declared 
to be that resort can be had to an implied warranty 
only in the absence of an express warranty®* upon 
the subject,®® and there is authority unequivocally 


ranties in Contract.®? 


proclaiming that wherever there is 


istence of facilities for full inspec- 
tion (Thornett v. Beers, supra). 


93. Exclusion of: 

Implied warranties .of motor vehicles 
see Motor Vehicles § 333. 

Oral warranty by express warranty 
see supra § 696. 

Warranty from affirmation by formal 
warranty see supra § 685. 


94. Ala.—Holt Lumber Co. _ v. 
Givens, 196 Ala. 640, 72 S 257. See 
Louis Pizitz Dry Goods Co. v. House 
of Van Praag, Inc., 219 Ala. 183, 121 
S701 (where existence of express 
warranty removed necessity for con- 
sideration of any implied warranty). 


Ark.—Elder Grocery Co. v. Apple- 
gate, 151 Ark. 565, 237 SW 92. 


Ga.—Moultrie Repair Co. v. Hill, 
120 Ga. 730; 48 SE 143; Malsby v. 
Young, 104 Ga. 205, 30 SH 854; John- 
son v. Latimer, 71 Ga. 470; Barber 
v. Singletary, 13 Ga. A. 171, 78 SE 
1100; Hawley Down Draft Furnace 
Co. v. E. Van Winkle Gin, etc., Works, 
4 Ga. A. 85, 60 SH 1008. 


Ky.—Glover Mach. Works v. Cooke- 
JEuUICon Coal Co.,f dite: Kye 6d, Low 
Sw 516. 


Me.—Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874. 


Mo.—Advance Rumely Thresher 
Co. v. Briggs Hardware Co., 202 Mo. 
A. 603, 206 SW 587 


Ss. C.—Murray Co. v. Peacock, 117 
S. C. 384, 109 SE 121. 


[a] Reason for rule.—‘‘The maxim 
of the common law, ‘expressum facit 
cessare tacitum’ embodies the prin- 
ciple.” Johnson vy. Latimer, 71 Ga. 
470, 475 j 

95. Elder Grocery Co. v. Apple- 
gate, 151 Ark. 565, 237 SW 92; John- 
son v. Latimer, 71 Ga. 470; Barber 
v. Singletary, 13 Ga. A. 171; 78 SH 
1100; Stimpson Computing Scale Co. 
vie Taylor, AMG Ay Ale DOds. Glivssht. Lie 
Hawley Down Draft Furnace Co. v. 
Van Winkle Gin, etc., Works, 4 Ga. 


A. 85, 60 SH 1008; Glover Mach. 
Works v. Cooke- Jellico Coal Co., 3 
Ky. | 675,,: 191), SW 1516 Advance 


Rumely Thresher Co. v. Briggs Hard- 


ware Co., 202 Mo. A. 603, 206 SW 
587. 

96. Ala.—tLittle-Cleckler Constr. 
Co. v. L. Sonnenborns Sons, 17 Ala. 


A. 216, 84 S 548. 


Ga.—Brooks Bros. Lumber Co. v. 
J. I. Case Threshing Mach. Co., 136 
Ga. 754, 72 SE 40; Elgin Jewelry 
Co. v. Estes, 122 Ga. 807, 50 SE 939; 
Camp v. Clarkesville Fdy., etc., 
Works, 30 Ga. A. 298, 117 SE 660; 
Thompson v. Cordele Motor Car Co., 
26 Ga. A. 1389, 105 SE 620; Lewis 
vy. Dickenson, 25 Ga. A. 354, 103 SH 
LOG Oe, wuoreh. Mill Mite. Con avs 
Tutweiler Coal, etc., Iron Co., 2 Ga. 
A. 493, 58 SH 790. 


Ind.—McCormick Harvesting Mach. 


Co. v. Yoeman, 26 Ind. A, 415, 59 
NE 1069. 

Ky.—Forsythe v. Russell Co., 148 
Ky. 490, 146 SW _ 1103; Guhy v. 
Nichols, etc., Co., 109 sw 1190, 33 
KyL 237; Gaar ¥. Hodges, 90 SW 


580, 28 KyL 889. 


Mich.—Youngs v. Advance-Rumley 
Thresher Co., 215 Mich. 682, 184 NW 
p35; American Varnish Co. v. Globe 
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ranty in a sale no warranty can be implied,®® or that 
the warranty is limited to that expressed®’ or ordi- 


narily so limited;°* but the rule that an express war- 


an express war- 


Furniture Co., 199 Mich. 316, 165 NW 
1050; John D. Gruber Co. v. Smith, 


195 Mich. 336, 162 NW 124; Hall v. 
Duplex-Power Car Co., 168 Mich. 634, 
1385 NW = 118. See McGraw v. 
Fletcher, 35 Mich. 104 (where the 
eourt said, by way of dictum, “If 
there was an express warranty, there 
was no chance for implication’). 
Mo.—C. A. Wood Preserver Co. v. 
Springfield Gas, etc, Co. (A.) 243 


SW 239. 


N. H.—Deming v. Foster, 42 N. H. 
165. 


N. C.—A. B. Farquhar Co. v. Hardy 
Hardware Co., 174 N. C. 369, 93 SE 
922; Hampton Guano Co. v. Hill 
Live-Stock Co., 168 N. C. 442, 84 SE 
774, LRA1915D 875; Lanier v. Auld, 
5 N. C. 138. 3 AmD 680 


S. C.—Rainey v. Simon, 139 S. C. 
337, 138 SE 41; Simmons v. Roanoke 
City Mills, 116 S. C. 432, 107 SE 903; 
Mull v. Touchberry, 112 S. C. 422, 100 
SE 152. See Livingston v. Reid- 
Hart-Parr Cosh 7 SCs. 391591098 SE 
106, 110 (‘‘An express warranty ex- 
cludes the implied warranty of sound- 
ness or adaptability’’). 


Ss. D.—Slinger v. Totten, 38 S. D. 
249, 160 NW 1008, LRA1917C 539. 


Tex.—E. F. Elmberg Co. v. Dunlap 
Hardware Co., (Commn. A.) 267 SW 
258 [aff (Civ. A.) 252 SW 1098]. 


“There can be no implied war- 
ranty, if there is an express one.” 
saa, v. Hodges, 90 SW 580, 28 KyL 

“The presence of the express war- 
ranty excluded any implied warranty 
whatsoever.” De Loach Mill Mfg. 
Co. v. ‘Lutweiler Coal, etc., Co., 2 
Ga. A. 4938, 58 SE 790, 791. 


“The law will not imply what is 
not expressed, where there is a for- 
mal contract. The express warranty 
as to soundness and age excludes any 
implied warranty as to other qual- 
ities.” (Lanier vy. Auld, 5 GN. Coss; 
139, 3 AmD 680. 


‘Where there is an express war- 
ranty of the quality of an article 
sold, in any respect, no further war- 
ranty will be implied by the law. 
Thus, if a man Sell a horse, and war- 
rant it sound, and the seller knows 
that it is intended to carry a lady, 
and the horse is sound, but is not 
fit to carry a lady, there is no breach 
of warranty. With respect to any 
other warranty beyond that ex- 
pressed, the maxim is, HPxpressum 
facit cessare tacitum.’” Deming v. 
Foster, 42 N. H. 165, 174. 


[a] Action cannot be maintained 
upon both an express and an implied 
warranty. Simmons v. Roanoke City 
Mills, 116 S. C. 432, 107 SE 908. 


{b] Negligence.—Express war- 
ranties by manufacturers do not op- 
erate to exclude their liability for 
negligence. Elfant v. Trahan, 156 
La. 220, 100 S 404. 


97. Rainey v. Simon, 139 S. C. 337, 
138 SE 41. 
98. Hardy v. General Motors Ac- 


ceptance Corp., 38 Ga. A. 463, 144 SE 
32713 ds Boe Colt Co. ve Koehne 128 

39, 260 P 1060; E. F. Elmberg 
Co. v. Dunlap Hardware Co., (Tex. 
Civ. A.) 234 SW 700. 


ranty excludes an implied warranty, although in 
general true, is not on every occasion to be carried 
so far as the expressions used would indicate,®® and 
_as hereinafter shown’ the presence of an express 
warranty does not necessarily prevent the existence 
of all implied warranties in the sale. 


Much depends 


99. Ga—Hawley Down Draft Fur- 
nace Co. v. Van Winkle Gin, ete., 
Works, 4 Ga. A. 85, 60 SE 1008. 


Ind.—Hart-Kraft Motor Co. v. 
Indianapolis Motor Car Co., 183 Ind. 
311, 109 NE 39; Penn American Plate 
Glass Co. v. De la Vergne Mach. Co., 
58 PInids'-A2°333;° 106 mts 722. 


Minn.—Kitowski Thompson 
Yards, 150 Minn. 436, ‘Iss NW 504. 


N. M.—J. B* Colt Co. v. Gavin, 33 
N. M. 169, 262 P 529. 


Okl1.—J. B. Colt Co. v. 
Okl.. 39,260 P 1060; Olson v. Sul- 
livan, 109 Okl. 297, 234 P 634; Fair- 
banks v. Miller, 80 Okl. 2655 195.5 3 


Pe C.—Wells v. Spears, LISS. te, 


And see cases infra notes 2-12. 
1. See infra text sie notes 2-12. 


2.408 S.—Bird Guarantee 
Constr. Co., 295 Fed. ahi. 


Cal.—United Iron Works v. Outer 
Harbor Dock, etce., Co., 168 Cal. 81, 
141 P 917; North Alaska Salmon Co. 
v. Hobbs, etc., Co., 159 Cal. 380, 113 
PH 870520 Pet, ob. LA bVAINS a Ode 
American. Seedless Raisin Co. v. 
Joshua Hendy Iron Works, 94° Cal. 
A223 9)362 Ta P1292 


Colo.—Thomson v. Colorado Port- 
and eect Co., 64 Colo. 156, 170 


Ga.—J. B. Colt Co. v. Bridges, 162 
Ga. 154, 132 SE 889 [aff 34 Ga. A. 
422, 129 SE 904]; Hardy v. General 
Motors Acceptance Corps 38. 'Ga.vAs 
463, 144 SE 327; Perryman v. Woods, 
32 Ga. A. 401, 123 SE 623; Camp 
v. Clarkesville Fdy., etc., Works, 30 
Ga. A. 298, 117 SE 660; O’Brien v. 
Ellarbee, 14 Ga. A. 333, 80 SE 864; 
Barber v. Singletary, is Ga, ALS ite 
78 SE 1100; Hawley Down .Draft 
Furnace Co. v. Van Winkle Gin, etc., 
Works, 4 Ga. A. 85, 60 SE 1008. 


Ill.—Lidgerwood Mfg. Co. v. S. R. 
H. Robinson, ete., Contracting Co., 
183 Ill. A. 481. See Markham vy. 
Hallbeck, 206 Ill. A. 465 (even though 
an article is second hand, an implied 
warranty may exist as to it despite 
the existence of an express war- 
ranty). 


Ind.-—Hart-Kraft Motor Co. v. In- 
dianapolis Motor Car Co., 183 Ind. 311, 
109 NE 39; Penn American Plate 
Glass Co. v. De la Vergne Mach. Co., 
58 Ind. A. 333, 106 NE 722. 


Iowa.—Wise v. Central Iowa Mo- 
tors Co., 207 Iowa 939, 223 NW 862; 
Petersen v. Dreher, 196 Iowa 178, 194 
NW 53; J. L. Owens Co. v. Leland 
Farmers’ Hl. Co., 192 Iowa 771, 185 
NW 590; George BE. Pew Co. v. Kel- 
ley, 154 Iowa 559, 1384 NW 529, 168 
Iowa 170, 150 NW 12; Loxter¢amp 
v. Lininger Impl. Co., 147 Iowa 29, 
125 NW 830, 33 LRANS 501; Ideal 
Heating Co. v. Kramer, 127 Towa 137, 
102 NW 840; Bucy v. Pitts Agricul- 
tural Works, 89 Iowa 464, 56 NW 
541; Blackmore v. Fairbanks, 
Iowa 282, 44 NW 548. 

Ky.—John S. Noel Co. v. Theobald, 
217 Ky. 28, 288 SW 1031; Internation- 
al Harvester Co. v. Bean, 159 Ky. 842, 
169 SW 549. 

Mass.—Ireland v. Louis K. Liggett 
Co., 248 Mass. 243, 137 NE 371. 


Koehn, 128 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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upon the nature.and extent of the warranty, where 
one is expressed, whether any implied warranty will 
exist in connection with the express warranty.* If 
the situation of the parties, and the circumstances 
surrounding the sale, show the express warranty to 


be designed as including the full 


made in the sale, no further warranty will be implied 
contrary to the intention of the parties that the war- 
‘unless such in- 


ranty should be so limited;* 


Mich.—Wolverine Spice Co. v. Fal- 
las, 182 Mich. 361, 148 NW 701. 

Minn.—Kitowski v. Thompson 
Yards, 150 Minn. 436, 185 NW 504. 


Mo.—WNational Cash Register Co. v. 
Layton, 207 Mo. A. 454, 2832 SW 1091; 
Boulware vy. Victor Auto. Mfg. Co., 
152 Mo. A. 567, 134 SW 7; Aultman 
82 Mo. A. 632; Internation- 
al Pay. Co. v. Smith, etc., Mach. Co., 
17 Mo. A. 264. 


N. M.—J. B. Colt Co. v. Chavez, “282 
P 381; J. B. Colt Co. v. Gavin, 33 N. 
M. 169, 262 P 529. 


WN. Y.—Bowser v. McCormack, 230 
App. Div. 303, 243 NYS 442. See Ri- 
naldi v. Mohican Co., 225 N. Y. 70, 121 
NE 471, 472 (containing dictum as 
follows: “Although an express war- 
ranty of quality is given one not in- 
consistent with it may also be im- 
plied’); Bell v. Mills, 78 App. Div. 42, 
80 NYS 34 (where an express war- 
ranty as to certain matters was held 
not to exclude an implied warranty as 
to other and different matters). 


N. C.—Hampton Guano Co. v. Hill 
Live-Stock Co., 168 N. C. 442, 84 SE 
774, LRA1915D 875. 


N. D.—Minneapolis Steel, etc., Co. 
v. Casey Land Agency, 51 N. D. 832, 
201 NW 172. 

Okl.—J. B. Colt Co. v. Koehn, 128 
Okl. 39, 260 P 1060; Olson v. Sullivan, 
109 Okl. 297, 234 P 634; Fairbanks v. 
Miller, 80 Okl. 265, 195 P 1083. 


Ss. C.—Black v. B. B. Kirkland Seed 
Co., 155 SE 268; Trimmier v. Thom- 
son, LOUIS FCs 164; Wood v. Ashe, 34 
Ss. C. L. 64; Habersham v. Rodrigues, 
28 S. Cc. L. 314; McLean v. Green, 27 
Ss Ge Ix-iis Banks v. Hughes, 13 Ss. 
C. I. 537; ~Wells v. Spears,'12 S: C. L. 
421; Houston v. Gilbert, 5 S. Cc. L. 
63, 5 AmD 542. 

Utah.—Jorgensen v. Gessell Press- 
ed Brick Co., 45 Utah 31, 141 P 460, 
AnnCas1917C 309. 

Wis.—Boothby .v. Scales, 27 Wis. 
626; Merriam v. Field, 24 Wis. 640. 


Eng.—Bigge v. Parkinson, 7 H. & 
N. 955, 158 Reprint 758. 


Alta.—Reeves v. Chase, 1 Alta. L. 
274 [app allowed on other grounds 2 
Alta. L. 133]. 

Ont. Lae eater Wholesale 
Bostock, 22 Ont. L. 130, 2 OntWN 144, 
ald OntWR 129. 


Sask.—Marshall v. Ryan Motors, 
Ltd., 15 Sask. L. 118, 65 DomLR 742, 
[1922] 1 WestWkly 364 [allowing app 
on other grounds 13 Sask. L. 138, 57 
DomLR 305, [1921] 1 WestWkly 434]. 


N. W. Terr.—Cockshutt v. Mills, 7 
Terr. L. 397. 

“The two warranties may be so dis- 
tinct and separate that both may 
stand at the same time and both be 
enforced.” Aviltman,);.etces, Co. vy. 
Hunter, 82 Mo. A. 632, 635. 


[a] Where no dependent connec- 
tion exists between the subject of the 
express warranty and that asserted 
by implication, the latter being whol- 
ly independent of anything contem- 
plated by the former and incapable of 
being brought within the purview or 
intendment thereof, the express does 
not exclude the implied warranty. 
International Pav. Co. v. Smith, -etc., 


but, 


COs. 


SALES 


warranty to be 


to this effect.® 


Mach. Co., 17 Mo. A. 264. 


[b] Implied warranty of purpose. 
—It has been said that an express 
warranty does not exclude the war- 
ranty implied by law that the goods 
should be reasonably fit for the pur- 
pose for which they were intended. 
Grocers’ Wholesale Co. v. Bostock, 22 
ree L. 130, 2 OntWN 144, 17 OntWR 


3.3. BorColt' Coit ve Bridges, (162 
Ga. 154, 1382 SE 889, 890 [aff 34 Ga. 
A. 422, 129 SE 904]; Malsby v. Young, 
104 Ga. 205, 30 SE 854. 


“An express warranty may or may 
not exclude the implied warranty. 
Whether an express warranty ex- 
cludes an implied warranty depends 
very largely upon the scope and ex- 
tent of the express warranty. The 
express warranty may be so extensive 
as to exclude the implied warranty of 
the law,” J. B. Colt Co. v. Bridges, 
supra. 

4. Little v. Widener, (Mo. A.) 32 
SW (2d) 116; Kinnard-Haines Co. v. 
Pillineham, “73 ,Okl. 129). 1fo: ea208; 
Grocers’ Wholesale Co. v. Bostock, 22 
Ont. L. 130, 2 OntWN 144, 17 Ont 
WR 129. 

[a] Reason for rule.—‘‘The reason, 
or it may be the policy, of the rule 
is that, when two persons have ex- 
pressed their whole contract by writ- 
ing or by word of mouth, there is no 
warrant to think they have left any 
other, contract to be implied.” Mull 
v. Touchberry, 112 S. C. 422, 100 SE 
152, 153. 

5. Camp v. Clarkesville Fdy., etc., 
Works, 30 Ga. A. 298, 117 SE 660; 
National Cash Register Co. v. Lay- 
ton, 207 Mo. A. 454, 232 SW 1091; 
Boulware v. Victor Auto. Mfg. Co., 
152 Mo. A. 567, 1384 SW 7, 163 Mo. A. 
524, 143 SW 1197. 


“An express warranty, to exclude 
an implied warranty, must be of such 
a character as to make it apparent 
that the express warranty contains 
all the obligations assumed by the 
warrantor.” Boulware v. Victor Au- 
to. Mfg. Co., 152 Mo. A. 567, 134 SW 
8 or adopted 163 Mo. A. 524, 143 
SW 1197]. 


6. D. C.—Hummer v. Carmalt, 54 
App. 157, 295 Fed. 978. 


Fla.—Steinhardt v. Consolidated 
Grocery Co., 80 Fla. 531, 86 S 431. 


Ga.—Savannah vy. U. S. Fuel Corp., 
29 Ga. A. 573, 116 SH. 218; Barber~v. 
Singletary, 13 Ga. A. 171, 78 SE 1100; 
Hawley Down Draft Furnace Co. v. 
Van Winkle Gin, ete., Works, 4 Ga. 
A. 85, 60 SE 1008. 


Jll.—Lidgerwood Mfg. Co. v. S. R. 
H. Robinson, etc., Contracting Co., 183 
Til, A. 431. 

Ind.—Michigan Pipe Co. v. Sulli- 
van County Water Co., 190 Ind. 14, 
127 NE 768, 129 NE 5; Winnemucca 
Water, etc., Co. v. Model Gas Engine 
Works, 179 Ind. 542, 101 NE 1007. 


Iowa.—Ideal Heating Co. v. Kra- 
mer, 127 Iowa 187, 102 NW 840; Bucy 
v. Pitts Agriculutral Works, 89 Iowa 
464, 56 NW 541; Blackmore v. Fair- 
banks, 79 Iowa 282, 44 NW 548. 


Kan.—Advance-Rumely Thresher 
Co. v. Nelson, 105 Kan. 517, 184 P 982, 
106 Kan. 716, 189 P 907. 


Ky.—J. I. Case Threshing Mach. 
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tention appears, an express warranty does not, as a 
matter of law, exclude the possibility of any and 
every implication of warranty.° 

Inconsistent implied warranty. An express war- 
ranty excludes the implication of any warranty in- 
consistent therewith,® but no other,” and in some 
jurisdictions there are express statutory provisions. 


Implied warranty as to same or similar subject. 


Co. v.. Dulworth,, -2167> Ky. (6387, -237 
SW 994 [cit Cyc]; Paducah Hosiery 
Mills v. Proctor, 210 Ky. 806, 276 
SW 808. f 

Me.—Ray Motor Co. v. 
123 Me. 346, 122 A 874. 


Mass.—American Historical Soc. v. 
Storer, 232 Mass. 372; 122 NE 392. 


Mo.—C. A. Wood Preserver Co. v- 
Springfield Gas, etc., Co., (A.) 243 
SW 239; International Harvester Co. 
v. Burch, (A.) 213 SW 4938; Aultman, 
eLC.,.| CO. Ve, Hunter S27 Mos AME Gea 
International Pav. Co. v. Smith, etc.,. 
Mach. Co., 17 Mo, A. 264, 


N. C.2'ward v. Liddell Co., 182 N. 
C. 2238, 108 SE 634. 


N. D.—Dowagiae Mfg. Co. v. Ma- 
hon, 13 N. D. 516, 101 NW 903. 


Tex.—E. F. Elmberg Co.’ v. Dun- 
lap Hardware Co., (Commn. A.) 267 
SW 258 [aff (Civ. A:) 252 SW 1098]. 


oe oe —Elliott v. Brown, 3 Sask. L. 
a W. Terr.—Cockshutt v. Mills, 7 
Merrow s 9s 


7. Cal.—Inner Shoe Tire Co. v. 
Tondro, 83:Cal. A. 639, 257 P24. 


Ga.—Hardy v. General Motors Ac- 
ceptance Corp., 38 Ga. A. 463, 144 
SE 327;' Camp v. Clarkesville Fay., 
etc., Works, 30 Ga. A. 298, 117 SHE 
660; Savannah y. U. S. Fuel Corp., 
29 Ga. A. 573, 116°SE 218. 

Ind.—Penn American Plate Glass 
Co. v. De la Vergne Mach. Co., 58 Ind. 
A. 333, 106 NE 722. 


Stanyan, 


Iowa.—Petersen v. Dreher, 196 
Iowa 178, 194 NW 53; J. L. Owens 
Co. v. Leland. Farmers’ El. Co., 192 
Iowa 771, 185 NW 590. 

Mass. i i 
Co., 243 Mass. 243, 137 NE 3871. 

Minn.—Bekkevold yv. Potts, 173 


Minn. 87, 216 NW 790, 59 ALR 1164. 


Mo.—National Cash Register Co. v. 
Layton, 207 Mo. A. 454, 232 SW 1091. 

N. M.—J. B. Colt Co. v. Chavez, 282 
PP 3813;'"d. Bo ‘Colt’ Co.v.,Gayvins 33 N. 
M. 169, 262 P 529. 


Oxkl.—J. B: Colt Cov. Koehn, 128. 


Okl. 39, 260 P 1060; Olson v. Sulli- 
van, 109 OKI. 297, 234 P 634; Fair- 
banks v. Miller, 80 OKI. 265,, 195° 


1083. 


S. C.—Black v. B. B. Kirkland Seed 
Co., 155 SE 268. 


Tex.—Dunlap Hardware Co. v. E.. 
.) Himberg.' Co.) (Civ. JA.) 2626S Ww 
1098 [aff (Commn. A.) 267 SW 258]. 


And see cases infra notes 14-19. 


8. See cases infra this note; and 
intra notes 29-31. 


{a]. In Georgia, under the provi- 
sion that the “seller, in all cases (un- 
less expressly or from the nature of 
the transaction excepted) warrants’” 
his title and right to sell, and the. 
merchantability and reasonable fit- 
ness of the article sold (Parks Code- 
Annot. [1914] § 4135), an express 
warranty consistent with the exist- 
ence of the implied warranties in 
question, which does not either by its: 
terms or by its necessary operation 
so limit the contract as to exclude 
the statutory implied warranties, 
does not exclude them -from the sale. 
J. B. Colt Co. v. Bridges, 162 Ge. 154, 
132 SE 889 [aff 34 Ga. A. 422, 129 SE 
904]; Wilcox v. Owens, 64 Ga. 601.. 
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matter, 


ferent effect 


But see De Loach Mill Mfg. Co. v. 
Tutweiler Coal, etc, Co., 2 Ga. A. 493, 
68 SHE 790 (mentioning the section, 


but not the portion of it set out 
above, and concluding that an ex- 
press warranty of grade and quality 
excluded an implied warranty of fit- 
ness for a particular purpose). 


9 U. S—Century Electric Co. v. 
Detroit Copper, ete, Rolling Mills, 
264 Fed. 49; Alderson v. “General 
Electric Co., 210 Fed. 775, 127 CCA 
325. 

Ala.—Holt Lumber Co. v. Givens, 


196 Ala. 640, 72 S 257; Little-Cleck- 
ley Constr. Ca. v. L. Sonneborns Sons, 
17 Ala. A. 216, 84 S 548. 


Ark.—Elder Grocery Co. v. Apple- 
gate, 151 Ark, 565, 287 SW 92; En- 
sign v. Coffelt, 119 Ark. 1, 177 SW. 
T35. 


Cal.—United Iron Works v. Outer 
Harbor Dock, ete., Co., 168 Cal. 81, 
BY Gi al Sate Uy ge 

Ga.—Felder v. 
41, 185 SE 219; 
32 Ga. A. 401, 


Neeves, 86 Ga, A. 
Perryman vy. Woods, 
123 SE 623; HEvans v. 
Premier Refining Co., 31 Ga, A. 303, 
120 SE 5583; Watson v. Smith, 15 Ga. 
A, 62, 82 SE 638; O’Brien v. Ellarbee, 


14 Ga. A. 383, 80 SE 864; Barber v. 
Singletary, 18 Ga. A. 171, 78 SE 1100; 
Pideock v. Merchants’ Nat. Bank, 7 
Ga. A. $08, 66 SE -928;  Pidcock, v. 
Crouch, 7 .Gaw A> 299) 66. SE -971; 
Stimpson Computing Scale Co. v. 
Taylor, 4 Ga. A. 567, 61 SE 1131. 


Ill—White v. Gresham, 52 Ill. A. 
399, 
Ind.—Michigan 
van County Water Co., 
127 NE 768, 129 NE 5. 
Iowa.—Buey v. Pitts Agricultural 
Works, 89 Iowa 464, 56 NW 541. 
Kan.—Illinois Zine Co. v. Semple, 


Pipe Co. 
190 


v. Sulli- 
Ind. 14, 


128 Kan. 368, 255 P 78; Advance- 
Rumely Thresher Co. v. Nelson, 105 
Kan. 51%, 184 P 982, 106 Kan. 716, 
189 P 907. 

Ky.—Paducah Hosiery Mills_- v. 
Proctor, 210 Ky. 806, 276 SW 808; 


Forsythe v. Russell Co., 148 Ky. 490, 


146 SW 1108. 

Mich.—Murphy Vv. Gifford, 228 
Mich. 287, 200 NW 268; Potter v. 
Shields, 174 Mich, 121, 140 NW 500 


[cit Cyc]; 
Co., 168 Mich. 

Minn.—-Hansmann_ vy. 
Minn. 429, 129 NW 848. 


Hall v. Duplex Power Car 
634, 185 NW 118. 


Pollard, 113 


Mo.—Hunt v. Sanders, 312 Mo. 169, 
281 SW 422; Little v. Widener, (A.) 


Wood Pre- 
Gas, 1ete,, 


$2 SW 
server as. Vv. 


Cea 116°C. A; 
Springfield 


Co., (A.) 248 SW 239; National Cash 
Register Co. v. Layton, 207 Mo. A. 
454, 282 SW 1091; International Har- 


v. Burch, (A.) 218 SW 493; 
Advance Rumley Thresher Co. v. 
Briggs Hardware Co., 202 Mo. A. 608, 
206 SW 587; Polk Bank v. Wood, 189 
Mo, A. 62, 178 SW 10938; Brooks "Tire 
Mach, Co. v. Wells, 182 Mo. A. 50, 167 
Sw 604; Alvin Fruit, etc., Assoc. v. 
Hartman, 146 Mo. A. 155, 123 SW 957; 
Walter A. Wood Mowing, ete., Mach. 
Co. v. Bobbst, 56 Mo. A. 427; Boyer 
v. Neel, 50 Mo. A. 26; International 
Pavement Co, v. Smith, etc., Mach. 
Co., 17 Mo. A. 264. 

Nebr.—Buckley v. Advance-Rumely 
Thresher Co., 106 Nebr, 214, 183 NW 
105 [quot Cyc]. 

N. M.—J. B. Colt Co. v. Gavin, 33 
N. M. 169, 262 P 529. 

N. C.—Ward v. Liddell Co., 182 N. 
Cc. 228, 108 SE 634; Armour Fertilizer 
Works vy. Aiken, 175 N. C. 398, 95 SH 
657; Hampton Guano Co. v. Hill 
Live-Stock Co., 168 N. C. 442, 84 SH 


vester Co. 


When there is an express warranty as to a 
particular matter or matters, no warranty to a dif- 
can be implied with reference to the 


SALES 


further.?° 


774, LRA1915D 875 [quot Cyc]. 


S. C—Rainey v. Simon, 139 S. C. 
337, 188 SH 41; Southern Coal Co. v. 
Rice, 122°S. C. 484, 115 SE ery Mc- 

Laughlin Vv. Horton, LOPS MCs Sip 


S. D.—Lee v. Cohrt, 232 
Slinger v. Totten, 38 S. 
NW 1008, LRA1917C 5389. 


Tex.—E. F. Elmberg Co. v. Dunlap 
Hardware Co., (Commn. A.) 267 SW 
258 [aff (Civ. A.) 252 SW 1098]. 


Wis.—Walton v. Cody, 1 Wis. 420. 


N. W. Terr.—Cockshutt v. Mills, 7 
Mernee len 3 Oe 


“Two warranties covering the same 
subject are bound to be inconsistent 
unless of the same legal effect.” Lee 
v. Cohrt,. (S: D.) -2382,.NW 900; 903: 


“The rule deducible from the au- 
thorities is that an implied and an 
express warranty may exist under 
the same contract, as when the ex- 
pressed does not relate to the obli- 
gations created by the implied; but 
when the expressed warranty does 
provide as to the same obligation, it 
excludes the implied. In other words, 
the law will not imply anything as to 
matters about which the parties have 
expressly agreed.” BUCY iva LeLS 
Agricultural Works, 89 Towa 464, 56 
NW 541, 642. 


“Where there is...an express 
warranty an implied one cannot be 
set up to the same effect, or, in other 
words, the defendant cannot be al- 
lowed to set up an implied warranty 
for the purpose of getting rid of the 
provisions of the express warranty 
to the same effect contained in his 
agreement.” Cockshutt v. Mills, 7 
Terr. L. 397, 400. 


[a] Reasons for rule.—(1) “The 
exaction or acceptance in his con- 
tract by a purchaser of personal 
property of a warranty of one or 
more qualities raises a conclusive 
presumption that he did not desire 
or could not secure, or that the par- 
ties agreed that he should not have 
the warranty of others of the same 
character.” Century Electric Co. v. 
Detroit Copper, etc., Rolling Mills, 
264 Fed. 49, 538. (2) “The reason is, 
that if there was an express warran- 
ty upon this subject, it would govern 
as being the contract between the 
parties.” Elder Grocery Co. v. Ap- 
plegate, 151 Ark. 565, 2837 SW 92, 94. 


[b] Conditions implied under the 
Sale of Goods Act in this respect are 
affected by an express warranty in 
the same manner as are implied war- 
ranties. Elliott v. Brown, 3 Sask. L. 
238. 

[c] Warranty to extent of knowl- 
edge.—An express warranty by the 
seller ‘‘to the best of his knowledge” 
excludes the implication of an abso- 
lute warranty covering the same mat- 
ter. McLaughlin vy. Horton, 19 S. 
Cy L883. 


[ad] Rule applied.—(1) Where an 
express warranty that seed would 
test satisfactorily upon a germinat- 
ing test was given, and the buyer 
did not test it, there was no implied 
warranty of fitness for seed or ger- 
mination, the express warranty as to 
this subject excluding the implied 
warranty and limiting its application 
to matters ascertained in the manner 
prescribed in the warranty. Slinger 
v. Totten, 38 S. D. 249, 160 NW 1008, 
LRA1917C 5389. (2) An express war- 
ranty of fitness of a machine for 
work customarily done by like nia- 
chines excluded an implied warranty 
of fitness for the buyer’s particular 
purpose. Advance-Rumely Thresher 
Co. v. Nelson, 105 Kan. 517, 184 P 


a 900; 
249, 160 


same matter or matters; 
thority the effect of an express warranty extends no 
Other authority however is to the ef- 
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but according to some au- 


982, 106 Kan. 716, 189 P 907. (3) An 
express warranty’ that a machine was 
made of good material and would do 
good work when properly set up and 
adjusted excluded an implied warran- 
ty of fitness for purpose. Advance 
Rumely Thresher Co. v. Briggs Hard- 
ware Co., 202 Mo. A. 603, 206 SW 587. 
(4) An express warranty of sound- 
ness excluded an implied warranty of 
soundness. Rainey v. Simon, 139 8. C. 
337, 138 SE 41. (5) An express war- 
ranty that a machine would grind 
certain specified grains excluded an 
implied warranty of fitness for grind- 
ing other grain. KH. F. Elmberg Co. 
v. Dunlap UHardware Co., (Tex. 
Commn. A.) 267 SW 258 [aff (Civ. A.) 
252 SW 1098]. 

[e] Express warranty exactly 
identical in terms (1) with that 
Which would, in its absence, be im- 
plied by the law, not varying or al- 
tering the latter in any particular, 
does not, according to some authori- 
ty, negative such an implied war- 
ranty (Kitowski v. Thompson Yards, 
150 Minn. 436, 185 NW 504; Hunt v. 
Sanders, 312 Mo. 169, 281 SW _ 422; 
Jorgensen v. Gessel Pressed Brick 
Co., 45 Utah 31, 141 P 460, AnnCas 
1917C 309. See Smith v. Webb, 20 
Ga. A. 313, 93 SE 74 [refusing to re- 
verse because instructions covered 
both express and implied warranties, 
where they were identical in effect]; 
Gavlord Mfg. Co. v. Allen, 582 N. Y. 
515, 518 [aff 35 N. Y. Super. 571] [“‘In- 
corporating into the agreement the 
obligation which the law implies 
would superadd nothing to the con- 
tract, or vary its nature or affect 
the remedy upon it’’]), (2) but there 
is other authority arriving at the 
contrary result (Holt Lumber Co. v. 
Givens, 196 Ala. 640, 72 S 257), (3) 
and if there is any difference at all, 
it need not be a material difference 
in order to avoid the operation of 
this rule (Bucy v. Pitts Agricultural 
Works, 89 Iowa 464, 56 NW 541). 


[f] Where express test of fitness 
is prescribed by the writing, the im- 
plied warranty of fitness, with its 
standards as to that quality, is ex- 
cluded. Paducah Hosiery Mills v. 
Proctor, 210 Ky. 806, 276 SW 803. 


10. Cal.—North Alaska Salmon 
Co. v. Hobbs, 159) /Cal..380,) 1137 P8710; 
120 P 27, 35 LRANS 501; American 
Seedless Raisin Co. v. Joshua Hendy 
Iron Works, 94 Cal. A. 289, 271 P 129. 

Ill.—Lidgerwood Mfg. Co. v. S. R. 
H. Robinson, etc., Contracting Co., 
ASST WA NaS Ie 


Ind.—Penn American Plate Glass 
Co. v. De la Vergne Mach. Co., 58 Ind. 
A. 3338, 106 NE 722. 


Iowa.—Petersen vy. Dreher, 196 
Iowa 178, 194 NW 53; George E. Pew 
Co. v. Karley, 154 Iowa 559, 184 NW 
529, 168 Iowa 170, 150 NW 12; Lox- 
tercamp Vv. Lininger Impl. Co., 147 
Iowa 29, 125 NW 8380, 33 LRANS Our 
Ideal Heating Co. Vv. Kramer, 127 
Iowa 137, 102 NW 840; Bucy v. Pitts 
Agricultural Works, 89 Iowa 464, 56 
NW 541; Blackmore y. Fairbanks, 79 
Iowa 282, 44 NW 548. 


Mass.—Ireland v. Louis K. Lig- 
gett Co., 243 Mass. 248, 187 NE 371. 


Mo.—National Cash Register Co. v. 
Layton, 207 Mo, A. 454, 232 SW 1091; 
Boulware v. Victor Auto Mfg. Co., 152 
Mo. A. 567, 134 SW 7; Aultman vy. 
Hunter, 82 Mo, A. 682; International 
Pav. Co. v. Smith, etc., Mach. Co., 17 
Mo. A. 264. 


Eng.—Bigge v. Parkinson, 7 H. & 
N. 955, 158 Reprint 758. 


Alta.—Reeves v. Chase, 1 Alta. L. 
274 [app allowed on other grounds 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fect that an express warranty as to a particular mat- 
ter or matters also excludes an implied warranty 
with reference to a similar matter or matters,!! or, 
as otherwise stated, with reference to a closely re- 
An express warranty which covers 


lated subject.+? 
every ground of implied warranty 


2 Alta. L. 133]. 


“if the express warranty does not 
cover the exact point covered by the 
implied warranty, then both may be 
valid and effective.” Peterson v. Dre- 
her, 196 Iowa 178, 194 NW 53, 54. 


“It is true that, as a general rule, 
no warranty will be implied where 
the parties have expressed in words 
the warranty by which they mean to 
be bound; but the rule does not ex- 
tend to the exclusion of warranties 
implied by law, where they are not 
excluded by the terms of the con- 
tract.” Blackmore v. Fairbanks, 79 
Iowa 282, 44 NW 548. 


“Tf the warranty is covered by the 
express terms of the contract, there 
is no implied warranty for that rea- 
son. If the... stipulation does not 
cover it, the law writes into the con- 
tract the warranty which the law 
implies.” Penn American Plate 
Glass Co. v. De la Vergne Mach. Co., 
58 Ind. A. 333, 106 NE 722, 724. 


[a] Rule applied.—(1) Express 
warranty of condition and capacity 
did not exclude an implied warranty 
of fitness for a particular purpose. 
J. L. Owens Co. v. Leland Farmers’ 
Hie Cos 192, towa vil, 185 INIW 59.0% 
George E. Pew Co. v. Karley, 154 
Iowa 559, 134 NW 529, 168 Iowa 170, 
150 NW 12; Blackmore v. Fairbanks, 
79 Iowa 282, 44 NW 548; Olson v. 
Sullivan, 109 Okl. 297, 234 P 634; 
Fairbanks v. Miller, 80 Okl. 265, 195 
P 1088. (2) A warranty that goaqds 
sold will pass an inspection provid- 
ed for by the contract does not ex- 
clude an implied warranty of fitness. 
The Venezuela, 173 Fed. 834; Bigge 
v. Parkinson, 7 H. & N. 955, 158 Re- 
print 758. (3) Express warranty of 
materials and workmanship did not 
exclude an implied warranty of fit- 
ness for purpose. Lidgerwood Mfg. 
Wor Vv. . H. Robinson, etc., Con- 
tracting Co., 183 Ill. A. 481; Hart- 
Kraft Motor Co. v. Indianapolis Mo- 
toreCar, Co. se rind. 314), F09 NE 39) 
Penn American Plate Glass Co. v. 
De la Vergne Mach. Co., 58 Ind. A. 
333, 106 NE 722; Ideal Heating Co. 
vy. Kramer, 137 Iowa. 137, 102 NW 
840; Boulware v. Victor Auto, Mfg. 
COr WwLD2 MEO. Alb bib Lot (SN ols eLeS 
Wo. Awb24) 143° SW. 141973, J.B. Colt 
Co. Vv. Chavez, (N.M.) 282°P: 3813" J. 
B. Colt Co. v.. Gavin, 33 N. M169, 262 
P5291. b., Colt 3Co:rv.! Koehn, 128 
Okl. 39, 260 P 1060. See Reeves v. 
Chase, 1 Alta. L. 274 [app allowed on 
other grounds 2 Alta. L. 133] (ex- 
press warranty of materials, work- 
manship, and performance). (4) Hx- 
press warranty of purity did not ex- 
clude implied warranty of fitness for 
purpose. Ireland v. Louis K. Liggett 
Co., 243 Mass. 243, 137 NE 371. (5) 
Express warranty of durability did 
not exclude implication of warranty 
*of fitness. National Cash Register 
Co. v. Layton, 207 Mo. A. 454, 232 
SW 1091. (6) An express warranty 
of title and against patent litigation, 
coupled with an agreement of re- 
placement for defects in material 
and workmanship, which agreement 
omits all warranty with reference to 
materials and workmanship, does not 
exclude an implied warranty as to 
those qualities. American Seedless 
Raisin Co. v. Joshua Hendy Iron 
Works, 94 Cal. A. 289, 271 P 129. 


11. U.‘S—De Witt v. Berry, 134 
S065) HO ySCtopcGsico bls Odes our 
Century Hlectric Co. v. Detroit Cop- 
per, etc., Rolling Mills, 264 Fed. 49. 


Ala.—Grasselli Chemical Co. v. City 


SALES © 


excludes all im- 


Ice Co., 200 Ala, 172, 75 S 920. 


Ky.—Guhy v. Nichols, etec., Co., 109 
SW 1190, 33 KyL 237; Gaar v. Hodg- 
es, 90 SW 580, 28 KyL 889. But see 
John S. Noel Co. v. Theobald, 217 Ky. 
28, 288 SW 1031 (an express warran- 
ty’ as to materials and as to compli- 
ance with insurance requirements 
does not exclude an implied warran- 
ty of fitness); International Harves- 
ter Co. v. Bean, 159 Ky. 842, 169 SW 
549 (implied warranty of fitness for 
purpose was not excluded by express 
warranty of materials and workman- 
ship). 

Me. qa Brig v. Kendall, 111 Me. 
198, 88 A 54 


N. wees Turl’s Sons, Ine. v. 
Williams Engineering, ete., Co., 136 
App. Div. 710, 121 NYS 478; Carleton 


v. Lombard, 72 Hun 254, 25 NYS 570, 
28 NYS 1107 [aff 149 N. Y. 137, 43 NE 
422]; Prentice v. Dike, 13 N. Y. Super. 
220. 


N. C.—Hyman v. Broughton, 197 N. 
C. 1, 147 SE 434; Ward v. Liddell Co., 
182 N. C. 2238, 108 SE 634; Armour 
Fertilizer Works v. Aiken, 175 N. C. 
398, 95 SH 657; Chase-Hackley Piano 
ae v. Kennedy, 152 N. C. 196, 67 SE 
488. 


Wis.—Dwight Bros. Paper Co. v. 
Western Paper Co., 114 Wis. 414, 90 
NW 444. 


[a] Quality.—(1) Where an ex- 
press warranty of quality is made up- 
on a sale, no other warranty touching 
quality will be implied (Grasselli 
Chemical Co. v. City Ice Co., 200 Ala. 
172, 75 S 920; Philbrick v. Kendall, 
111 Me. 198, 88 A 540;.. John Turl’s 
Son’s, Inc. v. Williams Engineering, 
ete., Co., 136 App. Div, 710, 121 NYS 
478: Hyman y. Broughton, 197 N. C. 
i 147 SE 434; Chas. Hackley Piano 
Conv, Kennedy, 152 N. C.196, 67 SE 
488; Mull v. Touchberry, 112 S. Cc. 
422, 100 SE 152), (2) even though it 
relate to a different quality (John 
Turl’s Sons, Inc. v. Williams Engi- 
neering, ete., Co., Supra). 


[b] Rule applied.—(1) Warranty 
of performance expressed excluded 
implied warranty of fitness for pur- 
pose. Gaar v. Hodges, 90 SW 580, 28 
KyL 889; John Turl’s Sons, Ine. v. 
Williams Engineering, etc., Co., 136 
App. Div. 710, 121 NYS 478. (2) Ex- 
press warranty of qualities and con- 
dition excluded implied warranty of 
fitness. Buckley v. Advance-Rumely 
Thresher Co., 106 Nebr. 214, 1883 NW 
105; Deming v. Foster, 42 N. H. 165; 
Prentice v. Dike, 13 Ny Y.. Super. 22:03 
Hyman v. Broughton, MCAT PEINIS HOR Ml 147 
SE 434. But see Wolverine Spice Co. 
v. Fallas, 182 Mich. 361, 148 NW 701 
[express warranty of canned apples 
as to quality of fruit and kind of pack 
did not exclude an implied warranty 
of fitness for use in a bakery]), (3) 
and this is true where the method of 
warranting the quality is in the form 
of a sale by comparison (De Witt v. 
Berry, 134 U. S. 306, 10 SCt 5386, 33 L. 
ed. 896; Potter v. Shields, 174 Mich. 
121, 140 NW 500; Gorby v. Bridge- 
man, 83 W. Va. 727, 99 SH 88; Dwight 
Bros. Paper Co. v. Western Paper Co., 
114 Wis. 414, 90 NW 444). (4) An 
express warranty of condition or 
quality excludes an implied warranty 
of merchantability. De Witt v. Ber- 
ry, Supra. (5) An express warranty 
of materials, workmanship, and fit- 
ness for purpose excluded an implied 
warranty of performance. Ward v. 
Liddell Co., 182 N. C. 223, 108 SE 634. 
(6) An express warranty in a sale of 
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plication of warranty.18 


Implied warranty as to distinct matter. 
press warranty of a chattel in one particular does 
not exclude an implied warranty as to another and 
wholly different particular,!* especially in cases of 
sales by manufacturers to dealers where the express 


An ex- 


coal that it would not ‘clinker’ ex- 
cluded an implication of any other 
warranties of quality. Southern Coal 
Co. v. Rice, 122 S. €. 484, 115 SE 815. 


12. Ga.—Felder v. Neeves, 36 Ga. 
Ant 435 TSH 2196 "Perry mane vs 
Woods, 32 Ga. A. 401, 123 SE 623; 
Watson v. Smith, 15 Ga. A. 62, 82 SEH 
633; Barber v. Singletary, 13 Ga. A. 
171, 78 SE 1100. 


Mich.—Potter v. Shields, 174 Mich. 
121, 140 NW 500. 


Nebr.—Buckley v. Advance-Rumely 
Thresher Co., 106 Nebr. 214, 183 NW 
105 [quot Cyc]. 


N. C.—Ward v. Liddell Co., 182 N. 
C. 223, 108 SE 634; Armour Fertilizer 
Works v. Aiken, 175 N. C. 398, 95 SE 
657; Hampton Guano Co. v. Hill Live- 
Stock Co., 168 N. C. 442, 84 SE 774, 
LRA1915D 875 [quot Cye]. 


S. C.—Black v, B. B. Kirkland Seed 
Bou 155 SE 268; Southern Coal Co. v. 
Rice, 122'S. C. 484, 115 SE 815. 


[a] Relation insufficient to ex- 
clude.—(1) Warranties of make, qual- 
ity, durability, action, material, or 
workmanship were not so related to 
warranties of merchantability or of 
fitness for purpose as by their expres- 
sion to exclude the latter, such ex- 
pression usually not being sufficiently 
general to operate thus. J. B. Colt 
Co. v. Bridges, 162 Ga. 154, 132 SE 889 
Laff 34 Ga. A. 422, 129 SE 904]. (2) 
Express, warranty of soundness did 
not exclude an implication of war- 
ranty of fitness for purpose. Perry- 
man v. Woods, 32 Ga. A. 401, 123 SE 
623. 


Sistas White v. Gresham, 52 Ill. A. 
399. 
[a] Warranty of conformity to 


sample excludes the 
any other warranties 
to the goods. 
a 


implication of 
with reference 
Monroe v. Hickox, etc., 
a Mich. 30, 107 NW 719. 

Ala,—Corry v. Sylvia, 192 Ala. 
550. 68 S 891, AnnCas1917E 1052 [cit 
Cyc]. 

Ga.—Felder v. Neeves, 36 Ga. A. 
41, 1385 SE 219; Perryman v. Woods, 
32 Ga. A. 401, 123 SE 623; Watson v. 
Smith, 15 Ga: IN 62, 82 SH 633; O’Brien 
Vv. Ellarbee, iW CeI IN. 333, 80 SE 864; 

Barber v. Singletary, 13 Ga. A. 171, 
78 SE 1100; Hawley Down Draft Fur- 

nace Co. v. Van Winkle Gin, etce., 
Works, 4 Ga. A. 85, 60 SE 1008. 


Ind.—Hart-Kraft Motor Co. v. In- 
dianapolis Motor Car Co., 183 Ind. 311, 
109 NE 39. 


Iowa.—George E. Pew Co. v. Kar- 
ley, 154 Iowa 559, 184 NW 529, 168 
Iowa 170, 150 NW 12. 


Mo.—Little v. Widener, (A.) 32 SW 
(2d) 116; Alvin Fruit, etc., Assoc., 
Sraacsieaigh: 146 Mo. A. 155, 123 SW 


N. M—J. B. Colt Co. v. Gavin, 33 
N. M. 169, 262 P 529. ‘ 


N. C.—Hyman vy. Broughton, 197 N. 
C. 1, 147 SE 434; Hampton Guano Co. 
v. Hill Live-Stock Co., 168 N. C. 442, 
84 SE 774, LRA1915D 875; Trimmier 
v. Thomson, 10 S. C. 164; Wood v. 
Ashe, 34 8S. C. L. 64; Habersham Vv. 


Rodriguez, 28 S. C. TBE 314; McLean 
Ve Green, 29Sy Cy bieii a banks av. 
Hueshes, > £2. Si) Co Le 537; Wells v. 


Spears, 12 S. C. L. 421; Houston v. 
Gilbert, 5 S. C. L. 68, 5 AmD 542. 
Wis.—Merriam v. Field, 24 Wis. 
640. 
“An express warranty on one sub- 
ject does not exclude an implied war- 
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warranty relates only to some particular quality ;+> 
nor does an express warranty as to certain specified 
property in the sales agreement exclude an implied 
warranty as to other property transferred under such 
agreement;!° nor does an express warranty limited 
to particular purchasers exclude implication of war- 


ranties to purchasers not within 


class;+* and an express warranty in a prior sale, not 
adopted in a subsequent sale, does not exclude an 
implied warranty in the subsequent sale.1® 
express warranty covers only a part of the matter as 
to which there is implication of warranty, the pur- 
chaser may avail himself of as much of the implied 
warranty as is not covered by the express warranty.?® 

Conditional express warranty. An express war- 
ranty coéxistent with the sale, but whose enforce- 
ment is conditioned upon the buyer’s conduct, ex- 


cludes implication of any absolute 


ranty on an entirely different subject, 
For instance, an express warranty of 
title will not exclude an implied war- 
ranty of soundness, or an implied 
warranty of merchantability, or an 
implied warranty of such training and 
strength as will enable a mule, which 
has been purchased for the particular 
purpose of farm work, to do such 
work. An express warranty of qual- 
ity will not exclude an implied war- 
ranty of title, nor will an express 
warranty that the article shall be in 
good order exclude an implied war- 
ranty of fitness for the purpose in- 


tended.” Barber v. Singletary, 13 
Ga. A. 171, .78 SE 1100, 1101. ; 
[a] Rule applied.—(1) An _ ex- 


press warranty of title did not ex- 
clude an implied warranty of sound- 
ness (Trimmier vy. Thomson, 10 8. 
C. 164; Wood v. Ashe, 34 S. C.\L. 64; 
Habersham v. Rodrigues, 28 S. C. L. 
314; McLean v. Green, 27 S. C. L. 17; 
Banks v. Hughes, 12 S. C. L. 537; 
Wells \v.. Spears,.. 12. S. Ci-.L. 421; 
Houston v. Gilbert, 5S: C. L. 63, '5 
AmD 542), (2) nor of fitness for a 
particular purpose (Barber v. Single- 
tary, 13 Ga. A. 171, 78 SE 1100), (3) 
or of materials and workmanship 
(American Seedless Raisin Co. v. 
Joshua Hendy Iron Works, 94 Cal. A. 
289, 271 P 129). (4) An express war- 
ranty of title or against encumbranc- 
es does not exclude an implied war- 
ranty of merchantability. Merriam 
v. Wield, 24 Wis. 640. (5) An express 
warranty of age did not exclude an 
implied warranty of fitness. Barber 
v. Singletary, supra. (6) Usually 
warranties by description are not so 
broad and general as to exclude im- 
plied warranties of merchantability 
and fitness. J. B. Colt Co. v. Bridges, 
162 Ga. 154, 1382 SE 889 [aff 34 Ga. A. 
422, 129 SE 904]; O’Brien v. Ellarbee, 
14 Ga. A. 333, 80 SE 864. But see 
Savannah v. U.-S. Fuel Corp., 29 Ga. 
A. 578, 116 SE 218 (while such war- 
ranties do not ordinarily exclude im- 
plied warranties of merchantability 
and of fitness for the purpose for 
which goods of the class sold are usu- 
ally employed, they do exclude war- 
ranties of suitableness for the buyer’s 
particular purpose). 


[b] Civil law.—An express war- 
ranty with relation to title only does 
not raise any presumption of inten- 
tion destructive of the operation and 
availability of redhibitory vices in 
the character and condition of the 
property sold which are implied from 
a sale. Castellano v. Peillon, 2 Mart. 
N. S. (La.) 466. 


15. Hart-Kraft Motor Co. v. In- 
dianapolis Motor Car Co., 183 Ind. 311, 
109 NE 39. 


16. Corry v. Sylvia, 192 Ala. 550, 


SALES 


the designated 


If an 


warranty whose 


68 S 891, AnnCas1917E 1052 [cit Cyc]; 
Thomson v. Colorado Portland Ce- 
ment Co., 64 Colo. 156, 170 P 949. 

[a] Implication of warranty of 
other items.—An express warranty in 
a bill of sale conveying a ship and 
her freight that the ship was unen- 
cumbered does not exclude an implied 
warranty that the freight was also 
unencumbered. Corry v. Sylvia, 192 
Ala. 550, 68 S 891, AnnCas1917E 1052. 

[b] Implication of warranty of 
other kinds of goods.—Where an 
agreement for the sale and purchase 
of either of two brands of a certain 
commodity contained an express war- 
ranty with reference to one of them, 
whereas the other was the one in fact 
sold and delivered, the contract did 
not exclude implied warranties there- 
of. Thomson v. Colorado Portland 
Cement Co., 64 Colo. 156, 170 P 949. 


17. Miller Rubber Co. v. Blewster- 
Stevens Service Station, 171. Ark. 
1179, 287 SW 577, 59 ALR 1237. 


[a] Dealer and consumer.—An ex- 
press warranty limited only to the 
“original user’ does not exclude im- 
plied warranties in favor of dealers. 
Miller Rubber Co. v. Blewster-Stevens 
Serv. Station, 171 Ark. 1179, 287 SW 
577, 69) ATaR12'3 7, 


18. Loxterecamp v. Lininger Impl. 
Co., 147 lowa 29, 125 NW 8380, 38 LRA 
NS 501. 

19. Bekkevold v. Potts, 173 Minn. 
87, 216 NW 790, 59 ALR 1164; Na- 
tional Cash Register Co. v. Layton, 
207 Mo. A. 454, 232 SW 1091. 


20. Ga.—Evans v. Premier Refin- 
ing Co., 31°Ga. A. 308,120 SE 553; 
Lewis v. Dickenson, 25 Ga. A. 354, 103 
SE 195; Stimpson Computing Scale 
Co. v. Taylor, 4 Ga. A. 567, 61 SE 1131. 


Ky.—Forsythe v. Pi ah Co., 148 
Ky. 90, 146 SW 110 


Mich.—Hall v. Paes Power Car 
Co., 168 Mich. 634, 185 NW 118. 


Mo.—International Harvester Co. 
v. Burch, (A.) 213 SW 493; Advance 
Rumely Thresher Co. v. Briggs Hard- 
ware Co., 202 Mo. A. 608, 206 SW 587: 
Brooks Tire Mach. Co. v. Wells, 182 
Mo. A. 50, 167 SW 604; Walter A. 
Wood Mowing, etc., Mach. Co. v. 
Bobbst, 56 Mo. A. 427; Boyer v. Neel, 
50 Mo. A. 26. 

S. C.—Rainey v. Simon, 139 S. CGC. 
337, 1388 SE 41; Murray Co. v. Pea- 
cock, 117 S.C. 384, 109 SE 121. 
asian oa v. Brown, 3 Sask. L. 

38. 

21. National Novelty Import Co. v 
Ellis, 143 Ark. 4138, 220 SW 467. 

[a] Warranty arising on resale to 
consumer.—Where a contract of sale 
of jewelry to a retailer provided that, 
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existence is inconsistent with the existence of the 
express warranty,?° but an express warranty whose 
very existence is contingent upon future events and 
which will arise, if at all, only subsequent to the sale, 
does not exclude any implication of warranty prior 
to the time stipulated for the coming into existence 
of the express warranty.?! 


Requisites and sufficiency of express warranty. 
The exclusion of an implied by an express warranty 
is not dependent upon the expression of the warranty 
having been in writing,?* and is not grounded upon 
the rules of evidence.?? 
not constituting warranties, do not exclude the im- 
plication of warranty,** nor do representations of 
the seller not amounting to warranties,?° nor does. 
a contract with reference to the property sold, not. 
in the nature of a warranty,?° even though designat- 


Mere words of description, 


~*~ 


if the article which failed to give sat- 
isfaction be returned to seller by the 
consumer within a specified time the 
seller would refund in cash the price 
paid at retail or furnish a new article, 
the retailer was not required to ac- 
cept goods not conforming to the 
sample. and pursue the remedy pro- 
vided for by such warranty, such 
warranty having application to the 
goods only after acceptance by retail- 
er, and sale to a third person and not 
to retailer’s right to return goods for 
noneonformity to sample. National 
Novelty Import Co. v. Ellis, 143 Ark. 
413, 220 SW 467. 


22. Mull v. Touchberry, 112 S. C. 
422, 100 SE 152. 


23. Mull v. Touchberry, supra. 


24. Philbrick v. Kendall, 111 Me. 
198, 88 A 540; Carleton vy. Lombard, 
12 Hun 254, 25 NYS 570,28 NYS 1107 
[aff 149 N. Y. 137, 43 NE 422]. 


25. American Seedless Raisin Co. 
v. Joshua Hendy Iron Works, 94 Cal. 
A. 289, 271 P 129; Boulware v. Victor 
Auto. Mfg. Co.,.152 Mo. A: 567, 134 
SW 7, 163 Mo. A. 524, 143 SW 1197. 


[a] Rule applied.—(1) A_ state- 
ment, “Our automobiles are thorough- 
ly tested before leaving the factory, 
and we warrant them to be in perfect 
running order when shipped,” being 
apparently designed only as a repre- 
sentation to induce the contract and 
not as a warranty intended to enter 
into and form a part of it, does not 
exclude the implication of warranty. 
Boulware v. Victor Auto. Mfg. Co., 
152 Mo. A. 567, 184 SW 7, 163 Mo. A. 
524, 143 SW 1197. (2) Representa- 
tions and affirmations as to materials 
and workmanship, not included in the 
written contract expressing the full 
terms of the sale, did not exclude im- 
plication of warranties of material 
and workmanship... American Seed- 
less Raisin Co. v. Joshua Hendy Iron 
Works, 94 Cal. A. 289, 271 P 129. 


' 26. American Seedless Raisin Co. 
v. Joshua Hendy Iron Works, supra; 
Elgin Jewelry Co. v. Estes, 122 Ga. 
807, 50 SE 939; Bentley v. Rice, 27 
Ga. A. 816, 110 SE 26; White v. Mer- 
cantile Jewelry Co., 6 Ga. A. 860, 65 
SE 1075; Lovvorn v. Eldorado Jew- 
elry Co., 1 Ga. “A. 349, 57 SE 926; 
Detroit Automatic Scale Co. v. G. B. 
R. Smith Milling Co., (Tex. Civ. A.) 
217 SW 198. 


{a] Agreement for repair for lim- 
ited time after sale. Detroit Auto- 
matic Scale Co. v. G B. R. Smith 
ane Com Chex 4 Civ, As) Moe inv 
198. 


[b] Agreement to replace parts 
defective by reason of ‘faults in ma- 
terial and workmanship did not ex- 
clude an implied warranty against 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ed as a “warranty” by the contract.?7 


Waiver of express warranty. Where the buyer 
waives an express warranty, the seller acquiescing, 
he may avail himself of the warranty implied by 


law.28 


Under provisions of Uniform Sales Act?°® an ex- 
press warranty or condition does not negative any 
implied warranty or condition therein provided un- 
A similar rule exists 
under the English Sale of Goods Act.*4 


[§ 706] (5) Effect of Written Contract. There is 


less ineonsistent therewith.?° 


defects in material and workmanship. 
American Seedless Raisin Co. v. 
Joshua Hendy Iron Works, 94 Cal. 
BP 289, 021k P12 9. 


27. Elgin Jewelry Co. v. Estes, 122 
Ga. 807, 50 SE 939; White v. Mer- 
cantile Jewelry Co., 6 Ga. A. 860, 
€5 SE 1075; Lovvorn v. Eldorado 
Jewelry Co., 1 Ga. A. 349, 57 SE 926. 


28. Parsons Band-Cutter, etc., Co. 
v. Mallinger, 122 Iowa 703, 98 NW 
580; Hansmann vy. Pollard, 113 Minn. 
429, 129 NW 848 


{a] Failure to give required note. 
—wWhere an order for the purchase 
of an article embraced, in printed 
matter selected and prepared by the 
seller, a provision containing an ex- 
press warranty that the article would 
do the work required of it, but pro- 
viding that a failure to give a note 
for the purchase price before deliv- 
ery should discharge the seller from 
all warranties, which was an unfair 
provision, the contract as to the war- 
ranties and conditions upon which 
they were to be effected should be 
construed strictly as against the sell- 
er; and the buyer having failed to 
perform the conditions upon which 
the express warranties depended, and 
the seller having made delivery with- 
out demanding the note, the party’s 
rights stand as if the contract had 
contained no express warranties, and 
the buyer was not precluded, in an 
action for the price, from showing 
a breach of the warranty implied by 
jaw that the article purchased was 
fit for the purpose intended. Hans- 
mann v. Pollard, 113 Minn. 429,'129 
NW 848. 3 

{b] Reason for rule.—An effec- 
tive waiver of express warranties 
leaves the contract exactly as if 
there were none contained in the sale. 
Hausmann v. Pollard, 113 Minn. 429, 
129 NW 848. 

29. See statutory provisions. 

30. U. S.—Davenport Ladder Co. 
vy. Edward Hines Lumber Co., 43 F. 
(2d) 63; Barrett Co. v. Panther Rub- 
ber Mfg. Co., 24 F. (2d) 329; Bird 
v. Guarantee Constr. Co., 295 Fed. 
451. 

Iowa.—Wise v. Central Iowa Mo- 
tors Co., 207 Iowa 939, 223 NW 862; 
Peterson v. Dreher, 196 Iowa 178, 194 
NW 53. ; 

Mass.—Flynn v. Bedell Co., 24 
Mass. 450, 136 NE 252, 27 ALR 1504. 

Mich.—Burkett v. Oil Automatic 
Heating Corp., 241 Mich. 634, 217 NW 
897; Dunn Road Mach. Co. v. Char- 
levoix Abstract, etc., Co., 247 Mich. 
398, 225 NW 592, 64 ALR 947; Pent- 
Jand v. Jacobson, 189 Mich. 339, 155 
NW 468. 

Minn.—Bekkevold v. Potts, 173 
Minn. 87, 216 NW 790, 59 ALR 1164; 
Baumgartner v. Glesener, 171 Minn. 
289, 214 NW 27; Kitowski v. Thomp- 
son Yards, 150 Minn. 436, 185 NW 
504. 

N. M.—J. B. Colt Co. v. Gavin, 33 
N. M. 169, 262 P 529. 

N. D.—Minneapolis Steel, etc., Co. 
v. Casey Land Agency, 51 N. D. 832, 
201 NW 172. 

Oh.—Toledo Cooker Co, v. Madison 
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some authority to the effect that reduction to writ- 
ing of a contract of sale operates to exclude the im- 
plication of warranties,*? in the same manner as 
prior express affirmations and undertakings not in- 
corporated in the instrument are excluded thereby ;3* 


but the decisions in which the existence of implied 


First Nat. Bank, (A.) 153 NE 856; 
Talge Mahogany Co. v. Quinn, 29 O. 
C. A. 276. 


Or.—Klinge v. Farris, 128 Or. 142, 
268 P 748, 273 P 954. 


S. D.—Lee v. Cohrt, 232 NW 900. 


[a] Scope and effect of provisions. 
—“‘The Uniform Sales Act is not in 
conflict with the rule announced by 
the weight of authority prior to its 
adoption. It simply attempts to 
make the law uniform in_ states 
adopting the act and abolishes the 
minority rule prevailing in some 
states excluding all implied war- 
ranties where there is a written con- 
tract, or where there is an express 
warranty concerning any subject, 
though not the one involved. It is 
not intended to prevent or limit the 
right to contract or permit contra- 
diction of a written or express con- 


tract.” »— ‘eel vy. -Cohrtsi§(S._ 1D: 32:32 
NW 900, 908. 
[b] Rule applied.—(1) Express 


warranty of performance and econ- 
omy did not exclude an implied war- 
ranty of fitness. Talge Mahogany 
Comyv.. Ouinniy 29 OO. Le. wARi27 Cope C2) 
Express warranty of materials and 
workmanship did not. exclude im- 
plied warranty of fitness. Wise v. 
Central Iowa Motors Co., 207 Iowa 
939, 223 NW 862; Dunn Road Mach. 
Co. v. Charlevoix Abstract, etc., Co:, 
247 Mich. 398, 225 NW 592, 64 ALR 


947; Burkett v. Oil Automatic Heat- 
ing Corp., 241 Mich. 634, 217 NW 
897; Bowser v. McCormack, 230 App. 


Div. 303, 248 NYS 442. (3) Express 
warranties by description and that 
animals would be selected with re- 
spect to their quality, prolificness, 
etc., did not exclude an implied war- 
ranty of merchantability. Klinge 
v. Farris, 128 Or. 142, 268 P 748, 273 
P 954. (4) Express warranty of de- 
sign, workmanship, material, and 
handling capacity did not exclude an 
implied warranty as to functional 
efficiency. Bird Vv. Guarantee 
Constr. Co., 295-.Med:. 451. ,. (5), An 
express warranty of pregnancy did 
not exclude an implied warranty of 


fitness for purpose of breeding. 
Peterson v. Dreher, 196 Iowa 178, 
194 NW 53. (6) An implied war- 


ranty against the presence of latent 
injurious defects did not exclude an 
implied warranty of fitness for pur- 
pose, although the absence of such 
defects was an element bearing on 
fitness. Flynn v. Bedell Co., 242 
Mass. 450, 1386 NE 252, 27 ALR,1504. 
(7) Express warranties of materials, 
workmanship, durability, capacity, 
and functioning efficiency did not ex- 
clude an implied warranty of fitness 
for purpose. Minneapolis Steel, ete., 
Co. v. Casey Land Agency, 51 N. D. 
832, 201 NW 172. (8) An express 
warranty that seed corn tested to 
a certain percentage did not exclude 
an implied warranty of reasonable 
fertility, or fitness for the purpose. 
Baumgartner v. Glesener, 171 Minn. 
289, 214 NW 27. (9) An express war- 
ranty in a sale of hogs to use care 
to avoid possible infection and to 
furnish a health certificate excluded 
an implied warranty of health or fit- 
ness for use. Lee v. Cohrt, (S. D.) 
232 NW 900. 


warranties, despite the existence of a complete writ- 
ten contract, has been recognized are more numer- 
ous,** and the doctrine of exclusion, appropriate to 
unincorporated express undertakings, has been de- 
clared inoperative to avoid the existence of implied 
warranties,®° at least where the writing contains no 


3139) J. B Colt -ConvecGavin, SounNes 
M. 169, 262 P 529; Reeves v. Chase, 
1 Alta. L. 274 [app allowed on oth- 


er grounds 2 Alta. L. 133]; Grocers’ 
Wholesale Co. v. Bostock, 22 Ont. 
L. 130, 2 OntWN 144, 17 OntWR 


ae Elliott v. Brown, 3 Sask. L. 

a] This provision does not alter 
or modify, but rather codifies, the 
common law rule prevailing before 
its adoption. Grocers’ Wholesale Co. 
v. Bostock, 22 Ont. L. 130, 2 OntWN 
144, 17 OntWR 129. 

32. Stark Music Printing, etc., Co. v. 
Witmark, 189 Ill. A. 293; Walker v. 
Johnson, 116 Ill. A. 145; Ramming 
v. Caldwell, 43 Ill. A. 175; Boston 
Cons. Gas Co. v. Folsom, 237; Mass. 


565, 180 NE 197; A. B.. Farquhar 
Co. v. Hardy Hardware Co., 174 N. 
C. 369, 93 SE 922; Chas. Hackley 


Piano Co. v. Kennedy, 152 N. C. 196, 
67 SE 488; Sparks v. Messick, 65 N. 


C. 440. See Craig v. Pellet, 209 Ml. 
A. 368. But see Swift v. Etheridge, 
190 N. C. 162, 129 SE 453 (an. im- 


plied warranty of merchantability as 
to commercial fertilizers, with re- 
gard to which commodity the rule 
of caveat emptor does not apply in 
North Carolina, is not excluded by 
the fact that the contract of sale 
is in writing, and this is true, even 
though the instrument contains lan- 
guage of refusal of warranty). Con- 
tra Lidgerwood Mfg. Co. v. S. R. H. 
Robinson, etce., Contracting Co., 183 
Til. A. 431. 


“No express warranty appears in 
the contract, and none can be im- 
ported into. it by implication. . . . 
If a warranty such as the defend- 
aart) 9S 0 [buyer] claims were 
intended it should have been inserted 
in the contract.’”’”. Boston Cons. Gas 
Co. v. Folsom, 237- Mass. 565, 130 
NE 197. 

“As a general rule, when there are 
in a written instrument express war- 
ranties, none will be implied.” Stark 
Music Printing, etc., Co. v. Witmark, 
189 Ill. A. 293, 295 


33. Exclusion of prior affirmations 
and undertakings by written instru- 
ment see supra § 696. 

34. See cases infra notes 35, 36. 

35. Ga.—Bond v. Perrin, 145 Ga. 
200, 88 SE 954 [answer to cert ques- 
tions conformed to 18 Ga. A. 179, 89 
SE 79]. 

Ind.—Michigan Pipe Co. v. Sullivan 
County Water Co., 190 Ind. 14, 127 
NE 768, 129 Ind. 5; Hart-Kraft Motor 
Co. v. Indianapolis Motor Car Co., 183 
Ind. 311, 109 NE 39; Penn American 
Plate Glass Co. v, De la Vergne Mach. 
Co., 58 Ind. A. 333, 106 NE 722. But 
see Reeves v. Byers, 155 Ind. 535, 58 
NE 713 (where in holding that an ex- 
press written warranty of general fit- 
ness excluded an implied warranty of 
fitness for a particular purpose, the 
court said broadly that an express 
warranty in writing excluded impli- 
eation of warranty); Sullivan Mach. 
Oo. v. Breeden, 40 Ind. A. 631, 82 NE 
107 (to same effect). 

Iowa.—J. L. Owens Co. v. Leland . 
Farmers’ El. Co., 192 Iowa 771, 185 
NW 590; Ideal Heating Co. v, Kram- 
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expression of warranty.°® 


Written express warranties. 
authority, where 


er, 127 Iowa 137, 102 NW 840; Par- 
sons Band-Cutter, etc., Co. v. Malling- 
er, 122 Iowa 703, 98 NW 580; Black- 
more v. Fairbanks, 79 Iowa 282, 44 
NW 548. 


Ky.—International Harvester Co. v. 
Bean, 159 Ky. 842, 169 SW 549. 

La.—Castellano v. Peillon, 2 Mart. 
N. S. 466. 

Mich.—Wolverine Spice Co. v. Fal- 
las, 182 Mich. 361, 148 NW 701. 

Minn.—Hansmann vy. Pollard, 113 
Minn. 429, 129 NW 848. 

Mo.—Boulware v. Victor Auto. Mfg. 
Co., 163 Mo. A. 524, 143 SW 1197 


[adopting op 152 Mo. UN 567, 134 SW, 


7]; Aultman v. Hunter, 82 Mo. A. 
632; Little v. Widener, (A.) 32 SW 
(2d) 116. 

N. H.—-Sanborn v. Jackman, 60 N. 
H. 569 


N. We eariccou v. Lombard, 149 N. 
Y. 187; 43 NE 422; Bowser v. Mc- 
Cormack, 230 App. Div. 303, 243 NYS 
442; Cohan v. Markel, 215 App. Div. 
435, 213 NYS*681; Marx v. Locomo- 
pile Co., 82 Misc. 468, 144 NYS 937 
(action to recover the purchase price 
of a motor truck); Miller v. Winters, 
144 NYS 351. 

Okl.—Olson v. Sullivan, 109 Okl. 
oT e23k) b 634" G. M.C. Truck iCo..v. 
Keeley, 105 Okl. 84, 231 P 882; Fair- 
banks v. Miller, 80 Okl. 265, 195 P 
1083. 

Or.—Klinge v. Farris, 128 Or. 142, 
268 P 748, 273 P 954. 

Pa.—White Co. v. Francis, 95 Pa. 
Super. 315. 

S. C.—Southern Iron, etc., Co. v. 
Bamberg, etc., R. Co., 151 S. C. 506, 


149 SE 271; Trimmier v. Thomson, 
S. C..164; Wood v. Ashe, 34 S. C. 
L. 64; Banks v. Hughes, 12 S. Cc. L. 


537; Wells v. Spears, 12 S. C. L. 421. 


Tenn.—Topp v. White, 12 Heisk. 
165; Word v. Cavin, 1 Head 506; 
Trigg v. Faris, 5 Humphr. 343. 

Wis.—Merriam v. Field, 39 Wis. 
578; Boothby v. Scales, 27 Wis. 626; 
Merriam v. Field, 24 Wis. 640. 


erdeyv, Pybus; (3): 
& G. 868, 42 ECL 452, 133 "Reprint 
1390. 

See Consumers’ Coal, etc., Co. v. 
Yarbrough, 194 Ala. 482, 69 S 897 
(aw will imply appropriate war- 
ranty, whether contract of sale be 
oral or written). 

“Brom their nature implied war- 
ranties attach to a written as well as 
to an unwritten contract of sale.” 
White Co. v. Francis, 95 Pa. Super. 
315, 320. 

“The fact that a contract of sale 
is in writing, does not necessarily ex- 
clude warranties implied by law.” 
G. M. C. Truck Co. v. Kelley, 105 Okl. 
84, 231 P 882, 883. 

“The writing, it is true, is deemed 
to express the whole agreement of 
the parties, but since this peculiar 
liability arises from the nature of 
the transaction and the relations of 
the parties, without express words or 
even actual intention, it will remain 
as part of the seller’s obligation un- 
less in some way expressly excluded, 


According to some 
the writing expressly sets forth 
certain warranties, there is no warranty to be im- 
plied beyond those expressed in the writing,?* such 
exclusion of implied warranty being grounded on the 
doctrine that the parties, by expressing warranties, 
have evinced an intention that there shall be no oth- 
ers in the sale;** and this result is in some eases 
a corollary to the more general principle that a writ- 
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ten contract excludes the implication of warranty,?°® 


customary rules 


all implied warranties, therefore, 
from their nature may attach to a 
written as well as an unwritten con- 
traet of sale.’’ Carleton v. Lombard, 
149 N. Y. 187, 48 NH: 422, 424. 

[a] Doctrine not inconsistent with 
parol evidence rule}—‘‘The doctrine is 
not at variance with any established 
principle of the law. It is not adding 
a new term to the agreement of the 
parties, in the sense of the law; nor 
is it any infringement of the princi- 
ple that parol evidence is inadmissi- 
ble to enlarge or vary the written 
agreement of the parties, because 
such implied covenant is regarded as 
an inherent term of the contract, not 
necessary to be expressed and having 
the same force as if stated in terms.” 
Word v. Cavin, 1 Head (Tenn.) 506. 

{b] Disclaimer of implied war- 
ranty in certain particulars may ex- 
ist and be available to the seller to 
prevent implication of warranty, al- 
though not. incorporated in the in- 
strument. Miller v. Van Tassel, 24 
Cal. 459. 

[ec] Instrument under seal does 
not exclude possibility of implication 
of warranty. Banks v. Hughes, 12 
S.iCy a, (6373 sword vinCaviny di) Head 
(Tenn.) 506. 

36. U. S.—Davenport Ladder Co. v. 
Edward Hines Lumber Co., 43 F. (2d) 
63; Barrett Co. v. Panther Rubber 
Mfg. Co., 24 F. (2d) 329. 


-Ga.—Bond vy. Perrin, 145 Ga. 200, 88 
SE 954 [answer to cert questions con- 
formed to 18 Ga. A. 179, 89 SE 79]; 
Elgin Jewelry Co. v. Estes, 122 Ga. 
807, 50 SE 939; Pidcock v. Merchant’s 
Nat. Bank, 7 Ga. A. 303, 66 SE 973; 
Pidcock v. Crouch, 7 Ga. A. 299, 66 
SEH 971. 

N. Y.—Cooper v. Payne, 103 App. 
Div. 118, 98 NYS 69 [rev on other 
grounds 186 N. Y. 334,.78 NE 1075]. 


5 ; COM CUrcany © 5 
OhS&CP 495, 5 OhNP 224 [rev 4 Oh 
S&CP 449]. 

W. Va.—Hood v. Bloch, 29 W. Va. 
244, 11 SE 910. 

BIL arent Veolistylunckt.y Se Qtipisy 
te 

“Where the note or contract sued 
on is silent as to the warranties, it is 
permissible for the defendant 
[buyer] to set up the existence and 
breach of . implied warran- 
ties. (Bidcockavix Crouch, 7) Gay A: 
299, 69 SE 971, 972. 

37. U. S.—Barrett Co. v. Panther 
Rubber Mfg.’ Co., 24. EH. (2d) 329; 
Buckstaff v. Russell, 79 Fed. 611, 25 
CGA 1293) Grand: Ave. ~Hotel’ Co. iv: 
Wharton, 79 Fed. 43, 24 CCA 441. 

Cal.—Kullman v. Sugar Apparatus 
Mice Cove Ubon (Calverizow oO mr, N86 
American Steel Pipe, ete., Co. v. Hub- 
bard, 42 Cal. A. 520, 183 P 830. See 
Miller v, Van Tassel, 24 Cal. 459 (in 
the absence of express written war- 
ranty, an implied warranty, regard- 
ing title at least, may exist). Ber 
see North Alaska Salmon Co. vy. 
Hobbs) eter. Co; Loon Calle 3c0n tise 
870, 120 P 27, 35 LRANS 501 (a writ- 
ten express warranty did not exclude 
an implied warranty which was in 
entire harmony with that expressed). 


while in others it is a limited and special rule pe- 
culiar to instruments wherein warranties are ex- 
pressed,*® a writing which expresses no warranty 
not being accorded this effect of excluding implied 
warranties;*? but, in some jurisdictions, where the 
rule of exclusion by force of the writing merely is 
denied, this result is reached, although ‘the instru- 
ment contains written express warranties,!2 and the 


as to the exclusion of implied, by 


Ga.—Moultrie Repair Co. v. Hill,. 
120 Ga. 730, 48 SE 143; Holcombe v. 
Cable Co., 119 Ga. 466, 46 SE 671; 
Smith v. Webb, 20 Ga. A. 313, 93 SE 
A Contra Wilcox v. Owens, 64 Ga. 


N. C.—A. B. Farquhar Co. v. Hardy 
Hardware Co., 174 N. C. 369, 93 SE 
922; Hampton Guano Co. vy. Hill Live- 
Stock Co., 168 N. C. 442, 84 SH774, 
LRA1915D 875. 


S. D.—Sheafe v. Zastrow, 30 S. D. 
159, 188 NW 16. 


Tex.—J. I. Case Threshing Mach. 
Co. v. Manes, (Commn. A.) 254 SW 
929" rev 2(Cive BAe 4 Tae Si wae noel 
Wenner v. Haralson, (Civ. A.) 147 SW 


Va.—Ford Motor Co. 
140 Va. 383, 125 SE 209. 


“A person who relies upon a writ- 
ten contract of warranty as to quality 
or description of the property he has 
purchased is bound by the terms of 
the warranty.” Hampton Guano Co. 
v. Hill Live-Stock Co., 168 N. C. 442, 
84 SE 774, 776, LRA1915D 875. 

[a] Statutory warranties.—The 
text statement is true, even though 
the implied warranties sought to be 
established are statutory in origin 
and nature. Kullman v. Sugar Ap- 
pauatys Mfg: Co.,, 153 Calii25, 96, 2 


v. Switzer, 


38. See cases supra note 87. 

“Where a party gives a written 
warranty, it is presumed that the 
writing contains all that is intended 
to be warranted,’ and, as a general 
rule, no other warranty will be im- 
plied.” Ford Motor Co. 
140 Va. 388, 125 SE 209, 212. 


39. See cases supra note 32. 
40. See cases infra note 41. 


41. Davenport Ladder Co. vy. Ed- 
ward Hines Lumber Co., 43 F. (2d) 
63; Barrett Co. v. Panther Rubber 
Mfg. Co., 24 F. (2d) 329, 335; Pidecock 
v. Crouch, 7 Ga. A. 399, 66 SE 971; 
Pidecock v. Merchant’s Nat. Bank, 7 
Ga. A. 303, 66 SE 973. 


“Tt is true that, where a written 
contract expresses a particular war- 
ranty, it becomes plain that the minds 
of the parties have dealt with the 
general subject as to what warran- 
ties should be given, and by specify- 
ing one have excluded others; but 
the reason for the rule fails where 
no warranty of any kind is inserted 
in the written contract.” Barrett Co. 
vy. Panther Rubber Mfg. Co., supra. 


42. Ind.—Michigan Pipe Co. v. 
Sullivan County Water Co., 190 Ind. 
14,127 NE 768, 129 NE 5; Hart-Kraft 
Motor Co. v. Indianapolis Motor Co., 
188 Ind. 311, 109 NE 29; Penn Ameri- 
can Plate Glass Co. v. De la Vergne 
mon: Co.,—58 Ind. A. 333; 106 NE 

Iowa.—J. L. Owens Co. v. Leland 
Farmers’ ‘Hl. Co., 192 Iowa 771, 185 
NW 590; Ideal Heating Co. v. Kram- 
er, 127 Iowa 137, 102 NW 840; Par- 
sons Band-Cutter, etc., Co. v. Mal- 
linger, 122 Iowa 703, 98 NW 580; 
Blackmore v. Fairbanks, 79 Iowa 282, 
44 NW 548. 


Ky.—International Harvester Co. v. 


For later cases, developments anid changes in the law see Annotations, same title and section numper, 


v. Switzer, 
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express, warranties*® are followed without variation 
by reason of the fact merely that the warranties 
expressed are expressed in writing.** 
ever, the warranty expressed is in its nature suffi- 
cient to exclude impheation of another warranty,*® 
an express warranty in writing, of course, excludes 
implied warranties to the extent common to express 
and a written refusal of 
warranty may be sufficient to prevent the existence 


warranties generally ;*® 


of implied warranties.*7 


Uniform Sales Act makes no distinction, as to the 


Bean, 159 Ky. 842, 169 SW 549. 
La.—Castellano v. Peillon, 2 Mart. 
N. S. 466. 
Mich.—Wolverine Spice Co. v. Fal- 
las, 182 Mich. 361, 148 NW 701. 
Minn:-—Hansmann vy. Pollard, 
Minn. 429, 129 NW 848. 
Mo.—Boulware v. Victor Auto. Mfg. 
Go.) 163° Mo, “AU 524" 143. Sw, 1197 
[adopting op 152 Mo. A. 567, 134 SW 


113 


.7]; Aultman y. Hunter, 82 Mo. A. 
632; Little v. Widener, (A.) 32 SW 
(2d) 116. 

N. H.—Sanborn v. Jackman, 60 N. 
io Oo. 


N. Y.—Carleton y.. Lombard, 149 N. 
Y. 137, 43 NE 422; Bowser v. McCor- 
mack, 230 App. Div. 303, 243 NYS 442. 

Okl1.—Olson v. Sullivan, 109 Okl. 
297, 234 P 634; Fairbanks v. Miller, 
80 Okl. 265, 195 P 1088. 


Or.—Klinge v. Farris, 128 Or. 142, 
268 P 748, 273 P 954. 

S. C.—Southern Iron, etc., Co. v. 

Bamberg, etc., R. Co., BIL, he OE 506, 
149 SE 271; Trimmier v. Thomson, 10 
De ee Gas ‘Wood v. Ashe, ote0. GC) we. 
64; Banks v. Hughes, 12 S. C. L. 537; 
Wells v. Spears, 12 8. C. L. 421. 


[a] Express written warranties 
waived by the parties do not prevent 
the existence of an implied warranty. 
Parsons Band-Cutter, etc., Co. v. Mal- 
linger, 122 Iowa 703, 98 NW 580; 
Hansmann vy. Pollard, 113 Minn. 429, 
129 NW 848. 


{b] In Wisconsin (1) the rule that 
written warranties did not necessari- 
ly exclude those implied by law was 
early adopted. Merriam v. Field, 39 
Wis. 578; Boothy v. Scales, 27 Wis. 
626; Merriam y. Field, 24 Wis. 640. 
(2) But a later case, in holding that 
an express warranty excluded impli- 
cation of. inconsistent implied war- 
ranties, intimates that every writing 
containing warranties excludes’ the 
implication of warranty and limits 
the earlier decisions. J. I. Case Plow 
Works vy. Niles, etc., Co., 90 Wis. 590, 
63 NW 1013, 1016. 

43. Exclusion of implied warranty 
by express warranty see supra § 705. 


44. See supra note 42. 


“Tt is contended that there could 
be no implied warranty of fitness be- 
cause the contract excluded such an 
implied warranty. Under this con- 
tention the question arises as to 
whether the written contract shows 
on its face that it was the intention 
of the parties that the warranty 
therein contained be the | only war- 
ranty made in the sale.” Little v. 
bee (Mo. A.) 32 Sw (2d) 116, 
17 

45. Sufficiency of express warranty 
to exclude implied warranty see su- 
pra § 705. 

46. U. S.—The Nuska, 300 Fed. 
231; Alderson v. General Electric Co., 
210 Fed. 775, 127 CCA 325 

Ga.—Malsby v. Young, 104 Ga. 205, 
30 SE 854... 

Ind.—Michigan Pipe Co. v. Sulli- 
van County Water Co., 190 Ind. 14, 
127 NE 768, 129 NE 5; Penn Ameri- 
can Plate Glass Co. v. De la Vergne 
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Where, how- | tracts.*§ 


Assignment of instrument. 
strument in the nature of a muniment of title to per- 
sonalty is assigned, the transfer of the writing does 
not relieve the assignor from the implied warranties 
arising from the transaction.*® 


[§ 707] (6) Effect of Disclaimer.°° 
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circumstances under which an implied warranty is 
excluded, between contracts in writing and other con- 


When a written in- 


When the 


seller has expressly refused to give any warranty, 


Mach. Co., 58 Ind. A. 333, 106 NE 722. 
Iowa.—Bucy v. Pitts ‘Agricultural 

Works, 89 Iowa 464, 56 NW 541. 
Ky.—J. I. Case Threshing Mach. 

Co v. Dulworth, 216 Ky. 637, 287 SW. 
4, 


Mich.—Murphy v. Gifford, 228 Mich. 
287, 200 NW 268. 

Okl.—Kinnard-Haines Co. v. 
lingham, 73 Okl. 129, 175 P 208. 


Tex.—E. F. Elmberg Co. v. Dunlap 
Hardware Co., (Commn. A.) 267 SW 
258 [aff (Civ. A.) 252 SW 1098]. 


Wis.—J. I. Case Plow Works v. 
Niles, etc., Co., 90 Wis. 590, 68 NW 
1013. 

And see cases supra notes 37, 88. 


“If this warranty is covered by 
the express terms of the contract 
there is no implied warranty for that 
reason, if the written stipulation does 
not cover it, the law writes into the 
contract the warranty which the law 
implies.” Penn American Plate 
Glass Co. v. De la Vergne Mach. Co., 
58 Ind. A. 333, 106 NE 722, 724. 


BAG See cases infra § 707 notes 51, 


48. Barrett Co. v. Panther Rubber 
Mfg. Co., 24 F. (2d) 329. See Klinge 
v. Farris, 128 Or. 142, 273 P 954, 268 
P 748 (applying Act subd 6 § 15, pro- 
viding that “an express warranty 
does not negative a warranty or con- 
dition implied under this act unless 
inconsistent therewith,” to a contract 
containing written warranties). 


[a] Alteration of minority rule.— 
The Uniform Sales Act abolishes the 
minority rule, prevailing in some 
states prior to its adoption, excluding 
all implied warranties where there is 
a written contract. Lee v.,Cohrt, (S. 
D.) 232 NW 900. 


49. Shattuck v. Green, 
42. 


50. Disclaimer of warranty gener- 
ally see supra § 698. 


51. U. S.—Pottash v. Reach, 272 
Fed. 658 [certiorari den 259 U. S. 589 
mem, 42 SCt 588 mem, 66 L. ed. 1078 
mem]. 


Cal.—Williams vy. Bullock Tractor 
Co. 186 Cal. *32, 198 P 7805 William 
A. Davis Co. v. ‘Bertrand Seed Co., 
4 (Cale Aes te 2 ake L280 Coursey. 
Sperry Flour Co., 85 Cal. A. 156, 259 P 
108. 


Dil- 


104 Mass. 


Conn.—Bridgeport L. A. ‘W. Corp. v. 
Levy, 110 Conn. 255, 147 A 841. 


Ga. Vashington, etc., R. Co. v. 
Southern Iron, etc., Co., 28 Ga. A. 684, 
112 SE 905; Davis v. Joyner, 27 Ga. 
A. 132, 107 SE 551; Harrell v. Hol- 
man, 21 Ga. A. 159, 93 SE 1021; Bar- 
rineau v. Holman, 19 Ga. A. 511, 91 
SE 921. But see Hardy v. General 
Motors Acceptance Corp., 38 Ga. A. 
463, 144 SE 327 (a provision that “no 
warranties have been made” by the 
seller excluded only express, and not 
implied, warranties, since the latter 
need not be made but are part of the 
sale as a matter of law, and the con- 
tract is to be most strongly construed 
against the seller who drew it). 


Iowa.—Blizzard v. Growers’ 


Can- 


no warranty of any kind can be implied by law.°* 


ning Co., 152 Iowa 257, 132 NW 66. 

Ky.—Hopkinsville Motor Co. v. Mas- 
Sie, 228 Ky. 569, 15 SW (2d) 423. -But 
see Downey v. Price Chemical Co., 204 
Ky. 98, 263 SW 690 (a stipulation that 
there is “no guaranty of any kind 
given” excludes any implied warranty 
of quality but does not exclude the 
obligation to furnish, in performance 
of the contract, the commodity con- 
tracted for, such obligation being here 
called “‘the implied warranty that the 
article sold was of the particular 
commercial kind or character which 
its description indicated’’). 

La.—Landreth Seed Co. v. Kerlec 
Seed’ Co., 12- La. A. 506, 126 S 460. 
But see American Hoist, ete., Co. v. 
Frey, 127 La. 183, 53 S 486 (dictum 
to the effect that, by a refusal to 
warrant, the sellers could not have 
liberated themselves from responsi- 
bility for latent defects, of which, as 
manufacturers, they are legally pre- 
sumed to have knowledge, because 
such a stipulation would be contra 
bonos mores). 

Mich.—Potter v. Shields, 174 Mich. 
$21, 140 NW 500 [cit Cyc]. 

N. H.—Tamkin v. Nelson-Dowling 
Coal Go., 82 N. H. 96, 130 A 26. 


N. J.—McCabe v. Standard Motor 
Gone Cos, 106) No ide Las 22s dh aN 

N. Y.—lLumbrazo v. Woodruff, 256 
N. Y. 92, 175 NE 525; Stroock v. Jo- 
seph Lichtenthal, Inc., 129 Misc. 288, 
222 NYS 5 [rev on other grounds 224 
App. Div. 19, 229°’ NYS 3871, and quot 
Cyc]. 

Okl.—Manglesdorf Seed Co. v. Wil- 
liams, 118 Okl. 258, 247 P 413; Man- 
glesdorf Seed Co. v. Busby, 118 Okl. 
255, 247 P 410. 


S. C.—Habersham y. Rodrigues, 28 


8. C. L. 314; McLean v. Green, 27 S. 
C. L. 17; Smith v. State Bank, 12 S. 
C. Eq. 113. 


Vt.—Crampton v. Lamonda, 95 Vt. 
160, 114 A 42. 


Wash.—Larson v. Inland Seed Co., 
143 Wash. 557, 255 P 919. 


Wis.—Ross v. Northrup, 156 Wis. 
327, 144 NW 1124; Leonard Seed Co. 
v. Crary Canning Co., 147 Wis. 166, 
132 NW 902, 37 LRANS 79, AnnCas 
TOTZDML OTT 


Sask.—Haug v. Stack, [1928] 4 Dom 
LR 987, [1928] 3 WestWkly 443. 


“A refusal to warrant negatives all 
implication of warranty.” Smith v. 
State Bank, 12 S. C. Eq. 113, 114. 

[a] Striking clause of warranty 
from bill of sale on execution, such 
clause having been inserted therein 
before execution, is such a refusal to 
warrant as precludes any implied 


warranties. ° Smith v. State Bank, 12 
Si. Cbd, lis. 
[b] War-time contract.—In a con- 


tract for the sale of goods to be im- 
ported, which was manifestly made 
in view of war conditions, a stipula- 
tion for claims for defect of quality, 
but providing that in no event could 
goods be rejected after arrival, stipu- 
lated against the law of implied war- 
ranty fhat the goods were merchant- 
able, and required the buyer to accept 
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The seller’s refusal to warrant is not repugnant to, 
nor avoided by, the provisions of the Uniform Sales 
Act relative to implication of warranty.®? 
the seller denies any knowledge with reference to the 
goods sold, such conduct precludes the implication 
of any warranty dependent for its existence on the 


the goods in any event and adjust his 
claim for damages after acceptance. 
Pottash vy. Reach, 272 Fed. 658 [cer- 
tiorari dism 259 U. S. 589 mem, 42 
SCt 588 mem, 66 L. ed. 1078 mem]. 


[c] Concurrence of limitation and 
omission.—Where the parties agree 
that the property is not warranted 
other than as stipulated, and then 
omit all stipulation of warranty, no 
warranty can be implied. Barrineau 
v. Holman, 19 Ga. A. 511, 91 SE 921. 

[d] Property bought “in its pres- 
ent condition without recourse” is not 
accompanied by any implication of 
warranty, such a clause being opera- 
tive as a complete refusal of war- 
ranty. Washington, etc., OO Ony ite 
Southern Iron, etc., Co., 28 Ga. A. 684, 
112 SE 905. 


[e] Abatement’ of price.—Where 
the doctrine prevails that a sound 
price implies a sound chattel, if the 
price is reduced in consideration of a 
Supposed defect in the property, and 
it develops that the property is not 
afflicted with that defect but with an- 
other, yet no warranty against the 
defect actually present can be im- 
plied, in the face of the reduction In 


price. Watson v. Boatwright, 30 S. 
GC, Li 1402. . 
[f] Construction of purchaser’s 


agreement to assume risk.—A_ pur- 
chaser, agreeing in a note for the pur- 
chase price to take the risk of mules 
dying, assumed the risk of death from 
a cause originating after the sale of 
the mules, guaranteed to be sound, 
but not for death from a disease 
which they had or already had con- 
tracted at the time of the sale. Haw- 
kins v. Haynes, 40 Ga. A. 532, 150 SE 
442, 

{g] Limiting express warranty to 
“original user’ is not a refusal of 
warranty to dealers so as to exclude 
implied warranties to them. Miller 
Rubber Co. v. Blewster-Stevens Serv- 
ice Station, 171 Ark. 1179, 287 SW 577, 
59 ALR 1287. 


{h] Validity.—The exclusion of 
implied warranties by an express re- 
fusal to warrant is not prevented by 
L. (1919) c 138, a regulatory and pe- 
nal statute governing the sale of 
seeds, at least where the seeds sold 
are labeled as directed by statute, and 
the matter complained of is not one 
as to which liability has been imposed 
by virtue of the statutory provisions. 
Manglesdorf Seed Co. v. Williams, 118 
Okl. 258, 247 P 413; Manglesdorf Seed 
Co. v. Busby, 118 Okl. 255, 247 P 410. 


[i] Sale “as is” does not prevent 
the implication of warranties entire- 
ly. United Motorcar Co. v. Drumm, 3 
La. A. 741. 


{j] In North Carolina (1) the rule 
is, in general, that there may be such 
a disclaimer as is effective to prevent 
the implication of warranties (J. I. 
Case Threshing Mach. Co. v. McClam- 
rock, 152 N..C. 405, 67 SH: 991), (2) 
but a sale of commercial fertilizers, 
being a subject matter as to which 
the rule of caveat emptor does not 
apply, is such that, although the sale 
is stated to be “without any warranty 
as to results from its use, or other- 
wise,’ a warranty of merchantability 
and of fitness for purpose will still be 
implied, such a provision, however, 
preventing the implication of war- 
ranty as to quality or goodness (Swift 
v. Aydlett, 192 N. C. 330, 185 SE 141; 


SALES : 


Where 


Swift v. Etheridge, 190 M. C. 162, 129 
SE 453); (3) and in sales of such 
commodity, a further warranty of 
correspondence with the chemical 
analysis stated is implied despite 
such a disclaimer (Swift v. Aydlett, 
supra). 

{k] By using statutory form con- 
tract, established by Farm Implement 
Act (Rev. St. [1920] c 128 § 29) for 
the sale of secondhand farm machin- 
ery, which the statute declares shall, 
when employed, ‘‘be taken and held to 
be the entire contract between the 
parties,” the parties prevented the im- 
plication of any warranties, including 
those prescribed by the Sale of Goods 
Act. Haug v. Stack, (Sask.) [1928] 
4 DomLR 987, [1928] 3 WestWkly 
443, 

52. Sterling-Midland Coal Co. v. 
Great Lakes Coal, ete., Co., 3384 Ill. 
281, 165 NE 793; Minneapolis Thresh- 


ing Mach. Co. v. Hocking, 54 N. D. 
559, 209 NW 996. 

53. Gage v. Carpenter, 107 Fed. 
$86, 47 CCA 39; Young’ v. Plattner 


Impl. Co., 41 Colo. 65, 91 P 1109; Tam- 
kin v. Nelson-Dowling Coal Co., 82 N. 
FY 9.650310) CA 2-62 

54. U. S.—Burntisland Shipbuild- 
ing Co. v. Barde Steel Products Corp., 
278 Fed. 552; Moore v. The Charles 
Morgan, 17 F. Cas. No. 9,754. 


Ark.—Hartin Commn. Co. v. Pelt, 
76 Ark. 177, 88 SW 929. 


Cal.—Miller v. Van Tassel, 24 Cal. 
459, 

Conn.—Kibbe v. Woodruff, 94 Conn, 
443, 109 A 169. 


Ga.—Holcombe v. Cable Co., 119 Ga. 
466, 46 SE 671; Watson v. Smith, 15 
Ga. A. 62, 82 SE 633; Jones v. George 
S. Riley, Jr., Co., 14 Ga. A. 84, 80 SE 
341. See Mock v. Kemp, 17 Ga. A. 
448, 87 SE 608 (a plea, setting up an 
undisclosed latent defect, did not 
show such legal fraud as could be 
pleaded against a written contract of 
sale wherein the seller refused to 
give a warranty of soundness). 


Iowa.—Fruit Dispatch Co. v. C. C. 
Taft Co., 197 Iowa 409, 197 NW 302; 
Burnett v. Hensley, 118 Iowa 575, 92 
NW 678. 

Mich.—Monroe v. Hickox, etc., Co., 
144 Mich. 30, 107 NW 719. 


Miss.—Hutcheson vy. Minis, 15 Miss. 
8. 


Nebr.—Seefus v. De Vaughn, 108 


Nebr. 628, 188 NW 235. 


N. Y.—Hardt v. Western Electric 
Co., 84 App. Div. 249, 82 NYS 835. 


N. C.—Armour Fertilizer Works v. 
Aiken, 175.N. C. 398, 95 SH. 657; Car- 
ter *vi. McGill: 27k NY Coeens 8 oS 
28, [reh den 168 N. C. 507, 84 SE 802]; 
Hampton Guano Co, vy. Hill Live- 
Stock Co., 168 N. C. 442, 84 SE 774, 
LRA1915D 875. But see Hall Furni- 
ture Co. v. Crane Mfg. Co., 169 N. C. 
41, 85 SE 35, LRA1915H 428 (inas- 
much as there is no warranty of qual- 
ity or condition implied in a sale of 
personalty, but there is nevertheless 
an obligation on the seller to deliver 
property merchantable of the kind for 
which it was sold, or usable as such, 
a refusal to give any warranty of 
quality or condition whatsoever, be- 
ing limited in its terms only to mat- 
ters which even in its absence the law 
would not imply, does not alter or de- 
stroy the seller’s obligation to fur- 
nish merchantable and usable prop- 


buyer’s reliance on the seller’s judgment.°* 
the seller has expressly refused to warrant the prop- 
erty in certain particulars, there can be no implied 
warranty of a character covering those particu- 
lars;°4 but a refusal to this extent does not exclude 
the implication of other warranties, whose existence 
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When 


erty). j 
Wash.—Seattle Seed Co. v. Fuji- 
mori, 79 Wash: 1238, 139 P 866. 
Ont.—Atlantic Fruit Co. v. Oke, 16 
OntWN 121. 


[a] Quitclaim.—Where the buyer 
of personalty wanted a warranty of 
title, but the seller refused to give 
more than a quitclaim, there was no 
implication of warranty of title. 
Hutcheson v. Minis, 15 Miss. 388. 
See Motley v. Darling, 91 N. J. Hq. 76, 
108 A 430 (a warranty only of the 
seller’s “right, title, and interest” is 
ordinarily conclusive against the im- 
plication of warranty of title, but the 
sale may be reformed to show the 
true intention of the parties and ef- 
ae an implied warranty of ti- 
tle). : 

[b] Refusal coupled with sample. 
—Where the seller refuses to warrant 
the quality of goods sold, but incloses. 
samples as the basis for an order, 
and the buyer thereupon orders goods 
corresponding to one of the samples, 
delivery of goods conforming to the 
selected sample fulfills the seller’s ob- 
ligation, and no additional warranty 
of quality is to be implied. Hardt v. 
Western Hlectric Co., 84 App. Div. 
249, 82 NYS 835. See to same effect 
Seefus v. De Vaughn, 108 Nebr. 628, 
188 NW 235. 

{c] Express refusal to incorporate 
particular warranty in bill of saie is 
only indicative, and not cornclusive, 
of an actual refusal to give such a 
warranty at all, and the other facts 
in the transaction may be sufficient 
to show that the refusal to insert was 
not a refusal to warrant, and, if not, 
the implication of the warranty re- 
quested is not prevented, under ap- 
propriate circumstances. Habersham 
v. Rodrigues, 28 S. C. L. 314. 

[d] Repetition not required at. 
auction.—Where the auctioneer, at a 
proper time, distinctly announces that 
in certain particulars there is no war- 
ranty as to the property to be sold, 
such announcement of disclaimer 
does not apply only to the first item 
offered so as to require repetition for 
each succeeding offer, but the dis- 
claimer extends to every item not ex- 
cepted from it, and as to each it pre- 
vents an implication of warranty as 
to the particulars covered by the re- 
rope McLean v. Green, 27 S. CG. L. 


[e] Refusal to take responsibility 
as to certain particulars is a refusal 
of warranty as to those particulars. 
which prevent the implication of any 
warranty covering them. Moore v. 
The Charles Morgan, 17 F. Cas. No. 
9,754, 

[f{] Effect of statutory warranty. 
—Although an implied warranty as 
to certain particulars is provided for 
by Civ. Code (1910) § 4135, if the sell- 
er expressly refuses to warrant as to. 
such particulars, such refusal pre- 
vents implication of the statutory 
warranties. Jones v. George S. Riley, 
Jr., Co., 14 Ga. A. 84, 80 SE 341. 

[g] Property delivered in correc- 
tion of mistake.—Where an operative 
disclaimer of warranty was expressed 
in the order blank on which goods 
were ordered, and goods of an alto- 
gether different kind than those or-. 
dered were furnished, and, on being 
notified, the seller rectified the mis- 
take by replacing those goods with. 
others of the kind ordered, there was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is consistent with the provision of the nonwarran- 
Where the seller expressly refuses to warrant 
goods sold except in stated particulars, there is no 
warranty implied in the sale to any different effect 
than is set forth in the particulars stated;°* and 
a like rule prevails as to implication of the condi- 
tions provided for by the Sale of Goods Act.°7 
Where the contract stipulates that the seller does 
not warrant as to certain named particulars, but only 
as to another named particular, the refusal to war- 
rant expressed by the latter clause is limited by the 
particulars named in the former,®’ and the refusal 
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no implication of warranty in the par- 
ticulars mentioned in the order blank, 
the refusal of warranty therein gov- 
erning as well goods furnished by 
way of replacement. Kibbe v. Wood- 
ruff, 94 Conn. 443, 109 A 169. Contra 
ness v. Valker, 44 N. D. 598, 176 NW 
fh] Validity.—A provision to this 
effect in a contract for the sale of 
fertilizer is valid and operative, and 
not opposed to statutory provisions 
as to the analysis of fertilizers, under 
L. (1917) ce 143. Armour Fertilizer 
Works v. Aiken, 175 N. C. 398, 95 SE 
657. But see Swift v. Etheridge, 190 
N. C. 162, 129 SE 453 (the sale of com- 
mercial fertilizer must be taken to be 
with warranty that the provisions of 
the statute with reference thereto, 
Comp. St. § 4690, have been complied 
with, and so refusal by the seller to 
warrant does not relieve him from his 
obligation in this respect). 


[i] Seller may limit warranty in 
any manner and to any extent accept- 
able to the purchaser. Black v. B. 
eens Seed Co., (S. C.) 155 SE 
268. 

55. Lumbrazo v. Woodruff, 229 
App. Div. 407, 242 NYS 335 [rev on 
other grounds 256 N. Y. 92, 175 NE 
525]; Patterson v. Orangeburg Fer- 
tilizer Co., 117 S. C. 140, 108 SE 401. 


56. U. S.—The Nuska, 300 Fed. 
231; Century Electric Co. v. Detroit 
Copper, etc., Rolling Mills, 264 Fed. 
49. \ 


D. C.—Hummer vy. Carmalt, 54 App. 
157, 295 Fed. 978. 

Ga.—J. B. Colt Co. v. Bridges, 162 
Ga. 154, 132 SE 889 [aff 34 Ga. A. 422, 
129 SE 904]; Cason v. Jordon, 38 Ga. 
A. 761, 145 SE 537; Nolan v. Calhoun, 
38 Ga. A. 227, 143 SE 606; Hoffman 
v. Franklin Motor Car Co., 32 Ga. A. 
229, 122 SE 896; Camp v. Clarkesville 
Fdy., etc., Works, 30 Ga. A. 298, 117 
SE 660; Payne v. Chal-Max Motor 
Oo. 25 —Ga.. A 677, 104 SH 54535 
Branch v. James, 4 Ga. A. 90, 60 SE 
1027. 

111l.—Sterling-Midland Coal Co. v. 
Great Lakes Coal, etc., Co., 334 Ill. 
281,165 NE 793. But see Lidgerwood 
Mfg. Co. v. S. R. HH. Robinson, etce., 
Contracting Co., 183 Ill. A. 431 (where 
a warranty was implied despite a con- 
tractual stipulation that “there are 
no promises, agreements or under- 
standings outside of this contract,” 
no mention of this provision occur- 
ring in the holding). 

Ky.—J. I. Case Threshing Mach. 
Co. v. Dulworth, 216 Ky. 637, 287 SW 
994. But see International Harves- 
ter Co. v. Bean, 159 Ky. 842, 169 SW 
549 (where warranties not provided 
for were implied despite a provision 
that the ‘express warranty excludes 
all implied warranties,” on the ground 
that such a clause will be effective to 
prevent implication of warranty only 
where its inclusion as part of the 
contract was fairly procured, and 
that, where it is apparent that the 
buyer did not understand the import 
of this rather technical language, the 
stipulation could not be considered as 
having been fairly procured so as to 
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tract.°° 


constitute a term of the contract). 
Me.—Lasher Co. v. Laberge, 125 Me. 
A Sse dole oil. 
Md.—Oldfield v. International Mo- 
tor Co., 138 Md. 35, 113 A 632. 


Mich.—Youngs v. Advance-Rumely 
Thresher Co., 215 Mich. 682, 184 NW 
535; John D. Gruber Co. v.- Smith, 
195 Mich. 336, 162 NW 124; Detroit 
Trust Co. v. Engel, 192 Mich. 62, 158 
NW 123. 


Miss.—Industrial Finance Corp. v. 
Wheat, 142 Miss. 536, 107 S 3882. 


Mo.—Walter A. Wood Mowing, etc., 
Mach. Co. v. Bobbst, 56 Mo. A. 427; 
International Harvester Co. v. Burch, 
(A.) 213 SW 493. See Little v. Wide- 
ner, (A.) 32 SW (2d) 116 (where the 
language of exclusion was sufficient 
to prevent implication of warranties 
other than those stipulated for). 

N. Y.—Bowser v. McCormack, 230 
App. Div. 308, 243 NYS 442. 

N. D.—Minneapolis Threshing 
Mach. Co. v. Hocking, 54 N. D. 559, 209 
NW 996; Dowagiac Mfg. Co. v. Ma- 
hon, 13 N. D. 516, 101 NW 903. 

S. C.—Boinest v. Leignez, 31 S. C. 
Tar 44:64) “Parr iva Gist); 30S." C\ Bim6ss 
See Murray Co. v. Peacock, 117 S. C. 
384, 109 SE 121 (where an express 
contract liability to defective parts 
excluded implication of further war- 
ranty). 

Tenn.—Somerville v. Gullett Gin. 
Co., 137 Tenn. 509, 194 SW 576. 


See Jacot v. Grossmann Seed, etc., 
Co., 115. Va. 90, 78 SE 646 (where a 
contract of sale of seed by sample 
consisted of an order for 1910 crop 
seed and an acceptance thereof fol- 
lowed by an invoice stipulating that 
the seller would not guarantee any 
of the seed, the only warranties were 
that the seed were of the 1910 crop 
and of the quality of the sample). 


“The law will not imply a warranty 
in favor of a party who has expressly 
stipulated that a specified warranty 
only is given.” Dowagiac Mfg. Co. v. 
Mahon, 13 N. D. 516, 101 NW 908, 904. 

[a]. Doctrine that sound price im- 
plies sound commodity, recognized in 
South Carolina, does not prevail 
where there is an_express refusal to 


warrant save as to title. Farr v. 
Gist, 30 S.C. L. 68. 
[b] “Warranted only against 


breakage.”—A stipulation in the 
above terms in a sale prevented the 
implication of any other warranties 
of quality. Dowagiac Mfg. Co. v. 
Mahon, 13 N. D. 516, 101 NW 903. 

[c] : 
express refusal to warrant save in 
certain particulars is accompanied by 
a statement of a particular defect of 
which the seller is aware, the dis- 
claimer of warranty is not limited by 
the disclosure of the specified defect, 
but extends to every matter not in- 
cluded. Farr v. Gist, 30 S.C. L. 68. 

{d] Sale of goods “as they are,” 
after the making of certain affirma- 
tions respecting them, excludes the 
implication of a warranty not within 
the terms of the affirmations made. 
Detroit Trust Co. v. Engel, 192 Mich. 


, 


Partial disclosure.—Where an: 
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does not extend beyond such expressly excluded 
matters to cover implied warranties not mentioned 
in either clause which may still be existent and oper- 
ative,®® if their existence is not inconsistent with 
the operation of the express stipulations of the con- 
A refusal of express warranties, limited in 
its terms to that character of warranties, does not 
exclude the implication of warranty;®! and thus it 
has been held that the mere statement that an ex- 
press warranty contains all the “agreements” of the 
parties does not prevent the existence of implied 
warranties not excluded by that expressed;°? but 


62, 158 NW 123. 


57. Sawyer, etc., Co. v. Ritchie, 43 
Can. S. C. 614 [allowing app 2 Alta. 
491, 13 WestLR 89]; Reeves v. Chase, 
2 Alta. L. 133 [allowing app 1 Alta. L. 
274]; Sawyer, etc., Co. v. Ferguson, 
20 Man. 451; Rivers v. George White, 
etc., Cé., Ltd., 12 Sask. L. 366; Scho- 
field v. Hmerson-Brantingham Impl. 
Co., 11 Sask. L. 11; Ontario Wind En- 
gine v. Bunn, 8 Sask. L. 58; Robert 
Bell Engine Co. v. Burke, 5 Sask. L. 
75; Allcock v. Manitoba Windmill, 
etc:; Co.44 Sask.) Einl35: 


58. Watson v. Smith, 15 Ga. A. 62, 
82 SE 633. 


59. Watson v. Smith, supra. 


[a] Rule applied.—Where the sell- 
er of a horse refused to “warrant the 
health, life, and soundness of said 
stock, but only the title thereto,” such 
refusal did not prevent implication of 
warranty of fitness for a particular 
purpose. Watson v. Smith, 15 Ga. A. 
62, 82 SE 633. 


60. Watson vy. Smith, supra. 


61. Hardy v. General Motors Ac- 
ceptance Corp., 38 Ga. A. 463, 144 SE 
327; Stracener v. Nunnally Bros. Mo- 
tor Co: 11 la. Al 541, 1215S 617, 423 
S 911; Bekkevold .. Potts, 173 Minn. 
87, 216 NW 790, 59 ALR 1164; Clarke 
v. Army; etc., Co-op. Soc., Ltd., [1903] 
1.K. B. 155. See Marshall. v. Ryan 
Motors, Ltd., 15 Sask. L. 118, 65 Dom 
LR 742, [1922] 1 WestWkly 364 [al- 
lowing app on other grounds 14 Sask. 
L. 138, 57 DomLR 305, [1921] 1 West 
Wkly 434] (a provision that “no oth- 
er warranty, guaranty, or representa- 
tion whatsoever has been made” was 
held not to exclude an implied con- 
dition of fitness for a particular pur- 
pose because it did not specifically 
mention “condition,” or because the 
phrase “has been made” looked only 
to the exclusion of express conditions 
and did not treat of those implied by 
law). And see cases infra note 62. 


62. J. B. Colt Co. v. Bridges, 162 
Ga. 154, 132 SE 889 [aff 34 Ga. A. 422, 
129 SE 904]; National Cash Register 
Co. v. Layton, 207 Mo. A. 454, 232 
SW 1091; Bowser v. McCormack, 230 
App. Div. 303, 243 NYS 442; Minne- 
apolis Steel, etc., Co. v. Casey Land 
Agency, 51 N: D. 832, 201 NW «1722 
See Comptograph Co. v. Citizens’ 
Bank, 32 N. D. 59, 155 NW 680. (dic- 
tum to same effect). 

[a] Reason for rule.—‘‘A warran- 
ty may be either express or implied. 
The former is created by the state- 
ment of the seller. The law creates 
the implied warranty. If the former 
is broad enough to exclude: the lat- 
ter, then it precludes the buyer from 
setting up the implied warranty of 
the law. If it is not extensive enough 
for that purpose, the implied war- 
ranty of the law exists. The latter 
does not arise from the contract of 
the parties. It is the offspring of the 
law. The assertion of the implied 
warranty does not in any way con- 
flict with the stipulations of the 
written contract of sale that the in- 
strument contains all the agreements 
of the parties. The defendant does 
not set up the implied warranty as 
resulting from the agreement of the 
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there is other authority to the contrary.®° 
successful attempt to insert a provision of nonwar- 
ranty into a sale does not exclude the implication of 
does 
made with reference to other goods®® or at a time 
subsequent to the coming into existence of the im- 
A refusal to warrant does not 
relieve the seller, however, from the obligation of 
furnishing goods of the character contracted for in 


appropriate warranties;®* nor 


plied warranty.°° 


performance of his agreement.°? 


Actual knowledge of the refusal of warranty is 
not necessary in order for it to operate to prevent 
implication of warranty where the circumstances are 
such as to charge the purchaser with notice of the 
refusal;°®* but where neither seller nor buyer knows 
of language of nonwarranty in the instrument con- 
taining their agreement, its existence does not pre- 


vent implication of warranties.°° 


Refusal to extend express warranty. Where a 
form contract sets out certain express warranties 
with the statement that they shall not apply to the 
sale of certain types of chattels ordinarily sold by 


He asserts it as a right 
arising under the law.’ J. B. Colt 
Co. v. Bridges, 162 Ga. 154, 132 SE 
ane SO [att 34 Gar VAY 422.129 SE 


parties. 


63. Sterling-Midiand Coal Co. v. 


Great Lakes Coal, ete., Co., 334 Ill. 
281, 165 NE 793; Lasher Co. vy. La- 
berge, 125 Me. 475, 135 A 81; McCabe 
v. Standard Motor Constr. Co., 106 


N. J. L. 227, 147 A 466. See Haug v. 
Stack, (Sask.) [1928] 4 DomLR 987, 
[1928] 3 WestWkly 443 (use of con- 
tract form, which the statute pro- 
vided, with further provision that it 
-should be “taken and held to be the 
entire contract between the parties,” 
excluded implication of warranty). 


64. National Seed Co. v. Leavell, 
202 Ky. 488, 259 SW 1035; Palaniuk 
v. Allis-Chalmers Mfg. Co., 57 N. D. 
199, 220 NW 638; Walls v. Centaur 
Co., 126 L. T. Rep. N. S, 242; Wim- 
bley va Paillico;) 38D. Wu.) R:29'6. 


[a] Where statute renders void 
stipulations of disclaimer as to spec- 
ified warranties (Sess. L. [1919] ec 
238), the insertion in a contract of 
a refusal to warrant in the particu- 
lars protected by statute does not 
prevent the implication of the ap- 
propriate warranties with regard 
thereto. Palaniuk v. Allis-Chalmers 
Mfg. Co., 57 N. D. 199, 220 NW 638. 


[b] Ambiguity.—Where the clause 
of nonwarranty was vague, ambigu- 
ous, and uncertain, its extension so 
as to exclude implication of warran- 
ty has been denied. Wimble v. Lilli- 
COM Some Mle Mev OIOs 


65. Ward v. Valker, 44 N. D. 598, 
176 NW 129. 


66. Ward v. Valker, supra. 


67. Stroock vy. Joseph Lichtenthal, 
Ine., 224 App. ie 19, 229 NYS 371 
[rev 129 Misc. SO, esa UNIS aaron 
Swift v. Aydlett, 192 N. Cc. 330, 338, 
135 SH, 141. 


“The parties to a contract may by 
stipulation agree upon a rule of evi- 
dence to be applied'in a controversy 
between them as to the subject-mat- 
ter of the sale; they may agree as 
to the damages which either may 
recover for a breach of the contract 
by the other; they may, by stipu- 
lation, «limit the liability of one of 
the parties to the other by reason of 
his contractual obligations; a stipu- 
lation, however, by which the vendee 
would be liable for the full purchase 
price as fixed by contract, for the 
goods sold, although the vendor has 
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the seller, although the warranties specified are not 
available to a buyer of a chattel of the type men- 
tioned, any implied warranties arising from trans- 
actions of the character involved are still available 
and are not excluded by the provision in question.‘° 

Striking language of disclaimer from instrument. 
Where words of disclaimer in a contract of sale are 
stricken therefrom by the seller before the sale, he 
is, as regards their availability to prevent implica- 


tion of warranty, bound by his conduct in eliminat- 


failed to deliver goods in accordance 
with his contract, presents a different 
question.”” Swift v. Aydlett, supra. 
68. Blizzard v. Growers’ Canning 
Co., 152 Iowa 257, 132 NW 66; _ Seat- 
tle Seed Co. v. Fujimori, 79 Wash. 
123, 139 P 866; Ross v. Northrup, 156 
Wis. 327, 144 NW 1124; Atlantic 
Fruit Co. v. Oke, 16 OntWN 121. See 
McLean v. Green, 27 S. C. L. 17 (an- 
nouncement of refusal of warranty 
by auctioneer, made at a proper time 
and in a proper manner, is sufficient 
to bind a subsequent purchaser, al- 
though he is not shown to have been 
present at the time of, or to have 
heard, the announcement, and to pre- 
vent implication of warranty). 


[a] Where invoice expressly re- 
fused to warrant goods in a certain 
particular, no implied warranty as to 
that particular existed, although the 
buyer had not received ‘the invoice 
at the time of the sale, if other simi- 
lar invoices had been received on pri- 
or sales asS~-a regular part ‘of the 
course of dealing between the par- 
ties, so as to affect the buyer with 
notice that the disclaimer was one 
of the terms of sucha sale. Atlantic 
Fruit Co. v. Oke, 16 OntWN 121. 


[b] Custom of trade.—(1) Where 
a refusal to warrant was set out on 
the container in which property was 
sold, in accordance with a custom 
prevailing generally in the sale of 
that type of articles, no implied war- 
ranty could exist in the sale, even 
though the buyer did not notice the 
disclaimer (Blizzard v. Growers’ 
Canning Co., 152 Iowa 257, 132 NW 
66; Ross v. Northrup, 156 Wis. 327, 


144 NW 1124. See to same effect 
Seattle Seed Co. v. Fujimori, 79 
Wash. 1238, 139 P 866 [where refus- 


al was expressed on printed slip in- 
serted in each container]. Contra 
National Seed Co. v. Leavell, 202 Ky. 
438, 259 SW 10385), (2) and although 
the buyer was not in fact acquainted 
with the custom (Ross v. Northrup, 
supra). 

69. Stracener v. Nunnally Bros. 
Motor Co., 11 La. A, 541, 121 S 617, 
L238. Sule 


70. New Birdsall Co. v. Keys, 99 
Mo. A. 458, 74 SW 12. 


[a] Where contract for sale of 
secondhand machinery was written 
on a blank form which was used by 
the seller for the sale of both new 
and secondhand machinery, the fact 
that a printed warranty therein de- 
clared that it did not apply to second- 


ing such language,’! and this is true, although the 
instrument has been executed in duplicate, each par- 
ty receiving one copy, and the elimination has been 
made only in the copy delivered to the buyer and 
not in that retained by the seller.*? 


[§ 708] 2. Sale by Sample or Comparison’*—a. 
Sample—(1) In General. 
does not apply to a sale by sample.‘# 
the warranties appropriate to a sale by sample*® may 
exist and be enforced, the requirements and condi- 
tions necessary in order that the transaction may be 
truly a sale by sample‘® must be present.*? 


The tule of caveat emptor 
In order that 


Except 


hand machinery, or machines which 
were not manufactured by the seller, 
did not preclude the existence of an 
implied warranty of suitableness, the 
machine having been purchased for 
a specific purpose to the _ seller’s 
knowledge. New Birdsall Co. v. 
Keys, 99 Mo. A. 458, 74 SW 12. 

71. Rogers v. Hale, 205 Iowa 557, 
218 NW 264. 

72. Rogers vy. Hale, supra. 

73. Rights of parties to 
an generally see supra 

Sale by both sample and 
tion see infra § 713. 

74 Rockford Wholesale Grocery 
Co. v. Stevenson, 65 Ill. A. 609; John 
Hallam, Ltd. v. Bainton, 45 Ont. L. 
483, 16 OntWN 205. 


[a] Reason for rule.—‘‘The chief 
reason for exempting sales by sam- 
ple from the, cardinal rule of caveat 
emptor is that the buyer has no 
chance to protect himself by an ex- 
amination of the commodity sold.’ 
Henry vy. Walcott, ) 7b) INA V¥a) S855 768 
NE 617, 183 NYAnnCas 219 [quot New 
York Hydraulic Press Brick Co. v. 
Gunns) 43 Mise. s3as5y) 1St) w NES. Lose 
See to same effect Pickerell, ete., Co. 
v. Wilson Wholesale Co., 169 N. GC. 
381, 86 SE 187, AnnCasl917C 344. 
But see Moses v. Mead, 1 Den. (N. 
Y.) 378, 48 AmD 676 [aff 5 Den. 617] 
(dictum recognizing the existence of 
the. rule, but stating that it “stands 
upon no principle’). 

75. See infra §§ 709, 710. 

76. What constitutes sale by sam- 
ple see supra § 402 

77. U. S.—Cudahy Packing Co. v. 
Narzisenfeld, 3 F. (2d) 567. See 
Reynolds v. Palmer, 21 Fed. 433 
(where implication of warranty was 
required because sale was not by 
sample). 


Cal.—Browning v. McNear, 145 Cal. 
20258) PRI22. 

Conn.—L. A. Lockwood, Jr., 
Gross, 99 Conn. 296, 122 A 59. 


Ga.—Imperial Portrait Co. v. Bry- 
ani, 101, Ga. 599, 36) SMy2.91: My ©s ii 
ser Co. y. Branan, 31 Ga, A: 241, 120 
SE 427. 


sale by 
§§ 403- 


descrip- 


onc uve 


Md.—Gunther v. Atwell, 19 Md. 
JERE 

Mass.—Androvette v. Parks, 207 
Mass. 86, 92 NE 1006. 

Mo.—Levine v. Hochman, 217 Mo. 


A. 76, 273 SW 214. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘as qualified by the rules regarding the absence of 
latent defects from the sample,’® there is ordinarily, 
in a sale by sample, no implication of a warranty of 
the quality of the goods,’® such as a warranty of fit- 
ness of the goods for the buyer’s purpose,*® or of 
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their merchantability ;8! but, according to some au- 


N. Y.—Henry v. Talcott, 175 N. Y. 
385, 67 NE 617, 13 NYAnnCas 219; 
Beirne v. Dord, 5 N. Y. 95, 55 AmD 
321 [aff 4 N. Y. Super. 89]; Hargous 
v. Stone, 5 N. Y. 73; Stroock y. Joseph 
Lichtenthal, Inc., 224 App. Div. 19, 
229 NYS 371 [rev 129 Mise. 288, 222 
NYS 5]; Smith v. Coe, 55 App. Div. 
585, 67 NYS 350 [rearg den 57 App. 
Div. 631, 68 NYS 274, and aff 170 N. Y. 
162, 63 NE 57]; Cousinery v. Pearsall, 
40 N. Y. Super. 118; Lowenberg v. 
Bloek,, 140° UNS 375: Salisbury |v. 
Stainer, 19 Wend, 159, 32 AmD 437. 

Eng.—Meyer v. Everth, 4 Campb. 
22, 171 Reprint 8; Gardner v. Gray, 4 
Campb. 144, 171 "Reprint 46. 


[a] Disclainer-—Altnouch speci- 
mens of the goods are examined by 
the buyer before purchasing, if the 
seller expressly refuses to warrant, 
stating that the goods must be tak- 
en as they are, the transaction does 
not give rise to any warranty of cor- 
respondence between the specimens 
examined and the bulk of the goods. 
ery, v. Pearsall, 40 N. Y. Super. 


78. See infra § 710. 

79. U.S.—Ramsdell v. U. S., 2 Ct. 
Cl. 508. 
Buucos cachet v. Warren, 72 Ala. 


Mich.—Kupfer v. Michigan Cloth- 
ing Co., 141 Mich. 325, 104 NW 582. 
See Remy v. Healy, 161 Mich. 266, 
126 NW 202, 29 LRANS 139, 21 Ann 
Cas 74 (where the seller is a dealer, 
the warranty is limited to equality of 
the bulk with the sample). 

Ss. C.—Richmond Pressed Metal 
eves v. Haley, 157 S. C. 426, 154 SE 

Wash.—Perine Mach. Co. v. Buck, 
ee 344, 156 P 20, AnnCas1917C 

Eng.—Smith v. Hughes, L. R. 6 Q. 
Boot. 


And see cases infra notes 80, 81. 


[a] Under Uniform Sales Act the 
only warranties in a sale by sample 
are those provided for by the terms 
of the act. Niehoff-Schultze Grocer 
Cove Gross,—205). App... Div.) 67,199 
NYS 196 [aff 237 N. Y. 509 mem, 143 
NE 722 mem (rearg den 237 N. Y. 
563 mem, 143 NE 743 mem)]. 


[b] In Georgia the implied war- 
ranty -set forth in Civ. Code (1910) 
§ 4135 applies to sales by sample as 
well as other sales. Coates v. Cook, 
101 Ga. 586, 28 SH 982; M. C. Kiser 
Co. v. Branan, 31 Ga. A. 241, 120 SH 
427. : 

{c] Seller’s knowledge of buyer’s 
belief that sample possesses certain 
characteristics and qualities which it 
does not in fact possess is insufficient 
to raise a warranty covering those 
qualities and characteristics, where 
its true nature is readily discover- 
able from the sample and where the 
seller does not by his conduct in- 
duce or confirm the buyer’s belief. 
Smith v. Hughes, L. R. 6 Q. B. 597. 


80. Ill.—Central Commercial Co. 
v. Lehon Co., 173 Ill. A. 27 [cit Cyc]. 
N. Y.—Crocker-Wheeler Electric 
Co. v. Johns-Pratt Co., 29 App. Div. 


300, 51 NYS 793 [aff 164 N. Y. 593, 
58 NE 1086]. 
Pa.—Tilton v. Miller, 66 Pa. 388, 


5 AmR 373; Schopflocher v. Seide, 17 
Pa. Dist. 506; Altoona Iron Works 
v. Axle Co., 6 WkKlyNC 271. 

Ss. C.—Richmond Pressed Metal 
Works v. Haley, 157 S. C. 426, 154 


SE 412; Kauffman Milling Co. v. 
Stuckey, 37 S.C. 7, 16 SE 192. 


Eng.—Sayers v. London, ete., Flint 
Glass, etc., Co. 1 F. & F. 68, 175 Re- 
print 627. 


But see Love v. Barnesville Mfg. 
Co., 19 Del. 152, 50 A 536, 537 (“Every 
sale of goods by sample carries with 
it an implied warranty that the 
goods... are fit for the wuse for 
which they were sold’). 


[a] Performance of intended use 
may be evidence, in an appropriate 
case, of conformity with the sample 
while failure to perform may be evi- 
dence of absence of correspondence 
between bulk and sample, American 
Glue Co. v. Rayburn, 150 Mich. 616, 
114 NW 395; Tilton v. Miller, 66 Pa. 
388, 5 AmR 373. 

81. Baker v. Frobisher, Quincy 
(Mass.) 4; Parkinson v. Lee, 2 Hast 
314, 102 Reprint 389. But see Boyd 
v. Wilson, 83 Pa. 319, 24 AmR 176 
(dictum to the effect that in sales by 
sample there is a warranty that the 
bulk shall be merchantable as an at- 
tribute to being the same in kind as 
the sample). 


82. Steering Wheel Co. v. Fee 
BDlectric Car Co., 174 Mich. 512, 140 
NW 1016. 

[a] TIllustration.—‘‘Where a man- 


ufacturer sells goods by: sample for 
a special purpose, there is an implied 
warranty that the bulk and the sam- 
ple shall be reasonably fit for the 
contemplated use. This is a recog- 
nized implied warranty co-existent 
with the warranty arising in general 
rule above stated [relative to cor- 
respondence].” Steering Wheel Co. 
v. Fee Hlectric Car Co., 174 Mich. 
512, 140 NW_1016, 1018. 

83. U. S.—Cudahy Packing Co. v. 
Narzisenfeld, 3 F. (2d) 567; Willings 
v. Consequa, 30 F. Cas. No. 17,767, 
Pet. C. C. 301. See The Monte Al- 
legre, 9 Wheat. 616, 6 L. ed. 174 (dic- 
tum to same effect). 

Ala.—Gachet v. Warren, 72 Ala. 
288; Magee v. Billingsley, 3 Ala. 679. 

Del.—Love v. Barnesville Mfg. Co., 
19 Del. 152, 50 A 536. 

Ga.—M. C. Kiser Co. v. Branan, 31 
Ga. A. 241, 120 SH 427. 


Ill.—Hanson v. Busse, 45 Ill. 496; 


Spring v. Slayden-Kirksey Woolen 
Mills, 106 Ill. A. 579; Everingham 
Vo a Jords ly dO NE PANE biG .D. But see 
Shields v. Reibe, 9 Ill. A. 598 (in 


sales by sample there is an implied 
undertaking that the bulk shall be 
of the kind and quality of the sam- 
ple, but it is a condition of the con- 
tract precedent to performance and 
not in any true sense a warranty). 


Kan.—Gill v. Kaufman, 16 Kan. 
571; McCarty v. Gordon, 16 Kan. 35. 


La.—Hall v. Plassan, 19 La. Ann. 
tis Mure “v.’ Donnell, 127 Bar, Ann: 
369°) Clarke, vi sLockhiart, 10 Rob. 5: 
Phillipi v. Gove, 4 Rob. 315. 


Mo.—Graff v. Foster, 67 Mo. 512; 
Alabama Steel, etc., Co. v. Symons, 
110 Mo. A. 41, 88 SW 78; Schoenberg 
v. Loker, 88 Mo. A. 387. 


Nebr.—Seefus v. De Vaughn, 108 


Nebr. 628, 188 NW 235; Farmer v. 
Gray, 16 Nebr. 401, 20 NW 276. 
N. H.—Boothby v. Plaisted, 51 N. 


H. 486, 12 AmR 140. 

N. Y.—Ideal Wrench Co. v. Garvin 
Mach. Co., 65 App. Div. 235, 72 NYS 
662; New York Hydraulic Press 
Brick Co. v. Gunn, 43 Misc. 335, 87 
NYS 168; Glanzer v. J. K. Armsby 
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thority, this rule does not prevail where the dealer 
is a manufacturer.*? 

[§ 709] (2) Correspondence of Bulk. On a sale 
by sample, a warranty exists that the goods shall be 
according to sample** or, more specifically, that the 


Co,, 170 NYS 1055; Washington 
Hydraulic Press Brick Co. vy. Sin- 
Moy. 92. “NYS o0Ay Boorman  v. 


Jenkins, 12 Wend. 566, 27 Ames. 
Oneida Mfg. Soc. v. Lawrence, 4 Cow. 


440. See Fairbank Canning Coney. 
Metzger, 118 N. Y. 260, 23 NE 372, 
373, 16 ‘AmSR 753 (“A sale by sam- 


ple imports a warranty that the qual- 
ity of the goods shall be equal in 
every respect to the sample’); Bern- 
stein v. Loomis, 87 NYS 134 (where 
an express statement that the bulk 
was equally as good in size and qual- 
ity as the sample was held a war- 


ranty of conformity). But see 
Hargous~v. Stone) 5 N: Y.-73 (ex- 
cept as to cotton packed in bales, 


where a sale by sample gives rise 
to a warranty of correspondence in 
kind and quality, the law is settled 
that the only warranty in sucha sale 
is that the sample has been taken 
from the bulk in the usual way). 


Oh.—Edmands v. Hiltz, 1 Oh. Dec. 
(Reprint) 81, 2 WestLJ 45. 


Okl1.—Collins Cotton Co. v. Wooten- 
por Sales Co., 81 Okl. 67, 196 P 


Pa.—Borrekins v. Bevan, 3 Rawle 
23, 28 AmD 85. 


S. C—Greenwood Cotton Mill v. 
Tolbert; |105) S.C: 273, .89 SH. 653, 
AnnCas1917C 338; Rose v. Beatie, 11 
S. C. L. 538. See Richmond Pressed 
Metal Works v. Haley, 157 S. C. 426, 
154 SE 12 (holding that in a sale 
by sample the seller is only bound 
to supply goods equal to the sam- 
ple, and on no further warranty). 


Tex.—Whittaker v. Hueske, 29 Tex. 


355; Brantley v. Thomas, 22 Tex. 
270, 73 AmD 264; Adkins-Polk Go. 
Vv. Barkley, GCIVv.n GA.) A 29° oS Wiionas 
Semon v. Weil, (Civ. A.) 244 Sw 

Wis.—Getty v. Rountree, 2 Pinn. 
37992) Chandl. 28, b4eAm mp: 138 

Eng — Parker, v. Palmer, 4 Bs & 
Ald. "387, GuPEC Iu 529) 106 Reprint 
978; Hibbert v. Shee, “i Campb. 113, 


170 Reprint 896; Sayers A London, 


ete., Flint Glass, ete, Con 2g Lae 
Exch. 294 (the only warranty im- 
plied in a sale by sample is that 


the sample was fairly taken from 
the bulk). 


Sask.—Moore Milling Co. v. Laird, 
1 Sask. L. 471. 


See Home Lightning Rod Co. v. 
Neff, 60 Iowa 138, 14 NW 216 (where 
the seller sold goods by sample, 
agreeing to furnish insurance policies 
with them, and where the goods de- 
livered were not according to the sam- 
ple, and the policies were not fur- 
nished, the buyer was not liable for 
the price). 


But see Gunther v. Atwell, 19 Mad. 

157, 167 [quot Pickerell, etc, CO Ws 
Wilson Wholesale Cox 169 N. C. 
86 SE 187, AnnCas1917C 344] 
(“Strictly speaking, a contract of 
sale by sample, is not a warranty 
of quality, but an agreement of the 
seller to deliver, and of the buyer 
to accept, goods of the same kind 
and quality as the sample. The 
identity of the things sold in kind, 
condition, and quality, with that of 
the sample is of the essence of the 
contract; and where the goods sold 
do not correspond with the sample, 
there would seem to be no perform 
ance of the contract); Jorgensen v. 
Gessell Pressed Brick Co., 45. Utah 
31, 141 P 460, AnnCas1917C 309 (dic- 
tum limiting’ the warranty in ques- 
tion to sales by manufacturers). 


And see cases infra notes 84-88. 
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bulk of the goods shall correspond with the sample** | in kind,®® character,8* and quality’? at the time . 


“A sale by sample is equivalent 
to a warranty that the sample is a 
true representative of the goods.” 
Spring v. Slayden-Kirksey "Woolen 
Mills, 106 Ill. A. 579, 582. 

“A sale by sample .... amounts 
to a warranty that the whole bulk 
Shall compare with the specimen ex- 
hibited.” Collins® {Cotton Coe, 
Wooten-Burton Sales Co., 81 Okl. 67, 
196 P 681, 682. 

“In a’ sale by sample the seller 
Selects the sample. He knows or 
is presumed to know the condition 
of the goods he is proposing to sell. 
And if the goods are not present 
so that the buyer can inspect them 
the seller is allowed, for the -con- 
venience of the trade, to select a 
Sample and offer it as a specimen 
of the remainder. He knows the con- 
dition and quality of his own prop- 
erty, and he may select a fair sam- 
ple and use it as a standard, and 
in doing so he necessarily warrants 
that it corresponds to the remain- 
der of the goods which are not ex- 
hibited.” Cudahy Packing Co. v. 
Narzisenfeld, 3 F. (2d) 567, 571. 


[a] Mistake (1) in furnishing a 
specimen as a sample of the bulk 
does not relieve the seller from the 
warranty (Holmes v. Cameron, 267 
Pa. 90, 110 A 81), (2) nor does the 
fact that he does not have on hand 
goods of a quality corresponding 
with the sample (Holmes v. Cameron, 
supra); (3) but mistake due to er- 
roneous delivery to the buyer of a 
sample other than that sent him has 
the effect of preventing any meet- 
ing of the minds and hence any 
agreement to a sale by sample (Mag- 
gioros v. Edson, 164 NYS 377). 


[b] Damaged article.—The fact 
that the article is sold as a dam- 
aged article does not avoid the war- 
ranty that it shall correspond in bulk 
with a sample taken from it. Brower 
v. Lewis, 19 Barb. (N. Y.) 574. 


{c] Express or implied.—(1) 
Where the circumstances of the sale 
by sample are such that the war- 
ranty of correspondence arises by 
force of the exhibition of the sam- 
ple, without express statements as 
to equality, the warranty is frequent- 
ly designated as an “implied war- 
ranty” (Starr Jobbing House v. May 
Hosiery Mills, 207 Ala. 620, 93 S 
572; Hughes v. Bray, 60 Cal. 284; 
Love v. Barnesville Mfg. Co., 19 Del. 
152, 50 A 536; Central Commercial 
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Alabama Steel, ete., Co. v. Symons, 
110 Mo. A. 4i, 83 SW 78; Texas 
Fruit Co. v. Lane, 101 Mo. A. 712, 
74 SW 400; Voss v. McGuire, 18 Mo. 
A. 477; Farmer v. Gray, 16 Nebr. 
401, 20 NW 276; Alder vy. Rosen, 
104 Or. 418, 207 P 467; Samuel v. 
Delaware River Steel Co., 264 Pa. 


Shopflocher v. Seide, 
tin) bam bist. 4065 Whittaker v. 
Hueske, 29 Tex. 355; Brantley v. 
Thomas, 22 Tex. 270, 73 AmD 264; 
Mueller v. Simon, (Tex. Civ. A.) 183 
SW 63; Hume v. Sherman Oil, etc., 
Co., 27 Tex. Civ. A. 366, 65 SW 390; 
Pontiac Shoe Mfg. Co. v. Hamilton, 
1S @exs Civs VAL 9283) .44 SW 405: 
Wilkirson v. Randle, (Tex. Civ. A.) 
29 SW 431; Jorgensen v. Gessell 
Pressed Brick Co., 45 Utah 31, 41 
P 460, AnnCas1917C 3809; John Hal- 
jam, Ltd. v. Bainton, 45 Ont. L. 483, 
16 OntWN 205), (2) and the Uniform 
Sales Act employs this term in ref- 
erence to it (see infra text and 
note 1). (3) But there is other au- 
thority indicating that the warranty 
in question is more properly to be 

_- considered aS an express warranty 
(Bradford v. Manly, 13 Mass. 139, 
7 AmD 122; Henry v. Talcott, 175 
N. Yi. 385, 67 NB 617, 13 NYAnnCas 
219; Larrowe Milling Co. v. Lyons 


190, 107 A_ 700; 
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Beet Sugar Refining Co., 137 App. 
Div.) 732,'122 NYS (567;) Staigeriiv: 
Soht, 874, 102 NYS 


116 App. Div. 
342 [aff 191 N. Y. 527 mem, 84 NE 
1120 mem]; Hamilton v. Pelonsky, 
48 Mise. 554, 96 NYS 216; Bllis v. 
Rosalsky, 189 NYS 14. See Philippi 
v. Gove, 4 Rob. (La.) 315, 318 [‘‘the 
exhibition of the sample is an in- 
direct and tacit representation’’]; 
Beirne v. Dord, 5 N. Y. 95, 55 AmD 
321 [aff 4 N. Y. Super. 89] [where 
two opinions recognizing the exist- 
ence of the warranty were delivered, 
one considering it as express and 
the other speaking of it as implied]) 
(4) or a warranty “implied in fact” 
(Henry v.' Talcott, 175 N. Y. 385, 67 
NE 617, 13 NYAnnCas 219). 

84. See cases infra notes 85-87. 

85. U. S—Meyer v. Everett Pulp, 
etc, “Co, 7193) ed.) Sou, ido. CCA 1643 
[rev 184 Fed. 945, and cit Cyc]; 
Ramsdellivadies.s 02 © tls os. 

Ill.—Central Commercial Co. v. 
Behon Go. i73 2h AL Lo 7 cit hye]; 
Spring v. Slayden-Kirksey "Woolen 
Mills, 106 Ill. A. 579. 

Mass.—Williams v. Spafford, 8 
Pick. 250; Bradford v. Manly, 13 
Mass. 139, 7 AmD 122. 

Mich.—Steering Wheel Co. 
Electric Car Co., 174 Mich. 
NW 1016. 

Mo.—Levine v. Hochman, 217 Mo. 
A. 76, 273 SW 204 [quot Cyc]. 

Nebr.—Crawford v. E. B. Weeks 
Seed Co., 110 Nebr. 196, 193 NW 271; 
Seefus v. De Vaughn, 108 Nebr. 628, 
188 NW 235 [cit Cyc]. 

N. H.—Morrill v. Wallace, 9 N. H. 
2 lB ais 


v. Fee 
512, 140 


N. Y.—Beirne v. Dord, 5 N. Y.: 95, 
55 AmD 321 [aff 4 N. Y. Super. 85]; 
Larrowe Milling Co. v. Lyons Beet 


Sugar Refining Co., 137 App. Div. 
732, 122 NYS 567; Abel v. Murphy, 
43 Misc. 648, 88 NYS 256; Waring v. 
Mason, 18 Wend, 425. 

Or.—Wadhams vy. Balfour, 32 Or. 
313, 51 P 642. 

Pa.—Samuel v. Delaware River 


Steel Co., 264 Pa. 190, 107 A 700 [mod 
69 Pa. Super. 605]; Selser v. Roberts, 
105 Pa. 242; Boyd v. Wilson, 83 Pa. 
319, 24 AmR 176; Carson v. Baillie, 
19 Pa. 378, 57 AmD 659; Borrekins 
v. Bevan, 3 Rawle 23, 23 AmD 85; 
American Mfg. Co. v. Brady, 51 Pa. 
Super. 619; Schopflocher v. Seide, 17 
Pa. Dist. 406. See Tennessee Lum- 
ber Co; ve Garrison, 10, Pa.) Cas. 6:7, 
13 A 454 (the discharge of an affidavit 
of defense, stating that goods sold 
did not correspond in kind with the 
sample on which the sale was based, 
as insufficient was improper). 

Tex.—Adkins-Polk Co. v. Barkley, 
(Civ. A.) 297 SW 757; Robert McLane 
ay v. Swernemann, (Civ. A.) 189 SW 

82. 

Utah.—Jorgensen Gessell 
Pressed Brick Co., 45 Utah 31, 141 P 
460, AnnCas1917C 309. 

Wash.—Perine Mach. Co. v. Buck, 
90 Wash. 344, 156 P 20, AnnCas1917C 
341 [quot Cyc]; Dickinson Fire, etc., 
Brick Co. v. Crowe, 63 Wash. 550, 115 
P 1087. 

See Pickerell, ete., Co. v. Wilson 
Wholesale Co., 169 N. C. 381, 86 SH 
187, AnnCas1917C 344. 


86. Spring v. Slayden-Kirksey 
Woolen Mills, 106 Ill. A. 579; Steer- 
v. Fee Electric Car 

Co.; 512, 140 NW 1016; 
Washington Hydraulic Press Brick 
Co. v. Sinnott, 92 NYS 504; Adkins- 
Polk Co. v. Barkley, (Tex: Civ. A.) 
297 SW 757; Mueller v. Simon, (Tex. 
Civ. A.) 183 SW 63; Hume v. Sher- 
man, Qil, ete.,” (Co. 27 Tex. &Civs WAG 
366, 65 SW 390; Pontiac Shoe Mfg. 


Co. v. Hamilton, 18 Tex. Civ. A.. 283, 
44 SW 405. See Sachs Shoe Co. v, 
Maysville Suit, etc., Co., 201 Ky. 239, 
256 SW 401 (in a sale of shoes by 
sample, there was a warranty that 
the bulk should correspond with the 
sample in appearance); Shohfi v. 
Rice, 241 Mass. 211, 185 NE 141 (in 
a sale of kimonos by sample, there 
was an implied warranty that the 
bulk should correspond with the 
sample in style); Mason v. Smith, 8 
NYS 301 [aff 130 N. Y. 474, 29 NE 
749] (to same effect); Alder v. Rosen, 
104 Or. 418, 207 P 468: (“There is an 
implied warranty that goods sold by 
sample shall be equal in quality and 
value to the sample exhibited and pos- 
sess the same characteristics’); Me- 
gaw v. Malloy, L. R. 2 Ir. 530 (where 
the sample exhibited was taken from 
the cargo of one vessel while the bulk 
actually sold and delivered was the 
cargo of another vessel). 5: 


87. U. S—Cudahy Packing Co. v. 
Narzisenfeld, 3 F. (2d) 567; Meyer 
v. Everett Pulp, ete., Co., 193 Fed: 
857, 113 CCA 643 [rev 184 Fed. 945, 
and cit Cyc]; Ramsdell v. U. S., 3 
Cee Cl? 508: 5 

Conn.—Merriman v. Chapman, 32 
Conn. 


Ida.—Brown vy. Scheurman, 22 Ida. 
724, 128 P 83. 


Ill.—Misner v. Granger, 9 Ill. 69; 
Central Commercial Co. v. Lehon Co., 
173 11 Ay, 27, [eit. Cye];siSpringwv. 
Slayden-Kirksey Woolen Mills, 106 
I, A. 579. See, Kohl -v. Lindley, 39 
Ill. 195, 89 AmD 294 (dictum to same 
effect). 

Iowa.—Brigham vy. Retelsdorf, 73 
Iowa 712, 36 NW 715; Myer v. Wheel- 
er, 65 Iowa 390, 21 NW 692. 

Ky.—Junius H. Stone Corp. v. 
Princeton Ice, ete., Co., 212 Ky. 404, 
279 SW 642; Sachs Shoe Co. v. Mays- 
ville putt ete., Co., 201 Ky. 239, 256 
Sw 4 

Weert) eee Ve de Burguieres 
ra ae La. 723, 115°S MOLE [att s7 eka 


Mass.—Shohfi v. Rice, 241 Mass. 
211, 135 NE 141; M. & M. Co. v. Hood 
Rubber Co., 226 Mass. 181, 115 NE 
234; Borden v. Fine, 212 Mass. 425, 
98 NE 1073; Dickinson v. Gay, 7 ‘Allen 
29, 883 AmD 656; Williams v. Spafford, 
8 Pick. 250. But see Hastings v. 
Lovering, 2 Pick. 214, 183 AmD 420 
(dictum stating the rule as received 
in Massachusetts to be that in such:a 
sale there is no warranty as to quali- 
ty but only as to kind). 


Mich.—Steering Wheel Co. v. Fee 
Electric Car Co., 174 Mich. 512, 140 
NW 1016. 


Pat ag ee v. Alderson, 18 Miss. 


Nebr.—Crawford v. E. B. Weeks 
Seed Co., 110 Nebr. 196, 198 NW 271. 


pa H-sMertill v. Walle ce: 9 SNe ee 

N. Y¥.—Henry v. Talcott, 175 N. Y. 
385, 67 NE 617, 13 NYAnnCas 219; 
Mayer v. Dean, 115 Ng Yau 5b 622 NE 
261, 5 LRA 540; Beirne v. Dora, 5 N. 
Y; 95, 55 AmD 321 [aff 4 N. Y. Super. 
89]; Staiger v. Soht, 116 App. Div. 
874,,102 NYS 342 Laff 191 N. Yo 62% 
mem, 84 NE 1120 mem]; _ Ideal 
Wrench Co. v. Garvin Mach. Co., 65 
App. Div. 235, 72 NYS 662; Allen Vv. 
Haskins, 18 N. Y. Super. 332: Mason 
v. Smith, 8 NYS 301 Late 130 N. Y. 474, 


29 NE 749]; Waring v. Mason, 18 

Wend. 425; Beebee v. Robert, 12 

Wend. 413, 97 AmD LIZ 
N._C.—Pickerell, ete., Co. v. Wil- 


son Wholesale Co. 169 N.C. 381; 86 
SE 187, AnnCas1917C 344. 

Or.—Waidhams vy. Balfour, 32 Or. 
Bo eo eG ae 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§ 709] — 


that the property in the goods passes to the buyer.®® 
Ordinarily this warranty is effective as to every item 
of the bulk,®® but if the sale is by the average sam- 
ple, the warranty is only that the average of the 


bulk corresponds with the average 


Tex.—Mueller v. Simon, (Civ. A.) 
183 SW 63; Hume v. Sherman Oil, 
etce., Co. 27 Tex,, Civ: (A. $66,)65, Sw 
390; Pontiac Shoe Mfg. Co. v. Ham- 
ilton, 18 Tex. Civ. A. 2838, 44 SW 405; 

“Me ales v. Randle, (Civ. A.) 29 SW 


Utah.—Jorgensen vy. Gessell Press- 
ed Brick Co., 45 Utah 31, 141 P 460, 
AnnCas1917C 309 [quot Cyc]. 


Wash.—Dickinson Fire, etec., Brick 


Co. v. Crowe, 63 Wash. 550, 115 P 
1087. 
Ont.—John Hallam, Ltd. v. Bain- 


ton, 45 Ont. L. 483, 16 OntWN 205. 


See Collins Cotton Co. v. Wooten- 
Burton Sales Co., 81 Okl. 67, 196 P 
681 (a sale by sample imports a war- 
ranty that the bulk shall be free 
from foreign substances not present 
in the sample). 


“There is an implied warranty in 
every sale made by sample that the 
goods are of the quality, and in 
every material respect, correspond 
with the sample.” Brigham v. Ret- 
elsdorf, 73 Iowa 712, 36 NW 715, 716. 


[a] Other statements.—(1) In a 
sale by sample, there is a warranty 


that the bulk is “not inferior’ to the 
Sample (Hughes v. Bray, 60 al. 284) 
(2) or is “equal’’ thereto (Watjen v. 


Louisville Tobacco Warehouse Co., 
240 Fed. 919, 153 CCA 605 [cit Cyc]; 
Starr Jobbing House v. May Hosiery 
Mills, 207 Ala. 620, 93 S 572; Penn v. 
Smith, 98 Ala. 560, 12 S 818; Imperial 
Portrait Co. v. Bryan, 111 Ga. 99, 36 
SE 291; Gifford v. McBurnie, 9 KyL 
147; Levine v. Hochman; 217 Mo. A. 
76, 273 SW 204 [quot Cyc]; Voss v. 
McGuire, 18 Mo. A. 477; Seefus_ v. 
De Vaughn, 108 Nebr. 628, 188 NW 
235 [cit Cyc]; Larrowe Milling Co. 
v. Lyons Beet Sugar Refining Co., 
137 App. Div. 732, 122 NYS 567; Bloom 
v. Reisman, 76 Misc. 524, 135 NYS 
547; Hamilton v. Pelonsky, 48 Misc. 
554, 96 NYS 216; Andrews v. Knee- 
land, 6 Cow. (N. Y.) 354; Alder v. 
Rosen, 104 Or. 418, 207 P 467; Robert 
McLane Co. v. Swernemann, (Tex. 
Civ. A.) 189 SW 282; Perine Mach. 
Co. v. Buck, 90 Wash. 344, 156 P 20, 
AnnCas1917C 341 [quot Cyc]; Loyn- 
achan vy. Armour, 25 Que. Super. 158), 
(3) or “at least equal’ (American 
Mfg. Co. v. McLeod, 78 Fla. 162, 82 
S 802). 

[b] In California, under Civ. Code 
§ 1766, the seller in a sale by sample 
warrants the bulk to be equal in qual- 
ity to -the sample. Pray v. Trower 
Lumber Co., 101 Cal. A. 482, ew? 


1036; C. O. Bashaw’ Co. v.- A. j 
Pinkham Co., 77 Cal. A. 591, 246 P 
1064. 


c] Redhibitory defects.—The stat- 
hee provision (Civ. Code art 2521), 
that apparent defects are not among 
the number of redhibitory vices, does 
not apply in the case of sales by 
sample. Barkley v. Burguieres Co., 7 
La. A. 39 [aff 165 La. 723, 115 S 915]. 


{d] In Pennsylvania (1) a sale by 
sample formerly implied _a warranty 
only that the goods should correspond 
to the sample in kind and be mer- 
chantable, and there waS no war- 
ranty that they should correspond in 
quality (West Republic Min. Co. v. 
Jones, 108 Pa. 55; Selser v. Roberts, 
105 Pa. 242; Boyd v. Wilson, 83 Pa. 
319, 24 AmR 176; Fraley v. Bispham, 
10 Pa. 320, 51 AmD 486; Sidney School 
Furniture Co. v. Warsaw Tp. School 
Dist., 4 Pa. Cas. 35, 7 A ‘65; Sims 
v. Stribler, 13 WklyNC 92; Altoona 
Iron Works v. Axle Co., 6 WklyNC 
271. Contra Schopflocher v. Seide, 17 


SALES 


of the sample.®° 


Pa. Dist. 406), (2) nor that the goods 
should be equal in value to the sample 
(Sidney School Furniture Co. v. War- 
saw Tp. School Dist., 4 Pa. Cas. 35, 
7 A 65. See Badeau vy. Auerbach, 2 
WklyNC 223 [where an affidavit of 
defense that goods were inferior to 
the sample was held insufticient]), 
(3) except that, where the sample was 
by agreement made the standard of 
quality between the parties, as by 
the buyer ordering, or the seller un- 
dertaking to deliver, goods of the 
same quality as the sample, there was 
a warranty of correspondence in qual- 
ity between sample and bulk (West 
Republic Min. Co. v. Jones, 108 Pa. 
55; Simpson v. Karr, 22 Pa. Super. 
8; Hays v. Kingston, 1 Mon. 151, 16 
A 745; Sims v. Stribler, 13 WklyNC 
92. See Tyrell v. Rockwell, 2 Pa. C. 
Pl. 223 [where the seller undertook 
to deliver goods of a quality equal 
to the sample, delivery of shopworn 
and inferior goods was a breach of 
warranty]; Edwards v. Neill, 1 Wkly 
NC 40 [where the seller undertook to 
deliver goods in every way equal to 
a sample exhibited, delivery of goods 
inferior in quality did not satisfy his 
obligation]). (4) The rule, however, 
has been altered to require corres- 
ponidence in quality between sample 
AN OUTKS Dy ag aks ee eC OO tae stl ak ( 
(Holmes v. Cameron, 267 Pa. 90, 110 
A 81) (5) and by the Uniform Sales 
Act (see infra note 1). 


88. Barkley v. J. M. Burguieres Co., 
165 Gal 71235 1152S. 915) fete yaaa... A. 
39]; Hall v. Plassan, 19 La. Ann. 
11; Adkins-Polk Co. v. Barkley, (Tex. 
Civ. A.) 297 SW 757; Robert Mc- 
Lane Co. v. Swernemann, (Tex. Civ. 
A.) 198 SW 282; Moore Milling Co. 
v. Laird, 1 Sask. L. 471. 


[a] Deterioration prior to deliv- 
ery.—Where goods were ordered on 
the basis of a sample, and were 
shipped to the seller’s own order, and 
the bill of lading afterward indorsed 
to the buyer, it was not sufficient that 
the goods corresponded with the 
sample at the time of shipment if, 
while in shipment and before delivery 
by indorsement of the bill of lading, 
they were so damaged as no longer 
to do so. Moore Milling Co. v. Laird, 
1 Sask. L. 471. 


[b] Deterioration after delivery. 
—If there has been an effective de- 
livery sufficient to pass the proper- 
ty to the buyer of goods conforming, 
in the bulk, to the sample on which 
the sale was made, their subsequent 
deterioration prior to their being re- 
ceived into the actual possession of 
the buyer, so that, at such time, they 
do not correspond with the sample, 


is not warranted against. Hall v. 
Piassany) 19 “ua? Ann: Adkins- 
Polk Co. v. Barkley, (Tex. Civ. A.) 
297 SW 1757; Robert McLane Co! v. 
Swernemann, (Tex. Civ. A.) 189 SW 
282. 

[c] Duty to inspect.—Although 


the warranty extends only to the 
time of completion of the sale, there 
is no duty on a buyer to inspect at 
or before the date of delivery, and 
the existence of patent defects in the 
bulk, whereby it differs materially 
from the sample, does not prevent 
the existence of the warranty. Bark- 
ley v. J. M. Burguieres Co., 165 La. 
(Aa tl Oa S00 Dou eatin ep Lies. 1-AGe 20 


What constitutes delivery see 
fra §§ 350 et seq. 

89. Leonard v. Fowler, 44 N. Y. 
289. See National Novelty Import 
Co. v. Ellis, 143 Ark. 413, 220 SW 
467 (where jewelry sold according to 
sample did not, with the exception 


in- 


[55 C.J.] 735 


There is authority holding that, under some cireum- 
stances, a substantial, and not an exact, correspond- 
ence in quality between the bulk and the sample is 
all that is required.®? 
tended by the parties to correspond with the sample 


Where. the bulk is not in- 


of a few of the articles on top in 
the carton, correspond with the sam- 
ples, the buyer was not required to 
keep the jewelry conforming to sam- 
ple, but could reject all of the jewel- 
ry, the rule requiring the buyer to 
accept goods corresponding. to sam- 
ple having no application, where 
only a nominal part of the items or 
quantity of the goods corresponds 
thereto). 


[a] Under Uniform Sales Act (1) 
the provisions as to correspondence 
of the “bulk of the goods” use “bulk’’ 
and “goods” as appositional  geni- 
tives (F. A. D. Andrea, Inc. v. Dodge, 
15 F. (2d) 1003 [rev 10 F. (2d) 387]), 
(2) and the expression does not mean 
merely that the goods, in the larger 
proportion of instances, must corre- 
spond with the samples (F. A. D. 
Andrea, Inc. v. Dodge, supra), (3) 
but rather that the goods must, as a 
whole body, conform and correspond 
substantially with the sample (F. A. 
D. Andrea, Ine. v. Dodge, supra); 
(4) and, while the principle of de 
minimis is applicable in this connec- 
ton (KF. A. D. Andrea, Inc. vy. Dodge, 
supra), (5) if there is any material 
difference at all between the goods 
delivered and the sample, it comes 
within the scope of the warranty (F. 
A. D. Andrea, Inc. v. Dodge, supra), 
(6) the test being materiality of non- 
correspondence, and not whether the 
“bulk” or greater share complies with 
the sample (F. A. D. Andrea, Ine. v. 
Dodge, supra). 


90. Teonard v. Fowler, 44 N. Y. 
289. See Dickinson Fire, e. Brick 
Co. v. Crowe, 63 Wash. 550, 115 P 


1087 (where a number of specimens 
were sent aS samples, the seller re- 
fusing to warrant all the bulk as 
good as the best sample and includ- 
ing an assortment so that the buyer 
would have a fair idea of the goods, 
there was no warranty that the bulk 
should correspond with the best of 
the specimens). 


[a] Mixed gocds.—Although there 
is a warranty, when goods are sold 
by sample, that each package shall 
correspond with the sample, yet, if 
the goods consist of different varie- 
ties of the same article, and the sam- 
ple is formed by mixing proportional 
parts of the different varieties and 
qualities together the warranty is 
that the whole quantity, if mixed 
together, would be of a quality equal 
to the sample; and it is no breach 
of the warranty that some of the 
packages are inferior to the sample, 
so long as it fairly represents the 
aaete: Leonard v. Fowler, 44 N. Y. 
289. 

91. L. A. Lockwood, Jr., 


iniemweye 


Gross, 99 Conn. 296, 122 A 59, 62; 
Schopflocher v. Seide, 17 Pa. Dist. 
406. 


“The fact of correspondence be- 
tween the goods delivered and the 
sample is necessarily dependent up- 
on the nature of the goods which 
are the subject of the contract. As 
applied to a definite and known ob- 
ject, correspondence would be a 
practical identity in quality between 
the goods delivered and the sample, 
while as applied to a subject-matter 
such as cotton waste Ssweepings in 
the instant case, it would be a sub- 
stantial conformity in quality.” L. 
A. Lockwood, Jr., Inc. v. Gross, supra. 

[a] MIllustration.—If the goods are 
of a rough and cheap character, the 
warranty is ‘that they shall be of 
the kind and substantially of the 
quality of the sample, not that they 
shall be in all particulars exactly 
like the sample. Schopflocher y, 


736) «=([55 C.J.) 


in every respect, but only in certain particulars, 
there is no warranty that the two shall be the same 
as to matters as to which the sample was not ex- 
Where the buyer 
knows, or should know, that the seller himself has 
no knowledge of the bulk other than that afforded by 
inspection of the sample, there is authority that the 
seller cannot be taken as warranting that the bulk 
and the sample correspond in quality,®* and that 
such an obligation arises only where the sellér may | 
reasonably be supposed by the buyer to have exer- 
cised a discretion in the selection of the sample®* 


pected to furnish any test.°? 


by himself or one acting for him;%® 


absence of any exercise of discretion by the seller 
in selecting the sample, he may be liable on an ex- 
press warranty of correspondence between bulk and 
It is not necessary that the seller should 


sample.°® 


Seide, 17 Pa. Dist. 406. 


[b] Where buyer knows facts of 
such a character that he might’ rea- 
sonably expect that the bulk might 
not and could not be expected to cor- 
respond exactly with the sample 
throughout, the fact that there was 
such a difference between the two 
as he might have assumed to exist, 


from the facts known to him, was 
no breach of warranty. Clarke v. 
Lockhart, 10 Rob. (La.) 5. 

92. Miami Cycle, ete., Co. v. Na- 
tional Carbon Co., 268 Fed. 46; Crock- 
er-Wheeler Electric Co. v. Johns- 


Pratt Co., 29 App. Div. 300, 51 NYS 
793 [aff 164 N. Y. 598 mem, 58 NE 
1086 mem]; Hesse v. Gude Bros.- 
Kieffer Co., 170 NYS 211; Sands v. 
 Daylor; 5 Johns (N. Y-.) 395, 4 AmD 
374, 

fa] Rule applied.—(1) In a sale 
of asbestos by sample, where the 
sample was designed for the purpose 
only of showing the quality of the 
asbestos and was furnished in “sam- 
ple sheets” adapted to that purpose, 
there was no warranty that the goods 
should correspond in thickness with 
the ‘‘sample _ sheets,’ particularly 
where the contract contemplated that 
thinner sheets than the sample should 
be supplied under its terms. Crock- 
er-Wheeler Electric Co. v. Johns- 
Pratt Co., 29 App. Div. 800, 51 NYS 
Cooma boss Nera) oo sIeI, os Nis 
1086 mem]. (2) Where southern 
wheat was sold by sample to a buyer 
who, from his position, knew or 
should have known its liability to 
become heated in transit, so that the 
sample was designed only to display 
the quality of the wheat, and not its 
condition, there was no warranty that 
the bulk should correspond with the 
sample in condition or in fitness for 
the purpose intended. Sands v. Tay- 
lor, 5 Johns. (N. Y.) 395, 4 AmD 3874. 
(3) Where a hand-forged model of a 
starter was submitted as a sample 
with an understanding that the bulk 
of the goods should be produced in 
quantity and not by hand, there was 
no warranty of correspondence, as to 
particulars incidental to quantity 
production, between the model and 
the bulk of the goods. Miami Cycle, 
ete., Co..v. National Carbon Co., 268 
Fed. 46. 

[b] Express warranty against de- 
fects visible in sample.—Although 
there was some mold on samples, 
where the buyer had concededly at 
the time of sale seen only samples 
of eggs expresaély warranted against 
mold, the rule that a warranty does 
not extend to known defects was in- 
applicable. Hesse _v. Gude _ Bros.- 
Kieffer Co., 170 NYS 211. 


93. Gunther v. Atwell, 19 Md. 157. 


[a] Reason for rule.—‘‘The fact 
that the seller’s ignorance of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but, despite the 


quality of the bulk is known to the 
buyer, is sufficient to put him on his 
guard, and enable him to protect him- 
self by an actual inspection of the 
bulk, if that be possible, or by an 
express stipulation.’’ Gunther v,. At- 
well, 19 Md. 157, 169. 


94. Gunther vy. Atwell, supra. See 
Brown v. Scheurman, 22 Ida. 724,, 128 
P 838 (where the seller furnished a 
sample brick to a contractor which 
was rejected by the buyer, and later 
the contractor, without the seller’s 
knowledge, submitted another brick 
as ‘a sample and it was accepted, 
there was no warranty, on the sell- 
er’s part, of correspondence with the 
specimen, submitted by the contrac- 
tor aS a sample, without his knowl- 
edge or consent). 


[a] 
bacco was sold by sample drawn by 
a statute inspector in the mode pre- 
scribed by the statutes (Acts [1852] 
e 360), regulating tobacco inspection, 
no warranty of correspondence came 
into existence. Gunther vy. Atwell, 
19 Md. 157. (2) Where the buyer’s 
agent, in the absence of the seller 
and without his knowledge, took sam- 
ples of grain and the buyer purchased 
on the basis of such samples, the 
seller could not be held to warrant 
for any correspondence between the 
bulk and the samples, although he 
had learned meanwhile of the con- 
duct of the buyer’s agent and knew 
that the purchase was being made. 
ae ain: v. McNear, 145 Cal. 272, 78 
P22. 


95. Gunther v. Atwell, 19 Md. 157. 


96. Watjen v. Louisville Tobacco 
pa es Co., 240 Fed. 919, 153 CCA 
Hs 


97. Philippi v. Gove, 4 Rob. (La.) 
SLO ye tlen rye Wey TAlcove,.1 75) Noy S8by 
67 NE 617, 138 NYAnnCas 219. But 
see Murray v. Smith, 4 Daly (N. Y.) 
277 (although there was a warranty 
of correspondence in quality in the 
instant case, where there was an ex- 
press statement of equality, the only 
warranty ordinarily present in a sale 
by sample in the absence of such a 
statement is that the sample was 
fairly taken from the bulk). 


[a] No. duty to give express war- 
ranty of correspondence with sam- 
ple rests on the seller, as he im- 
pliedly warrants to that effect in the 
absence of any express statement. 
Cc. O. Bashaw Co. v. A. 'U. Pinkham 
Co., 77 Cal. A. 591, 246 P 1064. 


[b] Where seller does state bulk 
to be equal to sample, the warranty 
is in operation and effect no different 
than the warranty appropriate to a 
sale by sample in the absence of any 
statement. Everingham vy. Lord, 19 
Till. A. 565; Gill v. Kaufman, 16 Kan. 
571; McCarty v. Gordon, 16 Kan. 35; 


state in terms that the bulk corresponds with the 
sample in order for the warranty to arise; 
that he should know of the defects mn the bulk ren- $ 
dering it unlike the sample;®* nor that he should be 
negligent in having failed to discover such defects.®® . 


Under provisions of the Uniform Sales Act there 
is an implied warranty that the bulk shall correspond 
with the sample in quality;+ and under the Sale of 
Goods Act a condition of substantially the same 
character is provided.” 

[§ 710] (3) Absence of Latent Defects. 
where the sale is by a manufacturer, there is an im- 
plied warranty that the goods shall be free from 
any latent defect, not apparent on a reasonable in- 
spection of the sample, of a character to render the 
goods unmerchantable,* or unfit for the purpose for 
which they are bought;* according to same author- he 


Rule applied.—(1) Where to-- 


[§§ 709-710 


97 nor 


At least i 


Boothby 
AmR 140 


98. Mure v. Donnell, 12 La. Ann. 
369; Fuller v. Cowell, 8 La. Ann, 136, 
58 AmD 676; Greenwood Cotton Mill 
v: "Tolbert, 105° S7 C, 273, 89 SH s653; 
AnnCas1917C 338; Whittaker v. 
Hueske, 29 Tex. 355. 


99. Greenwood Cotton Mill v. Tol- 
bert, 105 S. C. 273, 89 SE 653, AnnCas 
LONE 83'S. 

1. U. S—F. A. D. Andrea, Ine. v. 
Dodge, 15 F. (2d) 1003 [rev 10 F. 
(2d) 387]. 

Conn.—L. A. Lockwood, Jr., Ine. v. 
Gross, 99 Conn. 296, 122 A 59. 

Ida.—Brown v. Scheurman,, 22 Ida. 
724, 128 P 83. 

Mass.—M. & M. Co. v. Hood Rubber 
Co., 226 Mass. 181, 115 NE 234; Gas- 
coigne v. Cary Brick Co., 217 Mass. 
302, 104 NE 734, AnnCasl1917C 336; 
he v. Fine, 212 Mass. 425, 98 NE 

N. Y.—WNiehoff-Schultze Grocer Co. 


v. Plaisted, 51 N. H. 436, 12 ¥ 


v. Gross, 205 App. Div. 67, 199 NYS 
196 fafes237 _N2-¥. 509), 143 NEY 22 
(rearg den 237 N. Y. 563, 143 NE 
743) ]. 

Pa.—Holmes y. Cameron, 267 Pa. 
SORA A. Sal 

[a] Effect on common law.—-This 


provision has been held to be a re- 
affirmance of the common law. L. A. 
Lockwood, Jr., Inc. v. Gross, 99 Conn. 
296, 122 A 59. 
[b] Delivery in installments.— 
The provisions of the Uniform Sales 
Act in this respect apply whether the 
sale contemplates delivery in install- 
ments at different times or at one 
time. L. A. Lockwood, Jr., Ine. v. 
Gross, 99 Conn. 296, 122 A 59. 
2. In re Walkers, [1902] 2 K. B. 
152. a 
3. Nixa Canning Co. v. Lehmann- 
Higginson Grocer Co., 70 Kan. 664, 
79 P 141, 70 LRA 653; Perine Mach. 
Co. v. Buck, 90 Wash. 344, 156 P 20, } 
AnnCas1917C 341 [quot Cyc]; Drum- 
mond v. Van Ingen, 12 App. Cas. 284; | 
Mody v. Gregson, L. R. 4 Exch. 49; | 
Leggett v. Young, 29 N. B. 675. 


{a] Packer of food products is a 
manufacturer within the meaning of 
the rule. Nixa Canning Co. vy. Leh- 
mann-Higginson Grocer Co., 70 Kan. 
664, 79 P 141, 70 LRA 653; Leggett 
VV. LOUns 29) INa Bs Oi. 


Warranty of merchantability gen- 
erally see infra §§ 723-728. 


‘ 


see Ill.— Price v. Kohn, 99 Ill. A. 
by 
Kan.—Nixa Canning Co. v. Leh- 


mann-Higginson Grocer Co., 70 Kan. 
664, 79 P 141, 70 LRA 653. 

N. Y.—Bastian Bros. Co. v. Regal 
Doll Mfg. Co., 133 Misc. 136, 231 NYS 


§§ 710-712] 


ity the warranty against latent defects extends no 
further,’ and, as to dealers, no such warranty is to 
be implied;® but there is other authority declaring 
that, in sales by dealers, there is an implied warranty 
against defects rendering the property unmerchant- 
able, not discoverable on reasonable examination of 
Although this warranty is not opera- 
tive as to patent defects,’ yet the mere fact that it 
would be possible, by the exercise of unusual tests, 
to discover the existence of defects does not prevent 
the existence of the warranty, where there is no 
ground for supposing them to exist.® 

_ Under provisions of the Uniform Sales Act there 
is an implied warranty, if the seller is a dealer, that 
the goods shall be free from any defect rendering 
them unmerchantable which would not be apparent 
on reasonable examination of the sample.?° 


[§ 711] (4) Opportunity To Compare. 
by sample, the buyer, for the purpose of determining 


the sample.* 


SALES 


sample.!? 


In sales 


285 [rev on other grounds 227 App.|note 5. 


Div. 245, 237 NYS 727]. 

Wash.—Perine Mach. Co. v. Buck, 
90 Wash. 344, 156 P 20, AnnCas1917C 
341 [quot Cyc]. 


Eng.—Drummond v. Van Ingen, 12 
App. Cas. 284, 288; Heilbutt v. Hick- 
SOM, luke C.cy, 438. 


eh B.—Leggett v. Young, 29 N. B. 


“While the doctrine of implied war- 
ranty ought not to be unreasonably 
extended, so as to require manufac- 
turers to be conversant with all the 
specialties of all trades and busi- 
nesses which they do not carry on, 
but for the purposes of which goods 
may be ordered from them, yet I 
think it does extend to such a case 
as the present, if the goods, being 
of a class known and understood, 
between merchant and manufacturer, 
as in demand for a particular trade 
or business, and being ordered with 
a view to that market, are found to 
have in them, when supplied, a de- 
fect practically new, not disclosed by 
the samples, but depending on the 
method of manufacture, which ren- 
ders them unfit for the market for 
which they were intended.” Drum- 
mond v. Van Ingen, supra. 


[a] Fitness for human consump- 
tion.— Nixa Canning Co. v. Lehmann- 
Higginson Grocer Co., 70 Kan. 664, 
719 P 141, 70 LRA. 653; Leggett v. 
Young; 29 N. Br 675. 


Warranty of fitness generally see 
infra §§ 719-722. 7 

5. Nixa Canning Co. v. Lehmann- 
Higginson Grocer Co., 70 Kan. 664, 
TORE, IA 0) RAL G30 URVvemiye ave 
Healy, 161 Mich. 266, 126 NW _ 202, 29 
LRANS 139, 21 AnnCas 74; Henry v. 
Talcott, 175 N. Y. 385, 67 NE 617, 618, 
18 NYAnnCas 219. 


“In the absence of fraud, the war- 
ranty does not cover latent defects, 
unless the seller is the manufacturer, 
when it may extend to latent defects 
growing out of the process of manu- 
facture.” Henry v. Talcott, supra. 


Gimetll——Price (va (Kohn, 99 e117) A. 
15. 


Mass.—Dickinson v. Gay, 7 Allen 
29, 83 AmD 656. See Bradford v. 
Manly, 13 Mass. 139, 7 AmD 122 (dic- 
tum to same effect). 

Mich.—Remy v. Healy, 161 Mich. 
266, 126 NW 202, 29 LRANS 139, 21 
AnnCas 74, 

Wash.—Perine Mach. Co. v. Buck, 
90 Wash. 344, 156 P 20, AnnCas1917C 
341 [quot Cyc]. 

Eng.—Parkinson v. Lee, 2 East 314, 
102 Reprint 389. And see cases supra 


[55 C. J.—47] 


7. Cudahy Packing Co. v. Narzi- 
Sermheldan o) a by (2d) oO Coates vr 
Cook, 101 Ga. 586, 28 SE 982; M. C. 
Kiser Co. v. Branan, 31 Ga. A. 241, 120 
SE 427; John Hallam, Ltd. v. Bain- 
ton, 45 Ont. L. 483, 16 OntWN 205. 


8. Coates v. Cook, 101 Ga. 586, 28 


SE 982; M. C. Kiser Co. v. Branan, 
31 Ga. A. 241, 120 SH) 427; Mure v. 
Donnell, 12 La. Ann. 369; Drummond 


v. Van Ingen, 12 App. Cas. 284; Mody 


v. Gregson, L. R. 4 Exch. 49. 


Effect of patent character of defect 
on: 

Express warranties generally see in- 
fra § 693. / : 
Implied warranties generally see in- 

fra. $703 


9. Drummond v. Van Ingen, 12 
App. Cas. 284, 296. And see Heilbutt 
Viootickson, in R. TC. Pir438_ Gvnere 
the defect was discoverable only by a 
aistribution of the article, there was 
implication of warranty). 


“Does this exact correspondence, 
when it is found to involve an un- 
foreseen and unsuspected defect, re- 
lieve the seller from his obligation to 
supply goods fit for the purpose for 
which they were intended? After all, 
the office of a sample is to present to 
the eye the real meaning’ and inten- 
tion of the parties with regard to the 
subject matter of the contract which, 
owing to the imperfection of lan- 
guage, it may be difficult or impossi- 
ble to express in words. The sample 
speaks for itself. But it cannot be 
treated as Saying more than such a 
sample would tell a merchant of the 
class to which the buyer belongs, us- 
ing due care and diligence, and ap- 
pealing to it in the ordinary way and 
with the knowledge possessed by mer- 
chants of that class at the time. No 
doubt the sample might be made to 
say a great deal more. Pulled to 
pieces and examined by unusual tests 
which curiosity or suspicion might 
suggest, it would doubtless reveal ev- 
ery secret of its construction. But 
that is not the way in which business 
is done in this country. Some confi- 
dence there must be between mer- 
chant and manufacturer. In matters 
exclusively within the province of the 
manufacturer the merchant relies on 
the manufacturer’s skill, and he does 
so all the more readily when, as in 
this case, he has had the benefit of 
that skill before. Now I think it is 
plain upon the evidence that at the 
date of the transaction in question 
merchants possessed of ordinary skill 
would not have thought of the exist- 
ence of the particular defect which 
has given rise to this action, and 
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whether the goods,do conform to the sample, has 
the right to an inspection and examination of the 
goods in bulk;! in accordance with this rule, there 
is authority that there is, in a sale by sample, an 
implied warranty that the buyer shall have a rea- 
sonable opportunity of comparing the bulk with the 


Under provisions of the Uniform Sales Act there 
is an implied warranty that the buyer shall have a 
reasonable opportunity of comparing the bulk with 
the sample, except as provided elsewhere in the act.*® 

[§ 712] b. Comparison. 
stances attending the transaction are not such as to 
include all the elements necessary to a sale by sam- 
ple strictly,1+ nevertheless, if the sale is by com- 
parison, there is a warranty of correspondence be- 
tween the bulk and the designated standard of com- 
parison?® similar in character and operation to the 
warranty of correspondence between bulk and sam- 


Although the cireum- 


would not have discovered its exist- 
ence from the sample. It appears to 
me, therefor, that the sample must be 
treated aS wholly silent in regard to 
this defect, and I come to the conclu- 
sion that if every scrap of informa- 
tion which the sample can fairly be 
taken to have disclosed were written 
out at length, and embodied in writ- 
ing in the order itself, nothing would 
be found there which could relieve 
the manufacturer from the obligation 
implied by the transaction.” Drum- 
mond vy. Van Ingen, supra. 


10. F. A. D. Andrea, Inc. v. Dodge, 
15 EF) (2d) 1003) [rev 10: BS Gd) 38415 
Stewart va: Voll, cd Ne dy deamoaoee® 
A 1041; Niehoff-Schultze Grocer Co. 
v. Gross, 205 App. Div. 67, 199 NYS 
196 [aff 237 N. Y. 509 mem, 143 NE 
722 mem (rearg den 237 N. Y. 563 
mem, 143 NE 743 mem)]; Regina Co. 
v. Gately Furniture Co., 171 App. Div. 
817, 157 NYS 746 [aff 154 NYS 888]. 


11. See supra § 405. 


12. John Hallam, Ltd. v. Bainton, 
45 Ont. L. 488, 16 OntWN 205. To 
same effect Wadhams v. Balfour, 32 
Or. 313, 51 P 642. See Meyer v. Ev- 
erett. Pulp, ete., Co., 193. Wed. 857, 113 
CCA 643 [rev 184 Fed. 945] (recogniz- 
ing the existence of the obligation and 
referring to itas a “condition”’). 

13. See statutory provisions; and 
F. A. D. Andrea, Ine. v. Dodge, 15 F. 
(2d) 1003 [rev 10 F. (2d) 287]; L. A. 
Lockwood, Jr., Inc. v. Gross, 99 Conn. 
296, 122 A 59; Niehoff-Schultze Gro- 
cer Co. v. Gross, 205 App. Div. 76, 199 
NYS 196 [aff 237 N. Y. 509 mem, 143 
NE 722 mem (rearg den 2387 N. Y. 
563 mem, 143 NE 743 mem)]. 

[a] Effect on common law.—This 
provision has been held to be a reaf- 
firmance of the common law. L. A. 
Lockwood, Jr., Inc. v. Gross, 99 Conn. 
ZOO) eit Ano os 

[b] Delivery in installments.— 
The provisions of the Uniform Sales 
Act in this respect apply whether the 
sale contemplates delivery in install- 
ments at different times or at one 
time. L. A. Lockwood, Jr., Inc. v. 
Gross, 99 Conn. 296, 122 A 59. 

14. What constitutes sale by sam- 
ple see supra § 402. 


15. See cases infra this note and 
notes 17-20. 

[a] Reason for rule.—‘“A contract 
of sale which points out a known and 
ascertainable standard by which to 
judge the quality of goods sold is, 
for all practical purposes, a sale by 
sample.” Zabriskie v. Central Ver- 
mont R-'Co;, 1381 N: ¥. 72, 29 NE 1006, 
1007. 

[b] and 


Sample comparison.— 
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ple in sales by sample,?® as, for instance, where a 
specimen is exhibited as an exemplar of goods to 
be furnished, which are not in existence at the time 
of such exhibition,!” or where goods are sold on the 
express agreement that they shall conform to desig- 
nated and known articles selected as a standard,*® 
such as like goods furnished to the buyer under pre- 
vious transactions,!® or other specifie goods of simi- 
lar character known to the buyer and designated as 
the standard by which the sale is made;?° but if the 
reference is merely by way of praising the goods 
offered and insufficient to constitute an express war- 
ranty, there is no sale by comparison so as to give 


Where goods were stated to be equal 
in every respect to other known and 
specified goods, and a sample of the 
goods proposed to be sold was fur- 
nished, and the sale made on the basis 
of the sample, there was no warranty 
of correspondence with the standard 
of comparison, and the only warranty 
was of correspondence with the sam- 


ple. Ramsdell v. U. S., 2 Ct. Cl. 508. 
16. See supra § 709. 
dive oklennty Via Lalcott,. 75 geN. Ye 


385, 67 NE 617, 13 NYAnnCas 219; 
Brigg. v. Hilton, 99 N. Y. 517, 3 NE 51, 
52 AmR 63; Gurney v. Atlantic, etc., 
R. Co., 58 N. Y.,.358 [rev 2 Thomps. & 
C. 446]; Ideal Wrench Co. v. Garvin 
Mach. ‘Co., 65 App. Div. 235, 72 NYS 
662. 
18. See cases infra notes 19, 20. 


19. Colo.—Lorraine Mfg. Co. v. Al- 
len Mfg. Co., 77 Colo. 156, 234 P 1055. 


Ill.—Peoria Grape Sugar Co. v. Tur- 
ney, 175 Ill. 631, 51 NE 587 [aff 65 Ill. 
A. 6561. 


Mass.—Whitmore v. South Boston 
Iron Co., 2 Allen 52. 


Mich.—American Glue Co. v. Ray- 
burn, 150 Mich. 616, 114 NW 395. 


N. Y.—Zabriskie v. Central Ver- 
mont R. Co., 131 N. Y. 72, 29 NE 1006; 
Schroeder v. Coatsville Rolling Mill 
Co., 31 App. Div. 295, 52 NYS 731. [aft 
164 N. Y. 587 mem, 58 NE 192 mem]. 


Oh.—Dayton v. Hooglund, 39 Oh. St. 
671. 


[a] Where prior purchase was ex- 
pressly for purpose of sampling, 
made as such at the seller’s sugges- 
tion, there was a warranty of corre- 
spondence in quality as to the goods 
subsequently bought. Dayton  v. 
Hooglund, 39 Oh. St. 671. 


20. Wertheimer-Swarts Shoe Co. v. 
McDonald, 138 Mo. A. 328, 122 SW 5; 
Walters v. Ditto, 23 N. M. 558, 170 P 
Ae See Bickett “Coal, ete, Co.” Vv. 
Keogh, 204 Ill. A. 527. 


[a] Comparison for specific pur- 
pose.—Where a comparison with oth- 
er known definite goods is made for 
a specific purpose, to the extent of 
the purpose mentioned in the under- 
taking connected with the compari- 
son, the warranty appropriate to sales 
by ‘comparison exists. Gray v. Gur- 
ney Seed, ete., Co, (S. D.) 231 NW 
940. 

21. Bush v. Van Camp Sea Food 
Co., 51 Cal. A. 440, 203 P 1026; Cen- 
tral Commercial Co. v. Lehon Co., 173 
Ill. A. 27; Callaway v. Collier, (Mo. 
A.) 246 SW 966. 

Statements of opinion or commenda- 
tion generally see supra § 690. 

22. Whitmore v. South Boston 
Iron Co., 2 Allen (Mass.) 52. 

23. Description of motor vehicle 
by model as warranty see Motor Vehi- 
cles § 325 notes 67, 68. 

24. Hoffman v. Dixon, 105 Wis. 315, 
81 NW 491, 76 AmSR 916. 

[a] Sale over counter.—(1) Ordi- 
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narily a sale of goods over the coun- 
ter to a customer who comes in and 
asks for the goods is not a sale by 
description so as to impose on the 
seller the obligations arising from 
that character of sale. Wren v. Holt, 
LU903]) Us) BvG10!)  @)) But. where, 
not relying on the seller’s judgment, 
he calls for a specific brand of the 
article, that circumstance has been 
considered as taking the case out of 
the general rule. Wren v. Holt, su- 
pra. 

25. Schaffner v. National Supply 
Co., 80 W. Va. 111, 92 SE 580; Wil- 
son v. Wiggin, 73 W. Va. 560, 81 SE 
842; Varley v. Whipp, [1900] 1 Q. B. 
Bilton 


26. Schaffner v. National Supply 
Cov S02 Wi Va lit, 92) (Shi 5807 sosee 
Strawbridge v. Hawthorne, 47 Pa. Su- 
per. 647 (where the goods are sold on 
inspection, but the buyer is unable to 
discover their character from the in- 
spection, while the seller holds him- 
self out as possessing knowledge as 
to such goods, there is an implied 
warranty of correspondence with the 
description by which they are sold). 


27. U. S.—Schreiber v. Andrews, 
101 Fed. 763, 41 CCA 668; Walker 
v. Gooch, 48 Fed. 656; Bertram v. 
Lyon, 3 F. Cas. No. 1,362, 1 McAll. 
53 [att 20 How. 149, 15 L. ‘ed. 847]. 


Ala.—Peckham v. Davis, 93 Ala. 
474, 9 S 509; Gachet v. Warren, 
72 Ala. 288. 

a iter bial v. Price, 136 Ark. 
342, 206 SW 664 

Cal.—Burge v. Albany Nurseries, 
IG wi @al 313, U6 Su Pe 84350 Vince ve 
Lyon, 44 Cal. Li: Brandstein Vv. 


Jackling, 99 Cal. A. 438, 278 P 880; 
Porter v. Gestri, 77 Cal. A. 578, 247 
P 247; Newhall Land, etc., Co. v. 


Hogue-Kellogg Co., 56 Cal. A. 90, 204 
P 562; Firth v. Richter, 49 Cal. A. 
54555196) PP) 2.7%. 


Colo.—Hise v. Romeo Stores Co., 
70 Colo. 249, 199 P 483. 


Fla.—Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 48 S 410. 


Ga.—Americus Grocery Co. Vv. 
Brackett, 119 Ga. 489, 46 SE 657; 
Miller v. Moore, 83 Ga. 684, 10 SE 
360, 20 AmSR 329, 6 LRA Sieh Ab 
D. Powell Co. v. Cowart, 37 Ga. A. 
139 SE 585; Allen v. Floyd, 33 
Ga. A. beh, 126 SE 878; De Loach 
. Co. v. Tutweiler Coal, etc., 
; 93, 790. See 
Wilcox v. Hall, 53 Ga. 635 (the sell- 
er of fertilizer impliedly warranted 
that the subject matter sold was a 
manure); Camp v. Clarkesville Fdy., 
etc., Works, 30 Ga. A. 298, 302, 117 
SE 660 (“Words expressed in a con- 
tract descriptive of the particular 
character and detailed workmanship 
of the subject matter of a sale must 
be taken as warranties”). 


Ill.—Telluride Power Transmis- 
sion Co. v. Crane Co., 103 Ill. A. 647 
[afi 208  T1h 2083170 UNE 819g hi See 
Ross Attley Lumber Co. v. Columbia 
Hardwood Lumber’Co., 200 Ill. A. 


rise to such liability.?+ 
ness implied from such a sale.?? 


[§ 713] 3. Sale by Description.”* 
are sold by description, that is, where a seller sells 
things as being of a particular kind,.the buyer not 
knowing whether the seller’s representations are 
true or false, but relying on them as true,”* or, as 
otherwise stated, where the purchaser has not seen 
the article sold and relies on the description given 
to him by the vendor,?® or has seen the goods, but 
the want of identity is not apparent on inspection,?® 
there is a warranty that the goods shall correspond 
with the description by which they are sold,?7 and 


[§§ 712-713 


There is no warranty of fit- 


Where goods 


65; Madsen v. Hogans, 
589. But see McClurg v. Tomlinson, 
186 Ill. A. 55 (sale of set of first 


editions of Dickens was not a war- 

ranty that itwas such). 
Ind.—Richmond Trading, 

v. Farquar, 8 Blackf. 89. 


Iowa.—J. L. Owens Co. v. Leland 
Farmers’ El. Co., 192 Iowa 771, 18d 
NW 590; Timken Carriage Co. v. 
Smith, 123 Iowa 554, 99 NW 183; 
Forcheimer v. Stewart, 65 Iowa 593, 
22 NW 886, 54 AmR 30. 


Kan.—Johnston vy. Lanter, 87 Kan. 
32, 123 P 719. 


Ky.—Junius H. 
Princeton Ice, etc., Co., 


etc., Co. 


Stone Corp. v. 
212 Ky. 404, 


279 SW 642; Baird v. Matthews, é 
Dana 129. 

Me.—Briggs v. Hunton, 87 Me. 
145, 32 A 794, 47 AmSR 318; Warner 
v. Arctic Ice Co., 74 Me. 475. 

Md.—Gunther v. Atwell, 19 Md. 


157; Osgood v. ape ry 2 Harr. & G. 
495, 18 AmD 31 / 


Mass. mea vo S.  E. SAgooes 
Tanning Co., 256 Mass. 195, 152 NE 
630; Learned v. Hamburger, 245 
Mass. 461, 139 NE 641; Leonard v- 
Carleton, etc., Co., 230 Mass. 262, 119 
NE 674; Cavanaugh v. D. W. Ranlet 
Co., 229 Mass. 366, 118 NE 650; Tri- 
mount Lumber Co. v. Murdough, 229 
Mass. 254, 118 NE 280; Procter v. 
Atlantic Fish Cos., 208 Mass. 351, 
94 NE 281; Androvette v. Parks, 207 
Mass. 86, 92 NE 1006; Putnam- 
Hooker Co. v. Hewins, 204 Mass. 426, 
90 NE 983; Fullam- v. Wright, etc., 
Wire Cloth Co., 196 Mass. 474, 82 
NE 711; Day v. Mapes-Reeve Constr. 
Co., 174 Mass. 412, 54 NE 878; Edgar 
v. Joseph Breck, etc. Corp.,. 172 
Mass. 581, 52 NE 1083; Gould v. 
Stein, 149 Mass. 570, 22 NE 47, 14 
AmSR 455, 5 LRA 213; Henshaw v. 


Robins, 9 Mete. 83, 48 AmD 367: 
‘Winsor “v. “Lombsird,, )18y) Pick) bre 
Hogins v. Plympton, 11 Pick. 97; 
Hastings v. Lovering, 2 Pick. 214, 


13 AmD 420. 


Mi¢h.—Reed v: David Stott Flour 
Mills, 216 Mich. 616, 185 NW 715; 
Dinovo Fruit SOL. McClintock, 214 
Mich. 620, 1883 NW 87; Kronman v. 
Gardella, 190 Mich. 645, 157 NW 37; 
Cheboygan Paper Co. v. Hichberg, 
184 Mich. 30, 150 NW 312. 


Minn.—Johnson vy. Foley Milling, 
etc., Co., 147 Minn. 34, 179 NW 488, 
16 ALR 856; Wisconsin Red Pressed- 
Brick Co. v. Hood, 60 Minn. 491, 62 
NW_ 550, 51 AmSR 539; Cosgrove 
SPR ea 32 Minn. 371, 20 NW 
59. 


Miss.—-Grafton-Stamps Drug (Co. 
v. Williams, 105 Miss. 296, 62 S 2738. 

Mo.—Hanna-Breckinridge Co. v. 
Holley-Matthews Mfg. Co., 160 Mo. 


A. 4387, 140 SW 923; Alvin Fruit, 
etc., Assoc. Vv. Hartman, 146 Mo. A. 
155,, 228 SS Wer 957s Beck, ete., Iron 


Co. v. Holbeck, 109 Mo. AG TO oe eRe, 
SW 1128; Long v. J. K. Armsby Co., 
43 Mo. A. 253; Voss v. McGuire, 18 
Mo. A. 477; Catchings v. Hacke, 15 
Mo. A. 51; Whitaker v. McCormick, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not only that, but a further warranty is implied that | they shall be saleable or marketable of the kind de- 


6 Mo. A. 114. 


Mont.—Lundquist -v. Jennison, 
Mont. 516, 214 P 67. s 

N. J.—Ivans v. Laury, 67 N. J. L. 
153, 50 A 355; Wolcott v. Mount,’ 36 
N. J. L. 262, 183 AmR 438 [aff 38 N. 
J. L. 496, 20 AmR 425]. 


N. M.—Walters v. Ditto, 23 N. M. 
HOS pe LiiO) Pate | 

N. Y.—White v. Miller, 71 N. Y. 
118, 27 AmR 138; Dounce vy. Dow, 64 
N. Y. 411 [aff 6 Thomps. & C. 653]; 
Hawkins v. Pemberton, 51 N. Y. 198, 
10 AmR 595; Coleman v. Simpson, 
158 App. Div. 461, 143 NYS 587; Dep- 
ew v. Peck Hardware Co.,, 121 App. 
Div. 28, 105 NYS 390 [aff 197 N.Y. 
528 mem, 90 NE 1158 mem]; Van 
Wyck v. Allen, 6 Daly 376 [aff 69 N. 
Y. 61, 25 AmR 136]; Levy v. Ameri- 
can Wax, etc., Mfg. Co., 24 Misc. 504, 
52 NYS 637; Pierce Foundation Corp. 
v. Eagle Pipe Supply Co., 180 NYS 88; 
Gubner v. Vick, 6 NYSt 4. Contra 
Hotchkiss v. Gage, 26 Barb. 141; 
Seixas v. Woods, 2 Cai. 48. 


N. C.—Reiger v. Worth, 130 N. C. 
268, 41 SE 377, 89 AmSR 865; Love 
v. Miller, 104 N. C. 582, 10 SE 685; 
Lewis v. Rountree, 78 N. C. 323. 

N. D.—Northwestern Cordage Co. 
Ve Ruice, 5. IN. D432, 67 NW 298, 57 
AmSR 563. 

Oh.—Tillyer v. Van Cleve Glass Co., 
Oh. Cit) Cl..99))7 Oh. (Cire Dees 209: 
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Edmands v. Hiltz, 1 Oh. Dee. (Re- 
print) 81, 2 WestLJ 45. 
Okl.—Markle v. Stekoll, 112 Okl. 


287, 240 P 1044. But see United Iron 
Works Co. v. Henryetta Coal, etc., 
Co., 62 Okl. 99, 162 P 209 (where de- 
scribed articles are sold; delivery of 
goods answering the description is a 
condition precedent, and there is no 
warranty in such a case); Brown v. 
Davidson, 42 Okl. 598, 142 P 387 (to 
same effect). 


Or.—Kitterman v. Eagle Pine Co., 
122 Or, 137, 257 P 815. 


Pa.—Samuel v. Delaware’ River 
Steel Co., 264 Pa. 190, 107 A 700 [mod 
69 Pa. Super. 605]; Holloway v. Jac- 
oby, 120 Pa. 583, 15 A 487, 6 AmSR 
7137; Whitehall Mfg. Co. v. Wise, 119 
Pa. 484, 13 A 298; Whitaker v. East- 
wick, 75 Pa. 229; Carson _v. Baille, 19 
Pa. 378, 57 AmD 659; Borrekins v. 
Bevan, 3 Rawle 23, 283 AmD 85; Op- 
erators’ Fuel Agency v. Eastern Fuel 
Goi, 83 Pa. Super. 598; Slattery v. 
Carroll, 70 Pa. Super. 578; American 
Mfg. Co. v. Brady, 51 Pa. Super. 619; 
Wilson v. Belles, 22 Pa. Super. 477; 
Joseph v. Richardson, 2 Pa. Super. 
208. 

Ss. D.—wWilliams v. Rice, 226 NW 
268. 

Tex,—McCaskill v. Clay, (Civ. A.) 
284 SW 643. See Simmons v. Weil, 
(Civ. A.) 244 SW 562, 563 (“Where 
goods are ordered by one dealer and 
~ sent by another, there is an implied 
warranty that the goods sent shall 
correspond to the order and be of 
the quality described’); Handy v. 
Roberts, (Civ. A.) 165 SW 37 _ (dic- 
tum to same effect). But see Fergu- 
son v. Johnson, (Civ. A.) 205 SW 512. 

Vt.—Globe Granite Co. v. Clements, 
92 Vt. 383, 104 A 104; Unadilla Silo 
Co. -v. Hull, 90 Vt. 134, 96 A 435; 
Tilton Safe Co. v. Tisdale, 48 Vt. 83. 

Va.—Mason v. Chappell, 15 Gratt. 
(56 Va.) 572. 

Wash.—Jolly v. Blackwell, 122 
Wash. 620, 211 P 748. 

W. Va.—Norman Lumber Co. vy. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12; Foutty v. Chalmax Sales 
Co., 99 W. Va. 300, 128 SE 389; Schaff- 
ner v. National Supply Co., 80 W. Va. 
111, 92 SE 580 [quot Cyc]; Wilson v. 
Wiggin, 73 W. Va. 560, 81 SE 842. 


Wis.—Northern Supply Co. v. Wan- 


gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984; Hoffman v. Dixon, 105 
Wis. 315, 81 NW 491, 76 AmSR 916. 


Eng.—Allan v. Lake, 18 Q. B. 560, 


83 ECL 560, 118 Reprint 212; Gard- 
ner v. Gray, 4 Campb. 144, 171 Re- 
print 46; Tye v. Fynmore, 3 Campb. 
462, 170 Reprint 1446; Wieler v. 
Schilizzi, 17. C. Bi 1%, -84 HCI-17, 139 
Reprint 1219; Josling v. Kingsford, 
13 C. B. N. S. 447, 106 ECL 447, 148 
Reprint 177; Nichol v. Godts, 10 Exch. 
191, 156 Reprint 410; Kirkpatrick v. 
Gowan, Ir. R. CoH Mb 215s Osborn 
Vem arG 2o va la Tal Reps INUaT OO eo OAs 
Stopp v. Hill, 72 Sol. J. 122; Bridge v. 
Wain, 1 Stark. 504, 2 ECL 192, 171 Re- 
print 543; Yates v. Pym, 6 Taunt. 446, 
1 ECL 697, 128 Reprint 1107; Bowes 
y. Shand, 2 App. Cas. 455; Jones v. 
Juste, 31Q. By 197. 


IN. S:—Mader'v. Jones, 10 N.S. 82; 
Wier v. Bissett, 3 N. S. 178; Hardy 
v. Fairbanks, 2 N. S, 432. 


Ont.—Baker vy. Lyman, 38 U. C. Q. 
B. 498; Edgar v. Canadian Oil Co., 23 
U. C. Q. B. 338; Chisholm v. Proud- 
foot, 15 UU. Co Q. BS 203. -See Hor- 
rocks v. Signal Motor Truck Co., 16 
OntWN 132 (recognizing a condition 
of like nature whose breach the buy- 
er may treat aS a breach of war- 
ranty). 


Que.—Loynachan v. 
Que. Super. 158. 


“Bargain and sale of a chattel of 
a particular description imports a 
warranty that the article sold is of 
that description.” Americus Grocery 
v. Brackett, 119 Ga. 489, 46 SE 


[a] Reason for rule—‘“‘A dealer 
who sells an article, describing it by 
the name of an article of commerce, 
the identity of which is not known to 
the purchaser, must understand that 
the latter relies upon the description 
as a representation by the seller that 
it is the thing described; and this 
constitutes a warranty.’ White v. 
Miller, 71 N. Y. 118, 129, 27 AmR 13. 


[b] Rule applied to sale of: (1) 
“Texas red rust proof seed oats.” 
Americus Grocery Co. v. Brackett, 119 
Ga. 489, 46 SE 657. (2) “No. 2 white 
mixed corn.’ Miller v. Moore, 83 Ga. 
684, 10 SE 360, 20 AmSR 329, 6 LRA 


Armour, 25 


874; Catchings v. Hacke, 15 Mo. A. 
51; Whitaker v. McCormick, 6 Mo. A. 
114. (3) “Choice sugar-cured can- 


vassed hams.” Forcheimer v. Stew- 
art, 65 Iowa 593, 22 NW 886, 54 AmR 
30. (4) “Ice.” Warner v. Arctic Ice 
Co., 74 Me. 475. (5) ‘Strictly choice 
evaporated apples.” Long v. J. K. 
Armsby Co., 43 Mo. A. 253.°- (6) ‘‘At- 
las Portland cement.” Ivans v. 
Maury; 6% Nets. lb, 153, DOA 855. 7, C2) 
“Pure Manilla twine.” Northwestern 
Cordage Co. v. Rice, 5 N. D. 432, 67 
NW 298, 57 AmSR 5638. (8) “Henry 
Clarkesville tobacco.’’ Gunther v. 
Atwell, 19 Md. 157. (9) ‘‘Rape seed.” 
Hoffman v. Dixon, 105 Wis. 315, 81 
NW 491, 76 AmSR 916. (10) “Large 
Bristol cabbage seed.’”’ White v. Mill- 


Ce Cla Nee alS Zaye ARR ed Sin). Cdale) 
“XX pipe iron.’ Dounce v. Doe, 64 
N. Y¥. 411. (12) “Blue vitriol.” Haw- 


kins v. Pemberton, 51 N. Y. 198, 10 
AmR 595. (13) “Van Zycklen’s early 
flat Dutch cabbage seed.’ Van Wyck 
v. Allen, 6 Daly 376 [aff 69 N. Y. 61, 
25 AmR 1386]. (14) “Standard Ala- 
bama No. 1 soft and Alabama foundry 
No. 2 pig iron.” De Loach Mill Mfg. 
Co. v. Tutweiler Coal, etc., Co., 2 Ga. 
A. 493,58 SH. 790... (15). “Mess: pork.’’ 
Hdmandss va aulitz, 1 Oh.) Dec. 
print) 81, 2 WestLJ 45. (16) 
paint.” Borrekins v. Bevan, 3 Rawle 
(Ba) espace AMD 85. (L7)= Madras 
Licew alee SHLD Dey. f.. ae) SOUT 
ing March and April.” Bowes v. 
Shand, 2 App. Cas. 455. (18) ‘‘Manil- 
lanhemp.2. Jones. v. Just, Li sR. 3 4@: 


B. 197. (19) “Oxalic acid.” Josling 


v. Kingsford, 13 C. B. N. S. 447, 106 
HO» 447. 6143 Reprint i Li (20) 
“Stone, spar such as potters use.” 
Baker v. Lyman, 38 U. C. Q. B. (Ont.) 
498. (21) “Rock oil.” Edgar v. Ca- 
nadian Oil Co., 28 U. C. Q. B. (Ont.) 
333. (22) “Skirving’s Swedes [turnip 
seed].”’ Allan v. Lake, 18 Q. B. 560, 
83 ECL 560, 118 Reprint 212. (23) 
“Foreign refined rape oil.” Nichol v. 
Goats, 10 Exch. 191, 156 Reprint 410. 
(24) “Common hard brick.’ Day v. 
Mapes-Reeve Constr. Co., 174 Mass. 
412, 54 NE 878. (25) “ ‘Prime’ Japan 


wax.’ Levy v. Ameérican Wax, etc., 
Mfg. Co., 24 Mise. 504, 52 NYS 637. 
(26) “Cotton ‘to be of the average 


grade of middling and nice, good 
stains or tinges, and not more than 
one bale in four to be as low as that.’ ” 
Love v. Miller, 104 N. C. 582, 10 SH 
685. (27) ‘Strained rosin.” Lewis v. 
Rountree, 78 N, CL 3235 > @8) ““Mirst 
class No. 1’ iron relaying rails.” Jos- 
eph v. Richardson, 2 Pa. Super. 208. 
(29) “Extra superfine flour.’ Chis- 
holm." Proudfootinls sUt ier a Garb. 
(Ont.): -203% G30) oi" Noe e2e vharde 
wheat.’ Schreiber v. Andrews, 101 
Fed. 763, 41 CCA 663. (81) “Seed 
rice.” Reiger v. Worth, 130 N. C. 268,~ 
41 SE 377, 89 AmSR 865. (32) Soda- 
water apparatus) with “safety valves.” 
Peckham v. Davis, 93 Ala. 474, 9 S 
509. (33) ‘Longiflorum” lilies. Edgar 
v. Joseph Breck, etc., Corp., 172 Mass. 
581, 52 NE 1083. (34) “Prime quality 
winter oil.” Hastings v. Lovering, 2 


Pick. (Mass.) 214, 13 AmD 420. (35) 
“Indigo.” Henshaw v. Robins, 9 
Metc. (Mass.) 83, 483 AmD 367. (36) 


“Prime singed bacon.’”’ Yates v. Pym, 
6 Taunt. 446, 1 ECL 697, 128 Reprint 
1107. (37) “Winter-pressed sperm 
oil.” Osgood v. Lewis, 2 Harr. & G. 
(Md)y'495; 13, AmiD 317.) G28 \ie te 
celsior large flat Dutch’ cabbage 
seed.” Gubner v. Vick, 6 NYSt 4. (39) 
“Calcutta linseed.” Wieler v. Schiliz- 
Zi, 17. C. Be 617, 84 BOL, 6175 139mhRe= 
print 1249. (40) “Early strap-leaf 
red-top turnip seed.’ Wolcott v. 
Mount, 36 N. J. L. 262, 13 AmR 438 
[aff 38 N. J. L. 496, 20 AmR 425]. 
(41) ‘“Searlet cuttings.” Bridge v. 
Wain, 1 Stark. 504, 2 ECL 192, 171 Re- 
print 543. (42) “Good, salable corn.’ 
Holloway v. Jacoby, 120 Pa. 5838, 15 
A 487, 6 AmSR 737. (43) “Good po- 
tatoes.”” Northern Supply Co. v. 
Wangard, 123 Wis. 1, 100 NW 1066, 
107 AmSR 984. (44) “Special 4% 
pound iron tubing.’ Schaffner v. Na- 
tional Supply Co., 80 W. Va. 111, 92 
SE 580. (45) ‘“ ‘Non-plus-ultra’ cork 
board.” Junius H. Stone Corp. v. 
Princeton Ice, etc., Co., 212 Ky. 404, 
279 SW 642. (46) ‘Classified Pool 
60 coal.” Operators’ Fuel Agency v. 
Hastern Fuel Co., 83 Pa. Super. 598 


(47) “No. 3 siding.” Whitehall Mfg. 
Co. Vie Wise; 119 y Pas 4845 13 SAS ORs 
(48) “Strictly fancy, sound, large, 


bunches of grapes.’”’ Kronman vy. Gar- 
della, 190 Mich. 645, 157 NW. 3877. 
(49) “Soft, yellow poplar.” Norman 
Lumber Co. v. Keystone Mfg. Co., 100 
Wa, Via.) Dl Opel Sd) SLs a(S O) mine NOsal! 
Saigon long grain rice.’’ Brandstein 
v. Jackling, 99 Cal. A. 438, 278 P 880. 
(51) “Clipped white oats to be sound, 
cool, and sweet.” Cavanaugh v. D. 
W. Ranlet Co., 229 Mass. 366, 118 NE 
660. (52) \“Rancy clip’t.seed oats.” 
Coleman v. Simpson, 158 App. Div. 
461, 143 NYS 587%. (53) “New” sew- 
ing machine. McCaskill v. Clay, (Tex. 
Civ. A.) 284 SW 648. (54) “Roll 
seale.” Samuel v. Delaware River 
Steels Co.,4 264 Pa. IO TOR Are i00: 
[mod 69 Pa. Super. 605]. (55) “Mack- 
erel.’”’? Procter v. Atlantic Fish Cos., 
208 Mass. 351, 94 NE 281. (56) “Pure 
medicinal cod liver oil.’’ Leonard v. 
Carleton, etc., Co., 230 Mass. 262, 119 
NE 674. (57) “Cold pressed provin- 
cial medicine oil.”’ Leonard vy. Carle-. 
ton, ete., Co., supra. (58) “Bright 


740 [55 0.J.] 


seribed,?® at least where the buyer has no oppor- 


tunity of inspection.2® No general 
lumber only.” Kitterman v. Eagle 
Pine Coy 122 Or: isi, 25% P<S15. eGo) 
“Bluestem spring seed wheat.” Lund- 
quist v. Jennison, 66 Mont. 516, 214 
P 67. (60) Prune trees grafted “on 
myrobalan” roots. Burge v. Albany 
Nurseries, 176 Cal. 313, 168 P 343. 
(61) Silo built of “Candian spruce.” 
Unadilla Silo Co. v. Hull, 90 Vt. 134, 
96 A’ 5385. (62) “Faney Klondike” 
strawberries. Alvin /Fruit, etc., As- 
soc. v. Hartman, 146 Mo. A. 155, 123 
SW 957. (63) “Manure.” Allen v. 
Floyd, 33 Ga. A. 531, 126 SE 878. (64) 
“Long leaf merchantable hard pine.” 
Trimount Lumber Co. v. Murdough, 
229 Mass. 254, 118 NE 280. (65) 
“Dried black grapes.” Porter v. Ges- 


BE Cale WANN ST Sol) 24 ek 24 Te O66) 
“Orange sorghum pseed.> Kefauver 
v. Price, 136 Ark. 342, 206 SW 664 

(67) “Spring rye.” Jolly v. Black- 
well, 122 Wash. 620, 211 P 748. (68) 
“Karly Ohio seed potatoes.” Hise Vis 


Romeo Stores Co., 70 Colo. 249, 199 P 
483. (69) “Valencia orange trees.” 
Firth v. Richter, 49 Cal. A. 545, 196 
P 277. (70) “Wilson’s improved bush 
lima bean.’’ Newhall Land, etc., Co. 
v. Hogue-Kellogg Co., 56 Cal. A. 90, 
204.P 562. (71) “Genuine Marquis 
wheat.”’ Johnson v. Foley Milling, 


etc., Co., 147 Minn. 34, 179 NW 488. 
(72) “No. 1 cypress lath.” Johnston 
v.. Lanter, 87 Kan. 32,123 P 719.. (73) 


“Sassafras wood.” -Tye v. Fynmore, 
3 Campb. 462, 170 Reprint 1446. 


[c] What constitutes breach.—(1) 
Where the property delivered is not 
an inferior article of the kind de- 
scribed but a different substance with 
a small admixture of such article, as 
where blue vitriol was sold and an- 
other substance containing seventeen 
to twenty-five per cent blue vitriol 
delivered, there was a breach of war- 
ranty. Hawkins v. Pemberton, 51 N. 
Ye 19S 10) Amin 595.3) (2) it as) not 
sufficient that the goods ‘delivered in 
a sale by description are “such as 
would reasonably answer to such de- 
scription,’ but the goods must be of 
the very variety and description con- 
tracted for, or the warranty of cor- 
respondence is broken. Alvin Fruit, 
etc., Assoc. v. Hartman, 146 Mo. A. 
155, 128 SW 957. (3) Where there is 
no contention that the grade of the 
article sold is not that which has 
been delivered, the mere fact that the 
goods are not in good ‘condition at the 
time of delivery does not constitute 
a breach of warranty. Caveness 
Produce Co. v. Wilkinson, 188 N. C 
642, 125 SE 614. 


[ad] Mixed goods.—Where the sale 
was of a mixed lot of wood, described 
as “largely chestnut, some ‘hardwood, 
pine and poplar,” there was a war- 
ranty that each shipment of the wood 
delivered was to be filled with wood 
so mixed as to conform to the descrip- 
tion as to variety and relative quali- 
ties. Fullam v. Wright, etc., Wire 
Cloth Co., 196 Mass. 474, 82 NE 711. 


{e] Similarity to sale by sample.— 
(1) “There is no distinction between 
the rights and obligations of the par- 
ties to a contract of sale by sample 
and upon a sale where the quality of 
the article is preg cally. described 
in the contract.” Waeber v. Talbot, 
43 App. Div. 180, 59 NYS 396, 399 [aft 
AGUA INGt a eS, 60 NB 288, 82 AmSR 
Walon doma ea) “rt little matters whether 
the court told the jury that this was 
a sale by designation or a sale by 
sample, for the quality meant in ei- 
ther case was the same and the im- 
plied warranty that the goods would 
come up to such_ representation, 
whether by designation or sample, 
was the same in either case.” Junius 
H. Stone Corp. v. Princeton Ice, etc., 
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warranty of the | dinarily, from a 


Co., 212 Ky. 404, 279 SW 642, 644. 

[f] Inspection by buyer.—(1) The 
warranty of correspondence of the 
goods with the description arising in 
a sale by description exists, although 
there has been an inspection of the 
goods by the buyer before the sale. 
Joslinge www Kingsford, 138.@.) Ba: Nua iS: 
447, 106 ECL 447, 1438 Reprint 177. 
See Procter v. Atlantic Fish Cos., 208 
Mass. 351, 94 NE 281 (announcement 
of rule is limited to situation where 
inspection could not reveal defects). 
(2) But there is other authority an- 
nouncing that such a circumstance 
prevents the existence of the warran- 
ties appropriate to sale by sample, 
the opportunity of inspection showing 
that the sale is not by description, 
but is one conditioned on conformity 
to a description. Baird v. Matthews, 
6 Dana (Ky.) 129; Waeber v. Talbot, 
167 N. Y. 48, 60 NE 288, 52 AmSR 712; 
Mader v. Jones, 10 N. S. 823 Wier v. 
Bissett, 3 N. S. 178. 

g] Warranty of right of inspec- 
tion before acceptance to ascertain 
whether the goods correspond with 
the description has been declared to 


exist. Slattery v. Carroll, 70 Pa. Su- 
per. 578. 
[h] Brand.—Where the sales con- 


tract sets out the brand of foods to 
be delivered, the warranty that the 
goods shall correspond with the de- 
scription under which they were sold 
has been held to require delivery of 
goods of the brand specified. Walker 
v. Gooch, 48 Fed. 656; Bertram v. 
Lyon, 3 ES 'Cas. No. 1,362, 1° McA? 
53 [aff 20 How. 149, 15 L. ed. 847]; 
Flint v. Lyon, 4 Cal. 17; Reed v. Da- 
vid Stott Flour Mills, 216 Mich. 616, 
185 NW 715. 

[i] Catalogue statement.—Where 
goods are ordered on the basis of a 
description in a catalogue issued by 
the seller, stating the character of the 
goods, there is a warranty that the 
goods shall comply with the descrip- 


tion on which they are ordered. Gub- 
ner v. Vick, 6 NYSt 4; Wilson vy. 
Belles, 22 Pa. Super. 477. 

[ij] Description by sample.— 


Where a sale by description is accom- 
panied by the exhibition of a speci- 
men under such circumstances the 
sale is not by sample as well as by 
description, the sample being design- 
ed to show in a general way the char- 


acter of goods comprised within the 
“description,” which was not a term 
having any confined and_e specific 


meaning, there was a warranty that 
the goods should correspond in kind 
with the description as explained and 
defined by the sample illustrating in 
its general character the meaning of 
the description. Androvette v. Parks, 
207 Mass. 86, 92 NE 1006. 


[k] “Stock guaranteed true to 
name.”’—This phrase, in a contract 
for the sale of trees of one variety 
grafted on roots of another, on a rea- 
sonable construction is a guaranty 
applying to all names descriptive of 
the trees, wherever they appear in the 
contract. Burge v. Albany Nurseries, 
176 Cal. 313, 168 P 343. 

[1] Caveat emptor does not anply 
where there is a sale by description. 
Wilson v. Wiggin, 73 W. Va. 560, 81 
SE 842; Edgar v. Canadian Oil Co., 23 
Ue: OVE Ont) Nees. 

{m] Itis no defense (1) toa claim 
under a warranty by description that 
the property has been taken from a 
bin designated and customarily used 
by the seller for the storage of goods 
satisfying the description (Catchings 
v. Hacke, 15 Mo. A. 51)s (2) nor that 
the buyer has refused to have an in- 
spection made, at his own expense, 
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goodness or quality of the property sold arises, or- 


sale of this sort®® and no warranty 


prior to delivery and acceptance, for 
the purpose of determining whether 
the goods comply with the description 
(Catchings v. Hacke, supra; Whitaker 
v. McCormick, 6 Mo. A. 114); (38) nor 
that the goods delivered are equal in 
quality to those described but not de- 
livered (Walker v. Gooch, 48 Fed. 
656; Williams v. Rice, (S. D.) 226 NW 
268); (4) nor that a brand of goods 
sold by description as such is not dis- 
tributed through brokers in the local- 
ity where the seller is, if the buyer 
does not know of the fact (Walker v. 
Gooch, supra). 

Warranty of variety generally in 
sale of seeds see infra § 742. 

238. Me.—Briggs v. Hunton, 87 Me. 
145, 32 A 794, 47 AmSR 318; Warner 
v. Arctic Ice Co., 74 Me. 475. 


N. H.—Birdsong v. E. ee Sieve 
Cone tI. NH 364,, LOD eA SLA 


Pa teison v. Belles, el po Suen 


477. 

W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12. 


Eng.—Gardner v. Gray, 4 Campb. 
144, 171 Reprint 46; Wieler v. Schiliz- 
zi, 17 C. B. 617, 84 ECL 617, 139 Re- 
print 1219. 


Can.—John Macdonald & Co., Ltd. 
v. Princess Mfg. Co., peel Can. S. 
C.. 472, [1926] 1 DomLR 718 


See L. D. Powell Co. v. Cowane 37 
Ga. A. 215) 139 SE, 5854 (‘There is 
Se ein ‘implied warranty . : 
that the articles be of good materi- 
als and workmanship according to the 
description”); Northern Supply Co. 
v. Wangard, 123 Wis. 1, 100 NW 1066, 
nue one 984 (diobars to same ef- 
ect 


But see Whitman v. Freese, 23 Me. 
212 (sale of “boards” warranted the 
goods only as being a particular spe- 
cies of lumber and not as being mer- 
chantable); Dounce vy. Dow, 64 N. Y. 
411 (where the court states that the 
warranty of merchantability in con- 
nection with sales by description aris- 
es only where the sale is, in the first 
instance, executory). 


[a] Extent of warranty.—The 
warranty of merchantability in a sale 
by description is not a general war- 
ranty of the merchantable character 
of the goods, but is a warranty only 
that they shall be such as are recog- 
nized and dealt in in the trade under 
the designation by which they are 
sold. Mixer v. Coburn, 11 Metce. 
(Mass.) 559, 45 AmD 230. 


Warranty of merchantability con- 
strued see infra §§ 725-728. 


29. Ala.—Gachet v. Warren, 72 
Ala. 288. 
Md.—-Osgood v. Lewis, 2 Harr. & 


G: 495; 18 AmD 317. 


N. J.—Ivans v. Laury, 67 N. J. L. 
1538, 50 A 856. 

WwW. Va ilson v. Wiggin, 73 W. 
Va. 560, 81 SE 842. 


Eng.—Drummond v. Van Ingen, 12 
App. Cas. 284; Jones v. Just, L. R. 
BOs Bao. 


30. I1l.—Peoria Grape Sugar Co. v. 
Turney, 175 Dll. 681, 51 NE! 587 [art 
65° LiL AS 656s 

Me.—Warner v. Arctic Ice Co., 74 
a 475; Whitman v. Freese, 23 Me. 
212), : 

Md.—Gunther v. Atwell, 19 Md. 157. 

Mass.—Putman-Hooker Co. v. Hew- 
ins, 204 Mass. 426, 90 NE 983; Mixer 
v. Coburn, 11 Metc. 559, 45 AmD 230; 
Winsor v. Lombard, 18 Pick. 57. 

Moo eatenings vV.. Hacke, 15 ‘Mo: 
Ariba 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of fitness for the purpose intended.*! 
where the description itself includes within its terms 
matters relative to the quality of the property, there 
is a warranty that it answers the quality which has 
been made a part of the description,*” especially 


N. H.—Tamkin vy. Nelson-Dowling 


Coal Co., 82 N. H. 96, 130 A 26. 

N. J.—Ivans v. Laury, 67 N. J. Ll. 
1535, 50-A 355. 

N. Y.—Van Wyck v. Allen, 69 N. Y. 
61, 25 AmR 136 [aff 6 Daly 376]; 
Dounce v. Dow, 64 N. Y. 411; Cole- 
man v. Simpson, 158 App. Div. 461, 


143 NYS 587; Depew v. Peck Hard- 
ware Oo:;, 121 App. Div. 28, 105 NYS 
390 [aff 197 N. Y. 528 mem, 90 NE 
1158 mem]; Perkins v. Harrison, 2 
NV City Ct 11 


N. C.—Caveness Produce Co. vy. 
Wilkinson, 188 N. C. 642, 125 SE 614. 


Pa.—Ulmer vy. Ryan, 137 Pa. 309, 
20 A 705; Whitaker v. Eastwick, 75 
Pa. 229; Borrekins v. Bevan, 3 Rawle 
23, 23 AmD 85; Operators’ Fuel Agen- 
cy v. Eastern Fuel Co., 83 Pa. Super. 
DOs smolactery, Vi-Carroll, (700 Pas Su- 
per. 578. 

Vt.—Tilton Safe Co. v. Tisdale, 48 
Vt. 83. 


Va.—Mason v. Chappell, 
G6: Va) Bitz. 

W. Va.—Schaffner v. National Sup- 
ply Co., 80 W. Va. 111, 92 SE 580 [quot 
Wye]. 

Eng.—Kirkpatrick v. Gowan, Ir. R. 
IC? a0 S2Le Paul ve Glasgow Corp., 
Beer (Ct. sess.) 19 


“The sale of an articlé AUPE Sled ops 
a specific description . - always 
implies a guaranty that the article, 
when delivered, shall be of the par- 
ticular description. This guaranty 
has no reference to either quality or 
value, and depends upon no warranty 
of either.” Catchings v. Hacke, 15 
Mo. A. 51, 54. 


{a] It is not conclusive of noncor- 
respondence with the description un- 
der which goods are sold that they do 
not possess the properties which ar- 
ticles of such description generally 
are represented, but not warranted, 
as possessing. Mason vy. Chappell, 15 
Gratt. (56 Va.) 572. 


[b] Sale by description does not 
exclude implied warranties, however, 
which arise from the other circum- 
stances of the sale, independent of 
its nature as a sale by description. 


15> Grates 


Preist v. Last, [1903] 2 Ik. B. 148 
sl. (Ga.—L D, Powell Co. va 

Cowart, 37 Ga. A. 215, 139 SE 585. 
Ill.—Peoria Grape-Sugar Co. v. 


Turney, 175 Ill. 631, uf NE 587 [aff 65 
Til. A. 656]. 


Mass.—Day v. AtapeslR ears Constr. 
Co., 174 Mass. 412, 54 NE 878. 


Minn.—Wisconsin Red Pressed- 
Brick Co. v. Hood, 60 Minn. 401, 62 
NW 550, 51 AmSR 539. 


Mo.—Alvin Truck, etc., Assoc. v. 
Hartman, 146 Mo. A. 155, 123 SW 957. 


N. H.—Tamkin v. Nelson-Dowling 
Coal Co., 82 N. H. 96, 130 A 26 


N. J.—Ivans v. Laury, 67 N. J. L. 
153, 50 A 355; Wolcott v. Mount, 36 
N. J. L. 262, 13 AmR 438. 


N. Y.—Van Wyck v. Allen, 69 N. 
Wa6lecvo Panik. 136" [atts Daly 376]; 
Dounce v. Dow, 64 N. Y. 411; Healy 
v. Brandon, :66 Hun 515, 21 NYS 390 
[aff 142 N. Y. 681, 37 NE 825]. 


Okl.—Christopher Press Controller 
Col vw Ne) Ss Sherman (Macht, “etc:, 
Works, 99 Ok]. 129, 225 P 505. But 
see Markle vy. Stekoll, 112 Okl. 287, 
240 P 1044, 1045 (“In this jurisdic- 
LION ons the seller of an article war- 
rants... that the article shall not 
only correspond with the description, 


SALES 


However, 


but shall be suitable to do the work 
which it was made to do’’). 


Pa.—Whitaker v. Hastwick, 75 Pa. 
229; Chippewa Lumber, etc., Co. v. 
Howard, 18 Pa. Super. 423. 

Va.—Mason vy. Chappell, 15 Gratt. 


(56 Va.) 572. 

W. Va.—Schaffner v. National Sup- 
ply. Co, +80. W.. Va. 111, 92 SH) 5380, 
585 [quot Cyc]. 

Ont.—Hill v. Rice Lewis, 
L. 366, 12 DomLR 588. 


“Tt would be entirely inconsistent 
to lay ‘down a rule which would raise 
an implication of a warranty of fit- 
ness, and also a warranty of reason- 
able conformity to description as to 
the same transaction.’ Schaffner v. 
National Supply Co., supra. 

Order of specified, described arti- 
cle as affecting implication of war- 
ranty of fitness see infra § 721. 

32. U. S.—Schreiber v. Andrews, 
101 Fed. 763, 41 CCA 663. 


Ga.—Miller v. Moore, 83 Ga. 684, 10 
SE 360, 20 AmSR 329, 6 LRA 374. 


28 Ont. 


Ind.—Richmond Trading, etc., Co. 
v. Farquar, 8 Blackf. 89. 

Iowa.—Timken Carriage Co. _ v. 
Smith, 123 Iowa 554, 99 NW 183; 


Forcheimer v. Stewart, 65 Iowa 593, 
22 NW 886, 54 AmR 30. 


Kan.—Johnston v. Lanter, 87 Kan. 
See le omes (ito. 


Ky.—Junius H. 
Princeton Ice, etc., 
279 SW 642. 


Mass.—Cavanaugh vy. D. W. Ranlet 
Co., 229 Mass. 366, 118 NE 650; 'Tri- 
mount Lumber Co. v. Murdough, 229 
Mass. 254, 118 NE 280; Procter v. 
Atlantic Fish Cos., 208 Mass. 351, 94 
NE 281; Fullam v. Wright, etc., Wire 
Cloth Co., 196 Mass. 474, 82. NE 711; 
Day v. Mapes-Reeve Constr. Co., 174 
Mass. 412, 54 NE 878; Hastings v. 


Stone Corp. v. 
Co., 212 Ky. 404, 


Lovering, 2 Pick. 214, 13 AmD 420. 
Mich.—Reed v. David Stott Flour 
Mills, 216 Mich. 616, 185 NW 715; 


Kronman v. Gardella, 190 Mich. 645, 
ES SINOW 43:07. 
Minn.—Cosgrove _ v. 
Minn. 371, 20 NW 359. 
N. M.—Walters v. Ditto, 23 N. M. 
558,470 P47. 
N. Y.—Levy v. American Wax, etc., 
Mfg. Co., 24 Mise. 504, 52 NYS 637. 


N. C.—Love v. Miller, 104 N. C. 
582, 10 SE 685; Lewis v. Rountree, 
(Ger lise KOO) Bye } 


N. D.—Northwestern Cordage Co. 
Va Rice, "6 INe DS 4327 1 67UN W298) 2517. 
AmSR 5638. 

Oh.—Tillyer v. Van Cleve Glass Co., 
Tr O a Ole Coon (On, i Olt 1) Sean210.9) 


Pa.—Holloway v. Jacoby, 120 Pa. 
583, 15 A 487, 6 AmSR 737; Opera- 
tors’ Fuel Agency v. Eastern Fuel 
Co. 8&3 Pa. Super, 5938 [citeCyel]; :-So- 
seph v. Richardson, 2 Pa. Super. 208. 


W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131) SE 12) 


Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984. 

Eng.—Osborn v. Hart, 23 L. T. Rep. 
NSW Sol aves eva yan Op Daruiit. 
446, 1 ECL 697, 128 Reprint 1107. 

N. S.—Mader v. Jones, 10 N. S. 82; 
Wier v. Bissett, 3 N. S. 178; Hardy v. 
Fairbanks, 2 N. S. 432. 

Ont.—Chisholm  v. 
UO @ SB 203. 

And see cases infra note 33. 


Bennett, 32 


Proudfoot, 15 


[ap Crhaq Wat 


where the terms descriptive of quality designate a 
particular grade or quality well-known in the trade 
among those dealing in goods of the character sold 
and described,** although, even in such a case, there 
is no warranty of quality implied beyond that com- 


[a] Capacity of flour mill which 
formed a part of the description un- 
der which the mill was sold was, by 
such description, warranted. Cos- 
grove v. Bennett, 32 Minn. 371, 20 NW 
359. 

{[b] Statutory quality attached to 
brand.—Where a statute provides for 
the inspection of certain goods and 
their branding on a stated basis, the 
selling of such goods by description 
of their standard as fixed by brand 
is a warranty that they are equal 
in quality to the standards for the 
particular brands as fixed by statute. 
Mader v. Jones, 10 N. S. 82; Wier v. 
Bissett, 3 N. S. 178; Hardy v. Fair- 
banks, 2 N. S. 432. 

[ec] Extent of warranty.—(1) The 
warranty is that the quality shall be 
in truth and in fact as described, and 
not merely that it shall answer to 
the description by the usual, or any 
particular, mode of inspection (Love 
v. Miller, 104 N. C. 582, 10 SE 685), 
(2) and that the article is of the 
quality described according to the 
proper standard in the' trade, and 
not merely according to the classifi- 
eation or system of designation cus- 
tomarily used by the seller personal- 
ly (Chisholm v. Proudfoot, 15 U. C. 
Q. B. (Ont.) 203). (3) Sale of “good 
potatoes” required that the potatoes 
delivered should, to satisfy the war- 
ranty arising from the description, 
possess reasonable keeping qualities. 
Northern Supply Co. v. Wangard, 123 
Wis. 1, 100 NW 1066, 107 AmSR 984. 

{[d] Difference in quality may con- 
stitute difference in kind.—White- 
hall Mfg. Co. v. Wise, 119 Pa. 484, 13 
A 298; Operators’ Fuel Agency Vv. 
Bastern. Fuel Co., 83 Pa. Super. 598. 


33. Cal.—Brandstein v. Jackling, 
99 Cal. A. 438, 278 P 880. 
Mass.—Gould v. Stein, 149 Mass. 


ee 22 NE 47, 14 AmSR 455, 5 LRA 


Minn.—Wisconsin Red Pressed- 
Brick Co. v. Hood, 60 Minn. 401, 62 
NW 550, 51 AmSR 539. 


Mo.—Long v. J. K. Armsby Co., 
Mo. A. “2535 
Mo. AS bls 
Mo. A. 114. 


Pa. Fuel Agency  v. 
Eastern Fuel Co., 83 Pa. Super. 598. 


W. Va.—Schaffner v. National Sup- 
ply Co., 80 W. Va. 111, 92 ‘SE 580 
[quot Cyc]. 

“Where goods are described on a 
sale as of a certain quality, which is 
well known in the market as indicat- 
ing goods of a distinct, though not 
absolutely uniform, grade or stand- 
ard, ‘the description imports a war- 
ranty that the goods are of that grade 
or standard. In such cases, the 
words denoting the grade or quality 
of the goods are not to be treated as 
merely words of general commenda- 
tion, but they are held to be words 
having a speciiic commercial signifi- 
cation,” ould v. Stein, 149 Mass. 
Sit 22 NE 47, 14 AmSR 455, 5 LRA 

oO. 


43 
Catchings v. Hacke,. 15 
Whitaker v. McCormick, 6 


[a] Instead of territorial warran- 
ties (1) warranties of a quality cor- 
responding to the description have 
been held to be created by designa- 
tions which indicate to the trade a 
certain kind or quality, although in 
terms which, in the absence of such 
trade understanding, might be consid- 
ered as referring: to specific terri- 
tories, such as “provincial oil’? (Leon- 


ard v. Carleton, ete., Co., 230 Mass. 
262, 119 NE 674) (2) and “Pool 60’ 
coal (Operators’ Fuel Agency v. 


Eastern Fuel Co., 83 Pa. Super. 598). 


742 [55 C.J.] 


prised within the description.*# 


Character of warranty. This warranty of corre- 
spondence to the description has been designated by 
some authorities as an implied warranty,®® and it is 
so termed in the Uniform Sales Act;*° 
others it is denominated an express warranty;°* and 
again it has been said that, although the warranty 
is in its character one implied by law, yet the basis 
and origin of the implication and hence of the war- 
ranty is to be found in an express warranty.®® 


The mere use of descriptive terms in the sale con- 


34. De Loach Mill Mfg. Co. v. Tut- 
weiler Coal, ete., Co., 2 Ga. A. 493, 58 
SE 790; Day v. Mapes-Reeve Constr. 
Co., 174 Mass. 412, 54 NE 878; Wis- 
consin Red Pressed-Brick Co. v. Hood, 
60 Minn. 401, 62 NW 550, 51 AmSR 
53% 


35. U. S.—Schreiber v. Andrews, 
101 Fed. 763, 41 CCA 663. 


Ala.—Peckham y. Davis, 
474, 9 S 509. 

Ga.—L. D. Powell Co. v. Cowart, 37 
Ga. Ae 25S 13.9" SB 58 52 

Tll.— Telluride Power Transmission 
Go. av. Crane Co., 103°. >A. 647 aft 
208 Ill. 218, 70 NE 319]. See Ross 
Attley Lumber Co. v. Columbia Hard- 
wood Lumber Co., 200 Ill. A. 65. 
- Iowa.—Timken Carriage Co. 
Smith, 123 Iowa 554, 99 NW 183. 

Mich.—Reed v. David Stoot Flour 
Mills, 216 Mich. 616, 185 NW 715; 
Dinovo Fruit Co. v. McClintick, 314 
Mich. 620, 183 NW 87; Kronman v. 
Gardella, 490 Mich, 645, ESE Whe GLEE 


Mo.—Beck, etce., Iron Co. v. Hol- 
beck, 109 Mo. A. 179, 82 SW 1128; 
Catchings v. Hacke, 15 Mo. A. 51; 
Whitaker v. McCormick, 6 Mo. A. 
114. 


N. J.—Ivans v. TGV. NewS ry 
153, 50 A 355, 

N. M.—Walters v. Ditto, 23 N. M. 
Dds, ANOLE Als 


93 Ala. 


Okl.—Markle v. Stekoll, 112 OkIl. 
287, 240 P 1044. 
Pa.—Samuel v. Delaware River 


Steel Co., 264 Pa. 190, 107 A 700 [mod 
69 Pa. Super. 605]; Borrekins v. Be- 
van, 3 Rawle 28, 283 AmD 85; Ameri- 
can Mfg. Co. v. Brady, 51 Pa. Super. 
619. 

Tex.—McCaskill v. Clay, 
284 SW 643. 

Wash.—Jolly _ v. 
Wash. 620, 211 P 748. 
: W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12; Schaffner v. National 
Supply Co., 80 W. Va. 111, 92 SE 580. 

Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984. 

Eng.—Jones v. Just, L. R. 3 Q. B. 
LOT. 

36. See infra text and notes 51, 52. 

87. Cal.—Brandenstein v. Jackling, 


(Civ. A.) 


Blackwell, 122 


99 Cal. A. 438, 278 P 880; Porter v. 
Gestri, 77 (Cal. A. 578; 247. P 247; 
Firth v. Richter, 49 Cal. A. 545, 196 
Bat. 

Ga.—Bray v. Southern Iron, ete., 
Cow 28Ga. A. 813, 113 SH 55; De 
Loach Mill Mfg. Co. v. Tutweiler 
@oaltetc:, Co. 72) Ga. RAS'493, 58.) SE 
790. 


Md.—Osgood v. Lewis, 2 Harr. & G. 
495, 18 AmD 317. 

Mass.—Henshaw vy. Robins, 9 Mete. 
83, 48 AmD 367. See Hastings v. 
Lovering, 2 Pick. 214, 13 AmD 420 
(discussing express warranties). 

Mich.—Cheboygan Paper Co. v. 
Bichberg, 184 Mich. 30, 150 NW 312. 

Mo,—Hanna-Breckinridge (Xow, v. 
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tract is not operative, however, to bring into exist- 


whereas by 


thereto.*? 


Holley-Matthews Mfg. Co., 160 Mo. 


A. 437, 140 SW 9238; Alvin Fruit, etc., 
Assoc. v. Hartman, 146 Mo. A. 155, 
123 SW 957. 


Mont.—Lundquist v. Jennison, 66 
Mont. 516, 214 P 67. 


N. Y¥.—Dounce v. Dow, 64 N. Y. 411. 


Vt.—Globe Granite Co. v. Clem- 
ents, 92 Vt. 383, 104 A 104. . 

Wis.—Hoffman vy. Dixon, 105 Wis. 
815, 81 NW 491, 76 AmSR 916. 


See Tillyer v. Van Cleve Glass Co., 
131Oh, Cir’ Ct 990) Oh Cir.5 Dee 209 
(discussion based on rules with ref- 
erence to express warranties); Jo- 
seph v. Richardson, 2 Pa. Super. 208 
(to same effect). 


38. Long v. J. K. Armsby Co., 43 
Mo. A. 253, 261. 


“It would seem that, though the 
warranty is implied by law, yet when 
the implication arises from a state- 
ment made, whether a description or 
a sample exhibited, it is an express 
warranty. The class of warranties 
implied by law, from things said or 
acts done by the vendor are entitled 
to rank, so far as any question of 
pleading is concerned, aS express 
warranties.” Long v. J. K. Armsby 
Co., supra. 

39. Cal.—ZJ. I. Case 
Mach. Co. v. Copren, 32 Cal. 
VO Zee Gar. 

Conn.—Kraig_v., 
Conn. 297, 149 an 687 

Eanes ae v. Matthews, 
L93 

Minn.—St. Anthony, etc., 
Princeton Roller Mill Co., 
401, 116 NW 935. 

Nebr.—Patrick v. Norfolk Lumber 
Co., 81 Nebr. 267, 115 NW 780. 


Threshing 
A. 194, 


Benjamin, 111 
6 Dana 


HLGCo, Vv: 
104 : Minn. 


N. Y.—Carleton v. Lombard, 149 
N. Y. 137, 483 NE 422; Coplay Iron Co. 
vu Pope, 108. N.Y. (23:2, 91/3) INE 335: 


Blectro-Tint Engraving Co. v. Amer- 
ican Handkerchief Co., 130 App. Div. 
561, 115 NYS 34; Staiger v. Soht, 116 
App. Div. 874, 102 NYS 342 [att 191 
INR eae mem, 84 NE 1120 mem]; 
Waeber v. Talbot, 43 App. Div. 180, 
59 NYS 396 Jfaff 167 N. Y. 48, 60 NE 
288, 82 AmSR 712]; Robinson v. 
Flint, 58 Barb. 100; Kirsch v. Ben- 
yunes, 105 Misc. 648, 174 NYS 794 
[aff 191 App. Div. 904 mem, 180 NYS 
940 mem]; Atlantic Coast Lumber 
Corp. v. McCaldin Bros. Co., 76 Misc. 
528, 1385 NYS 627; Hellman v. Kirsch- 
ner, 191 NYS 202; Levy v. Kornreich, 
121 NYS 346. 


Wash.—Caldwell v. Coast Coal Co., 
58 Wash. 461, 108 P 1075. 


Wis.—Rollins  v. Northern Land, 
etc.,, Co., 1384) Wis. 447, 114 NW 819. 


And see cases infra notes 40-43. 


[a] Necessity of special circum- 
stances.—(1) “It is not meant that 
words of description are always a 
warranty. But the cases in which 
that is held, have all something 
special to take them out of the rule 
and to show that in those cases it 


was not so _ intended.” Lewis v. 
Rountree, 78 N. C. 328, 325 [quot 
Reiger v. -Worth,, 130) HN. sC.4 268), “41 


ence the warranties arising from a sale by descrip- 
tion, where the sale is not such as to constitute a sale 
by deseription,?® as where the subject matter of the 
sale is determined by independent means not con- 
nected with the description*® and the latter is only 
incidentally inserted,*? as for purposes of identifica- 
tion,*? or where the transfer of title is directly con- 
ditioned on the delivery of goods answering the de- 
scription instead of merely being collaterally related 


SE 377, 89 AmSR 865; Love v. Mil- 
ler, 104 N. C.. 582, 10 SE. 685, 686]. 
(2) “In, a. contract. for the. sale o£ 
goods, words descriptive of the sub- 
ject matter of sale... are ordinari- 
ly to be regarded as a warranty.” 
Henderson El. Co. v. North Georgia 
Milling Co., 4126 Ga. 279, 55° SE 50 


[quot Bray v. Southern’ Iron, ete, 
Co.,..28 Ga, A.w813, LL3-SHi55 7s 
40. Minn.—St. iA tone etc., El. 


Co. v. Princeton Roller Mill Co., 104 
Minn. 401, 116 NW 935. 


N. Y.—Kirsch v. Benyunes, 105 
Misc. 648, 174 NYS 794 [aff 191 App. 
Div. 904 mem, 180 NYS 940 mem]. 

Okl.—Brown v. Baird, 5 Okl. 133, 
48 P 180. : 


Wash.—Caldwell v. Coast Coal Co., 
58 Wash. 461, 108 P 1075; Kleeb v. 
Bard, 7 Wash, 41, 34 P 138. 


W. Va.—Watkins v. Angotti, 
Va. 193, 63 SE 969. 


Wis.—Rollins v. Northern Land, 
etc., Co., 134 Wis. 447, 114 NW 819. 


[a] Specific or ascertained goods. 
—A sale by description, creating lia- 
bility for correspondence with the de- 
scription, is most frequently existent 
in the sale of unascertained goods, 
but it may apply in some instances 
to sales of specific goods. Varley v. 
Whipp, [1900] 1 Q. B. 513; Mitchell 
v. Seaman, 43 N. S. 311. 


41. Conn.—Kraig v. Benjamin, 111 
Conn, 297, 149 A 687. 


65 W. 


Iowa.—Burnett  v. Hensley, 118 
Iowa 575, 92 NW 678. 

Minn.—St. Anthony, etc., El. Co. 
v. Princeton Roller Mill Co., 104 
Minn. 401, 116 NW 935. 

OE gen en v. Baird, 5° Oki. 133; 


48 P 180. 


Wash. SASS aon v. sonal Coal Co., 
58 Wash. 461, 108 P 107 


See J. I. Case Thee Mach. Co. 
v. Copren, 32 Cal. A. 194, 162 P 647 
(where the buyer ordered an engine 
on an order blank wherein different 
classes of goods were mentioned, 
among those listed being a “thirty 
horse power engine,’ before which 
the word “one” was inserted, the 
transaction was not a sale by de- 


scription having the warranties in- 
cident thereto). } 

And see cases infra note 42. 

42. Robinson v. Flint, 58 Barb. 


CNS Ye eral G0: 
191 NYS 202; 
41, 34 P 1388; 


Hellman v. Kirschner, 
Kleeb v. Bard, 7 Wash. 
Rollins v. ‘Nor thern 


Land, etc., Co., 134 Wis. 447, 114 
NW 819. 

[a] Dimensions of lumber.— 
ee Ve Baroy 5: OkIS a 320 4eiaae 
80. 

[b] Horse power of specific en- 


gines.—Kleeb v. Bard, 7 Wash. 41, 
34 P 188. 


43. Pearson v. McKinney, 160 
Cal. 649, 117 P 919; Patrick v. Nor- 
folk Lumber Co., 81 Nebr. 267, 115 


NW 780; Neff v. McNeeley, 1 Nebr. 
(Unoff.) 416, 96 NW 150; Heath Dry 
Gas Co. v. urd, 193 N. Y. 255, 86 
NE 18, 25 LRANS 160; Carleton vy. 
Lombard, TASTING a Ye 137, 43 NE 422; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 713 


§ 713] 


The description must be of such a character as to 
be properly of the nature of a warranty‘! before it 
affords a basis for the existence of the warranties 
arising from a sale by description.*® 
sential that the description be the language of the 
seller, employed with reference to the property ;*® 
but there may be a sale by description, with the ap- 
propriate warranties resulting from such a sale, 
where the buyer orders goods of a particular deserip- 
tion and the seller delivers in response to such or- 
der,** if the seller knows or is justified in believing 
that the order is for goods answering a particular 


deseription.*§ 
Exclusion of warranties. 


ing from sales by deseription.®° 


Under the provisions of the Uniform Sales Act, 
where goods are sold by description, there is an im- 
plied warranty that the goods shall correspond with 
the deseription;®! there is a further warranty im- 


1 OBE INGE Nic 
Waeber v. Talbot, 
59 NYS 396 [aff 
NE 288, 82 AmSR 
Mitchell v. Seaman, 43 N. S. 


Coplay Iron Co. v. Pope, 
232, 13. NW 335; 
43 App. Div. 180, 
167 N. Y. 48, 60 
712); 
oat? 


[a] No warranty of quality arises 
from the fact that there is a con- 
dition created by description in the 
contract. Patrick v. Norfolk Lum- 
ber Co., 81 Nebr. 267, 115 NW 780; 
Cafre v. Lockwood, 22 App. Div. 11, 
47 NYS 916; Tower v. Howe Scale 
Co., 2 NYCityCt 47. 

Relation between contracts of war- 
aay, and sale generally see infra 

67 


44. Nature of warranty generally 
see supra §§ 668-680. 


45. See cases supra notes 39-43. 

46. See cases infra note 47. 

47. Cal.—Newhall Land, etc., Co. 
v. Hogue-Kellogg Co., 56 Cal. A. 90, 


204 P 562; Firth v. Richter, 49 Cal. 
A. 545, 196 P 277. 

Mich.—Dinovo Fruit Co. v. McClin- 

ee 214 Mich. 620, 183 NW 87. 
M.-—Walters v. Ditto, 23 N. M. 
558, “170 PB 47. 

N. Y.—-Van Wyck v. Allen, 69 N. 
Y. 61, 25 AmR 136 [aff yi Daly 376]; 
Gubner v. Vick, 6 NYSt 4 

N. D.—Northwestern Cordace Co. 
vy. Rice,:5 N. D. 482, 67 NW 298, 
57 AmSR 563. 

Pa.-—Holloway v. Jacoby, 120 Pa. 
583, 15 A 487, 6 AmSR 737. 

W. Va.—Schaffner v. National Sup- 
ply Co., 80 W. Va. 111, 92 SE 580. 

Ont.—Baker v. Lyman, 38 U. C. 
Q. B. 498. 

See Ross Attley Lumber Co. v. 
Columbia Hardwood Lumber Co., 200 
Tll. A. 65. 

48. Baker v. Lyman, 

(Ont.) 498. 


38 U. C. Q. 
B. 


49. See supra §§ 693-698, 703-707. 

50. Cal.—Newhall Land, etc., Co. 
v. Hogue-Kellogg Co., 56 Cal. A. 90, 
04> SPE HG Zsa Se. ks Case Threshing 
Mach. Co. v. Copren, 32 Cal. A. 194, 
162 P 647. 

Ga.—De Loach Mill Mfg. Co. v. 
Tutweiler Coal, etc., Co., Ga. A. 
493, 58 SE 790. 

Mass.—Day Vv. Mapes-Reeve 
Constr. Co., 174 Mass. 412, 54 NE 
878; Edgar v. Joseph Breck, etc., 
Corp., 172° Mass. 581, 52 NE 1083; 
Henshaw v. Robins, 9 Metc. 83, 43 
‘AmD 367. 


Iron Co. v. Hol- 
beck, 109 Mo. A. 179, 82 SW 1128; 
Long v. J. K. Armsby Co., 43 Mo. 
A. 253; Whitaker v. McCormick, 6 


Mo.—Beck, etc, 


The ordinary rules as to 
exclusion of warranty*® apply to the warranties aris- 


SALES 


It is not es- 


ence;°® as well 


able.®4 


Sale by description and sample. 


[55 C.J.] 748 


plied, where the goods are bought by description from 
a seller who deals in goods of that description, 
whether he be the grower or manufacturer or not, 
that they shall be of merchantable quality,®? and, 
similarly, under the Sale of Goods Act, there is an 
implied condition, of a like nature, as to correspond- 


as the further implied condition, 


where goods are bought by description from a dealer, 
whether the manufacturer or not, who deals in goods 
of that description, that the goods shall be merchant- 


When a sale is 


made both by sample and by description, the goods 


must satisfy all the warranties appropriate to either 
kind of sale,°®> and it is not sufficient that the bulk 


of the goods correspond with the sample if they do 


to the conditions 


Mo. A. 114. 


W. Va.—Watkins v. Angotti, 65 W. 
Va. 193, 63 SE 969. 

Eng.—Josling v. Kingsford, 13 C. 
B. N. S. 447, 106 ECL 447, 143 Re- 
print 177; Taylor v. Bullen, 5 Exch. 
779, 155 Reprint 341; Howeroft v. 
Perkins,v16 Dy LY R217. 


[a] Disclaimer of correctness of 
description, as well as of all oth- 
er warranties, by the stipulation that 
the property “must be taken with 
all TAulesis - without any al- 
lowance for . - any defect or 
error whatever,” operated to exclude, 
not only warranties and representa- 
tions generally, but such warranties 
as are peculiar to sales by descrip- 
tion, and was not limited in effect 
to a nonwarranty of such defects as 
were consistent with the article’s be- 
ing of the kind described. Taylor 
Ma Bullen, 5 Exch. 779, 155 Reprint 

Li 


51. U. S.—F. A. D. Andrea, Inc. 
v. Dodge, 15 F. (2d) 1003 [rev 10 
Ee G20) eS Si7ar 


Iowa.—J. L. Owens Co. v. Leland 
Farmers’ El. Co., 192 Iowa 771, 185 
NW 590. 


N. Y.—Lumbrazo v. Woodruff, 256 


IN OYA 2575 INE 255 Sturm: iv. 
Williams Oven Mfg. Co., 201 App. 
Div. 1138, 193 NYS 852: 


Oh.—Klein Structural Steel Co. v. 
John J. Pool Co., 26 Oh. A. 420, 160 
NE 520. 


Or.—Parrish 
529,-274 P 1108 


fa] Implied warranties generally 
provided for under Uniform Sales 
Act § 15, not limited in their char- 
acter to sales by description, are ap- 
plicable, under the proper circum- 
stances, regardless of the seller’s 
knowledge as to the goods or reli- 
ance on the description. Parrish v. 
Kotthoff, 128 Or. 529, 274 P 1108. 


52. See statutory provisions; and 
Learned v. Hamburger, 245 Mass. 
461, 139 NE 641; eitermen v. Eagle 
Pine COm—de2an Oem Only waOeis bb eepsuony 
Lampman- -Werts Corp. v. Olneyville 
Coal Metes Con 4O RP RO) #1 40) An 6s 


[a] Delivery of goods in part not 
satisfying warranties in sales by de- 
scription which are provided by the 
Uniform Sales Act was not a deliv- 
ery of a less quality of goods than 
the contract called for, within the 


v. Kotthoff, 128 Or. 


meaning of the _ act. Learned v. 
Hamburger, 245 Mass. 461, 139 NE 
641. : 

BGriaiwWallish vi “rant, ‘L910 Ia 


B. 1003; Varley v. Whipp, [1900] 1 
Q. B. 513; Wimble v. Lillico, 38 T. 
L. R. 296; Twaites v. Morrison, 14 


not also correspond with the description,®® and vice 
versa;°’ and this rule prevails under the provisions 
of Uniform Sales Act,?* while a similar rule applies 


implied in such sales under the Sale 
Alta. L. 8; Wright v. Nelson, 11 
Alta, . -567;*" Mason; ete) “Go. sv: 
Mooney, 4 Sask. L. 303; Bannerman 
v. Harlow, 1 Sask. L. 301. 

54. See statutory provisions; and 
Wren Veg! HOLG raf 4,903 ] «Liskin, 38. 46105 
Morrelli, va Fitch, 97 L. J. Ky Bo 882s 


‘Thornett v. Beers, [1919] 1 K. B. 
486; Bristol Tramways, etc, Co. v. 
Fiat Motors, ) FAO LOY 2 aus 831; 


B, 
Wright v. Nelson, 11 Alta. 1/5626 
55. See cases infra notes 56-59. 


56. Gould v. Stein, 149 Mass. 570, 
22 NE 47, 14 AmSR 455, 5 LRA 213; 
Lissberger Vibkellogge, 2iS> INOGes see 
85, 73 A 67; John Macdonald & Co., 
Ltd. Vv. Princess Mfg. Co., Ltd., [1926] 
Cané |S. ‘C. -472, (1926) ‘DomLR 718; 
Nichol v. Godts, 10 - Boh... 19ST. 156 
Reprint 410; Towerson vy. Aspatria 
Agriculture Co- -Op.. Soc. 27 LT! Rep. 
N. S. 276. See Henderson vy. Leona 
Rice Milling Co., 160 La... 597, 1267 
S 459 (where the "fact that the goods 
were according to sample was held 
no defense to a claim that they did 
not answer to description, the sell- 
er being an expert in such goods 
and knowing the buyer to be unac- 
quainted with them and to be rely- 
ing on the seller’s description); Tye 
v. Fynmore, 3 Campb. 462, 170 Re- 
print 1446 (where goods were sold 
by description and also a sample was 
exhibited at the sale, it was not suf- 
ficient that the goods corresponded 
with the specimen shown, but they 
must also come up to the descrip- 
tion). 

{a] “Warranted only equal to 
sample” in a sale by description and 
by sample meant only that, while cor- 
responding in specie to the sample 
and the description, the goods corre- 
sponded. in quality only to the sample. 
Nichol v. Godts, 10 Exch. 191, 156 Re- 
print 410. 

[b] Descriptive words not amount- 
ing to sale by description.—W here 
words of description are used in a 
sale by sample, but in such a manner 
that they do not constitute the trans- 
action a sale by description as well, 
it is sufficient that the goods corre- 
spond with the sample, and there is 
no further warranty of correspond- 
ence with the description. Niehoff- 
Schultze Grocer Co. v. Gross, 205 App. 
Dive G7 LOO IN MS 8196 Pati 12.37 Neaeye 
509 mem, 143 NE 722 mem (rearg den 
237 Neo Y¥v17563 mem, 1437 NE) 743 
mem) ]. 

57. Gould vy. Stein, 149 Mass. 
22 NE 47, 14 AmSR 455, 5 LRA 
Seefus v. De Vaughn, 108 Nebr. 
188 NW 235. 

58. U. S—F. A. D. Andrea, Ine. 
v. Dodge, 15 F. (2d) 1003 [rev 10 F. 
(2d) 387]. 
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of Goods Act.®® 


[§ 714] 4. Time to Which Warranty Relates. Un- 
less otherwise expressed, a warranty relates only to 
the time of sale and does not cover future detects 
not then in existence or inherent in the artiele,®° 
and this is true, although the contraet is for future 
That is to say, a breach of warranty ean 
be predicated only on a loss eaused by a deteet whieh 
existed at the time of the sale,®? although if then | a breach of such warranties.°* 
existent, it need not-be fully developed.®® 
ties may, however, by their contract fix a date other 
than the date of sale as the time at which a war- 
A warranty that the ar- 
ticle sold is as good as any other article of like kind 
in use or on the market refers only to the time of 
the sale, and not to like articles put on the market 


delivery. 


ranty must be fulfilled.** 


N. J.—Lissberger v. Kellogg, 78 N. 
Jeli SO. VetiAl Od. 

N. Y—Sturm y. Williams Oven 
Mfe) Co., 201, App. Div. 113,,193 NYS 
852. 

Or.—Parrish v. 
529, 274 P 1108. 

R. I.—Lampman-Werts 
Olneyville Coal, ete., Co., 49 R. I. 
140 A 6. 

[a] Relation to common-law rule. 
—This provision of the Uniform Sales 
Act is merely a codification of the 
common law. lLissberger v. Kellogg, 
WO eNe se a8 oS To AC eT. 

59. See statutory provisions. 

60. U. S.—English v. Spokane 
Commission Co., 57 Fed. 451, 6 CCA 
416. 


Kotthoff, 128 Or. 
Corps ve 
70, 


Ark.—Haskill v. Sevier, 25 Ark. 152. 

Colo.—Denver Horse Importing Co. 
v. Schaffer, 58 Colo. 376, 147 P 367. 

Conn.—Menard vy. Thompson, 90 
Conn. 30, 96-A. 177. 

Fla.—Walker v. Gatlin, 12 Fla. 9. 

Ga.—McCoy v. Wily, 50 Ga, 126; 
Bass v. Ware, 34 Ga. 386; Freeman v. 
Bass, 34 Ga. 355, 89 AmD 255; Hand 
v. Armstrong, 34 Ga. 232. 

Tll.-—Iroquois Furnace Co. v. Wilkin 
Mfg. Co., 77 Ill. A. 59 [rev on other 
grounds 181 Ill. 582, 54 NE 987). 


Ind.—Bowman v. Clemmer, 50 Ind. 
10. 

Iowa.—Bothwell | v. 
Iowa 324, 37 NW 392. 

Ky.—Porter v. Ralston, 6 Bush 665; 
Thompson vy. Harris, 1 Ky. Op. 18. 
See Danville Coal, ete., Co. v. Viltner 
Mfg. Co. 79 SW 225, 25 Kyl 1974 
(holding that a warranty attending 
the sale of an ice plant that it shall 


Farwell, 74 


be capable of producing a certain 
quantity of crystal-clear ice every 


twenty-four hours, which is not 
breached during the first season of 
its operation, will not be construed 
to extend to subsequent years). 


ha Baker v: Irwin, 6 Ta. Ann. 
588; Allen v. Campbell, 5 La. Ann. 
754; McLellan v. Williams, 11 La. 


Ann. 721; Hall v. Plassan, 19 La, Ann. 
aha be 

Md.—American Syrup, ete, 
Roberts, 112 Md. 18, 76 A 589. 

Miss.—Blewett v. Evans, 
804; Bradford v. Jenkins, 
328. 

Mo.—Phillips v. Evans, 38 Mo. 3 
Stewart v. Dugin, 4 Mo. 245, 2 
348; Sloan v. Gibson, 4 Mo. 32. 

N. C.—West v. Hall, 64 N. C. 43. 

Ss. C.—Lowry v. McBurney, 8 S. C. 
Te Etats 


GOvnrve 


42 Miss. 
41 Miss. 


Tex.—McDaniel v. White, 32 Tex. 
488; Wade v. De Witt, 20 Tex. 3898; 


Murphy v. Crain, 12 Tex. 297; McKin- 


SALES 


subsequently.®5 


The par- 


continuing 


ney .v. Fort, 10 Tex. 220. 

Wis.—Smith v. Swarthout, 15 
550; Miller’ v. McDonald, 13 “Wi 
6738. 

King.—Liddard v. Kain, 2 Bing. 183, 
9 HCL 537, 180 Reprint 276, 

N. S.—McGill v. Harris, 36 N. S. 
414. 

[a] Manner of passing title.—In 
assumpsit for the purchase price of 
apples, where a breach of implied 
Warranty that they were merchant- 
able and that they would keep was 
relied on, on the issue of whether the 
condition of the apples at the time 
of their appropriation to defendant's 
order amounted to a breach of the 
warranty, it was immaterial whether 
title passed by appropriation or deliv- 
ery. Olim v.. Watson, 204 Ala. 179, 
85. S 460. 

[b] Date of contract.—\Where a 
bill of sale of a slave containing a 
covenant of warranty was dated at 
the time of the sale, and expressed in 
the present tense, but was not in fact 
executed until several weeks after, 
the covenant related to the time of its 
date, and proved what the parties in- 
tended—that the slave was warranted 
sound at that time, and not at the 
time the writing was delivered. But- 
ler v. Elliston, 4 Dana (Ky.) 87. See 
Brown v. Frazier, 9 S. C. L. 418 (to 
same effect). 

[e] Security of bond.—A warranty 
that a bond sold to plaintiff was a 
first mortgage bond well secured and 
a safe investment is not a warranty 
that the investment will continue safe 
during the entire period the bond has 
to run. Menard v. Thompson, 90 
Conn. 30, 96 A. 1TT. 

Particular warranties see 
716-754. 

61. Luthy v. 
664, 80 NE 351. [aff 89 Ill A. 817]; 
Price v. Barr, Litt. Sel.. Cas. (Ky.) 
216. See Merrick v. Bradley, 19 Mad. 
50 (sale of slave hired out at time 
of sale). 

62. Baker v. Irwin, 5 La. Ann. : 
Brown v. Edwards, 97 Me. 564, 55 A 


infra 8$ 


Waterbury, 140 Til. 


492; Stewart v. Dugin, 4 Mo. 245, 28 
AmD 3848; Murphy v. Crain, 12 Tex. 
297; McKinney v. Fort, 10 Tex. 220; 


Schuwirth v. Thumma, (Tex. Civ. A.) 
66 SW 691. 

Warranty of soundness see infra § 
SH 

63. Woolsey v. Zieglar, 32 Okl. 715, 
123 P164. 

64. Times Co. v. North Carolina 
Steel, etc., Co, 114 N. C. 224, 19 SE 
147. 

[a] Warrant as to future.—Where 
defendant company contracted by let- 
ter to pay plaintiff, in stock of the 
company, for work to be done, and 
guaranteed the stock to be worth par 


Antecedent date. 
be limited to a time prtor to the date of the sale.°® 
Where a contract of purchase is not made until 
after test of a particular artiele of the kind to be 
furnished, the faet that the article of which trial 
was made did not conform to the warranties in the 
contract of purchase is no defense to an assertion of 


express warranty 
time of passing of title, the buyer is not bound to 
examine or investigate the condition of the article 
prior to that time.°S 

[§ 715] 5. Duration of Warranty.®® 
may, by the agreement of the parties, be made a 
one’® as, for example, for a fixed length 

x 


[§§ 713-715 


The warranty may by its terms 


Where there is an 
as to condition of an article at the 


A warranty 


“inside of one year from date,” the 
period of the guaranty related to the 
date of the letter and not the date 
of completion of the work and issu- 
ing of the stock. Times Co. v. North 
Carolina Steel, etc., Co., 114 N. C. 224, 
19 SE 147. 

[b] Indebtedness of corporation. 
—On the sale of an interest in a cor- 
poration by the sole owner of the 
stock, in which the liabilities of the 
corporation are warranted not to ex- 
ceed a certain sum, the amount of 
liabilities should be computed as of 
the time specified in the contract, and 
no diminution after such time should 
be considered; and if the warranty 
is broken at the specified time the 
purchaser can repudiate the contract. 
Millsaps v. Merchants’, ete., Bank, 71 
Miss. 361, 13 S 908. 

65. Iroquois Furnace Co. vy. Wilkin 
Mfg. Co., 77 Ill. A. 59 [rev on Sther 
grounds 181 Tll. 582, 54 NE 987). 

fa] Comparison with other arti- 
cles.—A warranty that the machine 
sold will “do as good work under all 
circumstances as any harvester bind- 
er’ means any binder then in use, and 
not one subsequently constructed by 
the seller or other manufacturer. 
Best v. Kempf, 64 Mo. A, 460. 

66. Worthington v. Herrmann, 89 
App. Div. 627, 88 NYS 76 [aff 180 N. 
Y. 559 mem, 738 NE 1134 mem] (where 
a sale of stock in a corporation made 
on Feb. 1, 1899, recited that on Feb- 
ruary 24, the corporation was the 
owner of the assets, and indebted to 
the amount shown in. an annexed 
schedule, but appended to the sched- 
ule was a paper which stated that the 
schedule was prepared from the bal- 
ance sheet of April, 1898, and it was 
held that if there was a warranty it 
did not apply to the indebtedness of 
the corporation on Febr. 1, 1899). 

67. Accumulator Co. v. Dubuque 
St. oR. Co. 64 Bed. 70) T2"CCAaxar. 

[a] Warranty taking effect after 
trial— Where plaintiff contracted to 
furnish defendant with one storage 
battery street car, to be operated for 
sixty days on trial, and if it was then 
Satisfactory they were to furnish a 
number of storage battery equip- 
ments for other cars, with certain 
warranties as to amount of work, dur- 
ability, ete., the warranties did not 
go into effect until the trial car had 
performed its functions. Aeccumula- 
tor Co, v. Dubuque St. R. Co., 64 Fed. 
70, 12 CCA’ 37. 

68. No. 615 Flatbush Ave. Corp. v: 
Hatoff, 126 Misc. 578, 214 NYS 188. 

69. Time to which warranty re- 
lates in general see supra § 714. 


Waiver see infra § 773 et seq. 


70. Govenius v. Reagor, 130 yKan. 
711, 288 P 587; Rittenhouse, ete., Au- 
to Co. v. Kissner, 129 Md. 102, 98 A 


For later cases, developments and changes in the law see Annotations, same title and section x.amber, 


§§ 715-716] 


of time,‘ or, in the case of a contract contemplat- 
ing deliveries from time to time, coéxtensive with the 
agreement;‘? or the subject matter of the contract 
may be such as to imply its continuance.7? 
other hand, a warranty may be limited so as to cover 
only defects discovered within a certain time, in 
which case it continues in foree only for the desig- | a 
nated period,’* and defects not discovered within the 
period are at the purchaser’s risk,7® unless the limi- 
tation is waived*® or there is fraud on the part of the 


seller.77 
S62; . Allen. v.)Hass,.27 Oh. Cir. Ct. 
727. See Walker v. Milner, 4 F. & F. 


745, 176 Reprint 773 (where the jury 
found that a continuing warranty of 
the quality of a safe was not estab- 
lished). 

[a] Contract controls.—-A contract 
for sale of supplies to the government 
which provides that if damaged con- 
dition results through fault of seller, 
reclamation will be made for losses 
for one year from date of purchase, 
controls over a contention that tne 
guaranty is limited to six months, and 
the provision of the Sales Act requir- 
ing notice within a reasonable time. 


U. S. v. Dewart Milk Products Co., 9 
F. (2d) 705. 
71. Ind.—Wilson v. Ward, 159 Ind. 


21, 64 NE 458. 


Kan.—Govenius v. Reagor, 130 Kan. 
WAL, 288 P 637. 


Mich.—Blodget v. Detroit Safe Co., 
76 Mich. 538, 43 NW 451. 


Wis.—Parry Mfg. Co. v. Tobin, 106 
Wis. 286, 82 NW 154. 


Eng.—Chapman v. Gwyther, es ee 
dQ. BB. 463. 


[a] Extension.—In the absence of 
claim of new contract, waiving auto- 
mobile manufacturer’s rights after ex- 
piration of the time limit on a warran- 
ty of materials and workmanship, and 
evidence that the purchaser altered 
his position to his disadvantage, in 
consequence of the manufacturee’s re- 
peated offers to repaint the car, there 
was no such waiver by the manufac- 
turer as would entitle the purchaser 
to recover for breach of warranty in 
defective painting. Ford Motor Co. v. 
Switzer, 140 Va. 383, 125 SE 209. 


Time for test or inspection see in- 
fra § 785. 


72. Gale Mfg. Co. v. Cribb, 55 Wis. 
414, 13 NW 233. But see Wait v. 
Borne, 123 N. Y. 592, 25 NE 1053 (in 
this case defendants’ agent called on 
plaintiffs at their carpet factory, stat- 
ing that he was introducing wool oil, 
which was a new process of manufac- 
ture, sold only by defendants, and 
that defendants would guarantee 
plaintiffs against any damage to their 
carpets arising from its use. Plain- 
tiffs ordered one barrel, stating that 
if it worked well they would order 
more. It was held that the warranty 
was not a continuing one, and it was 
error therefore to submit to the jury 
whether defendant’s agent intended 
to bind them for future sales to plain- 
tiffs). 


73. See cases infra this note. 


[a] Illustrations.—(1) A guaranty 
that a chemical toilet system is odor- 
less, sanitary, and satisfactory is not 
fulfilled by showing that the system, 
when first installed and for a few 
months thereafter, was odorless, sani- 
tary, and satisfactory. C. A. Bryant 
Co. v. Hamlin Independent School 
Dist., (Tex. Civ. A.) 274 SW 266. (2 
A seller’s warranty that a lighting 
plant is automatic constitutes a war- 
ranty that it will be automatic for 
reasonable time after sale. J. B. Colt 
OO. Wa Berty, 2S) Ky, 91195, 290 Siw, 


SALES 


On the | ble to express 


1059. 


74. Johansmeyer v. Kearney, 37 
Mise. 785, 76 NYS 930; Dayton Oak- 
land Co. v. Livesay, 34 Oh. A. 302, 170 
NE 880; Chapman vy. Gwyther, L. R. 
1 Q@. B. 463; Smart v. Hyde, 8 M. & 
W. 723, 151 Reprint 1231. 


[a] Limitation of warranty.—By 
a written warranty on a sale of a 
steam thresher engine the sellers war- 
ranted the engine as well made, of 
good materials, and that, if properly 
run, fired, and managed, it was capa- 
ble of developing the rated power. It 
was agreed that deficiencies in gen- 
eral adaptation for developing the 
rate of power should be reported in 
writing within ten days after starting 
the engine, and that all warranty on 
the engine should cease and expire 
at the close of the year. It was held 
that under such a limitation the lia- 
bility of the seller as to general de- 
fects warranted against and not be- 
ing deficiencies in general adaptation 
for developing the rated power was 
limited to such as might be discoy- 
ered before the close of the year, and 
as to deficiencies in general adapta- 
tion for developing the rated power 
to such as might be discovered with- 
in ten days after the engine was start- 
ed. Nichols v. Knowles, 31 Minn. 489, 
18 NW 413. 


Provisions for: 
Notice see infra § 757. 
Repair see infra § 763. 
Replacement see infra § 764. 
Trial see infra § 756. 


Retention as conclusive evidence of 
fulfillment: of warranty see infra § 
785. 

75. Beasley v. Huyett,. etc., ee 
Co., 92 Ga. 278, 18 SE 420; Blodg 
v. Detroit Safe’ Co., 76 Mich. 538, 43 
NW 451. 


[a] Latent defects.—A contract 
for the sale of machinery, by which 
the seller agreed to correct any de- 
feets which might develop within 
thirty days, covers latent as well as 
patent defects, and the purchaser can- 
not recover for breach of warranty 
as to latent defects discovered at any 
time within six years after original 
use. Westinghouse Blectric, etc., Co. 
v. Glencoe Cotton Mills, 106 S. C. 133, 
90 SE 526. 


{[b] Instructions.—In an action for 
the price of vehicles, where defend- 
ant pleaded breach of a warranty 
against defects, which, as to certain 
defects, was to continue indefinitely, 
and as to others for one year, it was 
not error to refuse an instruction that 
the jury should not consider evidence 
of defects not observed until after 
the expiration of a year. Parry Mfg. 


Co. v. Tobin, 106 Wis. 286, 82 NW 
154. 
76. Johansmeyer v. Kearney, 387 


Mise. 785, 76 NYS 930; Lee v. Neu- 
men, 15 S. D. 642, 91 NW 320. 


77s Brooks Bros. daumber Co. vs 
Case Threshing Mach. Co., 136 Ga. 754, 
‘2 SE 40; Tinsley v. Gullet Gin Co., 
21 Ga. A. 512, 94 SH 892. 


*By PAUL E. RAYMOND (8§ 716-746). 


[§ 716] 6. Particular Warranties*—a. 
and Fitness’’—(1) Quality in General—(a) Ex- 
press Warranties. 


course, to express warranties of quality. 
resentation as to quality made by the seller to induce 
sale which the buyer relies upon is a warranty,*? 
especially where inspection by the buyer is not pos- 
sible and the seller knows the quality of the goods 
and the buyer does not.§? 
mere expressions of opinion or seller’s 
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Quality 


The rules and principles applica- 
warranties generally’? apply, of 
80 Any rep- 


This does not extend to 
talk. 23 a Ae 


78. Cross references: F 
Warranties of quality and fitness in 
sale of automobile or motor truck 
see Motor Vehicles §§ 320-339. 
Warranty of quality in sale by: 
Description see supra § 713. 
Sample see supra §§ 708-712. 


79. See supra §§ 681-700. 

80. See cases infra this section. 

81. U. S.—Hercules Powder Co. v. 
Rich, 3 F. (2d) 12 [certiorari den 268 
U. S. 692 mem, 45 SCt 511 mem, 69 
L. ed. 1160 mem]. 


Iowa.—American Fruit Product Co. 
v. Davenport Vinegar Works, 172 
Iowa 6838, 154 NW 1031. 


Mass.—Ireland v. Louis K. Liggett 
Co., 243 Mass. 243, 137 NE 371. 


Minn.—Siegel v. Barker, 110 Minn. 
344, 125 NW 582. 


Tex.—Harroll v. McDuffie, 61 Tex. 
Civ. A. 30, 128 SW 1149. 


[a] In Louisiana, under a statute, 
a buyer was excused from failure to 
discover apparent defects because of 
the representations of the _ seller: 
Huntington v. Lowe, 3 La. Ann. 377. 


[b] An allegation in a counter- 
clain. that plaintiff misrepresented 
the quality as well as the value of 
goods sold was sufficient to show a 
warranty, and did not come under a 
statute providing that ‘no affirmation 
of the value of goods shall 
be construed as a warranty.” Dor- 
fe Saddlery Co. v. Howe, 198 NYS 


{c] Under Uniform Sales Act a 
statement by a seller of cold cream 
that it was pure and healthful was an 
affirmation of fact within § 12, provid- 
ing that any affirmation of fact is an 
express warranty if its natural tend- 
ency is to induce the buyer to pur- 
chase the goods and if he purchases 
them relying thereon. Ireland v. 
Louis K. Liggett Co., 243 Mass. 243, 
137 NE 371. 


62. Egbert v. Hanford Produce Con 
92 App. Div. 252, 86 NYS 1118. 


83. See cases infra this note. 


[a] Opinion as to flour Tae 

- representations . in 
selling the flour could not be “con- 
strued as warranties; they amounted 
only to the expression of an opinion 
that the flour ‘would be as good as 
any made,’ and that the flour which 
defendant had been using would not 
‘be in it’ with the flour which he 
would receive under his order, the 
mere verbiage of a salesman, not in- 
tended to be considered seriously as 
a guaranty of quality, for it afforded 
no reasonable standard of compari- 
son.” Washburn-Crosby Co. v. Kind- 
oT ete 147 App. Div. 114, 131 NYS 


[b] That seller was “selling to the 
best houses in the city” was not an 
express warranty of the quality of 
leather sold. Wasserstrom v. Cohen, 
165 App. Div. 171, 150 NYS 638. 

[c] Contract to “turnish properly” 
castings needed by the buyer is not 
a warranty of kind or quality of such 
goods. Williams Mfg. Co. v. J 
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promise as to material and workmanship is an ex- 
There may be a war- 


press warranty of quality.** 
ranty of purity®® or soundness.*° 


Construction. 


quality of such articles.’* 


Schofield’s Sons Co., 21 Ga. A. 28, 93 
SE 527. 

84. Nelson Co. v. Silver, 160 App. 

- Div. 445, 145 NYS 124 [rearg den 161 


App. Div. 889 mem, 145 NYS 1135 
mem]. 
[a] “Fireproof safe” not warranty 


of heat resistance.—A contract of sale 
of a safe designated as a “fireproof 
safe,” merely represents that the safe 
is constructed of fireproof material, 
and does not warrant it as to the 
amount of heat or duration of expo- 
sure to heat which it will resist, and 
an implied warranty that the safe 
will protect its contents against any 
given exposure to fire is -unauthor- 
ized. Richardson v. Carlis, 26 S. D. 
202, 128 NW 168, AnnCas1913B 47. 
85. See case infra this note. 


[a] Purity of cold cream.—War- 
ranty of purity, as of cold cream, is 
broken if some foreign substance is 
contained rendering its normal use 
dangerous. Ireland v. Louis K. Lig- 
gett Co., 243 Mass. 243, 1837 NE 371. 


86. See case infra this note. 


fa] Monument.—A contract for 
the sale of a monument, providing it 
should be sound and free from cracks, 
‘carried an express warranty against 
specific defects, and was not a mere 
description of the monument to be 
furnished. Globe Granite Co. v. 
Clements, 92 Vt. 383, 104 A 104. 


87. - lowa.—Conneautsville First 
Nat. Bank v. Robinson, 105 Iowa 463, 
75 NW 334. 

Minn.—Brown v. Doyle, 
543, 72 NW 814. 


Mo.—Bates County Bank v. Ander- 
son, 85 Mo. A. 351. 


Wis.—Trapp v. New Birdsall Co., 
109 Wis) 543, 85 NW 478. 


Eng.—Wieler v. Schilizzi, 17 C. B. 
619, 84 ECL 619, 139 Reprint 1219. 


Ont.—Denison v. Taylor, 6 Ont. L. 
93. 

88. Glidden -y. Pooler, 50 Ill. A. 36. 

89. See case infra this note. 

[a] Weight of skins.— Where 
skins are to average thirty-three to 
thirty-four pounds per dozen, that 
must be so for the entire lot. Harper 
v. Baird, 19 Del. 110, 50 A 326. 

90. See cases infra this note. 

[a] Salt pork to pass inspection.— 
A warranty that salt pork will pass 
New Orleans inspection means it will 
pass as the grade branded by the 
packer. Warren v. Palmer, 24 Mo. 
78 


69 Minn. 


[b] Failure of hose to pass inspec- 
tion.—Under a guaranty that hose 
would pass inspection of the fire de- 
partment and underwriters, and it ap- 
peared that the fire ‘department could 
not approve the hose, because it 
failed to conform to certain of its re- 
quiréments, the buyer could not be 
held liable because the hose had not 
been officially rejected by the fire de- 
partment after a test. Eureka Fire 
Hose Co. v. Reynolds, 86 NYS 753. 


A warranty of quality unless so 
expressed is not to be construed as importing the 
best or exceptionally good quality, but only that the 
article is reasonably good, comparing favorably with 
other articles of like kind,** in view of the average 
A warranty of quality 
may require that the goods be uniformly of the qual- 
ity designated®® or that they pass inspection.®° 


Use of goods. A warranty of quality contemplates 
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reasonably good management in the use of the article 
on the part of the purchaser®? by persons of ordi- 


nary skill and experience,®? in the manner and quan- 


OTL aU: 
Fed. 109. 

Ill. Pennell v. McAfferty, 84 Il. 
364. 

Ind.—Halstead v. American Magne- 
ce Corp:, 84 Ind. A. 205, 149 NE 
698. 

La.—Kilduff v. King, 10 La. A. (Or- 
leans) 68. 

N. Y.—Constantine 
Reynolds, 123 App. Div. 
36. 

Porto Rico.—Marquez v. Abarca, 28 
Porto Rico 320. 


N. S.—Johnson vy. Moore, 34 N. S. 


S.—Mack v. Sloteman, 21 


Mites. CO. vce 
555, 108 NYS 


85 


_[a] Rule applied in jury instruc- 
tion.—“‘If you find Refers oo ae tS 
failure of the machine to do reason- 


ably satisfactory work was due to the } 


fault or incompetency of the defend- 
ant, or his agents or servants in 
charge of the machine, or due to im- 
proper or insufiicient power, when at- 
tempting to operate the machine, your 
verdict should be for the plaintiff 
{seller]”. Doylestown Agricultural 
Co. v. Ewing, 25 Del. 421, 79 A 212. 


{b] Overloading threshing run- 
ning-gears.—No breach of a warranty 
that a carriage is fit to transport a 
clover huller from farm td farm is 
shown by the fact that an arched 
sill, forming part of such carriage, 
broke while the carriage was being 
hauled with another vehicle which 
was chained to the rear axle, and ma- 
terially increased the strain. Gaar v. 
Hicks, (Tenn. Ch. A.) 42 SW 455. 


[ec] Attachments supplied by buy- 
er.—Wheré a heating plant was in- 
stalled under a contract requiring the 
purchaser to furnish flues of a suffi- 
cient draft for the ranges used in 
connection with the system, but there 
was nothing showing that a greater 
draft than ordinarily used with such 
ranges was required, the furnishing 
of flues capable of supplying the draft 
usually required for such ranges was 
a sufficient compliance with the con- 
tract by the purchaser to defeat a de- 
fense to an action for a breach of 
warranty that the purchaser had not 
furnished flues according to contract. 


Brummett v. Nemo Heater Co., 177 
Mass. 480, 59 NE 58. 
{[d] Special treatment.—In_ the 


sale of a special kind of a known gen- 
eral material for a particular pur- 
pose, the circumstances implying a 
warranty that the material is rea- 
sonably fit for the purpose intended 
if the special material sold requires 
a different manner of treatment in 
applying it to the purpose intended 
than that required in the use of the 
same general material of other kinds, 
and this different requirement is 
known~to the seller and not to the 
buyer, the warranty is broken if the 
buyer treats the material as similar 
material is customarily treated, and 
if, so used, it does not prove reason- 
ably fit for the purpose. Omaha Coal, 
hg Co. v. Fay, 37 Nebr. 68, 55 NW 


tity, and under 
seller,?® and is not broken where the failure of the 
article to give satisfaction is due to mismanagement 
by the purchaser,°®* although if an actual defect ex- 
ists the effect thereof as a breach of warranty is not 
destroyed because enhanced by mismanagement.°° 
Where the conditions under which the article is to 
be used are not specified, the usual and reasonable 
conditions and mode of operation should be provided 


the conditions, prescribed by the 


[e] Specified conditions of opera- 
tion.—Seller of baker’s oven bound 
itself to furnish oveh not defective 
when subjected to conditions of op- 
eration shown by contract. Barabe 
v. Duhrkop Oven Co., 231 Mass. 466, 
121 NE 415. = 


92. Woodruff v. Weeks, 28 Conn. 
3828; Haney-Campbell Co. v. Preston 
Creamery <Assoc., 119 Iowa 188, 93 
NW 297; Gammar v. Borgain, 27 
Iowa 369; Fuller v. Schroeder, 20 
Nebr. 631, 31 NW 109; Hale v. Van 
puren; etc,, CO... 74 sORKO Lo et Ooraee 
1026. See Burk v. Keystone Mfg. 


Co., 19 Ind. A. 556, 48 NE 382 (hold- 
ing that a warranty providing that, 
on notice of the insufficiency of the 
machine sold, the seller shall send a 
competent man to remedy the defect, 
the purchaser rendering assistance, 
does not require the seller to teach 
the purchaser how to operate the 
machine, and if the failure of the 
machine is due to the unskilfulness 
of the purchaser, the seller may re- 
cover the price). 

[a] Instructions of seller fol- 
lowed.—Where cement is sold for use 
in plastering a dwelling with a war- 
ranty of fitness for that purpose, un- 
skilfulmess in the manner of apply- 
ing the cement is no defense to an 
action for breach of the warranty, if 
the manner employéd was one adopted 
from instructions furnished by the 
seller. Nye, ete., Co. v. Snyder, 56 
Nebr. 754, 77 NW 118. 

{b] Installation by contractor.— 
Vendor of ventilating fan did not war- 
rant satisfactory operation when in- 
stalled by contractor with whom it 
had no connection. Electrical Sup- 
ply Co. v. Daniels, 9 La. A. 199, 119 
S 290. 

$3. Missouri, ete., R. Co. v. Inter- 
state Chemical Co., (Tex. Civ. A.) 169 
Sw 1120. 

94. Allington, etc., Mfg. Co. v. De- 
troit Reduction Co., 133 Mich. 427, 95 


NW 562; Callahan v. Morse, 37 Mo. 
A. 189; B.. Constantine Mfg. Co. 
v. Reynolds, 123 App. Div. 555, 108 


NYS 36; Miller v. F. R. Patch Mfg. 
Go: 102 App.) Div. 22, 91+/NYS. 8%: 
Geddes v. Pennington, 5 Dow. 159, 3 
Reprint 1287. 

[a] Defective wine due to buyer's 
process.—Delivery to buyer of pos- 
Session of wine for the purpose of 
preparing it for resale, in which proc- 
ess it deteriorated, was sufficient com- 
pliance with a warranty requiring de- 
livery free from cOmmercial defects. 
Ivancovich v. Bertossi, 202 Cal. 770, 
262 P 748. 


95. Wingate v. Johnson, 126 Iowa 
154, 101 NW 7651. 


[a] Injury due partially to negli- 
gence.—Where a buggy is sold on a 
warranty for one year, an action will 
lie for breach of warranty if the bug- 
gy proves defective, with proper use, 
during the year, although it may al- 
so be injured to some extent by reck- 
Nar aes) Null v. Watkins, 60 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by the purchaser. 


Substantial compliance has been held to be re- 
quired on the part of the seller in the case of an ex- 


press warranty of quality.®7 


[§ 717] (b) Implied Warranties—aa. In General. 
An implied warranty of quality is not excluded by 
the presence of an express warranty®® or the absence 
Since the doctrine of caveat emptor is 
usually applied in the case of a sale of goods at 
common law,' except in a few situations, as where 


of such.®® 


96. Metropolitan, ete, R. Co. v. 
Broderick, ete., Co., 156 Mo. A. 640, 
137 SW 683. 


97.. John A, Crowley Co. v. Clark 
Equipment Co., 263 Fed. 58. 


[a] Sale of steel ingots free from 
physical defects required such, and 
ingots which were full of hairline 
eracks could not be delivered. John 
A. Crowley Co. v. Clark Equipment 
Co., 263 Fed. 58. 


98. See supra § 705. 


99. Keenan v. Cherry, 47 R. I. 125, 
131 A 309. 


_ i. Ark.—Nelson y. Armour Pack- 
ing Co., 76 Ark. 352, 90 SW 288. 


Del.—Collins v. Tigner, 21 Del. 345, 
60 A 978. 


Ill.—Morris v. Thompson, 


85 Till. 
16; Horwich v. 


Western Brewery 
Co., 95 Ill. A. 162; Martin v. Roehm, 
92 Ill. A. 87; Rockford Wholesale 
ya Re Co. v. Stevenson, 65 Ill. A 


Ind.—Court v. Snyder, 2 Ind. A. 
440, 28 NE 718, 50 AmSR 247. 

Iowa.—Burnett v. Hensley, 
Iowa 575, 92 NW 678. 

Kan.—National Oil Co. v. Rankin, 
68 Kan. 679, 75 P 1013. 
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Mass.—Mixer v. Coburn, 11 Metc. 
559, 45 AmD 230. 
,Minn.—Maxwell v. Lee, 34 Minn. 


511, 27 NW 196. 


N. Y.—Hunter v. Stege, 59 N. Y. 
Super. 17, 12 NYS 557. See Hargous 
v. Stone, 5 N. Y. 73 (comparing the 
common-law doctrine of caveat 
emptor with, and distinguishing it 
from, the civil law doctrine of caveat 
venditor). 


C.—Dickson v. 


N. Jordan, 33 N. 
C. 166, 53 AmD 403. 


Oh.—Hadley v. Clinton County 
Importing Co., 13 Oh. St. 502, 82 
AmD 454. 

Pa.—Wilson v. Belles, 22 Pa. Su- 
per. 477. 

Va.—Gerst v. Jones, 32 Gratt. (73 
Va.) 518, 34 AmR 773. 

Hne.—Jones Vv. oJust, da. 9R., 3. @> 


ag Oi. 

N. S.—Higgins v. Clish, 34 N.S. 
1365. 

[a] Principle stated.—‘It is a 
well-understood principle of the com- 
mon law in England, and almost 
universal in this country, that in 
sales of personal property, in the 
absence of express warranty, where 
the buyer has an opportunity to in- 
spect the commodity or thing sold, 
and the seller is guilty of no fraud 
and is neither the manufacturer nor 
grower of the thing he sells, the 
maxim caveat emptor applies.” Mc- 
Quaid v. Ross, 85 Wis. 492, 494, 55 
NW 705, 39 AmSR 864, 22 LRA 187. 

[b] Reason for rule.—‘‘The rule 
of the civil law, viz., caveat venditor, 
was adopted at an early period, and 
in reference, as it would seem, rather 
to those articles which are of gen- 
eral and ordinary use, than to such 
as enter extensively into the com- 
merce of the country; while that 
of the common law, viz., caveat 
emptor, originating in a commercial 
age, and among a highly commercial 
people, naturally took the form best 
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there has been an inspection or an opportunity to 


inspect,” or the buyer’s knowledge or opportunity for 
knowledge of the defects equals that of the seller,* 


in some instances where the goods are purchased 


calculated to promote the freedom of 
trade. No doubt the common law 
rule is, upon the whole, wisest and 
best adapted to an advanced state 
of society; and yet there is a large 
class of cases in which that of the 
civil law would serve to prevent a 
multitude of frauds.” Hoe v. San- 


perm ZlteNG Pyar, D250 )000;, oir Adn D> 
2. See supra § 704. 
3. See supra § 703. 
4 See infra §§ 718, 723-728. 
5. See infra §§ 719-722. 
6. See supra § 713. 
7. See supra §§ 708-712. 


8. See infra notes 15-17; and in- 
fra §§ 730, 731. 

9. U. S.—Barnard v. Kellogg, 10 
Wall. 383, 19 Li ed.987;, Pulitzer 
Pub. Co. v. Rumford Falls Paper Co., 
121 Fed. 519, 58 CCA 629; Gage v. 
Carpenter, 107 Fed. 886, 47 CCA 39; 
Sleeper v. Wood, 60 Fed. 888, 9 CCA 


289; Reynolds v. Palmer, 21 Fed. 
A933) HOusers V., Us S.5 39 Cb. Cl. 508, 
Ala.—Troy Grocery Co. v. Potter, 


139 Ala. 359, 36 S 12; West v. Cun- 
ningham, 9 Port. 104, 33 AmD 300. 


Colo.—J. D. Best Mercantile Co. 
v.- Brewer; 50-Colo, 455, 115 PB. 726. 


Conn.—Dean v. Mason, 4 Conn. 428, 
10 AmD 162. 


Ill.— Telluride Power 
Comyn Cranes CO oO Se yUll malo 00) 
NE 319 [aff 103 Ill. A. 647]; Peoria 
Grape Sugar Co. v. Turney, 175 Ill. 
63 SLUNE 587 Spaff 165 11 Al 656a); 
Morris v. Thompson, 85 Ill. 16; Arch- 
dale v. Moore, 19 Ill. 565; Borden, 
ete,, Co. v... Fraser, U18 pT, A.) 655; 
Ramming v. Caldwell, 43 Ill. A. 175. 

Ind.—Davis v. Murphy, 14 Ind. 158; 
Humphreys v. Comline, 8 Blackf. 
516; Court v. Snyder, 2 Ind. A. 440, 
28 NE 718, 50 AmSR 247. 

Ky.—Scott v. Renick, 1 B. Mon. 
63, 35 AmD 177. 

Md.—Johnston v. Cope, 
J. 89, 5 AmD 423. 

Mass.—Mixer vy. Coburn, 11 Metc. 
559, 45 AmD 230; Hastings v. Lover- 
ing, 2 Pick. 214, 183 AmD 420. 


Mo.—Matlock v. Meyers, 


Transmission 


3 Harr. & 


64 Mo. 


531; McCurdy v. McFarland, 10 Mo. 
377; Barton v. Dowis, (A.) 276 SW 
1047 [transf 315 Mo. 226, 285 SW 
988, 51 ALR 494]; Norris v. 


Reinstedler, 90 Mo. A. 626; 
v. Potts, 68 Mo. A. 517. 


J.—Beninger v. Corwin, 
257. 


Anthony 


N. 24 N. 
Aja abs 

N. Y.—Hoe v. Sanborn, 21 N. Y. 
boo sy AMD vibes, Van riper, vy. 
Ackerman, 3 E. D. Smith 58; Perkins 


Ver Elarrison, (2. NY City Ct Wilts) Hart 
v. Wright, 17 Wend. 267 [aff 18 
Wend. 449]; Holden v. Dakin, 4 
Johns. 421; Defreeze v. Trumper, 1 
Johns. 274, 3. AmD 329; Seixas. v. 
Woods, 2 Cai. 48, 2 AmD 215. 
C.—Dickson v. Jordan, 33 N. 


N. 

C. 166, 58 AmD 403; Lanier v. Auld, 
5 N. C. 1388, 3 AmD 680. 

Oh.—Hadley v. Clinton County Im- 
porting Co., 13 Oh. St. 502, 82 AmD 
454; Gibson v. Hamell, Tapp. 79. 

Pa.—Warren vy. Philadelphia Coal 
Co., 83 Pa. 4837; Weimer v. -Clement, 
37 Pa. 147,.78 AmD 411; Eagan v. 


from the producer or manufacturer,* where they are 
purchased for a particular purpose known to the 
seller,’ where the purchase is by description,’ or 
where the sale is by sample,’ or by the usages of a 
certain trade,* there is generally no implied warranty 
of quality although the sale is for a fair price,® or 


Call, 34 Pa. 236, 75 AmD 653; Dixon 
v. McClutchey, Add. 322; Cannon v. 
Young) ) Pal Disticl24195PamiCco-. 
239; McNeal v. Banks, 6 Kulp 371. 

R. I.—King v. Quidmick Co., 14 R. 
eo he 

Tex.—McKinney v. Fort, 10 Tex. 
220; Joy v. National Exch. Bank, 
382 Tex, Civ. A. 398, 74 SW _ 325; 
Wood v. Ross, (Civ. A.) 26 SW 148. 

Vt.—Penniman v. Pierson, 1 D. 
Chipm. 394. 


Va.—Gerst v. Jones, 32 Gratt. (73 


Vas) 618, 34. Ami, VU73 50 pia sOnseva 
Chappell, 15 Gratt. (56 Va.) 572. 
W. Va.—Lambert v. Armentrout, 


Oe: Va. 375, 64 SE 260, 22 LRANS 


[a] Basis of doctrine of implied 
warranty.—"The doctrine of implied 
warranty appears to be founded on 
an actual or presumed knowledge by 
the vendor, as manufacturer, grow- 
er, or producer, of the qualities and 
fitness of the thing sold for the pur- 
pose for which it was intended or 
is desired, so far as such knowledge 
is reasonably attainable. The rule 
must be held to have a _ rational 
foundation, and to be not of a pure- 
ly arbitrary character. It does not 
impute to the seller knowledge as to 
qualities or fitness which no human 
foresight or skill can attain, and 
raise an implied warranty in respect 
to them when the vendor and pur- 
chaser are in equal condition as to 
means of knowledge, or the latter 
must have understood from the na- 
ture of the case that the informa- 
tion, experience, and knowledge of 
the vendor are not superior to his 
own.’ McQuaid v. Ross, 85 Wis. 492, 


495, 55 NW 705, 39 AmSR 864, 22 
LRA 187. 
[b] Quality and price.—Where a 


manufacturer, who knew, when sell- 
ing, the use to which the buyer de- 
sired to put the goods, agreed to- 
deliver as much shipping cull and 
mill cull lumber, at prices fixed for 
each, as the buyer should desire to 
a certain limit, it complied with its 
contract if it delivered either ship- 
ping or mill culls which were mer- 
chantable and could be used for the 
purpose for which they were ordered, 
and would not be bound by any cus- 
tom as to size or quality; but there 
was an‘implied warranty that the 
seller would not deliver mill culls, 
and collect the higher price for ship- 
ping culls. Baer v. Mobile Cooper- 
age, etc., Co., 159 Ala. 491, 49 S 92. 


[c] Under code a statement of 
the seller’s solicitor in a sale of 
caramel coloring matter that it was 
as good, or perhaps better than, any, 
and would stand up with any color- 
ing matter as far as quality was 
concerned, was not an implied war- 
ranty, where there was no evidence 
that seller knew that buyer relied 
on such advice, or that seller knew 
the existence of any fact concern- 
ing the thing sold, which would, to 
his knowledge, destroy the buyer’s 
inducement to buy. Steen v. South- 
ern California Supply Co., 74 Cal. A. 
265, 239 P 1098. 

{d] In Philippines.—‘“In the ab- 
sence of an express warranty, a ven- 
dor of merchandise only warrants: 
First. The legal and peaceable pos- 
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warranty that the mass of goods is of uniform qual- 
ity throughout,?° the law presuming that a buyer who 
fails to exact an express warranty relies on his own 
It is sometimes held that if nothing is 
said about quality the seller implicdly warrants the 
goods to be of fair and ordinary quality according 
to the appearance of the goods,!? but this does not 
apply where the article is of such a character that 
ordinary skill cannot ordinarily produce a good one, 
Some courts exhibit a 
tendency to extend the application of the doctrine 


judgment. 


depending upon chance.!® 


of implied warranty of quality.1+ 
Custom or usage. 


atived.17 


session of the thing sold; and Sec- 
ond. That there are no hidden faults 
or defects therein. (Art. 1474, Civil 
Code).”” Chang Yong Tek v. Santos, 
13 Philippine 52, 53. 

10. Jones v. Murray, 3 T. B. Mon. 
(Ky.) 83; Shatto v. Abernathy, 35 
Minn. 538, 29° NW 325; Salisbury v. 
Stainer, 19 Wend. (N. Y.) 159, 32 
AmD 427; Whitaker v. Eastwick, 75 
Pa. 229; Jenning v. Gratz, 3 Rawle 
(Pa.) 168, 23 AmD 111. 


11. Reynolds v. Palmer, 21 Fed. 
433; Court v. Snyder, 2 Ind. A. 440, 
28 NE 718, 50 AmSR 247. 


12. Fuchs, etc., Mfg. 
Kittredge, 146 Ill. A. 350 [aff 
Tll. 88, 89 NE 723]. 


Lo. sMuchs;, sete;, 
Kittredge, supra. 


14. See Swift v. Aydlett, 192 N. 
Oas3O Piso SEH 141) -"(to: the: ‘efiect 
that the doctrine of implied war- 
ranty of quality should be extended 
rather than restricted). 


[a] Reasons for favoring implied 
warranties.—(1) ‘“‘The harshness of 
the common-law rule of caveat 
emptor, when strictly applied, makes 
it inconsistent with the principles 
upon which modern trade and com- 
merce are conducted; the doctrine 
of implied warranty is more in ac- 
cord with the principle that ‘hon- 
esty is the best policy’ and that 
both vendor and vendee, by fair ex- 
change of values, profit by a sale.” 
Swift v. Aydlett, 192 N. C. 330, 135 
SE 141, 144. (2) “Implied warranties 
are injected into the law of contract 
to hold vendors to a course of fair 
dealing.” Liee v. Cohrt, (S. D.) 232 
NW 900, 904. 


15. Barnard v. Kellogg, 10 Wall. 
CURES) loses LoL weds 1 98'7s gitar dey, 
Vv, Mairbanks,..2. Ni, Sw 432. — And see 
Adams v. Simple, Brayt. (Vt.) 23 
(holding, in a sale of pork where 
the seller was accountable for the 
quality, he was liable if it was not 
salted according to the usual cus- 
tom). 


OOF v. 
242 
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16. See infra §§ 730, 731. 
17. See case infra this note. 
[a] Sale of marble.—Where com- 


plainant, who usually obtained three 
dollars per cubic foot for marble 
when its soundness was guaranteed, 
and two dollars per cubic foot un- 
guaranteed, sold a large quantity to 
defendant for one dollar and seventy- 
five cents per cubic foot, and all 
the marble was inspected by the 
agent of: defendant before shipment, 
and it was well known to the trade 
that about a third of such marble, 


Where there was no implhed 
warranty of quality at common law, none was al- 
lowed to be raised solely from the usages of a par- 
ticular market,!® but under the Uniform Sales Act 
such may be raised from the usage of trade.?® 
commodity is sold at a known reduced price, such a 
warranty arising from custom or usage may be neg- 


SALES 


Ea 


ranty of quality is implied under the civil law? 
in South Carolina”? on the ground that a sound price 
warrants a sound article.** 


[§ 718] bb. Latent Defects, Material, and Work- 
In a sale of an article by the producer 
or manufacturer thereof there,is an implied warran- 
ty that it is of sound material and free from latent 
defects growing out of the process of manufacture,”® 


manship. 
If a 


[§§ 717-718 


Perishable goods. There is usually no implied 
warranty that the quality of perishable property wil! 
continue for any definite time or period.** 


Secondhand goods. 
ranty of quality in the sale of secondhand goods.*® 


In judicial sales there is no warranty of quality by 
the judgement debtor?° or by the marshal or auction- 
eer while acting within the proper scope of author- 


There may be implied war- 


Civil law doctrine. In a sale for a fair price a war- 


22 


and 


or free from defects not discoverable by ordinary 


although apparently sound, was de- 
fective, no guaranty of soundness 
could be implied from the custom 
of the trade. Stamps v. Tennessee 
Producers’ Marble Co., (Tenn. Ch. A.) 
59 SW 769. 


LSJ ruitsDispatch  Co.av.. CeAes 
Taft Co., 197 Iowa 409, 197 NW 
302; Rhynas v. Keck, 179 Iowa-422, 


161 NW 486. 


19. As to secondhand machinery 
see infra § 740. 


20. The Monte Allegre, 9 Wheat. 
(USD SN 616, 6. lun Fede (4. 


[a] Reason for rule.—‘The pro- 
ceedings are altogether hostile to 
the owner of the goods sold, which 
are taken against his will, and ex- 
posed to.sale, without his consent. 
And it would be great injustice, to 
make him responsible for the qual- 
ity of the goods thus taken from 
him.” The Monte Allegre, 9 Wheat. 
(U. S.) 616, 644, 6 L. ed. 174. 

21. The Monte Allegre, supra. 

22. Bigman v. Lorio, 135 La. 285, 
65 S 266; Champneys v. Johnson, 4 
S.C Eh 2.68: 


[a] Reason for rule.—‘‘It is not 
necessary to inquire how or by what 
authority the more liberal rule of 
the civil law has been introduced. 
Suffice it to say, that it has been 
introduced and accepted as the law 
of this State, and has been acquiesced 
in for a series of years past; and 
that its superior excellence has been 
generally felt and acknowledged. 
According to that rule, if the de- 
fect, or deficiency, in the thing sold, 
or subject of the contract, is un- 
known to both parties at the time 
of the sale, or agreement, the sell- 
er, or he who has received the equiv- 
alent, is bound to restore what he 
has received. The purchaser, in such 
case, is bound to return, or offer 
to return, the thing sold, or received 
by him, or to do what is equitable 
and right on his part to be done, 
within a reasonable time, in order 
to rescind the contract, and place 
the parties in statu quo.’ Champ- 
neYS, Vie Donn son,. A Soca i 26a) 
273. 

[b] Redhibitory vices.—The rule 
that a warranty against redhibitory 
vices is implied in every contract 
of sale, unless expressly excluded, 
was applied in the case of an ex- 
pensive radio which had to be re- 
turned to the factory for two or 
three months. Levy v. Ebeyer, 3 
La. A. 500. 

[ec] In Louisiana.—‘“The doctrine 
of caveat emptor has never been rec- 
ognized in Louisiana.’ Stewart v. 


Scott, 6 La. A. 744, 745. 


23. Southern Iron, ete, ‘Co. Vv. 
Bamberg, ete., R. Co., 151 S. C. 506, 


149 SE 271; Ashley v. Reeves, 13 
S.4 CG. oOF=4325" Rose 've Beatie, il 
Sy Keres 538 Missroon v. Waldo, 


11S. C. L. 76; Eastland v. Longshorn, 

. L. 194; Barnard v. Yates, 
10 S. Cc. L. 142; Crawford v. Wil- 
son, 9 S. C. L. 353; Lester v. Graham, 
8 S. C. L. 182; Thompson v. Lind- 
say, 95 S.ctG. 7.305; .Champneys ave 
Johnson, 4 iS) Ce ibe. 263 shurmam 
v. Miller, 4 °S. C9 Es 1273) Vaughan 
v. Campbell, 4 S. C. L. 53; White- 
field: Vv... Mcleod] 12'S: (Ca EE Sonam 
AmD 650; State v. Gaillard, 2 S. 
Crs TIS 1 ANID: 6285" timer ode ws 
Schoolbred, 1 S. C. L. 324, 1 AmD 
620. See Smith v. MeCall, 12S. 
C. L. 220, 10 AmD 666 (holding the 
South Carolina rule to be one of the 
common law, not an adoption of the 
civil law, and that an implied war- 
ranty of moral quality in a slave 
would not be raised). 


24. Sanders v. D. Landreth Seed 
Co., 100 S. ©. 389, 84 SE 880. 

_(a] Not abrogated by invoice pro- 
visicn.—The warranty of quality im- 
plied by a sound price cannot be 
abrogated and the sale rendered one 
on inspection, by shipment of the 
goods by the seller under an invoice 
and bill of lading repudiating any 
liability on the part of the seller 
for defects in quality. Sanders v. 
D. Landreth Seed Co., 100 S. Cc. 389, 
84 SE 880. 

25. U. S.—Cleveland Linseed Oil 
Co. v. Buchanan, 120 Fed. 906, 57 CCA 
498; Dodge v. Dickson Mfg. Co., 113 
Med. 218, 5 CGA: DT5s 

Cal.—Inner Shoe Tire Co. v. Ton- 
dro, 88 Cal. A. 689, 257 P 211. 

Conn.—Bailey v. Nickols, 
407, 1 AmD 83. . 

Ill.— Beers v. Williams, 16 Ill. 69; 


2 Root 


Madsen v. Hogans, 189 Ill. A. 589; 
Price v. Kohn, 99 Ill. A. 115. 
Kan.—American Tank Co. v. Re- 


vert Oil Co., 108 Kan. 690, 196 P 1111; 
Nixa Canning Co. v. Lehmann-Hig- 
ginson Grocery Co., 70 Kan. 664, 79 
PSL OME Atom oe 


Minn.—Hjorth v. Albert Lea Mach. 
Co., 142 Minn. 387, 172 NW 488; An- 
derson v. Van Doren, 142 Minn. 2387, 
172 NW 117. 


Nebr.—Plymouth Cordage Co. v. 
Phelps, 104 Nebr. 64, 175 NW 603. 


N. Y.—Condict v. Onward Constr. 
Co., 210 N. Y. 88, 103 NE 886; Heath 
Dry ‘Gas’ Co. v. Hurd, 193 Ni Ys 255; 
86 NE 18, 25 LRANS 160; Bierman 
v. City Mills Co., 151 N. Y. 482, 45 NB 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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inspection and tests,?2® or of good 


That the manufacturer used reasonable care in sel- 
ecting the material does not fulfill such a warranty.?® 
The reason is that the probability of the maker’s 
knowledge is so strong that there is a presumption 
that the seller had knowledge of the defect.?® 
been held that the manufacturer is not held liable for, 
latent defects in the material used which he is not 
shown and is not presumed to know,?° or where the 
buyer has had an opportunity of inspection during 
the process of manufacture and relies on his 


judgment.*1 


Part supplied by another manufacturer. 
the defective part of a machine was manufactured 
by another®? or if the article in the rough was sup- 


856, 56 AmSR 635, 37 LRA 799; 
ton v. Lombard, 149 N. Y. 137, 43 NE 
422.1 White vo. Miller). 7i=N. iY... 118, 
27 AmR 13 [rev 7 Hun roe TSeNe ys 
393; Hoe v. Sanborn, INGE NSE 
78 AmD 163 Kelly Asphalt Block 
Co: ev. Barber ASphakt weave CO, se 
App:— Div. 22, 120 NYS 163%. Rogers 
v. Beckrich, 46 App. Div. 429, 61 NYS 
725; Durbrow, ete., Mfg. Co. v. Cum- 
ine oo ADD. iv. 376,54 NYS 818: 
Maurer v. Bliss, 14 Daly 150, 6 NYSt 
224 [aff 116 N. Y. 665 mem, 22 NE 
1135 mem]; Baylis v. Weibezahl, 42 
Mise. 178, 85 NYS 355; League Cycle 
Co. v. Abrahams, 27 Misc. 548, 58 
NS.) 93063 Stackfleth v. Demuth 
Glass Mfg. Co., 25 Misc. 482, 54 NYS 
989; East End Amusement Co. v. At- 
mospherie Screen Co., 171 NYS 283; 
Miller v. Winters, 144 NYS 351; Web- 
er v. Demuth, 3 NYS 658. 


Oh.—Rodgers v. Niles, 
48, 78 AmD 290. 


Pa.—Chambers vv. 
150. 


S. C.—Willeo v. Brazzell, 123 S. C. 
498, 117 SE 203; Patterson v. Orange- 
burg Fertilizer ‘Co., 117 S.-C. 140, 108 
SE 401. 


Tenn.—Tennessee River Compress 
Co. v. Leeds, 97 Tenn. 574, 37 SW 389. 


Tex.—Dunlap Hardware Co. v. E. 
BR. Elmbere Co., (Civ. “A.) 252 “SW 
1098 [aff (Commn. A.) 267 SW 258]; 
Oil Well Supply Co. v. Texanna Prod- 
ucts Co., (Civ. Av) 265 Sw 203. 


Vt.—Pease v. Sabin, 38 Vt. 432, 91 
AmD 364. 

Wash.—Gilpatnick mh Downie, 
Wash. 671, 255 P 102 


Wis.—J. A ae Mfg. Co. 
Gunderson, 106 Wis. 449, go NW 299, 
49 LRA 859. 


See Remsberg v. Hackney Mfg. Co., 
LAN Cale TOOT N64 9 P7932 Choldingy ‘a, 
finding that a machine sold was de- 
fective in material and workmanship 
does not bring the case within a stat- 
ute providing that articles are im- 
pliedly warranted to be free from 
latent defects, and that improper ma- 
terials were not knowingly used in 
their manufacture). 

[a] Under statute to that effect 
it was held that there was no im- 
plied warranty of quality of personal 
property sold, except where the sell- 
er is the manufacturer thereof. Mc- 
Cormick Harvesting Mach. Co. v. 
Watson, 5 S. D. 9,,57 NW 945. 


{b] In California this rule is cod- 
ified. American Seedless Raisin Co. 
v. Joshua Hendy Iron Works, 94 Cal. 
DG PRIS ve GLa = WW 


{c] Timberman as manufacturer. 
—Seller of cedar poles who prepares 
them from natural trees is a “‘manu- 
facturer,’ within a law relating t6 
latent defects. Gilpatrick v. Downie, 
143 Wash. 671, 255 P 1028, 52 ALR 
1533. 


Carle- 


ff FOh UNS t: 
Crawford, Add. 


143 


26. U. S.—Kellogg Bridge Co. v. 
Hamilton, 110 U. S. 108, 3 SCt 537, 28 
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workmanship.” 


It has 


own 
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plied by another,?? such warranties are not implied, 


Procuring manufacture. 
the seller is liable on such a warranty if he has pro- 
cured the manufacturing 
which means being done by the seller’s own agents 
and not a purchaser from a manufacturer.®° 


Sale by dealer. 
material and freedom from latent defects of which 
the seller has no knowledge does not arise out of a 
sale by a dealer who is not the manufacturer or pro- 
ducer ;?° but a dealer has been held liable on a war- 


It has been stated that 


to be done by others,*+# 


This implied warranty of sound 


ranty against latent defects if it affects the fitness 


Where 


L. ed. 86. 


Colo.—Piccoli v. Paramount Lu- 
bricants Co., 80-Colo, 175, 250 P 149. 


Ga.—Snowden v. Waterman, 105 
Ga. 384, 31 SE 110. 


Minn.—Leitch wv. Gillette-Herzog 
Mfg. Co., 64 Minn. 434, 67 NW 352. 


Mo.—Moore v. Koger, 113 Mo. A. 
423, 87 SW 602. 


N. Y.—Bierman v. City Mills Co., 
151 N. Y. 482, 45 NE 856, 56 AmSR 
635, 837 LRA 799; Van Wyck v. Allen, 
69 N. Y. 61, 25 AmR 136 [aff 6 Daly 
376]; Osborn vy. American Ink Co., 
29 Misc. 648, 61 NYS 70; Pennsyl- 
vania, ete., Oil Co. v. Spitelnik, 27 
Mise. 557, 58 NYS 311; League Cycle 
Co. v. Abrahams, 27 Misc. 548, 58 
NYS 306. 

Wash.—Hoyt v. Hainsworth Motor 
Co., 112 Wash. 440, 192 P 918. 

Ont.—John Hallam, Ltd. v. Bain- 
ton, 45 Ont. L. 483, 16 OntWN 205. 

As to inspection and_ buyer’s 
knowledge of defects in implied war- 
Tantles generally see supra §§ 703, 
704. 


eae Madsen v. Hogans, 189 Ill. A. 
589. 
[a] Defects in plan of construc- 


tion are not covered by a warranty 
of good workmanship, as workman- 
ship has to do only ale the execu- 


tion of the plan. J. I. Case Plow 
Works v. Niles, ete., Co., 90 Wis. 590, 
63 NW 1013. 

28. Parkersburg Rig, etc., Co. v. 
Freed Oil, etc., Co., 111 Kan. 37, 205 
P 1020; American Tank Co. v. Re- 
vert Oil Co., 108 Kan. 690, 196 P 1111. 


29; Hoe v. Sanborn, 21 N. Y. 552, 
78 AmD 163; League Cycle Co. v. 
Abrahams, 27 Misc. 548, 58 NYS 309. 


[a] Sale by importer.—Where it 
appears that the seller of goods did 
not manufacture, but merely import- 
ed, the articles, the presumed knowl- 
edge of latent defects is not to be 
inferred. B. P. Ducas Co. v. Ameri-' 
ean Silk Dyeing, etc., Co., 48 Misc. 
411, 95 NYS 590. 

30. Hoe v. Sanborn, 21 N. Y. 552, 
78 AmD 163. 

31. Dodge v. Dickson Mfg. Co., 113 
Fed. 218, 51 CCA 175. 


32. Howard Iron Works v. Buf- 
falo: El. Cos. 113 App. Div. 562,99 
NYS 168) [aff 188 N.Y. 619 mem, 81 
NE 1166 mem]. 


33. Rollins Engine Co. v. Hastern 
Eorge Co., 73 N. H. .92, 59 A 382.768) 
LRA 441; Bragg v. Morrill, 49 Vt. 


45, 24 AmR 102. 


34. Hoe v. Sanborn, 21 N. Y. 552,, 
78 AmD 163. 
Howard Iron Works v. Buffalo 
El.) Go., 113. -App. Div: 562, 583,) 99) 
NYS 1683 [aff 188 N. Y. 5387 mem, 78 | 
NE 1112 mem]. 

36. U. S.—Mountain Iron, etc., Co. | 
v. Braden, 32 F. (2d) 242 [aff 32 HF. 
(2d) 244]. 


of the article for the purpose for which it is made,** 
and under statute.*§ 


Colo.—Piccoli v. Paramount Lubri- 
eants, Co., 80 Coloj/175; 250) 149. 


Tll.—Archdale v. Moore, 19 Ill. 565; 
Dravo Doyle Co. v. Sulzberger, etc., 
Co., 197 Ill. A. 547. 

Ind.—Burns v. Fletcher, 2 Ind. 372. 

Kan.—Oil Well Supply Co. v. Hop- 
per, 129. Kan. 300, 282 P 701. 

Md.—Farren vy. Demeron, 99 
S23, Do) Ay 367s 


Mich.—MecKinnon Mfg. 
pena Fish Co., 102 Mich. 


Md. 


Co. v. Al- 
221, 60 NW 


Miss.—Orgill v. Everett, 138 Miss. 
213, 103 S 82. 


N. Y.—Domice v. Dow, 64 N. Y. 
411; Coleman v. Simpson, 158 App. 
Div. 461, 143 NYS 587; Reynolds v. 
Mayor, 39 App. Div. 218,°57 NYS 106; 
American Forcite Powder Mfg. Co. v. 
Brady, 4 App. Div. 95, 38 NYS 545 
[app dism 158 N. Y. 692 mem, 53 NE 
1122 mem]; Strauss v. Salzer, 58 
Misc. -573,5)109) INYS: W345" SPascealh a. 
Goldstein, 51 Mise. 629, 100 NYS 
1025; Julian v. Laubenberger, 16 
Misc. 646, 38 NYS 1052; Whitman v. 
Jacobson, 119 NYS 246. 


Tenn.—Goad v. Johnson, 
340. 


Vt.—Tilton Safe Co. v. Tisdale, 48 
Vt. 83. 

Va.—Belcher v. Goff, 145 Va. 448, 
134 SE 588. 


Wash.—Andrews v. Harper, :137 
Wash. 353, 242 P 27;.- Hoyt v. Hains= 
worth Motor Co., 112 Wash. 440, 192 
bE 91st N 

Wis.—U. S. Fidelity, ete., Co. v. 
Western Iron Stores Co.; 196 Wis. 
339, 220 NW 192, 59 AUR 1232. 


Cun comaenr v. Davie Shipbuild- 
ime, etc. Co, ft925 7 Can waiCueoee 
[1925] 2’ DomLR 856. 


Ont.—Hill v. Lewis, 28 Ont. L. 366, 
377 [quot Cyc]. 


{a] Reason for distinction be- 
tween maker and ordinary dealer.— 
“The theory upon which the war- 
ranty as to quality is to be implied 
against the manufacturer, and not 
against the dealer, is that the former 
must know his own methods of man- 
ufacture, and the purpose for which 
his product is designed, and -may 
properly be held to have contracted 
to produce a merchantable article for 
such purposes.” Remy v. Healy, 161 
Mich. 266, 126 NW 202, 203, 29 LRA 
NS 139, 21 AnnCas 74: 

{b] In Louisiana statutory provi- 
sions affecting damages recoverable 
of a seller failing to disclose known 


6 Heisk. 


| vice of a thing sold do not apply to 


latent defects in material sold, al- 


| though such may apply to the finished 


product. Louisiana Iron, Cows 
Galloway, 6 La. A. 218. 
Sie Getvie Coy Drucks Oo. ivasicelley, 
105 Okl. 84, 231 P 882. 

38. See cases infra this note. 

[a] Georgia statutes.—(1) A stat- 
ute providing that, where the failure 


ete; 
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[§ 719] (2) Warranty of Fitness for Purpose®® 
—(a) In General—aa. Scope and Character. All ju- 


risdictions coneur in holding that 


warrants the fitness of goods he manufactures for a 


of consideration is ‘partial, an ap- 
portionment must be made according 
to the facts of each case,’ imports 
a warranty in every sale that no la- 
tent defects are left undisclosed. 
Williams v. Wylly, 45 Ga. 580. (2) 
As to latent defects, the seller war- 
rants that none are known to him 
and not disclosed. Cochran v. Jones, 
86 (Ga. V678) o1L) SHE SLty  i¢3))" )Where 
the vendor, who had owned a mare 
three years, stated, on selling her, 
that her shortness of breath “was 
caused by epizootic, when in fact it 
was caused by another disease, which 
soon made her worthless, there was 
a breach of warranty under a statute 
providing that the vendor of chat- 
tels warrants that he knows of no 
latent defect undisclosed. Perdue v. 
Harwell, 80 Ga. 150, 4 SE 877. (4) 
In an action for a breach of the im- 
plied warranty that the seller knows 
of no latent defects undisclosed, it 
was error to charge, in substance, 
that defendant would be liable, not 
only in the event he actually knew, 
but also if he ought to have known, 
of the diseased condition of the stock 
when he made the sale. Snowden v. 
Waterman, 100 Ga. 588, 28 SE 121. 


[b] In Philippines, ages statute, 
the seller was liable for latent de- 
fects in a ship although such were 
unknown to him. Bryan v. Hankins, 
44 Philippine 87. 

[ce] In Porto Rico the rule is othi= 
erwise under statute, and the buyer 
may rescind within six months _ be- 
cause of latent defects. Dionisi v. 
Canals, 5 Porto Rico Fed. 236. 


39. Warranties of fitmess in sale 
of automobiles or motor trucks see 
Motor Vehicles §§ 321, 331. 

40. U. S.—Kelloge Bridge Co. v. 
eeuton, 110° UO. S.°108; 3 SCt 537,28 
L. ed. 86; Bagley v. General Fire Ex- 
tinguisher Co., 150 Fed. 284, 80 CCA 
172; Davis Calyx Drill Co. v. Mallory, 
137 Hed. $32, 69 CCA. 662, 69: sURA 
973; Nashua ‘Iron, ete., Co. v. Brush, 


91 Fed. 213, 33 CCA 456; Dawes v. 
Peebles, 6 Fed. 856; Cunningham 
v. Hall, 6 F. Cas. No. 3,482, 1 Sprague 
404. 


Ala.—Gorman-Gammill Seed, etc., 
Co. y. Carlisle, 220 Ala. 116, 124 S 
288; Snow v. Schomacker Mfg. Co:; 
69 Ala. 111, 44 AmR 509. 


Ark.—Western Cabinet, etc, Mfg. 
Co. v. Davis, 121 Ark. 370, 181 SW 
273; Main v. Dearing, 73 Ark. .470, 
84 SW 640; Curtis, etc., Mfg. Co. v. 
Williams, 48 Ark, 325, 3 SW 517. 


Cal.—Bobrick Chemical Co. 
Prest-O-Lite Co., 160 Cal. 209, 116 p 
T47. 

Ill.— American Spiral Pipe Works 
v. Universal Oil Products Co., 220 Ill. 
A. 388; Dravo Doyle Co. v. Sulzberg- 
er, etc., Co., 197 Ill. A. 547; New Idea 
Are Light Co. v. G. C. Renneker Co., 
195 Ill. A. 290; Madsen v. Cordell, 188 
Tl]. A. 564; International Filter Co. 
v. Hartman, 141 Ill. A. 239; Telluride 
Power Transmission Co. v. Crane Co., 
103 Ill. A. 647 [aff 208 Ill. 218, 70 NE 
319]; Murray Iron Works Co. v. De- 
kalb BPlectric Co., 103 Ill. A. 78 [aff 
200 Ill. 186, 65 NE 663); Hallock v. 
Cutler, 71 Ill. A. 471. 


Ind.—Poland v. Miller, 95 Ind. 387, 
48 AmR 730; Robinson Mach. Works 
vy. Chandier, 56 Ind. 575; Brenton vy. 
Davis, 8 Blackf. 317, 44 AmD 769; 
Crane v. Lord, Wils. 263; Merchants’ 
Nat. Bank v. Nees, 62 Ind. A. 290, 110 
NE 73, 112 NE 904; Edwards Mfg 
Cow Nis Stoops, 54 Ind. A. 361, 102 Na 
980. 
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a manufacturer 


Towa.—Conkling v. Standard Oil 
Co., 137 Iowa 596, 116 NW 822; Alpha 
Checkrower Co. v. Bradley, 105 Iowa 
537, 75 NW 3869; Blackmore v. Fair- 
banks, 79 Iowa 282, 44 NW 548. 


Kan.—Parkersburg Rig, etc., Co. v. 
Freed Oil, etc., Co., 111 Kan. 37, 205 
P1020. 


Ky.—American Radiator Co. v. Mc- 
Kee, 140 Ky. 105, 1830 SW 977. 


Me.—Downing v. Dearborn, 77 Me. 
457, 1 A 407. 

Md.—Commercial Realty, etc., Co. 
Vey DOrsSey ied.) Mids 1720) iS Amel 0 919)5 
Queen City Glass Co. v. Pittsburg 
Clay Pot Co., 97 Md. 429, 55 A 447; 
Rice v. Forsyth, 41 Md. 389. 

Mass.—West End Mfg. Co. v. P. 
R. Warren Co., 198 Mass. 320, 84 NE 
488; Farrell v. Manhattan Market 
Co., 198 Mass. 271, 84 NE 321, 126 Am 
SR 436, 15 LRANS 884; Leavitt v. 
Fiberloid Co., 196 Mass. 440, 82 NE 
682, 15 LRANS 885;" Hight v. Bacon, 
126 Mass. 10, 30 AmR 639. 


Mich.—Gill v. National Gaslight 
Co., 172 Mich. 295, 187 NW 690; West 
Michigan Furniture Co. v. Diamond 
Glue Co., 127 Mich. 651, 87 NW 92. 


eres ie eae v. Murphee, 31 Miss. 
Mo.—Berger Mfg. Co. v. Crites, 178 
Mo. A. 218, 165 SW 11638. 


Nebr.—Underfeed Stoker Co. v. 
Farmers’ Co-op. Creamery, etc., Co., 
98 Nebr. 377, 152 NW 741; Toledo 
Computing Scale Co, yv. Fredericksen, 
95 Nebr. 689, 146 NW 957. 


N. Y.—In re People, 250 N. Y. 410, 
165 NE 829; Heath Dry Gas Co. v. 
Hurd, 193 N. Y. 255, 86 NE 18; Bier- 
man v. City Mills Co., 151 N. Y. 482, 
45 NE 856, 86 AmSR 635, 37 LRA 
799 [rev 10 Misc. 140, 30 NYS 929]; 
Carleton v. Lumbard, 149 N. Y. 137, 
43 NE 422; Edwards v. New York, 
ete:, R.'Co., 98 N. Y. 245, 50°: AmR 659; 
Gaylord Mfg. Co. v. Allen, 53 N. Y. 
515 [aff 35 N. Y. Super. 571]; Hoe v. 
Sanborn, 21 N. Y. 552, 78 AmD 163; 
Acme Glass Co. v. Woods-Lloyd Co., 
182 App. Div. 538, 170 NYS 448; John 
Turl’s Sons, Inc v. Williams Engi- 
neering, etc., Co., 186 App. Div. 710, 
121 NYS 478; Cooper v. Payne, 108 
App. Div. 118, 98 NYS 69 [rev on 
other grounds 183 N. Y. 334, 78 NE 
1076]; American Forcite Powder Co. 
v. Brady, 4 App. Div. 95, 38 NYS 545 
[app dism 158 N. Y. 692 mem, 53 NE 
1122 mem]; Cram v. Gas Engine, etc., 
Co., 75 Hun 316, 26 NYS 1069; Wil- 
liam Anson Wood Mower, ete., Co. v. 
Thayer, 50’) Hun 56516, 3 NYS 465; 
Maurer v. Bliss, 14 Daly 150, 6 NYSt 
224; East End Amusement Co. v. 
Atmospheric Screen Co., 171 NYS 283; 
Charlotte, etc. R. Co. v. Jesup, 44 
HowPr 447. 


N. C.—Thomas vy. Simpson, 
Cin; 


Oh.—Hauser v. Curran, 8 OhS&CP 
495, 5 OhNP 224. 


Pa.—ZJones, etc., Steel Co. v. Wood, 
249 Pa. 423, 94 A 1067; Philadelphia, 
etc., Coal, etc., Co. v. Hoffman, 1 Pa. 
Cas. 405, 4 A 848; Osborne v. Walley, 
8 Pa. Super. 193; Pennsylvania Forge 
Co., Ine. v. Delaware River Transp. 
Co., 24 Pa. Dist. 1017; Chester Steel 
Castings Co. v. Brownscombe, 7 Kulp 
136; Ulrich v. Stohrer, 12 Phila. 199. 

S. C.—Willcox v. Brazzell, 123 S. C. 
498, 117 SE 208; Robson y. Miller, 
2S. C. 586, 32 AmR 518. 


S. D.—Standard Rope, ete., Co. v. 
Olmen, 13 S. D. 296, 883 NW 271. 
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particular purpose of which he is expressly or im- 
pliedly informed by the buyer, if the buyer relies 
upon the manufacturer’s skill and judgment in fur- 
nishing the goods.4° The implied warranty of fitness 


Tenn.—-Tennessee River Compress 
Co. v. Leeds, 97 Tenn. 574, 37 SW 389; 
Overton v. Phelan, 2 Head 445. 

Tex.—Dunlap Hardware Co. v. E. F. 
Elmberg Co., (Civ. A.) 252 SW 1098 
{aff (Commn. A.) 267 SW 258]; Mis- 
souri, etce., R. Co. v. Interstate Chem- 
ical Co., (Civ. A.) 169 SW 1120; Houk 
v. Berg, (Civ. A.) 105 SW 1176. 


Vt.—Harris v. Waite, 51 Vt. 480, 
31 AmR 694. 


Wis.—J. I. Case Plow Works v. 
Niles, etc., Co., 90 Wis. 590, 68 NW 
1013; Merrill v. Nightingale, 39 Wis. 


247; Leopold v. Van Kirk, 27 Wis. 
152; Ketchum v. Wells, 19 Wis. 25; 
Fisk v. Tank, 12° Wis. 276, 78 AmD 
737; Walton~w. Cody, 1 Wis. 420; Get- 
ty v. Rountree, 2 Pinn. 379, 54 AmD 
138, 2 Chandl. 28. 


Eng.—Jones v. Just, L. R. 3 Q. B. 


197; Randall v. Newson, 2 Q. B. D. 
102; Jones, v.. Bright, 5 Bing./ 533, 16 
ECL 708, 130 Reprint 1167; Brown v. 


EHdgington, 2 M. & G. 279, 40 ECL 601, 
133 Reprint 751; Williamson v. Mac- 
pherson, 6 F. (Ct. Sess.) 863; Shep- 
herd v. Pybus, 3 M. & G. 868, 42 ECL 
452, 133 Reprint 1390; Ollivant v. Bay- 
ley, 5 Q. B. 288, 48 ECL 288, 114 Re- 
print 1257. 


Can.—Canadian Gas Power, etc. v. 
Orr, 46 Can. S. C. 636 [dism app 23 
Ont. L. 616, 2 OntWN 1070, 19 Ont 
WR 235]. 


Alta.—Sawyer, etc., Co. v. Ritchie, 
2 Alta. L. 491, 13 WestLR 89 [app 
ae ee on other grounds 43 Can. S. 

14] 


B. C.—British America Paint Co., 
Ltd voRorh, 220 Bs Cro. 


Ont.—Randall v. Sawyer-Massey 
Co., Ltd., 43 Ont. L. 602; Dominion 
Paper Box Co., Ltd. v. Crown Tailor- 
ing Co., Ltd., 42 Ont. L. 249; Thames 
Canning Co. v. Eckhardt, 34 Ont. L. 
72, 8 OntWN 3895; Alabastine Co., 
v. Canada Producer, 
Ganod FOnt.,oL. "394: 
841, 5 OntWN 723, 17 DomLR 813; 
Canadian Gas Power, etc.” v. Orr, 23 
Ont. L. 616, 19 OntWR 235, 2 OntWN 
1070 [Lapp dism 46 Can. S. Cc. 636]. 


[a] Rule stated.—‘If the buyer 
relied, and under the circumstances 
had reason to rely, on the judgment 
of the seller, who was the manufac- 
turer or maker of the article, the law 
implies a warranty that it is reason- 
ably fit for the use for which it was 
designed, the seller at the time being 
informed of | the purpose to devote it 
to that use.” Kellogg Bridge Co. v. 
Hamilton, 110), U.. S).108,.-116, 3 S@t 
537, 28 L. ed. 86. 


[b] Statement of manufacturer’s 
liability.— ‘Ordinarily, upon sale of a 
chattel, the law implies no warranty 
of quality. But there are exceptions 
to the rule, as well established as the 
rule itself. One of these exceptions 
is where a manufacturer undertakes 
to supply goods manufactured by 
himself, to be used for a particular 
purpose, and the vendee has not had 
the opportunity to inspect the goods. 
In that case the vendee necessarily 
trusts to the judgment and skill of 
the manufacturer, and it is an implied 
term in the contract that he shall fur- 
nish a merchantable article, reason- 
ably fit for the purpose for which it 
is intended.” Curtis, ete., Mfg. Co. 
KY Williams, 48 Ark. 325, 330, 3 SW 

Te 

{c] Under statute providing that 
one who manufactures an article, to 
order, for a particular purpose, war- 
rants it is reasonably fit for the pur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is independent of the manufacturer’s negligence,** 
or of a stipulation for trial and approval by the 
buyer,*? and does not depend upon fraud or lack of 
Even if the particular purpose is not 
known to the manufacturer who is the seller, there is 
an implied warranty that the goods are reasonably 
fit for the purpose for which they are manufactured 
This latter rule is extend- 
ed to dealers in some jurisdictions,*® and this is true 
where the dealer gives a general guaranty of the 
At one time some jurisdictions refused 
to imply such a warranty except in the case of a sell- 


good faith.*3 


and designed to be used.*4 


article.t® 


pose, the warranty became part of 
contract* for the sale of a pump for 
a specified purpose by plaintiff, as 
agent for the manufacturer. Smith- 
Booth-Usher Co. v. Los Angeles Ice, 
net Storage Co., 175 Cal. 136, 165 P 
ov. 

41. Patterson v. Orangeburg Fer- 
tilizer Co., 117 S. C. 140, 108 SE 401. 

42. Hospital Supply Co. v. O’Neill, 
10 Mise. 655, 81 NYS 792 [aff 155 N. 
Y. 634 mem, 49 NE 1098 mem]. 


43. Bastian Bros. Co. v. Regal Doll 
Miz. Co., 133 Mise. 136, 231 NYS 285 
[rev on other grounds 227 App. Div. 
245, 237 NYS 727]. 


44. Ala.—Hodge v. Tufts, 115 Ala. 
366, 22 S 422; Kennebrew v. Southern 
Automatic Electric Shock Mach. Co., 
106 Ala. 377, 17 S 545; Dothan Chero- 
Cola Bottling Co. v. Weeks, 16 Ala. 
A. 639, 80 S 734. 

Ark.—Neal v. West Winfree Tobac- 
co Co., 142 Ark. 505, 219 SW 326; 
Indiana Silo Co. v. Harris, 134 Ark. 
218, 203 SW 581; Bowser v. Kilgore, 
100 Ark. 17, 189 SW 541. 


Mich.—Randall v. J. A. Fay, etc., 
Co., 158 Mich. 630, 123 NW 574. 


Nebr.—Plymouth Cordage Co. v. 
Phelps, 104 Nebr. 64, 175 NW 603. 


N. Y.—Heath Dry Gas Co. v. Hurd, 
193 N. Y. 255, 86 NE 18, 25 LRANS 
160. 

Okl.—Rudolph Wurlitzer 
Allred, 120 Okl. 3, 249 P 724. 

Tex.—Price v. Advance-Rumley 
Thresher Co., (Civ. A.) 264 SW 113. 


Ont.—Alabastine Co.; Ltd. v. Cana- 
da Producer, etc., Co., 30 Ont. L. 394, 
23 OntWR 841, 5 OntWN 723, 17 Dom 
LR 813. 


45. John S. Noel Co. v. Theobald, 
217 Ky. 28, 288 SW 1081. 


46. Hot-N-Kold Corporation v. 
Todd, 105 Cal. A. 718, 288 P 687. 


47. Ala.—F arrow -v. Andrews, 
Ala. 96. 

Ill. Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 NE 723; Arch- 
dale v. Moore, 19 Ill. 565; Misner v. 
Granger, 9 Ill. 69; Dravo Doyle Coa. 
v. Sulzberger, etc., Co., 197 Ill. A. 547; 
Central Commercial Co. v. Lehon Co., 
A SEEA TE OMe ALIS V.. Alured,. «los 
TT Ae Los } 

Md.—Commercial Realty, ete., Co, 
v. Dorsey, 114 Md. 172, 78 A 1099. 


N. Y.—Bartlett v. Hoppock, 34 N. Y. 
118, 88 AmD 428; Merriam Paper Co. 
vy. New York Market Gardeners’ As- 
soc., 58 Misc. 236, 108 NYS 1088. 
See Cram v. Gas Engine, etc., Co., 75 
Hun 316, 26 NYS 1069 (holding “that 
where a manufacturer contracts to 
supply an article which he manufac- 
tures which is to be applied to a par- 
ticular purpose, and where the buyer 
has no knowledge of the article, but 
necessarily trusts to the judgment 
and skill of the manufacturer, there 
is an implied warranty that it shall 
be reasonably fit for the purpose for 
which it is to be applied. This is the 
extent to which the authorities go’’). 


Wash.—-Hurley-Mason Co. v. Steb- 
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bins, etc., 79 Wash. 366, 140 P 381, 
LRA1915B 1131, AnnCasl1916B 948. 
But see Tacoma Coal Co. v. Bradley, 
2 Wash, 600, 27 P 454, 26 AmSR 890 
(where the buyer wrote the seller 
telling him he must have the best 
fire brick to build coke ovens, and 
brick were used, the seller was held 
neces on an express warranty of fit- 
ness). 


48. Hurley-Mason Co. v. Stebbins, 
ete., 79 Wash. 366,140) P 381, LRA 
1915B 1131, AnnCas1916A 948. 

49. See infra §§ 730-732. 

50. U. S.—Tampa_ Shipbuilding, 
etc., Co. v. General Constr. Co., 43 F. 
(2d) 809; Davenport Ladder Co. v. 
Edward Hines Lumber Co., 43 F. 
(2a) 63; American Mine Equipment 
Co. v. Butler Cons. Coal Co., 41 F. (2d) 
217; Barrett Co. v. Panther Rubber 
Mfe. Co. 240 BWa (2d) 4329 aDunbar 
Bros. Co. v. Consolidated Iron-Steel 
Mfg. Co., 23 EF. (2d) 416 [certiorari 
den 277 U. S. 588 mem, 48 SCt 560 
mem, 72 L. ed. 1007 mem]; Maritime 
Trading Co. v. J. M. Preston Co., 20 
ES Cad); 2155" inen Thread Cov 
Shaw, 9 F. (2d) 17 [aff sub nom. The 
Sam & Priscilla, 275 Fed. 937]; Her- 
cules Powder Co. v. Rich, 3 F. (2d) 
12 [certiorari den 268 U. S. 692 mem, 
45 SCt 511 mem, 69 L. ed. 1160 mem]; 
The Sam & Priscilla, 275 Fed. 937 [aff 
sub nom. Linen Thread Co. v. Shaw, 
9 F. (2d) 17]; The St. S. Angelo Toso, 
271 Fed. 245; Marmet Coal Co. v. 
People’s Coal Co., 226 Fed. 646, 141 
CCA 402; Kansas City Bolt, ete., Co. 
v. Rodd, 220 Fed. 750, 136 CCA 356; 
Excelsior Coal Co. v. Gildersleeve, 160 
Fed. 47, 87 CCA 202. 


Colo.—Lorraine Mfg. Co. v. Allen 
Mies (Com {Color 56234 e055" 
Thomson vy. Colorado Portland Ce- 
ment Co., 64 Colo. 156, 170 P 949. 


Conn.—Truslow v. Diamond Bot- 
tling Corp., 112 Conn. 181, 151 A 492, 
71 ALR 1142; Dwyer v. Redmond, 
100 Conn. 398, 124 A 7. 


Del.—Warrington v. Reese, 30 Del. 
390; e108) AL 33e Varginia, Kid) Colav: 
New Castle Leather Co., 27 Del. 511, 
89 A 367; Doylestown Agricultural 
Co. v. Ewing, 25 Del. 421, 79 A 212. 


D. C.—Armour yv._ Gundersheimer, 
23 App. 210. 


Fla.—Berger v. Berger, 76 Fla. 503, 
80 S 296. 


Ga.—Bentley v. Rice, 27 Ga. A. 816, 
110 SE 26. See Wells v. Gress, 118 
Ga. 566, 45 SE 418 (holding that ina 
suit for breach of warranty, it is not 
error to charge under a statute that 
in ordinary sales there is an implied 
warranty that the article sold is suit- 
able for the use intended); Williams 


'v. Wylly, 45 Ga. 580 (to same effect). 


Hawaii.—Hegarty v. Snow, 1 Ha- 
waii 198. 

Ida.—Barnett v. Hagan, 18 Ida. 104, 
108 P 743. 

Ill.— Mandel v. Mulney, 230 Ill. A. 
588; Sparks v. Knecht, 221 Ill. A. 601; 
J. P. Seeburg Piano Co. v. Lindner, 
221 Ill. A. 94; American Spiral Pipe 
Works v. Universal Oil Products Co., 
220 Ill. A. 383. 
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er who was a manufacturer or producer*’ and re- 
quired only fair dealing and good faith on the part 
of an ordinary dealer.*® 
Uniform Sales Act in many of the states,*® however, 
the universal rule is that whether or not the seller 
is a manufacturer or producer an implied warranty 
of fitness for a particular purpose will arise if the 
goods are purchased for a particular purpose which 
is known to the seller, expressly or by implication, 
and the buyer relies upon the skill and judgment of 
the seller to furnish such goods.°° 


Secondhand goods. 


Since the adoption of the 


Generally there is no implied 


Ind.—J. F. Darmody Co. v. Moss, 
86 Ind. A. 426, 158 NE 489; Byram 
Kdy, Cor we Morstertnic nd pAaome, 
127 NE 835; Oil-Well Supply Co. v. 
Priddy, 41 Ind. A. 200, 88 NE 623; 
Fitzmaurice vy. Puterbaugh, 17 Ind. 
A. 318, 45 NE 524; Zimmerman v. 
Druecker, 15 Ind. A. 512, 44 NE 557; 
Merchants’, ete., Sav. Bank v. Fraze, 
ease A. 161, 36 NE 378, 53 AmSR 
341. 

Ilowa.—Trousdale v. Burkhardt, 207 
Iowa 1133, 224 NW 138; Petersen v. 
Dreher, 196 Iowa 178, 194 NW 53; 
B. F. Sturtevant Co. v. Le Mars Gas 
Co., 188 Iowa 584, 176 NW 338; George 
E. Pew Co. v. Karley & Titsenor, 168 
Iowa 170, 150 NW 12, LRA1916A 469; 
Loxtercamp v. Lininger Impl. Co., 
147 Iowa 29, 125 NW 830, 33 LRANS 
501; Redhead v. Wyoming Cattle Inv. 
Co., 126 Iowa 410, 102 NW 144. 


Kan.—Burgner-Bowman Lumber 
Co. v. McCord-Kistler Mercantile Co., 
114 Kan. 10, 216 P 815, 35 ALR 242; 
Bowser v. Bathurst, 91 Kan. 611, 138 
PMSSS. : 

Ky.—Louisville Grinding & Mach. 
Co. v. Southern Oil, etc., Co., 230 Ky. 
89, £8 Siw (2d)! © 8% TI. Bs eColthCo. 
v. Carrier, 227 Ky. 754, 14 SW (2d) 
170; J. B. Colt Co. vi. Reeves, 222° Ky... 
691, 2 SW (2d) 387; Duncan v. Dean, 
205 Ky. 470, 266 SW 20; Cumber- 
land Grocery Co. v. Harwood-Barley 
Mfg. Co., 184 Ky. 70, 211 SW 409; 
Glover Mach. Works v. Cooke-Jellico 
Coal Co,.; Wisi Ky. 675. ode Sweets 
International Harvester Co. v. Porter, 
160 Ky. 509, 169 SW 993; Internation- 
al Harvester Co. v. Bean, 159 Ky. 842, 
169 SW 549; Marbury Lumber Co. v. 
Stearns Mfg. Co., 107 SW 200, 32 Ky 
L 739; Miller v. Gaither, 3 Bush 152. 
See Paducah Hosiery Mills v. Proctor, 
aA an 806, 276 SW 803 (recognizing 
rule). 


La.—Jackson v. Breard Motor Co., 
167: La. 857, 120 S 478; Crawford 
v. Abbott Auto Co., 157 La. 59, 101 
S 871; Fee v. Centell, 52 La. Ann. 
1957, 28 S 279; Stracener v. Nunally 
Bros. Motor Co., 11 La. A. 541; Stew- 
art v. Scott, 6 La. A. 744; Diamond 
Music Co. v. Lamazon, 5 La. A. 113; 
Borden Aicklen Auto Supply Co. v. 
Mid City, 4 La. A. 489; Bohanon v. 
Streart, 4 La. A. 150. 


Me.—Philbrick v. Kendall, 111 Me. 
198, 88 A 540. 


Mada.—Hercules Powder Co. v. Harry 
T. Campbell Sons Co., 156 Md. 346, 
144 A 510, 62 ALR 1497; Luria v. 
Klaff, 139 Md. 586, 115 A 849; Rob- 
inson v. Barteldes Seed Co., 139 Mad. 
486, 115 A 757. 


Mass.—Grace v. National Wholesale 
Grocery Co., 251 Mass. 251, 146 NE 
908; Ireland v. Louis K. Liggett Co., 
243 Mass. 243, 1837 NE 371; John Serv- 
ice, Inc. vy. Goodnow-Pearson Co., 242 
Mass. 594, 136 NE 628, 29 ALR 1513; 
Flynn v. Bedell Co., 242 Mass. 450, 
136 NE 252, 27 ALR 1504. 


. Mich.—Burkett v. Oil Automatic 
Heating Corp., 241 Mich. 634, 217 NW 
897; Dunn Road Mach. Co. v. Charle- 
voix Abstract, etc., Co., 247 Mich. 398, 
225 NW 592, 64 ALR 947; Buick Mo- 
tor Co. v. Reid Mfg. Co., 150 Mich. 
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118, 113 NW 591; Little v. Van Syckle, 
115 Mich. 480, 73 NW 554. 

Minn.—Bekkevold v. Potts, 173 
Minn. 87, 216 NW 790, 59 ALR 1164; 
Breen v. Moran, 51 Minn. 525, 53 NW 
755; Cosgrove v. Bennett, 32 Minn. 
371, 20 NW 359. 

Miss.—Lumbermen’s Supply Co. v. 
Poplarville Sawmill Co., 117 Miss. 274, 
78 S 157. 


Mo.—London Guarantee, ete., Co., 
Ltd. v. Strait Scale Co., 322 Mo. 502, 
15 SW (2d) 766; Busch, etc., Paint 


Co. v. Woermann Constr. Co., 310 Mo. 
419, 276 SW 614; Hunter v. Waterloo 
Gas Engine Co., 260 SW 970;. Eisen- 
barger v. Wilhite, (A.) 238 SW 159; 
Lindsborg Milling, etc., Co. v. Dan- 
zero, 189 Mo. A. 154, 174 Sw. 459; 
Laumeier v. Dolph, 145 Mo. A. 78, 130 
Sw 360; Kenyon Printing, etc., Co. 
v. Barnsley Bros. Cutlery Co., 143 Mo. 
A. 518, 127: SW 666; Ferguson Impl. 
Co. v. Parmer, 128 Mo. A. 300, 107 
SW 469; Moore v. Koger, 113 Mo. A. 
423, 87 SW 602; Beck, ete., Iron Co. 
v. Holbeck, 109 Mo. A. 179, 82 SW 
1128; Skinner v. E. F. Kerwin Orna- 
mental Glass Co., 103 Mo. A. 650, 77 
SW 1011; Aultman v. Hunter, 82 Mo. 
A. 632; St. Louis Brewing Assoc. v. 
McEnroe, 80 Mo. A. 429; Lee v. J. B. 
Sickles Saddlery Co., 38 Mo. A. 201. 

Nebr.—Oxygenator Co. v. Johnson, 
OPINED NOtL, lbw INW 3339) SRY): 
Gilerest Lumber Co. v. Wilson, 84 
Nebr. 583, 121 NW 989; Omaha Coal, 
Be Co. v. Fay, 37 Nebr. 68, 55 NW 

N. Y.—Bowser v. McCormack, 230 
App. Div. 303, 243 NYS 442; Wasser- 
stronr) ys Cohen, 165 App: “Div...174, 
150 NYS 688; Bastian Bros. Co. v. 
Regal Doll Mfg. Co., 133 Misc. 136, 
231 NYS 285 [rev ‘on other grounds, 
227 App. Div. 245, 237 NYS 727]; Oet- 
jen v. Whitehea'd Metal Products Co., 
126 Misc. 369, 213 NYS 600; Marx v. 
Locomobile Co., 83 Misc. 468, 144 NYS 
937; G. B. Shearer Co. v. Kakoulis, 
144 NYS 1077. 


N. C.—Swift v. Aydlett, 192 N. C. 
330, 1385 SE 141; Poovey v. Interna- 
tional Sugar Feed Number Two Co., 
191 N. C. 722, 133 SE 12; Standard 
Sand, etc., Corp. v. McClay, LOIS INEEC: 
313, 131 SE 754; A. B. Farquhar Co. 
Vv. ‘Hardy Hardware Co; 174 ONGC: 
369, 93 SE 922. 


N. D.—Northwestern Engineering 
Co. v. Gjellefald-Chapman Constr. Co., 
5 ON. Ds 000, 222 NW, 621;  “Allis- 
G@halmers Co. v. Frank, 57 N. D. 295, 
220 SNIW) i; Minneapolis Steel, etc., 
Cox Vv. Casey Land Agency, 51 N. D. 
832, 201 NW 172; Dyer v. Bauer, 48 
N. D. 396, 184 NW 809; Ward v. 
Valker, 44 ’N. D. 598, 176 "NW 129. 


Oh.— Byers v. Chapin, 28 Oh. St. 
300; Oil Well Supply Co. v. Davidson, 
28 Oh. Cir. Ct. 731 [aff 75 Oh. St. 611, 
80 NE 1130]; Eagle Printing Ink Co. 
v. West Carrollton Parchment Co., 32 
Oh. A. 4438, 168 NE 153; Sharpsville 
Boiler Works Co. v. Queen City Pe- 
troleum Products Co., 23 Oh. A. 319, 
156 NE 149. 

Okl.—Ransom v. Robinson Parker 
Co. 120 OKly 17; 250 BP 1nd; Northern 
Impl., etc., Co. v. Turner-Clinton Co., 
117 Okl. 136, 245 P 646; Wood v. Val 
Blatz Brewing Co., 112 Okl. 119, 240 
Pea: 

Or.—Gary Coast Agency v. Lawrey, 
102 Or. 623, 201 P 214;”° Bouchet v. 
Oregon Motor Car GOs; 78 Or. 230, 152 


P 888; Lenz v. Blake, 44 Or. 569, 76 
P 356. 

Pa.—Wright v. General Carbonic 
Com Zils Par 8o2,0UL47 Ay bts Griffin iv. 


Metal Product Co., 264 Pa. 254, 107 


A is Porta Carbon eiron, (COW Vv. 
Groves, 68 Pa. 148; Farr v. Zeno, 81 
Pa. Super. 599; Shute v. Levin, 66 


Pa. Super. 67; McCormick Harvesting 
Mach. Co. v."Nicholson, iM Ba. Super. 
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188. 

R. I.—Lampman-Werts Corp. v. Ol- 
neyville Coal, etce., Co., 49 R. f. 70, 
140 A 6; Keenan v. Cherry, 47 R. I. 
Ld ep lsdi AW S09" 

S. D.—Lee v. Cohrt, 232 NW 900. 


Tenn.—Arco Co. v. Garner, 143 
Tenn. 262, 227 SW 1025; Overton v. 
Phelan, 2 Head 445. 


Tex.—Jones v. George, 61 Tex. 345, 
48 AmR 280; Turner v. Shackelford, 
(Commn. A.) 288 SW 815 [rev (Civ. 
A.) 283 SW’ 546]; Fulwiler v. Law- 
rence, (Civ. A.) 7 SW (2d) 636; Nor- 
vell-Wilder Hardware Co. v. MeCam- 
ey, (Civ. A.) 290 SW 772; Detroit 
Automatic Scale Co. v. G. B. R. Smith 
Milling Co., (Civ. A.) 217 SW 198; 
Buffalo Pitts Co. v. Alderdice, (Civ. 
A.) 177 SW 1044; A. S. Cameron Steam 
Pump Works v. Lubbock Light, etc., 
Co., (Civ. A.) 167 SW 256; Needham 
ve Dial, 4 Tex. Civ. A. 141, 23 SW 


Vt.—Beals v. Olmstead, 24 Vt. 114, 
58 AmD 150. 


Va.—Universal Motor Co. v. Snow, 
149 Va. 690, 140 SH 653, 59 ALR 1174; 
Latham v. Powell, 127 Va. 382, 1038 
SE 638; Standard Paint Co. v. Vietor, 
120 Va. 595, 91 SE 752; Gerst v. Jones, 
32 Gratt. (73 Va:) 518, 34 AmR 773. 


Wash.—Long v. Five-Hundred Co., 
123 Wash. 347, 212 P 559; Little Co. 
v. Fynboh, 120 Wash. 595, 207 P 1064, 
211 P 766; U.S. Cast Iron Pipe, etce., 
Co. v. Ellis, 117 Wash. 601, 201 P 900; 
Hausken vy. Hodson-Feenaughty Co., 
109 Wash. 606, 187 P 319. 


W. Va.—Guyandotte Coal Co. v. Vir- 
ginian Hlectric, etc., Works, 94 W. Va. 
$00, 118 SE 512; Schaffner v. Nation- 
af oueely, Co, 7380) Wee Via. 11 92) SE 
580. 


Wis.—Ketchum v. Wells, 19 Wis. 
25; Fisk v. Tank, 12 Wis. 276, 78 Am 
Dy T2720, Getty sv. Rountree, 29 Binns 
379, 54 AmD 1388, 2 Chandl. 28. 


Eng.—Manchester Liners, Ltd. v. 
Rea, Ltd., [1922] 2 A. C. 74; Preist v. 
Last, [1903] 2 K. B. 148; Macfarlane 
Vile Taylor ei Re Lee, Bis Sere 2465 
Wallis’ v. Russell; [1902] -2 Ir. 585; 
Wilson v. Dunville, L. R. 4 Ir. 249; 
Jones v. Bright, 5 Bing: 533, 15 ECL 
708, 130 Reprint 1167; Randail v. 
Newson, 2 Q. B. D. 102; Walls v. Cen- 
taur Co, 126-L.9D.. Rep. INS Se cae 
Crichton v« Love, [1908] S. C. 818. 
See Gray v. Cox, 4 B. & C. 108, 10 ECL 
502, 107 Reprint 999, 1 °C. & BP. 184, 12 
ECL 115, 171 Reprint 1154 (recogniz- 
ing rule). 

Can.—Canadian Gas Power, ete. v. 
Orr, 46. Can: S. C.636 [dism app 23 
Ont. L. 616, 2 OntWN 1070, 19 OntWR 
235]. 

Alta.—McNeill v. Motor Service Co., 
[1929] 1 DomLR 594;' Canadian Fair- 
banks Morse Co. v. Teightmeyer, 16 
Altar ao. 6 

Ont.—Dominion Paper Box Co., Ltd. 
v. Crown Tailoring Co., Ltd., 42 Ont. 
L. 249; Wood v. Anderson, 33 Ont. L. 
143, 7 OntWN 731; Alabastine Co., Ltd. 
v. Canada Producer, etc., Co., 30 Ont. 
L. 394, 28 OntWR 841, 5 OntWN 123, 
17 DomLR 818; Canadian Gas Power, 
ete. v. Orr, 23 Ont. L. 616, 19 OntWR 
235, 2 OntWN 1070 [app dism 46 Can. 
Sy 1G: 1636150 .rompton., etc, ~ loom 
Works v. Hoffmann, 5 Ont. L. 554; Hor- 
rocks v. Signal Motor Truck Co., 16 
OntWN 132; Advance Rumely 
Thresher Co. v. Lester, [1927] 1 Dom 


LR 502. See Re Sarnia Metal Prod- 
ucts Co., 18 OntWN 98 (recognizing 
rule). 


Sask.—Marshall v. Ryan Motors, 
Ltd., 15 Sask. L. 118, 65 DomLR 742, 
[1922] 1 WestWkly 364. 

Newfoundl.—Spencer v. Newfound- 
land Clothing Co., 9 Newfoundl. 505. 


See Western Union Tel. Co. v. Jack- 
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son Lumber Co., 187 Ala. 629, 65 S 962 
(recognizing rule). 

[a] Rule inapplicable to materials 
furnished under contract for repairs 
to machinery, so as to make contrac- 
tor liable for latent defects. Sterling 
Engine Works, Ltd. v. Red Deer Lum- 
ber Co., Ltd., 30 Man. 345. 


[b] Not affected by absence of ex- 
press warranty.—A rule of the so- 
ciety that ‘no warranties are given 
with the goods sold by the society, 
except on the written authority of one 
of the managing directors or the as- 
sistant manager,’ did not exclude 
from the contract of sale the implied 
warranty that goods sold for a par- 
ticular purpose are reasonably fit for 
such purpose. Clarke v. Army, etc., 
Co-Op. Soc., Ltd., [1903] 1 K, B. 155. 


[c] Where repairs required.— 
Where the seller does not expressly 
refuse to warrant, but points out pa- 
tent defects, and states how they may 
be repaired, there is an implied war- 
ranty that when those repairs are 
made the machine will be fit for the 
purposes for which he knows it to 
be intended. Cochran vy. Jones, 85 Ga. 
678, 11 SE 811. 

{d] Organ producing discord.—J. 
P. Seeburg Piano Company v. Lind- 
ner, 221 Ill. A. 94. f 

[e] Insufficient application of 
weed killer.—On sale of preparation 
to destroy grass and weeds, there was 
no implied warranty that one appli- 
cation would suffice. Missouri, etc., 
Ry. Co. v. Interstate Chemical Cor; 
(Tex. Civ. A.) 169 SW 1120. 


[f] Fitness for certain time.— 
Where the seller of flux blocks for a 
glass furnace knew that the furnace 
would be continuously used for ten 
months, and that interruption would 
cause damage and loss, there was a 
basis for implying warranty for the 
specific time, although ordinarily an 
express warranty as to time should be 
exacted. Acme Glass Co. v. Woods- 
ree Co., 182 App. Div. 538, 170 NYS 

{g] Under statute a sale of a plow 
by one not the dealer or maker does 
not give rise to an implied warranty 
of its fitness for breaking sod. Jones 
v. Armstrong, 50 Mont. 168, 145 P 949. 


[h] Picking of olives.—A contract 
to purchase a crop of olives reaching 
maturity, fixing the price at one hun- 
‘dred ten dollars per ton on cars, less 
fifty-five dollars per ton on four tons 
as oil olives, and providing that the 
olives are to be picked in a careful 
manner for ripe pickling olives, does 
not import a warranty that the pick- 
ling olives shall be suitable for that 
purpose. Carpenter v. Gregan, 18 
Cal,cA. 505, 123) PY 538: 


[i] Quality of boxes as fitness.— 
An express warranty that boxes 
would be dry was of fitness as well as 
quality, where they must be dry to be 
fit. North Alaska Salmon Co. v. 
Mobbs, 159 Cal. 380; 113) P 870120) 
27, 35 LRANS 501. 


[i] Warranty of fitness same as 
quality.—There is no distinction be- 
tween an implied warranty of quality 
of goods sold and an implied war- 
ranty of fitness for a particular pur- 
pose, since the fitness of an article 
for the intended purpose depends on 
its possessing particular qualities. 
Michigan Pipe Co. v. Sullivan County 


Water Co., 190 Ind. 14, 127 NE 768, 
129 NE 5. 
[k] Soda water bottles returnable. 


—The defendant, a manufacturer of 
mineral waters, supplied the plaintiff 
with mineral water in bottles for sale 
in a small general shop kept by her, 
which bottles were returnable to the 
defendant when empty, and while the 
plaintiff was replacing in its case a 
bottle supplied by the defendant, the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 719-720] 


warranty of fitness in the sale of secondhand arti- 


eles.°1 


Express warranty. There may be an express war- 
ranty of fitness,°? as in case of a representation by 
the seller of fitness for a particular purpose upon 


which the buyer relies in buying.** 


fitness for the purpose is a specific warranty of qual- 
ity, and is broken no matter what the general quality 
may be, if the article is not in fact suitable for the 
A warranty in general terms 
that an article is suitable for gerienal purposes is 
not a warranty that it is suitable ‘for any special pur- 
pose,®® and a guaranty of an article against defects 
and breakage of defective material is not a warranty 


purpose specified.** 


of fitness for an intended use.°® 
[§ 720] bb. Knowledge of Seller 


bottle, being defective, burst, and in- 
jured the plaintiff; and it was held 
that, notwithstanding the special pro- 
vision that the bottles were returna- 
ble, the bottles were ‘‘supplied under 
a contract of sale’ and therefore there 
was dn implied warranty that the 
bottles should be reasonably fit for 
the purpose for which they were sup- 
plied, and as, in fact, this bottle was 
not reasonably fit for that purpose, 
the defendant was liable to the plain- 
tiff for the injuries sustained by her. 
2 epee View harsh, 19 201i Ke. AB: 


51. Hysko v. Morawski, 230 Mich. 


221, 202 NW 923 
52. See cases infra this section. 


53. Clark Lumber Co. vy. Kelley, 
amacanni2sp,. 2a Tal 


[a] Representations in catalogue. 
—Representations in a catalogue 
which the seller furnished the sales 
agency as to fitness of wire rope for 
logging purposes constituted express 
warranties, where the purchaser 
bought in reliance thereon. A. Les- 
chen, eles Rope Co. v. Case Shingle, 
etc., Co., 152 Wash. 37, 276 P 892. 


[b] Guaranty to refill if heat bags 
and bottles failed to produce heat for 
three and five years respectively was 
held to express reasonable fitness for 
warming purposes. Burke y. Instant 
Heat Co., 236 Ill. A. 275. 


54. Sims v. Howell, 
O. H. Jewell Filter Co. 
Tll. A. 246 [aff 200 Ill: 382, 65 NE 
698]; Van Pub. Co. v. Westinghouse, 
42 App: Div. 121, 76 NYS 840; . Do- 
minion Iron, ete., Co. v. Dominion 
Coal Cos 43 Ne Soe, 


[a] Sale of heater.—A contract to 
furnish and put up a furnace in de- 
fendant’s house, which provided that 
plaintiff would complete it “ready for 
use,’ and contained a specific guar- 
anty of heating capacity, and stated 
that, on notice of its failure to prop- 
erly heat the house, plaintiff would 
have an option to make it heat prop- 
erly or remove it, embodies an ex- 
press warranty that it would be suit- 
able for heating the house, so that 
if it fails to heat as specified, and 
emits gas in great quantities, and 
plaintiff attempts to fix it, but fails, 
and defendant refuses to accept it, 
the contract price cannot be recov- 
ered. Fuller-Warren Co. v. Shurts, 
95 Wis. 606, 70 NW 683. 


{b] Scope of warranty of mowing 
machine.—In an action on a promis- 
sory note where the defense was 
breach of warranty in the sale of a 
mowing machine for which the note 
was given, and defendant testified 
that the machine was warranted to 
cut “ordinary” grass, and that it 
worked all right, except that it would 
not cut “wire” grass, but there was 
no evidence that ‘wire’ grass was 
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49 Ga. 620; 
ve Kirk’ 102 
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Buyer.®’ There is no general implication of warran- 


ty that the goods sold are fit for the particular pur- 


A warranty of 


pose for which they are purchased if the seller is not 
informed of such purpose,°*® but the wants and needs 
of the buyer must be disclosed ;°° so if the buyer does 
not inform the seller of any particular use he expects 
to make of the article there is no implied warranty of 
fitness for any particular purpose.®° 
the purpose should, then, be specific.°+ However, the 
circumstances of the case may apprise the seller of 
such purpose,®?' as where the article is adapted to 
a single purpose®* or the seller may be informed 
through his agent,°* as the doctrine of implied war- 
ranty of fitness is said to rest upon the presumed 


A statement of 


superior knowledge of the seller®? and cannot pre- 


and Reliance by 


“ordinary” grass, a verdict for de- 
fendant should be set aside. Min- 
neapolis Harvester Works v. Hedges, 
11 Nebr. 46, 7 NW 581. 

55. Reeves v. Byers, 155 Ind. 535, 
58 NE 713; Edwards v. Collson, 5 
Lans. (N. Y.) 324. 

56. Hart-Kraft Motor Co. v. In- 
dianapolis Motor Car Co., 183 
311, 109, NE 39; Wittle v. Widener, 
(Mo. A.) 32 SW (2d) 116. 

57. Requirement of knowledge by 
seller of purpose under Uniform Sales 
Act see infra § 731. 


58. Ala.—Perry  v. 
Ala. 648. 


Ill.—Titley v. Enterprise Stone Co., 
127 Ill. 457, 20 NE 71. 


Ind.—Humphreys _ v. 
Blackf. 516. 


Iowa.—Burnett v. 
Iowa 575, 92 NW 678. 


Mich.—Talbot Paving Co. v. Gor- 


Johnston, 59 


Comline, 8 


Hensley, 118 


man, 103 Mich. 403, 61 NW 655, 27 
LRA 96. 
N. Y.—Bonwit v. Kinlen, 165 App. 


Div. 351, 150 NYS 966 [rev 85 Misc. 
62, 147 NYS 54]. 

N. C.—Dickson v. Jordan, 33 N. C. 
166, 53 AmD 403. 


Pa.—Sellers v. Stevenson, 
262, 29 A 715. 


Wis.—Rollins v. 
ete, 1Coe 
Williams v. Slaughter, 


163 Pa. 


Northern Land, 
134 Wis. 447, 114 NW 819; 
3 Wis. 347. 


Eng.—Jones vy. Padgett, 24 Q. B. 
Tim '65,0); 
59, Standard: -RicemCo,* Var: ot. 


Warren Co., 262 Mass. 261, 159 NE 
508; Aronowitz v. F. W. Woolworth 
Co., <134 Misc. 272, 236. NeS, 133; 
Marquez v. Abarca, 28 Porto Rico 320. 


60. Glover Mach. Works v. Cooke- 
Jellico Coal Co., 173 Ky. 675, 191 SW 
516; Gonter v. Klaber, 67 Wash. 84, 
120 P 538; Buffalo Collieries Co. v. 
Indian Run Coal Co., 73 W. Va. 665, 
81 SE 1055. 

61. See Morris v. Bradley Fertili- 
zer Co., 64 Fed. 55, 12 CCA 34 (hold- 
ing statements of the purpose for 
which a chattel is to be used, not 
specific in detail, and not accom- 
panied by reliance on the seller’s 
judgment, are insufficient to raise an 
implied warranty of fitness). 


62. See cases infra this section. 


[a] Coal ordered for bunkering of 
ships is a statement of the purpose 
and reliance such as to give rise to 
an implied warranty of fitness, Gil- 
lespie v. Cheney, [1896] 2 Q. B. 59. 


[b] Cement for concrete.—A con- 
tract providing for the sale of cement 
to be used in building a throttle dam 
and appurtenances sufficiently ap- 
prised the seller that the cement was 
to be used for making concrete. 
Thomson y. Colorado Portland Ce- 


ie: i that the plumbago was to be used in 


vail where such superiority of knowledge presum- 


ment Co., 64 Colo. 156, 170 P 949. 


{c] Seller’s knowledge of other 
purposes of buyer.—In an action to 
recover the price of plumbago sold 
and delivered, no implied warranty 
arises from the knowledge of the 
seller of the use to which the ma- 
terial was to be applied, where it 
appears that the seller did not know 


the manufacture of crucibles, al- 
though he had general »knowledge 
that defendants were in that busi- 
ness, but that they also sold plum- 
bago when it did not suit their pur- 


pose. Walker v. Taylor, 19 Pa. Su- 
per. 39. 
[d]. “Certified” not sufficient to 


charge bottle maker.—VWhere a milk 
company sterilized bottles by a spe- 
cial method with commercial soda, 
the seller of the bottles, having deliv- 
ered bottles corresponding in shape 
and finish with the sample bottle, 
was not liable for a breach of war- 
ranty because’ such sterilization 
spotted the bottles, where the seller 
had no knowledge of the method by 
which the buyer sterilized its bot- 
tles; the use of the word “certified” 
as part of the milk company’s name 
being insufficient to charge the sell- 


er with knowledge thereof. Travis 
Glass Co. v. Robbins, 46 Cal. A. 239,. 
139 P 142; 

[e] Denial of  seller’s special. 


knowledge.—In an action for breach 
of warranty in the sale of an article 
for a particular purpose, an instruc-- 
tion that if the seller was a dealer 
in the article purchased, and the 
buyer relied on his judgment and 
skill, there was an implied warranty, 
is erroneous, in view of the fact that 
the seller had testified that he told 
the buyer that he had no .personal 
knowledge of the article purchased. 


Englenardt v. Clanton, 83 Ala. 336, 
S 680. 
63. Keenan vy. Cherry, 47 R. I. 125, 


131 A 309. 


[a] Hot-water bottle—Where a 
hot-water bottle which is prima facie 
applicable to one purpose only is sold 
by its ordinary recognized descrip- 
tion, then, inasmuch as there is a 
sale for a particular purpose which 
is understood by both the buyer and 
the seller, the fact that the buyer 
does not make known to the seller 
the particular purpose for which the 
article is required, otherwise than by 
the ordinary description of the arti- 
cle, does not exclude the contract of 
sale from the operation of Sale of 
Goods Act (1893) § 14 subs 1, and 
prevent the implication of a warran- 
ty that the article is reasonably fit 


for the purpose in question. Preist 
Vv. Juast, P1903) 2) Ki, Bl 4s. 
64 Fulwiler v. Lawrence, (Tex. 


Civ. A.) 7 SW (2d) 636. 


65. Berger Mfg. Co. v. Crites, 178 
Mo. A. 218, 165 SW 11638, 1166. 
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ably does not exist.°® 


a particular purpose.*? 


[a] Manufacturer, with superior 
knowledge, contracting to make cel- 
luloid shells for dolls’ eyes, is re- 
sponsible for resulting loss by un- 
fitness of the completed shell for the 
purpose intended. Bastian Bros. Co. 
v. Regal Doll Mfg. Co., 133 Misc. 136, 
231 NYS 285 [rev on other grounds 
227 App. Div. 245, 237 NYS 727]. 


[b] Seller’s actual knowledge may 
be immaterial where such seller is 
deemed to be skilled in furnishing 
the articles, as in the installation of 
machinery. Bird Vis Guarantee 
Constr. Co., 295 Fed. 451. 


66. Berger Mfg. Co. v. Crites, 178 
Mo. A. 218, 165 SW 1163. 


[a] Superior knowledge cf buyer. 
—Where plaintiff agreed to manufac- 
ture for defendant certain hollow 
metallic cylinders warranted to “fin- 
ish sound,’ and it appeared that de- 
fendant knew more of the purpose 
for which the cylinders were intend- 
ed than plaintiff did, there was no 
implied warranty that they should 
be suitable for the use intended. H. 
H. Franklin Mfg. Co. v. Lamson, etc., 
Mfg. Co., 


67. Keenan v. Cherry, 47 R. I. 125, 
TSiRAL 3.09% 


{a] Purchase of food.—The mere 
purchase by a customer from a re- 
tail dealer in foods of an article ordi- 
narily used for human consumption, 
by implication, makes known to the 
_ Seller the purposes for which the ar- 
ticle is required. Rinaldi v. Mohican 
Co., 225 N. Y. 70, 121 NE 471; Arono- 
witz v. F. W. Woolworth Co., 134 
Mise. 272, 286 NYS 1383; Lieberman 
v. Sheffield Farms-Slawson Decker 
COnmiINnes Li Mise: ood.) LOL Nvis bos. 


68. Requirement of reliance by 
buver upon judgement and skill of 
seller under Uniform Sales Act see 
infra § 731. 

69. U. S.—The St. S. Angelo Toso, 
265 Fed. 783, [aff 271 Fed. 245]; Kan- 
sas. City Bolt, etc., Co. v. Rodd, 220 
Fed. 750, 136 CCA 356. 


Ky.—Foster v. Phillips, 221 Ky. 60, 
297 ESIW 9415" Scott v." Renick, 1B: 
Mon. 63, 35 AmD 177. 


N. Y.—Aronowitz v. F. W. Wool- 
WiOrthwCO.. Los wMISc,, 272, 1286 NYS 
133); Hichler v. Kahnweiler, 178 NYS 
257. ' 


Eng.—Jones v. Just, L. R. 3 Q. B. 
Oils 


Alta.—Winslow v. Jensen, 16 Alta. 
IL Moby 

Ont.—Hill v. Lewis, 28 Ont. L. 366. 

[a] Rule stated.—‘‘The existence 
mr nonexistence of an implied war- 
vanty of fitness for a particular use 


It has been held that the sell- 
er’s knowledge of the buyer’s particular purpose may 
be shown from the fact of the sale alone.®? 


Reliance on -judgment and skill of seller.°® To 
establish an implied warranty of fitness for a par- 
ticular purpose, the fact must also be shown that the 
buyer relied upon the skill and judgment of the sell- 
er®® or circumstances must be shown from which 
such may be presumed,‘® as where the seller is an 
expert and requests the buyer to rely upon the ex- 
pert knowledge of such seller,“ or where there is a 
lack of opportunity for inspection by the buyer.” 
So if the buyer has inspected before purchasing or 
accepting there is usually no warranty of fitness for 
The mere purchase from a 
retail dealer does not sufficiently raise a presump- 
tion that the buyer relied upon the skill or judgment 
of either the seller or his salesmen** because to do 
so would wipe out the rule of caveat emptor ;** how- 


189 Mass. 344, 75 NE 624.! 
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depends upon whether or not the buy- 
er is presumed to have relied upon his 
own judgment or on the skill or 
judgment of the seller.” Kansas City 
Bolt, ete., Co. v. Rodd, 220 Fed. 750, 
1386) CCA. 356; 


lb] Analysis of herbs by huyer.— 
Where the seller sent herbs to the 
buyer, a drug manufacturer who 
named the herb and the price, there 
was no implied warranty of fitness. 
Meyer Bros. Drug Co. v. Puckett, 139 
IMMA SIS Oy om OW. 


[ec] Trial of machine.—Where the 
buyer has a trial of a tractor, and 
depends on his own judgment and 
does not rely upon that of the sell- 
er, there is no warranty of fitness. 
Dunn v. Vaughan, 120 Okl. 240, 251 P 
472, 


70. The St. S. Angelo Toso, 265 
Fed. 783 [aff 271 Fed. 245]. 


[a] Substitution by seller.—The 
fact that the seller substituted cer- 
tain other lily bulbs for the ones or- 
dered and shipped them from a dif- 
ferent source of supply indicated an 
exercise of judgment sufficient to 
justify the buyer in placing reliance 
upon its ‘“‘skill and judgment.’ Ward 
v. Valker, 44 N. D. 598, 176 NW 129. 


71. Bird v. Guarantee Constr. Co., 
295 Fed. 451. 


72. The St. S. Angelo Toso, 265 
Fed. 783 [aff 271 Fed. 245]; Dawes v. 
Peebles, 6 Fed. 856; Morse v. Union 
Stock-Yard Co., 21 Or. 289, 28 P 2, 14 
LRA, 157. 


[a] Reason for rule.—‘‘When, 
therefore, the buyer has no oppor- 
tunity to inspect the article, or when, 
from the situation, inspection is im- 
practicable or useless, it is unreason- 
able to suppose that he bought on 
his own judgment, or that he did not 
rely on the judgment of the seller as 
to latent defects of which the latter, 
if he used due care, must have been 
informed during the process of man- 
ufacture.” Kellogg Bridge Co. v. 
Hamilton, JO WU. 9S. 208; ahl6, 8 Sct 
537, 28 L. ed. 86. 


{[b] Purchase from manufacturer 
without inspection.—The circum- 
stance that plaintiff purchased candy 
directly from a manufacturer with- 
out previous inspection afforded 
ground for the inference that he re- 
lied upon the manufacturer’s skill in 
making the candy. Parker v. S. G. 
Shaghalian & Co., Inc., 244 Mass, 19, 
138 NE 236. 


73. Central Commercial Co. v. Le- 
hon Co., 173 Ill. A. 27; Commercial 
Realty, etc., Co. v. Dorsey, 114 Md. 
172, 78 A 1099; Sherman v. Sheffield 
Cast, Iron, ete.) Co, (50 (Oke 109% 150 
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ever, the mere fact that the buyer selects the goods 
does not mean that he does not rely upon the seller’s 
judgment,*® as, for example, where a buyer selects 
food offered for sale by a dealer, for some reason 
unconnected with its fitness for food.’7 
of the goods by the buyer is connected with the fit- 
ness of the goods for a particular purpose there is 
no implied warranty of such fitness,’® as, for exam- 
ple, where the buyer understands what he wants and 
selects goods deemed adapted to the intended use.’® 
If the buyer is an experienced manufacturer and the 
seller is an ordinary dealer, there is no such war- 
ranty, although the seller knows of the purpose.*° 
If the buyer and seller are on an equal footing as 
to the ability to judge fitness for the particular pur- 
pose there is no presumption of a reliance by the 
buyer upon the seller’s skill and judgment.*+ 
been held that, to be liable on ‘an implied warranty 
of fitness for a particular purpose, the seller must 


If a choice 


It has 


rs ipa Robertson v. Norton, 44 N. 


As to inspection generally see su- 
pra §§ 703, 704. 


74 Bonwit v. Kinlen, 
Div. 351, 150 NYS 966. 


75. Bonwit v. Kinlen, supra. 


76. Rinaldi v. Mohican Co., 225 N. 
YOTO}) U2 IN EY 47: 


77. Rinaldi v. Mohican Co., supra. 


78. See cases infra this note; and 
infra § ib 


[a] Choice of preserving caps.—A 
buyer of seals for glass packages 
containing preserves, which, with 
knowledge that a special kind of cap 
was sold by the seller for packages 
generating pressure, ordered the reg- 
ular cap, which became _ loosened 
when the buyer’s improperly pre- 
pared preserves fermented and gen- 
erated pressure, could not escape lia- 
bility for the caps on the ground they 
were defective. Sure Seal Co. v. Loe- 
ber, 2741 “App. Div. 225,°157 NYS Sze 

[b] Oil for stock dip.—Where a 
retail merchant sends for and sells 
to a customer petroleum to be used 
for dipping cattle, and the vendee 
specifies the qualities desired and the 
locality from whence it is to be pro- 
cured, and the vendor procures oil 
as directed, deficient in one element 
only, he will not be liable for inju- 
ries to vendee’s cattle, where the ven- 
dee did not rely on the knowledge of 
the vendor, but on statements pub- 
lished by the government, and there 
is nothing to prove that the deficien- 
cy in the one ingredient injured the 
cattle. Miller v. Raymond, 85 Nebr. 
543, 123 NW 1019, 31 LRANS 783. 


79. Hunter v. Waterloo Gasoline 
Engine Co., (Mo. A.) 237 SW 819 [rev 
260 SW 970]; Hoe v. Sanborn, 21 N. 
Y. 552, 78 AmDec 168. 


[a] Experimental machine.—W here 
defendant, a maker of motorcycles, 
desired a_ self-starter for its ma- 
chines, and plaintiff, a manufacturer 
of self-starters for automobiles and 
motorboats, thereupon made a model, 
which, after alterations agreed up- 
on, was approved by defendant. after 
a test of some weeks, and a contract 
made for several hundred, there was 
no implied warranty of general fit- 
ness for the use intended, or beyond 
a warranty of suitable materials and 
proper workmanship, as there was no 
reliance upon the skill or judgment 
of the seller. Miami Cycle, etc., Co. 


165 App. 


‘vy. National Carbon Co., 268 Fed. 46. 


80. Schopflocher v. Seide, 
Dist. 406. 


81. Craig v. Pellet, 209 Ill. A. 368; 
Hichler v. Kahnweiler, 178 NYS 257. 


LTP Ra, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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know that the buyer is relying upon the seller’s judg- 
ment*? or the circumstances of the case must charge 


the seller with such knowledge.’* 


82. Compagnia Italiana Trasporto 
Olii Minerali v. Sun Oil Co., 43 
(2d) 683. 


83. Compagnia Italiana Trasporto 
Olii Minerali vy. Sun Oil Co., supra. 


84. U. S.—Seitz v. Brewers’ Refrig- 
erating Mach.’ Co., 14l U. ‘S. 510,12 
SCt 46, 35 L. ed. 837; Davenport Lad- 
der Co. v. Edward Hines Lumber 
Co., 43 F. (2a) 63; Leverette v. New 
London Ship, ete., Co., 24 F. (2d) 524; 
McGuire-Cummings Mfg. Co. v. Unit- 
ed Alloy Steel Gorp., 292 Fed. 832; 
Century Electric Co. v. Detroit Cop- 
per, etc., Rolling Mills, 264 Fed. 49; 
Kansas City Bolt, ete, Co. v. Rodd, 
220 Fed. 750, 186 CCA 356; People’s 
Light Co. v. Rathbun-Jones Engineer- 
ing (Co. 248) Wed. 167/183) CCA 15235 
Bluegrass Canning Co. v. Steward, 
ioe hed. 537; 99) CCA). 15950 .Davis 
Calyx Drill Co. v. Mallory, 137 Fed. 
332, 69 CCA 662, 69 LRA 973; Fred- 
erick Mfg. Co. v. Devlin, 127 Fed. 71, 
62 CCA 53; Buckstaff v. Russell, 79 
Meds 611,,5.25),-CCAx 1295 Grand, Ave: 
Hotel Co. vy. Wharton, 79 Fed. 43, 24 
CCA 441; Ottawa Bottle, etc., Co. 
v. Gunther, 31 Fed. 208 [writ of er- 
ror dism 140 U. S. 682 mem, 11 SCt 
1021 mem, 35 L. ed. 595 mem]. 


Ark.—Kull v. Noble, 178 Ark. 496, 
10 SW (2d) 902; Crow v. Fones Bros. 
Hardware Co., 176 Ark. 993, 4 SW 
(2d) 904; Western Cabinet, etc., Mfg. 
Co. v. Davis, 121 Ark. 370, 181 SW 273. 


Cal.—Stevens v. Parkford, 48 Cal. 
ANd, d91. P4699. 


Colo.—Oil Creek Gold Min. Co. v. 
Fairbanks, 19 Colo. A. 142, 74 P 543. 


Ga.—J. O. Fay, etc., Co. v. Dudley, 
129 Ga. 314, 58 SE 826; City of Jef- 
fersonville v.- Cotton States Belting, 
etc., Co., 30 Ga. A. 470, 118 SE 442; 
Clemons v. Farmers’ Hardware Co., 
30 Ga. A..317, 117 SE 672; Moultrie 
v. J. S. Schofield’s Sons Co., 6 Ga. 
A. 464, 65 SE 315; Crankshaw v. 
Schweizer Mfg. Co., 1 Ga. A. 3638, 58 
SE 222. 


Ill.—Fuchs, etc., Mfg. Co. v. Kit- 
tredge, 242 Ill. 88, 89 NE 723 [aff 146 
Ill. A. 350]; Peoria Grape Sugar Co. 
Vercurney, 175 Tlly 631, 51. NE 587 
{aff 65 Ill. A. 656]; Kersten vy. West 


Coast Rooune. etc, WCo.. 2004 J Ill,” A. 
447; Chicago Steel Fdy. Co. y. An- 
dresen-Evans Co., 199 Ill. A. 369; 


Elevator Safety Device Co. v. Brown- 
Ketchum Iron-Works, 153 Ill. A. 313; 
International Filter Co. v. Hartmann, 
141 Ill. A. 239; Chicago House Wreck- 
ing Co. v. Durand, 105 Ill. A. 175. 


Ind.—Michigan Pipe Co. v. Sullivan 
County Water Co., 190 Ind. 14, 127 
NE 768, 129 NE 5. 


Iowa.—American Player Piano Co. 
v. American Pneumatic Action Co., 
72 Towa 139, 154 NW _ 389. See 
George E. Pew Co. v. Karley, 168 
Iowa 170, 150 NW 12 (recognizing 
rule). 

Kan.—Oil Well Supply Co. v. Hop- 
per, 129 Kan. 300, 282 P 701; Illinois 
Zine Co. v. Semple, 23. Kan. 368, 255 
Pers. Clark Wumber Coney. Kelley, 
117 Kan. 285, 231 P 71; Lukens v. 
Freiund, 27 Kan. 664, 51 ‘AmR 429. 


Ky.—Dunean v. Dean, 205 Ky. 470, 
266 SW 20. 


La.—Henderson v. 'U. S. Sheet, etc., 
Glass Co., 168 La. 66, 121 S 576 [cit 
Cyc]; Dreyfus v. Lourd, 111 La. 21, 
35 S 369. ' 

Me.—Lasher Co. v. Laberge, 125 
Me. 475, 135 A 31; Bowker Fertilizer 
Caz hy. Wallingford, 119 Me. 299, 111 
A 329; Philbrick v. Kendall, 111 Me. 
198, 88 A 540. 

Md.—Warren Glass Works Co. v. 
Keystone Coal Co., 65 Md. 547, 5 A 
258; Rasin v. Conley, 58 Md. 595 
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[§ 721] (b) Specified and Patented Articles. 
a specific article, or one known, defined, 
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Ibe 
and de- 


seribed,*# or one known under a patent or trade 


Rice v. Forsyth, 

Mass.—Leavitt v. Fiberloid Co., 196 
Mass. 440, 82 NE 682, 15 LRANS 885; 
Day v. Mapes-Reeve Constr. Co., 174 
Mass. 412, 54 NE 878; Hight v. Ba- 
con, 126 Mass. 10, 30 AmR 639; Goss- 
hi v. Hagle Sugar Refinery, 103 Mass. 


41 Md. 389. 


Mich.—Schantz v. Mott, 242 Mich. 
642, 219 NW 634; Amos v. Walter 
N. Kelley Co., 240 Mich. 257, 215 NW 
397; McDonald v. Acme Lumber Co., 
216 Mich. 601, 185 NW 665; Gill & 
Co, v. ‘National Gaslight ' Co., 172 
Mich. 295, 137 NW 690; McCray Re- 
frigerator, Gln COL eV, UWiOOdS 4 “29 
Mich. 269, 58 NW 320, 41 AmSR 599. 


Minn.—Holt v. Sims, 94 Minn. 157, 
102 NW 386; Wisconsin Red Pressed 
Brick Co. v. Hood, 67 Minn. 329, 69 
NW 1091, 64 AmSR 418; Wheaton 
Roller-Mill Co. v.-John T. Noye Mfg. 
Co., 66 Minn. 156, 68 NW 854; Wis- 
consin Red Pressed Brick Co. v. Hood, 
54 Minn. 5438, 56 NW 165, 60 Minn. 
501, 62 NW 550, 51 AmSR 539; Goulds 
v. Brophy, 42 Minn. 109, 43 NW 834, 
6 LRA 392; Thompson v. Libby, 35 
Minn. 443, 29 NW 150. 


Mo.—London Guarantee, 
Ltd. v. Strait Scale Co., 322 Mo. 502, 
LS. (SW) el 665 Wee Ray Colchord 
Mach. Co. v. Loy-Wilson tty etc., 
Co., 181 Mo. A. 540, 110 SW 6 30. 


Nebr.—F. H. Gilcrest Lumber Co. 
v. Wilson, 84 Nebr. 583, 121 NW 989. 


N. H.—Gregg v. Page Belting Co., 
69 N. H. 247, 46 A’ 26; “Deming v. 
Foster, 42 N. H. 165. 

N. J.—Ivans v. Laury, 
Te S., 20) AC Ssbos 
ber Co. v. Ivers-Lee Co., 6 
Misc. 304, 140 A 895. 

N. Y.—Dounce v. Dow, 
411; ._Manning vy. National Saw Co., 
126) Appia DivVaeis2), 0. LOe INS, 76855 
Cafre v. Lockwood, 22 App. Div. 11, 


ete., Co.; 


Oar sees 
Metropolitan Lum- 
INs vod le 


OdieN a eis 


47 NYS: 916; Badger v.' Pippey, 12 
NYSt 684. 
Oh.—Curran v. Hauser, 9 OhS&CP 


468, 6 OhNP 281. 

Okl.—Christopher Press Controller 
Co. v. N. S. Sherman Mach., ete., 
Works, 99 Okl. 129; Obenchain v. 
Roff, 29 Okl. 211, 116 P 782. 


Pa.—tTate-Jones v. Union HBlectric 
Steel Co., 281 Pa. 448, 126 A 813; John 
A. Roebling’s Sons Co. v. American 
Amusement, ete., Co., 231 Pa. 261, 80 
A 647; American Home Sav. Bank 
Co. v. Guardian Trust Co., 210 Pa. 320, 
59 A 1108; Jarecki Mfg. Co. v. Kerr, 
165 Pa. 529, 30 A 1019, 44 AmSR 674; 
Port Carbon Iron Co. v. Groves, 68 Pa. 
149; American Mfg. Co. v. Brady, 51 
Pa. Super. 619; Chippewa Lumber, 
etc., Co. v. Howard, 18 Pa. Super. 423. 


R. I.—Beggs v. James Hanley 
Brewing Co., 27 R. I. 385, 62 A 3738, 114 
AmSR 44. 

S. C.—Ober, etc., Co. v. Blalock, 40 
S. C. 31, 18 SE 264. 


S. D.—Schager v. Dinneen, 36 S. D. 
107, 153 NW 935. 


Tenn.—Blue Springs Min. Co. v. Mc- 
Ilvien, 97 Tenn. 225, 36 SW 1094. 


Tex.—American Soda Fountain Co. 
v. Palace Drug Store, (Civ. A.) 245 
SW 1032. 

Vt.—Gilbo v. Merrill, 92 Vt. 380, 104 
A 10, LRA1918F 387. 


Va.—Universal Motor Co. v. Snow, 
149 Va. 690, 140 SE 653; Belcher v. 
Goff, 145 Va. 448, 184 SE 588; Mason 
v. Chappell, 15 Gratt. (56 Va.) 572. 


Wash.—Jacuzzi Bros., Inc. v. Boe- 
ing Airplane Co., 129 Wash. 6738, 225 


P 431° "U.S: Cast Iron’ Pipe, etec:, Co. 
Vv. Ellis, 117 Wash. 601, 201. P 900; 
Hoyt vy. Hainsworth Motor Co., 112 


Wash. 440, 192 P 918; Mianus Motor 
Works v. Vollans, 83 Wash. 680, 145 P 
997; Caldwell v. Coast Coal Co., 58 
Wash. 461, 108 P 1075. 

W. Va.—Appalachian Power Co. v. 
Tate, 90 W. Va. 428, 111 SE 150; 
Schaffner v. National Supply Co., 80 
W. Va. 111, 92 SE 580; Erie City Iron 


Works v. Miller Supply Co., 68 W. Va. 
519, 70 SE 125. 
Wis.—U. S. Fidelity, etc., Co. v. 


Western Iron Stores Co., 196 Wis. 339, 
220 NW 192, 59 ALR 1232; La Crosse 
Plow Co. v. Brooks, 142 Wis. 640, 126 
NW 3; Milwaukee Boiler Co. v. Dun- 
can, 87 Wis. 120, 58 NW 232, 41 Am 
SR 33. See Bayley Mfg. Co. v. Bow- 
ers, 178 Wis. 180, 188 NW 481 (recog- 
nizing rule). 

Eng.—Robertson v. Amazon Tug, 
i’ ne B. D: 598; . Jones, Vv. 


JUSt T.- Rao. @. Biel 9 fa OLlivaneeye 
Bayley, 5 Q. B. 288, 48 ECL 288, 114 
Reprint 1257; Wilson v. Dunville, L. 


R. 4 Ir. 249; Prideaux v. McMurray, 
2 EF. & F. 225,175 Reprint 1034; Chan- 
ter v. Hopkins, 4 M. & W. 399, 150 
Reprint 1484. 

Ont.—Hopkins vy. Jannison, 30 Ont. 
L. 305, 5 OntWN 748; Hill v. Lewis, 
28 Ont. L. 366. 


Sask.—Marshall v. 
Ltd., 14 Sask. L. 138; 
son, 4 Sask. L. 343. 


N. W. Terr.—Frost v. Ebert, 7 Terr. 
Li. 293. 


“Although the seller knows, and the 
purchaser states, that the article is 
required for a particular purpose, yet 
where there is nothing more in the 
contract than that the buyer is con- 
tracting for this definite known and 
described thing there is no implied 
warranty that it shall answer the par- 
ticular purposes intended by the buy- 
er.” Lindsborg Milling, ete., Co. v. 
Danzero, 189 Mo. A. 154, 174 SW 459. 


[a] Rule stated, and reason.—‘‘An 
implied warranty that an article will 
be fit for a particular purpose may be 
inferred from a contract to make or 
supply it to accomplish that purpose, 
because the accomplishment of the 
purpose is the essence of the under- 
taking. But, no such warranty arises 
out of a contract to make or supply 
a specific, described, or definite arti- 
cle, although the manufacturer or 
dealer knows that the vendee buys it 
to accomplish a specific purpose, be- 
cause the essence of this contract is 
the furnishing of the specific article, 
and not the accomplishment of the 
purpose. In other words, a warranty 
that a machine, tool, or article sold 
is fit and suitable to accomplish a par- 
ticular purpose or to do a_ specific 
work may be implied when the manu-. 
facturer or dealer knows the purpose 
or work to be effected and the pur- 
chase of the machine, tool, of article 
is in reality an employment of the 
vendor to do the work by making or 
furnishing a machine, tool, or article 
to effect it.’ Davis Calyx Drill Co. 
v. Mallory, 127 Fed. 332, 334, 69 CCA 
662, 69 LRA 973. 

[b] Stone from named quarry.— 
Where stone was to be used in iron 
smelting, in determining whether it 
was fit for the purpose the fact that 
the stone was to come from a partic- 
ular quarry of second-grade stone is. 
to be considered. Strongitharm v. 
North Lonsdale Iron, ete., Co., 21 T. 
Ts Rs 35% 3 

{c] Specified fabric.—A manufac- 
turer, solicited to make a definite fab- 
ric, did not undertake that the fabric 
would do what the buyer expected 
that it would and thus be marketable. 
Stroock Plush Co. v. Talcott, 150 App. 
Div. 3438, 134 NYS 1052. 


Ryan Motors, 
Ordway v. Ol- 


. 
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name®> is ordered and furnished there is no implied | warranty of fitness for a particular purpose, although 


[d] Grade of explosive specified.— 
Where a buyer left to the seller the 
duty of determining the grade and 
quantity of dynamite required, and 
the seller specified dynamite exces- 
Sive in quantity and strength, the 
buyer could not recover for damages 
resulting. Hercules Powder Co. v. 
Harry T. Campbell Sons Co., 156 Md. 
346, 144 A 510, 62 ALR 1497. 

fe] No guaranty of efficiency. 
Where a contract for a windmill wa- 
ter supply system specified sizes of 
the pipes and further guaranteed ef- 
ficiency and operation of the plant, 
the guaranty was no more than a 
guaranty of such efficiency as the 
work properly carried out according 
to specifications would afford, and the 
contractor was not responsible for in- 
efficiency resulting because the pipes 
specified were too small. Gilbo v. 


Merrill, 92 Vt. 380, 104 A 10, LRA 
1918F 387. 
[f] Telephones.—A sale by a man- 


ufacturer of certain kinds of tele- 
phones, made in the usual course of 
business for general trade, does not 
carry with it an implied warranty 
that the telephones will meet the pur- 
poses of the buyer. American Elec- 


tric Tel. Co. v. Emporia Tel. Co., 83 
Kan. 64, 109 P 780. 
{[g] Sale for accommodation.— 


Where a dealer, merely for accommo- 
dation, sells definite articles of known 
manufacture, not regularly handled, 
for which he charges no profit, no im- 
plied warranty of fitness arises, al- 
though the dealer knows the purpose. 
Smith v. Continental Supply Co., 118 
Okl. 287, 248 P 626. 


{h] Steel plates.—Defendant, which 
had a contract with the railroad ad- 
ministration for building box cars, 
sent an order to plaintiff for steel 
plates cut to a size specified, to be 
subject to government inspection and 
paid for when payment was received 
under the contract, in answer to 
which the plaintiff advised that, if 
the plates were for follower plates, 
the order be canceled and placed 
where the plates could be sawed, stat- 
ing that it was equipped only for hot- 
shearing and that it had once made 
follower plates by that method and 
they had proved unsatisfactory, as 
not sufficiently true; but the order 
was repeated and the plates were 
made which were approved by an in- 
spector at plaintiff's mill, but reject- 
ed by another at defendant’s shop for 
the reason suggested by plaintiff, and 
it was held that defendant waived the 
provisions for inspection and condi- 
tional payment and assumed the risk 
of the fitness of the plates, and was 
liable for the contract price. Mc- 
Guire-Cummings Mfg. Co. v. United 
Alloy Steel Corp., 292 Fed. 8382. 

{i] WUntnied invention.—Where an 
invention in pumps was new and un- 
tried, and one pump was tested in the 
presence’ of plaintiff's brother, who 
was a machinist of experience, and 
who, after the test, purchased two 
pumps for plaintiff's use, and they did 
not work properly because of heating 
of the bearings, which could not be 
obviated, there was no implied war- 
ranty that they were suitable for 
the purpose intended. Thielman vy. 
Reinsch, 103 Ark. 307, 146 SW 525. 

[ij] Lamp globes.—Where a buyer 
of lamp globes from a manufacturer 
who was advised of the use intended 
specified that the glassware should 
be such as that formerly furnished by 
the manufacturer to a third person, 
this was a specification of the quali- 

~ty, and there was no implied warranty 
that the quality would be suitable for 
the use intended. Gill v. National 
Gaslight Co., 172 Mich. 295, 137 NW 


690. 


[k] Well-drill.—W here buyers 
contracted with a manufacturer to 
buy and pay for a well-drilling outfit 
made by such manufacturer and de- 
scribed in its catalogue at an agreed 
price, and, before the contract was 
made, the buyers informed the ven- 
dor’s agent that they wanted a drill- 
ing machine to bore in a certain des- 
ignated area for artesian water, and 
the agent assured them that the out- 
fit would bore to a certain specified 
depth in such country, but the writ- 
ten contract was silent upon the sub- 
ject, there was no implied warranty 
that the machinery would bore to a 
certain depth in the specified area. 
Stanford v. National Drill, ete., Co., 
28 Okl. 441, 114 P 734. 

{l] Piling.—Where the quality and 
dimensions of piling are fixed by con- 
tract there is no implied warranty of 
fitness. Berthold v. Seevers Mfg. Co., 
89 Iowa 506, 56 NW 669 


[m] Steam boiler.—Where a boil- 
er was ordered by specification it was 
held that it being a known, described, 
and defined article ordered for a man- 
ufacturer there was no implied war- 
ranty. of fitness regardless of the 
knowledge of purpose. Milwaukee 
Boiler Co. v. Duncan, 87 Wis. 120, 58 
NW 232, 41 AmSR 332. 


[n] Road machine not included.— 
Where the buyer asked for a road ma- 
chine, and stated his needs, and a par- 
ticular one was sold to him, there 
was nothing to bring it under the ex- 
ception of specified articles. Dunn 
Road Mach. Co. v. Charlevoix Ab- 
stract, ete., ‘Co., «247 Mich. 398, 225 
NW 592, 64 ALR 947. 


85. U. S.—Braden v. Mountain 
Tron; ete, Co. 82. (2d) "244° faft.32 
KF. (2d) 242]; Atteaux v. Pancreon 
Mfg. Corp., 22 F. (2d) 749; Reynolds 


v. General HPlectric Co., 141 Fed. 551, 
WC CAL23: 

Ark.—General Motors Acceptance 
COLVrpsuVew FOLLY, 1 LOlp ALK mul ecuins Ws 
(2d) 997. 

Cal.—Remsberg v. Hackney Mfg. 
Co., 174 Cal.'799, 164 P 792. 


Ga.—L. D. Powell Co. v. Cowart, 37 
Ga. A, 215, 139 SH 585; Savannah v. 
U.. Sv Buel=Corp.7:29 Ga. A. .573;, 116 
SE 218. But see Kerr Glass Mfg. Co. 
v. Americus Grocery Co., 13..Ga...A. 
512, 79 SE 381 (holding that where 
an article, “Economy Fruit Jar,’’ is 
ordered by a name importing no par- 
ticular quality, and proves unsuited 
to the use intended, and for which 
the seller represented it to'be suita- 
ble, the buyer is not bound for the 
purpose price, unless at the time of 
the purchase he knew the real quality 
of the article). 

Ill.—Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 N# 723; Santa 
Rosa-Vallejo Tanning Co. v. Kron- 
auer, 228 Ill. A. 236; Neigenfind v. 
Singer, 227 Ill. A. 493; Elevator Safe- 
ty Device Co. v. Brown-Ketchum I[ron- 
Works, 153 TL Aly isis emuchss (ete: 
Mfg. Co. v. Kittredge, 146 Ill. A. 350 
[aff 242 Ill. 88, 89 NE 728]. 

Mass.—Raymond Syndicate Vv. 
American Radio, ete., Corp., 263 Mass. 
147, 160 NE 821; Acorn Silk Co. v. 
Herscovitz, 250 Mass. 553, 146 NE 35; 
Stoehrer, etc., Dodgem Corp. v. Green- 
burg, 250 Mass. 550, 146 NE 34; Bos- 
ton Cons. Gas Co. v. Folsom, 237 Mass. 
565, 130 NE 197. 

Mo.—Lindsborg Milling, ete., Co. v. 
Danzero, 189 Mo. A. 154, 174 SW 459. 

Nebr.—F. H. Gilcrest Lumber Co. v. 
Wilson, 84 Nebr. 5838, 121 NW 989. 

N. Y¥.—Dounce v. Dow, 64 N. Y. 411 
{aff 6 Thomps. & C. 653]; Bareham 
v. Kane, 228 App. Div. 396, 240 NYS 


123; Empire Cream Separator Co. v. 
Quinn, 184 App. Div. 302, 171 NYS 
413; Sure Seal Co. v. Loeber, 171 App. 
Div. 225, 157 NYS 327; Polly v. Arony, 
172 NYS 305. 

Pa.—Tinius Olsen Testing Mach. 
Co. v.. Wolf Co.,-297 Pa. 153, 146 A: 
541; Montgomery Fdy., etc., Co. v. 
Hall Planetary Thread Milling Mach. 
Co., 282 Pa, 2112, Va AN 630. 


R. I.—Matteson v. Lagace, 36 R. I. 
2238, 89 A 713. 


Vt.—AHtna Chemical Co. v. Spauld- 
ing, 98 Vt. 51, 126 R 582 


Wash.—Peninsula. Motor Co. Vv. 
Daggett, 126 Wash. 275, 218 P 253. 

Wis.—Russell Grader Mfg. Co. v. 
Budden, 197 Wis. 615, 222 NW 788; 
Fox v. Boldt, 172 Wis. 333, 178 NW 
467, 179 NW 1; Northwestern Blau- 
gas Co. v. Guild, 169 Wis. 98, 171 NW 


662; Ohio Blettric Co. v. Wisconsin- 
Minnesota Light, ete., Co., 161 Wis. 
632, 155 NW 112. 

[a] FPlour.—Flour ordered as 


“White Satin” flour is not impliedly 
warranted as to fitness, it being a 
trade-name. Baer Grocer Co. v. Bar- 
ee Milling Co., 223 Fed. 969, 139 CCA 

[b] Coal.—Where the buyer 
agreed by written contract to buy 
from the seller coal from certain 
mines, known by the trade-name of 
“Ralphton Smokeless Coal,” there was 
no implied warranty as to the quality 
of the coal. Quemahoning Coal Co. 
v. Sanitary Earthenware Specialty 
Co., 88 N. J. Li. 174, 95 A: 986. 


[ec] Motor bus.—The plaintiffs 
contracted with the defendants for 
the purchase of a 24/40 h.p. Fiat mo- 
tor omnibus and six 24/40 h.p. Fiat 
motor chassis, making known to the 
defendants the particular purpose for 
which the goods were required and 
that they relied upon the defendants’ 
skill and judgment in the matter, and 
it was held that the defendants could 
not rely on the proviso which excepts 
“the case of a contract for sale of a 
specified article under its patent or 
other trade name.’ Bristol Tram- 
ways, etc., Co. v. Fiat Motors, [1910] 
ICN Bw Ss: 


[d] “Buttbranded” leather.—A 
sale of harness leather under the 
name “Buttbranded” harness leather 


is a sale thereof under a trade-name 
as a matter of law. Santa Rosa-Val- 
lejo Tanning Co. v. Kronauer, 228 Ill. 
A. 236. 


[e] Law books.—Sale of law 
books under a trade-name carried no 
implied warranty that they were suit- 
able to the purpose of practicing law 
known to seller. L. D. Powell Co. v. 
Cowart, 37 Ga. A. 215, 139 SE 585. 

[f] Cheese ordered by brand.—lIf 
an article sold is designated by a par- 
ticular brand as ‘“‘Cefallonia cheese” 
the obligation of the seller is fulfilled 
by delivering goods known by that 
brand, although they are not in fact 
of 200d quality and too soft for grat- 
ing, provided the goods delivered are 
of merchantable quality. Polly v. 
Arony, 172 NYS 305. 

[g] Rubber composition not in- 
cluded.—Sale of material of variable 
chemical composition was not sale of 
specified article under its patent or 
trade-name, so as to exclude implied 
warranty of fitness. Barrett Co. v. 
Panther Rubber Mfg. Co., 24 F. (2d) 
329. 

[h] Steam engine not included.— 
A sale of “fone Reeves Cross Com- 
pound Traction Engine” was not of a 
specified article, but was an appropri- 
ate description with the manufactur- 
er’s name prefixed. Reeves v. Chase, 
1 Alta. L. 274 [app allowed on other 


~ 
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the seller is informed of such purpose, and this rule 
is especially applicable when the article is manu- 
factured according to plans and specifications sub- 
mitted by the buyer,*® but the seller may be charged 
with a warranty of the fitness for the particular pur- 
pose of material which is not specified but left to the 
There is no implied warranty 
that the article is as suitable for the purpose as other 
An undertaking as to 
fitness is not implied for the reason that the buyer 
Where the goods are 
sold subject to certain tests, there is no imphed war- 
ranty of fitness for any particular purpose.®? 
new article is ordered a new one must be delivered, 
There may be a war- 


seller’s judgment.’? 
articles of the same kind.8§ 


gets what he bargained for.’® 


although a specified article.°! 


grounds 2 Alta. L. 1331. 


[i] “High speed” steel not includ- 
ed.—A ‘‘trade-name”’ is a name given 
by a manufacturer to the particular 
product made by him, and the generic 
name, such as “high speed” steel, of 
an article made by several is not a 
trade-name. Griffin v. Metal Product 
Co., 264 Pa. 254, 107 A- 7138. 


[i] “Sea Island” yarn not includ- 
ed.—A sale of ‘4,500 lbs. 60/2 combed 
Sea Island cotton yarn on cones, reg- 
ular twist, 22 turns,’ was held not a 
sale of a specific article under its 
trade-name, so as to exclude implied 
warranty of fitness for the purpose 
intended, under Personal Property 
Law (Sales of Goods Act) § 96 subd 
1. Sampson vy. Frank F. Pels Co., 199 
App. Div. 854, 192 NYS 538. 


[k] “Rotary bottle washer” 
included.—Lathrop-Paulson 
Perksen, 229 Ill. A. 400. 


[1] Artificial silk.—A sale of “ar- 
tificial silk carded” is not free from 
an implied warranty of fitness for a 
particular purpose. Fred Wolsten- 
holme, Ine. v. Randall, 295 Pa., 131, 
144 A903. But. see Acorn Silk Co. 
v. Herscovitz, 250 Mass. 553, 146 NE 
35 (holding that there was no implied 
warranty of fitness for a particular 
purpose where an article was pur- 
chased as ‘‘Asco silk’’). 

[m] Rule applied.—Paul v. Glas- 
gow Corp., 3 F. (Ct. Sess.) 119. 


86. Cal.—Bancroft v. San Francis- 
co Tool Co.,.120 Cal. 228, 52 P 496. 


T1].—Shoenberger v. McEwen, 15 Ill. 
A. 496. 

Mass.—Cunningham v. Hall, 4 Al- 
len 268. 

Minn.—Cosgrove  v. 
Minn. 371, 20 NW 359. 

ING wY4-——smmith v., Coe, 1 70PN. oy 162; 
63 NE 57; Durbrow, etc., Mfg. Co. v. 
‘Cuming, 35 App. Div. 376, 54 NYS 
818; Cram v. Gas Engine, etc., Co., 
75 Hun 316, 26 NYS 1069. 


Pa.—Consolidated Fruit Jar Co. v. 
Leonard, 50 Pa. Super. 113. 

Wash.—U. S. Cast Iron Pipe Co. v. 
Ellis, 117 Wash. 601, 201 P 900. 


Wis.—H. McCormick Lumber Co. v. 
Winans, 126 Wis. 649, 105 NW 945; 


not 
Comey. 


Bennett, 32 


J. Thompson Mfg. Co. v. Gunderson, ! 


iv Wis. 449, 82 NW 299, 49 LRA 
a9: 
[a] Patterns according to blue 


prints.—In an action for services ren- 
dered and materials furnished in mak- 
ing patterns, where defendant coun- 
terclaimed for breach of plaintiff's 
express warranty that to construct 
patterns in accordance with the blue- 
prints and guaranty that they would 
enable defendant to fulfill a contract, 
defendant is restricted to the express 
warranty and guaranty pleaded, and 
cannot rely on the implied warranty 
of fitness. Byram Fdy. Co. v. For- 
ster, 73 Ind. A. 518, 127 NE 835. 
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[b] . Particular pattern or design. 
—Where an article is of a particular 
pattern or design, defined and under- 
stood by the parties, and such is de- 
livered, there is no implied warranty 
further than workmanship and mate- 
rial. Cosgrave v. Burnett, 32 Minn. 
BL, 20 NIW, 1359. 


[ec] Made to order wheels.—W here 
wheels are made to order for an in- 
ventor there is no implied warranty 
of fitness for purpose. J. I. Case 
Plow Works v. Niles, etc., Co., 90 Wis. 
590, 683 NW 1013. 

87. See case infra this note. 

[a] Celluloid dolls’ eyes.—Sam- 
ples shown the manufacturer did not 
comprehend the’ details of -manufac- 
ture or fitness for use, and the man- 
ufacturer was charged with knowl- 
edge of the possible unfitness, due to 
the material employed. Bastian 
Bros. Co. v. Regal Doll Mfg. Co., 133 
Mise. 136, 231 NYS 285 [rev on other 
grounds 227 App. Div. 245, 237 NYS 
127). 


88. Hodge v. Tufts, 115 Ala. 366, 
22 S 422; Robinson Mach. Works 
we ‘Chandler;\56..Ind) 575s) Rasinvv. 
Conley, 58 Md. 59. 

So uMuchs. Wetene Mire. | Comm v2 
Kittredge, 242 Ill. 88, 89 NE 723; 
Peoria Grape Sugar Co. v. Turney, 
io, TSG St be Neo Sicier Bom bh: 


Sturtevant Co. v. Le Mars Gas Co., 
188 Iowa 584, 176 NW 338; Hopkins 
Vo Jannison, 30 Ont. Te. 305, 5 ‘Ont 


aN 743; Hill v. Lewis, 28 Ont. L. 
90. Hurley-Mason Co. v. Stebbins, 


79 Wash. 366, 140 P 381, LRA1915B 
1121, AnnCasl1916A 948. 


91, Fox v. Boldt, 172 Wis. 333, 
178 NW 467, 179 NW 1. 

92. See case infra this 

[a] 
sisting of four units, only one of 
which is sold under a trade-name, 
is not free from implied warranty 
of fitness. Bekkevold v. Potts, 173 
Minn. 87, 216 NW 790, 59 ALR 1164. 


93. Davenport Ladder Co. v. Ed- 
ward Hines Lumber Co., 43 F. (2d) 
63; Ireland v. Louis K. Liggett Co., 
243 Mass. 248, 137 NE 371; Foley 
v. Liggett, etc., Tobacco Co., 241 
NYS 233; Wisdom v: Morris Hard- 
ware Co., 151 Wash. 86, 274 P 1050. 

94. Sachter v. Gulf Refining Co., 
203 NYS 769. 


eae Ark.—O. L. Gregory Vinegar 
Oz 
167 Ark. 435, 268 SW 598. 


Ga.—J. B. Colt Co. v. Bridges, 162 
Ga. 154, 132 SE 990 [aff 34 Ga. A. 
422, 129 SE 904]. 


Ill.—Lidgerwood Mfg. Co. v. S. R. 
H. Robinson, etc., Contracting Co., 
183 Tl. A. 431. 


note. 


Ind.—Penn American Plate Glass: 


Co. v. De la Vergne Mach. Co., 58 


Tndt A. 333, 106 NE 22. 
Kan.—American Tank Co. v. Revert 


No reliance on name. 
a trade name does not negative the existence of an 
implied warranty of fitness for a particular purpose 
when it is purchased, not by name, but for a particu- 
lar purpose and supplied for that purpose;°* and 
where the buyer relies not upon the trade-mark but 
upon the seller’s judgment, there is an implied war- 
ranty of fitness for a particular purpose.** 

General purpose. 
scribed articles it is held that there is an imphed 
warranty that they are fit for the ordinary purpose 
for which they are made,°®° but not for some other 


Tractor units.—A sale con-, 


v. National Fruit Canning Co..,. 


[55 C.J.] ToT 


ranty of fitness for a particular purpose as to certain 
items of a sale which are not sold under a trade 


The fact that an article has 


In the sale of patented or de- 


Oil Co. 108" Kan 690,196) tla 


Mich.—Patterson Fdy., etc., Co. v. 
Detroit Stove Works, 230 Mich. 518, 
202 NW 957. 


N. Y.—Cohan v. Markel, 
Div, 435, 213 NYS 681. 


Okl.—Whitaker v. Columbia Weigh- 
ing’ Mach.Co., 31h Oke pws 2G Sa ie 
255; Wayne Tank, etc., Co. v. Harper, 
118 Okl. 274, 247 P 985; Dalton Add- 
ing Mach. Sales Co. v. Denton, 109 
OKI. 4640234 5P* 201 5-G. Mo Co rick 
Co. v= Kelleyy 105. OK. 84552310 ee: 
882; Fairbanks v: Miller, 80 Okl. 265, 
195 P 1083; Standard Sewing Mach. 
Co. v. New State Shirt, etc., Mfg. 
Co., 42 Okl. 554, 141 P 1111; Net- 
tograph Mach. Co. v. Brown, 28 Okl. 
436, 114 P1102, 34 LRANS 737. 


S. C.—Walker v. Ayer, 80 S. C. 
292, 61 SH) 557. 


W. Va.—Appalachian Power Co. v. 
Tate; i90 W.Va 428, sily (S150. 


Wis.—Kelsey v. J. W. Ringrose Net 
Co., 152 Wis. 499, 140 NW 66. But 
see La Crosse Plow Co. v. Brooks, 
142 Wis. 640, 126 NW 3 (holding 
that where a person orders a known 
and described article and obtains it, 
he takes the same without implied 
warranty that it would prove suit- 
able for the use designed or his 
use). 

{a] Rule as to specified articles. 
—‘‘No implied warranty that a ma- 
chine, tool or article is suitable to 
accomplish a particular purpose or 
to do a specific work arises where 
the vendor orders of the manufac- 
turer, or purchases of the dealer, a 
specific, described, or definite ma- 
chine, tool, or article, although the 
vendor knows the purpose or work 
which the purchaser intends to ac- 
complish with it, and assures him 
that it will effect it. Such an as- 
surance is but the expression of an 
opinion, when it is followed by a 
written contract, complete in itself, 
which is silent upon the subject. The 
extent of the implied warranty in 
such a case is that the machine, tool, 
or article shall correspond with the 
description or exempler, and that it 
shall be suitable to perform the or- 
dinary work which the described ma- 
chine is made to do.” Davis Calyx 
Drill Co. v. Mallory, 137 Fed. 332, 
334, 69 CCA 662, 69 LRA 9738. 


[b] Gas casing.—In a purchase 
of two thousand feet of gas casing 
of a certain description, in the ab- 
sence of a stipulation in the order 
or contract to the contrary, there 
is an implied warranty that the dif- 
ferent joints of casing furnished 
shall properly fit together. Markle 
v. Stekoll, 112 Okl. 287, 240 P 1044. 


[ce] Scales.—The failure of flour 
mill scales to weigh accurately or 
meet the government test in that 
respect rendered the seller thereof 
liable on an implied warranty of fit- 
ness, notwithstanding the scales were 
ordered by a particular number and 
name. Detroit Automatic Scale Co. 
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purpose, which is often considered included in the 
implied warranty of merchantability arising out of a 


sale.®? 


Defects. In the sale of a specified article under its 
trade name there is an implied warranty that it is 


free from defects.°8 
Express warranties. 


ported. 


[§ 722] (8) Fitness for Shipment. While there is 
an imphed warranty that goods to be shipped are 
fit for shipment and properly packed? there is no 
imphed warranty that the goods will bear shipment 
It has been held, however, 


without deterioration. 


v. G. B, R. Smith Milling Co., 
Civ. A.) 217 SW 198. 


{d] Boxes according to descrip- 
tion.— Where a buyer relied on the 
seller to manufacture boxes accord- 
ing to sample and description, an 
implied warranty of fitness for the 
particular use did not apply. Stand- 
ard Rice Co. v. . R. Warren Co., 
262 Mass. 261, 159 NE 508. 


[e] Specified wire.—Where a con- 
tract of sale of copper wire for elec- 
trical purposes specified its diameter 
and its conductivity, there was an 
implied warranty that it was prop- 
erly constructed wire of the size and 
kind specified and reasonably suited 
for the use. John A. Roebling’s Sons 
Co. v. Southern Power Co., 142 Ga. 
464, 83 SE 138, LRA1915B 900. 


96, VJ. By Colt, Co. v. “Bridges, 162 
Ga. 154, 132 SE 889 [aff 34 Ga. A. 
422, 129 SE 904]. 


97. See infra § 724. 


98. Sampson v. Frank F. Pels Co., 
199 App. Div. 854, 192 NYS 538. 


99. Greenberg Realty Co. v. Cream 
City Roofing, etc., Mfg. Co., 183 Wis. 
259, 197 NW 815. 

1. See case infra this note. 

[a] Use of paint.—Although plain- 
tiff’s paint was specified by the ar- 
chitect to be used in painting the 
interior walls of a school building, 
where plaintiff knew that the spec- 
ifications called for two coats to be 
put on without sizing and informed 
defendant that. the paint could be 
so used, a warranty of its fitness for 
such use was implied in fact. Un- 
ion Products Co. v. Spindler, 69 Ind. 
A. 270, 121 NE 547. 

2. Harp v. Haas-Phillips Produce 
Co., 205 Ala. 573, 88 S 740; Mann 
v. Everston, 32 Ind. 355. 

3. Ala.—Harp v. Haas-Phillips 
Produce Co., 205 Ala. 573, 88 S 740. 

Ill—Leggat v. Sands’ Ale Brew- 
ing Co., 60 Ill. 158; Alberti v. As- 
sociated Fruit Co., 238 Ill. A. 11. 


Ind.—Mann v. Everston, 32 Ind. 
355. 

N. Y.—Perkins v. Harrison, 2 NY 
City.ce aA. 

Eng.—Bull v. Robison, 
342, 156 Reprint 476. 

But see Lanata v. O’Brien, 13 La. 
Ann. 229 (where, in a sale of veg- 
etables in transit, the seller was held 
to be liable to deliver sound goods 
at the port of destination). 

[a] Natural deterioration.—A de- 
livery of hoop iron cannot be re- 
jected because it has naturally rusted 
necessarily in view of the season 
and method of transportation. Bull 
v. Robison, 10 Exch. 342, 156 Re- 


(Tex. 


10 Exch. 


There may be an express war- 
ranty of fitness for a particular purpose, of course, 
although the article is specified or sold under a trade 
name,°® and if the seller knows of the use to be made 
of the specified article and furnishes it for that use, 
a warranty of its fitness for such use may be im- 
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that where merchandise is shipped to the buyer for 
resale there is an implied warranty that the goods 


are in condition to stand shipment and reach the 


buyer in a condition to be fit for such resale.* 
Goods for export. A purchase of goods for export 


by the buyer entitles him to goods which ean be le- 


gally exported where the seller knows that the goods 
are to be exported.® 

Express warranties. An express warranty of qual- 
ity does not cover deterioration of the goods during 
shipment® unless there is an express provision that 
the goods are to be transported by the seller to the 


place of delivery.’ 


print 476. 


[b] Accidental cause.—The seller 
is not liable for deterioration of 
oysters due to accidental causes dur- 
ing shipment, such as_ freezing. 
Barns v. Waugh, 41 N. S. 38. 

4. Metal Furniture Co. v. 
158 Ark. 145, 249 SW 550; 
ern Products Co. v. Oteri, 
318, 126 SW 1065. 


5. See case infra this note. 


[a] Boiler plates.—A contract for 
the purchase of boiler plates for ex- 
port to Japan entitles the buyer to 
plates which could be legally ex- 
ported, and a complaint alleging that 
the seller, with knowledge of the 
contract, fraudulently obtained, and 
delivered under the contract, and re- 
ceived payment for plates, exporta- 
tion of which was prohibited by gov- 
ernment order, states a cause of ac- 
tion for damages. Bencoe , Export- 
ing, etc., Co. v. Erie City Iron Works, 
280 Fed. 690. 


Goss, 
South- 
94 Ark. 


é&. .U. S.—English  v. Spokane 
een @o:., 57 Wed; 451, CCA 


Ark.—Southern Engine, ete., Works 
v. Globe Cooperage, etc., Co., 98 Ark. 
482, 1386 SW 928. 


Ga.—W illiams-Thompson Co: Vv. 
Marsheurn, 15 Ga. A. 614, 84 SE 


Ill.—Burt v. Garden City Sand Co., 


237 Ill. 478, 86 NE 1055 [aff 141 
Tll. A. 603]. 
Md.—American Syrup, ete., Co. v. 


Roberts, 112 Md. 18, 76 A 589 


Va.—Upton v. Reeve, 123 Va. 241, 
96 SE 277. 
{a] Provision for sight draft 


against bill of lading will not ex- 
tend the warranty. American Syrup, 
etc., Co, v. Roberts, 112 Md. 18, 76 
A 589. 


7. Drews v. Ann River Logging 
Co., 53 Minn. 199, 54 NW 1110. See 
Kentucky Refining Co. v. Shreveport 
Cotton’ Oil, Co., 112 La. 888, 36 S 
750 (holding that where a contract 
for the delivery of oil stipulates that 
the quality is guaranteed at destina- 
tion, and a controversy arises as to 
the quality, it appearing that it could 
have deteriorated from having been 
put in unclean tanks, or other causes, 
the vendor cannot ask that samples 
of the oil taken before shipment be 
considered in settling the COnET OVEts 
sy). 

8. As to existence of aceehte of 
merchantability in sales by: 
Description see supra § 7138. 

Sample see supra §§ 708-712. 


9. U. S.—English vy, Spokane 
Commission Co., 57 Fed. 451, 6 CCA 


96, 203 SW 257; 


[§ 723] (4) Merchantability—(a) Existence of 
Warranty*—aa. In General. 
buyer having no opportunity to inspect, there is an 
implied warranty that the goods will be merchantable 
according to their name and kind;° however, 


In a sale of goods, the 


it has 


416. 


Ala.—Olim v. Watson, 204 Ala. 179, 
85 A 460; Baer v. Mobile Cooper- 
age ete; .\Co., 159) Ala.) 4915849 sS 


Ark.—Crow v. Fones Bros. Hard- 
ware Co., 176 Ark. 993, 4 SW (2d) 
Neal v. West Winfree Tobac- 
142. Ark. 505), 219-SW 3265 
. Bixler Co. v. Hall, 134 Ark. 
Iowa City State 
Bank v. Biggadike, 131 Ark. 514, 199 


SW 539; Southern Produce Co. v. 
Oteri, 94 Ark. 318, 126 SW 1065; 
Main v. Dearing, 73 Ark. 470, 84 
SW 640; Bunch v. Weil, 72 Ark 
343, 80 SW 582, 65 LRA 80; Weed 
vVeeuDy.er, ise tArky 55,013 Siwer age: 
But see Cole v. Branch, 171 Ark. 


611, 285 SW 353 (where one deal- 
er sold cotton seed to another deal- 
er for resale, there was no implied 
warranty of quality or fitness, but 
the doctrine of caveat emptor ap- 
plied). 

Cal.—Bill v. Fuller, 


146 Cal. 50, 
OP (522; 
471. 


Moore v. McKinley, 5 Cal. 


Ga.—Cochran v. Jones, 85 Ga. 678, 
11 SE 8113 “Wileox we Halls b3aiGan 
635; Gammell v. Gunby, 52 Ga. 504; 
Radcliff v. Gunby, 46 Ga. 464; Wal- 
ters v. Croasdale, 43 Ga. 204; Bent- 
rey. v. Rice, 27 Ga. A. 816, 110 SE 

Hawaii.—Hegarty v. Snow, 1 Ha- 
waii 198. 

Ill.-—Fish v. Roseberry, 22 Ill. 288; 


Babcock v. Trica, 18 Ill. 420, 68 AmD 
.560; Hausen v. U. S. Brewing Co., 
70 Dil. A. 265. 


Ind.—Rinelli v. Rubino, 68 Ind. A. 
314, 120 NE 388. 

Iowa.—Loxtercamp a Lininger 
Impl. Co., 147 Iowa 29, 125 NW 830, 
33 LRANS 501; Alpha Checkrower 
Co. v. Bradley, 105 Iowa 537, 75 NW 
369; Blackmore v. Fairbanks, 79 lowa 
282, 44 NW 548; McClung v. Kelley, 
21 Iowa 508. 


Me.—Stevens Tank, etc., Co. v. Ber- 
lin Mills Co., 112 Me. 336, 92 A 180; 
Campion v. Marston, 99 Me. 410, 59 
A 548; Warner v. Arctic Ice Co., 74 
Me. 475. 

‘'Md.—Hyatt v. Boyle, 5 Gill & J. 110, 
25 AmD 276. 


Mass.—Parker v. 8S. G. Shoghalian & 
Co., Inc., 244 Mass. 19, 1388 NE 236; 
Interstate Grocer Co. v. George Wm. 


Bentley Co., 214 Mass. 227, 101 NE 
147; Alden v. Hart, 161 Mass. 576, 
87 NE 742; Murchie v. Cornell, 155 


Mass. 60, 29 NE 207, 31 AmSR’ 526, 
14 LRA 492; Baker vy. Frobisher, 
Quincy 4. 

Minn.—Laganas Shoe Mfg. Co. v. 
Sharood, 173 Minn. 535, 217 NW 941. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


t 
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been held that there is no such implied warranty in 
such cases but that there is an implied condition that 
the goods are of merchantable quality.?° 
to make no difference whether or not the seller is 
the manufacturer,'! or whether the defect is hidden 
or discoverable by inspection;!? although the com- 
mon-law rule that a sound price does not warrant a 
sound article is not abrogated by the rule as to an 
implied warranty of merchantability,*® the exact 
content of such a warranty is very indefinite.14 


In a sale of perishable goods 
there is no warranty that such goods will continue 


Perishable goods. 


N. J.—Fitch v. Archibald, 29 N. J. 
60. 


SN. Bierman. v. 
751 N. Y. 482, 45 NE 856, 56 AmSR 
635, 37 LRA 799; Carleton v. Lom- 
bard, 149 N. Y. 601 mem, 44 NE 1121; 
Gaylord Mfg. Co. v. Allen, 53 N. Y. 
515 [aff 35 N. Y. Super. 571]; Hoe 
Vi Sanborn, 21 eNz-Y.t552) 78 AmD 
163; Plumb v. Hallauer, 145 App. Div. 
20, 1830 NYS 147; Dowdle v. Bayer, 9 
App. Div. 308, 41 NYS 184; William 
Anson Wood, ete., Co. v. Thayer, 50 
Hun 516, 3 NYS 465; Hamilton v. 
Ganyard, 34 Barb. 204 [aff 2 Abb. Dec. 
314, 3 Keyes 45, 31 HowPr 639 note]; 
Newbery v. Wall, 35 N. Y. Super. 106 
Laff. 65 N. Y. 484]; Cleu v. McPher- 
son, 14 N. Y. Super. 480; Baylis v. 
Weibezahl, 42 Misc. 178, 85 NYS 355; 
League Cycle Co. v. Abrahams, 27 
Misc. 548, 553, 58 NYS 306; Gallagher 
v. Waring, 9 Wend. 20. 

N. C.—Swift v. Aydlett, 192 N. C. 
330, 1385 SH 141; Continental Jewelry 
ee v. Stanfield, 183 N. C. 10, 110 SH 

Oh.—Oil Well Supply Co. v. David- 
Son i aseOhs Cit. Cialis be [atts 755 'Oh* 
St. 611, 80 NE 1130]. 


Or.—American Soda Fountain Co. 
v. Medford Grocery Co., 127 Or. 838, 
262 P 939. 


Pa.—Pyott v. Baltz, 38 Pa. Super. 


City Mills Co., 


608; Wilson v. Belles, 22 Pa. Super. 
477; Edwards v. Hathaway, 1 Phila. 
BATS) * 


R. I.—Keenan v. Cherry, 47 R. I. 


125, 1381 A 309. 


Tex.—Brantley v. Thomas, 22 Tex. 
270, 73 AmD 264. 


Vt.—Best v. Flint, 58 Vt. 5438, 5 A 
192,56 AmR 570 (hogs fit for market). 


W. Va.—Appalachian Power Co. v. 
Tate, 90 W.Va. 428, 111 SE, 150; 
Gorby v. Bridgeman, 83 W. Va. 727, 
99 SE 88; Hood v. Bloch, 29 W. Va. 
TAA AL SB 910). 

Wis.—Berry v. Wadhams Oil Co., 
156 Wis. 588, 146 NW 783; Merriam 
v. Field, 39 Wis. 578; Ketchum v. 
Wells, 19 Wis. 25. 

Eng.—Wren v. Holt, [1903] 1 K. B. 
610; Jones v. Just, L. R. 3 Q. B. 197; 
Laing v. Fidgeon, 4 Campb. 169, 171 
Reprint 55, 6 Taunt. 108, 1 ECL 531, 
128 Reprint 974; Gardiner v. Gray, 4 
Campb. 144, 171 Reprint 46; Wieler 
v. Schilizzi, 17 C. B. 619, 84 ECL 619, 
139 Reprint 1219; Morgan v. Gath, 3 
H. & C. 748, 159 Reprint 726. 

Can.—John Macdonald & Co., Ltd. v. 
Princess Mfg. Co., [1926] Can. S. C. 
472, [1926] 1 DomLR 718. 


Alta.—Wright v. Nelson, 11 Alta. L., 
567. 

See Hossier Realty Co. v. Caddo 
Cotton Oil Co., 136 La. 328, 67 S 20 
(allowing a buyer to reject as un- 
merchantable cotton seed which he 
could not be presumed to inspect, it 
being a part of a larger mass). 

[a] Under statute.—(1) A contract 
of sale or agreement to sell does not 
imply a warranty unless the goods 
are not in existence or inaccessible; 
then there is a warranty of merchant- 
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It is held 


eoods.?® 


527, 120 P 433. (2) Where the inside 
of stacks of hay purchased by ‘de- 
fendant could not well be examined 
until the hay was used, and part of 
it was unmerchantable because it had 
spoiled, defendant was entitled to re- 
cover upon an implied warranty of 
merchantability. Gussner v. Miller, 
44 N. D. 587, 176 NW 359. 


[b] Purchase after trial or test.— 
Where defendant receives a machine 
on three months’ trial, at the end of 
which time he points out its defects, 
and refuses to purchase on the offer 
made by the seller, but afterward 
buys it on terms proposed by himself, 
he cannot rely on the code which pro- 
vides for an implied warranty in cer- 
tain cases that the article sold is mer- 
chantable, but that “the purchaser 
must exercise caution in detecting de- 


fects,’ since defendant had _ full 
knowledge of the machine. Byrd v. 
Campbell Printing Press, etc., Co., 


90 Ga. 542, 16 SE 267. 


[ec] Rule applied.—Williamson v. 
Macpherson, 6 F. (Ct. Sess.) 863. 

10. Reed v. Randall, 29 N. Y. 358, 
86 AmD 305. See Santa Rosa-Vallejo 
Tanning Co. v. Kronauer Co., 228 Ill. 
A. 236 (holding, under the Uniform 
Sales Act, that in the sale of a spe- 
cific article there is no warranty of 
merchantability, but that the delivery 
of the identical article is a condition 
precedent to payment of the price). 


11. Interstate Grocer Co. v. George 
Wm. Bentley Co., 214 Mass. 227, 101 


NE 147. And see cases supra this 
section. 
[a] Reason for rule.—‘If, there- 


fore, it must be taken as established 
that, on the sale of goods by a man- 
ufacturer or dealer to be applied to 
a particular purpose, it is a term in 
the contract that they shall reason- 
ably answer that purpose, an‘d that 
on the sale of an article by a manu. 
facturer to a vendee who has not 
had the opportunity of inspecting it 
during the manufacture, that it shall 
be reasonably fit for use, or shall be 
merchantable, as the case may be, it 
is difficult to understand why a simi- 
lar term is not to be implied on a 
sale by a merchant to a merchant or 
dealer who has had no opportunity of 
inspection.” Jones v. Just, ‘L. R. 
Q.: B. 197, 203. 


{b] In New York, prior to Uniform 
Sales Act, there was no warranty of 
merchantability or freedom from la- 
tent defects where the seller was not 
a manufacturer. Whitman v. Jac- 
obson, 119 NYS 246. 


12. Interstate Grocer Co. v. George 
Wm. Bentley Co., 214 Mass. 227, 101 
NE 147; Lexington Grocery Co. v. 
Vernay, 167 N. C. 427, 83 SE 567. 


[a] In California by statute.—(1) 
In the sale of potential goods, as 
growing crops, the warranty is im- 
plied regardless of inspection. Black- 
wood v. Cutting Packing Co., 76 Cal. 
212, 18 P 248, 9 AmSR 199; Pfoh v. 
Porter, 23 Cal. A. 59, 187 P 44. (2) 
A crop of olives, nearly matured at 
the time of contract for sale thereof, 
is not within a provision that one 


ability. Kenney v. Grogan, 17 Cal. A.| who agrees to sell merchandise, “not 
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merchantable for any definite period.1® 

[§ 724] bb. Sales by Trade Name, Description, 
and Sample.'® There is an implied warranty of mer- 
chantability in a sale of goods although the sale is by 
description or trade-mark.1? 
name there is an implied warranty that they should 
be merchantable and salable under that name wheth- 
er the defect is latent or patent,1® and should be at 
least as merchantable as the general run of such 
So in the case of goods sold by a trade- 
name, there is an implied warranty that the goods 
are merchantable as goods of such a trade name.?° 


In a sale of goods by 


then in existence,’ warrants that it 
Shall be- sound and merchantable at_ 
the contemplated place of production, 
and as nearly so at the place of de- 
livery as can be secured by reasonable 
care, or a provision, that one who sells 
or agrees to sell merchandise “inac- 
cessible to the examination of” the 
buyer thereby warrants that it is 
sound and merchantable. Kenney v. 
Grogan, 17 Cal. A. 527, 120 P 433, 


13. See Rhynas v. Keck, 179 Iowa 
422, 161 NW 486 (holding that the 
old civil law maxim that the paying 
of a sound price raises an implied 
warranty that the article sold was 
what it appears to be, sound and of 
a merchantable quality, that is, that 
“a sound price warrants a sound com- 
modity,’’ does not prevail). 


14. See infra §§ 725-728. 


15. Rinelli v. Rubino, 68 Ind. A. 
314, 120 NE 388; Fruit Dispatch Co. 
Ve, CnC. Marts Cowl L977 y Lowman 0.9: ero 
NW 302. See Rhynas v. Keck, 179 
Iowa 422, 161 NW 486 (holding that 
there is no implied warranty that 
perishable property sold will continue 
sound for a definite period, or for any 
period, after delivery). 

[a] Eggs not inspected at once.— 
There is no implied warranty of mer- 
chantability by the seller, in the case 
of the sale of eggs, which were re- 
ceived and shipped without inspec- 
tion, and which were found upon in- 
spection four days later to be unfit 
for use. Kean v. Bachelor, 4 Oh. A. 
350. 


16. As to sales by description un- 
der Uniform Sales Act and English 
Sale of Goods Act see infra § 732. 


17. Appalachian Power Co. v. Tate, 
90 W. Va. 428, 111 SE 150; Gorby v. 
Bridgeman, 83 W. Va. 727, 99 SE 88. 
But see Crow y. Fones Bros. Hard- 
ware Co., 176 Ark. 993, 4 SW (2d) 904 
(holding that in the sale of a specified 
article’ there is no implied warranty 
of merchantability, perhaps because 
a warranty of fitness for a particular 
purpose cannot then arise). 

[a] “May” eges.—There is no im- 
plied warranty that ‘May eggs” sold 
in December are fresh. J. D. Best 
Mercantile Co. v. Brewer, 50 Colo. 455, 
115 P7726. 


[b] Flour.—A manufacturer of a 
grade of flour known by him to be 
extensively used by bakers in making 
bread, who sells that grade under a 
certain name, warrants that the flour 
so sold is of the grade and character 
described. Kaull v. Blacker, 107 Kan. 
5785) LYS9 PR) E82. 


18. Lexington Grocery Co. v. Ver- 
noy, 167 N. C. 427, 83 SE 567. 


19. Bencoe Exporting, etc., Co. v. 
McGraw Tire, etc., Co., 212 App. Div. 
136, 208 NYS 4. 


20. Snelling v. Dine, (Mass.) 170 
NE 403; Raymond Syndicate v. Amer- 
ican Radio, ete., Corp., 263 Mass. 147, 
160 NE 821; Parker v. S. G. Shagha- 
lian & Co., Inc., 244 Mass, 19, 138 NE 


236; Empire Cream Separator Co. v. 
Quinn, 184 App. Div. 302, 171 NYS 
413. See McNeil, ete., Co. v. Czarni- 


kow-Rienda Co., 274 Fed. 397 (holding 
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Where a definite article is made by the seller for the 
buyer according to specifications, there is no imphed 


warranty of marketability.?! 


Particular market. 


market.” 


[§ 725] (b) Construction and Scope of Warranty 
In some cases the war- 
ranty of merchantability comprehends salability or 
fitness for resale,?? or that the commodity is legally 
salable;?4 but there is no warranty that upon resale 
the goods will be satisfactory to the buyer’s custom- 


—aa. Fitness for Resale. 


that a buyer of goods of a specified 
brand cannot complain that the goods 
were not merchantable if in fact they 
were up to the average of the goods 
of that brand). 


21. Stroock Plush Co. v. Talcott, 
150 App. Div. 348, 134 NYS 1052. 


22. Roundy, etc., Co. v. Nicholson 
ae Co., 166 Iowa 39, 147 NW 


204 Ala. 
Baer v. Mobile Coop- 
erage, etc., Co., 159 Ala. 491, 49 S 92. 


Ark.—Miles F. Bixler Co. v. Hall, 
134 Ark. 96, 203 SW 257; Iowa City 
State Bank v. Biggadike, 131 Ark. 
514, 199 SW 539; Southern Products 
Co. v. Oteri, 94 Ark. 318, 126 SW 1065. 

Fla.—Berger v. Berger, 76 Fla. 503, 
80 S 296. 

Ga.— Elgin Jewelry Co. v. Estes, 
122 Ga. 807, 50 SE 939; Rice v. Lock- 
hardt, 3 Ga. A. 741, 60 SE 357; Lov- 
vorn v. Eldorado Jewelry Co., 1 Ga. 
A. 349, 57 SE 926. 


Ill.—Ehrat v. Marrone, 208 Ill. 
3.0) 


23. a.—Olim v. Watson, 
L795 ESO ce 460; 


A. 


Iowa.—Loxtercamp v. Lininger 
Impl. Co., 147 Iowa 29, 125 NW 830, 
33 LRANS 501. 


Kan.—Foote v. Wilson, 
191, 178 P 430. 


Me.—Stevens Tank, etc., Co. v. Ber- 
lin Mills Co., 112 Me. 336, 92 A 180; 
Warner v. Arctic Ice Co., 74 Me. 475. 


Mass.—Snelling v. ‘Dine, 170 NE 


104 Kan. 


403; Parker v. S. G. Shaghalian & 
Co., Inc., 244 Mass. 19, 138 NE 236; 
Interstate Grocer Co. v. George Wm. 
Bentley Co., 214 Mass. 227, 101 NE 
147. 


Minn.—Laganas Shoe Mfg. Co. v. 
Sharood, 173 Minn. 535, 217 NW 941. 


Miss.—Rosenbaum v. Davis, ete., 
Co., 111 Miss. 278, 71 S 388. 


Mo:—Neil v. Cunningham Store 
Con 30 MOWmEALOLOS, s1S0 SVS O85 
Yontz v. McVean, 202’ Mo. A. 31%, 217 
SW 1000. 


N. Y.—Ferguson v. Netter, 204 N. 
Y. 505, 98 NH 16; Stroock v. Joseph 
Lichtenthal, inc., 224 App. Divs 19% 
229 NYS 371 [rev 129 Misc. 288, 222 
NYS 5]; Standard Milling Co. v. De 
Pass, 154 App. Div. 525, 1389 NYS 611 
[aft 314 N. Y. 638 mem, 108 NE 1108 


mem]. 

N. C.—Continental Jewelry Co. v. 
Stanfield, 183 N. C. 10, 110 SE 585; 
Ashford v. H. C. Schrader Co. wis TAN 


C. 45, 83 SE 29. 


Wis.—Berry v. Wadhams Oil Co.,, 
156 Wis. 588, 146 NW 783. 


Can.—John Macdonald & Co., Ltd. 
Princess Mfg. Co., [1926] Can. S. 
472, [1926] 1 DomLR 718. 


“Salable is the equivalent of mer- 
chantable ... which in all the dic- 
tionaries and to the common under- 
standing means, as applied to com- 
mercial transactions, fit for sale in 
usual course of trade, at usual sell- 


Vv. 
C. 


If a particulaz grade of an 
article is ordered and supplied, there is no imphed 
waeronty that it will be suitable to any particular 
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Merchantable quality is held to mean goods 
salable at the time of delivery?® and not goods which 


can only be made salable if some labor is expended 


upon them.?* 


The test of merchantability has been 
held to be whether the goods will stand shipment 
to the buyer and there be fit for resale.?® 
ranty that goods would be packed and shipped in a 


A war- 


merchantable condition to a wholesale buyer requires 


poses.?° 


ing prices.” Foote v. 104 


ane Our i 8 Paes Oreos 

{a] Statement of, and reason for, 
rule.—‘“‘I am of opinion, however, that 
under such circumstances, the pur- 
chaser has a right to expect a salable 
article answering the description in 
the contract. Without any particu- 
lar warranty, this is an implied term 
in every such contract. Where there 
iS no opportunity to inspect the com- 
modity, the maxim of caveat emptor 
does not apply. He cannot without 
a warranty insist that it shall be of 
any particular quality or fineness, 
but the intention of both parties must 
be taken to be, that it shall be sal- 
able in the market under the de- 
nomination mentioned in the _ con- 
tract between them. The purchaser 
cannot be supposed to buy goods to 
lay them on a dunghill.”’ Gardner v. 
eh 4 Camp. 144, 145, 171 Reprint 


‘Wilson, 


[b] Candy.—A buyer of candy for 
resale was entitled to receive an ar- 
ticle which answered the description 
of candy, and could be put on the 
market in the ordinary course of 
trade for valuable use as that kind 
of merchandise. Parker v. S. G. 
Shaghalian & Co., Inc., 244 Mass. 19, 
138 NE 236. 


[c] Surplus ice.—W here one 
agrees to sell and another to buy all 
the surplus ice to be manufactured 
there is an implied warranty that it 
will be merchantable. St. Louis Un- 
ion Packing Co. v. Mertens, 150 Mo. 
A. 583, 131 SW 354. 


{d] Decorated china.—W here 
china ware is purchased on agree- 
ment that a portion of it will be deco- 
rated in accordance with designs 
furnished, the rule of caveat emptor 
will not apply to the undecorated 
china, but there is an implied war- 
ranty of the quality and fitness for 
sale of the decorations. Buchanan v. 
Caine, 57 Ind. A. 274, 106 NE 885. 


[Le] Commercial cars.—On a sale 
of machinery by a manufacturer to 
a dealer, there is usually implied a 
warranty that the machine is rea- 
sonably adapted to the purpose for 
which it was purchased. Hart-Kraft 
age Co. v. Indianapolis Motor Car 

183, Ind. .311,°109 NEV 39. 


te] Description of no trade mean- 
ing.—Even if description of Bayo 
beans contracted for as “No. 1 quali- 
ty of Bayos” did not constitute an 
express warranty, in that the quoted 
phrase has no trade meaning, in the 
sense that such goods are graded as 
No. 1, No. 2, etce., yet the purchaser 
under such a designation is at least 
entitled to a good merchantable prod- 
uct. Birdsong v. E. M. Slayton Co., 
79 N. H. 364, 109 A 146. 

[g] Meaning demand by custom- 
ers.—A _ seller’s representations that 
lamps were salable, merchantable, or 
a better value and smaller p-vice than 
other lamps of a similar make and 
kind were only expressions of opin- 
jon that they would be in demand. 


—_— 


that the goods be merchantable for wholesale pur- 
It has also been held that the goods should 
be in a condition that would keep them salable and 
sound for a reasonable time.®° 
not mean that the article is the best,?1 nor that the 
goods are of first or even of the second quality,®? 


Merchantability does 


Mantle Lamp Co, y. Rucker, 202 Ky. 
U17, 261 SW 268: 


24 See cases infra this note. 


[a] Alcohol content of liquor.— 
Where a wholesale bottler and seller 
of table waters sells a bottled bev- 
erage to a restaurant keeper in a lo- 
cal option town with warranty that 
they can be resold by the buyer in 
the course of his business without 
thereby contravening the law, and 
where the buyer relying on such war- 
ranty keeps for sale in his business 
the commodity in question and is in 
consequence prosecuted and convict- 
ed and fined for “unlawfully keeping 
liquor for the purpose of sale, bar- 
ter and traffic therein without the 
license therefor by law provided;’” 
breach of the warranty is established 
upon proof that the beverage con- 
tained more than two and one-half 
per cent of proof spirits and was 
within the prohibition of the local 
option law. Stephenson v. Sanitaris, 
30 Ont. L. 60, 16 DomLR 695 


[b] Compulsory price schedule.— 
Where a certain grade of spirits 
called for a certain price there was 
an implied warranty that the liquor 
was salable at the analysis given by 
the seller. Proops v. Chaplin, 37 
iA Lge Res on bak 

25. Baer 
Milling Co., 
449. 


Barber 
139° CCA 


Grocer .Col Vz 
223 Fed. 969, 


26. Atkins Bros. Co. v. Southern 
Grain Co., 119 Mo. A. 119, 95 SW 949; 
Jackson v. Rotex Motor, etce., Co., 
PUSTOU S22 eke ser 937,. 


27. Jackson v. Rotex Motor, etc., 
Co., supra. 

28. Harp v. Haas-Phillips Prod- 
uce’ Co), 205 Ala. 573, 88° 'S “740: 
Southern Products Co. v. Oteri, 94 
Ark. 318, 126 SW 1065. 


29. Newbern v. Baker, 
996, 183 SE 500. 


30. Olim v. Watson, 204 Ala. 179, 
85 A 460; Sims Packing Co. v. Cor- 
kum, 53 N.S: 539: 

31. Yontz v. McVean, 202 Mo. A. 
377, 217 SW 1000; Benton Roberts 
Dry Goods Co. v. Cyrus W. Scott 
Mfg. Co., (Tex. Civ. A.) 258 SW 208. 


32. Goldmark v. Simon Bros. Co.,. 
110 Nebr. 614, 194 NW 686; Stroock 
v. Joseph Lichtenthal, Inc., 224 App. 
Div. 19, 229 NYS 371 [rev 129 Misc. 
288, 222 NYS 5]; Ashford v. H. C. 
Schrader, 167 N. C. 45, 88 SE 29; Dr. 
Shoop Family Medicine Co. v. Daven- 
port, 163 N. C. 294, 79 SE 602. 


[a] “Various terms are used in 
the cases cited to define the word 
merchantable in the sense in which 
it is to be applied in such cases, 
‘ordinary quality,’ ‘marketable quali- 
ty, bringing the average price,’ ‘at 
least of medium quality or goodness,’ 
‘rood, lawful merchandise of suit- 
able quality, ‘good and sufficient in 
its kind,’ ‘free from any remarkable 
defect.’’? Warner v. Arctic Ice Co., 
74 Me. 475, 478 


147 Va. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but only of a medium quality and goodness** or an 
ordinary article of that class,?4 and that the goods 
are not so inferior as to be unsalable among dealers 
in the article but are vendible on the market in the 


ordinary course of business at an 
unless sold as first class goods.*° 
chantable” 
age goods.°* 


Particular market. 


lar market.*? 


Labels. 


ment necessitating its removal.?? 


33. Howard v. Hoey, 23 Wend. (N. 
We) 3850; 85 Agnipi-572: 


384 Appalachian Power Co. 
Tate, 90 W. Va. 428, 111 SE 150. 


35. Stevens Tank, etc., Co. v. Ber- 
lin Mills Co., 112 Me. 336,.92 A 180, 
182; Goldmark v. Simon Bros. Co., 
110 Nebr. 614, 194 NW 686, 688. 


““The term ‘‘merchantable’ does 
not require that the article shall be 
of first quality, but means that the 
article shall be vendible upon the 
market in the ordinary course of 
business and at the average price of 
such article, having in view the kind 
of article referred to in the con- 


Vv. 


traetin* Goldmark y. Simon Bros. 
Co., supra. 
“‘*And “salable or merchantable” 


does not only mean that it may or 
should be sold in the market, but it 
also means, as defined by this court, 
“that it shall be of ordinary quality, 
marketable quality, bringing the 
average price, at least of medium 
quality or good class, good lawful 
merchandise of suitable quality, good 
and sufficient of its kind, free from 
any remarkable defects.”’’ Stevens 


Tank, ete:;' Co. v. Berlin Mills .Co:, 
supra. 
36. Thames Canning Co. v. Hck- 


hardt, 34 Ont. L. 72, 8 OntWN 395. 


87. Yontz v. McVean, 202 Mo. A. 
377, 217 Sw 1000. 


88. Streff v. Gold Medal Creamery 
COs 96 Cal, AnckS, 20d, cE 1ojo bs 


39. Interstate Grocer Co. v. George 
Wm. Bentley Co., 214 Mass. 227, 101 
NE 147. 


40. Neil v. Cunningham Store Co., 
149 Mo. A. 53, 130 SW 5038. 


41. Ses Simmons y. Roanoke City 
Mills, 116 S. C. 432, 107 SE 903 (hold- 
ing that, where meal was sold, the 
only implied warranty on the part 
of the seller was that it was of value 
for the purposes for which it was 
ordinarily used, without reference to 
a particular market). 


42. Niblett, Ltd. v. Confectioners’ 
Materiais: ('Co:, Ltd), [1920] 3k B 
387. 

43. Sumner v. Webb, [1922] 1 K. 
Beeb: 

44. Wilford Hall Laboratories v. 
Schoenfeld, 182 App. Div. 504, 169 
NYS 912. 

45. See cases infra note 46. 

46. U. S.—Armstrong Rubber Co. 
Vv. Griffith, 43 BH. (2d) 689;° Dunbar 
Bros. Co. v. Consolidated {ron-Steel 
Mfg. Co., 23 F. (2d) 416 [cert den 277 
Us: 599. “mem, 48 SCt 560 mem, 72 
L. ed. 1007 mem]. 


Ala.—S*curity Finance Co. v. Kel- 
ly’s Tire Shop, 216 Ala. 642, 114 S 
298. 


Ark.—Crow v. Fones Bros. Hard- 


Henee, “best mer- 
goods means something more than avyer- 
Some decisions do not require that 
the pode be even as good as average goods,*® 
only that the goods be fit for sale 
or have the ability to sell at a fair market price.*° 


The implied warranty of mer- 
chantability does not have reference to any particu- 


Goods are not of merchantable quality 
where labeled with a trade-mark which is an infringe- 


SALES 


Foreign sales. 


sale in a foreign 
average price®® 


but 


: : general purpose, 
at some price® 


[55 C.J.) Tor 


Merchantable quality does not re- 


fer to the law of the state where the goods are sent,** 
but where goods are to be packed and labeled for re- 


country a failure to do so renders 


them unmerchantable.*+ 

[§ 726] bb. Fitness for General Purpose. 
authorities consider merchantability as an attribute 
of general quality*® as equivalent to fitness for a 


Some 


or the purpose for which goods of 


that kind are ordinarily used.*® 


[§ 727] cc. Soundness. 
fer to soundness,** as in the case of fruit*® or eggs.*® 


[§ 728] dd. Meeting Description 


Merchantability may re- 


or Sample. 


Merchantability may mean simply the meeting of a 


sale.°° 
nized grade of a 


ware Co., 176 Ark. 9938, 4 SW (2d) 
904; Neal v. West Winfree Tobacco 
Conn 142) Arik o0d, 9 21:9 sSIWe 32655 
Thompson v. O. A. Crenshaw Grain 
Co. 113) Ark. 169, 167.S We 699° 


Cal.—American Soda Fountain Co 
Vv. Martin, 100 Cal. -A. 438; 279 P 680; 
Prove. Portere2s Calva yoo mis teP 
44, 


Ga.—Bentley v. Rice, 27 Ga. A. 816, 


110 SE 26; Hawley Down Draft Fur- 
nace Co. v. Van Winkle Gin, etc., 
Works, 4 Ga. A. 85, 60 SE 1008. 
Iowa.—Rice v. Friend Bros. Co., 
179 Iowa 355, 161 NW 310, 146 NW 
748. 
Kan.—Kaull v. Blacker, 107 Kan. 


578, 193 P 182. 


Md.—Robinson v. Barteldes Seed 
Co., 189 Md. 486, 115 A 757. 


Mass.—Friend v. Childs Dining 
Hall Co., 231 Mass. 65, 120 NE 407, 
5 ALR 1100. See Leavitt v. Fiberloid 
Co., 196 Mass. 440, 82 NE 682, 15 LRA 
NS 885 (holding, however, that where 
goods, bought from a manufacturer 
under a known trade designation, as 
ordinarily manufactured, although 
highly inflammable, were not com- 
monly liable to take fire when sub- 
jected to the usual heat in further 
manufacture, and there was no in- 
spection or other circumstance show- 
ing that the manufacturer and buy- 
er dealt at arm’s length, and the 
goods delivered were liable to take 
fire in the ordinary process of fur- 
ther manufacture and had no sub- 
stantial value for any use, there was 


*|a breach of the implied warranty of 


the manufacturer that the goods 
were merchantable for the ordinary 
uses to which goods of that name 
were put). 


N, Y.—Bierman..v. City Millse Co:, 
151 N. Y. 482, 45 NE 856, 56 AmSR 
635, 37 LRA 7199: Cohan v. Markel, 
915° App. Div. 435, 218 NYS 681; Phil- 
adelphia Motor Tire Co. v. Horo- 
witch, 190 App. Div. 771, 180° NYS 
661; Foley v. Liggett, etc., Tobacco 
Co, 241 NYS 233s Leyane voelsiler, 
178 NYS 7; Miller v. Winters, 144 
NYS. 351. 

N. Gi—Swift v. Aydlett, 192 .N.°C. 
330, 1385 SE 141. 


Or.—Klinge v. Farris, 
268 P 748, 273 P 954. 


Pa.—Peerless Electric Co. v. Call, 
82 Pa. Super. 550. 


R. I.—Keenan v. Cherry, 
125, 181 A 309. 


“A warrant of merchantability is 
a warranty that the goods are rea- 
sonably fit for the general purpose 
for which they are sold.’ Dunbar 
Bros. Co. v. Consolidated Iron-Steel 
Mig. Cos, 223.0), (20)) 4116 409 Slicer- 
tiorari den 277 U. S. 599 mem, 48 


128 Or. 142, 


AOR) il 


certain deseription of goods as the subject of the 
A warranty of merchantability as to a recog- 


commodity must, however, be con- 


SCt 560 mem, 72 L. ed. 1007 mem]. 


“Merchantability means that the 
article sold shall be of the general 
kind described and reasonably fit for 
the general purpose for which it 
shall have been sold.” Keenan v. 
Cherry,;472 Re fo 1257) V3 AS SO Sees be 


q [a] Plow not shown unfit.—A find- 
ing that a plow when tested upon 
certain land failed to work except to 
make a few irregular furrows, and 
to scratch the surface of the soil, 
does not establish a general unfitness 
equivalent to a want of merchanta- 
bility within a _ statute, declaring 
that the merchantability of goods is 
impliedly warranted. Remsberg v. 
Bees Mfg. Co., 174 Cal. 799, 164 


[b] Jewelry.—Where a manufac- 
turer of jewelry sells it from sam- 
ples carried along by its traveling 
salesmen, there is an implied war- 
ranty that articles sold are mer- 
chantable and fit for the purpose for 
which they were intended. Miles F. 


Bixler Co. vo Hall, 134. Ark oe96o5 205: 
SW 257. 
[c] Bottle-——Where a bottle broke 


and cut the buyer while being opened 
with a cork screw, the sellers were 
liable, it not being of merchantable 
quality. Morelli v. Fitch, [1928] 2 
i, B. 636: 


[d] Utility of “trade-in” motors. 
—Where the property was to remain 
in use until replaced and there was 
no express warranty as to its utility 
when deliverable, under the contract 
of sale no such warranty can be im- 
plied. General Electric Co. v. U. S., 
50) Cra IC 28 


fe] Flour.—Flour purchased by 
grade and name is impliedly war- 
ranted to be fit for use in making 


bread. Kaull v. Blacker, 107 Kan. 
y(teis MUG) EY 3 2 ay 
47. See cases infra this section. 
48. Plumb v. J. W. Hallauer, etc, 
Com 45) Apis Divae20, Le 0 NYS 147. 
49. Nye v. Weed Lumber Co., 92 
Cal. A. 598, 268 P 659. 
[a] Processed eggs.—It is well 
known that processed eggs are not 


presumed to have the high degree of 
quality possessed by fresh eggs; so 
one or two defective eggs in a case 
of such eggs is not a breach of the 
implied warranty of merchantability. 
Nye v.. Weed Lumber Co., 92 Cal. A. 
HS, 20S. 56.59. 


50. See case infra this note. 


[a] Sugar.—‘‘Merchantable quali- 
ty’? means a good enough delivery to 
pass generally under: that descrip- 
tion, for example, ‘“Hastern cane fine 
granulated’ sugar, after full exam- 
ination. McNeil, etc., Co. v. Czarni- 
kow-Rienda Co., 274 Fed. 397. 
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strued in the light of the meaning known to the 
trade.®+ 


Sample. In the case of merchandise sold by sam- 
ple, it has been held that the goods must be free 
from defects,°? and that it is not enough that the 
goods are substantially like the samples as to kind, 
quality, and value to be merchantable.°* 


[§ 729] (5) Genuineness. There is an implied 
warranty of genuineness on a sale of notes,°* 
bonds,°® or other securities.°* There is, however, no 
implied warranty that municipal officers who issued 
the securities sold had lawful authority to do so.°* 
If a picture is sold as being by a certain artist it 
may amount to an express warranty of genuineness,’ ® 
as where pictures are bought on belief that they are 
originals by a certain artist in reliance upon the rep- 
resentations of the seller;®® but the naming in a 
catalogue of an artist as the painter of a certain 
picture, produced long before the sale, is not a war- 
ranty of its genuineness, but a mere opinion.®° 


[§ 730] (6) Uniform Sales Act—(a) Warranty 
of Quality. According to the Uniform Sales Act, 
subject to any other statutory provisions, there is 
no implied warranty or condition as to the quality 
or fitness of goods sold except in a few prescribed 
situations.°+ It has been judicially stated that this 
provision has left the law as to implied warranties 
of quality unchanged.°? The English interpretation 
of the English Sale of Goods Act has been followed 
in the interpretation of the Uniform Sales Act in 


51. Nye v. Weed Lumber Co., 92 


SALES 


named, do not by themselves amount 


[§§ 728-731 


that an implied warranty may be raised from facts 
not shown in the contract to sell.6* These provisions 
are held to have abolished any rules inconsistent 
with the statute,** and also have abolished the dis- 
tinction between ordinary sellers and sellers who are 

manufacturers or producers.°®® 


Latent defects. As to latent defects in goods pro- 
duced in quantity, it is held that the distinction be- 
tween ordinary sellers and manufacturers or pro- 
ducers is preserved.°® 


Patent defects. It is provided that, if the buyer 
has examined the goods, there is no implied warranty 
as regards defects which such examination should 
have revealed.°* 


Usage. An implied warranty or condition as to 
quality may be annexed by the usage of trade.®* 


[§ 731] (b) Warranty of Fitness. Where the 
buyer, expressly or by implication, makes known to 
the seller the particular purpose for which the goods 
are required, and it appears that the buyer relies on 
the seller’s skill or judgment, whether he be the grow- 
er, manufacturer, or not, it is provided that there is 
an implied warranty that the goods shall be reason- 
ably fit for such purpose.®® This places an ordinary 
seller in the position formerly held only by a manu- 
facturer or producer,’® the English construction of 
the Sale of Goods Act being to the same effect.*+ In 
some jurisdictions ‘this is held not to change the 
common law,‘? but in some other jurisdictions the 
common law is changed.** To bring a sale under 


the seller the particular purpose for 


Se a 


Cal. A. 598, 268 P 659 


52 Laganas Shoe: WEL Sos OO se obvi. 
Sharood, 173 Minn. 535, B17 NW 941. 


53. Laganas Shoe Mfg. Co. v. 
Sharood, supra. 


54. See Bills and Notes § 581. 
55. See Bonds § 98. 


56. Conn.—Turner  v. 
Root 320. 


Ill.—Tyler v. Bailey, 71 Ill. 34. 

Md.—Buck v. Doyle, 4 Gill 478, 45 
AmD 176. 

Minn.—J. G. Shaw Blank Book Co. 
v. Maybell, 86 Minn. 241, 90 NW 392. 


Mo.—Presbury v.-Morris, 18 Mo. 
165. 


N. J.—Wood v. Sheldon, 
L. 421, 36 AmR 528. 


[a] County warrants.—A warran- 
ty that certain county warrants were 
“genuine and regularly issued’ is 
broken if they do not bear the seal 
of the county. Smeltzer v. White, 92 
U. S. 390, 238 L. ed. 508. 


[b] A pledgee of securities to 
whom the purchase-money is paid on 
a sale by the owner is not liable as 
on an implied warranty if the securi- 
ties prove to be forgeries. Baker v. 


Tuttle, 1 


42 N. J. 


Arnot, 67 N. Y. 448; Ketchum vy. 
Sittevensw lor N. Y.499. faffi3) NW Y¥. 
Super. 463]. 


Warranties on: 
Assignments generally 
ments §§ 154-161. 
Sale of corporate stock generally see 

Corporations §§ 1062-1064. 


see Assign- 


57. White v. Robinson, 50 Mich. 
73, 14 NW 704. 
58. Power v. Barham, 4 A. & E, 


473, 81 ECL 216, 111 Reprint 865; De 
Sewhanberg v. Buchanan, 5 C. & P, 
343, 24 ECL 597, 172 Reprint 1004. 
[a] Picture “by” a certain artist, 
—Receipts given by a seller for the 
price of pictures in which the pictures 
are described as “by” certain artists 


|form Sales Act § 15; 


to a warranty that the pictures were 
the work of these artists. Hyslop v. 
Shirlaw, 7 F. (Ct. Sess.) 875. 

59.. uomi:v. Tucker) 4.@: & PP. 15, 
19 ECL 385, 172 Reprint 586. 

60. Jendwine v. Slade, 2 Esp. 572, 
170 Reprint 459. 

61. See statutory provisions; Uni- 
English Sale of 
Goods Act (56 & 57 Vict. c 71) § 14 
(the English act uses the word “con- 
dition’ in preference to ‘‘warranty’’). 
a Lee v. Cohrt, (S. D.) 232 NW 
900. 

63. Sampson v. Frank F. Pels Co., 
199 App. Div. 854, 192 NYS 588. 

64. Rinaldi v. Mohican Co., 225 N. 
Wie Oy. L2H INGE acs 


65. U.S. Fidelity, ete., Co. v. West- > 


ern Iron Stores Co., 196 Wis. 339, 220 
NW 192, 194, 59 ALR 1232. 


66. U.S. Fidelity, etc., Co. v. West- 
ern Iron Stores Co., supra. 


“While it is the intention of the 
Uniform Sales Act to make the seller 
liable as a grower or manufacturer 
would be under like circumstances, it 
certainly cannot be the intention of 
the act that the seller of ordinary 
merchandise produced in quantity im- 
pliedly warrants that the goods are 
without latent defects.” U.S. Fidel- 
ity, etc., Co. v. Western Iron Stores 
Co., supra. 

67. Rinaldi v. Mohican Co., 225 N. 
Y. 70, 121 NE 471. See statutory pro- 
visions; Uniform Sales Act § 15 (3); 
English Sale of Goods Act § 14 (2). 


68. See statutory provisions; Uni- 
form Sales Act § 15 (5); English Sale 
of Goods Act § 14 (3). 


69. See statutory provisions; Uni- 
form Sales Act § 15 (1); English Sale 
of Goods Act § 14 (1). 


[a] English Sale of Goods Act 
provides: ‘Where the buyer, express- 
ly or by implication, makes known to 


which the goods are required, so as to 
show that the buyer relies on the sell- 
er’s skill or judgment, and the goods 
are of a description which it is in the 
course of the seller’s business to sup- 
ply (whether he be the manufacturer 
or not), there is an implied condition 
that the goods shall be reasonably fit 
for such purpose.” 56-57 Vict. c 71 
§ 14 (1). 

70. Luria v. Klaff, 1389 Md. 586, 115 
A 849; Griffin v. Metal Product Co., 
264 Pa. 254,107 A713. But see Leiter 
v. Innis, 1388 NYS 536 (citing the Sales 
Act, yet holding that a seller, who is 
not the manufacturer, who Knows the 
purpose for which goods are to be 
used by the buyer, does not imply a 
warranty of fitness). 


“Section 96 [Cons. L. (1909) as 
amended by L. (1911) ec 571] seems to 
works several important changes in 
the law of warranty, in that the dis- 
tinction between the ordinary dealer 
and the manufacturer or grower is 
abolished, and the warranty of fitness 
for purpose is extended to all sellers. 
This section is practically identical 
with the English Sales of Goods Act.” 
G. B. Shearer Co. v. Kakoulis, 144 
NYS 1077, 1080. 


71. Keenan v. Cherry, 47 R. I. 125, 
131 A 309. 


72. Linen Thread Co. v. Shaw, 9 F. 
(2a) wis; Dunne Road Mach. Comv. 
Charlevoix Abstract, etce., Co., 247 
Mich. 398, 225 NW 592, 64 ALR 947; 
Lee v. Cohrt, (S. D.) 332 NW 900. 


73. Davenport Ladder Co. v. Hines 
lumber, Co.,\.43 EH. +(2d)-. 635, GawB 
Shearer Co. v. Kakoulis, 144 NYS 
1077. 


“This amendment reverses the rule 
which formerly obtained in this state, 
which recognized implied warranties 
of fitness upon sales by manufactur- 
ers, but not against mere dealers, and 
brings our law into harmony with 
that prevailing in’ England and in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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this provision it is necessary that the seller be ac- 
quainted, expressly or impliedfy, with the particular 
purpose, and that the buyer rely on the skill and 
judgment of the seller.7* Under this provision a 
purchase from a retail dealer in food is held to make 
known to the seller that the food was to be used for 
human consumption,’® and where the buyer may as- 
sume that the seller has had an opportunity to ex- 
amine the article sold, unexplained, that is conelu- 
sive evidence of reliance on the seller’s skill and 
judgment,’® which conclusion is unaffected by the 
fact that the buyer selects the article from a collec- 
tion for some reason unconnected with its fitness for 


food.77 


Sale of specified article. In the sale of a specified 
article under its patent or other name, it is provided 
that there is no warranty as to its fitness for any 
particular purpose.?8 The appellation “trade name” 
is held preferred to “specified, described article” as 
used in the statement of the common-law principle,’ ® 
and is held to apply now only to goods known in the 
market and among those familiar therewith.8° The 
latter statutory provision is to be construed as though 
it were a proviso engrafted on the former, and the 
seller’s knowledge of the buyer’s particular purpose 
is of no effect.8! 


Vie 
78. Ward v. 


many of the states in this country.” 
Wasserstrom v. Cohen, 165 App. Div. 


SALES 


Rinaldi v. Mohican Co., supra. 
Great Atlantic, 
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Usage. An implied warranty or condition as to 


fitness for a particular purpose may be annexed by - 


the usage of trade.8? 


A contract for the manufacture of goods has been 
held to be without the purview of this section.** 


[§ 732] (c) Warranty of Merchantability. 
Where goods are bought by description from a seller 
who deals in goods of that description, whether he be 
the grower or manufacturer or not, the act provides 
that there is an implied warranty that the goods 
shall be of merchantable quality. Thus there is no 
distinction here between manufacturers or produc- 
ers and other dealers,*® but the provision does not 
extend to a sale by a general dealer who is not a 
dealer in the particular kind of goods sold.*® 


Specified articles. It is held that a sale of a speci- 
fied article under its patent or trade name does not 
come under this provision,®* but there is better au- 
thority that the provision and rule as to fitness for 
a particular purpose of a specified article sold under 
a trade name have nothing to do with the question 
of merchantability ;°° so the seller cannot escape lia- 
bility under this provision because of the fact that 
the goods are sold under a patent or trade name.*? 


purchaser furnished all materials, and 


etc., | Was to receive all scrap material re- 


171, 150 NYS 6388, 640. 


[a] Common-law rule as to food.— 
The common-law rule that there is an 
implied warranty of the wholesome- 
ness of articles of food sold at retail 
for immediate consumption was mod- 
ified by Uniform Sales Act § 15 (1) 
declaring that there is no implied 
warranty or condition as to quality or 
fitness for any particular purpose of 
goods sold, except where the buyer 
expressly or by implication makes 
known to the seller the purpose for 
which the goods are required, and it 
appears that the buyer relies on the 
seller’s judgment. Canavan v. Me- 
chanicville, 190 App. Div. 252, 180 
NYS 62 [rev 108 Misc. 579, 177 NYS 
808, and .aff 229 N. Y. 4738, 128 NE 
882]. 


74. Rinaldi v. Mohican Co., 225 N. 
Y==70 121, NES 471, 


“Tt will be observed that, in order 
to bring a case within the purview of 
the act, two things must appear; 
First, that the seller must be inform- 
ed, expressly or by implication, of the 
purpose for which the goods are pur- 
chased; and, second, the buyer must 
appear to have relied on the seller’s 
skill and judgment.” Wasserstrom 
v. Cohen, 165 App. Div. 171, 150 NYS 
638, 640. 

[a] A “particular purpose,” with- 
in Sales Act § 15 subd (1), providing 
that the seller, to whom the buyer 
makes known the “particular pur- 
pose” for which goods are required 
impliedly warrants the goods to be 
reasonably fit for such purpose, is not 
some purpose necessarily distinct 
from a general purpose, but is the 
purpose expressly or impliedly com- 
municated to the seller, for which the 
buyer buys the article. -Minneapolis 
Steel, etc., Co. v. Casey Land Agency, 
51 N. D. 832, 201 NW 172. 

[b] Under Canadian Sale of Goods 
Ordinance a warranty of fitness for a 
particular purpose arises only when 
the buyer relies on the skill and judg- 
ment of. the seller; otherwise caveat 
emptor applies. Urch v. Strathcona 
Horse Repository, 2 Alta. L. 183. 

75. Rinaldi v. Mohican Co., 225 N. 
Y70; 121 NE 471. 

76. Rinaldi v. Mohican Co., supra. 


Tea Co., 231 Mass. 90, 120 NE 225, 5 
ALR 242; Boston Cons. Gas Co. v. 
Folsom, 237 Mass. 565, 130 NE 197. 
See statutory provisions; Uniform 
Sales Act § 15 (4). 

[a] In English act this is in the 
form of a proviso: ‘Provided that in 
the case of a contract for the sale of 
a specified article under its patent or 
other trade name, there is no implied 
condition as to its fitness for any par- 
ticular purpose.” 56-57 Vict. c 71 § 
ACh) 

79. Davenport Ladder Co. v. Hines 
Lumber Co., 43 F. (2d) 68. 


80. Barrett Co. v. Panther Rubber 
Mfg. Co., 24 F. (2d) 329. 


[a] English construction.—‘‘The 
words are, ‘provided that in the case 
of a contract for the sale of a speci- 
fied article under its patent or other 
trade name, there is no implied con- 
dition as to its fitness for any particu- 
lar purpose.’ That obviously is in- 
tended to meet the case, not of the 
supply of what I may call for this 
purpose raw commodities or materi- 
als, but for the supply of manufac- 
tured articles—steam ploughs, or any 
form of invention which has a known 
name, and is bought and sold under 
its known name, patented or other- 
wise.” Gillespie v. Cheney, [1896] 2 
@? BY 69; 645 


81. ADtna Chemical Co. v. Spauld- 
ing, etc., Co., 98 Vt. 51, 126 A 582. 


82. See statutory provisions; Uni- 
form Sales Act § 15 (5); English 
Sale of Goods Act § 14 (38). 


fa] In England, under the English 
Sale of Goods Act § 14, the usages of 
the butcher business may negative an 
implied warranty of fitness of a pork 
carcass for human consumption. 
Cointat v. Myham, 84 L. J. K. B. 2253 
{allowing app [1913] 2 K. B. 220]. 

83. Metropolitan Lumber Co. vy. 
Ivers-Lee Co., 6 N. J. Misc. 304, 140 
A 895. 

[a] In California, under the code, 
where pay for the manufacture of 
lead fittings to be manufactured ac- 
cording to a special order in accord- 
ance with blueprints and _ specifica- 
tions furnished by the purchaser was 
to be on the basis of weight, and the 


maining, in view of the statute relat- 
ing to the application of the statute 
of frauds to the “sale” of personal 
property, such contract was one for 
work and labor, and not of sale, and, 
under the definition of a sale in the 
provision, relating to implied warran- 
ty by manufacturer, does not apply. 
United Iron Works v. Standard Brass 
Castine” Co; 69° Cal A. 384; 2316 P 57. 

84. Armstrong Rubber Co. v. Grif- 
fith, 43 F. (2d) 689; Raymond Syndi- 
cate v. American Radio, etc., Corp., 
263 Mass. 147, 160 NE 821; Peerless 
Hlectric’ “Coi"v., Calle 825 Pa. a Super: 
550. See statutory provisions; Uni- 
form Sales Act § 15 (2); English Sale 
of Goods Act § 14 (2). 

[a] Beer from saloon.—In an ac- 
tion to recover damages for breach 
of an implied warranty upon the sale 
of beer, it was proved that the plain- 
tiff had suffered damage from illness 
caused by arsenical poisoning by beer 
purchased and drunk by him at a 
beer-house kept by the defendant; 
that plaintiff’s custom was to go to 
the house and ask for ale, with which 
he was served in the usual way, but 
he knew that the house was a tied 
house, at which all the beer sold came 
from the brewery of the owners of 
the house, and he went to the house 
because he preferred their beer and it 
was held, that the beer was bought by 
description from a seller who dealt 
in goods of that description within 
the meaning of Sale of Goods Act 
(1893) § 14 (2), and that under that 
section an implied condition arose up- 
on the sale that the goods should be 
of merchantable quality, for the 
breach of which the plaintiff was en- 
titled to recover. Wren vy. Holt, 
[1903] 1K. B. 610. 

85. McNeil, etc., Co. v. Czarnikow- 
Rienda Co., 274 Fed. 397; Majestic 
Coal Co. v. Bush, 171 NYS 662. 

86. McNeil, etc., Co. v. Czarnikow- 
Rienda Co., 274 Fed. 397. 

87. Santa Rosa-Vallejo Tanning 
Co. v. Kronauer, 228 Ill. A. 236. 

88. McNeil, etc., Co. v. Czarnikow- 
Rienda Co., 274 Fed. 397; Bencoe Ex- 
porting, etc., Co. v. McGraw Tire, etce., 
Co., 212 App. Div. 186, 208 NYS 4. 


89. Foley v. Liggett, etc., Tobacco 
Co., 241 NYS 233. 


- 
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[§ 733] (7) Particular Subjects of Sale®°—(a) 
It is the general 
rule that where the sale is for immediate consump- 


. Articles for Human Consumption. 
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tion there is an implied warranty that the food is | some.®°  , 


wholesome and fit for the purpose,®! although bear- 
ing a government stamp of inspection and approval?” 
and irrespective of the seller’s knowledge of defects 
therein,®® especially where the seller prepares the 
. reason for the appheation of 


food himself.°4 T 


90. Sales of food under statutory 
regulations generally see Food 26 C. 
J. p 748. 

Animals sold for butchering pur- 
poses see infra § 739. 

91. Ark.—Heinenmann y. Barfield, 
136 Ark. 500, 207 SW 62; Nelson v. 
Armour Packing Co., 76 Ark. 352, 90 
SW 288. 


Ill.—Wiedeman y. Keller, 171 Ill. 
93, 49 NE 210 [rev 58 Ill. A. abel 
Chapman v. Roggenkamp, 182 Ill. 
nC 


Kan.—Parks v. G. C. Yost Pie Co., 
93 Kan: 334, 144 P 2.02, LRA1915C 
179; Lukens y. Freiund, 27 Kan. 664, 
51 AmR 429. 


La.—Doyle v. Fuerst, 8 La. A, (Or- 
leans) 408. 


Me.—Pelletier v. Dupont, 124 Me. 
269, 128 A 186, 39 ALR 972. 


Mass.—Ward v. Great Atlantic, etc., 
Tea Co., 231 Mass. 90, 120 NE 225, 5 
ALR 242. 

Mich.—Zielinski v. Potter, 195 
Mich, § 90,161 NW 851, LRAI917D 
822; Cook v. Darling, 160 Mich. 475, 
125 NW 411; Hoover vy. Peters, 18 
Mich. 51. f 

Mo.—Fantroy v. Schirmer, (A.) 296 
SW 235. 


IN ASYC ace v. Krum, 222 N. Y. 410, 
118 NE 853; Chysky v. Drake Bros. 
Co., 192 App. Div. 186, 182 NYS 459 
‘Lrev on other grounds 235 N. Y. 468, 
139 NE 576, 27 ALR 1533]; Canavan 
v. Mechanieville, 190 App. Div. 252, 
180 NYS 62 [rev 108 Misc. 579, 177 


NYS 808, and aff 229 N. Y. 473, 128 
NE 882]; Burch v. Spencer, 15 Hun 
504; Divine v. McCormick, 50 Barb. 


116; Cohen v. Dugan, 132 Misc. 896, 
230 NYS 743 [rev on other grounds 
236 NYS 769]; Zenkel v. Oneida Coun- 
ty Creameries Co., 104 Misc. 251, 171 
NYS 676 [aff 188 App. Div. 905, 176 
NYS 927]; Weinberg v. Peter Doelger 
Brewing Co., 174 NYS 69. 


Tenn.—Thompson Co. v. 
Tenn, ‘Civ. A. 95. 


Tex.—Houk vy. Berg, 
SW 1176. 

Utah.—Walters v. United Grocery 
Co., 51 Utah 565, 172 P 473, LRA1918E 
519. 

Wash.—Flessher v. Carstens Pack- 
ing Co., 93 Wash. 48, 160 P 14. 
arke, 7 Exch. 
439, 155 Reprint 1020; Beer v. Walk- 
er 46 We Jn/C.* Pe 677. See Roswell 
v. Vaughan, Cro. Jac. 196, 79 Reprint 
171; Burnby v. Bollett, 16 M. & W. 
644, 153 Reprint 1348 (holding the re- 
sponsibility of a victualer, vintner, 
brewer, butcher, or cook for selling 
unwholesome food does not arise out 
of any contract or implied warranty, 
but is a responsibility imposed by 


Smith, 8 


statute that they shall make good any’ 


damage caused by their sale of un- 
wholesome food). 

BC Whites v./-Donkin,~ 19 BC, 
565, 16 DomLR 446, 27 WestLR 789, 
6 WestWkly 508 (bad fish). 

Ont.—Grocers) Wholesale Co. v. 
Bostock, 22 Ont. L. 130, 2 OntWN 144, 
17 OntWR 129. 

[a] Reason for rule.—A customer 
at a retail store ordinarily is bound 


(Civ. A.) 105 


to rely on the skill and experience of 
the seller in determining the kind of 
canned goods he will purchase, unless 
he demands goods of a definite brand 
or trade-name. Ward v. Great Atlan- 


tics ete. -ReaiCo.) 231) (Massa=90 522 0) 
NE 225, 5 ALR 242. 
[b] Rule criticized.—‘“Were this 


question being presented .to this court 
for the first time, I should rebel vig- 
orously against following, in this in- 
stance, the common-law rule of im- 
plied warranty proclaimed as far back 
as the days of Blackstone and ad- 
hered to in this state, and quite gen- 
erally in all the states of the Union. 
Many common-law doctrines estab- 
lished centuries ago are rejected by 
the courts, as inapplicable to present- 
day conditions. The rule that there 
is an implied warranty on the part of 
the vendor of foodstuffs, that goods 
sold for immediate consumption are 
fit and wholesome, is a doctrine no 
longer suitable, I believe, to modern 
conditions.” Rinaldi v. Mohican Co., 
171 App. Div: 814, 157 NYS 561 [afé 
25 N. Y. 70, 121 NE 471]: 


[ec] En California, under statute, 
this liability seems to apply only to 
the manufacturers of food. Steen v. 
Southern California Supply Co., 74 
Cale iA5 265-2090. 1098. 


[d] Ice cream.—A seller of ice 
cream impliedly warrants that it is 
fit for consumption. Race v. Krum, 
163 App. Div. 924, 147 NYS 818 [den 
reh 162 App. Div. 911, 146 NYS 197 
(aff 222 N. Y. 410, 118 NE 853)]. 


[e] Flour.—Where flour was sold 
by a retail dealer to the consumer for 
immediate use, there was an implied 
warranty that the flour was fit for 
food, and, when it contained arsenic, 
which, when served in bread by his 
wife, poisoned the purchaser, the 
dealer was liable to his estate as for 
breach of warranty. Heinemann v. 
Barfield, 136 Ark. 500, 207 SW 62. 


[f] Milk bottled by middleman.— 
Under Personal Property Law, § 96, 
subd 1 providing that where the buy- 
er, expressly or by implication, makes 
known to the seller the particular 
purpose for which the goods are re- 
quired, and relies on the seller’s skill 
or judgment, there is an implied war- 
ranty of fitness of the goods for such 
purpose, a retailer of milk, although 
bottled by another, and certified by a 
medical society pursuant to statute, 
impliedly warrants its fitness for hu- 
man consumption, at least where the 
buyer might assume that the seller 
had the opportunity to examine it. 
Lieberman vy. Sheffield Farms-Slaw- 
son-Decker Co., Ine., 117 Mise. 531, 
191 NYS 593. 


{g] City water.—Canavan v. Me- 
chanicville, 229 N. Y. 473, 480, 128 
NE 882, 13 ALR 1123 (where a munic- 
ipal corporation furnished water for 
drinking and domestic uses which 
contained the germs of typhoid fever, 
through the drinking of which plain- 
tiff and his children became ill with 
that disease, it was held that the 
statute did not apply on policy, al- 
though there was a sale of goods 
within the statute). 


Liability of dealer in food generally 
see Food § 91 
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the rule lies in the necessity for protecting the pub- 
lic health and the opportunity which the dealer has 
of ascertaining whether or not the food is whole- 


Selection of food. If a sale is by a dealer and the 
selection of food is left to him it is an implied term 
of condition of the sale that the provisions sold 
shall be fit for 


food,®® whether supplied under a 


92. Rinaldi v. Mohican: Co., 171 
App. Div. 814, 157 NYS 561 [aff 225 N. 
¥. 70,121 NE 471]. 

93. Wiedeman v. Keller, 171 Ill. 93, 
49 NE 210 [rev 58 Ill. A. 382]; White 
Vv. Donkin, (19) Bi) C.1565,. 16) DomlR: 
446, 27 WestLR 789, 6 WestWkly 508. 

[a] In New York, one is liable 
only for the damages actually sus- 
tained by the parties injured by the 
adulteration or, dilution of milk deliv- 
ered in his behalf by his agents or 
servants, in a Suit for a penalty, un- 
der a statute providing for such in 
case adulterated milk were delivered 
“knowingly,” where it is not shown 
that defendant knew of or authorized 
the adulteration. Verona Cent. 
Cheese Co. v. Murtaugh, 50 N. Y. 314 
(rev 4 Lans, 17]. 

94. Race v.-Krum, 222 N.Y. 410, 
118 NE 853; Flessher v. Carstens 
Packing Co., 93 Wash. 48, 160 P 14. 


95. Zenkel v. Oneida County 
Creameries Co.,, 104 Mise. 251, 171 
NYS 676 [aff 188 App. Div. 905. mem, 
176 NYS 927 mem]. 


[a] Reasons for rule.—(1)‘‘ Where 
aye articles of food are purchased 
from a retail dealer for immediate 


consumption, the consequences result- 
ing from the purchase of an unsound 
article may be so serious and may 
prove so disastrous to the health and 
life of the consumer that public safe- 
ty demands that there should be an 
implied warranty on the part of the 
vendor that the article sold is sound 
and fit for the use for which it was 
purchased. It may be said that the 
rule is a harsh one; but, as a gen- 
eral rule, in the sale of provisions the 
vendor has so many more facilities 
for ascertaining the soundness or un- 
soundness of the article offered for 
sale than are possessed by the pur- 
chaser, that it is much safer to hold 
the vendor liable than it would be to 
compel the purchaser to assume the 
risk.”” Wiedeman y. Keller, 171 Ill. 
93, 99, 49 NE 210. (2). “Upon what 
ground is an implied warranty rested 
in the case of the sale of provisions, 
which does not exist in the case 
of a sale of other articles? Obvious- 
ly it is not upon any property 
grounds, or because thereby the es- 
tate of either party is affected; but 
for reasons of public policy, for the 
preservation of life and health, the 
law deems it. wise that he who en- 
gages in the business of selling pro- 
visions for domestic use should him- 
self examine and know their fitness 
for such use, and be liable for a lack 


of such knowledge.” Lukens v. 
Freiund, 27 Kan. 664, 669, 41 AmR 
429. (38) Public safety demands, that 


in all sales of provisions for domestic 
use by a retail dealer there should be 
an implied warranty of the fitness and 
wholesomeness of such provisions for 
consumption and although such retail 
dealer is not aware at the time of the 
sale of the unwholesomeness of the 
article of food he is, nevertheless, lia- 
ble on an implied warranty. Chap- 
man v. Roggenkamp, 182 Ill. A. 117. 

96. Farrell v. Manhattan Market 
Co., 198 Mass. 271, 84 NE 481, 126 Am 
SR 436, 15 LRANS 884, 15 AnnCas 
1076; Bigge v. Parkinson, 7 H. & N. 
955, 158 Reprint 758. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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preexisting contract,®* or in response to an order not 
given in person,®* or even when the order is given 
in person in the dealer’s shop provided that the se- 
But when the sale is 
by a dealer, if the provisions are selected by the buy- 
er and the selection is not left to the judgment and 
skill of the dealer, the general rule of caveat. emptor 
apples and the dealer is not hable, in the absence 
of knowledge by him that the provisions are unsound, 
if the provisions are not fit for food. 


Under the Uniform Sales Act the same result is 
reached since the requirements for an implied war- 


lection is left to the dealer.®® 


ranty of fitness are met.? 
Sale of food to dealer. 


$7. Bigge v. Parkinson, supra. 


98. Farrell v. Manhattan Market 
Co., 198 Mass. 271, 84 NE 481, 126 Am 
SR 436, 15 LRANS 884, 15 AnnCas 
1076; Smith vy. Baker, 40 L. T. Rep. 
N.S: 261; Beer ve Walker, 37 L. T: 
Rep. N. S. 278; Burrow v. Smith, 10 
WS Tas 24'63 


99. Farrell v. Manhattan Market 
Co., 198 Mass. 271, 84 NE 481, 126 Am 
SR 43 6). 5 LRANS 884, 15’ AnnCas 
pees Wallace Vv. Russell, [1902] 2 Ir. 


1. Pelletier v. Dupont, 124 Me. 269, 
128 A 186, 39 ALR 972; Gearing v. 
Berkson, 223 Mass. 257, 111 NE “785, 
LRA1916D 1006; Farrell v. Manhat- 
tan Market Co., 190 Mass. 271, 84 NE 
481, 126 AmSR 436, 15 LRANS 884, 
15 AnnCas 1076; Jones v. Just, L. RB. 
3 Q. B. 197; Emmerton v. Mathews, 
7H. & N. 586, 158 Reprint 604; Smith 
v. Baker, 40 L. T. Rep. N. S. 261. 


2. See cases infra this note. 


[a] Requirements for implied 
warranty.—Rinaldi v. Mohican Co., 
“20 NY. 0; 121 NE 470. 


[b] Food served in restaurant.— 
(1) Customer, entering restaurant and 
receiving, eating, and paying for food 
delivered to him on his order, im- 
pliedly makes known to vendor the 
particular purpose for which the arti- 
cle is required, and, where he may as- 
sume that vendor has had an opportu- 
nity to examine it, it conclusively ap- 
pears that he relied on vendor’s skill 
or judgment, so that there is an im- 
plied warranty that the food is rea- 
sonably fit for consumption. Smith 
v. Gerrish, 256 Mass. 183, 152 NE 318; 
Temple v. Keeler, 238 N. Y. 344, 144 
NE 635, 35 ALR 920. (2) “It is man- 
ifest that at least it might be infer- 
red, from the relations of the parties, 
that the guest who asks to be served 
food upon the premises of one who is 
the keeper of a restaurant makes 
known as the particular purpose for 
which the food is required that it is 
then and there to be eaten, and that 
he’ relies upon the latter’s skill or 
judgment in the selection and prepa- 
ration of the food. Hence there would 
be an implied warranty that it was 
reasonably fit for such purpose.” 


Friend v. Childs Dining Hall Co., 231 
Mass. 65, 120 NE 407, 408, 5 ALR 
1100. 

{e] Sale of relish by manufactur- 


er.—Implied warranty of fitness is 
held to exist, where the buyer inform- 
ed the seller as to the purpose for 
which “sweet relish” was purchased 
and relied on the seller’s skill and 
judgment. Rhodes v. Libby, (Or.) 
288 P 207. 


[d] Sale of eggs.—A seller im- 
pliedly warranted that storage eggs 
were fit for food, under Uniform Sales 


Act § 15 (1). Hubbard v. Rockaway 
Eunch, Co;, 131 Mise, 58, 225° NYS 
638. 


) It is sometimes held that 
there is no implied warranty of the quality of pro- 
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purpose.? 


er. 10 


[e] Canned beans.—Canned beans 
and pork are not fit for consumption, 
within implied warranty of fitness un- 
der Sales Act § 15 (1), if they contain 
a pebble of sufficient size to break a 
tooth. Ward v. Great Atlantic, etc., 
Tea Co., 231 Mass. 90, 120 NE 225, 
5 AUER 242. ; 

[f] Sale and delivery of ‘milk.— 
Where milk was sold and delivered to 
a consumer, the circumstances ap- 
prised the seller of the purpose and 
showed that the buyer relied on the 
seller’s skill and judgment, thus giv- 
ing rise to an implied warranty of fit- 
ness of the milk for human consump- 
tion, under the English Sale of Goods 
Act § 14 (1). Frost v. Aylesbury 
Dairy Co., Ltd., [1905] 1 K..B..608. 


{g] Sale of crabs.—Where the 
buyer asked for ‘‘two nice fresh crabs 
which she wanted for tea,’ an implied 
warranty for fitness arose under the 
English Sale of Goods Act § 14 (1), 
while one judge held that it arose al- 
so under the common law. Wallis v. 
Russell, [1902] 2 Ir. 585. 

[h] Sale of meat.—In case of a 
purchase of a portion of unwholesome 
meat from a market, where all that 
appears is the ordinary transaction 
between dealer and customer, and it 
does not appear that the buyer has ex- 
amined the goods, or, having exam- 
ined them, has failed to discover de- 
fects which he should have found, 
there is an implied warranty of whole- 
someness. Rinaldi v. Mohican Co., 
225 N. Y. 70, 121 NE 471. 


[i] Canned goods.—The mere pur- 
chase of fish from a retailer in the 
original can did not establish reliance 
on the seller’s judgment so as_ to 
make the seller liable on an implied 
warranty of fitness. Aronowitz v. F. 
W. Woolworth Co., 134 Misc. 272, 236 
NYS 133. 

For effect of Uniform Sales Act 
generally see §§ 730-732. 

S. .Emerson v. Brigham, 
197, 6 AmD 109; Whipple v. Sherman, 
Lee Mase La 200 NYS 820; Burnby 
vy. Bollett, 16 M. & W. 644, 153 Re- 
print 1348. 

4. Pelletier v. Dupont, 124 Me. 269, 


10 Mass. 


128 A 186, 39 ALR 972. 


Liability of manufacturer or whole- 
sale dealer to retailer see Food § 94. 


5. Ark—Heinemann v. Barfield, 
186 Ark. 500, 207 SW 62; Nelson v. 
Armour Packing Co., 76 Ark. 352, 90 
SW 

Tll.—Wiedeman vy. Keller, 171 Ill. 98, 
49 NH 210 [rev 58 Ill. A. 382]; Chap- 
man v. Roggenkamp, 182 Ill. A. 117. 

Kan.—Lukens vy. Freiund, 27 Kan. 
664, 51 AmR 429. 

Me.—Pelletier v. Dupont, 124 Me. 
269, 128 A 186, 39 ALR 972. 


Mass.—Giroux v. Stedman, 145 
Mass. 439, 14 NE 538, 1 AmSR 472; 
Howard v. Emerson, 110 Mass. 320, 
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visions when they are sold merely as merchandise,* 
as in a sale by a manufacturer to a dealer* or ina 
sale of food by one dealer to another for purposes 
of resale,’ especially where the seller himself is not 
a regular dealer.® 
the rule of caveat emptor applies* since both the 
buyer and the seller have an equal chance of inspect- 
ing the goods and judging of the fitness;* so if there 
is no opportunity for inspection and the buyer relies 
on the seller to furnish food fit for human consump- 
tion, there is an implied warranty of fitness for such 
The rule prevails even when the seller 
knows that the buyer intends to resell to the consum- 
There is, however, at least a warranty that 
the articles shall be merchantable,'? which may mean 
that the goods must be fit for the purpose for which 


It is held that in such transactions 


14 AmR 608. 


Mich.—Baker v. Kamantowsky, 188 
Mich.: 569, 155 NW 430. But see Sin- 
clair .v. Hathaway, 57 Mich. 60, 62, 
23 NW 459, 58 AmR 327 (where it 
was held that a baker impliedly war- 
rants the wholesomeness of bread 
sold to a peddler in his employ at a 
discount. In this case it was said: 
“Bread is an article sold for imme- 
diate consumption and never enters 
into commerce, and as one of the 
prime necessaries of life is of no use 
unless it is good for food’’). 

Minn.—Hanson y. Hartse, 70 Minn. 
282, 73 NW 163, 68 AmSR 527; Ryder 
v. Neitge, 21 Minn. 70. 

N. J.—Tomlinson v. Armour, 74 N. 
J. L. 274, 65 A 883 [rev on other 
grounds 75 N. J. L. 748, 70 A 314, 19 
LRANS 923]. 

N. Y.—Hyland v. Sherman, 2 E. D. 
Smith 234; Kinch v. Haynes, 58 Misc. 
499, Vid NYS 618; Cotton v. Reed, 
25 Misc. 380, 54 NYS 143; Mosés v. 
Mead, 1 Den. 378, 43 AmD 676 [aff 


15 Den. 617]. 


Or.—Swank v. Battaglia, 84 Or. 159, 
164 P 705, LRA1917F 469. 


Tex.—Houk v. Berg, (Civ. A.) 105 
SW 1176; Needham v. Dial, 4 Tex. 
Civ. A. 41). 23) SW 2405" Butiisee 
Seale v. Schultz, (Civ. A.) 3 SW (2d) 
563 (stating that there may be an 
implied warranty of food products, 
although they were not intended for 
buyer’s consumption). 


Vit-—Wiarren Wa BUCK, Way tena 4a! 
A 979, 76 AmSR 754. 


Eng.—Emmerton v. Mathews, 7 H. 
& N. 586, 158 Reprint 604; Smith v. 
Baker, 40 L. T. Rep. N. S. 261. 


6. Wiedeman y. Keller, 171 Ill. 93, 
49 NE 210 [rev 58 Ill. A. 382]; Farrell 
v. Manhattan Market Co., 198 Mass. 
271, 84 NB 481, 126 AmSR 436, 15 LRA 
NS 884; Giroux v. Stedman, 145 Mass. 
439, 14 NE 538, 1 AmSR 472; Burn- 
by v. Bollett, 16 M. & W. 644, 153 Re- 
print 1348. 


7. Nelson v. Armour Packing Co., 
76 Ark. 352, 90 SW 288. 

8. Zielinski v. Potter, 195 Mich. 90, 
161 NW 851, LRA1917D 822. 

S. Copas v. Anglo-American Provti- 
sion Co., 73 Mich. 541, 41 NW 690. 


10. Howard v. Emerson, 110 Mass. 
320, 14 AmR 608; Hanson vy. Hartse, 


70 Minn. 282, 73 NW 163, 68 AmSR 
527; Warren v. Buck, 71 Vt. 44, 42 
A 979, 76 AmSR 754. 

11. Ark.—Bunch v. Weil, 72 Ark. 
3438, 80 SW 582, 65 LRA 80. 

Tll.—Deason v. McNeill, 133 Ill. A. 
304; Hansen vy. U. S. Brewing Co., 70 
IDE has PASE, 

Kan.—Nixa Canning Co. v. Leh- 
mann-Higginson Grocer Co., 70 Kan. 


664, 79 P 141, 70 LRA 658. 


Mo.—St. Louis Brewing Assoc. v. 
McEnroe, 80 Mo. A. 429. 
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they are sold, namely, human consumption.12 Where 
a manufacturer packs food products and sells to 
retailers, he implhedly warrants against defects aris- 
ing from unskillfulness in selection and prepara- 
But the rule is sometimes extended to. the 
effect. that a manufacturer or producer who sells 
goods to a retailer warrants fhat such goods are 
wholesome and fit for human consumption.'4 


Canned food. This rule, that there is an implied 
warranty of fitness for human consumption in a 


tion.?3 


Okl.—Northern Impl., ete., Co. v. 
Turner-Clinton Co., 117 Okl. 136, 245 
P 646. 


ay eae beh a v. Vankirk, 27 Wis. 


Eng.—Harman v. Bennett, 1 F.'& F. 
400, 175 Reprint 781. 

Ont.—Grocers’ Wholesale Co. v. 
Bostock, 22 Ont. L. 130, 2 OntWN 
144, 17 OntWR 129. 

“Wood for immediate use which is 
not fit to eat is not merchantable as 
food.” Friend v. Childs Dining Hall 
Co., 231 Mass. 65, 71, 120 NE 407, 6 
ALR 1100. 


[a] General suitability of milk.— 
In a contract for the sale of milk and 
cream to be used as food, a provi- 
sion that they shall be of standard 
quality and implied condition of fit- 
ness for use as food are vital and go 
to its essence. Graustein v. Wyman, 
250 Mass. 290, 145 NE 450. 


[b] Milk by producer to dealer.— 
Defendant selling a dairy route to 
plaintiffs, and agreeing to sell them 
pure milk each day, to be sold to 
the customers, impliedly warranted 
that the milk would be reasonably 
suitable for that purpose. Eversole 
v. Hanna, 184 Mo. A. 445, 171 SW 
25. 

[ec] Condensed milk.—A seller of 
condensed milk which is unfit for con- 
sumption is liable on a warranty that 
the goods are of merchantable quali- 
ty, even if no warranty that the goods 
were fit for human consumption may 
be implied. Aron v. Sills, 240 N. Y. 
588, 148 NE 717. ; 

[d] Wholesale dealer.—A whole- 
saler is liable on his implied war- 
ranty that food purchased from a 
manufacturer and sold for human 
consumption is wh’olesome and fit for 
the purposes intended, the wholesal- 
er’s remedy being against the manu- 
facturer. Aron v. Sills, 211 App. Div. 
21, 206 NYS 695 [aff 240 N. Y. 588, 
148 NE 717]. 

fe] Sugar cane.—That sugar cane 
bought at a sound price does not taste 
sour does not preclude the buyer 
from recovering damages where it 
proves unsound on being tested by 
chemical analysis of the juice, or by 
attempting to make sugar of it. Big- 
man v. Lorio, 135 La. 285, 65 S 266. 


As to warranty of merchantability 
or soundness generally see supra §§ 
723-728. 

12. See supra § 726. 

13. Dothan Chero-Cola Bottling Co. 
vy. Weeks, 16 Ala. A. 689, 80 S 734; 
Fairbank Canning Co. v. Metzger, 118 
N! Y. 260, 23 NE 372,16 AmSR 753. 


[a] Canned syrup.—A seller sell- 
ing cane syrup impliedly warranted, 
in the absence of anything to the con- 
trary, that such syrup, intended to be 
put on market as an article of food, 
was properly prepared and canned. 
New Iberia Nat. Bank v. Teche Can- 
ning, etc., Co., 159 La. 946, 106 S 451. 


[b] Poisonous flour.—A manufac- 
turer of wheat flour owes a duty to 
the ultimate consumer to ‘guard 
against poison, therein, and impliedly 
warrants the flour to be free from 
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poison. Hertzler v. Manshum, 228 
Mich. 416, 200 NW 155. 


Liability of manufacturer, packer, 
or bottler generally see Foods § 92. 


14. Pentland v. Jacobson, 189 
Mich. 339, 155 NW 468; Cook v. Dar- 
ling, 160 Mich. 475, 125 NW 411; 
Chysky v. Drake Bros. Co., 235 N. Y. 
468, 139 NE 576, 27 ALR 1533; Ritchie 
v. Sheffield Farms Co., 129 Misc. 765, 
222 NYS 724; Ward Baking Co. v. 
Trizzino, 27 Oh. A. 475, 161 NE 557. 
See Courtesy Flour Co. v. Westbrook, 
146 Ark. 17, 225 SW 3 (where a car- 
load of meal was sold without any 
expresS warranty of quality, there 
was nevertheless an implied war- 
ranty that it was of the kind and 
quality specified, and was wholesome 
and reasonably fit for use). 

[a] Bakery goods.—An implied 
warranty in favor of a grocer, pur- 
chasing cake from a baking company, 
arose for the benefit of the ultimate 
consumer, purchasing it from grocer. 
Ward Baking Co. v. Trizzino, 27 Oh. 
A. 475, 161 NE 557. See cases infra 
note 16. 


Liability of manufacturer to con- 
sumer who purchases from middle- 
man see supra §§ 678, 679. 


15. Sloan v. F. W. Woolworth Co., 
193 Ill.-A. 620. 


16. Ala.—Alabama Coca-Cola Bot- 
ee a Co. v. Ezzell, 22 Ala. A. 210, 114 


Iowa.—Davis v. Van Camp Pack- 
ing Co., 189 Iowa 775, 176 NW 382, 17 
ALR 649. — 


Miss.—Coca Cola Bottling Works 
v. Simpson, 158 Miss. 390, 180 S 479; 
Bufkin v. Grisham, 157 Miss. 746, 128 
S 563; Coca-Cola Bottling Works v. 
Lyons, 145 Miss. 876, 111 S 305; Rain- 
water v. Hattiesburg Coca-Cola Bot- 
tling Co., 131 Miss. 315, 95 S 444. 


Mo.—Crocker Wholesale Grocer Co. 
v. Evans, (A.) 272 SW 1017. 


Okl.—Wood v. Val Blatz Brewing 
Conpll 2 OK 119 240. 5P aloe 


Wash.—Los Angeles Olive Growers’ 
Assoc; v.' Pacific Grocery. Co.; 119 
Wash, 293, 205° Pi375, 


[a] Canned apples for baking use. 
—Where canned goods, canned apples, 
are bought for human consumption, 
and the seller sells them for such an 
express purpose, there is an implied 
warranty that the goods are fit for 
the particular purpose, namely, for 
use by a bakery. Wolverine Spice 
Co. v. Fallas, 182 Mich. 361, 148 NW 
701. 


Liability of manufacturer of canned 
or bottled goods to consumer who 
purchases from middleman or dealer 
see supra §8§ 678, 679. 


17. Scruggins v. Jones, 207 Ky. 
636, 269 SW 743; Julien v. Lauben- 
berger, 16 Misc. 646, 38 NYS 1052. 


[a] Reasons for rule.—(1) ‘Modern 
industry has developed a revolution 
in the production and marketing of 
food, and materially changed the stat- 
us of the parties. To-day in the sale 
of many articles of food the retailer 
and consumer stand in practically the 
same position. Both are far removed 
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sale of food, is applied to retail sales of canned 
goods,!® which is especially true if the sale is by a_ 
manufacturer of bottled or canned goods,'® but some 
jurisdictions refuse to apply the rule in the case of a 
mere dealer in canned goods.+* 
canning purposes gives rise to an implied warranty 
that it is fit for such purpose.*® 

Food served in eating house. 
to arise an implied warranty of fitness for human 
consumption in the cases of food served to a guest 


A sale of food for 


There is also held 


from the producer. The article comes 
packed and sealed in a tin container 
or can. No inspection of the contents 
can be made without opening the can, 
and the public generally has learned 
to rely upon the character and stand- 
ing of the packer and the quality of 
certain brands. Neither seller nor 
purchaser can otherwise judge of its 
condition and in this respect both 
stand upon equal footing, so that the 
rules of the common law relating to 
foods have been modified to meet the 
changed conditions, and it is now gen- 
erally recognized that, where the ar- 
ticle is one of general use and put 
up by a reputable manufacturer or 
packer in a sealed can, the exterior 
of which is in good condition, the 
retailer is not responsible to his cus- 
tomer for the defective or unwhole- 
some condition of the contents, un- 
less and except at the time of the 
sale he expressly warrants the same 
to be free from defects.” Scruggins 
v. Jones,’ 207 Ky. 636, 269 SW 743, 
T4404 62). 25" These. : ® [retailer] 
sells a can of food. It is well known, 
and must be known to both parties, 
that he has not prepared it, that he 
has not inspected it, and that he is 
entirely ignorant of the contents of 
the can, except so far as he had pur- 
chased from reputable dealers in the 
market. It seems to me that it would 
be unreasonable to say that, at the 
time of the purchase here, the vendee 
relied upon the superior knowledge 
of the vendor; but it must be as- 
sumed that both parties knew, and 
must have necessarily known, that 
the vendor was entirely ignorant of, 
and without means of ascertaining, 
the condition of the article sold, and 
that the means of inspection were as 
much open to the purchaser as the 
vendor. Under such circumstances, 
if the purchaser desires to protect 
himself, he must have recourse to an 
expressed warranty. The law cannot 
be so unreasonable as to inject into 
a contract what neither party had, or 
could have had, in mind at the time 
the, (contract awasmmades . . ise sme 
the progress of affairs, the manner 
of preparing and selling food has 
come to that condition that everybody 
purchasing ought to be presumed to 
know that the retail merchant, who 
sells to the consumer food sealed in 
cans, and with which he has no con- 
nection other than as conduit between 
packer anid the consumer, has no su- 
perior means of knowing the contents 
of the can than the purchaser has, and 
in that event, if the purchaser desires 
to protect himself, he may ask for 
an investigation at the time of pur- 
chasing, or he may get an express 
warranty as to the quality of the 
goods, and, if he fails to do this, the 
maxim of caveat emptor must apply. 
If, knowing this, he purchases canned 
goods, opens them, and uses them 
without inspection, and without spe- 
cial means of knowing whether the 
contents are wholesome or not, he is 
not protected by an implied warranty 
on the part of the vendor.” Julian 
v. Laubenberger, 16 Misc. 646, 38 NYS 
1052, 1055. 


18. Warrington v. Reese, 30 Del. 
390; OSA 33. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in an eating house,!® although the food served has 
been kept in air-tight easings,?° but other jurisdic- 
tions refuse to apply this rule,?! especially in the 
case of canned goods,?* founded historically on the 


19. Ill—Greenwood v. John R. 
Thompson Co., 2138 11). A) 37. Sée; 
however, Sheffer v. Willoughby, 163 


Ill. 518, 45 NE 253, 54 AmSR 483, 34 
LRA 464 (stating in a tort action that 
there was no implied warranty on 
the part of an innkeeper that an oys- 
ter stew was wholesome, he not be- 
ing the producer of the oysters). 


Ind.—Heise v. Gillette, 83 Ind. A. 
551, 149 NE 182. ; 
Mass.—Friend v. Childs Dining 


Hall Co., 231 Mass. 65, 120 NE 407, 5 
ALR 1100. 


Mo.—Smith v. Carlos, 
488, 247 SW 468. 
N. Y.—Temple v. Keeler, 238 N. Y. 


344, 144 NE 635, 35 ALR 920; Leahy 
v. Essex Co., 164 App. Div. 903, 148 


215 Mo. A. 


NYS 1063; Muller v. Childs Co., 171 
NYS 541. See Barrington v. Hotel 
Astor, 184 App. Div. 317, 171 NYS 


840 (restricting the application of the 
rule to the food which the house pre- 
pares). 

“Tf I go to a tavern to eat, and the 
taverner gives and sells me meat and 
it is corrupted, whereby I am made 
very sick, action lies against him 
without any express warranty, for 
there is a warranty in law.” Y. B. 9 
Hen. VI c 53 [quot Barrington v. Ho- 
tel Astor, 184 App. Div. 317, 171 NYS 
840, 842]. - 

[a] Reasons for rule.—(1). “The 
element of a sale of food enters into 
the transaction where one goes into 
a restaurant, makes an order from a 
menu card upon which are marked 
different prices for different dishes. 
The fish in this case was ordered and 
delivered for immediate use, and the 
same reason that would hold the gro- 
cer, or the butcher, or the manufac- 
turer, indeed, who never sees the ul- 
timate customer, on the theory of an 
implied warranty should also apply 
with equal force and reason to the 
restaurant keeper who hands out a 
fish produced, prepared, and served 
by him to one of his guests. The 
trend of the times is to require eat- 
ing houses to be as sanitary. aS pos- 
sible, and to protect the public as 
far as can be by inspections, tests, 
ete. The importance of pure food to 
the public, and the inability of a 
guest to see or examine his food pri- 
or to its preparation and cooking, of 
necessity requires that one who holds 
himself out as a public furnisher of 
food and an expert in producing and 
preparing the same be held as an in- 
surer against injury occasioned by a 


failure to furnish wholesome and 
pure food to eat.’’ Smith v. Carlos, 
915 Mo. A. 488, 247 SW 468. (2) “The 


purchase of a meal includes all the 
articles that go to make up the meal. 
It is wholly immaterial that no spe- 
cific price is attached to those articles 
separately. If the meal included in- 
toxicating liquors, the purchase of 
the meal would be a purchase of the 
liquors. It would be immaterial that 
other articles were inciuded in the 
purchase, and all were charged in 
one collective price.’”” Com. v. Wor- 
cester, 126 Mass. 256, 257 [quot Friend 
v. Childs Dining Hall Co., 231 Mass. 
65, 120 NE 407, 5 ALR 1100]. (3) “No 
reason can be advanced for holding, 
with reference to many keepers of 
restaurants who conduct the business 
of both of supplying food to patrons 
for immediate consumption by them 
on the premises and also to customers 
who carry it away and consume it 
elsewhere (such as we know the busi- 
ness of this defendant to be), that 
in the former situation the liability 
of the proprietor of the restaurant 
shall be limited to such damages as 
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may be shown to result from his neg- 
ligence, while in the latter situation 
he shall be liable under an implied 
warranty that the food he supplies 
the customers is wholesome and fit 
to be eaten and shall thus be liable 
for damages if the food proves oth- 
erwise, whether he was negligent or 
not. The patron of the restaurant 
keeper who consumes his food on the 
premises is quite as helpless to pro- 
tect himself against deleterious food 
as is the customer who takes the 
food he buys away from the premises 
and consumes it elsewhere. The op- 
portunity for the restaurant keeper, 
who prepares and furnishes the food 
in both cases, to discover and provide 
against deleterious food is as ample 
in one case as in the other. . . . 
And, in either of those cases involv- 
ing the restaurant keeper, his oppor- 
tunity would seem to be more ample 
than the case of the dealer who has 
nothing whatever to do with the 
preparation of the food.” Greenwood 
v. John R. Thompson Co., 213 Ill. 371, 
379. (4) A restauranteur was held 
liable for serving injurious food on 
the basis that a manufacturer is con- 
clusively presumed to know the qual- 
ity of the products he is delivering, 
and hence all latent defects. Doyle 
v. Fuerst, 8 La. A. (Orleans) 408. 


[b] Transaction a sale.—(1) The 
rule that there is no implied warranty 
or sale of food served ‘‘can have no 
application to modern conditions and 
methods of service, where, as here, 
the guest orders and pays for at a 
Stipulated price, and has delivered 
to her, such food as she desires. We 
see no reason why such a transaction 
does not constitute a sale, and why 
it is not accompanied by an implied 
warranty thatythe food sold is whole- 
some to eat, containing no deleterious 
substance.” Heise v. Gillette, 83 In‘d. 
A. 551;) 149 NE 182, 183. ..€2)) The 
guest at the hotel or restaurant who 
is served with quail for compensation 
as certainly purchases it and the 
proprietor of the hotel or restaurant 
as certainly exposes it for sale and 
sells it as if it were purchased for 
compensation from a dealer who had 
it for sale and was carried home by 
the purchaser to be served on his 
table.”” Com. v. Phcenix Hotel Co., 
157 Ky: 180, 185, 162 SW 823 [quot 
Friend v. Childs Dining Hall Co., 231 


Mass. 65, 120 NE 407, 408, 6 ALR 
1100). 
[c] Ice cream served in drug store. 


—This rule applies to the sale of the 
proprietor of a drug store, for con- 
sumption in the store, of ice cream 
manufactured by him. Race v. Krum, 
222 N. Y. 410, 118 NE 853. 


Cross references: 

Liability of keeper of public eating 
house see Food § 95. 

Liability of person furnishing board 
ae laborers or servants see Food § 


Liability of public caterer see Food 
96 


Under Uniform Sales Act see supra 
note 2 


20. Greenwood v. John R. Thomp- 
Son Co. 0 2tow lll, Ay ySit: 


21. Valeria Vv... Pullmans Cou7 218 
Fed. 519; Merrill v. Hodson, 88 Conn. 
CLs OLA (Ooo, Li RAILS 1518) 43" eA: 
Cas1916D 914; Kenney v. Wong Len, 
SUNG een ac eube OAs (oto NDS kaye 
Childs*Cos M1030 N. Je E464, 0135 0A 
805, 50 ALR 227. , 


[a] Im California, under statute, 
where a customer is furnished food 
in a restaurant for immediate con- 
sumption, the transaction is not a 
“sale for domestic use,’ or a sale 
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notion that an innkeeper does not sell -but utters 
provisions,”* and that it is the service that is pre- 
dominant while the passing of title is merely inei- 
dental so that there is no sale.?4 


by a manufacturer and there is no 
implied warranty of the fitness of 
the food for consumption. Loucks 
v. Morley, 39 Cal. A. 570, 179 P 529. 


22. See case infra this note. 


[a] Reason for rule.—‘‘The early 
rules of law were formulated upon 
the theory that the provision deal- 
er and the victualer, having an op- 
portunity to observe and inspect the 
appearance and quality of the food 
products they offered to the pub- 
lic, were, accordingly charged with 
knowledge of their imperfections. 
: +. But upon the state of facts 
in the case at bar, a situation arises 
that cannot, in the practical con- 
duct of the canning business, fall 
within these rules. No knowledge 
of the original or present contents 
of a perfect appearing can is pos- 
sible, in the practical use of canned 
products. They cannot be chemical- 
ly or. bacteriologically analyzed ev- 
ery time they are used. According- 
ly, the reason for the rule having 
ceased, a new rule should be applied 
to the sale and use of canned goods, 
that will more nearly harmonize with 
what is rational and just.” Bigelow 
v. Maine Cent. R. Co., 110 Me. 105, 
109, 85 A 396, 43 LRANS 627. 


23. Valeri v. Pullman Co., 218 
Fed. 519; Parker v. Flint, 12 Mod. 
255, 88 Reprint 1303. 


24, Merrill v. Hodson, 88 Conn. 
314, 91 A 533, LURA1915B 481, Ann 
Cas1916D 914; Kenney v. Wong Len, 
81 N. HL. 427, 128 A 343. 


[a] Reasons for rule.—(1) “The 
restaurant keeper differs from an 
innkeeper in that he furnishes only 
food, or food and drink, and not 
lodging or shelter. 24 nese lt ak 
as the character of the service per- 
formed by a restaurant keeper and 
innkeeper to their respective patrons 
is concerned, it is the same. . . . 
In neither case does the transaction, 
in so far as it involves the sup- 
ply of food or drink to customers, 
partake of the character of a sale 
of goods. The essence of it ,is not 
an agreement for the transfer of the 
general property of the food or drink 
placed at, the command of the cus- 
tomer for the satisfaction of his de- 
sires or actually appropriated by 
him in the process of appeasing his 
appetite or thirst. The customer 
does not become the owner of the 
food set before him, or of that por- 
tion which is carved for his use, 
or of that which finds a place up- 
on his plate, or in side dishes set 
about it. ,No designated portion be- 
comes his. He is privileged to eat, 
and that is all. The uneaten food 
is not his. He cannot do what he 
pleases with it. That which is set 
before him or placed at his com- 
mand is provided to enable him to 
satisfy his immediate wants, and for 


no other purpose. He may satisfy 
those wants; but there he must stop. 
He may not turn over unconsumed 


portions to others at his pleasure, 
or carry away such portions. The 
true essence of the transaction is 
service in the satisfaction of a hu- 
man need or desire—ministry to a 
bodily want. <A necessary incident 
of this service or ministry is the 
consumption of the food required. 
This consumption involves destruc- 
tion, and nothing remains of what 
is consumed to which the right of 
property can be said to attach. Be- 
fore consumption title does not pass; 
after consumption there remains 
nothing to become the subject of ti- 
tle. What the customer pays for is 
a right to satisfy his appetite by 
the process of destruction. What he 
thus pays for includes more than the 
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Sale of drugs. 


not apply.?°® 


purpose may be in doubt.?* 
Express warranties. 


a sale of food.?° 


bears the word 
express warranty of the quality. 


stance such as a pin.*4 


prieeof the food«as' such: It in- 
cludes all that enters into the con- 
ception of service, and with it no 
small factor of direct personal serv- 
ice. It does not contemplate the 
transfer of the general property in 
the food supplied as a factor in the 
service rendered.” Merrill v. Hod- 
son, 88 Conn. 314, 91 A 538, 534, 
LRA1I15B 481, AnnCasi916D 914. 
(2) “A customer at an eating place 
Seeks not to make a purchase but 
to be served with food to such rea- 
sonable extent as his present needs 
require. With the service goa place, 
more or less attractive, in which to 
eat, it, a table, dishes, linen, Silver, 
waiters, and sometimes music as an 
accompaniment, all tending to ren- 
der more agreeable and palatable 
that which he eats. The food he 
obtains is then and there consumed; 
he does not eat the portion he can 
comfortably devour and place the re- 
mainder in his pockets or other re- 
ceptacle, to be stored away for fu- 
ture needs.” Nisky v. Childs Co., 
1038 IN. J. L. 464,,/135 “Av 805, 806), 50 
ALR 227. (3) “As an innkeeper does 
not lease his rooms, so he does not 
sell the food he supplies to his 
guests. It is his duty to supply 
such food as the guest needs, and 
the corresponding right of the guest 
is to consume the food he needs and 
to take no more. Having finished 
his meal, he has no right to take 
food from the table, even the un- 
eaten portion of the food supplied 
to him; nor can he claim a certain 
portion of food as his own, to be 
handed over to another in case he 
chooses not to consume it himself. 
The title to food never passes as 
a result of an ordinary transaction 
of supplying food to a guest; or as 
it was quaintly put in one old case 
*he does not sell but utters his pro- 
vision.’’’ Beale Innkeepers and Ho- 
tels § 169 [quot Valeri v. Pullman 
Co., 218 Fed. 519, 520]. 


[b] Rule criticized.—‘‘This rea- 
soning would seem to be without ap- 
plication to modern conditions, where 
any person, whether a guest of the 
hotel or not, may enter its restau- 
rant and order such food as he de- 
sires, paying a Stipulated price there- 
for. I can see no logical reason why 
this is not a sale and delivery up- 
on the part of the hotel keeper, and 
a corresponding purchase upon the 
part of the guest. Whatever refine- 
ments of distinction may have been 
made in the past as to the liability 
of a hotel keeper, it seems to me 


A druggist is held to warrant that 
he delivered the drug ealled for, and purchased by, 
the eustomer,?® and the rule of caveat emptor does 
There is an implied warranty that 
drugs, sold by the manufacturer to a druggist, are 
not worthless or deleterious to health, although their 


The rules and principles ap- 
plicable to express warranties generally*® apply to 
A clear representation of quality 
of food sold, made by the seller and relied on by the 
buyer, is an express warranty of such quality;*®° so 
statements by the seller that the food conforms to 
pure food laws have been held to be express war- 
ranties;*+ but that a label states that the contents 
of a can are ready for the table,*? or that the can 
“Sanitary,”?* does not constitute an 
A statement on a 
bread wrapper that the bread was pure and nutri- 
tious and made under sanitary conditions was no 
warranty that it did not contain any foreign sub- 
That flour was’ sold as “su- 
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perfine flour,”*> or to be 
did not constitute a warranty. A warranty as to the 
flavor of food has been held to cover the coloring 
matter used therein.*? 
cles are of “best stock” covers damage from over- 
heating prior to delivery.*® 


[§§ 733-734 


“as good as any made,’’?® 


A warranty that food arti- 


[§ 734] (b) Articles for Animal Consumption.?°® 


seller, 


pose.*? 


that under modern conditions the 
food is sold and the hotel keeper 
impliedly warrants that it is whole- 
some to eat, contains no deleterious 
matter, and is the food ordered.” 
Barrington v. Hotel Astor, 184 App. 
Div. 317, 171 NYS 840, 842. 

25. Jones v. George, 56 Tex. 149, 
42 AmR 689. 

26. Jones v. George, supra. 

[a] Reason for rule.—‘‘The gen- 
eral customer is not supposed to be 
skilled in the matter, and, as _ rep- 
resented in this case, does not know 
one drug from another; but in the 
purchase of drugs, the customer must 
rely upon the druggist to furnish 


the article called for; and in this 
particular business, the customer 
who has not the experience and 


learning necessary to a proper vend- 
ing of drugs would not be held to 
the rule that they must examine for 
themselves. It would be but idle 
mockery for the customer to make 
the examination, when it would avail 
him nothing.” Jones v. George, 56 
Tex. 149, 153, 42 AmR 689. 

27. Hechler v. Make-Man Tablet 
(Coy) IMB KON a eOnhes SOWING BCH Bie 


28. See supra §§ 681-700. 

29. See cases infra this section. 

30. Meshbesher Ve Channellene 
Oil, ete., Co., 107 Minn. 104, 119 NW 
428, 131 AmSR 441. 

31. American Fruit Product Co. v. 
Davenport Vinegar, etc., Works, 172 
Towa 683, 154 NW 10381. 

32. Davis v. Van Camp Packing 
Co., 189 Iowa 775, 176 NW 382, 17 
ALR 649. 

383. Davis v. Van Camp Packing 
Co... supra, 

34. Pelletier v. Dupont, 
269, 128 A 186, 39 ALR 972. 


385. Baird v. Matthews, 
Cay) Zo. 

[a] In Pennsylvania, under stat- 
ute, a sale of flour for exportation 
warranted superfine requires that it 
shall be good and merchantable as 
superfine according to the act of 
April 15, 1835, relating to the in- 
spection of flour. Adams v. Rogers, 
9 Watts 121. 


124 Me. 


6 Dana 


36. Washburn-Crosby Co. v. 
Kindervatter, 147 App. Div. 114, 131 
NYS 871 [aff 209 N. Y. 604 mem, 


103 NE 1134 mem]. 

87. Orange Crush Co. v. Stacy- 
Merrill Fruit Co., 156 Minn. 4386, 195 
NW 147. 


The rule that, where the buyer makes known to the 
expressly or by implication, the particular 
purpose for which the article is desired, and the 
buyer relies on the skill and judgment of the seller 
for its selection, there is an impled warranty that 
the article is fit for that purpose*® applies in the 
ease of stock foods.*t 
sents that the feed is suitable fattening for stock, 
for which purpose it is purchased, there is a war- 
ranty that the feed is reasonably fit for sueh pur- 
But the rule has been held not to apply 
where the buyer had as good an opportunity to in- 
spect and judge the food as the seller,*? or where 
refuse was sold without knowledge to the seller that 
it was to be used as animal food. a 


Also, where the seller repre- 


38. Willson v. Vlahos, 
370, 165 NE 408. 


39. Liability for 
mals see Food § 98. 


40. See supra § 719. 


41. Poovey v. International Sug- 
ar Feed Number Two Co., 191 N. 
C. 722, 183 SE 12; Coyle v. Baum; 
3 Okl. 695, 41 P 389; Shute v. Levin, 
66 Pa. Super. 67; Houston Cotton 
Oil Co. v. Trammell, (Tex. Civ. A.) 
72 SW 244 [rev on other grounds 
96 Tex. 598, 74 SW 899]; Houk v. 
Berg, (Tex. Civ. A.) 105 Sw 1176. 


[a] Hay.—A defendant sold part 
of a lot of hay on which he knew 
white lead had been spilled, know- 
ing also that it was for the pur- 
pose of being fed to a cow. The 
cow died and he was held liable for 
her loss. “It is perfectly well set- 
tled that there is an implied war- 
ranty, in regard to manufactured ar- 
ticles purchased for a particular use, 
which is made known at the time 
of the sale to the vendor, that they 
are reasonably fit for the use for 
which they are purchased.” French 
A ees ans 102 Mass. 132; 135, 3s Ame 
440. 

[b] Under English Feeding Stuff 
Act, providing that ‘‘on the sale of 
any article for use as food for cat- 
tle or poultry, there shall be im- 
plied a warranty by the seller that 
the article is Suitable to be used as 
such,” the word “article” in the sub- 
section must be construed in its 
widest sense, and is not to be lim- 
ited to “article artificially prepared” 
or “article sold under a name or de- 
scription implying that it is pre- 
pared from any particular  § sub- 
stance” so the sub-section applies 
to bakery sweepings sold for use as 
pig food. Pulling v. Lidbetter, Ltd., 
PLO 24), 20K 2B. £14. 

[ce] In North Carolina, by stat- 
ute, in a sale of commercial feed- 
ing stuffs there is a statutory war- 
ranty in addition to the implied war- 
ranty that it is reasonably fit and 
suitable for the purposes contem- 
plated by the parties. Poovey v. In- 
ternational Sugar Feed Number Two 
(RS CHIN OS Pe AIS Sen Sa) GL. 

42. Swift v. Redhead, 147 Iowa 
94, 122 NW 140. 

43. National Cotton, Oil Co. v. 
Young, 74 Ark. 144, 85 SW 92, 109 
AmSR 71, 4 AnnCas 1128. 


44. Jackson v. Harrison, 
F. 782, 175 Reprint 1283. 


[a] inseed oil.—Where the sell- 


266 Mass. 


injury to ani- 


2 RNG 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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warranty as to food intended for human use is not 
extended to food stuff for animals,*® nor is there any 
implied warranty that the food will inerease the 
weight of the animals.*® It is held in some jurisdic- 
tions that in a sale of foodstuff for animals there is 
no implied warranty of soundness** or an absence of 
any deleterious substance,*® although sold on the 
request of the buyer for good mixed feed,*® especial- 
ly where sold as merchandise for resale.°° 


Express warranties. The rules and principles in 
the case of express warranties generally’! apply, 
of course, to sales of stock foods.®? A seller’s state- 
ment that he would recommend a certain food as a 
milk maker is no express warranty that a particular 
lot does not contain a deleterious or poisonous sub- 
stance.°? A representation that a certain food is 
“number one” and “first class” is a warranty that 
it is not unfit for feeding purposes.*4 


[§ 735] (c) Wearing Apparel. The rules as to an 
implied warranty of fitness for a particular pur- 
pose®® apply in sales of wearing apparel,®® and cover 
the presence of an injurious dye in a fur collar,®* 
or raise a warranty that cloth to be used in making 
clothes is of even color®® or free from latent de- 
fects,°® or that an overcoat is fit for ordinary wear 
for a reasonable length of time,®° or that clothing is 
not such as to give one a skin disease,°! or that a 
tailor-made suit will be reasonably fit for the person 
for whom it was ordered.°? The principle also ap- 
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plies to a sale of boots and shoes.°? A salesrnan’s 
opinion as to the fit of a garment does not give rise 
to a warranty as to such where the garment is tried 
on by the purchaser.*+ 

Merchantability. There may be an implied war- 
ranty of merchantability in the case of a sale of 
wearing apparel,®® as, for example, that a coat is fit 
to wear as an article of apparel.®® 

[§ 736] (d) Animals—aa. In General. In con- 
formity with the rules applicable to express warran- 
ties generally®’ there may be an express warranty 
as to the quality and fitness of animals.®® So a state- 
ment that a horse can travel at a certain speed con- 
stitutes a warranty of its ability at the time of sale, 
and is not merely a representation of its past per- 
formance.®® An express warranty that an animal 
is of a superior quality is not fulfilled by one merely 
as good as the ordinary run of such animals.*° 

Implied warranties. According to the rules ap- 
plicable to an imphed warranty of quality and fit- 
ness,‘! there may also be an implied warranty of 
quality or fitness as to animals,’? as, for example, in 
the case of fitness for a particular purpose.7* 

[§ 737] bb. Soundness. There is no implied war- 
ranty of soundness arising in the sale of animals,7# 
since the rule of the civil law, that a sound price 
imples a warranty that the article sold is sound, is 
not a rule of the common law.™® It has been held 


’ that, where the seller does not know of a latent de- 


er sold to the buyer boiled linseed 
oil by mistake for raw linseed oil 
and the buyer’s horse dies because 
of being drenched with the same, 
it was held that there was no im- 
plied warranty as to the linseed oil, 
as both the buyer and the seller had 
an equal opportunity to inspect and 


judge of the oil. Strawbridge v. 
Hawthorne, 38 Pa. Co. 444. 
45, National, Cotton- (Oils .Co. x. 


Young, 74 Ark. 144, 85 SW 92, 109 
AmSR 71; Lukens v. Freiund, 27 
Kan. 664, 51. AmR 429; Fuchs v. 
Eichenlaub, 16 Pa. Dist. 932. 


46. Union Oil-Mill Co. v. Kennedy, 
MOS mIa Taos oO US LLL, 

47. Lukens v. Freiund, 27 Kan. 
664, 51 AmR 429; Royal Feed, etc., 
@o-— Vv. Thorn, 142 “Miss]-92; 107. 3s 
282; Wade v. Batesville Hog Co., 
139 Miss. 434, 104 S 145; Dunagin- 
Whitaker Co. v. Montgomery, 117 
Miss: 666, 78 S 580; Dulaney v. 
Jones, 100 Miss. 835, 57 S 225. 

{a] Distillery slops.—The owner 
of a distillery does not, by letting 
a barn appurtenant thereto, used for 
keeping cattle while being fattened 
on slops from the distillery, and 
agreeing to deliver to the lessee a 
stated quantity of slops from the 
distillery, impliedly warrant them to 
be fit for use as food for cattle. 
Holden v. Clancy, 41 HowPr (N. Y.) 1. 


48. Andrews v. Harper, 137 Wash. 
BUSS IP Newer 

[a] Feed containing glass.— 
Where mill feed was bought from 
a dealer in the original manufac; 
turer’s package, without any repre- 
sentation from the dealer or reli- 
ance upon his judgment, knowing 
that there has been no inspection 
by the dealer, there is no implied 
warranty by the retailer as to its 
fitness to be fed to cattle, although 
he knew that it was bought for that 
purpose, and he is not liable for the 
death of cattle on account of glass 
being in. such _ feed. Walden sv. 
Wheeler, 153 Ky. 181, 154 SW 1088, 
44 LRANS 597. 


[b] Deterioration before removal. 
[55 C. J.—49] 


—Where a farmer bought of a mill- 
er a sack of bran for his cows, but 
before it was removed from the mill 
two copper clasps accidentally fell 
into it, without negligence on the 
miller’s part, and one of the cows 
swallowed them and was killed there- 
by, it was held that the buyer had 
no remedy against the seller of the 
bran. Lukens v. Freiund, 27 Kan. 
664, 51 AmR 429. 


49. Dunagin-Whitaker Cos v. 

Montgomery, 117 Miss. 666, 78 S 580. 
50i7> Bi) “Ae a Piper ~Cor v2") Oppen= 

heimer, (Tex. Civ. A.) 158 SW 777. 


51. See supra §§ 681-700. 
52. See cases infra this section. 
53. Andrews v. Harper, 137 Wash. 


By Ae leas Palle 


54. Pacific Food Co. 
63 Cal. A. 108, 218 P 274. 


v. Kennell, 


55. See supra §§ 719-721. 
56. See cases infra this section. 
57. Flynn v. Bedell Co., 242 Mass. 


450, 1386 NE 252, 27 ALR 1504. 


58. Rhodesia Mfg. Co. v. Tom- 
bacher, 129 NYS 420. 
59. Lorraine Mfg. Co. v. Allen 


Mfg. Co., 77 Colo. 156, 234 P 1055. 


eGo: Mandel v. Mulvey, 230 Ill. A. 
588. 

61. Flynn v. Bedell Co., 242 Mass. 
450, 136 NE 252, 27 ALR 1504. 


62. Weaver-Dowdy Co. Vv. 
110 Ark. 90, 160 SW 1085; 
vi Polear, 71 Ind) A. 523; 
419. 

63. See cases infra this note. 

[a] Under English Sale of Goods 
Act the averment that the boots were 
for the purchaser himself amounted 
to a disclosure to the seller of a 
particular purpose for _ which the 
boots were required, and according- 
ly a relevant case under the stat- 
ute had been averred. Thomson v. 
Sears, [1926] Sc. L. T. 221 

[b] Purchase by dealer.—Where 
defendant ordered shoes from plain- 
tiff to be different from other shoes 


Fritz, 
Spahr 
125 NE 


made by plaintiff, to have defend- 
ant’s name stamped thereon, and to 
be of special design, pattern, and 
grade, to be sold to customers ac- 
quainted with such shoes by previ- 
ous purchases, of which plaintiff 
knew, there was an implied warranty 
that the shoes would be reasonably 
suitable for the purpose intended. J. 
P. Smith Shoe Co. v. Curme-Feltman 


Epes Co5) ZL. “Id apace 4 One sieNaE: 
es Stern v. Norwood, 169 NYS 


[a] Coat for pregnant buyer.—A 
clerk’s opinion that a coat would 
conceal purchaser’s pregnancy was 
not a warranty that it would con- 
tinue to do so. Stern v. Norwood, 
169 NYS 545. 


65. Keenan v. Cherry, 47 R. I. 125, 
131 A 309. 


66. Keenan v. Cherry, supra. 

67. See supra §§ 681-700. 

68. See infra §§ 737-739. 

69. Kuhn v. Campbell, 118 Oh. St. 


392, 161 NE 25. 


70. Zinn v. Hyatt, 60 Mo. A. 627. 
71. See supra §§ 716-732. 

72. See infra §§ 737-739. 

73. Dale v. Pierson-Brewen 


Se Co., 160 Mo. A. 814, 142 SW 


74. Barton v. Dowis, 315 Mo. 226, 
285 SW 988, 51 ALR 494 [transf (A.) 
276 SW 1047]; HBagan v. Call, 34 Pa. 
236; McKinney v. Fort, 10 Tex. 220; 
Fulwiler Electric Co. v. McGee, (Tex. 
Civ. A.) 211 SW 480; Lambert v. 
Armentrout, 65 W. Va. 375, 64 SE 
260, 22 LRANS 556. And see Bos- 
ton v. Alexander, 185 Mo. A. 16, 171 
Sw 582 (holding that, where repre- 
sentations of soundness of an arti- 
cle sold are made, there is an im- 
plied agreement to warrant, if the 
defects are not discoverable by or- 
dinary inspection). 

75. Wagan v. Call, 34 Pa. 236; Mc- 
Kinney v. Fort, 10 Tex. 220. But 
see Barton v. Dowis, (Mo. A.) 276 


770 [55.C.J.] 


fect in the animal, there is no implied warranty as 
There is, however, an imphed 
warranty of merchantability on the sale of an ani- 
mal,’7 although there is no warranty of fitness for a 


to its soundness. 76 


particular market against defects 
inspection.7§ 


Express warranty. An express warranty of sound- 
ness of an animal may arise from representations by 
the seller made to induce a sale and relied on by the 


buyer,’® but not unless relied on 


SW 1047 [transf 315 Mo. 226, 285 
SW 988, 51 ALR 494] (holding where 
the animal is purchased for particu- 
lar purpose known to seller, there 
is an implied warranty of soundness). 


76. Rhynas v. Keck, 179 Iowa 4232, 
161 NW 468; McCullough vy. Bales, 
25) Kan 6'70)) 265° P 1110? 


77. Klinge v. Farris, 128 Or. 142, 
268 P 748, 273 P 954. 


78. Overhulser v. Peacock, 148 Mo. 
A. 504, 128 SW 526. 


79. See cases infra this note. 


[a] That animal is “all right.”— 
A selier’s affirmation that animals 
sold are ‘all right” is a warranty 
of soundness. Kemp v. Mays, 73 Ind. 
A. 214, 127 NE 156. 


[b] “hat pigs are healthy.—A 
representation that pigs sold were 
healthy constituted a warranty. of 
soundness. Cavanaugh y. Spring Val- 
ley Stock Farm Co., 206 Iowa 893, 
221 NW 512. 


[c] “Good and merchantable.”—A 
warranty that cattle were “good and 
merchantable’ was no more than a 
warranty that they were ‘sound.” 
Raney v. Hamilton, (Tex. Civ. A.) 
234 SW 229. 


[d] “In perfect health and all 
right._—1f a seller of cattle repre- 
sents that they are in perfect health, 
free from disease, and all right, it 
constitutes a warranty, although not 
specifically stated aS a warranty. 
Farmers’ Nat. Bank v. Tudor, 48 N. 
D. 200, 1883 NW 845. 


[e] Cows in good health.—In a 
sale of cows, a statement by the 
seller that he would guarantee the 
cows were in good health and free 
from a particular disease was a 
statement of fact and a warranty. 
Christensen v. Reid, 116 Or. 554, 240 
PMA MZAT Ee sL009: 


{f] Pigs to be all right and free 
from cholera.—Sharlette v. Lake 
Placid Co., 194 App. Div. 844, 185 
NYS 543. 

{g] Cocks to be good, healthy, 
and virile-—Assurance that cockerels 
sold for breeding purposes were in 
good, healthy, and virile condition 
constituted a warranty, for breach 
of which the seller would be liable. 


Lewin v. Pioneer Hatchery, 99 Cal. 
IA, AT3, 278 Prgo2; 

[h] Advertised as sound.—The 
statement in the advertisement of 


a horse for sale that the horse is 
“sound” constitutes a warranty, es- 
pecially where the seller offers to 
return the money paid for any horse 
shown by certificate of the examin- 
ing veterinarian to have any other 
unsoundness than that pointed out 
before sale. Ryan v. Brown, 206 Ill. 
A. 534. 

[i] To “stand behind.’’—Repre- 
sentations as to the condition of 
mules, made at the time of sale, 
and which induced the purchase, and 
accompanied by a statement of the 
seller that he would “stand behind” 
the mules, are warranties. Mosby 
v. Larue, 143 Ky. 433, 136 SW 887. 


[i] “Sound and kind,” a warranty 
of soundness. Brown vy. Bigelow, 10 
Allen (Mass.) 242. 


SALES 


tive.81 


discoverable by 


What constitutes soundness. 
animal is sound implies the absence of any defect or 
disease which impairs or in its progress will impair 


[§ 737 


Such a warranty need not be affirmed to be effee- 


A warranty that an 


the animal’s natural usefulness for the purpose for 


by the buyer.’° 


{k] “Sound and free from dis- 
ease” imports that a horse is not 
diseased. Johnson vy. Wallower, 15 
Minn. 472. 

{1] “Sound and right” imports 
that a horse is right in conduct and 
behavior as to all matters material- 
ly affecting its value as well as in 
physical condition. Walker Vv. 
Hoisington, 43 Vt. 608. 

[m] “Sound mind and health” im- 
ports that a slave is sound in mind 
and sound in health. Harrell. v. 
Norvill, 50 N. C. 29. 


[n], “Soundness” of a slave ex- 
tends to mind and body. Simpson 
v. McKay, 34 N. C. 141, 143. 


[o] Warranty that horse is ‘all 
right.”—A warranty that a _ horse, 
partly blind, “was all right, except 
that he would sometimes shy,” is 
not as a matter of law a representa- 
tion’ that the horse was partially 
blind, so as to relieve the vendor of 


liability on his warranty. Kingsley 
v. Johnson, 49 Conn. 462. 

[p] “Sound as others” not war- 
ranty.— Where plaintiff purchased 


two mares from defendant, and the 
evidence showed that one of them 
had the glanders at the time, and had 
knots on her neck, and defendant 
stated that she had a cold, and for 
all that he knew she was ‘sound as 
the other, and the other mare was 
sound, it was not a warranty. Sock- 
man v. Keim, 19 N. D. 317, 124 NW 
64, But see Mosby v. Larue, 143 
Ky. 433, 136 SW 887 (holding in an 
action for breach of warranty of 
mules, an instruction that if the only 
representation made with reference 
to the mules was that they were 
sound so far as defendant knew, and 
if at that time he had no knowledge 
or information of the unsoundness, 
you will find for the defendant, even 
though they were unsound, was er- 
roneous). 


[aq] “Straight as a whip” not war- 
ranty.—The statement by a seller of 
a cow that its bag was all right and 
that it was straight as a whip as far 
as he knew did not constitute an 
express warranty that the cow was 
free from defects, although he had 
prior knowledge of an injury to her 
bag, where the buyer inspected the 
cow, Boston v. Alexander, 185 Mo. 
A, 16, 171 SW 582. 


80. Smith v. Reed, 141 Wis. 
124 NW 489. 


81. Tatum v. Lowe, 142 Ga. 
83 SE 5238 (where a mule was 
with a warranty of soundness, 
on its appearing to be sick, the 
er offered to exchange it for an- 
other mule to be selected by the ptr- 
chaser, and the latter declined ene 
offer, a renewal of the Warranty was 
held unnecessary to its enforcement 
if total or partial failure). 


483, 


659, 
sold 
and, 
sell- 


82. Loper v. Lingo, 28 Del. 170, 
97 A 585; Dietrich v. Badders, 27 Del. 
499, 90 A 47; Kenner v. Harding, 85 


Tll. 264, 38 AmR 615; Kiddell v. Bur- 
nard, ©.) SNM. 9290,041 NC 162," 174 
Reprint 512, 9 M. & W. 668, 152 Re- 
print 282; Coates v. Stephens, 2 M. 
& Rob. 157, 174 Reprint 247. 


[a] Proof that a horse is a “good 


which it is purchased,** which defect must be exist- 
ent at the time of sale,** and is breached by any de- 
fects which render it permanently less serviceable,** 


drawer” only will not satisfy a war- 
ranty that he is “a good drawer, and 
pulls quietly in harness.” Coltherd 
v. Puncheon, 2 D. & R. 10, 16 ECL 65. 


[b] Cattle.-—Cattle must be free 
from disease and not ticky and thus 
be immune from tick fever to be 
sound, Raney v. Hamilton, (Tex. 
Civ. A.) 234 SW 229. 


[ec] Roaring is not unsoundness 
in a horse, unless it is shown to pro- 
ceed from some disease or organic 
defect. Bassett v. Collis, 2 Campb. 
523, 170 Reprint 1239. 


[ad] Barrenness not resulting from 
disease is not a breach of a warran- 
ty of soundness. Sinnamon y. Moore, 
161 Mo, A. 168, 142 SW 494. 


[e] Crib-biting which has not yet 
produced disease or alteration of 
structure is not an unsoundness, but 
is a vice, under a warranty that a 
horse is sound and free from vice. 
Scholefield v. Robb, 2 M. & Rob. 210, 
174 Reprint 265; Broennenburgh v. 
Haycock, Holt N. P. 630, 3 ECL 247, 
171 Reprint 364. 

[f] Want of castrating in a male 
mule does not meet an allegation of 
unsoundness. Duckworth y. Walker, 
46 N. C. 507. 

[g] Where a horse was warranted 
to be kind and true, and of sound 


wind, the fact that on being .taken ~ 


from the seller’s stable to that of the 
buyer it became so stiff as to be 
scarcely able to move was not a 
breach of the warranty. Johansmey- 
oo Kearney, 37 Mise. 785, 76 NYS 


83. McKinney v. Fort, 10 ace 220; 
Cameron vy. McIntyre, 35 Ontals 206, 
9 OntWN 305. 


[a] Where a splint was visible at 
the time of the sale and afterward 
caused lameness, the seller was ney- 


ertheless liable on his warranty. 
Margetson v. Wright, 8 Bing. 454, 21 
HEL 617, 131 Reprint 469; Smith Me 


Bryant, 10 Jur. N. 8. 1107. 

[b] Bone spavin in: the hock is 
unsoundness in a horse, whether it 
produces lameness apparent at the 
time of the warranty or not, and al- 
though it may not produce lameness 
aay years after. Watson v. Denton, 


Ci s6c. Po 85,5, eo WL 62.1 hoes 
print 38. 
84. Ill—Kenner v. Harding, 85 


Ill. 264, 28 AmR 615; 
115 Ill. A. 498. 


Mich.—Otto v. 
185, 105 NW 601. 


Pa.—Southard v. Haywood, 32 Leg 
Int 4. 


Tex.—Snyder v. 
384 SW 981. 


Eng.—Holliday v. Morgan, 1 BE. & 
E. 1, 102 ECL 1, 120 Reprint 808; 
Onslow v. Eames, 2 Stark. 81, 3 ECL 
326, 171 Reprint 579. 


[a] Scope of warranty.—The sell- 
er of a Slave does not warrant that 
the slave will not be attacked by dis- 
ease within the time limited, nor that 
he will resist the disease without the 
aid of medicine or medical treatment; 
but he does warrant against any in- 

curable disease. McLellan vy. Wil- 
liams, 11 La. Ann. 721. But see 


Devine v. Ryan, 


Braman, 142 Mich. 


Baker, (Civ. 5 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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as, for example, a disease,*® or malformation of 
the animal’s body®*® or the animal’s disposition,’? 
although the defect may not be fully developed at 
the time of the sale,8 and although the defect was 
The warranty does not 
extend to temporary and curable defects not impair- 
ing the present usefulness of the animal,®® and in 
some cases the rule is laid down broadly that tem- 
porary and curable defects do not constitute a breach 
of warranty,®! although the weight of authority is 
to the effect that a warranty of soundness is broken 
if the animal at the time of the sale has any infirm- 
ity which renders it temporarily less valuable or less 
fit for present use, although such infirmity is not per- 
Generally a mere predisposition to a 
disease undeveloped into actual disease is not un- 
There is unsoundness where there is 


not known to the seller.8® 


manent.°? 


soundness. ?® 


Coates v. Stephens, 2 M. & Rob. 157, 
174 Reprint 247. 


85. See case infra this note. 


[a] Distemper.—A horse afflicted 
with distemper at the time of sale is 


not sound. Ryan v. Brown, 206 Ill. 
A. 534. 
86. See cases infra this note. 


[a] Crooked tails —A warranty 
that mules were sound and straight 
is a warranty against crooked tails. 
Connelly vy. Parrish, 189 Mo. A. 1, 176 
SW 546. 


[b] Malformation of foot may be 
unsoundness. Cameron v. McIntyre, 
35 Ont. L. 206, 9 OntWN 305. 


[c] Mere badness of shape is not 
unsoundness, although lameness may 
result at a future time. Bailey v. 
WMOLVESt ee Cu Gas Lol, 01 ueig, Poly 
175 Reprint 55; Brown v. Elkington, 
8 M. & W. 132, 151 Reprint 979; Dick- 
inson v. Follett, 1 M. & Rob. 299, 175 
Reprint 102. 


{d] A warranty that a horse is 
sure-footed and all right in every 
way, excepting only stumbling from 
temporary causes, is broken if he has 
such an organic defect that. his 
stumbling can only be avoided by a 
peculiar mode of shoeing, which the 
vendee, using reasonable diligence, 
eannot discover. Morse vy. Pitman, 
64 N. H. 11, 4 A 880. 


87. See cases infra this note. 


[a] Vicious disposition.—A  war- 
ranty that a pony is gentle is broken 
if he proves vicious immediately aft- 
er the sale. Hafner v. McCaffrey, 19 
Mise. 138, 43 NYS 279. 


{b] Habit of making sudden 
plunge.—A warranty that horses are 
“kind in every respect” is broken if 
one of the horses is in the habit of 
making sudden plunges’ without 
cause. Hall v. Colyer, 5 Silv. Sup. 
235, 8 NYS 801. 


[c] Vicious horse.—A warranty 
that a horse sold is merchantable 
and sound in every respect may be 
broken by the fact that the horse is 
vicious. Stephens v. Brill, 159 Iowa 
620, 140 NW 809. 


{d] Bad trait or habit does not 
constitute unsoundness, although it 
may impair the value of the animal. 
Andrews v. Peck, 83 Conn. 666, 78 
A 445, 32 LRANS U31, 21 AnnCas 
1000. 


88. Mosely v. Gordon, 16 Ga. 384; 
Stevens v. Glover, 14 Ga, A. 540, 82 
SE 607; Fondren v. Durfee, 39 Miss. 
324; Shewalter v. Ford, 34 Miss. -417; 


McCann v. ‘Ullman, 109 Wis. 574, 85 
NW 493. 
[a] Spavin. —Under guaranty giv- 


en on sale of horse, buyer held enti- 
‘tled to return for breach of warran- 

ty if spavin developed within ten 
months from the sale, or if the spa- 
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buyer.®? 


vin or enlargement made the horse 
unsound. Hull v. Dannen, 175 Iowa 
713, 157 NW 188. 


[b] Development of defect.—Proof 
that the horse, sold with a warranty 
that it was true to harness, balked 
after seven weeks from the time it 
was sold, relates to a time too re- 
mote to be admissible to show a 
breach of warranty. Smith  v. 
Swarthout, 15 Wis. 550. 


89. Mitchell v. Pinkney, 127 Iowa 
696, 104 NW 286. 


90. Roberts v. Jenkins, 21 N. H. 
116, 58 AmD 169. 


[a] A cough unless proved to be 
of quite a temporary nature is ar un- 
soundness. Shillitoe v. Claridge, 2 
Chitt. 425, 18 ECL 719. 


91. Whitney v. Taylor, 54 Barb. 
EN Y.) 536; Gadsden v. Raysor, 
SHOE 26s Smith ve Rice, h/t S 2€ 
L. 648; Garment v. Barrs,.2 Esp. 673) 
171 Reprint 492; Bolden v. Brogden, 
2M. & Rob. 118, 174 Reprint 232. 


92. Buford v. Gould, 35 Ala. 265; 
Marshall v. Wood, 16 Ala. 806; Kor- 
negay v. White, 10 Ala. 255; Kenner 
v. Harding, 85 Ill. 264, 28 AmR 615; 
Roberts v. Jenkins, 21 N. HL 116, 53 
AmD 169; Elton v. Brogden, 4 Campb. 
281, 171 Reprint 90; Kiddell v. Bur- 
nard, C. & M. 291, 41 ECL 162, 174 
Reprint 512, 9 M. & W. 668, 152 Re- 
print 282; Hlton v. Jordan, 1 Stark. 
127, 2 HCL 56, 171 Reprint 422. And 
oer Thompson v. Bertrand, 23 Ark. 


98. Fry v. Throckmorton, 2 B. 
Mon. (Ky.) 450; Woodbury v. Rob- 
bins, 10 Cush. (Mass.) 520; Herndon 
v. Bryant, 39 Miss. 335. Compare 
Dean vy. Traylor, 8 Ga. 169 


94. Woodbury Vv. Robbins, 10 
Cush. > Gfass:)” 520; Perry <v. Van 
Matre, 176 Mo. A. 100, 161 SW 643. 


[a] Symptoms of unsoundness.— 
In assumpsit for breach of warran- 
ty of a slave, where it was alleged 
that the slave was unsound, in that 
he was afflicted with chronic rheuma- 
tism, it was not necessary to show 
that the symptoms existed at the 
time of the sale, as subsequent inci- 
dents and appearances may show 
that the disease existed before the 
sale, although the symptoms had not 
then been observed. Crouch vy, Cul- 
breath, 45 S: Cc. Li 9. 


[b] Development of disease.—In 
an action for breach of warranty in 
the sale of horses, it was not error 
to instruct that if the horses, when 
delivered to plaintiff, had at that time 
contracted the disease, although it 
did not develop until after the horses 
came to plaintiff’s possession, it con- 
stituted. an unsoundness under the 


warranty. McCann vy. Ullman, 109 
Wis. 574, 85 NW 4938. 
95. Dietrich v. Badders, 27 Del. 


rant that she will give milk.°® 
animal is, of course, a question of fact.°® 

Care of animal. 
used in the ordinary manner, and not abused.? 

[§ 738] cc. Breeding Purposes. 
as to the quality or fitness of an animal for breeding 
purposes constitute an express warranty of such.” 


‘sale. 


foo. Cr Jock 20) 


a physical condition showing that the seeds of a 
disease had been planted in an animal’s system which 
afterward develop into the disease,°* but a war- 
ranty of soundness does not cover ailments with 
which the animal is not afflicted at the time of sale.°? 
An express warranty of soundness does not cover 
apparent defects,?® but the warranty may cover an 
obvious disease which is misrepresented by the seller 
and the nature of which is not understood by the 
To warrant a cow as sound does not war- 


The soundness of an 
The animal must be cared for or 


Representations 


499, 90 A 47; Foster v. Smith, 163 


UA G3. 
96. Fulwiler Electric Co. v. Me- 
Gee, (Tex. Civ. A.) 211 SW 480. 


[a] Cow’s udder.—The statement 
by a seller of a cow that its bag was 
all right and that it was straight as 
a whip as far as he knew, did not 
constitute an implied warranty that 
the cow was free from defects, al- 
though he had prior knowledge of an 
injury to her bag where examination 
would disclose it. Boston v. Alex- 
ander, 185 Mo. A. 16, 171 SW 582. 


97. Dale Pierson-Brewen 
Pe Co., 160. “Mo. A. 314, 142 SW 

98. Roddam v. Brown, 201 Ala. 
109,77 S) 403: 

[a] “First-class” cow.—A  war- 


ranty on the sale of a cow that she 
is a first-class No. 1 milk cow im- 
plies absence of any defect or dis- 
ease, and is breached by any defect 
rendering it permanently less service- 
able, although the defect may not be 
fully developed at the time of the 
Woolsey v. Zieglar, 32 Okl. 715, 
123 P 164. 


99. Lewis v. Peake, 7 Taunt. 153, 
2 ECL 303, 129 Reprint 61. 


1. Kilduff v. King, 10 La. A. (Or- 
leans) 68. 


[a] Improper hitch.— Where a 
horse had been sold under a warran-- 
ty that he was sound and kind in all 
harness, the fact that, after he had 
been driven safely before a hansom 
cab,-he ran away for some unknown 
reason, does not show a breach of 
warranty; it appearing that the cab 
was improperly suited to his build, 
and that he had previously been gen- 
tle. Brown y. Horowitz, 35 Misc. 287, 
71 NYS 702. 


2. Mason v. Crabtree, (Mo. A.) 186 
SW 553. See cases infra this note; 
and notes 2-6. 


[a] Catalogue statements.—W here 
an advertisement for a sale of cattle 
catalogued the animals, and stated 
“every animal of breeding age cata- 
logued in this sale has been a regular 
breeder,” and plaintiff told defend- 
ant that he desired to buy some cows 
for breeding purposes, and defend- 
ant’s agent told plaintiff that a cow 
which he later bought was then with 
ealf, there was a warranty that the 
cow was a breeder and then with calf. 
Blair v. Hall, (Mo. A.) 201 SW 945. 


[b] Cholera vaccination.—A state- 
ment in a catalogue that animals had 
‘had double treatment” and “should 
be immune from cholera” was not @ 
warranty that the sows were im- 
mune from cholera, where evidence 
showed that the results of ‘double 
treatment” were uncertain. Harper 
v. Blanton, (Mo. A.) 274 SW 845. 
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It is held that a warranty that cows have been bred 
does not warrant that they will produce ecalves,*® or 
not be affected by abortion.t <A positive statement 
that animals are to beget offspring at a certain time 
may be a warranty,® or a promise to give a written 
warranty in writing may be such.® 


Scope of express warranty. A warranty that an 
animal is a good breeder does not cover death from 
other causes,’ or that disease would not be com- 
municated by such an animal. A warranty that an 
animal is a good breeder is broken by the fact that 
the animal is blind, making it a poor breeder.? A 
warranty of an animal for siring purposes is a pres- 
ent warranty that with proper care the purpose will 
be served;t® but if the animal is incapable or im- 
potent at the time of the sale, there is a breach of 
such warranty.1! So, if the animal were as warrant- 
ed at the time of sale and became useless because of 
sickness?” or improper care,*® the warranty is ful- 
filled. A warranty of an animal for such purposes 
for two seasons is broken by its failure to produce 
in either.14 A warranty as to procreative ability 
should be interpreted with reference to the breed 
of the animal sold.1® 


Replacement. An agreement for replacement if 
not a good producer may also constitute a warran- 
ty.1° Where there is an agreement for replacement 
if the animal does not fulfill the warranty, the re- 


3. Valentine v. Krumrine, 
UDiStd: Con 1565 


Si Rar 14. 
Tegen v. Chapin, 176] 439, 181 SW 304. 


_ SALES 


Williams v. Newkirk, 121 Ark.’ 21. 


[§ 738 


placement must be with an animal in all respects 
at least the equal of the one originally sold, and must 
fulfill the warranty.1* 


Implied warranties. In a sale of an animal at a 
sale of breeding animals, an implied warranty arises 
that the animal is fit for breeding purposes;*® and 
where any seller sells an animal for breeding pur- 
poses, knowing that the purchaser is buying an ani- 
mal for that purpose, there is an implied warranty 
of its reasonable fitness therefor,!® and against steril- 
ity,2° and that it is not affected with a disease which 
destroys its value for such purposes,’?+ but not where 
the purpose is not known to the seller,?? although 
the animal is sold as a thoroughbred.*? Where a 
buyer buys an animal on his own judgment, there is 
no implied warranty of fitness for breeding pur- 
poses;?* so, where both parties were alike destitute 
of knowledge or the means of forming an intelligent 
judgment whether a bull would be able to generate 
his kind, in the absence of misrepresentation, fraud, 
or an express warranty, there is no impled warranty 
for breeding purposes merely because a full price 
was paid,?> but that a certain price is paid may 
show that animals were purchased for breeding pur- 
poses rather than for other purposes.?° These rules 
have been applied to sales of cattle,?7 hogs,?§ 
sheep,?® horses,°° and jacks.*+ 


Scope of implied warranty. In the sale of an ani- 


See case infra this note. 
[a]. Foot and mouth disease.— 


Wis. 410, 187 NW 185. 
4 Tegen v. Chapin, supra. 


[a] Disease of abortion.—Where 
ten cows were sold under a warran- 
ty that they were sound and fit for 
breeding purposes, a finding that one 
of them subsequently aborted once, 
due to a disease known as contagious 
abortion, she having bred success- 
fully and regularly afterwards, does 
not show a breach of warranty, espe- 
cially where it is also found that such 
cow was worth the value placed on 
her by the parties at the time of the 
sale. Robbins v. Souers, 177 Ind. 
aay 96 NE 586, 97 NE 530, 102 NE 

5. See case infra this note. 

[a] Time of ewes to lamb.—A Sell- 
er’s positive statement or aflirma- 
tion of a fact as to time ewes would 
lamb made in the course of negotia- 
tions of sale and naturally importing 
that he intended to bind himself to 
its truth, and which was so under- 
stood and relied upon by buyer, would 
constitute a warranty. McCurdy v. 
Aylor, 41 N. D. 187, 170 NW 528. 


6. Cameron v. McIntyre, 35 Ont. 
L. 206, 9 OntWN 305. 


7. McCullough v. Bales, 125 Kan. 
67:0;, 26) 2 1110, 

8. Barton v. Dowis, 315 Mo. 226, 
285 SW 988, 51 ALR 494 [transf (A.) 
276 SW 1047]. 

9. Shannon v. Abell, 
598, 155 SW 62. 

10. Denver Horse Importing Co. v. 
Schafer, 58 Colo. 376, 147 P 367. 

[a] “Sure foal getter’ construed. 
—Brown vy. Doyle, 69 Minn. 5438, 72 
NW 814; Anadarko Nat. Bank v. 
Oldham, 26 OKl.-139,, 1109 P75. 

11. McKinley v. Small, 193 Mich. 
436, 160 NW 652. 

12. McKinley v. Small, supra. 

13. Coleman vy. Sowders, 206 Ky. 
841, 268 SW 579; McKinley v. Small, 
178 Mich. 555, 146 NW 230; Burns v. 
Limerick, 178 Mo. A. 145, 165 SW 
1166. 


169 Mo. A. 


15. Glidden v. Pooler, 50 Ill. A. 36. 

[a] Percheron stallion.—Where a 
Percheron. stallion is warranted a 
“sure foal getter,’ and it appears 
that the Percheron breed did not, on 
an average, get in foal more than fif- 
ty per cent of the mares served, the 
warranty must be interpreted with 
reference to that fact. Glidden v. 
Pooler, 50 Ill. A. 36. 

[b] Yoo few results.—The re- 
quirements of such a warranty were 
not satisfied where, with proper 
handling, only eight mares out of 
fifty-five served were gotten with 
foal. McCorkell y. Karhoff, 90 Iowa 
545, 58 NW 918. 

16. Polk Bank v. Wood, 189 Mo. 
A. 62, 173 SW 1093. 


17. Cooper v. Ragsdale, 
Wet, ANS 152) Halos 


18. Green v. Ryan, 242 Ill. A. 466; 
Petersen v. Dreher, 196 Iowa 178, 194 
NW 53. 

19. Ala.—Perry! v. 
Ala. 648. 

Ind.—Merchants’, etc., Sav. Bank v. 
Fraze, 9 Ind. A. 161, 36 NE 3878, 53 
AmSR 341. 


Ilowa.—Trousdale v. Burkhardt, 207 
Towa 1133, 224 NW 93. 


Mo.—Barton v. Dowis, 315 Mo. 226, 
285 SW 988, 51 ALR 494 [transf (A.) 
276 SW 1047]; Hisenbarger v. Wil- 
hite, (A.) 238 SW 159. 


N. D.—Holbert v. Weber, 36 N. D. 
106, 161 NW 560. 


But see Thompson v. Miser, 82 Oh. 
St. 289, 92 NE 420, 19 AnnCas 871 
(holding that, in the case of a sale of 
a stallion by one not a dealer, there 
is no implied warranty of fitness for 
breeding purposes in any event); Tay- 
lor v. Gardiner, 8 Man: 310 (holding 
that, although a horse was sold for 
breeding purposes, there is no implied 
warranty of fitness). 

20. Bateman vy. Warfield, 12 Ga. 
A. 259, 77 SH 104; Petersen v. Dreher, 
196 Iowa 178, 194 NW 58. 


96 Kan. 


Johnston, 59 


Such an implied warranty is breached 
where ewes sold for breeding pur- 
poses were afflicted with a mouth and 
foot disease dangerous and conta- 
gious. Dale v. Pierson-Brewen Com- 
ae Co., 160 Mo, A. 314, 142 SW 


22. Burnett v. Hensley, 118 Iowa 
575, 92 NW 678. 


23. Burnett v. Hensley, supra. 


24 Simcoe County Agricultural 
Bee Ve (Wade, 12 Ulin Qe By (Ont) 
25. McQuaid v. Ross, 85 Wis. 492, 
aoe: 705, 39 AmSR 864, 22 LRA 


26. Klinge v. Farris, 128 Or. 142, 
268 P 748, 273 P 954, 

[a] Silver in silver foxes.—An of- 
fer of silver fox having twenty-five 
per cent silver is a breach of contract 
to sell silver foxes of not less than 
fifty per cent silver for breeding pur- 
poses. Klinge v. Farris, 128 Or: 142, 
268 P 748, 273 P 954. 

27. Trousdale v. Burkhardt, 207 
Iowa 1133, 224 NW 93. 


fa] Im Canada a bull sold under 
The Live Stock Purchase and Sale 
Act “for the purpose of increasing 
and improving the live stock of the 
province” does not carry an implied 
warranty that he will reproduce his 
own color and type. Rex v. Bourke, 
19 Sask. L. 4838, [1925] 3 DomLR 537, 
[1925] 2 WestWkly 397. 

28. Barton v. Dowis, (A.) 276 SW 
1047 [transf 315 Mo. 226, 285 SW 988, 
51 ALR 494]. 

29. Dale v. Pierson-Brewen 
Commn. Co., 160 Mo. A. 314, 142 SW 
SW 745. 

30. Holbert v. Weber, 36 N. D. 106, 
161 NW 560. 

[a] Stallion’s wind.—This includes 
good wind, as a stallion is intended to 
be driven from place to place. Hol- 
bere v. Weber, 36 N. D. 106, 161 NW 

60. 


31. Bateman vy. Warfield, 12 Ga. A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 738-740] 


mal for siring purposes there is no implied warranty 
of capacity for such purposes,” as the continuance 
There is no implied 
warranty that an animal for siring 
chased while immature, will possess the requisite 


of virility is conjectural.?3 


procreative ability at maturity.*4 
[§ 739] dd. Food Purposes. 


not be visibly sick.?? 


259, 77 SE 104; Neal v. Crowson, (Mo. 
A.) 231 SW 1033; Mason v. Crabtree, 
(Mo. A.) 186 SW __553; Monroe v. 
Arthaud, (Mo. A.) 186 SW 554. 

32. Griffin v. Runnion, 74 W. Va. 
641, 82 SE 686. 


33. Griffin v. Runnion, 74 W. Va. 
641, 82 SE 686, 688. 

“The continuance of the virility of 
a stallion is necessarily conjectural 
and liable to interruption or termina- 
tion by causes that cannot be fore- 
seen. A mechanical article or instru- 
ment, made of materials of known 
strength and duration, and fabricated 
by known workmanship and methods, 
is entirely different. So are vegeta- 
ble products grown by the seller. 
These are all inanimate material 
things, the qualities and characteris- 
tics of which are susceptible of accu- 
rate knowledge. The future capacity 
of a horse or other animal depends 
upon his health, and that is subject 
to impairment by innumerable dis- 
eases incident to life.” Griffin v. 
Runnion, supra. 

34 Frederickson v. Hackney, 
Minn. 234, 198 NW 806. 


[a] Future defects.—Where a bull 
calf at the time of sale is but three 
months old, free from apparent de- 
fect, and present to the view of the 
purchaser, it cannot be held as a mat- 
ter of law that his sterility, which 
transpired two years later, existed at 
the time of sale, and that there was 
an implied warranty that he would 
possess the power of procreation at 
maturity. White v. Stelloh, 74 Wis. 
435, 48 NW 99. 

35. Ky.—Malone v. Keith, 205 Ky. 
711, 266 SW 381. 


Mass.—Howard v. Emerson, 
Mass. 320, 14 AmR 608. 


Mich.—-Zielinski v. Potter, 195 Mich. 
90, 161 NW 851, LRA1917D 822. 


Mo.—Wells v. Welch, 205 Mo. A. 
136, 224 SW 130. But see Carney v. 
Swift, (A.) 195 SW 511 (holding 
where hogs were sold to a meat-pack- 
ing establishment with seller’s knowl- 
edge that they were to be slaughtered 
for food, there is an implied warranty 
that they are free from any disease 
unfitting them for that purpose). 

N. Y.—Whipple ,v.. Sherman, 121 
Mise. 14, 200 NYS 820; Kinch v. 
Haynes, 58 Mise. 499, 111 NYS 618. 


Tex.—Needham v. Dial, 4 Tex. Civ. 
A. 141, 23 SW 240. But see Seale v. 
Schultz, (Civ. A.) 3 SW (2d) 563 
(holding that there is an implied war- 
ranty of fitness for meat of hogs sold 
to a dealer to be placed on the mar- 
ket, although there was an inspec- 
tion). 

[a] In Missouri, under statute, a 
seller is not liable for damages for 
selling diseased hogs, unless he could 
have known of the disease by the ex- 
ercise of reasonable diligence. Hart 


159 


110 


It is generally held 
that, even if animals are sold for the purpose of 
being slaughtered for meat for human consumption, 
there is no implied warranty that they are free from 
a disease rendering them unfit for such purpose;*° 
and it is held that, if the diseased condition is hidden 
and unknown to the seller and difficult to discover, 
there is no such implied warranty.*°® 
to be shipped with health certificate attached must 
There is no implied warranty 
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purposes, pur- 
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that animals will be as fat at the time of delivery 
as at the time of sale.** 

Feeding purposes. 
stated that he wished stock for such purpose, there 
was an implied warranty that they would be fit, and 


Where the buyer of feeders 


free from any bad disease;*® and where a live-stock 


eral. 


Animals sold 


v. Horine, (A.) 34 SW (2d) 524; Shank 
v. Lesich, (A.) 296 SW 224. 

36. Rhynas v. Keck, 179 lowa 422, 
161 NW 486. 

sv. Wee v.2Conrt, GS. Ds) 232) NW 
900. 

38. Laxson v. Scarborough, (Tex. 
Civ. A.) 221 SW 1029. , 

89. Sparks v. Knecht, 221 Il]. A. 
601; Renfrow v. Citizens’ State Bank, 
87—Ind. Az sls, 158 Ni 9195) Misen- 
barger v. Wilhite, (Mo. A.) 238 SW 
Tea) 

40. Latham y. Powell, 127 Va. 382, 
103 SE 638. 

41. For warranties of quality and 
fitness as to motor vehicles see Motor 
Vehicles §§ 320-338. 

42. See supra §§ 719-721. 

43. U. S.—Moore v. The Charles 
Morgan, 17 F. Cas. No. 9,754. 

Ala.—Kennebrew v. Southern Auto- 
matic Electric Shock Mach. Co., 106 
Ala. 377, 17 S 5465. 

Ga.—Smith v. Hightower, 
629. 

Ill.— Hallock v. Cutler, 71 Ill. A. 
471; Lanz v. Wachs, 50 Ill. A. 262. 

Ind.—McClamrock y. Flint, 101 Ind. 
278. 

Iowa.—Alpha Checkrower Co. v. 
Bradley, 105 Iowa 537, 75 NW 3:69; 
pose v. Meeks, 91 Iowa 715, 59 NW 


76 Ga. 


Minn.—Bekkevold v. Potts, 173 
Minn. 87, 216 NW 790, 59 ALR 1164. 


Mo.—Comings v. Leedy, 114 Mo. 
454, 21 SW 804; Skinner v. E. F. Ker- 
win Ornamental Glass Co., 103 Mo. A. 
650, 77 SW 1011; Creasy v. Gray, 88 
Mo. A. 454. 

N. Y.—Cooper v. Payne, 103 App. 
Div.-118, 93 NYS 69 [rev on other 
grounds 186 N. Y. 334, 78 NE 1076]. 


N. D.—Northwest Engineering Co. 
v. Gjellefald-Chapman Constr. Co., 
57 N. D. 500, 222 NW 621. 


Oh.—Hauser v. Curran, 8 OhS&CP 
495, 5 OhNP 224. 


Pa.—Wyckoff v. Artley, 142 Pa. 467, 
21 A 877; Osborne v. Walley, 8 Pa. 
Super. 193. 


Tenn.—Southern Brass, etec., Co. v. 
Exeter Mach. Works, 109 Tenn. 67, 
70 SW 614; Tennessee River Com- 
press Co. v. Leeds, 97 Tenn. 574, 37 
SW 389. 


Tex.—Oil Well Supply Co. v. Tex- 
anna Production Co., (Civ. A.) 265 SW 
203; A. S. Cameron Pump Works v. 
Lubbock Light, etc., Co., (Civ. A.) 167 
SW 256. 

Wis.—Merrill v. 
Wis. 247. 

Can.—Canadian Gas Power, etc. v. 
Orr, 46 Can. S. C. 6386 [dism app 23 
ee L. 616, 2 OntWN 1070, 19 OntWR 

ils 


Nightingale, 39 


buyer informs the seller that the stock must be of a 
certain weight to supply his trade, there is an implied 
warranty that the live stock will be reasonably fit 
for such purpose.*° 

[§ 740] (e) Machinery and Tools*!—aa. In Gen- 
In conformity with the rule as to implied 
warranty of fitness in sales generally*? on a sale of 
machinery there is in general an implied warranty 
that the machine is reasonably adapted to the pur- 
pose for which it is purchased.*? This rule has been 


B. C.—British America Paint Co., 
Ltd. v. Fogh,:22)-B. C.97. 


Ont.—Alabastine Co., Ltd. v. Cana- 
da, Producer, ete: Coy, ltd; 80 Ont, ta: 
394, 23 OntWR 481, 5 OntWN 723, 17 
DomLR 813 (gas engine); Canadian 
Gas Power, etc. v. Orr, 23 Ont. L. 616, 
19 OntWR 235, 2 OntWN 1070 [app 
dism 46 Can. S. C. 636]; Crompton, 
Sa ae Works v. Hoffman, 5 Ont. 


Sask.—Sager v. Manitoba Windmill, 
etc., Co., 7 Sask. L. 51; Canadian Fair- 
banks Co. v. Thompson, 4 Sask. L. 475. 


[a] Assembling motors.—Where 
defendant contracted with owner of 
an invention to manufacture or as- 
semble motors and deliver them to 
owner’s authorized agents, it was re- 
quired to deliver motors reasonably 
fit for purpose for which they were 


sold. Chapin v. American Can Co,, 
128 Wash. 316, 222 P 882. 
[b] Carbide generator.—W here 


the seller knows the particular pur- 
pose for which a carbide generator 
sold is required, and it appears that 
the buyer relies on the seller’s skill 
or judgment, there is an implied war- 
ranty that the goods shall be reason- 
ably fit for the purpose. J. B. Colt 
Gov Wh Carrier, ) 227 Kye 540 14S 
Aeon 170; Farr v. Zeno, 81 Pa. Super. 


[e] Coal conveyors.—On the sale 
of coal mine equipment, described 
as “thin seam type movor conveyor,” 
there was implied warranty that the 
conveyors would operate. American 
Mine Equipment Co. v. Butler Consol. 
Coal Cokie) BF Ca): 22% 


{d] Elements of fitness of engine. 
—Upon the question of breach of an 
implied warranty as to fitness on the 
sale of an engine the following are 
tests: (a) would the engine properly 
govern; (b) were the castings unfit 
for use to seller’s actual or presumed 
knowledge; (c) was the crank case 
defective; (d) were the frequent 
breaks due to inherent defects; (e) 
was one of the pistons defective and 
secretly plugged by the seller before 
delivery; (f) was it deficient in pow- 
er; (g) was its workmanship of in- 
ferior grade. Alabastine Co., Ltd. ve 


Canada Producer, etc., Co., Ltd. 4 
ries 486, 23 OntWR 841, 8 DomLR 
05. 

[e] “Fotoplayer.’”—Where _ sellers 


sold a fotoplayer to buyer, who had 
never seen one, and relied on anh ex- 
press warranty of quality and fitness, 
and the sellers knew he bought it for 
a particular purpose, relying on their 
representations, there was an implied 
warranty that it should be fit for such 
purpose. Dyer & Bro. v. Bauer, 48 N. 
D. 396, 184 NW 809. 


[f] Hammer mill—There is an 
implied warranty that a hammer mill 
sold’ for a particular purpose is rea- 
sonably fit for such purpose, where 
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applied in the case of a sale of automobiles and 
motor trucks,** tractors,*® engines,*® and in the case 
of secondhand machinery,*’ or rebuilt machinery.**® 
There is much authority, however, that no such war- 
ranty is implied on the sale of a second-hand ma- 
chine,*® or warranty as to its quality or condition,°°® 
or serviceability,®! or that new parts will make an 


the buyer trusts the seller’s judg- 
ment. Universal Motor Co. v. Snow, 
149 Va. 690, 140 SE 653. 


{g] Heating apparatus.—Where a 
purchaser of a heating device made 
known his purpose to keep apart- 
ments warm in the purchaser’s ab- 
Sence, the manufacturer impliedly 
warranted its fitness for that purpose. 
Burkett v. Oil Automatic Heating Cor- 
poration, 241 Mich. 634, 217 NW 897. 


{h] Lighting plant.—In a contract 
for the sale of a lighting plant, al- 
though there is no express warranty 
that it will give reasonable lighting 
service, a warranty to that effect will 
be implied. J. B. Colt Co. v. Presler, 
(Mo. A.) 274 SW 1100. 


{i] WPackers.—On the _ sale of 
“packers,” [devices to shut off water 
in an oil well], for definite purpose 
known to seller, who represents that 
it will perform such purpose, there 
is warranty of fitness. Ransom v. 
eo pinaca Packer Co., 120 Okl. 17, 250 


[j] Peanut picker.—There is an 
implied undertaking that a peanut 
picker sold shall be of some value 
and reasonably suited for the uses 
for which the seller knows it was 
bought. A. B. Farquhar Co. v. Hardy 
sareware CO.) LA IN CA 3695593 1 5b) 


{k] Scales.—Where the seller 
knew the purpose for which the buyer 
desired to use the flour mill scales 
sold, the scales were impliedly war- 
ranted to be reasonably fit for or 


adapted to that purpose. Detroit 
Automatic Scale Co. v. G. B, R. Smith 
Milling Co., (Tex. Civ. A.) 217 SW 
198. 


{1] Single purpose.—Where a ma- 
chine was intended to feed a thresh- 
ing machine, and could not have been 
adapted to any other use, there was 
an implied warranty that it was 
adapted to the use intended, and that 
it would reasonably perform the seryv- 
ice required. Parsons Band-Cutter, 
etc., Co. v. Mallinger, 122 Iowa 703, 98 
NW 580. 


{[m] Special fabric product.— 
There is an implied, if not an express, 
warranty, on the sale of a goring 
loom, that it shall be fit for the pur- 
pose of making a web Similar to a 
piece furnished to the seller at the 
time of the sale, with a statement 
that the loom was required for the 
making of a similar piece of web. 
Crompton, ete., Loom Works vy. Hoff- 
man, 5 Ont. L. 554. 


{n] In QMLouisiana a warranty 
against redhibitory vices is implied 
in every contract of sale, unless ex- 
pressly excluded, aS where a. radio 
had to be returned to factory for two 
or three months. Levy v. Ebeyer, 3 
La. A. 500. 

{o] Statutory provision.—In Can- 
ada the warranty is imposed by stat- 
ute. Plow Co. v. Palmer, (Alta.) 1 
DomLR 132. 


44. See Motor Vehicles § 321. 


45. Allis-Chalmers Mfg. Co. v. 
rank, bt.0Ne) Dy. 295,) 221 NW, | 755 
Minneapolis Steel, etc., Co. v. Casey 
Land Agency, 51 N. D. 832, 201 NW 


172; Olson y. Sullivan, 109 Okl. 297, 
234 P 634; Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 
319. 
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[a] Dealer bound by manufactur- 
er’s agent.—This rule applies where 
the dealer and purchaser both knew 
nothing about the tractor being sold, 
but the dealer agreed to be bound 
by whatever the traveling agent for 
the manufacturer stated about the 
tractor and such agent said that it 
would do the work the buyer wanted 
it to do. Hunter v. Waterloo Gaso- 
line Engine Co., (Mo.) 260 SW 970 
[rev (A.) 237 SW 819]. : 


46. Hope Engineering, etc., Co. v. 
Lightfoot, (Mo. A.) 193 SW 624. But 
see Middleton Mach. Co. v. Chaffiin, 
108 Ark. 254, 157 SW 398 (holding 
that a manufacturer does not im- 
pliedly warrant that a gasoline engine 
will operate machinery to the satis- 
faction of the buyer, but only for the 
purpose for which ma‘de). 


47. Marmet Coal Co. v. People’s 
Coal Co., 226 Fed. 646, 141 CCA 402; 
Crawford v. Abbott Auto. Co., 157 
La. 59, 101 S 871; New Birdsall Co. v. 
Keys, 99 Mo.- A. 458, 74 SW 12; Guy- 
andotte Coal Co. y. Virginian Electric, 
etc., Works, 94 W. Va. 300, 118 SE 512. 
And see Norris v. Reinstedler, 90 Mo. 
A. 626 (stating that there is no im- 
plied warranty on the sale of sec- 
ond-hand goods, although an express 
warranty was at issue). 


[a] Barges.—Where second-hand 
coal barges are sold, there is no im- 
plied warranty that they are equal 
in quality to the new, but only that 
they are reasonably fit, for the pur- 
pose for which they are intended. 
Marmet Coal Co. v. People’s Coal Co., 
226 Fed. 646, 141 CCA 402. 

{b] Mining machinery.—When by 
a written contract a 12AA secondhand 
Goodman mining machine is to be de- 
livered, there is an implied warranty 
that, when the machine is delivered 
it is to be a merchantable second- 
hand machine, and such a machine as 
will perform the service for which 
it is ordered in a reasonably satisfac- 
tory manner. Guyan'dotte Coal Co. v. 
Virginian Electric, etec., Works, 94 W. 
Va. 300, 118 SE 512. 

As to secondhand automobiles and 
motor trucks see Motor Vehicles § 
322. 

48. Advance Rumeley Thresher 
Co., Inc. v. Whaley, 13 Sask. L. 239. 


49. Ala—Johnson y. Carden, 187 
Ala. 142, 65 S 818. 


Ill.—Ramming v. Caldwell, 
A. 175. 


N. C.—J. I. Case Threshing Mach. 
Co. v. McClamrock, 152 N. C. 405, 67 
SE 991. 


Tex.—American Soda Fountain Co. 
v. Palace Drug Store, (€iv. A.) 245 
SW 1032; Joy v. National Exch. Bank, 
32 Tex. Civ. A. 398, 74 SW. 325. 


Eng.—Chalmers v. Harding, 17 L. 
WM Reps Nae. Ons 


{a] After inspection.—There was 
no implied warranty on sale of sec- 
ondhand road oiler purchased by high- 
way contractor after inspection. Tib- 
bets v. Fairfax, 145 Okl. 211, 292 P 
9 


50. Brierton v. Anderson, 180 Ark. 
12, 20 SW (2d) 3138; Old City Iron 
Works v. Belmont, 177 Ark. 223, 7 
SW (2d) 772; Yellow Jacket Min. 
Co. v. Teegarden, 104 Ark, 573, 149 SW 
518; Tibbets v. Fairfax, 145 Okl. 211, 
292 P 9; Durbin v. Denham, 106 Or. 


43 Ill. 


old machine work properly.*? 
named purpose, machinery is impliedly warranted 
suitable for such purpose.** 
that a machine designed for a general use is suitable 
for a particular purpose or use,°* or that a known 
and designated machine purchased by name will 
serve a specific purpose,°® especially where the ma- 
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Where made for a 


There is no warranty 


34, 210 P 165, 29 ALR 1227; Fair- 
banks: Steam Shovel Co. v. Holt, 79 
Wash. 361, 140 P 394, LRA1915B 477. 


51. Outler v. Gladson, 176 Ark. 
671, 3 SW (2d) 973. 

52. Perine Mach, Co. v. Buck, 90 
Wash. 344, 156 P 20, AnnCasi917C 
341. 


5Go Rice evs Internal Revenue 
Comr., 41 F. (2d) 339; Penn Ameri- 
can Plate Glass Co. v. De la Vergne 
Mach. Co., 58 Ind. A. 333, 106 NE 722; 
Bellows Falls Mach. Co. v. Munising 
Paper Co., 159 Mich. 45, 123 NW 553. 


[a] Saws.—A manufacturer of 
saws to be used in a saw-mill war- 
rants that they are sufficiently hard 
for the purpose. Hoe v. Sanborn, 21 
N. Y. 552, 78 AmD 163. 


{b] Water softener.—A warranty 
in a sale to a laundry company of a 
water-softening apparatus applies 
only to water of substantially the 
degree of hardness as that analyzed 
prior to sale, although it is installed 
to operate on the water of a particu- 
lar well which afterward increases in 
hardness. Wendell, etc., Co. v. Ken- 
nicott Co., 218 Fed. 622, 134 CCA 380. 


54. Davis Calyx Drill Co. v. Mal- 
lory, 137 Fed. 332, 69 CCA 662, 69 
LRA 973; Grand Ave. Hotel Co. v. 
Wharton, 79 Fed. 438, 24 CCA 441; 
Stewart v. Sciaccaluga, 5 La. A. 360; 
Fairbanks v. Baskett, 98 Mo. A. 53, 
71 SW 1113; Hopkins v. Jannison, 
30 Ont. L. 305, 5 OntWN 743. 


55. U. S.—Seitz v. Brewers Refrig- 
erating Mach. Co., 141 U. S. 510, 12 
SCt 46, 35 L. ed. 837; Moore v. The 
Charles Morgan, 17 F. Cas. No. 9,754. 

Minn.—Wheaton Roller-Mill Co. v. 
John T. Noye Mfg. Co., 66 Minn. 156, 
68 NW 854. 

Nebr.—F. H. Gilcrest Lumber Co. 
v. Wilson, 84 Nebr. 583, 121 NW 989. 


Wis.—U. S. Fidelity, ete, Co. v. 
Western Iron Stores Co., 196 Wis. 339, 
220 NW 192, 59 ALR 1282; Fox v. 
Boe 172 Wis. 333, 178 NW 467, 179 


Eng.—Ollivant v. Bayley, 5 Q. B. 
288, 48 ECL 288, 114 Reprint 1257; 
Prideaux v. Bunnett, 1 C. B. N. S. 
613, 87 ECL 6138, 140 Reprint 252; 
Chanter v. Hopkins, 4 M. & W. 399, 
150 Reprint 1484; Chalmers y. Hard- 
Ing, Uae. cep. eNGr seco tle 


N. W. Terr.—Frost v. Ebert, 7 Terr. 
L. 293. 


{a] Lighting plant.—Where, by a 
contract, a manufacturer agreed to 
make and install in a_ building an 
electric power and lighting plant, the 
parts of which were particularly 
specified and described, there was no 
implied warranty of the fitness of 
the plant for the building in which 
it was placed. Alderson vy. General 
Blocks Cor, 210) Ned? 776, 127 76s 


{[b] Weneer machine.—On buying a 
well-known machine used in sawmills, 
there was no warranty that it was 
proper for the buyer’s veneer plant. 
Kull v. Noble, 178 Ark. 496, 10 SW 
(2d) 902. 


{c] Tractor.—There is no war- 
ranty of fitness in the case of a trac- 
tor ordered by name or make. Hunt- 
er _v. Waterloo Gasoline Engine Co., 
(Mo. A.) 237 SW 819 [rev 260 SW 
970]; Peninsula Motor Co. v. Dag- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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chine is made according to plans and specifications 
So, too, there is no implied war- 
ranty that a machine is as suitable for the purpose 
as other machines of the same elass,°* or that it is 
the equal of any other make in design, operation, or 


for the buyer.®® 


cost of operation.®§ 
Repairs. 


purpose.®® 
Latent defects. 


gett, 126 Wash. 275, 218 P 253; Fox 
v. Boldt, 172 Wis. 333, 178 NW 467, 
179 NW) 1. 


Machines under trade names see 
supra § 721. 


56. I1]1—Shoenberger v. McEwen, 
15 Ill. A. 496. 
Minn.—Cosgrove v. Bennett, 382 
Minn. 371, 20 NW 359. 
N. Y.—Durbrow, etc., Mfg. Co. v. 
376, 54 NYS 


Cuming, 35 App. Div. 
818. 


Porto Rico.—Marquez v. Abarca, 28 
Porto Rico 320. 


Wis.—J. Thompson Mfg. Co. v. 
Gunderson, 106 Wis. 449, 82 NW 299, 
49 LRA 859. 


[a] Furnaces according to agree- 
ment.—A seller, by preparing designs 
for furnaces to be built by it under 
a contract guaranteeing them to per- 
form the work for which intended, 
maintain uniform temperatures under 
stated circumstances, etc., and declar- 
ing that no other understanding than 
that set forth in writing existed, did 
not impliedly warrant that the work 
should be so done that furnaces might 
be used satisfactorily and econorni- 
eally. Tate-Jones v. Union Electric 
Steel Co., 281 Pa. 448, 126 A 813. 


{b] Dredge.—Where a dredge was 
constructed according to plans and 
specifications therefor, there is no 
implied warranty that it will do work 
it is called on to do. United Iron 
Works v. Outer Harbor Dock, etce., 
Gor,6s Cal. Si, 141. P9177, 


{c] Airplane propellers.—Where a 
contract for the construction of air- 
planes provided that the contractor 
was responsible only for compliance 
with the specification requirements, 
and guaranteed no performance in 
flight, and government agents accept- 
ed the propellers as in compliance 
with the specifications, they could not 
thereafter reject them because of fail- 
ure of performance in flight, and con- 
tractor’s rejection and refusal to pay 
the subcontractor was not justified. 
Jacuzzi Bros., Inc. v. Boeing Airplane 
Co., 129 Wash. 673, 225 P 431. 


57. Robinson Mach. Works sv. 
Chandler, 56 Ind. 575. 


58. A. S. Cameron Steam Pump 
Works v. Lubbock Light, etc., Co., 
(Tex. Civ. A.) 167 SW 256. 


[a] Performance of stokers as ap- 
pliance not impliedly warranted.—In 
a contract to furnish mechanical stok- 
ers for feeding the furnaces under 
the boilers in use in defendant’s hotel 
to furnish heat, light, and power, 
there was no implied warranty of the 
efficiency of the plant as an entirety 
as supplemented by the stokers, as 
no warranty of efficiency could be im- 
plied beyond that of the stokers 
themselves to do their part of the 
work. Savery Hotel Co. v. Under- 
Feed Stoker Co. of America, 178 Fed. 
806, 102 CCA 254. 


59. Maine Electric Co. v. General 
Engineering Works, 95 Pa. Super. 397. 

60. Hjorth v. Albert Lea Mach. Co., 
142 Minn. 387, 172 NW 488. 


61. See supra §§ 681-700. 


A seller of repair parts for a certain 
machine impliedly warrants that they are fit for such 
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Express warranties. 
principles applicable to express warranties general- 
ly®! a representation as to machinery may constitute 
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impliedly warrants that such machinery is free from 
latent defects on his selling it.°° 


According to the rules and 


a warranty,°? as, for example, a warranty of fitness 
J) Dp! ) © 


for a certain purpose.®* 
secondhand machinery.®* 


This applies, of course, to 
Express warranties are 


often made in the case of engines®® or tractors,®® 


The manufacturer of machinery 


62. See cases infra this note. 
{a] Thread milling machine.—A 
statement in the purchaser’s letter, 


assented to by the seller in the sale 
of heads of a thread milling machine, 
that machines ‘would allow plaintiff 
to mill taper threads in pipe flanges,” 
constituted an express warranty, 
where it was an express affirmation 
of fact, which had a natural tendency 
to induce plaintiff to purchase the 
heads. Montgomery Fdy., etc., Co. v. 
Hall Planetary Thread Milling Mach. 
Co., 282 Pa. 212,127 A 633. 


[b] Secondhand barge.—An agree- 
ment by the seller of a second-hand 
dredge to overhaul it and put it in 
first-class shape is a warranty of 
quality and fitness and that it was 
reasonably certain, when properly 
handled, to do the work intended. 
Fairbanks Steam Shovel Co. v. Holt, 
79 Wash. 361, 140 P 394, LRA1915B 
477, 


{[c] Representation as to cost of 
operation.—A representation by the 
seller that an oil-burning plant will 
be much less expensive is a warranty. 
British America Paint Co., Ltd. v. 
Fogh, 22 B. C. 97 


[d] Saw.—A guaranty of a saw 
sold that it will work successfully 
on all classes of stock and cut a 
certain amount per hour from de- 
scribed material is not satisfied where 
it will not do so on the described ma- 
terial, but will cut a quantity equal 
thereto from lighter material. Ber- 
lin Mach. Works v. Miller, 59 Wash. 
572, 110 P 422. 


[e] Catalogue representations as 
to clothes cleaner.—The warranty, in 
the sale of a onepump clothes clean- 
ing outfit, that one pump takes care 
of the complete operation, is not 
breached by the fact that fresh gas- 
oline is contaminated by being put 
through the pump after it has been 
used to pump discolored gasoline; it 
not having in the meantime been 
cleaned. Bowser v. Schwartz, 152 
Wis. 408, 140 NW 51. 


63. Ralph B. Carter Co. v. Fischer, 
121 NYS 614. 


[a] As broad as implied warranty. 
—Express warranty of cream separa- 
tors,.that they were made of good 
material and would do good work if 
properly set up and adjusted, is as 
broad as an implied warranty of fit- 
ness and suitableness for work or 
service, and without difference in le- 


gal effect. Advance Rumley Thresh- 
er Co. v. Briggs Hardware Co., 202 
Mo. A. 603, 206 SW 587. 

64. Jones v. Model Laundry, 180 


Ark. 616, 22 SW (2d) 19. 


[a] Condition, and amount of use. 
—A seller, by stating a second-hand 
machine to be in first-class condition, 
that it would carry the same _ guar- 
anty aS a new machine, and that 
it had not been used longer than six 
months, where the buyer had no op- 
portunity to see the machine, war- 
ranted the machine to be in first-class 
condition, to have been used no long- 
er than such period, and to be equal 
in capacity and efficiency to a new 
machine, as warranted by the seller, 


Merkle-Hines Mach. Co. v. Gaynor; 
185 Iowa 210, 170 NW 881. 


[b] Patent defects.—The seller of 
a second-hand dredge was liable on its 
warranty that the dredge was “in first 
class Shape’ where the boom stick 
was rotten, which could have been 
discovered by a proper inspection. 
Fairbanks Steam Shovel Co. v. Holt, 
yale: 361, 140 P 394, LRAI915B 


65. See cases infra this note. 


[a] Safety factor.—A warranty by 
the manufacturer of a gasoline en- 
gine that it is safe, reliable, and can 
be run without danger is broken by 
an explosion from an unknown cause. 
Charter Gas-Engine Co. v. Kellam, 79 
App. Div. 231, 79 NYS 1019. 


[b] ‘To operate well.—Statements 
that engine had ample power to pull 
well, and was guaranteed to operate 
it, amounted to express warranty. 
Ives v. Anderson Engine, etc., Co., 
173 Ark. 112, 292 SW 111. 


[c]_ Improper connection for buy- 
er.—Where a company sells an en- 
gine under a warranty that it will 
operate properly, and its representa- 
tive properly installs the same, ex- 
cept that under the direction of the 
buyer’s superintendent he makes cer- 
tain connections not contemplated by 
the seller, as a result of which the 
engine fails to operate properly, the 
seller is not liable for breach of war- 
ranty. Fairbanks-Morse v. Mercurio, 
170 Mo. A. 668, 154 SW 425. 


66. See cases infra this note. 


[a] To do buyer’s work.—There is 
a warranty where the seller said to 
the buyer that he would “guarantee 
and warrant this tractor to do your 
work, and do it right, or it’s my ma- 
chine,” after the buyer had explained 
to the seller the character and to- 
pography of the buyer’s land. Ad- 
ams v. Hughes, (Mo. A.) 235 SW 168. 


[b] Threshing engine not war- 
ranted for plowing.—A warranty in 
the sale of a threshing engine did not 
include a_ stipulation that the en- 
gine could be used for plowing. 
Bland v. International Harvester Co., 
169 N. C. 418, 86 SE 350. 


[c] Inefficiency.—Where a _ gaso- 
line tractor sold failed to come up to 
the standard for efficiency and dura- 
bility represented and warranted by 
the seller, there was a breach of 
warranty. Ventura Mfg., etc., Co. v. 
Warfield, 37 Cal. A. 147, 174 P 382. 


{d] To haul loads over roads.— 
Where a traction engine was fur- 
nished on a warranty that it would 
haul a_ specified load over certain 
roads, which were shown to the plain- 
tiff's agent, ‘or over like roads, when 
roads are in condition to give engine 
drivers a good foothold,’ with the 
further qualification that ‘‘said roads” 
must be wide enough for the engine 
to pass over without crowding it in- 
to drains or upon banks, the qualifi- 
cation of the warranty applied to all 
roads over which the engine was to 
go whether seen by the agent or not. 
hae Mfg. Co. v. Crawford, 175 Fed. 
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refrigerating machines,®? seales,®® 
tus,°® 


tions. *2 


67. See cases infra this note. 


[a] Milk cooler.—A guarantee of 
a milk-cooling device was intended 
as warranty that machine would cool 
water in coils to a stated tempera- 
ture. Groenland v. Phcenix Sprinkler, 
etc., Co., 240 Mich. 621, 216 NW 4831. 


[b] Temperature in appliances.— 
A contract guaranteeing a refrigera- 
tor sold to produce a certain tem- 
perature, guaranteed that the refrig- 
erator would produce the tempera- 
ture named in the equipment-to which 
it was applied. Southwest Contract 
Purchase Corp. v. McGee, (Tex. Civ. 
A.) 296 SW 912. 


68. See case infra this note. 


[a] Accuracy.—A guaranty that a 
scale sold would not vary more than 
one eighth of one per cent from an- 
other scale owned by the buyer, sell- 
er to have a reasonable opportunity 
to adjust any discrepancies, was sub- 
stantially complied with where the 
tests during sixty-four days showed 
an average discrepancy of .00141 per 
cent, and during nineteen days 
.000122 per cent. Listman Mill Co. 
v. Avery Scale Co., 145 Wis. 77, 129 
NW 1059. 


69. See cases infra this note. 


[a] Cost of operation.—That oil 
was more costly than coal did not 
constitute a breach of the seller’s con- 
tract guaranteeing the oil burner’s 
operation to “deliver the maximum 
amount of heat obtainable with this 
particular type of installation and 
the minimum amount of seks ies 
power.’ M. F. Marx Mfg 
Beha Laundry Co., 224 Ky. 363, na “Sw 
(2d) 245. 


[b] Use of proper fuel—(1) A 
seller sold a combination furnace, in 
which either coal or wood could be 
used as fuel, and it was warranted 
to properly heat the buyer’s house 
in the coldest weather; and although 
it would not properly heat the house 
in the coldest weather when fired 
with wood only, it would do so if coal 
or coke were used; hence there was 
no breach of warranty, since the war- 
ranty contemplated that the buyer 
should use proper fuel. A. B. Wheel- 
er, etc., Co. v. Edenhofer, 147 Wis. 
270, 188 NW 22. (2) In the absence 
of a stipulation as to the oil to be 
used, a contract for the sale of an 
oil burner will be construed as re- 
quiring the use of oil reasonably 
adapted to the ‘heater. Industrial 
Sales Engineering Co. v. Agisim, 7 
N. J. Misc. 648, 147 A 45. 


{c] Substantial compliance.— 
Where a heating apparatus is sold 
with special warranties, a substan- 
tial compliance therewith is required. 
Campbell v. Kennerly, 102 Ark. 51, 
143 SW 97. 


{d] Applies to whole building.—A 
guaranty of a heating plant, “All our 
ratings are for direct radiation, fig- 
ured to heat building to 70° Fahren- 
heit,’” had to do with the heating of 
the building in which it was installed, 
and did not involve only the heating 
of the surface of the _ radiation. 
Stone v. Molby Boiler Co., 195 App. 
Div. 68, 185 NYS 651. 

[e] Silence of operation.—A con- 


® pumps,*® and automobiles and motor trucks,*? 
An express warranty, unless otherwise agreed, cov- 
ers operation only under reasonably normal condi- 
An express warranty may apply to only 
part of a machine,*® but a guaranty that a machine 
is made of good material and in a workmanlike man- 
ner refers to the whole machine, not to the parts 
only, and warrants that it will operate properly."* 
A warranty for general purposes or, in the case of a 
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heating appara- 
as economically 


manner.’® 


tract for the sale of an oil burner 
guaranteeing the burner would prop- 
erly heat a building did not limit the 
guaranty to temperature, but covered 
Suitability in all respects for the use 
to be made of it including silence 
necessary for a reasonably comforta- 
ble occupancy of the premises. 
Socony Burner Corp. v. Gold, 227 
App. Div. 369, 237 NYS 552. 


[f] Substitution of part by buyer. 
—Under a contract to furnish and in- 
stall a heating plant for a _ school 
building, a provision of the general 
specifications for a guaranty by the 
contractor of the capacity and _ effi- 
ciency of the plant was not applica- 
ble, where the school board, under a 
right reserved, substituted a boiler 
of its own selection for the one 
named in the contract, and it proved 
of insufficient capacity. Pomerene v. 
Plattsmouth School Dist. No. 1, 288 
Fed. 145. 


{g] Under normal weather condi- 
tions.—A warranty of a heating plant 
to heat certain rooms to seventy de- 
grees warrants such temperature 
during the average extreme low tem- 
peratures actually occurring in that 
locality during long periods, and not 
during extremes of low temperature 
very infrequent in that locality. 
Barnes v. Thompson, 38 S. D. 37, 159 
NW 899 


{h] For full season.—A provision 
for remodeling defects developed 
within one year was a warranty of 
performance for the period of full 
heating season. Govenius v. Reagor, 
130 Kan. 711, 288 P 537. 


70. See cases infra this note. 

[a] Injury of pump by sand.—(1) 
An owner must guard against sand 
pouring into a well after completion, 
and injury to a pump by sand is not 
chargeable to the seller installing the 
pump. Farren v. Hobbs, 200 Cal. 
428, 253 P 320. (2) Where the seller 
furnished a pump, warranting it was 
fit to work in a normal well of desig- 
nated size and depth, and the pump 
would not do the work satisfactorily 
because the conditions were abnor- 
mal, and the well was filled with 
sand, there was no breach of war- 
ranty. Smith-Booth-Usher Co. v. 
Los Angeles Ice, etc., Co., 175 Cal. 
136, 165). P43 0: 


[b] Capacity and not flow war- 
ranted.—A guaranty provision in a 
sale of a pump constitutes a guaranty 
of capacity only, and not that a 
eertain flow will result. Dilday v. 
David, 178 Ark. 898, 12 SW (2d) 899. 


71. See Motor Vehicles §§ 324-3388. 


72. Metropolitan St. R. Co. v. Bro- 
derick, ete., Rope Co., 156 Mo. A. 640, 
137 SW 6383; Marquez v. Abarca, 28 
Porto Rico 320. See cases infra this 


note. 


[a] Fanning mill—A warranty 
that a grain cleaner would clean good 
No. 1 or 2 wheat did not mean that 
the wheat must be in good condition 
for cleaning. J. L. Owens Co. v. 
O’ Keeffe, 141 Minn. 275, 170 NW 204, 
174 NW 224. 


[b] Size of bales in baler.—Where 
a hay press, designed to make bales 
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machine, is not a warranty that it will do the work 


as some other machine.7®° <A war- 


ranty that a machine is in working order is not mere- 
ly a warranty that the machine will operate but that 
it will do the work it is intended to do in a proper 
The warranty of a machine relates to its 
performance and not to its effect on the building in 
which it is housed.** 
chines in a complete unit, under a warranty of work- 
manship and material, the seller is entitled to a rea- 


Where there are several ma- 


of a certain size, was sold under a 
warranty that it would work satis- 
factorily, the fact that it did not work 
satisfactorily in making bales of a 
larger size was not a breach of the 
warranty. Auto-Fedan Hay Press Co. 
v. Ward, 89 Kan. 218, 131 P 595, 50 
LRANS 783. 

[ec] Plowing conditions.—A repre- 
sentation that a tractor would pull 
two 14-inch plows was not breached, 
when it would pull two plows under 
all reasonable conditions, even though 
it failed to pull them readily, when 
the field was covered with ice and 

water or when the gasoline tank con- 
tained water. Peninsula Motor Co. 
v. Daggett, 126 Wash. 275, 218 P 253. 


[d] Operation of dredger.— Where 
a ditcher was warranted to be well 
constructed and of good material, 
and with proper use and management 
to do more and better work than any 
machine of its class, the warranty 
extended only to the character of the 
machine, and did not cover unsatis- 
factory work caused by operation by 
buyer’s unskilled employés. Hale vy. 
yan ey ete:y Co. 24 (OKI Sts a £03 


[e] Improper ground for dredge. 
—Where a manufacturer of a dredge 
according to specifications showed 
that the winding gear and cutter on 
the dredge delivered were suitable 
for the work specified in the con- 
tract and that changes therein were 
made in an effort to operate the 
dredge in ground not contemplated 
by the contract, the changes did not 
defeat a recovery of the price. Unit- 
ed Iron Works vy. Outer Harbor Dock 
& Wharf .Co.,- 168) Calie81, 141 (Ps one 


[f] Brickwork removed for oil 
burner.—Fire cracks in a boiler did 
not constitute a breach of contract 
of sale and guaranty of the oil burn- 
er, “to operate in a satisfactory man- 
ner’ where due to the removal of 
protecting brickwork of the _ boiler. 
M. F. Marx Mfg. Co. v. Beha Laun- 
dry Co., 224 Ky. 268, 6 SW (2d) 245. 


73. See case infra this note. 


[a] Warranty of engine and not 
batteries.—In a contract of sale, the 
statement that the guaranty of the 
engine sold was good for six months, 
but did not apply to batteries, was 
held to merely exclude the applica- 
tion of the six-months guaranty from 
applying to the batteries, and not to 
authorize the seller to install differ- 
ent batteries from those which he 
contracted to sell. Fountain v. Ha- 


gan Gas Engine, etc., Co., 140 Ga. 70, 
78 SH 423 
74. Canadian Fairbanks Co. v. 


Thompson, 4 Sask. L. 475. 


Warranty of whole as warranty of 
part see supra § 700. 


75. Davis Calyx Drill Co. v. Mal- 
lory, 187 Fed. 332, 69 CCA 662, 69 
LRA 973. 

76. Leggoe v. Mayer, 2 Pa. Super. 
529; Sager v. Manitoba Windmill, 
etes, Co. aSask. ies bis (Canadian 


Fairbanks Co. v. Thompson, 4 Sask. 
476. 

77. Alderson v. General Electric 
Co., 210 Bed. 775, 127 CCA 325. 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


Pi 


_+ 
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sonable time in which to adjust such machinery and 


have it working properly.’ 
Warranty to replace parts. 


defects are not remedial thereby.’ 


ment to remedy defects the seller is of course liable 
for the cost of the repairs,** and is not entitled to re- 
cover for the material used,** but such a warranty 
does not cover the labor in replacement.*® 
the seller replaces a defective part of a machine, he 
is, in the absence of a contrary contractual stipu- 
lation, entitled to the defective part.’® 
to replace parts breaking in normal service does not 
cover naturally-worn parts,’ or defective parts.*® 
A failure to replace defective parts is not excused 


by a strike at the seller’s plant.’® 


78. Higgins v. Dean Gas Engine, 
ete., Co., 140 Ky. 44, 130 SW 800. 

79. See cases infra this note. 

[a] Liability limited to breakage. 


—A stipulation in a contract of sale 
of machinery that the machinery is 
warranted to be well made and of 
good materials, and that parts break- 
ing within a year-from delivery be- 
cause of defects shall be replaced 
free, refers to the breaking of parts 
within a year from delivery and lim- 
its the seller’s liability to the repair- 
ing of the breakages. Caples v. Port 


Huron Engine, etc., Co., 61 Tex. Civ. 
A.. 646, 181 SW 303 
[b] Burned-out bearings.—Bear- 


ings burning, so as to be defective, 
is a ‘break’ within a covenant of 
the seller of an auto to replace parts 
which “break’’ because of defective 
material or workmanship. American 
Locomotive Co. v. National Wholesale 
Grocery Co., Inc., 226 Mass. 314, 115 
NH, 4040 RATIITD 1125. 


80. Masters v. Hultin, 158 Wash. 
204, 290 P 690. 


81. Gullett Gin Co. v. Varnado 
Gin Co., 10 La. A. 158, 120 S 240. 
82. Gullett Gin Co. v. Varnado Gin 


Co., supra. 

Sc. /Thomas- China (Coz _v. .C... W., 
Raymond Co., 135 Fed. 25, 67 CCA 
629; Raynor v. Bryant, 43 Kan. 492, 
23 P 601; Watson v. Beckett, 2 Kan. 
ALe282; 43 IP e787. 


84. Gullett Gin Co. v. Varnado Gin 
Co., 10 La. A. 158, 120 S 240. 


85. Scott v. Industrial Finance 
Corp.; (Tex. Civ. A.) 265 SW 181. 


86. Gullett Gin Co. v. Varnado Gin 
@orw 10° Lia, A. 158, £20 S-240; 


87. Fairbanks v. Baskett, 
Bea O) LLeo.W LIT. 


98 Mo. 
Barry v. Ameri- 


can Locomotive Auto. Co., 119 NYS 
237. 

88. Barry v. American Locomotive 
Auto. Co., supra. 

89. Puget Sound Iron, etce., Works 


v. Clemmons,’'32 Wash. 36, 72 P 465. 


90. American Locomotive Co. v. 
National Wholesale Grocery Co., 226 


oe 314, 115 NE 404, LRA1917D 
125. 
91. Gullett Gin Co. v. Varnado Gin 


Co., 10 La. A. 158, 120 S 240. 


92. Halla v. Ingalls, 176 Minn. 232, 
222 NW 920. 

93. Motor vehicle see Motor Vehi- 
cles § 320 et seq. 

94. Yellow Jacket Min. Co. v. 
Tegarden, 104 Ark. 573, 149 SW 518; 
Skoog v. Mayer. Bros. Go., 122 Minn. 
209, 142 NW 193; Cosgrove v. Ben- 
nett, 32 Minn. 371, 20 NW 359; Cha- 
Mees. v. Dobson, 78 N. Y. 82, 34 AmR 
5 


There may be a war- 
ranty to cover defects by replacements of parts,‘® 
and by remedying the defects the seller may satisfy 
the warranty,*° if done without being detrimental to 
the operation of the machine,®! but not where the 
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another part.°° 


Where 


ment.°?? 


Under an agree- 
fect.°* 


Where 


A eontract 


capacity.°7 


It is immaterial | chine may cover 


[a] Capacity defined.—“The word 
‘capacity’ has many meanings. It 
means size, space, or compass. It 


means power or force. It means in- 
tellectual capability, both to receive 
and to perform. But its primary sig- 
nificance is passive. It is the ability 
to receive. Its secondary meaning 
is active. It is the ability to do or 
to resist. ... The seating capacity 
of a hall is its size, its ability to per- 
mit people to be seated within it. 


The capacity of a dynamo electric 
machine is its ability to produce 
power.” Reynolds v. General Elec- 
tric Co., 141 Fed. 551, 554. 

[b] Dredge.—A written contract 
for the sale of a boat dredge as con- 
strued contained a warranty of the 
capacity of the dredge where the sell- 
er was to furnish an expert to show 
that it would dig a certain amount of 
earth per day. Skoog v. Mayer Bros. 
Co., 122 Minn. 209, 142 NW 193. 


[ec] Warranty that engine will run 
separator satisfactorily means that 
it will run the separator to full ca- 
pacity. Boyce y. Jolly, 14 Sask. L. 
16. 


{[d] Steam jacketed kettle.—The 
words “‘to be tested to 100 pounds,” 
as used in a contract of sale of a 
steam jacketed iron kettle, meant 
only that the kettle should prior to 
delivery successfully stand a test of 
100 pounds. Sigmund Ullman Co. v. 
J. L. Mott Iron Works, 187 App. Div. 
CII UT BeNNeS 099 5 

[e] Capacity of pump.—A _ con- 
tractor to install a pumping outfit, 
who warrants that the outfit will give 
the owner a specified number of gal- 
lons of water per minute, does not 
warrant the capacity of the well of 
the owner, although the contractor 
sent his agent to the premises before 
the outfit was installed; and, to show 
a breach of contract, the owner must 
prove that the outfit was not as war- 
ranted, and the mere fact that he 
did not get the specified quantity per 
minute does not show a breach, in the 
absence of evidence of the capacity 


of the well. FairbankS v. MacElhin- 
ny, 131 NYS 585. 
[f] Radio reception.—The _ seller 


of a radio on the understanding that 
it would receive from out-of-town 
stations cannot recover when capable 
only of local activity. Diamond Mu- 
sic Co. v. Lamazon, 5 La, A. 113. 


{[g] Warranty of workmanship 
and that hose will stand a pressure 
of four hundred pounds to the square 
ineh is not a warranty against dam- 
age to the article by acid or injury. 
Board of Fire Comrs. v. Ahrens, etc., 
Mfg. Co., Inc., 7 La. A. (Orleans) 463. 

[h] Measure of net power.—In 
the absence of representation by the 
seller or of notice to him of net pow- 
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whether the break is due to a defect in that part or 


The purchaser is not liable for re- 


fusing to help reload the defective part for ship- 


the manufacturer makes good de- 


fects in an article sold by a retailer, the retailer may 
have the advantage thereof.®” 


[§ 741] bb. Warranty of Capacity and Perform- 
ance.°? A stipulation that a machine is of a certain 
capacity has been held to be a warranty to that ef- 
Also, a representation by the manufacturer, 
who knows of the needs of the buyer, as to the ca- 
pacity has been held to be a warranty.®® 
ment by the seller that the machine can be worked to 
a certain capacity above the rated capacity is not 
a warranty above such a rated capacity.°® 
machine is built according to specifications, although 
of a named capacity, there is no warranty of such 
A warranty of the capacity of a ma- 


A state- 


Tit ay 


another machine furnished by the 


er required by the buyer, the war- 
ranty in a sale of an engine, ‘‘Horse 
power developed at 275 R. P. M. 150 
actual H. P.,” is of gross power, and 
not of net power, when geared to 
machinery. Winnemucca Water, etc.} 
Co. v. Model Gas Engine Works, 179 
Ind. 542, 101 NE 1007. 


[i] Turbine generator.—Guaranty 
of the apparatus and equipment of a 
turbine generator ‘‘to be of the full 
capacity, efficiency, and other quali- 
fications stated in the attached spec- 


ifications, and agrees to correct any 
defects which may develop within 
one year,’ guaranteed the machine to 


comply with the specifications, and 
was not merely an agreement to re- 
place defective parts. Merkle-Hines 
Mach. Co. v. Gaynor, 185 Iowa 210, 
170 NW 381. 


95. El Paso, etc., R. Co. v. Eichel, 
(Tex. Civ. A.) 130 SW 922. 

96. Aultman, etc., Mach. Co. v. 
Springer, 153, Tl” As 261, 

[a] Capacity of boiler.—A _ con- 


tract for a boiler “to be allowed 130 
pounds of steam working pressure 
by United States inspectors’ does 
not call for one warranted to produce 
and maintain one hundred and thirty 
pounds working pressure but merely 
that it will sustain such pressure. 
Milwaukee Boiler Co. v. Duncan, 87 
Wis. 120, 58 NW 232, 41 AmSR 88. 


[b] Steam boiler.—Where the sell- 
er sold the buyer “‘two 200 H. P. Ca- 
hall Horizontal Cross Drum Boilers,” 
and guaranteed ‘that these boilers can 
be worked constantly up to 300 H. P. 
each without the slightest injury to 
any of their parts and that every de- 
tail of the boiler shall meet with the 
approval of the Hartford Steam Boil- 
er Inspection and Insurance Com- 
pany,’ that did not guarantee the 
capacity of the boilers. Aultman, 


etc., Mach. Co. vy. Springer, 153 Il. 
A. 261. 

97. See cases infra this note. 

[a] Coal bunker.—Where a ‘400- 
ton Home type coal washer’ with 
“capacity of 400 tons per day” was 


built locally according to specifica- 
tions of the buyer, there was no war- 
ranty that it would handle four hun- 
dred tons per day when constructed. 
Caldwell v. Coast Coal Co., 58 Wash. 
461, 108 P 1075. 


[b] Forced draft fans.—Where a 
motor-driven fan had the maximum 
capacity called for by the buyer's 
specifications, the fact that it would 
not permit operation of three boilers, 
the size of which was not stated in 
the specifications, did not establish a 
breach of warranty, since the sellers 
were justified in assuming that the 
engineer who had prepared the speci- 
fications had calculated that a fan of 
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seller where the machines form a unit.°& A warran- 
ty of a machine extends only to the capacity of the 
machine when operated by the power for which it is 
designed, although attachments are supplied for use 
with another power in case of failure of the first.°® 
Generally a warranty of a machine presupposes that 
it shall be operated under proper conditions suitable 
to its use, and that the specification of conditions 
under which the machine was to be used will be ad- 
hered to.2, A breach of warranty will not be excused 
because the conditions were not favorable if the 
seller did not specify in the agreement the conditions 
under which the machine was to be set up and oper- 
ated.* So, too, a warranty of the condition or ¢a- 
pacity of a machine is broken, although it tempo- 
rarily fulfills the requirements if it gets out of order 
from time to time, or under proper management does 
not ordinarily turn out the stipulated quantity of 
work,* although it is held that a warranty of the 
rate of production of a machine is not a warranty 
for any fixed length of time® yet where an indefinite 
amount is stipulated, if the machine fulfills the min- 
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imum requirement the warranty is satisfied. The 
capacity may be warranted in general terms rather 
than in a fixed number of standard units.’ Where 
the machine and power are supplied and the buyer 
is told that they will run and do good work, there is 
a warranty that the machine will operate on such 
power.’ Where the seller built 2 machine to be used 
with the buyer’s power the machine must work satis- 
factorily with such a power supply.?® 


Implied warranties. It is held that there is an im- 
pled warranty that a machine will perform its func- 
tions to its full capacity,'® but caution is used in 
implying a warranty of capacity or performance un- 
der special conditions.‘ Where a machine is pur- 
chased by name and selected by the buyer there is 
no implied warranty of capacity.** 


[§ 742] (£) Seeds and Nursery Stock. In accord- 
ance with the rules as to implied warranties of qual- 
ity and fitness generallyt® on a sale of seeds there is 
an imphed warranty that the seeds are fit to sow and 
will germinate if properly planted,1* and of the kind 


the maximum capacity stated would 
‘operate the three boilers. Bayley 
Mfg. Co. v. Bowers, 178 Wis. 180, 188 
NW 481. 

98. See case infra this note. 


[a] Bottle-making machine and 
feeder.—If the seller agreed in writ- 
ing to furnish a certain bottle-mak- 
ing machine of a certain capacity 
which “has a maximum working 
speed of 20 [bottles] per minute 

. arranged for operation’ in con- 
junction with” a certain feeding ma- 
chine, he stipulated that the bottle- 
making machine and the feeder were 
together a working unit to produce 
the commodity desired, and recog- 
nized that fact after the installation 
of the first feeder and when satisfac- 
tory results were not obtained by in- 
stalling another feeder. Wolverine 
Glass ‘Co. v. Miller, 279 Pa. 138, 123 
A 672. 


99. Whittier Mach. Co. v. Graf- 
fam, 156 Mass. 415, 31 NE 485. 


1. U. S.—Mack v. Sloteman, 
Fed. 109. 


Cal.—United Iron Works v. Outer 
Harbor Dock, ete., €o., 168 Cal. 81, 
P41 P17. 

Md.—Kernan vy. Crook, 100 Md. 210, 
59 A 753. 

Mo.—Tower v. Pauley, 
287. 

N. Y.—Howard v. American Mfg. 
Co., 15 Misc. 4, 36 NYS 430 [aff 162 
IN: YY, 347, 56 NE 986]; Bierman v. 
City Mills Co., 10 Mise. 140, 30 NYS 
929 [rev on other grounds in 151 N. 
Y. 482, 45 NE 856, 56 AmSR 635, 37 
LRA 799]. 


Wis.—Fisk v. Tank, 12 Wis. 276, 78 


21 


76 Mo. A. 


AmD 737. 
[a] Changing opening of rock 
crusher.—As respects an _ implied 


warranty of capacity, a change by 
the manufacturer’s mechanic of the 
opening of a rock crusher did not al- 
ter the parties’ rights and liabilities 
on the implied warranty. Russell 
Grader Mfg. Co. v. Budden, 197 Wis. 
615, 222 NW 788. 


2. Ivey-Dale-Owen Co. v. Worth- 
ington Co., 29 F. (2d) 280; Mack v. 
Sloteman, 21 Fed. 109; Exhaust Ven- 
tilator Co. v. Chicago, étc., R. Co., 
66 Wis. 218, 28 NW 343, 57 AmR 25 TT. 


[a] Fuel economy at certain load. 
_—A warranty that stationary engines 
will develop rated horse power on a 
‘fixed fuel consumption is not a war- 
ranty of the fuel economy of the en- 
gines when carrying any less load 


than required to develop their rated 
horse power; it appearing that such 
engines will not run with the same 
fuel economy at an under load as 
at the rated load. Ames v. Norwich 


Lightie Con) 122—App: -Div.-yekoyy L0G 
NYS 952. 

3. Creamery Package Mfg. Co. v. 
Benton County Creamery Co., 120 


Iowa 584, 95 NW 188. 


4. Cosgrove y. Bennett, 32 Minn. 
371, 20 NW 359; Pritchard v. Fox, 49 
N. Cc. 140; Minnesota Thresher Mfg. 
Co. v. Hanson, 3 N. D. 81, 54 NW $11. 


5. Hazlehurst Compress, etc., Co. 
v. Boomer, etc., Compress Co., 48 Fed. 
803, 1 CCA 102. 


[a] Refrigerating plant.—A man- 
ufacturer was held, under the state 
of facts, bound only to supply a plant 
eapable of preserving fish for treat- 
ment for a reasonable length of time, 
the period therefor not having been 
included in the specification. Mar- 
quez v. Abarea, 28 Porto Rico 320. 


[b] Melting pots.—Where melting 
pots used in glass making are war- 
ranted to withstand a temperature 
of from one thousand eight hundred 
to two thousand seven hundred de- 
grees there is no breach if the pots 
melt at a temperature of from two 
thousand to two thousand four hun- 
dred degrees. Stackfleth v. Demuth 
Glass Mfg. Co., 25 Misc. 482, 54 NYS 
989. 

6. See case infra this note. 

[a] Refrigerator.—A refrigerator 
sold to preserve six hundred to eight 
hundred pounds of fish fulfills the 
warranty if it preserves the lesser 
amount, six hundred pounds. Mar- 
quez v. Abarea, 28 Porto Rico 320. 


7. See Iroquois Furnace Co. v. Wil- 
kin Mfg. Co., 181 Ill. 582, 54 NE 987 
[rev (ite A. 59] (holding that a war- 
ranty that certain engines, built ac- 
cording to certain specifications, shall 
be equal or superior to any engine 
on the market, includes all other en- 
gines whether ‘of the same specifica- 
tions with the engines in question or 
not). 

[a] By comparison.—In an action 
on a warranty guaranteeing that an 
engine sold was capable, with proper 
management, of doing aS much as 
other engines of like size and propor- 
tions, it was error to submit the ques- 
tion of a breach thereof to the jury 
on evidence as to the ability of the 
engine to maintain fifteen horse pow- 
er, its rated power, and to run a 


threshing outfit requiring that power, 
as the warranty was not as to horse 
power, but was as to its ability to do 
as much as other engines generally 
of like size and proportions. Trapp v. 
As Birdsall Co., 109 Wis. 543, 85 NW 
8 Aultman-Taylor Mach. Co. v. 
Ridenour, 96 Iowa 638, 65 NW 980. 


9. Mianus Motor Works vy. Vol- 
lans, 83 Wash. 680, 145 P 997. 


10. HEmerson-Brantingham Impl. 
Co. v. England, (Mo. A.) 186 SW 1181. 
11. The E 270, 16 F. (2d) 1005. 

12. Phoenix Sprinkler, ete., Co. v. 
Owen-Ames-Kimball Co., 217 Mich. 
156, 185 NW 700; Fox ‘v. 
Wis. 333, 178 NW 467, 179 NW 1. 

13. See supra §§ 716-732. 

14. Ark.—Elder Grocery Co. v. Ap- 
plegate, 151 Ark. 565, 237 SW 92. 

Ida.—Tomita v. Johnson, 49 Ida. 
643, 290 P 395. 

Kan.—Shaw v. Smith, 45 Kan. 334, 
25 P 886, 11 LRA 681. 


La.—Rapides Grocery Co. v. Clop- 
ton, 171 La. 632, 125 S 325; Hender- 
son v. Leona Rice Milling Co., 160 
La. 597,107 S 459. 

Md.—Robinson v. Barteldes Seed 
Co., 189 Md. 486, 115 A 757. 

Minn.—Shatto v. Abernethy, 
Minn. 538, 29 NW 325. 


Mo.—Cline v. Mock, 150 Mo. A. 431, 
131 SW 710; Johnson vy. Sproull, 50 
Mo. A. 121. - 

N. Y.—White v. Miller, 71 N. Y. 118, 
af AmR 13; Gubner v. Vick, 6 NYSt 
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S.-C: ‘ 4 1D 
Co., 100 S. C. 389, 84 SE 880. 


S. D.—Totten v. Stevenson, 29 S. D. 
71, 1385 NW 715. 


Tenn.—Simpkins v. ‘Moorehead, 7 
Tenn. Civ. A. 559. 


Tex.—Smith Bros. Grain Co. vy. 
Windsor, (Commn. A.) 242 SW 350 
Laff (Civ. A.) 255 SW 158]; Davis v. 
Geen Seed Farms, (Civ. A.) °255 
SW 655. 


Wash.—Wapato Fruit, ete., Co. v. 
Denham, 126 Wash. 676, 219 P 30. 


[a] “Rust proof oats” seed.—On 
a sale of “rust proof oats” by sample 
to a farmer, there is no implied war- 
ranty that they are reasonably fit for 
immediate planting. Gachet v. War- 
ren, 72 Ala. 288; Pinder v. Button, 7 
L. TD. Rep. N. So 269. 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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and variety offered,!® except in case of a well ac- 
cepted custom to the contrary among sellers of 
seeds.t® The facts may be such as to repel this im- 
plication,” as, for example, where the seller said he 
knew nothing about the seed except what he had 
been informed by others.‘® It has been held that 
there is no implied warranty that the seed will ger- 
minate or is fit for the intended purpose where seed 
is ordered from a dealer by a certain trade name.® 
To take seed “just as it is without cleaning” does not 
relieve the seller from an implied warranty of the fit- 
ness for seed.*° If the sale is by the producer there 
is an implied warranty that the seed is free from 
latent defects arising from the mode of eultivation,”+ 
or harvesting and storing”? and reasonably free from 
foreign matter,?° or other seed.?4 Representations 
may constitute an express warranty,?° as, for exam- 
ple, in the case of a statement of the germination 
test of seed,?® or as to variety.27 


Conditions for growth. There is no breach of such 
warranties where the failure to grow is due to ab- 
normal conditions for the growth of the seed.?8 


_ Nursery stock. In the sale of nursery stock there 
is an implied warranty that it is of the variety or- 


{b] Pumpkin for canning.—A can- [b] Special 
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purpose.—W here 
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dered?® and suitable for the purpose for which the 
buyer purchases it®® and that the stock is sound, 
healthy, and vigorous*! and free from defects arising 
from negligent cultivation or handling*? and will 
grow.®® “To be delivered in good condition” means 
good quality, externally and internally, in the case 
of trees.°4 


Effect of Pure Seed Law. A “pure seed law” stat- 
ute has been held to be regulatory and penal and not 
to create a new rule of civil liability in case of the 
breach of an express or implied warranty in the sale 
of seeds,®° but it has also been held that there is no 
implied warranty as to freedom of seed from foreign 
material since the Pure Seed Law is a substitute for 
such,?® 


‘[§ 743] (g) Fertilizers. The rules applicable to 
warranties of quality and fitness in sales generally®’ 
apply to sales of fertilizer.2 On a sale of fertilizer, 
while there is an implied warranty that the article 
is reasonably suitable for the purpose for which it 
is purchased,*® there is no warranty that it is adapt- 
ed to use on all kinds of land,*° or to any particular 
method of application,*! or that it will produce as 


a[v. Lum, 75 Wash. 135, 134 P 819, 49 


ning company contracting to pur- 
chase pumpkins raised on a tract of 
land, and to furnish the seed therefor 
at its own cost, must furnish seed to 
produce the kind of pumpkins suit- 
able for canning purposes, and it is 
liable for the damages sustained in 
consequence of furnishing other seed, 
whether it exercised due care in pro- 
curing the proper seed or not. Bliz- 
zard v. Growers’ Canning Co., 152 
Iowa 257, 132 NW 66. 


[c] Sale by dealer.—Where, in 
pursuance of a contract to furnish 
a car of “fancy clip’t seed oats,” the 
seller, who was merely a middleman, 
furnished a car of oats of that general 
description, the fact that there was 
a latent defect in the oats which pre- 
vented their germinating, of which 
the seller had no knowledge, did not 
render him liable to the buyer on an 
implied warranty. Coleman v. Simp- 
son, 158 App. Div. 461, 143 NYS 587. 


[ad] Under Uniform Sales Act the 
rule is the same. Baumgartner v. 
Glesener, 171 Minn. 289, 214 NW 27: 
Ward v. Valker, 44 N. D. 598, 176 NW 
129. 


15. Ala.—Winter-Loeb Grocery Co. 
v. Boykin, 203 Ala. 187, 82 A 437. 


Cal.—Lehner v. Germain Seed, etc., 
Co., 193 Cal. 782, 222 P 834; Miller 
v. Germain Seed, etce., Co., 193 Cal. 62, 
O22) ey SW, woo, AR 1215s) Raith Vv; 
Southwest Warehouse Co., 158 Cal. 54, 
109 P 839. 

N. Y.—Depew v. Peck Hardware 
Cou, 1972N. YY. 528; 19.0) NE 11538; Vian 
Wyck v. Allen, 69 N. Y. 61, 25 AmR 
136 [aff 6 Daly 376]; Passinger v. 
Thorburn, 34 N. Y. 634, 90 AmD 753; 
Gubner v. Vick, 6 NYSt 4. 

Okl.—Manglesdorf Seed Co. v. Wil- 
liams, 118 Okl. 258, 247 P 413; Man- 
glesdorf Seed Co. v. Busby, 118 Okl. 
255, 247 P 410. 

Tex.—American Warehouse Co. v. 
Ray, (Civ. A.) 150 SW 763. 

Wash.—Wapato Fruit, etc.,-Co. v. 
Denman, 126 Wash. 676, 219 P 30. 

Wis.—Ross v. Northrup, 156 Wis. 
327, 144 NW 1124. 

[a] » “Sonora wheat.’”—That “Sono- 
ra wheat” belonged to the general 
class known as “club wheat’ did not 
authorize a seller to fill an order for 
Sonora seed wheat with any club 
wheat. Brock v. Newmark Grain Co., 
64 Cal. A. 577, 222 P 195. 


seed grower sells seed peas to a mar- 
ket gardener in compliance with his 
request for the earliest peas, there is 
an implied warranty that the peas 
are of such character. Landreth v. 
Wyckoff, 67 App. Div. 145, 73 NYS 
388. 

{c] Rule held not applicable to 
seeds sold by a seedsSman who pur- 
chased from_ others. Calhoon  v. 
Brinker, 5 OhNPNS 122. 


§ Sales of seed by variety see supra 
(ese 


16. Miller v. Germain Seed, etc., 
Co., 193 Cal. 62, 222 P 817, 32 ALR 
I2152 


17. Yandell v. Anderson & Spil- 
man, 163 Ky. 702, 174 SW 481. 


18. Yandell v. Anderson, supra. 


19. Gardner v. Winter, 117 Ky: 
382, 78 SW 1438, 25 KyL 1472, 68 LRA 
647. 


20. Prentice v. Fargo, 538 App. Div. 
608, 65 NYS 1114. 


"21. White v. Miller, 71 N. Y. 118, 
27 AmR 13; Landreth v. Wyckoff, 67 
App. Div. 145, 73 NYS 388; Prentice 
v. Fargo, 53 App. Div. 608, 65 NYS 
1114 [aff 173 N. Y. 593 mem, 65 NE 
1121 mem]. 


22. Prentice v. Fargo, supra. 
23. Bell v. Mills, 78 App. Div. 42, 
80 NYS 34; Nargang v. Kirby, 4 Sask. 


L. 306 (flax seed). 


24. Winter-Loeb Grocery Co. v. 
Boykin, 203 Ala. 187, 82 S 437. 


[a] No warranty of purity.—Gen- 
uine “Saskatchewan Fife’ wheat does 
not mean pure. Shatto v. Abernethy, 
35 Minn. 538, 29 NW 325. 


25. See cases infra notes 26, 27. 
26. Robinson v. Barteldes Seed 
Co., 1389 Md. 486, 115 A 757; Baum- 


gartner v. Glesener, 171 Minn. 289, 
214 NW 27. 
27. Wolcott v. Mount, 36 N. J. L. 


262, 13 AmR 438. 


28. Western Soil Bacteria Co. v. 
O’Brien, 49 Cal. A. 707, 194 P 72. 


29. Grisinger v. Hubbard, 21 Ida. 
469, 122 P °853, AnnCast913E ‘87; 
Whipple v. Brown Bros. Co., 170 App. 
Div. 531, 156 NYS 68 [aff 225 N. Y. 237, 
121 NE 748]; Kelly v. Lum, 75 Wash. 
185, 134 P 819, 49 LRANS 1151. 


30. Grisinger v. Hubbard, 21 Ida. 
469, 122 P 858, AnnCas19138EH 87; Kelly 


LRANS 1151. 


31. Kitchin v. Oregon Nursery Co., 
65 Or. 20, 130 P 468, 1133. 


32. Kelly v. Lum, 75 Wash. 135, 
134 P 819, 49 LRANS 1151. 


- 33. Kelly v. Lum, supra. 


34. Wellington v. Fraser, 19 Ont. 
L. 88, 14 OntWR 291. 


35. Manglesdorf Seed Co. v. Wil- 
liams, 118 Okl, 258, 247 P 413; Man- 
glesdorf Seed Co. v. Busby, 118 Okl. 
255, 247 P 410. 


36. Duncan y. Dean, 205 Ky. 470, 
266 SW 20. 


37. See supra §§ 716-732. 
38. See cases infra this section. 
39. Barry v. Usry, 70 Ga. 711; Wil- 


cox v. Hall, 53 Ga. 635; 
Gunby, 52 Ga. 504; 
49 Ga. 620; Boit v. Willams, 47 Ga. 
620; Radcliff v. Gunby, 46 Ga. 464; 
Walters v. Croasdale, 43 Ga. 204; <Al- 
len v., Floyd, 33 Ga. A, .531,) 126 SE 
878; Swift v. Aydlett, 192 N. C. 330, 
135 SE 141; Patterson v. Orangeburg 
HMertilizer Co., 117,S.. C: 140,103) SE 
401. But see Farrow v. Andrews, 69 
Ala. 96 (holding that this rule does 
not apply to sales by others than 
manufacturers). 


[a] Content of harmful matter.— 
The fact that the buyer who counter- 
claimed for injury to his crops be- 
cause of borax in the fertilizer, knew 
that the fertilizer had Trona potash 
in it did not show that he knew of and 
took the risk of the presence in the 
fertilizer of: borax although Trona 
potash does contain borax, so as to 
preclude the claim that the buyer 
trusted to the skill and judgment of 
the manufacturer to supply an article 
reasonably fit for the purpose intend- 
ed, especially where defendant alleged 
that there were other substances be- 
sides borax damaging to plant life 
in the fertilizer. Willcox v. Brazzell, 
123 S. C. 498, 117 SE 2038. 


40. Wilcox v. Hall, 53 Ga. 635; Boit 
v. Williams, 47 Ga. 620. 


41. See cases infra this section. 


[a] Use in drills—tIn a sale of 
fertilizer there was no implied war- 
ranty that the fertilizer could be 
spread through the use of drills, but 
only that it would fertilize. Kaplan 
v. American Cotton Oil Co., 12 F,-€2d) 
969. 


Gammell v. 
Sims v. Howell, 
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good results as another fertilizer.4? A representa- 
tion that a fertilizer was as good as any,*® or that 
it was of a high grade especially suitable for a cer- 
tain crop,** has been held to amount to a warranty 
of its fitness. If a specific kind of fertilizer is or- 
dered by name*® or of a certain analysis*® there is 
no implied warranty of its fitness, but only that it 
is the kind of fertilizer designated.. In the sale of a 
natural product as fertilizer, a small variation may 
be allowed from the analysis stated in the contract.** 
There is no implied warranty of freedom from a ma- 
terial not known to be harmful at the time of the 
sale although discovered to be harmful later.*® 


Original package. It has been held that there is 
no implied warranty of quality or fitness on the part 
of a retailer who sells fertilizer in the original pack- 
ages.*° 

Compliance with statute. Sellers of fertilizer have 
been held to have warranted a compliance with a 
statute in that the analysis appearing on the bags 
was true.°° 


[§ 744] (h) Fuel. In conformity with the rules 
applied to sales generally in warranties of fitness or 
quality,®+ an implied warranty of fitness for a par- 
ticular purpose arises in the case of some sales of 
fuel,°? as, for example, for purposes of sale for do- 
mestic purposes;°* but there is no implied warranty 
of purity.°* There is no implied warranty of fitness 
for the buyer’s purposes where a specific brand of 


42. 273, 3 P 889. 
43. [c] For 


Rasin v. Conley, 58 Md. 59. 
Swift v. Meekins, 179 N. C. 173, 
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fuel is ordered.5®5 There is held to be no implied 
warranty against latent defects in a sale of fuel oil 
by a seller who purchased from a reliable dealer.*® 


[§ 745] (i) Raw Material and Refuse. The rules 
applicable to warranties of quality and fitness in 
sales generally®* apply, of course, in the sale of raw 
material to manufacturers.°® If raw material is 
adulterated, whether or not by the seller, the war- 
ranty that such raw material is not adulterated is 
broken.°? 


Refuse. Where refuse material, resulting from 
the manufacture of articles, is sold, there is no im- 
plied warranty that it is a merchantable article.®° 
There is no implied warranty of fitness of old iron 
where the buyer is better able to judge than the 
seller.+ Representations by the seller on a sale of 
refuse may amount to a warranty,°” as, for example, 
a statement that the refuse contains no water,®°? or 
a limited amount of foreign matter,®°* or as being 
“oood clean” busheling serap.°® 


[§ 746] (j) Building Material. In conformity 
with the rules applicable to warranties of quality in 
sales generally®® it is held that there is an implied 
warranty of fitness in the case of building materi- 
al,°7 as, for example, in the case of lumber,®® ¢e- 
ment,°® building tile,7° stone,*t patented building 
material,"* paint,’* roofing,’* roofing paint,7® or silo 
staves.7® 


Chicago v. Procter, etc., Co., 


manufacturing (2d) 286. 


102 SE 138. 


44. Tomlinson vy. Morgan, 
C2551, 82: SH 953. 


45. Rasin v. Conley, 58 Md. 59; 
Walker v. Pue, 57 Md. 155; G. Ober, 
etc., Co. v. Blalock, 40 S. C. 31, 18 SE 
264; Mason v. Chappell, 15 Gratt. (56 
Va.) 572. 


46. Bowker Fertilizer Co. v. Wall- 
ingford, 119 Me. 299, 111 A 329; Swift 
v. Etheridge, 190 N. C. 162, 129 SE 


166 N. 


453. 

47. Markey v. Brunson, 271 Fed. 
947. 

48. See case infra this note. 

[a] Borax.—There was no implied 


warranty that muriate of potash con- 
taining borax, sold to a fertilizer com- 
pany, would be suitable for the man- 
ufacture of fertilizer, where, at the 
time of the sale, it was not known 
that borax would harm crops. Hub- 
bard Fertilizer Co. v. American Trona 
Corp., 142 Md. 246, 120 A 522. 


49. McMurray v. Vaughn’s Seed 
Store, 117 Oh. St. 236, 157 NE 567. 


50. Swift v. Aydlett, 192 N. C. 330, 
135 SE 141; Swift v. Etheridge, 190 
N. C. 162, 129 SE 453. 

51. See supra §§ 716-732. 

52. Sudduth v. Holloway, 212 Ala. 
24,101 S 733. 


[a] Under Uniform Sales Act the 
rule applies: (1) To a sale of coal. 
The St. S. Angelo Toso, 271 Fed. 245; 
Morris Run Coal Co. v. Carthage Sul- 
phite Pulp, etc., Co., 210 App. Div. 678, 
206 NYS 676 [aff 242 N. Y. 567, 152 
NE 430]. (2) To a sale of coke. 
Wright v. General Carbonic Co., 271 
Pa. 332, 114 A 517. 


Firewood, under statute, is 


purposes.—The sale of coal-dust, to 
be used in the manufacture of brick, 
with a warranty that it was free from 
soft coal-dust, accompanied with the 
information that, if mixed with soft 
dust, it would destroy the brick pro- 
posed to be manufactured, renders the 
seller liable for the injury to the brick 
sought to be manufactured, by the 
presence of such soft coal-dust. Mil- 
burn v. Belloni, 39 N. Y. 58, 100 AmD 
403, 6 Transcr. A. 343 [rev 34 Barb. 
607, 12 AbbPr 451, 22 HowPr 18]. 


53. Lampman-Werts Corp. v. Ol- 
neyville Coal, etce., Co., 49 R. I. 70, 
140 A 6. 


Bane Whitaker v. Eastwick, 75 Pa. 
9. 
55. Savannah vy. U. S. Fuel Corp., 


29 Ga. A. 573, 116 SE 218. 


56. Belcher v. Goff, 145 Va. 448, 
134 SE 588. 


57. See supra §§ 716-732. 


58. See cases infra this section. 
But see Howland Pulp Co. v. Jessup, 
etc., Paper Co., 26 Pa. Co. 159 (where 
in a sale of pulp as “85.3 per cent 
dry test,” which was not, there was 
held to be no warranty of quality). 


fa] Under Uniform Sales Act.— 
There was an implied warranty of 
quality: (1) Where high-speed steel 
was sold for use in making tools, 
as known to the seller. ~ Griffin v. 
Metal Product Co., 264 Pa. 254, 107 
A 713. (2) On a sale of material. 
Barrett Co. v. Panther Rubber Mfg. 
Co., 24 F. (2d) 329. 


59. Richmond v. Cretens, 175 Wis. 
297, 185 NW 247. 


60. Holden v. Clancy, 58 Barb. (N. 
jg) 519,05 


[b] } 61. Stevens v. Smith, 21 Vt. 90. 
not a manufactured article, the sale 5 
of which creates a warranty, that it 62. See cases infra notes 63-65. 
is reasonably fit for the purpose for 63. C. A. Wood Preserver Co. v. 
which it was ordered or intended to} Springfield Gas, etce., Co., (Mo. A.) 
be used. Correio v. Lynch, 65 Cal. 1243 SW 239. 


Lichtenstein v. Rabolinsky, 98 
. Div. 516, 90 NYS 247 [aff 184 
N. Y. 520, 76 NE 1099] 91 NYS 615. 


66. See supra §§ 716-732. 
67. See cases infra notes 68-76. 
68. Antrim Lumber Co. vy. Daly, 


(Mo. A.) 190 SW 971. 


[a] For building boat.—Where 
lumber is ordered for the _ specific 
purpose of building a boat, accept- 
ance of such order indicates the sell- 
er undertakes to furnish lumber fit 
for that purpose, and he impliedly 
warrants that he will do so. Antrim 


Lumber Co. v. Daly, (Mo. A.) 190 
SW 971. 
°69. Burgner-Bowman Lumber Co. 


v. MeCord-Kistler Mercantile Co., 114 
Kan. 10, 216 P 815, 35 ALR 242. 


70. Johnston Bros. Clay Works v. 
Hail, (lowa) 136 NW 671. 


[a] Tile grain bins.—A seller of 
tile for a grain bin, agreeing to fur- 
nish the design and detailed draw- 
ings for its construction was held to 
have impliedly warranted the fitness 
of the bins and design for the use 
intended. Maritime Trading Co. v. 
J. M. Preston Co., 20°F. (2d) 215: 


71. Tampa Shipbuilding, ete., Co. 
ye ee Constr, (Cov, 435 Ear caG) 
72. Berger Mfg. Co. v. Crites, 178 


Mo, A. 218, 165 SW 1163. 


W3. Missouri, Paint, ) etc. yCo-wsave 
Merck, 170 Ark. 1037, 282 SW 370; 
Davis Co, v. Casso, 5, lay Ave 5655 
American Paint Works v. Metairie 
Ridge Nursery Co., 1 La. A. 396; 
Arco Co, v. Garner, 143 Tenn. 262, 
227 SW 1025. 


74. Standard Paint Co. v. Vietor, 
120° Va. 595, 91 SE 752. 

75. Rice v. Friend Bros. Co:, 179 
Iowa 355, 161 NW 310, 146 NW 748. 


76. North Liberty Silo, etc., Co. 
Stee 83 Ind. A. 652, 149 NE 
452. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Specified material. There is no such implied war- 
ranty where the buyer selects an established grade of 
material’? or a known article.*® Where material is 
sold subject to certain tests, if the tests are satisfied 
there is. no warranty of fitness.7® 


Merchantability. It has been held in a sale of 
kiln-run brick, for no particular purpose, that there 
is no implied warranty of merchantability.*®° 


Express warranties. A warranty that lumber is 
“first quality’ covers proper seasoning to avoid 
shrinkage.§+ That “they are mighty good shingles, 
they are as good as you can get anywhere” consti- 
tutes a warranty as to the quality of the shingles 
sold..? A warranty that roofing will last for a cer- 
tain time requires a substantial roofing lasting for 
such time®* under ordinary wear.** A warranty of 
the durability of paint is impliedly conditioned upon 
its proper application to the building.*® 


[§ 747] b. Quantity.*8® The seller may expressly 
warrant the quantity of the subject matter of the 
sale.** If the quantity is warranted, although it is 
contemplated by the parties that the goods shall 
come from a designated source, the seller must fur- 
nish the quantity which he has undertaken to supply 
even though it is in excess of that arising from the 
contemplated source.*® Where a quantity of goods 

Amos v. Walter N. Kelley Co., 


(Wt 
240 Mich. 257, 215 NW 397; Chip- 
pewa Lumber, ete, Co. v. Howard, 


150 Ala. 122, 43 
60. 
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Subject matter of implied war- 
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of different grades is sold, there is no implied war- 
ranty as to the proportion to the whole number that 
any of the grades shall bear’? despite the assertion 
of a trade custom with reference to the matter.®°® 
A warranty of quantity is a warranty that the quan- 
tity will at least equal the minimum amount speci- 
fied;91 however, it has been intimated it is a war- 
ranty only against deficiency in quantity®? and not 
that a reasonable excess over the quantity called for 
by the contract will not be delivered.®* 


An express warranty of the correctness of weights 
does not relieve the seller of his obligation of sub- 
stantial compliance with the contract as to the 
amounts to be delivered.®* 


[§ 748] c. Warranty of Title and Freedom from 
Encumbrance**®*®—(1) Creation and Existence—(a) 
In General. By the early common-law rule no war- 
ranty of title was implied in a sale;®° but in later 
decisions it was recognized that the doctrine of cav- 
eat emptor did not make it incumbent on the vendee 
to inquire into the title,°” and that in the case of 
goods sold in open shop there was an implied war- 
ranty of title.°’ Except where the common-law rule 
still prevails®® the general rule both in England and 
this country is now well established that on a sale 
of goods there is an implied warranty of title, es- 


S 749, 124 AmSR Ala.—Edwards v. Beard, 211 Ala. 
251, 100 S 101; Consumers’ Coal, ete., 


Co. v. Yarbrough, 194 Ala. 482, 69 S 


Sea. Super. 423. ranty generally see supra § 702. eee Bate v. Cole, 176 Ala. 242, 57 S 
Sess Be eed 88. Papen y., Horgusen, | Bey N.o J. sii die? Willisarion W) came cal 
OU a ore 0 Oe anaes Fi sere 264 Pa, 403, | aid: S91: Ricks v, Dillahunty, § Port. 
Walker & Spinning, 79 Wash. 366, 107 ” 834, v. osser, a. , Beige pans v. Whitaker, 3 Stew. & 

140 P 381, LRA1915B 1131, AnnCas e aes 
1916A 948. 90. Krehl v. Mosser, supra. Ariz.—Old Pueblo Motors v. Abar- 
80. McDonald v. Acme Lumber ope v. Ferguson, 82 N. J.|ca, 288 P 666. 


Co., 216 Mich. 601, 185 NW 665. 


91, = Pop 
L. 566, 83 A 353. 


Ark.—McDonnell Motor Hauling Co. 
Morgan Constr. Co., 151 Ark. 262, . 
235 SW 998; Barnett v. Brown, 140 


81. Rockwell Mfg. Co. v. Cam- 92. Whitney v. Thacher, 117 Mass. | V. 
bridge Springs Co., 21 Pa. Co. 248. 23. ; 
82. Harroll v. McDuffie, 61 Tex.| 9 Whitney v. Thacher, supra. 
Giv. A. 30; 128 Sw 1149... 94. Grantville Oil Mills v. Ho- 
d gansville Oil Mill Co., 19 Ga. A. 411, 


83. Randall v. Dixie Roofing Co., 
9 La. A. 537, 119 S 740; Union Paint, 
ete., Co. v. Dean, 48: R. I. 288, 137 A 
469; Greenberg Realty Co. v. Cream 
City Roofing, etc., Mfg. Co., 183 Wis. 
259, 197 NW 815. 


84. Donnelly v. Mays, 87 Pa. Su- 
per. 554. 
85. Curb v. Stewart, 215 Ala. 511, 


110 S 804. 


86. Affirmations concerning quan- 
tity as warranties see supra § 684. 


87. See supra § 674; and cases 
infra this*note and notes 88, 91-93. 


[a] Label on provisions may, un- 
der the proper circumstances, be a 
warranty of the correctness of the 
weights and measures therein set out 
as contained in the package where- 
on the label is placed, such warranty 
being independent of the statutory 
provisions requiring correct labeling 
(Farms and Markets Law [L. (1922) 
e 48 §§ 188, 194, as amended by L. 
(1922) c 360]). Abounader v. Stroh- 
meyer, etc. Co., 217 App. Div. 43, 
215 NYS 702 [aff 2438 N. Y. 458, 154 
NE 309]. 


{[b] “Count and inspection guar- 
anteed” in a contract of sale of lum- 
ber means that the seller warrants 
the lumber, on arrival at its destina- 
tion, to come up to the count and 
inspection set out in bills sent to 
the buyer and does not operate to 
exclude evidence of the real con- 
dition of the lumber on_ arrival. 
Austin v. Beal, 167 Ala. 426, 52 S 
657, AnnCas1912A 510; Byrd v. Beall, 


nt Ee ee ee 
*By ALBERT S. ABEL (§ 747). 


91 SE 572, 


95. Rescission for failure of, 
defect in, title see supra § 244. 


96. Edwards v. Beard, 211 Ala. 
25, LOOM Ss LOl, LO38c ©) Sullivany v- 
Griffith, 153 Cal. 502, 95 P 8738, 96 
P 323; Morley v. Attenborough, 3 
Exch. 500, 154 Reprint 943. 


“Under the early common law the 
maxim caveat emptor was applied 
with all its rigor to sales of chat- 
tels. No implied warranty of title 


or 


was recognized.” Edwards v. Beard, 
supra. 
[a] Leading case discussed.—So 


numerous were the exceptions rec- 
ognized in Morley v. Attenborough, 
3 Exch. 500, 154 Reprint 943 that 
Lord Campbell said the exceptions 
“well nigh eat up the rule.’ Sims 
Vi.) Marryat, kic@o Bos2sa, 779) ehCL 
281, 291, 117 Reprint 1287. 


97. Allen v. Hopkins, 13 M. & W. 
94, 153 Reprint 39. 


98. Baguely v. Hawley, L. R. 2 
Cc. P. 625 (where one of the judges 
adhered to the doctrine that there 
was no implied warranty of title but 
the decision was based on other 
grounds); Wichholz v. Bannister, 17 
COPE A Ne SHi08 yp LL2 Cl 708, 744 
Reprint 284. 


99. O’Sullivan v. Griffith, 153 Cal. 
502, 95 P 873, 96 P 323. 


1. U. S.—American Mach. Co. v. 
Everedy Mach. Co., 35 F. (2d) 526; 
es v. Copes, 16 Fed. 49, 4 Woods 
158. 


Ark. 636, 216 SW 1038. 


Conn.—State v. Mad River Co., 92 
Conn. 35; 101 A 496; Starr v. Ander- 
son, 19 Conn. 338. 


Fla.—Lines v. Smith, 4 Fla. 47. 


Ga.—Burpee v. Holmes, 132 Ga. 464, 
64 SE 486; Elgin Jewelry Co. v. Estes, 
122 Ga. 807, 50 SE 939; Cochran v. 
Jones, 85 Ga. 678, 11 SE 811; Barrett 
Vv. Miller, 36. Ga. Av 48). 135) SH) 1446 
Malsby v. Widincamp, 24 Ga.-A. 737, 
102 SE 178; Battle v. Sherlock, 18 Ga. 
A. 776, 90 SE 727; Rice v. Lockhart, 
3 Ga. A. 741, 60 SE 357; Lovvorn v. 
eee de Jewelry Co., 1 Ga. A. 349, 57 


Ill.—Morris v. Thompson, 85 Ill. 16; 
Woodruff v. Thorne, 49 Ill. 88; Faw- 
cett v. Osborn, 32 Ill. 411, 88 AmD 
278; Linton’ v. Porter, 3h li Lon. 


Ind.—Marshall v. Duke, 51 Ind. 62. 


Ky.—Sego v. Lynch, 238 Ky. 176, 
25 SW (2d) 353; Chancellor v. Wig- 
gins, 4 B. Mon. 201, 39 AmD 499, 


La.—Benezach v. Glaudi, 123 So. 
144, 10 La. A. 746, 123 S 144. 

Mass.—Brown v.. Pierce, 97 Mass. 
46, 98 AmD 57; Dorr v. Fisher, 1 
ae 271; Stedman v. Lane, 19 Pick. 


Mich.—Croly v. Pollard, 71 Mich. 
612, 39 NW 8538; White v. Robinson, 
50 Mich. 78, 14 NW 704. 


Minn.—Johnston v. Laybourin, 
Minn. 332, 5%7 NW 933. 


N. H.—Sargent v. Currier, 49 N. H. 
310, 6 AmR 524. 

N. J.—Gould v. Bourgeois, 51 N. J. 
L. 361, 18 A 64; Stoutenborough v. 
Haviland, 1b N. J. 2.3266. 


*By FELIX C. GRABER (§§ 748-753). 
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pecially if the sale is for a fair price,” and the goods 
are in the possession of the seller at the time of the 
unless it clearly appears that the seller in- 
tended to transfer only such interest in the goods as 
he might have;* and the warranty is implied also in 
Although the holder of ware- 
house receipts in indorsing them expressly stipulates 
against warranties of quality and quantity, if he is 
silent as to title the statutory implication of war- 
ranty of title to the goods thus transferred arises.® 


sale,* 


eonditional sales.® 


Retention of title in seller by the terms of the 
contract until full payment therefor constitutes a 


N. Y.—Flandrow v. Hammond, 148 
ING Yn 129, 42 “NE 5114 McGriffin x. 
Baird, 62) N. Y. 329; -Pinney. v. Ger- 
aghty, 209 App. Div. 630, 205 NYS 
645; Bowen v. Dawley, 116 App. Div. 
568, 101 NYS 878; Forgotston v. Cra- 
fin. 62, App. Div. 243. 70, NYS 979% 
Edick v. Crim, 10 Barb. 445; Bechet 
v, Smithers, 50 N. Y.. Super. 381; 
Ledwith v. McKim, 35 N. Y. Super. 
304 [aff 53 N. Y. 307]; Beckmann v. 
Bormann, 3 BH. D. Smith 409; Barasch 
v. Kramer, 62 Misc. 475, 115 NYS 176; 
Smith v. Ruggles, 3 NYS 329; Heer- 
mance v. Vernoy, 6 Johns. be Defreeze 
v. Trumper, 1 Johns. 274, 3 "AmD 3293 
lee v. Trude, 25 HowPr 440. 


C.—Hodges v. Wilkinson, 111 N. 
Os we, 15 SE 941, 17 LRA 545. 


N. D.—St. Anthony, etc., Hl. Co. v. 
Dawson, 20 N. D. 18, 126 NW 1013, 
AnnCas1912B 1337. 


Okl.—Clevenger v. Lewis, 
837, 95 P 230, 16 LRANS 410. 


Pa.—Whitaker v: Hastwick, 75 Pa. 
229; Bixler v. Saylor, 68 Pa. 146; Ha- 
gan v. Call, 34 Pa. 236, 15 ‘AmD 653; 
Dorsey v. Jackman, 1 Serg. & R. 42, 
7 AmD 611; Boyd v. Bopst, 2 Dall. 91, 


20 Okl. 


1 L. ed. 302; Wilson v. Belles, 22 Pa. 
Super. 477; Beidler v. Miller, 1 
Woodw. 222. 


‘ S. C.—Moore v. Lanham, 21 S. C. 
299; Colcock v. Goode, 14 8. C. L. bis. 


Tenn.—Word v. Cavin, 1 Head 506; 
Charlton v. Lay, 5 Humphr. 496; 
Gookin’v. Graham, 5 Humphr. 480; 
Trigg v. Faris, 5 Humphr. 348. 

Tex.—Granberry v. Hawpe, 30 Tex. 
409; Nichols v. Lorenz, (Civ. A.) 237 
Sw 629. 

Vt.—Sherman y. Champlain Transp. 
Co., 31 Vt. 162; Strong v. Barnes, 11 
Vt. 221, 34 AmD 684. 

anigi yas vy. Burt, Cab. & E. 
325. 


Alta-—J. Db, McArthur (Co. v./Al- 


berta, etc., R. Co., 20 Alta. L. 174, 
[1924] 2 DomLR 118, [1924] 2 West 
Wkly 1. 


Man.—Fredkin v. Glines, 18 Man. 
249, 8 WestLR 587, 9 WestLR 393, 


N. W. Terr.—Dickie v. Dunn, 1 
Terr, 1, 83. 


N. S.—McFatridge v. Robb, 24 N. 
S. 506. 

Ont.—Peuchen v. Imperial Bank, 20 
Ont. 325. 

“Tt is well settled that an implied 
warranty will arise where the pur- 
chaser had no notice of the want of 
title on the part of the seller.’ 
Nichols v. Lorenz, (Tex. Civ. A.) 2387 
SW 629, 633. 

[a] Sale of attached judgment.— 
One who, on recovering judgment in 
an action in which he has attached 
a judgment held by defendant against 
a third person, agrees with another 
to bid in, at his risk, the judgment 
at execution sale for the full amount 
of his own judgment, and transfers 
the title so obtained to such other for 
the amount of his judgment and costs 


SALES 


they are not.** 


of execution sale, impliedly warrants 
a valid title to the judgment so bid 
in. Flandrow v. Hammond, 148 N. Y. 
129, 42 NE 511. 


{[b] Stolen automobile.—In the ab- 
sence of proof that the buyer and the 
seller of an automobile had knowledge 
that it was stolen, the buyer is en- 
titled to relief against the seller on 
the implied warranty of title. Sego 
tig 233 Ky. 176, 25 SW (2d) 


[c] Rights of bona fide purchaser. 
—1In an action on an implied warranty 
of title, a bona fide second purchaser 
may recover from the vendor the val- 
ue of the chattels reclaimed from him 
by a prior purchaser, who, having 
procured the sale to himself by fraud- 
ulent representations, has obtained 
possession of part thereof, provided 
the vendor had done nothing to dis- 
affirm such prior purchaser’s title on 
the ground of the fraud. Brown v. 
Pierce, 97 Mass. 46, 93 AmD 57. 


2. Kan.—Paulsen v. Hall, 39 Kan. 
365, 18 P 225. 


Miss.—Long v. Hickingbottom, 28 
Miss. 772, 64 AmD 118.. 


Mo.—Robinson v. Rice, 20 Mo. 229; 
Roark v. Pullam, 207 Mo, A. 425, 229 
SW 235; Shultis v.. Rice, 114 Mo. A. 
274, 89 SW 357; Ranney v. Meisen- 
heimer, 61 Mo. A, 434, 


N. ainsi see hed v. Corwin, 24 N. J. 
L. 257 

Ss. C= Mauldin v. 
C. 508, 121 SE 547. 

Tex.—McKinney v. Fort, 10 Tex. 


220; Brinkman v. Rick, (Civ. A.) 19 
SW (2d) 808. 


Milford, 127 S. 


Wis.—Kirkpatrick v. Kepler, 164 
Wis. 558, 160 NW 1047, 1049 [eit 
Cyc]; Shores Lumber Co. v. Claney, 


102 Wis. 235, 78 NW 451; Lane v. 
Romer, 2 Pinn. 404, 2 Chandl. 61. 


i See infra § 749. 


Kan.—Paulsen v. Hall, 39 Kan. 
366. 18 P 225. 


Bessa SOL Aaah v. Hill, 184 Mass. 
Mich. Taper Vv. Brown, 156 Mich. 


551, 121 NW 265 

N. Tepsisbacla v. Ecekelkamp, 82 
N. J. L. 726, 88 A 175; Gould v. Bour- 
geois, 51 N. J. L. 361, 18 A 64. 
N. Y.—Cohn v. Ammidown, 120 N. 
Y. 398, 24 NE 944, 
Tenn.—Gookin 
Humphr, 480. 

Vt.—Sherman y. Champlain Transp. 
Cor, Silvie Lez: 

W. Va.—Cogar v. Burns Lumber 
Co., 46 W. Va. 256, 33 SH 219. 

N. W. Terr.—Dickie v. Dunn, 1 Terr. 
L, 83. 


5. Old Pueblo Motors v. Abarca, 
(Ariz.) 288 P 666; McDonnell Motor 


v. Graham, 5 


Hauling Co. v. Morgan Constra .Co.,; 
151 Ark. 262, 235 SW 998. 

6 Atkinson v. McCarthy, 142 
Wash. 1, 251 P 861. 
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warranty of title.” 

Good faith on the part of the seller in an unquali- 
fied sale does not relieve him from liability on his 
imphed warranty of title.® 


[§ 749] (b) Possession of Seller. A warranty of 
title is implied when the goods are in possession of 
the seller at the time of sale,® the implication resting 
on the theory that possession is equivalent to an af- 
firmation of title;+° 
distinction has been made between cases where the 
goods are in possession of the seller and those where 
Under this rule no warranty of title 


and in some jurisdictions a 


7. MacDonald v. Mack 
Truck Co., 127 Me. 133, 142 A 68; 
Pierce v. Banton, 98 Me. 553, 57 A 889. 

8. Richardson v. Marshall County, 
MS Tenn. 346, 45 SW 440. 


attouser Va et ces 


Heewai O's SINC 
Cl. 508; Deals Va USis8: Ct "Cl. 355. 
Ala. Cole, 176 Ala. 242, 
57 S 75 
"ark—-Boyd Ve BL Us 19° Ark. 


Cal.—Gross v. Kierskt, 41 Cal, 111. 


Kan.—Paulsen v. Hall, 39 Kan. 365, 
1392 225, 


Me.—Maxfield v. Jones, 76 Me. 135; 


Huntingdon v. Hall, 36 Me. 501, 58 
AmD 765. 
Mass.—Hartley v. Rotman, 200 


Mass. 372, 86 NE 903; Stratton v. Hill, 
134 Mass. 27; Shattuck v. Green, 104 
Mass. 42; Whitney v. Heywood, 6 
Cush, 82. 


Peis cic eee v. Sackett, 31 Mich. 


139 
165 NW 877, LRA1918B 


Minn.—Jordan v. Van Duzee, 
Minn. 103, 


1136; Close v. Crossland, 47 Minn. 
500, 50 NW 694; Davis v. Smith, 7 
Minn. 414. 


Miss.—Storm v. Smith, 48 Miss. 497; 
Long v. Hickingbottom, 28 Miss. 772, 
64 AmD 118. 


Mo.—Robinson v. Rice, 20 Mo. 229; 
Dierling v. Pettit, 140 Mo. A. 88, 119 
SW 524; Shultis v. Rice, 114 Mo. A: 
274, 89 ‘SW 357; Ranney v. Meisen- 
heimer, 61 Mo. A. 434; Dryden v. Kel- 
logg, 2 Mo. A. 87. 


N. Y.—Cohn v. 
Y. 398, 24 NE 944; 
er, 3 Barb. 323; 
50 N. Y. Super. 381. 


N. C.—Lanier v. Auld, 5 N. C. 138, 
3 AmD 680. 


N. D.—St. Anthony, etc., 
Dawson, 20 N. D. 18, 126 
AnnCas1912B 13387. 


Okl.—Clevenger v. Lewis, 20 Okl. 
eae a P 230, 16 LRANS 410, 16 Ann 
as 


Tenn.—Topp v. White, 12 Heisk. 
165; Word v. Cavin, 1 Head 506. 


Tex.—Brinkman vy. Rick, (Civ. A.) 
19 SW (2d) 808. 


Wash.—North American Commer- 
cial Co. v. North American Transp., 
etc., Co., 52 Wash. 502, 100 P 985; 
apes v. "McAllister, 2 Wash. T. 48,3 P 


W. Va.—Jarrett v. Goodnow, 39 W. 
Va. 602, 20 SE 575, 32 LRA 3213 
Byrnside v. Burdett, 15 W. Va. 702. 


Wis.—Kirkpatrick v. Kepler, 164 
Wis. 558, 160 NW 1047, 1049 [cit Cyel; 
Shores Lumber Co. v. Claney, 102 Wis. 
235, 78 NW 451; Edgerton v. Mich- 
aels, 66 Wis. 124, 26 NW 748, 28 NW 


10. Shattuck v. Green, 104 Mass. 
aa McCoy v. Artcher, 3 Barb. (N. Y.) 
3. 


11. 


Ammidown, 120 N. 
McCoy Vv. Artch- 
Bechet v. Smithers, 


Hil Come 
NW 1018, 


See cases infra notes 12, 13. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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' 


will be implied if the seller is not in possession,!? 
the maxim caveat emptor applying in such eases.'* 
The validity of the distinction has, however, been de- 
nied'* and there is a tendency to break away from 
the rule,t® the modern rule being that where the 
seller purports to convey an absolute title the war- 
ranty will be implied whether or not he is in posses- 
sion.1® This is the rule of the Uniform Sales Act.17 
In any event a constructive possession is sufficient to 
give rise to the implication,!® and it has been held 
that the warranty arises where the seller is in appar- 
ent possession of the goods, offering them on the land 
of another, of whom he claimed to have bought them, 
no notice being given the buyer of any adverse pos- 
session.t® Even the presumption raised by posses- 
sion must yield, however, if there are other facts put- 
ting the purchaser on inquiry.2® Where the vendor 
is not in possession of the property sold, an asser- 
tion of ownership on his part is an express warranty 
of title.?! 

Property in custodia legis. An assignment of a 
right to personal property, then under an execution, 
carries with it no warranty of title.?? 

[§ 750] (c) Sale of Patented Article.2? On the 
sale of a patented article there is an implied war- 
ranty of title,?* or of the right of the buyer to use 
the same without eviction.?°® 


12. Ind.—Norton v. Hooten, 17|SW (2d) 353; 
Ind. 365; Lackey v. Stouder, 2 Ind. 
376. 214 NYS 10; 
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Spotless Co. v. Com- 
mercial Trust Co., 215 App. Div. 412, 
Kirkpatrick v. Kepler, 
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[§ 751] (d) Official Sales.2® No warranty of title 
is implied in official sales, such as sales by a judicial 
officer, sheriff, or auctioneer,?” or by an executor, 
administrator, or trustee,?* although it has been 
said that there is probably an implied warranty that 
an officer selling goods on execution does not know 
that they are not the property of the execution debt- 


more” 


[§ 752] (e) Sale to Joint Owners. ‘There is no 
implied warranty of title to personal property in 
sales made by one joint owner to another, where the 
contracting parties are in joint possession and have 
equal knowledge of the legal status of the title.*° 


[§ 753] (2) Construction and Scope. The implied 
warranty of title has been declared to be in effect a 
covenant for quiet enjoyment,*! although there is 
authority for the statement that the warranty of title 
to personalty does not run with the property®? and 
the buyer’s right of action is limited to action against 
his immediate seller upon proof of the breach.?* 
Such a warranty is not confined to the vendor’s right 
to sell, but is a warranty that his title is perfect and 
free from all liens and encumbraneces.?* It refers 
only to the condition of the title at the time of the 
sale,?> and is a warranty only against a superior ti- 
tle,?® or existing encumbranees,*®* and not that the 


Liability of: , 
Executor or administrator as war- 
rantor see Executors and Admin- 


Me.—Huntingdon y. Hall, 36 Me. 


501, 58 AmD 765. 


Miss.—Storm v. Smith, 43 Miss. 497; 
Long v. Hickingbottom, 28 Miss. 772, 
64 AmD 118 (dicta). 

Mont.—Budd vy. Power, 8 Mont. 380, 
20 P 820. 


Tenn.—Word v. Cavin, 1 Head 506 
(dictum); Scott v. Hix, 2 Sneed 192, 
62 AmD 458. 


W. Va.—Byrnside v. Burdett, 15 W. 
Va. 702. 

Eng.—Medina v. Stoughton, 1 Ld. 
Raym. 593, 91 Reprint 1297, 1 Salk. 
210, 91 Reprint 188 (dictum). 

{a] In New York (1) prior to the 
adoption of the Uniform Sales Act 
the rule of the text prevailed. Scran- 
ton v. Clark, 39 Barb. 273 [aff 39 N. 
Y. 220, 100 AmD 430]; Edick v. Crim, 
10 Barb. 445; McCoy v. Artcher, 3 
Barb. 323. (2) With the adoption of 
the act, however, the rule was chang- 
ed so that there is now an implied 
warranty of title whether or not the 
seller is in possession of the goods. 
Spotless Co. v. Commercial Trust Co., 
215 App. Div. 412, 214 NYS 10. 

13. Norton v. Hooten, 17 Ind. 365; 
Long v. Hickingbottom, 28 Miss. 772, 
64 AmD 118; Scranton v. Clark, 39 
Barb. 273 [aff 39 N. Y. 220, 100 AmD 
430]. 

14. Pasley v. Freeman, 3 T. R. 51, 
100 Reprint 450, and Hichholz v. Ban- 
nisterlTmiC. B. N: S. +008). 112 CL 
708, 144 Reprint 284. And see cases 
infra notes 15-17. 

[a] In New Jersey it has been said 
that possession is merely a circum- 
stance to be taken into consideration 
in determining whether there was an 
implied warranty of title or whether 
the seller intended to transfer merely 
his interest, no real distinction exist- 
ing between the cases where there 
was and where there was no posses- 
sion. Gould v. Bourgeois, 51 N. J. L. 
361, 18 A 64. 

15. Edwards v. Beard, 211 Ala. 251, 
100 S 101. 

16. Edwards v. Beard, supra. 


17. Sego v. Lynch, 233 Ky. 176, 25 


164 Wis. 558, 160 NW 1047. 

18. Ala.—Edwards v. Beard, 211 
Ala. 251, 100 S 101, 103 [cit Cyc]. 

Mass.—Shattuck v. Green, 104 
Mass. 42; Whitney v. Heywood, 6 
Cush. 82. 

Mont.—Budd v. Power, 9 Mont. 99, 
22 P 499, 

N. D.—St. Anthony, etce., El. Co. v. 
Dawson, 20 N. D. 18, 126 NW 1013, 
AnnCasi912B 13387. 


Wash.—North .American Commer- 
cial Co. v. North American Transp., 
etc., Co., 52 Wash. 502, 100 P 985. 


Ont.—Peuchen v. Imperial Bank, 20 
Ont. 325. 

[a] Constructive possession as 
bailor.—There may be an _ implied 
warranty of title of personalty on a 
sale thereof, although only in the con- 
structive possession of the seller as 
bailor. Shattuck v. Green, 104 Mass. 
42; St. Anthony, ete., El. Co. v. Daw- 
son, 20 N. D. 18, 126 NW 1013, AnnCas 
1912B .1387; Peuchenv, Imperial 
Bank, 20 Ont. 325. 

19. Edwards v. Beard, 211 Ala. 251, 
100 S 101. 

20. Bergen v. Riggs, 34 Ill. 170, 85 
AmD 304. 

21. Davis v. Cramer, 188 Mo. A. 
718, 176 SW 468. 

22. Hopkins v. Grinnell, 28 Barb. 
CN. Y;,)) 533. 

23. Warranties in sale of patent 
see Patents §§ 387, 388. 


24. Sanborn v. Jackman, 60 N. H. 
569; Costigan v. Hawkins, 22 Wis. 74, 
94 AmD 5838. 

25 Electro-Dynamic Co. v. The 
Blectron, 56 Fed. 304 [rev on other 
grounds 74 Fed. 689, 21 CCA 12]; Pa- 
cific Iron Works v. Newhall, 34 Conn. 
67. 

26. Cross references: 

Implied warranty of title at: 

Execution sale see Executions § 

789. 
Executor’s or administrator’s sale 
see Executors and Administra- 
wetors. $51,698. 
Sale of trust property see Trusts 
[39 Cye 376]. 


istrators § 1699. 

Officer as warrantor of title see 
Sheriffs and Constables [35 Cye 
1697]. 

Trustee aS warrantor on sale of 
i property see Trusts [39 Cye 
76). 

27. The Monte Allegre, 9 Wheat. 
(U. S.) 616, 6 L. ed. 174; Worthy v. 
Johnson, 8 Ga. 236, 52 AmD 399; 
Chapman v. Speller, 14 Q. B. 621, 68 
ECL 621, 117 Reprint 240. 


deers Ill.— Bingham v. Maxcy, 15 Ill. 


Md.—Mockbee v. Gardner, 2 Harr. & 
Ga76. 


Miss.—Storm v. Smith, 43 Miss. 497. 


N. Y.—Cohn v. Ammidown, 120 N. 
Y. 398, 24 NE 944. 

S. C.—Prescott v. Holmes, 28 S. C. 
Eq. 9. 

[a] Sale under power in mortgage. 
—There is no implied warranty of ti- 
tle in a sale by trustees under a pow- 
er of sale in a mortgage. Cohn v. 
Ammidown, 120 N. Y. 398, 24 NE 944. 


29. Worthy v. Johnson, 8 Ga. 236, 
52 AmD 399; Peto v. Blades, 5 Taunt. 
657, 1 ECL 388, 128 Reprint 849. 


30. Gurley v. Dickason, 19 Tex. 
Civ. A. 208, 46 SW 53. 


31. Hodges v. Wilkinson, 111 N. C. 
56, 15 SE 941, 17 LRA 545. 


32. Bordwell v. Collie, 45 N. Y. 
494; Mauldin v. Milford, 127 S. Cc. 
508, 121 SE 547. 

383. Bordwell v. Collie, 45 N. Y. 
494; Mauldin v. Milford, 127 S. C. 508, 
121 SE 547. 

34 Sargent v. Currier, 49 N. H. 
310, 6 AmR 524; Mauldin v. Milford, 
127 S. C. 508, 121 SE 547. 

35. Myers vy. Smith, 27 Md. 91; 
Blewett v. Evans, 42 Miss. 804. 

86. Atkins v. Hosley, 3 Thomps. & 
C. (N. Y.) 322; Shober v. Robinson, 
6 N..C..338, 

37. U. S.—Insurance Co. of North 
America v. Johnson, 70 Fed. 794, 17 
CCA 416. : 

Ga.—Malsby v, Widincamp, 32 Ga: 
A. 716, 124 SE'730; 
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title will not be disputed;*8 nor does it warrant the 
purchaser against loss sustained by virtue of a hen 
subsequently arising®® or by virtue of an existing 
len which the purchaser has assumed to pay as part 


of the consideration.*°® 
Eviction and damage. 


While it has been said that 
the warranty is broken if at the time of the sale the 
seller had no title,*+ or there is an outstanding par- 
amount title,*” and that an actual eviction by process 
of law from the use of the property is not necessary 
to give him a right of action on the warranty,*? there 
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actual*® or constructive,*® such as a surrender to a 
valid adverse claim,*’ payment to discharge an en- 
cumbrance in order to retain the property,*® or a 
recovery, by one having an adverse title, of judg- 


ment,*® which, according to one view, must have been 


must be an eviction of the buyer,#4 which may be 


Minn.—Close v. Crossland, 47 Minn. 
500, 50 NW 694. 

N. Y.—Dresser vy. Ainsworth, 9 
ke 619; Smith v. Ruggles, 3 NYS 
Wash.—Baker _ v. 
Wash. T. 48, 3 P 581. 

[a] What constitutes existing en- 
cumbrance.—(1) A vendor’s title de- 
rived by purchase from another must 
be deemed incumbered by a laborer’s 
lien on the property at the time of his 
purchase, of which he had notice, or 
which was reduced to execution and 
levy. Malsby v. Widincamp, 32 Ga. 
A; 716, 124 SH 730. (2) Knowledge 
by the vendor, before acquiring titie 
to property by purchase trom anoth- 
er, that a laborer’s contract of hire 
with the first vendor was completed 
and that the laborer had not been paid 
put second vendor on notice of such 
laborer’s existing lien. Malsby v. 
Widincamp, supra. (3) But where at 
the time the vendor acquired his title 
to the property, by purchase from an- 
other, he was without knowledge that 
a laborer’s contract with the former 
owner had been completed and the 
lien of the laborer had not in fact 
been reduced to execution and levy, 
the vendor’s title was not encumbered 
with any general laborer’s lien. Mals- 
by v. Widincamp, supra. (4) Where 
a contract of sale retaining title in 
the vendor is recorded, the vendor 
taking back the property on a subse- 
quent: rescission of the contract does 
not acquire title from purchaser, and 
therefore his title cannot be deemed 
incumbered with any general liens, 
asserted against the property as that 
of the purchaser, for labor done be- 
fore rescission. Malsby v. Widin- 
camp, supra. (5) Taxes on realty are 
not a. lien or charge on personalty 
sold within a covenant against incum- 
brances in the bill of sale (Miller Ho- 
tel Co. v. Gorman, 194 Iowa 751, 190 
NW 524), (6) nor are they an indebt- 
edness incurred “while managing or 
operating” a hotel within a covenant 
of the former lessees’ bill of sale of 
the equipment to their successor that 
any “unpaid claims or bills” against 
them ‘while managing or operating” 
the hotel would be paid by them. 
(Miller Hotel Co. v. Gorman, supra), 
(7) Delinquent water rent is an en- 
cumbrance against which the seller 
warranted in a bill of sale of a cafe 
and fixtures, including the leasehold 
interest of the premises. Lanterman 
vy. Nestor, 146 Wash. 37, 261 P 800. 


38. Jones -v. Hood, (Tex. Civ. A.) 
46 SW 71. 

39. Malsby v. Widincamp, 382 Ga. 
A. 716, 124 SE 730; Myers v. Smith, 
27 Mids 9: 

40. Anderson v. Anderson, 
Iowa 665, 130 NW 716. 


[a] Chattel mortgage, which one 
has assumed to pay as a part of the 
consideration for the transfer of the 
mortgage property to him, is not a 
breach of fhe warranty in the bill of 
sale transferring the property. An- 
derson v. Anderson, 150 Lowa 665, 130 


McAllister, 2 


150 


NW 716. 

4. Tipton v. Triplett, 1 Metce 
(Ky.) 570; Chancellor vy. Wiggins, 4 
B. Mon. ‘(Ky.) Dili. MESON ead De eye 
Quackenboss v. Lansing, 6 Johns. (N. 
Y.) 49; Goodloe v. White, 9 Humphr. 
(Tenn.) 528; Trevino v. Hein, 2 Tex. 
A. Civ. Cas. § 105. 

42. Burpee v. Holmes, 132 Ga. 464, 
64 SE 486; Bordwell v. Collie, 45 N. 
Y. 494 [aff 1 Lans. 141]; National 
Metal Edge Box Co. v. Gotham, 125 
App. Div. 101, 109 NYS 450; Atkins 
Vv. Hosley,' 3-Thomps. & C.- €N. Y¥-) 
322; North American Commercial Co. 
v. North American Transp., etc., Co., 
52 Wash. 502, 100 P 985. 


[a] Walid recorded encumbrance. 
—Under Ciy. Code (1895) § 3555, pro- 
viding that, if there is no express 
covenant of warranty, the seller war- 
rants that he has a valid title to per- 
sonalty and the right to sell, it is a 
breach if at the time of the sale there 
is a valid recorded encumbrance 
against the property, under which it 
is afterwards taken from the buyer 
and sold. Burpee v. Holmes, 132 Ga. 
464, 64 SE 486. 


[b] Lien for duty.—Where part of 
a cargo of coal subject to an import 
duty was discharged from a disabled 
vessel and came under the controt and 
Supervision of the government under 
the express provisions of U. S. Rev. 
St. §§ 2891-2894, but the owner had 
made no entry of the coal when he 
sold it with a warranty against in- 
cumbrances, at which time Act Jan. 
15; LOSERS 9 C32 UES anst. at. a. 
773), requiring the Secretary of the 
Treasury to rebate duties imposed on 
imported coal for the period of one 
year from the passage of the act, had 
expired by limitation, the coal was 
subject to a lien for the duty, and the 
purchaser could redeem therefrom 
and recover of the seller therefor. 
North American Commercial Co. v. 
North American Transp., etc., Co., 52 
Wash. 502, 100 P 985. 


43. National Metal Edge Box Co. 
v. Gotham, 125 App. Div. 101, 109 
NYS 450. 

44. Ark.—Thompson vy. Jacoway, 
97 Ark, 508, 134 (SW 9556, 957 [cit 
Cyc Pebly nD sOn\ W,7 Uni om Ati: woos 
41 AmD 100; Sumner y. Gray, 4 Ark. 


467, 38 AmD 39. 
Cal.—Pike v. Psihogios, 68 Cal. A. 
145, 228 P Higigte 


Ga.—Consolidated Phosphate Co. v. 
B. F. Sturtevant Co., 20 Ga. A. 474, 
93 SE 155. 

Ill.— Sturges v. Miller, 80 Ill. 241. 

Ky.—Jones v. Bigstaff, 95 Ky. 395, 
25 SW 889, 15 KyL 821, 44 AmSR 


245 Tipton Vv. Lriplett, 1 Meter 5:70: 
Md.—Fenwick v. Forrest, 5 Harr. 
& J. 414 


Minn.—Close v. Crossland, 47 Minn. 
500, 50 NW 694. 
Miss.—Storm v. Smith, 43 Miss. 
497; Brown v. Smith, 6 Miss. 387. 
Mo.—Morrison y. Edgar, 16 Mo. 
411, 57 AmD 236. 


satisfied before a cause of action accrues on the war- 
ranty,°® although there is authority to the con- 
trary;°! but to constitute a breach, the eviction must 
be by a title actually superior.®? 
that the buyer should wait for an adjudication 
against him°® or actual dispossession,®* that he be 


It is not necessary 


ont.—Courtney v. Gordon, 74 


M 
Mont. 408, 241 P 233. 
N. Y.—O’Brien v. Jones, 
193; “MeGifiin= y.. Baird), 
329; Atkins v. Hosley, 
& C. 322 
N. 
4, 
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6 


45 (OF EW epeter v. Laws, 89 N. C. 


S. C.—McCullough v. Madison, 24 
Sy OE MOR BY8 


S. D.—Kennedy v. Hasselstrom, 40 © 


S. D. 61, 166 NW 2381 
Vt.—Clayton v. Scott, 43 Vt. 553. 


[a] Rule applied.—The vendee of 
a chattel cannot recover from his 
vendor on the implied warranty of 
title, when it appears that not he, 
but his vendee, was dispossessed of 
the chattel by the legal owner, and 
that he has not reimbursed such sec- 
ond vendee, or been made liable by 
him for the value of the chattel. 
aes y. Bowen, 3 Colo. A. 5387, 34 


45. See cases supra note 44. 

46. See cases supra note 44; in- 
fra notes 47-51. 

47. Ala.—Hafer v. Cole, 176 Ala. 
242, 50 SaTbt. 

Mass.—Hartley v. Rotman, 200 
Mass. 372, 86 Ni 903. 

Minn.—Jordan v. Van Duzee, 139 


Minn. 103, 165 NW 877, LRA1918B 
1136; Close v. Crossland, 47 Minn. 
500, 50 NW 694, 

hae .—Dryden v. Kellogg, 2 Mo. A. 


N; Y—Cahill v. Smith, 101 NN.” Ye 
355, 4 NE 739; Sweetman vy. Prince, 
26 N. Y. 224. 


Tex.—Trevino v. Hein, 2 Tex. Ay 
Civ. Cas. § 105. 


48. Mauldin v. Milford, 127 S. C. 
508, 121 SE 547. 


49. Ala.—Harris vy. Rowland, 23 
Ala. 644. 
Ariz.—Old Pueblo Motors Va 


Abarca, 288 P 666, 667 [cit Cyc]. 
Miss.—Pickett v. Ford, 5 Miss. 246. 


N. Y.—O’Brien v. Jones, 91 N. Y. 
193; McGiffin v. Baird, 62 N. Y. 329. 


N. C.—-Lee v. Gause, 24 N. C. 440. 


50. Burt v. Dewey, 40 N. Y. 283, 
100 AmD 482 [rev 31 Barb. 540]: 


51. Hersey v. Long, 30 Minn. 114, 
14 NW 508. 


52. Boyd v. Day, 
617; Richardson v. Tipton, 2 Bush 
(Ky.) 202; Lewis v. King, 1 Bush 
(Ky..) Alo; “Cessna iv; Thurman, 1 
Bush (Ky. ) 292, 89 AmD 628; Plum- 
mer v. Newdigate, 2. Duv: (Ky.) IL. 
87 AmD 479; Fenwick y. Forrest, 
5 Harr. & J. (Md.) 414; Hannah v. 
Chadwick, 2 Tex. A. Civ. ‘Cas. Solid 


3) Busha Gaya 


53. Hafer v. Cole, 176 Ala. 242, 
57 S 757; Dryden v..Kellogge, 2 Mo. 
A. 87; Bordwell v. Collie, 45 N. Y. 


494 [aff 1 Lans. 141]; Sweetman v. 
Prince, 26 N. Y. 224; Trevino v. 
Hein, 2) Tex. A. Civ. Castx§ 105. 


54. New Orleans Public Serv. v. 
Stewart, 9 La. A. 519, 119 S. 4355 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deprived of the goods by the real owner,®® or that, 
when sued in replevin by the adverse claimant, he 
execute a redelivery bond;°°® and he owes no duty to 
the seller to buy up or extinguish hostile claims in 
derogation or impairment of the title.°7 The theory 
of the rule is that there must be an actual loss by 
the defect in or failure of title and not a mere con- 
tingency of loss,°* there being no actionable breach 
of warranty until the buyer’s possession is disturbed 
by the assertion of a paramount title.°® The mere 
existence of a right against the property without any 
attempt to enforce it against the purchaser is not 
sufficient,®° and so where the buyer has not been 
compelled to pay the seller’s share of taxes on the 
property sold in order to protect the property there 
can be no recovery on the warranty.® Notice by a 
third party of his claim that the article purchased 
infringes his patent is not of itself such an eviction 
of the buyer as to show breach of such implied war- 
ranty of right to use.®? A provisional taking of the 
property by a third person in replevin has been held 
not to be an eviction warranting an action by the 
buyer against the seller before the decision of the 
principal suit,°* but there is authority to the effect 
that where a third person held a mortgage on the 
property at the time of the sale, and since the sale 
has taken possession thereof in a pending claim and 
delivery proceeding against plaintiff, there is a 
breach of the warranty,°* and that in such case a 
final adjudication of the claim of the party setting 
up paramount title is not a condition precedent to an 
action for the breach.°® A judgment in replevin 
where the record does not disclose on what grounds 
the judgment was obtained, and it does not appear 
that the judgment depended on the state of the title 
at the time of sale, does not show a breach.°® There 
is no breach of warranty of title where the seller had 
the entire estate in the property and the legal pow- 
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er to dispose of it,®7 and a warranty of title is not 
breached although the seller had no title and it was 
in a third person, where the latter ratifies the sales 
contract.68 The mere fact that a third person has 
recovered the property in an action against the ven- 
dee’s purchaser is not sufficient to entitle the vendee 
to recover on the warranty of his vendor where it 
does not appear that the vendee had notice of the 
previous action or that the title under which such 
third person claimed was superior to that of the ven- 
dor.°® A buyer may recover, however, without show- 
ing that he has actually paid any money to his sub- 
purchaser on account of his lability as warrantor 
where it is shown that he has assumed such pay- 
ment;*° and as respects liability for breach of a 
warranty of title by reason of an outstanding mort- 
gage, it is immaterial whether the property was sold 
prior to the maturity of a mortgage thereon and be- 
fore the condition was broken.‘ Where warranted 
goods have been taken from the buyer to enforce a 
mortgage lien the seller can comply with his war- 
ranty by purchasing the goods and retendering them 
to the buyer with the value of the use while out of 
his possession. ‘” 


Lost property. A buyer may recover for a breach 
of an implied warranty of title, although the sub- 
ject matter of the sale has been lost or destroyed.*? 


Validity of adverse claim. <A buyer of goods ean- 
not recover on a warranty against encumbrances and 
a guaranty against lawful claims for damages on the 
ground that an attachment was levied while the 
goods were in his possession, unless the attachment 
was valid.*4 If a purchaser being dispossessed 
brings suit to recover the property, the seller joining 
therein, and before trial dismisses the suit on the ad- 
vice of the seller, this amounts to an acknowledgment 
by the seller of the validity of the adverse claim.7® 


thereof. 


Sacer v. Smith, 101 N. Y. 355, 4 NE 


55. Kornbluth v. Moskowitz, 120 
Mise: 601, 199' NYS* 233. 
{a] Seizure by police.—Where, on 


demand of the police, under Greater 
New York Charter §§ 316, 331-334, 
authorizing the police to take into 
their possession property needed as 
evidence in a larceny caSe, buyers 
deliver goods bought to the police, 
the buyers, on proving title in a 
third party, have a complete defense 
to an action for the purchase price, 
as it is not necessary that the pur- 
chaser be deprived of the goods or 
their value by the real owner by 
judicial proceedings before the pur- 
chaser has a claim against his ven- 
dor. Kornbluth v. Moskowitz, 120 
Misc. 601, 199 NYS 233. 

56. Old Pueblo Motors v. Abarca, 
(Ariz.) 288 P 666. 

Dine tdater, Vv. ‘Cole, 
Sle UOT 

58. Cal.—Pike_ v. 
Cale A 145,228 P7722. 

N. J.—Higbie v. Rogers, 63 N. J. 
Eg. 368, 50 A 366 [rev (Ch.) 48 A 
554]. 

au Y.—O’Brien v. Jones, 91 N. Y. 
193. 

Pa.—Montgomery vy. Michelson, 9 
Pa. Dist: & Co. 525. 


Ss. D.—Hull v. Caldwell, 
451, 54 NW 100. 

[a] Illustration.—In an action for 
the price of fixtures, defendant could 
not recover on account of the fact 
that the title of plaintiff was only 


[55 C. J.—50) 


176 Ala. 242, 


Psihogios, 68 


Sewish iB) 


that of a conditional purchaser, where 
at the time of the trial the condition- 
al vendor had asserted no rights, and 
defendant was in quiet and peaceable 
possession. Pike v. Psihogios, 68 Cal. 
A. 145, 228 P 722. 

59. Courtney v. Gordon, 74 Mont. 
408, 241 P 2383; Mauldin v. Milford, 
127 S.C, 508, 121 SE 547. 

[a] Time to sue.~—Where the buy- 
er of mortgaged property does not 
surrender the Same upon the demand 
of the mortgagee, but defends an 
action brought by him for the recov- 
ery thereof, an action by him against 
the seller for damages or to recover 
the consideration paid is premature 
while the suit by the mortgagee is 
pending. Close v. Crossland, 47 Minn. 
500, 50 NW 694. 

60. Terrell _v. Stevenson, 97 
570, 25 SE 352. 


61. Miller Hotel Co. v. 
194 Iowa 751, 190 NW 524. 


62. American Hlectric Constr. Co. 
v. Consumers’ Gas Co., 47 Fed. 43 [aff 
50 Fed. 778, 1 CCA 663]; Consolidat- 
ed Phosphate Co. v. B. F. Sturtevant 
Co., 20 Ga. A. 474, 93 SE 155. 


63. Close v. Crossland, 47 Minn. 
500, 50 NW 694. 


[a] Reason for rule.—The provi- 
sional taking of the property in claim 
and delivery before determination of 
the principal action decides nothing 
as to the title. Close v. Crossland, 47 
Minn. 500, 50 NW 694. 


{b] Rule applied as to action by 
the mortgagee against the buyer of 
mortgaged property for the recovery 


Ga. 


Gorman, 


Close v. Crossland, 47 Minn. 
500, 50 NW 694. 


64. Hodges v. Wilkinson, 111 N. C. 
56, 15 SE 941, 17 LRA 545;. Clevenger 
Vv. Lewis, 20 Oki: 837, 95 PR) 2305526 
LRANS 410. 


65. Clevenger v. Lewis, supra. 
Race Moore v. Bostwick, 23 Mich. 
Byers Proctor v. Maryman, 2 Ky. Op. 


68. Conger v. Italian Vineyard Co., 
186 Cal. 404, 199 P 503. 


[a] Illustration.—There is no 
breach of warranty under a contract 
for the sale of crops of grapes of a 
specified vineyard although the moth- 
er of one of the sellers was the own- 
er of the vineyard, where it was her 
son’s custom to transact all of her - 
business as though it were his own, 
and she received a part of the pro- 
ceeds with knowledge of the transac- 
tions. Conger v. Italian Vineyard Co., 
186 Cal. 404, 199 PB 503. 


69. Salle v. Light, 4 Ala. 700, 39 
AmD 317. 
70. Mauldin v. Milford, 127 S. Cc. 


508, 121 SE 547. 


71. Mauldin v. Milford, supra. 
72. Lee v. Woods, 161 Ky. 806, 171 
SW 389. 


73. Beckmann v. Bormann, 3 E. D. 
Smith (N. Y.) 409. 

74. Price v. The Boot Shop, 75 Or. 
343, 146 P 1088. 


75. Vickery v. Chambers, 95 
665, 22 SE 688. 


Ga. 
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Defense of title. Although the rule will not be 
applied where its application would in effect penalize 
the buyer for a failure to do an impossible thing,’® 
the seller must be given an opportunity to defend his 
title before the buyer can recover damages for breach 
of warranty of title.” Thus, when suit is brought 
by a third person alleging a claim upon the property 
against the purchaser, the seller may intervene and 
defend the suit,7® and if duly notified of the pro- 
ceedings is bound to do so.7® If the seller is notified 
by the purchaser of the pendency of the suit and 


fails to defend, the purchaser may decline to contest. 


the claim and look to the seller on the warranty.*° 
Notice that the goods have been replevied, together 
with a demand for protection, is equivalent to a de- 
mand to defend the title;’! the seller’s refusal to 
defend after notice excuses a formal demand to de- 
fend. Having once been notified that an action 
has been brought, the seller is bound to take notice 
of all subsequent proceedings without further’ no- 
tice.6? Where the seller insists upon the buyer re- 
sisting an action of replevin before a justice of the 
peace for the goods agreeing to pay the costs of the 
suit in ease of an adverse judgment, the seller cannot 
refuse to pay such costs because of the refusal of the 
buyer to prosecute an appeal from the judgment of 
the justice,*+ the buyer not being required to prose- 
cute the replevin suit further than a justice’s court 
to have his right to the ownership or possession of 
the property sold to him determined.*® 


Accidental failure of justice. A vendor is not 
liable under his warranty for an eviction resulting 
from an accidental failure of justice.®® 


76. North American Commercial 
Co. v. North American Transp., 
Co., 52 Wash. 502, 100 P 985. 

[a] For example, under Act June 
10, 1890, c 407 § 14 (26 U.S. St. at L. 
137), providing that the decision of 


27 SW (2d) 507. 
ete., 85. 


86. 
1 


[a] 
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Morris v. Mullins, supra. 
Cockerell v. Smith, 1 La. Ann. 


Rule applied where the pur- 


[§§ 753-755 


Special warranty. Where chattels sold were forei- 
bly taken from the buyer under an adverse claim and 
notes thereafter given in payment were deposited 
on condition that, if the seller should make the title 
good, they should be delivered to him, but otherwise 
to the buyer, the condition should be construed as a 
special warranty against the adverse claim,** which 
did not bind the seller to establish his title in a sep- 
arate action against the claimant.*® 


Written and statutory warranties. The warranty 
of title conferred by statute is not equivalent to a 
written warranty of title,8® and failure to deliver a 
written warranty as agreed constitutes a breach of 
contract.®° 


[§ 754] d. Satisfaction.*°! The seller may, by 
express undertaking, bind himself by a warranty 
that the goods shall prove satisfactory to the buy- 
er ;°? where such a warranty appears, the buyer’s de- 
termination, if made in good faith, is conclusive as to 
whether or not the warranty has been complied 
with;°? he is the sole judge as to that point.°* How- 
ever, a warranty of satisfaction ordinarily does not 
authorize the buyer to reject the goods at his mere 
whim or eaprice;°° to be so construed, the language 
must clearly indicate the existence of an arbitrary 
authority to reject.°® 


[§ 755] D. Conditions—1. In General. The tak- 
ing effect oft or liability upon? a warranty may be 
made to depend upon the performance of conditions 
by the buyer, in which case the buyer, unless such 
performance is waived’ or exeused,? must comply 
with the conditions imposed in order to hold the sell- 
er upon the warranty,® and, conversely, may hold 
which would work satisfactorily to 
a reasonable person, and did not re- 
quire it to furnish pumps satisfac- 
tory to a city engineer, although the 


seller had knowledge that they were 
purchased by the buyer to deliver un- 


the collector as to amount of duties 
on imported merchandise shall be con- 
clusive, unless the owner shall with- 
in ten days from the liquidation of the 
duty notify the collector in writing of 
his objections thereto, the time fixed 
is jurisdictional, and hence, where 
the purchaser of coal with a warranty 
against incumbrances was not notified 
of the reliquidation thereof until the 
time for appeal to the board of gen- 
eral appraisers had expired, the fact 
that it failed to notify the seller that 
it had been required to pay the duty 
was no defense to an action to recov- 
er the amount so paid. North Ameri- 
can Commercial Co. v. North Ameri- 
can Transp. etc., Co., 52 Wash. 502, 
100 P 985. 


7 Houser. v./ Us, Sa 89 .Ct.1Clu 568: 
Old Pueblo Motors v. Abareca, CAriz.) 
288 P 666. 


[a] Notice held sufficient.—Bevan 
v. Muir, 53 Wash. 54, 101 P 485, 32 
LRANS 588. 

7g. Parker v. Nolan, 37 Tex. 85. 

79. Baltimore Steam Packet Co. v. 
Garrison, 6 Daly (N. Y.) 246. 

g0. Vienne v. Harris, 14 La. Ann. 
382; Hall v. Aitkin, 25 Nebr. 360, 41 
NW 192. 

81. Old Pueblo Motors v. Abareca, 
(Ariz.) 288 P 666. 


g2. Schnurmacher v. Kennedy, 88 
NYS 948. 
83. Blasdale v. Babcock, 1 Johns. 


(N. Y.) 517. 
84. Morris v. Mullins, 181 Ark. 671, 


chaser of a steamer who alleges that 
he has been evicted by order of a 
court of competent jurisdiction for 
debts secured by lien and privileges 
contracted by his vendor previous to 
the sale had at his disposal adequate 
proof to repel the claims on which 
the alleged eviction was effected, but 
which was not heard, solely because 
the only judge present, who had au- 
thority to grant’an injunction applied 
for by the purchaser, had been coun- 
sel for one of the parties, and would 
not act on the application, the vendor 
not being a party to the proceedings, 
or notified of them. Cockerell v. 
Smith, 1 La. Ann. 1. 


87. Cheatham v. Wilber, 
335, 46 NW 580. 


88. Cheatham v. Wilber, supra. 


89. Hull y. Ray, 80 Cal. A. 284; 
201 P 810% 


90. Hull v. Ray, supra. 


91. Sale on approval see supra §§ 
417-425. 


92. Ney v. Wrenn, 117 Va. 85, 84 
SE 1; Trunk v. Stewart, 146 Wash. 
131, 262 P 148. See Able Transfer Co. 
v. William E. Dee Co., 192 Ill. A. 14. 
And see cases infra notes 93-96. 


93. Halff Co, v.. Jones, (lex, Civ: 
A.) 169 SW 906; Exhaust Ventilator 
Go. 'v. Chicazof etes* Ri Co; "66! Wis. 
218, 28° NW 1343, 57 AmR 257. But 
see Lockwood Mfg. Co. v. Mason Reg- 
ulator Co., 183 Mass. 25, 66 NH 420 
(warranty that pumps sold would 
work ina “satisfactory manner” only 
obligated the seller to furnish pumps 


1 Dak. 


der a contract with the city requiring 
acceptance by a person to be appoint- 
ed by such city engineer). 

94. Dick v. James Clark, Jr., Elec- 
tric Co, 161 Ky. 622,471 SW 198. 

95. 
507, 277 P 167; Exhaust Ventilator 
Co. v. Chiéago, ete., R. Co., 66 Wis. 
218, 28 NW 3438, 57 AmR 257. See 
Ney v. Wrenn, 117 Va. 85, 84 SE 1 
(recognizing the rule but declaring 
it inapplicable to the facts). 


[a] Necessity of honest trial.— 
Where goods are sold with a warranty 
of satisfaction, the buyer may not, 
after delivery, ‘refuse to test, try, or 
use them at all and thereupon assert 
that they do not fulfill the warranty. 
Exhaust Ventilator Co. v. Chicago, 
ete., "Re Col 66) Wis) 218). 28. Niwassass 
57 AmR 257. 


96. Petrotta v. Gerson, 98 Cal. A. 
507 2702 BGs = 

1. Gould Balance Valve Co. v. Her- 
old, 26 N. D. 287, 144 NW 74. 

2. See cases infra notes 4-15. 

3. See infra §§ 768-772. 

4 Hasenwinkle Grain Co. vy. Doo- 


lay, 130 Ill. A. 75; Robinson v. itso, 
146 Mo. A. 634, 124 SW 590. 


Particular conditions see tries: §§ 
769-772. 


5. Ala.—Larren v. Spalding Mfg. 
Co., 17 Ala. A. 310, 85 S 593. 

Ark.—Williams v. Newkirk, 121 
Ark. 439, 181 SW 304; Highsmith v. 
Hammonds, 99 Ark. 400, 188 SW 635. 


*By ALBERT S. ABEL (§ 754). 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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the seller to his warranty where the conditions have 
The seller’s lability upon his war- 
ranty is not, however, dependent upon the perform- 
ance of independent covenants of the contract by the 


been fulfilled.® 
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buyer,’ and a condition to the enforcement of one 


Dak.—J. I. Case Threshing Mach. 
Co. vy. Vennum, 4 Dak. 92, 23 NW 563. 


Ga.—Brooks Bros. Lumber Co. v. 
J. I. Case Threshing Mach. Co,, 136 
Ga, 754, 72 SE 40; Tinsley v. Gullet 
Gin Co., 21 Ga. A. 512, 94 SE 892; In- 
ternational Harvester Co. of America 
We Morgan; 19) (Gas Ay 726) 92 SH 35; 
McDaniel v. Mallary Bros. Mach. Co., 
6 Ga. A. 848, 66 SE 146. 


Iil.—Hichelroth v. Long, 156 Ill. A. 
108; Hasenwinkle Grain Co. v. Dooley, 
USO THs AL 75. ‘ 

Ind.—D’Arey Spring Co. vy. Ansin, 
196 Ind. 98, 146 NE 214. 

Iowa.—Warren, etc., Mfg. Co. v. 
Watson, 92 Iowa 749, 60 NW 481; 
Sandwich Mfg. Co. v. Trindle, 71 Iowa 
600, 33 NW 79; Davis v. Robinson, 67 
Iowa 355, 25 NW 280. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Dulworth, 216 Ky. 637, 287 SW 
994; Glover Mach. Works v. Cooke- 
Jellico Coal Co., 173 Ky. 675, 191 SW. 
516; Nichols, ete., Co. v. Stubbs 
Thresher Co., 160 Ky. 694, 170 SW 4. 


Md.—Louis Eckles, etc., Ice Mfg. 
Co. v. Cornell Economizer Co., 119 Md. 
107.86 Ax, 38. 

Mo.—Russell v. Legg, (A.) 10 SW 
(2d) 326; Brooks Tire Mach. Co. v. 
Wells, 182 Mo. A. 50, 167 SW 604; 
Gaar-Scott v. Nelson, 166 Mo. A. 51, 
148 SW 417; Nichols-Shepard Co. v. 
Rhoadman, 112 Mo. A. 299, 87 SW 62. 

Nebr.—Worden v. Marsh Harvester 
Co., 11 Nebr. 116, 7 NW 756; Nichols 
v. Hail, 4 Nebr. 210. 

N. C.—A. B. Farquhar Co. v. Har- 
dy Hardware Co., 174 N. C. 369, 93 SE 
922; J. I. Case Threshing Mach. Co. 
v. McKay, 161 N. C. 584, 77 SE 848; 
Chase-Hackley Piano Co. v. Kennedy, 
152 N. C. 196, 67 SEH 488. 

N. D.—Gould Balance Valve Co. v. 
Herold, 26 N. D. 287, 144 NW 74. 


Oh.—Bell v. Robinson, 5 Oh. A. 454, 
QUINOA, “A332 icie-:Cy-cils 

Or.—Pendergrass v. Fairchild, 106 
Or-531, 2i2) P9683. 


Pa.—wNichols, etc., 
eA ASO. O Dyrtcs 

Ss. D—J. I. Case Threshing Mach. 
Co. v. Gidley, 28 S. D. 101, 132 NW 
rials 

Tex.—Fetzer v. Haralson, (Civ. A.) 
147 SW 290. 

Vt.—Reynolds v. Roberts, 
392. 

Va.—-Ford Motor Co. v. Switzer, 140 
Va. 383, 125 SE 209. 

Alta.—Edwards vy. Pearson, 15 Alta. 
Te) B88; 

Sask.—Hlliott v. Brown, 3 Sask. L. 
238. 

See Crane Co. v. Columbus Constr. 
Co., 73 Fed. 984, 20 CCA 2383 [certio- 
rari dism 174 U. S. 600 mem, 19 SCt 
721 mem, 43 L. ed. 1102 mem (recog- 
nizing rule)]. 

But see Campbell v. Lodge No. 99 
A. F. & A. M., 76 Kan, 400, 92 P 538 
(where, although warranties were ex- 
pressly conditioned on payments be- 
ing made according to the contract, 
the condition was held immaterial and 
a failure to comply therewith not to 
estop a party from setting up a breach 
of warranty). 

[a] Provisions as to resale.—(1) 
When on a sale of machinery by a 
manufacturer to a dealer the contract 
provides that no delivery shall be 
made “until the same has been set- 
tled for’ and that any failure on the 
part of the dealer shall have the ef- 


Covi. eMicCall, 


BTEC: 


} 


fect, at the option of the seller, of re- 
leasing the seller from its warranty 
of the machinery to do good work, the 
dealer cannot avail itself of the fail- 
ure of a machine to do good work in 
an action by the manufacturer against 
the dealer for the price, where it has 
delivered the machine to a customer 
Without first requiring the customer 
to settle therefor. Warren, etc., Mfg. 
Co. v. Watson, 92 Iowa 759, 60 NW 
481. (2) Where a guaranty of ma- 
chines was to apply only in case of 
a sale, and the machines were sent 
for approval, after they were tested 
and were returned without a sale, no 
liability arose under the guaranty. 
Pope v. Fairchild, 133 App. Div. 886, 
117 NYS 575. (3) A contract provi- 
sion relieving sellers from responsi- 
bility for resale losses did not relieve 
them from liability for breach of 
warranty of quality. Kitterman v. 
Hagle Pine Co., 122 Or. 137, 257 P 815. 


[b] Cooperation with seller.—If 
the buyer fails and refuses to carry 
out terms incumbent upon him, con- 
tained in a contemporaneous contract 
of warranty intended to survive ac- 
ceptance entered into at the time of 
the execution thereof, he is estopped 
to rely on a warranty contained in 
the original sale agreement. ‘Twin 
City. Co. v. Armstrong, 116 Okl. 237, 
244 P 196. 


[c] Statutory warranties.—A1- 
though statutory provisions to the 
effect that the seller of an article of 
his own manufacture impliedly war- 
rants its freedom from latent defects 
and the knowing use of improper ma- 
terial, its reasonable fitness for the 
purpose, and its soundness and mer- 
chantability, became a part of a con- 
tract for the sale of a threshing ma- 
chine, they must be construed in con- 
nection with express stipulations as 
to things to be done by the buyer to 
afford the seller an opportunity to re- 
pair breaks or supply missing parts, 
ete. Rowe v. Emerson-Brantingham 
impli Co.) Gl Mont. 738.201) Pe 306: 


6. See Smith v. Borst, 63 Barb. (N. 
Y.) 57 (where horse’s leg was war- 
ranted to “get all right” if certain 
treatment was pursued, the buyer 
cannot be charged with negligence in 
following such treatment rather than 
the advice of a veterinarian). 


[a] Good faith. Where the buyer 
of an interest in a stave business, in 
consideration of the seller’s guaranty 
of the amount paid therefor, agreed 
to give the seller a specified share in 
the profits of the business, it was his 
duty to act in good faith in selling the 
staves to the best advantage. Ford v. 
Fix, 112 Ark, 1, 164 SW 726. 


7. Neville v. Hughes, 104 Mo. A. 
455, 79 SW 735; Hammond v. Sand- 
wich Mfg. Co., 146 Wis. 485, 131 NW 
1097; Ontario Wind Engine v. Bunn, 
8 Sask, L. 58. 


[a], Independent condition.—(1) A 
convenant by one selling a newspa- 
per plant, warranting the title, and a 
covenant by the purchaser to contin- 
ue the publication for a year, were not 
mutually dependent, but mere sepa- 
rate and distinct obligations. Neville 
v. Hughes, 104 Mo. A. 455, 79 SW 735. 
(2) A warranty of the machine sold to 
be of good material and first class 
workmanship is separate and distinct 
from a further provision that for a 
year the seller will make good, par- 
tially at its expense, all breakage not 
caused by ordinary wear or accident, 
misuse, or neglect; so that recovery 
can be had on the warranty without 
proof that the seller was request- 
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warranty is not a condition to the enforcement of a 
distinet warranty.® 
price is not a condition precedent to an action for 
damages® unless the parties have so covenant- 


So payment of the purchase 


ed to make good such breakage with- 
in the year. Hammond y. Sandwich 
Mfg. Co., 146 Wis. 485, 131 NW 1097. 


8. Pendergrass v. Fairchild, 106 
Or: 537, 212 P 963 Battey v. Lunt; 
30 Rei. 1, 73 A .353,.136, AmSR 926: 


[a] Notice of defects.—Where a 
contract of sale of machinery con- 
tained a warranty and a separate and 
distinct clause providing that notice 
of defects should be given to the sell- 
er within ten days after the machin- 
ery was received, or the same should 
be deemed waived, the seller reserv- 
ing the right to furnish all material 
and labor to correct the defects, the 
notice was not a condition precedent 
to a recovery for breach of the war- 


ranty W. T. Adams Mach. Co. v. 
Turner, 162 Ala. 351, 50 S 308, 136 
AmSR 28. See Indiana Silo Co. v. 
Harris, 134 Ark. 218, 203 SW 581 


(where provision that all claims for 
damaged or defective parts must be 
made by purchaser within ten days 
was held not binding upon defendant, 
where there were no defects he could 
have discovered within such time). 


[b] Return for replacement of 
parts.— Where a contract for the sale 
of an engine embraced warranties 
that if any parts should be broken 
or useless the seller would repair 
without charge upon return of the - 
engine to the factory, and that the 
engine would do good work when 
properly handled, the -warranties 
were separate, and the buyer was 
not required to return the engine for 
repairs before suing for breach of the 
warranty that it would do good work. 
Battey v. Lunt, 30 R. I. 1, 73 A 353, 
136 AmSR 926. 


[ec] Right to repair.—Pendergrass 
v. Fairchild, 106 Or. 537, 212 P 963. 


9. Ill—Staver Carriage Co. 
UP TACADS ete., Mfg. Co., 188 Il. 
634. 

Minn.—Skoog v. Mayer Bros. Co., 
122 Minn. 209, 142 NW 193; Thoreson 
v. Minneapolis Harvester Works, 29 
Minn. 341, 13 NW 156; Frohreich v. 
Gammon, 28 Minn. 476, 11 NW 88. 


Nebr.—Volland v. Baker, 32 Nebr. 
391, 49 NW 381, 13 LRA 140. 


Oh.—Feigel v. National Shellac Co., 
32 Oh. A. 192, 165 NE 592. 


Ss. C.—Stewart v. Smith, 138 S. C. 
124, 185 SE 801; Wiggins v. Hunter, 
IN Sb CS IP Soe 


Compare Bach v. Levy, 101 N. Y. 
511, 5 NE 345 (where payment by note 
was peated equivalent to payment in 
cash), 


[a] Conditions held immaterial.— 
(1) A written contract for the sale 
of a heating plant contained certain 
warranties conditioned on payment of 
the price under its terms. When the 
plant was installed, it failed to ful- 
fil the warranties. It was held that 
the failure of the purchaser to pay 
the first instalment, which was due 
when the plant was installed, did not 
estop him from setting up a breach of 
warranty in an action for the price. 
Campbell v. Lodge No. 99 A. F. & A. 
M., 76 Kan. 400, 92 P 53. (2) Wherea 
written contract for the sale of per- 
sonalty contains warranties condi- 
tioned on payment of the price accord- 
ing to its terms, failure to pay the 
first instalment when due will not es- 
top the purchaser from relying on the 
breach, where the failure furnished 
no excuse for the neglect of the ven- 
dor to remedy the breach. Campbell 
v. Lodge No. 99 A. F. & A. M., supra. 


{[b] Under a statute providing that 


v. 
A. 
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ed,1° or unless the sale is conditional and title does 
A written warranty is not 
controlled by collateral conditions not. brought to the 
knowledge of the buyer,!? or by conditions not form- 
ing a part of the contract of the parties.+? 


Conditions attached to a warranty 
which are framed by the seller to limit his liability 
and restrict the benefit thereof to the buyer are to 
be strictly construed against the party in whose in- 


not pass until payment. 


Construction. 


terest they are made.1* 


Implied warranty. Where there is a special con- 
tract of warranty imposing conditions precedent, it 
takes the place of a like or inconsistent implied war- 
cannot plead and prove failure 


ranty and the buyer 


where there is a breach of warranty, 
the buyer may at his election accept 
and keep the goods and maintain an 
action against the seller for damages 
for breach of warranty, a buyer w'‘ho 
accepts goods need not wait until he 
is sued for the price to set up breach 
of warranty, but he may sue for 
breach of warranty without paying 
or offering to pay the price. Silber- 
cout vy. Libby, 122 Misc. 443, 204 NYS 


10. Norfolk Stave, etc., Corp. v. A. 
H. Andrews Co., 242 Fed. 230, 155 CCA 
70; Evans vy. Premier Refining Co., 31 
Ga. A. 303, 120 SE 553. 


[a] For example (1) where the 
contract provides that upon failure 
of the seller, after opportunity given, 
to correct errors or defects the pur- 
chaser may either pay for the goods 
or return them, payment of the price 
or a return of the goods is a condi- 
tion precedent to an action or coun- 
terclaim for breach of warranty. 
Norfolk Stave, ete., Co. v. A. H. An- 
drews Co., 242 Fed. 230, 155 CCA 70. 
(2) Where defendants, in a suit for 
the price of an automobile lubricant, 
pleaded an express warranty against 
breakage of automobile gears of cus- 
tomers using the lubricant, they could 
not show that the lubricant was 
worthless, unless they also show that 
they had complied with the condition 
in the contract that defendant’s ac- 
count with plaintiff should be paid 
when due. Evans vy. Premier Refining 
Co., 31 Ga. A. 303, 120 SE 553. 


[b] Settlement.—Where a_- con- 
tract provides that a,warranty shall 
not be in effect until settlement ei- 
ther by cash or notes, it becomes ef- 
fective upon such settlement and not 
until then. Gould Balance Valve Co. 
v. Herold, 26 N. D. 287, 144 NW 74. 


11. English v. Hanford, 75 Hun 
428, 27 NYS 672; Carpenter v. Chap- 
man, 139 NYS 849. See Stearns v. 
Drake, 24 R. I. 272, 52 A 1082 (rec- 
ognizing rule). 


[a] Implied warranty of title.— 
Russell v. Penniston, 55 Cal. A. 492, 
203 P 813. 


12. Landreth v. Wyckoff, 67 App. 
Div. 145, 73 NYS 388. 


13. See Barton v. Chicago Fire 
Proof Covering Co., 113 Mo, A. 462, 87 
SW 599 (holding that on a sale of 
paint with a warranty that it would 
not turn yellow, crack, or scale off, 
and that it would be as described in 
the seller’s circulars if applied in ac- 
cordance with instructions, a pamph- 
let sent to the buyer prior to the sale, 
describing the paint, and containing 
the statement that it should not be 
applied to green timber, was no part 
of the contract, and the buyers were 
not bound thereby). 

[a] Conditions in invoice.—(1) 
Where a contract for the purchase of 
a carload of potatoes was made over 
the telephone, a provision of the sell- 
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of the implied warranty and thus escape performance 
of the conditions precedent.*® 

[§ 756] 2. Test or Triai.*® 
conditional on a test’or trial to be made by the pur- 
chaser for a specified time, and in such case a breach 
cannot be predicated unless the condition is ful- 
filled,” or waived.1® 


Duration of test. Where provision is made that if 
after a specified period for trial the warranty is 


The warranty may be 


found not to be fulfilled notice shall be given the 


er’S invoice, requiring immediate no- 
tice in case of a claim for damage, 
was not a part of the contract, and 
the buyer was not required to comply 
therewith in order to recover for a 
breach of warranty. Pennington Gro- 
cery Co. v. Wood, 97 Okl. 220, 223 P 
368. (2) In an action for damages for 
breach of warranty as to cloth pur- 
chased for making riding breeches 
the acceptance by the buyer of an in- 
voice containing a provision that 
no goods could be returned after the 
same had been cut was not a waiver 
of warranty, as such invoice was no 
part of the contract, and especially 
where the defective quality of the 
goods could not be discovered until 
after cutting, and, in fact, not until 
breeches had been worn. Lorraine 
Mfg. Co. vy. Allen Mfg. Co., 77 Colo. 
156, 234 P 1055. 


[b] Condition stamped on pack- 
age.—In an action for a breach of 
warranty to ship “export cured cod- 
fish,’ it was not incumbent upon 
plaintiff in first instance to show that 
condition ‘‘Perishable, store away 
from boilers,’ stamped on the pack- 
ages, had been complied with during 
the shipment; such condition forming 
no part of the contract between the 
parties, and being placed upon the 
outside of the packages by the pack- 
er without any knowledge on the part 
of the purchaser. Barrios y. Pacific 
miatee Trading Co., 41 Cal. A. 637, 183 
P 236. 


[ec] Limitation in receipt for price. 
—After the completion of a contract 
of sale in which the seller warrants 
the soundness of the mule sold, a lim- 
itation incorporated in a receipt for 
the price is not binding on the pur- 
chaser. Turner v. Manley, 14 Ga, A. 
215, 80 SE 680. 


[ad] Substitution of contract.— 
Where a defendant purchased a trac- 
tion engine of complainant, with war- 
ranties, the contract providing that 
notice of defects must be given with- 
in ten days, and thé engine proving 
defective, defendant notified com- 
plainant ‘ats the same time substitut- 
ing a proposition, which was accept- 
ed by complainant, to take another 
engine of like pattern, which ‘‘should 
be perfect in all particulars,’ at a 
specified price, the second purchase 
was not governed by the former con- 
tract, as to notice of defects. Russell 
v. Hudson, (Tenn. Ch. A.) 87 SW 1001. 


[e] Posted notice requiring return. 
—Where there is a general warranty 
of a horse, the fact that there was a 
notice posted on the seller’s premises, 
requiring the return of an unsound 
horse within six days, will not defeat 
the buyer’s action, but it will be left 
to the jury for them to say whether 
this formed any part of the original 
contract. Best v. Osborn, 2 C. & P. 74, 
12 BCL 458, 172 Reprint 34, R. & M. 
290, 171 Reprint 1024. 


14. Webster City First Nat. Bank 


seller, the buyer is not bound to continue the trial 
for the full period where the failure of the article 
to conform to the warranty is sooner established.?® 


Impossibility or prevention of test. 


Where by 


v. Dutcher, 128 Iowa 413, 104 NW wee 
Parsons Band Cutter) fetch, 1Co: 
Gadeke, (Nebr.) 95 NW 850. 


[a] Limitation of condition.— 
Where a_ stallion was warranted 
“serviceably sound as a serving stal- 
lion,” and it was also agreed that, if 
he should not prove himself to be a 
fifty per cent foal getter, the buyer 
should return him, and receive anoth- 
er horse of equal value, a further stip- 
ulation that the seller should not be 
bound by the conditions of the guar- 
anty unless the buyer should submit 
to him a monthly report showing the 
condition of the horse, and the num- 
ber of mares tried and reserved each 
month from date of purchase, was 
applicable only to the horse’s capacity 
as a foal getter, and an action for 
breach of the warranty of soundness 
could be maintained without having 
submitted such reports. Montgomery 
v. Hanson, 122 Iowa 222, 97 NW 1081. 


15. Acme Harvesting Mach. Co. v. 
Gasperson, 168 Mo. A. 558, 153 SW 
1069; Walter A. Wood Mowing, etce., 


Mach. Co. v. Bobbst, 56 Mo. A. 
Boyer v. Neel, 50 Mo. A. 26. 


16. Limitation of period of war- 
ranty to time for test or trial see su- 
pra § 715. 

Opportunity to test before waiver 
imputed see infra § 779. 

Retention as conclusive evidence of 
pene of warranty see infra § 


17. Southern Engine, etc., Works v. 
Globe Cooperage, etc., Co., 98 Ark. 
482, 136 SW 928; Thisler v. Hopkins, 
85 Ill. A. 207; Seroggin v. Wood, 87 
Iowa 497, 54 NW 437. 


[a] Premature notice.—Where the 
warranty of a machine provides that 
“if, upon one day’s trial,” it does not 
work well, ‘the purchaser shall give 
immediate notice to’ the sellers or 
their agent, a notice that it did not 
work well, given by the purchaser to 
the agent after about one-half day’s 
trial, is premature, and not a compli- 
ance with the contract. McCormick 
Harvesting Mach. Co. v. Brower, 88 
Iowa 607, 55 NW 527. 


[b] Mode of trial or test.—Where 
an engine is sold under a warranty 
that it is capable of developing twen- 
ty-five horse power when tested ac- 
cording to a designated system, a 
finding that there was a breach of 
warranty is sustained by evidence 
that in actual use under conditions 
satisfactory to the seller it could not 
develop more than fifteen horse pow- 
er, although no test was made accord- 
ing to the prescribed method. Kin- 
nard Press Co. v. Stanley, 70 Kan. 770, 
US) 12 (Hs 

18. See infra § 768. 

19. J. I. Case Threshing Mach. Co. 
Ve GELS aalio lS AC a9 Oar OL elie O2Se 
Threshing Mach. Co. v. Gidley, 28 S. 
D. 101, 132 NW 711; Womach v. J. I. 
Case Threshing Mach. Co., 62 Wash. 


427; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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circumstances not due to the fault of the buyer a test 
as provided for by the contract is made impossible, 
the warranties may be shown by other evidence not 


to have been fulfilled.?° 


In the absence of any contractual provision as to 
‘a test, the seller is entitled to a fair and reasonable 
test by the buyer of the quality of the article sold 
before he may be charged with a breach of warran- 


ty.?1 


[§ 757] 3. Notice to Seller of Defects?*—a,. In 
Except as the rule may be restricted by 


General. 


661, 114 P 509. 


[a] Machinery.—(1) A warranty 
providing that, if after ten days’ trial 
by the purchaser the machine war- 
ranted shall fail to fulfill the war- 
ranty, written notice shall be given, 
is not a mandatory requirement that 
the purchaser continue his attempts 
to use the machine for ten days, but, 
is a mere limitation upon his time 
for trial. J. I. Case Threshing Mach, 
Co. v. Gidley, 23 Si D. 101, 132 “NW: 
Wate (2) Under contract providing 
that if machine failed to work after 
trial of ten days notice should be giv- 
en defendant, plaintiff was only bound 
to give the machine sufficient trial to 
demonstrate that it was incapable 
of doing the work for which it was 
sold. Womach v. J. I. Case Threshing 
Mach. Co., 62 Wash. 661, 114 P 509. 


20. Socony Burner Corp. v. Gold, 
227 App. Div. 369, 237 NYS 552. 


[a] Destruction by fire of oil heat- 
er rendering test impossible does not 
impose liability for price. Socony 
Burner Corp. v. Gold, 227 App. Div. 
369,, 2387 NYS 552. 


[b] Mere breaking of boiler flues, 
not due to negligence of the buyer, 
while buyer used heating plant prior 
to an opportunity for a final test at 
ten degrees below zero would not de- 
feat the buyer’s rights under con- 
tract. Industrial Heating, etc., Co. 
v. Austin, 200 Wis. 367, 228 NW 508. 


21. Metropolitan St. R. Co. v. Brod- 
erick, etc., Rope Co., 156 Mo. A. 640, 
137 SW 633. 


[a] Steel cable.-—Where a steel ca- 
ble is sold for use by a street rail- 
road with a warranty of twelve 
months’ service, and the buyer al- 
lows the cable to remain in coil with- 
out use for an unreasonable period 
of time so as to impair its strength 
and wearing capacity, without any 
waiver of the delay by the seller, or 
does not operate it in a suitable man- 
ner or with reasonably suitable ap- 
plianees, so that it wears out before 
the expiration of the warranty, or 
fraudulently makes an unreasonable 
use of it so as to hold the seller upon 
the warranty, the buyer cannot re- 
cover on the warranty, in the absence 
of a waiver on the part of the seller, 
since the seller is entitled to have a 
fair and reasonable test of the cable 
before being charged with breach of 
warranty. Metropolitan St. R. Co. v. 


Broderick, etc., Rope Co., 156 Mo, A. 
640, 137 SW 633. 
{b] Sufficiency.—To demonstrate 


a breach of an express warranty as to 
quality in the sale of goods, it is not 
necessary that the purchaser place 
all of the goods with his customers 
for trial when a reasonable test has 
been so made. Voorhees Rubber Co. 
Vv. Union Supply) .Co., 31 Oh. Cir. Ct. 
557. 

22. Necessity in the absence of 
contractual requirement see infra § 
787. 

23. See statutory and constitution- 
al provisions and cases infra this 
note. 

[a] A provision of a seller’s in- 
voice limiting his liability for dam- 
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statutory or constitutional provisions?*® where the 
warranty is conditioned upon the giving to the seller 
of notice of defects, the buyer must give notice in 


accordance with the terms of his contract, in order 


that, he may be entitled to assert a breach of the war- 
ranty,24 unless such notice is excused?® or waived.?® 
For example, if the contract provides that in case 
defects develop the seller shall have notice and an 
opportunity to replace or repair the article, notice 


of the defects must be given to fix the seller’s labil- 


ages to damages claimed immediately 
on receipt of goods is void because in 
conflict with Const. art 23 § 9, making 
any stipulation for interest or de- 
mand, other than such as may be pro- 
vided by law as a condition precedent 
to establishing claimed demand or lia- 
bility, void. Pennington Grocery Co. 
v. Wood, 97 OKl. 220, 223 P 368. 

{b] Statutory warranty.—A provi- 
sion that the purchaser shall not re- 
ly on any breach of a warranty as to 
the goods purchased being well made 
and of good material, unless notice 
is given, does not apply to a warranty 
implied under the Farm Machinery 
Act. Nolan v. Emerson Brantingham 
Impl. Co., 5 Alta.-L. 353. 

24. Ark.—Southern Engine, etc., 
Co. v. Globe Cooperage, etc., Co., 
Ark, 482, 136 SW 928. 

Ga.—Robinson vy. Woodruff Mach. 
Mfg. Co., 28 Ga. A. 426, 98 SE 405; 
Moultrie v. J. S. Schofield’s Sons Co., 
6 Ga. A. 464, 65 SE 315. 


Ill.—Hichelroth v. Long, 156 Ill. A. 
108. 


Kan.—Auto-Fedan Hay Press Co. v. 
iE Kan. 218, 131 P 595, 50 LRA 
NS 783. 


Ky.—Black Diamond Coal Min. Co. 
v. Heyl, 214 Ky. 367, 283 SW 393; 
Jewell v. Massillon Engine, etc., Co., 
198 Ky, 22, 247 SW 1117; Weber v. 
Lape, 145 Ky. 769, 141 Shines GUS vali, ats 
Case Threshing Mach. COouy. Matting- 
ly, 142 Ky. 581, 134 SW 1131. 


Miss.—McPherson vy. Gullett Gin 
Co., 134 Miss. 771, 100 S 16. 


Mo.—Russell v. Legg, (A.) 10 SW 
(2d) 326; Brooks Tire Mach. Co, v. 
Wells, 182 Mo. App. 50, 167 SW 604; 
Acme Harvesting Mach. Co. v. Gas- 
person, 168 Mo. A. 558, 153 SW 1069; 
Gaar v. Nelson, 166 Mo. A. 51, 148 SW 
417. 


Mont.—Advance-Rumely Thresher 
Co. v. Terpening, 58 Mont. 507, 193 P 
(O52 

N. Y.—Frick Co. v. Pultz, 162 App. 
Div. 209, 147 NYS 732. 


N. C.—Ford v. Willys-Overland, 197 
NeeCE rat 147" SH 82.259 rick "Cony. 
Boles, 168 N. C. 654, 84 SE 1017. 


N. D.—Gould Balance Valve Co. v. 
Herold, 26 N. D. 287, 144 NW 74. 


Pa.—wNichols, ete., Co. v. McCall, 
el 2a), DUS tO rs 


Ss. C.—J. I. Case Threshing Mach. 
Co. v. Dyches, 108 S. C. 411, 94 SE 
1051. ‘ 

Tex.—Swift v. Roach, (Civ. A.) 266 
SW 846; Street v. J. I. Case Thresh- 
ing Mach. Co., (Civ. A.) 188 SW 725; 
Wilson v. Avery Co., (Civ. A.) 182 SW 
884; Caples v. Port Huron Engine, 
etc., Co., 61 Tex. Civ. A. 646, 131 SW 
303. 

Va.—Monroe v. Cowne, 133 Va. 181, 
112 SE 848. 


Wash.—Gruendler Patent Crusher, 
ete.,.Co. v. Preston Grain, etc., Co., 
124’ Wash. 479, 215 P 60: 


Man.—Sawyer, etc., Co. v. Fergu- 
son, 20 Man. 451. 


Sask.—Robert Bell Engine Co. vy. 


ity,?7 and if the contract provides that notice of 
defects shall be given to the seller to afford him an 


Burke, 5 Sask. L. 75, 4 DomLR 342, 
19 WestLR 934; Allcock v. Manitoba 
Windmill, etc., Co., 4 Sask. L. 135. 


[a] Statutory warranty.—W here 
the statute creating a warranty pro- 
vides that written notice of a breach 
shall be given to the seller, the giving 
of such a notice is essential to a re- 
covery of damages. Arnott v. Cana- 
dian Fairbanks Morse Co., Ltd., 
Saskw al. 82 


25. Robinson y. Ligon, 146 Mo. A. 
634, 124 SW 590. 


[a] Excuse for failure to give no- 
tice.— (1) In an action for the pur- 
chase price of a machine, where the 
defense was breach of warranty, the 
fact that the company which sold 
plaintiff the machine had ceased to 
exist at the time of the alleged breach 
of warranty did not relieve ‘him from 
giving notice thereof, where its suc- 
cessor was practically the same com- 
pany, and defendant did not attempt 
to give notice of the breach to any 
one. Acme Harvesting Mach. Co. v. 
Barkley, 22 S. D. 458, 118 NW 690. 
(2) In replevin to recover machinery 
sold under written orders of purchase, 
where defendant pleaded that defects 
in the machinery had been fraudulent- 
ly concealed, and that he did not dis- 
cover them until long after the time 
specified in the contract for making 
reclamation on account thereof, an ob- 
jection that defendant was conclud- 
ed by the express warranty in the 
contract, and that he could not avail 
himself of the breach of it until he 
had complied with it on his part, was 
properly overruled. Robinson v. Li- 
gon, 146 Mo. A. 634, 124 SW 590. 


26. See infra § 769. 


27. U. S.—Sloan v. 
Med. 196, 59 €CA. 612. 


Ark.—Southern Engine, etc., Works 
v. Globe Cooperage, etc., Co., 98 Ark: 
482, 136 SW 928. 


Ind.—Seiberling v. Rodman, 14 Ind. 
A. 460, 43 NE 88. - 


Ky.—J. I. Case Threshing Mach. Co. 
v. Harp, 113 SW 488; Guhy v. Nich- 
ols, ete., Co., 109 SW TL9ON SS Koya 
237; Davis v. J. I. Case Threshing 
Mach. Co., 80 SW 1145, 26 KyL 235; 
Frick Co. v. Morgan, 69 SW 1072, 24 
refs 836; Osborne v. Traylor, 8 KyL 


Mich.—Zimmerman Mfg. Co. v. 
Dolph, 104 Mich. 281, 62 NW 339. 


Minn.—Beckett v. Gridley, 67 Minn. 
37, 69 NW 622. 


Nebr.-—Aultman  v. 
Nebr. 72, 31 NW 241. 


N. Y.—Hills v. Bannister, 8 Cow. 31, 


S. D.—Acme Harvesting Mach, Co. 
v. Barkley, 22 S. D. 458, 118 NW 690. 


Tex.—Equitable Mfg. Co. v. Ste- 
vens, (Civ. A.) 60 SW 350; Aultman 
vy. McKinney, (Civ, A.) 26 SW 267; 
Aultman v. York, 1 Tex. Civ. A. 484, 
20 SW 8651. 


Wis.—Northern Electrical Mfg. Co. 
v. H. M. Benjamin Coal Co., 116 Wis: 
130, 92 NW 553; Trapp v. New Bird- 
sall Co., 99 Wis. 458, 75 NW 77. 


Wolf Co., 124 


Stichler, 21 
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opportunity to remedy them, failure to give such 
notice will be regarded as waiving the breach of 
warranty.?® 

Separate provisions in contract. A provision re- 
quiring notice with respect to a particular warranty 
does not require notice as to another and distinct 
warranty.2® Further, the seller is not entitled to 
notice of a breach of warrranty because of a separate 
and distinet clause not embodied in the warranty and 
providing for notice of defects within ten days after 
receipt of goods.*° The seller’s right to notice is not 
affected by a further provision for the return of the 
article if defective.*+ 

Fraud. The failure to give notice will not prevent 
the buyer from holding the seller liable for fraud in 
substituting inferior goods for those actually pur- 
chased.*? 

Article entirely worthless. The rule requiring the 
giving of notice of defects as required by a warranty 
will not operate to permit a recovery of the purchase 
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Second notice. Where the seller has a reasonable 
time after notice in which to remedy the defect, after 
the buyer has given notice no further notice is re- 
quired within a reasonable time for the seller to re- 
spond®* or after the seller has responded and un- 
dertaken to make good the defect.?° A provision 
requiring notice within a specified time does not ap- 
ply with reference to the giving of a further notice 
after the seller has attempted to remedy the defects, 
and upon further trial it is found that the defects 
still exist.°°® 


Refusal to accept: Where the buyer has refused 
to accept delivery of a machine and demanded re- 
payment of his money, a provision as to notice of 
defects within a prescribed time after their discov- 
ery 1s inapplicable.** 


[§ 758] b. Time for Notice. “Where the contract 
specifically provides as to the time within which no- 
tice must be given, such time must be determined by 
a proper construction of the contract,*?* but the no- 


price by the seller where the article is worthless.** 


28. Ark.—Duffie v. Pratt, 76 Ark. 
74, 88 SW 842; Pratt v. Meyer, 75 
Ark. 206, 87 SW 123. 

Dak.—J. I. Case Threshing Mach. 
Co. v. Vennum, 4 Dak, 92, 23 NW 563. 


Doe dey Caan v. Wykle, 36 Ill. A. 


Ind.—Brown v. Russell, 105 Ind. 46, 
4 NE 428. 


Ind. T.—Baird v. Pratt, 6 Ind. T. 
38, 89 SW 648. 


Iowa.—Russell v. Murdock, 79 Iowa 
101, 44 NW 237, 18 AmSR 348; Nich- 
ols, v. Wyman, 71 Iowa 160, 32 NW 

Kan.—Furneaux v. Bsterly, 36 Kan, 
539, 138 P 824. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Lyons, 72 SW 356, 24 KyL 1862. 


Mo.—Pratt v. S. J. Langston Mer- 
cantile Co., 111 Mo. A. 96, 85 SW 134; 
Kingman v. Schulenberger, 64 Mo. A. 
548; Deere v. Hucht, 27 Mo, A. 1; 
Craycroft v. Walker, 26 Mo. A. 469. 


Nebr.—Smith v. Evans, 13 Nebr. 
314, 14 NW 406. 


N. Y.—Geiser Mfg. Co. v. aye 
55 App. Div. 638, 67 NYS 30. 


“Tex.—Aultman y. York, 1 Tex. Civ. 
A. 484, 20 SW 851. 


Wash.—Stover v. Rogers, 3 Wash. 
603, 28 P 906. 


29. Hart-Parr Co. v. Wells, 57 Can. 
S. C. 344; Ontarto Wind Engine v. 
Bunn, 8 Sask. L. 58. 


30. W. T. Adams Mach.’Co. v. Tur- 
eg 162 Ala. 351, 50 S 308, 1836 AmSR 


31. Osborne v. Wigent, 127 Mich. 
624, 86 NW 1022; Nichols, etc., Co. v. 
Chase, 103 Wis. 570, 79 NW 772. 


82. Pratt v. Morris, 87 SW 783, 27 
KyL 1035; Folkes y. Pratt, 86 Miss. 
254, 38 S 224. 


[a] For example, in an action for 
the price of goods sold with a war- 
ranty of quality making buyer’s tri- 
al, notice, ete., conditions precedent 
to liability, a defense that the defects 
were latent and fraudulently con- 
cealed and not discoverable within 
the time allowed, as known to the sell- 
er, was not demurrable because notice 
was not given. Tinsley v. Gullet Gin 
Co., 21 Ga. A. 512, 94 SE 892. 


[b] General allegations of fraud 
insufficient—Where by the contract 
of purchase the purchasers agree to 
report to the sellers within a time lim- 
ited all defects, it is error for the 


court, in its instructions to the jury 
in an action on the contract, to treat 
the contract as allowing the purchas- 
ers an indefinite period in which to 
discover and complain of such de- 
fects, there being evidence that they 
had full opportunity to do so within 
the time limited, and also that they 
had waived the defects complained of; 
and the fact that the purchasers in 
their pleadings alleged in general 
terms that the sellers had perpetrated 
a fraud upon them by falsely repre- 
senting the qualities of the property 
sold makes no difference. Malsby v. 
Young, 104 Ga. 205, 30 SE 854. 


33. Hyman v. Broughton, 197 N. C. 
1, 147 SE 434. 


[a] In an action on a note for the 
price, evidence of the worthless char- 
acter of gin sold to defendant is ad- 
missible, although notice of the de- 
fect was not given as required by the 
written warranty. Hyman v. Brough- 
ton, 197 N. C. 1, 147 SE 434. 


34 Murray Co. v. Morgan, 280 Fed. 
499. 


35. Murray Co. v. Morgan, supra. 


36. Neiss v. Canadian Port Huron 
Co., 3 Alta. :L. 245. 


37. Buckley v. Advance Rumely 
Thresher Co., 106 Nebr. 214, 1883 NW 
105. 


38. See cases infra this note. 


[a] Test as to various uses.—Up- 
on a sale of a combined reaper and 
mower, with warranty to put it in or- 
der on notice that upon one day’s 
trial it did not work well, the buyer 
was not bound to give notice until 
he had tried it for use both as reaper 
and mower. McCormick vy. Basal, 50 
Iowa 523. 


[b] Provision for examination on 
arrival.—Under a warranty of cream 
separators that they would do good 
work when properly set up, the con- 
tract also providing that the buyer 
agreed to examine on arrival and no- 
tify of shortage or defective parts, 
the buyer, a retail dealer, was held 
not required to give notice that ma- 
chine would not do good work until it 
had been actually tested on resale. 


Advance Rumley Thresher Co.  v. 
Briggs Hardware Co., 202 Mo. A. 6038, 
206 SW 587. 


39. Ark.—Southern Engine, ete, 
Works v. Globe Cooperage, etce., Co., 98 
Ark. 482, 186 SW 928. 


Kan.—Massey-Harris Harvester Co. 
v. Burnett, 126 Kan. 453, 268 P 740. 


tice must be given within the time fivets oY 


Under a 


‘Ky.—Frick Co. v. Morgan, 69 SW 
1072, 24 KyL 836. 


La.—Elfant v. Trahan, 156 La. 220, 
100 S 404. 


Mass.—Pennsylvania Iron Works 
Co. v. Hygeian Ice, etc., Co., 185 Mass. 
366, 70 NE 427. 


Nebr.—Moline, ete., Co. v. Pereau, 
52 Nebr. 577, 72 NW 956. 


N. Y.—Johansmeyer vy. Kearney, 37 
Misc. 785, 76 NYS 930. 


S. C—Murray Co. v. Peacock, 117 S. 
C. 384, 109 SH 221. 


Va.—Monroe v. Cowne, 133 Va. 181, 
112 SE 848. 


Eng.—Smart v. Hyde, 8 M. & W. 
723, 151 Reprint 1231. 


ost we eee v. Brown, 3 Sask. L. 


[a] Period of demonstration.— 
Where a contract of sale of a tractor 
required notice by telegram and reg- 
istered mail of the failure of the 
tractor to fulfill the warranty within 
six days from its first use, and also 
provided for a demonstration which 
continued for six days, notice given 
the day following the last day of the 
test was in time, as the period of dem- 
onstration was the “fir Sthuses4 Heer 
Engine Co. v. Papan, 142 Ark. 171, 
218° SW. 202. 


[b] Difficulty of examination.— 
Where a bill of toilet articles was sold 
to a druggist under a contract provid- 
ing that the purchaser should ex- 
amine the goods at once upon their 
arrival, and notify the seller within 
five days if they were not equal to 
samples shown by the salesman, the 
seller was entitled to recover the 
price if no complaint was made within 
five days, even though, from the na- 
ture of the goods, no examination 
could have been made within five days 
from the date of delivery. Pratt v. 
Morris, 87 SW 783, 27 KyL ‘1035. 


[c] Delivery in  instalments.— 
Where a contract of sale provided 
that the purchaser should examine 
and inspect the goods, and each part 
thereof, at once upon their arrival, 
and give notice within five days from 
the date of arrival if the goods failed 
to comply with a warranty, notice 
within five days of the receipt of part 
of the goods of defects in another 
part, which had been received more 
than five days before the notice, was 
insufficient. Pratt v. Morris, 87 SW 
783, 27 KyL 1035. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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provision for immediate notice the buyer should aet 
If the time for giving notice is not 
specified it should be given within a reasonable 
A provision for prompt notice requires no- 
Notwithstanding a 
requirement that notice of defects be given within 
a specified time, if the defects are not discovered 
because not developed within that time, it is sufficient 
to give notice within a reasonable ‘time after their 
development.** What is a reasonable time for giving 
notice depends upon the facts and circumstances of 


promptly.*° 


time.*? 
tice within a reasonable time.*2 


the particular case.*# 


[§ 759] c. Mode and Sufficiency—(1) In General. 
Notice should be given in the form*® and manner,*® 
if any, prescribed by the contract, and, if exact com- 


40. Lewis v. Hubbard, 
(Tenn.) 436, 27 AmR 775. 

[a] “Immediate” ordinarily means 
due diligence in a reasonably prompt 
time as the nature and circumstances 
of the particular case demand. Mo- 
dine Fi, Co. v. Adair, 76 Okl. 4, 183 


[b] Notice “at once.”—(1) Where 
the warranty of the implement manu- 
facturer required notice ‘at once” of 
the failure of any machine to perform 
the work for which it was intended, 
notice given by a dealer some six 
months after the discovery of defects 
is too late to entitle him to take ad- 
vantage of the warranty. Schager v. 
Dinneen, 33 S. D..116, 144 NWw_719. 
(2) In a contract requiring the buyer 
to notify the seller “immediately,” 
and providing that failure to give no- 
tice “fat once’ should be conclusive 
evidence of fulfillment of the warran- 
ty, the terms “at once” and “imme- 
diately” meant as soon as, under the 
circumstances, notice could be given; 
that is, such reasonable time as 
should be required under ali the cir- 
cumstances for the particular case. 
Monroe v. Cowne, 133 Va. 181, 112 SE 
848. 


41. Mich.—Walter A. Wood Reap- 
ing, etc., Mach. Co. v. Smith, 50 Mich. 
565, 15 NW 906, 45 AmR 57. 


Okl.—Constantin Refining Co. v. 
Thwing Instrument Co., 72 Okl. 16, 
Eesha 142 

S. D.—Acme Harvesting Mach. Co. 
vy. Barkley, 22 S. D. 458, 118 NW 690. 


Tex.—Hume y. Sherman Oil, etc., 
Co., 27 Tex. Civ. A. 366, 65 SW 390. 


Wis.—Northern Electrical Mfg. Co. 
v. H. M. Benjamin Coal Co., 116 Wis. 
130, 92 NW 553. 


[a] Construction of warranty.—A 
warranty that “if, in one week from 
the time of starting, it shall not per- 
form” as warranted ‘the purchaser 
agrees to notify”? the vendor, must be 
construed as providing that if after 
a week’s trial, the machine did not 
do the work it was warranted to do, 
notice should be given within a rea- 
sonable time and not necessarily with- 
in the week. Gaar v. Stark, (Tenn. 
Ch. A.) 36 SW 149. 

42. Northern Electrical Mfg. Co. v. 
H. M. Benjamin Coal Co., 116 Wis. 130, 
92 NW 5538. 

{a] A delay of over two months 
was not reasonable. Northern Elec- 
trical Mfg. Co. v. H. M. Benjamin Coal 
Co., 116 Wis. 130, 92 NW 553. 

43. Gaar v. Hill, 49 SW 202, 20 
KyL 1325. See W. T. Adams Mach. 
Co. v. Turner, 162 Ala. 351, 50 S 308, 
136 AmSR 28 (holding buyer not un- 
der duty to inspect with a view to 
giving notice). 

44. Birdseye v. Davis, 13 S. C. L. 
296. 

[a] Reasonable time.—Notice not 
given for two years was not within 
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given.48 


[50 O.5.) 792 


pliance with the contract is impossible, should be 
given as nearly in compliance therewith as may be.*7 
However, the giving of notice in the manner required 
is not necessary if the seller acts under some notice 
Where the contract requires the notice to 
state wherein the article fails to conform to the 
warranty, a notice in general terms may be sufficient 
where the warranty is in general terms.*® 
other hand it has been held that if the contract so 
provides the notice must specify the particulars in 
which the article is defective in order to fix the sell- 


On the 


er’s liability, and a mere general statement that it 


reasonable time. Russell v. Newdi- 
gate, 44 SW 973, 19 KyL 1965. 


45. See cases infra this section; 
and §§ 760-762. 

[a] Notice held sufficient.—A let- 
ter by a purchaser of irrigating ma- 
chinery that, while he did not know 
what the defect was, the machinery 
would not work is a sufficient compli- 
ance with the agreement that notice 
of defect should be given within sixty 
days after date of invoice. Southern 
Gas, ete., Engine Co. v. Richolson, 
(hex) Civ. Av) 181 Siw529% 


46. Monroe v. Cowne, 133 Va. 181, 
112 SE 848. 

{a] Directory provision for notice 
by registered letter.—Under a con- 
tract of sale of an engine stipulating 
that, if it failed to work as warrant- 
ed, the purchaser should give written 
notice to defendants’ agent, and also 
to defendants by “registered letter,” 
written notice to the agent, and de- 
fendants by letter, although not reg- 
istered, is sufficient; the requirement 
that the letter to defendants be regis- 
tered being merely directory. Badg- 
ett_v. Frick, 28 S.C; 176; 5 SE 355. 


{[b] General expressions of dissat- 
isfaction are not equivalent to notice 
of defects, although the contract fixes 
no form of notice but requires the 
buyer to notify the seller of the fail- 
ure of a machine, and to request its 
removal. Pennsylvania Iron Works 
Co. v. Hygeian Ice, ete., Co., 185 Mass. 
366, 70 NE 427. 


47. Fetzer v. Haralson, (Tex. Civ. 
A.) 147 SW 290. 


[a] For example, where the notice 
is to be given by ‘both purchaser and 
dealer and it is impossible for the 
dealer to sell a part of the merchan- 
dise, he must comply with the condi- 
tion of the warranty as far as he 
may, under the circumstances. Fetz- 
er v. Haralson, (Tex. Civ. A.) 147 SW 
290. 


48. Buchanan Vv. Minneapolis 
Threshing Mach. Co., 17 N. D. 3438, 116 


NW 335; Advance-Rumely Thresher 
Co. v. Born, 189 Wis. 309, 206 NW 
904. 


[a] TIllustration.—Where a thresh- 
ing machine buyer notified the local 
agent of defects, and where the agent, 
pursuant to such notice, sent experts 
to remedy the defects, the buyer’s 
failure to notify the home office of the 
defects, as required by the warranty, 
did not defeat recovery for a breach 
of warranty, on the experts’ failure to 
remedy defects, since the only pur- 
pose of such notice was to enable sell- 
er to remedy defects if possible. J. 
I. Case Threshing Mach. Co. v. Tate, 
TONCOLON 61,1 Lome Loss 


[b] Letter left with agent.— 
Where the contract for a machine pro- 
vides that notice of failure of the ma- 
chine to satisfy the warranty should 
be sent by registered letter; and de- 
fendant got the local agent to write 


is not satisfactory or does not “work well” is insuffi- 
cient,°° and in an action for breach of the warranty 
the buyer is confined to the objections stated in his 


‘a letter for him to the effect that the 
machine was unsatisfactory; which 
letter defendant signed and left with 
the agent to be registered, notice to 
the seller was presumed, although 
the agent testified that he did not 
write or send any letter for defendant, 
but notified the company to send a 
man to see about the machine. Ault- 
man-Taylor Mach. Co. v. Ridenour, 96 
Iowa 638, 65 NW 980. 


[c] Experts not sent in answer to 
notice.—The fact that one or more 
experts of the manufacturer were in 
the neighborhood on other business, 
and examined the machine in ques- 
tion, did not take the place of the no- 
tice. Aultman, ete., Co. v. Gunderson, 
6S. D. 226, 60 NW 859, 55 AmSR 837. 


Waiver of notice see infra § 769. 


eee Murray Co. v. Morgan, 280 Fed. 


50. Northern Electrical Mfg. Co. v. 
H. M. Benjamin Coal Co., 116 Wis. 
130, 92 NW 553. 


[a] Information.—Under a _ con- 
tract to buy an engine valve under a 
warranty, which contract provided 
that if the valve proved unsatisfac- 
tory the buyer should state wherein 
it failed, it was essential that the 
buyer.give complete information as to 
any breach by answering pertinent 
questions asked by the seller. Gould 
Balance Valve Co. v. Herold, 26 N. D. 
287, 144 NW 74. 

[b] Notice held  sufficient.—(1) 
Where a warranty given on the sale 
of machinery requires the purchaser, 
in case of failure to conform to the 
warranty, to give written notice to 
the vendor and its agent, stating par- 
ticularly what parts and wherein it 
fails to fill the warranty, a notice 
stating that the separator failed to 
clean the grain without wasting it is 
sufficient. Nichols, ete., Co. v. Charle- 
bois, 10 N. D. 446, 88 NW 80. (2) 
Written notice of breach of warranty 
of a tractor sold that it would not pull 
four plows on high speed in the buy- 
er’s land was sufficient to charge the 
seller; the tractor having had two 
speeds, and having been made to pull 
five plows. BEmerson-Brantingham 
Impl. Co. v. Simpson, 205 Mo. A. 56, 
217 SW 559. (8) Under a contract 
for the sale of a separator requiring 
the purchaser to notify the seller of 
defects and reserving to the seller the 
right to replace defective parts, no- 
tice by the purchaser stating that the 
separator would not thresh and save 
the grain was sufficiently definite; it 
appearing that the particular defect 
could not be ascertained, either by the 
purchaser or by the sSeller’s agent. 
Womach v. J. I. Case Threshing Mach. 
Co};) 62) Wash.s 6615194, P5609. Vie) 
Where the order for the sale of a trac- 
tor required the purchaser to give 
written notice of any failure of the 
tractor to fulfill the warranty, a no- 
tice that the tractor would not de- 
velop the warranted power was suffi- 
cient, although the cause of lack of 
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notice.>? 


of the contract.®® 


power was not specified. Avery Co. 
v. Peterson, 41 S..D. 442, 
204. 

[c] Notice held insufficient.—Un- 
der a contract for the sale of a ma- 
chine with a warranty providing that, 
if after ten days’ trial the machine 
shall fail to fulfill the warranty, writ- 
ten notice shall be given to the sell- 
er, stating in what parts and wherein 
it fails to fulfill the warranty, a no- 
tice that the machine was unsatisfac- 
tory, and that the purchaser could not 
make it work and wanted a man to 
make it work, was insufficient. J. I. 
Case Threshing Mach. Co. v. Gidley, 
20S. DP LOd, Le2 aN ww. 

[d] Request for expert.—Where 
the machine sold was warranted to 
perform well, and the buyer was re- 
quired to give notice stating where- 
in the machine failed to conform to 
the warranty, a telegram, requesting 
the seller to send a man to look over 
the engine and gin, which were not 
satisfactory now, was sufficient no- 
tice. Murray Co. v. Ashley, 280 Fed. 
504. But see Sawyer, etc., Co. v. Fer- 
guson, 20 Man. 451 (holding a re- 
quest to send expert not sufficient to 
comply with provision for notice stat- 
ing wherein machine fails to comply 
with warranty). 


[e] General expression of dissatis- 
faction is not sufficient. Locke v. 
Williamson, 40 Wis. 377. 


51. Rochevot v. Wolf, 96 App. Div. 
506, 89 NYS 142. 

52. Acker v. Kimmie, 37 Kan. 276, 
Nichols v. Root, 35 Minn. 
363, 29 NW 160; Gaar vy. Stark, 
(Tenn. Ch. A.) 36 SW 149. 

53. Kan.—Emerson-Brantingham 
Impl. Co. y. Biddle, 110 Kan. 365, 203 
P 725. 

Ky.—Nichols, ete., Co. v. Caldwell, 
80 SW 1099, 26 KyL 136. 

S. D.—Aultman, ete., Co. v. Gunder- 
son, 6 S. D. 226, 60 NW 859, 55 AmSR 
837. 

Wis.—Trapp v. New Birdsall Co., 99 
Wis. 458, 75 NW 77. 

Ont.—Tomlinson v. Morris, 6 Can 
LTOccNotes 394. 

{a] Mlustration.—Requirement of 
a threshing machine’s written war- 
ranty that written notice of defects 
be made within six days from the 
first day of its use was not complied 
with by a verbal notice to the man- 
ager of a branch house of the seller’s 
business. Emerson-Brantingham 
Impl. Co. v. Biddle, 110 Kan. 365, 208 
P 725. 


The seller’s agent may, for the purpose of 
giving notice, be the agent of the buyer.°” 


[§ 760] (2) Necessity of Writing. 
tract provides that written notice shall be given to 
the seller, such a provision will ordinarily be en- 
forced,®* more particularly, where the contract ex- 
pressly stipulates against the sufficiency of a verbal 
notice,°* but in the absence of an express stipulation 
in the contract to the contrary, personal oral notice 
to the seller is sufficient,®® and it has been held that 
personal knowledge upon the part of the agent of the 
seller of matters relied on as constituting a breach 
of warranty renders unnecessary any written notice 
to him of such facts, although required by the terms 
So where the agent of the seller 
is actually present at the time the trial or test is 
made and has personal knowledge of the defect, writ- 
ten notice to the seller is not necessary;°* nor is 
written notice necessary where the seller acts on 
verbal complaints and attempts to remedy the de- 
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fects.58 


If the con- 


it would merely 


54. Northwestern Port Huron Co. 
527, 128 NW 


55. Olson v. Hurd, 20 Ida. 47, 116 
58. 


56. J. I. Case Threshing Mach. 
Co. v. Walters, 197 Ky. 348, 246 SW 
831. 

57. Ind.—McCormick MHarvesting 
Mach. Co. v. Embree, 94 Ind. 85; 
Burke v. Keystone Mfg. Co., 19 Ind. 
A. 556, 48 NE 382. 


Iowa.—Peterson v. Walter A. Wood 
Mowing, etc., Mach. Co., 97 Iowa 148, 
66 NW 96, 59 AmSR 399; Sandwich 
Mfg. Co. v. Trindle, 71 Iowa 600, 33 
NW 79. 

Kan.—Champion Mach. Co. vy. Mann, 
42 Kan. 372, 22 P 417. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Walters, 197 Ky. 348, 246 SW 
SBile 

Minn.—Flatt v. Osborne, 
98, 22 NW 440. 

Nebr.—Sandwich Mfg. Co. v. Feary, 
40 Nebr. 226, 58 NW 713; McCormick 
Harvesting Mach. Co. v. Machmuller, 
1 Nebr. (Unotf.) 80, 95 NW 507. But 
see Heagney v. J. I. Case Threshing 
Mach. Co., 4 Nebr. (Unoff.) 745, 96 
NW 175 (holding that where a con- 
tract of warranty provides for notice 
of defects to be given to the vendor, 
and that any assistance given by the 
vendor in remedying any alleged de- 
fect, either before or after ten days’ 
trial, shall not be any excuse for fail- 
ure of the purchaser to keep the con- 
ditions of the warranty, notice to the 
agent of a vendor of defects in a ma- 
chine, obtained from assisting in set- 
ting it up, was not such a notice as 
complied with the conditions of the 
warranty). 

Ss. D—Acme Harvesting Mach. Co. 
v. Barkley, 22 S. D. 458, 118 NW 690. 


58. Port Huron Engine, etc., Co. v. 
Smith, 21 Ind. A: 233, 52 NE 106; J. I. 
Case Threshing Mach. Co. v. Scott, 96 
Wash. 566, 165 P 485; Hein v. Milde- 
branat, 134 Wis. 582, 115 NW 121. 

Waiver generally see infra § 769. 

59. Olson v. Hurd, 20 Ida. 47, 116 
P 358; Emerson-Brantingham Impl. 
Co. v. Simpson, 205 Mo. A. 56, 217 SW 
559: 

[a] For example, where a contract 
provides that, if a horse fails to come 
up to the requirements of the war- 
ranty, the purchaser shall give notice 
to the vendor before the 1st day of 
January following at a specified place, 
personal notice given by word of 
mouth at some other place, prior to 


33 Minn. 


[§ 761] (8) Place of Notice. 
that where notice has been actually received by the 
seller, it is not material that it is not given at the 
place provided for in the contract.°° 


[§ 762] (4) Person to Whom Notice Given. Com- 
pliance with the terms of the contract as to the 
person to whom notice should be given is sufficient.°° 
Notice to a general agent is ordinarily notice to the 
seller,°? but notice to a local agent is insufficient,®? 
and so too is notice to a state agent if he is in fact a 
selling agent only.°? 
notice shall be given to the local agent and to the 
seller at his place of business, notice to both must be 
given,°* unless this requirement is waived.*® On the 
other hand, where a warranty provided for notice to 
the seller and to the manufacturer, and notice was 
given to the seller, it was held sufficient where it ap- 
peared that had notice been given the manufacturer 


[§§ 759-762 


It has been held 


If the contract provides that 


have been referred to the seller.®¢ 


the date limit fixed, is a sufficient 
compliance with the contract. Olson 
v. Hurd, 20 Ida. 47, 116 P 358. 


_ 60. Boley v. Walter A. Wood Mow- 
Ing, ete; Mach: Co;,-62/ Mo. AY 11392 
[a] Notice to agent.—(1) Where 
the contract of sale of machinery pro- 
vided that, in case of breach of war- 
ranty, notice should be given to the 
local agent of defendant who sold the 
property, notice to a local agent of 
defendant is a sufficient compliance 
with the contract, even though the 
sale had been made by another agent. 
Boley v. Walter A. Wood Mowing, etc., 
Mach. -Co.;, 62. Mo. <A. 139. (2) But 
Where the contract specifically pro- 
vides that notice must be given to the 
agent from whom the goods were re- 
ceived and provides that no agent 
shall have power to waive any of its 
stipulations, notice to another agent 
is insufficient. Trapp v. New Bird- 
sall Co., 109 Wis. 543, 85 NW 478. 


61. Port Huron Engine, etc., Co. v. 
Smith; 216)Ind. <A> 23,7 52 .IN'By oL06s 
Springfield Engine, ete., Co. v. Ken- 
nedy, 7 Ind. A. 502, 34 NE 856; Ault- 
man) “ete, \Cov w.* Brazier, di Kania. 
202, 47 P 156; Gaar v. Stark, (Tenn. 
Ch. A.) 86 SW 149. 


62. Nichols, ete., Co. v. Caldwell, 
80 SW 1099, 26 KyL 136; Gaar-Scott 
v. Nelson, 166 Mo. A. 51, 148 SW 417; 
Advance-Rumely Thresher Co. v. 
Stohl, (Utah) 283 P 781. 


{a] Branch manager.—HEmerson- 
Brantingham Impl. Co. v. Biddle, 110 
Kan. 365;"2:08) By 7256 


63. Irle v. Nichols, ete., Co., 89 Ill. 
A. 619. 


64 J. I, Case Threshing Mach. Co. 
v. Lyons, 72 SW 356, 24 KyL 1862; 
Frick Co. v. Morgan, 69 SW 1072, 24 
Kyl 8386; Gaar-Scott v. Nelson, 166 
Mo. A. 51, 148 SW 417; Weise v. Bird- 
sall, Coit son MO. Avra, ale em Oase 
Threshing Mach. Co. v. Ebbighausen, 
11 N. D. 466, 92 NW 826; Fahey v. 
EXsterley Mach. Co., 3 N. D. 220, 55 
NW 580, 44 AmSR 554; Consolidated 
Wagon, etc., Co. v. Barben, 46 Utah 
377, 150 P 949; Cockshutt v. Mills, 7 
Terre aso. 


65. Nichols v. Knowles, 31 Minn. 
489, 18 NW 413. 


66. KE. T. Kenney Co. v. Anderson, 
81 SW 668, 26 KyL 367, 88 SW 581, 26 
KyL 1217. 

[a] Notice to manufacturer.— 
Where plaintiffs sold an engine to de- 
fendants, manufactured by the A Co., 
under a warranty requiring defend- 
ants to notify the latter of any de- 
fects therein, notice of which was 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 762-763] 


The delivery of an article to the seller’s employee 
to be repaired, and his keeping it, 
notice, although the employee while the seller’s agent 
to repair was not his agent to receive notices.°* 
Where a sale is made by a manufacturer’ 
agent being the seller and adopting the manufactur- 
er’s contract to fix the terms of the warranty, a pro- 
vision therein for notice to the manufacturer is not 
binding on the buyer where he notifies the seller.°® 


{§ 763] 4. Opportunity To Remedy Defects. 
less there is a definite condition to that effect the 
buyer is not obliged, as a condition precedent to re- 
covery on the warranty, to allow the seller to remedy 
If, however, the contract so stipulates, 
no hability for a breach of warranty attaches until 
the seller has had an opportunity to remedy de- 
fects,*° but on such opportunity being afforded by 
proper notice’! the failure or refusal of the seller 
unless such liability is 
An unsuccessful effort to remedy the de- 


defects.°° 


72 


to act fixes his liability, 
waived.7# 


given to plaintiff, and the president 
of the A Co. testified as plaintiff’s 
witness that, if notice had been given 
to that company as required by the 
contract, it would have been sent to 
plaintiff, that the latter might send 
an expert to repair the engine, de- 
fendant’s failure to send such notice 
to the A Co. did not relieve plain- 
tiff from liability on the warranty. 
E. T. Kenney Co. v. Anderson, 81 SW 
bere 26 KyL 367, 83 SW 581, 26 KyL 
ts 


3 67. Henderson vy. Almond, 22 Ga. 
65. 

68. Campbell v. Wray, 5 Ind. A. 
155, 31 NE 824. 


[a] Warranty by agent.—Where 
the sale of a binder is made by agents 
on their own account, upon the under- 
standing that if it does not work suc- 
cessfully, and the manufacturers have 
meanwhile become insolvent, they 
themselves will receive it back, and 
the warranty also of the manufactur- 
ers, upon which such sales are usual- 
ly made, is adopted, declaring that 
before the binder can be returned no- 
tice must be given to the manufac- 
turers, and an opportunity given to 
remedy the defect, it is not necessary 
to notify the manufacturers, in order 
to defend successfully against an ac- 
tion byethe agents for the price, where 
such notice was given to the agents. 
Campbell v. Wray, 5 Ind. A. 155, 31 
NE 824. 


69. Russell v. Hudson, 
A.) 37 SW 1001. 

[a] Remedying defects before de- 
livery.—The seller has the right be- 
fore formal delivery to remedy any 
defects. Black v. Herbert, 111 Mich. 
638, 70 NW 138. 


[b] After delivery time expires.— 
Where the seller of an article deliv- 
ers one of material different in kind 
than that contracted for and warrant- 
ed, he is not entitled to tender a sec- 
ond delivery after the time limited 
for such delivery in the contract. 
eee Silo Co. v. Hull, 90 Vt! 134, 
96) Al 535- 

70. Colo.—Canon City Electric 
Light, ete., Co. v. Medart Patent Pul- 
ley Co;, 11 Colo. ‘A. 300,°52 P 1030. - 


Ga. 


(Tenn. Ch. 


ing Mach. Co:., 110 Ga. 545, 35° SE 
714; Lewis v. Dickenson, 25 Ga. A. 
354, 103 SE 195. 


Ill.—Aultman v. Henderson, 32 Ill. 
IN BUS 

Ind.—Seiberling v. Rodman, 14 Ind. 
A. 460, 43 NE 38. 

Iowa.—Gaar v. Halverson, 128 Iowa 
608, 105 NW 108; Osborne v. West, 
103 NW 118; Davis v. Robinson, 67 


SALES 


is equivalent to 
portunity.7° 


s agent, the 


Un- 


80 
gard. 


Towa 355, 25 NW 280. 


Ky.—J. I. Case Threshing Mach. 
Co.n ve “Dulworth, (216 “Ky. 6317, 287 
Sw 994; Bardwell v. Southern En- 
gine, etc., Works, 113 SW 97; Lucile 
Min. Co. v. Fairbanks, 87 SW 1121, 
27 KyL 1100. 


Me eehieeee v. Langley, 
124, “i09 A 393. 

Mont.—Rowe v. Emerson-Branting- 
sept LMpl Con ohn NON tan tic.) 2 Obs ee 
oO . 


19) Mies 


N. C.—Walsh Mfg. Co. v. Plymouth 


EM bDerCoee too Ne Cam Uns kako: SEs 
718; Allen v. Tompkins, 136 N. C. 
208, 48 SE 655. 

Tenn.—Gaar vy. Hicks, (Ch. A.) 42 
SW 455. 

Tex.—Equitable Mfg. Co. Vv. 


Stevens, (Civ. A.) 60 SW 350. 


Wis.—Port Huron Engine, etc., Co. 
v. Clements, 113 Wis. 249, 89 NW 
160; Nichols, etc., Co. v. Chase, 103 
Wis. 570, 79 NW 772. 


[a] Duration of right.—Under a 
contract of sale of machinery, with 
warranty, providing that notice of 
defects should be given to the sell- 
er within ten days after the machin- 
ery was received, and the Seller al- 
lowed to correct the same, and that 
no claim for any material furnished 
or work done by the buyer shall be 
allowed, as the seller reserved the 
right to furnish the material or do 
the work, the dependent right of the 
seller to furnish the material or do 
the work became extinct on expira- 
tion of the ten days within which 
to report discovered imperfections to 
the seller. W. T. Adams Mach. Co. 
v. Turner, 162 Ala. 351, 50 S 308, 136 
AmSR 28. 


[b] Upon sale of artificial limb 
(1) which was warranted to fit and 
not chafe and upon which seller 
would make fittings or changes made 
necessary by shrinkage of stump, a 
condition that the buyer should re- 
turn to the town where the factory 
was Situated in a year’s time to have 
the limb readjusted is reasonable. 
Lorenzo v. Chesley Artificial Limb 
Co., 54 N. S. 473. (2) Free trans- 
portation to the buyer for such re- 
turn is not within the contemplation 
of the contract. Lorenzo v. Artificial 
Limb Co., supra. 


71. See supra §§ 758-762. 


72. Ga.—National Computing 
Scale Co. v. Eaves, 116 Ga. 511, 42 


SE 783. 

Iowa.—Timken Carriage Co. v. 
Smith, 123 Iowa 554, 99 NW 183; Mc- 
Cormick Harvesting Mach. Co. v. 


Russell, 86 Iowa 556, 53 NW 310. 
Ky.—Clarke v. Johnson Fdy., ete., 


Article unfit for purpose. 
the seller to remedy defects does not, it has been 
held, cover an inherent defect rendering the article 
unfit for the purposes for which it is manufactured 


[55 C. 32} 793 


fects renders the seller liable on his warranty,’* 
and the buyer is not bound to allow him a second op- . 
On the other hand, an offer on the part 
of the seller to remedy defects not accepted by the 
buyer releases the seller from lability on the war- 
ranty,’® provided the offer or effort to repair is made 
within what is, under the circumstances of the par- 
ticular case, a reasonable time.*? 
is fixed by the contract in which defects should be 
remedied, they must be remedied within a reason- 
able time,*® or an agent of the seller may agree with 
the purchaser as to the time which shall be given 
for such purpose.‘ 
to the satisfaction of the purchaser, he cannot there- 
after assert a breach of the warranty in that re- 


Where no time 


Where the defects are remedied 


A provision allowing 


Co., 42 SW 844, 19 KyL 973. 


Minn.—Tunell v. Osborne, 31 Minn. 
343, 17 NW 944. 


Mo.—Osborne v. Henry, 70 Mo. A. 
19; Skeen v. Springfield Engine, etc., 
Co., 34 Mo. A. 485. ; 

N. D.—Nichols, etc., Co. v. Char- 
lebois, 10 N. D. 446, 88 NW 80. 

[a] When liability fixed.—Where 
seller agreed to correct defects of 
machinery discovered within thirty 
days, purchaser was entitled to prove 
all defects resulting within thirty 
days and all damages proximately 
resulting therefrom after a lapse of 
sufficient time to correct them; the 
liability being fixed at such time. 
Westinghouse Electric, ete., Co. v. 
Glencoe Cotton Mills, 106 Ss. C. 133, 
90 SE 526. 


[b] Instruction.—A_ charge that it 
was the duty of the seller to ascer- 
tain and remedy any ‘defect’ was 
not bad for the use of the word ‘“‘de- 
fect,’ on the theory that it had no 
application to any want of efficiency 
in the invention, but referred mere- 
ly to some improper adjustment or 
weakness, since a defect is a fault, 
or the absence of anything necessary 
for perfection. Haney-Campbell Co. 
v. Preston Creamery Assoc., 119 
Iowa 188, 98 NW 297. 


73. See infra § 773. 


74. Keystone Mfg. Co. v. Yeager, 
55 SW 682, 21 KyL 1542. 


75. Electric Supply, 
Consolidated Light, etce., 
Va. 583, 26 SE 188. 


76. Mayes v. McCormick Harvest- 
ing Mach.) Go., M10Gary 545, 35 aSE 
714; Gaar v. Halverson, 128 Iowa 603, 
105 NW 108; McCormick Harvesting 
Mach. Co. v. Brower, 88 Iowa 607, 55 
NW 537 

77. 
ing 
714; 


Com avis 
42 W. 


etc., 
‘Coy, 


Mares v. McCormick Harvest- 
Machi"Co., 110 "Ga. 25455) 3b ss 
Sandwich Mfg. Co. v. Feary, 34 
Nebr. 411, 51 NW 1026. 


78. Westinghouse 
Co. v. Glencoe Cotton Mills, 106 S. 
C. 133, 90! SE. 526; “Holt Mis. Com we 
Dunnigan, 22 Wash. 134, 60 P 128. 


[a] What is reasonable time.— 
Where the seller’s agent agreed to 
send an expert to remedy defects 
Thursday morning, his failure to 
send such expert until Thursday aft- 
ernoon was unreasonable. Sandwich 
Mfg. Co. v. Feary, 40 Nebr. 226, 58 
NW 713 [overr Sandwich Mfg. Co. 
v. Feary, 22 Nebr. 53, 33 NW 485, 
34 Nebr. 411, 51 NW 1026]. 


79. Holt Mfg. Co. v. Dunnigan, 22 
Wash. 134, 60 P 128. 


80. Doak Gas Engine Co. v. Fras- 
er, 168 Cal. 624, 143 P 1024. 


Blectric, ete., 
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and sold, and caused by failure properly to manu- 
facture it.§+. 


[§ 764] 5. Exchange or Replacement.*? Where 
the contract provides that the seller shall have an 
opportunity to replace an article which is found not 
to comply with the warranty,** or to replace defec- 
tive parts, 84a compliance with the terms of such 
provisions is essential to the right of the buyer to 
enforce the warranty, unless the giving of such op- 
portunity is, under the contract, optional upon the 
part of the buyer.’® A similar rule applies in the 
case of animals sold for breeding purposes under con- 
tracts which provide that upon an animal proving 
to be not as warranted it may be returned and an- 
other substituted therefor by the seller.8® A con- 
tract allowing the seller the opportunity to replace 
defective parts does not allow the seller an unrea- 
sonable or indefinite time therefor, but only a reason- 
able time.*7 Upon the return of an animal, the sell- 
er, no time being specified, has a reasonable time 
within which to furnish another.** Unless otherwise 
stipulated, the animal is properly returned to the 
place of sale.®® 


81. Bowser v. Kilgore, 100 Ark. 17, 
139 SW 541. 


Sire infra § 79 tory trial, 


AShD: Ae Co. v. Cornelious, 
47 ora A. 1, 983 NE 686; Evans v. 
Fallon, (Mo. "A.) 262 SW 432; Rick- 
ards v. Aultman, etec., Mach. Co., 64 
Mont. 394, 210 P 82; Edison Fixture 


SALES 


[§§ 763-765 


Right of seller to inspect. The seller is entitled to 
inspect the article to determine the defect before 
furnishing another.®° 


Fraud. A buyer need not comply with a provi- 
sion for exchange in a warranty clause before asking 
relief upon the ground of fraud.?? 


Conclusiveness of seller’s decision. A contract 
providing, as a remedy for breach of warranty, that, 
upon submission of the goods to the seller for ex- 
amination, the seller would at his option repair or 
replace defective goods if in its Judgment the failure 
to render satisfactory service is attributable to faulty 
material or workmanship, makes the seller the sole 
judge of whether the warranty was breached,°®? and 
his decision is conelusive in the absence of fraud. 


[§ 765] 6. Return of Goods®t—a. In General. 
Where the contract of warranty provides that if the 
article fails to fulfil the warranty it shall be re- 
turned to the seller, the condition is part of the war- 
ranty and must be complied with,®® in the absence 
of fraud®® or circumstances amounting to a waiver?” 
to permit the buyer to avail himself of the warranty 


that all animals of breeding age were | action or defense see infra § 803. 
guaranteed breeders, and that, in ca&Se 95. 
82. Limitation of seller’s liability | 0f a failure to breed after a satisfac-| Barton, 39 S 985 
the animal might be re- 
cur neg, with the reserved right es 
seller for the period of six months to 
try the animal and return her to the| C9. Vv. Gray, 34 Ga. A. 345, 129 SE 
buyer if she proved a breeder, plain- 555. 
tiff was not bound to return the ealf 
Co. v. Copoulos, (N. J. Sup.) 127 A as a condition to his right to return|v. Puls, 158 Ill. A. 1; 


Ala.—Charter Gas, etc., Co. v. 
Ga.—J. A. Fay, etc., 


Co. v. Dudley, 
129 Ga. 314, 58 SE 826; 


H. L. Singer 


Ill._—J. I. Case Threshing Mach. Co. 
Hichelroth v. 


Son. oh hee : the cow as a non-breeder peta the Long, 156 Ill. A. 108. 
: : contract. White v. Miller, (lowa SA: - 
84. Koehler v. York Mfg. Co., 193] Nw 993. Iowa—Bomberger v. Griener, 18 


Meda (I8i, 113" "CCA 601; Larren®’v. [b] 
Spalding Mfg. Co., 17 Ala. A. 310, 85 
S 598. See L. A. Becker Co. v. Baker, 


Unilateral 
the seller said that if the cow did 


146 Ky. 233, 142 SW 222 (where out- not prove satisfactory the buyer could Nichols, etc., 


Iowa 477. 


Ky.—J. I. Case Threshing Mach. Co. 
v. Dulworth, 216 Ky. 637, 287 SW 994; 
Co. v. Stubbs Thresher 


promise.—W here 


fit was guaranteed against defects 
and manufacturer agreed to replace 
any mechanical parts shown to be 
defective). 


[a] TIllustration.—Where a_ con- 
tract of sale of personalty provided 
that, if any part of it was found de- 
fective, the vendors would, on notice, 
replace that part on board the cars 
at their factory, it limited the liabili- 
ty of the vendors for furnishing a 
worthless turbine wheel to placing a 
first-class wheel on board the cars at 
their factory, and imposed on the 
purchaser the duty to notify of the 
defect. Sloan v. Wolf Co., 124 Fed. 
196, 59 CCA 612. 

85. Obenchain v. Roff, 29 Okl. 211, 
116 P 782. 

86. Cal.—Union Inv. Co. v. F. M. 
Wandon Co:, 32 Cal. A. 305, 162 P 908. 

Iowa.—Singmaster v. Robinson, 181 
Iowa 522, 164 NW 776. 

Kan.—Hickman v. Richardson, 92 
Kan. 716, 142 P 964. 

Mo.—Polk Bank v. Wood, 189 Mo. 
A 62,01%e oW L093; Kirk jv, Seeley, 
63 Mo. A. 262. 

N. C.—Oltmanns v. Williams, 167 
N. C. 312, 83 SE 348, AnnCasi916A 
587; Standing Stone Nat. Bank v. 
Walser, 162 N. C.-53; 77 SE 1006. 


Oh.—Bell v. Robinson, 5 Oh. A. 454, 
OTR Oa Om A aos CLL. CYy.Cip., 

Okl.—Voris v. Hall, 71 Okl. 44, 175 
P 220. 


Tex.—Holbert_ v. Sanzenbacher, 
(Civ. A.) 159 SW 1054. 
[a] Sale of several animals.— 


Where a cow and young calf were pur- 
chased by plaintiff for breeding pur- 
poses under a catalogue reciting that 
a cow and calf should be treated as 
one animal, and under a warranty 


return her and the seller would ei- 
ther furnish another cow or refund 
the money, it was unilateral on the 
seller’s part and did not bind the 
purchaser to return the cow and give 
the seller an opportunity to replace 
her before action for breach of war- 
ranty was brought. Evans v. Fallon, 
(Mo. A.) 262 SW 482. 


87. Fairbanks v. Twin City Sup- 
ply Co., 170 N. C. 315, 86 SE 1051. 

88. Christie v. Crawford, 152 Mich. 
400, 116 NW 202. 


[a] Two weeks is such a reasona- 
ble time. Christie v. Crawford, 152 
Mich. 400, 116 NW 202. 

89. Cooper v. Ragsdale, 
PY WNisay MSI, 

[a] Place of delivery.—Where a 
stallion purchased by defendants was 
being kept at a certain barn at the 
time of the purchase and was deliv- 
ered from it to them, although the 
seller lived in another county, a re- 
delivery there satisfied the agreement 
under which defendants had the 
right to redeliver. McKinley Vv. 
Small, 178 Mich. 555, 146 NW 230. 

90. J. W. Jenkins’ Sons Music Co. 
v. Kindle, (Mo. A.) 180 SW 557. 

91. Bixler v. Dolieve, (Tex. Civ. 
A.) 220 SW 148. 

92. Ajax Rubber Co. v. White, 216 
Mo. A. 288, 264 SW 466. 

93. Ajax Rubber Co. v. White, su- 
pra. 

94. Limitation of remedy of buyer 
to return see infra § 795. 

Necessity as condition to rescission 
see supra §§ 260-265. 


Retention as conclusive evidence of 
compliance with warranty see infra § 
5. 


96 Kan. 


Return as condition precedent to 


Co., 160 Ky. 694, 170 SW 4. 
Mo.—Jasper County Bank v. Barts, 


130 Mo. A. 635, 109 SW 1057; Osborne 


v. Henry, 70 Mo. A. 19 


N. J.—Sturtevant Mill Co. v. Kings- 
lana Brick Co., 74 N. J. L. 492, 70 A 


N. Y.—Birch v. Kavanaugh Knitting 
Co., 34 App. Div. 614, 54 NYS 449 [aff 
165 N. Y. 617, 59 NE DLS) OV raes 
White Furnace Co. v. Cc. W. Miller 
Transfer Co., 59 Misc. 66, 109 NYS 
796 [rev on other grounds 131 App. 
Div. 559, 115 NYS 625]. 


N. C.—J. A. Fay, etc., Co. v. Crow- 
ell, 182_N._C. 582, 109 SH 562; A.B: 
Farquhar Co. v. Hardy Hardware Co., 
174 N. C. 369, 98 SE 922; Bland v: 
International Harvester Co., 169 N. 
C. 418, 86 SE 350; Robinson v. Huff- 
stetler, 165 N. C. 459, 81 SE 753. 


Tex.—Haynes v. Plano Mfg. Co., ae 
Tex. Civ. Al567, S25SiW 532; af. 
Case Threshing Mach. Co. v. Hall, 33 
Tex. Civ. A. 214, 73 SW 835. 


Utah.—Consolidated Wagon, ete., 
oy v. Barben, 46 Utah 377, 150 P 


Wis.—Manny ov. 
Wis.*50. 


Eng.—Bywater v. Richardson, 1 A. 
& E. 508, 28 ECL 246, 110 Reprint 
1301. 

Ont.—Hamilton v. 
Co., 31 Ont. 468. 


Sask.—Allcock v. Manitoba Wind- 
mill, etc., Co., 4 Sask. L. 135. 
Retention as evidencing acceptance 
of performance or waiver of breach 
see infra §§ 774-786. 
96. J. A. Fay, ete., Co. v. Crowell, 
182 N. C. 532) 109 SE 562. 


97. Waiver see infra § 772. 


Glendinning, 15. 


Northey Mfg. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 765-768] 


either in an action for damages,®® or by way of re- 
coupment or counterclaim,®® and the fact that within 
the time stipulated notice of dissatisfaction is given 
will not relieve the buyer from the conditions of the 
However, a duty to return under such a 
condition arises only in accordance with the terms 
Such a condition with respect to 
one ene does not apply to another and distinet 


econtract.? 
of the contract.? 


warranty.® 


[§ 766] b. Time for Return. If the contract spec- 
ifies the time within which return shall be made, a 
compliance with the contract in this regard is neces- 
A provision for return at once requires a re- 
Where the buyer is 
given a stated time within which to make trial of, 
and return, the goods, the seller, by efforts to cause 
the goods to comply with the warranty, during such 
period, does not necessarily start a new period of 
the same duration, although the buyer has a reason- 


sary.* 
turn within a reasonable time.® 


able time within which to act.® 


98. Ind.—F. C. Austin Mfg. Co. v. 
Sao tener 2h Ind. Av 4599 52 NE 


Kan.—Davis v. Gosser, 41 Kan. 414, 
21 P 240. 


Pa.—Himes vy. Kiehl, 
25 A 632. 

Eng.—Hinchceliffe v. Barwick, 5 Ex. 
D. Wit; Adam v. Richards; 2H: Bl. 
573, 126 Reprint 710. 


ace —Hamilton v. Northey Mfg. Co., 
31 Ont. 468. 


154 Pa. 190, 


99. Ark.—Sessions v. Hartsook, 23 
Ark. 519. 
epi aeRO eon v. Doetsch, 45 Ill. A. 
_Iowa.—Williams v. Donaldson, 8 
fowa 108 


Ky.—McCormick Harvesting. Mach. 
Co. v. Arnold, 116 Ky. 508, 76 SW 323, 
25 KyL 663. 


Peres cee v. Fellows, 1 Dougl. 


Mo.—Nichols-Shepard Cor 
Spiaereege 112 Mo. A. 299, 87 Sw 62. 


D.—James v. Bekkedahl, 10 N. 
D. Novo, 86 NW 226. 


Lied. Lay, euc.,) CO. Vin Dudley, 
129’ Ga. 314, 58 Sr 826; J. A. Fay, etc., 
Co. Vv. Crowell, 182 N: C.''532;, 109 SE 
562. : 

2. Cook vy. Darling, 160 Mich. 475, 
125 NW 411; Murray Co. vy. Putman, 
(Tex. Civ. A.) 154 SW 245. 


3. McCormick Harvesting Mach. 
Co. v. Fields, 90 Minn. 161, 95 NW 
886; Milburn Wagon Co. v. Nisewar- 
ner, 90 Va. 714, 19 SE 846; Buchanan 
woe Parnshaws oa mle at, 4 DLO nve= 
print 401. 


4. Barlow v. Thompson, 46 Ind. 
384; Adam v. Richards, 2 H. Bl. 573, 
126 Reprint 710. 


[a] Reasonable time.—Where the 
purchaser of a farm implement was 
obligated by the contract to return 
the implement within a reasonable 
time if the seller, after notice, failed 
to make it “work satisfactorily, the 
question of what constituted a rea- 
sonable time was to be determined 
from all the circumstances of the 
ease, in an action on a_purchase- 
money note. Auto-Fedan Hay Press 
Co. v. Ward, 89 Kan. 218, 131 P 595, 
50 LRANS 783. 


[b] Immediate return.—(1) Under 
a warranty requiring an immediate 
return of a tractor if it could not be 
made to do good work, an offered re- 
turn forty days after failure of the 
tractor is too late. Purcell v. Inter- 
national Harvester Co. of America, 
STi 417 LOO MEN Wiese le nat) An 
agreement providing for an immedi- 


SALES 


is designated, a 


sary.+? 


the goods are in 


The 


ate return of a machine if after no- 
tice to the seller it cannot be made 
to work well is not complied with 
where the machine is retained for 
eight days after the day upon which 
the buyer decided to return it. Mc- 
Cormick WHarvesting Mach. Co. v. 
Hislop, 7 Terr. L. 112. 


5. McCormick Harvesting Mach. 
Co. v. Warfield, 33 App. Div. 513, 53 
NYS 737. 

[a] Question for jury.—Whether 
the goods were returned within a 


implied.?® 


reasonable time is for the jury. Mc- 
Cormick Harvesting Mach. Co. ‘v. 
Warfield, 33 App. Div. 513, 53 NYS 


737. 


6. J. L. Owens Co. v. O'Keeffe, 141 
Minn. 275, 170 NW 204, 174 NW 224. 


[a] Reasonable time after waiv- 
er of requirement.—Where the seller 
waives the requirement that goods 
be returned within a specified time, 
in order to remedy defects, the pur- 
chaser is entitled to a reasonable 
time within which to make return 
after efforts to remedy defects have 
ceased. Webster City First Nat. 
Bank v. Dutcher, 128 Iowa 413, 104 
NW 497, 1 LRANS 142. 


7. J. I. Case Threshing Mach. Co. 
Ve COOK Gan eAst 516 SONS ULM dls 
I. Case Threshing Mach. Co. v. Rose, 
191 Ky. 433, 230 SW 545; Crenshaw v. 
Looker, 185 Mo. 375, 84 SW 885. 


[a] Notice of defects.—Where it 
is provided, in the sale of a machine 
with warranty, that before it shall 
be returned for defects notice of and 
an opportunity to remedy the defects 
shall be given, such notice, in the 
absence of any effort to remedy the 
defects, is equivalent to notice of a 
desire to return the machine, and a 
specific offer therefore to return is 
not necessary. Campbell v. Wray, 5 
Ind. A. 155, 31 NE 824. 


[b] Return of part.—A _ pbuyer’s 
return of an automobile with a defec- 
tive part for remedy is a sufficient 
compiiance with a written warranty 
to make good defective parts re- 
turned. Scott v. Industrial Finance 
Corp., (Tex. Ciy. A.) 265 SW 181. 


8. Gaar v. Stark, (Tenn. Ch. A.) 36 
SW 149. 


[a] Place of receipt.—(1) Where 
machinery was received by the buy- 
ers on the cars on which it was 
shipped on its arrival according to 
the provisions of the contract, a. re- 
quirement of return to the place 
where the machinery was received is 
either so ambiguous or unreasonable 
as to be unenforceable, since a lit- 
eral compliance would require the 
buyer to commit a trespass. J. I. 
Case Threshirig Mach. Co. v. Scott, 


[§ 767] c. Mode 
There must, as a rule, be an actual return or a valid 
tender of the goods‘ 
place® and to the parties? designated unless the con- 
tract is ambiguous or unreasonable.*°® 


chase is made is sufficient ;*+ 
that under these circumstances a return is unneces- 
There is not a valid return, binding on the 
seller, if the goods have been misused and damaged 
by the purchaser;!* but otherwise it is sufficient if 
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and Sufficiency of Return. 
which must be made at the 
If no place 


return to the place where the pur- 
and it has been held 


as good condition as when received, 


although the provision for return stipulates that 
they shall be in good condition.1# 

[§ 768] 7. Waiver of, or Excuse for, Perform- 
ance—a. In General. 
enforcement of a warranty, being for the benefit of 
the warrantor or its assignees, may be waived by 
them,!® and such waiver may be either express or 


Conditions precedent to the 


seller cannot, by provisions in the 


96 Wash. 566, 165 P 485. (2) When 
machinery is received by the pur- 
chaser from a railroad company up- 
on its premises, under a _ contract 
with the seller providing that if it 
was not accepted, the purchaser could 
return it to the place where received, 
he was not required to deliver it on 
the premises of the railroad com- 
pany, but it was sufficient to hold it 
ready to be delivered at that place, 
and notify the seller that he would 
not accept or pay for it. J. I. Case 
Threshing Mach. Co. v. Huber, 160 
Mich. 92, 125 NW 66, 32 LRANS 212. 
(3) A provision in a contract for the 
sale of a threshing machine that it 
should be returned to the place where 
received in case it failed to fulfil the 
warranty is sufficiently complied 
with by notice to the vendor that the 
machine was in the town in which 
it was received, subject to his order. 
Briggs v. M. Rumely Co., 96 Iowa 
202, 64 NW 784. (4) Notifying the 
seller that the machinery was un- 
satisfactory and storing it on the 
farm where delivered was sufficient 
compliance with a warranty requir- 
ing return at the place of delivery. 
International Harvester Co. of Amer- 
ica v. Newberry, (Tex. Civ. A.) 16 
SW (2d) 871. 


[b] Compliance held substantial. 
—Fmerson-Brantingham Impl. Co. v. 
Willhite, 102 Kan. 56, 169 P 549. 

9. International Harvester Co, v. 
Watkins, 129 Kan. 844, 288 P 623. 


[a] Return to parties from whom 
received).—International Harvester 


ce. v. Watkins, 129 Kan. 844, 288 P 
10. J. I. Case Threshing Mach. 
ra V. Ascott, 96!) Wash. P566)8165 2 
485. 
11. Cornell v. Fox, 95 App. Div. 


(ig Qe gsy L45ey 


12. Osborn v. Rawson, 
206, 10 NW 201. 

13._ Bradley v. Palen, 78 Iowa 126, 
42 NW 623; Matthews v. Moran, 19 
Misc. Rep. 34, 42 NYS 968. 

14. Rosenthal v. Rambo, 165 Ind. 
584, 76 NE 404, 3 LRANS 678; 
Head v. Tattersall, L. R. 7 Exch. 7. 

15. J. I. Case Threshing Mach. Co. 
v. Ross, 149 Ill. A. 616; Advance- 
Rumely Thresher Co. v. Geyer, 40 N. 
D. 18, 168 NW 7381. 

[a] Modification of . contract.—J. 
L. White Furnace Co. v. C. W. Miller 


47 Mich. 


Transfer Co., 131 App. Div. 559, 115 
NYS 625. 
16. Campbell v. Lodge No. 99 A. 


BGs Ae UNE, UO, Se 4 OO oe DOs 
Laing v. Pelton Water Wheel Co., 122 
App. Div. 677, 107 NYS 686 [aff 195 
N. Y. 550 mem, 88 NE 1123 mem]. 
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contract of sale, divest himself of the power to make 
a subsequent contract by parol, or waive conditions 


for his benefit.27 


[§ 769] b. Notice to Seller of Defects. 
the giving of notice of defects to the seller is made 
a condition,’ the seller may waive the want of such 
notice,'® or delay,?° or defects?! therein as, for ex- 
ample, by a request that the buyer shall give the 
article an additional trial or test,?? or 
to remedy all defects;?* and a delay in giving notice 
is waived if it is caused by the efforts of the seller 


[a] Facts held to establish waiv- 
7 (1) Where a seller of a ma- 
chine, after notice from the purchas- 
er, sent an expert to put the ma- 
chine in order, and, after failure of 
the expert so to do, and after the 
purchaser stated that he would sur- 
render the machine, gave directions 
as to its disposition and refused to 
furnish another machine, it waived 
its right to insist that the purchas- 
er had not complied with the cove- 
nants ‘of warranty in the contract. 
Womach v. J. I. Case Threshing 
Mach. Co., 62 Wash. 661, 114 P 509. 
(2) Where a seller of cans used by 
a buyer in canning corn, upon being 
notified of their defective condition, 
sent a representative to inspect those 
already shipped by the buyer, and 
directed that spoiled cans be car- 
ried to the dump, at the same time 
communicating to buyer the result 
of the examination, he waived non- 
liability provided in his contract of 
sale, in case the goods had left the 
buyer’s possession. New York Met- 
al Package Corp. v. Osborn, 145 Md. 
Sls PAD we lode Co)e AX stipulation 
that purchasers of property would 
give a mortgage on delivery, and pay 
the freight to the place of delivery, 
must be presumed to have been 
waived by the sellers, or complied 
with, where the property was deliv- 
ered without objection, all the notes 
executed by the purchasers paid ex- 
cepting the last, and the property 
left in the purchaser’s possession. 
Kenney v. Bevilheimer, 158 Ind. 653, 
64 NE 215. 


{b] Facts held not to show waiv- 
er.—A waiver of the terms of a con- 
tract of sale, creating a new obliga- 
tion on the seller, does not arise 
where, after it has fulfilled its ex- 
press warranty, all other warranties 
being expressly excluded, it, on com- 
plaint of the buyer, sends experts to 
repair the engine sold as an act of 
friendly assistance. - International 
Harvester Co. of America v. Law, 105 
S. CG. 520, 90 SE 186. 


17. Nichols, etc., Co. v. Maxon, 76 
Kan.) 607, 92\ 2 545. 


18. See supra § 757. 


19. Smith v. Stevens, 29 Ga. A. 
445, 116 SE 36; Nichols v. Root, 35 
Minn. 363, 29 NW 160; Nichols v. 
Knowles, 31 Minn. 489, 18 NW 413; 
Monroe v. Cowne, 133 Va. 181, 112 SE 
848. 


{a] Refusal to act further.—A 
statement by the seller, after several 
attempts to make the machine con- 
form to the warranty, that it would 
do nothing further, was a walver of 
future notices that the machine did 
not conform to the warranty, re- 
quired by the contract. Murray Co. 
vy. Ashley, 280 Fed. 504. 

[b] Knowledge of facts.—To con- 
stitute waiver of a condition of a 
warranty specifically requiring no- 
tice of defects, there must be ac- 
tual knowledge of all the facts, and 
an acquiescence in the failure of the 
other party to have lived up to the 
letter of his contract. Advance 
Thresher Co. v. Pierce, 74 Mo. A. 676. 


[c] Acting on actual knowledge 
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or his agent to make the machine work properly,?# 
or by an attempt of the seller’s agent to remedy the 


defects after the expiration of the time limited with- 


Where 


given.?° 


by a promise | time.?* 


Smith v. 
116 SE 36; 
664, 192 


may amount to waiver. 
Stevens, 29 Ga. A. 445, 
Gwinn v. Heydon, 112 Wash. 
914. 

20. Murray Co. v. Ashley, 280 
Fed. 504; Williams v. Bullock Trac- 
tor .CoOn, 186 (Cale 82,2105) Pxvs0s . Vien= 
tura Mfg. & Impl. Co. v. Warfield, 
3% Cal, A -147,517 4: Pe3s2. 


[a] For example, where the sale 
contract required the buyer to give 
the seller an opportunity to remove 
defects, so as to make the machine 
conform to the warranty, and the 
seller, after notice from the buyer 
that the machine was not satisfac- 
tory, promised to send a man to ad- 
just it, the seller cannot complain 
that the buyer thereafter waited an 
unreasonable time for the seller to 
perform his promise. Murray Co. v. 
Ashley, 280 Fed. 504. 


21. Ill—J. I. Case Threshing Co. 
VED Gad ome le AC mal O08 

Ind.—Huber Mfg. Co. v. 
51 Ind: A. 89, 99)NEI 132. 

Va.—Monroe v. Cowne, 133 Va. 181, 
112 SE 848. 

Wash.—McCaw v. Advance-Rum- 
ley Thresher Co., 158 Wash. 533, 291 
P3197 


Blessing, 


Wis.—Lorenz v. Hart-Parr Co., 146 
Wis. 261, 131 NW 446, 50 LRANS 796. 

[a] Writing.—Since a provision 
of a contract for the sale of a trac- 
tor, that, if ‘“‘machine fails to work 
properly purchaser shall immediate- 
ly give written notice,’ is for the 
benefit of the seller, he may waive 
such requirement. Maxwell Impl. 
Co. v. Fitzgerald, 85 Ind. A. 206, 146 
NE 8838. 

22. Dollarhide vy. Hopkins, 72 Ill. 
A. 509: 

23. Aultman ev. 
Ind, A. 211, 52 NE 86; Sandwich Mfg. 
Co. v. Feary, 40 Nebr. 226, 58 NW 
713; Equitable Mfg. Co. v. Stevens, 
(Tex. Civ. A.) 60 SW 350. 

24. Watertown Nat. Bank, etce., 
Cov. Dunn? 106 ind STO SG NE eis: 
Seiberling v. Newlon, 16 Ind. A. 374, 
43 NE 151. 

25. Webster City First Nat. Bank 
vy. Dutcher, 128 Iowa 413, 104 NW 497, 
111 AmSR 209, 1 LRANS 142. 


26. Ga.—McDaniel Ain Mallary 
Bros. Mach. Co., 6 Ga. A. 848, 66 SE 
146. 

Ill.—Cook _ v. Augustus, 
195; J. I. Gase Threshing Mach. Co. 
v. Puls, 175 LU A.M 1905) Jacobs: iv. 
Grumbakersy 60 ells Ave Sols 
Planter Co. v. Rigg, 56 Ill. 
Aultman v. Wirth, 54 Ill. A. 17. 


Richardson, 21 


200 Tl) As 


Ind.—Maxwell Impl. Co. v. Fitz- 
gerald, 85 Ind. A. 206, 146 NE 883; 
Port Huron | Pngine; | sete; ) Conny. 
Smith, 21 Ind. A. 233, 52, NE 106s 
Huber Mfg. Co. v. Busey, 16 Ind. A. 
410, 48 NE 967; Ohio Thresher, etc., 


Co. vy. Hensel, 9 Ind. A. 328, 36 NE 
716; Springfield Engine, etc., Co..v. 
Kennedy, 7 Ind. A. 502, 34 NE 856. 
Iowa.—Reeves v. Younglove, 148 
Iowa 699, 127 NW 1017; Webster City 
First Nat. Bank v. Dutcher, 128 Iowa 
413, 104 NW 497; Briggs v. M. Rume- 


out objection on the ground that notice had not been 
If the seller or his authorized agent acts on 
the notice received and undertakes to remedy the 
defects it is a waiver of the objection that the notice 
was not in the proper form,?° or was not given in 
The theory of the cases is that as the notice 
is for the benefit of the seller, if he acts on it he 
waives any objection thereto.?® 


There is, however, 
ly Co., 96 Iowa 202, 64 NW 784; Dean 


v. Nichols, etc., Co., 95 Iowa 89, 63 
NW 582; Davis v. Butrick, 68 Iowa 
94, 26VNW 22730 Davis vy. Robinson, 


67 Iowa 355, 25 NW 280. 


Ky.—Advance Thresher’ Co. Wis 
Curd, 85 SW 690, 27 Kyl 492; Hh. 
T. Kenney Co.«v. Anderson, 81 SW 
ee 26 KyL 367, 83 SW 581, 26 KyL 

La.—Gullett Gin Co. v. Varnado 
GinhCoy a0) GaAs ts Steel 2 0 Sre2 40% 


Minn.—Massachusetts Loan, etc., 
or vy. Welch, 47 Minn. 183, 49 NW 
Nebr.—Ditto v. International Har- 
vester Co., 105 Nebr. 544, 181 NW 
544; Advance Thresher Co. v. Vinc- 
kel, 84 Nebr. 429, 121. NW 4381; Par- 


sons Band Cutter, etc., Co. v. Gadeke, 


95 NW 850; Aultman vy. Trout, 27 
Nebr. 199, 42 NW 1024. 
Okl.—Emerson-Brantingham Impl. 


Co: Vv. Ritter; 69 OK 95" 170 43826 
Hale v. Van Buren, ete., Co., 24 Okl. 
13, 103 P 1026; Baker v. Nichols, etc., 
Co., 10 Okl. 685, 65 P 100. See Con- 
stantin Refining Co. v. Thwing In- 
StrumentuCo. 72) OKs GaSe ial 
(holding that buyer could not com- 
plain of instruction). ‘ 


Pa.—Osborne vy, 
Be 193. 

S. D.—Reeves v. Block, 31 S. D. 60, 
139 NW 780. 

Wis.—Advance-Rumely Thresher 
Co.” v. Born, 189 Wis.1 309, 206 NW 


Walley, 8 Pa. 


904; Lorenz v. Hart-Parr Co., 146 
ee 261, 131 NW 446, 50 LRANS 
6 
Ont.—Advance-Rumley Thresher 


Co. v. Armour, 62 Ont. L. 76, [1928] 
2 DomLR 615. 

[a] Registration.—(i) Where a 
contract required notice of defects to 
be sent by registered mail, the sell- 
er was entitled to disregard a notice 
not registered; but having received 
the notice, and sent a representative 
in response to it, the registration re- 
quirement was waived. McDaniel v. 
Mallary Bros. Mach. Co., 6 Ga. A. 
848, 66 SH 146. (2) A provision re- 
quiring notice by registered letter, 
was waived, where defendant re- 
ceived a nonregistered letter of com- 
plaint and acted thereon by sending 
one of its agents to rectify the de- 
fects. Palmer v. Reeves, 139 Mo. A. 
473, 122 SW 1119. 


[b] Notice to both agent and com- 
pany.—(1) Notice to the home office 
may be waived by the seller’s con- 
duct. Advance-Rumely Thresher Co. 
Ve. Yancy, 100° Ok). 197) 229) P erator 
(2) Notice of defects to the home of- 
fice of the seller was waived when 
tthe seller sent its man to make re- 
pairs to the machine. International 
Harvester Co. v. Neuhauser, 128 Md. 
L738, 97 A 372. 


27. Emmerich v. Joliet Oil Trac- 
tor Co., 206 Ill. A, 415; Daugherty v. 
Advance-Rumely Thresher Co., 190 
Iowa 424, 180 NW 277; Nichols, etc., 
Co. v. Wiedemann, 72 Minn. 344, 75 
NW 208, 76 NW 41; Osborne v. Wal- 
ley, 8 Pa. Super. 193. 


28. E. T. Kenney Co. v. Anderson, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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authority to the contrary holding that the require- 
ment as to notice is not waived by the seller’s act 
in sending men to make repairs,”°® or by the promise 
of a branch manager to make a machine sold satis- 
factory,®° or by rendering services to the buyers 
gratuitously in an effort to give them perfect satis- 
faction.*+ In any event, the seller must act through 
an agent having authority, and the acts of an agent 
without general authority or without special author- 
ity in the particular ease are not binding on the sell- 
er.°° So an unauthorized visit of an agent without 
the knowledge of the seller will not amount to a 
waiver.®3 

Distinct breaches or warranties. A waiver of no- 
tice of one defect will not operate as a waiver of sub- 
sequent notice of a new defect.2+ Waiver of the 
provisions of the contract as to notice in the case of 
one warranty will not waive the notice required as 
to other and distinct warranties.*® 


Stipulations against waiver. A provision in the 
contract may prevent acts of the seller in undertak- 
ing to assist the buyer in remedying defects in, or 
to secure successful operation of, the property sold, 
from amounting to a waiver of a provision for no- 
tiee:?° 

Breach by seller. <A breach by the seller of a pro- 
vision in the contract requiring the replacement of 
broken parts has been held not sufficiently material 
to waive or excuse performance by the buyer of a 
condition for notice of the failure of a machine to 
do good work after a test.37 


[§ 770] c. Opportunity To Remedy Defects. 
While the seller may waive the conditions of the war- 
ranty inserted for the purpose of allowing him an 
opportunity to remedy defects,?* he does not waive 
such requirement by merely telling the buyer that if 
the article does not give satisfaction, it will be taken 
back.*® A provision of a contract, requiring defec- 
tive parts of a machine to be returned to the seller’s 
81 SW 663, 26 Kyl 367, 83 SW 581,] 35. 


26 KyL 1217; Baker v. Nichols, ete., | 399, 67 SE 1039. 
Co., 10 Okl. 685, 65 P 100. 36. 

29. Massey-Harris Harvester Co. 
v. Burnett, 126 Kan. 453, 268 P 740; 
Advance-Rumley Thresher Co. v. 
Stoops, 125 Kan. 16, 262 P 604; Emer- 


7154, 72 SH 40; 


SALES 


Walker v. Malsby Co., 134 Ga. 


Brooks Bros. Lumber Co. v._ J. 
I. Case Threshing Mach. Co., 136 Ga. 44, 
Massey-Harris Har- 
vester Co. v. Burnett, 126 Kan. 453, 45 
268 P 740; Advance-Rumley Thresher bd 
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factory, is waived where the seller attempts to rem- 
edy the condition upon the buyer’s premises.*° 


[§ 771] d. Exchange or Replacement. A condi- 
tion, requiring the buyer to return defective parts 
to be replaced,*1 may be waived by the seller,*? as, 
for example, by repudiation of further liability un- 
der the warranty,** or by an attempt to remedy de- 
fects and an assurance to the buyer that they will be 
remedied.*# 


Exchange of animal. A provision in a contract 
for the sale of an animal that in case it does not 
comply with the warranty it will, upon return to the 
seller, be exchanged for one which does so comply*? 
may be waived by the seller,*® as, for example, by an 
express statement that he will not receive the animal 
back,*? or by refusal to comply with his agreement,** 
or by inducement of the buyer to retain the animal, 
in an attempt to cure it of its defects with remedies 
furnished by the seller,*® or by failure to give the 
buyer instructions as to where the animal should be 
returned,°° or by a request for an unreasonable delay 
in replacement.®' So, where the seller testifies that 
he would have refused any offer to return, made after 
a certain date, he cannot claim that an offer should 
have been made.®? On the other hand, the seller 
does not waive a requirement of this character by 
giving the buyer the privilege of returning an animal 
to a point nearer than those specified in the war- 
ranty.°® After the seller has refused to make an 
exchange, the use and sale of the animal by the buy- 
ers does not estop them,°* or forfeit their right to 
damages.°® 


Death of animal. The death of the animal within 
the time specified is an excuse for a failure to return 
thane 

[§ 772] e. Return. A condition, requiring a re- 
turn of the property in order to permit the buyer to 
avail himself of a warranty,°* may be waived by the 
seller,°* and such waiver may arise from his acts 


318. 


43. J. I. Case Threshing Mach. Co. 
v. Gardner, supra. 


J. I. Case Threshing Mach. Co. 
v. Gardner, supra. 


See supra § 764. 


son-Brantingham Impl. Co. v. Biddle, 
110 Kan. 365, 203 P 725. 

30. Emerson-Brantingham 
Co. v. Biddle, supra. 

Sl, “A.B. Karquhar .Co. v. Hardy 
Hardware Co., 174 N. C. 369, 93 SE 
922. 


Impl. 


32. J. I. Case Threshing Mach. Co. 
v. Ebbighausen, 11 N. D. 466, 92 
NW 826. 

[a] A general agent cannot waive 
notice where there is an express pro- 


vision in the warranty that he has 
no such power. Nichols, etec., Co. v. 
MeCall. 10 Pa. Dist. 957. 


33. J. I. Case Threshing Mach. Co. 
v. Ebbighausen, 11 N. D. 466, 92 NW 
826; J. I. Case Threshing Mach. Co. 
v. Gidley, 28 S. D. 101, 132 NW 711; 
Trapp v. New Birdsall Co., 109 Wis. 
543, 85 NW 478. See Jewell v. Mas- 
sillon Engine, etc., Co., 198 Ky. 22, 
247 SW 1117 (where a contract of sale 
of a tractor required notice of breach 
of warranty to be given within six 
days after delivery, the buyer was 
bound thereby, although agents of the 
seller, at different times after deliv- 
ery at the buyer’s request, attempted 
to put the machine in good condition). 

34. Northern Electrical Mfg. Co. 
v. H. M. Benjamin Coal Co., 116 Wis. 
130, 92 NW 5538. 


Co. v. Stoops, 125 Kan. 16, 262 P 604; 46. 


Murray Co. v. Peacock, 117 S. C. 384, 
109 SE 121. 

{a] Voluntary assistance.—A pro- 
vision that, if the seller shall, at the 
request of the buyer, render assist- 
ance in operating the machinery, that 
fact shall not excuse the failure of 
the buyer to perform the conditions 
of the warranty, applies to a volun- 
tary assistance on the part of the 
seller, and does not prevent the at- 
tempt by the seller to make the ma- 
chine conform to the warranty, aft- 
er complaint by the buyer, from be- 
fing a waiver of defects in the no- 


tice of breach of warranty. Murray 
Co. v. Morgan, 280 Fed. 499. 
37. Southern Engine, etc., Works 


v. Globe Cooperage, ete., Co., 98 Ark. 
482, 136 SW 928. 


38. Lewis v. Dickenson, 25 Ga. A. 
354, 103 SE 195. 

Waiver of notice of defects see su- 
pra § 769. 


39. Lewis v. Dickenson, 25 Ga. A. 
354, 103 SH 195. 


40. Wayne Tank, etc., Co. 
Evans, (Mo. A.) 15 SW (2d) 895. 


41. See supra § 764. 


42. J. 1. Case Threshing Mach. Co. 
vy. Gardner, 159 Mo, A. 274, 140 SW 


Vv. 


See cases infra notes 47-52. 


47. Axford v. Gaines, 50 N. D. 341, 
195 NW 555. 


48. Edson v. Mancebo, 37 Cal. A. 
22, 173 P 484. 


49. Feight v. Thisler, 84 Kan. 185, 
114 P 249. ; 


50. Cochran v. McGeorge, 54 Pa. 
Super. 456. 
51. Merchants’ Nat. Bank Vv. 


Grigsby, 170 Iowa 675, 149 NW 626. 


52. Edson v. Mancebo, 37 Cal. A. 
22, 173 P 484. 


53. Union Inv. Co. v. F. M. Landon 
€o., 32 Cal. A;-305, 162 P. 908. 


54. Cripe v. Floyd, 205 Ky: 498, 
266 SW 16. 


55. Cripe v. Floyd, 
266 SW 16. 


56. Otto v. Braman, 142 Mich. 185, 
105 NW 601. 

57. See supra § 765. 

58. Acme Harvesting Mach. Co. v. 
Gasperson, 168 Mo. A. 558, 153 SW 
1069. 

{a] Instructions from seller.—Un- 
der a conditional warranty requiring 
the return of a machine if permanent- 
ly defective, where there is a further 
stipulation that the machine would 


20h Ky. 498, 
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or conduct.®® 


them satisfaction.®4 


not be allowed to be returned with- 
out an “understanding and direct in- 
structions,” it is questionable wheth- 
er any return is required in the ab- 
sence of instructions, and, if required, 
it could be waived. Acme Harvesting 
Mach. Co. v. Gasperson, 168 Mo. A. 
558, 153 SW 1069. 

59. Advance-Rumely Thresher Co. 
Vv. Yancey, 100 Oki. 119.7, 229 P1149. 

60. Hart-Parr Co. v. Duncan, 75 
Okl. 59, 181 P 288, 4 ALR 1434. 

[a] Pleading.—(1) In an action 
for the price of a harvesting machine, 
where the answer alleged a breach of 
the contract of warranty; that de- 
fendant gave notice to plaintiff's 
agent, and offered to return the ma- 
chine, but the latter requested him to 
retain it where it was, and he would 
have it boxed and shipped to plain- 
tiffs; and that the agent then agreed 
to receive the machine on defendant’s 
premises, although the waiver was 
not clearly pleaded, the facts stated 
were sufficient to justify the admis- 
sion of evidence of waiver. McCor- 
mick Harvesting Mach. Co. v. Brower, 
88 Iowa 607, 55 NW 5387. (2) Where 
the buyer sues to recover the consid- 
eration for machinery purchased, al- 
leging that it was to be returned if 
the machinery proved unsatisfactory, 
and defendant fails to plead provi- 
sions of the written contract for re- 
tention of the machinery, if satisfac- 
tory, after four days’ trial, such pro- 
vision is waived. Westinghouse Co. 
v. Meixel, 72 Nebr. 623, 101 NW 2388. 


[b] Act of agent.—Where return 
of the article sold in accordance with 
the terms of the warranty is prevent- 
ed by the act of the seller’s agent, 
the right of the buyer to insist upon 
a breach is not precluded by the fail- 
ure to return. Osborne v. Mullikin, 
88 Mo. A. 350. 


61. TIowa.—White v. Miller, 105 
NW 993. 
Mich.—Otto v. Braman, 142 Mich. 


185, 105 NW 601. 


Miss.—J. A. Fay, etc., Co. v. Cohn, 
158 Miss. 733, 130 S 290. 


Mo.—Osborne v. Mullikin, 88 Mo. A. 
850; Keystone Impl. Co. v. Leonard, 
40 Mo. A. 477. 


Pa.—Osborne v. Everett, 15 A 723. 


[a] Second tender unnecessary.— 
If a tender has been made and the 
seller has requested an additional 
trial or test a second tender is unnec- 
essary. Merchants’, etc. Sav. Bank 
v. Fraze, 9 Ind. A. 161, 36 NE 3878, 53 
AmSR 341. 

62. Ilii—Jacobs v. Crumbaker, 67 
Tll. A. 391; Osborne v. Flood, 11 Ill. 
A. 408. 

Iowa.—Massillon Engine, etc., Co. 
v. Shirmer, 122 Iowa 699, 98 NW 504, 
93 NW 599; Warder v. Robertson, 75 
Iowa 585, 39 NW 905; King v. Tows- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


So, the seller cannot assert a failure 
or delay which is due to his own request or fault,®° 
as, where caused by his conduct in requesting the 
buyer to retain the goods for further trial,°! or by 
a promise by the seller to remedy the defects.°? 
too, on the refusal of the seller to receive the goods, 
the duty of the buyer is fulfilled and any further 
tender or effort to return is waived.** 
hand, it has been held that the seller does not waive 
his contractual right to a return, by rendering the 
service to the buyers gratuitously in an effort to give 
The return of an animal within 
the time prescribed by the condition of a warranty 
may be excused by the fact that before the time for 
return the animal is injured so that he cannot be 
safely returned, if notice is given to the seller that 


SALES 
fit to travel.®® 
So, 


On the other 


for a return.®* 


ley, 64 Iowa 75, 19 NW 859. 
Minn.—McCormick Harvesting 
Mach. Co. v. McNicholas, 66 Minn. 
384, 69 NW 36. . 
Se aera tine v. Withers, 76 Mo. A. 


Nebr.—Seymour y. Phillips, 61 


Nebr. 282, 85 NW 72. 
63. Ill.—Kingman v. Meeks, 56 III. 
Aw 272. 


Iowa.—Reeves v. Younglove, 164 
Iowa 151, 145 NW 502; - Reeves v. 
Younglove, 148 Iowa 699, 127 NW 
1017; Padden v. Marsh, 34 Iowa 522; 
Hall v. Aitna Mfg. Co., 30 Iowa 215. 

Kan.—Champion Mach. Co. v. Mann, 
40 Kan. 872) 22 P 4173) Osbornevv. 
Ehrhard, 37 Kan. 413, 15 P 590. 


Miss.—J. A. Fay, ete., Co. v. Cohn, 
158 Miss. 733, 130 S 290. 


Mo.—Palmer v. Reeves, 139 Mo. A, 
473, 122 SW 1119; Osborne v. Mulli- 
kin, 88 Mo. A. 350. 


N. Y.—Cornell v. Fox, 95 App. Div. 
71, 88 NYS 482; Lichtenstein v. Rab- 
olinsky, 75 App. Div. 66, 77 NYS 792; 
fue: v. Murphy, 48 Misc. 648, 88 NYS 


Tex.—Hume v. Sherman Oil, etc., 
Co., 27 Tex. Civ. A. 366, 65 SW 390. 


Utah.—Consolidated Wagon, ete., 
Co. vy. Wright, 56 Utah 382, 190 P 937. 


Wash.—Gwinn v. Heydon, 112 
Wash. 664, 192 P 914. 


[a] Premature return.—Where the 
seller of a horse, which he had agreed 
to take back if unsatisfactory, object- 
ed to taking him back on the ground 
that he was in bad condition, an ob- 
jection that the tender back was pre- 
mature was waived. Rosenthal v. 
Rambo, 165 Ind. 584, 76 NE 404, 3 
LRANS 678. 


{[b] Liability for loss.—Where a 
buyer refused to accept the goods, 
and returned them to the seller, the 
seller was bound to use reasonable 
care to make the buyer’s loss as light 
as possible, which duty was not ful- 
filled by refusing to receive the goods 
and allowing them to stand on the 
sidewalk in front of his place of busi- 
ness until removed by the city author- 
ities as a nuisance. Empire State 
Bag Co. v. McDermott, 89 App. Div. 
234, 85 NYS 787. 


64. <A. B. Farquhar Co. v. Hardy 
Hardware Co., 174 N. C. 369, 93 SE 
922. 


65. Chapman v. Withers, 20 Q. B. 
D. 824.. 


[a] Reason for rule.—‘The con- 
tinued existence of the arfimal . . 
had ceased and with that the obliga- 
tion to return it had ceased,” Chap- 
man v. Withers, 20 Q. B. D. 824, 926. 


66. Merchants’ Nat. Bank v. Grigs- 
by, 170 Iowa 675, 149 NW 626. 
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the animal is not according to warranty and is not 


Extension of original warranty. Where the seller 
had waived the condition of a written warranty re- 
quiring a return of the goods sold, but thereafter the 
warranty was extended by another agreement in 
writing, the condition was likewise extended, and 
the waiver was no longer available to the buyer.®® 
An agreement for a continued trial of the property 
sold, extending the warranty, extends the provision 


[§ 773] E. Waiver of Breach or Acceptance of 
Performance of Warranty—1. In General. A breach 
of warranty may be waived by the buyer®® by ex- 
press agreement,°® where the agreement is fairly 


67. Crouchxv. Fahl, 63 Ind. A. 257, 
113 NE 1009. 


68. Fred W. Wolf Co. v. Monarch 
Refrigerating Co., 252 Ill. 491, 96 NE 
1063, 50 LRANS 808; Dieudonne v. 
Arco Co., 139 Minn. 441, 166 NW 
1067. i 


69. Kan.—Aultman, etc. Co. v. 
Donnell, 9 Kan. A. 813, 60 P 482. 


Mass.—Putnam-Hooker Co. v. Hew- 
ins, 204 Mass. 426, 90 NE 983. 


Tex.—Aultman vy. McKinney, 
A.) 26 SW 267. 


Utah.—Anglo-California Trust Co. 
v. Hall, 61 Utah 223, 211 P 991. 

Can.—Sawyer, etc., Co. v. Ritchie, 
43 Can. S. C. 614. 

[a] Either an express or an im- 
plied warranty may be waived by ex- 
presS agreement of the _ parties. 
Bridgeport L. A. W. Corp. v. Levy, 110 
Conn. 255, 147 A 841. 

[b] Waiver by failure to pay.—(1) 
A provision that the failure of the 
buyer to settle for machinery shall 
constitute a waiver of the warranty 
is binding. Robinson vy. Berkey, 100 
Iowa 136, 69 NW 434, 62 AmSR 549. 
(2) But such provision may be waived 
by the seller. Thus where a clause 
in a warranty provided that “if the 
purchaser does not make full settle- 
ment in cash or approved notes for 
the machine upon its delivery to him, 
he thereby waives all claims under 
this warranty,” the fact that the ma- 
chine was delivered by the seller on 
the buyer’s premises, without request- 
ing settlement by note, and a note 
was accepted a month thereafter, and 
retained by the seller, with full knowl- 
edge of all the facts, constitutes a 
waiver of the seller’s right to rely 
on said clause. Trapp v. New Bird- 
sall Co., 99 Wis. 458, 75 NW 77. 


[ce] Liability of agent.—Provision 
in defendant's contract of agency that 
if he, as plaintiff's agent, should de- 
liver any machine to a customer be- 
fore it was settled for by cash or note, 
he should be personally liable, and 
waive all claims under the warranty, 
does not prevent him setting up the 
warranty, where he purchases a ma- 
chine himself, giving his own note, 
and then sells it to another on time, 
without taking a note. Minnesota 
Thresher Mfg. Co. v. Wolfram, 96 
Wis. 481, 71 NW 809. 


{d] Substitution of goods.—(1) An 
agreement to substitute other goods 
for those which prove defective is a 
waiver of the breach of warranty. 
R. B. Gage Mfg. Co. v. Woodward, 
17 Rent, 464, 23 Av 165° 12). “Bue “by; 
agreement the substitution may not 
have that effect. Aultman Co. v. Mc- 
Donough, 110 Wis. 263, 85 NW 980. 


[e] Consideration.— Where defend- 


(Civ. 


ant sued on notes and to foreclose on 


real estate mortgage affirmatively 
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obtained and without fraud;7° or it may be waived 
by conduct inconsistent with its assertion;7! or by 
satisfaction,*? 
enough to extend to the subject matter of the war- 
ranty.‘* In some jurisdictions and under certain 
circumstances a waiver will be implied if the buyer, 
knowing of the defects, fails to give notice thereof 
to the seller,’* or accepts, retains, or uses the arti- 
cles,*® or pays the price therefor.7® 
not be implied from an offer to rescind,77 nor from a 
purchase of additional goods after knowledge of a 
breach of warranty as to the first lot.78 


_ Provision of contract. Where the parties provide 
in their contract the manner in which it shall be de- 
termined whether a warranty has been complied with, 


an acknowledgment of 


a determination in such manner is 


pleads damage for breach of warranty 
in contract of purchase of machinery, 
in payment for which he executed the 
notes, joined by his wife, and it de- 
velops that, in consideration of the 
extension of time of the payment of 
the notes, the maker, who also exe- 
cuted the contract, executed in writ- 
ing a satisfaction or waiver of dam- 
ages for any breach of contract, and 
no mistake, fraud or duress is shown, 
the extension of time of maturity of 
the notes is a good and sufficient con- 
sideration to support the waiver. 
Smith v. Minneapolis Threshing 
Mach. Co., 89 Okl. 156, 214 P 178. 


70. Bridgeport L. A. W. Corp. v. 
Levy, 110 Conn. 255, 147 A 841. 


[a] Waiver secured by misrepre- 
sentation. Where a seller of a gas 
engine by its experts procured waiv- 
ers of buyer’s remedies against seller 
upon various pretexts such as procur- 
ing the buyer to sign a waiver while 
representing it to be a paper merely 
showing delivery, the waivers so pro- 
cured by misrepresentation constitut- 
ed a constructive fraud, and hence 
were invalid, so that the signing of 
them in the circumstances did not de- 
feat maker’s remedies against Ssell- 
er. International Harvester Co. of 
America v. Thomas, 43 N. D. 199, 176 
NW 523. . 


[b] Constructive fraud.—Where 
debtor gave a renewal note for one 
representing part of purchase price 
of warranted gas engine which in 
addition to original terms of note 
contained a waiver of maker’s reme- 
dies, if any, against payee, and such 
note was signed without maker’s ex- 
pressing intention to waive his right 
to such remedies, or without his at- 
tention being particularly called to the 
waiver, though he could read and 
write, such waiver was wholly inval- 
id, and constituted constructive fraud. 
International Harvester Co. of Amer- 
jer v. Thomas, 43 N. D. 199, 176 NW 
523. 

[ec] Contract not shown.—Where 
motor truck wheels were sold with a 
warranty of freedom from defect for 
one year, and proved defective, the 
seller could not recover their price; 
there being no waiver of the warranty 
by retention by vendees of an invoice 
attempting to modify the warranty. 
Sipe v. National Silk Dyeing Co., 95 
Misc. 620, 159 NYS 846. 


71. California Press Mfg. Co. v. 
Stafford Packing Co., 192 Cal. 479, 221 


P 345, 32 ALR 114; Streff v. Gold 
Medal Creamery Co., 96 Cal. A. 18, 
273 P 831; Daniel v. Burson, 18 Ga. 


A. 25, 88 SE 745; Frick Co. v. Salyers, 
201 Ky. 763, 258 SW 310; Martel Ap- 
paratus Co. v. Lafayette Sugar Re- 
fining Co., 158 La. 727, 104 S 6382; 
Elfant v. Trahan, 156 La. 220, 100 S 
404. See Marshall v. Wood, 16.Ala. 806 
(holding that where the buyer after a 
breach of the warranty promises to 
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if broad 


A waiver will 


final, in the ab- 


consider the proposition of the seller 
to rescind the contract and to give 
notice whether he would accept such 
proposition or not before he insti- 
tuted suit his failure to give such no- 
tice does not amount to a waiver or 
discharge of the seller’s liability). 


[a] Waiver not shown.—Barrios v. 
Pacific States Trading Co., 41 Cal. A. 
637, 183 P 286; Bass Fdy., etc., Co. 
v. Sulzberger, etc., Co., 205 Ill. A. 454; 
Singmaster v. Robinson, 181 Iowa 522, 
164 NW 776; Martel Apparatus Co. 
v. Lafayette Sugar Refining Co., 158 
La. 727, 104 S 632; Friend v. Jones, 
(Mo. A.) 185 SW 1159; Kime v.-Rid- 
dle, 174 N. C. 442, 93 SE 946; Smith 
Ta enty ore 139 Wis. 423, 121 NW 
73. 


72. Taber v. Beaudette, 
262 Mass. 99, 159 NE 505; J. I. Case 
Threshing Mach. Co. v. McCoy, 111 
Miss. 715,072 ‘S’ 138; Avery .Co. .v. 
Harrison Co., (Tex. Commn. A.) 267 
SW 254 [rev (Civ. A.) 254 SW 1015]. 


[a] For example, where the buy- 
ers of a tractor and plows, in order 
to enable the seller’s agent to deliv- 
er them, signed a’ statement that the 
machine fully satisfied warranties 
contained in the order contract, they 
waived any right to rely on warran- 
ties in the order contract. Avery Co. 
v. Harrison Co., (Tex. Commn. A.) 
trie 254 [rev (Civ. A.) 254 SW 


[b] Contradiction of acknowledg- 
ment.—(1) In a seller’s action for the 
purchase price of a harvesting ma- 
chine, defended on the ground that it 
failed to work as warranted, a satis- 
faction card signed by defendant 
without reading it, upon representa- 
tion of plaintiff’s expert that it only 
showed the latter’s presence, and 
which stated that the machine work- 
ed satisfactorily, was of no more 
solemnity than such an oral declara- 
tion of defendant would have been, 
and did not bind him where the facts 
were otherwise as shown by the ex- 
pert’s own statement, buyer’s com- 
plaints, and expert’s return to operate 
the machine. Consolidated Wagon, 
etc., Co. v. Wright, 56 Utah 382, 190 
P 9387. (2) In an action on a note 
given for the purchase price of a 
tractor, wherein defendant counter- 
claimed for breach of warranty, sign- 
ed the statements by the purchaser 
that the tractor satisfied the warranty 
did not conclude him, but might be 
considered with other evidence as to 
whether or not there had been breach 
of warranty. Avery Co. v. Peterson, 
41 S. D. 442, 171 NW 204. 


73. Madsen v. Cordell, 188 Ill. A. 
564; Brown v. Pendergast, 193 Mich. 
3138, 159 NW 541; McManus v. Wat- 
kins, 55 Mo. A. 92. 


[a] Limited acknowledgment.— 
Where on the sale of a refrigerating 
machine there was a guaranty of ca- 
pacity, a release given by the pur- 


ete., Co., 
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sence of fraud,7® as where they have provided for a 
test of a particular character.*° 
of a test provided for in the contract is prevented 
by the act of the purchaser, he cannot insist upon a 
breach because such test is not made.*? 


[§ 774] 2, Acceptance and Retention of Goods— 
a. In Absence of Statutory or Contractual Provi- 
sions—(1) In General. 
tions and qualifications in some jurisdictions,®? and 
further subject to considerations arising out of the 
character of the relief sought®* and contractual stip- 
ulations,®** the generally accepted rule is that a buyer 
does not, by the mere acceptance and retention of 
goods not fulfilling a warranty, waive his right to 
assert a breach thereof,’® and this rule has been 


Where the making 


Although subject to limita- 


chaser to the seller’s engineer who set 
up the machine, acknowledging satis- 
faction as to the installation, did not 
excuse the seller for breach of his 
warranty as to capacity. Brown v. 
bop td 193 Mich. 313, 159 NW 

[b] Examination of adverse title. 
—If a vendee, on being informed that 
an adverse title was set up to the 
property, examines that title, and ex- 
presses himself satisfied with his 
own, it does not deprive him of his 
right of action against his vendor on 
a breach of his warranty title. Har- 
ris v. Rowland, 23 Ala. 644. 


74 See infra § 787. 

75. See infra §§ 774-786. 

76. See infra § 789. 

77. Graham v. Bardin, 1 Patt. & H. 
(Va.) 206. ; 

78. Snow v. Schomacker Mfg. Co., 


69 Ala. 111, 44 AmR 509. 


79. Fred W. Wolf Co. v. North- 
yeeae Dairy Co., 55 Wash. 665, 104 
123: 


80. Fred W. Wolf Co. v. 
western Dairy Co., supra. 


81. United Iron Works vy. Outer 
Harbor Dock, ete., Co., 168 Cal. 81, 
147 Port. 


fa] Dredge.—Where a manufac- 
turer of a dredge was willing and 
able to make the test called for by 
the contract, but the buyer failed to 
designate dredgable grounds for a 
test, the buyer could not defeat a re- 
covery of the price on the ground that 
the dredge did not conform to the 
contract as shown by atrial. United 
Iron Works v. Outer Harbor Dock, 
etc., Co., 168 Cal. 81, 141 P 917. 


82. See infra text and notes 89— 
92. 


83. Necessity as condition to re- 
scission see supra § 260. 


Return as condition precedent to 
action or defense see infra § 803. 


84. See infra §§ 785, 786. 


Return as condition to warranty see 
supra § 765. 


Return as exclusive remedy of buy- 
er see infra § 795. 


85. U. S.—English v. Spokane 
Commn. Co., 57 Fed. 451, 6 CCA 416; 
English v. Spokane Commn. Co., 48 
Fed. 196. 

Ala.—Nashville Broom, etc., Co. v. 
Alabama Broom, etc., Co., 211 Ala. 
192, 100 S 132; Alabama Broom, ete., 
Co. v. Nashville Broom, etce., Co., 208 
Ala. 222, 94 S 83; Western Union Tel. 
Co. v. Jackson Lumber Co., 187 Ala. 
629, 65 S 962; Baer v. Mobile Coop- 
erage, ete., Mfg. Co., 159 Ala. 491, 49 
S 92. 

Cal.—North Alaska Salmon Co. v. 
Hobbs, 159 Cal. 380, 113 P 870, 120 P 
27, 35 LRANS 501; Polhemus v. Hei- 
man, 45 Cal. 573; Grace v. Levy, 30 


North- 
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applied in eases of express*® and of implied’? war- 
ranties, and more particularly as to defects not dis- 


Cal. A. 231, 156 P 626. 


Colo.—Lorraine Mfg. Co. v. Allen 
Mfe. Co., 77 Colo. 156, .234 P 1055. 


D. C.—Joseph v. Heckman, 56 App. 
374, 15 F. (2d) 732. 


Ida.—Tomita v. Johnson, 49 Ida. 
643, 290 P 395; Grisinger v. Hubbard, 
a Ida. 469, 122 P 853, AnnCas1913E 


Ill.—Fred W. Wolf Co. v. Monarch 
Refrigerating Co., 252 Ill. 491, 96 NE 
1063, 50 LRANS 808; Underwood vy. 
Wolf, 131 Ill. 452, 23 NE 598, 19 Am 


SR 40; Prairie Farmer Co. v. Taylor, 
69 Ill. 440, 18 AmR 621;. Owens Vv. 
Sturges, 67 Ill. 366; Doane v. Dun- 


ham, 65 Ill. 512; Babcock v. Trice, 18 
Ill. 420, 68 AmD 560; Daily v. Smith- 
Heppen Co., 111 Ill. A. 319; Hodgman 
Beta te HMC eCUC it IOO-ns son Dlleay 


Ind.—Hege v. Newsom, 96 Ind. 426; 
Poland v. Miller, 95 Ind. 387, 48 AmR 
730; Ferguson v. Hosier, 58 Ind. 438; 
Kansas City First Nat. Bank y. Grin‘d- 
staff, 45 Ind. 158. 


Ilowa.—Minneapolis Selling Co. v. 
Cowin, 153 Iowa 129, 133 NW 338, 40 
LRANS 513; Myer v. Wheeler, 65 
Iowa 390, 21 NW 692; King v. Tow- 
sley, 64 Iowa 75, 19 NW 859; Mc- 
Cormick v. Dunville, 36 Iowa 645; 
Rogers v. Hanson, 35 Iowa 283; Ault- 
man v. Theirer, 34 Iowa 272. And see 
Raeside v. Hamm, 87 Iowa 720, 54 
NW 1079. 


Kan.—Graff v. Osborne, 56 Kan. 162, 
42 P 704. 


Me.—Petersen Oven Co. v. Fickett, 
121 Me. 413, 117 A 575; Noble v. Bus- 
well, 96 Me. 73, 51 A 244; Morse v. 
Moore, 83 Me. 473, 22 A 362, 23 AmSR 
783, 18. LRA 224. 


Md.—Greer v. Whalen, 125 Md. 273, 
93 A 521; Central-Trust Co. v. Aretic 
Ice Mach. Mfg. Co., 77 Md. 202, 26 A 
493. 


Mass.—Douglass Axe Mfg. Co. v. 
Gardner, 10 Cush. 88; Dorr v. Fisher, 
Cush, 271: 


Minn.—Breen v. Moran, 51 Minn. 
525, 58 NW 755; Cosgrove v. Ben- 
nett, 32 Minn. 371, 20 NW 359; Scott 
v. Raymond, 31 Minn. 437, 18 NW 
274. 

Miss.—Fox v. Baggett, 101 Miss. 
519, 58 S 481; Stillwell, etce., Co. v. 
Biloxi Canning Co., 78 Miss. 779, 29 
S 513. 


Mo.—Lamar Water, etc., Co. v. La- 
mar, 140 Mo. 145, 39 SW 768; Brown 
Vv. Weldon, 99 Mo. 564, 13 Sw 342; 
Branson y. Turner, 77 Mo. 489; Comp- 
ton v. Parsons, 76 Mo. 455; ‘Murphy 
Vi Gay, 37 Mo. bob Wade v. Scott, 
7 Mo. 509; Strauss v. American Chew- 
ing Gum Co., 134 Mo. A. 110, 114 SW 
ts Ferguson Implement Co. v. Par- 
mer, 128 Mo. A. 300, 107 SW 469; 
Alabama Steel, etc., Co. Vv. Symons, 
110 Mo. A. 41, 88 SW 78; Fairbanks 
v. Baskett, 98 Mo. A. 53, 71 SW 1113; 
Edwards v. Noel, 88 Mo. A. 434; 
Schoenberg v. Loker, 88 Mo. A. 387; 
Triplett v. Montgomery, 81 Mo. A. 
141; St. Louis Brewing Assoc. v. Mc- 
Enroe, 80 Mo. A. 429; Osborne v. 
Henry, 70 Mo. A. 19; Tall v. Chap- 
man, 66 Mo. A. 581; Werner v. O’Bri- 


en, 40 Mo. A. 483. 
N. C.—Huyett, ete., Mfg. Co. v. 
Gray, 124 N. C. 322, 32 SE W483 Aul= 


pha Mills _ v. Watertown Steam En- 
wine. Co. U6 N. Cy 09. 21, SB 91; 
Love v. Miller, 104 N. C. 582, 10 SE 
685; Lewis v. Rountree, 78 N. C. 323. 


Okl.—J. Rosenbaum Grain Co. vy. 


Pond Creek Mill, etc., Co., 22 Okl. 
555, 98 P 331. 
Pa.—Holloway v. Jacoby, 120 Pa. 
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583, 15 A 487, 6 AmSR 737; Borrekins 
v. Bevan, 3 Rawle 23, 23 AmD 85. 

Tex.—Parks v. O’Connor, 70 Tex. 
377, 8 SW 104; Wright v. Davenport, 
44 Tex. 164; Brantley v. Thomas, 93 
Tex. «270; 73 AmD 264; Dunlap Harda- 
ware Co. v. E. F. Elmberg Connex: 
Civ. A.) 252 SW 1098 [aff (Commn. 
A.) 267 SW 258]; Ricker Nat. Bank v. 
Brown, (Civ. A.) 43 SW 909; Tay- 
lor Cotton- Seed Oil, etc., Co. v. Pum- 
phrey, (Civ. A.) 32 SW 225; Hayden 
v. Houghton, (Civ. A.) 24 SW 803. 

Vi BeStiv., Mlint, bom V.tmba oe plA 
192, 56 AmR 570. 


Wash.—Tacoma Coal Co. v. Brad- 
ley 2 Wash. 600, 27 P 454, 26 AmSR 


Eng.—Randall v. Newson, 2°Q. B. D. 
102; Pateshall v. Tranter, 3 A. & H. 
103, 30 ECL 69, 111 Reprint 352 [foll 
Fielder Vv. Starkin, 1 H. Bl. 17, 126 Re- 
print Ws); Josling Vv. Kingsford, 13 
C. BLN. S. 447, 106 HCL 447, 143 Re- 
print 177. 


Failure to give notice of defects 
see infra § 787. 

86. U. S.—O. C. Barber Min., 
Co. v. Brown Hoisting Mach. Co., 
ed ael er G6 Om CC ArT so. 


Iowa.—Rice v. Friend Bros. Co., 179 
Iowa 355, 161 NW 310, 146 NW 748. 


Kan.—International Filter Co. v. 
one Ice, ete: Co, 184 Kan; 705215 
PHGS 


Mass.—Willson v. Vlahos, 266 Mass. 
370, 165 NE 408 (applying Arkansas 
law). 

Miss.—Christian & Brough Co. v. 
Goodman & Garrett, 132 Miss. 786, 96 
S 692; Bowers v. Southern Automatic 
Music Co., 114 Miss. 25, 74 S 774. 


Mo.—Levine v. Hochman, 217 Mo. 
A. 76, 273 SW 204; Crocker Wholesale 
Grocer (Cos Ve Hvans (A) 272 Siw. 
1017. 

Or.—Feeney, etc., Co. v. Stone, 89 
Or. 360, 171 P 569. 

Pa.—Samuel v. Delaware River 
Steel Co., 264 Pa. 190, 107 A 700 [mod 
69 Pa. Super. 605]. 


Tex.—Dunlap Hardware Co. v. E. 
EK. Hilmberg” Co., (Civ. A.) 252 SW 
1098 [aff (Commn. A.) 267 SW 258]; 
Ferguson v. Johnson, (Civ. A.) 205 
SW 512; Harrell v. McDuffie, 61 Tex. 
Civ. A. 30, 128 SW 1149; Ellis v. Rid- 
dick, 34 Tex. Civ. A. 256, 78 SW 719. 


Eoin ee v. Baker Co., 133 SE 
Wash.—Fink v. Marr, 81 Wash. 92, 
142 P 482. 


Wis.—Park v. Richardson, etc., Co., 
81 Wis. 399, 51 NW 572. 


N. S.—Wurzburg v. Andrews, 28 N. 
Srssi. 

87. U.S.—English v. Spokane Com- 
mission Co., 57 Fed. 451, 6 CCA 416. 


Ida.—Grisinger v. Hubbard, 21 Ida. 
469, 122 P 853, AnnCas1913E 87. 


Iowa.—Rhynas v. Keck, 179 Iowa 
422, 161 NW 486. Compare American 
Fruit Product Co. v. Davenport Vine- 
gar, etc., Works, 172 Iowa 683, 154 
NW 1081; Minneapolis Selling Co. v. 
Cowin, 153 Iowa 129, 133 NW 338, 40 
LRANS 513 (both holding that. in a 
case of an executory sale by descrip- 
tion rather than by warranty, if the 
buyer claims that the goods are not 
what he bought, he must within a 
reasonable time accept or. reject 
them). 

Miss.—Sharp v. Brookhaven Pressed 
eee etce., Co., 120 Miss. 850, 83 S 
7 

Mo.—Travers Co. v. Goldman, (A.) 
255 SW 923; Eversole v. Hanna, 184 


etc., 
258 


coverable upon inspection.§§ 
however, it is held that while acceptance or reten- 


»-Co., 119 Wash. 2938, 


[§ 774 


In some jurisdictions, 


Mo. A. 445, 171 SW 25. 


Okl.—Wood y. Val Blatz Brewing 
Co., 112 Okl. 119, 240 P 115; Northern 
Impl., etc., Co. v. Turner- Clinton Co., 
117 Okl. 136, 245 P 646; Wallace v. 
iatk 74 Okl. 208, 174 P 557, 21 ALR 


Pa.—Samuel vy. Delaware River 
Steel Co., 264 Pa. 190, 107 A 700 [mod 
69 Pa. Super. 605]; Operators’ Fuel 
Agency v. Eastern Fuel Co., 83 Pa. 
Super. 598. 


Wash.—Hausken v. Hodson-Fee- 
naughty Co., 109 Wash.. 606, 187 P 
Spey 


a ce aa: v. Bainton, 16 OntWN 


But see Thompson v. Libby, 35 
Minn. 443, 29 NW 150 (holding con- 
‘dition as distinguished from implied 
warranty not to survive acceptance) ; 
Maxwell v. Lee, 34 Minn. 511, 27 NW 
196 (condition does not survive ac- 
ceptance); Hazen v. Wilhelmie, 68 
Nebr. 79, 93 NW 920 (acceptance 
amounts to waiver of implied condi- 
tion). 

88. Brown v. Freeman, 79 Ala. 406; 
Grisinger v. Hubbard, 21 Ida. 469, 122 
P* 853, AnnCaslols hi 875) sso Ie AS 
Stewart v. Blue Grass Canning Co., 


133 Ky. 118, 117 SW 401 [reh den 
120 SW 375]; Los Angeles Olive 
Growers’ Assoc. v. Pacific Grocery 


205 P 375. 


[a] Under the statutes of Georgia 
(1) no duty rests upon the purchas- 
er, who has bought goods under an 
express warranty, to inspect the ar- 
ticle purchased, or to exercise care in 
discovering any defects. He may rely 
on the contractual obligation of the 
seller that he will ‘deliver goods of 
the quality warranted. Ellis Ice, etc., 
Co. v. Carbondale Mach. Co., 255 Fed. 
320, 166 CCA 490; North Georgia Mill- 
ing Co. v. Henderson El. Co., 130 Ga. 
113, 60 SE 258; Carolina Portland 
Cement Co. v. Turpin, 126 Ga. 677, 55 
SE 925; Springer v. Indianapolis 
Brewing Co., 126 Ga. 321, 55 SE 53; 
Moultrie Repair Co. v. Hill, 120 Ga. 
730, 48 SE 148; Cook v. Finch, 117 
Ga. 541, 44 SE 95; Woodruff v. Grod- 
dy, 91 Ga. 333, 17 SE 264, 44 AmSR 
33; Lowery v. Rowland Co., 32 Ga. A. 
109, 122 SE 627; Bray v. Southern 
Tron; etey, 00.28) GawaAlnsilesye lis) SE 
55; Bennett v. Brown, 28 Ga. A. 256, 
110 SE 745; Alpine Safe, etc., Cd. v. 
Parsons, 13 Ga. A. 154, 78 SE 1023; 
Burr v. Atlanta Paper Co., 2 Ga. A 
52, 58 SE 873; Sizemore v. Woolard, 
3 Ga. A. 261, 59 SH 838. (2) If, how- 
ever, the ar ticles be defective and the 
buyer knows of the fact, and with 
such knowledge accepts them, he will 
be deemed to have waived the defects 
and cannot recoup damages arising 
therefrom (North Georgia Milling Co. 
v. Henderson El. Co., 130 Ga. 113, 60 
SE 258; Carolina Portland Cement 
Co. v. Turpin, 126 Ga. 677, 55 SE 925; 
Springer v. Indianapolis Brewing Co., 
126 Ga. 321,55 SE 53; Miller v. Moore, 
83 Ga. 684, 10 SE 360, 20 AmSR 329, 
6 LRA 374; Jesse French Piano, etc., 
Co. v. Barber, 5 Ga. A. 344, 63 SE 233; 
Sizemore v. Woolard, 3 Ga, A. 261, 
59 SE 8383) (38) unless he complains 
of such defects and the seller tells 
him to retain and pay for the article, 
and that he will remedy the defects 
(Jesse French Piano, etc., Co. v. Barb- 
er, Supra). (4) As respects implied 
warranties, acceptance constitutes a 
waiver of all defects which might 
have been discovered by ordinary care 
before delivery. Cook v. Finch, 117 
Ga. 541, 44 SH 95; Mound City Roof- 
ing Tile Co. v. Walker, 33 Ga. A, 207, 
P252SHA8G6sswed. Cs Edwards Co. v. Ze: 
murray,. 27 Ga. A. 479, 108 SE 830; 
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tion of the goods does not waive an express war- 
ranty,®® an implied warranty does not survive ac- 
ceptance®® at least in the case of executory con- 
But it has been 
held that the doctrine that an implied warranty does 
not survive acceptance does not apply in any ease, 
- unless, at least, the acceptance is with full knowledge 
of all the conditions affecting the character and qual- 


tracts®! or discovered defects.°? 


ity of the articles.9* 


Merit Mfg. Co. v. Whiteley, 22 Ga. A. 
677, 97 SE 95; Mansor v. Zemurray, 
22 Ga. A. 441, 96 SE 233; De Loach 
Mill Mfg. Co. v. Tutweiler Coal, ete., 
Gor 2eGar A. 493-58 SEH 7905 (b)iihe 
rule is otherwise, however, as to de- 
fects. which are latent or concealed. 
Bewley-Darst Coal Co. v. Ennis, 41 
Gan Ae lez, 252 SH 257° Mound City: 
Roofing Tile Co. v. Walker, 33 Ga. A. 
207, 125 SE 863; De Loach Mill Mfg. 
Co. v. Tutweiler Coal, ete., Co., 2 Ga. 
A. 493, 58 SE 790. 
gs9. Ark.—Keith  v. 
Ark. 176, 273 SW 706; Pewett v. 
Richardson, 79 Ark. 66, 95 SW 787; 
Thompson vy. Bertrand, 23 Ark. 730. 


Mich.—Greissing v. Oakland Motor 


Fowler, 169 


Co., 204 Mich. 116, 169 NW _ 842; 
Maxted v. Fowler, 94 Mich. 106, 53 
NW 921. 

N. Y.—Condict v. Onward Constr. 
Co., 210 N. Y. 88, 103 NE 886; Henry 
Maeiee Gti. DiS. Noy. t38o,) 0.) INE Gd 7% 
ooper va. Story, 155) N. Ye. 17d; -49 
NE 7%3; Bierman v. City Mills Co., 


151 N. Y. 482, 45 NE 856, 56 AmSR 
635, 37 LRA 799; Carleton v. Lom- 
Dard y4o eN., . Viwol37,. 438--N E422); 
Zabriskie v. Central Vermont R. Co., 
ole IN. Ye 72,29) INE? 1 0063) Kent v. 
Friedman, 101 N. Y. 616, 3 NE 905; 
Gurney v. Atlantic, etc.,- Ri'Cos,) 5 
Ne Ycuopss! Dounce, v.. .Dow,.57 Noy. 
16; Parks v. Morris Ax, etc., Co., 54 
NoeY. Osos. Day Vv. Pools 52° N.¥. 416; 
11 AmR 719; Conor v. Dempsey, 49 
N. Y. 665; Foot v. Bentley, 44 N. Y. 
166. 4 AmR 652; Rust v. Eckler, 41 
iN Ys 468; Muller v.. iio, 14 N. ¥. 
597: Powell v. New England Cotton 
Yarn Co., 154 App. Div. 875, 139 NYS 
569: Heath Dry Gas Co. v. Hurd, 124 
App. Div. 68, 108 NYS 410 [rev on 
other grounds 193 N. Y. 255, 86 NE 
181]; Norwich Light Co. v. Ames, 122 
App. Div. 319, 106 NYS 952 (holding 
that the buyer may retain the goods 
without waiving the warranty, after 
testing them and proving that they 
are defective); Staiger v. Soht, 116 
App. Div. 874, 102 NYS 342 [aff 191 
N. Y. 527 mem, 84 NE 1120 mem]; 
Crane Co. v. Collins, 103 App. Div. 
480, 983 NYS 174; Bates v. Fish Bros. 
Wagon Co., 50 App. Div. 38, 68 NYS 
649 [aff 169 N. Y. 687 mem, 62 NE 
1094 mem]; Nash v. Weidenfeld, 41 
App. Div. 511, 58 NYS 609 [aff 166 
N. Y. 612 mem, 59 NE 1127 mem]; 
Levy v. John C. Dettra & Co., 91 
Mise. 41, 154 NYS 176; Interboro 
Brewing Co. v. Independent Consum- 
ers’ Ice Co., 83 Misc. 119, 144 NYS 
820; Schug v. Wagner, 77 Misc. 186, 
135 NYS 1078; J. L. White Furnace 
Co. v. C. W. Miller Transfer Co., 59 
Misc. 66, 109 NYS 796 [rev on other 
 sreunds..131 App) Div. 559, 115 NYS 
625]; Hesse v. Gude Bros.-Kieffer 
Com sO) NDYiSs 211 wRosen ¢ Vie ea. 
Woolworth Co., 136 NYS 1; Tansley 
v. Higgins, 88 NYS 1005. 


Oh.—Dayton v. Hooglund, 39 Oh. 
St. 671; Chesapeake, etc., R. Co. v. 
Pittsburg Steel Fdy. Co., 21 Oh. A. 
3738, 158 NE 201. 

Pa.—Sheritt, ete., Co. v. Roberts 
Engineering Co., 73 Pa. Super. 147. 

[a] Sales by sample.— Where 
goods are sold by sample with a war- 
ranty that they shall correspond with 
the sample the vendee may recover 
damages for a breach of the war- 
ranty, although he has accepted the 
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goods after an opportunity for inspec- 
tion. Zabriskie v. Central Vermont 
RemGos iow Nan Yar Taso, INR OO! 
Fairbank Canning Co. v. Metzger, 118 
N. Y. 260, 23 NE 372, 16 AmSR 753; 
Kent v. Friedman, 101 N. Y. 616, 3 
NE 905; Brigg v. Hilton, 99 N. Y. 
S175 8 NW 51-52. AmR 633) Larrowe 
Milling Co. v. Lyons Beet Sugar Re- 
fining €o., 137 App. Div. 732, 122 NYS 
567; Meagley v. Hoyt, 88 Hun 328, 
34 NYS 790. 

[b] Same rules applicable to ex- 
press warranties whether sale be ex- 
ecuted or executory.—Day v. Pool, 52 
INGA e Yee iGye dal AmmiRy) 797 


[ec] No rescission where contract 
executed.—W here the sale is executed 
and the warranty is express there can 
be no rescission, and failure to return 
the goods does not waive the war- 


ranty. Rust v. Eckler, 41 N. Y.. 488. 
90. In re Nathan, 200 Fed. 379, 118 
CCA 531; Ferguson v. Netter, 204 N. 


Y. 505, 98 NE 16 [rev 141 App. Div. 
274, 126 NYS 107]; Staiger v. Soht, 
L9OLSIN Yn 527, 84 NE e120. fart 116 
App. Div. 874, 102 NYS 342]; Waeber 
v. Talbott, 167 N. Y. 48, 60 NE 288, 
82 AmSR 712; Bierman v. City Mills 
Co., 151 N. Y. 482, 45 NE 856, 56 AmSR 
635, 37 LRA 799; Dounce v. Dow, 64 
N. Y. 411; Regina Co. v. Gately Fur- 
niture Co., 171 App. Div. 817, 157 NYS 
746 [aff 154 NYS 888]; R. Young Bros. 
Feed Co. v. Seymour, 151 App. Div. 
549,. 136 NYS 80; Kelly Asphalt 
Block Co. v. Barber Asphalt Pav. Co., 
LS6m, Apps sD ive evel 20m NY Seco. 
Crane v. Collins, 103 App. Div. 480, 
93 NYS 174; Ideal Wrench Co. v. 
Garvin Mach. Co., 92 App. Div. 187, 
87 NYS 41 [aff 181 N. Y. 573 mem, 72 
NE 1141 mem]; Van Pub. Co. v. West- 
inghouse, 72 App. Div. 121, 76 NYS 
340: Bell v. Mills, 68 App. Div. 531, 
74 NYS 224; James v. Libby, 44 Misc. 
215. 88 NYS 812; Baylis v. Weibezahl, 
42 Misc. 178, 85 NYS 355; Lifschitz v. 
McConnell, 80 NYS 253; Chesapeake, 
etc., R. Co. v. Pittsburgh Steel Fdy. 
Con 217 On AN 373, Lose N E201, 


[a] Acceptance necessary.— 
Canned goods, bought by unobjection- 
able sample, are not accepted, within 
the rule that only express warranty 
survives acceptance, where buyer 
complains three weeks after sale, on 
first learning of defect through com- 
plaint of customers. Kutsukian v. 
Limpert, 167 NYS 1036. 


91. Stearns Salt, etc., Co. v. Den- 
nis Lumber Co., 188 Mich. 700, 154 NW 
91, 2 ALR 638; Cheboygan Paper Co. 
v. Hichberg, 184 Mich. 30, 150 NW 
312; Gill v. National Gaslight. Co., 
172 Mich. 295, 137 NW 690; Columbus, 
etc., Coal, ete., Co. v. See, 169 Mich. 
661, 135 NW 920; Plumb v. J. W. Hal- 
lauer, etc., Co., 145 App. Div. 20, 130 
NYS 147. F 


[a] In Kentucky (1) where the 
sale is in presenti, the purchaser has 
the right to-rely upon the warranty 
without examination or inspection of 
the article, and acceptance and re- 
tention does not waive the warranty. 
Paducah Hosiery Mills v. Proctor, 210 
Ky. 806, 276 SW 803; Harrigan v. Ad- 
vance Thresher Co., 81 SW 261, 26 
KyL 317; Cook v. Gray, 2 Bush 121; 
O’Bannon v. Relf, 7 Dana 320. (2) 
But where there is a contract to de- 
liver goods or chattels of a particu- 


Evidence of satisfaction. 
ranty may be regarded as surviving an acceptance of 
the goods,®* the acceptance and retention thereof 
may operate as a circumstance from which the buy- 
er’s satisfaction with the goods, as delivered, as ful- 
filling the requirements of the contract may be in- 
ferred, and hence may be evidence of the waiver of 
a breach of the warranty,®® although it is not conelu- 
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Whether or not a war- 


lar description or quality at a future 
day, and the vendee after inspecting 
them or after having had a fair op- 
portunity to inspect, receives them, he 
cannot thereafter recover or recoup 
damages for defects in the goods. 
James Grocery Co. v. Walter O. Birk 
Candy .Co., 228 Ky. 11,14 Swe (2d) 
214; Morgan-Abbott-Barker Co. Vv. 
Southwest Cracker Co., 225 Ky. 418, 9 
SW (2d) 119; McCaskey Register Co. 
v. Cawood, 222 Ky. 811, 2 SW (2d) 
639; Hamersley Mfg. Co. vy. Lobaco 
Co., 213 Ky. 159, 280 SW 945; Owens- 
boro v. Kelley, 207 Ky. 522, 269 SW 
551; Young v. Wallace,. 201° Ky. 30, 
255 SW 856; Meek Coal Co. v. George 
D. Whitcomb Co., 164 Ky. 833, 176 SW 
354; Columbia Malting Co. v. Glen- 
more Distilleries Co., 150 Ky. 229, 150 
SW 53; Webb v. Milford Shoe Co., 128 
Ky. 308, 108 SW 229, 32 Kyl) 1175; 
Jones v. McEwan, 91 Ky. 373, 16 SW 
SUP) Pa kev 9.6. 6in1'2 RAS 997 Veiser 
v. Russell, 83 SW 574, 26 KyL 1151; 
Bannon v. St. Bernard Coal Co., 39 
SW 252, 18 KyL 1050; Cook v. Gray, 
2 Bush 121; Kerr v. Smith, 5 B. Mon. 
552; O’Bannon v. Relf, 7 Dana 320. 
(3) By acceptance he furnishes con- 
clusive evidence that the goods are 
of the quality covenanted to be deliv- 
ered. Cook v. Gray, supra. (4) The 
buyer is entitled to a reasonable time 
within which to test the article for 
defects and to return it. Vogel v. 
Moore, 84 SW 557, 27 KyL 94; Nich- 
ols, ete., Co. v. Caldwell, 80 SW 1099, 


26 KyL 136; J. I. Case Threshing 
Mach. Co. v. Lyons, 72 SW 356, 24 
KyL 1862. (5) A judgment for de- 


fendant on his counter-claim will not 
be reversed because the court told 
the jury that defendant’s offer to re- 
turn the goods must have been made 
within a reasonable time after the 
defects were discovered; no instruc- 
tion being asked by plaintiff to the 
effect that defendant could not recov- 
er on his counter-claim unless he of- 
fered to return the goods within a 
reasonable time after the defects 
might, by the exercise of Ordinary 
care, have been discovered. South 
Bend Pulley Co. v. W. BE. Caldwell 
Co., 54 SW 12, 21 KyL 1084, 55 SW 208, 
21 KyL 1363. 


92. O’Leary Produce Co. v. Pride, 
170 Ark. 516, 280 SW 366; Courtesy 
Flour Co. v. Westbrook. 146 Ark. 17, 
225 SW 3: Manton y. Perry, 29 Oh. 
Cir. Ct. 187. But see Yellow Jacket 
Min. Co. v. Tegarden, 104 Ark. 573, 
149 SW 518; Weed v. Dyer, 53 Ark. 
155, 13 SW 592 (both holding that the 
taking charge of or retention of prop- 
erty purchased does not breach a war- 
ranty, whether express or implied, or 
whether the defect therein is latent 
or known). 


93. Kansas City Bolt, etc., Co. v. 
Rodd, 220 Fed. 750, 136 CCA 356. 

94. See supra text and notes 82-93. 

95. Ala.—Ex p. A. Z. Bailey Gro- 
cerys Cou 20d Ala. 79, 27%. Sass. lden 
cert 15 Ala. A. 647, 74 S 749]. 

Mo.—Stevens v. Weinberg, (A.) 201 
SW 608. 

S. C.—Southern Coal Co. v. Rice, 
122°S. GC. 484, 115 SE 815. 

Tex.—Jenkins v. Northwestern 
te ete., Co.,, (Commn. A.) 299 SW 
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[§ 775] (2) Sales on Trial or Approval; Sale or 
Return. In case of a sale on trial or approval, the 
purchaser waives a breach of warranty by a reten- 
tion of the goods after trial.°7 So, where the war- 
ranty is one of satisfactory performance, the buyer, 
if dissatisfied, must express such dissatisfaction 
within a reasonable time,®® and such a warranty is 
waived by acts of ownership on the part of the buy- 
er,°® as by loaning the subject of the sale to be 
used by another.! In a transaction of a sale and re- 
turn, the retention of the article for the stipulated 
period has been held conelusive as to the fulfillment 
of warranties.” 


[§ 776] (8) Deliveries in Installments. Where 
- goods are delivered in installments, the acceptance 
of a part or installment answering a warranty does 
not require the purchaser to accept subsequent in- 
stallments which are deficient or defective;* and 
where goods are delivered in installments, a notice 
that a later installment is defective does not waive a 
breach of an implied warranty as to a prior install- 
ment where the buyer does not, at the time, know of 
the defect therein,* and in the particular jurisdiction 
such knowledge is essential to a waiver.® 


[§ 777] (4) Conditional-Acceptance. A breach of 
warranty is not waived by a conditional acceptance. S 


Va.—Jacot v. Grossmann Seed, etc., [a] 
Co., 115 Va. 90, 78 SE 646. 


Ont.—Merrill v. Waddell, 47 Ont. L. 9. 
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Sale by sample.—vVital 
dorf, 210 App. Div. 661, 206 NYS 400. 


See supra § 774. 


[§ 778] (5) Acceptance of Part. Where a wir- 
ranty survives acceptance,’ it will-survive an accept- 
ance of a part of the goods purchased.* In a juris- 
diction in which an acceptance precludes the asser- 
tion of an implied warranty in an executory contract 
of sale,® an acceptance of part of the goods sold and 
a rejection of the remainder, as not fulfilling the 
warranty, does not subject the buyer to hability for 
the part rejected.1° Where the contract is sever- 
able, an acceptance of performance as to one part is 
not a waiver as to the remainder of the contract.** 


[§ 779] (6) Inspection or Opportunity Therefor. 
The buyer is entitled to a reasonable opportunity for 
the inspection of the goods before his possession and 
retention thereof may be said to constitute an ac- 
ceptance waiving a breach of warranty.’* Under 
the rule that an express warranty is not waived by 
acceptance and retention of the goods,1* the buyer 
is under no duty to inspect the goods where there 
is an express warranty and a defect is not obvious.** 
In those jurisdictions in which an implied warranty 
is not regarded as surviving an acceptance,?® it is 
the duty of the buyer to exercise reasonable diligence 
in examination of the goods, and to reject’ them 
promptly if they fail to fulfill the warranty,'® and 
the sale being executory, he must inspect and reject 
the goods, or else pay the contract price,17 but he 
v. Jan- [b] An opinion that the article 
warranted is all right, expressed by 


the buyer without an opportunity for 
his inspection of it, is no proof of his 


[§§ 774-779 


bar ela athe 


572. 10. 


[a] Intention to waive.—A waiver 
of a warranty by acceptance and re- 
tention depends upon the question of 
intention. Merrill v. Waddell, 47 Ont. 

-DT2. 


96. Southern Coal Co, v. Rice, 122 
S. C. 484, 115 SE 815; Latham vy. Pow- 
ell, 127 Va. 382, 103 SE 638. 


97. Woodford Distilling Co. v. 
Remington Typewriter Co., 174 Ill. 
A. 244; Brown v. Austin Western Co., 
111 Va. 209, 68 SE 184. 


98. Wetter v. Otto, 179 Iowa 873, 
162 NW 12; Dick v. James Clark, Jr., 
Blectric Co., 161 Ky. 622; 171 SW 198; 
A. S. Cameron Steam Pump Works vy. 
Lubbock Light, ete., Co., (Tex, Civ. 
A.) 167 SW 256. 


99. Wetter v. Otto, 179 Iowa 873, 
162 NW 12. 


1. Wetter v. Otto, 179 Iowa 873, 
162 NW 12. 


2. Columbia Weighing Mach. Co. 
‘v. Sevier-Webb Drug Co., 219 Ala. 116, 
121 S392. 


3. Southwestern Cooperage Co, v. 
Kivlen, (Tex. Civ. A.) 266 SW 826. 


4. Bewley-Darst Coal Co. vy. En- 
nis, 41 Ga. A. 132, 152 SE 267. 

5. See supra § 774. 

6. James Grocery Co. v. Walter O. 
Birk Candy Co., 228 Ky. 11, 14 SW 
(2da)' 214; Jorgensen v. Gessell 
Pressed Brick Co., 45 Utah 31, 141 P 
460, AnnCas1917C 309. 


[a] An inspection is not conclu- 
sive where the rights of the buyer 
under an implied warranty are in 
terms reserved in the certificate of 
inspection. A. D. Granger Co. v. Uni- 
versal Mach. Corp., 193 App. Div. 234, 
183 NYS 711 [aff rearg 189 App. Div. 
905, 178 NYS 875]. 

7. See supra § 774. 

8. Meyer v. Everett Pulp, etc., Co., 
193 Fed. 857, 113 CCA 643 [rev Meyer 
Co. v. Everett Pulp, etc., Co., 184 Fed. 
945]. 


Stearns Salt, etc., Co. v. Den- 
nis Lumber Co., 188 Mich. 700, 154 
NW 91, 2 ALR 638; Larrowe Milling 
Co. v. Lyons Beet Sugar Refining Co., 
137 App. Div. 732, 122 NYS 567. 


[a] Ona sale by sample, the buyer 
does not bar his right to recover for 
breach of warranty by sorting out 
the goods not coming up to the sam- 
ple, and returning that part only, 
where his intention was to reduce 
damages. Larrowe Milling Co, v. Ly- 
ons Beet Sugar Refining Co., 137 App. 
Div. 732, 122 NYS 567. 


[b] Actual return.—Where the 
goods are purchased by sample, ‘the 
buyer need not return rejected goods 
at his own cost, but it is sufficient 
that he offer to return them. Larrowe 
Milling Co. v. Lyons Beet Sugar Re- 
fining Co., 137 App. Div. 732, 122 NYS 
567. 

11. Mitchell v. 
311. 

12. JIll.—Madsen vy. Cordell, 188 Tl. 
A. 564; Sturges, ete., Mfg. Co. v. Root 
Dairy Supply Co., 186 Ill. A. 52. 


Pa.—Slattery v. Carroll, 70 Pa. Su- 
per. 578; Providence Steam-Engine 
Co. v. Lochiel Iron Co., 31 LegInt 341. 


Ss. C.—Southern Coal Co. v. Rice, 
122 S. C. 484, 115 SH 815; Eureka Elas- 
tic Paint Co. v. Bennett- ‘Hedg gpeth Co., 
85 S. C. 486, 67 SE 738. 

Tex.—Cohn y. Weil, 
SW 562. 

Vt.—Unadilla Silo Co. v. 
Vt. 134, 96 A 585. 


Va.—Latham v. Powell, 127 Va. 382, 
103 SE 6388. 


AAT sR hag v. Waddell, 17 OntWN 
333. 


[a] Agreement to accept.—Where 
the buyer of an article warranted as 
described agrees in the contract to 
accept it “on” arrival, at a place 
named, such an agreement is no proof 
of the acceptance of the article upon 
its arrival. Unadilla Silo Co. v. Hull, 
90 Vt. 184, 96 A 535. 


Seaman, 43 N. S. 


(Civ. A.) 244 


Hull, 90 


acceptance. Unadilla Silo Co. v. Hull, 
90 Vt. 134, 96 A 535. 


{c] Unloading.—For the buyer of 
machines to unload them on arrival is 
not such an acceptance as will bar a 
right of action for a breach of implied 
warranty of fitness for the purpose 
for which they were sold. Dunlap 
Hardware Co. v. EH. F. Elmberg Co., 
(Tex. Civ. A.) 252 SW 1098 [aff (Tex. 
Commun. A.) 267 SW 258. 


{d] Premature delivery.—The pur- 
chaser accepting goods prematurely 
delivered is not bound to inspect them 
at that time, but has the right to rely 
upon the vendors having shipped him 
goods that in every way complied 
with his order, so that ‘the is under 
no obligation to inspect them to see if 
such is the case, until the time ar- 
rives when, according to the contract, 
they were to have been shipped and 
received. Cohn v. Weil, (Tex. Civ. 
A.) 244 SW 562. 


13. See supra iN 774. 


14. Cook v. Perfection Piano Bench 
Mfg. Co., 236 Ill. A. 472; Schaffner 
v. National Supply Co., 80 Ww. Vas iid; 
92 SE 580. 


15. See supra § 774. 


16. Pentland v. Jacobson, 189 Mich. 
339, 155 NW 468; Ferguson v. Net- 
ter, 204 N. Y. 505, 98 NE 16; Rich v. 
Minolfi, 157 App. Div. 788, 142 NYS 
creat [aft 215 N. Y. 666 mem, 109 NE 
1091 mem]; Boessneck v. Taylor, 46 
Misc. 63, 91 NYS 3860. 


17. Murphy v. Gifford, 228 Mich. 
287, 200 NW 268; Dinovo Fruit Co. v. 
McClintick, 214 Mich. 620, 183 NW 
87; Kronman vy. Gardella, 190 Mich. 
645, 157 NW 3:77; Stearns Salt, ete., 
Co.’ v. Dennis Lumber Co., 188 ‘Mich. 


700, 154 NW 91, 2 ALR 638; Colum- 
bus, etc., Coal, etc., Co. v. See, pr 
Mich. 661, 135 NW 920; Remy Vv: 


Healy, 161 Mich. 266, 126 NW 203, 29 
LRANS 139, 21 AnnCas 74; Buick Mo- 
tor Co, v. Reid Mfg. Co., 150 Mich. 118, 
113 NW 591; Williams v. Robb, 104 
Mich. 242, 62 ‘NW 352; Talbot Pav. Co, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cannot be regarded as having accepted them until 
he has had a reasonable opportunity for inspection,!® 
and the rule that an implied warranty will not sur- 
vive as to defects discoverable upon inspection means 
a customary and ordinary inspection.t® The reten- 
tion of a machine for a reasonable time to test it 
and determine whether it fulfills the requirement of 
the warranty cannot be held an acceptance.?° 


Where goods are sold by sample, the buyer’s right 
to insist upon the warranty is not waived by an ex- 
amination of some of them, before the contract is 
made.*1 The buyer is not required to inspect the 
goods before delivery, but is entitled to a reasonable 
time for the purpose thereafter.?? 

Where goods are sold subject to inspection, if the 
buyer ts led by the fraudulent conduct of the seller 
into dispensing with a proper examination which 
otherwise he would have made, he may recover upon 
the warranty of soundness, iwnplied or expressed as 
the case may be, as if there had been no stipulation 
for inspection.?3 

[§ 780] (7) Use. A use of the goods after knowl- 
edge, or opportunity for knowledge, of their defective 


v. Gorman, 103 Mich. 403, 61 NW 655, 
27 LRA 96; Farrington v. Smith, 77 
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Mach. Co., Ltd. v. Scanlin, 31 Man. 70. 
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condition, may evidence a waiver of a breach of 
warranty,?* although not conclusive thereof’ in case 
of warranties which survive acceptance.°* However, 
a waiver does not ensue from a use of the article 
which is necessary to ascertain its condition,” or 
from a use of it under protest and objection that it 
does not fulfill the contract,28 or from a use without 
knowledge of the defect.?? 


[§ 781] (8) Resale. A resale of the goods by the 
buyer will not necessarily prevent assertion of a’ 
breach of warranty surviving acceptance,®° although 
it may evidence an acceptance of the goods as com- 
plying with the warranty.*? Of course, a warranty 
which does not survive acceptance and retention of 
the goods cannot be asserted after a resale by the 
buyer. 32 Where, by statute, a duty to return the 
goods upon a breach of warranty is implied, the buy- 
er, by a sale thereof, waives the breach.** 

[§ 782] (9) Attempt, or Permission of Attempt, 
To Remedy Defects. Where the retention of the 
goods is occasioned by a permission to the seller of 
an opportunity to remedy defects,?* or by an at- 
tempt, in cooperation with the seller, to make them 


R. I.—Lampman-Werts Corp. v. Ol- 


Mich. 550, 43 NW 927. 


18. Forrester v. Locke, 149 Ark. 
225, 231 SW 897; Thompson VO. 
Crenshaw Grain Co., 113 Ark. 169, 167 
Sw 699; Kronman v. Gardella, 190 
Mich. 645, 157 NW 377. 


19. Kelly Asphalt Block Co. v. 
Barber Asphalt Pav. Co., 186 App. Div. 
22, 120 NYS 163. 


[a] Defects held not  latent.— 
American Waste Co. v. St. Mary, 210 
App. Div. 383, 206 NYS 316 (unmer- 
chantable quality of cotton waste in 
center of bales). 


20. Keystone Impl, Co. vy. Leonard, 
40 Mo. A. 477. 


‘21. Vital v. Jandorf, 210 App. Div. 
661, 206 NYS 400. 


22. Barkley v. J. M. Burguieres 
ae Ga, 723,115 “S' 915" faff 7 La. 


23. Fay Fruit Co. v. Talerico, (Tex. 
Civ. Pi. 69 SW 196. 


ne U. S.—The Venezuela, 173 Fed. 


Del.—Doylestown Agricultural Co. 
v. Ewing, 25 Del. 421, 79 A 212. 


Ida.—Hagerman First Nat. Bank 
v. Peterson, 47 Ida. 794, 279 P-302; 
ston v. Scheurman, 22 Ida. 724, 128 


Ill.— American Multigraph Sales Co. 
v. Globe Mutual L. Ins. Assoc., 187 Il]. 
A. 17; Orton v. Artesian Stone, etce., 
WorksiCo-:;-183 Tl. A, 370. 


Iowa.—HBElectric Storage Battery Co. 
v. Waterloo, etc., R. Co., 138 Iowa 369, 
116 NW 144, 19 LRANS 1183. 


Ky.—McCaskey Register Co. v. Ca- 
wood, 222 Ky. 811, 2 SW (2d) 639; 
Forsythe v. Russell Co., 148 Ky. 490, 
146 SW 1103. 

Miss.—J. B. Colt Co. v. Mazingo, 
141 Miss. 402, 106 S 533 [foll J. B. 
Colt Co. v. Cooley, 107 S 891]; Lum- 
bermen’s Supply Co. v. Poplarville 
Sawmill Co., 117 Miss. 274, 78 S 157. 


Pa.—Tate-Jones v. Union Electric 
Steel Co., 281 Pa. 448, 126 A 813; Slat- 
tery v. Carroll, 70 Pa. Super. 578. 


S. C.—L. D. Powell Co. v. Levy, 136 
S. C. 387, 184 SE 415. 


Tex.—Bay Lumber Co. v. Snelling, 
(Civ. A.) 205 SW 763. 
Wash.—Carstens Packing Co. v. 


Swift, 154 Wash. 15, 280 P 351. 
Man.—Minneapolis Threshing 


25. Ind.—Beuret yv. Stahl, 76 Ind.| Meyville Coal, etc., Co., 49 R. 1. 70, 140 
ACa'3.10 2.90 NG 4 07e te A 6. 
Mass.-—Orr Felt, etc., Co. v. Sher- Va.—Newbern v. Baker, 147 Va. 996, 


win Wool Co., 248 Mass. 558, 148 NE 
541. 

Mo.—Zumbrunn y. Royal Typewrit- 
er Co., (A:) 253 SW 59. 

Ori—F. -C; Austin Co. v.0d.. HB. Till 
man Co., 104 Or. 541; 209 P 131, 30 
ALR 293. 

Pa.—Jones, etc., Steel Co. v. Wood, 
249 Pa, 423, 94 A 1067. 

Tex.—Avery Co. v. Staples Mercan- 
tile Co., (Civ. A.) 183 SW 43. 


[a] Retention and use of the goods 
for a day and a half after discovery of 
the breach and retention for another 
day thereafter is an election to af- 
firm the sale. Von Dohren y. John 
poke Plow Co., 71 Nebr. 276, 98 NW 

30. 


26. Warranties surviving accept- 
amce see supra § 774. 


27. Colo.—Shaw y. Water Supply, 
ete., Co., 23 Colo. A. 110, 128 P 480. 

Iowa.—Loxtercamp v. Lininger 
Impl. Co., 147 Iowa 29, 125 NW 820, 
33 LRANS 501. 
aatt ahh v. Plassan, 19 La. Ann. 

Minn.—Finley v. Quirk, 9 Minn, 194, 
86 AmD 98. 

Nebr.— Backes v. Cook, 97 Nebr. 685, 
151 NW 175. 

N. Y.—White Mfg. Co. v. De la 
Vergne Refrigerating Mach. Co., 84 
NYS 192. 

Or.—J. L. Latture Equipment Co. v. 


Gruendler Patent Crusher, etc., 289 
P 1067. 
Wis.—Fox v. Boldt, 172 Wis. 333, 


178 NW 467, 172. Wis. 333, 179 NW 1. 


Eng.—Buchanan v. Parnshaw, 2 T. 
R. 745, 100 Reprint 401. 


28. Bewley-Darst Coal Co. v. Ennis, 
41 Ga. A. 132, 152 SH 257;, F. C. Aus- 
finC Over den els id ann Conn 04: Or: 
541, 209 P 131, 30 ALR 293; Nunn v. 
Brillhart, (Tex. Commn. Ve) 242 SW 
459 [aff (Civ. A.) 230 SW 862). 


29. Peterson v. ' Denny-Renton 
Clay, etc., Co., 89 Wash. 141, 154 P 
123. 


30. Miss.—Mobile Auto Co. 
Sturges, 107 Miss. 848, 66 S 205. 

N. Y.—Friedman v, Ettenson, 
NYS 67. 
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133 SE 500. 


Ont.—Merrill v. Waddell, 47 Ont. L. 
ESTAS 


[a] Illustration.—Where plaintiff 
received and resold a lot of carbure- 
ters manufactured by defendant un- 
der a warranty against defeets, and 
they were returned to plaintiff as de- 
fective and he had them repaired and 
the defects remedied, plaintiff’s fail- 
ure to offer to return the defective 
carbureters to defendant was not a 
waiver of the latter’s breach of war- 
ranty, since it was impossible to learn 
of the defects until they had been 
sold and used. Heath Dry Gas Co. v. 
Hurd, 124 App. Div. 68, 108 NYS 410 
{rev on other grounds 193 N. Y. 255, 
86 NE 18]. 


[b] Resale on account of seller.— 
A buyer, although refusing to accept 
the goods because not such as pur- 
chased, may, after notifying the sell- 
er of their rejection and requesting 
him in vain to remove the goods, re- 
sell them on account of the seller. 
Desealzi Fruit, Co.\ v. Sweet, 30 BR.T. 
320, 75 A 308, 27 LRANS 932, 136 Am 
SR 961. 


Warranties 
see Supra § 774 


Damages recoverable after resale 
see infra § 867. ms 


31. Frazer v. Pettit-Galloway Co., 
172 Ark. 209, 287 SW 1010; Ameri- 
can Waste Co. v. St. Mary, 210 App. 
Div. 383, 206 NYS 316; Fleischer v. 
Pottash, 28 Pa. Dist. 495. 


[a] Absence of damage.—No re- . 
covery can be had for a breach of war- 
ranty where the purchaser has at 
once resold the goods at a profit, at 
his own price, and without warranty 
or misrepresentation. Pointer v. 
Robinson, 17 Alta. 115, 62 DomLR 541, 
[1922] 1 WestWkly 91. 

32. Strauss v. Chas. H. Heer Dry 
Goods Co., 164 NYS 77; Manton v. 
Perry, 29 Oh. Cir. Ct. 187. 

383. De Cotret v. Lefebvre, 59 
Que. Super. 574, 67 DomLR 720. 

34 Ark.—Dyke v. Magdalena, 171 
Ark. 225, 288 SW 374. 

Me.—Petersen Oven Co. v. 
ett, 121 Me. 413,°117 A 575. 

Mo.—Montague Compressed Air Co. 
yv. Fulton, 166 Mo. A. 11, 148 SW 422, 


surviving acceptance 


Fick- 
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comply with the warranty*® the breach of warranty 
is not waived; and, where the seller has made al- 
terations in an attempt to remedy defects, the buyer 
has a reasonable time for test thereafter.*® 


[§ 783] (10) Retention and Use Induced by Re- 
quest of Seller. Where the retention and use has 
been induced by the request or promises of the seller, 
there is no waiver of the warranty.*? 


[§ 784] b. Under Uniform Sales Act. The Uni- 
form Sales Act expressly provides that in the absence 
of express or implied agreement of the parties, ac- 
ceptance of the goods by the buyer shall not dis- 
charge the seller from liability in damages or other 
legal remedy for breach of any promise or warranty 
in the contract to sell, or the sale.** But, if after 
acceptance of the goods, the buyer fails to give notice 
to the seller of the breach of any promise or war- 
ranty within a reasonable time after the buyer knows, 
or ought to know, of such breach, the seller shall not 
be liable therefor.°® Under this provision the dis- 
tinctions formerly recognized between express or 
implied warranties*® no longer exist;*! and, if no- 
tice is given as required by the act,*” the buyer, by 
an acceptance of the goods, is not precluded from 
a recovery for a breach of warranty,**® but is pre- 
cluded where such notice is not given.44 Where, 


Oh.—McMyler v. Beckman Co., 
OhwCirmsCt.eN: S32. 42. 


Tex.—J. B. Colt Co. vy. Knight, (Civ. 43. 
A.) 3 SW (2d) 879. 
35. Cohn v. Bessemer Gas Engine 


Conse CalevA. JS, 1860) 2005" Ney svi. 
Wrenn, 17 Va. 85, 84 SH! 1. tling Corp., 
36. J. L. Owens Co. v. O’Keeffe,| 71 ALR 1142. 


aon Minn. 275, 170 NW 204, 174 NW 
37. Ga.—Jesse French Piano, ete., 
Co. v. Barber, 5 Ga. A. 344, 63 SE 233. 
Ind.—Kenney v. Bevilheimer, 158 
Ind. 653, 64 NE 215; Springfield Hn- 
BINewieres, CO. . Ve Kennedy, hind. AS 


Ill.—Cook  v. 
Bench Mfg. 
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17/271 Pa. 332, 114 A 517. 

See infra § 788. 

U. S.—Chicago v. Procter, etc., 

Cor, 9. EF Cd): 2863 
Lackawanna Steel Co., 280 Fed, 11. 


Conn.—Truslow v. Diamond _ Bot- 
LT? Sonny sSilel ode AsO, 583; 


Perfection 
Cor; 236, Ti A. 4702); 
del v. Mulvey, 230 Ill. A. 588. 
Iowa.—Roland_ v. 
Iowa 1322, 224 NW 826. 841, 
Kan.—Martin v. A. L. Scott Lum- 
ber (Coe l2 alsa neo Ol nize eagle. 
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upon the buyer’s assertion of a breach of warranty 
and request for the return of his money, he yields 
to a request of the seller to retain the property, upon 
the seller’s supplementary agreement to render it 
suitable for the purpose for which it was sold, the 
breach of implied warranty is not waived.*® 


Where there is an express agreement as to what 
shall constitute acceptance, the buyer cannot be held, 
in opposition to the terms thereof, to have waived 
the warranty by retention of the goods.*® 


Under a contract of sale or return where the goods 
are found defective on delivery, but are not returned 
during the period of option, an implied warranty, if 
any in fact exists, does not survive acceptance.*? 


Conditional sale. As the converse of the right giv- 
en by the Uniform Sales Act** to the buyer to refuse 
to accept the goods if the property therein has not 
passed, and maintain an action against the seller for 
breach of warranty, it has been held that if the buyer 
accepted the goods, even though title therein did 
not. pass because the sale was a conditional sale, he 
cannot maintain an action for breach of warranty.*® 


[§ 785] ¢. Contractual Provisions—(1) In Gener- 
al. The parties may, by express agreement, provide 
that certain acts shall constitute a waiver of a breach 


135, 147 NE 598; 
burger, 245 Mass. 461, 139 NE 641. 


Minn.—Laganas Shoe Mfg. Co. v. 
Sharood, 173 Minn. 535, 217 NW 941. 


N. Y.—Schnitzer v. Lang, 239 N. 
Y. 1, 145 NE 65; Henderson Tire, etc., 
Co. v.. Wilson, 235 N. Y¥. 489, 139 NE 
Niehoff-Schultze Grocer Co. v. 
Gross, 205 App. Div..67, 199 NYS 196 
[aff 237 N. Y. 509, 143 NE 722 (rearg 
den 237 N. Y. 563, 143 NE 743)]; Sil- 
berstein v. Blum, 167 App. Div. 660, 
153 NYS 34; Ellis v. Allen, 125 Misc. 
211 NYS 488; Pierce Founda- 
tion Corp. v. Hagle Pipe Supply Co., 
180 NYS 88; Stern v. Norwood, 169 
NYS 545; Leiter v. Innis, 138 NYS 


Herbrand Co. v. 


Piano 
Man- 


Markman, 207 


Learned v. Ham- 


502, 34 NE 856. 

Ky.—South Bend Pulley Co. v. W. 
BH. Caldwell Co., 55 SW 208, 21 KyL 
1363, 54 SW i, 21 KyL 1084. 

Mich.—Aultman vy. Knapp, 105 Mich. 
205, 63 NW 66. 

Minn.—Massachusetts L. & T. Co. 
v. Welch, 47 Minn. 183, 49 NW 740. 

Mo.—Roth vy. Continental Wire Co., 
94 Mo. A. 236, 68 SW 594. 


Nebr.—Parsons Band Cutter, etce., 


Co. v. Gadeke, 1 Nebr. (Unoff.) 605, 
95 NW 850; McCormick Harvesting 
Mach. Co. v. Machmuller, 1 Nebr. 


(Unoff.) 80, 95 NW 507. 


N. Y.—Stone v. Molby Boiler Co., 
195 App. Div. 68, 185 NYS 651. 


Tenn.—Gaar v. Stark, (Ch. A.) 36 
SW 149, 

Wis.—Jones v. Brandt, 173 Wis. 539, 
181 NW 813; Osborne v, McQueen, 67 
Wis. 392, 29 NW 6386; Fairfield v. 
Madison Mfg. Co., 38 Wis. 346. 

[a] Delay induced by seller.—A 
prompt return is excused if the de- 
lay is induced by the misrepresenta- 
tions or promises of the seller. Adam 
v. Richards, 2 H. Bl. 573, 126 Reprint 
WhO 

38. Uniform Sales Act § 49. 

39. Notice of defects see infra § 
788. 

40. See supra § 774. 

41. Marx v. Locomobile Co. of 
America, 82 Misc. 468, 144 NYS 937; 
Majestic Coal Co. v. Bush, 171 NYS 
662; Kutsukian v. Limpert, 167 NYS 
1036; Wright v. General Carbonic Co., 


Md.—Berman vy. Littauer,-141 Md. 
649, 119 A 565. 

Mass.—Nashua River Paper Co. v. 
Lindsay, 242 Mass. 206, 136 NE 358. 

Mich.—Schantz vy. Mott, 242 Mich. 
642, 219 NW. 634. 


Minn.—Orange Crush Co. vy. Stacy- 
Merrill Fruit Co., 156 Minn. 436, 195 
NW 147. 

N. Y.—Tausend v. Judson, 206 App. 
Div. 454, 201 NYS 480; Altkrug Vv. 
William Whitman Cor 185 App. Div. 
W444. 173) NYS 16695 "Regina Cox, Vv. 
Gately Furniture Co., 171 App. Div. 
817, 157 NYS 746 [aff 154 NYS 888]; 
Nelson Co. vy. Silver, 160 App. Div. 
445, 145 NYS 124 [rearg den 161 App. 
Div. 889 mem, 145 NYS 1135 mem]; 
Interboro Brewing. Co. v. Independ- 
ent Consumers’ Ice Co., 93 Misc. 24, 
156 NYS 410; Bartlett Mfg. Co. v. 
Glickman, 191 NYS 321; Sorgen v. 
Jaffe, 172 NYS 369; English Lumber 
Com, VewsSinith, (Loin Si233e 58 Ga aB: 
Shearer Co. v. Kakoulis, 144 NYS 
1077. 


Or.—Rhodes v. Libby, 288 P 207; 
Kitterman v. HMagle Pine Co., 122 Or. 
13%, 257 P 815, 

R. I.—Lampman-Werts Corp. v. 
Olneyville Coal, ete, Co., 49 R. I. 
70, 140 A 6. 

44. U. S.—Moore v. Foss, 
(2d) 635. 

Conn.—Kirsch v. Coon, 
564, 150 A 523. 

Ill.—Genuine Panama Hat Works 
y. Paragon Hat Co, 245 Ill. A. 531. 

Mass.—Adams v. Grundy, 252 Mass. 


ile LN 


111 Conn. 


536. 

Wis.—Overton v. Bemis-Hooper- 
Hays Co., 179 Wis. 315, 191 NW 579; 
J. B. Bradford Piano Co. v. Baal, 166 
Wis. 134, 164 NW 822. 


45. Bekkovald v. Potts, 173 Minn. 
87, 216 NW 7990. 


46. Joseph F. Rothe Fdy. Co. v. 
Harding, 180 Wis. 14, 191 NW 551. 


[a] Government inspection.— 
Where the parties agreed that the 
goods, which were for use on a gov- 
ernment contract of the buyer, would 
pass the final government inspection, 
this was an express agreement as to 
what should be deemed an acceptance 
of the goods by the buyer. Joseph 
EF. Rothe Fdy. Co. v. Harding, 180 
Wis. 14, 191 NW 551. 

[b] Provision held not to exclude 
warranty.—Notwithstanding a provi- 
sion in a contract for the sale of 
spools of silk requiring all ship- 
ments to be tested by buyer and if 
unsatisfactory rejected within 15 
days, buyer can rely on an tmplied 
warranty, where defects could not 
be discovered until the spools were 
unwound in the course of manufac- 
ture. Wilbur-Dolson Silk Co. v. Wil- 
liam Wallach Co., 120 Misc. 340, 198 
NYS 243 [rev on other grounds 206 
App. Div. 470, 201 NYS 465]. 

47. Columbia Weighing Mach. Co. 
v. Kleckner, 130 Misc. 861, 225 NYS 
167. 


48. Uniform Sales Act § 69 (c). 


49. Groenland v. Phcenix Sprink- 
ler, etc., Co., 240 Mich. 621, 216 NW 
431. 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of warranty.°° 


50. Seligman v. Underwriters Sal- 
vage Co., 158 NYS 874 


[a] For example, Grhene the cata- 
logue terms of a sale at auction, as 
damaged, articles of canned pork and 
beans state that goods are sold as 
are, are guaranteed against leaks and 
Swells, and must be examined before 
removal as no allowance of any kind 
will be made thereafter, the guar- 
antee against leaks and swells does 
not survive removal from the sell- 
er’s premises. Seligman v. Under- 
writers Salvage Co., 158 NYS 874. 


{[b] Provisions sustained.—Mur- 
ray Co. v. Morgan, 280 Fed. 499; Ta- 
ber v. Beaudette, etc., Co., 262 Mass. 


99, 159 NE 505: Best Mfg. Co. v. 
Hutton, 49 Mont. 78, 141 P 653. 


51. Ark.—Galloway v. Hood, 181 
Ark. 764, 27 SW (2d) 1002; Coleman 


v. Williams~& Miller, 156 Ark. 611, 
247 SW 75. 

Ga.—Gray  v. Consolidated Ice 
Mach. Co. 103 Ga.-115, 29 SH: 604, 


Meredith v. J. A. Fay & Egan Co., 36 
Ga, A. 506,113) SH) 409) Rushton. vs 
Hall, ete., Wood Working Mach. Co., 
26 Ga. A. 370, 106 SE 196. 


Ida.—Murphy v. Russell, 8 Ida. 133, 
Cis 4 215 


Ill.—J. I. Case Threshing Mach. 
Conn Puls 1580 Ala) Aultman” vz 
Wykle, 36 Ill. A. 298; Underwood v. 
Wolf, 31. Ti. A: 637 [aff 131 Tl. 425, 
23 NE 598, 19 AmSR 40]. 


Ind.—D’Arey Spring Co. v. Ansin, 


196 Ind. 98, 146 NE 214; Burke v. 
Keystone Mfg. Co., 19 Ind. A. 556, 48 
NE 382. 

Iowa,—Massillon Engine, etc., Co. 
v. Schirmer, 93 NW 599. See also 


Bayliss v. Hennessey, 54 Iowa 11, 6 
NW 46 (where the contract provid- 
ed that ‘‘the use of the machine in 
cutting five acres shall be conclusive 
evidence that the warranty is ful- 
me 


Pn LGaae v. Hodges, 
28 Oo 889. 
La.—J. A. Fay, etc., Co. v. Rose- 
land Box Co., 170 La. 602, 128 S 649. 
Mish =Darline v. Manistee, 166 
Mich. 35, 131 NW 450; Stoddard Mfg. 
Co, vi Miller; 107) Mich. 51, 64° NeW 
948; Potter v. Lee, 94 Mich. 140, 53 
NW 1047. 


Miss.—McPherson v. Gullett Gin 
@o;, 134 Miss; 771,100 S16. 


Mont.—Best Mfg. Co. v. Hutton, 49 
Mont. 78, 141 P 653. 


Nebr.—MeCormick Harvesting 
Mach. Co. v. Hartman, 35 Nebr. 629, 
53 NW 566. 


N. Y.—Merritt v. Emery, 
Div. 621, 42 NYS 688. 


N. C.—Ward v. Liddell Co., 182 N. 
C. 223, 108 SE 634. 


N. D.—Minnesota Thresher Mfg. 
fe v. Lincoln, 4 N. D. 410, 61 NW 

S. C.—Knight v. Merritt Engineer- 
inemoeter Co ye thle Se. B03, 49 eSB 

; J. I. Case Threshing Mach. Co. v. 
Dyches, 108 S. C. 411, 94 SE 1051. 


Tex.—Braden-Zander Constr. Co. v. 


90 SW 580, 


12 App. 


Seng, (Civ. A.) 179 SW 1103; Caples 
vy. Port Huron Engine, etce., Co., 61 
Tex. Civ. A. 646, 131 SW 3038; Shear- 


er v. Gaar, 41 Tex. Civ. A. 39, 90 SW 


Where the contract contains a stip- 
ulation for the return of the goods if the warranty 
is not fulfilled, or that the possession and use of the 
goods beyond a specified period shall be conclusive 
evidence that the warranty is fulfilled, retention and 
use after the period designated is a waiver of the 
breach of warranty,°! and a like result follows a re- 
tention and use of the property after the expiration 
of a designated period for test or trial.>? 
that a purchaser may retain articles purchased un- 
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The rule 


684; J. I. Case Threshing Mach. Co. 
v. Hall, 32 Tex. Civ. A. 214, 73 SW 
835; Thomas Mfg. Co. v. Griffin, 16 


Tex. Civ. A. 188, 40 SW 755; Swann 


v. Lowe, (A.) 18 SW 789. 


Va.—Monroe v. Cowne, 133 Va. 181, 
112 SE 848. 


Wis.—Kingman v. Watson, 97 Wis. 
596, 73 NW 438. 


Man.—John Abell Engine, etc, 
Works Co. v. McGuire, 13 Man. 454. 


Sask.—Schofield v. Emerson-Brant- 
ingham’ImbploCo.; 4) (SaskicLy 115 
Elliott v. Brown, 3 Sask. L. 238. 

“The parties have a right by con- 
tract to fix and limit the purchas- 
er’s rights in this respect, and such 
a stipulation is binding upon them, 
unless waived, as being a condition 
precedent to the right of the pur- 
chaser to a remedy for breach of the 
warranty, and a limitation upon the 
time within which that right must 
be asserted, and failure to comply 
with it precludes a recovery by the 
purchaser on account of such a 
breach.” D’Arcy Spring Co. v. An- 
sin, 196 Ind. 98, 146 NE 214, 216. 

[a] Limitation not waiver.—(1) 
A provision in the contract that re- 
tention of the goods for a specified 
time shall be a conclusive admission 
of the truth of all representations 
and a fulfillment of all warranties, 
express or implied, strictly speaking 
does not waive any warranties but 
limits them to a fixed period. J. A. 
Fay, ete, Co. v. Roseland Box Co., 
170 La. 602, 128 S 649. (2) Duration 
of warranty see supra § 715. 

[b] Where no time is fixed on a 
sale with a provision for return in 
case a machine does not work sat- 
isfactorily, the return must be with- 
in a reasonable time. Salina Impl., 


ores Go, Vv, Haley, Tl Kan. 125. 93) P 
509). 
[ec] Computation of time.—Where, 


on the sale of a chattel, it was agreed 
that, if it should prove defective, it 
might be returned within two weeks, 
the purchaser was entitled to the 


whole of the last day of the fort- 


night, and a return between nine and 
ten _o’clock:!p. m. on such day was 
Sunicient,-.-Cornell) we Hox, 95 “App: 
Div. 71, 88 NYS 482. 

{[d] Commencement of period.— 
Where a contract whereby a traction 
engine was sold provided that use of 
the same after the expiration of six 
days from the day of its first use 
should be conclusive evidence of the 
fulfillment of the warranty, the first 
day of use from which the limitation 
would run was the day after the 
seller’s expert had put the machine 
in supposedly good order and left its 
future operation to the purchaser. 
Shearer v. Gaar, 41 Tex. Civ. A. 39, 
90 SW 684. 

fe] “During harvest.’—Where a 
reaping and mowing machine was 
sold on condition that, if kept dur- 
ing harvest without giving notice of 
defects, it should be deemed to fill 
the warranty, the term “harvest” did 
not mean the time of cutting a sec- 
ond crop, but the usual harvest sea- 
son. Wendall v. Osborne, 63 Iowa 
99, 18 NW 709. 

[f] Right to entire time.—Under a 
warranty providing that failure to 
return a threshing machine sold, to 
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der a warranty and either sue on the warranty for 
his damages or recoup damages when sued for the 
purchase price®*® has no application in case of ae- 
ceptance or retention of property by the purchaser 
after tests have been made pursuant to provisions in 
the contract showing fulfillment of the warranties or 
compliance with them,°* since the test concludes the 
buyer’s right to a recovery on the warranties, except 
for defects not discoverable by the test.°® 
the parties stipulate that articles to be manufactured 


Where 


the place of delivery within six days 
from the day of its first use, should 
be conclusive evidence of the fulfill- 
ment of the warranty and the own- 
er’s satisfaction, the purchaser was 
entitled to all of the six days after 
the first use within which to discover 
defects in the machine, and was not 
required to make objections and re- 
turn the machine within that time. 
ee v. Block, 31 S. D. 60, 139 NW 


[g] Retention without use.— 
Where a contract of warranty of sale 
of machinery provides that its use 
for five days without complaint shall 
be conclusive evidence of fulfillment 
of warranty, a retention of the ma- 
chinery without complaint for five 
days after its first use, without ac- 
tually using it for five days, does 
not have that effect. Kinnard Press 
Co. v. Stanley, 70 Kan. 770, 79 P 66x. 


[h] Several warranties.—W here 
a warranty provided that the ma- 
chine was well made, of good ma- 
terials, and durable, and also was 
conditioned for return if it could not 
be made to work well, if there was 
an acceptance of the machine under 
such last provision, such fact would 
not, aS a matter of law, bar a recov- 
ery for a breach of the warranty as 
to make, materials, and durability. 
McCormick Harvesting Mach. Co. v. 
Fields, 90 Minn. 161, 95 NW 886. 


[i] An offer to return warranted 
goods, which offer the seller refuses 
to accept, is equivalent to a return of 
the goods and fulfills the warranty 
condition as to return. Monroe vy. 
Cowne, 138 Va. 181, 112 SE 84s. 


52. Skinner Mfg. Co. v. Carrier 
Engineering Corp., 113 Nebr. 365, 203 
NW 585; Stark v. George, (Tex. 


Commn. A.) 252 SW 1053 [rev (Civ. 
A.) 237 SW 948]. 

[a] Computation of time.—Where 
a reaping machine is sold on the con- 
dition that the purchaser “shall have 
one day to give it a fair trial,” the 
term “day” is to be understood with 
reference to the usage of farmers in 
the working of such machines, and 
means an entire day, and not merely 
the remainder of the day upon which 
the machine is first used. Fuller v. 
Schroeder, 20 Nebr. 631, 31 NW F09. 

{[b] Trial of machine.—Where on 
trial by the seller the machine proved 
defective so that the purchaser re- 
fused to accept it, the fact that on 
the following day he tried it by him- 
self did not constitute such continued 
use as would estop him from claim- 
ing that the warranty was not ful- 


filled. Weston v. Card, 96 Mich. 373, 
56 NW 26. 

53. See infra § 803. 

54. Root Refineries v. Forrest E. 
Gilmore Co., 181 Ark. 458, 26 SW 
(2d) 120. 

[a] Promise of payment.—Where 


the contract provides that the seller 
shall not be responsible for damage 
which may occur after satisfactory 
test, a buyer, who long after such 
test promises payment after knowl- 
edge of defects, cannot claim dam- 
ages caused thereby. Galloway v. 
Hood, 181 Ark. 764, 27 SW (2d) 1002. 

55. Root Refineries v. Forrest E. 


pelmore Co., 181 Ark. 458, 26 SW (2d) 
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shall be of a particular kind and quality and at the 
same time stipulate that they shall be tested by some 
person selected by the purchaser, before delivery, to 
ascertain whether they are of the specified kind and 
quality, and such test is in fact made by him and the 
goods are thereupon delivered and accepted, no rem- 
edy ean be had upon the contract, although the goods, 
or some portion of them, are subsequently ascer- 
tained not to be equal to the warranty.°° 
absence of fraud and collusion between the manu- 
facturer and the person selected, his decision on the 
test that the articles are such that the contract re- 
quires is conclusive against the purchaser who sub- 
Where the contract pro- 
vides that acceptance shall not waive a breach of 
warranty, the fact that the purchaser accepted the 
article after a test which led him to believe that it 
complied with the contract in all respects does not 
preclude him from thereafter maintaining an action 


sequeutly receives them.** 


for breach of warranty.°§ 


Where notice of defects is given as provided in the 
contract, for the purpose of affording the seller an 
opportunity to remedy the defects, retention and 
use of the article sold pending the remedying of such 
defects does not waive the breach.°® 
A contract providing that all 
claims shall be made within a certain time has been 


Latent defects. 


56. McParlin v. Boynton, 8 Hun 


449 [aff 71 N. Y. 604 mem]. 
57. McParlin v. Boynton, supra. 
[a] Inspection.—Where a_ seller 
of cotton waste, who was not a man- 
ufacturer or producer, stipulated that 
goods were to be tested by the buyer’s 
representative before delivery to 
avoid objection later, a warranty of 
quality did not survive the buyer’s 
acceptance and payment after pel 
spection by its agent. American 
Waste Co., v. St. Mary, 210 App. Div. 
3838, 206 NYS 316. 
58) 7Scotti.v. 
547, 116 NW 183. 
59. McCormick Harvesting Mach. 
Co. v. Hays, 89 Ind. 582; Aultman v. 
Theirer, 34 Iowa 272; Osborne v. 
Marks, 33 Minn. 56, 22 NW 1. 


60. Los Angeles Olive Growers’ 


Keeth, 152 Mich. 


Assoc. v. Pacific Grocery Co., 119 
Wash: 2938, 205 P 375. 
61. Los Angeles Olive Growers’ 


Assoc, v. Pacific Grocery Co., supra. 


62. Leitch v. Gillet-Herzog Mfg. 
Co., 64 Minn. 434, 67 NW 352. 


fa] Absence of fraud.—Where cot- 
ton waste is sold by sample, the buy- 
er to inspect the goods before de- 
livery, the decision of the buyer’s in- 
spector as to the quality of the goods 
is conclusive on the buyer in the ab- 
sence of fraud or collusion. Ameri- 
can Waste Co. v. St. Mary, 210 App. 
Div. 383, 206 NYS 316. 

63. Bray v. Southern Iron, 
Co., 28 Ga. A. 818, 113 SH 55. 


64. Consolidated Wagon, etc., Co. v. 
Wright, 56 Utah 382, 190 P 937; Svo- 
boda v. Barta, 169 Wis. 338, 172 NW 
TL9. 

[a] Assignee of seller.—Where a 
buyer of warranted machinery, un- 
der an agreement stipulating that six 
days’ possession anid use of the ma- 
chinery should be conclusive evidence 
that it complied with the warranty, 
kept and used such machinery six 
days, it was competent for an as- 
signee of the purchase-money notes 
and the mortgage given to secure 
them to waive such stipulation, and 
agree to take back the machinery if 


etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it did not comply with the warranty.,J. A. Fay, ete., Co. v. Roseland Box 


A v. Neumen, 15 S. D. 642, 91 NW 


[b] Promise to resell.—Where un- 
der contract buyer might return or 
tender defective goods to seller, his 
failure to return or tender them 
would not be excused, because, after 
delivery of goods to him, seller prom- 
ised to sell them elsewhere, and buy- 
er had held them pending receipt of 
shipping instructions, where seller’s 
promise was made in view of contro- 
versy aS to matter not relating to 
quality, and buyer had raised no aues- 
tion of quality and did not seek to 
return them for breach of warranties, 
HH; lL. Singer: Co, v. Gray, 34 Ga, “A. 
345, 129 SE 555. 


[ec] Statement as to whether goods 
would be taken back.—A statement by 
the agent of a seller of an engine that 
the seller ‘‘never took back an en- 
gine’ made to the buyer a year after 
he had failed to comply with the con- 
tract requiring a return of the en- 
gine to the place of delivery if found 
defective and after the buyer had con- 
tinued to use the engine during the 
entire period, greatly damaging it, and 
had never offered to return it as re- 
quired by the contract, was not a 
waiver by the seller of any of its 
rights under the contract, especially 
where the agent had no authority to 
waive the terms of the contract, but 
was only charged with the special 
duty of collecting the purchase price 
of the engine. J. I. Case Threshing 
Mach. Co. v. Cook, 7 Ga. A. 631, 67 
SE 890. 


{d] Unauthorized act of agent.— 
A seller of a traction engine and out- 
fit is not precluded from relying on 
use aS an acceptance and waiver of 
a breach of warranty under the con- 
tract by its agent’s knowledge, ac- 
quired after use for a year, of the 
breach and assurances that the seller 
would make it good, where the con- 
tract provided that no agent could 
vary the terms thereof. Best Mfg. 
Co. v. Hutton, 49 Mont. 78, 141 P 653. 


65. Meredith v. J. A. Fay, etc., Co., 
36 Ga. A. 506, 137 SE 409; Wendell 


construed to be confined to patent defects,°® and as 
to other defects, developing later, the purchaser is 
entitled to a reasonable time for complaint.°* 


Provisions for inspection and approval in the con- 
tract ordinarily limit the buyer’s rights to defects 
which are not discoverable upon a reasonable inspec-_ 
tion,®? of which he had no actual knowledge.*? 


[§ 786] (2) Waiver. Contractual provisions as to 
acts which may be regarded as a waiver of a breach 
of warranty may be waived by the seller.°* 
tempt by the sellers to make the goods conform to 
the warranty, made after the time within which the 
buyer must have acted under the terms of the con- 
tract, does not constitute a waiver.®® 
provision in the contract that retention of the goods 
beyond a given period will operate as a waiver of 
defects is inapplicable where the seller induces the 
buyer to retain the goods under a promise that the 
defects will be remedied,*® or the seller induces the 
buyer to give the goods a further trial,°* or where 
timely notice has been given of defects and the seller 
is endeavoring to remedy them.°® 

[§ 787] 3. Failure To Give Notice of Defects—a. 
Ordinarily, unless it is so stipulated in 
the contract, the buyer is not obliged to give the sell- 
er notice of defects in order to avail himself of a 
breach of the warranty,°® either in an action for 


[§§ 785-787 


An at- 


However, a 


: 
: 


fe ee ee eT 


ed S 


nie 


Co., 170 La. 602, 128 S 649. 


[a] Illustration.—Where on _ the 
sale of a machine the warranty states 
that “keeping the machine during har- 
vest . . . without giving notice 
[of defects] . Shall be deemed 
conclusive evidence that the machine 
fills the warranty,” no complaint 
made after that time can affect the & 
rights of the parties, and an attempt a 
thereafter, by the vendors, to reme- i 
dy the defects, is no waiver of the re 
conditions of the warranty. Wendell a 
v. Osborne, 63 Iowa 99, 18 NW 709. nr 

L 


66. Hull v. Prairie Queen Mfg. Co., ‘ 
92 Kan. 538, 141 P 592; Ditto v. In- m 
ternational Harvester Co., 105 Nebr. - : 
544, 181 NW 544; Advance Thresher 
re v. Vinckel, 84 Nebr. 429, 121 NW 

ol, 


y SAR RR eee 


67. San Francisco Casing Co. v. 
Mueller, 39 Cal. A. $94, 179 RP 21a iF 
Braden-Zander Const. Co. y. Seng, i 
(Tex. Civ. A.) 179 SW 1103. 


68. Morehead Mfg. Co. v. Western 
Siew Reeducts Co., 100 Kan. 579, 164 


69. Ala.—Baer vy. Mobile Coopers 
age, etc., Co., 159 Ala. 491, 49 S 92. 


Me.—Marshall v. Perry, 67 Me. 78. 


Mich.—American Glue Co. v. Ray- 
burn, 150 Mich. 616, 114 NW 395. 


Mo.—Johnson v. Blanks, 34 Mo. 255; \ 
aoe ee Co. v. Goldman, (A.) 255 SW 


Okl1.—T. H. Rogers Lumber Co. vy. 
M. W. Judd Lumber Co., 52 Okl. 387 
153 P 150. : 


Pa.—Dean v. Herrold, 37 Pa. 150. 
See Fearl v. Hanna, 129 Pa. 588, 18 
A 556 (where an instruction that an 
unjustified delay would bar plaintiff 
buyer’s right to recover for breach 
of warranty was as favorable to the 
seller as he had a right to expect). 


PS I—Beane v. Tinkham, 14 R. I. 
: Z 
W. Va.—Dexter v. Co-Operative 

Fuel Co., 90 W. Va. 465, 111 SE 153. 
Eng.—Freeman v. Baker, 5 B. & Ad. ‘ 

797, 27 ECL 336, 110 Reprint 985, 5 


v. Osborne, 63 Iowa 99, 18 NW 709;|C. & P. 475, 24 HCL 663, 172 Reprint 
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damages for such breach7® or by way of counterclaim 
and recoupment in an action for the price,’! and his 
failure to give such notice will not operate as a 
According to some author- 
ities, however, where defective goods are delivered 
on an executory contract of sale, if the defects are 
patent and obvious to the senses and the purchaser 
has full opportunity for examination and knows of 
the defects, he must either when he receives the goods 
or within what under the circumstances is a reason- 
able time thereafter notify the seller that the goods 
are not accepted as fulfilling the warranty in that 
behalf, or the defects will be deemed waived.*? 
rule does not apply to executed contracts of sale 
wherein there was no opportunity to discover defects 
while the contracts remained executory,’* nor does it 
require actual knowledge in order 
may be waived,’® but it applies if the buyer has full 
means of knowledge thereof by the exercise of ordi- 


waiver of the breach.72 


1060. 

[a] Waiver by contract.—A ship- 
per of goods under an invoice and 
bill of lading stating that no claims 
for damages would be allowed after 
delivery in good order to the carrier is 
precluded from setting up that the 
buyer should have requested a return 
of a defective lot of seed potatoes, 
instead of planting them. Sanders v. 
D. Landreth Seed Co., 100 S. C. 389, 
84 SE 880. 

70. Conn.—Kellogg v. Denslow, 14 
Conn. 411. 


Ill.— Crabtree v. Kile, 21 Il]. 180. 


Ind.—Ferguson v. Hosier, 58 Ind. 
438. 

Md.—McCeney v. Duvall, 21 Md. 
166. 


Mass.—Vincent v. Leland, 100 Mass. 
2: 


Mo.—Advance Rumley Thresher Co. 
v. Briggs Hardware Co., 202 Mo. A. 
603, 206 SW 587. 

N. Y.—Muller v. Eno, 14 N. Y. 597. 

N. C.—Lewis v. Rountree, 78 N. C. 
323. 

Tex.—Westinghouse Electric Mfg. 
Co. v. Troell, 30 Tex. Civ.,A. 200, 70 
SW 324. 

Vt.—Richardson v. Grandy, 49 Vt. 
22.408e 

Eng.—Fielder v. Starkin, 1 H. BI. 
17, 126 Reprint 11. 

71. Roddam v. Brown, 201 Ala. 109, 
77 S 403. 

Ark.—Johnson v. Madison Paint Co., 
170 Ark. 1193,:281 SW 358; Neal v. 
West Winfree Tobacco Co., 142 Ark. 
505, 219 SW 326. — 

Tll.—Cook v. Tavener, 41 Ill. A. 642. 

Iowa.—American Fruit Product Co. 
v. Davenport Vinegar, etc., Works, 172 
Iowa 683, 154 NW 1081. 

N.. Y.—Muller v. Eno, 14 N. Y. 597; 
Gautier v. Douglass Mfg. Co., 13 Hun 
514; Warren v. Van Pelt, 4 E. D. 
Smith, 202. 

Okl.—T. H. Rogers Lumber Co. v. 
M. W. Judd Lumber Co., 52 Okl. 387, 
153 P 150. 

Tex.—Fetzer v. Haralson, (Civ. A.) 
147 SW 290. 

72. Muller v. Eno, 14 N. Y. 597 
[rev 10 N. Y. Super. 421]; Butler v. 
Kellogg, 4 Daly (N. Y.) 108; Spedding 
vy. Townsend, 2 NYS 657. 

Va.—Eastern Ice Co. v. King, 86 Va. 
97, 9 SE 506. 

Wash.—Tacoma Coal Co. v. Brad- 
ley, 2 Wash. 600, 27 P 454, 26 AmSR 
890. 

[a] Warranty of title —In an ac- 
tion by the buyer of goods against a 
seller for a breach of an implied war- 
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rule.78 


This 


that the defect | therefor.’1 


ranty of title, on the ground that the 
goods belonged to another, who had 
recovered judgment against plaintiff 
for converting them, plaintiff's omis- 
Sion,to give notice to the seller ina 
suit brought against him by the real 
owner of the property will only pre- 
vent his recovering of the seller any 
of the costs of that suit, and will 
throw on him the burden of proving 
that the seller had no title to the 
property at the time he sold it to him. 
Burt v. Dewey, 31 Barb. 540 [rev on 
met grounds 40 N. Y. 2838, 100 AmD 

82]. 

73. Oscar Smith, etc., Co. v. Janes- 
ville Batting Mills, 150 Wis. 528, 137 
NW 966; Forster, etc., Co. v. F. Mac- 
Kinnon Mfg. Co., 130 Wis. 281, 110 
NW 226; H. McCormick Lumber Co. 
v. Winans, 126 Wis. 649, 105 NW 945; 
Northern Supply Co. v. Wangard, 117 
Wis. 624, 94 NW 785, 98 AmSR 963; 
Waupaca Electric Light, etce., Co. v. 
Milwaukee Electric R., ete., Co., 112 
Wis. 469, 88 NW 308; Olson v. Mayer, 
56 Wis. 551, 14 NW 640; Morehouse 
v. Comstock, 42 Wis. 626; Locke v. 
Williamson, 40 Wis. 377; Bonnell v. 
Jacobs, 36 Wis. 59. 

74. Olson v. Mayer, 56 Wis. 551, 
14 NW 640; Morehouse v. Comstock, 
42 Wis. 626; Merriam v. Field, 39 
Wis. 578; Pearson v. Martin, 38 Wis. 
265; Bonnell v. Jacobs, 36 Wis. 59. 

75. Northern Supply Co. v. Wan- 
gard, 117 Wis. 624, 94 NW 785, 98 
AmSR 963. 


76. Northern Supply Co. v. Wan- 
gard, supra. 

77. Northern Supply Co. v. Wan- 
gard, supra. 

78. Buffalo Barb Wire Co. v. Phil- 
lips, 67 Wis. 129, 30 NW 295; Fisk 
v. Tank, 12 Wis. 276, 78 AmD, 737; 
Getty v. Rountree, 2 Pinn. 379, 54 
AmD 138, 2 Chandl: 28. 

[a] Where the defects are latent, 
and the purchaser notifies the seller 
immediately after discovery there is 
no waiver of the breach. North Bal- 
timore Bottle Glass Co. v. Altpeter, 
133 Wis. 112, 113 NW 435. 

79. U. S.—South Atlantic Packing, 
etc:, Co, Vv... Lork) Mifg-. Co.) 276% hed. 
509. 

Ga.—City of Moultrie v. J. 8. Scho- 
field’s Sons Co., 6 Ga. A. 464, 65 SH 
315. } 

Kan.—Meyer _ v. 
Kan. 466, 256 P 126. 

Ky.—Weber v. Lape, 145 Ky. 769, 
141 SW 67. 

Ss. D.—J. I. Case Threshing Mach. 
Co. v. Gidley, 28 S. D. 101, 132 NW 
(oul 

[a] Distinct warranties.—Failure 
to complain of the condition of ma- 


Dambacher, 123 
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nary attention to his business;7® which requires him 
at least to look at what he buys as it comes into his 
possession, or when it is offered to him, or within a 
reasonable time thereafter so as to observe patent 
imperfections, if there are such.*? 
ever, must be patent and obvious to come within, the 


The defects, how- 


Where the contract so provides, a failure to give 
notice may amount to a waiver of a breach,’® unless 
there is a waiver of such provision.®°® 


[§ 788] b. Under Uniform Sales Act. 
form Sales Act provides that if after acceptance of 
the goods the buyer fails to give notice to the seller 
of the breach of any promise or, warranty within a 
reasonable time after the buyer knows, or ought to 
know, of such breach, the seller shall not be liable 
Under this provision, notice is essential 
to the right of the purchaser to rely upon a breach 
of warranty,*” unless there is an express or implied 


The Uni- 


chinery within three days as required 
by warranty of machine to work well 
is not a waiver of the purchaser’s 
claim for replacement of defective 
parts, which were warranted for one 
year. Stark v. George, (Tex. Commn. 
A.) 252 SW 1053 [rev (Civ. A.) 237 
SW 948]. 


[b] Provision held complied with. 
—wW here plaintiff agreed to construct 
an ice plant for defendant, but the 
parties subsequently entered into a 
new contract, a clause in the original 
contract providing that the plant 
would be deemed accepted if no con- 
plaint was made within thirty days, 
if in force under the new contract 
was immaterial, where defendant, 
when told the plant was ready for 
use, gave prompt written notice of 
certain defects, and plaintiff made 
extensive repairs at his own expense 
down to the time defendant refused 
to accept the plant. York Mfg. Co. 
vy. Chelten Ice-Mfg. Co., 278) Pa. 351, 
123 A 327. 

[c] Repetition.—Where the buyer 
of a machine gave notice to the sell- 
er, within ten days after it was put 
into operation, that it did not con- 
form to the warranty, the buyer could 
wait a reasonable time after giving 
such notice for the seller to make 
proper adjustments in the machine 
to remedy the difficulty, as it had a 
right to do under the contract, and 
the operation of the machine during 
that time without giving additional 
notices did not defeat the buyer’s 
right to claim breach of warranty un- 
der the clause that operation of the 
machine for any ten days without no- 
tice should be conclusive evidence of 
fulfillment of the warranty. Murray 
Co. v. Morgan, 280 Fed. 499. 


{d] Limitation of rule.—A stipu- 
lation requiring notice to be given 
within a given time in order that al- 
lowance may be made for short 
weight measure or imperfection does 
not apply where the goods are not 
of the description contracted for. 
Gordon vy. Macintosh, [1883] W. N. 
103 [rev 31 Wkly. Rep. 232]. 


80. Ventura Mfg., etc, -Co. v. 
Warfield, 37 Cal. A. 147, 174 P 382; 
Consolidated Wagon & Machine Co. 
v. Wright, 56 Utah 382, 190 P 937. 


[a] Lack of details in purchaser’s 
claim for damage because of quality 
of rice was excused, where seller dis- 
claimed all responsibility other than 
furnishing surveyor’s certificate. 
Brandenstein v. Jackling, 99 Cal. A. 
438, 278 P 880. 

81. Uniform Sales Act § 49. 

82. Bloch v. Eastern Mach. Screw 
Corp., 281 Fed. 777; Marmet Coal Co. 
vy. People’s Coal Co., 226 Fed. 646, 141 
CCA 402. 
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agreement of the parties to the contrary,®* and no 
distinction is made as between cases of express and 
Where notice is given as re- 
quired by the statute, the buyer does: not, by accept- 
ance, discharge the seller from liability.*® 
to be in accordance with the statute, must be within 
It need not be in any special 
form,** but it must be such as fairly to apprise the 
seller that the buyer intends to look to him for dam- 


implied warranties.*4 


a reasonable time.*® 


SALES — 


Notice, 


ages for the breach,*® and must specify with some 


Ill.—Goodlatte v. Acme Sales Corp., 
229 Ill. A. 610. 


Mass.—Nashua River Paper Co. v. 
Lindsay, 242 Mass. 206, 136 NE 358. 


N. J.—Bass v. Bellofatto, 96 N. J. 
Es 320; 115A 302. 


N. Y.—Henderson Tire, etc., Co. v. 
Wilson, 203 App. Div. 778, 196 NYS 
879 [mod on other grounds 235 N. Y. 
489, 139 NE 583]; Maggioros v Ed- 
Song G4N YS. ol vs, rer iNnay eCUs. Vis 
Gately Furniture Co., 154 NYS 888 
[aff 171 App. Div. 817, 157 NYS 746]. 


Pa.—Catalona v. Corcoran, 86 Pa. 
Super. 32. 

83. U. S. v. Dewart Milk Products 
Co., 9 F. (2d) 705 [rev 300 Fed. 448]. 

[a] It is competent for parties by 
their contracts to define their rights 
and obligations independent of the 
statute, by fixing a definite period 
within which the vendee seeking al- 
lowance of damages for breach of 
warranty, should notify the vendor 
of defects in the merchandise. 
Baruch v. D. G. Dery, Inc., 188 NYS 
453. 

[b] Rule applied.—A charge of 
the court allowing the jury to say 
whether thirty days was a reasonable 
time is more favorable to the buyer 
than he is entitled to where the par- 
ties by their contract fixed thirty 
days as the time for notice. Wil- 
liamsburgh Stopper Co. vy. Bickart, 
104 Conn. 674, 134 A 233. 


84. African-American Importing 
Co. v. Werbelovsky, 123 Misc. 74, 204 
NYS 197 [aff 212 App. Div. 812 mem, 
207 NYS 804 mem]; Schram v. Gut- 
tenburg, 198 NYS 209; Maggioros v. 
Edson, 164 NYS 377. 


85. Mastin v. Boland, 178 App. 
Div. 421, 165 NYS 468; Sorensen v. 
S. A. Companhia General Commercial 
De Santos, Santos, Brazil, 180 NYS 
201. 


86. Maggioros v. Edson, 164 NYS 
877; Descalzi v. North American 
Fruit Exch., 96 Pa. Super. 293. 


{a] Exercise of diligence.—The 
buyer must exercise due diligence in 
inspecting the goods and advising 
the seller of the result, especially 
where the goods are _ perishable. 
Descalzi v. North American Fruit 
Exch., 96 Pa. Super. 293. 

[b] Promptness.—The buyer must, 
in the absence of circumstances ex- 
cusing or justifying delay, move with 
some degree of promptness under all 
the circumstances. Tegen v. Chapin, 
176 Wis. 410, 187 NW 185. 


{c] Inspection and test.—(1) A 
buyer of goods to be manufactured 
into shirts was under no duty to re- 
sort to an extraordinary test to de- 
termine whether the colors would 
run, contrary to a warranty; his duty 
to inspect being confined to forms of 
inspection that were customary and 
reasonable. Schnitzer v. Lang, 239 N. 
Veet, d45) N65.) \.(2))) Where ay sell- 
er of yarn knew it was purchased for 
resale, and was intended to be packed 
and delivered ready for export, the 
buyer was not required to examine 
the yarn on delivery to it and give 
notice at that time of a breach of 
warranty. Lincoln v.- Croll, 248 
Mass. 232, 142 NE 820. 


[d] Notice held to be within rea- 
sonable time.—(1) Highty-five days 
after delivery of coal. Bewley-Darst 
Coal Co. v. Ennis, 41 Ga. A. 132, 152 
SE 257 (not waiver as a matter of 
saw). (2) Two months, in a case of 
inaccuracy in manufacturing lumber. 
Martin v. A. . Scott Lumber, 127 
Kan. 391, 273 P 411. (3) Three weeks 
after delivery .of goods when buyer 
called for pay, in a case where sell- 
er’S name or address was not known. 
Mastin v. Boland, 178 App. Div. 421, 
165 NYS 468. (4) Counterclaim with- 
in a year from date of sale of corks 
to be used in manufacture and sale 
of soft drinks. Schram vy. Gutten- 
burg, 198 NYS 209. (5) Notice in 
April of defective straw hat bodies 
purchased by millinery manufacturer 
in November previous. Levine v. 
Isler, 178 NYS 7. (6) Notice, given 
eleven days after order for silk is 
placed, that buyer’s customer had de- 
tected a difference in cloth made from 
it which showed defects, where the 
lack of uniformity in artificial silk 
is not discoverable until the cloth in- 
to which it is woven is completed. 
Fred Wolstenholme, Inc. v. Randall, 
295 Pa. 131, 144 A 909. (7) Delay 
from Dec. 31, 1920 to June, 1922 in 
case of sale of diamond. Gleason v. 
Lebolt, 126. Misc. 216, 212-NYS_ 227 
[aff 215 App. Div. 679, 212 NYS 229] 
(not unreasonable as matter of law). 


[e] Notice held not to be within 
reasonable time.—(1) Twenty-three 
days. Kaufmann y. Levy, 102 Misc. 
689, 169 NYS 454. (2) Fifty-six days. 
Matthes v. Benn, 191 App. Div. 557, 
181 NYS 670. (38) Fifty-seven days. 


Tegen v. Chapin, 176 Wis. 410, 187 
NW 185. (4) Two months. Bodek 
Vs Avrach,=-297 Paw 225, 146 5A 546. 
(5) Five and one-half months. 
Brunella v. Bracchi, 131 Misc. 301, 
226 NYS 738. (6) Seven months. 
Harburger v. Stern, 189 NYS 74. (7) 


Bight months. Lincoln y. Croll, 248 
Mass. 232, 142 NE 820; Bromley v. 
Morse, 284 Pa. 588, 131 A 479. (8) 
Eight months and eighteen months, 
in case of purchase of two animals. 
Wood v. Hever, 179 Wis. 628, 191 NW 
971. (9) One year after receipt of 
car of maple sugar. Canada Maple 
Exch., Ltd. v. Scudder Syrup Co., 223 
Ill. A. 165. (10) Three years after 
shipment of glass. African-Ameri- 
can Importing Co. v. Werbelovsky, 123 
Misc. 74, 204 NYS 197 [aff 212 App. 
Div. 812 mem, 207 NYS 804 mem]. 
(11) One year and eleven months aft- 
er delivery of cotton yarn and seven 
months after buyer was fully in- 
formed as to facts. Champlin v. U. 
S., 297 Fed. 508. (12) Delay in com- 
plaint until June 29 and in rejection 
until September 12 in case of goods 
shipped during latter part of April. 
Goodlatte v. Acme Sales Corp., 229 
Ill. A. 610. (13) Delay in complaint 
until September 5 and in offer of re- 
turn until September 17 in case of 
shoes received August 9. Silberman 
v. Engel, 125 Misc. 816, 211 NYS 584. 


87. Truslow v. Diamond Bottling 
CGorpiy mL oiConneal Shy ol AW 4:02 See id 
ALR 1142. 

88. Truslow v. Diamond Bottling 
Corp., supra; Bodek v. Avrach, 297 


Pa. 225, 146 A 546. 


reasonable particularity in what it consists.*® 
seller cannot take advantage of a delay in giving 
notice which is caused by his own acts.°° 

[§ 789] 4. Payment of Price or Giving of Note— 
a. In General. According to the weight of authority, 
payment, part payment, or the giving of notes for 
the purchase price is not a waiver of a breach of 
warranty unless an intent to waive such breach is 
proved,®! especially if without knowledge of the de- 
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The 


“Tt seems clear that it must refer 
to particular sales, so far as that is 
practicable; that it must at least 
fairly advise the seller of the alleged 
defects, and that it must be such as 
to repel the inference of waiver. Al- 
though it need not necessarily take’ 
the form of an express claim for dam- 
ages or threat of such, it ought to be 
reasonably inferable therefrom. that 
the buyer is asserting a violation of 
his legal rights.” Nashua River Pa- 
per Co. v. Lindsay, 249 Mass. 365, 370, 
144 NE 224. 

[a] Complaints as to quality may 
be sufficient notice. Truslow v. Dia- 
mond Bottling Corp., 112 Conn. 181, 
151 A 492, 71 ALR 1142; Nashua Riv- 
er Paper Co. v. Lindsay, 242 Mass. 
206, 1836 NE 358. 


[b] Repeated return for repairs 
may operate as notice. Rittenhouse- 
Winterson Auto Co. v. Kissner, 129 
Md. 102, 98 A 361. 


[ec] Notice held sufficient.—A de- 
fense of lack of notice of breach of 
warranty limiting hydrocarbon con- 
tent of garbage grease is unavailable, 
where allowance was made for excess 
hydrocarbon in some shipments and 
deduction was made by buyer as to 


others. Chicago v. Procter, etc., Co., 
9 F. (2d) 286, 
[d] Notice held insufficient.—No- 


tice by buyer of lumber for high 
school that, if material needed for 
first floor was not delivered prompt- 
ly, buyer would buy elsewhere, was 
not notice of breach of contract for 
which damages would be claimed. 
Trimount Lumber Co. v. Murdough, 
229 Mass. 254, 118 NE 280. 


89. Bodek v. Avrach, 297 Pa. 225, 
146 A 546. 


[a] Notice of intention to bring 
suit for breach of contract without 
stating the nature of the breach is 
insufficient. Bodek v. Avrach, 297 
Pa. 225, 146 A 546. 


[b] Mere request to the seller to 
go and look at the goods without as- 
serting that anything was wrong with 


them, or any particulars, is insuffi- 
cient. Bodek v. Avrach, 297 Pa. 225, 
146 A 546. 4 

90. Sturm v. Williams Oven Mfg. 


Co., 201 App. Div. 118, 193 NYS 852. 


fa] Tllustration.—Where a baker’s 
oven proved defective, and the seller 
attempted to remedy the defects, and 
by promises and suggestions led the 
buyer to believe that he would some 
time have a workable oven, the buyer 
was not estopped by failing to give 
notice of the defects to raise the ques- 
tion of warranty, under Personal 
Prop. L. § 130. Sturm v. Williams 
Oven Mfg. Co., 201 App. Div: 113, 193 
NYS 852. 

91. U.S—QJohnson v. Roy, 112 Fed. 
256, 50 CCA 237; Walker v. Gooch, 48 
Fed. 656. : 

Ala.—Ryerson Grain Co. v. Moyer, 
9 Ala. A. 254, 63 S 18. 

Ill.— Bretz v. Fawcett, 29 Ill. A. 
319; Contrall v. Fawcett, 2 Ill. A. 569. 
But see Crabtree v. Crawford, 25 Il). 
248 (holding that where A purchased 
of B for five hundred dollars two 


¥or later cases, developments anid changes in the law see Annotations, same title and section number, 
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fects,°? or if induced by the promise of the seller 
So, too, when seasonable 


to remedy the defects.°? 
assertion of the claim for defects 


payment of the price will not operate as a waiver.°®* 
However, in some jurisdictions it has been held that 
the giving of a note for the purchase price with 
knowledge of the breach of warranty operates as a 
waiver thereof,®® unless the note is given upon the 
seller’s promise to remedy the defect, 
erwise where the defect has not been: discovered,?? 
and there has been no reasonable opportunity to dis- 
cover it;°8 and a.similar rule has been applied to 
a payment,®® or even a promise to pay,’ especially 


when accompanied by an extension 


horses, one of which was lame at the 
time, but was warranted by B to re- 
cover and A, eight months afterward, 
sold the lame horse to a third party 
for two hundred and fifty dollars, who 
gave his note to B for the price in the 
place of A, and A gave his note for 
two hundred and fifty dollars to B for 
the balance due on the contract, A 
could not afterward set up a breach 
of warranty as a defense to the last 
mentioned note). 


Iowa.—Keniston v. Todd, 139 Iowa 
287, 117 NW 674; Aultman v. Wheel- 
er, 49 Iowa 647. See also Briggs v. 
M. Rumely Co., 96 Iowa 202, 64 NW 
784 (holding that the giving of a note 
for the price of a threshing machine, 
after a trial of it in threshing one 
kind of grain, is not a settlement for 
it “after having tried it,’ within the 

. meaning of a clause, in the contract 
for its sale, providing that a settle- 
ment for it after having tried it estops 
the purchaser from all claims for 
damages for breach of warranty). 


ia. Barkley 1&) ©€o.. ved. MM. Bur- 


Pileresy Co... 165 suas, 23, 115 8S, 9b 
fatie7) a rA.osioie 
Mass.—Gilmore v. Williams, 162 


Mass. 351, 38 NE 976. 


Minn.—Osborne vy. Marks, 33 Minn. 
56, 22 NW 1 

Miss.—Mobile Auto Co. v. Sturges, 
107 Miss. $48, 66 S 205; Dancey v. 
Sugg, 46 Miss. 606. 

Mo.—Nauman v. Oberle, 90 Mo. 666, 
3 SW 380; Murphy v. Gay, 37 Mo. 
535; Fairbanks y. Baskett, 98 Mo. A. 
53, 71 SW 1113; Fadley v. Smith, 23 
Mo. A. 87. 

Nebr.—Buckley v. Advance-Rumely 
Thresher Co., 106 Nebr. 214, 183 NW 
105. 

Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 

Or.—Durbin v. Denham, 106 Or. 34, 
PM OMP 163,029: AdoR 122 

Pa.—Augusto v. Romano, 42 Pa. 
Super. 19; Saunders v. Hammond, 28 
dea OO. 

S. D.—Avery Co. v. Peterson, 41 S. 
D. 442, 171 NW 204. 


Tex.—Southwest Contract Purchase 
Corp. v. McGee, (Civ. A.) 296 SW 912: 
Stevens-Etter Co. v. Grain Juice Co., 
(Civ. A.) 285 SW 667; Southern Gas, 
ete., Engine Co. v. Richolson, (Civ. 
A.) .181 SW 529. 


Utah.—M. H. Walker Realty Co. v. 
American Surety Co., 60 Utah 435, 211 
IE PY 

Wis.—Park v. Richardson, etc., Co., 
81 Wis. 399, 51 NW 572. 

Ont.—Merrill v. Waddell, 17 OntWN 
333. 

[a] Intent of parties.—(1) The 
question of waiver by payment de- 
pends on the intent of the parties. 
Johnson y. Roy, 112 Fed. 256, 50 CCA 
237; Ottawa Bottle, etc., Co. v. Gun- 
ther, 31 Fed. 208; ‘Brought v. Rede- 
will Music Co., 17 Ariz. AW eine Gye} ae: 
285; Toledo Sav. Bank v. Rathmann, 


SALES 


has been made, 


er.® 
®6 although oth- 


While 


78 Iowa 288, 43 NW 193; Fairbanks 
v. Baskett, 98 Mo. A. 538, 71 SW 1113; 
C..H. Dean Co..v.\Standifer, 37° Tex. 
Civ. A. 181, 88 SW 230. (2) Part pay- 
ment and giving of renewal notes by 
the purchaser for the balance of the 
purchase price of personal property, 
with knowledge of breach of express 
warranty contained in the contract of 
sale, does not constitute a waiver. 
Pugh ‘v. Hill, 117 Okl. 22, 244 P 1113. 

[b] Extension of time—(1) A 
promise to pay is not conclusively a 
waiver, although accompanied by an 
extension of time, but such extension 
is evidence of an intent to waive. 
Fairbanks v. Baskett, 98 Mo. A. 53, 
71 SW 1113. (2) Where machinery 
was bought partly for cash and part- 
ly for deferred payments, and was 
used continuously for nearly a year, 
and final payment was met by pay- 
ment of part in cash and the execu- 
tion of new note for the balance, with- 
out any claim for breach of implied 
warranty, the purchaser was there- 
after estopped to set up such breach 
as a defense in an action on the re- 
newal note, or to file a counterclaim 
for damages based thereon. Wright 
v. Miller, 109 Okl. 47, 234 P 366. 


92. Bowers Rubber Co. v. Blasdel, 
5 Cal, Unrep. Cas. (604, 47° PRP" 9315 
Travers Co. v. Goldman, (Mo. A.) 255 
SW 923; Thomas v. Simpson, 80 N. 
C. 4; Nauman v. Ullman, 102 Wis. 92, 
73 NW, 159. 

[a] Defects subsequently discov- 
ered.—Where on the remedying of 
certain known defects payment is 
made, there is no waiver of defects 
subsequently discovered. Latham y. 
Shipley, 86 Iowa 5438, 53 NW 342. 


93. Ill.—Kingman v. Meyer, 70 Ill. 
A. 476. 

Ind.—York Mfg. Co. v. 
24 Ind. A. 667, 57 NE 590. 
etesm Mies Corel v. 
Theodora, 1 La. A. 445. 


of time.? 


Bonnell, 


37 


Minn. 331, 34 NW 163. 


Mo.—Courtney v. Boswell, 65 Mo. 
a Hayner v. Churchill, 29 Mo. A. 
76. 


' N. Y.—Huck v. Bischoff, 84 NYS 
CBr 


Okl.—Fairbanks v. Miller, 
21655 ,195, B08 5% 


Tex.—Aultman, etc., 
67 Tex. 54, 2 SW 861. 


Re MAL v. Crocker, 39 Wis. 
68. : 

[a] Payment of a note given for 
part of the price of machinery sold 
under a warranty did not estop the 
buyer to defend against the remain- 
ing notes, if he was induced to pay 
on the seller’s promise to remedy the 

defects. J. I. Case Threshing Mach. 
Co. v. Gardner, 159 Mo. A. 274, 140 
SW 318. 


80 Okl. 


Co. v. Hefner, 


94 Ariz.—Brought  v. Redewill 
WUSiCN CO, ii eAriz® S93. Lie. teu oo. 
Ind.—J. F. Darmody Co. v. Moss, 


86 Ind. A. 426, 158 NE 489. 


e 


Stipulations in note. 
ulation in a note given for the price, to the effect 
that the maker has no defense against its payment, 
amounts to a waiver of all warranties, express or im- 
plied, with respect to quality or condition of the 
property® in the absence of fraud or false represen- 
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an absolute promise to pay a balance of the pur- 
chase money irrespective of defects previously com- 
plained of has been held a waiver of the right to 
rely upon such defects,? on the other hand, it has 
been held that such a promise is a mere reaffirmance 
of the contract which does not preclude a reliance 
on the warranty,‘ or is merely evidentiary of a waiv- 


It has been held that a stip- 


N. Y.—Davis Provision Co. v. Fow- 
ler, 20 App. Div. 626, 47 NYS 205 [aff 
163 N. Y. 580 mem, 57 NE 1108 mem]. 

S. C.—Stewart v. Smith, 138 S. C. 
124, 1385 SE 801. 


Wash.—A. Leschen, ete., Rope Co. 


v. Case Shingle, ete.,Co., 152 Wash. 
37,' 276 RP 892. 
95;, Taunsford icv. Malsby, 101 Ga. 


39, 28 SE 496; Louis Eckels, ete., Ice 
Mite Couw ve Cornell Economizer Co; 
119 Md. 107, 86 A 38; Adler v. Robert 
Portner Brewing Co., 65 Md. 27, 2 A 
918; Osborne v. Birdsall, 57 App. Div. 
41, 67 NYS 1049; Thomson v. Sexton, 
LSS aC 93s 


96. Alpine Safe, etce., Co. v. Par- 
sons, 13 Ga. A. 154, 78 SE 10238. 


97. Moultrie Repair Co. v. Hill, 120 
Ga. 730, 48 SE 143; Smith v. Vaughn, 
387 Ga. A. 558, 140 SE 892. 


98. Empire State Jewelry Co. v- 
Grant Jewelry Co., 19 Ga. A. 125, 91 
SH 214. 


99. Lowery v. Rowland Co., 32 Ga. 
A. 109, 122 SE 627; King v. Dobbs, 
30 Ga. A. 441, 118 SE 428; Burr v. 
aa Paper Co., 2 Ga. A. 52, 58 SE 


[a]. Agreement to repair.—Rule of 
Civ. Code (1910) § 4137, that partial 
payment of the purchase price of 
goods with knowledge of the defects 
will not estop the buyer from mlead- 
ing partial failure of consideration is 
especially applicable where payments 
made after acceptance were made un- 
der an agreement by the vendor to re- 
pair. Finance Co. of the South v. 
Jones, 33 Ga. A. 94, 125 SE 510. 


[b] Payment of note—Marmet 
Coal Co. v. People’s Coal Co., 226 Fed. 
646, 141 CCA 402; McCaw v. Advance- 
Rumley Thresher Co., 158 Wash. 533, 
291 P 319. But see Huntington v. 
Lombard, 22 Wash. 202, 60 P 414 (pur- 
chaser not estopped by payment of 
interest coupons). 


[ec] Conditional payment.—Where 
a buyer of a harvester-thresher ma- 
chine and an engine, after having 
trouble with them, paid the purchase 
price on condition that if the ma- 
chines did not work properly after 
being repaired the money would be 
returned, and after trying them again 
returned them because of their fail- 
ure to work properly, the payment of 
the purchase price did not amount to 
a waiver of the breach of warranty. 
Greenwood v. International Harvester 
Co., 122 Wash. 603, 211 P 727. 


1. Vanderbeek v. Francis, 75 Conn. 
467, 538 A 1015. 

2. Blue Springs Min. Co. v. Mell- 
vien, 97 Tenn. 225, 36 SW 1094. 


3. Schichtl v. Bowser, 175 Ark. 
1141, 1 SW (2d) 816. 

4 Ives v. Anderson Engine, etce., 
Co., 173 Ark.-112;)292) SW 111. 

5. Parrott Tractor Co. v. Brown- 


fiel, 149 Ark. 566, 233 SW 706. 


6. Colson v. Ellis, 40 Ga. A. 768, 
151 SE 654. 
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tations.” It has, however, been held to the contrary, 
that the buyer is not estopped to counterclaim for a 
breach of warranty, although a note given for the 
purchase price of goods contains a waiver of all 
defenses to the note. A provision in a note to be 
paid in installments that a default should render the 
whole amount due and payable “without offset or 
defalcation” does not preclude the maker from set- 
ting up a breach of an express warranty of the value 
of the goods for which the note was given.® Where 
the contract provides that settlement shall be made 
upon fulfillment of the guaranty, the breach of a 
warranty has been held waived by the giving of notes 
for the price.?° 


_ [§ 790] b. Renewal of Note or Security. The giv- 
ing of a renewal note, with a knowledge of a breach 
of warranty in the sale for which the original was 
given, has been held to constitute a waiver of the 
breach,*+ or to tend to establish such waiver,!? being 
conclusive thereof where the renewal note expressly 
waives all claims arising out of the purchase.t? On 
the other hand, it has been held that in the case of an 
express warranty the giving of a renewal note with 
knowledge of a breach of the warranty does not 
constitute a waiver thereof.14 A waiver is not evi- 
denced where a renewal note is made in ignorance of 
the breach of warranty,!® or in reliance upon the 
promise of the seller to make the goods conform to 
the warranty,1® or before the buyer knows, or should 
have known, that the seller’s effort to remedy defects 


__[a] MIlustration.—Where a _ pur- 
chase-money note contained a waiver 


16. 


SALES 


Rudolph Wurlitzer Co. v. All- 
red, 120 Okl. 3, 249 P 724; 
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will be ineffective.17 Further, the execution of a 
renewal note, only a small part of which applies to 
the price of the goods as to which a breach of war- 
ranty is claimed, is not a waiver as to such breach.*® 


[§ 791] F. Effect of Breach. A warranty of the 
same effect, whether express or implied, will give rise 
to the same liability.19 Where a sale is executed, a 
breach of warranty does not annul it,?° nor terminate 
the contract.2! If the contract provides for a refund 
of the price if the article does not comply with cer- 
tain conditions, a noncompliance with any one of 
the conditions will authorize a refund.?* Where a 
warranty relates to the soundness or quality of the 
article sold, if the article is not as warranted the 
promise is broken as soon as made, although the de- 
feet may not then be known,?* and the compensation 
is due immediately.?# % 


[§ 792] G. Remedies for Breach of Warranty*?°— 
1. In General. The remedy of the buyer for a breach 
of warranty in the sale of goods may, subject to lim- 
itations and qualifications elsewhere stated, be by a 
return of the goods,?® rescission of the contract,?* 
recovery of the price paid,?® action for damages,”® 
or counterclaim or recoupment in an action by the 
seller for the price.°° The parties to a contract of 
sale may expressly provide for a limitation of the 
rights of the buyer in case of a breach of warran- 
ty,*1 and when their contract provides an exclusive 
remedy, no other remedy is available.2? Where the 
exclusive remedy is confined to particular breaches 


Crouch v. Leake, 108 Ark. 322, 157 


Empire |SW 390, 50 LRANS 774; Highsmith 


of all claims arising out of a pur- 
chase of the property, and all defenses 
to the payment thereof in considera- 
tion of a renewal and extension, there 
was a waiver of any express or im- 
plied warranties, and all previous jand 
contemporaneous representations and 
warranties were merged into and con- 
trolled by the writing. Anderson v. 
International Harvester Co., 27 Ga. As 
533, 109 SE 417. 


7. Colson v. Ellis, 40 Ga. A. 768, 
151 SE 654. 


8. Osborne v. McQueen, 
392, 29 NW 6386. 


9. Cobb v. Florence, 38 Ga. A. 95, 
142 SE 756. 


10. Western Reserve Nat. Bank v. 
Supply Mfg. Co., 192 Ill. A. 390. 


11. Marmet Coal Co. v. People’s 
Coal Co., 226 Fed. 646, 141 CCA 402; 
J. B. Colt Co. v. Kelly, 142 Miss. 617, 
107 S 757; Maltbie v. Gadd, 101 Wash. 
483, 172 P 557. 


[a] Estoppel.—Where an engine, 
bought with a separator, for which 
notes were given, proved defective, 
and the buyer, with consent of the 
holder of the notes, traded it for a 
new engine, giving new notes, secured 
by a mortgage on the machines, and 
the buyer made several payments on 
the debt, he was estopped, in an action 
on the notes last given, to recoup 
damages for breach of warranty of 
the old engine. Muenzenmayer v. 
Hood, 97 Kan. 565, 155 P 917. 


12. International Harvester Co. v. 
Burch, (Mo. A.) 213 SW 493. 

13. International Harvester Co. v. 
Burch, (Mo. A.) 213 SW 493. 


67 Wis. 


14. Pugh v. Hill, 117 Okl. 22, 244 
P 11138. 
15. Leader v. Moseley, 20 Ga. A. 


798, 93 SE 541. 


Buggy Co. v. Moss, 154 S. C. 424, 151 
SE 788. 


17. York Mfg. Co. v. Chelten Ice 
Mfg. Co., 278 Pa. 351, 123 A 327. 


18. Peet Stock Remedy Co. v. 
Bruene, (lowa) 230 NW 327. 


19. Hausken v. Hodson-Feenaugh- 
ty Co., 109 Wash. 606, 187 P 319. 


20. J. B. Colt Co. v. Mallory, 35 
Ga. A. 289, 1383 SE 55. 


21. Barnard v. Napier, 
824, 181 SW 624. 


22. Thompson vy, O’Neil, 155 Ala. 
411, 46 S 229. 


23. Muller v. Eno, 14 N. Y. 597. 

24. Muller v. Eno, supra. 

25. Remedies of buyer generally 
see infra § 1054 et seq. 

26. See infra §§ 794, 795. 

27. Rescission for breach of war- 
ranty see supra § 247. 


L6l eK y. 


28. See infra § 1066. 
29. See infra § 796. 
30. See infra § 797. 


31. Pendergrass v. Fairchild, 106 
Or. 537, 212 P 963; E. F. Elmberg Co. 
v. Dunlap Hardware Co., (Tex. Civ. 
A.) 234 SW 700. 

[a] Arbitration.—A contract re- 
quiring the seller to deliver albumen 
complying with the requirements of 
the federal government or, if inferior, 
full allowance to be made to be settled 
by arbitration to be demanded within 
twenty-eight days after arrival of 
vessel, permitted either party to de- 
mand arbitration. B. Brown, Inc. v. 
Olivier, 212 App. Div. 651, 209 NYS 
470. 

32. U. S.—Morris v. 
Co., 17 F. (2d) 689. 

Ark.—Harrison v. Walker, 124 Ark. 
555, 188 SW 17; Holland Banking Co. 
v. Haynes, 125 Ark. 10, 187 SW 632; 


*By JOSEPH W. ROUSE (§ 792). 


Power Mfg. 


Heras aaah sed 99 Ark. 400, 138 SW 


Cal.—Union Inv. Co. v. F. M. Lan- 
don Co., 32 Cal. A. 305, 162 P 903. 


Ind.—Richardson v. Crouch, 76 Ind. 
A. 23, 129 NE 827; Nave v. Powell, 52 
Ind. A. 496, 96 NE 395. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Rose, 191 Ky. 433, 230 SW 545. 


Mo.—American Nat. Bank y. Allen, 
195 Mo. A. 98, 190 SW 947. 


Nebr.—Nutting v. Watson, etc., Co., 
Ce Noa 464, 121 NW 582, 25 LRANS 


Oh.—Bell v. Robinson, 5 Oh. A. 454, 
BipOn CAs 3. 


Okl.—Moline Plow Co. v. 
76 Okl. 250, 185 P 102; Moline Plow 
Co. va Adair, 76 Okl. 4, 183 P 499; 
Voris v. Hall, 71 Okl. 44, 175 P 220; 
Hope v. Peck, 132 P 344 [judgment va- 
cated 38 Okl. 531, 134 P 33]; Scott 
v. Wulcan Iron Works Co., 31 Okl. 
334, 122 P 186. 


Tex.—Nunn vy. Brillhart, (Commn. 
A.) 242 SW 459 [aff (Civ. A.) 230 SW 
862]; Scott v. Industrial Finance 
Corp., (Civ. A.) 265 SW 181; Adams 
v. Crittenden, (Civ. A.) 191 SW 833. 


Wis.—Lee v. Pauly Motor Truck 
Co., 179 Wis. 139, 190 NW. 819. 


[a] Rule applied to: (1) Agree- 
ment to repair or replace. Morris v. 
Power Mfg. Co., 17 F. (2d) 689; Har- 
rison v. Walker, 124 Ark. 555, 188 SW 
17; Fealk v. Economy Baler Co., 223 
Mich. 45, 198 NW 787; Long v. Ideal 
Electric, ete., Co., 120 Okl. 63, 250 P 
504; Scott v. Industrial Finance Corp., 
(Tex. Civ. A.) 265 SW 181; Lee vy. 
Pauly Motor Truck Co., 179 Wis. 139, 
190 NW 819. (2) Agreement to re- 
fund purchase price. Shaw v. Water 
Supply, ete., Co., 28 Colo. A. 110, 128 
P 480 (a stipulation in a warranty 
that the seller would “refund” all 


Hooven, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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only, the buyer may sue for damages for breaches to 
which the special remedy does not apply.** 
the remedy provided is merely permissive, the buyer 
is not restricted to it,#4 and clauses providing rem- 
edies will not be construed to limit the remedy to the 
one provided unless such is clearly the expressed in- 
An action by the buyer, 
based on an affirmance of the contract, is one for 
damages for breach of Papiee rather than for a 


tention of the parties.®® 


rescission.?® 


Alternative actions for breach of warranty and 
recovery of the purchase price cannot both be prose- 


euted at once.?* 


money paid if the shovel did not com- 
ply with the warranty limited the 
seller’s liability to a repayment of the 
price actually paid). (3) Provisions 
as to notice of defects. Steelcote 
Mfg. Co. v. Byrnes, 176 Ark. 562, 3 SW 
(2d) 331. (4) Agreement for Petich 
of goods see infra § 795. 


[b] Extension of remedy by impli- 
cation.— Where a written contract en- 
tered into without fraud contains the 
entire agreement of the parties, in- 
cluding the remedy of the buyer, the 
court should not by implication extend 
to him another remedy or make for 
the parties another and different con- 
tract. Nutting v. Watson, etc., Co., 
= Nebr. 464, 121 NW 582, 25 LRANS 

23. 

{c] Modification of contract.— 
Where plaintiff contracted to furnish 
furnaces guaranteed to generate 
steam to the full capacity of defend- 
ant’s boilers, and if after thirty days 
after the furnaces were installed, it 
was found that such guaranty was not 
complied .with, defendant “will re- 
move material holding the same sub- 
ject to our order and no payment shall 
be made,” if it was the intention to 
restrict the remedy of defendant for 
breach of the wartfanty to the one 
prescribed by the contract, the con- 
tract was modified in that respect by 
the payment of a part of the price 


“ by defendant on the assurance that 


the furnaces would do the work after 
their apparent failure so to do, and 
the request by plaintiff to leave the 
furnaces after their failure to fulfill 
the warranty and a further test of 
the furnaces, defendant might coun- 
terclaim for damages in proceedings 
by plaintiff to foreclose a mechanic’s 
lien for the balance due on the con- 
tract. J. L. White Furnace Co. v. C. 
W. Miller Transfer Co., 131 App. Div. 
559, 115 NYS 625 [rev 59 Misc. 66, 
109 NYS 796]. 


[d] Waiver of stipulation.—Rep- 
resentations that a machine sold 
would be put in good working order, 
inducing the buyer’s notes for the 
price, amount to a waiver of the stip- 
ulation as to supplying new parts, and 
enables the buyer to recover his dam- 
ages. Fairbanks v. Twin City Sup- 
ply Co., 170 N. C. 815, 86 SE 1051. 


[e] Provision for arbitration does 
not bar an action for breach of war- 
ranty when it is not intended to cov- 
er the situation which arises but is 
inserted with a view to circunistances 
which the parties had in mind but 
which did not occur. B. Brown, Inc. 
v. Olivier, 212 App. Div. 651, 209 NYS 
470. 

83. Koehler v. York Mfg. Co., 193 
Fed.-981, 118 CCA 601; Detwiler v. 
Downes, 119 Minn. 44, 137 NW 422, 50 
LRANS. 753; Minneapolis Steel, ete., 
Com Vs Casey Land Agency, 51 N. D. 
832, 201 NW 172; F. C. Austin Co. v. 
J. H. Tillman Co., 104 Or. 541, 209 P 
131, 30 ALR 293. 

[a] Agreement to replace.—Where 
a contract for the sale of a buggy 
sold by description provided that if, 
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Where title is retained by seller, the buyer may, 
upon breach of implied warranty of fitness, hold the 
goods against the seller and refuse to make further 
payments therefor until the goods are put in condi- 


Under the Uniform Sales Act the remedies of the 
buyer are specifically stated®?® but the buyer cannot 
thereunder retain a part of the goods shipped under 
any one contract and reject or return the rest, if all 


of the goods are of the same description.*° 


[§ 793] 2. Refusal To Accept Goods. 
is entitled to refuse to accept an article tendered 


The buyer 


which is not as warranted*! and cannot, on such re- 


on account of defective material, any 
part of the vehicle should break with- 
in a specified time, the seller would 
replace it, Such provision did not de- 
prive the purchaser of his rights un- 
der the warranty of quality implied 
on the sale. Timken Carriage Co. v. 
Smith, 123 Iowa 554, 99 NW 183. 


[b] Remedy provided for defective 
material. Where the seller of a ma- 
chine guarantees both workmanship 
and material, and in the case of de- 
fective parts limits its liability to the 
duty of replacing them free of charge, 
this does not limit its liability for 
defective workmanship. Koehler v. 
York Mfg. Co., 193 Fed. 981, 113 CCA 
601. 

34. Colo.—Denver Horse Import- 
ees v. Schafer, 58 Colo. 376, 147 


Conn.—Shupe v. Collender, 56 Conn. 


489, 15 A 405, 1 LRA 339 


Tex.—Dunlap Hardware Co. v. E. 
F. Elmberg Co., (Commn. A.) 252 SW 
1098 [aff (Civ. A.) 267 SW 258]. 


Wash.—Northwest Perfection Tire 


Co. v. Perfection Tire Corp., 125 

Wash. 84, 215 P 360. 
Sask.—Arnott v. Canadian Fair- 
Ltd., 14 Sask. L. 


peaks Morse Co., 


[a] Yhus, where it is not exclu- 
Sive, a buyer has an option either to 
stand on his warranty or to recoup 
his damages in an action brought 
against him on his purchase-price 
note or to accept from the seller an- 
other stallion which would satisfy 
the warranty. Voris v. Gage, 46 Okl. 
748, 149 P 150; Bracken v. Fidelity 
Trust Co., 42 Okl. 118, 141 P 6, LRA 
1915B 1216. 


Agreements for return see infra § 
5 


35. Harron v. Sisk, 19 Cal. A. 628, 
127 P 355; Mayfield v. George O. 
Richardson Mach. Co., 208 Mo. A. 206, 
231 SW 288; Feeney, etc., Co. ‘v. 
Stone, 89 Or. 360, 171 P 569. 


[a] Thus (1) where the sale was 
by sample, the right of action on the 
warranty survived acceptance of the 
goods, the privilege of inspection be- 
ing but a cumulative remedy. Meyer 
v. Rottenberg, 168 NYS 630. (2) A 
purchaser’s right to proceed on the 
warranty in his sale contract was not 
destroyed by the seller’s agreement 
that if the property sold was not as 
warranted the purchaser could keep 
it without paying for it, especially 
when the purchaser waived any right 
arising out of the promise not to 
charge and sued on the warranty. 
Feeney, etc., Co. v. Stone, 89 Or. 360, 
L771, P 069, 174.P.162.,.. (3). A, contract 
containing the words “Subject to ex- 
amination by the buyer before ship- 
ment” did not prevent the buyer from 
claiming damages for breach of war- 
ranty, although no inspection was 
made. Canada Maple Exch., Ltd. v. 
Scudder Syrup Co., 223 Ill. A. 165. 
(4) The buyer of a stallion, sold un- 
der a warranty binding the seller to 
replace the horse with another “of 
the same value’ in case the horse 


|; ernment’s 


first furnished be not as warranted, 
has two remedies on breach of war- 
ranty, one to return the horse, the 
other to retain him and recover dam- 
ages.. Cooper v. Ragsdale, 96 Kan. 
ay di oee i. vail 6s 


[b] Arbitration.—A contract, re- 
quiring the seller to deliver albumen 
complying with the federal govern- 
ment’s requirements, allowance to be 
made for inferior goods to be settled 
by arbitration to be demanded within 
twenty-eight days after arrival of the 
vessel, was held not intended to af- 
fect buyer’s right to damages for 
breach of warranty, where the gov- 
notice of exclusion of 
goods was given to the buyer after 
the time for demand for arbitration 
expired, in the absence of express 
provisions meeting such situation. 
B. Brown, Inc., v. Olivier, 212 App. 
Div. 651, 309 NYS 470 


36. J. L. Latture “meet pmoht Co. 

ee Gruendler Patent Crusher, etc., 

(Or.) 289 P 1067; Smith v. Gold- 
acts 139 Wis. 423, 121 NW 173. 


[a] Necessity of rescission.— 
Where there is a breach of warranty, 
the buyer may be entitled to relief 
by an action for damages without a 
rescission of the contract of sale. 
Greenwood Cotton Mill v. Tolbert, 
nat S. C. 278, 89 SE 658, AnnCas1917C - 


37. Park v. Richardson, etc., Co., 
81 Wis. 399, 51 NW 572. 


88. Stewart v. Smith; 138- Si C. 
124, 135 SE 801; illenson v. Lamp, 
eae Va. 539, 180 SE 137, 48 ALR 


39. Uniform Sales Act § 69. 


40. Sam Bercowitz, Inc. v. Dronzin, 
194 NYS 448. 


41. Del.—Moline Jewelry Co. v. 
Otwell, 25 Del. 129, 78.A 300. 


Mo.—Harris v. Weber Motor Car 
Co., 212 Mo. A. 107, 251 SW 121. 


N. C.—Daniels v. Southern Dis- 
une Go. 2178) Ne IG ab 00 SB) 


Vt.—Unadilla Silo Co. v. Hull, 90 
Vt. 134, 96 A 535. 


Wis.—Stein v, 
317, 162 NW 182. 


[a] Even if title to goods had 
passed to the purchaser, he could re- 
ject them if, on examination, they did 
not conform to the warranty. Orr 
Felt, etc., Co. v. Sherwin Wool Co., 
248 Mass. 553, 1438 NE 541 


{b] After partial dotivery. under 
entire contract.—While a contract for 
the sale of the seller’s entire peach 
crop with express warranty of sound- 
ness was entire, and the buyers there- 
fore could not rescind on account of 
the alleged unsound and rotten con- 
dition of the peaches actually deliv- 
ered, because of their inability to 
make restitution, they could refuse 
the remainder of the crop if the re- 
maining peaches likewise proved to 
be unsound. *Henderson El. Co. v. 
North Georgia Milling Co., 126 Ga. 
279, 55 SE 50; Small v. Robertson, 
28 Ga. A. 162, 110 SE 504. 


Jasculea, 165 Wis. 
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fusal to accept, be held for the purchase price.*? 
Upon rejection, no duty rests upon the buyer to re- 
turn the goods after he has notified the seller of his 
action,*® but the duty i§ on the seller to remove 
them,‘* and the seller, by a failure to remove them, 
cannot add to his rights,4® on the other hand, the 
buyer cannot, after rejecting the goods, refuse to 


allow the seller to reclaim them.*°® 


tract requires the seller to remove the goods on no- 
tice, if they are not according to the contract, the 
buyer need not store them indefinitely,47 but may 
sell them at auction upon the failure of the seller to 
Where goods which are warranted 
as to quality are sold to be used in the manufacture 


remove them.* 


[c] Heating plant.—When_ the 
plaintiff installed in defendant’s home 
a heating system, and agreed to make 
it. satisfactory, and to perform effi- 
ciently, upon its failure to do so aft- 
ery full opportunity given plaintiff to 
remedy the defects, defendant was 
no longer bound to retain it or pay 
for it. Roper v. Wells, 182 Iowa 237, 
165 NW 385. 


42. Breach of warranty as defense 
te. action for price see infra §§ 797 
et seq. 


43. Pacific Western Commercial 
Co. v. Western Wholesale Drug Co., 
41 Cal. A. 696, 183 P 287; Unadilla 
rete Cow.) Hull 90k t. 134759674 


{a] Waiver of rejection.—Buyers 
who, on notification of express com- 
pany that a shipment of shoes con- 
signed to them and returned to sell- 
er would be sold for express charges, 
took the shoes and stored them, did 
not waive their former rejection 
thereof; it being assumed that they 
were holding them as bailees for sell- 
er under Uniform Sales Act § 69, pro- 
viding remedies on breach of Nik 


ranty. Elco Shoe Mfg. Co. 
Thatcher, 231 Mich. 138, 203 NW 669. 
.44. Unadilla Silo Co. v. Hull, 90 


Vt. 134, 96 A 535. 

45. Roper v. Wells, 182 Iowa 237, 
165 NW 385. 

46. Osborn v. Gantz, 60 N. Y. 540 
{aff 38 N. Y. Super. 148]. 

[a] Rule applied.—The seller of an 
engine, after the purchaser has suc- 
cessfully resisted payment of the pur- 
chase price, may take the engine back. 
Brown-Roberts Hardware, etc., Co. v. 
Mounger, 5 La. A. 479. 

47. Crook v. Lipton, 182 App. Div. 
858, 170 NYS 345. 

48. Crook v. Lipton, supra. 

49. Cooper v. Hall, 22 Nebr. 168, 
34 NW 349. 

50. Necessity as condition to re- 
scission see supra § 260. 

Retention as evidencing acceptance 
or waiver of performance see supra 
§§ 774-786. 

» Return as condition of warranty 
see supra § 765. 

Return as condition to action or 
defense see infra § 803. 

Right to rescind for breach of war- 
ranty see supra § 247. 

51. U. S.—Thornton v. Wynn, 12 
Wheat. 188, 6 L. ed. 595; Thomas 
China Co. v. C. W. Raymond Co., 135 
Med web, Ov ice A629. 

Conn.—Worcester Mfg. Co. v. Wa- 
terbury Brass Co., 738 Conn. 554, 48 A 
422 Trumbull v. O’Hara, 71 Conn. 
172, 41 A 546; Scranton v. Mechanics 
Trading Go. 37 PConn 130: 


Ga.—Woodruff v. Graddy, 91 Ga. 
333, 17 SE 264, 44 AmSR 33. 
Hawaii.i—Hegarty v. Snow, 1 Ha- 


waii 198. 
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Ill—Doane v. Dunham, 65 Ill. 512; 
J. I. Case Threshing Mach. Co. v. 
Puls, 158 Ill. A. 1; Skinner v. Mulli- 
gan, 56 Ill. A. 47; Mayes v. Rogers, 
47 Ill. A, 372. 


Ind.—Hoover v. Sidener, 98 Ind. 


290; Marsh v. Low, 55 Ind. 271. 
Mich.—H. W. Williams Transp. 
Line v. Darius Cole Transp. Co., 129 


Mich. 209, 88 NW 478, 56 LRA 939; 
Zimmerman Mfg.: Co. v. Dolph, 104 


Mich. 281, 62 NW 339; Nichols v. 
Crandall, 77 Mich. 401, 48 NW 875, 
6 LRA 412. 


Minn.—Lynch v. Curfman, 65 Minn. 
170, 69 NW 5; Minneapolis Harvest- 
er Works v. Bonnallie, 29 Minn. 373, 


13 NW 149; Knoblauch v. Kron- 
schnabel, 18 Minn. 300. 
N. Y.—Muller v. Eno, 14 N. Y. 597; 


Kiernan v. Rocheleau, 19 N. Y. Super. 
148; Renaud v. Peck, 2 Hilt. 137; 
Billson v. Hall, etc., Constr. Co., 43 
Mise. 620, 88 NYS 245; Kanrich v. 
Wise, 92 NYS 790; Langworthy v. 
Beardsley, 1 NYCityCt 170; Voorhees 
v. Earl, 2 Hill 288, 38 AmD 588. 


Pa.—Eshleman vy. Lightner, 169 Pa. 
46, 32 A 638; Kase v. John, 10 Watts 
107, 36 AmD 148; Blair v. Ford China 
Co., 26 Pa. Super. 374. 

Ss. C—Kaufman Milling Co. v. 
Stuckey, 40 S. C. 110, 18 SE “218; Riv- 
ers v. Gruget, 11 S. Cth, DGS. 


Tenn.—Belew v. Clark, 4 Humphr. 
506; Allen v. Anderson, 3 Humphr. 
581, 39 AmD 197. 

Tex.—Wright v. Davenport, 44 Tex. 
164; Jesse French Piano, etc., Co. v. 
Thomas, 36 Tex. Civ. A. 78, 80 SW 
1063; Miller-Stone Mach. Co. v. Bal- 
four, 25 Tex. Civ. A. 413, 61 SW 972; 
Aultman v. McKinney, (Civ. A.) 26 
SW 267; Easterly v. Jones, 1 Tex. A. 
Civ. (Cas. 39) 1895 


Vt.—Mayer v. Dwinell, 29 Vt. 298; 
West v. Cutting, 19 Vt. 536. 


Wash.—Hulet v. Achey, 39 Wash. 
S180 ba loos 


Eng.—Couston v. Chapman, L. R. 2 
H. L. Se. 250; Heyworth v. Hutchin- 
son, L. R. 2 Q. B. 447; Street v. Blay, 
2B. & Ad. 456, 22 HCL 193, 109 Re- 
print 1212; Dawson v. Collis, 10 C. B. 
528, 70 HCL 523, 1388 Reprint 208; 
See Toulmin v. Hedley, 2 C. & K. 157, 
61 ECL 157, 175 Reprint 66, 


See Woodward v. Emmons, 61 N. J. 
L. 281, 39 A 703 (where rule was fa- 
vored ‘put question not decided). 


[a] Other remedy provided,.— 
There can be no return of the goods 
if another remedy is specifically pro- 
vided by the terms of the contract. 
Cross v. Pearson, 17 Ind. 612. 


52. U. S——Sloan v. Wolf Co., 124 
Fed. 196, 59 CCA 612; English v. Spo- 
kane Commn. Co., 57 Fed. 451, 6 CCA 
416. 

Cal.—Hoult v. Baldwin, 67 Cal. 610, 
8 P 440; Pollemus v. Heiman, 45 Cal. 
573. 


[§§ 793-794 


of other articles and prove worthless for that pur- 
pose, the buyer may refuse to make further use of 
them and hold them subject to the seller’s order.*® 


[§ 794] 8. Return of Goods®°—a. In General. 
the absence of an agreement giving him the right to 
return the goods it is the rule in most jurisdictions 
that the buyer in an executed contract of sale of 
goods cannot on a breach of warranty return the 
goods, his remedy in such ease being on the warran- 
On the other hand, in other jurisdictions it 
has been held that the buyer may resort to either 
remedy,°? and this right is recognized generally when 
the sale is executory.°? 
the buyer is not bound to aceept rescission and a 


In 


On a breach of warranty 


Iowa.—Timken Carriage Co. v. 
Smith, 123 Iowa 554, 99 NW 183; La- 
porte Impr. Co. v. Brock, 99 Iowa 485, 
68 NW 810, 6&AmSR 245; McCormick 
Harvesting Mach. Co. v. Russell, 86 
Iowa 556, 53 NW 310; Upton Mfg. 
Co. v. Huiske, 69 Iowa 557, 29 NW 
621; Rogers v. Hanson, 35 Iowa 283. 


Ky.—Junius H. Stone Corp. v. 
Princeton Ice, etc., Co., 212 Ky. 404, 
279 SW 642; Frick, etc., Co. v. Hol- 
brook, 202 Ky. 416, 259 SW 1033; Wil- 
liams v. Shepherd, 181 Ky. 535, 205 
Sw 565; Gtover Mach. Works v. 
Cooke-Jellico Coal Co., 173 Ky. 675, 
191 SW 516; Harrigan v. Advance 
Thresher Co., 81 SW 261, 26 KyL 317; 
Ruby Carriage Co. v. Kremer, 81 SW 
251, 26 KyL 274. Compare Lightburn 
v. Cooper, 1 Dana 273. 


Me.—Milliken v. Skillings, 89 Me. 
180, 36 A 77; Downing v. Dearborn, 
td) Mess 457) 2A 4072) Marstonmenve 
Knight, 29 Me. 341. 

Md.—Greer v. Whalen, 125 Md. 273, 
93 A 521; McCaney v. Duvall, 21 Md. 
166; Miller v. Grove, 18 Md. 242; 
Clements v. Smith, 9 Gill 156; Frank- 
lin v. Long, 7 Gill & J. 407; Hyatt 
v. Boyle, 5 Gill & J. 110, 25 AmD 276; 
Taymon v. Mitchell, 1 Md. Ch. 496. 

Mass.—Universal Fixture Corpora- 
tion v. Mark, 247 Mass. 85, 141 NE 


578; Bryant Vv. Isburgh, 13 Gray 607, 
74 AmD 655; Dorr v. Fisher, 1 Cush. 
271; Clark v. Baker, 5 Mete. 452. 


Mo.—Branson v. Turner, 77 Mo. 489; 
New Birdsall Co. v. Keys, 99 Mo. A. 
458) 4 (SW at2s. (Sts Louis Brewing 


Assoc. v. McEnroe, 80 Mo. A. 429; 
Tall v. Chapman, 66 Mo. A. 581; Kerr 
v. Emerson, 64 Mo. A. 159; Johnson 


v. Whitman Agricultural Co., 20 M6. 
A. 100. 

Nebr.—Davis v. Hartlerode, 37 Nebr. 
864, 56 NW 731; Sloan Commn. Co. 
vagus 4 Nebr. (Unoff.) 647, 95 NW 


N. C.—Dr. Shoop Family Medicine 
Co. v. Davenport, 163 NaC. 2945809 
SE 602. - 

Okl.—Wood v. Val Blatz Brewing 
Co., 112 Okl. 119, 240 P 115; Osborne 
v. Walther, 12 Okl. 20, 69 P 953. 


Wis.—Parry Mfg. Co. v. Tobin, 106 
Wis. 286, 82 NW 154. 


[a] Loss pending return.—Sellers 
who consented to buyer’s reshipment 
of goods if goods did not conform to 
the sample could recover the purchase 
price upon destruction, during reship- 
ment, where the goods in fact con- 
formed to the sample. Daniels v. 
Southern Distributing Co., 178 N. C. 
15, 100 SE 112. 


53. Cal.—Hoult v. Baldwin, 67 Cal. 
610, 8 P 440; Polhemus vy. Heiman, 
45 Cal. 573. 


Kan.—Field v. Kinnear, 4 Kan. 476. 
Mass.—Clark v. Baker, 5 Metc. 452. 


Minn.—Knoblauch v. Kronschnabel, 
18 Minn. 300. 


Mo.—Alabama Steel, etc., Co. v. Sy- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 794-795] 


return of the purchase money.®4 


Trial guaranty. A warranty that machinery shall 
work to the satisfaction of the buyer entitles the 
buyer, if not satisfied after a reasonable test, to re- 
turn it,°> but if after a reasonable time elapses the 
buyer is not satisfied, he cannot keep the machine 
and sue for damages on his own dissatisfaction.®® 

[§ 795] b. Contractual Provisions. 
press provision of the contract, where the goods sold 
do not comply with the warranty, they may be re- 
turned and the buyer may become entitled to a re- 
If the provision of the 
contract is not imperative but merely permits the 
buyer to return the property, he may, at his election, 
resort to that remedy or to his remedy on the war- 
ranty, the remedies being cumulative.®® 
the return of the goods is provided as an exclusive 
remedy by the contract in the event of a breach of 
warranty, the contractual provision controls; 


turn of what he has paid.°* 


mons, 110 Mo. A. 41, 83 SW 78; Cal- 


houn v. Paule, 26 Mo. A. 274 

N. Y.—Murray v. Smith, 4 Daly 277; 
Pomeroy v. Shaw, 2 Daly 267; Isaacs 
v. Wanamaker, 71 Misc. 55, 127 NYS 
346. 

Tex.—Oltmanns v. Poland, (Civ. A.) 
142 SW 653. 

Eng.—Street v. Blay, 2 B. & Ad. 456, 
22 ECL 193, 109 Reprint 1212. 

54. Marshall v. Wood, 16 Ala. 806. 

55. A. S. Cameron Steam Pump 
Works v. Lubbock Light, etc., Co., 
(Tex. Civ. A.) 167 SW 256. 


56. A. S. Cameron Steam Pump 
Works v. Lubbock Light, etc., Co., 
(Tex. Civ. A.) 167 SW 256. 


57. Hessig-Ellis Drug Co. v. Har- 
ley Drug Co., 95 Nebr. 267, 145 NW 
716-) diolt sv." Brooks, 218 Bs -C.c301; 
Advance-Rumiey Thresher Co. v. Ar- 
mour, 62 Ont. L. 76, [1928] 2 DomLR 
615. 


{a] Right of buyer to enforce con- 
dition.— Where '& horse is sold on a 
warranty of soundness, with the 
agreement to permit its return if 
there is a breach of such warranty, 
the right so to return and recover 
back the purchase price can be en- 


forced. Kugel v. McEnroe, 115 Ill. A. 
419. 
[b] Opportunity to remedy de- 


fects.—W here an engine was sold un- 
der an agreement that it might be re- 
turned if it would not work as war- 
ranted, and that the purchaser should 
render friendly assistance to the sell- 
er to make the engine perform as it 
was warranted, he could not be re- 
quired to indefinitely postpone his 
right to return, and in, the meantime 
assist the seller whenever called up- 
on in efforts to make the engine work. 
J. I. Case Tkreshing Mach. Co. v. Hu- 
ber, 160 Mich. 92, 125 NW 66, 32 LRA 
NS 212. 


58. U. S.—Thornton v. Wynn, 12 
Wheat. 183, 6 L. ed. 595; Norfolk 
Stave, etc., Corp. v. A. H. Andrews 
Co., 242 Fed. 330, L556 COALTO;" Kyers 


Vv. Haddem, 70 Fed. 648. 


Cal.—Inner Shoe Tire Co. v. Ton- 
aro, S31 CalvA. 689, 257° P. 211. 


Conn.—Shupe v. Collender, 56 Conn. 
489, 15 A 405, 1 LRA 339. 


Tll.—Cook v. Lantz, 116 Ill. A. 472; 
Kemp v. Freeman, 42 Ill. A. 500. 


Ind.—Crouch v. Fahl, 63 Ind. A. 
Zia mon NG LOOM CICy CYClize. deme lt 
Case Threshing Mach. Co. v. Badger, 
56 Ind. A. 399, 105 NE 576; Nave v. 
Powell, 52 Ind. A. 496, 96 NE 395. 


Iowa.—Rice v. Friend Bros. Co., 179 
Iowa 355, 161 NW 310, 146 NW 748: 
Ellwood v. McDill, 105 Iowa 437, 15 
NW 340; Hefner v. Haynes, 89 Iowa 
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buyer cannot retain the goods and rely on his war- 


Gaiden an ext tt be breach 


Construction. 


But where 


the 


616, 57 NW 421; Love v. Ross, 89 
Towa 400, 56 NW 528; McCormick v. 
Dunville, 36 Iowa 645. 

Kan.—Hauss v. Surran, 168 Ky. 
686, 182 SW 927, LRA1916D 997. 


Mass.—Douglass Axe Mfg. Co. v. 
Gardner, 10 Cush. 88 


Minn.—Gaar v. Patterson, 65 Minn. 
449, 68 NW 69; Mandel v. Buttles, 21 
Minn. 391. 

Mo.—Moore v. Emerson, 63 Mo. A. 
137, E 

N. J.—Perrine v. Serrell, 
L. 454. 


N. Y.—Rochevot v. Wolf, 96 App. 
Div. 506, 89 NYS 142; Birch v. Kava- 
naugh Knitting Co., 34 App. Div. 614, 
54 NYS 449 [aff 165 N. Y. 617 mem, 
59 NE 1119 mem]. 


N. C.—Blacknall v. Rowland, 118 N. 
C. 418, 24 SE 1. 


Pa.—Raymond Bros. Impact Pul- 
verizing Co. v. Penn Black Filler, etc., 
Co., 42 Pa. Super. 601. 

S. D.—Loisseau v. Gates, 31 S. D 
227, 140 NW 258, AnnCas1915D 1157. 


Tex.—Stark v. George, (Commn., A.) 
252 SW 1053 [rev (Civ. 74.) 237 SW 
948]; Osborne v. Poindexter, (Civ. 
A.) 34 SW 299; McGill v. Hall, (Civ. 
A.) 26 SW 132. 

59. Ala.—Taylor v. P. B. Yates 
Mach. Co., 208 Ala. 528, 94 S 588. 

Ark.—Thomas v. Schaad, 170 Ark. 
797, 281 SW 10; Crouch v. Leake, 108 
Ark. 322, 157 SW 390, 50 LRANS 774; 
Holland Banking Co. v. Haynes, 125 
Ark. 10, 187 SW 632; Highsmith v. 
Hammonds, 99 Ark. 400, 188 SW 635. 

Cal.—Union Inv. Co. v. F. M. Lan- 
‘don Co., 32 Cal. A. 305, 162 P 903. 


Ind.—Richardson v. Crouch, 76 Ind. 
A. 23,129 NE 327; Crouch v. Fahl, 63 
Ind. A. 257, 113 NE 1009; J. I. Case 
Threshing Mach. Co. vy. Badger, 56 
Ind. A. 399, 105 NE 576; Nave v. Pow- 
ell, 52 Ind. A. 496, 96 NE 395. 


Ky.—J. I. Case Threshing Mach. 
Co. v. Rose, 191 Ky. 433, 230 SW 545. 
La.—J. f. Case Threshing Mach. 
Co. v. Davis, 131 La. 87, 59 S 24. 
Me.—Judkins v. Chase, 123 Me. 433, 
123 A 516. 
Minn.—Helvetia 
Hart-Parr Co., 


30 N. J. 


Copper Copmwnan: 
142 Minn. 74, 171 NW 


272, 767; Avery Planter Co. v. Peck, 
86 Minn. 40, 89 NW 11238; Rowell v. 
Oleson, 32 Minn. 288, 20 NW 227 


[overr on other grounds Wm. Lindeke 
land, €o. v.) levy, 76° Minn: 365,, 79 
NW 3814]. 

Mo.—American Nat. Bank v. Allen, 
195 Mo. A. 98, 190 SW 947. 

Okl.—Moline Plow Co. v. Hooven, 
76 Okl. 250, 185 P 102; Moline Plow 
Co. v. Adair, 76 Okl. 4, 183 P 499; Mo- 


ranty;°® and the provisions of the contract as to 
the return must be complied with®® unless compli- 
ance is prevented by act of, or conditions brought 
about by, the seller.®? 
are returned and accepted unconditionally, the seller 
cannot recover the price although he ean show this 


Conversely, where the goods 


of warranty.°* Where, however, 


goods are worthless, a provision that if they fail to 
give satisfaction they shall be returned and that the 
seller will furnish free “a new duplicate article” will 
not preclude the buyer from returning the goods and 
defending against a recovery of the price.*? 


Proviswns of this character will be 
construed as affording an alternative remedy, unless 
the contrary intention clearly appears from the con- 
tract,°* and when there is doubt, the contract should 
be construed most strongly against the party prepar- 
ing or furnishing the contract.®® 


Where the lan- 


line Plow Co. v. Wilson, 74 Okl. 
L706 "9705 7 Voris, v. Hall, 71 Okl. 44. 
175 -P 220: Updegrove v. Gould Bal- 
ance Valve Co., 57 Okl. 245, 156 P 684. 


Or.—F. C. Austin Co. v. J.. H. “Till- 
man Co., 104 Or. 541, 209 P ii 30 
pee 293. 


D.—Clark Impl. Co. 
51 Ss. D. 606, 219 NW 475. 
Téx “Nunn v. Brillhart, (Commn. 
A.) 242 SW 459 [aff (Civ. A.) 230 SW 
862]; P. B. Yates Mach. Co. v. Groce, 
(Civ. A.) 281 SW 226; Oltmanns v. 
Poland, (Civ. A.) 142 SW 653. 
Wyo.—Leitner vy. Thayer, 24 Wyo. 
378, 159 P 1084. 
Alta.—Edwards  v. 
Alta, L. 188. 


pecitacr @eseeeS v. Goold, 5 Sask. L. 


89, 


v. Priebe, 


Pearson, 15 


See also Truman’s Pioneer Stud 
Farm v. Baker, 193 Ill. A. 598. 


[a] Transfer of note for price.— ° 
Where a buyer gave his note for the 
price of a rock crusher, and agreed 
to return it if it failed to do certain 
work as represented; and the seller 
agreed, on such failure, to receive it, 
and to cancel the contract of sale, 
the transfer of the note by the sell. 
er to an innocent purchaser, and pay-.. 
ment thereof by the buyer, did not 
enable him to recover damages for 
the failure of the crusher to do the 
work, where he had not previously 
offered to return it, and the seller 

had not refused to receive it. F. C. 


Austin Mfg. Co. v. Clendenning, 21 
Ind. A. 459, 52 NE 708. 
60. Ky.—J. I. Case Threshing 


Mach. Co. v. Rose, 191° Ky." 433; 230 
SW 545. 


Tex.—Adams_ v. Crittenden, 
A.) 191 SW 833. 


[a] Offer held insufficient.—(1) 
When not made to agent of seller au- 
thorized to receive. Oltmanns y. Po- 
land, ie Civ. A.) 142 ‘SW 653. 


61. v. Crittenden, (Tex. 
Civ. ey wor “sw 833. 


62. Manny v. Glendinning, 15 Wis. 
50. See Dr. Stoop Family Medicine 
Co. v. Davenport, 163 N. C. 294, 79 SE 
602 (where a seller accepted a re- 
turn of a part of goods. sold for al- 
leged breach of warranty of mer- 
chantability, it could not recover a 
balance of the contract price). 


63. Continental Jewelry Co. vy. 
Stanfield, 183 N. C. 10, 110 SE 585. 


' 64. Inner Shoe Tire Co. v. Tondro, 
83 Cal. A. 689, 257 P 211 


(Civ. 


65. Inner Shoe Tire Co. v. Tondro, 
supra. 

[a] Thus a _ provision that the 
buyer should return the machine 


sold and recover the freight paid if 
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guage is susceptible of two constructions, that which 
is fair, reasonable, and lawful will be accepted over 
one which presumes a fraudulent intent.°® A pro- 
vision for the exchange of goods not fulfilling the 
warranty does not require a continuing exchange of 
goods for other goods equally defective.°* 


Effect of agreement to retake. Where the agree- 
ment is that the seller will take back goods if not as 
warranted, a tender is not necessary but the buyer 
does all that is required when he notifies the seller 
to remove them.®® So where the seller agrees that 
if goods are not as warranted he will take them back 
and refund the purchase money, the buyer need not 
return the goods as a condition to the recovery of 
the money but an offer to return is sufficient.°® So, 
too, the contract may impose on the seller the duty of 
remedying defects or taking back the machine, in 
which case it is not incumbent on the buyer to re- 
turn the machine in order to avail himself of the 
breach of warranty as a defense in an action for the 
price.*° 

Refusal to accept return. It has been held that 
a failure on the part of the seller to accept a return 
of the goods and to refund the price will not give rise 
to a right to sue for a breach of warranty,"+ but the 
contrary has also been held.’ When the seller 


SALES 


[§§ 795-796 


\ 


agrees to take the goods back in ease they do not ful- _ 
fill the warranty and to refund the purchase price, 
an action to enforce such agreement is not based up- 
on a theory of rescission."* 


Impossibility of performance. Where a stipula- 
tion of the character under consideration is made 
with reference to an animal, the death of the animal 
before an offer of return or demand of replacement 
does not entitle the buyer to sue for a breach of war- 
ranty.‘+ 

Waiver. A stipulation limiting the remedy of the 
buyer to a return of the goods may be waived by 
the seller.75 However, a waiver of a stipulation as 
to the time within which goods shall be returned does 
not waive a provision limiting the buyer’s remedy to 
a return of the goods,’® and a request by the seller 
that the buyer retain the goods, under a promise to 
make them comply with the warranty, amounts to a 
waiver of the requirement for return only during 
the time that the seller is attempting to remedy the 
defects and for a reasonable time thereafter.** 

[§ 796] 4. Actions, Defenses, and Counterclaims 
for Breach of Warranty*—a. Right of Action. A 
breach of warranty affords a valid ground of action 
against the seller for damages,’*® and subject to limi- 
tations and qualifications hereinbefore considered as 


the seller was unable to remedy de- 
fects developed in testing the ma- 
chine, did not restrict the buyer’s 


furnish a 


30 ALR 293 (seller must deliver the 
proper machine before he can urge 
that the buyer is restricted to the 
remedy specified in the contract). 


66. Judkins vy. Chase, 123 Me, 433, 
123 A 516. 


[a] ' Illustration.—A contract pro- 
viding that, in case a stallion sold 
failed to get 50 per cent. of the mares 
bred to him with foal, vendees could 
return him to vendor and receive an- 
other of equal value is not fraudu- 
lent on its face on the ground it 
could be complied with by furnishing 
another animal worthless as a foal 
getter but meant that vendees were 
to be made whole on breach of war- 
ranty, by providing them with an 
animal equal in value to the one they 
supposed they were purchasing. 
Judkins v. Chase, 123 Me. 433, 123 
A 516. 


67. Tipps v. Ferguson, 
A.) 263 SW 330. 


[a] Rule applied.—As_ respects 
purchase of automobile tire tubes 


(Dex, (Civ: 


guaranteed puncture proof, the con-|}- 


tract remedy of returning defective 
or punctured tubes and receiving new 
ones instead was exclusive of other 
remedies, such as action for deceit, 
only if defects existed in a few of 
the tubes; and plaintiff was not re- 
quired to continue returning defec- 
tive tubes in order to receive tubes 
of the same kind. Tipps v. Fergu- 
son, (Tex. Civ. A.) 263 SW 330. 


68. Socony Burner Corp. v. Gold, 
227 App. Div. 369, 237 NYS 552; 
Trunk v. Stewart, 146 Wash. 131, 262 
P43. 


[a] Illustration.—Where the sell- 
er of a furnace specifically agreed to 
“remove the furnace and refund the 
money paid,’ if the furnace should 
fail to heat the house as guaranteed, 
and it failed to do so, and the seller 
was unable to correct the fault, the 
Wana wpaltste SS Sos ee 


buyer was not required to return or 
offer to return the furnace as a con- 
dition to recovery of the price. Beu- 
ne v. Stahl, 76 Ind. A. 131, 129 NE 


69. Smith v. Goldberg, 189 Wis. 
423, 121 NW 173. 


70. Warder, etc., ‘Co. v. Myers, 70 
Nebr. 15, 96 NW 992. 


71. Helvetia Copper Co. v. Hart- 
ene Co., 142 Minn, 74, 171 NW 272, 


72. Mayfield v. George O. Richard- 
oon Mach. Co., 208 Mo. A. 206, 231 SW 


[a] Rule applied.—Under a clause 
in a guaranty of a heating system 
that, if the plant failed to comply 
with the warranty, ‘contractor shall 
remove all portions and parts of sys- 
tem without cost to owner and repay 
to owner all money paid’’ thereon, on 
breach of the warranty it became the 
duty of the contractors, if they de- 
sired to avail themselves: of the 
clause, to take out the plant and re- 
pay the owner what they had re- 
ceived, and, failing to do so, they 
became liable for breach of the war- 
ranty, just as if the contract did not 
contain the clause. Nunn v. Brill- 
hart, (Tex. Civ. A.) 230 SW 862 [aff 
(Commn, A.) 242 SW 459]. 


73. Smith v. Goldberg, 
423, 121 NW 173. 


74. Nutting v. Watson, etc., Co., 
see ates 464, 121 NW 582, 25 LRANS 
823. . 


75. Randall v. J. A. Fay, ete, Co., 
158 Mich, 630, 123 NW 574. 


76. P. B. Yates Mach. Co. v. Groce, 
(Tex. Civ. A.) 281 SW 226. 


77. #J. I. Case Threshing Mach. 
Co. v. Rose, 191 Ky. 4338, 2830 SW 545. 


[a] Rule applied.—Where a con- 
tract for the sale of plow and engine, 
which contained a contract of war- 
ranty, provided that, in case of fail- 
ure to work, the seller should be giv- 
en an opportunity to supply defec- 
tive parts and remedy the condition 
and that, if the machinery could not 
be made to fulfill the warranty, it 
should be returned by the buyer, etce., 


*By JOSEPH W. ROUSE (§§ 796-802). 
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a request of the seller’s agent that 
the buyer keep the machinery on be- 
ing notified of its failure to comply 
with the warranty was not a waiver 
for all time of the right of the sell- 
er to insist on*return as a condition 
precedent to rescission and damages, 
and, on failure of the seller to rem- 
edy the defects, the machinery should 
be returned. J. I. Case Threshing 
Mach. Co. v. Rose, 191 Ky. 433, 230 
SW 545, 


78. U. S.—Baer Grocer Co. v. Bar- 
yer Milling Co., 223 Fed. 969, 189 CCA 


Ala.—Baer v. Mobile Cooperage, 
etc., Co., 159 Ala. 491, 49 S 92; McCoy 
v. Prince, 11 Ala, A. 388, 66 S 950. 


Ark.—Siegel v. Penny, 176 Ark. 
336, 2 SW (2d) 1082; Courtesy Flour 
Co. v. Westbrook, 146 Ark. 17, 225 
SW 38; Haddon y. Finley, 125 Ark. 
529, 189 SW 3858; Thompson v. O. A. 
Crenshaw Grain Co., 113 Ark. 169, 
167 SW 699. 


Cal.— Browning v. McNear, 145 Cal. 
272, 78 P 722; Ruiz v. Norton, 4 Cal. 
355, 60 AmD 618; Harron y. Sisk, 19 
Cal. A. 628, 127 P 855. 


Colo.—Smith v. Mayer, 3 Colo. 207. 


Del.—Jones v. Charles Warner Co., 
25 Del. 566, 88 A 1381. 


Ga.—Pound v. Williams, -119 Ga. 
904, 47 SE 218; M. C. Kiser Co. v. 
Branan, 31 Ga. A. 241, 120 SE 427. 


Tll.—Crabtree v. Kile, 21 Ill. 180; 
Brian v. H. A. Born Packers’ Supply 
Co., 206 Ill. A. 262. See also Lanks- 
ford v. Cruse, 206 Ill. A. 346; Ander- 
son Computing Scale Co. vy. Hatten- 
bach, 199 Ill. A, 467; Dravo Doyle Co. 
v.. Sulzberger, etc., Co., 197 DilAe 
ate Mcllvrid v. Murphy, 190 Ill. A. 


Ind.—Gatling v. Newell, 9 Ind. 572; 
House v. Fort, 4 Blackf. 293; J. I. 
Case Threshing Mach. Co. v. Badger, 
56) Ind AY4399, (2105) INE) 5 76s Agee 
Baker Co. v. Cornelius, 47 Ind. A. 1, 
93 NE 686. 


Iowa.—Mendenhall y. Kallem, 191 
Iowa 987, 183 NW 422; Loxtercamp 
v. Lininger Impl. Co., 147 Iowa 29, 
125 NW 830, 38 LRANS 501; David- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the effect of such acts as a waiver his right of ac- 
tion is not lost by acceptance and retention of the 
goods,’® nor by his’sale of them to a third person,*° 
even though there has been no recovery against him’ 
no refund has been made by him,*? and although 


son Bros. Co. v. Smith, 143 Iowa 124, 
121 NW 503. 
Ky.—Junius H. 
Princeton Ice, etc., 
279 SW _ 642; Frick, 
brook, 202 Ky. 416, 


Stone Corp. v. 
Co., 212 Ky. 404, 
etc., Co. v. Hol- 
259. SW 1033; 


Williams v. Shepherd, 181 Ky. 535, 
gee SW 565; Cook v. Gray, 2 Bush 


Md.—Greer v. Whalen, 125 Md. 2738, 
S3A 521. 

Mass.—John Service Co. v. Good- 
now-Pearson Co., 242 Mass. 594, 136 
NE 623, 29 ALR 1513; Borden v. 
Fine, 212 Mass. 425, 98 NE 1073. 

Miss.—D. Rosenbaum’s Sons v. Da- 
vis, etc., Co., 111 Miss. 278, 71 S 388. 

Mo.—Harris v. Weber Motor Car 
Cor, p22 SWVLoy, cAs S007, 251. S We L215 
Emerson-Brantingham Impl. Co. v. 
- Simpson, 205 Mo A. 56, 217 SW 559; 

Franeck-Philipson  v. Hanna, Stes, 
Handle Co., (A.) 200 SW 718; El 
Paso Milling Co. v. Davis, 194 Mo. A. 
1, 183 SW 361; J. W. Jenkins’ Sons 
Music Co. v. Kindle, (A.) 180 SW 
559; Excelsior Stove Mfg. Co. v. Mil- 
lion, 174 Mo. A. 718, 161 SW_ 298; 
Monarch Metal Weather-Strip Co. v. 
Hanick, 172 Mo. A. 680, 155 SW 858; 
Shannon v. Abell, 169 Mo. A. 598, 155 
SW 62; Sanders v. Mosbarger, 159 
Mo. A. 488, 141 SW 720; Laumeier v. 
Dolph, 145 Mo. A. 78, 130 SW 360. 


Mont.—Doornbos _ v. Thomas, 
Mont. 370, 147 P 277. 


Nebr.—Phelps v. Shuck, 107 Nebr. 
490, 186 NW 313. 

N. M.—wWalters vy. Ditto, 23 N. M. 
558, 116 P 47 

N. Re tsar enaone y Keesey Hosiery 
Cor244 NX. 7135 154 NE 826; Arger- 
singer Vv. MacNaughton, 114 Nii. Y. 
535, 21 NE 1022, 11 AmSR 687; Brigg 
Woe elton 99LON. (¥s05475~ 3 NE 51, 52 
AmR 63 [aff 11 Daly 335]; Beirne 
v. Dord, 5 N. Y. 95, 55 AmD 321 [rev 
4 N. Y. Super. 89]; Czarnikow-Rionda 
Co. v. Federal Sugar Refining Co., 
230 App. Div. 206, 248 NYS 352 [rev 
on. othér grounds’ 255 N. Y¥. 33,2173 
NE 913]; Larrow Milling Co. v. Ly- 
ons Beet Sugar Refining Co., 137 App. 
IDiveulo2.5 Lac aN YS. 06% tAUNter - Vv. 
Finnerty, 119 Mise. 724, i97 NYS 215; 
Zatinsky v. White, 179 "NYS 377. 


Nea Cl Wain vel BunCi a flele Nes Cs 
272, 88 SE 332; Parker v. Fenwick, 
138 N. C. 209, 50 SE 627. 


N. D.—Tiedeman v. Rasmussen, 50 
N. D. 966, 198 NW 550. 

Oh.—Allen v. Hass, 27 Oh. Cir. Ct. 
727. 


Okl.—Pennington Grocery Co. v. 
Wood, 97 Okl. 220, 223 P 368. 


' Or.—Gary Coast Agency v. Lawrey, 
101 Or. 623, 201 P 214. 


Pa.—Samuel v. Delaware River 
Steele OO. 204-ye aun LOOK LOMA 270.0) 
[mod 69 Pa. Super. 605]; Maine Elec- 
tric Co. v. General Engineering 
Works, 95 Pa. Super. 397; Sheritt, 
etc., Co. v. Roberts Engineering Co., 
73 Pa. Super. 147; Byrne v. Elfreth, 
41 Pa. Super. 572. 

R. I.—General Motors Truck Co. v. 
Shepard Co., 47 Re I. 88, 129 A 825 
[motions for rearg den 47 R, T;, 153, 
130 A 593]. 


S. C.—Yancey v. 


50 


Bd Nn Whole- 


sale Lumber Co., C5r869 31 
SE 32; Williamson Heater Co. v. 
Paxville School Dist. No. 19, 102 S, 


CM295 287 SH69.) «' 

S. D.—Loisseau v. Gates, 31 S. D. 
227, 140 NW 258, AnnCas1915D ELST; 
Spaulding v. Pitts, 26 S. D. 78, 127 
NW 61 


° 
£ 
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Tex. ans v. Hartman, (Civ. A.) 
286 SW 326: Ft. Worth Grain, etc., 
Co. v. Walker Grain Cols CCI PAT) 


168 SW 470 [writ of error dism 209 
SW 398]; Oltmanns v. Poland, (Civ. 


A.) 142 SW 653; Ellis v. Tips, 16 
Tex. Civ. A. 82, 40 SW 524. 
Vt.—Globe Granite Co. v. Clem- 


ents, 92 Vt. 383, 104 A 104. 


Va.—Southern Tire Sales Corp. v. 
Dudley, 138 Va. 582, 121 SE 885. 


W. Va.—Kemble v. Wiltison, 92 W. 
Va. 32, 114 SH 369. 


Wi ardson, etc., Co., 
81 Wis. 399, 51 NW BT aa 


Eng.—Gompertz v. Denton, 1 
Cromp. & M. 207, 149 Reprint 376; 
Payne v. Whale, 7 Hast 274, 103 Re- 
print 105; Lovegrove v. Fisher, 2 F. 
& F. 128, 175 Reprint 990. 


Alta.—Twaites v. Morrison, 14 
Alta. L. 8, 48 DomLR 73, [1918] 3 
WestWkly 349; Hill v. Campbell, 
[192740 24 Domi 610075-J.D.  MeAr- 
thur Co. v. Alberta, etc., Waterways 
Regt: Onde Oneal an Laks, eka 20 2 Dom 
LR anes [1924] 2 WestWkly 1. 


[a] Recoupment not exclusive 
remedy.—A buyer who accepts goods 
need not wait until he is sued for the 
price to set up breach of warranty, 
but he may sue for breach of war- 
ranty. Silberstein v. Libby, 122 
Misc. 448, 204 NYS 39. 


[b] Breach of implied warranty 
affords a right of action. 
v. Cary Brick Co., 217 Mass, 302, 104 
NE 734, AnnCas1917C 336; Close v. 
Crossland, 47 Minn. 500, 50 NW 694; 
McGowan vy. Egger, 205 Mor A. 661, 
226 SW 964 (although the seller’s 
representations were fraudulent); 
Rinaldi v. Mohican Ca, INS oXie 
70, 121 NE 471. 


[ec] RBule applied to breach of war- 
ranty of: (1) Fitness for purpose. 
The Sam & Priscilla, 275 Fed. 937 
{aff sub nom. Linen Thread Co. v. 
Shaw, 9 F. (2d) 17] (suit in admiral- 
‘ty court on breach of implied war- 
ranty in sale of purse seine, such 
sale being held a maritime contract). 
(2) Merchantability. Loxtercamp v. 
Lininger Impl. Co., 147 Iowa 29, 125 
NW 830, 33 LRANS 501. (3) Quality. 
eaters v. Ditto, 23 N. M.. 558, 170 
P. ; 


{[d] Whether supposed value is 
more or less than price paid is im- 
material, on the buyer’s right to re- 
cover for breach of warranty. Lois- 
seau v. Gates, 31 S. D. 227, 140 NW 
258, AnnCas1915D 1157. 


fe] Seller’s repossession of goods 
sold does not preclude the buyer’s 
action for breach of implie@ war- 
ranty. Stewart v. Smith, 138 S. C. 
124, 185 SH 801. 


[f] Independent transactions.— 
Where a seller of a car of wheat, 
warranted of a grade and quality, 
purchased a car from a third person 
under a like warranty to fill the con- 
tract, and the car was transported 
to the buyer, who found the wheat 
below the grade and quality, the 
transactions were independent, and 
the buyer could sue the seller for a 
breach, and the seller could sue the 
third person for a breach. Ft. Worth 
Grain, etc., Co. v. Walker Grain Co., 
(Tex. Civ. A.) 168 SW 470. 

[g] Partial failure of considera- 
tion is sufficient to support an action 
for breach of implied warranty. 
Boone v. Lewis, 35 Ga. A. 478, 133 
SE 653. 

[h] On a contract of exchange, 
where defendant obtained possession 
of plaintiff's mule in a trade by false 


he received a profit.83 
action for breach of warranty to the origina] pur- 
chaser** nor against one who sold the goods to the 
person from whom the purchaser bougut.*® 
ant’s liability under an oral warranty does not de- 


Gascoigne |: 
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A subvendee has no right of 


Defend- 


and deceitful representations, plain- 
tiff couid sue for damages for breach 
of the alleged warranty. Joyner v. 
Early, 139 N. C. 49, 51 SE 778. 


[i] In Louisiana (1) the buyer has 
a remedy for defects by an action for 
diminution of the price. Bulkley v. 
Efonold, .19) “Hows. - (U. S.)5 390,15.) Es 
ed. 663; Bonzano v. Auze, 10 La. Ann. 
188; Farmer vy. Fisk, 9 Rob. 351; Mil- 
lar v. Coffman, 7 Mart. N. S. 556; 
Brown v. Duplantier, 1 Mart, N. S. 
312; Southern Coal Co. vy. Hercules 
Co., 38 La. A. 345 (compensation for 
injuries to purchaser from defects 
can be recovered only by redhibitory 
action or action for reduction of 
price). (2) An action to recover the 
difference between the value of rice 
harvested and the amount it would 
have been worth if the seed had been 
as represented is not a redhibitory ac- 
tion or an action quanti minoris but 
an action for damages for breach of 
warranty. Henderson v. Leona Rice 
Milling Co., 160 La. 597, 107 S 459. 

79. See supra §§ 773 et seq. 

80. Ga.—Broughton v. Badgett, 1 
Ga oe ea 

Ida.—Olson v. Hurd, 20 Ida. 47, 116 
Pesos: 

Minn.—Hicks v. Aultman Engine, 
etc., Co., 108 Minn. 327, 122 NW 15. 

Nebr.—McClatchey v. Anderson, 84 
Nebr. 783, 122 NW 67. 


N. J.—Brown v. Nevins, 84 N. J. L. 
215, 86 A 938. 


N. Y.—Sand v. Garford Motor Truck 
Co., 204 App. Div. 70, 198 NYS 43 [app 
dism 236 N. Y. 327, 140 NE 718]. 

Or.—J. L. Latture Equipment Co. v. 
Gruendler Patent Crusher, etc., Co., 
289 P 1067. 


S. C.—Mauldin v. Milford, 127 S. 
€; 508, 221 SE 547. 


be v. Ferguson Seed 
Farms, (Civ. A.) 255 SW 655. 
{a] Illustrations.—(1) Where 


plaintiff purchased a ‘horse, receiving 
a contract of warranty, and sold him 
without assigning such contract te 
the purchasers, plaintiff could sue on 
the contract of warranty as the real 
party in interest. Olson v. Hurd, 20 
Ida. 47, 116 P 858. (2) Where plain- 
tiff pur ‘chased a machine under a war-. 
ranty that it was well made and of 
good material, and gave-his notes for 
the same, and the notes were trans- 
ferred to a third party, and the ma- 
chine proved worthless, if plaintiff 
was compelled to pay the notes he 
could recover the amount thereof 
from the seller of the machinery. 
Hicks v. Aultman Engine, etc., Co., 
108 Minn. 327, 122 NW 15. 


[b] Indorsement of bill of sale 
to a third person does not affect the 
purchaser’s right to sue for breach of 
ee Broughton y. Badgett, 1 

at (OG) : 


Resale as waiver of breach see su- 
pra § 781. 


81. Beall v. Pearre, 12 Md. 550; 
McClatchey vy. Anderson, 84 Nebr. 783, 
122 NW 67; Davis v. Ferguson Seed 
Farms, (Tex. Civ. A.) 255 SW 655. 


82. Davis v. Ferguson Seed Farms, 
(Tex. Civ. A.) 255 SW 655. 


83. Andrews v. Schreiber, 93 Fed 
367; Americus Grocery Co. v. Brack- 
ett, 119 Ga. 489, 46 SE 657. 


84. Welshausen v. Charles Parker 
Co: (88) CONN Zoller GA eade 


85. Richardson vy. Beverung, 5 La. 
A. 280. 
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pend on his compliance or noncompliance with a pe- 


nal statute.®® 


Conditional sale.%7, 


such an action will lie.®°® 


of warranty.®! 


[§ 797] b. Right To Defend, Recoup, Set Off, or 


86. Amacher v. Sours, 41 S. D. 598, 
171 NW 329. 


87. Conditional sales generally see 
infra §§ 1168 et seq. 

88. Groenland v. Phcenix Sprinkler, 
etc., Co., 240 Mich. 621, 216 NW 4281; 
Bunday vy. Columbus Mach. Co., 143 
Mich. 10, 106 NW 397, 5 LRANS 475; 
Baca v. Fleming, 25 N. M. 643, 187 P 


277; English v. Hanford, 75 Hun 428, 
20 GN YiSH i620) (Ga Bs. Shearer: ©o, Vv. 
Kakoulis, 144 NYS 1077; Carpenter 


v. Chapman, 139 NYS 849; Stearns v. 
Drake, 24 RI. 272, 62 A 1082. 


89. See statutory provisions. 


90. Groenland vy. Phoenix Sprinkler, 
ete., Co., 240 Mich. 621, 216 NW 431. 


91. Skoog v. Mayer Bros, Co., 122 
Minn, 209, 142 NW 193. 

92. See supra § 247. 

93. See supra §§ 794, 795, 

94. See supra § 797. 

95. See supra §§ 774 et seq. 

96. See supra §§ 755 et seq. 

<4 See supra § 792. 


Ark.—Keith v. Fowler, 169 Ark. 
76° "273 SW 706. 
Iowa.—Rice v. Friend Bros. Co., 179 
Iowa 355, 161 NW 310, 146 NW 748. 


La.—Brown-Roberts Hardware, 
etc., Supply Co. v. Mounger, 5 La. A. 
479; Colt Co. v. Seal, 4 La. A. 618. 


Me.—Tainter v. Wentworth, 107 
Me. 439, 78 A 572. 

Mass.—John Service, Inc, v. Good- 
now-Pearson Co., 242 Mass, 594, 136 
NE 623, 29, ALR 1513. 


Mich.—Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 113 NW 591. 


Minn.—Stevens v. Johnson, 28 Minn. 
172, 9 NW 677. 


Miss.—Ferguson y. Oliver, 16 Miss. 
332. 

Pa.—Faleconer y. Smith, 18 Pa. 130, 
55 AmD 611. 


Tex.—J. B. Colt Co. 
A.) 3 SW (2d) 879. 

Vt.—Unadilla Silo 
Vt, 134, 96 A, 535. 

W. Va.—Kemble vy. 
Va. 32, 114 SE 369. 


Eng.—Lewis v. Cosgrave, 2 Taunt. 
2, 127 Reprint 974. 


Sask.—Long y. Zlatnick, 16 Sask. 
L. 151, 70 DomLR 88, [1922] 3 West 
Wkly 687. 

{a] Action on note.—It has been 
held that, in an action on a note, the 
defense of breach of warranty must 
extend to a total failure of consid- 
eration and work in bar of the whole 


v. Knight, (Civ. 
Co. v. Hull,.90 


Wiltison, 92 W. 


recovery. Ferguson v. Oliver, 16 
Miss. 332. 
[b] Complete defense.—The de- 


fense of breach of warranty in an 
action for the price is complete only 
when the damages equal the price or 


the article is valueless. Emerson- 
Brantingham Impl. Co. vy. Simpson, 
205 Mo. A. 56, 217 SW 559; Franck- 


Philipson v. Hanna, etc., Handle Coy, 
(Mo. A.) 200 SW 718. 


As common law an action for 
breach of warranty would not lie on a conditional 
sales contract before the passing of title.*® 
der the Uniform Sales Act*® it has been held that 
If the seller brings suit on 
a conditional sale for the purchase price, the sale 
becomes absolute and the buyer may sue for breach 
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While the purchas- 


er may, where there is a breach of warranty, re- 


‘But un- 


seind®? or return the goods,®’ or bring an action for 
damages for the breach,®* he may, unless by accept- 
ance he has waived the ‘warranty,®® or unless he has 
failed to comply with the conditions precedent to 
the assertion of the breach,®® or unless the contract 
provides some other exclusive remedy,’ retain the 
goods, and, when sued for the purchase price, set up 
the breach as a defense to the seller’s action,®® or 


it has been held he may rely on it to mitigate or re- 


[c] Warranty of title-—-Where a 
buyer protects himself by covenant of 
warranty and is let into possession, 
he cannot defend against the payment 
of the purchase money without a pre- 


vious’ eviction. Sullivan vy. Wool- 
dridge, 107 Ark. 256, 154 SW 508. 
[d] Breach of warranty, if the 


property is not worthless and the 
seller does not waive a return there- 
of, will not bar recovery of the pur- 
chase price unless a return or offer to 
return the property is made. Wil- 
eee v. Shepherd, 181 Ky. 535, 205 SW 


[e] Failure of consideration.— 
Where fruit trees, expressly war- 
ranted to be merchantable, were, in 
fact, unmerchantable, purchase-price 
notes were without consideration ex- 
cept as to the amount received for a 
portion the buyer was able to sell to 
other parties. Elmer v. Carpenter, 
42 Cal. A. 206, 183 P 566. 


[f] Parol evidence rule is not vio- 
lated by setting up breach of warran- 
ty as a defense to an action on a 
promissory note given as payment. 
Pryor v. Ludden, etce., Southern Mu- 
sic House, 134 Ga. 288, 67 SE 654, 28 
LRANS: 267; Hawkins y. Haynes, 46 
Ga. A. 532, 150 SE 442; Anderson v. 
International Harvester Co., 27 Ga. 
A. 533, 109 SE 417; International Har- 
vester Co. v. Morgan, 19 Ga. A. 716, 
92 SE 35; Edenfield v. Coleman, 10 
Ga. A. 355, 73 SE 416; Tygart v. Sut- 
ton, 8 Ga. A. 20, 68 SE 488. But see 
Kelso vy. Frye, 4 Bibb. (Ky.) 493 (ex- 
cluding a writing in which the goods 
sold were warranted). 


[g] Collateral transaction.— 
Where cider was sold by plaintiff to 
defendant with a warranty as to qual- 
ity, and at the same time plaintiff, at 
defendant’s request, obtained certain 
labels to be used by defendant in sell- 
ing the cider, the cost of obtaining 
which defendant agreed to pay, the 
fact that the cider failed to come up 
to the warranty, and that defendant 
was therefore entitled to return it, al- 
though a defense to an action for the 
price of the cider, was not a defense 
to a claim to recover the cost of the 
labels. Barrett v. Wheeler, 71 Iowa 
662, 33 NW 230. 


[h] Breach of warranty of qual- 
ity is the buyer’s only defense to a 
suit on account for paint used and 
collected for by the buyer, who made 
no refund to the parties paying there- 
for. Jameson vy. Consolidated Oil Co., 
(Tex. Civ. A.) 284 SW 309. 


99. U. S.—O. C. Barber Mining, 
etc., Co. v. Brown Hoisting Mach. Co., 
258 Fed. 1,169 CCA 139; Norwood Pa- 
per Co. v.: Columbia Paper Bag Co., 
185 Fed. 454, 107 CCA 524; Meyer v. 
Everett Pulp, ete., Co., 184 Fed. 945 
[rev on other grounds 193 Fed. 857, 
113 CCA 643]; Hercules Iron Works 
v. Dodsworth, 57 Fed. 556; West, etc., 
Mfg. Co. v. Ansonia Brass, etc., Co., 
4 Fed. 145; Miller v. Smith, 17 
Cas. No. 9,590, 1 Mason 487. 

Ala.—Baer v. Mobile Cooperage, 
ete., Mfg. Co., 159 Ala. 491, 49 S 92; 
McCoy v. Prince, 11 Ala. A. 388, 66 S 


duce plaintiff’s claim by way of recoupment®® or set- 


950. 
Ark.—Holcomb, etec., Mfg. Co. v. 
Bishee i (eek: 631, 7 SW (2d) 313; 


Siegel v. Penny, 176 Ark. 336, 2 SW 
(2d) 1082; Minneapolis First Nat. 
Bank v. Malvern, 171 Ark. 994, 287 SW 
185; Johnson v. Madison Paint Co., 
281 SW 358; Keith v. Fowler, 169 
Ark. 176, 273 SW 706; Parrett Trac- 
tor Co, v. Brownfiel, 149 Ark. 566, 233 
SW 706; Courtesy Flour Co. vy. West- 
brook, 146 Ark. 17, 225 SW 3; 
West-Winfree Tobacco Co., 142 Ark. 
505, 219 SW 326; Haddon v. Finley, 
125 Ark. 529, 189 SW 353; B. A. Ste- 
vens Co. v. Whalen, 95 Ark. 488, 129 
SW 1081; Ward Furniture Mfg. Co. 
v. Isbell, 81 Ark. 549, 99 SW 845. 


Cal.—Browning v. McNear, 145 Cal. 


272, 185 P) (225) harl v. Bull, Js p@ale 
421; Ruiz v. Norton, 4 Cal. 355, 60 
AmD 618; Harron vy. Sisk, 19 Cal. A. 


628, 127 P 355; Erie City Iron Works 
vV.'Latum, 2 Call A.).286; 82/5 928 


Colo.—Smith v. Mayer, 3 Colo. 207. 


pine Ree v. Hunt, 28 Conn. 


Del.—Dietrich v. Badders, 27 Del. 
499, 90 A 47; Jones v. Charles War- 
ner Co., 25 Del. 566, 83 A 131; Leon- 
ane Johnson Forge CO-s LO Del. 104, 


D. ea ene v. Heckman, 56 App. 
374, 15, F. (2d)) 732: Bowdler v. Bill- 
ings-Chapin Co., 47 App. 164. 

Fla.—American Mfg. Ca, v. McLeod, 
78 Fla. 162, 82 S:802. 

Ga.—Pound y. Williams, 
904, 47 SE 218; Taylor v. Griswold, 
32 Ga. 569; Wright v. Findley, 21 Ga. 
59; Pidcock vy. Merchants Nat. Bank, 
7 Ga. A. 303, 66 SE 973; Pidcock v. 
Crouch, 7 Ga. A. 299, 66 SH 971, 

Ill—Owens v. Sturgis, 67 Ill. 366; 
Mears v. Nichols, 41 Ill. 207, 89 AmD 
381; Crabtree v. Kile, 21 Ill. 180; 
United Boiler Heating, etc., Co. v. Ack- 
ermann-Quigley Printing Co., 236 Ll. 
A. 111; J. I. Case Threshing Mach. 
Co. v. Puls, 158 Ill. A. 1; Sturges, etc., 
Mfg. Co. v. Great Western Smelting, 
ete, .Co., 256: Tl), A. 474 Laff 248° Er 
285, 98 NE 740]; Dooley v. Hasen- 
winkle Grain Co., 120 Ill. A. 43; New- 
ton Rubber Works v. Home Rattan 
Co., 100 Ill. A, 421; Krause v. Scott, 
86 Ill. A. 238; Gibbs, etc., Mfg. Co. v. 
Kaszezyki, 18 Ill. A. 6238. See also 
Anderson Computing Scale Co. 'v. 
Hattenbach, 199 Ill. A. 467; Dravo 
Doyle Co. v. Sulzberger, etc., Co., 197 
TW CAS 54 «Abe eT ransd cra CO nas 
William E. Dee Co., 192 Ill. A. 14; 
Mellvrid v. Murphy, 190 Ill. A. 515. 


Ind.—Rose v. Wallace, 11 Ind. 112; 
Edwards Mfg. Co. v. Stoops, 54 Ind. 
A. 361, 102 NE 980. 


Iowa.—Loxtercamp v. Lininger 
Impl. Co., 147 Iowa Po9, 125 NW 8380, 
33 LRANS Ow: Davidson Bros. Co. 
v. Smith, 1438 Iowa 124, 121 NW 503. 


Ky.—Glover Mach. Works v. Cooke- 
Jellico Coal Co., 173 Ky. 675, 191 SW 
516; Nichols, ete., Co. v. Wheeler, 150 
Ky. 169, 150 SW 338; Culver v. Blake, 
6 B. Mon. 528. 


119 Ga. 


Me.—Fiske v. Dunbar, 118 Me..342, 


For later cases, developments and changes in the law see Annotations, same title and section number.. 
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off, or by reconvention,” or, in a proper case, he may | counterclaim for damages resulting from the breach.® 


108 A 324; Henkel v. Burke, 10 A 249. 


Md.—Kernan v. Crook, 100 Md. 210, 
59 A 753; Queen City Glass Co. v. 
Pittsburg Clay Pot Co., 97 Md. 429, 
55 A 447. 

Mass.—Willson vy. Vlahos, 266 Mass. 
370, 165 NE 408. 


Mich.—Avery vy. Burrall, 
672, 77 NW 272. 

Minn.—Rugland v. 
Minn. 539, 51 NW 604; 
ing Mach. Co. y. Farmer, 
428, 8 NW 141. 

Miss.—J. B. Colt Co. v. Fuller, 144 
Miss: 490, 110°S.4275) J.B. Colt Co. v: 
Cooley. 10% (Sa Soty V.. Ba Colt’ Coley: 
Mazingo, 141 Miss. 402, 106 S 5338; 
Christian, etc., Co. v. Goodman, 132 


118 Mich. 


Thompson, 48 
Geiser Thresh- 
27 Minn. 


Miss. 786, 96 S 692; Millsaps v. Mer- 
ees ete., Bank, 69 Miss. 918, 13 
837. 


Mo.—Nelson y. Johnson, 25 Mo. 430; 
Wade v. Scott, 7 Mo. 509; Phoenix 
Cotton Oil Co, v. Morrow-Stout 
Wholesale Grocer Co., (A.) 236 SW 


415; Emerson-Brantingham Impl. 
Co. v. Simpson, 205 Mo. A. 56, 217 SW 
559; Franck-Philipson v. Hanna, etc., 


Handle Co., (A.) 200 SW 718; Battreal 
Shoe Co. v. McKinney, (A.) 189 SW 
595; Monarch Metal Weather-Strip 
Co. v. Hanick, 172 Mo. A. 680, 155 SW 
858; Sanders v. Mosbarger, 159 Mo. 
A. 488, 141 SW 720; Noble v. Nelson, 
154 Mo. A. 616, 136 SW 12; Strauss 
v. American Chewing Gum Co., 134 
Mo. A. 110, 114 SW 73; June v. Falk- 
inburg, 89 Mo. A. 563; Voss v. Mc- 
Guire, 18 Mo. A. 477. s 


Nebr.—McConnell_ v. 
Nebr. 188, 78 NW 518. 


N. H.—Rumsey v. Sargent, 21 N. 
15 eee 

N. J.—Otis EI. Co. v. Headley, 81 N. 
J. L. 173, 80 A 109; Higbie v. Rogers, 
63 N. J. Eq. 368, 50 A 366 [rev (Ch.) 
48 A 554]. 


N. Y.—Renaud v. Peck, 2 Hilt. 137; 
Hunter vy. Finnerty, 119 Misc. 724, 
197 NYS 215; McElraevy, etc., Co. v. 
St. Joseph’s Home for Girls, 143 NYS 
235; Anderson v. Watson-Stillman 
Co. 123 NYS 91352 Reab v. McAlister, 
8 Wend. 109 [aff 4 Wend. 483]. 


N. C.—Huyett, etce., Mfg. Co. v. 
Gray, 124 N. C.r3225-32 SH 718. 


N. D.—Northwest Engineering Co. 
v. Gjellefald-Chapman Constr. Co., 57 
N. D. 500, 222 NW 621; Tiedeman v. 
Rasmussen, 50 N. D. 966, 198 NW 550. 


Oh.—Timmons y. Dunn, 4 Oh. St. 
680; Tillyer v. VanCleve Glass Co., 
13) Oh Cin, Ct 99, 7) Oh. (Cir Dec. 209. 


Okl.—Spaulding vy. Howard, 51 Okl. 
502, 152 P 106, 


Pa.—Samuel vy. Delaware River 
Steel Co., 264 Pa. 190, 107 A 700 [mod 
69 Pa. Super. 605]; Dailey v. Green, 15 
Pa. 118; Plympton Cabinet Co. v. 
Rosenberg. 96 Pa. Super. 330; Miner- 
Hiliard Milling Co. v. Rosato, 81 Pa. 
Super. 94; Hoffman vy. Hockfield, 75 
Ppa. Super..595;/Sheritt, .ete., Co. v- 
Roberts Engineering Co., 73 Pa. Super. 
147; Standard Auto. Co. v. Thurston, 
54 Pa. Super. 160. 


R. I.—Lampman-Werts Corp. v. Ol- 
neyville Coal, ete., Co., 49 R. I. 70, 140 
A 6; General Motors Truck Co. v. 
Shepara Co., 47 R. I. 88, 129 A 825 [re- 
arg den 47 R. I. 153, 130 A 593]. 

S. C.—Williamson Heater Co. v. 


Paxville School Dist. No. 19, 102 S. 
C. 295, 8% SH 693> Parker -v. Pringle. 


Lewis, 58 


BORG! Weta 242; Carter v. Walker, 31 
SnCu Ltt 40: 
Ss. D. 


78, 127 NW 610; Laney v. Ingalls, 5 
S. D. 183, 58 NW 572. 

Tenn.—Sample v. Looney, 1 Overt. 
DB. 


[55 C. J.—62] 


Tex.—Aultman, etc., Co. v. Hefner, 
67 Tex. 54, 2 SW 861; Swift v. Roach, 
(Civ. A.) 266 SW 846. 


Vt.—Globe Granite Co. v. Clem- 
ents, 92 Vt. 388, 104 A 104; Unadilla 
Silo Co. v. Hull, 90 Vt. 134, 96 A 535; 
Walker v. Hoisington, 43 Vt. 608. 


Va.—King v. Hancock, 114 Va. 596, 
77 SE 510. 


Wash.—Wapato Fruit, etc., Co. v. 
Denham, 126 Wash. 676, 219 P 30; 
Konnerup v. Allen, 56 Wash, 292, 105 
P 639; Baker v. McAllister, 2 Wash. 
Ya S,, Olde) DO Le 


W. Va.—Kemble v. Wiltison, 92 W. 
Va. 32, 114 SE 369; Dexter v. Co-oper- 
ative Fuel Co., 90 W. Va. 465, 11), SH 
E35 

Wis.—Fox v. Boldt, 172 Wi 833, 
178 NW 467, 179 NW 1; Bonr ell v. 
Jacobs, 36 Wis. 595 Getty v. Roun- 
tree, 2 Chandl. 28, 2 Pinn. 379, 54 AmD 
138. 


Eng.—Germaine v. Burton, 3 Stark 
yy SCL 581, 171 Reprint 757. 


DS Mee v. Ryan, 17 OntWN 


Sask.——Westwood v. McMillan, 13 
Sask. L. 323; Executors, ete., Trust 
Conn uta toehh, lO Saskia Leb 
J. J. Case. Threshing Mach. Co. v. 
Brillon, 70 DomLR 720, [1923] 1 West 
Wkly 157. 


[a] Buyer may recoup the cost of 
remedying defects. Holcomb, etc., 
Mfg. Co. v. Fish, 177 Ark. 631, 7 SW 
(2d) 3138. ; 

{b] Rule applied.—(1) Where a 
seller waives his right to a return of 
goods sold under a warranty by suing 
for their value and the buyer claims 
that the goods were not up to the war- 
ranty and the seller goes to trial on 
such plea, the buyer may set off the 
difference between the true worth of 
the goods and the contract price. 
American Mfg. Co. v. McLeod, 78 Fla. 
162, 82 S 802. (2) Where a second- 
hand engine was sold as a sixteen 
horse power engine, there was an im- 
plied warranty that it was a sixteen 
horse power engine; and where it was 
only a twelve horse power engine, the 
buyer was entitled to a reduction in 
the price, Nichols, etc., Co. v. Wheel- 
er, 150 Ky. 169, 150 SW 33. (3) Where 
a purchaser of seed potatoes, after 
stating his needs, made a selection 
upon recommendations and represen- 
tations by the seller, there was an im- 
plied warranty that, the potatoes were 
suitable for the purposes intended, 
which survived the acceptance, so that 
the purchaser, when sued for the pur- 
chase price, after establishing that 
the potatoes had failed to grow, was 
entitled to an offset against the pur- 
chase price, although by his acts he 
may have precluded recovery of con- 
sequential damages. Wapato Fruit, 
ete., Co. v. Denham, 126 Wash. 676, 
219 P 30. (4) Where a buyer makes 
a proper and timely rescission of the 
contract of sale for breach of the 
seller’s warranty. the seller, suing for 
the price, is liable to the buyer, un- 
der notice of recoupment, for the 
damages caused by the breach. Diet- 
rich v. Badders, 27 Del. 499, 90 A 47. 


[ce] Offer to reduce price by the 
seller does not destroy the buyer’s 
right of recoupment. Lampman- 
Werts Corp. v. Olneyville Coal, etce., 
Co., 49° Re Ts 705. 14074 6. 

{d] Waiver of right to rescind 
does not prevent recoupment. Fox v. 
Boldt, 172 Wis. 333, 178 NW 467, 179 
NW 1. 

{e] Notice of recoupment.—Al- 
though a party to a contract may not 
be entitled to relief on the ground of 
failure of consideration or rescission, 
he may be entitled to damages for 
breach of a warranty ina sale, by way 


of recoupment, and special pleas of 
failure of consideration and fraud in 
the sale may be treated as notices of 
recoupment. Myers y. Cook, 87 W. 
Va. 265, 104 SE 593. 


[f] Recoupment sole remedy 
where a buyer after knowledge of de- 
fects in machinery retained and used 
it. Alig v. Lackey, 114 Miss. 392, 75 

139. 


iS) 

[g] Right to recoup not precluded 
by a letter from the buyer to the Sell- 
er of scrap iron complaining of the 
grade of material sent and stating 
that it was used only under pressing 
necessity. Nicoll v. Modern Steel 
Structural Co., 148 Wis. 545, 128 NW 
mets 

1. Ala.—Wood v. Fowler, 37 Ala. 
55; Robinson vy. Steverson, 20 Ala. A. 
59, 100 S 910 [certiorari den Ex p. 
Steverson, 211 Ala. 597, 100 S 912]. 


Ga.—Gillespie v. Bacon Pecan Co., 
Ga. “A. 352;°79 SH 7212. 

i Iowa.—Donahue v. Prosser, 10 Iowa 
76. 


Pa.—Hoopes Bros., ete., Co. v. Me- 
Menamin, 5 Pa, Dist. & Co. 60. e 


Wash.—Pickford v. Borland, 76 
Wash. 339, 136 P 128. But see John- 
son v. Kelley, 67 Vt. 386, 31 A 849 
(holding breach not available as set- 
off but only by way of defense of re- 
coupment). 


[a] Penalties paid by buyer for 
violations of Pure Food Law may be 
set off in an action for the price by 
the seller who warranted the goods 
to comply with the law. Dannenhaur 
Spproeds, 16 Pa. Dist. 226,.33) Ba: ‘Co. 


[b] Breach of warranty of title.— 
A sale of chattels for a sound price 
carries with it an implied warranty 
of title in the vendor, and the vendee 
may pay any Sum he deems necessary 
to clear the vendor’s title, and obtain 
possession, and show such payment 
as a set-off to a suit against him for 
the purchase money, or maintain a 
suit against the vendor for the 
amount as for money paid to his use. 
Lane v. Romer, 2 Pinn. (Wis.) 404, 2 
Chandl. 61. 


[ec] Deduction from purchase- 
money.—The buyer of personal prop- 
erty with covenant of warranty may 
discharge an existing lien, upon the 
property purchased, and deduct the 
amount from the unpaid balance of 
the purchase-money. Harper y. Dot- 
son, 43 Iowa 232. ; 
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fea Wright v. Davenport, 44 Tex, 
3. U.S.—Harris vy. Marsh, 217 Fed. 


555, 133 CCA 407. 


Ark.—Fine v. Moses Melody Shop, 
182 Ark. 155, 30 SW (2d) 817. 

Cal.—Snow v. Holmes, 71 Cal. 142, 
TIP 856. 


Ind.—Love vy. Oldham, 22 Ind. 51; 
J. I. Case Threshing Mach. Co. v. Bad- 


ger, 56 Ind. A. 399, 105 NE 576; A. D: 
Baker Co. v. Cornelius, 47 Ind, A. 
1, 983 NE 686; York Mfg. Co. v. Bon- 
nell, 24 Ind. A. 667, 57 NE 590. 


lowa.—Rice wv. Eriend Bros. Co., 
179 Iowa 355, 161: NW 310, 146 NW 
748; Bixby v. Denison Normal School 
Assoc., 78 NW 234; Alpha Checkrow- 
pees v. Bradley, 105 Iowa 537, 75 NW 


Ky.—Vaughn v. Shady Grove Mill- 
ing Co., 194 Ky. 326, 289 SW 373 (wal- 
liams v. Shepherd, 181 Ky. 535, 205 
SW 565° Barnard v. Napier, 167 Ky. 
824, 181 SW 624, 628 [cit Cye]; Smith, 
etc., Co. v. Morgan, 152 Ky: 430, 153 
SW 749; Sapp v. Bradfield, 1387 Ky. 
308, 125 SW 721, 136 AmSR 291; Cook 
v. Gray, 2 Bush 121. 


Md.—International Harvester Co, v. 
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The breach of warranty is a defense pro tanto* but 
not matter in bar® precluding recovery of any por- 
tion of the price where the goods are retained® unless 
they are worthless for any purpose.’ 
lessness of the goods may defeat recovery of any 
amount of the purchase price.® It is said that, where 
the contract of warranty is independent of the con- 
tract on which the purchase money is due, defendant 
eannot recoup for breach of warranty in an action 
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Total worth- 


for the purchase priee,® but the breach may be urged 


Neuhauser, 128 Md..173, 97 A 372. 

Minn.—Minneapolis Harvester 
Works vy. Bonnallie, 29 Minn. 373, 13 
NW 149. : 

Mo.—Morton Electric Co. v. 
Schramm, (A.) 277 SW 368; Interna- 
tional Harvester Co. v. Capps, (A.) 205 
SW 252; J. W. Jenkins’ Sons Music 
Co. v. Kindle, (A.) 180 SW 557; Ex- 
eelsior Stove Mfg. Co. v. Million, 174 
Mo. A. 718,161 SW 298; Acme Har- 
vesting Mach. Co. v. Gasperson, 168 
Mo. A. 558, 153 SW 1069; Redlands 
Orange Growers Assoc. v. Gorman, 
76 Mo. A. 184. 


Mont.—Busbee v. Gagnon Co., 
Mont. 203, 146 P 275. 


Nebr.—Hoosier Mfg. Co. v. Swen- 
son, 87- Nebr. 182, 127 NW 114. 

N. Y.—Hooper ‘v. Story, 155 N. Y.- 
171, 49 NE 773; Norton v. Dreyfuss, 
106 N. Y. 90, 12 NE 428; Brigg v. 
Hilton, 99 N. Y. 517, 3 NE 51, 52 AmR 
63; Ames v. Norwich Light Co., 122 
App. Div. 319, 106 NYS 952. 

N. C.—Swift v. Meekins, 179 N. C. 
173, 102 SE 138; Tomlinson v. Mor- 
gan, 166 N. C. 557, 82 SE 953; Cable 
Co. v. Macon, 153 N. C. 150, 69 SE 14. 


N. D.—Tiedeman v. Rasmussen, 50 
N. D. 966, 198 NW 550; International 
Harvester Co. v. Thomas, 43 N. D. 199, 
176 NW 5238. 

Okl.—Binkley v. Ball, 127 Okl. 197, 
260 P 1; Woods v. Val Blatz Brewing 
Co., 112 Okl. 119, 240 P 115; Murray 
Co. v. Palmer, 55 OkI. 480, 154 P 1137. 


Or.—Gary Coast Agency v. Lawrey, 
101 Or. 628, 201 P 214. 

S. D—Acme Harvesting Mach. Co. 
v. Barkley, 22 S. D. 458, 118 NW 690. 


Tex.—Stevens-Htter Co. v. Grain 
Juice Co., (Civ. A.) 285 SW 667. 


Wash.—Hichbaum v. Caldwell Bros. 
Co., 58 Wash. 168, 108 P 434. 


Can.—Winnipeg Fish Co. v. Whit- 
mar Bish Co., 41 Can. 8. C. 453: 


Alta.—Forden v. Morris, 16 Alta, L. 
364, 59 DomLR 74, [1921] 1 West 
Wkly 547; Edwards v. Pearson, 15 
Alta. L. 188; Chapin v. Matthews, 9 
Alta. L. 209; Sawyer, etc., Co., Ltd. 
v. Ritchie, 2 Alta. L. 491 [app allowed 
A2ni@an.. sien Ola) Urch. vi. strath- 
cona Horse Repository, 2 Alta. L. 183. 


Ont.—Catalano v. Cuneo Fruit, etc., 
©o. 46 Ont." E:/160,,16 OntwN 109; 
New Hamburg Mfg. Co. v. Webb, 23 
Ont. L. 44, 18 OntWR 216, 2 OntWN 
588, 20 AnnCas 817; Wellington v. 
Fraser, 19 Ont. L. 88, 14 OntWR 291; 
Centaur Cycle Co. v. Hill, 7 Ont. L. 
110; Crompton, ete., Loom. Works v. 
Hoffman, 5 Ont. L. 554; Cull v. Rob- 
erts, 28 Ont. 591; Fanning v. Wales, 
15 OntWN 259. 

Sask.—Canadian Fairbanks Co. v. 
Thompson, 4 Sask. L. 475; New Ham- 
burg Mfg. Co. v. Weisbrod, 1 Sask. L. 
342. 

See also Ehrat v. Marrone, 208 Ill. 
A. 230. 
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[a] Rule applied.—(1) On a coun- 
terclaim for breach of warranty by 
the buyer of ice, where the seller suc- 
cessfully objected to proof of its 
agreement to make an allowance of 


fifteen cents per cake to the buyer, 
the buyer could then consider such 
agreement rescinded and claim on the 
original warranty. Interboro Brew- 
ing Co. v. Independent Consumers’ Ice 
Co., 93. Mise:24,-156 NYS 410. (2) 
Where a buyer did not elect to rescind 
on acquiring knowledge of a breach 
of warranty, he became liable for the 
contract price, and could set up his 
damages for breach of warranty by 
way of counterclaim. Excelsior Stove 
Mfg. Co. v, Million, 174 Mo. A. 718, 161 
SW 298. (3) Where plaintiff warrant- 
ed a horse sold to defendant to be 
sound, and it had a disease from which 
it died, defendant in an action for the 
price was entitled to counterclaim 
for feed, care, attention, and medicine 
furnished in an endeavor to cure the 
horse, after notice to plaintiff that the 
horse was worthless, and an offer to 
return. Sapp vy. Bradfield, 137 Ky. 
308, 125 SW 721, 186 AmSR 291. (4) 
Under a contract contemplating a de- 
livery of goods in installments, if 
within a reasonable time breach of 
implied warranty is discovered, the 
buyer may refuse to receive install- 
ments, tender them back to the sell- 
er, and recover damages for breach 
of warranty with regard to such in- 
stallments as were not returned. Bax- 
ter v. Savoy Shirt Co., 238 N. Y. 106, 
143 NE 807. (5) Where plaintiff sold 
defendants a gas engine with a writ- 
ten warranty that it was well made, 
and the engine was wholly worthless, 
the buyer was not liable on the notes 
or mortgage, but was entitled to re- 
cover any payments made and the 
amount expended by him for repairs 
on the engine. International Harves- 
ter Co. v. Thomas, 43 N. D. 199, 176 
NW 523. (6) Defendant is not pre- 
cluded from recovery for breach of 
warranty by payment for most of the 
goods. Liggett Bros. Coal Co. v. 
Payne, 18 Oh. A. 478. (7) A buyer by 
express contract of five thousand on- 
ion crates, who kept and used thirty- 
five hundred of them in marketing his 
onions, when sued by the seller for 
the price could not defend on the 
ground that the crates were too small 
and defective, his only remedy being 
to counterclaim on any broken war- 
ranties, thus reducing the seller’s re- 
covery on the express contract. El 
Paso Milling Co. v. Davis, 194 Mo. 
AS 1, 183 SWirsenr. \ 


[b] Police regulations authorizing 
the commissioner of agriculture to 
require manufacturers of low-grade 
fertilizer to pay damages to pur- 
chasers thereof do not prevent a 
counterclaim on breach of warranty of 
the fertilizer independent of the stat- 
ute. Tomlinson v. Morgan, 166 N. C. 
557, 82 SE 953. 


[ec] Waiver of defenses.—A|I- 
though, in a note given for the pur- 
chase price of a machine, the maker 
expressly waives all defense thereto, 
he may, in an action on the note, coun- 
terclaim for damages for a breach of 
a warranty of the machines, a coun- 
terclaim being in the nature of an 
original action and not a defense. Os- 
borne v. McQueen, 67 Wis. 392, 29 NW 
636. 


4 Ga.—Williams v. Wylly, 45 Ga. 


only by counterclaim.?°® ¢ 
set off, or counterclaim for breach of warranty 1n an 
action by the seller for the recovery of the goods.** 

Effect of resale. 
counterclaim may exist although the buyer has sold 
the goods to another.” 

Conditional sale. 
breach of warranty where the contract is executory,** 
except as permitted by statute.++ 


[§ 797 


Defendant cannot recoup, 
The right to recoup, set off, or 


The buyer cannot recoup for 


580; 
Ky.—Barnard v. Napier, 
824, 181 SW 624. 


Me.—Pratt v. Johnson, 100 Me. 443, 
62 A242. 


Mo.—Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Texas Co. v. Mexico Pow- 
er Co., (A.) 249 SW 423; Emerson- 
Brantingham Impl. Co. v. Simpson, 205 
Mo. A. 56,217 SW 559; Franck-Phil- 
ipson v. Hanna, ete., Handle Co., (A.) 
200 SW 718; Sinnamon v. Moore, 161 
Mo. A. 168, 142 SW 494. 


Tex.—Dunlap, Hardware Co. v. HE. 
EF. Elmberg Co., (Commn. A.) 252 SW 
1098 [aff (Civ. A.) 267 SW 258]. 


Eng.—Poulton v. Lattimore, 9 B. & 
C. 259, 17 ECL 122, 109 Reprint 96. 


5. Earl v. Bull, 15 Cal. 421; War- 
ner v. Reardon, 2 Dana (Ky.) 219; 
Timmons v. Dunn, 4 Oh. St. 680; I. N. 
Price Co. v. Hamilton Produce Co., 8 
Tenn. Civ. A. 467. 


6. See infra § 803. 
7. See infra § 803. 


8. Thompson v. Wheeler, etc., Mfg. 
Co., 29 Kan. 476; Western Twine Co. 
v. Wright, 11 S. D. 521, 78 NW 942, 
44 LRA 438. 


9. Henning v. Vanhook, 8 Humphr. 
(Tenn.) 678. 


10. Atwater v. Orford Copper Co., 
85 NYS 426. 


11. Singer Mfg. Co. v. Smith, -40 
S. C. 529, 19 SE 132, 42 AmSR 897 
(no counterclaim); Talbott v. Pad- 
gett, 30 S. C. 167, 8 SE 845; Blair v. 
Johnson, 111 Tenn. 111, 76 SW 912 (re- 
coupment or set-off). 


12. D. C.—Bowdler v. 
Chapin Co., 47 App. 164. 


Ga.—Dukes v. Nelson, 27 Ga. 457. 


Ind.—York Mfg. Co. v. Bonnell, 24 
Ind. A. 667, 57 NE 590. 


Pa.—Fred Wolsenholme, Inc. 
Randall, 295 Pa. 131, 144 A 909. 


Ont.—Catalano v. Cuneo Fruit, ete., 
Co., 46 Ont. L. 160, 16 OntWN 109. 


[a] Joint purchasers.—The fact 
that one of several joint purchasers 
has sold his interest to the others 
does not affect his right to counter- 
claim in an action for the price if he 
has not also disposed of his rights in 
the cause of action against the seller 
for breach of warranty. Lewellen v. 
Crane, 113 Ind. 289, 15 NE 515. 


[b] Although buyer has not re- 
funded any sum to his customers, he 
may nevertheless counterclaim. Fred 
Wolstenholme, Ine. v. Randall, 295 Pa. 
131, 144, A 909; Catalano v. Cuneo 
Fruit, etc., Co., 46 Ont. L. 160, 16 Ont 
WN 109. 


Resale as waiver of breach see su- 
pra § 781. 


13. Moneyweight Scale Co. v. Da- 
vid, 180 Mich. 8, 146 NW 391. 


14. See statutory provisions. 


[a] In New York, under Personal 
Prop. L. § 150 subd 1 (b) and (qd), as 
added by L. (1911) ¢ 571, authorizing 
rescission of a contract to sell on a 
breach of warranty and recovery of 
the price paid, in an action on a con- 


Dukes v. Nelson, 27 Ga. 457. 
167 Ky. 


Billings- 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 797-801] 


Inconsistent defenses. Payment and recoupment 
are not inconsistent defenses.1> 


Unliquidated damages. Damages for breach of 
warranty cannot be set off when unliquidated,t® in 
the absence of statutory provisions so allowing.'? 


[§ 798] (2) Separate or Distinct Transactions. 
In accordance with the general nature of set-offs!® 
and counterclaims,'® the right to set off or counter- 
claim is not confined to the action for the price of 
the identical goods as to which breach of warranty 
is claimed, but the set-off or counterclaim may be 
pleaded in an action for the price of other goods sub- 
sequently purchased under the same or another con- 
tract,?° but the breach of warranty cannot be urged 
in such a ease as an affirmative defense.?! 


[§ 799] (3) Persons by or against Whom Defense 
or Counterclaim May Be Pleaded. Where the sale 
was made to an agent, the breach of warranty may 
be pleaded, in an action for the price, by either the 
principal or the agent who has not disclosed his 
prineipal.?? 
wife may set up the breach in an action for the 
price.2® Breach of warranty is not available to a 
third person whose note has been accepted for the 
purchase price,?* although the contrary has been 
held as to breaeh of implied warranty of title,?® or 
to one who merely guarantees the payment of the 
price.2® The purchaser of mortgaged property as- 
suming the debt may plead a breach of warranty in 
an action by the mortgagee.2” Where the note of 
two persons is taken on a sale to one of them, breach 
of warranty is available only as a defense and not as 


SALES 


So a husband who bought goods for his. 


[55 C.5.]. 819 


a note is given by one of several purchasers, a breach 


of warranty is available as a defense.?® 


Against whom breach may be asserted. A breach 
of a covenant of warranty made by some one other 
than the seller cannot be the foundation of a coun- 
terclaim.*? A buyer may plead breach of warranty 
against an indorsee or assignee who is not a bona fide 
purchaser of a note given for the price,*? or against 
the indorsee of a nonnegotiable note given to him as 
collateral security for debts owed him by the in- 
dorser,*? or against a bank with whom the draft 
drawn on the buyer has been deposited.*® 


[§ 800] (4) Extent of Recovery. Where defend- 
ant has the right to counterclaim,** the buyer may 
show not only the diminished value of the goods, 
but also damage suffered by the breach in excess of 
the seller’s claim.?° In recoupment defendant can- 
not recover the extent of his damages over the 
amount due plaintiff,?® but it has been held that the 
whole of defendant’s loss may be deducted from the 
amount of plaintiff’s claim, and not merely the 
amount of the difference in actual value and the 
value as it would have been had the goods been as 
warranted.** In an action on one of several notes 
given for the price, if it does not appear that the 
notes were received as payment, the buyer cannot 
recover in excess of the amount due on the note.?® 


[§ 801] c. Form of Action. - Where there is a 
false and fraudulent warranty, the buyer may of 
course sue in tort for the deceit,®® but he is not con- 
fined to this remedy. He has an option to sue in 
contract for breach of the warranty or in tort for 


set-off, as the claims are not mutual.” 


ditional sale note given for a piano, 
the buyer could counterclaim for 
breach of warranty of fitness and of- 
fer to return the piano upon receiving 
back the price paid. .G. B. Shearer 
Co. v. Kakoulis, 144 NYS 1077. 

Action for damages for breach 
where contract is executory see supra 
§ 796 text and notes 87-91. 

15. Helwig v. Lascowski, 82 Mich. 
619, 46 NW 10338, 10 LRA 378. 


16. Morrison v. Clifford, 17 F. Cas. 
No. 9,846, 1 Cranch C. Cr'5353- Walter 
A. Wood Mowing, etc., Mach. Co. v. 
Seaver, 90 Mich. 546, 51 NW 637; Mc- 
Allister v. Reab, 4 Wend. (N. Y.) 483 
[aff 8 Wend. 109]. 

17. See statutory provisions. 


18. Nature of set-off see Set-Off 
and Counterclaim. 

19. Nature of counterclaim see 
Set-Off and Counterclaim. 

20. Mich.—Chicago Rubber Cloth- 
ing Co. v.:Powers, 91 Mich. 466, 51 
NW 1116; Gutta Percha, etc., Mfg. Co. 
v. Wood, 84 Mich. 452, 48 NW 28. 


INV. —brige va Hilton, 99 N. Ye 517, 
3 NE 51, 52 AmR 63; Seymour v. Da- 
vis, 4 N. Y. Super. 239; Judd v. Den- 
nison, 10 Wend. 512. 

N. C.—Shell v. Aiken, 155 N. C. 212, 
71 SE 230. 

Oh.—Needham v. Pratt, 40 Oh. St. 
186. 

Pa.—Phillips v. Lawrence, 6 Watts 
& S. 150. 


Wash.—Buerkli v. Carstens Pack- 


' ing Co., 122 Wash. 458, 210 P 798. 


21. Regina Co. v. Gately Furniture 


‘Co., 171. App. Div. 817, 157 NYS 746 


[aff 154 NYS 888]. 
22. Dukes v. Nelson, 27 Ga. 457. 
23. Driggs v. Schuyler, 1 NYS 493. 


24. Delano v. Rawson, 23 N. Y. 
Super. 286. 


If, however, 


25. Lines y. Smith, 4 Fla. 47. 

26. Newton v. Lee, 139 N. Y. 332, 
34 NE 905. 

27. Flower v. Lane, 6 Mart. N. S. 
(lias) 151. 

28. Gordon v. Swift, 46 Ind. 208; 
Jonpaen v. Kelley, 67 Vt. 386, 31 A 
49, 

29. Gordon v. Swift, 46 Ind. 208. 

30. Wells v. Boyd, 1 Duv. (Ky.) 
3866; Boyd v. Preston, 1 Ky. Op. 400. 

31. Comparet v. Johnson, 6 Blackf. 
(Ind.) 59; Goodwin v. Morse, 9 Metc. 
(Mass.) 278. 

32. Stockton Sav., ete., Soc. v. Gid- 
dings, 96 Cal. 84, 30 P 1016, 31 AmSR 
181, 21 LRA 406. 

33. American Nat. Bank v. War- 
ren, 96 Misc. 265, 160 NYS 413. 

34. See supra § 797. 

35. U. S.—Dushane v. Benedict, 
120 UU. Si 630,. TaSCt 696; 30 ML.) ied. 
810. 

Ind.—Love v. Oldham, 22 Ind. 51. 

Va.—Huff v. Broyles, 26 Gratt. (67 
Va.) 283. 

“ Alta.—Chapin v. Matthews, 9 Alta. 
Enz 09% : 

Ont:—Wellington v. Fraser, 19 Ont. 

L. 88, 14 OntWR 291. 


36. Willson v. Vlahos, 266 Mass. 
370, 165 NE 408. 
87. Bradley v. Rea, 14 Allen 


(Mass.) 20. 

38. Reuter v. St. Louis, 43 Wis. 
693; Aultman, etc.,.Co. v. Hethering- 
ton, 42 Wis. 622; Aultman v. Jett, 42 
Wis. 488. 

39. Ark.—Louisiana Molasses Co. 
vy. Ft. Smith Wholesale Grocery Co., 
73 Ark. 542, 84 SW 1047; Johnson v. 
McDaniel, 15 Ark. 109. 


Cal.—Hodgkins v. Dunham, 10 Cal. 
A, 690, 103; P 351. 


the deceit.*° He cannot be deprived of his action in 


Ga.—Larey v. Taliaferro, 57 Ga. 


443; Dye v. Wall, 6 Ga. 584. 


Ij].—Antle v. Sexton, 137 Ill. 410; 
Williams v. Wilson, 101 Ill. A. 541. 


Ky.—Cravins v. Gant, 4 T. B. Mon. 
ae Cravens v. Gant, 2 T. B. Mon. 


Mass.—Kimball v. Cunningham, 4 
Mass. 502, 3 AmD 230. 


Mich.—Carter v. Glass, 
154, 6 NW 200, 38 AmR 240. 


Mont.—Doornbos v. Thomas, 50 
Mont. 370, 147 P 277. 


Nebr.—Hitcheock v. Gothenburg 
Water Power, etc., Co., 4 Nebr. (Un- 
off.) 620, 95 NW 688. 


N. H.—Mahurin v. Harding, 28 N. 
H. 128, 59 AmD 401. 


N. Y.—Indianapolis, ete., R. Co. v. 
Tyne, "63° N. Y..653 [ate 2h uns. 
Fowler v. Abrams, 3 BE. D. Smith 1; 
Felgenyerck Vv. Doushkess, 134 NYS 


Tex.—Rumely Products Co. v. Moss, 
(Civ. A.) 175 SW 1084; McCord- Col- 
lins Commerce Co. v. "Levi, 21 Tex. 
Civ. A. 109, 50 SW 606. 


Va.—Standard Paint Co. v. Vietor,, 
120 Va. 595, 91 SE 752; Trice v. Cock- 
ran, 8 Gratt. (49 Va.) 442, 56 AmD 
ise . ; 


W. Va.—Schaffner v. National Sup- 
ply Co., 80 W. Va. 111, 92 SE 580. 


“A warranty is contractual, but 
may be joined with a cause of action 
for deceit which is a tort.” Robert- 
son v. Halton, ‘156 N.C. 275$072.SE 
316, 319, 37 LRANS 298. 


[a] Case is a proper remedy for 


breach of warranty. Standard Paint 
Co. v.- Vietor, 120 Va. 595, 91 SH 752; 


44 . Mich. 


Trice v. Cockran, 8 Gratt. (49 Va.) 
442, 56 AmD 151.- 
40. Ark.—Winter\| v. Bandeil, 30 


Ark. 362. 


820. [55 C.J.] 


contract upon representations amounting to a war- 
ranty because they were made by the seller malo ani- 
There are also cases which hold that even 
in the absence of fraud, on a breach of the warranty, 
the buyer may sue either in contract or tort,*? al- 
though assumpsit is the more common remedy on 
In some jurisdictions, how- 
ever, it is held that the action must be on the con- 
tract in the absence of actual fraud.*# 
said that it is entirely inconsistent with the doctrine 
of the common law to hold that an action for deceit 
can be sustained without evidence of the intention 
Where one dies from poisoned food, 
the dealer’s liability may be counted on in tort for 
negligence or contract for breach of warranty.*® 


Action for negligence in giving bad advice is not 
a proper remedy for breach of warranty of fitness 


mo,.*t 


express warranties.*? 


to deceive.*® 


ee eon v. Pennaman, 65 Ga. 


Ill.— Dewar v. Loy, 248 Ill. A. 396; 
Greenwood v. John R. Thompson Co., 
Choe tal AS 37d: 

Ky.—Barnard v. Napier, 167 Ky. 
824, 181 SW 624; Massie v. Craw- 
ford,)3) Ty BY Mon, 218: 

Me.—Hillman v. Wilcox, 30 Me. 170. 


Mass.—Kimball v. Cunningham, 4 
Mass. 502, 3 AmD 230. 


Mich.—Arnold v. White, 153 Mich. 
607, 117 NW 164. 


N. H.—Mahurin v. Harding, 
H. 128, 59 AmD 401. 


Ee a vee Vo Harle, 26° Pa. 2a: 


R. I.—Demers y. Andrews, 29 R. I. 
209, 69 A 923. : 


Tenn.—Rosson vy. Hancock, 3 Sneed 
434, 


W. Va.—Schaffner v. National Sup- 
Diy Co, SOW.) Va. Lid 92 SH 530; 
Crockett v. Burleson, 60 W. Va. 252, 
54 SE 341, 6 LRANS 263. 


Eng.—Wood v. Smith, 4,C. & P. 
45, 19 ECL 399, 172 Reprint 600, M. 
& M. 539, 173 Reprint Lz Oe 


{a] Nature of action.—An action 
to recover upon a breach of warranty 
is founded upon contract, as distin- 
guished from an action for fraud and 
deceit founded upon tort. McCarty 
v. Williams, 58 Ind. A. 440, 108 NE 
370. 


28 N. 


41. Louisiana Molasses Co. v. Ft. 
Smith Wholesale ‘Grocery Co., 73 Ark. 
542, 84 SW 1047; Hillman v. Wilcox, 
30 Me. 170; Houston y. Gilbert, 5 S. 
Cc. L. 63, 5 AmD 542. 


42. U. S.—Schuchardt y. Allens, 1 
Wall. 359, 17 L. ed. 642. 


Ark.—Johnson v. McDaniel, 15 Ark. 
109. 

Del.—Tyre v. Causey, 4 Del. 425. 

Tll.— Wallace v. Tanner, 118 Ill. A. 
639. 

Ind.—House vy. Fort, 4 Blackf. 293. 

Me.—Hillman v. Wilcox, 380 Me. 
170. 

Mass.—Farrell v. Manhattan Mar- 
ket Co., 198 Mass. 271, 84 NE 481, 126 
AmSR 4386, 15 LRANS 884; Norton 
Vv. Doherty, 3 Gray 372, 63 AmD 758. 
But see Emerson v. Brigham, 10 
Mass. 197, 6 AmD 109 (holding it 
necessary that there have been inten- 
tional deception in order to maintain 
case for deceit). 

Mich.—Carter v. Glass, 
154, 6 NW 200, 88 AmR 240. 


Pa.—Vanleer v. Earle, 26 Pa. 277. 
Var—Trice vei .Cockran, m8 Gratt. 
(Va.) 442, 56 AmD 151. 


Eng.—Williamson v. Allison, 2 East 
446, 102 Reprint 439; Stuart. v. 
Wilkins, 1 Dougl. 16, 99 ‘Reprint 15. 


44 Mich. 


SALES 


It has been 


pursue.?°® 


damages.°°® 


[a] Case or assumpsit may be 
brought for breach of warranty. 
Hillman v. Wilcox, 30 Me. 170 (scien- 
ter is immaterial where there is a 
warranty). 

Johnson v. McDaniel, 15 Ark. 
109; Fowler v..Abrams, 3 E. D. Smith 
(ONES NZD) abe 

44. Scott v. Holland, 132 Ala. 389, 
31 S 514; Brooke v. Cole, 108 Ga. 251, 
33 SE 849; Dawson v. Pannaman, 65 
Ga. 698; Crooker v. Willard, 28 N. 
H. 134; Mahurin v. Harding, 28 N. 
H. 128, 59 AmD 401; Ross v. Mather, 
51 N. Y. 108, 10 AmR 562; Moore v. 
Noble, 53 Barb. (N. Y.) 425; Evertson 
v. Miles, 6 Johns. (N. Y.) 1388. 


[a] Prior to adoption of code in 
New York it was held that assumpsit 
was the only remedy in the absence 
of actual fraud. Rew v. Barber, 3 
Cow. CNS Yo 272% Thompson  v. 
Ashton, 14 Johns. (N. Y.) 316; Evert- 
son v. Miles, 6 Johns. (N. Y.) 138. 


[b] Where negotiations for sale 
were merged in contract with war- 
ranty, the buyer could only rely on 
breach of warranty, and not on fraud 
in the negotiations. Denver Horse 
Importing Co. v. Schafer, 58 Colo. 
SiGs) HAe Pao Ole 


[c] General or special counts.—On 
a breach of warranty where the par- 
ties agree to estimate the damage at 
a certain sum Iess than the buyer 
had paid for the horse, the buyer 
may recover either on a count for 
money had and received, or by a spe- 
cial count on a breach of warranty. 
Rivers wae Cain, 145 Saco ii 23897 


45. Mahurin vy. Harding, 28 N. H. 
128. 59 AmD 401. 


Intent to deceive as element of 
fraud see Fraud §§ 44-48 


46. Hertzler v. Manshum, 228 
Mich. 416, 200 NW 155. 

47. Rowe v. Crossley, 108 L. T. 
EXOD oINe: Sele 

48. See supra § 247. 

49. See supra §§ 794, 795. 

50. See infra § 1066. 

51. See supra § 796. 

52. See supra § 797. 

53. See supra § 681 et seq. 

54. See supra § 792. : 

55. Maine Electric Co. v. General 
Engineering Works, 95 Pa. Super. 
397. 

[a] Acceptance or refusal.—(1) 


Where goods tendered as being the 
goods purchased do not correspond 
with the conditions of the sale con- 
tract, the buyer may accept or re- 
fuse, but may not do both; and, if 
he accepts the goods and they fail 
to come up to standard, his remedy 
is for breach of warranty and not for 
breach of executory contract. Robin- 


[§§ 801-802 


for a particular purpose, but the buyer should sue 
on the contract.*? 


[§ 802] d. Election of Remedies. 
where considered a buyer’s remedies for breach of 
warranty may be by way of rescission,*® return of 
the goods,*® and recovery of the purchase price 
paid,®® or by an action for damages for the breach,°* 
or recoupment, set-off, or counterclaim when sued for 
the purchase price,°” he may, where there has been 
a breach of warranty,®? unless the contract provides 
his exclusive remedy,®* elect which remedy he will 
Thus a buyer when sued for the price 
need not plead his damages for breach of warranty 
in set-off but may elect to resort to his action for 
Likewise, he may elect to retain the 
goods and recover damages on the warranty or 
to rescind,’ but he may not pursue both reme- 


Since as else- 


son v. Steverson, 20 Ala. A. 59, 100 
S 910 [certiorari den Ex parte Stever- 
Son; 2012 Alas 597; 00 TSO 2 eeey 
Where a buyer is not required to pay 
the purchase price before delivery, 
he may, in case of breach of warranty, 
reject the article and sue for dam- 
ages for breach of the contract, or 
pay the price, accept the article, and 
recover the difference in value be- 
tween its actual condition and its con- 
dition as warranted. Mobile Auto 
Re v. Sturges, 107 Miss. 848, 66 S 

[b] Buyer under executory sale 
may sue for breach of the contract, 
for breach of warranty or upon a 
rescinded contract. Tompkins v. 
Lamb, 195 N. Y. 518, 88 NE 1133. 

56. Thoreson v. Minneapolis Har- 
vester Works, 29 Minn. 341, 13 NW 
156; Cook v. Moseley, 13 Wend. (N. 
RY hee Tales 

57. U. S.—Wilson v. Ne Uns: 
cies Ranch Co., 73 Fed. 994. 20 CCA 


st eee ote Drug Co. v. Montgom- 
ery Showcase Co., 186 Ala. 454, 65 S 
345. : 


Ark.—Warden v. Middleton, 110 
Ark. 215, 161 SW 151; B. A. Stevens 
Co. v. Whalen, 95 Ark. 488, 129 SW 
1081. 

Ga. an v. Meeks, 
61, 102 SE 550. 

Ill.—Woodford Distilling Co. v. 
Remington Typewriter Co., “174 DUA 

44 


25 Ga. A. 


Iowa.—National Bank of Decorah 
v. Robison, 199 Iowa 1044, 203 NW 
295; United Engine Co. v. Junis, 196 
Iowa 914, 195 NW 606; Bringolf.v. 
Parkhurst Auto Co., 192 Iowa 10388, 
186 NW 11; B. F. Sturtevant Co. v. 
Le Mars Gas Co., 188 Iowa 584, 176 
NW 3388; American Fruit Product Co. 
v. Davenport Vinegar, ete., Works, 172 
Iowa 683, 154 NW 1081. 


Kah.—Lyman v. Wederski, 95 Kan. 
438, 148 P 642; International Filter 
Co. v. Caney Ice, ete., Co., 84 Kan. 
705, 115 P 635. 


Ky.—Louisville Music, ete., Co. v. 
O’Nan, 233 Ky. 306, 25 SW (2d) 726; 
Church v. Wright Mach. Co., 190 Ky. 
561, 227 SW 1008. 


Md.—International Motor Co. v. 
Oldfield, 134 Md. 207, 106 A 611; White 
Automobile Co. v. Dorsey, 119 Md. 
Zod SOneNs Oil 


Mich.—Bucannan v. Raymond, 224 
Mich. 462, 194 NW 980. 


Mo.—Blair v. Hall; (A.) 201 SW 
945; Corby Supply Co. v. Thompson, 
186 Mo. A. 95, 171 SW 661; Sanders 
v. Mosbarger, "159 Mo. A. 488, 141 SW 
720. 


Mont.—Butte Floral Co. v. Reed, 
65 Mont. 138, 211 P 325. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 802-803] 


dies,°® and if he’has returned the goods and received 
back what he paid, he cannot sue for a breach of war- 
In the absence of contractual stipulations 
the buyer need not return the goods 
but may elect to retain them and sue for the breach®° 
or set off his damages when sued for the purchase 
He may be required to elect between re- 
If the buyer has 
brought a separate action for breach of warranty, 
he cannot recoup for that breach in an action by the 
The buyer cannot 
maintain an action for fraud and an action for 
breach of warranty on the same facts at the same 
Even though the buyer might sue for fraud, 
he may waive the fraud and sue for breach of war- 
While ordinarily an election of a remedy’ 
precludes the invocation of another remedy,®® this 


ranty.°® 
so requiring, 


price. 
coupment and a cross action.®? 


seller for the purchase price.®* 


time.°# 


ranty.°® 


SALES 


both.*1 


ent.*? 


rule does not apply where the buyer invokes a remedy 


Nebr.—Henry v. Rudge, etc., Co., 
224 NW 294. 
N. Y.—Smith v. Hedges, 89 Misc. 


183, 152 NYS 95 [aff 170 App. Div. 349, 
155 NYS 934 (aff 119 NE 1077)]; J. 
L. White Furnace Co. v. C. W. Miller 
Transfer Co., 59 Misc. 66, 109 NYS 
796 [rev on other grounds 131 App. 
Div. 559, 115 NYS -625). 


N. C.—Robinson v. Huffstetler, 165 
IN: (C..459,. 81. SE 753. 


N. D.—Minneapolis Steel, ete., Co. 


v. Casey Land Agency, 51 N. D. 832. 
201 NW 172. 
Us VOh-s Cir. 


Oh.—Smart v. Teeple, 
CEEN. S. 544, 


Or.—Williams v. Ingle, 99 Or. 358, 
195 PB 570. 


Tex.—Scalf v. Tompkins, 61 Tex. 
476; Jenkins v. Northwestern Pipe, 
etc., Co., (Commn. A.) 299 SW 857. 


Wash.—Blake-Rutherford Farms 
Co. -v. Holt Mfg. Co., 70 Wash. 192, 
126 P 418; Houser, ete., Mfg. Co. v. 
McKay, 53 Wash. Sole t OL BP) 8945 127. 
LRANS 925. 


Wis.—Kelsey v. J. W. Ringrose Net 
Co., 152 Wis. 499, 140 NW 66. 


See also Patterson v. Lane, 16 Alta. 
L. 377, 60 DomLR 252, [1921] 2 West 
Wkly 187 (waiver of condition and 
suit on warranty). 

[a] Buyer on condition may elect 
to sue for breach, or rescind and re- 
turn. Steele v. Andrews, 144 Iowa 
360, 121 NW 17. 


[b] On refusal to elect, where a 
buyer introduced evidence of an at- 
tempted rescission of the sale, the 
trial court was justified in deciding 
the case on the principles of rescis- 
sion and in disregarding the counter- 
claim for damages. Miller v. Zander, 
85 Mise. 499, 147 NYS 479 [aff 166 
App. Div. 969, 151 NYS 1130]. 

58. ie . New U. S. 
Cattle-Ranch Co., 73 Fed. 994, 20 CCA 
244. 

Ala.—Taylor v. P. B. Yates Mach. 
Co., 208 Ala. 528, 94 S 588. 

Supply, etce., 
Go+ 23 Colo. AC110)/128 P 4380. 

Tll._—Howe v. Fulton, 225 Ill. A. 
589. 

Towa.—United Engine Co. v. Junis, 
196 Iowa 914, 195 NW 606. 

Kan.—Minnesota Thresher Mfg. Co. 
v. Gruben, 6 Kan. A. 665, 50 P 67. 

Mont.—Advance-Rumely Thresher 
Co. v. Terpening, 58 Mont. 507, 193 P 
752; Doornbos v. Thomas, 50 Mont. 
370, 147 P 277. 

Nebr.—Henry v. Rudge, 
118 Nebr. 260, 224 NW 294. 

N. J.—Gerli v. Mistletoe Silk Mills, 


etc., Co., 


80 N. J. L. 128, 76 A 335. 


N. Y.—Miller v. Zander, 85 Misc. 
499, 147 NYS 479 [aff 166 App. Div. 
969 mem, 151 NYS 1130 mem]; Apex 
a are Co. v. Compson, 171 NYS 
60. 


Tenn.—Lamborn v. Green, 150’ Tenn. 
38, 262 SW 467. 


; Tex.—Scalf v. Tompkins, 61 Tex. 
76. ‘ 
Wash.—Houser, ete. Mfg. Co. v. 


McKay, 53 Wash. 337, 101 P 894, 27 
LRANS 925. 


Wis.—Park v. Richardson Boynton 
Co., 81 Wis. 399, 51 NW 572. 

Ont.—Bishinsky v. Appleton, 
Ont. L. 426, 64 DomLR 477. 

[a] Remedy by way of counter- 
claim for breach of warranty cannot 
be used when defendant has chosen to 
rescind the contract. Gerli v. Mis- 
tletoe Silk Mills, 80 N. J. L. 128, 76 
A 335. 


[b] - Acceptance of Lal precludes 
any remedy but an action for damages 
for breach of warranty. Wirth v. 
Fawkes, 109 Minn. 254, 123 NW 661, 
134 AmSR 778. 


59,. Taber v. Rauch, 22) BH. 
0. 


50 


. (2d) 


60. Maine Electric Co. v. General 
Engineering Works, 95 Pa. Super. 397. 


Return of goods as condition pre- 
cedent see infra § 803. 


61. Maine Electric Co. v. General 
Engineering Works, 95 Pa. Super. 
397. 


Return of goods as condition pre- 
cedent see infra § 803. 


62. General Motors Truck Co. v. 
Shepard Co., 47 R. I. 88, 129 A 825 
[rearg den 47 R. I. 153, 130 A 598]. 


63. General Motors Truck Co. v. 
Shepard Co., supra. 
64. Martin v. Shoub, 62 Ind. A. 586, 


113 NE 384, 386; Barnard v. Napier, 
167 Ky. 824, 181 SW 624. 


65. Thompson v. Scott, 21 Ga. A. 
440, 94 SE 628. 

66. Norton vy. Doherty, 8 Gray 
(Mass.) 372, 63 AmD 758; Hanes v. 


Shapiro, 168 N. C. 24, 84 SE 33; Tiede- 
man v. Rasmussen, 50 N. D. 966, 198 
NW 550; General Motors Truck Co. 
Shepard Co., 47 R. I. 88, 129 A 825 
[rearg den 47 R. I. 153, 180 A 5938]. 


{a] Thus (1) where the purchaser 
of motor trucks brought a cross ac- 
tion for breach of warranty, the sell- 
er under an agreed price is not re- 
duced to recovery for what the trucks 
were worth, in view of their defects, 
as that would be giving the purchas- 
er a defense akin to recoupment, as 
well as opportunity to recover on 


which he does not possess.°? 
sion, he is not estopped to bring an action for dam- 
ages until final judgment for a rescission,®* but if he 
pleads set-off and succeeds therein, he cannot after- 
ward maintain an action for other damages and ex- 
penses,®® and although he may plead rescission and 
damages for breach of warranty he cannot have 
affirmative relief on both pleas.7° 
of warranty is of such a nature as to justify a re- 
turn, the buyer cannot be compelled to elect between 
a return and damages, as he may be entitled to 


[ao ©. 33) 1821 


If he sues for rescis- 


Where the breach 


[§ 803] e. Return of Goods as Condition Preced- 
In the absence of a stipulation to that effect, 
it is not necessary that the buyer should return or 
offer to return the goods in order to avail himself 
of a breach of warranty either by an action for dam- 


the cross action. General Motors 
Pruck (Cos Vv.) Shepard: Co, 4k ale 
88, 129 A 825 [rearg den 47 R. I. 153, 
130 A 593]. (2) A buyer, who sets 
up a breach of warranty as a partial 
defense, cannot, under Personal Prop. 
L. § 150 subds 1, 2, set up the breach 
as a counterclaim for judgment over 
against the seller. Regina Co. v. 
Gately Furniture Co., 154 NYS 888 
Laff 171 App. Div. 817, 157 NYS 746]. 
(3) Where the buyer has availed him- 
self of such remedies as the contract 
provided, he cannot counterclaim for 
damages for breach of warranty. 
McGraw Tire, etc., Co. v. Barton, 51 
So SDs 20m 201 EN We oS 0 orn G4) ei por 
breach of warranty of goods sold and 
delivered, the buyer, by giving evi- 
dence in the way of recoupment in 
the seller’s suit, makes his election, 
and thereafter has no other remedy. 
Impervious Products Co. v. Gray, 127 
Md. 64,96 Al. (5) Where a purchas- 
er of horses under absolute warranty 
of soundness rescinded and sued to 
recover the price paid, such suit was 
an election of remedy. Hoyer v. 
Good, 182 Iowa 148, 161 NW 691. 


67. Fuller v. Fried, 57 N. D. 824, 
224 NW 668. 


[a] Rule applied.—A buyer under 
warranty, seeking rescission, no long- 
er an existing remedy, is not pre- 
cluded from invoking existing reme- 
dies. Fuller v. Fried, 57 N. D. 824, 
224 NW 668. 


68. Enterprise Soap Works v. Say- 
ers, 51 Mo. A. 310. 


69. Huff v. Broyles, 26 Gratt. 
Va.) 2838. 


- 70. Baylis v. Weibezahl, 42 Misc. 
178, 85 NYS 3855; Goldman v. Great 
Lakes Foundry Co., 230 Mich. 524, 203 
NW 103. 


See Brush v. Smith, 111 Iowa 217, 
82 NW 467 (holding that, where one 
count of petition was on a warranty 
and another count on false and fraud- 
ulent representations made to induce 
the sale, it was not error to instruct 
that, if the jury found for plaintiff 
on one of the counts, he could not 
recover on the other, as the two caus- 
es of action grew out of the same 
transaction). 


71. Kimball, etc., Mfg. Co. v. Vro- 
man, 35 Mich. 310, 24 AmR 558. 

72. Necessity as condition to re- 
scission see supra § 260. 

Retention as evidencing acceptance 
or waiver of breach see supra § 774 
et seq. 

Return as condition of warranty see 
supra § 765 

Return as sole remedy of buyer see 
supra § 794. 
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ages,“* or by way of counterclaim or recoupment.’* 
But in order to bar a recovery of the price, the 


73. U. S.—Andrews v. Schreiber, 
93 Fed. 367. 

Ala.—Baer v. Mobile Cooperage, 
eLc., €o., 1159 Ala. 49%, 49'S" 927 --Mar= 
Shall v. Wood, 16 Ala. 806; Milton v. 
Rowland, 11 Ala. 732; Kornegay v. 
White, 10 Ala. 255; Millsap v. Wolfe, 
tf Ala. A. 599, 56S 22. 


Ark.—Plant v. Condit, 22 Ark. 454. 
Cal.—Hughes v. Bray, 60 Cal. 284. 


Ill.—Mears v. Nichols, 41 Ill. 207, 89 
AmD 381; Crabtree v. Kile, 21 Ill. 
180; Brian View Av. born Packers’ 
Supply Co., 203 Ill. A. 262; Devine v. 
Ryan, 115 111. 4.498: McMillan Vv. 
De Tamble, 93 Ill. A. 65. 


Ind.—Harrisburg Car Mfg. Co. v. 
Sloan, 120 Ind. 156, 21 NE 1088; Fer- 
guson v. Hosier, 58 Ind. 438. 

Iowa.—Steele v. Andrews, 144 Iowa 
360, 121 NW 17; Short v. Matteson, 
81 Iowa 6388, 47 NW 874; Storrs v. 
Iimerson, 72 Iowa 390, 34 NW 176. 

Ky.—J. B. Colt Co. v. Berry, 218 
Ky. 119, 290 SW 1059; Missouri Mo- 
line Plow Co. v. Render, 199 Ky. 773, 
251 YSiW O77) es AS Becker Co, tv. 
Baker, 146 Ky. 233, 142 SW 222; Har- 
rigan v. Advance Thresher Cos 81 SW 
261, 26 KyL 317; Ewing v. Hauss, 50 
SW 249, 20 KyL 1883. 


Md.—Horn v. Buck, 48 Md. 358; 
Lane v. Lantz, 27 Md. 211. 


Mass.—Hartley v. Rotman, 200 
Mass. 372, 86 NH) 903; Vincent v. Le- 
land, 100 Mass. 432. 


Minn.—Mulcahy v. Dieudonne, (103 
Minn. 352, 115 NW 636; Scott v. Ray- 
mond, 31 Minn. 437, 18 NW 274. 


Mo.—Ross v. Barker, 30 Mo. 385; 
Thompson v. Botts, 8 Mo. 710; Trav- 
ers Co. v. Goldman, (A.) 255 SW 923; 
Spivey v. Gee, (A.) 200 SW 726; An- 
trim Lumber Co. v. Daly, (A.) 190 SW 
971; Dale v. Pierson-Brewen Commn. 
Co., 160 Mo. A. 314, 142 SW 745; Mar- 
tin v. Maxwell, 18 Mo. A. 176. 


N. J.—Phillips v. Crosby, 69 N. J. 
L. 612, 55 A 814 

N. Age cusinger v. MacNaugh- 
ton, 114 N> YY. 535, 21, NE 1022, 11 
AmSR 687; Ross v. Terry, 63 N. YS 
613. mem; Parks v. Morris Ax, etc., 
Co., 54 N. Y. 586; Day v. Pool, 52 N. 
Nae 416, 11 AmR 719 {aff 63 Barb. 506]; 
Rust v. Eckler, 41 N. Y. 488; McCall 
Co. v. Hagan, 89 App. Div. 330, 85 NYS 
Too Matt 8) IN. 572) mem, ! ie SNE 
1119 mem]; Lichtenstein v. Rabolin- 
sky, 75 App. IDiVat Os Mol eN Misa iiias 
Ames v. Norwich Light Co., 22 App. 
Div. 249, 47 NYS 7438; Messenger v. 
Pratt, 3 ‘Lans. 234; Wadley v. Davis, 
63 Barb. 500; Brigg v. Hilton, 11 Daly 
330; Murray v. Smith, 4 Daly pas Ge 
Osborn v. American Ink Co., 29 Misc. 
648, 61 NYS 70; Romeo vy. ’Garafolo, 
21 Misc. 166, 47 NYS 91 [aff 25 App. 
Div: 191, 49 NYS 114]; Beeman v. 
Banta, 10 NYSt 325 [aff 118 N. Y. 538, 
23 NE 887, 16 AmSR 779]; Waring 
v. Mason, 18 Wend. 425. 


N. C.—Lewis v. Rountree, 78 N. C. 
Boon We Loriss ve Long, 1 iN.)C.. 13: 


N. D.—Halley v. Folsom, 1 N. D. 
325, 48 NW 219. 


Okl.—Iron Trades Product Co. v. 


Murray Tool, etc., Co., 104 Okl. 1038, 
230 P 708. 
Pa.—Borrekins v. Bevan, 3 Rawle 


23, 23 AmD 85; Samuel v. Delaware 
River Steel Co., 69 Pa. Super. 605 
{mod 264 Pa. 190, 107 A 700]. 


S. C.—Parker v. canes BOL. rile 
242; Ashley v. Reeves, 13 S. C. L. 482. 


Tenn.—Southern Brass, he, COVA 
Exeter Mach. Works, 109 Tenn. 67, 
70 SW 614; Garr v. Young, (Ch. A.) 
62 SW 6381. 


SALES 


Tex.—Smith v. Oldham, 26 Tex. 


533; Westinghouse Electric Mfg. Co. 


v. Troell, 30 Tex. Civ. A. 200, 70 SW 
324; Partridge v. Wooton, 63 Tex. Civ. 
A. 280, 1837 SW 412. 
Vt.—Richardson v. Grandy, 49 Vt. 
22; Houghton v. Carpenter, 40 Vt. 588. 


Wis.—Naumen v. Ullman, 102 Wis. 
92, 78 NW 159; Bonnell v. Jacobs, 36 
Wis. 59% Fisk v. Tank, 12 Wis. 276, 
78 AmD 7387; Getty v. Rountree, 2 
Pinn. 379, 54 AmD 138, 2 Chandl. 28. 

Eng.—Fieldex v. Starkin, 1 H. Bl. 
1%, 126 Reprintsty: 

74. Ala.—B. F. Roden Grocery Co. 
v. Gipson, 9 Ala, A..164, 62 S 388. . 

Ark.—Minneapolis First Nat. Bank 
v. Malvern, 171 Ark. 994, 287 SW 185; 
Johnson vy. Madison Paint Co., 170 
Ark. 1193, 281 SW 358; Williams v. 
Miller, 21 Ark. 469. 

Cal.—Western Forest Products Co. 


v. Woodhead Lumber Co., 92 Cal, A. 
194, 267 P 901. 


Ga.—Woodruff v. Graddy, 91 Ga. 
333, 17 SE 264, 44 AmSR 33. 
Ill.—Uniderwood v. Wolf, 131 Ill. 


425, 23 NE 598, 19 AmSR 40 [aff 31 
PUA 6oiale Aultman v. Johnson, 45 
Ill, A. 313; Cook v. Tavener, 41 Ill. 
a Oca Brown v. Reinholdt, 41 Ill. 


Ind.—Hillenbrand v. Stockman, 123 
Ind. 598, 24 NE 370; J. FY Darmody 
Co. v. Moss, 86 Ind. A. 426, 158 NE 
489; J. P. Smith Shoe Co. v. Curme- 
Feltman Shoe Co., 71 Ind. A. 401, 118 
NE 360; Zimmerman y. Druecker, 15 
Ind. A. 512, 44 NE 557. 


Ky.—Nichols, ete., Co. v. Dudderar, 
184 Ky. 689, 212 SW 923; Harrigan v. 
Advance Thresher Co., 81 SW 261, 26 
KyL 317; South Bend Pulley Co. v. 
W. E. Caldwell Co., 54 SW 12, 21 KyL 
1084, 55 SW 208, 21 KyL 1363; Ber- 
nard Leas Mfg. Co. v. Waller, 36 SW 
531, 18 KyL 346. 


Mich.—Cook v. 
475, 125 NW 411; 
Mich. 179. 


Minn.—Scott v. Raymond, 31 Minn. 
437, 18 NW 274, 


Miss.—Ferguson v. Oliver, 16 Miss. 
332. 

Mo.—Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Callaway v: Collier, (A.) 
246 SW 966; Phcenix Cotton Oil Co. 
v. Morrow-Stout Wholesale Grocer 
Co., (A.) 286 SW 415; New Birdsall 
Co. v. Keys, 99 Mo, A. 458, 74 SW 12; 
Miles v. Withers, 76 Mo. A. 87; Key- 
stone Impl. Co. v. Leonard, 40 Mo. A. 
477. 


N. Y.—Marshuetz v. McGreevy, 23 
Hun 408; Buhrman v. Baylis, 14 Hun 
608; Nichols v. Townsend, 7 Hun 875; 
Marcus v. Thornton, 44 N. Y. Super. 
411; Murray v. Smith, 4 Daly 277; 
Warren v. Van Pelt, 4 E. D. Smith 
202. 


Darling, 160 Mich. 
Hull v. Belknap, 37 


N. D.—Minnesota Thresher Mfg. 
Co. vy. (Hanson, 3. N: DF 81, 64 NW; 
OL tt 


Oh.—Dayton vy. Hooglund, 39 Oh. 
St. 671. 


Pa.—Steigleman v. Jeffries, 1 Serg. 
& R. 477, 7 AmD 626. 


Ss. C.—Trimmier v. Thomson, 10 S. 
Pinte Parker v. Pringle, 33 S. C. L. 
42. 


Tex.—Brantley v. Thomas, 22 Tex. 
270, 73 AmD 264; Palmer v. Wilks, 17 
Tex. 105; Houchins v. Williams, (Civ. 
A.) 25 SW 730. 


Vt.—Best v. Flint, 58 Vt. 543, 5 A 
192, 56 AmR 570. 


Wash.—Maltbie v. Gadd, 101 Wash. 
483 lite  ODds 
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goods must have been returned or tendered, unless 
they are worthless for any purpose,’® or the case 


W. Va.—Dexter v. Co-operative Fuel 
Co., 90 W. Va. 465, 111 SE 153; Wil- 
son v. Wiggin, 73 W. Va. 560, 81 SE 
842. 


Wis.—Optenberg v. Skelton, 109 
Wis. 241, 85 NW 356; Buffalo Barb 
Wire Co. v. Phillips, 67 Wis. 129, 30 
NW 295; Churchill v. Price, 44 Wis. 
540; Merrill v. Nightingale, 39 Wis. 
247; Getty v. Rountree, 2 Pinn. 379, 
54 AmD 138, 2 Chandl. 28. 


{a] Warranty that goods shall be 
satisfactory.— Where the warranty is 
that the goods shall be satisfactory 
to the buyer, he cannot if he retains 
the goods recoup damages in an ac- 
tion for the price. Campbell Print- 
ing-Press Co. v. Thorp, 36 Fed. 414, 1 
LRA 645. 


[b] Estoppel.—A seller, who 
waived acceptance on ‘delivery to the 
buyer who resold for use in a foreign 
country, to one who postponed inspec- 
tion until arrival of the goods in the 
foreign country, and who required an 
actual installation of the goods in the 
foreign country before admitting that 
a proper inspection was possible, was 
estopped from insisting on a tender 
back of the goods, on the buyer de- 
manding damages for breach of im- 
plied warranty. Laing v. Pelton Wa- 
vcr Wheel Co., 195 .N. Y. 550, 88 NE 
1123. 


75. U.S.—Cincinnati Siemens-Lun- 
gren Gas ruin. Co. v. Western Sie- 
mens-Lungren Co., 152 U. S. 200, 14 
SCUpOZeacisou dus ed. 411; Campbell 
Printing-Press Co. vy. Thorp, 36 Fed. 
414, 1 LRA 645. 


Ala.—Curb v. Stewart, 210 Ala. 341, 
98 S 24; Hastern Granite Roofing Co. 
v. Chapman, 140 Ala. 440, 37 Ss 199, 
103 AmSR 58; Young y. Arntz, 86 Ala. 
116, 5 S 253; Jemison v. Woodruff, 34 
Ala. 143; Davis v. Dickey, 23 Ala. 848; 
pagers v. Whitaker, 3 Stew. & P: 


Fla.—American Mfg. Co. v. McLeod, 
78 Fla. 162, 82 S 802 


Ill.—Aultman v. Torn sen 45) Tee 
aa Brown v. Reinholdt, 41 Ill. A. 


Ind.—Fleetwood v. Dorsey Mach. 
Co., 95 Ind. 491; Lafayette Agricul- 
tural Works v. Phillips, 47 Ind. 259; 
Dill v. O’Ferrell, 45 Ind. 268; Mulli- 
kin v. Latchem, 7 Blackf. 136; Barry 
Saw, etc., Co. Vv. Campbell, 13 Ind. A. 
455, 41 NE 955. 


Iowa.—Massillon Engine, etc., Co. v 
Schirrer, 93 NW 599. 


Kan.—Aultman vy. Mickey, 41 Kan. 
848, 21 P 254. 


Ky.—Barnard v. Napier, 167 Ky. 
824, 181 SW 624; McCormick Harvest- 
ing Mach. Co. v. Arnold, 116 Ky. 508, 
76 SW 323, 25 KyL 663; Miller v. 
Gaither, 3 Bush 152; Bernard Leas 
yi Co. v. Waller, 36. SW 531, 17 KyL 


La.—White-Blakeslee Mfg. Co. v. 
Heinick, 6 La. A. (Orleans) 353. 


Mo.—Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Ferguson y. Huston, 6 
Mo. 407; Durfee v. Crabtree, (A.) 276 
SW 1035; Crouch v. Morgan, 135 
Mo. A. 611, 116 SW 475; Schoenberg 
v. Loker, 88 Mo. A. 387; MceCorinick 
Harvesting Mach. Co. v. Brady, 67 
Mo. A. 292; Keystone Impl. Co. v. 
Leonard, 40 Mo. A. 477. 


Mont.—St. Paul Machinery Mfg. Co. 
v. Bruce,)(54- Mont. 549, 172 | P'. 330; 
Best Mfg. Co. v. Hutter, 49 Mont. 78, 
141 P 653, 659. 


rian H.—Shepherd v. Temple, 3 N. H. 


N. Y.—Nash v. Weidenfeld, 41 App. 
Div. 511, 58 NYS 609 [aff 166 N. Y. 
612 mem, 59 NE 1127 mem]; Bloom 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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must be one where the use of the property in testing 
its qualities destroys it or renders it impossible to re- 
turn it to the seller,’® as it is not sufficient that they 
are worthless for the particular purpose for which 
An offer to return is excused where 
from the facts and cireumstances it appears that it 
Where there has been 
no delivery to the buyer, no duty to return arises as 
a condition to the buyer’s action for damages.?® 
Under the Uniform Sales Act,’° providing that on 
breach of warranty the buyer may return the goods 
and the seller shall be liable to return the amount 
paid, concurrently with the return of the goods, the 
buyer may demand payment of money advanced as 
a condition upon which he would return the goods.8! 


Where under a contract of conditional sale title 


they were sold.*7 


would be refused if made.*§ 


v. Reisman, 76 Misc. 524,135 NYS 547; 
Gordon Dryer Co. v. Staier Chemical 
Co., 191 NYS 201; Grabe Automatic 
Washer Co. v. Thorn, 173 NYS 479; 
Schoenberg v. Thorner, 140 NYS 1028; 
Ginsberg v. Lawrence, 121 NYS 337; 
Cluster Gaslight Co. v. Baker, 90 NYS 
1034; Boorman y. Jenkins, 12 Wend. 
566, 27 AmD 158: 


Oh.—Crooks vy. Eldridge, ete., Co., 
64 Oh. St. 195, 60 NE 203. 


S. D.—Western Twine Co. v. Wright, 


11 S. D. 521, 78 NW 942, 44 LRA 438. / 


Tenn.—Franklin v. HEzell, 1 Sneed 


a'r. 


Tex.—Bolt v. State Savings Bank, 
(Civ. A.) 179 SW 1119; Partridge v. 
Wooton, 63 Tex. Civ. A. 280, 137 SW 
412; Ash v. Beck, (Civ. A.) 68 SW 
53; Seley v. Parker, (Civ. A.) 45 SW 
1026; ‘Hayden v. Houghton, (Civ. A.) 
24 SW 803. 


Wash.—Perine Mach. Co. v. Buck, 
90 Wash. 344, 156 P 20. 


Wis.—Peerless. Reaper Co. v. Con- 
way, 79 Wis. 622, 48 NW 854; Cron- 
inger v. Paige, 48 Wis. 229, 4 NW 
106; Warder v. Fisher, 48 Wis. 338, 
4 NW 470. ‘ 

Eng.—Curtis v. Hannay, 3 Esp. 82, 
170 Reprint 546; Lewis'v. Cosgrave, 
2 Taunt. 2, 127 Reprint 974. 

Boe Near ue v. Wales, 15 OntWN 

[a] Waiver.—Where it was spe- 
cially agreed that if paint sold was 
not as guaranteed it should cost buy- 
er nothing, any duty to return or of- 
fer to return the paint on breach of 
such guaranty was waived. Curb v. 
Stewart, 210 Ala. 341, 98 S 24. 


76. Curb v. Stewart, 210 Ala. 341, 
98 S 24; Eastern Granite Roofing Co. 
v. Chapman, 140 Ala. 440, 37 S 199, 
103 AmSR 58; Young v. Arntze, 86 
Ala. 116, 5 S 253. 

[a] Fixtures.—Where mantels 
purchased for certain rooms have im- 
perfections amounting to a breach of 
warranty, the purchaser is not re- 
quired to take the mantels out and 
return them, but the seller, if he 
abandons the attempt to fulfil his con- 
tract, and wishes to recover the man- 
tels, must remove them, and restore 
the rooms where placed to their origi- 


nal condition. International Tile, 
etc., Co. v. Ahlers, 18 NYS 883. 
77, Crenshaw v. Looker, 185 Mo. 


375, 84 SW 885; McCormick Harvest- 
ing Mach. Co. v. Brady, 67 Mo. A. 292; 


Keystone Impl. Co. v. Leonard, 40 Mo. 
A. 477, 


78, Hart Cotton ~ Mach: (Cor vy. 


“Swepston, 136 Ark. 40, 206 SW 62. 


79. Buckley v. Advance-Rumely 


‘Thresher Co., 106 Nebr. 214, 183 NW 
105. 


{a] Illustration.—When a 


ma- 


chine does not fulfill the vendor’s 


LALES 


for breach.*4 


warranty, and, over vendee’s protest, 
is left by the agent with the vendee’s 
prospective purchaser,’ Such action on 
the agent’s part does not constitute 
a delivery, and hence the vendee is 
not obliged to return the machine in 
order that he may sue for damages. 
Buckley v. Advance-Rumely Thresher 
Co., 106 Nebr. 214, 183 NW 105. 


80. Uniform Sales Act § 69. 


te Levy v. Chonavitz, 163 NYS 
05. 


82. Fairbanks Vv. Snook-Veith 
Lumber Co., 26 OhCirCtNS 449. 


[a] A provision in a contract for 
the sale of a cash register by which 
title was retained by the seller and 
which required buyer to pay expenses 
of transportation for repairs does not 
require the buyer to return register 
to the seller in case it failed in the 
purpose for which it was sold, where 
the defects were inherent. National 
Cash Register'Co. v. Wall, 58:Mont. 
60,190 P 135. 


[b] Where the goods were seized 
by the seller, a tender by answer was 
sufficient to defend against further 
payments and claim recovery of pay- 
ments made. Holcomb, etc., Mfg. Co. 
v. Theodora, 1 La. A. 445. 


83. See supra §§ 755 et seq. 

84. See supra § 803. 

85. [a] Defenses held valid.—(1) 
That the buyer himself has failed to 


comply with the terms of the con- 
tract. McNeal-Edwards Co. v. Frank 
i, “Younes Co., s55 (C20) = 82195- 2C2)) 
That the fault was, entirely due to 
the buyer. Wolverine Glass Co. v. 
Miller, 279 Pa. 138, 123 A 672. (3) 
That the seller could not, by reason 
of the dangerous condition of the buy- 
er’s premises, properly test machin- 
ery and install it in compliance with 
his warranty. Savery Hotel Co. v. 
Under-Feed Stoker Co., 178 Fed. 806, 
102 CCA 254. 


86. [a] Defenses held invalid.— 
It is no defense that: (1) Breach 
was accidental. Merit Mach. Mfg. 
Corp. v. De Vinne-Hallenbeck Co., 227 
App. Div. 296, 287 NYS 472. (2) The 
buyer attempted to prevent the trans- 
fer of a note given for the price. 
Doyle v. Parish, 110 Mo. A. 470, 
SW 646. (3) The buyer’s building 
was of inferior material and cheaply 
constructed, in an action for failure 
to install plumbing of the quality 
contracted for. Means v. Subers, 115 
Ga. 371, 41 SE 633. (4) That the buy- 
er failed properly to care for the 
goods on receiving them, when they 
were not of proper quality when ship- 
ped by the seller. Omaha Beverage 
Co. v. Temp Brew Co., 185 Iowa 1189, 


Til. ANIW TOA. (5) The buyer knew 
of or suspected some defect. Hull 
v. Dannen; 175 Iowa 718, 157 NW 


188. (6) The buyer made alterations 
in the goods, when made at the Sell- 
er’s instigation. J. L. Latture Equip- 
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remains in the seller and he has a right to retake pos- 
session at any time on a default in payment, the 
buyer need not tender the goods back at the end of 
a period fixed for trial in order that he may defend 
against an action for the price.®? 


[§ 804] f. Defenses.* 
have already been considered under the general treat- 
ment of conditions and limitations in warranties*® 
and conditions precedent to actions or counterclaims 
In the notes below will be found other 
illustrations of defenses held valid®® and invalhd.*® 
The fact that the seller has made a previous settle- 
ment in an attempt to remedy defects is no defense 
to a counterclaim for damages subsequently arising 
by reason of the breach.®7 
by subvendees at the instance of the seller is no de- 


Many matters of defense 


A written order signed 


ment Co. v. Gruendler Patent Crusher, 
ete. Col ~cOr.)) 299) OG ie Cee re 
buyer offered to return the goods, 
Which offer was not accepted. Dia- 
mond City Beef Packing, etc., Co. v. 
Murdoch-James Co., 270 Pa. 455, 113 
. (8) The buyer sustained no 
Attalla Oil, ete., Co. v. God- 
dard, 207 Ala. 287, 92 S 794. (9) The 
buyer was a wrongdoer in selling the 
unwholesome goods to his customers. 
Meyer Furnace, etc., Co. v. Greenwell, 
(Mo. A.) 297 SW 197; Eversole v. 
Hanna, 184 Mo. A. 445, 171 SW 25. 
(10) Delivery of the goods was en- 
joined by holders of superior rights. 
Spielberg v. Harris, (Wis.) 232 NW 
547. (11) That horse sold to defend- 
ant with a warranty as to age and 
soundness, which died after defend- 
ant had it in his possession for about 
two months was not returned. Win- 
terburn v. Boon, 6 Sask. L. 177, 10 
DomLR 621, 23 WestLR 556. (12) 
The buyer did not take steps he might 
have taken to prevent loss from the 
defect where the breach actually ex- 
isted at the time of the sale. Welch 
v. Brooks; 44/S.;C. Tns¥28.), -@¢3) ) The 
goods were destroyed by accident aft- 
er commencement of the action. Heil- 
man v. Pruyn, 122 Mich. 301, 81 NW 
97, 80 AmSR 570. (14) The seller 
did not charge the buyer for the de- 
fective goods. Rapides Grocery Co. 
v.. Clopton, (Lay A.) 125 (18532520 sab) 
The seller did not know the condi- 
tion of the goods. Foster v. Smith, 
184 Ill. A. 255. (16) The seller of- 
fered to return the price, and the buy- 
er refused to accept the proposal. / 
Thompson v. O. A. Crenshaw Grain 
Co.,.118 Ark. 169, 167 SW 699; Riley 
Vv. Hicks, 81 Ga 265, °7S Eh Ev see Gli. 
The seller, purchased the goods from 
a reputable manufacturer. Ireland 
v. Louis K. Liggett Co., 243 Mass. 
243, 137 NE 371. (18) The seller 
Suggested a means of retaining the 
property and offered to pay attorney’s 
fees for presenting a defense, where 
the means suggested were ineffectual 
and the defense worthless. Baker v. 
Hooks, 6 Ga. A. 121, 64 SE 573. (19) 
Some of the several buyers fraudu- 
lently induced the others to join in 
the purchase. Denver Horse Import- 
ing Co. v. Schafer, 58 Colo. 376, 147 
P 367. (20) Young foxes which did 
not pass inspection as warranted, 
might do so in another year. Glaser 
vu Haskin: 127) .Or..5238,) 2%2n be Soe: 
(21) The value of the goods sold ex- 
ceeded the contract price. Coble v. 
Potter, 155 App. Div. 716, 140 NYS 
855. (22) The seller cannot defend 
on the ground that by the terms of 
his contract he had an option to re- 
place the goods, where he never at- 
tempted to exercise such option but 
on the contrary insists the goods are 
not defective. Peerless Motor Co. vy. 
Linn, 165 Mich. 445, 131 NW 181. 


87. Erie City Iron Works 
Tatum, 1 Cal. A. 286, 82 P 92. 


Vv. 


*By JOSEPH W. ROUSE (§§ 804-832). 
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fense to an action for breach of an oral warranty 
between the seller and plaintiff who sold to the sub- 
vendees.58 Where on the advice of the seller the 
purchaser settles a claim of title set up by a third 
person, the seller is estopped to deny the purchaser’s 
right to recover the amount paid in settlement of 
the claim.®® 


Counterclaim or set off by seller. Where there has 
been a breach of warranty, the seller cannot counter- 
claim for the balance of the purchase price in an ac- 
tion by the buyer for damages for the breach.°° If 
the seller received goods as part of the purchase 
price, damages for defects therein cannot be set off 
unless there was a warranty against such defects.?? 


[§ 805] g. Time To Sue, and Limitations. An ac- 
tion for breach of warranty may in the absence of 
contractual or statutory provision to the contrary be 
maintained immediately upon the breach.®* The gen- 
eral rules governing the limitation of actions for 
breach of warranty are treated elsewhere in this 
work.®? A statute governing the period within which 
actions for fraud must be brought does not apply to 
an action for breach of warranty.®°* While parties 
may, by stipulation in the contract, shorten the pe- 
riod of limitations,®° a clause providing a period be- 
yond which the seller is not bound by his warranty is 


88. International Harvester Co. ‘v. 98. 
Lawyer, 56 Okl. 207, 155 P 617. SS. 


89. National Metal Edge Box Co. 99. 


SALES 


Elliott v. Puget Sound, etce., 
Co., 22 Wash. 220, 60 P 410. 


Stoddard v. Gage, 41 Me. 287. 


[§§ 804-807 


not such a stipulation.°® The right to defend for 
breach of warranty is not prejudiced by delay but 
may be exercised at any time when the seller brings 
action for the price,®’ and it does not affect the buy- 
er’s right to recover on a counterclaim that he has 
not asserted it until after making payments on ac- 
count.?® 

[§ 806] h. Parties. Where the transfer is made 
by several distinct bills of sale executed by the sev- 
eral owners of. their respective interests, actions for 
breach of warranty should be brought on the several 
covenants of warranty and not against the sellers 
jointly.°® <A surety of the buyer is not a necessary 
party to a cross petition for breach of warranty.* 
Notice to the seller to defend the title to the goods 
under his warranty makes him privy to the record to 
the extent to which his rights are adjudged.” Use by 
the seller of a manufacturer’s contract containing 
warranties does not make the manufacturer a proper 
party defendant.* 

[§ 807] i. Pleading—(1) Allegations of Breach 
as Cause of Action—(a) In General. When the 
buyer of goods sold under warranty brings an action 
for damages for the breach of the warranty,* the 
general rules of pleading® govern the form and suffi- 
ciency of his declaration, petition, or complaint.°® 
241 NYS 233. (5) For breach of war- 


ranty of title (Mauldin y. Milford, 
127 S. C. 508, 121 SE 547) (6) on ei- 


x - ; . ther express or implied warranty of 
. , , making molasses (Harle v. Boyer, 

90. Carpenter v. Chapman, 139] 497, 1 LRANS 142. 172 Ark. 534, 289 SW 490). Cl) tA 
NYS 849. 2. Davis v. Wilbourne, 19 S. C. L.| complaint which alleges a contract, 
[a] Nature of claim.—In an ac-| 27, 26 AmD 154, warranty, breach thereof, and dam- 


tion for damages for breach of war- 
ranty, defendant cannot, aS a coun- 
terclaim, recover either the contract 
price, where the breach consisted in 
defendant’s failure to deliver the ar- 
ticle which he agreed to deliver, or 
the value of the article, where the 
value is not proved. Riss v. Mess- 6. 
more, 58 N. Y. Super. 23, 9 NYS 320 [a] 


supra § 796, 


3. Rittenhouse-Winterson 
Co. v. Kissner, 129 Md. 102, 98 A 361. 


4. Right to maintain action see 


5. See Pleading §§ 132-196. 
See cases infra this section. 


Declaration, petition, or com- 
state cause of action. 


ages is sufficient. Williams v. John 
L. Roper Lumber Co., 167 Fed. 84, 
92 CCA 536; Thomson y. Colorado 
Portland Cement Co., 64 Colo. 156, 
170 P 949; Hardwick v. Wilson, 40 
Ind. 321; Morris v. Trinkle, (Ind. A.) 
170 NE 101 [superseding op (A.) 168 
NE 706]; Hitz v. Warner, 47 Ind. A. 
612, 93 NE 1005; Groenland v. Phe- 


Auto 


{aff 130 N. Y. 681 mem, 29 NE 1034 
mem]. 


91. Fondren v. 
324. 


92. J. R. Raible Co.’v. City Bank, 
ete., Co., 22 Ala. A. 68, 112 S 543. 


93. See Limitations of Actions §§ 
186-188. 


94. , Murphy v. Stelling, 8 Cal. A. 
102,97 P 672. 


95. See Limitations of Actions § 


Durfee, 39 Miss. 


96. Clark v. Lund, 55 Utah 284, 
184 P 821. 


[a] Illustration.—A clause in a 
contract, in which a seller warranted 
a stallion to be serviceably sound, 
“this contract expires, and the sell- 
er is hereby released from any fur- 
ther obligations to the purchasers 
after April 1, 1915,” has the effect of 
releasing the seller from any duties 
or defaults occurring after April 1, 
1915, but did not prevent the pur- 
chasers from suing for defaults oc- 
curring prior to such date. Clark v. 
Lund, 55 Utah 284, 184 P 821. 


97. Ohio Thresher, etc., Co. v. 
Hensel, 9 Ind. A. 328, 36 NE 716. 


[a] Limitation in  contract.—A 
stipulation in a contract of sale that 
no action for breach of warranty nor 
elaim for recoupment of damages 
should be made after the year of the 
sale cannot deprive the buyer of his 
defense on the warranty in an action 
‘on the purchase-price notes. Ohio 
Thresher, etc., Co. v. Hensel, 9 Ind. 
A. 328, 36 NE 716. 


plaint held to 
—(1) As against general demurrer. 
Burge v. Albany Nurseries, 176 Cal. 
313, 168 P 343; Lichtenthaler v. Sam- 
son Iron-.Works, 32 Cal. A. 220, 162 
P 441; Phillips v. Crosby, 69 N. J. L. 
612, 55 A 814 (where a declaration 
alleged a breach of a warranty in 
a sale of oil stock, consisting of false 
representations as to the land of the 
company, number of wells in active 
operation, and dividends that were 
being paid, and further averred that 
defendant represented himself to be 
a director, and familiar with the af- 
fairs of. the company, and that plain- 
tiff purchased the stock relying upon 
such representations, which were 
wholly false, and that the stock was 
wholly without value, and the con- 
sideration paid therefor was wholly 


lost to plaintiff, while it did not dis-, 


close facts sufficient to sustain a 
cause of action for deceit or for the 
recovery of money had and received, 
it was held to be sufficient as a com- 
plaint in an action to recover dam- 
ages for breach of warranty); Hume 
v. Sherman Oil, ete., Co., 27 Tex. Civ. 
A. 366, 65 SW 390. (2) As against an 
objection that it did not proceed on 
the theory of breach of warranty. 
Larrowe Milling Co. v. Lyons Beet 
Sugar Refining Co., 137 App. Div. 
732, 122 NYS 567. (3) As against an 
objection that it fails to aver the 
time when the machine failed to per- 
form. Pendergrass v. Fairchild, 106 
Or. 537, 212 P 968. (4) For breach 
of implied warranty. Sudduth  v. 
Holloway, #12 Ala. 24, 101 S733; 
Foley v. J.iggett, ete., Tobacco Co., 


nix Sprinkler, etc., Co., 240 Mich. 621, 
216 NW 431; Jordan v. Van Duzee, 
13:9 gNbinn. 03951 6.5) INIWee8 Tan ees 
1918B 1136; Sorenson v. Keesey Ho- 
siery ‘Co., 244 N. ¥. 73; 154. NEe=S8265 
Haebler v. Bernharth, 115 N. Y. 459, 
22 NE 167; Mullerleile v. Brandt, 64 
Wash. 280, 116 P 868. 


[b] Declaration, petition, or com- 
plaint held insufficient to state cause 
of action.—A petition in an action 
for breach of warranty in the sale 
of a pair of shoes is insufficient, 
where the alleged defect was appar- 
ent to the buyer and the _ seller’s 
knowledge of the hidden defect and 
fraudulent concealment thereof was 
not alleged. Silk v. Crosset Shoe 
Shop, 6 La. A. 42. 

[ce] Immaterial facts.—In an ac- 
tion for a breach of warranty on a 
sale of personal property, sold un- 
der a penalty in case of unsoundness, 
it is not necessary to set forth ‘the 
agreement respecting the penalty, as 
it could not be enforced, and is there- 
fore immaterial. Howard v. Chiles, 
8 B. Mon. (Ky.) 377 


[d] Allegations as to similar con- 
tracts.—In an action for breach of 
warranty, held that exception should 
have been, sustained to allegations of 
the petition concerning a _ similar 
contract between defendant and a 
third party, where it is not alleged 
that both transactions were included 
in the same contract and warranty. 
Texas-Kalamazoo Silo Co. v, Alley, 
(Tex. Civ. A.) 180 SW 621. 


[e] Ground of action.—A buyer 
cannot recover for defects in the ar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Essential facts which could have been alleged will 
Plaintiff must allege a 
substantial compliance with the contract on his part® 
or such facts as may sufficiently constitute a waiver 
A complaint alleging 
performance by the buyer is sufficient without an 
In an action ex 
delicto the warranty must be alleged as the basis of 
the duty violated by the act complained of.1! Where 
the buyer seeks to recover for breach of implied war- 
ranty of fitness for a particular purpose, the com- 
plaint should state the seller’s knowledge of the pur- 
pose when the contract was made.?? 
need not allege freedom of plaintiff from contribu- 
goods.+3 
seription of the property that is the subject matter 
of the sale and warranty is not necessary.!4 

The complaint is not demurra- 
ble for misjoinder of causes of action where it con- 
tains two counts, one for damages to property by 
reason of the breach, and one for personal injuries 


not be presumed to exist.” 


or excuse for nonecompliance.® 


express allegation of payment.?? 


tory negligence in accepting 


Joinder of counts. 


While it is 


ticle purchased, on the strength of a 
subsequent agreement, where his 
complaint does not show that his ac- 
tion was based on such agreement. 
F. C. Austin Mfg. Co. v. Clendenning, 
21 Ind. A. 459, 52 NE 708. 

[f] Amendment.—Where plaintiff 
does not allege the exact ground of 
action, whether misrepresentation 
and deceit or breach of contract or 
both, but does bring out all the facts 
basing his action, thus sufficiently 
informing defendant what the real 
complaint is, a proper amendment 
may be considered as having been 
made during the trial to allege a 
breach of warranty so that a more 
satisfactory ground of action may be 
laid. Carstadt Dev. Co. v. Alberta 
Pacifie El. Co., 4 Alta. L: 366, 7 Dom 
LR 200, 21 WestLR 433, 2 WestWkly 
404. 

{g] Complaint construed.—(1) A 
statement of claim setting up a sale 
of a refrigerating plant and warran- 
ty, a breach, .damages by reason 
thereof, and payment of part of the 
purchase price is based upon breach 
of warranty, and not upon rescission 
of contract..--Brian. v. Hy) Ai Born 
Packers’ Supply Co., 203 Ill. A. 262. 
(2) Where a complaint in an action 
for breach of warranty alleged facts 
showing an actual taking by the buy- 
er with an intention of keeping the 
same, it showed acceptance, although 
containing an allegation of nonac- 
ceptance. Skoog v. Mayer Bros. Co., 
122 Minn. 209, 142 NW 193. 


7. Gray v. Gurney Seed, etc., Co., 
(S. D.) 231 NW 940. 

[a] Thus, in an action for breach 
of a seed warranty, the court could 
notspresume that corn was planted on 
plaintiff's farm and in the usual sea- 
son for planting, where plaintiff 
failed to allege such facts. Gray v. 
es Seed, etc., Co., (S. D.) 231 NW 

[b] Nature of action.—An action 
on a contract of sale need not be des- 
ignated in specific terms “an action 
for breach of warranty” to enable 
plaintiff to recover damages arising 
from a failure to furnish an article 
of the character provided for by the 
contract. Russell v. Corning Mfg. 
Co., 49 App. Div. 610, 68 NYS 640. 

8. Denver Horse Importing Co. v. 
Schafer, 58 Colo. 376, 147 P 367. 

9. Denver Horse Importing Co. v. 
Schafer, supra. 

10. Kirkpatrick v. 
Cal. A. 444, 255 P 771. 

[a] Allegation of payment held 
sufficient—Where a complaint al- 


for the same reason.15 


Fairbanks, 82 


SALES 


adi alte 
pleading over. 


eral. 


The petition 
plied.?# 
A specific de- 


improper to join 


leges that “the plaintiffs purchased 
of the defendant” a horse “for the 
sum of $1,600,’ the complaint is not 
open to demurrer on the ground that 
the allegation is not equivalent to al- 
leging that plaintiffs paid one thou- 
sand six hundred dollars for the 
horse. Olson v. Hurd, 20 Ida. 47, 116 
P 358. 

1l. Bishop v. Wheeling Mold, 
etc., Co., 82 W. Va. 687, 96 SE 1020. 


12. McKinney vy. Baker, 212 Ala. 
490, 103 S 467. 


13. Roenfeld v. Poston, 186 Iowa 
1:69), ANA IN Wis Oe 

14. Warfield v. Curd, 5 Dana 
(Ky.) 318; Price v. Barr, Litt. Sel. 
Cas. (Ky.) 216. 

15. Mullerleile We Brandt, 64 
Wash. 280, 116 P 868. 

16. McGowan v. Egger, 205 Mo. 
A. 661, 226 SW 964. 

17. McGowan v. Egger, supra. 

18. See supra § 757 et seq. 

19. Sorensen v. S. A. Companhia, 
ete., 180 NYS 201. 

[a] Allegation of notice held suf- 


ficient.—An allegation that defend- 
ant was duly informed of the deci- 
sion of the firm specified as to the 
quality of the coffee was a sufficient 
allegation that notice was given to 
the seller of his breach of warranty 
as to the quality of the coffee, the 
contract of sale specifying that, if 
the buyer claimed the coffee was not 
of represented quality, the question 
should be decided by a designated 


firm. Sorensen v. S. A. Companhia, 
ete.,.180 NYS 201. 
20. Alberti v. Jubb, 203 Cal. 325, 


267 P 1085. 


21. Denver Horse Importing Co. v. 
Schafer, 58 Colo. 376, 147 P 367. 


[a] Rule applied.—In assumpsit 
a count in which it did not appear 
from the averments whether plain- 
tiff relied on a warranty of a buggy 
and breach, or on a contract to give 
a warranty and breach, is bad on de- 
murrer. Spalding Mfg. Co. v. Lar- 
ren, 16 Ala. A. 359, 77 S 971. 


[b] Allegations held sufficient to 
show: (1) Implied warranty of fit- 
ness. Cleveland Linseed Oil Co. v. 


Buchanan, 120 Fed. 906, 57 CCA 498; 
Fitzmaurice v. Puterbaugh, 17 Ind. 
A. 318, 45 NE 524; Kitowski v. 
Thompson Yards, 150 Minn. 436, 185 
NW 504; Jones, etce., Steel Co. v. 
Wood, 249 Pa. 423, 94 A 1067. (2) 
Warranty of quality. Levine vy, 
Hochman, 217 Mo. A. 76, 273 SW 204. 
(3) Suit based on an express, and 
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a count on an implied warranty with one for fraud 
and deceit,'® such defect is-waived by defendant 


Notice of the breach, where notice is necessary,!® 
must be alleged to have been given.!® 


Amendment of a complaint so as to include a cause 
for rescission has been held proper.?° 


[§ 808] (b) Existence of Warranty—aa. In Gen- 
The declaration, petition, or complaint must 
allege a warranty”? positively and not by way of re- 
cital,?? but it is sufficient to allege the warranty gen- 
erally, without stating whether it is express or im- 
In assumpsit for breach of warranty the 
buyer must declare specially on the contract.** 
Where plaintiff relies on a general or statutory war- 
ranty, the complaint must set out the terms of the 
warranty and facts from which damages for its 
breach are to be inferred with reasonable certainty.”°® 
In charging an express warranty there must be an 
allegation of direct affirmation or promise,?° and 
while it is unnecessary to use the word “warrant,”?* 


not on an implied, warranty. Small 
v. Tidwell, 142 Ga. 496, 83 SEH 126 
(mule warranted to be, and to always 
have been, and to continue, healthy 
if given proper care). (4) That de- 
fendant guaranteed that certain hogs 
which he _ sold to plaintiff were 
healthy and in good condition, well 
knowing that they were sick. Narr 
v. Norman, 113 Mo. A. 533, 88 SW 122. 


[ec] Allegations held insuificient 
to show implied warranty of title 
in sale by chattel mortgagee. Phil- 
lips v. Soper, 119 Kan. 389, 239 P° 968 
(where buyer of stolen automobile, 
which had been turned over to de- 
fendant on mortgage given by thief, 
sued chattel mortgagee after car was 
reclaimed by real owner, for breach 
of warranty of title, overruling gen- 
eral demurrer to petition on ground 
that one selling property under chat- 
tel mortgage does not impliedly war- 
rant title, held not reversible error). 


[d] Alternative allegation.—An 
allegation that defendants expressly 
impliedly warranted that a 
quantity of Paris green sold to plain- 
tiff would kill potato bugs was bad 
for ambiguity and uncertainty. 
Rent v. Halliday, .23° Rif. 2825) 49.9 
700. 


[e] Complaint not uncertain or 
ambiguous as not showing from 
which defendant the goods 
bought nor which defendant 
ranted them. Murphy v. Stelling, 8 
CalrieAry O02 aon mie) Oia 


22. Wolf v. Spence, 39 W. Va. 491, 
20 SE 610. 


23. Lone Ve J. K. Armsby Congas 
Mo. A. 25 


24. Ene v. Gillmore, 54 Ill. 147. 


[a] Action of general indebitatus 
assumpsit, containing only the com- 
mon counts, is an improper action to 
try a warranty. Russell v. Gillmore, 
54 Ill. 147; Power v. Welly, Cowp. 
818, 98 Reprint 1379. 


[b] Counts for money due and for 
money received by defendant to 
plaintiff's use are wholly inadequate 
as bases for recovery of damages 
for breach of warranty. Columbia 
Motors Co. v. Williams, 209 Ala. 640, 
96 S 900. 


25. Bailey Trading Co. 
72 Cal. A. 339, 237 P 408. 


26. Zimmerman =v. 
Minn. 367, 10 NW 139. 


v. Levy, 


Morrow, 28 


27. Hughes v. Funston, 23 Iowa 
257; Wiggins v. Landis, 188 INS Gs 
316, 124 SE 621. 

[a] “Represented” is sufficient 


where the complaint otherwise suffi- 
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an allegation that the seller represented certain facts 
to be true is not of itself an allegation of warranty.?® 
The complaint should plead the warranty so as to 
make it appear that it entered into and became a part 
of the sale,?® and it should appear that it was made 


at the time of the sale.2° A decl 
plaint which merely alleges what 


imply does not show an express warranty.*+ 
the facts pleaded show an express warranty, the 
‘Smphed” in the contract will be 
An allegation insufficient 
as an allegation of an express warranty may be held 


use of the word 
treated as surplusage.®? 


after verdict a sufficient allegation 
ranty.°° 


[§ 809] bb. Consideration. Whil 


tion should be alleged,?* and the entire considera- 
tion should be set out,?® it is generally sufficient if 
it is alleged in general terms,?® and it is not necessa- 
ry to state the amount actually paid, 


Morris 
Sealy Acro los 
Bergeler V. Michael, 84 


ciently alleges a warranty. 
v. Fiat Motor Sales Co., 
162 P. 663; 
Wis. 627, 54 NW 995. 

28. Bedell v. Stevens, 28 N. H. 118; 
Fanning v. International Seed Co., 
89 Hun 146, 35 NYS 10. 

29. Lincoln vy. Ragsdale, 7 Ind. A. 
354, 31 NE 581. 

30. Zimmerman v. 
Minn. 367, 10 NW 139; 
Carlisle, 14 Vt. 296. 

31. Heath Dry Gas Co. v. Hurd, 
193 N. Y. 255, 86 NE 18 (an allegation 
that defendant agreed to a caret uly 


Morrow, 28 
Wightman v. 


carbureters for plaintiff in a careful 
and skillful manner, and plaintiff re- 
lying on such contract and believing 
they were so constructed, ete., ac- 
cepted them and used them, does not 
state an express warranty of qual- 
ity). 

32. McCarty v. Williams, 58 Ind. A, 
440, 108 NE 3870. 

33. Payne v. Rodden, 4 Bibb (Ky.) 
. 304, 7 AmD 739. 

34. Cross v. Bartlett, 3 M. & P. 537. 
But see Ewart v. Cunningham, 219 
Ala. 399, 122 S 359 (holding that a 
warranty in the sale of personalty 
implies a consideration). 


35. Buckman v. Haney, 11 Ark. 
339; Penn v. Stuart, 11 Ark. 41; Pul- 
ford v. Johnson, 35 Conn, 30. 

36. Howard v. Chiles, 8 B. Mon. 
(Ky.) 377; Badger v. Burleigh, 13 N. 
H. 507; Wightman y. Carlisle, 14 Vt. 
296. 

37. McMillan v. Theaker, 12 Oh. 
24, 

88. Price v. Barr, Litt. Sel. Cas. 
(Ky.) 216. 

39. Ast 
US oOe | ee aL 283% 30 L. ed. 1172 


[rev 48 Fed. 659, 4 McCrary BOT: 

Ala.—Wren v. Wardlaw, Minor 3638, 
12 AmD 60; Vann y. McCord, 22 Ala. 
A. 241, 114 S 418. 

Conn.—Booth y. Northrop, 27 Conn. 
325. 

Ill—Greenwood v. John R. Thomp- 
son, Co., 213 Ill. A. 371; Wallace vy. 
Tanner, 118 Ill. A. 639. 

Ind.—House v. Fort, 4 Blackf. 293; 
McCarty v. Williams, 58 Ind. A. 440, 
108 NE 370. 

Ky.—Tyler v. Moody, 111 Ky. 191, 
63 SW 43838, 23 KyL 584, 98 AmSR 406, 

°54 LRA 417. 

Mich.—Beebe v. Knapp, 28 Mich. 53. 

Mont.—Keeler y. Green, 51 Mont. 
42, 149 P 286. 

N. J.—Becker v. Atchason, 70 N. J. 
i, 157, b6*A 172 [aff 59 A 11177. 
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actually paid.?8 


aration or com- 
the law would 
Where 


of implied war- 


e the considera- 


37 or that it was 


» N. Y.—Wood v. HE. & H. T. Anthony, 
79 App. Div. 111, 79 NYS 829; Hol- 
man v. Dord, 12 Barb. 336; Fowler 
v. Abrams, 3 E. D. Smith 1; Holman 
v. Dord, 2 Edm. Sel. Cas. 270. 

: N. C.—Blanton v. Wall, 49 N. C. 
325 


Oh.—Gartner v. Corwine, 57 Oh. St. 
246, 48 NE 945. 


R. I.—Ingraham vy. Union R. Coa., 19 
R. 1.-356,.38 A 8755. Place v. Merrill, 
LAO RAS: 


S. C.—Houston y. Gilbert, 5 S.C. L. 
638, 5 AmD 542. 


Vt.—Pinney v. Andrus, 41 Vt. 631; 
Goodenough v. Snow, 27 Vt. 720; Bee- 
man v. Buck, 3 Vt. 53, 21 AmD 571. 


Va.—tTrice v. Cockran, 8 Gratt. (49 
Va.) 442, 56 AmD 151. 


Eng. LGroshar v. Postan, 2 C. & P. 
540, 12 ECL 721, 172 Reprint 245; 
Williamson vy. Allison, 2 Hast 446, 102 
Reprint 439. 


[a] Personal injuries.—W here 
powder for use in a flash lamp is 
bought on the reliance of the warran- 
ties of the manufacturer and seller 
that it contains no explosive com- 
pound and is safe for use in an ordi- 
nary flash lamp, a scienter need not 
be alleged in an action to recover dam- 
ages for breach of warranty for in- 
juries received by the buyer from ex- 
plosion of the powder in an ordinary 
flash lamp. Wood v. E. & H. T. An- 
thony, 79 App. Div. 111, 79 NYS 829. 


40. Parlin v. Bundy, 18 Vt. 582. 


41. Iowa.—Wingate v. Johnson, 
126 Iowa 154, 101 NW 751; Hughes 
v. Funston, 23 Iowa 257. 

Ky.—Chestnut vy. Ohler, 112 SW 


1101. 


N. Y.—Bosworth v. Higgins, 4 Silv. 
Sup. 203, 7 NYS 210. 


Oh.—Gartner v. Corwine, 57 Oh. St, 
246, 48 NE 945. 


he v. Maerky, 35 Pa. Super. 


[a] Amendment.—Where a com- 
plaint counting on breach of warran- 
ty unnecessarily characterized the 
representations alleged to have con- 
stituted the warranty as having been 
“fraudulently” made, there was no 
error in allowing the complaint to be 
amended after the evidence was in, 
by striking out the word ‘“‘fraudulent- 
ly,’ as. the rights of parties were not 
prejudiced thereby. Bosworth v. Hig- 
gins, 4 Silv. Sup. 203, 7 NYS 210. 


{b] Fact that it is alleged that 
representations were not only untrue, 
but fraudulent, will not prevent a re- 
covery for breach of warranty. 
Chestnut v. Ohler, (Ky.) 112 SW 1101; 


[§ 810] (c) Scienter. 
arising from a false warranty, knowledge of the 
falsity by the seller need not be alleged in the decla- 
ration, petition, or complaint, 88 unless the warranty 
is against defects ‘ 
While allegations of fraud do not change the action 
from one on the warranty,*! if fraud is relied on as 
the basis of plaintiff’s right of recovery it-is neces- 
sary that a scienter should be alleged.*? 


[§ 811] (d) Inducement and Reliance. 
plaint should allege that defendant intended, that 
plaintiff should rely on the false representations.*# 
But reliance on the warranty need not be pleaded 
where the warranty is that the seller will perform 
some act in the future.*+* 


[§ 812] (e) Breach. The ¢omplaint must allege 
a breach of the warranty.*° 


[§§ 808-812 


In an action for damages 


‘so far as known” to the seller.*? 


The com- 


A mere general allega- 


Shoe v. Maerky, 35 Pa. Super. 270. 

[ce] Joinder.—Allegations in a pe- 
tition charging defendant with a 
breach of warranty in a sale of per- 
sonal property, and also charging him 
with knowledge of the falsity of such 
warranty, at the time of the sale, may 
be joined. Gartner vy. Corwine, 57 Oh. 
St. 246, 48 NE 945. 


42. Smith v. Miller, 2 Bibb (Ky.) 
616; Wood v. Ashe, 34 S. C. L. 64; 
Houston v= Gilbert, 5 ‘Si °C) Lai6éei5 
AmD 542; Goodenough v. Snow, 27 Vt. 


720; Dowding yv. Mortimer, 2 East 
450 note, 102 Reprint 440. 
43. Lincoln vy. Ragsdale, 7 Ind. A. 


354, 31 NE 581; Kenney v. James, 50 
Mo. 316. But see McClintock v. Emick, 
87 Ky. 160, 7 SW 903, 9 KyL 995 
(where it was held that, where there 
is a positive unequivocal representa- 
tion of a fact, it is not necessary that 
the vendee in suing upon the war- 
ranty should allege that vendor in- 
ion that plaintiff should rely upon 
it). 

[a] Sufficiency of allegations.— 
Where a complaint alleged that dur- 
ing negotiations for the sale of a 
horse defendant stated the animal 
would work well in hauling heavy 
loads, and that he would warrant the 
horse in that regard, that plaintiff, 
relying on such assurance, bought 
the horse, that it was unfit for such 
use, which defendant well knew, and 
that plaintiff was damaged by the 
breach of warranty, the cause of ac- 
tion set forth was one for damages 
for a fraudulent Warranty, notwith- 
standing the absence of an express al- 
legation that the false warranty was 
made with intent to induce plaintiff 
to purchase the horse. Klipstein vy. 
Raschein, 117 Wis. 248, 94 NW 68. 


[b] Amendment.—In an action for 
breach of warranty in the sale of 
horses, it was proper to permit an 
amendment to the declaration by in- 
serting an allegation that plaintiff re- 
lied on the warranty in purchasing. 
Fe v. Bracken, 97 Ga. 337, 22 SH 


44. Williams y. Ingle, 99 Or. 358, 
195 P 570. 


45. Denver Horse Importing Co. vy. 
Schafer, 58 Colo. 876, 147 P 367. 


{a] Allegation of breach held suffi- 
cient.—(1) Allegation of unsoundness 
rendering horse unfit as stable horse. 
Schurtz v. Kleinmeyer, 36 Iowa 392. 
(2) Allegations of warranty of free- 
dom of cattle from disease, and that 
one heifer was diseased. Hanson vy. 
Gronlie, 17 N. D. 691, 115 NW 666. 
(3) Allegation that abstract books, 
while warranted correct, were full of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 812-814] 


tion that there was a breach is ordinarily insuffi- 
cient,*® although evidential facts need not be al- 
Thus, where there is a breach of the war- 
ranty of soundness, it is sufficient to allege unsound- 
ness without describing the specific defects constitut- 
ing unsoundness.*® It is not necessary to allege in 
the complaint that defects were not obvious.*® To 
recover for breach of warranty of title plaintiff 
must allege in his complaint not only dispossession, 
but, if such dispossession is by a stranger, he must 
allege a better or paramount. legal title in such 
stranger.°° 


Amendments to allege additional breaches which 
do not change the scope of the complaint are allow- 
able.>? 

[§ 813] (f) Damages. The petition, declaration, 
or complaint should set out the facts which show 
damages from the breach of warranty,°? and should 
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damages must be specially pleaded.®®> The various 
items of damages need not be alleged but may be 
pleaded in gross.°® The petition in an action for 
damages need not allege that the goods were worth- 
less,°’ except where the damages sought amount to 
the full purchase price paid.®* The fact that the 
amount of damages claimed is the amount paid as 
the purchase price does not change a petition from 
one for breach of warranty to one for rescission.*® 
Where plaintiff seeks as damages the difference be- 
tween the value of the goods as warranted and their 
market value, he should allege that the price at which 
he sold the goods was their market value.®° 


[§ 814] (2) Allegations of Breach as Defense, 
Recoupment, Set-Off, or Counterclaim—(a) In Gen- 
eral. The essential allegations of a plea or answer 
where a breach of warranty is relied on to support 
a claim for damages are: (1) The terms of the war- 


allege the actual value of the goods.** 
eral damages need not be specially pleaded,®* special 


errors and mistakes. Crowell v. Har- 
vey, 30 Nebr. 570, 46 NW 709. (4) 
A complaint, alleging that defendant 
was engaged in the manufacture and 
sale of Sweet oil and represented the 
same to be healthful and pure and 
adapted for use in cooking food, that 
the oil was impure and not adapted 
for cooking purposes, and that plain- 
tiff, relying on such representations, 
purchased the oil and used it in cook- 
ing food, and was thereby poisoned 
and made dangerously ill, to his dam- 
age, shows breach of an implied war- 
ranty. Meshbesher vy. Channellene 
Oil, etc., Co., 107 Minn. 104, 119 NW 
428, 131 AmSR 441. (5) Breach of 
implied warranty of title. Edwards 
v. Beard, 211 Ala. 251, 100 S 101. (6) 
Breach of warranty in the sale of 
cotton seed meal as containing a cer- 
tain percentage of ammonia and pro- 
tein. Attalla Oil, ete., Co. v. Goddard, 
207 Ala. 287, 92 S 794. 


[b] Manner of use.—In an action 
for breach of warranty that a fur- 
nace would heat a particular house to 
seventy degrees in zero weather, it 
was not incumbent on plaintiff to aver 
that the furnace was used by him ina 
reasonable and careful manner, where 
it was alleged that it was “insuffi- 
cient and incapable of heating said 
dwelling to 70 degrees’ in such 
weer Tower v. Pauly, 67 Mo, A. 


46. Cal.—Dabovich v. Emeric, 7 
Cal. 209. 


Ga.—John A, Roebling’s Sons Co. 
v. Southern Power Co., 142 Ga. 464, 
83 SE 138, LRA1915B 900; Wade v. 
Georgia Motor Sales, 38 Ga. A. 665, 
145 SE 111. 


Ind.—Johnston Harvester 
Bartley, 81 Ind, 406. 


.Oh.—Fred W. Wolf Co. v. Sheriff 
St. Market, etc., Co., 11 Oh. Cir. Dec. 
582; Jonte vy. Toledo Fdy., ete., Co., 5 
OhS&CP 162, 7 OhNP 388. 


Ont.—Pepler v. Egan, 9 OntWR 247, 


[a] Allegations held insufficient.— 
(1) In a complaint for breach of war- 
ranty for a sale of eastern cane fine 
granulated sugar, of a_ specified 
brand, allegations that the sugar was 
off and irregular in color and crystal- 
lization not up to the quality of stand- 
ard eastern cane sugar or the usual 
quality of the specified brand does not 
allege a breach of the warranty im- 
plied under New York Sales of Goods 
Act § 95, that the goods shall con- 
form to the description, since “fine 
granulated,’ when applied to sugar, 
relates to the size of the granules, 
not to the quality. McNeil, etc., Co. 
vy. Czarnikow-Rienda Co., 274 Fed. 
397. (2) A petition for breach of war- 


Co. Vv. 


While gen- 
damages for its 


ranty in the sale of an automobile, 
claiming deprivation of use and incon- 
venience, is - specially demurrable 
for indefiniteness. Wade v. Georgia 
peed Sales, 38 Ga. A. 665, 145 SE 
aoe 


47. See cases infra note 48. 
aie Ala.—Stone v. Watson, 37 Ala. 


es ee v. Shawman, 12 Ind. 

Iowa.—Schurtz v. Kleinmeyer, 36 
Iowa 392. 

Tex.—Blythe v. Speake, 23 Tex. 429. 

Vt.—Wheeler v. Wheelock, 33 Vt. 
144, 78 AmD 617; Parlin v. Bundy, 18 
Vt. 582. But see Martin v. Blodget, 1 
Aik. 375 (holding it necessary to al- 
lege wherein the unsoundness con- 


sists, but holding failure cured by 
verdict). 
[a] Construction of allegations.— 


A declaration alleging as a special 
breach diseased knees and also un- 
soundness cannot be construed as con- 
taining a specification of unsoundness 
only in the knees. Thompson v. Ber- 
trand, 23 Ark. 730. 


[b] Allegations held sufficient.— 
(1) A complaint alleging that horses 
were not sound, but were diseased, 
because one died and others became 
lame, sufficiently specifies the na- 
ture of the breach. Warman-Black- 
Chamberlain Co. v. Indianapolis Mor- 
tar, ete., Co., 36) Ind: “A.259, (%5.INE 
672. (2) An allegation of complaint 
that defendant had warranted a mule 
to be sound when it was not sound, 
but sick, is sufficient to put defendant 
on notice of what he was to defend 
against without specifically describ- 
ing the disease. Abraham v. Means, 
16 Ala. A. 42, 75 S 187 [rev on other 
grounds 200 Ala. 378, 76 S 294, reh den 
Abraham v. Means, 16 Ala. A. 429, 78S 
459, and certiorari den 201 Ala. 698, 
VES 987]. 

49. Poland v. Miller, 95 Ind. 387, 48 
AmR 730; Labeaume vy. Poctlington, 
21 Mo. 35. 


50. Fenwick v. Forrest, 5 Harr. & 
J. (Md.) 414, 


51. Fifer v. Lynden Lumber Co., 
90 Wash. 373, 156 P 1. 


52. Bailey Trading Co. v. Levy, 72 
Cal. A. 339, 287 P 408; Southern Gas, 
etc., Co. v. Peveto, (Tex. Civ. A.) 150 
SW 279. 


{a] Allegations held sufficient.— 
(1) Allegations that mare was “of lit- 
tle or no value,’ but that if sound 
would have been worth the price paid. 
Means v. Means, 88 Ind. 196. (2) Al- 
legation that horse was of less value 
than it would have been had its age 


ranty; (2) the breach; and (3) the facts from which 
breach are to be inferred.*! 


Pleas 


been as represented. Gray y. Rich, 
10 Ind. 4380. (3) Allegation of sale 
of a chattel at an agreed value, and 
a warranty of its soundness, and aver- 
ring unsoundness at the time of the 
sale, “to the damage of the plain- 
tiff’ in a certain sum, sufficiently al- 
leges that such unsoundness dimin- 
ished the value of the chattel. Fer- 
guson v. Hosier, 58 Ind. 438. 


53. Wolfsohn Bros. Co. v. Lanzit, 
141 App. Div. 420, 125 NYS 1096. 

54. Stiefel v. Witherspoon, 71 Ind. 
A. 192, 124 NE 507; Klein Structural 
Steel Co. v. John J. Pool Co., 26 Oh. 
A. 420, 160 NE 520; Smith v. Boney, 
(Tex. Civ. A.) 245 SW 479. 

55. Kirkpatrick v. Fairbanks, 82 
Cal. A. 444, 255 P 771; Stiefel v. With- 
erspoon, 71 Ind. A. 192,124 NEY 507; 
Klein Structural Steel Co. v. John J. 
Pool Co., 26 Oh. A. 420, 160 NE 520; 
Bishop-Babcock-Becker Co. v. Jen- 
nings, (Tex. Civ. A.) 245 SW 104. But 
see Roberts v. Fleming, 31 Ala. 683 
(holding it unnecessary to plead, as 
special damages, expenditures for 
medical care and attendance for a 
slave). 


[a] Rule applied.—Where a seller 
warranted cattle to be free from in- 
fection when they were not, and 
such cattle communicated infection 
to the buyer’s herd, special damages, 
as those occasioned by communica- 
tion of the disease to the buyer’s 
herd, must be specially pleaded. Stie- 
fel v. Witherspoon, 71 Ind. A, 192, 124 
NE 507. 


[b] Waiver of objection.—In an 
action by a buyer of farm machinery 
to recover the purchase price and ex- 
penses incurred in an effort to make 
the machinery work, including the 
compensation paid certain mechanics, 
in which there was no exception to 
the petition for failure to allege that 
employment of such mechanics was 
necessary and reasonable, the buyer 
could recover the compensation paid 
the mechanics. Case Threshing Mach, 
ee v. Beavers, (Tex. Civ. A.) 261 SW 
440. 

56. Fred. W. Wolf Co. v. Sheriff 
pe Market, etc., Co., 11 Oh. Cir. Dec. 
582. 

57. Jessen v. Scott, (Tex. Civ. A.) 
14 SW (2d) 290. 

58. Sherrill v. Coad, 92 Nebr. 406, 
138 NW 567. 

59. Thomas v. Williamson Heater 
Co., 27 Oh. A. 137, 161 NE 28. 

60. John A. Roebling’s Sons Co. v. 
Southern Power Co., 142 Ga. 464, 83 
SE 138, LRA1915B 900. 

61. Roddam v. Brown, 201 Ala. 109, 
77S 403; Emerson-Brantingham Impl. 
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setting up a breach of warranty which contain all 
the allegations necessary in complaints in actions 
Defendant must allege com- 
plianee on his part with conditions of the warranty®* 
Where a specified 
period of time is allowed for acceptance which would 
avoid all warranties, a plea not alleging that the de- 
fects were latent and not ascertainable within the 
period specified,®® or that the seller knowingly and 
fraudulently concealed the defects,°® sets up no de- 
Fraud need not be alleged in the plea or 
Where the complaint 
in an action for the purchase price sets out a guar- 
anty that the machine sold would work, and defend- 
ant pleads a warranty of satisfaction, the answer 
It has been said 


for breach are good.®? 


or waiver of noncempliance.®* 


fense. 
answer where not relied on.®” 


does not allege a new contract.®® 


Co. v. Tooley, 81 Ind. A. 460, 141 NE 
890; Edwards Mfg. Co.' v. Stoops, 54 
Ina. A. 361, 102 NE 980; Segerstrom 
v. Swenson, 105 Minn. 115, 117 NW 
478; Plano Mfg. Co. v. Richards, 86 
Minn. 94, 96, 90 NW 120. 


“Bach of these elements of the 
cause of action is essential to be 
pleaded and proved, and it cannot be 
assumed that the averment of one is 
of more importance than of the other, 
or the omission of one is technical, 
and the other is substantial.” Plano 
Mfg. Co. v. Richards, supra. 


[a] Plea or answer held sufficient. 
—Federal Oil Co. v. Peoples Oil Co., 
179 Minn. 467, 229 NW 575 (counter- 
claim held to state cause of action for 
breach of warranty respecting the 
quality of oil sold, not for rescission) ; 
Allen v. Swenson, 53 Minn. 
NW 1065 (warranty to furnish pedi- 
gree); Wertheimer-Swarts Shoe Co. 
v. McDonald, 138 Mo. A. 328, 122 SW 
5 (special pleas setting up breach of 
warranty); Pease Oil Co. y. Monroe 
County Oil Co., 78 Mise, 285, 188 NYS 
177 [aff 158 App. Div. 951 mem,_143 
NYS 1134 mem] (a part of defend- 
ant’s answer which alleged a war- 
ranty and its breach constituted a 
counterclaim, and not a defense, in 
the seller’s action for breach of the 
sale contract); Baugh, etc., Co. v. 
Mitchell, 166 Pa. 577, 31 A 341 [rev 15 
Pa. Co. 1]; Lee v: Baylie, 10 Pa. Cas. 
570, 13 A 950 (affidavit of defense); 
Fetzer v. Haralson, (Tex. Civ. A.) 147 
SW 290; Jones v. Keefe, 159 Wis. 584, 
150 NW 954 (although not formally 
demanding judgment by way of coun- 
terclaim). 


{[b] Plea or answer held insuffi- 
cient.—(1) A plea which seeks to re- 
cover of plaintiff overpayments, not 
alleging the terms or conditions of 
overpayment. Risener vy. Kidd, 35 Ga. 
A. 38, 182 SH 112. (2) Answer in an 
action for the price of trees sold set- 
ting up damages from being com- 
pelled to pay notes in the hands of an 
innocent purchaser before maturity, 
given to plaintiff for trees previously 
purchased and not as warranted, but 
failing to state when the notes were 
given, or to whom they were trans- 
ferred, or to state facts from which 
it could be determined whether the 
holder was an innocent purchaser. 
Gillespie v. Bacon Pecan Co., 13 Ga. 
A. 352, 79 SE 212. (38) A plea which 
alleges a sale under a guaranty of 
quality equal to goods previously 
sold, and which avers that the rep- 
resentations of the seller that the 
goods sold were of a certain quality 
were false, and sets forth the Sseller’s 
knowledge of the purpose for which 
the goods were bought, and that they 
were unfit for such purpose, merely 
alleges conclusions of the _ pleader, 
National Chemical Co. v. National 
Aniline, etc., Co., 3 Ala. A. 469, 57 S 


133, 54] 
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sideration.®® 


for deceit.7! 


114. 


{c] Performance of conditions pre- 
cedent.—Under Burns Rev. St. (1901) 
§ 373, providing that in pleading the 
performance of a condition precedent 
in a contract it shall be sufficient to 
allege generally that the party per- 
formed all the conditions on his part 
in an.action on a purchase-money 
note, an answer setting up breach of 
warranty is not defective for omis- 
sion of a general allegation of per- 
formance by defendants of the condi- 
tions on their part, where it specifical- 
ly avers performance of every mate- 
rial condition of the agreement, or 
sets out a sufficient excuse for their 
failure to comply with such condi- 
tions. Kenney v. Bevilheimer, 158 
Ind. 648, 64 NE 215. 


[d] Answer construed.—In an ac- 
tion on a note for the purchase price 
of a tractor, in which defendant al- 
leged a warranty, and that the trac- 
tor would not and could not be made 
to do the work on his farm that trac- 
tors are designed to do, and that aft- 
er a thorough trial it was found to 
be “wholly worthless” as a tractor, 
and of no value whatever to defend- 
ant for any purpose, the words ‘‘whol- 
ly worthless” did not mean for any 
and all purposes, but for any purpose 
for which the tractor was intended 
to be used. Adams v. Hughes, (Mo. 
A.) 235 SW 168. 

[e] Allegations sufficient to show 
counterclaim for breach of warranty 
(1) and not for rescission of the con- 


tract. Yancey v. Southern Whole- 
sale Lumber iGo 133) S.21C.)369, Lek 
SE 32. (2) As against an objection 


that it was one sounding in tort, not 
pleaded as arising from the transac- 
tion alleged in the complaint, nor con- 
nected with the subject of the action. 


Thatcher Milling, ete, Co. v. Camp- 
bell, 64 Utah 422, 321 P 621. 
62. Wolf, 1 Ala. A. 


Millsapp v. 
599, 56 S 22. 

63. McCaskey Register Co. vy, Lit- 
tle, 253 Ill. A. 431. 

64. Fetzer v. Haralson, (Tex. 
A.) 147 SW 290. 

65. Ducros v. People’s Drug Co., 21 
Ga. A. 634, 94 SE 897. 


Civ. 


66. Ducros v. People’s Drug Co., 
supra. 

67. Rice v. Friend Bros. Co., 179 
Iowa 355, 161 NW 310 [rev (Iowa) 


146 NW 748]. 

68. Wetter v. Otto, 179 Iowa 873, 
162 NW 12. 

69. Whitaker v. Columbia Weigh- 
ing Mach. Co., 131 Okl. 194, 268 P 255; 
Wayne Tank, etc., Co. v. Harper, 118 
Okl. 985, 247 P 985. 

70. Schurmeier  v. 
Minn. 306, 48 NW 1112. 

[a] Sufficiency of counterclaim.— 


English, 46 


[§§ 814-815 


that a plea of breach of warranty is the substantial 
equivalent of a plea of total or partial failure of con- 
In an action for the price, an answer 
setting up damages for breach of warranty consti- 
tutes a counterclaim.’°® 
claim for breach of warranty that plaintiff made 
false representations does not make it a counterclaim 


Allegations in a counter- 


[§ 815] (b) Allegations as to Warranty—aa. In 
General. In an action against the buyer for the pur- 
chase price of the goods, defendant must, by plea or 
answer, plead a warranty to avail himself of it.?? 
While it has been held that, where a general war- 
ranty is relied on, it is not necessary to state whether 
it is an express or an implied warranty,** it has been 
held necessary to allege whether the warranty was 


Where a cotinterclaim alleged that 
plaintiffs sold defendant certain prop- 
erty, that to induce defendant to pur- 
chase, plaintiffs represented and war- 
ranted to defendant that the property 
was of a good and marketable quali- 
ty that defendant, relying on such 
representation, purchased Such prop- 
erty, etc., and that it was not as war- 
ranted, to his damage, etc., the words 
“sale’’ and ‘purchase’ sufficiently im- 
plied a transfer of title from plaintiffs 
to defendant on a valid consideration, 
either paid, or liability assumed, and 
that the counterclaim was not demur- 
rable. Hessell v. Johnson, 70 Wis. 
538,.36 NW 417. 


{b] Return or offer to return need 
not be alleged in a counterclaim for 
breach of warranty in the seller’s ac- 
tion for breach of the sale contract. 
Pease Oil Co. v. Monroe County Oil 
Co., 278 y MISE 285, 5138-N VS! li fae 
158 App. Div. 951 mem, 143 NYS 1134 
mem]. 


71. Van Deren Hardware Co. v. 
Preston, 224 Ky. 170, 5 SW (2d) 1052. 

72. Ind.—Marks vy. Bremmer, 186 
Ind. 434, 116 NE 738. 


Pardee Works, 83°N. J! Le'346, 95) A 
N. C.—Wooldridge vy. Brown, 149 N. 
C. 299, 62 SE 1076. 


Tenn.—I. N. Price Co. v. Hamilton 
Produce Co., 8 Tenn. Civ. A. 467. 


Tex.—Fetzer v. Haralson, (Ciy. A.) 
147 SW 290. 


[a] Rule applied.—A plea of set- 
off for unsoundness is bad, which does 
not allege a warranty. Thomas vy. 
Irvine, 171 Ala. 332, 55 S 109. 


[b] Allegations held sufficient to 
show: (1) Express oral warranty of 
quality. (2) Implied warranty of 
fitness. Oil-Well Supply Co. v. Prid- 
ay, 41 Ind. Ay 200) 83 NE 62322e(3) 
Warranty of fitness. Mastin, v. Bar- 
tholomew, 41 Colo. 328, 92 P 682 (an- 
swer alleging positive affirmation by 
plaintiff at the time and as a part of 
the sale contract, of the condition and 
Suitability of the goods, and that it 
was not in condition). (4) Warranty 
relating to quantity of business done 
by seller made to induce sale. Can- 
erat v. Dotson, 221 Ky. 494, 209 SW 


73. Hoe v. Sanborn, 21 N. Y¥. 552, 
C8 Am” 163") Boe Pls Ducasis Conve 
American Silk Dyeing, ete., Co., 48 
Misc. 411, 95 NYS 590. 


[a] Allegations held not inconsist- 
ent.—(1) The defense of breach of 
express warranty of a machine, and 
another defense of the failure thereof, 
on account of its worthlessness, to 
answer the special purpose for which 
it was bought, such purpose having 
been made known to the seller at the 
time of sale, the latter not being a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 815-818] 


express or implied, to set forth its terms, and state 
when, by whom, and. by what authority it was 
It should appear that the warranty was 
In charging an éx- 
press warranty there must be an allegation of direct 


made.*4 
made at the time of the sale.7° 


affirmation or promise,‘® although 
word “warrant” is not necessary.’* 


certainty.*§ 


warranty.’® 


defense of breach of implied warran- 
ty, are not objectionable as incon- 
sistent defenses. Keystone Imple- 
ment Co. vy. Leonard, 40 Mo. A. 477. 
(2) So, too, in an action against deal- 
ers in seeds for damages for fatlure 
of plaintiff's millet crop, two para- 
graphs of the complaint, one count- 
ing on a breach of express warranty, 
as to the variety, and the other on a 
breach of implied warranty as to the 
quality of the variety ordered, are not 
inconsistent. Gardner v. Winter, 117 
Ky. 882, 78 SW 143, 25 KyL 1472, 63 
LRA 647. 


_ (b] Bill of particulars may be had 
in an action to recover the purchase 
price of goods, sold by sample, where 
one of the defenses alleged that 
plaintiffs specifically warranted and 
agreed that the merchandise would be 
of first-class quality and merchanta- 
ble, and strictly in accordance with 
sample exhibited in weight, weave, 
quality, and condition the bill requir- 
ing defendant to state whether he re- 
lied on a separate warranty, or the 
implied warranty which attaches to 
a sale by sample, and if a separate 
warranty, the nature of that warran- 
ty, and in what respects the prop- 
erty delivered was claimed not to 
have conformed to the sample on 
which it was sold or to any warranty 
made. Hall v. Meyer, 186 NYS 275. 


74. Gould v. Gage, 118 Pa. 559, 12 
A 476; Kaufman y. Cooper Iron Min. 
Co.7-10510Pa. 537% VLercher) vy. “Levin, 
3044S: Dists 295°. Todd! Co.fv. uvic, 
41 Pa. Co. 162; Voneiff v. Braunreuter, 
11 Pa..Co. 554; Wile v. Onsel, 10:'Pa. 
Co. 659. 


[a] Affidavit of defense held suffi- 
cient: (1) Which alleges that silk was 
purchased to be spun into yarn and 


resold for making cloth, and that 
plaintiff knowing such purpose 


breached warranty of uniform qual- 
ity with damage to the subvendee. 
Fred Wolstenholme, Ine. v. Randall, 
295 Pa. 131, 144 A 909, (2) Which con- 
tains an averment that the fans were 
bought by description from a Seller 
who dealt in such goods, and that they 
did not function properly. Peerless 
Electric Co. v. Call; 82 Pa. Super. 550. 
(3) Which sets forth an express war- 
ranty made by plaintiff as to the val- 
ue of the business; that such war- 
ranty was false and fraudulently 
made, setting forth facts to sustain 
the charge of fraud; that there nev- 
er was any such business as war- 
ranted; and that the difference be- 
tween the value of the business war- 
ranted and such as it really was, was 
equal to, or greater than, the amount 
of the note. Augusto v. Romano, 42 
Pa. Super. 19. 

{b] Affidavit of defense held insuf- 
ficient which alleges a warranty, but 
does not show whether the warranty 
was written or verbal, and which is 
evasive and uncertain in respect of 


The terms of the 
warranty should also be set forth with reasonable 
A statement, in an answer, of the legal 
implication of fitness for the purpose for which the 
goods were sold is not a statement of an express 
It is not necessary to allege whether 
the warranty was in writing or by parol.*° 
an implied warranty is relied on, facts must be al- 
leged from which a promise may be implied.*+ 
express warranty and an implied warranty may both 
be pleaded,*? the allegations of an express warranty 


} 
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not inconsistent 


the use of the 
ation.®® 


as such.87 


Where 
An 


the goods alleged to have been war- 
ranted. Dunn y. Pittsburg Jewelry 
Mfg. Co., 43 Pa. Super. 551. 


75. Empire State Jewelry Co. v. 
Grant Jewelry Co., 19 Ga. A. 125, 91 
SE 214; Settles v. Holman, (Tex. Civ. 
A.) 33 SW 880. 


[a] Sufficiency of allegations.—An 
answer which alleges that a stallion 
was warranted and represented to be 
of certain breeding, as shown by a 
pedigree which plaintiff agreed, but 
failed, to furnish, and that the pur- 
chase was made on plaintiff's rep- 
resentations as to the pedigree, suffi- 
ciently shows that the representations 
were made contemporaneously with 
the purchase. Settles v. Holman, 
(Tex. ‘Civ. A.) 33" S'W<880. 


76. Cooper vy. Landon, 102 Mass. 
58; Unland y. Garton, 48 Nebr. 202, 
66 NW 1130. 


[a] Allegations held sufficient.— 
In an action for the price of goods 
sold, an answer was sufficient as set- 
ting up a breach of warranty which 
alleged that “plaintiff represented 
and warranted” the articles sold in 
the respects named, and that they 
were warranted to be worth “as much 
or more than the sum agreed upon by 
the parties therefor.” Segerstrom v. 
Swenson, 105 Minn. 115, 117 NW 478. 


[b] Warranted “as good as sam- 
ples.’—In an action for goods sold, 
an averment that the seller “warrant- 
ed the goods ordered to be like and 
as good as the samples,” and assign- 
ing a breach, justifies the inference of 
an express warranty, and is sufficient. 
Tyrell v. Rockwell, 2 Pa. C. Pl. 223. 


[ec] Warranty and breach.— 
Where, in an action on a note given 
for the price of a windmill, defend- 
ant’s answer alleged that plaintiffs 
represented that the machine was ca- 
pable of furnishing power to grind 
twenty or thirty bushels of grain per 
hour in a moderate wind, and with a 
very light wind would pump an abund- 
ance of water, and that defendant, 
relying on such representations, pur- 
chased the machine, but that it would 
pump only a very small stream under 
the force of a very strong wind, and 
required a very high and strong wind 
to enable it to grind from one to two 
bushels of grain per hour, and that 
plaintiffs had made vain attempts to 
make the same comply with such rep- 
resentations, and that the machine 
was wholly worthless, it sufficiently 
averred an express warranty of the 
property and a breach thereof. Smith 
v. Borden, 160 Ind. 223, 66 NE 681. 


{d] A counterclaim alleging that 
defendant consulted plaintiff's agents 
for the purpose of securing a hot-wa- 
ter heater for his house, giving to the 
agents a description of the ‘house, 
together with the size of the rooms, 
ete.; that the agent gave him, the 
amount of pipe and size of the radia- 


[§ 816] bb. Consideration. 
is made at the time of the sale, the price paid for 
the goods constitutes sufficient consideration for the 
warranty,*®* and the defense need allege no consider- 
A plea need not show that the note sued on 
was given in consideration of the warranty.*°® 


[§ 817] (c) Inducement and Reliance. 
or answer should allege that the warranty was made 
as an inducement to the purchase and'was relied on 


‘476; Hetzer v. Haralson, 


[55 C.J.] 829 


not negativing the existence of an implied warranty 


therewith.*? 
Where the warranty 


The plea 


[§ 818] (d) Breach. Generally a mere allegation 
that there was a breach of warranty is insufficient; it 
must appear in what respects the warranty was 
false,** and that the defects were within the terms 


tors required, and stated that a par- 
ticular heater was the best one for 
the purpose; that, relying on such 
statements, he purchased the heater, 
which proved to be defective, and 
failed to work properly, alleged an ex- 
press warranty that the heater was 
fit for the purpose of properly heat- 
ing the house. H. B. Smith Co. v. 
Williams, 29 Ind. A. 336, 63 NE 318. 


77. Smith v. Borden, 160 Ind. 223, 
66 NE 681; Benson vy. Denny, (Mo. A.) 
14 SW (2d) 456. 


78. Gould v. Gage, 118 Pa. 559, 12 
A 476; Kaufman v. Cooper Iron Min. 
Co0:, 105 Pa. 537; Keystone Furniture 
Conv. Danneman, 10 Pa. Dist: & Co. 
503. 


79. Bird v. Mayer, 8 Wis. 362. 


80. Warren v. Cash, 143 Ala. 158, 
39 S$ 124; Parker v. McFerrin, 103 Ala. 
132, 15 S 518. 

81. Troy Grocery Co. vy. Potter, 139 
Ala. 359, 36 S 12; Misner v. Granger, 
9 Ill. 69; Battaglia v. Thomas, 5 Tex. 
Civ. A. 563, 28 SW 385, 1118. 


82. Pidcock vy. Merchants Nat. 
Bank, 7 Ga. A. 303, 66 SE 973; Pidcock 
v. Crouch; 7 'Ga.) Av 299; 66 SH 974s 
Seale v. Schultz, (Tex. Civ. A.) 3 SW 
(2a) 563. 


83. Wright v. General Carbonic 
Co, 201 Pa, 832. 114 Ay oi, 


84. See supra § 680. 
85. La Grange v. Coyle, 50 Ind. A. 
140, 98 NE 75. 


86. Williams v. Harris, 
627. 


3 Miss. 


87. Ida.—Haines v. Rowland, 35 
Ida. 481, 207 P 428. 

Iowa.—Ellyson v. Peden, 173 Iowa 
217, 155 NW 249. 


Ky.—Long v. Harbison, 216 Ky. 112, 
287 SW 354. 


Or.—Feeney, etc., Co. v. Stone, 89 
Or. 360, 171 P 569 [cit_Cyc]; Abilene 
Nat. Bank vy. Nodine, 26 Or. 53, 37 P 
47. 

Wis.—Red Wing Mfg. Co. v. Moe, 
62 Wis. 240, 22 NW 414; Austin v. 
Nickerson, 21 Wis. 542. 


[a] Where express warranty in 
parol is pleaded, it is not necessary 
to allege that the seller intended that 
his statements be taken aS a war- 
ranty. Ellyson v. Peden, 173 Iowa 217, 
155 NW 249. 


88. Aultman v. Seichting, 126 Ind. 
137, 25 NE 894; McClamrock v. Flint, 
101 Ind. 278; McClure v. Jeffrey, 8 
Ind. 79; Woodruff v. Hensley, 26 Ind. 
A. 592, 60 NE 312; Seiberling v. Rod- 
man, 14 Ind. A. 460, 43 NE 38; Harris 
v. Combs, 134 App. Div. 975, 119 NYS 
297; Gould v. Gage, 118 Pa. 559, 12 A 
(Rex Gis 
A.) 147 SW 290. 

[a] Test of machine.—(1) It is not 
necessary to allege that a machine 


830 [55 C.J.] 


of the warranty.’® If these facts appear the allega- 
It is not necessary to allege evi- 
dential facts,®! or that the buyer was ignorant of 
Allegations that defendant gave no- 
tice “of other defective material and workmanship” 
is not an averment of defects in the particular ma- 
A counterclaim need 


tion is sufficient.2° 


the defects.°? 


chine, and notice thereof.?? 


was properly tested (Ohio Thresher, 
etc., Co. v. Hensel, 9 Ind. A. 328, 36 
NE 716), (2) especially when notice 
of defects was given to the seller as 
it was then his duty to make the test 
(Springfield Engine, etc., Co. v. Ken- 
nedy, 7 Ind. A. 502, 34 NE 856). (8) 
But the rule is otherwise if the terms 
of the warranty required a test to 
determine the capacity of the ma- 
chine. Robinson Mach. Works vy. 
Chandler, 56 Ind. 575. 


[b] Inability to discover defect. 
—In an action for the price of an en- 
gine, an answer setting up that the 
machine was warranted first-class, 
etec., but that it did not work proper- 
ly, and that defendant was unable 
to discover the defect, was sufficient, 
although it did not show the defect. 
Liane, etc., Co. v. City Electric Light, 


€tc.44 Cow 31 Lex. Civa A449) 72. (SW. 
425. 
89. Woolfolk v. Beach, 61 Ga. 67; 


Shirk v. Mitchell, 137 Ind. 185, 36 NE 
850; H. B. Smith Co. v. Williams, 
29 Ind. A. 336, 63 NE 318; Bradley v. 
Palen, 78 Iowa 126, 42. NW 623; I. N. 
Price Co. v. Hamilton Produce Co., 8 
Tenn. Civ. A. 467. 


90. See cases infra this ‘note. 
[a] Allegations of breach held suf- 
ficient: (1) Answer alleging warranty 


of machine to do certain work, that it 
would not do work, and manner in 
which it worked, showing defect. 
Seiberling v. Tatlock, 13 Ind. A. 345, 
41 NE 841. (2) Allegation that fruit 
trees warranted true to name as rep- 
resented were not true to name as rep- 
resented, but were of a worthless 
variety. Rakestraw v. Woodward, 25 
Pa. Super. 165. (3) Affidavit of de- 
fense specifically pointing out the dif- 
ference between materials in goods 
furnished and materials warranted. 
Loeper v. Haas, 24 Pa. Super. 184. 
(4) Allegation that machines were not 
of good material, as breach of war- 
ranty of material. Brower v. Nellis, 
6 Ind. A. 323, 33 NE 672. (5) Alle- 
gation that plaintiff and agent by 
positive affirmation stated that auto- 
mobile was in first-class condition and 
suitable for defendant’s purpose, and 
that it was not suitable therefor. 
Mastin v. Bartholomew, 41 Colo. 328, 
92 P 682. (6) Plea alleging failure 
of gin saws to cut-cotton, the, clog- 
ging of machinery, etc. Tinsley v. 
Gullet Gin Co., 21 Ga. A. -512, 94 SE 
892. (7) Pleas alleging implied or ex- 
press warranty of automobile as free 
from defects in material and work- 
manship, and alleging that it was not 
free from such defects, but that the 
axle, the differential, and the clutch 
were defective. Franklin Motor Car 
Co. v. Ratliff, 207 Ala. 341, 92 S 449. 
(8) Plea alleging unsoundness gener- 
ally without setting out specific de- 
fects. Palmer v. Wilks, 17 Tex. 105. 
(9) Term ‘defective workmanship,” 
in counterclaim for-breach of war- 
ranty in automobile sold, is broad 
enough to include defective material, 
Benson vy. Denny, (Mo. A.) 14 SW (2d) 
456. (10) Where answer definitely 
and precisely states what was stand- 
ard of quality and what was sample, 
it will suffice to allege generally that 
goods were not up to sample, particu- 
lar defects being matters for a bill 
of particulars. P. J. Harney Shoe Co. 
v. A. H. Ginzberg-Gordon Co., 182 App. 
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Div. 496, 169 NYS 848. See also Bick- 
ett Coal, ete., Co. vs Keogh,'204, 111: 
A. 527. (11) Answer alleging that 
machine warranted did not thresh 
clean, but carried much unthreshed 
grain through cylinder, which passed 
on to stack, and was wasted and lost 
to defendant and his customers, and 
broke and destroyed large quantities 
of kernels; that, under proper and 
skillful management, it could scarce- 
ly thresh enough grain to pay run- 
ning expenses; could not do half the 
work that ordinary separators of the 
size did in the same county; that so 
it had been, and was, wholly worth- 
less, is specific enough as to defects. 
Ohio Thresher, etc., Co. v. Hensel, 9 
Ind. A. 328, 836 NE 716. (12) Answer 
alleging that machine was warranted 
to be made of good material, and that 
with proper management it would do 
good work, but that it was not in cer- 
tain particulars well made, and would 
not with proper management do good 
work, is not insufficient on demur- 
rer. Walter A. Wood Mowing, etce., 
Mach. Co. v. Field, 8 Ind. A. 107, 35 
NE 516. (13) Answer in action for 
price of separator, sold with warranty 
that it should perform good work, 
which alleges that it crushed wheat, 
and did not properly separate it, but 
earried off large quantities with the 
straw, sufficiently states its defects. 
Springfield Engine, etc., Co. v. Kenne- 
dy, 7 Ind. A. 502, 34 NE 856. (14) 
Answer that machinery was sold to be 
used in prospecting for mineral, on 
warranty that it would do satisfac- 
tory work, and would drill fifteen feet 
per day in solid limestone, and that 
defendants found it unsuitable for 
drilling in stone, and that it would 
not work in locality for which it was 
intended and warranted, and that de- 
fendants had offered to return the 
same, sufficiently stated a defense for 
breach of warranty to authorize the 
introduction of evidence’ thereof. 
Maugh v. Hornbeck, 98 Mo. A. 389, 
72 SW 153. (15) A counterclaim al- 
leging that cars were inherently de- 
fective, necessitating refund to buy- 
er’s customers is sufficient to allege 
breach of implied warranty of fitness. 
Hart-Kraft Motor Co. v. Indianapolis 
Motor Car Co., 183 Ind. 311, 109 NE 
39. (16) Counterclaim alleging false 
representations as to years in which, 
truck and motor were manufactured, 
its good running condition and ability 
to do work which trucks and motors 
of such years were capable of doing 


‘is adapted to set up a breach of war- 


ranty as well as frayd. Dwyer v. 
Redmond, 100 Conn. 3938, 124 A 7. 


[b]° Allegations of breach held in- 
sufficient: (1) Answer attempting to 
plead breach of warranty as a defense 
or counterclaim was fatally defective, 
where it failed to state grade or ma- 
terial of suit which plaintiffs agreed 
to sell or in what respects suit deliv- 
ered varied therefrom. Harris v. 
Combs, 1384 App. Div. 975, 119 NYS 
297. (2) Mere allegation that ma- 
chine would not work and was unfit 
for work it was designed to do. Wal- 
ter A. Wood Mowing, ete., Mach. Co. 
v. Irons, 10 Ind. A. 454, 36 NE 862, 
37 NE 1046 (indefinite answer held 
cured by allegations in cross com- 
plaint). (3) Plea of a breach of war- 
ranty of title, which fails to show 
assertion of any adverse. claim, or 


[§§ 818-819 


not allege the worthlessness of the goods, although 
an answer not so alleging might be objectionable.°* 
[§ 819] (e) Notice. 
notice of the breach of warranty,®® his plea or an- 
swer setting up a breach of warranty must allege the 
giving of the necessary notice,®® within the proper 


Where the buyer must give 


that defendant had been in any .way 
disturbed in use or enjoyment of tim- 
ber or its proceeds, or any facts show- 
ing that the warranty itself would 
not afford him protection in any event, 
Callen v. Evans, (Tex. Civ. A.), 120 
SW 543. (4) Plea alleging that trac- 
tor and plows “are” not reasonably 
suited to work for which they were 


roe.” 
Ee 
+ 
4 


sold, and which they ‘‘are’” intended . 


to do, since referring only to suitabil- 
ity at time answer was filed. Reeves 
Tractor, ete, Co. v. Barrow, 30 Ga. 
A. 420, 118 SE 456. (5) Plea merely 
setting forth ‘that property was not 
reasonably suited to uses- intended 
without alleging any latent defect. 
Reeves Tractor, etc., Co. v. Barrow, 
supra. (6) Cross-complaint alleging 
that,waterproofing compound sold was 
defective and unfit for purposes rep- 
resented by reasonably attempted use 
thereof. Elaterite Varnish, ete., Co. 
v. Chamberlin Metal Weather Strip 
Co 97 Cala. "30450205 Pe coo Ga 
Plea of set-off, which did not specify 
even in general terms nature of de- 
fects attributed to lumber received 
was held to be defective, allegation 
that plaintiff did not. furnish lumber 
ordered being insufficient. Ex p. Ste- 
verson, 211 Ala. 597, 100 S 912 [cer- 
tiorari den 20 Ala. A. 59, 100 S 910]. 
(8) Answer containing mere allega- 
tion that seller did not do amount of 
business he said he did does not show 
breach of warranty as to amount of 
business done. Cantrell v. Dotson, 
221 Ky. 494, 299 SW 181. 


91. Warren v. Cash, 148 Ala. 158, 
39uS 424 
92. Zimmerman v. Druecker, 15 


Ind. A. 512, 44 NE 557. 


93. Lucile Min. Co. v. Fairbanks, 
87 SW 1121, 27 KyL 1100. 


94. Tinsley v. Fruits, supra. 
95. See supra § 757 et seq. 
96. Regina Co. v. Gately Furniture 


Co., 171 App, Div. 817, 157 NYS 746 
[aff 154 NYS 888]; P. & M. Motor 
Car Co. v. Paris, 185 NYS 835; Roth- 
enberg v. Shapiro, 140 NYS 148; 
Hutchinson v. Renner, 28 Oh. A. 22, 
162 NE 451; Wright v. General Car- 
bonic Co., 271\Pa. 332, 114 A 517. 


[a] Allegations of notice held suf- 
ficient: (1) Allegation, in counter- 
claim in action for price of merchan- 
dise, that defendants duly offered to 
return to plaintiff defective merchan- 
dise. Kugelman v. Ritter, 90 Misc. 
279, 152 NYS 1027. (2) Although af- 
fidavit of defense setting up breach 
of warranty should state when defect 
was discovered and how and when no- 
tice was given, such particularity is 
not required if it appears that plain- 
tiff attempted to remedy defect. Farr 
v. Zeno, 81 Pa. Super. 509. 


[b] Statutory provisions con- 
strued.—As Personal Prop. L. § 157, 
as added by L. (1911) c 571, expressly 
provides that it shall not apply to 
sales prior to its taking effect, §§ 
130, and 150, relating to notice of 
breach of warranty and damages, are 
not controlling as to a counterclaim 
for breach of a sale made before the 
law took effect. Buffalo Wholesale 
Hardware Co. v. Hodgeboom, 90 Misc. 
538, 152 NYS 900 (no necessity of al- 
leging notice of defects now re- 
quired). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 819-821] j 


time,°” or a waiver thereof by the seller.°* The giv- 
ing of notice must be pleaded clearly and without 


ambiguity.°® 
[§ 820] (f) Return. 


possible. 


attempted compliance therewith.” 


A plea of breach of war- 
ranty, when offered as a plea in bar, must allege a 
return of the property or an offer to return, within 
a reasonable time,” unless the property is valueless,® 
or where the use of the property to determine its 
quality destroys it or otherwise renders return im- 
However, a proper plea of recoupment 
for breach of warranty need not aver an offer of 
return.® Where the contract provides for the return 
of the goods in the event they are not as warrant- 
ed,® the plea or answer must allege compliance or 
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[55 C.J.] 831 


by way of recoupment, set-off, or counterclaim for a 
_ breach of warranty, he must claim them in his an- 


swer,® and must show what reduction is claimed in 


sufficient.?® 


[§ 821] (g) Damages. If a buyer seeks damages 


97. Elkus. Co. v. Voeckel, 27 Ariz. 
332, 233 P 57; Dunn vy. Pittsburg 
Jewelry Mfg. Co., 43 Pa. Super. 551. 

98. Maxwell Impl. Co. v. Fitzger- 
ald, 85 Ind. A. 206, 146 NE 883. 


[a] Allegation held sufficient.—Al- 
legation in the buyer’s counterclaim 
that he orally notified the seller, and 
that thereupon an officer of the sell- 
er responded within two days and en- 
deavored to operate the tractor pur- 
chased by defendant, was held suffi- 
ciently to aver a waiver by the seller 
of a provision in the contract requir- 
ing immediate written notice. Max- 
well Impl. Co. v. Fitzgerald, 85 Ind. 
A. 206, 146 NE 883. 

99. Wright v. General Carbonic 
ConuZi(d. Pays325 i114 A517, 

1. Curb v. Stewart, 210 Ala. 341, 98 
S 24; Eastern Granite Roofing Co. v. 
Chapman, 140 Ala. 440, 37 S 199, 103 


- ‘AmSR 58. 


[a] Affidavit of defense must aver 
what disposition has been made of the 
goods, as to sale at loss, or otherwise, 
where it does not aver a return. 
Lercher v. Levin, 30 Pa. Dist. 295. 


2. Curb v. Stewart, 210 Ala. 341, 
98 S 24; Eastern Granite Roofing Co. 
v. Chapman, 140 Ala. 440, 37 S 199, 103 
AmSR 58. 

3. Curb v. Stewart, 210 Ala. 341, 
98 S 24; Eastern Granite Roofing Co. 
vy. Chapman, 140 Ala. 440, 37 S 199, 
103 AmSR 58. 


4. Curb v. Stewart, 210 Ala. 341, | 


98 S 24; Eastern Granite Roofing Co. 
v. Chapman, 140 Ala. 440, 37 S 199, 
103 AmSR 58. 

[a] Rule applied to paint used in 
painting a building, the use prevent- 
ing the return. Curb v. Stewart, 210 
Ala, 341, 98 S 24. - 

5. Curb v. Stewart, supra. 

6. See supra § 795. 

7. Richardson v. Crouch, 76 Ind. 
A. 28, 129 NE 327; Fuller v. Wade, 
236 Pa. :445, 84 A 785. 


[a] Allegation held sufficient.—An 
allegation, that defendant tendered 
back the goods, and that plaintiff re- 
fused to accept, sufficiently alleges 
compliance with a contract provision 
requiring return. Maxwell Impl. Co. 
v. Fitzgerald, 85 Ind. A. 206, 146 NE 
883. 

8. Monarch Metal Weather-Strip 
Co. v. Hanick, 172 Mo. A. 680, 155 SW 
858; Pease Oil Co. v. Monroe County 
Oil Go:,, 48, Mise.2'85, 138 NYS. 177, 
[aff 158 App. Div. 951, 143 NYS 1134]. 


[a] Plea or answer held sufficient- 
ly to allege damages.—Plea alleging 
breach, damage to a specified sum, 
and asking judgment therefor. B. F. 
Roden Grocery Co. v. Gipson, 9 Ala. 
A. 164, 62 S 388. 
ie Suckling v. Ryan, 17 OntWN 
2 ° i , x 


10. Voneiff v. Braunreuter, 11 Pa. 
Co. 554. 

11. Standard Auto. Co. v. Thurs- 
ton, 54 Pa. Super. 160; Dunn v. Pitts- 
burg Jewelry Mfg. Co., 43 Pa. Super. 
551; Weed v. Weinberger, 12 Pa. Su- 
par 12; Todd Co. v. Luvic, 41 Pa. Co. 


fa] Thus in an action to recover 
for work done and material furnished 
on a motor truck which plaintiff had 
sold to defendant under a guaranty, 
an affidavit of defense is insufficient, 
in failing to allege with sufficient 
particularity the items and amounts 
involved so as to show difference in 
value. Pittsburgh Auto. Co. v. Iron 
City Sand Co., 54 Pa. Super. 622. 


[b] Specific loss on each article.— 
Where the buyer alleges a_ specific 
loss on each article sold by him, that 
the prices obtained were the best ob- 
tainable, and all that the articles were 
worth, the allegations are sufficient. 
Bacon v. Scott, 154 Pa. 250, 26 A 422. 


[ec] Allegations held insufficient. 
—In an action to recover the price 
of certain sacks of flour sold defend- 
ant, an affidavit of defense alleging 
the purchase of certain barrels of 
flour which was of bad quality, that 
a small portion of the amount sold 
was returned to him by his custom- 
ers, and that his direct loss was one 
hundred and nineteen dollars and fifty 
cents, but failing to allege the price 
paid for the barrels of flour, wheth- 
er they were part of the goods men- 
tioned in plaintiffs’ statement, the 
prices at which he sold, the quantity 
and value of the flour returned by his 
customers and not returned by him 
to plaintiffs, the reasons for the re- 
turn of the flour by his customers, 
and that he gave warranties of the 
flour relying on plaintiffs’ representa- 
tions, was insufficient. Kennedy vy. 
Aber, 1) Pas Dist..770, LiyRa, Con 5/70. 


[d] Damages not recoverable.— 
Where defendant was entitled on 
breach of warranty of a machine sold 
him by plaintiff to recover, freight 
paid from plaintiff’s factory, that 
he also pleaded items of damages not 
recoverable on an election to rescind 
the contract did not preclude recoy- 
ery for freight. Houser, etc, Mfg. 
Co. v. McKay, 53 Wash. 337, 101 P 
894, 27 LRANS 925. 


12. Bessemer Ice Delivery Co. v. 
Brannen, 138 Ala. 157, 35.S 563 “La 
Grange v. Coyle, 50 Ind. A. 140, 98 
NE 75. 

13. La Grange v. Coyle, supra. 


14. Tway v. Seneca Motor Car Co., 
284 Fed. 265; Horne v. Evans, 31 Ga. 
A; 870; 120.SH 787; Feeney, etc.,.Co. 
v. Stone, 89 Or. 360, 171 P 569 [cit 
Cye];, Ellis .v. Tips, 16 .Tex. Civ. A. 
82, 40 SW 524. 

[a] Sufficiency of allegations as 
to special damages.—Cleveland 
Punch, ete., Works Co. v. Consumers 


respect of quality.® A mere general allegation of loss 
is insufficient to authorize a recovery of damages 
for breach of warranty,!® but the facts constituting 
a basis for an assessment of damages should be al- 
leged.t2 The amount claimed should be stated,’” and 
an allegation of an offer to return does not render a 
plea good which fails to allege the amount.t? If spe- 
cial damages are claimed the plea should allege that 
they are such as were contemplated by the parties 
at the time the contract was made." 
tion that the goods are not worth the price is not 
The value of the goods if they had been 


A mere allega- 


Carbon Co., 25-Oh. Cir. Ct. 307 -(cross 
petition, in action for balance due on 
price of machinery). 


[b] Expense as matter of dam- 
age.—(1) A counterclaim for breach 
of warranty in the sale of sheep is 
not objectionable because of items 
for care, feed, and expense of keep- 
ing the sheep, the question whether 
the breach of warranty is the proxi- 
mate cause of these damages being 
a matter relating to the proof and 
not to the pleadings. Mallory 
Commn, Co. v. Elwood, 120 Iowa 632, 
95 NW 176. (2) In action on a pur- 
chase-money note in which defendant 
pleaded breach of warranty, special 
demurrer is properly’ sustained to a 
claim for expenses incurred when the 
answer failed to show how or where- 
in the items of expenses were neces- 
sary and proper charges for purposes 
for which incurred. Camp v. Clarkes- 
ville Fdy., etc., Works, 30 Ga. A. 298, 
117 SE 660. 

[c] Allegation of special damage 
insufficient.—In an action for breach 
of warranty as to the amount of 
thorium contained in sand, an aver- 
ment of special damage, in that the 
sand delivered contained approxi- 
mately one fifth less thorium than 
the sand which the seller agreed to 
deliver, so that twenty per cent of 
the chemicals and labor used in ex- 
tracting it were wasted, is insuffi- 
cient as an averment of special dam- 
age not showing that the character 
of the sand could not have been as- 
certained without treating all of it. 
Fuerst v. Polasky, 249 Fed. 447, 162 
CCA“ 13. 


15. Kern v. Saul, 14 Ind. A. 72, 42 
NE 496. 


[a] Exact loss indeterminate.—In 
an action for the price of goods an 
allegation that it was impossible, be- 
fore expiration of the term of guar- 
anty, to state the exact amount of 
loss defendant would sustain by rea- 
son of the defects but, for the rea- 
sons stated, defendant believed and 
was prepared to prove that it equaled 
the sum sued for, is sufficient, al- 
though not stating with reasonable 
accuracy the market value of the 
goods furnished. Newton Rubber 
eae Vai Fahy 86. Pa s0.0mee OumAs 

[b] Allegation held sufficient.—In 
an action on a note for machinery, 
in which a breach of warranty is. 
relied on, an averment that on ac- 
count of its defects the machine was 
not worth more than the four hun- 
dred dollars which had been paid on 
aceount of its purchase is sufficient 
as to the amount of damages sus- 
tained by reason of the defects and 
breach of warranty, although not 
precise. Kenney v. Bevilheimer, 158 
Ind. 658, 64 NE 215. 

[c] Time of making objection.—In 
an action for breach of warranty, the 
failure to plead facts showing the dif- 
ference between the value of the 
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as warranted should be alleged,!® and their actual 
value;'? and a mere averment of the contract price 
instead of the value of the goods is insufficient,*® 
although it has been held that a counterclaim is 
not bad in failing to allege that the contract price 
was the value.1® Where a counterclaim contains an 
averment of the amount defendant was damaged, it 
need not allege what value the goods would have had 
if they had been as warranted.?° <A plea alleging 
damages not recoverable as general damages is not 
therefore bad.?1 


[§ 822] (3) Matters in Defense to Action or 
Counterclaim for Breach. Infancy is a good plea in 
bar of an action on a warranty.**. Non assumpsit is 
not a good plea in an action for breach of a special 
warranty.’> An objection that action on a warranty 
is prematurely brought is not available unless plead- 
ed.?* Where a counterclaim for breach of war- 
ranty of goods ineludes articles specifically men- 
tioned, a reply that plaintiff did not warrant all the 
several articles mentioned stated conjunctively is 
insufficient as containing a negative pregnant.2® Ob- 
jections to the answer based on its failure to deny 
directly the warranty and breach alleged made for 
the first time when findings based on the pleadings 
were proposed by plaintiff will not be considered.?°® 
A reply which impeaches matter alleged in the com- 
plaint is bad.?7 A plea in an action for breach of 


thing sold and its value had it been 


SALES 


breach of such warranty, 


[§§ 821-823 


warranty which sets up the making of tender of other 
goods to replace the defective ones, as provided in 
the contract, is good without an averment of con- 
tinued readiness to replace.?8 A plea averring that 
the goods were sold under complete description, and 
specification set out in the contract, and that they 
conformed thereto, sets up a good defense. ae 

[§ 823] j. Issues, Proof, and Variance—(1) Is- 
sues Raised and Matters To Be Proved—(a) In Gen- 
eral. The general rules relating to issues and proof 
in civil actions?® apply in actions where a breach 
of warranty is relied on as a cause of action or as a 
defense, recoupment, set-off, or counterclaim.** 
Thus matters to be put in issue must be pleaded,*? 
and matters not pleaded cannot ordinarily be 
proved;** but fraud in the procurement of the con- 
tract may be shown in an action for breach of oral 
warranty, although not pleaded.** It is sufficient 
that all material allegations as to the existence of 
the warranty, the breach, and the damage therefrom 
be proved.?® Having bought from an agent, the buy- 
er must prove the agency as well as the warranty.®°® 
Where a buyer sues for breach of warranty and the 
seller counterclaims on a completed secondary con- 
tract in satisfaction of plaintiff’s claim, failure of 
plaintiff to prove his claim will not prevent recovery 
by defendant on the counterclaim.?* The evidence 
admitted must be relevant to the issues raised.?® 


impeach | vided by contract, the buyer could 


as warranted is a substantial omis- 
sion which may be raised after ver- 
dict on motion for judgment. Plano 
Mfg. Co. v. Richards, 86 Minn. 94, 90 
NW 120. 


16. Plano Mfg. Co. -v. Richards, 
supra; J. I. Case Threshing Mach. 
Co. v. Gidley, 28 °.S. D; 101, 132 NW 
711; Acme Harvesting Mach. Co. v. 
Barkley, 22 S. D. 458, 118 NW 690. 


[a] Allegation held sufficient.—In 
a seller’s action, an allegation in the 
buyer’s counterclaim for breach. of 
warranty that the engines purchased 
would have been worth three thou- 
sand five hundred dollars more than 
their actual value if they had been 
as warranted was held sufficient to 
warrant recovery of such amount as 
damages for breach of warranty, al- 


though the counterclaim did not al- 


lege the actual value of the engines 
at the date of sale. Morrow v. 
Learned, 55 Cal. A. 745, 204 P 234. 

ise lano Mite. Co. yn, Richards, $6, 
Minn. 94, 90 NW 120 

18. Wulschner- Stomas Music Co. 
Pea eet: 44 Ind. A. 526, 89 NE 
794. 

19. Sheafe v. Zastrow, 
159, 188 NW 16. 

20. Eldridge v. 
Nebr. 638, 46 NW 923. 

21. Roddam v. Brown, 
109, 77 S 408. 

22. Green v. Greenbank, 2 Marsh. 
485, 4 ECL 496. 

23, ,6r6eSS Vv. . Henry, 
appendix (Pa.) 66. 

24. Collette v. Weed, 68 Wis. 428, 
82 NW 753. 

25. Pullen v. Wright, 
314, 26 NW 394. 


30s iS. SD: 


Hargreaves, 30 


201 Ala. 


1 Browne 


34 Minn. 


26. Mandeville v. Newton, 119 N. 
sven Osis PNUNO 20. 
27. Snyder v. Johnson, 69 Nebr. 


266, 95 NW 692. 

[a] Thus, where in an action on 
notes given for the price, a warranty 
indorsed on the notes is set out as 
part thereof, plaintiff cannot, in his 
reply to a counterclaim based on a 


the consideration of such warranty 
when it is also alleged that the in- 
dorsement on the note was a condi- 
tion for its signature. Snyder v. 
Johnson, 69 Nebr. 266, 95 NW 692. 


28. Carmack vy. McKinney, 7 Ala. 
A. 408, 62 S 289. 
29. Steinhardt v. Consolidated 


Grocery Co., 80 Fla. 531, 86 S 431. 


30. See Pleading §§ 1144-1186. 

31. See cases infra this section. 
32.. See cases infra this note. 
[a] TIllustration.—In an action by 


the buyer for the seller’s breach of 
implied warranty of the quality of 
grain, the answer, admitting sale but 
denying implied warranty or that the 
grain was not good and merchantable 
does not raise the issue that the 
minds of the parties did not meet. 
Rosenbaum v. Davis, etc., Co., 111 
Miss. 278, 71 S 388. 


33. See cases infra this note. 


[a] Waiver of limitations.—In an 
action to recover the purchase price 
of goods, delivered under a contract 
providing that notice of defects and 
claims for breach of warranty must 
be made within ten days, wherein 
defendant set up a counterclaim for 
breach of warranty, evidence relied 
on by defendant as a waiver of the 
short statute of limitations embodied 
in the contract did not sustain a re- 
covery on the counterclaim, where no 
issue based on such alleged waiver 
was tendered by the pleading, defend- 
ant, on the contrary, alleging in his 
counterclaim that plaintiff was given 
notice of the alleged defects within 
a reasonable time, as provided by 
Personal Prop. L. § 130. Blumenthal 
v. Zimmerman, 189 NYS 209. 


[b] ‘Violation of penal code, in 
failing to execute a bill of sale and 
transfer license fee receipt at time 
of sale and delivery of automobile 
was not available where not pleaded. 
Holloway v. Miller, (Tex. Civ. <A.) 
272 SW 562. 


[ec] Fraud after breach.—Where 
an engine sold under warranty proved 
defective and was returned as pro- 


recover such sums as he had paid up 
to that time, but not money, subse- 
quently paid in consequence of fraud, 
in the absence of a count to that ef- 
eck es Rear v. Walker, 200 Ala. 41, 


34. Whipple v. Brown Bros. Co., 
170 App. Div. 531, 156 NYS 63 [aff 
225 N. Y. 237, 121 NE 748}. 

35. Parker v. Fenwick, 138 N. C. 
209, 50 SE 627. 


{a] Failure to prove allegations of 
particular paragraph.—In an action 
for breach of implied warranty in 
sale of piano, failure to prove that 
piano was one of those designated in 
a particular paragraph of the com- 
plaint as having been declared worth- 
less by defendant did not preclude 
recovery on proof of allegations of 
other paragraphs. Stewart v. Smith, 
138. Sz Cy 124,11385 SE sor. 


36. Rosenberg-Nougass Co. v. 
Bischoff, 170 NYS 359. 
37. Boutin v. Andreas, 161 Wis. 


152, 152 NW 822. 
38. See cases infra this note. 


[a]. Bvidence held inadmissible.— 
(1) Where the sole issue is whether 
plaintiff warranted that the goods 
would arrive in good order, evidence 
of their condition when shipped is ir- 
relevant. Battaglia v. Thomas, 5 
Tex. Civ. A. 568, 23 SW 385, 1118. (2) 
Where the only issue was as to the 
condition of a machine when deliv- 
ered to the buyer, evidence as to 
whether he was a fit person to operate 
the machine is not admissible. Mc- 
Kay v. Johnson, 108 Iowa 610, 79 NW 
390. (3) Similarly, an allegation of 
compliance with conditions of the 
warranty will not authorize the ad- 
mission of evidence that compliance 
was waived. Safety Fund Nat. Bank 
v. Westlake, 21 Mo. A. 565. (4) Evi- 
dence of rescission and offer to re- 
turn is inadmissible in the absence of 
allegations. North Collins Bank v. 
Cary Safe Co., 42 App. Div. 233, 59 
NYS 648. (5) Hvidence of effort of 
mortgagor to sell mule back to mort- 
gagee was relevant in action for price, 
in view of issue whether mortgagee 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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‘Where the fact sought to be proved is a mere evi- 
dentiary fact tending to establish the breach, evi- 
dence thereof is admissible, although the fact was 


not, and properly could not have been, pleaded.*® 


[§ 824] (b) General Issue or General Denial. 
though in some jurisdictions the contrary rule pre- 
vails,*® aecording to some decisions under the gen- 
eral issue or general denial in an action for the price 
a breach of warranty may be shown by way of re- 
eoupment*? or in defense.*?. It is, however the rule 
in some jurisdictions that notice of the special mat- 
ter must be given.*® In an action for breach of war- 
ranty defendant cannot, under a general denial, 
prove a release of the claim for damages,** or a 
waiver of the breach.t® Where the seller pleads the 
general issue in an action for breach of warranty, 
he may show that the goods were sound prior to, and 
at the time of, the sale.*® 

[§ 825] (c) Nature and Grounds of Action.47 An 
action for a breach of warranty raises only the ques- 
tions of the existence of a warranty, its breach, and 
the amount of damages suffered by the purchaser.*® 


SALES 


Al-. 
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Tf the only issue raised by the pleadings is that of 
false and fraudulent representations, a breach of 
warranty cannot be shown;?® and conversely under 
an allegation of breach of warranty fraud cannot 


_be proved,®® nor rescission had under a contract not 


providing therefor.°! If both fraud and breach of 
warranty are alleged, there may be a recovery on the 
warranty, or, by proving scienter, on the fraud.°? 
Liability of one selling diseased live stock in viola- 
tion of a statute cannot be availed of under an an- 
swer pleading breach of warranty.°?” 


[§ 826] (d) Warranty. While a general allede: 
tion of -warranty permits of proof of either an ex- 
press or an implied warranty,°* an implied warranty 
cannot be proved under a pleading alleging an ex- 
press warranty,°* and so vice versa.®° Where the 
warranty is not alleged to be in writing, a parol war- 
ranty may be proved,*®® and it has been held that in 
such a case the presumption is that it is a parol war- 
ranty and proof of a written warranty is not ad- 
missible.°? On the other hand if a written warranty 


participated in sale. Dowling v.|! guaranty of a stallion’ S. being service- 51. -Hytex Mfs. Co. v. Trenck, 
5s Ba beers 127% S83, 6), In an ably. sound, Otto) v. “Braman, 9142) (Mex, ‘Civ. A.) 300)Siw 192: 
action for the agreed price of ma- | Mich. 185,105 NW 601 (notice stating i ; ee : 
chinery sold under a written order | that the horse was purchased on the ae be yf Ee eae pee bi 
stating the price, evidence that the|assurance that he was_serviceably Va» ecorah Nat. Bank v. Robi- 


machinery in good condition was 
worth less than half the price was 


sound, when he was not, but was af- 
flicted with a certain disease, 


son, 199 Iowa 1044, 2083 NW 295. 


which 53. Hoe v. Sanborn, 21-N. Y¥. 552; 


held inadmissible. . Cameron|made him _ sterile and ultimately|78 AmD 163; Acme Glass Co. v. 
Pee. aaa Works vy. “Lubbock | caused his death). acer re ky 8 182 ADD. ee 
ight, etc., 0: Grex. —CivgneA, ieltG7 < « ; ogers v. Beckrich, 
SW 256. : GOFAL Re Oe pat eh 1a ede || Apby Div. 428, Cl NYS. 125 Ne ionere 

[bT Several issues.—In an action Wheeling Mold, etc., Co., 82 W. Va. 


on a note for the price of a machine, me 


where defendant pleaded failure of 
consideration, evidence to show how 
the machine operated, and that it was 
worthless, was proper, an'd should not 
be excluded for failure to lay the 
foundation for proving by oral tes- 
timony the contents of a written war- 
ranty elsewhere alleged in the an- 49. 
swer. Aultman, etc., Co. v. Trainer, 
74 Iowa 417, 38 NW 126. 

29. Petersen Oven Co. v. Cap Sheaf 
Bread Co., (Mo. A.) 21 SW (2d) 219. 


40. Garvey v. Houck, 85 Mo. A. 14; 
(Hur dv. Spurgin, 96 Okl. 62, 220 P 324; 
Standard Fashion Co. v. Morgan, 48 


46. 
47. 


56 S 22 


163 P 855. 


3Do% 


Nashua River Paper Co. v. 
Lindsay, 242 Mass. 206, 136 NE 358. 


Hale v. Tompkins, 
DomLR 502, 11 EastLR 91. 


Form of action see supra § 801. 
48. Millsap v. Woolf, 1 Ala. A. 599, 


U. S.—Marmet Coal Co. v. Peo- 
piss Coal Co., 226 Fed. 646, 141 CCA 


Colo.—Denver Auto Goods Co. v. 
Peerless Radiator Co., 


Ind.—Stanley v. Norris, 
Merchants’ Nat. Bank v. Nees, 


637, 96 SE 1020. 
54. U. S.—Texas Star Flour Mills 
Co. v. Moore, 177 Fed. 744. 
Ark.—Thielman vy. Reinsch, 
Ark. 307, 146 SW 525. 
Cal.—Streff v. Gold Medal Cream- 
ery Co., 96 Cal. A. 18, 273 P 831. 
Ga.—United Motor Atlanta Co. v. 
Paxson, 14 Ga. A. 172, 80 SE 704. 
Ind.—Winnemucca Water, ete., Co. 
v. Model Gas Engine Works, 179 Ind. 
542, 101 NE 1007. 
Md.—White Auto. Co. 
119 Md. 251, 86 A 617. 
Nebr.—Smith v. Evans, 13 


(Nig Shy ae 
103 


62. Colo... 549, 


v. Dorsey, 
4 Blackf. 


Nebr. 


ObVeaetT, 149 P1160. 


[a] Implied warranty and breach 
thereof cannot be shown under gen- 
eral denial. Denver Auto Goods Co. 


v. Peerless Radiator Co., 62 Colo. 549, 


635 Es 655. : 
41. Owens v. Sturges, 67 Ill. 366; 
Murray v. Carlin, 67 Ill. 286; Mc- 


Cormick Harvesting Mach. Co. v. Rob- 
inson,. O0\. LU A.” 2b35) <Comparet vy. 
Johnson, 6 Blackf. (Ind.) 59; Allen v. 
Hooker, 25 Vt. 137. 


42. Robinson v. Windham, 9 Port. 
(Ala.) 397. 

43. Otto v. Braman, 142 Mich. 185, 
105 NW 601; Stever v. Lamoure, Lal- 
or (N. Y.) 352; Kinnear v. Thomas, 1 
Oh. Dec. (Reprint) 413, 9 WestLJ 
187; Ohio River Contract Co. vy. Smith, 
76 W. Va. 508, 85 SE 671. 

[a] Damages for breach of war- 
ranty may be proved under the gen- 
eral issue in assumpsit or debt, pro- 
vided notice of the claim is filed as 
a basis therefor. Ohio River Contract 
Co. v. Smith, 76 W. Va. 503, 85 SE 671. 


[b] Notices held sufficient: (1) To 
authorize evidence that the seller 
made an oral promise subsequent to 
the written contract that the ma- 
chine would continue to work satis- 
factorily. : Fay, etc., Co. v. Cummer 
Mfg. Co., 190 Mich. 281, 157 NW 1. 
(2) To permit recoupment of any dam- 
ages resulting from breach of the 
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62 Ind. A. 290, 112 NE 904, [den reh 
62 Ind. A. 290, 110 NE 73]. 


Jlowa.—Humbert v. Larson, 89 Iowa 
258, 56 NW 454. 


Mass.—Cooper v. Landon, 102 Mass. 
8. 


Mo.—Stoutzenberger v. Lamb, (A.) 
190 SW 963. 

Wis.—Sweeney v. Vroman, 60 Wis. 
278, 19. NW 46. 


But see Sherman y. Johnson, 56 
Barb. (N. Y.) 59 (holding that, even 
if plaintiff fails to establish the fraud, 
if he clearly makes out an implied 
warranty, he can recover). 


{aJ Illustrations.—(1) Where the 
seller’s false statement as to the age 
of coal barges and as to whether they 
were made of pine or hemlock were 
not alleged as warranties, no recovery 
could be had on that ground. Marmet 
Coal Co. v. People’s Coal Co., 226 Fed. 
646, 141 CCA 402. (2) A defense al- 
leging that the contract was procured 
by fraud and misrepresentations con- 
cerning the quality of the articles, 
etc., does not raise the issue of an im- 
plied warranty and breach ‘thereof. 
Denver Auto Goods Co. v. Peerless 
Radiator Co., 62 Colo. 549, 163 P 855. 


50. Dean v. Mason, 4 Conn. 428, 10 
AmD 162; Shirk v. Mitchell, 137 Ind. 
185, 36 NE 850; Wiggins v. Long, 9 
Humphr. (Tenn.) 140. 


314, 14 NW 406. 


S. C.—Black v. B. B. Kirkland Seed 
Co., 155 SE 268; Baltazzi v. McCor- 
mick, 153 S. C. 371, 150 SE 900. 


Tex.—Wood v. Ross, (Civ. A.) 26 
SW 148. 
[a] Bhus, where a buyer’s com- 


plaint for damages merely alleged 
that rye sold for seed was represented 
to be genuine “abruzzi rye,”’ the cause 
of action stated was for breach of ex- 
press warranty, and no _ recovery 
could be had on implied warranty. 
Black v. B. B. Kirkland Seed Co., (S. 
C.) 155 SH 268. 


55. Camp v. Clarkesville Fdy., etce., 
Works, 30, Ga. A. 298, 117 SE 660; 
New South Rubber Co. v. Muse, 27 
Ga. A. 549, 109 SE 296. 


[a] Rule applied.—Where the plea 
and answer in a suit for goods sold 
merely denied the indebtedness and 
set up that some of the goods were 
worthless, thus relying only on a gen- 
eral implied warranty, it was error to 
admit evidence of a special express 
warranty of durability and quality 
and to charge thereon., New South 
Rubber.Co. v. Muse, 27 Ga. A. 549, 
109 SE 296. 


; 56. Houston v. Burney, 10 Miss. 
83. 
57. Morgan v. Gaar, etc., 64 Ind. 
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is pleaded, a parol warranty cannot be shown.*® 
Nor is proof of implied warranty admissible unless 
the existence of the warranty is alleged, or the nec- 
essary facts from which a warranty would be implied 
The promise or warranty must be 
truly stated and proved as alleged.°° 
necessary that the proof should be in the exact lan- 
The warr 
to the particular commodity purchased, and not to 
If the petition appears to have 
been intended to declare on both an express and im- 
plied warranty, proof of an implied warranty makes 
out a ease for plaintiff, although the petition is very 
indefinite, if no exceptions have been urged against 
it,°° and if defendant denies any warranty, he may, 
under this denial, show facts negativing the implied, 


are alleged.°® 


guage of the allegation.*+ 


some other goods.®? 


as well as the express, warranty.°* 


“warranty excludes proof of implied warranty.®°° The 


58. Woodruff v. Hensley, 26 Ind. A. 
592, 60 NE 312; Barrett v. Wheeler, 
66 Iowa 560, 24 NW 38; Gibson v. 
Hamell, Tapp. (Oh.) 47. 

59. Carney v. Swift, (Mo. A.) 195 
SW 511; Battaglia v. Thomas, 5 Tex: 
Civ. A. 563, 28 SW 385, 1118 


bee Ark.—Penn v. Stuart, 11 Ark. 
Conn.—Bartholomew  v. 
20 Conn. 271, 52 AmD 338. 
Ga.—United Motor Atlanta Co. y. 
Paxson, 14 Ga. A. 172, 80 SE 704. 
Ind.—Postel v. Oard, 1 Ind. A. 252, 
27 NE 584. - 
Minn.—Day v. Raguet, 14 Minn. 273. 
Tex.—Standefer v. Aultman, etc., 


Nar Co., 34 Tex. Civ. A. 160, 78 SW 
552. 


Bushnell, 


[a] Rule applied.—(1) Under an 
allegation of warranty of eight cases 
of goods a warranty of only seven 
cases may be shown. Atwater v. 
Clancy, 107 Mass. 369. (2) Under a 
plea alleging that a pump was war- 
ranted to give satisfaction and to 
be first-class in every particular, evi- 
dence that the design of the pump 
was poor is admissible without a 
more specific allegation. A. S. Cam- 
eron Steam Pump Works v. Lubbock 
Mentivete:, Co. (Lex, '‘Ciy.. A.) Gb47 
SW 717 (evidence that the pump and 
engine took too much steam is ad- 
missible). (3) Action being brought 
for breach of warranty made at the 
time, of sale, plaintiff could not rely 
on a new contract of express war- 
ranty subsequently made in consid- 
eration of continued use. Little v. 
Widener, (Mo. A.) 32 SW (2d) 116. 
(4) A complaint having declared on 
a standard written warranty, the 
warranty could not be modified by a 
contemporaneous _ letter increasing 
the obligation not pleaded as part 
of the contract. O’Hara v. Hartford 
Oil Heating Co., 106 Conn. 468, 138 
A 4388. (5) A declaration counting 
on breach of warranty that a furnace 
would in all conditions of weather 
properly heat a house excludes proof 
of a warranty that the furnace would 
heat the house to plaintiff's satisfac- 
tion. Watkins v. Phelps, 165 Mich. 
180, 130 NW 618. (6) Where defend- 
ants in an action for goods sold and 
delivered rely on a breach of war- 
ranty that the ‘goods were merchan- 
table and fit to be manufactured in- 
to cloaks for ordinary wear,” proof 
of a warranty that the goods were 
equal to those purchased at a previ- 
ous time is not admissible. _Dom- 
merich v. Garfunkel, 32 Misc. 740, 65 
NYS 564 [aff 33 Misc. 743, 67 NYS 
167]. 

[b] Limited warranty.—To enti- 
tle defendant in an action for dam- 


SALES 


claims that the 
must prove it.°§ 


But it is not 


anty must relate 


proved.®® 


Proof of express 


ages for breach of warranty to show 
that the terms of the warranty were 
limited the fact must be pleaded. 
poean v. Carland, 5 Yerg. (Tenn.) 


[ce] Proof of warranty.—The fact 
that a complaint for the price of 
goods sold refers to a warranty as 
“the warranty herein indorsed,” 
while the warranty is on the same 
face of the paper, below and dis- 
tinctly separated from, the agree- 
ment by rules and lines, does not 
render such warranty inadmissible 
in evidence. Musselman v. Wise, 84 
Ind. 248. 


[d] Description of property.—In 
an action on the case for breach of 
warranty, the allegation of price in 
the declaration must be regarded as 
descriptive of the article, and there- 
fore must be proved. Johnson v. 
McDaniel, 15 Ark. 109. 


61. Thompson v. Morse, 94 Me. 
359, 47 A 900; Rossing v. Pederson, 
145’ Minn. 276, 177 NW 125. 


62. National Surety Co. v. Hart 
Cotton Mach. Co., 106 Okl. 107, 233 P 
213. 


63. Houk v.. Berg, 
105 SW 1176. 


64, Yandell v. Anderson, 
702, 174 SW 481, 


65. Pidcock v. Merchants Nat. 
Bank, 7 Ga. A. 308, 66 SE 973; Pid- 
cock vy. Crouch, 7 Ga. A. 299, 66 SH 


CREE Civ. Ars) 


163 Ky. 


Oabs 
[a] Allegations held to show ex- 
press, and not implied warranty. 


Where, in an action for the price of 
strawberries, the answer alleged that 
plaintiff warranted them to be fancy 
“Klondike,” sound, and in condition 
to arrive at destination in a salable 
condition, it did not amount to a dec- 
laration on an implied warranty of 
their fitness for the market at their 
destination, although it alleged that 
plaintiff knew the berries were being 
bought for that market. Alvin Fruit, 
etc., Assoc. v. Hartman, 146 Mo. A. 
155, 123.SW 957 (holding it necessary 
that defendant prove express war- 
ranty). 


[b] Form of warranty.—Although 
a person may maintain an action on 
an implied warranty of soundness, 
where there iS an express warranty 
of title only, yet he must produce 
the deed as evidence of the sale, and 
to show that there is no express cov- 
enant contrary to the implied war- 
ranty on which his perien 18 brought. 
Allen v. Potter, 13 S. C. 323. 


66. Hall v. ok Corp., 13 
Ga. A. 632, 79 SE 750; Davis v. Berk- 
heimer, 152 Iowa 270, 132 NW 3877. 


67. F. A. Piper Co. v. Oppenhei- 


[§ 827] (e) Scienter. 
ery is based solely on a breach of warranty, allega- 
tions of knowledge of the falsity of the warranty or 
fraud are’immaterial and need not be proved,’® al- 
though the contrary has been held."+ 


[§ 828] (f) Breach. <A breach of warranty must 
be pleaded before it can be proved,*? and cannot be 


‘Paragon Hat Co., 245 Ill. A. 


es i. 
[§§ 826-828 


existence of a warranty need not be proved where 
admitted by the adverse party.°® 
alleging a known purpose to use goods in a certain 
way does not present an issue of “implied warranty 
. of soundness or merchantability.°7 


A petition merely 


A buyer who 
period of warranty was extended 
Where the contract provides that 


retention for a certain time constitutes an admis- 
sion of the truth of all representations, a waiver of 
such provision must be pleaded in order to be 


Where the right of recov- 


mer, (Tex. Civ. A.) 158 SW 777. 


68. Barry v. American Locomo- 
tive Auto. Co., 119 NYS 237. 


69. J. A. Fay, etc., Co. v. Roseland 
Box Co., 170 La. 602, 128 S 649. 


70. U. S.—Shippen v. Bowen, 122 
Up S255, 1 SCtel283,/) 30s sed a heii 
Halsey v. Minnesota-South Carolina 
Land, ete., Co., 28 F. (2d) 720: 


BS ae v. Northrop, 27 Conn. 


Ind.—House v. Fort, 4 Blackf. 293. 


Ky.—Massie v. Crawford, 3 T. B. 
Mon. 218. 


Md.—Osgood v. Lewis, 2 Harr. & 
G. 495, 18 AmD 317. 
Minn.—Brown v. Doyle, 69 Minn. 


543, 72 NW 814; Wilson v. Fuller, 58 


Minn. 149, 59 NW 988; Johnson v. 

Wallower, 15 Minn. 472. 

ee C.—Blanton v. Wall, 49 N. C. 
Oh.—Gartner v. Corwine, 57 Oh. 


St. 246, 48 NE 945. 


R. I.—Fogerty v. Barnes, 16 R. I. 
oe A 982; Place v. Merrill, 14 R. 


Vt.—Pinney v. Andrus, 41 Vt. 631; 
pen v> Buck, 13) Vtie53) (223A D 


Va.—Standard Paint Co. v. Vietor, 
120° Va. 595, 91 (SH “752 \Gerstewe 
Jones, 32 Gratt. (73 Va.) 518, 34 AmR 


778; Trice v. Cockran, 8 Gratt. (49 
Va.) 442, 46 AmD 151. 

Wash.—Ford v. Smith, 48 Wash. 
398; 93) Pa. 909: 


Eng.—Gresham vy. Postam, 2 C. & 
Py 540, 12 ECL 721, 172 Reprint 245. 


See also Moore vy. King, 12 Mart. 
(La.) 261 (quanti minoris). 


71. Manes v. Kenyon, 18 Ga. 291 
(sale of a Slave with, warranty of 
soundness). 


72. American Steel Pipe, etc., Co. 
Vv. Hubbard, 42° CaloVAy s20he tseme 
830; Genuine Panama Hat Works v. 
b3hs True 
man’s Pioneer Stud Farm vy. Baker, 
176 Ill. A. 524; Fetherly v. Burke, 54 
N. Y. 646 mem; Fossum vy. Halland, 
42 N. D. 18, 171 NW 870. See also 
Warren v. Renault Fréres Selling 
Branch; 195 a0MycA ALL: 


[a] Rule applied.—(1) Evidence 
of unsoundness is inadmissible in the 
absence of a plea setting up a breach 
of warranty of soundness, Bessemer 
Ice Delivery Co. v. Brannen, 138 Ala. 
157, 835\.S 56. (2) Where there is no 
allegation of worthlessness for the 
purpose for which the goods were 
bought, no evidence thereof is ad- 
missible. Bessemer Ice Delivery Co. 
v. Brannon, supra; Abraham  v. 
Browder, 114 Ala. 287, 21 S 818. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


- 
= 


§§ 828-829] 


shown under a mere plea of nonperformance of con- 
Having alleged an express warranty and 
its breach, the buyer must prove his allegations,*4 
and that the defects he complains of constituted a 
It is not necessary to 
prove the specific defects in an action on a warranty 
of fitness for a particular purpose.7® 
sought to recover for breach of implied warranty 
of freedom from latent defects known to the seller, 
his knowledge must be alleged and proved.?7 Where 
two warranties are alleged, a proof of breach of ei- 
ther is sufficient ;** and where there are several sales 
and warranties, but the seller knew that the goods 
were to be mixed and that one poor lot would spoil 
the whole, it is not necessary to prove which war- 
Where an implied warranty 
of merchantability and conformity to sample is cre- 
ated by statute in a contract silent as to any war- 
ranty,°° breach of the statutory warranty alone can 
be pleaded and proved.*! Where it is difficult to de- 
termine whether the petition is one for breach of 


tract.73 


breach of the warranty.7® 


ranty was breached.’® 


[b] On sustaining demurrer to 
plea of breach of warranty, evidence 
offered in support of the defense is 
inadmissible. Kirsch vy. Coon, 111 
Conn. 564, 150 A. 523: 

[ec] Allegations held sufficient.— 
(1) A mere allegation that device, 


machine, and safe were totally defec-} 


tive and insufficient admits proof 
thereof. McCaskey Register Co. v. 
Ward, 1 La. A. 419. (2) Where de- 
fects are properly pleaded, and war- 
ranty of freedom from defects in 
material and workmanship, in an ac- 
tion for the purchase price of a car, 
exclusion of testimony as to defects 
in material and workmanship of the 
ear, as to the cost of repairs, and the 
value without defects, is error. Ful- 
wiler v. Daniel, (Tex. Civ. A.) 279 
SW 603 (paint and brakes). 


{d] Allegation held insufficient.— 
A defense denying the contract al- 
leged by plaintiff, and alleging a dif- 
ferent agreement, does not present 
an issue of a breach of an implied 
warranty, although alleging that the 
articles delivered were valueless for 
the purposes intended. Denver Auto 
Goods Co. v. Peerless Radiator Co., 
62 Colo. 549, 163 P 855. 


{e] Surplusage.—In case for de- 
ceit by a warranty that a horse was 
well and sound, where a breach was 
alleged that he was not well and 
sound, but that he was infected with 
glanders, and otherwise unsound and 
diseased, the allegation as to the 
glanders. might be struck out as sur- 
plusage, there being a_ sufficient 
breach without it, and it need not 
therefore be proved. Fisk v. Hicks, 
SlaeNLY td. eo Oe 

73. 
Div. 215, 38 NYS 253 [aff-160 N. 
842, 54 NE 707]. 

74. Totten v. 
Walnmelisin, INVA 7152 


Chambers v. Lancaster, 3 APD. 


Stevenson, 29 S. D. 


75. Whitlock Printing Press Mfg. 
Co. v. Williams, 23 Ga. A. 761, 99 SH 
312. ; 

7G. McCormick Harvesting Mach. 


Co. v. Brower, 88 Iowa 607, 55 NW 
537; Parker v. Shaghalian, 244 Mass. 
19, 138 NE 236. 

77. Snowden =v. 
Ga. 588, 28 SE 121. 

78. Federal Rubber Co. v. King, 
12:Ga. A. 261, 76-SE 1083. 

79. Grasselli Chemical Co. v. City 
Ice Co., 200 Ala. 172, 75 S 920. 

80. See statutory provisions. 

81. Hagerman First Nat. Bank v. 
Peterson, 47 Ida. 794, 279 P 302. 

82. Chamberlain v. Throckmorton, 
206 Fed. 459, 124 CCA 365. 


Waterman, 100 
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Where it is 
ing,’* or, where 


83. 
Iowa Mantel Mfg. 


National Time Recorder Co. v. 
GComl0s. LAS Ob: 


84 Curb v. Stewart, 215 Ala. 511, 
110 S 804. 

228" Morrow v. Bailey, 2 W. Va. 

Smithy. Parsons; 8 GC. & +P: 


199. '34 ECL 688, 173 Reprint 459. 


87. Metropolitan St. R. Co. v. Bro- 
ones Rope Co., (Mo. A.) 182 SW 
88. International Harvester. Co. v. 


Burch, (Mo. A.) 213 SW 493; Knight 
v. Merritt rie eee ete; Co.;a Lb: 
S. C. 308, 149 SBE 2 


89. Register pee Os Co. Vv. 
ash, 109 Ill. A. 236. 


[a] Thus where a purchaser, al- 
though pleading breaches of guaran- 
ties, did not make them the basis of 
any claim for damages, the court 
might properly have disregarded the 
defense of recoupment, Crescent 
Milling Co. v. H. N. Strait Mfg. Co., 
227 Fed. 804, 142 CCA 328 [certiorari 
den 241 U. S. 673 mem, 36 SCt 724 
mem, 60 L. ed. 1231 mem]. 


[b] Rule applied.—In an action 
for the balance due on a certain ship- 
ment of butter, an answer alleging 
full payment by defendant and that 
the butter was of inferior quality 
does not entitle defendant to set off a 
claim for shortage in the weights of 
shipments previous to the one sued 
on, which had been paid for. Roundy, 
etc., Co. v. Nicholson Produce Co., 
166 Iowa 39, 147 NW 305. 


[ec] Sufficiency of allegation.—(1) 
Where, in an action to recover the 
purchase price of steam boilers, the 
answer pleaded as a partial defense 
that by the contract of sale the boil- 
ers were warranted to be of the best 
quality of workmanship and materi- 
al, but that, on being put into serv- 
ice, they were found to be of inferior 
quality, both in workmanship and 
material, and alleged the difference 
in value between the boilers as sold 
and as delivered, such answer, espe- 
cially under code practice and plead- 
ing, was sufficient to entitle defend- 
ant to show by way of reduction of 
plaintiff's recovery the diminished 
value of the boilers by reason of de- 
fective workmanship and material. 
Florence Oil, etc., Co. v. Farrar, 109 
Med. 254, 48 “CCA 345. (2) A com- 
plaint which contains an allegation 
that, after breach, defendant, his 
agent and servant, in attempting to 
cure the disease with which a horse 
was affected, caused such horse to 
die, sufficiently indicates the char- 
acter of plaintiff's claim to allow 
proof that the horse had an ulcerated 


Lar- 
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warranty or rescission, defendant may prove the 
condition of the goods notwithstanding his answer 
has denied a warranty.*? 
defective is inadmissible when the only issue was 
their conformity to sample.** 
pleaded breach of warranty, plaintiff may prove im- 
proper use of goods by defendant without so plead- 


Evidence that goods were 


Where defendant has 


breach of a warranty is relied on, 


plaintiff may, where he has replied generally, show 
that the written warranty: was procured by fraud.*® 
Under a plea of no warranty, the seller cannot show 
that there was no breach.*® 
must be pleaded to be raised as an issue;** and this 
is so of notice of defects within a specified time.*® 
[§ 829] (g) Damages. 
breach of warranty must be pleaded in order to 
render proof thereof admissible.*® 
eral allegation of damage is sufficient to admit proof 
of damages necessarily resulting from the breach,°°® 
there can be no proof of special damages unless spe- 
cially pleaded;°+ but if evidence as to special ele- 


Waiver of the breach 


Damages resulting from a 


And while a gen- 


tooth which had affected the jaw, and 
that defendant upon being notified, 
stated that the tooth could be ex- 
tracted, and assumed the entire re- 
sponsibility of performing the nec- 
essary operation, and that the horse 
died in consequence of the perform- 
ance of the operation. Dennis v. 
Coman, 61 N. Y. 642 mem. 


20. Meacham v. Cooper, 36 Minn. 
227, 30 NW 669; McConnell y. Lewis, 
58 Nebr. 188, 78 NW 518. 


[a] Allegation of -~worthlessness. 
—Where the purchaser of a machine, 
claiming damages for a breach of 
warranty thereof, alleged that the 
machine was entirely worthless, he 
may show what damages he suffered, 
although the machine had some bie 
ue. Massillon Engine, ete., Co. 
Shirmer, 122 Iowa 699, 98 NW 504 
[superseding 93 NW 599]; McConnell 
v. Lewis, 58 Nebr. 188, 78 NW 518 
(allegation of worthlessness does not 
limit proof). 

91. U. S—Sutherland v. Round, 57 
Fed. 467, 6 CCA 428. 

Ala.—Roddam v. Brown, 201 Ala. 
109, 77 S 403; Vann v. McCord, 22 
Ala. A. 241, 114 S 418. 


Ga.—Snowden v. Waterman, 105 
Ga. 384, 31 SE 110. 
Ill.— Wallace v. Tanner, 118 Il. 


A. 639. 


Iowa.—Cole v. Laird, 121 Iowa 146, 
96 NW 744. 


(A.) 62 


Kan.—Frick Co. v. Falk, 
Beer 
rn eae v. Bowles, 4 Bibb 
vo. 

Me.—Thoms v. Dingley, 70 Me. 
100, 85 AmR 3810. 

Minn.—Meacham v. Cooper, 36 
Minn. 227, 30 NW 669. 

Mo.—Alvin Fruit, ete., Assoc. v. 
Hartman, 146: Mo. A. 155, 123 SW: 
957. 


N. Y.—Aron vy. Sills, 205 App. Div. 
358, 199 NYS 4386. 
N. C.—Huyett, ete, Mfg. Co. v. 
Gray, 111 N. C. 92, 15 SE 940. 
Oh.—Klein Structural Steel Co. v. 
John J. Pool Co., 26 Oh. A. 420, 160 
NE 520. 


See also General Motors Truck Co. 

Shepard. (Co. 40) Revs; Los wwsomea 
593 [motion for rearg den 47 R. I. 
88, 129 A 825] (buyer, not satisfied 
with general damages for breach of 
warranty, may show proximate dam- 
age of a greater amount arising by 
reason of special circumstances). 

[a] Illustrations.—(1) In an ac- 
tion for breach of warranty, the dif- 
ference between the purchase price 
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ments of damage not pleaded is admitted without ob- 
jection it may be considered by the jury. 
must damages be pleaded in order to be proved,°* 
but they must be proved in order to be recovered,°* 
and the market or reasonable value must be shown. 06 
Total worthlessness must be pleaded and proved be- 
‘fore the buyer can recover as damages the price paid 


for the goods.°® 


[§ 830] (2) Variance—(a) Existence-and Terms 
of Warranty. The general rules relating to variance 
in civil actions®’? apply in actions in which a breach 
of warranty is relied on either as a cause of action 
or as a defense or counterclaim.®® 
warranty must correspond to the allegation as to its 
terms and if it does not the variance will be fatal.°® 


in New York and the selling price in 
France, without allowance for the 
cost of transportation, insurance, 
etc., was-.special damage, and not 
provable when no _ special damage 
was pleaded. Aron v. Sills, 205 App. 
Div. 358, 199 NYS 436. (2) General 
damages for breach of implied war- 
ranty that metal doors should corre- 
spond with description did not in- 
clude excess cost to fit frames, indus- 
trial insurance, overhead, and profit. 
Klein Structural Steel Co. v. John J. 
Pool Co., 26 Oh. A. 420, 160 NE 520. 


[b] Interest.—(1) Interest cannot 
be allowed where not asked in the 
pleadings. Mayfield v. George O. 
Richardson Mach. Co., 208 Mo. A. 206, 
231 SW 288. (2) Interest on unliq- 
uidated claim of damages for breach 
of warranty may be recovered de- 
spite absence of claim of interest in 
declaration. General Motors Truck 
Con vVoushepard’ Co. 47 Re lo U5S)) 130 
A 593 [motion for rearg den 47 R. 
I, 38; 129 “A. 825]. 


[ec] Plea sufficient to allow proof. 
—(1) A plea of loss to business in 
the sum of three hundred dollars, as 
the result of boots and shoes not be- 
ing as represented, is sufficient to 
support evidence as to damage to 
business, especially where no objec- 
tion, to lack of definiteness was made. 
Elkus Co. v. Voeckel, 27 Ariz. 332, 
233 P57. (2) A plea asking for dam- 
ages for misrepresentations as well 
as a return of the purchase price is 
sufficient to admit evidence of the 
buyer that he bought cattle for mar- 
ket shipment as stockers and feed- 
ers. O’Brien v.. Von lLienen, (Tex. 
Civ. A.) 149 SW 723. 


92. Leitner v. Goodwin, 60 Ga. 148. 

93. See supra text and notes 89- 
92. 

94. Thompson v. Martin, 84 Ga. 


He AL. “Singenr Co; vi 
Gray, 34 Ga. A. 345, 129 SEH 555; M.C. 
Kiser Co. v. Mendel Dept. Store, 32 
Ga. A. 194; 122 SH 794; Horne v. O. B. 
& EH. J. Evans, 31 Ga. A. 370, 120 SH 
iC Le Oo Kiser (Cav. Ehananjarow 
Ga. A. 241, 120 SE 427; King v. Dobbs, 
80 Ga. A. 441, 118 SE 428; Hooper v 
Story, 155 N. Y. 171, 49 NE 773; Van 
AWen ve. Alien) 1 Hilt. GN. Y.))) 5243 
Friedman v. Tamargo, 171 NYS. 171; 
Detroit Steel Products Co. v. Bern- 
heimer, ete., Brewing Co., 151 NYS 
S76 (Rapp v. Platt, 117 NYS 9875 A; 
B. Cleveland Co..v. A. C: Nellis’ Co., 
18 NYS 448: Hirsch! v. Richards, 
28 Oh. A. 38, 162 NE 616; Ulrich v. 
Galveston-Seeburg Electric Piano Co., 
(Tex. Civ. A.) 199 SW 310; Gilbert vy. 
- Gossard, (Tex. Civ. A.) 73 SW 989. 


[a] Thus (1) if special damages 
are claimed because the property was 
used for a particular purpose, it must 
be shown that the vendor knew that 
such property was for such special 
use. Schleuter v. Sherman, 169 Ill. A. 
386. (2) Where, in an ‘action for 


11, 10 SE 369; 


declaration 
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Not_only 


port,” 


to set out the contract substantially.® 
waiver is not a variance where, although the waiver 
is not specifically alleged, the facts of the transac- 
tion as set out in the pleadings point conclusively to 


a waiver.* 
The proof of 


will be fatal;° 


goods sold, an answer setS up as a 
counterclaim the purchase from plain- 
tiff of other goods by sample, and al- 
leges that the goods so delivered were 
inferior, and that defendant thus lost 
the profits of a resale at a price al- 
ready agreed on, defendant is entitled 
to recover ordinary general damages, 
although he fails to prove the special 
damage alleged. Friedman v. Tamar- 
SO laileiN ViSeedealen 6Co) aia cane aCuLom 
on note for a cow, defendants coun- 
terclaiming for breach of warranty 
of soundness, the element of damage 
that milk was unfit for use was recov- 
erable only where fraud or bad faith 
was properly alleged and _ proved. 
Roddam v. Brown, 201 Ala. 109, 778 
403. 


95. Burnley v. Shinn, 80: Wash. 240, 
141 P 326, AnnCas1916B 96. 


96. E. F. Elmburg Co. v. Dunlap 
Hardware Co., (Tex. Civ. A.) 234 SW 
700. 


97. See Pleading §§ 1187-1211. 


98. See cases infra this section; 
and §§ 831, 832. 


99. Moor v. Dewees, Litt. Sel. Cas. 
(Ky.) 227; Whitney v. Houghton, 127 
Mass. 527; Goulding v. Skinner, 1 
Pick. (Mass.) 162; Isaacs v. Wana- 
maker, 71 Misc. 55,127 NYS 846; Mar- 


tin v. Edwards, 11 Humphr. (Tenn.) 
374. 
[a] Rule applied.—Where a com- 


plaint alleges an executed sale with 
warranties, evidence showing an ex- 
ecutory sale is a fatal variance. 
Isaacs v. Wanamaker, 71 Misc. 55, 127 
NYS 346. 


[b] Joint warranty.—Where an 
action is founded on a joint contract 
of sale, laid in the declaration, the 
joint contract is essential to the joint 
warranty of sale, and requires strict 


proof, in whatever form of action 
plaintiff may sue. Stockfleet v. Fry- 
GUA OM SOOO Ls 

[ce] Sale of several slaves.—(1) In 


an action for breach of warranty of 
the soundness of a Slave where the 
alleged that defendant 
had warranted a certain negro wo- 
man to be sound, and the covenant of 
warranty was a receipt for the pur- 
chase money for three Slaves, in which 
defendant did “warrant them sound,” 
the covenant of warranty might be 
considered distributively as applica- 
ble to each slave, and there was no 
variance. McCeney v. Duvall, 21 Md. 
166. (2) But where plaintiff set 
forth a bill of sale of one slave and 
a warranty, and the bill of sale pro- 
duced in evidence was of two slaves 
and a warranty, it was held that there 


was a variance. Tutt v. McLeod, 4 
‘Miss. 223. 
[d] Failure to set forth all terms. 


—Failure of the notice, filed with the 
plea of the general issue under Cir. 


‘Ct. Rules, rule 7c, in an action on a 


[§ 831] (b) Consideration. 
between the consideration alleged and that proved 
but there is no variance where the 


[§§ 829-831 


Thus proof of a qualified warranty will not support 
an allegation of an absolute warranty. 
that the warranty proved is not in the same words~- 
as the warranty alleged will not constitute a fatal 
variance if it appears that the two expressions as 
generally understood and used are of the same im- 
especially where the pleading purports only 


But the fact 


Proof of a 


A material variance 


note given for the purchase price of 
a Stallion, touset forth, with the guar- 
anty, in the contract of sale of his 
being. serviceably sound and _ the 
breach thereof, the duty imposed by 
such contract of returning the horse 
for trade and the subsequent waiver 
of the provision therefor does not cre- 
ate a fatal variance. Otto v. Braman, 
142 Mich. 185, 105 NW 601. 

[e] Bescription of property.— 
Where a mortgage on a traction en- 
gine described it as a compound en- 
gine, and the pleadings on a counter- 
claim for breach of warranty admit- 
ted that the warranty was on the ma- 
chine sold to defendant, which was 
in fact a compound engine, the fact 
that the written warranty called for 
a “simple” traction engine, and that 
the proof described the compound en- 
gine sold, was not such a variance as 
to preclude a recovery on the counter- 
claim. J. I. Case Threshing Mach. 
Co. v. Myers, 69 SW 956, 24 KyL 724. 


1. Deming v. Foster, 42 N. H. 165; 
Logan v. Holland, 25 Tex. 398; Trans- 
it: Grain, etc., Co. v. Lewis, (Tex. Civ. 
A:) 11 SWe (2a) 260. 

2. Conn.—Ferris v. 
Conn 51:3: 


Ga.—Horn vy. Evans, 31 Ga. A. 370, 
120 SE 787. 


I1l.—Phelan v. Andrews, 52 Ill. 486. 


Iowa.—HEllyson yv. Peden, 173 Iowa 
217, 155 Iowa 249. 


Mass.—Hastings v. 
Pick. 214, 18 AmD 420. 
N. Y.—Oneida Mfg. 

rence, 4 Cow. 440. 

Vt.—Henry v. Henry, 1 D. Chipm.- 
265. 

Wis.—Leopold v. Van Kirk, 29 Wis. 
548. 

3. Phelan v. Andrews, 52 Ill. 486 
(holding that, where the declaration 
in an action for breach of warranty 
of two steam boilers alleged that they 
“were intended for driving a grist 
mill” in a certain place, while the 
contract did not mention the purpose 
or the place for which they were to 
be used, there was no variance as 
there was no averment in the declara- 
tion that the contract stated that they 
were to be so used, and as it purport- 
ed only substantially to set out the 
contract). 

4. Ventura Mfg., ete., Co. v. War- 
field, 37 Cal. A. 147, 174 P 382. 

5. Ark.—Buckman vy. Haney, il 
Ark. 339; Penn. v. Stuart, 11 Ark. 415 

Conn.—Pulford v. Johnson, 35 Conn. 
30; Ferris v. Comstock, 33 Conn. 513. 

Oh.—MecMillan v. Theaker, 12 Oh. 


Comstock, 33 


Lovering, 2 


Soc. v. Law- 


Vt.—Allen v. Lansing, 10 Vt. 114. 


Eng.—Blyth v. Bampton, 8 Bing. 
472, 11 ECL 2338, 130 Reprint 595. 


[a] Conditional promise.—In an 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘a reversal. 
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consideration is alleged as a certain sum and the 
proof is of an acceptance for that sum,® or that the 
price was paid in specifie articles,’ or that the price 
was paid partly in cash and partly in property,® un- 
less the various items do not amount to the eonsid- 


eration alleged. 


[§ 832] (c) Breach. The 


not well broken.?1 


action on a warranty of a horse, 
where the consideration stated for the 
warranty was that plaintiff would 
purchase the horse for £63; but the 
consideration proved was that plain- 
tiff would give that sum, and, if the 
horse was lucky, would give defend- 
ant £5 more, or the buying of anoth- 
er horse, there was’no variance, the 
conditional promise omitted in the 
declaration being too vague to be le- 
gally enforced, and not amounting in 
point of law to a promise. Guthing 
v. Lynn, 2 B. & Ad. 232, 22 ECL 104, 
109 Reprint 1130. 
6. Brown v. Jones, 24 Ala. 4638. 


eS Webster v. Hodgkins, 25 N. H. 


8. Hands v. Burton, 9 East 349, 103 
Reprint 606; Saxty v. Wilkin, 11 M. 
& W. 622, 152 Reprint 954. 


S. Harrington v. Worden, 1 Mich. 


10. Bodurtha v. Phelon, 2 Allen 
(Mass.) 347. 
[a] Variance held immaterial.— 


(1) Where the petition alleged an af- 
fliction of the back of the iorse sold, 
but the evidence showed that the 
trouble was azoturia, a disease of the 
stomach, liver, and kidneys, there was 
not such a variance as would require 
McCullough v. Psunn, 83 
Nebr. 591, 119 NW 1127. (2) Where, 
in an action for the price of ‘one 
Canadian spruce silo,’ the evidence 
showed that the silo delivered was 
mostly of spruce, but whether it was 
“Canadian” spruce did not appear, the 
variance was not such as to prevent a 
recovery. Unadilla Silo Co. v. Hull, 
90 Vt. 134, 96 A 535. 


11. Bodurtha v. Phelon, 
(Mass.) 347. 


12. ° Woodbury v. Robbins, 10 Cush. 
(Mass.) 520. 


[a] Inconsistent proof.——Where a 
complaint for breach of warranty in 
the sale of a horse alleged that the 
horse so sold gave the glanders to 
another horse belonging. to plaintiff 
and the answer denied such sickness 
of such other horse, defendant could 
not, under such answer, show that 
such other horse, at the time plaintiff 
purchased him, was affected with a 
disease that would run into glanders 
if not checked, or impeach the former 
owner of such horse, who testified 
that it was sound when sold to plain- 


2 Allen 


tiff. Johnson vy. Wallower, 15 Minn. 
472. 
13. Nichols v. Larkin, 79 Mo. 264. 
14. Watjen v. Louisville Tobacco 


Warehouse Co., 240 Fed. 919, 153 CCA 
605. 
aly 


U. S.—Excelsior Coal Co. v. Gil- 


‘dersleeve, 160 Fed. 47, 87 CCA 202. 


Cal.—Waltz v. Silveira, 25 Cal. App. 
M7, aoe Peo: 

Colo.—Colorado Dry Goods Co. v. 
W. P. Dunn Co., 18 Colo. A. 409, 71 
PES Sills 

Del.—Dietrich v. Badders, 27 Del. 


breach 
must be proved as laid,!® and an allegation of war- 
ranty that a horse sold was gentle when in fact he 
was not gentle is not supported by proof that he was 
Where the allegation of breach 
is that a horse sold had a certain disease, proof that 
the animal had seeds of such disease which developed 
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into a perfect disease is not a variance.” 
tion that notice of the breach was given as required 
by the provisions of the contract is not supported by 
evidence of a waiver of such notice.t? 
sence of objection to the petition there is no vari- 


(55°C. J.F 838% 


An allega- 


In the ab- 


ance when the breach is alleged in the reply, although 


of warranty ¢ 
tion.+* 


499, 90 A 47. 

Ill.— Burns v. Nichols, 89 Ill. 480; 
Maltman v. Williamson, 69 Ill. 423; 
Milk v. Moore, 39 Ill. 584; Maher v. 
McDonough, 174 Il. A. 60; Wadleigh 
v. Robbins, 74 Ill. A. 126. See Over- 
all v. Chicago Motor Car Co., 183 Ill. 
A. 276. 

Ind.—Sanderson v. Trump Mfg. Co., 
180 Ind. 197, 102 NE 2, 12 [cit Cyc]. 

Iowa.—Peet Stock Remedy Co. v. 
Bruene, 230 NW 327; Wetter v. Otto, 
179 Iowa 873, 162 NW 12. 


Ky.—Malone v. Keith, 205 Ky. 711, 
266 SW 381. 

Mass.—Farrell v. Manhattan Mar- 
ket Co., 198 Mass. ,271, 84 NH 481, 126 
AmSR 436, 15 LRANS 884; Noble v. 
Fagnant, 162 Mass. 275, 38 NE 507: 
Lothrop v. Otis, 7 Allen 435. 

Mo.—Monumental Bronze Co. v. 
Doty, 92 Mo. A. 5; Garvey v. Hauck, 
85 Mo. A. 14. 


N. Y.—Rinaldi v. Mohican Co., 225 
ING a Ose bal Nee omni. aunnlis 
Sons, Ine. v. Williams Engineering, 


etc., Co., 136 App. Div. 710, 121 NYS 
478; Sharples v. Angell, 46 App. Div. 
329, 61 NYS 643; J. H. Paddock Co. 
vy. Sandrovitz, 128 NYS 656; Raines 
v. Totman, 64 HowPr 493. 


Okl.—Fifth Ave. Library .Soc. v. 
Phillips, 39 -Okl. 799, 136 P 1076. 

S. D.—Acme Harvesting Mach. Co. 
v. Brown, 32 S. D. 358, 148 NW 128, 
83. S. D. 141, 144 NW 919. 


Tex.—C. H. Dean Co. v. Standifer, 
37 Tex. Civ AL 181, 83 SW (280. 


Wash.—Tacoma Coal Co. v. Brad- 
ley, 2 Wash. 600, 27 P 454, 26 AmSR 
890. 


W. Va.—Wallace v. Douglas, 58 W. 
Va. 102, 51 SE 869. 


5 Sask.—Nickle v. Harris, 3 Sask. L. 
00. 

[a] Reliance on seller’s skill and 
judgment.—(1) A buyer, claiming the 
existence of an implied warranty, has 
the burden of proving that he has 
made known his purpose to the seller, 
and that he has relied on the Seller’s 
skill and judgment. Rinaldi v. Mo- 
hicancCo:,)2250N,. Yo 70) 120 NE Maid. 
(2) So in an action against a dealer 
for the sale for food of an unsound 
chicken under an implied warranty 
that it was fit for food, the buyer has 
the burden of proving that in making 
the purchase he relied on the skill and 
judgment of the dealer in selecting 
the same. Farrell v. Manhattan Mar- 
ket Co., 198 Mass. 271, 84 NE 481, 126 
AmSR 436, 15 LRANS 884. 


16. U.S.—Buckstaff v. Russell, 151 
U. S. 626, 14 SCt 448, 38 L. ed. 292; 
OQ. ©: Barber Min., etc., i\Co. v. Brown 
Hoisting Mach. Co., 258 Fed. 1, 169 
CCA 139; Crescent Milling Co. v. H. 
N. Strait Mfg. Co., 227 Fed. 804, 142 
CCA 828 [certiorari den 241 U. S. 673 
mem, 36 SCt 724 mem, 60 L. ed. 1231 
memJj; Excelsior Coal Co. v. Gilder- 
sleeve, 160 Fed. 47, 87 CCA 202. 


Ala.—Hafer vy. Cole, 176 Ala. 242, 


[§ 833] k. Evidence*—(1) 
Burden of Proof. The burden of proof is on the party 
relying on a breach of warranty to show the warran- 
ty,'® and the breach thereof.'® 
is also on such party to show the damages resulting 


technically it should have been alleged in the peti- 


Presumptions and 


The burden of proof 


5T S757. 


Ark.—Williams v. Newkirk, 121 Ark. 
439, 181 SW 304; Highsmith Bros. v. 
Hammonds, 99 Ark. 400, 138 SW 635; 
American Standard Jewelry Co. v. 
Bll 90 Arke 788 117 Swi (Sie 


Cal.—Cerruti Mercantile Co. v. Simi 
Land Co., 171 Cal. 254, 152: P 727;" wd- 
nee v. Mancebo, 37 Cal. A. 22, 173 P 


Del.—Dietrich v. Badders, 27 Del. 
499, 90 A 47, 


D. C.—Purity Ice Co. v. Hawley 
Down Draft Furnace Co., 22 App. 573. 


Ga.—Carter v. Minton, 119 Ga. 474, 
46 SE 658; Colt v. Mallory, 35 Ga. A. 
289, 133 SE 55; Reeves Tractor, etc., 
Co. v. Barrow, 30 Ga. A. 420, 118 SE 
456; Bray v. Southern Iron, etc., Co., 
28 Ga. A. 813, 1138 SE 55; Whitlock 
Printing Press Mfg. Co. v. Williams, 
23 Ga. Al 761,99 SH 322: 


Ill.— Burt v. Garden City Sand Co., 
237 Ill. 473, 86 NE 1055 [aff 141 Tl. 
A. 603]; Morris v. Wibaux, 159 Ill. 
627, 43 NE 837 [aff 47 Tll. A. 630]; 
Maltman v. Williamson, 69 Ill. 423; 
Milk v. Moore, 39 Ill. 584;: Ryan v. 
Hooton, 122 Ill. A. 514; Brie City Iron 
Works v. Dempsey, 77 Ill. A. 667; 
Cook v. Tavener, 41 Ill. A. 642; Can- 
ton First Nat. Bank v. McCann, 4 Ill. 
A. 250. See Overall v. Chicago Motor 
CariCog 183 TNA. 2768 


Ind.—Sanderson v. Trump Mfg. Co., 
180 Indy 197, 102°NE 2, 12 [cit-Cye]; 
Emerson-Brantingham Impl. Co. v. 
Tooley, 81 Ind. A. 460, 141 NE 890; 
McKendry v. Sinker, 1 Ind. A, 2638, 27 
NE 506. 


Iowa.—Peet Stock Remedy Co. v. 
Bruene, 230 NW 327; Oelwein Chem- 
ical Co. v. Baker, 204 Iowh 66, 214 NW 
595; Junkin v. Hargrove, 196 Iowa 
1387, 195 NW 217; Wetter Bros. v. 
Otto, 179 Iowa 873, 162 NW 12; Mer- 
chants’ Nat. Bank v. Grigsby, 170 
Iowa 675, 149 NW 626; Hoffman v. 
Hampton Independent School Dist., 96 
Iowa 319, 65 NW 322. 


Kan.—Eagan v. Murray, 102 Kan. 
193, 170 P 389; Acme Harvester Co. 
v. Erne, 63 Kan. 858, 66 P 1004. 


Ky.—Tipton v. Triplett, 1 Metc. 570. 


La.—Prejean v. Wogan, 110 La. 362, 
34 S 476; Whitney Iron Works v. 
Reuss, 40 La. Ann. 112, 3 S 500; Wil- 
son v. Hussey, 4 La. A. 196; Ross 
Milling Co. v. Giliberti, 3 La. A. 5. 


Mass.—H. H. Franklin Mfg. Co. v. 
Lamson, etc., Mfg. Co., 189 Mass. 344, 
75 NE 624, 3 LRANS 345; Noble v. 
Fagnant, 162 Mass. 275, 38 NE 507: 
Lothrop v. Otis, 7 Allen 435; Cun- 
ningham v. Hall, 4 Allen 268; Dorr v. 
Fisher, 1 Cush. 271. 


Mich.—Fealk v. Economy Baler Co., 
223 Mich. 45,193 NW 787; Waterman- 
Waterbury Co. v. Wyoming Tp. School 
Dist. No. 2, 182 Mich. 498, 148 NW 
673, 674, LRAI1915B 626 [cit Cyc]; 
Keystone Mfg. Co. v. Forsyth, 123 
Mich. 626, 82 NW 521; Avery v. Bur- 
rall, 118 Mich. 672, 77 NW 272. 


Minn.—Jordan v. Van Duzee, 
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from the breach,!7 and a performance of the condi- 
tions on which the right to assert the warranty de- 


Minn. 103, 165 NW 877, LRA1918B 
1136; Beckett v. Gridley, 67 Minn. 37, 
69 NW 622. 

Miss.—Christian, etc., Co. v. Good- 
man, 132 Miss. 786, 96 S 692; Still- 
well, ete., Co. v. Biloxi Canning Co., 78 
MASSEY, 29) S513. 


Mo.—Harper v. Blanton, (A.) 274 
SW 845; Terry v. Adams-Hicks Zinc, 
etce., Corp., (A.) 222 SW 488; Out- 
cault Adv. Co. v. Schierbaum, (A.) 
209 SW 982; Ingersoll v. Bond, (A.) 
184 SW 903; Alvin Fruit, etc., Assoc. 
v. Hartman,.146 Mo. A. 155, 123 SW 
957; Roth v. Continental Wire Co., 
94 Mo. A. 236, 68 SW 594; Monumen- 
tal Bronze Co. v. Doty, 92 Mo. A. 5; 
Garvey v. Hauck, 85 Mo. A. 14. 


N. Y.—John Turl’s Sons, 
Williams Engineering, etc., 
App. Div. 710, 121 NYS 478; Sharp- 
les v. Angell, 46 App. Div. 329, 61 
NYS 643; Deeley v. Heintz, 40 App. 
Div. (612,550) NYS 4583 fatlol69y N.Y. 
129562) NEY 53813 -S. H,. ‘Paddock Co: 
v. Sandrovitz, 128 NYS 656. 

N. D.—Citizens’ Bank v. Crane 
Creek Tp., 231 NW 281; Axford v. 
Gaines, 50 N. D. 341, 195 NW 555; 
Plano Mis. Co.) Vv. Root, 3 IN. D. 165, 
54 NW 924. 


Oh.—Cogswell Dental Supply Co. v. 
Foley. RO mCineeC tyoNe Sok Bo T= 
ternational Clay Mach. Co. v. Oliver 
Mach. Co., 21 OhNPNS 425. 


Okl.—Western Silo Co. v. Cousins, 
16, Ol, 154,,184 P 92; Spaulding v. 
Howard, 51 Okl. 502, 152 P 106; Fifth 
Ave. Library Soc. v. Phillips, 39 Okl. 
799, 136 P 1076; Bilby v. Thomas Gin- 
Compress Co., 33 Okl. 254, 124 P 1093; 
Spaulding Mfg. Co. v. Holiday, 32 Okl. 
823, 124 P 35; Clevenger v. Lewis, 20 
Okl. 837, 95 P 230, 16 LRANS 410. 


Or.—Schumann v. Wager, 36 Or. 65, 
58 P 770. 

Pa.—Miller v. James Smith Woolen 
Mach. Co., 220 Pa. 181, 69 A 598; Cat- 
alano v. Corcoran, 86 Pa. Super. 32; 
G. D. Whitcomb Co. v. Quemahoning 
Creek Coal Co., 70 Pa. Super. 127. 


Porto Rico.—Marquez vy. Abarca, 28 
Porto Rico 320. 


R. I.—Swinehart Tire, etc., Co 
Broadway Tire Pxch., 44 RT 253, 116 
WAST 55. 


‘SS; Dj Reeves v. Block, 31 SD, 60, 
139 NW 780, 783 [cit Cyc]. 

Tex.—Friesenhahn v. Tips Hngine 
Works, (Civ. A.) 288 SW 341; Scott 
v. Industrial Finance Corp., (Civ. A.) 
265 SW 181; C. H. Dean Co. v. Stand- 
ifer,,onnhex., Civ. Ay 18) 83 SW 230. 

Wash.—Tacoma Coal Co. v. Brad- 
ley, 2 Wash. 600, 27 P 454, 26 AmSR 
890. 

W. Va.—Kelley-Springfield Road 
Roller Co. v. Coffman, 69 W. Va. 035, 


Ine ‘v. 
Coyrssé 


72 SE 749; Wallace v. Douglas, 58 
W. Va. 102, 51 SE 869. 

Wis.—Oscar Smith, etc, Co. v. 
Janesville Batting Mills Co., 150 Wis. 


528, 137 NW 966; Lieberman v. Lip- 
pert, 109 Wis. 1, 85 NW 126. 


B. C.—Swift v. David, 16 B. C. 275. 


[a] Warranty of title—(1) When 
there is an outstanding mortgage, and 
the mortgagee obtains the possession 
of the property by replevin, and the 
purchaser begins an action on im- 
plied warranty of title before the 
final adjudication of the mortgagee’s 
claim, the burden is on the purchaser 
to prove a valid preéxisting mort- 
gage before he can recover on the 
warranty. Clevenger v. Lewis, 20 
Okl. o3 T 95. BP. 230, VOcURANS) 410. 
(2) So the buyer, ‘under an implied 
warranty, may determine the validity 
of an outstanding title in his own 
way, but has the burden of establish- 


Co. 
677. 
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ing it when necessary to support an 
action against the seller for breach 
of warranty (Jordan v. Van Duzee, 
139 Minn. 103, 165 NW _ 877, LRA 
1918B 1136); (3) and a buyer yield- 
ing property to one asserting a su- 
perior title must, as against the sell- 
er, assume the burden of proving that 
he yielded to a paramount. title 


(Hafer “vi Cole, 176 Ala.e 242) 57S 
757). 
[b] Warranty of quantity.— 


Where plaintiff’s claim was based on 
a shortage in the guaranteed weight 
of a quantity of peas sold to him 
by defendant while in storage at a 
distant place, the burden of proof 
was on plaintiff, and was not shifted 
by proof that the peas weighed less 
than the guaranteed weight three 
months after the sale, when there was 
ample opportunity. for a change in 
the amount during the _ interval. 
Lieberman vy. Lippert, 109 Wis. 1, 85 
NW 126. 

[c] Warranty of satisfaction.— 
Where defendant in an action for 
the purchase price of a machine al- 
leges a warranty of satisfaction and 
that he was dissatisfied, the burden 
is on him to prove, not only the war- 
ranty, but his dissatisfaction. Wet- 
ter Bros. v. Otto, 179 Iowa 8738, 162 
NW 12. 


[d] Failure to repair.—Where, in 
an action on a note, defendant pleads 
that the consideration was an organ 
sold under a covenant of warranty, 
and that there was an agreement to 
repair certain defects, which plain- 
tiff refused to carry out, it is incum- 
bent on defendant to prove a breach 
of the agreement. Carter vy. Minton, 
119 Ga. 474, 46 SE 658. 


[e] Cattle powder.—Defendant 
sued for the price of cattle powder 
to prevent clover bloat, counter- 
claiming for breach of warranty, has 
the burden of proving the cattle died 
from clover bloat. Peet Stock Rem- 
edy Co. v. Bruene, (Iowa) 230 NW 

[f] Defects within terms of war- 
ranty.—The burden is on the buyer 
to show that the defects complained 
of are within the terms of the war- 


Panty.) LLL s hranklin Mit. ko. pv. 
sano ete:,, Mie. Cor, 189. Mass. 
o44,. oo NE 624, 3 LRANS 3845. 

[gz] Cause of defect.—W here 


plaintiff sold defendants, by sample, 
molasses, to be delivered f. o. b., and, 
in an action for price, defendants de- 
clined to pay, on the ground that it 
was not equal in grade to the sample 
furnished, they should ‘sustain the 
averment that the tanks in which the 
molasses was received were not the 
cause of their deterioration. Prejean 
v. Wogan, 110 La. 362, 34 S 476. 


17. U. S.—Excelsior Coal Co. v. 
Gildersleeve, 160 Fed. 47, 87 CCA 
202. 

Ga.—Brooks v. Camak, 130 Ga. 213, 
60 SE 456; Carter v. Minton, 119 
Ga. 474, 46 SE 658; Horne v. Evans, 
81 Ga. A. 370, 120 SE 787; Coffee v. 
Worsham, 31 Ga. A. 62, 119 SE 665. 


Iowa.—J. I. Case Threshing-Mach. 
v. Haven, 65 Iowa 359, 21 NW 


Md.—Rittenhouse-Winterson Auto 


Co. v. Kissner, 129 Md. 102, 98 A 361. 
Minn.—Johnson v. Wallower, 15 
Minn. 472. 


Miss.—Christian, ete., Co. v. Good- 


man, 132 Miss. 786, 96 S 692. 
Mo.—Meyer Furnace, etc., Co. v. 
Greenwell, (A.) 297 SW 197; Zum- 


brunn vy. Royal Typewriter Co., (A.) 
253-SW 59; Outcault Adv. Co. Vv. 
Schierbaum, (A.) 209 SW 982; Meni- 
han Co. v. Lipschitz Barack Shoe Co., 


pends!§ or a waiver thereof.?® 
accepted, retained, or failed to return the property, 
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So, where he has 


(A.) 206 SW 232; Hope Engineering, 
etc., Co. v. Lightfoot, (A.) 193 SW 
624. 

N. Y.—-Hooper v. Story, 155 N. Y. 
171, 49 NE 773; National Metal Edge 


Box Co. v. Gotham, 125 App. Div. 
101, 109 NYS 450; Dume v. Clydes: 
dale Truck Sales Corp., 119 Mise. 


590, 196 NYS 894. 


N. D.—Plano Mfg. 
N. D. 165, 54 NW 924. 


Oh.—Lewistown Fdy., 
Hartford Stone Co., 
DL OCIN BY pilio: 


Okl.—Western Silo Co. v. Cousins, 
76 Okl. 154, 184 P 92; Spaulding v. 
Howard, 51 Okl. 152) Prono Ge 
Spaulding Mfg. Co. v. Holiday, 32 
Ok]. 823,124 P. 35. 

Or.—Lenz_v. Blake, 44 Or. 
P3566. 


Tex.—Swift v. Roach, (Civ. A.) 266 
SW 846; Scott v. Industrial Finance 
Corp., (Civ. A.) 265 SW 181. 

Wis.—Leitermann vy. Barnard, 141 
Wis. 488, 124 NW 1655. 


See Anderson Computing Scale Co. 
v. Hattenbach, 199 Ill. <A. 467; 
Charles H. Brown Paint Co. v. Erick- 
son, 190 Ill. A. 186; Overall v. Chi- 
cago Motor Car Co., 183 Ill. A. 276. 


Co.’ V.. Root, 3s 


etc.) (Comm ve 
92) Oh ay Staeenos 


569, 76 


But see Adkins, ete, Co. v. Rhine- 
lander Paper Co., 199 Ill. A. 347. ‘ 
[a] Rule applied.—Where it ap- 


pears from the buyer’s evidence that 
causes other than the defective ma- 


chine complained of and covered by 


warranty delayed the operation of 
the factory, the burden is on the buy- 
er to show what part of the delay 
was caused by the defect and what 
damages were sustained from the de- 
lay so caused. Lewistown Fdy., etc., 
Co. v. Hartford Stone Co., 92 Oh. St: 
76, 110 NE 515. 


{b] Failure to sustain burden.— 
(1) Where, in an action for the price 
of paper boxes, the answer alleged 
that the boxes were warranted 
grease-proof, but they were not, and 
plaintiffs proved the sale and deliv- 
ery and acceptance of the boxes, and 
defendant introduced no evidence as 
to damages suffered by him, plain- 
tiffs were entitled to judgment for 
the purchase price, B. & C. Comp. § 
799, providing that the party having 
the affirmative of an issue must 
prove it. Lenz v. Blake, 44 Or. 569, 
76 P 3856. (2) Defendant, setting up 
breach of warranty of goods pur- 
chased, does not sustain his burden 
of showing damages, unless some 
data is furnished from which the 
jury may determine the extent of 
damage or failure of consideration. 
Horne v. Evans, 31 Ga. A. 870, 120 
SE 787; Coffee v. Worsham, 31 Ga. 
A. 62, 119 SE 665. 


18. Ala.—-Landman sy. 
V7 Ala 312, 23 2S) Ub: 

Ark.—Williams  y. 
Ark. 439, 181 SW 304. 

Cal.—Edson vy. Mancebo, 37 Cal. A. 
22, 173 P- 484. 


Ga. 
A. 354, 1038 


Bloomer, 


Newkirk, 121 


Digkens ee 25 Ga. 
SE 195 


Ind.—Sanderson v. Trump Mfg. Co. 
180 Ind. 197, 102 NW 2, 12 [cit Gye]. 


Iowa.—Peet Stock Remedy Co. v. 
Bruene, 230 NW _ 327. 


Kan.—Acme Baty oates Co. v. Erne, 
63 Kan. 858, 66 P 1004 


N. D.—Axford v. Caine: 50.N.° D: 
341, 195 NW 555; Plano Mfg. Conv. 
Root, SND 165, 54 NW 924. 


Pa.—Catalano vy. Corcoran, 86 Pa. 
Super. 32. 


19. Merchants’ Nat. Bank vy. Grigs- 
by, 170 Iowa 675, 149 NW 626. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the presumption is that he waived defects,?° or that 
the article sold corresponded with the warranty ;** 
and the burden is on him to show such reasonable ex- 
euse for his acts as will rebut the presumption.*? 
The burden is, of course, on the seller to show mat- 
ters relied on in defense of his liability for breach 
of warranty,?* as where he alleges that the insuffi- 
ciency is due to lack of proper care on the buyer’s 
part,?* or to other causes,?° or that; the buyer has 
waived the breach;?° and so the burden rests on him 
to show facts in mitigation of damages.?* A pre- 
sumption of warranty of title arises on proof of a 
sale of a chattel,?* and when the sale has been shown, 
the burden is on the party denying the warranty and 
resisting a recovery ‘growing out of it, to rebut the 
presumption;?®° and where a provision in a seller’s 
printed order form that no representation or guar- 
anty had been made by the salesman on behalf of 
the seller which was not therein expressed is stricken 
out, the inference arises that representations or guar- 
anties not therein expressed had been made.*® There 
is a presumption, in an action for breach of war- 
ranty when there is no evidence to the contrary, that 
the price for which the article sold was its repre- 
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sented value.*t It will not be presumed that all 
articles sold were defective because some were;?” 
and the fact that the goods a short time before a 
sale with warranty had belonged to another raises 
no presumption that at the time of the sale they did 
not belong to the seller.*? Breach of warranty is 
never presumed.** Where there was an express war- 


_ranty but the buyer relies on an implied one, the 


burden is on him to show that the implied warranty 
is not inconsistent with the express warranty.*> It 
is, of course, error for the court to place too great 
a burden of proof on a party.*°® 

Intent to warrant will be conclusively presumed 
from a positive assertion or representation intended 
to induce a purchase and which does induce the buyer 
to purchase relying thereon.** 

Reliance on warranty will be presumed where the 
warranty is part of the contract of sale and part of 
the consideration of the purchase price, according 
to one view,** but there is authority to the effect that 
the buyer’s failure to prove reliance on a warranty 
precluded recovery for a breach thereof.®® 


Ignorance of falsity of warranties may be inferred 


20. Wells v. Selwood, 61 Barb. (N. 
Y.) 238; Ash v. Beck, (Tex. Civ. A.) 
os ey 53; Merrill v. Waddell, 47 Ont. 

. 572. 


{a] Presumption of fact.—The 
presumption raised by failure to re- 
turn the goods is one of fact only and 
not of law. Ash v. Beck, (Tex. Civ. 
A.) 68 SW 53. ; 

21. Fink v. Marr, 81 Wash. 92, 142 
P 482; Kelley-Springfield Road Roller 
Co. v. Coffman, 69 W. Va. 635, 72 SE 


749; Merrill v. Waddell, 47 Ont. L. 
572. 
[a] Presumption of fact.—The 


presumption that the goods sold cor- 
responded with the warranty raised 
by failure to return them is one of 
fact, and not of law. Fink v. Marr, 
81 Wash. 92, 142 P 482; Kelley-Spring- 
field Road-Roller Co. v. Coffman, 69 
W. Va. 635, 72 SE 749. 


22. U. S.—Marmet Coal Co. v. Peo- 
os Coal Co., 226 Fed. 646, 141 CCA 
402. 

La.—Whitney Iron-Works vy. Reuss, 
40 La. Ann. 112, 3 S 500. 


N. Y.—Wells v. Selwood, 61 Barb. 
238. 


Tex.—Florida Athletic Club v. Hope 
Lumber Co., 18 Tex. Civ. A. 161, 44 
Sw 10. 


W. \Va.—Kelley-Springfield Road 
Roller Co. v. Coffman, 69 W. Va. 635, 
C20 SE)" 149: 


Ont.—Merrill v. Waddell, 47 Ont. L. 
572. 

[a] Failure to discover defects.— 
A buyer, who claims that the seller 
breached a warranty as to the sea- 
worthiness of coal barges, has the 
burden of proving that their unsea- 
worthiness was not discovered before 
the date at which the natural proba- 
bility is that actual unseaworthiness 
existing at the time of delivery would 
normally have been discovered. Mar- 
met Coal Co. v. People’s Coal Co., 226 
Fed. 646, 141 CCA 402. . 


23. See cases infra notes 24-26. 


24. Roenfeld v. Poston, 186 Iowa 
769, 171 NW 597; Wingate v. John- 
son, 126 Iowa 154, 101 NW 751; J. 
B. Colt Co. v. Berry, 218 Ky. 119, 290 
SW 1059; Brown v. Nevins, 84 N. J. 
L. 215, 86 A 988; Industrial Sales En- 
gineering Co. v. Agisim, 7 N. J. Misc. 
648, 147 A 45; Pendergrass v. Fair- 
child, 106 Or. 537, 212 P 968; Oregon 
Auto-Dispatch y. Portland Cordage 


Co., 51 Or: 583; 94. P 36,95 P 498. But 
see Johnson v. Wallower, 15 Minn. 
472 (holding that where part of the 
damage claimed was for loss of a 
horse which caught the disease from 
a horse warranted to be sound, the 
burden was on the buyer to show that 
the disease was communicated with- 
out his fault). 

[a] Rule applied.—A party war- 
ranting roofing for ten years, and 
agreeing to repair if by reasonable 
wear or tear it leaked within that 
time has the burden of proving that 
a leakage was not due to reasonable 
wear and tear. Brown v. Nevins, 84 
N. J... 215,86 A 938. 


25. Montague Compressed Air Co. 
v. Fulton, 166 Mo. A, 11, 148 SW 422. 


[a] Thus, where the seller of a 
pump failing to pump the warranted 
amount of water asserts such fail- 
ure was due to the insufficiency of 
water in the wells, the burden of 
proving that fact is on him. Mon- 
tague Compressed Air Co. v. Fulton, 
165 Mo. A. 11, 148 SW 422. 


26. Brought v. Redewill Music 
Co.,. 17 Ariz. 393; 153. P 285; Nashua 
River Paper Co. v. Lindsey, 249 Mass. 
365, 144 NE 224; Ramsey v. Hill, 92 
S. C. 146, 75 SE 366; Unadilla Silo Co. 
v. Hull, 90 Vt. 134, 96 A 535. 


{a] TIllustrations.—(1) A seller of 
an unsound mule has the burden of 
proving the buyer’s waiver of un- 
soundness to prevent a recovery for 
damages sustained in consequence of 
the unsoundness. Ramsey v. Hill, 92 
S. C. 146, 75 SH 366. (2) Where the 
buyer of an article warranted as de- 
scribed agrees to accept it on arrival 
at a place named in the contract and 
the seller asserts that it was so ac; 
cepted, he has the burden of proving 
such acceptance. Unadilla Silo Co. 
v. Hull, 90 Vt. 134, 96 A 535. 


Waiver of warranty and breach as 
question of fact see infra § 850. 


27. Pioneer Electric Co. v. Mc- 
Curdy, 151 Minn. 304, 186 NW 776. 


28. Hodges v. Wilkinson, 111 N. C. 
56, 15 SE 941, 17 LRA 545; Mauldin 
v. Milford, 127 S. C. 508, 121 SE 547. 

Implication of warranty see supra 
§ 748. : 

29. Hodges v. Wilkinson, 111 N. 
C. 56, 15 SE 941, 17 LRA 545; Maul- 
din v. Milford, 127 S. C. 508, 121 SE 
547. 


30. King v. Edward Thompson Co., 
56 Ind, A. 274, 104 NE 106. 


31. Garr v. Young, (Tenn. Ch. A.) 
62 SW 631; Gutta Percha, etc., Mfg. 
Co. v. Cleburne, (Tex. Civ. A.) 107 
SW 157 [rev on other grounds 102 
Tex. 36, 112 SW 1047]. 


32. J. I. Case Plow Works v. Niles, 
etc., Co., 90 Wis. 590, 68 NW 1013. 


33. Tipton v. Triplett, 1 Metce. 
(Ky.) 570. 


34. Burt v. Garden City Sand Co., 
eee A. 603 [aff 237 Ill. 473, 86 NE 


[a] Payment of duties.—With ref- 
erence to a Sale of imported goods, 
made at a time when the port at 
Which the sale was made was in the 
occupation of military forces in insur- 
rection against the United States, by 
whom the collection of duties had 
been for a long period interrupted, the 
presumption is that the parties con- 
tracted with reference to the state of 
affairs existing at the time, and that 
the seller did not warrant that the 
duties had been paid. Snodgrass v. 
Adams, 21 La, Ann, 136. 


[b] Possession.—In the absence 
of evidence to the contrary the pos- 
session of the seller will be presumed. 
Long v. Hickingbottom, 28 Miss. 772, 
64 AmD 118. 


35. Ray Motor Co. v. Stanyan, 123 
Me. 346, 122 A 874. 


36. Shannon y. Abell, 169 Mo. i. 
598, 155 SW 62. 


[a] Thus, where a stallion was 
warranted sound and a good breeder, 
it is error for the court to place the 
burden on plaintiff in an action for 
breach of warranty, to prove that he 
was worthless as a breeder, it being 
sufficient to prove him not an ordi- 
nary or reasonably good _ breeder. 
Shannon v. Abell, 169 Mo, A. 598, 155 
SW 62. 


37. Ellis v. Barkley, 160 Iowa 658, 
142 NW 203; Zimmerman v. Bran- 
non, 103 Iowa 144, 72 NW 439. 


Intent to warrant generally see 
supra § 689. 


38. Merkle-Hines Mach. Co. vy. 
Gaynor, 185 lowa 210, 170 NW 881; 
Norris v. Kipp, 74 Iowa 444, 38 NW 
152. , 

39. Van Deren Hardware Co. v. 
Preson, 224 Ky. 170, 5 SW (2d) 1052. 
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from the fact that the party relied thereon.*° 


Parol or written warranty. When there is no al- 
legation that the warranty was in writing it is, ac- 
cording to one view, presumed to have been in pa- 
rol,4? but there is authority to the contrary.*? 


The burden, it has been held, is 
on the buyer defending an action for the purchase 
price on the ground that the sale was by sample, and 
that the goods sold were not equal to the sample, to 
prove these facts,#? but where the seller has al- 
leged compliance with the warranty, the burden is on 


Sale by sample. 


him to prove it.** 


Doctrine of res ipsa loquitur*® relates to cases 
involving negligence,*® and has no appleation to an 


alleged breach of warranty.*? 


[§ 834] (2) 


40. Checkley v. Joseph Lay Co., 
Nai TAD PANS 62:5 26, 


41. O’Neal v. Rumeléy Co., 53 SW 
521, 21 Kyl 936. 


42. Watson v. Roode, 30 Nebr. 264, 
46 NW 491. 


43. J. H. Paddock Co. v. Sandro- 
vitz, 128 NYS 656. 


44. Roth v. Continental Wire Co., 
94 Mo. A. 236, 68 SW 594. 


[a] Thus, where the petition, in 
an action for the price of machinery 
sold, alleges compliance with a con- 
tract requiring such machines to be 
as good or better, and work as well 
or better, than a sample machine, and 
defendant pleads a breach of such 
warranty in that the machines fur- 
nished were not as good, and did not 
work as well, as the sample machines, 
the burden is on\plaintiff to show 
that the machines were as good as 
the sample. Roth v. Continental Wire 
Co., 94 Mo. A. 236, 68 SW 594. 


45. See Negligence §§ 768-786. 

46. Oregon Auto-Dispatch v. Port- 
land Cordage Co., 51 Or; 583, 94 Bi.36, 
95 BP 498. 


47. Poovey v. International Sugar 
Feed No. 2 Co., 191 N. C. 722, 133 SE 
12; Oregon Auto-Dispatch v. Port- 
land Cordage Co., 51 Or. 583, 94 P 36, 
95 P 498. 

[a] For example, a breach of war- 
ranty that a rope would be sufficient 
to lower a safe. Oregon Auto-Dis- 
patch v. Portland Cordage Co., 51 Or. 
Door oa aor wooer) 49.8). 

48. Evidence admissible under 
pleadings see supra § 623 et seq. 

49. See Hvidence §§ 89-1729. 


50. See cases infra this section; 
and §§ 835-844. 


51. See infra § 835. 

52. See infra §§ 836-842. 

53. See infra § 843. 

54. See case infra this note. 

[a] Evidence held inadmissible, 


on the issue whether a seller waived 
performance of the conditions in the 
warranty, to Show that the seller had 
waived the conditions of the warranty 
in transactions with third persons. 
Fetzer v. Haralson, (Tex. Civ. A.) 147 
SW 290. 

55. Whittier Mach. Co. v. Graffam, 
156 Mass. 415, 31 NE 485; Deeley v. 
Heintz, 40 App. Div. 612, 57 NYS 583 
{aff 169 N. Y. 129, 62 NE 158]; Kel- 
ley-Springfield Road Roller Co. v. 
Coffman, 69 W. Va. 635, 72 SE 749. 

[a] Thus (1) where an elevator 
was of ample capacity under its prop- 
er steam ‘power, and the question was 


Admissibility +*—(a) 
The rules as to the admissibility of evidence in civil 
actions generally*® are applicable in actions based 
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on or defended, on breaches of warranties in the sale 
of goods,®°° as for example where the issue is upon 
the existence of the warranty,*! its breach,®? the 
damages arising therefrom,°®* or waiver of perform- 
ance of conditions. in the warranty.°* 
admissible to aid in the application and construction 
of the warranty,®® and to show the interest and good 
faith of the purchaser.°® 
to prove the contract under which defective mate- 
rials were applied,®’ to show acts of the seller’s agent 
sent to remedy the defect®® and agreements made 
by him,°®® to show why the buyer did not use appli- 


Evidence is 


So evidence is admissible 


ances furnished with a machine,®° or to show how 


goods were kept before being put into service;®! and 
the buyer may show that he has substantially com- 


plied with the conditions on which the right to assert 


In General. 


whether the contract warranted its 
capacity when the power was fur- 
nished by water pressure instead of 
by steam, evidence that the two kinds 
of power are so different in their 
mode of operation as to require dif- 
ferent kinds of machinery and ap- 
pliances is competent. Whittier 
Mach. Co. v. Graffam, 156 Mass. 415, 
31 NE 485. (2) On a trial involving 
breach of warranty on a sale of a 
secondhand machine, testimony as to 
the difference between the price paid 
for the machine and the price of a 
new one of its class is admissible as 
one of the circumstances under which 
the contract was made, it tending to 
show that the buyer did not expect 
to get, or the seller to furnish, a new 
machine. Kelley-Springfield Road 
Roller Co. v. Coffman, 69 W. Va. 635, 
72 SH 749. 

[b] Contract for sale of similar 
goods.—In an action for a breach of 
warranty of goods sold under a con- 
tract consisting of a correspondence 
between the parties, a contract be- 
tween them for the sale of similar 
goods, referring to previous deal- 
ings between the parties as to the 
quality of goods to be thereafter de- 
livered, is competent as showing the 
meaning of the descriptive terms used 
in the correspondence constituting the 
contract in suit. Deeley v. Heintz, 
40 App. Div. 612, 57 NYS 583 [aff 169 
N. Y. 129, 62 NE 158]. 

56. Moore yv. Shannon, 137 Ky. 604, 
126 SW 136. 

[a] Tllustration.—Where, in an ac- 
tion for breach of warranty, of: a 
horse sold, defendant denied the war- 
ranty, and the evidence on the issue 
was conflicting, evidence that plaintiff, 
since buying the horse, had bought 
an automobile, and relating to his use 
of horses since the purchase of the 
automobile, is admissible as affecting 
his interest and good faith. Moore v, 
Shannon, 137 Ky. 604, 126 SW 136. 


57. Zapon Co. v. Bryant, 156 Wash. 
161, 286 RP 282. 


[a] Rule applied as to the con- 
tract under which defendant, coun- 
terclaiming that it was not as war- 
ranted, applied lacquer to a building, 
where the court found the laequer 
was purchased from the seller su- 
ing for the price. Zapon Co. v. Bry- 
ant, 156 Wash. 161, 286 P 282. 


58. Sharples Separator Co. v. Skin- 
ner, 251 Fed. 25, 163 CCA 275. 


59. Sharples Separator Co. v. Skin- 
ner, supra. 


60. Ney v. Wrenn, 117 Va. 85, 84 
teva dic 
[a] Advice of seller’s agent.—A 


the warranty depends.°? 
prove or disprove any issue -in the case is inadmis- 
sible,°* and irresponsive answers tending to preju- 


Evidence not tending to 


buyer of warranted machinery may 
show that an appliance was discard- 
ed and another used at the sugges- 
tion of the seller’s agent to install 


the machinery. Ney v. Wrenn, 117 
Va. 85, 84 SE 1. 
61. Metropolitan’ St: “R.>\Co, ew 


Broderick, etc., Rope Co., 156 Mo. A. 
640, 187 SW 633. 


62. Gould Balance Valve Co. v. 
Herold, 26 N. D. 287, 144 NW 74. 


_ [a] Thus under a contract provid- 
ing that, if the engine valve bought 
proved unsatisfactory, the buyer 
should answer the seller’s questions 
as to wherein it failed, where, in an 
action for breach of the warranty, it 
appeared that the buyer answered a 
question as to the manner in which 
he installed the valve by stating that 
he complied with the directions, it 
was error to exclude evidence that 
this Substantially answered the ques- 
tions. Gould Balance Valve Co. v. 
Herold, 26 N. D. 287, 144 NW 74. 


63. See cases infra this note. 


[a] Evidence held inadmissible.— 
(1) In an action for breach of an im- 
plied warranty as to condition, mate- 
rial, and workmanship of a piano, evi- 
dence as to the buyer’s morality. 
Stewart v. Smith, 138 S. C. 124, 135 
SE 801. 
delivery of cotton of a grade inferior 
to that bought, the testimony that 
purchasers of cotton from whom wit- 
ness bought were in the habit of send- 
ing him a bill for the shortage in 
weight, but did not charge the short- 
age against his salary. Ford “Ave 
Holmes, 14 Ga. A. 318, 80 SE 696. (3) 
In such an action, evidence tending 
to show that plaintiff's agent was not 
an expert grader, and had erroneous- 
ly graded another lot of cotton wholly 
disconnected from the transaction on 
trial. Ford vy. Holmes, supra. (4) 
Testimony of the buyer’s agent as 
to how, from his experience and the 
custom, he bought the goods, in an ac- 
tion on an express warranty of qual- 
ity. Swift v. McMullen, 169 Mich. 1, 
134 NW 1109. (5) In an action for 
breach of warranty of a roof, evi- 
dence that defendant’s salesman for- 
merly attempted to sell roof paint to 
plaintiff. Phillip-Carey Co. vy. Manes, 
(Tex. Cive AY) 177 (SW e158. (6) Iineein 
action for breach of warranty re- 
garding the health of hogs sold by 
defendant to plaintiff, a certificate 
that other hogs that a witness bought 
from defendants were given anti- 
cholera serum. Vann v. McCord, 22 
Ala. A. 241, 114 S 418. (7) In such an 
action, testimony as to how far the 
germ of cholera could be blown by 
the wind. Vann vy. McCord, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(2) In an action for loss by * 


§§ 834-835] 


dice a party should be exeluded.®* 
inadmissible to show that the buyer could have re- 
quested a change in the goods, it not appearing that 
_ there was any duty on them, or that it would have 


been proper for them to do so.®* 


[§ 835] (b) Existence of Warranty. 
issue as to an express warranty, an instrument con- 
taining the warranty is admissible in evidence,°® 
and in determining the question of the existence of 
an implied warranty the court may inquire into the 
circumstances surrounding the execution of the sales 


[b] Fraud in contract of other 
persons.—In a buyer's action for dam- 
ages occasioned by the sale of grain 
to which the seller had no title, evi- 
dence as to fraud in the execution 
of a land sale contract reserving title 
to the grain is inadmissible, where the 
parties were strangers to the contract 
and both derived title from the pur- 
chaser, who had not attempted to 
avoid the contract for fraud. Farm- 
ers’ Equity Exch. vy. Blum, 39 N. D. 
86, 166 NW 822. 


[ec] Good reputation of buyer.— 
(1) Where a buyer sought damages 
for defects in a threshing outfit, evi- 
dence of the buyer’s reputation as one 
competent to handle machinery is in- 
admissible, as such evidence does not 
disclose that the buyer properly han- 
dled the machinery. Emerson-Brant- 
ingham Impl. Co. v. England, (Mo. A.) 
186 SW 1181. (2) But evidence that 
the person in charge of a rice crop 
was a good farmer has been held 
admissible, where the purchaser of 
machinery to irrigate such crop 
claimed that the seller’s failure prop- 
erly to instal] it prevented irrigation 
and resulted in crop failure. South- 
ern Gas, ete., Engine Co. v. Richol- 
son, (Tex. Civ. A.) 181 SW 529. 


64. Jones v. Ross, 98 Ala. 448, 13 
Koy esl 


[a] Identity of animal.—In an ac- 
tion for breach of warranty that a 
horse was gentle, it was competent to 
ask a witness the name of the horse, 
as tending to identify him; but an 
answer that he had heard him called 
“the big-legged runaway horse’ was 
irresponsive, and calculated to prej- 
udice defendant. Jones vy. Ross, 98 
Ala. 448, 13 S 319. ~ 


65. Aripeka Sawmills v. Georgia 
Supply Co., 143 Ga. 210, 84 SE 455. 


66. Harrison v. Russell, 17 Ida. 196, 
105 P 48; Worsléy v. Ayres, 144 Iowa 
676, 123 NW 353; Talge Mahogany 
Conv..Quinn, 29° O,-C. A, (276. -And 
see cases infra this section. 


[a] First of two guaranties.—In 
an action to recover of the seller of 


a stallion the difference between the 


amount received as earnings on plain- 
tiff’s two shares of stock in the horse 
and that guaranteed by the seller, a 
written guaranty delivered to plaintiff 
in connection with his purchase of the 
first share, a second written guaran- 
ty having been delivered upon his 
purchase of the second share cov- 
ering the earnings on both shares, 
is properly received as_ evidence 
of the transaction, it being part 
of the transaction. Worsley. v. 
Ayres, 144 Iowa 676, 123 NW 353. 


67. Maritime Trading Co. v. J. M. 
Preston Co., 20 F. (2d) 215. And see 
cases infra this section. 

68. Ill.—Lathrop-Paulson Co. v. 
Perksen, 229 Ill. A. 400. 


Ind.—Starke v. Dicks, 2. Ind. A. 125), 
28 NE 214. 

Iowa.—Brennan v. Nolan Laundry 
Co., 209 Iowa. 922, 229 NW 321. 

Mass.—Tuttle v. Brown, 4 Gray 457, 
64 AmD 80. 
. Nebr.—Eldridge v. pet ae 30 
Nebr. 638, 46 NW 923. 
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The existence of a warranty may be 
shown by declarations and representations made dur- 
ing the negotiations by the seller®* or his agent,®? 
unless the evidence shows that such agent had no 


authority to bind the seller,*® by correspondence’* 


Upon an 


N. Y.—Decker v. Gutta-Percha, etc., 
Mfg. Co., 61 Hun 516, 16 NYS 352. 

fa] Rule applied.—HEvidence of a 
representation that water softeners 
would produce sufficient soft water 
to conduct the buyer’s cleaning busi- 
ness is admissible where the seller 
knew the purpose for which the buy- 
er desired softeners. Brennan v. No- 
lan Laundry Co., 209 Iowa 922, 229 
NW 321. 

[b] Person making representa- 
tions.—(1) In a sale by a corporation, 
representations of the general manag- 
er are competent (Decker v. Gutta- 
Percha, etc., Mfg. Co., 61 Hun 516, 
16 NYS 352), (2) or if the sale is by 
a firm, the representations of one of 
the partners may be shown (Eldridge 
v. Hargreaves, 30 Nebr. 638, 46 NW 
923). 

69. U. S.—Barrett Co. v. Panther 
Rubber Mfg. Co., 24 F. (2d) 329. 


Ala.—Northwestern Rug Mfg. Co. 


v. Russellville Furniture, etc., Co., 
22 Ala. A. 404, 116 S 314. 
Iowa.—Davis v. Sweeney, 80 Iowa 


391, 45 NW 1040. 


Kan.—Phipps v. Consolidated Flour 
Mills Con, Lis Kany 128 213) P 163% 


N. Y.—Bowser v. McCormack, 230 
App. Div. 308, 243 NYS 442. 


70. Manchester Lumber’ Co. v. 
Hanson, 176 Ill. A. 130. 


71. Cherry v. Hales, etc., Co., 143 
Minn. 481, 173 NW 400; A. S. Cam- 
eron Steam Pump Works vy. Lubbock 
Light, etc., Co., (Tex. Civ. A.) 147 SW 
tla lars 


[a] Remoteness.—In an action for 
the price of a pump purchased March 
14, 1910, a letter of warranty written 
Nov. 11, 1909 was not inadmissible for 
remoteness. A. §. Cameron Steam 
Pump Works vy. Lubbock mene etc., 
Co;, (lex. - Civ. -A) 147s SWetL7 

72. lIowa.—Hasterly Vv. E ppel- 
sheimer, 73 Iowa 260, 34 NW 846. 

Minn. etc., 
143 Minn. 481, 173 NW 400. 

Mo.—Clark v. People’s Collateral 
Loan Co., 46 Mo. A. 248, 

N. Y.—Bartlett v. Hoppock, 34 N. 
Y. 118, 88 AmD 427; Thomson v. Mey- 
ercord Con 174 NYS! (32; 


‘Co; 


Pa.—Driesbach Vis Lewisburg 
Bridge Co., 81 Pa.-177. 
See Huggins v. Smith, 141 Ark. 87, 


216 SW 1 (in an action on a note giv- 
en for the balance due on the pur- 
chase of an interest in a drug store 
partnership, where the defense was 
that plaintiff guaranteed that the 
stock and fixtures would invoice at 
not more than five hundred dollars 
below the prior invoice, testimony of 
his representations as to an invoice 
of the stock at the time of the buy- 
er’s prior purchase of another part- 


ner’s interest is admissible). 

[a] Welephone conversation, for 
example. Cherry v. Hales, ete., Co., 
143 Minn. 481, 173 NW 400. 

[b] Rule applied.—W here the 


agent who made the sale, on learning 
that the harvester did not work well, 
came with his employees promptly, 
without written notice, and endeayv- 


and conversations between the parties,’” 
lars7* or pamphlets exhibited to the buyer to induce 
the purchase,’* and by advertisements of the sale.*® 
So a letter in confirmation of the sale,*° the original 


2 


by .cireu- 


order of the goods,‘* a modified sales contract,’ a 
memorandum bill of sale,‘® a catalogue*® or excerpts 


ored unsuccessfully to make it work 
so as to give satisfaction, these acts 
of the local agent and his employees 
being admissible, conversations had 
by the buyer with them while they 
were at work on the harvester were 
competent evidence as to the condi- 
tions of the warranty. Easterly v. 
pppelsnopact, 73 Iowa 260, 34 NW 


73. Raymond Syndicate, Ine. v. 
American Radio, etc., Corp., 263 Mass. 
147, 160 NE 821; Meyer v. Packard 
Cleveland Motor Co., 106 Oh. St. 328, 
140 NE 118, 28 ALR 986. 


[a] Rule applied where a circular 
containing defendant’s guaranty was 
offered by plaintiff in an action on a 
sale contract, defendant having pre- 
viously shown it to the jury. Ray- 
mond Syndicate, Ine. v. American Ra- 
or etc., Corp., 563 Mass. 147, 160 NE 


74. Sharples Separator Co. y. Skin- 
ner; 251 Wed. 25,\/163.CCA 275; TMand= 
man v. Bloomer, 117 Ala. -.312, 23 S 
75; Herring v. Skaggs, 62 Ala. 180; 
34 AmR 4. 


[a] Rule applied.—Where the sell- 
er of a milking machine guaranteed 
the truth of certain phamphlets, and 
one of those pamphlets asserted that 
it had enough experts to see that dai- 
rymen kept their machines in order, 
the purchaser may testify that the 
seller was to send a demonstrator 
once a month to see that everything 
was working right. Sharples Sepa- 
rator Co. v. “Skinner, 251 Fed. 25, 163 
CCA 275. 


75. McGaughey v. Richardson, 148 
Mass. 608, 20 NE 202; Meyer v. Pack- 
ard Cleveland Motor Co7-106, Oh: St 
328, 140 NE 118, 28 ALR 986. 


76. Atlass v. Borinstein, 85 Ind. A. 
577, 155 NE 48; Moorhead v. Minne- 
apolis Seed Co., 139 Minn. 11, 165 NW 
484, LRA19I18C 39d5 AnnCas1918C 481. 


77. Transit Corp. v. Four Wheel 
reps Auto Co., 151 Va. 865, 145 SE 


[a] No warranty in sales contract. 
—The original order containing writ- 
ten warranties may be introduced to 
supplement the conditional sales con- 
tract which contained no warranty. 
Transit Corp. v. Four Wheel Drive 
Auto, Co., 151 Va. 865, 145 (SHhes3i, 


78. New Way Motor Co. v. Farm- 
ers’ Electro-Lighting Co., 48 S. D. 4, 
201 NW 1000. 


79. Lustig v. Naday, 200 App. Div. 
688, 193 NYS 685. 


{a] Bill not containing warranty. 
—In an action for breach of warranty 
of an_ automobile, where plaintiff 
claimed that defendant represented 
that the automobile was new, a mem- 
orandum bill of sale from defendant 
to plaintiff, not containing a warranty 
was admissible, on the theory that, i 
it had been made, it would have been 
embodied in the memorandum. Lus- 
tig v. Naday, 200 App. Div. 688, 193 
NYS 685. 

80. Davis v. Ferguson Seed Farms, 
(Tex. Civ. A.) 255 SW 655. 

[a] Catalogue limiting liability of 
the seller of seeds for damages in 
case the seed fails to germinate is 
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_therefrom,*! photographs shown to the buyer before 
the sale,*? and the invoice and shipping tags** are 
admissible in evidence on the question of whether 
there was or was not a warranty; and evidence as 
to the condition and value of the goods may be intro- 
duced as bearing thereon.’ Evidence is admissible 
to show that the seller had instructed his salesman 
not to warrant the goods,*® or that the seller’s repre- 
sentative in the sale was part owner of the goods.*°® 
Evidence offered to prove a warranty** or disclaim- 
er of a warranty®® is properly excluded where it 
does not tend to do so; but evidence tending to prove 
a warranty is not to be excluded because it also tends 
to show an attempt to rescind the contract in part 
only.8® Evidence that the seller during the negotia- 
tions leading up to the sale made representations to 
the purchaser directly contradictory of his written 
warranty subsequently made is incompetent,?® and 
so, it has been held, is evidence of representations 
of existing facts;°! but where a party signing a con- 
tract omitting the warranty is misled into doing so 
without reading the contract he is not precluded from 
proving the warranty.°? Where the only evidence of 
a written contract is that the buyer had signed an 
order, a verbal warranty may be proved.?? An un- 
signed printed form which indicates that further 
execution is to be had,®* a statement of the seller 
made after the sale,°® or a contract containing war- 
ranties which has been superseded by another con- 
tract containing other warranties®® is not admissible 


admissible on the question of what|ty. Watjen vy. 
was the contract and whether the 
seed was sold witha guaranty. Davis 
v. Ferguson Seed Farms, (Tex. Civ. 


87. 
A.) 255 SW 655. 


414, 50 NW 471; 


SALES . 3 


Louisville Tobacco 
nreapeuee Co., 240 Fed. 919, 153 CCA 


Aultman vy. Falkum, 47 Minn. 
Berkley Vv. Burling- 


Conversations.—In an action 


a 
Pan 


[§ 835 


in evidence; and the fact that the person from whom 
the seller himself had purchased the goods declined 
to warrant it to him is immaterial.®? “Evidence of a 


warranty is admissible to show that the buyer was | 


not liable for certain repairs by the seller.°* 


Price. In an action on an implied warranty, evi- 
dence as to the price of the goods is 1mmaterial,°®® 
but where there is a dispute as to whether the goods 
were expressly warranted as first-class or sold at a 
discount as damaged goods, evidence that the price 
paid was the market price of such goods of first- 
class quality should be admitted. 


Purpose of sale. The purpose for which the goods 
were sold is admissible.2 Where goods are pur- 
chased for a particular purpose, evidence tending to 
show that the purchaser was ignorant of the kind 
needed and relied on the seller’s judgment is admis- 
sible for the purpose of showing an implied war- 
ranty;® and so evidence that the seller knew the 
purpose for which the goods were purchased is ad- 
missible.* 


Reliance and scienter. Hvidence as to the buyer’s 
reliance on the warranty is admissible,’ but testi- 
mony as to whether the seller had intended to de- 
ceive the buyer is irrelevant on the question of war- 
ranty.° Although there is authority to the contrary,’ 
itis held that, as a general warranty does not extend 
to known or obvious defects, parol proof is compe- 
tent to show that at the time of the sale the buyer 
had knowledge of defects in the thing sold.’ How- 


176 Ark. 562, 3 SW (2d) 331. 


95.. Edwards v. Mayes, (Tex. Civ. 
A.) 136 SW 510. 


[a] Size of pump.—Where, in an 
action for the price of a drilling out- 
fit, the buyer relied on breach of war- 
ranty, a statement by the seller as 
to the size of one of the pumps of 
the outfit made after the sale was in- 


81. Rock Island Impl. Co. v. Wal-| ton Cadillac Co. 99. Vt. 227, 131 Av 16. 
ly, (Mo. A.) 268 SW 904. [a] 

82. Missouri, ete., R. Co. vy. Inter-| on a note given for the purchase price 
state Chemical €o., (Tex. Civ. A.) 169] of a harvesting machine, evidence of 
SW 1120. what the buyer said to the seller’s 

[a] Thus, in an action for the pur- agent when negotiating for the ma- 


chase price of a preparation sold’ to 
kill grass and weeds, defended on the 
ground of an implied warranty that 
one application would be sufficient, 
photographs shown to the buyer be- 
fore the sale showing that more than 
one application was necessary 
admissible. Missouri, etc., R. Co. v. 
Interstate Chemical Co., (Tex. Civ. 
A.) 169 SW 1120. 


83. Moorhead v. Minneapolis Seed 
Co., 1389 Minn. 11, 165 NW 484, LRA 
1918C Bo hy, AnnCas1918C 481; Davis 
v. Ferguson Seed Farms, (Tex. Civ. 
A.) 255 SW 6565. 


[a] Limitation of liability.—In a 
buyer’s action for damages for breach 
of warranty of fertility of seed sold, 
evidence of the invoice and shipping 
tags, limiting the seller’s liability for 
damages in the event the seed failed 
to germinate, is admissible upon the 
question of what was the contract and 
whether the seed was sold with a 
warranty. Moorhead vy. Minneapolis 
Seed Co., 139 Minn. 11, 165 NW 484, 
LRA1918C 391, AnnCas1918C 481; Da- 
vis v. Ferguson Seed Farms, (Tex. 
Civ. A.) 255 SW 655. 

84. Kime vy. Riddle, 174 N. C. 442, 
93 SE 946. 

85. Lewis v. Farmers’, etc., 
Bank, (Tex. Civ. A.) 204 SW 888. 

86. Watjen v. Louisville Tobacco 
Warehouse Co., 240 Fed. 919, 153 CCA 
605. 

fa] Reason for rule.—Such evi- 
dence reflects on the probabilities of 
the representative’s giving a warran- 


Nat. 


chine concerning the number of acres 
of flax he had to cut and the size and 
extent of ‘his harvest that year is in- 


admissibie. -Aultman y. Falkum, 47 
Minn, 414, 50 NW 471. 
88. Vaughan’s Seed Store. v. 


Stringfellow, 56 Fla. 708, 48 S 410. 


[a] Original orders for cucumber 
seed, offered to show that the buyer 
had knowledge of a disclaimer of war- 
ranty, are properly excluded where 
such orders did not show any such 
disclaimer. WVaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 48 S 410. 


89. Nichols vy. Townsend, 7 Hun 
CN AX) ees 


90. Watson v. Roode, 80 Nebr. 
46 NW 491. 


[a] Reason for rule.—‘‘The testi- 
mony sought to be elicited, had it been 
received, would have contradicted and 
varied the written agreement of the 
parties.” Watson v. Roode, 30 Nebr. 
264, 46 NW 491, 493. 


91. United Boiler Heating, etc., 
Co. v. Ackermann-Quigley gay att 
Cos 236 Ag ae, 


[a] For example, Biter ean! 
as to what automatic stokers would 
do or how long they would operate. 
United Boiler Heating, etce., Co. v. 
Ackermann-Quigley Printing Co., 236 
Tew Ar eles 


264, 


92. Miller Supply Co. v, Limestone 
Min. Co., 159 Ky. 696, 167 SW 889. 
93. Coleman vy. Night Commander 


Lighting Co., 218 Ala. 196, 118 S 377. 
94. Steelcote Mfg. Co. v. Byrnes, 


admissible to prove a warranty of the 
Size of the pump. Edwards v. Mayes, 
(Tex. Civ. A.) 186 SW 510. 


96. United Boiler Heating, etc., Co. 
vy. Ackermann-Quigley Printing Co., 
Boon sculiweAes ok like 


97. Grafton-Stamps Drug Co. v. 
Williams, 105 Miss. 296, 62 S 273. 


98. Umstot v. Lewis, 153 Md. 621, 
139 A 353. 


my ek Hughes y. Funston, 23 Iowa 


1. Wells Co. v. Rayworth, 153 Wis. 
453, 141 NW 286. 

2. Acme Harvesting Mach: Co. v. 
GaEpenseny 168 Mo. A. 558, 158 SW 
1069 


3. Skinner v. E. F. Kerwin Orna- 
mental Glass Co., 103 Mo. A. 650, 77 


SW 1011; Thomson y. Meyercord Co., 
Ine., 174 NYS 732. 

4 Luria v. Klaff, 139 Md. 586, 115 
A 849; Thomson v. Meyercord Co., 
Ine., 174 NYS, 7382. 


5. Rogers v. Ferris, 107 Mich. 126, 
64 NW 1048; Milwaukee Rice Mach. 
Sais Hamacek, 115 Wis. 422, 91 NW 


6. Connell v. McNett, 
329, 67 NW 344. 


_%. Shackleford v. Gooch, 1 Bibb 
(Ky.) 583. 


109 Mich. 


8. Campbell v. Botts, 5 La. Ann. 
106; Bennett v. Buchan, 76 N. Y. 386; 
Schuyler v. Russ, 2 Cai. (N. Y.) 202; 


Fisher v. Pollard, 2 Head (Tenn.) 314, 
75 AmD 740; Long v. Hicks, 3 
Humphr. (Tenn.) 305. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 
Wie 


> 


ay 


§§ 835-836] 


ever, an express warranty cannot be contradicted by 
mere loose statements regarding the property made 
during the negotiations.® 


Inspection of goods. Evidence as to the buyer’s 
opportunity to inspect the goods is admissible to 
sustain the seller’s theory of a purchase on inspec- 
tion;!° but where the seller defends on the ground 
that the buyer inspected the goods, the buyer’s agent 
may testify that he would have made a further ex- 
amination had he not been told that that particular 
goods he was inspecting had been sold to a third per- 
son.t! Although the fact that the buyer made a 
cursory inspection is not a defense to an action for 
breach of warranty,'? proof of the inspection is 
competent evidence in support of defendant’s claim 
that the warranty was not relied on.'* A 


Other transactions; custom. On an issue as to 
a warranty by a seller of the value of certain stock 
sold to plaintiff, evidence that he made such a war- 
ranty of the same kind of stock sold to another is 
inadmissible.!# So an express warranty cannot be 
shown by evidence of custom or usage in relation to 
sales of similar articles,}® nor is it proper to show 
that dealers did not ordinarily make the warranty 
alleged ;® but a custom to sell certain goods by sam- 
ple may be proved for the purpose of showing that 
a particular sale was by sample and thereby created 
an implied warranty,'* and where the seller claims 


9. Deming v. Foster, 42 N. H. 165./ [a] 
10. Hoopes v. F. H. Simpson Fruit 
Co., 180 Iowa 833, 161 NW 629; Swift 
v. McMullen, 169 Mich. 1, 134 NW 


1109. that the seller 
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In action on note, a stipulation 
in the note that the seller of a horse 
would not warrant its soundness does 
not preclude defendant from showing 
had warranted the 
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he never warranted the brand of goods sold until 
after the particular sale, the buyer may prove goods 
to have been warranted the year preceding the sale.** 
Where property sold with warranty was exchanged 
for other property, evidence as to the ownership of 
such other property and the circumstances attending 
the transaction is competent for the purpose of show- 
ing whether the warranty was transferred to the 
property taken in exchange,'® and although the prop- 
erty first sold was not warranted, evidence is ad- 
missible to prove that property given in exchange 


therefor was.?° 


Statements to third persons. Evidence of repre- 
sentations made to third persons is, it has been held, 
inadmissible in an action on an alleged warranty, 
but where made to a third person telephoning the 
seller at, the request and in the presence of the buyer, 
evidence of such representations has been properly 
received.” 

Poor credit of buyer cannot be shown to rebut evi- 
dence of a warranty where the sale was made on 
credit, but at a price above the cash market value of 
the article, and security taken for the purchase 
price.?3 : 

[§ 836] (c) Breach of Warranty—aa. In Gener- 
al. On an issue of breach of warranty, proper evi- 
dence tending to establish the breach is admissible,?4 
but it must show a breach strictly within the terms 
agreed that a bottle making machine 
should be suitable to make a gen- 
eral line of a certain kind of bottles, 


provided the machine was arranged 
for operation in conjunction with a 


11. Procter v. Atlantic Fish Cos., 
208 Mass. 351, 94 NE 281. 


12. Stanley v. Day, 185 Ky. 362, 
215 SW 175. 


13. Stanley v. Day, supra. 

14. Jones v. Ellis, 68 Vt. 544, 35 A 
488. 

15. Eldridge v. Hargreaves, 30 
Nebr. 638, 46 NW 923; Coates v. Har- 
vey, 2 NYS 5; Wetherill v. Neilson, 
20 Pa. 448, 54 AmD 741. 


16" Cary. v.1 Niblo; 155. Tl. A. 338. 


[a] Illustration.—It is not prop- 
er to prove, in an action on a contract 
for the sale of granite, that other re- 
liable wholesale dealers would not 
guarantee any granite to be free of 
stain, as tending to show that no 
contract of guaranty was entered in- 
to. Cary v. Niblo, 155 Ill. A. 338. 


17. Cassidy v. Begoden, 38 N. Y. 
Super. 180; Beirne v. Dord, 4 N. Y. 
Super. 89; Boorman v. Jenkins, 12 
Wend. (N. Y.) 566, 27 AmD 158. 


18. Gutta Percha, etc., Mfg. Co. v. 
Wood, 84 Mich. 452, 48 NW 28. 


[a] Illustration.—Where, in an ac- 
tion for the price of “Standard” rub- 
ber belting sold in July, 1887, defend- 
ants set off a breach of warranty in 
a lot of belting of the same brand sold 
them in May, 1886, for which they 
paid before discovering its worthless- 
ness, and plaintiff claims that it nev- 
er warranted the “Standard” belting 
which it claimed to have first put on 
the market in 1886, an order from 
defendants in 1885 for good “Stand- 
ard” belting, ‘“‘warranted,” and plain- 
tiff’s invoice describing the belting as 
“Standard,” are admissible to show 
a warranty as claimed by defendants, 
Gutta Percha, etc., Mfg. Co. v. Wood, 
84 Mich. 452, 48 NW 28. 

19. Hadley v. Bordo, 
19 A 476. 

20. Fisher v. Whitehurst, 14 Ga. 
A. 218, 80 SE 536. 


62 Vt. 285, 


soundness of another horse given in 
exchange for the one for which the 
note was given. Fisher v. White- 
hurst, 14 Ga. A, 218, 80 SE 536. 

21. Phillips v. Wermillion, 91 Ill. 
A. 133. 


{a] Kind of goods.—In an action 
on an alleged warranty of broom corn 
seed, it is error to admit, over the 
objection of defendant, evidence of 
his statements or representations to 
outside parties concerning the seed 
as being of a particular kind. Phil- 
lips v. Vermillion, 91 Ill. A. 138. 

22. Conkling v. Standard Oil Co., 
138 Iowa 596, 116 NW 822. 


[a] Suitability for particular pur- 
pose.—Where, in an action for breach 
of express warranty in the sale of 
oil as suitable for cooling purposes, 
evidence that, on the day prior to the 
sale, a third person, at the request 
and in the presence of plaintiff, tele- 
phoned to defendant, and that defend- 
ant assured the third person that the 
oil was safe for cooling purposes, is 
admissible. Conkling v. Standard Oil 
Co., 188 Iowa 596, 116 NW 822. 

23. Halley v. Folsom, 1 N. D. 325, 
48 NW 219. 

24 See Warren v. Renault Freres 
Selling Branch, 195 Ill. A. 117. And 
see cases infra this note. 


[a] Evidence held admissible: (1) 
show that the goods were not of the 
quality warranted. Meador v. Stand- 
ard Oil Co., 196 Ala. 365, 72 S 34. (2) 
To show the character of, the work 
done by the machinery sold. MHarri- 
son v. Russell, 17 Ida. 196, 105 P 48; 
York Mfg. Co. v. .Chelten Ice-Mfg. 
Con, 208 eans5d els Al i825 4 aG3;) s Do: 
prove, where a plow and tractor was 
warranted to do good work, and the 
evidence showed that plowing three 
to four and one-half inches deep was 
not good work, that the plows would 
only go from three to four and one- 
half inches deep. International Har- 
vester Co. v. Capps, (Mo. A.) 205 SW 
252. (4) To establish, where a seller 


certain feeding machine, that the two 
machines when operated together 
would not produce salable bottles. 
Wolverine Glass Co. y. Miller, 279 
Parl T3Sio L237 ch: 672) We)! “Lo, show, 
Where it appears that an engine of 
the warranted horse power would 
have been sufficient to run plaintiff's 
mill, that the engine purchased would 
not run the mill. Blackmore y. Fair- 
banks, 79 Iowa 282, 44 NW 548; St. 
Marys Mach. Co. v. Cook, 187 Ky. 112, 
218 SW. 733. (6) To show that a 
pump warranted to be satisfactory re- 
quired a certain excessive amount of 
horse power to run it. A. S. Cameron 
Steam Pump Works yv. Lubbock Light, 
etc: sCo;, AC Pex.) Civ.c As) Gave swat ar. 
(7) To prove excessive fuel consump- 
tion. Peterson Oven Co. v. Cap Sheaf 
Bread Co., (Mo. A.) 21 SW (2d) 219. 
(8) To show that machinery warrant- 
ed by the seller to be modern, up-to- 
date, and strictly first class in every 
respect was secondhand when ob- 
tained by the seller. Ney v. Wrenn, 
117 Va. 85, 84 SE 1. (9) To show that 
the machinery sold was out of repair 
and could not be made to operate prop- 
erly. Bowser v. Savidusky, 154 Wis. 
76, 142 NW 182. (10) To show that 
the motor and transmission system of 
a truck were defective, where the 
warranty was that the car as con- 
structed would be serviceable for four 
years. Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361. (11) 
To show whether failure of the ma- 
chinery was caused by defective ma- 
terials. United Boiler Heating, ete., 
Co. v. Ackermann-Quigley Printing 
Co., 236 Ill. A. 111. (12) To show the 
age of certain horses as bearing on 
the extent of soundness, although an. 
action for breach of warranty and 
deceit on their sale was not based on 
representations as to theirage. Stew- 
art v. Riley, 189 Ala. 519, 66 S 488. 
(13) To show the efforts of the seller 
to make the machine sold work in ac- 
cordance with the warranty. MHarri- 
son v. Russell, 17 Ida. 196, 105 P 48. 
(14) To show the acts of the parties 
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of the warranty,?° and evidence which does not go 
On an issue of 
breach of an express warranty that a machine is well 


to the breach is inadmissible.2° 


with reference to a return and ex- 
change of the goods sold, and the 
final rescission of the contract. Har- 
rison v. Russell, supra. (15) Where 
a buyer counterclaimed for the 
amount paid for shells on the theory 
that they were purchased for re- 
melting and were unfit for that pur- 
pose, evidence as to what happened 
when his vendees attempted to use 
the shells, and why they did not use 
them immediately, it appearing that 
they had not been used for three or 
four weeks. Luria v. Klaff, 139 Md. 
586, 115 A 849. (16) On an issue as 
to whether certain threshing ma- 
chines were defective, both in mate- 
rial and construction, certain witness- 
es having been introduced who had 
seen the machines in operation in the 
field, and who testified to particular 
insufficiencies and defects, evidence of 
other witnesses who had seen and ex- 
amined the machines only after they 
had been returned to the shops where 
they were repaired and rebuilt by 
plaintiff's assignor, which tended to 
shew similar defects as in the ma- 
chines concerning which the purchas- 
ers who had seen them used in the 
field testified, was not objectionable 
as hearsay, but was admissible to 
show the existence of common, inher- 
ent, and mechanical defects in the 
class of machines in question, which 
produced common results. Showen v. 
J. L. Owens Co., 182 Mich. 264, 148 
NW 666. (17) It is error to exclude 
evidence of a conditional sale by an 
agent of the seller with the consent 
of the seller as bearing on the ques- 
tion of the possession of the prop- 
erty and whether a return of the same 
to the seller was waived. Houghton 
Impl. Co. v. Vavrowski, 19 N. D. 594, 
125 NW 1024. 


[b] Discretionary matters.—In an 
action for a breach of a warranty in 
the sale of motors, the admission in 
evidence of the several parts of the 
motors is largely a matter of discre- 
tion with the trial court. Staver Car- 
riage Co. v. American, etc., Mfg. Co., 
188 Ill. A. 634. 


{[c] UWnmerchantableness.—(1) To 
show breach of an implied warranty 
of merchantableness in the sale of 
certain gasoline, evidence that the 
gasoline tendered was unmerchanta- 
ble because of its obnoxious odor is 
admissible. Berry v. Wadhams Oil 
Co., 156 Wis. 588, 146 NW 783. (2) 
So, in an action for damages for the 
purchaser’s breach of the contract 
for sugar, evidence that the sugar 
tendered was unfit for wholesale gro- 
cery business is admissible. Grace 
v. National Wholesale Grocery Co., 
251 Mass. 251, 146 NE 908. (3) Evi- 
dence of inability to dispose of goods 
bought for that purpose is admissible 
to prove breach of warranty. Ameri- 
can Soda Fountain Co. v. Medford 
Grocery Co., 128 Or. 83, 262 P 939. 


[d] Correspondence of the parties 
after the dispute arose concerning the 
quality of the goods sold is admissi- 
ble. Antrim Lumber Co. v. Daly, 
(Mo. A.) 190 SW 971. 


[e] Parol evidence that a machine 
sold had vices of redhibitory charac- 
ter at the time of the sale is admissi- 
ble on the issue of breach of war- 
ranty. Gullett Gin Co. v. Varnado 
Gin Co., 10 La. A. 158, 120 S 240. 


[f] Fertilizer ingredients.— (1) 
Evidence of failure or diminution of 
crops as tending to show a breach of 
warranty of the grade of fertilizer 
sold is admissible, provided all spec- 
ulative or conjectural elements are 
excluded. Carter v. McGill, 171 N. 
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mony that the 


C. 775, 89 SH 28 [den reh 168 N.C. 
507, 84 SE 802]. (2) On breach of an 
express warranty of the contents of 
fertilizer sold, liability for results in 
use being expressly disclaimed, evi- 
dence as to results in use is admissi- 
ble only as tending to show the pres- 
ence or absence of the ingredients. 
Hampton Guano Co. v. Hill Live Stock 
€o., 168 N. Cy. 442, 84 SE 774, LRA 
1915D 875. ‘ 


25. Hamlin v. Rogers, 78 Ga. 631, 
3 SE 259; Barnett v. Hagan, 18 Ida. 
104, 108 P 743; Miller v. James Smith 
Woolen Mach. Co., 220 Pa. 181, 69 A 
598. See Warren v. Renault Freres 
Selling Branch, 195 Ill. A. 117; Acme 
Harvesting Mach. Co. v. Gasperson, 
168) Mo, A... 558) 153 SW, 1069) Gnisa 
suit for’ the purchase price, the de- 
fense of failure of consideration goes 
only to the extent of the purchase 
price, and proof should be confined to 
showing that the article did not meas- 
ure up to the terms of the warranty, 
express or implied). 


[a] Bule applied.—Under the stat- 
utory warranty as to chemical analy- 
sis of a fertilizer and an additional 
agreement that the seller was not to 
be held responsible for its practical 
results, or for its effect upon crops, 
evidence to show that the fertilizer 
failed to benefit his crops, although 
properly cultivated on suitable soil, 
with a propitious season, and that, if 
the fertilizer had been as represented 
on the sacks, the crops would have 
been benefited by its use, was proper- 
ly rejected, as the statute only re- 
quires a warranty that the fertilizer 
shall contain substantially the in- 
gredients indicated by the analysis 
attached to it, and the evidence of- 
fered did not directly tend to disprove 
such compliance. Hamlin v. Rogers, 
78 Ga. 631, 3 SH 259. 


[b] Evidence of false statements 
made by the seller as to his experi- 
ence in manufacturing machines is 
immaterial and properly excluded 
where the machine sold is capable of 
doing the work for which it was guar- 
anteed. Miller v. James Smith Wool- 
en Mach. Co., 220 Pa. 181, 69 A 598. 

26. See cases infra this note. 

[a] Bvidence held inadmissible.— 
(1) In an action on notes given for 
an engine for a cotton gin plant, 
wherein defendants set up its failure 
to develop the guaranteed speed, the 
testimony of a customer that the 
turnout from bales ginned by defend- 
ant was poor is inadmissible, since 
such testimony, although tending to 
show that the gins were run too slow, 
dges not show that this was due to 
the inability of the engine to run fast- 
er. Feagins v. Texas Mach., etc., Co., 
(Nex, ‘Civa AG) USSU SiW. s96dke 1@2) —So 
evidence in an action against a manu- 
facturer for injuries from broken 
glass in a bottled beverage, relative 
to the sanitary condition of the plant, 
is properly refused, since the sanitary 
conditions might have been good and 
yet the method of bottling improper 
or defective. Coca-Cola Bottling 
Works v. Lyons, 145 Miss. 876, 111 S 
305. (3) In.a suit on a note given 
for fertilizer, wherein defendant 
pleaded failure of consideration or 
breach of implied warranty, testimo- 
ny of purchasers of fertilizer from 
defendant, that they had raised bad 
crops, in the absence of testimony as 
to other conditions affecting crops, is 
inadmissible. Decatur Fertilizer Co. 
v. Walls, 212’ Ala. 226, 102°S 32: (4) 
So, in such an action, where the fer- 
tilizer was resold by defendant who 
had collected for a large part there- 


For later cases, developments and changes in the law see Annotations, 


built, of good material, and of a certain capacity if 
properly managed, it is improper to receive testi- 


general design of the machine is 
of, testimony, to establish failure of 
consideration or breach of implied 
warranty, that people to whom fer- 
tilizer was sold raised bad crops, or 
no crops at all, was irrelevant. De- 
catur Fertilizer Co. v. Walls, supra. 
(5) Where a buyer claimed that a 
machine improperly sealed cans of 
potatoes sold, evidence that the sell- 
er directed the owner of the machine 
to put it in order is incompetent in 
the absence of evidence that the own- 
er did so. New York Canners v. Mil- 
bourne, 247 N. Y. 460, 160 NE 914. 
(6) Tags on each bag of pulp sold 
and used for feeding purposes, show- 
ing the quantity of the several chemi- 
cal elements as required by statute, 
are not admissible in evidence, where 
the issue is whether it contained 
harmful ingredients, when the tags 
do not show the absence of other ele- 
ments deleterious to animal life, and 
when no issue involves the question 


of the chemical elements. Pacific 
Feed Co. v. Kennel, 63 Cal. A. 108, 
218 P 274.. (7) In an action by a buy- 


er of seed corn, it is not error to re- 
fuse to permit another buyer from 
the same seller to testify that he ask- 
ed for seed corn and was given some- 
fhing else. Ecklesdafer v. Obets, 219 
Mich. 591, 189 NW 53. (8) A buyer’s 
testimony that the refrigerators sold 
did not operate efficiently is proverly 
excluded where it would not justify re- 
coupment on the theory that the goods 
were unmerchantable. Snelling v. 
Dine, (Mass.) 170 NE 403. (9) Where 
defendant’s witness was allowed to 
testify that a secondhand truck sold 
to plaintiff had been ‘“‘done over” and 
“rebuilt” prior to the date of the sale, 
details of that overhauling were prop- 
erly excluded as irrelevant. Craw- 
ford v. Abbott Auto. Co., 157 La. 59, 
101 S 871. (10) Evidence that the 
seller of butter promised to change 
his butter maker or get a new one is 
not admissible to show that butter 
delivered and accepted was not ac- 
cording to contract (Ava Blue Grass 
Creamery Co. v. Sussman, 243 Ill. A. 
483), (11) nor is proof that the sell- 
er would “make it right at a future 
time” (Ava Blue Grass Creamery Co. 
v. Sussman, supra). (12) In an ac- 
tion on note given for personal prop- 
erty, evidence as to a special warranty 
in an agency contract between de- 
fendant and the payee of a note which 
had terminated before the transaction 
involved is immaterial. Schager v. 
Dinneen, 36 S. D. 107, 153 NW 935. 
(18) Evidence of a judgment in bank- 
ruptcy proceedings of the conditional 
buyer is not admissible to show the 
conditional seller’s breach of war- 
ranty of title where the seller was not 
sufficiently notified of the proceed- 
ings. Calpetro Producers’ Syndicate 


v. Chas. M. Woods Co., (Cal. A.) 267 
Py3b9: 
[b] Defects in other articles.— 


(1) Where defendant alleges that spe- 
cific articles purchased by him on cer= 
tain dates were warranted, his evi- 
dence as to defects in similar articles 
bought by him from plaintiff prior 
to such dates is properly excluded. 
Boviard, etc., Mfg. Co. v. Maitland, 
92 Oh. St. 201, 110 NE 749.°' (2) So, in 
an action for failure to deliver goods 
according to sample, evidence that a 
part of the goods accepted was not 
equal to the sample, although showing 
good faith in making the rejections, 
is not admissible to Show the quality 
of that rejected. Dallas Waste Mills 
iv. Texas Cake, ete., Co, (Civ. A.) 204 
SW. 868 [rev on other. grounds 
'(Commn. A.) 228 SW 118]. 


Same title and section number. 


§ 836] 


wrong.*’ Evidence that the seller had paid a very 
low price for goods is incompetent to show that they 
could not have been of the quality he warranted them 
to be.2S It may, however, be shown that the goods 
could not be sold by the buyer as goods of the qual- 
ity for which he bought them but only as of a lower 
grade;2° but whether the purchaser selling to other 
parties warranted the goods as fully as the original 
seller is immaterial.°° A letter written by a pur- 
chaser from the buyer as to the poor quality of the 
goods is admissible as evidence of his rejection,*? 
but not as to the quality of the goods.*? Proper evi- 
dence of compliance with warranty is admissible on 
the issue of its breach;** and the seller in rebuttal 
may introduce evidence tending to contradict the 
purchaser’s testimony that a machine sold com- 
menced giving trouble almost immediately after the 
sale,** and evidence is admissible to show that the 
failure of the article to comply with the warranty 
was due to some fault or negligence not warranted 
against,?>° whether accidental or malicious,?*® and 
whether caused by the buyer or a third person.*?7 
Thus, where a vessel was to be constructed of pine 
plank, it may be shown that the defects complained 
of were naturally incident to the use of pine.*® An 
admission by the buyer that the goods were as war- 
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‘they could make, however, is irrelevant.*° 
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ranted is admissible against him.?® Testimony as to 
the general quality of goods produced by the manu- 
facturers and that those purchased were the best 
The un- 
reasonable refusal of a purchaser to permit the seller 
to examine the goods claimed to be defective may be 
shown as bearing on tle former’s good faith.*? 


Opinion evidence. Although it has been held that 
opinion evidence as to the condition of the goods is 
admissible,*?’the opportunities and capacities of the 
witnesses to form correct opinions being for the jury 
to estimate,** there is authority to the effect that 
evidenée as to a breach must show facts and not a 
mere opinion of the witness.*# 


Identification. Where a defect in the quality of 
certain goods is pleaded in an action for the price, 
the evidence of plaintiff’s salesman that the goods 
of which defendant complained to him were not part 
of those bought of plaintiff is competent.*® It is not 
essential that one testifying to a defect constituting 
a breach of soundness of an animal should identify 
it with certainty,*® and his evidence is admissible 
even though he is unable to make the identification 
at all where other witnesses identify the animal he 


27. Lyon v. Martin, 31 Kan. 411, 2 [ promised, is admissible, its weight | 749. 
TR SOS being for the jury. Bloch v. Hastern [a] Representation to third per- 
[a] Reason for rule.—The testi- | Mach. Screw Corp., 281 Fed. 777. son.—On a trial for breach of war- 


mony must be limited to the actual [d] 


Evidence held inadmissible.— 


ranty on the sale of a secondhand ma- 


condition of the particular machine 
and its capacity. Lyon v. Martin, 31] 
ane 40452 P 790! 


28. Ockershausen v. Durant, 
Mass. 338, 5 NE 523. 


29. Tillyer v. Van Cleve Glass Co., 
issOn, Ciry Ctx 99,77 (Oh: -Cirs Dec; 2:09. 


30. Richardson vy. Mason, 53 Barb. 
GN» YY.) 601. 

31. Larrowe Milling Co. v. Lyons 
Beet Sugar Refining Co., 137 App. Div. 
732, 122 NYS 567. 


32. Larrowe Milling Co. v. Lyons 
Beet Sugar Refining Co., supra. 


33. Bloch v. Hastern Mach. Screw 
Corp., 281 Fed. 777; Crescent Milling 
Co. v. H. N. Strait Mfg. Co., 227 Fed. 
804, 142 CCA 328 [certiorari den 241 
U. S. 673 mem, 86 SCt 724 mem, 60 L. 
ed. 1231 mem]; J. B. Colt Co. v. Car- 
rier, -227 Ky. 754, 14 SW (2d) 170; 
J. B. Colt Co. v. Baker, 225 Ky. 526, 
9 SW (2d) 516; Kelley-Springfield 
Road Roller Co. v. Coffman, 69 W. Va. 
635, 72 SE 749. 


[a] Indicator cards taken from a 
gas engine by a standard appliance, 
designed to show the indicated horse 
power, are admissible to show com- 
pliance with the warranty. Crescent 
Milling Co. v. H. N. Strait Mfg. Co., 
227 Fed.°804, 142 CCA 328 [certiorari 
den 241 U. S. 673 mem, 36 SCt 724 
mem, 60 L. ed. 1231 mem]. 


{b] Method of testing materials.— 
On an issue as to whether a steam 
boiler complied with a guaranty of 
material and workmanship in a gon- 
tract of sale, testimony as to the 
method of testing materials, for such 
boilers, employed in the plant where 
it was made, at a date six or seven 
years after the manufacture of the 
boiler in question, is admissible. 
Kelley-Springfield Road Roller Co. v. 
Coffman, 69 W. Va. 635, 72 SE 749. 


[c] Promise of buyer to pay.—In 
an action by the seller of warranted 
goods, where the defense was that the 
articles bought were defective, evi- 
dence that on request for payment 
‘from the person in charge of defend- 
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ant’s office no such objection was’ 


made, but prompt remittance was 


Plaintiff’s assays of oreS were not 
competent as tending to show that 
the roaster which he contracted to 
erect at defendant’s mine complied 
with the warranty that it would prop- 
erly handle with a certain result mill 
concentrates of a described quality; 
only one of the samples assayed being 
shown to have been taken from the 
mine in question, and this not con- 
forming to the kind and quality of 
ore specified in the warranty. Trego 
v. Roosevelt Min. Co., 136 Wis. 315, 
117 NW 855. 


34. American Laundry Mach. Mfg. 
Co. v. Belcher, (Tex. Civ. A.) 152 SW 
853. 


[a] For example, letters from the 
purchaser to the seller six months 
after the sale asking him to hold up 
notes given for the price. American 
Laundry Mach. Mfg. Co. v. Belcher, 
(Tex. Civ. A.) 152 SW 853. 


Bone bOALd ee OLsetire, “COMES = Nn 
Ahrens, ete., Mfg. Co., 7 La. A. (Or- 
leans) 463; Brown v. Nevins, 84 N. 
J. L. 215, 86 A 938. 


[a] TIllustrations.—(1) The seller 
may defend an action for breach of 
warranty of a fire hose to withstand 
four hundred pounds pressure by 
showing that the hose had been in- 
jured by means of acids. Board of 
Fire Comrs. v. Ahrens, etc., Mfg. Co., 
7 La. A. (Orleans) 463. (2) So, in an 
action for breach of warranty of roof- 
ing against reasonable wear and tear, 
evidence is admissible to show that 
the leaks in the roofing were due to 
the condition of certain flues, for 
which the seller was not responsible. 
Brown v. Nevins, 84 N. J. L. 215, 86 
AL 938. 


86. Board of Fire Comrs. _v. 
Ahrens, ete., Mfg. Co., 7 La. A. (Or- 
leans) 463. 

S72 boards of] yEire \ Comrse ‘v-.) 


Ahrens, ete., Mfg. Co., supra. 

Mismanagement of buyer see infra 
§ 840. 

38. Cunningham vy. Hall, 
(Mass.) 268.~- . 

39. “Kelley- Springfield Road Roller 
Co. v. Coffman, 69 W. Va. 635, 72 SE 


4 Allen 


chine, it is competent to show that 
the purchaser after its acceptance 
hired it out, representing it to be first 
class in all respects, and received 
compensation in an amount indicating 
conviction of its fitness for the con- 
templated use. Kelley-Springfield 
Road Roller Co. v. Coffman, 69 W. Va. 
635, 72 SE 749. 

40. Fuchs v. Morris, 81 Hun 536, 
30 NYS 1017. 

41. Berkley v. Burlington Cadillac 
Con 99 Vits 227 SIS Ae TGs 


42. Kuntzman v. Weaver, 20 Pa. 
422, 59 AmD 740. 
43. Kuntzman v. Weaver, supra. 


Questions for jury generally see in- 
fra §§ 846-850. 

44. Strevel v. Hempstead, 44 Barb. 
oe Y.) 518; Dunlap Hardware Co: v. 

F. Elmberg Co., (Tex. Commn., A.) 
362 SW 1098 [aff (Civ. A.).. 267 SW 
258]. See Hansen v. Vogelsang, 139 
App. Div. 759, 124 NYS. 437 (testi- 
mony of a veterinarian that a cow 
examined twenty days after. sale was 
suffering from tuberculosis so far ad- 
vanced that in his judgment such con- 
dition had existed prior to the sale is 
inadmissible). And, see to same ef- 
fect Sledge v. Scott, 56 Ala. 202. 

[a] Thus (1) it is error to permit 
a witness to testify that cattle were 
disorderly. Strevel v. Hempstead, 44 
Barb. (N. Y.) 518. .@) In an action 
for breach of warranty of feed grind- 
ers, permitting a representative of 
defendant manufacturer to testify 
that he did not know what maize and 
kaffir corn were, and that he thought 
the slot of the machines was too large 
for such grain, was error, the contract 
having been executed by another rep- 
resentative of defendant, after taking 
one of the machines and by actual 
test in grinding maize and kaffir corn 
emphasizing his representations as to 
its fitness for that purpose. Dunlap 
Hardware Co. v. E. F. Plmberg Co., 
(Tex. Commn. A.) 252 SW 1098 [af- 
firmed (Civ. A.) 267 SW 258]. 

45. Vogel v. Moore, 84 SW 557, 
27 KyL 94. 

46. Kuntzman v. Weaver, 
422, 59 AmD 740. 


-20 Pa. 
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observed as the one in question.47 Where each of 
several machines was sold with a written warranty 
numbered to correspond with the machine, the war- 
ranties being the same in every other respect, the 
buyer may prove various defects in the different 
machines constituting a breach of the warranty, 
without first proving the number of each of such ma- 
chines.*§ 


Notice of breach.*9 The purchaser may prove 
that he notified the seller of the breach of the war- 
ranty®® and gave him opportunity to make it good?? 
or offered to rescind the sale,°? or that he was dil- 
gent in endeavoring to riotify him.°* 


Remedying of defects. Evidence as to the buyer’s 
efforts to remedy defects is ordinarily admissible to 
show his good faith,*+ and it has been held permis- 
sible to show that the defect may be remedied,®* or 
that the buyer refused to permit the defect to be 
remedied;°° but evidence that the buyer could have 
remedied the defects if he had known how is imma- 
terial where the machine was sold with the under- 
standing that it was defective and that the seller 
was to remedy the defects.°7 


Weather conditions. In an action for breach of 
warranty of seeds, evidence is admissible to show 
weather conditions in the vicinity where the seed 
was planted.°§ 


Title. In respect of warranty of title, the docu- 
ment by virtue of which a third person claims the 
property is admissible,°® and so is a judgment ob- 
tained by the true owner of goods against the buy- 
er.°° Where the thing sold is stock, evidence of a 
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decision appointing a receiver for the company which 
issued the \stock is admissible on the question of 
breach of warranty of title.°* 

Soundness. If witnesses have testified that horses 
were sound, evidence that they offered to buy them 
at a price nearly equal to that paid by plaintiff is 
properly excluded;*2 and where breach of an express 
warranty as to the health of horses sold is set up as 
a defénse to an action on a note given for their price, 
evidence is not admissible that defendant bid in one 
of them at a sale which he subsequently held,®? nor 
that some of the horses were prize winners at county 
fairs preceding the sale to defendant.°* Testimony 
tending to show that an animal purchased had a con- 


-tagious disease which was communicated to other 


animals is competent to show unsoundness,®*> and 
evidence that the seller had, but the buyer never had, 
disease on his farm prior to the purchase is not too 
remote to establish that the cattle were diseased at 
the time of the purchase,*® but testimony of a ship- 
per of other cattle which had run with the cattle in 
controversy that he had inspected his cattle and 
found them free from disease is not admissible.®* 
The seller may present evidence to rebut any pre- 
sumption that the disease of cattle which plaintiff 
claims constituted unsoundness existed in a formed 
state at the time of sale, and was of a permanent 
nature,®’ or show that part of goods returned by the 
buyer as unsound were sound.®® 

[§ 837] bb. Trial or Test. For the purpose of 
showing a failure of the warranty, evidence as to the 
result of a trial or test of the article sold is admis- 
sible,*° provided such tests are made under proper 


47. McCullough y. Dunn, 83 Nebr. 
DOL OMNGVY: Bet 27). 


48. Raynor v. Bryant, 43 Kan. 492, 
Zane 1601. 


49. Protest as rebutting evidence 
of waiver by acceptance see infra § 
842. 

50. Meador v. Standard Oil Co., 196 
Ala. 365, 72 S 34; Coleman v. Sowders, 
206 Ky. 841, 268 SW 579. 


51. Meador v. Standard Oil Co., 
196 Ala. 365, 72 S 34. 


52. Coleman v. Sowders, 
841, 268 SW 579. 


[a] Rule applied.—In an_ action 
for breach of warranty in the sale 
of'a jack, after the seller had testified 
that the buyers had made no com- 
plaint of any breach of warranty 
when asking for extension of time to 
' pay, exclusion of proof that the buy- 
ers informed the seller as to the 
breach and offered to rescind the sale, 
and that the seller refused to agree 
to anything, is erroneous and preju- 
dicial, since the jury might infer that 
the buyers’ claim of breach of war- 
ranty was an afterthought. Coleman 
v. Sowders, 206 Ky. 841, 268 SW 579. 


53. Smoots v. Foster, 16 Ch. Cir. 
Ct, 612, 9 Oh. Cir. Dec. 218. 


[a] Notice to discharged agent.— 
In an action on a warranty of a ma- 
chine, a since discharged agent of the 
manufacturer who made the warranty 
may testify that, when the breakage 
occurred, the purchaser came to him 
and notified him not to bind his for- 
mer principal with notice to make 
good the warranty, but to show that 
the purchaser was diligent in endeav- 
oring to notify the  warrantor. 
Smoots v. Foster, 16 Oh. Cir. Ct. 612, 9 
Oh. Cir. Dec. 218. 


206 Ky. 


54. Kansas City Bolt, etc., Co. v. 
Rodd, 220 Fed. 750, 136.CCA- 356; 
ayers v. Bennett, 88 Cal. 241, 26 P 

te 

55. Jewell Belting Co. v. Hamilton 
Rubber Mfg. Co., 257 Ill. 238, 100 NE 
920 [aff 170 Ill. A. 343]. 

[a] Tllustration.—HEvidence that 
millwrights have pulleys to straight- 
en belts before using, and thus belts 
not too crooked may be straightened, 
is properly admitted in a buyer’s ac- 
tion for breach of warranty of belting 
which on delivery proved to be crook- 
ed. Jewell Belting Co. v. Hamilton 
Rubber Mfg. Co., 257 Ill. 238, 100 NE 
920 faff 170 Til. A. 343]. 


56. Strohlein v. Turner, 83 Pa. Su- 
per. 465. 
57. Aultman, ete., Co. v. Shelton, 


90 Iowa 288, 57 NW 857. 


58. Ecklesdafer v. Obets, 219 Mich. 
591, 189 SW 53. 


59. Johnson v. Frisbie, 29 Md. 76, 
96 AmD 508; Hodges v. Wilkinson, 
111 N. GC. 56, 15 SE 941, 17. LRA 546; 
Farmers’ Equity Exch. v. Blum, 39 
N. D. 86, 166 NW 822. 

60. Barrett v. Miller, 36 Ga. A. 48, 
135 SH 111; Farmers’ Equity Exch. 
v. Blum, 39 N. D. 86, 166 NW 822. 

61. Brooks v. Camak, 130 Ga. 213, 
60 SE 456. 

62. Hobart v.- Young, 
21 A612; 22 LivA 693. 

68. Boylan v. McMillan, 137 Iowa 
142,114 NW 630. 

64. Boylan v. McMillan, supra. 

65. Wallace v. Wren, 32 Ill. 146; 


Dunbar v. Briggs, 13 Nebr. 332, 14 NW 
414, 


66. 


63 Vt. 363, 


Christensen v. Reid, 116 Or. 


554, 240 P 1118, 241 P 1009. 


67. O’Brien v. Von Lienen, 


P (Tex. 
Civ. A.) 149 SW 723. 


68. McCeney v. Duvall, 21 Md. 166. 
69. Hull v. Belknap, 37 Mich. 179. 
[a] Rule applied on cross-exami- 


nation of the buyer who had testified 
as to the contract and its perform- 
ance. Hull v. Belknap, 37 Mich. 179. 


70. U. S.—Edward P. Allis Co. vy. 
peru Mill Co., 65 Fed. 52, 12 CCA 


Minn.—Osborne_v. Carpenter, 37 


Minn. 331, 34 NW 163; Johnson v. 
Hillstrom, 37 Minn. 122, 33 NW 547. 
5 NYS 221. ' 


N. Y.—HEarl v. Lefler, 46 Hun 9; 
Larrison v. Payne, 1 Silv. Sup. 232, 


N. C.—Carter v. McGill, 168 N. C. 
507, 84 SE 802 [reh den 171 N. C. 775, 
89 SE 28]. 

Oh.—Cogswell Dental Supply Co. v. 
Sibley, 17 Oh. Cir. Ct. N. S..3; Voor- 
hees Rubber Co. v. Union Supply Co., 
SiaOhe Cir Gtewoon: 


Tex.—Ware v. Fairbanks-Morse Co., 


CCIVe AS ie SITES WV cal Le 


[a] Conditions of test.—Where a 
contract for the enlargement of a flour 
mill contained a warranty that the en- 
larged mill should have a certain in- 
creased capacity, and should produce 
a certain proportion of a _ specified 
grade of flour from a particular mix- 
ture of wheat, to prove a breach of 
the warranty, the mill owner was not 
restricted to proof of a test with that 
particular wheat, but might show the 
total output of his mill for a length 
of time after the enlargement. Ed- 
ward P. Allis Co. v. Columbia Mill Co., 
65. Bed. 52, 12 CCA 511. . 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 837-838] 


conditions,‘ and by the proper person.72 The fact 
that the test was not made within a reasonable time 
affects only the weight and not the competency of 
the evidence.7* Although the contract provides for a 
trial, other evidence of defects is nevertheless. ad- 
missible.?4 

[§ 838] ce. Comparison with Other Articles. Evi- 
dence as to how other machines of like pattern 
worked is not admissible to show a compliance with 
the warranty,’® nor is it permissible in proving a 
breach to show that machines sold by the seller to 
other persons were defective,’® or, where it does not 
appear that they were properly operated, gave trou- 
ble.*7 The buyer may, however, show that other 
machines worked well under similar conditions for 
the purpose of establishing the fact that the fault 
was with the machine purchased and not with the 
conditions;‘® and for the purpose of proving that 
the machine was properly managed he may show that 
other machines of like make in the hands of other 
experienced persons also failed to do the work.’® 
He may show a breach of warranty of horse power 
by comparison with another machine of known pow- 
er.°° So, while comparison with other goods or ar- 
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ticles is not admissible generally unless the condi- 
tions are the same,*! evidence as to the suitableness 
of other articles under like conditions may be intro- 
duced for the purpose of showing that the failure of 
the article purchased was due to defects therein and 
not to improper conditions,*? and in determining 
whether a safe warranted fireproof is such in fact, 
evidence is admissible to show that safes made by 
the same company of like kind and materials and 
method of construction have passed through fire 
without material injury to the contents.53 Whether 
the article in question is as good as other articles of 
like kind on the market is irrelevant,’* unless the 
warranty is that the article sold is as good as any 
other article,*®> and in such case to admit evidence 
by way of comparison there must be evidence of the 
quality of the goods with which comparison is to be 
made.’° Where an engine is warranted to make a 
saving in fuel “equal to that claimed -for” another 
kind of engine, reports of tests made of the latter 
are properly excluded in the absence of a showing 
that such reports were in the contemplation of the 
parties at the time of making the warranty.*? On 
the issue of-breach of warranty to deliver a certain 


_ 71. Wilmington Candy Co. v. Rem- 
ington Mach. Co., 21 Del. 543, 65 A 
74; Carter v. afcGill, 168 N. C. 507, 
84 SE 802 [reh den 171 N. C. 775, 89 
SE 28]; Schuwirth v. Thumma, (Tex. 
Civ. A.) 66 SW 691. 

[a] Illustration.—A purchaser of 
fertilizer may show breach of war- 
ranty of it as of standard grade, by 


evidence of lack of results to be ex- 


pected on crops, when used under con- 
ditions and circumstances favoring an 
increased yield, if it be of such grade. 
Carter ay. MeGill wlGsie Ny (C2) 507" 184 
SE 802, [reh dén 171 N.C. 775, 89 SE 
28]. 

72. Haney-Campbell Co. v. Preston 
Creamery Assoc., 119 Iowa 188, 98 NW 
297. 

73. Crane Co. v. Columbus Constr. 
Co., 73 Fed. 984, 20 CCA 233 [certio- 
rari dism 174 U. S. 600 mem, 19 SCt 
721 mem, 43 L. ed. 1102 mem]. 


74, Ganson v. Madigan, 13 Wis. 67. 
75. lIowa.—Murray vy. Brooks, 41 
Iowa 45. 


Mass.—Brummett v. Nemo Heater 
Co., 177 Mass. 480, 59 NE 58. 

Mich.—Watkins v. Phelps, 165 Mich. 
180, 130 NW 618; Richmond Second 
Nat. Bank v. Wheeler, 75 Mich. 546, 
42 NW 963; Osborne v. Bell, 62 Mich. 
214, 28 NW 841. 

N. Y.—Sprout v. Newton, 
209. 

Tex.—Haynes v. Plano Mfg. Co., 36 
Tex. Civ. A. 567, 82 SW 532. 

76. Fetzer v. Haralson, (Tex. Civ. 
A.) 147 SW 290. 

77, White Auto. Co. v. Dorsey, 119 
Md. 251, 86 A 617. 

7g. National Bank, etc., Co. Vv. 
Dunn, 106 Ind. 110, 6 NE 131; Kram- 
er v. Messner, 101 Iowa 88, 69 NW 
1142; Paulson v. Osborne, 35 
90, 27 NW 203. 

79. Lyon v. Martin, 31 Kan, 411, 2 
1 EAASKUE 

Mismanagement of buyer generally 
see infra § 840. 

g0. Southern Gas, etc., Co. v. Peve- 
to; (Tex. Civ. A.) 150 SW 279. 

[a] Thus, on an issue as to the 
efficiency of a gasoline engine which 
was sold for irrigation purposes, it 
is proper to show the horse power de- 
velopable by the engine by showing 
that a fifteen horse power steam en- 
gine developed as much power as was 
shown by the gasoline engine which 


48 Hun 


Minn. 


was sold under representation that it 
would develop fifty horse power. 
Southern Gas, etce., Co. v. Peveto, 
(Rex, CivesA.), Lo0nSW 2709: 

81. Ark.—Elder Grocery Co. v. Ap- 
plegate, 151 Ark. 565, 237 SW 92. 

Cal.—North Alaska Salmon Co. v.- 
Fopbs; 15 9eCal 380s silos e305 12 0) P 
27, 35 LRANS 501. 

Ida.—Barnett v. Hagan, 18 Ida. 104, 
108 P 743. 


Mass.—Lake v. Clark, 97 Mass. 346. 


Tex.—Hill v. Hanan, 62 Tex. Civ. A. 
191, 1381 SW 245. 


{a] Growing conditions.—In an ac- 
tion against the seller of seed peas 
for an alleged breach of warranty of 
germinating power, evidence that the 
buyer had planted beans at the same 
time as he planted the peas in ques- 
tion, and that several weeks later he 
planted another variety of peas which 
grew satisfactorily, is incompetent to 
show that failure of the seeds in ques- 
tion to grow was ‘due to lack of ger- 
minating power, the defense being 
that the cause of such failure was the 
fact that the ground was cold and 
wet. Elder Grocery Co. v. Applegate, 
151 Ark. 565, 237 SW 92. 


[b] Theory of construction,— 
Where there was an implied Warranty 
arising out of the sale of a safe that 
the safe was fireproof, new, and in 
good condition, in an action for the 
price, where breach of warranty was 
pleaded as a defense, evidence to 
show that the safe was not made in 
the same way or upon the same the- 
ory as other standard fireproof safes 
was inadmissible. Barnett v. Hagan, 
18 Ida. 104, 108 P 743. 


82. Dempster Mill Mfg. Co. v. Fitz- 
water, 6 Kan. A. 24,49 P 624; Linds- 
borg Milling, etc., Co. v. Danzero, (Mo. 
A.) 193 SW 606; Depew v. Peck Hard- 
ware Co., 121 App. Div. 28, 105 NYS 
390 [aff 197 N. Y. 528 mem, 90 NE 


1158 mem]; Brooks v. McDonnell, 41 
Wis. 139. 
[a] Defective seed.—Plaintiff pur- 


chased of defendant sufficient alfalfa 
seed to sow ten acres of his field, and 
bought the seed for the remaining 
five acres of the field elsewhere. 
When the crop came up there was a 
large quantity of trefoil among the 
alfalfa on both parts of the field. In 
an action to recover ‘damages result- 
ing from the defective seed, defend- 
ant proved that’ there was trefoil 
along the roadside, and claimed that 


this was the cause of the presence of 
the trefoil in plaintiff's field. It was 
held that plaintiff was entitled to 
show by experts, for the purpose of 
counteracting the effect of this evi- 
dence, the quantity of trefoil con- 
tained in the seed not bought from 
defendant. Depew v. Peck Hardware - 
Cos, 121) App? Div.= 28> 105) NYSe390 
[aff 197 N. Y. 528 mem, 90°NE 1158 
mem]. 


[b] Bread made from flour.—Tes- 
timony that flour shipped in Septem- 
ber made good bread, while that 
shipped in November, although 
handled by the same parties in the 
same way, would not make good bread, 
is competent evidence of lack of qual- 
ity of the latter shipment. Linds- 
borg Milling, ete., Co. ve. Danzero, 
(Mo. A.) 193 SW 606. 


83. Barnett v. Hagan, 18 Ida. 104, 
108 P 743. : 


84. Erie City Iron Works v. Demp- 
sey, 77 Ill. A. 667; McCormick Har- 
vesting Mach. Co. v. Cochran, 64 
Mich. 636, 31 NW 561; Marsh v. Sny- 
der, 14 Nebr. 237, 15 NW 341. 


es Ill—Aultman v. Weber, 28 Ill. 


Ind.—Sheffield-King Milling Co. v. 
Spink Milling Co., 81 Ind. A. 208, 141 
NE 533. 


Iowa.—Reeves v. Younglove, 164 
Iowa 151, 145 NW 502. 
Mich.—MecCormick Harvesting 


Mach. Co. v. Cochran, 64 Mich. 636, 31 
NW 561. 


Minn.—Osborne v. Carpenter, 387 
Minn. 331, 34 NW 168. 
Mo.—Hmerson-Brantingham Impl. 


Co. v. Simpson, 205 Mo. A. 56, 217 SW 
559. 


N. Y.—Larrison v. Payne, 
Sup. 232, 5 NYS 221. 


Vt.—Vermont Farm Mach. Co. v. 
Batchelder, 68 Vt. 480, 35 A 378. 


Va.—Reese v. Bates, 94 Va. 321, 26 
SE 865. : 

[a] Rule applied.—Where the ma- 
chine was warranted to do as good 
work as the machine of the buyer’s 
brother, evidence that it did not is 
admissible. McCormick | Harvesting 
Mach. Co. v. Cochran, 64 Mich. 636, 
31 NW 561. 


86. Dwight Bros. Paper Co. v. 
Western Paper Co., 114 Wis. 414, 90 
NW 444. 


87. Wickes v. Swift Hlectric Light 


1 Silv. 
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kind of wheat, comparisons of samples of the wheat 
grown with other wheat are admissible where there 
is evidence that distinguishing features exist;** and 
in an action against a manufacturer of cotton seed 
meal for breach of warranty in a sale thereof, sam- 
ples of meal from other mills may be admitted to 
show that the meal furnished under the contract was 
not reasonably fit for feeding cattle as agreed, with- 
out showing how such samples were, obtained, or 
whether they showed the average meal turned out 


by such mills.8° 


[§ 839] dd. Condition before and after Sale. 


Co.; 70 Mich. 322, 38 NW 299. 


88. Brock v. Newmark Grain Co., 
C4NCaile Ane o tilingcaze bP 1915, 


89. Taylor Cotton-Seed Oil, etc., 
Co. v. Pumphrey, (Tex. Civ. A.) 32 
SW e225. 


ter Ala.—Sledge v. Scott, 56 Ala. 


Ark.—Williams v. Newkirk, 121 Ark. 
439, 181 SW 304. 

Cal.—Williams v. Bullock Tractor 
Conn (Caliwesi2, 198, 2) 7.80) 4 


Ind.—Postel v., Oard, 1 Ind, A. 252, 
27 NE 584. 


Iowa.—Iowa Windmill, etc., Co. v. 
Tobin, 195 NW 989 


N. Y.—Hansen v. Vogelsang, 139 
App. Div. 936, 124 NYS 438; Hansen 
v. Vogelsang, 139 App. Div. 759, 124 
NYS 737; Titus v. Poole, 73 Hun 383, 
26 NYS 451 [aff 145 N. Y. 414, 40 NE 
228]. é 
. Pa.—Marsh v. Nordyke, etc., Co., 15 
A 875. 

Tex.—Walton v. Cottingham, 30 
Tex. 772; O’Brien v. Von Lienen, (Civ. 
A.) 149 SW 723. 

fa]. Rule applied.—(1) Testimony 
as to the diseased condition of cattle 
two or three months after tender of 
delivery is inadmissible to show the 
condition of the cattle at the time of 
tender. O’Brien v. Von Lienen, (Tex. 
Giv. A.) 149 SW 723. (2), So testi- 
mony of a veterinarian that he exam- 
ined a cow about twenty days after 
her sale and delivery to plaintiff, and 
found her suffering from tuberculosis 
so far advanced that, in his judg- 
ment, such condition had existed pri- 
or to the sale, was improperly admit- 
ted (Hansen v. Vogelsang, 139 App. 
Div. 936, 124 NYS 438; Hansen v. 
Vogelsang, 139 App. Div. 759, 124 NYS 
737), (8) and the opinion of an ex- 
pert, who examined a lame horse three 
weeks after his purchase, as to the 
length of time the lameness had ex- 
isted, is incompetent to show breach 
of warranty, there being no proof of 
the character and probable cause of 
such unsoundness (Sledge v. Scott, 56 
Ala. 202). (4) In an action for breach 
of a breeding warranty of a jack for 
1912 and 1913, testimony of a witness 
who saw him in 1914 that he was 
then in poor condition does not show 
his condition during the two preced- 
ing seasons, and is irrelevant. Wil- 
liams v. Newkirk, 121 Ark. 439, 181 
Sw 304. (5) In an action to recover 
the purchase price of a farm tractor, 
testimony of witnesses who inspect- 
ed the tractor long after the attempt 
to operate it, and after the buyer’s 
attempted rescission for breach of 
warranty, to the effect that they dis- 
covered nothing wrong with it, is in- 
admissible, where there is no show- 
ing that the tractor remained in the 


same condition as when it was previ- } 


ously tried out, and, as it was the 
seller’s duty to make the tractor work 
satisfactorily upon demand within a 
reasonable time, such evidence was 
immaterial to the buyer’s right to re- 
cover. Williams v. Bullock Tractor 
Co., 186 Cal. 32, 198 P 780. 
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sale. 


[$§ 838-839 


While evidence as to defects must as a rule relate 
to the time of sale and not to a subsequent period,?® 
unless connected with the time of sale or the time 
immediately preceding,®? it is admissible to show 
that defects existed®? or did not exist®® prior to the 
Evidence as to the condition of the goods at a 
time after the sale is admissible, however, where it 
tends to show the condition at the time of the sale®# 
and this is the only way such condition can be 
shown;?° and if the warranty is in the nature of a 


continuing warranty, the evidence need not be con- 


91. Ala.—Gingles yv. Caldwell, 21 


Ala. 444. 

Conn.—Bristol v. Galway, 68 Conn. 
248, 36 A 44, 

Iowa.—lIowa Win'dmill, etc., Co. v. 
Tobin, 197 Iowa 613, 195 NW 989. 


Mich.—Daniells v. Aldrich, 42 Mich. 
58, 3 NW 253. 


Pa.—Freyman vy. Knecht, 78 Pa. 141. 


[acevo Nus, sine anvcactionentors tne 

purchase price of a heating plant in- 
stalled, defended on. the ground of 
breach of warranty as to heating the 
building to a certain temperature, 
proof that the pipes sagged five 
years after the plant was installed 
was not material, unless their con- 
dition was the same at the time the 
witness saw them as it was immedi- 
ately after the system was installed, 
in the absence of some claim that 
the original installation was defec- 
tive. Iowa Windmill, ete. Co. v. 
Tobin, 197 Iowa 613, 195 NW 989. 
‘ [b] Permanency of defect.—In an 
action upon a warranty of a horse, 
whose eyes were sore at the time 
of the sale, evidence of the condition 
of the eyes a year afterward was ad- 
missible for the purpose of showing 
that the disease was not temporary 
but permanent. Such evidence would 
not be proper per se to Show the con- 
dition at the time of the sale. There 
should also be evidence of the condi- 
tion in the intermediate time. Frey- 
man v. Knecht, 78 Pa. 141. 


92. Starke v. Dicks, 2 Ind. A. 125, 
28 NE 214; Dickens v. Williams, 2 
B. Mon. (Ky.) 374; Van Hoesen v. 
Cameron, 54 Mich. 609, 20 NW 609; 
Kavanaugh v. Wausau, 120 Wis. 611, 
98 NW 550. 


[a] Extension of time for trial.— 
In an action for the price of a har- 
vester it was shown in defense that 
the machine was sold under a war- 
ranty in 1888, but, failing to work 
satisfactorily, it was returned to the 
seller. ‘By agreement the contract 
was extended one year, the buyer to 
give the machine a trial in 1889. It 
failed to work then, and was again 
returned. The admission of evidence 
of defects existing in 1888 was not 
error where it was shown that the 
machine’s work was unsatisfactory 
in the same respects in both years. 


Plano Mfg. Co. v. Jackson, 38 Ill. A. 
104. 

93. TIowa.—HEHllis v. Barkley, 160 
Iowa 658, 142 NW 203. 

Mich.—WHaton v. Hope, 177 Mich. 
411, 148 NW 241. 

W. Va.—Kelley-Springfield Road 


Roller Co. v. Coffman, 69 W. Va. 635, 
72 SE 749. 


Wis.—Witt v. Voigt, 162 Wis. 568, 


156 NW 954. 

N. B.—Tompkins v. Hale, 41 N. B. 
1269. 

[a] Thus (1) testimony by the 


former owners of a horse as to its 
disposition several years prior to the 


‘sale to plaintiffs is admissible on be- 


half of defendants, in an action for 
breach of warranties as to-the dis- 


fined to the time of the sale.®® 


position of the horse. HEaton vy. Hope, 
177 Mich.» 411, -143) NW) 242.5 (2))5So 
the seller’s evidence of the horse’s 
gentleness before the sale is improp- 
erly excluded (Witt v. Voigt, 162 Wis. 
568, 156 NW 954), (3) and in an ac- 
tion for breach of warranty of mules, 
testimony that shortly before the 
sale the witness saw them used and 
they appeared to behave well is 
properly admitted on the question of 
breach of warranty, although. not 
competent on the question of wheth- 
er the warranty was made (Ellis v. 
Barkley, 160 Iowa 658, 142 NW 203). 
(4) Evidence is admissible to show 
that a horse warranted sound was 
sound before the sale. Tompkins vy. 
Hale, 41 N. B. 269. (5) On an issue 
arising on a claim of recoupment 
for breach of warranty in a contract 
of sale of machinery which had been 
used in the kind of work for which 
it was designed at the time of the 
purchase, testimony to show its effi- 
ciency while so used is admissible. 
Kelley-Springfield Road Roller Co. v. 
Coffman, 69 W. Va. 635, 72 SE 749. 


94. Hollingsworth v. Sharp, 66 
Iowa 31, 23 NW 731; Barkley v. J. 
M.- Burguieres Co.,, 165. lua. 235 Mabe 
S$ 915 [aff 7 La. A. 39]. See Upton 
Vv. Reeve, 123- Vax 247, 96, SH 8229 
(whether a seller who loaded onion 
sets on proper cars breached a con- 
tract providing that the sets were to 
be in good merchantable condition at 
the time of shipment would depend 
on the condition of the sets at the 
time of shipment, and evidence of 
their condition at destination is ma- 
terial only in so far as it shows 
the condition at the time of ship- 
ment). 


[a] Tllustrations.—(1) Under a 
warranty that a wire-binding har- 
vester would do good work with a 
twine attachment, evidence that a 
twine attachment placed thereon 
some time after the sale would not 
do good work tends to show that 


at the time of sale the harvester 
was not adapted for such attach- 
ment, and is admissible to support 
the defense of breach of warranty. 
Hollingsworth v. Sharp, 66 Iowa 31, 
23 INW 31. 0 2)" In "an action tor 
breach of warranty that the ani- 
mals sold were breeders, their ac- 
tual capacity to breed after the sale 
may be considered in determining 
whether or not they were breeders 
at the time of the sale. Steele v. 
Andrews, 144 Iowa 360, 121 NW 17. 


95. American Soda Fountain Co. 
v. Medford Grocery Co., 128 Or: 83, 
262 P9329) 


[a] Goods sold in sealed contain- 
ers.—Where fruit Syrups and crushed 
fruit were sold to a wholesale’ gro- 
cer in sealed containers, evidence of 
the defective condition of the goods 
at the. time of opening the contain- 
ers is admissible in the manufactur- 
er’s action for the purchase price. 
American Soda Fountain Co. v. Med- 
ford Grocery Co., 128 Or. 83,2627 2 

s 


96. Wingate v. Johnson, 126 Iowa 
154, 101 NW 751. ‘ 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 839-843] 


Matter of defense. 
ranty, 


the parties is inadmissible.®? 
[§ 840] ee. Mismanagement of 


dence is admissible to show that the failure to comply 
with the warranty was due to mismanagement of the 
buyer,®® and that when properly handled the ma- 
chine or other article complied with the warranty.! 
On an issue whether the defective condition of the 
goods was eaused by defects in manufacture or by 
being stored several years in a dirty condition, a 
piece of white paper rubbed on them is inadmissible 
to show that they were clean when stored, it not ap- 
pearing when the examination was made or that the 
goods were in the same condition as when stored.” 


Evidence as to the amount 
spent by the buyer in repairs is admissible on the 
question of value at the time of the purchase. 


The buyer’s failure to give 


[§ 841] ff. Repairs. 


[§ 842] gg: Waiver.* 


97. Angell v. Pruyn, 126 Mich. 16, 
85 NW 258. 


-fa]. Thus, in an action against a 
murseryman for a breach of war- 
ranty in the sale of peach trees 
which proved untrue to their label, 
evidence that the trees were injured 
by cold weather after the action was 
brought is incompetent. Angell v. 
Pruyn, 126 Mich. 16, 85 NW 258. 


98. Comparison with other arti- 
cles to show proper management See 
supra § 838. 


99. Halstead v. American Magne- 
stone Corp., 84 Ind. A. 205, 149 NE 
698; Wingate v. Johnson, 126 Iowa 
154, 101 NW 751; McKay v. John- 
son, 108 Iowa 610, 79 NW 390; ioe 
dustrial Sales Wngineering Co. v. 
Azisim,’ ~ N. J... Mise. 6487 147 A 
45; Weinberg v. Hartzell, 21 Oh. A. 
93, 153 NE 106. 

[a] Rule applied.—Testimony that 
the buyer used unsuitable and inferi- 
or oil is competent in an action for 
the price of an oil heater defended 
on the ground of breach of warranty, 
notwithstanding the contract did not 
require that any particular kind of 
oil be used. Industrial Sales Iingi- 
neering Co. v. Agisim, 7 N. J. Misc. 
648, 147 A 465. 


1. Halstead v. American Magne- 
stone Corp., 84 Ind. A. 205, 149 NE 
698; Swanson v. Allen, 108 Iowa 419, 
ZIUNW 132. 


2. Foote v. 
216, 28 A 1034. 


8. Marbury Lumber Co. v. Stearns 
Mfe. Co; 107 SW 200; 32 Kyl 739. 


4. Acts constituting waiver sce 
supra §§ 773-790. 


5. Greenwood Cotton Mill v. Tol- 
bert, 105 S. C. 278, 89 SE 653, Ann 
CasLolie 338. 


fAdmissibility of evidence of notice 
of breach generally see supra § 836. 


6. Murchie v. Cornell, 155 Mass. 
60, 29 NE 207, 31 AmSR 526, 14 LRA 
492. 


7. Murchie v. Cornell, supra, 


8. Osborne v. Marks, 33 Minn. 56, 
22 NW 1. 

9. Cantrall v. Fawcett, 2 Ill. A. 
569; Tillyer.v. Van Cleve Glass Ce., 
le On Cir iCtr99, Oh. Cir, Dec. 209: 


10. Cal.—Woody v. Bennett, 88 
Cal 24,926 Peri: 


N. Y.—Cary v. Gruman, 4 Hill 625, 
40 AmD 299. 


Okl.—Gutenberg Mach. Co. v. Hus- 
ae Pub. Co., 54 Okl. 369, 154 P 
346. 


Woodworth, 66 Vt. 


[55 C, J.—54] 


In an action for breach of war- 
evidence that the goods were damaged after 
suit brought by cireumstances beyond the control of 
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notice to the seller of the-unsoundness of the goods 
bought within a reasonable time after discovering 
it may be considered in determining whether he 


waived his right to insist on the breach of warranty,” 


Buyer.°® Hyvi- 


payment.® 


Vt.—Globe Granite Co. 
ents, 92 Vt. 3838, 104 A 104. 


v. Clem- 


Wis.—J. I. Case Plow Works _ v. 
Niles, ete., Co., 90 Wis. 590, 68 NW 
10135 "Chaplin: v.=Warner, 23 “Wis: 


448, 


But see Rutan v. Ludlam, 29 N. J. 
L. 398 (holding that evidence of the 
value of a house and lot traded for 
a horse is not admissible on the is- 
sue of damages for breach of war- 
ranty of the horse). 


11. Ky.—Coleman v. Sowders, 206 
Ky. 841, 268 SW 579; Smith, etc. Co. 
v. Morgan, 152 Ky. 430, 153 SW 749; 
Moore v. Shannon, 137 Ky. 604, 126 
SW 136. 


Mich.—Patterson v. Gore, 177 Mich. 
591, 143 NW 643. 


Minn.—Fairmont Gas Engine, etc., 
Co. v. Crouch, 133 Minn. 167, 157 NW 
1090; Benson v. Port Huron Engine, 
ete,, ‘Co.,: 88-—Minn. 321, 86 NW 327; 
Fitzgerald v. Evans, 49 Minn. 541, 52 
NW 148; Wilson v. Reedy, 33 Minn. 
503, 2 NW 191. 


N. Y.—Rochevot v. Wolf, 96 App. 
Div. 506, 89 NYS 142. 


Vt.—Berkley v. Burlington Cadil- 
lac Co:, 99) Vita 22%, LalwAs 16: 


[a] Admissions of seller.—In an 
action for breach of warranty in the 
sale of a horse, statements and rep- 
resentations of defendant as to the 
value of the horse, made at the time 
of the sale, although not admissible 
to vary the contract of sale, are 
properly received as admissions bear- 
ing on the question of damages. 
Fitzgerald v. Evans, 49 Minn, 541, 52 
NW 143. 


{[b] Defective horse given for 
originally defective one.—In an ac- 
tion for breach of an agreement that 
a horse sold was sound, evidence as 
to what a horse of the same descrip- 
tion, age, etc., as one given to plain- 
tiff to replace the original horse sold 
him which plaintiff returned to the 
seller, which second horse was also 
returned as unsound, afflicted as the 
horse in question was, would be 
worth at the time of the sale was 
not incompetent or immaterial. Pat- 
terson v. Gore, 177 Mich. 591, 143 NW 
643. 

[ce] Circumstances tending to 
show value.—(1) In an action for 
breach of warranty in the sale of a 
jack, the seller, to prove the actual 
value of the jack at the time of the 
sale, may show that the jack’s colts 
were very fine mules (Coleman v. 
Sowders, 206 Ky. 841, 268 SW 579), 
(2) and such evidence may be con- 
sidered only for the purpose stated 


[§ 843] (d) Damages. 
ages, evidence is admissible as to the amount paid 
for the goods,?° their value at the time ox the sale*? 
or within a short time of the sale,1* what the value 
of the goods would be if they were as warranted?* 


but a protest signed and sworn to by the buyer on 
delivery of the goods, although showing that his de- 
fense to an action for the purchase price was not 
an afterthought,* is not admissible to rebut evidence 
of the seller “tending to show such an acceptance of 
the goods as to bar the defense.’ 
payment of part of the price without complaint of 
defects is admissible to show a waiver of breach,* 
but the circumstances of the payment may be shown 
to rebut the presumption of waiver arising from such 


Evidence as to the 


On the issue ‘as to dam- 


(Coleman v. Sowders, supra). (3) 
Where, in an action by a buyer of a 


horse for breach of warranty, the 
buyer claims that the horse was’ 
worthless, evidence that he could 


have sold: the horse at a substantial 
price is admissible to show that it 
was not worthless and as a circum- 
stance bearing on its value. Moore 
v. Shannon, 137 Ky. 604, 126 SW 136. 


[d] Value fixed by purchaser on 
insurance.—Where the purchaser of 
an automobile, suing for damages 
for breach of warranty, testified to 
the value of the car at the time of 
the purchase, defendant’s offer, as 
part of its case, to prove by plain- 
tiff that he had insured the car for 
an amount far in excess of the value 
indicated by his testimony is im- 
properly excluded, the offer being a 
proper subject of cross-examination. 
Berkley v. Burlington Cadillac Co., 
99 Vt..227, 131 A 16. 


[e] Composite machines.—(1) In 
an action by the purchaser of a re- 
frigerating plant for damages for 
breach of warranty, where the value 
of the plant as it was when accepted 
by plaintiff was arrived at by evi- 
dence showing the value of certain 
portions of the plant, which plain- 
tiff had used, and that the other por- 
tions were entirely worthless, the ad- 
mission of such evidence for the pur- 
pose of arriving at the damages was. 
not error. Rochevot v. Wolf, 96 App. 
Dive 506.589 se Neves, 142, G2) In an ac- 
tion by a purchaser to recover dam- 
ages for a breach of warranty in the. 
sale of a coal burning engine with 
a straw burning attachment, it ap-. 
pearing that the engine as a coal 
burner was a complete machine, ir- 
respective of the straw burning de- 
vice, it was error to reject testimony 
tending to show the value of the en- 
gine independently of the straw burn- 


ing attachment. Benson v. Port 
Huron WHngine, etc., Co., 83 Minn. 
321, 86 NW _ 327. (3) So, where a 


warranty of a player: piano was 
breached as to the player only, which 
was separable, it ‘was error to ex- 
clude evidence of the separate value 
of the player and the piano on the 
issue of the buyer’s right to recover 
for loss in the purchase of the play-. 
er. Smith, etc.,'Co. v. Morgan, 152 
Ky. 430, 153 SW 749. 

12. Stone v. Watson, 37 Ala. 279; 


Foutty v. Chalmax Sales Co., 99 Ww. 
Va. 300, 128 SE 389. 


‘ 13. Ala.—Stone v. Watson, 37 Ala. 
(is 

Colo.—Denver Horse Importing Co. 
v. Schafer, 58 Colo. 376, 147 P 367. 
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even though exceeding the contract price,'* and their 
value in view of the defects,!® that is, the difference 
in value between the goods as received and as war- 
ranted,!° the cost of remedying the defects,+* and the 
seller’s knowledge of the proposed use of the goods.*® 
So evidence of special or consequential damages may 
be introduced provided they are the natural and di- 


Iowa.—Steele v. 144 


Iowa 360, 121 NW 17. 


Ky.—Coleman v. Sowders, 206 Ky. 
841, 268 SW 579. 

MiineaMairmont Gas Engine, etc., 
Co. v. Crouch, 183 Minn. 167, 157 NW 
1090; Fitzgerald v. Evans, 49 Minn. 
541, 52 NW 143. 

Mo.—Young v. Nie Natta, 113 Mo. 
300, 88 SW 12 


Andrews, 


IN 


Ok: BG eaters: Mach. Co. v. Hu- 
Svrne ut DiniCO;,5 p44 Ole] 2369,0 Lo 4eeb 

Tex.—Harrell v. Broome, (Civ. A.) 
50 SW 1077. 


Vt.—Globe Granite Co. v. Clements, 
92 Vt. 388, 104 A 104. 


[a] Circumstances tending to 
show value.—-(1) In an action for 
breach of warranty in the sale of a 
jack, to show what would have been 
his value if he had been as warrant- 
ed, the. buyers may show how much 
more he would have earned each year 
if he had been as guaranteed (Cole- 
man v. Sowders, 206 Ky. 841, 268 
SW 579), (2) and such evidence may 
be considered only in determining 
what would have been the jack’s val- 
ue at the time of the sale if he had 
been aS warranted (Coleman v. Sow- 
ders, supra). 


[b] Purchase price is competent 
evidence of the value of the property 
if it had been so warranted. Guten- 
berg Mach. Co. v. Husonian Pub. Co., 
54 Okl. 369, 154 P 346; Globe Gran- 
ite Co. v. Clements, 92 Vt. 383, 104 
A 104. 


Purchase price as prima gece evi- 
dence of value see infra § 84 


14. Denver Horse BAA a Co. 
Vi. charter, 58 jColo. 376, 147. PP. 3675 
Young vy. Van Natta, 113 Mo. A. 500, 
88 SW 123. 


15. Woody v. Bennett, 88 Cal. 241, 
26 P 117; Steele v. Andrews, 144 
Iowa 360, 121 NW 17; Boynton Fur- 
nace Co. v. Messner, 97 Iowa 254, 66 
NW 65; Osborne v. Marks, 33 Minn. 
56, 22 NW 1; Johnston Harvester Co. 
v. Clark, 31 Minn. 165, 17 NW i111; 
Osborne v. McQueen, 67 Wis. 392, 29 


NW 636. And see cases infra this 
note. 
[a] Condition and value.—Evi- 


dence as to the condition and value 
of a horse is relevant as to the issue 
of damages. Kime v. Riddle, 174 N. 
C, 442, 93 SE 946. 


[b] Contradictory evidence.—In a 
suit for the price of a _ harvester, 
where the defense was a breach of 
warranty, and it appeared that there 
was no trouble in cutting or lifting 
the grain, but the machine would not 
bind more than half of it, a question 
“what a self-binder is worth that 
fails to be useful as a machine of 
that character, if it is of no use as 
a binder or harvester,’ was improp- 
er. Aultman v. Ginn, 1 N. D. 402, 48 
NW 336. 


[c] Retail or wholesale price.— 
(1) In an action by a florist against 
a seed dealer for breach of warran- 
ty that lily bulbs sold by defendant 
to plaintiff would produce a certain 
kind of lily, on an issue of the mar- 
ket value of the crop actually pro- 
duced, evidence of the price paid for 
a wholesale quantity of lilies at a 
retail store may be rejected as un- 
instructive with regard to growers’ 


SALES 


prices. Edgar v. Joseph Breck, etc., 
Corp., 172 Mass. 581, 52 NE 1083. 
(2) So the retail price of goods 


bought wholesale is not evidence of 
the buyer’s damage. Cruver Mfg. Co. 


v. Spooner, 147 App. Div. 471, 131 
NYS 866. 
16. McKinney v. Baker, 212 Ala. 


490, 103 S 467; Adams Hardware Co. 
Vv. Wimbish, 201 Ala. 548, 78 S 902; 
McCurdy vy. Aylor, 41 N. D. 187, 170 


NW 5238. 
17.’ Wheeler, »etc.,, Mfg. €o; 
Thompson; 33° Kan. 491,116 9~P "902; 


Showen v. J. L. Owens Co., 182 Mich. 
264. 148 NW 666; Harris Mach. Co. 
v. Heiner, 180 Minn. 19, 230 NW he 


Melby v. Osborne, 33 ‘Minn. 492 

NW 2538; Johnston Harvester Co. v. 
Clark, 31 Minn. 165, 17 NW 111; Acme 
Glass Co. v. Woods-Lloyd Co., 182 
App. Div. 538, 170 NYS 448. But see 
Wickes v. Swift Electric Light Co., 
70 Mich. 322, 38 NW 299 . (holding 
that, where it appears that the de- 
fect cannot be remedied without 


changing the general details of the 
machine as specified, there is no’ er- 
ror in excluding evidence of the cost 
of remedying the defect). 


18. Grace v. Levy, 30 Cal. A. 231, 
156 P 626. 


[a] Rule applied in an action for 
breach of warranty of coffee bags 
shipped to a foreign port. Grace 
v. Levy, 30 Cal. A. 231, 156 P 626. 


19. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action for breach of a war- 
ranty of the’ soundness of a team 
which defendants knew was pur- 
chased, to enable plaintiff to prepare 
land for sugar beets, evidence as to 
the number of acres plaintiff was 
prevented from planting from the 
loss of one of the horses and the 
sickness of other horses who were 
infected by the diseased animal. 
Glann v. White, 181 Mich. 320, 148 
NW 210. (2) ene ay aACtiOnerLoL. 12 
breach of a warranty in the sale of 
old cone wheat for seed, evidence of 
what the value of the crops might 
have been. Page v. Pavey, 8 C. & P. 
769, 34 ECL 1011, 173 Reprint 710. 
(3) On the issue of damages caused 
by breach of warranty of a horse, 
evidence of damages done to the 
buyer’s carriage by the actions of 
the warranted horse, and expenses in 
attempting to cure him of distemper. 
Smart v. Teeple, 18 Oh. Cir. Ct. N. S. 
544. (4) In an action against a sell- 
er for damages from a defective ice 
machine alleged to be so faulty that 
ammonia steadily escaped therefrom, 
permeated the place of business, and 
drove customers away, testimony as 
to how much ammonia the _ seller 
bought for the machine between the 
dates in question. Pendergrass v. 
Mairehild,, }106), Or. 534,04 212), Pis963} 
(5) Evidence of the buyer’s net prof- 
its for the period preceding the time 
a gasoline pump sold and negligent- 
ly installed became unusable. Amer- 
ican Oil Pump, etce., Co. v. Foust, 128 
Or. 2638, 274 P 322. (6) Evidence of 
the loss of prospective profits where 
motors purchased for the purpose 
of being installed in automobiles and 
sold were warranted to be free from 
defects of material and workmanship 
and to be fit for the purpose for 
which they were purchased. Staver 
Carriage Co. v. American, etc, Mfg. 
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rect or proximate result of the breach and such as 
were within the contemplation of the parties. 
may also be shown whether the buyer took such steps 
as were necessary to prevent unnecessary loss.?° 
Evidence as to an offer of third persons not familiar 
with their character to buy the goods at a certain 
price is not competent to show value,*? nor, although 


19 


It 


Co., 188 Ill. A. 634. 


[b] Evidence held inadmissible.— 
(1) On the issue as to breach of war- 
ranty as to the service which trucks 
sold would give, evidence by the pur- 
chaser as to the cost of maintain- 
ing a delivery system, which he did 
not establish, this being an effort to 
show a hypothetical loss on an en- 
tirely suppositious state of facts. 
General ‘Motors Truck Co. v. Shep- 
ard Co., 47 R. I. 88, 129 A 825 [rearg 
den (47 RI 1.153; 130*Ax593)59 (9 Om 
the issue of “damages for breach of 
warranty of the fitness of a hay 
press, evidence that the buyer was 
compelled to pay for the use of an- 
other press to bale his hay. Clark vy. 
Morgan, 113 ,Ok1., 9.035239) B 230. 7@) 
In an action for breach of warranty 
in the sale of a traction engine, in 
that it was a coal and not a straw 
burner, plaintiff having accepted and 
used the engine satisfactorily, evi- 
dence as to the difference of the ex- 
pense to plaintiff of operating a coal 
and a straw burner. Cavanagh vy. A. 
W. Stevens Co., 24 S. D. 349, 123 NW 
681. (4) Loss of prospective profits 
not within the mutual contemplation 
of the parties when the contracts 
were made, in an action by a box 
manufacturer for breach of warran- 
ty of tractors purchased. lLalime v. 
Hobbs,, 255,. Mass. 189, 151 Ni, 59: 
(5) In an action for breach of war- 
ranty of a jack, testimony that it 
injured the reputation of plaintiff's 
stables, and that one mare that had 
foaled died. Williams v. Newkirk, 
121 Ark. 439, 181 SW 304. (6) In an 
action for damages for breach of 
warranty in the sale of ewes, relat- 
ing to the time when they would 
lamb, where plaintiff did not claim 
damages for losses after the ewes 
came into his possession, evidence 
as to their care by him. McCurdy v. 
Aylor, 41 N. D. 187, 170 NW 6523. 
(7) In an action for the price, where 
the buyer of paint for resale seeks, to 
recoup for damages sustained by the 
refusal of a customer to use the 
paint on a number of houses, and 
the loss of other’ trade and custom, 
and the customer testifies that, by 
reason of the defective quality of the 
paint, he changed specifications, evi- 
dence that the witness had other 
houses to build in which he would 
have used the paint in question but 
for its defective quality. Bowdler vy. 
Billings-Chapin Co., 47 App. (D. C.) 
164. (8) In an action for breach of 
an express warranty that yarn 
should be of a quality equal to a 
sample, proof that underwear manu- 
factured therefrom was worth fifty 
eents per dozen less than if made 
from such yarn as defendant was to 
furnish. Powell v. New England Cot- 
ton Yarn Co., 154 App. Div. 875, 139 
NYS 569. 


Recovery of special or consequen- 
tial damages generally see infra § 
855. 


20. Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984. 


21. Johnson yv. Hillstrom, 37 Minn. 
122, 38 NW 547; Finley v. Quirk, 9 
Minn. 194, 86 AmD 93. See Lustig v. 
Naday, 200 App. Div. 688, 193 NYS 
685 (evidence of an offer of a third 
person held inadmissible, his famili- 
arity or unfamiliarity with the goods 
not discussed in the case). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the contrary has been held,?2 can it be shown at what 


_price the buyer resold fie goods,?* or that he dis- 


posed of them advantageously.24 So a eard pub- 
lished by an individual quoting prices of the com- 
modity is inadmissible in the absence of a showing 
that dealers in the commodity constantly received 
and acted upon the price list, thereby proving it 
worthy of confidence and reliance;2° and evidence 
as to the value of goods returned by the buyer’s cus- 
tomers is inadmissible in the absence of proof as to 
why or when they were returned, their condition at 
the time, or whether there was any duty to accept 
their return.?® Evidence fixing the value long after 
the sale?’ or at a different place?® is inadmissible, 
as 18 evidence of the value of chattels, the warranty 
as to which was not breached.?® If the breach is not 
proved, evidence as to damages is: properly exclud- 
ed.*° If after diseovering the breach of warranty 
the purchaser induces his vendee to accept it and 
makes a settlement with him therefor, evidence of 
the settlement is admissible on the question of dam- 
ages sustained by breach of warranty.*! In an ac- 
tion for breach of warranty and deceit on a sale of 
chattels, evidence as to the land which plaintiff ob- 


TA a Houston y. Starnes, 34 N. C.[is immaterial. 
v . 
[a] Purpose of evidence is not to 


establish the value, but to aid the 29. 
jury in the assessment of damages.]|15, 172 NW 501. 
Houston vy. Starnes, 34 N. C. 313. [a] 


23. Ark.—Merchants’ Grocery Co.| the buyer 
vy. Ladoga Canning Co., 89 Ark. 591, 
117 SW 767. 


226 Mass. 


SALES 


A. S. Cameron Steam | NW 752; 
Pump Works vy. Lubbock Light, etc., | 55, 
Cor Ghexs Cine A St14 7 SIWa tT: 


Barney v. Morrissey, 42 S. D. 


of a span of mares for 
breach of warranty as to soundness 
of one mare and for false represen- 
tation as to her being in foal, 
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tained in exchange for the chattels is not admissible 
as fixing their value where there is no offer to show 
the value of the land.?? 


Mitigation of damages. Proper evidence tending 
to show mitigation of damages is admissible.** 


Land planted with defective trees. Hvidence has 
been admitted in an action for breach of warranty 
as to the kind of roots upon which trees sold were 
grafted to show the difference in the value of the 
lend on which the trees were planted at the time of 
discovery of the breach and its value if planted with 
trees as warranted.?+ 


Goods of different qualities. Where the contract 
for the sale of a quantity of goods of two kinds makes 
no distinetion as to the respective values of the two 
kinds, evidence is incompetent, in an action for the 
breach of warranty of the merchantable condition 
of one of the kinds, as furnished, to show that such 
kind was not worth as much as the other kind.*° 


[§ 844] (3) Weight and Sufficiency of Evidence.* 
The general rules as to weight and sufficiency of evi- 
dence®® apply to actions involving warranties.?? 
Where breach of warranty is pleaded, warranty,?® 


Hibbs v. Chestnut, 150 Ky. 
149 SW 1128. 


[b] Evidence held insufficient to 
support verdict or judgment.—(1) 


For buyer. Mills v. Maxwell Motor 
Tllustration.—In an action by Fo ak EEE fae ak ee 


Miller v. Valuable Raincoat Co., 149 
NYS 919. See Avery Secale Co. v. 


testi- LS Os Nae Ae 


Mass.—Stoek v. Snell, 
499, 116 NE 263. 


Mont.—Hogan vy. Shuart, 11 Mont. 
498, 28 P 969. 


N. Y.—Bedford v. Hol-Tan Co., 143 
App. Div. 372, 128 NYS 578; Roe v. 
Hanson, 5 Lans. 304. 


Wis.—J. I. Case Plow Works yv. 
Niles, etc., Co., 90 Wis. 590, 63 NW 
1013. 

24. Stewart v. 
66 S 488; Merchants’ 
v. Ladoga Canning Co., 
117 SW 767. 

[a] Advance over contract price. 
—In an action by a buyer to re- 
cover the difference between the con- 
tract price of goods purchased and 
rejected by it and the price paid 
by it for other goods purchased to 
take the place of those rejected, ev- 
idence that the seller had resold the 
rejected goods for more than the con- 
tract price to the original buyer was 
inadmissible. Merchants’ Grocery 
Co. v. Ladoga Canning Co., 89 Ark. 
591, 117 SW 767. 

25. Merchants’ Grocery Co. v. 
Ladoga Canning Co., supra. 

26. Tenenbaum v. Cohen, 100 Misc. 
360, 165 NYS 825. 

[a] Rule applied on the issue of 


breach of warranty of silk linings 
into suits manufactured by the 


Riley, 189 Ala. 519, 
Grocery Co. 
89 Ark. 591, 


ut 
fees Tenenbaum v. Cohen, 100 
Misc. 360, 165 NYS 825. 

27. Mitchell v. Rowley, 63 Misc. 
643, 118 NYS 751; Times Co. v. North 
Carolina Steel, ete, Covhtie Nec. 
224, 19 SE 147; Aultman Co. Vv. 
Ferguson, Ce Dy 458, 66 NW Bae 
Milwaukee Rice Mach Co. 


Hamacek, 115 Wis. 422, 91 NW 1010. 


- 28. A. S. Cameron Steam Pump 
Works v. Lubbock Light, etc., Co., 
(Tex. Civ. A.) 147 SW 717 


[a] Illustration.—Where a pump 
was sold under warranty f. 0. b. New 
York, evidence as to its value at 
Lubbock, Tex., where it was set up, 


mony of defendant seller as to the 
value of the sound mare is proper- 
ly stricken as immaterial, especially 
where it gave the value at the time 


of trial. Barney v. Morrissey, 42 S. 
Div15; 172-NW-~ 501, 

30. Whitney Iron-Works Vv. 
Reuss, 40 La. Amn. 112, 3 S 500; 
Fetzer v. Johnson, 93 Nebr. 763, 141 
NW 823. 


Sl. Rogers v. Petrified Bone Min. 
Co., 158 Fed. 799, 86 CCA 59 [aff 150 
Fed. 445]. 


32. Stewart v. Riley, 189 Ala. 519,, 


66 S 488 
33. fier v. Elgin Bye ehouse Co., 
96° Or; 403), 190 P15 


[a] bt ae ALG og an action 
for breach of warranty that wheat 
purchased for seeding was a spring 
wheat, whereas in fact the wheat de- 
livered was a winter wheat, evidence 
that, if the wheat was of the variety 
claimed by plaintiff, it would have 
produced a crop next year, is ad- 
missible in mitigation of damages 
under the general issue. Horn vv. 
Elgin Warehouse Co., 96 Or. 403, 190 
PyLowks 


84. Burge v. Albany Nurseries, 
Inc., 176 Cal. 313, 168 P 343. 


35. Levi v. Dimmick, 99 Cal. 
Bite Cae tos 


36. See Evidence §§ 1730-1806. 
37. See cases infra this section. 


[a] Evidence held sufficient to 
support verdict or judgment.—(1) 
For buyer. Huggins v. Smith, 141 
Ark, 87, 216 SW 1; Baker v. Hooks, 
OiGat AneLala O440SIEy Oo 0S spe euZne Vs 
Warner, 47 Ind. A. 612, 93 NE 1005; 
Grossman v. Tibbetts, 117 Me. 553, 
102 A 881; Grewer v. Schafer, 50 N. 
D. 642, 197°NW 596 (reversing judg- 
ment non obstante); Kennedy  v. 
Goodman, 39 Okl. 470, 135 P 936; 
Rex Auto Exch. v. Hoffman, Inc., 84 
Pa. Super. 369. See Wells v. Graham, 
201 Ill. A. 305. (2) For seller. Nor- 
ris v. O’Connor, 166 Iowa 303, 147 


490, 


Gottfried Brewing Co., 
430. 


38. Del. —Loper v. Lingo, 29 Del. 
170,97 A- 585. 


Bg ee v:. Tavener, 41) Tll.-+A: 
Iowa.—McCormick Harvesting 


Mach. Co. 
55 NW 587. 

N. Y.—Raines v. Totman, 64 How 
br 493° 


v. Brower, 88 Iowa 607, 


N. D.—James v. Bekkedahl, 10 N. 
D. 120, 86 NW 226. 
Mi RE NAT ses v. Wager, 36 Or. 


655) 58h Patient Druciw iv. Nicolai, 16 
Orsgbt2; 19. P 650 

Pa.—Pratt v. Paulas, 8 Pa. Cas. 40, 
4A 751. 4 

Tex.—Ash v. Beck, 
Sw 53. 

See also cases infra this note. 

[a] Thus if the buyer affirms and 
the seller denies the warranty, the 
buyer cannot prevail. in the absence 
of corroborating evidence. Colorado 
Dry Goods Co. v. W. P. Dunn Co., 18 
Colo. A. 409, 71 P 887; Palmer v. Mt. 
Sterling Nat. Bank, 18 SW 234, 13 Ky 
L 790; Deuel v. Higgins, 9 Mich. 223 
Geiser Threshing Mach. Co. vy. Dres- 
den, 29 Minn. 169, 12 NW 453; Raines 
v. Totman, 64 HowPr (N. Y.) 498. 
But see Swallow v. Christiansen, (R. 
I.) 129 A 266 (buyer’s uncorroborated 
testimony contradicted only by sell- 
er’s uncorroborated testimony suffi- 
cient to sustain finding of jury for 
buyer). 

[b] Evidence held sufficient: (1) 
To show existence of warranty. Her- 
cules Powder Co. v. Rich, 3 F. (2d) 
12 [certiorari den 268 U. S. 692 mem, 
45 SCt 511 mem, 69 L. ed. 1160 mem] 
(blasting fuse); Champlin v. U. S., 
297 Fed. 503 (yarn); Newberry v. 
Bennett, 38 Fed. 308, 13 Sawy. 632; 
Rosenburg v. Capital Cut Stone, etc., 
Co., 28 Ariz. 505, 238 P 330 (gas en- 
gine); Cole v. Weber, 69 Cal. A. 394, 
231 P 353 (trees); Brock v Newr- 
mark Grain Co., 64 Cal. A. 577, 222 
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reliance on such warranty,?® breach,*® performance | of conditions on which right to assert the warranty 


P 195 (wheat); Pacific Feed Co. v. 
Kennel, 63 Cal. A. 108, 218 P 274 (beet 
pulp for feeding cattle) ; Western Soil 
Bacteria Co. v. O’Brien Bros., 49 Cal. 
A. 707, 194 P 72 (seed and bacterial 
preparation); Nelson y. Sumida, 19 
‘Cal. A. 171, 124 P 1053 (vines); Kirsch 


v. Coon, 111 Conn. 564, 150 A 523; 
Photo Cines Co. v. American Film 
Mfg. Co., 190 Ill. A. 124 (film); Me- 


Govney v. Goesel, 172 Ill. A. 577 (en- 
gine); Dickey v. Ghere, 168 Ill. A. 
641; Vaupel v. Lamply, 181 Ind! 8; 
103 NE 796 (hay); Oil-Well Supply 
(Com Vase riddy,, 4 Ind. A. 200, 88 NE 
623; Cunningham Auto Co. v. Drake, 
(lowa) 224 NW 48 (tractor); Duffy 
v. Hardy Auto Co., 180 Iowa 745, 163 
NW 370 (automobile); Hllyson v. Pe- 
dene 737 Lowa 3207, L555) NiW 8249) 
(horse) ; Conkling v. ‘Standard Oil (lay, 
138 Iowa 596, 116 NW 822; Goldstein 
v. Salisbury, 107 Kan. 576, 193 P 306; 
Moore v. Shannon, 137 Ky. 604, 126 
SW 1386 (warranty in the sale of a 
horse that its right eye was sound 
Supported by evidence that the sell- 
er guaranteed that the eye of the 
horse would get well and sound); 


Stracener v. Nunnally Bros. Motor 
Com Ma wikan AS S41 AIS Oui el 23) 3s 
911 (automobile); Mitchell v. Em- 


mons, 104 Me. 76, 71 A 321; Thomp- 
son v. Morse, 94 Me. 359, 47 A 900; 
Leavitt v. Fiberloid Co., 196 Mass. 
440, 82 NE 682, 15 LRANS 855; Bar- 
ron v. Probert, 230 Mich. 313, 202 NW 


941 (cow); yA Fay, etc. oC Ova Nis 
Cummer Mfg. Co., 190 Mich. 281, 157 
NW if; (machine) ; Kitowski Vv. 


Thompson Yards, 150 Minn. 436, 185 
NW 504 (building materials); Moor- 
head v. Minneapolis Seed Co., 139 
Minn. 11, 165 NW 484, LRA1918C 391, 
AnnCasi918E 481 (seed); Siegel v. 
Barker, 110 Minn. 344, 125 NW 582 
(horse); Connelly v. Parrish, 189 Mo. 
can oy 176 SW 546 > Gnules); Butte 
Floral Co. v. Reed, 65 Mont. 138, 211 
P 325 (truck); Smilie v. Hobbs, 64 
INpciaMioy) A Thies iCravenette Co, eve 
(Coa, Woolsey Paint, ete., Co., 103. N. 
J. L. 49, 184 A T76 (paint); Spencer 
Heater Co. v. Abbott, 91 Ne 594, 
104 A 91 (heaters); Stuart v. Bur- 
lington County Farmers’ Exch., 90 
IN, Wie Gs, 584, VOL A: 265 [aft $9 IN. J. 
Ws, 125 97 A 775] (fertilizer); Motley 
Va Darling, 91 N. J. Eq. 76, 108 A 430 
(warranty of title, not mer ely seller’s 

right, title, and interest”); Brigg v. 
Hilton, 99 N.Y. 57, 38 NBs Los 
AmR 63; djs tee Maks Goodwin, Ltd. v. 
Dingfelder, 224 App. Div. 543, 231 NYS 
552 (onions); Coleman v. Simpson, 
162 App. Div. 335, 147 NYS 865 (oats); 
Messenger v. Pratt, By IbEWNEG. (UNIg, S5) 
234; Underwood v. Coburn Motor Car 
Co., 166 N. C. 458, 82 SEH 855 (automo- 
bile); Hodges v. ‘Smith, 159 N. Ch 525, 
75 SE 726 (horse); Dahl Impl., ete., 
‘Co. v. Campbell, 45 N. D. 239, 178 NW 
197; McCurdy vy. Aylor, 41 ING, 1D) 187, 
170 NW 523 (ewes); Osborne v. Wal- 
ther, 12 “Ok. 20, 69 P 953; Bishop; 
.ete., Co. v. Randall, 90 Pa. ‘Super. De 
(heating system); Bond vy. Berson, 
(CE ye LAG AS ITi8e BCCOw)); Transit 
Grain, ete., Co. v. Lewis, (Tex. Civ. 
A.) 11 Sw (2d) 260 (seed); Universal 
Motor Co. v. Snow, 149 Va. 690, 140 
SE 653 (mill); Sauer Hide Co. v. 
Stein, 174 Wis. 185, 182 NW "847 
(hides); Hallisey v. Musgrave, 44 N, 
S. 413; Catalano v. Cuneo Fruit, etc., 
Co., 46 Ont. L. 160, 16 OntWN 109; 
McKay v. Davey, 28 Ont. L. 322, 4 
OntWN 903, 12 DomUlR 458; Ander- 
son v. Kennedy, 13 Sask. L. 38. See 
Bickett Coal, etc., Co. v. Keogh, 204 
Ue meAve oni (2) To show seller’s 
knowledge of buyer’s purpose. Glov- 
er Mach. Works v. Cooke-Jellico Coal 
@oy, Mise Ky. 675, 19 IS Wie 16)s S Pens 
dergrass v. Fairchild, 106 Or. 537, re 
P 963. (3) To show reliance on ’sell- 
er’s judgment. Barrett Co. v. Pan- 


ther Rubber Mfg. Co., 24 F. (2d) 329; 
Glover Mach. Works v. Cooke-Jellico 
Coal Co., supra; Pendergrass v. Fair- 
child, supra (construing Or. L. § 
8178). 

[c] Evidence held insufficient: (1) 
To show existence of warranty. 
Dunlgar Bros. Co. v. Consolidated Iron- 
Steel Mfg. Ca., 23 F. (2d) 416 [cer- 
tiorari den 277 U. S. 599 mem, 48 SCt 
560 mem, 72 L. ed. 1007 mem]; Louis 
Pizitz Dry Goods Co. v. House of Van 
Praag, 20 VAlan So. noe Sma iOiwun(re= 
frigerators); McDonald v. Dorfman, 
(Ark.) 32 SW (2d) 448; Morrilton 
Ice, ete., Co. v. Montgomery, 181 Ark. 
180, 25 SW (2d) 15 (except as writ- 
ten in contract); Gray v. Brewer, 177 
Ark. 486, 9 SW (2d) 81; Elder Gro- 
cery Co. v. Applegate, 151 Ark. 565, 237 
SW 92; Rauth v. Southwest Ware- 
house Co., 158 Cal. 54, 109 P 839 (bar- 
ley); Streff v. Gold Medal Cream- 
ery (Con Ger Calan ALM Shee Goma ok 
(milk); Calpetro Producers’ Syndicate 
v. Chas. M. Woods Co., (Cal. A.) 267 P 
359 (title); Couts v. Sperry Flour 
Co., 85 Cal. A. 156, 259 P 108 (barley 
seed); Alberti v. Associated Fruit 
Coy 238) oll AY Ll Ciruilb)is electric 
Storage Battery Co. v. Waterloo, etc., 
R. Co., 138 Iowa 369, 116 NW 144; 
Illinois Zine Co. v. Semple, 123 Kan. 
868, 255 P 78 (zine shingles); Evans, 
etc., Fire Brick Co. v. Tarry, 98 Kan. 
125, 157 P 262; Malone v. Keith, 205 
Ky. 711, 266 SW 381 (hogs); Forsythe 
Vv. Foor, TGS. Wey ae AT. 6 Le SW 
(horse); Johnson v. Studebaker COLD, 
L6OM Key... 565) 69 SW = 902 (“usual 
guaranty” of automobile); Larkin v. 
Heilman Mach. Co., 158 Ky. 667, 166 
Sw 183° (machinery); J. I. Case 
Threshing Mach. Co. v. Lyons, 72 SW 
356, 24 KyL 1862; Marx v. Fern- 
wood Lumber Co., 8 La. A. (Orleans) 
277; Hercules Powder Co. v. Harry T. 
Campbell Sons Co., 156 Md. 346, 144 
A 510, 62 ALR 1497; Barry v. Cronin, 
(Mass.) 172. NE 595° (automobile); 
Farrell v. Manhattan Market Co., 198 
Mass. 271, 84 NE 481, 126 AmSR 436, 
15 LRANS 884; Cool v. Fighter, 239 
Mich. 42, 214 NW 162 (radio set); 
Lardie v. Traverse City Iron Works, 
189 Mich, 210, 155 NW 523 (warranty 
different from that made by manu- 
facturer); Gaar, v. Meyer, 156 Mich. 
522, 121 NW 263 (machine); Forster 
Vinegar Mfg. Co. y. Guggemos, 98 
Mo. S9LASbLL aSiw. 966s > i Florn 
Trunk Co. v. Johns, (Mo. A.) 202 SW 
427 (trunk); Moore v. Day Rubber 
Co., 137 Mo. A. 679, 119 SW 454 (belt- 
ine)" HSE. iGilerest, Lumber (Co. sv. 
Wilson, 84 Nebr. 583, 121 NW 989 
(machine); Staiti v. Laudisi, 220 App. 
Div. 645, “222° NYS 3381 \(erapes); 
White v. Richmond Light, etc., Co., 
217 App. Div. 90, 216 NYS 148 (ap- 
paratus); Schnitzer v. Lang, 207 App. 
Div. 595, 202 NYS 530 [mod 239 N. 
Y. 1, 145 NE 65] (color of silk); Lus- 
tig v. Naday, 200 App. Div. 688, 193 
NYS 685 (automobile); Susquehanna 
Silk Mills v. Jacobson, 185 App. Div. 
378, 178 NYS 271 (dry goods); Smith 
v. Coe, 55 App. Div. 585, 67 NYS 350 
Laff 170 N.Y. 162, 63 NE 57] (war- 
ranty by sample); McDonald y. Nuse, 
12 Mise. 607, 33 NYS 661; Savino v. 
Latturulo, 170 NYS 30 (olives) ; Kri- 
korian v. Preiser, 115 NYS .82 (canned 
tomatoes); Boviard, etc., Mfg. Co. v. 
Maitland, 92 Oh. St. 201, 110 NE 749 
(an allegation, of a warranty that wire 
cables were ‘new, free from defects 

and would do the work nec- 
essary COT: tow answer the pur- 
pose for which they were intended” 
was not sustained by evidence that 
the seller said, art they do not do the 
work, we will make them good with 
the money or another cable’’); 
kew v. John J. Vogelpohl Co., 
A. 121, 167 NE 492 (device); 
houn v. Brinker, 5 OhNPNS 


(seed); Horn vy. Elgin Warehouse 
Co.,. 96 Or. 403, 190. B 151. (seed)s 
Bromley v. Morse, 284 Pa. 588, 131 A 


479) (title)? SPyotth va Baltza 3 Smee 
Super. 608 (cows);, Macbeth v. Lee, 
5. Pa. Cos” 2263 Acme” Harvesting 
Mach. Co. v. Brown, 32 8S. D. 358, 143 
NW 128, 33 S. D. 141, 144 NW 919 
(sample machine); Transit Grain, 
ete., Co. v. Lewis, (Tex, Ciy. Ay) 


Sw (2d) 260; Benford Lumber Mfg. 
Co. v. Knox, (Tex. Civ. A.) 168 SW 
32 (steam log loader); Savage v. 
Markey Mach. Co., 128 Wash. 433, 223 
P 2 (engine); Turlock Fruit-Juice Co. 
v. Pacific, ete., Bottling Co., 71 Wash. 
128, 127 P 842 (grape juice); Sayre 
v. Rhodes, 39 N. B. 150; Gardner v. 
Merker, 43 Ont. L. 411; Nickle v. Har- 
ris, 3 Sask. L. 200; Imperial Bank v. 
Kievell, 2 Sask. L. 410. See O’Neill 
v. Metz, 198 Ill. A. 234; Williams wv 
J. F. Rowley Co., 195 Ill. A. 638; Ing- 
ham v. Merchants’ Lith Co; 184 Ill. 
A. 77; Central Commercial Co. v. Le- 
hon Co., 173: DAL 27. (2) oxshow 
reliance on seller’s judgment. Bowser 
v. McCormack, 230 App. Div. 303, 243 
NYS 442. (3) To show facts to place 
either buyer or seller on notice that 
automobile was stolen. Sego  v. 
Lynch, 233 Ky. 176, 25 SW (2d) 353. 
[d] Evidence held conclusive.— 
(1) To show warranty. See Hobdy vy. 
Siddens, 198 Ky. 195, 248 SW 505 (tes- 
timony by a retailer and by the sales- 
man of the wholesaler that the latter 
sold German millet seed to the re- 
tailer, to be sold to his customers for 
sowing, with assurance that the seed 
was true big-headed German millet, 
conclusively establishes that the 
wholesaler, through its agent, war- 
ranted the seed sold to the retailer). 
(2) To show no warranty. See Smith 
v. Frazer, 144 Ga. 85, 86 SE 225 (evi- 
dence held to show conclusively that 
the statement furnished by the seller 
was a mere eStimate, known and ac- 
cepted as such by the buyers, and 
that no warranty was intended). 


[e] Parties.—(1) Evidence suffi- 
cient to show par ties proper. Burpee 
v. Holmes, 132 Ga. 464, 64 SE 486 
(platntiff provers party). See Base- 
leon \v.4 Baker, 82) SLT) AW 16 see) 
Evidence insufficient to show parties 
proper. EHmerson-Brantingham Impl. 
Co. v. England, (Mo. A.) 186 SW 1181 
(in an action on notes for the price 
of a threshing outfit, which were as- 
signed to plaintiff, "evidence insuffi- 
cient. to show that plaintiff assumed 
the seller’s liability on its warran- 
ties). 

39. Loper v. Lingo, 29 Del. 170, 97 
A 585. See also cases infra this note. 


[a] Evidence held sufficient to 
show reliance on warranty.—Western 
Soil Bacteria Co. v. O’Brien, 49 Cal. 
A. 707, 194 P 72; Frahm v.. Eggers, 
183 Towa 572, 165 NW 994; Goldstein 
v. Salisbury, 107 Kan. 576, 193 P 306; 
J. I. Case Threshing Mach. Co. v. Mc- 
Kinnon, 82 Minn. 75, 84 NW 646 (it 
is not essential for purchaser of per- 
sonal property to testify that he re- 
lied on the assurance by the vendor 
which constitutes the warranty, if 
the circumstances are such as to jus- 
tify the inference that he did so); 
W. D. Sessums Motor Co. v. White, 
(Tex. Civ. A.) 239 SW 329. 

[b] Evidence held insufficient to 
show reliance on warranty.—Jones v. 
Armstrong, 50 Mont. 168, 145 P 949. 

[ec] Patent defect.—Wears v. John- 
son, 151 App. Div. ‘770, 186 NYS 316 


(evidence insufficient to show defect: 


patent). 


40. Del.—Loper v. Lingo, 29 Del. 
170; 97 A 585. 


Tll.—Cook v. Tavener, 41 Ill. A. 642. 
Iowa.—McCormick Harvesting 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Mach. Co. v. Brower, 88 Iowa 607, 55 
NW 537. 


N. Y.—Raines v. Totman, 
Pr 4938. 


N. D.—James v. Bekkedahl, 10 N. D. 
120, 86 NW 226. 


Or.—Schumann v. Wager, 
58 P 770; Druck v. Nicolai, 16 Or. 
19. P 650. 

Pa.—Pratt v. Paules, 8 Pa. Cas. 40, 
£A (51. 


Tex.—Ash v. Beck, (Civ. A.) 68 SW 


See also cases infra this note. 


[a] Evidence held sufiicient to 
show breach.—(1) ln general. Hrank- 
lin Motor Car Co. v. Katliff, 207 Aula. 
341, 92 S 449 (automobile); Heer Hn- 
gine Co. v. Papan, 142 Ark. 171, 218 
SW 202 (tractor); Armstrong v. Las- 
Sen Lumber, ete., Co., (Cally A.) 260 P 
$10 (boiler); Gibson vy. Cruickshank, 
toe Cal. A. 652,;-248 °P 732" ¢tractor)s 
ingle Mfg. Co. v. San Diego Oil Prod- 
ucts Corp., 67 Cal. A. 4538,.227 P 627; 
Harron v. Sisk, 19 Cal. A. 628, 127 P 
3855 (engine); Sea Island Cotton Gin 
Co. v. Fowler, 87 Ga. A. 792, 142 SH 
173; Crouch v. Spooner, 9 Ga. A. 695, 
72 SE 61 (stallion); Langston v. R. 
C. Neely Co., 8 Ga. A. 67, 68 SE 559; 
Morton v. Whitson, 45 Ida. 28, 260 
P 426 (truck); Morris v. Trinkle, 
(ind. A.) 170 NE 101 (motor of auto- 
mobile); Morris v. Trinkle, (Ind. A.) 
168 NE 706 [Superseded (A.) 170 NE 
101] (automobile); Cunningham Auto 
Co. v. Drake, (lowa) 224 NW 48 (trac- 
tor); Goldstein v. Sailsbury, 107 Kan. 
576, 193 P 306 (mare); De Baun v. 
Weaver, 190 Ky. 685, 228 SW 27 (trac- 
tor); Oman-Bowling Green Stone Co. 
Vv. Sullivan? Mach, Co., 165 Ky. 140, 
176 SW 973 (machine); Crawford v. 
ADbOtL -AUtO.? Co.,. Lot. lua.,59; 10 S$ 
871 (truck); Root Glass Co. v. Gag- 
liano, 12 La. A. 1,124 S 844; Hast- 
erly ove) Ray, os) lua. AS. 805, L519 1.9.00 


64 How 


36 Or. 65, 
512, 


(beans); Gullett Gin Co. v. Varnado 
Gin “Co,., 10> waa. AC 158). - 1202S" 240 
(press); J. W. Enright Iron Works 


v. Mills, 9 La. A. (Orleans) 92; Mc- 
Caskey Register Co. v. Ward, 1 La. 
A. 419 (device, machine, and safe); 
International Harvester Co. v. Neu- 
hauser, 128 Md. 173, 97 A 372 (thresh- 
ing machine); Youngs v. Advance- 
Rumley Thresher Co., 215 Mich. 682 
184 NW 535 (threshing machine); J. 
B. Colt Co. v. Newgard, 171 Minn. 211, 
213 NW 902 (lighting plant); J. L. 
Owens Co. v. O’Keeffe, 141 Minn. 275, 
170 NW 204, 174 NW 224 (grain 
cleaner); Moneyweight Scale Co. v. 
Hjerpe, 106 Minn. 47, 118 NW _ 62 
(scale); Butte Floral Co. v. Reed, 65 
Mont. 138, 211 P 325 (truck); Seiber- 
ling v. Brauer, 24 Nebr. 510, 39 NW 
591 (capacity of machine); Staats v. 
Byers, 68 App. Div. 634, 73 NYS 893 
[aft 174 N. Y. 508 mem, 66 NE 1117 
mem] (gentleness of horse); Cassady 
v. Horton, 32 Mise. 148, 65 NYS 626 
(capacity of heater); Sorg v. Brost, 
29 N. D. 124, 150 NW 455; Pender- 
grass v. Fairchild, 106 Or. 537, 212 P 
963 (ice machine); Night Commander 
Lighting Co. v. Brenneman, 91 Pa. Su- 
per 286 (electric generator); Don- 
nelly v. Mays, 87 Pa. Super. 554 
(roof); Famous v. Thomas Yearsley 
Co., 80 Pa. Super. 58 (motor); Lamp- 
man-Werts Gorp. v. Olneyville Coal, 
ete, Co., 49 R. I. 70, 140 A 6 (coal); 
Swallow v. Christiansen, (R. 1.) 129 
A 266 (gas engine); Reeves v. Block, 
31'S..D: 60, £39 NW 780; St. Mary’s 
Oil Engine Co. v. Allen-Morrow Co., 
(Tex. Civ. A.) 20 SW (2d) 266 (en- 
gine); Scott v. Industrial Finance 
@orp.,, (LexCivs :As)) 265 SW 118 
(transmission case .of automobile); 
Walker Grain Co. v. Hood County 
Mill.’ ete.,-Co., (Tex. Civ. A.) 157 SW 
444 (wheat); Marsten v. Bill Warner, 
Inc., 143 Wash. 58, 254 P 850 (automo- 
bile); Kelly v. Lum, 75 Wash. 135, 
134 P 819, 49 LRANS 1151 (nursery 
trees); Industrial Heating, etc., Co. 
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v. Austin, 200 Wis. 367, 228 NW 503 
(heating plant); Advance-Rumely 
Thresher Co. v. Born, 189 Wis. 309, 
206 NW 904 (tractor); Jones v. Hol- 
land Furnace Co., 188 Wis. 394, 206 
NW 57 (furnace); Boucher v. Brown, 
13 Sask. L. 479; Westwood v. MeMil- 
lan, 13 Sask. L. 323. See Bickett Coal, 


ebC., Co. Vv. Keogh, 204) TIIs As. 627); 
Russell vy. Dunbar, 201 Ill. A. 411; 
Baseleon v. Baker, 182 Ill. A. 611. 
to). Titles Lewis v. Kanters, 262 


Mass. 275, 159 NE 617; Farmers’ Equi- 
ty Exch. v. Blum, 39 N. D. 86, 166 NW 
S22. (3) Fitness. Barrett Co. v. 
Panther Rubber Mfg. Co.; 24 F. (2d) 
329 (product manufactured out of ma- 
terial purchased unmerchantable); 
Williams v. Newkirk, 121 Ark. 439, 181 
SW 304 (jack as breeder); Ingle Mfg. 
Co. v. San Diego Oil Products Corp., 
67 Cal. A. 458, 227 P 627 (iron tanks) ; 
Ventura Mfg., ete., Co. v. Warfield, 37 
Cal. A. 147, 174 P 382 (gasoline trac- 
tor for purpose intended); Mandel v. 
Mulvey, 230 Ill. A. 588 (breach of war- 
ranty as shown by evidence that with- 
in sixty days after overcoat was pur- 
chased it had worn through and was 
totally unfit for wear);. Hutchings v. 
Cole, 42 Ill. A. 261 (dog as breeder) ; 
Swift v. Redhead, 147 Iowa 94, 122 


NW 140 (feed for fattening cattle); 
Kvans v. Fallon, (Mo. A.) 262 SW 
432 (cow as good breeder); Perry v. 


Van Matre, 176 Mo. A. 100, 161 SW 
643 (jack); Buss v. Allison Window 
Glass Co., 146 Mo. A.-71, 123 SW 949 
(machinery); Palmer v. Reeves, 139 
Mo. A. 473, 122 SW 1119 (farm ma- 
chinery for purpose intended); Thom- 
as Grate Bar Co. v. Lehigh Valley 
Cold Storage Co., 90 Pa. Super. 91 
(grate bars as giving satisfactory 
service); Norvell-Wilder Hardware 
Co. v. McCamey, (Tex. Civ. A.) 290 SW 
772 (drilling line for wells); Ney v. 
Wrenn, 117 Va. 85, 84 SH 1 (drilling 
machinery as working satisfactorily). 
See New Idea Are Light Co. v. G. C. 
Renneker Co., 195 Ill. A. 290. (4) 
Fitness and soundness. Wood v. Pen- 
nington Grocery Co., 136 Okl. 83, 276 
P 483 (potatoes). (5) Merchantabili- 
ty. Laganas Shoe Mfg. Co. v. Sha- 
rood, 173 Minn. 535, 217 NW 941 (ex- 
pert’s testimony sufficient proof of un- 
merchantable condition without testi- 
mony of wearers of Shoes). (6) Qual- 
ity, Dushane v. Benedict, 120 U. S. 
630, 7 SCt 696, 30 L. ed. 810; Pacific 
Feed Co. v. Kennel, 63 Cal. A. 108, 218 
P 274 (beet pulp for feeding cattle); 
Vaupel v. Lamply, 181 Ind. 8, 103 NE 
796 (hay); Smith System Heating Co. 
v. Bourbon County School Dist. No. 
44, 117 Kan. 385, 231 P 1021 (heating 
plant); Kitowski v. Thompson Yards, 
150 Minn. 436, 185 NW 504 (building 
materials); Northwest Thresher Co. 
v. Hulburt, 103 Minn. 276, 115 NW 
159; Evertson v. Keystone Mfg. Co., 
83 Minn. 164, 86 NW 83; Miamisburg 
Twine, etc., Co. v. Wohlhuter, 71 Minn. 
484, 74 NW 175; De Foe v. Wilmas, 
99 Mo. A. 24, 72 SW 475 (fruit tpepe de 
Punteney- Mitchell Mfze. Co. vo LT: 

Northwall Co., 70 Nebr. 688, 97 NW 
1040; Schroeder v. Coatesville Roll- 
ing Mill Co., 31 App. Div. 295, 52 NYS 
U3 i0. fatt 164" IN, Y. 587% mem) 538) Nie 
1092 mem]; Lexington Grocery Co. v. 
Vernay, 167° N.C: 427, 83) SH 567 
(beans); Conestoga Cigar 
Finke, 144 Pa. 159, 22 A 868, 13 LRA 
438; Crescent Cotton Oil Co. v. Un- 
ion Gin, -etce., Co:, 138 Tenn. 58; 195 
SW 770 (cotton oil); Jones v. Emer- 


son, 41 Wash. 338, 88 P 1017; Catalano 
v. Cuneo Fruit, ete., Co., 46 Ont. L. 
160, 16 OntWN 109 (fruit). (7) Qual- 


ity and fitness. Dyer v. Bauer, 48 N. 
D. 396, 184 NW 809. (8) Sale by de- 
seription. Brock vy. Newmark Grain 
Co, 64. Cal Ay 577, 222 P1195. CSono- 
ra seed wheat’’); Barrios v. Pacific 
States Trading Co., 41 Cal. A. 637, 183 
P 236 (“export cured codfish’); Kaull 
vy. Blacker, 107 Kan. 578,193 P 182 
(flour sold under certain name); Wil- 
son. v. Danderand, 124 Minn. 120, 144 


Co. vV.: 
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NW 460 (Percheron horse); Taylor 
Vv. Tiolm, 149 ->Wash? 701, 272 P- 40 
(spring wheat). (9) Sale by sample. 
Collins Cotton Co. v. Wooten-Burton 
Sales Co., 81 Okl. 67, 196 P 681 (cot- 
ton). (10) Soundness. Compagion- 
ette v. McArmick, 91 Ark. 69, 120 SW 
400 (mules); Lewin v. Pioneer Hatch- 
ery, 99 Cal. A. 478, 278 BP 902 (cock- 
erels); Hawkins v. Haynes, (Ga. A.) 
150 SE 442 (mules); Junkin v. Har- 
grove, 196 Iowa 1387, 195 NW 217 
(calves); Leavell v. Coleman, 144 Ky. 
825, 139 SW 1079 (mule); 
Shaghalian, 244 Mass. 19, 138 NE 236 
(candy); McGrath vy. Cunningham 
Mercantile Co., 163 Minn. 416, 204 NW 
322 (pulpwood); Barton v. Dowis, 
(Mo. A.) 276 SW 1047 [transf to Sup. 
Ct. 285 SW 988] (hogs); Perry v. 
Van Matre, 176 Mo. A. 100, 161 SW 
643 (jack); Dunbar v. Briggs, 13 
Nebr. 332, 14 NW 414 (horse); Lane 
v. Kemack, 136 Mise. 768, 240 NYS 
819 (horse); Jackson v. Bates, 69 Okl. 
141, 170 P 897 (mule); Bond v. Ber- 
som (Reds) a6 VALS (cow); Sanders 
v. D. Landreth Seed Co., Sime 
389, 84 SE 880 (seeds); Johnson v. 
Ebensen, 38 S. D. 116, 160 NW 847 
(hogs to be purchased in a communi- 
ty free from hog cholera); Robinson 
v. Snow, (Tex: Civ. A.) 74 SW 328 
(horse); Miske v. Thom, 144 Wis. 178, 
128 NW 858 (horse). 


[b] Hvidence held insufficient to 
show breach.—(1) In general. 
Champlin v. U. S., 297 Fed. 503 (evi- 
dence insufficient’ to show whether 
buyer’s loss through acceptance of 
the yarn was due to market conditions 
or to imperfections in the yarn); 
Marmet Coal Co. v. People’s Coal Co., 
226 Fed. 646, 141 CCA 402 (coal barg- 
es); Lawson v. Barber, 189 Fed. 165 
(coal); Powers v. Barton, 70 Cal. -A. 
778, 234 P 435 (evidence that vines 
when shipped were alive and in good 
condition, but that on arriving all but 
ten per cent were unfit to plant suffi- 
cient to support judgment for seller, 
where record does not disclose wheth- 
er change was due to improper pack- 
ing, delay in transportation, outside 
cause, or natural result of keeping 
plants out of ground too long); Ber- 
ry Vv. -MiamiyCyele, ete; Cop 52 Cart 
A. 117, 196 P 94 (motoreyeles); Ste- 
vens v. Parkford, 48 Cal. A. 131, 191 
P 699 (refrigerating plant); Piccoli 
v. Paramount Lubricants Co., 80 Colo. 
175, 250 P 149 (gasoline storage 
tanks); Welshausen v. Charles Park- 
er: Co., 88° Conn, 231,°76 A 271- (Shot- 
gun); Fries, ete., Co. v. Livingstone, 
56 App. (Di Cs) 209, 12. BF. (a) 150 
(roofing); J. B. Colt Co. v. Mallory, 
385 Ga. A. 289, 133 SE 55 (acetylene 
generator); Risener v. Kidd, 35 Ga. 
A. 38, 1382 SH 112 (mule); Kent -v. 
Kennett, 11 Ga. A. 176, 74 SE 1002 
(sale by sample); McMaster v. War- 
ner, 44 Ida. 544, 258 P 547 (heifer); 
As Dy. Baker Co. v. Cornelius, 47 Ind. 
A. 1, 93 NE 686; J. B. Colt Co. v. Ber- 
ry, 318 Ky. 119, 290) SW 210595 Ae k: 
Case Threshing Mach. Co. v. Dul- 
worth, 216 Ky. 637, 287 SW 994 (mere 
showing that tractor would not do 
work contemplated by purchaser not 
warranting recovery as for breach of 
warranty that it was as capable as 
other like machines); Walton Brick 
Co. v. Anderson Fay., etc., Works, 142 
Ky. 274, 134 SW 136 (brick- making 
machinery) ; Thompson vy. Harris, 1 
Ky. Op. 18 (condition of slave); Bradt 
v. Hollaway, 242 Mass. 446, 136 NB 
254 (dyed furpiece); Hartley v. Rot- 
man, 200 Mass. 372, 86 NE 903; Fealk 
v. Economy Baler Co., 223 Mich. 45, 
193 NW ‘787 (sheet metal baler); 
Lardie v. Traverse City Iron Works, 
189 Mich. 210, 155 NW 523 (truck); 
Sellers Motor*Co. v. Champion Spark 
Plugs Co;j-150) Niss: 473,116 5S 883 
(spark plugs); Crenshaw v. Looker, 
185 Mo. 375, 84 SW 885 (capacity of 
machine) ; Meyer Furnace, ete., Co. 
v. Greenwell, (Mo. A.) 297 SW 197 
(furnace); Sutton. First Nat. Bank vy. 
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depends,*! it is held must be established by a pre- | ponderance of evidence. 


Schiermeyer, 99 Nebr. 704, 157 NW 
617 (machine); Rosso v. Milwaukee 
Harvester Co., 2 Nebr. (Unoff.) 212, 


96 NW 213 (capacity of machine) ; 
Middlesex Furniture Co. v. Turner, 
(N. J. Sup.) 129 A 465 (warranty to 
make defects right); Sigmund Ull- 
man Co. v. J. L.. Mott Iron‘ Works, 187 
App. Div. 699, 175 NYS 799 (iron ket- 


tle “to be tested to 100 pounds’’); 
Bedford v. Hol-Tan Co., 143 App. Div. 
372, 128 NYS 578 (automobile war- 


ranted to be properly constructed and 
to give satisfaction if properly oper- 
ated); Schastey v. Bache, 9 Daly (N. 
Y.) 484 (a buyer of mirrors cannot 
recover on the seller’s contract to in- 
sure their safe arrival in a certain 
depot by proof that they were first 
found to be injured after being trans- 
ported two miles from the depot); 


Cifune v. Fiss, etce., Horse Co., 158 
NYS 157 (kindness of horse); Kugel- 
man y. Ritter, 148 NYS 140; Poovey 


v. International Sugar Feed No. 2 Co., 
191 N. C. 722, 188 SE 12 (cattle feed) ; 
Fitzgerald Cotton Mills v. Holt, ete., 
Cotton Mfg. Co., 170 N. C. 670, 86 SE 
1032 (cotton warps); Chase-Hackley 
Piano Co. v. Kennedy, 152 N. C. 196, 
67 SE 488 (piano); Gas Tract. Co. v. 
Stenger, 34 N. D. 620, 159 NW 32; 
Flath v. Casselman, 10 N. D. 419, 87 
NW 988 (capacity of machine); Mar- 
quez v. Abarca, 28 Porto Rico 3820; 
Arthur Whittam Co. v. Easton, (R. I.) 
129 A 801 (yarn); Scott v. Tauri) 
Finance Corp., (Tex. Civ eA) 6or SW 
181 (automobile parts); Feagins vy. 
Texas Mach., etc., Co., (Tex. Civ 2A: 
185 SW 961 (engine); Upton v. Reeve, 
123 Va. 241, 96 SE 277 (where evidence 
left it equally probable that the de- 
fective condition complained of ‘by 
buyer was due to causes for which 
seller was not liable); Carstens Pack- 
ing Co. v. Swift & Co., 154 Wash. 15, 
280 P 351 (tallow); Meehan vy. In- 
galls, 91 Wash. 86, 157 P 217 (seeds); 
Carr v. Bonthius, 79 Wash. 282, 140 
P 339 (machinery); Hennig v. Iron 
Ridge Canning Co., 186 Wis. 499, 202 
NW 466 (seed peas); International 
Harvester Co. v. Leifer, (Wyo.) 293 
P 381; Imperial Bank y. Georges, 
(Alta.) 14 WestLR 654 (stallion); 
Grant’s Spring Brewery Co., Ltd. v. 
Leonard, 9 OntWN 56. See Crerar v. 
Brittain, 195,211. A. 38) ‘Ingham v: 
Merchants’ Lith. Co., 184 Ill. A. 77. 
See also Emerson-Brantingham Impl. 
Co. v. Tooley, 81 Ind. A. 460, 141 NE 
890 (in an action on purchase-money 
notes, secured by a’chattel mortgage 
on machinery, in which buyer filed a 
cross-complaint for value of the ma- 
chinery, evidence held to show that 
possession of the property was taken 
by plaintiff under the mortgage, and 
not under a contract of warranty 
which required delivery of another 
machine or return of the notes and 
money paid). (2) Title. Paul v. Sal- 
isianees 7 Vals) Av (2d 262) P7795 
Malsby v. Widincamp, 32 Ga. A. 716, 
124 SE 730. (3) Fitness. Star Drill- 
ing Mach. Co. v. Henry Cowell Lime, 
Cte. (Co; 68. Cal.) A. 722) 1230 “PrL74 
(well-boring machinery as reasonably 
satisfactory for use intended); Natch- 
ez Drug Co. v. Ratekin Seed House, 
165 Iowa 641, 146 NW 865 (a mere 
complaint by those to whom buyer 
sold seed corn will not establish a 
breach of warranty); Eagan v. Mur- 
ray, 102 Kan. 193, 170 P 389 (jack as 
breeder); Busbee v. Gagnon Co., 50 
Mont. 203, 146 P 275 (bricks) ; Jones 
Vv. Armstrong, 50 Mont. 168, 145 P 949 
nto y fit for sod breaking) ; Fetzer 
Johnson, 93 Nebr. 763, 141 NW 823 
tir bere a machine is purchased under 
a written warranty that it is of good 
material and workmanship, evidence 
that it failed to do good work is not 
sufficient proof that it was not intend- 
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ed or adapted to do the work for 
which it was sold); Weinberg v. Peter 
Doelger Brewing Co., 174 NYS 69 
(beer as fit for consumption); Albany 
State Bank v. Anthony, 121 Or. 277, 
254 P 806 (tractor); Hartley v. Fur- 
geson, 50 Wash. 309, 97 P 234 (stal- 
lion as breeder); Carlstadt Dev. Co. 
v. Alberta Pac. El. Co., (Alta.) 7 Dom 
LR 200, 21 WestLR 433 (a random 
test of one hundred seeds as to the 
general vitality of one hundred and 


fifty bushels of seed grain). (4) Mer- 
chantability. Star Drilling Mach. Co. 
v. Henry Cowell Lime, ete., Co., 


Cal. A. 722, 230 P 174 (well-boring ma- 
chinery); Kenney v. Grogan, 17 Cal. 
A. 527, 120 P 433 (olives); Hagerman 
First Nat. Bank v. Peterson, 47 Ida. 
"94, 279. P\302*UChay).,? (©) Quality. 
Interocean Mercantile Corp. v. Saw- 


yer Biscuit Co., 253 Ill. A. 551 (sug- 
ar); Citizens’ Nat. Bank v. Liddell, 
(lowa) 175 NW 18 (piano); Board of 
Fire Comrs. v. Ahrens, ete., Mfg. Co., 


9 La. A. (Orleans) 179; Forster Vine- 
gar Mfg. Co. v. Guggemos, 98 Mo. 391, 
11 SW 966; ° Star Lubricating Oil 
Works v. White, 34 Nebr. 542, 52 NW 


572; Shoe v. Maerky, 35 Pa. Super. 
270; Miller v. Greenleaf, (Tex. Civ. 
A.) 18 SW 89. (6) Sale by descrip- 


tion. Hise v. Romeo Stores Co., 70 
Colo. 249, 199 P 483 (variety of seed 
potatoes). (7) Sale by sample. Pray 


v. Trower Lumber Co., 101 Cal. A. 482. 
281 P1036 (lumber); American Steel 
Pipe, ete., Co. v. Hubbard, 42 Cal. A. 
520, 183 P 830 (oil orchard heaters) ; 
Standard Rice Co. v. P. R. Warren 
Co., 262 Mass. 261, 159 NE 508 (that 
cartons were defective from _ the 
standpoint of special use did not en- 
title the buyer to recover on the 
ground that they were inferior to 
sample); J. H. Paddock Co. v. Sand- 
rovitz, 128 NYS 656 (corks); Dallas 
Waste Mills v. Texas Cake, etc., Co., 
(Tex. Civ. A.) 204 SW 868 [rev 
(Commn. A.) 228 SW 118]. (8) Sound- 
ness, Salmon v. Lynch, 122 NYS 236 
(that a horse sold October 30th was 
unsound on November 12th); Smith v. 
Moore, 7,8. CC’ 209, 24 AmR 479° @ 
judgment recovered against a seller 
of goods for breach of an implied war- 
ranty of soundness is not evidence 
which will enable him to recover 
against the person from whom he 
bought on a like warranty, notwith- 
standing such first seller had notice 
of the action in which the judgment 
was recovered); Housman y. Geiman, 
51S. D. 214, 213 NW 19 (that cows in- 
spected eleven months and nineteen 
days after sale had been tubercular 
for “about” a year did not prove them 
tubercular at sale). (9) Workman- 
ship. Benton v. Southern Engine, 
etc., Works, 101 Ark. 498, 142 SW 
1138 (engine). 


[ec] Evidence held not conclusive. 
—(1) In general. Acme Harvesting 
Mach. Co. vy. Gasperson, 168 Mo. A. 
558, 153 SW 1069 (a written accept- 
ance of a machine as complying with 
all warranties ‘at the present time’ 
not an absolute bar as a conclusive 
admission that the warranties were 
fulfilled); J. I. Case Threshing Mach. 
Co. v. Scott, 96 Wash. 566, 165 P 485 
(a satisfaction slip, which the buyer 
of machinery signed after operation 
by the seller’s expert is not conclu- 
Sive, but only evidence, on the ques- 
tion of the breach of the warranty). 
(2) Fitness. Waltz v. Silviera, 25 
Cal. A. 717, 145 P 169 (damage by fire 
to contents of safe). 


[d] Test.—Sanderson vy. Trump 
Mfg. Co., 180 Ind. 197, 102 NE 2; Man- 
kin yv. Planters Fertilizer, EtG... CO... £9 
La. A. (Orleans) 1381 (both cases hold- 
ing evidence insufficient to show prop- 
er test made). 
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So, too, waiver by seller of 


[e] Defect as not due to seller.— 
(1) Evidence held sufficient to show 
seller not at fault. Baker v. Smith- 
Booth-Usher Co., 180 Cal. 309, 181 P 
56 (pump shown to have failed be- 
cause the well in which it was in-— 
stalled supplied large quantities of 
substances other than water); Ingle 
Mfg. Co. v. San Diego Oil Products 
Corp., 67 Cal. A, 458, 227 P 627 (leak- 
age caused by buyer’s defective plat- 
form); Citizens’ Nat. Bank vy. Liddell, 
(lowa) 175 NW 18 (rough treatment 
of piano by buyer); Watson v. Sugg, 
207 Ky. 678, 269 SW 1002 (failure of 
tractor to operate satisfactorily due 
to handling by buyer’s agent); Meek 
Coal Co. v. George D. Whitcomb Co., 
164 Ky. 833, 176 SW 354 (unsatisfac- 
tory work of air compressor due to 
its operation by ignorant and unskill- 
ful workmen); McCarroll Lumber Co, 
v. Patenotte, 162, La. 99, 110 S 102 
(tractor operated by incompetent per- 
sons); New Iberia Nat. Bank v. Teche . 
Canning, etc., Co., 159 La. 946, 106 S 
451 (fermentation. of syrup due to im- 
proper canning); Meehan v. Ingalls, 
91 Wash. 86, 157 P 217, AnnCas1918B> 
71 (seeds not properly kept after pur- 
chase). (2) Evidence held insufficient 
to show seller not at fault. Williams 
v. Newkirk, 121 Ark. 439, 181 SW 304 
(buyer’s full compliance with terms 
of contract as to care of jack); West- 
ern Soil Bacteria Co. v. O’Brien Bros., 
49 Cal. A. 707, 194 P:72 (that the sea- 
son was unusual as to rainfall insuffi- 
cient to show that the failure of seed 
to germinate was due to the abnormal 
season); K-W Ignition Co. vy. Green- 
ville Metal Products Co., 66 Ind. A. 
345, 114 NE 989 (magnetos used in 
compliance with instruction given by 
the seller); Masopust v. Hopkins, 117 
Kan. 366, 231 P 843 (buyer of tractor 
used pulley of proper width to oper- 
ate separator); Industrial Heating, 
ete., Co. v. Austin, 200 Wis. 367, 228 
NW 503 (breaking of flues in heating 
plant not shown to be due to negli- 
gence of buyer). 

41. See Updegrove v. Gould Bal- 
ance Valve Co., 57 Okl. 245, 156 P 684 
(evidence insufficient to show that the 
buyer complied with stipulation in 
warranty). See also cases infra this 


note. 

[a] Notice.—(1) Evidence held 
sufficient to show Broo notice. 
Murray Co. v. Morgan, 280 Fed. 499; 


Pacific »Western Commercial Comite 
Western Wholesale Drug Co., 41 Cal. 
A. 696, 188 P 287 (potassium. carbon- 
ate); Interboro Brewing Co. v. Inde- 
pendent Consumers’ Ice Co., 93 Mise. 
24, 156 NYS 410. See also Pender- 
grass v. Fairchild, 106 Or. 537, 212 P 
963 (where a seller not only express- 
ly promised to repair an ice machine 
in case of any defect, but likewise 
warranted that the machine would, 
for a period of one year, properly per- 
form its functions, it was held from 
the evidence that the jury had a right 
to believe that defendant was given 
a full opportunity to repair, and that 
he failed). (2) Evidence held insuffi- 
cient to show proper notice. Marmet 
Coal Co. v. People’s Coal Co., 226 Fed. 
646, 141 CCA 402; Kirsch vy. Coon, 
111’ Conn. 564, 150 A 523 (construing 
Gen. St. (1918) §§ 4714, 4715); Ava 
Blue Grass Creamery Co. v. Sussman, 
243 Ill. A. 483 (construing Uniform 
Sales Act §§ 48, 49); White Pine Lum- 
ber Co. v. Madsen, 166 Minn, 228, 207 
NW 628 (construing Gen. St. (1923) § 
8423); Rickards v. Aultman, ete., 
Mach. Co., 64 Mont. 394, 210 Pp 82; 
African-American Importing SON ive 
Webelovsky, 123 Mise. 74, 204 NYS 
197 [aff 212 App. Div. 812 mem, 207 
NYS 804 mem]; Northwestern ‘Port 
Huron Co. v. Krubsack, 143 Wis. 527, 
128 NW 51. (3) Evidence ‘held con- 
clusive. Richmond Pressed Metal 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such performance,*? and damages because of the | breach** must be established by a preponderance of 


Works v. Haley, 157 S. C. 426, 154 SE 
412 (to show acceptance without com- 
plaint within a reasonable time). (4) 
Evidence held not conclusive. Tru- 
Slow v. Diamond Bottling Corp., 112 
Conn: ‘181, 151 A, 492, 71 ALR 1142 
(complaints as to quality of goods 
furnished, in view of all the circum- 
stances, not, as a matter of law, suf- 
cient notice of breach of warranty). 


{b] Return of purchase.—(1) Evi- 
dence held sufficient to show proper 
return. Cohn v. Weil, (Tex. Civ. A.) 
244 SW 562 (purchase delivered pre- 
maturely). (2) Evidence held insuffi- 
cient to show proper return or offer 


to return. A. D. Baker Co. v. Corne- 
lius, 47 Ind. A. 1, 93 NE 686; Inter- 
national Harvester Co. v. Foran, 108 


Kan, 348, 195 P 867 (conditional of- 
fer to return); Meek Coal Co. v. 
George D. Whitcomb Co., 164 Ky. 833, 
176 SW 354 (no offer to return ma- 
chine for two years). Failure to re- 
turn in time as waiver see infra note 
44 [b] (3). (3) Worthlessness as ex- 
cuse for nonreturn. Glover Mach. 
Works vy. Cooke-Jellico Coal Co., 173 
Ky. 675, 191 SW 516 (evidence insuffi- 
cient to show that an engine was 
worthless for any purpose, so as to 
excuse the buyer from tendering it 
back). See 
Cornelius, 47 Ind. ‘A. it 
(neither a return of the engine shown 
or that it was worthless for any pur- 
pose). 

42. See cases 

[a] Evidence 


infra this note. 


held sufficient to 
show waiver by seller.—Murray Co. 
v. Morgan, 280 Fed. 499; Ventura 
Mfg., ete., Co. v. Warfield, 37 Cal, A. 
147, 174 P 382 (evidence warranting 
finding that agent who negotiated 
sale waived condition specified in 
written order as to time within which 
the buyer was to be restricted in try- 
ing out or testing). 

[b] Evidence held insufficient to 
show waiver by seller.—Pratt-Gilbert 
Gov. Hildreth, 24, Ariz--14i, 207 RP 
364 (a statement by the seller’s agent 
that, if the buyer ordered a tractor 
then, he would save money on the pur- 
chase price and would have the trac- 
tor for use in his fall or spring plow- 
ing when he wanted it, does not sus- 
tain a finding by the trial court that 
the buyer was given until the time 
for spring plowing within which to 
test the tractor to ascertain whether 
it conformed to the guaranty); Rick- 
ards v. Aultman, etc., Mach. Co., 64 
Mont. 394, 210 P 82. 


43. Loper v. Lingo, 29 Del. 170, 97 
A 585. See also cases infra this note. 


{a] Breach as cause of damage.— 
Pacific Feed Co. v. Kennel, 63 Cal. A. 
108, 218 P 274 (evidence held insuffi- 
cient). See also Swift v. Redhead, 
147 Iowa 94, 122 NW 140 (evidence 
sufficient to show that buyer, learn- 
ing of injurious effects of feed on 
cattle, continued to feed it with such 
knowledge). 


[b] Evidence held _ sufficient to 
show damage.—Linen Thread Co. v. 
Shaw, 9 F. (2d) 17 [aff sub nom. The 
Sam & Priscilla, 275 Fed. 937]; Mur- 
ray Co. v. Morgan, 280 Fed. 499 (tes- 
timony by buyers, who had consider- 
able experience in ginning cotton, 
after describing the results secured 
by the use of the machine, that the 
gins and feeders were worthless, is 
not incredible, since a machine which 
fails to produce a standard product 
may be not only worthless, but a great 
detriment, to one éngaged in the busi- 
ness of ginning for the public); Elkus 
Co. v. Voeckel, 27 Ariz. 332, 233 P 57; 
Moss v. Smith, 181 Cal. 519, 185 P 385 
(construing Civ. Code §§ 3300, Bese 
Porter v. Gestri, 77 Cal. A. 578, 247 P 
247; Sea Island Cotton Gin Co. v. 
Fowler, 37 Ga. A. 792, 142 SE 173; 
Langston v. R. C. Neely Co., 8 Ga. AL 


67, 68 SE 559; Western Brass Mfg. 
Co. v. Haynes Auto. Co., 61 Ind. A. 
524, 112 NE 108; Mendenhall v. Kal- 
lem, 191 Iowa 987, 183 NW 422; Sow- 
ders v. Coleman, 223 Ky. 633, 4 SW 
(2d) 731; Hobdy v. Siddens, 198 Ky. 
195, 248 SW 505; Harris Mach. Co. 
v. Heiner, 180 Minn. 19, 230 NW 114; 
Kitowski v. Thompson Yards, 150 
Minn. 436, 185 NW 504; McGuire v. 
Chambers, 148 Minn. 57, 180 NW 
1013; Menihan Co. v. Lipschitz Bar- 
ack Shoe Co., (Mo. A.) 206 SW 232; 
Atkin Bros. Co. v. Southern Grain 


Co., 180 Mo. A. 542, 109 SW 88; Lyon 
v. Moore, 35 Nebr. 636, 53 NW 573; 
Depew v. Peck Hardware Co., 121 


App. Div. 28, 105 NYS 390 [aff 197 N. 
Y. 528 mem, 90 NE 1158 mem] (where 
the seed sold contained seeds of 
weeds, so that the buyer was obliged 
to plow up the land to prevent the 
weeds from destroying the growth of 
the other seeds, it’ was not neces- 
sary for ‘him to prove on the ques- 
tion of damages the probable value 
of the crop that would have been 
raised had it been permitted to re- 
main); Rosen v. F. W. Woolworth 
Co., 136 NYS 1 (that the goods were 
of no value to the purchaser, that he 
would not buy them at any price, and 
that they had no value for the pur- 
pose for which they were obtained, 
coupled with an offer to return, is 
sufficient evidence of their nonmer- 
chantability to warrant recovery of 
the entire purchase price for breach 
of warranty that they would. corre- 
spond to sample); Minneapolis Steel, 
etc., Co. v. Casey Land Agency, 51 N. 
D. 832, 201 NW 172; Dahl Impl., etc., 
Co. v. Campbell, 45 N. D. 239, 178 NW 
197; Continental Gin Co. v. Sullivan. 
48 Okl. 332, 150 P 209 (damages to 
buyer’s business); Independent Shope 
Brick Co. v. Dugger, (Tex. Commn. 
A.) 285 SW 599 [aff (Civ. A.) 281 SW 
600]; Acme Brick Co. v. Turpin, (Tex. 
Civ. A.) 22 SW (2d) 322; WNorvell- 
Wilder Hardware Co. v. McCamey, 
(Tex. Civ. A.) 290 SW 772; Standard 
Scale. ete.. Co. v. Chapin, (Tex. Civ. 
A.) 218 SW 645; Thatcher Milling, 
etce., Co. v. Campbell, 64 Utah 422. 
231 P 621; Smith v. Goldberg, 139 
Wis. 423, 121 NW 173; Dwight Bros. 
Paper Co. v. Western Paper Co., 114 
Wis. 414. 90 NW 444; Studebaker 
Corp.) Vv.) Hanson, 24. Wyo7.222. 157. P 
582, 160.P, 336, AnnCasl917Ey 557. 
See also Coca Cola Bottling Works 
v. Simpson, (Miss.) 130 S 479; Coca 
Cola Bottling Works v. Lyons, 145 
Miss. 876, 111 S 305 (both cases ‘hold- 
ing under the evidence twenty-five 
hundred dollar verdict for substance 
in beverage not excessive). 


[c] Evidence held insufficient to 
show damage.—Lawson v. Barber, 189 
Fed. 165; Abraham v. Means, 16 Ala. 
A. 42, 75 S 187 [rev 200 Ala. 378, 76 S 
294]; Minneapolis First Nat. Bank v. 
Malvern, 171 Ark. 994, 287 SW 185; 
Leifer Mfg. Co. v. Gross, 93 Ark. 277, 
124 SW 1039; Alguire v. Riverside 
Sheet Metal Works, 61 Cal. A. 630, 197 


P 412; Brown Shoe Co. v. Crosby, 30 
Ga. A. 534, 118 SE 446; Nelson v. 
Intermountain Farmers’ Equity, 36 


Ida. 518, 211 P 550; Jewell Belting 
Co. v. Hamilton Rubber Mfg. Co., 257 


Ill. 238, 100 NE 920 [aff 170 Tll. A. 
343]; Stark Music Printing, etc., Co. 
v. Witmerk, 189 Ill. A. 298; Chari- 


ton Plumbing, ete., Co. v. Lester, 202 
Iowa 475, 210 NW 584; Natchez Drug 
Co. v. Ratekin Seed House, 165 Iowa 
641, 146 NW 865 (where seller, who 
sold seed corn to a retailer, agreed 
to refund the purchase price of all 
corn returned by the retailer’s cus- 
tomers, there can be no recovery un- 
der the agreement upon mere proof 
that the retailer’s customers com- 
plained of a number of bushels with- 
out any showing that they were un- 
fit for seed or were returned); Ken- 
iston y. Todd, 139 Iowa 287, 117 NW 


674 (evidence insufficient to sustain 
allegation of worthlessness) ; sc 
Chemical Co, vy. Leonard, 184 ina. eee 


110 NE 657; White Auto. Co. v. Dor- 
sey, 119 Ma. 251, 86 A 617; J. A. Fay, 
etes,Cony. Cummer Mfe. Co., 190 Mich. 


281, 157 NW 1; Federal Oil Co. v. 
People’s Oil Co., 179 Minn. 467, 229 
NW 575; Frank F. Pasch Co. v. John- 
son, 162 Minn. 355, 202 NW 820 (in 
an action for malt syrup and hops 
sold and delivered, defended on the 
ground that the goods were unmarket- 
able, in which the evidence did not 
justify awarding the buyer damages 
on account of the syrup, allowing 
damages exceeding the total value of 
the hops, was erroneous because ex- 
ceeding the damages shown); Os- 
borne vy. Carpenter, 37 Minn. 331, 34 
NW 163 (in an action for preach of 
warranty of a harvester and binder, 
where the defects complained of were 
in the binding attachment solely, and 
the harvester is admitted to work sat- 
isfactorily, and may be separated at 
a moderate expense, or supplied with 
a new binder, testimony that the ma- 
chine, as a harvester and binder, was 
worthless, will not justify a finding 
fixing the value thereof at a sum dif- 
ferent and much less than the un- 
disputed evidence shows it to. be 
worth as a harvester); Osborne v. 
Huntington, 37 Minn. 275, 33 NW 789; 
Baker, etc., Hardware Co. v. Ellis, 
149 Miss. 257, 115 S 425; King v. Man- 
ning, 128 Miss. 186, 90 S 728; Zum- 
brunn v. Royal Typewriter Co., (Mo. 
A.) 253 SW 59 (evidence insufficient 
to sustain allegation of worthless- 
ness); Booth v. Reeves, (Mo. A.) 204, 
SW 815 (buyer, alleging a. guaranty 
that hogs would bring within five 
cents of the top of any market where 
shipped, cannot recover on proof of 
the top market price of a market to 
which the hogs have not’ been 
shipped); Emerson-Brantingham 
empl. Co. v. England, (Mo. A.) 186 SW 


1181; Narr v. Norman, 113 Mo. A. 533, 
88 SW 122; Rickards v. Aultman, 
etc., Mach. Co., 64 Mont. 394, 210 P 


82 (construing Rev. Code (1921) § 
8679); Advance-Rumely Thresher Co. 
v. Terpening, 58 Mont. 507, 193 P 758; 
Dodds v. MeCormick Harvesting 
Mach. Co., 62 Nebr. 759, 87 NW 911; 
Hooper cy. Story sind 5 Sp oNi we olla) 
NE 7738; A. O. Andersen Trading Co. 


v. Brody, 205 App. Div. 47, 199 NYS 
128; Deren Coat Co. v. Becker, 201 
App. Div. 803, 195 NYS 77; Cruver 


Mfg. Co. v. Spooner, 147 App. Div. 
471, 181 NYS 866; Stratton v. Spaeth, 
146 App. Div. 461, 131 NYS 333; Mc- 
Keige v. Carroll, 120 App. Div. 521, 


105 NYS 342; Black v. Dudley, 75 
App. Div. 72, 77 NYS 766; Landreth v, 
Wyckolf, 67 App. Div. 145, 73 NYS 


388; Isaacs v. Wanamaker, 71 Misc. 
55, 127 NYS 346 (evidence insufficient 
to support a verdict for the buyer 
based on total failure of considera- 
tion); Smith v. Blumenstock, 190 
NYS 638; Maeyers v. McDonough, 154 
NYS 116; Aherin v. O’Brien, 18 NYS 
821; Mix v. Staples, 17 NYS log 
Spaulding Mfg. Co. v. Cooksey, 34 
Okl. 790, 127 P 414; McClintock v. 
Matlack, 52 Pa. Super. 266; Empire 
Buggy Co. v. Moss, 154 S. C. 424, 151 
SE 788; Housman v. Geiman, 51 S. 
D, 214, 2183 NW 19; Cox v. Holcomb, 
41 S. D. 308, 170 NW 166; Lamborn 
& Cow yo Green,. 150s Dernes 38s 1262 
SW 467 (construing Acts (1919) e 118 
§ 69 subsee 7); W. D. Sessum Motor 
Co. v. White, (Tex. Civ. A.) 261 SW 
405 (finding that the difference be- 
tween the value of the automobile as 
represented and the actual value was 
the full amount paid was unsupported 
where the assumption that the au- 
tomobile was entirely without value 
was based on the buyer’s conclusion 
that the automobile was worthless); 
Holliday v. Bradley, (Tex. Civ. A.) 234 
SW 941; HE. F. Elmberg Co. v. Dun- 
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evidence; 


breach.*# 


tain.*® 


fect alleged.4® In fixing the value 


lap Hardware Co., (Tex. Civ. A.) 234 
SW 700; Longino v. Thompson, (Tex. 
Civ. A.) 209 SW 202; Texas Kala- 
mazoo Silo Co. vy. Alley, (Tex. Civ. 
A.) 191 SW 774; Browne vy. Allen, 
do Nex, Civ. A458, 116 SW 1333 ° hord 
Motor Co. v. Switzer, 140 Va. 383, 125 


SE 209; Harris v. Christie, 139 Wash. 
262, 246 P 758; Northwest Perfec- 
tion Tire Co. vy. Perfection Tire Corp., 
125 Wash. 84, 215 P 360; Greenberg 
Realty Co. v. Cream City Roofing, 
ete, Mitoa Cot, £83 Wise 259, 197% Nw: 
815. See Brian v. H. A. Born Pack- 
eEs = Supply Co. 203) Te Als262) Wal= 
mere Vv. J. BE. Rowley Co., 195 Tl. A. 


[d] Loss of profits.—See St. Marys 
Malchs Co: ve Cook, 187 Key. 112; 248 
SW 733; Hammond vy. Sandwich Mfg. 
Co., 146 Wis. 485, 131 NW 1097 (both 
cases ‘holding evidence insufficient to 
show loss of profits). 


Le] Special damages.—(1) Evi- 
dence held sufficient to show “special 
circumstances” warranting increased 
damages for breach of warranty. 
Fred Wolstenholme, Inc, v. Randall, 
295 Pa. 131, 144 A 909 (construing 
Sales Act [1915] § 69, [St. (1920) § 
19717]). (2) Evidence held insuffi- 
cient -to show special damages for 
bresch of} warranty. \Cook V.\).Per= 
fection Piano Bench Mfg. Co., 236 Ill. 
A. 472 (seiler’s knowledge that lum- 
ber was to be used in making piano 
benches not shown by' proving he 
knew the buyer was engaged in the 
furniture business). 


44. See cases infra this note. 


[a] Evidence held sufficient to 
show waiver of breach.—Risener v. 
Kidd, 35 Ga. A. 38,132 SE 112; Camp- 
belluv. Prye, 145:-OKl) 213,292 P75 
Purcell v. International Harvester Co., 
Si See) olny abo Ok INV Ae 


[b] Evidence held insufficient to 
show waiver of breach.—(1) By ac- 
ceptance. 
CO die ATIZY 78035,0 13) UE 1280 9 BLY: 
v. Bastady, 4 Cal. A. 527, 88 P 493. 
See Ross Attley Lumber Co. v. Co- 
lumbia Hardwood Lumber Co., 200 Ill. 
A. 65. (2) By attempts to resell and 
to adjust claim. Pacific Western 
Commercial Co. v. Western Whole- 
sale, Prue. Co., 41 Cals Ay, 696,183) P 
287. (3) By lapse of time before 
asserting rights. Merrill v.» Waddell, 
AG KOvGE, BLUR we BOR (4) By payment. 
Walker Grain Co. v. Hood County Mill, 
etc., (Tex. Civ. A.) 157 SW 444. (5) 
By payment and use. United Iron 
Works v. Rathskeller Co., 94 Wash. 67, 
161° P 1197, LRALIITC 445, 


Buyer to blame see supra note 40 
Le] (2). 

Failure to return as nonperform- 
ance of condition see supra note 41 
[b] (2). 

45. Kornegay v. White, 10 Ala. 
255; Mitchell v. Pinckney, 127 lowa 
696, 104°NW 286. See Carter v. Mc- 
Gil, 168 N. C. 507, 84 SE 802 [reh 
Gen 171 Ns CY775, 89 SE 28] (a chem- 
ical analysis is not necessary to prove 
breach of warranty of fertilizer as 
of “standard grade,” although this 
may be the best way; that fertilizer 
is “worthless” is some evidence of 


it is for the seller to show by a preponder- 
ance of evidence that the buyer has waived the 
It is not essential that the evidence should 
be more direct or positive than in other eivil ac- 
tions;*> thus, reliance upon the warranty*® or upon 
the skill and judgment of the seller*” may be shown 
by circumstantial evidence; but the evidence should 
be, as in other actions, definite and reasonably cer- 
The buyer need not show the cause of the de- 
of property if it 
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such breach); Mangelsdorf Seed Co. 
v. Williams, 118 Okl. 258, 247 P 413; 
Manglesdorf Seed Co. v. Busby, 118 
Okl. 255, 247 P 410 (last two cases 
holding Pure Seed Law as providing 
for new method and quantum of proof, 
cumulative of common-law rule, in 
establishing breach of «warranty in 
sale of seeds). 

46. Merkle-Hines Mach. Co. v. 
Gaynor, 185 Iowa 210, 170 NW 3881. 
See also cases supra note 39. 


47. Minneapolis Steel, etc., Co. v. 
Casey Land Agency, 51 N. D. 832, 201 
NW 172. 

48. See Mills v. Maxwell Motor 
Sales Corp., 105 Nebr. 465, 181 NW 
152, 22 ALR 130 (in an action by a 
dealer to be reimbursed for replacing 
defective parts in certain automobiles 
sold under a written contract with 
the manufacturer, warranting each 
car as free from defects, particular 
and definite proof must be adduced 
with respect to each car, as to its use, 
the nature of the defect, the circum- 
stances under w'‘hich the need for re- 
pairs arose, and the amount expended 
therefor, and it must appear that the, 
conditions of the warranty were com- 
plied with); Tomlinson vy. Morgan, 
166 N. C. 557, 82 SE 953 (claim for 
loss on crop as damages for breach 
of warranty of fertilizer not to be en- 
tertained unless a definite breach of 
warranty is clearly established; the 
loss claimed is directly attributable 
to the breach, and the amount can be 
ascertained with reasonable certain- 
ty). 

49. Crawford v. Abbott Auto. Co., 
157 La. 59, 101 S 871; Industrial Sales 
Engineering Co. v. Agisim, 7 N. J. 
Mise. 648, 147 A 45. 

fa] Proof of existence of defect 
sufficient. Crawford v. Abbot Anto. 
Co., 157 La. 59, 101 S 871; Industrial 
Sales Engineering Co. v. Agisim, 7 
N. J. Mise. 648, 147 A 45. 

50. See infra § 857. 

51. Anding v. Perkins, 29 Tex. 348 
[cit, Sedgwick Measure of Damage pp 
290, -290). 

52. Feagin v. Beasley, 28 Ga. 17. 


“Usually, the price agreed upon by 
the parties is the best evidence of 
the value of property at the time. 
Better, certainly, than the opinion and 
guessing of others.” Feagin v. Beas- 
ley, 23 Ga. 17, 20 (per Lumpkin, J.). 


53. Colo.—Denver Horse Import- 
ing Co. v. Schafer, 58 Colo. 376, 147 P 
367. 

Ind.—Vaupel v. Lamply, 181 Ind. 
8, 193 NE 796; Overbay v. Lighty, 27 
Ind, 27. 


83 Me. 387, 


22 A 256. 

Minn.—Miamisburg Twine, etc., Co. 
v. Wohlhulter, 71 Minn, 484, 74 NW 
ifs 

Mo.—Layson v. Wilson, 37 Mo, A. 
636. 

Okl.—Moline Plow Co. v. Wilson, 
T4 Olle Sonal (OPO GOhemE LE Sess yank e= 
lix, 42 Okl. 193, 140 P 1180. 


Pa.—Pasquinelli ve Southern Maca- 
roni Mfg. Co., 272 Pa. 468, 116 A 372; 
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were as warranted, as an element of the measures of 
damages,°°® the purchase price has been said to be 
strong but not conclusive,*! the best,°? prima facie,°? 
strong prima facie,°* or, in the absence of otker evi- 
dence, sufficient®® evidence of such value. 
sence of other evidence the amount received on a re- 
sale of the goods may be considered as evidence of the 
value of the goods furnished ;°° but where the. resale 
is with a warranty, or in ignorance of the actual val- 
ue, it is no evidence of the value of the property in its 


In the ab- 


Raymond Bros. Impact Pulverizing 
Co. v. Pennsylvania Black Filler, ete., 
Co., 42° Pat ‘Super: 601. 


Wash.— Baker Mfg. Co. v. Hall, 104 


Wash. 15, 175 P 304. 


54. International Motor Co. v. Old- 
field, 134 Md. 207, 106 A 611, 612 [quot 
Lane y. Lantz, 27 Md. 211]. 


55. U. S—Meyer v. Everett Pulp, 
ete, {Co 184 ed. 945 [rev on other 
grounds 193 Fed: 857, 113 CCA 643]; 
South Covington, etc., St. R. Co. v. 
Gest, 34 Fed. 628. 

Ark.—Tatum vy. Mohr, 21 Ark. 349, 


Ga.—Clark v. Neufville, 46 Ga. 261; 
Hook vy. Stovall, 30 Ga. 418. 


Ind.—Street v. Chapman, 29 Ind. 
142; Overbay v. Lighty, 27 Ind. 27. 


Kan.—Wheeler, etc., Mfg. Co. v. 
Thompson, 33 Kan. 491, 6 P 902. 

Me.—Storer v. Taber, 83 Me. 387, 22 
A 256. 

Miss.—Hambrick v. Wilkins, 65 
Miss. 18, 3 S 67, 7 AmMSR 6381. 

Mo.—Layson v. Wilson, 37 Mo. A. 
636; Hayner v. Churchill, 29 Mo. A. 
676. 

N. D.—Aultman y. Ginn, 
402, 48 NW 336. 

Pa.—Seigworth v. Leffel, 76 Pa. 476. 

Tex.—Routh v. Caron, 64 Tex. 289; 
Wintz v. Morrison, 17 Tex. 372, 67 
AmD 658; Ash v. Beck, (Civ. A.) 68 
SW 53; Beard v. Miller, (A.) 16 SW 
655; Cullers v. Wilson, 2 Tex. A. Civ. 
Cas. § 816. 


Sipe Re eS v. Carpenter, 40 Vt. 
588. 

Va.—Thornton | v. 
Gratt: “GRPevao i210: 

Wis.—Park v. Richardson, ete., Co., 
81 Wis. 399, 51 NW 572. 

56. U. S.—Union Selling Co. v. 
Jones, 123 Fed. 672, 68 CCA 224. 


12 eNe De 


Thompson, 4 


re ee vy. Rowland, 11 Ala. 
732. 

Ga. Grocery Co. Na 
Brackett, 119 Ga. 489, 46 SE 657; 


Berry v. Shannon, 98 Ga. 458, 25 SE 
514, 58 AmSR 3138; Dukes v. Nelson, 
2h Ga. 457%; 


Ind.—K. W. Ignition Co. v. Green- 
ville Metal Products Co., 66 Ind. A. 
345, 114 NE 989. 

N. Y.—Muller vy. Eno, 14 N. Y. 597. 

Tex.—Davis v. Ferguson Seed 
Farms, (Civ. A.) 255 SW 655. 

Vt.—Woodward v. Thacher, 21 Vt. 
D&0y 52) Aim De 73s 

*Eng,—Dingle v. Hare, 7 C. B. N. S. 
145, 97 ECL 145, 141 Reprint 770. 

Ont.—Catalano v. Cuneo Fruit, etc., 
Co., 17 OntWN 60. 

[a] Not conclusive.—“At most, the 
price thus obtained may be some, but 


not conclusive, evidence of the actual 


value.” Union Selling Co. v. Jones, 
128 Fed. 672, 63 CCA’ 224. But see 
Catalano v. Cuneo Fruit, etc., Co., 
OntWN 60, 61 (‘‘The, price ca eeae 
for the goods may be not quite con- 
clusive of the actual value, but it is 
strong evidence, and in case of doubt 
may be practically conclusive’’). 


$$$ 


For later cases, developments and changes in the law see Annotations, same title and section number, ' 
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§§ 844-847] 


inferior condition.®* 


warranted.°® 


[§ 845] b. Trial—(1) In General. 
govern the trial of civil actions generally®°® 
to actions for breach of warranty, or in which breach 
of warranty is pleaded in defense or in recoupment, 


57. Union Selling Co. v. Jones, 128 


Fed. 672, 68 CCA 224. 

58. Wait v. Borne, 123 N. Y. 592, 
25 NE 10538. 

59. Columbia Motors Co. v. Wil- 
liams, 209 Ala. 640, 96 S 900. See also 
Acme Glass Co. v. Woods-Lloyd Co., 
182 App. Div. 538, 170 NYS 448 (in 
an action for damages for breach of 
implied warranty in sale of flux 
blocks for repairing a glass furnace, 
evidence of the actual cost of a new 
furnace was prima facie proof of its 
reasonable cost). 


60. See Trial [38 Cyc 1238]. 


61. See infra § 846 et seq. 
also cases infra this note. 


[a] Right to open and close.— 
Where breach of warranty is plead- 
ed in defense to an action on a note 
for the price of goods, plaintiff can- 
not acquire the right to open and 
close by unnecessary allegations in 
his complaint and reply that he pur- 
chased the note for a valuable con- 
Sideration before maturity and with- 
out notice of any defense. Steele v. 
Hinshaw, 14 Ind. A. 384, 42 NE 1034. 
Right to open and close in general 
see Trial [38 Cyc 1300]. 


[b] Sale of goods.—Where the 
court or a judge may, during the 
pendency of an action, order the sale 
of goods likely to be injured by kKeep- 
ing, or desirable to be sold at once, 
the rule authorizing such sale may 
apply to the subject matter of an ac- 
tion for breach of warranty.  Bar- 
tholomew vy. Freeman, 3,C. P. D. 316 
(construing Order LII rule 2 to ap- 
ply to a horse “eating its head off’’). 


62. See Trial [38 Cyc 1511]. 


63. See infra § 847 et seq. 
so cases infra this note. 


[a] Evidence held sufficient to 
take case to jury.—Excelsior Coal Co. 
‘vy. Gildersleeve, 160 Fed. 47, 87 CCA 
202; Abraham v. Means, 16 Ala. A. 
42, 75 S 187-[rev on other grounds 
200 Ala. 378, 76 S 294]; Hall v. Stude- 
baker.) Corp., 13 -Gaw Ar 632)'/79. Sb 
750; Hirsch v. J. S. Schofield’s Sons 
Co., 8 Ga. A. 284, 68 SE 1076; Lalime 
v.. Hobbs, 255 Mass. 189, 151° NE 59; 
Scott v. Raymond, 31 Minn. 437, 18 
NW 274; Levis v. Pope Motor Car 
Co., 202 N.Y. 402, 95 NE 815; Wilbur 
v. Cartright, 44 Barb. 
Rogers v. Ackerman, 
Y.) 134;. Brower. v. Lewis, 19 Barb. 
(N. Y.) 574; Quintard v. Newton, 28 
N.. wa super, 722). Jcohn v. J. S. Bailey 
Co., 167 NYS 382; Debany v. Rosen- 
thal, 152 NYS 1043; Coates v. Har- 
vey, LO-NYSt 2762 Winn v. Finch, 
W711 N. CC. 272,88 SH 332: Douglass 
v. Universal Auto Sales Corp., 83 Pa. 
Super. 312; McAllister v. Morgan, 29 
Pa. Super. 476; Bowser v. Savidus- 
ky, 154 Wis. 76, 142 NW 182. 


See Amzi Godden Seed Co. v. Smith, 
185 Ala. 296, 64 S 100 (a contention 
that seller was entitled to a general 
affirmative charge on a plea of set- 
off and recoupment on the ground 
that it was proved without conflict, 
except as to the purchase price of the 
‘seeds in controversy, which made a 
part of seller’s claim, and purport- 


See 


See al- 


Where a manufacturer has sold 
goods, defective because of breach of warranty, 
without any lability over, the price received is con- 
elusive against him as to the value of such goods.°® 
The difference between the value of goods as deliv- 
ered and as warranted may be shown by proof of 
the reasonable cost of putting them in the condition 


| Hohenadel, 
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General. 
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or set up as a counterclaim. 

[§ 846] (2) Questions of Law and Fact—(a) In 
The general rules as to the provinces of 
court and jury®? apply to actions where a warranty 
is the basis of a claim or a defense.°? 

[§ 847] (b) Existence and Scope of Warranty. 
Whether a sale in the manner described in a com- 


plaint creates a warranty presents a proposition of 


The rules that 
apply 


ed to answer the whole’ of buyer’s 
cause of action was without merit). 


{[b] Evidence held insufficient to 
take case to jury.—Buckbee v. P. H. 
Jr, Co. 224 Wed: 14, 139 
CCA 478, LRA1916C 1001, AnnCas 
1918B 885. Liyman., v. Wederski, 95 
Kan. 438, 148 P 642; Elliott Supply 
Co. v. Johnson, 34 N. D. 632, 159 NW 
Fulwiler Electric Co. v. McGee, 
(Tex. Civ. A.) 211 SW 480; Boutin 
peer rcs 161 Wis. 152, 152 NW 
822. 


[ec] Where statute provides that 
if the buyer has claimed and been 
granted a remedy for breach of war- 
ranty in any of the ways specified, 
no other remedy can be granted, on 
undisputed evidence that the dispute 
as to the alleged breach has been 
adjusted by agreement the court 
properly took such issue from the 
jury. Boviard, etc., Mfg. Co. v. Mait- 
land, 92 Oh. St. 201, 110 NE 749 (con- 
struing Gen. Code § 8449 par 2). 


[d] Good faith—Where purchas- 
ers obtained credit for goods sold, an 
extension of time for payment, and 
presented no claim for breach of 
warranty of quality until they filed 
their answer in an action for the 
price, such facts should be consid- 
ered by the jury on the question as 
to defendants’ good faith. Fuller v. 
Harris, 48 Wash. 519, 93 P 1080. 


64. Greenwood Cotton Mill v. Tol- 
bert, 105 S. C. 273, 89 SE 653, Ann 
Cas1917C 338. 


65. U. S.—Shippen v. Bowen, 122 
eS ola SOuMLZSS) 30 mLA ed anna): 
Hercules Powder Co. v. Rich, 3 F. 
(2d) 12 [certiorari den 268 U. S. 692 
mem, 45 SCt 511 mem, 69 L. ed. 1160 
mem]. 

Ala.—Claghorn v. Lingo, 62 Ala. 
230; Williams v. Cannon, 9 Ala. 348; 
Ricks v. Dillahunty, 8 Port. 133. 


Ark.—Sauerman v. Simmons, 74 
Ark. 563, 86 SW 429; Buckman vy. 
Haney, 11 Ark. 339. 


Cal.—_McLennan v. Ohmen, 75 Cal. 
558, 17 P 687; Polhemus v. Heiman, 
45 Cal. 573; Hodgkins v. Dunham, 10 
CA WAD 690(L03TE 351. 

Colo.—Denver Suburban Homes, 
etc., Co. v. Fugate, 63 Colo. 423, 168 
Pesos 


Ga.—Terhune v. Dever, 36 Ga. 648. 


DL—Van" Horm) ve Stantz;) 297% Tl: 
530,.131 NE 153 [rev 217 Ill. A. 601]; 
Thorne v. McVeagh, 75. Ill. 81; Kan- 
kakee Stone, ete., Co. v. Ugrow, 36 
Tll. A. 448. See John Hemwall Auto. 
Co. v. Derby, 207 Ill. A. 46. 


Ind.—Jones v. Quick, 28 Ind: 125; 
House v. Fort, 4 Blackf. 293. 


Iowa.—Figge v. Hill, 61 rosea 430, 
16 NW 339; Hughes v. Funston, 23 
Iowa 257. 

Ky.—Lamme v. Gregg, 1 Mete. 444, 
71 AmD 489. 

Md.—Greer v. Whalen, 125 Md. 2738, 
93 A 521; Osgood v. Lewis, 2 Harr. 
& G. 495, 18 AmD 317. 

Mass.—Edgar v. Joseph Breck, etc., 
Corp., 172 Mass. 581, 52 NE 1083. 


Mich.—Dake Engine Mfg. Co. v. 


_law for the court.°* 
the jury to decide under all of the circumstances 
whether a statement made by the seller to the buyer 
is a warranty,®® or merely an expression of opin- 


Ordinarily it is a question for 


Hurley, 99 Mich. 16, 57 NW 1044. 
Miss.-—Kinley v. Fitzpatrick, 5 
Miss. 59, 34 AmD 108. 


Mo.—Wells v. Welch, 205 Mo. 
136, 224 SW 120. 


AG H.—Morrill v. Wallace, 9 N. H. 
i 


A. 


N. J.—Phillips v. Crosby, 70 N. J. 
L. 785, 59 A 142; Wolcott v. Mount, 
36° N. J. Te 262, 13 AmR 438, 


N. Y.—Titus v. Poole, 145 N. Y. 414, 
ie NE 228; Riley v. Rea, 18 NYS 

N. C.—Hodges v. Smith, 
256, 73 SH 807; 
Pa Ou IN sCsy Sis 62 SE 
Morgan, 148 N. C. 101, 
Starnes v. Erwin, 32 N. C. 226; 
gart v. Blackweller, 26 N. C. 
Baum v. Stevens, 24 N. C. 411. 


Gy ING De 


158 Ne (G: 


N. D.—Larson v. 
248, 113 NW 103. 


Pa.—Holmes v. Tyson, 147 Pa. 305, 
23 A 564, 15 LRA 209; McFarland v. 
Newman, 9 Watts 55, 60, 34 AmD 497; 
McAllister v. Morgan, 29 Pa. Super. 
476; Herman v. Brinker, 17 Pa. Su- 
pera, Lit; INeilson’ sv... wWwwetherrll aa 
Phila. 207, 


Vt.—Hobart v. Young, 
21_A 612, 12 LRA. 693; 
well, 18 Vt. 176. 


Calder, 


63 Vt. 363, 
Foster v. Cald- 


Thomas, 176 Wis. 
Boothby v. Scales, 
Smith v. Justice, 13 Wis. 


379, 187 NW 192; 

27 Wis. 626; 

600. 
Eng.—Power v. Barham, 4 A. & E. 


473, 31 ECL 216, 111 Reprint 865, 7 
C. & P. 356, 32 ECL 654, 173 Reprint 


ae 1 M. & Rob. 507, 174 Reprint 
[a] Intention.—(1) The question 


for the jury is not whether the ven- 
dor intended to warrant, but wheth- 
er he did warrant, and this is to be 
determined by the language used. 
Smith v. Justice, 13 Wis. 600. See 
also Van Horn v. Stautz, 297 Ill. 530, 
131 NE 153; Thorne v. McVeagh, 75 
Ill. 81 (to be determined by the words 
used, the circumstances, and the sub- 
ject matter); Wells v. Welch, 205 
Mo. A. 136, 224 SW 120, 122 [quot 
Ransburger v. Ing, 55 Mo. A. 621, 624] 
(to be determined by the intention 
of the parties, ‘to be inferred from 
the nature of the sale and the cir- 
cumstances of the particular case’’). 
But see McFarland v. Newman, 9 
Watts (Pa.) 55, 60, 34 AmD 497 [quot 
Holmes v. Tyson, 147 Pa. 305,23 A 
564, 15 LRA. 209]; McAllister v. 
Morgan, 29 Pa. Super. 476 (the jury 
must be satisfied that the vendor ac- 
tually, and not constructively, con- 
sented to be bound for the truth of 
his representation). (2) . An. aver- 
ment at the time of sale is a warran- 
ty, provided the jury find from the 
evidence it was so intended. Denver 
Suburban Homes, ete., Co. v. Fugate, 
63 Colo. 423, 168 P 33. See also Hodg- 
kins v. Dunham, 10 Cal. A. 690, 103 
P 351, 358 [quot McLennan v. Ohmen, 
75 Cal. 558, 17 P 687] (whether “any 
affirmation ...as to the quality or 
condition of the thing sold,’ made 
at the time of the sale, was intended 
as a warranty is a question of fact 


858 [55 C.J.] 


ion.®® 


knowledge.71 


pret the language used.7* 


is for the jury.77 


for the jury). See also Cavanaugh 
v. Spring Valley Stock Farm Co., 206 
Iowa 893, 221 NW 512 (whether an 
assertion was intended as a warranty 
by the seller and relied on as such by 
the buyer was a question of fact for 
the jury); Kime v. Riddle, 174 N. C. 
442, 93 SE 946 (where there is a dis- 
pute as to the facts, whether there 
was a warranty, is for the jury, as 
it often depends on the intention of 
the plea A ay elas to warrant 
see supra § 6 


66. hla -Bradtord v. 
Ala. 386. 


Bush, 10 


_ Ark.—Collier Commn. Co. v. Red- 
wine, 169 Ark. 810, 277 SW 2; Cor- 
nish 94 Ark. 282, 126 


v. Friedman, 
Sw 1079. 

Cal.McLennan v. Ohmen, 75 Cal. 
558, 17 P 687. 

Ill—Van Horn v. Stautz, 
530, 131 NE 153. 

Iowa.—Brennan v. Nolan Laundry 
Co., 209 Iowa 922, 229 NW 321; . Bice 
v. Siver, 170 Iowa 255, 152 NW 498. 

Kan.—Eppler v. Roberts, 91 Kan. 
O16, L3o) P2384, 

Md.—Horner vy. Parkhurst, 71 Md. 
MLO el CoA LOT, 


297 Ill. 


Mo.—Galbreath v. Carnes, 91 Mo. 
AS Bote Ramsberger v. Ing, 55 Mo. 
A. ‘ 


Nebr.—Halliday vy. Briggs, 15 Nebr. 
219, 18 NW 55. 

N. Y.—Murray v. Smith, 
ae 


4 Daly 


C.—Robertson v. Halton, 156 N. 
lof B15, 72 SE 316, 37 LRANS 298; Mc- 
Kinnon vy. McIntosh, 98 IN. ‘Ct 89, 3 
pe 840. - 

I.—La Fluer v. Berman, 45 R. 
iL: tes. 123 A 445. 
Vt.—Beals v. Olmstead, 24 Vt. 114, 
58 AmD 150; Beeman v. Buck, 3 Vt. 
8, 21 AmD 571. 


Wis.—Congar v. Chamberlain, 14 
Wis. 258 

“All agree that whether a particu- 
lar assertion is an affirmance of a 
positive fact, or, on the other hand, 
only praise and commendation, opin- 
ion or judgment, isa question for the 
jury, when the meaning is ambigu- 
ous, and the intention of the parties 
may be gathered from the surround- 
ing circumstances.’ Benjamin Sales 
p 664 [quot Cornish v. Friedman, 94 
Ark. 282, 126 SW).1079, 10838]. 


67. Ind.—Humphreys v. Comline, 
. 8 Blackf. 516. 


Mass.—Tuttle v. 
457, 64 AmD 80. 


N. Y.—Duffee vv. Mason, 8 Cow. 25. 


Pa.—McFarland v. Newman, 9 
Watts 55, 34 AmD 497. 


Brown, 4 Gray 


Thus, whether an affirmation of soundness is 
a warranty is generally for the jury,®* but where 
the seller’s words clearly show a warranty it is for 
the court so to declare.*8 As arule, it is for the jury 
to decide whether or not the buyer relied on the 
seller’s statement®® or judgment,?® or on his own 
But if the statement relied on as a 
warranty could not as a matter of law be considered 
such, it is for the court so to declare.*” 
when the warranty is oral, it is for the jury to inter- 
It is for the court, ordi- 
narily, to decide whether or not the language used in 
a written contract’+ or in correspondence*® consti- 
tutes a warranty; likewise, the construction of a 
written warranty is for the court.7® 
meaning of a term in such written contract or war- 
ranty is doubtful, the question as to what was meant 
If the facts as to the existence of 
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. 


Ordinarily, 


But where the | flict.** 


Vt.—Bond v. Clark, 35 Vt. 577; Fos- 
ter v. Caldwell, 18 Vt. 176. 


68. Robertson v. Halton, 156 N.C. 
215, 72 SE 816, 37 LRANS 298. See 
also Schmitt v. Boedecker, 156 Ill. A. 
223 (the question whether or not the 
alleged words amounted to a warran- 
ty was one of law for the court; the 
question of whether or not the words 
as alleged were used was properly 
left to the jury); Halliday v. Briggs, 
15 Nebr. 219, 18 NW 55 (where the 
evidence leaves no doubt as to the le- 
gal force of the language of repre- 
sentation, the court should declare 
its effect); Kime v. Riddle, 174 N. 
C. 442, 98 SE 946 (where the repre- 
sentation of the seller will of itself 
constitute a warranty the jury only 
decides whether or not the represen- 
tation was made). 


69. Hodgkins v. Dunham, 10 Cal. 
A. 690, 103 P 351, 358 [quot McLen- 
nan. v.. Ohmen,.75 Cal. 558; 17 P6871]: 

Ind.—Jones v. Quick, 28 Ind. 125. 

Iowa.—Cavanaugh v. Spring Val- 
ley Stock Farm Co., 206 Iowa 893, 221 
NW 512. 

Mass.—Lalime v. Hobbs, 255 Mass. 
139, Lo 0N 59. 

Mich.—Dake Engine Mfg. Co. v. 
Hurley, 99 Mich. 16, 57 NW 1044. 


Mo.—Woods v. Thompson, 114 Mo. 


A. 38, 88 SW 1126; Galbreath v. 
Carnes, 91 Mo. A, 512. 

Wis.—Hind v. Thomas, 176 Wis. 
879, 187 NW 192. 

70. Trousdale v. Burkhardt, 207 
Iowa 1133, 224 NW 93; Fred Wol- 
stenholme, Inc., v. Randall, 295 Pa. 
131, 144 A 909; Keenan v. Cherry, 
47 R. 1..125, 131 A 309 [foll Swartz 


v. Hdwards Motor Car Co., 49 R. I. 
18, 1389 A 466]. See also American 
Spiral Pipe Works v. Universal Oil 
Products -Co.,. 220° IN. A. 383. Gin. a 
trial by a court without a jury, 
whether a buyer made known to the 
seller the particular use for which 
the goods were intended, and wheth- 
er the buyer relied on the seller’s 
skill and judgment were both ques- 
tions of fact). 


71. Toner v. Zell, 149 Pa. 458, 27 
A 304; Venning v. Gantt, 25 SG: 
L. 87. 

72. Hercules Powder Co. v. Rich, 
Yee SD 4.0) a by 

73. Americus Grocery Coz v. 
Brackett, 119 Ga. 489, 46 SE 657; 
Lindsay v. Davis, 30 Mo. 406; Brooks 
v. McDonnell, 41 Wis. 139. See 


Lanksford v. Cruse, 206 Ill. A. 346. 


74 Stark Music Printing, etc., Co. 
v. Witmark, 189 Ill. A. 293; Osgood 
v. Lewis, 3 Harr. & G. (Ma.) 495, 
18 AmD 317; Globe Granite Co. v. 
Clements, 92 Vt. 38838, 104 A 104; 


[§§ 847-848 


a warranty are such that more than one inference 
might reasonably be drawn from them, g 
would be for the jury to determine the proper infer- 
ence;*® but where only one inference can be drawn 
from the undisputed facts, there is no function for 
the jury to perform, and the question becomes in ef- 
fect one of law.7® Although it is generally held that. 
an express warranty excludes an implied warranty 
on the same subject,*° if there is evidence to support 
either, the question of the existence of either may 
be left to the jury.8! Although a statute may specify 
when implied warranties arise,** yet when the evi- 
dence on which such warranties might or might not 
arise conflicts, it is for the jury to decide the con- 
On the evidence, various questions as to the 
existence or scope of warranties have been held for 
the court’? or jury.®® 


[§ 848] (c) Parties. 


enerally it 


Where the evidence is not 


Unadilla Silo Co. v. Hull, 90 Vt. 134, 
960A %535;) Hobart va Young, 163 0avic 
363, 21 A 612, 12 LRA 693 [quot Van 
Horn v. Stautz; 29% Jk) 530, 1315 Ne 
153 (rev 217 Ill. A. 601)]. 

75. Armstrong v. Descalzi, 48 Pa. 
Super. 171. 

76. Claghorn. v. Lingo, 62 Ala. 
230; Davis v. Cramer, 188 Mo. A. 
718, 176 SW 468. 

77. John A. Crowley Co. v. Clark 
Equipment Co., 263 Fed. 58; Taliafer- 
ro v. Ackerman, 73 Pa. Super. 539; 
Cochran v. McGeorge, 54 Pa. Super. 
456. 


78, Henry “ve. Taleott, -lisiwN. axe 
385, 67 NE 617; Hoyt v. Hainsworth 
Motor Co., 112 Wash. 440, 192 P 918. 


{a] For example, whether a sale 
was one from description only, or 
whether it was a sale by sample, 
from which a warranty could be im- 
plied... «Henry wv. Talcott, L75.N-eye 
385, 67 NE 617, 13 NYAnnCas 219. 


79. Piccoli v. Paramount Lubri- 
cants ~Co.,, 804Colo: .175,):250P, L49s 
De Zeeuw v. Fox Chemical Co., 189 
Iowa 1195, 179 NW 605; Rinaldi v. 
Mohican Co., 225 Ns Y.2 70, 121) NE 
471; Hoyt v. Hainsworth Motor Co., 
112 Wash. 440, 192 P 918. 


80. See supra § 705. 


81. Elder Grocery Co. v. Applegate, 
151 Ark. 565, 237 SW 92; "Totten v- 
Stevenson, 29 S. D. 71, 185 NW 715. 


82. See statutory provisions. 
83. O. C. Barber Min,., etc., Co. v- 
Brown Hoisting Mach. Co., 258 Fed. 


1, 169 CCA 139 (construing Oh. Gen. 
Code § 83895). 


84 See cases infra this note. 


[a] Unreasonable guaranty.— 
Whether or. not a guaranty that a 
stallion was a sure breeder, if not, 
to be returned at a date too soon to 
test breeding qualities, was unrea- 
sonable. Holland Banking Co.  v. 
Hearn, 116 Ark. 238, 172 SW 881. 


[b] Evidence held insufficient to 
take case to jury.—Cook v. Perfec- 
tion Piano Bench Mfg. Co., 236 Ill. 
A. 472; Scruggins v. Jones, 207 Ky. 
636, 269 SW 743; Continental Jewel- 
ry Co. v. Minsky, 119 Me. 475, 111 A 
801; Bradt v. Hollaway, 242 Mass. 
446, 186 NE 254; Burgin v. Scott, 142 
Miss. 631, 107 S 767; Walker v. Tay- 
lor, 19 Pa. Super. 39. 

85. See cases infra this note. 

[a] Agency.—(1) Seller as individ- 
ual or manufacturer’s agent. C. H. 
Parker, etc., Electrical Co. v. Batter- 
son, 74 Colo. 188, 219 P 1077; Ben- 
son v. Denny, (Mo. A.) 14 SW (2d) 
456. (2) Authority to change terms 
of written guaranty. Leroy v. Ha- 
gen, 44 N. D. 1, 175 NW 718. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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conclusive, whether or not plaintiffs in an action for 
breach of warranty were all parties to the sale so as 
to authorize a joint action is for the jury.** 
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[) 849] (d) Breach of Warranty, and Damages. 


[b] Terms of contract.—(1) 
Whether or not a warranty contained 
in an original contract of sale is in- 
cluded in a contract substituted 
therefor is for the jury. Powers v. 
Briggs, 139 Mich. 664, 103 NW 194. 
(2) Whether or not purchase is un- 
der a written warranty in orders re- 
jected by the seller, or under a war- 
ranty in an oral order placed with 
Seller’s agents. Olson v. Aultman 
Co., 81 Minn. 11, 83 NW 457. (3) 
Where, in defense against an alleged 
warranty, the seller relies on a no- 
tice on packages and bill heads, 
which the buyer saw, whether this 
notice formed a part of the contract 
1S a question for the jury. Coates 
v. Harvey, 2 NYS 5. See also Elder 
Grocery Co. v. Applegate, 151 Ark. 
565, 237 SW 92 (in an action for 
breach of warranty in the sale of 
Seeds, where the seller showed it 
had advertised that it made no war- 
ranty, express or implied, as to its 
seeds, but the buyer testified he had 
not seen the advertisement, it was 
for the jury to decide whether or 
not there was an implied warranty 
that the seeds would germinate); 
Manglesdorf Seed Co. v. Williams, 
118 Okl. 258, 247 P 413; Manglesdorf 
Seed Co. v. Busby, 118 Okl. 255, 247 
P 410 (both cases holding weight and 
value as evidence of no warranty of 
clause printed on invoice for jury, 
Pure Seed L. [L. (1919) c 138] not 
establishing new rule of civil liabili- 
ty). (4) Where a buyer, unable to 
read because of defective eyesight, 
signed an order on the assurance of 
the seller’s agent that it contained 
nothing in conflict with an alleged 
verbal guaranty, it was for the jury 
to decide whether or not the written 
order represented the contract of the 
parties. Woodworth vy. Rice Bros. 
Co, 110: Mise..158; 179- NYS 722° [aft 
193 App. Div. 971 mem, 184 NYS 958 
mem (aff 233 N. Y. 577 mem, 135 NE 
925 mem) ]. 


[c] Warranty of title —Whether 
the buyer knew of incumbrances, so 
as to prevent an implied warranty of 
title by the seller from arising was 
a question of fact for the jury. 
Spotless Co. v. Commercial Trust Co., 
215 App. Div. 412, 214 NYS 10. 


[d] Evidence held sufficient to 
take case to jury.—Davenport Ladder 
Co. v. Edward Hines Lumber Co., 43 
B (2d). 63; ©. C. Barber Min:,. etc., 
Co. v. Brown Hoisting. Mach. Co., 258 
Fed. 1, 169 CCA 139; Watjen v. Lou- 
isville Tobacco Warehouse Co., 240 
Fed. 919, 158 CCA 605; Ives v. An- 
derson Engine, etc., Co., 173 Ark. 112, 
292 SW 111; Cole v. Branch, 171 Ark. 
611, 285 SW 353; Collier Commn. 
Co. v. Redwine, 169 Ark.-810, 277 SW 
2; Western Cabinet, etc., Mfg. Co. v. 
Davis, 121 Ark. 370, 181 SW 273; 
Sauerman v. Simmons, 74 Ark. 563, 86 
Sw 429; Puritas Coffee, ete., Co. v. 
De Martini, 56 Cal. A. 628, 206 P 96; 
Denver Suburban Homes, ete., Co. v. 
Fugate, 63 Colo. 423, 168 P 33; Me- 
nard vy. Clarence EH. Thompson Sons, 
90 Conn. 30, 96 A 177; Wiener v. 
Lincoln Crushed Stone Co., 224 Ill. 
A. 146; Foster v. Smith, 184 Ill. A. 
255; Thornton v. International Har- 
_vester Co., 192 Iowa 1121, 185 NW 
989; Merkle-Hines Mach. Co. v. Gay- 
nor, 185 Iowa 210, 170 NW 381; Swift 
v. Redhead, 147 Iowa 94, 122 NW 140; 
Conkling. v. Standard Oil Co., 138 


Iowa 596, 116 NW 822; Boyle v. 
Ward, 123 Me. 376, 123 A 42; Blan- 
chard v. Kronick, (Mass.) 169 NE 


438; Warrick v. Orr Motor Co., 261 
Mass. 32, 158 NE 262; Smith v. 
Gerrish, 256 Mass. 183, 152 NE 318; 


Flynn vy. Bedell Co., 242 Mass. 450, 
136 NE 252, 27 ALR 1504; American 
Varnish Co. v. Globe Furniture Co., 
199) Mich. 316), 165. NW 10502 Pent- 
land v. Jacobson, 189 Mich. 339, 155 
NW 468; Walker v. Bianchi, (Mo. A.) 
276 SW 1044; Levine v. Hochman, 
217 Mo. A. 76, 273 SW 204; Neal v. 
Crowson, (Mo. A.) 231 SW 1033; Oak 
Lawn Sugar Co. v. Sparks Bros. Mule 
Co., 159 Mo. A. 496, 141 SW _ 698; 
Backert v. Leuchter, (N. J. Sup.) 146 
A 46; Hodges v. Smith, 158 N. C. 256, 


73 SE 807; Budd v. Mutchler, 98 Pa. 
Super. 420; Shute v. Levine, 66 Pa. 
Super. 67; Roberts v. Roberts, (Tex. 


Civ; A.) 27 SW (2d) 880; Davis. v. 
Ferguson Seed Farms, (Tex. Civ. A.) 
255 SW 655; Crampton vy. Lamonida, 95 
Vt. 160, 114 A 42; Hartman v. Barnes 
Grain; ete., Co., 155 Wash.- 394, 284 P 
754; Glaspey v. Wool Growers’ Serv. 
Corp., 151 Wash. 683, 277 P 70; Wis- 
dom v. Morris Hardware Co., 151 
Wash. 86, 274 P 1050; Snell v. Bick- 
ley, 2 F. & F. 56. 


See also Woods v. Thompson, 114 
Mo. A. 38, 88 SW 1126 (court sitting 
as jury). 

86. Winter-Loeb Grocery Co. v. 
Boykin, 203 Ala. 187, 82 S 437; Eat- 
oe v. Hope, 177 Mich. 411, 143 NW 

41. 


87. U. S.—John A. Crowley Co: v. 
Clark Equipment Co., 263 Fed. 58. 

Ala.—Saibara v. Yokahama Nur- 
sery Co., 200 Ala.535, 76 S 861; Ken- 
nebrew v. Southern Automatic EHElec- 
tric Shock Mach. Co., 105 Ala. 377, 
17 S 545. 

Cal.—Ventura Mfg., etc., Co. v. 
Warfield, 37 Cal. A. 147, 174 P 382. 
Conn.—Menard v. Thompson, 

Conn. 30, 96 A ‘177. 

Ill.— Lanz v. Wachs, 50 Ill. A. 262; 
Kankakee Stone, etc., Co. v. Ugrow, 
36 Ill, A. 448. 

Ky.—Gardner v. Winter, 117 Ky. 
gee, 78 SW 1438, 25 KyL 1472, 68 LRA 
47. 

Mich.—Van Hoesen v. Cameron, 54 
Mich. 609, 20 NW 609. 


N. H.—Alexander v. Dutton, 58 N. 
oe Haynes v. Flanders, 27 N. H. 
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N. Y.—Hutchinson v. Doyle, 170 N. 
Y. 577, 63 NE 60; Bierman v. City 
Mills Co., 151 N. Y. 482, 45 NE 856, 
56 AmSR 6386, 837 LRA 799; Egbert 
v. Hanford Produce Co., 92 App. Div. 


252-86 NYS: 1118: Van Pub: Coy Y. 
Westinghouse, 72 App. Div. 121, 76 
NYS 340; Carleton v. Lombard, 19 


App. Div. 297, 46 NYS 120 [aff 162 
N. Y. 628 mem, 56 NE 1133 mem]. 


N. C.—Bennett Day Importing Co. 
v. Woodley, 189 S. C. 827, 126 SE 421; 
Tyson v. Tyson, 92 N. C. 288. 


Oh.—Covalt v. Thompson, 2 Oh. 


Dec. (Reprint) 374, 2 WestLMonth 
546. 

Pa.—Salonic v. Weiswasser, 82 Pa. 
Super. 279; Whitaker v. Alexander 
Lumber Co., 3 Pa. Super. 325; Butz 
v. Manwiller, 2 Woodw. 260. 

Wash.—Buchanan v. Laber, 39 


Wash. 410, 81 P 911; Elliott v. Pu- 
get Sound Steamship Co., 22 Wash. 
220, 60 P 410. , 


See also cases infra this note. 


[a] Evidence held sufficient to 
take case to jury.—Dodge v. F. A. 
D. Andrea, Inc., 10°F. (2d) 387; B. 
F. Sturtevant Co. v. Champion Fibre 
Go. 232 Hed. 1, 146 CCA. 1938; Kern 
v. Friedrich, 220 Ala. 581, 126 S 857; 
Wood v. Lambert, 207 Ala. 260, 92 
S 428; Alabama Broom, etc., Co. v. 
Nashville Broom, etc., Co., 206 Ala. 


r115 NYS 359; 
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Ordinarily, it is a question of fact for the jury to 
decide whether or not there has been a breach of 
warranty,®* as, for example, whether or not a defect 


222, 94 S 83; Winter-Loeb Grocery 
Co. v. Boykin, 2038 Ala. 187, 82 S 437; 
General Motors Acceptance Corp.’ v. 


Whatley, 182 Ark. 378, 31 SW (2d) 
526; Brenard Mfg. Co. v. McRee’s 
Model Pharmacy, (Ark.) 6 SW (2d) 


4; Miller Rubber Co. v. Blewster- 
Stevens Serv. Station, 171 Ark. 1179, 


287 SW 577; Johnson v. Madison 
Paint Co., 170 Ark. 1193, 281 SW 358; 
Keith v. Fowler, 169 Ark. 176, 273 
SW 706; Neal v. West Winfree 
Tobacco. Co.,.142 Ark. 505, 219 SW 
326; Hart «Cotton Aiacthaps CoKemeve 
Swepston, 136 Ark. 40, 206 SW 62; 


Pray v. Trower Lumber Co., 101 Cal. 
A. 482, 281 P 1036; American Seed- 
less Raisin Co. v. Joshua Hendy Iron 
Works, (94 Cal.oVAy 2895971" PL tao 
Denver Suburban Homes, etc., Co. v. 
Fugate, 63 Colo. 423, 168 P 33; Smith 
Vv. aV aughn. cat 6.Gae Ay. Sie ys TAO naSiBy 
892; Simpson v. McMillan, 26 Ga. 
A. 5 E 848; Passcuzzi v. 
Pierce, 208 Iowa 1389, 227 NW 409; 
Cavanaugh v. Spring Valley Stock 
Farm Co., 206 Iowa 893, 221 NW 512; 
Junkin v. Hargrove, 196 Iowa 1387, 
195 NW 217; Merkle-Hines Mach. 
Co. v. Gaynor, 185 Iowa 210, 170 NW 
381; Reeves v. Younglove, 148 Iowa 
699, 127 NW 1017; Cooper v. Scott 
Co., 143 Iowa 744, 120 NW 631; Mc- 
Cormick Harvesting Mach. Co. v. 
Brower, 94 Iowa 144, 62 NW _ 700; 
JB Colt [CO.e VoL CaEprrer, (2/2. tae tay 
754, 14 SW (2d) 170; J. Bo Colt Go. 
v. Reeves, 222 Ky. 691;°2 SW (2d) 
387; Raymond Syndicate, Ine. v. 
American Radio, ete., Corp., 263 
Mass... 147, 160 “(NE .821;° “Smith’* v- 
Gerrish, 256 Mass. 183, 152 NE 318; 
McKinley v. Small, 193 Mich. 436, 
160 NW 652; Bayer v. Winton Mo- 
tor Car Co., 194 Mich. 222, 160 NW 
642; H. J. Reedy Co. v. Cameron, 
163 Mich. 638, 129°NW 27; American 
Glue Co. v. Rayburn, 150 Mich. 616, 
114 NW 395; Hoffman v. Piper, 181 
Minn. ~6038, 233 NW ‘3135 Harris -v. 
Simplex Tractor Co., 140 Minn. 278, 
167 NW 1045; Hunter v. Waterloo 
Gasoline Engine Co., (Mo.) 260 SW 
970 [rev (A.) 237 SW 819]; Peter- 
sen Oven Co. v. Cap Sheaf Bread 
Co., (Mo. A.) 21 SW (2d) 219; Ben- 
son v. Denny, (Mo. A.) 14 SW (2d) 
456; Kurth v. Morgan, (Mo. A.) 277 
SW 50;:.Levine v. Hochman, 217 Mo. 
A. 76, 273 SW 204; Rock Island Impl. 
Co. v. Wally, (Mo. A.) 268 SW 904; 
Saxony Mills v. Huck, (Mo. A.) 208 
SW 868; International Harvester Co. 
v. Capps, (Mo. A.) 205 SW 252; Bush 
v. Norman, (Mo. A.) 199 SW _ 721; 
Oak Lawn Sugar Co. v. Sparks Bros. 


Mule Co., 159 Mo. A. 496, 141 SW 
698; Plymouth Cordage Co. v. Phelps, 
104 Nebr. 64, 175 NW 603; Backert 


v. Leuchter, (N. J. Sup.) 146 -A 46; 
Hutchinson v. Doyle, 170 N. Y. 577, 
63 NE 60; Morgan v. Powers, 66 
Barb. (N. Y.) 85; Acme Road Mach. 
Co. v. Albany Gravel Co., 227 App. 
Div. 838 mem, 237 NYS 368; Gold- 
ing v. Russell, 131 App: Div. 540, 
Studebaker Corp. v. 
Silverberg, 199 NYS 190; Interboro 
Brewing Co. v. Independent Consum+ 
ers’ Ice Co., 93 Misc. 24, 156 NYS 
410; Standard Paint, etce., Works v. 
Spruill, 186 N.C. 68, 118 SH 891; 
Richardson v. Woodruff, 178 N. C. 
46, 100 SE 173; Winn v. Finch, 171 
N. C. 272, 88 SH 332; Pickrell, etce., 
Co. v. Wilson Wholesale Q»., 169 N. 
C. 381, 86 SE 187, AnnCas1917C 344; 
Kuhn v. Campbell, 118 Oh. St. 392, 
161 NE 25; Toledo-Cooker Co. v. 
Madison First Nat. Bank, (Oh. <A.) 


153 NE 856; Calloway v. Wrench, 
T3-0OK1. 155) 15 Bh a209s Rhodes tv: 
Libby, (Or.) 288 P 207; American 


Soda Fountain Co. v. Medford Gro- 
Cerny COL, U2SOre see Zoce Tee SOS 
Pendergrass v. Fairchild, 106 Or. 587, 
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is within the exceptions of the warranty,®*® or is due 
to causes arising after the sale,*® such as improper 
But where there is no con- 
flicting evidenee, the question of compliance with a 
warranty should not be left to the jury.°* 
where there is no evidence of causal connection be- 
tween an alleged breach of warranty and the injury 
complained of, there is no question for the jury.®? 
The amount of damages for the breach is also for the 


use or management.?? 


212) P9963 “Williams v. Inele, 99° Or. 
358, 195 P 570; Fred Wolstenholme, 
Ine:., v. Randall, 295 Pa. 131, 144 A 
909; York Mfg. Co. v. Chelten Ice- 
Miso Commas leas ssblgn Los SAL eos 


Samuel v. Delaware River Steel Co., 
264 Pa. 190, 107 A 700 [mod 69 Pa. 
Super. 605]; Budd v. Mutchler, 98 
Pa. Super. 420; Wanamaker v. 
Ulmer, 92 Pa. Super. 85; Strohlein 
v. Turner, 83 Pa. Super. 465; Hauck 
v. Mumma, 70 Pa. Super. 380; Swine- 
hart Tire, etc., Co. v. Broadway Tire 
Iexch., 44 R: I. 253, 116 A 755; South- 
érn Coal (Co... v. “Rice, 122) SC. °484, 
115 SE 815; Patterson v. Orangeburg 
Fertilizer Co., 117 S. 140, 108 SE 
401; Westinghouse Electric, ete., Co. 
vy. Glencoe Cotton Mills, 106 S. C. 
133, 90 SE 526; Sheafe v. Zastrow, 
30 S. D. 159, 1388 NW 16; WHarling- 
ton Land, ete., Co. v. Houston Mo- 
tor “Car Co. CT ex. Comimn, 'A.)) 209 
Sw 145 [rev (Civ. A.) 160'SW 628]; 
Stevens-Etter Co. v. Grain Juice Co., 
(Tex. Civ. A.) >-285-SW. 667; Heyer 
v. Doke, (Tex. Civ. A.) 130 SW 1026; 
Mineral Ridge Mfg. Co. v. Smith, 79 
W. Va. 736, 91 SH 817; Fox v. Boldt, 
172 Wis. 333, 178 NW 467, 179 NW 
1. See Warren v. Renault Freres 
Selling Branch, 195 Ill. A. 117. See 
also Bateman v. Warfield, 12 Ga. A. 
259, 77 SE 104 (where a note for 
the purchase price of a jack provided 
that the seller did not warrant the 
health or soundness of the jack, im- 
potence did not as a matter of law 
render the animal either unhealthy 
or unsound within-such stipulation). 


{b] Evidence held insufficient to 
take case to jury.—Menard vy. Thomp- 
son, 90 Conn. 30, 96 A 177; Hummer 
vaeCarmailt. 54 “Appt GD. C3)" 15%,-,.29'5 
Fed. 978 (where an automobile was 
sold “subject to satisfactory demon- 
stration,’ and the buyer had driven 
the car for seven weeks over a dis- 
tance of twenty-four hundred miles, 
“without the slightest difficulty, ex- 
cept such as are incident to such a 
mileage’); Tomita v. Johnson, 49 
Ida. 648, 290 P 395; (where the buy- 
er of seed planted defective seed 
knowingly and proved no damages ex- 
cept failure of crop); Oelwein Chem- 
ical Co. v. Baker, 204 Iowa 66, 214 


NW 595; Davis v. J. I. Case Thresh- 
ing Mach. Co., 80 SW 1145, 26 KyL 
235; Harper v. Blanton, (Mo. A.) 274 


SW 845 (evidence in support of 
breach of warranty insufficient to 
shift burden of offering proof to sell- 
er); Garry Iron, ete., Co. v. Omaha 
Coal, ete., Co., 93 Nebr. 367, 140 NW 


274: Poovey v. International Sugar 
Meed UNO we ACO: pho L, UN iGo lac, Loe 
Sh 12 Erick Co. v. Boles, 168 N. -C: 


654, 84 SH 1017; Lampe v. White Mo- 
tor Sales Co., 20 Oh. A, 501, 152 NE 
733 (where evidence was that dam- 
age was caused by defects, or by neg- 
ligence in repairing, one cause as 
probable as the other, a directed ver- 
dict against the buyer’s cross peti- 
tion for breach of warranty was 
proper); Tate-Jones v. Union Electric 
Steel Co., 281 Pa. 448,126 A 813; Swift 
v. Roach, (Tex. Civ. A.) 266 SW 846 
(where the purchase of an engine 
and separator was entire, and there 
was no complaint of the manner in 
which the engine performed its func- 
tions as tractor, that the separator 
did not perform its functions in rea- 
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jury.°3 


Likewise, 


sonably satisfactory manner, and a 
complaint about the size and location 
of pulley on engine when operating 
separator, did not raise issue of to- 


tal unfitness for intended uses or 
worthlessness); Tegen v. Chapin, 176 
Wis. 410, 187 NW 185. See Dravo 


Doyle Co. v. Sulzberger, etce., Co., 197 
Ill. A. 547. See also Merchants’ Gro- 
cery Co. v. Ladoga Canning Co., 89 
Ark.. 591, 117 SW 767 (evidence as to 
custom insufficient to warrant. sub- 
mission of issue to jury); Metal 
Package Corp. v. Osborn, 145 Md. 
371, 125 A 752 (in buyer’s action for 
value of corn destroyed by defective 
cans supplied and guaranteed by sell- 
er against leakage due to defective 
workmanship, evidence insufficient to 
warrant submission of question of 
destruction by causes for which sell- 
er was not responsible). 

88. McFall v. Walker, 25 Tex. 327. 


89. Clark v. Pickler, 168 Ark. 818, 
271 SW 462; Trousdale v. Burkhardt, 
207 Iowa 1133, 224 NW 93; McKinley 
v. Small, 178 Mich. 555, 146 NW 230; 
Leopold v. Van Kirk, 27 Wis. 152. 


90. Mack vy. Sloteman, 21 Fed. 109; 
Avery Planter Co. v. Rigg, 56 Ill. A. 
599; Cooper vy. Scott Co., 143 Iowa 
744, 120 NW 631; Wilson v. Miller 
Flour Mills, 144 Wash. 60, 256 P 777; 
Mullerleile v. Brandt, 64 Wash. 280, 
116 P 868. See also Cohn vy. Besse- 
mer Gas Engine Co., 44 Cal. A. 85, 
186 P 200 (where defense in an ac- 
tion for breach of warranty of gaso- 
line engine was that the buyer failed 
to use the oil fuel designated in the 
contract, the jury was justified in 
finding that the fault was in the 
mechanism where the seller’s agent 
experimented with the engine and 
failed to make it work successfully); 
De Baun v. Weaver, 196 Ky. 685, 228 
SW 27 (evidence that the seller was 
able to operate the tractor did not 
necessitate the direction of a verdict 
in his favor, although it was his con- 
tention that the tractor had sufficient 
power, but that the buyer failed to 
operate it in a proper manner); Tat- 
ro v. Brower, 118 Mich. 615, 77 NW 
274 (whether plaintiff's use of the de- 
fective article was reasonably pru- 
dent). 


91. Colt Co. v. Reeves, 222 Ky. 
691, 2 SW (2d) 387. 

92. Blum‘s;) eine. wv... Cowhig,. 157 
Md. 122, 145 A 367. 

93. Ala.—Saibara_ v. Yokohama 


Nursery Co., 200 Ala. 535, 76 S 861; 
Frith v. Hollan, 138 Ala. 583, 32 S 
494, 91 AmSR 54. 

Colo.—Lorraine Mfg. Co. v. Allen 
Mie wGo mim Col1o, 50) Zee lobe: 


Ind.—Dill v. O’Ferrell, 69 Ind. 500. 


Towa.—Merkle-Hines Mach. Co. v. 
Gaynor, 185 Iowa 210, 170 NW. 381. 
Mass.—Keown v. Verlin, 253 Mass. 
374, 149 NE 115, 41 ALR 1319. 
Mich.—Otto v. Braman,.142 Mich. 
185, 105 NW 601; Maxted v. Fowler, 
94 Mich, 106, 53 NW 921. 
Miss.—Bowers v. Southern Auto- 
matic Music Co., 114 Miss. 25, 74 § 
774. See also Coca Cola Bottling 
Works v. Simpson, 158 Miss. 390, 130 
S 479 (question of permanent injury 
for. jury). 
Mo.—Kerosene Motor, 


etc. Corgan. 


[§§ 849-850 


Where there is no evidence of any damage 
for breach of warranty, the court should decide the 
issue for the seller, but not, it has been held, where 
the buyer is entitled to nominal damages.°® 

[§ 850] (e) Conditions; Waiver of Breach. It is. 
ordinarily a question of fact whether or not pyoper 
notice of breach was given;?® 
whether the notice was sufficient,?* or timely,®*® or 
as required by the contract of sale;°° or, if not given, 


as, for example, 


Douglass, 210 Mo. A. 481, 240 SW 836. 


Ok1.—Bishop-Babcock-Becker Cos 
v. Estes Drug Co., 63 Okl. 117, 163 P 
276. 


Wash.—Glaspey v. Wool Growers 
Serv. Corp., 151 Wash. 683, 277 P 70. 

Wis.—Liebermann y. Lippert, 109 
Wis. 1; 85 NW 126. J 

{a] Buyer as causing part of 
damages.—Glaspey v. Wool Growers 
Serv. Corp., 151 Wash. 683, 277 P 70. 

[b] .Expenses incurred reducing 
damage.—Glaspey v. Wool Growers 
Serv. Corp., 151 Wash. 683, 277-P 70. 
Expenses incurred reducing damage 
in general see Damages § 132 


[ec] Doss of profits.—Lorraine 
Mfg. Co. v. Allen Mfg. Co., 77 Colo. 
156, 234 P 1055; Bishop-Babcock- 


Becker Co, v. Estes Drug Co., 63 Okl. 
TL TSANG 3" PI276, 


94. Bronson v. Fenton Hardware 
Cé. of Fenton, 194 Iowa 1342, 190 NW 
964; Master Sales Co. v. Sytsma, 114 
Kan. 20, 2176R) 291% MeChintock sv. 
Matlack, 52 Pa. Super. 266. See Dra- 
vo Doyle Co. v. Sulzberger, etc., Co., 
197 Ill. A. 547; Overall v. Chicago 
Motor Car Co., 183 Ill. A. 276; Jame- 
son v. Consolidated Oil Co., (Tex. Civ. 
A.) 284 SW 309 (where there is an 
admission of use and no evidence of 
damage except statement that «: be- 
cause of inferior quality other goods 
had to be bought, the court should 


direct a verdict for the contract 
price). 

95. Alabama ‘Broom, ete, Co, Vv. 
Nashville Broom, etc., Co., 208 Ala. 


222, 94 S 83; Wayne Tank, etc., Co. 
v. Evans, (Mo. A.) 15 SW (2d) 895. 


96. See infra this section text and 
notes 97-99. 

97. See Nashua River Paper Co. v. 
Lindsay, 249 Mass. 365, 144 NE 224 
(judge sitting without jury, issue of 
fact rather than of law). 


98. Ga.—Bewley-Darst Coal Co. v. 
Ennis; 41 (Ga. AL 9132, 1152) .Sin) 25 
Bennett v, Brown, 28 Ga. A. 256, 110 
SE 745. 


Ill.—McCaskey Register Co. v. Lit- 
tle, 253 Ill. A. 431, 436 [quot Good- 
latte v. Acme Sales Corp., 229 Ill. A. 
610, +614]. ; 

Iowa.—J. L. Owens Co. v. Leland 
Farmers’ El. Co., 192 Iowa 771, 185 
NW 590. f 


Kan.—Johnston vy. Lanter, 87 Kan. 
Da, eer Poa on 

Mich.—Mutual Electric, ete., Co. v. 
Turner Engineering Co., 230 Mich. 
63, 202 NW 964; Cook v. Darling, 160 
Mich. 475, 125 NW 411. 

N. Y.—Tausend v. Judson, 206 App. 
Div. 454, 201 NYS 480; Gleason v. Le- 
bolt, 126 Mise. 216, 212 NYS 227 [aff 
215 Apps. Dive 679, . 212, sN¥S. 229m 


Hesse v. Gude Bros.-Kieffer Co., 170 
NYS 211; Maggioros v. Edson, 164 
NiIVSP sities 


R. I.—Swinehart Tire, ete., Co. v. 
Broadway Tire Exch., 44 R. I 
116 A 755. 

See Nashua River Paper Co. v. 
Lindsay, 249 Mass. 365, 144 NE 224 
(judge sitting without jury, issue of 
fact rather than of law). 

99. Murray Co. v. Ashley, 280 Fed. 
504; McCormick Harvesting Mach. 


For later cases, developments and changes in the law see Annotations, same titie and section number, 


253, . 


~ 
t 


§ 850] 


whether proper notice was waiyed by the seller.t 
Whenever the question of proper notice depends on 
the effect of cireumstaneces capable of diverse inter- 
pretation, it is a question of faet,? but where it de- 
pends on the construction of a written instrument,* 
or where the circumstances lead to only one reason- 
able conclusion,‘ it is a question of law. Whether or 
not the buyer was reasonably diligent in discovering 
the breach of warranty is ordinarily, a question of 
It is a question of fact whether or not a test 
is necessary,° or generally, if stipulated for, whether 
or not the test was fair,’ or in accordance with the 
contract,* or made within a reasonable time,® or 
waived!® by payment,!! or, if made, whether or not 


faet.® 


so much of the purchase was used 


acceptance, not a test,1? or whether or not claim that 
the test was unsatisfactory was waived.1? But where 


Co. v. Brower, 88 Iowa 607, 55 NW 
537; Cavanaugh v. D. W. Rantet Co., 
229 Mass. 366, 118 NE 650. 


1. ‘U. S.—Murray Co. v. 
280 Fed. 504. 

Ga.—Smith v. Stevens, 29 Ga. A. 
445, 116 SE 36. 


Ashley, 


Mo.—Emerson-Brantingham Impl. 
Co. v. McSpadden, (A.) 285 SW 801. 
Okl1.—Advance-Rumely Thresher 


Conv. Yancey, 100 Oklt 1975229 PR 149, 


Wash.—Buchanan v. lLaber, 39 
Wash. 410, 81 P 911. 
2. Marmet Coal Co. v. People’s 


Coal Co., 226 Fed. 646, 141 CCA 402; 
Truslow vy. Diamond Bottling Corp., 
112 Conn. 181, 151 A 492, 71 ALR 1142. 


3. Truslow v. Diamond Bottling 
Corp., supra. 


4 Marmet Coal Co: v. People’s 
Coal Co., 226 Fed. 646, 141 CCA 402; 
Truslow v. Diamond Bottling Corp., 
112 Conn. 181, 151 A 492, 71 ALR 1142; 
McCaskey Register Co. v. Little, 253 
Ill, A. 431; Lincoln vy. Croll, 248 
Mass. 232, 142 NE 820. See Matthes 
v. Benn, 107 Misc. 633, 176 NYS 770 
(‘it may well be that, in the ordi- 
nary course of trade, failure to per- 
sonally examine goods for a period 
of 60 days after delivery might, as 
matter of law, be held to forfeit the 
purchaser’s right to recover for 
breach of warranty”); Maggioros v. 
Edson, 164 NYS 377 (whether notice 
of breach of warranty was given 
within a reasonable time may, ac- 
cording to the circumstances, be a 
question of law). See also cases in- 
fra this note. 


“The facts found are agreed to be 
all the material facts. They are un- 
disputed, concise, clear and certain 
in respect to their signification. The 
decision of the ultimate fact of rea- 
sonable notice or otherwise... of 
the alleged breach of warranty did 
not require or involve the finding of 
any inferential fact. It follows that 
the question of reasonable notice was 
properly considered by the court as 
one of law.” MLincoln v. Croll, 248 
Mass. 232, 142 NE 820, 821. 


“But where all reasonable minds 
would reach the conclusion. that 
-.+ an unreasonable length of time 
[intervened] before any complaint 
was made, it... becomes a ques- 
tion of law for the court.””’ McCaskey 
Register Co. v. Little, 253 Ill. A. 431, 
436 [quot Goodlatte v. Acme Sales 
Corp, 229,40: A. 610, 614]. 


[a] Evidence insufficient to take 
case to jury:. Federal Sugar Refin- 
ing Co. v. Midland Grocery Co., 23 
F. (2d) 167; Williams v. Dearborn 
Truck Co.; 218 Ky. ‘271, 291 SW 388; 
Federal Oil Co. v. People’s Oil Co., 
179 Minn. 467, 229 NW 575; Brunella 
v. Bracchi, 181 Misc. 301, 226 NYS 
738; Liggett Bros. Coal Co. v. Payne, 
18 Oh, A. 478. 
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to decide.!® 


as to constitute 


5. See cases infra this note. 


[a] Upon evidence question for 
jury: Burge v. Albany Nurseries, 
176 Cal. 318, 168 P 343; Mound City 
Roofing Tile Co. v. Walker, 33 Ga. A. 
207, 125 SE 863; Johnston v. Lanter, 
Siiokan 32h 123 VP ho Schnitzer tye 
Lang, 239 N. Y. 1, 145 NE 65; Mat- 
thes v. Benn, 107 Misc. 633, 176 NYS 
770; Hesse v. Gude Bros.-Kieffer Co., 
170 NYS 211; Simmons Cohn & Co. v. 
Weil, (Tex. Civ. A.) 244 SW 562. 


[b] Upon evidence question for 
court: Albus v. Toomey, 2738 Pa. 303, 
116 A 917. 


[ce] Inspection.—(1) While it is 
possible that a defect warranted 
against may be so patent as to de- 
mand the conclusion that it would 
be disclosed from an inspection made 
by the purchaser, yet, where the de- 
fective ~condition may not be readily 
ascertained from an inspection, even 
though such defect may possibly be 
discovered at the time, the inference 
is not demanded, as a matter of law, 
that the purchaser at the time of in- 
spection acquired actual knowledge 
of the existence of the defect. Ben- 
nett v. Brown, 28 Ga. A. 256, 110 SE 
745. See also Flynn v. Bedell Co., 
242- Mass. 450, 136 NE 252, 27 ALR 
1504 (according to the evidence of 
the case, it could not be ruled as a 
matter of law that an examination 
made by the buyer at the time of 
purchase ought to have revealed the 
defect in the article purchased); 
South Brooklyn Paper, ete., Rag Co. 
v. F. G. Marquard, Inc., 180 NYS 28 
(buyer’s claim for breach of implied 
warranty not barred, as a matter of 
law, by such inspection as buyer’s 
employee made). (2) Whether de- 
fects in goods sold with warranty by 
contract requiring inspection are pat- 
ent or latent is generally a question 
for the jury. Bray v. Southern Iron, 


ete,, Co., 28 Ga. A. 813, 113 SE 155. 
(3) Tach, the time and the oppor- 
tunity, to which a buyer is entitled 


for the purpose of inspection is meas- 
ured by what is reasonable in the 
circumstances of the particular case; 
and where it depends on a combina- 
tion of facts and circumstances, it is 
a question of fact, or a mixed ques- 
tion of law and fact, to be deter- 
mined by the jury. Unadilla Silo Co. 
v. Hull, 90 Vt. 134, 96 A. 535. 


6. Scriven v. Hecht, 287 Fed. 853. 

7, WHaney-Campbell Co. v. Preston 
Creamery Assoc., 119 Iowa 188, 93 
NW 297. 

8. Walshe Mfg. Co. v. W. T. Smith 
Lumber GCo., 196) Ala. 371, 72 S 73. 


S. Keystone Mfg. Co. v. Forsythe, 
123 Mich. 626, 82 NW 521; Kelsey v. 
J. W. Ringrose Net Co., 152 Wis. 499, 
140 NW 66. 

10. See infra text and note 13. 


11. Gulfport Cotton Oil Fertilizer, 
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the time taken by the buyer to make a test is unrea- 
sonably long the court should so decide.'# 
by statute, to charge the seller for breach of war- 
ranty of title he must have an opportunity to defend 
the title in the suit against the buyer,1® whether or 
not the seller had such opportunity is for the jury 
Whether or not a reasonable time, if 
stipulated. for in the contract of sale, was allowed 
the seller to remedy defects is ordinarily for the 
jury,!* or, if the contract requires the buyer’s as- 
sistance to remedy the defects, whether or not such 
assistance was given.1® 
rescission was within a reasonable time is ordinarily 
for the jury;*® but when the facts are undisputed 
it is for the court.?° 
compliance with the condition of the contract of sale 
as to the return of purchase, there is no question for 


Where, 


Whether or not the buyer’s 


Likewise, if there has been no 


etc., Co. v. Underfeed Stoker Co., 135 
Ga. 198, 69 SE 160. 

12; «. Bron. Trades. Product. .©o-5 we 
Murray Tool, etc., Co., 104 Okl. 103, 
2308 P1038. 

13. Fairbanks We Snook-Veith 
Lumber Co., 26 Oh. Cir. (Ct. N. S5449- 


14. Kelsey v. J. W. Ringrose Net 
Co., 152 Wis. 499, 140 NW 66. 


15. See statutory provisions. 
16. Old Pueblo Motors, Ine. v. 
Abarca, (Ariz.) 288 P 666 (constru- 


ing Rev. Code [1928] §§ 2817, 2889). 


17. Haney-Campbell Co. v. Prest- 
on Creamery Assoc., 119 Iowa 188, 93 
NW 297; Robinson v. Berkey, 111 
Iowa 550, 82 NW 972. 


18. Zimmerman v. Robinson, 118 
Iowa 117, 91 NW 918. 


19. Iowa.—Fylton Bank v. Math- 
ers, 161 Iowa 634, 143 NW 400; Web- 
ster City First Nat. Bank v. Dutcher, 
128 Iowa 4138, 104 NW 497, 1 LRANS 
142; Warder, etc., Co. v. Horne, 110 
Iowa 285, 81 NW 591. ’ 


Ky.—International Harvester Co. v. 
Brown, 182 Ky. 435, 206 SW 622; Dick 
v. James Clark, Jr., Electric Co., 161 
Ky. 622, 171 SW _ 198; South Bend 
Pulley Co. v. W. HE. Caldwell Co., 54 
SW 12, 21 KyL 1084. 


Mass.—American Steam Gauge, 
etc., Mfg: Co. v. Mechanics’ Iron Fdy. 
Co., 214 Mass. 299, 101 NE 376. 


Mich.—Powers v. Briggs, 139 Mich. 
664, 103 NW 194. 


Mo.—Bailey v. Emerson, 87 Mo. A. 
220; Berry v. Walter A. Wood Mow- 
Ing, etc. vMachs ‘Co. je '62) oMiowsAumeadse 
Skeen v. Springfield Engine, etc., Co., 
34 Mo. A. 485. 


See also cases infra this note. 


[a] “Reasonable time is not an in- 
flexible term. It depends commonly 
upon the circumstances of each case.- 
When the facts are undisputed, it is 
a question of law. But when the sali- 
ent facts are in controversy and de- 
pend in part upon inferences to ‘be 
drawn by sound judgment, then it is 
a fact to be determined by the prac- 
tical sense of a jury.” American 
Steam Gauge, etc., Mfg. Co. v. Me- 
chanics’ Iron Fdy. Co., 214 Mass. 299, 
301, 101 NE 376 (per Rugg, C. J.). 


{b] Evidence held sufficient for 
jury: Thornton v. International Har- 


vester Co., 192 Iowa 1121, 185 NW 
989 Kurth v., Morgan, (Mo, Ad i2i77% 
Sw 50; Adams v. Hughes, (Mo. A.) 


235 SW 168; Union Paint, ete., Co. 
v. Dean, 48 R. I. 288, 137 A 469. 


20. International Harvester Co. vy. 
Brown, 182 Ky. 435, 206 SW 622; 
Dick v. James Clark, Jr., Electric Co., 
161 Ky. 622, 171 SW 198; American 
Steam Gauge, etc., Mfg. Co. v. Me- 
chanics’ Iron Fdy. Co., 214 Mass. 299, 
101 NE 376. 
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. 862 [55 C.J.] SALES : 
the jury.21_ Whether or not return of purchase was ) jury to decide whether or not the buyer waived his 
by way of rescission may be, under the evidence, for | rights by the appropriation of purchase to another 
the jury.22. Generally it is for the jury to decide | use,*> by the collection of the contract price from the 
whether or not the return of purchase was waived by | buyer’s vendee and the giving of trade acceptances,*°® 
the seller.?? Ordinarily, whether or not there has | by payment®* of his notes to a purchaser for value 
been a waiver of the breach of warranty is a ques- | without notice,?® or by payment with knowledge of 
tion of fact.24 So generally, it is a question of fact | defect®® and retention of goods,*® or by securing 
whether or not the buyer waived his rights by accept- | an extension of time in which to pay,*! or by giving 
ance of title?® with notice to the seller of defect,?® a renewal note after knowledge of defect,*? or by 
or by acceptance of purchase27? with knowledge of | giving a mortgage.** But where the facts relating 
defect,?® or with notice to the seller of defect,?® or | to the question of waiver are admitted, the question 
whether or not the buyer knew of defect on accept- | of whether there was a waiver no longer remains a 
ance.2° Likewise, it is a question of fact whether | question of fact to be passed on by the jury, but 
or not the buyer waived his rights by retention of | becomes a question of law,** as where the waiver 
purchase for an unreasonable time,?! or whether the | is set out in a written instrument.*® 
buyer’s continued use or possession was because of [§ 851] (3) Instructions. The rules that govern 
the seller’s representations®? or attempts to remedy | instructions in civil actions. generally*® apply to 
defects,?® and whether or not such representations | actions involving warranties*’—as, for example, in- 
justified the continued use;** so it may be for the 

21. See cases infra this note. warranty may be inférred from ex- [b] Instructions proper: Little- 


i 3 : amination without objection, if there | Cleckler Constr. Co. v. L. Sonneborns 
Earp muadence trenton’ | te fore is evidence tending to rebut such in-| Sons, 17 Ala. A. 216, 84 S 548 (in a suit 


pera e faa ean Sern oe ference, the question “es for the jury).|for the price of goods sold, where 
liams v. Dearborn .Truck Co., 218 Ky. 29. Cavanaugh v. D. W. Ranlet | the Se er eae ois was. that they 
$71, 291 SW 388; Amato v. Worrell-|Co., 229 Mass. 366, 118 NE 650. were sold after the buyers oppor- 
Nash Motor Co., (Mo. A.) 7 SW (2d) 30. Tamki % NeleeHe Dowling tunity to test while the buyer claimed 
423 J CHEN] . eo) an express warranty,,it was not er- 
. _ | Coal Co., 82 N. H. 96, 130 A 26. ror ‘touchares the tii Boe 
22. Studebaker Bros. Co. v. Ander-| 31, See J. L. Latture Equipment|the seller if they found that there 
son, 50 Utah 319, 167 P 663. Co. v. Gruendler Patent Crusher, etc.,] was mo express warranty); O. L. 
23. See cases infra this note. se RS P 1067 (construing Or. Greg ery vince ae oe le NS 
i 5 0 reasonable time within] Fruit Canning Co., rk. j 
Pa sea sae “uciteneyir unten noate stattites relabing to tne Bugers aps iSW Sep iianle hi Mleyor ai 0a 
Nat. Bank v. Grigsby, 170 Iowa 675, | Rroval or acceptance is a question of | 289 SW 490; Hmpson Packing Co. 


a {| fact). Mullerleile v. Brandt, 64]v. Hopkins, 66 Colo. 421, 182 P 876; 
—— aa Oe eee ee N ee Wash. 280, 116 P 868 (where whether | Thompson v. Cordele Motor Car Co., 


f or not, on the evidence, possession of | 26 Ga. A. 139, 105 SE 620; Fraternal 

Nae _Cwnether et Le a. Re purchase precluding reliance on war- Constr. Co. v. Jackson Foundry, etc., , 

warranty was inten@ed or not was a|?anty was for the jury). Co., 89 SW 265, 28 Kyl 383; Palmer ; 
question for the jury, rendering it er- 32. Sachter v. Gulf Refining Co., v, Mt, SL AS Bank, ES Pie 
ror to direct a verdict). Atdvance-| 203 NYS 769; Svoboda v. Barta, 169] the’ price iF é Pas ios te ate ina nee 
Rumely Thresher Co. v. Yancy, 100] Wis. 338, 172 NW 719. eonae: a pees re el eats we? 
Okl. 197, 229 P 149... 33. Fulton Bank v. Mathers, 161|the cow was a breeder, an instruc- 
24. U. S—English v. Spokane} Iowa 634, 143 NW 400. tion, that the jury must find for de- 
Commission Co., 48 Fed. 196. 34. Schaffner v. National Supply |fendant if the cow was represented 
Iowa.—Mallory Commission Co. v.|Co., 80 W. Va. 111, 92 SE 580. “3 Bed to be a Sheer is 
Emoods 20 Towa 1662) 9b) NiWeliGnly eo. Bewley-Darst Coal Gomy. Hin= oo ws cla be aan) he Cuaie Otte 

Robinson v. Berkey, 111 Iowa 550, 82| nis, 41 Ga. A. 132, 152 SH 257. Teton ete NE Co 
NW 972. 36. Wichita School Supply Co. v.| duction Co., 133 Mich. 427, 95 NW 
Mass.—Brummett v. Nemo Heater! Mutschler Bros, Co., (Tex. Civ. A.) 14/562 (in an action by the seller for 
©o., 177, Mass. 480; 59 NE 58.  See| Sw (2d) 922. the price of dust collectors for ore 
Nashua ee Paper Co, v. ran Sas 37. J. L. Latture Equipment Co. | Pulverizers warranted both to convey 
Be heat jury, the Gahan of ea poe a beams peg of Shap Pallet ciaetee et 
‘ , r he machine faile o do both, there 
Bae Ou ot eect) 38. Swartz v. Edwards Motor Car| Was a breach of the warranty, was 
Mo.—Fairbanks vy. Baskett, 98 Mo.) Co., 49 R. I. 18, 139 A 466. not objectionable as requiring a fail- 
ANDO (Ley LETS. ure both to convey and separate, to 
nese } , (Civ. ran Pre aee aa Warfield, 12 Ga. COnSUED SO ie breach) \. J3ch S00 ae 

A.) 24 SW 803. : vy Co. v. Holmes, 12 ich. 370, 

: A 40. Herbrand Co. v. Lackawanna] 895; Johnson v. Foley Milling, etc., 
See also cases infra this note. Steel Co., 280 Fed. 11. Co., 147 Minn. 34, 179 NW 488; Coca- 


[a] Evidence held sufficient to}. 4), wWerbrand Co. Cola Bottling Works y. Lyons, 145 


v. Lackawanna 


take case to jury: Smith v. Vaughn,] gjee] © ; oa : 1 | Miss. 876, 111). Si) 80534) Adams) ive 
37 Ga. A, 558, 140 SE 892; Fulton| fer so Ok 265 196 P aoea ~ Mil tughes, (Mo. A.) 235 SW 168: 
Bank v. Mathers, 161 Iowa 6384, 1438 Hudgings v. Burge, (Mo. A.) 194 Sw 
NW 400. p22 Cooper v. Ragsdale, 96 Kan.|886 (in an action for breach of war- 

[b] Evidence held insufficierst to | @72, 153 P 516. ranty, an instruction, covering the 
take case to jury: Walker vy. Tay- 43. Harrison v. Scott, 135 App.| Whole case, but giving the wrong 
lor, 19 Pa. Super. 39. | Div, 546, 120 NYS 377 [aff 203 N,|@ate of purchase, was not erroneous 

Y Y. 369, 96 NE 755). where the particular date was of no 


25. Gascoigne v. Cary Brick Co., 23 
217 Mass. 302, 104 NE 734, AnnCas 44. Smith v. Minneapolis Thresh- LER Me Ob ON Sw van pack de 


19070? 336: ing Mach. Co., 89 Okl. 156, 214 P|the warranty set up was double, that 
26. Trimount Lumber Co. v. Mur- 178, 180. ; the animal was sound and a good 
dough, 229 Mass. 254, 118 NE 280. 45. Smith v. Minneapolis Thresh-]} breeder, and the seller secured an 
27. Fox v. Boldt, 172 Wis. 333, 178 ing Mach. Co., supra. instruction predicated on. only \ one 
NW 467 [mod reh 179 NW 1]. See 46. Soe Trial [38 Cyc 1594]. half of such warranty, an instruction 


given for the buyer, that correctly 
fol ches Gatrureona ahoulA covered the entire warrenty wee ae 
. é 4 a e instruc : uld con-| erroneous as conflicting with the sell- 
ee he Walp ueas ra veue MEANS rg form to the issues raised. Skipper]|er’s instruction; where the buyer 
: v. Johnson, 21 Ga, 310; Mathers v.| testified that the seller represented 

28. Southern Coal Co. v. Rice, 122| Morris, 95 Ill. A. 541; Barton v. Chi-|the jack as a great breeder, : it was 
S. C. 484, 115 SE 815. See Ex p. A. Z.| cago Fire Proof Covering Co., 113]not error to use the term “great 
Bailey Grocery Co., 201 Ala. 79, 77 S| Mo. A. 462, 87 SW 599; Monumental breeder” in an instruction on the war- 
373 [certiorari den 15 Ala. A. 647, 74] Bronze Co. v. Doty, 92 Mo. A. 5;]/ranty, although the warranty as 
S 749] (although acceptance of goods| Klipstein v. Raschein, 117 Wis. 248. pleaded in the answer was that the 
purchased and waiver of implied’ 94 NW 68. jack was a “good breeder and a sure 


York Mfg. Co. v. Chelten Ice Mfg. Co., 47. See cases infra this section. 
278 Pa. 351, 128 A 327 (whether or 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 


se 
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structions with reference to the parties,*® burden of 
proof,*® express warranties,°® implied warranties,°! 


foal-getter;’” an instruction to find 
for the buyer if the seller warranted 
the animal to be sound and a good 
breeder, and he was not such, was 
not erroneous for failure to fix any 
time at or within which the war- 
ranty must be found to_be opera- 
tive); Hart-Parr Co. v. Duncan, 75 
Ok. -59,,, 1812 Pl 288) “4 -ALR, 1434: 
Livingston v. Reid-Hart-Parr Co., 
117 S: C.. 391,-109 .SEH 106;—Hein v. 
Mildebrandt, 134 Wis. 582, 115 NW 
121 Sherwood v. Hulett, 134 Wis. 
561, 114 NW i111. See John Hem- 
ee Auto. Co. v. Derby, 207 Ill. A. 


{c] Instructions improper: Brown 
v. Jones, 24 Ala. 463 (in assumpsit for 
breach of warranty of the soundness 
of a horse, which became blind with- 
in a month after the sale, a charge 
based on the condition of his eyes at 
the time of sale is abstract, when the 
only evidence before the jury relates 
to their condition a month previous 
to that time); General Motors Ac- 
ceptance Corp. v. Whatley, 182 Ark. 
378, 32- SW (2d) 526 (in an action 
involving breach of warranty of defi- 
nitely known article of commerce, in- 
struction respecting not definitely 
known article af commerce); J. B. 
Colt Co. v. Armstead, 36 Ga. A. 64, 
135 SE 317 (instruction implying that 
warranty that thing sold was of 
“sood@” material requires furnishing 
of the “best’’ is erroneous, although 
perhaps not materially so); Small v. 
Robertson, 30 Ga. A. 723, 119 SE 435 
(illustration improper); Omaha Bev- 
erage Co. v. Temp Brew Co., 185 Iowa 
1189, 171 NW- 704; Bedford v. Ma- 
gibben, 13 SW 1082, 12 KyL 193; Wal- 


ter N. Kelley Co. v. Andrews, 225 
Mich. 403, 196 NW 407; Callaway v. 
Collier, (Mo. A.) 246 SW 966; Perry 


v. Van Matre, 176 Mo, A. 100, 161 SW 
643 (where the warranty set up in 
the answer was double an instruction 
which, although purporting to cover 
the case, covered only one half of such 


warranty, was erroneous); Alvin 
Fruit, etc., Assoc. v. Hartman, 146 
Mor ALP 15 5, 1123) Siw 9575) Clark’. v. 


People’s Collateral Loan Co., 46 Mo. 
A. 248; Tamkin v. Nelson-Dowling 
Coal Co., 82 N. H. 96, 130 A 26; Shaw 
v. Jordan, 135-App. Div. 133, 119 NYS 
997; Hellman v. Kirschner, 191 NYS 
202; Parrish v. Kotthoff, 128 Or. 529, 
274 P 1108; Ames Portable Silo, etc., 
Co, v., -Gill,’-CPex;.Civ. “A,) 190i SW 
1130; M. D. Wells Co. v. Rayworth, 
153 Wis. 453, 141 NW 286 Ginstruc- 
tion that it was undisputed that goods 
were purchased at a discount was im- 
proper, where purchaser, although ad- 
mitting discount from asking price, 
offered evidence, which was rejected, 
that he paid the market value of first- 
class goods); Waupaca Electric Light, 
ete., Co. v. Milwaukee Electric R., 
etc., Co., 112 Wis. 469, 88 NW 308 
(in an action to recover damages for 
breach of express warranty of quality 
and fitness on the sale of a second- 
hand electric dynamo, it was error for 
the court to define a secondhand ma- 
chine, and tell the jury that such a 
machine was not as good as a new 


one). See Le neeler a v. Cruse, 206 
Ill. A. 346. 
[d] Requested insieactions prop- 


erly refused: Little-Cleckler Const. 
Co. v. L. Sonneborns Sons, 17 Ala. A. 


216, 84 S 548; Palmer v. Cowie, 27 Oh. 
Cir. Ct. 617. 
[e] Requested instructions im- 


yroperly refused: Adams v. Snyder, 8 
Kan Av245, oo4be 498; (Comstock, vy. 
Taggart, 156 Mich. 47, 120 NW 29; 
Oak Lawn Sugar Co. v. Sparks Bros. 
Mule Co., 159 Mo. A. 496, 141 SW 698; 
Mullerleile v. Brandt, 64 Wash. 280, 
116 P 868 (in an action for breach of 
warranty of the gentleness of a horse 
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which injured one of the buyers, it 
was error to refuse to instruct that, 
if the buyer was guilty of contributo- 
ry negligence in driving carelessly, 
there could be no recovery). 

{f] Separate submission of issues, 
—In an action to recover damages for 
breach of warranty, where questions 
as to the warranty and damages were 
submitted to the jury in one issue, it 
is better to have two, one relating to 
the warranty and the other to the 
damages. Lexington Grocery Co. v. 
Vernay, 167 N. C. 427, 83 SE 567. 


48. See cases infra this note. 


[a] Instructions proper: Sudduth 
v. Holloway, 212 Ala. 24, 101 S 733 
(charge that plaintiff, the legal own- 
er of the claim, was proper party be- 
cause he alone could discharge de- 
fendant from liability on implied war- 
ranty was without* error, although 
“alone” could have been omitted). 

{b] Instructions improper: Fitz- 
patrick v. Manheimer, 157 Mich. 307, 
122 NW 83 (erroneous for failing to 
submit whether or not plaintiff dealt 
with a third person and not with de- 
fendant as principal). 

49. [a] Instructions proper: Wil- 
liams v. Perrotta, 95 Conn. 529, 111 A 
843 (in seller’s action to recover for 
carload of grapes accepted by buyer, 
where the court charged that the bur- 
den of proof was on plaintiff to estab- 
lish that the grapes were as warrant- 
ed, it was not error to charge the jury 
that the burden of proof was on de- 
fendant to establish his counterclaim 
on the ground that the grapes were 
not the kind and quality contracted 
for); Steinberg v. Schwartz, 219 I]l. 
A. 138; Pendergrass v. Fairchild, 106 
Or. 537, 212 P 963 (burden of proof 
on seller to establish that buyer fail- 
ed to exercise reasonable care in han- 
dling purchase); Ferguson v. John- 
son, (Tex. Civ. A.) 205 SW 512. 


[b] Instructions improper: Shan- 
non v. Abell, 169 Mo. A. 598, 155 SW 
62 (where plaintiff alleged breaches 
of two different warranties in the sale 
of a stallion, an instruction placing 
on plaintiff the burden of proving a 
breach of both warranties by the use 
of “and’’); Meagley v. Hoyt, 125 N. Y. 
771 mem, 26 NE 719, 3 Silv. A. 424. 


50. See cases infra this note. 


[a] Instructions proper: Barnes v. 
Love, 141 Iowa 263, 119 NW 6138; Met- 
ropolitan Lumber Co. v. Ivers- Lee Ga. 
6 N. J. Mise. 304, 140 A 895; Baltazzi 
v. McCormick, 153 S.C 371, 150 SE 
900; Livingston v. Reid-Hart-Parr 
Copies: Ch so LOos SE AG: 


{b] Instructions improper: Cor- 
nish v. Friedman, 94 Ark. 282, 126 SW 
1079; Dunham vy. Jones, 184 Ind. 46, 
110 NE 2038. 


51. See cases infra this note. 


{a] Instructions proper: J. D. Best 
Mercantile Co. v. Brewer, 50 Colo. 455, 
115 PP 726; BHdwards- Mfg... Cor w 
Stoops, 54 Ind. A. 361, 102 NE 980; 
Parker v. Shaghalian, 244 Mass. 19, 
138 NE 236; Ireland v. Louis K. 
Liggett Co., 243 Mass. 243, 137 NE 
3791; Lake Superior Loader Co. v. Hut- 
tig Lead, etc., Co., 305 Mo. 130, 264 
SW 396. See also cases infra this 
section. 

{[b] Instructions improper: Iowa 
City State Bank v. Biggadike, 131 Ark. 
514, 199 SW 539; Philbrick v. Ken- 
dall, 111 Me. 198, 88 A 540; White 
Auto.. Co. v. Dorsey, 119 Md. 251, 86 
A 617; McGowan y. Egger, 205 Mo. 
A. 661, 226 SW 964; Seefus v. De 
Vaughn, 108 Nebr. 628, 188 NW 235. 
See Ross Attley Lumber Co. v. Co- 
lumbia Hardwood Lumber Co., 200 Ill. 
Aa 65% 


[c] Instructions properly refused: 
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scope of warranty,®? breach of warranty,®? notice 
of defects and return of property,°* and the nature, 


Baer Grocer Co. v. Barber Milling 
Co., 223 Fed. 969, 139 CCA 449; Sud- 
duth v. Holloway, 212 Ala. 24, 101 S 
33; Snelling v. Dine, (Mass.) 170 NE 
403; Wisdom v. Morris Hardware Co., 
151 Wash. 86, 274 P 1050. 


52. See also cases infra this note. 


[a] Instructions proper: Hawkins 
v. Haynes, 40 Ga. A. 532, 150 SE 442 
(charge that seller, warranting that 
mules were.sound, could recover if 
mules contracted disease after, but 
not before, sale); Edwards Mfe. Cox 
v. Stoops, 54 Ind. A. 361, 102 NE 980' 
(an instruction that warranty would 
be deemed to have reference to the 
pitch and angle of the roof for which 
purchased, if the seller’s agent had 
notice thereof); Godfrey Conveyor 
Co. v. Port Huron Storage, ete., Co., 
224 Mich. 337, 194 NW 989; Acme 
Harvesting Mach. Cong: Gasperson, 
168 Mo. A. 558, 153 SW 1069; Swartz 
v. Edwards Motor Car Co., 49 R. I. 
18, 139 A 466; Friesenhahn v. Tips 
Engine Works, (Tex. Civ. A.) 283 SW . 
341 (instruction, in words of warran- 
ty, that oil engine would furnish suf- 
ficient power to operate gin, success- 
ful operation within reasonable lim- 
its implied). 


[b] Instructions improper: Craw- 
ford v. E. B. Weeks Seed Co., 110 Nebr. 
196, 198 NW 271. See Staver Carriage 
<o ee American, etc., Mfg. Co., 188 Ill. 


[c] Instructions properly refused: 
Williams v. Newkirk, 121 Ark. 439, 
181 SW 304 (narrowing warranty to 
condition at time of sale); The Lou- 
is Hckels, etc., Ice Mfg. Co. v. Cor- 
nell Economizer Co., 119 Md. 107, 86 
A 38 (in an action for the price ofa 
mechanical device warranted in a 
written contract to do certain things, 
a requested instruction that the ver- 
dict should be for bayer if the de- 
vice “was not a practical appliance” 
too broad). 


53. See cases infra this note. 


[a] Instructions proper: Security 
Finance Co. v. Kelly’s Tire Shop, 216 
Ala. 642, 114 S 298; Missouri Moline 
Plow Co. v. Render, LO9> Keys etse 25 
SW 977; Peerless Motor Co. v. Linn, 
165 Mich. 445, 131 NW 131; Davis v. 
Otto, (Mo. A.) 206 SW 409; Linds- 
borg Milling, ete., Co. v. "‘Danzero, 
(Mo. A.) 193 SW 606; Knoeper v. Ah- 

man, 99 Mo, A. 30, 12 SW 483; New- 
bern’ v. Baker, 147 Va. 996, 133 SE 
500; Monroe v. Cowne, 133 Va. 181, 
112 SE. 848; Ney v. Wrenn, 117 Va. 
85, 84 SE 1. See Wells v. Graham, 201 
Til, A. 305: 


[b] Instructions improper: 
ley ‘vi. Froyt, 125° IN, Ys) Wide meme eG 
INE OL OS ou ollva A aes Keenan v. 
Cherry, 47 R. 1. 125, 131 A 309 (charge 
leaving jury to determine whether 
statements mistakenly called “express 
warranties” were broken did not pre- 
sent issue whether there was a breach 
of implied warranty of merchanta- 
bility). 

{c] Instructions properly refused: 
National Chemical Co. v. National 
Aniline, ete., Co., 3 Ala. A. 469, 57 S 
114; American Glue Co. Vv. Rayburn, 
150 Mich. 616, 114 NW 395; Metropol- 
TAMIS IG. bt. Co. v. Broderick Rope Co.; . 
(Mo, A.) 182 SW 765; Friesenhahn v. 
Tips Engine Works, (Tex. Civ. A.) 283 
SW 341; Frigid Fluid Co. v. Sid West- 
heimer Co., (Tex. Civ. A.) 189 SW 
334; .Phillip-Carey Co. v. Manes, 
(Tex. Civ. A.) 177 SW 158. 


54. See cases infra this note. 


[a] Instructions proper: Walshe . 
Mfg. Co. v. W. T. Smith Lumber Co., 
196 Ala. 371, 72 S 73; Ellyson v. Pe- 
den, 173 Iowa 217, 155 NW 249; Peo- 
ple’s Bldg., etc., Co. v. Rutz, 158 Mich. 
440, 123 NW 6; Baltazzi v. McCor- 


Meag- 
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extent, and computation of damages.°® Instructions 
should be specific,®® restricted to the breach of the 
particular warranty on which the action is based? 
and to the specific defects alleged.°* 
as to a warranty is proper, although the word itself 
is not used, if all the elements of the warranty are 
® Where an instruction 
was given, a further 
instruction requiring reliance has been held to be 
properly refused, since the instruction given neces- 
If the 
counts on an express warranty and also on an im- 
plied warranty, an instruction which ignores one 
If the declaration 
counts only on an express warranty, it is proper not 


to be found by the jury.® 
that a warranty must be shown 


sarily comprised reliance.°° 


class of warranty is improper.°? 


mick, 153 S. C. 371, 150 SE 900; Mon- 
roe v. Cowne, 133 Va. 181, 112 SE 848. 
[b] Instructions improper: Wil- 
liams v. Perrotta, 95 Conn. 529, 111 A 
843; Aripeka Sawmills v. Georgia 
Supply Co., 148 Ga. 210, 84 SE 455; 
_ Small v. Robertson, 28 Ga. A. 162, 110 


SE 504; American Fruit Product Co. 
v. Davenport Vinegar, ete., Works, 
172 Iowa 683, 154 NW 1081; Alig v. 


Lackey, 114 Miss. 392, 75 S 139; Crock- 
er Wholesale Grocer Co. v. Evans, 
(Mo. A.) 272 SW 1017; Reliance Steel, 
etc., Co. v. Diana, 180 NYS 453. 


[ec] Instructions properly refused: 
Crouch v. Morgan, 135 Mo. A. 611, 116 
SW 475; San Marcos Oil Mill v. Soy- 
ars, (Tex. Civ. A.) 265 SW 173; Adams 
v. Gary Lumber Co., 54 Tex. Civ. A. 
477, 117 SW 1017. 


55. See cases infra this note. 


[a] Instructions proper: Tway v. 
Seneca Motor Car Co., 284 Fed. 265; 
National Chemical Co. v. National 
Aniline, ete., Co., 3 Ala. A. 469, 57 
S 114; Hixson v. Cook, 130 Ark. 401, 
197 SW 698; Graham v. Brown Bros. 
Wo. (30 Tda.651, 1638) 9s Polandiw: 
Miller, 95 Ind. 387, 48 AmR 730 
(where a set-off to a certain amount 
was admitted, an instruction that if 
the jury find for plaintiff they should, 
after ascertaining his damages, de- 
duct therefrom the amount of the set- 
off, was not, as suggesting that plain- 
tiff's damages must exceed the 
amount of the set-off, erroneous); 
Small v. Schultz, 54 Ind. A. 6, 102 NE 
275; Norris v. O’Connor, 166 Iowa 
303, 147 NW 752; Missouri. Moline 
Plow Co. vy. Render, 199 Ky. 773, 251 
SW 977; Bean v. Taylor, 61 SW 31, 
22 KyL 1665 (the court properly in- 
structed the jury that if they found, 
from the evidence, that defendants 
were entitled to damages on their 
counter-claim in any sum less than 
the aggregate amount of the notes 
sued on, it Should be credited thereon, 
and that, if such damage equaled the 
amount of the notes, they should find 
for defendants, and, if greater than 
the sum of the notes, they should 
find for defendants the excess); La- 
lime v. Hobbs, 255 Mass. 189, 151 NE 
59; Comstock vy. Taggart, 156 Mich. 
AT 20) NW 293. Hudgines v, Buree; 
(Mo. A.) 194 SW 886; Depew v. Peck 
Hardware Co., 197 N. Y. 528, 90 NE 
1158; Nationa] Tire, etc., Co. v. Hoov- 
er, 28" S.9Cr 344, 122 °SE! 858 (per 
Watts and Fraser, JJ.). 


{b] Instructions improper: Wil- 
liams v. Newkirk, 121 Ark. 439, 181 
Sw 304 (but unprejudicial); Graham 
vy. Brown Bros. Co., 30 Ida. 651, 168 P 
9; Foster v. Smith, 184 Ill. A. 255; 
Rossbach v. Tincher Motor Car Co., 
178 Till. A. 559; Peet Stock Remedy 
Co. v. Bruene, (Iowa) 2380 NW 327; 
- Stanley v. Day, 185 Ky. 362, 215 SW 
175; Dunn Road Machinery Corte 
Charlevoix Abstract, ete., Co., 247 
Mich. 398, 225 NW 592: Federal Oil 
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Lanibyee 
leged, 


An instruction instruet on the 


and fraud.®® 
declaration 


Co, v. People’s Oil Co., 179 Minn. 467, 
229 NW 575; Frick-Reid Supply Co. 

. Aggers, 28 Ok. 425, 114 P 622 (im- 
prance but not objectionable); Rey- 
nolds\v. ‘Ramsey, “56 Pa. Super. 97; 
Holliday v. Bradley, (Tex. Civ. A.) 234 
SW 941. 


[ec] Instructions properly refused: 
Nashville Broom, etc., Co. v. Ala- 
bama Broom, ete., Co., 211 Ala. 192, 
100 S 182; Ex p. Means, 200 Ala. 378, 
76S 294 [rev 16 Ala. A. 42, 75 S 187]; 
Minneapolis First Nat. Bank v. Mal- 
vern, 171 Ark. 994,°287 SW 185. 


[a] Instructions improperly re- 
fused: Brian v. H. A. Born Packers’ 
Supply Co., 203 Ill. A. 262; Hanna- 
Breckinridge Co. v. Holley-Matthews 
Mfg. Co., 160 Mo. A, 437, 140 SW 923; 
Ames Portable Silo, ete., Co. v, Gill, 
(Tex. Civ. AS) 2190 3Siws 113.0; 


56. See Christiernson v. Hendrie, 
C&C. MILE PLC... CO,, 268 Sa Diol Oe wes 
NW 603 (instructions permitting re- 
covery for the breach of an implied 
warranty, the nature and terms of 
which were not defined by the court, 
were erroneous). 


[a] Instructions sufficiently spe- 
cific.—Hein v. Mildebrandt, 134 Wis. 
582, 115 NW 121 


[b] Bostenicdions! insufficiently 
specie et Marys Mach. Co. v. Cook, 
Lt Keyes UP2 218 8SIWi 738s (damages): 
Potter v. Shields, 174 Mich. 121, 140 
NW 500 (damages). 


57. Walter A. Wood Mowing, etc., 
Machi Conv. Mield.. 8 Tind) eAy i077, 735 
NE 516; Storrs v. Emerson, 72 Iowa 
390, 34 NW 176; Lander v. Sheehan, 
32 Mont. 25, 79 P 406. See also Dake 
Engine Mfg. Co. v. Hurley, 99 Mich. 
16, 57 NW 1044 (where the original 
warranty was modified and a warran- 
ty differing in terms agreed on, in- 
structions which submitted questions 
as to breach of the first warranty, and 
allowed damages for such breach, 
were erroneous). 


58. Whitlock Printing Press Mfg. 


Co. v. Williams, 23 Ga.' A. 761, 99 SE 
312; A. S. Cameron Steam Pump 
Works v. Lubbock Light, ete., Co., 
(Tex. Civ. A.) 167 SW 256. See also 


Mitchell v. Pinckney, 127 Iowa 696, 
104 NW 286 (where, in an action for 
breach of warranty on the sale of cat- 
tle, there was no claim that there was 
any breach, save that the animals 
had a certain disease, and no other 
breach submitted to the jury, an in- 
struction that if there was a warranty 
of any or all of the cattle, and it had 
been broken, plaintiff was entitled to 
damages, was not erroneous, on the 
theory that it did not limit the jury 
to the particular breach relied on); 
Johnson v. Wallower, 15 Minn. 472 
(if the warranty covers several de- 
fects it is proper to instruct the jury 
to find for the purchaser if any of 
such defects exist, if the pleadings 
are broad enough to cover such de- 
fects, although special defects are 
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to submit to the jury the question of implied war- 
but, even if an express warranty is al- 
it has been held not error for the court to 


theory of an implied warranty.°* 


Where an action is brought for breach of warranty, 
although fraud is also alleged, instructions permit- 
ting a recovery on proof of fraud without proof of 
warranty are not proper;°* nor is it proper to in- 
struct the jury that they must find both a warranty 
Although the instructions properly 
submit either the buyer or the seller’s case, the other 
is entitled to instructions submitting the converse.®® 
An instruction which invades the province of the 
jury is of course improper.°? 


[§ 852] (4) Verdict and Findings. 


The general 


made the ground of complaint). 


Yew Schawel v. Reade, [1913] 2 Ir. 


“ 
60. Wilcox v. Carson, 29 Ill. A. 70. 


61. Thorne v. McVeagh, 75 Ill. 81; 
Boylan v. McMillan, 137 Iowa 142, 
114 NW 630. See Fay Fruit Co. v. 
Talerico, (Tex. Civ..-A.) 69 SW 196 
(in an action by a buyer for a breach 
of warranty of quality, where he al- 
leged both an express and an implied 
warranty, and there was evidence that 
it was the purpose and intent of the 
transaction to furnish goods suitable 
for the buyers’ trade, an instruction 
to find for the buyer if the jury found 
that it was the understanding that 
the goods were to be good and mer- 
chantable, and they were not so, but 
not mentioning express warranty, was 
not objectionable, as submitting only 
that theory to the jury). 

62. Douglass v. Moses, 89 Iowa 40, 
56 NW 271, 48 AmSR 353; Duncan 
v. Dean, 205 Ky. 470, 266 SW 20. 


63. Long v. J. K. Armsby Co., 438 
Mo. A. 253; Reynolds v. Mayor, 39 
App. Div. 218, 57 NYS 106. See Feld- 
er v. Neeves, 36 Ga. A. 41, 135 SE 
219 (when defense relied on is breach 
of express warranty there should be 
no charge on implied warranty; but 
charging law as to express warranties 
and thereafter charging alternative 
rule on implied warranty, if jury find 
that no express warranty was made, 
is not erroneous). But see Compton 
v. Woodruff Mach. Mfg. Co., 23 Ga. 
A. 803, 99 SE 537 (where there was a 


sale of personal property under an- 


express warranty as to quality, and in 
a suit for the price an express war- 
ranty was pleaded, it was error for 
court to charge on subject of implied 
warranty). 


64. Bartholomew v. 
Conn. 271, 52 AmD 338. 


65. Gee v. Cowherd, 197 Ky. 460, 
247 SW 364; McGowan v. Egger. 205 
Mo. A. 661, 226 SW 964; Abel v. Mur- 
phy, 48 Misc. 648, 88 NYS 256; Na- 
alos v. Love, (Tex. Civ. A.) 26 SW 


Bushnell, 20 


[a] Requested instruction proper- 
ly refused.—Wallace v. Wren, 32 IIl. 
146 (as to fraud). 


66. Indiana Silo Co. v. Harris, 134 
Ark. 218, 203 SW 581; Oak Lawn Sug- 
ar Co. v. Sparks Bros. Mule Co., 159 
Mo. A. 496, 141 SW 698. 


67. Ind.—Reynolds v. Cox, 11 Ind. 
262; Oil-Well Supply Co. v. Priddy, 
41 Ind. A. 200, 83 NE 623. 

Iowa.—McCormick Harvesting 
Mach. Co. v. Russell, 86 Iowa 556, 53 
NW 310. 

Me.—Works v. Croswell, 10 A 494. 

N. C.—Drake v. Bains,.53 N. C. 122; 
Henson v. King, 48 N. Cc. 419, 

Oh.—Hadley v. Clinton County Im- 
porting Co., 13 Oh. St. 502, 82 AmD 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 
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‘rules®® apply to verdicts and findings in actions in- 
Thus, verdicts and findings 
must be certain,’® conform to the issues,7! and be 
Findings must be con- 
sistent with each other?? and support the general 
But findings and verdicts are not objec- 
tionable because of errors in the use of technical 


volving warranties.°°® 
supported by the evidence.7? 
verdict.’# 


phrases.75 
[§ 853] m. Judgment. 


ing warranties.77 


454. 
Wis.—Larson y. Aultman, etc., 
oe. Wis. 


68. Cross references: 
Findings of fact and conclusions of 


Cos 
281, 56 NW 915, ’39 AmSR 


on court see Trial [388 Cyc 
General verdict see Trial [388 Cye 
1870]. 
Special verdict or findings see Trial 
[388 Cyc 1907]. 


69. See cases infra this section. 

[a] Construction.—(1) Of partic- 
ular verdicts. Ross vy. Mather, 47 
Barb. (N. Y.) 582 (a sealed verdict 
“that the horse was lame otherwise 
than warranted on the sale, that there 
was a warranty, and that the plain- 
tiff was entitled to $95 damages,” is 
in substance a general verdict for 
ninety-five dollars and properly re- 
ceived as such by the court); Peo- 
ple’s Ice, ete., Co. v. Serat, 46 Okl. 
762, 149 P 870; Liljeblad v. Sasse, 
(Tex. Civ. A.) 108 SW 787 (a gen- 
eral verdict for the seller for the 
contract price involves a finding 
against the buyer on his plea of 
breach of warranty). (2) Of partic- 
ular findings. Powers v. Barton, 70 
Cal. A. 778, 234 P 435 (where buyers 
contended that the seller warranted 
merchandise as sound and merchanta- 
ble, a finding that the seller shipped 
live grapevines fit to be planted, and 
which would grow, recited full com- 
pliance with the alleged warranty); 
Je ibs Colt Co.v.- Reeves, Clex. (Civ. 
A.) 266 SW 564 (in an action for the 
price of a lighting plant, a finding 
that the plant was so defective that 
it was not the one which defendant 
contracted for was equivalent to a 
finding that the warranty of good ma- 
terial and workmanship had been vio- 
lated, but was not equivalent to a 
finding that the breach was accom- 
panied by fraud). (3) Of failure to 
find. Levi v. Allen, 15 Ind. A. 38, 43 
NE 571 (the absence of a finding on 
the facts alleged in the answer as 
constituting a purchase with war- 
ranty, of which it avers a breach, is 
equivalent to a finding against defend- 
ant as to such facts). 


{b] Form of verdict.—Toledo Sav. 
Bank v. Rathmann, 78 Iowa 288, 43 
NW 193 (where the defenses in an ac- 
tion on a note are failure of consid- 
eration and breach of warranty, and 
the evidence warrants the jury’s find- 
ing such failure, it is their duty to 
allow nothing on the warranty, and to 
return a verdict for defendant). 


70.. Aultman, ete:, Mach. Co. v. 
Cappleman, 36 Tex. Civ. A. 523, 81 SW 
1243. See Neiss v. Port Huron Co., 
3 Alta. L. 245 (where the finding of a 
jury to the question what an outfit 
was worth, if not reasonably fit for 
the purpose bought and so worth less 
than the contract price, was “worth 
nothing to the plaintiff for the pur- 
pose for which it was intended,’ no 
judgment can be given). 

"1. See cases infra this note and 
Powers v. Barton, 70 Cal. A. 778, 234 
P 435 (although express and implied 

“ Nh CS I may be proved by buyer, 
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The general rules as to 
judgments in civil actions’® apply to actions involy- 
Thus a judgment rendered on the 


SALES 


where seller in action for price plead- 
ed common count, trial court must 
make findings on issues made by 
pleadings, and its finding affirming or 
negativing common count affirms or 
negatives all issues of fact coming 
within purview thereof; finding that 
seller shipped live grapevines which 
were fit to be planted and which would 
grow complete without finding that 
vines when delivered were in good 
condition); Milhollin v. Sharp, 13 Ind. 
A. 697, 41 NE 552 (seller cannot com- 
plain if the verdict is more favorable 
to him than his pleadings warrant). 


[a] Findings not conforming to 
issues: Powers vy. Barton, 70 Cal. A. 
778, 234 P 485 (where, in action for 
price of rooted grapevines, buyers 
counterclaimed for breach of warran- 
ty, finding of court that contract 
called for vines of “No. 1 quality” is 
nugatory, where no such warranty 
was pleaded); Rossi v. Beaulieu Vine- 
yard, 20 CalwAl 7720, 130) iP -201- (no 
finding as to material issues); Lead- 
er vy. Moseley, 20 Ga. A. 798, 93 SE 
541 (finding not responsive to 
charge); La Crosse Plow Co. v. 
Brooks, 142 Wis. 640, 126 NW 3 (find- 
ing surplusage). 

72. American Seeding Mach. Co. v. 
Slocum, 58 Misc. 458, 108 NYS 1042. 
See also cases infra this note. 


[a] Verdict or findings unsupport- 
ed by evidence: Brown Shoe Co. vy. 
Crosby, 30 Ga. A. 534, 118 SE 446 (in 
action for price of goods sold, when 
evidence furnishes no data for deter- 
mination of extent of partial failure 
of consideration resulting from 
breach of warranty as to quality, ver- 
dict allowing benefit of such defense 
is unauthorized); H. W. Johns-Man- 
ville Co. v. Appelgate, (Tex. Civ. A.) 
168 SW 4 (where, in an action for the 
price of roofing, defendant counter- 
claimed for damages from leakage, 
and there was no testimony author- 
izing the jury if they found that the 
damage was caused by leakage to find 
a less sum than the damage claimed, 
a verdict for less than that amount 
was speculative); Gallant v. Louns- 
bury Co., Ltd., 44 N. B. 225, 31 DomLR 
145. . 

73. Chormicle v. Southwest Ware- 
house Co., 157 Cal. 649, 108 P 863. 
And see cases infra this note. 


{a] Findings consistent: Nelson 
v. Sumida, 19 Cal. A. 171, 124 P 1053; 
Luitweiler Pumping Engine Co. v. 
Ukiah Water, etc., Co., 16 Cal. A. 198, 
116 P 707, 712 (where, in an action 
for the price of pumping machinery, 
defendant pleaded a rescission for 
breach of warranty which the court 
sustained, and found that defendant’s 
damage was the amount paid on the 
purchase price and the freight, such 
finding was not inconsistent with a 
further finding that defendant had not 
sustained damages in the erection and 
operation of the pump or otherwise, 
or in any other sum, since it should be 
construed to refer to consequential 
damages only); Fairbanks-Morse v. 
Mercurio, 170 Mo. A. 668, 154 SW 425 
(where defendants admitted liability 
on an account sued on except as to one 
item which they claimed was caused 
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theory of a breach of warranty cannot be supported 
unless the breach was pleaded originally or by way 
of amendment at the trial.7* In the absence of proof 
that the buyer paid for his purchase, no allowance 
should be made him for its price.*® 
by the purchaser of the price or whole value of the 
goods, the property therein is by the judgment re- 
stored to the seller on satisfaction thereof.®° 
where the buyer sues for breach of warranty, elect- 
ing to affirm the sale, the court has no right to direct 
return of the goods,*? or to award judgment for an 


On a recovery 


But 


by plaintiff’s breach of warranty, and 
plaintiff introduced no evidence in 
support of the account, a finding for 
plaintiff only for the amount of the 
account which defendants admitted 
was not inconsistent with a finding 
against defendants upon a separate 
counterclaim for a breach of the war- 
ranty). 


[b] Findings inconsistent.—Olt- 
manns vy. Williams, 167 N. C. 312, 83 
SE 348, AnnCas1916A 587 (where the 
jury found that the buyers had not 
complied with a condition precedent 
in the warranty requiring the return 
of the purchase, and also found the 
amount of damages resulting from 
the breach of the warranty, the refus- 
al of the court to enter judgment for 
the buyers on the finding of damages 
was equivalent to setting it aside). 


74 Chormicle v. Southwest Ware- 


house Co., 157 Cal. 649, 108 P 863; 
Hook v. Stovall, 26 Ga. 704, 30 Ga. 
418; Blacker v. Slown, 114 Ind. 322, 


16 NE 621; Oregon Auto-Dispatch v. 
Portland Cordage Co., 51 Or. 583, 94 P 
86, 95 P 498. See Horn v. Elgin Ware- 
house Co., 96 Or. 408, 190 P 151 (a 
finding by the jury on special issues 
that defendant’s agency for another 
was not disclosed to plaintiff does not 
warrant judgment for plaintiff, not- 
withstanding a general verdict for de- 
fendant, where there was evidence 
from which the jury could find that 
there was no warranty of the variety 
of seed wheat for breach of which 
plaintiff brought his action). 


Rane Anderson vy. Duffield, 8 Tex. 


76. See Judgments 33 C. J. p 1042. 
77. See cases infra this section. 


78. Lamson Cons. Store-Sery. Co. 
v. Hartung, 18 NYS 143. 


79. See Bishop-Babcock-Becker Co. 
v. Jennings, (Tex. Civ. A.) 245 SW 
104 (in an action by the buyer of a 
carbonator for a soda fountain for 
breach of implied warranty, in which 
it appeared that the carbonator was 
returned, but was refused, in absence 
of proof that the buyer paid for the 
carbonator, no allowance should be 
made for its price). 


80. - Ash v. Beck, (Tex. Civ. A.) 68 
SW 538. See also cases infra this note. 


[a] Thus, if disposed of by the 
buyer, he must account to the seller 
for the value. EH. T. Kenney Co. v. 
Anderson, 83 SW 581, 26 KyL 1217, 81 
SW 663, 26 KyL 367. See Frigid Fluid 
Co. v. Sid Westheimer Co., (Tex. Civ. 
A.) 189 SW 334 (under contract for 
sale of embalming fluid by which sell- 
er furnished embalming table free of 
charge and the court declared rescis- 
sion for breach of warranty of fluid, 
judgment for seller for value of the 
table was erroneous, where purchaser 
offered return of the table). 


81. Greater New York Talking 
Mach. Co.) v5 Ravett,7199) NYS 7825 
Alaimo v. Ruhe, 185 NYS 156. See 
also Kesler v. Robson, 16 Tex. 119 
(where the findings of the jury au- 
thorized either, the buyer might be 
put to ‘his election between rescis- 
sion and recovery of damages). 
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amount including the payment made by the buyer on 
account of the agreed price.8? On the purchase of 
several articles and a claim of breach of warranty as 
to one, there cannot be a judgment for the whole 
price and an order for the return of all the articles.** 
By statute, where the buyer sues to rescind the sale, 
the court may refuse the rescission and decree merely 
a diminution of the price.*4 


On a counterclaim. The seller is entitled to judg- 
ment for the purchase price less the amount found 
due as the buyer’s damages on his counterelaim.®® 


[§ 854] n. Appeal and Error. The rules that gov- 
ern questions of appeal and error generally®® apply 
to actions involving warranties.§7 Thus, the jury’s 
verdict as to the existence of a warranty or its 
breach will not be disturbed on appeal, if there is 
evidence to support it.88 Nor will a finding as to 
the amount of damages be set aside on appeal if jus- 
tified by the evidence.*® A charge alleged to be in- 
adequate should be viewed on appeal with reference 
to its general effect; if as a whole it is not calculated 
to mislead, it is not erroneous.°° Where, in an action 
for damages for breach of warranty, the general 
verdict is for defendant, instructions as to the meas- 
ure of damages are immaterial.°! If defendant in 
an action for the price counterclaims only as to part 


82. Greater New York Talking | Cal. 
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of the claim, he cannot complain of an instruction 
which makes the breach of warranty a defense to 
the whole claim;°? nor in an action for damages, 
based on rescission, can the seller complain if the 
court refuses an instruction as to the buyer’s right 
to recover on a lesser claim for breach of warranty, 
if there was no rescission.®®? A refusal by the court 
to give instructions as to matters which are already 
covered by the general instructions given is not prej- 
udicial.°* In the absence of a request for more spe- 
cific findings or an exception, findings as to a war- 
ranty may be sufficient to sustain the judgment.*®® 
Where the general verdict is supported, that special 
findings were not justified by the evidence will not 
call for a reversal.°® Where the finding of the jury 
was correct, no harm was done because the jury, in- 
stead of the court, reached the right conelusion.®* 


[§ 855] H. Damages*®*—1. In General. Where 
there has been a breach of a warranty in a contract 
of sale,®® the buyer can be compensated in damages. 
On a breach of warranty there arises at once a right 
to nominal damages? to which the buyer is entitled, 
although there is no proof of actual damage? or evi- 
dence on which to estimate the damage.* The buyer 
is entitled to recover the actual damages he has sus- 


21 P 634. 


Mach. Co. v. Ravett, 199 NYS 82. 


83. McCarthy v. Ellers, 107 App. 
Div. 219, 94 NYS 1109. 


84. See statutory provisions. See 
also Richards v. Abbott Cycle Co., 3 
La. A. (Orleans) 437 (where it is 
shown that the cost of putting in or- 
der a two hundred and fifty dollar 
machine is thirty-five dollars, the 
court, under Rev. Civ. Code art 2544 
will decree diminution instead of re- 
scission). 


85. Alfond Shoe Co. v. F. Levy 
Shoe Co., (Mo. A.) 295 SW 134. 
ee See Appeal and Error 3 C. J. p 
87. See cases infra this section. 


{a] Error harmless: Blackmore 
v. Fairbanks, 79 Iowa 282, 44 NW 548 
(admission of parol testimony that 
the machinery was erected in accord- 
ance with a plan furnished by the 
seller and overruling the seller’s ob- 
jection to such evidence on the ground 
that the plan should be produced is 
harmless when no attempt is made 
to show that the plan was deviated 
from); Rinaldi _v. Mohican Co., 225 
N. Y. 70, 121 NE 471 (an instruction, 
in an action by the purchaser for 
breach of an alleged implied warran- 
ty of the fitness of the meat, that on 
every sale of food by a dealer for 
immediate human consumption there 
is an implied warranty of its whole- 
someness, while inaccurate, is harm- 
less); Tompkins v. Hale, 41 N. B. 269. 
See also infra this section text and 
notes 88-94. 


{b] Error prejudicial. Williams 
v. Cannon, 9 Ala. 348 (where the is- 
sue was whether or not the represen- 
tation made amounted to a warranty, 
the assumption by the judge in his 
charge that the representation was a 
warranty will not be legalized or ren- 
dered harmless because the jury 
would have been warranted in finding 
a verdict for plaintiff on the ground 
of fraud, for it cannot be known that 
their verdict was not induced by the 
charge of the court). 


gs. Cal.—McLennan vy. Ohmen, 75 


Mich.—Croly v. Pollard, 71 Mich. 
612, 39 NW 853. 

Miss.—Greenville Brick, etc., 
Hyatt, ete., Mfg. Co., 11 "§ 471 

Nebr.—Bartling v. Behrends, 20 
Nebr. 211, 29 NW 472. 

N. Y.—Kilsby v. De Forest, 76 App. 
Div. 283, 78 NYS 536. 


Hoh coh ioenie v. Evans, 98 Pa. Super. 

[a] Findings of fact by court.— 
Sayre v. Rhodes, 39 N. B. 150; Wood 
v. Anderson, 33 Ont. L. 143, 7 OntWN 
731; Alabastine Co, v. Canada Pro- 
ducer, ete, Co. 4 Ltd. 30 Ont, Een394; 
4 OntWN 486, 23 OntWR 841, 8 Dom 
LR 405 [dism app 5 OntWN’ 723]. 

{b] Judgment unsupported by 
findings.—Truslow v. Diamond Bot- 
tling Corp., 112 Conn. 181, 151 A 492 
(judgment for buyer for breach of 
warranty, without finding by court 
that*buyer gave express notice or that 
buyer’s Sonnet was such as reason- 
ably to apprise seller of claim, is not 
sustainable where the facts found do 
not point to either as the only reason- 
able conclusion). , 

89. Ala.—Saibara v. Yokohama 
Nursery Co., 200 Ala. 535, 76 S 861. 

Cal.—Brock v. Newmark Grain Co., 
64 Cal. A, 577, 222 P 195. 

Ind.—Dill v. O’Ferrell, 69 ‘Ind. 500. 

Minn.—Wyckoff v. Horan, 39 Minn. 
429, 40 NW 563; Flatt v. Osborne, 33 
Minn. 98, 22 NW 440. 


Nebr.—Nichols y. Miller, 34 Nebr. 
459, 51 NW 1085. 


N. Y.—Davidson Steam Pump Co, v. 
Peerless Mfg. Co., 13 NYS 268. 


[a] Judgment unjustified by evi- 
dence.—W. J. B. Motor Truck Co. v. 
Bergonzi, 179 NYS 890 (where, on 
conceded facts buyer was entitled to 
some award on his counterclaim for 
defects, judgment for seller’s full 
claim was erroneous). 

90. Spring City Brick Co. v. Henry 
Martin Brick Mach. Mfg. Co., 39 Pa. 
Super. 7. 

91. Simpson v. Baxter, 41 Kan. 540, 


*By FRANCIS J. LUDES (§§ 855-869). 


Co. v.- 


92. Becker v. Puels, 10 NYS 99. 


93. Tamkin v. Nelson-Dowling Coal 
Co., 82 N. H. 96, 180 A 26 


94. Chadsey v. Greene, 24 Conn. 
562; Horner vy. Parkhurst, v1 Ma. T0; 
17 A 1027. 


95. Zapon Co. v. Bryant, 156 Wash. 
161, 286 P 282. 


96. Short v. Matteson, 81 Iowa 638, 
47 NW 874. 


97. Hull v. Prairie Queen Mfg. Co.. 
92°>Kan. 538, 141 P 592. 


98. Damages generally see Dam- 

ages 17°C. J. p.699. 
Measure of damages: 

On breach of contract or agreement 
see infra §§ 1144-1167. 

Where purchase induced by fraud see 
Fraud §§ 243-252. 


99. Weight and sufficiency of evi- 
dence to establish breach of war- 
ranty see supra § 844. 


1. Hirschl v. Richards, 28 Oh. A; 
38, 162 NE 616. 


Remedy of buyer see supra § 792. 


2. EF. Hammar Paint Co. v. Glover, 
47 Kan. 15, 27 P 130; Vogel v. Os= 
borne, 84 Minn. 454, 26 NW 453; 
Smith v. Ward, 37 Man. 528, [1928] 4 
DomLR 850, [1928] 3 WestWkly 341. 


[a] If loss is only probable, buy- 
er can recover only nominal damages. 
F. Hammar Paint Co. v. Glover, 47- 
Kano ares LOO: 


3. Wayne Tank, etc., Co. v. Evans, 
(Mo. A.) 15 SW (2d) 895; Stringfel- 
low v. Botterill Auto Co., 63 Utah 56, 
221 P 861, 34 ALR 533. 


[a] Only nominal damages can be 
recovered where there is no proof of 
actual damage. Wayne Tank, etc., 
eee v. Evans, (Mo. A.) 15 SW (2a) 


Necessity of proving damage see 
Supra § 829. 

Weight and sufficiency of evidence 
to establish damage see supra § 844. 

4 Alabama Broom, etc., Co. 


Vv. 
Nashville Broom, ete., Co., 208 Ala. 
222, 94S 88. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tained,’ both general® and special,” which are the |,natural®’ and direct® or proximate? result of the 


5. U. S—Cleveland Linseed Oil 
ee v. Buchanan, 120 Fed. 906, 57 CCA 


Ala.—Columbia Motors Co. v. Wil- 
liams, 209 Ala. 640, 96 S 900; Flor- 
ence ‘Wagon Works Vv. Trinidad As- 
phalt Mfg. Co., 145 Ala. 677; 40 S 49; 
Snow v. Schomacker Mfg. Co., 69 Ala. 
111, 44 AmR 509. 


* Cal.—Hodgkins y. Dunham, 10 Cal. 
A. 690, 103 P 351. 


D. C.—Bowdler v. 
Co., 47 App. 164. 


Ill. Jewell Belting Co. v. Hamil- 
ton Rubber Mfg. Co., 257 Ill. 238, 100 
NE 920 [aff 170 Ill. A. 348]. 


N. Y.—Dommerich v. Gareumiel! 28 
Mise. 433, 58 NYS 1006; Ralph’ B. 
Carter Co. v. Fischer, 121 NYS 614. 


S. C.—Smith, ete., Mach. Co. v. 
Johnston, 102 sc. 130, 86 SE 489. 


[a] Only actual damages recover- 
able.—On a breach of warranty the 
buyer cannot wholly defeat the sell- 
er’s action for the purchase price 
where the goods have been resold; 
the buyer in such a case can recover 
only the actual damages sustained. 
Jewell Belting Co. v. Hamilton Rub- 
ber Mfg. Co., 257 Ill. 238, 100 NE 920. 


{b] Purchase price not limit of 
recovery.—The buyer’s recovery is 
not limited to the purchase price paid 
in an action where damages for 
breach of a warranty are claimed 
(Young v. Van Natta, 113 Mo. A. 550, 
88 SW 128; Gary Coast Agency v. 
Lawrey, 101 Or. 628, 201 P 214), as 
he should be compensated for the ac- 
tual loss sustained, the bargain he 
made but failed to realize being part 


Billings-Chapin 


' of his actual loss for which he must 


be compensated (Young v. Van Nat- 
ta, supra). 

{c] Deduction of actual value of 
use by buyer.—In an action for a 
breach of warranty (1) the seller 
cannot have the value of the use of 
the property deducted from the buy- 
er’s damages (Barnett v. Brown, 140 
Ark. 636, 216 SW 1038; General Mo- 
tors Truck Co. v. Shepard Co., 47 R. 
I. 88, 129 A 825 [rearg den 47 R. I. 
153, 130 A 593]; W. D. Sessum Mo- 
tor Co. v. White, (Tex. Civ. A.) 261 
SW 405), (2) especially where the 
seller has recovered the agreed price, 
as that, in effect, would allow a 
double recovery (General Motors 
Truck Co. v. Shepard Co., supra); (3) 
but where the property is of no value 
to the buyer other than such use, 
such a ‘deduction has been held prop- 


-er (Southern Tire Sales Corp. v. Dud- 


ley, 138 Va. 582, 121 SE 885). 


[b] Substantial defects.—The 
purchaser, if the property is not rea- 
sonably fit for the purpose intended, 
can recover for substantial defects, 
but not for minor adjustments. Tine 
vy. Moses Melody Shop, 182 Ark. 155, 
30 SW (2d) 817. 

[e] Defect in part of goods.— 
There can, of course, be a recovery 
only for such of the goods as are 
actually defective. Meagley v. Hoyt, 
{25 N.Y. 771, 26 NELT19. 

{f] Exchange of property.—The 
agreed value of personalty trans- 
ferred by the purchaser to the seller 
in part payment of the purchase mon- 
ey is not legally recoverable by the 
purchaser as damages for a breach 
of warranty in a contract of sale. 
Wade v. Georgia Btetor Sales, 37 Ga. 
Ae 20S P45 2S Ei Vad 

[g] Statement of damages.— 
Where a buyer, before suit, has sub- 
mitted to the seller a statement of 
his damages in consequence of the 
breach of warranty, he is not limited 
in the suit subsequently commenced 
to the amount specified in such state- 
ment, but may recover all the dam- 
ages he can show he has sustained. 


Beebee v. Robert, 12 Wend. (N. Y.) 


413, 27 AmD 1382. 


{h] Sale of notes with warranty 
of solvency.—Where thé holder of 
notes given as the purchase price of 
land indorsed and transferred them, 
falsely representing that the makers 
were solvent, and knowing that the 
makers had surrendered the bond for 
title on which the notes were given, 
he is personally liable for the amount 
of the notes, although the transferee 
held collateral security. Vance v. 
McBurnett, 94 Ga. 251, 21 SE 520. 


{i]. Loss of services of buyer’s 
wife.—Where the buyer’s wife dies 
as a result of a breach of warranty 
that tinned salmon was fit for use as 
food, the buyer may recover damages 
for the loss of his wife’s services. 
Jackson v. Watson, [1909] 2 K. B. 
193, 16 AnnCas 492, 3 BRC 182. 


{j] Amount held not excessive.— 
Hitz v. Warner, 47 Ind. A. 612, 93 NH 
1005; Wingate v. Johnson, 126 Iowa 
154, 101 NW 751. 

Recovery of damages by buyer for 
pereonet injuries sustained see infra 


6. Vann v. McCord, 22 Ala. A. 241, 
114 S 418; Hope Bngineering, etc... 
Co. v. Lightfoot, (Mo. 193 SW 
624; Butte Floral Co. v. Reed, 65 
Mont. 138, 211 P 325 {cit Cyc]; Feen- 
eens Co. v. Stone, 89 Or. 360, 171 
12) 9. 


7. Special damages see infra text 
and notes 13-32. 


8. Ala. Br eh eon Skaggs, 62 Ala. 
180, 34 AmR 4 

eerie ns Cent. Milling Co. v. 
uesen Lumber Co., 88 Conn. 109, 89 
A 898 


D. C.—Fries Beall, etc., Co. v. Liv- 
ingstone, 56 App. 209, 12 F. (2d) 150. 

Tll.—Phelan v. Andrews, 52 Ill. 486; 
Crabtree v. Kile, 21 Tll. 180; O. H. 
Jewell Filter Co. v. Kirk, 102 Ill. A. 
246 [aff 200 Ill. 382, 65 NE 698]; 
Heenan v. Redmen, 101 Ill. A. 603; 
Deane v. Michigan Stove Co., 69 Ill. 
A. 106; Hodgman v. State Line, etc., 
Re Co.,h 45 Tlie A305. 

Ky.—Tyler v. Moody, 111 Ky. 191, 
638 SW 4338, 23 KyL 584, 98 AmSR 
406, 54 LRA 417, 

Minn.—People’s State Bank v. 
Randby, 158 Minn. 309, 197 NW 265. 


Mo.—Mark v. H. D. Williams Coop- 
erage Co., 204 Mo. 242, 103 SW 20. 


Nebr.—Punteney-Mitchell Mfg. Co. 
T. G. Northwall Co., 66 Nebr. 5, 

31 NW 863; Burr v. Redhead, Norton, 
Lathrop Co., 52. Nebr. 617, 72 NW 
1058; Aultman v. Stout, 15 Nebr. 586, 
19 NW 464. 

N. Y.—Milburn v. Belloni, 39 N. Y. 
53, 100 AmD 403, 6 Transcr. A. 343; 
Detroit White Lead Works vy. Knas- 
zak, 13 Misc. 619, 34 NYS 924. 


N. C.—Lewis v. Rountree, 79 N. C. 
122, 28 AmR 309. 
Oh.—Smith v. Sipe, 11 Oh. Dec. 
(Reprint) 275, 25 CincLBul 394. 


Or.—American Oil Pump, etce., Co. 
Vawhoust,. 128. Ori i2G35) 2,4 8225 
Lenz v. Blake, 44 Or, 569, 76 P 356; 
Drake v. Sears, 8 Or. 209. 


Pa.—Budd v. Mutchler, 98 Pa. Su- 
per. 420; Hoffman v. Hockfield, 75 Pa. 
Super. 595; McCormick Harvesting 
Mach. Co. v. Nicholson, 17 Pa. Super. 
188. 

S. C.—Smith, etc., Mach. Co. v. 
Johnston, 102 S. C. 130, 86 SE 489. 

Tex.—Murray Co. v. Putman, 61 
Tex. Civ. A. 517, 130 SW 631; Danner 
v. Ft. Worth Implement Co., 18 Tex. 
Civ. A. 621, 45 SW 856. 

Vt.—Maynard v. Maynard, 49 Vt. 
297. 

Va.—Southern Tire Sales Corp. v. 


Dudley, 138 Va. 582, 121 SE 885. 


Wash.—Smith Vv. Roadbuilders’ 
Equipment Co., 143 Wash. 627, 255 
P 657. 

Wis.—Richmond v. Cretens, 175 


Wis. 297, 185 NW 247. 


Eng.—Bostock v. Nicholson, [1904] 
LK. Be 725% Dingle. v. Hare, 7 CoB. 
Gk 145, 97 ECL 145, 141 Reprint 


Alta.—Edwards v. 
Alta. L. 188. 


Man.—Smith v. Ward, 37 Man. 528, 
[1928] 4 DomLR 850, [1928] 3 West 
Wkly 341. 


Sask.—Rivers v. George White & 
Sons Co., Ltd., 12 Sask. L. 366, 46 
DomLR 145, [1919] 2 WestWkly 189; 
McPhail v. Abbott, 9 Sask. L. 130; 
mee ci Milling Co. v. Laird, 1 Sask. 


[a] Mental suffering.—In an ac- 
tion for damages for breach of war- 
ranty as to the character and qual- 
ity of a rooming house sold by de- 
fendant to plaintiff, damages for 
humiliation and mental agony result- 
ing to plaintiff were not recoverable. 
ste v. Meyer, 40 Wash. 650, 82 


9. Ark.—Smeltzer v. Tippin, 109 
Ark. 275,-160 SW 221, 49 LRANS 
1156 [cit Cyc]. 

Colo. Gime v. Metzler, 71 Colo. 
234, 205 P 945. 


Ga. ace v. Neufville, 46 Ga. 261. 

Minn.—People’s State Bank  v. 
Randby, 158 Minn. 309, 197 NW 265. 

Mo.—Hope Engineering, etc., fe v. 
Lightfoot, xD 193 SW 624 

N. Y.—Whitney v. Potsam Nat. 
Bank, 45 N. Y. 303; Detroit White 
Lead Works v. Knaszak, 13 Misc. 619, 
34 NYS 924. 

Oh.—Smith v. Sipe, 11 Oh. Dee. 
(Reprint) 275, 25 CincLBul 394. 

Pa.—Budd v. Mutchler, 98 Pa. Su- 
per. 420; Hoffman v. Hockfield, 75 
Pa. Super. 595. 

Philippine.—Rodriguez v. Findlay, 
14 Philippine 294. 

Utah.—Jorgensen Gessell 
Pressed Brick Co., 45 Utah 31, 141 
P 460, AnnCas1917C 309. 


Vt.—Pinney v. Andrus, 41 Vt. 631. 

Va.—Southern Tire Sales Corp. v. 
Dudley, 138 Va. 582, 121 SE 885. 

Wis.—Richmond v. Cretens, 
Wis. 297, 185 NW 247. 

Eng.—Bostock & Co., 
Nicholson & Sons, Ltd., 
Bew25. 


Pearson, 15 


175 


IDA RE AG 
[1904] Tek: 


e aes ae Wane v. Pearson, 15 Alta, 


Man.—Smith v. Ward, 37 Man. 528, 
[1928] 4 DomLR 850, [1928] 3 West 
Wkly 341. 


Sask.—Advance Rumely Thresher 
Co., Inc. v. Whaley, 13 Sask. L. 239; 
Rivers v. George ‘White & Sons Co., 
Ltd., 12 Sask. L. 366, 46 DomLR 145, 
[1919] 2 WestWkly 189; McPhail v. 
Abbott, 9 Sask. L. 130; Moore Mill- 
ing Co. v. Laird, 1 Sask. L. 471. 


10. Ala.—Columbia Motors Co. v. 
Williams, 209 Ala. 640, 96 S 900; 
Florence Wagon Works v. Trinidad 
Asphalt Mfg. Co., 145 Ala. 677, 40 
S 49; Snow v. Schomacker Mfg. Co., 
69 Ala. 111, 44 AmR 50 


Colo. eee age v. wens 
234, 205 P 945. 

D. C.—Fries Beall, ete, Co. v. 
ct ae: 56 App. 309, 12 F. (2d) 


71 Colo. 


Ill.— Cedar Rapids, etc., R., ete., Co. 
v. Sprague Electric Co., "280 Ill. 386, 
117 NE 461, LRA1918B 200; Phelan 
Vv. Andrews, 52 Ill. 486; Heenan v. 
Redmen, 101 Ill. A. 603; Deane v. 
Michigan Stove Co., 69 Ill. A. 106; 
Hodgman v. State Line, etc., R. Co., 
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breach, and which may reasonably be regarded as . 
within the contemplation of the parties at the time 
of the sale as the probable consequence of a breach.*! 


45 Ill. A. 395. 


Ky.—Glover Mach. Works v. Cooke- 
piel igo Coal Co., 173 Ky. 675, 191 SW 


Mont.—Keeler v. 
42, 149 P 286. 


N. D.—Needham y. Halverson, 
IN: D. 594, 135 NW 203. 


Pa.—McCormick Harvesting Mach. 
Co. v. Nicholson, 17 Pa. Super. 188. 


S. C.—Westinghouse Electric, etc., 
Co. v. Glencoe Cotton Mills, 106 S. C. 
133, 90 SE 526; Smith, etc., Mach. 
Co. v. Johnston, 102 Co 130, 985 
SE 489. 


Tex.—Murray Co. v. Putman, 
Tex. Civ. A. 517, 130 SW 631. 

[a] Ilustration.—Where the pur- 
chaser of apparatus, guaranteed 
against imperfections, fails to repair 
a dangerous defect, the seller rely- 
ing on its so doing; it cannot hold 
the seller liable for the consequences 


Green, 51 Mont. 


22 


61 


of the death of an operator there- 
from. Cedar Rapids, Mevch,tX.99) Le ee: 
Co. v. Sprague Electric Co,, 280 i: 


386, 117 NE 461, LRA1918B 200. 


[b] “Proximate damage,” as used 
in the Sales Act, means actual proxi- 
mate damage. Necessarily in some 
cases the amount may be estimated, 
but the damages must be actual and 
not conjectural. General Motors 
mrucky Co. vy. Shepard = Co., 47° R.. i. 
153, 130 A 593 [motion for rearg den 
47 R. I. 88, 129 A 825]. 


11. Ark.—Smeltzer v. Tippin, 109 
Ark. 275, 160 SW 221, 49 LRANS 
1156 [cit Cyc]; De Loach Mill Mfg. 
ee v. Bonner, 64 Ark. 510, 43 SW 
3) . / 


Ind.—Elwood Planing Mills Co. v. 
Harting, 21 Ind. A. 408, 52 NE 621. 
Ky.—Tyler v. Moody, 111 Ky. 191, 


63 SW 433, 23 KyL 584, 98 AmSR 
406, 54 LRA 417; Marbury Lumber 
Co. v. Stearns Mfg. Co., 107 SW 200, 


32. KyL 739; Danville Coal, etc., Co. 
Ww. Vilimer Mfg. Co., 79 SW 225, 25 
KyL 1974. 


La.—Doyle v. Fuerst, 8 La. A. (Or-. 


leans) 408. 


Me.—Thoms y. Dingley, 70 Me. 100, 
35 AmR 310. 


Mass.—Whitehead, etc., Mach. Co. v. 
Ryder, 139 Mass. 366, 31 NE 736. 


Mo.—Mark v. H. D. Williams Coop- 
erage Co., 204 Mo. 242, 108 SW 20. 


Nebr. ; E 
v. T. G. Northwall Co., 66 Nebr. 5, 91 
NW 863; Burr v. Redhead, etc., Co., 52 
Nebr. 617, 72 NW 1058; Aultman v. 
Stout, 15 Nebr. 586,19 NW 464. 


N. Y.—Birdsinger v. McCormick 
Harvesting Mach. Co., 95 App. Div. 
621, 88 NYS 1092 [aff 183 N. Y. 487, 
76 NE 611, 3 LRANS 1047]; Birdsing- 
er v. McCormick Harvesting Mach. 
Co., 92 App. Div. 35, 86 NYS 781; Ray 
Cons. Copper Co. v. American Engi- 
neering Co., 123 Misc. 276, 204 NYS 
849 [aff 210 App. Div. 831, 206 NYS 
952]; , Detroit White Lead Works v. 
Knaszak, 13 Misc. 619, 34 NYS 924. 

N. C.—Critcher v. Porter-McNeal 
Co., 185 N. C. 542, 47 SE 604; Lewis v. 
Rountree, 79 N. C. 122, 28 AmR 309. 

N. D.—Needham v. Halverson, 22 N. 
D. 594, 1385 NW 203. 

Oh-—Smith - ve sSipe, 12 -Oh.. “Dee: 
(Reprint) 275, 25 CincLBul 394. 

Pa.—Philadelphia, etc., Coal, etc., 
Co. v. Hoffman, 1 Pa. Cas. 405, 4 A 


848; Pennsylvania Forge Co., Inc. v. 
Delaware River Transp. Co., 24 Pa. 
Piste 10L7. 

Sane — Smith, sete: me vachamCO. ve 


Johnston, 102 S. C. 130, 86 SH 489. 
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damages he has 


Ss. D—Thermoid Rubber Co. v. 
eo ten 39°S., D, 114, 163° NW. S67. 

Be as, ete., Engine 
Co. v. Richolson, (Civ. A.) 181 SW 
529; Aultman, etc., Mach. Co. v. Cap- 
pleman, 36 Tex. Civ. A. 523, 81 SW 
1243; Danner v. Ft. Worth Impl. Co., 
18 Tex. Civ. A. 621, 45 SW 856. 

Utah.—Jorgensen v. Gessell Press- 
ed Brick Co., 45 Utah 81, 141 P 460, 
AnnCas1917C 309. 


Wash.—Fuget Sound Iron, 
Works v. Clemmons, 32 Wash. 
P 465. 


Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984; Park v. Richardson, etc., 
Co., 81 Wis. 399, 51 NW 572. 


Ont.—Alabastine Co. v. Canada Pro- 
ducermetes,, Com ltd  30nOnte lL a394, 
4 OntWN 486, 23 OntWR 841, 8 Dom 
LR 405 [dism app 5 OntWN 723]. 


Sask.—Advance Rumely Thresher 
Co., Ime. v. Whaley, 13 Sask. LL: 239, 
243; Rivers v. George White & Sons 
Co., Ltd., 12 Sask. L. 366, 373, 46 Dom 
LR 145, [1919] 2 WestWkly 189. 


[a] Damages in contemplation of 
parties.—(1) In an action to recover 
the price of goods sold, evidence that 
defendant resold the goods to third 
persons, who used them; that they 
proved worthless; and that defendant 
thereby lost trade and custom, and 
suffered much damage, is not admis- 
Sible to sustain a defense of breach 
of warranty, where defendant testified 
that he bought the goods for his own 
use, and there is no evidence that 
plaintiff knew that defendant was in 
the habit of selling such goods. De- 
troit White Lead Works vy. Knaszak, 
13 Mise. 619, 34 NYS 924. (2) In an 
action by the purchaser of glandered 
horses for breach of warranty, the 
purchaser’s damages cannot include 
loss of the use of teams which, it is 
claimed, might otherwise have been 
used by men employed in caring for 
the animals, nor: for breaking and 
plowing which might possibly have 
been done, nor for loss of crops which 
might have been grown if the pur- 
chaser had not been occupied with 
the diseased animals, Such damages 
not being within the contemplation 
of the parties. Needham y. Halver- 
son, 22 °N. D. 594, 135 NW 203. (3) 
The buyer of automobile tires pur- 
chased with the seller’s knowledge 
that they were to be sold in connec- 
tion with the buyer’s treads could not 
recover damages resulting in refusal 
of the buyer’s customers to pay for 
either treads or tires, Such customers 
having no defense to an action for the 
treads. Thermoid Rubber Co. v. Brict- 
son, 39 S. D. 114, 163 NW 567. 


[b] Damages to third person.— 
Where the seller of machinery to ir- 
rigate a tract of rice land knew that 
another was to be associated with the 
purchaser, and the machinery did not 
furnish sufficient water, such third 
person’s ‘crop losS was part of the 
damages contemplated by breach of 
the contract. Southern Gas, etc., Hn- 
gine Co. v. Richolson, (Tex. Civ. A.) 
181 SW 529. 

[ec] Damages presumed within 
contemplation of parties.—Damage 
that arises in the natural course’ of 
things from the breach and as a prox- 
imate result thereof is presumed to 
have been within the contemplation 
of the parties. Wiggins v. Jackson, 
31 Okl. 292, 121 P 662, 43 LRANS 153. 

12. Stein v. Almeder, 253 Mass. 
200, 148 NE 441; Tennessee Roofing, 
etc., Co. v. Ely, (Tenn.) 21 SW (2d) 
398; Southern Tire Sales Corp. v. Dud- 


etc., 
36, 72 


[§ 855 


Special damages. Where there are special circum- 
stances,!2 the buyer is entitled to recover any special 


suffered,!® which are the natural*# 


ley, 188 Va. 582, 121 SE 885. 

{a] Tllustrations.—(1) A showing 
that pneumatic truck tires, purchased 
under a warranty that they would 
last eighteen months without cost to 
the purchaser, developed major de- 
fects, resulting in a loss of the use 
of the truck, repair bills, and finally 
the purchase of new tires to replace, 
has been held to constitute “special 
circumstances,’ warranting a recov- 
ery of damages for the breach of war- 
ranty in excess of the difference be- 
tween the value of the tires delivered 
and what they would have been had 
they measured up to the warranty. 
Southern Tire Sales Corp. v. Dudley, 
138 Va. 9582, 121 SH 85..9 (2) thaw 
building blocks became an integral 
part of a dwelling before the buyer 
knew of the breach of warranty con- 
stitutes “special circumstances” enti- 
tling the buyer to damages for the 
loss proximately resulting. Tennessee 
Roofing, etc., Co. v. Ely, (Tenn.) 21 
SW (2d) 398. 

13. Ala.—Vann v. McCord, 22 Ala. 
A. 241, 114 S 418. 

Minn.—Frohreich v. 
Minn. 476, 11 NW 88. 

Mo.—Hope Engineering, etc., Co. v. 
Lightfoot, (A.) 193 SW 624. 

N. Y.—Sachter v. Gulf Refining Co., 
203 NYS 769. 

Or.—Feeney, etc., Co. v. Stone, 89 
Or s00 Lie Procell se wos. 

Tex.—Independent Shope Brick Co. 
v. Dugger, (Civ. A.) 281 SW 600 [aff 
(Commun. A.) 285 SW 599]. 

Wash.—Smith  v. Roadbuilders’ 
Equipment Co., 143 Wash. 627, 255 P 
657; Hausken vy. Hodson-Feenaughty 
Co., 109 Wash. 606, 187 P 319. 


Wis.—Hammond v. Sandwich Mfg. 


Gammon, 28 


Co., 146 Wis. 485, 131 NW 1097. 
[a] Fitness for particular purpose. 
—The damages recoverable for a 


breach of warranty of property pur- 
chased for a specific purpose are not 
confined to the difference between the 
actual value of the property and the 
value aS warranted (see infra § 857) 
but include such consequential dam- 
ages as are the immediate and proba 
ble result of the breach (Luitweiler 
Pumping Engine Co. v. Ukiah Water, 


etc, (Cov, 16sCals Aw 108. 116. a0 
Tle 
14. U. S.—Dushane v. Benedict, 


120 U. S. 630, 7 SCt 696, 30 L. ed. 810. 

Colo.—Denver Horse Importing Co. 
v. Schafer, 58 Colo. 376, 147 P 367. 

Ill.— Crabtree v. Kile, 21 Ill. 180; 
Rossbach v. Tincher Motor Car Co., 
P78 LAL b 59. 

Ky.—Sapp v. Bradfield, 137 Ky. 308, 
125 SW 721, 136 AmSR 291. 

N. Y.—Messmore v. New York Shot, 
ete., Co., 40 N. Y. 422; Sachter v. Gulf 
Refining Co., 208 NYS 769. 


Oh.—Klein Structural Steel Co. v. 
John J. Pool Co., 26° Oh. “A. 4207, 160 
NE 520. 

Okl1.—Coyle v. Baum, 3 Okl. 695, 41 
P3889: : 

Pa.—Jones, etc., Steel Co. v. Wood, 
249 Pa. 423, 94 A 1067. 


Utah.—Jorgensen v. Gessell Press- 
ed Brick Co., 45 Utah 31, 141 P 460, 
AnnCas1917C 309. 

Wash.—Smith We Roadbuilders’ 
Equipment Co., 143 Wash. 627, 255 P 
657; Wright v. Computing Scale Co., 
47 Wash. 107, 91 P 571. 

B. C.—British pence Paint Co. v. 
Kogh 22mBiaCag 

Ont.—McKay v. Davey, 28 Ont. L. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and direct+> or proximate?® result of the breach of 
warranty, and which may reasonably be considered 
as within the contemplation of the parties at the 
time of the contract as the result of a breach.1? 
general warranty has been held to earry with it la- 
bility for special, as well as for general, damages,!® 
and such damages are recoverable whether the war- 
ranty be express or implied,'® and notwithstanding 
to damages for 


the statutory provisions relating 


322, 4 OntWN 908, 12 DomLR 458. 
Sask.—Advance-Rumely Thresher 


Co., Inc. v. Whaley, 18 Sask. L. 239; 
Decker v. Sylvester Mfg. Co., 3 Sask. 
L. 173. 

[a]. Usual course of things.—The 


buyer can recover such damages as 
can fairly and reasonably be said to 
arise naturally out of the breach ac- 
cording to the usual course of things. 
Smith v. Roadbuilders’ Equipment 
Co.wi43 Wash. 627; 255, P 657. 


15. N. Y.—Lattin v. Davis, Lalor 9. 


Oh.—Klein Structural Steel Co. v. 
John J. Pool _Co., 26 Ohw A.) 420; 160 
NE 520. 


OkI.—Coyle v. Baum, 3 Okl. 695, 41 
P 389. 

Philippine.—Rodriguez v. Findlay, 
14 Philippine 294, 305, 

W. Va.—Morgan Lumber, etc., Co. 


Ae pe rele 101 W. Va. 87, 131 SE 
79. 


B. C.—British America Paint Co., 
Tid vv. orn, 22 56.0. 97. 


* Sask.—Decker v. Sylvester Mfg. Co., 
3 Sask. L. 173. 


[a] Damages should make good 
the defects in the property sold and 
also such additional loss as is the 
direct consequence of the _ seller’s 
breach. Morgan Lumber, etc., Co. v. 
eee POTS Wie WV Are ol, Loe SH] 


16. Herring v. Skaggs, 62 Ala. 180, 


34 AmR 4; Vann v. McCord, 22 Ala. 
A. 241, 114 S 418; Crabtree v. Kile, 
21 111.:180; Rossbach v. Tincher Mo- 


LOrmear, Coy. Lis, TIRAn 559%. Sapp: iv. 
Bradfield, 137 Ky. 308, 125 SW 721, 
136 AmSR 291; Smith v. Roadbuild- 
ers’ Equipment Co., 143 Wash. 627, 
255 P 657; Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 319. 


172, U. S.—Dushane, v. \ ‘Benedict, 
120 U. S. 630,-7 -SCt 696, 30 L. ed? 810. 


Ala.—Vann v. McCord, 22 Ala. A. 
241, 114 S 418. 


Cal.—California Press Mfg. Co. v. 
Stafford Mfg. Co., 192 Cal. 479, 221 P 
345, 32 ALR 114. 

Ga.—Oxford Knitting Mills. v. 
Wooldrodge, 6 Ga. A. 301, 64 SE 1008. 


Mich.--Henry v. Hobbs, 165 Mich. 
183, 130 NW 616. 


Minn.—Frohreich v, 
Minn. 476, 11 NW 88. 


Mo.—Mark v. H. D. Williams Coop- 
erage Co., 204 Mo. 242, 103 SW 20; 
Hope Engineering, etc., Co. v. Light- 
foot, (A.) 193 SW 624. 

Mont.—Butte Floral Co. 
Go Monta l33,0201) 23825. 


Nebr.—Punteney-Mitchell Mfg. Co. 
v. T. G. Northwall Co., 70 Nebr. 688, 
97 NW 1040. 


N. Y.—Sachter v. Gulf Refining Co., 
203 NYS 769. 


N. C.—Underwood v. Coburn Motor 
Car Co., 166 N. C. 458, 82 SH 855; Al- 
len v. Tompkins, 136 N. C. 208, 48 SE 
655; Critcher v. Porter-McNeal Co., 
135 N. C. 542, 47 SE 604. 


Okl1.—Wiggins v. Kackson, 31 Okl. 
292, 121 P 662, 48 LRANS 153. 


Gammon, 28 


v. Reed, 


Or.—American Oil Pump, etc., Co. 
vy. Foust, 128 Or. 263, 274 P 322. 
Tex.—Southern Gas, etc., Engine 


Ce. v. Pevyeto, (Civ. A.) 150 SW 279; 


SALES 
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A 


Ellis vs Tips, 16 Tex. Civ. A. $2, 40 
SW 524. 

Wash.—Smith v., Roadbuilders’ 
Equipment Co., 143 Wash. 627, 255 P 
657; Hausken v. Hodson-Feenaughty 
Co., 109 Wash. 606, 187 P 319; Wright 
nie Computing Scale Co., 47 Wash. 107; 
is)ilea Satya 

Wis.—Hammond v. Sandwich Mfg. 
©o,,- 146 Wis, © 485, 13° NW 10975 
Northern Supply Co. v. Wangard, 123 
Wis. 1, 100 NW 1066, 107 AmSR 984. 

18. Fiorito v. Clyde Equipment Co., 
2B. (2d). 807. 

19. Independent Shope Brick Co. v 
Dugger, (Tex. Civ. A.) 281 SW 600. 


Express warranties see supra §§ 
681-700. 

Implied warranties see supra §§ 
701-707. 


20. See statutory provisions. 

21. Cohn v. Bessemer Gas Engine 
Co., 44 Cal. A. 85, 186 P 200. 

227 7 Ala.——Marshalle ve, Gantt, 5 
Ala. 682. 


Ky.—Van Deren Hardware Co. v. 
Preston, 224 Ky. 170, 5 SW (2d) 1052, 
64 ALR 881. 


N. Y.—Hargous v. Ablon, 5 Hill 472 
{aff 3 Den. 406, 45 AmD 481]. 


Oh.—Smith v. Sipe, 11 Oh. Dec. (Re- 
print) 275, 25 CincLBul 394. 

Okl.—Wiggins v. Jackson, 31 Okl. 
292, 121-P. 662, 43 LRANS (153. 


R. I.—Kent v. Halliday, 23 R. I. 182, 
49 A 700. 


Eng.—Spedding v. Nevell, L. R. 4 
Cy lesa. 

Sask.—Ontario 
Bunn, 8 Sask. L. 58 


[a] MIllustration.—The excess of 
duties and imposts paid on cloth ata 
foreign customhouse because of a 
warranty of correctness of an invoice 
which considerably overstated the 
amount of goods is not recoverable, 
although it appeared that the exces- 
sive payment was occasioned by the 
error in the invoice. Hargous v. Ab- 
lon, 5 Hill (N. Y.) 472 [aff 3 Den. 406, 
45 AmD 481]. 


23. Detroit White Lead Works v. 
Knaszak, 138 Misc. 619, 34 NYS 924; 
Smith v. Sipe, 11 Oh. Dec. (Reprint) 
275, 25 CineLBul 394; Wiggins -v. 
Jackson, 31 Okl. 292, 121 P 662, 43 
LRANS 153. 

24. Ga.—Clark v. Neufville, 46 Ga. 
261. 

Iowa.—Peoples’ Sav. Bank v. Wa- 
terloo, etc., Rapid Transit Co., 118 
Iowa 740, 92 NW 691. 

Kan.—F. Hammar Paint Co. v. Glo- 
ver, 47 Kant 15, 27°P £30: 


Mont.—Butte Floral Co. v. Reed, 65 
Mont. 133,620) P32 5! 


N. Y.—Messmore v. New York Shot, 
etc., Co., 40 N. Y. 422; Schug v. Wag- 
ner, 77 Misc. 186, 185 NYS 1078; De- 
troit White Lead Works v. Knaszak, 
13 Misc. 619, 34 NYS 924. 


Oh.—Smith v. Sipe, 11 Oh. Dec. (Re- 
print) 275, 25 CincLBul 394. 


Okl.—Wiggins v. Jackson, 31 Okl. 
292, 121 P 662, 48 LRANS 1538. 


S. C:.—Smith, etc., Mach. Co. v. 
Johnston, 102 S. C. 130, 86 SH 489. 


“The rule that damages which are 


Wind Engine v. 
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breach of a warranty?° provide only for general dam- 
There can be no recovery of damages which 
are remote,2? contingent,?? uncertain,?* conjectur- 
al?® or speculative.?°® 
covery of special damages, if they were caused or 
contributed to by an insufficiency of the article 2 
its form or size which was designated by the buyer,?* 

or by the negligence of the buyer, 28 or by persisting 
in the use thereof after the breach is discovered,”® 


So, too, there can be no re- 


contingent and uncertain cannot be 
recovered embraces only such as are 
not the certain result of the breach; 
not such as are the certain result, but 
uncertain in amount.” Wakeman v. 
Wheeler, etc., Mfg. Co., 101 N. Y. 205, 
4 NE 264, 54 AmR 676 [quot Schug 


v. Wagner, 77 Misc. 186, 1385 NYS 
1078]. 
[a] Certainty in nature and cause 


required.——The damages must be cer- 
tain both in their nature and in re- 
spect of the cause from which they 
proceed. Ray Cons. Copper Co. v. 
American Engineering Co., 123 Misc. 
276, 204 NYS 849 [aff 210 App. Div. 
831 mem, 206 NYS 952 mem]; Detroit 
White Lead Works vy. Knaszak, 13 
Mise. 619, 34 NYS 924; Smith v. Sipe, 
11 Oh. Dec. (Reprint) 275, 25 CinceL 
Bul 394.’ 

25. Peppers v. Metzler, 71 Colo. 
234, 205 P 945; Catalano v. Cuneo 
Fruit, etc., Co., 17 OntWN 60. 


[a] Tllustration.—A purchaser of 
horses has been held not entitled to 
recover aS damages for the breach of 
a warranty the profits he would have 
realized from cultivation of land or 
the rents of the land. Wiggins v. 
Jackson, 32! Oki. 292; 121 .P56625543: 
LRANS 153. 


26. Iowa.—Peoples’ Sav. Bank v. 
Waterloo, etce., Rapid Transit Co., 118 
Iowa 740, 92 NW 691. 

Ky.—Van Deren Hardware Co. v. 
Preston, 224 Ky. 170, 5 SW (2d) 1052, 
64 ALR 881. 

Mont.—-Butte Floral Co. v. Reed, 65 
Mont. 138, 211 P 325 [cit Cyc]. 

N. Y.—Detroit White Lead Works 
v. Knaszak, 13 Misc. 619, 34 NYS 924. 

Oh.—Smith v. Sipe, 11 Oh. Dec. (Re-" 
print) 275, 25 CinecLBul 394. 

Okl.—Wiggins v. Jackson, 31 Okl. 
292, 121 P 662, 43 LRANS 153. 

R Re orca v. Halliday, 23 R. I. 182, 
49 A 70 


feta laters v. Canadian Fair- 
banks Morse Co., Ltd., 14 Sask, L. 32; 


Ontario Wind Engine v. Bunn, 8 
Sask. L. 58. : 
27. Nashuay (irony jete?, |) Com “ve 


Brush, 91 Fed. 213, 33 CCA 456. 


28. Conn.—Hitchcock vy. Hunt, 28 
Conn, 343. 


Mass.—Gascoigne v. Cary Brick 
Co., 217 Mass. 302, 104 NE 734, Ann 
(ORS NOM BEG. 


Oh. ec tee EaRae v. Billings, 33 Oh. 
Cirgwetacs 


Ven ceee v. Woodworth, 66 Vt. 
ae naa A 1034; Pinney v. Andrus, 41 


Wash.—Wright v. Computing Scale 
Co., 47 Wash. 107, 91 P 571. 


29. Towa.—Rice v. Friend, 179 
Iowa 355, 161 NW 310, 146 NW 748; 
Hagle Iron Works v. Des Moines Sub- 
ween R. -Co., 101 Iowa , 289, 70 NW 


O. Richardson Mach. 
v. Brown, 95 Kan. 685, 149 P 
434; Gale Sulky Harrow Mfg. Coline 
Moore, 46 Kan. 324, 26 P 703. 


ner Mfg. Co., 79 SW 225, 25 KyL 1974, 
Mo.—Mark v. H. D. Williams Coop- 
erage Co., 204 Mo. 242, 103 SW 
20; “Hope Engineering, etc., Co. v. 
Lightfoot, (A.) 198 SW 624. 
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or, with ordinary care and attention, might have 
However, the buyer may recover 
for injury resulting before his knowledge of de- 
fects,?! although continuing to use the goods after 


been discovered.®° 


knowledge of the defects.* 
Duty to mitigate damages.*? 


gate the damages. 


naturally resulting in the ordinary 


N. Y.—Isbell-Porter Co. v. Heine- 
man, 113 App. Div. 79, 98 NYS 1018; 
Bates v. Fish Bros. Wagon Co., 50 
App. Div. 38, 63 NYS 649 [aff 169 N. 
Y. 587 mem, 62 NE 1094 mem]; Bruce 
v. Fiss, etc., Horse Co., 47 App. Div. 
273, 62 NYS 96; Draper v. Sweet, 66 
Barb. 145. 


Pa.—McCormick Harvesting Mach. 
Co. v. Nicholson, 17 Pa. Super. 188. 


Tenn.—Lamborn v. Green, 150 
Tenn. 38, 262 SW 467; Gaar v. Stark, 
(CRA) PS 64S Wal sos 


W. Va.—Morgan Lumber, etc., Co. 
ee ee 101 W. Va. 87, 131 SE 
wD 


[a] Reasonable time to ascertain 
defects.—-The buyer has a reasonable 
time to ascertain defects and reason- 
ably to know the probable result of 
the continued use of the property. 
Hope Engineering, etc., Co. v. Light- 
foot, (Mo. A.) 193 SW 624. 


[b] Additional expense.— W here 
plaintiff guaranteed that certain ma- 
chinery sold by it to defendant would 
“deliver pulp 50% dry,” the extra 
expense of transporting the manu- 
factured product, by reason of  in- 
creased weight caused by the failure 
of the machinery to produce pulp in 
such condition, could not be recov- 
ered by defendant in an action for the 
purchase price of such machinery. 
Bagley ete, Co. v. Saranac River 
Pulp, ete., Co., 16 NYS 657 [aff 135 
N. Y. 626, 32 NE 132]. 


[ec] Use for a week.—The use of 
a threshing machine for a week will 
not preclude a recovery for breach 
of warranty as to its work where ef- 
forts were continually made _ to im- 
prove its condition and during the 
week the seller made some repairs re- 
sulting in a temporary good effect. 
Geo. O. Richardson Mach. Co. v. 
Brown, 95 Kan. 685, 149 P 434. 


30. Morgan Lumber, etc., Co. v. 
McDaniels, 101 W. Va. 87, 131 SE 879. 

31. Schaffner v. National Supply 
Co., 80 W. Va. 111, 92 SE 580. 


32. Schaffner v. National 
Co., supra. 


Supply 


33. Generally see Damages §§ 96-— 
104. 

34. Feeney, etc., Co. v. Stone, 89 
Or. 360, 171 P 569, 174 P 152; Wright 


v. Computing Scale Co., 47 Wash. 107, 
Sie esis, 

35. U. S.—George v. Crowder, 287 
Fed. 53. 

Ark.—Dilday v. David, 
898, 12 SW (2d) 899. 

Ill. Cedar Rapids, etc., R., etc., Co. 
vy. Sprague Electric Co., 280 Ill. 386, 
117 NE 461, LRA1918B 200 [aff 2038 
Tll. A. 424]. 


178 Ark. 


The purchaser on 
discovering any defect has an active?* duty®® to miti- 
This duty requires only the exer- 
cise of ordinary care*® or diligence,?? or the adoption 
of reasonable measures®® to minimize the loss, and 
the purchaser cannot recover such damages, which 
by so doing, he could have prevented.®® c 


Statutory and contractual provisions. 
ments and amount of damages for a breach of a war- 
ranty are sometimes provided for by statutes,*® and 
under the Uniform Sales Act the measure of damages 
for breach of warranty is made the loss directly and 


SALES 


bad faith.*4 


applicable. 


The ele- 


course of events 


Ind.—Edwards Mfg. Co. vy. Stoops, 
54 Ind. A. 361, 102 NE 980. 

Mo.—Saxony Mills v. Huck, 
208 SW 868. 

S. C.—Westinghouse Plectric, etc., 
Co. v. Glencoe Cotton Mills, 106 S. C. 
133, 90 SE 526; Smith, etc., Mdch. 
ree ve Johnston, 1025S. C. 130, 86, Sh 


(A.) 


Alta.—Chapin vy. Matthews, 9 Alta. 
L. 209. 


fa] Tllustration.—When the pur- 
chaser of an irrigation pump discov- 
ers that the pump will not meet the 
guaranty under which it was sold, 
he should, in mitigation of his dam- 
ages for the breach of the guaranty, 
cease to rely on it. Dilday v. David, 
178 Ark. 898, 12 SW (2d) 899. 


36. American Oil Pump, etc., 
v. Foust, 128 Or. 263, 274 P 322; Fae- 
ney, etc., Co. v. Stone, 89 Or. 360, 
171 P 569; Jones v. George, 61 Tex. 
345, 48 AmR 280; Wright v. Comput- 
ing Scale Co., 47 Wash. 107, 91 P 
571; Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984. 


Co. 


37. A. S. Cameron Steam Pump 
Works.v. Lubbock Light, etc., Co., 
(Tex. Civ. A.) 167 SW 256; Ham- 


mond vy. Sandwich Mfg. Co., 146 Wis. 
485, 181 NW 1097. 

38. La.—New Iberia Nat. Bank v. 
Teche Canning, etc., Co., 159 La. 946, 
106 S 451. 


Mo.—Friend v. Jones, (A.) 185 SW 
1159. 


N. Y.—Ralph B. Carter 
Fischer, 121 NYS 614. 


Pa.—Marsh v. Evans, 98 Pa. Super. 
510. 

Eng.—British 
tric; ‘ete,,."Co., 
Electric R. Co., 
673. 

Sask.—Advance Rumely Thresher 
Co., Inc. v. Whaley, 13 Sask. L. 239. 


39. Long v. Clapp, 15 Nebr. 417. 
19 NW 467; Jones v. George, 61 Tex. 
345, 48 AmR 280; Hammond vy. Sand- 
wich Mfg. Co., 146 Wis. 485, 131 NW 
1097. 


40. See statutory provisions. 


[a] Statutory measure of dam- 
ages held not applicable.—In an ac- 
tion to recover a deposit paid under 
a contract for goods, where the cause 
of action was not based on an ex- 
press warranty, the statute provid- 
ing the rule of compensation for the 
detriment caused by a breach of war- 
ranty of the quality of personal 
property is not applicable. Mahony 
v. Standard Gas Engine Co., 187°Cal. 
399, 202 P 146. 


[b] Where 


Conve 


Westinghouse Elec- 
td. v. Underground 
Ltdy [19127 A. wc, 


contract of sale is 


from the breach.** 
may contain a stipulation as to the measure of dam- 
ages in the event of a breach*? of warranty, in which 
case such stipulation is binding**® in the absence of 


Punitive damages.*® 
tive damages might be allowed if defendant wanton- 
ly,*® or recklessly,*” or in, utter disregard of plain- 

' tiff’s rights,48 breached the contract of warranty. 

Measure of damages for false representations not 

While a representation is only an in- 
ducement to the contract of sale, a warranty is a part 
of the contract,*® and the measure of damrages for 
false representations or deceit®® does not apply.°? 
Conditional sales.°? 
seller, a breach of warranty will not entitle the buy- 
er to recover general damages,°* but special dam- 


[§ 855. 


So, also, the contract of sale 


It has been held that puni- 


Where title is reserved in the 


modified by a subsequent agreement, 
but the warranty in the original con- 
tract remains, the measure of dam- 
ages for a breach of the warranty is 
that fixed by statute. Rossi v. Beau- 
oie Vineyard, 20 Cal. A. 770, 130 P 


41. Uniform Sales Act § 69 subd 6. 


42. Stipulations as to damages in 
event of breach of contract of sale 
see infra § 1145. 


43. Colo.—Shaw v. Water Supply, 
etc.,;, Co., 23° Colo. A. F510, 128 “P* 4805 
Canon City Electric Light, ete., Co. 
v. Medart Patent Pulley Co., 11 Colo. 
A. 300, 52 P 1030. 


Ill.—Rossbach y. Tincher 
Car Co., 178 Ill. A. 559. 


La.—J. I. Case Threshing Mach. 
Conv. Davis, 131 (bat'87, 59) S124. 


Mich.—McKinley v. Small, 
Mich. 436, 160 NW 652. 


Nebr.—Sycamore Marsh Harvester 
as v. Sturm, 13 Nebr. 210, 13 NW 


[a] Construction of agreement.— 
Where B sold a jack to W and in a 
writing made certain guaranties as 
to him, and after agreeing, if the 
jack failed to come up to the guar- 
anties, that he would refund the pur- 
chase money and pay W one hundred 
dollars for the expense of keeping 
him, and subjoined thereto below his 
signature was the agreement signed 
by him and § that, if the jack failed 
to come up to the written guaranty, 
they would pay to W one hundred 
dollars as a forfeit over and above 
the care and keeping, the liability of 
S does not include the repayment of 
the purchase price. Wood v. Stewart, 
81 Ark. 41, 98 SW 711. 


44. J. I. Case Threshing Mach. Co. 
v. Davis, 131 La. 87, 59 S 24. 


Motor 


193 


none: Generally see Damages §§ 268— 
46.’ Huffman v. Moore, 122 S. C. 


220, 115 SE 634. 


47. Huffman v. Moore, supra. 

48. Huffman v. Moore, supra. 

49. See supra § 672. 

50. See Fraud §§ 243-252. 

51. B. F. Sturtevant Co. v. Cham- 


pion Fibre Co., 232 Fed. 1, 146 CCA 
193; W. T. Adams Mach. Co. v. Cas- 
tleberry, 92 Ark. 310, 122 SW 998; 
Kalt Lumber Co. vy. Patrick Murphy, 
Ine. 13 NMS69.., Contra: Hustomenvcs 
Plate, 3 Colo. 402; Stiles v. White, 
11 Mete. (Mass.) 356, 45 AmD 214, 

52. Generally see infra § 1168 et 
seq. 


53. Lichtenthaler v. Samson Iron 
Works, 82 Cal. A. 220, 162 P 441; New 
Hamburg Mfg. Co. v. Webb, 23 Ont. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 855-856] 


ages>+ may be recovered.®5 


[§ 856] 2. Time and Place at Which Determina- 
ble. The damages are generally ascertained as of the 


time®® and place®’ of sale; or in 


property was not delivered to the buyer at the time 
of the sale, then the damages are to be ascertained as 
of the time®® and place®® of delivery, if the prop- 
erty has a market value at such place.®° 


Place of use or resale. However, to the above rules 


L. 44, 2 OntWN 588, 18 OntWR 216; 
Tomlinson vy. Morris, Lee One. odibs 
Frye v. Milligan, 10 Ont. 509; Cull v. 
Roberts, 28 Ont. 591. 


Contra Copeland v. 
Man. 143. 


54. Special damages see supra text 
and notes 13-32. 


55. Lichtenthaler v. Samson Iron 
Works, 32 Cal. A. 220, 162 P 441, 442; 
New Hamburg Mfg. Co. v. Webb, 23 
Ont. L. 44, 51, 2 OntWN _ 588, 18 Ont 
WR 216; Compton, etc., Loom Works 
v. Hoffman, 5 Ont. L. 554. 


“No one, in short, can be injured 
by a diminution in value, simply, of 
a chattel, until he owns it; 
may be injured by the failure of a 
machine to do the work he wants it 
for, no matter who owns the ma- 
chine. ... The purchaser says to 
the vendor—‘You furnished me: a 
machine to do a certain kind of work 
and with a warranty the implement- 
ing of which implied the capacity of 
the machine to do the work—the ma- 
chine will not do the work, and I 
have lost money thereby.’ It would 
be no answer for the vendor to Say, 
‘It is not your machine, it is mine.’ 
The purchaser would say: ‘What of 
that? You furnished me with the 
machine and warranted it to do my 
work—it is of no importance whose 
machine it is, yours, mine, or any 
other third person’s. And he would 
be right.’ New Hamburg Mfg. Co. 
v. Webb, supra [quot Lichtenthaler 
v. Samson Iron Works, supra]. 


56. U. S.—English v. Spokane 
Commn. Co., 57 Fed. 451, 6 CCA 416. 

Ark.—Morton v. Scull, 23 Ark. 289. 

Ga.—Cook v. Robinson, 19 Ga. A. 
207, 91 SE 427. 

Tll.—Nave v. Gross, 146 Ill. A. 104. 

Ky.—Colt Co. v. Berry, 218 Ky. 119, 
290 SW 1059; Barnard v. Napier, 167 
Ky. 824, 181 SW 624; Mosby v. Larue, 
143 Ky. 4338, 1386 SW 887. 


Hamilton, 9 


La.—Iberia Cypress Co. v. Von 
Schoeler, 121 La. 72, 46 S 105; Fos- 
ter v. Baer, 7 La. Ann. 613. ; 

Minn.—Wilson v. Reedy, 33 Minn. 


503, 24 NW 191. 

Mo.—Stearns v. McCullough, 18 
Mo. 411; Brown v. Emerson, 66 Mo. 
A. 63; McCormick Harvesting Mach. 
Co. v. Heath, 65 Mo. A. 461; Kerr v. 
Emerson, 64 Mo. A. 159; Layson Vv. 
Wilson, 37 Mo. A. 636. 


N. Y.—Bedford v. Hol-Tan Co., 143 
App. Div. 372, 128 NYS 578; Mitchell 
v. Rowley, 63 Misc. 643, 118 NYS 
751; Cary v. Gruman, 4 Hill 625, 40 
AmD 299; Voorhees v. Earl, 2 Hill 
288, 38 AmD 588. 


Oh.—Hedeen v. Bausinger, 
A. 336, 162 NE 650. 


Ss. D.—Hermon v. Silver,.15 S. D. 
476, 90 NW 141. 


Tex.—Fulwiler Electric Co. v. Mc- 
Gee, 211 SW 480. 


Wash.—Connor & Groger, Ine. v. 
Forest Mills, 108 Wash. 468, 184 P 
319); ‘Abrahamson v. Cummings, 65 
Wash. Soa ek? Hey 709: 


[a] Time of purchase.—Hausken 
v. Hodson-Feenaughty Co., 109 Wash. 
606, 187 P 319. 


57. Thompson y. Bertrand, 23 Ark. 


28 Oh. 


but he. 
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there are exceptions,*! as, for example, where the 


eases where the 


730; Morton v. Scull, 23 Ark. 289; 
McCormick Harvesting Mach. Co. v. 
Heath, 65 Mo. A. 461; Layson v. Wil- 
son, 37 Mo. A. 636; Hedeen v. Bau- 
Singer,.-28 Oh... Ay 336, 162 NE. 650; 
Connor v. Forest Mills, 108 Wash. 
468, 184 P 319; Abrahamson v. Cum- 
ge Goa Wash 35, 17 BAt0ose 

Ala.—Ewart: v. Cunningham, 
218° “Ala, 399, 122 S 359; McKinney 
v. Baker, 212 "Ala. 490, 103 S 467; Ala- 
bama Broom, 6tec., Co. v. Nashville 
Broom, ete) Co) 208) Alase222.- 94S 
83; Attala Oil, etc., Co. v. Goddard, 
207 Ala. 287, 92 S 794. But see Bu- 
ford v. Gould, 35 Ala. 265 (holding 
that damages are to be ascertained 
with reference to values as of the 
time of the sale). 

Ark.—Metal Furniture Co. v. Goss, 
158 Ark. 145, 249 SW 550. 

Cal. Hughes v. Bray, 60 Cal. 284; 
Krasilnikoff vy, Dundon, 8 Cal. A. 406, 
Dis le ly (27 

Ga,—-Americus:’ ‘Grocery: ’ Co: ) v. 
Brackett, 119 Ga. 489, 46 SE 657; 
Coffee v. Worsham, 31 Ga._A. 62, 119 
SE 665. 

Ill. Carpenter v. Joliet First Nat. 
Bank, 119 Ill. 352, 10 NE 18; Tiemer 
Vv. Zeidman, 159 Ill. A. 461; Atlas Fur- 
micturei©ON vt nk: Higgins Carpet 
Co., 71 Ill. A. 17. See also McClure v. 
Williams, 65 Ill. 390 (holding that 
damages should be ascertained as of 
the time the warranty is broken). 

Kan.—Loomis Milling. Co. v. Vaw- 
ter, 8 Kan. A. 437, 57 P 438. 

Md.—Camden Cons. Oil Co. v. 
Schlens, 59 Md. 31, 43 AmR 537; Wil- 
liamson v. Dillon, 1 Harr. & G. 444, 


Mich.—Henry v. Hobbs, 165 Mich. 
183, 130 NW 616. 


N. C.—Richardson v. Woodruff, 178 
N. C, 46, 100 SE 173. 


Okl.—Spaulding Mfg. Co. v. Cook- 
sey, 34 Okl..790, 127 P 414. 

Pa.—Morse v. Arnfield, 15 Pa. Su- 
per, 140. 

Tex.—Southern Gas, etc., Co. v. 
Adams, (Civ. A.) 169 SW 11438; Miles 
v. Patterson, 2 Tex. A. Civ. Cas. § 783. 

Va.—Jacot v. Grossman Seed, etc., 
Co., 115 Va. 90, 78 SE 646. 

W. Va.—Foutty v. Chalmax Sales 
Go.; 94-Wi. Va. 525, 119 SH 674,99 
W. Va. 300, 128 SE 389. 

Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 'NW 1066, 107 
AmSR 984, 

Ont.—Merrill v. Waddell, 
L. 572, 54 DomLR 18. 

Time of delivery see supra §§, 327- 

9. 


47 Ont. 


59. Ala.—McKinney v. Baker, 212 


Ala. 490, 1038 S 467. 


Ga.—Americus Grocery Co. v. 
Brackett, 119 Ga. 489, 46 SE 657. 


Tll.—Carpenter v. Joliet First Nat. 
Bank, 119 11). 352, 10 NE 18; Tiemer 
v. Zeidman, 159 Ill. A. 461; Atlas 
Furniture Co. v. E. S. Higgins Car- 
PetCo Wall, HAL LT 


Iowa.—Davidson Bros. Co. Vv. 
Smith, 143 Iowa 124, 121 NW 503. 

Ky.—Heilman Milling Co. v. Ho- 
taling, 53 SW 655, 21 KyL 950. 


Md.—Camden Cons. Oil Co. v. 
Schlens, 59 Md. 31, 48 AmR 537. 


seller has knowledge of the fact that the property 
is to be used®? or resold®* at another place than the 
place of delivery, and it is not practicable for the 
buyer to inspect the goods,** or he is induced, by the 
seller’s assurance that the goods conform to the war- 
ranty, not to inspect the goods until they reach their 
ultimate destination,®® then the damages will be esti- 
mated with reference to values at such place. 


Mich.—Henry v. Hobbs, 165 Mich. 
ped 130 NW 616. 


C.—Richardson v. Woodruff, 
178. ENC! 46, 100 SE 178. 
Okl.—Oliver v. White, 74 Okl. 60, 


176 P 946 


iy pak eh v. Patterson, 2 Tex. A. 
Civ Casty § 783% 


Va.—Jacot v. Grossman Seed, etc., 
Co., 115 Va. 90, 78 SE 646. 


W. Va.—Wilson y. Wiggin, 77 W. 
Va. 1, 87 SE 92. 


Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 - 
AmSR 984. 


ae of delivery see supra §§ 318— 


McKinney v. 212 Ala; 


490. O08 S467, 
61. See cases infra notes 62-65. 
62. Grace v. Levy, 30 Cal. A. 231, 

156 P 626; Krasilnikoff vy. Dundon, 8 

Cal. A. 406, 97 P 172; Whitehead, etc., 

Mach. Co. v., Ryder, 139 Mass. 366, 

31 NE 736; Converse vy. Burrows, 2 

Minn, 229. 

63. Ala.—McKinney v. Baker, 212 

Ala. 490, 103 S 467. 


Cal.—Germain Fruit Co. v. J. K. 


Baker, 


Armsley Co., 153 Cal. 585, 96 P 319; 
RN v. Gestri, 77 Cal. A. 578, 247 
PP2ag. ; 


Ill.—Thorne v. McVeagh, 75 Ill. 81; 
Tiemer v. Zeidman, 159 Ill. A. 461. 


Md.—Camden Cons. Oil Co. v. 
Schlens, 59 Md. 31, 43 AmR 587. 


N. C.—Lewis v. Rountree, 79 N. C. 
122, 28 AmR 309. 


Tenn.—Reese v. Miles, 99 Tenn. 
398, 41 SW 1065. 
Tex.—Tripis v. Gamble, (Civ. A.) 


28 SW 244. 


Wash.—Connor & Groger, Inc. v. 
Forest Mills, 108 Wash. 468, 184 P 
319. 

Eng.—Bridge v. Wain, 1 Stark. 504, 
2 ECL 192, 171 Reprint 543. 


But see Lattin v. Davis, Lalor 9 
(holding that, although the seller 
knew that the goods were purchased 
for another market, he did not agree 
to deliver the goods there, and the 
damages should be ascertained as of 
the place of delivery): 


[a] In absence of such knowledge 
the damages will be determined as of 
the time and place of delivery. Mc- 
punpey v. Baker, 212 Ala. 490, 103 S 
46 


[b] Agreement “to aa fare matter 
satisfactorily to plaintiff.’—Where 
sugar was delivered in New York to 
be shipped to Minnesota for resale, 
of which the seller had knowledge, 
and on a breach of warranty ‘agreed 
to adjust the matter satisfactorily to 
plaintiff,’ it was held that the dam- 
ages were to be ascertained as of 
values at the place of resale. -Lam- 
born v. Northern Jobbing Co., 15 F. 
(2d) 897. 


64. Germain Fruit Co. v. J. K. 
Armsby Co., 153 Cal. 585, 96 P 319; 
eae v. Levy, 30 Cal. A. 231, 156 P 


65. Porter v. Gestri, 77 Cal. A. 578, 
247 P 247, 
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Goods shipped “f. 0. b.’’%6 


vehicle of transportation.°? 


of warranty.7° 
Statutory provisions. 


66. Place of delivery where goods 
are shipped “f. 0. b.”? see supra § 323. 

67. Bronstone v. Burdett, (Man.) 
[1928] 1 DomLR 877. 


63. See supra § 367. 

69. See supra § 367. 

70. Rosenburg v. Capital Cut 
Stone, etc., Co., 28 Ariz.’ 605, 238 P 
330; Levine v. Hochman, 217 Mo, A. 
76, 273 SW 204. 


71. See statutory provisions. 


72.) Moss..v.. Smith< 138i) Cal. 519, 
185 P 385; Burge v. Albany Nurser- 
es mene GLh6raCale VSi3t 68a Poi38d3) 
Shearer vy. Park Nursery Co., 103 Cal. 
415, 87 P 412, 42 AmSR 125. 


73. Burge v. Albany Nurseries, 
Ine., 176 Cal. 318, 468. P 343; Shearer 
v. Park Nursery Co., 103 Cal. 415, 37 
P 412, 42 AmSR 125. 


74. U. S.—Marsh v. McPherson, 
105 U. S. 709, 26 L. ed. 1139; George 
v, Crowder, 287 Fed. 53; O. C. Barber 
Min., ete., Co. v. Brown Hoisting 
Mach. Co., 258 Fed. 1, 169 CCA 139; 
Fuerst v. Polasky, 249 Fed. 447, 162 
COASTS) By MaSturtevant.iCo. 4 Vv. 
Champion Fibre Co., 232 Fed. 1, 146 
CCA 193; Meyer, etc., Co. v. Everett 
Pulp, ete., Co., 184 Fed. 945 [rev on 
other grounds, 193 Fed. 857, 113 CCA 
643]; Norwood Paper Co. v. Colum- 
bia Paper Bag Co., 185 Fed. 454, 107 
CCA 524; Union Selling Co. v. Jones, 
128. Fed. 672, 638 CCA 224; ‘Florence 
Oil vete:, Co: v..Harrar, (19; Bedi 150, 


55 CCA 656; Schreiber’ v. Andrews, 
101 Fed. 763, 41 CCA 663; Nashua 
Iron, etc., Co. v. Brush, 91 Fed. 213, 33 


CCA 456; Wilson v. New U> S. Cat- 
tle-Ranch Co., 73 Fed. 994, 20 CCA 
241; Crane Co. v. Columbus Constr. 
Co., 73 Fed. 991, 20 CCA~*233; ‘Her- 
cules Iron Works v. Dodsworth, 67 
Fed. 556 [aff 66 Fed. 483, 13 CCA 
552]; English v. Spokane Commn. 
Co., 57 Fed. 451, 6 CCA 416; New- 


berry v. Bennett, 38 Fed. 308, 13 
Sawy. 632; Mack v. Sloteman, 21 Fed. 
109. 


Cunningham, 219 
Ala. 399, 122 S 359; Nashville Broom, 
etc., Co. v. Alabama Broom, etc., Co., 
211 Ala. 192,7 100. S 4232; -Columbia 
Motors Co. v. Williams, 209 Ala. 640, 
96 S 900; Alabama Broom, etc., Co. 
We Nashville Broom, etc., Co., 208 Ala. 
222, 94 S 83 [quot Cyc]; Attalla Oil, 
ete., Co. v. Goddard, 207 Ala. 287, 92 
S 794; Chapman v. ha! 25 Dowling 
Hardware Co., 205 Ala. 586, 88 S 748; 
Roddam v. Brown, 201 Ala. 109, 77 s 
403; Bessemer Ice Delivery Co. v. 
Brannen, 138 Ala. 157, 35 S 56; Snow 
Vv. Schomacker, 69 Ala. 111, 44 AmR 
509; Herring v. Skaggs, 62 Ala. 180, 
34 AmR 4; Buford v. Gould, 35 Ala. 
265; Stoudenmeier v. Williamson, 29 
. 558; Worthy v. Patterson, 20 
Ala. 172; Marshall v. Wood, 16 Ala. 
806; Kornegay v. White, 10 Ala. 255% 
Willis v. Dudley, 10 Ala. 933; Gris- 
som v. Colt, 22 Ala. A. 672, 118 S 580: 
Vann v. McCord, 22 Ala. A. 241, 114 
S 418. 


Ark.—Fine v. Moses Melody Shop, 
182 Ark. 155, 30 SW (2d) 817; West- 


— 


Ala.—Ewart v. 


Under an “f. 0. b.” 
contract, damages for a breach of warranty are al- 
lowed only as of the date of delivery on board the 
» But, where the goods 
are consigned to the seller,®® or where they are con- 
signed sight draft attached,°? the destination is the 
place of delivery at. which the values will be fixed 
for the purpose of ascertaining damages for a breach 


Under a statutory 
that the difference in values should be taken as of 
the time to which the warranty refers,‘? where the 
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discovered. 


[§ 857] 3. Difference in Value. 
as to the measure of damages on a breach of war- 
ranty is that the buyer is entitled to recover the dif- 


[§§ 856-857 


breach of warranty and the time of discovery thereof 
are widely separate in point of time, the time to 
which the warranty refers is the time when the 
breach thereof is,?2 or with due diligence might be,** 


The general rule 


ference between the actual value of the goods and 


provision 


ern Cabinet, etce., Mfg. Co. v. Davis, 
20) AK 370, 181 SW 273; Thomp- 
son v. O. A. Crenshaw Grain Go., 113 
Ark. 169, 167 SW 699; Yellow Jacket 
Min. Co, v. Tegarden, 104 Ark. 573, 
149 SW 518; B. A. Stevens Co. v. 
Whalen, 95 Ark. 488, 129 SW 1081; 
Murry v. Meredith, 25 Ark. 164; Ta- 
tum v. Mohr, 21 Ark. 349, 
Cal.—Silberhorn Co. v. Wheaton, 
51 P 689; Armstrong v. Lassen Lum- 
ber, ete., Co.,”(A.)° 260 P 810; Al- 
guire v. Riverside Sheet Metal 
Works, “51 Cali A> 630, 197 BP 412: 
Tibbals Oakum Co. v. Meigs, 11 Cal. 


A. 298, 104 P 844; Erie City Iron 
Works v. Tatum, 1 Cal. A, 286, 82 P 
92. 


Colo.—Denver Horse Importing Co. 
v. Schafer, 58 Colo. 376, 147 P 367; 
Huston v. Plato, 3 Colo. 402; Smith 
v. Mayer, 3 Colo. 207; Springer v. 
Puckett, 25 Colo. A. 547, 189 P 1115; 
Shaw v. Water Supply, etc., Co., 23 
Colo. A. 110, 128 P 480. 


Conn.—Coast Cent. Milling Co. v. 
fussed Lumber Co., 88 Conn. 109, 89 
A ‘i 


Del.—Loper v. Lingo, 29 Del. 170, 
97 A 585; Ellison v. Simmons, 22 Del. 
200, 65 A 591; Collins v. Tigner, 21 
Del. 345, 60 A 978; Cummins y. En- 
nis, 20 Del. 424, 56 A 3877; 
Young, 5 Del. 233. 


D. C.—Fries, ete., Co. v. Living- 
stone, 56 App. 209, 12 F. (2d) 150. 


Ga.—Americus Grocery —Cowwiw. 
Brackett, 119 Ga. 489, 46 SE 657; 
Berry vy. Shannon, 98 Ga. 459, 25 
SE 514, 58 AmSR 313; Porter v. 
Pool, 62 Ga. 238; Hook v. Stovall, 
26 Ga. 704; J. E. De Vaughn’s Son 
v. ‘Ohio Pottery, etc, Co., 12. Ga. A. 
50, 76 SE 793; Smith vy. Hodges, 8 
GawA. 185; (Oesh) 19/5. 


Tll.—E. A. Moore Furniture Co. v. 
Sloane, 166 Ill. 457, 46 NE 1128 [aff 
64 Ill. A. 581]; Wheelock vy. Berleley, 
138 Dll) 153, 27. NE 942; ‘Thorne v. 
McVeagh, 75 Ill. 81; McClure v. Wil- 
liams, 65 Ill. 390; Wallace v. Wren, 
82 Ill. 146; Strawn v. Cogswell, 28 
Tll. 457; Woodworth v. Woodburn, 
20 Ill. 184; Sandow Motor Truck Co. 
v. Brown, 216 Ill. A. 108; Gifford- 
Wood Co. v. Western Fuel Co., 209 
Til. A. 357; Stark Music Printing, 
etc., Coy vo Witmark, L899 TI A. 2985 
Staver Carriage Co. v. American, 
ete., Mfg. Co., 188 Ill. A. 634; Wood- 
ford Distilling Co. v. Remington 
Typewriter son. 174 21 VAL ide 
Schleuter v. Sherman, 169 Ill. A. 386; 
Foster v. Smith, 163 Ill. A. 618; Nave 
v. Gross, 146 Ill. A. 104; Mayer v. 
Automobile Exch., 125: Ill. A. 648; 
Miller™ v.. Alaxicoh, 2235 0N. -A: 464: 
Wallace v. Tanner, 118 Ill. : 
Hennan v. Redmen, 101 Il. 
Skinner v. Mulligan, 56 Ill. A. 47: 
Glidden v. Pooler, 50 Ill. A. 36; Hodg- 
man v. State Line, etc., R. Co., 45 
Ill. A. 395; Miller v. Law, 44 Ill. 
A. 630. 

See also Brian v. H. A. Born Pack- 
ers’ Supply Co., 203 Ill. A. 262; An- 
derson Computing Scale Co. v. Hat- 
tenbach, 199 Ill. A. 467; Dravo Doyle 
Co. v. Sulzberger, etc., Co., 197 Ill. 


Burton v. 


what the value would have been if the goods had been 
as warranted,** although in some jurisdictions, where 
the article may be made to conform to the warranty 


A. 547; Overall v. Chicago Motor 
CariCo., 183 Ti, A. 276. 


Ind.—Sanderson v. Trump Mfg. 
Co., 180 Ind. 197, 102 NE 2; Blacker 
v. Slown, 114 Ind. 322, 16 NE 621; 
Hege v. Newsom, 96 Ind. 426; Cline 
v. Myers, 64 Ind. 304; Ferguson v. 
Hosier, 58 Ind. 438; Tritlipo v. Lacy, 
55 Ind. 287; Booher v. Goldsborough, 
44 Ind. 490; Street v. Chapman, 29 
Ind. 142: Overbay v. Lighty, 27 Ind. 
27; Stiefel v. Witherspoon, 71 Ind. 
A. 192, 124 NE 507; K. W. Ignition 
Co. v. Greenville Metal Products Co., 
66 Ind. A. 345, 114 NE 989; Meyer 
v. Green, 21 Ind. A. 138, 51 ‘NE 942, 
69 AmSR 344; Crist v. Jacoby, 16 
Ind. A. 688, 38 NE 543; Green v. 
Witte, 5 Ind. A. 343, 32 NE 214; 
Bushman vy. Taylor, 2 nds FA v8 28 
NE 97, 50 AmSR 238. 


Iowa.—Norris v. O’Connor, 166 
Iowa 3038, 147 NW 752; Loxtercamp 
Vv. Lininger Impl. Co., 147 Iowa 29, 
125 NW 830, 33 LRANS 501; Steelé 
v. Andrews, 144 Iowa 360, 121 NW 
a WT Davidson Bros. COoueve Smith, 143 
Iowa 124, 121 NW 503; Elwood v. 
McDill, 105 Iowa 437, 15 NW 340; 
Alpha Checkrower Co. v. Bradley, 105 
Iowa 537, 75 NW 369; Douglass v. 
Moses, 65 NW 1004; ‘Aultman, 
Co. v. Shelton, 90 Iowa 288, 
857; Love v. ‘Ross, 89 Iowa 400, 56 
NW 528; Douglass v. Moses, 89 lowa 
40, 56 NW 271, 48 AmSR 353; Short 
v. Matteson, 81 Iowa 638, 47 NW 874; 
Joyce v. Bitzer, 77 Iowa 73, 41 NW 
575, 3 LRA 184: Jackson v. Mott. 76 
Iowa 263, 41 NW 12; McCormick v. 
Vanatta, 43 Iowa 389; Lacey v. 
Straughan, 11 Iowa 258. 


Kan.—Isaacs v. Jackson Motor UCo., 
108 Kan. 17, 193 P 1081; Weybrick v. 
Harris, 31 ‘Kan. 927.81! P 271: - Field 
Vv. Kinnear, 4 Kan, 476; Loomis Mill- 
Be COM Vs Vawter, 8 Kan. A. 437, 57 PB 


Ky.—Van Deren Hardware Co. v. 
Preston, 224 Ky, 170, 5 SW (2d) 1052; 
ore Colt Corre Berry, 218 Ky. 2119; 
290 SW 1059; Paducah Hosiery Mills 
v. Proctor, 210 Ky. 806, 276 SW 803; 
Coleman v. Sowders, 206 Ky. 841, 268 
SW 579; Missouri ‘Moline Plow Go, 
Vv. Render, WOO Mey Sy ee DAS Wena 
Vaughn Vv. Shady Grove Milling Co., 
194 Ky. 326, 239 SW 37; Hauss. v. 
Surran, 168 Ky. 686, 182 SW 927, LRA 
1916D. 997; Barnard v. Napier, 167 
Ky. 824, 181 SW 624; L. A, Becker 
Cow Vv. Baker, 146 Ky. 233, 142 SW 
222; eavell v. Coleman, 144 Ky. 
825, 1389 SW 1079; Mosby. v. Larue, 
1438 Ky. 438, 186 SW 887; Sapp v. 
Bradfield, 137 Ky. 308, 125° SW 721; 
136 AmSR 291; Marbury Lumber Co. 
v. Stearns Mfg. Co., 107 SW 200, 32 
KyL 739; Danville "Coal, etes SCommve 
Viltner Mfg. Co., 79 SW 225, 25 Kyl 
1974; Ewing v. Hauss, 50 SW 249, 20 
Kyl 1883; Sharpe v. Bettis, 32 SW 
395, 17 KyL 673. 


La.—lIberia Cypress Co. v. Von 
Schoeler, 121 La. 72, 46 S 105; Fos- 
ter v. Baer, 7 La. Ann. 613; Violette 


v. Capitol City Auto'Co., 4 La. A. 465. 


Me.—Noble v. Buswell, 96 Me. 73, 
51 A 244; Storer v. Taber, 83 Me. 387, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by reasonable changes or repairs, the cost of remedy- |. ing the defect may or must be taken as the measure 


22 A 256; Thoms v. Dingley, 70 Me. 
100, 35 AmR 310; Moulton vy. Scruton, 
39 Me. 287. 


Md.—International Motor Co. v. 
Oldfield, 184 Md. 207, 106 A 611; Rit- 
tenhouse-Winterson Auto Co. v. Kiss- 
ner, 129 Md. 102, 98 A 361; White Au- 
to. Co. v. Dorsey, 119: Md. 251, 86 A 
617; Horn v. Buck, 48 Md. 358; Lane 
v. Lantz, 27 Md. 211. 


Mass.—National Wholesale Grocery 
Co. v. Mann, 251 Mass. 238, 146 NE 
791; Learned v. Hamburger, 245 Mass, 
461, 1389 NE 641; New York Cent. R. 
Co. v. Freedman, 240 Mass. 200, 133 
NE 101; Stock v. Snell, 226 Mass. 499, 
116 NE 2638; Gascoigne v. Cary Brick 
Co., 217 Mass. 302, 104 NE 734, AnnCas 
1917C 3386; Leavitt v. Fiberloid Co., 
196 Mass. 440, 82 NE 682, 15 LRANS 
855; White v. McLaren, 151 Mass. 
553, 24 NE 911; Brown v. Bigelow, 10 
Allen 242; Whitmore v. South Boston 
Iron Co., 2 Allen 52; Tuttle v. Brown, 
4 Gray 457, 64 AmD 80; Reggio v. 
Braggiotti, 7 Cush. 166. 


Mich.—Holcomb, ete., Mfg. Co. v. 
Cataldo, 199 Mich. 265, 165 NW 941; 
Patterson v. Gore, 177 Mich. 591, 143 
NW 643; Henry v. Hobbs, 165 Mich. 
183, 1830 NW 616; Hardy v. Stoepel, 
162 Mich. 676, 127 NW 703; Maxted 
v. Fowler, 94 Mich. 106, 53 NW 92; 
Sinker v. Diggins, 76 Mich. 557, 43 
NW 674; Barker’ v. Cleveland, 19 
Mich. 230. 


Minn.—McGrath v.- Cunningham 
Mercantile Co., 163 Minn. 416, 204 
NW 322; People’s State Bank v. Rand- 
by, 158 Minn. 309, 197 NW 265; Pio- 
neer Electric Co. v. McCurdy, 151 
Minn. 304, 186 NW 776; McGuire v. 
Chambers, 148 Minn. 57, 180 NW 1013; 
Wilson vy. Danderand, 124 Minn, 120, 
144 NW 460; Skoog v. Mayer, 122 
Minn. 209, 142 NW 193; Miamisburg 
Twine, ete., Co. v. Wohlhuter, 71 Minn. 
484, 74 NW 175; Hansen v. Gaar, 63 
Minn. 94, 65 NW 254; Merrick v. 
Wiltse, 37 Minn. 41, 33 NW 3; _ Os- 
borne v. Marks, 33 Minn. 56, 22 NW as 
Johnston Harvester Co. v. Clark, 31 
Minn. 165, 17 NW 111; Minneapolis 
Harvester. Works v. ‘Bonnallie, 29 
Minn. 373, 18 NW 149; Frohreich v. 
Gammon, 28 Minn. 476, 11 NW _ 88; 
Marsh v. Webber, 16 Minn. 418; Con- 
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Friedman v. Tamargo, 171 NYS 171; 
Detroit Steel Products Co. v. Bern- 


‘theimer, etc., Pilsener Brewing Co., 151 


NYS 876; Wes J. Wing Mfg. Co. v. 
Dairymen’s Mfg. Co., 136 NYS 66; Co- 
lumbian Engineering Co. v. Leonard 
Keil, Inc., 131 NYS 671; Bodger v. 
Hills, 113 NYS 879; McQuade v.. New- 
man, 88 NYS 363; Aherin v. O’Brien, 
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25 A 632; Freyman v. Knecht, 73 Pa. 
141; Seigworth v. Leffel, 76 Pa. 476; 


Schulz, 
York Mfg. Co. 


874 [55 C.J.] 


Stetson v. Croskey, 52 Pa. 230; Struth- 
ers) v2, Clark, '30 ea. 2103) (Cothers ovis 
Keever, 4 Pa. 168; March v. Evans, 
98 Pa. Super. 510; Budd v. Mutchler, 
98 Pa. Super. 420; Hoffman v. Hock- 
field, 75 Pa. Super. 595; ‘Samuel v. 
Delaware River Steel Co., 69 Pa. Su- 
per. 605 [mod on other grounds 264 
Pa. 190,107 A 700]; Reynolds v. Ram- 
sey, 56 Pa. Super. 97; Liggett.v. Rit- 
ter, 54 Pa. Super. 405; Standard Auto. 
Co. v. Thurston, 54 Pa. Super. 160; 
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[a] Ascertainment of value.—In a 
suit for damages for breach of war- 
ranty of a hollow clay tile silo not to 
crack or bulge if erected on a suita- 
ble foundation, defendant having sold 
the material for the silo which was 
constructed by plaintiff, the value of 
the silo could be predicated on its 
cost, including the cost of. material 
as well as of labor entering into its 


construction. Texas Kalamazoo Silo 
Co. v. Alley, (Tex. Civ. A.) 191 SW 
774, 

[b] Net value.—Where sand con- 


tained a less quantity of thorium than 
represented, the buyer’s measure of 
damages is the value of the extracted 
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thorium in a quantity equal to what 
the sand should have contained, less. 
the cost of extraction plus the con- 
tract price of sand. Fuerst v. Pola- 
sky, 249 Fed. 447, 162 CCA 13. 


[ec] Value of defective article. 
In an action for breach of contract 
to manufacture a proper piston rod 
for an engine, an instruction that the 
measure of damages was the differ- 
ence between the value of the piston 
rod as it was before it was broken 
and afterward was properly refused, 
since: the rod, if actually defective, 
would seem to have been equally val- 
uable after, as it was before, the de- 
fect was discovered. Rollins Engine 
Co. v. Eastern Forge Co., 73 N. H. 92, 
59 A 382, 68 LRA 441. 


[d] Value as installed.—Where a 
warranty that a furnace would heat a 
building to a certain temperature is 
breached, the measure of damages is 
the difference between the value of 
the furnace and installation as it was 
installed, andsthe value of the furnace 
and installation as it should have 
been. Meyer Furnace, ete., Co. v. 
Greenwell, (Mo. A.) 297 SW 197. 


[e] Wholesale or retail price.— 
The measure of damages for breach 
of a warranty of quality of a carload 
of oranges intended for retail trade is 
their reasonable retail market value 
had they been in good condition, less 
the amount realized from a fair sale 
of them, and the market value of car- 
load lots is not the standard. Fay 
Fruit Co. v. Talerico, (Tex. Civ. A.) 
69 SW 196. 

[f] Secondhand machinery.—(1) 
The measure of damages on breach of 
warranty as to the condition of sec- 
ondhand milling machinery is the dif- 
ference between the value of the parts 
in first-class condition as secondhand 
machinery, and in their defective con- 
dition (Yellow Jacket Min. Co. v. Te- 
garden Bros., 104 Ark. 573, 149 SW 
518), (2) or the cost of putting them 
Sates Lana, condition (see infra § 


[g] Where property consists of 
several parts.—Where the property 
sold under a warranty consists of sev- 
eral parts which can be used inde- 
pendently of each other, the measure 
of damages is the difference in value 
between the actual value of the com- 
bination sold and its value if as war- 
ranted. Smith, etc., Co. v. Morgan, 
152 Ky. 430, 153 SW 749; Benson vy. 
Port Huron Engine, ete., Co., 83 Minn. 
321, 86 NW 327; McCormick Harves- 
ter Mach. Co. v. MeNicholas, 66 Minn. 
384, 69 NW 36; Osborne vy. Carpenter, 
37 Minn. 331, 34 NW 163; Osborne v. 
Huntington, 37 Minn. 275, 33 NW 789; 
Melby v. Osborne, 33 Minn. 492, 24 
NW 253. Measure of damages where 
Separate parts are of no practical use 
see infra § 458 note 90 [c]. 

[h] Fitness for particular pur- 
pose.—(1) The measure of damages 
recoverable for breach of warranty in 
the sale of an engine guaranteed to 
have sufficient power to do certain 
work is to be determined by the dif- 
ference between its market value for 
any purpose and its value as war- 
ranted. Himes v. Kiehl, 154 Pa. 190, 
25 A 632. (2) But if the goods are 
not aS warranted and goods of the 
particular kind and quality cannot be 
then purchased in the open market, 
the value of the goods for such spe- 
cial purpose is the basis of estimating 
damages. Staver Carriage Co. v. 
American, ete., Mfg. Co., 188 Ill. A. 
634. See also Waldes v. Hanes, 203 
THY A276, 


[i] Property used in manufacture 
of finished product.—(1) When mate- 
rial is sold to be manufactured into 
articles of merchandise, with a war- 
ranty of quality for that purpose, the 
measure of damages for breach of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of damages,’* and fyrther, under circumstances here- 
inafter considered, the purchase price may be re- 
covered,’® or may be taken as the measure of the 
value of the goods if as warranted.*7 

Under the Uniform Sales Act in the case of breach 
of warranty of quality, the loss, in the absence of 
special circumstances showing proximate damage of 
a greater amount, is regarded as the difference be- 
tween the value of the goods at the time of delivery 
to the buyer and the value they would have had if 
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they had answered to the warranty.7$ 


warranty where the material has not 
been used for such purpose is the dif- 
ference in value between the material 
received and material as good as the 
Warranty called for (Hoagland Ligety 
Co. v. Finkelstein, 181 NYS 353); (2) 
but, where the material has been used 
for such purpose, the measure of 
damages is the difference in value be- 
tween the articles manufactured from 
the defective material and what their 
value would have been if the material 
had been equal to the quality war- 
ranted (Cleveland Linseed Oil Co. v. 
Buchanan, 120 Fed. 906, 57 CCA 498: 
Parks v. Morris Ax, etc., Co., 54 N. 
Y. 586; Milburn v. Belloni, 39 N. Y. 
53, 100 AmD 403, 6 Transcr. A. 343 
[rev 34 Barb. 607, 12 AbbPr 451, 22 
HowPr 18]; Moore v. King, 57 Hun 
224, 10 NYS 651 [aff 1384 N. Y. 596, 
31: NE 624]; Dommerick v. Garfunkel, 
28 Misc. 433, 58 NYS 1006; Jones v. 
Mayer, 16 Misc. 586, 38 NYS 801; 
Hoagland Ligety Co. v. Finkelstein, 
181 NYS 353), (8) although, if such 
goods were sold with knowledge of 
the defects and under circumstances 


that left no liability on the manufac- 


turer’s part to the purchasers, the 
measure of damages is the difference 
between the price actually received, if 
such price is at least equal to the 
actual value, and the value of the 
article as it would have been if the 
goods had been as warranted (Wait v. 
Borne, -123 N.Y. 592, 25 (NE 10535 
Black v. Dudley, 75 App. Div. 72, 77 
NYS 766; Sherman v. Billings, 90 Hun 
544, 36 NYS 69). (4) But this rule 
does not apply where the defect is dis- 
covered before the goods are used in 
the manufacture of the finished prod- 
uct. Powell v. New England Cotton 
Yarn Co., 154 App. Div. 875, 139 NYS 
569; Black v. Dudley, 75 App. Div. 
12, 12 “NYS 766. 

[j] Property used for construction 
purposes.—(1) Where goods are 
bought by sample, but those delivered 


‘are not of the same quality as the 
‘sample, the buyer is entitled to show, 


in an action by the seller to recover 
the price, the value of his building 
with the defective goods and the vai- 
ue as it would have been had the 
goods been delivered according to the 
sample (Elwood Planing Mill Co. v. 
Harting, 21 Ind. A. 408, 52 NE 621; 
New York Hydraulic Press Brick Co. 
v. Cunn, 43 Misc. 330, 87 NYS 168; 
Independent Shope Brick Co. v. Dug- 
ger, (Tex. Civ. A.) 281 SW 600 [aft 
(Commn. A.) 285 SW 599]), (2) and 
the measure of damages is not the 
difference in the market value of the 
entire premises with and without the 
defect, the house having a separate 
market value from the land (Inde- 
pendent Shope Brick Co. v. Dugger, 
(Tex. Civ. A.) 281 SW _ 600 [aft 
(Commn. A.) 285 SW 599]); (3) but 
the rule is not applicable where the 


exercise of reasonable prudence would, 


have suggested that the buyer make 


- some test to determine whether the 


goods conformed to the sample 
(Washington Hydraulic Press Brick 
Co. v. Sinnott, 92 NYS 504). 


{k] Part payment not included in 
damages.—Where the article is re- 
tained by the buyer, the amount of a 
part payment is not to be included in 


the damages. . Himes v. Kiehl, 154 
Pa. 190, 25 A 6382. 

[1] Where parts are added to ma- 
chine.—In a seller’s action for the 
price of machines, the buyer is enti- 
tled to recover, on a counterclaim for 
breach of warranty, the difference, if 
any, in the value of the machines as 
they were with parts added to them 
after their delivery, and their value 
if they had been aS warranted. Pa- 
ducah Hosiery Mills v. Proctor, 210 
Ky. 806, 276 SW 803. 

[m] Property bought for resale.— 
(1) Where property is bought on a 
warranty that it is of a certain qual- 
ity for the purpose of resale, the 
measure of damages is the difference 
between the price brought on resale 
of the property and the price it would 
have brought if it had corresponded 
with the warranty. Egbert v. Han- 
ford Produce Co., 92 App. Div. 252, 
86 NYS 1118. (2) Special damages 
see supra § 855. (38) This is espe- 
cially true where such property is 
bought to fill an order of the buyer. 
Friedman v. Tamargo, 171 NYS 171. 
(4) Difference between purchase price 
and resale price aS measure of dam- 
ages were goods bought for purpose 
of resale see infra note 82 [e]. 

[n] Erroneous measure of dam- 
ages.—On an issue of breach of war- 
ranty of efficiency of machinery, the 
measure of damages being the differ- 
ence between the value of the ma- 
chinery as it was and as it would have 
been had it complied with the war- 
ranty, it was error to ascertain the 
percentage of deficiency and award as 
damages such percentage of the con- 
tract price and cost of installation. 
Sanderson v. Trump Mfg. Co., 180 Ind. 
197, 102 NE 2. 


75. See infra §§ 860, 866. 
76. See infra § 858. 


77. See infra text and notes 81- 
85. 


78. Uniform Sales Act § 69 subd 7. 


79. Hook v. Stovall, 26 Ga. 704; 
McGuire v. ,Chambers, 148 Minn. 57, 
180 NW 1013; Hardie-Tynes Mfg. 
Co. v. Hastern Cotton Oil Co., 150 N. 
C. 150, 63 SE 676, 184 AmSR 899; 
Sele worth +;v. \lieffel; 76) (Pa. “476; 
Cothers v. Keever, 4 Pa. 168. 

80. Hook v. Stovall, 26 Ga. 704; 
Douglass v. Moses, (lowa) 65 NW 
1004; Learned v. Hamburger, 245 
Mass. 461, 139 NE 641; Coble-v. Pot- 
ter, 155 App. Div. 716, 140 NYS 855. 


Effect of resale at same or greater 
price see infra § 867. 
81. See supra § 844. 


82. U. S.—South Covington, 
St. R. Co. v. Gest, 34 Fed. 628. 


Ala.—Robinson v. Steverson, 20 
Ala. A. 59, 100 S 910 [certiorari den 
211 Ala. 597,100 S 912]. 


Ark.—Metal Furniture Co. v. Goss, 
158 Ark. 145, 249 SW 550; Forrester 
v. Locke, 149 Ark. 225, 231 SW 897; 
Southern Produce Co. v. Oteri, 94 
Ark. 318, 126 SW 1065. 


Cal.—Lichtenthaler v. Samson Iron 
Works, 32 Cal. A. 220, 162 P 441. 

Colo.—Tilley v. Montelius Piano 
Co., 15 Colo. A. 204, 61 P 483; Canon 


etc., 
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Price paid. In the application of this rule, in de- 
termining the measure of damages, no attention is 
ordinarily given to the price paid’® and it is held 
that the fact that the goods were actually worth the 
price which was paid fer them is immaterial.*° 
as the purchase price has been held to be prima facie 
evidence of the value of the goods if they were as 
warranted,*! the rule that the measure of damages 
is the difference between the purchase price and the 
actual value of the goods has been applied.*? How- 


But 


Conny 


City Electric Light, etc, x 
1L,- Colo: 


Medart Patent Pulley Co., 
A.4300,-52. Pi 1030. 


FS ale eane oreo v. Hunt, 28 Conn. 


Ga.—Springer Vv. Indianapolis 
Brewing Co., 126 Ga. 321, 55 SE 53; 
Americus Grocery Co. v. Brackett, 
119 Ga. 489, 46 SE 657; Florence v. 
Pattillo, 105 Ga. 577, 32 SH 642; 
Berry v. Shannon, 98 Ga. 459, 25 
SE 514, 58 AmSR 3138; Atkins v. 
Cobb, 56 Ga. 86; Clark v. Neufville, 
46 Ga. 261; Feagin v. Beasley, 23 
Ga. 17; Badgett v. Broughton, 1 Ga. 
591; Boone v. Lewis, 35 Ga. A. 478, 
t33:.-SHE) ‘6535. J.B. Colt.Co. iweMal 
lory, ©35° Gai. As 289, 91332S HE: 555-235 
B. Colt Co. v. Wheeler, 31 Ga. A.. 427, 
120 SE 792; Coffee v. Worsham, 31 
Ga. A. 62, 119 SE 665; Ceylona Co. 
v. Selden Truck Sales Co., 23 Ga. A. 
275, 97 SE 882; Cook v. Robinson, 
19 Ga. A. 207, 91. SE 427; Mountain 
City Mill Co. v. Wood, 11 Ga. A. 486, 
75 SE 823; Oxford Knitting Mills 
ye eetdt eae 6 Ga. A. 301, 64 SH 


Ill.— Carpenter v. Joliet First Nat. 


Bank, 119 Ill. 352, 10 NE 18; Crab- 
tree v. Kile, 21 Ill. 180; Eckhart Car- 
riage Co. v. Eden, 163 Ill. A. 552; 


Atlas Furniture Co. v. E. S. Higgins 
Carpet Co.,: 72 Jil Ag lt 

Kan.—Wheeler, ete., Mfg. Co. v. 
Thompson, 33 Kan. 491, 6 P 902. 

Ky.—Glover Mach. Works v. Cooke- 
Jellico Coal Co., 173 Ky. 675, 191 SW 
516; Harrigan v. Advance Threshing 
Co., 81 SW 261, 26 KyL 317; Merkley 
v. Phillips, 53 SW 1037, 21 KyL 1040. 

Mich.—Fay, etc., Co. v. Cummer 
Mfg. Co., 190 Mich. 281, 157 NW 1; 
Sinker v. Diggins, 76 Mich. 557, 43 
NW 674. 


Minn.—McGuire v. Chambers, 
Minn. 57, 180 NW 1013. 


Miss.—J. B. Colt Co. v. Mazingo, 
141 Miss. 402, 106 S 533; J. B. Colt 
Co. v. McCullough, 141 Miss. 328, 105 

dB Colt. (Cos vy. rOdeMmsehse 
wi) OO, yee. Ol A Sper Sie. yaoi eas 
Manning, 128 Miss. 186, 90 S 728; 
Hambrick v. Wilkins, 65 Miss. 18, 
3 S 67, 7 AmSR 6381. 

Mo.—Courtney v. Boswell, 65 Mo. 
196; Durfee v. Crabtree, (A.) 276 SW 
1035 [eit Cyc]; C. A. Wood Preserver 
Co. v. Springfield Gas, ete., Co., (A.) 
243 SW 239; Hudgings v. Burge, (A.) 
194 SW 886 [cit Cye]; Antrim Lum- 
ber® Cosi ve Daly; + G°)) 2190. cSiw 1 oNvds 
Stark, etc., Nurseries, etc., Co. v. 
Mayhew, 160 Mo. A. 60, 141 SW 433; 
Oak Lawn Sugar Co. v. Sparks Bros. 
Mule Co., 159 Mo. A. 496, 141 SW 
698; Noble v. Nelson, 154 Mo. A. 616, 
136 SW 12; Buss v. Allison Window 
Glass Co., 146 Mo. A. 71, 123 SW 949; 
Ferguson Impl. Co. v. Parmer, 128 
Mo. A. 3800, 107 SW 469; Alabama 
Steel, etc., Co. v. Symons, 110 Mo. A. 
41, 88 SW 78; Miles v. Withers, 76 
Mo, A. 87; Hayner v. Churchill, 29 
Mo. A. 676. 

N. Y.—Cruver Mfg. Co. v. Spooner, 
147 } App. Div..;471,. 131, NYS. 866% 
Stratton v. Spaeth, 146 App. Div. 461, 
131 NYS 333; Dommerich v. Garfunk- 
el, 28 Misc. 433, 58 NYS 1006. 


N. C.—Swift v. Meekins, 179 N. C; 
173, 102 SH 188; Underwood v. Co- 
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ever, this rile has been criticized’? in that it de- 
prives the purchaser of the benefit of his bargain if 
he has made a good one,®* and gives him an undue 
advantage if he has made a bad one.®® 
rule that the buyer may recover the difference be- 
tween the purchase price and the actual value of 
the goods,8® where only part of the purchase price 


burn Motor Car Co., 166 N. C. 458, 82 
SE 855; Allen v. Tompkins, 136 N. C. 
208, 48 SE 655;  Critcher v. Port- 
er-McNeal Co., 135°N. C. 542, 47 SE 
604; Huyett, etc., Mfg. Co. v. Gray, 
124 N. C. 322, 32-SH 718; Kester v. 
Miller, 119 N.C. 475, 26 SE 115; Wil- 
liamson v. Canaday, 25. N. C. 349. 

Okl.—Osborne v. Walther, 12 Okl. 
20, 69 P 953 

Or. Pace rina v. Wager, 36 Or. 65, 
SSH NTT 0. 

Pa.—Hoffman v. Hockfield Bros., 75 
Pa. Super. 595; Pearce v. Martin, 24 
Pas Dist, 31.02. 

Tex.—Routh v. Caron, 64 Tex. 289; 
Wintz v. Morrison, 17 Tex. 372, 67 
AmD 658; Nunn Wes Brillhart, 
(Commun. A.) 242 SW 459 [aff (Civ. A.) 


230 SW 862]; Acme Brick Co. v. Tur- 
pin, (Civ, A.) 22 SW ¢2d) 322; \Swift 
v. Roach, (Civ. A.) 266 SW 846; Cur- 


ton v. Craddock, (Civ. A.) 252 SW 
1075; Liquid Carbonie Co. v. Migur- 
ski, (Civ. A.) 229 SW 661; Southern 
Gas, ete., Engine Co. v. Adams, (Civ. 
A.) 169 SW 1143; American Laundry 
Mach. Co. v. Belcher, (Civ. A.) 152 
SW 853; Harroil v. McDuffie; 61 Tex. 
Civ. A. 30,128 SW 1149; Schuwirth 
v. Thumma, (Civ. A.) 66 SW 691; 
Beard v. Miller, (A.) 16 SW 655; Cul- 
acts v. Wilson, 2 Tex. A. Civ. Cas. § 
16. 
Pere ue ton v. Carpenter, 40 Vt. 
Wash.—Baker Mfg. Co. vy. Hall, 104 
Wash. 15, 175 P 304; First Church 
of Christ, Scientist v. Southern Seat- 
ing, etc., Co., 76 Wash. 367, 136 P 127. 


W. Va.—Norman Lumber Co. v. 
Keystone Mfg. Co., 100 W. Va. 515, 
131 SE 12; Foutty v. Chalmax Sales 
Co, 99 W.- Va. 300, 128 SE 389. 


Wis.—J. Thompson Mfg. Co. v. 
Gunderson, 106 Wis. 449, 82 NW 299, 
49 LRA 859. 

Eng.—Chesterman y. Lamb, 2 A. & 
BE. 129,29 ECL 78, 111 Reprint. 50. 


B. C.—Victoria Saanich Co. Vv. 
Wood! Motor Co. (21 (BIC. 6lb!4.238 
DomLR 79, 8 WestWkly 1124, 31 West 
LR 853. 

Man.—La Fleche v. Bernardin, 21 
Man. 315. 

Ont.—Wood y. Anderson, 33 Ont. L. 
143, 7 OntWN 731, 21 DomLR 247. 

Sask.—Moore Milling Co. v. Laird, 
1 Sask. L. 471; De Laval Co., Ltd. v. 
Kennedy, [1923] 1 DomLR 151. 

[a] Rule applied.—Although two 
graders were guaranteed to save 
twenty-five per cent of the construc- 
tion cost over a like number of two- 
wheel graders, twenty-five per cent 
of the cost of the entire grading is 
not the proper measure of damages 
for a breach of such warranty where 
the two graders were not purchased 
to ‘do the entire job. Baker Mfg. Co. 
v. Hall, 104 Wash. 15, 175 P 304. 


Price or warranted value.— 
(1) The measure of damages for 
breach of warranty is the difference 
between the actual value of the arti- 
cle sold and its value in the condition 
warranted (see Supra note 74), (2) 
but, in case the vendee paid more for 
the article than its reasonable market 
value, his recovery is controlled by 
the purchase price, rather than by the 
market value, as in no event is the 
vendor to be suffered to profit by his 


SALES 


only ;°7 
Under the 


goods. °& 


wrong (Narr v. Norman, 113 Mo. A. 
533, 88 SW 122). 
[c] Value as warranted indeter- 


minate.—Where plaintiff sold defend- 
ant a machine representing it as of 
a certain capacity, but there is no 
machine on the market of such ca- 
pacity, the measure of damages for 
a breach of warranty is not the dif- 
ference between the value of a ma- 
chine such as represented and that 
of the one delivered, but the differ- 
ence between the purchase price and 
the real value of the machine when 
delivered. Huyett-Smith Mfg. Co. v. 
Gray, 129)Ns C. 438; 40, SH 178, 57 
LRA 193. 


[d] Goods manufactured under ex- 
ecutory contract.—Where there is an 
executory contract for the manufac- 
ture anid sale of goods of a particu- 
lar description, the rule that the buy- 
er is entitled to recover the difference 
between the actual value of the goads 
and the agreed price on a breach of 
warranty does not apply. North Col- 


lins Bank v. Cary Safe Co., 42 App. 
Div: 233, 59.NYS. 643. 
{e] Intention to resell goods.—lIf 


the seller knows that the buyer is 
going to resell the goods, the buyer 
may recover the difference between 
the price paid and the amount re- 
ceived on resale (Lissberger v. Kel- 
logg, 78 N. J. L. 85, 73 A 67; Morris 
v. Barrett, 24 Oh. St. 201), plus the 
profits which would have been real- 
ized (see infra § 862 

Difference between resale price and 
price goods would have brought if as 
warranted as measure of damage see 
supra note 74 [m]. . 

83. See cases infra notes 84, 85. 


84. McGavock v. Wood, 1 Sneed 
(Tenn.) 181; Park v. Richardson, etc., 
Co., 91 Wis. 189, 64 NW 859. 

85. Seigworth y. Leffel, 76 Pa. 476; 
Cothers v. Keever, 4 Pa. 168; Ray- 
mond Bros. Impact Pulverizing Co. v. 
Pennsylvania Black Filler, etc., Co., 
42 Pa. Super. 601; Park v. Richard- 
son, ete.jCo,,. 91 Wis, 189, 64 NW 
8 


86. See supra note 82. 

87. Springer v. Puckett, 25 Colo. 
A. 547, 139 P 1115; Tilley v. Monte- 
lius Piano Co., 15 Colo. A. 204, 61 P 
483; Walls v. Tinsley, 187 Mo. A. 462, 
173 SW 19; Schumann y. Wager, 36 
Or. 265) 58 Pmi.0. 

88. Springer v. Puckett, 25 Colo. 
TAC DAT LS Om beak La bees W. Jenkins’ 
Sons Music Co. v. ‘Kindle, (Mo, A.) 
180 SW 557; Walls v. Tinsley, 187 
Mo. A. 462, 173 SW 19; Schumann 
v. Wager, 36 Or. 65, 58 P 770. 


89. Recovery by buyer of price 
paid generally see infra §§ 1056-1087. 

90. Ala.—Landman y. Bloomer, 117 
Ala, $12; 23° S.-i. 


Ark.—Louisville Silo, etc., Co. v. 
Thweatt, 174 Ark. 437, 295 SW 710. 


Colo.—Springer v. Puckett, 25 Colo. 
Ab iu Oe. 

Ga.—Feagin v. Beasley, 23 Ga. 17; 
Badgett v. Broughton, 1 Ga. 591, 
Iowa.—Wingate v. Johnson, 

Iowa 154, 101 NW 751. 
Ky.—Debaun v. Weaver, 190 Ky. 
685, 228 SW 27; Leavell v. Coleman, 
144 Ky. 825, 139 SW 1079; Pennebak- 
er v. Bell City Mfg. Co., 118 SW 829. 
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has been paid and such amount exceeds the value of 
the goods, the measure of damages will be such excess 
but if the actual value exceeds what has 
been paid, the seller may recover the difference be- 
tween the amount paid and the actual value of the 


If the goods are worthless,°®° 


Md.—Lane v. Lantz, 27 Md. 211. , 


ee v. Camp, 1 Miss. 

Mo.—Mark v. H. D. Williams Coop- 
erage Co., 204 Mo. 242, 103 SW 20; 
New Birdsall Co. v. Keys, 99 Mo. A. 
458, 74 SW 12; Hudgings v. Burge, 
(A.) 194 SW 886; Walls v. Tinsley, 
187 Mo. A. 462, 173 SW 19; Small v. 
Bartlett, 96 Mo.’ A. 550, ‘70 SW 3933 

N. Y.—J. R. Alsing Co. v. New Eng- 
land Quartz, etc., Co., 66 App. Div. 


473, 73 NYSs 347° [aft 174 N. Y. 536 
mem, 66 NE 1110 mem]; Denivelle 
Co. v- Leonard Keil, Inc., 140 NYS 


150. 


N. Copel le mien v. Canaday, 25 
INSAG. 34 

N. ip orpantaeet Harvester Co. 
Po mss 43 ON. D? ‘199,917 ORIN) 


Okl.—Markle v. Stekoll, 
171, 280 P 842. 


Or.—J. L. Latture Equipment Co. 
v. Gruendler Patent Crusher, etc., Co., 
289 P 1067; Schumann v. Wager, 36 
Or. 65, 58 P 770. 


R. I—R. C. N. Mfg. Co. v. Whit- 
aker, 49 R. I. 449, 144 A 158. 


Ss. Geerepees v. Blackwell, 
CoG: 


Tex.—Gutta Percha, etc., Co. v. Cle- 
burne, (Civ. A.) 107 SW 157 {rev on 
other grounds 102 Tex. 36, 112 SW 
1047]; Westinghouse Blectric Mfg. 
Cox Vor Troell, 30 Tex sCiv, A 200s a0 
SW 324; Ash vy. Beck, (Civ. A.) 68 
SW 53. 


Eng.—Bostock v. Nicholson, [1904] 
POR EBay 25: 


Can.—Graham vy. Bigelow, 48 Can. 
S. ©. 512,°15 DomUR "294: 


Ont.—Alabastine Co. v. Canada 
Producer ete. (Co., Wtd.. ss Ontemn 
394, 4 OntWN 486, 23 OntWR 841, 8 
DomLR 405 [dism app 5 OntWN 7231; 
Denison y. Taylor, 6 Ont. L. 93, 2 Ont 
WR 469. 


Sask.—Winterburn vy. Boon, 6 Sask. 
L. 177; Canadian Fairbanks Coma: 
Thompson, SESASiK tee eo. 


[a] Tllustration.—In an action for 
the price of a machine, where ‘defend- 
ant set up a breach of warranty and 
claimed that the machine was worth- 
less, and the court charged that if 
defendant had shown that there was 
a warranty, which was broken, and 
that the machine was worthless, the 
money paid on account might be re- 
covered, and at plaintiff's request 
stated that the correct rule of de- 
fendant’s ‘damages was the difference 
between the value of the machine, if 
it were perfect when delivered, and 
its value at the time of trial, inas- 
much as defendant’s evidence showed 
that the machine was worthless, and 
the court in the first instruction had 
said that the jury, before applying 
the rule, should so find, the instruc- 
tion was not erroneous, although the 
latter one correctly stated the rule, 
the two instructions, under the cir- 
cumstances, being identical. Joes 
Alsing Co. vy. New England Quartz, 
Ste. (COnm 60 FAD De DIV. mauioeeece NYS 
347. [aff 174 N. Y. 536, 66 NE 1110]. 


{b] If heating plant is of no value 
for the jpurpose contemplated, the 
measure of damages is the difference 
between the price paid and the ac- 
tual value of the different articles 


138 Ok1. 


26 S. 
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or if they have been destroyed through the defects 
warranted against,®! or if the seller has retaken the 
property,®? the buyer ean recover the amount paid, 
irrespective of a return or tender.®? So, too, where 
there is a stipulation that if the goods do not fulfill 
the warranty they will be taken back and the price 
paid or notes given therefor returned to the buyer,®* 
he ean recover the price paid,®® or the value of the 
cannot be returned or a return is re- 
fused,** provided they were paid before discovery 
of the breach®? or, being negotiable, were indorsed 
before maturity to a bona fide holder.®* But in order 
to recover the entire purchase price, if paid,®® or en- 
tirely to defeat an action for the purchase price,} 
where there has been no return of the goods or a 
valid tender,” it must appear that the goods were 
entirely worthless for any purpose. 
mal is returned to the seller for a breach of warranty 
and he fails to replace him with another as agreed, 
the buyer may recover the value of the animal sold, 


notes if they 


not exceeding the purchase price,* 


which entered into its construction 
and which were retained by the buy- 
er to construct an adequate system. 
Alguire v. Riverside Sheet Metal 
Works, 51 Cal. A. 680, 197 P 412. 


[c] Where property consists of 
several parts.—Although a tractor 
outfit consisted of a chassis, engine, 
and plows, yet where the engine de- 
veloped insufficient power to operate 
the tractor, the buyer for breach of 
warranty may recover the entire pur- 
chase price, the separate parts be- 
ing of no practical use when the en- 
gine would not furnish power, the 
plows not being adapted for ordinary 
plowing with animal power. De 
Se v. Weaver, 190 Ky. 685, 228 SW 


Measure of damages where sepa- 
rate parts are complete and can be 
used see supra § 457 note 74 [g]. 


91. Marcum v. Potter, 148 Tenn. 
251, 255 SW 47. 

{a] Illustration.—W here horses 
were warranted to be halter broken, 


but were so wild that they killed 
themselves while the buyer was at- 
tempting to take them home by halt- 
ers, the buyer could recover their 
full value as damages for the seller’s 
breach of warranty. Marcum y. Pot- 
ter, 148 Tenn. 251, 255 SW 47. 


92: W. T.) Adams. Mach. .Co. ov. 
Castleberry, 92 Ark. 310, 122 SW 998. 


93: wane ove) Wantz, 27 aw 2115 
Walls v. Tinsley, 187 Mo. A. 462, 173 
SW 19; Small v. Bartlett, 96 Mo. A. 
550, 70 SW 393. 


Necessity of return see supra § 
03. 


94. See supra § 795. 

95. Schneider v. Green, 70 Colo. 
53, 197 P 240; White v. Miller, (Iowa) 
105 NW 993. 

96. Evenson v. Keystone Mfg. Co., 
83 Minn. 164, 86 NW 8; Vogel v. Os- 
borne, 34 Minn. 454, 26 NW 453; Bo- 
ley v. Wood Mowing, etc., Mach. Co., 
62 Mo, A. 139. 


97. _Vogel vv. 
454, 26 NW 453. 

98. Vogel v. Osborne, supra. 

99. Ga—King v. Dobbs, 30 Ga. 
A. 441, 118 SE 428. 

Ill.—Morgan v. Collins, 19 Ill. 126. 

Mo.—Small v. Bartlett, 96 Mo. A. 
550, 70 SW 393. 

N. Y.—Schneider We Hodgkins 
Field Hite Co., 178 NYS 281 [aff 
194 App. Div. 982 mem, 185 NYS 953 
mem]. 

Tex.—E. F. Elmberg Co. v. Dun- 
lap Hardware Co., (Civ. A.) 234 SW 


Osborne, 34 Minn. 
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such amount. ° 


Where an ani- 
jury.t® 


and interest on 


700. 


Ont.—Wood v. Anderson, 33 Ont. L. 
143, 7 OntWN 731, 21 DomLR 247. 

[a] If property is of any value at 
the time of the sale, although un- 
sound, its then value must be deduct- 
ed from the price the buyer seeks to 
recover back or the property must 
be returned in as good condition. 
Tilman v. Stringer, 26 Ga. 171. 


1. Colo.—Denver Horse Importing 
Co. Vv. Schafer, 68 ).Colo, 376, 147.2 
367. 


Ga.—Grier v. Enterprise Stone Co., 
126 Ga. 17, 54 SE 806; Clegg-Ray Co. 
v. Indiana Scale, ete., Co., 125 Ga. 
558, 54 SE 538. 


Ind.—A. D. Baker Co. v. Cornelius, 
47 Ind. A. 1, 93 NE 686. 


Miss.—J. B. Colt Co. v. Cooley, 107 
Susot- id. Bo Colt) vo Mazineo, “41 
Miss. 402, 106 S 533. 


Mo.—Schoenberg v. Loker, 88 Mo. 
A. 387; Danforth v. Crookshanks, 68 
Mo. A. 311; McCormick Harvesting 
Mach.) Go. "vv, Brady, 67 Mo; Al 2025 
Hayner v. Churchill, 29 Mo. A. 676; 
Brown v. Weldon, 27 Mo. A. 251 [aff 
99 Mo. 564, 18 SW 342]. 


N. Y.—Hunter v. Finnerty, 
Misc. 724, 197 NYS 215. 
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Wis.—J. Thompson Mfg. Co. 
Gunderson, 106 Wis. 449, 82 NW 299, 
49 LRA 359; Warder v. Fisher, 48 


Wis. 338, 4 NW 470. 


2. J. B. Colt Co. v. Cooley, (Miss.) 
107 S 891; J. B. Colt Co. v. Mazingo, 
141 Miss. 402, 106 S 533; Schneider v. 
Hodgkins Field Hardware Co., 178 
NYS 281 [aff 194 App. Div. 982 mem, 
185 NYS 953 mem]; E. F. Elmberg 
Co. v. Dunlap Hardware Cou (Rex: 
Giv?, As)” 2384 °Siw °+700;2-J.. Thompson 
Mfg. Co. v. Gunderson, 106 Wis. 449, 
82 NW 299, 49 LRA 859; Warder v. 
Fisher, 48 Wis. 338, 4 NW 470. 

Return of goods as condition pre- 
cedent to action on warranty see su- 
pra § 803. 


8. Christie v. Crawford, 152 Mich. 
400, 116 NW 202. 

4 See infra § 8638. 

5. Swartz v. Edwards Motor Car 
Co., 49 R. I. 18, 189 A 466. 


6. Southern Gas, etce., Engine Co. 
v. Peveto, (Tex. Civ. INO) 150 SW 279. 


7. Rescission of contract see su- 
pra §§ 224-282. 


8. See supra § 247. 

9. Duty to return or tender goods 
see supra § 260. 

10. See supra § 281. 

11. Ala.—Caffey Vv. Alabama 
Mach., etc., Co., 19 Ala. A. 189, 96 S 
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Payment of a judgment obtained by 
an innocent purchaser on a note given for part of 
the purchase price is part of the buyer’s damages for 
a breach of warranty,’ but it must appear that such 
judgment has been actually paid before the buyer is 
entitled to be compensated for this amount.® 


Where contract rescinded.’ 
warranty, the right to rescind the contract of sale 
exists® and there has been a return of the goods or a 
valid tender,® then, in accordance with the general 
rule of damages where the contract has been re- 
scinded,+® the buyer may recover the amount paid,? 
and have notes still in the hands of the seller can- 
celed,+? and also may recover such damages as were 
within the contemplation of the parties.t® 
in the absence of consequential damages from the 
seller’s breach of warranty,'* the defeat of the sell- 
er’s action for the purchase price measures the in- 
Where the buyer has rescinded the contract 
and, on the seller’s refusal to accept the goods aban- 
dons them, the measure of damages is the price paid 


If, upon a breach of 


However, 


454. 
_Ill.—Morgan v. Ryerson, 20 Iil. 343. 


Ind.—Morris y. Trinkle, (A.) 168 
NE 706. 

Iowa.—Jackson v. Mott, 76 Iowa 
263, 41 NW 12. 

Kan.—Hostetler v. Bartholomew, 


95 Kan. 217, 147 P 1134. 


La.—Castellano vy. Peillon, 2 Mart. 
N. S. 466. 


Mich.—Youngs v. Advance-Rumley 
Thresher Co., 215 Mich. 682, 184 NW 
§35; Christie v. Crawford, 152 Mich. 
400, 116 NW 202; Felt v. Reynold’s 
Fruit Evaporating Co., 52 Mich. 602, 
18 NW 378, 


Mo.—Shannon vy. Abell, 169 Mo. A. 
598, 155 SW 62; Skeen v. Springfield 
Engine, etc., Co., 34 Mo. A. 485. 

Nebr.—Sycamore Marsh Harvester 
oaS v. Sturm, 13 Nebr. 210, 13 NW 


N. Y.—McCarthy v. Ellers, 107 
App. Div. 219, 94 NYS 1109; Long v. 
ot pee STS ADD. Ding 241, 89 NYS 


841; Ideal Wrench Co. v. Garvin 
Mach, Co., 65 App. Div. 235, 72 NYS 
662; Lewis v. Doyle, 13 App. Div. 
291, 43 NYS 201. 

N. C.—Critcher v. Porter-McNeal 


Co., 1385 N. C. 542, 47 SE 604. 


Pa.—Byrne v. Elfreth, 41 Pa. Su- 
per. 572. See also Callahan v. Gor- 
son, 65 Pa. Super. 329. 


Tex.—Southern Gas, etc., 
Peveto, (Civ. A.) 150 SW 279. 


Eng.—Caswell v. Coare, 2 Campb. 
82, 170 Reprint 1089, 1 Taunt. 566, 
127 Reprint 954. 


Ont.—Alabastine Co. v. Canada 
Producer, ete:, Co:, Ltd. 730) Ont) ie: 
394, 4 OntwN 486, 23 OntWR 841, 8 
DomLR 405 [dism app 5 OntWN 
7231]; Horrocks v. Signal Motor 
Truck Co., 16 OntWN 132° [aff 17 Ont 
WN 1). 


12. Youngs v. 


Coy Ww: 


Advance-Rumley 
Thresher Co., 215 Mich. 682, 184 NW 
535; Southern Gas, etc., Co. v. Peve- 
to, (Tex. Civ. A.) 150 SW 279. 


[a] Mortgage securing notes giv- 


en as part payment should be can- 
celed with the notes. Youngs vy. Ad- 


vance-Rumley Thresher Co., 215 
Mich. 682, 184 NW 535. 
13. Critcher v. Porter-McNeal Co., 


135 N. C. 542, 47 SE 604; Southern 
Gas, etc., Co. v. Peveto, (Tex. Civ. A.) 
150 SW 379. 


14. Recovery of special damages 
see supra § 855. 


15. Boerner Fry Co. v. Mucci, 158 
Iowa 315, 138 NW 866. 
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less the value of the goods at the time of the aban- 
In eases of executory contracts for the 
manufacture and sale of goods, if there is a breach 
of warranty, the buyer may rescind the contract and 
offer to return the property?’ and recover the pur- 
In those jurisdictions, however, 
where the buyer cannot rescind and return the prop- 
erty on a breach of warranty, in the absence of fraud 
or agreement to that effect,t® he cannot recover the 
full price paid in an action for a breach of warran- 


donment.?° 


chase price paid.1® 


ty.2° 
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of quantity, the measure of damages is a due pro- 
portion of the purchase money.”? 

Where part of the goods are accepted. Where part 
of the goods are accepted, and the rest are worthless, 
the buyer is entitled to recover the price paid, less 
the value of those accepted.?” 

[§ 859] 5. Expenses?*—a. In General. 
the rule allowing a recovery of damages resulting 
naturally and directly from a breach of warranty, 
and such as were within the contemplation of the 


Under 


parties,?* expenses,?° the incurring of which can be 


Warranty of quantity. On a breach of a warranty 


16. ersbens Viste EROWOL:) mo Ol mince 
Dist. 750. ; 

17. See supra § 247. 

18. North Collins Bank v. Cary 
Base. Co., 42 App. Div. 233,.59 NYS 

19. See supra § 247. 

ma Gelb v. Waller, 115 NYS 201. 

Parker v. Barlow, 93 Ga. 700, 

21 mei 213; Abounader v. Strohmeyer, 
ete., Co., 217 App. Div. 43, 215 NYS 
702 [aft’ 243 ON. Yi. 458, °154, NE) 309]% 

22. Warren vy. Sigmund Rothschild 
Co., (Tex. Civ. A.) 240°SW 1081. 


23. Expenses incurred: 

As element of damages generally see 
Damages §§ 124-135. 

On breach of warranty of: 
Seeds or plants see infra § 869. 
Title see infra § 868. 

Mybere goods are resold see infra § 


24. See supra § 855. 

25. U. S.—McRae v. 
Fed. 17, 64 CCA 3885. 

La.—Bataille vy. Firemen’s Ins. Co., 
2 Rob. 60. 

Mo.—Young v. Van Natta, 113 Mo. 
A. 550, 88 SW 123. 

Mont.—Butte Floral 
65 Mont. 138, 211 P 325 

N. Y.—Ruben v. Lewis, 
583, 46 NYS 426. 

R. I.—Swartz v. Edwards Motor 
Car Co., 49 R. I. 18, 139 A 466. 


Lonsby, 130 


Co. v. Reed, 


20 Misc. 


S. C.—National Tire, etc., Co. v. 
Hoover, 128 S. C. 844, 122 SEH 858 
[quot. Cyc]. 

S. D.—Cox v. Holcomb, 41 S. D. 308, 
170 NW 166. x 

Wis.—J. I. Case Plow Works v. 


Niles, ete., Co., 90 Wis. 590, 63 NW 
1013. 

[a] Value of cartons rendered 
useless on the discontinuance of the 
manufacture of rubber heels because 
of a breach of warranty of the Sell- 
er’s material used therein may be 


recovered. Barrett Co. v. Panther 
Rubber Mfg. Co., 24 F. (2d) 329. 
{b] Irrigation pump.—W here 


there is a breach of warranty of an 
irrigation pump, the buyer may re- 
cover the expense involved in build- 
ing a canal to supply water from 
another place. Dilday v. David, 178 
Ark. 898, 12 SW (2d) 899. 

{c] Where accident necessitating 
repair of a machine was the natural 
and probable consequence of an in- 
herent defect in an automobile, the 
expense of such repairs is recover- 
able. Swartz v. Edwards Motor Car 
Co., 49 R. I. 18, 1389 A 466 


Recovery of expense of curing de- 
fect see infra § 860. 

[d] Gasoline pump.—(1) The mar- 
ket value of gasoline that leaked 
from equipment due to the negligent 
installation up to the time the buyer 
discovered the leaks (American Oil 
Pump, etc., Co. v. Foust, 128 Or. 263, 
274 P 322) (2) or could have discov- 
ered’ them by the exercise of due 


care (American Oil Pump, etc., Co. 
v. Foust, supra) may be recovered, 
together with (3) the rental value 
of such a pump for a reasonable time 
within which the buyer could remove 
the pump and replace it with a work- 
able one .(American Oil Pump, etc, 
Co. v. Foust, supra); (4) but there 
can be no recovery for gasoline that 
was stolen where such loss could 
have been prevented by the exercise 
of due care (American Oil Pump, etc., 
Co. v. Foust, supra). 


[e] Hire of another machine.— 
The amount paid for the hire of an- 
other machine for a few days to do 
the work for which the warranted 
machine was bought may be recov- 
ay Co. v. Stone, 89 

360, (1715-P/} 569s ssOptenbers, 'v, 
Skelton, 109 Wis. 241, 85 NW 3656. 


{f] Expense of hiring teams (1) 
and men to do plowing and cultivat- 
ing may be recovered on the breach 
of a warranty of a tractor during 
the season the seller was attempt- 
ing to remedy the defects (Hausken 
v. Hodson-Feenaughty Co., 109 Wash. 
606, 187 _P #319); (2):but. such  ex-= 
pense cannot be recovered for suc- 
ceeding seasons (Hausken v. Hodson- 
Feenaughty Co., supra. But see Sapp 
v. Bradfield, 137 Ky. 308, 125 SW 
721, 136 AmSR 291 [denying a re- 
covery of the expense of hiring oth- 
er teams]). 


{g] Value of appliance (1) pur- 
chased in attempting to operate a 
machine, which the seller sold with 
the machine on retaking possession, 
may be recovered (W. . Adams 
Mach. Co. v. Castleberry, 92 Ark. 310, 
122 SW 998), (2) but not where the 
buyer retains the property (Sessum 
Motor Co. v. White, (Tex. Civ. A.) 
261 SW 405). 


[h] Expense of establishing sub- 
agencies.—Where a buyer, intending 
to resell the ‘goods, established sub- 
agencies as contemplated by the con- 
tract with the seller, but lost the 
benefit of such expenditures by rea- 
son of the defective quality of the 
goods, an allowance of such expendat'- 
tures has been held proper. North- 
west Perfection Tire Co. v. Perfec- 
bon Tire Corp., 125 Wash. 84, 215 P 

{i] Cost of new oil well.—(1) 
Where there is a breach of warranty 
of tubing whereby an oil well is de- 
stroyed, the measure of damages is 
the’ cost of providing a new well 
(Schaffner v. National Supply Co., 
80 W. Va. 111, 92 SE 580) (2) and 
expenditures made in a reasonable 
effort to repair the old well (see in- 
fra. $861) sacs but vif ~the tcostaot 
a new well is more than the prop- 
erty is worth, then the buyer can 
recover only the value of the prop- 
erty (Schaffner v. National Supply 
Co., supra). 


{i] Advertising expenses (1) may 
be recovered (Short v. Matteson, 81 
Iowa 638, 47 NW 874), (2) provided 
they are not too remote (Carroll- 
Porter Boiler, etc., Co. v. Columbus 
Mach. Co., 55 Fed. 451, 5 CCA 190). 


[k] Expense of operation of extra 
shifts at night in order to fulfill a 
contract, which expense was rendered 
necessary by reason of the breach 
of the warranty of production of a 
machine, may be recovered. Smith 
v. Roadbuilders’ Equipment Co., 143 
Wash. 627, 255 P 657. 

{1] Expenses paid by seller.—On 
a breach of warranty by the sell- 
er of a power plant as to fuel econ- 
omy in its use, the buyer is not en- 
titled to damages on account of the 
seller’s adding forty feet to the 
length of the smokestack, where it 
was done at the seller’s own expense, 
in good faith, and with the buyer’s 
consent to increase the efficiency of 
the plant. Ames v. Norwich Light 
Co., 122 App. Div. 319, 106 NYS 952: 


[m] Increased overhead expenses 
(1) for a period of years cannot be 
recovered where there was no at- 
tempt to remedy the defect in ma- 
chinery (Smith, etce., Mach. Co. v. 
Johnston, 102 S. C. 130, 86 SE 489); 
(2) or to substitute within a rea- 
sonable time a proper machine in 
place of the defective one (Lewis- 
town Fdy., etc., Co. v. Hartford Stone 
Coz, 92° Oh. St.) 76, 110. NEV 515) 2 °@) 
the recovery in such case being lim- 
ited to a recoupment in diminution 
or extinction of the price paid 
(Lewistown Fdy., ete., Co. v. Hart- 
ford Stone Co., supra). 


[n] Traveling expenses in trip to 
lessen loss.—Where hogs are sold 
with a warranty and the buyer ships 
them to another place, the expvense 
reasonably incurred in going there 
to lessen the loss resulting from a 
breach of warranty is recoverable. 
Boone v. Lewis, 35 Ga. A. 478, 133 
SE 653. 


[o] One fifth of expense of re- 
duction cannot be recovered where 
the buyers learned that sand con- 
tained one fifth less thorium than 
warranted after treating a small 
part, and then continued to treat the 
entire amount. Fuerst y. Polasky, 
249 Bed. 447, 162 CCA 13. 


[p] Reselling and replacing de- 
fective goods.—(1) Where goods not 
complying with the sample or war- 
ranty are delivered, the buyer may 
recover as damages the cost of re- 
selling the goods and replacing them 
(Hudmon v. Cuyas, 57 Fed. 355, 6 
CCA 381), (2) although, where the 
buyer claimed a breach of warranty 
of lumber, damages for his incon- 
venience and expense in getting it 
to its destination, having it prepared 
for the uses for which it was or- 
dered, and inconvenience and expense 
in procuring the kind and quality 
of lumber ordered, have been held 
not recoverable (Robinson vy. Stever- 
son, 20 Ala. A. 59, 100 S 910 [cer- 
tiorari den 211 Ala. 597, 100 S 912]). 


[aq] Damages under  custom.— 
Where the buyers of fish under the 
terms of the custom were entitled 
to take credit for one-half the price 
for rusty fish, they cannot recover 
the expense of reéxamining and re- 
packing, as this was done for their 
own benefit so as to take SAVARD AES 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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traced directly?® and naturally?? to the breach of 
the warranty, or such as were within the contempla- 
tion of the parties,?8 may be recovered, and it is not 
necessary that such expenses should have been ac- 
tually paid if the liability therefor is incurred.?® 
Thus there may be a recovery of expenses incurred 
for freight,*° or for the installation?! and removal*? 
of property purchased which proves defective. 


of the custom. Procter v. Atlantic 


Fish Cos., 208 Mass. 351, 94 NE 281. 
26. Ark.—W. T. Adams Mach. Co. 
Peg neat 92 Ark. 310, 122 SW 


Ga.—Butler v. Moore, 68 Ga. 780, 
45 AmR 508. 

Iowa.—Joy v. Bitzer, 
41 NW 575, 3 LRA 184, 

Mont.—Butte Floral Co. v. Reed, 65 
Mont. 138, 211 P3825 [cit Cye]. 


77 Iowa 73, 


S. C.—National Tire, ete., Co. v. 
Hoover, 128 S. C. 344, 122 SE 858 
[quot Cyc]. 


Sask.—Decker v. Sylvester Mfg. Co., 
3 Sask. L. 173. 


_ 27. Ark.—Murry v. Meredith, 25 
eek. 164; Tatum v. Mohr, 21 Ark. 
3. 


Ill.— Fisher v. Bertram, 100 Ill. A. 
542; Glidden v. Pooler, 50 Ill. A. 36; 
Hodgman vy. State Line, etc., R. Co., 
45 Til. A. 395. 


Iowa.—Peoples’ Sav. Bank v. Wa- 
terloo, etc., Rapid Transit Co., 118 
Iowa 740, 92 NW 691; Alpha Check- 
rower Co. v. Bradley, 105 Iowa 537, 75 
NW 369; Joy v. Bitzer, 77 Iowa 73, 41 
NW 575, 3 LRA 184. 


N. C.—Alpha Mills v. Watertown 
Steam Engine Co., 116 N. C. 797, 21 
SE 917. 


Or.—Drake v. Sears, 8 Or. 209. 


S. -C.—National Tire, etc., Co. v. 
Hoover, 128 S. C. 344, 122 SE 85s 
[quot Cyc]. 


Sask.—Decker v. 
Co., 3 Sask. L. 178. 

[a] Expense of reémploying fore- 
man.—On the breach of warranty of 
a steam regulator and rescission of 
the contract, the buyer cannot recover 
the expense of reémploying the fore- 
man, as such expense in no sense con- 
stituted damage resulting from the 
breach. Godfrey Keeler Co. v. Tar- 
rytown Hygeia Ice Co., 171 NYS 179. 


{b] Insurance.—In an action for 
false warranty in the sale of an en- 
gine, plaintiff is entitled only to dam- 
ages naturally arising from the fraud, 
and cannot recover amounts paid for 
insurance on such engine. Alpha 
Mills v. Watertown Steam Engine Co., 
1G Ne Cr 098) 2b Se 917. 

28. Vilter Mfg. Co. v. Abeel, 191 
Fed. 272, 111 CCA 650; Butte Floral 
Co. v. Reed, 65 Mont. 138, 211 P 325; 
Rodriguez v. Findlay, 14 Philippine 
294; Smith, etc., Mach. Co. v. John- 
ston, 102 S. C. 130, 86 SE 489. 


29. Kelly v. Cunningham, 36 Ala. 
78; National Horse-Importing Co, v. 
Novak, 95 Iowa 596, 64 NW 616; F. 
Hammar Paint Co. v. Glover, 47 Kan. 
15, 27 P 130; National Tire, etc., Co, 
v. Hoover, 128 S. ©. 344, 122 SE 858 
[quot Cyc]. 

[a] Necessity of showing liability. 
—In an action to recover for breach 
of warranty as to the capacity of a 
heater, evidence that, by reason of a 
defect constituting a breach of war- 
ranty, plaintiff had to take his son 
from work to watch the heater for 
three months, and that the son’s time 
was worth a dollar a day, in the ab- 
sence of proof of what the son’s work 
was or whether he was paid for it, 
or that the father was entitled to the 
proceeds of the work from which the 
son was taken, or that he paid the 
son for watching the heater, or that 
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he agreed to pay the son anything, 
does not warrant a verdict allowing 
the value of the son’s services as an 
element of damages. Lockwood v. 
Dewey, 29 Misc. 751, 60 NYS 471. 

30. Ala.—Snow _ v. Schomacker 
Mfg. Co., 69 Ala. 111, 44 AmR 509. 


Ark.—W. T. Adams Mach. Co. v. 
Castleberry, 92 Ark. 310, 122 SW 998. 


Ill.—Thorne v. MeVeagh, 75 Ill. 81; 
Crabtree v. Kile, 21 Ill. 180. See also 
Waldes v. Hanes, 203 Ill. A. 276. 


Iowa.—Lektric Sales Co. v.’ Ham- 
mer, 182 Iowa 1228, 166 NW 593; 
Reeves v. Younglove, 148 Iowa 699, 
127 NW 1017; Briggs v. M. Rumely 
Co., 96 Iowa 202, 64 NW 784; Jack 
v. Des Moines, ete., R. Co., 53 Iowa 
399, 5 NW 537. 


Kan.—Hostetler v. Bartholomew, 95 
Kan. 217, 147 P 1134. 

Ky.—Pennebaker v. Bell City Mfg. 
Co., 180 Ky. 592, 118 SW 829; South 
Bend Pulley Co. v. W. E. Caldwell 
Co., 54 SW 12, 21 KyL 1084, 55 SW 
208, 21 KyL 1368. 


Mich.—Murphy v. McGraw, 74 Mich. 


318, 41 NW 917. 


Minn.—Evenson v. Keystone Mfg. 
Co., 83 Minn. 164, 86 NW 8. 

Mo.—C. A. Wood Preserver Co. v. 
Springfield Gas, ete., Co., (Mo. A.) 243 
SW 239; Mayfield v. George O. Rich- 
ardson Mach. Co., 208 Mo. A. 206, 231 
SW 288; Young v. Van Natta, 113 Mo. 
A. 550, 88 SW 1238. 


Mont.—Butte Floral Co, 
65 Mont. 138, 211 P 325. 


N. Y.—Lattin v. Davis, Lalor 9. 
N. D.—Minneapolis Threshing 


Mach. Co. v. Huncovsky, 52 N. D. 112, 
202 NW 280. 


Okl.—Markle v. 
171, 280 P 842. 


Or.-J. L. Latture Equipment Co. 
v. Gruendler Patent Crusher, etc., 
Co., 289 P 1067. 


Tex.—Warren v. Sigmond Roth- 
schild Co., (Civ. A.) 240 SW 1031. 


Wash.—Houser, etc., Mfg. Co. v. 
McKay, 538 Wash. 337, 101 P 894, 27 
LRANS 925. 


Ont.—Wood v. Anderson, 33 Ont. L. 
143, 7 OntWN 731, 21 DomLR 247. 


Sask.—Canadian Fairbanks Co. v. 
Thompson, 4 Sask. L. 475. 


[a] Where part of goods are ac- 
cepted, the buyer can recover the 
freight paid on those not accepted. 
Warren v. Sigmond Rothschild Co., 
(Tex. Civ. A.) 240 SW 1031. 


31. U. S.—Accumulator Co. v. Du- 
buque St. R. Co., 64 Fed. 70, 12 CCA 
Sts 


v. Reed, 


Stekoll, 138 Okl. 


Ark.—W. T. Adams Mach. Co. v. 
Castleberry, 92 Ark. 310, 122 SW 998. 


Ky.—Glover Mach. Works v. Cooke- 
Jellico Coal Co., 173 Ky. 675, 191 SW 
516; 


La.—Blackner Rotary Pump Co. v. 
Rantz Engineering, etc., Co., 1 La. A. 
290. 

Or.—Drake v. Sears, 8 Or. 209. 


Pa.—Jones, ete., Steel Co. v. Wood, 
249 Pa, 423, 94 A 1067; Pennsylvania 
Forge Co., Ine. v. Delaware River 
Trangp,.:@o.624 Pa. Disty L017. 


[a] Where machinery is retained 
and used by the buyer, he cannot re- 
cover the expense of installation of 
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penses caused by the breach, such as the loss of the 
buyer’s time**® and that of his servants,**+ may be 
recovered, provided such damages are not too re- 
mote*®® or excluded by provisions of the contract.*® 
While there can be no recovery of the expense of 
making an examination of the goods,** the expense 
of a reasonable test?® or of a test made at the seller’s 
request®® may be recovered, provided a recovery of 


such machinery on a breach of war- 
ranty. Hope Engineering, etc., Co. v- 
Lightfoot, (Mo. A.) 193 SW _ 624; 
Wood v. Carelton, 3 Silv. Sup. 509, 6 
NYS 865. 


32. Blackner Rotary Pump Co. v. 
Rantz Engineering, etc., Co., 1 La. A. 
290; Jones, etc., Steel Co. v. Wood, 249 
Pa. 423, 94 A 1067; Ney v. Wrenn, 117 
Va. 85, 84 SE 1. 

33. I1l.—Phelan v. Andrews, 52 Ill. 
486; Huyett, etc., Mfg. Co. v. Saile, 
45 Ill. A. 562. 


N. Y.—Zuller v. Rogers, 7 Hun 540. 


Philippine.—Rodriguez v. Findlay, 
14 Philippine 294. 


Tex.—Dilley v. Ratcliff, 29 Tex. Civ. 
A. 545, 69 SW 237. 

Wis.—Optenberg v. 
Wis. 241, 85 NW 356. 

Sask.—Schlosser v. Sawyer-Massey 
Co., Ltd., 14 Sask. L. 22. 


Cates. Simpson v. McMillan, 26 Ga. 
A. 280, 105 SE 848. 


34. Zuller v. Rogers, 7 Hun (N. Y.) 
540; Denivelle Co. v. Leonard Keil, 
Inec., 140 NYS 150; Fairbanks v. Twin 
City Supply Co., 170 N.C) 315) 864Se) 
LOST st “Kester \v./\ Miller?7 129) SINGaCe 
475, 26 SE 115; Rodriguez v. Findlay, 
14 Philippine 294; Optenberg v. Skel- 
ton, 109 Wis. 241, 85 NW 356; Fish 
v. Tank, 12 Wis. 276, 78 AmD 737. 

[a] Illness of employees.—Where 
rags sold for the purpose of manu- 
facturing paper were warranted to be 
clean rags, and the warranty was 
breached in that they contained germs 
causing illness among the buyer’s em- 
ployees, the money paid to such em- 
ployees while idle is recoverable. 
Dushane v. Benedict, eu Uz , Sx 163.05 
7 SCt 696, 30 L. ed. 81 


[b] Expense of Saree labor or- 
ganized until the recovery of mules 
warranted sound is not recoverable 
where it is not the direct result of 
the breach of warranty. Sandlin v- 
Wilder, 142 Ga. 131, 82 SE 440. 


35. W. D. Sessum Motor Co. v. 
White, (Tex. Civ. A.) 261 SW 405; 
Osborne v. Barnett, 1 Tex. A. Civ. 
Cas. § 125; Nolan v. Emerson-Brant- 
inghami Co.,/. 15) Alta. °." 353: 


36. Canon City Electric Light, etc., 
Co. v. Medart Patent Pulley Co., 11 
Colo. A. 300, 52 P 1030; McCormick 
v. Vanatta, 43 Iowa 389; Kingsland, 
ete., Mfg. Co. v. Board, 60 Mo. A. 662; 
Sycamore Marsh Harvester Co. Vv. 
Sturm, 13 Nebr. 210, 13 NW 202. 


[a] Right to remedy defect.— 
Where the contract of sale provides 
that the seller shall have an opportu- 
nity to remedy the defects, the loss of 
time of the buyer and his employees 
cannot be recovered. McCormick v. 
Vanatta, 43 Iowa 389; Kingsland, etc., 
Mfg. Co. v. Board, 60 Mo. A. 662. 


37. Lifshitz v. McConnell, 80 App. 
Div. 289, 80 NYS 258. 


88. Marbury Lumber Co. v. 
Stearns Mfg. Co., 107 SW 200, 32 KyL 
739; Aultman v. Stout, 15 Nebr. 586, 
19 NW 464. 


[a] After discovery that the ma- 
chine is defective, the buyer cannot 
recover expenses incurred in experi- 
menting with it. Aultman v. Stout, 
15 Nebr. 586, 19 NW 464. 

89. Critcher v. Porter-McNeal Co., 
135 N. C. 542, 47 SE 604. But see 
Sturtevant Mill Co. v. Kingsland 


Skelton, 109 
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such damage is not excluded by the contract.*° 
Where there is a breach of warranty of fitness of 
property for a particular purpose, the buyer may 
recover for the loss incurred from an effort to use 
it for such purpose,*! if made in good faith,*? and 
before the impossibility of so doing is discovered,*® 
and provided such loss is not too remote.*# 

On the breach of a warranty made on 
the sale of an animal, the expense of the animal’s 
keep may be recovered by the buyer*® up to the 


Animals. 


time the breach became definitely 


the seller insists that the buyer keep him and give 


him a further trial,*7 or unless the 


CICK CO, 4 Nie dis La. pe Oy COMA wear 
(holding that the expense in making 
a test provided for in a contract can- 
not be recouped in the absence from 
the contract of any provision that the 
seller should pay the expenses of the 
test). 

40. Yellow Jacket Min. Co. v. Te- 
garden, 104 Ark. 573, 149 SW 518. 


41. U.S.—Newberry v. Bennett, 38 
Fed. 308, 13 Sawy. 632. 


Ark.—W. T. Adams Mach. Co. v. 
Castleberry, 92 Ark. 310,122 SW 998. 


Cal.—North Alaska Salmon Co. v. 
Hobbs; 159 Cal. 380, 113 P 370,120 P 
27, 85 LRANS 501; Cohn v. Bessemer 
on Engine Co., 44 Cal. A. 85, 186 P 


Iowa.—Steele v. Andrews, 144 Iowa 
360, 121 NW 17; Short v. Matteson, 
81 Iowa 638, 47 NW 874. 


Kan.—Martin v. A. L. Seott Lum- 
ber Co. 127 Kan. 391, 273 P 411. 


N. Sachter v. Gulf Refining Co., 
203 NYS 769 


Obi Markle Ve 
171, 280 P 842. 

Pa.—Griffin v. Metal Product Co., 
264 Pa. 254, 107 A 713. 


R. I.—R. C. N. Mfg. Co. v. Whitaker, 
49 R. I. 449, 144 A 158. 


Va.—Southern Tire Sales Corp. v. 
Dudley, 138 Va. 582, 121 SE 885. 


42. Newberry v. Bennett, 38 Fed. 
308, 13 Sawy. 6382; Cohn v. Bessemer 
Gas Engine Co., 44 Cal. A. 85, 186 P 
201; Butte Floral Co. v. Reed, 65 
Mont. 138, 211 P 325; Western Silo 
Cor Vv. Cousins, 76 Okl. 154, 184 P 92; 


Stekoll, 138 Okl. 


Parsons y. Smith, BIsOkI: "495, ode 
862. 
43. Steele v. Andrews, 144 Iowa 


360, 121 NW 17; Griffin v. Metal Prod- 
uct Co., 264 Pa. 254, 107 A 713. 


44. Griffin v. Metal Product Co., 
supra. 
45. U.S,—Newberry v. Bennett, 38 


Fed. 308, 13 Sawy. 632. 

Ark.—Murry v. Meredith, 25 Ark. 
BG 

Colo.—Denyer Horse Importing Co. 
v. Schafer, 58 Colo. 376, 147 P1367; 
Svringer v. Puckett, 25 Colo. A. 547, 
£39 PELs: 

Ill.—Wallace v. Tanner, 118 Ill. A. 
639. 

Ilowa.—National Horse Importing 
Co. v. Novak, 95 Iowa 596, 64 NW 616; 
Love v. Ross, 89 Iowa 400, 56 NW 
528; Short v. Matteson, 81 Iowa 638, 
47 NW 874. 

Kan.—Cooper v. Ragsdale, 96 Kan. 
772, 153 P 516; Hostetler v. Bartholo- 
mew, 95 Kan. 217, 147 P 1134. 

Ky.—Sapp v. Bradfield, 137 Ky. 308, 
125 SW 721, 136 AmSR 291; Sharpe v. 
Bettis, 32 SW 395, 17 KyL 673. 

Mich.—Murphy v. McGraw, 74 Mich. 
318, 41 NW 917. 

Mo.—Hudgings v. Burge, (A.) 194 


SALES 


to reseind.4§ 


known,*® unless 


seller has offered 


SW 886. 


N. D.—Larson v. Calder, 16 N. D. 
248, 118 NW 103. 


R. I.—La Fluer v. Berman, 45 R. I. 
458, 123 A 445, 

S. D.—Loisseau v. Gates, 31 S. D. 
227, 140 NW 258, AnnCas1915D 1157. 


See also Seibles v. Blackwell, 26 S. 
C. L. 56 (sale of a slave). 

[a] Extra care.—Where a horse 
was warranted as to pedigree, extra 
care and expense because of that fact 
are not an element of damages. 
Sige v. Bettis, 32 SW 395, 17 KyL 

73. 

46. Newberry v. Bennett, 38 Fed. 
308, 13 Sawy. 632; Denver Horse Im- 
porting Co. v. Schafer, 58 Colo. 376, 
147 P 367; Elwood v. McDiil, 105 fowa 
437, 75 NW 340; Short v. Matteson, 81 
Iowa 638, 47 NW 874. 


47. Springer v. Puckett, 25 Colo. 
INS OE GY a2 alleys 


48. Walls v. Tinsley, 187 Mo. A. 
462, 173 SW 19. 
49. Huston v. Plato, 3 Colo, 402; 


Springer v. Puckett, 25 Colo. A. 547, 
139 P 1115; Chesterman v. Lamb, 2 
Ae & M1295 290 Cli 78s LiteReprint, 
50 lis wee Chinnock e727 C.y gb 169, 
32 ECL 556, 173 Reprint 74; McKen- 
zie v. Hancock, R. & M. 436, 21 ECL 
790, 171 Reprint 1075; Wood v. An- 
derson, 33 Ont. L. 143, 7 OntWN 731, 
21 DomLR 247. See also Seibles v. 
Blackwell, 26 S. C. L. 56 (sale of a 
slave). 

50. Pearce v. Martin, 24 Pa. Dist. 
1102. 

51. See supra § 855. 

52. Ala.—Roddam v. Brown, 201 
Ala. 109, 77 S 403; Vann v. McCord, 
22 Ala. A. 241, 114 S 418. See also 
Buford v. Gould, 35 Ala. 265: Row- 
land v. Shelton, 25 Ala. 217; Marshall 
v. Wood, 16 Ala. 806; Kornegay v. 
White, 10 Ala. 255 (in all four of 
which, sale of a slave). 


Del.—Cummins vy. Ennis, 20 Del. 


424, 56 A 877. 

Ga.—Sandlin v. Wilder, 142 Ga. 131, 
82 SE 440; Snowden v. Waterman, 
105 Ga. 384, 31 SE 110; Lewis v. 
Bracken, 97 Ga. 387, 22 SH 943. 


Tll.—Heenan v. Redmen, 101 Ill. A. 
603. 

Ind.—Stiefel v. Witherspoon, 
Ind. A. 192, 124 NE 507. 
v. Myers, 64 Ind. 304. 


Towa.—Raeside v. Hamm, 87 Iowa 
720, 54 NW: 1079), Joy v. Bitzer, 77 
Towa 73, 41 NW 575, 3 LRA 184. 


Ky.—Leavell v. Coleman, 144 Ky. 
825, 189 SW 1079; Sapp v. Bradfield. 
137 Ky. 308, 125 SW 721, 136 AmSR 
291. 

Me.—Sterns v. Hudson, 113 Me. 154, 
93 A 58. 

Md.—Horn v. Buck, 48 Md. 358. 

Mich.—Murphy v. McGraw, 
Mich. 318, 41 NW 917. 


rial: 
Contra Cline 
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Where a tender in return is refused, 
the buyer is entitled to compensation for the keep 
of the animal for a reasonable time for the purpose 
of resale,4® but the expense of such resale has been 
held not recoverable.°°® 
minimize the damages,®? the expense of the care and 
treatment ef diseased animals,®? including medical 
attendance,®? quarantining of stock,®* fumigation 
of property,®® and the expense of burying those ani- 
mals that have died,®® may be recovered by the buy- 
er, especially where the seller insisted that the buyer 
keep the animal and treat it.°* It must appear, how- 
ever, that a tender in return was made,°*® and that 


As the buyer has a duty to 


Mo.—Saxony Mills v.. Huck, (A.) 
208 SW 868; Hudgings v. Burge, (A.) 
194 SW 886; Young v. Van Natta, 113 
Mo. A. 550, 88 SW 123; Galbreath v. 
Carnes, 91 Mo. A, 512. 


Nebr.—Long v. Clapp, 15 Nebr. 417, 
19 NW 467. 


N. D.—Needham vy. Halverson, 22 
Ne Du 694, 135 “NIW? 2032) Larsonsy: 
Calder, 16 N. D. 248, 113 NW 108. 


Tex.—Routh v. Caron, 64 Tex. 289; 
Wintz v. Morrison, 17 Tex. 372, 67 
AmD 658. 


Vt.—Pinney v. Andrews, 41 Vt. 631. 


Wash.—Glaspey v. Wool Growers’ 
Serv. Corp., 151 Wash. 683, 277 P 70. 


See also McGavock v.- Wood, 1 
Sneed 181 (sale of a slave). 


Contra Merrick v. Wiltse, 37 Minn. 
41, 33 NW 3. 


[a] Care and treatment of other 
animals.—W here the buyer places the 
warranted animals with others to 
whom the disease is communicated, 
the expense of the care and treatment 
of these animals is recoverable. Cum- 
mins v. Ennis, 20 Del. 424, 56 A 3877; 
Joy v. Bitzer, 77 Iowa 73, 41 NW’ 575, 
3 LRA 184; Long v. Clapp, 15 Nebr. 
417, 19 NW 467. 


Recovery for loss of, or injury to, 
other animals see infra § 864. 


53. Del.Cummins v. Ennis, 20 
Del. 424, 56 A 377. 

Ga.—Snowden vy. Waterman, 105 
Ga. 384, 31 SE 110. 

Iowa.—Joy v. Bitzer, 77 Iowa 73, 
41 NW 575, 3 LRA 184. 

Ky.—Leavell v. Coleman, 144 Ky. 


825, 139 SW 1079. 


Me.—Sterns v. Hudson, 113 Me. 154, 
93 A 58. 


Md.—Horn v. Buck, 48 Md. 358. 

N. J.—Perrine v. Serrell, 30 N. J. 
L. 454. 

N. D.—Needham v. Halverson, 
N. D. 594, 185 NW 203. 


Okl.—Coyle v. Baum, 8 Okl. 695, 41 
P 389. 


Vt.—Pinney v. Andrus, 41 Vt. 631. 


See also Farr vy. Gist, 30 S. Cc. L. 
68; McGavock v. Wood, 1 Sneed 
(Tenn.) 181 (in both of which, sale 
of slaves). 


54. Snowden v. Waterman, 105 Ga. 
384, 31 SE 110; Lewis v. Bracken, 97 
Ga, 337, 22 SE 943. 


55. Lewis  v. Bracken, 
Needham v. Halverson, 22 N. 
135 NW 203. 


56. Lewis v. Bracken, 97 Ga. 337, 
22 SE 943; Needham v. Halverson, 22 
N. D. 594, 185 NW 208. 

57. Leavell v. Coleman, 144 Ky. 
825, 189 SW 1079; Murphy v. Mc- 
Graw, 74 Mich. 318, 41 NW 917. 

OS. HaALrr Vi. sist oUm Ss. Caen o 
MeGevocs v. Wood, 1 Sneed (Tenn.) 
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supra; 
D. 594, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 859-860] 


such expenditures were reasonable,°® and not made 
after discovering the futility of making an attempt 
to cure®® and the uselessness of incurring expense.*? 


Buildings, material, and equipment. Although 
there can be no recovery for repairing defects in a 
building,®? money expended by the buyer in adapting 
his property to the use of the warranted goods may 
be recovered,®* even though the contract permitted 
the buyer to reject the goods after a test and recover 
the amount paid** and the buyer requested such ac- 
tion;°® but if the property in such altered condition 
is of any permanent benefit to the buyer, such ex- 
pense should be reduced by whatever value the al- 
tered condition is worth to him.*® Where there has 
been a breach of warranty of material used in the 
construction of a building, the buyer may recover 
the expense of tearing down*’? and reérecting®® the 
building, provided he acted with reasonable diligence 
in using the material.%® 

Expense of litigation.*® Where there is a breach 
of warranty of property, in consequence of which a 


59. Pinney v. Andrus, 41 Vt. 631; | and 
Glaspey v. Wool Growers Serv. Corp., 
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if before the buyer discovered ae 
the plaster was falling he attempted 
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fine and costs are imposed on a retail dealer, he may 
recover the amount of such fine’! and costs,‘ to- 
gether with counsel fees™* and expenses incurred in 
proving his lack of personal guilt.74 Where a note 
is given for the payment of goods on the condition 
that it will be returned if the goods are defective, 
but instead is indorsed under circumstances indi- 
cating that the transfer was not bona fide, the ex- 
pense of defending an action on the note is recover- 
able.7® 


[§ 860] b. Remedying of Defects’°—(1) In Gen- 
eral. Where the buyer keeps and uses the property 
and by the exercise of reasonable expenditures has 
made the article conform to the warranty, the 
amount of such expenditure has been held to meas- 
ure the buyer’s damages*’ and may be recovered‘® 
in lieu of the difference between the actual value of 
the article and its value if it had been as warranted’? 
and it has been held in some eases that the reason- 
able cost of putting article in the condition warrant- 


Friedgood v. Kline, 67 Misc. 
428, 123 NYS 247; Cointat ve Myn- 


151 Wash. 683, 277 P 70. 


60. Roddam v. Brown, 201 Ala. 109, 
77 S 403; Hudgings v. Burge, (Mo. 
A.) 194 SW 886. 

61. Hudgings v. Burge, supra. 


62. Reedy v. Weakley, (Tenn. Ch. 
A.) 39 SW 739. 


[a] Illustration.—An_ implied war- 
ranty that elevators sold to defend- 
ant are suitable for the purpose for 
which they are to be used does not 
entitle him, in an action for the price, 
to set off the cost of repairing defects 
in his building in order to accommo- 
date and properly operate the eleva- 
tors. Reedy v. Weakley, (Tenn. Ch. 
A.) 39 SW 739. 


63. Vilter Mfg. Co. v. Abeel, 191 
Fed. 272, 111 CCA 650; Accumulator 
Co. v. Dubuque St. R. Co., 64 Fed. 70, 


12 CCA 37; Glover Mach. Works v. 
Cooke-Jellico Coal Co., 173 Ky. 675, 
191 SW 516;. Ray Cons. Copper Co. v. 


American Pngineering Co., 123 Misc. 
276, 204 NYS 849 [aff 210 App. Div. 
831, 206 NYS 952]. 


[a] Expense of tearing down old 
building and the erection of a new one 
is properly allowed on the breach of 
a warranty where such expense was 
within the contemplation of the par- 
ties. ~“Vilter Mfg. Co. v. Abeel, 191 
Fed. 272, 111 CCA 650. 


64. Ray Cons, Copper Co. v. Amer- 
ican Engineering Co., 123 Misc. 276, 
204 NYS 849 [aff 210 App. Div. 831, 206 
NYS 952]. 

65. Ray Cons. Copper Co. v. Amer- 
ican Engineering Co., supra. 


66. Glover Mach. Works v. Cooke- 
Jellico Coal Co., 173 Ky, 675, 191. Sw 
516. 


67. Gascoigne v. Cary Brick Co., 


217 Mass. 302, 104 NE 734, AnnCas 
19L7C 23863 sSmith veaJiohnson, 16) 2: 
Tues, 17-9: 


[a] Where building has fallen be- 
cause the material was not as war- 
ranted (1) the buyer may recover the 
cost of clearing away the débris 
(Budd v. Mutchler, 98 Pa. Super. 420) 
(2) and reérecting the building (see 
infra note 68). 


[b] Where plaster has fallen (1) 
because of defects constituting a 
breach of warranty, the buyer may 
recover the expense incurred in clean- 
ing the floors, replastering, and for 
the loss of the use of the house caused 
by these operations (Nye, etc., Co. v. 
Snyder, 56 Nebr. 754, 77 NW 118), (2) 
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to patch the walls where defective, 
he may recover the cost of such patch- 
ing (Nye, etc., Co. v. Snyder, supra). 


[ec] Roofing material.— Where 
there has been a breach of warranty 
of roofing, the buyer may recover (1) 
the expense of removing the roofing 
(Fries v. Livingstone, 56 App. (D. C.) 
209, 12 F. (2d) 150) (2) and replacing 
with other roofing of the specified 
quality (Fries ve Livingstone, supra); 
(3) but he cannot recover the cost of 
replacing the roof with more expen- 
sive roofing (Fries v. Livingstone, su- 
pra). (4) In another jurisdiction it 
has been held that the buyer may re- 
cover the cost of the shingle roof, 
including the cost of the shingles and 
expense of putting them on, less their 
value after their removal (Edwards 
Mfg. Co. v. Stoops, 54 Ind. A. 361, 102 
NE 980), (5) and he may also recov- 
er the expense incurred in attempting 
to repair the roof and make it con- 
form to the warranty (see infra § 
861). 


[d] Paint.—Where paint not com- 
plying with the warranty is used and 
peels off, the buyer may recover the 
cost of doing the work with proper 
material. F. Hammar Paint Co. v. 
Glover, 47 Kan. 15, 27 P 130; Ameri- 
can Paint’ Works y. Metairie Ridge 
Nursery Co., 1 La. A. 396; Reeds v. 
Lee, 64 Mo. A. 683; Smith v. Johnson, 
aay) ee ol ead ae, gop 7/8) 


68. Gascoigne v. Cary Brick Co., 
217 ee 302, 104 NE 734, AnnCas 
1917C 336; Acme Glass Co. v. Woods- 
Lloyd Gott 182 App. Div. 538, 170 NYS 
448; Budd v. Mutchler, 98 Pa. Super. 
420 NUSmithe vs TOhnnsone domes awry. 
£79. 

69. Gascoigne v. Cary Brick Co., 
217 Mass. 302, 104 NE 734, AnnCas 
LON Cx85 Os 


70. In actions brought by purchas- 

er on resale: 

Generally see infra § 867. 

Of seeds or plants see infra § 869. 

In defending action for personal in- 
juries see infra § 866. 

In defense of warranted title see in- 
fra § 868. 


71. Abounader y. Strohmeyer, etc., 
Cor, 217) Appl Div.743,; 215 INS, 702) 
Friedgood vy. Kline, 67 Misc. 428, 123 
NYS 247; Cointat v. Mynham, [1913] 
2K. B. 220. But see Crage v. Fry, 67 
J. P. 240 (in absence of anything to 
show what considerations influenced 
the peda tytn when he imposed the 
fine). 


ham, [LOLS 1:2 KK. B. 220; Crage v. Fry, 
67 J. PB. 240. 


73. Abounader vy. Strohmeyer, etce., 
Co., 217 App. Div. 43,215 NYS 702 
[aff 243 N. Y. 458,154 NE 309]; Fried- 
ee v. Kline, 67 Misc. 428, 123 NYS 


74. Abounader v. Strohmeyer, etc., 
Co., 217 App. Div. 43, 215 NYS 702 [aff 
243 N. Y. 458, 154 NE 309]. 


75. Osborne. vy. Ehrhard, 37 Kan. 
413,15 P..590. 


76. Cure and care of animals see 
supra. § 859. 


77. Barnes v. Thompson, 38 S. D. 
37, 159 NW 899. 

[a] Radical change in heating sys- 
tem.—On failure of a heating system 
to maintain a temperature as war- 
ranted, the buyer may recover not 
only the cost of increasing the effec- 
tiveness of such system, but, if nec- 
essary to make it comply with the 
warranty, the cost of such radical 
changes as amount to a change in the 
system itself. Barnes v. Thompson, 
38_S. D. 37, 159 NW 899. 


78. La.—White-Blakeslee Mfg. Co. 
v. Heinick, 6 La. A. (Orleans) 353. 


Ss. D—Cavanagh v. A. W. Stevens 
Co., 24 S. D. 349, 123 NW 681. 


Tenn.—Reedy v. Weakley, (Ch. A.) 
39 SW 739. 


Tex.—American Laundry Mach. Co. 
v. Belcher, (Civ. A.) 152 SW 853; Mas- 
terson v. Heitmann, 38 Tex. Civ. A. 
476, 87 SW 227; Dilley v. Ratcliff, 29 
Tex. Civ. A. 545, 69 SW 287; Graves 
v. Hillyer, (Civ. A.) 48 SW 889.-: 


Ont.—Crompton, ete., Loom Works 
v. Hoffman, 5 Ont. L. 554. 


[a] Use for a year before repair- 
ing.—Where the buyer uses a ma- 
chine for a year and then replaces 
flues which he claims were originally 
defective, he cannot recover the whole 
cost of replacing the flues in an ac- 
tion for breach of the warranty. Cav- 
anagh v. A. W. Stevens Co., 24 S. D. 
349, 123 NW 681. 


[b] Incomplete machine.—Where 
an incomplete machine is furnished, 
the buyer should be allowed the 
amount paid in supplying the missing 
portions and the expenses of a me- 
chanic hired to put it in working or- 
der. Crompton, ete., Loom Works vy. 
Hoffman, 5 Ont. L. 554. 


79. American Laundry Mach. Co. 
v. Belcher, (Tex. Civ. A.) 152 SW 853. 
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ed represents this difference in value.®°® 


Repairs practicable but not made. Where the ar- 
ticle purchased does not conform to the warranty, an 
amount sufficient to make it conform may be re- 
covered*! and where the defect is of an inconsequen- 
tial or minor character, and one that can easily be 
remedied by a comparatively small outlay, the buyer 
can make such repairs and charge them to the sell- 
er,°? and in some jurisdictions the cost of such re- 
pairs has been held to be the measure of damages,** 
provided it indemnifies the party entitled to com- 
pensation.** So, too, the cost of repairing the de- 
fects has been adopted as the rule of damages where 
it was the only one that would do full and exact jus- 
tice to the parties,*®> or where there was no satis- 
factory evidence of the difference between the actual 
value of the article and its value as warranted,®® and 
the evidence as to the cost of repairs was uncontra- 
dicted.*7 But where the defects are serious, or 
the machinery is unsuited for the purpose for which 
it was purchased, or if the defects although not seri- 
ous, are such as one not a skilled mechanic could not 
readily locate and remedy, the buyer’s damages are 


SALES 


[§ 860 


| 


not limited to the cost of remedying the defects.** 


Use after knowledge of defects. Where the pur- 
chase is of machinery which falls below, and which 
can be brought up to, the warranty thereof by the 
seller, the purchaser, if he uses the machinery after 
knowledge of its defects, when sued for the price 
thereof, can set off only the amount necessary to be 
expended in bringing the machinery up to the war- 
ranty,*® but where the machinery cannot, by the 
expenditure of a reasonable amount, be brought up 
to the warranty, the measure of buyer’s damages is 
the difference between the purchase price of the 
machinery and its value in the condition delivered.®® 


Reasonableness of amount. The cost of repairs, 
however, must be reasonable in order to be recov- 
ered.°? 


Guaranty to replace deféctive parts. On the 
breach of a guaranty to replace defective parts or to 
make good any defects in the property, the buyer 
may do so and’ recover the cost of the materials®? 
and labor,?* but the buyer cannot recover payments 
made to the seller for repairs as damages for the 


Wats. Ae i .—Marsh v. McPherson,f{ itor Milk-Pan Co. v. Remington, 109] ey, 114 Miss. 392, 75 S 139. 

5 709, 26 L. ed. 1139; Benjamin N. Y. 143, 16 NE 48. 90. J.B. Colt Co. v. Cooley, (Miss.) 
is Hilliard, 23 How. 149, 16 L. ed. 83. U. S.—Crane Co. v. Columbus|107 S 891; J. B. Colt Co. vy. Mazingo, 
518. Constr. Co., 78 Fed. 984, 20 CCA 223.| 141 Miss, 402, 106 S 533. 


Ark.—Yellow Jacket Min. Co. v. Te- 


garden, 104 Ark. 573, 149 SW 518. 
ay oreo v. Hunt, 28 Conn. 


Minn.—People’s State Bank v. Rand- 
by, 158 Minn. 309, 197 NW 265. 


Nebr.—Birdsall v. Carter, 11 Nebr. 
143, 7 NW 751. 


N. Y.—Long v. Chapman, 97 App. 
Div. 241, 89 NYS 841; Rochevot v. 
Wolf, 96 App. Div. 506, 89 NYS 142; 
Bates v. Fish Bros. Wagon Co., 50 
App. Div. 38, 68- NYS 649 [aff 169 N. 
Y. 587 mem, 62 NE 1094 mem], 


Okl.—Binkley v. Ball, 127 Okl. 197, 
260 Pl. 


Vt.—Globe Granite G9 v. Clements, 
92 Vt. 383, 104 A 104 


W. Va.—Gorby v. Bridgeman, 83 
W. Va. 727, 99 SE 88. 


81. Bixby v. Denison Normal 
School Assoc., (lowa) 78 NW 234; 
American Soda Fountain Co. v. Palace 
Drug Store, (Tex. Civ. A.) 245 SW 
1032; Graves .v. Hillyer, (Tex. Civ. 
A.) 48 SW 889; Williams v. Thrall, 
101 Wis. 337, 76 NW 599. 


82. Frick Co. v. Falk, 50 Kan, 644, 
32 P 360; Ney v. Wrenn, 117 Va. 85, 
84 SE 1; J. I. Case Plow Works v. 
Niles, etc., Co., 107 Wis. 9, 82 NW 568. 


[a] Duty to make such repairs.— 
Where the defect is one that can eas- 
ily be remedied (1) it has been held 
to be the duty of the buyer to take 
reasonable steps to have the repairs 
made. Frick Co. v. Falk, 50 Kan. 644, 
32) F360; J. Lt. Case Plow Works v. 
Niles, ete., Co., 107 Wis. 9, 82 NW 
568. (2):And he is not entitled to 
keep the article and refuse to make 
the repairs and recover the entire pur- 
chase price as for an article which 
is completely worthless. J. I. Case 


Plow Works v. Niles, etc., Co., 107 
Wis. 9, 82 NW: 568. 
[b] Interchangeable parts.— 


Where the defects apply to particular 
parts which could be remedied by 
the substitution of new interchange- 
able parts, the cost of replacing the 
parts is the proper measure of dam- 
ages. Wyckoff v. Horan, 39 Minn. 
429, 40 NW 563; New York State Mon- 


Ark.—Holcomb, ete., Mfg. Co. v. 
Fish, 177 Ark. 631, 7 SW (2d). 313; 
Parrett Tractor Co. v. Brownfiel, 149 
Ark. 566, 233 SW 706; Western Cabi- 
net, ete., Mfg. Co. v. Davis, 121 Ark. 
370, 181 SW 273; B. A. Stevens Co. v. 
Whalen, 95 Ark. 488, 129 SW 1081. 


Minn.—Wyckoff vy. Horan, 39 Minn. 
429, 40 NW 5638. 


N. Y.—New York State Monitor 
Milk-Pan Co. v. Remington, 109 N. Y. 
143, 16 NE 48. 


Wis.—J. I. Case Plow Works v. 
Niles, etc., Co., 107 Wis. 9, 82 NW 568. 


[a] Privilege of buyer to make re- 
pairs.—If, at the time of delivery, it 
remains neceSsary or desirable, and is 
practicable by a reasonable expendi- 
ture, to bring the articles up to the 
warranty, it is buyer’s* privilege to 
make the expenditure necessary for 
that purpose and exact reimbursement 
instead of resorting to proof of com- 
parative values. Crane Co. v. Colum- 
ee Constr. Co., 73 Fed. 984, 20 CCA 

3. 

84. N. C.—Hardie-Tynes Mfg. Co. 
y. Haston! Cotton “Oil. 'Co., 150. N.C. 
150, 68 SE 676, 134 AmSR 899. 


“The reasonable cost of repairs may 
in some cases indemnify the party 
entitled to compensation, but the jury 
are not necessarily confined to this 
narrow limit, but, as the court stat- 
ed in this case, may consider that as 
an element, in connection with any 
other facts, which will enable them 
to ascertain the true amount.” Har- 
die-Tynes Mfg. Co. v. Haston Cotton 
Oil Co., 150 N. C..150, 63 SE 676, 678, 
134 AmSR 899. 


85. U. S.—Stillwell, etc., Mfg. Co. 
v. Phelps, 130 U. S. 520, 9 SCt 601, 32 
L, ed. 1035. 


86. Lockwood v. Dewey, 28 Misc. 
751, 60 NYS 471: McMullen v. Wil- 
liams, 5 Ont, A. 518. 


87. Lockwood vy. Dewey, 
751, 60 NYS 471. 


28 Misc. 


88. Ney v. Wrenn, 117 Va. 85, 84 
BE 1. 

89. Miss.—J. B. Colt Co. v. Cooley, 
10% S 891; J. B. Colt Co. v. Mazingo, 


141 Miss. 402, 106 S 5338; Alig v. Lack- 


Difference between purchase price 
and actual value as measure of dam- 
ages see supra § 857. 


91. U. S.—Crane Co. v. Columbus 
Constr. Co., 73 Fed. 984, 20 CCA 2238. 


Ark.—Parrott Tractor Co. v. Brown- 
fiel, 149 Ark. 566, 233 SW 706; West- 
ern Cabinet, etc, Mfg. Co. v. Davis, 
121 Ark. 370, 181 SW 273; B. A. Ste- 
vens Co. v. Whalen, 95 Ark. 488, 129 
SW 1081. 


La.—Blackner Rotary Pump Co. v. 
Rene Engineering, etce., Works, 1 La. 


Tex.—American Soda Fountain Co. 
May pee Drug Store, (Civ. A.) 245 SW 


Wash.—Fairbanks Steam Shovel Co. 
v. Holt & Jeffery, 79 Wash. 361, 140 P 
394, LRA1915B 477. 


[a] Time reasonably necessary to 
make repairs.—A period of two years 
is not a reasonable time to repair de- 
fects and a verdict allowing expens- 
es incurred for repairs during that 
time cannot be allowed. American 
Soda Fountain Co. v. Palace Drug 
Store, (Tex. Civ. A.) 245 SW 10382. . 


_ [b] Amount paid out does not in 
itself furnish a measure of recovery. 
Fairbanks Steam Shovel Co. vy. Holt, 
ey 361, 140 P 394, LRA1915B 


{c] Damages held excessive.—(1) 
Where a defect could have been rem- 
edied at an expense of fifty or sixty 
dollars, an award of one hundred and 
seventy- -five dollars is excessive. 
Frick Co. v. Falk, 8 Kan. A. 862, 62 
P167. (2) An expenditure of one hun- 
dred and forty dollars to perfect a 
pump costing one hundred and twen- 
ty dollars is unreasonable. Blackner 
Rotary Pump Co. v. Rantz Engineer- 
ing, etc., Works, 1 La. A. 290. 


92. Rossbaech vy. Tincher Motor Car 
Co., 178 Ill. A. 559; Thomas v. Chicago 
Pump Co., 172 Ill. A. 614; Miller v. F, 
R. Patch Mfe. Cos elor App. Div. 22} 
91 NYS 870; Smoot v. Foster, 16 Oh. 
Cir..Ote 6£2)97Oh. :CirseDec: 218. 


93. Thomas y. Chicago Pump Co., 
172 Ill. A. 614; Smoot v. Foster, 16 
Oh CirCt 612, 9 Oh. Cir. Dec. 2138. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 860-862] 


seller’s breach of warrahty®4 in the absence of 
fraud®® or the seller’s failure to make good the war- 
ranties contracted,®® nor can he recover payments to 
others for repairs where the contract did not war- 
rant the property if not repaired by the seller.®? 

Upon a breach of warranty, 
the giving of checks by the buyer for the purchase 
price under an agreement that the seller would put 
the machine in working order has been held not to 
satisfy an express warranty and to terminate the old 
contract and substitute a new one, under which the 
measure of damages would be limited to the cost of 


Agreement to repair. 


repairing the machine.?8 


[§ 861] (2) Recovery of Both Expense of Rem- 
edying and General Damages. When such repairs do 
not succeed in making the article conform to the 
warranty, it has been held in some jurisdictions that, 
in addition to general damages,®® the reasonable! ex- 
pense* of making such repairs may be recovered, 


94 Dasher vy. International Har- 
wester Co. (Ga. A.) 155 Sm) 27% 


95. Dasher yv.. International Har- 
vester Co., supra. 

96. Dasher y. International Har- 
vester Co., supra. 

97. Dasher y. International Har- 
vester Co., supra. 


98. Acme Harvesting Mach. Co. 
eo Be 168 Mo. A. 558, 153 SW 


99. General rule of damages see 
supra § 857. 

1. Isaacs v. Jackson Motor Co., 108 
Kan. 17, 193. P 1081; Smith,. etc., 
Mach. Co. v. Johnston, 102 S. C. 130, 
86 SE 489. 


[a] Reasonable time to remedy de- 
fects.—Recovery for expenses in- 
curred in attempting to remedy de- 
fects is limited to such actual loss as 
might accrue during such time as 
would be reasonably necessary to 
remedy such defects or to ascertain 
that the same could not be remedied 
by the exercise of due care. Smith, 
etc., Mach. Co. v. Johnston, 102 S. C. 
130, 86 SE 489. 

2. U. S.—Hercules Iron Works v. 
Dodsworth, 57 Fed. 556 [aff 66 Fed. 
483, 13 CCA 552]. 

Ala.—Hodge y. Tufts, 115 Ala, 366, 
22 S 422; Snow v. Schomacker Mfg. 
Co., 69 Ala. 111, 44 AmR 509; Florence 
Wagon Works vy. Trinidad Asphalt 
Mfg. Co., 145 Ala. 677, 40 S 49. 


Ark.—Holeomb, etc., Mfg. Co. v. 
Fish, 177 Ark. 631, 7 SW (2d) 313. 


Cal.—Armstrong v. Lassen Lumber, 
etc., Co., (A.) 260 P 810. 

Ill.—Phelan v. Andrews, 52 Ill. 486, 

See also Bass Fdy., etc., Co. v. Sulz- 
berger, etc., Co., 205 Ill. A. 454. 

Ind.—Edwards Mfg. Co. vy. Stoops, 
54 Ind. A. 361, 102 NE 980. 


Kan.—Isaacs v. Jackson Motor Co., 
108 Kan. 17,:193 PP: 1081. 


Mass.—Whitehead, etc., Mach. Co. 
v. Ryder, 139 Mass. 366, 31 NE 736. 


Mo.—Mayfield v. George O. Rich- 
ardson Mach. Co., 208 Mo. A. 206, 231 
SW 288. 

Mont.—Butte Floral Co. vy. Reed, 65 
Mont. 138, 211, P 325. 

Nebr.—Nye, etc., Co. v. Snyder, 56 
Nebr. 754, 77 NW 118. 

N. D.—Minneapolis Threshing 
Mach. Co. v. Huncovsky, 52 N. D. 112, 
202 NW 280; Dahl Impl., etc., Co. v. 
Campbell, Amen 239, 349, 178 NW 
wore International Harvester Co. v. 
Thomas, 43 N. D. 199, 176 NW 523. 


SeeG.— smith, (ete.,.. Macho (Cozs.yv:. 
Johnston,, 102 Ss. Cc. 130, 86 SE 489. 

Wis.—Greenberg Realty Co. v. 
Cream City Roofing, etc., Mfg. Co., 


SW 256; 
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but in other jurisdictions, in the absence of notice 
to,® or acquiescence of,* the seller, or in the absence 
of a request by the seller to make such repairs,’ or 
a contract that such expense should be paid by the 
seller® a recovery of such expenses has been denied’ 
as allowing a recovery of double damages® or as in- 
cidental and too remote.® 
pense the buyer may recover the value of his own 
time spent in efforts to remedy the defect,’ the cost 
of parts purchased,!! and expenses incurred for 


In computing such ex- 


[§ 862] 6. Profits.1* Under the rule that the buy- 


er may recover all his damages upon a breach of war- 


183 Wis. 259, 197 NW 815. 

Alta.—Chapin v. Matthews, 9 Alta. 
L. 209, 24 DomLR 457, 32 WestLR 
6638, 9 ‘WestWkly 301. 

3. Arundel Sand, etc., Co. vy. Irwin, 
70 Pa. Super. 546. 

4 Arundel Sand, etc., Co. v. Irwin, 
supra. 


5. Underwood v. Coburn Motor Car 
Co., 166), 3N. Ci0458 4 8219. 1855,;) J.t E. 
Case Threshing Mach. Co. v. Beavers, 
(Tex. Civ. A.) 261 SW 440. 


6. Klein Structural Steel Co. v. 
John J. Pool Co., 26 Oh. A. 420, 160 
NE 520. 


7 Vaughn y. Shady Grove Milling 
Co., 194 Ky. 326, 239 SW 37; Stude- 
baker Corp. v. Miller, 169 Ky. 90, 183 
Ames vy. Norwich Light Co., 
122 App. Div. 319,106 NYS 952; Amer- 
ican Laundry Mach. Co. v. Belcher, 
(Tex. Civ. A.) 152 SW 853; Gorby 
v. Bridgeman, 83 W. Va. 727, 99 SE 88. 
But see Schaffner v. National Sup- 
ply Co., 80 W.' Va.. 111, 92°SE 580 
(where tubing for an oil well proved 
defective and the buyer was allowed 
to recover the cost of digging a new 
one and expenditures incurred in a 
reasonable effort to repair the old 
well). 

“In a case where slight repairs 
would make the article delivered 
equal to and substantially the ar- 
ticle contracted for, the cost of mak- 
ing such repairs is the measure of 
damages, because it represents the 
actual difference between the article 
contracted for and the one furnished. 
This rule cannot be applied, however, 
in a caSe where, after making the 
repairs, the article furnished is still 
defective, and does not meet the sub- 
stantial requirements of the con- 
tract.” Gorby v. Bridgeman, 83 W. 
Va. 727, 99 SE 88, 91. 


8. Studebaker Corp. v. Miller, 169 
Kv. 90, 183 SW 256; Ames v. Norwich 
Light Co., 122 App. Div. 319, 106 NYS 
952. 

9. Vaughn v. Shady Grove Milling 
Co., 194 Ky. 326, 239 SW 37. 

10. Optenberg vy. Skelton, 109 Wis. 
241, 85 NW 356. 

Recovery for loss of buyer’s time 
and that of his employees generally 
see supra § 859. 

11. J. I. Case Threshing Mach. Co, 
v. Beavers, (Tex.) 261 SW 440. 

12. ‘Dilley v., Ratcliff, 25 Tex. Civ. 
A. 545, 69 SW 237. 

Recovery of expenses incurred for 
freight generally see supra § 859. 

13. Recovery of loss of profits gen- 
erally see Damages §§ 112-120. 

14. See supra § 855. 


15. Feeney, etc., 
Orns60 tT 1 569, Lie edb 2, 


Co. v. Stone, 89 


ranty by the seller’* a buyer sustaining damages is 
not prevented from recovering anticipated profits 
merely because they are such.?® 
profits may be recovered+® where they have natural- 
ly resulted from the breach*’ provided they are not 
too remote,!® speculative,?® or if they are not too un- 


Hence prospective 


’ 16. Ga.—Bateman v. Warfield, 12 
Ga. A. 259, 77 SE 104. 

N. C.—Fairbanks v. Twin City Sup- 
ply Co., 170 N. C. 315, 86 SE 1051. i 

Tenn.—Reese v. Miles, 99 Tenn. 398, 
41 SW 1065. 

Ont.—Crompton, ete., Loom Works 
v. Hoffman, 5 Ont. L. 554. 

Sask.—McPhail v. Abbott, 9 Sask. 
TEs OF 

[a] Necessity of contractual pro- 
vision.—It has been. held that profits 
cannot be allowed unless they have 
been specially provided for in the con- 


tract. Lattin v. Davis, Lalor (N. 
Yee ds 
{b] Purchasers cannot play dou- 


ble role of agents for sale and enti- 
tled to a commission for making sales, 
and purchasers entitled to damages 
for loss of profits they would have 
made had the goods been according 
to contract. Catalano v. Cuneo Fruit, 
ih Co., 46 Ont. L. 160, 16 OntWN 


17. Ala.—Moulthrop v. Hyett, 105 
Ala. 493, 17 S 32, 53 AmSR 139. 

N. Y.—Swain v. Schieffelin, 134 N. 
Ye aie 3100 NE 1025) yb8 RAL is 85) 
White v. Miller, 71 N. Y. 118, 27 AmR 
13; Messmore vy. New York Shot, etc., 
Co., 40 -N. Y. 422. 

Okl.—Lawton Refining Co. v. Hol- 
lister, 86 Okl. 18, 205 P 506. 

S. C.—National Tire, ete., Co. v. 
Hoover, 128 S. C. 344, 122 SE 858. 


_ Wash.—Wright v. Computing Scale 
Con 4% Wash. Ot st Po 

Sask.—McPhail v. Abbott, 9 Sask. 
ey 30s 

18. Ala.—Moulthrop v. Hyett, 105 
Ala. 493, 17 S 32, 53 AmSR 139. 

Cal.—California Press Mfg. Co. v. 
Stafford Packing Co., 192 Cal. 479, 221 
P 345, 32 ALR 114; Hodekins.v. Dun- 
ham, 10 Cal. A.690, 103 P 351. 

Colo.—Peppers v. Metzler, 71 Colo. 
234, 205 P 945. 

Iowa.—Love v. Ross, 89 Iowa 400, 
56 NW 528. 

Nebr.—Punteney-Mitchell Mfg. Co. 
v. T. G. Northwall Co., 70 Nebr. 688, 97 
NW 1040. 

N. Y.—Cassidy v. Le Fevre, 45 N. 
Y. 562. 

Okl.—Wiggins v. Jackson, 31 Okl. 
292, 121 P 662, 43 LRANS 153. 

Or.—Feeney, etc., Co. v. Stone, 89 
Or. 360, 174 P 152. 

Pa.—Pennypacker v. Jones, 106 Pa. 
237. 

Tex.—Jones v. George, 56 Tex. 149, 
42 AmR 689. . - 

19. Cal.—California Press Mfg. Co. 
v. Stafford Packing Co., 192 Cal. 479, 
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certain,?° and were within the contemplation of the 
parties?! or ean reasonably be presumed to have been 
within the contemplation of the parties at the time 
the contract was made,?? as, for example, where the 


221 P 345, 32 ALR 114. 


Colo.—Peppers v. Metzler, 71 Colo. 
234, 205 P 945; Denver Horse Im- 
porting Cows. Schafer, 58 Colo. 376, 
TA P36 7%. 

Ga. i a. a 
Co., 8 Ga. A. 284, 68 SE 1076. 

Iowa.—Peoples’ Sav. Bank v. Wa- 
terloo, etc, Rapid Transit Co., 118 
Iowa 740, 92 NW 691; Alpha Check- 
rower Co. v. Bradley, 105 Iowa 537, 
75 NW 369;.Love v. Ross, 89 Iowa 
400, 56 NW 528. 

Mass.—Parker y. S. G. Shaghalian 
& Co., Inc., 244 Mass. 19, 138 NE 236. 

Mich.—Youngs v. Advance-Rumley 
paconer Co., 215 Mich. 682, 184 NW 

5: 

Nebr.—Punteney-Mitchell Mfg. Co. 
v. T. G. Northwall Co., 70 Nebr. 688, 
97 NW 1040; Burr v. Redhead, etc., 
Co., 52 Nebr. 617, 72 NW 1058. 

N. Y.—Blanchard v. Ely, 21 Wend. 
342, 34 AmD 250. 


Oh.—Knorr v. Reedy, 11 Oh. Dec. 


s Sons 


(Reprint) 465, 27 CincLBul 103. 


Pa.—Michelin Tire Co. v. Schulz, 
295 Pa. 140, 145 A 67; Pennypacker v. 
Jones, 106 Pa. 237. 


Tex.—Jones v. George, 56 Tex. 149, 
42 AmR 689. 


Sask.—Arnott v. Canadian Fair- 
banks Morse Co., Ltd., 14 Sask. L. 32. 


[a] Profits held speculative.—A 
tire dealer’s claim that because tires 
were less durable than warranted he 
lost customers whose business would 
have netted him a profit of a certain 
amount is too speculative to be re- 
coverable. Michelin. ..Tire» Co: . v. 
Schulz, 295 Pa. 140, 145 A 67. 


[b] Profits held not speculative.— 
Where candy purchased by plaintiff 
from defendant was resold by plaintiff 
but taken back from his customers 
because of its defective condition, the 
lost profits were not speculative, and 
were recoverable. Parker v. Shagha- 
lian, 244 Mass. 19, 138 NE 236. 


20. Cal.—California Press Mfg. Co. 
v. Stafford Packing Co., 192 Cal. 479, 
221 P 345, 32 ALR 114; Hodgkins v. 
Dunham, 10 Cal. A. 690, 103 P 351. 


Ga.—Hirsch vy. J. S. Schofield’s Sons 
Co., 8 Ga. A. 284, 68 SEH 1076. 


Ill.—Staver Carriage Co. v. Ameri- 
Gan ete.) Mie. (Co... 188" Til) “AY 634; 
Glidden v, Pooler, 50 Ill. A. 36. 


Iowa.—Peoples’ Sav. Bank v. Wa- 
terloo, etc., Rapid Transit Co., 118 
Iowa 740, 92 NW 691. 


Mo.—Connoble y. Clark, 38 Mo, A. 
476. 

Nebr.—Punteney-Mitchell Mfg. Co. 
v. T. G. Northwall Co., 70 Nebr. 688, 
97 NW 1040. 

N. Y.—Messmore v. New York Shot, 
etc., Co., 40 N. Y. 422; Schug v. Wag- 
ner, 77 Misc. 186, 135 NYS 1078. 


N. C.—Critcher v. Porter-McNeal 
Co., 1385 N. C. 542, 47 SE 604. 


Oh.—Knorr v. Reedy, 11 Oh. Dec. 
(Reprint) 465, 27 CincLBul 103. 

Okl1.—Bishop-Babcock-Becker Co. v. 
Estes Drug Co., 63 Okl. 117, 163 P 276, 
278; Wiggins v. Jackson, 31 Okl. 292, 
121 P 662, 48 LRANS 153. 

Or.—Feeney, etc., Co. v. Stone, 89 
Or) 360; 171, Be 569. 

Pa.—Pennypacker vy, Jones, 106 Pa. 
237. 

S. C.—National Tire, etc., Co. v. 
Hoover, 128 S. C. 344, 122 SE 858. 
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Wis.—Hammond y. Sandwich Mfg. 
Co., 146 Wis. 485, 131 NW 1097. 


Can.—Braithwaite v. Bayham, 4 
DomLR 498, 21 WestLR 839, 2 West 
Wkly 778. 


Man.—La Fleche vy. Bernardin, 21 
Man. 315. 


“Profits which would certainly have 

been realized but for the defendant's 
default are recoverable. t Ah eal 
not an uncertainty as to the value of 
the benefit or gain to be derived from 
performance, but an uncertainty or 
contingency whether such gain or 
benefit would be derived at all. 
It is sometimes said that speculative 
damages cannot be recovered, because 
the amount is uncertain; but such 
remarks will generally be found ap- 
plicable to such damages as it is un- 
certain whether sustained at all from 
the breach.” Taylor v. Bradley, 39 N. 
Y. 129, 4 Abb. Dec. 363, 366, 1 AmLJ 
265 [quot Schug v. Wagner, 77 Misc. 
186, 135 NYS 1078, 1079]. 

[a] Unestablished business.—(1) 
A loss of ,profits growing out of a 
breach of a contract to furnish a ma- 
chine of a designated capacity to an 
unestablished business is too uncer- 
tain to constitute a basis for the com- 
putation of damages (California Press 
Mfg. Co. v. Stafford Packing Co., 192 
Cal. 479, 221 P 345,32 ALR 114); @) 
and also the measure of damages on 
the failure to furnish a machine as 
warranted is usually the market val- 
ue for which another might have been 
procured, rather than the probable 
loss of profits (California Press Mfg. 
Co. v. Stafford Packing Co., supra). 

21. U. S.—English v. Spokane 
Commn. Co., 57 Fed. 451, 6 CCA 416; 
Carroll-Porter Boiler, ete., Co. NV. Co- 
lumbus Mach. Co., 55 Fed. 451, 5 CCA 
190. 

Ala.—Moulthrop v. Hyett, 105 Ala. 
493, 17° S32, 53) AmSR 139: 

Ga.—Hirsch y. J. S. Schofield’s Sons 
Co., 8 Ga, A. 284, 68 SE 1076. 

Ky.—Paducah Hosiery Mills v. 
Proctor, 210 Ky. 806, 276 SW 803; St. 
Marys Mach. Co. v. Cook, 187 Ky. 112, 


218 SW 7338; Glover Mach. Works v. 
Cooke-Jellico Coal Co., 173 Ky. 675, 
191 SW 516. But see Sapp v. Brad- 


field, 187 Ky. 308, 125 SW 721, 136 
AmSR 291 (denying a recovery of lost 
profits). 
La.—Blymer Ice Mach. Co. v. Mc- 
Donald, 48 La. Ann. 439, 449, 19 S 459. 
Nebr.—Punteney-Mitchell Mfg. Co. 


v. T. G. Northwall Co., 70 Nebr. 688, 
97 NW 1040. 
98 N, J. L. 787, 121 A 725; Lissberger 


Ve Lcellog ers) (Nad Wil. “Sbydo AS bite 


N. Y.—Acme’ Glass Co. v. Woods- 
Lloyd Co., 182:.App. Div. 538, 170 


NYS 448; Meyer v. Rottenberg, 168 
NYS 630; Denivelle Co. v. Leonard 
Keil, Inc., 140 NYS 150. 


N. C.—Gifford v. Betts, 64 N. C. 62. 


uaa v. Barrett, 24 Oh. St. 
201. 

Okl1.—Bishop-Babcock-Becker Co. vy. 
Estes Drug Co., 63 Okl. 117, 163 P 276. 

Or.—American Oil Pump, etec., Co. v. 
Foust, 128 Or. 263, 274 P 322; Beeney, 
etc., Co. v. Stone, 89 Or. 360, 171. P 
569, 174 P 152; Drake v. Sears, 8 Or. 
209. 

Tex.—Aultman, etc., Mach. Co. v. 
Cappman, 36 Tex. Civ. A. 523, 81 SW 
1243. 

Wash.—Perine Mach, 
90 Wash. 344, 156 P 20; 


Cove Buck, 
Wright v. 
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goods are sold for a specific purpose made known to 
the seller,?* or where the seller knew the goods were 
to be resold,?* or knew of the existence of contracts 
on the part of the buyer from which such profits 


Computing Scale Co., 47 Wash. 107, 91 
P 571; Puget Sound Iron, etc., Works 
v. Clemmons, 32 Wash. 36, 72 P 465. 

Wis.—Hammond vy. Sandwich Mfg. 
Co., 146 Wis. 485, 131 NW 1097. 


Eng.—Clare v. Maynard, 6 A. & EK. 
519,338. MCI. 282, 112, Reprint. 193,00 
Sh & P. 741, 32 ECL 849, 173 Reprint 

3. 

N. S.—Graham v. Bigelow, 10 East 
LR 181; Thompson v. Corbin, 3 East 
LR ila 

Ont.—Sheard v. Horan, 30 Ont. 618; 
Alabastine Co. v. Canada Producer, 
etc.) Cour Ltd 3 0COntrE. 2394, 42 Ont 
WWN 486, 23 OntWR 841, 8 DomLR 405. 

Sask.—Rivers v. George White & 
Sons Co., Ltd., 12 Sask. L. 366, 46 
DomLR 145, [1919] 2 WestWkly 189. 

[a] Profit guaranteed.—When the 
seller guarantees that the buyer 
should realize a certain profit, and 
induces the buyer to withhold the 
goods from a declining market, the 
buyer may recover the difference be- 
tween the price paid and the amount 
received on a resale (see supra § 857 
note 82 [e]), plus the profit guar- 
pureed Morris v. Barrett, 24 Oh. St. 

[b] Ascertainment of amount.— 
Where a dealer purchased a machine 
to load gravel, but because of the 
breach of warranty he was prevent- 
ed from handling it, his measure of 
damages, Since he still ha'd the grav- 
el, was held to be the difference be- 
tween the contract and the market 
price of the gravel, constituting the 
profit which he lost. Feeney, etc., 
Co. v..Stone, 89 Or. 360, 174 P 152. 

[ce] Special machinery.—W here 
the defense in an action for the con- 
tract price of a machine which can- 
not be bought in the market is breach 
of warranty, whereby the purchaser 
lost a sale of such machine, the meas- 
ure of damages is the difference be- 
tween what it would have cost to ful- 
fil the contract and what the pur- 
chaser of the machine would have re- 
ceived if he had not been prevented 
from so doing. Carroll-Porter Boiler, 
etc., Co. v. Columbus Mach. Co., 55 
Hed. 451, 5 CCA. 190. 

Ascertainment of lost profits gen- 
erally see Damages § 199. 

22. Wiggins v. Jackson, 31 Okl. 
292, 121 P 662, 48 LRANS 153; Feen- 
ey, ete., Co..v. Stone, 39 Or: 360, 171 
P 569, 174 Pyis2: Drake v. Sears, 8 
Or. 209. 

23. %I1l—Staver 
American, etc., Mfg. Co., 
634. 

Kan.—Weybrick v. Harris, 31 Kan. 
O22 iit. 

Mich.—Elco 
Thatchér, 231 Mich. 138 

N. Y.—Swain v. Schieffelin, are N. 
Y. 471, 31 NE 1025, 18 LRA 38 


Philippine.—Rodriguez v; ea 
14 Philippine 294. 


Ont.—Crompton, ete., Loom Works 
v. Hoffman, 5 Ont. L. 554 

[a] Goods ordered for special 
trade.—A buyer is entitled to recov- 
er for his loss of profits on shoes 
ordered for special trade, if there was 
a breach of warranty in sale of such 
shoes by seller. Eleo Shoe Mfg. Co. 
BE kisi! 231 Mich. 138, 208 NW 

{[b] Amount held not unreason- 
able.—HElco Shoe Mfg. Co. v. Thatch- 
er, 231 Mich. 138, 203 NW 669. 


24. McKinney v. Baker, 212 Ala. 


Carriage Co. v. 
183 ALAS 


Shoe Mfg Costes 
» 203 NW 669. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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would acerue.2° 


ages caused by the seller’s breach.?8 
recovers 


} 30 
thing. 


[§ 863] 7. Interest.?8 


However, as the buyer must do all 
he can to minimize the loss,?® lost profits are not re- 
coverable where the buyer could have avoided or pre- 
vented such loss;?7 nor are lost profits recoverable 
where they are not due solely to the seller’s 
warranty and there is no way of measuring the dam- 


the difference between the actual value of 
the goods and what the value would have been if the 
goods had been as warranted?® the loss of anticipated 
profits, in addition thereto, will not be allowed where 
it would result in a double recovery for the same 
If the measure of damages is provided for 
by statute,*? there can be no recovery for loss of 
profits where the case does not fall within the stat- 
utory provision authorizing special damages.®? 


Where the demand is un- 


SALES 


warranty. 
breach of 


When the buyer | the court.®& 


liquidated** and the amount cannot be determined 


490, 103 S 467; Lewis v, Rountree, 
79 N. C. 122, 28 AmR 309; Lawton 
Refining Co. v. Hollister, 86 Okl. 13, 
205 P 506: 


{a] Intent of parties.—If the sell- 
er knows the goods are to be resold 
on another market, the express or 
implied intention of the parties is 
that special damages resulting from 
the breach of warranty are sanctioned 
as elements of injury. McKinney vy. 
Baker, 212 Ala. 490, 103 S 467. 

[b] Mere knowledge held insuffi- 
cient.—Mere knowledge on the sell- 


-er’s part that the goods were pur- 


chased for resale has been held not 
sufficient to make the seller respon- 
sible for the buyer’s loss of profits 
oecasioned by a breach of warranty. 
A. O. Andersen Trading Co. v. Brody, 
205 App. Div. 47, 199 NYS 128. 


25. -Ill—Thorne v. McVeagh, 75 
Tll. 81; Glidden v. Pooler, 50 Ill. A. 
36. 

Kan.—Weybrick v. Harris, 31 Kan. 
OZ elie eae 


Mo.—C. A. Wood Preserver Co. v. 


Springfield Gas, etc., Co., (A.) 243 
SW 239. 
N. Y.—Messmore v. New York 


Shot, etc., Co., 40 N. Y. 422. 


N. C.—Critcher v. Porter-McNeal 
Co., 135 N. C. 542, 47 SE 604. 


Wis.—Guetzkow Bros. Co. v. An- 
drews, 92 Wis. 214, 66 NW 119, 53 
AmSR 909, 52 LRA 209. 


26. See supra § 855. 


2a WouUrray 'Com-v. Putman, i(Tex. 
Civ. A.) 154 SW 245; Wright v. Com- 
puting Scale Co., 47 Wash. 107, 91 P 
571; Chapin v. Matthews, 9 Alta. L. 
209. 


{a] Illustration.—Where a buyer of 
ginning machinery, with a warranty, 
could have handled all the orders 
for ginning with his old machinery 
which he had at the time, he was 
not entitled to recover damages on 
account of inability to fill his orders, 
owing to the failure of the new ma- 
chinery to comply with the warranty. 
Murray Co. v. Putman, (Tex. Civ. A.) 
154 SW 245. 


28. Hallidie Co. v. Washington 
Brick, ete., Co., 70 Wash. 80, 126 P 
96. 


[a] Illustration.—A purchaser of 
an engine cannot, because of failure 
of the seller to make it comply with 
the guaranty in the stipulated time, 
offset against the purchase price any 
of the losses from want of insuffi- 
cient motive power to operate his 
machinery lack of capacity of the 
boiler, due to no fault of the seller, 
preventing generation of sufficient 
power, even if the engine was all 
right, and there being no way of 
measuring the part of the losses 


caused by the defect of the engine. 
Hallidie Co. v. Washington Brick, 
etc., Co., 70 Wash. 80, 126 P 96. 

29. Difference in value as measure 
of damage see supra § 857. 


30. Coleman v. Sowders, 
841, 268 SW 579. 


31. See statutory provisions. 


32. Christiernson v. Hendrie, etc., 
Mfs., ete., Co., 26S. D. 519, 128- NW 
603. 

[a] Illustration.—Where an _ en- 
gine was sold with an implied war- 
ranty that it was sound and mer- 
chantable, there can be no recovery 
for the loss of profits where the stat- 
utory provision authorizes such dam- 
ages only when the property is sold 
under a warranty of fitness fora pars 
ticular purpose.‘ Christiernson v. 
Hendrie, etc., Mfg., etc., Co., 26 S. D. 
519, 128 NW 603. 

33. Interest: 

Generally see Interest 33 C. J. p 173. 

As damages generally see Damages 
§§ 136-149. 

For breach of warranty of: 
Seeds or plants see infra § 869. 
Title see infra § 868. 


34. Fries, etc., Co. v. Livingstone, 
5eTApp. €D.. GC) 209;-12°R. (2d): (150; 
Dunham v. Jones, 184 Ind. 46, 110 
NE 203; White v. Miller, 71 N. Y. 
118,27 AmR 13, 78 N.Y. 393).34 AmR 
544, Riss v. Messmore, 58 N. Y. Su- 
per. 23, 9 NYS 320 [aff 130 N. Y. 681, 
39 NE 1034].. Contra General Motors 
Truck Co. v. Shepard Co., 47 R. I. 153, 
130° A 593. 

35. White v. Miller, 71 N. Y. 118, 
27 AmR 13, 78 N. Y. 398, 34 AmR'544, 

36. Krasilnikoff v. Dundon, 8 Cal. 
A. 406, 97 P 172; White v. Miller, 71 
NG YreLs,; 27 ,AmE 013; 785 Nu GYR .393; 
34 AmR 544. 

[a] Where damages are not cer- 
tain on face of contract and are as- 
certainable only upon evidence as to 
values in a foreign country interest 
should not be allowed. Krasilnikoff 
v. Dundon, 8 Cal. A. 406, 97 P 172. 


37. 3B. F. Sturtevant Co. v. Cham- 
pion Fibre Co., 232 Wed. 1, 146 CCA 
193; Moulton v. Scruton, 39 Me. 287. 


38. Barrett Co. v. Panther Rubber 
Mfg. Co., 24 F. (2d) 329. 


39. Lewis v. Rountree, 79 
122, 28 AmR: 309. 


40. Ala.—Buford v. Gould, 35 Ala. 
265; Stoudenmeier v. Williamson, 29 
Ala. 558; Rowland v. Shelton, 25 Ala. 
217; Marshall v. Wood, 16 Ala. 806; 
Kornegay v. White, 10 Ala. 255. 


Conn.—Ferris ov. Comstock, 33 
Conn. 513. 
Fla.—McKay v. Lane, 5 Fla. 268. 


Ga.—Butler v. Moore, 68 Ga. 780, 
45 AmR 508. 


206 Ky. 


N.C: 
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by computation simply*® or reference to market val- 
ues,*° it has been held in some jurisdictions that in- 
terest will not be allowed as damages for a breach of 
In other jurisdictions the allowance of 
interest on unliquidated claims is discretionary with . 
the jury,” or the court where the case is tried by 
Where the demand is not only unliqui- 
dated but is uncertain owing to the unsettled state 
of the law, an allowance of interest should be re- 
fused as a matter of law.?® 
been allowed on the amount of damages? from the 
time of the sale*! or, as otherwise held, from the 
time of payment,*? or-from the date of the breach 
of the warranty*? up to the time of the trial.44 
Where the damages are liquidated interest will be 
allowed from the date of the demand.** 
buyer recovers the value of an animal, on its return 


Interest, however, has 


Where the 


Ky.—Wood v. Wood, 1 Metc. 512; 
South Bend Pulley Co. v. W. E. Cald- 
well Co., 54 SW 12, 21 KyL 1084, 55 
SW 208, 21 KyL 1363. 


Mich.—Felt v. Reynolds Rotary 
Fruit Evaporating Co., 52 Mich. 602, 
18 NW 378. 


Minn.—Merrick v. Wiltse, 37 Minn. 
41, 33 NW 3; Minneapolis Harvester 
Works v. Bonnallie, 29 Minn. 373, 13 
NW 149. 


Miss.—Texada v. Camp, Walk. 150. 


Loe ee ee, v. Boswell, 65 Mo. 


R. I.—General Motors Truck Co. v. 
Shepand 1Co. 247 S Risin SS e130 Ames 
{motion for rearg den ATR oT LUKE Y 
130° A 593). 


Tex.—Routh v. Caron, 64 Tex. 289; 


Jones v. George, 61 Tex. 345, 48 AmR 


280; Southern Gas, ete., Engine Co. 

vy. Adams, (Civ. A.) 227 SW 945; Ful- 
ilar Electric Co. v. McGee, (Civ. A.) 
211 SW 480; Ash v. Beck, (Civ. A.) 
68 SW 53; Snyder v. Baker, (Civ. A.) 
34 SW 981. 


Ont.—Wood v. Anderson, 
L. 143, 7 OntWN 731, 21 DomLR 247. 


[a] Interest on price paid where 
buyer sues for damages will not be 
allowed because at the time the sell- 
er received such payment he was en- 
titled to receive it and thereafter to 
retain it. Armstrong v. Lassen Lum- 
ber, etc., Co., (Cal. A.) 260 P 810. 


{b] In South Carolina it has been 
held that on a breach of warranty of 
title interest on the price paid from 
the time of sale is recoverable (see 
infra § 868), but that in an action for 
breach of warranty of soundness in- 
terest is not recoverable (Ancrum vy. 
Slone, 29S: C.G.n594). 


41. Buford v. Gould, 35 Ala. 265; 
Stoudenmeier v. Williamson, 29 Ala. 
558; Fulwiler Electric Co. v. McGee, 
(Tex. Civ. A.) 211 SW 480; Snyder 
v. Baker, (Tex. Civ. A.) 34 SW 981. 


[a] Other statements.—(1) From 
the date of the contract. Minneapo- 
lis Harvester Works y. Bonnallie, 29 
Minn. 373, 13 NW 149. (2) From the 
day of warranty. Texada vy. Camp, 
Walk. (Miss.) 150. 


42. Routh v. Caron, 64 Tex. 289. 


43. Chapman v. G. P. Dowling 
Hardware Co., 205 Ala. 586, 88 S 
748; Southern Gas, etce., Engine Co. 
v. Adams, (Tex. Civ. A.) 227 SW 945 
(time of accrual of the action). 


44. Chapman v. G. P. Dowling 
Hardware Co., 205 Ala. 586, 88 S 748; 
Buford v. Gould, 35 Ala. 265; Stoud- 
enmeier v. Williamson, 29 Ala. pa 
Southern Gas, etce., Engine Co. 
Adams, (Tex. Civ. A.) 227 SW 945, 


45. R. C. N. Mfg. Co. v. Whitaker, 
49 R. I. 449, 144 A 158. 


33 Ont. 


& 
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to the seller and his failure to replace it,*® interest 
will be allowed on the amount recovered*? from the 
time the animal should have been replaced.** Where 
the goods are worthless and the buyer recovers the 
-price paid#® he is entitled to interest on that 
amount®® from the time of payment®! or, as held in 
some jurisdictions, from the time of a demand.°? 
So too, where the buyer on a breach of warranty as 
to quantity recovers a due proportion of the pur- 
chase money®® interest will be allowed thereon.®* 
Under a contract of sale of machinery with a guar- 
anty of repair of inherent defects, if such guaranty 
is not fulfilled within a reasonable time, the buyer 
may recover interest on the money invested during 
the time the engine was not in running order.°® 
Thus, where a mill is idle because of a defect in war- 
ranted machinery, the buyer is entitled to interest 
on the amount invested in the mill,°® and interest 
on a sum not available to the buyer, because of the 
breach of a warranty of goods, has been allowed°* 
from the date of the filing of the complaint, 58 when 
this was necessary in order to give full compensa- 
tion to the buyer.°® 


Statutory provisions. Under statutes providing 


46. See supra § 858. 


47. Christie v. Crawford, 152 Mich. [a] 


SALES 


v. Nicholson, [1904] 1 K. B. 725. 
Cost must be reasonable and 
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' for interest as damages®° it has been held in one ju- 


risdiction that in the absence of contract interest as. 
damages for a breach of warranty is not recoverable 
where not provided for in the statute,®+ while in an- 
other jurisdiction the allowance of interest in such 
a case has been held to be discretionary with the 
jury,°* or the court if the case is tried by the court,°* 
according to the facts found. 


Where contract rescinded.* Where there is a 
breach of warranty and the contract is rescinded, it 
has been held in one jurisdiction that the use of the 
property will be set off against the interest on the 
purchase money paid,®* but in another jurisdiction 
interest on the purchase money paid has been al- 
lowed** from the time of a judicial demand.°* 


L$ 864] 8. Injuries to Property.®* Where mate- 
rial is purchased to be used in connection with otber 

material, the buyer may recover in addition to the 
decreased value of the manufactured article®? the 
loss or injury to such other components by reason 
of the defects in the material purchased;‘°® and 
generally damages may be recovered if because of 
the defects warranted against there results imjury 
to other property of the buyer’! or loss of proper- 
sick (Coyle v. Baum, supra), (4) and 


the expenses of medical treatment 
and medicine (see supra § 859). (5) 


400, 116 NW 202. 

48. Christie v. Crawford, supra. 

49. See supra § 858. 

50. South Bend Pulley Co. v. W. 
E. Caldwell Co., 54 SW 12, 55 SW 
208, 21 KyL 1084, 1363; Williamson 
v. Canaday, 25 N. C. 349. 

51. South Bend Pulley Co. v. W. 
EB. Caldwell Co., 54 SW 12, 55 SW 
208, 21 KyL 1084, 1363. 


52. Williamson v. Canaday, 25 N. 
C349. 
58. See supra § 858. 


54. Parker v. Barlow, 93 Ga. 700, 
21 SE 213. 

55. Fairbanks v. Twin City Sup- 
ply- Co., 170 N.C. 315, 86 SH 1051. 

56. Critcher v. Porter-McNeal Co., 
Dep UNC. 542, 47, SH, 604, 

57. Barrett Co. v. Panther Rubber 
Mfg. Co., 24 F. (2d) 329. 

58. Barrett Co. v. Panther Rubber 
Mfg. Co., supra. 


59. Barrett Co. v. Panther Rubber 
Mfg. Co., supra. 

60. See statutory provisions. 

61. Denver Horse Importing Co. v. 


Schafer, 58 Colo. 376, 147 P 367. 


62. Tennessee Fertilizer Co. v. In- 
ternational Agricultural Corp., 146 
Tenn. 451, 248 SW 81. 

63. Tennessee Fertilizer Co. v. In- 
ternational Agricultural Corp., su- 
pra. 

64. Rescission of contract see su- 
pra §§ 224-282. 

65. Scott v. Clarkson, 1 Bibb 
(Ky.) 277. 

66. Burham y. Hart, 15 La. Ann. 
ap lie 

67. Burham v. Hart, supra. 

68. Injuries to, and loss of, prop- 


erty as element of damages general- 
ly see Damages §§ 109-111. 


69. Reccvery of general damages 
where warranted goods are used in 
manufacture of finished product see 
supra § 857 note 74 [i]. 

70. Swain v. Schieffelin, 134 N. 
Y. 471, 31 NE 1025, 18 LRA 385; 
Dommerich v. Garfunkel, 28 Misc. 
433, 58 NYS 1006; Seydel Mfg. Co. 
v. Lefkowitz, 176 NYS 529; Bostock 


fair.—Where the buyer counterclaims 
for damages for the breach of a war- 
ranty of material used in the man- 
ufacture of other goods, it must ap- 
pear that the cost of manufactur- 
ing based on the value of the oth- 
er goods was reasonable and fair 
and represented the value of the 
goods. Seydel Mfg. Co. v. Lefkowitz, 
176 NYS 529. 


REDE Ge ees Beall, ete., 
v. Livingstone, 56 App. 209, 12 
(2d) 150. 

Ind.—Page v. Ford, 12-Ind. 46. 

Iowa.—Swift v. Redhead, 147 Iowa 
94, 122 NW 140. 

Me.—Philbrick v. Kendall, 111 Me. 

198, 88 A 540. 


Mass.—Leavitt v. Fiberloid Co., 
oe Mass. 440, 82 NE 682, 15 LRANS 


Co. 
F. 


Minn.—Wilson vy. 
256, 20 NW 153. 


N. Y.—Sachter v. Gulf Refining 
Co., 209 App. Div. 391, 203 NYS 769; 
Bruce v, Fiss, _ etc., "Horse Co., 26 
Mise. 472, 56 NYS 234 [rev on oth- 
er grounds 47 App. Div. 273, 62 NYS 
96]; Jones v. Mayer, 16 Misc. 586, 
388 NYS 801; Ralph B. Carter Co. 
v. Fischer, 121 NYS 614. 


N. C.——Hampton Guano Co. v. Hill 
Live-Stock Co., 168 N. C. 442, 84 SE 
774, LRA1915D 875; Tomlinson v. 
Morgan, 166 N. C. 557, 82 SE 953. 


Okl.—Coyle v. Baum, 38 Okl. 695, 
41 P 389. 


Wis.—Northern Supply, Co... v. 
Wangard, 123 Wis. 1, 100 NW 1066, 
107 AmSR 984. 


[a] Sale of unsound feed for ani- 
mals.—(1) The measure of damages 


Reedy, 32 Minn. 


in an action for breach of warranty, 


of the quality of oats sold for horse 
feed, where the oats contained mat- 
ter which killed a portion of the ven- 
dee’s horses, made some sick, and 
permanently injured others, was the 
difference in value of the injured 
horses before and after the injury 
(Coyle v. Baum, 3 Okl. 695, 41 P 
889; Houston Cotton Oil Co. v. Tram- 
mell, 96 Tex. 598, 74 SW 899), (2) 
the value of the horses killed (Coyle 
v. Baum, supra. See also Wilson v. 
Dunville, L. R. 6 Ir. 210), (3) the 
value of the use of the horses while 


On breach of a warranty that feed 
sold would fatten cattle, the buyer 
can recover damages where the evi- 
dence shows that the cattle lost 
flesh when fed on it and normally 
gained flesh when fed on ordinary 
feed (Swift v. Redhead, 147 Iowa 
94, 122 NW 140); (6) but damages 
sustained after he has knowledge of 
the breach cannot be recovered (see 
infra note 77). 


[b] Injury to crops.—(1) Where 
there is a breach of warranty of 
quality of fertilizer, and there is a 
marked diminution in the crop owing. 
to the defective quality of the fer- 
tilizer, damages from the loss on the 
crop may be recovered (Philbrick vy. 
Kendall, 111 Me. 198, 88 A 540; Stu- 
art v. Burlington County Farmers’ 
Exch, (8 ON, waadas ae MOA eee reles 
90 N. J. L. 584, 101 A 265); Hamp- 
ton Guano Co. v. Hill Live-Stock Co., 
168 N.C. 442, 84 SE 774, LRA1915D 
875; Tomlinson v. Morgan, 166, Ni 
Cs 557, 82 SE 953), (2) but the buyer 
cannot recover, in addition to this, 
the difference between the value of 
the fertilizer and the price paid (Stu- 
art v. Burlington County Farmers’ 
Exch., supra). (3) On the breach 
of a warranty of a tractor the buyer 
may recover the difference between 
the market price of the crops at the 
time they should have been harvest- 
ed and the price when they were har- 
vested (Southern Gas, etc., Engine 
Co. v. Adams, (Tex. Civ. A.) 227 SW 
945), (4) but damages for injury to 
grain from delay in harvesting, while 
the buyer is experimenting with a 
harvesting machine and attempting 
to make it work are not recoverable 
(Wilson v. Reedy, 32 Minn. 256, 20 
NW 1538). 


{c] Injury to property of third 
person.—Where it appears in an ac- 
tion on a warranty that damage was 
caused to the property of a third 
person by reason of the breach, the 
buyer cannot recover the amount of 
such damage /in' the absence of proof 
of his liability therefor. Sherman 
v. Billings, 90 Hun 544, 36 NYS 69; 
Southern Gas, etc., Co. v. Peveto, 
(Tex. Civ. A.) 150 SW 279: Green- 
berg Realty Co. v. Cream City Roof- 
ing: ete., Co, 183' Wis? 259,197 NW 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ty,"? or loss of the use of property,7? provided such 
damages were within the contemplation of the par- 
Thus loss or injury of other animals by con- 
tact with diseased animals is an element of dam- 
ages;‘® but there ean be no recovery for injuries 
which are the result of the buyer’s negligence,?® as 
where he uses the article after knowledge of the de- 


ties.74 


fects.77 


Rent. The buyer may recover the fair rental value 
of his property, the use of which he is deprived of 


[ad] Finding as to extent of in- 
jury.—In an action for the price of 
potatoes, where the purchaser alleged 
as a counterclaim that those deliv- 
ered rotted, and ruined good potatoes 
with which they were placed, the 
seller could not complain that a ver- 
dict that fifty bushels were so lost 
was based on conjecture, because the 
evidence was undisputed that seven- 
ty-five bushels were destroyed. 
Northern Supply Co. v. Wangard, 123 
Wis. 1, 100 NW 1066, 107 AmSR 984. 


iP S.—Linen Thread Co. v. 
Shaw, 9 F. (2d) 17 


Cal. tTmeknateck v. Fairbanks, 82 
Cal. A. 444, 255 P 771; Cohn v. Besse- 
mer Gas Engine Co., 44 Cal. A. 85, 
186 P 200. 


Ga.—BE. T. Comer Co. v. Joyner, 32 
Ga. A. 661, 124 SE 35 


Ind.—Poland v. +e. 95) Ind. 337, 
48 AmR 730; Cincinnati Butchers’ 
Supply Co. v. Steinmetz, 35 Ind. A. 
228, 73 NE 950. 


Mo.—Mayfield _v. George O. Rich- 
ardson Mach. Co., 208 Mo. A. 206, 
ee SW 288. 


Y.—Beeman y. Banta, 118 N. Y. 
538, ng NE 887, 16 AmSR 779. 


Tex.—Jones v. George, 61 Tex. 345, 
48 AmR 280; C. H. Dean Co. v. Stand- 
ifer, 37 Tex. Civ. A. 181, 883 SW 230; 
Osborne v. Poindexter, (Civ. A.) 34 
SW 299. 


W. Va.—Schaffner v. National Sup- 
ply Co., 80 W. Va. 111, 92 SE 580. 


Eng.—Brown y. Edgington, 2 M. & 
G. 279, 40 ECL 601, 133 Reprint 751; 
Borradaile v. Brunton, 8 Taunt. 535, 
4 ECL 265, 129 Reprint 491. 


Austr.-—Gull v. Saunders, 17 Austr. 
Gri. 82: 


See also Waldes v. Hanes, 203 Ill. 
A, 27 


[a] Loss of seed and growing 
crops (1) resulting from a breach 
of warranty of an irrigation pump 
in an attempt to use it are recover- 
able (Cohn v. Bessemer Gas Engine 
Co., 44 Cal. A. 85, 186 P 201; Kirk- 
patrick v. Fairbanks, 82 Cal. A. 444, 
265) etal we Gully v..-Saunders): 17 
Austr. C. L. R. 82), (2) such dam- 
ages having been within the contem- 
plation of the parties (Kirkpatrick v. 
Fairbanks, supra) (3) and not being 
too remote (Gull y. Saunders, supra). 


[b] Loss of catch.—Where, be- 
eause of a defect constituting a 
breach of warranty of a seine, the 
buyer lost a catch of fish, he may 
recover such loss from the _ seller. 
Linen Thread Co. v. Shaw, 9 F. (2d) 
1 


[c] Warranty of safe as burglar 
proof.—(1) In the absence of fraud 
or bad faith, the proper measure of 
damages in a suit by the purchaser 
of a safe against the maker, who 
warranted it “burglar proof,” is the 
difference between the value of the 
safe as it was, and what it would 
have been worth if it had been as 
represented (see supra § 857), (2) 
and the loss of valuables taken there- 
from was held not to be an element 
of damages (Herring v. Skaggs, 62 
Ala. 180, 834 AmR 4; Denison v. Tay- 
lor, 6 Ont. L. 93, 2 OntWR 469), (3) 
although where the sellers warrant- 
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because of the breach of warranty,’* but he is not 
entitled to recover the stipulated rent due on his 
tenant’s failure to pay where such damages are too 
remote and uncertain.”® 

[§ 865] 9. Injuries to Business.*° 
of damages for injuries to trade or business 
has been denied in some jurisdictions in an action 


Although a re- 


for a breach of warranty*? as being too remote and 


ed a safe to be burglar proof, but 
gave incomplete directions for lock- 
ing it, they have been held liable for 
the amount stolen therefrom by rea- 
son of its not being properly locked, 
if the directions were followed 
(Deane v. Michigan Stove Co., 69 Ill. 
A. 106). 


73. Russell v. Corning Mfg. Co., 
49 App. Div. 610, 63 NYS 640. 


[a] Defect in heater.—In an ac- 
tion for damages for breach of a 
warranty of an apparatus for heating 
a house, damages arising from a fail- 
ure to heat a room in a house used 
as a physician’s office by plaintiff, 
the rental value of which was shown 
to be a certain sum per month, are 
recoverable. Russell v. Corning Mfg. 
Co., 49 App. Div. 610, 68 NYS 640. 


74. Schurmeier v. English, 46 
Minn. 306, 48 NW 1112; Needham v. 
Halverson, 22 N. D. 594, 185 NW 203. 


{a] MTlustration.—The buyer can- 
not recover damages for the loss of 
his horse which was killed by reason 
of a defect in the wagon, such dam- 
age not being reasonably supposed 
to have been within the contempla- 
tion of the parties. Schurmeier v. 
English, 46 Minn. 306, 48 NW 1112. 


[b] Loss of raw material.—Dam- 


ages for the breach of a warranty on 


the sale of a sawmill cannot include 
a claim growing out of the loss of 
timber prepared for conversion into 
lumber, by reason of the failure of 
such mill to operate as warranted, 
where such damages were not con- 
templated -at the time of such sale. 
De Loach Mill Mfg. Co. v. Bonner, 
64 Ark. 510, 48 SW 504. 

75. <Ariz.—Gilmore v. Wingate, 21 
Ariz. 542,190 P571: 

Cal.—Lewin v. Pioneer Hatchery, 
99 Cal. A. 473,4278 P 902. 

Del.—Cummins vy. Ennis, 
424, 56 A 377. 

Ga.—Snowden v. Waterman, + 105 
Ga. 384, 31 SE 110; Lewis v. Brack- 
en, 97 Ga. 337, 22 SE 943. 

Ind.—Rose v. Wallace, 11 Ind. 112; 
Stiefel vy. Witherspoon, 71 Ind. A. 192, 
124 NE 507. 

Iowa.—Mitchell  v. 
Towa 696, 104 NW 286; Joy v. Bitzer, 
7%. lowast3,- 41, NW 575, 3; LRA 184. 

Kan.—State Bank of Commerce vy. 
Dody, 71 Kan, 98, 79 P 1092; Broquet 
v. Tripp, 36 Kan. 700, 14 P 227. 

Mass.—Bradley v. Rea, 14 Allen 20. 

Minn.—Marsh v. Webber, 16 Minn. 
418. 

Miss.—McKee v. Jones, 
405, 7S 348. 

Nebr.—Long v. Clapp, 15 Nebr. 417, 
19 NW 467. 4 

N. D.—Needham v. Halverson, 22 
N. D. 594, 185 NW 203. 

Tex.—Routh vy. Caron, 64 Tex. 289. 

Vt.—Packard v. Slack, 32 Vt. 9. 

Eng.—Smith v. Green, 1 C. P. D. 
92; Mullett v. Mason, L. R. 1 C. P. 
559. ; 

Ont.—McKay v. Davey, 28 Ont. L. 
322, 4 OntWN 903, 12 DomLR 458. 

[a] Tllustrations.—(1) The vendee 
of a lot of mules, some of which are 


20 Del. 


Pinckney, 127 


67 Miss. 


speculative,*? in other jurisdictions such damages 
are recoverable where they are the proximate result 


infected with a contagious disease, 
which they soon after communicate 
to others in ‘the lot, may, in a suit 
for a breach of an implied warranty, 
recover the purchase price of all 
stock thus lost (Snowden v. Water- 
man, 105 Ga. 384, 31 SE 110), (2) or 
as otherwise stated, the value of such 
stock (Lewis v. Bracken, 97 Ga. 337, 
22. SE 943), (3) together with ex- 
penses that ‘he has properly and rea- 
sonably incurred in quarantining 
stock to prevent a spread of the 
disease and in doctoring and other- 
wise taking care of them (see supra 
§ 859). 

[b] Mere exposure to infection.— 
On a sale of cattle warranted free 
from contagious abortion, the buyer, 
who commingled such cattle with his 
own herd, cannot recover damages for 
the mere exposure of his animals to 
infection, such exposure not affect- 
ing their actual value so far as use 
is concerned. Gilmore vy. Wingate, 
21 Ariz, 542,.190,P 571. 


76. Graham v. Hiszner, 28 Ill. A. 
269; Ralph B. Carter Co. v. Fischer, 
121 NYS 614; Northern Supply Co. 
v. Wangard, 123 Wis. 1, 100 NW 1066, 
107 AmSR 984, 


[a] Instructions.—An instruction 
that plaintiff could not recover for 
loss to his own hogs, in an action 
for the sale of diseased hogs, if he 
negligently permitted the diseased 
hogs to be mixed therewith, was not 
erroneous, as eliminating the ques- 
tion of plaintiff's knowledge of the 
condition of the purchased hogs, as 
‘it is to be considered in determining 
his freedom from negligence. Brush 
v. Smith, 111 Iowa 217, 82 NW 467 

77. U. S—oO. C. Barber Min., etc., 
Co. v. Brown Hoisting Mach. Co., 258 
Hed.al, 1692CCA 7139, 


78. Cohn v. Bessemer Gas Engine 
Co., 44 Cal. A. 85, 186 P 200; Sinker 
v. Kidder, 123 Ind. 528, 24 NE 341; 
Mayfield v. George O. Richardson 
Mach. Co., 208 Mo. A. 206, 231 SW 
288; Wood v. Carleton, 3 Silv. Sup. 
509, 6 NYS 865; Denivelle Co. v. 
Leonard Keil, 140 NYS 150. 


[a] Where plant is used by buyer 
there can be no recovery of its rental 
value in the absence of certain proof 
of actual damages. Vilter Mfg. Co. 
v. Abeel, 191 Fed. 272, 111 CCA 650. 


Recovery of rental value of land 
on breach of warranty of seeds or 
plants see infra § 869. 


79. Cal.—Cohn v. Bessemer Gas 
Engine Co., 44 Cal. A. 85, 186 P 200. 


Iowa.—Swift v. Redhead, 147 Jowa 
94, 122 NW 140. 


Mass.—Case v. Stevens, 137 Mass. 
boa 

Mich.—American Glue Co. vy. Ray- 
burn, 150 Mich. 616, 114 NW 395. 


N. Y.—Bruce v. Fiss, ete., Horse 
Co., 47 App. Div. 273, 62 NYS 96. 


80. Recovery of damages for inju- 
ries to pueimens generally see Dam- 
ages § 12 

81. ae v. McMillan, 26 Ga. A, 
a 105 SE 848; Van Deven Hard- 

re ‘Cow Vv. Preston, 224 Ky. 170, 5 
Sw (2d) 1052. 


82. Van Deven Hardware Co. v. 
Preston, supra. 
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of the breach,8* and provided they were within the 
contemplation of the parties. There can be no 
recovery of damages for loss of business, however, if 
such loss was occasioned by the buyer’s negligence®® 
or by his persisting in the use®® or sale*’ of the de- 
fective goods after he has knowledge of the defect. 
Where the seller agrees to repair defects, the buyer 
cannot recover for alleged loss of business for the 
time reasonably consumed in making the repairs.*® 
Where the seller’s attempt to make a machine work 
is unsuccessful, whereupon he replaces it with a new 
machine, damages due to the delay are not recover- 
able, the buyer not having demanded a new machine 
during the time the seller was attempting to repair 
the first one.®® 


[§ 866] 10. Personal Injuries. A recovery may 
be had for personal injuries in an action upon a 
breach of warranty, where such injuries are the nat- 
ural and probable result of the breach,®® and such 
as were within the contemplation of the parties,®! 
and it has been further held that damages for per- 
sonal injuries are recoverable, although there was 
no fraud in the warranty.®? Thus, where a horse is 
warranted to be gentle, the buyer may recover for 


SALES 


[§§ 865-866 


personal injuries received on account of the horse’s 
vicious character,®* and the buyer may recover for 
personal injuries suffered because of a breach of 
warranty that food is fit for the purpose sold.°* 
Where goods are warranted and the warranty is in 
effect a warranty that they are not dangerous to use, 
the buyer may recover for personal injuries resulting 
from a breach of the warranty;°° but where the 
warranty is merely that a machine is of good ma- 
terial and durable, a personal injury due to the 
breaking of the machine cannot be regarded as an 
element of damage, as it cannot be presumed that it 
was in the contemplation of the parties.°® Although 
the seller has been held not liable on his warranty for 
personal injuries in an action by a third person not 
a party to the contract,®’ if the buyer by reason of 
his relation to such person is liable for the injuries 
the buyer may recover damages for such injuries 
from the seller,?* such damages being held not too 
remote;®® and where a judgment for damages for 
personal injuries sustained by reason of the defect 
has been obtained against the buyer, the amount of 
such judgment may be recovered,! and the expense 


83. U. S.—Barrett Co. v. Panther 86. George v. Crowder, 287 Fed.|2 M. & W. 519, 150 Reprint 863. 
Rubber Mfg. Co., 24 F. (2d) 329. 53; Saxony Mills v. Huck, (Mo. A.) 98. Dayton Power, etc. Co. v. 
N. Y.—Swain v. Schieffelin, 134 N.| 208 SW_ 868. Westinghouse Blectric, ete., Co., 287 
We hay Sst Nis 1025, 18 TiRA 385. 87. Cooper v. National Fertilizer rape aan te Wy Bosc ons oy 
Tenn.—Swift yv, Rogers, 6 Tenn. Co., 132 Ga. 529, 64 SE 650. ock Co., Lass. ; : 
Civ. A. 124. : 88. Rudolph Wurlitzer Co. v. Ora v. Merryweather, [1895] 2 
Rhea, 147 Iowa 382, 126 NW 345. Q. B. : 


Wash.—Mazetti v. Armour, 75 


Wash. 622, 135 P 633, 48 LRANS 213, 
AnnCas1915C 140. 


Wis.—Jones v. Holland Furnace 
Co., 188 Wis. 394, 206 NW 57; Rich- 
mond v. Cretens, 175 Wis. 297, 185 
NW 247. 


Eng.—Cointat v. Myham, [1913] 2 
K. B. 220. But see Bostock v. Nich- 
olson, [1904] 1 K. B. 725 (in which 
there was no warranty of fitness for 
the purpose used and the court held 
that the loss of good will of the buy- 
er’s business did not arise directly 
from any act of the sellers). 


[a] Loss of roomers.—Where a 
heater is warranted to give good 
heating service, the buyer, on a 
breach of warranty, may recover the 
consequential damages suffered by 
reason of roomers leaving because of 
the rooms not being properly heated. 
Jones v. Holland Furnace Co., 188 
Wis. 394, 206 NW 57. 


[b] Proximate result of breach.— 
Where an offer to purchase potash 
stated that the offerors were refiners 
of first sorts potash, the sellers are 
liable for damages resulting from the 
refining of inferior potash, such dam- 
age being within the contemplation 
of the parties and constituting a 
proximate result of the breach of 
warranty. Richmond vy. Cretens, 175 
Wis. 297, 185 NW 247. 


[ce] Allowance held proper.— 
Twenty thousand dollars. Barrett 
Co. PE Panther Rubber Mfg. Co., 24 
EF. (2d) 329. 


84. Detroit White Lead Works vy. 
Knaszak, 13 Misc. 619, 34 NYS 924. 


[a] Iustration.—Evidence is not 
admissible to show loss of trade or 
custom because of a breach of war- 
ranty, where the buyer testified that 
he bought the goods for his own use 
and there is no evidence that the 
seller knew that the buyer was _ in 
the habit of selling such goods. De- 
troit White Lead Works v. Knaszak, 
13 Misc. 619, 34 NYS 924. 


85. Saxony Mills v. Huck, 
A.) 208 SW 868. 


(Mo. 


Recovery for loss of buyer’s time 
generally see supra § 859 


89. Somerville v. Gullett Gin Co., 
137 Tenn. 509, 194 SW 576. 


90.) Dyler iv... Moody, lL Ky. 7L9u, 
63 SW 433, 98 AmSR 406, 54 LRA 417; 
Bruce v. ‘Fiss,- etc., Horse Co., 47 
App. Div. 273, 62° NYS 96% Muller- 
pole v. Brandt, 64 Wash. 280, 116 P 
68. 


91. Rode v: Arney, 115 Tll. A. 629; 
Tyler v. Moody, 111 Ky. 491, 683 SW 


433, 23 KyL 584, 98 AmSR 406, 54 
LRA 417; Wood v. Anthony, 79 App. 
Div. 111, 79 NYS-:829; Mowbray. v. 


Merryweather, [1895] 2 Q. B. 640. 


{a] Injuries to wife of buyer.— 
Damage resulting from the loss of 


the services of one’s wife, etc.,’ re- 
sulting from injuries sustained by 
reason of a defective wagon, can- 


not be recouped under a contract war- 
ranting the soundness of such wagon 
in an action brought for its purchase 
price. Rode v. Arney, 115 Ill. aA. 629 


92. Bruce v. Fiss, etc., Horse Co., 
26 Misc. 472, 56 NYS 2384 [rev on 
other grounds 47 App. Div. 278, 62 
NYS 96]. 

[a] In Alabama it is held that the 
seller is not liable for personal in- 
juries unless the warranty is fraudu- 
lent or the affirmation so recklessly 
made as to be equivalent to bad faith, 
Jones v. Ross, 98 Ala. 448, 13 S 319. 


93. Bruce v. Fiss, etc., Horse Co., 
26 Mise. 472, 56 NYS 234 [rev on 
other grownds 47 App. Div. 278, 62 

Hodges v. Smith, 159 N. 
CC. 525; 76 SHI’ 7266" Mullerleile: - Vv: 
Brandt, 64 Wash. 280, 116 P 868. 


. 94. Doyle v. Fuerst, 8 La. A. (Or- 
leans) 408. 

95. Tyler v. Moody, 111 Ky. 191, 
63 SW 4383, 98 AmSR 406, 54 LRA 
417; Wood v. Anthony, 79 App. Div. 
L157 9) IN VSs829", 

96. Birdsinger v. McCormick Har- 
vesting Mach. Co., 183 N. Y. 487, 76 
NE 611, 3 LRANS 1047. 

97. Talley v. Beever, 33 Tex. Civ. 
A. 675, 78 SW 28; Langridge v. Levy, 


Implied contracts of indemnity see 
Indemnity §§ 46-55. 


[a] Liability of buyer to person 
injured.—Where an employer bought 
from an experienced maker the best 
appliance made by him for the use 
intended, which appliance should 
have lasted for years, but broke, at 
a hidden flaw, after a proper usage 
of two months, since the employer 
is not liable to his servant for in- 
juries caused thereby, he cannot re- 
cover from the maker, as part of 
his damages for breach of warranty, 
money he has paid without suit, to 


his servant, for such injuries. 

Roughan v. Boston, ete., Block Co., 

161 Mass. 24, 36 NE 461. : 
[b] Workmen’s Compensation 


Acts.—A buyer who has complied 
with the Workmen’s Compensation 
Act and elects .to pay directly the 
compensation required by law to be 
paid to injured employees in lieu of 
paying premiums to the industrial 
commission, and accordingly is com- 
pelled to pay sums for medical ex- 
penses and treatment and for disabil- 
ity, and who will be compelled to pay 
compensation in the future, can re- 
cover such sums from the seller of 
the machine on breach of a warranty 
that it would meet the requirements, 
the seller having knowledge of the ~ 
conditions under which the machine 
would be operated and that it would 
be dangerous to the buyer’s em- 
ployees if not properly constructed. 
Dayton Power, etc., Co. v. Westing- 
house Electric, ete., Co., 287 Fed. 439. 


99. London Guarantee, etc., Co. v. 
Strait Scale Co., 322 Mo. 502, 15 SW 
(2d) 766; Mowbray v. Merryweather, 
[1895] 2 Q. B. 640. 


1. London Guarantee, ete., Co. v. 
Strait Scale Co., 322 Mo. 502, 15 SwW 
(2d) 766. See Vogan v. Oulton, 81 
L. T. Rep. N. S. 435 (breach of war- 
ranty where chattel was hired). 


[a] Where insurer pays judgment 
obtained against the buyer for per- 
sonal injuries occasioned by the de- 
fect, insurer may recover the amount 
of such judgment from the seller in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 866-867] 


of defending the action,? where notice was given to 
The buyer cannot of course 
recover consequential damages for breach of war- 
ranty if his negligence contributed to the injury,* or 
if he persisted in the use of the article after knowl- 


the seller to defend.® 


edge that it was unsafe.°® 


[§ 867] 11. Effect of Resale.°® 


goods.++ 


ment of damages.?? 


an action on the warranty. London 
Guarantee, etc., Co. v. Strait Scale 
Co., 822 Mo. 502, 15 SW (2d) 766. 

2. London Guarantee, etc., Co. v. 
Strait Scale Co. supra. See also 
Vogan v. Oulton, 81 L. T. Rep. N. S. 
435 (breach of warranty» where chat- 
tel was hired). 

Litigation expenses on breach of 
warranty: 

Generally see supra § 859. 
In defending warranted title see in- 

fra § 868. 

On resale of: 

Goods generally see infra § 867. 

Seeds or plants see infra § 869. 

3. London Guarantee, etc., Co. v. 
Strait Seale Co., 322 Mo. 502, 15 SW 
(2d) 766. 

4. Razey v. J. B: Colt Co., 106 App. 
Div. 103, 94 NYS 59. 

5. Bruce v. Fiss, etc., Horse Co., 
AT App. Diva 2s) G2 IN ws: 96. Deren- 
hardt v. Billings, 33 Oh. Cir, Ct. 232. 

6. Effect of resale of seeds or 
plants see infra § 869. 

7. See supra § 796. 

Right to recoup, set off, or counter- 
claim for breach of warranty see su- 
pra §§ 797-800. 

8 U. S.—Union Selling Co. v. 
Jones, 128 Fed. 672, 638 CCA. 224; 
Andrews v. Schreider, 93 Fed. 367. 

Ala.—Chapman v. G. P. Dowling 
Hardware Co., 205 Ala. 586, 88 S 748; 
Stewart v. Riley, 189 Ala. 519, 66 S 
488. 

Ga.—Berry v. Shannon, 98 Ga. 459, 
25 SE 514, 58 AmSR 313. 

I1l.—Wheelock v. Berkeley, 138 Ill. 
153, 27 NE 942. 

Ind.—K. W. Ignition Co. v. Green- 
ville Metal Products Co., 66 Ind. A. 
345, 114 NE 989. 


Iowa.—Eagle Iron Works v. Des 
Moines Suburban R. Co., 101 Iowa 
289, 70 NW 193. 


Mass.—Learned v. Hamburger, 245 


Mass. 461, 139 NE 641; Brown v. 
Bigelow, 10 Allen 242. 
Minn.—Miamisburg Twine, etc., 


Co. v. Wohlhuter, 71 
NW 175. 
Miss.—Texada v. Camp, 1 Miss. 150. 
Mo.—Brown v. Emerson, 66 Mo. A. 
63. 
N. Y.—Joannes Bros. Co. v. Lam- 
born, weaneNias Yan 207, saz ONE O8i; 
Bach tv. wewvy,.. 201 Ne Yo 5105 NE 


Minn. 484, 74 


845; Muller v. Eno, 14 N. Y. 597 [rev 
10 N. Y. Super. 421); Black v. Dud- 
Tey ee Due AD DA MOI. bay tity INDY Se GOe 


Comstock v. Hutchinson, 10 Barb. 
211; Bodger v. Hills, 1138 NYS 879. 

S. C.—Ellison v. Johnson, 74 S. C. 
202, 54 SE 202, 5 LRANS 1151, 


The buyer has a 
right of action for a breach of warranty notwith- 
standing a resale of the goods,’ and the amount re- 
ceived on a resale of the goods,* although the resale 
is made without a warranty,’ does not affect the 
buyer’s recovery of general damages,'® except in so 
far as such amount may, in the absence of other evi- 
dence, be considered as evidence of the value of the 
Any loss directly resulting from the breach 
of warranty on a resale of the goods may be an ele- 
Thus the buyer may recover all 
expenses connected with a final adjustment of the 
sale,1® such as the trouble and expense of replacing 
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defective goods’ and the settlement of claims,’® un- 
less such damages are excluded by the contract.'® 
The expenses incurred in making the abortive sale 
may also be included in the damages,'* provided such 
charges and expenses are reasonable.'® 


It has been 


held, however, that the buyer cannot recover for 


SUD =—Western, 2 hwine Com hv. 
Wright, 11 S. D. 521, 78 NW 942, 44 
LRA 438. 

Tex.—Davis v. Ferguson Seed 
Farms, (Civ. A.) 255 SW. 655; Ft. 
Worth Grain, etce., Co. v. Walker 
Grain Co., (Civ. A.) 168 SW 470. 

Wis.—J. I. Case Plow Works v. 
Niles, ete., Co., 90 Wis. 590, 68 NW 
1013. 

Eng.—Slater v. Hoyle & Smith, 
TCG. wl O20 ee Boe td 


Ont.—Schrader v. Robson Leather 
Co., 3 OntWN 962, 3 DomLR 838. 


But see Western Impl. Co. v. Blodg- 
ett, 24 Cal. A. 19, 140 P 38 (denying 
recovery for a breach of warranty 
where the buyer sold the merchan- 
dise to his successor in business and 
failed to show any damage). 


“And neither the vendee’s right of 
recovery, nor the measure of his 
damages, is dependent upon a resale 
by him or upon the price obtained at 
a resale.’ Union Selling Co. v. Jones, 
128 Fed. 672, 678, 63 CCA 224 [quot 
K-W Ignition Co. v. Greenville Metal 
Products Co., 66 Ind. A. 345, 114 NE 
9894 990s 

9. K-W Ignition Co. v. Greenville 
Metal Products Co., 66 Ind. A. 345, 
114 NE 989, 991; Brown vy. Bigelow, 
10 Allen (Mass.) 242, 244. 


“We doubt very much whether this 
rule of damages would be affected 
by proof that the article purchased 
with warranty was bought, as in the 
case at bar, for the purpose of being 
delivered to a third party under a 
previous contract of sale, even if 
such resale was made by the origi- 
nal vendee without warranty, so that 
no loss or liability whatever would 
be incurred by him. The disposition 
which a purchaser makes of property 
is an independent and collateral fact, 
having no connection with the bar- 
gain by which he acquired his title. 
It is difficult to see how it can have 
any legitimate bearing on the dam- 
ages which another person ought to 
pay him for a breach of a wholly 
‘distinct and separate contract.” 
Brown v. Bigelow, supra [quot K-W 
Ignition Co. v. Greenville Metal Prod- 
ucts Co., supra]. 


10. General rule of damages see 
supra § 857. 


11. See supra § 844. 


12. Cleveland Linseed Oil Co. v. 
Buchanan, 120: Fed. 906, 57 CCA 498; 
Hodgman v. State Line, etc., R. Co., 
45 Ill. A. 395; Bierman v. City Mills 
Co., 151 N. Y. 482, 45 NE 856, 56 Am 
SR 635, 37 LRA 799; Reese v. Miles, 
99 Tenn. 398, 41 SW 1065. 


18. Coast Central Milling Co. v. 
Russell Lumber Co., 88 Conn. 109, 89 


not being too remote.” 
ers Judgment on such warranty against the buyer the 
amount of such judgment has been held to be the 
measure of damages against the original seller,?* al- 


voluntary abatements in price to his vendees.*® 
Where goods are sold with a warranty and the vendee 
resells with a similar warranty, which is broken, the 
first purchaser may, in a proper case, recover the 
amount of his probable liability to his vendee,?° 
when such damage may reasonably be supposed to 
have been within the contemplation of the parties 
at the time the contract was made as the probable 
result of a breach of the warranty,?! such damage 


99 


If the subpurchaser recov- 


A 898; Parker v. S. G. Shaghalian & 
Co., Inc., 244 Mass. 19, 138 NE 236. 


14. South Bend Pulley Co. v. W. E. 
Caldwell Co., 54 SW 12, 55 SW 208, 21 
KyL 1084, 1363. 


[a] Where seller’s action for price 
defeated.— Where there was a breach 
of warranty of shoes, the buyer can- 
not recover the value of shoes given 
to customers in exchange for defec- 
tive ones, as he has his full measure 
of relief if he defeats the seller’s ac- 
tion for the purchase price. Hill v. 
hee 62 Tex. Civ. A. 191, 131- SW 


15. Czarnikow-Rionda Co. v. Fed- 
eral Sugar Refining Co., 230 App. Div. 
206, 243 NYS 352; Kasler v. Slavou- 
ski, 96 L. J. K. B. 850; Catalano v. 
Cuneo Fruit, etc., Co., 46 Ont. L. 160, 
16 OntWN 109. 


[a] Costs where goods resold sev- 
eral times.—(1) Where goods are re- 
sold several times and damage is suf- 
fered by the ultimate purchaser be- 
cause of a breach of a warranty, the 
damages recoverable against the orig- 
inal vendor include not only the 
amount paid in damages to the ulti- 
mate purchaser, but also all costs 
incurred by all subvendors in respect 
of claims by their subvendees (Kasler 
v. Slavouski, 96 L. J. K. B. 850), (2) 
provided such costs are reasonable 
(Hammond v. Bussey, 20 Q. B. D. 79). 


16. Joseph vy. Richardson, 2 Pa. 
Super. 208. 


17. Hodgman vy. State Line, etc., 
Re Co: 45) Til VA: 3955) Punteney- 
Mitchell Mfg. Co. v. T. G. Northwall 
Co., 66 Nebr. 5, 91 NW 863. 


18. Punteney-Mitchell Mfg. Co. v. 
T. G. Northwall Co., supra. 


19. Hubbard v. Godwin, 175 N. C. 
174, 95 SH 152. 


20. Lissberger v. Kellogg, 78 N. J. 
L. 85, 73 A 67; Wolstenholme, Ine. v. 
Randall, 295 Pa. 181, 144 A 909; Cata- 
lano v. Cuneo Fruit, ete., Co., 46 Ont. 
L. 160, 16 OntWN 109. 


21. Lissberger v. Kellogg, 78 N. J. 
TE. 85,73 A 67 tg 

22. .Fred Wolstenholme, Ine. v. 
ale Randall Bro., 295 Pa. 131, 144 A 


23. U. S.—Bagley v. Cleveland 
Rolling Mill Co., 21 Fed. 159. 

Mass.—Reggia v. Braggiotti, 7 
Cush. 166. 

N. Y.—Carleton v. Lombard, 19 App. 
Dive 29%, 46 NYS 120. Patt, 62) N@Eye 
628 mem, 57 NE 1106 mem]. 

Tenn.—Reese v. Miles, 99 Tenn. 398, 
41 SW 1065. 

Tex.—Ft. Worth Grain, ete., Co. v. 
wae hae Grain Co., (Civ. A.) 168 SW 
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though the buyer obtained a settlement with his ven- 
dee for a less amount,?* and in addition thereto the 
and expenses in- 
curred in defending the action brought by the sub- 


buyer may recover counsel fees?® 


purchaser,?° provided proper notice 
seller to defend.?* If the buyers 


ownership after ascertaining the defects, the measure 
of damages is not the expenditures made in selling the 
goods,?® but the difference between the actual value 
and the value of the goods if as warranted.?® Where 
the buyer’s customer refused the goods because of 
a breach of warranty, then, in accordance with the 
rule that the buyer has a duty to mitigate the dam- 


ages,®° he must exercise good faith, 


ment, and diligence in making a resale ;?1 


Eng.—Pennell v. Woodburn, 7 C. & 
PALE, 382 HCL 528 L738" Reprint, 62, 
Henley v. Woodcock, 1 F. & F. 532, 
175 Reprint 840; Lewis v. Peake, 7 
Taunt. 153, 2 ECL 3038, 129 Reprint 
61. 


On breach of warranty of: 
Seeds see infra § 869. 
Title see infra § 868. 


24. Ft. Worth Grain, etc., El. Co. 
v. Walker Grain Co., (Tex. Civ. A.) 
168 SW 470.. ». 


25. Czarnikow-Rionda Co. v. Fed- 
eral Sugar Refining Co., 230 App. Div. 
206, 243 NYS 352; Lamborn v. Czarni- 
kow-Rionda Co., 221 App. Div. 737, 
225 NYS 228. Contra Reggio v. Brag- 
giotti, 7 Cush. (Mass.) 166. 


26. Reggio v. Braggiotti, 7 Cush. 
(Mass.) 166; Czarnikow-Rionda Co. v. 
Federal Sugar Refining Co., 230 App. 
Div. 206, 243 NYS 352; Lamborn vy. 
Czarnikow-Rionda Co., 221 App. Div. 
737, 225 NYS 228; Carleton v. Lom- 
bard, 19 App. Div. 297, 46 NYS 120 
[aff 162 N. Y. 628 mem, 57 NE 1106 
mem]; Pennell v. Woodburn, 7 C. & 
P. 117, 32. ECL 528, 173: Reprint 52; 
Lewis v. Peake, 7 Taunt. 153, 2 ECL 
303, 129 Reprint 61. 


[a] Improvident defense.—If from 
the circumstances of the case the de- 
fense of the action brought by the 
subpurchasers is rash and improvi- 
dent, the costs of such defense can- 
not be recovered. Wrightup- v. 
Chamberlain, Arn. 28 


[b] Where complaints were dis- 
missed.—The buyers may recover ex- 
penses incurred in defending actions 
in which the complaints were dismiss- 
ed, such claims arising out of the 
same breach of warranty for which 
a judgment has been obtained against 
the buyer, and especially. in view of 
the fact that the person who brought 
the actions in which the complaints 
were dismissed has still pending an 
action based on the same cause of ac- 
tion. Lamborn v. Czarnikow-Rionda 
Co., 221 App. Div. 737, 225 NYS 228. 


Recovery of expenses of litigation: 
Generally see supra § 859. 
In defending warranted title see infra 
§ 868. 


27. Erie City Iron Works v. Tatum, 
1 Cal. A. 286, 82,P 92; Reggio v. Brag- 
giotti, 7 Cush. (Mass.) 166; Czarni- 
kow-Rionda Co. v. Federal Sugar Re- 
fining Co., 230 App. Div. 206, 243 NYS 
352; Lamborn v. Czarnikow-Rionda 
Co., 221 App. Div. 737, 225 NYS 228, 
Carleton v. Lombard, 19 App. Div. 297, 
46 NYS 120 [aff 162 N. Y. 628 mem, 
57 NE 1106 mem]. 


28. Armstrong v. Descalzi, 
Super. 171. 
29. Armstrong v. Descalzi, supra. 


Difference in value as general rule 
of damages for breach of warranty 


48 Pa. 
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was given to the | recoverable.*# 


exercise acts of 


reasonable judg- 
and if, 


see supra § 857. 

30. See supra § 855. 

31. Smith, etc., Co. v. 
Pa, 365,/110) Ai 141, 

32. General rule of damages see 
supra § 857. 

33. Smith, etc., 
ae Osa LO eA sels 

34 Armstrong v. Lassen Lumber, 
etc., Co., 204 Cal. 529, 269 P 453. 


[a] Illustration.—Where the buy- 
er contracts to resell something it is 
not purchasing, the seller is not lia- 
ble for the loss resulting from the 
breach because of the necessity of the 
buyer purchasing an article conform- 
ing to the specifications in its con- 
tract of resale. Armstrong v. Lassen 


Swift, 267 


Co. v. Swift, 267 


Lumber, etc., Co., 204 Cal. 529, 269 
Pri4535 
35. Sutherland v. Round, 57 Fed. 


467, 6 CCA 428; Detroit White Lead 
Works v. Knaszak, 13 Misc. 619, 34 
NYS 924; Bostock v. Nicholson, 
[1904] LKB 725: 


36. U. S.—Sanders v. Hamilton, 21 
FY. Cas.. No. 12,294> Brunn. Col. .Cas. 
ZO roeiNe Gs 226, 289. 


Ala.—Rowland v. Shelton, 
217. 


Ark.—Marlatt v. Clary, 20 Ark. 251. 


Iowa.—Brennecke v. Heald, 107 
Iowa 376, 77 NW 1068. 


Mass.—-Grose v. Hennessey, 13 Al- 
len 389. 


Minn.—Close v. Crossland, 47 Minn. 
500, 50 NW 694. 


Mont.—Lewis v. Lambros, 65 Mont. 
366, 211. P 212. 


N. D.—Bremen El. Co. v. Farmers’, 
etc., Bank, 56 N. D. 110, 216 NW 203. 


Ont.—Confederation Life Assoc. v. 
Lobatt, 27 Ont. A. 321 


[a] Value taken as of time of sale 
or time of trial.—It has been held 
that the value is to be taken (1) as 
of the time the buyer purchased the 
property. Rowland v. Shelton, 25 
Ala. 217. But in other jurisdictions 
it has been held that such value must 
be ascertained (2) as of the time the 
buyer is deprived of the property 
(Lewis v. Lambros, 65 Mont. 366, 211 
P 212) (8) or as of the time of the 
recovery (Saunders v. Hamilton, 21 
BY Cas. NO: eZ. 4 ner. .Coly Cas: 
20, 3 N. C. 226, 282). 


[b] Good will of business.—An in- 
struction that plaintiff's damages for 
breach. of contract for the sale of 
property was the value of the prop- 
|erty “and rights” is not misleading, 
‘where the good will of the business 
was part of the consideration, and 
one of the rights which was claimed 
to have been lost by plaintiff. Bren- 
\necke v. Heald, 107 Iowa 376, 77 NW 
1068. 


[ce] 


25 Ala. 


In determining value of build- 


pie ty 
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because of a failure to do this, the seller suffers a 
loss thereby, the buyer cannot enforce the general 
rule®? of damages.** 
the buyer’s negligence in contracting a resale are not 
Where goods are sold ostensibly for 
the use of the buyer and a resale by him is not con- 
templated by the seller, damages arising from such 
resale, by reason of the poor quality of the goods, are 
not recoverable.*? 

[§ 868] 12. Warranty of Title. 
the warranty of title the measure of damages is, ac- 
cording to the rule laid down in some jurisdictions, 
the value of the property®® with interest.*? 
jurisdictions, however, it is held that the measure 
of damages is the price paid,** with interest there- 


So, too, damages caused by 


On a breach of 


In other 


ing where third person owns land on 
which it is situated, a contention that 
the value must be taken as on the 
condition that it be removed, or that 
its value must be determined by what 
it would cost to erect such a building 
at the time of the failure of title, can- 
not be sustained, as many elements 
must enter into such an estimate of 


its value. Lewis v. Lambros, 65 

Mont. 366, 211.2 212; 

ono Rowland v. Shelton, 25 Ala. 
38. Cal.—Jeffers v. Easton, 113 

Cal. 345, 45 P 680. 


Colo.—Morgan v. Hendrie, 34 Colo. 
25, 81 P 700. 

cn —Smith v. Williams, 
782, 45 SE 394, 97 AmSR 220. 


Ky.—Wood v. Wood, 1 Mete. 512; 
Ellis v. Gosney, 7 J. ys Marsh. 109. 
But see Johnson vy. Sevier, 4 J. J. 
Marsh. 140 (holding that the buyer 
may recover the value of the prop- 
erty with interest). 


La.—Sullivan vy. Goldman, 19 La. 
fone 12; Dyson v. Phelps, 14 La. Ann. 


Miss.—Noel v. Wheatly, 
181. 


Mo.—Johnson v. Blanks, 34 Mo. 255; 
Speckard v. cone (A.) 253 SW 
166; Dryden v. Kellogg, 2 Mo, A. 87. 
But see Shultis v. nie 114 Mo. A. 
274, 89 SW 357 (holding that the 
measure of damages in an action by 
a buyer for the breach of warranty 
of title is the value of the goods, not 
exceeding the amount he was com- 
pelled to pay a third person recover- 
ing a judgment against him for the 
Aeaee re of the goods). 

. J—Wood vy. Sheldon, 42 N. J. L. 
421, 36 AmR 523; Higbie v. Rogers, 
63 N. J. Eq. 368, 50 A 366. But see 
Hoffman v. Chamberlain, 40 N. J. Eq. 
663, 5 A 150, 583 AmSR 783 (where the 
purchaser recovered the difference in 
value on a partial failure of title). 

N. Y.—Burt v. Dewey, 31 Barb. 540 
[rev on other grounds 40 N. Y. 2838]; 
Atkins v. Hosley, 3 Thomps. & C. 322; 
Armstrong v. Percy, 5 Wend. 535. 


Or.—Balte v. Bedemiller, 37 Or. 27, 


LG Gas 


30 Miss. 


60 P 601, 82 AmSR 787; Arthur v. 
Moss, 1 Or. 193. 
Pa.—Wilkinson v. Ferree, 24 Pa. 


190; Rex Auto Exch. v. Hoffman, Ince., 
84 Pa. Super. 369. 


Ss. C.—Mauldin v. Milford, 127 S. Cc. 
508, 121 SH 547; Glover v. Hutson, 27 
S. C. L. 109; Ware v. Weathnall, 13 
Ss. Cc. L. 413; Henning v. Withers, 5 
S. C. L. 458, 6 AmD 589. 


Tenn.—Crittenden v. Posey, 1 Head 
311. See also Brown v. Woods, 8 
Coldw. 182 (where two, mules and a 
colt were sold for seventy-five dollars, 
no special value being fixed for each 
one, and the court,.on failure of title 
to the colt, allowed the buyer to re- 


TT TTT i 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on*® from the date of purchase*® or payment,*! or 
from the time of dispossession,*? and such other 
damages as necessarily arise out of the transaction.*® 
However, where the buyer has enjoyed long use of 
the property before dispossession, it has been held 
that the damages should be limited to the actual loss 
sustained.*4 


Expenses, costs, and attorney’s fees. Expenses in- 
curred in repairing*® or taking care of ‘® the property 
may be recovered, provided they were within the con- 
templation of the parties.‘ If the property is resold 
and a judgment is obtained against the buyer by his 
vendee, he may recover the amount of such judgment 
from the seller,*® but. expenses subsequently incurred 
or paid by the buyer on account of independent war- 
ranties to later vendees have been held not recover- 
able.*® If notice was given to the seller to afford 
him an opportunity to defend,®° or if the seller au- 
thorized. the buyer to defend the suit and promised 
to reimburse him,®! the buyer is entitled to recover 
the expenses incurred in defending the title,®? al- 


cover the value of the colt at the time [ A.) 253 SW 166; 


Tex.—Goss v. Dysant, 31 Tex. 186; 
Anding v. Perkins, 29 Tex. 348; HEl- 
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Mauldin v. Milford, 
it was replevied). L277 S53, Can 508, 120 SEY 54.75 
Weathnall, 13 8S. C. L. 413; 
v. Duncombe, 24 Wyo. 341, 157 P 896. 51. 
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though it has been held that such expenses may be 
recovered notwithstanding such notice was not given, 
if the purchaser acted in good faith and on reasona- 
ble grounds.®* Where the seller refuses to pay the 
costs of the buyer’s unsuccessful defense of the ti- 
tle, interest on such costs is recoverable from the 
time of payment.°* It has been held in some juris- 
dictions that reasonable®® counsel fees,®® properly - 
incurred®? in defending the title, may be recovered, 
but in other jurisdictions a recovery of such fees 
has been denied.®* 


Partial failure of title. Where there is a partial 
failure of title, it has been held that the damages 
should bear the same proportion to the whole pur- 
chase money as the value of the part to which the 
title failed bears to the whole property, estimated 
at the price paid,°® or as otherwise stated, the differ- 
ence between the value of the entire lot of property 
and the value of the lot without those articles, the 
title to which failed.*° Where there is a partial 
failure of title on the sale of a patent right of use, it 
N. D.—St. Anthony, etc., El. Co. v. 


Dawson, 20 N. D. 18, 126 SW 1013, 
AnnCas1912B 1337. 


Bashrv. Young, 2 Ind. A. 297, 


Ware v. 
Rollins 


liott v. Waurika Oil Assoc., (Civ. A.) 
253 SW 601; Harrell v. Broome, (Civ. 
A.) 50 SW 1077. 

Wash.—Peregrine v. West Seattle 
State Bank, 120 Wash. 653, 208 P 35. 

Wyo.—Rollins vy. Duncombe, 24 
Wyo. 341, 157 P 896. 

See Knoerzer v. Meyer, 251 Ill. A. 
139 (where, however, the buyer re- 
covered the amount of a judgment ob- 
tained against him by his vendee). 

[a] Amount paid true owner on 
repurchase.—Where the buyer of 
property is dispossessed thereof by 
the police as having been stolen, his 
recovery is not limited to the amount 
paid to the true owner to repurchase 
or recover the property. Peregrine v. 
West Seattle State Bank, 120 Wash. 
653, 208° P35: 

[b] No recovery for loss of prof- 
it.—The purchaser cannot, on a breach 
of the warranty of title, recover for 
the loss of a good bargain. Noel v. 
Wheatly, 30 Miss. 181. 

39. Colo.Morgan v. Hendrie, 34 
Colo, 25, 81 P 700, 7 AnnCas 935. 

Ga-—Smuthwevs. Willams. 117 Ga. 
782, 45 SE 394, 97 AmMSR 220. 

Ky.—Wood v. Wood, 1 Metc. 512; 
Ellis v. Gosney, 7 J. J. Marsh. 109. 

La.—Dyson v. Phelps, 14 La, Ann. 
722. 

Miss.—Noel v. Wheatly, 
181. 

Mo.—Speckard v. Mendenhall, (A.) 
253 SW 166; Dryden v. Kellogg, 2 
Mo, A. 87. 

N. Y.—Burt v. Dewey, 31 Barb. 540; 
Armstrong v. Perey, 5 Wend. 535. 

Or.—Balte v. Bedemiller, 37 Or. 27, 
60 P 601, 82 AmSR 737; Arthur vy. 
Moss, 1 Or. 193. 

Ss, C.—Mauldin v. Milford, 127 S. 
G@;, 508, 121 SH 547; Ware _v. Weath- 
nally, 138) S.C.) lke 4133 Henning Vv, 
Withers, 5 S. C. L. 458, 6 AmD 589, 

Tenn.—Crittenden v. Posey, 1 Head 
isles : 

Tex.—Anding v. Perkins, 29 Tex. 
348; Elliott v. Waurika Oil Assoc., 
(Giv., A.) 253 SW 601; Harrell v. 
Broome, (Civ. A.) 50 SW 1077, 

Wash.—Peregrine v. West Seattle 
State Bank, 120 Wash. 653, 208 P 35. 

Wyo.—Rollins v. Duncombe, 24 
Wyo. 341, 157 P 896. 

40. Speckard v. Mendenhall, 


30 Miss. 


(Mo. 


41. Dyson v. Phelps, 14 La. Ann. 
722; Elliott v. Waurika Oil Assoc., 
(Tex. Civ. A.) 253 SW 601. 


42. Peregrine v. West Seattle 
State Bank, 120 Wash. 653, 208 P 35. 


43. Rollins v. Duncombe, 24 Wyo. 
341, 157 P 896. 


44. Peel v. St. Ann, 3 La. A. 447; 
Hendrickson v. Back, 74 Minn. 90, 76 
NW 1019; Peregrine v. West Seattle 
State Bank, 120 Wash. 653, 208 P 35. 


[a] Illustration.—Where the buy- 
er of an automobile used it for three 
years and then, on failure of the ti- 
tle, sold it for one hundred an‘d twen- 
ty dollars, and the true owner ac- 
cepted two hundred and seventy-five 
dollars in addition to this amount in 
full satisfaction of a judgment 
against the buyer, the buyer can re- 
cover only the actual money loss sus- 
tained an'd not the purchase price. 
Peel v. St. Ann, 3 La. A. 447. 


45. Rex Auto Exch. v. Hoffman, 
Inc., 84 Pa. Super. 369. 


[a] Character of expense.—Refer- 
ence must be had to the character of 
the expense incurred and the relation 
it bears in amount to the value of 
the property purchased. Rex Auto 
ree v. Hoffman, Inc., 84 Pa. Super. 


46. Johnson v. Blanks, 34 Mo. 255. 


el Knoerzer v. Meyer, 251 Ill. A. 
9. 


48. Knoerzer v. Meyer, supra; 
Schnurmacher v. Kennedy, 88 NYS 
943. 

49. Smith v. Williams, 117 Ga. 


782, 45 SH 394, 97 AmSR 220. 

Allowance of costs incurred by 
subvendees generally see supra § 867 
note” 15a. i ' 

50. U. S.—Houser v. U. S.; 39 Ct. 
Cl. 508. 

Ark.—Marlatt v. Clary, 20 Ark. 
251; Boyd v. Whitfield, 19 Ark. 447, 
470. 

Ga.—Smith v. Williams, 117 Ga. 
782, 45 SE 394, 97 AmSR 220. 


Me.—BEldridge v. Wadleigh, 12 Me. 
aL. 

Mo.—Johnson v. Blanks, 384 Mo. 
255; Shultis v. Rice, 114 Mo. A. 274, 
89 SW 357. 

N. Y.—Schnurmacher y. Kennedy, 
88 NYS 943" Armstrong vy. Percey,=5 
Wend. 535. 


28 NE 344. 


52. U. S.—Houser v. U. S., 39 Ct. 
Cie 508% 


Ala.—Hdwards v. Beard, 211 Ala. 
251, 100 S 101; Rowland v. Shelton, 
25 Ala, 217. 


Ark.—Marlatt v. Clary, 20 Ark. 251; 
Boyd v. Whitfield, 19 Ark. 447, 470. 


Ga.—Smith v. Williams, 117 Ga. 
782, 45 SH 394, 97 AmSR 220. 

Ind.—Bash v. Young, 2 Ind. A. 297, 
28 NE 344. 


a lbesers Neel v. “Wheatly, 30 Miss. 


Mo.—Johnson v. Blanks, 34 Mo. 
255; Roark v. Pullam, 207 Mo. A. 425, 
229 SW 235; Shultis v. Rice, 114 Mo. 
A. 274, 89 SW 357; Dryden vy. Kel- 
logesy 2 =Mow AGH Sie 

Mont.—Lewis v. Lambros, 65 Mont. 
366, 211 P 212. 

N. Y.—Schnurmacher v. Kennedy, 
88 NYS 943; Armstrong v. Percy, 5 
Wend. 535. 

N. D.—St. Anthony, ete., El. Co. v. 
Dawson, 20 N. D. 18, 126 NW 10138, 
AnnCas1912B 1337. ‘ 

Or.—Balte v. Bedemiller, 37 Or. 27,! 
60 Pe0ds serie ae 737; Arthur v. 


| Moss, 1 Or. 


S. C.—Mauldin v. Milford, 127 S. C. 
508, 121 SE 547. 
Aas w tugs cs v. Woods, 3 Coldw. 
Recovery of litigation expenses: 
Generally ‘see supra § 859. 
Where goods resold see supra § 867. 


53. Roark v. Pullam, 207 Mo. A. 
425, 229 SW 235. 


54. Rowland v. Shelton, 25 Ala. 
217; Roark v. Pullam, 207 Mo. A. 425, 
229 SW 235. 


55. Edwards v. Beard, 211 Ala, 251, 
100 S 101. 

56.) ‘Houser: v..U. Si, 89"Ct Cl. 508% 
Balte v. Bedemiller, 37 Or. 27, 60 P 
601, 82 AmSR 787. 


A re Knoerzer v. Meyer, 251 Ill. A, 
39. 

58. Pezel v. Yerex, 56 Cal. A. 304, 
205 P 475; Schnurmacher y. Kennedy, 
88 NYS 943; Armstrong v. Perey, 5 
Wend. (N. Y.) 535. 

59. Moorehead. v. Davis, 
303. 

60. Hoffman v. Chamberlain, 40 N. 
J. Eq. 668, 5 A 150, 58 AmSR 783. 


Jee und, 
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has been held that the buyer was entitled to recover 
the amount necessary to make his right of use per- 
petual.® If the partial failure of title results from 
the fact that the seller has not fully paid for the 
property, he is liable to the buyer for the amount 
unpaid.°? 


Encumbrances. Where there is an encumbrance 
on the title, the buyer is entitled to recover only the 
amount paid to clear the title,®** together with costs 
incurred in defending the foreclosure suit,°* and a 
reasonable attorney’s fee,®°® provided the seller was 
requested to defend the action.°* However, the buy- 
er cannot recover counsel fees incurred in defending 
an action on a mortgage claim where the court 
found that there was no mortgage thereon.®* Where 
the claim of a lenor arose partly before and partly 
after the sale, the buyer may recover from the seller 
the full amount of such lien, although he compro- 
mised the claim.*® In case of an encumbrance, how- 
ever, the buyer cannot recover anything more than 
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nominal damages until the amount of the encum- 
brance is paid,®® or he has been deprived of posses- 
sion.*° 

Nominal damages. If no actual damage has been 
suffered by the purchaser only nominal damages can 
be recovered.*? 

[§ 869] 13. Warranties of Seeds or Plants. 
Where seed is sold with a warranty that it is of a 
particular kind or quality, the measure of damages 
for a breach of such warranty is ordinarily stated to 
be the difference between the value of the crop in 
fact raised from such seed and the value of the crop 
as it would have been if the seed had been as war- 
ranted,*? although according to some decisions the 
expense of raising the crop*® or of manufacturing it 
into the product for which it is intended‘ is to be 
deducted from such difference in value. To warrant 
the application of these rules the soil must have been 
properly prepared and the seed properly planted,*® 
but the fact that the buyer discovered the defect as 


61. Carman v. Trude, 25 HowPr 
(N. Y.) 440. 

62. Jamison vy. Harbert, 87 Iowa 
186, 54 NW 75. 

63. Malsby v. Widincamp, 32 Ga. 
A. 716, 124 SE 730; Western v. Short, 
12 B. Mon. (Ky.) 1538; St. Anthony, 
ete., El. Co. v. Dawson, 20 N. D. 18, 
126 NW 10138, AnnCas1912B 1337. 


64. Western vy. Short, 12 B. Mon. 
(Ky.) 15332 St. Antheny, ete, Co. v. 
Dawson, 20 N. D. 18, 126 NW 1013, 
AnnCasi912B 1337. 


65. St. Anthony, etc., Co. v. Daw- 
son, supra. 

66. Malsby v. Widincamp, 32 Ga. 
A. 716, 124 SE 730; St. Anthony, etc., 
Co, v. Dawson, 20‘N. D. 18, 126 NW 
1013, AnnCas1912B 1337. 


67. Allen v. Hurum, 220 App. Div. 
23, 221 NYS, 171. 
68. Mayer v. Chandler, 70 Utah 


234, 259 P 406. 


69. Close v. Crossland, 47 Minn. 
500, 50 NW 694. 


70. Close v. Crossland, supra. 
71. Close v. Crossland, 47 Minn. 
Higbie v. Rogers, 


500, 50 NW 694; ; 
63 N. J. Hq. 368, 50 A 366; O’Brien 
vy. Jones, 91 N. Y. 193;. Burt v. Dew- 
ey, 40 N. Y. 283, 100 AmD 482, 


{a] ‘hus, where the buyer has re- 
sold the property, he cannot recover 
against the seller for the breach of 
warranty of title in the absence of 
proof that he or his vendees had ever 
been disturbed in their possession or 
enjoyment of the property or had 
parted with money or property in con- 
sequence thereof. Burt v. Dewey, 40 
N. Y. 283, 100 AmD 482. 


72. U. S.—Buckbee v. P. Hohena- 
del, Jr, .Co., 224 Fed. 14, 139 CCA 
478, LRA1916C 1001, AnnCas1918B 
88. 

Ark.—Earle v. Boyer, 172 Ark. 534, 
289 SW 490; Kefauver v. Price, 136 
Ark. 342, 206 SW 664; Smeltzer v. 
Tippin, 109 Ark, 275, 160 SW 221, 49 
LRANS 1156. 


Cal.—Newhall Land, etc., Co. v. 
Hogue-Kellogg Co., 56 Cal. A. 90, 204 
IPS56 2: 

Fla.—Vaughan’s Seed Store v. 


Stringfellow, 56 Fla. 708, 48 S 410. 
Ky.—Hobdy v. Siddens, 198 Ky. 195, 
248 SW 505; Crutcher v. Hlliott, 13 
Kyl 592. 
La.—Henderson v. Leona Rice Mill- 
ing Co., 160 La. 597, 107 S 459. 
Mass.—Edgar y. Joseph Breck, ete., 
Corp., 172 Mass. 581, 52 NE 10838. 


Minn.—Johnson v. Foley Milling, 
ete., Co., 147 Minn. 34, 179 NW 488; 
Barthelemy v. Foley El. Co., 141 
Minn. 423, 170 NW 513; Moorhead v. 
Minneapolis Seed Co., 139 Minn. 11, 
165 NW. 484, LRA1918C 391, AnnCas 
1918C 481. 

Miss.—Grafton-Stamps Drug Co. v. 
Williams, 105 Miss. 296, 62 S 2738. 


Mo.—Cline v. Mock, 150 Mo. A. 431, 
131 SW 710. 


Nebr.—Dunn v. Bushnell, 63 Nebr. 
568, 88 NW 693, 93 AmSR 474, 


N. J.—Spence v. Hutchinson, 102 
Ne SS Lew 3d, $13 02AN6 12% sWiolcottave 
Mount, 36 N. J. L. 262, 183 AmR 438 
[aff 38 N. J. L. 496, 20 AMR 425]. 


N. Y.—Depew v. Peck Hardware 
Co., 197 N. Y. 528, 90 NE 1158; White 
ve) Miller, TRON] W418, U33i27 Am. 
135-08 INS Wo13893,034 Amine 544-9 sViani 
Wyck v. Allen, 69 N. Y. 61, 25 AmR 
136; Passinger v. Thorburn, 34 N. Y. 
634, 90 AmD 753 [aff 35 Barb. 17]; 
Lumbrazo v. Woodruff, 229 App. Div. 
407, 242 NYS 335; Landreth v. Wyck- 
Off, 4 64) App: Div. 2455 773) INS!) 388i; 
Schutt v. Baker, 9 Hun 556; Gubner v. 
Vick, 6 NYSt 4. See also Fox v. Ever- 
son, 27 Hun 355 (holding that the 
measure of damages is the difference 
between pure clover seed and the seed 
actually sown together with the dif- 
ference between the value of the 
farm before the sowing of the seed 
and its value after it had been sown). 


Or.—Parrish v. Kotthoff, 128 Or. 
529, 274 P 1108. 

Tenn.—ford v. Farmers’ Exch., 136 
Tenn. 287, 189 SW 368, LRA1917B 
1106. 

Tex.—American Warehouse Co. vy. 
Ray, (Civ. A.) 150 SW 763. 


Eng.—Waegstaff Vv. Short Horn 
Dairy Co., Cab. & BE. 324; Randall v. 
Raper, EB. B. & HB. 84, 96 ECL 84, 120 
Reprint 438. 


Sask.—Nargang v, 
L. 306. 


{a] Perennial plants.—Where there 
is a breach of warranty as to the 
variety of strawberry plants which 
are perennial plants, the measure of 
damages is the difference between 
the value of the crop produced and 
the crop which would have been pro- 
duced under ordinary circumstances 
if the plants had been as represent- 
ed, together with the cost of resetting 
the plants, the cost of the cultivating, 
and the cost of the new plants. 
Smeltzer v. Tippin, 109 Ark. 275, 160 
SW 221, 49 LRANS 1156. 


[b] Statute applicable.—The 
measure of damages for a breach of 


Kirby, 4 Sask. 


warranty of the type or variety of 
seeds is fixed by a statute providing 
for the recovery of an amount which 
will compensate the party aggrieved 
for all the detriment proximately 
caused thereby, and not by a statute 
fixing the measure of damages for 
the breach of a warranty of the qual- 
ity of personal property. Newhall 
Land, etce., Co. v. Hogue-Kellogg Co., 
56: Cal. A.~90, 204 P 562. 


[c] Extent of recovery.—A_ ten- 
ant in an action on a breach of con- 
tract of warranty by the vendor of 
seed sold him for use on the demised 
premises may recover the full indem- 
nity which it was the object of the 
contract to secure, including the loss 
to the landlord, as such contract in- 
ures to the landlord. Phillips v. Ver- 
millions say Hilo Ares 133. 


73. Earle v. Boyer, 172 Ark. 534, 
289 SW 490; Vaughan’s Seed Store 
v. Stringfellow, 56 Fla. 708, 48 S 410; 
Dunn v. Bushnell, 63 Nebr. 568, 88 
NW 693, 93 AmSR 474. 


[a] In New York, (1) in an early 
case it was stated that the expense 
of raising the crop should be deduct- 
ed from this difference in value (Pas- 
singer v. Thorburn, 34 N. Y. 634, 90 
AmD 753 [aff 35 Barb. 17]) (2) which 
rule was followed in a later case 
(Landreth v. Wyckoff, 67 App. Div. 
145, 73 NYS 388) (3) while in other 
cases such expense was not deduct- 
ed (White v. Miller, 71 N. Y. 118, 133, 
27 AmR 138; Gubner v. Vick, 6 NYSt 
4; Schutt v. Baker, 9 Hun 556) (4) 
especially where the crop was a fail- 
ure (Van Wyck v. Allen, 69 N. Y. 
61, 25 AmR 136; Depew v. Peck 
Hardware Co., 121 App. Div. 28, 105 
NYS 390 [aff 197 N. Y. 528 mem, 90 
NE 1158 mem]); (5) or where there 
was no evidence to indicate that the 
expense of raising a good crop would 
be more than that of raising a poor 
crop (Lumbrazo v. Woodruff, 229 
App. Div. 407, 242 NYS 335 [rev on 
other grounds 256 N. Y. 92]). 


74 Earle v. Boyer, 172 Ark. 534, 
289 SW 490. 


[a] Illustration.—Where the buy- 
er bought seed warranted to be Jap- 
anese seeded sorghum seed, in order 
to grow cane to make molasses, the 
seller knowing the buyer’s intention, 
the buyer can recover the damages 
allowed under the general rule (see 
supra note 72), less the expense of 
growing the crop (see supra note 73) 
and having it made into molasses. 
Hats v. Boyer, 172 Ark. 534, 289 SW 


75. Shirley Bank v. Bons, 178 Ark. 
1079, 18 SW (2d) 816. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the kind or variety of the seed before the crop 
matured is immaterial.7® Interest?’ on such dam- 
ages has been disallowed;7® although it has been held 
that in addition to such damages the buyer may re- 
eover the difference between the value of the seed 
delivered and that contracted for.’® 


In case the seed is wholly worthless, the buyer may 
recover for all losses necessarily sustained by reason 
of the breach of warranty.’° In such eases, the buy- 
er may recover the price paid for the seed,*! the 
amount of duty paid,§* the expense of freight,** 
eartage,** and of preparing the land and seeding it,*® 
and the loss due to having the land lie idle for such 
period of time as the use of it was lost,®® less the 
value of the use to which it could have been put after 
ascertaining the failure of the crop.** And it has 
been held that interest on the purchase price*® and 
the other amounts recovered®® will be allowed. If 
the labor expended on the land is of benefit to it, the 
value of such benefit will be deducted from the dam- 
ages recoverable.?° 


If the seed actually furnished is injurious to the 
land, damages may be recovered for such injury,°** 
and also for the expense of labor employed to re- 
move the noxious plants or weeds.?? 


76. Newhall Land, _ etc., Co. -v. 84. 
Hogue-Kellogg Co., 56 Cal. A. 90, 204145 AmR 508. 
P 562. 85. 

77. Recovery of interest as dam-|Conn. 513. 
ages for breach of warranty general- 
ly see supra § 863 

78. White v. Miller, 78 N. Y. 398, 
34 AmR 544. 

79. American Warehouse Co. v. 
Ray, (Tex. Civ. A.) 150 SW 763. 


80. Shaw v. Smith, 45 Kan. 339, 25 


45 AmR 508. 


SALES 


Butler v. Moore, 68 Ga. 780,[/ 93. 
Conn.—Ferris v. Comstock, 33 
Fla.—Vaughan’s 


Stringfellow, 56 Fla. 708, 48 S 410. 
Ga.—Butler v. Moore, 68 Ga. 780, 


, 


[55 C.J.] 8938 


Avoidable consequences. The damages cannot be 
enhanced by the purchaser’s acts subsequent to as- 
certaining that the seed is not as represented,®* and 
where the buyer has knowledge of the kind or qual- 
ity of the seeds before they are planted, he cannot 
recover consequential damages,°* but only the differ- 
ence between the value of the seeds as warranted and 
their actual value,®® as the planting constitutes an 
independent, intervening act and is the immediate 
and operating cause of the resulting damage.°® Al- 
though the buyer has a duty to mitigate his dam- 
ages,’ his failure to replant, if he reasonably should 
have done so, will not prevent a recovery for the loss 
occasioned by defects in the seed,®*® but will only re- 
duce the amount of recovery.®® 


Resale. Where the buyer of warranted seeds has 
resold them, he may recover from the seller on a 
breach of warranty his actual loss, although he has 
not liquidated his lability to his vendee;? the meas- 
ure of the buyer’s damages being the difference be- 
tween the amount obtained on such sale and the con- 
tract price,® especially where the seller instructed 
the buyer to sell it and agreed to reimburse him for 
any loss sustained. If the subpurchaser recovers 
judgment on the warranty against the buyer, the 


Tomita v. Johnson, 49 Ida. 643, 
290 P3895. 

94. Ida.—Tomita v. Johnson, su- 
pra. 
faa ee v. Hawley, 5 Nebr. 
od. 


Seed Store v. 


Va.—Moon vy. Washington-Beau- 
fort, Land. (Co., 47 Van 9i2e 133 Ss 


La.—Rapides Grocery Co. v. Clop-| 498 [foll Moon v. Washington-Beau- 
ton, (A.) 125 S 325. 
Minn.—Moorhead 


fort Land Co., 147 Va. 919, 133 SH 


v. Minneapolis 499] 


P 887. Seed Co., 139 Minn. 11, 165 NW 484, Wash.—Wapato Fruit, ete., Stor- 
81. Conn.—Ferris y. Comstock, 33 LRA1918C 391, AnnCas1918C 481. ae BCs Denham, 126 Wash. 676, 
Conn. 513. Mont.—Lundquist v. Jennison, 66 ; g 
Fla.—Vaughan’s Seed Store v Mont. 516, 214° P67: Bete ee ee v, Miller, [1927] 3 
: . om : 


Stringfellow, 56 Fla. 708, 48 S 410. 


Ga.—Butler v. Moore, 68 Ga. 780, 
45 AmR 508. 


La.—Rapides Grocery Co. v. Clop- 
ton, (A.) 125 S 325. Ore tu bao 


Minn.—Moorhead yv. Minneapolis 86. 
Seed Co., 139 Minn. 11, 165 NW_ 484, 
LRA1918C 391, AnnCas1918C 481. 


Mont.—Lundquist- vy. Jennison, 66 
Mont. 516, 214 P 67. Seed Co. 


C.—Reiger v. Worth, 127 N.C, 


LRA 362, 


Tenn.—Ford v. Farmers’ Exch., 
189 SW 368, 


362. 
Tenn.—Ford v. Farmers’ Exch., 136 230 


Tean. 287, 189 SW 368, 
1106. 


But see Crutcher v. Elliott, 13 Kyl) penn. 287, 


LRA1917B | TRA 362. 


Tenn.—Ford y. 
189 SW 368, 


N. C.—Reiger v. Worth, 127 N. C. 


230, 37 SE 217, 80 AmSR 798, 52 95. 


, 139 Minn. 11, 165 NW 484, 
LRA1918C 391, AnnCas1918E 481. 


N. Bl) i 
280,07 SH 217,80 AmSR 798, 52 LRAl went’ Gig IA ey, et le eee ee eee 


N. C.—Reiger v. Worth, 127 N. C. 


3¢ SH 217, 80 AmSR 798, 52 2. 


Farmers’ Exch. 136] 1916C 1001, 


Daley v. Irwin, 56 Cal. A. 325, 
205 P 76; Tomita v. Johnson, 49 Ida. 
136 | 643, 290 P 395. 


LRA1917B 96. Tomita v. Johnson, supra. 
97. See supra § 855. 


Fla.—Vaughan’s Seed Store v. 98. C. ick j 
Stringfellow, 56 Fla. 708, 48 S 410. Be CASR EE. Vink COC oes ara 


Minn.—Moorhead 


112, 177 NW 936. 
v. Minneapolis 99. Casper v. Frederick, supra. 


1. Buckbee v. P. Hohenadel Jr., 
Co., 224 Fed. 14, 139 CCA 478, LRA 
Randall 
v. Raper, E. B. & E. 84, 96 ECL 84, 


120 Reprint 438. 


Buckbee v. P. Hohenadel Jr. 
Co., 224 Fed. 14, 139 CCA 478, LRA 
rae i an es Ran- 
1D all v. Raper, BE. B. EK. 84, 96 ECL 
Fe til 84, 120 Reprint 438. 


592 (holding that the measure of | 1106. 


damages is the same whether there 
is no crop at all or one of an in- 
ferior kind). 


[a] In New York (1) if no crop 
is produced at all, it has been held 
that the measure of damages is the 
fair value of the crop which would 
have been produced under ordinary 
circumstances if the seed had com- 
plied with the warranty, (Depew v. 
Peck Hardware Co., 197 N. Y. 528, 90 
NE. 1158; Van.Wyck v. Allen, 69 
N. Y. 61, 25 AmR 136), (2) and, where 
the seed was full of harmful seed, 
the expense of refitting the ground 
(Depew v. Peck Hardware Co., su- 
pra) (3) and the cost of seed for a 
second sowing (Depew v. Peck Hard- 
ware Co., supra). 

82. Koolbergen v. Yates, 
Super. 406. 

83. Lundquist v. Jennison, 66 
Mont. 516, 214 P 67; Koolbergen v. 
Yates, 53 ‘Pa. Super. 406, 


be Pa. 


Sask.—Nargang v. Kirby, 4 Sask. 
L. 306. 

Recovery of rental value of proper- 
ty generally see ‘supra § 864. 


87. Moorhead vy. Minneapolis Seed 
Co., 139 Minn. 11, 165 NW 484, LRA 
1918C 391, AnnCas1918C 481; Reiger 
VAINIVVCOMEN lc weNet Cn EAOUs oa ton, 
80 AmSR 798, 52 LRA 362. 


88. Butler v. Moore, 68 Ga. 780, 
45 AmR 508. 
sare Ferris v. Comstock, 33 Conn. 


90. Ferris v. Comstock, supra; 
Ford v. Farmers’ Exch., 136 Tenn. 
287, 189 SW 368, LRA1917B 1106. 


91. Fox v. Everson, 27 Hun (N. 


Y.) 355; Carlstadt Dev. Co. v. Alberta, 


Pac. El. Co., 4 Alta. L. 366, 7 DomLR 
200, 21 WestLR 433, 2 WestWkly 404. 


92. Carlstadt Dev. Co. v. Alberta 
Pac. El. Co., supra. 


[a] Claims by subpurchasers.— 
In an action brought by a purchaser 
on a breach of warranty on a sale 
of goods, evidence given by subpur- 
chasers who had bought portions ‘of 
the goods with a similar warranty, 
that they had made claims against 
the purchaser for breach of warran- 
ty, is admissible as the natural and 
probable result of the breach of the 
original contract, and notwithstand- 
ing none of the claims have been 
satisfied. Randall v. Raper, E. B. & 
E. 84, 96 ECL 84, 120 Reprint 438. 


8. Natchez Drug Co. vy. Ratekin 
Seed House, 165 Iowa 641, 146 NW 
865; Smith Bros. Grain Co. v. Wind- 
sor, (Tex. Commn, A.) 242 SW 350. 


Effect of resale of goods generally 
see supra § 867. 


4 Natchez Drug Co. v. Ratekin 


ie House, 165 Iowa 641, 146 NW 


894 [55 C.J.] 
amount of such judgment is the measure of damages 
against the original seller.® 

Sale of trees or shrubs. If fruit trees are pur- 
chased to be set out with a warranty as to variety 
and quality, which is broken, the measure of dam- 
ages is the difference between the value of the land 


SALES 
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as occupied by the trees actually furnished and what 
the value would have been if the trees had been as 
warranted. There can be no recovery of special 
damages which were not within the contemplation of 
the parties.” 


IX. REMEDIES OF SELLER 


[§ 870] A. Introductory*s—1l. In General. The 
seller may bring an action for damages where there 
has been a breach of contract by the buyer.® Also 
the seller may have a right of action for the price or 
value of the goods where the breach or default of the 
buyer consists in nonpayment?°® or a refusal to take 
or accept goods properly tendered or delivered, 
and hence in some eases the seller may have the 
choice of suing for the price or for damages.” In- 
deed, where the buyer wrongfully refuses to accept 
goods properly tendered or delivered, the seller has 
the choice of three remedies,!* namely, that of hold- 
ing or storing the goods for, and as the property of, 
the buyer and suing for the contract price,* reselling 
the goods as the buyer’s agent and suing for the dif- 


5. Hobdy v. Siddens, 198 Ky. 195, 
248 SW 505. 11-A 82. 


6. Burge v. Albany Nurseries; 
Inc., 176 Cal. 3138, 168 P 343; Shearer 
v. Park Nursery Co., 103 Cal. 415, 37 
P 412, 42 AmSR-125; Heilman v. 
Pruyn, 122 Mich. 301; 81 NW 97, 80 
AmSR 570; Lunt v. Brown Bros. Co., 
Mi2eAppL Div: (sii bt NYS (150) [bare 
224 N. Y. 666 mem, 121 NE 876 mem]. 


LS.07 WU. 
F. (2d) 876; 


Pa.—Clarke v. Dill, 8 Pa. Cas. 164, 


Va.—Montauk Ice: Cream Co. v. 
Daigger Co., 141 Va. 686, 126 SE 681; 
James River Lumber Co. v. Smith, 
135 Va. 406, 116 SBE 241. 
S.—Sloss-Sheffield 
etc., Co. v. Stover Mfg., etc., Co., 37 
Birdsong v. Jordan, 297 


ference between the contract price and the proceeds 
of the resale,!® or keeping the goods as his own and 
suing for the difference between the contract price 
and the market price at the time and place of deliv- 
ery;+® and some authorities state generally that the 
seller has a choice of these remedies on a breach of 
contract by the buyer.17 However, the foregoing 
rules are subject to qualification in a case where,, at 
a time when the contract was still executory and un- 
performed by the seller, the buyer repudiated the 
contract or gave notice of an intention not to accept 
the goods. In such case the seller may sue for dam- 
ages,/® but ordinarily may not complete performance 
and sue for the price,!® an action for damages being 
his only remedy.?° 

den v. Demets, 53 N. Y. 426; Des Arts 
v. Leggett,, 16 N. Y.. 582; Storminvs 
Rosenthal, 156 App. Div. 544, 141 NYS 
339; Gross v. Ajello, 132 App. Div. 25, 
116 NYS 380; Ridden v. Lynch, 133 


ne 468; Rusch v. Klausner, 117 NYS 


Or.—Krebs Hop Co. v. Livesley, 59 
Or. 574, 114 P 944, 118 P 165, AnnCas 


Steel, 


7. Saibara v. Yokohama Nursery 
Co., 200 Ala. 535, 76 S 861. 


8. Remedies of seller under con- 
ditional sale contract see infra §&§ 
1281-1380. 

Riget of rescission see supra. §§ 
239-241. 

Specific performance of contract 
see Specific Performance [386 Cyc 554 
et seq]. 

9. See infra § 1022. 


10. See infra § 946. 

11. See infra § 946. 

12. U. S.—James B. Berry’s Sons 
Co. v. Monark Gasoline, etc., Co., 32 


FF. (2d) 74; Hughes v. U. S., 4 Ct. Cl. 
64, 


Ala.—Wheeler_ v. 
Ala. 426, 54 S 277. 


Conn.—House Cold Tire Setter Co. 
v. Ingraham, 83 Conn. 31, 75 A 80. 


Del.—Darby v. Hall, 19 Del. 25, 50 
A 64; Barr v. Logan, 5 Del. 52. 


Ill._—Bagley v. Findlay, 82 Ill. 524. 


Ind.—Liberty Canning Co. v. Lip- 
pencott Co., 80 Ind. A. 184, 137 NE 
283. 


Ky.—Cook v. Brandeis, 3 Metc. 555; 
Boone County Nat. Bank v. Clements, 
9°Ky. Op: 205, ' 


Miss.—American Cotton Co. v. Her- 
ring, 84 Miss. 693, 37 S 117. 


Mo.—Dobbins vy. Edmonds, 
A.\307. 


N. Y.—Hunter v. Wetsell, 84 N. Y. 
549, 38 AmR 544; Mason v. Decker, 
72 N. Y. 595, 28 AmR 190; Bridgford 
v. Crocker, 60 N. Y. 627; Hayden v. 
Demets, 53 N. Y. 426; Dustan v. Mc- 
Andrew, 44 N. Y. 72; Baumann v. 
Moseley, 63 Hun 492, 18 NYS 5638; 
Merriam v. Kellogg, 58 Barb. 445; 
Levy v. Glassberg, 92 NYS 50; Silver 
v. Connolly, 12 NYSt 616. 


Oh.—Hadly v. Pugh, Wright 554. 


Cleveland, 170 


18 Mo. 


Fed. 742; Krauter v. Simonin, 274 Fed. 
791; Pabst Brewing Co, v. E. Clem- 
ous Horst Co., 229 Fed. 913, 144 CCA 


.Ala.—Brenard Mfg. Co. v. Sullivan, 
210 Ala. 200, 97 S 692. : 


Cal.Nye v. Weed Lumber Co., 92 
Cale VAr? 598-2682 P6509. Burneraiy. 
American Bar Quartz Min. Co., 76 Cal. 
A. 767, 246 P 74; Cuthill v. Peabody, 
19 Cal. A. 304, 125 P 926. 


Colo.—Leeper v. Schroeder, 24 Colo. 
A. 164, 1132 P 701. 


Ga.—Robson y. Hale, 139 Ga. 753, 
78 SE 177; Maddox v. Washburn- 
Crosby Milling Co., 185 Ga. 539, 69 
SE 821. 


Ill—Commercial Register Co. v. 
Drew, 169 Ill. A. 347; White Walnut 
Coal Co, v. Crescent Coal, etc., Co., 162 
Ill. A. 353 [aff 254 Ill. 368, 98 NE 669, 
42 LRANS 669]; Pittsburg, ete., Coal 
Co. v. Hostler Coal, ete., Co., 147 Ill. 
A. 387. 


Iowa.—Pate v. Ralston, 158 Iowa 
411, 139 NW 906, 51 LRANS 735. 


Ky.—Lam v. White, 204 Ky. 557, 264 
SW 1113; Zinsmeister v. Rock Is- 
jane. Canning Co., 145 Ky. 25, 1839 SW 
1068. 


Md.—Rylance v. James Walker Co., 
129 Md. 475, 99 A 597; Tyng v. Wood- 
ward, 121 Md, 422, 88 A 243. 


Mo.—Cupples Co. v. Mooney, (A.) 
25 SW (2d) 125; Turner Looker Liq- 
uor Co. v. Hindman, (A.) 232 SW 1076 
[aff 298 Mo. 61, 250 SW 388]; Weber 
Motor Car Co. v. Roberts, 203 Mo. A. 
509, 219 SW 994; J. E. Stewart Prod- 
uce Co. v. Gamble-Robinson Commn. 
Co., 189 Mo. A. 654, 175 SW 319; Roar- 
ing Fork Potato Growers’ Assoc. v. 
Cc. C. Clemens Produce Co., 185 Mo. A. 
1, 171 SW 584; Oehler v. Conrad 
Schopp Fruit Co., 162 Mo. A. 446, 142 
Sw 811. 


N. Y.—Moore vy. Potter, 155 N. Y. 
481, 50 NE 271, 68 AmSR 692; Hay- 


1913C 758. 


Tex.—Bowden v. Southern Rock Is- 
land Plow Co., (Civ. A.) 206 SW 124; 
Ogburn-Dalchau Lumber Co. y. Tay- 
lor, 59 Tex. Civ. A. 442, 126 SW 48. 


Wash.—Fosseen v. Kennewick Sup- 
ply, ete., Co., 144 Wash. 67, 256 P 779. 


[a] Statute providing remedies 
against a buyer who refuses to accept 
and pay for the goods does not ex- 
clude the pursuit of a different rem- 
edy by the seller where none of the 
remedies mentioned in the statute is 
available. United Roofing, etc., Co. v. 
Albany Mill Supply Co., 18 Ga. A. 184, 
89 SH 177. 


14. See infra § 946. 
15. See infra § 936. 


16. Damages for nonacceptance: 
Measure of see infra §§ 1042-1052. 
Right of action for see infra § 1022. 


17. N. Jacobi Hardware Co. v. Vie- 
tor, 11 F. (2d) 30; Silverberg v. Kies- 
ler, 74 Colo. 21, 217 P°70; National 
Importing Co. v. California Prune, 
etc., Growers, 85 Ind. A. 315, 151 NE 
626; Taylor v. Capp, 68 Ind. A. 593, 
121 NE 387. 


[a] Rule applied where: (1) The 
goods are in the seller’s possession. 
Schuenemann v. John G. Wollaeger 
Co., 170 Wis. 616, 176 NW 59. (2) At 
the time of the breach, “the subject 
of the contract is in a deliverable con- 
dition according to the terms of the 
contract, and the seller is able and 
willing to fully perform.’ Seagraves 
v. Wallace, 41 F. (2d) 679, 681. (3) 
The contract gives the buyer no right 
to cancel it. Garner yv. Charles A. 
Krause Milling Co., 193 Wis. 80, 213 
NW 687. 


18. See infra § 1022. 
19. See infra § 956. 


20. Levy v. Miles F. Bixler Co., 20 
Ga, A. 766, 98 SE 233; Deaton v. Tar- 
kio Molasses Feed Co., 220 Mo. A. 
1000, 272 SW 1018; Carnahan Tin 


*By STANLEY A. HACKETT (§§ 870-872). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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In suing for price or value of property sold and 
delivered under a special contract which has been 
completely performed by the seller, and under which 
nothing remains for the buyer to do except to pay a 
sum certain, the seller has the choice?! of suing on 
the contract*? or in general assumpsit;?* and where 
he sues in assumpsit, he has the further choice** of 
suing in indebitatus assumpsit?®> or on a count 
for goods sold and delivered.2® Also, where the 
items of an account are stated, he has the option?’ 
of suing on the account?’ or the contract.?® 


Option as to basis of damages. Where the buyer 
has repudiated the remainder of a partly performed 
contract, the seller has the option®® of suing upon 
the basis of repudiation®? or of proceeding in an 
attempted performance, tendering delivery, and, up- 
on its being refused, suing for nonacceptance.*? In 
case of a repudiation by the buyer before the time 
fixed for performance, the seller has the option®? of 
accepting the repudiation at the time and suing for 
the damages arising from the breach?‘ or treating 
the contract as still in force and having the damages 
determined with reference to the conditions existing 
at the time fixed for performance.?* 


Where seller has lien on the property for the 


purchase price, he may enforce it.°° In ease the 
goods have been taken from a carrier by a purchaser 
from the buyer without satisfying the seller’s lien 


Plate, ete., Co. v. American Ther- 
mometer Co., (Mo. A.) 286 SW 899;| 51 N. Y. 174; 
Krohn-Fechheimer Co. v. Palmer, 
(Mo. A.) 199 SW 763 [cert questions 
answered 221 SW 353]; Trinidad As- 
phalt Mfg, Co. v. Buckstaff Bros. 
Mfg. Co., 86 Nebr. 623, 126 NW 293, 
136 AmR 710; Thomas D. Murphy Co. 
v. Exchange Nat. Bank, 76 Nebr. 573, 
107 NW 845; J. B. Bradford Piano 


31 A 647; 


140; Lincoln vy. Chas. Ashuler Mfg. 
Co., 142 Wis. 475, 125 NW 908, 28 


SALES 


{aff 9 Daly 207]; Kennedy v. Thorp,{ 50. 
Kinney v. Kiernan, 49 | Co., 

N. Y. 164; McDowell v. Starobin Elec- 
trical Supply Co., 
180 NYS 528 [rev 176 NYS 118]; 
v. Brewster, 4 Paige (N. Y.) 537, 27 
AmD 88; Jones v. Brown, 167 Pa. 395, 


190 App. 


Mackinley v. McGregor, 3 ean 
Whart. (Pa.) 369, 31 AmD 522; 

v. Brown, 15 Pa. Co. 202. : 
Corry. Hacker, 162 Wis. 335, 156 NW]/y. Boo, 37 Philippine 372, 
seller has a right 
enforcing compliance with the con- 


“to elect between 
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for the price, he has the choice of repossessing the 
property or suing for its value.** 


Stoppage in transitu is a remedy available to an 
unpaid seller where the goods are in transit and the 
buyer is insolvent.?® 


[§ 871] 2. Existence of Ground for Rescission. 
Where there is fraud or other ground for rescis- 
sion,®® the seller has the choice or option*® of re- 
scinding or disaffirming the contract or sale*+ and 
recovering the property*? or affirming the contract 
or sale and suing for the price.#? The right of the 
seller to avoid the contract** and recover the goods*? 
for the fraud of the buyer. is not exclusive of the 
right to sue in contract for the price.*® Another 
remedy of the seller for fraud is an action for dam- 
ages.*7 

[§ 872] 3. Pursuit of Two Remedies.*® ‘The sell- 
er may not pursue two inconsistent remedies at the 
same time*® either in the same action®® or in differ- 
ent actions;>1 and where he has once elected his 
remedy, he may not thereafter elect, resort to, or 
pursue another and inconsistent one.°” Inconsistent 
remedies, within the meaning of the foregoing rules, 
include: Actions for the price and for damages;°* 
rescission and an action for the price®* or for dam- 
ages for breach of contract;>> and retaking, or an 
action for the recovery of, the property and an ac- 
tion on the contract®® for the price.®* Consistent 


Boyd v. Second-hand Supply 
Jorn, La ATIZI936, 123. 1619s eBags 
Milling Co. v. Burns, 152 Mo. 350, 53 
SW_ 923; Stewart v. Huntington, 124 
Lloyd| N. Y. 127, 26 NE 289; Wear-Boogher 
Dry-Goods Co. v. Crews, 23 Tex. Civ. 
AS 667 cod SW Pe. 


Seligman v. Kalkman, 8 Cal. 


Div. 676, 


Jones | 907 
Matute 
Ses the 52. Kan.—Central Trust Co. v. 

Adams, 107 Kan. 126, 190 P 755 [reh 
den sub nom. In re Mills, 107 Kan. 


LRANS 780. 


[a] Where title has not passed, 
and the property has been resold at 
a private sale by the Seller, his only 
remedy is an action for damages for 
breach of contract. Lund vy. Lach- 
man, 29 Cal. A. 31, 154 P 295. 


21. Monon Lumber Co. v. American 
Case, ete., Co., 184 Ind. 11, 110 NE 
196. 


22. See infra § 958. 
23. See infra § 958. 


24. Wabash Portland Cement Co. 
v. Bracey, 160 Ill. A. 18. 


25. See infra § 958. 
26. See infra § 958. 


27. C. E. Riley Co. v. Levy Overall 
Mfg. Co., 10 Oh. A. 261. 


28. See Accounts and Accounting 


 §§ 146, 149. 


29. See infra § 958. 

30. C. B. Slauson Co. v. Arena, 103 
Conn. 172, 130 A 68. 

$1. See infra § 1022. 

32. See infra § 1022. 

33. Texas Seed, etc., Co. v. Chi- 
cago Set, etc., Co., (Tex. Civ. A.) 187 
SW 747; ‘Palestine Ice, etc., Co. v. 
Connally, (Tex. Civ. A.) 148 Sw 1109. 

34. See infra § 1022. 

35. See infra § 1022. 

36. See infra § 888. 

37. American R. Express Co. v. 
Voelkel, (Tex. Commn. A.) 252 SW 
486 [rev (Civ. A.) 286 SW 555]. 

“ 38. See infra § 889. 
. 89. See supra §§ 232-241. 
40. Moller v. Tuska, 87 N. Y. 177 


tract of sale and a rescission there- 
of; and in both cases he is entitled to 
full damages’’). 


[a] Contract construed to give the 
seller an option to declare the con- 
tract void in case of default or enforce 
it and collect the purchase price. 
MeMillen vy. Strange, 159 Wis. 271, 150 
NW 434. 

41. See supra §§ 232-241. 

42. See infra § 280. 

43. See infra § 946. 

44. See supra § 233. 

45. See infra § 905, 

46. Cal.—Seligman v. Kalkman, 8 
Cal. 207. 

a Bs v. Brown, 111 Tl. A. 
486. 

Ky.—Dietz v. Sutcliffe, 80 Ky. 650. 

Me.—Hervey v. Harvey, 15 Me. 357. 

N. Y.—Heilbronn v. Herzog, 165 N. 
Y. 98, 58 NE 759; Wigand v. Sichel, 
4 Abb. Dec. 592, a Keyes 120, 33 How 
Pr 174; Roth v. Palmer, 27 Barb. 652; 
Talcott v. Rosenberg, 4 NYSt a Ie Ge Vel- 
lerman v. King, 2 Edm. Sel. Gas. ote 
Cary v. Hotailing, 1 Hill 311, 37 AmD 
323. 

Okl.—Jaffray v. Wolf, 4 Okl. 303, 
47 P 496. 

Se ——Buneh ova smith; (88s. ued. 
581. 

Wash.—Ankeny v. Clark, 1 -Wash. 

549, 20 P 5838. 


‘47. See Fraud § 79. 

48. Effect of election to retake 
goods see infra § 911. 

49. Seligman v. Kalkman, 8 Cal. 
207. 


492,192 P 761}. 


_ Ky.—F. W. Woolworth Co. v. Cov- 
ington, 191 Ky. 67, 229 SW 48. 


N. Y.—Powers v. Benedict, 88 N. 
Y. 605; Kennedy v. Thorp, 51 N. Y. 
174 [rev 2 Daly 258, 3 AbbPrNS 131]; 
Westfall v. Peacock, 63 Barb. 209; 
Isaacs v. Terry, etc., Co., 56 Misc. 586, 
107 NYS 136 [rev on other erounds 
125 App. Div. 532, 109 NYS 792]; Peo. 
v. Kelly, 1 AbbPrNS 432. 


Pa.—Rinehart v. Olwine, 5 Watts 
Sa 157; Jones v. Brown, 15 Pa. Co. 


Tex.—Ogburn-Dalchau Lumber Co. 
ne Taylor, 59 Tex. Civ. A. 442, 126 SW 


Under conditional sale contract see 
infra § 1281. 


53. Westfall v. Peacock, 63 Barb. 
(N. YY.) 209; Rinehart v. Olwine, 5 
Watts & S. (Pa.) 157. 


54. See supra §§ 251, 280, 
55. .See supra § 280. 


56. American Woolen Co, v. Sam- 
uelsohn, 226 N. Y. 61, 123 NE 154. 


57. Cal.—Seligman v. Kalkman, 8 
Cal. 207; Murphy v. Hellman Com- 
mercial Trust, etc., Bank, 43 Cal. A. 
579, 185 P 485. 


Ga.—De la Perriere v. Herrmann, 41 
Ga. A. 60, 151 SE 813. 


Mo.—Bangs Milling Co. v. Burns, 
152 Mo. 350, 53 SW 923. 


N. Y.—Powers v. Benedict, 88 N. Y. 
605; Kinney v. Kiernan, 49 N. Y. 164 
[rev 2 Lans. 492]; Morris v. Rexford, 
18 N. Y. 552; Thompson v. Fuller, 16 
N. Y. 486; Jno. Dunlop’s Sons y. Al- 
pren, 214 ‘App. Div. 339, 212 NYS 3073 
Wile v. Brownstein, 35 Hun 68. 
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remedies include attachment and an action for the 
price,®* and in some,°® although not other,®°® juris- 
dictions, a resale for the buyer’s account and an ac- 
tion for the price or the balance thereof. Obviously, 
the doctrine of election of remedies does not apply 
so as to prevent the seller from resorting to a par- 
ticular remedy where his previous acts did not con- 
stitute a legal election of another remedy;*? and 
sometimes a prior action which he voluntarily dis- 
continued is held not to prevent the bringing of a new 
In some,°? although not 
other,°* instances the seller has been allowed to 


and different action.®? 


S. D.—Commercial Iny. Trust  v. 
Wesling, 53 S. D. 337, 220 NW 855. 

Tex.—Wear-Boogher Dry-Goods Co. 
a Crews, 23 Tex. Civ. A. 667, 57 SW 


Compare Ames vy. Moir, 130 Ill. 582, 
22 NE 535 [aff 27 Ill. A. 88] (holding 
otherwise where an action of replevin 
was not a rescission of the contract, 
but a proceeding to enforce the sell- 
er’s lien). 


[a] Certificate of deposit.—The 
Seller cannot both retake the prop- 
erty and recover ona certificate of de- 
posit received in payment. American 
Trust, etc., Bank v. Moore, 161 Mich. 
436, 126 NW 716, 137 AmSR 518. 


58. Crossman y. Universal Rubber 
eae 127 N. Y. 34, 27 NE 400, 13 LRA 


59. D’Aprile v. Turner-Looker Co., 
239 N. Y. 427, 147 NE-15, 38 ALR 1426; 
Wilton Mfg. Co. v. Berger, 196 App. 
Div. 121, 187 NYS 487 (both cases in- 
volving a resale to enforce the Sell- 
er’s lien); L. Schepp Co. v. Far Hast- 
ern Mfg. Co., 168 NYS 636. 


60. F. W. Woolworth Co. v. Cov- 
ington, 191 Ky. 67, 229 SW 48. 


61. Meyer v. Grace, 290 Fed. 785; 
De Laval Paw Co. vy. United Clean- 
ers’, etc., Co., 65 Cal. A. 584, 224° P 
766; Alsberg v. Harper Mfg. Co., 31 
Ga. A. 586, 121 SE 586. 


62. Bolton Mines Co. v. Stokes, 
82 Md. 50, 33 A 491, 31. LRA 789; 
Wright v. Ritterman, 27 N. Y. Super. 
704, 1 AbbPrNS 428; Standard Sewing 
Mach. Co. v. Alexander, 68 S. C. 506, 
47 SE 711. 


63. See case infra this note. 


[a] For example, a seller of ma- 
chinery who has sued in assumpsit for 
the purchase price, declaring on the 
common counts only and thereafter 
one additional count for damages for 
breach of the sale, is not thereafter 
barred thereby, on resale of the ma- 
chinery, from dismissing such counts 
and on allegations of the sale to de- 
fendants, their breach of the contract, 
and the resale of the machinery, su- 
ing for recovery of the difference be- 
tween the contract price and the sale 
price. McKenna Steel Working Co. v. 
Harris Bros. Co., 228 Ill. A. 363. 

64. See case infra this note. 

{a] Thus a suit for specific per- 
formance cannot be converted into one 
for rescission unless performance be- 
comes impossible. Matute y. Boo, 37 
Philippine 372. 

65. Liens generally see Liens 37 C. 
Le. 19) 

Liens under conditional sales see 
infra. § 1169. 

66. See infra § 881. 

67. Willis v. Glenwood Cotton 
Mills, 200 Fed. 301. i 

68. Who is unpaid seller see in- 
fra § 882. 

69. U. S.— Willis v. Glenwood Cot- 
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ton Mills, 200 Fed. 301; McElwee v. 
Metropolitan Lumber Co., 69 Fed. 302, 
16 CCA 232; In re Leland, 15 F. Cas. 
No. 8,234, 10 Blatchf. 503. 


Ala.—American Bottle Co. v. Fin- 
ney, 203 Ala. 92, 82 S 106 [cit Cye]. 

Cal.—Eads v. Kessler, 121 Cal. 244, 
Dau P656. 


Ill.—Owens v. Weedman, 82 Ill. 409; 
St. Louis Iron, ete., Works v. Kim- 
ball, 53 Ill. A. 636. 

Ind.—Perrine vy. Barnard, 142 Ind. 
448, 41 NE 820. 


Me.—Milliken v. Warren, 57 Me. 46. 


Md.—Thompson v. Baltimore, etc., 
RC Or, e2S, NE O.6. 

Mass.—Safford v. McDonough, 120 
Mass. 290; Haskins v. Warren, 115 
Mass. 514; Ware River R. Co. v. Vib- 
bard, 114 Mass. 447; Arnold vy. De- 
lano, 4 Cush. 33, 50 AmD 754; Bar- 
rett v. Pritchard; 2 Pick. 512, 13 AmD 
449; Parks v. Hall, 2 Pick. 206. 

Mich.—Burke v. Dunn, 117 Mich. 
430, 75 NW 921. 


Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828; 
Meyers v. McAllister, 94 Minn. 510, 
103 NW 564. 


Mo.—Southwestern Freight, etce., 
Press Co. v. Stanard, 44 Mo. 71, 100 
AmD 255; Conrad v. Fisher, 37 Mo. 
A. 352, 8 LRA 147. 

N. H.—Clark v. Draper, 19 N. H. 
419; Williams v. Moore, 5 N. H. 235. 


N. Y.—Van Brocklen v. Smeallie, 
LZ OMINED Ver (OnNSb IN Be 4 5 war chil ov 
Skidmore, 124 N. Y. 148, 26 NE 348; 
Cragin v. O’Connell, 50 App. Div. 339, 
63 NYS 1071 [aff 169 N. Y. 573 mem, 
61 NE 1128 mem]; Petrie v. Stark, 79 
Hun 550, 29 NYS 881; Morey v. Med- 
bury, 10 Hun 540; Carlisle v. Kin- 
ney, 66 Barb. 363; Palmer v. Hand, 
13 Johns, 4384, 7 AmD 392. 


Oh.—Rhodes v. Mooney, 438 Oh. St. 
421, 4 NE 233. 

Pa.—White v. Welsh, 38 Pa. 396; 
Camden Nat. State Bank vy. Korting 
Gas Engine Co., 3 Pa. Dist. 604. 

Tex.—Farmers’ Rice Milling Co. v. 
Standard Rice Co., (Commn. A.) 276 
Sw 904 [rev (Civ. A.) 264 SW 276]; 
American R. Express Co. v. Voelkel, 
(Commn. A.) 252 SW 486 [rev (Civ. 
A.) 236 SW 555]; F. C. Pennington 
Produce Co. v. Browning, (Civ. A.) 293 
SW %385; Ogburn-Dalchau Lumber Co. 
v. Taylor, 59 Tex. Civ, A. 442, 126 SW 
ae) (Guilt etey, RR. iCo.lrv. Browne, (27 
Tex. Civ. A. 487, 66 SW 341. 


Vt.—Robinson v. Morgan, 65 Vt. 37, 
25 Ac 89.9. 

W. Va.—Rine v. Ireland Lumber 
Co., 86 W. Va. 114, 103 SH 452; Cur- 
tin v. Isaacsen, 386 W. Va. 391, 15 SE 
akypate i : 

Eng.—Lord v. Price, L. R. 9 Exch. 
54; Miles v. Gorton, 2 Cromp. & M. 
504, 149 Reprint 860; Ex p. Twining, 


5 Jur. 536; Houlditch v. Desanges, 2 
Stark. 387, 3 H@Ly434> 171 Reprimt 
666. = 


*By BERNARD J. KENNY (§8§ 873-935). 


[§§ 872-873 


change his suit or action so as to ask for different 
recovery or relief. 

[§ 873] B. Lien**°—1. Nature and Manner of 
Creation—a. Possession. In the absence of a waiv- 
er®® and without any express agreement,®? an unpaid 
seller®® in possession of goods, has independent of 
statute, a lien thereon for the purchase price,®® and 
such lien continues ordinarily, even as against third 
persons claiming under the buyer,*® so long as the 
seller remains in possession,*! unless the lien is oth- 
erwise discharged or extinguished.*? 
lien is favored in the law,** and is found in the 


The seller’s 


[a] Goods to be manufactured.— 

A sale of goods, stipulating that they 
shall be delivered as fast as wanted 
for manufacturing, and that, when 
manufactured, they shall be ware- 
housed, subject only to the vendor’s 
order, and drawn out for the vendee 
on certain payments being made, vests 
the property*in the vendee on deliy- 
ery, and gives the vendor a lien only 
on the goods warehoused. Hewlet v. 
Mint 75. Cal w2'64: 
_{b] Dien on proceeds.—Where no 
lien existed on the goods the seller 
could not claim a lien on the pro- 
ceeds thereof. Steagall-Cheairs Fer- 
tilizer Co. v. Bethune Mule Co., 181 
Ala. 250, 61-~S 274. 


[c] Substitution of purchaser.—A 
vendor, who by his contract of sale 
vests an absolute title in the proper- 
ty sold in the vendee, has no lien in 
equity upon such property, by reason 
of an unpaid mortgage given by him 
upon other property to secure to his 
vendor of a portion of the property 
sold the price of that portion, al- 
though the vendee has by agreement 
been substituted in his place for the 
payment of the price of that portion 
of the property sold to him. Schroe- 
Wer v. Paterson, 4 R. I. 516, 70 AmD 


{d] Election to consider conver- 
sion as sale.—Where defendant unlaw- 
fully possessed himself of and con- 
verted plaintiff’s property to his own 
use, the right of election which the 
latter has to consider such conver- 
Sion a sale cannot be used to create a 
lien for the debt thereby produced on 
goods held by defendant for the pur- 
pose of being sold by him as a fac- 
tor for plaintiff. Thacher vy. Hannahs, 
27 Y. Super. 407. 


[e] In Georgia a seller of person- 
alty has been held to have no lien 
thereon for the purchase price, but 
merely a right to attach the prop- 
erty. Echols v. Head, 68 Ga. 152. 

70. Transfer of property by buyer 
see infra § 886. 


71. U. S—Holly Mfg. Co. v. New 
Chester Water Co., 48 Fed. 879 [aff 
53 Med. 19, 3 CCA‘ 399]: 


Ind.—Perrine v. Barnard, 142 Ind. 
448, 41 NE 820. 


Me.—Sawyer v. Fisher, 32 Me. 28. 


AY aap meat a v. Rice, 11 Gray 


Minn.—EH. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828. 


gy Ort URS enerS, v. Fisher, 28 SW 


N. Y.—Palmer vy. Hand, 13 Johns. 
434, 7 AmD 392. 


Wis.—Bohn Mfg. Co. v. Hynes, 83 
Wis. 388, 53 NW 684. 


Eng.—Grice v. Richardson, 3 App. 
Cas. 319. 


72. See infra § 881. 


73. Conrad v. Fisher, 37 Mo. A. 352, 
8 LRA 147. 


/ 


—s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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obvious conception of justice that one man’s goods 
ought not to be applied to the payment of another 
man’s debt.7* As in the case of a statutory lien,7® 


. and of the right of stoppage in transitu,’® the ex- 


istence of the common-law lien is dependent on the 
passage of title to the buyer, as no one can have a 
lien on his own property.*? 

[§ 874] b. Contract. A lien on the goods may be 
reserved to the unpaid seller by the provisions of the 
contract,’* but notwithstanding a lien may be desig- 
nated by the parties as a “vendor’s lien,” it cannot 
be such except as it may be for the payment of the 
purchase price of the particular article on which it 
is claimed.*® <A contract lien has been said to be in 
the nature of an equitable mortgage;*° but where the 
instrument attempts to retain a lien on a part of the 
goods sold, it has been construed as a chattel mort- 
gage to secure a debt rather than a vendor’s lien for 
the purchase price.*+ Authorization to the purchas- 
er to sell the goods is not inconsistent with a reser- 
vation of such a lien,®? and the lien reserved may 
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also be impressed on the proceeds of the goods on 
a resale by the buyer.®*® The existence of the len 
depends on the intention of the parties as expressed 
in the contract.8* An oral reservation of a lien is 
valid as between the immediate parties,*® but has 
no effect as against subsequent holders in good faith 
for value and without notice.*® 


[§ 875] ¢c. Statutory Provision. In many juris- 
dictions statutes have been adopted giving the un- 
paid seller in possession of personal property a lien 
thereon for the purchase price,*’ and it has been held 
that such statutes are merely declaratory of the 
common law.** Under such statutes, on the passage 
of title to the buyer, the seller in possession may 
hold the property for the payment of the purchase 
price.8® Ags in the case of the common law lien®® 
the existence of the statutory lien presupposes that 
title to the goods has passed to the buyer,®! so that 
a seller’s lien cannot exist where the contract to con- 
vey title absolutely is still executory,?? or the trans- 
action is a conditional sale by which title is re- 


74. Conrad v. Fisher, supra. 
75. See infra § 875. 
76. See infra § 889. 


77. U. S—McElwee v. Metropoli- 
ten Lumber Co., 69 Fed. 302, 16 CCA 


Ind.—Perrine v, Barnard, 142 Ind. 
448, 41 NE 820. 


Mass.—Barrett v. Pritchard, 2 Pick. 
512, 13 AmD 449; Arnold v. Delano, 
4 Cush. 33, 50 AmD 754. 


Mo.—Conrad v. Fisher, 37 Mo. A. 
352, 8 LRA 147. 


N. Y.—Earle v. Robinson, 91 Hun 
363, 36 NYS. 178 [aff 157 N.Y. 683 
mem, 51 NE 1090 mem]. 


78. U. S.—Gregory v. Morris, 96 
U. S. 619, 24 L. ed. 740; Riddle v. 
Hudgins, 58 Fed. 490, 7 CCA 335; Hol- 
ly Mfg. Co. v. New Chester Water 
Sage Fed. 879 [aff 53 Fed.-19, 3 CCA 

Ala.—Putnam v. Summerlin, 168 
Ala. 390, 53 S101; Wood v. Holly Mfg. 
Co., 100 Ala. 326; 138 S 948, 46 AmSR 
46. 


Cal.—Cayton v. Walker, 10 Cal. 450. 


Ga.—Mitchell v. Castlen, 5 Ga. A. 
134, 62 SH 738i. 


Ky.—Peneix y. Rogers, 49 SW 447, 
20 KyL 1469. 


Me,.,—Sawyer v. Fisher, 32 Me. 28. 


Minn.—Woodland Co. v. Mendenhall, 
82 Minn. 488, 85 NW 164, 88 AmSR 
445; Fletcher v. Lazier, 58 Minn, 326, 
59 NW 1040. 


Mo.—Farmer vy. Moore, 
527. 

S. C.—Welsh v. Usher, 11 S. C. Eq. 
167, 29 AmD 63; Alexander v. Heriot, 
8 Ss. C. Eq. 223. 

Tex.—Campbell Printing Press, etc., 
Co. v. Powell, 78 Tex. 58, 14 SW 245. 


Wash.—Horr v. Powe, 18 Wash. 536, 
RO EN Seta 


[a] Goods to be manufactured.—It 
is competent for parties to agree, up- 
on the purchase and sale of property, 
that the vendor shall retain a lien 
upon the articles manufactured from 
the property sold, as well as upon the 
property itself, and in such case the 
lien will attach as fast as the new 
articles come into existence. Dun- 
ning v. Stearns, 9 Barb. (N. Y.) 630. 

{[b] Equitable lien.—Where the 
purchaser of goods agrees to give the 
vendor a mortgage on them to secure 
the purchase price, but the mortgage 
is not executed, an equitable lien aris- 
es on the goods in favor of the ven- 


[55 C. J,—57] 


73 Mo. A. 


dor. Husted v. Ingraham, 75 N. Y. 
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{[c] Purchaser exercising right un- 
der a will takes subject to a lien re- 
served by the terms of the will. Re 
Harris, 43 Ont. 476. 


[ad] In Arkansas (1) lien must be 
actually reserved on personal prop- 
erty to give a seller thereof a lien 
thereon to secure payment of the 
purchase price. Markland v. Mer- 
chants’, ete., Bank, 172 Ark. 587, 289 
SW 773; Howell v. Crawford, 77 Ark. 
12, 89 SW 1046. (2) An unpaid seller 
of personal property who retains the 
possession thereof has a lien thereon 
for the purchase money which he may 
enforce if there is no contract to the 
contrary. Mattar vy. Wathen, 99 Ark. 
329, 188 SW 455 [cit Cyc]. 

79. In re Farmers’ Co-op. Assoc., 
3 FEF. (2d) 708. 


80. Gregory v. Morris, 96 U.S. 619, 
24 L. ed. 740; Riddle v. Hudgins, 58 
Fed. 490, 7 CCA 8385; Wood v. Holly 
Mfg. Co.) 100 Ala. 326; 13.S 948, .46 
AmSR 56; Dunning v. Stearns, 9 Barb. 
(CNRE WY.) G005  Jeanedonuevis SSeliinco 
Wend. (N. Y.) 80; Birch River Boom, 
etc., Co. v. Glendon Boom, etc., Co., 71 
W. Va. 507, 76 SE 972 


Landlord’s lie= reserved a lease see 
ye and Tenant § 142 


1. In re Farmers’ Co- re Maser. 3 
19% ea) 708 
82. oppor Drug Co. v. Fly-Robert- 
ie ey Drug Co., 194 Ala. POT 69 
931 


83. Averyt Drug Co. v. Fly-Rob- 
ertson-Barlow Drug Co., supra. 


84, Bell v., Shaw, 2380 Fed. 976, 
145 CCA 170; In re Cooper, 226 Fed. 
Baie 


[a] Tsien was not reserved (1) 
where a bill of sale conveyed goods 
subject, however, to a certain prom- 
issory note which the grantee as- 
sumed to pay and where the instru- 
ment further provided that the prop- 
erty was free of all liens and encum- 
brances. Bell v. Shaw, 230 Fed. 976, 
145 CCA 170; In re Cooper, 226 Fed. 
BLT; ~ (2).-A\ recital that°a note pur- 
chased was secured by a vendor’s 
lien on.a house was held not to au- 
thorize foreclosure or collection. of 
rents from lot owners. Markland v. 
Merchants’, etc., Bank, 172 Ark. 587, 
289 SW 7738. (3) Bill of sale recit- 
ing that the sellers ‘are to retain 
a lien on the boat until the notes 
are discharged’ was held to be a 
mere suggestion that the sellers were 
going to reserve a lien rather than 
a present stipulation for a _ lien. 


Barnett v. Mason, 7 Ark. 253. 


[b] Substitution of contract.— 
Where a contract for the sale of 
machinery and land stated the con- 
Sideration in the aggregate, and re- 
served a lien on all the property 
therefor, and a subsequent contract 
stated a separate consideration for 
the machinery, and recited the ex- 
ecution of the buyer’s note therefor, 
and stipulated that this new con- 
tract was not to affect the original 
contract, ‘“‘except in regard to the 
above property,’ and except that the 
vendor “is given about one year in 
which to perfect his title to the prop- 
erty described in said contract and 
clear up the liens thereon,’ as no 
lien on the machinery was reserved 
by the new contract, none existed, 
the new contract being a substitu- 
tion for the original one as to the 
machinery. Rennebaum vy. Atkinson, 
103 Ky. 555, 45 SW 874, 20 KyL 254. 


85. In re Cooper, 226 Fed. 317; 
Burnham vy. Marshall, %G Vite Ge 


86. In re Cooper, 226 Fed. 317; 
Gay v. Hardeman, 31 Tex. 245. 


87. See Ata titory provisions. 


88. Eads v. Kessler, 121 Cal. 244, 
53 P 656; Alexander v. Walling, 105 
Cal, AS S210, 228oer 38 


Tien rer erat from Rposseheion see 
supra § 873 


89. Hieetae Vv. California Prune, 
etc., "Col, 16 “EY (@a)® £90" Toertioranr 
dism Oe) OMY 781, 47 SCt 460, 71 L. 
ed. 889] (under N. Y. Personal Prop. 
L. § 135); D’Aprile v. Turner-Looker 
COM 239) ee Yio 042i Ue 1 Sle N ton oS 
ALR 1426; Berkowitz v. D. D. Hold- 
ing; ‘Corp. 229), App, Div. 443n5 eae 
INS 261 o oo Raylor ive KorZroks mena 
App. Div. 308, 212 NYS 133. 


[a] Contract to repurchase.— 
Where a seller and buyer agreed that 
the seller should, at the end of the 
season, take back at a certain price 
the goods not sold by the buyer, the 
buyer, on the seller’s refusal to re- 
ceive back the goods, could elect to 
treat the. goods as bélonging to the 
Seller, and in so doing he treated 
the seller as his buyer and was en- 
titled to a seller’s lien. Capuano v. 


Italian Importing Co., 89 Misc. 449, 
151 NYS 994. 

90. See supra § 873. 

91. .Hads we Kessler, 121) Caly 244% 


53 P 656; Hoven v.: Leedham, 153 
Minn. 95, 189 NW 601, 31 ALR 574. 
92. Eads v. Kessler, 121 Cal. 244, 
53 P 656; Rayfield v Van Meter, 126 
Cal. 416, 52 P 666; “Gibbs v. Ranard, 
86 Cal. 531, 25 Pp 63; Alexander v. 


898 [55 C.J.] 


served.?8 


In Louisiana the privilege accorded an unpaid 
vendor of movable property by statute®* exists, in 
the absence of a waiver,®® whenever there is a sale 
of movable property and the purchase price is not 
paid,®® and such privilege continues so long as the 
goods remain in the possession of the buyer,?’ even 
It has been said that 
this privilege is not a contract lien on the property 
but merely a preference over other creditors in the 
proceeds pertaining to the remedy or administration 
of the debtor’s property.°® The special lien and priv- 
ilege given an unpaid vendor of agricultural prod- 
ucts by the statute! is absolute and is not dependent 
on the solvency or insolvency of the buyer.’ 
privilege, however, will not be recognized where there 


as against a subpurchaser.°® 


Walling, 105 Cal. A. 525, 
Katzenbach, ete., Co. v. Breslauer, 51 
Cale AC 756, 197 P 967; Steinberger 
v. Atkinson, Seg DIE A acd LALO 

93. Valier, ete., Milling Co. v. 
Foote, 277 Fed. 519; Standard Auto 
Sales Co. v. Lekman, 43 Cal. A. 763, 
MS Gwe TS. 


Nature of conditional sale see in- 
fra § 1169. 


94. Civ. Code art 3227. 

95. See infra § 881. 

96. Haas v. McCain, 161 La. 114, 
108 S 305. 

[a] Sale to creditor who gave 


credit for the price on the debtor’s 
account and immediately resold for 
the same price was a valid sale se- 
curing the creditor a vendor’s privi- 


nage Gay v. Crichlow, 29 La. Ann. 
[bj] Exchange of property with a 


money consideration was a sale to 
the extent of such consideration giv- 
ing the vendor a privilege. Furniss’ 
Suce., 34 La. Ann. 1013. 

[c] Assumption by vendee of sum 
due from vendor to a third person as 
part of the purchase price did not de- 
prive the vendor of his SMa Sm De 
L’Isle v. Moss, 34 La. Ann. 164 


97. Pratt Engineering, etc., Co. v. 
Cecelia Sugar Co., a. U9; 65'S 
100; Delgado v. Wilbur, 25 La. 
82; Flint v. Rawlings, 20 La. 
boise Penn va Ott) 12 La. Ann: 
Lee y. Galbraith, 5 La. Ann. 
Laughlin v. Ganahl, 11 Rob. Clea 
140; Hobson v. Davidson’s Syndie, 8 
Mart. (La.) 422, 13 AmD 294; Robin- 
son vy. Tatum, 7 La. A. 335. 


Loss or discharge see infra §§ 881- 
884. 


[a] fransfer by husband to wife 
was held not to be such a change of 
possession as would affect the privi- 
lege of the husband’s vendor. Louis 
Grunewald Co. v. Thompson, 104 La. 
61, 28 S 847. 


{b] Sugar cane.—Act (1894) No. 
27, granting a privilege in favor of 
vendors of sugar cane for the unpaid 
purchase price on all syrup, sugar, 
and molasses belonging to the pur- 
chaser of the cane and manufactured 
during the season so long as it re- 
mains in possession of such purchas- 
er, gave a lien on a portion of the 
eane to the same effect as liens on 
crops; that is, as security for the 
whole debt until the whole debt is 
paid, and a vendor of cane has a lien 
Eon ‘the price against the property, 
subject to it, being that portion of 
the season’s product which bear the 
same proportion to the entire product 
as the cane sold bears to the entire 
quantity of cane manufactured, so 
long as any part of the property is in 
‘the possession of the purchaser and 


288 P 138; | 
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is no sale,? or where the party claiming is not the 


» abil 
governs. 


This 


any part of it remains unpaid. Car- 


roll v. Swift, 129 La. 43, 55 S 703. 
98. Transfer of property by buyer 
see infra § 886. 


99. New Orleans Terminal Co, v. 
Hanson, 188 Fed. 638, 110 CCA 452. 


1. Civ. Code art 3227. 


2. Converse v. Hill, 14 La. Ann. 


3. St. Mary Iron Works vy. Com- 
munity Mfg. Enterprise, 9 La. A. 743, 
119 S 564. 


gee Claycomb vy. Bisbee, 38 La. Ann. 


[a] Original buyer was not a ven- 
dor so as to entitle him to a vendor's 
lien for the amount agreed to be paid 
under an agreement whereby the sell- 
er, buyer, and a third person agreeed 
that the latter should be substituted 
as the buyer. Claycomb v. Bisbee, 38 
La. Ann. 575. 


[b] Bender who furnished money 
with which to purchase the property 
or who paid for the property for an- 
other had no vendor’s lien or privilege 


thereon. Labouisse v. Orleans Cot- 
one: ete., Co.,, 43 La. Ann. 245, 
9S 204. 


5. Elstner-Martin Grocery Co. v. 
Lamont, 113 La. 894, 37 S 868. 


[a] Pledgee under bill of sale not 
being an owner, no vendor’s privi- 
lege arose from the execution by him 
of a counter bill of sale retransfer- 
ring the pledged property to the 
pledgor or owner. EHistner-Martin 
Grocery Co. v. Lamont, 113 La. 894, 
37 S 868. 


6. See Exemptions §§ 170-174. 
7. See cases infra this note. 


[a] In Arkansas Crawford & M. 
Dig. §§ 8729-8732; Kirby Dig. §§ 4966— 
4969; and Mansfield Dig. §§ 4398, 4399, 
providing that property in a buyer’s 
possession is not exempt from seizure 
on attachment or sale on execution or 
other process issued from any court 
for the collection of the purchase 
price, do not create a vendor’s lien on 
the property. Markland v. Mer- 
chants’, etc., Bank, 172 Ark. 587, 289 
SW 773; Olson v. Moody, 156 Ark. 
319, 246 SW 38; Lavender v. Finch, 
144 Ark. 199, 222 SW 35; Gordon Hol- 
low Blast Grate Co. v. Zearing, 130 
Ark. 535, 198 SW 97; Holman v. Nutt, 
120 Ark. 446, 179 SW 811; Mattar 
Bros. v. Wathen, 99 Ark. 329, 138 SW 
455 [cit Cyc]; Howell v. Crawford, 
77 Ark. 12, 89 SW 1046; Neal v. Cone, 
76 Ark. 278, 88 SW 952; Roach v. 
Johnson, 71 Ark. 344, 74 SW 299; Hal- 
pern v. Clarendon Hardwood Lumber 
Co., 64 Ark. 132, 40 SW 784; Blass 
v. Hood, 57 Ark. 13, 20 SW 544; Fox 
v. Arkansas Industrial Co.,’ 52 Ark. 
450, 12 SW 875; Swanger v. Goodwin, 
49 ‘Ark: 287, 5 SW. 319; 
Adams, 45 Ark. 136. 


Bridgeford v. 


vendor* or owner of the property. : 


Exemption statutes declaring that personal prop- 
erty shall not be exempt from execution on a judg~ 
ment for the purchase price® do not create a seller’s 
len on the property.’ 


[§ 876] 2, What Law Governs.® 
er’s lien can only attach when title to the property 
passes to the buyer,® where the len is considered as 
in the nature of a right incident to the sale rather 
than of a remedy, the law of the place where the sale 
is consummated by the transfer of title1® usually 
So, where the contract to sell goods is 
made in one state but title to the goods passes in an- 
other state in which enforcement is sought, the law 
in the latter state applicable to the seller’s len or 


Since the sell- 


[b] In Georgia the right to attach 
personalty for the purchase price does: 
not create a Bee s lien. Echols v. 
Head, 68 Ga. 15 

[c] In Iowa seals (1897) § 4015, 
providing that certain exemptions 
are not allowed against an execution 
issued for the purchase money, does 
not give the seller of personal prop- 
erty a lien thereon for the purchase 
price. Johanson v. Rowland, 196 
Towa 724, 195 NW 358; Haggard v. 
Scott, 142 Iowa 682, 121 NW 375. 


[d] In Mississippi Code (1880) § 
1255, and the amendatory act of 
March 11, 1884, providing that no 


property shall be exempt from execu- 
tion when the purchase money there- 
of forms, in whole or in part, the debt 
on which the judgment is founded, 
do not create a lien on the property, 
but confer only the right to acquire 
a lien by seizure of the property while 
in the hands of the first _vendee. 
Graham vy. Thornton, 9 S 292; Frank 
v. Robinson, 65 Miss. 162, 3 3 253. 


[e] In Missouri Rev. St. (1909) § 
2191 and earlier statutes, providing 
that personal property shall be sub- 
ject to execution on a judgment 
against the buyer for the purchase 
price, merely remove such property 
from the operation of the exemption 
law and do not create a lien in favor 
of the seller. Brownell, ete., Car Co. 
v. Barnard, 116 Mo. 667, 22 SW 503; 
Straus v. Rothan, 102 Mo. 261, 14 SW 
940; Parker v. Rodes, 79 Mo. 883 
Haworth vy. Franklin, 74 Mo. 106; 
Norris. v. Brunswick, 73 Mo. 256; 
Cass County Bank v. Hulen, (Mc. A.) 
195 SW 74; Skinner, etc., Stationery 
Co. v. Lammert Furniture Co., 182 
Mo. A. 549, 166 SW 1079; Barbee v. 
Crawford, 132 Mo. A. 1, 111 SW 614; 
Barton y. Sitlington, 128 Mo. A. 164, 
30 SW 514; De Loach Mill Mfg. Co. 
v.. Latham, 99 Mo. A. 231; Van Frank 
v. Walther, 84 Mo. A. 472; Lippmann 
v. Campbell, 53 Mo. A. 121; Corning 
v. Rinehart Medicine Co., 46 Mo. A. 
16; Boleckow Milling Co. v. Turner, 23 
Mo. A. 108. 


8. Generally see Conflict of Laws 
§§ 26-40. 


9. See supra §§ 873, 875. 


10. Transfer of title see supra §§ 
531-611. 
11. John M. Parker Co. v. Martin, 


148 La. 791, 88 S 68; 
inson, 10 La. Ann. 728; Hickman vy. 
Dahlen, (La. A.) 122 S 85. And see 
infra text and notes. 


[a] Illustration.—A seller in Lou- 
isiana was entitled to agricultural 
privilege, under Civ. Code art 3227, 
on cotton shipped from outside the 
state to a buyer within the state 
where title to the property passed in 
Louisiana. John M. Parker Co. v. 
Martin, 148 La. 791, 88 S 68. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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* 


privilege governs.12 Likewise, where title passes in 
a state other than the state in which enforcement is 


sought, the law of the former state will govern,'® 


so that, unless the vendor is entitled to a lien by the 
law of the state in which title passed, no lien will 
be recognized in the state where suit is brought.*4 
Where the sale was consummated and the goods de- 
livered in one state, the statutory lien of another 
state could not affect the property although the 
goods after the sale were transported into the latter 
state.1° There is some authority, however, holding 
that the existence of a seller’s lien must be deter- 
mined by the law of the place where the goods are 
situated—the lex rei situs.1® Where the nature of 
the lien or privilege is considered as remedial, it will 
not be enforced in another state as the character and 
extent of the remedy is governed by the law of the 
forum.!7 


[§ 877] 8. Filing, Recording, and Registration. 
While in some jurisdictions a lien reserved in the 
contract. of salet® is not regarded as a chattel mort- 
gage so as to make recording necessary as against 
the rights of third persons,?® in other jurisdictions, 
as in the case of chattel mortgages?° and conditional 
sales,*? the seller’s lien reserved in the contract, while 
good without recording as between the seller and 
buyer?” and third persons with notice,?* when the 
seller relinquishes possession, is not effective as 
against third persons, such as lien ereditors?* or bona 
fide purchasers for value, unless duly filed for record 


12. Erman v. Lehman, 47 La. Ann. 
1651, 18 S 650; McLane v. Creditors, 
47 La. Ann. 134, 16 S 764; Newman v. 
Sheriff, 48 La. Ann. 712, 9 S 439; Mc- 
Ilvaine v. Legare, 36 La. Ann. 359; 
Overend v. Robinson, 10 La. Ann. 
728. 4 pra § 874. 

[a] TIllustration.—Where a _  con- 19 
tract to sell property was made in ' 
New York, but the sale was consum- 
mated in Louisiana, the law of the lat- | 194. 
ter state as regards the vendor’s priv- 21. 
ilege applied. Overend v. Robinson, 22. 
10 La. Ann. 728. 393; 


13. Tyree v. Sands, 
363. 
14. G. A. Gray Co. v. Taylor Bros. 


24 La. Ann. 
507, 76 SH 972; 
Va. 287. 
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although the sale was consummated 
in Louisiana, the privilege was not to 
be enforced in another state. 
Orleans Terminal Co. v. Hanson, 188 
Fed. 638, 110 CCA 452. 


18. Reservation in contract see su- 


Sawyer v. Fisher, 32 Me. 28. 
20. See Chattel Mortgages §§ 188- 


See infra §§ 1239, 1240. 
Daniels v. Thompson, 48 Ill. A. 
Birch River Boom, etc., Co. v. 


Glendon Boom, etce., 
Cole v. Smith, 24 W. 


[55 C.J.] 899, 


and reecorded.?5 


In Louisiana although it may be that under the 
statute?*® incorporation of the movable into an im- 
movable property will necessitate the recording of the 
statutory privilege,?” and although it has been held 
that recording is necessary as against third persons 
in good faith where the movable remains as such,?* 
or where it has become an immovable by destina- 
tion,?? usually, in the absence of legislation pursu- 
ant to the constitution,®® so long as the movable re- 
tains its character as such the vendor’s privilege need 
not be recorded.*? 


[§ 878] 4. Extent of Lien. Although the seller 
may receive the benefit of some other lien,?? the 
seller’s lien extends only to the purchase price of the 
particular goods sold so that a seller cannot, in the 
absence of agreement, assert the seller’s lien for 
other claims which may be due him from the buyer.** 
The lien, however, will extend to property exchanged 
for the original goods if so stipulated ;*+ but where 
the property.is destroyed or worn out, the lien there- 
on will not, in the absence of agreement, extend to 
substituted property.°° A lien on personal property, 
consisting of perishable articles, provisions, raw ma- 
terials for manufacturing purposes, and implements 
is not to be construed so.as to tie up the property 
from use, nor so that the same kind and amount of 
property shall be forthcoming in future, without a 
stipulation to that effect; but the purchaser is bound 
to make good only such waste thereof as shall have 


ance due on three boilers furnished 
the Souveneir’s plantation” was a suf- 
ficient description in a note recorded 
to convey notice of. the unpaid pur- 
chase price. McIlvaine vy. Legare, 34 
La. Ann. 923. 


28. United Furniture Stores v. 
Rogers, 14 La. A. 529, 129 S 377. 


29. Dreyfous v. Cade, 138 La. 297, 
VOSS P23ar 


30. Const. (1879) art 177. 


31. State Trust Co. v. De la Vergne 
Refrigerating Mach. Co., 105 Fed. 468, 
44 CCA 556 [commenting on Baldwin 
v. Young, 47 La. Ann. 1466, 17 S 883; 
Gary v. Burguieres, 12 La. Ann. 227]; 
Swoop v. St. Martin, 110 La. 237, 34S 


New 


COp Eels NVice Niels 


Iron Works Co., 66 Fed. 686, 14 CCA 23. Cole v. Smith, supra. 426; McCan v. Bradle 38 La. Ann 
56; Welsh’s Succ., 111 La. 801, 35 S 24. Daniels v. Thompson, 48 Ill. A. | 482; Gumbel v. Beer. 36 a. Amn: 
913, 64 LRA 823; Brent vy. Shouse, 16/393; Jewell v. Cecil, 177 Ky. 822, 198] 484: Kuhn v. Embry, 35 La. Ann. 
La. Ann. 158, 79 AmD 573; Colt v.|SW 199; Key v. Brown, 67 Tex. 300, 488; Millaudon y. New Orleans Water 
O'Callaghan, 2 La. Ann. 984; Copley |3 Sw 443. Co., 11 Mart. (La.) 278. See Baldwin 


v. Stanford, 2 La. Ann. 335, 46 AmD 


v. Young, 47 La. Ann. 1466, 17 S 883 


548; Whiston v. Stodder, 8 Mart. (La.) 
95, 18 AmD- 281. 


[a] Yhus in order that the seller 
shall have the vendor’s privilege giv- 
en by the law of Louisiana the con- 
tract of sale must be made in that 
state (De la Vergne Refrigerating 
Mach. Co. v. New Orleans, etec., R. Co., 
51 La. Ann. 1733, 26 S 455; Erman 
v. Lehman, 47 La. Ann. 1651, 18 S 
650; Brent v. Shouse, 16 La. Ann. 158, 
79 AmD 573; Whiston v. Stodder, 8 
Mart. (La.) 95, 18 AmD 281; G. A. 
Gray Co. v. Taylor Bros. Tron-Works 
Co., 66 Fed. 686, 14 CCA 56) or be ex- 
ecuted there (McLane vy. Creditors, 47 
La. Ann. 134, 16 S 764; Newman v. 
Cannon, 43 La. Ann. 712, 9 S 439: 
Mcllvaine v. Legare, 36 La. Ann. 359; 
Overend v. Robinson, 10 La. Ann. 728). 

15. In re Shumaker, 277 Fed. 521. 

16. Willis v. Glenwood Cotton 
Mills, 200 Fed. 301. ’ 

17. See case infra this note. 

{a ] In Louisiana privilege givenan 
unpaid seller on the price of his prop- 
erty over other creditors by Civ. Code 
art 3227 has been considered as a mat- 
ter of remedy or administration, and 


25. Bugbee v. Stevens, 53 Vt. 389; 
Birch River Boom, etc., Co, v. Glendon 
cope etc., Co., 71 W. Va. 507, 76 SH 
972. 


26. Civ. Code art 3271 et seq. 


27. State Trust Co. v. De la Vergne 
Refrigerating Mach. Co., 105 Fed. 468, 
476, 44 CCA 556. See Gary v. Bur- 
guieres, 12 La. Ann. 227 (where an 
engine and gearing attached to a plan- 
tation was regarded, under art 464 
[455, 460], as an immovable, and reg- 
istration was necessary under art 3272 
[8239]). 


“So far as the necessity of registry 
was concerned, we think it depended 
on the determination of an issue as 
to whether quoad the movable sold 
had been so merged in the immova- 
ble that the vendor could no longer 
assert his privilege on the identical 
thing sold.” State Trust Co. v. De la 
Vergne, etc., Refrigerating Mach. Co., 
supra. 


[a] Description of privilege (1) 
was sufficient where the promissary 
note recorded stated a ‘balance due on 
sugar mill and machinery.” Carlin 
v. Gordy, 32 La. Ann. 1285. (2) ‘“‘Bal- 


(where the principle was enunciated 
in the case of a conditional sale). 


32. See case infra this note. 


[a] In Iowa, under Code (1873) § 
2102, providing that, if property ten- 
dered bry a seller requires care and no 
person be found to receive it when 
tendered, a seller of cattle had a lien 
on them for feed given after the time 
specified for delivery. Holtz v. Peter- 
son, 98 Iowa 741, 62 NW 19. 


33. Mattar v. Wathen, 99 Ark. 329, 
138 SW 455; Drawdy vy. Lane, 18 Ga. 
A. 275, 89 SE 302. 


[a] Illustrationn—Where a hus- 
band bought goods and paid the price 
and left them in the possession of the 
seller for delivery on demand the 
goods could not without the husband’s 
agreement be held for the price of 
other goods subsequently sold to his 
wife on her sole credit, although she 
attempted to pledge the goods to the 
seller. Mattar v. Wathen, 99 Ark. 
329, 1388 SW 455. 


34. Kelsey v. Kendall, 48 Vt. 24. 


35. (Cowart. v.. Cowart, 3 Dea, 
(Tenn.) 57. 
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arisen from his fraud, willful default, gr misconduct, 
and to give up the remains on hand when he surren- 
ders the property in satisfaction of the debt.*® 


In Louisiana the privilege given by the code*? 
extends only to the very goods for which the price 
or the proceeds thereof,?® and 
only to the extent of the unpaid price thereof,*® 
so that the seller cannot claim a privilege on goods 
already paid for in order to secure unpaid pur- 
chases.*! It has been held that the privilege extends 
to legal interest on the price of the goods*? and to 
attorney’s fees stipulated for in notes given for the 


has not been paid®§ 


purchase price.*® 
[§ 879] 5. Priorities.‘+ 


ereditors.*7 


[§ 880] 6. Assignment of Lien.*® 


36. Williams v. Price, 5 Munf. (20 
Va.) 507. 

37. Civ. Code art 3227. 

38. Forrey v. Strange, 158 La. 941, 


LOS S215 Smith “BrosisCo:, Ltd. ve 
Rando, 7 La. A, (Orleans) 411. 


39. Whipple v. Hertzberger, 11 La. 
Ann, 475; Thayer v. Goodale, 4 La. 
set Prall v, Peet’s Curator, 3 La. 
74. 


40. Forrey v. Strange, 158 La. 941, 
LOST SH 205 


41. Forrey v. Strange, supra. 


eee Caldwell v. His Creditors, 9 La. 


43. Hibernia Bank, etc., Co. v. Mc- 
Call Bros. Planting, ete., Co., 140 La. 
763, 73'S 857. 

44. Cross references: 

Generally see Liens §§ 39-42. 
Priority of seller’s lien with respect 


to 

Chattel ORE eC lien see Chattel 
Mortgages § 407. 

Landlord’s lien for rent see Land- 
lord and Tenant § 1489. 

Mechanic’s lien see Mechanics’ 
Liens § 367. 

Municipal tax lien see Municipal 
Corporations § 4439. 

Pledgee’s lien see Pledges § 68. 

Tax lien see Taxation [37 Cyc 1143- 
1145]. 

Widow’s allowance see Executors 

« and Administrators § 804 


45. Panhandle Tel., etc., Ge. v. Kel- 


logg Switchboard, etc., Co., 62 Tex. 
Civ. A. 402, 132 SW 963. 
46. Bean v. Johnson, 32 SW 175, 


Wz Vikcy E58 5 

[a] Agister’s lien.—A lien on hors- 
es, reserved in a note for the purchase 
price, was superior to the subsequent 
lien of an agister who had actual no- 
tice of the lien given in the note. 
Bean v. Johnson, 32 SW 175, 17 KyL 
585. 

[b] In Mississippi a purchase- 
money lien on goods sold to a mer- 
chant for resale under Hemingway’s 
Code § 2436 (Code [1906] § 3079), is 
not affected by the fact that the first 
purchaser fails to comply with the 
business sign statute (Code [1906] § 
4784; Hemingway’s Code § 3128), for 
such statute, does not have the effect 
to derange the priority of liens be- 
tween creditors of a common debtor. 
Campbell Paint, etc., Co. v. Hall, 131 
Miss. 671, 95 S 641. 

47. Northern Bank v. eceepach, 
83 Ky. 154; Tuthill v. Skidmore, 12 
N. Y. 148, 36 NE 348; Ward v. cine 
Ct Nt. 461, 32 A ‘236. 


[a] In Porto Rico, under Civ. Code 


Unless the seller agrees 
that the purchaser may encumber the property,#° 
the lien of an unpaid seller is usually superior to 
subsequent lenors with notice*® and of attaching 
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General. 


agreement®! or by operation of law.°? 
be waived by implication by acts or agreements in- 
consistent with its existence,’* as where the sale is 
on credit;>* or where the seller consents to a resale 
by the buyer,®® or to'a mortgage;°® or where the 
seller on the buyer’s default under an indivisible 
contract resells part of the property;°* or where 
the seller demands a payment in excess of the pur- 


[§§ 878-881 


held that the seller’s lien may be assigned with the 
claim for the purchase money. 


[§ 881] 7. Waiver, Loss, and Discharge>°—a,. In 
The seller’s lien may be waived by express 


49 


The lien may 


chase price due;** but bringing suit and recovering 


a judgment for the price does not waive the lien, so 
long as the seller remains in possession,’® although 
if the goods are sold to be paid for on delivery and 
thereafter the seller, without attempting to regain 


possession, sues and obtains, judgment and partial 


It has been 


§§ 1823, 1827, a seller has a prefer- 
ence on the property sold as against 
an execution creditor. Garriga v. 
O’Meara, 28 Porto Rico 332. 

48. Generally see Liens §§ 43-45. 

49. See cases infra this note. 

[a] In Louisiana the privilege or 
lien provided for by Civ. Code art 
3227 may be assigned. Jeckell v. 
Fried, 18 La. Ann. 192. 

50. Waiver of: 

Right of resale see infra § 929. 
pent to recover goods see infra § 
9) 


Right of stoppage in transitu see 
infra § 901. 

51. Finn vy. Donahue, 87 Mich. 292, 
49 NW 632; Capuano v. Italian Im- 
Pte Co., 89 Misc. 449; 151 NYS 

[a] Statement that the goods 
were at the buyer’s disposal, being 
without consideration, was not a 
agreement to waive the lien. 
Capuano v. Italian Importing Co., 89 
Misc. 449, 151 NYS 994. 


52, Cowart) Vv. Cowart. v3 
(Tenn.) 57. 

[a] Destruction of property on 
which a lien existed destroyed the 


Lea 


lien. Cowart, v. Cowart,” 3) lea 
(Tenn.) 57. 
[b] In Philippines the vendor’s 


privilege given by Civ. Code art 1922 
par 1 is not lost by the fact that 
it is converted into realty merely by 
destination. Unson v. Urquijo, 50 
Philippine 160. 

53. Pickett v. Bullock, 52 N. H. 
oo Matter of leith) bin Re Pake: 
296. 

54. U. S.—Frankel v. Foreman, 33 
F. (2d) 83; Willis v. Glenwood Cot- 
ton Mills, 200 Fed. 301; McElwee v. 
Metropolitan Lumber Co., 69 Fed. 302, 
16 CCA. 2323) Barrett v. ‘Goddard, 2 
F., Cas. No. 1,046, 3 Mason 107. 


Me.—Cutler v. Pope, 13 Me. 377. 


Mass.—Arnold v. Delano, 4 Cush. 
30) 0.0) Amib 754. 

Mich.—Burke vy. Dunn, 117 Mich. 
430, 75 NW 921. 

Mo.—Redenbaugh v. Kelton, 130 
Mo. 558, 32 SW 67; Southwestern 
Freight, etc., Co. v. Stanard, 44 Mo. 


71, 100 AmD 255; Conrad vy. Fisher, 
37 Mo. A. 352, 8 LRA 147. 
Pa. 
Reg 344 
Eng.—Bloxam v. Sanders, 4 B. & 
C. 941, 10 ECL 868, 107 Reprint 1309. 
ey Snagproof v. Brody, 18 Alta. 
Li. 393; a4 DomLR 271, [1922] 3 West 
Wkly 43 
fa] 


Exsension of time for pay- 


satisfaction, the lien is lost.°° 


ment.—A seller of chattels does not 
waive his right to the possession 
thereof by extending the time of pay- 
ment of the price, in the absence of 
an agreement that the right of prop- 
erty was to remain in the buyer dur- 
ing the extension. Badham vy. Brab- 
ham, 54S. C. 400, 32 SE 444. 


55. Parks v. O’Connor, 70 Tex. 377, 
8 SW 104. 


[a] Consent to resale of part of 
goods will not waive the lien as to 
the remainder. Parks vy. O’Connor, 
LORI CKO Uitte Onis Vie 

[b] Sufficiency of contract.—The 
fact that the vendor, while goods are 
still in his possession, and after no- 
tice of.a Subsale, inquires of the pur- 
chaser whether he shall ship to the 
subvendee, and asks repeatedly for a 
shipping order both from the vendee 
and subvendee, does not show a 
waiver of the vendor’s lien, entitling 
the subvendee to possession on sub- 
sequent insolvency of the purchaser. 
By agrees v. Morgan, 65 Vt. 37, 25 A 


56. Bell v. Old, 88 Ark. 99, 113 
SW 1023. 
57. Ogburn-Dalchau Lumber Co. 


Vek Taylor, 
Sw 48. 

Seller’s right of resale see infra § 
927 et seq. 


58. Acme- Wood Carpet Flooring 
Co. v. Braddock, 203 NYS 554. 


59. Conn.—Urbansky v. Kutinsky, 
86 Conn. 22, 84 A 317. 


Minn.—Woodland Co. v. Menden- 
hali, 82 Minn. 483, 85 NW 164, 83 
AmSR 44. 

N. Y.—D’Aprile v. Turner-Looker 
Co 6239. IN. AYR 427. 14 ENE bass 
ALR 1426; Capuano v. Italian 'Im- 
poring Co.) 89) (Mises: 4497-151 SINS 


59 Tex. Civ. A. 442, 126 


Oh.—Rhodes v. Mooney, 43 Oh. St. 
421, 4 NE 2338. 

Eng.—Scrivener v. Great Northern 
R. Co., 19 Wkly. Rep. 388. 


[a] Merger of note in judgment.— 
A purchaser having sued on a pur- 
chase-money note, jointly with oth- 
er evidence of indebtedness, without 
taking steps provided by Code (1892) 
§ 2720, for obtaining a lien on the 
property sold, cannot, after obtain- 
ing a personal judgment for the va- 
rious items of indebtedness, thus 
merging the note therein, sue on the 
part of the judgment representing 
the note and then take steps for the 
enforcement of the lien. Clark v. 
Erwin, 72 Miss. 926, 18 S 419. 

60. Manchester Locomotive Works 
v. Truesdale, 44 Minn. 115, 46 NW 
301, 9 LRA 140. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 881-883] é 


Taking other security. Although it has been held 
that the len is waived by taking other security in 
the form of an obligation of a third person,®! it has 
also been held that a seller does not waive a statutory 
hen by taking a chattel mortgage on the property 
sold.°? 

In Louisiana the privilege given by the code®® is 
lost by the extinguishment®* or novation of the 
debt;°> or by laches of the seller;*® or when the 
goods pass into the possession of third persons ;°%7 
and is waived by setting up a different privilege 
which the vendor does not have;®* but in view of the 
code the privilege is not waived by taking a promis- 
sory note for the purchase price.®® Notwithstanding 
under the code movables become immovables-by des- 
tination,’® the vendor does not lose his privilege as 
a result so long as the movable does not become a 
new specie of thing,’? but he does lose his privilege 
when the movable ceases to be such by incorporation 
into immovable property.*? The special lien and 
privilege given on agricultural products’? may be 
waived by express agreement’? or by taking other 
security,’® and is lost after the expiration of the 


61. Dummer v. Smedley, 110 Mich. | by destination). 
466, 68 NW 260, 38 LRA 490. fa] 

62. Thompson vy. Hill, 147 Miss. 
489, 112 S 697. 

63. Civ. Code art 3227. 

64. “Palton>Co-- v. Wright, 12) ba. 
386 (where debt was extinguished by 
laches of the seller in not enfore- 72. 
ing a bill of exchange within a rea- 
sonable time). 


65. Adler v. Burton Lumber Co., SEIS 
46 La. Ann. 379, 15 S 156. [a] 


{a] Yaking notes for part of the 
price and in acknowledging delivery 
of the notes and executing a receipt 
that “I acknowledge receipt of the 
price, payment being satisfactory and 


tation for an 


Whether 
Of pLact, 
Martin, 


in notes” was not a novation. Adler 
Rep unten 46. ta. ~Anni.—379;.. 15. S 
156. 


[b] Renewal notes (1) for the 
purchase price did not create a nova- 
tion where the parties remain, the 
same. Bergeron v. Patin, 34 La. Ann. 
534; Saul _v. Nicolet, 15 La. 246; Cox] ing ete. Co 
Wen Ra DAUd eet Mart. an( duce p elles mun (2)) 3° 4 Y 
Taking a renewal note in the name 
of the principal for notes executed 
in the name of his agent was not 


stroyed. 


Martin, supra; 
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Illustration.—The 
on a movable was not lost because | 147. 
the purchaser placed it on his plan- 76. 
improvement. 
burn-Swenson Co. v. Darrell, 
Ann. 1044, 22 S 310. 


In re Augusta Sugar Co., 134 
La. 971, 64 S 870; 
tin, 110 La. 237, 34 S 426. 
infra this note. 


movables 
immovables (1) is largely a question 
In re Augusta Sugar Co., 
134 La. 971, 64 S 870; 
110 La. 237, 
Where the movable sold becomes an 
integral part of immovable property 
and aids in the formation of a new 
species of thing so that its identity 
is lost, the vendor’s privilege is de- 
Morgan’s Louisiana, 


Swoop y. St. Mar- 77. 


SS> Coc v.. Himalaya Planting, 
Co., 148 La. 460, 78 S 735; 
Bank, ete., Co. v. C. F. Knoll Plant- 
133 La. 242, 62 S 663, 
8S AeO9 1s Oo) Lon aocs 
St. Mary Iron Works 
v. Community Mfg. Enterprise, 9 La. 
A, 743,119 S 564. See Lapene v. McCan, 
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five-day period,’® but the provision of the code re- 
garding credit sales has been held applicable to the 
agricultural lien so that the lien is not waived by a 
sale on eredit.77 


[§ 882] b. By Payment. The tender?’ or pay- 
ment of the debt which the lien secures will ordina- 
rily discharge the lien,*® but under a contract len 
covering all of several articles payment on the price 
of one of the articles does not release the lien there- 
on.®° 

Giving of note by a debtor ordinarily is not a pay- 
ment of the debt,*t and while not-negotiated does 
not discharge the lien so long as the seller retains 
possession,®? but the lien is discharged where the 
note is negotiated,** or is accepted as absolute, rath- 
er than conditional, payment.*+ 


[§ 883] ¢. ‘By Delivery of Possession—(1) In 
General. Notwithstanding the buyer has become in- 
solvent,*® the seller’s lien is lost ordinarily by a vol- 
untary and unconditional delivery of the goods to 
the buyer or to his authorized agent, whether the lien 
is one of common-law creation*® or one arising by 


Beer, 36 La. Ann. 484. 
. privilege 75. Musson vy. Elliott, 30 La. Ann. 


Musson vy. Elliott, supra. 

[a] In computing the five-day pe- 
riod, the day on which delivery was 
made is excluded. Musson vy. Elliott, 
30 La. Ann. 147. 


Hawkins v. Beer, 37 La. Ann. 
Gumbel v. Beer, 36 La. Ann. 484. 


78 Wright v. Frank A. Andrews 
become | Co, 212 Mass. 186, 98 NE 798; Mart- 
indale v. Smith, 1 Q. B. 389, 41 ECL 
Soop 592, 113 Reprint 1181. 
34.8 426. (2) 79. Cory v. Barnes, 63 Vt. 456, 21 
A 384 (holding that, where the vendee 
paid the amount due, and the vendor 
agreed to indorse such payment on 
the note, but did not do so, and after- 
ward the parties agreed to apply 


Wal- 
49 La. 


And see 53: 


ete., such payment to another note, in the 
etc., interval between the payment and the 
Hibernia | 28reement to apply it on the other 


property). 

Swoop v. St. [a] Acceptance of dividend in 
bankruptcy proceedings extinguished 
oe Johnson v. Dickinson, 78 


note, the vendor had no lien on the ~ 


such a change of creditors as would 
create a novation. Hobson v. David- 
son, 8 Mart. (La.) 422, 13 AmD 294. 


peevation generally see Novation § 


66. Blackstone y. His Creditors, 3 
Rob. (Ga.)- 219. 

67.5 Lioeb ye Blum, 250 ba. “Ann. 
Wo2e SMikin vy. Harvy, 20" a. Ann- 
545; Fetter v. Field, 1 La. Ann. 80. 


Transfer of property by buyer see 
infra § 886. 

68. Scannell v. Beauvais, 
INraw aye ea WEG 

69. . Adler v. Burton Lumber Co., 
AGciwa, Amn. 37 9,0b> Selb6s) Merry av, 
Terry, 10 La. 68. 


70, Civ. Code art 468 et seq. 


71. Le gendre y. McCall, 136 La. 
947, 68 S 86; In re Augusta Sugar 
Co.,:134 La. 971, 64 S 870; Monroe 
Bldg., etc., Assoc. v. Johnston, 51 La. 
Ann. 470, 25 S 388; Hall v. Hawley, 
49 La. Ann. 1046, 22 S 205; Walburn- 
Swenson Co. v. Darrell, 49 La. Ann. 
1044, 22 S 310; Shelly v. Winder, 36 
La..Ann. 182; Bergeron v. Patin, 34 
La. Ann. 534; Carlin v. Gordy, 32 La. 
Ann. 1285.. But see Folger v. Kenner, 
24 La. Ann. 436 (an iron safe incased 
in a brick wall, with its foundation 
jaid in brick and mortar or plaster, 
was said to be at least an immovable 


38 La. 


28 La? Ann. 749 (where the point was 
discussed, but not decided, because it 
was res judicata under a ‘prior judg- 
ment); Folger v. Kenner, 24 La, Ann. 
436 (where an iron safe incased in a 
brick wall was considered an im- 
movable by nature since its founda- 
tion was in the soil). (8) Where the 
movable sold retains its separate iden- 
tity, although attached to an immovy- 
able, so long as it may be removed 
without substantial damage to the 
immovable the vendor’s lien on the 
movable is not lost. State Trust Co. 
v. De La Vergne Refrigerating Mach. 
Co., 105 Fed. 468, 44 CCA 556; Pratt 
Engineering, etc., Co. v. Cecelia Su- 
Sar Com leo sud. AO. 165 6S. 1006) Ina ne 
Augusta Sugar Co., 134 La. 971, 64 
S 870; Shakespeare v. Ware, 38 La. 
Ann. 570. See Baldwin v. Young, 47 
La. Ann. 1466, 17 S 883 (where the 
principle was applied to a condition- 
al sale). But see Gary v. Burguieres, 
12 La. Ann. 227 (where an engine and 
gearing attached to a plantation was 
regarded as an immovable by incor- 
poration under art 464 [455, 460]). 


73. Civ. Code art 3227. 
74, Miltenberger v. Hetch, 13 La. 
Ann. 528. 


[a] Lien was not waived where 
the written order of the vendor was 
silent as to a waiver. Gumbel v. 


[b] But mere recital in bill of sale 
that payment has been made is not 
conclusive on the seller. Vaughn v. 
Wood, 5 Ala. 304. 


80. Wood v. Holly Mfg. Co., 100 
Ala. 326, 13 S948, 46 AmSR 56. 

81. See Payment § 40. 

82. U. S.—In re Batchelder, 2 F. 
Cas. No. 1,099, 2 Lowell 245. 

Me. —_Grosby v. Redman, 

Mass.—Arnold y. Delano, 
33, 50 AmD 754. 

Minn.—Woodland Co. 
hall, 82 Minn. 4838, 85 
AmSR 445, 

Mo.—Vogelsang v. Fisher, 128 Mo. 
386, 31 Sw iS 

N. H.—Clark v. Draper, 
419, 

: 83. Bunney v. Poyntz, 4 B. & Ad. 
586, 24 ECL 250, 110 Reprint 569. 

84. Belcher-Stine Lumber Co. vy. 
Burns, 159 Mich. 466, 123 NW 1128: 
ae a Seymour, 83 Mich. 496, 47 NW 
321. 


70 Me. 56. 
4 Cush. 


v. Menden- 
NW 164, 83 


Eo Newet. 


85. Bohn Mfg. Co. v. Hynes, 83 
Wis. 388, 53 NW 684. 

86. U. S.—Gregory v. Morris, 96 
U. S. 619, 24 L. ed. 740; In re Leland, 
15 F. Cas. No. 8,234, 10 Blatcehf. 503; 
Parker v. Byrnes, 18 F. Cas. No. 10,- 
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virtue of statute;87 and where the statute provides 
that the buyer’s lawful acquisition of possession shall 
terminate the lien,®® the seller cannot, after delivery 
of possession to the buyer, retain the statutory len 
The delivery must, 
however, be voluntary®® and unconditional,®? so that 
the lien is not lost where the delivery of possession 
is qualified,?? or 1s made in reliance on a contempo- 
raneous payment which is not made.?® 
decisions dealing with the delivery of possession 
necessary to terminate the seller’s right of stoppage 
in transitu are of some assistance in the determina- 


by agreement or reservation.®® 


728, 1 Lowell 539. 


Ala.—Blackshear v. Burke, 74 Ala. 
239; Stringfellow v. Ivie, 73 Ala. 209; 
White v. Adkins, 18 Ala. 636. 

Conn.—Leavy v. Kinsella, 39 Conn. 
50. 

Fla.—Malone v. Meres, 91 Fla. 709, 
LOOMS Civ 3 

Ga.--Johnsen y. Farnum, 
144. 


Hawaii.—Green vy. Janion, 2 Hawaii 
8. 


56 Ga. 


Ind.—Slack v. Collins, 145 Ind. 569, 


42 NE 910; Cade v. Brownlee, 15 
Ind.. 369, 77 AmD 95. 
Kye Mord ave) Sproule, 2): VAT aS 


Marsh. 528, 12 AmD 439. 


Me.—Folsom v. Merchants’ 
Mar. Ins. Co., 38 Me. 414. 

Mass.—Norfolk Hardware Co. v. 
NiewolVork) Gent. Ste.) kK. Co.) 202 
Mass. 160, 88 NE 664; Haskins v. 
Warren, 115 Mass. 514; Douglas v. 
Shumway, 13 Gray 498; Parks v. 
Hall, 2° Pick. 206+ 

Mich.—Muskegon Booming Co. v. 
Underhill, 43 Mich. 629, 5 NW 1073. 


Minn.—Meyers v. McAllister, 
Minn. 510, 103 NW 564. 

Mo.—Brownell, ete., Car Co. v. Bar- 
nard, 116 Mo. 667, 22 SW 503. 

N. H.—Pickett v. Bullock, 52 N. H. 
354. 


Mut. 


94 


N. Y.—Tolhurst v. Powers, 133 N. 
Ve 460s eo INI) 32165) AL Ey. Tngelhardt 
Co. v. Benjamin, 5 App. Div. 475, 39 


NYS 31; Lupin v. Marie, 6 Wend. 77. 
21 AmD 256. 

N. D.—Gray y. Arnot, 31 N. D. 461, 
154 NW 268. 


Oh.—Stewart v. Hopkins, 30 Oh. 
502. 


Pa.—Jenkins v. EHichelberger, 4 
Watts 121, 28 AmD 691. 


Tenn.—Boyd v. Mosely, 2 Swan 661. 


St. 


Tex.—Lewis v. Steiner, 84 Tex. 364, 
19 SW 516; Park v. South Bend 
Chilled Plow Co., (Civ. A.) 199 SW 
843. 


; Va.—James v. Bird, 8 Thigh (35 
Va.) 510, 31 AmD 668. 


Wash.—Hosner v. McDonnell, 114 
Wash. 489, 195 P 231; Pickford v. 
Borland, 76 Wash. 339, 136 P 128; 
Horr v. Powe, 18 Wash. 5386, 52 P 
235. 

Wis.—Bohn Mfg. Co. v. Hynes, 83 
Wis. 388, 53 NW 684. 


Eng.—Cooper v. Bill, 3 
159 Reprint 715. 


Ont.—Wyatt v. Toronto Bank, 8 U. 


EI &C. T22, 


Cc. C. P. 104; Mason vy. Hatton, 41 U. 
Cree 7 O05 
[a] “The reason of this rule 


seems to be, that if the vendor who 
is entitled to insist upon value, in 
return or as an equivalent for parting 
with possession, gives up possession 
without asking for payment, he will 
be presumed to have abandoned a 
right, which he has not asserted, and 
to have meant to rely solely upon the 
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er’s lien.?® 


While the 


responsibility of 
Shantz, 3 


credit or 
the 


personal 
vendee.”’ Carson v. 
Phila. (Pa.) 47. 

{b] Measuring and marking tim- 
ber by the buyer were acts constitut- 
ing a taking of possession sufficient 
to divest the lien. Cooper v. Bill, 
HY. & C. 722, 159 Reprint 715. 


[ec] Goods in seller’s warehouse. 
—Where goods sold were set apart 
in the seller’s warehouse in a place 
rented by the buyer and allotted for 
the reception of his goods, there was 
a delivery to the buyer. Green v. 
Janion, 2 Hawaii 428. 

[d] Delivery to agent.—Muskegon 
Booming Co. v. Underhill, 43 Mich. 
629,55 IN W LOKs. 


ENT mali Say eta a v. Foreman, 33 
By (2a) In re Jarnol, 283 Fed. 
547; In ty sipriond 278 Fed. 153. 


Cal.—Simons v. Hill St. Fireproof 
Bidey Co,,69) Calva, 1295-230 (P1955. 


Ida.—Bowman v. Adams, 45 Ida. 
A 2 OL AP Coe 
Minn.—Hoven vy. Leedham, 153 


Minn. 95, 189 NW 601, 31 ALR 574. 


N. Y.—Rummell v. Blanchard, 216 
N. Y. 348, 110 NE 765, AnnCasi1917D 
109; Centola v. Italian Discount, etce., 
Co.) 185 pAMise 7697; 1233) NYS 6245 


Hunter v. Payne, 113 Misc. 385, 184 
NYS 4338 [aff 197 App. Div. 919, 188 
NYS 926]; Acme Wood Carpet Floor- 
ing Co. v. Braddock, 203 NYS 554. 


N. D.—Magnuson vy. Stiehm, 40 N. 
D. 141, 168 NW 613. 


Oh.—Dunn y. Barish, 32 Oh. A, 310, 
166 NE 912. 
Okl.—Hoffman v. Webb, 113 Okl. 


150, 240 P 104. 


Png.—Manecki Pestonji Bharucha 
v. Wadilal Sarabhai, 42 T. L. R. 347. 


88. See statutory provisions. 
89. In re Friend, 278 Fed. 153, 


90. McGill ‘vy. Chilhowee es 
Cor, TT Penn.-552, 82 SW 210: 


91. Bradeen y. Brooks, 22 Me. 463; 
Palmer vy. Hand, 13 Johns. (N. Y.) 
434, 7 AmD 392; Haggerty v. Palmer, 
6 Johns! Che GN. oY.) S43 7ev Canson ev. 
Shantz, 3 Phila. (Pa.) 47, 


92. Rine v. Ireland Lumber Co., 86 
W. Va. 114, 108 SH 452. 


[a] Delivery of timber to buyer 
as bailee for the purpose of manu- 
facture into lumber so that the sale 
could later be completed was not such 
a delivery as to destroy the seller's 
lien, especially where it appeared 
that the seller virtually had posses- 
sion. Rine vy. Ireland Lumber Co., 
86 W. Va. 114, 1038 SH 452, 


93. Matthews v. Hobby, 48 Barb. 
CNW) Sao Ralmer vival (and is 
Johns. (N. Y.) 4384, 7 AmD 392; Car- 
son v. Shantz, 3 Phila: (Pa.): 47; 


[a] Delivery becoming absolute.— 
Where a locomotive was sold on con- 
dition that it be paid for on deliy- 
ery, but was delivered without pay- 
ment, and afterward, without at- 
tempting to recover possession, the 
vendor sued for the price, and’ by 


[§ 883 


tion of this question®* the delivery sufficient to pass 
title,°> or to avoid the statute of frauds, is not a 
test of the sufficiency of delivery to divest the sell- 
Ordinarily, 
even by a constructive or symbolie delivery so long 
as the seller retains possession and control of the 
goods by himself®’ or by his agent,®* or, as it is 
sometimes put, the lien survives so long as the buyer 
has neither obtained actual possession nor has been 
furnished by the seller with the exclusive means and 
power of controlling possession. 
may be lost as between the seller and a third person 


the seller’s lien is not lost 


99 


While the len 


judgment and oatenene secured 
partial satisfaction, the sale became 
absolute and the reserved lien was 
lost. Manchester Locomotive Works 
v. Truesdale, 44 Minn. 115, 46 NW 
301, 9 LRA 140. 


94. Duration and termination of 
transit see infra §§ 894-900. 


95. Ind. Perrine v. Barnard, 142 
Ind, 448, 41 NE 820. 


Md.—Thompson y. Baltimore, etc., 


R. Coy. 2/8) Midi 396; 
Mass.—Keeler v. Goodwin, ple Ga 
Mass. 490; Arnold vy. Delano,-4 Cush. 


33, 50 AmD 754. 


Mo.—Southwestern ‘Freight,  etc., 
Co. v. Stanard, 44 Mo. 71, 100 AmD 
255; Southwestern Freight, etc., Co. 


Vic Plant, 45 Mo. 517. 


N. Y.—Hamburger v. Rodman 9 
Daly 93; Gill v. Pavenstedt, 7 AmL 
RegNS 672. 

Hng.—Imperial Bank vy. 
ercy  DOocksiGol. Chi@he Demhs5., 


96. U. S.—McElwee y. Metropoli- 
ae Lumber \Co., 69) Fed. 302.16 Cena 


London, 


Mda.—Thompson vy. Baltimore, etce., 


Re Con 28 oid. 3o'6: 

Mo.—Conrad vy. Fisher, 37 Mo. A. 
352, 8 LRA 147, 

N. Y.—Hamburger v. Rodman, 9 
Daly 93. 


Eng.—Townley y. Crump, 4 A. & 
BH. 58, 81 ECL 45, 111 Reprint 709. 


$7. Md—Thompson y. Baltimore, 
CLG.) Ev, COW Zopylduron Go. 


Ring tt Sana v. McDonough, 120 
Mass. 290; Ware River R. Co. v. Vib- 
bard, 114 Mass. 447; Arnold v. De- 
lano, 4 Cush. 33, 50 AmD 754, 


Mo.—St. Nicholas Hotel Co. v. Mey- 
er-Schmidt Grocer Co., 140 Mo. A. 
592, 120 SW 714; Wheless v. Meyer- 
Schmidt Grocer Co., 140. Mov AY 5 a2. 
120 SW 708. 


rane H.=-Clark tv, Draper» 19,N,. de 
Pa.—White v. Welsh, 38 Pa. 396. 
[a] Seller retained constructive 


possession of goods in a warehouse 
by ownership and possession of a ~ 
warehouse receipt. Ware River R. 
Co. v. Vibbard, 114 Mass. 447. 


[b] Delivery of keys.—Where the 
vendor allowed the vendee to place 
the goods under lock and key upon 
the vendor’s premises, and delivered 
the key to the vendee, but retained 
the key of the external inclosure, the 
vendee had not such a possession as 
terminated the lien. Milgate v. Keb- 
ble, 3 M. & G. 100, 42 HCL 61, 133 
Reprint 1073. 


98. Seymour v. Newton, 105 Mass, 
272; Vogelsang v. Fisher, (Mo.) 28 
SW 873; Southwestern Freight, C&C 


Coquva Plant, 45 Mo, 517; Southwest- 
ern Freight, ete. Co. iv.0 Stanard 44 
Mo, 71, 100 AmD 255; Conrad v. Fish- 
er, 387 Mo. A. Sones LRA 147, 


99. Conrad v. Fisher, 87 Mo. A. 
352, 8 LRA 147; Gill As enc 
7 AmLRegNS (N. YE NG 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


buyer. 


> As Ge. te 
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where the seller as bailee attorns to such third per- 
son as a subpurchaser,! and while there is some in- 
dieation that the same result follows as between the 
seller and buyer where the seller, although in pos- 
session acts as bailee or agent for the buyer,” as a 
general rule, so long as the seller retains possession 
by himself or his agent, an agreement, express or 
implied, by him to. hold possession as bailee or agent 
for the buyer does not operate as between the seller 
and buyer to transfer possession to divest the lien,* 
or to prevent its revival on the insolvency of the buy- 
However, if the 
goods are in the possession of an agent or bailee of 
the seller, the seller and such agent may, by their con- 
duct, measured by reference to the customs and us- 
ages of the particular trade, create a new and differ- 
ent relationship, such as a relationship of bailment 
between the buyer and such agent, and the possession 
onee‘held by the agent on account of the seller is 
transmuted into a possession for the account of the 
On the contrary, if the seller places the 
goods i in the hands of an agent or bailee, but neither 


er where the sale was on credit. 


1. Hurry v. Mangles, ih Campb. 
452, 170 Reprint 1018; Pearson v. 
Dawson, E. B. & E. 448, 96 ECL 448, 
120 Reprint 576 (acceptance by sell- 
er of a delivery order drawn by the 
buyer in favor of a subsequent pur- 
chaser terminated the seller’s lien). 


[a] Seller as warehouseman lost 
his seller’s lien by the acceptance 
of warehouse rent from a_subpur- 
chaser on the goods sold. Hurry v. 
Cre oem 1 Campb. 452, 170 Reprint 
018. 


2. Barrett v. Goddard, 2 F. Cas. 
No. 1,046, 3 Mason 107; Sloan v. Kin- 
gore, 3 Ind. 549; Chapman v. Searle, 
3 Pick. (Mass.) 38. 


[a] Tliustrations.—(1) Where 
goods lying in the seller’s warehouse 
were sold on a six months’ credit for 
which a note was given, and it was 
part of the consideration of the pur- 
chase that the goods might lie rent 
free in the seller’s warehouse at the 
buyer’s option, there was a sufficient 
transfer to the buyer to divest the 
seller’s lien. Barrett v. Goddard, 2 
F, Cas. No. 1,046, 3 Mason 107. (2) 
Where the seller gave the buyer a 
bill of parcels of certain goods and 
a certificate that he held them in 
storage for the buyer, there was such 


transfer of possession sufficient to 
divest the lien. Chapman v. Searle, 3 
Pick. (Mass.) 38. 

8. Miles v: Gorton, 2 Cromp. & 


M. 506, 149 Reprint 860. 

[a] Where delivery order was giv- 
en to a buyer by the seller for goods 
sold and located in the seller’s own 
warehouse, in the absence of a custom 


‘that such order transferred posses- 


sion, the seller’s lien was not divest- 
ed. Townley v. Crump, 4 A. & E. 
58, 31 HCL 45, 111 Reprint 709. 

4 McPlwee v. Metropolitan Lum- 
ber Co., 69 Fed. 302, 16 CCA 232 [com- 


menting on Barrett v. Goddard, 2 
E Cas; =No. 1,04% .3 Mason 1071; 
Hamburger v. Rodman, 9 Daly (N. 
Y.) 983; Grice v. Richardson, 3 App. 
Cas soL9e 

[a] Seller as warehoyseman re- 


taining possession of goods was not 

deprived of a right to the revival of 

the lien by giving the buyer a ware- 

house receipt and charging rent. 

Grice v. Richardson, 3 App. Cas. 319. 
5. See cases infra this note. 


[a] Delivery ordexs.—(1) Where 
the seller gave the buyer a delivery 
order for goods stored by a railroad 
for the seller, and the railroad at- 
torned to the buyer, the Sseller’s lien 
was divested. Pooley v. Great Hast- 
ern. Co, 34 Ler L. Reps N.S. 687; 
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Contract lien. 


may, 


(2) A delivery order on a warehouse- 
man transferred possession of cotton 
to the buyer where such orders were 
treated in the trade as transferring 
both ownership and possession 
MEAZee Vay ELIMIAr Crist, oes Oe Lee oO. 
(3) But the delivery order is inef- 
fectual unless the maker is also the 
registered owner of the goods in the 
warehouse. Lackington v. Atherton, 
7M. & G. 360, 49 ECL 360, 135 Re- 
print 151. 


{[b] Order of transfer to a buyer 
by the seller and accepted by the 
warehouseman who was storing the 
goods for the seller, coupled with a 
delivery by the seller to the buyer 
of all papers relating to the goods, 
constituted sufficient acts on _ the 
part of the seller and warehouseman 
to transfer possession to the buyer 
so as to destroy the _ seller’s lien. 
Parker v. Byrnes, 18 F. Cas. No. 10,- 
728, 1 Lowell 539. 


{e] Delivery of original shipping 
receipt to the buyer and delivery of 
goods to the.railroad company con- 
signed to the buyer was_ sufficient 
delivery to the buyer to divest the 
seller’s lien. Passow v. U. S. Fideli- 
ty, etc., Co., 56 Cal. A. 72, 204 P 545. 


Warehouse receipt.—(1) ‘Un- 
Gen. Business L. §§ 125, 126, 
133, making the warehouseman di- 
rectly responsible to the holder of a 
negotiable . warehouse receipt, on 
transfer of such receipt to the buyer 
by the seller the warehouseman be- 
comes a bailee for the buyer, thus 
destroying the seller’s lien. Rum- 
mell v. Blanchard, 216 N. Y. 348, 110 
NE 765, Ann€as1917D 109. (2) No- 
tice to the warehouseman of trans- 
fer is necessary in the case of a non- 
negotiable warehouse receipt, but 
acknowledgement that he acts as 
bailee for the buyer does not appear 


necessary. Rummell v. Blanchard, 
supra. : 
{e] Warrant, regarded by the 


trade as a negotiable security, deliv- 
ered to the buyer would transmit 
possession of goods held at a ware- 


house. Merchant Banking Co. v. 
Pheenix Bessemer Steel Co., 5 Ch. D. 
205. 

[f] Property on land of seller’s 


bailee with the right of the buyer to 
take it away was in the possession 
of the buyer. Tansley v. Turner, 2 
Bing. N. Cas. 151, 29 ECL 478, 132 Re- 
print 60. 


6. See cases infra this note. 


[a] Informing agent of sale was 
not sufficient to transfer possession 
to the buyer where the agent did not 
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; 


by the acts of the seller nor his agent or bailee can it 
be said that the relationship has ehanged so that the 
agent or bailee has undertaken to act in the capacity 
of a representative of the buyer, the possession does 
not change so as to divest the lien.® 


Although it has been held that a 


lien reserved by the contract is lost by parting with 
possession,’ it has been said that the seller and buyer 
as between themselves, 
which will be good even after delivery, as such hen 
creates a charge on the property in the nature of an 
equitable mortgage and is not dependent for its 
existence on possession.® 


[§ 884] (2) Partial Delivery.°® 
Sales Act!® and by judicial authority unless a con- 
trary intention is manifested, a partial delivery of 
the goods to the buyer does not operate as a con- 
structive delivery of the whole, so that a seller re- 
taining possession of the residue is entitled to a lien 
thereon for the purpose of securing the price on at 
least the part retained.! 


contract for a hen 


By the Uniform 


Where the goods sold are 


on such information attorn to the 
buyer as the latter’s agent. bat 
v. Anglo-American Oil Co., 27 T. L. R. 
33. Patt 27 oD Ain. Ey wt 6il 


[b] Notice to warehouseman that 
goods had been sold was not alone 
sufficient to change the possession 
to the buyer, but the warehouseman 
must acknowledge that he acts as 
bailee for the buyer. In re Batch- 
elder, 2 F. Cas. No. 1,099, 2 Lowell 


. 


[ec] Deposit in government ware- 
house.—The lien of an unpaid ven- 
dor upon distilled spirits was not de- 
stroyed by placing them in a govern- 
ment warehouse, in charge of a gov- 
ernment storekeeper. Mohr vy. Bos- 
ton, etce., R. Co., 106 Mass. 67; Vogel- 
sang v. Fisher, 128 Mo. 386, 31 SW 
13; Vogelsang v. Fisher, (Mo.) 28 
SW. 873; Conrad v. Fisher, 37° Mo. 
A352, SRA T47,. 


[d] Delivery orders.—The mere 
giving of a delivery order on a bailee 
of the seller did not transfer pos- 
session to the buyer where there was 
no evidence that the bailee accepted 
it or attorned to the buyer either ex- 
pressly and by implication from the 
custgm of the trade. McEwan v. 


Smith, 2 H. L. Cas. 309, 9 Reprint 
1109. 
[e] Wharfinger’s certificate simply 


professing that the goods are ready 
for shipment is not a document of ti- 
tle, and its delivery by the seller did 
not divest its lien, at least in the ab- 
sence of evidence that such certifi- 
cates were treated in the course of 
the particular trade as warrants. 
Gunn v. Boleckow, L. R. 10 Ch. 491. 


7. Barnett v. Mason, 7 Ark. 253; 
Allen v. Rushford, 72 Nebr. 907, 101 
NW 1028. See Woodland Co. v. Men- 
denhall, 82 Minn. 483, 85 NW 164, 83 
AmSR 445 (where it was intimated 
that had the seller lost possession, 
the contract lien would have been 
waived). 

8. Gregory v. Morris, 96 U. 
24 L. ed. 740; Sawyer v. Fisher, 32 
Me: 28. See In re Leland, 15 F. Cas. 
No. 8,234, 10 Blatehf. 503 ‘(seller may 
reserve lien by a conditional deliv- 
ery); Bradeen v. Brooks, 22 Me. 463 
(lien reserved by the contract was not 
lost by a qualified delivery for a 
special purpose contemplated by the 
contract). 

9. AS pce hae stoppage in trans- 
itu see infra § 

10. Uniform ca Act, § 55. 


11. U. S.—McElwee v. Metropoli- 
Ban Lumber Co., 69 Fed. 302, 16 CCA 
32. 


S. 619, 
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deliverable in installments and separate payment is 
to be made for each installment, in the absence of 
agreement, a len cannot be claimed for a balance 
owing in respect of an installment already delivered 
against installments to be delivered,'? 
to the delivery of the installment the buyer became 


insolvent.2 


[§ 885] 8. Revival of Lien. Although the seller’s 
lien is suspended by an extension of credit to the 
buyer,'+ if the buyer permits the goods to remain in 
the seller’s possession until credit has expired, the 
lien revives, although the buyer be solvent;!®> and 
the same rule applies where bills or notes given for 
the price are dishonored while the seller still has 
possession of the goods;'® and furthermore the lien 
is revived on the insolvency of the buyer, although 
the credit has not expired or the notes have not ma- 
The lien will not revive, however, where the 
note has become barred by the statute of limita- 
- Where the lien is lost by a surrender of 
possession,'® on the buyer’s insolvency it cannot or- 
dinarily be revived even by a subsequently acquired 


tured.17 


tions.18 


Mass.—Haskell v. Rice, 
240. 
pa H.—Williams v. Moore, 5 N. H. 
_ N. Y.—Hamburger v. Rodman, 9 
Daly 93. 
Pa.—Wanamaker 
443. 


11 Gray 


v. Yerkes, 70 Pa. 


W. Va.—Rine v. Ireland Lumber 
Co., 86 W. Va, 114, 103 SH 452. 


Eng.—Dixon v. Yates, 5 B. & Ad. 
313, 27 ECL 137, 110 Reprint 806; 
Bunney Vv. Poyntz, 4 Bicé& Ad. 568, 
24 ECL 250, 110 Reprint 569; Miles 
v. Garton, y) Cromp. & M. 506, 149 
Reprint 860; Griffiths v. Perry, 1 E. 
& E. 680, 102 ECL 680, 120 Reprint 
1065. 

12. Snagproof v. Brody, 18 Alta. 
L. 393, 69 DomLR 271, [1922] 3 West 
Wkly 432. 


13. Ex p. Chalmers, 
289. 

14. See supra § 881. 

15. Martindale v. Smith, 1 Q. B. 
889, 41 HCL 592, 113 Reprint 1181; 
Bunney YF, Poyntz, 4° BL & Ad: 568; 
24 ECL 250, 110 Reprint 569. 

16. Tuthill v. Skidmore, 1 NYS 
445 [aff 124 N. Y. 148, 26 NE 348]; 
Valpy v. Oakeley, 16 Q. B. 941, 71 


We Uses ep Olas 


ECL 941, 117 Reprint 1143; Dixon 
vy. Yates, 5 B. & Ad. 313, 27 BCL 
137, 110 Reprint 806; Griffiths v. 


Perry, 1 FE. & HB. 680, 102 ECL 680, 
120 Reprint 1065. 


17. U. S.—wWillis v. Glenwood 
Cotton Mills, 200 Fed. 301; McElwee 


v. Metropolitan Lumber Co., 69 Fed. 
802, 16 CCA 232; In re Batchelder, 
2°, Cas. No. 1,099, 2 Lowell 245. 


Me.—Milliken v. Warren, 57 Me. 
46. 
Mass.—Arnold vy. Delano, 


33, 50 AmD 754. 


Minn.—Crummey v. Raudenbush, 55 
Minn. 426, 56 NW 1113. 

Mo.—Vogelsang v. Fisher, 128 Mo. 
386, 31 SW 13; Southwestern Freight, 
Press Co. v. Stanard, 44 Mo. 71, 100 
AmD 255. 

Oh.—Ensel v. Levy, 9 Oh. Dec. 
(Reprint) 180, 11 CincLBul 163. 


4 Cush. 


Vt.—Robinson v. Morgan, 65 Vt. 
37, 25 A 899. 
Wash.—Thomas v. Coast Carton 


Co., 148 Wash. 660, 255 P 1041 [cit 
Cyeon. 


Wis.—Bohn Mfg. Co. v. Hynes, 83 
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possession.?° 


unless prior 
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[§ 886] 9. Transfer of Property by Buyer. If 
the seller parts with possession of the property so 
that as between him and the buyer the lien is di- 
vested,?! an assignee?” or subpurchaser will take the 
property free of the lien,?? and payment which will 


divest the lien as between the seller and buyer? will 


revive.°° 


Wis. 388, 53 NW 684. 

Grice v. Richardson, 3 App. 
Cas. 319; Gunn v. Bolckow, L. R. 
10 Ch. 491; Bloxam v. Sanders, 4 
B. & C. 941, 10 ECL 868, 107 Reprint 
1309; Miles v. Garton, 2 Cromp. & 
M. 504, 149 Reprint 860. 


18. Moore v. Lesueur, 33 Ala. 287. 


19. Parting with possession as 
divesting lien see supra § 883. 


20. Simons v. Hill Street Fire- 
peeee Bldg. Co.,.469| Cal. Al 129.5 230 
22 Baya 


[a] Where goods had been deliv- 
ered, but were returned to seller, who 
refused to receive them, the lien was 
not revived. Leavy v. Kinsella, 39 
Conn, 50. 


21. Parting with possession see 
supra § 883. 

22. Green v. Janion, 2 Hawaii 428; 
Tansley v. Turner, 2 Bing. N. C. 151, 
29 HCL 478, 132 Reprint 60. 


[a] In Porto Rico the preference 
under Civ. Code § 1823 given a sell- 
er ‘of goods against personal prop- 
erty to the extent of the purchase 
price remains as against the proceeds 
in the hands of a receiver of the pur- 
chaser. Waterall v. Strayer, 10 Porto 
Rico Fed. 179. 


237 | Borde sva0 SPLOUlemuezeAT aS 
Marsh. ) (x<y.) -°528, -12) AmD.~ 439; 
Redenbaugh v. Kelton, 130 Mo. 558, 
32. SW 67; =National Live Stock 
Commn. Co. v. Thero, 154 Mo. A. 508, 
5 Dixon War-Vatesy 5) Bs 
ECL 137, 110 Reprint 
; Merchant Banking Co. v. Phoenix 
Bessemer Steel Co., 5 Ch. D. 205; 
Gunn v. Bolckow, L. R. 10 Ch. 491. 


[a] In Mississippi (1) under Code 
(1906) § 8079 (Hemingway Code § 
2436), providing that the vendor of 
personal property Shall have a lien 
thereon for the purchase money while 
it remains in the hands of the first 
purchaser, or of one deriving title 
or possession through him, with no- 
tice that the purchase money was un- 
paid, a seller of goods for resale in 
the ordinary course of business has 
a lien thereon. Campbell Paint, ete., 
Co: V.eHall,’ t30°Miss. 671, 295 S 641. 
(2) This provision was held not to 
give a lien on merchandise held for 
resale by the buyer with the knowl- 
edge and consent of the vendor. In 


re Shumaker, 277 Fed. 521; Valier, 
ete., Milling Co. v. Foote, 277 Fed. 
519; In re Wright, 277 Fed. 514 [rev 


sub nom, Brown Shoe Co. vy. Wynne, 


operate to release the hen as against subpurchasers.?° 
By the Uniform Sales Act?® and by judicial decision 
the seller’s lien, if it onee exists, will continue in 
favor of a seller who has not parted with possession 
as against a subpurchaser if the seller has in no way 
assented to or induced the subsale of the property 
so as to be estopped to assert his len,*” and likewise, 
where the len has been suspended by a sale on ered- 
it, so long as the seller has remained in possession, 
a subpurchaser?* or voluntary assignee?® or pledgee 
will take subject to the possibility ‘that the lien will 
‘But as between the seller, retaining pos- 
session, and a bona fide subpurchaser or mortgagee 
for value, the seller may be estopped from asserting 
his hen where he has assented to, or acquiesced in, 


281 Fed. 807]. 

[b] In Porto Rico the preference 
given a seller by Civ. Code § 1823 
is lost after the purchaser has sold 
the property and given possession of 


it to another person. Flores v. 
Borinquen Trading Corp., 33 Porto 
Rico 481. 


24. Payment as discharge see su- 
pra § 882. 


25. Bunney v. Poyntz, 4 B. & Ad. 
568, 24 ECL 250, 110 Reprint 569. 
26. Uniform Sales Act § 62. 


27. U. S.—McElwee v. Metropoli- 
ane Lumber Co., 69 Fed. 302, 16 CCA 


Ind.—Perrine v. 
448, 41 NE 820. 


Peas Irae ve dice, 


Barnard, 142 Ind. 
11 Gray 


Mo.—Southwestern Freight, etce., 
Co. v. Stanard, 44 Mo. 71, 100 AmD 
255; Southwestern Freight,. ete., Co. 
v. Plant, 45 Mo. 517; Conrad v. Fish- 
er, 37 Mo. A. 352, 8 LRA 147. 


N. Y.—Palmer v. Hand, 13 Johns. 
434, 7 AmD 392. 


Vt.—Robinson vy. Morgan, 65 Vt. 37,_ 


25 A 899. 
Wis.—Bohn Mfg. Co. v. 
Wis. 388, 53 NW 684. , 


Hng.—Bunney v. Poyntz, 4 B. & Ad. 
568, 24 ECL 250, 110° Reprint 569; 
Imperial Bank v. London, ete., Docks 
Go., 5Ch.-D; 195; ~-McHwan v. Smith; 
2H. L. Cas. 309, 9 Reprint 1109. 


[a] Undertaking by vendor to de- 
liver goods sold, addressed to the pur- 
chaser, does not estop the vendor 
from asserting his right of lien 
against a subpurchaser. Farmeloe 
v. Bain, 1 C. P. D. 445. 


28. McElwee v. Metropolitan Lum- 
ber Co., 69 Fed. 302,, 16 CCA. 232; 
Hamburger v. Rodman, 9 Daly (N. 
Y.). 93;, Arnold v. Carpenter, 16> Rk 


Hynes, 83 


560, 18. A £74, 5 LRA’ 357; Grice tys 
Richardson, 3 App. Cas. 319 

29. Arnold v. Delano, 4 Cash. 
(Mass.) 338, 50 AmD 754; Miles vw. 


Garton, 2 Cromp. & M. 504, 149 Re- 
print 860. 

30. Vogelsang v. Fisher, (Mo.) 28 
SW 873; Conrad v. Fisher, 37 Mo. A. 
352, 8 LRA 147. 


Revival of lien see supra § 885. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ae 


§§ 886-888] 


‘the subsale,*! or morteage,*? or has attorned as bailee 


to the subpurchaser,**® or where the seller has clothed 
the buyer with such evidence of ownership as to mis- 
lead a subsequent bona fide purchaser for value.** 


In Louisiana, unless a subpurchaser assumes pay- 


“ment of the original purchase price,*® and except in 


the case of agricultural products,** in the absence 
of insolvency or fraud, a subvendee®’? or pledgee on 
delivery of the goods by the vendee takes them free 
of the vendor’s privilege, as the privilege exists only 
so long as the vendee retains possession,?* even 
though the subvendee*® or pledgee knew that the 
original vendor was unpaid.*® The privilege is also 
lost by a resale by the vendee where the vendor 
without making his elaim allows the property to be 
sold econfusedly with a mass of other things belonging 
to the vendee.*! But where the vendee resells or 
mortgages the property, at least in the absence of 
facts constituting an estoppel, the lien will be good 
as against a subpurchaser*? or mortgagee so long as 
the vendee retains possession of the property.*? 
Unless the vendor is estopped to assert his hen as 
against a bona fide subvendee or pledgee,** and ex- 
cept where the property has been validly pledged on 
the faith of a properly issued negotiable warehouse 
receipt,*® and in the absence of a waiver,*® the spe- 
cial lien and privilege on agricultural products con- 


sl. Parks v. O'Connor, 70 Tex. 377, | Al 336% 
8 SW 104; Green v. Haythorne, 1] Drew, “4 La. A. 
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Pidgeon-Thomas Tron Co. v. 
102; 
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tinues for the period of five days in whomsoever’s 
hands they may be,#7 even as against holders in 


good faith of bills of lading.*® 


Contract lien. A lien reserved in the contract*® 
has been held to be good as against subsequent pur- 
chasers taking with notice,®® but not as against bona 
fide purchasers for value.°! 

Exemption statutes do not create a lien on the 
property,°? and hence the rights and liabilities of 
third persons under such statutes are elsewhere 
treated in this work.°? 

[§ 887] 10. Penalty for Failure To Enter Satis- 
faction. As in the case of chattel mortgages,°* 
where a seller’s lien is reserved in the contract and is 
of record, in-some jurisdictions a purchaser is au- 
thorized by statute to recover a penalty of the seller 
for his failure or refusal to enter satisfaction of 
record within a specified time after payment of the 
purchase price.°® Such statutes are highly penal and 
are strictly construed.°® The purchaser must plead 
and prove that the purchase price has been satisfied 
in full,°* or that partial payment was accepted by 
the seller in satisfaction.°® 


[§ 888] 11. Enforcement.®® Since the lien ac- 
corded a seller at common law®® is merely posses- 
sory in its character, the right to enforce it, in the 


products a lien for five days after de- 


-Daigle v. Na-|livery, was held inoperative as to 


ae 447, 2 ECL 172, 171 Reprint 
525. ; 

32. Bell v. Old, 88 Ark. 99, 113 SW 
1023; Finn v. Donahue, 87 Mich. 292, 
49 NW 6382. 

33. Hurry v. Mangles, 1 Campb. 
452, 170 Reprint 1018; Pearson v. 
Dawson, E. B. & E. 448, 96 ECL 448, 
120 Reprint 576. 


[a] Unascertained goods.—Under 


Sale of Goods Act (1893) § 47 a mere 


assent by the unpaid seller of unas- 
certained goods to the fact of a sale 
or other disposition thereof by the 
buyer will not deprive such unpaid 
seller of his right of lien. The as- 
sent contemplated by the_ section 
which will have the effect of exclud- 
ing such right of lien must be given 
under such circumstances as to show 
that the unpaid seller of the unascer- 
tained goods assented to the subpur- 
chaser’ being entitled to get delivery 
of them free from any lien under the 
original contract. Mordaunt v. Brit- 
ish Oil, etc., Mills, [1910] 2 K. B. 502; 

34. See case infra this note. 

[a] Bill of sale.—Although the 
seller was in possession of the goods 
by his agent, the lien did not revive 
as against a subsequent bona fide pur- 
chaser for value on the insolvency of 
an intermediate subsequent purchas- 
er where the original. purchaser re- 
mained solvent and was clothed with 
a bill of sale evidencing absolute 
ownership. Willis v. Glenwood Cot- 
ton Mills, 200 Fed. 301. 


Transfer of bill of lading as affect- 
ing stoppage in transitu see infra § 
892. 


35. Powers v. Hubbell, 12 La. Ann. 
413; Central Finance Co. y. Keating, 
6 La. A. 155. 


36. See infra note 47. 


37. Yates v. Merritt, 151 La. 344, 
91 S 759; Dreyfous v. Cade, 138 La. 
297, 70 S 231; Burdeau v. His Credi- 
tors, 44 La. Ann. 11, 10 S 395; Rice 
v. Kendall, 10 La. Ann. 15; Hayes v. 
Crockett, 7 La. Ann. 645; Willard v. 
Parker, 7 Mart. N. S. (La.) 4838; Gen- 
eral Motors Acceptance Corp. v. Bud- 
reaux, 10 La. A. 626, 119 S 7385, 121 
§.338; Heard v. Noble, 9 La. A. 1538, 
119 S 479; Robinson y. Tatum, 7 La. 


tional Cash Register Cone? TeaycAs 
(Orleans) 177; German vy, National 
Cash Register Co., 5 La. A. (Orleans) 
184. 

[a] Negotiable warehouse receipt 
issued to the vendee by the vendor 
on the latter’s own warehouse on in- 
dorsement by the vendee transferred 
possession to a Ssubvendee as against 
an assignee of the vendor. Rice v. 
Kendall, 10 La. Ann. 15. 

{b] Judgment creditor of sub- 
vendee, seizing the property, took it 
free of the vendor’s lien. Wilson v. 
Lowrie, 156 La. 1062, 101 S 549. 

{c] Where machinery has been 
sold to a planter, and he has attached 
it to his plantation, and the property 
to which it was attached has been 
seized and sold under a pre-existing 
mortgage, the seller cannot, after the 
sale, recover the machinery under a 
claim of ownership as against the 
purchaser. W. T. Adams Mach. Co. 
v. Newman, 107 La. 702, 32 S 38. 


38. Pierson v. Carmouche, 146 La. 
798, 84 S 59; Lee v. Galbraith, 5 La. 
Ann. 343. 

39. Dreyfous v. Cade, 138 La. 297, 
70 S 231; Robinson vy. Tatum, 7 La. 
Az 335. 

40. Pierson v. Carmouche, 146 La, 
798, 84 S 59. 

41. Forrey v. Strange, 158 La. 941, 
105) S: 21% )Mibernia;, Bank, ete.,1Co..-v. 
C. F. Knoll Planting, etc., Co., 133. La. 
242, 62 S 663; Payne v. Buford, 106 
La. 83, 30 S 263; Newman v. Cannon, 
44 La. Ann. 579, 10 S 933; Scannell v. 
Beauvais, 38 La. Ann. 217; Lambert 
v. Saloy, 37 La. Ann. 3; Bonnabel v. 
Rabeneau, 4 Rob. (La.) 419; Fergu- 
son v. Their Creditors, 19 a. 278; 
Stackhouse v. Foley, 1 Mart. (La.) 
228; Heard v. Noble, 9 La. A. 153, 
119 S 479. 

42. Flint v. Rawlings, 20 La. Ann. 
Bike 


43. Continental Bank, etc., Co. v. 
MeCann, 151 La: 555, 92 S 55. 

44. Musson y. Elliott, 30 La. Ann. 
Phe Delgado v. Wilbur, 25 La. Ann. 


45. John M. Parker Co. v. Martin, 
148 La. 791, 88 S 68 (Act [1890] No. 


68, giving the seller of agricultural 


property for which negotiable ware- 
house receipts have been acquired 
for value and in good faith by third 
persons, having been repealed in so 
far as it affects such property by the 
Uniform Warehouse Receipt Act [Act _ 
(1908) No. 221 §§ 1, 2, 4, 5, 40-49, 
as Harris v. Nicolopulo, 38 La. 
nn. 


46. Waiver of lien see supra § 881. 


47. Hawkins v. Beer, 37 La. Ann. 
53; Gumbel v. Beer, 36 La. Ann. 484; 
Elkin v. Harvy, 20 La. Ann. 545. 


48. Allen vy. Jones, 24 Fed. 11; 
John M. Parker Co. v. Martin, 148 La. 
791, 88 S 68; Harris v. Nicolopulo, 
38 La. Ann. 12 

49. Reservation in contract see su- 
pra § 874. 

50. New Chester Water Co. v. Hol- 
ly Mfg. Co., 53 Fed. 19, 3 CCA 399 [aff 
48 Fed. 879]; Wood v. Holly Mfg. 
Co., 100 Ala. 326, 13 S 948, 46 AmSR 
56; Evans v. Sanborn, (Tex.) 18 SW 
703; Coleman v. Dunman, 67 Tex. 390, 
3 SW 319. 

[a] Directors of a corporation 
were chargeable with notice of a con- 
tract lien reserved in the contract of 
sale between the seller and a corpo- 
ration, although the contract was not 
recorded. College Park Electric 
Belt Line v. Ide, 15 Tex. Civ. A. 273, 
40 SW 64. 


he Neff v. Baker, 82 Va. 401, 4 SE 


Rights and liabilities of bona fide 
purchasers generally see supra §§ 
612-666. 


52. See supra § 875. 

53. See Exemptions § 171. 

54. See Chattel Mortgages § 474 et 
seq. 

55. See statutory provisions. 

56. Scales v. Rosenbush Furniture 
Co , 212 Ala. 19, 101 S 743. 

ST. Scales v. Rosenbush Furniture 
Co., Supra. 

58. Scales v. Rosenbush Furniture 
Co., supra. 

59. Generally see Liens §§ 63-77. 


60. Lien Sraine, from possession 
see supra § 873 
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absence of statute, has been held to be merely a right 
to detain the goods until the price is paid,®* and is 
not a right of rescission.°? However, a seller’s hen 
reserved in the contract,®? being in the nature of 
an equitable mortgage and not dependent on posses- 
sion of the property for its existence, may be en- 
foreed in equity by foreclosure,®* and the suit to 
foreclose is also in affirmance of the transfer rather 
than in rescission.®® The right to foreclose exists on 
the maturity of the obligation, and the suit itself has 
been held a sufficient demand for payment.°*° The 
lien conferred by statute®’ is to be enforced in the 
manner provided by statute,°* and under the Uni- 
form Sales Act®® when the buyer is in default in 
the payment of the price for an unreasonable time, 
the lien may be enforced in the manner and within 
the time hereinafter considered.*° 

Pleadings.7!_ The pleadings should set forth the 
facts relied on as showing the existence of the len 
and the right to enforce it.*? 

Issues, proof, and variance.’* <A denial that the 
seller had performed the contract does not raise an 
issue where from the pleadings it appears that the 
sole condition was performed,** nor is an issue raised 


61. Vogelsang v. Fisher, (Mo.) 28 
SW 873; Conrad v. Fisher, 37 Mo. A. 
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[1927] § 2606), providing for the en- 
forcement of the statutory seller’s 


by a denial of the seller’s right to a lien where the , 


right has been conferred by statute.7° The value of 
the property on which the lien is sought to be en- 
forced is immaterial toward the enforcement of the 
lien,7® and, in the enforcement of a statutory len, 
the writ of seizure of the officer is not necessary to 
prove the existence of the lien.** 

Judgment’® or decree.’ °® 
should conform to the pleadings®® and proof,*? and 
where enforcement is pursued under a statutory 


method, judgment should be entered as provided by: 


statute.8? In a foreclosure of a contract lien the 
decree ordinarily should order the property to be 
sold or so much thereof as may be necessary to dis- 
charge the lien,*? and in addition, as in the ease of 
the foreclosure of liens generally,** in some juris- 
dictions a personal decree may also be rendered 
against the purchaser for any balance due after the 
application of the proceeds of the sale of the prop- 
erty subject to the hen.*® 

In Louisiana the len provided by statute®® may be 
enforced by sequestration, either in a direct action 
by the vendor’’ or by intervention as a third opposi- 


73. Generally see 
Pleading §§ 1144-1211. 


Liens- $ 75; 


[§ 888 


The judgment or decree > 


352, 8 LRA 147. 
62. Conrad v. Fisher, supra. 


62. Reservation of lien in con- 
tract see supra § 874 


64. Riddle v. Hudgins, 58 Fed. 490, 
7 CCA 3835; Holly Mfg. Co. v. New 
Chester Water Co., 48 Fed. 879 [app 
dism 145 U. S..648 mem, 12 SCt 985 
mem, 36 L. ed. 856 mem]; Perkins 
v. U: S. Electric Light Co., 16 Fed. 
513, 21 Blatchf. 308; Averyt Drug Co. 
v. Ely-Robertson-Barlow Drug Co., 
194 Ala. 507, 69 S 931; Cole v. Smith, 
24 W. Va. 287. 


Enforcement of liens in equity gen- 
erally see Equity § 96. 

[a] Wenue.—An equitable lien up- 
on personalty created by a contract 
for sale thereof in Arkansas was en- 
forceable in the Indian Territory aft- 
er the purchaser had removed there 
with the property. Riddle v. Hud- 
gins, 58 Fed. 490, 7 CCA 335. 

[b] Purchaser’s counterclaim for 
breach of warranty does not deprive 
equity of jurisdiction. Averyt Drug 
Co. v. Ely-Robertson-Barlow Drug 
, 194 Ala. 507, 69 S 931. 


[c] Public inconvenience will not 
prevent the enforcement in equity of 
a contract lien for the price of ma- 
chinery installed in a waterworks. 
’Wood v. Holly Mfg. Co., 100 Ala. 326, 
13 S 948, 46 AmSR 56. 


65. Perkins v. U. S. Electric Light 
Co., 16 Fed. 518, 21 Blatchf. 308. 

66. Berkowitz v. D. D. Holding 
Corp., 229 App. Div. 443, 242 NYS 615. 


67. See supra § 875. 

68. See statutory provisions; and 
cases infra this note. 

[a] In California (1) the lien pro- 


vided an unpaid seller by Civ. Code § 
3049 is to be enforced in the same 
manner as pledges by a sale at pub- 
lic auction and not by a private sale 
without notice. Madison v. Weyl- 
Zuckerman, 48 Cal. A. 308, 192 P 110. 
(2) In*the absence of contrary evi- 
dence it is presumed that the notices 
of sale were posted within the town- 
ship in which the sale occurred. 
Fowler v. Thornberry, 48 Cal. A. 276, 
191 P 940. 

[b] In Mississippi (1) under Code 
(1906) § 3080 (Hemingway Code 


lien by attachment, the effect of such 
statute is to incorporate into it the 
provisions of Code (1906) e 9 (Item- 
ingway Code ¢ 5), relating to attach- 
ments for debts. Flanagan vy. King- 
Peeples Auto Co., 132 Miss. 95, 94 S 
841, 95° S 521;) Quillineyv. Paine, 94 
Miss. 696, 47 S 898. (2) Defendant 
has the option to give a forthcoming 
bond for the property or a bond to 
discharge the writ of seizure. Flan- 
agan v. King-Peeples Auto Co., supra. 

{[c] In North Dakota, under Rev. 
Code (1905) § 6284, providing that the 
lien may be enforced in the same man- 
ner as pledges, the seller could not 
purchase the property at the sale 
without the buyer’s consent, Reeves 
v. Bruening, 16 N. D. 398, 114 NW 
313. 


{[d] In Oklahoma, under Civ. St. 
(1921) § 7430, providing that the sell- 
er’s lien is to be enforced in the same 
manner as if the property had been 
pledged for the price, it is necessary 
that the seller demand performance 
from the buyer, give actual notice of 
the time and place of the sale, and to 
sell the property at public auction for 
the highest price obtainable. Abra- 
ham vy. Builders’ Material Co., 115 
Okl. 141, 242 P 205. 


69. Uniform Sales Act § 60. 
70. By resale see infra § 927 et seq. 
71. Generally Liens § 175; 


see 
Pleading 49 C. J. pl. 


72. See cases infra this note, 
[a] Affidavit.—An affidavit to 
foreclose a lien must state the time 


when the debt was demanded suffi- 
ciently to show that it was then due, 
Gilbert v. Marshall, 56 Ga, 148. 


[b] Sufficiency of complaint.— 
Complaint alleging that defendant 
contracted with plaintiff for the pur- 
chase of certain furniture and fix- 
tures described, that plaintiff was to 
have a lien for the price, payment to 
be made within one hundred and eigh- 
ty days, that pursuant to such agree-' 
ment defendant took possession of the 
property, that the price was due and 
unpaid, and that defendant was still 
in possession, and praying for judg- 
ment for the amount of the price, and 
a decree for sale of the property, was 
sufficient in such an action... Horr v. 
Powe, 18 Wash. 536, 52 P. 235. 


74 Berkowitz v. D. D. Holding 
there 229 App. Div. 448, 242 NYS 
75. Berkowitz v. D. D. Holding 


Corp., supra. 

‘76. Union Motor Car Co. v. Farmer, 
151 Miss. 734, 118 S 425. 

77. Union Motor Car Co. v. Farm- 
er, supra. 

78. Generally see Judgments 35 C. 
J. p 1042; Liens § 77. 


anne Generally see Equity §§ 820- 


80. See case infra this note. 

[a] Slight discrepancy between al- 
legations and amount due did not bar 
foreclosure of unpaid sellers’ lien. 
Berkowitz v. D. D. Holding Corp., 229 
App. Div. 448, 242 NYS 615. 


81. See cases infra this note, 


_ [a] Promissory note reciting that 
it was given for the purchase price of 
the property seized by the sheriff un- 
der the writ was sufficient proof in 
the absence of contrary evidence to 
warrant judgment for the debt and af- 
firmation of a lien. Union Motor Car 
roe v. Farmer, 151 Miss. 734, 118 S 

[b] Admission of existence of lien 
by failure of the buyer to deny dis- 
pensed with proof of the lien and war- 


ranted a decree of foreclosure. Day 
v. Cross, 59 Tex. 595. 
82. See statutory provisions; and 


case infra this note. 


[a] In Mississippi judgment un- 
der Code (1906) § 3081 (Hemingway 
Code [1927] § 2607) should be against 
defendant for the debt and costs and 
also for the condemnation and sale of 
the property for the payment of the 
same, or such part thereof as it may 
be found liable for.. Union Motor Car 
re v. Farmer, 151 Miss. 784, 118 S 


83. Perkins v. U. S. Electric Light 
Co., 16 Fed. 513, 21 Blatchf. 308. 


84. See Liens § 77. 

85. Averyt Drug Co. v. Ely-Robert- 
son-Barlow Drug Co., 194 Ala. 507, 
69 S 931. 

86. Civ. Code art 3227. 

87. Legendre v. McCall, 186 la. 
947, 68 S 86; Monroe Bldg., etc., As- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 888-889] 


tion.88 In the enforcement of the lien the burden is 
on the vendor to establish the existence and right to 
the lien,®® and it is neeessary that the property on 
which the lien is claimed be identified.°° Since the 
enforcement of the lien proceeds in affirmance of the 
sale, Judgment cannot be entered that the vendor is 
the owner, even under a general prayer for relief.°? 
Judgment cannot be rendered against parties not 
served and who do not appear,®? nor can a direct 
money judgment in the sequestration proceedings be 
rendered against third persons who obtained pos- 
session of the property on the execution of a bond.?® 
Where the property has become attached to an im- 
movable merely by destination, the property may not 
only be appraised separately, but.may be sold sepa- 
rately from the immovable.®* 

[§ 889] C. Stoppage in Transitu®®—1. Nature 
and Basis of Right—a. In General. Both at common 
law and under statutory provisions in some jurisdic- 
tions,°® where the right has not been waived®? and 
subject to an exception hereinafter considered,’ an 
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unpaid seller,®® who has parted with the possession 
of goods to a earrier for transportation to the buyer, 
may, if the buyer is or becomes insolvent,! stop the 
goods in transit, that is to say, he may resume pos- 
session of the goods so long as they are in the course 
of transit,? even though the period of credit has not 
expired,? and may retain them until payment or 
tender of the price.t While a seller may have other 
rights in respect of the goods,® the exercise of the 
right of stoppage in transitu presupposes that title 
to the goods has passed to the buyer ;° that the seller 
has relinquished possession of the goods to a third 
person for transmission to the buyer;’ that the pur- 
chase price is unpaid;® that the buyer is insolvent;® 
and that the buyer has not cut off the right by a 
transfer of the bill of lading.1° The right of stop- 


page in transitu is analogous to the seller’s lien’? 


and is ordinarily considered as a mere extension of 
the lien,!? rather than a rescission of the sale.t* 
The right differs, however, from the seller’s lien, at 
least in that the lien ordinarily is dependent for its 


soc. v. Johnston, 51 La. Ann. 470, 25 


S 383 

[a] Agricultural lien under Civ. 
Code art 3227 is to be enforced by se- 
questration within five days after de- 
livery to the vendee. John M. Par- 
ker Co. v. Martin, 148 La. 791, 88 S 
68; Lehman v. Martin, 132 La. 231, 
Hen 212; Gumbel v. Beer, 36 La. Ann. 

Proceedings by sequestration see 
Sequestration [35 Cye 1381]. 

88. Legendre v. McCall, 
947, 68 S 86. 

89. United Furniture Stores v. 
Rogers, 14 La. A. 529, 129 S 877. 


90. Brittain v. Olla Lumber Co., 5 
ial A. -5014. 

91. Adier v. Wolff, 36 La. Ann, 169. 

92. Adler v. Wolff, supra. 

93. John M. Parker Co. v. Martin, 
148 La. 791, 88 S 68. 


94 Legendre v. McCall, 136 La. 
947, 68 S 86; Monroe Bldg., etc., As- 
soc. v. Johnston, 51 La. Ann, 470, 25 
S 383; Walburn-Swenson Co. v. Dar- 
rell, 49 La. Ann. 1044, 22 S 310; Car- 
lin v. Gordy, 32 La. Ann. 1285. 

95. Stoppage in transitu as affect- 
ing rights and liabilities of carrier 
see Carriers §§ 320-322. 

96. See statutory provisions. 

97. See infra § 901. 

98. See infra § 893. 

99. ‘Persons entitled to exercise 
right see infra § 892. 

1. Insolvency as basis of right see 
infra § 890. 

2. U. S.—wWillis v. Glenwood Cot- 
ton Mills, 200 Fed. 301. 

Colo.—Weber v. Baessler, 3 
459, 34 P 261.. 

Iowa.—Clapp v. Peck, 55 Iowa 270, 
7 NW 587. 

Mass.—Arnold v. Delano, 
33, 50 AmD 754. 

Mich.—Kingman v. Denison, 84 
Mich. 608, 48 NW 26, 22 AmSR 711, 11 
LRANS 347. 

Mont.—Walsh v. Blakely, 
194, 9 P 809. 

N. H.—Atkins v. Colby, 20 N. H. 154. 

N. Y.—Buckley v. Furniss, 15 Wend. 
13h. ; 
Pa.—Dolan Mercantile Co. v. Mar- 
cus, 276 Pa. 404, 120 A 396. 

Ss. C.—In re F. W. Poe Manufactur- 
ing Co., 96 S. C. 195, 80 SE 194. 

Tex.—American R. Express Co. v. 
Voelkel, (Commn. A.) 252 SW 486 


136 La. 


Colo. A. 


4 Cush. 


6 Mont. 


[rev (Civ. A.) 236 SW 555]. 
Eng.—Litt v. Cowley, 1 Holt N. P. 
338, 3 ECL 138, 171 Reprint 264. 
Ont.—Childs v. Northern R. Co., 25 
IGUCAQ MEY 165: 


Newfoundl.—Barnes _ v. 
Newfoundl. 89. 


“Stoppage in transitu is the right 
which arises to an unpaid vendor to 
resume the possession, with which he 
had parted, of goods sold upon credit, 
before they come into the possession 
of a vendee who has become insolvent, 
bankrupt, or pecuniarily embar- 
rassed.” Inslee vy. Lane, 57 N. H. 454, 
459. 

3. F. H. Smith Co. v. Louisville, 
etc., R. Co., 145 Mo. A. 394, 122 SW 
342; Barnes v. Lopez, 5 Newfounal. 
89. 

4. Babcock vy. Bonnell, 80 N. Y. 244. 


Resale of goods see infra §§ 927— 
oe 

5. ee uery, of goods see infra §§ 
905-92 

pm ath lien see supra §§ 873-888. 

6. Conn.—Rogers v. Thomas, 20 
Conn. 538. 


Mass.—Scholfield y. Bell, 
40. 

Mo.—F. H. Smith Co. y. Louisville, 
etc., R. Co.. 145 Mo. A. 394, 122 SW 
342. 

N. Y.—Clark v. Mauran, 3 Paige 373. 

Porto Rico.—Noriega v. New York, 
ete., SS. Co., 32-Porto Rico 316. 

Eng.—Fraser v. Witt, L. R.7 Ha. 64; 
Re Johnson, 99 L. T. Rep. N. S. 305 
[appr Re O’Sullivan, 66. 'T. Rep: N. 
S. 619 (per Collins, J. Nil 


Can.—McDonald v. McPherson, 12 
Can. §:.C. 46. 

Transfer of title see supra § 531 et 
seq. 

7, U.S.—The San Jose Indiano, 21 
i.) Cas. (No; 12,322,.2 ‘Gall/7268' fait 
1 Wheat. 208, 4 L. ed. 73]. 

Ga.—Branan v. Atlantic, etc., R. Co., 
108 Ga. 70, 38 SE 836, 75 AmSR 26. 


Hawaii.—Green v. Janion, 2 Ha- 
waii 428, 

Mo.—Evans Garden Cultivator Co. 
v. Missouri, etc., R. Co., 64 Mo. A. 
305. 


Lopez, 5 


14 Mass. 


Nebr.—Neimeyer Lumber Co. v. 
Burlington, etc., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 


N. H.—Inslee v. Lane, 57 N. H. 454. 


N. Y.—Rummell v. Blanchard, 216 
IN Yes ie. 110 NE 765, AnnCas1917D 
109; Rosenthal v. Weir, 170 N. Y. 148, 


63 NE 65, 57 LRA 527. 


Porto Rico.—Noriega v. New York, 
ete., SS. Co., 32 Porto Rico 316. 


Vt.—Eaton v. Cook, 32 Vt. 58. 


Wis.—James Music Co. vy. Bridge, 
134 Wis. 510, 114 NW 1108. 


Eng.—Gibson v. Carruthers, 8 M. & 
W. 321, 151 Reprint 1061. 

8. Mo.—Evans Garden Cultivator 
Co. v. Missouri, etc., R. Co., 64 Mo. 
A. 305. 

Nev.—More v. Lott, 13 Nev. 376. 


N. C.—Gwyn v. Richmond, ete., R. 
Co., 85 N. C. 429, 39 AmR 708. 


Porto Rico.—Noriega vy. New York, 
ete., SS. -Co., 32 Porto Rico 316. 


Vt.—Eaton vy. Cook, 32 Vt. 58. 


Eng.—The Tigress, Brown & L. 38, 
167 Reprint 286. 


What Sona pice ves payment see in- 
fra § 90 


9. et ee § 890. 
106. See infra § 893, 


11. Newhall v. Vargas, 13 Me. 93, 
29 AmD 489; Stiles v. Howland, 32 
* eet Frazer y. Hilliard, 33 Sas 


Seller’s right of lien see :supra 
873, 875. ss 38 


12. U. S—In re Arctic Stores, 258 
Fed. 688; Willis v. Glenwood Cotton 
Mills, 200° Fed. 301. 


Ala.—Loeb v. Peters, 68 Ala. 243, 
35 AmR 17. 

Ark.—Henderson Co. vy. 
178 Ark. 553, 11 SW (2d) 463 


Me.—Johnson v. Eveleth, 93 Me. 306, 
45 A 35, 48 LRA 50. 


Mass.—Potts v. New York, etc., R. 
Co., 181 Mass, 455, 41 AmR 247; Row- 
ley’ v. Bigelow, 12 Pick. «307, 23 AmD 
607;, Grout v. Hill, 4 Gray 361. 


po ee Fee vy. Shryock, 50 Miss. 


Mo.—Wheless y. Meyer-Schmidt 
Grocer Co., 140 Mo. A. 572, 120 SW 
708; Letts-Spencer Grocer Co. v. Mis- 
souri Pac. R. Co., 1388 Mo.-A.-362;,.122 
SW 10; Schwacher vy. Kane, 13 Mo. 
Aw 7226. 


N. H.—Inslee v. Lane, 57 N. H. 454; 
Atkins v. Colby, 20 N. EE 154. 


N. Y.—Northern Grain v. Wiffler, 
223 N, Y. 169,119 NE 2935-7 ALR L37ol 


N. C.—Gwyn v. Richmond, etc. R. 
Co., 85 N. C. 429, 39 AmR 708. 


Oh.—Jordan vy. James, 5 Oh. 88. 


Eng.—Hodgson v. Loy, 7 T. R. 440, 
101 Reprint 1065.. 


13. See infra § 904. 


Mees 
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existence on the retention of possession of the goods 
This privilege of the seller to stop 
the goods in transit was first recognized in equity 
but has since been adopted as a rule of law,?® and is 
one with which courts of equity will not in general 
The right seems to have been based on 
the custom of merchants;!*7 is regarded with much 
and rests on the reasonable 
ground that in equity one man’s goods should not be 
appled to the payment of another’s debts.?? 
provisions of the statutes in relation to the doctrine 
have been said to be merely declaratory of the com- 


by the seller.+4 


interfere./& 


favor by the law;18 


i4. Branan-v. Atlantic; etc., R. Co., 
108 Ga. 70, 33 SE 836, 75 AmSR 26; 
Green v. Janion, 2 Hawaii 428. 

15. Me.—Newhall v. Vargas, 13 
Me. 93,°29 AmD 489. , 

Md.—O’Brien v. Norris, 16 Md. 122, 
130, 77 AmD 284. 

Mass.—Rowley v. Bigelow, 12 Pick. 
307, 23 AmD 607. 

Eng.—-Gibson v. Carruthers, 8 M. & 
W. 321, 151 Reprint 1061. 

Newfoundl.—Barnes_ y. 
Newfoundl. 89, 

16. Straker v. Ewing, 34 Beav. 147, 
55 Reprint 590; Wiseman v. Vande- 
putt, 2 Vern. Ch. 203, 23 Reprint 732. 

17.. Snee y. Prescot, 1 Atk. 245, 26 
Reprint 157; Gibson v. Carruthers, 
8 M. & W. 321, 151 Reprint 1061. 

18. Kan.—Symns y. Schotten, 
Kan. 310, 10 P 828. 

Mass.—Coleman v. New York, etc., 
Re Os. 215 UMass, 45,. si0)2s5N B69) 77 
ALR 1366. , 

Mich.—Kingman v. Denison, 84 
Mich. 608, 48 NW 26, 22 AmSR 711, 
11 LRA 347. 

N. H.—Inslee v. Lane, 57 N. H. 454. 

N.Y .—Harris: v. Pratt, 17-N.Y. 249); 
Gossler v. Schepler, 5 Daly 476. 

Oh.—Calahan v. Babcock, 21 Oh. St. 
281, 8 AmR 63; Koontz v. Wheeling, 
Gacy RR. CO OhS&CP 478)" 5 OnNP 
eae ‘ i 

Pa.—Cabeen v. Campbell, 30 Pa. 
254: Yi 

19. Kan.—Symns v. 
Kan. 310, 10 P 828. 

Ky.—Secomb vy. Nutt, 14 B. Mon. 
324, 

Mich.—Kingman vy. Denison, 84 
Mich. 608, 48 NW 26, 22 AmSR 711, 
11 LRA 347. 

Minn.—Lewis v. Sharvey, 58 Minn. 
464, 59 NW 1096. 

Mo.—Letts-Spenser Grocer Co. v. 
Missouri Pae. R. Co., 138 Mo. A. 352, 
122 SW 10; Evans Garden Cultivator 
Co. v. Missouri, etc., R. Co., 64 Mo. A. 
305. 

N. H.—Inslee v. Lane, 57 N. H. 454, 

N. Y.—Gossler v. Schepler, 5 Daly 
476. 

Oh.—Koontz v. Wheeling, etc., R. 
Co., 7 OhS&CP 478, 5 OhNP 15, 

Eng.—D’ Aquila v. Lambert, Ambl. 
399, 27 Reprint 266,'2 Eden 75, 28 Re- 
print 824. 

20. In re Stark, 271 Fed. 279 [rev 
265 Fed. 864] (construing New York 
statute). 

21. U. S.—In re Nesto, 270 Fed. 
503; In re Arctic Stores, 258 Fed. 688; 
In re W. A. Paterson Co., 186 Fed. 
629, 108 CCA 4938, 34 LRANS 31; Con- 
yers v. Ennis, 6 F. Cas. No. 3,149, 2 
Mason 236. 

Colo.—Weber v. Baessler, 3 Colo. A. 
459, 34 P 261. 

Ga.—Branan .v. Atlantic, etc.,. R. 
Co., 108 Ga. 70, 33 SE 836, 75 AmSR 
26. 


Lopez, 5 


35 


Schotten, 35 
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mon law.?° 


into the actual 


The 


Hawaii.—Green v. Janion, 2 Hawali 
2 


Ul1.—Delta Bag Co. v. Kearns, 112 
Ill. A. 269. 

Iowa.—Greve. vy. Dunham, 60 Iowa 
108, 14 NW 130. 

La.—Williams v. Dotterer, 111 La. 
822, 35 S 921; Hepp v. Glover, 15 La. 
461, 35 AmD 206. 

Me.—Newhall v. Vargas, 13 Me. 93, 
29 AmD 489. 

Mich.—Kingman vy. Denison, 84 
Mich. 608, 48 NW 26, 22 AmSR 711, 
11 LRA 347. 

Mo.—Heinz v. 
Go:, 82, Mo., 233. 

Mont.—Walsh y. Blakely, 
194 OP 809. 

Nebr.—Neimeyer Lumber 
Burlington, etc., R. Co., 54 Nebr. 


Railroad Transfer 
6 Mont. 


Co. v. 
Say 


74 NW 670, 40 LRA 534; Schuster v. 
Carson, 28 Nebr. 612, 44 NW 734; 
Chicago, ete., R.. Co! v. Painter, 15 


Nebr. 394, 19 NW 488. 

Nev.—More v. Lott, 18 Nev. 376. 

N. H.—-Hall v. Dimond, 63 N. H. 565, 
3 A 423; Inslee v. Lane, 57 N. H. 454. 

N. J.—Shepard, ete., Lumber Co. 
v. Burroughs, 62 N. J. L. 469, 41 A 
695. 

N. Y.—Stevens v. Wheeler, 27 Barb. 
658; Lupin v. Marie, 2 Paige 169 [aff 
6 Wend. 77, 21 AmD 256]. 

Oh.—Schaettle v. Benedict, 1 Disn. 
445, 12 Oh. Dec. (Reprint) 723. 

Pa.—White v. Welsh, 38 Pa. 396; 
Hays v. Mouille, 14 Pa. 48. 

Tex.—Chandler y. Fulton, 10 Tex. 
2, 60 AmD i88. 

Eng.—Morley v. Hay, 3 M. & R. 696. 

Ont.—New Ontario Colonization Co., 


Ltd. v. Grand Trunk R. System, 58 
Ont. L. 249, [1926] 1 DomLR 818. 
Newfoundl.—Barnes v. Lopez, 5 


Newfoundl. 89. 


Duration and termination of transit 
see infra §§ 894-900. 


22. U.S.—In re Stark, 271 Fed. 279 
[rev 265 Fed. 864]. 


Cal.—Jones v. Earl, 37 Cal. 630, 
AmD 338. 


Conn.—Aguirre vy. 
Conn. 473. 


Fla.—Smith y. Gail, 44 Fla. 803, 
$527. 

Me.—Newhall v. Vargas, 13 Me. 93, 
29 AmD 489. 

Mass.—Coleman v. New York, etce., 
R. Co., 215 Mass. 45,102 NE 92,7 ALR 
1366; Naylor v. Dennie, 8 Pick. 198, 
19 AmD 319; 
453, 5 AmD 68. 

Mo.—F. H. Smith Co. v. Louisville, 
ete., R: Co., 145 Moi, A. 394,122 Siw 
342. 

Nev.—More v. Lott, 13 Nev. 376. 

N. H.—Hall v. Dimond, 63 N. H. 
565, 3 A 423; Reynolds v. Boston, etce., 
R. Co., 43 N. H. 580; Atkins y. Colby, 
20 UN. BLy1b4. 

N. Y.—Stevens v. Wheeler, 27 Barb. 
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Stubbs vy. Lund, 7 Mass.. 
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[§§ 889-890 


The right to exercise this remedy con- 
tinues to exist only so long as the goods are in 
transit,21 that is to say, until the goods have come 


or constructive possession of the 


buyer or one lawfully claiming under him.?” 

[§ 890] b. Inselvency as Basis. While other pre- 
requisites hereinbefore considered must exist,?* the 
insolvency of the buyer is indispensable to the exer- 
cise of the right of stoppage in transitu,?* so that 
the seller’s right given by statute?° or by common law 
to resume possession of the goods under this doctrine 
arises only on the insolvency of the buyer.*°® 


If, 


658; Mottram v. Heyer, 5 Den. 629. 


Pa.—Hays v. Mouille, 14 Pa. 48; 
Marietta v. Frisbee Hardware Co., 43 
Pa. Conv, 


Tex.—Harris vy. Tenney, 85 Tex. 254, 
20 SW 82, 34 AmSR 796. 


Vt.—Sawyer v. Joslin, 20 Vt. 172, 
49 AmD 768. * 

Eng.—Ex p. Rosevear China Clay 
Co., 11 Ch. D. 560; Coventry v. Glad- 
stone, L. R. 6 Eq. 44. 


[a] Sale of logs.—Where logs are 
bargained and sold, to be delivered 
“over the dam” at the outlet of Moose- 
head Lake, thence to be driven by a 
certain log-driving company to the 
purchaser’s booms and mill, the rig‘ht 
of stoppage in transitu remains in 
the seller until the logs come into 
the actual possession of the buyer at 
his boom; and, the buyer having be- 
come insolvent in the meantime, the 
seller has the right to resume the 
possession of the logs. Johnson _v. 
Pee 93 Me. 306, 45 A 35, 48 LRA 


23. See supra § 889. 


24. Ill—Shaw v. Lady Ensley 
Coal, ete., Co., 147 Ill. 526, 35 NE 620. 


Mo.—Evans Garden Cultivator Co. 
SPE roe we éete:, -RY Co. G4 Mo. Ae 
oO. 3 
Nev.—More v. Lott, 13 Nev. 376. 


IN. Yi. ELarnistye Bratt lt Ni Yama 
[aff 13 N. Y. Super. 606]. 


Porto Rico.—Noriega vy. New York, 
ete., SS. Co., 32 Porto Rico 316 

Eng.—The Tigress, ‘Brown & L, 38, 
167 Reprint 286. 

25. See statutory provisions. 

26. U. S-—-In re J. FEF. Growe 
Constr. Co., 256 Fed. 907 [quot Cye]; 
Ryberg v. Snell, 21 F. Cas. No. 12,190, 
2 Wash, C. C. 403; The San Jose In- 
diano, 21 EB. Cas. No. 12,322, 2 > Gall: 
268 [aff 1 Wheat. 208, 4 L. ed. 73]. 

Ala.—Bayonne Knife Co. v. Um- 
benhauer, 107 Ala. 496, 18 S 175, 54 
AmSR 114; Smith v. Barker, 102 Ala. 
679, 15 S 340. 


Ga.—Erk y. Simpson, 137 Ga. 608, 73 
SE 1065. 

Ill.— Hill v. Illinois Cent. R. Co., 
15d" Dll VAS 430s" Delta” WsaerComnve 
Kearns, 112 Tli. A. 269. 


Me.—Johnson y. Eveleth, 93 Me. 
306, 45 A 35, 48 LRA 50; Newhall v. 
Vargas, 13 Me. 93, 29 AmD 489. 

Md.—O’Brien v. Norris, 16 Md. 122, 
7” AmD 284. 

Mass.—Coleman v. New York, etc., 
i Co., 215 Mass. 45, 102 NE 92, 7 ALR 
1366. 
et eee v. Phillips, 38 Mich. 

Mo.—Carder yv. Atchison, etc. R. 
Co., LOS Mion ART 698, 15305 Wi biitor He 
H. Smith Co. v. Louisville, ete., R. Co., 
145 Mo. A, 394, 122 SW 342. 

Mont.—Waish vy. Blakely, 
194, 9 P 809. 

Nebr.—Schuster v. Carson, 28 Nebr. 
612, 44 NW 734. 


6 Mont. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


NY 
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§ 890] 


however, such insolvency does exist, and the whole 
price has not been paid, the right of stoppage arises 
whether the sale is on credit or not.?7 
Definition and proof of insolvency.?® 
with respect to stoppage in transitu is sometimes de- 
Ordinarily the insolveney of the 
buyer requisite to the exercise of the right means 
a general inability to pay one’s debts in the usual 
course of business,®° and it has even been held that 
it is sufficient to show that the buyer is embarrassed 
and probably not able to pay his debts.* 


fined by statute.?° 


strict®? or direct proof,?* such as 


in bankruptey or insolveney, is not necessary.*4 


insolveney sufficient to justify the 


N. H.—Inslee v. Lane, 57 N. H. 454. 


N. Y.—Stevens v. Wheeler, 27 Barb. 
658; Hunter v. Payne, 113 Misc. 385, 
184 NYS 433 [aff 197 App. Div. 919, 
188 NYS 926] [cit Cyc]. 

N. C.—Gwyn v. Richmond, etc., R. 
Co., 85 N. C. 429, 39 AmR 708. 


Oh.—Jordan v. James, 5 Oh. 88; 
Schaettle v. Benedict, 1 Disn. 445, 12 
Oh. Dee. (Reprint) 723. 

Pa.—White v. Welsh, 38 Pa. 396; 
Wood v. Roach, 1 Yeates 177, 2 Dall. 
180, 1 L. ed. 340, 1 AmD 276. 

S. C.—Pool v. Columbia, ete., R. Co., 
23 5S. ©. 286. 

Tenn.—Mississippi Mills v. Union, 
ete.,. Bank, 9 Lea 314 


Tex.—Allyn v. Willis, 65 Tex. 65; 
Fox v. Willis, 60 Tex. 373; Mercan- 
tile Bank, ete, Co. v. Schuhart, 


(Civ. A.) 277 SW 1087 [cert questions 
answered (Commn. A.) 277 SW 621]; 
Lynch Davidson y. Denman Lumber 
Co., (Civ. A.) 270 SW 225. 


W. Va.—Sharp v. Campbell, 
Va. 526, 109 SE 611. 


Wis.—James Music Co. v. Bridge, 
134 Wis. 510, 114 NW 1108. 


Eng.—D’ Aquila v. Lambert, Ambl. 
399, 27 Reprint 266, 2 Eden 75, 28 Re- 
print 824; Smith v. Bowles, 2 Hsp. 578, 
170 Reprint 461; Wiseman v. Vende- 
putt, 2) Vern. Ch. 203, 23° Reprint 732: 


27. Iowa.—Clapp v. Sohmer, 55 
Iowa 273, 7 NW 639; Clapp v. Peck, 55 
Iowa 270, 7 NW 587. 


La.—Hepp vy. Glover, 
35 AmD 206. 


Me.—Newhall v. Vargas, 13 Me. 93, 
29 AmD 489. 


Mass.—Keeler vy. Goodwin, 111 
Mass. 490; Ilsley v. Stubbs, 9 Mass. 
65,6 AmD 29; Stubbs v. Lund, 7 Mass. 
4535015 Amis 63: 


Mo.—Heinz y. Railroad Transfer 
Co., 82 Mo. 233; Schwall v. Higgins- 
ville Milling Co., 195 Mo. A. 89, 190 
SW 959; Letts-Spencer Grocer Co, v. 
Missouri P. R. Co., 138 Mo. A. 352, 122 
SW 10. 


Nebr.—Schuster v. Carson, 28 Nebr. 
612, 44 NW 734. 


H.—Inslee v. Lane, 57 N. H. 
Atkins v. Colby, 20 N. H. 154. 


12 Oh. 


Sou Wes 


15 La. 461, 


N. 
454; 

Oh.—Benedict v. Schaettle, 
Sterol: 

Tex —Chandler v. Fulton, 10 Tex. 
2, 60 AmD ‘188. 

Wis.—Pratt v. S. Freeman, etc., 
Mfg. Co., 115 Wis. 648, 92 NW 368. 

Newfoundl.—Barnes v. Lopez, 5 
Newfoundl. 89 

28. Different meanings of ‘insol- 
Hehe defined see Insolvency §§ 
—T. 

29. See statutory provisions. 

30. U. S—In re J. F. Growe 
Constr. Co., 256 Fed. 907 [quot Cyc]. 

Mass. gglamat v. New York, etc., 
R. Co., 215 Mass. 45, 102 NE 92, 7 ALR 
1366; Durgy Cement, etc., Co. v. 
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Insolveney | of payment.*° 


Generally, 
an adjudication 
The 
exercise of this 


OBrien di2ss Mass, 125 SNaylor “vz. 
Dennie, 8 Pick. 198, 19 AmD 319. 

Mo.—Seigfried v. Chicago, etc., R. 
Co., 147 Mo. A. 5438, 126 SW 798. 


alae H.—Inslee v. Lane, 57 N. H. 


Oh.—Benedict v. Schaettle, 12 Oh. 
Stip5i5. 


Porto Rico.—Noriega v. New York, 
ete. Ss. Cos, a2, Porto sRico 316. 


Tee Chandler Ve ee ulton) wor Dex: 
2, 60 AmD 188. 


Wis.—Jeffris v. Fitchburg R. Co., 
93 Wis. 250, 67 NW 424, 57 AmSR 
919, 33 LRA 351. 


Newfoundl.—Barnes_ v. 
Newfoundl. 89 

[a] “By. insolvency in this con- 
nection is meant not an adjudication 
by a court of competent jurisdiction, 
but simply inability to pay debts in 
the usual course of business. Such 
inability need not be absolute. It 
may be proved as a rational inference 
from convincing facts and circum- 
stances. A business man in good 
standing commonly meets his obliga- 
tions at maturity. A failure to pay 
a Single debt might occur under such 
conditions as to constitute persuasive 
evidence of general inability to pay 
one’s debts.” Coleman vy. New York, 
ete., R. Co., 215 Mass. 45, 102 NE 
92, 94, 7 ALR 1366. 


31. Secomb v. Nutt, 14 B. Mon. 
(Ky.) 261; More v. Lott, 13 Nev. 
376, 383. 


“Any well-founded or probable in- 
formation of such an embarrassment 
on the part of the other party as to 
prevent him from honoring his drafts, 
or meeting the deman'‘ds of his cred- 
itors, is sufficient insolvency to jus- 
tify the vendor in stopping the goods 


Lopez, 5 


sold.” More v. Lott, supra. 
82. Seigfried v. Chicago, etce., R. 
Co., 147 Mo. A. 5438, 126 SW 798; 


Jeffris v. Fitchburg R. Co., 93 
250, 67 NW 424, 
LRA 351. 


Wis. 
57 AmSR 919, 33 


383. Diem.v. Koblitz, 49 Oh. St. 
41, 29 NE 1124, 34 AmSR 531; Bender 
v. Bowman, 2 Pearson (Pa.) 517. 


[a] Overt act of insolvency such 
as actual stoppage of payment is un- 
necessary, inability to pay being suf- 
ficient to give the right of stoppage. 
Benedict v. Schaettle, 12 Oh. St. 515 


faff 1 Disn. 445, 12 Oh. Dec. (Re- 
print) 723]. 
34. Md.—O’Brien v, Norris, 16 


Md. 122, 77 AmD 284, 


Mass.—Coleman v. New York, etce., 
Re Co;,. 215 Mass», 45) 102 INE 92,7 
ALR 1366; Naylor v. Dennie, 8 Pick. 
198, 19 AmD 319. 


Pa.—Hays v. Mouille, 14 Pa. 48; 
Bender v. Bowman, 2 Pearson 517. 


Porto Rico. —Norieg av. New York, 
ete., SS. Co., 32 Porto Rico 316. 


Newfoundl.—Barnes v. Lopez, 5 
Newfoundl. 89. 


35. Coleman v. New York, etc., R. 


“Co., 215 Mass. 45, 102 NE 92, 7 ALR 
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right may be proved as a rational inference from 
convineing facts and cireumstances.*° 
solvency of the buyer may be evidenced by a stoppage 
Other cireumstanees, especially when 
considered collectively, may tend to show insolven- 
cy,** such as reliable information of the buyer’s in- 
solveney,’® the confession of judgment by the buyer 
in favor of other creditors,*® the levy by execution 
on the goods by a ereditor of the buyer,*® and the 
absconding of the buyer.*+ 


Time of insolvency. As a general rule, either by 
statute*? or under the common law, it is immaterial 
whether the insolvency arose after or existed at the 
time of the sale so long as it arises before the termi- 


Thus the in- 


1866; Reynolds yv. Boston, 
Co., 43 N. H. 580;. Schaettle v. Bene- 
dict, 1 Disn. 445, 12 Oh. Dec. (Re- 
print) °*723. [aff 12 Oh St. 515)7 Hays 
v. Mouille, 14 Pa. 48; Bender v. Bow- 
man, 2 Pearson (Pa.) 517. 


36. O’Brien v. Norris, 16 Md. 122, 
77 AmD 284; Inslee v. Lane, 57 N. H. 
454; Bender v. Bowman, 2 Pearson 
(Pa.) 517; Chandler v. Fulton, 10 Tex. 
2, 60 AmD 188. 


[a] Protest of notes given the 
seller for the purchase price was suffi- 
cient to establish the right. Durgy 
ies we etc., Co. v. O’Brien, 123 Mass. 


CLC be 


37. See cases infra this note. 

[a] Circumstances showing insol- 
vency.—Evidence that a corporation 
failed to pay a claim for lumber sold 
for more than ten months after it 
became due, and after demand there- 
for had been made; that the seller, 
while endeavoring to collect the claim, 
found that there was no such corpo- 
ration located at the place given in 
the order for the lumber as its place 
of business; and that its name was 
not in the city directory, sustains a 
finding that it was insolvent, so as to 
justify the seller in stopping the 
goods in transit. Jeffris v. Fitchburg 
R. Co., 93 Wis. 250, 67 NW 424, 57 Am 
SR 919, 33 LRA. 351. 


[b] Refusal of buyer to honor 
drafts drawn by seller for the price 
was not in itself evidence of the in- 
solvency of the buyer essential to jus- 
tify the exercise of the right. F. H. 
Smith Co. v. Louisville, etc., R., ‘Co., 
145 Mo. A. 394, 122 SW 342. 


38. See case infra this note. 


[a] Report from mercantile agen- 
cy that the buyer has closed his busi- 
ness and moved his stock to another 
city, together with evidence that the 
buyer failed to reply to letters re- 
garding the shipment, was a circum- 
stance from which the court might 
conclude that the buyer was insol- 
vent. Seigfried v. Chicago, ete, R. 
Co., 147 Mo. A. 543, 126 SE 798. 


39. Loeb v. Peters, 63 Ala. 243, 35 
AmR 17. 

40. Loeb v. Peters, supra. 

[a] Attachment against the buyer 
is not necessarily evidence of insol- 
vency. Bayonne Knife Co. v. Umben- 
hauer, 107 Ala. 496, 18 S 175, 54 Am 
SR 114; Gustine vy. Phillips, 38 Mich. 
674. 


41. See cases infra this note. 


[a] Converting property into cash 
and absconding was evidence suffi- 
cient to show insolvency. Schwa- 
bacher v. Kane, 13 Mo. A. 126. 


[b] Mere fact that buyer absconds, 
without other proof of insolvency, 
was not suflicient to establish the 
right to exercise a stoppage in tran- 
situ. Smith v. Barker, 102 Ala. 679, 
15 S 340. 


42. See statutory provisions. 
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nation of the transit, and provided the insolvency at 
the time of the sale was unknown to the seller.** 
If, however, the insolvency is known to the seller at 
the time of the sale, he cannot exercise the right.** 


[§ 891] 2. Property Subject to Stoppage. The 
right of stoppage in transitu extends to the property 
itself, to which title has passed from the seller to the 
buyer, and which is in the course of transit and the 
purchase price of which has not been paid;*® and 
also extends to the net proceeds of the property,*® 
and it has.been held that there is no distinetion be- 
tween personal chattels and money or negotiable 
bills.47 The right of stoppage existing at the time 
of an attachment laid on the goods is not defeated or 
impaired by the attachment nor altered by a sale of 
the goods under order of the court, but embraces the 
proceeds of the sale, in the custody of the court.*§ 
Property sold in violation of statute, as, for instance, 
intoxicating liquors, may be stopped in transit, but 
the right in such case cannot be enforced by replev- 
pane 

[§ 892] 8. Persons Entitled To Exercise Right. 
So long as the transit continues on the insolvency of 


43. U.S—Inre J. F. Growe Constr. 


SALES 


Nev.—Fenkhausen v. 


[§§ 390-692 


the buyer, the right may be exercised not only by 
the unpaid seller, but also by a general agent of the 
seller,®° especially if his aet is ratified by the prinei- 
pal,®! or by an agent specially authorized by indorse- 
ment of the bill of lading by the consignor and its 
transmission to such agent with instructions to take 
possession of the goods.®* An assignee of the bill 
of lading who has paid the seller may exercise the 
right.°3 The right may also be exercised by any 
person who as between himself and the buyer may 
be considered as an unpaid seller.°4 Thus the right 
may be exercised by a consignor or factor who has 
purchased the goods with his own money or on his 
own credit,°® or by the seller of an interest in an 
executory contract,°® by one consigning goods to his 
factor, although the factor has made advances or 
has a joint interest with the consignor.®°? On the 
other hand, the right of stoppage in transitu may not 


- be exercised ordinarily by one who cannot be con- 


sidered as the seller of the consignee or standing in 
a similar position to that of the seller.°° So, where 
the purchaser of the goods instructs his seller to ship 
them to another other than the agent of the pur- 
chaser,®® and with whom the seller has no contractual 


Fellows, 20 52. “Morison v. Gray, 2 Bing. 260, 


Co., 256 Fed. 907 [quot Cyc]. 

Ala.—Bayonne Knife Co. v. Umben- 
hauer, 107 Ala. 496, 18 S 175; 54 Am 
SR 114; Loeb v. Peters, 63 Ala. 243, 
35 AmR 17. 


Ark.—Henderson Co. v. Webster, 
P78 Ark; 558; 11 SW Cad) 463. 


La.—Blum v. Marks, 21 La. Ann. 
268, 99 AmD 725. 


Md.—O’Brien v. Norris, 16 Md. 122, 
77 AmD 284. 

Mich.—Kingman vy. Denison, 84 
Mich. 608, 48 NW 26, 22 AmSR 711, 
11 LRA 347; Gustine v. Phillips, 38 
Mich. 674. 

Mo.—Schwabacher v. Kane, 13 Mo. 
A. 126; 

Nev.—Fenkhausen v. Fellows, 20 
Nev. 312, 21 P 886, 4 LRA 732; More 
v. Lott, 13 Nev. 376. 


N. H.—Reynolds v. Boston, etc., R. 
Cons Ne E580. 


N. Y.—Buckley v. Furniss, 15 Wend. 
Lil 

N. C+Farrell v. Richmond, ete., 
PCO OQ Ne tC. 390,09) SHu802,) Ll Aim 
SR 760, 3 LRA 647. 

Oh.—Benedict v. Schaettle, 12 Oh. 
St. 515. 

Pa.—Bender v. Bowman, 2 Pearson 
jibe 

Tex.—Houston, etc., R. Co. v. Poole, 
63 Tex. 246. 

Contra Rogers v. Thomas, 20 Conn. 
53 [discussed and disappr Loeb v. 
Peters, 63: Ala. 2438, .35 AmR_ 17; 
O’Brien v. Norris, 16 Md. 122, 77 AmD 


284; Schwabacher v. Kane, 13 Mo. 
A. 126; Reynolds v. Boston, etc., R. 
ComeiseuNy 2s 6 5305.0 Benedict yv. 


Schaettle, 12 Oh. St. 515 (aff 1 Disn. 
445 -Oh.) Dee.) CReprint) 723); 
Bender v. Bowman, 2 Pearson (Pa.) 
517] (holding that the right of stop- 
page existed only where the insolven- 
cy arose after the sale and could not 
be resorted to when the insolvency 
existed at the time of the sale, al- 
though unknown to the seller). 


44. Ark.—Henderson Co. v. Web- 
ster, 178 Ark. 553, 11 SW (2d) 463. 

Md.—oO’Brien v. Norris, 16 Md. 122, 
77 AmD 284. 

Mo.—Evans Garden Cultivator Co. 
Vv. Missouri, etc., R. Co.; 64 Mo. A, 
305. 


Nev. 312, 21 P 886, 4 LRA 732. 


Tex.—Houston, etc., R. 
53 Tex. 246. 

[a] Presumption as to knowleége. 
—Where parties sell goods on credit, 
the presumption of law, in absence 
of proof to the contrary, is that they 
believed the purchaser to be solvent 
and able to pay for them. O’Brien vy. 
Norris, 16 Md. 122, 77 AmD 284. 


45. See supra § 889. 


46,\> Berndtson vn Strane,) Lik. 38 
Ch. 588; Ex p. Falk, 14 Ch. D. 446. 


[a] Insurance.—The right of stop- 
page in transitu does not extend over 
policy moneys paid in respect of in- 
surance effected upon the goods by 
the vendee. Berndtson vy. Strang, L. 
Ree Che588. 


47. Muller v. Ponder, 55 N. Y. 325, 
14 AmR 259. 


[a] Remittance of money.—Where 
a party remits money on a particular 
account for a particular purpose, and 
the consignee becomes insolvent, it 
may be stopped in transitu. Smith v. 
Bowles, 2 Hsp. 578, 170 Reprint 461. 


[b] Bills of exchange.—Where 
bills of exchange are shipped they 
may be stopped as in transitu by the 
consignor on the consignee’s insol- 
vency. Muller yv. Pondir, 55 N. Y. 
325, 14 AmR 259. 

48. Hause v. Judson, 4 Dana (Ky.) 
7, 29 AmD 377; O’Brien v. Norris, 16 
Md. 122, 77 AmD 284. 


49. Howe v. Stewart, 40 Vt. 145. 
50. Reynolds v. Boston, etce., R. 
Co., 43 N. H. 580; Bell v. Moss, 5 


Whart. (Pa.) 189; Chandler v. Fulton, 


10 Tex. 2, 60 AmD 188; Fraser v. 
Witt, Ll. Ro 7 Bq. 64; Hutchings) v. 
Nunes, 1 Moore P. C. N. S. 248, 15 


Reprint 629; Whitehead v. Anderson, 
9M. & W. 518, 152 Reprint 219. 


51. Durgy Cement, ete, Co. v. 
O’Brien, 123 Mass. 12; Hutchings v. 
Nunes, 1 Moore P. C. N. S. 248, 15 Re- 
print 692 (where the ratification, al- 
though mailed before, did not reach 
the agent until after the stoppage). 


[a] Time of ratification.—If the 
agent acts without authority, a ratifi- 
cation after the buyer has demanded 
the goods of the carrier is too late. 
Bird v. Brown, 4 Exch. 786, 154 Re- 
print 1433. 


Co. v. Poole, : 


9 ECL 570, 130 Reprint 305. 
53. Gossler v. Schepeler, 
GNIS os) ie 7.6.05 


54. Gossler v. Schepeler, supra. 


55. Newhalliv. Vargas, 13 Me. 93, 
29 AmD 489; Seymour v. Newton, 105 
Mass. 272; Ilsley v. Stubbs, 9 Mass. 
65, 6 AmD 29; The Tigress, Brown & 
L. 88, 167 Reprint 286; Tucker v. 
Humphrey, 4 Bing. 516, 13 ECL 614, 
130 Reprint 516, Hawkes v. Dunn, 1 
Cromp. & J. 519, 148 Reprint 1529; 
Heise v. Wray, 3 East 93, 102 Reprint 
bo2. 

56. Jenkyns v. Usborne, 7 M. & G. 
678, 49 ECL 678, 1385 Reprint 273. 


57. Kinloch. vi, Craig,..4" Brom bares 
47,2 Reprint 32, 3 T:. R. 110, 100 Re- 
print 487, 858; Newson v. Thornton, 
6 East 17, 102 Reprint 1189. 

58. -Neimeyer Lumber Co. v. Bur- 
lington, etc., R. Co., 54 Nebr. 321, 74 
NW 670, 40 LRA 584. 

{a] Purchase by seller on joint ac- 
count.—Where the seller of goods, 
under a contract to deliver them on 
shipboard, enters into a contract with 
a third party to purchase such goods 
on joint account, each party to fur- 
nish one half of the funds, the joint 
venture and the interest of such third 
party end with a delivery of the goods 
on shipboard to the purchaser of such 
seller, and thereafter the title to such 
goods is in the purchaser, subject to 
the seller’s right of stoppage in tran- 
situ, and when such right is exer- 
cised by the seller it is for his own 
benefit, and not for the benefit of the 
other party to the joint venture. In 
re Comstock, B'., CasuGNow se Goes 
Sawy. 320. 

{b] Mere surety for price (1) can- 
not stop the goods in transitu. Siff- 
ken v. Wray, 6 East 371, 102 Reprint 
1328. (2) But it has been held that, 
under 19 & 20 Vict. ec 97, a surety has 
such right. Imperial Bank y. Lon- 
don, etc’, Docks Co., 5 Ch. D. 195. 


[ec] Agent of seller may not stop 
the goods in transit to a purchaser 
because the seller is indebted to the 
agent on account of money advanced 
in the purchase of the goods. Gwyn 
v. Richmond, etc., R. Co., 85 N. C. 429, 
39 AmR 708. 

59. New Ontario Colonization Co., 
Ltd. v.. ‘Grand Trunk Reo. °57) Ont 
L. 244, [1925] 3 DomLR 870. 
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§§ 892-893] 


relationship for the sale of the goods, the seller 
cannot stop the goods on the insolvency of his im- 
mediate purchaser,®° and the same rule would seem 
to follow in the event of the insolvency of the con- 
This is particularly true where the goods 
are shipped by the seller to such third person in the 
The situation of the parties 
is similar to that existing in ease of a reshipment of 
the goods by the buyer after transit to the buyer 1s 
terminated,®*? and the loading of the goods on the 
buyer’s ship, destined for foreign markets.°4 


[§ 893] 4. Persons as against Whom Right May 
So long as the goods remain in 
transit, and in the absence of an estoppel,°® the right 
of stoppage in transitu may be asserted not only 
against an insolvent buyer, but also against ordinary 


signee.®! 


name of the buyer.®? 


Be Exercised.** 


60. Ark.—Memphis, etc., 
Freed, 38 Ark. 614. 
eimeyer Lumber Co. v. 
Burlington, ete., R. Co., 54 Nebr. 321, 
74 NW 670, 40 LRA 534. 

N. J.—Shepard, ete., Lumber Co. v. 


IRE MOKO VS NG 


Eurtouehs, 62 N. J. G. 469, 41 A 
5 

Te mE ge abs v. Aydlett, 9 
Heisk. 38 


a Tha Ven. Cook, 382/ Vt. 58. 


Eng.—Pennell v. Alexander, 3 E. 
& B. 283, 77 ECL 283, 118 Reprint 
1146. 


[a] Presumption of resale.— 
Where the seller ships the goods to 
a third person who is not the buy- 
er’s agent in accordance with the buy- 
er’s instruction, it will be presumed 
that such third person has purchased 


the goods from the buyer. New 
Ontario Colonization Co., Ltd. v. 
Grand Trunk R. Co., 57 Ont. L. 244, 


[1925] 3 DomLR 870. 


[b] Resale during transit to buy- 
er.—If the goods are shipped to the 
purchaser and are sold by him to 
a third person during the transit and 
the bill of lading is assigned, it 
would seem that the seller may stop 
the goods in transit to such third per- 
son unless he has consented to the 
assignment. Memphis, etc., R. Co. v. 
Freed, 38 Ark. 614. _ 

61. See Memphis, etc., R. 
Freed, supra. 

62. Treadwell v. Aydlett, 9 Heisk. 
(Tenn.) 388. 

63. See infra § 900. 

64. See infra § 897. 

65. Priority of lien for carriage of 
goods see Carriers § 322. 

66. See infra § 901. 

67. Mode of transfer see Carriers 
§§ 268, 269. 

68. U. S.—McElwee v. Metropoli- 
tan Lumber Co., 69 Fed. 302, 16 CCA 
232. 

Ga.—Branan v. Atlantic, etc., R. 
Co., 108 Ga. 70, 33 SE 836, 75 AmSR 
26; Ocean SS. "Co.. v. Ehrlich, 88 Ga. 
502, 14 SE 707, 30 AmSR 164. 

Tll.—Delta Bag Co. v. Kearns, 112 
Tll. A. 269. 


Co. v. 


Ind.—Pattison v. Culton, 33 Ind. 
240, 5 AmR 199 

Iowa.—Clapp v. Sohmer, 55 Iowa 
273, 7 NW 6289. 

Mass.—lIlsley v. Stubbs, 9 Mass. 
65, 6 AmD 29. 

ees lore ay v. Indianapolis, 


-Co., 104 Mo. 77, 15 SW 992.- 
N. Y.—Muller Ven eondir, 50 Nieiy. 
325, 14 AmR 259 [aff 6 Lans. 472]. 
Oh.—Koontz v. Wheeling, etc. R. 
Co., 7 OhS&CP 478, 5 OHNP 15. 
Tenn.—McGill v. Chilhowee , Lum- 
ber Co., 111 Tenn. 552, 82 SW 210. 


Eng.—Kemp_ v. Falk, 7 App. Cas. 
Ex p. Falk, 14. Che 8Ds, 446; 


ete., R 


| A. 238; 


SALES 


Craven v. Ryder, Holt N. P. 100, 3 
HCL 48, 171 Reprint 176, 6 Taunt. 
433, 1 ECL 690, 128 Reprint 1103. 

Transfer of property as affecting 
lien see supra § 886. 

69. U. S—In re J. F. .Growe 
Constr: Co;, 256 Hed. 907 [cit "Cye]; 
In re New York House Furnishing 
Co., 169 Fed. 612, 95 CCA 140. 


Ala.—Bayonne Knife Co. v. Um- 
benhauer, 107 Ala. 496, 18 S 175, 54 
AmSR 114, 
oT eARL a aa Vv. Pierce, 23 Cal. 

Colo.—Weber vy. Baessler, 3 Colo. 
A. 459, 34 P 261. 

Conn.—Woodruff  v. Noyes, 15 


Conny, 3sbr 


Iowa.—Greve v. Dunham, 60 Iowa 
108, 14 NW 1380; O’Neil v. Garrett, 6 
Iowa 480; Cox vy. Burns, 1 Iowa 64. 

Kan.—Symns v. Schotten, 35 Kan. 
310, 10 P 828; Rucker v. Donovan, 13 
Kan. 251, 19 AmR 84, 

. Ky.—Wood v. Yeatman, 15 B. Mon. 
270; Hause v. Judson, 4 Dana 7, 29 
AmD 377. 

La.—Hepp v. Glover, 15 La. 461, 35 
AmD 206. 

Md.—O’Brien v. Norris, 16 Md. 122, 
77 AmD 284. 


Mass.—Durgy Cement, etc., Co. v. 
O’Brien, 123 Mass. 12; Naylor v. 
Dennie, 8 Pick. 198, 19 AmD 319. 


Miss.—Dreyfus v. Mayer, 69 Miss. 
282, 12 S 267; Langstaff v. Stex, 64 
Miss. 171, 1 S 97, 60 AmR 49; Morris 
v. Shryock, 50 Miss. 590; Dickman 
v. Williams, 50 Miss. 500. 

Mo.—Letts-Spencer Grocer Co. v. 
Missouri P. R: Co.,' 138 Mo. A. 352, 
122 SW .10; Estey v. Truxel, 25 Mo. 
Schwabacher v. Kane, 13 Mo. 
A. 126 

Nebr.—Schuster v. 
Nebr. 612, 44 NW 734; 
R. Co. v. Painter, 15 Nebr. 
NW 488. 

N. Y.—Clark v. Lynch, 4 Daly 83; 
Buckley v. Furniss, 15 Wend. 137. 


N. C.—Farrell v. Richmond, ete., 
IR (COR MO2 INE Ca390 Fos SE 302, 3 
LRA 647, 11 AmSR 760. 


Oh.—Calahan v. Babcock, 21 Oh. 
St. 2201 ssw Amine -63— Benedict vi 
Schaettle, 12 Oh. St. 515. 


Pa.—Cabeen v. Campbell, 30 Pa. 
254; Allen v. Mercier, 1 Ashm. 103; 
Bender v. Bowman, 2 LegGaz 178; 
Mouille v. Hays, 4 PaLJ 413. 


Tenn.—Mississippi Mills v. Union, 
etc., Bank, 9 Lea 3814 [dist Boyd v. 
Mosely, 2 Swan 661]. 


Tex.—Harris v. Tenney, 85 Tex. 
254, 20 SW 82, 34 AmSR 796; Allyn 
v. Willis, 65 Tex. 65; Chandler v. 
Fulton, 10 Tex. 2, 60 AmD 188; Till- 
man v. Kansas City Distilling Co., 3 
Tex, A. Civ. Cas. § 285. 


Vt.—Kitchen vy. Spear, 


Carson, 28 
Chicago, etc., 
394, 19 


30 Vt. 545. 


[55 C.J.] 911 


purchasers and transferees of the buyer to whom a 
bill of lading has not been properly®’ transferred,°* 
and against attaching creditors®® or an assignee for 
the benefit of creditors.*° 
in transitu is not abrogated by the United States 
Bankruptey Act,’1 and the fact that a consignee has 
been adjudicated a bankrupt and a receiver or trus- 
tee appointed for the estate does not affect the right 
of the consignor to stop the goods in transit.‘ 


Transfer of bill of lading or other documents. As 
a general rule the right of stoppage in transitu may 
not be exercised against those who, in good faith 
and for value,7? claim under a transfer of a bill of 
lading** or other instrument of title’® 
er, such as subpurchasers of the buyer.*® 


The doctrine of stoppage 


from the buy- 
Nor may 


Wis.—Sherman vy, 55 Wis. 


346, 13 NW 241. 

Eng.—Oppenheim v. Russell, 3 B. 
& P. 42,-127 Reprint. 24; Smith v. 
Goss, 1 Campb. 282, 170 Reprint 958. 

Ont.—McLean y. Breithaupt, 12 
Onty AW 333. 


[a] Payment of freight charges 
by creditor does not affect the seller’s 
right as against the attachment. 
Greve v. Dunham, 60 Iowa 108, 14 
NW 130. 


70. Me.—Tufts v. Sylvester, 9 
Me. 213, PAGS ae AmSR 3 


Rugee, 


2 : Ri Coz, 
53 Mich. 444, 19 NW 138. 


N. Y.—Harris v. Hart, 13 
Super. 606 [aff 17 N. Y. 249]. 


Pa.—Bell v. Moss, 5 Whart. 189. 


Ont.—Morgan Envelope Cor tv 
Boustead, 7 Ont. 697. 


IND Ae 


Seat In re Darlington Co., 163 Fed. 
72. In re Darlington Co., supra; 
In re Burke, 140 Fed. ea Re John- 


son;; 99) 0." Rep. anes. 


Title of trustee in peleatech gen- 
erally see Bankruptcy § 226. 


73. Who are bona fide purchasers 
oe value generally see Supra §§ 612-— 
42. 


74 See cases infra notes 76, 77. 


Nature, validity, and negotiability 
of bills of lading see Carriers §§ 251- 
280; Shipping [36 Cye 211]. 


75. See cases infra this note. 


[a] Railway receipts issued by a 
railway company for goods deliv- 
ered to them for carriage are “instru- 
ments of title’ to the goods within 
Indian Contract Act § 103, and, there- 
fore, where the consignee of goods 
has handed such receipts to a third 
party by way of pledge to secure an 
advance, the consignor cannot stop 
the goods in transitu without pay- 
ment or tender to the holders of the 
receipts of the amount of such ad- 
vance. Ramdas Vithaldas Durbar 
v. Amerchand, L. R. 43 Indian App. 
164 [aff L. R. 38 Indian App. 255]. 


[b] Warehouse receipt.—If on 
the transfer of a negotiable ware- 
house receipt to the buyer the goods 
may be considered in transit, the 
same act of transfer terminates the 


transit. Rummell v. Blanchard, 216 
ae 348, 110 NE 765, AnnCas1917D 
10 

76. U. S.—St. Paul Roller-Mill 


Co. v. Great Western Despatch Co., 
27 Fed. 434; Audenried v. Randall, 
2 BF. Cas. No. 644, 3 Cliff? 99; Schmidt 
v. The Pennsylvania, ey F. Cas. No. 


12,464, 7 WklyNC (Pa.) 98 [aff 4 
Fed. 548]. 

Ala.—Loeb v. Peters, 63 Ala, 243, 
SAME. lt 


Me.—Lee v. Kimball, 45 Me. 172. 


N. Y.—Rawls v. Deshler, 4 Abb. 
Dec. 12, 3 Keyes 572, 3 Transcr., A. 
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the right be exercised as against a pledgee*’ of the 
bill of lading in good faith and for value,** at least 
satisfying the indebtedness 


without the seller first 


for which the bill of lading was pledged.*® 
the rule has been based on the theory that the trans- 
fer of the bill of lading is a delivery which terminates 
the transit,*° the rule seems to have been originally 
a result of commercial expediency,®! and is ordina- 
rily put on the ground that, the seller of the goods 
and the purchaser of the bill of lading being equally 
innocent, the loss should fall on the seller whose act 
put it in the power of his purchaser to occasion a 
and for the further reason, at least in the 
ease of a sale of the bill, that the purchaser has not 
only such equity in his favor, but he has by the pur- 


loss,*? 


91; Ives v. Polak, 14 HowPr 411. 


BEng.—Pennell v. Alexander, 3 E. & 
B. 283, 77 ECL 283, 118 Reprint 1146; 
Cahn v. Pockett’s Bristol Channel 
Steam Packet Co., [1899] 1 Q. B. 643; 
Lickbarrow_v. Mason, 4 Bro. P,. C. 
Die eee puiniges gs, 140 SEs Bi 357), ab26 
Reprint 209, 2 T. R..68, 100 Reprint 
Soybo lL. HH. S6%, 683, 102 Reprint’ 206, 
SOO LPOne ae Ev. M31, ‘101 oe 473; 
Kemp v. Canavan, 15 Ir. C. L. 216. 


[a] Fraudulent Ses yee LA 
rule that the right of stoppage in 
transitu may be defeated by a sale 
to a third person, and an indorse- 
ment of the bill of lading in good 
faith for a valuable consideration, 
does not apply to an apparent sale, 
made fraudulently, without consid- 
eration, for the purpose of defeating 


the right. _Rosenthal v. Dessau, 11 
Fun. (CN. ¥:) 49. 
[b] Knowledge of buyer’s insol- 


vency is relevant to show that a sub- 
purchaser did not take the bill of 
jJading in good faith. Loeb v. Peters, 
63 Ala. 243, 35 AmR 17. 


[c] Knowledge that price is not 
paid is not in itself evidence of bad 
faith on the part of a subpurchaser. 
Shepard, ete., Lumber Co. v. Bur- 
roughs, 62 N. J. L. 469, 41 A 695. 


[d] Preexisting debt (1) in some 
jurisdictions is considered good con- 
sideration for the sale of a bill of lad- 
ing. St. Paul Roller-Mill Co. v. Great 
Western Despatch Co., 27 Fed. 434; 
Denver First Nat. Bank yv. Schmidt, 6 
Colo. A. 216, 40 P 479; Lee v. Kimball, 
45 Me. 172; Shepard, etc., Lumber Co. 
v. Burroughs, 62 N. J. L. 469, 41 A 
695. (2) In other jurisdictions an an- 
tecedent debt is not good considera- 
tion for the sale of a bill of lading. 
TOODLZA Vv. VV oceline, "ete. RR, “Con 7 
OhS&CP 478, 5 OhNP 15. 


fe] Duplicate bill.—(1) Holder of 
a duplicate bill of lading has been 
preferred to the right of a seller to 
stop the gcods. Missouri Pac. R. Co. 
v. Heidenheimer, 82 Tex. 195, 17 SW 
608, 27 AmSR 861. (2) But it has 
also been held that a transferree of 
such a bill, even for value, cannot be 
considered as a bona fide purchaser. 
Castanola v. Missouri Pac. R. Co., 24 
Fed. 267. 


[f] Substituted bills of lading.— 
Where M shipped flour on the U road 
to G, and sent him the U road's bills 
of lading therefor, and G delivered 
them to the C road, took new bills 
of lading for further shipment of the 
flour, and sold them to plaintiff, when 
in fact the flour was in the posses- 
sion of the 'U road, in another state, 
and G failed the same day, and plain- 
tiff notified the U road of its owner- 
ship of the property, and after plain- 
tiff's claim, M stopped the flour in 
transitu, the equities of M and plain- 
tiffs were equal, and plaintiff's legal 
title would prevail, since M’s lien 
for the purchase price by way of 


SALES 


vail.®4 


While 


page.*7 


and for value.*§ 


stoppage in transitu was not assert- 
ed before plaintiff's rights inter- 
vened. AXtna Nat. Bank v. Union 
Pac. R. Co., 69 Mo. A. 246. 


[g] Subpurchaser as consignee.— 
Where a buyer resold the property to 
defendant, and the seller shipped it 
to defendant, and sent the bills of 
lading to defendant as consignee, no 
further transfer was necessary to de- 
feat the seller’s right of stoppage 
in transitu for insolvency of the buy- 
er. Shepard, etc., Lumber Co. v. Bur- 
roughs, 62 N. J. L. 469, 41 A 695. 


[h] Leading case.—Lickbarrow v. 
Mason, 4 Bro. P. C. 57, 2 Reprint 39, 
if) et, sea Sols 26 Reprint 209,52 00. 
R. 63, 100 Reprint Bisy5 ay DE ge 367, 683, 
101 Reprint 2065 3'80; 96; kt. 131, 101 
Reprint 473. 

Effect of taking of possession by 
seller see infra § 904. 


77. Pledgee as bona fide purchas- 
er see Pledges §§ 64-67. 


78. La.—Florsheim v. Howell, 33 
La. Ann. 
Mo. -Dynidex v. Missouri, ete., R. 


Co., 54 Mo. A. 400. 


N. Y.—Becker v. Hallgarten, 86 N. 
Y. 167; Western Transp. Co. v. Mar- 
shall, 4 Abb. Dec. 575, 4 Transcr. A. 
366, 6 AbbPrNS 280; Dows v. Greene, 
32 Barb. 490 [aff 24 N. Y. 638]. 


Eng.—Pease v. Gloahec, L. R. 1 P. 
Sed WGAsks Vey Scope, aa. 00: 
3 

On Sea e Grand Trunk 
EE ROO., 42s Cons 63. 


[a] Knowledge ae buyer’s insol- 
vency will prevent an assignee of 
the bill of lading from asserting his 
rights against an unpaid seller stop- 
ping the goods in transitu. Vertue 
tp Jewell, 4 Campb. 31, 171 Reprint 


{b] Circumstances of transfer.— 
The fact that a transfer of a bill of 
lading to a bank, as security, was 
after its doors were closed for the 
day for the purpose of deposit and 
check, does not affect its right as 
against the vendor, who stops the 
goods in transit, although, before its 
doors are again opened, it learns of 
the insolvency of the vendee. Den- 
ver First Nat. Bank v. Schmidt, 6 
Colo, A. 216, 40 P 479, 


. [ec] Fraud of buyer.—Where the 
bill of lading is obtained by fraud 
from the owner, a bona fide indorsee 
or transferee for value has no bet- 
ter title than the indorser had, at 
least in the absence of statute mak- 


ing such bills negotiable’ instru- 
ments. Dows v. Perrin, 16 N. Y. 325, 
Soil. 

[d] Preéxisting debt (1) in some 


jurisdictions is good consideration for 
the transfer of a bill of lading as col- 
lateral security. Denver First Nat. 
Bank v. Schmidt, 6 Colo. A, 216, 40 
PAIS: Beask vey Scothpez QB Ds sizer 


Nonnegotiable bill. 
negotiable” printed on the face of a bill of lading is 
to limit its transferability,*® the transferee of such 
a bill of lading either by statute®® or judicial deci- 
sion will take subject to the seller’s right of stop- 
On the other hand, where such words do 
not affect the negotiability or at least the assigna- 
bility of the instrument, the seller’s right of stoppage 
is inferior to the rights of a transferee in good faith 


[§§ 893-894 


chase presumptively acquired the legal title;** and 
when equities are equal the legal title should pre- 


If the effect of the word “‘non- 


[§ 894] 5. Duration and Termination of Transit; 


Clementson v.. Grand "Trunk IR. Co, 
42) WC. (ON B(Ontia)gecos ace) mabe 
other jurisdictions a preéxisting debt 
is not good, consideration for the 
transfer as collateral security. Loeb 
Vv. Peters, 68. Ala. 243, 35 -AmiR, ae 
Dymock v. Missouri, ete., R. Co., 67 
Mo. A. 97, 54 Mo. A. 400. 


Transfer of bill of lading as col- 
lateral security see Carriers § 267. 


19.,y Missouri “Pac. R. (Coy vWaeiieia 
denheimer, 82 Tex. 195, 17 SW 608, 
27 AmSR_ 861; Chandler v. Fulton, 
10 Tex. 2, 60 AmD. 188; Kemp v. 
Palk, .7 “App. ‘Cass 5733) Matter! vot 
Westzinthus, 5 B.'& Ad. 817%, 27 Mee 
344, 110 Reprint 992; Coventry Vv. 
Gladstone, Pi Ro Eq. 44; Ramdas 
Vithaldas Durbar v. Amerchand, i, 
R. 43 Indian App. 164 [aff L. R. 38 
Indian App. 255]. 


80. Audenreid v. Randall, 2 F. Cas. 
No. 644, 3 Cliff. 99; Ocean SS. Co. v. 
Ehrlich, 88 Ga. 502, 14 SE 707, 30 
AmSR 164. See also Rummell v. 
Blanchard, 216 N. Y. 348, 110 NE 765, 
AnnCas1917D 109 (the transfer of a 
negotiable warehouse receipt to the 
buyer would terminate the transit if 
Ts goods may be considered in trans- 
it) 

“The obvious reason of the rule is, 
that by reason of such a transfer of 
the bill of lading the transitu is re- 
garded as ended, and the right of 
stoppage is therefore gone.” Auden- 
reid v. Randall, 2 F. Cas. No. 644, 3 
Cliff. 99. 


81. Lickbarrow v. Mason, 4 Bro. P. 
C. 57, 2 Reprint 39, 1 H. Bl. 357, 126 Re- 
print 209, 2 T. R. 68, 100 Reprint 35, 
[sy aD od Bt 367, 6838, 101 Reprint 206, 380, 
6 “DR. 1381501" Reprin'e4 73: 


82. Denver Nat. Bank vy. Schmidt, 
6 Colo. A. 216, 40 P 479; AXtna Nat. 
Bank v. Union Pac. R. Co., 69 Mo. A. 


246; Western Transp. Co. v. Mar- 
shall. 4 Abby Dee. FON Ye) Soe 
Transcr. A. 366, 6 AbbPrNS 280; 
Rawls v. Deshler, 4 Abb. Dec. (N. Y.) 
12, 38 Keyes) 572, 3s. franser,, Aq oie 
lickbarrowa Ve wWlason, 4) Bnoy ee 
54, 2 Reprint 39, 1 EY. Bll 357, 126° Re- 
print 209, 2 T. R. 68, 100° Reprint 35; 
5 'T. R. 367, 683, 101 Reprint 206, 380, 
62-T. Re Lele 10L Reprint 473 


83. Transfer of bill of lading as 
affecting title see supra § 569. 


84 Adtna Nat. Bank v. Union Pac. 
R. Co., 69 Mo. A. 246. 


85. See Carriers § 271. 
86. See statutory provisions. 
87. Gass v. Southern Pac. Co., 152 


App. Div. 412, 137 NYS 261; Noriega 
v. New York, etc., SS. Co., 32 Forto 
Rico 316. 


88. Baltimore, etc., R. Co. v. ue- 
ter, 114 Md. 687, 80 A 220; Bristol 
Nat. Bank v. Baltimore, ete., R. Co., 
99 Md. 661, 59 A 134, 105 AmSR 321 
(pledge); Dymock vy. Missouri, ete., 
R. Co., 54 Mo. A. 400 (pledge). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Delivery®®—a. In General. Transit includes not 
only the carriage of the goods to their destination, 
but a delivery there according to the terms of the 
eontract.°° In many jurisdictions the duration and 
termination of the transitus of goods have been de- 
fined by statute.°! Irrespective of an undisclosed 
intention otherwise,®? or unwillingness to receive the 
goods,®* the transit is terminated by an unecondi- 
tional delivery of the goods to the buyer®? or to his 
agent,®° or to one claiming under him, such as a sub- 
purehaser,®° or administrator, °7 or ereditor,®® or as- 
signee in bankr uptey. we But a delivery to the buy- 
er’s mortgagee is not necessarily a delivery which 
will terminate the transit,' unless tlte mortgagee or 
pledgee is authorized by the buyer to receive the 
goods.2 Onee the transit is terminated, a retaking 
of possession by the seller® or by the carrier will not 
revive the right. It is not necessary that the goods 
be taken into the hands of the buyer,® but ordinarily 
it is sufficient if the delivery of the goods is made 
at the buyer’s place of business,® or to the place 
where goods are customarily received,’ or on his 


89. Effect of delivery on seller’s | AmMSR 1086. 
lien see supra § 883. 98. 
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Stevens v. Wheeler, 27 Barb. 
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trucks at the point of embarkation,® and the transit 
may be terminated by delivery on the buyer’s ship.° 
The failure?® and particularly the refusal of the 
buyer to receive the goods is indicative that the 
transit has not terminated,!! even though on the 
buyer’s refusal the goods may, without the buyer’s 
knowledge, come into the hands of an agent who 
customarily handles shipments for the buyer.*? 
Delivery orders. The mere giving of a delivery 
order is not alone a delivery of the goods so as to 
terminate the transit,1* especially where the carrier 


does not attorn to the buyer;+* but if the character 


of the delivery order is such in the particular trade 
that it represents the goods, the transfer of such 
an order is a delivery of the goods sufficient to ter- 
minate the transit.?° 


Attaching creditors. Not only is the right of stop- 
page superior to the interest of attaching creditors,!® 
but a delivery of the goods to an officer holding the 
buyer’s property under attachments is not a de- 
livery to the buyer, as such officer is not an agent of 
the buyer.*? 

10. Clapp v. Peck, 55 Iowa 270, 7 


NW 587; Inslee v. Lane, 57 N. H. 454; 
Wheeling, etc., R. Co. v. Koontz, 61 


90. In re J. F. Growe Constr. Co., 
256 Fed. 907 [quot Cyc]; Kemp v. 
Brak ¢ App. Cas: rove: 


91. See statutory provisions. 


3 92. Smith v. Gail, 44 Fla. 803, 33S 
27. 


93. Heinekey v. Harle, 8 EK. & B. 
410, 92 ECL 410, 120 Reprint 153; 
Wilds v. Smith, 2 Ont. A. 8. 

94. U. S.—In re New York House, 
Furnishing Goods Co., 169 Fed. 612, 
CCA 140; The Natchez, 31 Fed. 

ia . 


Ky.—Ford v. Sproule, 2 A. K. 
Marsh. 528, 12 AmD 439. 

Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828. 


Co., 140 Mo. A. 572, 120 SW 708; St. 
Nicholas Hotel Co. v. Meyer, etc., Gro- 
cer Co., 140 Mo. A. 592, 120 SW 714. 

N. H.—Reynolds v. Boston, etc., R. 
Co. (43) NH 5807583: , 

Pa.—Mariette v. Frisbee Hardware 
Co., 43 Pa. Co. 4. 

Eng.—Foster v. Frampton, 6 B. & 
C.-107, 13 ECL 60, 108 Reprint 392; 
Coxe v. Harden, 4 East 211, 102 Re- 
print 811; Wright v. Lawes, 4 Esp. 82, 
170 Reprint 649; Noble v. Adams, 
Holt N. P. 248, 3 HCL 105, -171 Re- 
print 23i, 7 Taunt, 59) 2° HCE 259, 129 
Reprint 24. 

95. See infra § 896. 

96. .La.—Williams v. Dotterer, 111 
Was S22).o005 924. 

30 Mo. A. 


568. 


Nebr.—U. S. Wind Engine Co. v. 
Oliver, 16 Nebr. 612, 21 NW 463. 


N. Y.—Stevens v. Wheeler, 27 Barb. 
658; Hollingsworth vy. Napier, 3 Cai. 
182, 2 AmD 268. 


Tex.—St. Louis, etc., R. Co. v.. Mc- 
Davitt, (Civ. A.) 165 SW 5; Schneider 
v. Leibes, 3 Tex. A. Civ. Cas. § 286. 


Eng.—Hawes v. Watson, 2 B. & C. 
540, 9 EC: 238, 107 Reprint 484; 
Stoneld v. Hughes, 14 East 308, 104 
Reprint 619. 


[a] Marking of timber by subpur- 
chaser was a sufficient possession to 
terminate the transit. Stoneld_ v. 
Hughes, 14 East 308, 104 Reprint 619. 


97. Conyers v. Ennis, 6 F. Cas. 
No. 3,149, 2 Mason 2386; Jacobs v. 
Bentley, 86 Ark. 186, 110 SW 594, 126 


[55 C. J.—58] 


CNA U6 58s 

99. Millard v. Webster, 54 Conn. 
415, 8 A 470; McElroy v. Seery, 61 
Md. 389, 48 AmR 110; Ellis v. Hunt, 
3 TT. R..464, 100 Reprint 679; In :ne 
Fox, 1 Newfoundl. 410. 

[a] Marking of goods by assignee 
at their destination was a sufficient 
taking of possession to terminate the 
transit. Ellis v. Hunt, 3 T. R. 464, 
100 Reprint 679. 

[b] Wrongful refusal of carrier 
to deliver goods to a receiver in bank- 
ruptey before notice of stoppage is 
received terminates the transit. In 
re White, 205 Fed. 393. 


1. Kingman v. Denison, 84 Mich. 
Ee 48 NW 26, 22 AmSR 711, 11 LRA 
47. 


[a] Delivery to forwarding agent 
who retained a lien on the goods for 
past indebtedness of the buyer did not 
terminate the transit. Condict v. 
Rosenfield, 36 Tex. 23. 


2. Brook Iron Co. v. O’Brien, 135 
Mass. 442; Walsh v. Blakely, 6 Mont. 
194, 9 P 809. 


3. WValpy v. Gibson, 4 C. B. 837, 56 
ECL 837, 136 Reprint 737. 


4 In re Dancy Hardware, etc., 
Coq 198 Hed. 33 [aff sub nom. 
Stoughton Wagon Co. v. Cowan, 201 
Fed. 1023 (CCA)]. 


5. Lane v. Robinson, 18 B. Mon. 
(Ky.) 623; Ellis v. Hunt, 3 T. R. 464, 
100 Reprint 679. 


6. Henderson Co. v. Webster, i178 
Ark. 553, 11 SW (2d) 463; E. L. Welch 
Co. v. Lahart Hl. Co., 122 Minn. 432, 
142 NW 828. 


7. See cases infra this note. 


fa] Unloading of wheat into buy- 
er’s scales was a delivery to the buy- 
er. HE. L. Welch Co. v. Lahart El. Co., 
122 Minn. 432, 142 NW 828. 


[b] Delivery of car on siding ad- 
joining buyer’s warehouse was a de- 
livery to buyer sufficient to terminate 
the transit. In re Arctic Stores, 258 
Fed. 688. 


[ec] Delivery on buyer’s wharf 
where goods were customarily re- 
ceived was a delivery to the buyer. 
aE v. Joslin, 20 Vt. 172, 49 AmD 
768. 

8 Merchant Banking Co. v. Pho- 
nix Bessemer Steel Co., 5 Ch. D. 205. 


9. See infra § 897. 


Oh. St. 551, 56 NE 471, 76 AmSR 435. 


11. Colo.—Weber v. Baessler, 3 
ColoneAy 459, 34ee 26s 


pete eer v. Latta, 30 Iowa 


N. Y.—Northern Grain Co. v. Wif- 
ie. 223 N. Y. 169, 119 NE 393, 7 ALR 
370. 


Pa.—Jenks v. Fulmer, 160 Pa. 527, 
28 A 841; Kahnweiler v. Buck, 2 Leg 
Gaz 118. 


R. I.—Rocco Perretta v. Ventrone, 
117 A 534. 


Eng.—Bolton vy. Lancashire, ete., R. 
Co,48. BR. 1C. Po 431> Bartram vo bane= 
brother, 4 Bing. 579, 13 ECL 644; 
James v. Griffin, 2 M. & W. 6238, 150 
Reprint 802. 


[a] Cancellation of bill of lading 
on the arrival of the goods by mark- 
ing across its face the words ‘can- 
celed by delivery’? did not terminate 
the transit where it appeared that the 
goods, remaining in possession of the 
carrier, were refused by the buyer on 
examination and the bill was return- 
ed by the buyer to the seller after 
the cancellation was stricken from the 
bill. Northern Grain Co. v. Wiffler, 
168 App. Div. 95, 153 NYS 723 [rev 
eau i393, 109) NUE S935 ed eeAtnes 

70). 


12. Mason v. Wilson, 43 Ark. 172; 


James v. Griffin, 2 M. & W. 628, 150: 
Reprint 906. 
13. Monaghan Mills v. Gilreath 


Mz... Co., 96 
Cyc]. 


~ 
[a] Delivery order given pledgee 
of bill of lading by the brokers of the 
ship did not constitute a delivery to 
the buyer so as to terminate the right 
of stoppage as against the buyer’s as- 
signee in bankruptcy. Coventry v. 
Gladstone, L. R. 6 Eq. 44. 


14. Lackington v. Atherton, 7M. & 
G. 360,,49 ECL 3860, 135 Reprint 151. 


L5om Brazervv.s Hilliard, souoe anes 
309; Merchant Banking Co. v. Phoenix 
205. 


S. C. 195, 80 SE 194 [quot 


Bessemer Steel Co., 5 Ch. D. 

16. See supra § 893. 

Lv. Jenks) v. Bulmer, 160) Par 52st, 
28 A 841; Hastern Lumber Co. v. Gill, 
9 Pa. Co. 630; Harris v. Tenney, 85 
Tex. 254, 20 SW 82, 34 AmR 1796; 
Sherman vy. Rugee, 55 Wis. 346, 13 NW 
2 
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[§ 895] b. Partial Delivery.t8 A delivery of part 
of the goods is not, so far as the right of stoppage 
in transitu is concerned, a constructive delivery of 
the whole, unless the circumstances indicate that the 
part delivery was intended to have that effect,?® so, 
that either by statute?° or judicial. authority the 
right of stoppage is terminated only as to the part 
actually delivered, and still exists as to the residue 
of the goods.?1 

[§ 896] c. Delivery to Agent or Bailee. As a 
general rule the transit is terminated by a delivery 
of the goods to one who is acting for, and on account 
of, the buyer in the receipt of the goods.?? Since 
the application of this principle depends on the 
question of agency, it is necessary to determine from 
the particular facts whether the recipient of the 
goods acts as agent for the buyer or whether he is 
merely: continuing the transit under the original con- 
tract of cohveyance.** So if the goods are received 
by an agent at an intermediate point,** or at the 
destination by an agent for, and on account of, the 
shipper or carrier rather than for the buyer, the 
transit continues.?° On the other hand, the posses- 
sion of an agent is deemed the possession of the buy- 
er if the goods are delivered to a repository or other 
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or used customarily by him for the receipt of goods 
for storage or for other. purposes, such as a ware- 
house?® or packers,?? unless the delivery to such 
agent is conditional.28 The fact that the buyer is 
charged rent by the agent is a circumstance indicat- 
ing that the goods are held in storage for the buyer,”® 
although the absence of this fact does not neces- 
sarily prevent a termination of the transit.*° The 
questions of agency as affected by the giving of 
delivery orders,*! the carriage of the goods by a 
transfer company, ®2 and by the change of relation- 
ship of the carrier®* or custom house to the consignee 
are elsewhere considered.*+ 


Forwarding agents.*° Since the transitus of the 
goods usually contemplates a carriage of the goods 
from the point of embarkation to the destination 
named in the contract of conveyance,*?® a delivery 
of the goods to a forwarding agent intermediate such 
points, whose duty is merely to forward the goods © 
under the original contract of conveyance, is not a 
termination of the transit.?7 However, if the orig- 
inal destination contemplated by the parties is 
reached, the receipt of the goods by a forwarding 
agent for the purpose of shipping them to a new 
destination under a new and distinet contract is or- 


place either specifically designated by the consignee 


18. As affecting seller’s lien see 
Supra § 884. 


19. U. S.—In re Bearns, 2 F. Cas. 
No. 1,191, 18 NatBankrReg 500. 


Ga.—Ocean SS. Co. v. Ehrlich, 88 
Ga. 502, 14 SE 707, 30 AmSR 164. 


Ky.—Secomb v. Nutt, 14 B. Mon. 
324. 


N. Y.—Hamburger v. Rodman, 9 
Daly 938; Buckley v. Furniss, 17 
Wend. 504. 


Wis.—Jeffris v. Fitchburg R. Co., 
93 Wis. 250, 67 NW 424, 57 AmSR 919, 
33 LRA 351. 


Eng.—Kemp v. Falk, 7 App. Cas. 
S73} Bx p. Falk, 14 Ch. D. 446; Bx 
xD; Gibbes, 1 Ch. D. 101; Betts v. Gib- 
bons, 2 A, & #. Dig 99 BCL AuT omit all 
Reprint 22; Crawshay Wee Eades, 1 
Boo. 181, 8 ECL 78, 107 Reprint 
68; Hammond v. Anderson, 1 B. & 
aN Re 69, 127 Reprint 384, 2 Campb. 
243, 170 Reprint 1143; Miles v. Gor- 
ton, 2 Cromp. & M. 504, 149 Reprint 
860: Slubey y. Heyward, 2 H. Bl. 504, 
126 Reprint 672; Jones v. Jones, 8 
M. & W. 431, 151 Reprint 1107; Tan- 
ner v, Scovell, 14 M. & W. 28, 153 
Reprint 375. 


Ont.—Burr v. Wilson, 13 U. C. Q. 
B. 478. 
20. See statutory provisions. 


21. U. S.—In re Bearns, 2 F. Cas. 
INOn LO 1: 

Ky.—Secomb v, Nutt, 14 B. Mon. 
324, 

Me.—Johnson v. Eveleth, 
306, 45 A 35, 48 LRA 50. 


Mass.—Mohr v. Boston, etc., R. Co., 
106 Mass. 67. 


.N. Y.—Buckley v. 
Wend. 504. 

Eng.—Bolton v. Lancashire, etc., 
nO On onal CO. 43 tT Mx) Cross; 
Fonbl. 215; Tanner vy. Scovell, 14 M. 
& W. 28, 153 Reprint 875. 


22. Muskegon Booming Co. v. Un- 
derhill, 43 Mich. 629, 5 NW 10738; 
Walsh v. Blakely, 6 Mont. 194, 9 P 
809; Stevens v. Wheeler, 27 Barb. 
GONG Ys)! 6b8. 

[a] Delivery of logs to booming 
company which acted as agent for 
the buyer in the drive was a suffi- 
cient delivery to terminate the trans- 


93 Me. 


Furniss, 17 


it. Muskegon Booming Co. v. Under- 
hill, 43 Mich. 629, 5 NW 1073. 


23. Pottinger v. Hecksher, 2 Grant 
Panersogee alte, sv. wAllvarads 0)F exe 
278; Hoover v. Tibbits, 13 Wis. 79. 


24. Woodruff v. Noyes, 15 Conn. 
385; Monaghan Mills v. Gilreath 
Mit S| COs15 96) Ss Cl 195s i809 SE 194 


(where goods were first shipped to 
a bleaching company to be bleached 
and then forwarded from there to 
the buyer, delivery to such agent 
did not terminate the transit). 


25. Hoover v. Tibbits, 13 Wis. 79. 


26. Walsh v. Blakely, 6 Mont. 194, 
9 P 809; Pottinger v. Hecksher, 2 
Grant (Pa.) 309; Hoover v. Tibbits, 
13 Wis. 79; Richardson v. Goss, 3 
B. & P. 119,,127% Reprint 65; Wright 
v. Lawes, 4 Esp. 82, 170 Reprint 
649; Dodson v. Wentworth, 4 M. & 
G. 1080, ,43 ECL 555, 134 Reprint 
443; Wentworth yv. Outhwaite, 10 M. 
& W. 436, 152 Reprint 541. 


a7%en SCOtt. va Pettit, 3B. bk. 469) 
127 Reprint 255; Leeds v. Wright, 
3 B. & P. 320, 127 Reprint 176, 4 


Esp. 243, 170 Reprint 706. 


28. Loeschman v. Williams, 4 
Campb. 181, 171 Reprint 58 (delivery 
to packers conditional on the pur- 
chase price being paid was not a 
delivery to buyer on the refusal to 
pay the price). - 


29. Wentworth vy. Outhwaite, 10 
M. & W. 436, 152 Reprint 541. 


30. Dodson v. Wentworth, 4 M. & 
ie 1080, 43 ECL 555, 134 Reprint 

31. See supra § 894, : 

82. See infra § 898. 

33. See infra § 898. 

84. See infra § 899. 

35. Tyvansfer companies see infra 
§ 898. 

36. See infra § 898. 

37. Cal.—Blackman v. Pierce, 23 
Cal. 508; Markwald v. His Creditors, 
Ri Cale 23s 

Conn.—Aguirre v. Parmelee, 22 
Conn. 473. 


Mass.—Mohr v. 
Co., 106 Mass. 67. 


Minn.—Lewis v. Sharvey, 58 Minn. 


Boston, ete, R. 


dinarily a termination of the transit.*§ 


“108 


The distine- 


464, 59 NW 1096. 


N.Y. —Harris vir Pratt) 7 NGYe 
249 att 13) UN: PY. SUbDer OOO 
brook .v. \Vose,- 19 Ni, Y¥. sSupersloye 
Covell v. Hitchcock, 23 Wend. 611; 
Buckley v. Furniss, 15 Wend. 137, 17 
Wend. 504. 


Oh.—Calahan v. Babcock, 21 Oh. 
St. 281, 8 AmR 63. 


‘ ; Campbell, 30 Pa. 
254; Hays v. Mouille, 14 Pa. 48; Pot- 
tinger v. Hecksher, 2 Grant 309. 

S. C.—Parker v. McIver, 1 S. C. 
Inq. 274, 1 AmD 656. 

Tex.—Halff v. Allyn, 60 Tex. 278. 

Hng.—Lyons v. Hoffnung, 15 App. 
Cas. 891; Bethell v. Clark, 19 Q. B. 
Divas: att 320 UOs 4B D, SOL oils pe 
Watson, 5 (Chie Dl 735s) Coates save 
Railton, 6 B.'& Cy 422,13 NCL 196, 
Reprint 507; Nicholls v. Le 
Feuvre, 2 Bing. N. Cas. 81, 29 HCL 
447, 142 Reprint 32, 7 C. & P. 91, 32 
ECL 515, 173 Reprint 41; Smith v. 
Goss, 1 Campb. 282, 170 Reprint 958; 
Jackson v. Nichol, 5 Bing. N. Cas. 
508, 35 ECL 274, 132 Reprint 1195. 

[a] Lien of forwarding agent.— 
The fact that the buyer has author- 
ized a forwarding agent to retain. the 
goods as security does not terminate 
the transit. Condict v. Rosenfield, 36 
Tex. 

38. U.S.—In re Stark, 271 Fed. 279 
[rev 265 Fed. 864]; Biggs v. Barry, 
3 FE. Cas. No. 1,402, 2 Curt. 259. 


Bees So coelur v. Noyes, 15 Conn. 


Mind etewia v. Sharvey, 58 -Minn. 
464, 59 NW 1096. 


N. Y.—Harris v. Pratt, 17 N. Y. 
249 [aff 138 N. Y. Super. 606]. 


Pa.—Cabeen v. Campbell, 30 Pa. 
254; Hays v. Mouille, 14 Pa. 48; Pot- 
tinger v. Hecksher, 2 Grant 309. 


Tex.—Halff v. Allyn, 60 Tex. 278. 
Vt.— Guilford v. Smith, 30 Vt. 49. 


Eng.—Valpy v. Gibson, 4 C. B. 837, 
56 ECL Cy Ae iG) Reprint ESCs) HX py 
Miles, 15 Q. Bu De S92 Kendall Vv. 
Marshall, iL by (GN B35 Dy 356; Ex p. Gib- 
bes, 1 Ch. D. 101; Dixon v. Baldwen, 
5 Hast 175, 102 Reprint 1036; Jobson 
v. Eppenheim, 21 T. L. R. 468. 


[a] Tllustration.—A bankrupt, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion is that in the one case the délivery to the agent 
is merely for the purpose of having the original 
transit continued, whereas in the other case the de- 
livery to the agent is for the purpose of changing the 
transit and substituting a new destination,*® or, as 1s 
otherwise expressed, if the goods in the hands of a 
middleman require new orders to put them again in 
motion and give them another substantive destina- 
tion, the original transit is terminated.t® An order 
for delivery at a warehouse or particular place with- 
in the original destination is not such a change of 
destination as terminates the transit.*! 

[§ 897] d. Delivery on Buyer’s Ship. In the 
United States as a general rule a delivery of goods 
consigned to the buyer on board a vessel either 
owned or chartered by the buyer does not constitute 
a delivery to the buyer if the goods are to be trans- 
ported to his residence,*? but if the goods are re- 
ceived on board for transportation to third persons, 


' the original transit is ended whether the vessel is 


owned or chartered by the buyer.#? It has been said 
that the master of the buyer’s own ship is merely a 
forwarding agent#+ employed to expedite the car- 
riage of the goods to the buyer under the directions 
of the seller.t4® It has been held, however, in some 
jurisdictions that, although the goods are destined 
to the buyer’s residence or place of business, the 
transit terminates by a delivery of the goods on 
board the buyer’s own ship*® or on board a ship char- 
tered** or appointed by the buyer.*® In England, 
while the length of time for which a vessel is char- 
tered and the exclusive use of it by the buyer may 


who was engaged in the exportation 
of merchandise, contracted with the 


chartered by the 
years). 
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vest such control over it that a delivery on board is 
a delivery to the buyer,*® generally, a delivery of the 
goods on board a vessel chartered by the buyer is not 
a delivery sufficient to terminate the transit,°° es- 
pecially where the bills of lading are made to the 
consignor’s order.®! However, unless the seller pro- 
tects himself by special terms restraining the effect 


‘of delivery,°? as by making himself consignee in the 


bill of lading,®* a delivery on the buyer’s own ship 
is ordinarily a delivery sufficient to terminate the 
transit, even though the goods are destined to the 
buyer’s residence.*# 

[§ 898] e. Delivery to Carrier, and Possession of 
Carrier after Arrival at Destination. A delivery of 
the goods to a common earrier for transportation to 
the buyer, although ordinarily sufficient to transfer 
title,®> is not such a delivery to the buyer as will 
terminate the transit and preclude the seller’s right 
of stoppage,°®*® even though the carrier is one selected 
by the buyer,®7 and under the bills of lading the 
goods are deliverable to the buyer or his assignee.°* 
Although the goods may be intercepted by the sell- 
er®® as a general proposition the transitus of the 
goods contemplates a carriage of the goods at least 
to the destination named in the contract of convey- 


“ance, so that the goods are in transit so long as they 


are on their way to the buyer under the original con- 
tract of carriage in the possession of either the orig- 
inal carrier or connecting carriers or middlemen.®°® 
The mere arrival of the goods at their destination 
ordinarily does not terminate the ‘transit,°! and, in 
the absence of circumstances from which it may be 


buyer for three] buyer while the goods are in transit 


will be a delivery of the goods to the 


petitioner for the purchase of mule 
shoes, to be delivered f. o. b. New 
York, packed for export shipment. 
The goods were shipped, freight paid 
by the petitioner, and were recéived 
by a forwarding company under in- 
structions from the bankrupt to for- 
ward them to order to a company at 
a port in the Virgin Islands, and 
were in possession of the forwarding 
company at the time of bankruptcy. 
It was held that such company re- 
ceived them as agent for the bank- 
rupt, and that on such receipt deliv- 
ery was complete, and the right of 
stoppage in transitu by the petition- 
er terminated. In re Stork, 271 Fed. 
279 [rev 265 Fed. 864]. 

Boe Harris-v. Pratt, 7 No Ya 249 
[aff 13 N. Y. Super. 606]. 

40. Cabeen v. Campbell, 30 Pa. 259. 

41. Lewis v. Sharvey, 58 Minn. 464, 
59 NW 1096. 

42. Newhall v. Vargas, 13 Me. 93, 
29 AmD 489; Ilsley v. Stubbs, 9 Mass. 
65, 6 AmD 29; Stubbs vy. Lund, 7 
Mass. 453, 5 AmD 63. 

43. Stubbs v. Lund, supra; Row- 
ley v. Bigelow, 12 Pick. (Mass.) 307, 
23 AmD 607. 

Shipment on order of third person 
see supra § 892 


44. Forwarding agents see supra 
§ 896. 

45. Newhall v. Vargas, 13 Me. 93, 
29 AmD 489; _ Ilsley v. Stubbs, 9 
Mass. 65, 6 AmD 29. 

46. Bolin v. Huffnagle, 1 Rawle 
(Pen): ae 

47. Thompson v. Stewart, 7 Phila. 
(Pa.) 187. 

4g. Sturtevant v. Orser, 24 N. Y. 


538, 82 AmD 321. 


49. Fowler v. McTaggart [cit 
Hodgson v. Loy, 7 T. R. 442, 101 Re- 
print 1066] (where the vessel was 


50. Bernidtson v. Strang, L. R. 3 
Ch: 583, i: Ri 4 Bq. 4813" Rodger v. 
Comptoir dEscompte de Paris, duno 
2Ps Ci 393s  Hxap.. Rosevear China 
Clay = Co;, 11 Cher 75 CORN I rasern vie 
Witt, L. Rar Eq. 64; Moakes v. Nic- 
olson, 19) Ci UNS. 290% dalibs HOI 
290, 144 Reprint 798; Bohtlingk v. 
Inglis, 3 East 381, 102 Reprint 643. 
But see Inglis v. Usherwood, 1 Bast 
515, 102 Reprint 198 (where it was 
said that a delivery on board a 
vessel chartered by the buyer was a 
delivery to the buyer, but the Rus- 
sian law permitting the seller to re- 
possess the goods on the buyer’s 
bankruptcy applied). 


51. Berndtson vy. Strang, L. R. 4 
Eq. 481. 


52. See cases infra notes 53, 54. 


53. Turner v. Liverpool Docks, 6 
Exch. 548, 155 Reprint 659; Van Cas- 
teel v. Booker, 2 Exch. 691, 154 Re- 
print 668. 

54. Schotsmans v. Lancashire, etc., 
Re Com. RAZ Chess2. We Bruno, +6 
Aspin. 138. 


55. See supra § 565. 


56. Aguirre v. Parmelee, 22 Conn. 
473; Johnson v. Eveleth, 93 Me. 306, 
45 A 35, 48 LRA 50; Schwabacher v. 
Kane, 13 Mo. A. 126; Buckley v. Fur- 
eae 17 Wend. (N. Y.) 504, 15 Wend. 


Si aeckiaitio wa eALlyns . 60! 5 Rex. 21.8), 
Lyons v. Hoffnung, 15 App. Cas. 391; 
Bethell® vii Clark, 20 ,Q.) "B.D. 615; 
Ex p. Rosevear China Clay Co., 11 Ch. 
D. 560; Thompson v. Trail, 2 C. & P. 
334, 12 ECL 602, 172 Reprint 150. 

Delivery on yp chartered by buy- 
er see supra § 8 

58. Ruck v. Sab art 5 B. & Ald. 
632, 7 ECL 345, 106 Reprint 1321; 
Brindley v. Cilgwyn State Co., 55 L. 
J: QO. Be 6%. 

[a] Delivery of bill of lading to 


buyer sufficient to devest the right of 


stoppage. Wilmshurst v. Bowker, 7 
ee G. 882, 49 ECL 882, 135 Reprint 
59. See infra § 900. 
60. U. S.—In re Foot, 9 F. Cas. 
No. 4,907, 11 Blatchf. 530. 
Ark.—Jacobs vy. Bentley, 86 Ark. 
186, 110 SW 594, 126 AmSR 1086. 


_ Ilowa.—O’Neil v. Garrett, 
480. 


Mass.—Brooke Iron Co. v. O’Brien, 
135 Mass. 442; Mohr v. Boston, etce., 
ReiCovwd:06 Mass. 67. 

N. Y.—Buckley v. 
Wend. 137, 17 Wend. 504. 

Oh.—Calahan v. Babcock, 
281, 8 AmR 63. 


Pa. 
4, 


6 Iowa 


Furniss, 15 
21 Oh. St. 


30. Pa, 


Tex.—Halff v. Allyn, 60 Tex. 278. 


Eng.—Coates v. Railton, 6 B. & C. 
423, 13 ECL 196, 108 Reprint 507; Ex 
p. Watson, 5 Ch: D. 35;" Reddall’ v. 
Union Castle Mail Steamship Co., 84 


Goad. K. Be 360s) MeDowall wv Snow- 
ball’ Coy i ke (Ct. Sess.) 35. 
Ont.—New Ontario Colonization 


Co., Ltd. v. Gran'd Trunk R. System, 
58 Ont. L. 249, £1926] 1 DomLR 818. 
Forwarding agents see supra § 896. 
61. U. S.—In re J. F. Growe 
Constr. Co., 256 Fed. 907; In re New 
York House Furnishing Co., 169 Fed. 
612, 95 CCA 140. 


Ark.—Jacobs v. Bentley, 86 Ark. 
186, 110 SW 594; Mason v. Wilson, 
43 Ark. 172. 


Iowa.—McFetridge v. Piper, 40 
Iowa 627; Alsberg v. Latta, 30 Iowa 
442. 

Mass.—Coleman v. New York, ete., 
R. Co., 215 Mass. 45, 102 NE 92, 7 
ALR 1366; Naylor v. Dennie, 8 Pick. 
198, 19 AmD 319. 
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inferred that the carrier holds the goods as bailee or 
agent for the buyer, the transit continues after the 
arrival of the goods so long as the goods remain in 
the. earrier’s possession,®” either on the carrier’s 
ship®* or on its cars,°* or in a warehouse,®® or on a 
wharf owned or used by the carrier.°° 
hand, if the carrier enters expressly or by implica- 
tion into a new agreement, distinct from the original 
contract for carriage, to hold the goods for the buy- 
er, as his agent, not for the purpose of expediting 
them to the place of original destination, pursuant 
to that contract, but in a new character, for the 
purpose of custody on the buyer’s account and sub- 
ject to his order, the transit is terminated.°* 
creation of this new relationship between the carrier 
and the buyer can result, however, only by mutual 
assent of both parties as gathered from the attend- 


N. H.—Inslee v. Lane, 57 N. H. 454. 

N. Y.—Gass v. Southern Pacific 
Co; 152 App. Div. 412, 137 - NYS: 261 
fent ye). 

Eng.—Bartram vy. Farebrother, 4 
Bing. 579, 18 ECL 644, 130 Reprint 
891; Coventry v. Gladstone, L. R. 6 
Hq. 44; Holst v. Pownal, 1 Esp. 240, 
170 Reprint 343. 


Ont.—Anderson v. Fish, 16 Ont. 476 
[aff 17 Ont. A. 28]. 


[a] Notice to consignee of arriv- 
al—Where goods arrived at the 
freight station at the destination 


with freight charges unpaid, the fact 
that the carrier notified the consignee 
to remove the goods did not terminate 
the transit so long as thé buyer did 
not take possession or the carrier did 
not attorn to the buyer as his agent. 
In re New York House Furnishing 
Goods Co., 169 Fed. 612, 95 CCA 140. 
But see St. Louis, etc., R. Co. v. Mc- 
Dawitts. (Rex. Civa Atl 65 = SIWirbs 
Gulf, ete., R. Co. v. Somerville Mer- 
cantile Agency, (Tex. Civ. A.) 104 
SW 1072 (in both of which notice to 
the consignee of the arrival of goods 
was deemed sufficient to constitute 
delivery, even though the carrier re- 
tained possession of the goods). 


62. Bauer v. Illinois Cent. R. Co., 
175 Ill. A. 346; Bolton v. Lancashire, 
ete, R. Co., L. R. 1 C. P) 431; Mechan 
+y. North Hastern R. Co. [1911] S. C. 
13484 Wraser ve Witt, ll; R. 7 Bq. 64. 


[a] Delay of carrier’s agent.— 
Even if the continued possession of 
the carrier is due to the delay of the 
agent in making delivery, the transit 
is not terminated. Anderson v. Fish, 
16 Ont! 476 [aff 17 Ont. A. 28]. 


{b] Question for jury.—(1) As af- 
fecting the right of stoppage in tran- 
situ on account of the insolvency of 
the vendee, it is a question for the 
jury whether the transit was ended 
when the vendee, being unable to pay 
the freight, was, to save demurrage, 
allowed by the railroad company to 
unload the cars and pile the goods 
pay the 


in its yard until he could 
freight. Rogers v. Schneider, 13 Ind. 
AY 23, 419 NE 71. (2) Where goods 


forwarded by rail arrive at their des- 
tination and the carrier notified the 
consignee thereof, but they were not 
delivered for several days and until 
after the appointment of a receiver 
of the consignee’s property, the ques- 
tion whether the consignee by allow- 
ing the goods to remain with the car- 
rier intended in the exercise of the 
right of a purchaser to return goods 
after insolvency, to preserve the right 
of the seller to stop in transitu, was 
for the jury. Harding Paper Co. v. 
Allen, 65 Wis. 576, 27 NW 329. 

63. Naylor v. Dennie, 8 — Pick. 
(Mass.) 198, 19 AmD 319; Tucker vy. 
ape te ee 
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On the other 


The 


Humphrey, 4 Bing. 
130 Reprint 866. 


64. Lewis v. 


516, 13 ECL 614, 
Sharvey, 58 Minn. 
464, 59 NW 1096; Inslee v. “Lane, 57 
N. H; 454; Wheeling, etc., R. Co. v. 
Koontz, 61 Oh. St. 551, 56 NE 471, 76 
ein 435; Kitchen v. Spear, 30 Vt. 

65. U. S.—In re J. 
Constr. Co., 256 Hed. 907. 


Dak.—Powell v. McKechnie, 3 Dak. 
319, 19 NW 410. } 


Ga.—Macon, etc., R. Co. v. Meador, 
65 Ga. 705. 


Iowa.—Clapp v. Pack, 55 Iowa 270, 
7 NW 587; McFetridge v. Piper, 40 
Iowa 627; Alsberg v. Latta, 30 Iowa 
442; O’Neil v. Garrett, 6 Iowa 480. 

Kan.—Symns v. Schotten, 35 Kan. 
S10. LO S28: 

Mass.—Brewer Lumber Co. v. Bos- 
ton, -etc:,, Rai ‘Coy 179 Mass, 22:3) “60 
NE 548, 88 AmSR 3875, 54 LRA 435. 

Mo.—Letts-Spencer’ Grocer Co. v. 
Missouri Pach Ri Co., 22388 Mo. A. 352, 
122 Sw 10. 


Oh.—Calahan v. Babcock, 21 Oh. St. 
281, 8 AmR 63. 


Pee Piste v. Bowman, 2 Pearson 


_ S. C.—In re’ F, W. Poe Manufactur- 
inks 'Co,-960Ss.C. 195, 80S) 194, 


Wis.—Jeffris Vilbitch buns Cor 
93 Wis. 250, 67 NW 424, 57 AmSR 919, 
338 LRA 351. 


Eng.—Ex p. Barrow, 6 Ch. D. 783; 
Ex p. Watson, 5 Ch. D. 35. 

Ont.—McLean vy. Breithaupt, 12 Ont. 
A, 383; Morgan Envelope Co, v. Bous- 
tead, 7 Ont. 697. 


[a] TIllustration.—W here goods 
were destined for Shanghai, ‘the mere 
fact that on their arrival at an inter- 
mediate point the goods were put ina 
carrier’s warehouse and the carrier 
said to the purchaser ‘‘We hold the 
goods at your disposal’ did not ter- 
minate the transit. Ex p. Watson, 5 
Ohi Dass: 


66. Ocean SS. Co. v. Ehrlich, 88 Ga. 
502, 14 SE 707, 30 AmMSR'164; Clark v. 
Lynch, 4 Daly (N. Y.) 83; Edwards 
v. Brewer, 2 M. & W. 375, 150 Reprint 
802. 

67. Iowa. 
40 Iowa 627. 

Mass.—Coleman v. New York, etc., 
R. Co., 215 Mass. 45, 102 NE 92. 

Miss.—Langstaff v. Stex, 64 Miss. 
171, 1S) 97, 60 AmR 49. 


N. H.—Reynolds v. Boston, ete., R. 
Cor 543 Ni Heb 80: 

N. C.—Williams v. Hodges, 113 N. 
C. 36, 18 SE 83. 

Pa.—Mariette v. Frisbee Hardware 
Co., 43 Pa. Co. 4 


F. Growe 


McFetridge v. Piper, 


[§ 898 


ing facts and circumstances.°* It has been held that 
if the goods are delivered to an agent selected by the 
carrier to hold the goods as agent of the buyer, the 
transit is terminated.®® 

Delivery to transfer company.’ 
the goods to a transfer company after their arrival 
is not a delivery to the buyer if the company is mere- 
ly an intermediate carrier between the previous car- 
rier and the buyer,’! but on the other hand if the 
company may be considered as a receiving agent for 
the buyer under a general or special authority, the 
delivery to the company may constitute a delivery 
to the buyer so as to terminate the transit.*? 

Payment of freight. 
lien for the unpaid freight charges, although not con- 
clusive, is indicative that the carrier does not hold 
the goods for the buyer so as to terminate the trans- 


The delivery of 


The existence of the carrier’s 


Eng.—Tayltor v. Great Eastern R. 
05, LS OR eis ac BEA 2 aarmenes 
Anderson, 2 Campb. 242, 170 Reprint 


1143; Allan _v. Gripper, 2 Cromp. & 
J. 218, 149 Reprint 94. 
See St. Louis, ete., Co., v. McDa- 


vitt jeChex, (CivVA“) i 6 be SiWeeor 


Gulf, 
(HHOhn 1ae, 


Co. v. Somerville Mercantile 
Agency, (Tex. Civ. A.) 104 SW 1072 
(in both of which cases notice to 
consignee of arrival of goods was 
sufficient). 


[a] Evidence of agency.—Where 
goods were stored by the carrier be- - 
cause the freight was not paid and 
the property removed in the time re- 
quired by the carrier’s rules, and the 
consignee testified that a few days 
after the arrival of the goods he tele- 
phoned to the carrier’s agent to store 
them, and did not remember what 
the agent said, but thought he said 
“all right,’ and the agent testified 
that he stored the goods in the usual 
course of business without directions 
from anyone, the evidence was in- 
sufficient to show that the goods were 
stored by direction of the consignee, 
so as to make the carrier his bailee, 
and terminate the consignor’s right 
of stoppage in_ transitu. Brewer 
Lumber Co. va Boston,’ etc.) Rw Cox 
179 Mass. 228, 60 NE 548, 88 AmSR 
375, 54 LRA 435. 

[b] Receipting for goods.—lIf, 
after the buyer paid the freight and 
receipted for the goods, they were 
left in the carrier’s possession sub- 
ject to later removal by the buyer, 
the transit was ended. Langstaff v. 
Stix 264 Miss 2L7h, IS2.97,) 60 Aas 
49; Foster v. Frampton, 6 B. & C. 
107, 13 HCL 60, 108 Reprint 392, 2 
C. & P. 469, 12 ECL 681, 172 Reprint 
212; Rowe v. Pickford, 1 Moore C. 
PL b26 8 Taunt, 33) 4° HCL ol; 29 
Reprint 3138. 


68. In re New York House Fur- 
nishing Goods Co., 169 Fed. 612, 95 
CCA 140; Powell v. McKechnie, 3 
Dak. 319, 19 NW 410; McLean vy. 
Breithaupt, 12 Ont. A. 383. 


69. Lane v. Robinson, 18 B. Mon. 
(Ky.) 623. 


70. Forwarding agents see supra 
§ 896. 
71. Colo. Weber v. Baessler, 3 


Colo. A. 459, 34 P 261. 
Atop saat v. Mitchell, 38 Mich. 
390. : 


Mo.—Scott v. William B. Grimes 
Dry-Goods Co., 48 Mo. A. 521. 


N. H.—Inslee v. Lane, 57 N. H. 454. 


Pa.—Jenks vy. Fulmer, 160 Pa. 527, 
28 A 841. 


Tex.—Harris v. Tenney, 85 Tex. 
254, 20 SW 82, 34 AmSR 796. 
72. Shoninger v. Day, 61 Mo. A. 


366; O’Neal v. Day, 53 Mo. A. 139. 


For later cases; developments and changes in the law see Annotations, same title and section number. 


a 
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§§ 898-902] 


lt 
charges by the buyer may be a circumstance indicat- 
ing that the carrier holds the goods as agent of the 
buyer,’* but such fact is not conclusive of the ter- 
mination of the transit.7° 


[§ 899] f. Entry in Customhouse or Deposit in 
Bonded Warehouse. The transit is not terminated 
by the possession of the goods by officers of customs 
prior to entry,‘° or by entry in the customhouse, the 
duties remaining unpaid.’ If, however, the buyer 
or the subpurchaser gives bond for the payment of 
duties and deposits the goods in his own name in a 
bonded warehouse the transit is at an end, and the 
right of stoppage no longer exists.** But if the 
goods are deposited in the seller’s name and subject 
to his order, there is not a delivery to the buyer suffi- 
cient to terminate the transit.’°® 


[§ 900] g. Interception of Goods and Reship- 
ment.®° Although the transitus of the goods ordi- 
narily means a carriage of the goods to the destina- 
tion agreed on by the parties,*! the transit may be 
intercepted and terminated by the buyer’s taking 
possession of the goods at an intermediate point.*? 
If the original transit is ended by a delivery to the 
buyer at the destination or at an intermediate point, 
a reshipment by the buyer or his agent is not such a 
renewal of the transit as will revive the right of 
stoppage.*? If, however, the agent of the buyer in 
intercepting the goods acts as agent of the sellers of 

73. Norfolk Hardwood Co. v. New 
York Cent., ete., R. Co., 202 Mass. 160,} Biggs v. Barry, 


88 NE 664: Jeffris v. Fitchburg R.|2 Curt. 259. 
Co., 938 Wis. 250, 67 NW 424, 57 AmSR 
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On the other hand, payment of the freight . 


Fed. 629, 108 CCA 493, 34 LRANS 31; 86. 
3 F. Cas. No. 1,402,| A. 12 
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other goods accompanying those in question, this 
does not affect the right of the seller of the partic- 
ular goods to stop them in transit.*# 


[§ 901] 6. Waiver or Loss of Right*°—a. In Gen- 
eral. So long as the goods are in transit, the seller is 
not deprived of his right to stop the goods by mere 
delay in exercising it.*° Nor is the right waived by 
the unauthorized act of the seller’s attorney in bring- 
ing an action for the price, if it is promptly repudi- 
ated by the seller,** and it has been held that a re- 
covery of judgment on a draft accepted by the buy- 
er for the price does not waive the right.4% The 
right, however, may be waived by the seller’s con- 
senting to a resale by the buyer,®® or by an election 
to resort to another remedy, such as .attachment®® 
or rescission.®! But if the attachment is levied by 
mistake as to the existence of the right of stoppage 
and is immediately dismissed on discovery of the mis- 
take, the right is not lost.°? Since the exercise of 
the right presupposes that the title is in the buyer,?* 
the right may be lost if the title to the goods revests 
in the seller either by a retransfer of the bill of lad- 
ing to the seller,®* or by the seller’s election to re- 
scind the sale,®® although the exercise of the right 
of stoppage does not of itself rescind the sale.°® 


[§ 902] b. By Payment.°’ The giving of a note 
or bill of exchange by a debtor ordinarily is not a 
payment of the debt,°* and while not negotiated the 
right to stop the goods is ordinarily not waived by 


se RRA eRe v. Kane, 13 Mo. 


87. Calahan v. Babcock, 21 Oh. St. 


919, 33 LRA 351. 


74. Langstaff v. Stex, 
Wit 1S 97,605 AmR. 49° 


75. Coleman v. New York, etc., R. 
€o.; 215 Mass. 45, 102 NE 92, 7 AUR 
1366. 


76; 4 Int re Talbot, 185 Fea. 986; 
Burnham v. Winsor, 4 F. Cas._No. 
2,180; Donath vy. Broomhead, 7 Pa. 
301. 


Tepe OLDrOOK, WY.2 VOSS, 19a7.N. AY 
Super so 31 Harris veda, ilo oN. JY. 
Super. 606 [iets See INiS 2 249]; Hau- 
terman v. Bock, 1 Daly (N. Y.) 366; 
Western Transp. Co. v. Hawley, 1 
Daly (N. Y.) 327; Mottram v. Heyer, 
5 Den. (N. Y.) 629 -[rev.1 Den. 483]; 
Northey v. Field, 2 Esp. 613, 170 Re- 
print 472; Lewis v. Mason, 36 U. C. 
QE (Ont) 0590s burr. VWWallson wel: 
UE CaQB: \COnt:). Ai8; 


78. “In re’ Talbot, 185 “Fed. 986; 
Sheppard vy. Newhall, 54 Fed. 306, 4 
CCA 352; Cartwright v. Wilmerding, 
24.N. Y¥. 521; Fraschieris v. Hen- 
riques, 6 AbbPrNS (N. Y.) 251; Wi- 
ley v. Smith, 2 Can. S. C. 1 [overr 
Granam v. Smith, 27 U. Ce C,Ps (Ont.) 
teesetowellive Alporte i> GCC nr, 
ae Bolly VS “Vee Smith, 27Onts 


64 Miss. 


79. In re Bearns, 2:°F...Cas. No. 
1,191, 18 NatBankrReg 500. 


80. Shipment on order of third 
persons see supra § 892. 


81. See supra § 898. 
82. Wood v. Yeatman, 15 B. Mon. 


(Ky.) 270; Secomb v. Nutt, 14 B. 
Mon. (Ky.) 324; Walsh v. Blakely, 6 
Mont. 194, 9 P 809; Jordan v. James, 
5 Oh. 88; Reddall v. ‘Union Castle 


Mail SS. Co., 13 "Asp. 51. 


[a] Delivery to subpurchaser on 
an order by the buyer terminated the 
transit, although the goods had not 
reached the destination contemplat- 
ed by the parties. Stevens v. Wheel- 
er, 27 Barb. (N. Y.) 658. 


83. U. S.—In re Paterson Co., 186 


Mass.—Norfolk 
New York Cent., ete, R. Co., 202 
Mass. 160, 88 NE 664; Brooke Iron 
Co. v. O’Brien, 135 Mass. 442. 


N. Y.—Becker v. Hallgarten, 86 N. 
We ee eLlarricw ves Eravtits aiimNes cir 4.9 
Laff te ING We 606]. 


Pa.—Cabeen v. Campbell, 30 Pa. 
254; Hays v. Mouille, 14 Pa. 48; Pot- 
tinger v. Hecksher, 2 Grant 309. 

Vt.—Guilford v. Smith, 30 Vt. 49. 

Eng. ixeepe Miles: 1 5@~ Bas Dx ses 
Kendall vy. Marshall, 11 Q. B. D. 356; 
Bx. p. Gibbes, 11. Ch. D.101; Fraser 
We eVect, eee 7 RB Gaen od Ores 
Baldwen, 5 Bast 175, 102 Reprint 
1036; Aonsee Vv. Eppenheim, 21 T. 1 
R. 46 


Hardwood Co. 


N. Pie olson v. Lockhart, 30 N. 
B. 398. 


[a] Transfer to warehouse.—An 
order for the delivery of the goods 
at a particular warehouse within the 
town originally designated as the 
destination is not a direction to start 
the goods to another destination, so 
as to deprive the seller of his right 
of stoppage in transitu. Lewis v. 
Sharvey, 58 Minn. 464, 59 NW 1096. 


[b] Rebilling of goods by buyer 
(1) to a third person does not revive 
the original transit from the seller, 
but constitutes a new transit even 
though the buyer did not take actual 
possession of the goods. In re Pat- 
erson Co., 186 Fed. 629, 108 CCA 493, 
34 LRANS 31. (2) Rebilling the 
goods by the buyer to himself under 
an assumed name for a fraudulent 
purpose will not constitute a deliv- 


ery sufficient to end the transit. In 


re Nesto, 270 Fed. 503. 
84. Hays v. Mouille, 14 Pa. 48. 


85. Cross references: 
By termination of transit see supra 
§§ 894-900. 
By noe ae of bill of lading see su- 
pra 
Walver and loss of lien see supra § 
1 


vy.| 281, 8 AmR 63. 


88. Northern Grain Co. v. Wiffler, 
223 N, Y. 169, 119 NE 393, 7 ALR 1370. 


89. Baton vy, Cooks 32. sVatiwbise 
Shipment on order of third person 
see supra § 892. 
90. Woodruff v. Noyes, 15 


335 


[a] In Texas (1) attachment of 
goods did not prevent the seller, on 
dismissal of the action, from stop- 
ping the, goods in transitu, although 
there was a finding that the seller 
was at first unaware of his right to 
stop the goods and further evidence 
that the buyer acquired the goods by 
fraud. Allyn v. Willis, 65 Tex. 65. 
(2) Attachment of the goods destroys 
the right of stoppage unless the sell- 
er was mistaken as to the existence 
cree right. Fox v. Willis, 60 Tex. 

oO. 

91. Kearney Milling, ete., Co. v. 
Union, Pac. R. Co., 97 Iowa 719, 66 
NW 1059, 59 AmSR 434 


92. Fox v. Willis, 60. Texesnioe 
93. See supra § 889. 
94. See case infra this note. 


[a] Retransfer void as fraudulent 
preference under the Bankruptcy Act 
is void for all purposes, so that title 
never revests in the seller so as to 
deprive him of _the right of stoppage. 
Per Bigham, J., in Re Johnson, 99 
le Reps IN, S. 305 [appr Re O’Sul- 
livan, COMIN nh wept ING joe 69 Goer 
Collins; se) ak 


95. Kearney Milling, ete. Co. vy. 
Union, Pac: Re Co; ot Iowa’ 719, 66 
NW 1059, 59 AmSR 434. 


Revesting of title by rescission see 
supra § 280 

96. See infra § 904. : 

97. Loss of lien by payment see 
supra § 882. 

What constitutes payment general- 
ly see Payment §§ 15-66. 

98. See Payment § 40, 


Conn. 
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the delivery of a promissory note to the seller for 
the price,®® or the acceptance of a bill of exchange 
by the buyer,! unless the instrument is accepted as 
actual rather than conditional payment.” It has been 
said that the acceptance of the note, order, or accept- 
ed bill of a third person, without the indorsement or 
guaranty of the buyer, divests the right,*? but the 
mere fact that the seller is authorized to draw drafts 
on third persons for the price does not divest the 
_ right where the draft is not accepted.* 


As a general rule part payment 
of the purchase price does not prevent the exercise 
of the right to stop the goods in transitu.® 


Antecedent debt. If goods are shipped by the sell- 
er to pay an antecedent debt owed to the consignee, 
the right to stop may not ordinarily be exercised.°® 

[§ 903] 7. Manner of Exercise of Right and En- 
In order to exercise the right of stop- 
page in transitu the seller must do some act indica- 
tive of his intention to repossess himsélf of the 
While an actual seizure of the goods by the 


Part payment. 


forcement. 


goods." 


99. Ind.—Rogers v. Schneider, 13 
Ind. A. 28, 41 NE 71. 

Iowa.—Clapp v. Sohmer, 
213 NW 639: 


Mass.—Brewer Lumber Co, v. Bos- 


55 Iowa 


ton, ete., Ri Co. 179 Mass. 228, 60 
NE 548, 88 AmSR 375, 54 LRA 435, 
Oh. KOpLtz,, 49 Oh. St. 


41, 29 NE 1124, 34 AmSR 531. 
Pa.—Hays v. Mouille, 14 Pa, 48. 


Ont Burr va, Wilson, £3) Uz Car@; 
B. 478. 

1. U. S—Burnham v. Winsor, 4 
HN Gasi ONO, 2,180), 


T1l.—Lake Shore, etc., R. Co. v. Na- 
tional Live Stock Bank, 59: TVA. 451. 


Me.—Newhall v. Vargas, 13 Me. 93, 
29 AmD 489. 


Mass.—Seymour v. 
Mass. 272. 

N. Y.—Ainis v. Ayres, 62 Hun 376, 
16 NYS 905. 


Eng.—Kinloch v. Craig, 4 Bro. P. 
C4 2 Reprint 32, 37D) R119, i838, 
100 Reprint 487, 858; Feise vv. Wray, 
3 Hast 93, 102 Reprint 532; Hdwards 
Vv. Brewer, 2M, & W. ‘375, 150 Reprint 


Newton, 105 


802; McDowall v. Snowball Co., 7 F. 
(Ct. Sess.) 35. 

Newfound!].—Barnes v, Lopez, 5 
Newfoundl. 89. 

OP WOla piv... SoOhmer, vbb: Lowa, 7273), 
7 NW, 639. 

38. Haton v. Cook, 32 Vt. 58. 


4, 
189. 


5. Burnham v. Winsor, 4 °F. Cas. 
No. 2,180; Newhall v. Vargas, 13 Me. 
98, 29 AmD 489; Jordan v. James, 
5 Oh. 88; Feise v. Wray, 3 Hast 93, 
102 Reprint 532; Edwards v. Brewer, 
2 M. & -W. 375, 150 Reprint 802; 
Hodgson v. Loy, 7 T. R. 440, 101 Re- 
print 1065. 

[a] Where buyer compounds with 
his creditors, including the seller, and 
the composition is secured by bills, 
the right of stoppage in transitu is 
lost, although the whole composition 
money has not yet been paid. Nich- 
Olsenct Hart, bnCiiGe. Pai h79, 24 TCL 
514, 172 Reprint 929. 


6. Clark v. Mauran, 
Ye) 1335 
(Pa.) 106; 
(Pa.) 177, ,;2° Dall: 
1 AmD 276. 

fa] General remittance of money 
shipped by a debtor to his creditor 
on account of his debt may not be 
stopped in transitu. Smith vi 


Bell v. Moss, 5 Whart. (Pa.) 


3 Paige (N. 
Summeril v. Elder, 1 Binn. 

Wood vy. Roach, 1 Yeates 
USO Weeds 1340; 
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delivery.*2 


Bowles, 2 Esp. 578, 170 Reprint 461. 


[b] Where there are mutual ac- 
counts between the parties, a con- 
signor is not obliged to wait until 
such accounts are adjusted in order 


to exercise the right of stoppage. 
Wood! v.' Jones; 7 D.' & BR. 126, 16 
ECL 274, 

7 Rucker v. Donovan, 13 Kan. 


251, 19 AmR 84, 


[a] Mere insolvency or bankrupt- 
cy of the buyer does not of itself 
amount to a stoppage in transitu. 
Rucker v. Donovan, 18 Kan. 251, 19 
AmkR. 84; Scott ‘vi Pettit, 3 B: & P. 
469, 127° Reprint 255. 


8. Felix Vv. Brandstetter Co., 
(Iowa) 89 NW 971; Rucker v. Dono- 
van, 18 Kan. 251, 19 AmR 84; O’Brien 
vi Norris, 16 Md. .122,..77 “AmD 1284; 
Booth SS. Co. v. Cargo Fleet Iron 
LOG a2 Key eo 0 ei INiOrEne ye rv. 
613, 170 Reprint 472; 
1 Esp. 240, 170 Re- 


Co., 
Field, 2 Esp. 
Holst v. Pownal, 
print 348. 

9. Reynolds v. Boston, etc., R. Co., 
43 N. H. 580. 

ic See statutory provisions. 

Cal.—Jones v. Earl, 37 Cal. 

630 99 AmD 338. 


Mo.—Schwabacher v. Kane, 13 Mo. 
A, 126. 

N. H.—Reynolds v. Boston, etc., R. 
Co., 43: N. Hie 580. / 


S. C.—Pool v. Columbia, etc. R. 
Go,s823 ISEiCA286. 

Eng.—Bohtlingk y. Inglis, 3 East 
381, 102 Reprint 643. 

Ont.—New Ontario Colonization 
Co Lita ive. Granda Drinic neo. Dit 
Ont, L. 244, [1925] 3 DomLR 870; 
Ascher v. Grand Trunk R. Co., 36 U. 
CAIQ er e0i00). 

[a] Mailing notice to the carrier 


is not sufficient unless it was re- 
ceived, Millard v. Webster, 54 Conn. 
415, 8 A 470. 


[b] Goods in bond.—Where the 
goods are delivered by the carrier 
to the custom officials, the better 
practice is to serve notice on the cus- 
tom officers as well as on the car- 
rier, although the possession of the 
carrier under such facts continues. 
Ascher v. Grand Trunk R. Co., 36 U. 
CS ON BwCOnit i609. 


[ec] Form of notice held suffi- 
cient.—‘‘ ‘Confirming telephone con- 
versation, of this) p.m) will you 


please instruct your agent at Toronto 
by wire to withhold delivery of the 
following cars of lath’ (identifying 


Conditions ‘precedent to stoppage. 
sary that a note or bill given for the price should be 


[$§ 902-903 


seller is not necessary,® and while it has been held 
that a demand for a redelivery of the goods is un- 
necessary,’ generally either under statutes?® or in 
the absence thereof, the seller at least must notify 
the carrier or middleman in possession of the goods. 
A notice to the buyer is insufficient.+? 
has custody of the goods notice must be given to 
such person or, if given to the principal, it must be 
eiven at such a time and under such circumstances 
that the principal, by the exercise of due diligence, 
may communicate it to his servant in time to prevent 
If the goods have left the carrier’s pos- 
session, notice should be given to the party in pos- 
session,!* such as an officer under legal process,*? 
or assignee in insolvency,?® or customs officer.17 
too, the right may be exercised by filing a claim to 
the fund in court derived from the sale of the goods 
under legal process.*§ 


If a servant 


So, 


~ 


It is not neces- 


them by numbers). ‘These cars were 
both shipped by us on the 28th 
March, from Jacksonborough, On- 
tario, to oti VV Ltd., Greenwood 
avenue siding, Toronto, Ont. We 
will give you disposition orders on 
the above cars as soon as possible, 
but in the meantime please see that 
they are held to our order.’”’ ee 
Ontario Colonization Co., Ltd. 
Grand: DrunikeiRe i©ox, SiO tame 244, 
[1925] 3 DomLR 870, 871. 


{d] Rights of carrier.—In case 
the agent of the seller of goods noti- 
fies the carrier not to deliver them, 
the carrier has the right to a reason- 
able time to ascertain the facts, and 
the agent to produce his authority 
and to furnish an indemnity. Reyn- 
oie v. Boston, sete, RviCot, '43" Neiee. 


Sufficiency of noticé as affecting 
carrier’s liability see Carriers § 320. 


12: Mottram v. Heyer, 5 Den. (N. 
WE). LO 2ZOu 
[a] Notice to consignee to hold 


proceeds of the goods is insufficient, 
even if it-is assumed that notice to 
the consignee was the proper on 


cedure. Phelps v. Comber, 29 Ch 
TO Sale 
13. In re White, 205 Fed. 393; 


Ex 
Whitehead Vie) 
518, 152 Reprint 


p. Falk, 14 Ch. D. 446; 
senderson: 9M. & W. 
19, 


fa] Illustration.—Where goods 
sold to a bankrupt were in posses- 
sion of the carrier’s agent at the 
destination, notice by the seller to 
the carrier's agent at the point of 
shipment of its election to exercise 
his right of stoppage in transitu, not 
made in sufficient time to be reason- 
ably communicated to the agent in 
possession of the goods prior to de- 
mand by the bankrupt’s receiver in 
bankruptcy, was insufficient. In re 
White, 205 Fed. 393. 


14. Schwabacher v. Kane, 13 Mo. 
A, 126; Mottram v. Heyer, 5 ‘Den. (N. 
Y.) 629; Hx p. Watson, 5 Che Die sbr 
Whitehead v. Anderson, 9M. & W. 
518, 152 Reprint 219. 


15. Rucker v. Donovan, 13 Kan. 
251, 19 AmR 84;  Schwabacher vy. 
Kane, 13 Mo. A, 126. 

‘ 16. Bell v. Moss, 5 Whart. (Pa.) 

89. ; 

17. Mottram v. Heyer, 5 Den. (N. 
Y.) 629; Ascher v. Grand Trunk EF. 


Coy 36 'U. C. Q. B. (Ont.) 609. 


18. O’Brien v. Norris, 16 Md. 122, 
77 AmD 284. 


For later-cases, developments and changes in the law see Annotations, same title and section number. 
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tendered as a condition precedent to stoppage,*® or 
that the amount received in part payment should be 
returned.”° 


Right of action.*: If the seller has taken proper 
steps by notice to exercise his right of stoppage he 
may, except as against a bona fide transferee of the 
bill of lading,?* enforce his claim to the goods by an 
action against those in possession,?® such as an of- 
ficeer acting under legal process,** and to such an 
action the buyer is not a necessary party.?° An ac- 
tion may also be brought against an ordinary pur- 
chaser from the buyer to eho a bill of lading has 
not been properly transferred,?® or against the buy- 
er’s assignee.?7 Since the effect of the exercise of 
the right of stoppage is to restore the seller to his 
position as an unpaid seller with a lien on the 
gzoods,?§ if he secures possession, he ordinarily en- 
forces his hen in the manner provided,?® and under 
the Uniform Sales Act®® he may under certain con- 
ditions proceed to resell the goods in the manner and 
within the time hereinafter considered. 

[§ 904] 8. Operation and Effect.*? The right of 
stoppage in transitu is ordinarily considered as an 
extension of the seller’s lien,?* and as a general 
rule, either by statute** or at common law, the ex- 
ercise of the right of stoppage does not necessarily 
rescind the’ sale,*® so as to revest the title or gen- 
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eral property in the seller,?* but simply restores the 
goods to the possession of the seller,*? so that he is 
in the same position in which he was before he part- 
ed with possession, and hence is entitled to exercise 
his rights as an unpaid seller.** The buyer on ten- 
der or payment of the purchase price is entitled to 
the possession of the goods,*® for such tender or 
payment discharges the debt and extinguishes the 
lien.*° The exercise of the right of stoppage in 
transitu puts an end to the contract of carriage.*? 


Effect on holder of bill of lading. The rights of 
a bona fide transferee for value of the bill of lading 
are superior to the seller’s right of stoppage,*? and 
the retaking of the goods by the seller from the 
possession of the carrier in an action of replevin of 
which the transferee had no notice, and recovery of 
judgment in favor of the seller in such action, do 
not bar the right of the transferee to maintain an 
action against the seller for conversion.*? 

[§ 905] D. Recovery of Goods or Their Pro- 
ceeds*4—1. Nature and Basis of Right—a. In Gen- 
eral. In contrast to the exercise of the right of stop- 
page in transitu*®> the right of an unpaid seller to 
recover the goods as-herein discussed presupposes 
that possession of the goods is in the buyer or a 
third person but that title to the goods either re- 
mains or revests in the seller.*® So in the absence 


Rear eet v. Be re bees ae 33. See supra § 873. Mee or ilw ate V3 v. Donovan, 13 Kan. 
ouille v. Hays, Pa to; tua 34. See statutory provisions. m 4 
Poohine 802, Bae ee ey 35. U. S.—In re Arctic Stores, 258 93.95 -—Newhall v. Vargas, 15 Me. 
ber. Co. v. Boston, etc, R. Co., 179| Fed. 688; Sheppard v. Newhall, 54 9 AmD 489. 
Mass. 228, 60 NE 548, 88 AmSR 375, Fed. 306, 4 CCA 352. Mass.—Stanton v. Eager, 16 Pick. 
54 LRA 435 (the right may be exer-| JIllL—Shaw v. Lady Ensley Coal,| 467; , Rowley v. Bigelow, 12 Pick. 


cised on the seller tendering back 
the notes, even though they may 


have been negotiated, since the return) | “Tynidn Pace. 


ete., Co., 147 Ill. 526, 


Iowa.—Kearney Milling, 
Co., 


307, 23 AmD 607. 


Mo.—Letts- pponces Grocer Co. v. 
Missouri Pac. R. Co., 188 Mo. A. 352, 
122 SW 10. 


35 NE 620. 


ebel, CO. 
97 Iowa 719, 


of the notes is all the consignee can 
require). 

20. Newhall v. Vargas, 13 Me. 93, 
29 AmD 489. 


21. Liability of carrier see Car- 
riers § 320; Shipping [35 Cyc 203]. 

22. See supra § 893. 

23. See cases infra notes 23-27. 

24. Wolf v. Shepherd, 103 Ala. 
241, 15 S 519; Letts-Spencer Grocer 
GOOFS Wes Missouri Pac. R. Co., 138 Mo. 
A, 352,122 SW 10; Pottinger v. Heck- 
sher, 2 Grant (Pa.) 309; Harris v. 
Tenney, 85 Tex. 254, 20 SW 82, 34 
AmSR 796. 

25. Harris v. Tenney, supra. 

26. Sheppard v. Newhall, 54 Fed. 


309, 4 CCA 352. 


27. Litt v. Cowley, Holt N. P. 338, 
3 ECL 138, 171 Reprint 264, 7 Taunt. 
169, 2 ECL 310, 129 Reprint 68. 


fa] Bills of lading.—Where goods 
in a customhouse, before entry for 
importation from a foreign country 
were stopped in transitu by the sell- 
er, the purchasers having made an 
assignment for the benefit of cred- 
itors, an action could be maintained 
by the sellers to, compel the purchas- 
ers and their assignees to indorse or 
assign and deliver the bills of lading 
and invoices to the sellers to enable 
them to enter the goods. Strahlheim 
v. Wallach, 12) Daly (N. Y.) 313. 


28. See infra § 904. 

29. See supra § 888. 

30. Uniform Sales Act § 60. 

31. Resale see infra §§ 927-945. 
32. Cross references: 


Demurrage see Carriers §§ 733-745; 
Shipping [86 Cyc 347]. 

Effect on carrier’s liability see Car- 
riers § 320. 

£ffect on carrier’s lien for freight see 
Carriers § 322; Shipping [386 Cyc 
298]. 


66 NW 1059. 
Kan.—Rucker ‘vy. Donovan, 
251, 19 AmR 84. 


Me.—Newhall v. Vargas, 13 Me. 93, 
29 AmD 489, 15 Me. 314. 


Mass.—Stanton v. Eager, 16 Pick. 
467; Rowley v. Bigelow, 12 Pick. 307, 
23 AmD 607. 


Oh.—Jordan v. James, 5 Oh. 88. 


Tenn.—McGill v. Chilhowee Lum- 
ber Co., 111 Tenn. 552, 82 SW 210. 


Tex.—Allyn v. Willis, 65 Tex. 65; 
Chandler v. Fulton, 10 Tex. 2, 60 
AmD 188. 


W. Va.—Sharp v. Campbell,-89 W. 
Va. 526, 109 SE 611. 


Eng.—vU. S. Steel Products Co. v. 


13 Kan. 


Great Western R. Co., [1916] 4 A. 
C. 189; Booth SS. Co. v. Cargo Fleet 
Tron, Coy mi1916]), "2, KK. 151957057) eMart 


ter of Humbertson, De Gex 262. 


Ont.—Brassert v. McEwen, 10 Ont. 
179; Childs v. Northern. R. Co., 25 
Wi a Oop Bin lo. 


36. In re Arctic Stores, 258 Fed. 
688; Stanton v. Hager, 16 Pick. 
(Mass.) 467; Cross v. O’Donnell, 44 
IN. oY.661 4 AmR 721) (Ux, Si. Steel 
Products Co. be Great Western R. 
Co. ELIT TRAN Ce £89). 


37. Pool v. Seon CUC ame OOs, 
23 S. C. 286; McGill v. Chilhowee 
Lumber Co., 111 Tenn. 552, 82 SW 
210. But see Phillips-Patterson Co. 
v. Northwestern R. Co., 108 S. C. 166, 
93 SE 868 (where it was said that ti- 
tle revested in the seller). 


38. U. S.—In re Arctic Stores, 258 
Fed. 688. 

Ala.—W°lf v. Shepherd, 103 Ala. 
241 o1beS- blo: 


ke v. Thomas, 20 ‘Conn. 


N. Y.—Rosenthal v. Weir, 
Y. 148, 63 NE 65, 57 LRA 527; Bab- 
cock v. Bonnell, 80 N. Y. 244; Cross 
er O’Donnell, 44 N. Y. 661, 4 AmR 


Oh.—Diem v. Koblitz, 49 Oh. St. 


41, 29 NE 1124, °34 AmSR > 531: 
Jordan v. James, 5 Oh. 88. 


S. C—Monaghan Mills v. Gilreath 
Mfg. Co., 96 S. C. 195, 80- SE 194. 

Tex.—Allyn v. Willis, 65 Tex. 65. 

W. Va.—Sharp v. Campbell, 89 W. 
Va. 526, 109 SE 611. 

Eng.—Matter of Humbertson, De 
Gex 262; Jeffs v. Wood, 2 P. Wms. 
128, 24 Reprint 668; Gibson ve Car=- 
pes: 8 M. & W. 321, 151 Reprint 


170 N. 


ee .—Brassert v. Mcrwent 10 Ont. 

Enforcement of seller’s lien see su- 
pra § 888. 
rere of goods see infra §§ 927-— 

39. Sheppard v. Newhall, 
306, 4 CCA 352; Rogers v. Thomas, 
20 Conn. 53; Sharp Ve Aap ees 89 
W. Va. 526, 109 SE 611 

40. See supra § 882. 

41. Jones v. Earl, 37 Cal. 630, 99 
AmD 338; Rosenthal v. Weir, 170 N. 
Y. 148, 63 NE 65, 57 LRA 527. 

42. See supra § 893. 


43. Rawls v. Deshler, 4 Abb. Dec. 
a: ¥.) 12, 3 Keyes 572), 3: Transer! Ay 


54 Fed. 


44, Conditional sales see infra §§ 
1309-1341, 1360. 


Recovery of advances by buyer see 
infra §§ 1056-1087. 


45. Nature and basis of right see 
supra § 889. 


46. Rogers v. 
3 


Thomas, 20 Conn. 


920" [59° Oxd.] 


of a revesting of title in the seller,*” if the sale is 
absolute and unconditional,*® as where credit is ex- 
tended,*® or a cash payment is waived,®° or a check 
is accepted as absolute payment,®! or where there 
is a delivery to and acceptance of the goods by the 
buyer,>”? as a general rule the seller cannot retake 
the goods for nonpayment of the purchase price 


47. See infra § 906. 

48. Ark.—Laughlin v. Tyler, 
Ark, 1183, 9 SW (2d) 567. 

Ga 

7 SE 141, 

Il].—Patton vy. Campbell, 70 Ill. 72, 

Miss.—Hazlehurst Lumber Co. v. J. 
A. Fay, ete., Co., 18 S 485. 


aie 


N. C.—MecGraw v. Gilmer, 83 N. C. 
162. 

Pa. s, 169 Pa. 126, 
32 A 289. 


Tex.—Beckville Continental State 
Bank v. Trabue, (Civ. A.) 150 SW 209. 

Sask.—Churchill vy. MacRae, 7 Sask. 
1h ALOs 

Transfer of title generally see su- 
pra §§ 531-611. 

[a] Delivery of property in ex- 
change for legal services vested title 
in an attorney so that the seller could 
not reclaim the property from his es- 


tate. McCraw v. Gilmer, 83 N. °C. 
162. 
[b] Indorsement of note.—Where 


it appeared that the indorsement of 
a note by a certain party was agreed 
to for the purpose of additional secu- 
rity, but not as a condition precedent 
to the passage of title to the goods, 
the seller could not claim the goods 
as against a prior lienholder of buy- 
er’s mill. Hazlehurst Lumber Co. v. 
J. A. Fay, etc., Co., (Miss.) 18 S 485. 


49, Ill.—McNail v. Ziegler, 68 Ill. 
224; Sears v. Higbee, 225 Ill. A. 197. 


La.—Lalance-Grosjean Mfg. Co. v. 
Wolff, 28 La. Ann. 942. 

Me.—Pyrene Mfg. Co. v. Burnell, 
127 Me. 503, 144 A 649; Southwick v. 
Smith, 29 Me. 228. 

Mass.—Blanchard  v. 
146 Mass. 24, 14 NE 919. 


Mo.—Steinwender v. Creath, 44 Mo. 
A. 356, 

N. Y.—McCrackan v. Cholwell, 3 N. 
Waa 

See Bentley v. Snyder, i01 Iowa 1, 
69 NW 1023 (holding that an ordinary 
sale of merchandise on credit does 
not establish trust relations between 
the parties, giving the seller a lien on 
the goods or their proceeds, which 
can be enforced against a transferee 
of the buyer, in the absence of fraud). 


Fitzpatrick, 


50. See infra § 910. 

51. Scruggs v. Wood, 215 Ill. A. 
267. 

52. Colo.—Persse v. Atlantic-Pa- 


cific R. Tunnel Co., 5 Colo. A. 117, 37 
ey 9p 18 

Del.—Freeman v. Topkis, 
174, 40 A 948. 

T1l.—Rechelieu Wine Co. v. Ragland, 
43 Til. A. 257. 

Ind.—Rechtin v. McGary, 117 Ind. 
139) 19 Nw 731: 

Ky.—Bartlett v. Newcomb, 4 Ky. 
Op. 699. 

La.—Dennistoun v. Malard, 2 La. 
Ann. 14. 

Mich.—Sullivan  v. 
Mich. 101, 42 NW 1090. 
azlehurst Lumber Co. v. J. 
Way, etcr, Co., 18S) 435; 

Nebr.—Hughes v. Coburn, 35 Nebr. 
526, 53 NW 388. 

N. Y.—Pinckney v. Darling, 3 


15° Del. 


Sullivan, . 76 


App. 


- SALES 


IDI AMS sah coe ONES Cla |i woie aby INS Ne 
7128, 58 NE 11307; (Alvordiw. Latham, 
31 Barb. 294; Durbrow v. McDonald, 
18 N. Y. Super. 130; Caldwell v. Bart- 
lett, 10 N. Y. Super. 341. 


Oh.—Johnson v. Hays, 5 Oh. St. 101. 
‘reedman v. Morrow Shoe 


Miz. ©o., 122 Pa..25, 15 A 690; Wylie’s 
App., 90 Pa. 210; McFarland-Meade 
Co. v. Pennsylvania Finance Co., 63 


Pa. Super. 33; McFarland-Meade Co. 
v. Doak, 63) Pa. Super. 27. 


Philippine.—Ocejo v. International 
Banking Corp., 37 Philippine 631 


Tenn.—Woods vy. Burrough, 2 Head 
202. 


Tex.—Reed v. American Express 
Co,, (Civ. A.) 127 SW 901. 


es Redington v. Roberts, 25 Vt. 


Ont.—Re Faulkner, Ltd., 12 OntWN 
50 [aff 40 Ont. L. 75, 38 DomLR 84]. 


53. McNail v. Ziegler, 68 Ill. 224; 
Sears V.u eisbeowoceb DM eA Lome 
Scruggs v. Wood, 215 Ill. A. 267; Bart- 
lett v. Newcomb, 4 Ky. Op. 699; Py- 
rene Mfg. Co. v. Burnell, 127 Me. 503, 
144 A 649. 


[a] In the Philippines under Civ. 
Code art 1922 par 1, providing that 
preference shall be given in the case 
of common creditors ‘for the amount 
of the sale of personal property which 
may be in the possession of the debtor 
to the extent of the value of such 
property, the preference given the 
seller is measured by the amount re- 
ceived by the sheriff at the public 
sale ‘thereof. \KiamCo: jv. Tuico, 37 
Philippine 283. 


[b] Rule applied.—In replevin by 
the vendor of household goods sold 
to be used in maintaining a bawdy- 
house, both parties to the “transaction 
having knowledge of the character 
thereof, plaintiff could not recover on 
the theory that no title or right of 
possession ever passed to defendant. 
Finley v. Williamson, 202 Mo. A. 276, 
215 SW 743. 


54. Colo.—Persse v. Atlantic-Pa- 
cific os TPunnelMeCcoy Se ColowAy 17 37 
P95 


Del.—_Freeman v. Topkis, 
174, 40 A 948. 

Ga.—Windsor v. Cruise, 79 Ga. 635, 
7 SEH 141. 


Il4.—Patton v. Campbell, 70 Ill. 72; 
signe ley Wine Co. v. Ragland, 43 Ill. 
3 {hs 


Loa Wels 


Ind.—Rechtin v. McGary, 
Le2,) LO NE a3; 


La.—Lalance-Grosjean Mfg. 
Wolff, 28 La. Ann. 942; 
v. Malard, 2 La. Ann. 14. 


Me.—Southwick v. Smith, 29 Me. 
228. 


117 Ind. 


Cosy. 


Mass.—Blanchard v.. Fitzpatrick, 
146 Mass. 24, 14 NE 919. 
Mich.—Sullivan v. Sullivan, 76 


Mich. 101, 42 NW 1090. 


Miss.—Hazlehurst Lumber 
J. A. May, iete., Col, 18 S 485. 

Mo.—-Steinwender vy. Creath, 44 Mo. 
tA Ow Os 

Nebr.—Hughes vy. Coburn, 35 Nebr. 
526, 53 NW 388. 

N. Y.—McCrackan v. Cholwell, 8 N. 


Y. 133; Pinckney v. Darling, 3 App. 
Div. 553, 38 NYS 411 [aff 158 N. Y. 


Cory. 


Dennistoun [| 


[§ 905 


either from the buyer®? or from third persons claim- 
ing under him.*# 
Retention of title.°® 
tained by the seller®® as for example, in cases’ of 
fraud,®’ or larceny by trick,®* or illegality of the 
sale,°® or in cases where the seller expressly retains 
the title®® or in cases where necessary conditions 


If title to the goods is re- 


728, 538 NE 1130; Alvord v. Latham, 
31 Barb. 294; Burbrow v. McDonald, 
18 N. Y. Super. 130; Caldwell v. Bart- 
lett, 10 N. Y. Super. 341. 

N. C.—McCraw vy. Gilmer, 83 N. C. 
162. 

Oh.—Johnson vy. Hays, 5 Oh. St. 101. 

*Pa.—Dicken v. Winters, 169 Pa. 126, 
382 A 289; Freedman v. Morrow Shoe 
Mfg. Co., 122 Pa. 25,15 A 690; Wylie’s 
App.,.90 Pa. 210. 

Philippine.—Ocejo y. International 

Banking Corp., 37 Philippine 631. of 
peste .—Waods v. Burrough, 2 Head 

Vt.—Redington v. 
686. 

Ont.—Re Faukner, Ltd., 12 OntWN 
50 [aff 40 Ont. L. 75, 88 DomLR 84]. 

Attachment of goods for purchase 
price see Attachment § 60; Exemp- 
tions § 170, 171. 

55. Conditional sales see infra §§ 
1309-1341, 1360. 

56. Marshall v. Morehouse Parish, 
14 La. Ann. 689. 

Transfer of title generally see su- 
pra §§ 531-611. 


Roberts, 25 Vt. 


57. Cal.—Amer v. Hightower, 70 
Cal. 440, 11 P 697. 
Ill.—American Merchants’ Union 


Express Co. v~ Willsie, 79 Ill. 92. 


Ind.—Peters Box, etc., Co. v. Lesh, 
119 Ind. 98, 20 NE 291, 12 AmSR 367. 


La.—Prall v. Pet, 3 La. 274. 


Mass.—Badger v. Phinney, 15 Mass. 
309,°8 AmD. 105. 


Miss.—Mayes v. Thompson, 128 
Miss. 561, 91 S 275. 
eanes —Lacquement y. Bellamy, (A.) 


3 SW 10738; Windle v. Citizens’ Nat. 
oe 204 Mo. A. 606, 216 SW 1020; 
Kemper, ete., Dry Goods Coy. Kid- 
der Sav. Bank, 72 Mo. A. 226; Loeffel 
v. Pohiman, 47 Mo. A. 574. 


[a] Purchaser assuming fictitious 
name.—If the owner of goods is in- 
duced by fraud to part with the pos- 
session of them without intending to 
transfer the title to the party thus 
obtaining them, aS where such party 
falsely impersonates a third person, 
and thus induces the owner to sell 
the goods to him in the belief that he 
is such third person, no sale or trans- 
fer of title is effected, and no act of 
rescission is necessary in order to en- 
title such owner to reclaim the goods. 
Loeffel v. Pohlman, 47 Mo. A. 574 
[quot Windle v. Citizens’ Nat. Bank, 
204 Mo. A. 606, 216 SW 1020, 1022]. 


58. Heap v. Motorists’ Advisory 
Agsency,, Jota. POs) Js oni. 


59. Alexander v. Weishuhn, 166 
Mich. 532, 131 NW 1107; Gnaedinger 
v. Turtleford Grain Growers Co-op. 
Assoc. 15 Sask. L. 207, 68 DomLR 
498, 


[a] Ultra vires contract.—Where 
a eredit sale was forbidden to an 
agricultural co-operative association 
under Rev. St. (1920) ¢ 119 § 5, such 
sale was invalid so that the seller 
could retake the goods. Gnaedinger 
v. Turtleford Grain Growers Co-op. 
AREOG:, 15 Sask. L. 207, 68 DomULR 
498. 


60. Mowbray v. Cady, 40 Iowa 694; 
Coe v. Bicknell, 44 Me. 163; Covell 
v. Hill, 6 N. Y. 374; Ballard v. Bur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 905-906} 


precedent or concurrent to the passing of title have 
not been fulfilled,®! as for example, where the buyer 
62 or the delivery is not 
such as he is obliged to accept,®* or something re- 
mains to be done to complete the delivery or ac- 
ceptance,®* or where the sale is for eash and pay- 
ment is not made*® the seller may, in the absence 


does not accept the goods, 


gett, 47 Barb. 651 [aff 40 N. Y. 314]. 

[a] Where the seller has been 
guilty of fraud and the buyer offers 
to rescind but the seller refuses, the 
latter cannot thereafter maintain re- 
plevin for the goods on the ground of 
rescission. Myers v. Townsend, 103 
Iowa 569, 72 NW 761. 


61. Gates Iron Works vy. Cohen, 7 
Colo. A. 341, 43 P 667s Newell v. 
Grant Locomotive Works, 50 Il. A. 


611; Smith v. Clews, 12 NYS 471 [aff 
124 N. Y.:664, 27 NE 854]. 


62. I11.—Gilbert v. Forest 
Furniture ‘Co., 72 Ill. A. 186. 


Iowa.—Cox v. Burns, 1 Iowa 64. 


City 


Mass.—Grout v. Hill, 4 Gray 361; 
Naylor v. Dennie, 8 Pick. 198, 19 AmD 
319; Scholfield v. Bell, 14 Mass. 40; 


Lane v. Jackson, 5 Mass. 157. 


Mich.—Shipman v. Graves, 41 Mich. 
675, 3 NW. 177 


Mo.—W. Irving Schermerhorn Bros. 


Co. v. Herold, 81 Mo. A. 461 
Nebr.—Hershiser— v. Delone, 24 
Nebr. 380, 38 NW 863. 
63. Sweet v. Scherber, 38 Ill. A. 
578; Alsberg v. Latta, 30 Iowa 442; 


Graves v. Morse, 45 Nebr. 604, 63 NW 
841; Porter Mfg. Co. v. Edwards, 29 
Pane CN Yin) 5095 


64. Winchester v. Davis Pyrites 
Co., 67 Fed. 45, 14 CCA 300 [aff 64 
Fed. 664]; Phelps v. Willard, 16 Pick. 
(Mass.) 29; Young v. Austin, 6 Pick. 
(Mass.) 280; Chapin v. Fitzgerald, 2 
Silv.. Sup. 349, 5 NYS 722. [aft 127 
IN, Yoo 670, 428 NE) 25515 9 Vincent. v. 
Conklin, 1 E. D. Smith (N. ¥.) 203; 
Hall, etc., Woodworking Mach. Co. v. 
Brown, 82 Tex. 469, 17 SW 715. 


65. U. S.—Sprague Canning Mach. 
Co. v. Fuller, 158 Fed. 588, 86 CCA 
46; Kelly v. Deming, 5 Fed. Olle 2 
McCrary 453; Maddux v. Usher, 16 
F. Cas. No. 8,936, 2 Hask. 261; Saw- 
yer v. Turpin, 21 F. Cas. No. 12,410, 
2 Lowell 29. 


Ala.—Barksdale v. Banks, 206 Ala. 


569, 90 S 913; Harmon vy. Goetter, 87 
Ala. 325, 6S 93: Shines v. Steiner, 76 
Ala. 4585 Lehman v. Warren, 53 Ala. 
535. 


Ark.—McFadden Bros. Agency v. 
Keesee, 179 Ark. 510, 16 SW (2d) 994. 

Cal.—Sere v. McGovern, 65 Cal. 244, 
3 P 859; Roberts v. Evans, 43 Cal. 
380; Peo: v. Mills Sing, 42 Cal. A. 
385, 183 P 865. 

Del. Mats ete. 7 Coy veel ruxton ys 17 
Del. 24,39 A 457. 

Ga.—Sims. v. Bolton, 138 Ga. 73, 74 
SE 770. 

Ill.— Canadian Bank of Commerce 
Voie Crea-) LO06- tll, 28a Owens’ va 
Weedman, 82 Ill. 409; Schumacher v. 
Bdward Ws Allis 4€6.,; 470° Dll A 55.6; 
Wells v. Merle, ete., Mfg. Co., 66 Ill. 
A. 292; Richelieu Hotel Co. v. Miller, 
50 Ill. A. 390; Harrison Mach. Works 
v. Miller, 29 Ill. A. 567; Chicago Hide, 
ete., Nat. Bank v. West, 2.0 ate Ace 6, 


Ind. —Lanman v. MeGregor, 94 In‘d. 
301. 

Iowa.—Briggs v. McEwen, 77 Iowa 
303, 42 NW 3038; Peck v. Bonebright, 
75 Iowa 98, 39 NW 2138, 1 LRA 155. 

Kan.—People’s State Bank v. 
Brown, 80 Kan. 520, 103 P 102; 23 
LRANS 824; Schulein v. Hainer, 48 
Kane 249, 29 Pv ie 

La.—Allen v. Buisson, 35 La. Ann. 
108; Burckett v. Hopson, 19 La. Ann. 


SALES 


of a waiver or an 


buyer.°® 


489; Miller v. Schneider, 19 La. Ann. 
300, 92 AmD 5385; Johnson v. Blood- 
worth, 12 La. Ann. 699; Fetter v. 
Field, 1 La. Ann. 80; Copley v. Flint, 
6 Rob. 54. 


Mass.—Armour Vv. Peeker, 123 
Mass. 143; Haskell v. Rice, 11 Gray 
240; Whitweli v. Vincent, 4 Pick. 449, 
16 AmD 3855. 

Minn.—Dalrymple v. Randall, 144 
Minns 927, D7 4eN Wie 5 20s7 Ji 2. 1 Case 
Threshing Mach. Co. v. Bargabos, 143 
Minn. 8, 172 NW 882; EH. L. Welch 
Co.-v. Lahart Hl. Co., 122 Minn. 432, 
142 NW 828; Slagle v. Goodnow, 45 
Minn. 531, 48 NW 402; National Bank 
of Commerce v. Chicago, etc., R. Co., 


44 Minn. 224, 46 NW 342, 20 AmSR 
566, 9 LRA 2638; Globe Milling Co. 
v. Minneapolis El. Co., 44 Minn. 153, 
46 NW 306. 


Miss.—Hart v. Livermore Fdy., etc., 
Co., 72 Miss. 809, 17 S 769. 

Mo.—Crocker State Bank v. White, 
(A.) 226 SW 972; Skinner, etc., Sta- 
tionery Co. v. Lammert Furniture 
Con LS 2M ONAL 4 95. 6G SW) LOO 
Wright v. Mississippi Valley Trust 
Co., 144 Mo. A. 640, 129 SW 407; 
Strauss v. Hirsch, 63 Mo. A. 95; Hall 
v. Missouri Pac. R. Co., 50-Mo. A. 179; 
State v. Green Tree Brewery Co., 32 
Mo. A. 276; J. M. Brunswick, etc., Co. 
v. Martin, 20 Mo. A. 158; Thomas v. 
Freligh, 9 Mo. A. 151. 


54 NW 122, 19 LRA 590, 33 Nebr. 
49 NW 1107, 29 AmSR 478. 


N. Y.—Tuthill v. Bogart, 79 N. Y. 
215; Osborn v. Gantz, 60 N. Y. 540 
{aff 38 N. Y. Super. 148]; Bassett v. 
Spofford, 45 N. Y. 387, 6 AmR 101 [aff 
2 Daly 432]; Adams v. Roscoe Lum- 
ber Co., 2;App., Div. 47, 37 NYS. 265 
[aff 159 N.-Y. 176, 53 NE 805]; Hicks 
v. Cleveland, 39 Barb. 573; Van Neste 
v. Conover, 20 Barb. 547, 5 HowPr 
148; Clark v. Lynch, 4 Daly 83; Hunt- 
er v.. Eayne, 113 Mise. 385, 184 NYS 
433 [aff 197 App. Div. 919 mem, 188 
NYS 926 mem]; Bates v. New Or- 
leans, ete., R. Co., 4 AbbPr 72, 13 How 
Pr 516; Acker v. Campbell, 23 Wend. 
372; Russell v. Minor, 22 Wend. 659; 
Keeler v. Field, 1 Paige 312; Hag- 
gerty v. Palmer, 6 Johns. Ch. 487. 

Oh.—Pullman Palace Car Co. v. 
Globe Rolling Mill Co., 4 Oh. Cir. Ct. 
301,;.2Oh:, Cir. Dec. 558. 

Okl.—Mott v. Nelson, 96 Okl. 117, 
220 P 617; Browning v. De Ford, 8 
Okl. 239,60 P 534 [aff 1738 'U. S. 196, 
20 SCt 876, 44 L. ed. 1083]. 

Or.—Johnson vy. Iankovetz, 57 Or. 
LOZ PT 99s ed Oe. 3918229 TRAINS 


130, 


Pa.—Sheffer v. Montgomery, 65 Pa. 
329; Henderson v. Lauck, 21 Pa. 359; 
Ewing v. Musser, 42 Pa. Super. 177. 


Tex.—American R. Express Co. v. 
Voelkel, (Commn. A.) 252 SW 486 [rev 
(Civ. A.) 286° SW. 55515 Morrison tv. 
Adoue, 76 Tex. 255, 13 SW 166; Hall 
v. Hargadine-McKittrick Dry-Goods 
Coser 23, Dex @iv. Ap® 149) 55 “Siw Svat 
or Vee Carrol, (Civ Ay 50 5 Wi 

Wis.—Goldsmith v. Bryant, 26 Wis. 
34; Garbutt v. Prairie du Chien Bank, 
22 Wis. 384. 

Ont.—Polson v. Degeer, 12 Ont. 275; 
Smith v. Hamilton, 29 U. C. Q. B. 394. 

[a] Recovery of part of goods.,— 
Where a sale of goods is for cash, 
and after getting possession the | 
vendee refuses to pay for a portion? 


ditions precedent,°? 
Since the buyer ordinarily can pass no 
better title than he has,°® the seller may, in the ab- 
sence of an estoppel,*° ‘also reclaim the goods from 
third persons claiming under the buyer.*+ 


[§ 906 | b. Revesting of Title. 
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estoppel,®® and subject to any con- 
reclaim the goods from the 


A rescission of the 


of the goods, the vendor may main- 
tain replevin for such _ portion. 
Thompson vy. McLean, 10 NYS 411, 14 
INGYES 56. 

[b] In Georgia the right of action 
given by Civ. Code (1910) § 4126 to 
a planter for the recovery of cotton 
sold on a cash sale, but not paid for, 
is to a planter who owns the cotton 
and not to one who sells the same as 
agent for another. Wilkes v. Dixie 
Cotton Co., 143 Ga. 588, 85 SE 706. 
See also supra § 577. 


Paeh sales generally see supra § 


66. See infra § 910. 

67. See infra §§ 913, 914. 

68. U. S.—Sprague Canning Mach. 
ree v. Fuller, 158 Fed. 588, 86 CCA 


Ala.—Shines vy. Steiner, 76 Ala. 458. 


Cal—Amer v. Hightower, 70 Cal. 
440, 11 P 697; Sere v. McGovern, 65 
Cal. 244, 3 P 859. 


Ga.—Sims v. Bolton, 138 Ga. 73, 74 
SE 770 


Ui icanadian Bank of Commerce v. 
McCrea, 106 Ill. 281; Schumacher v. 
Edward P.. Allis Co., 70 Ill. A. 556; 
Wells v. Merle, ete, Mfg. Co., 66 
Ill. A. 292; Harrison Mach. Works v. 
Miller, 29 Ill. A. 567; Hide, ete., Nat. 
Bank v. West, 20 Ill. A. 61. 


lowa.—Briggs v. McEwen, 77 Iowa 
303, 42 NW 303; Peck v. Bonebright, 
75 Iowa 98, 39 NW 213, 1 LRA 155: 


Mich.—Alexander v. Weishuhn, 166 
Mich. 532, 131 NW 1107. 


Minn. ES ake ple v. Randall, 
Co., 144 Minn. 27, 174 NW 520; J. 1. 
Case Threshing Mach. Cows Barga- 
bos, 143 Minn. 8, 172 NW 882. 


Mo.—Strauss v. Hirsch, 63 Mo. A. 
95; Hall v. Missouri Pac. R. Co., 50 
Mo. A. 179; J. M. Brunswick, etc., Co. 
v. Martin, 20 Mo. A. 158 


N. Y.—Osborn v. CONE 60 N. Y. 540 
[aff 38 N. Y. Super. 148]. 
ce ee v. Bryant, 26 Wis. 


Ont.—Smith v. Hamilton, 29 U. C. 
Q. Bi 394. ; 

[a] Effect of bill of sale—(1) A 
bill of sale of personalty is not such a 
muniment of title as requires a suit 
in equity to have it declared void be- 
fore the seller can recover the prop- 
erty. Poplin v.'’ Brown, 200 Mo. A. 
255, 205 SW 411. (2) Where defend- 
ant in: replevin claims under a bill 
of sale or other conveyance, plaintiff 
may show its invalidity in a replevin 
suit. Feil v. Wells, (Mo. A.) 268 SW 
893. (3) Where, in replevin, plaintiff 
first sought to have the bill of sale 
under which defendant claimed title 
set aside, and the second count was in 
replevin, after abandonment of the 
first count, the cause proceeded in re- 
plevin, and defendant’s instruction to 
the effect that, unless the bill of sale 
was set aside, plaintiff could not re- 
cover, was properly refused; it not 
being necessary to set aside the bill 
before proceeding in replevin. Lac- 
aquement v. Bellamy, (Mo. A:) 253 SW 
1073. 


Nature and form of action see infra 
§ 912. = 


Nature of remedy see infra § 912. 


ete; 


69. See supra § 602. 
70. See infra § 909. 
71. WU. S.—Winchester y, Davis 


| 
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sale’? revests title in the seller7? so that the seller, 
on rescinding the sale for fraud or misrepresentation 
of the buyer,’* may, subject to the necessary condi- 


Pyrites Co., 7 Fed. 45, 14 CCGA 300 
[aff 64 Fed. 664]; Kelly v. Deming, 5 
Fed. 677, 2 McCrary 453; Maddux v. 
Usher, 16 F. Cas. No. 8,936, 2 Hask. 
261; Sawyer v. Turpin, 21 EF. Cas. No. 
12, 410, 2 Lowell 29. 


Ala.—Barksdale v. Banks, 206 Ala. 
569, 90 S 913; Harmon vy. Goetter, 87 
Ala. 325, 6 S 93; Lehman v. Warren, 
53 Ala. 535. 


Cal.—Roberts v. Evans, 43 Cal. 380. 


Colo.—Gates Iron Works v. Cohen, 
7 Colo. A. 341, 43 P 667. 


Del.—F ait, etc., Co. v. Truxton, 
Del. 24, 39 A 457. 


Ga.—Flannery v. 
483, 43 SH 765. 

Ill.—Canadian Bank of Commerce v. 
McCrea, 106 Ill. 281; American Mer- 
chants’ Union Express Co. v. Willsie, 
79 Ill. 92; Gilbert v. Forest City Fur- 
niture Co., 72 Ill. A. 186; Newell v. 
Grant Locomotive Works, 50 Ill. A. 


17 


Harley, DL, UGa. 


611; Richelieu Hotel Co. v. Miller, 50 
Ill. a 390; Sweet v. Scherber, 38 Ill. 
A. 578. 


Ind.—Peters Box, etc., Co. v. Lesh, 
119 Ind. 98, 20 NE 291,12 AmSR 367; 
Lanman v. McGregor, 94 Ind. 301. 


Iowa.—Mowbray v. Cady, 40 Iowa 
604; Alsberg v. Latta, 30 Iowa 442; 
Cox v. Burns, 1 Iowa 64. 


Kan.—People’s State Bank Vv. 
Brown, 80 Kan..520, 403 P 102, 23 LRA 
NS 824; Schulein v. Hainer, 48 Kan. 
249, 29 P17. 


La.—Allen vy. Buisson, 35 La. Ann. 
108; Burckett v. Hopson, 19 La. Ann. 
489: Miller v. Schneider, 19 La. Ann. 
300, 92 AmD 535; Johnson v. Blood- 
worth, 12*La. Ann. 699; -Hetter v. 
Field, 1 La. Ann. 80; Copley v. Flint, 
6 Rob. 54. 

Me.—Coe v. Bicknell, 44 Me. 163. 


Mass.—Armour vy. Pecker, 123 Mass. 
148; Haskell v. Rice, 11 Gray 240; 
Grout v. Hill, 4 Gray 361; Phelps v. 
Willard, 16 Pick. 29; Naylor v. Den- 
nie, 8 Pick. 198, 19 AmD 319; Young 
v. Austin, 6 Pick. 280; Whitwell v. 
Vincent, 4 Pick. 449, 16 AmD 355; 
Scholfield v. Bell, 14 Mass. 40; Lane 
v. Jackson,.5 Mass, 157. 


Mich.—Shipman v. Graves, 41 Mich. 
675, 3 INW 177. 

Minn.—E. L. Welch Co. v. Lahart 
El. Co., 122 Minn. 432, 142 NW 828; 
Slagle v. Goodnow, 45 Minn. 5381, 48 
NW 402; National Bank of Commerce 
v. Chicago, etc., R. Co., 44 Minn. 224, 
46 NW 342, 20 AmSR 566, 9 LRA 263; 
Globe Milling Co. v. Minneapolis El. 
Co., 44 Minn. 153, 46 NW 306. 


Miss.—Mayes v. Thompson, 128 
Miss. 561, 91S 275; Hart v. Livermore 
Fdy., etc., Co., 72 Miss. 809, 17 S 769. 


Mo.—Crocker State Bank v. White, 
(A.) 226 SW 972; Skinner, etc., Sta- 
tionery Co. v. Lammert Furniture Co., 
182 Mo. A. 549, 166 SW 1079; Wright 
v. Mississippi Valley Trust Co., 144 
Mo. A. 640, 129 SW 407; Schermer- 
horn Bros. Co. v. Herold, 81 Mo. A. 
461; Kemper, etc., Dry-Goods Co. v. 
Kidder Sav. Bank, 72 Mo. A. 226; State 
v. Green Tree Brewery Co., 32 Mo. A. 
276; Thomas v. Freligh, 9 Mion VAL 15a; 


Nebr.—Graves v.. Morse, 45 Nebr. 
604, 68 NW 841; Henry v. Vliet, 36 
Nebr. 138, 54 NW 122, 19 LRA 590, 
83 Nebr. 130, 49 NW 1107, 29 AmSR 
478; Hershiser v. Delone, 24 Nebr. 
380, 38 NW 863. 

N. Y.—Tuthill v. Bogart, 79 N. Y. 
215; Bassett v. Spofford, 45 N. Y. 387, 
6 AmR 101 [aff 2 Daly 432]; Covell 
v. Hill, 6 N. Y. 374; Adams v. Roscoe 
Lumber Co., 2 App. Div. 47, 37 NYS 
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265 [aff 159° N. Y.\ 176,258 Nd 3805 )]); 
Porter Mfg. Co. v. Edwards, 29 Hun 
509; Ballard v. Burgett, 47 Barb. 651 
{aff 40 N. Y. 314; Hicks v. Clevelana, 
39 Barb. 573; Van Neste v. Conover, 
20 Barb. 547, 5 HowPr 148; Clark v. 
Lynch, 4 Daly 83; Smith v. Clews, 12 
NYS 471 [aff 124 N. Y. 664, 27 NE 
854]; Bates v. New Orleans, etc., R. 
Co., 4 AbbPr 72, 13 HowPr 516; Acker 
v. Campbell, 23 Wend. 372; Haggerty 
v. Palmer, 6 Johns. Ch. 437; Keeler 
v. Field, 1 Paige 312. 

Oh.—Pullman Palace Car Co. v. 
Globe Rolling Mill Co., 4 Oh. Cir. Ct. 
301, 2 Oh. Cir. Dee. 558. 

Okl.—Mott v. Nelson, 96 Okl. 117, 
220 P 617; Browning v. De Ford, 8 
Ok. 239, 60 P 534. 


Or.—Johnson vy. Iankovetz, 57 Or. 
24, 110 P 398, 29 LRANS 709. 


Pa.—Kendall Produce Co. v. Termi- 
nal Warehouse, ete., Co., 295 Pa. 450, 
145 A 511; Sheffer v. Montgomery, 65 
Pa. 329; Henderson v. Lauck, 21 Pa. 
3595 ”“Bwing v. Musser, 42 Pa. Super. 
Ivete 

Tex.—Hall, ete., Wood-Working 
Mach. Co. v. Brown, 82 Tex. 469, 17 
SW 715; Morrison v. Adoue, 76 Tex. 
255, 183 SW 166; American R. Express 
Co. v. Voelkel, (Commn. A.) 252 SW 
486 [rev (Civ. A.) 236 SW 555]; Hall 
v. Hargadine-McKittrick Dry-Goods 
Cos; 28 ex. (Cin Ay 14985 ~SWANT4T 
Wilson v. Carroll, (Civ. A.) 50 SW 


ak. 


Wis.—Garbutt v. Prairie du Chien 
Bank, 22 Wis. 384. 


Eng.—Heap v. Motorists’ eee 
Agency, Litd., [1923] 1K. B. 


Ont.—Polson vy. Degeer, 12 Ge 27D, 


[a] TMliustration.—Where a ware- 
house company, to which plaintiff de- 
livered beans for processing and stor- 
ing, after having wrongfully removed 
and sold eight hundred bags without 
plaintiff's knowledge, purchased from 
plaintiff and paid for eight hundred 
bags, and thereafter wrongfully dis- 
posed of another four hundred bags, 
plaintiff had the right on discovering 
the misappropriation to apply the pay- 
ment received from the sale to cover 
the eight hundred bags previously 
misappropriated, and could recover 
the four hundred bags from the in- 
nocent purchaser thereof. Kendall 
Produce Co. v. Terminal Warehouse, 
etc., Co., 295 Pa. 450, 145 A 511. 


[b] WTransferee of bill of exchange. 
—Where an agent bought bills of ex- 
change and shipped them by boat to 
his principal, he could stop the bills 
as in transit by his ownership and 
constructive possession thereof, and 
his rights are superior to a bona fide 
pledgee for value. Muller vy. Ponder, 
55 N. Y. 325, 14 AmR 259. 


72. Acts constituting 
see supra §§ 272-279. 

_Grounds for rescission see supra §§ 
238-241. 

73. See supra § 280. 

74, What constitutes fraud and 
misrepresentation see supra §§ 86-92, 
111-126. 


rescission 


75. See infra §§ 9138, 914. 

76. See infra § 909. 

77. U. S.—In re: Brown, 189 Fed. 
42. 


Ala.—McCormick v. Joseph, 77 Ala. 
36. 


Jll.—Hayes v. Houston, 86 Ill. 487; 
Fisher v. Brown, 111 Ill. A. 486. 


Iowa.—Endicott Johnson Corp. v. 
Shapiro, 200 Iowa 848, 205 NW 511; 
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tions presedent,’® and in the absence of a waiver 
or an estoppel,’® retake the goods either from the 
‘buyer’? or from subsequent purchasers with notice’® 


Mulroney Mfg. Co. v. Weeks, 185 
Iowa 714, 171 NW 36. 

Me.—Pyrene Mfg. Co. v. Burnell, 
127 Me. 503, 144 A 649; Wheelden v. 
Lowell, 50 Me, 499. 

Mich.—Pearson v. Wallace, 204 
Mich. 643, 171 NW 402 [cit Cyc]; 
Pangborn v. Ruemenapp, 74 Mich. 
572, 42 NW 78; Ross v. Miner, 67 
Mich. 410, 35 NW 60. 

Miss.—Williams v. Logue, 154 
Miss. 74, 122 S 490. 
aoe gees v. Gaal, 47 Mo. A. 

Bs 

Nebr.—Field v. Morse, 54 Nebr. 
789, 75 NW 58. 


N. C.—Blake v. Blackley, 109 N. C. 
257, 18 SE 786, 26 AmSR 566. 


[a] Representation of funds in 
bank.—Where on a delivery of prop- 
erty a check is given in payment, and 
the drawer, drawee, and payee all live 
in the same city, so that it may be 
presented at once, in the absence of 
an agreement or understan'‘ding to the 
contrary, the drawer must be held to 
represent that the drawee is already 
in funds to meet it, and, if not, the 
payee may rescind the sale and re- 
claim the property. In re Brown, 189 
Fed. 442. 


[b] Nonreliance on  representa- 
tions.—A seller of goods who relied 
entirely on a guarantee of payment 
by his salesman has no right of ac- 
tion to recover the goods on the 
ground of fraudulent representations 
made by the buyer to the salesman, 
and hence the latter having paid for 
the goods the seller cannot maintain 
replevin therefor to the guarantor’s 


use. Moore v. Watson, 20 R. I. 495, 
40 A 345, 
78. Ala.—Traywick v. Keeble, 93 


Ala. 498, 8 S 573; Hoyt, etce., Mfg. Co. 
v. Turner, 84 Ala. 523, 4s 658; Spira 
v. Hornthall, 77 Ala. 137, 


eee -—Luckey v. Roberts, 25 Conn. 


Ga.—Wolfe v. Claflin, 81 Ga. 64, 6 
SE 599. 

Ill.—Huthmacher y. Lowman, 
Tk A. 448; 
A. 110; 
81. 


Ky.—Nashville Grain, etc., Co. v. 
American Co-op. Assoc., 203 Ky. 458, 
262 SW 634; Kirkpatrick v. E. Reh- 
Eere Saddlery Co., 144 Ky. 529% 137 
SW 2. 

"_La.—-Pasmele Vv. Wataveniany 9 La. 


Me.—Herrick v. Kingsley, 12 Me. 
278; Seaver v. Dingley, 4 Me. 306. 


Md.—Hyde v. Ellery, 18 Mad. 496. 


Mass.—Manning v. Albee, 11 Allen 
520; Dow v. Sanborn, 8 Allen 181. 


Mo.—Wingate v. Buhler, 62 Mo. A. 
4185. Reid: ys. Lloyd, 52. Mot As 2tes 
Herboth v. Gaal, 47 Mo. A. 255; Thom- 
as v. Freligh, 9 Mo. A, 151. 


N. J.—Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311. 


N. y opener v. Campbell, 58 N. 
Y. 73, 17 AmR 208; Coursey v. Coe, 
24 AD. Div. 271, 48 NYS 495; Gross- 
man v. Walters, 11 NYS 471 [aff 132 
N. Y. 594 mem, 30 NE 1151 mem]; 
Mather v. Freelove, 8 NYSt 424; Con- 
row v. Branscom, 3 NYSt 129; Alli- 
son v. Matthieu, 3 Johns. 235. 


{a] Intention of paying for goods. 
—Where_ the purchaser obtained 
goods without any intention or rea- 
sonable expectation of paying for the 
same, the seller, on discovery of 
fraud, had the right to treat the con- 
tract of sale as a nullity and recover 


66 
Wiener v. Straus, 66 Ill. 
Morrill v. Corbin, 13 Tl AS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or not for value;7® and from his creditors,*® or 
assignees,*! or personal representatives.*? 
er must, however, base his right onthe original 
fraud, and cannot rely on the fact that there was 


fraud in a subsequent transfer.** 


_also retake the goods on rescinding the sale on the 
buyer’s repudiation of. the contract by a refusal to 
accept the goods,>* or on the occurrence of a condi- 
tion subsequent which revests title and right to pos- 
session in the seller,*® or on a mutual rescission of 
If there is no executed 
sale’* rescission is, of course, unnecessary to revest 
title in order to give the seller the right to retake the 


the sale by the parties.*° 


the property from a subsequent pur- 
chaser with notice. Nashville Grain, 
ete., Co. v. American Co-op. Assoc., 
203 Ky. 458, 262 SW 634; Kirkpatrick 
v. E. Rehkoph Saddlery Co., 144 Ky. 
129, 137 SW 862. 
._ [b] Participation in buyer’s fraud 
is not necessary in order for the sell- 
er to recover the goods from a sub- 
sequent purchaser with notice. Tray- 
wick v. Keeble, 93 Ala. 498, 8 S 573. 
79. Alax=—Hoyt;” ete.,. Mfg. Cov, 
Turner, 84 Ala. 523, 4 S 658. 
Miss.—Gulledge v. Slayden-Kirk- 
ee Woolen Mills, 75 Miss. 297, 22 S 
Mo.—Swafford Bros. Dry-Goods Co. 
v. Jacobs, 66 Mo. A. 362. 
N. H.—Sleeper v. Davis, 64 N. H. 
59, 6 A 201, 10 AmSR 377. 


N. Y.—Stevens v. Brennan, 79 N. 
Y. 254; Asher v. Deyoe, 77 Hun 531, 
28 NYS 890. 

Tex.—Morrison v. A‘doue, 
255, 18 SW 166. 


Utah.—Belleville Pump, etc., Works 
vy. Samuelson, 16 Utah 234, 52 P 282. 


80. U. S.—Browning v. De Ford, 
178 U. S. 196, 20 SCt 876, 44 L. ed. 
1033 [aff 8 Okl, 239, 60 P 534]; Don- 
aldson v. Farwell, 93 U. S. 631, 23 L. 
ed. 993; Jaffrey v. Brown, 29 Fed. 
476: 

Ala.—Wollner v. Lehman, 85 Ala. 
274, 4S 643. 

Cal,—Sargent vy. Sturm, 23 Cal. 359, 
83 AmD -118, 

Colo.—Reid v. 
1726; 61P? 353: 

Del.—Fait, etc., Co. v. Truxton, 17 
Del. 24, 39 A 457. 

Ga.—Hughes v. Winship Mach. Co., 
78 Ga. 793, 4 SE 6; Landauer v. Coch- 
ran, 54 Ga. 533. 

Ull.—Doane v. Lockwood, 115 Ill. 
490, 4 NE 500; Richelieu Hotel Co. v. 
Miller, 50 Ill. A. 390. 

Iowa.—Oswego Starch Factory v. 
Lendrum, 57 Iowa 573, 10 NW 900, 
42 AmR 53. 

Kan.—Wafer v. Harvey County 
Bank, 46 Kan. 597, 26 P 1032. 

Ky.—Hopkins County Bank vy. Coff- 
man, 56 SW 718, 22 KyL 141; Car- 
stairs v. Charles A. Kelley Co., 29 
Sw 622, 17 KyL 309. 


La.—Gasquet vy. Johnston, 2 La. 
514. 

Me.—Jordan v. Parker, 56 Me. 557; 
Hawes v. Dingley, 17 Me. 341. 

Md.—Harris v. Alcock, 10 Gill & J. 
226, 32 AmD 158. 

Mass.—McAuliffe, etc., Co. v. Galla- 
gher, 258 Mass. 215, 154 NE 755; At- 
wood v. Dearborn, 1 Allen 483, 79 Am 
D 755; Wiggin v. Day, 9 Gray 97; 
Buffington v. Gerrish, 15 Mass. 156, 
8 AmD 97. 

Mich.—Shipman  v. 
Mich. 274. 

Mo.—Hartt v. McNeil, 47 Mo. 526; 
Bidault v. Wales, 20 Mo. 546, 64 AmD 
205; Kansas Moline Plow Co. v. Way- 


RGm ShOX. 


Binds. v5 Colo. Ay 


Seymour, 40 
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goods;8* but if 
The sell- 


The seller may 


advances.?? 


land, 81 Mo. A. 305; 
71 Mo. A. 123. 


dads H.—Bradley v. Obear, 10 N. H. 


N. J.—Collins v. Cooley, (Ch.) 14 
A 574; Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311. 


N. Y.—Powers vy. Benedict, 88 N. 
Y. 605; Nichols vy. Michael, 23 N. Y. 
264, 80 AmD 259; Hersey v. Benedict, 
15 Hun 282; Joslin v. Cowee, 60 Barb. 
48; Bliss v..-Cottle, 32 Barb. 322; 
Stevens v. Hyde, 32 Barb. 171; King 
v. Phillips, 21 N. Y. Super. 603; Lew- 
is v. Flack, 16 Daly 240, 10 NYS 535; 
Schwabeland v. Buchler, 8 Misc. 86, 
28 NYS 523; Hitchcock v. Covill, 20 
Wend. 167 [aff 23 Wend. 611]; Van 
Cleef v. Fleet, 15 Johns. 147; Lloyd 
v. Brewster, 4 Paige 537, 27 AmD 
88; Durell v. Haley, 1 Paige 492, 19 
AmD 444, 

Oh.—Goldsmith v. Hain, 1 Oh. Cir. 
Ct. 333, 1) Oh. Cir. Dec, 185, 

Pa.—Pottinger v. Hecksher, 2 
Grant 309; Ensign v. Hoffield, 2 Pa. 
Cas. 504, 4 A 189; Eastern Lumber 
CouVvaeGills- 9 ParGo..630: 


Tex.—Hall,__ete., Wood-Working 
Mach. Co. v. Brown, 82 Tex. 469, 17 
SW 715; Gainesville Nat. Bank v. 
Bamberger, 77 Tex. 48, 13 SW 959, 
19 AmSR 738; Blount-Decker Lum- 
ber Co. v. Farmers’ Lumber Co., (Civ. 
A.) 211 SW 247; Friedman y. Boyd, 
(Civ. A.) 81 SW 5315. Williams vy. 
Kohn, (Civ. A.) 28 SW 920; Blum 
v. Jones, (Civ. A.) 23 SW 844. 


Vt.—Poor v. Woodburn, 25 Vt. 234; 
Fitzsimmons vy. Joslin, 21 Vt. 129, 52 
AmD 46. 


But see Dickson v. Culp, 9 Baxt. 
(Tenn.) 57 (holding that, if a creditor 
of one who has obtained possession 
of goods by fraud perpetrated on the 
seller attaches the goods before any 
step taken by the seller to avoid the 
sale, the rights of such creditor are 
superior to those of the seller). 


81. Ark.—Whitaker Mfg. Co. v. 
eta 181 Ark. 1106, 29 SW (2d) 

Ga.—Silvey v. Tift, 123 Ga. 804, 51 
SE 748. 

Mich.—Silberman v. 
Mich. 352, 62 NW 555. 


N. Y.—Goodwin v. Werthheimer, 99 
N. Y. 149, 1 NE 404; Levy v. Carr} 85 
Hun 289, 32 NYS 1023 [aff 158 N. Y. 
675 mem, 52 NE 1124 mem]. 


Wis.—Singer v. Schilling, 74 Wis. 
369, 43 NW 101. 


82. Badger’ v. Phinney, 15 Mass. 
359, 8 AmD 105. 


83. Ross v. Miner, 101 Mich. 1. 59 
NW 425. 


84. Badger y. Phinney, 15 Mass. 
359, 8 AmD 105; Thompson v. Con- 
over, 380 N. J. L. 329; Kubersky v. 
Sohon, 143 NYS 1062; Hickman v. 
Aldridge, (Tex. Civ. A.) 21 SW (2a 
341. 

85. Sutherland v. Brace, 73 Fed. 
624, 19 CCA 589, 71 Fed. 469, 18 CCA 


Goebel v. Troll, 


Munroe, 104 


Insolvency of buyer. 
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the ‘sale is executed and the seller 


bases his right to the goods on a revesting of title,*® 
there must be a rescission or disaffirmance of the 
sale®® within the proper time®+ so as to give the 
seller the right of possession and title to the goods®? 
necessary to their recovery.®? 
fraud not being necessarily void, but voidable only,®* 
if the fraudulent buyer sells, mortgages, or pledges 
the goods to one acting in good faith and paying val- 
ue,?® the seller may not recover the goods,®® at least 
without reimbursing a mortgagee or pledgee for his 


A. sale induced by 


The mere insolvency of the 
199; Dodge v. Carter, 140 Cal. 663, 74 
P 292. 


86. Gleason v. Drew, 9 Me. 79; 
eae v. Hill, 4 Gray (Mass.) 361, 
o . 


87. Transfer of title see supra §§ 
531-611. 

88. Jennings v. Gage, 13 Ill. 610, 
56 AmD 476; Loeffel v. Pohlman, 47 
Mo. A. 574; Klee v. Grant, 4 Misc. 88, 
23 NYS 855 [rev 2 Misc. 412, 21 NYS 
1010, 17 NYS 845]. 


89. Right to retake when title has 
not passed see supra § 905. 


90. Acts constituting 
see supra §§ 272-279. 
: 91. Time for rescission see supra 
267. . 


92. Operation and effect of rescis- 
sion see supra § 280. 


93. U. S—Hadden y. Natchaug 
Silk Co., 84 Fed. 80 [mod on other 
grounds 92 Fed. 274, 34 CCA 338 (rev 
on other grounds 179 U.S. 648, 21 SCt 
259, 45 L. ed. 357)]. 


Ga.—Gay v. Medlock, 11 Ga. A. 478, 
15 SE 821. 


Ill.—Mathews v. Reinhardt, 43 Ill. 
A. 169 [aff 149 Ill. 635, 37 NE 85]. 


Iowa.—Morse v. Hamill, 97 Iowa 
631, 66 NW 892. 


Mo.—Merrill Chemical Co. v. Nick- 
ells, 66 Mo. A. 678; Cahn vy. Reid, 18 
Moy AS B15, 


N. Y.—Wise v. Grant, 140 N. Y. 
593, 35 NH 1078; Pinckney v. Darling, 
3 App. Div. 553, 38 NYS 411 [aff 158 
N. Y. 728, 53 NE 1130]; George Borg- 
feldt v. Wood, 92 Hun 260, 36 NYS 
612, 3 NYAnnCas 46 [aff 154 N. Y. 
784, 49 NE 1097]; White v. Dodds, 42 
Barb. 554, 18 AbbPr 250, 28 HowPr 
197s" Bliss|*ve) Cottle 32 .Barbe 22s 
Stevens: vi. Hyde?’ 32) Barb. a tede 
Schwabeland v. Buchler, 8 Misc. 86, 
28 NYS 528; Steel v. Rosenburg, 33 
NYS 716, 24 NYCivProc 340. 


Pa.—Schwartz v. McCloskey, 156 
Pa. 258, 27 A 300. 


94. See supra § 93. 


95. Who are bona, fide purchasers 
generally see supra §§ 612-642. 


96. Ala.—Traywick v. Keeble, 93 
Ala. 498, 8 S 573; McCormick v. Jo- 
seph, 77 Ala. 236; Spira v. Hornthall, 
77 Ala: 13%. 

AOR s Lueley, v. Roberts, 25 Conn. 
486. : 

Ind.—Levi v. Kraminer, 2 Ind. A. 
594, 28 NE 1028. 


Md.—Brown v. Campsall, 6 Harr. & 
J. 491. 

Miss.—Mayes sv. 
Miss. 561, 91 S 275. 


N. Y.—Levy v. Carr, 85 Hun 289, 32 
NYS 1023 [aff 158 N. Y. 675 mem, 52 
NE 1124 mem]. 

Utah.—Belleville Pump, ete., Works 
v. Samuelson, 16 Utah 234, 52 P 282. 

97.46 Williams ov. Bireh) 219m Nu Xs 
Super. 299 [aff 36 N. Y. 319, 2 Transcr. 
A, 133]. 


rescission 


Thompson, 128 
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buyer does not necessarily constitute fraud®® so as 
to entitle the seller to rescind the sale,®® and con- 
sequently the seller may not retake the goods on the 
mere insolvency of the buyer.t But if the buyer, 
knowing himself to be insolvent, purchases goods 
on credit by falsely representing or fraudulently 
concealing his financial condition, and does not in- 
tend to pay for them, or, at the time of the purchase, 
has no reasonable expectation of being able to pay 
for them, the seller may set aside the sale? and re- 
cover the goods from the buyer® or from third per- 
sons claiming under him,* except bona fide purchas- 
ers for value.® 


Partial recovery. When a seller disaffirms the sale, 
he may reclaim such of the goods sold as are within 
his reach and sue for damages for the portion dis- 
posed of,° and such action for damages is not an 
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election of a remedy inconsistent with the recovery 
of the balance of the goods.’ ; 

[§ 907] 2. Change of Form or Intermixture with 
Other Goods. If the seller has the right to reclaim 
the goods,® subject to general rules elsewhere consid- 
ered,® the fact that the goods have been changed in 
form does not necessarily deprive him of his right. 
of reclamation provided the goods in their converted 
form may be identified.1° So, also, subject to rules 
elsewhere considered,?! if the goods are commingled 
with other goods of like kind and quality, it has been 
held that the seller nevertheless may elaim his pro- 
portionate share of the mass.?? 

[§ 908] 3. Right To Follow Proceeds.1* If the 
seller has a right to reclaim the property,1+ he may 
follow the proceeds of the goods so long as they can 
be identified,+°® and this is true if they can be traced, 


[$§ 906-908 


98. See supra §§ 111, 115. 
99. See supra § 236. 
1. U. S.—Conyers v. Ennis, 6 F. 


Cas. No. 3,149, 2 Mason 236. 
Ala.—Johnson vy. Bent, 93 Ala. 160, 
OTS OSL. 
Ark.—Mack vy. Adler, 
2 SW 345. 
Colo.—Burchinell v. Hirsh, 5 Colo. 
INS ENDS BOM RBisy745 
Conn.—Morrill v. 
Conn. 324. 
Tll.—Henshaw- v: -Byrant, 5 Ill. 97; 
Brown vy. Bierman, 24 Ill. A. 574; 
Morrill v. Corbin, 13 Ala. A. 81. 
Ind.—West v. Graff, 23 Ind. A. 410, 
55 NE 506; Sweet v. Campbell, 14 Ind. 
A. 570, 48 NE 236. 
Iowa.—Franklin Sugar Refining 
Co. vy. Collier, 89 Iowa 69, 56 NW 279. 


Miss.—Klien y. Rector, 57 Miss. 
38. 


48 Ark. 70, 


Blackman, 42 


INS © Orme 


Mo.—Gratton, etc., 
Sweet v. Sulli- 


Gro Two. A 339); 
van, 77 Mo. A. 128. 


N. Y.—Hennequin y. Naylor, 24 N. 
Y. 139; McCrackan v. Cholwell, 8 N. 
Y. 133; Mann v. Pusrin, 158 NYS 906. 


Or.—Maupin Warehouse Co. Vv. 
Fleming, 121 Or. 531, 255 P 606. 


Pa.—Hartwell v. Carlisle Mfg. 
5 Pa. Dist. 419. 


Tex.—Walsh vy. Leeper Hardware 
Wor (Civa As) 150 (SS. Wi 63.0. 


Wis.—Garbutt v. Prairie du Chien 
Bank, 22 Wis. 384. 


2. See supra § 236. 


3. U. S.—Southport v. Williams, 
290 Fed. 488 [aff 298 Fed. 1023]. 


Ill.—Patton v. Campbell, 70 Ill. 72; 
Henshaw v. Byrant, 5 Ill. 97; Hacker 
v. Munroe,.61 Ill. A. 420 [aff 176 Ill. 
384, 52 NE 12]., 

Ind.—Brower vy. Goodyer, 88 Ind. 
572; Waterbury v. Miller, 13 Ind. A. 
197, 41 NE 383. 


Iowa.—Kearney Milling, etc., Co. v. 
Union Pac. R. Co., 97 lowa 719, 66 NW 
1059, 59 AmSR 434. 

Mass.—Donovan §v. 
Mass. 435, 114 NE 681. 

Mo.—Reid v. Lloyd, 67 Mo. A. 513. 

fa] TIlustration.—The seller of 
goods on credit to an insolvent com- 
pany, whose only expectation of pay- 
ing was based on the hope that the 
bank would continue extending ex- 
traordinary favors, was held entitled 
to reclaim them. In re Sycamore 
Grain, etc., Co., 221 Fed. 468. 

4. U. S.—Donaldson v. Farwell, 93 
Wins. ool, 23) lu) 6d. 908 an rensy.ca- 
more Grain, etc., Co., 221 Fed. 468; In 


Co: 


Clifford, 225 


re Spann, 183 Fed. 822; In re Hilde- 
brant, 120 Fed. 992; Jaffrey v. Brown, 
29 Fed. 476. 


Ga.—Johnson vy. O’Donnell, 75 Ga. 
453. 
Ind.—Levi v.:.Kraminer, 2 Ind. A. 


594, 38 NE 1028. 


Ind. T.—Noble v. Worthy, 1 Ind. T. 
458, 45 SW 1387. 


Mich.—Munzer v. Stern, 105 Mich. 
523, 68 NW 513, 55 AmSR 468, 29 LRA 
859. 

Minn.—Slagle v. Goodnow, 45 Minn. 
531, 48 NW 402. 

Mo.—Goebel v. Troll, 71 Mo. A. 123; 
Swafford Bros. Dry-Goods Co. v. Ja- 
cobs, 66 Mo. A. 362. 


N.. Y:—Devoe v. Brandt, 53 N.Y. 
462 [rev 58 Barb. 493]; Hennequin v. 
Naylor, 24 N. Y. 139; Joslin v. Cowee, 
60 Barb. 48 [rev on other grounds 52 
N. Y. 901]; Van Neste v. Connor, 20 
Barb. 547, 5 HowPr 148; King v. Phil- 


‘lips, 21 N. Y. Super. 6038. 


N. C.—Wilson v. White, 80 N. C. 
280. 

Tex.—Walsh v. Leeper Hardware 
Co.,. (Give, A.) 50.5 Wi 630. 


Wis.—Lee v. Simmons, 65 Wis. 523, 
27 NW 174. 

5. Walsh v. Leeper Hardware Co., 
(Dex. “CivesA.) (50 °SWe 6380: 

6. U.S.—In re Hildebrant, 120 Fed. 
992. 

Ark.—Whitaker Mfg. Co. v. Barber, 
181 Ark. 1106, 29 SW (2d) 288. 

Mass.—Browning v. Bancroft, 8 
Mete. 278. 

N. H.—Sleeper v. Davis, 64 N. H. 
59, 6 A 201, 10 AmSR 3877. 


N. Y.—Powers v. Benedict, 88.N. Y. 
605; Hersey v. Benedict, 15 Hun 282. 


Tex.—Heinze v. Marx, 4 Tex. Civ. 
A. 599, 23 SW 704. 


Wis.—Singer v. Schilling, 
369, 48 NW 101. 


Wyo.—Griges v. Meek, 37 Wyo. 282, 
2016 Te 205) 20 Aen 

7. See infra § 911. 

8. See supra §§ 905, 906. : 

9. See Accession 1 C.J. 'p 382. 

10. Thompson y. Conover, 30 N. J. 
L. 329; Joslin v. Cowee, 60 Barb. 48 
[rev on other grounds 52 N. Y. 90]. 

[a] Manufactured product.—Where 
the sellers of logs on default by the 
buyers were to have a right to take 
the lumber manufactured from such 
logs, sell the same, pay themselves,‘ 
and turn over to the buyers any sur- 
plus, the title and right of possession 
to such lumber vested in the sellers 
on default, and after demand and re- 


74 Wis. 


fusal they Gould maintain replevin, 
under Wis. Rev. St.c 123. Sutherland 
v. Brace, 73 Fed. 624, 19 CCA 589 [aff 
71 Fed. 469, 18 CCA 199]. 

[b] Materials of seller and buyer 
united.—A seller cannot recover cer- 
tain coats merely because he sold the 
linings which had been put into thet. 
Bennet v. Gilbert, 194 Ill. 403, 62 NE 
847 [aff 94 Ill. A. 505]. . 


11. See Confusion of Goods 12 C. 
J. p 490. 

12. Henderson v. Lauck, 21 Pa. 359 
(corn). But see Kingsley v. McGrew, 
48 Nebr. 812, 67 NW 787 (where it 
was said that the seller could not 
reclaim his proportionate share of 
corn out of a large quantity, although 
it appeared, however, that the sale 
of the corn to the buyer was abso- 
lute). 

13. “Preceeds” defined see 50 C J. 
p 427 and cross references thereunder. 


14. See supra §§ 905, 906. 


15. Ill.—Richelieu Hotel 
Miller, 50 Ill. A. 390. 


Minn.—Dalrymple v. Randall, ete., 
Co., 144 Minn. 27, 174 NW 520. 


N. Y.—Converse v. Sickles, 146 N. 
Y. 200, 40 NE .777, 2 AnnCas 16, 48 
AmSR 790; American Sugar Refining 
Co. v. Fancher, 145 N. Y. 552, 40 NE 
206, 27 LRA 757; Sheffield v. Mitchell, 
31 App. Div. 266, 52 NYS 925. 


Pee aa vy. Montgomery, 65 Pa. 


Sask.—Gnaedinger v. Turtleford 
Grain Growers Co-op. Assoc., 15 Sask. 
L. 207, 68 DomLR 498. 


[a] Injunctions to restrain dispos- 
al of proceeds will lie at the suit of 
the vendor when a subpurchaser has 
sold the goods after notice of the 
seller’s claim. Fargo v. Rider, (Tex. 
Civ. A.) 36 SW 340. 


{b] Rule applied.—Where an in- 
solvent hog buyer after making an 
agreement to have the proceeds of a 
resale remitted to a bank to meet 
checks on such bank given to the orig- 
inal sellers in payment for hogs, has 
in violation of that agreement had 
the proceeds remitted to a different 
bank, the holder of such a check was 
not obliged to present it to the bank 
to which the proceeds were remitted 
for payment, nor was he obliged to se- 
cure a check drawn on that bank be- 
fore bringing suit to recover from it 
his share of such proceeds, where the 
bank, on his request for payment, had 
at once repudiated the alleged agree- 
ment, and denied any liability to him, 
and asserted the right to apply the 
money to other indebtednesses of the 
buyer to them. Nelson v. Conroy Sav. 
Bank, 196 Iowa 391, 194 NW 204. 


Conmuve 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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although they have become part of a common fund;!® 
but the right is lost if they have been so mingled 
with other funds as to become indistinguishable.!? 


[§ 909] 4. Estoppel, Waiver, or Ratification—a. 
In General. Since the seller may not, in the absence 
of circumstances warranting a rescission of the sale, 
retake the property where the sale is absolute,!® the 
right to retake the property may be lost by waiving 
conditions precedent to the passage of title,?® such 
as the right to a cash payment?° or to seeurity.2! 


Estoppel against third persons. The seller may not 
only be deprived of his right to retake the goods from 
a subsequent bona fide purchaser for value where the 
sale-was merely voidable,?? but title may vest in a 
subsequent bona fide purchaser notwithstanding the 
buyer had no title?* and the seller therefore may be 
estopped from reclaiming the goods?* if he has held 
out the buyer as the owner of the goods,?° or has 
authorized the transfer,?° or has recognized the title 
of such third person.?* 


Voidable sale. If the sale is voidable the seller 
may, by ratifying the sale, waive his right to re- 
seind?® and consequently his right to retake the 
goods.*® Thus the seller may affirm the sale and 
waive his right to retake the goods by taking secu- 
rity for the purchase price,*° or by delay in disaf- 
firming the sale.*? 

[§ 910] b. By Payment.*? The 


16. Atlas Nat. Bank v. Rhein- 21. 
strom, 6 OhS&CP 215, 4 OhNP 15. Me. 

17. New Haven Wire Co. Cases, 
57 Conn. 352; 18 A 266, 5 LRA 300. 


seller’s right to 


503, 
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Pyrene Mfg. Co. v. Burnell, 127 
144 A 649; 
Speicher, 31 Pa. 324 (giving of note 
as condition precedent was waived). 
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rescind may be waived by his conduct denoting an 
affirmance of the sale,?* and so he may be deprived 
of his right to retake the goods when he ratifies the 
sale by accepting*+ or retaining payment;*° but a 
mere demand for payment®® or an unaccepted offer to 
receive payment are not acts sufficient to constitute 
a ratification of the sale so as to divest the right to 
retake the goods,*? and this is particularly true if at 
the time the seller requested payment he had no 
knowledge of the buyer’s fraud.** The giving of a 
note or check for the purchase price presumptively 
is not payment which will either waive the seller’s 
right to rescind the sale®® or operate as a waiver of 
a cash payment*® so that the seller is not deprived 
of his right to retake the goods because a note or 
check is given by the buyer,*! nor is the presenta- 
tion of the purchase-money note to the buyer for pay- 
ment after knowledge of the fraud necessarily such 
an act which would indicate an intention to ratify 
the sale and prevent the recovery of the goods;*? 
but if the seller, with knowledge of facts warranting 
a rescission of the sale, transfers the note for value, 
he thereby affirms the sale and cannot retake the 
goods. ** 


[§ 911] c. Election of Remedies, Effect of. While 
the seller has an election in respect of the remedy 
he may pursue,** as the seller’s right to recover the 
goods proceeds on the theory that title to the goods 
is vestedin him*® as is the case generally,*® the sell- 


note was retained as an indemnity for 
the goods disposed of by the purchas- 
er or whether in retaining it the sell- 
ers intended to affirm the sale. Raby 
v. Sweetzer, 12 Tex, Civ. A. 380; 34 
SW 779. 


Backentoss v. 


18. See supra § 905. 22. See supra § 906. 
19. Transfer of title generally see 23. See supra § 650. 
supra §§ 531-611. 24. See case infra this note. 


20. U. S.—Halliday v. Hamilton, fa] 
11 Wall. 560, 20 L. ed. 214. 


Delay in presenting check.— 


30. Joslin v. Cowee, 
[rev 60 Barb. 48]. 


31. Middleton v. McCarthy Hid- 


ON Ew Vaemeo Uy 


Ill.— Richelieu Wine Co. v. Ragland, 
Aine: AW 25M. 


Kan.—People’s 
Brown, 80 Kan. 520, 
LRANS 824. 


Ky.—Ford v. Sproule, 
Marsh. 528, 12 AmD 439. 


La.—Lee v. Galbraith, 5 La. Ann. 
343; Hill v. Morgan, 4 Mart. N. S. 
475. . 

Me.—Mixer v. Cook, 31 Me. 340. 

Md.—Bristol Nat. Bank v. Balti- 
TOVe, etc, BR. Co, 99) Md. 661, 359A: 
134, 105 AmSR 321; Farmers’ Phos- 
phate Co. v. Gill, 69 Md. 537, 16 A 
214, 9 AmSR 443, 1 LRA 767. 

Mass.—Freeman v. Nichols, 116 
Mass. 309. 

Mich.—Maley-Thompson, etc., Co. v. 
Thomas Forman Co., 179 Mich. 548, 
146 NW 95. 

Mo.-—Skinner, etc., Stationery Co. v. 
Lammert Furniture Co., 182 Mo. A. 
549, 166 SW 1079. 

Nebr.—Kingsley  v. 
Nebr. 812, 67 NW 787. 

N. J.—Leatherbury v. Connor, 54 
N. J. L. 172, 23 A 684, 33 AmSR 672. 


N. Y.—Furniss v. Hone, 8 Wend. 
247; Buck v. Grimshaw, 1 Edw. 140. 


Oh.——Biggs-Waterson Co. v. Sauer, 
24 OhNPNS 345. 


Pa.—Thompson vy. Taylor, 15 Phila. 
250; Landry v. Thomas, 3 Phila. 300. 


Tenn.—Smith v. Atkinson, 4 Heisk. 
Bids 


State Bank Vv. 
OSes ALO 2 2S 


Zee Ke, 


McGrew, 48 


Tex.—vVictor Safe, ete. Co, ve Texas 
State Trust Co., 101 Tex. 94, 104 SW 
1040 [aff (Civ. A.) 99 SW 1049]. 

Waiver of payment generally sce 
Supra § 579. : 


Where a check given the seller by the 
buyer was not paid, the fact that the 
seller did not deposit the check until 
the following day, whereupon the 
bank in which it was deposited sent 
it in the usual course for collection 
does not establish laches, although it 
was a week before the check was pre- 
sented for collection at the bank on 
which it was drawn. Crocker State 
Bank v. White, (Mo. A.) 226 SW 972. 


25. Bristol Nat. Bank v. Balti- 
more, éte., Ri Co., 99 Md.-661, 597 A 
134,105 AmSR 321; Orth v. Bauer, 39 
Minn, 31, 38 NW 758. 


[a] Warehouse receipt.—Under a 
sale of a carload of wheat for cash, 
title did not pass to the buyer where 
the check was dishonored, and the 
seller could retake the wheat against 
a bank to which the warehouse re- 
ceipt was assigned by the buyer, un- 
less the bank held the receipt as an 
innocent holder. Wright v. Missis- 
sippi Valley Trust Co., 144 Mo. A. 
640, 129 SW 407. 


26. Gavigan v. Evans, 45 Mich. 597, 
8 NW 545. 


27. Woodley v. Coventry, 
C. 164, 159 Reprint 68. 

28. See supra §§ 251, 267. 

29. Murphy v. John Hofman Co., 
215 N. Y. 185, 109 NE 101, LRA1916A 
634; Joslin v. Cowee, 52 N. Y. 90 
[rev 60 Barb. 48]. 

{a] Retention of note; instruc- 
tions.—In a trial of the right of prop- 
erty between sellers claiming the 


ry lets 


goods sold for the fraud of the pur- | 


chaser and attaching creditors of the 
purchaser, it is error to charge that 
the refusal of the sellers to surren‘d- 
er a note executed by the purchaser 
for the price cannot be an affirmance 
where it was not clear whether the 


den Treasure Min. Corp., 69 Colo. 264, 
1938 P 553; Smith v. Chadron First 
Nat. Bank, 45 Nebr. 444, 63 NW 796; ‘ 
Hathorne v. Hodges, 28 N. Y. 486; 
Hallahan v. Webber, 7 App. Div. 122, 
40 NYS 103 [rev 15 Mise. 327, 37 NYS 
O32 IN YeAmn@asmocele 


Time for rescission see supra § 267. 

32. Payment generally see supra 
§§ 575-588, 882, 910; Payment 48 C. 
Je Doel. 

33. See supra §§ 251, 267. 

34. Gay v. Medlock, 11 Ga. A. 478, 
75 SE 821; Overton v. Brown, 63 Mo. 
A. 49. 

35. Weed v. Page, 7 Wis. 503% 

Restoration of consideration as con- 
dition precedent see infra § 914. 

386. Manning v. Albee, 11 Allen 
(Mass.) 520; Boyd v. Shiffer, 156 Pa. 
100, 27 A 60. 

87. Roberts v. Evans, 43 Cal. 380. 

88. Hoyt, ete... Mis. ©ol v.) Turn- 
er, 84 Ala. 523, 4 S 658. 

39. See supra § 251. 

40. See supra § 579. 

41. McFadden Bros. Agency v. 
Keesee, 179 Ark..510, 16 SW (2d) 994; 
Sih. ux wir ever cantiles-Co-n ive 
Jones, 177 Ark. 342, 6 SW (2d) 302; 
Sims v. Bolton, 1388 Ga. 73, 74 SE 770; 
J. I. Case Threshing Mach. Co. v. Bar- 
gabos, 1438 Minn. 8, 172 NW 882; 
Armstrong v. Bolivar First Nat. 
Bank, (Mo. A.) 195 SW 562. 

42. In re Midland Motor Co., 
Fed. 368, 140 CCA 54. 

43. Whitford v. Chace, 7 R. I. 322. 

44. See supra § 870. 

45. See supra §§ 905, 906. 

46. See Election of Remedies § 9. 
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er by pursuing a remedy inconsistent with a recogni- 
tion of his title may either waive his right to rescind 
the sale if the sale was voidable,*7 or may vest title 
in the buyer if title did not pass by virtue of the 
purported sale, and as a result also lose his right to 
reclaim the property.*® As a general rule the mere 
commencement of a prior action*® for the purchase 
price,®® or an action aided by an attachment of the 
goods®! or the recovery of judgment for the price of 
the goods®? and the satisfaction thereof,°* are con- 
sidered as conclusive elections to treat the buyer as 
owner of the goods, and a voluntary dismissal or 
discontinuance of the action will not reinvest the 
seller with title to the goods necessary to a recovery 
of them.®4 In some jurisdictions the mere com- 
mencement of an action for the price or value is not 
a conclusive election which will waive the right of 
reclamation so that on a dismissal of the action the 
seller may proceed to enforce his right to the goods.°° 
As in the ease of other actions generally,°°® if the sell- 
er in instituting the action for the price or value of 
the goods had no knowledge of the facts warranting 
alrecovery of the goods, he does not waive his right 
of reclamation,®* particularly if the action was insti- 
tuted by an agent without the seller’s knowledge or 
consent,°® although a failure to dismiss the action 
after learning the facts has been held a waiver of 
the right.°® If the sale is rescinded, however, by an 
action for the goods, ‘a subsequent action proceeding 
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in affirmation of the sale will not bar a recovery of 
the goods®® or a portion thereof.%+ 


Effect on partial recovery. An action for the price 
of a portion of the goods proceeding in affirmance of 
the sale will bar a subsequent action for the recovery 
of the balance of the goods,°? and where a seller of 
personalty retains a mortgage lien for the price with 
a provision that he may proceed either by foreclosure 
or trover, and he forecloses, he cannot thereafter 
maintain trover for any portion of the property 
which the officer failed to seize under the levy on 
foreclosure.°* But if the action proceeds for the 
value of the portion disposed of by the buyer or the 
proceeds thereof, it is not an affirmance of the sale 
so as to estop the seller recovering the portion re- 
maining in the buyer’s possession,°* especially where 
the action is brought subsequent to the commence- 
ment of the prior action for a recovery of the bal- 
ance of the goods,°* for if réscission is once effected 
by the seller, it is final and cannot be revoked by 
subsequent actions which would otherwise proceed 
in affirmance of the sale.°° §So also an action against 
the buyer for damages for deceit, not being in af- 
firmance of the sale, does not prevent a subsequent 
recovery of the balance of the goods.°* 


[§ 912] 5. Actions—a. Nature and Form of Ac- 
tion. If a seller having the right to reclaim the 


47. See supra § 251. 56. See Hlection of Remedies §§ 62. In re Hildebrant, 120 Fed. 992. 
48. Fowler v. Britt-Carson Shoe | 28-381. 63. Mitchell v. Castlen, 5 Ga. A. 

Co., 187 Ga. 40, 72° SE 407. 57. Wright v. George W. McAlpin|] 134, 62 SH 731. 
49. See Election of Remedies § 20.|Co., 35 SW 1039, 18 KyL 226; Windle 64. Morford v. Peck, 46 Conn. 380; 
v. Citizens’ Nat. Bank, 204 Mo. A.| Browning  v. Bancroft, 8 Mete. 


50. Dietz v. Sutcliffe, 80 Ky. 650; 
Cooper v. Smith, 109 Mich. 458, 67 
NW 516; Hughes v. Coburn, 35 Nebr. 
53 NW 388. 


10 Mo. A.: 226; 


606, 216 SW 1020; 
Hays v. Midas, 104 N. 
Y. 602, 11 NE 141 [aff 39 Hun 460]; 


(Mass.) 278. 


65. Mass.—Raphael v. Reinstein, 
154 Mass. 178, 28 NE 141. 


Goodger v. Finn, 


Retaking or recovery of goods as 
inconsistent wih action for price see 
supra § 872. 

51. U. S.—Dibblee v. Sheldon, 7 F. 
Cas. No. 3,889, 10 Blatechf. 178. 

Ala.—Fuller v. Eames, 108 Ala. 464, 
19 S 366. 

Ga.—Fowler v. Britt-Carson Shoe 


Go. 218% Ga- 400 ".2ES 407. 
N. J.—Heller v. Elliott, 45 N. J. L. 
564. 


INDY e— Convo vy duittle, ab Ne Wa 
887, 22 NE 346, 5 LRA 693 [rev 41 
Hun 395]; Wilmot v. Richardson, 4 
Abb. Dec. 614. 

52. De L’Homme v. De Kerlegand, 
4 La. 353; Beloit Bank v. Beale, 34 
eee 43) Nictihe sol N. 5). OUND er, , 0 2; 
11 AbbPr 375, 20 HowPr 331]. 


53. Krause v. Marx, 5 Tex. Civ. A. 
397, 23 SW 708. 

54. Van Winkle v. Crowell, 146 U. 
Sc, Teeser T8730) L. ed. 380). Coop- 
er v. Smith, 109 Mich. 458, 67 NW 
516; Conrow v. Little, 115 N. Y. 387, 
22 NE 346, 5 LRA 693. 


55. S. E.- Lux, Jr, Mercantile Co. 
v. Jones, 177 Ark. 342, 6 SW (2d) 302; 
Johnson-Brinkman Commn. Co. v. 
Missouri Pac. R. Co., 126 Mo. 344, 
28 SW 870, 47 AmSR 675, 26 LRA 840 
[rev 52 Mo. A. 407, and foll Johnson- 
Brinkman Commn. Co. v. Central 
Bank, 116 Mo. 558, 22 SW 813, 38 Am 
Siecoikoll 

[a] Amending complaint.—Own- 
er’s commencement of attachment 
suit to recover price of goods was 
held not to preclude amendment of 
complaint before trial to assert re- 
covery in replevin. S. HE. Lux, Jr., 
Mercantile Co. v. Jones, 177 Ark. 342, 
6 SW (2d) 302. 


Equitable Co-op. Fdy. Co. v. Hersee, 
103), N. O¥s 25, 29 UNE 48950. Myers av. 
Taber, 5 Silv. Sup. 598, 7 NYS 857; 
Bach vy. Tuch, 4 Silv. Sup. 3438, 7 NYS 
611; Underhill v. Ramsey, 2 NYS 
451 [aff 125 N. Y. 681,.26 NE 750]. 


[a] Foreclosure of ‘invalid mort- 
gage.—Sellers of personalty to a buy- 
er who passed under a false name and 
gave back mortgages as security in 
such name were held not to have 


waived their right to reclaim the 
property from transferees of the 
fraudulent buyer, although, after 


they asserted their right and obtained 
possession of the property, they fore- 
closed their mortgage, believing it 
to be valid, waiver implying knowl- 
edge and intention, neither of which 
was present. Windle v. Citizens’ 
ae Bank, 204 Mo. A. 606, 216 SW 


58. Lee v. Burnham, 82 Wis. 209, 
52 NW 255. 


59. 
207. 


60. Moller v. Tuska, 87 N. Y. 177 
[aff 9 Daly 207]. 


[a] Joinder in ‘bankruptcy.—Iil- 
ing a claim for the price of the goods 
and acceptance of a dividend after 
the institution of the replevin action 
was no defense to the replevin ac- 
tion.” Moller ivonDuska,. cS INj oi) wil77 
{aff 9 Daly 207]. But see Coffee v. 
Pleasants, 6 Oh. Dec. (Reprint) 812, 
8 AmLRee 312 (a seller who sues an 
assignee in insolvency in _ replevin, 
but fails to find the goods and then 
proves his claim in the assignment 
proceedings and obtains a dividend, 
cannot further prosecute the replevin 
action). 


61. See cases infra this section. 


Seligman v. Kalkman, 8 Cal. 


N. H.—Sleeper v. Davis, 64 N. H. 
59,6 A -2075°10 AmSRe3T7. 


N. Y.—Schoeneman y. Chamberlin, 
55 App. Div. 351, 67 NYS 284; King 
v. Phillips, 21 N. Y. Super. 603. 

Tex.—Manhattan Cloak, ete., Co. v. 
Marx, (Civ. A.) 23 SW 1707; Heinze 
PO ia 4 Tex. Civ. Al 599, 23 SW 


Wis.—Lee v. Burnham, 82-Wis. 209, 
52 NW 255; Singer v. Schilling, 74 
Wis. 369, 48 NW 101.- 


[a] Action in trover for conver- 
sion of a portion of the goods not 
replevied is not an affirmance of the 
sale so as to prevent the recovery of 
the balance of the goods. Singer v. 
Schilling, 74 Wis. 369, 43 NW 101. 


{b] Joinder in bankruptcy.—The 
filing of a claim for a portion of the 
goods disposed of by the buyer will 
not defeat a prior action in replevin 
for the balance undisposed of. Pow- 
ers v. Benedict, 88 N. Y. 605. 


{c] Instituting attachment in an- 
other state against the buyer of 
goods, to recover their price from 
him, does not affect the creditor’s 
right of action, previously com- 
menced by him in this state, against 
third persons, to recover possession 
of the same goods on account of 
fraud in the sale. King v. Phillips, 
21 N. Y. Super. 603. 


66. Raphael vy. Reinstein, 154 
Mass. 178, 28 NE 141; Powers vy. 
Benedict, 88 N. Y. 605; Moller v. 


Tuska, 87 N. Y. 166; Kinney v. Kier- 
nan, 49 N. Y. 164; Raby v. Sweetzer, 
12° "Dex. i Civin "A. - "380h 34° “SIM itor 
Heinze v. Marx, 4 Tex. Civ. A. 599, 25 
Sw 704. 

67. Hersey v. Benedict, 15 Hun 
Qi Ye) 82: 


For later caSes, developments and changes in the law see Annotations, same title and section number, 
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ones 


§ 912-914] 


voke.72 


[§ 913] b. Conditions Precedent?*—(1) Demand. 
Unless demand for the goods is unavailing or is 
waived,** as in the ease of the recovery of possession 
of goods generally,*® if the buyer is unlawfully in 
possession of the goods, demand by the seller on the 
buyer for possession is unnecessary,’® but if the 
property is lawfully in the possession of the buyer 
there ean be no reclamation for nonpayment of price 
without demand, in the absence of fraud.77 
when the goods are delivered on trial to be paid for 
or returned, the seller cannot retake them without a 


goods*® elects to recover them instead of pursuing 
_ his remedy for the price,®® it is generally recognized 
that. replevin, being a possessory action,’® is a prop- 
er,’+ but not necessarily an exclusive, remedy to in- 
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ally and the condition is not complied with, a previ- 
ous demand is unnecessary.’ 
in the possession of a third person claiming under 
the buyer, demand is necessary if the possession of 


Where the goods are 


such person is not tortious as against the seller,*° 


buyer.*? 


Thus, 


demand;‘* but if the goods are delivered condition- 


68. Nature and basis of right see 
supra §§ 905, 906. 

69. Action for price see infra § 
946 et seq. 

70. Proceedings by replevin see 
Replevin 54 C. J. p 404. 

71. Cal.—Wendling Lumber Co. v. 
Glenwood Lumber Co., 153 Cal. 411, 
95 P 1029; Amer v. Hightower, 70 
Cal. 440, 11 P 697; Chowchilla Col- 
onization Co. v. Thompson, 39 Cal. A. 
Dil pel Gor 444 bt. 

Iowa.—Peck ¥: Bonebright, ve 
Iowa 98, 39 NW 213, 1 LRA 155. 

Ky.—American-German Nat. Bank 
v. Gray, etc., Hardware Co., 33 KyL 
547, 110 SW 393. 

Mass.—Tyler v. * Freeman, 3 Cush. 
261. 

Mich.—Pearson v. Wallace, 204 
Mich. 643, 171 NW 402 [cit Cyc]; 
Reeder v. Moore, 95 Mich. 594, 55 NW 
436; Koch v. Lyon, 82 Mich. 513, 46 
NW 779. 

Miss.—Williams  v. 


Logue, 154 


“Miss. 74, 122° S 490. 


Nev. Smith, ever yam LoL IN. SY 


452, 84 NE 402, 123 AmSR 609, 19 
LRANS 461, 13 AnnCas 505; Hunter 
v. Hudson River Iron, etc., Co., 20 
Barb. 493; Cary v. Hotailing, 1 
Hill 311, 37 AmD 323. 

Wyo.—Griggs v. Meek, 37 Wyo. 
982.7261 P 126;264 P 91. 

[a] Trover.—Where cotton was 


Stored with defendant, with the right 
to work it up and consume it in its 
mill whenever it desired, paying the 
seller the market price therefor, 
when a settlement should be de- 
manded, an action of trover’ would 
not lie therefor, after the cotton had 
been actually consumed. Holderness 
v. Hutcheson Mfg. Co., 25 Ga, A. 612, 
103 SE 838. 

72. Sammis v. Marks, 69 Utah 26, 
252 P 270. 

See Detinue §§ 8-20; 


Trover and 


Conversion; Sequestration [35 Cyc 
1391, 1393]. 
[a] Bonding property.—On de- 


fault of the buyer in performing the 
conditions necessary to pass title to 
the property it was proper for the 
court, on discharging a receiver, to 
deliver possession to the seller pend- 
‘ing trial on filing bond for the use 
and benefit of the buyer. Sammis v. 
Marks, 69 Utah 26, 252 P 270. 


73. Rescission see supra § 906. 
74. Scott v. Bohe, 81 Colo. 454, 256 
P 315, 83 Colo. 374, 265 P 694. 


75. See Actions §§ 74-83; Detinue 
§ 17; Replevin §§ 68-76. - 

76. Moriarty v. Stofferan, 89 Ill. 
528; Farwell v. Hanchett, 19 Ill. A. 


620m late 120 TLE G6 %3,; Le INI) 875 13 
Peck v. Bonebright, 75 lowa 98, 39 
NW 2138, 1 LRA 155; Oswego Starch 
Factory v. Lendrum, 57 Iowa 573, 10 


NW 900, 42 AmR 53; Carl v. McGoni- 
gal, 58 Mich. 567, 25 NW 516; Wilmot 
We ebyonwlieZOh. Cir. (Ct 2885, 1% (Oh. 
Cir. Dee. 394. 


77. New Home Sewing Mach. Co. 
v. Bothane, 70 Mich. 443, 38 NW 326; 
Darling v. Tegler, 30 Mich. 54; Smith 
v. Newland, 9 Hun (N. Y.) 553; Aro- 
abi v. Hinckley, 43 N. Y. Super. 


‘78. Witherby v. Sleeper, 101 Mass. 
138. But see Peck v. Bonebright, 75 
Lowa... 985.39 “NW. 2135) 1. RAS 155 
(holding that, where one who has 
taken chattels on trial with the right 
to purchase on payment at a stated 
time defaults in making the payment, 
the owner may replevy the chattels 
without a previous demand). 


79. Salomon v. aetna y: 126 
Mass. 482; ayiow v. Freeman, 3 Cush. 
(Mass. ) 261. 

80. Thompson v. Rose, 16 Conn. 


71, 41 AmD 121; Fairbank v. Phelps, 
22 Pick, (Mass.) 535. 


[a] Unauthorized demand.—If a 
seller seeks to recover goods from 
an assignee of a purchaser on the 
ground of fraud, his subsequent rat- 
ification of an unauthorized demand 
on the assignee for the goods cannot 
avail the seller. Bliss v. Cottle, 32 
Barbs (Nea YB 22. 


81. Montgomery v. Roeder, 217 Ill. 
A. 89; Blanchard v. Child, 7 Gray 
(Mass.) 155; Bussing v. Rice, 2 Cush. 
(Mass.) 48; Velsian v. Lewis, 15 Or. 
539, 16 P 631, 3 AmSR 184. 


[a] Title in issue.—In an action 
by a vendor to recover goods on the 
ground that the sale was induced by 
fraud, where they have been attached 
by creditors as the property of the 
vendee, the gist of the action is the 
title to the property, and no demand 
is necessary. Oswego Starch Fac- 
tory. v. Lendrum, 57 Iowa 573, 10 NW 
900, 42 AmR 58. 

[b] YWerms of sale.—Where the 
buyer purchased property from the 
seller under an agreement that the 
purchase price should be payable in 
installments, and that the _ seller 
might retake the property on failure 
to pay any installment when it fell 
due, and before the first installment 
fell due the buyer sold the property 
to a third person, the latter took no 
better title to the property than the 
buyer, and therefore the seller was 
entitled to maintain replevin against 
the third person without demand. 
Brown v. Fitch, 43 Conn. 512. 


[ec] Assignee for benefit of cred- 
itors.—When a sale is invalid owing 
to the false representations made by 
the buyer, an action of replevin for 
the property sold may be maintained 
by the seller against one who stands 
in the shoes of the buyer without 
any prior demand for the property. 
Burnham vy. Ellmore, 66.Mo. A. 617. 
But see Goodwin v. Wertheimer, 99 


[§ 914] (2) Restoration of Consideration.*? 
less a restoration of the consideration is waived by 
the buyer,®** as in the case of actions for the recov- 
ery of possession of personal property generally,®° 
if the seller bases his right of recovery on rescission 
he must, as a general rule, offer to put the buyer in 
statu quo by a return of the consideration -paid,*® 


but the rule is otherwise if the possession of such 
third person is tortious.*? 
in possession is sufficient without a demand on-the 


A demand on the officer 


Un- 


N. Y. 149, 1 NE 404 (holding that the 
possession of the assignee is not tor- 
tious). 

82. Wise v. Grant, 
[rev on other grounds 140 N. Y. 
35 NE 1078]. 

83. As condition precedent to re< 
scission see supra § 258 


84. Bohe v. Scott, 83 Colo. 374, 265 


20 NYS 828 
593, 


P 694; Rose v. Eggers, 148 Iowa 306, 
127 NW 196. 

85. See Replevin § 67. 

86. Ill.—Hamilton v. Singer Mfg. 


Cosy 545 Ts 3:70; 
118 Ill. -A. 59. 

Ind.—Adam, ete., Co. v. Stewart, 
157 Ind. 678, 61 NE 1002, 87 AmSR 
240; John ig. Hibben Dry- Goods Co. 
v. Hicks, 26 Ind. A. 646, 59 NE 938. 

Iowa.—Jones v. Rhoades, 167 Iowa 
562, 149 NW 6387. 


Kan.—Rock Island Impl. Co. 


McGuire v. Bradley, 


First Nat. Bank, 9 Kan. A. 96, 57 p 
1050. 
Mich.—Wendt | vy. McGuire, 194 


Mich. 453, 160 NW 540. 

Mo.—Winona Wagon Co. v. Feast- 
er, 188 Mo. A. 307, 175 SW 109; King- 
man-Moore Impl. Co. v. Ellis, 125 Mo. 
A. 692, 103' SW 127, 129: 


Nebr.—Baker _ vy. McDonald, 74 
Nebr. 595, 104 NW 923, 1 LRANS 474. 


Tex.—Hickman vy. Aldridge, (Civ. 
A.) 21 SW (2d) 341. 
But -see Sisson v. Hill, 18 R. Tf. 


212, 26 A. 196, 21 LRA 206 (holding 
that replevin may be maintained for 
the recovery of goods alleged to have 
been fraudulently obtained under the 
guise of a contract of sale without 
the return before suit of money paid 
as a part of the consideration). 

See also cases infra this note. 

[a] Promissory notes.—(1) A. 
seller taking a note cannot, as a gen- 
eral rule, replevy the goods until the 
note has been surrendered or 
adjudged void. Moriarty v. Stoffer- 
an, 89 Ill. 528; Thompson v. Peck, 


115 Ind. 512, 18 NE 16, 1 LRA 201; 
John H. Hibben Dry- Goods Cores 
Hicks, 26 Ind. A. 646, 59 -NE 938; 


Jones v. Rhoades, 167 ‘Towa 562, 145 
Bae 637; Gittings v. Carter, 49 Towa 
as (2) It is held sufficient, how- 
ce if the note is produced at the 
trial with an offer to surrender or 
cancel it. Nichols v. Michael, 23 N. 
Y. 264, 80 AmD 259; White v. Dodds, 
42 Barb. (N. Y.) 554, 18 AbbPr 250, 
28 HowPr 197; Pequeno Vv. Taylor, 
38 Barb. (N. Y.) 875; Eraschieris v. 
Henriques, 36 Barb. (N. Ay ON 


mot, Vv. byon,«L Oh; iCimcCk 238, 7 
Oh. Dee. 394; Duval v. Mowry, 6 aie 
I. 479. See also Farwell v. Hanchett, 


120 Ill. 573, 11 NE 875 [rev 19 Ill. A. 
620]; Doane vy. Lockwood, 115 Ill. 
490, 4 NE 500 (both holding that the 
surrender of the note on the trial has 
the effect then to rescind the sale 
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or a return of the property given in exchange.*” But 
return of the consideration is not essential as a con- 
dition precedent to action if it is worthless,** or if 
it was not in fact accepted but merely retained for 
the buyer;®® and in the ease of partial payment, the 
amount received need not be returned if the amount 
still due exceeds the value of the goods replevied,°° 
or if a portion of the goods has been sold, the value 
of which exceeds the amount paid,®* and a repay- 
ment of expenses incurred by the buyer in relation 
to the goods sold is unnecessary,°” unless such ex- 
penses are a part of the purchase price.®® 
action against a third person not a bona fide pur- 
such person cannot raise the question whether 
the seller has restored the consideration paid by the 
If the action for possession of the goods 
is not based on rescission of the sale but on an ex- 
press condition in the contract providing for a return 
of the goods on the buyer’s default,®° or if the con- 


chaser 


buyer.°4 


aand prevent judgment for the buyer 
in replevin for a return of the goods). 
(3) But, where a note is given as a 
conditional payment for goods, it is 
not necessary to return the note in 
order to entitle the vendor to bring 
his suit for the goods sold. Clark 
VeanVoumey MeaCranchaGUnmSa)aelkods oats lee 
ed. 74; Bauendahl vy. Horr, 2 F. Cas. 
INO pe ls. ote Lblavehie pio48. (4) In 
replevin for goods obtained by fraud 
and paid for by a note on time with 
worthless securities, the mere fact 
that plaintiff has transferred the note 
for value before the replevin, and 
never reclaimed it, will not defeat the 
action. Manning v. Albee, 14 Allen 
(Mass.) 7, 92 AmD 736. () An offer 
by plaintiff to return ’ pr omissory 
notes given for the purchase price is 
too late if made after verdict. Ayres 
v. Hewitt, 19 Me. 281. 


[b] Illegal sale.—3 Howell St. 
Annot. § 2136v, imposing a penalty 
for selling an animal affected with 
a contagious or infectious disease, 
does not make the trade of a glan- 
dered horse so absolutely void that 
the defrauded person can replevy the 
horse he exchanged without prior de- 
mand and tender back of the boot 


money. Havey v. Petrie, 100 Mich. 
ASO) SSO ANI LST. 
[ce] Effect of agreement for com- 


promise.—Although plaintiff waives 
his right to bring replevin for goods 
sold to defendant because fraudulent- 
ly purchased, where, being suspi- 
cious of this, he enters into a com- 
promise whereby defendant returns 
part of them and plaintiff agrees not 
to sue for recovery of the remainder 


until the bill therefor is due, yet, 
where defendant enters into the 
agreement with an intent fraudu- 


lently to dispose of the goods, and 
immediately proceeds to do so, plain- 
tiff may bring replevin without first 
offering to return the goods obtained 
by him under the compromise. Mun- 
wer. Vv. Stern, 105 Mich. 523, 63° INW 
B13, 5d AmSR 468, 29 LRA 859. 


{[d] Sale by person mentally irre- 
sponsible.-—Where property is sold by 
one while mentally irresponsible, be- 
eause of drunkenness, replevin may 
be maintained by him without re- 
turning the consideration, if he no 
Jonger had it when he recovered his 
mental responsibility. Van Horn vy. 


Persinger, 202 Mo. A, 236, 215 SW 
YRO), 
87. Rose v. Eggers, 148 Iowa 306, 


127 NW 196; Stone v. Barrett, 34 Mo. 
Atma: White Sewing Mach. Co. y. 
McBride, 27 Mo. A. 470. ‘ 

fa] Renunciation of interest in 


pbusiness.—A vendor seeking to re- 
scind a contract for the sale of goods, 
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tion paid.®® 


Laches.?® 


In an 


in consideration of which he has re- 
ceived an agreement for an interest 
in the business to be done under a 
patent in a particular state and a li- 
cense to manufacture the patented ar- 
ticle, may, on renouncing his interest 
under such agreement and license, 
without any reconveyance, recover the 
goods sold, if otherwise entitled to re- 
soem ner Poe v. Stockton, 39 Mo. 


88. Mahone v. Reeves, 11 Ala. 345; 


Manning v. Albee, 11 Allen (Mass.) 
520. 
89. Bauendahl v. Horr, 2 F. Cas. 


No. 1,113, 7 Blatchf. 548; Vancleave 
v. Beach, 110 Ind. 269, 11 NE 228. 


90. Scher v. Roher, 34 Misc. 
69 NYS 929; Lewisohn v. Apple, 
NYCivProcec 274. 


91. John V. Farwell Co. v. Hilton, 
84 Fed. 298, 39 LRA 579. 


92: 
etc., Co., 73 Conn. 547, 48 A 425; John 
S. Brittain Dry-Goods Co. v. Merkel, 
LOY Wan eA, 2. 6 ois 2 Adams ve 
O’Connor, 100 Mass. 515, 1 AmR 137; 
Keep Mfg. Co. v. Moore, 11 Lea 
(CPenn:) 285. 


792, 
12 


93. See case infra this note. 
_ ta] Freight charges.—A seller su- 
ing to recover the goods for fraud 


must offer to return freight charges 
paid by the buyer, which were, under 
the contract of sale, to be credited on 


the price. Gibson vy. Lancaster, 90 
Tex. 540, 39 SW 1078. 

94. Benesch v. Wagener, 12 Colo. 
534, 21 P 706, 138 AmSR 254; Schoon- 


maker v. Kelly, 42 Hun (N. Y.) 299; 
Pearse v. Pettis, 47 Barb. (N. Y.) 276; 
Nellis v. Bradley, 3 N. Y. Super. 560; 
Dolle v. Rhinehart, 7 NYS 781. 


95. Dodge v. Carter, 140 Cal. 663, 
ice) 


96. Haskell v. Montague, 40 Mich. 
742; Thompson vy. McLean, 14 NYS 
55. 

[a] Refusal to perform indivisible 
contract.—Where on a sale for cash 
the purchaser makes a payment on 
account and accepts and takes posses- 
sion of a part of the goods, but re- 
fuses to aecept the remainder or to 
pay the balance of the price, the sale 
being indivisible, the seller can main- 
tain replevin to recover the entire 
quantity of goods from the possession 
of the purchaser, and he is not bound 
to restore the payment whith has 
been made before he can repossess 
himself of the property, as the case is 
not one of rescission of contract. 
Thompson v. Mclean, 14 NYS 55. 


97. Generally see Limitations of 


[§ 915] c. Time To 
The right to sue for a recovery of the 
goods must be exercised promptly after the right 
acerues;®® but if no rights have intervened which 
would be prejudiced thereby mere delay will not af- 
fect the seller’s night.+ 
the seller need not wait until the term of credit has 
expired to bring his action for recovery of the goods 
on the ground of fraud of the buyer.’ 
[§ 916] d. Defenses and Offsets. 
recover the goods the buyer may plead damages for 
false representations by the seller as to the quality 
of the goods and that the amount already paid is 
equal to the value of the goods,? and may show that 
he has sold and parted with the title to the goods to 


Soper Lumber Co. v. Halstead,’ 


[$$ 914-916 


tract is still executory, the action may be main- 
tained ordinarily without a tender of the considera- 


Sue, Limitations,°7 ‘and 


Where the sale is on credit, 


In an action to 


Actions 37 C. J. p 666. 


98. aches generally see Equit 
211-252. M ee 


Time for rescission see’supra § 267. 


Transfer of title by waiver of pay- 
ment see supra § 579. 


99. Ala.—Jones vy. Anderson, 
Ala. 302, 2 S 911. 


Tae seit v. Fullerton, 69 Ill. 448; 
Musick v. Gatzmeyer, 47 Til. A. 329. 


Ind.—Sieveking v. Litzler, 31 Ind. 


82 


Ky.—Gibson v. 
928 

Mo.—World Pub. Co. v. Hull, 81 Mo. 
A. 277; Johnson-Brinkman Commun. 
Co. v. Missouri Pac. R. Co., 52 Mo. A: 
407 [rev on other grounds 126 Mo. 


Moore, 7 B. Mon. 


344, 28 SW 870, 47 AmSR 675, 26 LRA 


840]; Lapp v. Ryan, 23 Mo. A. 436. 


N. Y.—Heilbronn v. Herzog, 33 App. 
Div. 311, 53 NYS 841 [rev on other 
grounds 165. N. Y. 98, 58 NE 759]; Hal- 
lahan v. Webber, 7 "App. Div. 122, 40 
NYS 103. 


Pa.—Frech v. Lewis, 218 Pa. 141, 
67 A 45,120 AmSR 864, 11 LRANS 948, 
11 AnnCas 545; Backentoss vy. Speich- 
er./3l) Pa. 324. 


Tenn.—Wertheimer-Swartz 
Co. v. Faris, (Ch. A.) 46 SW 336. 
Tex. 
American R. Express Co. vy. Voelkel, 
Cone A.) 252 SW 486 [rev (Civ. 
A.) 236 SW 555]. 


Vt.—Tilton Safe Co. v. Tisdale, 48 
Vt. 83. 


Wis.—Smith Typewriter Co. 
Luebkeman, 147 Wis. 317, 1383 NW 33, 
36 LRANS 396; Goldsmith v. Bryant, 
26 Wis. 34. 

[a] 
days. elapsed between the time the 
seller had notice of the nonpayment 
of a check given as a part payment on 
a typewriter and the time it brought 
replevin for the typewriter, the seller 
could not recover it on the ground of 
nonpayment of the check as agreed 
on. Smith Typewriter Co. v. LuebkKe- 
man, 147 Wis, S827) ss) NNW sss 386 
LRANS 396. 


1. Williamson v. New Jersey 
Southern R. Co., 28 N. J. Eq. 277 [rev 
on other grounds 29 N. J. Eq. 311]. 


2. Kellogs.v Turple, 2 tl. Aw bos 
Yaeger Milling Co. v. Lawler, 39 La. 
Ann. 572, 2 S 398; Hall v. Gilmore, 40 
Me. 578; Seaver v. Dingley, 4 Me. 
306; Mackinley v. McGregor, 3 Whart. 
(Pa.) 369, 31 AmD 522. 


8. Johnson v. St. Louis Butchers’ 
Supply Co., 60 Ark. 387, 30 SW 429. 


Shoe 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Tllustration.—W here forty-five 


§§ 916-921] 


persons not parties to the action;* but in replevin 


for the specific goods defendant cannot set up a 
breach of covenants,> and cannot plead payments 


> for repairs in the absence of anything to show that 


the repairs were required by reason of defects;° and 
if defendant gives a bond and retains the goods, 
claiming them as fixtures and part of the realty, the 
action in replevin is in effect converted to an action 
for damages, and defendant cannot plead in defense 
the existence of mortgages on the property.7 The 
buyer may offset damages sustained by reason of 
latent defects in the property;’ but not a debt owing 
him by the seller in an entirely separate transaction, 
or prospective profits.t° A subsequent purchaser 
eannot impeach the title of his immediate vendor, 
nor can he set off as against the original seller 
amounts owing him by the original buyer under 
whom he elaims.!? 


Illegality of sale. Where property is sold for an 
unlawful purpose both parties having knowledge of 
such fact, the illegality of the transaction may be 
set up in defense to replevin.** 


[§ 917] e. Parties.1* Several sellers who have 
been induced by fraud to sell goods to the same buyer 
may unite in an action against creditors of the buyer 
to recover their goods;?° and where the buyer has 
come into possession through fraud, and has at- 
tempted to create a lien on the goods, the lienor who 
has seized the goods under his lien and the purchas- 
er at the sale are joint wrongdoers, and the seller 
may proceed against any one or any number of them 
at his election without releasing the others.1® So, 
too, where the goods are taken from the buyer on exe- 
cution, the seller may proceed against the officer with- 


4 McMorran v. Murphy, 68 Mich. |p 1. 


246, 36 NW 60. 20. 
5. Talbott v. Padgett, 3g SoG LO a alae Ol 107; 
8 SE 845. 21. 
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Haven v. Place, 28 Minn. 551, 


Clinton v. Estes, 20 Ark. 216. 
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out making the buyer a party,17 and if the buyer’s 
assignee is in possession, the buyer is not a proper 
party.1® 

[§ 918] f. Pleading!°—(1) Declaration or Com- 
plaint. The seller must allege all the facts on which 
his right to reclaim the goods is based, such as non- 
payment?°® or fraud,?! although in some eases it is 
held sufficient if plaintiff pleads a general claim of 
property and wrongful detention by defendant.?? 

[§ 919] (2) Plea or Answer. A defendant who 
relies on fraud on the part of the seller?* must al- 
lege that he was misled?* and injured thereby.?° An- 


- allegation in the answer that the contract of sale is 


in fact a mortgage under which defendant is entitled 
to an accounting is demurrable as stating a legal con- 
clusion.?° 

[§ 920] (8) Other Pleadings. A replication by 
the seller alleging that the sale was induced by fraud 
and misrepresentations does not state a cause of ac- 
tion where the matters alleged were mere statements 
of opinion by the buyer.?? 

Cross complaint.?® A claim by the buyer in an ac- 
tion by the seller for the conversion of goods sold 
or in the alternative for their possession and damages 
for detention, that the seller must restore the con- 
sideration paid, should be set up by the buyer by 
way of cross action.*° 


[§ 921] (4) Issues, Proof, and Variance.*® An 
issue arises on the pleadings when a fact or con- 
clusion of law is maintained by the pleadings of one 
party and‘is controverted by the pleadings of anoth- 
er.*! The proof must conform to the pleadings and 
issues raised thereby,*? and where the seller’s right 
lectable at any bank on presentation 
of the coupons, did not state a cause 
of action for fraud and misrepresenta- 


tion. Johnson v. Walker-Plath Motor 
Co., 68 Colo. 160, 187 P 1029. 


6. J. I. Case Threshing Mach. me 
v. Eichinger, 15 S. D. 530, 91 NW 82 


pant Ott v. Specht, 13 Del. 61, 12 A 
8. Smith v. Citizens Gas, etc., Co., 
5 WklyNC (Pa.) 97. 


9. Guilbeau v. Melancon, 
Ann. 627. 


wee Mackey v. Millar, 6 Phila. (Pa.) 
fe 

11. Conley v. Thornton, 81 Ga. 154, 
7 SE 127. 


12. Dows v. Dennistoun, 28 Barb. 
CNG.) 39a: 

13. Finley v. Williamson, 202 Mo. 
A. 276, 215 SW 743. 


14. Generally see Parties 47 C. J. 
pet: 

15. Cohen v. Wolff, 92 Ga. 199, 17 
SE 1029. 


16. Mashburn v. Dannenberg Co., 
117 Ga. 567, 44 SE 97. 


[a] Personal liability.—Where the 
members of defendant firm conspired 
with defendant D to purchase goods 
on credit of the firm, and to conceal 
the proceeds, and, in furtherance of 
such conspiracy, purchased goods 
from plaintiffs, and D converted to his 
own use money and goods so obtained, 
he was liable to a personal judgment 
for the amount thereof. Doherty v. 
Holliday, 137 Ind. 282, 32 NE 315, 36 
NE 907. 


17. Ide v. Gilbert, 62 Ill. A. 524. 
18. Kansas Moline Plow Co. v. 
Wayland, 81 Mo. A. 305. 
19. Generally see Pleading 49 C. J. 
[55 C. J.—59] 


28 La. 


Pleading of fraud: 
Generally see Fraud §§ 144- 158. 
In action to rescind see supra § 277. 


[a] Sufficiency of allegations of 
fraud.—In an action to recover goods 
obtained by vendees through false 
representations as to their financial 
condition, an allegation that on a cer- 
tain date the vendees had made a 
statement concerning their financial 
condition, which showed them to have 
a large amount of assets over liabil- 
ities, while in fact they were insol- 
vent, and did not intend to pay for the 


goods, is sufficiently specific. Mitch- 
ell v. Bloom, (Tex. Civ. A.) 46 SW 
406. 


22. Salisbury v. Barton, 63 Kan. 
552, 66 P 618; Bliss v. Cottle, 32 Barb. 
CN. Y.)°-322. 


23. Fraud of seller see supra §8§ 
96-110 


24. Smith v. Estey Organ Co., 100 
Ga. 628, 28 SE 392. 


25. Rice v. Gilbreath, 119 Ala. 424, 
24 S 421. 


26. Talbott v. Padgett, 30S. C. 167, 
8 SE 845. 


27. Johnson v. Walker-Plath Mo- 
tor Co., 68 Colo. 160, 187 P 1029. 


[a] Thus an allegation of the rep- 
lication that the buyer represented 
that certain railroad bonds which 
were offered as consideration for the 
purchase were valid and existing ob- 
ligations of the railroad; that each 
bond had a certain cash value; that 
the accrued interest represented by 
attached coupons was of a certain 
sum and that such interest was col- 


What constitutes fraud of buyer see 
Supra §§ 111-126 


28. For breach of warranty see 
supra § 807. 


29. Hickman v. Aldridge, 
Civ. A.) 21 SW (2d) 341. 


30. Generally see 
1144-1211. 


31. See Pleading § 1144. 


[a] Fraudulent misrepresenta- 
tions.—An answer alleging that, after 
buying the engine and boiler in ques- 
tion, defendant agreed to buy from 
plaintiff, on credit, a roller mill outfit, 
and place it on the property and se- 
cure plaintiff with a mortgage on the 
whole, but had not executed the mort- 
gage nor removed the mill; that plain- 
tiff represented the mill to be in good 
condition except that it needed not 
more than one hundred doliars worth 
of repairs; and that defendant be- 
lieved from reliable information that 
all necessary repairs could not be 
done for less than five hundred dol- 
lars, did not raise the issue of fraud- 
ulent representation. Craig Milling 
Co. v. Cromer, 85 S. C. 350, 67 SE 289. 


32. Rudolph v. Kelly, 144 Ark. 296, 
222 SW 42; Craig Milling Co. v. Crom- 
er, 85 S. C. 350; 67 SE 289. See also 
cases infra this note. 


[a] Seller’s title.—In an action of 
claim and delivery, each party alleg- 
ing general ownership and right of 
possession in himself, where defend- 
ant, in support of his claim, intro- 
duces in evidence what purports to be 
a bill of sale from plaintiff, the latter 
may prove in rebuttal that there had 


(Tex. 


Pleading §§ 
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to recover is based on nonpayment, the buyer, under 
a general denial, may show partial payment and dam- 
ages for breach of warranty.*? A variance between 
the complaint or declaration and the proof must be 
as to a material fact to be fatal.*4 


[§ 922] g. Evidence*®*—(1) Presumptions and 
Burden of Proof. In the absence of direct evidence 
of the value of the goods the inference is that they 
were worth the price to be paid.*® The burden is on 
the seller to prove his affirmative allegations,*’ such 
as the identity of the goods sold,*® the title to the 
goods,*® and the nonpayment of the price,*® and if 
the ground of recovery is based on the fraud of the 
buyer, the burden is ordinarily on the seller to show 
the fraud.*1 

[§ 923] (2) Admissibility. In actions to recover 
the goods sold or their proceeds the general rules as 
to admissibility of evidence*? apply.** Evidence 
which is material to the issues, unless excluded by 
some particular rule of evidence, is admissible,** and 
so the seller may introduce evidence tending to show 


SALES 


Ey hee 


[§§ 921-925 


damage to the goods on account of the buyer’s de-, 
fault,4® and if the action to recover the goods is 
based on the fraud of the buyer, evidence tending to 
show the fraud is admissible.*® 

[§ 924] (3) Weight and Sufficiency. The general 
rules as to the weight and sufficiency of evidence** 
apply in an action by a seller to recover the goods.**® 
To entitle the seller to recover, the evidence should 
be clear and convineing,*® and should properly iden- 
tify the goods,°® and if the right to recover the 
goods is based on the fraud of the buyer, the fraud 
must be clearly established.®? 

[§ 925] h. Trial. The rules governing the con- 
duct of trials of civil actions generally®? apply to 
actions by the seller for the recovery of the goods or 
the proceeds thereof.°? 

Questions for jury. In an action to recover the 
goods questions of fact are ordinarily for the jury.°* 
Thus it is for the jury to decide whether the sale®° 
was induced by fraud,°® whether an insolvent buyer 


never been in fact any sale or delivery 
of the property; that the bill of sale 
had been signed to be placed in escrow 
until a proposed trade had been com- 
pleted; and that the person named 
as vendee therein had fraudulently 
and unlawfully obtained possession of 
it. Grinnell v. Young, 41 Minn. 186, 
42 NW 929. 


{[b] Evidence showing fraud.—(1) 
When in replevin plaintiff alleged that 
defendant claimed the property under 
a pretended contract of exchange, 
which did not in fact exist, evidence 
was admissible under such allegation 
to show that the contract was void 
for fraud. Nolan v. Jones, 53 Iowa 
387, 5 NW 572. (2) Under an allega- 
tion that false representations were 
made to plaintiffs it may be shown 
that they were made to an agent. 
Wolf v. Lachman, (Tex. Civ. A.) 20 
SW 867. (3) Under an allegation that 
the buyer procured the goods ‘under 
false representations of their finan- 
cial condition,’ evidence as to what 
effect the buyer’s insolvency would 
have had on the seller’s agent in mak- 
ing the sale was properly excluded as 
irrelevant. Franklin Sugar Refining 
Co. v. Collier, 89 Iowa 69, 56 NW 279. 
(4) Where, in replevin by a Seller,.al- 
leging that the purchaser induced the 
sale by “false and fraudulent repre- 
sentations é as to his solvency 
and financial condition and standing,’”’ 
a more specific statement is not in- 
sisted on, written statements by the 
purchaser, furnished the seller at his 
request, and showing the purchaser’s 
assets and liabilities and general 
financial standing, are admissible. 
Kuh, ete., Co. v. Glucklick, 120 Iowa 
504, 94 NW 1105. 


33. Aultman vy. Forgey, 10 Ind. A. 
SOer COUNT, 939." =I 


34. Burnham v. Jacobs, 66 Mo. A. 
628 (holding that a variance as to the 
date of the sale is immaterial). 


[a] Matter of description.—In a 
declaration in replevin, an allegation 
following the description of the 
goods, “being aninvoice . . ._ sold 
: . to Edward T. Adams & Co. of 
. . .” is mere description; and the 
declaration is not objectionable on 
proof that the goods were sold to 


“hm. T. A.” Caldwell v. Bowen, 80 
Mich. 382, 45 NW 185. 
35. Evidence: 


Generally see ‘Evidence 22 C. J. p 1. 
In action for rescission see supra §§ 
QL Omani p 


Of bona fide purchase see supra §§ 
663, 664. 
Of fraud see supra §§ 130-135. 


36. Grossman v. Walters, 11 NYS 
471 [aff 182 N. Y. 594 mem, 30 NE 
1151 mem]. 


37. See cases infra notes 38-40. 


38. Wells v. Sperry, (Tex. Civ. A.) 
27 SW 900. 


[a] Concealment of goods by the 
buyer’s assignee, which prevented the 
seller from identifying or replevying 
them, would place the burden on the 
assignee to prove that such goods 
were not purchased by the buyer. 
Benesch v. Weil, 69 Md. 276, 14 A 666. 


39. Hovey v. Grant, 55 N. H. 497. 
40. Miller v. Baer, 189 NYS 149. 
41. See supra § 1380. 

42. See Evidence 22 C. J. p l. 

43. Fulliam v. Hagens, 83 Iowa 


768, 50 NW 215. 


44. See cases infra notes 45, 46. 

45. Huyett, etc., Mfg. Co. v. Gray, 
PIPING 87,1575 SEH 939: 

46. See supra §§ 131-134. 

47. See Evidence §§ 1730-1806. 

48. See cases infra this note. 

[a] Evidence held sufficient to: (1) 
Show that title to the goods did not 


pass to the buyer because of a cash 
sale. Moon y. Gulf Fish Co., 18 Ga. 
A. 267, 89 SE 374. (2) Sustain judg- 
ment for the buyer on his counter- 
claim for breach of contract by the 
seller. Howard v. Haas, 139 Mo. A. 
591, 123 SW 1048. (3) Show that the 
seller reserved title to the goods. 
Cason v. Duke, 28 Ga. A. 170, 110 SE 
684. 

[b] Evidence held insufficient to: 
(1) Show affirmance of the sale by 
the seller. Bay State Milling Co. v. 
Susman Feuer Co., 91 Conn. 482, 100 
A 19. (2) Show that the seller waiv- 
ed the right to reclaim the goods by 
waiving cash payment on acceptance 
of, and delay in, presenting the check. 
People’s State Bank v. Brown, 80 Kan. 
520, 103 P 102, 28 LRANS 824. (3) 
Show that the buyer was insolvent or 
resold the goods. Oklahoma Moline 
Plow Co. v. Smith, 41 Okl. 498, 139 P 
285. 

49. Fougeres v. Zacharie, 
Marsh. (Ky.) 504. 

[a] Evidence that seller said he 
would only send goods c. 9. d. which 
the buyer assented to is sufficient to 
show that the seller did not rely on 


ayatd Jovi je 


the buyer’s representations as to cred- 
it. Leavitt v. Rosenthal, 84 NYS 530. 


50. Leavitt v. Rosenthal, supra. 
51. See supra § 135. 


52. Generally see Trial [38 Cye 
1238]. 


53. Gardner v. Lane, 98 Mass. 517 
(holding that, in an action of repleyv- 
in, the court is not bound to try the 
right of the vendor’s assignees in in- 
solvency whose title has accrued dur- 
ing the pendency of the action). 

[a] Confession of judgment by 
buyer, three months after the sale, 
without evidence as to his financial 
condition at either date, does not war- 
rant submitting to the’ jury the issue 
of his insolvency at the time of the 


yrs Diller v. Nelson, 10 Pa. Super. 
{b] Direction of verdict.—If it is 


admitted that the seller never had ti- 
tle to certain parts of a machine 
which were supplied by the buyer, a 
verdict for such parts should be di- 
rected for the buyer. Wiggins v. 
Snow, 89 Mich. 476, 50 NW 991. 

{c] Framing issues.—In a suit to 
recover goods on the ground of fraud 
where the court refused to hear proof 
that some of the goods, although con- 
forming to the general description of 
the goods sold, had not in fact been 
purchased from the seller, or if they 
had they had been paid for, it was 
proper, on motion for a new trial, to 
frame an issue to try those facts. 
Claflin v. Beaver, 35 Fed. 259. 


54 Roquemore v. Vulcan Iron 
Works Co., 160 Ala. 311, 49 S 389 
(holding that the evidence of defend- 
ant in detinue for a steam shovel, con- 
sidered in its most favorable view, 
only raised for the jury the question 
whether there was an oral agreement 
contemporaneous with a second con- 
tract modifying a contract of sale, by 
which a second shovel would be sub- 
stituted, and providing that the first 
might be retained by the buyer until 
the second was delivered and ac- 
cepted). 

55. Question for jury affecting 
wise of title generally see supra 

136. 

56. Phelps, etc., Co. v. Samson, 113 
Iowa 145, 84 NW 1051; Fox v. Web- 
ster, 46 Mo. 181; Poe v. Stockton, 39 
Mo. A. 550; Mauger v. Slavin, 11 App. 
Div. 488, 42 NYS 381; Woonsocket 
Rubber Co. v. Loewenberg, 17 Wash. 
29, 48 P 785, 61 AmSR 902. 


Generally see Fraud §§ 208-218. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 925-926] 


intended to pay for the goods,5? whether payment 
and delivery were to be concurrent acts®*’ or whether 
payment on delivery was waived by the seller,®® and 
whether notes of the buyer were given as collateral 
or in settlement of the price.®° 


_ Instructions. The case should be submitted to the 
jury under proper instructions.®! The instructions 
must conform to the issues*? and to the facts which 
there is evidence tending to prove,®? and must not 
tend to multiply unimportant issues.°* An error in 
instructions is not cured by subsequent instructions 
unless they state clearly the law governing the case 
and fairly supply what was missing in the former 
instructions, ®® 

Verdict and findings. Findings that the buyer 
knew that he was insolvent when purchasing the 
goods and did not disclose the fact, and that he did 
not intend to pay for the goods but intended to de- 
fraud the seller, are sufficient to support a judgment 
for plaintiff, although it is not found that there was 
any actual misrepresentation as to solvency.®é 

[§ 926] i. Judgment and Amount of Recovery.®” 
As in the case of actions for the recovery of property 


57. Gratton, ete., Mfg. Co. v. Troll, |on the 
77 Mo. A. 339. 


58. Empire State T EF ing | Div. 628, 55 NYS 845. 
ag ee Pe tion that the seller might recover the | 31 


goods if they were not paid for as re- 70 
quired by a condition of the contract : 


Co. v. Grant, 114 N. Y. 40, 21 NE 49. 


59. People’s State Bank vy. Brown, 
80 Kan. 520, 103 P 102, 23 LRANS 
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misrepresentations 
Schoeneman vy. Chamberlin, 37 App. 
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or its value generally,** judgment for the seller 
should be for a return of the goods®® or their value, 
especially where a return is not to be had,7° less any 
amount that has been paid.7! If the action is based 
on fraud, since reliance on the buyer’s misrepresenta- 
tions 1s an essential element,’? the judgment can in- 
clude only the goods sold by the seller in reliance on 
the buyer’s false representations.** If the seller is 
not entitled to a recovery of the goods, he may, under 
proper pleadings, obtain in the same action a judg- 
ment for their price.** Unless the buyer is justified 
in his detention of the goods,*® on a recovery of judg- 
ment for the goods or their value the seller is gener- 
ally entitled at least to interest on their value,*® and 
if the taking by the buyer was malicious, the jury 
may award punitive damages.’ If the goods are 
recovered, the seller may recover damages for the de- 
preciation in value.’® If judgment is for the buyer 
for the value of the goods, he is restricted to the 
value of his interest;’° and, if the action is against 
the buyer and an officer holding the goods under an 
execution and the officer fails to answer, and the 
action fails because there was no rescission, the court 
made. 68. See Detinue §§ 84-104; Replev- 


in §§ 323, 324. 


(3) An instruc- 69. Baldwin v. Burrows, 95 Ind. 


W. W. Carter Motor Co. v. Da- 
vis, 180 Ark. 892, 23 SW (2d) 253; 


824; George W. Merrill Furniture Co. 
Ve tS 7 Weer 17, 320 Ae 712. 


60. Walkau v. Manitowoc Seating 
COO D) LAL 1 3:05 


61. Reid v. Cowduroy, 79 Iowa 169, 
44 NW 351, 18 AmSR 359; Kirsch- 
baum v. Jasspon, 123 Mich. 314, 82 
NW 69. 

[a] Instructions held proper.—(1) 
An instruction that, if at the time 
of the purchase of the goods the pur- 
chasers did not intend to pay for 
them, or if they knew they would not 
be able to pay therefor, the—verdict 
should be for plaintiff, and an instruc- 
tion that, unless the goods were pur- 
chased with a preconceived design not 
to pay for them, or unless they were 
purchased with an intent not to pay 
for them, the verdict should be for 
defendant, are not conflicting. Reid 
v. Lloyd, 67 Mo. A. 513. (2) Whether 
plaintiff had reshipped to defendant a 
motor which had been returned was 
held properly left to the jury, under 


. instructions that, if plaintiff had not 


accepted the motor from the carrier, 
his direction for the carrier to return 
it was compliance with his agreement. 
Morrison v. Smith, 136 S. C. 357, 134 
SE 365. (3) In an action by a vendor 
to recover property sold for cash, 
where the purchaser had given a 
check for the price but had stopped 
payment thereon, the failure to charge 
that, before plaintiff could recover, he 
would have to tender to the defend- 
ants the check, was not error. Sims 
v. Bolton, 138 Ga. 73, 74 SE 770. 


{b] Instructions held improper.— 
(1) An instruction that, if the buyer 
knew that he was insolvent at the 
time of the purchase, the seller is en- 
titled to recover is erroneous. Mann 
v. Pusrin, 158 NYS 906. (2) In re- 
plevin by the sellers against the buy- 
er’s assignee on the ground that the 
goods were obtained by misrepresen- 
tations as to the amount of the buy- 
er’s stock, it was reversible error for 
the court, in declining to charge that 
there was no evidence that the seller 
did not rely on the misrepresenta- 
tions, to state that the evidence of an 
inspection of the stock, made by one 
of the sellers after the assignment, 
went to show that he did not rely 


is erroneous unless it requires the ju- 
ry to find that the condition had not 
been waived. Oester v. Sitlington, 
115 Mo. 247, 21 SW 820. (4) Where 
the seller alleges false statements as 
to financial condition and an intent 
not to pay, an instruction that there 
can be no recovery unless the intent 
not to pay is shown is erroneous, as 
there may be a recovery if there were 
false representations on which the 
seller relied. W. W. Johnson Co. v. 
Triplett, 66 Ark. 233, 50 SW 455. 

62. Roberts, ete., Shoe Co. v. Shep- 
herd, 96 Mo. A. 698, 70 SW 9381. 

[a] Fraud.—If the gravaman of 
the action is fraud, an instruction as 
to the effect of the transactions be- 
tween the seller and the buyer which 
leaves out the element of fraud is er- 
roneous. Thaxter v. Foster, 153 
Mass. 151, 26 NE 434; Shelly v. Heat- 
er, 17 Nebr. 505, 283 NW 521. 

63. Ross v. Miner, 101 Mich. 1, 59 
NW 425 (holding that, when the evi- 
dence shows that defendants, up to 
the time of the purchase, had paid 
their obligations at maturity, that 
their assets equaled their liabilities, 
and a new partner was expected to 
contribute cash equal to one third the 
capital, an instruction that they were 
then insolvent is properly refused). 

[a] Fraud.—(1) Instructions on 
the issue of fraudulent representa- 
tions should be based on and relate to 
the statements shown by the evidence 
to have been made. Cantor v. Claflin, 
12 NYS 759 [aff 128 N. Y. 598, 28 NH 
251]. (2) If there is no evidence of 
fraud, an instruction based on the 
theory that the sale was fraudulent is 
properly refused. Cohn v. Stringfel- 
low, 100 Ala. 242, 14 S 286. See also 
Kirschbaum y. Jasspon, 123 Mich. 314, 
82 NW 69. 

64. Standard Oil Co. v. Meyer Bros. 
Drug Co., 84 Mo. A. 76 (where the in- 
struction was that the seller had no 
lien, the gravamen of the action being 
fraud). 

65. Whitten v. Fitzwater, 129 N. Y. 
626, 29 NE 298. 


66. Goodman v. Sampliner, 23 Ind. 
A. 72, 54 NE 8238. 

67. Judgments generally see Judg- 
ments 33 C. J. p 1042. 


Kuh, ete., Co. v. Glucklick, 120 Iowa 
504, 94 NW 1105. 


[a] Determination of value.—In 
an action for the conversion of a pi- 
ano, the seller could not recover more 
than the value he fixed upon it as a 
wholesaler, where the buyers did not 
interpose a claim for diamonds trad- 
ed in. Hickman v. Aldridge, (Tex. 
Civ. A.) 21 SW (2d) 341. 


71. Arosemena y. Hinckley, 43 N. 
Y. Super. 43. 

72. See supra § 91. 

73. Moore v. Hinsdale, 77 Mo. A. 
PA 


74. Halff v. Wangemann, (Tex. 
Civ. A.) 54 SW 937. 
75. Wickman vy. Aldridge, -(Tex. 


Civ. A.) 21 SW (2d) 341. 


[a] Detention pending restoration 
of consideration.—Where the buyers 
had the right to hold a piano to en- 
force the restoration of diamonds 
turned in as part payment, the court 
improperly awarded the seller damag- 
es for detention. Hickman vy. Ald- 
ridge, (Tex. Civ. A.) 21 SW (2d) 341. 


76. Arosemena v. Hinckley, 43 N. 
Y. Super. 43; Keitt v. Counts, 15 S. 
C. 498. 


[a] Interest not allowed.—Where 
a creditor, seeking to retake proper- 
ty fraudulently obtained by the as- 
signor for the benefit of creditors, 
permitted the property to be convert- 
ed into money and litigated ‘title 
thereto, the creditor was not entitled 
to interest. Whitaker Mfg. Co. v. 
per eet 181 Ark. 1106, 29 SW (2d) 


77. Austin Mach. Corp. v. Clark- 
Hunt Contracting Co., 140 Miss. 78, 
JOSS SVs le 

78. Austin Mach. Corp. v. Clark- 
Hunt Contracting Co., 140 Miss. 78, 
1038 S 1. 

79. Peck v. Bonebright, 75 Iowa 
98, 39 NW 213, 1 LRA 155; Gentry v. 
Templeton, 47 Mo. A. 55. 


[a] Overpayment.—Although the 
buyer pleads and shows overpayment 
in defense, he is not entitled to a 
judgment for the overpayment, 
Baldwin v. Burrows, 95. Ind, 81. 
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will not, on dismissing the action, order a restora- 


tion of the goods to the officer.®° 


[§ 927] E. Resale’'—1. In General—a. In Unit- 
As one of the remedies afforded a seller*? 
in the United States, either by statute*® or by ju- 
dicial decision, the rule is well settled that a seller 


ed States. 


80. Sheehan vy. Golden, 85 Hun 462, 
33, NYS 109: 

[a] Rights of third parties.—In a 
suit to rescind a sale for fraud, 
wherein a writ of sequestration was 
issued, claims of third persons to the 
property cannot be considered. Parks 
v. Lancaster, (Tex. Civ. A.) 38 SW 


262. 

81. Conditional sales see infra § 
1294, 

82. Election of remedies see supra 


§§ 870-872. _ 

83. See statutory provisions. 

84. See infra § 929. 

65. U. S.—Gussman v. Byrd Cat- 
tlewCo. wii Hh. (2d) 136 Grifin, Gro= 
ceryiOo. Ve Richardson) 10,08." (2d) 
467; Luray Supply Co. v. Franklin 
Sugar Refining Co., 6 F. (2d) 214; 
Central Commercial Co. v. Jones-Du- 
senbury Co., 251 Fed. 13, 163 CCA 263; 
J. George Leyner Engineering Works 
Co. v. Mohawk Consol. Leasing Co., 
193 Fed. 745; Habeler v. Rogers, 131 
Fed. 43, 65 CCA 281; Hayes v. Nash- 
ville, 80 Fed. 641, 26 CCA 59; Mc- 
Culloh v. Smith, 44 Fed. 12; Hughes 
War Ue S32 + Cty Clas64: 


Ala.—Browne v. Giger, 128 S 174; 
Brenard Mfg. Co. v. Sullivan, 210 Ala. 
200, 97 S 692; Starr Jobbing House v. 
May Hosiery Mills, 207 Ala. 620, 93 S 
572; Johnson v. Carden, 187 Ala. 142, 
6545813) feits Cye);.. Penn) v.. Smith, 
93 Ala. 476, 9 S 609; West v. Cun- 
ningham, 9 Port. 104, 33 AmD 300; 
Southern States Co. v. Long, 15 Ala. 
A.' 286, 73 S 148 [cit Cye]. 


Cal.—Nye v. Weed Lumber Co., 92 
Cal pA. soos. 7268 1 P6595.) Burner -v. 
American Bar Quartz Min. Co., 76 


Cal. A. 767, 246 P.74; Cuthill v. Pea- 
body, 19 Cal. A. 304, 125 P 926. 


Colo.—J. D. Best Mercantile Co, v. 
Brewer, 50 Colo. 455, 115'-P 726 [cit 
Cyc]; Anderson vy. Schroeder, 24 Colo. 
, 182 P 707; Leeper v. Schroed- 
er, 24 "Colo. A. 164, 132 P 701; Mag- 
nes v. Sioux City Nursery, etc., Co., 
BASOOlO, SA 219,059, P 879. 


Del.—Weishut v. Layton, 28 Del. 
364, 93 A 1057; Reese v. Hoffecker, 22 
Del. 198, 65 A 588; Darby v. Hall, 19 
Del. 25, 50 A 64; Barr v. Logan, 5 
Del. 52. 


Tll—Shaw v. Lady Ensley Coal, 
ete., R. Co., 147 Til. 526, 35 NE 620; 
Roebling’s Sons’ Co.- v. Lock-Stitch 
Fence Co., 130 Ill. 660, 22 NE 518; 
Bagley v. Findlay, 82 Ill. 524; Saladin 
v. Mitchell, 45 Ill. 79; Commercial 


Register Co. v. Drew, 168 Ill. A. 347; 


Pittsburgh, etec., Coal Co. v. Hostler 
Coal, etc], Co., 147 Ill. A. 387; Olcese 
Vober rat, vecc., Co., Tala) Ul uA, 


OSApmiattariuenblie oO9,. VL INE L084). 
James H. Rice Co. v. Penn Plate Glass 
Co., 88 Ill. A. 407; Johnson y. List- 
man Mill Co., 79 Ill. A. 435. 


Ind.—Johnson v. Powell, 9 Ind. 566. 


Iowa.—Smith v. Bloom, 159 Iowa 
592, 141 NW 32 [quot Cyc]; Redhead 
v. Wyoming Cattle Inv. Co., 126 Iowa 
410, 102 NW 144. 


Ky.—Lam v. White, 204 Ky. 557, 
264 Sw 1113; Zinsmeister v. Rock 
Island Canning COs) LAS Ky ea elio® 
SW 1068; Cook v. Brandeis, 3 Mete. 
555; Doherty v. Merchants’ Nat. 
Bank, 52 SW 8382, 21 Kyl 628. 

Me.—Morneault v. Cohen, 122 Me. 
5438, 120 A 915; Berlaiwsky v. Rosen- 
thal, 104 Me. 62, 71 A 69; Atwood vy. 


Super. 
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in possession or control of goods may, in the absence 


of a waiver’* and without committing a breach of 


Lucas, 53 Me. 508, 89 AmD 713. 

Md.—Rylance v. James Walker Co., 
129 Md. 475, 99 A 597; Tyng v. Wood- 
ward, 121 Md. 422, 88 A 243. 

Mass.—Bullard v. Hames, 219 Mass. 
49, 106 NE 584. 

Mich.—Piowaty v. Sheldon, 167 
Mich. 218, 132 NW 517, AnnCas1913A 
610 [cit Cyc]. 

Minn.—Greenhut Cloak Co. v. Oreck, 
130 Minn. 304, 153 NW 6138. 

Miss.—American Cotton’ Co. v. Her- 


ring, 84 Miss. 693, 37 S 117; Swann 
v. West, 41 Miss. 104. 
Mo.—Turner Looker Liquor Co. v. 


Hindman, (Mo.) 232 SW 1076 [aff 298 
Mo. 61, 250 SW 388]; McClelland v. 
Bicher Lead, etc., Co., 85 Mo. 636; 
Van Horn v. Rucker, 33 Mo. 391, 84 


AmR 52; Redman v. St. Joseph Hay, 
CtCecCOs, 209 Mo: Al 6825239 Siw: 
540; Martin v. Wiglesworth, (A.) 193 


SW 906 [eit Cyc]; J. E. Stewart 
Produce Co. v. Gamble-Robinson 
Commn. Co., 189 Mo. A. 654, 175 SW 
3819; Oehler v. Conrad Schopp Fruit 
Co., 162 Mo. A. 446, 142 SW 811; 
Baker v. McKinney, 87 Mo. A. 361; 
Hogan wv. 1Carr ollie fi2ir NMiow VACe OLS: 


Dobbins v. Edmonds, 18 Mo. A. 307. 
N. Y.—General Electric Co. v. Na- 
tional Contracting Co., 178 N. Y. 369, 
70 NE 928; Moore v. Potter, 155 N. 
We 481 0M NE 27 63 Am Sie 6925 
Van Brocklen v. Smeallie, 140 N. Y. 
70, 35. NE 415; 'Tuthill v. Skidmore, 
124 N. Y. 148, 26 NE 348; Sawyer 
v. Dean, 114 N. Y. 469, 21 NE 1012; 
Hunter v. Wetsell, 84 N. Y. 549, 38 
AmR 544; Mason,v. Decker, 12 N. 
Y. 595, 28 AmR 190 [aff 42 N. Y. 
115]; Smith v. Pettee, 70 N. 
Yo, Kot [rev7 un: 334]; Hayden Vv. 
Demets, 53 N. Y. 426; Dustan v. 
McAndrew, SAN a Yee 72 [att 23 Nis 
¥, Super. 130]:)) Pollen +v. Le “Roy, 
30 N. Y.:549; Storm v. Rosenthal, 
156 App. Div. 544, 141 NYS 339; 
Grossiv. “‘Ajelio,7 132!) (App. Dive, 25, 
TGS INWiSigsS0r Petrie: vo Stank: 17.9, 
Hun 550, 29 NYS 881; Baumann v. 
Moseley, 638 Hun 492, 18 NYS 563; 
Merriam v. Kellogg, 58 Barb. 445; 
O’Brien v. Jones, 47 N. ¥. Super. 
6%. Tatticgd UNt. Youth sie S-Crookss v: 
Moore, 3 N. Y. Super. 297; Bogart 
v. O’Regan, 1 E. D. Smith 590; Cohen 
v; Johny Curtin, Inc., 107 Mise. 622; 
Wi NYS, 246 [aif 18h NYS 93h]; 
Ridden vv. Lynch; 133 , NYS 468; 
Rusch v. Klausner, 117 NYS 1074; 
Levy v. Glassberg, 92 NYS 50; House 
v. Babcock, 17 NYS 641; Sands v. 
Taylor, 56 Johns. 395, 4 AmD 374. 

N. C.—Lamborn v. Hollingsworth, 
195 N. C. 350, 142 SH 19; Vanstory 
Clothing Co. v. Stadiem, 149 N. C. 
6, 62 SH eae? Hurlburt v. Simpson, 
95 N. CG. 233 

Oh—Diem v. Koblitz, 49 Oh. St. 
41, 29 NE 1124, 34 AmSR 531; Had- 
ley v. Pugh, Wright 554; Ashley v. 
Walker; 15 Oh} Cir, Ct. 660, 8 Oh. Cir, 
Dec. 285. 

Okl.—Gaines v. Citizens’ Bank, 
Okl. 265, 204 P 112. 

Or.—Wigan v. La Follett, 84 Or. 
488, 165 P 579; Daniels v. Morris, 
65 Or: 289) 430° P 397,132 P 968. 

a v. McKennan, 2 
Watts & S. 216, 37 AmD 505; Minkin 
v. Fischer, 72 Pa. Super. 32; Hooper 
v. Bromley Bros. Carpet Co., 11 Pa. 


84 


Super. 6384; Lamborn y. Miller, 5 Pa. 
Dist.c .& Cox 41%9) Park 'Onchard oCo: 
v. Cimo, 26 Pa. Dist. 779; Barney 


v. Clarke, 6 PittsbLegJNS 69. 


the contract, resell the goods if the original buyer, 
without ee Fasienla cause, refuses to receive 


and pay Hive them. oe 
on default of the buyer, thereby fixing the quantum 


The right of a seller to resell, 


I—Arnold v. Carpenter, 16 R. 


ity B60, 18 A 174, 5 LRA 357. 


S. C.—Heller v. Charleston Phos- 
phate Co., 28 S. C. 224, 5 SH 611. 


Tenn.—Granberry v. Frierson; 2 
Baxt® -326' Barker v. Reagan, 4 
Heisk. 590; Williams v. Godwin, 4 
Sneed 557. 

Tex.—Waples v. Overaker, 77 Tex. 
7, 183 SW 527, 19 AmSR 727; White 
v. Matador Land, etc., Co., 75 Tex. 
465, 12 SW 866; -Burleson v. Sug- 
arland Industries, (Commn. A.) 255 
SW 165; Harlan-Elzy-Randall Co. v. 
American Fruit Growers, (Civ. A.) 
io SW,,.(2a). +1325 B.S Cy Pennington 
Produce Co. v. Browning, (Civ. <A.) 
293 SW 935; Bowden v. Southern 
Rock Island Plow Co.,. (CIV, AD 206 
SW 124; Leventhal v. Hollamon, 
(Civ. A.) 165 SW 6; Ogburn-Dalehau 
Lumber Co. v. Taylor, 59.2 Vex. sive 


A. 442, 126 SW 48; Avant v. Wat- 
son, .57)/Tex.. Civ. A...304, 122 Siw: 
586; Weathered v. Golden, (Civ. A.) 
34 SW 761. 


Vt.—Jones v. Marsh, 22 Vt. 144. 


Va.—Rosenbaum v. Weeden, 18 
Gratt. (59 Va.) 785, 98 AmD 787. 

Wash.—Schott Co. v. Stone, 35 
Wash. Bde: TIRE 192 

Ww. a.—Allen v. Simmons, 90 W. 
Va. a74, “Tit S 838. 

Wis.—Haueter v. Marty, 156 Wis. 


208, 145 NW 775. 


Obligation of buyer to accept and 
pay for goods see supra §§ 480- 
530 

[a]. Sale by sample.—Where goods 
are sold by sample, and they cor- 
respond to the sample, and the buy- 
er refuses to receive the goods, the 
seller may resell them at the risk 
of the purchaser, the damage being 
the difference between the contract 
price and the resale price. Starr 
Jobbing House v. May Hosiery Mills, 
207 Ala. 620, 93 S 572. 


[b] Acquiescence in resale.— 
Where the seller notified the buy- 
er that he would take possession 
of goods rejected as unsatisfactory 
and sell them as the buyer’s agent, 
the buyer had, during a falling mar- 
ket, a very short time to reject the 
seller’s proposition, and the buyer, 
where not so rejecting, was deemed 
to have acquiesced in the _ seller’s 
purpose, especially where he con- 
tends upon trial that the seller failed 
to use diligence in obtaining a satis- 
factory price. Katz v. Delohery Hat 
Go.,.97 Conn. 665,118 A 88. 


[ec] In Georgia (1) Civ. Code 
(1910) § 4131 and earlier codes, pro- 
viding among other remedies that on 
the buyer's refusal to accept and pay 
for the goods the seller may resell 
them as agent for the buyer and 
recover the difference between the 
contract price and the price on re- 
sale, are applicable to cases of ex- 
ecutory contract, where the seller 
tenders performance, and where be- 
fore the time fixed for delivery the 
buyer notifies the seller that he will 
not receive and pay for the goods 
if tendered at that time. Bennett 
v. Mann, 24 Ga. A. 581, 101 SE 706. 
(2) The resale made in pursuance 
of proper notice is in the nature of 
an adjudication against the buyer. 
Bridges Grocery Co. v. Dan Joseph 
Co, 9 (Ga. YA, L898" 705 SH 964.) 13) 
On an anticipatory breach by the 
buyer refusing to accept the goods, 
the seller may await the time for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of damages he is entitled to recover as the difference 
between the contract price and the price realized at 
the resale, in the absence of express stipulation, is 
only incident to a contract of sale that has become 
executed on the part of the seller and on which he 
is entitled to demand the contract price.’ If the 
seller does not elect to make complete performance 
so as to convert the contract into an executed con- 
tract, he is left to the option of treating the contract 
as rescinded or bringing an action for a breach of 
the executory contract of sale.87 While in some ju- 
risdictions the right of resale as herein discussed is 
only appheable to an executory contract to sell 
wherein title has not passed to the buyer,®® and while 
the decisions do not generally distinguish between an 
executory contract to sell and a consummated sale 
as respects the right of resale, it has been held that 
the right of resale applies whether title to the goods 
has passed to the buyer or not.8® But unless the 
buyer is in default in the performance of the con- 
tract, the right to resell does not exist.°° In making 
a resale the seller is said to act as agent of the buy- 
er,° but in the ease of an executory contract to 
sell, such expression is to be regarded at most as 


performance and then resell. 
ern Flour, etc., Co. v.. St. Louis Grain | resell 
€o., 11> Ga: A. 401, 75 SH 439. —C) 
Since, under a contract for the pur- 
chase of fertilizer bags to be deliv- 
ered in specified numbers monthly, 
“printing usual,” it was the buyers’ 
duty to notify the seller of the ex- 
act printing desired on the bags, re- 
fusal of the buyers, after repeated 
requests to give printing directions, 
was a breach of the entire contract, 
giving the seller the right forthwith 
to resell the bags, under Civ. Code 


South- [a] 
in any 


Code § 3049, 


Pra; 
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In California (1) the right to 
manner calculated to 
obtain the best price applies only to 
executory contracts to sell, 
tle has passed to the buyer and 
the seller is in possession under his 
statutory lien as provided for by Civ. 
the resale to foreclose 
the lien must be according to the 
method prescribed by § 3005 for the 
foreclosure of pledges. 
Weyl-Zuckerman, 48 Cal. A. 308. 192 | 72; 
(2) However, where title to 
the goods remains in the seller, he 
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a mere fiction of law, and the agency thus spoken of 
does not have the effect of passing title to the buy- 
er;°? but under such circumstances the goods are 
resold as the property of the seller.°* 


Property subject to resale. While the right of re- 
sale is especially applicable where the goods are per- 
ishable,®* it has been held to extend to every species 
of personal property,®® but the right extends only 
to the particular goods sold under the contract.°® 


Uniform Sales Act. By the Uniform Sales Act,®* 
under certain conditions, an unpaid seller having a 
right of lien or having stopped the goods in transitu 
may resell them.®® Likewise, under the act®® pro- 
viding that, if the seller is ready and willing to’ de- 
liver the goods and the buyer, on request, does not, 
within a reasonable time, take delivery, the buyer is 
liable for the loss occasioned by his neglect or re- 
fusal to take the goods, the seller may resell the 
goods acting as agent for the buyer. 


[§ 928] b. In England. In England, by the Sale 
of Goods Act,? and by judicial decision, the right of 
resale by the seller on the buyer’s default is per- 
mitted,*® especially where the goods are perishable.* 


560, 12 S 818. 


La.—Leon Godchaux Clothing Co. 
v. De Buys, 10 La. A. 635, 120 S 539. 
VOL aR v. West, 41 Miss. 

N. Y.—Mason v. Decker, 72 N. Y. 
595, 28 AmR 190; Smith v. Pettee, 70 
N: Y. 13 [rev 7 Hun 334]; Lewis v. 
Greider) 51 UN. S-Yo" 231 fafi49" Barb: 
606]; Dustan v. McAndrew, 44 N. Y. 
‘Sands v. Taylor, 5 Johns. 395, 4 
AmD 374. 


Va.—Baker Matthews Lumber Co. 


so if ti- 


Madison v. 


(1910) § 4131, without awaiting the} may sell in a manner calculated to} y. Lincoln .Furniture Mfg. Co., 148 
expiration of the contract time for Seas the—best price ae se S008, Va. 413, 1389 SE 254, 
delivery. Neely v. Willard Bag; etc., | he. chooses; resell, under ; 92. Leeper v. Schroeder, 24 Colo. 
Co., 23 Ga. A. 598, 99 SE 167. (5) | 3049. Alexander v. Walling, 105 Cal.| 4 “qeq4) isu P 701s, Moonee Mattes 
Under a contract of sale, whereby | A. 525, 288 cs 138; Nye v. Weed|i55 Nn. y. 481, 50 NE 271, 68 AmSR 
the buyer deposited a certified check te ee Aes O98 888 es 692. 
With the seller to be returned in we ; ; 

5 the seller, he need not resell, un- 93. Cottam v. Moises, 149 La. 305, 
payaient, ot the purchase price Of) jer 8s .3062,3040)..Katzenbach:, cte.:| 88.8) .916;, -bincoln. \v.. Chas. Achuler 


the goods or applied on the last pay- 


A. 756, 197 Mfg. Co., 142 Wis. 475, 125 NW 908, 


ment, the seller was not authorized aaa Breslauer, 51 Cal. 98 eRANS 780. 

immediately to cash the check and, : 

Ou. failure of payment of a draft| Enforcement of lien see supra §|/_94 Tustin Fruit sah las. 
given for the purchase price of part | 888. ett coy Mook ny P ree rae D 
of the shipment, to resell the goods. 89. U. OEENG: HEN a.) ’ ae 


S.—Griffin Grocery Co. v. 291 


Erk v. Simpson, 137 Ga. 608, 73 SE | Richardson, 10 F. (2d) 467; Bell v. 

1065. (6) The seller cannot as agent| Lamborn, 2 F. (2d) 205; Gilbert]. 95: Van Brocklen v. Smeallie, 140 
of the buyer purchase additional] Grocery Co. v. Howell, 289 Fed. 474|N. Y. 70, 35 NE 415. 

goods to induce the sale of the first] (under Virginia law); Hayes. v. 96. Rock v. Farmers’ Produce Co., 


lot and charge the buyer with the 
loss sustained on the whole. Bruns- 
wick Grocery Co. v. Lamar, 116 Ga. 
1, 42 SE 366. 


. [dad] In Louisiana, under Civ. Code 
§§ 2549, 2555, providing for the ob- 
ligations of the buyer, the seller 
may resell the goods on the buyer’s 
unauthorized refusal to receive and 
pay for them. Henderson v. Ss. 
Sheet, ete., Glass Co., 168 La. 66, "421 
S 576; Judd Linseed, etc., Oil Co. 
v. Kearney, 14 La. Ann, 352; White 
v. Kearney, 9 Rob. 495; Leon God- 
chaux Clothing Co. v. De Buys, 10 
La. A. 635, 120 S 5689; Adler Export 
Co. v. Hagle Rice, etc., Mills, 10 La. 
Aart 19, AOE Se oo Le 


Amount recoverable after resale 
see infra § 945. 


86. Jebeles, etc., Confectionery Co. 
v. Crandall-Pettee Co., 16 Ala. A. 338, 
77 S 932; National Importing Co. v. 
California Prune, ete., Growers, 85 
Ind. A. 315, 151 NE 626. 


Performance of contract by seller 
See supra §§ 283-479. 

87. Jebeles, ete., Confectionery Co. 
v. Crandall-Pettee Co., 16 Ala. A. 338, 
7S 932. 


88. See cases infra this note. 


Nashville, 80 Fed. 641, 26 CCA 59. 


Colo.—Anderson v. Schroeder, 24 
Colo; A. US T3sZEP 70% —eeper | v- 
Schroeder, 24 Colo. A. 164, 132 P 701. 


Iowa.—Smith vy. Bloom, 159 Iowa 
592, 141 NW) 32. 

Ne a pes ese Ss 
Nev. 157, 254 P 10 


N. Y.—Moore vy. ae IO WINS Ye 
481, 50 NE 271, 63 AmSR 692. 


Pa.—Minkin yv. Fischer, 72. Pa. 
Super. 32. 


Tex.—Waples v. Overaker, 77 Tex. 
7, 138 SW 527, 19 AmSR 727 


[a] Unascertained goodses That 
the subject matter of a contract of 
sale was sugar not segregated from 
a mass in store does not affect the 
right of the seller to resell the same 
quantity from the mass for the buy- 


Sagouspe, 50 


Ler’s account on his breach of the con- 


tract. Bell v. Lamborn, 2 F. (2d) 205. 

90. Webb v. Hanley, 206 Mass. 
299, 92 NE 429; Porter v. Wormser, 
94 N. Y. 481. 


[a] Difficulty in finding transpor- 
tation will not justify a resale where 
title has passed to the _ buyer. 
Schmertz v. Dwyer, 53 Pa. 335. 


91. Ala.—Penn v. Smith, 98 Ala, 


(Mo. A.) 217 SW 635. 


3 97. Uniform Sales Act §§ 54, 57, 
0. ‘ 

98. See case infra this note. 

[a] Perishable goods.—Where the 
evidence showed that cheese, the sub- 
ject matter of the sale, was perish- 
able and would deteriorate quickly, 
the seller had the right, under Gen. 
LE CLIO) MEG S264 arse OF to resell the 
goods after having stopped them in 


transitu. Rocco v. Ventrone, (R. I.) 
117 A 534. 

99. Uniform Sales Act § 51. 

1. Krauter v. Simonin, 274 Fed. 
791 (under New York act). 

2. St. 56-57 Vict. c 71 § 48. 

8. Milgate v.. Kebble, 3 M. & @G. 


1042 CL 6133 Reprint 1073; 
Dorriens v. Hutchinson, 1 Smith K. 
B. 420. See Lord v. Price, Gs Rd 
Exch. 54 (when the purchase price of 
goods is not paid, the purchaser can- 
not maintain trover against a wrong- 
doer who removes the goods, since 
the right of possession is in the sell- 
er with the right of resale under the 
seller’s lien). See also 25 Halsbury 
Li: iar ge §§ 460-462. 


Maclean v. Dunn, 4 Bing. 722, 
13 45CL 710, 180 Reprint 947, 


934 [55 C.J.] 


The right is also recognized where there is an ex- 
press reservation in the contract of sale, although 
in such case the contract is regarded as rescinded 
by the seller.® In either case he may recover the 
difference in price and expenses, the only distine- 
tion being in the form of remedy. Thus on resale 
under express reservation, the contract being re- 
seinded, the seller may bring an action for damages 
for loss of price and expenses,® while in the other 
eases the action is brought on the original contract 
for the actual loss, composed of the difference in 
price and expenses.? But it seems that such resale, 
even on the buyer’s default, is a breach of contract 
for which damages may be recovered by him, al- 
though only the actual damages suffered, that is, the 
difference between the contract price and the market 
value may be recovered; and if there be no proof 
of such difference the recovery will be for nominal 
damages only.® 


[§ 929] 2. Waiver or Loss of Right.2 The right 
to resell the goods under the Uniform Sales Act?°® is 
not lost by a retention of sums advanced in part 
payment,'! or by bringing’ a prior action for the 
purchase price.1? But since the lien is lost by de 
livery to the buyer!® and a return of the goods to the 


5. Lamond v. Duvall, 9 Q. B. 1030, 
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for them, notice of intention to re- 


1? 
ioONS 
- ra 
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seller does not restore the lien,!* the right of resale 
under the lien ceases to exist.” 


[§ 930] 3. Necessity of Notice. Whether notice 
of the intent to resell must be given.the buyer is a 
question on which there seems to be an almost ir- 
reconcilable conflict of authority, and while in some 
jurisdictions notice by the seller of his intention to 
resell is considered necessary,'® at least to create 
definite and conclusive evidence of the market val- 
ue of the goods,!? in other jurisdictions the neces- 
sity of notice is dispensed with at least in the case 
of perishable goods.‘® In other jurisdictions there 
seems to be no absolute requirement that notice be 
given,!® especially on the buyer’s unqualified re- 
fusal to accept the goods;?° and it has been held 
that, even if notice is necessary, failure to give no- 
tice is not fatal where the buyer is not prejudiced.?+ 
While no distinction appears, to be made in many 
decisions between an executory contract to sell and 
an executed sale wherein title has passed to the buy- 
er, in some jurisdictions it has been held that notice 
of an intention to resell is necessary where title to 
the goods has passed to the buyer;?* but if the con- 
tract is merely executory in the sense that title has 
not passed to the buyer, notice of intention to re- 


buyer absolutely refuses the goods 


58 ECL 1030, 115 Reprint 1569. 

6. Lamond v. Duvall, supra. 

fa] In Canada it has been held 
that there is no rescission by resale 
under express reservation of the 
right. John Abell Engine, etc., Co. v. 
nee 13 Man. 454. 

ve aclean v. Dunn, 4 Bing. 722, 
13 aL TL0,, 130 Reprint 947. 


8. Valpy v. Dakeley, 16 Q. B. 941, 
71 ECL $41, 117 Reprint 1142; Grif- 
fiths v. Perry, 1 E. & E. 680, 102 ECL 
680, 120 Reprint 1065. 


9. Waiver of: 
Seller’s lien see supra §§ 881-884. ° 
Stoppage in transitu see supra §§ 

901-902. 

10. ‘Uniform Sales Act § 60. 

11. Atlantic City Tire, etce., Corp. 
v. Southwark Fdy., etc., Co., 289 Pa. 
569, 137 A 807. 


~12. Urbansky  v. 
Conn. 22, 84 A 317. 


{aj In New York (1) under Per- 
sonal Prop. L. § 141 the right of re- 
sale is not waived by bringing an ac- 
tion for the purchase price. D’Aprile 
v. Turner-Looker Co., 239 N. Y. 427, 
147 NE 15, 38 ALR 1426. (2) Under 
the common law it was held that the 
bringing of such an action was an 
election of an inconsistent remedy 
precluding the right to a subsequent 
resale. Westfall v. Peacock, 63 Barb. 
209. 

13. See supra § 883. 

14. See supra § 885. 


15. Frankel v. Foreman, 33 F. (2d) 
83. 

16. Park Orchard Co. v. Cimo, 26 
Pa. Dist. 779, 780 [cit Cyc]; Ameri- 
can Hide, etc., Co. v. Chalkley, 101 
Va. 458, 44 SE 705; Rosenbaum vy. 
Weeden, 18 Gratt. (59 Va.) 785, 98 
AmD 737. 

{a] In Alabama (1) notice of in- 
tention to resell was held necessary. 
Penn v. Smith, 98 Ala. 560, 12 S 818. 
(2) Notice of ‘intention to resell was 
held unnecessary. West v. Cunning- 
‘ham, 9 Port. 104, 33 AmD 300. 


[b] In Georgia, under Civ. Code 
(1910) § 4131 and earlier codes pro- 
viding, among other remedies, that 
the seller may resell the goods on 
the buyer’s refusal to accept and pay 


Kutinsky, 86 


sell is necessary to the recovery of 
the difference between the contract 
and resale price. Bell v. Lamborn, 2 
F. (2d) 205 (under Georgia law); 
Robson v. Weil, 142 Ga. 429, 83 SE 
207; Felty v. Southern Flour, etc., 
Co., 140 Ga. 332, 78 SE 1074; Men- 
del v. Miller, 126 Ga. 834, 56 SE 88, 
7 LRANS 1184; Davis Sulphur Ore 
Co. v. Atlanta Guano Co., 109 Ga. 607, 
34 SE 1011; Abercrombie v. Georgia 
Distributing Co., 39 Ga. A. 654, 148 
SE 296; Cartersville Grocery Co. v. 
Taylor, 31 Ga. A. 252, 120 SE 447; 
Overstreet v. Carmichael Grocery Co., 
29.Ga. A. 189, 114 SE 714; Bennett 
v. Mann, 24 Ga. A. 581, 101 SE 706; 
United Roofing Co. v. Albany Mill 
Supply Co., 18 Ga. A. 184, 89 SE 177; 
Sims-McKenzie Grain Co. v. Patter- 
son, 10 Ga. A. 742, 73 SE 1080. 


Lvs Seratt Ve es.) Ereeman ele: 
Mfg. Co., 115 Wis. 648, 92 NW 368. 


Effect of resale in computing dam- 
ages see infra § 1045. 


18. See cases infra this note. 


[a] In Indiana (1) where a seller 
makes resale of the property for the 
buyer’s benefit, he must give notice 
of intention to sell, except where the 
goods are of a _ perishable nature. 
Pillsbury Flour Mills Co. v. Walsh, 
60 Ind. A. 76, 110 NE 96; Ridgley v. 
Mooney, 16 Ind. A. 362, 45 NE 348. 
(2) Notice of intention to resell is 
necessary where title has passed to 
the buyer. Wallace v. Coons, 48 Ind. 
A. 511, 95 NE 132; Dill v. Mumford, 
19 Ind. A. 609, 49 NE 861. (3) But 
where title to the goods has _ not 
passed to the buyer, notice has been 
held unnecessary. Wallace vy. Coons, 
supra. 


19. Magnes v. Sioux City Nursery, 
ete, Com Mda4y ColotwmAcy2 19)" 160s F879 
Clore v. Robinson, 100 Ky. 402, 38 
SW 687, 18 KyL 851; Kellogg v. Froh- 
lich, 139 Mich. 612, 102 NW 1057; 
Holiand vy. Rea, 48 Mich. 218, 12 NW 
167; Ingram v. Matthien, 3 ‘Mo. 209. 
But see Perry v. Reuss, 204 Ky. 359, 
264 SW 750 (where notice of time 
and place of resale was considered 
necessary ). 


[a] Im Yinois (1) notice of in- 


tention to .resell is unnecessary. 
Maulding v. ‘Steele, HOS. 16445 = 
mann v. Kent, 60 nits SAR (2) Notice 


is especially unnecessary where the 


and informs the seller to dispose of 
them. Wrigley v. Cornelius, 162 Ill. 
92, 44 NE 406 {aff 61 Ill. A. 279). (3) 
In some cases notice has been held 
essential. Bagley v. Findlay, 82 Ill. 
Per ateakn er ree v. Rountree, 18 Ill. 


[b] In New York (1) it has been 
held in some cases that notice of in- 
tention to resell is necessary. Saw- 
yer v. Dean, 114 N. Y: 469, 21 NB 
1012; Pollen v. Le Roy, 30 N. Y. 549; 
McEachron v. Randles, 34 Barb. 301; 
Mallory v. Lord, 29 Barb. 454; Case 
v. Simmons, 4 Silv. Sup. 180, 7 NYS 
253; O’Kane v. North American Dis- 
tilling C€o:,, LASIN YS) 275: Sands) ave 
Taylor, 5 Johns. 395, 4 AmD 374: 
(2) The contrary is held in other 
cases, Van Brocklen v. Smeallie, 140 
N.Y 70; 35. NE 415; ' Mann viv Na= 
tional Linseed Oil Co., 87 Hun 558, 34 


NYS 481; Lewis v. Greider, 49 Barb. 
606 [afi 61 GINO Yi 723112" Schultz we 


Bradley, 4 Daly 29 [rev 57 N. Y. 646]. 


[c] In Texas (1) where there is 
an absolute refusal by the buyer to 
accept the goods, or he has _ notice 
of facts which give the seller the 
right to resell, the seller need not 
notify the buyer of intention to re- 
sell, in order to bind him by the price 
obtained at resale. 
aker,| 77 Tex. 7, 13 S'W/527, 19’ AmSR 
727; Lipshitz v. Harl Fruit Co: Cine 
A.) 265 SW 1048 [cit Cyc]. (2) If 
the buyer is not prejudiced, the fail- 
ure of the seller to give notice of 
his intention to resell is not fatal. 
Lipshitz v. Earl Fruit Co., supra [cit 
Cyc]; Nicholson v. Wilson, (Civ. 
A.) 240 SW 614. (3) Notice of in- 
tention to resell was held neces- 


sary. Leonard v. Portier, (Civ. A.) 
15 SW 414 ; 

20. Habicht v. Gallagher, 172 
Mich. 328, 1837 NW 685; Lipshitz v. 


Earl Fruit Co., (Tex. Civ. A.) 265 SW 
1048 [cit Cyc]. 


21. McParland-Scanlon Lumber 
Co. v. J. J. Newman Lumber Co., 5 
F. (2d) 949 (under Mississippi law); 
McDonald Cotton Co. v. Mayo, (Miss.) 
38 S 372; Lipshitz v. Earl Fruit Co., 
(Tex. Civ. A.) 265 SW 1048 [cit Cyc]. 


22. Browne v. Giger, (Ala.) 128 
S 174; Mizell Mercantile Co. v. Cad- 
re Milling Co., 218 Ala. 669, 106 S 
139. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Waples v. Over-:, 


§§ 930-931] 


sell is unnecessary. 


tice.?7 
Uniform Sales Act. 


Notice of time and place. 


23. Anderson v. Schroeder, 24 
Volo. AG 183, £325 P< 707; - Weepers-v. 
Schroeder, 24 Colo. A. 164, 132 P 701. 

24. Van Brocklen v. Smeallie, 140 
N. Y. 70, 35 NE 415; Lewis v. Greider, 
49 Barb. 606 [aff 51 N. Y. 231]. 


25. Case v. Simonds, 4 Silv. Sup. 
180, 7 NYS 253. 


[a] Notice of intention to sell on 
ensuing day was sufficient where the 
parties lived in the same _ town. 
Crooks v. Moore, 3 N. Y. Super. 297. 


[b] It is sufficient if notice was 
mailed to the buyer in the absence 
of evidence that he failed to receive 
it. Whitney v. McLean, 4 App. Div. 
449, 38 NYS 7938. 


26. Bell v. Lamborn, 2 F. (2d) 205; 
Hayes v. Nashville, 80 Fed. 641, 
GEA» 59. 

[a] ‘Notice held  sufficient.—(1) 


Telegram to buyer, that ‘unless draft 
for spikes paid today and we hear 
from you to this effect before noon, 
will arrange other disposition and 
have car reforwarded answer,’ was 
sufficient. Pennington v._ [Illinois 
Steel Co:, 62 Hla. 251, 5678S: 687.) C2) 
Telegram to buyer, that “your fail- 
ure to give specifications and_ ship- 
ping instructions on your contract 
for bags forces us to dispose of the 
raw material covering same in the 
New York open market for your ac- 
count, unless you direct immediate 
sale we will sell gradually on fa- 
vorable market for your account,” 
was sufficient, under Civ. Code (1910) 
§ 4131. Neely v. Willard Bag, etc., 
Go., 23. Ga: “Az 598; +99 SH 1675 ()GA 
notice to the effect that collection 
will be enforced and, “if necessary, 


we will sell for your account, and 


charge you with the difference or 
loss we may sustain,” is sufficient. 
Winslow v. Harriman tIron Co., 
(Tenn. Ch. A.) 42 SW 698. -(4) A 
letter, informing the buyer that the 
goods are ready for delivery and that 
if he fails to receive them the seller 
will take steps. authorized by law 
to protect himself, is sufficient notice 
to warrant the seller’s selling to an- 
other on the buyer’s failure to receive 
the goods, and to charge the buyer 
with the loss. The notice need not 
set forth how the seller intends to 
protect himself. Ingram v. Wacker- 
nagel, 83 Iowa 82, 48 NW 998. (5) 
Prior action for breach of contract 
was sufficient notice to authorize the 


seller to resell the goods. Saladin 
v. Mitchell, 45 Ill. 79. 
[b] Notice held insufficient.— 


Seller’s letter to the buyer inquiring 
as to what disposition should be 
made of the goods was insufficient 
notice of an intention to resell, un- 
der Civ. Code (1910) § 4131. Carters- 
ville Grocery Co. v. Taylor, 31 Ga. 


But even in the cases hold- 
ing notice not to be absolutely necessary it is recog- 
nized and indorsed as a wise precaution.?4 
tice is necessary it must be given before the resale,?° 
but no particular form of notice is necessary, it be- 
ing sufficient that the buyer be informed that the 
seller intends to protect himself in this manner.?° If 
the proper notice is given, a subsequent attempt to 
effect a compromise will not necessitate a second no- 


The Uniform Sales Act?® ex- 
pressly provides that, in the case of a resale by an 
unpaid seller having a lien on the goods or having 
stopped them in transitu, notice of intention to re- 
sell is unnecessary.”® 


While it has been held 
necessary to entitle a seller to recover the difference 
between the contract price and the price obtained on 
a resale that notice of the time and place of the sale 
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If no- 
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be given,?° as a general rule, and by express provi- 
sion of the Uniform Sales Act in regard to a resale 
under the seller’s lien,?! notice to the buyer of the 
time and place of the resale is not necessary ;*” but 
if the sale is to be at auction, it is prudent for the 
seller to give notice of the time and place so as to 
enable the buyer an opportunity of protecting his 
interests at the sale.?* 


[§ 931] 4. Time and Place of Sale.** 


The seller 


in selecting the time and place of resale should exer- 


cise good faith and diligence in an attempt to realize 
the best price.®° 
resell immediately,®® the most that can be demanded 
of him being held to be that he shall sell at the 


He is not necessarily bound to 


earliest practicable moment;?7 and while, under the 


reasonable time 


A. 252, 120 SE 447. 


27. Bennett v. Mann, 
233, 107 SE 627. 


27 Ga. A. 


28. Uniform Sales Act § 60. 
29. See cases infra this note. 
[a] In New York, under Personal 


Prop. L. § 141, giving the seller the 
right of resale without notice to the 
buyer of his intention, the sale must 
be made fairly and honestly and is 
for the purpose of ascertaining the 
damages sustained. Farrish Co. v. 
eee Co., 122 Mise. 611, 214 NYS 


{b] In Pennsylvania, under St. 
(1920) § 19708, giving the seller the 
right to resell without notice, the sell- 
er had the right to resell without no- 
tice eight months after the buyer’s 
notes and checks were dishonored, in 
the absence of circumstances indicat- 
ing an intention to grant further in- 
dulgences. Atlantic City Tire, etc., 
Corp. v. Southwark Fdy., etc., Co., 289 
Par 569, 137A 807: 


30. Perry v. Reuss, 204 Ky. 359, 


264 SW 750; Ent v. Evans, 1 Cinc. 
Super. (Oh.) 509. 
31. Uniform Sales Act § 60 (4). 
32. U. S.—Garcia, ete, Co. v. 


Washington Dehydrated Food Co., 294 
Fed. 765. 


Ala.—Browne v. Giger, 128 S 174; 
Starr Jobbing House v. May Hosiery 
Mills, 207 Ala. 620, 93 S 572. 


Cal.—Nye.v. Weed Lumber Co., 92 
Cal. A. 598, 268 P 659; Katzenbach, 
etc., Co. v. Breslauer, 51 Cal. A. 756, 
19 PA 967. 


Colo.—Maegnes vy. Sioux City Nurse- 
ry, ete, Co.14 Colo. A. 219; 59 B18 79. 


Ind.—Ridgley v. Mooney, 16 Ind. A. 
362, 45 NE 348. 


Md.—Woodward v. Tyng, 123 Md. 
98, 91 A 166. 


N. Y.—Van Brocklen v. Smeallie, 
140 Nv Y¥.. 70, 35 NE) 4155" Pollen’ ‘vy. 
Le Roy, 30 N. Y. 549 [overr McEach- 
ron v. Randles, 34 Barb. 301]; Lewis 
v. Greider, 49 Barb. 606 [aff 51 N. Y. 
Zod. 

Tex.—Leonard v. Portier, (Civ. A.) 
15 SW 414; Stanley v. Sumrell, (Civ. 
A.) 163 SW 697. 


Va.—Walker v. Gateway Milling 
Co., 121 Va. 217, 92. SE 826; Rosen- 
baum v. Weeden, 18 Gratt. (59 Va.) 
785, 98 AmD 737. 


Wis.—Pratt v. S. Freeman, etc., 
Mfg. Co., 115 Wis. 648, 92 NW 368; 
Lindon vy. Eldred, 49 Wis. 305, 5 NW 
862. 

[a] In Georgia (1) under Civ. Code 
(1910) § 4131 notice of time and place 
of resale has been held unnecessary. 


particular circumstances he may resell at the con- 
tract time for delivery,** he need not necessarily do 
so;°° but it is generally his duty to resell within a 


after the breach by the buyer,*® 


Mendel vy. Miller, 126 Ga. 834, 56 SE 
88, 7 LRANS 1184; Sims-McKenzie 
Grain Co. v. Patterson, 10 Ga. A. 742, 
73 SE 1080. (2) Notice of time and 
place of resale was held to be nec- 
essary. Overstreet v. Carmichael 
Grocery Co., 29 Ga. A. 189, 114 SE 
714. 


33. Rosenbaum v. Weeden, 18 
Gratt. (59 Va.) 785, 98 AmD 737. 


34. Necessity of notice of see su- 
pra § 930. 
35. U.S.—Alden Speare’s Sons Co. 


v. Hubinger, 129 Fed. 538, 64 CCA 68: 
Baltimore, etc., R. Co. v. Steel Rail 
Supply Co., 123 Fed. 655, 59 CCA 419. 


Del.—Terry v. American Fruit 
Growers, 33 Del. 497, 139 A 259. 


Ill.— Saladin v. Mitchell, 45 Ill. 79. 


Mich.—Piowaty v. Sheldon, 167 
et 218, 182 NW 517, AnnCas1913A 


Tex.—Waples v. Overaker, 77 Tex. 
7,13 SW 527, 19 AmSR 727. 


[a] Due diligence.—The seller’s 
failure, on the buyer’s refusal to ac- 
cept goods, to act with reasonable ex- 
pedition to save greater loss on a de- 
moralized and falling market may be 
evidence of failure to exercise due 
diligence. Taylor v. Goldsmith, 228 
Mich. 259, 200 NW 254. 


36. Gilbert Grocery Co. v. Howell, 
289 Fed. 474 (under Virginia law); 
Arkansas Short Leaf Lumber Co. v. 
Hemler, 281 Fed. 914; Schwartz v. 
Lamulle, 2 La. A. 64; Dustan v. Me- 
Andrew, 23 N. Y. Super. 130 [aff 44 
N. Y. 72]; Guthrie Mill, etc., Co. v. 
Thompson, 89 Okl. 178, 214 P 716. 


37. Tilt v. La Salle Silk Mfg. Co., 
5 Daly (N. Y.) 19 (holding that, if the 
buyer expresses himself as being un- 
certain whether or not he will accept 
the goods, the seller is not obliged to 
sell at once, but may wait a reason- 
able time to allow the purchaser to 
determine whether he will take them). 


38. Spears v. Henry F. Michell Co., 
56 Pa. Super. 294. 


39. Guthrie Mill, “ete.;"' Co: “vy. 
Thompson, 89 Okl. 178, 214 P 716. 


[a] In California a_ seller com- 
plies with his duty, under Civ. Code, 
§ 383538, as to estimating damages, 
where, thirteen days after the buyer 
refuses to accept, he sells the articles 
to another at the place of delivery at 
the highest price attainable. Frisbie 
v. Rosenberg, 11 Cal. A. 638, 105 P 
943. 


40. U. S.—Gussman v. Byrd Cattle 
Co., 11 F. (2d) 136; Alden Speare’s 
Sons Co. v. Hubinger,“129 Fed. 538, 64 
CCA 68; Baltimore,. etc., R. Co. v. 
Steel Rail Supply Co., 123 Fed. 655, 


936 [55 C.J.) 


and if he does not the original buyer is not liable for 
If the contract provides for 
a fixed date for the seller to resell, the option should 
Where the buyer commits an 
anticipatory breach of the contract, 
that the seller may await the time for performance 
before he resells the goods,#* and a resale is not. pre- 
mature because it is held prior to the termination 
of an extension of time given the seller in perform- 
Not only may a seller on the 
insolvency stop the goods in transitu before 
the period of eredit has expired,*® but the resale 
after the stoppage may be held prior to the expira- 


loss due to the delay.*+ 


be then exercised.*? 


ing the contract.** 
buyer’s 


ea COAG He VCabbicis AO USER YA LO Ok 
Ky.—Zinsmeister v. Rock Island 
Canning Co., 145 Ky. 25, 139 SW 1068; 
J. T. Moss Tie Co. v. Phelps, 143 Ky. 
839, 137 SW ‘516. 
Mo.—Leesley Bros. v. 
Oru Cor, 1d) Mo, As 508%. 161. Siw 
861; Logan vy. Carroll, 72 Mo. A. 613. 


N. Y.—Smith vy. Pettee, 70 N. Y. 
13 [rev 7 Hun 334]; Hubbard v. Rock- 


A. Rebori 


away Lunch Co., 131 Misc. 538, 225 
NYS 688. 

Ok]1.—Guthrie Mill, ete, Co. v. 
Thompson, 89 Okl. 173, 214 P 716 


[quot Cyc]. 
Pa.—Huessener v. Fishel, 
281) Pa. 535, 1277 A139. 


Tex.—Carver v. Graves, 47 Tex. Civ. 
A. 481, 106 SW 908. 


Va.—Mayflower Mills v. Hardy, 138 
Va. 138, 120 SE 861. 


Wash.—Hartman Pac. Co. v. Estee, 
12a Wash, 151, 219 P 867. 


[a] In Georgia, under Civ. Code 
(1910) § 4131 and earlier codes, pro- 
viding that the seller may resell the 
goods and recover the difference be- 
tween the contract price and the price 
on resale, the resale Should be within 
a reasonable time. Robson v. Hale, 
139 Ga. 753, 78 SE 177; North Georgia 
Milling Co. v. Henderson Elevator Co., 
130 Ga. 113, 60 SE 258; Brooke v. Rob- 
son, 3 Ga. ‘A. 136, 59 SE 323. 


{b] Reasonable time.—(1) What 
constitutes a reasonable time depends 
on the particular case. Randolph 
Grocery Co. v. Lamborn, 3 F. (2d) 
139; Morris v. Wilbaux, 159 Ill. 627, 
43 NE 837; Hartman Pac. Co. v. Estee, 
127 Wash. 151, 219 P 867. (2) Under 
Civ. Code (1910) § 4131, after breach 
of contract, the character and quan- 
tity of the commodity and the state 
of the market at the place of the de- 
livery may be considered. Boden- 
heimer Molasses Co. v. Hdenfield, 31 
Ga. A. 640, 121 SE 862. (3) The trial 
court may take judicial notice of a 
business depression with the conse- 
quent difficulty in disposing of the 


ete., Co., 


goods. J. K. Armsby Co. v. Raymond 
Bros.-Clarke Co., 90 Nebr. 5538, 1384 
NW 174 [reh den 90 Nebr. 7738, 134 


NW 920]. (4) Resale during a peri- 
od from six to ten months would be 
reasonable, under Civ. Code (1910) § 
4131, if there was no immediate mar- 
ket for the commodity and it could 
be sold only in broken lots from time 
to time. Bodenheimer Molasses Co. 
v. Hdenfield, supra. (5) Delay from 
August to December in reselling sug- 
ar was not unreasonable in view of 
the poor market. 
ican Sugar Refining Co., 281 Fed. 305. 
(6) Resale within five months after 
breach was reasonable where due dil- 
igence was exercised. Garcia, etc., 
Co. v. Washington Dehydrated Food 
Co., 294 Fed. 765. (7) Resale one 
month after the buyer’s breach and 
for the best price was within a rea- 
sonable time. Randolph Grocery Co. 


Frederick v. Amer-' 


SALES 


Place. 


it has been held 


v. Lamborn, 3 F. (2d) 139. (8) Sale 
of eggs after notice of the buyer’s 
default in accepting deliveries, begun 
within six days, and completed with- 
in two weeks, was a resale within a 
reasonable time. Cheda v. Kockos, 28 
Cale Ames (4, Ul > 2 ait abe a CO)n Aoelany 
from April 6 to June 13 in reselling 
oats was not unreasonable, under Civ. 
Code (1910) § 4131, in view of the 
fact that the seller urged the buyer 
to take the oats and the buyer failed 
to reply. Robson v. Hale, 139 Ga. 753, 
78 SE 177. (10) Delay from August 
17 to September 7, in reselling wheat, 
was not unreasonable in view of the 
buyer diverting cars in _ transit. 
Hayes v. Cardwell, 107 Kan. 556, 192 
P 757. \ (11) Sale of sugar one week 
after demand for shipping instruc- 
tions was reasonable in view of de- 
clining market. Lamborn y. Green, 
150 Tenn. 38, 262 SW 467. (12) 
Where the refusal to accept was on 
December 29, a resale on the 20th of 
the following January was within a 
reasonable time. Lindon vy. Eldred, 
49 Wis. 305, 5 NW 862. (13) Resale 
within two weeks was regarded as 
made within a reasonable time. Nel- 
son v. Hirsch, etc., Iron, ete., Co., 102 
Mo. A. 498, 77 SW 590; Almy v. Si- 
monson, 52 Hun 535, 5 NYS 696; Ros- 
enbaum v. Weeden, 18 Gratt. (59 Waa) 
785. 98 AmD 737. 

[c] Unreasonable delay.—(1) 
Where the buyer breached its con- 
tract for the purchase of millet seed 
about May 24, at a time when there 
was a falling market for such seed, 
the seller, failing to make resale of 
such seed until the following March, 
did not act within a reasonable time. 
S. M. Fleming Co. v. Edmonds, 147 
Tenn. 632, 250 SW 545 [cit Cyc]. (2) 
Resale of canned salmon from four 
to sixteen months after declaration 
of election to resell was not within a 
reasonable time. Hartman Pac. Co. 
vy. Histee, 127 Wash. 151; 219° PP 867. 
(3) Delay of ten days on a falling 
market, and until the season was 
nearly over, was not due diligence. 


Gehl v. Milwaukee Produce Co., 116 
Wis. 263, 93 NW 26. 
Che ehh? Aiko Wes, ie Cio ile Gil, 


And see cases supra note 40. 

42. Blish Milling Co. v. Detherage, 
155 Ky. 319, 159 SW 816. 

43. Second Nat. Bank vy. Columbia 


Trust Co., 288 Med. 17, 30 ALR 1299; 
Cheda v. Kockos, 28 Cal. A. 374, 152 P 


735; Kadish v. Young, 108 Ill. 170, 43 
AmR 548. 

44. Morrell v. San Tomas Drying, 
ete.) _Co:,, 13: Calica 305,) L0Ss R632" 

45. See supra § 889. 

46. Diem v. Koblitz, 49 Oh. St. 41, 


29 NIB 1124, 34 AmSR 531. 


47. J. Lischkoff, Ine. v. Cincinnati 
Bargain House, 135 Miss. 449, 100 S 
278; Rickey v. Tenbroeck, 63 Mo. 563; 
Beaumont Cotton Oil Mill Co. v. 
Reeves, (Tex. Civ. A.) 203 SW 375; 
Beaumont Cotton Oil Mill Co. v. San- 
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tion of the period of eredit.*® 

While it is true that the resale should, un- 
der ordinary conditions, be made at the place of de- 
livery of the goods,** especially when the best market 
obtains there,*® there is no hard and fast rule with 
respect to the place of resale;*® so if there is no 
market for the goods at the place of delivery, the 
seller, in pursuance of his duty to resell the goods 
in a mode best calculated to produce the real value 
of the goods, should®® and may*? sell the goods at 
the nearest and most available market wherein he 
can get the best obtainable price. 


Uniform Sales Act. 


Under the Uniform Sales 


ders, (Tex. Civ. A.) 203. SW 372. 


48. Mutual Rice Co. v. Star Bot- 
tling Works, 163 La. 159, 111 S 661. 


49. J. Lischkoff, Ine. v. Cincinnati 
Bargain House, 135 Miss. 449, 100 S 
278; Bonds_v. Thomas J. Lipton Coy 
85 Miss. 209; 37 S 805. 


50. Lund v.- Lachman, 29 Cal. A. 
Ll, 1547P 295: 


51. U. S—U. S. v. Swift, 270 U. 
S. 124, 46 SCt 308, 70 L. ed. 497 [mod 
OI CLMiCie S64 |. 

Colo.—Anderson v. Schroeder, 24 
Colow A. 183, 132° RP “107; ~Meepermnv. 
Schroeder, 24 Colo. A. 164, 132 P 701. 

Del.—Terry v. American Fruit 
Growers, 33 Del. 497, 139 A 259. 

Ill.—-White Walnut Coal Co. v. 
Crescent Coal, etc., Co., 254 Ill. 368, 98 
NE 669 [cit Cyc]; Sleepy Eye Milling 
Co. v. Hartman, 184 Ill. A. 308; Bab- 
er v. Cleveland, etc., R. Co., 176 Til. A. 
486; Johnson v. Listman Mill Co., 79 
TAS 435. 


Iowa.—Ingram v. Wackernagel, 83 
Iowa 82, 48 NW 998. 
Mich. Sheldon, 167 


ee 218, 132 NW 517, AnnCas1913A 


Mo.—Cupples Co. v. Mooney, (A.) 
25 SW (2d) 125; Pierson-Lathrop 
Grain Co. v. Britton, 195 Mo. A. 26, 
189 SW 584; Anderson v. Frank, 45 
Mo. A. 482 [dist Rickey v. Tenbroeck, 
63 Mo. 563]. 


Nebr.—J. K. Armsby Co. v. Ray- 
mond Bros.-Clarke Co., 90 Nebr. 553, 
134 NW 174 [reh den 90 Nebr. 773, 
134 NW 920]. 


N. Y.—Sawyer v. Dean, 114 N. Y. 
469, 21 NE 1012; Lewis v. Greider, 49 
Barb. 606 [aff 51 N. Y. 231). 


N. C.—Merrill v. Tew, 183 N. C. 172, 
110 SE 850. 


Tex.—Palestine Ice, ete., Co. v. Con- 
nally, (Civ. A.) 148 SW 1109. 


W. Va.—American Canning Co. v. 
Flat Top Grocery Co., 68 W. Va. 698, 
70 SE 756. 

[a] Tllustrations.—(1) Where a 
carload of potatoes sold to defendant 
had already been loaded on the cars 
for shipment when defendant reject- 
ed them, and there was evidence that 
there was no market for the potatoes 
where they then were, plaintiff was 
not required to resell the potatoes at 
that point, but could, in the exercise 
of due care, ship them to New York, 
and have them sold by a commission 
merchant, and could recover the dif- 
ference between the contract price 
and the resale price from defendant. 
Merrill v. Tew, 183 N. C. 172, 110 SE 
850. (2) Under a contract for the, 
purchase of wool to be delivered at 
Latham, Kan., where it appeared that 
there was no local market for wool 
at Latham, and that the nearest mar- 
ket was Kansas City, but that it was 
a limited one, the controlling market. 
being St. Louis, the sale was proper- 
ly made at the latter place. Ander- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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Act*? giving the seller the right to resell under his 
seller’s lien or after having stopped the goods in 
transitu the seller must wait a reasonable time be- 
Under the same act re- 
quiring. the seller to use due diligence and care in 
the resale of the goods the seller has a reasonable 
time in which to dispose of the goods.*4 
not await a rising market before reselling,®*® and if 
the buyer induces the seller to postpone the resale, 
the buyer cannot complain of the seller’s delay.>® 
The seller must exercise diligence and resell in best 


fore reselling the goods.* 


market for the highest. price.®* 


[§ 932] 5. Manner and Conduct of Sale. 
resale of goods the manner of sale is within the rea- 
sonable diciretion of the seller,°* and he cannot be 
charged as having sold the goods improperly so long 
as he uses due diligence and conducts the sale in 
a manner best calculated to procure a fair price for 
As the seller is said to act as agent of 
the original buyer,®° he is held to the same degree 
of care, judgment, and fidelity as an agent in posses- 


the goods.°° 


son v. Frank, 45 Mo. A. 482 [dist Rick- 
ey v. Tenbroeck, 63 Mo. 563]. 

52. Uniform Sales Act § 60. 

53. Higgins v. California Prune, 
etc., Growers, 16 F. (2d) 190 [certio- 
rari dism.273 U. S. 781 mem, 47 S. Ct. 
460 mem, 71 L. ed. 889 mem] (under 
New York act); Hubbard v. Rocka- 
way Lunch Co., 131 Misc. 53, 225 NYS 
638; Atlantic City Tire, etc., Corp. 
v. Southwark Fdy. etc., Co., 289 Pa. 
560, tor A 807. 


54. Huessener y. Fishel, 
281 Pa. 535, 127 A 139. 

55. Hyman v. Hullman, 
Div. 119, “199 NYS 366. 

56. Pride v. Marshall, 
53, 181 NE 183. 


ete, 10a, 
205 App. 


239 Mass. 


57. Atlantic City Tire, etc., Corp. v. 
Southwark Fdy., etc., Co., 289 Pa. 569, 
ies a 807. 


Ala.—Penn y. Smith, 98 Ala. 
560" “12 S$ 818. 
Md.—Tyng v. Woodward, 121 Md. 
422, 88 A 243 [quot Cyc]. 
Mo.—Crawford v. Dahlenberg, 221 
Mo. A. 600, 2883 SW 65 [quot Cyc]. 


Nebr.—Goldmark v. Simon _ Bros. 
Co., 110 Nebr. 614, 194 NW 686 [cit 
Cyc]. 

N. Y.—Smith vy. Pettee, 70 N. Y. 13 
[rev 7 Hun 334]. 

Okl.—Magna Oil, ete., Co. v. Park- 
ville Oil Corp., 96 Okl. 157, 221 P 65; 
Guthrie Mill, ete., Co. v. Thompson, 
89 Okl. 173, 214 P 716; Gaines v. 
Citizens’ Bank, 84 Okl. 265, 204 P 112. 


Utah.—Growers’ Exch. v. John A. 
Eck Co., 66 Utah 340, 242 P 391. 


59. U. S.—Gussman v. Byrd Cat- 
tle Co., 11 F. (2d) 136. 


Ala.—Penn v. Smith, 98 Ada. 560, 
12 S 818; Lamkin v. Crawford, 8 Ala. 
153. 

Colo.—Magnes v. Sioux City Nur- 
Seny., sete), Co., d41@olo. (Ay *21/9,759) P. 
879. 

Ill.—Morris v. Wilbaux, 159 Ill. 627, 
43 NE 887 [aff 47 Ill. A. 630]; James 
H. Rice Co. vy. Penn Plate Glass Co., 
88 Ill. A. 407. 


Ky.—F. W. Woolworth Co. v. Cov- 
ington, 191 Ky. 67, 229 SW 48; Zins- 
meister v. Rock Tsland Canning Cox; 
145) Ky.) 25, 139) SW, 1068. 


La.—Belle Alliance Co. v. Interna- 
let Molasses Co., 8 La. A. (Orleans) 
7 

Md.—Kahn v. Carl Schoen Silk 
Corp., 147 Md. 516, 128 A 359, 44 ALR 
285; ‘Woodward v. Tyng, 123 Md. 98, 
91 A 166. 
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advantage.°! 


He need 


In the 


Mich.—Brownlee v. Bolton, 44 


Mich. 218, 6 NW 657. 

Mo.—Ingram v. Matthien, 3 Mo. 
209; Cupples Co. v. Mooney, (A.) 25 
SW (2d) 125. 


Nebr.—Goldmark v. Simon _ Bros. 
Co., 110 Nebr. 614, 194 NW 686 [cit 
Cyc: i 

N. Y.—Ackerman v. Rubens, 167 
N. Y. 405, 60 NE 750, 82 AmSR 728, 
53 LRA 867; Moore v. Potter, 155 N. 
Y. 481, 50 ‘NE 271, 363 Ams, 692); 
Smith v. Pettee, 70 N. Y. 13 [rev 7 
Hun 334]; Dustan v. McAndrew, 44 
Ni Xow (25 [Crooksifve Moore, 3) No Xo 
Super. 297; Paige v. Aracoma Textile 
Co., 123 Mise. 913, 206 NYS 719; Far- 
rish Co. v.-Harris Co., 122 Misc. 611, 
204 NYS 688. 


Tenn.—Hogg v. Cardwell, 
151. 

Tex.—Houston Packing Co. v. 
Dunn, (Civ. A.) 176 SW 634; Stanley 
v. Sumrell, (Civ. A.) 163 SW _ 697; 
Ziegler v. Gerlach, (Civ. A.) 125 SW 
80; Carver v. Graves, 47 Tex. Civ. A. 
481, 106 SW 903. 


Va.—Baker Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 148 Va. 
4138, 139 SE 254. 


Wash.—Hughes v. Eastern R., etc., 


4 Sneed 


Co., 98 Wash. 558, 161 P 343. 
[a] Perishable goods.—Where a 
vendor, on refusal of the vendee to 


receive the goods, sold them, as being 
perishable, for his account at the 
highest possible price, a verdict giv- 
ing him the difference between such 
price and the contract price is fus- 
tified, although the price for which 
he sold them was below the market 
price. Williams v. Robb, 104 Mich. 
242, 62 NW 352. 


{b] Decline in price.—When the 
vendor, on the vendee’s refusal to ac- 
cept the goods, sells the goods at a 
much lower price than that of the 
contract, a decline in the price of the 
article after the contract of sale was 
made, and continuing until the re- 
sale, is competent to justify the re- 
sale at the lower price. Penn v. 
Smith, 104 Ala. 445, 18 S 38. 


60. See supra § 927. 


61. Bagley v. Findlay, 82 Ill. 524; 
Dustan v. McAndrew, 44 N. Y. 72. 


62. Cottam v. Moises, 149 La. 305, 
88 -S 916 [cit Cyc]; Austin v. Hart- 
wig, 49 N. Y. Super. 256; O’Brien 
Varvwones 477 Nye (Super: 167 fate 
STON. Ys 16042 Marrishn’ Co. vy." Harris 
Co., 122 Mise. 611, 204 NYS 6388. 


{a] In California (1) where title 
remains in the seller, he need not re- 
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sion of goods with instructions to sell to the best 
No particular method of resale is, in 
the absence of a statute, required,®? and although 
the contract calls for deliveries by installments, the 
resale need not be made in such manner. 
the sale may be by public auction,®* it is not neces- 
sary that it should be, unless that is the usual mode 
of selling that particular kind of goods,®*® and thus 
ordinarily the resale may be by private sale if it is 
conducted fairly,®® but if the custom is to sell 
through a broker, the goods should be offered through 
a broker’s ageney.°* 
Slight irregularities in making the sale will not in- 
validate it,°® and the mere fact that the seller bought 
at auction a portion or all of the goods himself,’° 
or that the seller sold part of the goods to his agent,‘ 
is no ground of objection if the price obtained is a 
fair one; but if the purchase of the goods by the 
seller prevents competitive bidding so that the best 
price is not obtained, the seller forfeits his right to 
recover the deficiency in the amount of the sale.‘ 


63 Although 


The sale should be for cash.®* 


sell in the manner provided for the 
enforcement of the seller’s lien by 
Civ. Code § 3049, providing for fore- 
closure, as in the case of pledges. 
Katzenbach v. Breslauer, 51 Cal. A. 
756, 197 P 967. (2) However, under 


such circumstances, he may sell ac- 


cording to the method prescribed by 
§ 3049. Alexander v. Walling, 105 
Cal. A. 525, 288 P 138; Nye v. Weed 
Lumber. Co-,~ 927Cal. Ne 598 eo oeeke 
659. (3) Where title has passed to 
the buyer, the seller in possession, 
under his lien, cannot resell in any 
manner, but must proceed according 
to § 3049. Madison v. Weyl-Zucker- 
man, 48 Cal. A. 308, 192 Pi 110. 


63. Gussman v. Byrd Cattle Co., 
11, F.-(2d) 136. 


64. Judd Linseed, etc., 
Kearney, 14 La. Ann. 352; 
Kearney, 9 Rob. (La.) 495; Gilly v. 
Henry, 8 Mart. (La.) 402, 13 AmD 
291; Van Horn v. Rucker, 33 Mo. 391, 
84 AmD 52; Almy vy. Simonson, 52 
Hun 535, 5 NYS 696; Bach v. Levy, 
BOT NY Ye Supers” STO [ate hod Nemes 
511, 5 NE 345]; Sands v. Taylor, 5 
Johns. GNENGS) 395, 4 AmD 374; Pratt 
v. S.. Freeman, etc., Mfg. Co., 115 Wis. 
648, 92 NW 368. 


65. White v. Kearney, 2 La. Ann. 
639; Mann v. National Linseed Oil 
o., 87 Hun 558, 84 NYS 481; Crooks 
v. Moore, 3 N. Y. Super. 297; Rosen- 
baum v. Weeden, 18.Gratt.. (59 Va.) 
785, 98 AmD 7387. 

66. Hewes v. Germain Fruit Co., 
106 Cal. 441, 39 P 853; “Bartley v. 
New Orleans, 30 La. ‘Ann. 264; Van 
Brocklen v. Smeallie, 140 N. Y. 70, 
35° NE 415; "Schultz. vv." Bradley: -4 
Daly 29 [rev on other grounds 57 N. Y. 
646]; Pratt v. S. Freeman, etc., Mfg. 
Co., 115 Wis. 648, 92 NW 368. 


67. Pollen v. Le Roy, 30 N. Y. 549; 
Crooks v. Moore, 3 N. Y. Super. 297. 


68. Pratt v. S. Freeman, ete., Mfg. 
Co., 115 Wis. 648, 92 NW 368 (hold- 
ing that the fact that the vendor re- 
jected a larger offer on Gredit does 
not prevent the sale being evidence 
of the market value of the property). 


69. Pratt v. S. Freeman, ete., Mfg. 


Oil Comve 
White v. 


Co., supra. 
70. Strauss v. Labsap, 59 Mo. A. 
260; Ackerman v. Rubens, 167 N. Y. 


405, 60 NE 750, 82 AmSR 728, 58 LRA 
867; Lindon v. Eldred, 49 Wis. 305, 
5 NW 862; Strickland v. McCullough, 
8 N. S. Wales 324, 


71. Leesley Bros. v. <A. Rebori 
aa Co.,. 175 Mo. A. 508; 161 SW 

1s 

72. OURCON ws 


Judd Linseed, aoe 
Kearney, 14 La. Ann. 352. 
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The buyer may protect himself by seeing that the 
property brings a fair price, and he may induce a 
third person to buy at the sale.7* 

Uniform Sales Act. Under the Uniform Sales 
Act,’* providing that the seller reselling the goods 
under his lien or having stopped them in transitu 
is bound to exercise reasonable care and judgment 
and may resell either at private or public sale, if the 
buyer has notice of the time and place of resale and 
does not object to the manner in which the resale 
is made, he cannot later complain.7® Good faith 
or fair dealing in a resale cannot be challenged in 
an action by the seller to recover the price,“® unless 
raised by counterclaim.** A party asserting that 
damages have accrued to him, by reason of an un- 
fair and improper sale, may maintain such claim 
in a separate suit,7® or by counterclaim.*? 

[§ 933] 6. Right to Profits. The seller need not 
account to the buyer for a profit made on the resale 
of the goods,®° but the right given the seller under 
the Uniform Sales Act to retain such profits*! does 
not authorize the retention-by the seller of sums 
‘advanced by the buyer on the purchase price.** 

[§ 934] 7. Operation and Effect.8? Where the 
‘seller is in possession of the goods under his sell- 
er’s lien,’* by the Uniform Sales Act®® and by ju- 


dicial decision®® a proper resale by him' will vest. 


good title in the subsequent purchaser. 


{§ 935] 8. Right To Retain Property without Re- 
sale.8* In some jurisdictions it has been held, ap- 
parently on the theory that the seller has an election 
of remedies,®® that the seller may retain the goods 
and sue for damages and is not under any obligation 
to resell the goods.*® It has also been held that, 
where title to the goods has passed to the buyer, the 
seller need not resell the goods and may sue for the 
purchase price,®® even though the goods are perish- 


able.?1 
Uniform Sales Act. Under the Uniform Sales 


Plumb v. Bridge, 128 App. Div. 85. 
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Uniform Sales Act § 60) (2). 


[§§ 932-938 


Act, giving an unpaid seller in possession of goods a 
lien thereon with the right of resale,®? it has been 
held that the seller is under no duty to resell the 
goods.?? 


[§ 936] 9. Actions—a. Right of Action. » Where 
the right of the seller to resell the goods upon the de- 
fault of the buyer in the performance of his contract 
is regarded as existing,®* the seller, upon having 
made such a resale in a proper manner,®® is entitled 
to maintain an action against the buyer for the 
recovery of the damages which he has sustained.?® 
Where the statute gives to the seller the choice of 
one of three methods of determining the amount of 
his damages resulting from the breach, (1) reten- 
tion of the goods and recovery of the difference be- 
tween the contract price and the market price at the 
time and place of delivery; _(2) sale of the goods as 
agent for the vendee, and recovery of the difference 
between the contract price and the price obtained on 
resale; (3) storing or retaining the property for the - 
vendee and suing for the entire price;°’ these meth- 
ods of procedure are extrajudicial, and if the seller 
adopts one of them it excludes his right to the oth- 
ers.°8 


[§ 937] b. Time To Sue and Limitations. Where 
the remedy by resale is resorted to by the seller, 
he cannot sue until the resale is complete and the 
damages have been ascertained.®® The contraet hav- 
ing been repudiated by the buyer, an actiom by the 
seller for the difference between the contraet price 
and that realized upon a resale may be brought 
before payment is due under the contract.? 


[§ 938] e. Conditions Precedent.- In order that 
the seller may sell the property for and as the agent 
of the buyer and recover the difference between the 
contract priee and the price obtained on resale, he 
must have done and performed all that was neces- 
sary to be done and performed by him under the con- 
tract,” including all of the acts neeessary to place the 


(construing New York act). 


73. 

651, 113 NYS 92 (holding, also that, 
where a seller violated the contract, 
-and, on the buyer’s refusal to accept 
the goods, sold them with a view of 
-charging the buyer with the difference 
“in price, the buyer might, without los- 
ing his right to sue for the part pay- 
ment, obtain the property, thereby en- 
abling him to fulfill contracts made 
in reliance on his contract with the 
-seller). g 


74. Uniform Sales Act § 60. 

75. Pride v. Marshall, 239 Mass. 
De, lak iN) 183. 

76. Wiggins v. California Prune, 
etc., Growers, 16 F. (2d) 190 [cer- 
tiorari dism 273 U. S. 781 mem, 47 S 
Ct 460 mem, 71 L. ed. 889 mem]. 

77. Wiggins v. California Prune, 
etc., Growers, supra. 

78. Higgins v. California Prune, 
etc., Growers, Supra. 

79. Higgins v. California Prune, 
etc., Growers, supra, 

80. Miltenberger v. Hill, 17 La. 
Ann. 52; Bridgford v. Crocker, 60 N. 
Y. 627. 

81. Uniform Sales Act § 60 (1). 

g2, Humphrey v. Sagouspe, 50 Nev. 
157, 254 P 1074. 

83. As constituting rescission see 
supra § 273. 

84. WNature of lien see supra §8§ 
873-875. 


86. Tuthill vw. Skidmore, 124 N. Y. 
148, 26 NE 348; O’Brien v. Jomes, 47 
N. Y. Super. 67 [aff 91 N. Y. 193]. 


87. Duty to resell to: ‘ 
Liquidate damages see infra § 1045. 
Mitigate damages see infra § 1044, 


88. Election of remedies see supra 
§§ 870-872. 


89. Schwartzenbach v. Hass, 36 
Mise. 806, 74 NYS 884 (cloth); Lives- 
ley v. Krebs Hop Co., 57 Or. 352, 107 
P 460, 112 P 1; Hunter v. Wetsell, 84 
N. Y. 549, 38 AmR. 544 (hops). 


90. [a] Refusal of buyer to per- 
mit resale.-—Where a buyer refused 
to allow the seller to sell goods which 
the buyer had declined to take on 
the ground that the scales on which 
they were being weighed did not give 
correct weights, and the seller re- 
fused to allow the goods to be weighed 
on other scales, the seller was re- 
lieved of the ‘duty, if any, because 
of the lien reserved on the goods for 
the price thereof, to sell such part of 
the goods as the buyer declined to 
take, and apply the proceeds in re- 
duction of damages. Allen v. Rush- 
forth, 82 Nebr. 6638, 118 NW _ 657. 


91. Hunter v. Wetsell, supra. 

92. Uniform Sales Act §§ 53, 60. 

93. Higgins v. California Prune, 
ete., Growers, 16 F. soee) 190 [cer- 


tiorari dism 273 U. 781 mem, 47 
S. Ct. 460 mem, 71 L. ed. 889 mem] 


94. See supra §§ 927, 928. 


95. Requisites and sufficiency of 
resale see supra §§ 931, 932. 


96. U. S.—Blumenfeld v. Viele, 8 
F. (2d) 731; Robertson v. Miller, 286 
Fed. 503 [decree aff 266 U. 8. 243, 
45 SCt 73, 69 L. ed. 265]; Pabst 
Brewing Co. v. E. Clemens Horst Co., 
229 Fed. 913, 144 CCA 195 [eertiorari 
ese WS. 637,-37 SCt US. Gi" weeds 


Ala.—Starr Jobbing House v. May 
Hosiery Mills, 207 Ala. 620, 93 S 572. 


Ind.—Taylor vy. Capp, 68 Ind. A. 
593, 121 NE_ 37; Pillsbury Flour 
Roe Ree v. Walsh, 60 Ind. A. 76, 110 


Pa.—Minkin y. Fischer, 72 Pa. 
Super. Ct. 32. 
Tex.—Heidenheimer vy. Cleveland, 


11 Tex. Civ. A. 546, 32 SW 826. 
97. See statutory provisions. 


98. Rowland Co. v. H. V. Kell Ca., 
27 Ga, A. 107, 107 SE 602. 


99. Ogburn-Dalchau Lumber Co. 
‘ Taylor, 59 Tex. Civ. A. 442, 126 SW 


1. Todd v. Grovier Produce Co., 
98 Kan. 137, 157 P 389. 


2. Jebeles, etc., Confectionery Co. 
v. Crandall-Pettee Co., 16 Ala. A. 338, 
77 S 932; Taylor v. Capp, 68 Ind, A.. 
5938, 12 NE 3% Pillsbury Biour 
Mills Co. v. Walsh, 60 Ind. A. 76, 110 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eo RN t 


§§ 938-940] 


title and constructive possession in the vendee,* but 
it is sufficient to the existence of the right that he 
shall have performed every thing necessary to be 
done by him according to the terms of the contract.‘ 
Where the goods are not delivered as required by 
the contract there must have been some repudiation 
of the contract by the buyer,’ and where, upon a 
repudiation of the contract by the buyer, the seller 
affirmatively elects not to consider the contract as 
broken, he cannot insist upon such repudiation as a 
ground for a resale. In order that the goods may 
be resold by the seller, as agent for the buyer, the 
goods must be identified or in some way appropri- 
ated to the contract.’ 


[§ 939] d. Defenses. Where the buyer has re- 
fused the goods absolutely upon a specified ground, 
he cannot thereafter set up a rejection of the goods 
upon other grounds where they complied with the 
contract of purchase in kind, quality, and quantity.® 
An account stated cannot constitute a defense unless 
it concerns the contract involved.® Matters which 
might constitute a defense to a letter of credit estab- 
lished to secure payment of the purchase price are 
not necessarily a defense to an action brought on 


NE 96. 12. 


{a] "Tender.—If the contract con-| 218, 237 P 716. 
templates a tender, the seller must 13. 
make such tender. Jebeles, etce., Con- 
fectionery Co. v. Crandall-Pettee Co., 14. 
16 Ala. A. 338, 77 S 932. 
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Metzler v. Balcom, 135 Wash. 


New Blue Grass Canning Co. 
v. Dougan, 151 Ky. 522, 152 SW 566. 


See Pleading § 140. 
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the contract of sale.t° The buyer cannot recoup 
damages for delay where the time for performance 
has been extended by agreement covering such de- 
lay.11 The buyer is not entitled to have offset 
against a claim for the difference between the pur- 
chase price,and the amount received on a resale a 
sum forfeited by the subsequent buyer of similar 
goods from the seller, where it is not shown that the - 
goods were the same as those involved in the con- 
tract sued on.t2. The fact that resale is made by the 
seller’s agent to the original buyer does not estop 
the seller from asserting his claim for damages for 
violation of the original contract when there is 
nothing to show that the new contract is to take the 
place of the old.*3 


[§ 940] e. Pleading—(1) Declaration, Complaint, 
or Petition. As in other civil actions,1* plaintiff’s 
pleadings must allege the facts essential to establish 
the existence of his cause of action.1° Under this 
rule it has been held that the allegations of the 
complaint must show that the seller retained posses- 
sion for the buyer,'® that the sale of the goods was. 
for the buyer,!’ as his agent,?® and that it was pre- 
ceded by proper notice of intention to sell,!® al— 
of action.—A complaint alleging a 
sale by plaintiff to defendant of hops: 
at an agreed price, a portion of which 
was paid, to be delivered at a time 


and place certain, when the remain-- 
der of the purchase price was to be: 


3. Taylor v. Capp, 68 Ind. A. 593, 
121 NE 37. 


4. Southern States Co. v. Long, 15 
Ala. A. 286, 73 S 148. 


[a] Readiness for delivery.— 
Where the buyer refuses to accept 
the goods, the seller need not actual- 
ly have them on hand ready for de- 
livery if he is ready to deliver them 
whenever the buyer wishes them. 
White Walnut Coal Co. v. Crescent 
Coal, etc., Co., 162 Ill. A. 353 [aff 254 
Ill. 368, 98 NE 669, 42 LRANS 669]. 


5. Baker-Matthews Lumber Co. v. 
Lincoln Furniture Mfg. Co., 153 Va. 
14, 149 SE 517. 


6. Vogelstein v. Pope Metals Co., 
155 NYS 128 [aff 177 App. Div. 884 
mem, 163 NYS 1133 mem]. 


7. Pabst Brewing Co. v. E. Clem- 
ens-Horst Co., 229 Fed. 913 [certiora- 
ri den 242 U. S. 687 mem, 37 SCt 19 
mem, 61 L. ed. 539 mem]. 


8. J. K. Armsby Co. v. Raymond 
Bros.-Clarke Co., 90 Nebr. 553, 773, 
134 NW 174, 920. 


9. Plant Lipford, Ine. 
147 Va. 325,12" SH.183. 


{a] TIllustration.—Where an _  ac- 
count stated related solely to specific 
items of merchandise delivered by 
plaintiff to defendant, charges there- 
for, and credits thereon, it was not 
good as a defense against an action 
for breach of contract for future 
sale and delivery of merchandise 
which could only be properly charged 
mec delivered. Plant Lipford, Inc., 

BEB. W. Gates, ete., Co., 141 Va. 
325, 127 SE 183. 


10. Hoboken Second Nat. Bank v. 
Columbia Trust Co., 288 Fed. 17, 30 
Ada ©1299: 

[a] Illustration.—Where a _ con- 
tract for the purchase of sugar to be 
imported, required the buyer to main- 
tain a confirmed credit in favor of the 
seller until a certain date, that suck 
time had expired without renewal be- 
fore delivery was tendered is not a 
defense.. Hoboken Second Nat. Bank 
v. Columbia Trust Co., 288 Fed. 17, 30 
ALR Fea 

11. C. J. Huebel Co. v. Leaper, 188 
Fed. 769, 110 CCA 475. 


Vi wGates: 


15. See cases infra this note; and 
notes 16-25. 


[a] Allegations held sufficient.— 
Starr Jobbing House vy. May Hosiery 
Mills, 207 Ala, 620, 93 S 572; South- 
ern States Co. v. Long, 15 Ala. A. 
286, 73 S 148; Robinson v. O’Bannon 
Co., 25 Ga. IN 738, 105,SE 255; Ben- 
nett v. Mann, 24 Ga. A. 581, 101 SE 


[b] Allegations held insufficient. 
—Tyng v. Woodward, 121 Md. 422, 88 
A 243 (common count for goods bar- 
gained and sold, or under counts 
merely alleging a sale, a tender, and 
refusal to pay). 


[ce] Justification of resale.—(1) 
An allegation, in the complaint in an 
action to recover the difference be- 
tween the agreed price of goods sold 
for delivery on payment therefor, and 
the price brought on resale on fail- 
ure of defendant to pay therefor, that 
defendant was indulged for over a 
year longer than his. original agree- 
ment allowed him to pay for and re- 
ceive the goods, is a Sufficient aver- 
ment that a reasonable time was giv- 
en him to comply with his contract 
before resale. Habenicht v. Lissak, 
77 Cal. 139, 19 P 260. (2) Where the 
purchaser of goods delivered to a 
earrier in California for shipment to 
Lincoln, Nebr., absolutely refuses, 
without cause, while the goods are 
in transit, to aecept them anywhere, 
under any circumstances, it is un- 
necessary for the seller, after di- 
verting them to Omaha for storage 
and resale, in a suit to recover dam- 
ages for breach of the contract, to 
allege and prove that the consign- 
ments were tendered to the purchas- 
er at Lincoln, the latter having been 
repeatedly requested to accept them 
there. J. K. Armsby Co. v. Raymond 
Bros.-Clarke Co., 90 Nebr. 553, 773, 
134 NW 174, 920. (38) In action for 
breach of contract to buy cattle, al- 
legation of petition that a resale was 
made on best available market and 
tor bezgt obtainable price renders un- 
necessary allegation that cattle had 
no market value at point of delivery 
to excuse seller’s not having. sold 
there. Houston Packing Co. v. Dunn, 
(Tex. Civ. A.) 176 SW 634. 


[d] Complaint stating one cause 


paid, a delivery of the goods as 
agreed, defendant’s failure to receive: 
or pay for them, their sale by plain- 
tiff, after notice to defendant, for’ 
the best price that could be obtained, 
and a claim for caring for them, and’ 
for the difference between the con- 
tract and the selling price, 
but one cause of action. 
Babcock, 17 NYS 640. 


{[e] Duplicity.—The petition in 
this case, in a single count, was suf- 
ficient as a basis for the recovery of 
damages under either the first or the 
second remedy stated in... [Civ. 
Code (1910) § 4131]. If it was ‘“ob- 
jectionable for duplicity, the point 
was not made, and such demurrers as 
were filed were overruled without ex- 
ceptions. In such a case the plain- 
tiff could recover upon either theory 
pleaded upon which he might elect 
to proceed upon the trial and estab- 
lish by evidence.” Cartersville Gro- - 
cery Co. v.-Taylor, 31 (Gasas® 252; 120 
SE 447. 


[f] A count for goods bargained 
and sold is not proper in an action for 
the difference between the contract 
price and the price obtained on re- 
sake Haas v. Thompkins, 2 PaLJR. © 


16. Taylor v. Capp, 68 Ind. A. 593;. 
121 NE 387; Pillsbury Flour Mills Co. 
v. Walsh, 60 Ind. A. 76, 110 NE 96.. 


17. Pillsbury Flour Mills Cos WV: 
Walsh, supra. 


18. Taylor v. Capp, 68 Ind. A. 593,. 
121 NE 37; Pillsbury Flour Mills Co. 
v. Walsh, 60 Ind. A. 76, 110 NE 96. 


19. Sims-McKenzie Grain Co. v.. 
Patterson, 10 Ga. A. 742, 73 SE 1080; 
Taylor v. Capp, 68 Ind. A. 593, 12 
NE 37; Napier Iron Works v. Cald- 
well, etc., Iron Works, 60 Ind. A. 317,,. 
110 NE 714; Pillsbury Flour Mills: 
(Otome, AA Walsh, 60 Ind. A. 76, 110 NE 
96; Leonard Vv. Portier, (Tex. Civ. A.}* 
15 SW 414. 

[a] Allegations held sufficient.— 
Bodenheimer Molasses Co. v. Eden- 
field, 31 Ga. A. 640, 121 SE 862; Rob-- 
inson v. O’Bannon Co., 25 Ga. A. 738,. 
105 SE 255. 

[b] Facts showing right.—In a 
suit by a seller to recover from the: 
purchaser the difference betweem the: 


states: 
House y- 
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though under some authorities, notice of intention 
to resell is a matter of evidence which need not be 
alleged.2° Where notice of resale as essential to 
make the amount received on resale the basis for 
determination of the seller’s loss has not been giv- 
en,~? the complaint must allege that the goods were 
sold for the market value at the time and place of 
delivery,”? although according to other authorities, 
even in the absence of an allegation of notice, the 
market value of the goods need not be alleged or 
proved, but it is sufficient for the seller to allege 
and prove that he procured the best price obtain- 
able for the goods after their rejection.22? The aver- 
ments as to the contract of sale must not be indefi- 
nite or ambiguous,”* as, for example, with reference 
to the contract price.?° 


Loss or damage. The complaint must show dam- 
ages,*° as, for example, it has been held that it must 
allege that the goods were sold at a loss.?7 


Amendment. Where a complaint sets up a tender 
and refusal within the time specified for perform- 
ance by the written contract, an amendment setting 
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up a demand by the buyer after the time specified, a 
second tender, and a refusal does not set up a cause 
of action upon a new contract.?* Where the statute 
gives to the seller the choice of one of three meth- 
ods of determining the amount of his damages re- 
sulting from the breach: (i) retention of the goods 
and recovery of the difference between the contract 
price and the market price at the time and place of 
delivery; (2) sale of the goods as agent for the buy- 
er, and recovery of the difference between the con- 
tract price and the price obtained on resale; (3) 
storing or retaining the property for the buyer and 
suing for the entire price;?® these methods of pro- 
cedure are extrajudicial, and if the seller adopts one 
of them it exeludes his right to the others.°° But 
the one which is binding upon him is the one actually 
adopted by him before suit, and if in his suit to re- 
cover damages for breach of the contract a method 
of procedure is alleged in the petition as the one 
which he adopted for the purpose of determining 
the amount of his damages which was, in fact, not 
the one adopted and put into effect before the filing 
of the suit, he can, by an amendment, add to his 


Re a 


contract prices and the prices for 
which the goods purchased were re- 


sold, after the purchaser, without 
cause, absolutely refused to accept 
them, plaintiff need not allege that 


defendant had notice of the resales, 
where the petition contains allega- 
tions showing the latter had- notice 
of the facts under which plaintiff's 
right to make the resales existed. 
J. K. Armsby Co. v. Raymond Bros.- 
Sea o 90 Nebr. 553, 773, 184 NW 
174, 5 


{c] Modification of  contract.— 
Where notice of resale is alleged as 
to an original breach of the contract 
and facts are further alleged show- 
ing a waiver of such breach and a 
modification of the contract as to 
the amount of goods to be delivered, 
the complaint is defective as not 
showing a notice of resale with re- 
gard to a breach of the modified con- 
tract. Bennett v. Mann, 24 Ga. A. 
581, 101 SE 706. 


20. American Hide, etc., Co. v. 
Chalkley, 101 Va. 458, 44 SE 705. 


21. Necessity of notice of resale 
see supra § 930. 


22. Wallace v. Coons, 
511, 95 NE 132. 


[a] Allegation held sufficient.—A 
complaint for breach of contract to 
purchase hogs at a live-stock market 
was not insufficient as failing to 
show that they were sold at the mar- 
ket price, where the complaint stated 
that they were sold at the market at 
the best price obtainable. Wallace v. 
Coons, 48 Ind. A. 511, 95 NE 132. 


[b] Where notice is not ‘alleged, 
a petition stating the amount at 
which the goods were resold, but not 
alleging the market value at the time 
and place of delivery, is demurrable. 
Sims-McKenzie Grain Co. v. Patter- 
son, 10 Ga. A. 742, 73 SE 1080. 


23. Lipshitz v. Harl Fruit Co., 
(Tex. Civ. A.) 265 SW 1048. 


24. Morrell v. San Tomas Drying, 
ete,, Coy 18 Cali A. 305, 109 PB’ 632. 


[a] Allegations held sufficient.— 
Bennett v. Mann, 24 Ga. A. 581, 101 
SE 706. 

[b] Agency.—A petition which al- 
leges that goods were bought from 
day to day under the direction and 
control of defendant’s agent does not 
show that plaintiffs were employed 
by such agent, as subagents, to buy 
for defendant in unlimited quanti- 


48 Ind. A. 


ties on their unrestrained judgment 
as to quantities and prices. Bain 
Peanut Co. v. Pinson, “(Tex ‘Cive A}) 
287 SW 87. 


[ec] WVWariance.—(1) Under Rev. St. 
1909, § 1847, relative to immaterial 
variances, and section 1850, relative 
to the disregard of errors or defects 
not affecting the substantial rights 
of the adverse party, where the pe- 
tition sufficiently showed that there 
were different contracts of sale, and 
the evidence showed four contracts, 
there was no material variance af- 
fecting the substantial rights of the 
adverse party because the petition 
also referred to the “contract” in- 
stead of ‘contracts.’ Edmunds v. 
Cochrane, (Mo. A.) 226 SW 1007. (2) 
Under a petition alleging that at vari- 
ous dates between and including the 
llth and 16th days of August, 1917, 
plaintiffs sold and delivered to de- 
fendants 20 cars of potatoes at a 
specified price, evidence showing 
that there were four contracts of sale 
each covering 5 cars did not consti- 
tute a variance or failure of proof, as 
the petition sufficiently disclosed 
that there were different sales aggre- 
gating 20. carloads. Edmunds _v. 
Cochrane, (Mo. A.) 226 SW 1007. 


25. Morrell v. San Tomas Drying, 
etc., Co., 18 Cak A. 305, 109 P 682. 


26. Tyng v. Woodward, 121 Md. 
422, 88 A 243; Waumbeck Mfg. Co. 


v. Alfandri, 196 App. Div. 64, 187 
NYS 4389. 
[a] Allegations held sufficient.— 


Robinson v. O’Bannon Co., 25 Ga. A. 
738, 105 SH 255. 


[b] Allegations held insufficient. 
—(1) A complaint alleging a resale 
a month after rejection by the buy- 
er is insufficient in the absence of 
an allegation that the market was 
the same, or a reason given why re- 
sale was not made forthwith at the 
time of the nonacceptance or of what 
was the market value at that time. 
Waumbeck Mfg. Co. v. Alfandri, 196 
App. Div. 64,. U8it IN YS 343929" ((2)" 2A 
count setting up a sale, the contract 
price, a resale, and the price obtained, 
is insufficient where it fails to al- 
lege that the buyer has not paid such 
difference. Tyng v. Woodward, 121 
Md. 422, 88 A 243. (3) The complaint 
of a vendor of a bakery suing the 
vendee for damages for the latter’s 
breach of contract in refusing to pay 
therefor and repudiating the contract, 
whereupon the vendor retook pos- 


session and resold the property, was 
defective in not alleging the market 
value of the property, the difference 
between which and the contract price 
was the measure of damages; the al- 
legation of the amount for which it 
sold on resale being of an eviden- 
tiary fact only, not an ultimate fact. 
rie V., Stark, 186 Cal. 3695719992 


[c] A complaint which alleges all 
the facts as to the refusal of the 
buyer to accept and pay for the 
goods, the resale, and the loss by 
reason of the difference in prices is 
sufficient. Colorado Springs Live 
eroek Co. v. Godding, 2 Colo. A. 1, 29 


[d] Allegation of damage.—A pe- 
tition to recover for the buyer’s 
breach of an executory contract of 
sale will not be held bad on general 
demurrer because the pleader did not 
use the words “damage” or “dam- 
aged,’ where it charges the facts es- 
sential to show that plaintiff was 
damaged and states the amount there- 
of. Tacoma Mill Co. v. F. H. Gilecrest 
Lump os Co., 90 Nebr. 104, 132 NW 


[e] General or special damages.— 
A petition in an action for the buy- 
er’s failure to receive and pay for 
machinery ordered of the seller is 
not rendered one for special damages 
by an allegation that the machinery 
was special and had to be manufac- 
tured. Palestine Ice, etce., Co. v. Con- 
nally, (Tex. Civ. A.) 148 SW 1109. 


[f] Where damages are incorrect- 
ly alleged the court has power to 
adjust the damages recoverable to 


the facts. Hubbard v. Rockaway 
ne Co); T3is Mises "53; 225 ENS 
38. 

27. Sutton _v. Cronin, 26 N.Y. 
Super. 493; Halbert v. Newell, (Tex. 


Civ. A.) 27 SW 767. 


[a] Failure to state a cause of 
action.—A petition, which in effect 
alleges that after the refusal of the 
buyer to take the goods the seller 
sold them but does not allege that 
they were sold at a loss or allege the 
sum realized, fails to state a cause 


of action. Halbert v. Newell, (Tex. 
Civ. A.) 27 SW 767. 
28. Arbaugh v. Robinson, (Tex. 


Civ. A.) 286 SW 339. 
29. See statutory provisions. 
30. See supra § 936. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 
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petition the correct method of procedure which he 
kad elected and by which he had determined the 
amount of the damages from the breach of the con- 


tract.2" 
[§ 941] (2) Plea or Answer. 


pleadings.** 


toppel.?° 


31. Rowland Co. v. H. 
Aerator An. LOT. LO SE 60s. 


32. See Pleading §§ 197-379. 


33. See cases infra this note; 
notes 34-36. 


{a] Defenses held sufficiently al- 
leged: (1) That on agreement for 
sale of a mortgage, the seller, before 
a part payment was due, repudiated 
his contract obligation to extend the 
mortgage and thereby excused and 
waived a tender of performance by 


. Kell Co., 


and 


defendant. McCready v. Larkin, 173 
App. Div. 847, 160 NYS 306. (2) 
That sale at public auction of a 


mortgage was not a bona fide sale, 
but made to a dummy with the in- 
tention that such dummy would ac- 
quire the mortgage at an inadequate 
price and hold it for the seller to 
create a fictitious basis for a claim 
of damages. McCready v. Larkin, 
173 App. Div. 847, 160 NYS 306. (3) 
Failure to give notice to defendant 
of intention to resell may be shown 
under general issue. Mizell Mercan- 
tile Co. v. Cadick Milling Co., 213 Ala. 
669, 106 S 139; Southern States Co. 
v. Long, 15 Ala. A. 286, 73 S 148. 


[b] Defenses held insufficiently 
alleged: (1) That sale was conduct- 
ed in such a manner as to discourage 
bona fide purchasers because of an 
announcement by the seller at and 
prior to the sale that the mortgage 
was sold subject to a claim that time 
for payment had been extended with- 
out giving any details of such claim. 
McCready v. Larkin, 173 App. Div. 
847, 160 NYS 306. (2) Answer in an 
action for the difference between the 
contract and resale prices of a mort- 
gage setting up that plaintiff owned 
the mortgage, as trustee, and had not 
tendered a transfer, as such, but not 
alleging a tender of performance by 
the buyer nor a demand on plaintiff. 
McCready v. Larkin, 173 App. Div. 
847, 160 NYS 306. (38) In an action 
for loss by sale in the open market 
after the termination of the period 
during which the buyer was entitled 
to take the goods, an affidavit of de- 
fense that the market price exceeded 
the contract price prior to the termi- 
nation of the contract was insuffi- 
cient. Molloy v. Kellogg, 51 App. (D. 
G))’ 302,278 Med.) 1015. 

[ec] Counterclaim held sufficient. 
—(1) Alleging facts showing plain- 
tiff's repudiation of the contract and 
defendant’s election to accept and 
demanding the return of a payment 
made to plaintiff under the contract. 
McCready v. Larkin, 173 App. Div. 
847,160, NYS 306. '.(2) .In:an, action 
for the difference between selling and 
resale price of a mortgage that plain- 
tiff agreed to pay defendant the last 
one thousand dollars to be received 
on such mortgage, and that plaintiff 
has sold such mortgage and has re- 
ceived all that can ever be paid to or 
received by plaintiff. McCready _v. 
Larkin, 173 App. Div. 855, 160 NYS 

34. Southern States Co. v. Long, 
15 Ala. A. 286, 73 S 148. 

[a] Reason for rule.—The right 
to resell arises out of an executed 


The general rules 
of pleading*? apply with reference to defendant’s 
A plea setting up a waiver of the right 
to resell must show a contract supported by a suffi- 
cient consideration*®* or conduct constituting an es- 
A plea which merely sets up the buyer’s 
version of the contract, under which, 
buyer breached the contract by resale before the time 
for performance arrived, states matter which may 
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be shown under the general issue.*® 


[§ 942] f. Evidence. 
dence in civil actions generally?’ apply as to ques- 


The rules applicable to evi- 


tions involving the burden of proof,?* presump- 


if true, the 
seller’s 
ities, where the 


contract on the part of the seller. 
Southern States Co. v. Long, 15 Ala. 
A. 286, 73 S 148. 


[b] Agreement to pay demurrage, 
liability for which arises from buy- 
er’s breach of the contract of sale 
is not a consideration for waiver of 
right to resell by the seller. South- 
ern States, Com vaylonew 15) cAlan. vA: 


ZOOy Gd ase LAS 

35. Southern States Co. v. Long, 
supra. 

36. Southern States Co. v. Long, 
supra. 

87. See Evidence 22 C. J. p 1. 

38. See cases infra this note. 


[a] Tllustrations.—(1) The _ bur- 
den of proof is on the seller to show 
that the goods conform to the con- 
tract where the buyer refuses them 
as not in conformity. °©Milton’ v. 
Campbell, 205 Ky. 135, 265 SW 508. 
(2) The burden is on the seller to 
show that the sale was fairly con- 


ducted. Magnes v. Sioux City Nurs- 
ery, ete, Co, 4 Colo. “AS22193 59 P 
879 (3) The seller must show that 


the right of resale was exercised in 
good faith by such methods as will 
be best calculated to produce the fair 
value of the property. Brownlee v. 
Bolton, 44 Mich. 218, 6 NW 657. (4) 
The seller should show the manner 
of sale, when and where the auc- 
tion took place, what notice of it 
was given, how the sale was con- 
ducted, who were the purchasers of 
the various lots, and at what price, 
especially where it appears that the 
actual value of the goods was equal 
to the contract price. Camp v. 
HMamilin, (55 .<Ga. 22.595 (5) Plaintiff 
must show that the price received 
on resale of the rejected goods was 
reasonable market value. "Wisconsin, 
ete., Lumber Co. v. Buschow Lum- 
ber Co., (Mo. A.) 286 SW 410. (6) 
Where a Sseller’s action for damages 
was based on the propositions that 
he had made such a tender as to 
place him in the position of hav- 
ing done all that he was required 
to do to transfer title to the buy- 
er, or, if not, that he had made such 
an offer of tender as relieved him 
of an actual tender, proof of such 
facts is essential to a recovery. El 
Paso Grain, ete., Co. v. Lawrence, 
(Tex. Civ. A.) 214 SW 512. 


Burden of proof generally see Ev- 
idence §§ 13-24. 


39. See cases infra this note. 
[a] Price.—In the absence of ev- 
idence to the contrary, the. sum 


realized will be presumed to be the 


best that could be secured. Atlantic 
City Tire, etc., Corp. v. Southwark 
cons EtCe BIC OM aS Pawn00 9 elo Geel 
07 


Presumptions generally see HEvi- 
dence §§ 25-88. 

40. See cases infra this note; 
notes 43, 44. 

[a] Evidence held admissible.— 
(1) Seller’s draft on the buyer for 
the price which was protested. Tyng 
v. Woodward, 121 Md. 422, 88 A 243. 
(2) Whether the resale was really 


and 


tions,®? admissibility,*° and weight and sufficiency*? 
in actions of this character. 
sold the goods as agent of the buyer and that the 
sale resulted in a deficiency is competent, and au- 
thorizes a recovery for the deficiency.*? 
of a witness that he advised the seller as to the best 
method of resale is admissible as tending to show the 
eood faith.*? 


Proof that the seller 


Evidence 


According to some author- 
action is based upon the right to 


made to the aunt of the seller’s agent 
or to the seller itself. Tyng v. Wood- 
ward, supra. (3) Letter received by 
the seller two days before the re- 
sale from a broker, quoting such 
property at considerably more than 
the resale price. Tyng v. Woodward, 
supra. (4) Where goods were re- 
sold at a place other than that of 
delivery, évidence offered by the pur- 
chaser of the existence of a market 
for such goods at the place of de- 
livery and that the market value 
there was greater than at the place 
of resale is admissible to negative 
any reason for reselling the goods 
elsewhere. J. Lischkoff, Inc. v. Cin- 
cinnati Bargain House, 135 Miss. 449, 
100 S 278. ! 

Admissibility of evidence general- 
ly see Evidence §§ 89-1729. 

41. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
To sustain recovery for difference 
between contract and resale price of 
turkeys. C. Pennington Produce 
Co. Vv... Brownins, (Tex Civa Ay Zoe 
SW 935. (2) To sustain a judgment 
for the seller as against the objec- 


tion that butter. sold was under 
weight and not marked or branded 
as required by law. Armour .v. 
Jesmer, 76 Wash. 475, 136. P 689. 


(3) To support finding that bank’ ac- 
cepted drafts for purchase price at- 
tached to bills of lading for collec- 
tion only not causing title and right 
to sue to pass to it. F. C. Penning- 
ton Produce Co. v. Browning, (Tex. 
Civ., A.) 293° SW. -935. (4) Dotsup- 
port a verdict that the seller, act- 
ing as the buyer’s agent, disposed 
of the goods at the best price ob- 
tainable, where the controversy as 
to the quality, resulting in the buy- 
er’s rejection, occurred when the mar- 
ket was good, but the seller’s duty 
as agent accrued during a falling 


market. Katz v. Delohery Hat Co., 
97 Conn. 665, 118 A 88. ‘ 
[b] Evidence held insufficient: (1) 
To support verdict for plaintiff. 
Morrell v. San Tomas Drying, ete., 
Congl3iiCals -A36305,5) 009 Ce S63 cee) 


To show reasonable diligence was not 
exercised in making sale. Washburn- 
Crosby Co. v. Antin, 177 Wis. 487, 
188 NW 475. 


[c] Matters considered.—In a 
seller’s action following a resale for 
a buyer’s refusal to accept yarn, the 
court, in passing on the question of 
the seller’s good faith, was bound 
to consider the buyer’s failure to 
make inquiry or effort toward pro- 
tecting the price on resale, although 
it had notice of the seller’s inten- 
tion to sell as affecting the weight 
of evidence that the market price 
was much higher than that realized. 
Paige v. Aracoma Textile Co., 123 
Misc. 918, 206 NYS 719. 

Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 

42. Isaacs v. Terry, etc., Co., 56 
Mise. 586, 107 NYS 136 [rev on oth- 
er grounds 125 App. Div. 532, 109 
NYS 792]. 

43. Penn v. Smith, 98 Ala. 560, 12 
S 818. 
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recover the difference between the contract price 
and the amount realized on a resale, evidence of the 
market value of the goods upon the date of shipment 


is inadmissible.** 


[§ 943] g. Questions of Law and Fact. 
rules applicable to civil actions generally*® questions 
of fact as to which there is a conflict in the evidence 
must ordinarily be submitted to the jury,*® as, for 
example, whether goods were resold within a rea- 
or with reasonable diligence ;* 
or reasonable;°° 
whether the resale was fairly conducted;>1 whether 
it was so conducted as to procure a reasonable 
price,°? and whether the price obtained was reason- 
But, where the evidence is uncontroverted, the 
jury may be instructed as to the verdict which is 


sonable time,*? 
whether notice was adequate*® 


able. 


44. Heidenheimer v. Cleveland, il 
Tex. Civ. A. 546, 32 SW 826. 


[a] Reason for rule.—The action 
not being for damages for ‘a repudia- 
tion or breach of the contract but 
to recover the contract price less 
the proceeds for resale. Heiden- 
heimer v. Cleveland, 11 Tex. Civ, A. 
546, 32 SW 826. 


45. See Trial [38 Cyc 1532]. 
46. See cases infra this note. 
[a] Questions held for jury.—(1) 


Seller’s readiness to fulfill his con- 
tract. Henrico Lumber Co. v. U. S. 
Spruce Lumber Co., 84 Pa. Super. 
202. (2) Whether plaintiff, after be- 
ing notified that defendant would not 
carry out the contract, failed to 
minimize the loss by making an im- 
mediate sale to other parties. 
Hastings-Stout I v. Bennett, 
127. SE. 720, SUC eos sO 
SE 334. (3) Whether articles sold 
as scrap were articles for which buy- 
ers failed to give shipping instruc- 
tions. Foster Co. v. Fox, 215 App. 
Div. 433, 213 NYS 634 [mod 124 Misc. 
740, 203 NYS 230]. (4) Whether 
staves furnished failed to comply 
with terms “red gum fruit barrel 
staves.” Noble vy. Pirson, 204 Mich. 
306, 169 NW 860. (5) Whether car 
replacers or rerailers were of Size 
specified. Vib. Oster ..CO.7 Ve. Ox, 
215 App. Div. 433, 213 NYS 634 [mod 
124 Misc. 740, 209 NYS 230). (6) 
Whether there was available market 
at place of delivery. Pandaleon v. 
Brecker, 227 Mich. 297, 198 NW 953; 
Taylor v. Goldsmith, 228 Mich. 259, 
200 NW 254. (7) What the market 
was. Taylor v. Goldsmith, 228 Mich. 
259, 200 NW 254. (8) Whether facts 
determining amount of damages are 
established. Royal Parlor Coach Co, 
v. Susnitzky, 108 Conn. 605, 143 A 
853. (9) Amount of damages recov- 
erable on evidence that seller knew 
that market was falling between the 
date of repudiation and that of re- 
sale. Goldsmith vy. Stiglitz, 228 Mich. 
255, 200 NW 252. (10) What par- 
ticular thing the seller should have 


done in reduction of damages fol- 
lowing the buyer’s anticipatory 
breach. Mendel v. Converse, 30 Ga. 
A. 549, 118 SE 586. (11) Seller’s 


duty to mitigate damages after Buse 
er’s anticipatory breach of contract 
to purchase pig iron. Crane Iron 
Works iv. (Cox, ete.;, Co, 28 BF. (2a) 
328. (12) Whether contract was can- 
celed. Thompson v. Stone, 43 Pa. 
Super. 69. 


[b] Evidence held sufficient to go 
to jury: As to the ability of 
plaintiff to deliver the goods. Dim- 
mick v. Hendley, 117 Md. 458, 84 A 
171. (2) As to compliance with the 
contract by plaintiff. Williams v. 


Rosenthal, 80 Pa. Super. 150. (3) 
As to the measure of damages. Rose 
v. Woldert Grocery Co., 54 Okl. 566, 
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to be returned,*? and the question of whether a rea- 
sonable time was given within which the buyer 
should make payment may be a question of law 


where the facts are clearly established or are undis- 


Under 


reselling.®° 


154 P 531. (4) As to whether busses 
were resold when original buyer de- 
faulted. Royal Parlor Coach Co. v. 
Susnitzky, 108 Conn. 605, 143 A 853. 

[ec] Evidence held insufficient to 
go to the jury: (1) As to resale for 
highest price and at reasonable ex- 
pense. Harlan-Elzy-Randall Co. v. 
American Fruit Growers, (Tex. Civ. 
A.) 7 SW (2d) 132. (2) Where there 
was no evidence of notice to the buy- 
er of the seller’s intention to resell 
at the buyer’s risk. Felty v. South- 
ern Flour & Grain Co., 140 Ga. 332, 
78 SE 1074. 


47. U. S.—Frankel v. Foreman, 33 
F, (2d). 83; .Speare’s, Sons Co. »v. 
Hubinger, 129 Fed. 538, 64 CCA 68. 


Ga.—Robson v. Weil, 142 Ga. 429, 


83 SE 207; Bodenheimer Molasses 
Co. v. Edenfield, 31 Ga. A. 640, 121 
SE 862. 

Mo.—Crawford v. ppohlonbers: 221 
Mo. A. 600, 283 SW 6 

N. Y.—Hausman v. Buchman, 189 
App. Div. 597, 179 NYS 26. 

Oh.—Ashley v. Walker, 15 Oh. Cir 
Ct. 660, 8 Oh. Cir. Dec. 285 

48. Ga.—Bennett v. Mann, 24 Ga. 
A. 581, 101 SE 706. 

Mich.—Taylor v. OEE: 228 
Mich. 259, 200 NW 25 

N. Y.—Hyman v. eenlimnans 205 
App. Div. 119, 199 NYS 366. 

Tex.—Carver iv. (‘Graves,. 47 Tex. 


Civ. A. 481, 106 SW 908. 


Va.—Mayflower Mills v. Hardy, 138 
Va. 138, 120 SE 861. 


[a] Illustration.—Whether a sell- 
er of cotton properly and promptly 
exercised its right to take posses- 
sion of the cotton and resell it up- 
on being advised by the buyer of 
its rejection and whether a resale 
on a holiday was proper were ques- 
tions for the decision of the jury, 
although the evidence strongly tended 
to show that no damage was caused 
by any delay, and it was agreed that 
the cotton brought the best price ob- 
tainable on the day of sale. Ellis 
v. Quanah as OlsGo; CCDexmiCry. 
A.) 233 SW 861 


49. Hyman v. Hullman, 205 App. 
Div. 119, 199 NYS 366. 


50. Robson v. Weil, 142 Ga. 429, 
83 SE 207; Moscahlades v. Balboa 
Trading Co., 199 NYS 388. 


51. Fox v. Woods, 96 NYS 117. 


[a] Private sale.—Whether a pri- 
vate sale was proper under the cir- 
cumstances, and whether it was fair 
and produced the market value may 
be a jury question under proper in- 
structions from the court. Tyng v. 
Woodward, 121 Md. 422, 88 A 243. 

52.. Foster Co.. v.. Hox, 215 App: 
Div. 433, 2183 NYS 634 [mod 124 Misc. 
740, 209 'NYS 230]. 


53. C. J. Huebel Co. v. Leaper, 


puted or admitted.>+ 
able men could hardly differ upon the question un- 
der the facts as established, a seller may be held as 
a matter of law not to have used due diligence in 


[§ 944] h. Instructions. 
cable to civil actions generally®® the jury should be 
properly instructed as to the law applicable to the 
case,°’ as, for example, as to the standard of dili- 
gence required in making a resale,®® or as to the 
correct measure of damages.®® 


[§ 945] 10. Damages and Amount of Recovery. 


So where the minds of reason- 


Under the rules appli- 


188 Fed. 769, 110 pe aie 
54. First Nat. nk, > ov. SiBipes 
etc., Supply Co., o1e *Fed. 105 [rev 
268 Fed. 138]. 
55. Crawford v. Dahlenberg, 
Mo, A. 600, 283 SW 65. 


56. See Trial [38 Cyc 1246]. 


57. See cases this and following 
notes. 

[a] Illustration.—Where a buyer 
of lumber refused to accept, and the 
seller resold it and sued for the dif- 
ference, and plaintiff testified that the 
price of the lumber during the pe- 
riod between the buyer’s refusal to 
accept and the resale was lower than 
the contract price, and the buyer’s 
evidence tended to show to the con- 
trary, an instruction which ignored 
the point that it was the duty of 
plaintiff to show that he had sold 
the lumber within a reasonable time 
at the best price obtainable was er- 
roneous. Thayer Export Lumber Co. 
v. Naylor, 100 Miss. 841, 57 S 227. 


[b] Withdrawal of issues.—An in- 
struction that a buyer was not en- 
titled to rely on the damaged con- 
dition of the linters sold, as a de- 
fense for failure to accept them, as 
this defense had not been pleaded, 
did not withdraw from the jury’s 
consideration the condition of the 
linters as affecting the market price 
but was merely to instruct that de- 
fendants were precluded from as- 
serting on the trial that the goods 
had been refused on account of such 
damaged condition. Swift & Co. v. 
Goldberg, 121 S. C. 190, 113 SE 358. 


58. Gehl v. Milwaukee Produce Co., 
105 Wis. 5738, 81 NW 666. 

59. Paducah Cooperage Co. v. Ar- 
kansas Stave Co., 193 Ky. 774, 2387 
SW 412; J. Zinsmeister, etc., v. Rock 
Island Canning Co., 145 Ky. 25, 139 
SW 1068. 

[a] 0 
L. Webster Canning Co. v. Hogue-Kel- 
logg Co., 34 F. (2a) 10; Perry. v. 
Reuss, 204 Ky. 359, 264 SW 750:;. 
Morneault v. Cohen, 122 Me. 543, 120 
A 915; Martin v. Wiglesworth, (Mo. 
A.) 193 SW 906. 

[ob] Instructions held improper.— 
Pryor v. Fruit Distributors’ Serv. Co., 
73 Gal. A.. 467, 238 P 825. 

{e] Construction.—Charge sub- 
mitting issue as to the difference be- 
tween contract price of goods sold 
and what the seller was able or 
should have been able, by due and 
reasonable diligence, to obtain on re- 
sale, after the buyer’s refusal to ac- 
cept the goods, does not subject to 
construction of contemplating a theo- 
retically perfect market based on the 
principle of supply and demand being 
in perfect equilibrium and disregard- 
ing existence of market price. Taylor 
v. Goldsmith, 228 Mich. 259, 200 NW 
254. 


22% 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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The amount recoverable by the seller on a proper 
resale of the goods is usually stated as the difference 
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between the contract price and the amount realized 


[d] Conformity to pleadings.—In 
a Seller’s action for breach of a con- 
tract to purchase staves, which the 
seller sold to others at a loss, there 
was no variance between the petition, 
which alleged that before selling the 
staves plaintiff made diligent investi- 
gation of the market and disposed of 
them at the best price obtainable, and 
that the reasonable market price at 
the time of the breach was a named 
Sum less than the amount defendant 
agreed to pay, and an instruction that 
the measure of damages was the dif- 
ference between the contract price 
and the reasonable market value of 
the staves at the time of breach. Pa- 
ducah Cooperage Co. v. Arkansas 
Stave Co., 193 Ky. 774, 237 SW 412. 


60. U. S.—Gussman y. Byrd Cattle 
Co., 11 F. (2d) 136; Griffin Grocery 
Co. v. Richardson, 10 F. (2d) 467; 


Frederick v. American Sugar Refining 
Co., 281 Fed. 305; Habeler v. Rogers, 
131 Fed. 43, 65 CCA 281; Baltimore, 
ete., R. Co. v. Steel Rail Supply Co., 
123 Fed. 655, 59 CCA 419; Hayes v. 
Nashville, 80 Fed. 641, 26 CCA 59; 
fiughes v. U. S., 4 Ct. Cl. 64. 


Ala.—Penn v. Smith, 93 Ala. 476, 
9 S 609; West v. Cunningham, 9 Port. 
104, 33 AmD 300. 


Ariz.—Slaughter v. Marlow, 8 Ariz. 
429,,3.P 547%. 


Cal.—King v. Sheward, 97 Cal. 235, 
31 P1107; Morrell v. San Tomas Dry- 
ing, Cte; 1Co.s550" Cally A. 9194, 6157 oP. 

Colo.—J. D. Best Mercantile Co. v. 
Brewer, 50 Colo. 455, 115 P 726 [cit 
Cyc]; Magnes v. Sioux City Nursery, 
etc., Co., 14 Colo. A..219, 59 P 879. 


Del.—Reese v. Hoffecker, 22 Del. 
198, 65 A 588; Darby v. Hall, 19 Del. 
ze 50 A 64; Barr vy. Logan, 5 Del. 
2. 


Hawaii.—Grosjean v. 
Hawaii 211. 

Ill.—Roebling’s Sons’ Co. v. Lock- 
Stitch Fence Co., 130 Ill. 660, 22 NE 
518; Kadish v. Young, 108 Ill. 170, 48 
AmR 548; Bagley v. Findlay, 82 Ill. 
624; Ullmann..vs Kent; 60 Til. (271; 
Olcese v. Mobile Fruit, ete., Co., 112 
Mie Aes iopatieed bull oon Gal INE 
1084]; Johnson y. Listman Mill Co., 
OU WALA Sb. 


Ind.—Johnson v. Powell, 9 Ind. 566; 
National Importing Co. v. California 
Prune, ete., Growers, 85 Ind. A, 315, 
151 NE 626. 

Iowa.—Redhead v. Wyoming Cattle 
Inv. Co., 126 Iowa 410, 102 NW 144; 
Ingram v. Wackernagel, 83 Iowa 82, 
48 NW 998. 

Ky.—Memhard v. Alfred Gabrielsen 
Co., 224 Ky. 238, 5 SW (2d) 1070; 
Wilson v. Dunn, 213 Ky. 843, 281 SW 
991; Clore v. Robinson, 100 Ky. 402. 
38 SW 687, 18 KyL 851; Cook v. Bran- 
deis, 3 Metc. 555. 

La.—Alonzo v. Westfeldt Bros., 163 
La. 198, 111 S 675; Cottam v. Moises, 
149 La. 305, 88 S 916; Peck v. South- 
western Lumber, etc., Co., 131 La. 177, 
59 S 113; Bartley v. New Orleans, 30 
La. Ann. 264; Judd Linseed, etc., Oil 
Co. v. Kearney, 14 La. Ann. 352; White 
v. Kearney, 9 Rob. 495; Gilly v. Hen- 
ry, 8 Mart. 402, 18 AmD 291; Tallulah 
Cotton Oil Co. v. McLemore, 7 La. A. 
PDS 

Me.—Morneault v. Cohen, 122 Me. 
543, 120 A 915; Atwood v. Lucas, 53 
Me. 508, 89 AmD 713. 

Md.—Kahn v. Carl Schoen Silk 
Corp., 147 Md. 516, 128 A 359, 44 ALR 
285. 

Mass.—Boston, etc., Iron Works v. 
Montague, 135 Mass. 319; McLean v. 
Richardson, 127 Mass. 339. 


Hiyama, 2/ 


Mich.—Kellogg v. 
Mich. 612, 102 NW 1057; 
Bosch v. Bouwman, 138 Mich. 624, 101 
NW ~832,/110 > AmSR. 3365 Doty > v. 
Nixon, 109 Mich. 266, 67 NW 116. 

Miss.—American Cotton Co. v. Her- 
ring’, 84 Miss. 693, 37'S: 11%Z, 

Mo.—McClelland y. Picher Lead, 
CEC CO, Noo! Mion 6865. Van Horn” v.. 
Rucker, 38 Mo. 391, 84 AmD 52; In- 
gram ‘v. Matthien, 3°>Mo. '209;7 5. TH. 
Stewart Produce Co. v. Gamble-Rob- 
inson Commn. Co., 189 Mo. A. 654, 175 
SW 319; Merchants’ Nat. Bank v. 
Brisch, 140 Mo. A. 246, 124 SW 76; 


Frohlich, 9139 
Van Den 


Baker v. McKinney, 87 Mo. A. 361; 
Mogan: iv. ‘Carrol 72.) Mor CAS Movs 5 
Strauss v. Labsap, 59 Mo. A. 260; 


Dobbins v. Edmonds, 18 Mo. A. 307. 
Nebr.-—Bell Oil, etc., Co. v. A. B. A. 


(Independent Oil, etc., Co., 111 Nebr. 
U8), 195 NWe4els Sek Armsby Co. Vv. 
Raymond Bros.-Clarke Co., 90 Nebr. 


5538, 7738, 1384 NW 174, 920. 

N. Y¥.—General Electric Co. v. Na- 
tional Contracting Co., 178 N. Y. 369, 
70 NE 928; Sawyer v. Dean, 114 N. Y. 
469, 21 NE 1012; Mason v. Decker, 
(=e Ne Ys 595,26 Ani, 19 0;e THayden 
v. Demets, 53 N. Y. 426; Dustan v. 
McAndrew, 44 .N. Y. 72; Pollen v. Le 
Roy,-30 IN. Yi. 549); Petrie v. Stark, 
79 Hun 650,29 NYS = 8381; Baumann 
v. Moseley, 63 Hun 492, 18 NYS 563; 
Almy v. Simonson, 52 Hun 535,5 NYS 
696;. Merriam v. Kellogg, 58 Barb. 
445; Lewis v. Greider, 49 Barb. 606 
fafil5L INL. YS 237 Is. Crooks. v., Moore, 
3 N. Y. Super. 297; Schultz v. Brad- 
ley, 4 Daly 29; Bogart v. O’Regan, 
1 E. D. Smith 590; Levy v. Glassberg, 
92 NYS 50; Sands v. Taylor, 5 Johns. 
395, 4 AmD 374. 

N. C.—Hurlburt v. Simpson, 25 N. 
Crass 


Oh — Ashley v. Walker, 
Ct. 660, 8 Oh. Cir. Dec. 285; 
Vv. Pugh, Wright 554. 


Pa.—Bowser v. Cessna, 62 Pa. 148; 
McCombs v. McKennan, 3 Watts & S. 
216, 837 AmD 505; Moody v. McTag- 
gart, 29 Pa. Super. 465; Hooper v. 
Bromley Bros. Carpet Co., 11 Pa. Su- 
per. 634; Barney v. Clarke, 6 Pittsb 
LegJNS 69. 

S. C.—Heller vy. Charleston Phos- 
phate Co., 28 S. C. 224, 5 SE 611. 

Tenn.—Granberry v. Frierson, 2 
Baxt. 326; Barker v. Reagan, 4 Heisk. 
590; Williams v. Godwin, 4 Sneed 
55ST. 


L5rOhy Cin: 
Hadley 


Tex.—Harlan-Elzy-Randail Co. v. 
American Fruit Growers, (Civ. A.) 7 
SW (2d) 132; F. C. Pennington Prod- 
uce Co. v. Browning, (Civ. A.) 293 SW 
935; Bowden v. Southern Rock Island 
Plow Co., (Civ. A.) 206 SW 124; Tex- 
as Seed, ete., Co. v. Chicago Set, etc., 
Co., (Civ. A.) 187 SW 747; Weathered 
v. Golden, (Civ. A.) 34 SW 761; Heid- 
enheimer v. Cleveland, 11 Tex. Civ. A. 
546, 32 SW 826. 

Va.—Mayflower Mills v. Hardy, 138 
Va. 138, 120 SE 861; Rosenbaum v. 
Weeden, 18 Gratt. (59 Va.) 785, 98 
AmD 737. 

Wash.—Schott Co. v. 
Wash. 252, 77. P 192. 

W. Va.—Allen v. Simmons, 
Va. 774, 111 SE 838. : 


Resale price as evidence of market 
value see infra § 1045. 


[a] In Georgia (1) under Civ. Code 
(1910) § 4131, providing, among oth- 
er remedies, that, on the buyer’s re- 
fusal to accept and pay for the goods, 
the seller may resell the goods as 
agent for the buyer and recover the 
difference between the contract price 
and the price on resale, where the 
goods are resold on the buyer’s re- 


Stone, 35 


90 W. 
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on the resale,®°® and, in addition, under some circum- 
stances, the expenses of making the resale,*! the cost 


fusal to accept and pay for them, Civ. 
Code (1910) §§ 4395, 4402 have no ap- 
plication, but the measure of dam- 
ages is provided by § 4131 as the dif- 
ference between the contract price 
and the price on resale. Mill Wood, 
ete., Co. v. Flint River Cypress Co., 
16 Ga. A. 636, 85 SE 948; Steinhauer 
v. Thompson, 16 Ga. A. 470, 85 SEH 
677. (2) Where suit was brought for 
the difference between the contract 
price and the price obtained on resale 
and no defense was filed, a verdict 
and judgment were properly entered 
for this amount without the introduc- 
tion of evidence. Bridges Grocery Co. 
v. Dan Joseph Co., .9 Ga. A. 189, 70 
SE 964. (3) A resale by the seller, 
after notice to the buyer fixed the 
seller’s damages and the resale price 
was conclusive on the buyer as to the 
market value of the goods at the time 
and place of delivery. Southern 
Flour, ete., Co. v. St. Louis Grain Co., 
1d) Gaz Ae 4005 475 SE 4439 40 (4) ae Ale 
though a seller alleges a resale with- 
out alleging compliance with Civ. 
Code (1910) § 4131, and alleges his 
damage to be the difference between 
the contract price and the price on re- 
sale, he may recover damages meas- 
ured by the difference between the 
contract price and the market value 
at the time and place of delivery, 
where it appears that the price 
brought on the resale represented 
such market value. Rape v. Rape, 28 
Ga. A. 273, 110 SE 754. 

61. Colo.—J. D. Best Mercantile 
Co. v. Brewer, 50 Colo. 455, 115 P 726. 

Me.—Morneault v. Cohen, 122 Me. 
543, 120 A 915; Springer v. Berry, 47 
Me. 330. 

N. Y.—Pollen v. Le Roy, 30 N. EY; 
549 [aff 23 N. Y. Super. 38]. 

Oh.—Ashley v. Walker, 15 Oh. Cir. 
Ct. 660, 8 Oh. Cir. Dec. 285. 

Porto Rico.—Okada & Co., Ltd. v. 
Hermanos, 12 Porto Rico Fed. 158. 


Tex.—Burleson v. Sugarland Indus- . 


tries, (Commn. A.) 255 SW 165 [aff 
(Civ. A.) 240 SW 669]; Bowden: yv. 
Southern Rock Island Plow Cos (Civ. 
A.) 206 SW 124. 


Va.—Mayflower Mills v. Hardy,,138 
Va, 138, 120 SE 861. 


[a] Salary of employee paid by 
the seller in connection with the re- 
sale of the goods was not recoverable 
where the evidence showed that the 
employee was regularly employed and 
would have received the salary, even 
though the buyer had performed the 
contract. Alonzo v. Westfeldt, 163 
Ea. 1985 t1LeS6 75s 


[b] Traveling expenses of seller 
incurred in making resale were held 
not recoverable. Penn v. Smith, 93 
Ala. 476, 9 S 609. 


[c] Repairs.—One who sells a 
threshing engine and separator under 
an agreement authorizing him, in case 
of default, to resume possession of 
the: property and sell the same, and 
apply -the net proceeds toward the 
payment of the balance unpaid, is jus- 
tified in making repairs on the ma- 
chinery, after its abandonment by the 
purchaser, before payment in full, by 
which its value is increased more than 
the amount expended for repairs, and 
in charging the cost of such repairs 
against the proceeds of the resale; 
but until such resale is made the cost 
of the repairs should not be charged 
against the original purchaser. John 
Abell Engine, etc., Co. v. McGuire, 13 
Man. 454. 

[d] Where part of goods are de- 
fective or not of the quality required 
by the contract of sale, the seller can- 
not recover the expense of boxing and 
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of storage,®°? freight charges,** insurance,** inter- 
est,°° and an allowance for the time of the seller ex- 
But the seller cannot recoy- 
er the difference between the contract price and the 
resale price if the buyer is ready to accept and pay 
for the goods,®* or the contract of sale is void,°® or if 
the seller has not performed the contract, as where 
the goods tendered are not according to the con- 
tract,°® or are defective,’® or if notice of the re- 
sale, where necessary, is not given.*? 


[§ 946] F. Actions for Price or Value**??—1, 


pended in reselling.®°® 


reselling the defective portion. La 
Rue v. Groezinger, 84 Cal. 281, 24 P 
42,18 AmSR 179. 

62. Piowaty v. Sheldon, 167 Mich. 
218, 182 NW 517, AnnCas1913A 610; 
Vanstory Clothing Co. v. Stadiem, 149 
N. C. 6, 62 SE 778; Okada & Co., Ltd. 
v. Hermanos, 12 Porto Rico Fed. 158. 

[a] Where seller retains goods for 
some time after the buyer’s refusal 
to accept, before reselling, he cannot 
charge the buyer with the storage or 
with the taxes on the goods. Tripp 
v. Forsaith Mach. Co., 69 N. H. 238, 45 
A 746. 

63. J. K. Armsby Co. v. Raymond 
Bros.-Clarke Co., 90 Nebr. 553, 773, 134 
NW 174, 920; Okada & Cor tae Ve 
Hermanos, 12 Porto Rico Fed. 158 


64. Piowaty v. Sheldon, 167 Mich. 
218, 182 NW 517, AnnCasi913A 610. 


65. Grosjean v. Hiyama, 28 Hawali 
211; Vanstory Clothing Co. v. Sta- 
diem, 149 N. C. 6, 62 SE 778. 


66. Vanstory Clothing Co. v. Sta- 
diem, supra. 


67. Reese v. Hoffecker, 22 Del. 198, 
65 A 588. 
68. Curtis v. Piedmont Lumber 


Co., 114 N. C. 530, 19 SE.374. 


69. Gotze v. Dunphy, 2 NYS 854. 

70. Duncan v. Holt, 21 La. Ann. 
aise 

71. Faulk v. Richardson, 63 Fla. 


T3572 Oi| (520.00, 
72. Action for price or value: 
Of: 
Corporate stock see Corporations $5 
1084, 1086 et seq. 
Motor vehicle see Motor Vehicles § 
290. 
Under conditional sale contract see 
infra § 1349. 
Whether recovery should be for 
value or agreed price see infra § 1020. 
73. Cross references: 
Action for price on executed oral 


agreement see Frauds, Statute of 
409. 
Fraud, misrepresentation, or undue 


influence as defense see infra § 962. 


74. Del. ae vy. Gillis, 17 Del. 
119, 39 A 785 

TAL Wiltnending vy. Sherman, 1 La. 
A. 266 

Mich.—Davis v. Maltz, 57 Mich. 496, 
24 NW 861; Carpenter v. Butterfield, 
34 Mich. 97. 

N. Y.—Monroe v. Hoff, 5 Den. °360. 

Pa.—Millard v. Morse, 32 Pa. 506. 

Vt.—Hawley v. Moody, 24 Vt. 603. 

See J. B. Colt Co.-v. Elam, 138 Va. 
124, “136 SE 857 (completed sale es- 
sential). 

[a] Where on applying to pur- 
chase oods buyer receives duebill 
from Ane seller promising to deliver 
them on demand, it is in effect a sale 
of the goods and the action will lie. 
Monroe v. Hoff, 5 Den. (N. Y.) 360. 

{b] Delivery on orders.—Where 
nontransferable orders drawn by de- 
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fendant on itself, and payable to 
plaintiff, were received by the latter, 
at the request of defendant, in pay- 
ment for goods sold to those to whom 
the orders were delivered, and plain- 
tiff's accounts were checked up each 
month, and the orders returned to de- 
fendant, plaintiff can recover as for 
goods sold and delivered. East Tex- 
as, ete., Lumber Co. v. Barnwell, 78 
Tex. 328, 14 SW 782. 


75. See infra § 953. 

76. See infra § 955. 

77. See infra § 952. 

738. U. S.—James B. Berry’s Sons 
Co. v. Monark Gasoline, ete., Co., 32 
F. (2d) 74. 


Cal.—United Canneries Co. v. See- 
lye, 48 Cal. A. 747, 192 P 341. 

Ga. 
45 SE 617. 

Ind.—Bicknell v. Buck, 58 Ind. 354; 
Burke v. Keystone Mfg. Co., 19, Ind. 
A. 556, 48 NE 382. 


Kan.—Southwestern Stage Co. v. 
Peck, Ui isans 271: 

La.—Van Wart v. Hopkins, 5 La. 
Ann. 266. 


Mass.—Leonard v. Carleton, etce., 
Co., 230 Mass. 262, 119 NE 674. 
Mich.—Kaplan v. Goldman, 225 


Mich. 378, 196 NW 338. 


Mo.—Hooker Steam Pump Co. v. 
Buss, 240 Mo, 465, 144 SW 419. 


N. Y.—Bridgford v. Crocker, 60 N. 
Y. 627; Columbia Graphophone Co. v. 
Leviten, 209 App. Div. 215, 204 NYS 
421; Nichols v. Scranton Steel Co., 
L8 NYS. 623) pati ler N.Y. 471, 33 Ni 
561]; Stocksdale v. Schuyler, 8 NYS 
813 [Laff 130 N. Y. 674, 29 NE 1034]. 


N. C.—Standard anal eter Cow Vs 
McClay, 191 N. C. 313, 131.SE 754. 


Pa.—Frick, ete., Co. v. Maryland, 
Pennsylvania, etc., Co., 44 Pa. Super. 
518; Clarke v. Dill, 8 Pa. Cas. 164, 11 
A 82; U.S. Standard Pub. Co. v. Lane, 
3) Pap Dist: 599. 


Tex.—Corbett v. Sayers, 29 Tex. 
Civ. A. 68, 69 SW 108. 
Va.—American Hide, etc., Co. v. 


Chalkley, 101 Va. 458, 44 SE 705. 


Que.—Lipschitz v. Rittner, 4 Que. 
Ie blll, 
Sask.—Rear v. McCullough, 22 Sask. 


L. 446, [1928] 2 DomLR 4384, [1928] 1 
WestWkly 716. 

{a] Rule applied.—(1) Where the 
buyer of personal property agrees to 
convey land therefor on or before a 
certain day, or to pay a certain sum 
with interest from and after that day, 
and fails to convey the land, a cause 
of action accrues to the _ seller 
against him for recovery of such sum. 
Baird v, Ash, 28 Ida. 594, 156 P 109. 
(2) A seller under a contract stipu- 
lating for payment of the price out of 
a special fund may sue for the price 
on the buyer retaining the goods and 
converting the fund to his own use. 
Riddle v. Foreman, (Mo. A.) 178 SW 
227. (8) If there has been a partial 
performance by the buyer, the seller 


Right of Action—a. In General. 
ing, where the transaction was in effect a valid?* 
sale of the goods,*4 there has been substantial per- 
formance by the seller,’ or at least acceptance or 
retention of the goods by the buyer,’® title has 
passed to the buyer,** the buyer has failed to pay 
the price as agreed,’* and there is nothing to pre- 
clude the seller from bringing the action,’® a right 
of action for the price or value of the goods exists.°° 
On the other hand, a right of action for the price 
cannot exist where the transaction was not a sale,*+ 
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Generally speak- 


may sue for the balance of the price. 
Allen v. D. H. Ranck Pub. Co., 98 Ill. 
A. 44; Smith v. Coolidge, 68 Vt. 516, 
85 A 432, 54 AmSR 902. (4) A sell- 
er of cotton, who was without knowi- 
edge that his agent in grading the 
cotton used a standard other than 
the standard fixed by statute, has a 
right of action for the recovery of 
the balance still due under the stat- 
utory classification, or, in other 
words, the difference between the 
amount paid and that which should 
have been paid according to the law- 
ful classification. Hohenberg v. Hen- 
drix, 213 Ala. 406, 105 S 195. 


79. Defenses see infra §§ 960-974. 
80. Ga.—Bowman v. Atlantic Ice, 
ete.,: Corp: 19 (Ga; A. 145,91. SE 2ilbse 


i, = Neisen vy. Williamson, 234 Ill. 
A. 488. 


Iowa.—Pate v. Ralston, 158 Iowa 
411, 189 NW 906, 51 LRANS 735. 


La.—Grapico Bottling Works v. 
Si Carbonic Co., 163 La. 1057, 113 


Y.—Gourd v. 


Healy, 206 N. Y. 
403, ‘99 NE 1099; 


Ackerman v. Rub- 
ens) AG7_ Ni We 405, 60 NE 750, 82 
AmSR," 728,) 53 -RA' 867: Kokomo 
Strawboard Co. v. Inman, 134 N. Y. 
92, 31 NE 248; Hunter vy. Wetsell, 84 
N: Y. 549,38 AmR 544 [aff 17% Hun 
185]; Mason v. Decker, 72 N. Y. 595, 
28 AmR 190 [aff 42 N. Y. Super. 
115]; Kraut v. Nordlinger, 216 App. 
Div. 409, 215 NYS 496 [aff 243 N. Y. 
649 mem, 154 NE 642 mem]; Cundill 
v. A. W. Millhauser Corp., 136 Misc. 
107, 240 NYS 459 [aff 246 NYS 911]; 
Daly v. Lowenstein, 129 NYS 25. 


Oh.—Van Leunen Co. v. Meddock, 
16 Oh. A. 309. 


Pa.—Permutit Co. v. 
Pa. 9; 10% A. 220; 


R. I.—General Motors Truck Co, v. 
Shepard Co., 47 R. I. 88, 129 A 825. 


Wis.—Hartman Furniture, ete., Co. 
v. Krieger, 137 Wis. 650, 119 NW 347. 


81. Burnham v. Roberts, 70 Ill. 19; 
Griffin v. Gratwick, etc., Lumber Co., 
97 Mich. 557, 56 NW 1034; Southard 
ve Walsh wt N.Y sn30LS Parsons. 
Sexter, 2 C. & K. 266, 61 ECL 266, 175 
Reprint 110; Clark v. Bulmer, 11 M. 
& W. 248, 152 Reprint 793. 

[a] Applications of rule.—An ac- 
tion for goods sold and delivered will 
not lie against (1) an agent employed 
to sell on commissi6n (Read vy. Bert- 
rand, 20 F. Cas. No. 11,601, 4 Wash. 
Cy C54) ‘Thomas Mis. Cos ve Wit 
son, 85 Me. 300, 27 A 176; Ayres v. 
Sleeper, 7 Metc. (Mass.) 45); (2) a 
pledgee who has sold the goods and 
appropriated the proceeds (Stiles v. 
Selinger,: 13 D. C. 429), (3) a tres- 
passer who has cut and carried away 
timber (Allen v: Woodward, 22 N. H. 
544), (4) or a tenant in common who 
has sold the chattels held in common 
and appropriated the proceeds (Wil- 
liams v. Chadbourne, 6 Cal. 559). (5) 
Also, an action for the price does not 
exist where the transaction was an 
exchange of property (Mitchell v. 


Wallace, 264 


*By STANLEY A. HACKETT (§§ 946-959). 


For later cases, developments and changes in the law see Annotations, same title and section number. | 
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or, generally speaking, where title has not passed 
to the buyer,®? the seller has not substantially per- 
formed and the buyer has not accepted or retained 
the goods,** or the buyer is not in default as to pay- 
ment. Also, an action for the contract price may 
not be maintained on the failure of the buyer to 
pay a draft accompanying a bill of lading where 
the contract provides that in such case the buyer 
shall pay the difference between the contract price 
and the price realized on a resale by the seller, to- 
gether with the expense incurred in disposing of 
the property.*® If the seller agrees to take back 
the property if not satisfactory, he cannot, on re- 
fusal to receive it, sue for the price;®® but a mere 
option to retake the property will not affect his 
right to sue for the price.’? 


Where transaction was bailment, ordinarily an 
action for the price is not maintainable;** but the 
action will he against a bailee under a bailment 
convertible into a sale at his option where the bailee 
has sold the goods;*8® and where plaintiff loaned an 
article to defendant on the understanding that if it 
was damaged defendant was to have it and pay for 
it, and the article was damaged while in defendant’s 
possession, plaintiff is entitled to maintain an action 
for goods sold and delivered.°®° 


Statutory right of action. In some jurisdictions 
wherein statutes specify the cases in which an ac- 
tion for the purchase price may be brought,®! the 
right of action is, with some changes and modifica- 
tions, the same as at common law;°? but, neverthe- 
less, a common-law right of action no longer ex- 


Gile, 12 N. H. 390), (6) or the goods! Misc. 611, 
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204 NYS 638; 
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ists,°? and an action may be brought only when the 
case 1s within the statutes.°* 


[§ 947] b. When Right Accrues®°—(1) In Gen- 
eral. Where the sale is for cash, the right to main- 
tain an action for the price arises at once,®® and if 
the contract while still partly executory is repudi- 
ated by the buyer, a right of action accrues at once, 
not only for a breach of the contract,®? but also for 
the price of all the goods delivered before the repudi- 
ation.°* So too, where the buyer is bound to pay 
within a reasonable time, the right of action arises 
immediately upon the refusal of the buyer to pay.°? 
Where payment is to be made within a preseribed 
time after the buyer has received notice of delivery 
and has counted the property, the seller is not enti- 
tled to commence an action for the price until the 
prescribed time has elapsed,t but an action on a 
note for the purchase price of cattle may be brought 
before the expiration of the time for tallying the 
cattle allowed the buyer by the contract where the 
buyer, or a purchaser from him, has disposed of the 
cattle to a third person without the consent of the 
seller and thereby waived the right to a tally.” 

Freight and demurrage charges. The right of the 
seller to bring suit against the buyer for freight and 
demurrage charges, under a contract of sale f. o. b. 
oe point of shipment, does not accrue until he pays 
them.? 


[§ 948] (2) Sale on Credit. Where the sale is on 
credit, an action for the price cannot ordinarily be 
brought before the term of credit has expired;* but 
it is “otherwise where the credit is conditional and 


107, 27 A 836. 


were delivered in payment of a pre- 
existing debt (Wilby v. Harris, 13 
Mass. 496; Cushman vy. Hall, 28 Vt. 
656), (7) or in part payment of the 
purchase price of other property (Ad- 
dison v. Talbot, (Mo. A.) 183 SW 364). 


Waiver of conversion and suit on 
theory of sale see Actions § 159. 


82. See infra § 952. 


83. See infra §§ 955, 956. 
84. Duckworth v. Johnson, 8 Ala. 
309; O’Neal v. Vernon Fruit Union, 


(B. C.) 68 DomLR 556. 


[a] Mode of payment.—Where the 
price is to be paid in labor but. the 
seller refuses to allow payment to be 
made as agreed, the buyer is not in 
default and an action for the price 
will not lie. Duckworth vy. Johnson, 
8 Ala. 309. 

[b] If payment has been made, the 
fact that the seller by false repre- 
sentations has been induced to pay 
the buyer an amount equal to the 
price so paid will not support an ac- 
tion for the price. Cockrell v. Wood, 
51 Nebr. 269, 70 NW 944. 


85. Elwood Grain Co. v. Whitfield 
Grocery Co., 268 Fed. 621. 

86. Marion Mfg.. Co. v. Harding, 
155 Ind. 648, 58 NE 194. 


87. Maison Blanche Co. v. Schut- 
ten, 8 La. A. 224; Marvin Safe Co. v. 
Emanuel, 21 AbbNCas 181 [rev on 
other grounds 14 NYS 681]. 


88. Cruikshank v. Henry, 6 Blackf. 
(In‘d.) 19; Orand v. Mason, 1 Swan 
Chenn.)e L965." 


“Bailment” and “sale” distinguished 
see Bailments §§ 4-11. 


89. Moses v. Taylor, 17 D. C. 255. 


90. Bianchi v: Nash, 1 M. & W. 
545, 150 Reprint 551. 


91. See statutory provisions. 
92. Farrish Co. v. Harris Co., 122 


[55 C. J.—60] 


Braun v. 
Sorscher, 176 NYS 472. : 
93. Reichbart v. Smith-Eisemann 
Corpsnglo9e App, Div, 51k, 191 NYS 
803. 


94. Economu vy. Schwartz, 198 App. 
Divi i2o, Ie SS: 36); Baruch Ves ID) 


G. Dery, inci, 138 NYS 453. 


95. When statute of limitations 
begins to run see Limitations of Ac- 
tions § 185. 

96. 
46. 


{a] Cash or notes.—Where a con- 
tract for the sale of goods provides 
for a payment in cash or by notes on 
delivery, a demand for cash payment 
or the execution of the notes, and a 
refusal, at any time after the deliv- 
ery, convert the seller’s claim into a 
money demand, and he can recover the 
price without showing that a time 
had been agreed on for the execution 
of the notes, and that such time had 
expired before the commencement of 
the action. Hoover v. Cary, 86 Iowa 
494, 53 NW 415. 


{b] Draft with bill of lading at- 
tached.— Where, under a contract pro- 
viding for payment on arrival of a 
draft with a bill of lading attached, 
the seller tenders the goods and does 
all that the contract requires him to 
‘do, and the buyer defaults, the seller’s 
right of action accrues immediately. 
Turner Looker Co. v. Hindman, (A.) 
232 SW-1076 [aff 298 Mo. 61, 250 SW 
388]. 

97. See infra § 1025. 

98. Cal.— Hale v., Trout, 35 Cal. 
ne eb bes v. Smith, 24 Gal. A. 51, 
140 P 


Ak se ene v. Shaw, 
0. 


McRae v. Morrison, 35 N. C. 


35 Mich. 


Minn.—Robson v. Bohn, 27 Minn. 
333, 7 NW 357. 


Pa.—Hocking v. Hamilton, 158 Pa. 


Tex.—Mound Oil Co. v. F. W. Heit- 
mann Cor (Clive AD 148) Swe isi. 


Vt.—Tyson v. Doe, 15 Vt. 571. 


a eos S.—McFarlane v. McLean, 43 N. 


[a] Where repudiation not war- 
ranted.—In a suit for damages for 
breach of contract to pay for moving 
picture films, where vendor failed to 
make a sufficient showing under Per- 
sonal Property Law § 126 subd 2, as 
amended by L. (1911) ¢ 571, to war- 
rant a rescission of the entire con- 
tract, it was error to allow damages 
for toreign sales when no such sales 
had been made. Helgar Corp. v. War- 
Se Features, 222 N. Y. 449, 119 NE. 

99. 
PVU94. 


1. Frederickson v. See 
217, 67 NW 35. 


2. Wasson v. Smith, 19 Ariz. 431, 
171, P 995. 


8. Lapat Co. v. Northern Metal Co., 
92 Pa. Super. 63. 

4. Ala.—Bradford v. Marbury, 12 
Ala. 520, 46 AmD 264, 


ete., Co. v. Dodge, 19 
Del. 63, 49 A 248. 


Ill.— Daniels v. Osborn, 71 Ill. 169; 
Kellogg v. Turpie, 2 Ill. A. Bd. 


Md.—Phelan vy. Crosby, 2 Gill 462. 

Mass.—Freeman v. Hedrington, 204 
Mass. 238, 90 NE 519, 17 AnnCas 741. 

Nebr.—Peru Plow, etc., Co. v. John- 
son, 86 Nebr. 428, 125 NW 595.- 

N. H.—Bates-Street Shirt Co. v. 
Place, 76 N. H. 448, 84 A 47. 


Sutton v. Clarke, 42 Or. 525, 71 


93 Wis. 


N. Y.—Drysdale v. Gerhardt, 188 
NYS _ 744; Dickey v. Greenberg, 156 
NYS 3743 “Yale™ ws =Codding tony =211 
Wend. 175. 


N. C.—Gudger v. Fletcher, 29 N. C. 


946 [55 C.J.] 


the condition is not complied with,® the credit is 
induced by the fraud of the buyer,® or in some,‘ 
although not all,* jurisdictions, where the buyer re- 
fuses to aecept the goods or part thereof. 


Note or provision therefor. If a note for the price 
is given and accepted, no right of action accrues 
and if the goods 
are to be paid for by note or bill payable at a future 
day and the note or bill is not given, the seller cannot 
sue for the price until the term of credit has ex- 
pired,!° unless the giving of the note is a condition 
to the granting of credit,!! there is a condition that 
on failure to comply with the stipulation as to the 
note the whole price is to become due and owing,!?” 
or the buyer has renounced the contract.!* 


Where a contract ex- 


until the maturity of the note;? 


Payment in installments. 


372. 


Pa.—Girard v. Taggart, 5 Serg. & 
R. 19, 9 AmD 327. 

R. I.—Dudzik y. Degrenia, 48 R. I. 
430, 138 A 57. 


Vt.—Eddy v. Stafford, 18 Vt. 235. 
Ont.—Moore v. Kuntz, 44 U. C. Q. 


B. 309; Silliman v. McLean, 13 U. C. 
QB; eis Wakefield y. Gorrie, 5 U. 
i 9: 


Newfoundl.—Crawford v. Hunters, 
1 Newfoundl. 43; Dalton v. Simms, 1 
Newfoundl. 34. A 

[a] Credit not waived.—Notice 
given by a purchaser of goods to the 
Seller before the expiration of the 
credit allowed therefor that he will 
not be able to pay for them at the 
expiration of such period will not 
alone operate aS a waiver of the cred- 
it, and entitle the seller to sue before 
its expiration. Keller v. Strasburger, 
90 N. Y. 379 [aff 23 Hun 625]. 


{b] Mistake as to term of credit. 
—Where defendant purchased goods 
of plaintiffs, each party supposing 
that a credit of six months was given, 
and each being mistaken in the belief 
that the credit of a third party had 
also been pledged for payment of the 
price, the vendors could not, upon the 
discovery of the mistake, treat the 
sale as though made for cash, and 
they could not maintain an action for 
the price before the expiration of the 
six months. Thayer v. Ballou, 32 Vt. 
234, 

Se Claris ve Smithy 9). Conn)3:79); 
Wineman v. Walters, 53 Mich. 470, 19 
NW 150; Hunters v. Graham, 1 New- 
foundl. 219. 


Giving of note as condition see in- 
fra text and note 11. 


6 U. S.—Barrett v. Koella, 2 F. 
Cas. No. 1,048, 5 Biss. 40. 


Ala.—Pope v. Nance, 
18 AmD 60. 


Mass.—Manufacturers’, etc., 
v. Gore, 15 Mass. 75, 8 AmD 83. 


N. Y.—Heilbronn v. Herzog, 165 N. 
Y. 98, 58 NE 759; Wigand v. Sichel, 
4 Abb. Dec. 592, 3 Keyes 120, 33 How 
Pr 174 [aff 34 Barb. 84]; Westcott v. 
Ainsworth, 9 Hun 53; Reid v. Mar- 
tin, 4 Hun 590; Roth v. Palmer, 27 
Barb. 652; Eppens v. McGrath, 3 NYS 


1 Stew. 354, 


Bank 


213; Talcott v. Rosenberg, 4 NYSt 
17; White v. Harrison, 1 NYCityCt 
482; Pierce v. Drake, 15 Johns. 475; 


Willson v. Foree, 6 Johns. 110, 5 AmD 
195. 

Okl.—Jaffray v. Wolf, 4 Okl. 303, 47 
P 496. 

But see Galloway v. Holmes, 1 
Dougl. (Mich.) 330 (the law of New 
York enabling a vendor, of whom 
goods have been purchased fraudu- 
lently on a credit, to maintain as- 
sumpsit against the vendee for the 
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is due;?4 


i price of the goods before the credit 


has expired, affects the remedy only, 
and does not apply so as to enable 
the vendor to maintain a similar ac- 
tion in Michigan to recover the price 
of goods sold in New York). 


[a] Fraud as to time of payment. 
—If the seller of the goods draws @& 
bill for the amount on the buyer, and 
by mistake extends the time of pay- 
ment therein beyond the time agreed 
on by the parties, and the buyer 
fraudulently seizes upon the mistake 
and accepts the bill, to entrap the oth- 
er party for his own advantage and 
the other’s injury, the seller may 
treat the bill as void, and maintain an 
action for goods sold. Hervey v. 
Harvey, 15 Me. 357. 


[b] Transfer in fraud of creditors. 
—Where one who has obtained goods 
upon credit fraudulently disposes of 
his property for the purpose of cheat- 
ing his creditors, the credit is avoid- 
ed, and suit may be brought for the 
price of the goods, although the term 
for which credit was given has not 
expired. Arnold v. Shapiro, 29 Hun 
(N. Y.) 478. 


7. Inman Mfg. Co. v. American 
Cereal Co., 124 Iowa 737, 100 NW 860; 
Tyson v. Doe, 15 Vt. 571; Roy v. Har- 
quail Co., Ltd., 41° N. B. 255. 


8 Tatum v. Ackerman, 148 Cal. 
357, 83 P 151, 113 AmSR 276, 3 LRA 
NS 908. 


9. Sturz v. Fischer, 19 App. Div. 
198, 45 NYS 1009 [app dism 156 N. Y. 
683 mem, 50 NE 1122 mem]; Jones v. 
Brown, 167 Pa. 395, 31 A 647; Jones 
v. Brown, 15 Pa. Co. 202. See Cross- 
man vy. Universal Rubber Co., 127 N. 
Y. 34, 27 NE 400, 13 LRA 91 (the giv- 
ing and acceptance of a buyer’s note 
for the price has the apparent effect 
of suspending the right of action to 
recover it). 


[a] Notes not taken in payment.— 
One who, after selling goods payable 
on demand, takes the buyer’s time 
notes for the amount, does not extend 
the time unless the notes are received 
in payment, and he may sue for the 
price before the notes mature, and re- 
cover after a reasonable tender of the 
notes. Moore v. Fitz, 59 N. H. 572. 


10. U. S.—Magner vy. Johnston, 16 
te Cas. No. 8,954, 8 Cranch C. C, 


SOT eee v. Gammon, 7 Ill. A. 


Iowa.—Hall v. Hunter, 4 Greene 
539. See also Reeves v. Lamm, 120 
Iowa 283, 94 NW.839 (where the con- 
tract provided that if the note was 
not given as stipulated “this order 
shall stand as the purchaser’s written 
obligation, and have the same force 
and effect” as a note, an action 
brought prior to the date at which the 


‘ i ie 
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pressly provides for payment in yearly installments, 
recovery cannot be had for the full purchase price 
in an action brought when the first installment only 
and where the contract provides for a 
cash payment of four fifths of the price of each in- 
stallment, the balance to be paid at the end of a 
year, and the buyer fails to pay cash, he is not hable | 
to suit for the reserved portion until the expiration 
of the year;*® but where the contract gives a right 
of action for the whole purchase price on the fail- 
ure of the buyer to perform any condition, and the 
making of an initial payment is a condition, his 
failure to make such payment warrants the bringing 
of suit without waiting for default as to any of the 
specified installments.?® 


[§ 949] c. Persons Who May Sue.** 


An aétion 


note would have matured if given was 
premature)._ 

Mass.—Hunneman vy. Grafton, 10 
Metc. 454. 


pera Cae Fore v. Avery, 35 Miss. 
5p 


Mo.—Lawson vy. Muse, 180 Mo. A. 


35, 165 SW 396. 


an H.—Dodge v. Waterman, 36 N. H. 


N. Y.—yYale v. 
Wend. 175. 


aes C.—Thompson v. Morris, 6 N. C. 


[a] Where buyer is to pay in town 
orders payable at future day, and he 
fails to procure the orders, the seller 
cannot maintain indebitatus assump- 
sit for the goods before the time when 
the orders were to be payable has ex- 
pired. Hunneman v. Grafton, 10 Metce. 
(Mass.) 454. 


[b] Purchaser’s option.—(1) If an 
article is sold, to be paid for by giv- 
ing a note payable in one, two, or five 
years, at the option of the purchaser, 
and no note is demanded, and no elec- 
tion is asked for or made, no recovery 
can be had for the article until the 
five years have expired. Scott v. 
Montague, 16 Vt. 164. (2) And where 
the sale is for cash in thirty days, 
with five per cent off, or notes at four 
months with two per cent off, at the 
buyer’s option, a suit is prematurely 
brought where nothing more appears 
than that more than thirty days had 
passed, and cash had not been paid. 
Vietor v. Henlein, 67 HowPr (N. Y.) 
486. (3) But under an option to pay 
in thirty days, or give a four months’ 
note, if the purchaser fails to make 
payment or give the note, an action 
may be brought for the price at the 
expiration of the thirty days. Mat- 
thews v. McGrath, 2 NYS 659. 


Action for breach of agreement to 
give note see infra §§ 1022, 1053. 


11. Pasha v. Bohart, 45 Mont. 76, 
122 P 284, AnnCas1913C 1250; 
O’Beirne vy. Greenberg, 86 Misc. 49, 
uae NYS 85; Jond v. Sobin, 162 NYS 


12. Campbell v. Buller, 32 Mo. A. 
646; Wheeler v. Harrah, 14 Or. 325, 
12 P 500; Morgan v. Turner, 4 Tex. 
Civ. A. 192, 28 SW 284; Foster v. 
Adams, 60 Vt. 392, 15 A 169, 6 AmSR 
120; Rice v. Andrews, 32 Vt. 691. 


Coddington, 21 


oe McCormick v. Basal, 46 Iowa 
14. Hunt v. Markle, 12 Ind. A. 335, 


40 NE 151. 


15. Tucker v. Billing, 3 Utah 82, 
5 P 554, 
16. Jones, etc., Co. v. Nelson, 98 


Wash. 539, 167 P 1130. 
17. Parties see infra § 976. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


acu 
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for the price must be brought by or for the use of 
one entitled to the proceeds of the sale;'® hence it 
cannot be brought by one who had neither title or 
possession with a right of disposal at any time,!® 
nor for the use of his assignee.2® Although an ac- 
tion for the price or value of goods sold may ordi- 
narily be maintained by the person who, at the time 
of the sale, had the legal interest in the goods,”! a 
merely colorable title is insufficient to support an ac- 
tion for the price,?? and the fact that one to whom 
the goods were consigned for sale made advances 
thereon does not give him the right to sue for the 
price.? Arranpeniente between the seller and his 
agent as to turning over property to be received in 
part payment to the agent as a commission do not 
affect the right of the seller to sue for the entire 
purchase price where the property was injured be- 
fore received by the seller.?4 


Goods supplied by third person. Where the buyer 
ordered goods or articles of one person and they 
were actually suppled by another at the request of 
the first person, the seller,?®> but not the person who 
supplied the goods or articles,?® may maintain an 
action for the price. However, the person who sup- 
plied the property may recover the value thereof 
where he was without knowledge of the original con- 
tract and supposed that the order came to him from 
the buyer through a person who was a broker, al- 
though he was also a corporate officer of the original 
seller.?7 


“ [§ 950] d. Persons Liable. Unless the seller has 
agreed to look to a third person for the price,?® he 
may, In a proper case, recover the price or value of 
the property from the buyer,?® even though, upon 
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the order or request of the buyer, the goods have 
been delivered to a third person;*® but an action 
for the price cannot be maintained by the original 
seller against a subsequent purchaser from the buy- 
er?! or a third person claiming to own the goods and 
to whom the buyer has paid the price.** There can 
be no recovery against the one to whom the seller 
charged the goods unless an express or implied con- 
tract with such person is shown.** 


Retirement from business. Where goods are fur- 
nished on the credit of a person carrying on a busi- 
ness, it is his duty to give actual notice of his with- 
drawal from the business in order to relieve him- 
self from lability for subsequent purchases;?* but 
he is not lable for subsequent sales made by the 
seller with knowledge of the retirement from busi- 
ness;*° and a purchaser of the business is lable 
for the value of goods subsequently shipped by the 
seller where he took the goods and converted them 
to his own use without notifying the seller of the 
change in the business.?°® 


[§ 951] e. Conditions Precedent®’—(1) In Gen- 
eral. Where the buyer agrees to pay if he receives 
the money to do so from a named third person, the 
fulfillment of this condition is prerequisite to lia- 
bility.*® The seller is not obliged, before compel- 
ling the buyer to pay for the merchandise, to litigate 
or settle with a carrier for alleged loss or injury to 
parts of the goods while they were at the buyer’s 
risk;*° but where, under the contract, the seller is 
to keep the property until called for, the perform- 
ance of the duty to keep the property safely is a 
condition precedent to the right to recover the 
price.*° 


18. Perkins v. W. A. Lippincott 
Co., 260 Pa.-473, 103 A 877. 

[a] Third person paying price.— 
Where one sells goods to another, un- 


der an agreement with a third person. 


that the third person will pay for the 
goods if the buyer does not, and such 
third person pays for the goods, he 
cannot maintain an action for the 
price in the seller’s name against the 
buyer. Barnes v. Blackiston, 2 Harr. 
& J. (Md.) 376. 


19. Perkins .v. W. A. Lippincott 
@6..-260" Pa. 473,103 Als7t. 

20. Perkins v. W. A. Lippincott 
Co., supra. 

21. Ala.—Monogram Hardwood Co. 
vy. Thrower, 10 Ala. A. 414, 65 S 89. 


Ga.—Southern R. Co. v. R. O. Camp- 
bell Coal Co., 41 Ga. A. 83, 151 SE 
661. 


Vt.—Heald v. Warren, 22 Vt. 409. 
Ont.—Webb v. Sharman, 34 U. C. 


6). 33, Cal) 


Austr.—Mooney vy. Williams, 3 


Austr Cy Livia: 


See also Barry v. Worcester, 143 
Mass. 476, 10 NE 186 (a _ colorable 
transfer of the land on which gravel 
sold was situated did not affect the 
seller’s right to maintain an action for 
the price). 

[a] @wo persons interested.—(1) 
Where deceased sold certain apples to 
defendant in which another had an 
interest, but the entire transaction 
was between defendant and deceased, 
and long prior to suit brought dece- 
dent’s administratrix settled with 
such other owner for his interest, she 
was entitled to recover from defend- 
ant for the entire balance of the ac- 
count. Wolkins v. Knight, 134 Mich. 
347, 96 NW 445. (2) Where a portion 
of certain goods was the sole property 


of one person, and the residue the 
sole property of another, who had au- 
thority from the first to sell the first’s 

part, the one so authorized may main- 
tain an action for the whole in his 
own name. Harris v. Johnston, 3 
Cranech (U. S.) 311, 2 L. ed. 450. 


22. Bradley v. Hale, 8 Allen 
(Mass.) 59. 

23. Robinson v. Talbot, 121 Mass. 
B13. 

24. Manganese Steel Safe Co. v. 


Leola. First State Bank, 34 S. D. 145, 
147 NW 734. 


Sb sumnenr. kK. -rrescouty | CO. WW. 
Sumner, 117 Wash. 283, 201 P 308. 


26. Peirce v. Closterhouse, 96 Mich. 
124,55 NW 663; Central Pennsylvania 
Tel., etc., Co. v. Thompson, 112 Pa. 
118, 3 A 489. But compare Child v. 
Wofford, 3 Ala. 564 (where a person 
ordered goods of a member of a part- 
nership and the partnership of which 
he was a member forwarded the goods 
to the buyer without a bill of lading, 
the buyer supposing them to have 
been forwarded by the partner indi- 
vidually, the partnership might main- 
tain an action for goods sold and de- 
livered against the buyer). 


27. Turnipseed v. Burton, 4 Ala, A. 
612,,58 S959. 

28. J. Steinert, etce., Co. v. Jack- 
son, 190 Mass. 428, 76 NE 905. 


[a] For example, where the seller 
of a piano took from the purchaser 
another one which had been injured 
by an expressman, agreeing to look 
to the expressman for the difference 
between the price of the new one and 
the value of the one injured, and the 
purchaser disclaimed any ‘authority 
to represent the expressman, the sell- 
er could not recover such difference 
from the purchaser. M. Steinert, etc., 
Co. v. Jackson, 190 Mass. 428, 76 NE 


905. 


29. Martin v. Chouteau Land, etc., 
Co., 104 Mo. A. 232, 78 SW 673. 


[a] Agreement by alleged buyer 
with third person, as part of the con- 
sideration for the release of the buyer 
from a contract with the third person, 
to pay for the property in question, 
may be a factor in the conclusion that 
he is liable therefor. Albrecht v. 
Johnson, 103" Calo Al -70 S283) Pa S59e 


30. Cobb v. James H. Rice Co., 60 
Tll. A. 523; Medford Furniture, etce., 
Co. v. Hanley, 120 Or. 229, 250 P 876; 
Thomas: v.L Wilson 20) Wi "Cpa@nen ss 
(Ont.) 331. Compare Tioco v. Lopez, 
11 Philippine 591 (the liability of the 
person who gave the order is subsid- 
iary, the third person to whom the 
goods were delivered being primari- 
ly liable). 


31. Sullivan v. Broderick, 2 La. A. 
516: Shepich v. Kent Lumber Co., ~ 
19 Wash. 296, 53 P 160. 


32. Martin v. Chouteau Land, ete., 
Co., 104 Mo. A. 232, 78 SW 673. 

382. Williams v. Chadbourne, 6 Cal. 
559; Cloy v. Jacques, 27 U. C. Q. B. 
(Ont.) 88. 

34. ae v. McCrystal, 162 Pa. 
457, 29 A 86 

35. meee, v. Winchester Bottling 


Works, 2 Tenn. Civ. A. 614. 


36. Littleton v. Carruthers-Jones 
Shoe Co., 109 Ark. 498, 160 SW 3897. 


37. Conditions precedent to inter- 
position of defense, set-off, or coun- 
terclaim see infra §§ 973, 974, 


88. Kinnison v. Steger, (Tex. Civ. 
A.)'11 SW (2d) 527. 

39. Field v. Snyder, 47 S. D. 177, 
196 NW 969. 

40. Reed vy. Palmer, 62 Cal. A. 209, 
216 P 387. 
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Appropriation of subject matter. 
not maintain an action for the price unless the sub- 
ject matter of the sale is identified or in some way 


appropriated to the contract.*! 


Return of note or security. Where a note, either 
of the seller or a third person, is executed or ‘taken 
in payment of the price, the seller must ordinarily 
return, surrender, or offer to return or surrender it, 
in order to sue for the price;#2 but it is otherwise 
as to worthless notes or securities,*? a note barred 
by statute,** securities transferred merely as col- 
lateral,*° or a bill of exchange, where the sale was 
fraudulently procured by the buyer and the seller 


sues for the value of the goods.*® 
Arbitration. 


Giving of bond by the seller is 


41. Pabst Brewing Co. v. E. Clem- 
ens Horst Co., 229 Fed. 913, 144 CCA 
195 [certiorari den 242 U. S. 687 mem, 
37 SCt 19 mem, 61 L. ed. 539 mem]; 
Shell-Mex, Ltd. v. Elton Cop Dyeing 
Co., 34 Com. Cas. 39. 

42. Hoag v. Hay, 103 Iowa 291, 72 
NW 525; Cushing v. Wyman, 38 Me. 
589; Estabrook v. Swett, 116 Mass. 
303; Martin v. Roberts, 5 Cush. 
(Mass.) 126; Coolidge v. Brigham, 1 
Metc. (Mass.) 547; Fisher v. Freden- 
hall2d Barby CNe You 825 baler ave 
Robbins, 2. Den. (N. Y.) 136. 


43. Wilkinson v. Williams, 29 F. 
Cas Noe 1756 U.lass 2 hay we & As ieee es 
Blalock vy. Phillips, 38 Ga. 216; Esta- 
brook v. Swett, 116 Mass. 303. 


44. Schroeder v. Frey, 60 Hun 58, 
12 NYS 625, 04.NYS 71 fatl 231) Ni ¥. 
562, 30 NE 66]. 

45. Butman v. Howell, 
66, 10 NE 504. 


46. Crown Cycle Co. v. Brown, 39 
Or. 285, 64 P 451. 

47. Wilson vy. Curlett, 140 Md.'147, 
117 A 6; McNeff v. Capistran, 120 
Wash. 498, 208 P 41. 


48. Vaughan v. Hinkle, 
197, 198 SW 705. 

49. Transfer or nontransfer of ti- 
tle in connection with other matters 
see infra §§ 954-956. 


50. U. S.—Higgins v. California 
Prune, ete., Growers, 16 F. (2d) 190, 
[certiorari dism 273 U. S. 781 mem, 
47 SCt 460 mem, 71 L. ed. 889 mem]. 


Cali——Purexo Products, Co. wv. )Ya- 
mate, 98 Cal. A. 65, 276 P 597; Gop- 
‘ecevic v. California ‘Packing Corp., 64 
Caras 132) 220 B 107s; "Granta: War- 
ren, 31 Cal. A. 453, 160 P 847; Martyn 
vy. Western Pac. “gy. Cos 7 2bnCalneA: 
589, 1382 P 602. 
Mo.—Jensen v. Turner, (A.) 16 SW 
(2d) 742. 

N. Y.—Rosenberg v. F. S. Buffum 
iCOnmoad INw Ye 808,103 i NE G09; Rat 
tonjee v. Frame, 205 App. Div. 354, 
199 NYS 523 [aft Diol aNet eal LOs 143 
NE 437]; Turner-Looker Co. v. Aprile, 
195 App. Div. 706, 187 NYS 367; Fer- 
ry v. South Shore Growers’ etc., As- 
soc., 189 App. Div. 542, 179 NYS 486; 
Soss Mfg. Co. v. Mitchell Motors Co; 
119 Mise. 290, 196 NYS 304 [aff 206 
App. Div. 673, 199 NYS 950]. 

Va.—Montauk Ice Cream Co. 
Daigger Co., 141 Va. 686, 126 SE 681. 

Slee ae ee v. MacRae, 7 Sask. 
a 290 

[a]. Statutes in some jurisdictions 


provide that, where the property in 
pie goods has passed to the buyer, 


144 Mass. 


131 Ark. 


A particular contract of sale may 
be so worded and construed as not to make a tender 
of, or submission to, arbitration a condition pre- 
cedent to an action by the seller for the price.*7 
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The seller can- 


pay.’ 1 


Sat 
> 
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statute, in some jurisdictions, as a condition pre- 
cedent to the impounding of the property in an ae- 
tion for the purchase price.*® 


[§ 952] (2) Transfer of Title.*® 
the price may be maintained where title to the prop- 
erty has passed to the buyer®® and he refuses to 
Conversely, an action for the price ordina- 
rily ‘may not be maintained where title has not 
passed ;°2 but in some instances it may,°* as where, 
by the terms of the agreement, payment of the price 
is to precede the transfer of title,°* or the price is 
payable on a day certain, irrespective of the transfer 
of title;®> and where the seller retains title merely 


An action for 


as security, he may waive the security and sue to 


not required by 


and the buyer wrongfully neglects or 
refuses to pay for the goods accord- 
ing to the terms of the contract or 
the sale, the seller may maintain an 
action against him for the price of 
the goods. See statutory provisions. 

[b] Where title has passed, resale 
is not necessary as a condition pre- 
cedent to a recovery of the price on 
the buyer’s refusal to perform. West 
v. Cunningham, 9 Port. (Ala.) 104, 33 
AmD 300; Lassing v. James, 107 Cal. 
348, 40 P 534. 

51. See supra § 946. 
52. U. S.—Hoffman 
172 Fed. LS IG CCAMSLS: 
Cal.—Gopcevice v. California Pack- 
ing Corp., 64 Cal. A. 132, 220 P 1078. 
Ga.—Oklahoma Vinegar Co. v. Car- 
ter, 116 Ga. 140,°42 SE 378, 94 AmSR 
112, 59 LRA 122; Tuggle v. Green, 20 

Ga. A. 798, 94 SE 908. 

Ida.—Boise Overland Co. v. Fearn, 
Bs no 590, 2238 P 534. 

wa.—Pate v. Ralston, 158 ieee 

4, 139 NW 906, 51 LRANS 73 

Mass.—Star Fuse Co. v. eee 
248 Mass. 126, 143 NE 145. 

Mich.—Hettrick Mfg. Co. v. Srere, 
235 Mich. 306, 209 NW 97. 

Minn.—Sherman Nursery Co. v. 
Aughenbaugh, 93 Minn. 201, 100 NW 


v. Gosline, 


1101; McCormick Harvesting Mach. 
Co. v. Balfany, 78 Minn. 370, 81 NW 
10. 


N. M.—Roswell Nursery Co. v. Mie- 
lenzi) 18 No Me 41737? Prot. 


N. Y.—Zimmerman v. Roessler, etc., 
Chemical Co., 240 N. Y. 501, 148 NE 
659; Glass v. Misroch, 239 N. Y. 475, 
147 NE 71; McComb v. Neptune Boil- 
er, etc., Works, 209 App. Div. 881, 205 
NYS 252; Smiley Steel Co. v. Schmoll, 
200 App. Div. 655, 193 NYS 522 [aff 
235 N. Y. 520 mem, 1389 NE 718 mem]; 
Pottash v. Cleveland-Akron Bag Co., 
197, App. Div. %63, 289 IN YS 375. Patt 
235 N. Y. 520 mem, 139 NE 717 mem]; 
American Aniline Products v. Nagase, 
187 App. Div. 555,176 NYS 114; Prag- 
er v. Scheff, 107 Misc. 500, 177 NYS 
28. 

Or.—Herring-Marvin Co. v. Smith, 
43 Or. 315; 72 P 704, 73 P 340. 


Va.—Birdsong v. American Peanut 
Corp., 149 Va. 755, 141 SE 759; Mon- 
tauk Ice Cream Co. v. Daigger Co., 141 
Va. 686, 126 SH 681. 


W. Va.—Morgan-Gardner Electric 
Co. v. Beelick Knob Coal Co., 91 W. 
Va. 347, 112 SE 587. 

Eng.—Colley v. Overseas Exporters, 
td. \ (1924) 3 vk Bia soz Stein ivi 
County Tailoring Co., 86 be se 


recover the contract price.*° 

[§ 953] (8) Performance by Seller Generally.*” 
As a general rule a right of action for the price de- 
pends on substantial®* performance of the contract 


448; Atkinson v. Bell, 8 B. & C. 277, 
15 ECL 142, 108 Reprint 1046; . Bos- 
well v. Kilborn, 15 Moore P. C. 309, 
15 Reprint 511. 


Alta.—Butterick Pub. Co. v. White, 
8 Alta. Lu. 55. 


Ont.—Mason v. Christner, 44 Ont. 
L. 146, 46 DomLR 710. 


[a]. It would be intolerable to per- 
mit the seller to retain title and re- 
cover the purchase price. Pate v. 
Ralston, 158 Iowa 411, 139 NW 906; 
51 LRANS 735. 

[b] Everything required of seller 
to pass title must be performed be- 
fore the purchase price. may be re- 
covered. Pate v. Ralston, 158 Iowa 
411, 1839 NW 906, 51 LRANS 735. 


[c] Failure to tender good title is 
failure to perform a condition preced- 
ent to the right to recover the pur- 
chase price. Pfister v. Heins, 136 
App. Div. 457, 121 NYS °178. 


Form of action see infra § 958. 
53. See infra text and notes 54, 55. 


54. Rete V. Stracron, Voice Nese 
17, 120 A 84 


[a] If var ck have made agree- 
ment to that effect, there may be a 
right of action, and the relation of 
debtor and creditor may exist for the 
price of the goods, although the prop- 
erty has not passed. Waterous En- 
gine Works v. Wilson, 11 Man. 287. 


55. Lipschitz v. Napa Fruit Co., 
223 Fed. 698, 139 CCA 228 (applying 
New York statute). 


56. Dowagiac Mfg. 
LIN, DAL SLE. LO SIN: 
Poness,)32, Ont. .54 
McLeod, 243 Mass. 183, 137 NE 266 
(the seller may waive the condition 
precedent of payment which was at- 
tached only for his security, treat the 
title as having constructively passed, 
and recover the price). 


[a] Bringing action for price is 
waiver.—Dowagiac Mfg. Co. v. Ma- 
hon, 13 N. D. 518, 101 NW 903. 


57. Performance: 

By delivery see infra § 954. 
Coupled with buyer’s refusal to ac- 

cept goods see infra § 955. 
Repudiation by buyer prior to see 

infra §. 956. 

58. U. S.—U. S. Sugar Refinery v. 
Edward P. Allis Co., 105 Fed. 881, 45 
CCA 108; Springfield Milling Co. v. 
Bonnard, etc., Mfg. Co., 81 Fed. 261, 
26 CCA 389; Church v. Cheape, - 64 
Fed. 961. 

Cal.—Fowler v. Fisk, 12 Cal. 112. 

Colo.—Holt Live Stock Co. v. Wat- 


Co. v. Mahon, 
9033) Lufits sv. 
See Rooney v. 


B. | kins, 21 Colo. 531, 43 P 121. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by the seller.59 


der would be futile.*? 


stipulated by the parties.°* 
Part performance. 


Ill.—Havana Press Drill Co. v. 


Scurlock, 23 Ill. A. 426. 

Ky.—Carson v. Allen, 6 Dana 395; 
Warner v. Reardon, 2 Dana 219; Bart- 
lett v. Newcomb, 4 Ky. Op. 699. 

Md.—Mulliken v. Boyce, 1 Gill 60. 

Mo.—MecCormick Harvesting Mach. 
Co. v. Mackey, 100 Mo. A. 400, 74 SW 
388. . 

N. M.—Staab v. Ortiz, 3 N. M. 33, 1 
AEDES SY (A 

N. Y.—Dunham v. Pettee, 8 N. Y. 


508; Fisher v. Goodrich, 61 App. Div. 
53a T0r NYS 38s Perry vio Haitz;» 9 
NYSt 649; Mead v. Degolyer, 16 
Wend. 6382. 

N. D.—Holbert v. Weber, 36 N. D. 
106, 161 NW 560. 


Oh.—Shawhan v. Van Nest, 25 Oh. 
St. 490, 18 AmR 313. 


Or.—Dibble v. David Hodes Co., 
Ine., 286 P 554; Lloyd-Garretson Co. 
v. Marvin, 128 Or: 191, 274 P 128. 


Tex.—Boyd v. Keystone Driller Co., 
(Civ. A.) 6 SW (2d) 221. 


Vt.—New England Granite Works 
v. Bailey, 69 Vt. 257, 37 A 10438. 


Va.— Birdsong v. American Peanut 
Corp!, 149 Va. 755, 141 SE 759; Page 
v. Winston, 2 Munf. (16 Va.) 298. 


[a] Where goods sold are to be 
tested (1) by a particular person in 
the employ of the buyer, but before 
the test can be made such person 
has been discharged by the buyer, a 
test made by another person agreed 
on by the parties is sufficient to bind 
the buyer for the price. Hubbard 
v. Chapman, 34 App. Div. 252, 54 NYS 
527 [aff 165 N. Y. 609 mem, 58 NE 
1088 mem]. (2) Generally, on a sat- 
isfactory test, although differing from 
the test provided for in the contract, 
there is a substantial performance en- 
titling the seller to recover the price. 
Louisiana Electric Light, etc., Co. v. 
Bass Fady., etc., Works, 69 Fed. 65, 16 
CCA 130. (3) And similarly, where 
an agreement for the sale of a ma- 
chine provided that the inventor 
should personally inspect the placing 
and setting of it in operation, and 
the machine was delivered, but, the 
inventor refusing to go, the vendors 
sent another competent person to set 
it up, the vendors were nevertheless 
entitled to recover the price, on the 
principle that the stipulation alleged 
did not go to the whole root and 
consideration of the contract, and 
therefore was not to be considered 
as a condition precedent, but as a dis- 
tinct covenant, the breach of which 
could be satisfied by damages. Cow- 
an v. Fisher, 31 Ont. 426. 


59. Ind.—National Importing Co. 


v. California Prune, etc., Growers, 85, 


Ind. A. 315, 151 NE 626; Pillsbury 
Flour Mills Co. v. Walsh, 60 Ind. A. 
TOL LOMN BY 29 6. 


La.—Mente v. Judice Co., 159 La. 
LSS LOOM Sua Soon 

Mass.—Friedman _v. 
Mass. 419, 97 NE 82. 

N. Y.—McComb v. Neptune Boiler, 
ete., Works, 209 App. Div. 881, 205 
NYS 252... 

N. C.—Standard Sand, 


Pierce, 210 


etc., Corp. 


There must be at least readiness to 
perform®® and a tender or offer of performance®? 
on the part of the seller, unless the conduct of the 
buyer has been such as plainly to indicate that ten- 
According to some authori- 
ties, a tender is not sufficient unless it has been so 


Where a contract of sale is 
entire and the contract price is not divisible, no 
recovery of the contract price or any part of it can 
be had for a part performance;°* but where the 
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contract is apportionable, there may be a recovery 
pro tanto in ease of a partial performance ;°° 
if delivery is to be made in installments, payment to 
be on delivery, the seller may maintain suit for a 
past-due installment, although the whole contract is 
not completed.°% — 


and 


[§ 954] (4) Delivery or Tender of Goods.°” The 


v. McClay, 191 N. C. 318, 181 SE 754. 

Pa.—Meyercord Co., Inc. v. P. H. 
Butler Co., 1 Pa. Dist. & Co. 45. 

R. I.—Keller Mechanical Engraving 
Co. v. Kinney Co., 29 R. I. 536, 72 A 
865. 

Ss. C.—Smythe v. Goode, 121 S. C. 
200; 113 (SH) 690: 

[a] Rule applied.—Where defend- 
ants object that goods sold to them 
by plaintiff are not according to con- 
tract, and plaintiff thereupon allows 
a rebate on the goods delivered, and 
agrees to alter the portion not de- 
livered, so as to comply with the con- 
tract, plaintiff thereby admits that 
the contract has not been performed, 
and an action brought before such al- 
terations are made is premature. 
Lackawanna Mills v. Weil, 78 Hun 
348, 29 NYS 114. 

60. Gross v. Ajello, 132 App. Div. 
25, 116 NYS 380; Smythe v. Goode, 
M2 Sie Care (Ope RoeiSi 6 OO. 


61. Cal.—Plath v. Kitzmuller, 52 
Cal. 491. 

Del.—Pusey, etc., Co. v. Dodge, 19 
Del. 63,,.49 A 248. 


Ind.—Shipps v. Atkinson, 8 Ind. A. 
505, 36 NE 375. 


spe Omar opie v. Bidault, 6 La. Ann. 


Miss:—MclIntyre v. Kline, 30 Miss. 
361, 64 AmD 163; Farrar v. Gaillard, 
Walk. 269. 


N. Y.—Delaware Trust Co. v. Calm, 
195° Nz Y. 287, 88 NE) 53° Hunter .v. 
Wetsell, 84 N. Y. 549, 88 AmR 544; 
Dunham vy. Pettee, 8 N. Y. 508; Gross 
v. Ajello, 132 App. Div. 25, 116 NYS 
380; Holmes, etc., Mfg. Ca. v. Morse, 
53 Hun 52, 5 NYS 937; Kelley v. Up- 
ton, 12 N. Y. Super. 336; Mackie v. 
Hean, 6 Mise. 95, 26 NYS 13; 
shank v. Shack, 168 NYS 7; 
v. Smith, 15 Wend. 493. 


Or.—Smith v. Wheeler, 7 Or. 49, 33 
AmR 698. 

R. I.—Hargraves v. A. B. Pitkin 
Mach. Co., 19 R. I. 426, 34'A 738. 

S. D.—Maytag Co. v. Dinneen, 
S: D, 329, 152 NW.111. 


Tex.—Keppert v. Aultman, (A.) 61 
SW 410. 


Ont.—Mason v. Christner, 44 Ont. 
L. 146, 46 DomLR 710. 


Wein- 
Bement 


35 


[a] Conditional tender is not suffi- 
cient. Filley v. Walker, 28 Nebr. 506, 
44 NW 737. 


Tender of goods see infra § 954. 


62. .U. S.—Moore v. U. S., 17 Ct. 
(CHE Siar 


Cal.—Dickey v. Kuhn, 85 Cal. A. 


8, 259 P 93. 


Miss.—Bonds v. Thomas J. Lipton 
Co., 85 Miss. 209, 37 S 805. 


N. Y.—E. W. Bliss Co. v. U. S. In- 
candescent Gas Light Co., 149 N. Y. 


300, 43 NE 859; Partridge v. Gilder- 
meister, 19 N. Y. Super. 57 [aff 3 
Abb. Dec. 461, 1 Keyes 93]; Weil v 


Unique Hlectric Device Co., 39 Misc. 
527, 80 NYS 484; Levy v. Glassberg, 
92 NYS. 50. 


Pa.—McHenry v. Bulifant, 


207 Pa. 
15, 56 A 226. ; 


seller may maintain an action for the price where he 
has delivered the property to the buyer,®® and the 
delivery. was in compliance with the contract,®® 
passed title,“° and left nothing further for the sell- 


63. McComb v. Neptune Boiler, etc., 
Be ee 209 App. Div. 881, 205 NYS 


645 Butler vy. Butler, 77 No yoe4 725 
33 AmR 648. 


65. Springfield Milling Co. v. Bar- 
nard, etc., Mfg. Co., 81 Fed. 261, 26 
eee 389; Goodwin v. Merrill, 13 Wis. 

66. Cole v. Cheovenda, 4 Colo. 17; 
Davenport Vinegar, etce., Works v. 
Glaser, 150 Ill. A. 567; Glenn v. Mil- 
ler, 38 SW 1086, 18 KyL 1022. 


67. Delivery or tender: 
After repudiation by buyer see in- 
fra § 956. ; 
Coupled with refusal to accept see 
infra § 955. 


68. Ui 4S. — Pratt, @ Chicks 5 Co. mea. 
Crescent Insulated Wire, ete., Co., 33 
F. (2d) 269 [certiorari den 280 U. S. 
583 mem, 50 SCt 34 mem, 74 L. ed. 
633 mem]. 


La.—Wilmerding v. Sherman, 1 


ie ne 266; Unruh v. Bonham, 1 La. 


Mass.—Whitcomb vy. Boston Dairy 
Co., 218 Mass. 24, 105 NE 554. 


Mo.—T. J. Moss, Tie Co. v. Stamp, 
(A.) 25 SW (2d) 1388. 


Tex.—Terry v. Texas Brewing Co., 
61 Tex. Civ. A. 505, 130 SW 184. 


[a] _Placing goods at buyer’s dis- 
posal is sufficient in the absence of 
any express stipulation to make a 
complete delivery. Middlesex Co. v. 
Osgood, 4 Gray (Mass.) 447; Muckey 
v. Howenstine, 3 Thomps. & C. (N. 
Y.) 28. 

[b] Transmission by third person. 
—(1) Where the buyer receives the 
property or its full value from a 
third person, he cannot avoid pay- 
ment because delivery was not made 
directly to him. Schwarz v. Harris, 
206 Fed. 936. (2) Delivery in escrow 
for delivery to the purchaser on pay- 
ment is a sufficient delivery on the 
part of the seller. Obery vy. Lander, 
E79 (Mia ssi 925,°76.0 Nessa Gye As 
seller who has delivered goods to a 
earrier for transmission to the buy- 
er is- entitled to maintain an action 
for the price. Felt, ete., Mfg. Co. v. 
Northwestern Egg, ete., Co., 178 Wis. 
552, 190 NW 481. 


Ox- 
weld Acetylene Co. v. Davis, 115 S. 


C. 426, 106 SE 157. 


[a]. Delivery at place agreed up- 
on.—Quick v. Wheeler, 78 N. Y. 300. 


{[b] Delivery of goods conforming 
to contract.—Leonard v. Carleton, 
etc., Co., 230 Mass. 262, 119 NE 674; 
Dayton Folding Box Co. v. Danciger, 
161 Mo. A. 640, 143 SW 855; Geddes 
eg american Nat. Red Cross, 47 Ont. 

3. 


70. Kinney v. Horwitz, 93 Conn. 
211, 105 A 488; Leonard v. Carleton, 
etc., Co., 230 Mass. 262, 119 NE 674; 
Cotton States Hosiery Mills v. Buch- 
wald, 194 NYS 145; J. B. Colt Co. vy. 
Hayenga, 52 S. D. 201, 217 NW 187. 
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er to do.71_ Also he may sue for the purchase price 
where he has made an offer or tender of delivery,‘? 
at least where the tender was made with intent to 
In some instances the seller may recov- 
er the purchase price before there has been a deliv- 
ery‘ or tender;’° but ordinarily he cannot recover 
the price unless there has been a delivery’® which 
complied with the contract’? and passed title,*® or 
at least, at the time for delivery, he was ready and 
able to deliver’® and made a proper and sufficient 
tender or offer of delivery;8°® and likewise he can- 
not recover the value of the property from the buy- 
er where the property has not been delivered to, and 


pass title.7° 


71. Kinney v. Horwitz, 93 Conn. 
211, 105 A 438; Cotton States Hosiery 
Mills v. Buchwald, 194 NYS 145. 


72. Buchman v. Millville Mfg. Co., 
17 F. (2d) 983; McGowin v. Dickson, 
Ts2Ala. 16) 62. .S7 685; Rode ersmy:. 
Wise, 106 Ark. 310, 153 SW_ 253, 43 
LRANS 1009; Nomordust’ Chemical 
Co. v. Eberts, 59 Pa. Super. 295. 


73. Gopcevie v. California Pack- 
ing Corp., 64 Cal. A. 132, 220 P 1078. 


74. See cases infra this note. 


{a] For example (1) the seller 
may maintain an action for the price 
before delivery where the agreement 
to pay is independent. Gourd_v. 
Healy, 176 App. Div. 464, 163 NYS 
637. (2) Where plaintiff sold a cer- 
tain amount of hay to defendant at 
a certain price per ton, on the agree- 
ment that, the hay Should be baled by 
defendant, and hauled by plaintiff to 
the railroad station, plaintiff was not 
under obligation to haul the hay un- 
til defendant baled it; and, on the 
latter’s failure to bale the same with- 
in a reasonable time, plaintiff could 
recover the price. Barker v. Davies, 
47 Nebr. 78, 66 NW 11. 

75. See cases infra this note. 

{a] This is true where: (1) The 
buyer has agreed to pay on a speci- 
fied date, and the obligations of the 


parties are independent. Gourd v. 
Healy, 176 App. Div. 464, 163 NYS 
637. (2) Actual delivery is refused 


by the buyer. Dooley v. Seattle Elec- 
trical Supply Co., 122 Wash. 354, 210 
P 668. (3) Where the place of de- 
livery is to be designated by the buy- 
er, a tender is not required on the 
part of the seller before action to 
recover the purchase price; readiness 
and an offer to deliver are sufficient. 
Hunter v. Wetsell, 84 N. Y. 549, 38 
AmR 544 [aff 17 Hun 185]. 


76. Ark.—Rodgers v. Wise, 106 
Ark. 310, 1538 SW: 253, 48 LRANS 
1009. 

Ga.—Mountain City Mill Co. v. 
Butler, 109 Ga. 469, 34 SE 565. 

Ill.— Morris v. Wilbaux, 159 TIll. 


627, 43 NE 837 [aff 47 Ill. A. 630]; 
Barrow v. Window, 71 Ill. 214; Boyle 
Ice Co. v. California Ice Co., 160 Ill. 
A. 130; Heath, etc., Mfg. Co. v. Flan- 
nery, 58 Ill. A. 300. 


Ky.—Woolworth Co. vy. Covington, 
191 Ky. 67, 229 SW 48. 


La.—E. A. Sammons Co. y. People’s 
Bank, etc., Co., 1384 La. 718, 64 S 690. 


Me.—Bixler v. Wright, 116 Me. 
AS eelO0r A 467, URATIITE A683; 
Greenleaf v. Hamilton, 94 Me. 118, 


46 A 798; Greenleaf v. Gallagher, 93 
Me. 549, 45 A 829, 74 AmSR 371; At- 
wood v. Lucas, 53 Me. 508, 89 AmD 


713; Sackett v. Lowell, 32 Me. 164; 
Savage Mfg. Co. v. Armstrong, 19 
Me. 147. 


Md.—Joseph Joseph, ete., Co. v. 
Schonthal Iron, ete., Co., 99 Md. 382, 
58 A 205. 4 

Mass.—Hallwood Cash-Register Co. 
v. Lufkin, 179 Mass. 143, 60 NE 473; 
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Hart v. Tyler, 15 Pick. 171.. 


cg Cn ae Ck SOn v. Evans, 8 Mich. 
76. 

Minn.—Mead v. Rat Portage Lum- 
ber Co., 93 Minn. 3438, 101 NW_ 299; 
McCormick Harvesting Mach. Co. v. 
Balfany, 78 Minn: 370, 81 NW 10; 


Jones v. Schneider, 22 Minn. 279. 
Miss.—Scott v. Wood, 41 Miss. 661. 


Mo.—Zimmerman v. T. C. Bottom 
Produce Co., (A.) 192 SW 1038. 


Nebr.—F. C. Austin Mfg. Co. v. 
Cee County, 67 Nebr. 101, 93 NW 


N. Y.—Dunham y. Pettee, 8 N. Y. 
508; Gross v. Ajello, 132 App. Div. 
25, 116 NYS 380; Hager v. King, 38 
Barb.¢ 2007) Pratt.v,) Gulieks [38Barb. 
297; Moses v. Banker, 32 N. Y, Super. 
267; Solomon y. Neidig, 1 Daly 200; 
American Art Metal Novelty Co. v. 
Bosselman, 91 NYS 722; Machale v. 
Leber, 88 NYS 958; Champlin v. 
Rowley, 18 Wend. 187; Babcock v. 
Stanley, 11 Johns. 178. 

N. D.—Hart-Parr Co. v. Finley, 31 
INE De 130m L530 INI y Lowa Ad OL 6B) 
851, AnnCas1917E 706. 


Or.—In re Laberee, 
269 P 861. 


S. C.—Smythe v. Goode,-121 S. C. 
270, 113 SE 690. 


126 Or. 301, 


S. D.—Osborne y. Martin, 4 S. D. 
297, 56 NW 905. 
Tex.—Daniel-Miller Co. v. Roper, 


(Civ. A.) 270 SW 1087; Southern Car 
Mfg., ete., Co. v. Scullin-Gallagher 
Iron, etc., Co., 88 Tex. Civ. A. 112, 85 
SW 845, 


Va.—Lewis vy. Weldon, 3 Rand. (24 
Was 

Wis.—Ganson vy. Madigan, 
67. 


13 Wis. 


Eng.—Shell-Mex, Ltd. v. Elton Cop 


Dyeing Co., 34 Com. Cas. 39. 


Ont.—Watson v. Gorren, 6 U, C. Q. 
By 5425. Lane v. Melville, 3.U.. CQ. 
BrOISn 124. 


See Wantzelius v. Silva Banking, 
ete.,, Co. 17 -Porto Rico 83: (goods 
must be delivered to buyer or de- 
posited in court). 


[a] Until buyer receives property 
or its value, he is not liable for the 
purchase price, Schwarz y. Harris, 
206 Fed. 936. 


77. Robbins y. Brazil Syndicate, 
etc., Co., 63 Ind. A. 455, 114 NE 707; 
Lodwick Lumber Co. v. BH. A. Butt 
amber: Cor, 3b OK)! 78,5 L3l ee OL. 


[a] Delivery at place agreed upon 
is necessary.—Lodwick Lumber Co. 
v. BE. A. Butt Lumber Co., 35 Okl. 797, 
ile skye 


[b] Failure to insure.——Where a 
seller delivers goods to a carrier un- 
insured when they have been ordered 
by the buyer to be shipped insured, 
and the goods are lost, the seller can- 
not recover the price from the buyer. 
er ale v. Pearre, 5 Ga. A. 130, 62 
SE 830. 


a 
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received by, the buyer. 

Partial delivery. After delivering only part of 
the quantity called for by the contract, the seller 
may not sue for the price of the portion delivered,*? 
at least where the contract is entire and indivisible** 
and the seller has committed a breach by cessation 
of delivery ;8* but suit may be brought where, under 
the provisions of the contract, payment for the part 
delivered is due,*® or the buyer repudiated the con- 
tract after the partial delivery.*® 

[§ 955] (5) Acceptance or Retention of Goods by 
The seller may sue for the price or value 
of the goods where the buyer has accepted them,’* 


78. Bridges v. McFarland, 143 Ga. 
581, 85 SE 856; Stern v. Wohl, 212 
App. Div. 154, 207 NYS 669; Hart- 
Parr Co. vy. Kinley, 31 INSEDir SO 
aM 137, LRA1915E 851, AnnCas1917E: 


79. Boylé Ice Co. v. California Ice 
Co., 160 Ill. A. 130; Dunham v. Pet- 
tee, 8 N. Y. 508; North Idaho Grain 
Co. v. Callison, 838 Wash. 212, 145 P 
a [reh den 87 Wash. 278, 151 P 


80. Mo.—Stix, ete., Dry Goods Co. 
v. Ottawa Realty Co., 273 Mo. 376, 
202 SW 577. 

N. Y.—Dunham vy. Pettee, 8 N. Y. 
508 [rev 4 BE. D. Smith 500]. 


Pa.—Clavan v. Hermann, 285 Pa. 
120, 181 A 705. 
Tex.—Daniel-Miller Co. v. Roper, 


(Civ. A.) 270 SW 1087. 


Wash.—Springfield Shingle Co. v. 
Edgecomb Mill Co., 52 Wash. 620, 
101 P 233, 35 LRANS 258. 


[a] Tender of article answering” 
description of that sold is a condition 
precedent. Springfield Shingle Co. v.. 
Edgecomb Mill Co., 52 Wash. 620, 
101 P 233, 35 LRANS 258. : 


81. Vandalia R. Co. v. Upson Nut 
Co., 55 Ind, A. 252, 101 NE 114,388. 
82. McDowell v. Starobin Elec- 


trical Supply Co., 190 App. Div. 676, 
180 NYS 528 [rev 176 NYS 118]. 


83. Bridgeport First Nat. Bank 
v.- Perris: irr; Dist.,\ 107 Gallies5,—46 
P 45; Karales v. Los Angeles Cream- 
ery Co., 36 Cal..{A. 171; 171 PYg2h 


84 Karales v. Los Angeles Cream- 
ery Co., Supra. 

85. Barrie v. Jerome, 112 Ill. A. 
329; Southern Tie Co. v. G. W. Sig- 
nor Tie Co., 164 La. 1063, 115 S 270; 
Prager v. Scheff, 180 NYS 119. . 


{a] Mlustrations.—(1) Suit may 
be brought after the making of a 
partial delivery where the contract 
provides that partial deliveries re- 
tained by the buyer shall be paid for 
on the terms provided in the con- 
tract. Prager v. Scheff, 180 NYS 119. 
(2) The owner of a contract by 
which a party becomes a subscriber: 
to a set of books, to be delivered 
one volume at a time, and agrees to- 
pay therefor on delivery at the rate 
of so much per volume, may recover 
for any volume or volumes delivered 
and unpaid for, notwithstanding de- 
livery of all the volumes in the set 
may not have been made. Barrie vy. 
Jerome,/112 Ill. A. 329. 

86. See supra § 953; infra § 956. 

87. U. S.—Weston Paper Mfg. Co. 
v. Downing Box Co., 293 Fed. 725. 

Ala.—Carrico v. J. E. Duval Print- 
ing Co., 219 Ala. 65, 121 S$ 59. 

Ga.—Holston Box, ete., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SE 562 [con- 
forming to answer to certified ques-- 
tions 160 Ga. 818, 129 SE 92]. 

Ill—Olcese v. Mobile Fruit, etce., 
Co., 211 Ill. 539, 71 NE 1084; Genu- 
ine Panama Hat Works v. Paragon. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 955] 


taken and removed them,*® retained them or failed 
to return, tender, or offer to return them to the 
seller,*® and even though some of the conditions of 
the contract have not been performed.®°® 
where the goods have been returned by the buyer to 


SALES 


HKven 


the seller, the latter may, under some circumstanc- 


Se Coy, 245° TIL A531. 


OG -snetelana v. Havlena, 50 N. 
im’ N57, 195 NW 12, 30 ALR 325. 


S. C.—Griggs-Paxton Shoe Co. v. 
Friedheim, 133 S. C. 458, 181 SE 620. 


[a] Acceptance of part under sev- 
erable contract.—Where a _ contract 
for the sale of two machines is sev- 
erable, and one machine is accepted, 
the purchase price thereof may be 
recovered. Berlin Mach. Works v. 
Miller, 59 Wash. 572, 110 P 422, 


[b] Refusal to remove from cars. 
—Where a buyer who has accepted 
the goods refuses to remove them 
from the cars of a common carrier, 
the seller is not required to accept 
the proceeds of a sale of the goods 
made by the carrier, but is entitled 
to sue for and recover the contract 


price. Olcese v. Mobile Fruit, etc., 
Co., 211 Ill. 539, 71 NE 1084 [aff 112 
fll. A. 281). 

88. Tallahatchie: Lumber Co. v. 
Riverside Lumber Co., 12 F. (2d) 
388; Federal Lumber Co. v. Reece, 
(Ky.) 116 SW 783. 

89. Hooker Steam Pump Co. v. 
Buss, 240 Mo. 465, 144 SW _ 419; 


Monarch Metal Weather- Strip Co. v. 
Hanick, 172 Mo. A. 680, 155 SW 858; 
Crabtree v. American Electric Heat- 
er Co., 98 Pa. Super. 82; and cases 
infra this note. 


[a] Rule applied where: (1) The 
buyer retained the property and used 
it as his own. Crescent Milling Co. 
v. H. N. Strait Mfg. Co., 227 Fed. 
804, 142 CCA 328 [certiorari den 241 
We S5,.673 mem, 36 SCt 724 mem, 60- 
L. ed. 1231 mem]; Albrecht v. John- 
son; 103 Cal. A. 70, 283 P 859; Hook- 
er Steam Pump Co. v. Buss, 240 Mo. 
465, 144 SW 419. (2) The buyer, 
after returning the goods to the car- 
rier, and upon the seller’s refusal 
to receive them, took them from the 
carrier and retained them. Frank, 
etc., Neckwear Co. v. White, 29 Ga. 
A. 694, 116 SE 855. (8) The contract 
was one of sale or return, and the 
goods were retained an unreasonable 
time or after a demand for their 
return. Bolender v. Pearce, 238 Ill. 
Aa) 1387s Tuckerman’ Vv. Floyd, 106 
Mass. 72; Beverley v. Lincoln Gas 
Light, etc., Co., AY & EH. 829, 33 
ECL 434, 112 Reprint 318; Johnson 
Vv. Kirkaldy, Arm. -& HH: . i: , Harrison 
v. Allen, 2 Bing. 4, 9 ECL 456, 130 
Reprint 205, 1 C. &P. 235, 12 "ECL 


“142, 171 Reprint 1176; Moss v. Sweet, 


B.. 493, 71 ECL 493, 117 Re- 
print 968; Bailey Vv. Gouldsmith, 
Peake 78, 170 Reprint 85; Harvie 
v. Clarkson, 6 Cr: B. (Ont.) 
27. (4) Where the goods are of any 
value and the buyer retains them, 
he must pay the reasonable value 
thereof. Allaire v. Cole, (Mo. A.) 
187 SW 816. (5) Where the buy- 
er returned part of the goods, the 
seller may sue to recover the con- 
tract price of the goods kept. Oliver 
v. Hirsch, 222 Mo. A. 251, 296 SW 
840. 


90. Manchester Sawmills Co. v. A. 
L. Arundel. Co., 197. Ala. 505, 73 S 
24 (where the goods are of some 
value). 

91. See cases infra this note. 

[a] For example (1) where goods 
are delivered and payment is the only 
executory part of the contract, the 
puyer’s return of the goods does not 
affect the seller’s right to recover 
the price. Katz v. Delohery Hat 
Conor, Conn, 665, Tiss ANessan” (2) 
Where a contract of sale is rescinded 
by the purchaser, the right of the 


161. 


seller to recover the purchase price 
is not affected by the fact that the 
purchaser delivers the goods to the 
seller and they are stored by the 
seller subject to the purchaser’s or- 
der. MHOMDSOM ne Out waa Vie 
Decker, wy A. 179... (38> Where 
the seller shipped goods to the buy- 
er before he received a letter can- 
celing the order, he can, after the 
goods were returned to him, hold 
them subject to the orders of the 
buyer and sue for the purchase price. 
Bruck v. Lipman, (Tex. Civ. A.) 228 
SW 308. (4) On acceptance of an 
order for books, declared to be ir- 
revocable and unaffected by condi- 
tions not stated, and, on delivery 
of the books to the buyer, the sell- 
er became entitled to recover the 
stipulated price, although in a few 
days after receipt by the buyer he 
returned the books as not satisfac- 
tory. Edward T. Kelly Co. v. Von 
Zakobiel, 168 Wis. 579, 171 NW 75. 
(5) Where goods sold were sent to 
and received by the buyer, the prop- 
erty therein having passed to him, 
the seller could recover the price, 
although the buyer attempted to re- 
turn the goods to the seller, who re- 
fused to receive them. South Bend 
Woolen Co. v. Jacob Reed’s Sons, 
273 Pa. 140, 116 A 805. (6) Where 
merchandise is returned by strategy, 
the seller is not obliged to resell it 
before he may recover the _ price. 
Davis v. Sherman, 1 La. A. 105. 


92. U. S.—Sloss-Sheffield Steel, 
ete., Co. v. «Stover Mfg., etc. Co., 
87 EF. (2d) 876; Moore v. Mathieu, 
13 F. (2d) 747; Kranter: v. Simonin, 
274 Fed. 791; Kawin v. American 
Colortype Co., 243 Fed. 317, 156 CCA 
97; Pabst Brewing Co. v. E. Clemens 
Horst Co., 229 Fed. 913, 144 CCA 
195 [certiorari den 242 U..S. 6387 
mem, 37 SCt 19 mem, 61 L. ed. 539 
mem]; Kinkead v. Lynch, 132 Fed. 
692; Habeler v. Rogers, 131 Fed. 43, 
65 CCA 281; Bockwalter v. Clark, 
10 Fed. 793, 11 Biss. 126. 


Ala.—Brenard Mfg. Co. v. Sullivan, 
210 Ala. 200, 97 S 692. 


Cal.—Nye v. Weed Lumber 
Cal; VAS 598, 268 P 659; 
American Bar Quartz Min. Co., 76 
Cal. A. 767, 246 P 74; Cuthill v. 
Peabody, 19 Cal. A. 304, 125 P 926. 


Colo.—Leeper v. Schroeder, 24 Colo. 
A IGA) 82) PO 


Del.—Pheenix Lock 
Capelle Hardware Co., 
32 A 79. 


Ga.—Robson v. Hale, 139 Ga. 753, 
78 SE 177; Maddox v. Washburn- 
Crosby Milling Co., 135 Ga. 539, 69 
SH i621 eV NMOre an Ve ae b.5 COL CO. 
34 Ga. A. 630, 130 SE 600; Alsberg 
Venhiarperm Mitr. CO. ot GakoaAc oso. 
121 SE 586; Georgia Agricultural 
rE Vv. Price, 11 Ga. A. 80, 74 SE 
als 


I11.—Commercial Reeintes Comes 
Drew, 168 Ill. A. 347; White Wal- 
nut Coal Co. v. Crescent Coal, etc., 
Co., 162-Tll. A. 353 [aff 254 Ill, 368, 
98 NE 669, 42 LRANS 669]; Pitts- 
burg, etce., Coal Co. v. Hostler Coal, 
Otter, MCOw wa LT, Ans 8875.5 Intern ae 
tional Filter Co. v. Hartman, 141 Ill. 
A. 239; Olson v. Wabash Coal Co., 
W2i6 Ts A253. 


Iowa.—McCormick Harvesting 
Mach. Co. v. Markert, 107 Iowa 340, 
78 NW 33. 


Ky.—National Novelty Import Co. 
v. Ingram, 214 Ky. 784, 284 SW 175; 
Lam v. White, 204 Ky. 557, 264 SW 
1113; Zinsmeister v. Rock Island 


(xo aly? 
Burner v. 


Works v. 
14 Del. 232, 


es, sue for the stipulated price.®+ 
seller has made a proper tender or delivery of the 
goods, and the buyer has refused to accept them, the 
seller may hold or store them for, and as the proper- 
ty of, the buyer and sue for the contract price,°? 
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Also, where the 


Canning Co., 145 Ky. 25, 139. SW 
1068. 


La.—Leon Godchaux Clothing Co. 


Ve De. Buys, 10 Tua Ai 635, SEZ0kNS 
539; Page, etc., Co. v. Shreveport- 
5) pda As 


pee ake Pipe Line Co., 
0. 


Md.—Rylance v. James Walker Co., 
129 Md. 475, 99 A 597; Tyng v. Wood- 
ward, 121 Md. 422, 88 A 243. 


Mass.—Mitchell v. Le Clair, 165 
Mass. 308, 43 NE 117; White v. Solo- 
mon, 164 Mass. 516, 42 NE 104, 30 
RAN Sai. 


Mich.—National Cash Register Co. 
v. Dehn, 139 Mich. 406, 102 NW 965. 


Minn.—Wood v. Michaud, 63 Minn. 
478, 65 NW 963. 


Mo.—McCormack v. 
Mo. 655; Cupples Co. v. Mooney, 
(As)! 2.25.) SW (2d). 1253--" Crawford 
v. Dahlenberg, 221 Mo. A. 600, 283 
SW 65; Turner Looker. Liquor Co. 
v. Hindman, (A.) 232 SW 1076 [aff 
2980 ‘Mo; 61.250, ~SWr dS Siig deneke 
Stewart Produce Co. v. Gamble- 
Robinson Commn. Co., 189 Mo. A. 
654, 175 SW 319; Roaring Fork 
Potato Growers’ Assoc. v. Cc. C. 
Clemens Produce Co., 185 Mo. A. 1, 
171 SW 584; Dehner v. Miller, 166 
Mo. A. 504, 148 SW 953; Oehler v. 
Conrad Schopp Fruit Co., 162 Mo. 
A. 446, 142 SW 811; Walker v. 
Nixon, 65 Mo. A. 326; Dobbins v. 
Edmonds, 18 Mo. A. 307. 


N. J.—Wales Adding Mach. Co. v. 
Huver, 98) Nvidy Ls. 940; -ali2d. An 6248 


N. Y.—Dustan v. McAndrew, 44 N. 
Y. 72 [aff 23 N. Y. Super. 130]; Des 
Arts v. Leggett, 16 N. Y. 582; Storm 
v. Rosenthal, 156 App. Div. 544, 141 
NYS 339; Gross v. Ajello, 132 App. 
Div. 25, 116 NYS 380; Terwilliger 
v. Knapp, 2 E. D. Smith 86; Hass 
v. Pettingill, 29 Misc. 318, 60 NYS 
495; Ridden v. Lynch, 133 NYS 468; 
Ipp Ved Soe Get ou We Bauman, 133 NYS 
Rusch v. Klausner, 117 NYS 

Levy v. Glassberg, 92 NYS 
Kokomo Strawboard Co. v. In- 
man, 11 NYS 329 [aff 134 N. Y. 92, 
31 NE 248]; Silver v. Connolly, 13 
NYSt 616. 

N. C.—National Cash Register Co. 
v. Hill, 136 N. C. 272, 48 SE 637, 68 
LRA 100. B 

Oh.—Hadly v. Pugh, Wright 554. 

Or.—Wigan v. La Follett, 84 Or. 
488, 165 R 579; Daniels v. Morris, 65 
Or.. 289, 130 P 397, 132 P 958; Krebs 
Hop Co. v. Livesley, 59 Or. 574, 114 P 
944, 118 P 165, AnnCas19138C 758. . 


Pa.—Rees v. R. A. Bowers Co., 
Pa. 474, 124 A 653; 
inson, 46 Pa. 177. 


Philippine.—Matute v. Boo, 37 Phil- 
ippine 3872. 

Tex.—Bowden v. Southern Rock Is- 
land Plow Co., (Civ. A.) 206 SW 124; 
Leventhal v. Hollamon, (Civ. A.) 165 
SW 6; Mound Oil Co. v. F. W. Heit- 
mann Co., (Civ. A.) 148 SW 1187; 
Ogburn-Dalchau Lumber Co. v. Tay- 
lor, 59 Tex. Civ. A. 442, 126 SW 48; 
Avant v. Watson, 57 Tex. Civ. A. 304, 
122 SW 586. 


Wis.—Haueter v. Marty, 
208, 145 NW 775. 


See McNeff v. Capistran, 120 Wash. 
498, 208 P 41 (discussing the rule, and 
holding it inapplicable where it is not 
shown that the seller in possession of 
the property, is holding it for the 
buyer’s use or that the buyer can ob- 
tain possession of it). 


[a] Rule applied where: 


Gilliland, 76 


280 
Ballentine v. Rob- 


156 Wis. 


(1) An 
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at least where title has passed®* and the seller has 
performed his part of the contract;°4 
otherwise where the contract is conditional upon 
acceptance,®® or the buyer has a right of inspec- 
tion and rejection,®® the seller accepts the rejection 
and treats the property as his own,®’ or places any 
part of the property beyond his control,®* the re- 
fusal to accept is due to an attempt of the seller to 
change the terms of the contract,” the parties have 
contracted for another exclusive remedy for non- 


acceptance,* the buyer has made 


goods as provided by the contract, or, unless the 
case 1s within a statutory exception,?® 


has not passed. 


article was manufactured specially 
for, or to the order of, the buyer 
(Hydrex Silent Exhaust Works v. 
Seager Engine Works, 189 Mich. 431, 
155 NW 432), (2) it is worthless for 
any other purpose (Kimball-Mathews 
Co. v. Nagel, (Tex: Civ: A.) 235°>SW 
318), (3) it has no established or 
ready market value (Fisher Hydraulic 
Stone, ete., Co. v. Warner, 233 Fed. 
527, 147 CCA 413 Stix, (ete; Dry 
Goods Co. v. Ottawa Realty Co., 273 
Mo. 376, 202 SW 577;, In re Weintrob, 
295 Pa. 374, 145 A 425), (4) and the 
refusal of the buyer to accept it was 
without legal justification (Bond v. 
Bourk, 54 Colo. 51, 129 PB 223, 43 LRA 
NS 97, AnnCasi914C 581). (5) The 
buyer arbitrarily refused to accept 
goods, which he contracted to pur- 
chase, and the seller did not consent 
to cancellation of the contract. Bai- 
ley v. S. & H. Infant Wear Co., 33 Del. 
34, 129 A 863. (6) A shipment of 
goods in all respects such as the ship- 
per, selling by sample, had agreed 
that it should be, was rejected by the 
buyer without cause. Model Mill Co. 
v. Carolina, etc., R. Co., 136 Tenn. 211, 
188 SW 9386. /(7) The contract of sale 
authorized the seller to make selec- 
tion from various kinds of goods and 
to vary quantities. Oglesby Grocéry 
Co. v. Puyallup, ete., Fruit Growers’ 
Canning Co., 28 Ga, A. 790, 113 SE 
64. 

[b] Storage of goods in state 
wherein the action is brought is not 
necessary. Chamblee v. J. B. Colt 
Co., 31 Ga. A. 34, 119 SH 438. 


{c] In Maine (1) ,the rule stated 
in the text did not obtain at one 
time. Chase v. Doyle, 121 Me. 204, 
116 A 267; Bixler v. Wright, 116 Me. 
133, 100 A 467, LRAI917F 633. (2) 
Subsequently, however, the _ state 
adopted the Uniform Salés Act, which, 
under some circumstances, allows a 
suit for the price where the buyer 
has refused to receive the goods. L. 
(1923) ¢@ 191 § 63 (3). 

Choice and election of remedy see 
supra § 879. 


93. U. S.—Birdsong v. Jordan, 297 
Fed. 742. 

Gonn.— Lynn M.. Ranger, Ine: -v: 
Gildersleeve, 106 Conn. 372, 1388 A 
142. 

Ill.—Santa Rosa-Vallejo Tanning 


Covi Kronauer, 22/8 Ill. A. 286. 


N. Y.—Rosenberg v. F. S. Buffum 
Co., 234 N. Y. 338, 137 NE 609; Karash 
v. Klein, 118 Misc. 751, 194 NYS 611. 


Ww. Va.—Emerson Shoe Co. y. Neely, 
102, W. Va. 158, 1384 SH 7388. 


See Bond vy. Bourk, 54 Colo. 51, 129 
P 223, 48 LRANS 97, AnnCas1914C 
581 (tender of delivery and election 
to sue for the contract price vest title 


As hereinafter shown, there is a 
divergence of authority upon the question whether 
the seller may recover the contract price where, be- 
fore full performance by the seller, the buyer gave 
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but it is | or delivered.® 


no selection of 


where title 


in the buyer, at least for the purpose 
of the action). 

[a] Recognition of buyer’s title.— 
The seller’s right to retain the prop- 
erty for the buyer and sue for. the 
price, where the latter refuses to re- 
ceive and pay for the goods sold, in- 
volves the continued recognition of 
the buyer’s title. Ogburn-Dalchau 
Lumber Co. v. Taylor, 59 Tex. Civ. A. 
442, 126 SW 48. 

Transfer of title as authorizing suit 
for price generally see supra § 952. 


94. Lynn M. Ranger, Ine. v. Gilder- 
sleeve, 106 Conn. 372, 138 A 142; Mor- 
ris v. Cuthbert, 157 Ill. A. 175; Dan- 
iel-Miller Co. v. Roper, (Tex. Civ. A.) 
270 SW 1087; Morgan-Gardner Elec- 
tric Co. v. Beelick Knob Coal Co., 91 
W. Va. 347, 112 SE 587. 


Performance by seller as authoriz- 
ing suit for price generally see supra 
§ 953. 

95. Owensboro Wagon Co. _ V. 
Campbell, 283 Ky. 386, 25 SW (2d) 
1039; Smith, Fitzmaurice Co. v. Har- 
ris, 126 Me. 308, 138 A 389. 


96. Grier v. Simpson, 13 Del. 7, 31 
A 587; Cole v. Homer, 53 Mich. 438, 
19 NW 185; Potter v. Holmes, 65 
Minn. 377, 68 NW 63; Reichel v. 
Standard Rice Co., 225 App. Div. 628, 
234 NYS 137; Stern v. Wohl, 212 App. 
Div. 154, 207 NYS 669. But see Glass 
v. Misroch, 239 N. Y. 475, 147 NE 71 
(the right to examine and reject goods 
after assent to delivery without res- 
ervation or condition survives as a 
condition subsequent, and exercise of 
the right does not bar an action for 
the price if. the goods rejected were 
in a deliverable state). 

97. Owensboro Wagon Co. v. 
Campbell, 233 Ky. 386, 25 SW (2d) 
1089; ‘Dayis v: Chas. KF, Luehrmann 
Hardwood Lumber Co., 212 
693, 246 SW 66. 


Retaking property see infra § 967. 


98. Ogburn-Dalchau Lumber Co. v. 
Taylor, 59 Tex. Civ. A. 442, 126 SW 
48. 

99. Becker v. Calderwood, 102 


Iowa 529, 69 NW 536, 71 NW 425. 
1. Meyer v. HEssling, 141 NYS 861. 
2. Albany Mill Supply Co. v. Unit- 
ed Roofing, etc., Co., 12 Ga. A. 537, 77 
SE 829. 


8. See cases infra this note. 


[a] To come within statute allow- 
ing the maintenance of a suit for the 
price where the property in the goods 
has not passed and the buyer has re- 
fused to receive them, it is necessary 
and sufficient that it appear that: 
(1) The goods cannot readily be re- 
sold for a reasonable price. Buchman 
v. Millville Mfg. Co., 17 F. (2d) 983 
(New York statute); Illustrated Post- 


Mo. A. 
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notice that he would not accept the goods if shipped 


Resale of property. In some jurisdictions it has 
been held the seller cannot recover where he has 
made no effort to minimize the damage by disposing 
of the unaccepted property and giving the buyer 
credit for the market price thereof;° but in other 
cases in the same jurisdictions the rule is limited 
to instances where the thing sold is perishable; 
and in other jurisdictions it is held that the seller 
cannot recover where, after the refusal of the buyer 
to accept, the seller resold the unaccepted property, 
or a part thereof,* and hence did not keep it in 
readiness for delivery.® 


[§ 956] (6) Lack of Repudiation by Buyer before 
Performance by Seller. The seller may not complete 


al Card, etc., Co. v. Holt,-85 Conn. 140, 
81 A 1061; Henderson Tire, ete., Co. 
v. Wilson, 235 N. Y. 489, 139 NE 583; 
Larkin vy. Geisenheimer, 201 App. Div. 
141, 195 NYS 57% [aff 235° No W547 
mem, 139 NE 729 mem]; Standard 


Fabrics Corp. v. Hob Mfg. Co., 199 
App. Div. 508, 191 NYS 821; Heonomu 
v. Schwartz, 198 App. Div. 723, 191 
NYS - W365 Hubbard v. Rockaway 
Bunch Co. 631 sMises 53:i22/ 54 Ness. 
638; Farrish Co. v. Harris Co., 124 
Mise. 611, 204 NYS 638; Funt. vy. 
Schiffman, 115 Mise. 155, 187 NYS 
666; Crown Hlectric Illuminating Co. 


v. Chiariello, 106 Mise. 511, 175 NYS 


167; Mindlin v. Freydberg, 171 NYS 
250; In re Weintrob, 295 Pa. 374, 145 
A 425. (2) The seller has notified the 


buyer that the goods are held by the 
former as bailee for the latter. Buch- 
man v. Millville Mfg. Co., 17 F. (2d) 
983; Illustrated Postal Card, etc., Co. 
v. Holt, 85 Conn. 140, 81 A 1061; Econ- 
omu v. Schwartz, 198 App. Div. 723, 
191 NYS 1386; Henderson Importing 
Co. v. Breidbart, 182 NYS 169; Mind- 
lin v. Freydberg, 171 NYS 259. (3) 
The case is not ithin the applica- 
tion of another statute providing that, 
where the buyer repudiates the con- 
tract before the seller has completed 
work on the goods, the buyer shall be 
liable for no greater damages than 
the seller would have suffered if he 
did nothing further toward carrying 
out the contract. -Buchman v. Mill- 
ville Mfg. Co., 17 F. (2d) 983; Wimpf- 
heimer v. Schwartz, 116 Mise. 480, 
190 NYS 164; Funt v. Schiffman, 115 
Misc. 155, 187 NYS 666. 


4 Ga.—Bridges v. McFarland, 143 
Ga. 581, 85 SE 856. 


Ky.—Owensboro Wagon Co. v. 
Campbell, 233 Ky. 886, 25 SW (2a% 
1039; Indiana Tie Co. v Phelps, 124. 
SW 833. 


fon J.—Massman y. eeeen T9 Ne. 
. 442, 75 A 746. 


“N. Y.—Carter v. Matthews, 220 App. 
Div.: 679) 222, NYS 2. 


Pa e Food Co. v. uae 
son, 281 Pa. 125, 126 A 248; Dodd-v. 
Stewart, 276 Pa. 2256, 120: A 12%. 


5. See infra § 956. 


6. Cyrus “WW: “Scott iivits iGo: 
Stoma, 10 La. A. 469, 121 S 335. 


7. Leon Godchaux Clothing Co. v. 
De Buys, 10 La: A. 635, 120 S539, 


8. Carver-Beaver Yarn Co. v. 
Wolfson, 249 Mass. 257, 143 NE 919: 
Weber Motor Car Co. v. Roberts, 203 
Mo. A. 509, 219 SW 994. 


Resale as election of remedy see 
supra § 872. : } 

9. Carver-Beaver Yarn Co. v. 
Wolfson, 249 Mass. 257, 143 NE 919; 
Weber Motor Car Co. v. Roberts, 203 
Mo. A. 509, 219 SW 994. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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performance and sue for the contract price where 
the buyer repudiates, renounces, cancels, or counter- 
mands the order or contract, or states that he will 


not accept the property, while the 


executory’?® and not substantially performed by the 
seller,4t and title has not passed,!? as where the 
goods or articles have not been completely manu- 
factured,'*® they have not been separated from a 


larger quantity and set aside for 


they have not been shipped or delivered.'® 
ever, there is some authority to the contrary,'® and 
it is held or recognized that suit for the price may 
be brought where, at the time the buyer repudiated 


the contract or gave notice of his 


eline acceptance of the property,1* the contract had 
been so far performed by the seller that the sub- 
ject matter was ready for delivery, and the seller, 


without accepting or acquiescing 


tion,!® shipped or delivered the property in accord- 


10. Deaton v. Tarkio Molasses 
Feed Co., (Mo. A.) 272 SW 1018, 1020; 
Roaring Fork Potato Growers’ Assoc. 
v. C. C. Clemens Produce Co., 185 Mo. 
A. 1, 171 SW 584; Thomas D. Mur- 
phy Co. v. Exchange Nat. Bank, 76 
Nebr. 573, 107 NW 845; Morgan-Gard- 
ner Electric Co. v. Beelick Knob Coal 
Co., 91 W. Va. 347, 112 SE 587; Badg- 
er State Lumber Co. v. G. W. Jones 
Lumber Co., 140 Wis. 73, 121 NW 933. 


“Tt is well settled that, where a 
contract of sale is executory and it is 
countermanded by the buyer, the sell- 
er cannot go on with the performance 
on his part, so as to put himself in a 
position to make the delivery, and aft- 
er subsequent tender sue for the 
agreed price.” Deaton v. Tarkio Mo- 
lasses Feed Co., supra. 

1l. Badger State Lumber Co. v. 
G. W. Jones Lumber Co., 140 Wis. 73, 
124 NW, 933. ; 

[a] Countermand before anything 
done by seller.—Consolidated Ribbon, 
etc., Co. v. Crane Co., 183 Ill. A. 392. 


[b] That seller is ready, able, and 
willing to perform does not prevent 
application of the rule. Badger State 
Lumber Co. v. G W. Jones Lumber 
Go., 140 Wis. 73, 121 NW- 933. 


12. Ky.—Fairbanks v. Heltsley, 
nots Ky. 397, 122 SW 198, 26 LRANS 

Nebr.—Thomas D. Murphy Co. v. 
Fxchange Nat. Bank, 76 Nebr. 578, 107 
NW 845. 


R. I.—Old Kentucky Distributing 
Corp. v. Morin, 146 A 403. 


Va.—Birdsong v. American Peanut 
Corps. 1499 Via wid 581 66, 14d SS 5 9): 
Weds COMW,CO. Ve Kiam, 138 Va. 124, 
120 SE 857. 


W. Va.—Morgan-Gardner Electric 
Co. v. Beelick Knob Coal Co., 91 W. 
Va. 347, 112 SE 587. 


Wis.—Badger State Lumber Co. v. 
G. W. Jones Lumber Co., 140 Wis. 73, 
121 NW 933. 

“Tt is a recognized general rule of 
the law of sales that when the con- 
tract 1S executory as is the fact in 
the instant case, and the buyer re- 
pudiates the contract and in conse- 
quence refuses to accept the goods, 
whether before or after attempted de- 
livery, at a time when according to 
the intention gathered from the con- 
tract between the parties the title and 
right to possession had not passed to 
the buyer, then the seller is relegat- 
ed to his action for damages and can- 
not sue for. and recover the full pur- 
chase price. The seller is not permit- 
ted to force the title or ownership of 
the goods upon the buyer, contrary to 
the terms of the contract, so as to en- 
able him to sue for the purchase mon- 
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contract is still 


the buyer,t* or 
How- 
eanceled.*4 


intention to de- 


in the repudia- 


ey, although the buyer has repudiated 
the contract and refuses to abide by 
its terms and purchase the goods.” 
Birdsong & Co., Inc. v. American Pea- 
nut Corp., supra. 

13. Carnahan Tin Plate, etc., Co. v. 
American Thermometer Co., (Mo. A.) 
236 SW 899; Krohn-Fechheimer Co. 
v. Palmer, (Mo. A.) 199 SW 763 [cert 
questions answered 282 Mo. 82, 221 
SW 3538, 10 ALR 673]; Woolf v. Ham- 
burger, 129 App. Div. 883, 114 NYS 


186; Poole Engineering, etc., Co. v. 
Jeddo-Highland Coal Co., 93 Pa. Su- 
per: 217; 


14. Unexcelled Fire-Works Co. v. 
Polites, 180 Pa. 536, 18 A 1058, 17 Am 
SR 788; Badger State Lumber Co. v. 
G. W. Jones Lumber Co., 140 Wis. 73, 
121 NW 9383. 


15. Ala.—St. Louis Hay, etc., Co. v. 
American Cast Iron Pipe Co., 167 Ala. 
442, 52 S 904. . 

Ky.—Fairbanks v. Heltsley, 135 Ky. 
397, 122 SW 198, 26 LRANS 248. - 


Mass.—Pratz vy. Fisher, 244 Mass. 
6, 1387 NE 749. 

Mich.—Mayo v. tarnora 159 Mich. 
136, 123 NW 561. 


Mo.—Outcault Adv. Co. v. Mack, 
NSD) SPAS ISN ES D1 See eo, ACOKeH lie Fe aye 
Watson, (A.) 247 SW 493; Outcault 
Adv. Co. v. Caruthersville Plumbing, 
ete., Co., (A.) 230 SW 340; Loveland 
v. Wood, (A.) 223 SW 756; Frederick 
v. Willoughby, 136 Mo. A. 244, 116 
SW 1109. 

Nebr.—Trinidad Asphalt Mfg. Co. 
v. Buckstaff Bros. Mfg. Co., 86 Nebr. 
623, 126 NW 293, 1386 AmSR 710. 


R. I.—Old Kentucky Distributing 
Corp. v. Morin, 146 A 403. 


Va.—Virginia Hardwood Lumber 
Co. v. Hughes, 140 Va. 249, 124 SE 
283. 

Wis.—J. B. Bradford Piano Co. v. 
Hacker, 162 Wis. 335, 156 NW 140; 
Badger State Lumber Co. v. G. W. 
Jones Lumber Co., 140 Wis. 73, 121 
NW 933. 

[a] In Georgia (1) the seller may 
not deliver or attempt to deliver the 
goods, treat the contract as executed, 
or perform on his part and sue for 
the purchase price (Rounsaville v. 
Leonard Mfg. Co., 127 Ga. 735, 56 SH 
1030; Oklahoma Vinegar Co. v. Car- 
ter, 116 Ga. 140, 42 SE 378, 94 AmSR 
1925-69) GR Asi22; (Bixler iv. Poulas; 
23 Ga. A. 638, 99 SE 138; Phillips- 
Jones Co. v. Blackstock, 23 Ga, A. 574, 
99 SE 48; Linder v. Cole Bros. Light- 
nineRod, Co.) 10. Gas A. 102; 72S 
719; L. Black Co. v. Kaplan, 9 Ga. A. 
811, 72 SE 303), (2) as upon an open 
account for goods sold and delivered 
(Martin, etce., Paint Co. v: Daniels, 27 
Ga. A. 302, 108 SE 246), (3) but, by 


ance with the contract,'® 
the property at the disposal, or subject to the order, 
of the buyer.?? 
exception exists where, by a provision in the con- 
tract, the buyer has waived his right or option to 
eancel or renounce the contract prior to full per- 
formance by the seller ;” 
to recognize an exception where the order for the 
goods provides that it is not subject to counter- 
mand," or the contract provides that it cannot be 
At any rate, unless it is provided oth- 
erwise by statute,?° the price may not be recovered 
where, after the buyer’s countermand, cancellation, 
or repudiation of the contract while it was unper- 
formed by the seller, the latter did not perform the 
contract by manufacture,** delivery,?7 or tender.?® 
The seller may recover the purchase price where he 
fully performed the contract before receiving notice 
of the buyer’s cancellation ;?° 
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or, after tender,?° held 


Also, some courts hold that an 


2 


but other courts decline 


and where he per- 


virtue of statute, he may store or 
retain the property for the buyer and 
sue for the éntire price (Rounsaville 
v. Leonard Mfg. Co., 127 Ga. 735, 56 
SE 1030; Edison v. Plant, 35 Ga. A. 
683, 134 SE 627; Friedlander v. Fuld, 
ete) KnittineCoww28. Gan AQ 7435409 
SE 100; Newman v. J. B. Colt Co., 
28 Ga. A. 58, 110 SE 321; Dunaway 
Hoek B. Colt Co., 26 Ga. A. 554, 106 SE 

16. Pabst Brewing Co. v. E. Clem- 
ens Horst Co.,-229 Fed.:913, 144 CCA 
195 [certiorari den 242 U. S. 637 mem, 
37 SCt 19 mem, 61 L. ed. 539 mem]. 
And see Cragin v. Haton, 133 Miss. 
151, 97. S 532, 34 ALR 508 (dictum). 


17. Seagraves v. Wallace, 41 F. 
(2d) 679; Alabama Grocery Co. v. 
Hammond, 285 Fed. 723; Lewis v. 
Scoville, 94 Conn. 79, 108 A 501; Dea- 
ton v. Tarkio Molasses Feed Co., (Mo. 
A.) 272 SW 1018; Weber Motor Car 
Co. v. Roberts, 203 Mo. A. 509, 219 SW 
994; Roaring Fork Potato Growers’ 
Assoc. v..C. C. Clemens Produce Co., 
185 Mo. A. 1, 171 SW 584; Oehler v. 
Conrad Schopp Frujt Co., 162 Mo. A. 
446,142 SW.811; Woenis v. Truscott 
rene Mfg. Co., 155 Mo. A. 685, 135 SW 


18. Lewis v. Scoville, 94 Conn. 79, 
108 A 501. 


19. Lewis v. Scoville, supra; Roar- 
ing Fork Potato Growers’ Assoc. v. 
C. C. Clemens Produce Co., 185 Mo. A. 
1,171 SW 584. 


20. Weber Motor Car Co. v. Rob- 
erts, 203 Mo. A. 509, 219 SW 994: 
Oehler v. Conrad Schopp Fruit Co., 162 
Mo. A. 446, 142 SW 811. 


21. Alabama Grocery Co. v. Ham- 
mond, 285 Fed. 723 [certiorari den 
261 U. S. 621 mem, 43 SCt 433 mem, 
6iv Ls 6d: S31 mem]; Roaring Fork 
Potato Growers’ Assoc. Vv. 
ens Produce Co., 185 Mo. A. 1, 171 SW 
584; Koenig v. Caan: Boat Mfg. 
Co., 155 Mo. A. 685, 1385 SW 514. 


jerk Renne v. wie 188 Wis. 508, 
5 NW 385. 
' ee Martin, ete., Paint Co. v. Dan- 
iels, 27 Ga. A. 302, 108 SE 246. 


24. Outcault Adv. Co. v. Mack, 
(Mo. A.) 259 SW 511. 

25. See supra note 15 [a] (3). 

26. American Mfg. Co. v. Cham- 
ie Mien'Co.y da Gay Ay 5517 OSin 

27. Pate v. Ralston, 158 Iowa 411, 
139 NW 906, 51 LRANS,/735; Fairfax 
Textile Mills vy. Feingold, 273 Pa ios 
U6 AS 5 2be 

28. Pate v. Ralston, 158 Iowa 411, 
139 NW 906, 51 LRANS 735. 

29. Outcault Ady. Co. v. Caruthers- 
ville Plumbing, ete., Co., (Mo. A.) 230 


Cc. C. Clem- ~ 


954 [55 C.J.] 
formed the contract as to part of the subject mat- 
ter before the buyer attempted to cancel the entire 
order, he may recover the contract price for that 
part,*° without making a vain and futile attempt to 
deliver the remainder.*1 

[§ 957] (7) Demand. Where the sale is for cash 
on delivery, no demand is necessary as a condition 
precedent to an action for the price;*? and it is 
held that, where the contract is to pay for the goods 
at a time and place agreed, the commencement of 
the action is in itself a sufficient demand;** but 
where the price is to be paid by note or security, a 
demand is necessary to enable the seller to recover 
the price in money,** and a demand is also necessary 
if the price is to be paid in specific personal prop- 
erty or merchandise;** or if the contract stipulates 
for a demand.*® Where the contract is for a sale 
or return by a day certain, an action may be main- 
tained without a demand on the failure of the buyer 
to return the goods on the day stipulated.*” 

Where real property is to be transferred in part 
payment, and the buyer fails or refuses to tender a 
deed within a reasonable time, the seller is not re- 


SW 340. See Schreiber v. Wolf, 28 
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the property, and pay for it by note 


| eee 
f » - 
i 
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‘quired to demand a conveyance before suing to re- 


cover in money the balance due on the contract.** 


[§ 958] 2. Nature and Form of Action—a. In 
General. The seller may sue in assumpsit*® on the 
common counts*® where the price has not been speci- 
fied or agreed upon,*! or even where the goods were 
sold under a special agreement, if the terms thereof 
have been fully complied with by the seller,*? or full 
performance on his part has been prevented by the 
wrongful act of the buyer,#*? although,-in a case 
where the seller has fully performed, he may, at his 
election,** bring an action on the contract.*° Where 
goods are sold on credit, assumpsit will le at the 
expiration of the ecredit,#® but not prior to that 
time.47 There may be a recovery even if the prop- 
erty sold is attached to the realty, such as standing 
timber,*8 or a building,*® if delivery is made, but 
not otherwise.®® A suit in equity will not lie if the 
seller has not exhausted his*legal remedy.*? 

Particular forms of assumpsit. On a proper state 
of facts, the seller may bring suit in assumpsit on a 
common count for goods sold and delivered.°* How- 
ever, an action for goods sold and delivered will lie 


Wabash Portland Cement Co. v. Brac- 


Ga. A. 817. 113 SE 53 (the seller may 
sue for the purchase price where the 
xo0ods have been delivered and prior 
to delivery there was no breach by the 
buyer which would prevent the bring- 
ing of the action). 

30. Lynn M. Ranger, Inc. v. Gild- 
ersleeve, 106 Conn. 372, 138 A 142; 
Tremont Lumber Co. vy. Robinson 
umber Co, 160 La. 254, 107 S101. 

Tinve of accrual of right of action 
see supra § 947. 

81. Lynn M. Ranger, Inc. v. Gild- 
ersleeve, 106 Conn. 372, 138 A 142; 
Tremont Lumber Co. v. Robinson 
Lumber Co., 160 La. 254, 107 S 101. 


32. Ariz.—Agua Fria Copper Co. v. 
Bashford-Burmister Co., 4 Ariz. 208, 
30 PB) 983: 


Ind.—Rend v. Boord, 75 Ind. 307. 


‘"Iowa.—Davis Sewing Mach. Co. v. 
McGinnis, 45 Iowa 538. 


La.—Reine v. Poumairat, 8 La. Ann. 
282. 

N. Y.—Locklin v. Moore, 5 Lans. 
307 [are 57 N. Y. 360]; Maguire v. 
Durant, 20 NYS 617. 


[a] Person who buys property 
which has been stolen, and afterward 
sells it in good faith, and without 
any knowledge of the theft, is liable 
to the owner for its value, and no 
demand need be made before the com- 


mencement of an action. Ropinson 
v. Skipworth, 23 Ind. 3811. 
83. Lockin v. Moore, 5 Lans. 307 


[aff 57 N. Y. 360]; Maguire v. Durant, 
1 Misc. 509, 20 NYS 617. 


34. Offutt v. Morancy, 12 Rob. 
(La.) 92; Osborne v. Bell, 62 Mich. 
214, 28 NW 841; Russell v. Engle- 
hardt, 23 Mo. A. 36; Martin v. Fuller, 
16 Vt. 108. But see Linderman v. 
Disbrow, 31 Wis. 465 (where plaintiff 
sold certain property to defendant, 
the latter agreeing to pay therefor in 
notes of third persons which were to 
be due on or before Jan. 1, 1871, he 
might recover the price of the goods 
sold without showing a specific de- 
mand for such notes, where it ap- 
peared that he had demanded pay- 
ment long before suit brought and 
after the notes had become due and 
defendant had peremptorily refused 
to make any payment whatever). 


[a] Sufficiency of demand.—Where 
the seller requests the buyer to take 


and security as agreed, and he re- 
fuses to do so, no more formal deé- 
mand for the note and security_is 
necessary. Foster v. Adams, 60 Vt. 
392, 15 A 169, 6 AmSR 120. 


85. Goldsmith v. Greenly, 12 Del. 
371, 32 A 250; Otto Gas Engine Works 
v. Moore, 139 App. Div. 298, 123 NYS 
934; Hunt v. Westervelt, 4 E. D. 
Smith (N. Y.), 225; McBain v. Aus- 
tin, 16 Wis. 87, 82 AmD 705. 


36. Simmons vy. Cahoon, 68 N. C. 
393. 


37. White v. Perley, 15 Me. 470. 


38. Goodwin vy. Heckler, 252 Pa. 
332, 97 A 475. 

39. Genuine Panama Hat Works v. 
Paragon Hat Co., 245 Ill. A. 531; Wa- 
bash Portland Cement Co. v. Bracey, 
160 Ill. A. 18; Brewster Loud Lum- 
ber Co. v. General Builders’ Supply 
Co., 228 Mich. 559, 200 NW 283; Yei- 
ter v. Campau, 174 Mich. 94, 140 NW 
479; Bergman v. Service Caster, etc., 
Co., (Mo. A.) 249 SW 973; Shields 
Vie Petties ZN. Yoo d 22s Path vaNs UY. 
Super. 262]; Stowell Motor Car Co. 
v. Hull, 117 Mise. 789, 191 NYS. 570. 

Assumpsit generally see Assumpsit, 
Actiono£.5 (CJ. po L3sirs. 

40. U. S.—Kawin v. American Col- 
ortype Co., 243 Fed. 317, 156 CCA 97. 

Ala.—Mizell Mercantile: Co. v. Ca- 
dick Milling Co., 213 Ala. 669, 106 S 
139; Lucas E. Moore Stave Co. v. 
Woodley, 213 Ala. 570, 105 S 878; Mo- 
tor Sales Co. v. Birmingham Plectric 
Battery Co., 210 Ala. 277, 97 S 907; 
Manchester Sawmills Co. v. A. L. 
Arundel Co., 197 Ala. 505, 73 S 24. 


Fla.—Whittington v. Stanton, 63 
Mla b BLS Ss 48:9. 

Ill.—Dwyer v. Duquid, 70 Ill. 307; 
Wabash Portland Cement Co. v. Bra- 
cey, 160 Ill. A. 18. * 

Mich.—Michigan Hardware Co. v. 
Merrifield, 186 Mich. 253, 152 NW 948. 


41. In re Pierce, etc., Mfg. Co., 246 
Fed. 814, 159 CCA 116 [rev 231 Fed. 
$124) Jenkins i. vRichardson, 6 J.4s% 
Marsh. (Ky.) 441, 22 AmD 82; Snod- 
grass v. Broadwell, 2 Litt. (Ky.) 353; 
Ackerman y. Morrison, 45 N. S. 185. 

42. Ala.—Maas v. Montgomery 
Iron Works, 88 Ala. 323, 6 S 701. 


Peer n oo v. Wambacker, 62 Ga. 
321. 


Ill.—Eggleston v. Buck, 24 Ill. 262; 


ey, 160 Ill. A. 18. . 
Ind.—Monon Lumber Co. v. Ameri- 
can Case, etc., Co., 184 Ind. 11, 110 
NE 196; Wilson v. Mississippi Box 
Co., “76 “tnd: VA. 103, 30) NET a2 
Mass.—Knight v. New England 
Worsted Co., 2 Cush. 271. 


Mo.—Sweeney v. Willing, 6 Mo. 
teat Irwin v. Wilhoit, (A.) 199 SW 


N. Y.—Swan Lamp Mfg. Co. v. 
Brush-Swan Electric Light Co., 61 N. 
Y. Super. 11, 18 NYS 869; C. B. Keogh 
Mfg. Co. v. Eisenberg, 7 Misc. 79, 27 
NYS 356 [aff 149 N. Y. 592, 44 NE 
aaa Clark v. Fairchild, 22 Wend. 


ae C.—McRae v. Morrison, 35 N. C. 


43. Hartlove v. Durham, 86 Md. 
689, 39 A 617. 

44, See supra § 870. 

45. Monon Lumber Co. v. Ameri- 
can Case, ete., Co., 184 Ind.-11, 110 
NE 196. 

46. Reynolds v. Cleveland, 4 Cow. 


(N. Y.) 282, 15 AmD 3869; McRae v. 


Morrison, 35 N. C. 46. 


Time to sue generally see supra §§ 
947, 948. ® y : 2 


47. Phelan v. Crosby, 2 Gill (M<d.) 
462; Jones v. Brown, 15 Pa. Co. 202. 


48. Upson v. Holmes, 51 Conn. 500. 


49. Keyser v. Sunapee Dist. No. 8, 
35 N. H. 477. 


50. Gilliam v. Towles, 15 Ark. 64. 
goa Woolfolk v. Kemper, 31 Mo. A. 
52. Ala.—Vinegar Bend Lumber 


Co. v. Soule Steam Feed Works, 182 
Ala. 146, 62 S 279. 


Ill—Wabash Portland Cement Co. 
v. Bracey, 160 Ill. A. 18. 


Ind.—Monon Lumber Co. y. Ameri- 
can Case, etc., Co., 184 Ind. 11; 110 
NE 196; Wilson v. Mississippi Box 
Co., 76 Ind. A. 103, 130 NE 127. 

Mich.—Kemper-Thomas Woe v. 
Deitz, 204 Mich. 84, 169 NW 826. 


Vt.—Clark v. Edgell, 26 Vt. 108. 


[a] Action “has reference and re- 
lates to a situation where one per- 
son sold and delivered goods to an- 
other, and that other person either 
expressly or impliedly agreed to pay 
for the same. The cause of complaint 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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only when the contract is fully executed on the part 
otherwise the action should be for 
In some,®® but not 
other,°*® jurisdictions an acceptance of the goods by 
the buyer i is‘necessary to support an action for goods 
In order that an action either 
for goods sold and delivered®* or goods bargained 
and sold®* may be maintained, the sale must he com- 
plete to the extent that the ‘title has passed;°® if 
the title remains in the seller the action must be 
on the special contract;®° but the seller may waive 
a provision that title shall remain in him and re- 
Sometimes account 
annexed is used as a substitute for the common 
counts for goods bargained and sold or sold and de- 
While the seller may sue in indebitatus 
assumpsit,°* he does not, by so doing, sue for the 


of the seller ;>3 
goods bargained and sold.*4 


sold and delivered. 


cover on the common counts.®1 


livered.®? 


is the failure of such other person to 
perform his agreement to pay for the 
goods sold and delivered.’ Baliezew- 
re v. Putzcus, 33 Del. 137, 132 A 217, 

53. U. S—Hyde v. Liverse, 12 F. 
Cas: No. 63972, 1 Cranch C. C. 408. 


Ala.—Dukes v. Leowie, 13 Ala. 457. 

Del.—Pusey, etc., Co. v. Dodge, 19 
Del. 63, 19 A 248. 

Fla.—Sullivan v. Boley, 24 Fla. 501, 
5 S 244. 

IN.—Shepard v. Mills, 173 Ill. 223, 
50 NE 709 [aff 70 Ill. A. 72]; Olcese 
v. Mobile Fruit, etc., Co., 112 Ill. A. 
281 [aff 211 Ill. 539, 71 NE 1084]. 

Me.—Greenleaf v. Hamilton, 94 Me. 
118, 46 A 798; Greenleaf v. Gallagher, 
93 Me. 549, 45 A 829, 74 AmSR 3871. 

Mich.—Begole v. McKenzie, 26 
Mich. 470. 

Minn.—Restad v. Engemoen, 65 
Minn. 148, 67 NW 1146. 

N. H.—Messer v. Woodman, 22 N. 
H. 172, 53 AmD 241. 

N. J.—Trenton City Bridge Co. v. 
Perdicaris, 29 N. J. 2367: 


N. Y.—Harding aie Elliott, 47 App. 
Div. 624, 62 NYS 2 

N. C.—Allman vy. eae 
12. 

Eng.—Elliott v. Heginbotham, 2 C. 
Mail, 61 MCL 5450405) Reprint 
226; Forbes v. Smith, 11 Wkly. Rep. 
574; Boulter v. Arnott, 1 Cromp. & 
M. 333, 149 Reprint 427. 

Ont.—Moor y. Boyd, 23 U. C. Q. B. 
459. 


24 N. C. 


54. Ala.—McGowin v. Dickson, 182 
Ala.'161, 62'S 686. 

Del.—Pusey, etc., Co. v. Dodge, 19 
Del. 68, 49 A 248. 

Fla.—Standard Growers’ Exch. v. 
Howard, 82 Fla. 97, 89 S 345. 

Me.—Atwood v. Lucus, 53 Me. 508, 
89 AmD 713. 

N. C.—Allman v. Davis, 24 N. C. 12. 

Eng.—Forbes v. Smith, 11 Wkly. 
Rep. 574 

55. Smith, Fitzmaurice Co. v. Har- 
ris, 126 Me. 308, 138 A 389; Manning 
Mfg. Co. v. Miller, 87 Vt. 455, 89 A 
479. 

56. Ozark Lumber Co. v. Chicago 
Lumber Co., 51 Mo. A. 555. 

57. Hoffman v. Gosline, 172 Fed. 
113, 96 CCA 318. 

58. Del.—Pusey, etc., Co. v. Dodge, 
19 Del. 63, 49 A 248. 
Ahad ge v. Henderson, 107 Ill. 
141. 

N. H.—Clay v. Bohonon, 54 N. H. 
474. 

N. J.—Trenton City Bridge Co. v. 
Perdicaris, 29 N. J. L. 867; Doremus 
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v: Howard, 23 N. J. L. 390. 

Eng.—Rohde v. Thwaites, 6 B. & 
C. 388, 13 ECL 181, 108 Reprint 495. 

59. Necessity of transfer of title 
generally see supra § 952 

60. Pusey, etc., Co. v. Dodge, 19 
Del. 68, 49 A 248; John Deere Plow 
Co-ev-e Gorman, 9 Kan._A: 675, 59 P 
Iss Clay: Ve Bohonon, 54 N. H. 474. 

61. Shepard v. Mills, 173 Ill. 223, 
50 NE 709 [aff 70 Ill. a 72). 

62. Smith, Fitzmaurice Co. v. Har- 
ris, 126 Me. 308, 138 A 389. 

._ Action of, or on, account for goods 
sold and delivered: 
Account or account annexed general- 

Le see Aa and Accounting §§ 

1 
Book account see Accounts and Ac- 

counting § 226 

63. Wabash Poriana Cement Co. 
v. Bracey, 160 Ill. A. 18. 

64. Westinghouse HElectric,_ ete., 
Co. v. Samson Iron Works, 234 Fed. 
16, 148 CCA 32. 

65. Bickham v. 
(Pa.) 66. 

66. Kent v. Bowker, 38 Vt. 148; 
Waterman v. Stimpson, 24 Vt. 508; 
Porter v. Munger, 22 Vt. 191; Stearns 
vy. Haven, 16 Vt. 87; Wainwright v. 
Straw, 15 Vt. 215, 40 AmD 675. 

67. Del.—Pusey, etc., Co. v. Dodge, 
19 Del. 63, 49 A 248; Goldsmith v. 
Greenly, 12 Del. 371, 32 A 250. 

Me.—Slayton v. McDonald, 73 Me. 
50. 

Mass.—Baylies v. 
Mass. 325. 

Mich.—Pierson v. 
Mich. 90, 27 NW 865. 

Mo.—Galway v. Shields, 66 Mo. 313, 
27 AmR 351. 

N. H.—Ranlett v. Moore, 21 N. H. 
336; Mitchell v. Gile, 12 N. H. 390. 

Eng.—Rees v. Manner, 3 Smith K. 
Batts: 

Ont.—Hoskins v. Mitcheson, 14 U. 


Irwin, 3 Yeates 


Fettyplace, 7 


Spaulding, 61 


CAG. 6) Lan dai Dever SualuoOny poms. 
Q., B. £49; 
68. Pope v. Robinson, 1 Stew. 


(Ala.) 415; Moppin v. 4dtna Axle, etc., 
Co., 41 Conn. 27; Monticello School 
Town v. Grant, 104 Ind. 168, 1 NE 
302. 

69. U. S.—Slocomb v. Lurty, 22 F. 
Cas. No. 12,949, Hempst. 431. 

Conn.—Cummings v. Gleason, 72 
Conn. 587, 45 A 353. 

Ill.— McMillan v. Bethold, 
250. 

Ind.—Baldwin v. Threlkeld, 8 Ind. 
A. 312, 34 NE 851, 35 NE 841. 
‘i Iowa.—Hall v. Hunter, 4 Greene 
39) 


*By HENRY H. SKYLES (8§ 960-967). 


35 Ill. 


purchase price.*# 
debitatus assumpsit on a collateral promise guar- 
anteeing payment of goods sold to a third person.°® 


[§ 959] b. As Depending upon Mode of Payment. 
Except in some jurisdictions,®* if there is a special 
agreement to pay in other property or in services, 
it must be specially declared upon;®* but there'may 
be a recovery on the common counts if the sale is 
for money or its equivalent,°® or for a note, draft, or 
bill of exchange.®® 


[§ 960] 3. Defenses*?°—a. In General. 
matters of defense, which involve questions relating 
to the essential elements of a contract of sale, have 
already been! considered in connection with the gen- 
eral treatment of the parties,74 consideration or 
price,’? subject matter of the sale,** offer and ac- 
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The seller cannot maintain in- 


Many 


Me.—Pool v. Tuttle, 11 Me. 468, 26 


AmD 552. 


poet atky eS v. White, 108 Mass. 
Mich.—Stone v. Nichols, 43 Mich. 


16, 4 NW 545; 
Mich. 292; Gardner v. 
Dougl. 507. 


Mo.—Sweeney v. Willing, 6 Mo. 174. 


foe H.—Chamberlin y. Perkins, 55 N. 


N. Y.—Guilford v. Mulkin, 85 Hun 
489, 38 NYS 134; Corlies v. Gardner, 
2 N. Y. Super. 345; Bowser v. Cole- 
man, 134 NYS 948; "Johnson v. Smith, 
Anth. N. 1S ehoin We Kingman v. Hotaling, 
25 Wend. 423; Butler v. Haight, 8 
Wend. 5385. 


Pa.—Reid v. Morrison, 2 Watts & 


Gibbs v. Blanchard, 15 
Gorham, 1 


S. 401; Leas v. James, 10 Serg. & 
RVs 0s 
[a] Rule applied.—Where plain- 


tiff counts on a draft or bill of ex- 
change and for goods sold and de- 
livered, he may abandon the count on 
the draft and recover under the com- 
mon count. Slocomb v. Lurty, 22 F. 
Cas. No. 12,949, Hempst. 431; Freas 
Ve Driaret 2 Colo. 489. 


[b] Effect of fraud of buyer.—(1) 
Where the buyer gave his note for 
the price, but subsequently by fraud 
and misrepresentation induced the 
seller to give up the note on payment 
of part thereof, the latter may re- 
cover the balance in an action for 
goods sold and delivered. Blodgett 
v. Webster, 24 N. H. 91. (2) Also, if 
the seller, induced thereto by the 
fraud of the buyer, takes in payment 
a note of a third person, or other se- 
curity, he may on discovery of the 
fraud maintain an action for goods 
sold and delivered. Hawkins v. Ap- 
pleby, 4 N. Y. Super. 421; Pierce v. 
Drake, 15 Titers asf Y.) 4753 Belle va 
Ballance, 12 N. 391. 


70. Cross references: 
Breach of warranty as defense see 
supra § 797-800. 
Defenses to action: 
For damages for: 
Breach of sales contract see in- 
fra § 1026. 
Fraud see Fraud §§ 134-139. 
On contract in general see Con- 
tracts §§ 792-800. 
Exemptions against purchase money 
see Exemptions §§ 170-174. 
Illegality of contract as defense see 
supra §§ 151-158. 
Right to deductions from price in 
general see supra § 521. 


71. See supra §§ 13-22. 
72. See supra §§ 30-42. 


Failure of consideration as defense 
see infra §§ 963, 964. 


73. See supra §§ 23-29. 
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ceptance,’* mistake,75 innocent 


tions,’® fraud,7”7 duress and undue influence,*® for- 
mal requisites and contents of the contract,’® its 
modification,®! rescission,*®? 
Generally speaking, unless 
the buyer has waived or is estopped to set up a par- 
ticular defense,*4 any matter which presents a legal 
reason why plaintiff should not recover may be set 
up as a defense to the seller’s action for the purchase 
price of the goods;*° and the same defenses may 
be set up in an action by the seller on a note given 
by the buyer for the purchase price.*® 
ample, defendant may set up as a defense to an ac- 
tion for the purchase price that no sale, as alleged, 
that the claim had been compro- 


illegality,®° 
formance or breach.’ 


was made;5* 


74. See supra §§ 45-67. 

75. See supra §§ 77-84. 

76. See supra § 85. 

77. See infra § 962; and supra §§ 
86-110. 

78. See supra § 137. ' 

79. See supra §§ 142-150. 

80. See supra §§ 151-158, 

81. See supra § 223. 

82. See supra §§ 279-282. 

83. See supra §§ 283-530. 

84. See infra § 961. 

85. See cases infra this note. 


[a] Matters held to constitute de- 
fense.—(1) Agreement that purchase 
money was to be applied on a par- 
ticular debt. lLazier v. McCullough, 
6 Alta... 503. (sale. of shares of 
stock). (2) That the goods were de- 
livered in payment or part payment 
of a debt due the aileged buyer. 
Thieme v. Henderson, 82 App. Div. 
566, 81 NYS 543. 


86. Bright Nat. Bank vy. Hanson, 
68 Ind. A. 61, 113 NE 434; Liondale 
Mercantile Co. v. Gerber, 197 App. 


Div. 345, 188 NYS 825. 


Defenses to actions on notes in 
general see Bills and Notes §§ 999- 
1066%. 

87. 

417. 

88. Rumpp vy. Brandeis, 1 WklyNC 
(Mew) )y lala 


[a] An offer of compromise by the 
seller rejected by the buyer is no de- 
fense to an action for the price. 
Drucklieb v. Universal Tobacco Co., 
106 App. Div. 470, 94 NYS 777. 


89. Sheridan First Nat. Bank v. 
Cc. D. Woodworth Co., 7 Wyo. 11, 49 P 
406 (where plaintiff who was not in 
possession claimed under an invalid 
bill of sale). 

Failure of title as defense general- 
ly see infra § 965. 

90. Dold v. U. S., 154 U. S. 645, 14 
SCt (1187, 24 Ll. ed. 1103; Perkins 
Windmill Co. v. Kelly, 141 Mich. 459, 
104 NW 6638; Ferguson v. Netter, 141 
App. Div. 274, 126 NYS 107 [rev on 
other grounds 204 N. Y. 505, 98 NE 
16]; Joachimstal v. U. S. Metal, ete., 
Won so IN Ys L002: 


[a] Illustration.—Where a buyer 
of goods ordered them on the express 
condition and requirement that they 
should be of good merchantable qual- 
ity, and before their arrival the buy- 
er accepted the seller’s draft, and on 
examination of the goods upon their 
arrival, the buyer claimed that they 
were inferior in quality to the goods 
ordered, and refused to accept them 
or to pay the draft on presentation 
by the seller, as between the seller 
and the buyer, the buyer had the 
right to refuse the goods, and upon 
his doing so the consideration for his 
acceptance failed, and the seller could 


Berger v. Kramer, 188 NYS 
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‘misrepresenta- 


and per- 


For ex- 


price.°® 


not force a recovery upon the ac- 
ceptance. Ferguson v. Netter, 141 
App. "Div. 274, 126 NYS 107 [rev on 
ei grounds 204 N. Y. 505, 98 NE 
16]. 

As failure of consideration defense 
see infra § 968. 


91. Warder, etc., Co. 
110 Wis. 363, 85 NW 968. 


Return of goods as condition pre- 
bp Arar to other defenses see infra §8§ 
962—966. 


92. SBlounty © ve Edison General 
Electric Co., 106 Ga. 197, 32 SE 113; 
ee oe cr v. Harvey, 2 Sask. L. 
481. 


v. Pischer, 


93. Buntain v. Dutton, 21 Ii]. 190. 
94. American Jobbing Assoc. v. 
Wesson, 92 Ark. 287, 122 SW 664; 


Courier-Herald Pub. Co. v. American 
Type Founders’ Co., 34 Ga. A. 4738, 
130 SE, 80; Otto Gas Engine Works 
v. Moore, 139 App. Div. 298, 123 NYS 
934; Spaulding Mfg. Co. v. Lowe, 35 
ORIG) 55950 130i 915 9s 


[a] MTlustrations.—(1) Where a 
contract for the sale of goods, and a 
eredit for part of the price for goods 
exchanged, is executory, the seller’s 
refusal to give the credit upon the 
ground that the exchanged goods are 
worthless, amounts to a refusal to 
abide by the contract, and relieves 
the buyer from his obligation there- 
under. American Jobbing Assoc. v. 
Wesson, 92 Ark. 287, 122 SW 664. 
(2) Defendant in an action for the 
price of an engine and pump jack to 
be paid for when they were in suc- 
cessful operation, is entitled to show 
that they were not set up, as required 
by the contract, so as to operate a 


well. Otto Gas Engine Works v. 
a 139 App. Div.. 298) 123 NYS 
34. 


[b] Agreement to supply short- 
age.—(1) Where goods were sold for 
a gross sum, and notes given in part 
payment thereof before knowledge’ of 
a shortage, and thereafter, on com- 
plaint of shortage, a new set of notes 
in lieu of prior ones was_ given, 
coupled with a promise of ratification 
of the shortage, in the seller’s suit 
on the notes for the full balance of 
the price, where the buyer admitted 
execution of the notes and assumed 
the burden of proof, it was his priv- 
ilege to plead and show the seller’s 
noncompliance with his promise to 
supply the missing goods, and there- 
fore, in view of Civ. Code (1910) 
§ 5518, was not entitled to recover at 
all on the contract, but was restrict- 
ed to an action in quantum meruit 
for the value of the goods actually 
furnished. Courier-Herald Pub. Co. 
v. American Type Founders’ Co., 34 
Ga. A,. 473, 130 SH 80. (2) But 
where, in such a case, defendant did 
not undertake to abate the action on 
the express contract for partial fail- 
ure to perform, but pleaded total fail- 
ure of consideration, he was entitled 


‘ae. ee 
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mised;8% that the goods were purchased from an- 
other who had both title and possession,®® or were 
not those purchased and were rejected by the buy- 
er,®° or were returned to the seller and received by 
him without objection;®! that the seller failed to 
repair the article purchased as agreed,” unless such. 
agreement is a subsequent, independent, voluntary 
agreement;°* or, in case of an executory contract,. 
that the seller has otherwise refused or failed to 
abide by the contract of sale.°4 


Matters not defenses. Matter which does not pre- 
sent a legal reason why plaintiff should not recover 
the purchase price, either in whole or in part, can- 
not be set up as a defense to an action for such 
For example, it is no defense to such an 


to the difference between the con- 
tract price and the value of the arti- 
cles actually delivered and retained. 
Courier-Herald Pub. Co. v. Ameri- 
can Type Founders’ Co., supra. 


[c] Replacement of defective part.. 
—Where an agent for plaintiff, a 
manufacturing concern, delivered a 
buggy with a defective wheel to de- 
fendant with the understanding that 
no purchase was made unless a per- 
fect wheel was furnished, recovery 
cannot be had on the note for the 
price, where the wheel was not fur- 
nished as agreed and the buggy was 
tendered back. Spaulding Mfg. Co. 
Ve Lowe, 35, Okl. 559, 1300 RP 9597 


95. Bush v. MHessig-Ellis Drug 
Co., 10 Ga. A. 588, 73 SE 1097; Com- 
mercial Germania Trust, etc., Bank 
Ve Wi.) MM... Eloy t, .Co., 205) Tl. PAS 525 
McLane vy. Haydon, (Tex. Civ. A.) 
160 SW 1146. And see cases infra 
this note; and infra notes 96-16. 


[a] Matters held not to constitute 
defense.—(1) A check given by 
plaintiff's agent to defendant, to cov- 
er a Shortage in the agent’s account 
with defendant is no defense to an 
action by plaintiff against defendant 
for gasoline sold and delivered to 
him. Updike v. Texas Co., 147 Wa. 
208, 136 SE 591. (2) An agreement 
between seller and defendant to 
postpone an attempt to settle any 
dispute constitutes no defense. 
Fischer v. Hobbs Wall Paper Co., 177 
App. Div. 658, 164 NYS') 623. 
Failure of the seller to send a 
of lading is no defense to the buyer 
who receives the goods and resells 
them. T. J. Moss Tie Co. y. Stamp, 
(Mo. A.) 7 SW (2d) 407. (4) Mis- 
grading of lumber, whether through 
innocent mistake or fraud is no de- 
fense to a buyer who under the con- 
tract is liable for the contract price 
according to its actual grade and 
quality. Humble Bros. Lumber Co. 
v. Robertson, 230 Ky. 449, 20 SW (2d) - 
82. (5) The fact that plaintiff had 
caused the arrest of an agent, 
through whom the sale was made, for 
giving a check for the goods without 
funds to meet it, is no defense. Berg 
v. Citizens’ State Bank, 127 Kan. 354, 
273 P 462. (6) Where plaintiff who 
bought corn from a farmer disposed 
of part of it to defendants, the fact 
that defendants had a contract with 
the same farmer for the delivery of 
the same corn does not excuse them 
from paying plaintiff the purchase 
money, if they have not paid the 
farmer. McDowell v. Bowles, etce., 
Grain Co., 177 Iowa 744, 157 NW 173. 
(7) That buyer’s breach of contract 
ealling for installment shipments 
proved profitable to the seller by rea- 
son of resale of goods at price ma- 
terially higher than contract price 
does not preclude seller from re- 
covering contract price for goods 
delivered. Canadian Steel Fdys. v. 
Thomas Furnace Co., 186 Wis. 557, 
203 NW 355. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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action that there is a dispute between defendant and 
another as joint owners as to their title to the prop- 
erty;°° that the goods were destroyed after deliv- 
ery;°’ that the seller delayed in asserting a claim 
for loss of the property which was destroyed by 
fire while awaiting shipping instructions;?§ 
the purchase was improvident, the buyer being over- 
persuaded thereto;°® that the sale by which the sell- 
er acquired title was in fraud of creditors,! or that 


the amount due was by agreement 


buyer in fraud of the seller’s creditors ;? 


{[b] Assumption of buyer’s debts 
by third person.—The rights of a 
seller of goods cannot be affected 
by a transaction between the buyer 
and a third person, occurring subse- 
quently to the delivery and use of 
the goods, whereby such person has 
assumed payment of the debts of the 
buyer. Scott v. Middletown, etc., R. 
Co. 86) Nv-¥s 200 [afi 21 Hun’ 2317: 


[ec] Delay in presenting a check 
given in payment is not a defense 
in the absence of prejudice from the 
delay. Fritz v. Kennedy, 119 Iowa 
628, 93 NW 603. 


{d] Insurance.—That the _ seller, 
under a contract requiring the buyer 
to keep the article sold on credit in- 
sured, subsequently promised the 
seller to have insurance on an article 
taken in exchange transferred to the 
article sold, but instead had the in- 
Surance canceled, does not prevent 
recovery of the purchase money. 
Phelps v. Belle Isle, 29 Ga. A. 571, 
116°SE 217. 


fe] Limiting carrier’s liability.— 
Where a seller ships nursery stock 
in the usual manner, at an under- 
valuation to obtain a less freight 
rate, the buyer is not by the seller’s 
failure to preserve the carrier’s lia- 
bility to secure against freezing re- 
lieved of his liability to pay the price 
of trees killed from freezing en route. 
Southern Nursery Co. v. Winfield 
Nursery Co., 89 Kan. 522, 132 P 149. 


{f] Mistake in registration.—(1) 
The fact that a registered stallion 
sold as such was by mistake described 
in the registration book as having 
a star, when he had none, would not 
damage the purchaser beyond the 
cost of correcting the mistake in reg- 


istration, in the absence ‘of special 
damage. Mt. Pleasant National State 
Bank v. Ricketts, (Tex. Civ. A.) 152 
SW 646. (2) Registration of male 


animal generally see Animals § 126. 


[g] Subsequent agreement.—The 
accrued right to purchase price is 
not affected by a subsequent agree- 
ment, made without consideration, 
altering the original contract. Louis- 
ville Trust Co. v. Bayer Steam Soot 
Blower Co., 166 Ky. 744, 179 SW 1034. 


96. Hobkirk v. Green, 26 Misc, 18, 
55 NYS 605. 


97. Kentucky Wagon Mfg. Co. v. 
Blanton-Curtis Mercantile Co., 8 Ala. 
A. 669, 62 S 3868 [certiorari den 185 
Ala. 671, 64 S 1018]; Hayes v. Gross, 
9 App. Div. 12, 40 NYS 1098 [aff 162 
N. Y. 610; 57 NE 1112)5 *Goldie, ‘etc., 
Co. v. Harper, 31 Ont. 284. 


[a] Illustration.—Where a _ note 
was given for goods sold and deliv- 
ered, the seller to have title until the 
note was paid, or, in case of sale of 
the goods, to the proceeds, the con- 
tract providing that retention of title 
should not release the maker from 
payment of the note, and the goods 
were destroyed by fire before the note 
fell due, the consideration for the 
note did not thereby fail. Kentucky 
Wagon Mfg. Co., v. Blanton-Curtis 
Mercantile Co., 8 Ala. A. 669, 62 S 
368 [certiorari den 185 Ala. 671, 64 
S 1018]. 


98. Schenning v. Devere,_ ete, 
Lumber Co., 173 Wis. 20, 180 NW 136. 
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that 


retained by the 
that plain- 


[a] Thus where the seller has 
written the buyer urging immediate 
orders for shipment of the lumber 
because of the danger from fire while 
it remained piled near the railroad 
track, the fact that the seller, the 
goods being destroyed by fire during 
the unreasonable delay of the buyer 
in giving shipping instructions for 
its delivery, failed to make any claim 
against the buyer for six months 
after the loss does not defeat pie 
right of action. Schenning v. 


Ne Sis, Lumber Co., 173 Wis. 20, 
180 N 136. 
99. Ht ae Van eerice,. till Nor. “AL 


320, 85 SW 924. 


1, Cudd Ww" Williams; 39S. Cy 452, 
18 SE 3; Sheridan First Nat. Bank 
Vere Ons 7 Wyo. 11, 
49 P 406. 


2. Block v. Darling, 140 'U. S. 234, 
11 SCt 832, 35 Ee ed. 476: 


8. Corn Products Refining Co. v. 
Roser-Runkle Co., 10 OhNPNS 596.’ 


[a] Reason for rule.—‘“‘The plain- 
tiff’s cause of action is in no sense de- 
pendent upon or affected by the al- 
leged trust agreement. That agree- 
ment the defendant was not a party 
to and it is entirely collateral to the 
transaction sued upon.’ Corn Prod- 
ucts Refining Co. v. Roser-Runkle Co., 
10 OhNPNS 596, 598. 


Combinations in restraint of trade 
in general see Monopolies § 53 et seq. 


4 Corn Products Refining Co. v. 
Roser-Runkle Co., 10 OhNPNS 596. 


5. Headley Tiemiet COveVva Cran- 
ford, (Miss.) 38 S 548;. Cobb v. Beall, 
1 Tex, 342. 

6. U. S.—Trinidad Asphalt Mfg. 
Co. v. Trinidad Asphalt Refining Co., 
119 Fed. 134, 55 CCA 566. 


Ala.—Vinegar Bend Lumber Co. v. 
Soule Steam Feed Works, 182 Ala. 
146, 62 S 279; Georgia Pine Lum- 
ber Co. v. Central Lumber, etc., Co., 
6 Ala. A. 211, 60 S 512. 


TR Tene v. Warner El. 
monGa. Ac 125, 64 SE 663. 


(pose ne v. Frederickson, 59 
Nebr. 141, 80 NW 494.: 


N. H.—Kenniston v. Ham, 
H._501. 

N. Y.—Crocker v. Muller, 40 Misc. 
685, 883 NYS 189. 

B. C.—Rich v. North American 
Lumber Co., Ltd., 18 B. C. 543. 


[a] Buyer cannot urge as a de- 
fense: (1) That inventory was made 
by seller alone where the buyer re- 
fused to join with the seller in mak- 
ing an inventory as provided in the 
contract. Hayden v. Frederickson, 
59 Nebr. 141, 80 NW 494. (2) That 
buyer had revoked the authority of 
a third person to determine the val- 
ue of the goods as agreed. Kennis- 
tom ive. Ham) 29° Nii Boeb0L. C3) fhat 
hydraulic elevator failed to make the 
rate of speed desired by the own- 
er of the building where such fail- 
ure was not due to any defect, but 
to the failure of the owner to sup- 
ply the water pressure designated by 
the contract. Yancey v. Warner El. 
Mfg. Co., 6 Ga. A. 125, 64 SE 6638. 


[b] Failure to furnish data for 
pook.—Defendant cannot defeat an 


Woodworth Co., 


Mfg. 


29 N. 
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tiff is an unlawful trust and combination in re- 
straint of trade,* even though the price of the goods 
was fixed by the trust agreement;* or that payment 
was made to a third person by mistake.°® 
the buyer cannot set up as a defense a breach of 
agreement by the seller which was caused by the 
buyer’s own fault,® or at his request,’ or with his 
assent,? or which has caused him no injury;° 
can he set up the seller’s failure or refusal to comply 
with another contract with which he was not con- 


So also 


nor 


action for the price of a book he 
ordered, because it did not contain 
a biographical sketch of his life, 
where the contract provided that he 
was to send the data to plaintiff 
within a certain time, and he tes- 
tifies merely that he mailed it, with- 
out showing to whom or when, or 
that the postage was paid. Crocker 
v. Muller, 40 Misc. 685, 83 NYS 189. 

[c] Defect due to fault of buy- 
er.—The failure to put on the goods 
certain printed matter, to be com- 
municated by defendants before the 
time for delivery, is not a defense 
where defendants had never made any 
such communication, but disputed the 
contract, and absolutely refused to 
receive the goods. Kaufman yv. Ca- 
nary, 21. Mise. 302, 47 NYS 152. 

[d] Sale for exclusive use.— 
Where a buyer contracts to use the 
materials purchased exclusively in 
its own trade, the seller’s failure 
to fill orders for materials intended 
in whole:or in part for delivery to 
third parties pursuant to contracts 
made with them is no _ defense. 
Trinidad Asphalt Mfg. Co. v. Trinidad 
Asphalt Refining Co., 119 Fed. 134, 
55 CCA 566. 

[e] Nonvesting of title-—Where 
the seller complied with his part of 
the contract, and placed the buyer 
in possession thereof, so that all that 
remained to be done was the pay- 
ment of the agreed price, the buy- 
er, who was to take title only up- 
on payment is estopped from claim- 
ing that title had not vested, since 
the only reason why it had not vested 
was because of his own failure to 
perform his part of the contract. 
Vinegar Bend Lumber Co. v. Soule 
Mercure Feed Works, 182 Ala. 146, 62 


{f] Payment of charges.— Where 
a buyer voluntarily paid wharfage 
charges which under the contract the 
seller should have paid, the seller 
was not thereby deprived of his right 
to recover the price, since the vol- 
untary payment by the buyer was 
a waiver by him of any insistence 
that the seller’s duty had not been 
performed. Georgia Pine Lumber Co. 


v. Central Lumber, ete., Co., 6) Ala. 
AS 2. 60) Sr512: 
66. Si IC: 


7 De Witt v:. Culpepper, 
467, 45 SE 1. 

[a] A failure to advertise the 
goods by the seller, as agreed, can- 
not be set up as a defense, where 
the advertisement is stopped at the 
buyer’s request. De Witt v. Culpep- 
per, 66 S. C. 467, 45 SE 1 


8. Oilbelt Motor Co. v. George T. 
Bishop, Inc., 167 La. 183, 118 S 881. 


9. Stevens v. Weinberg, (Mo. A.) 
201 SW 603. 


[a] TIllustration.—A buyer of 
goods from a company which en- 
gages not to sell to other dealers 
within six blocks of the buyer’s store 
is not injured by the company’s sale 
to a dealer within the prescribed ter- 
ritory, where such dealer refuses to 
take the goods, and the buyer can- 
not defend the holder’s action on a 
note given for the price of the goods. 
on account of the company’s breach 
of agreement. Stevens v. Weinberg, 
(Mo. A.) 201 SW 603. 
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nected.?° 


business. +? 
out notice to the buyer.1? 


claim for the purchase money.'+ 


contract.'® 


Conditions precedent.17 Where 

lo. J. B. Colt Co. v. Finley, 130 
S.-C. 424, 126 SE 47; J. B. Colt Co. 
¥; Shealy, 130'S. C. 347, 126 SE 


[a] hus in a seller’s action for 
the contract price of a carbide gen- 
erator and fixtures, sold under a con- 
tract making no provision for in- 
stallation, the seller’s refusal to in- 
stall for the price specified in an- 
other contract, which was not con- 
nected up with the seller, was signed 
merely by the buyer, and Showed on 
its face that it could not be a valid 
contract until accepted by the con- 


tractor, is no defense. J. B. Colt 
Co. ve Binley, 130 “S.C. -424, 126 
SH Av td. b>. COltrCor v2) Shealys 1130 


S. C. 347, 126 SE 48. 


il. Smith v. Brougher, 
274 SW 532. 


[a] Thus where plaintiff contract- 
ed with defendants to sell them an 
automobile business, together with 
the transfer of an agency, for a bonus 
and the contract including such 
transfer was completed, in a _ sub- 
sequent action by plaintiff for bal- 
ance of money due, it is no defense 
that plaintiff had a contract with the 
automobile manufacturers which for- 
bade the transfer of the agency for 


(Mo. A.) 


a bonus. Smith v. Brougher, (Mo. 
A.) 274 SW 532. 

12. Smith v. Brougher, (Mo. A.) 
274 SW 532. 

13. Argonia Oil, etc., 


Co. v. Was- 
son, 111 Kan. 124, 206 P 320. 


Seller’s lien generally see supra 
§§ 873-888. 


14, Edson v. Magee, 43 Pa. Super. 
7. 

15.) Dalton v. Bunn, 137 Ala. id, 
34 S 841. 


16. Carrico v. J. E. Duval Print- 
ing Co., 219 Ala. 65, 121 S 59; Iver- 
son vy. Jenkins, 154 Md. 695, 140 
A 46; Mark v. Stuart-Howland Co., 
226 Mass. 35, 115 NE 42, 2 ALR 678; 
Fillmore v. Johnson, 221 Mass. 406, 
109 NE 153; Indian Mountain Jellico 
Coal Co. v. Asheville Ice, etc., Co., 
134 N. C. 574, 47 SE 116. 


{a] Thus the fact that a distribu- 
tor, contracting to sell refrigerators, 
turned the uncompleted contract over 
to the manufacturer is no defense 
against the claim for the price of 
refrigerators delivered. Iverson v. 
Jenkins, 154 Md, 695, 140 A 46. 


{[b] Breach of the exclusive agen- 
cy provisions of a contract by fail- 
ure to accept defendant’s orders for 
goods thereunder would not alone 
prevent plaintiff's recovery for goods 


It is no defense to an action for the pur- 
chase price of a business under a consummated con- 
tract that plaintiff had contracted with a third per- 
son not to transfer such business,'! or that, contrary 
to agreement, plaintiff thereafter remained in such 
It is no defense to the buyer’s personal 
liability that the seller permitted the property on 
which he had a lien to be taken out of the state with- 
Where the goods have 
been set apart subject to the buyer’s 
defense that the seller has delayed in enforcing his 
In assumpsit on 
an implied contract for goods sold and delivered and 
retained by the purchaser, defendant cannot plead 
in bar an express contract of sale and its breach; 
and when the contract is divisible a breach as to a 
part thereof is no defense to an action for the price 
of goods actually delivered in accordance with the 


SALES 


order, it is no 


the seller fails 


already sold and delivered. 
Stuart-Howland Co., 226 Mass. 35, 
115 NE 42, 2 ALR 678. 


17. Condition precedent to: 
Breach of warranty as a defense see 
supra § 808. 
Failure of consideration as a defense 
see infra §§ 963, 964. 
Fraud as a defense, Bee infra § 962. 
Offset see infra § 9 


Return of Co anaeanten as condi- 
tion to defense of fraud or failure 
of consideration to action on note 
in general see Bills and Notes § 1008. 


18. See supra §§ 951-957. 


19:. National Cable. ete. Conv. 
Filbert, 31 S. D. 244, 140 NW 741, 
45 LRANS 258. 


20. Lumry v. Kryzmarzick, 48 N. 
D. 234, 184 NW 254. 


[a] Thus where title has not 
passed under a contract selling spe- 
cific property, and the seller has been 
guilty of a substantial breach of the 
contract, the purchaser may defend 
an action for the price notwithstand- 
ing his prior failure to effect a re- 
scission. Lyumry v. Kryzmarzick, 48 
N. D. 234, 184 NW 254. 


21. Fairbanks v. Owens, 46 Ill. A. 
80; Clark Impl. Co. v. Priebe, 52 S. 
D. 606, 219 NW 475. 


[a] Thus where defendant pleads 
a violation of the contract by the 
seller in selling similar goods in ter- 
ritory prohibited by the contract, de- 
fendant can not retain the goods 
without paying for them, but it is 
his duty to return them before he 
can escape all liability, and if he 


does not do so he can only recoup. 


damages occasioned by the sSseller’s 
breach of contract. Fairbanks v. 
Owens, 46 Ill. A. 80. 


22. Estoppel gonorally 
toppel 21 C. J. p 1052. 


Estoppel or Lana as to: 
Breach of warranty see supra §§ 773-— 
790. 
Defects in or objections to: 
Contract of sale in general see su- 
pra §§ 159-162. 
Quality or condition of goods see 
supra §§ 414, 426-432. 
ora, oe of goods see supra §&§ 
39 , 

Title of seller see supra § 286. 
Defenses to action on contract 
general see Contracts § 800. 

Delivery of goods: 
it ae see supra §§ 298-300, 
7 


see Es- 


in 


Place of see supra § 324. 

Quality or condition of goods de- 
inl See supra §§ 414, 426— 
32. 


ie ee 


[§§ 960-961 


to perform a condition precedent to his right to the 
purchase price,!® the buyer need not rescind by re- 
turning the goods in order to avoid liability,*® par- 
ticularly where title has not passed;?° but where 
a breach of condition subsequent is relied on as an 
absolute defense, there must also be a rescission of 
the contract and a return of the goods.*+ 


[§ 961] b. Estoppel or Waiver as to Defenses in 
General.?”, Defendant, by reason of his acts, words, 
or conduct in respect to a particular defense to which 
otherwise he would be entitled,?* as by reason of his 
failure to perform conditions precedent to the inter- 
position of the defense,?* may be held to be es- 
topped, or to have waived, his right, to assert such 
defense,?® such as the defense of fraud,?° or fail- 
ure of consideration.?? 
for the goods on one ground cannot afterward set 
up another ground as a defense to an action for the 
price;?° but the mere fact that he has made pay-- 
ments since discovery of defects does not debar him 


A buyer who refuses to pay 


Mark v. {Delivery of goods:—Continued 


Quantity delivered see supra §§ 
390, 391. 
Time of see supra §§ 341-345. 
Failure of consideration as a defense 
see infra §§ 963, 964. 
Fraud as a defense see infra § 962. 
Payment see. supra §§ 505, 579-583. 
Rar oua of contract see supra §8§ 


sen See supra § 960; infra §§ 962-— 
aoc See supra § 960; infra §§ 962— 
25. See cases infra this note. 

[a] Defense held waived.—In an 
action on notes for the price of pho- 
nographs, the defense that a bond 


guaranteeing commissions, earned by 
defendant in selling other phono- 
graphs is void, because signed by 
individual partners composing plain- 
tiff firm, is eliminated when defend- 
ant surrenders the. sales 
thereby waiving the right to future 
commissions. Brenard Mfg. Co. v. 
M. Levy, Inc., 161 La. .496, 109 S 
43 [aff 2 La. A. 577, 4 La. A. 279]. 


{[b] Defense held not waived.— 
Where plaintiff accepted a note in 
payment of an account, and defend- 
ant’s counsel agreed not to set up 
the giving of a note as a defense 
in case it was returned, and plain- 
tiff failed to return the note, defend- 
ant did not waive his right to inter- 
pose that defense. Barton Lumber 
Co. v. Gibson, 178 Mo. A. 699, 161 
SW 357. 


[ec] The right to accept goods un- 
der protest, as a defense, is waived 
by a subsequent agreement, under 
which the buyer pays the contract 
price, less a claimed deduction, which 
is left open to be adjusted. Huttig 
Sash, ete: Co: ov. Allen Mfe. Cog 
1386 La. 487, 67 S 340. 


26. See infra § 962. 
27. See infra §§ 963, 964. 
28. United Fruit Co. v. Bisese, 25 


Pa. Super. 170. 


[a] Thus where a buyer of fruit 
refuses to pay for it solely on the 
ground that the fruit was frozen 
on its arrival, he cannot subsequent- 
ly, in an action against him for the 
purchase-money, allege as a ground 
for refusal that the quantity sent 
was in excess of the quantity or- 
dered. United Fruit Co. v. Bisese, 
25 Pa. Super. 170. 


Waiver of payment in general see 
supra §§ 505, 579-583. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~ 


agency, . 


§§ 961-962] 


from refusing to pay the balance and to recover pay- 
So where the buyer retains the prop- 
erty after its defects are discovered, he cannot set 
up breach of contract and fraud as a separate and 
distinet defense;*° and if when notified thereof he 
makes no objection to the shipment of a less quantity 
than ordered until after the goods are received and 
found to be in a damaged condition, he cannot set ° 
up the shipment of a less quantity in defense of re- 
covery of the purchase price of the goods delivered.*1 
A buyer of a machine who keeps and uses it after 
his alleged rescission of the contract, cannot rely 
on such rescission to defeat an action for the price.?? 


Giving a promissory note for the purchase price 
of an article will not preclude the maker from set- 
ting up in defense to a suit on the note, that the 
consideration therefor has failed for the reason that 


ments made.?® 


29. Borden Aicklen Auto Supply 
Co. v. Mid City, 4 La. A. 489 

30. Smith v. Hedges, 89 Mise. 183, 
152 NYS 95 [aft 170 APP. Div. 349, 
155 NYS 934 (aff 222 N. Y. 701 mem, 
119 NE 1077 mem)]. 
_ Estoppel or waiver as to defects 
in quality or condition in general 
See supra §§ 414, 426-432. 

31. Roth v. Roach, 115 Okl. 
242 P 201. 
.. Estoppel or waiver as to quantity 
in general see supra §§ 390, 391. 


32. John D. Gruber Co. v. Smith, 
195 Mich. 336, 162 NW 124. 


33. Means v. Subers, 115 Ga. 371, 
41 SE 6338. 
Estoppel or waiver as to: 
Defenses to notes in general see Bills 
and Notes § 1007. 
Failure of consideration as a defense 
in general see infra §§ 963, 964. 


34. White Sewing Mach. Co. v. 
Wilson, 164 Ky. 760, 176 SW 204. 


35. White Sewing Mach. Co. v. 
-Wilson, supra. 


{a] Thus where defendant, with 
knowledge that plaintiff’s salesman 
was unauthorized to execute an agree- 
ment collateral to the order and of 
plaintiff’s disavowal of such agree- 
ment, executes its note in payment 
for the order, it is estopped from set- 
ting. up a breach of such agreement 
as a defense to plaintiff's poe a 
note. White Sewing Mach. Co. 
Wilson Co., 164 Ky. 760, 176 SW 204, 


36. Means v. Subers, 115 Ga. 371, 
41 SE 633; Edison General Plectric 
Co. v. Blount, 96 Ga. 272, 23 SH 206 
Mound eA Roofing Tile Co. v. Walk- 
er, 33 Ga. A. 207, 125 SE 863. 


[a] catere for fertilizers.—The 
maker of a note given for the pur- 
chase price of fertilizers, with full 
knowledge of the fact that crops upon 
which the fertilizers had been used, 
had failed, is precluded from setting 
up, as a defense to the note, the fact 
that the guaranteed analysis did not 
correspond with the official analysis, 
where he could have discovered this 
fact by inquiry at the office of the 
commissioner of agriculture before 
the note was given. Montfort v, 
Americus Guano Co., 108 Ga. 12, 33 
SE 636. 

Estoppel or waiver as to quality or 
condition in general see supra §§ 414, 
426-432. 

37. Means v. Subers, 115 Ga. 371, 
41 SE 633; Mound City Roofing Tile 
Co. v. Walker, 33 Ga. A. 207, 125 SHE 
863. 

38. Fraud of seller generally see 
supra §§ 86-110. 

Recoupment, set-off, and counter- 
claim for fraud see infra § 969. 

39. See supra §§ 86-110. 
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40. Pilcher v. Thompson, 29 Ga. A. 
493, 116 SE 49; Langley v. Joudrey, 
Gacy S. 451, 15 DomLR 10, 13 EastLR 

[a] Retaining property.—Although 
a promissory note given for the pur- 
chase price of a stallion is obtained 
by the fraud of the payee, the maker 
by retaining the stallion may deprive 


| himself of the defense of fraud, and 


be compelled to seek relief by way of 
counterclaim for deceit: Langley v. 
Joudrey, 47 N. S. 451, 15 DomLR 10, 
13 HastLR 432. 

Estoppel or waiver as to defenses 
in general see supra § 961. 

Waiver of fraud generally see supra 
§§ 159-162. 

41. Ark.—Warden  v. 
110 Ark. 215, 161 SW 151. 

Cal.—F lint v. Lyon, 4 Cal. 17. 

Conn.—Land Finance Corp. v. Fitz- 
gerald, 105 Conn. 434, 135 A 553. 

Ga.—Pilcher v. Thompson, 29 Ga. 
A, 498, 116 SE 49. 

Ind.—Sonneborn v. Bowser, 64 Ind. 
A. 429, 116 NE 66; Wulschner-Stew- 
art Musie Co. v. Hubbard, 44 Ind. A. 
526, 89 NE 794. 

Iowa.—-International Harvester Co. 
v. Tjentland, 181 Iowa 940, 165 NW 
180. 


Middleton, 


Me.—Bailey v. Webber, 113 Me. 434, 
94 A 758. 


Mo.—Ozark Motor Co. v. Horton, 
(A.) 196 SW 395. 


N. J.—Oxweld Acetylene Co. v. 
Rizzotti, 91 N. J. L. 417, 103 A 989. 


N. Y.—De Vaughn vy. Frank E. Mc- 
Gray~Co.; 222 App? Div."533,.226: NYS 
474; Bernham Chemical, etc., Corp. v. 
Shiv-A-Hoy, 200 App. Div. 399, 193 
NYS 3872 [mod on other grounds 234 
N. Y. 563 mem, 138 NE 447]. 


Okl.—Mt. Hope Nurseries Co. v. 
Jackson, 36 Okl. 278, 128 P 250, 45 
LRANS 243. 

Pa.—Rumsey v. Shaw, 212 Pa. 576, 
61 A 1109; Krumbhaar y. Birch, 83 
Pa. 4236; Weimer v. Clement, 37 Pa. 
147, 78 AmD 411. 


S. C.—Eureka Elastic Paint Co. v. 
Bennett-Hedgpeth Co., 85 S. C. 486, 67 
SE 738. 


Tex.—Hallwood Cash Register Co. 
v. Berry, 35 Tex. Civ. A. 554, 80 SW 
857. 

[a] Entire or severable contracts. 
—Where a buyer, by false representa- 
tions of an agent that a thresher and 
hay press were in transit, was in- 
duced to accept a tractor, he may in- 
terpose such representation as a de- 
fense in an action for the price wheth- 
er the contract was divisible or in- 
divisible. International Harvester 
Co. v. Tjentland, 181 Iowa 940, 165 
NW 180. 


[b] Mere expressions of opinion 
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the article sold was defective,** or that there had 
been other breach of contract,** unless at the time 
the note was given the maker had full and complete 
knowledge of the breach,*® or that the article was 
defective,*® or that prior thereto he had inspected 
the article, and the defects therein were patent.** 


Particular Defenses—(1) Misrepre- 
sentation and Fraud by Seller.?§ 
representation on the part of the seller or his agent 
as an inducement to the sale,*® unless it has been 
waived by the buyer,*® may be pleaded by him as 
a defense to an action for the purchase price,*! or 
to an action on a note given for such price,*” except 
as against a bona fide holder in due course.*# 
defense is available although the fraud was not al- 
leged: as the sole inducement to the sale.#4 
fraud may constitute a defense pro tanto and entitle 


Fraud and mis- 


This 
Such 


(1) which do not constitute fraudu- 
lent representations as to facts (see 
supra § 100), (2) are not available as 
a defense to an action for the pur- 
chase price (L. D. Powell Co. v. Bern- 
stein, 164 NYS 795). 

42. Ala.—uUtley v. Stevens, 221 Ala. 
666, 1380 S 405. 


Ark.—Benton County Hardware Co. 
v. Grimes, 129 Ark. 583, 194 SW 850. 


Cal.—Field v. Austin, 131 Cal. 379, 
63 P 692 


Géanttand Finance Corp. v. Fitz- 
gerald, 105 Conn. 434, 1385 A 553. 


Ga.—Williamson v. Walker, 24 Ga. 
257, 711 AmD 119; Mizell Live Stock 
ee v. Banks;( 10 «Ga. “A362, 2785 SE 

Ill. Ray v. Virgin, 12 Ill. 216. 


Ind.—Davis v. Jackson, 22 Ind. 233; 
Matlock v. Todd, 19 Ind. 130; Bright 
Nat. Bank v. Hanson, 68 Ind. A. 61, 
113 NE 434. 


I<y.—Smith, etc., Co. v. Morgan, 152 
Ky. 430, 153 SW 749; Thornton v. 
Johnson, 2 B. Mon. 459; Cash v. De- 
long, 53 SW 10387, 21 KyL 1063. 

Miss.—Harman v. Sanderson, 14 
Miss. 41, 45 AmD 272. 


Ps soars ik Gi v. Alexander, 27 Mo. 


N. C.—Unitype Co. v. Ashcraft, 155 
NaC. 63; 71 -SE 61.) 

Okl.—Ratliff v. Farmers’ State 
Bank, 57 Okl. 600, 157 P 318; Noble 
v. Fox, 35 Okl. 70, 128 P 102, 48 LRA 
NS 933. 

Pa.—Price v. Lewis, 17 Pa. 51, 55 
AmD 536. 


anne ath .—Keely v. Turbeville, 11 Lea 


[a] Makers of a note, sued by. the 
transferee thereof, are entitled to 
prove that the payee’s agent falsely 
represented that the notes need not 
be paid if the goods were unsatisfac- 
tory. Utley v. Stevens, 221 Ala. 666, 
130 S 405. 

[b] Fraud between seller and co- 
buyer.—Where several persons, in or- 
der to buy a horse, agree to pay a 
certain price, a secret agreement be- 
tween the seller and one of them, 
whereby he receives his share for 
nothing, entitles the others to defeat 
recovery on the notes for the price. 
Noble v. Fox, 35 Okl. 70, 128 P 102, 
43 LRANS 933. 

Fraud as defense to action on bill 
or note in general see Bills and Notes 
§§ 1045-1051. 

43. Utley v. Stevens, 221 Ala. 666, 
130 S 405; Land Finance Corp. v. 
Fitzgerald, 105 Conn. 434, 1385 A. 553. 

Fraud as a defense against bona fide 
holder in general see Bills and Notes 
§§ 1047-1049. 

44. Rice v. Gilbreath, 119 Ala. 424, 
24S 421. 


960 [55 C.J.] 


defendant to a reduction of the contract price to 
the extent of the damages sustained,*® or if the dam- 
ages sustained are equal to or greater than the price, 
it may defeat the action entirely.4° The buyer is 
not precluded from pleading such fraud in an action 
on a note given for the purchase price or a part there- 
of, by the fact that he failed to comply with his 
agreement to execute a mortgage to secure the 
note,*? or by the fact that he has brought suit against 
the seller for such fraud,*® or that a written war- 
ranty of the property has been given,*® or that he 
was not damaged by the false statements;°° but it 
has been held that in a suit on a note the defense 
of fraud in inducing defendant to execute the con- 
tract must be such as would justify its rescission.*+ 

In filling blanks. Fraud of the seller’s agent in 
filling in blank notes, contrary to the contract of 
sale, may be pleaded in defense to an action on such 
notes.°? 

In obtaining payment. Bad faith and misrepre- 
sentations of a seller in obtaining part payment of 
the purchase price after the same is due is no de- 
fense to an action for the balance.** 


Fraud as sole inducement generally lajale 
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Oxweld. Acetylene Co. v. Dar- 


= 


‘ 
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Misrepresentation without fraud. Misrepresenta- 
tion, made through mistake, is generally available 
as a defense to an action for the price;°* but where 
the buyer accepts a bill of sale without warranty 
which shows on its face that he took at his own risk, 
he cannot defend a suit on a note given for the 
purchase-money, on the ground of misrepresentation 
without fraud.°® 

Undue influence in inducing the buyer to pur- 
chase®® is a good defense.** 


Conditions precedent. Fraud, by which a buyer 
is induced to make a purchase ‘of personal proper- 
ty,°8’ which is delivered to him, ordinarily cannot 
be availed of: as a complete defense to an action for 
the purchase price, unless the buyer, upon becoming 
aware of the fraud, has seasonably rescinded the 
contract,*® and returned or offered to return the 
property to the seller.°° Such rescission and re- 
turn, however, is not nécessary as a condition to 
such defense where the property is worthless,®* or 
where it was delivered by the seller to a third per- 
son without the authority of the buyer, under a 
written order to which the buyer’s signature was 


Conditions precedent to rescission 


See supra § 88. 


45. Dolan v. John Douglas Co., 4 
Colo. A. 280, 35 P 670; Brockhaus v. 
Sehilling,).52. Mos Ar 73s. RW Er Muir; 
ince Vemchurch “Constr Conn (Ne di. 
Mise. 633, 146 A 677. 


[a] Thus where a buyer, has fail- 
ed to rescind the contract, he is re- 
mitted to damages sustained by rea- 
son of false representations as to 
quality for the trouble, repairs and 
alterations necessary to make the ar- 
ticles or goods available for the pur- 
pose for which they were bought. 
Dolan v. John Douglas Co., 4 Colo. A. 
280, 30° Ee 670) 


Recoupment, set-off, or counter- 
claim for fraud in general see infra 
§ 969. 


46. Wulschner-Stewart Music Co. 
v. Hubbard, 44 Ind. A. 526, 89 NE 
794; Barnard v. Napier, 167 Ky. 824, 
181 SW 624. 


[a] ‘If the property is worthless, 
and the purchase has been induced by 
fraud, such fraud constitutes a com- 
plete defense barring a recovery of 
the purchase price. Barnard v. Na- 
pier, 167 Ky. 824, 181 SW 624. 


47. Cash v. Delong, 538 SW 1087, 21 
KyL 1063. 


48. Smith v. Carlson, 36 Minn. 220, 
30 NW 761; Wiltsie v. Northam, 16 
N. Y. Super. 162. 


49. Ratliff v. Greentop Farmers’ 
State Bank, 57 Okl. 600, 157 .P 318. 


Warranty as not affecting buyer’s 
right to avail of fraud generally see 
supra § 109. 


50. J. I. Case Threshing Mach. Co. 
v. Webb, (Tex. Civ. A.) 181 SW 8538. 


[a Rule requiring injury not ap- 
plicable.-—The rule “that fraud in or- 
der to be the basis for the recovery 
of damages, must have resulted in 
pecuniary injury to the party com- 
plaining”’ (see Fraud § 77) “applies 
generally to only those cases where 
the injured party is seeking to recov- 
er damages from the wrongdoer as 
indemnity against the injury which 
he has sustained by reason of the 
fraud, and has no just application 

, where the fraud is relied 
upon ‘as a defense to the enforcement 
of an executory contract.” J. I. Case 
Threshing Mach. Co. vy. Webb, (Tex. 
Civ. A.) 181 SW 853. 


den, (Tex. Civ. A.) 194 SW 1131. 

52. Brenard Mfg. Co. v. Allen, 1 
La. A. 44. 

53. Thompson v. Menck, 4 Abb. 
Dec. (N. Y.) 400, 2 Keyes 82 [rev 22 
HowPr 431]. 

54. Eureka Elastic Paint Co. v. 
Bennett-Hedgpeth Co., 85 S. C. 486, 
67 SE 738; Means v. Brickell, 20 S. C. 
We Gone : 

Mistake as affecting contract of sale 
generally see supra §§ 77-84. 

55. Stewart vy. Bradford, 26 Ala. 
410. 

Innocent misrepresentations in gen- 
eral see supra § 85. 


56. See supra § 137. 


57. Sour Mash Distilling Co. v. 
Cavanagh, 4 Pa. Co. 373. 


58. See supra §§ 96-110. 


59. Ala.—Young v. Arntze, 86 Ala. 
116; 5S) 253. 


Cal.—Rohrbacher v. Kleebauer, 119 
Cale 260} 051 Paste) IOby sya Orezon 
RACH Ry 1 COmn 98 Cale O On ooueen WOOO 
Upper San Joaquin Canal Co. v. 
Roach, 78 Cal. 552, 21 P 304. 


Conn.—Land Finance Corp. v. Fitz- 
gerald, 105 Conn. 434, 185 A 553. 


Ga.—Mizell Live Stock Co. v. 
Banks, 10 Ga. A. 362, 73 SHE 410. 


Tll—Foulk v. Eckert, 61 Ill. 318. 


Iowa.—Cox vy. Cline, 147 Iowa oe 
126 NW 330. 


Ky.—Barnard v. 
824, isi SW 624; 
Jed. Marsh 202% 


Mich.—Rumsey v. Fox, 158 Mich. 
248, 122 NW 526. 


Miss.—Simmons _ v. 
Miss. 584.- 

Mo.—Barron v. Alexander, 27 Mo. 
530; Ozark Motor Co. v. Horton, (A.) 
196 SW 395. 

Vt.—Harrington v. Lee, 33 Vt. 249. 

[a] Notice of rescission of the 
contract is not necessary to enable 


the buyer to defend an action for the 
price, where the article was not seen 


Napier, 167 Ky. 
Bain v. Wilson, 1 


Cutreer, 20 


bought upon faith of false representa- 
tions as to its character, made by the 
seller, and the article was never re- 
ceived or accepted by him. Foulk y. 
!Hekert, 61 Ill. 318. 


by him before. the purchase, but he ; 


see supra §§ 257-266. 


Rescission of contract of sale gen- 
erally see supra §§ 224-282. 


60. Conn.—Land Finance Corp. v. 
Fitzgerald, 105 Conn. 434, 135 A 553. 


Ga.—Mizell Live Stock Co. v. Banks, 
10 Ga. A. 362, 73 SE 410. 


Ind.—Howard v. Cadwalader, 5 
Blackf. 225, 


Iowa.—Bradley v. Palen, 78 Iowa 
126, 42 NW 623; Johnson v. Barney, 
1 Iowa 531. 


Ky.—Debaun v. Weaver, 190 Ky. 
685, 689, 228 SW 27 [cit Cyc]; Barn- 
ard v. Napier, 167 Ky. 824, 181 SW 
oa Bain v. Wilson, 1 J. J.. Marsh. 


Je sara aves v. Cutreer, 20 Miss. 


Mo.—Barron vy. Alexander, 27 Mo. 
530; Ozark Motor Co. v. Horton, (A.) 
196 SW 395. 


N. Y.—Coplay Iron Co. v. Pope, 108 
N.Y. 232, 15 NE 335 att, 13 Dai 
144]; Youngs v. Kent, 32 N. Y. Su- 
per. 248; Burton vy. Stewart, 3 Wend. 
236, 20 AmD 692. 


Oh.—Ohio Forging Co. v. Lamb, 9 
on Dec. (Reprint) 199, 11 CineLBul 
Wash.—Archibald vy. 
Wash. 602, 102 P 656. 


But see Cushwa v. Forrest, 6 F. 
Cas. No. 3,517, 4 Cranch C. C. 37 (hold- 
ing that if defendant proves fraud in 
the sale, he need not show that he 
offered to return the property, for 
fraud vacates the contract, and plain- 
tiff cannot recover on it). 


[a] Delay.—Where stock is pur- 
chased October 16th, and the buyer 
discovers its worthlessness December 
15th, but makes no offer to return it 
until after commencement of an ac- 
tion for the balance on the price, Feb- 
ruary 38rd, there is not such a delay 
as will bar the defense of fraud. 
arehibeit v. Hahn, 53 Wash. 602, 102 

656. 


Return of consideration as condi- 
tion to defense of fraud in action on 
nots in general see Bills ahd Notes § 


61. Withers v. Green, 9 How. (U. 
S:) 213, 13 L. ed. 109; Boggs v. Wann, 
58 Fed. 681; Barnard v. Napier, 167 
Ky. 824, 181 SW 624; Burton v. Stew- 
art, 3 Wend. (N. Y.) 236, 20 AmD 692. 
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obtained by fraud,*? or where fraud is pleaded mere- 
ly in reduction of damages;** and where by reason 
of a change of circumstances, there can be no rescis- 
sion, the misrepresentation may be set up only in 


reduction of damages.°4 


[§ 963] (2) Failure of Consideration®*>=— 
A total failure of consideration®® may be 
pleaded as an absolute defense to an action either 
on the contract, or on a note, for the purchase 
price,°* unless the buyer has waived or is estopped 
to set up such defense;®® but the fact that agree- 
ments made by the seller which have not been ful- 
filled constituted additional considerations for the 
purchase will not avail to defeat an action for the 
price where the value of such considerations is un- 


General. 


62. Martindale v. Harris, 26 Oh. 
St; 379: 
[a] Delivery to third person pro- 


cured by fraud.—In an action for 
goods sold and delivered to a third 
person under a written order of de- 
fendant, it is not necessary, in order 
to defeat the action for fraud, to show 
that the goods were returned on dis- 
covery of the fraud, where it is shown 
that they were so delivered without 
the authority of defendant, who sign- 
ed the instrument on the false repre- 
sentation that it was a mere recom- 
mendation of the goods described. 
Martindale v. Harris, 26 Oh. St. 379. 


63. Brown v. Freeman, 79 Ala. 406; 
Harrington v. Stratton, 22 Pick. 
(Mass.) 510; Brown v. Weldon, 99 Mo. 
564, 13 SW 342; Wade v. Scott, 7 Mo. 
ee Sewall v. Gibbs, 1 N. Y. Super. 

oe 


To recoupment, set-off, or counter- 
claim generally see infra § 969. 


64. Brockhaus v. Schilling, 52 Mo. 
Ase 3. 
[a] When there can be no rescis- 


sion of a purchase of property be- 
cause of its having been dealt with in 
such a way that the parties cannot 
be placed in statu quo, the buyer can- 
not set up fraud to entirely defeat the 
recovery of the price, when there is 
not a complete failure of considera- 
tion, but is entitled only to reduce 
plaintiff's recovery by the amount of 
his damages in consequence of the 
misrepresentation. Brockhaus v. 
Schilling, 52 Mo. A. 73. 


65. Cross references: 
Failure of: 
Consideration in general see supra 
§§ 36-39. 
Or defect in title see infra § 965. 
Want or failure of consideration as 
defense to action on bill or note in 
general see Bills and Notes §§ 1017- 
1023. 
66. See supra § 37- 
67. Ala.—Utley v. Stevens, 221 Ala. 
666, 180 S 405. 
Cal.—Flint v. Lyon, 4 Cal. 17. 
Ill.—Oertel v. Schroeder, 48 Ill. 133. 


Kan.—Karl v. Maloney, 111 Kan. 93, 
205 P 1037. 

La.—Etheridge-Atkins Motor Co. v. 
Brodnax, 12 La. A. 207, 125 S 881; 
First Nat. Bank v. Capital City Pe- 
troleum Products Co., 13 La. A. 498, 
124 S 849, 128 S 903. 


Minn.—Smith, ete., Piano Co. v. Ly- 
dick, 110 Minn. 82, 124 NW_ 637; 
Deering Harvester Co. v. Melheim, 33 
Minn. 359, 86 NW 348. 


nee ads v. Allison Window Glass 
Co., 146 Mo. A. 71, 123 SW 949. 


Nebr.—Warder, etc., Co. v. Myers, 
70 Nebr. 15, 96 NW 992. 


N. Y.—Berson Sydeman Co. v. 
Waumbeck Mfg. Co., 212 App. Div. 
422, 208 NYS 716; Delafield v. De 
Grauw, 22 N. Y. Super. 1. 
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liquidated and no particular part of the money to 
be paid was apportioned to them.°® 
after a sale of goods with an agreement to sell more, 
the seller sold his good will and assets, cannot be 


The fact that 


set up as a failure of consideration for the goods 


received.?° 


(a) In 


C.—Swift v; Etheridge, 190 N. 
Cc: N62, 129 SE 453. 
Oh.—Toledo Cooker Co. v. First 


Nat. Bank, (A.) 153 NE 856. 


S. C.—Matlock v. Gibson, 42 S. C. 
i re a ae 


Vt.—Morrill v. Aden, 19 Vt. 505. 


{a] Failure of consideration is a 
good defense: (1) Where the buyer 
receives a different article than con- 
traeted for. Ferguson v. Netter, 141 
App. Div. 274, 126 NYS 107 [rev on 
other grounds 204 N. Y. 505, 98 NE 
16]; Swift v. Etheridge, 190 N. C. 162, 
129 SE 453; Toledo Cooker Co. v. 
First Nat. Bank, (Oh. A.) 153 NE 
856. (2) Where a failing corporation 
sells a stock of goods for the benefit 
of creditors, and thereafter a receiver 
is appointed, who innocently seizes 
and sells the goods. Little v. Fleish- 


man, 177 N. C. 21, 98 SE 455. 
[b] Failure to deliver.—Where a 
note is given in consideration of 


payee’s promise to deliver an article 
or goods, the breaking of that prom- 
ise gives rise to the defense of fail- 
ure of consideration. Karl v. Ma- 
loney, Ui) Kan. 03,7205) PB 03t-s Kirst 
Nat. Bank v. Capital City Petroleum 
Products Co., 13 La. A. 498, 124 S 849, 
128 S 903; Smith, etc., Piano Co. v. 
Lydick, 110 Minn. 82, 124 NW 687. 

Want or failure of consideration as 
defense to note in general see Bills 
and Notes §§ 1017-1023. 


68. Farmers’, etc. Nat. Bank v. 
Zievier,. 8) 1Calss, Ay CL 8a 209 0 be 970 
American Car Co. v. Atlanta St. R. 
Co., 100 Ga. 254, 28 SE 40; Guthrie 
v. Rowan, 34 Ga. A: 671, 131 .SEH 93; 
Live Stock Co. v. White, 90 Mo. A. 
498; Danforth v. Crookshanks, 68 Mo. 
A. 311; Thomas v. Quintard, 12 N. 
Y. Super. 80. 


[a] Illustrations of waiver or es- 
toppel.—_(1) The maker of a_ note 
waives the defense of failure of con- 
sideration by signing a note stating 
that the consideration was the price 
of a horse bought, that he assumed 
the risk, and purchased without war- 
ranty. Purser v. Rountree, 142° Ga. 
836, 83 SE 958; Guthrie v. Row- 
any ofiGan cA Glatt SLs re..9 She) 
A buyer who makes two payments 
and promises to pay the balance when 
due cannot set up total failure of 
consideration for the* note sued on. 
Taylor v. Cone, 19 Ga. A. 454, 91 SE 
910. 

[b] A, renewal of a note given for 
the purchase-price with knowledge of, 
the quality of the goods is a waiver 
of the defense of failure of consid- 
eration. American Car Co. v. Atlanta 
St. R. Co., 100 Ga. 254, 28 SE 40. 


[c] Acts not estoppel.—The fact 
that a purchaser of certain goods 
with the right to sell them in a cer- 
tain county made several sales will 
not estop him to show that the goods 
were worthless, when sued for the 
purchase-price. Live Stock Co. v. 
White, 90 Mo. A. 498. 


Worthlessness. 
erning the worthlessness of the property as failure 
of consideration,*! in the absence of waiver or es- 
toppel, it is a good defense to such an action that 
the goods or articles bought are worthless,‘? or, as 
some decisions put it, that they are practically worth- 
less,“ or are worthless for the purpose for which 
they were sold,** particularly where the buyer has 
not had an opportunity to inspect the property be- 


In accordance with the rules gov- 


{d] Partial payments do not es- 
top the buyer from pleading failure 
of consideration. Danforth v. Crook- 
Shanks, 68 Mo. A. 311. 


Estoppel or waiver as to defenses 
in general see supra § 

Waiver of defects or edad eee) in 
general see supra §§ 159-16 


69. Peck Colorado Co. v. aie 
95 Fed. 741. 


70. hei MacIntosh, 45 Cal. A. 
628, 188 P 3 


71. See aunt § 38. 


72. Ga.—Clegg-Ray Co. v. Indiana 
Scale, etce., Co., 125 Ga. 558, 54 SH 
538; Coates v. Cook,, 101 Ga. 586, 28 
SE 982; Cochran v. Jones, 85 Ga. 678, 
LIS SE sais 


Ill.— Beers v. Williams, 16 Ill. 69. 


Iowa.—McCormick Harvesting 
Mach. Co. v. Brower, 94 Iowa 144, 62 
NW 700. 


Ky.—Debaun v. Weaver, 190 Ky. 
685, 689, 228 SW 27 [cit Cyc]. 

Miss.—Harman_ v. Sanderson, 
Miss. 41, 45 AmD 272. 


Mo.—Murphy v. Gay, 
Barr v. Baker, 9 Mo. 850; Schoenberg 
v. Loker, 88 Mo. A. 387; Keystone 
Impl. Co. v. Leonard, 40 Mo. A. 477. 

Ok1.—Frick v. Reynolds, 6 Okl. 638, 
52) BP 39te 

Tex.—-P. B. Yates Mach. Co. v. 
Groce, (Civ. A.) 281 SW 226; Hall- 
wood Cash Register Co. v. Berry, 35 
Tex. Civ. A. 554, 80 SW 857. 

Ont.—Thames Canning Co. v. Eck- 
ardt, 34 Ont. L. 72, 8 OntWN 395. 


[a] A defense of failure of con- 
sideration for two notes given as part 
consideration for a horse which was 
falsely represented to be sound, and 
which died soon after the sale, if it 
prevails, goes to the whole of the 
notes, and does not require any proof 
of value to warrant the jury in de- 
termining that the horse was worth- 


14 


37 Mo. 535; 


less. Frick v. Reynolds, 6 Okl. 6388, 
52 -P 391. 
73. J.B. Colt Co. v. Hiland, 35 Ga. 


A. 550, 184 SE 142; Stevens v. Son- 
nier, 11 La. A. 398, 122 S 894; Beale 
Vv. DeiGruy, 2) Ea. 468° WB. Colt Co: 
v. Preslar, (Mo. A.) 274 SW 1100. 


fa] That a lighting plant is prac- 
tically worthless may be pleaded in 
defense as a failure of consideration. 
Jy BB. ColtiiCor vy. Hiland so eGaneAg 
FOO W184 DS Biase eo) ae Coltm Cow ve 
Preslar, (Mo. A.) 274 SW 1100. 


[b] Where radios sold are prac- 
tically worthless, the maker of notes 
for the purchase price may set up 
such defense against one not the hold- 
er in due course. Stevens v. Son- 
nier, 11 La. A. 398, 122 S 894; Stevens 
v. Gaude, 9 La. A. 664, 120 S 79. 


74. McCaskey Register Co. v. Mc- 
Curry, 181 Ark. 649, 26 SW (2d) 1108; 
Colt Coy “v0 (Garmanss 6s uay Acco os 
And see cases Supra notes 72, 73. 


[a] The buyer of an acetylene gas 
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. } 75 
fore purchasing. 


generator, sold for the purpose of 
cooking, but it fails to operate for 
such purpose, need not pay therefor. 
Colt Co. v. Garman, 6 La, A. 296 

75. McCaskey Register Co. v. Mc- 
Curry, 181 Ark. 649, 26 SW (2d) 1108; 
Thames Canning Co. v. Eckardt, 34 
Ont. L. 72, 8 OntWN 395. 


76. See supra § 110. 
77. See supra §§ 96-110. 
78. See,supra §§ 716-746. 


79. U. S.—Otis—v. Cullum, 92 VU. 
Ss. 447, 23 L. dd. 496; Peck Colorado 
Co. v. Stratton. 95 Fed. 741. 


Ala.—Consumers’ Coal, ete., Co. v. 
Yarbrough, 194 Ala. 482, 69 S 897. 


Cal.—Sutro v. Rhodes, 92 Cal. 117, 
28 P 98; Imperial Gas ee Co. v. 
Auteri, 40 Cal. A. 419, 180 P 946. 


Colo.—Vreeland v. Murray, 62 Colo. 
322, 162 P 148. 


Del.—O’Neal v. Bacon, 6 Del. 215. 


Ga.—Hardee v. Carter, 94 Ga. 482, 
19 SE 715; Felder v. Neeves, 36 Ga. 
A. 41, 135 SE 219; Frank, etce., 
Weal ICOwnV.daWihite,. Sia) Gan VAL Gils. 
124 SE 116; Brown Shoe Co. vy. Cros- 
by, 30 Ga. JA. 534, 118 SE 446, 

Ind.—Wheelock v. Barney, 27 Ind. 
462; Weller v. Bectell, 2 Ind. A, 228, 
28 NE 333. 

Me.—Judkins v. Chase, 121 Me. 230, 
116 A 582 


' Md wheat v. Cross, 31 Md. 100, 1 
AmR 28. 


Mass.—Hunting v. Downer, 151 
Mass. 275, 23 NE 832. 
N. H.—Reed vy. Prentiss, 1 N. H. 


174, 8 AmD 50. 
- N. J.—Smalley v. 
IN Af) We. eiefalh 

N. Y.—Deifendorff v. Gage, 7 Barb. 
18; Bachert v. McKee, 143 NYS 1022; 
Johnson v. Titus, 2 Hill 606. 


N. C.—Swift v. Etheridge, 190 N. C. 
162, 129 SE 453. 


Ss. D.—Schager v. Dinneen, 36 S. D. 
107, 153 NW_ 9365. 


Tex.—Thomas Mfg. Co. v. Griffin, 
16 Tex. Civ. A. 188, 40 SW 755; Haley 
v. Manning, 2 Tex. Civ. A. 17, 21 SW 
was 


Vt.—Bryant v. Pember, 45 Vt. 487. 


Va.—Mason vy, Chappell, 15 Gratt. 
(56 Va.) 572. 


Wash.—Haskell v. Carlisle Packing 
Co., 105 Wash. 368, 177 P 780. 

80. Hardee v. Carter, 94 Ga. 482, 
19 SE 715; Chariton Plumbing, etc., 
Co. v. Lester, (lowa) 210 NW 584; 
Monroe v. Arthand, (Mo. A.) 186 SW 
554; Haskell v. Carlisle Packing Co:, 
105 Wash. 368, 177 P 780. And see 
eases supra note 79. 


Hendrickson, 29 


But, in accordance with the rule 
of caveat emptor as applied in many jurisdictions,*® 
if the goods or articles delivered to the buyer are 
the goods or articles he contracted for, and he ac- 
cepts and retains them, in the absence of fraud‘? 
or warranty’® on the part of the seller, the buyer 
cannot defend on the ground of total failure of con- 
sideration because of the goods or articles so re- 
ceived being worthless,’ or not suitable for the 
purpose for which they were bought,*° unless, ac- 
eording to some decisions, they are wholly valueless 
for any purpose;*! or, as expressed in some eases, 
worthlessness is not a complete defense in such a 
case if the goods or articles have any substantial 
value whatever,®? although they are worth less than 
the buyer paid or promised to pay for them;*? or, 
where labor is to be performed on them, although 
they were worth less in their crude state than the 
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agreed price.’4 


81. Imperial Gas BHngine Co. v. 
Auteri, 40 Cal. A. 419, 180 P 946; 
Hardee v. Carter, 94 Ga. 482, 19 SE 
715; Felder v. Neeves, NS Ce 41, 
135 SH 219; J. B. Colt Co. v. Mallory 
35 Ga. A. 239, 183 SE 55; Frank, ete., 
Neckwear Co. v. White, 32 Ga. A. 613, 
124 SE 116; Brown Shoe Co. v. Cros- 
by, 30 Ga. ‘A. 534, 118 SE 446. 


[a] For example.—Where machin- 
ery is bought for a particular pur- 


‘pose, and proves by trial not to be 


adapted to that purpose, but the buy- 
er retains it, an action for the price 
may be defeated on the plea of fail- 
ure of consideration where the evi- 
dence shows the machinery was val- 
ueless for any purpose. Imperial 
Gas Engine Co. v. Auteri, 40 Cal. A. 
419, 180 P 946; Hardee v. Carter, 94 
Ga. 482, 19 SE 715; Stimpson Spe- 
Glial: Con vVewbarker, VL0N Gan Awn295, 
73 SE 412. 


82. TIowa.—Chariton Plumbing, 
ete., Co. v. Lester, 210 NW 584. 


Me.—Judkins v. Chase, 121 Me. 230, 
116 A 582. 


Mo.—Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Texas Co. v. Mexico 
Power Co., (A.) 249 SW 423; Key- 
stone Impl. Co. v. Leonard, 40 Mo. 
A. 477. 


N. Y.—Ferguson v. Netter, 204 N. 
Y. 505, 98 NE 16; Johnson vy. Titus, 
2 Hill 606. 


Wash.—Haskell v. Carlisle Pack- 
ing Co., 105 Wash. 368, 177 P 780. 


And see cases infra note 83. 


[a] TDlustrations.—(1) If one for 
whom an article has been specially 
made continues to exercise ownership 
and dominion, he must pay the price 
provided for in the contract, where 
the article possesses substantial val- 
ue, although worthless for the pur- 
pose intended. Haskell v. Carlisle 
Packin=: €o., 105 Wash: 368, 177 “PB 
780. (2) In an action on notes given 
for the purchase price of a stallion, 
the defense of total failure of consid- 
eration is not made out where de- 
fendants admitted receiving the stal- 
lion and that it had some value, as 
this showed only an inadequate con- 
sideration, and-inadequacy is not fail- 
ure of consideration. Judkins v. 
Chase, 121 Me. 230, 116 A 582. (3) 
Where a jack was worthless for the 
purpose purchased, but was’ valuable 
for some other purpose, the buyer 
having retained him, is liable for 
actual value; the sale price furnish- 
ing basis for calculation. Monroe vy. 
Arthaud, (Mo. A.) 186 SW 554. 


83. Cal.—Blumenthal v. Green- 
berg, 130 Cal. 384, 62 P 599. 


Ga.—Couch vy. Crane, 142 Ga. 22, 82 
SE 459. 


Iowa.—Rudolph Wurlitzer Co. v. 


iene 
Ye i 
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In such eases, if the property re- 


tained has any value whatever, a plea of failure of 
consideration can avail defendant, if at all, only so 
far as to defeat a recovery pro tanto,®° that is to 
the ‘extent of the difference between the contract 
price and the real value of the article.*® 


As against accommodation party. One who, in one 
and the same transaction, and as an accommodation, 
assumes to be the purchaser of goods from the real 
owner, and the seller to a third party, and accepts 
in payment the nonnegotiable instrument of such 
party, is subject, in an action on such instrument, 
to the defense of total failure of consideration.’? 


Conditions precedent. Except where the contract 
expressly provides that the seller will take back, or 
that the buyer may return, the property if it is not 
satisfactory,®® it 1s not essential to a defense of 


Rhea, 147 Iowa 382, 126 NW 345. 


Mich.—Kessler v. Zacharias, 
Mich. 698, 108 NW 1012. 


N. Y.—Johnson vy. Titus, 2 Hill 606. 


Tex.—L. D. Powell Co. v. Stur- 
geon, (Civ. A.) 299 SW 274. 


84. Barber Asphalt Pav. Co. 
Santa Barbara Ice Co., 13 Cal. A. 597, 
110) 2463. 


[a] MTllustration.—Where a buyer 
promised to pay an agreed sum for 
asphalt furnished and laid, it could 
not avoid liability in the absence of 
fraud or misrepresentation because 
the asphalt in its crude state was not 
worth the sum agreed to be paid 
therefor, but was only of such value 
with the labor added necessary to 
place it in position. Barber Asphalt 
Paving Co. v. Santa Barbara Ice Co., 
ToxCall ASS 9t del Oe Pet 63. 

85. Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Buss v. Allison Window 
Glass Co., 146 Mo. A. 71, 123 SW 949; 

& B. Knitting Mills v. Solomon, 
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86. Brown v. Weldon, 99 Mo. 564, 
13 SW 3:42; Buss v. Allison Window 
Glass Co., 146 Mo. A. 71, 123 SW 949. 


Offsets and deductions in general 
see infra §§ 968-972. 


87. Isaac v. Lindsey, 
947, 176 NW 950. 


[a] Thus where plaintiff, to en- 
able defendant’s agent to purchase 
furs from a seller who wanted cash, 
advanced the cash and took from 
the agent a sight draft to himself as 
seller, the principal could defend an 
action on the draft for want of con- 
sideration because the furs were 
worthless, although plaintiffs inter- 
vention was without fraud. Isaac v. 
Lindsey, 188 Iowa 947, 176 NW 950. 


88. Smith v. Jeffrey Mfg. Co., 28 
Gary A. 5387) 142) SH iitie Brookstavs 
Hickman, 19 Ga. A. 512, "91 SE 1003; 
International Harvester Co. v. Bow- 
en, 16 Ga. A. 457, 85 SE 613; Horner 
v. Fellows, 1 Dougl. (Mich.) 51; “Co- 
lumbia Weighing Mach, Co. v. Young, 
222 Mo. A. 144, 4 SW (2d) 828. 

[a] Illustrations.—(1) Where a 
contract of sale provided that if ma- 
chinery failed to perform the work 
therein specified the seller would take 
it back, and the buyer in considera- 


188 Iowa 


tion thereof released the seller from. 


all claims, etc., the buyer could not 
plead failure of consideration without 
returning or tendering the machinery 
to the seller. Smith v. Jeffrey Mfg. 
Go. 28) Gaz An 537, L2iS Bi Gli e2)) 
Where a buyer purchases a machine 
under a contract that he would re- 
turn it within thirty days if he did 
not desire to keep it, and return is a 
eondition precedent to permitting de- 
fense that the machine was worth- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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failure of consideration that the buyer of proper- 
ty, which is worthless for the purpose for which it 
was bought, or for any purpose, should rescind the 
contract,*® and return or offer to return the prop- 
erty,°° or notify the seller of its worthlessness;?! 
but if the property bought is of any value for any 
purpose, the buyer cannot retain it and interpose 


the defense of total failure of 


Where a contract of sale of a machine provides that 
if it does not work well the buyer shall give immedi- 
ate notice and allow time for a person to put it in 
order, and that if it cannot then be made to work 
well the buyer shall return it at onee, ete., 
of defects have been given or waived, the buyer may 
defend for failure of consideration, if the seller fails, 
after a reasonable time, to send a competent man 
to put the machine in order without regard to wheth- 
er the buyer returned the machine;®? but if after 


less. Columbia Weighing Mach. Co. 
Worn 222 Mo. A. 144, 4 SW (2d) 


89. Brown v. Weldon, 99 Mo. 564, 
13 SW. 342. 


[a] Breach of warranty.—The 
purchaser of a chattel on discovering 
breach of warranty need not rescind, 
but may keep the property and de- 
fend on the ground of a total or par- 
tial failure of consideration. Mason 
v. Crabtree, (Mo. A.) 186 SW 5538. 


90. Ga.—International Harvester 
Co. vy. Bowen, 16 Ga. A. 457, 85 SE 
6135 ‘Toole*v. Daniel,--9' Ga. A. 754; 
12 SH 270. 


Be oar ttasberry v. Moye, 23 Miss. 


Mo.—Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Compton v. Parsons, 76 
Mo. 455; Murphy v. Gay, 37 Mo. 535; 
J. B. Colt Co. v. Young, (Mo. A.) 294 
Sw 450; Allaire v. Cole, (Mo. A.) 187 
SW 816; Mason v. Crabtree, (Mo, A.) 
186 SW 553; Rico v. Peters, (Mo. 
A.) 185 SW 752; Buss v. Allison Win- 
dow Glass Co., 146 Mo. A, T1, 123 
SW 949; Ferguson Impl. Co. v. Par- 
mer, 128 Mo. A. 300, 107 SW 469; 
Miles v. Withers, 76 Mo. A. 87; Dan- 
forth v. Crookshank, 68 Mo. A. 311; 


Keystone Impl. Co. v. Leonard, 40 
Mo. A. 477; Kerr v. Haymaker, 20 
Mo. A. 350. 


N. Y.—Herzog v. Heyman, 151 N. 
Y. 587, 45 NE 1127, 56 AmSR 646. 


Tex.—Hallwood Cash Register Co. 
Bepetry 35 Tex. Civ. A. 554, 80 SW 

[a] “The duty of restoring the 
status applies where defendant sets 
up rescission for fraud or breach of 
warranty, and not where the defense 
is based on failure of consideration.” 
Toole v. Daniel, 9 Ga. A, 757, 758, 72 
SE 270. 


[b] Reassignment of a patent 
found to be invalid is not necessary 
to enable the purchaser to plead 
want of consideration to an action 
for the price. Herzog v. Heyman, 
151 N. Y. 587, 45 NE 1127, 56 AmSR 
646. 

Return of consideration as condi- 
tion to defense of failure of consider- 
ation in action on note in general see 
Bills and Notes § 1008. 


Si, Comptona-v.. .arsons,,..7.6 — Mo, 
455; Buss v. Allison Window Glass 
Co., 146 Mo. A. 71, 123 SW 949; Key- 
stone Impl. Co. v. Leonard, 40 Mo. 


A, fg Kerr v. Haymaker, 20 Mo. 
A. 350 
92. ‘Ses supra text and note 82. 


93. International Harvester Co. v. 
Dillon, 126 Ga. 672, 55 SH 1034; In- 
ternational Harvester Co. vy. Bowen, 
16 Ga. A. 457, 85 SE 613. 
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consideration.?4 


consideration.®? 
ty.95 


if notice 


94. International Harvester Co. v. 
Dillon, 126 Ga. 672, 55 SH 1034; In- 
ternational Harvester Co. v. Bowen, 
16 Ga. A. 457, 85 SE 613. 


[a] Merely storing the machine 
(1) and notifying the seller that it 
is subject to his order, is not, under 
such contract, a sufficient return to 
let in the defense of failure of con- 
sideration. International Harvester 
Co. v.. Dillon, 126 Ga. 672, 55 SE 
1034. (2) Upon failure of the seller 
upon proper notice to have the ma- 
chine put in order, a notice by the 
buyer to the agent of the seller that 
the machine is held subject to the 
seller’s order is not a compliance 
with the terms of the contract, and 
does not relieve the buyer from lia- 
bility for the price of the machine, if 
the seller or his agent never took 
possession of the machine in_pursu- 
ance of such _ notice. McCormick 
Harvesting Mach. Co. v. Allison, 116 
Ga. 445, 42 SE 778. 

95. Deering Harvester Co. v. Mel- 
heim, 83 Minn. 359, 86 NW 348. 

Fault or delay in delivery as a de- 
fense see infra § 966. 


96. Partial failure of consideration 
as defense to action on bill or note 
in general see Bills and Notes § 1023. 


97. See supra §§ 86-109. 
98. See supra § 667 et seq. 


S.—Elminger v. Drew, 8 F.| 


99. U. 
Cas. No. 4,416, 4 McLean 388. 


4 Ala.—Ricks v. Dillahunty, 
33. 

Cal.—Blumenthal v. Greenberg, 130 
Cal. 384, 62 P 599. 


Conn.—Drew v. Roe, 41 Conn. 41. 


Ga.—International Harvester Co. v. 
Adams, 135 Ga. 104, 68 SEH 1093. 


Ill. Richards v. Betzer, 53 Ill. 466; 
Stocks v.-Scott, 89 Illy A..615 [aff 
188 Ill. 266, 58 NE 990]; Dearborn 
Foundry Co. v. Rielly, 79 Ill. A. 281; 
Brewer v. Christian, 9 Ill. A. 57. 


Iowa.—Rudolph Wurlitzer Co. v. 
Rhea, 147 Iowa 382, 126 NW 345. 


Me.—Furber v. Fogler, 97 Me. 585, 
55 A 514. 

Mo.—Brockhaus v. Schilling, 52 Mo. 
INA 8% 

N. Y.—Welling v. Ivoroyd Mfg. Co. 
15 App. Div. 116, 44 NYS 374 [aff 163 
N. Y. 599 mem, 57 NE 1128 mem]; 
Smadback v. Wolffe, 21 Misc. 82, 46 
NYS’ 968. 


8 Port. 


N. C.—Max v. Harris, 125 N. C. 345, 
34 SE 437; Johnston v. Smith, 86 N. 
C. 498; Winslow v. Wood, 70 N. C. 


430; Baines v. Drake, 50 N. C. 153; 
McEntyre v. McEntyre, 34 N. C. 299. 


N. D.—lInternational Soc. v. Hil- 
dreth, 11 N. D. 262, 91 NW 70. 


[§ 964] (b) Partial Failure.°® 
of consideration is not, 
or warranty®® an absolute defense, to an action for 
the purchase price,®® but may be shown only to de- 
feat a recovery pro tanto,* that is, the buyer may 
show, in the absence of waiver or estoppel, that the 
price or value of the goods is subject to certain 
offsets or deductions.’ 
accepted and retained the articles or goods for which 


[55 C.J.] 963 


the seller has sent a man to put the machine in or- 
der and he fails to make it work as stipulated, the 
buyer must show this, and that he immediately re- 
turned the machine, in order to plead failure of 


In order to interpose the defense 


of failure of consideration from a failure to de- 
liver the property purchased, it is not necessary for 
defendant first to demand a delivery of the proper- 


A partial failure 
in the absence of fraud®? 


If, however, the buyer has 


Oh.—Simmons Hardware Co. v. 
Bucket Pump Co., 18 Oh. Cir. Ct. 878, 
10 Oh. Cir. Dec. 285. 

Pa.—EHagan v. Call, 34 Pa. 236, 75 
AmD 653; Butz v. Manwiller, 2 
Woodw. 260. 

Vt.—Blaney v. Pelton, 60 Vt. 275, 13 
A 564; Morrill v. Aden, 19 Vt. 505. 

[a] That the property was not 


worth what he supposed it to be is no 
defense to the buyer, in the absence 
of fraud. Furber v. Fogler, 97 Me. 
585, 55 A 514. 


[b] Instruction held erroneous.— 
(1) Where, in an action on notes giv- 
en for an engine, defendant pleaded 
breach of warranty and want of con- 
sideration, a charge that if plaintiff 
contracted to sell to defendant a gas- 
oline engine which was not well made 
and not of good material and not dur- 
able with careful use, or if the engine 
was not a 10 horse power engine when 
properly set,up and would not ‘develop 
and use 10 horse power, the jury 
would be authorized to find that the 
consideration of the notes had failed, 
was erroneous as charging that, how- 
ever slight may have been the failure 
of plaintiff to comply with its part 
of the contract, defendant would be 
allowed for entire failure of consid- 
eration excluding partial failure. 
International Harvester Co. v. Adams, 
135 Ga. 104, 68 SE 1093. (2) Instruc- 
tions in action for price generally see 
infra §§ 1016, 1017. 


1. Ala.—Denney v. J. B. Colt Co., 
210 Ala. 318, 97 S 825. 


Fla.—Stafford v. Anders, 8 Fla. 34. 


Mass.—Perley v. Balch, 23 Pick. 283, 
34 AmD 56. 


Mo.—Brown v. Weldon, 99 Mo. 564, 
13 SW 342; Federal Discount Co. v. 
Reid, 162 Mo. A. 238, 144 SW S891; 
Aultman v. Hunter, 82 Mo. A. 632; 
vetear d v. Crookshanks, 68 Mo. A. 


N. J.—Bouker v. Randles, 31 N. J. 
1, SoD. 


Tex.—Nations v. Thomas, ;25 Tex. 
Suppl. 221. 


Wash.—Bay View Brewing Co. v. 
Tecklenberg, 19 Wash. 469, 53 P 724. 


Wis.—Herman v. Gray, 79 Wis. 182, 
48 NW 113. 


[a] The plea of total failure of 
consideration includes a partial fail- 
ure, and entitles the buyer on proof 
thereof to an abatement in price. 
Alba-Malakoff Lignite Co. v. Hercules 
Powder Sales Co., (Tex. Commn. A.) 
a SW 547 [rev (Civ. A.) 219 SW. 

]. 

Offsets and deductions in general 
see infra §§ 968-974. 


2, See infra §§ 968-972. 
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he bargained and there has been neither fraud? nor 
warranty* in the sale, or usage of trade® requiring 
the articles or goods to be of a particular quality, 
a mere defect in its quality or condition does not 
entitle him to any diminution in the agreed price on 
that account on the ground of partial failure of 
consideration,® unless such a defense is permitted 
by statute;7 and this rule has been held to apply 
although misrepresentation or other deceptive means 
have been used to induce the purchase at an exces- 
sive price,® and although the seller knew the pur- 
for which the goods were to be used.°® 


pose 


3. See supra §§ 96-110. 
4 See supra § 667 et seq. 
Brukenfeld v. Silver, 165 NYS 


6. Ga.—Hawkins v. King, 30 Ga. 


N. Y.—Gihon v. Levy, 9 N. Y. Super. 
176; Brukenfeld v. Silver, 165 NYS 
418; Duford v. Patrick, 15 NYS. 285; 
Johnson v. Titus, 2 Hill 606; Welsh 
v. Carter, 1 Wend. 185, 19 AmD 473; 
Sweet v. Colgate, 20 Johns. 196, 11 
AmD 266; Seixas v. Woods, 2 Cai. 
48, 2 AmD 215. 

N. C.—Woodridge v. Brown, 149 N. 
C. 299, 62 SE 1076. But see Howie 
v. Rea, 70 N. C. 559 (permitting re- 
duction of agreed price, where cast- 
ings were not such as contracted for 
and not suitable for purposes for 
which designed, but kept and used). 


S. D.—Gleckler v. Slavens, 5 S. D. 
364, 59 NW 323. 


Que.—Labrecque v. Duckett, 22 Que. 
Super. 135. 

[a] Allowance for goods returned 
cannot be claimed under such cir- 
cumstances. Brukenfeld v. Silver, 
165 NYS 418. 

{[b] Failure to inspect.—One who 
fails to inspect at the place of ship- 
ment goods sold without special war- 
ranty is not entitled to a*reduction of 
the purchase-price on the ground that 
the goods were of inferior quality, 
where an inspection would have dis- 
closed their condition. Labrecque v. 
Duckett, 22 Que. Super. 135. 

[c] Knowledge of defect.—Where 
plaintiffs offered cattle for delivery 
under their contract with defendants, 
to which defendants objected on ac- 
count of their quality and the man- 
ner of their delivery, defendants could 
not, in the absence of consent by 
plaintiffs, receive the cattle, and com- 
pel plaintiffs to submit to a discount 
on the price. Gleckler v. Slavens, 5 
S. D. 364, 59 NW 3238. 


Acceptance as waiver of defect see 
supra §§ 427-431. 

Recoupment, set-off, and counter- 
claim see infra § 971. 


7. See statutory provisions; 
cases infra this note. 


[a] In Louisiana (1) the buyer is 
given the right by statute to claim a 
reduction of the price when the thing 
sold, although not of the character 
required by the contract, is suscepti- 
ble of use. Civ. Code art 2541 et seq. 
(2) Unless the object sold be abso- 
lutely useless, it is rather the duty 
of courts of justice to make a fair 
deduction from the price than entirely 
to avoid the sale, especially when the 
real value of the thing bears any rea- 
sonable proportion to the price agreed 
on. Beale v. De Gruy, 2 La. 468. (3) 
Defendant can set up redhibitory vice 
of a thing sold, although more than 
a year has passed since discovery of 
the wice.’ Crown Cork, Jetc;,. ‘Co. (vy, 
Grapico Bottling Works, 1 La. A. 6388. 
(4) Where a part of the goods are 
defective the purchaser will be re- 


and 
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A de- 


lieved from paying for that part. C. 
S. Burk v. Laplace, 46 La. Ann. 722, 
15 S 293. (5) Where goods were 
purchased in New Orleans to be 
shipped to Boston, which on arrival 
at the latter port were found dam- 
aged, and sold at a loss, after noti- 
fying the seller, and refusal to ac- 
cept, it appearing from the evidence 
that they were damaged when sold in 
New Orleans, the purchaser is enti- 
tled to a deduction of the price, the 
amount of which is to be ascertained 
by the difference between the price 
for which they were sold and the 
market price of the articles in New 
Orleans at the date of the original 
sale. Foster v. Baer, 6 La. Ann. 442. 
(6) The provisions of the statute can- 
not be extended so as to compel the 
party who has contracted for a filter- 
ing plant of fixed capacity as to qual- 
ity, quantity, and in other respects, 
to pay some part of the price for a 
plant not capable of accomplishing 
the purposes specified in the con- 
tract. National Water Purifying Co. 
v. New Orleans Waterworks Co., 48 
La. Ann. 773, 19 S 865. 

[b] In Missouri, under Rev. St. 
(1899) § 645 (Annot. St. [1906] p 664) 
(Rev. St. [1919] § 1404), permitting 
the plea of want of consideration 
where a written contract is the foun- 
dation of the action, such plea is un- 
qualifiedly allowed in suits such as 
an action on a note for a jack where 
defendant pleads breach of warranty, 
and want of consideration, but admits 
that the jack was worth something. 
Broderick v. Andrews, 135 Mo. A. 57, 
115 SW 519. 


[c] In New York under Negotiable 
Instruments L. § 54, in an action on 
a check given in payment, not only 
for goods delivered on a certain date 
and claimed to be defective, but also 
for satisfactory goods delivered pre- 
viously thereto, there was only a par- 
tial failure of consideration, which 
was only a defense pro tanto, under 
Negotiable Instruments L. § 54, and 
plaintiff was entitled to recover at 
least for the goods which defendant 
accepted and used. S. & B. Knitting 
Mills v. Solomon, 184 NYS 591. 

[d] In Quebec inferior quality of 
goods must be pleaded by way of dé- 
fense to an action claiming the price 
of such goods. Piche v. Lamontagne, 
32 Que. K. B. 295, 70 DomLR 491. 

8. Couch v. Crane, 142 Ga. 22, 82 
SE 459. 

Misrepresentation or fraud as a de- 
fense in general see supra § 962. 

9. Woodridge v. Brown, 149 N. C. 
299, 62 SE 1076. 

10. Redman v. Adams, 165 Mo. 60, 
65 SW 300. 

1l. Failure of title as failure of 
consideration in general see supra § 
Doe > 

12. See supra § 39. 

13. U. S.—Offutt v. Parrott, 18 F. 
Cas. No. 10,4538, 1 Cranch C. C. 154. 

5 Cal.—Dickey v. Kuhn, (A.) 289 P 
42. 


494; 
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fendant sued on assumpsit for goods sold and de- 
livered may show that the contract price is not the 
reasonable value of the goods.?° 


[§ 965] (8) Failure of, or Defect in, Title.tt An 
absolute failure of title by reason of which the goods 
are not delivered to or are taken from the possession 
of the buyer and lost to him constitutes an entire 
failure of consideration,'? and as such constitutes 
a defense to an action for the purchase price;!? and 
if the contract is a divisible one and title to part of 
the chattels sold fails, the buyer is entitled to a de- 
duction pro tanto in the price agreed on;14 


and 


Ull.—Sturges v. Miller, 80 Ill. 241; 

Linton v. Porter, 31 Ill. 107. 
La.—HEtheridge-Atkins Motor Co. v. 

Brodnax, 12 La. A. 207, 125 S 881. 


Me.—Kennebee Log Driving Co. vy. 
Burrill, 18 Me. 314. 


Md.—Disharoon y. Waters, 114 Md. 
456, 80 A 46. 

Mass.—Nickel v. Fox, 262 Mass. 
170, 159 NE 541; Tobey v. Wareham 
Bank, 13 Metc. 440. 


N. J.—Hoffman v. Chamberlain, 40 
N. J. Eq. 663, 5 A 150, 53 AmR 783. 


N. Y.—Carleton v. Lombard, etc., 
Co., 149 N. Y. 137, 48 NE 422;- Man- 
drow v. Hammond, 148 N. Y. 129, 42 
NE 511; Ledwich v. McKim, 53 N. 
Y...3075 >Bordman «v. Collie; 45 .N. oye 
Forgotston v. Cragin, 62 App. 
Div. 243, 70 NYS 295; Hirschberg v. 
Aisenstein, 148 NYS 81; Freligh v. 
Platt, 5 Cow. 494. 


N. D.—Lumry v. Kryzmarzick, 48 
N. D. 234, 184 NW 254. 


W. Va.—Cogar v. Burns Lumber 
Co., 46°W. Vai 256, 83 SH 2192 


Eng.—Wichholz v. Bannister, 17 C. 
B. N. S. 708, 112 ECL 708, 144 Re- 
print 284. 


[a] This defense to a note “is open 
where. « \4. plaintiff and defend- 
ant are the real parties to the trans- 
action, and the plaintiff is only in 
form a holder in due course” and 
“had notice of every defect.” Nickel 
Ap Paes 262 Mass. 170, 159 NE 541, 
542. 

[b] Stolen property.—A seller of 
watches cannot recover on a check 
given therefor, payment of which 
was stopped, where the consideration 
has failed, because the watches were 
stolen and the seller had no title. 
Hirschberg v. Aisenstein, 148 NYS 81. 


[c] Release from seizure no ex- 
cuse to seller.—Where a Seller, who 
did not have title to an article when 
he sold it to the buyer, did not per- 
fect title before suit, but only had the 
article released from seizure, his ti- 
tle when subsequently tendered was 
no better than at the time of the 
sale, and does not preclude the de- 
fense of failure of consideration. 
Etheridge-Atkins Motor Co. v. Brod- 
nax, 12 La. A. 207, 125 S 88h. 


{d] Injunction against seller.—In 
an action by the seller of logs to re- 
cover their price from the buyer, 
where the buyer alleged nondelivery 
because of proceedings enjoining the 
seller from selling and delivering the 
logs for defect in title, defendant may 
show such injunction proceedings by 
producing a certified copy of the rec- 
ord, notwithstanding the buyer was 
not a party to such suit, where he 
was served with a copy of the in- 
junction. Cogar v. Burns Lumber 
Cos W. Va. 256, 33 SH 219. 


Failure of title as failure of con- 
sideration in general see supra § 39. 

14. Judkins v. Harl, 7 Me. 9; Hoff- 
man v. Chamberlain, 40 N. J. Eq. 663, 
5 A 150, 53 AmR 783. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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accordingly where, after the. sale, part of the prop- 
erty is levied upon and sold for taxes due from the 
seller, the buyer is entitled to a eredit, not for the 
amount of the taxes, but for the value of the prop- 
erty so taken.1®> But want of consideration on the 
ground of failure of title is no defense, so long as 
the. buyer retains the property in his undisturbed 
possession or converts it to his own use,!® unless the 
seller was guilty of fraud in relation to the title, in 
which event actual loss of possession is not essen- 
tial,17 and except where such defense is made 
through the claimant of the property.t® It is no 
defense if the buyer surrenders the property, with- 
out proof that the alleged superior title was in fact 
paramount,'® or where the property is taken from 
him, after he has used it for a long time, without his 
complaining as to the original transaction.?° If 
the buyer, in order to avoid suit pays the price to 
the claimant, it will be a defense to an action by the 
seller on proof that the title was in fact in such 
elaimant;?? and if the buyer has extinguished the 
claimant’s title by payment of less than the pur- 
chase price, he will be allowed an abatement to the 
amount which he paid to perfect the title.” 


Encumbrances.”* If the seller is unable to trans- 
fer clear title to the property, he cannot recover the 
full value thereof ;?+ but where the seller agrees to 
deliver the goods free from all encumbrances, the 


[a] Refunding purchase money.— 
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verts it to his own use, he may resist 
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buyer cannot by purchasing an encumbrance, defeat 
the seller’s right to a recovery where he has deliv- 
ered goods enough at the contract price to pay off 
the encumbrance and leave a balance due.?° So also 
recovery on a contract for the purchase price cannot 
be defeated because liens existed on goods not stated 
to be subject to liens, where the possibility of such 
liens was contemplated by the contract, and they are 
satisfied out of the purchase money ;*° and payment 
of an encumbrance as part of the purchase price 
cannot be set up as failure of consideration.27 


Infringement of patent.28 The mere fact that it 
is claimed that the article sold is an infringement 
of a patent is not such a failure of title as will be a 
defense to the buyer who has had the undisturbed 
use and possession of the article;?® except to the 
extent that he has paid for the use of the patent 
right, which expense, according to their agreement, 
is to be borne by the seller.*° 

Condition precedent. Repudiation of the contract 
and a return or offer to return the property is a 
condition precedent to the defense of defect in ti- 
tle.?+ 

[§ 966] (4) Fault or Delay in Delivery.2? Un- 
less damages result therefrom, it is no defense that 
the goods were not delivered according to agreement 
or directions,** or that there was a delay in the de- 
livery,** unless time is of the essence of the con- 


Ala. 367, 16 S 17; Geist v. Stier, 134 


Where the seller sells a particular 
machine and likewise the patent right 
thereto, if the seller has no such pat- 
ent right, he is liable to refund to 
the buyer so much of the considera- 
tion money as the latter has paid him 
therefor. Judkins v. Earl, 7 Me. 9. 

Recoupment, set-off, and counter- 
claim generally see infra §§ 968-974. 

15. Smith v. Straton, 228 Ky. 144, 
14 SW (2d) 416. 

16. Ala.—Allison Lumber Co. v. 
Robinson, 219 Ala. 644, 123 S 15; 
Johnson v. Oehmig, 95 Ala. 189, 10 
S 430, 36 AmSR 204; Ogburn v. Og- 
burn, 3 Port. 126. 

Dak.—Cheatham v. Wilber, 1 Dak. 
335, 46 NW 580. - 

Ga.—Huffman Min., etc., Co. v. 
Georgia, etc., Min. Co., 116 Ga. 701, 43 
SE 74. 

Ill.—Linton v. Porter, 31 Ill. 107. 

A Ind.—Conard v. Dowling, 8 Blackf. 
8. 


Me.—Kennebec Log Driving Co. v. 
Burrill, 18 Me. 314. 


Mich.—HBstelle v. Peacock, 48 Mich. 
469, 12 NW 659. 


Miss.—Headley Lumber Co. v. Cran- 
ford, 38 S 548. 


Mont.—Courtney_ v. 
Mont. 408, 241 P 233. 


N. H.—Springfield v. Drake, 
THly Ty 


N. Y.—McGiffin v. Baird, 62 N. Y. 


Gordon, 74 


58 N. 


329; Rundle v. Gordon, 27 App. Div. 
452, 50 NYS 353; Freligh v. Platt, 5 
Cow. 494. 


N. C.—Webster v. Laws, 89 N. C. 
224. 

: S. C.—Watts v. Buck, 32 S. C. L. 
91. 

17. Johnson v. Oehmig, 95 Ala. 189, 
10 S 430, 36 AmSR 204; Southwestern 
R. Co. v. Papot, 67 Ga. 675; Case v. 
ene 24 Wend. (N. Y.) 102, 36 AmD 

5. 

18. Estelle v. 
469, 12 NW 659. 

fa] Thus although the buyer of 
personal property retains and con- 


Peacock, 48 Mich. 


a suit for the purchase price on the 
ground that his seller had no title, 
where the claimant himself, to save a 
multiplicity of suits, has assumed the 
defense under an arrangement that 
the buyer shall pay him for the prop- 
erty if the defense prevails. Estelle 
v. Peacock, 48 Mich. 469, 12 NW 659. 


19. Cargill v. Walker, 1 Stew. & P. 
(Ala.) 223. 


20. Aultman, etc., Co. v. Mead, 109 
Ky. 583, 60 SW 294, 22 KyL 1189. 


[a] Wrongful taking of property. 
—The fact that a sawmill for the 
price of which plaintiff sued had been 
wrongfully taken from defendants 
after they had used it for three years 
does not support a plea of failure of 


consideration, there being no com- 
plaint of the original transaction. 
Aultman, etc., Co. v. Mead, 109 Ky. 


583, 60 SW 294, 22 KyL 1189. 


21. Matheny v. Mason, 73 Mo. 677, 
3% AmR 541. But see Vibbard v. 
Johnson, 19 Johns. (N. Y.) 77 (hold- 
ing that payment must have been 
compelled by action brought by the 
true owner). 


22. Moore v. Lanham, 21 S. Cc. L. 
299. 

23. Encumbrance as failure of con- 
sideration generally see supra § 39. 


24. Dickey v. Kuhn, (Cal. A.) 289 
P 242. 

[a] A seller who is unable to 
transfer clear title to restaurant fix- 
tures and lease cannot recover the 
full value thereof from the buyer re- 
pudiating the contract. Dickey v. 
Kuhn, (Cal. A.) 289 P 242. 


25. Gordon v. Cleveland Sawmill, 
etc., Co., 123 Mich. 430, 82 NW 230. 


26. Snyder v. Rosenbaum, 215 U. 
SarZOlmesO0SOr v3.04 in ed. 186) [att 
18 Okl. 168, 89 P 222]. 


27. Howell v. Lemon, 3 Ind. 492. 
28. Infringement of patents gener- 
ally see Patents §§ 489-657. 


29. Consumers’ Gas Co. v. Ameri- 
can BHlectric Constr. Co., 50 Fed. 778, 
1 CCA 663 [aff 47 Fed. 43]; Lowman 
v. Excelsior Stove Pattern Co.; 104 


Pa. 216, 19 A 505. 


30. Orr v. Burwell, 
Judkins v. Earl, 7 Me. 9 


[a] Thus where, on the sale of a 
circular saw, it is understood that if 
the buyer is compelled to pay for the 
patent right to use it, such payment 
shall be borne by the seller, and an 
agent of one who claims to be the 
patentee of the saw, demands of the 
buyer the price of the patent right, 
which he voluntarily pays, it is a good 
defense, in a suit for the purchase 
money, if the buyer proves that the 
patent to which he yielded, covered 
ae saw. Orr v. Burwell, 15 Ala. 


31. Primeau v. Mouchelin, 15 Man. 
360, 1 WestLR 434. 


32. Generally see supra §§ 295-479. 


33. Anaconda Copper Min. Co. v. 
Houston, 107 Ill. A. 183; Christner v. 
John, 2 Pa. Super. 78; Rear v. McCul- 
lough, 22 Sask. L. 446, [1928] 2 Dom 
LR 4384, [1928] 1 WestWkly 716. 


[a] Route of shipment.—Where 
goods are shipped by a different route 
than directed by the buyer, and the 
freight rate by either route is the 
same, and the buyer suffers no dam- 
age by reason of the failure to ship 
in compliance with directions, the 
breach of the contract is not vital, but 
is damnum absque injuria. Anacon- 
da Copper Min. Co. v. Houston, 107 
Ill. A. 188. 


[b] A mistake in addressing a 
shipment made on the buyer’s order 
to a third person, is no defense, where 
the goods are in fact received and 
used by such person. Christner v. 
John, 2 Pa. Super. 78. 

[ce] Collateral agreement.—Where 
the property in goods, which are left 
with the seller at the buyer’s risk, 
passes at the time of sale, a breach 
of a collateral agreement by the sell- 
er to deliver them to the buyer ata 
later date, will not bar an action for 
the purchase price. Rear v. MeCul- 
lough, 22 Sask. L. 446, [1928] 2 Dom 
LR 434, [1928] 1 WestWkly 716. 


34. U. S.—Snyder v. Rosenbaum, 
215 U. S. 261, 30 SCt 73, 54 L. ed. 186 


15 Ala. 378; 


966 [55 C.J.] 
tract;°> or that the goods originally consigned to 
another were reconsigned to defendant while in 
transit,?° or that the goods do not comply with the 
specifications of a contract between the buyer and 
a third person for whom they were ordered;** and 
while the buyer may have been entitled to inspection 
before acceptance, it is no defense that he was re- 
fused inspection until payment of freight and de- 
livery by earrier.*® But it is a good defense that 
the goods delivered were defective in quality or con- 
dition,®® or were unsatisfactory, as provided by the 
contract.*° 


Deficiency or excess in quantity. In the absence of 
an agreement for a specific quantity, a deficiency in 
quantity of the goods delivered is not a defense;*! 
but where the contract is for the delivery of a'spe- 
cific quantity of goods, defendant may claim a de- 
duction from the purchase price, for damages caused 
by a failure to deliver the quantity specified.4? In 
an action for goods sold and delivered, if partial 
delivery has been made, failure to deliver the bal- 
ance is a partial failure of consideration constitut- 
ing a good defense as to the part not delivered.*? 


Duplicate delivery. Under a statutory provision 
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that the buyer may refuse to treat a delivery to a 
carrier as a delivery to himself, unless the seller has 
made a reasonable contract with the carrier on be- 
half of the buyer,‘* the seller cannot recover the 
price of a duplicate shipment in place of one which 
was lost and which under the circumstances the buy- 
er was entitled to refuse.4° Where, on the claim 
that the quantity contracted for has not been de- 
livered, the seller, under protest, delivers enough to 
make up the alleged deficiency, the buyer cannot 
plead estoppel as a defense to an action for the 
balance of the price of the goods originally deliy- 
ered, on the theory of voluntary payment.*® 

Where the goods are set apart, subject to the buy- 
er’s order, title thereto vests in him;** and it is no 
defense that there has been no actual delivery or 
tender of the goods,*® or that the seller has made a 
mistake in carrying out the buyer’s order as to the 
transportation of goods,*® except by way of diminu- 
tion of price or claim of set-off.°° 


Conditions precedent. If defects in quality of the 


_ goods delivered are urged in defense, there must be 


a return, or offer to return, of the goods,*! unless 


[aff 18 Okl. 168, 89 P 222]. 38. Trenton Rubber Co. v. Small, 46... Meyer v. Clark, 45 N. Y. 285 
Ill._Jones v. Maxton, 197 Ill. 248,|3 Pa. Super. 8 [rev 2 Daly 497]. 

64 NE 328 [aff 100 Ill. A. 201]. 39. See supra §§ 392-421. 47. See supra § 562. 
Md.—Goodman_v. Saperstein, 115 As failure of consideration defense 48. Farwell v. Solomon, 170 Mass. 


Md. 678, 81 A 695. 


N. Y.—Nash v. Weidenfeld, 41 App. 
Div. 511, 58 NYS 609 [aff 166 N. Y. 
612 mem, 59 NE 1127 mem]. 


Pa.—Blakeslee Mfg. Co. v. Hilton, 
go Pano. ope. 

[a] Ilustration.—In an action for 
the balance of the contract price of 
stone furnished to defendant, he can- 
not prove damages by reason of a 
supposed delay in furnishing . the 
stone, where there is no evidence as 
to when the stone was to be furnish- 
ed. Jones v. Maxton, 197 Ill. 248, 64 
NE 328 [aff 100 Ill. A. 201]. 


[b] Failure to deliver cattle with- 
in the time specified by the contract 
will not defeat a recovery of the pur- 
chase money, where, by statute, time 
is not of the essence of the contract 
unless by its terms expressly so pro- 
vided, and the cattle were accepted 
without objection on that ground. 
Snyder v. Rosenbaum, 215 U. S. 261, 
30 SCt 738, 54 L. ed. 186 [aff 18 Okl. 
168, 89 P 222]. 


Time of delivery in general see su- 
pra §§ 327-349. 


35. Havana, etc., R. Co. v. Walsh, 
85 Ill. 58. . 
[a] Thus where the seller neg- 


lects to commence or complete deliv- 
ery in the time named in the contract, 
without any sufficient excuse there- 
for, and damages are incurred in con- 
sequence thereof, recovery cannot be 
had of the full price of the goods de- 
livered, without allowing damages. 
Havana, ete., R. Co. v. Walsh, 85 Ill. 
58. 


36. Whatley v. Weston, 289 Pa. 36, 
136 A 849 
37. Peabody. School Furniture Co. 


v. Steel Fixture Mfg. Co., 125 Kan. 


278, 264 P 27. 


{a] Thus a manufacturer deliver- 
ing furniture conforming to the con- 
tract may recover the price although 
the furniture does not comply with 
the contract specifications between 
the buyer and a third party for whom 
it was ordered. Peabody School Fur- 
niture Co. v. Steel Fixture Mfg. Co., 
125 Kan. 278, 264 P 27. 


see supra 8§ 963, 964. 


Recoupment, set-off, 
claim see infra § 971. 


and counter- 


40. Utley v. Stevens, 221 Ala. 666, 
130 S 405. 
[a] Bona fides of defense.—Where 


‘the contract provided that the goods 


shall be satisfactory to the buyer, a 
defense that they were not satisfac- 
tory must be bona fide. Utley v. Ste-» 
vens, 221 Ala. 666, 1380 S 405: 


41. Snyder v. Rosenbaum, 215 U. 
S. 261, 30 SCt 73, 54 L. ed. 186 [aff 18 
Okl. 168, 89 P 222]; Brown v. Ander- 
son, 77 Cal. 236, 19 P 487. 


[a] Tllustrations.— (1). Where 
plaintiff agreed to sell to defendant, 
for a gross sum, all the prunes and 
other fruits “that may grow or be 
produced during the year 1884,” ona 
certain farm, plaintiff could recover 
the full sum, although the crop was 
an almost total failure in respect to 
quantity. Brown v. Anderson, 77 Cal. 
236, 19 P 487. (2) A purchaser of 
cattle and feed cannot defeat a recov- 
ery of all of the purchase money be- 
cause of a deficiency in the stated 
amount of feed, where all the cattle 
are delivered, and the recited amount 
of feed is not guaranteed, and he acts 
on his own inspection. Snyder v. 
Rosenbaum, 215 U. S. 261, 30 SCt 73, 


64 Led... 186 ‘Laff, 18 Okl. 168; 89 P 
222]. 
42. See infra § 971. 


Quantity delivered as performance 
or breach in general see supra §§ 373-— 
391. 

43. Ruggles v. Buffalo Fdy., etc., 
Co., 27 BH. (2d) 2345 Carrico vind. 
Duval Printing Co., 219 Ala. 65, 121 
S 59; Stafford v. ‘Anders, 8 Fla. 34. 


44. Uniform Sales Act § 46 subd 2 
(N. Y. Personal Prop, L. [1911] § 127 
subd 2). 


Rights and duties as to transporta- 
tion on delivery to carrier in general 
see supra §§ 368-371. 


45. Miller v. Harvey, 83 Misc. 59, 
144 NYS 624 [aff 165 App. Div. 909, 
150 NYS 1097 ° (aff 2210 N. “Y, 54, 116 
NE 781)]. 


457, 49 NE 738. 


[a] Tllustration.— Where, in an ac- 
tion for the price of printing certain 
books, it appeared that, after the de- 
livery and acceptance of two install- 
ments, there were a number of copies 
more ready, and that at the last de- 
livery defendant ordered further 
printing to be stopped, defendant was 
liable for the printed copies remain- 
ing after the second delivery, al- 
though there was no actual delivery 
or tender. Farwell v. Solomon, 170 
Mass. 457, 49 NE 738. 


49. Steiner v. Turner, 45 
per. 225. 


[a] Thus where a seller manufac- 
tures a particular band to be used on 
a special brand of cigars, and sets 
the bands apart for the buyer and 
the bands are not valuable for any 
other purpose, the title vests in the 
buyer (see supra § 562), and if there- 
after the buyer gives orders as to the 
transportation of the goods, and the 
seller makes a mistake in carrying 
out the order, the buyer cannot set 
up the mistake to defeat plaintiff’s 
action for the price of the bands, 
where the loss caused by the mistake 
is not set up by way of diminution 


Pa. Su- 


of price or claim of set-off. Steiner 
v. Turner, 45 Pa. Super. 225. 
50. Steiner v. Turner, 45 Pa. Su- 
per. 225. : 
Recoupment, set-off, and counter- 


claim in general see infra §§ 968-974. 


51. Doylestown Agricultural Co. v. 
Ewing, 25 Del. 421, 79 A 212; Wil- 
liams v. Shepherd, 181 Ky. 535, 205 
SW 565; Armstrong v. Johnson To- 
bacco Co., 41 Mo. A. 254; Independent 
Brick Co. v. Biddle, 17 Pa. Dist. 1083, 
36 Pa. Veo Runs 

[a] Notice and offer.—Where the 
purchaser of a threshing machine 
found it was not reasonably adapted 
to the purpose for which it was in- 


‘tended, and notified the seller that it 


would not perform the work, and de- 
clined to keep it, informing the seller 
that he held the machine subject to 
its order, he is not liable for the price. 
Doylestown Agricultural Co. Vv. 
Ewing, 25 Del. 421, 79 A 212. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the seller has waived such return;52 or unless it 
appears that the goods are worthless;°* especially 
where the cost of returning them would exceed their 
value.®+ If, however, defects are urged merely as 
a defense pro tanto a return or offer to return is not 
necessary.°® 


[§ 967] (5) Seller’s Retaking, Retention, or Con- 
version of Goods. It has been held that it is a good 
defense to an action for the purchase price that the 
goods have been retaken by the seller;®°® that after 
the buyer had refused to accept the goods the seller 
had retaken or retained them as his own;°* or where 
they were to be delivered when ealled for, that some 
of them were disposed of by the seller, before the 
purchase price became due;°® or that they have 
been retained by the seller and the buyer prevented 
from removing them,°*®-although a mere notice not 
to remove which does not actually prevent removal, 
is not a defense.®° But on the other hand it has 
been held that a buyer’s lability for the price is un- 
affected by a wrong of the seller injuring or depriv- 
ing the buyer of the goods purchased after the buy- 
er has received them;°! or that plaintiff had agreed 
to buy back some of the goods, where it does not 
appear that any offer to return the goods was made 
to plaintiff;®°* and that a conversion by the seller 
of some of the goods sold for an entire price after 


As condition to recoupment, set-off, 59. Demmon v. 
or counterclaim see infra § 973. (Mass.) 183. 
52. Williams v. Shepherd, 181 Ky. 60. 
5 


535, 205 SW 565. [al] 
53. Ga.—J. B. Colt Co. v. Hiland, 


Thus 
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they have been delivered, does not prevent recovery 
by him of the purchase price unless the buyer coun- 
terclaims for such conversion.°* Where goods in 
storage, subject to a lien of the storage company, 
are sold by the owner to be removed and paid for 
before a specified date, and only a part being re- 
moved by the buyer before that date, the balance is 
sold by the storage company to satisfy its lien, 
such sale does not constitute a resale by the seller, 
and the buyer is entitled to a deduction from the 
unpaid balance of the contract price only to the 
extent of the credit or cash received by the seller 
from the storage company.®# 

Agreement to take back property; condition pre- 
cedent. An agreement by the seller to take back 
property and cancel the debt or give the buyer credit 
therefor, cannot be relied on as a defense to an ac- 
tion for the purchase price, if the buyer has failed 
to comply with the conditions of the contract,®* such 
as in respect to returning the property;®* and un- 
der such an agreement, a return of the property is 
sufficient to entitle the buyer to credit therefor,** 
he need not show that credit has been given by the 
seller.°§ 

[§ 968] d. Recoupment, Set-Off, and Counter- 
claim*—(1) In General. Under, and subject to, the 
rules with regard to the rights of recoupment, set- 


Locke, 2 Gray 64. Clover Leaf Creamery Co. v. 
Steamboat Springs Creamery, etc., 

Demmon v. Locke, supra. Con MA COlo. T3. Thee eee Sire 
it is no defense to an {a] Mfllustration.—Where plaintiff 


contracted for sale of butter in stor- 


35 Ga. A. 550, 134 SE 142. 


Ky.—Williams v. Shepherd, 181 Ky. 
535, 205 SW 565. 


La.—Cochran v. Pelican Well Tool, 
ete., Co. 5 La. A,r: 


Miss.—Dulaney v. Jones, 100 Miss. 
835, 57 S 225. 


Mo.—Compton v. Parsons, 76 Mo. 
455; Kerr v. Haymaker, 20 Mo. A. 
350. 


[a] Where a jack sold for breed- 
ing purposes is wholly worthless for 
any purpose, the buyer may defeat re- 
covery of the purchase price, although 
he does not return the animal. Mon- 
roe v. Arthaud, (Mo. A.) 186 SW 554; 
Mason v. Crabtree, (Mo. A.) 186 SW 
553. 

54 Cochran y. Pelican Well Tool, 
ete.,, Co., 5 La. A 


55. See infra § 973. 


56. Morris v. Rexford, 18 N. Y. 
552. 

[a] Thus a plea that on the sale 
of a chattel the seller took a mort- 
gage, and on the mortgage becoming 
forfeited took possession of the chat- 
tel to dispose of it, and that he might 
have disposed of it and out of the 
proceeds retained the amount due, is 
a good answer to a suit for the price 
of the chattel. Case v. Boughton, 1i 
Wend. (N. Y.) 106. 

57. Brenard Mfg. Co. v. Sullivan, 
210 Ala. 200, 97 S 692; Brenard Mfg. 
Co. v. Sullivan, 21 Ala. A. 44, 104 S 
887. 

58. Liondale Mercantile Co. v. Ger- 
ber, 197 App. Div. 345, 188 NYS 825. 


[a] On time draft.—The seller 
eannot recover on the buyer’s accept- 
ance of a time draft as for a full per- 
formance after disposing of part of 
the goods sold before the draft be- 
came due. Liondale Mercantile Co. v. 
coe 197 App. Div. 345, 188 NYS 
205. f 


sold on credit, one of which has been 
removed by the purchaser, that before 
the expiration of the term of credit 
the seller gave him notice not to re- 
move the other until the price was 
paid, such notice not preventing de- 
fendant from removing the property. 
Demmon y. Locke, 2 Gray (Mass.) 
183. 

61. Mercier v. Nashua Buick Co., 
(N. H.) 146 A 165. 

fa] The seller “is liable for the 
wrong he does, but the sale is not 
thereby vacated, and liability for the 
wrong gives” the buyer “no release 
from liability for the price.” “Mercier 
v. Nashua Buick Co., (N. H.) 146 A 
165, 168. 


62. Steinberg v. Schwartz, 219 Ill. 
A. 138. 


63. Salomon vy. Corbett, 38 App. 
Div. 262, 57 NYS 18. 

[a] Reason for rule.—All_ the 
goods “having been delivered, the 


right to payment depended upon the 
terms of this [the] agreement. That 
right is not affected by the plaintiff's 
conversion of the’ goods. “The de- 
fendants interposed no counterclaim 
for such conversion, and they cannot 
well object to the credit which the 
plaintiff has chosen to give them as 
the result thereof.”” Salomon v. Cor- 
bett, 88 App. Div. 262, 57 NYS 18. 


[b] Failure to comply with stat- 
ute.—If a sale by the sellers of goods 
returned by buyers as security was 
unwarranted, in that sellers failed to 
comply with the formalities prescrib- 
ed by Lien L. §§ 200, 201, in dispos- 
ing of the property, while such fact 
would afford the buyers the basis of 
a counterclaim for the wrong, it could 
not be a defense to the sellers’ action, 
brought to recover the balance of the 
debt for goods sold and delivered. 
Letzter v. Nager, 186 NYS 578. 


Recoupment, set-off, and counter- 
claim in general see infra §§ 968-974. 


*By JOSEPH W. ROUSE (8§ 968-974). 


age to defendant, who agreed to re- 
move and pay for the butter on or be- 
fore a specified date, and who had 
knowledge that the storage company 
had a lien on the butter for moneys 
loaned to plaintiff, and defendant re- 
moved part of the butter before the 
date specified, paying for each load, 
and the company sold the rest in two 
lots at different times under its lien 
without the knowledge of either par- 
ty, obtaining a better price at the first 
sale than at the second, the sales by 
the company were not resales by 
plaintiff, and, in an action for the 
balance of the contract price, plain- 
tiff was entitled to the contract price 
less whatever it may have received 
from the storage company by way of 
credit or cash together with interest. 
Clover Leaf Creamery Co. v. Steam- 
boat Springs Creamery, etc., Co., 74 
Colo. 377, 221 P 887. 


65. Alston v. Moats, 13 La. A. 39, 


127 S 28; Crowley Mercantile Co. v. 
Brenard Mie. Co. (Tex. Civ An ese 
SW 127. 


66. W. T. Rawleigh Medical Co. v. 
Van Winkle, 67 Ind. A. 24, 118 NE 
834; Alston v. Moats, 13 La. A. 39, 
127 S 28. ‘ 


[a] Thus where a buyer of drugs 
and medicines returns them but does 
not inventory them as required by the 
seller’s custom, and the seller informs 
the buyer of that fact and of its re- 
fusal to accept the articles returned, 
unless they are properly inventoried 
on blanks furnished and the freight 
paid, the buyer cannot escape liability 
if he fails to comply with such con- 
dition and the seller refuses to accept 
the articles so returned. W. T. Raw- 
leigh Medical Co. v. Van Winkle, 67 
Ind. A. 24, 118 NE 834. 


67. Deland Min., etc., Co. v. Hanna, 
112 Md. 528,76 A 850, 186 AmSR 404, 


68. Deland Min., etc., Co. v. Hanna, 
supra. 
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off, 


69. See Set-Off and Counterclaim 
[34 Cyc 618]. 

70. Ark.—O. L. Gregory Vinegar 
Co. v. National -Fruit Canning Co., 
167 Ark. 435, 268 SW 598. 


Fla.—Stephens Lumber Co. v. Cates, 
62 Fla. 382, 385, 56 S 298. 


Ga.—Roddenbery v. Patterson, 136 
Ga. 187, 71 SE 138; Pioneer Mercan- 
tile Co. v. Freeman, 29 Ga. A. 11, 113 
SE 21. 

Ida.—-Baird v. Ash, 28 Ida. 594, 156 
PALO9: 

Ill. Prairie Farmer Co. v. Taylor, 


69 11]. 440, 18 AmR 621; Evans v. Chi- 
cago, etc., R. Co., 26 Ill. 189. See also 


Adkins, etc., Co. v. Rhinelander Paper. 


Co., 199 Ill. A. 347. 


Ky.—Loughridge v. Allen, 38 SW 
698, 18 KyL 894; Thomas v. Carpen- 
ter, 12 Ky. Op. 443. 


Mich.—Columbia Phonograph Co. 
v. Sherman, 166 Mich. 3824, 130 NW 
186. 


Or.—Daniels v. Morris, 65 Or. 289, 
PSOPP eso oze kaos. 


{a] Illustrations.—The buyer may 
assert: (1) A sum which the seller 
had agreed to pay for labor done on 
Jands which the buyers had the option 
to give for the automobile in lieu of 
money. Baird v. Ash, 28 Ida. 594, 156 
P 109. (2) Damages for the breach 
of the seller’s agreement not to sell 
to others at less than a certain whole- 
sale price. lLozier v. Hannan, 12 Colo. 
A. 59, 54 P 399. (8) Damages from 
plaintiff’s breach of his covenant to 
keep the property insured against fire 
for defendant’s benefit. Pioneer Mer- 
cantile Co. v. Freeman, 29 Ga. A. 11, 
113 SE 21. (4) Damages sustained 
by reason of the breach of an agree- 
ment not to sell articles of the same 
character to others. Blauner v. Wil- 
liams Co., 36 Misc. 173, 73 NYS 165 
[aff 34 Mise. 823); 69 NYS 749]. (5) 
Damages resulting from breach of 
agreement not to engage in the same 
business as that sold to defendant in 
that locality. Schwartz v. Smoke, 115 
NYS 221. (6) Where the buyer exer- 
cises no option to perform what the 
seller had agreed to do, the seller can- 
not be charged with the cost of the 
work. Woodside Cotton Mills Co. v. 
Kaustine Co., 3 F. (2d) 528. (7) 
Where plaintiff, being unable to per- 
form, refused to deliver under con- 
tract, that defendant refused payment 
thereafter due for prior delivery does 
not preclude recovery for plaintiff's 
breach. De Forest Radio Tel., etc., 
Co. v. Triangle Radio Supply Co., 243 
N. Y. 288, 153 NE 75. 


[b] Rule applied.—(1) In an ac- 
tion on a note given for the price of 
machinery, where the property was 


returned under the contract to be sold, 


by plaintiff and credited on the note, 
defendant was entitled to a credit for 
the reasonable value of the property 
when it was returned to. plaintiff. 
Wade v. Ray, 41 Okl. 641, 139 P 116, 
(2) Where one enters into a contract 
for the purchase of a definite quantity 
of lumber, to be manufactured there- 
after in accordance with certain re- 
quirements contained in the contract, 
and makes certain advancements to 


and counterclaim in civil actions generally®® 
the buyer of goods may, when sued for the purchase 
price, offset against that amount the damages he has 
sustained by reason of a breach of the contract by 
the seller,7° or due to a failure of consideration,** 
or resulting from a partial failure of title.7? 
the buyer may offset damages for injuries to goods 
while they are in the seller’s possession if such in- 
juries were due to the seller’s negligence,”* or dam- 
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coupment, 


So too 


the seller in accordance with a pro- 
vision contained in the contract there- 
for, he may, in a suit brought by the 
seller to recover the price of the lum- 
ber offered in fulfillment of the con- 
tract, set up Such advancements as an 
offset and recover the whole amount 
thereof against the seller. Fox v. 
Ritter-Burns Lumber Co., 91 W. Va. 
542, 114 SE 141. 


[c] Substantial performance, ex- 
cept in some minor particulars, enti- 
tles plaintiff to recover the contract 
price less an allowance to defendant 
for whatever loss or damage.he may 
have suffered from plaintiff's omis- 


sions. Kull v. Middleman, 51 Pa. Su- 
per Ws. 
[dad] Effect of modification of con- 


tract.—Where an original contract for 
the sale of an engine, which provided 
that it should be paid for in lumber, 
Was modified, so that it should be 
paid for in money, in an action for 
the price the buyer and his partners 
could not counterclaim for damages 
from the seller’s failure to take the 
lumber or from decay of the lumber 
caused by delay in removing it. 
Detherage v. Hawn, (Ky.) 118 SW 
986. 


[e] Breach by defendant.—Where 
plaintiff contracted to deliver goods 
to be given away as prizes in connec- 
tion with defendant’s business, and 
bound itself, in the event the annual 
sale did not amount to a certain sum, 
to refund three per cent of the defi- 
ciency, defendant’s attempt to cancel 
the order and failure to accept Imme- 
diately the shipment upon its arrival 
and failure to pay notes promptly 
when they became due, is not sucha 
material breach of contract as to pre- 
clude defendant from setting up as 
against notes remaining unpaid an 
amount due him under  plaintiff’s 
promise to refund, defendant other- 
wise having tried in good faith to live 
up to the terms of the contract and 
make sales. Brenard Mfg. Co. v. 
Watkins, (Tex. Civ. A.) 224 “Sw 522. 


[f] Measure of damages.—Dam- 
ages awarded by the jury on defend- 
ant’s counterclaim are not excessive 
where within the range of the testi- 
mony. Northern Coal, ete., Co. v. Muel- 
ler Bros: Fuel) Cos U71 Dil tA. 342: 
Royal Bank v. Schaffner, 44 N. S. 89. 


71. Ala.—Denney v. J. B. Colt Co., 
210 ‘Ala. 318, 97 S 825. 


Ark.—Webster v. Carter, 
458, 1388 SW 1006. 


Ky.—Miller v. Gaither, 3 Bush 152. 
WA aca corre ch v. Kemp, 97 Mass. 
Mo.—Stark Bros. Nurseries, ete. 
vere v. Mayhew, 160 Mo. A. 60, 141 SW 


SO Arik: 


Tex.—Stevens-Etter Co. v. Grain 
Juice Co., (Civ. A.) 285 SW 667. 


72. Malsby v. Widincamp, 24 Ga. 
A. 737, 102 SH 178; Bice v. Walker, 
131 Mich. 311, 91 NW 128; Tabor v. 
Harriman, 59 N. H. 226. 


[a] Goods in hands of receiver.— 
In an action for the price of goods 
sold to defendant, the fact that the 
goods were in the hands of a receiv- 
er appointed at the suit of plaintiff 


[§ 968 


ages from breakage during transportation to the 
place of delivery.** 
termining what claims are available by, way of re- 
set-off, 
claim to be available must arise out of the same sale 

transaction as that on which plaintiff’s demand 
is founded or be connected with the subject of the 
action,*® although under statutes and codes allow- 
ing as a counterclaim in an action on contract any 


Under the general rules de- 


or counterclaim’® defendant’s 


presents no ground for a counter- 
claim as a conversion by plaintiff. 
ERS v. McCoy, 87 Iowa 217, 54 NW 


73. Barrow v. Window, 71 Ill. 214; 
Phillips v. Patillo, 18 Tex. 518. 


74 ‘Tillyer v. Van Cleve Glass 
Go., 138 Ob CirmCt.499,.47 Oh. CimmDed 
209; Briggs v. Montgomery, 3 Heisk. 
(Tenn.) 673 (holding that where a 
plaintiff ships oil in unseasoned 
casks, where eby it is lost, the con- 
signee, eing sued for the price, 
may set up by way of recoupment 
the damages sustained by reason of 
the loss of the oil). 


75. See Set-Off and Counterclaim 
[384 Cye 665 et seq]. 


76. U. S.—Vulcan Metals Co. v. 
Simmons Mfg. Co., 248 Fed. 853, 161 
CCA? [certiorari den 247 Us S507 
mem, 38 SCt 427 mem, 62 L. ed. 1241 
mem]. 

Ida.—Weeter v. 
611, 284-P 257. 


Ill.— Barker v. Turnbull, 
226. See also Nordyke, ete, 
Drysdale, 204 Ill. A. 552. 


Ky.—Forbes v. ont 88 Ky, 285, 
11 SW 24, 10 KyL 865 


N. Y.—Berdell v. Johnson, 18 Barb. 


Reynolds, 48 Ida. 


51 Dl vAS 
Cosme 


559; Seymour v. Davis, 4 N. Y. Su- 
De 239; Batterman v. Pierce, 3 Hill 


Oh.—Loomis v. Rochester Eagle 
Bank, 10 Oh. St. 327. 


fan Allee v. McNew, 8 Humphr. 


Tex.—Keen, etc., Oil Co. v. Fulen- 
wider, (Civ. A.) 284 SW 322; Mc- 
Pere v. Haydon, (Civ. A.) 160 SW 


W. \Va.—Sterling Organ Co. v. 
House, 25 W. Va. 64. 


Ont.—New Brunswick Se 
Co; ‘Vv. Parsons, 20 Us CyOsB: 


[a] Claims founded on ae 
A claim that plaintiff maliciously and 
without probable cause brought a 
previous action for the price prema- 
turely is not a proper counter-claim 
(Schmidt v. Bickenbach, 29 Minn. 
122, 12 NW 349), (2) nor is a claim 
bond on an alleged wrongful attach- 
ment in an action for the price (Jones 
v. Swank, 54 Minn. 259, 55 NW 1126). 


[b] On sale of goods which were 
insured, the purchaser cannot in an 
action for the price set off a claim 
against the_ seller, founded on his 
unauthorized compromise with the 
insurance company on the loss of 


Works 
31. 


the goods. McCauley.v. Sheldens, 30 
Ga. 832. 
[ce] Cancellation of policy.— 


Where after shipping goods which 
he had sold to B, A procured insur- 
ance thereon, which, after the loss 
of the goods, the company canceled 
on the ground that B already had a 
prior insurance on the same, in an 
action for the price, B was not enti- 
tled to recoup the amount of the can- 
celed policy, as, if he had a prior 
policy, he could recover his loss on 
that, and if not, the cancellation of 
the other policy was void, and he 
could recover’ thereon. Halpin wv. 
Stanard, 60 Miss. 822. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§ 968] 


other cause of action on contract,“* in an action for 
the price of the goods defendant may counterclaim 
any other cause of action in his favor against plain- 
tiff arising on contract;*8 and generally if the claim 
of defendant arises out of a separate part of the . 
same contract of sale it will be available;7° 
there is but one contract the fact that deliveries 
were separate does not preclude a counterclaim for 
damages arising under one delivery in an action for 
the price of the goods included in the other deliv- 
But a transaction which is, in its inception, 
single, may by subsequent agreement be converted 
into two distinet transactions so that a claim aris- 
ing on one cannot be offset in an action founded on 
As the risk of loss follows the title,*? 
where title has passed to the purchaser and the goods 
have been lost by the seller while in his possession 
and through his negligence, the buyer can defeat 
recovery of the purchase price only on the theory 
of breach of duty by the seller.®? 
entitled to no deduction for a tender which was prop- 
erly refused by the seller;*4 and he cannot offset 


Ive” 


the other.®? 


77. See statutory provisions; and 
generally Set-Off and Counterclaim 
[34 Cye 689]. 


78. Wheelock v. Pacific Pneumatic 
Gasicon ol Cal) 223, 

79. Ketchum vy. Larkin, 88 Iowa 
215, 55 NW 472; Batterman v. Pierce, 
Snail) SCN: Yt) Diss Singer. MtssiiCo. 
v. Christian, 211 Pa. 534, 60 A 1087. 


[a] Defendant may set off claim 
for goods furnished plaintiff, under 
an agreement that the goods forming 
the basis of plaintiff's demand should 
be paid for by goods from defend- 
ant’s store. Croucher v. Gunn, 2 
CanLTOcecNotes 107, 14 N. S. 370. 


80. Scudder-Gale Grocer Co. v. 
Russell, 65 Ill. A. 281; Endicott- 
Johnson Co. v. Simpson, 206 Mass. 
14, 91 NE 1012; Tipton vy. Feitner, 20 
IN. OY. 423; 

{a] Transactions constituting one 
contract.—Where defendant at the 
same time ordered of plaintiff a buggy 
and a stagecoach, the orders, how- 
ever, being separate, the purchase 
constituted but one transaction, so 
that, in an action for the price of 
one vehicle, recoupment could be 
had for the nondelivery of the other. 
Benjamin v. Richards, 51 Mich. 110, 
16 NW 255. 

{b] Where same instrument pro- 
vides for delivery of two separate 
lots of merchandise but is so framed 
that it creates two distinct contracts, 
damages for refusal to deliver the 
second lot cannot be offset by way 
of counterclaim in a suit on the note 
given for the price of the first lot 
brought by the indorsee of the note. 
Loomis v. Eagle .Bank, 10 Oh. St. 
327, 

[e] Separate deliveries under pa- 
rol sale, void under statute of frauds, 
constitute distinct sales, and there- 
fore in an action for the price of one 
delivery of goods defendant cannot 
recoup for fraud in the sale of the 
other deliveries. Seymour v. Davis, 
4 N. Y. Super. 239 

81. Mahaska County State Bank 
v. Christ, 82 Iowa 56, 47 NW 886 
(where a sale of two horses was 
converted into two distinct transac- 
tions by a modification of the agree- 
ment as to one of the horses). 

82. See supra § 608. 

83. Cook, etc, Contr, Cor v. Bell, 
177 Ala. 618, 59 S 278. 

84 McNabb v. Juergens, (Iowa) 
180 NW 758 [mod on other grounds 
185 NW 581]. 

[a] Thus, where the buyer of an 
automobile agreed to deliver a sound 
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and if 


Defendant is 
Explosives. 


horse to the seller in part payment, 
but. tendered only a _ blind horse, 
which the seller properly refused, 
the seller is not limited in his re- 
covery to the difference between the 
agreed valuation of the horse, the 
balance due on the sale, and what the 
animal actually tendered was worth, 
the balance due remaining the same 
after the tender and refusal. Mc- 
Nabb v. Juergens, (Iowa) 180 NW 
te [mod on other grounds 185 NW 


85. March v. Hyman, 88 Misc. 65, 
150 NYS 460. 


86. Kessel v. Triangle Film Cor- 
peevow 205 App. Div. 51, 199 NYS 
17 


.—Denton  v. 223 


87. Ky 
Ky. 640, y SW (2d) 412. 


La.—Cocker Mach., etc., Co. v. Lane 
Cotton Mills Co., 163 La. 664, 112 S 
522; Builders’ Supply Co. v. Inde- 
pendent Ice, ete., Co., 1 La. A. 708. 


Pa.—New Jersey Steel Tube Co. v. 
Riehl, 9 Pa. Super. 220. 


Tex.—Voorheis v. Fry, 
52 SW 580. 


Wash.—Maeder Steel Products Co. 
v. Brewster, 154 Wash. 120, 281 P 14. 


[a] BRule applied.—A buyer can- 
not, when sued for the purchase 
price of lumber to be used to build 
a corncrib, recoup by charging the 
plaintiff with depreciation in value 
of the corn which the defendant ex- 
pected to store in such crib, but by 
reason of the lumber not being de- 
livered which he left on the ground 
uncovered and exposed to the ele- 
ments. Smith v. Whitham, 204 Ill. 
A. 


[b] Deficiency in quantity, after 
defendant himself weighed the goods, 
eannot be recovered. Kaisha v. 
Govt., 7 Philippine 436. 


[ec] Mistake of agent.—Where an 
agent contracted to buy lumber for 
cash of employees of a lumber mill, 
who were lienholders in possession 
and did not know of a custom in 
dealings between purchaser and mill 
owner that orders were subject to 
approval of the purchaser at its home 
office, and the purchaser did not know 
of a change in the situation at mill, 
it cannot set off the debt of the mill 
owner to it against the purchase 


White, 


(Civ. <A.) 


price, although it did not intend to 
waive set-off. Sweet v. Oregon- 
Washington Lumber, etc., Co., 


Wash 91, 167 P 82. 


88. Smith, etc., 
Ky. 166, 


Co: -v. -Curry, 148 
146 SW 434; Meriwether 


[55 C.J.) 969 


against plaintiff’s claim credits allowed him by an- 
other corporation of a similar name as plaintiff’s.*° 
That the buyer holds the goods and is ready to re- 
deliver them is no ground of set-off.*° 
suffered by defendant through his own fault cannot 
be offset against the purchase price.** 
has repossessed the goods, the buyer is entitled to 
recover the amount paid on the purchase price.** 
The damages must not be so remote and uncertain 
as not to have been within the probable contempla- 
tion of the parties.*° 
unliquidated damages resulting from the seller’s de- 
fault,®® the rule that unliquidated damages are not 
the proper subject of a set-off®+ applies;?? but un- 
liquidated damages capable of being liquidated and 
assessed by the jury may be set off.°? 

Equitable set-off is available under the same cir- 
cumstances as in other actions on contract,®* but 
will not be allowed to aid defendant in the perpe- 
tration of a fraudulent scheme against plaintiff.°° 


The purchaser of explosives, having 
agreed to the relation of employer to the seller’s 


Damages 


If the seller 


While defendant may recoup 


SOD. Cova Ee J. Deas Con w62iwa, 
271, 110 S 419. 
89, 
Op. 
Meal J. Caldwell Co. v. Cushnoc 
Paper Co., 114 Me. 411, 96 A 730. 


Mo.—Bauerdorf v. Fisher, (A.) 222 
SW 489. 


Nebr.—Silurian Mineral Spring Co. 
v. Kuhn, 65 Nebr. 646, 91 NW 508; 
Warder v. Myers, 2 Nebr. (Unoff.) 
507, 89 NW 3887. 


Philippine.—Song Fo v. 
Philippine 3 

90. Batterman v. 
CNY) Tale 


91. See Set-Off and Counterclaim 
[34 Cye 696]. 


92. Spear v. Hanson, 157 Mich: 
485, 122 NW 110; Allen v. McNew, 
8 Humphn (Tenn.) 46; Baker v. 
Hartman, 139 Va. 612, 124 SE 425. 
See also Truman’s Pioneer Stud Farm 
v. Baker, 193 Ill. A. 598. 


[a] Thus damages growing out of 
the purchase of potatoes for such 
items as “labor account of rots and 
frosted,” “loss account frosted and 
No. 2 potatoes,” “profit on car’ never 
sold, are unliquidated, and such as 
could not be set off by purchaser 
against seller’s claim on third car 
shipped under independent transac- 
tion. Baker v. Hartman, 139 Va. 612, 
124 SE 425, 


aga —Monarch v. Young, 8 Ky. 


Oria, 33 


Pierce, 3 Hill 


[b] Unliquidated damages must 
be claimed by cross demand. Piche 
v. Lamontagne, 32 Que. K. B. 295, 
70 DomLR 491, 

93. Philadelphia Drying Mach. 
Co. v. Kummerer, 56 Pa. Super. 24; 


Vanemeher Vv. Quinn, PH a ETE YA Super. 

94. Porter v. Roseman, 165 Ind. 
250, 04. NIB 1105, 112" Ams, 222 
(where the doctrine of equitable set- 
off was applied where an employee 
of defendant owed money to plain- 
tiff, and, in order to meet notes which 
he had given for the debt, misappro- 
priated money belonging to defend- 
ant, and with such money took up 
the notes which had been transmit- 
ted by plaintiff to a bank for collec- 
tion, and it was held in an action by 
plaintiff for goods sold and delivered 
to defendant that he could set off 
his claim for the money received by 
plaintiff from defendant’s employee). 

[a] Grounds of equitable set-off 
generally see Set-Off and Counter- 
claim [384 Cyc 636]. 

95. Matthews v. 


Weiler, 
606, 22 SW 569. 


57 Ark, 
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employees, cannot set off his damages resulting from 
their negligent use of the explosive when sued for 


the purchase price.®® 


[§ 969] (2) 


Misrepresentation 


Subject to the general rules relating to recoupment, ° 
set-off, and counterclaim for torts,®® the buyer may 
offset or counterclaim against the amount of the 
purchase price the damages sustained by reason of 
the fraud or misrepresentation of the seller.®® 
makes no difference to defendant’s right that the 
innocently made.? 


misrepresentations were 


96. Hercules Powder Co. v. Harry 
T. Campbell Sons Co., 156 Md. 346, 
144 A 510, 62 ALR 1497. 


97. Offset for fraudulent warran- 
ty see supra § 797 


98. See Set-Off and Counterclaim 
[34 Cyc 703 et seq]. 
® 99. U. S.—Dushane v. Benedict, 
120 U. S. 630, 7 SCt 696, 30 L. ed. 810. 


Ala.—Grissom v. Colt, 218 Ala. 336, 
att S 580; Ward v. Reynolds, 32 Ala. 


Ark.—Shaver v. Clark County 
Bank, 182 Ark. 188, 31 SW (2d) 132. 


Cal.—Field y. Austin, 131 Cal. 379, 
63 P 692. 


Colo.—Pike’s Peak Paint Co. v. 
Masury, 19 Colo. A. 286, 74 P 796. 


Conn.—Dwyer v. Richmond, 
Conn. 393, 124 A7. 


Ida-—Turner Agency v. Pemberton, 
DSeldaweeos wad ease 


Ill.— Hoerner v. Giles, 
540. 


Ind.—Love v. Oldham, 22 Ind. 51; 
Rose v. Wallace, 11 Ind. 112. 


Ky.—Cantrell v. Dotson, 221 Ky. 
494, 299 SW 181; Barnard v. Napier, 
167 Ky. 824, 181 SW 624; Frazier v. 
Gooding, 13 KyL ioe 


Me.—Bailey v. Webber, 113 Me. 
434, 94 A 758; Doylestown Agricul- 
tural Co. v. Brackett, ete, Co., 109 
Me. 301, 84 A 146. 


Mass.—Kilgore v. Bruce, 166 Mass. 
136, 44 NH 108; Sawyer v. Wiswell, 
9 Allen 39; Harrington v. Stratton, 
22 Pick. 510. 


Mo.—Wade v. Scott, 
Huber Mfg. Co. v. Hunter, 99 Mo. 
A. 46, 72 SW 484; Brockhaus vy. Schil- 
ling, 52, Mo.’ A. 73. 


N. Y.—De Vaughn v. Frank BE. Mc- 
Gray Co., 222 App. Div. 533, 226 NYS 
474; Nanes v. Peck, etc, Co,, 181 
App. Div. 760, 169 NYS 224; Kennedy 
v. Crandall, 3 Lans. 1; Payne v. Cut- 
ler, 13 Wend. 605; Reab v. McAlister, 
8 Wend. 109; Beecker v. Vrooman, 
13 Johns. 302. 


N. C.—May v. Loomis, 
350, 52 SE 728. 


Oh.—Timmons v. Dunn, 4 Oh, St. 
680; Carr v. Miller, 2 Oh. A. 430, 19 
OnMGIPNGty IN. SN 3624) 34/Oh. Cire Ct. 
502: 


100 


53 Ill. A. 


7 Mo.) 509; 


140 N. C. 


Pa.—Rumsey v. Shaw, 25 Pa. Su- 
per. 386 

Tenn.—Hogg y. Cardwell, 4 Sneed 
151. 


Tex.—Templeton y. Oliver H. Ross 
Piano Co., (Civ. A.) 17 SW (2d) 474; 
Suttle v. Hutchinson, (Civ. A.) 31 
Sw 211. 


Va.—Strickland v. Graybill, 97 Va. 
602, 34 SE 475. 

Wash.—Singmaster v. Hall, 98 
Wash. 134, 167 P 1386; Griffith v. 
Strand, 19 Wash. 686, 54 P 613. 

Butterfield, 34 


Wis.—Birdsey  v. 
Wis. 52. 

Sask.—Ontario Wind Engine vy. 
Bunn, 8 Sask. L, 58, 21 DomLR 420, 
se WestLR 20, 8 WestWkly 450. 
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waiver or loss of the buyer’s right to reseind for 
fraud or misrepresentation does not affect his right 


to recoup, set off, or counterclaim therefor.” 


and Fraud.?’ 


1h 
The 


But see Johnson v. 
S.-G>L) 325 (dietum)). 


{a] Fact that defendants had sold 
all their rights to another did not 
estop them to plead as the basis of 
a counterclaim, in an action for the 
price of a patent right and a machine 
manufactured thereunder, false rep- 
resentations by the seller that the 
patent was not an infringement of a 
former one. Pratt v. Hawes, 118 
Wis. 603, 95 NW 965. 


[b] Items recoverable.—(1) Where 
a sale of goods was f. o. b. shipping 
points, cash payment and a payment 
of freight cannot be recovered as a 
set-off as part of damages for fraud 
in procurement of contract. Rausch 
v. Graham Mfg. Corp., 139 Va. 502, 
124 SE 427 [mod on other grounds 
140 Va. 445, 126 SE 2]. (2) In an 
action for the price of a motor truck, 
an amount claimed by defendant for 
hiring other trucks in his business 
is not a proper item. Dwyer v. Red- 
mond, 100 Conn. 393, 124 A 7. 


[c] Measure of damages.—(1) 
Whether counterclaim was tried up- 
on the theory of fraud by seller or 
breach of warranty, the measure of 
damages was the same, Gross v. 
Reiners, 100 Conn. 732, 124 A 811. 
(2) Where a counterclaim was for 
less than the balance due, the dam- 
age recoverable was the amount 
claimed, deducting difference between 
value as represented and as deliv- 
ered. Manning Mfg. Co. v. Merri- 
man, 106 Conn. 95, 136 A 867. 


[d] Where no damage is suffered. 
—In an action to recover the pur- 
chase price of a grocery store as 
fixed by appraisers, the buyer could 
not claim reduced value of stock as 
damages for fraud, where, in fixing 
amount charged him for such stock, 
appraisers inventoried it at reduced 
prices. Gross v. Reiners, 100 Conn. 
732, 124 A 811. 


1. -Carr v. Miller, 2 Oh. A. 4380, 34 
Oh Cir, Ctr5s02) 


2. Cantrell v. Dotson, 221 Ky. 494, 
299 SW 181; State Trust, ete., Bank 
v. Hermosa Land, etc., Co., 30 N. M. 
566, 240 P 469; Templeton v. Oliver 
H. Ross Piano: Co,, (Tex. Civ. A.) 17 
SW (2d) 474. 


3. Ad. Dernehl, ete., Co. v. Detert, 
186 Wis. 113, 202 NW 207. 


[a] Reason for rule—tIn an ac- 
tion for the value of goods to be 
sold as a beverage and which con- 
tained alcohol, a counterclaim for 
damages caused by arrest, on the ba- 
sis of misrepresentation as to de- 
fendant’s rights to sell same, is bad, 
the misrepresentation being as_ to 
law and not fact, and defendant 
being charged with knowledge of 
law and that no authority to sell as 
represented by plaintiff could be 
granted by state or federal authori- 
ties., Ad: Dernehl, etc., Co. v. Detert, 
186 Wis. 1138, 202 NW 207. 


4. U. S.—Charles E. Dustin Co. v. 
St. Petersburg Inv. Co., 126 Fed. 816, 
13) Pa, Dist. 567 

Ga.—Van Winkle v. Wilkins, 
Ga. 938, 7 SE 644, 12 AmSR 299. 


Wideman, 24 


81 


Misrepresentations as to law governing the sale 
of alcohol cannot be made the basis of a counter- 
claim in an action by the seller.* 

[§ 970] (3) Default in Performance by Seller— 
(a) Delay, or Failure To Deliver. 
the purchase price the buyer may assert damages 
sustained by reason of the seller’s delay* or failure 


When sued for 


Ill.— Cooke v. Preble, 80 Ill. 381. 


Ind.—Berkey, etce., Furniture Co. 
v. Hascall, 123 Ind, 502, 24 NE 336, 
8 LRA 65. 


Iowa.—Bamberger v. Burrows, 145 
Iowa 441, 124 NW 333 


Ky.—Guenther v. American Steel 
Hoop Co., 116 Ky. 580, 76 SW 419, 25 
KyL 795; Albin Co. v. Demorest Mfg. 
Co., 56 SW%982, 22 KyL 245. 


Mich.—Industrial Works v. Mitch- 
ell, 114 Mich, 29, 72 NW 25; Liggett 
Spring, ete., Co. v. Michigan Buggy 
Co., 106 Mich. 445, 64 NW 466. 


Mo.—Redlands Orange Growers’ 
Assoc. v. Gorman, 76 Mo. A. 184. 


N. Y.—Phillips v. Taylor, 101 N. 
Y. 639, 4 NB727; Sturges, etc., 
Co. v. American Separator Co., 171 
App. Div. 429, 156 NYS 872; Jones 
v. National Printing Conese Daly. 92. 


Pa.—Iron Trade Products Con vai: 
E. Watson Coal Co., 5 Pa. Dist. & Co. 
420. 

Tex.—Saunders v. (Civ. 
A.) 55 SW 33. 


Vt.—Eddy v. Clement, 


Can.—Leonard v. Kremer, 48 Can. 
S.. C..518;5 11, DomLR™ 491) -4aWess 
Wkly 332 [mod 4 Alta. L. 152]. 


Alta.—Edmonton Iron Works, Ltd. 
v. Cristall, 3 Alta. L. 338. 


B. C.—Brown vy. Hope, 
220. 


N. S.—Pictou Iron Foundry, 
Co. v. Archibald, 30 N. S. 262. 


[a] Rule applied.—Where the sell- 
er’s liability for damages on the basis 
of original breach of contract to de- 
liver goods within a specified time 
becomes absolute upon his faiiure to 
deliver part of the goods outstand- 
ing under order on consideration of 
the buyer’s waiver of damages for 
delay, the buyer may withhold pay- 
ment actually due on previous ship- 
ments to the extent of such dam- 
ages. Georgia Creosoting Co. v. Mc- 
Intosh Land, etc., Co., 23 Ga. A. 561, 
99 SE 166. 


[b] Damages due to delay in de- 
livering machinery.—(1) A buyer of 
machinery is entitled to set .off, 
against the price, loss of the value 
of the use~ of the plant during a 
delay in delivery, including items for 
loss of time and services of defend- 
ant’s manager, for extra labor made 
necessary by reason of the delay, 
and for loss of orders for the in- 
stallation of electric lights resulting 
from such delay (Charles E. Dustin 
Co. v. St. Petersburg Inv. Co., 126 
Fed. 816, 13 Pa.. Dist. 567), (2) and 
in an action on a note given for 
machinery defendant may plead loss 
of profits capable of exact computa- 
tion, and due to a delay in deliv- 
ery if the damages resulting from 
such loss are such as must have 
been within the contemplation of the 
parties when entering into the con- 
tract (Gore v. Malsby, 110 Ga, 893, 
36 8 '315). (3) But it is held that 
in the absence of stipulation or cir- 
cumstances from which an_ under- 
standing can be inferred loss of 
profits will not be regarded as with- 


Weekes, 


38 Vt. 486. 


B by Abed 3¥ (0:5 


etc., 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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to deliver the goods contracted for.® 
be allowed defendant for the seller’s delay even 
though defendant accepts and pays for the late de- 
Damages sustained by defendant in vol- 
untarily settling differences between him and a third 
person caused by plaintiff’s delay cannot be set off 
Special damages re- 
sulting from delay in delivery and loss oceasioned 
thereby to a subvendee cannot be recovered where 


liveries.® 


against the purchase price." 


in the contemplation of the ph na 

Howard v. Stillwell, ete, Mfg. 

ee WE gS EEE pk Sct 500, 35 ne. et 
¢ 


_[Le]. Delay by carrier.—In an ac- 
tion for price the buyer cannot coun- 
terclaim for any damages sustained 
by the delay of a railroad company 
in transporting and delivering the 
article after its delivery by the sell- 
er to the railroad company. Fair- 
banks v. Carson-Muse Lumber Co., 
160 Ky. 346, 169 SW 731. 


[ad] Use of two counterclaims.— 
Where defendant split his claim for 
damages for delay in the delivery 
of bricks into two counterclaims and 
was allowed recovery on the first, 
he is not entitled to nominal dam- 


ages on_the_- second. Busbee_ v. 
pence Col, 60." Monty. 203; 146°.P 
[e] Amount recoverable.—(1) The 


buyer can recover only the excess 
of his damages over the agreed price. 
Deacon. we 1s. W.... &>) Co. HornsCon,1152 
NYS 1073. (2) On a counterclaim 
against the seller for delay in the 
delivery of bricks, defendant is en- 
titled to nominal damages only, 
where he fails to show substantial 


damage. Busbee v. ae een Co., 50 
Mont. 2038, 146 P 275 : 
[f] Special Race are not re- 


coverable where the contract provides 
that plaintiff was not liable for spe- 


cial damages. Ruggles v. Buffalo 
Fdy., etc., Co., 27 F. (2d) 234. 
[g] Sale of business by buyer does 


not affect his right to maintain & 
cross action for damages from de- 
lay in delivery, consisting of shut- 
down expensé¢s, plaintiff not having 
recognized the third party as a pur- 
chaser in any respect, and the third 
party, in such sale, having been paid 
by defendants a consideration for 
such assumption. Producers’ Supply, 


ete., Co. v. Allison, (Tex. Civ. A.) 
238 SW 995. 

5. U. S.—Thomas China Co. v. C. 
W. Raymond Co., 1385 Fed. 25, 67 
CCA 629. 


Ga.—Van Winkle v. Wilkins, 81 
Ga. 98, 7 SE 644, 12 AmSR 299. 

tll.— Black Diamond Fuel Co. v. 
Illinois Fuel, etc., Co. 219 Ill. A. 
150. See also Carterville Min. Cd. 
v. Eldridge, 199 Ill. A. 534. 

N. Y.—De Forest Radio Tel., etc., 
Co. v. Triangle Radio Supply Co., 
243 N. Y. 283, 153 NE 75; Avery v. 
Willson, 81 N. Y. 341, 37 AmR 503; 
Goodyear Tire, etc., Co. Vv. Hershen- 
stein, 221 App. Div. 592, 224 NYS 
501; Jones v. National Pri ting Co., 
13 Daly 92; Kramer v. Alsace Pa- 
per Box Co., 187 NYS 571; Porter 
v. Orensein, 180 NYS 418. 


Porto Rico.—Ramirez v. Villate, 4 
Porto Rico Fed. 67. 
Ss. C.—Furst v. 
1, 147 SE 654. 
W. Va.—Raleigh Lumber Co. v. 
Wilson, 69 W. Va. 598, 72 SE 651. 
Wis.—Brooklyn Creamery Co. v. 
Friday, 137 Wis. 461, 119 NW 126. 


Davis, 150 S. C. 


Man.—Ross v. Parks, 4 WestLR 
#12. 

N. S.—Bauld v. Fraser, 34 N. S. 
178. 

[a] Blection of other remedy.— 


(1) In an action for the price of 
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Recovery may 


lumber sold, the vendee may set off 
his damages on account of the non- 
delivery of part of the lumber de- 
liverable under the same contract, 
notwithstanding he has _ recovered 
judgment for such damages, if an 
appeal from the judgment is pend- 
ing. King v. Bradley, 44 Ill. 342. 
(2) But where a seller removed part 
of the goods covered by the bill of 
sale, and claimed the right to re- 
move others, the purchaser’s rem- 
edies to refuse payment until the 
goods taken away should be re- 
turned, or to offset the value of the 
goods removed against the purchase 
price, are inconsistent, and a choice 
of one precludes the other. Brady 
v. Cassidy, 9 Misc..107, 29 NYS 45 
[aff 146 N. Y. 171, 39 NE 814]. 

{[b] Gains or profits of vendee, 
prevented by breach of a contract 
for the sale of lumber, may be re- 
couped in an action for purchase 
rwioney of the lumber furnished un- 
aer the contract. Raleigh Lumber 
pea v. Wilson, 69 W. Va. 598, 72 SE 

[c] Where no damage is shown 
the vendee cannot set off a claim 
for the profits not made on the goods 
not delivered. Rotograph Co. v. 
Cressman, 41 Pa. Super. 14. 


6. Bamberger Bros. v. Burrows, 
145 Iowa 441, 124 NW 333; Sturges, 
etc., Mfg. Co. v. American Separator 
Co., 171 App. Div. 429, 156 NYS 872. 


7. Babcock Lumber Co. v. Creasy, 
70 Pa. Super. 42. 


8. Durden-Coleman Lumber Co. v. 


William H. Wood Lumber Co., 221 
Mass. 564, 109 NE 648. 
9. Day v. Jeffords, 102 Ga. 714, 
29 SE 591. : 
10. U. S.—McNamara v. Home 


pee ete. Co:; 121, Med: 797,'58 CCA 


50 Ala. 
Robertson vy. Davenport, 27 Ala. 


Ala.—Harralson v. Stein, 
a he 
574, 

Ark.—Wilman v. Mizer, 60 Ark. 281, 
30 SW 31. 

Cal.—Cole v. Swanston, 1 Cal. 51, 
52 AmD 288; Hills v. Hdmund Peycke 
Co., 14 Cal. A. 32, 110 P 1088. 


Ga.—Savannah BPlectric R. Co. v. 
Tennessee Coal, ete., Co., 98 Ga. 189, 


26 SE 741; Finney v. Cadwallader, 
55 Ga. 75; -Daniel v. Trice, 31 Ga. 
162; Cherry v. Sutton, 30 Ga. 875. 


Hawaii. Haskins v. 
Hawaii 47. 


Ida.—Anderson -v. Council Lumber 
Co., 30 Ida. 464, 165 P1124; Huber 
v. Blackwell Lumber Co., 27 Ida. 373, 
148 P 903. 


Ill—W. H. Purcell Co. v. Sage, 
200 Ill. 342,,.65 NE 723 [aff 90 Ill. 
Ann) LOO US Minnesota Lumber Co. v. 
Whitebreast Coal Co., 160 Ill. 85, 43 
NE 774, 31 LRA 529 [aff 56 Ill, A. 


Shillaber, 1 


248]; Evans v., Chicago, etc., R. Co,, 
26 Ill. 189; Beldam v. ‘Lewisohn, 51 
Tepe pide te 


Ind.—Epperly v. Bailey, 3 Ind. 72; 
Kokomo Steel, etc., Co. v. Macomber, 


etc., Rope Co., 73 Ind. A. 619, 128 
NE 362. 
Me.—Burrill v. Stevens, 73 Me. 395, 


40 AmR 366. 
Mass.—Westcott v. Nims, 4 Cush. 
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defendant has failed to prove his right to general 
damages resulting from the delay.* 
ure to deliver was due to the buyer’s own fault he 
cannot recoup damages for such failure.?® 


[§ 971] (b) Deficiency in Quantity or Quality. 
The buyer may offset against the seller’s claim for 
the purchase price the amount of damages he has 
sustained by reason of a deficiency in the quantity? 
or quality, fitness, or condition’! of the goods pur- 


Where the fail- 


Mich.—Thorn v. Morgan, etce., 
135 Mich. 51, 97 NW 43; 
Meyers, 59 Mich. 300, 26 
Wilson v. Wagar, 26 Mich. 452; 
v. Moore, 3 Mich. 55. 


bar CHR apy: v. Zeppenfeldt, 64 Mo. 


Cox 
Gage v. 
NW 522; . 
Clark 


N. H.—Flanders vy. Putney, 58 N. 
H. 358. 


N. Y.—Patton v. Royal Baking 
Powder Co., 114. Ni. -Y. 13,20 NE. 622 
faft) 4526 Peon 2487; McDowell v. 
Starobin Electrical Supply Co., 190 
App. Div. 676, 180 NYS 528 [rev 176 


NYS. 118]; Seribner v. Jacobs, 9 
NYS 856. 
Oh.—Upton v. Julian, 7 Oh. St. 


. 


Pa.—Poland Coal Co. v. Rogers, 260 
Pa. 118, 103 A 559; Fessler v. Love, 
43 Pa. 313; Hoffman v. Winston, 86 
Pa. Super. 130. 


Tenn.—Porter v. Woods, 3 Humphr. 
56, os AmD 153. 


Tex.—Edwards v. Mayes, (Civ. A.) 
136 SW 510. 

N. B.—Emack v. Woods, 
LS 


N. S.—Royal Bank v. Schaffner, 44 
N. S. 89; Bauld’v. Fraser, 34 N. S. 
178, 37 CanLJ 363. 


Que.—Piche v. Lamontagne, 32 Que. 
K. B. 295, 70 DomLR 491. 


[a] Refusal to fill further orders. 
—(1) If the:-seller agrees to fill or- 
ders, the agreement to be terminated 
by notice, a refusal to supply goods 
without previous notice of election 
to terminate the agreement is a 
breach on which recoupment can be 
based. Sterling Organ Co. v. House, 
25 W. Va. 64; Ellis v. Miller, 164 N. 
Y. 434, 58 NE 516. (2) But refusal 
to fill further orders is not a ground 
of offset in an action for the price of 
goods actually sold and delivered, in 
the absence of contract’ binding the 
seller to fill such further orders. 
Hughes Paint, etc., Co. v. Wright, 111 
Mo. A. 43, 85 SW 919; Penn Shovel 
Co. v. Phelps, 24 Pa. Super. 595. 


[6] Proof of damages necessary.— 
Defendant claiming damages, in an 
action to recover for timber sold him 
under contract, for failure to deliver 
the full amount purchased, cannot re- 
cover without proof that other tim- 
ber could not have been procured in 
place of that not delivered, and of its 
market value at the time and place 
of delivery. Kinports v. Breon, 193 
Pa. 309, 44 A 436. 


{c] Estoppel by new agreement.— 
Where all the goods were not deliv- 
ered at the time agreed upon, and 
thereafter a further contract was 
made, canceling the former ones as 
to the goods not delivered, the sub- 
stituted contracts were new and in- 
dependent agreements, and damages 
for failure to deliver the goods to 
which they related could not be re- 
couped under notice of recoupment 
under the first contracts. Thorn v. 
ie ce etc., Co.; 135 Mich. 51, 97 NW 
3. 

[d] Agreement to rescind not car- 
ried into effect does not estop de- 
fendant to plead a counterclaim, be- 
cause of default in delivery. Roman 
v. Boston Trading Co., 87 Mo. A. 186. 


11. U.S.—Southern Gypsum Co. v. 
United Paperboard Co., 11 F. (2d) 58; 


39 N. B. 
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chased, even when the goods have been accepted and 
subject to the rules governing inspection,'*® 
especially if the defects are discoverable only by 
But where the buyer knew of the existence 
after learning of the defect, 
promises to pay,!® or accepts the goods as in com- 
pliance with the contract after knowledge of the de- 
fects,1* he cannot offset his damages. 
there has been a partial payment does not affect the 


used,1? 


use.!#4 


of the defect,1® or, 


Ruggles v. Buffalo Fdy., ete., Co., 27 
Ry (Gd) 234-) Charles) H:. Dustin Co. 
v. St. Petersburg Inv. Co., 126 Fed. 
816; Anschutz v. Miller, 20 Fed. 376; 
Miller, v.» Smith,.17 <b." Cas. Nos, 9,- 
590, 1 Mason 487. 


Ala.—Consumers’ Coal, etc., Co. v. 
Yarbrough, 194 Ala. 482, 69 S 897. 


Ark.—Cleveland-McLeod Lumber 
eae v. Hopson, 97 Ark. 109, 133 SW 
33 


Conn.—Dwyer v. Redmond, 100 
Conn 393, 124 Ao TsrMcAlpin vy. duce; 
12 Conn. 129, 30 AmD 609. 


Ga.—Savannah Chemical Co, v. 
Bragg, 14 Ga. A. 371, 80 SE 858. 


Ill.—Cooke v. Preble, 80 Ill. 381; 
Connersville Co-op. Creamery Assoc. 
v. Baltz, 180 Hl. A._ 376: See also 
Prindle v. Sander, 207 Ill. A. 99. 


Ky.—Showalter v. Winchester Gro- 
Cervo, 148) Ky. 579, 147 Siw 165 
Wallace v. Knoxville ‘Woolen Mills, 
117 Ky. 450, 78 SW 192,.25 KyL 1445. 


La.—Meriwether Supply Co. v. E. 
Jen Deas (Cow 162 va. 200, 10 Ss 419; 
Edwards v. Plaquemine Tce, @wEOay (COHS 
46 La. Ann. 360, 15 S 61; Rapides Gro- 
cerry Coy) Ine 'v% Clopton, GD) 2s s: 
325, 129 S 257; Raymond vy. Davis, 
Tomas Al 114, 125 § 182. 


Md.—Michlovitz v. Eastern Rolling 


Mill Co., 158 Mid. 486, 148 A 836. 
Mass.—Hilliard v. Weeks, 173 
Mass. 304, 53 NE 818; Westcott v. 


Nims, 4 Cush. 215. 

Mich.—Chapman vy. Deasé, 34 Mich. 
Ole. 

Minn.—Midland Lumber, etc., Co. 
v. Bean, 180 Minn. 531, 231 NW 206. 

Mo.—Graham Paper Co. v. Nation- 
al Newspapers Assoc., (Mo. A.) 193 
SW 1003; Arthur Fritsch Foundry, 
etc., Co. v. Goodwin Mfg. Co., 100 
oe A. 414, 74 SW 136. 


N. J.—Lifson v. Mello, 104 N. J. L. 
662; 141 A 919 [aff (Sup.) 138 A 701]. 


N. Y¥.—Lascelles v. Miller, 4 Silv. 
Sup. 404, 7 NYS 447. [aff 130M NGeYe 
640, 29 NE 151]; Stewart v. Bock, 1 
Hilt. 122, 3 AbbPr 118; Payne v. Cut- 
ler, 13 Wend. 605; Beecker v. Vroo- 
man, 13 Johns. 302. 

N. C.—Jacob Stove Works v. Boyd, 
TOTIMIN COE, alBY A ISH OP OAries Ail sibaol oWetis 
Gregg, 126 N. Cc. 176, 35 SE 251, 49 
LRA 679; Hurst v. Everett, 91 N. C. 
399. 

Oh.—Upton v. Julian, 7 Oh. St. 95; 
Sharpsville Boiler Works Co, v. 
Queen City Petroleum Products Co., 
23 Oh. A. 319, 156 NE 149. 


Okl.—Diebold Safe, ete., Co. v. Holt, 
4 Okl. 479, 46 P 512. 


Or.—Dean Pump Works v. Astoria 
Iron Works, 40 Or. 83, 66 P 605. 


Pa.—Elzea v. Brown, 59 Pa. Super. 
403; Philadelphia Drying Mach, Co. 
Vv. Kummerer, 56 Pa. Super. 24; How- 
land Pulp Co. v. Jessup, ete., Paper 
Co., 21 Pa. Super. 495; Burke Elec- 
tric Co. v. Benkert, 37 Pa. Co. 437; 
Smith v. Citizens Gas, etc., Co., 5 
WklyNC 97. 

R. I.—King v. Quidnick Co., 14 R. 
if, Teej 

S. C.—Building Supply Co. v. Jones, 
87 S. C. 426, 69 SE 881; Mitchum v. 
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The fact that 


Richardson, 34 8. C. L. 254. 


Vt.—Temple v. Munnett, 77 Vt. 395, 
123 A 431. 


W. Va.—Vaccaro Bros. v. Farris, 92 
Wie Va.Gboy 11 Sa Sr o38.05 

Wis.—Nicoll v. Modern Steel Struc- 
tural Co., 143 Wis. 545, 128 NW 72; 
Getty v. Roundtree, 2 Pinn. 379, 54 
AmD 138, 2 Chandl. 28. 


Wyo.—International Harvester Co. 
of America v. Leifer, 293 P 381. 
i Alta.—Berrey v. McKenzie, 6 Alta. 
& Bl 
B. C.—Brooks-Scanlan-O’Brien Co. 
v. Red Fir Lumber Co., 14 B. C. 4389. 
Ont.—Exchange Bank v. Stinson, 32 
Li CrGe Pie los: 
Meer ae se v. McLean, 2 Sask. L. 


[a] If payment has been made in 
excess of value of goods, such amount 
may be off-set in an action for, the 


Bre: Smith v. Steinkamper, 16 Mo. 
[b] Intermingling good and de- 


fective articles.—Where defendant re- 
ceives lumber at a freight depot in- 
termingled with which are worthless 
culls, he may set off against the 
charge for all the lumber the ratable 
charge for the worthless lumber and 
the freight paid thereon. Wilbur 
Lumber Co. v. Oberbeck Bros. Mfg. 
Co., 96 Wis. 383, 71 NW 605. 


[c] Loss of right of rescission.— 
Where a purchaser has lost the right 
to rescind a purchase of railway cars 
on account of defects in the brakes, 
and refused to use the cars, the pur- 
chaser’s only remedy, when sued for 
the price, is to reduce the recovery 
by an amount sufficient to procure the 
substitution of new brakes for the 
defective ones. Pullman Palace Car 
Co. v. Metropolitan St. R.-Co., 157 U. 
S. 94, 15 SCt 503, 39 L. ed. 632. 


[d] Effect of sale of goods by buy- 
er.—The fact that defendant sold the 
goods to a third party for a consider- 
ation equal to the price did not pre- 
clude him from claiming damages be- 
cause of defects in the goods. Bly- 
mer Ice Mach. Co. v. McDonald, 48 
La. Ann. 439, 19 S 459. 


[e] Fines imposed on purchaser 
for violations of Pure Food Law not 
available as set-off to action for price 
of impure articles of food. Hertzog, 
ete., Candy Co. v. Miller, 16 Pa. Dist. 
988. 


[f] Limitations on rights of buy- 
er.—(1) A buyer cannot recover in 
reconvention if more than a year has 
elapsed since the discovery of the 
redhibitory vice. Crown Cork, etce., 
Co. v. Grapico Bottling Works, 1 La. 
A. 638. (2) A purchaser sued for 
price may claim diminution for de- 
fects or vices notwithstanding pre- 
scription of action quanti minoris. 
Pere v. Dalgarn, 3 La. A. 775. (3) 
Buyer, after using thing, may claim 
diminution of price for vices or de- 
fects, but cannot sue for redhibition. 
Pere v. Dalgarn, supra. 


[g] After notice of rejection buy- 
ers could take possession of goods, 
when railroad called upon them to 
unload the car and make some dis- 
position of the goods, where no in- 


(816, 


‘Cleaning Co., 
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right to recoup.?® 

[§ 972] (4) Expenses. 
buyer in consequence of the seller’s default can be 
set off or counterclaimed only where they are such 
as naturally resulted from the seller’s default,'® 
and are of such character as to afford a basis for an 
implied promise to pay.?° 
view, an offset may be based on a claim for expenses 
ineurred in repairing,*! or avoiding the consequences 


Expenses incurred by the 


With this limitation in 


structions as to disposition had been 
received from seller during such time, 
without becoming liable for more 
than the actual value. Greenberg v. 
Perlson, 176 Wis. 84, 186 NW 161. 


Breach of warranty as defense gen- 
erally see supra §§ 797-800. 


12. Ill.—Iroquois Furnace Co. y. 
Wilkin Mfg. Co., 181 Ill. 582, 54 SE 
987 = [rev 77% “Tl 4AY 59122 Pred awe 


Wolf Co. v. Monarch Refrigerating 
Co., 161 Ile A: 21 [aff 252 TILS49n; 
96 NE 1063]: 

Mo.—Hoffman v. Wisconsin Lum- 
ber Co., (A.) 262 SW 414; Nation= 
al Stamping, ete., Works v. Wicks, 
144 Mo. A. 249, 128 SW 775. 


Mont.—Hillman v. Luzon Café Co., 
49 Mont. 180, 142 P 641. 


N. Y.—McArdle v. Atha, 29 Hun 
219; King v. Paddock, 18 Johns. a 


Tex.—Dunlap Hardware Co. v. 
Be Elmbere Con “Civ ADi2be sw 
1098 [aff (Commn. A.) 267 SW 258]. 


Vt.-—Temple Bros. v. Munnett, 97 
Vitteso bri 23WA esate 


Wash.—Hichbaum v,. Caldwell Bros. 
Co., 58 Wash. 163, 108 P 434. 


“Tf, as a fact, the articles were 
not rejected, and the defendant ac- 
cepted them, it must be held to pay 
the contract price, less such deduc- 
tions as will pay for making the 
axles useful, or the price of new 
axles to take their place, or the 
value on the market, if defendant 
has not attempted either of the fore- 
going alternatives.” Standard Roll- 
er Bearing Co. v. Hub Mach. Weld- 
ing; .ete,7Co.76. 61) Pa. Supersitb.. 223 


[a] oss of trade.—Where one re- 
ceives goods which are defective and 
elects to dispose of them and pay 
for them, not the contract price, but 
their real value, he cannot, in an 
action for the price, counterclaim for 
loss of trade occasioned by his sell- 
ing the inferior quality of goods. 
Stewart v. Townsend, 41 Fed. 320. 

13. See supra §§ 407-416. 

14. Wallace v. Knoxville Woolen 
Mills, 78 SW 192, 25 KyL 1445; Law- 
ton Refining Co. v. Hollister, 86 Okl. 
13, 205 P 506. 

15. Colson v. Ellis, 40 Ga. A. 768, 
151 SE 654; Detherage v. Hawn, 
(Ky.) 118 SW 986 


16. Michelin Tire (Oxo 
295 Pan TAO aa AG 7 


17. Libby v. J. E. Lonergan Co., 
92 Conn. 230, 102 A 603; Johnson 
v. Winship Mach. Co.; 108 Ga. 554, 
33 SE 1013; ‘Getz v. Thomson, etc., 
Co., 178, Ill. A. 638; South Side Coal 
Co. ‘v. Gross, 157 Tl. A. 218. 


18. Overton v. Phelan, 
(Tenn.) 445. 
19. See cases infra this section. 


20. Woods v. Ayres, 39 Mich. 345, 
33 AmR 396. 

21. U. S.—Charles E,. Dustin Co. 
v. St. Petersburg Inv. Co., 126 Fed. 
13 Pa. Dist.-567. 


Ala.—Cleveland Laundry Mach. 
Mfg. Co. v. Southern Steam Carpet 
204 Ala. 297, 85 S 0535. 


Conn.—Dwyer v. Redmond, 100 
Conn. 3938, 124 A 7. 


Ga.—Cochran v. Jones, 85 Ga. 678, 


v. Schulz, 


2 Head 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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of defects,?? or in defending or clearing the title.?* 
The expense of handling the goods for purposes of 
inspection has been held not allowable.?+ 
not incurred in connection with delivery of defective 
goods cannot be allowed under a contract provision 
that all such expenses may be charged back to the 
Expenses incurred by defendant through 
his own fault,?® or in anticipation of a breach by 
plaintiff,?* or expenses voluntarily and unnecessari- 


seller.?® 


ly ineurred,?® cannot be offset. 
Expenses of shipping. 


11 SE 811: 


Ind.—Frenzel v. Miller, 
AmR 62 


La.—Barnett Furniture Co. v. Guy, 
3 La. A, 239. 

Mo.—Hoffman v. Hiram Lloyd 
Bids., ete, Co:, 204° Mo. A. 539, 233 
SW 813. 


S. C.—Sotille v. Stokes, 111 S. C. 
481, 98 SE 334 


pe eats v: Weeks, (Civ. A.) 
55 SW 33. 


[a] Changes.—Where changes on 
machinery made by the buyer were 
not within the purview of the con- 
tract of sale, the buyer’s charges for 
such changes should not have been 
allowed as counterclaims. Hoffman 
Wa Haram loyd Bids.) etc., Co-;) 204 
Mo. A. 539, 223 SW 813. 


CHB aK ae 
10 


[b] Use after knowledge of de- 
fects.—A purchaser using the prop- 
erty for a long time notwithstand- 


ing defects, can demand only reduc- 
tions as will enable securing neces- 
sary repairs. Barnett Furniture Co. 
a MEn bine ee Bree era 


{e] Repair of other parts.—(1) 
Where the buyers bought an impeller 
for their secondhand pump and no- 
tified the seller that it did not work 
satisfactorily, they were not author- 
ized to expend money on other parts 
of the pump to perfect the plant, and 
then offset the expense against the 
seller’s claim. Perine Mach. Co. v. 
Buck, 90 Wash. 344, 156 P 20. (2) 
Likewise on making no objection to 
the price or that the expressage from 
the factory had been charged as ex- 
pense of obtaining the impeller they 
could not claim an offset for items 
of expenditure upon other details of 
their pumping plant in endeavoring 
to make it work. Perine Mach. Co. 
v. Buck, supra. 


{[d] Where work was done pursu- 
ant to agreement between the buy- 
er and the manufacturers who sup- 
plied the machine to the seller for 
delivery to the buyer, the cost of 
the work cannot be set off against 
the purchase price. Borden, etc., Co. 
v. Fraser, 118 Ill. A. 655. 


22. U. S.—Thomas China Co. v. 
SS. ae Phen: Co., 135, Wed. 25,67 
CCA 629. 

aris Liodee . Bits oA, 
Murphy Constr. Co., 152 Ta. 123, 
SS 2riite 


N. Y.—Logan Iron Works v. Klein, 
TS Wah ay. Baha | AiG PANG SIN BUST makers 
Macgowan v. Whiting, 9 Daly 86; 
Duford v. Patrick, 15 NYS 285) 


Pa.—Poland Coal Co. v. Rogers, 
260 Ba} 118, 103 A 559. 


S. D.—Sioux Falls Adjustment Co. 
Vv. Renn 500, Oil: Cofe53 (SssDs9 47,4220 
NW 146. 


See also Illinois Smelting, ete., Co. 
vy. Cyclone Fence Co., 204 Ill. A. 312. 


[a] Rule applied.—Where a fur- 
nisher of materials to a building con- 
tractor failed to furnish flooring of 
uniform thickness, and the architect 
refused to accept it, unless scraped 
and smoothed to make an even sur- 
face, it was equitable to charge the 


v. 
92 


Defendant 
freight paid, for which by the contract the seller 
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Expenses 


er’s orders.?® 


may offset 


furnisher with the extra cost of 
scraping and smoothing certain floors, 
but not the cost of scraping and 
smoothing a floor which would have 
required scraping and smoothing in 
any event, in the absence of evidence 
that the lack of uniform thickness 
added to the cost, or that the fur- 
nisher agreed to bear the cost. Grand 
Lodge B. K. . v. Murphy Constr. 
Cor, 152A 123. 925 bil. 

[b] Meals and cigars are not prop- 
er subjects of set-off in the avoidance 
of defects in the absence of any 
showing why such expenses resulted 
from plaintiff’s breach of contract. 
Bethlehem Steel Co. v. Topliss, 249 
Pa. 417, 94 A 1099. 


[c] Price of new tools required 
to be purchased by reason of alleged 
defects in the goods furnished were 
not a proper subject of counterclaim 
where there was no proof that the 
tools could not be used for any oth- 
er purpose. Frederick Mfg. Co. v. 
Devlin, 127 Hed. 71, 62. CCA—53. 


[d] Where seller of sheep deliv- 
ered diseased animals, which the buy- 
er retained without rescinding or of- 
‘fering to rescind, the buyer cannot, 
after keeping the sheep, defeat re- 
covery, but is only entitled, in an 
action for the price of the sheep, to 
set off expense which he had been 
compelled to incur in caring for the 
sheep, because of their diseased con- 


dition. Steiger v. Fronhofer, 43 Or. 
EUS N72) PGs: 
[e] Replacement of defective 


goods.—Where the government upon 
rejection of a shipment of cement 
called upon the contractor to replace 
the Same, which he did, the govern- 
ment could not after accepting the 
second shipment deduct from the 
contract price an amount paid in the 
open market for a similar amount 
of cement upon the theory that it 
was purchased to supply the rejected 


cement. Anderson v. U. ob, (Ct. 
Gleez2i8* 
{[f] Purchase in open market,— 


Defendant cannot allege as a _ set- 
off that he was compelled to pur- 
chase the materials in the open mar- 
ket, on plaintiff's failure to deliver, 
where he fails to show damages. 
Sheet Metal, etc., Co. v. Weger, 72 
Pa. Super. 196. 


23. Bice v. Walker, 131 Mich. 311, 
91 NW 128; American Cushman Tel. 
Co. v. Noble, 98 Mich. 67, 56. NW 
11003 Tabor ov; Harriman, 59) Nw. 
226; Lane v. Romer, 2 Pinn. (Wis.) 
404, 2 Chandadl. 61. 


24. Waters-Clark Lumber Co. v. 
Grus Lumber Co., 180 Ill. A. 327. 

25. Silva-Bergtholdt Co. v. J. 
Mlickinger “Co., 175° ‘Cals “A.” 666, 248 
PASS: 

26. Cocker Mach., etc., Co. v. Lane 
Cotton» Mills Co., 168 La. 664; 112 
S 522. 

[a] Thus (1) a purchaser cannot 


recover the cost of leaders ruined 
in trying out a machine without re- 
gard to the _ seller’s suggestions 
(Cocker Mach., etc., Co. v. Lane Cot- 
ton, Malls! Co:, 163) a.) 664, 11205S 
522), (2) nor the cost of extra la- 
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was liable,?® or where the goods were defective,*® 
especially where defendant has paid freight at the 
request of plaintiff,?? or where the freight was in- 
creased by the seller’s improper loading of cars,** 
or by shipping goods from a greater distance than 
necessary,** or where paid by mistake when there 
had been no acceptance of the goods.*# 
cannot offset charges for freight if the freight was 
not actually paid*° or was paid contrary to the sell- 
Where the cost of shipping is in- 
creased through no fault of either the buyer or the 
seller, the buyer is not entitled to any allowance 


The buyer 


bor, power, and fuel made necessary 
by his faulty operation of the ma- 
chine (Cocker Mach., etc., Co. v. Lane 
Cotton Mills Co., supra), (3) nor the 
cost of repairing parts broken in ex- 
periments (Cocker Mach., etc., Co. v. 
Lane Cotton Mills Co., supra). 


27. Babcock Lumber Co. v. Creasy, 
70 Pa. Super. 42. 


28. Collins v. Richmond Stove Co., 
63 Conn. 356, 28 A 534. 


29. Equitable Mfg. Co. v. Howard, 
140 Ala. 252, 37 S 106; Waters- Clark 
Lumber Co. v. Grus Lumber Co., 180 
Ill. A. 327; Meriwether Supply Co. 
em See Deas CO5 shG2 Wan cule meLO: 
S 4193) (Clymer Brick, ete.) Co." wv 
Detwiler, 28 Pa. Dist. 532; Independ- 
ent Brick Co. v. Biddle, i7 Pa. Dist. 
1033.36, PawCoy h7. 


[a] In absence of any contract 
provision defendant is not entitled 
to recoup for freight paid. Citizens’ 
Bank v. Adam Schillo Lumber Co., 
138 Tle AS53835" 


[b] Reduced freight rates.—A 
seller taking advantage of a reduced 
freight rate must give the purchas- 
er the benefit thereof where the con- 
tract so_ provides. Thibault v. 
O'Neal, 1 La. A. 682. 


30. U. S.—Southern Gypsum Co. 
Ne United Paperboard Co., 11 F. (2d) 

Cal.—Silva-Bergtholdt Co. v. J. H. 
aes ger’ Co., 75) Cal.” Al 666; 243 0P 
458. 


enmnC ot v. Schwartz, 29 Kan. 


wines v. McKenzie, 6 Alta. 


Sask.—Shinn v. McLean, 2 Sask. 
L. 336. 


[a] Where defendant knows of de- 
fects in coal, pays freight, demur- 
rage, and switching charges and re- 
moves the coal from the cars, and 
resells it at a lower price, he can- 
not, in an action against him for 
the price of the coal, set off the chatg- 
es which he had paid anid the loss on 
the resale. Luella Coal, ete., Co. v. 
Gano, 61 Pa. Super. 37. 


[b] Where no request is made for 
its return in an action for milk sold 
and delivered, a claim for freight paid 
to return sour milk could not be sus- 


tained. Deacon v. Uhlman, 21 Pa. 
Super. 3881. 
31. Brown Coal Co. v. Wright, 139 


Ark. 536, 2183 SW 748; Stramiello, v. 
Parsons Trading Co., 142 NYS 220; 
Haug: ete: Co. Jutd., v.Baade, (Sask 


32. Tyler Car, etc., Co. v. Wetter- 
mark, 12-Téx. Civ A; "399, 384 SW 807. 


33. Nelson Creek Coal Co. v. West 
Point Brick, etc., Co., 151 Ky. 835,'152 
SW 929, 153 Ky. 232, 154 SW. 940. 


34. White Branch McConkin Shel- 
ton Hat Co. v. Carson, 77 SW 366, 25 
KyL 1230. 


35. Nichols, ete., Co. v. Charlebois, 
10 N. D. 446, 88 NW 80 


36. Hofius v. Stimson Mill Co., 
Wash. 113, 57 P 342. 
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therefor.?7 


Customs duties. The buyer may offset customs 
duties which he was compelled to pay in order to ob- 
tain possession and which were to be paid by the 
seller,*?® or which were paid on defective goods.*°® 


Storage of defective goods cannot be offset against 
the purchase price where the buyer by his acceptance 
has become the owner of the goods,*® nor where he 
keeps the goods pending the settlement of the contro- 
versy over their quality.*} 


Insurance cannot be recovered by the buyer when 
sued for the purchase price, where the goods have 
become his property by the passage of title.*? 


[§ 973-974] (5) Conditions Precedent.4? The 
general rules as to conditions precedent to the in- 
terposition of defenses, in an action for the price,*# 
apply to offsets or defenses pro tanto.4® Thus de- 
fendant must as a condition precedent to the inter- 
position of an offset show a substantial performance 
of the conditions of the contract to be by him per- 
formed.*® It is not, however, essential that the 
buyer should rescind the contract or offer to return 
the goods in order to recoup for fraud,**” deficiency 
in quantity,*°% or defects in quality.47 Expenses of 
storing, moving, and the like cannot be set off when 
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incurred before defendant notified the seller that he 
rejected the goods.*® 


[§ 975] 4. Venue.*49 The venue of an action for 
the purchase price of goods sold, is controlled by the 
rules governing the venue of actions on contracts in 
general,°° except to the extent that it is controlled 
by special statutory provision.®+ 


[§ 976] 5. Parties.°? The rules relating to par- 
ties in civil actions generally,®* particularly in ac- 
tions on contracts in general,®* govern and control 
the proper and necessary parties plaintiff,°> in ac- 
tions for the price or value of goods sold. In the 
absence of statute, an action for the purchase-price — 
of goods cannot be maintained in his own name by 
one of several joint owners,°® unless the act of sale 
by one works a severance of their joint interests.>7 
Where the contract of sale is made by two or more 
as individuals, they may join in an action for the 
purchase price;°® and where they make a joint con- 
tract of sale, one of them cannot, sue for his share 


‘of the purchase price, either in his own name,®® or 


in the name of all to his use;°° but if the contract, 
although joint in form is several in effect, an action 
for the purchase price may be maintained by one 
of the sellers without joining all of them.*4 Under 


37. Tallahatchie Lumber 
Riverside Lumber Co., 12 F. (0° 38," 


38. Fitch v. Abehibald, PAS Vu alll eal beg 
160. 
ae Shinn v. McLean, 2 Sask. L. 


40. Southern Gypsum Co. v. Unit- 
ed Paperboard Co., 11 F. (2d) 58; 
Learned v. Hamburger, 245 Mass, 461, 
139 NE 641. 

41. Waters-Clark Lumber Co. v. 
Grus Lumber Co., 180 Ill. A. 327. 


42. Learned v. Hamburger, 245 
Mass. 461, 139 NE 641. 
43. See generally Set-Off and 


Counterclaim [34 Cyc 664 et seq]. 
44. See supra § 960. 
45. See cases infra this section. 


46. Cal.—Jensen v. Goss, 39 Cal. 
AreAz ie 179) P- 225. 


Ill.— Consumers’ Mut. Oil Co. v. 
Western Petroleum Co., 216 Ill. A. 
382. See also Western Coal, etc., Co. 
v. Western Coal, etc., Co., 191 Ill. A. 
13. 


Ind.—Skehan v. Rummel, 124 Ind. 


347, 24 NE 1089. 

N. Y.—Enoch Morgan’s Sons’ Co. v. 
Smith; W320 N.Y, 591, 30, NE 749% 
Zunz v. Heroy, 15 Daly 411, 7 NYS 
644; Bright v. Dean, 2 NYS 658. 


Pa.— Whitcomb Co. v. Quemahon- 
ing Creek Coal Co., 70 Pa. Super. 127. 


Ss. C.—Sunshine v. Furtick, 114 S. 
C. 32, 102 SE 784 


Wash.—United Tron Works v. Wag- 
ner, 98 Wash. 453, 167 P 1107. 


Hng.—Forrestt v. Aramayo, 9 Aspin. 
134. 

fa] To support counterclaim for 
failure to deliver goods to be deliv- 
ered in installments and paid for as 
delivered, defendant must show that 
all prior deliveries have been paid 
for. Skehan v. Rummel, 124 Ind. 347, 
24 NE 1089; Bright v. ‘Dean, 2 NYS 
658. 

{b] Reduction to be determined 
by agreement.—A provision in the 
contract that there should be a re- 
duction from the price of any old or 
damaged goods, such reduction to be 
agreed upon by the parties, cannot be 


enforced where there is no evidence 
that, after the delivery of the goods 
to the purchaser, and before their ap- 
propriation by him to his own use, he 
either agreed upon or demanded of 
the seller that an agreement be made 
as to the amount to be deducted. Un- 
derwood v. Caldwell, 102 Ga. 16, 29 
SE 164. 

-46%. Huber Mfg. Co. v. 
99 Mo. A. 46, 72 SW 484; 
Shaw, 25 Pa. Super. 386. 


4614. Harris v. Hinhorn, 114 Misc. 
387, 186 NYS 640; Traverse v. Mont- 
pelier Carriage Co., 62 Vt. 67, 19 A 

47. Cal.—Adams-Campbell Co. v. 
Jones, 71 Cal. A. 728, 286 P 322. 


Ind.—Bushman vy. Taylor, 2 Ind. 
A. 12, 28 NE 97, 50 AmSR 228. 

Kan.—Graff v. Osborne, 56 Kan. 162, 
43 P 704; Cavender v. Roberson, 33 
Kan. 626, 7 P 152. 

Mich.—Peterson v. Door, etc., Lum- 
ber Co., 51 Mich. 86, 16 NW 243 

N. Y.—Macgowan v. Whiting, 9 


Hunter, 
Rumsey v. 


Daly 86; King v. Paddock, 18 Johns. 
141. 
[a] Where contract is executory 


the rule is otherwise, the only excep- 
tion to this rule being cases of ex- 
press warranty or of fraud, or where 
from the nature of the contract there 
could be no examination of the goods 
by the ven'dee. Coplay Iron Co. v. 
Pope, 13 Daly 144 [aff 108 N. Y. 232, 
15 NE 335]. 

48. Sinclair Refining Co. v. Nat L. 
McGuire Oil, etc., Co., (Mo. A,) 221 
SW 3:78. 

49. Venue: 

In general see Venue [40 Cyc 1]. 


Of action before justice of peace see 
Justices of the Peace §§ 136-142. 


50. See Venue [40 Cyc 91 et seq]. 
51. See case infra this note. 


fa] In Louisiana, Act (1894) No. 
167 providing where suits shall be 
brought on contracts for the sale of 
sugar cane, is not repealed by Act 
(1910) No. 44, amending and re-enact- 
ing Code Pract. art 165, the general 
law relating to venue. Olivier v. 
Adeline Sugar Factory Co., 131 La. 


*By HENRY H. SKYLES (§§ 975, 976). 


712, 60 S 201. 


52. By or against principal or 
agent or both see Agency §§ 594-603. 

53. See Parties 47 C. J. p 1. 

54. See Contracts §§ 805-825. 

55. See case infra this note. 

[a] One to whom the seller has 
promised a half interest in the prof- 
its of the contract is not a necessary 
party to an action for the purchase 
price. Nugent v. Armour Packing 
Co., (Mo. A.) 81 SW 506. 


Parties plaintiff in general see Con- 
tracts §§ 805-820; Parties §§ 15-137. 


56. Halliday v. Doggett, 6 Pick. 
(Mass.) 359; Goodspeed v. Wasatch 
Silver Lead ‘Works, 2 Utah 263. 


57. Williams v. Haskins, 66 Vt. 
O18; 2A ol Le 


[a] Where owners of adjoining 
farms treat the products thereof as 
common property, but each has the 
right as against third persons to deal 
with it wholly as his own, a sale by 
either works a severance of the joint 
interest’ so that the one selling may 
sue in his own name for the price. 
Be v. Haskins, 66 Vt. 378, 29 A 


58. Inman v. L. E. White Lumber 
Co., 14 Cal, A. °551,- 122 P 560. 


[a] INustration—Where F and I 
contract in writing to sell and de- 
liver ties to defendant, and F is to 
furnish supplies for the camps and 
the money to carry on the business 
which is to be the source of his prof- 
it, and I is to get out of the ties the 
product of his own timber and to re- 
ceive the entire profit from the ties 
themselves, it is proper for them to 
join in an action for the price. In- 
man v. L. E. White Lumber Co., 14 
CalvvAn 552) Lhe Pas 60: 


59. McGara v. Ake, 226 Pa. 228, 74 
A 309. 


60. McGara v. Ake, supra. 


61. James v. James, 242 Pa. 42, 88 
A 772. 


[a] Failure to join a party who 
could have been made a plaintiff does 
not render’ such an action defective. 
James v. James, 242 Pa. 42, 88 A 772. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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the statutory rule requiring actions to be brought 
in the name of the real party in interest,*? the 
owner of property sold may bring an action for the 
price against the party to which it was sold and de- 
livered by a third party, without disclosure of his 
ownership,®* or the action may be maintained by 
the party in whose name the contract was made, if 
the buyer will be fully protected from being sued 
again by the real party in interest;** but this rule 
does not require that the seller, when suing for the 
price, shall join with him others with whom he has 
divided the order to supply the goods.*® 


General rules®® also apply as to par- 
On a sale to several, an action 
against one may be maintained in the absence of 
anything to show that their liability was joint;®§ 
and on a sale to one, under the mistaken impression 
that he is the sole owner of the business benefited 


Defendant. 
ties defendant.®?7 


62. See Contracts §§ 
Parties §§ 69-71. 

63. Elders v. Memphis Land, etc., 
Co., (Mo. A.) 257 ..SW- 515. 


64. Lentz v. Oregon Growers’ Co- 
op. Assoc., 116 Or. 683, 242 P 826. 


{a] Thus where a father author- 
ized his son by lease to cultivate land 
to loganberries and harvest and sell 
them, he thereby authorized the son 
to collect for them, and hence the 
buyer cannot set up the defense that 
the son’s action against the buyer was 
not brought in the name of the real 
party in interest. Lentz v. Oregon 
Growers’ Co-op. Assoc., 116 Or. 683, 
242 P 826. 


815-820; 


65. Folley v. Smith, 103 S. C. 445, 
88 SE 24. 
[a] Thus a seller of lumber may 


maintain an action for the price with- 
out joining with him others among 
whom he has divided the order to 
supply the lumber, under a custom of 
the trade under which the seller was 
not required to pay such others un- 
less he was able to collect. Folley 
v. Smith, 103 S. C. 445, 88 SE 24. 


66. See Contracts §§ 821-825; 
Parties §§ 138-183. 


67. See case infra this note. 


{a] Buyer and indorser.—Where a 
bank indorsed on the contract of sale 
a certificate reciting that the buyer 
had deposited the price of the goods 
in the bank subject to the seller’s or- 
der, the seller could on completion 
of his contract maintain an action 
against the buyer and the bank con- 
currently. F. C. Austin Mfg. Co. v. 
Decker, 109 Iowa 277, 80 NW 312. 


68. Isaacs v. Logan, 10 Pa. Co. 272. 


69. Weil v. Raymond, 142 Mass. 
206, 7 NE 860. 

70. Weil v. Raymond, supra. 

[a] Thus where the seller in con- 
sequence of the buyer’s statements 
pelieves him to be the sole owner of 
the business, but it afterward ap- 
pears that the buyer’s wife is the sole 
owner, the seller must elect which 
he will regard as the debtor and can- 
not make both principal defendants. 
Weil v. Raymond, 142 Mass. 206, 7 
NE 860. 

71. Marshall v. Smith, 15 Me. 17. 

72. Marshall v. Smith, supra. 


[a] Cause of action not severed.— 
Where one contracts in writing with 
three persons to give a bill of sale of 
two thirds of a vessel to two of them, 
and of one third to the other, and, in 
pursuance of the contract, does con- 
vey two thirds, this is not a severance 
of the cause of action and suit for 
the price may be maintained against 
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fendant.72 


all. Marshall v. Smith, 15 Me. 17. 


73. Acme Mfg. Co. v. Tucker, 183 
IN C03; mlb (SEO Zio, 


74. See cases infra this note. 


{a] Cause of action held not stat- 
ed.—Waynesboro First Nat. Bank v. 
Mead, 145 Ga. 608, 89 SE 681; Zim- 
merman vy. Roessler, ete., Chemical 
Co., 240 N. Y. 501, 148 NE 659; Robi- 
son v. Kram, 195 App. Div. 873, 187 
NYS 628; American Aniline Products 
v. Nagase, 187 App. Div. 555, 176 NYS 
114; Inman y. Smythe, 133 Misc. 494, 
232 NYS 554 (the complaint does not 
state a cause of action for the recov- 
ery of the purchase price, although 
it does state one for damages for 
breach of contract); Sayles v. Dan- 
iels Sales Agency, 100 Or. 37, 196 P 


465; Davis v. Komer, 49 Pa. Super. 
542. 
[b] Cause of action held stated.— 


(1) For price generally. Hl Dorado 
Refining Co. v. Lientz, 7 F. (2d) 814; 
Smith v. Dick, 95 Ala. 311, 10 S 845; 
Peak v. Republic Truck Sales Corp., 
194 Cal, 782, 230, PB .948; Bedell. v. 
Kowalsky, 99 Cal. 236, 33 P 904; 
Abadie. v. Carrillo, 32 Cal. 172; De- 
laney Producing, etc., Co. v. Crystal 
Petroleum Products Corp., 88 Cal. A. 
784, 264 P 521; Gordon v. Tejunga 


Water, etc., Co., 46 Cal. A. 347, 189 
P 288; Preston v. Dunn, 33 Cal. A. 
(44, 166) 2 6032 a Johnson») Vv.) Dixon 


Barms Co., 29 Cal. A. 52; 1'55, P 134, 
136; Krieger v. Feeny, 14 Cal. A. 538, 
112 P 901; Preston vy. Central Cali- 
fornia Water, etc., Co., 11 Cal. A. 190, 


104 P 462; Messenger v. Woge, 20 
Colo- A: = 275, 18 2 314s Kinneéy: ov. 
Horwitz, 98 Conn. 211, 105 A 438; 


Limpert v. Mamos, 29 Ga. A. 796, 116 
SE 341; Bush vy. American Mills Co., 
28) Gal A. 324,111 SE- 678; North 
Robinson Dean Co. v. Strong, 25 Ida. 
721, 139 P 847; Jones v. Cook, 35 Ind. 
175; Beaven v. Hamilton, 71 Ind. A. 
141, 124 NE 466; King v. Edward 
Thompson Co., 56 Ind. A. 274, 104 NE 
106; Niagara Oil Co. v. McBee, 45 
Ind. A. 576, 91 NE 250; Tynon v. 
Crowell, 3 Ind. T. 346, 58 SW, 565; 
Harlan Radio Shop v. Peaslee Gaul- 
bert Co., 281 Ky. 240, 21 SW (2d) 288; 
American Law Book Co. v. Jones, 6 
La. A. 300; Winslow Bros., etc., Co. v. 
Universal Coat Co., 252 Mass. 7, 146 
NE 713; Burroughs Adding Mach. Co. 
v. Mt. Auburn Cemetery Proprietors, 
217 Mass. 378, 104 NE 744; Miller v. 
Duff, 34 Mo. 167; Bergman v. Service 
Caster, etce., Co., (Mo. A.) 249 SW 
973; Boyajian v. Reinheimer, (Mo. A.) 
229 SW 441 [aff 250 SW 364]; Corry v. 
Waldron Seed Co., 105 Nebr. 580, 181 
NW 540; Allen v. Rushford, 72 Nebr. 
907, 101 NW 1028; Stubendorf v. Son- 
nenschein, 11 Nebr. 235, 9 NW 91; 
Allen v. Patterson, 7 N. Y. 476, 57 Am 


[§ 977] 6. Pleading*—a. 
Complaint, or Statement of Claim—(1) In General. 
The complaint, petition, declaration or statement of 
claim in an action by the seller of personal property 
to recover the price or value thereof must state a 
cause of action’* with reasonable certainty.7® 
complaint in the ordinary form of a common law 
count in assumpsit is sufficient,7® even under the 
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by the sale, the seller must elect whether he will sue 
such person or the real owner as debtor,®® and he 
cannot make both parties defendants;’° but where 
the sale is made to two or more jointly the action 
must be against them all,*1 unless there has been 
a severance of the cause of action.’ 
against a buyer for goods shipped and consigned to 
him, but which he denies having received from the 
carrier, it is proper to make the carrier a party de- 


In an action 


Declaration, Petition, 


A 


D 542; A. A. Levy Co. v. Columbia 
Overseas Corp., 202 App. Div. 674, 
195 NYS 613; Smith v. Ferguson, 33 
App. Div. 561, 53 NYS 1097; Phillips 
v. Bartlett, 22 N. Y. Super. 678; Hub- 
bard v. Rockaway Lunch Co., 131 
Misc. 58, 225 NYS 688; Daly v. Low- 
enstein, 129 NYS 25; Thorne vy. Irv- 
ing, etc., Mfg. Co., 66 Pa. Super. 121; 
Blue Valley Creamery Co. v. Zimmer- 
man, 60 Pa. Super. 278; Kamber v. 
Becker, 27 Pa. Super. 266; Steelton 
Planing Mills Co. v. Kunkel, 20 Pa. 
Super. 72; Oxweld Acetylene Co. v- 
Chandler, 120 S. C. 248, 113 SE 76; 
Mendiola v. Garza, (Tex. Civ. A.) 185 
SW 391; Guthrie v. Mann, (Tex. Civ. 
A.) 35 SW 710; Cazier v. Stack, 45 
Utah 124, 143 P 133. (2) Substan- 
tially. Ahrens-Rich Auto Co. v. Beck, 
etc., Iron Co., 212 Ala. 530, 103 S 556. 
(3) In some, although not other, 
counts. Miller v. Mutual Grocery Co., 
214 Ala. 62, 106 S 396; S. C. Herbst 
Importing Co. v. Hogan, 16 Mont. 384, 
41.-P! ‘S353 (4) For the reasonable 
value of the property. Jan Wai v. 
Smith-Riddell Co., 55 Cal. A. 59, 202 
RP) 952: (5) On the contract. Lim- 
pert v. Mamos, 29 Ga. A. 796, 116 SE 
341; Prindle v. Sander, 207 Ill. A. 
99. (6) For goods accepted and re- 
tained by the buyer. Robison v. 
ao 195 App. Div. 878, 187 NYS 


75. Miller v. Mutual Grocery Co., 
214 Ala. 62, 106 S 396. . 


[a] Petitions and complaints held 
sufficiently certain.—Middleton v. 
Grishman, 7 La. A. 353; Cazier v. 
Stack, 45 Utah 124, 143 P 133. 


76. Magee v. Kast, 49 Cal. 141; 
American-Lafrance Fire Engine Co. v. 
Bagge, (98 Cal.) Aye2ot! =276 bP 1066; 
Richards v. Burroughs, 62 Mich. 117, 
28 NW 755. See Tessier v. Reed, 17 
Nebr. 105, 22 NW 225 (a petition 
which contains the substance of the 
common count for goods sold and de- 
livered is sufficient as against demur- 
rer, although it is open to the objec- 
tion of indefiniteness and therefore 
subject to a motion to make definite 
and certain). 


[a] That special counts joined 
therewith are faulty is immaterial if 
the common counts are. sufficient. 
State St. Methodist Church v. Gordon, 
31 N. J. L. 264. 


[b] Count upon account annexed. 
—A declaration consisting of a count 
upon an account annexed, which un- 
der the system of pleading prevailing 
in the state contains as to each item 
the allegations of the common count 
for goods sold and delivered, is not de- 
murrable. Whitcomb v. Boston Dairy 
Co., 218 Mass. 24, 105 NE 554. 


*By STANLEY A. HACKETT (§§ 977-1003). 
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system of code pleading;"" but an attempt to adopt 
a common count is ineffective where an essential al- 
legation of such count is omitted.7® A defense or 
counterclaim need not be anticipated by the seller 
in his pleading ;*° and such of his allegations as con- 
stitute surplusage may be rejected.*° 


Joinder of two or more counts on contract is per- 
missible.*+ A complaint alleges inconsistent causes 
of action where it sets up a cause of action in affirm- 
ance of the contract and for the recovery of an ad- 
ditional price agreed to be paid, and a cause of ac- 
tion based upon a theory of a rescission of the con- 
tract, and a refusal of defendants to return the goods 
which would entitle plaintiff to recover their value 
as for a conversion.*? 


[§ 978] (2) Averments of Particular Matters— 
(a) Sale or Contract of Sale Generally. Plaintiff 
may properly plead a contract of sale®* or so much 
thereof as shows his right to recover.** In an action 
on an account for goods sold and delivered, the sale 
must be alleged;*® and where the seller relies upon 
a written contract, 86 or, by statute, a contract in a 


241, 133 NYS 8. 
the complaint, 


77. Salinas Valley Lumber Co. v. 
Magne-Silica Co., 159 Cal. 182, 112 P 
1089. To same effect Royle v. Mc- 
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(2) An averment in 
in an action for 
price of goods sold, that at the time 
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certain form is essential,’7 he must plead such con- 
tract; but a special contract under which the sale 
was made need not be pleaded where it has been 
performed and the suit is in indebitatus assumpsit.’* 
Allegations which are not inconsistent with a gift 
are insufficient.8® The complaint need not state 
where the goods were sold,®° and the date of the sale 
is immaterial if payment is due.°? 


[§ 979] (b) Parties. The complaint must show 
definitely by whom,®? and to whom,°®* the goods were 
sold, delivered or furnished, and to whom defendant 
is indebted.°* Furthermore, the complaint must 
show that the property was sold by plaintiff,®® or, if 
sold by another person, that the claim has been as- 
signed to plaintiff,°* or that defendant’s promise to 
pay was made to him.®’ It seems that it is not nec- 
essary to aver that the goods were sold and delivered 
at the request of defendant when the sale is stated 
to have been made to him directly;°° but it is oth- 
erwise where delivery was to a third person and not 
to the buyer.®® An alternative allegation of a sale 
to defendant or at his instance or request is bad. 
Walker, 52 Ill. 333. See Deacon v. 


UhIman, 21 Pa. Super. 381 (a state- 
ment of claim reciting that plaintiffs 


the 


Laughlin, 195 App. Div. 413, 186 NYS 
356 (complaint in a form similar to 
one of the common counts in a com- 
mon law declaration). 


Sufficiency of common counts in 
code states generally see Assumpsit, 
Action of § 37. 


78. Kilpatrick-Koch Dry Goods Co. 
v. Box, 13 Utah 494, 45 P 629. 


79. Hills v. Edmund Peycke Co., 
T4Calw ALtoe. LLP Ps 10885 Clatliny Vv. 
Taussig, 7 Hun (N:/Y.)) 223. 


80. Doyle v. Shuttleworth, 41 Misc. 
42, 838 NYS 609. 


81. Melledge v. Boston Iron Co., 5 
Cush. (Mass.) 158, 51 AmD 59; Roth 
v. Palmer,.27 Barb. (N.Y.) 652; Wag- 
ey v. Scott, 29 Or. 386, 45 P 774. 


[a] Thus it is permissible to join: 
(1) A count for goods sold and de- 
livered and a count ona note. Mell- 
edge v. Boston Iron Co., 5 Cush. 
(Mass.) 158,51 AmD 59. (2) A count 
for breach of a contract to furnish 
certain articles and a count for goods 


sold. Waggy v. Scott, 29 Or. 386, 45 
Raia. 
82. Stewart v. Huntington, 124 N. 


Y. 127, 26 NE 289. 


83. Penn-American Plate Glass Co. 
v. Harshaw, etc., Co., 46 Ind. A. 645, 
90 NE 1047; Waddell v. Phillips, 133 
Md. 497.105 AD 77ls Brigham! © City: 
Fruit Growers’ Assoc. v. G. H. Zoll- 
mann Produce Co., (Mo. A.) 220 SW 
911; Planters’ Oil Co. v. Hill Print- 
ing, etc., Co., (Tex. Civ. A.) 208 SW 
192. 

[a] Written agreement may be set 
forth in full.— Waddell v. Phillips, 133 
Md. 497, 105 A 771. 


[b] Setting out provision unneces- 
sarily.—Even if a provision in a con- 
tract of sale for arbitration which 
shall be final when demanded by the 
buyer within three days after arrival 
of the goods is invalid, as seeking to 
oust the court of jurisdiction, a count 
of the seller’s declaration for the 
price is not demurrable because un- 
necessarily setting out such provi- 
sion, and showing that it was inef- 
fective because arbitration was not 
demanded. Robinson v. Barteldes 
Seed Co., 139 Md. 486, 115 A 757. 

[c] Order and acceptance.—(1) It 
is proper to plead an order for the 
goods. Lev v. Roth, 148 App. Div. 


— 


plaintiffs received defendants’ written 
order for goods they “accepted and 
approved said order and contract and 
wrote [defendants] a postal card,” 
etc., implies that the order was ac- 
cepted by sending such communica- 
tion, and pleads no other legal ac- 
eeptance. J. Thompson, etc, Mfe. 
Co. v. Perkins, 97 Iowa 607, 66 NW 
874. 

84. Adams v. Davis, 16 Ala. 748; 
Tibbet v. Zurbuch, 22 Ind. A. 354, 52 
NE 8153 Bry v. Colburn, 17 Ind.wA. 
96, 46 NE 351; American Steam Spe- 
cialty Corp. v. Raub Supply Co., 7 Pa. 
Dist. & Co. 540. 

85. See Accounts and Accounting § 
155 note 56 [ce]. 

86. Lemay v. Lefebvre, 41 Que. Su- 
per. 541, 4 DomLR 833. 

87. Rodgers v. Hettinger, (Sask.) 
66 DomLR 489, [1922] 2 WestWkly 
506 (statute relating to contract for 
sale of large farm implement). 


88. Bergman v. Service Caster, 
etc., Co., (Mo. A.) 249 SW 978. 


89. Smith v. Perham, 33 Mont. 309, 
83 P 492. 

90. Behlow v. Shore, 91 Cal. 141, 
27 P 546; Diamond Rubber Co. v. 
Murr, 3 Pa. Dist. & Co. 326. 

{a] Place of delivery.—A com- 
plaint in an action for the price of 
goods sold, alleging a proposition by 
plaintiffs to sell, which fixed the place 
of delivery aboard the cars at one 
town, and a written acceptance by 
defendant, changing such place of de- 
livery to another town, and the ratifi- 
cation by plaintiffs of the qualified 
acceptance, was sufficient as a decla- 
ration on a contract for the delivery 
of goods on the cars at the town 
named by defendant. Mesker  v. 
Heath, (Tex. Civ. A.) 34 SW 3874. 


91. McLaughlin v. Turner, 16 F. 
Cais: “Non er oiios ale eranch “CC rar 
Diamond Rubber Co. v. Murr, 3 Pa. 
Dist. & Co. 326. See Royle v. Mc- 
Laughlin, 195 App. Div. 418, 186 NYS 
356 (a complaint which fails to allege 
the date or dates on which the goods 
were sold would survive a demurrer, 
but is subject to a motion to make 
definite and certain). 

[a] Averment of sale and delivery 
at divers times between certain dates 
is sufficient without alleging a specific 
date for each transaction. Read vy. 


sold and delivered to defendant, in the 
month of March, 1901, two thousand 
three hundred and ninety-nine quarts 
of milk, and, in the month of April, 
1901, two thousand three hundred and 
sixteen quarts of milk, at the price 
of three and one-half cents per quart, 


the price agreed between them, mak-’ 


ing the total indebtedness therefor 
one hundred sixty-five dollars and 
three cents, is sufficient without stat- 
ing the date of each transaction). 


92. Pioneer Fuel Co. v. Hager, 57 
Minn. 76, 58 NW 828, 47 AmSR 574; 
S. C. Herbst Importing Coe Ve Hogan, 
16 Mont. 384,’ 41 P1353 Sayles’ 
Daniels Sales Agency, 100 Or. 37, 196 
P 465. But see Diamond Rubber Co. 
Vv. Murr; 3 Pal Dist.7é& '‘Cos-3265C Lemis 
not necessary for the plaintiff to state 
whether the goods were sold or 
bought by an agent’). 

93. Miller v. Mutual Grocery Co., 
214 Ala. 62, 106 S 396; Mershon v. 

Randall, 4 Cal. 324. But see Hubbard 
Vv. Beckwith, 1 Bibb. (Ky.) 492 (where 
it is alleged that the goods were sold 
and delivered to defendant and others 
at defendant’s request, it is not nec- 
essary to state who such others are). 

[a] Sale to defendant held suffi- 
ciently alleged.—Ballard v. Freide- 
berg, 177 App. Div. 715, 164 NYS 912. 

94. SS. C. Herbst Importing Co. v. 
Hogan, 16 Mont. 384, 41 P 135. 

[a] Count held sufficient in this 
respect. Clayton v. Jordan, 209 Ala. 
334, 96 S 260. 

95. McCarthy v. 
NYS 950. 

[a] Sale by plaintiff held suffi- 
ciently alleged.—Ballard v. Freide- 
berg, 177 App. Div. 715, 164 NYS 912. 

96. McCarthy v. Fitzgerald, 139 
NYS 950. 

97. McCarthy v. Fitzgerald, supra. 

98. Acome v. American Mineral 
Cos, 12 HowkPr’ GN: Y:.) 24." Kamber 
v. Becker, 27 Pa. Super. 266. 

99. Smith v. Leland, 9 N. Y. Su- 
ae 497. 

1. Miller v. Mutual Grocery Co., 
214 Ala. 62, 106 S 396. 


Fitzgerald, 139 


[a] Reason for rule is that the 
word “instance” may mean ‘solicita- 
tion’. or “suggestion” and does not 


necessarily mean that there was an 
agreement making defendant a debtor. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 980] (c) Subject Matter. 


the statement of claim.® 


[§ 981] (d) Performance or Waiver—aa. In 
General. A seller of goods suing to recover the price 


Miller v. Mutual Grocery Co., 214 Ala. 
62, 106 S 396. 


2. Milliken v. Waldron, 89 Me. 394, 
36 A 630; Rider v. Robbins, 13 Mass. 
284; Kinder v. Shaw, 2 Mass. 398; 
Genesee Paper Co. v. Bogert, 23 Pa. 
Super. 23. 


a O'Hara vio Reed, 17 Del. 138; 39 
A 776; Architectural Tile Co. v. Spiro, 
207 Ell. A. 167; Johnson v. Ellis, 17 
Nebr. 608, 24 NW 214; Altoona Con- 
crete Constr., etc., Co. v. Knickerbock- 
er Contracting Co., 29 Pa. Super. 512. 


4 Collins v. McCrummen, 38 Mart. 
N. S. (La.) 166. 


Alleging subject matter of original 
debt in action on,account stated gen- 
nderes see Accounts and Accounting 

387. 


Wo. bipbeteyv., 2urpuch,, 22° Ind. 7A. 
354, 52 NE 815; Hamilton v. Dis- 
mukes, 53 Tex. Civ. A. 129, 115 SW. 
1181. 


6 Watsontown Brick, etc., Prod- 
ucts Co. v. Bernard, 48 Pa. Super. 542. 


7. Brickey v. Irwin, 122 Ind. 51, 23 
NE 94; Sherwin Williams Co. v. Feld, 
aso Nisss-21, 0s 5S) 195. 


[a] Allegations held sufficient.— 
Barnhart Aircraft, Inc. v. Preston, 
(Cal. A.) 290 P 545; Penn-American 
Plate Glass Co. v. Harshaw, 46 Ind. A. 
645, 90 NE 1047. 


8. Moses v. Banker, 32 N. Y. Super. 


267; Morris: v. Clements, 33 Porto 
Rico 165. 
[a] Storage or retention of goods 


for buyer.—Where the buyer refused 
to take and pay for goods, the seller 
cannot recover the entire purchase 
price in an action on the contract 
without alleging that he stored or re- 
tained them for the buyer pursuant 
to Civ. Code (1910) § 4131. Dunson, 
etc., Co. v. J. C. Smith Seed Co., 26 Ga. 
A. 585, 106 SE 914. 


[b] Under contract for sale or re- 
turn it should be alleged that return 
has been demanded and_ refused. 
Crosby v. Tichenor, 6 Blackf. (Ind.) 
418. 


[ec] Insufficient allegation.—An al- 
legation that plaintiffs have perform- 
ed all the conditions on their part to 
be performed is insufficient where it is 
in a separate paragraph, and does not 
in terms refer to any contract. Har- 
bison v. Propper, 112 Misc. 588, 183 
NYS 508. 

[d] Allegations held sufficient.— 
Niles Sand, etc., Co. v. Muir, 50 Cal. 
A. 637, 195 P 699; Hodson v. O’Keeffe, 
71 Mont. 322, 229 P 722; McCreery v. 
Duncan, 53 N. Y. Super. 448. 


[e] Impossible condition.—Where 
an agreement to pay the balance of 
the purchase-price of property was 
upon condition that plaintiff should 
defeat a pending suit, and no such 
suit was pending, the obligation be- 
comes single, as the condition is im- 
possible to be performed and the sum 
payable on such condition may be re- 


covered without any averment of per- |] 


[55 C. J.—62] 


Ordinarily a de- 
scription of the goods sold may,” and must,* be con- 
tained in or attached to the complaint or statement 
of claim; but in an action on an account stated, it 
is not necessary to describe the goods;* a bill of par- 
ticulars or itemized statement of a stock of goods, 
wares and merchandise is unnecessary where the 
sale was in bulk for a lump sum;° 
specifications not used in connection with goods or- 
dered according to sample need not be attached to 
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and a copy of 
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or value thereof must allege performance on his 
part’ of all conditions precedent to a right of re- 
covery,® or if he desires to rely upon a waiver by 
‘defendant of any conditions of the contract, he 
should raise that issue by a proper pleading.® 
ever, it is not necessary to aver that the quality of 
the goods was as represented,’° that the article was 
satisfactory,14 or that a machine sold worked well.?? 
Also it is not necessary to aver performance of an 
independent condition?® or a condition to be per- 


How- 


formed by the buyer.t4 


formance or of excuse for non-per- 
formance of the condition. Armor 
Vawisioud, Colon 4s, 

{f] It is permissible to allege in 
the declaration that the wrong of de- 
fendant prevented plaintiff from mak- 
ing good his guarantee by demonstra- 
tion. McClave-Brooks Co. v. Belzoni 
Oil Works, 113 Miss. 500, 74 S 332. 


9. Zeihme v. Norris, 142 Mo. A. 499, 
127 SW 113. 

[a] Compliance with or waiver of 
warranty (1) may be averred gener- 
ally. > Buckstaif: v.. Russeli,»151 U.S. 
626, 14 SCt 448, 38 L. ed. 292; Bragg 
v. Bamberger, 23 Ind. 198.. (2) Thus 
where a machine was sold with a war- 
ranty and an agreement that the 29n- 
tinued use thereof should be regarded 
as a waiver of the warranty, an alle- 
gation of continued use is sufficient 
as an averment of waiver. Bragg v. 
Bamberger, 23 Ind. 198. (3) And 
where the complaint sets out a con- 
tract to sell goods of a certain qual- 
ity and character, an allegation of de- 
livery and acceptance carries with it 
the implication that the goods were 
of the kind and quality warranted. 
Fairbanks v. Midvale Min., etc., Co., 
105 Mo. A. 644, 80 SW 13. 


10. Neal v. Shelwalter, 
147, 31 NE 848. 


11. Buckstaff v. Russell, 151 U. S. 
626, 14 SCt 448, 38 L. ed. 292. 


12. McClamrock v. Flint, 101 Ind. 
278. 


13,). Hard? v. 
Y.) 428. 

14. Malter v. Cutting Fruit Pack- 
ing Co., (Cal.) 66 P 582 (where grapes 
sold were to be picked and cured by 
the buyer). See Hubbard vy. Chap- 
man, 34 App. Div. 252, 54 NYS 527 
[aff 165 N. Y. 609 mem, 58 NE 1088 
mem] (where the sale was condition- 
ed on a test to be made by a particu- 
lar person in the buyer’s employ). 


15. Wecessity of pleading delivery 
in action on account for goods sold 
and delivered see Accounts and Ac- 
counting § 155 note 56 [c]. 


16. Midvale Steel Co. v. Camden 
Iron Works, 129 Fed. 246; Penn- 
American Plate Glass Co. v. Harshaw, 
46 Ind. A. 645, 90 NE 1047; Kilpat- 
rick-Koch Dry-Goods Co. v. Box, 13 
Utah 494, 45 P 629. See Philip v. 
Durkee, 108 Cal. 300, 41 P 407 (deliv- 


5) Ind: cA. 


Seeley, 47 Barb. (N. 


ery or offer to deliver sufficient to 
pass title). 
[a] Thus it is necessary to allege 


delivery: (1) In a count for goods 
sold and delivered. Kilpatrick-Koch 
Dry-Goods Co. v: Box, 13 Utah 494, 45 
P 629. (2) Where payment is not due 
until a certain time after delivery. 
Midvale Steel Co. v. Camden Iron 
Works, 129 Fed. 246. 


{[b] It must be directly averred as 
a traversable fact, rather than by way 
of recital, that the goods were fur- 
nished. Brickey v. Irwin, 122 Ind. 
51, 23 NE 694. 


[c], Count construed as not alleg- 


[§ 982] bb. Delivery and Acceptance.!® It is 
sometimes,’® although not always,'? necessary to 


ing that plaintiffs had actually per- 
formed the contract by delivery. Je- 
rome H. Sheip, Inc. v. Baer, 210 Ala. 
231, 97 S 698. 


[d] There is sufficient averment of 
delivery or tender (1) if it is alleged 
that defendant applied for and receiv- 
ed the goods under the contract (Val- 
ley R. Co. v. Lake Erie Iron Co., 46 
Oh. St. 44, 18 NE 486, 1 LRA 412), (2) 
or that he took possession thereof 
(Tingley v. Fairhaven Land Co., 9 
Wash. 34, 36 P 1098). (3) An aver- 
ment that defendant is indebted to 
plaintiff for goods bought of him in 
a certain year, upon which defendant 
paid a part of the price, leaving a bal- 
ance due, etc., implies that the goods 
were delivered to defendant (Winslow 
v. Bradley, 15 Wis. 394), (4) and an 
averment that goods were shipped and 
that the seller has fully performed 
his contract but defendant ‘fails and 
refuses to perform his part of the 
contract and has wholly made de- 
fault” sufficiently alleges delivery in 
an action on a contract whereby cer- 
tain tombstones were to be shipped 
by plaintiff to defendant, for which 
a specified price was to be paid ‘when 
delivered” (Jaeggli v. Phears, 30 Tex. 
Civ. A. 212, 70 SW 330). (5) A gen- 
eral allegation of performance has 
been held sufficient without alleging 
delivery in definite terms. Totten v. 
Cooke, 2 Mete. (Ky.) 275. 

17. See cases infra this note. 

[a] For example (1) where it is 
alleged that plaintiff “sold” certain 
property to defendant, it is unneces- 
sary to allege delivery. Jones v. Cal- 
ifornia Growers & Shippers, 182 Cal. 
(ils 90 P Wi 2 JONNSON WaegDiexcom 
Karms Co: 29 NCaly Al 5291550) diss 
155 P 136. (2) Acceptance and de- 
livery of the articles sold need not be 
alleged where it is an agreed price 
that is sued for and not articles sold 
and delivered, for it may be that the 
articles were not to be delivered until 
the price should have been paid. 
Milliken v. Walfron, 89 Me. 394, 36 
A 630. (3) Where the complaint pro- 
ceeded on the theory that the goods 
were the property of defendants, and 
subject to their direction as to deliv- 
ery, and alleged plaintiffs’ readiness 
to deliver all the goods and defend- 
ants’ refusal to accept and pay, the 
failure to allege the actual fact that 
a certain portion of the goods had 
been delivered and accepted did not 
impair plaintiffs’ right to recover for 
the entire quantity so long as they 
had fully performed on their part as 
regarded the goods still in their pos- 


session. Kaufman v. Canary, 21 
Mise. 302, 47 NYS 152 [aff 20 Misc. 
726, 45 NYS 1043]: 


{b] Time.—(1) It is not necessary 
to aver that plaintiff shipped the 
goods within the time specified in the 
contract (New Jersey Terra Cotta Co. 
Vv. Wright,.'3 Pa, Dist. & 760.) 480); 
(2) as defendant would be liable for 
the price if he received and accepted 
the goods at a date later than that 
agreed on for shipment (see supra § 


978 [55 C.J.] 


allege a delivery of the property. Also, a further 
allegation that defendant accepted the goods is some- 
An allegation that defendant 
accepted certain property and agreed to pay there- 
for relieves the complaint of an objection that it fails 
to allege delivery of the full amount.called for by 
Where an actual tender, or an offer 
to actually deliver, was rejected by the buyer, it is 
unnecessary for the seller to aver that he was ready, 


times necessary.!§ 


the contract.1® 


able, or willing to deliver.?° 


[§ 983] (e) Price or Value, Promise To Pay, and 
It is necessary to allege the agreed 
price or reasonable value of the goods,?? the express 
or implied promise of defendant to pay for them,?? 
While it is not indispensably 


Nonpayment. 


and nonpayment.?* 


343). (3) Although a petition showed 
that plaintiff had failed to deliver the 
amounts in the time prescribed by 
the contract, it was not subject to 
general demurrer, where it also show- 
ed that defendant had failed to make 
the required payments, thus relieving 
plaintiff of the duty to deliver. Fink 
v. San Augustine Grocery Co., (Tex. 
Civ AD) LOU S Wiis. 


18. Harbison v. Propper, 112 Misc. 
588, 183 NYS 508; Cortland Tire, etc., 
Co. v. Smith-Haines, 185 NYS 396. 


[a] This is true where the allega- 
tions made do not authorize an in- 
ference that the deliveries made by 
plaintiff were in accordance with the 
order or agreement. Cortland Tire, 
ete., Co. v. Smith-Haines, 185 NYS 


39 


{b] Aliegation of retention and 
failure to return’ is sufficient. Ryus 
v. Weeks-Betts Hardware Co., 178 Mo. 
Ary Od G2 SW 758. 


19. Avgikos v. Lowry, 54 Utah 217, 
179 P 988. 


20. May Hosiery Mills v. Munford 
Cotton Mills, 205 Ala. 27, 87 S 674. 


21. Bowen v. Phelps County School 
Dist. No. 3, 10 Nebr. 265, 4 NW 981; 
Hartmann-Blanchard Co. v. Busch, 
167 NYS 546; Macksoud vy. Dildarian, 
93 NYS 382; Medford Furniture, etc., 
Co. v. Hanley, 120 Or. 229, 250 P 876; 
Sayles v. Daniels Sales Agency, 100 
Or. 37, 196 P 465. 


[a] Where property was retaken 
by seller, its value at the time of the 
retaking should be alleged. Staheli 
vy. Adams, 56 Utah 276, 190 P 781. 


[b] Explanation of. signs and fig- 
ures.7—-Where a contract for the sale 
of a piano has the price blank filled 
out (#295) dollars,” it fails to show 
a price, and a petition in an action 
for the purchase-price should aver 
that the sign and figures inserted in 
the blank were intended to represent 
the purchase-price in dollars. Jesse 
French Piano, etc., Co. v. Wallace, 84 
Mo. A. 378. 


[ec] Complaint construed.—A com- 
plaint in an action for goods sold and 
delivered, containing an averment 
that they were sold “‘at and for prices 
mutually agreed upon,” cannot be con- 
strued as stating a cause of action on 
a quantum valebat. Vedder v. Lea- 
mon, 70 App. Div. 252, 75 NYS 413. 


{d] Value is not alleged by a ref- 
erence to a bill of particulars attached 
to the complaint, in which, it is al- 
leged, are ‘detailed certain pay- 
ments,” presumably made upon the 
alleged sale. Macksoud vy. Dildarian, 
93 NYS 382. 


[e] Inconsistent allegations.—If a 
declaration for goods sold and deliv- 
ered alleges the goods to have been 
sold for a stipulated price, and then 
states a promise to pay the worth of 
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necessary to allege when payment was to be made,?4 
or when the claim or demand became due,?° or that 
it is due at the time of bringing suit,?®° nevertheless, 
an allegation that defendant is indebted to plaintiff 
in a specified sum,?7 or that such sum is now due 
and owing,”® is a sufficient averment of nonpayment, 
at least where there is no allegation of an agreement 
as to the time of payment.?° 
need not be alleged.?° 


A request for payment 


Interest on the price of goods sold is not a sepa- 


plaintiff waives 


the goods, alleging.them to be worth 
the sum previously stated, it is bad 
on special demurrer. Gist v. Cicot, 4 
Blackf, (Ind.) 126. 


{f] Allegation of value held suffi- 
cient.—A complaint alleging that 
goods of a certain value were deliv- 
ered to and accepted by defendant is 
sufficient to charge defendant, even if 
the contract of sale did not name the 
price. Janeway v. Long Beach Pa- 
per, etc., Co., 190 Cal. 150, 211 P 6: 


[g] Price held sufficiently alleged. 
—Milliken v. Waldron, 89 Me. 394, 36 
A 630. 


{h] Consideration held sufficiently 
alleged.—Perry v.. Stayton, 25 Del. 
529, 82 A 87; Reed v. Walker, 52 Ill. 
aloes 4 


22. Ala.—Kelly v. Burke, 132 Ala. 
235, 31 S 512. ‘ 


Minn.—Foerster v. Kirkpatrick, 2 
Minn. 210 


Nebr.—Bowen vv. 
School Dist. No. 
NW 981. 


Or.—Sayles v. Daniels Sales Agen- 
CXig LUDO MOE BI AM IE?) ZG. 


Utah.—Kilpatrick-Koch Dry-Goods 
Co. v. Box, 13 Utah 494, 45 P 629. 


[a] Promise to pay held sufficient- 
ly alleged.—(1) Generally. Reed v. 
Walker, 52 Ill. 333; Federal Chemi- 
cal Co. v. Adams, 153 Ky. 680, 156 
Sw 126. (2) It is sufficient to al- 
lege that plaintiff sold certain prop- 
erty to defendant, this being an alle- 
gation of a fact from which the law 
implies a promise to pay. White v. 
Bean, 16 Ala. A. 330, 77 S 924; Christ- 
ensen vv. ‘Cram, 156 Cal. 6383; 105 P 
950; Wilcox v. Jamieson, 20 Colo. 
158,36 P 902; McCoy vo Field Gro- 
cery Co., 142 Ky. 812, 135 SW 319; 
Glenny v. Hitchins, 4 HowPr (N. Y.) 
98, 2 CodeRep 56. (3) “The aver- 
ment is defective in that it is not di- 
rect, but it is sufficiently certain to 
the ordinary mind.’’ Christensen v. 
Cram, 156 Cal. 633, 634, 105 P 950. 


Phelps 
3, 10 Nebr. 


County 
265, 4 


23. Ind.—Bricky v. Irwin, 122 Ind. 
51, 283 NE 694; Goodman v. Gordon, 
87 Ind. 126. 


Mont.—Yancey v. Northern Pac. R. 
Con Wee) MLOM tes ee, le Pie oo wisi Oe 
Herbst Importing Co. v. Hogan, 16 
Mont, 384,41" P35. 


Nebr.—Bowen v. 
School Dist. No. 3, 
NW 981. 


N. Y.—Fraser v. Staso Mills, 143 
App. Div. 520, 128 NYS 277;. Donald 
v. Gearhardt, 42 Misc. 269, 86 NYS 
598. 

Porto Rico.—Okada & Co., Ltd. vy. 
Hermanos, 12 Porto Rico Fed. 158. 

Compare Rossiter v. Schultz, 62 
Wis. 655, 22 NW 8389 (a complaint 
which alleges a sale by plaintiff to 
defendant of the property described 
therein, for a specified price, and a 


Phelps 
10 Nebr. 265, 4 


County ; 


rate cause of action,®! and a statement that a certain 
sum sued for is for interest does not render the 
complaint ambiguous.®? 


[§ 984] (f) Other 


Matters. Conversion. If 
a conversion of the goods and sues 


delivery of the property to defend- 
ant, that defendant purchased of 
plaintiff the said property for an 
agreed price set out therein; and 
that plaintiff demands judgment for 
such. amount, and interest from day 
of sale and delivery, is sufficient un- 
der a statute requiring the allega- 
tions of pleadings to be, construed 
liberally with a view to substantial 
justice, although the complaint does 
not allege that any part of the price 
remains unpaid). 


[a] Averaging dates of delivery. 
—A complaint for. goods sold on a 
eredit of thirty days, verified less 
than thirty days after the delivery of 
part of the goods, alleging that, “by 
averaging dates of delivery, the whole 
account has become due, and defend- 
ant has not paid the same,” although 
stating facts from which the prob- 
able existence of a partial defense 
might be inferred is not, for that rea- 
son, insufficient on demurrer. Newell 
ee Mfg. Co. v. Grunwald, 1 NYS 

[b] Nonpayment held sufficiently 
alleged.—Christensen v. Cram, 156 
Cal. 633, 105 P 950; A. Widemann Co. 
Vv. Digges, 21 ‘Gals A. 3422 1310 Paseee 
Krieger v. Feeny, 14 Cal. A. 538, 112 
P 901; Kinney v. Horwitz, 93 Conn. 
105 A 4388; Brown v. Gorman 
Home Refinery; (Tex.’Civ. A.) 276 
oon 787 [aff (Commn. A.) 285 SW 

24. Cohn! v. Harada, 35 CaliAms, 
168 P d151; 


25. See Petri v. Neimeyer, (Tex. 
Civ. A.) 26 SW 266 (a petition in an 
action for goods sold is not demur- 
rable for failure to show when the 
demand became due, where it alleges 
that it is past due, and unpaid, and 
an account showing when it became 
due is attached and made a part of 
the petition). 

26. Wilcox v. Jamieson, 20 Colo. 
158, 36 P 902; McMaster v. Dunn, 49 
Ida. 241, 287 P 201. 


[a] “Justly due.’—The technical 
words ‘justly due to him’ need not 
be employed in a statement of claim 
which is otherwise sufficient. Thorne 
Ce mie) ete., Mfg. Co., 66 Pa. Super. 

27. Messenger v. Woge, 
A. 276, 78: P 314. 


[a] Allegation of indebtedness is 
one of fact.—Gillespie v. Page, 87S. 
C. 82, 68 SE 1044. 

28. Ahrens-Rich Auto Co. v. Beck, 
ete., Iron Co., 212 Ala. 530, 103 S 556. 


20 Colo. 


eras Pietri v. Vicens, 33 Porto Rico 
30. Walker v. Welch, 13 Ill. 674; 


Standard Varnish Co. vy. Jay, 149 Ill. 
Ant 25: 


31. Friend, 


etc., Lumber Co. v. 
Miller, 67 Cal. 464, 8 P 40. 
32. Friend, etce., Lumber Co, v. 


Miller, supra. 


—— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in assumpit for the value thereof, it is not necessary 
to allege the facts constituting the conversion.®? 


Title and transfer thereof. A complaint alleging 
‘a sale to defendant of plaintiff’s right, title, and in- 
terest in and to certain personal property need not 
allege what interest plaintiff owned.** Under some 
statutes,?> and the construction placed thereon, a 
complaint in an action by the seller to recover the 
purchase price must contain allegations showing 
either that title to the goods has passed to defend- 
ant or that conditions exist which authorize the 
recovery of the price notwithstanding title has not 
passed.*® Where such conditions are not mentioned 
in the contract, they must be specifically averred.?7 


[§ 985] (3) Amendment. A proper amendment 
of the declaration, petition, or complaint in an ac- 
tion by the seller of goods to recover the price or 
value thereof may be allowed®*® so as to make the 
pleading conform to the proof.?® However, in some 
instances the court may and should refuse to allow an 
amendment,*® as where it would introduce a new 
cause of action,*! or require wholly different proof.*? 


[§ 986] b. Plea, Answer, or Affidavit of Defense 
—(1) General Rules—(a) In General. The general 


33. Galvin v. Mac Min., 
14 Mont. 508, 37 P 366; Doherty v. 
‘Shields, 86 Hun 3038, 33 NYS 497. 
See also Willis v. Morse, 4 Silv. Sup. 
83, 7 NYS 304 (where the complaint 
declares on contract and also sets| 316; 


etc. Coy [a] Pleas 


200, 97°S 692; 
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. er the price or value thereof.*# 


held sufficient.—Bren- 
ard Mfg. Co. v. Sullivan, 
Knox v. Rivers, 209 
Ala. 308, 96 S 241; Andrews v. Stow- 
ers Furniture Co., 166 Ala. 244, 52 S 


Case-Fowler 


[59.C. Je) Ong 
rules relating to pleas, answers, or affidavits of de- 
fense in civil actions**® are applicable in determin- 
ing the sufficiency of a plea, answer, or affidavit of 
defense in an action by the seller of goods to recoy- 
Likewise a code or 
statutory provision requiring the allegations of a 
pleading to be liberally construed*® is applicable to 
an answer in such an action.*® 


Responsiveness. Defendant’s pleading must be 
responsive to plaintiff’s claim,** and not be evasive.*® 

Admissions in the answer or affidavit of defense,*? 
including admissions arising from defendant’s fail- 
ure to deny allegations made by plaintiff,>° will be 
given effect; but obviously a matter not alleged by 
plaintiff is not admitted by a failure to deny the 
allegations of the complaint.>4 


Proper amendment of a plea may be allowed.*? 


[§ 987] (b) Denials. It is generally sufficient for 
the answer to deny each and every allegation of the 
complaint not specifically admitted;°* and where 
the complaint is for goods “sold and delivered,” a 
denial in the conjunctive that the goods were “sold 
and delivered” is not improper;** but a mere de- 
nial of indebtedness is insufficient.*® 
guest, and at prices set out in an 
itemized account filed therewith, are 
not controverted. Guenther v. Amer- 
ican Steel Hoop Co., 116 Ky. 580, 76 


SW 419, 25 KyL 795. (2) Where the 
complaint averred that plaintiff sold 


210 Ala. 


Lumber Co. v. 


out facts showing fraud and conver- 
sion the latter allegations may be 
struck out as surplusage). 

34. Duzan vy. Meserve, 24 Or. 523, 
34 P 548. 

35. See statutory provisions. 

36. Robison v. Kram, 195 App. 
Divo) oie; 187 NYS 628; Inman: v; 
Smythe, 133 Misc. 494, 232 NYS 554. 

[a] Allegations held insufficient. 
—American Aniline Products v. Na- 
gase, 187 App. Div. 555, 176 NYS 114. 


37. Harbison v. Propper, 112 Misc. 
588, 183 NYS 508. 

fa] General averment of perform- 
ance of conditions precedent does not 
cover the statutory conditions. Har- 
bison v. Propper, 112 Misc. 588, 183 
NYS 508. 

38. U. S.—Snyder v. Rosenbaum, 
215 U.S. 261, 30 Sct 73, 54 L. ed. 186. 

Ala.—Penn vy. Smith, 93 Ala. 476, 9 
S 609; White v. Bean, 16 Ala. A. 330, 
77 S 924, : 

Colo.—Ernest Irvine, Inc. v. Mur- 
phy, 77 Colo. 285, 236 P 1000. 

Gal —Souther, Ry Cossnveccdk..8 OF 
Campbell Coal Co., 41 Ga. A. 83, 151 
SE 661; Clemons v. Farmers’ Hard- 
ware Co., 30 Ga. A. 317, 117 SE 672. 


N. H.—Clay v. Bohonon, 54 N. H. 
474, 


N. Y.—Lyall v. Wood, 130 App. 
Div. 294, i14 NYS 272 
Pa.—Root v. O'Neil, 24 Pa. 326; 


Triebel v. Deysher, 2 Woodw. 15. 

89. Jc lin pOwens:, Co. wv... .ueland 
Farmers’ El. Co., 198 Iowa 271, 198 
NW 19. 

40. Butler v. Crown Cork, etc., Co., 
34 Ga. A. 28, 128 SE 15; Globe Bank, 
etc., Co. v. Rigglesberger, 109 SW 
333, 33 KyL 96; Triebel v. Deysher, 
2 Woodw. (Pa.) 15. 


41. Consolidated Rendering Co. v. 


Harrington, 114 Me. 394, 96 A 724; 
Jacobs v. Chicago, ete., R. Co., (Mo. 
A.) 204 SW 954. 

42. American Mills Co. v. Hoff- 


man, 275 Fed. 285. 
43. See Pleading §§ 197-379. 
44. See cases infra this note. 


Good Roads Mach. Co., 21 Ga. A. 717, 
94 SE 901; Andre v. Morrow, 65 
Miss; 315, 3 S 659, 7 AmSR 658. 


[b] Answers held sufficient as 
against demurrer.—Tharpe v. Griffin, 
144 Ga. 486, 87 SE 479; Fay, etc., 
oo v. Crowell, 184 N. C. 415, 114 SE 


[c] Affidavits of defense held suf- 
ficient.—Stern v. Moneyweight Scale 
Cos 42) cA pp.) GD; Ci) = 162), Palmer “wv: 
Upliit Bub, Co.) 256) Pa..-3:70) 100) A 
973; Hagstrom v. Excelsior Drum 
Works, 63 Pa. Super. 419. 


[d] Affidavits of defense held in- 
sufficient.—Popper v. Rosen, .292 Pa. 
122, 140 A 774; National Milk Sugar 
Comes .Siniths, 22539 Pace9 579 At eo 40: 
Bethlehem Steel Co. v. Topliss, 249 
Pa. 417, 94 A 1099; Ehinger v. John 
Baizley Ironworks, 248 Pa. 309, 93 


A 1074; Echard Coal, ete., Co. v. 
Mudge, 234 Pa. 86, 82 A 1110; Meyer- 
cord Co. v. Gwilliam Mfg. Co., 85 Pa. 


Super. 33; Elk Textile Co. v. Cohen, 
75 Pa. Super. 478; Marine City Salt 
Co. v. Carrigan, 66 Pa. Super. 27; 
Ohio Salt ,Co. v.\;Carrigan, 65 Pa. 
Super. 270; Watsontown Brick, etce., 
Products Co. v. Bernard, 48 Pa. Su- 


per. 542; Mathers v. Verna, 48 Pa. 
Super. 302; Hershey v. Johns, 39 Pa. 
Super. 645; A. J. Bates Co. v. Paul, 


17 Pa. Dist. 1095; Unger v. Lowen- 
thal, 31 Pa. Co. 415; McCaskey Reg- 
ipter. Co. v. Barsby, 3 Pa. Dist. & Co. 
36. 

[e] Plea held insufficient.—Lyon 
v. Williams Patent Crusher, etc., Co., 
26 Ga. A. 760, 107 SE 590. 


45. See Pleading § 106. 


46. Rothchild v. Kennedy, 
566, 169 P 102. 


47. Smith v. Dick, 95 Ala. 311, 10 
S 845; Cropley v. Vogeler, 2 App. 
(D. C.) 28; Seelav v. McKenzie, 92 
NYS 350; Lafferty v. Sheriff, (Pa.) 
16 A 90; Armor Lith. Co. v. Allegheny 
Mach. Co., 1 Mon. (Pa.) 84; Jacob- 
sohn v. Carey, 23 Pa. Dist. 267. 


{a] Rule applied.—(1) A denial 
that defendant agreed or promised 
to pay money sued 'for constitutes no 
defense, where allegations in the pe- 
tition that the goods were sold at de- 
fendant’s special instance and re- 


86 Or. 


“certain goods, wares, and merchan- 
dise” to defendant, a defense that, 
between the dates alleged, defend- 
ant ordered of plaintiff ‘‘certain slate 
goods,” which, when delivered, were 
eracked, and that, on plaintiff’s re- 
quest, defendant sold them on plain- 
tiff’'s account, and paid the proceeds 
to plaintiff, but not alleging that the 
property mentioned in the defense 
was the same as that mentioned in 
the complaint was demurrable. 
Westcott v. Reiff, 75 NYS 488. 


48. Eagle Package Co. v. Kincus, 
89 Pa. Super. 400. 


429 CEL mith) 'Temrete Con = ve 
Weatherford, 92 Ark. 6, 121 Sw 943; 
McKenna v. Hoy, 76 Iowa 322, 41 NW 
29; J. M. & L. A. Osborn Co. v. Ken- 
nedy, 186 NYS 721 [aff 197 App. Div. 
919 mem, 188 NYS 928 mem]; Fred 
W. Wolf Co. v. Northwestern Dairy 
Co.,,55 Wash. 665, 104 P 1123. 

[a] Admissions may destroy ef- 
fect of denials.—(1) Fred W!: Wolf 
Co. v. Northwestern Dairy Co., 55 
Wash. 665, 104 P 1123. (2) Denials 
generally see infra § 987. 

50. Street v. Smith, 15 N. M. 95, 
103 P 644., 


51. Blaisdell Mach. Co. v. Brasher 


Breakwater Co., 70 Misc. 257, 126 
NYS 6384. : 
52. Fruit Dispatch Co. v. Petro- 


pol, 25 Ga. A. 839, 105 SE 48. 


53. Rawlings v. Alexander, 8 
Misc. 514, 28 NYS 748. 


[a] Denial which is only general 
issue as to an essential allegation of 
the complaint requires no_ special 
plea. Manchester Sawmills Co. v. A. 
LL. -Arundel Co.; 197, Ala. 505, 73.S 24. 


54, Cupples v. Zupan, 35 Ida. 458, 
207 P 328; Feldman v. Shea, 7 Ida. 
717, 59 P 587; Washburn-Crosby Co. 
v. Budzowski, 84 Pa. Super. 74. 


55. Colo.—Moffit-West Drug Co. v. 
Lyneman, 10 Colo, A. 249, 50 P 736. 

Fla.—Maxcy v. Wauchula Dev. Co., 
97 Fla. 310, 120 S 852 

Ky.—Guenther v. Aner ieash Steel 
Hoop eee 116 Ky. 580, 76 SW 419, 25 
KyL 795. 


Mont.—Higgins v. Germaine, lL 
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Effect of statute. 


under ;°7 


Mont. 230. 
N. Y.—Hardenburgh v. Fish, 61 
App. Div. 333, 70 NYS 415; Lamb v. 


Hirschberg, 1 Misc. 108, 20 NYS 678. 
Pa.—Blue Valley Creamery Co. v. 


Zimmerman, 60 Pa. Super. 278. 
Wis.—Crane Bros. Mfg. Co. 
Morse, 49 Wis. 368, 5 NW 815. 
But see Flowers vy. Slater, 2 Oh. 


Dec. (Reprint) 336, 2 CincLBul 445 
(where an action is brought to re- 
eover for property sold and deliv- 
ered, and the evidence shows a sale 
or exchange and a payment as a con- 
dition of the delivery, an answer that 


defendant is not indebted is suffi- 
cient). 
[a] Frivolous answer.—An_ an- 


swer, in an action for goods sold and 
delivered, admitting a sum due as 
stated in the complaint, but denying 
that it became due on a certain date, 
is frivolous. Aiken v. Haskins, 27 
Mise. 629, 59 NYS 486 [aff 48 App. 
Div. 638, 63 NYS 1104]. 


56. See statutory provisions. 
[a] Object of statute “is to nar- 
row and define the field of contro- 


verted facts, primarily for the bene- 
fit and convenience of plaintiff, and 
incidentally to save the time of the 
courts.” Innis v. G. H. Poppenberg, 
ree 213 App. Div. 789, 210 NYS 761, 


57. Dairymen’s League 
Assoc. v. Levy Dairy Co., 
Div. 475, 233 NYS 433; H. 
Poppenberg, ine; 213 ADD. Div. 789, 
210 NYS 761. 


58. Dairymen’s League 
Assoc. v. Levy Dairy Co., 
Div. 475, 283 NYS 433. 


59. Innis v. G. H. Poppenberg, 
Ine., 223 App. Divs 789) 210 NYS “761 
{foll International Milk Co. v. Cohen, 
219 App. Div. 308, 219 NYS 593 (app 
dism 245 N. Y. 564 mem, 157 NE 
858.mem) J. 

60: S: Lice DinDress/retc., Conv. 
Eckstein, 123 Misc. 525, 205 NYS 476. 


61. Innis! v,._G.. H. Poppenberg, 
Inc., 213 App. Div. 789, 210 NYS 761. 


62. Farmer v. Gray, 16 Nebr. 401, 
20 NW 276; Heilbronn v. Herzog, 165 
N. Y. 98, 58 NE 759; Mayhew v. Scott 
Fruit Co., Ltd., 8 Alta. L. 66. 


[a] Point that plaintiff violated 
terms of contract (1) should be 
raised by answer or counterclaim, 
Smith v. Brougher, (Mo. A.) 274 SW 
532. (2) A defense that plaintiff sent 
the goods over a different railroad 
from that directed must be pleaded 
to be available. Farmer v. Gray, 16 
Nebr. 401, 20 NW 276. 


[b] Defense held alleged.—Ameri- 
ean Plate Glass Co. v. Struthers- 
Wells Co., 201 Fed. 6, 119 CCA 344; 
Purity Extract, ete., Co. v. Holmes- 
Hartsfield Co., 20 Ga. A. 105, 92 SH 
548; Excel Furniture Co: v. Brock, 


Co-op. 
225 App. 


While a statute providing that 
where plaintiff, in a schedule attached to and form- 
ing part of his verified complaint, sets forth and 
numbers the items of his claim and the reasonable 
value or agreed price of each, defendant by his veri- 
fied answer must indicate specifically the items, if 
any, which he disputes in respect of delivery, rea- 
sonable value or agreed price®® will be accorded 
effect where a complaint is properly framed there- 
and in such case a general denial is in- 
sufficient®® as a traverse of the allegations of de- 
livery, reasonable value or agreed price.°® 
theless, a general denial is proper, where defendant 
denies the sale without disputing the delivery, rea- 
sonable value or agreed price of any of the items;°° 


SALES 


Never- 


63 Ind. A. 494, 114 NE 701; Zeihme 


v. Norris, 142 Mo. A. 499, 127 SW 
113; Swank v. Moisan, 85 Or. 662, 
166 P 962; Koolbergen v. Yates, 53 


Pa. Super. 406; L. Black Co, v. Block, 
45 Pa. Super. 652; MacNutt v. Stein- 
er, 17% Pa. Dist. 391; Balhorn v. 
Startz, (Tex. Civ. A.) 28 SW (2d) 236; 


Petrolia Supply Co. v. Hemphill, 
(Tex. Civ. A.) 258 SW 861. 
[c] Defense held not stated.— 


Columbia Weighing Mach. Co. ‘v. Sev- 
ier-Webb Drug Co., 219 Ala. 116, 121 
S 392; General Motors Acceptance 
Corp. v. Holloway, 37 Ga. A. 51, 138 
SE 857; O. B. Andrews Co. v. Dor- 
sett, 29 Ga. A. 321, 115 SE 772; Du- 
cros v. People’s Drug Store, 21 Ga. A. 
634, 94 SE 897; Bush v. Hessig-Ellis 
Drug Co., 10 Ga. A. 588, 73 SH 1097; 
Frederickson Co, v. Lewinsohn, 191 
Ill. A. 17; Courtney v. Gordon, 74 
Mont. 408, 241 P 233; Interior Ware- 
House Comve Dimn;) 80M Org 5257 15:7 


63. Young v. Miller, etc., 
Co., 42 Pa. Super. 175. 


[a] Simple allegation of over- 
charge without specifying the _ par- 
ticular items is insufficient. Gaus- 
ler v. Bridges, 13 Pa. Super. 646; Nel- 
lis v. Reiter, 2 WklyNCas (Pa.) 203. 

[b] Particulars of plaintiff’s fail- 
ure to perform should be pleaded by 
defendant. McClave-Brooks Co. v. 
eouonl Oil Works, 113 Miss. 500, 74 

332. 


64. Uz. 
Fed. 995. 


Ill.—Townsend v. Water Comrs., 63 
Ill. 26, 14 AmR 109. 


Ind.—Bacon vy. Markley, 46 Ind. 116. 


N. Y¥.—Flournoy v. Osgood, 99 App. 
Div. 270, 90 NYS 972. 


Pa.—Heckscher v. American Tube, 


Lumber 


S.—Kenworthy v. Hirst, 124 


etc., Co., 137 Pa. 421, 20 A 804; Fish 
Vv. Barre 22. Pay Supers isis Hessiv: 
Schwartz, 20 Pa. Dist. 105; Selz v. 


Cohn, 19 Pa. Dist. 662; Drake v. Ir- 
vine, 10 Pa. Co. 486; Tunis Lumber 
Co. v. Henwood Co., 18 LancLRev 114. 


[a] Allegations held too vague.— 
Jenkinson v. Hilands, 146 Pa. 380, 23 
wen Bloch” v. Gerow, 40 Pa. Co, 
49. 


65. American Electric Constr. Co. 
v. Consumers’ Gas Co., 47 Fed. 43 [aff 
50 Fed. 778, 1 CCA 6638]; Cropley v. 
Vogeler, 2 App. (D. C.) 28; Harden- 
burgh v. Fish, 61 App. Div. 333, 70 
NYS 415; Williams v. Sawyers, 155 
Pa. 129, 35 A 1049; Kohn vy. Raflo, 19 
Pa. Dist. 288; Howland Pil pe Conse 
Jessup, etce., Paper Coy LU ke ae List, 
6238, 26 Pa..Co: 1593" Diehl wv. ‘Glass, 
40 Pa. Co. 657; Hopf v. Fogaley, 40 


Pa. Co. 287; Bonneville v. Hamilton, 
Tt Pal ion si 
[a] Sufficient facts held stated.— 


A. H. Andrews Co. v. Stowers Furni- 
ture Co., 166 Ala. 244, 52 S 316. 


[b] Answer held not to state facts 


| 


[§§ 987-989 


and where plaintiff does not comply with the statute 
by numbering the items in the schedule, defendant 
is not bound to attempt a specific denial.°+ 


[§ 988] (c) Affirmative Defense. 
able, an affirmative defense must be pleaded®? by 
setting forth specifically, definitely and directly®* 
the faats necessary to constitute the defense.*® 


[§ 989] (2) Averments or Denials of Particular 
Matters—(a) Existence and Nature of Contract. 
Averments or denials which are adequate for the 
purpose may and should be made by defendant in 
his pleading where he desires to rely upon the agree- 
ment or contract, or a provision thereof,®® or to 
deny the existence of a contract of sale between 
plaintiff and defendant as a principal.®* 


To be avail- 


constituting defense.—Fred W. Wolf 
Co. v. Northwestern Dairy Co., 55 
Wash. 665, 104 P1123: 

66. See cases infra this note. 

[a]. For example.—(1) A _ provi- 
sion in a contract for the manufac- 
ture and sale of staves that the staves 
shall be inspected under the arbi- 
tration rules of a named association 
must be pleaded in order to be avail- 
able to defendant. Crescent Stave 
Co. v. Brown, 181 Ky. 787, 205 SW 
937. (2) It is error for the court to 
strike out the contract and specifica- 
tions attached to the answer as an 
exhibit. Penn American Plate Glass 
Co. v. De La Vergne Mach. Co., 58 
Inds Ay 333,, 106) "NE 72:2. 713), ieee 
suit on a note for the purchase price, 
a plea that a contract as to the plac- 
ing of insurance on the subject mat- 
ter of the contract of sale was made 
by defendant with the payee of the 
note through an agent of the latter 
is not subject to demurrer on the 
ground that it alleges a contract be- 
tween defendant and a person who is 
not mentioned in the note as the 
payee or in the contract of sale as 
the seller. Webb v. Orme, 35 Ga. A. 
784, 134 SE 841. (4) Answer held 
to sufficiently allege an agreement in 
the order that the price was to be 
charged to plaintiff's agent, who was 
defendant’s debtor. Excel Furniture 
wae v. Brock, 68 Ind. A. 494, 114 NE 


67. See cases infra this note. 


[a] Consigniment.—A defense that 
the contract was one of consignment 
and not of sale must be specially 
pleaded. Wallace vy. Blake, 128 N. Y. 
676, 28 NE 603 [aft 58 N. Y. Super. 
13, 8 NYS 862]. 


[b] It is proper and sufficient to: 
(1) Deny positively and directly that 
defendant purchased the goods and 
that he ever received the goods or 
any portion thereof. Barker v. Fair- 
child, 168 Pa, 246, 31 A 1102; Bleck- 
Marshall Co. v. Lamparter, 12 Pa. 
Dist. & Co. 115; Caldwell v. Pren- 
dergast, 14 WklyNCas (Pa.) 125. (2) 
Set forth a complete denial of con- 
tractual relationship, either by de- 
fendant or any one for him, with 
plaintiff. Vineent v. Jenkins, 60 Pa. 
Super. 448. (3) Allege that by rea- 
son of an agreement for the signing 
of a contract of sale by four persons 
as buyers, and the signing of a writ- 
ten instrument containing the terms 
of a contract of sale by only three 
persons, no valid and binding legal 
obligation arose. Palmer-Murphey 
Co. v. Barnett, 32 Ga. A. 635, 124 SH 
538. (4) Plead definitely that defend- 
ant did not purchase from _ plaintiff 
but from a third person. Manufac- 
turing Co. v. Harding, 3 Pa. Co. 150. 
(5) Deny that defendant is a pur- 
chaser, and set up that he is an agent 
of plaintiff for the collection of 
moneys arising from the use of the 
property in question. K. & S. Sales 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bivens. 


§§ 989-991] 


Mutual mistake is not shown by allegations of 
a plea that the manufacturer reduced the price after 
the making of the contract of sale wherein a dealer 
was the seller,®’ especially where there is no aver- 
ment that defendant did not know of the reduction 
in price when he executed a renewal note.®® 


Where the statement of claim avers 
that a correction of a clause of the contract was 
' made and that notice of such correction was sent 
to defendant at the time an accepted copy of the 
contract was sent to him, an averment in the affi- 
davit of defense that defendant did not ratify any 
change in the contract is a mere conclusion without 
the necessary denial of the averment of the state- 


Correction. 


ment of claim.7° 


[§ 990] (b) Failure of Consideration. By proper 


Co. v. Halpern Beverage Co., 11 Pa. 
Dist. & Co. 590 (gambling devices). 
(6) Plead that defendant purchased 
the goods merely as agent of the real 
buyer, as the seller well knew. Gib- 
bons v. Dabney, 2 WklyNCas (Pa.) 
490. (7) In an action against individ- 
uals, they may allege in their affida- 
vits of defense that the goods were 
sold and delivered to a named corpo- 
ration and not to them; that in mak- 
ing the agreement under which the 
goods were sold and delivered they 
were acting as duly authorized agents 
of the corporation; and that the fact 
that they were so authorized and 
acting was made known to plaintiff. 
een v. Smolezgnski, 59 Pa. Super. 


[ec] It is not sufficient to: (1) 
Deny on information and belief that 
defendant purchased goods of plain- 
tiff. Weill v. Crittenden, 139 Cal. 
488, 73 P 238. (2) Aver that de- 
fendant never “personally” ordered 
the property or “personally” agreed 
to pay the amount claimed. H. 
Meyer Co. v. Segal, 60 Pa. Super. 64. 
(3) Deny that defendant purchased 
the goods if it is not also denied that 
the goods were received and used. 
Ewer v. Laughlin, 22 PittsbLegJNS 
(Pa.) 317; Hunsieker v. Arnold, 1 
WklyNCas (Pa.) 589; Reis v. Her- 
man, 1 WklyNCas (Pa.) 84. (4) Sim- 
ply deny that defendant bought or 
received the goods for which suit is 
brought, and not deny the execution 
of a contract for the sale and deliv- 
ery of said goods, and a delivery or 
an attempt to deliver in pursuance 
of such contract. Register Co. v. 
Mlaherty, 12. PaaCo, 475.-, (6) If the 
complaint alleges that plaintiff sold 
the goods as agent of another, an 
answer setting up that the goods be- 
longed to a third person and not to 
plaintiff, and that they were sold by 
such third person, is insufficient, if 
it does not deny delivery by plaintiff 
and his agency for such third person, 
Reilly v. Cook, 13 AbbPr (N. Y.) 255, 
Zdedow Et. 93% (6) A sworn plea, 
which denies an allegation of the pe- 
tition that the goods were delivered 
to defendant “by virtue of a written 
order, copy of which is hereto at- 
tached,” is not a plea of non est fac- 
tum, as it may intend to deny only 
the correctness of the copy or the 
delivery. National Grocery Co. v. 
Gee Go Wonder Soap Co., 30 Ga. A. 
751, 119 SE 423. (7) Also, an allega- 
tion in defendant’s plea that the 
goods were “delivered to defendant 
under the following contract and 
agreement,” reciting its terms, avers 
only that the goods were delivered 
under a contract other than the one 
sued on, and does not amount to a 
denial of the existence of the con- 
tract sued on. National Grocery Co. 
v. Gee Go Wonder Soap Co., supra. 


68. Huber v. Vereen, 33 Ga, A. 
625, 127 SE 669. 


69. Huber v. Vereen, supra. 


SALES 


lent.7® 


70. Burke Electric Co. v. Benkert, 
19 Pa. Dist. 472. 


71. See cases infra this note. 


{a] Failure of consideration held 
sufficiently alleged.—(1) Generally. 
Brenard Mfg. Co. v. Sullivan, 21 Ala. 
A. 614, 111 S 45 [certiorari den 215 
Ala. 432, 111 S 46]; Stevens v. Gus- 
tine Mercantile Co., (Tex. Civ. A.) 
197 SW 1126; Southern Engine, etc., 


Co. v. Teneha Light, etc., Co., (Tex. 
Civ. A.) 196 SW 260. See Karl v. 
Maloney, 111 Kan. 93, 205 P 1037 


(breach of promise to deliver, which 
is commonly referred to as a failure 
of consideration, regardless of wheth- 
er or not that term is strictly ac- 
curate). (2) Partial failure of con- 
sideration. Ellis Ice, etc., Co. v. Car- 
bondale Mach. Co., 255 Fed. 320, 166 
CCA 490; Stark Bros. Nurseries, eétc., 
me v. Mayhew, 160 Mo. A. 60, 141 SW 

[b] Failure of consideration held 
not sufficiently alleged.—Raines v. 
Dooley, 23 Ark. 329; Brown Shoe Co. 
v. Crosby, 30 Ga. A. 534, 118 SE 446; 
Riversiye (Cs Eva osalet cOny Ube 
264 P 368; Lemmon v. Hanley, 28 Tex. 
219; Klock v. Dowd, (Tex. Commn. 
A.) 280 SW 194 [rev (Civ. A.) 268 
SW 234]; Callen v. Evans, (Tex. Civ. 
A.) 120 SW 548. 


Necessity of alleging return or ten- 
der of property see infra § 994. 


72. See supra § 963. 


73. Ga.—Pidcock v. Crouch, 7 Ga. 
A. 299, 66 SE 971. 


Ind.—Morehead v. Murray, 31 Ind. 
418. Compare Merchants’ Nat. Bank 
v. Nees, 62 Ind. A. 290, 110 NE 73, 112 
NE 904 (an answer which makes an 
insufficient attempt to plead fraud 
cannot, by reason of a general allega- 
tion that the property was worthless, 
be held sufficient as pleading failure 
of consideration). 


Iowa.—Rice v. Friend Bros. Co., 179 
Iowa 355, 161 NW 310 [rev 146 NW 
748]; Davis v. Sweeney, 75 Iowa 45, 
39 NW 174. 

Miss.—Dulaney v. Jones, 100 Miss. 
835,57 S2225. 


Mo.—Morton Hlectric Co. 
Schramm, (A.) 277 SW 368. 


See Speak v. Warner, 5 J. J. Marsh. 
(Ky.) 68 (an answer alleging that a 
clock purchased was of ‘‘no value” as 
a timepiece does not show an entire 
failure of consideration, since the 
clock may have had value other than 
as a timepiece). 


74. Heathcote v. Fairbanks, 60 Fla. 
lcm ats IS SSE 


[a] Purpose not specified.—W here 
the plea in an action for the price of 
a horse does not allege that it was 
sold for any particular purpose, the 
words “the purpose for which it was 
bought” in the allegation that it was 
utterly worthless for the purpose for 
which it was bought are properly 
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averments’! defendant may plead a failure of con- 
sideration as a defense.‘ 
sideration may be pleaded by alleging that the prop- 
erty was wholly worthless’* or could not be used for 
the purpose for which it was purchased ;**# 
allegation of a total failure of consideration in- 
cludes a partial failure.*® 


[§ 991] (ce) Misrepresentation Of Eraser lt 
misrepresentation is the basis of the defense, the al- 
legations must show representations which in law 
amount to a warranty,’’ or that they were fraudu- 
To be sufficient’® allegations of fraud or 
fraudulent representations must be direct and cer- 
tain,®® and set out definitely and specifically facts 
constituting fraud.*1 
be alleged include: 


A. total failure of con- 


and an 


Particular matters which must 
The falsity of the representa- 


struck out. Bessemer Ice Delivery 
Co. v. Brannen, 138 Ala. 157, 35 S 56. 


75. Simpson v. McMillan, 26 Ga. A. 
280, 105 SE 848; Stimpson Specialty 
Co. -v.. Parkery-10 iGa. cA, 295) -.73" SE 
412; Crouch v. Spooner, 9 Ga. A. 695, 
72 SE 61; Smith v. Hodges, 8 Ga. A. 
785, 70 SH 195; Outcault Adv. Co. v. 
Schierbaum, (Mo. A.) 209 SW 982; 
Monroe v. Arthaud, (Mo. A.) 186 SW 
554; Alba-Malakoff Lignite Co. v. 
Hercules Powder Sales Co., (Tex. 
Commn, A.) 235 SW 547 [rev (Civ. A.) 
219 SW 554]. 


76. Necessity of allegations of re- 
scission and offer to return property 
see infra § 994. 


77. Raines v. Dooley, 23 Ark. 329. 


[a] Allegation construed to charge 
a breach of warranty, rather than 
fraud. Anglo-California Trust Co. v. 
Hall, 61 Utah 223, 211 P 991. 


ee warranty see supra §§ 814- 


Representations amounting to war- 
ranty see supra § 684. 


78. Raines v. Dooley, 23 Ark. 329. 
79. See cases infra this note. 


[a] Fraud or fraudulent represen- 
tations held sufficiently alleged.—Bell 
v. Lamborn, 2 F. (2d) 205; Coleman 
v. Night Commander Lighting Co., 218 
Ala. LIC ILSES 37% | Brooksitv. Mat- 
thews, 78 Ga. 739, 3 SE 627; Barfield 
v. Farkas, 40 Ga. A. 559, 150 SE 600; 
Bice v. Nelson, 105 Kan. 23, 180 P 
206, 181 P 558; General Electric Co. 
v. O’Connell, 118 Minn. 53, 136 NW 
404; Providence Jewelry Co. v. Crowe, 
108 Minn. 84, 121 NW 415; Conroy 
Piano Co. v. Pesch, (Mo. A.) 279 SW 
226; J. B. Colt Co. v. Dombrowesky, 
96 Pa. Super. 322; Colt v. Diffenbach, 
60 Pa. Super. 192; Nichols v. Flem- 
ing, 2 WklyNCas (Pa.) 15; Anderson 
v. Merchants’ Grocery Co., 99 S. C. 
383, 84 SE 109; Browning Engineer- 
ing Co. v. Willett, (Tex. Commn. A.) 
228 SW 151 [aff (Civ. A.) 186 SW 
352]; Stevens v. Gustine Mercantile 
Co.) WC Dex... Civ Al) aeL9 7 Swe elcee 
Ames Portable Silo, ete., Co. v. Gill, 
(Tex, Civ. <A.) 190) SWeild305 ‘Hee: 
Gleason Co. v. Carman, 109 Wash. 
Did Op Lorena. 

[b] Fraud held insufficiently al- 
leged.—Hadden v. Williams, 37 Ga. A. 
464, 140 SE 797; Sims v. Klein, 1 Il. 
302; Brenard Mfg. Co. v. Gibbs, 9 La. 
A. 137, 119 S 483; Guarantee Veteri- 
nary Co. v. Shikles, (Mo. A.) 207 SW 
841; Hyman v. Broughton, 197 N. C. 
1, 147 SE 484; Interior Warehouse 
Co. vi Dunn, 80" Or: 528, e415 PP soc 
Detroit Steel Products Co. v. Houston 
Printing- Co., (Tex. Civ. A‘) 202 SW 
984; Callen v. Evans, (Tex. Civ. A.) 
120 SW 543. 

80. Stever v. Lamoure, Lalor (N. 
Y.). 362; Blanton v. Craven, 173 Pa. 
374, 34 A 487; Goodwin v. Schott, 159 
Par 552," 28 “A 8565 sos. 


81. Ala.—lLawton v. Ricketts, 104 
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tions;8? the seller’s knowledge of the falsity of his 
representations,®* or his lack of knowledge of their 
truth;*8* his intent to deceive;8® the buyer’s reli- 
ance on the representations ;°° and damage resulting 
Furthermore, it must appear that the 
fraud alleged was connected with the transaction 
described in the statement of claim.®® 


[§ 992] (d) Default or Delay in Delivery. An 
allegation of delivery which is not properly denied 
It is sufficient to al- 
lege that the seller failed to deliver a designated 
part of the property,®° or that the goods were never 
shipped and never reached defendant;°! but a state- 


therefrom.87 


must be taken as admitted.®® 


SALES 


sufficient.?2 


ment in the affidavit of defense that defendant re- 


Ala. 430, 16 S 59. 

Ariz.—History Co. v. Dougherty, 3 
Ariz. 387,29 P 649. 

Ark.—Hynson y. Dunn, 5 Ark. 395, 
41 AmD 100. 


Fla.—Jones v. Streeter, 8 Fla. 83. 


Ga.—La Grange Grocery Co. Vv. 
Young, etc., Coffee Co., 30 Ga. A. 303, 
117 SE 6738. 

Ind.—Patterson v. Lord, 47 Ind. 
203; Keller v. Johnson, 11 Ind. 337, 
71 AmD 355. 


Mo.—Metropolitan Disc. Co. v. Was- 
son, (A.) 235 SW 465. 


Mont.—Budd v. Power, 8 Mont. 380, 
20 P 820. 


N. Y.—Hunt v. Mails, 1 CodeRep 
118. 

Tex.—Riley v. Treanor, (Civ. A.) 
25 SW 1054; Morgan v. Vandermark, 
Dex A CLV. CAS Sold. 


82. Utley v. Stevens, 221 Ala. 666, 
130 S 405; McCaskey Register Co. v. 
Bradshaw, 174 N. C. 414, 93 SE 898; 
Bitner v. Warfel, 30 Pa. Dist. 688. 

[a] Plea held to set up misrepre- 
sentations of fact which, if sustained 
by the evidence, would be _ sufficient 
to defeat plaintiff’s suit. Votjek v. 
Horan, 243 Ill. A. 362. 


838. Conant v. Terre Haute Nat. 
State Bank, 121 Ind. 323, 22 NE 250; 
Shook v. Singer Mfg. Co., 61 Ind. 520; 
Security Finance Co. v. McGaskill, 192 
N. C. 557, 185 SE 450; McCaskey 
Register Co. v. Bradshaw, 174 N. C. 
414, 93 SE 898; Cunningham v. Smith, 
10 Gratt. (Va.) 255, 60 AmD 333. 


[a] Allegation of fraudulent con- 
cealment is sufficient.—Dant v. Head, 
90 Ky. 255, 18 SW 1073, 12 KyL 153, 
°29 AmSR 369; Stimpson Computing 
Scales Co. v. Allen, 47 N. S. 90. 

84. Lewis v. Taylor, (Tex. Civ. A.) 
24 SW 92. 

85. Griswold v. Morrison, 53 Cal. 
A. 93, 200 P 62; Lefler v. Field, 52 N. 
Y. 621; Security Finance Co. v. Mc- 
Gaskill, 192 N. C, 557, 135 SE 450; 
Cote v. Christy, 10 Pa. Super. 318. 


g6. Ala.—Meyer Bros. Drug Co. v. 
Puckett, 139 Ala. 331, 35 S 1019. 


Ind.—Jones v. Frost, 51 Ind. 69. 


Minn.—Loveland v. Gravel, 95 Minn. 
135, 103 NW 721. 


Mont.—Courtney  v. 
Mont. 408, 241 P 233. 


N. Y¥.—Star SS. Co. v. Mitchell, 1 
AbbPrNS 396. 

Tex.—Morgan v. Vandermark, 1 
Tex, A. Civ. Cas. § 511. 


[a] It is sufficient (1) in this re- 
spect, to allege that the buyer was 
induced by the false and fraudulent 
representations to make the purchase. 
Empire State Jewelry Co. v. Grant 
Jewelry Co., 19 Ga. A. 125, 91 SH 
214; Connelly v. Schlueter, 69 Mont. 
65, 220 P 103. (2) Allegations held 
sufficient to show that the buyer had 


Gordon, 74 


a right to rely on the representations. 
F. B. Connelly Co. v. Schlueter, 69 
Mont. 65, 220 P 103. 


87. Wulschner-Stewart Music Co. 
v. Hubbard, 44 Ind. A. 526, 89 NE 794; 
Payne v. Claypool, 285 Ky. 526, 31 
SW (2d) 901; Parker v. Jewett, 52 
Minn. 514, 55 NW 56. 


[a] Extent of damage should be 
shown. Parker v. Jewett, 55 Minn. 
514, 55 NW 56. But see Fleming v. 
Toler, 7 Gratt. (Va.) 310 (the amount 
of damage need not be alleged if there 
is a prayer for judgment in bar of the 
action). 


88. Kennedy v. Aber, 
100, 11 “Pa. Cox 5702 


89. Woodside v. Grant, 7 Sask. L. 
330, 30 WestLR 77, 7 WestWkly~727. 


90. Smith v. Straton, 228 Ky. 144, 
14 SW (2d) 416. 

[a] Surplusage.—A further allega- 
tion as to the cause of, or reason for, 
the failure to deliver is surplusage. 
Smith v. Straton, 228 Ky. 144, 14 SW 
(2d) 416. 

{[b] Demand for delivery.—Where 
the seller agreed to release the goods 
sold from a lien for storage rent, and 
the purchaser accepted a draft for 
the price without obtaining delivery 
of the goods, an allegation in the an- 
swer in an action on such draft that 
the vendor, although often requested 
to do so, has failed to pay such charg- 
es, and has failed and refused to de- 
liver the goods, or any part thereof, 
is, aS against a motion for judgment 
on the pleadings, sufficient to show a 
demand for a delivery of the goods. 
Malone_v. Minnesota Stone Co., 36 
Minn. 325, 31 NW 170. 


91. Ebstein v. Philadelphia Knit- 
ting Mills Co., 48 Pa. Super. 349. 


92. McKay v. McKenna, 173 Pa. 
581, 34 A 236. 


93. Hitchcock v. 
Minn. 475, 47 NW 153. 


[a] Authority of corporate officer. 
—Where the contract of sale was in 
writing and the treasurer and man- 
ager of the seller corporation fixed 
the time of delivery by a collateral 
agreement, the authority of the officer 
should be alleged. Twining v. Rob- 
erts, 16 Pa. Super. 4, 8 Del. Co. 1438. 


94. Smith vy. Baxter, 13 Ind. 151. 


95. Carnahan Stamping, etc., Co. v. 
Foley, 23 Pa. Super. 648; Wilmot, etc., 
Mfg. Co. v. Pennsylvania Bolt, etce., 
Co., 21 Pa. Super. 490; Gausler v. 
Bridges, 13 Pa. Super. 646; Delaware 
Electric, etc., Co. v. Curran, 24 Pa. Co. 
505, 8 Del. Co. 139. 


[a] Special damages.—An affida- 
vit of defense, setting up special dam- 
ages for loss of existing contracts 
for work by reason of plaintiff’s delay 
in delivering the machinery, must al- 
lege that, at the time of the sale, 
plaintiff had knowledge of defendant’s 
contracts for work, and that the sale 
was made in view thereof. Keystone 


1 Pa. Dist. 


Turnbull, 44 


should allege the time fixed for delivery, 
the delay was due to the fault of plaintiff,°* and set 
out the particulars of the loss or damage suffered by 
defendant by reason of the default or delay.°° 

[§ 993] (e) Defects in Quality. 
cient,?® allegations that the goods furnished were 
defective or inferior in grade or quality to those 
ordered or contracted for must specify the char- 
acter of the defects®* and distinctly aver that loss 


; ae 
' | ee 


; | 
[§§ 991-993. 


ceived no notice of a certain shipment of goods 
made to him by plaintiff, and that, as far as he 
knows, they were not delivered in his name, 1s in- 
A plea based on delay in delivery 


2 


aver that 


To be suffi- 


Drilling Co. v. Stahl, 17 Pa. Co. 498. 
96. See cases infra this note. 


[a] Allegations held sufficient.— 
Abercrombie Vv. Virginia-Carolina 


Chemical Co.4 206 Ala. 615,91 S 311; - 


Bayer Steam Soot Blower Co. v. W. G. 
Cornell Co., 47 App. (D. C.) 146; Arch- 
itectural Tile Co. v. Spiro, 207 Ill. A. 
167; Bickett Coal, etc., Co. v. Keogh, 
204 Ill. A. 527; McDonald v. McKin- 
ney Nursery Co., 44 Okl. 62, 143 P 
191; Northern Lumber Co. v. Wein- 
gartner, 81 Pa. Super. 559; Kohn v. 
Hornung, 52 Pa. Super. 238; Everett 


Cons. Shingle Co. v. McLaughlin, 47 - 


Pa. Super. 484; Northern Produce 
Exch. v. Crocker Grocery Co., 46 Pa. 
Super. 461; .Tennessee Lumber Co. v. 
Garrison, 10 Pa. Cas. 67, 13 A 454; 
Kennard, etc., Carpet Co. v. Houston 
ee Assoc., (Tex. Civ. A.) 197 SW 

[b] Allegations held insufficient.— 
Standard Fashion Co. v. Newton-Hart 
Co., 12 Ga. A. 62, 76 SE 760 (plea that 
the goods could not be sold because 
they were out of style, but not alleg- 
ing that they were not as described 
in the contract or that the seller 
failed to comply with its terms); 
Warren Jewelry Co. v. Kaul, 207 Ill. 
A, 134; Frederickson Co. v. Lewin- 
sohn, 191 Ill. A. 17; Flint v. Cook, 102 
Ind. 391, 1 NE 633; Corry v. Waldron 
Seed Co., 105 Nebr. 580, 181, NW 540; 
Permutit Co. v. Wallace, 264 Pa. 9, 
107 A 220; Meguire v. Gallagher, 89 
Pa. Super. 576.. 


97. Ala.—Penn v. Smith, 93 Ala. 
476, 9 S 609. 


Fla.—Jones v. Streeter, 8 Fla. 83. 


Ga.—Spinks vy. Washington, 96 Ga. 
756, 22 SE 326. - 


Ill. Hough v. Gage, 74 Ill. 257. 


Ind.—Aermotor Co. v. Earl, 18 Ind. 
A. 181, 47 NE 685. 


Ky.—Vogel v. Moore, 84 SW 557, 27 
KyL 94. 


N. Y.—Castles v. Woodhouse, 1 
CodeRep 72. 


Or.—Adler 
207 P 467. 


Pa.—Vollmer v. Magowan, 180 Pa. 
110, 36 A 571; Ogden v. Beatty, 137 
Pa. 197, 20 A 620, 21 AmSR 862; Ber- 
ko v. Kemper Constr. Co., 65 Pa. Su- 
per. 589; Fuhrman vy. Stackman, 28 
Pa. Super. 154; Genesee Paper Co. v. 
Bogert, 23 Pa. Super. 23; Hallman vy. 
Good, 16 Pa. Dist. 823; Wile, etc., Co. 


v. Rosen, 104 Or. 418, 


v. Onsel, 10 Pa. Co. 659; Bonneville 
v. Hamilton, 8 Kulp 216; Kress Sta- 
tionery Co. v. Hallock, 7 Kulp 313; 


Anderson v. Williams, 44 WklyNCas 
418; Connett v. Brooks, 11 WklyNCas 
ars Taylor v. North, 3 WklyNCas 
tre 


Tex.—Barnard v. Robertson, (Civ. 
A.) 29 SW 697; A. J. Anderson Elec- 
tric Co. v. Cleburne Water, etce., Co., 
(Civ. A.) 27 SW 504; Wood v. Ross, 
(Civ. A.) 26 SW 148. 


{a] Unfitness.—(1) A general alle- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or damage was suffered by the buyer.®’ Also, where 
the contract provides that notice of defects shall 
be given, the plea must allege notice;®® and where 
the contract calls for delivery in installments, a plea 
that certain goods tendered for, delivery did not 
comply with the contract must aver that the breach 


of contract was material. 


[§ 994] (£) Rescission and Return or Tender of 
Where a rescission or cancellation of the 
contract of sale is relied on as a defense, it must be 


Goods. 


gation that the article was not fit for 
the purpose intended is insufficient, 
in the absence of an allegation of ex- 
press warranty or of the facts on 
which an implied warranty would 
arise, as that it was furnished for a 
particular purpose. Misner v. Grang- 
er, 9 Ill. 69; Connersville v. Wadleigh, 
6 Blackf. (Ind.) 297; Woodruff v. 
Hensley, 26 Ind. A. 592, 60 NE 312. 
(2) It is insufficient to allege that the 
property was unfit or unsuitable 
where it is not also alleged that it 
was not used by defendant or in his 
business. Genesee Paper Co. v. Bo- 
Sert, 23  Pa=-Super: (233- Hess: iv! 
Schwartz, 20 Pa. Dist. 105. 


{b] Adulterated liquors.—A mere 
averment in an affidavit of defense 
that liquors were impure, vitiated, 
and adulterated, without averring 
that such impur ity, vitiation, or adul- 
teration impaired the quality or value 
of the goods, or stating facts which 
would necessarily imply such infirm- 
ity, is not sufficient to prevent judg- 


ment, in an action for the price of 
liquors sold and delivered. Spellman 
v. Kelly, 27 Pa. Super. 39. But see 


Rheinstrom v. Wolf, 26 Pa. Super. 559 
(an averment that defendant was a 
licensed wholesale dealer, that he dis- 
tributed the liquors to his customers, 
when it was discovered that the ligq- 
uors were impure, vitiated, and adul- 
terated, and in consequence defend- 
ant lost customers and suffered dam- 
ages, is sufficient as an allegation that 
the quality was impaired). 

[ce] Specification of defects held 
sufficient.—Ellis Ice, etc., Co. v. Car- 
bondale Mach. Co., 255 Fed. 320, 166 
CCA. 490; Simpson v. Karr, 22 Pa. 
Super. 8; Southern Gas, ete., Engine 
Go. v. Adams, (Tex. Civ. A.) 198 SW 
676 [rev on other grounds «Commn. 
A.) 227 SW 945]. 


98. Jones v. Streeter, 8 Fla. 83; 
Bankerd, etc., Co. v. Historical Pub. 
Co., 54 Pa. Super. 60; Sweigard v. 
Consumers’ Ice Mfg., etc., Co., 15 Pa. 
Super. 285; Hallman v. Good, 16 Pa. 
Dist. 823; Lindenmeyr v. Hertgen, 29 
eae COmLLGs 


[a] Damages must be stated defi- 
nitely and specifically.—Lane v. Penn 
Glass Sand Co., 172 Pa. 252, 33 A 570; 
Badger v. McKay, 9 WklyNCas (Pa.) 


528; Cornell v. Parry, 2 WklyNCas 
(Pa.) 611. 
[b] Sale by sample.—In an action 


on a contract for the sale of tobacco 
by sample, an affidavit of defense set- 
ting up that a portion of the tobacco 
was unfit.for the purposes for which 
it was purchased, and that the pur- 
chase-price of such portion amounted 
to sixty dollars, was sufficient to pre- 
vent a judgment as to such amount. 
Straus v. Welsh, 29 Pa. Super. 437. 


99. Beasley v. Huyett, etc., Mfg. 
Co., 92 Ga. 273, 18 SE 420. 

[a] Where seller is corporation, 
fhe office or particular connection 
with the corporation of the person to 
whom notice was given must be aver- 
red. Independent Brick Co. v. Biddle, 
17 Pa. Dist. 1083, 36 Pa. Co. 17. 


is Corey Co..v. Minehs982, IN de: 
223, 82 A 304. 
2. Holt Mfg. Co. v. Odenrider, 61 


SALES 


affirmatively? and specifically? pleaded. 
tender, or offer to return the property must be plead- 
ed in some instances,* as where defendant relies on 
a rescission of the contract of sale,> a breach of 
warranty,® or a failure of consideration because of 
defects in the quality’of the goods. 
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A return, 


On the other 


hand, a plea setting up illegality of the sale as a de- 


erby.* 


Wash. 555, 112 P 670. 
[a] Abrogation of provision of 
contract must be raised by plea. Eng- 


oe v. Houser, 163 Mo. A. 1, 145 SW 
514. 
38. McCormick vy. Barry, 10 Nebr. 


207, 4 NW 1014; Sloan Commission 
Co. v. Fry, 4 Nebr. (Unoff.) 647, 95 
NW 862; Marinette Knitting Mills v. 
Rosenthal, 102 N. J. L. 128, 130 A 
626; Haas vy. Selig, 26 Misc. 191, 55 
NYS 439 [aff 27 Misc. 504, 58 NYS 


328]; Steiger v. Fronhofer, 43 Or. 178, 
72 BP) 693. 
[a] Grounds of mel In 


an action for goods sold, a plea that 
the contract was obtained by misrep- 
resentation as to the place where the 
goods were manufactured, and that 
as soon as defendants learned of such 
fact they rescinded the contract, etc., 
was not objectionable, in that it was 
not shown that the contract was re- 
scinded on account of the misrepre- 
sentation of a material fact, or that 
defendants were induced to enter into 
the contract by reason of the alleged 
misrepresented facts, or that it was 
not shown that any injury was sus- 
tained on account of the alleged mis- 
representation. Brenard Mfg. Co. v. 
Citronelle Mercantile Co., 140 Ala. 
602,37 S 509. (2) Answer held not to 
state facts sufficient to warrant re- 
scission on the ground of failure of 
consideration alone. Courtney v. 
Gordon, 74 Mont. 408, 241 P 233. 


[b] Rescission held sufficiently al- 
leged.— Franklin Motor Car Co. v. 
Chambers, 34-Ga. A. 379, 129 SE 668; 
Bright Nat. Bank v. Hanson, 68 Ind. 
A. 61, 113 NE 434; Conroy Piano Co. 
v. Pesch, (Mo. A.) 279 SW 226 (rescis- 
sion by mutual consent); Davis Coal, 


ete, Coniven Brice, 075. Pa4155, 03404 
444; Dupuy v. Arnold, 1 WklyNCas 
(Pa.) 157; Stout v. Mullen, 1 Wkly 


NCas (Pa.) 150. 


[ec] Rescission held not sufficient- 
ly alleged.—McAllister-Coman Co. v. 
Mathews, 167 Ala. 361, 52 S 416, 140 
AmSR 43; Oliver v. Hirsch, 222 Mo. 
A. 251, 296 SW 840 (rescission of en- 
tire contract); Alfond Shoe Co. v. F. 
Levy Shoe Co., (Mo. A.) 295 SW 134; 
Jones v. Armstrong, 50 Mont. 168, 
145 P 949; American Sugar Refining 
Co. v. Martin-Nelly Grocery Co., 90 
W. Va. 730, 111 SE 759. 


Rescission generally see supra §§ 
224-282. 


4  Roddam vy. Brown, 201 Ala. 109, 
77 S 408; Bessemer Ice Delivery Co. 
v. Brannen, 138 Ala. 157, 35 S' 56; 
McCall Co. v. Kershbaum, 97 Pa. Su- 
per. 189; Fairbanks v. Paul HE. Flot- 
ron Co., 87 Pa. Super. 228. 


[a] Requisites and sufficiency of 
allegations.—(1) The price of the 
goods returned should be stated in 
an affidavit of defense alleging that 
a portion of the goods charged against 
deponent were subsequently returned 
to plaintiff and received by him for 
which plaintiff failed to give deponent 
credit. Weil v. Michael, 10 WklyN 
Cas (Pa.) 337. (2) Where the answer 
alleges that plaintiff accepted the re- 
turn of the engine in question, an al- 
legation that it was tendered back at 
the same place and in the same con- 
dition as when delivered to the buy- 


fense need not contain an offer to return the prop- 
An averment of a return, tender or offer 
to return may be necessary where defendant seeks 


er, is unnecessary. Barcus v. J. I. 
Case Threshing Mach. Co., (Tex. Civ. 
A.) 197 SW 478. (3) Also, where a 
proper tender is pleaded, it is not nec- 
essary to aver a readiness at all times, 
or at any subsequent time, to deliver 
the thing tendered. Maples v. Doug- 
lass, 205 Ala. 94, 87 S 585. (4) Alle- 
gations held sufficient. Cochran v. 
Burdick, 7 Ala. A. 274, 61 S 29; Mar- 
shall v. Sheffield, 35 Ga. A. 507, 134 
SE 139; Aultman, etc., Co. v. Trainer, 
80 Iowa 451, 45 NW 757; Kosciusko 
Oil Mill, ete., Co. v. Jackson, 38 Pa. 
Super. 237; Anderson vy. Merchants’ 
Grocery Co., 99 S. C. 383, 84 SE 109. 
(5) Allegation held insufficient. Smith 
v. Jeftrey Mfs. Co., 28) Gan A538 a. 112 
Ss 


5. Ind.—Burns v. Barnes, 58 Ind. 
436; Rose v. Hurley, 39 Ind. 77. 


Beh Grnmaainbata v. Prosser, 10 Iowa 
Nebr.—Sloan Commission Co. 
Fry, 4 Nebr. (Unoff.) 647, 95 NW 862, 


Or.—Steiger v. Fronhofer, 43 Or. 
L783 722 P6932 


at ——Hess v. Schwartz, 20 Pa: Dist. 

[a] Dates.—It is not enough for 
the answer, relying on the defense of 
rescission, to merely allege that an 
offer to restore the goods was made 
within a reasonable time after the 
discovery of the ground for rescis- 
sion, but the dates of the discovery 
and of the offer should be alleged. 
Continental Jewelry Co. v. Pugh, 168 
Ala. 295, 538 S 324, AnnCas1912A 657. 


[b] Return of all goods.—It 
should be alleged that the goods re- 
turned were all the goods which de- 
fendant had purchased under the con- 
tract in issue. Arons v. Kopf, 21 Pa. 
Super. 123. 


6. Barber Medicine Co. v. Bradley, 
48 Okl. 82, 150 P 127; Park v. Latham, 
Sh Sans 95, 156 NW 799. 


Pleading breach of warranty gener- 
ally see supra §§ 814-821. 


7. U. S.—Christy v. Cummins, 5 F. 
Cas. No. 2,708, 3 McLean 386. 


Ala.—Bessemer Ice Delivery Co. v. 
Brannen, 138 Ala. 157, 35 S 56. 


Iowa.— Alpha Checkrower Co. v. 
Bradley, 105 Iowa 537, 75 .NW 369. 


N. Y.—Coplay Iron Co. v. Pope, 108 
Ne OY 232) Oe INI B35: 


N. C.—Sapona Iron Co. v. Holt, 64 
INBMOr Cokes 


Pa.—American Watch Tool Co. v. 
Reed Mfg. Co., 18 Pa. Super. 24. 


S. C.—Fewell v. Deane, 43 S. C. 257, 
21 SE 1. 


Que.—Dominion Bag Co. y. charles 
A. Bull Produce Co., 5 Que. Pr. 175. 


[a] Sufficient allegations.—An an- 
swer alleging that the goods were 
worthless or were not of the quality 
represented and warranted and that 
they were tendered back to the seller 
is good as against a general demur-. 
rer. Smith v. Borden, 160 Ind. 223, 66 
NE 681; Tecumseh Facing Mills v. 
Sweet, 25 Ind. A. 284, 58 NE 93; Ohio 
Thresher, etc., Co. v. Hensel, 9 Ind. 
A. 328, 36 NE 716. 


8 Barker v. Justice, 41 Miss. 240. 
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to defend on the ground of fraud® or rescission for 
fraud;'® but where fraud is set up to defeat plain- 
tiff’s recovery pro tanto, rescission!! and an offer - 


to return,!? need not be alleged. 


[§ 995] (g) Payment or Tender of Amount Due. 
Payment may be pleaded by appropriate allega- 
tions;1° but, of course, the allegations in a partic- 
ular plea, answer or affidavit of defense may be in- 
An answer alleging an 
offer or tender of an amount less than that con- 


sufficient for this purpose.!# 
fessedly due is insufficient.?® 
[§ 996] (h) Recoupment, 


9. International Harvester Co. v. 
Oliver, 192 Fed. 59. 


10. Wulschner-Stewart Music Co. 
v. Hubbard, 44 Ind. A. 526, 89 NE 
794; American Banking, etc., Co. v. 


Donnelly, 9 WklyNCas (Pa.) 578. 
11. See cases infra note 12. 


12. Field’ v. Austin, 131 Cal. 379, 
63 P 692; Hillenbrand v. Stockman, 
123 Ind. 598, 24 NE 370; Rogers v. 
McKnight, 4 J. J. Marsh. (Ky.) 154; 
Be eee v. Hardwick, 4 Bibb (Ky.) 


13. See cases infra this note. 


[a] Sufficient allegations.—(1) 
Where an account is attached to the 
declaration as an exhibit, an allega- 
tion that the last payment shown by 
said account was made and accepted 
as payment in full of the amount due 
is sufficient as a-plea of payment. 
White v. Safe Harbor Match Co., 106 
Fed. 109. (2) An allegation that de- 
fendant has paid for all goods “re- 
ceived by him in the transaction” in 
issue is an admission of the sale and 
delivery and a plea of payment. 
Ketelman v. Chicago Brush Co., 65 


Nebr. 429, 91 NW 282. 
14. See cases infra this note. 
[a] Insufficient allegations.—(1) 


A plea that defendant made payment 
in goods and money is not good as a 
plea of accord and satisfaction uniess 
it is alleged that plaintiff accepted 
the goods in satisfaction. Sinard v. 
Patterson, 3 Blackf. (Ind.) 353. (2) 
An affidavit of defense is insufficient 
where it merely alleges payment, and 
gives no information as to the time 
of payment, by whom made, or the 
manner or amount thereof. Thomas 
v. Dickerson, 52 Pa. Super. 507. (3) 
Where defendant denies all material 
allegations of the complaint, plaintiff 
is not bound to pay attention to, much 
less discern an affirmative plea of 
payment in, the following meaning- 
less denial in the answer of “any 
knowledge or information sufficient to 
form a belief that plaintiff Ge, 
sold and delivered to defendant 
, . . merchandise for which plain- 
tiff has been paid in full.” Jessoph 
Co. v. Briggs, 7 F. (2d) 883. (4) An- 
swer construed as not plea of pay- 


ment. Williams v. Trado, (La. A.) 
130 S 846. 
15. Joseph Frackman Co. v. 


Krauss, 82 Ind. A. 241, 145 NE 584. 


16. Pleading breach of warranty 
see supra §§ 814-821. 


17, Charles E. Dustin Co. v; Pe- 
tersburg Inv. Co., 126 Hed. 816; Lig- 
gett Spring, etc., Co. v. Michigan Bug- 
gy Co., 106 Mich. 445, 64 NW 466; 
Michelin Tire Co. v. Schulz, 295 Pa. 
140, 145 A 67; Iron Trade Products 
Go. Vv. (CG) E. Watson CoalCo} 6 Pa. 
Dist. & Co. 420; Dixie Mfg. Co. v. Leb- 
zelter, etc., Co., 28 Pa. Dist. 723; Selz 
v. Cohn, 19 Pa. Dist. 662; Charles E. 
Dustin Co. v. St. Petersburg Inv. Co., 
13 Pa. Dist. 567; Sofranscy v. Fowler 
Waste Mfg. Co., 32 Pa. Co. 411; Dela- 
ware Hlectric, ete., Co. v. Curran, 24 


Set-Off, 
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claim.'® Allegations of matter relied on as a set-off 
or counterclaim must be definite’? and set out all 
the essential facts on which such offset or counter- 
claim is based.1§ 
proper subject of a counterclaim?® need not always 
be pleaded as such;?° it may in some instances be 
pléaded as a defense pro tanto to plaintiff’s recov- 
ery,”! or it may be made the basis of a separate and 
independent action.?* 
es which would excuse the seller’s failure to perform 


However, matter constituting the 


The absence of cirecumstane- 


need not be alleged in a counterclaim for failure to 


or Counter- | deliver.?* 
Pa. Co. 505. Cuddy v. Cameron, 16 
B. C. 451. But see McCaw Mfg. Co. 


v. Felder, 115 Ga. 408, 41 SH 664 (a 
counterclaim based on the failure of 
the seller to supply the goods con- 
tracted for, alleging that defendant 
was obliged to buy the goods at a 
price in excess of the contract price, 
is good, although it does not distinct- 
ly allege that the price so paid was 
the market price). 


[a] Information and belief.—Alle- 
gations as to defects in quality made 
on information and belief are not suf- 
ficient as a counterclaim. Weaver v. 
Bonnell, 15 Mise. 456, 87 NYS 212. 


[b] Pleas held uncertain ‘‘as to 
whether they merely seek to defend, 
by abating the purchase price on ac- 
count of fraud or breach of warranty, 
or whether they seek to rescind the 
sale entirely, or whether they are 
pleas of set-off, or recoupment or in 
the nature thereof, and to recover a 
judgment over against the plaintiff.” 
Hurst v. Fitz Water Wheel Co., 197 
Ala. 10, 13, 72S 314. 


18. Lane v. Whitehouse, 46 Ind. 
S89 MUN Cy eva rATIMNOUL LST miGyen (lu, 
164 SW 97; Guaranty Motors Co. v. 
Hudford Philadelphia Sales Co., 264 
Pa. 557, 108 A 30; Sofranscy v. Fow- 
ler Waste Mfg. Co., 32 Pa. Co. 411; 
Herman v. Gray, 79 Wis. 182, 48 NW 
Vas. 

[a] Title and possession.—In an 
action against a railroad company for 
the price of ties sold and delivered, a 
plea in set-off that a portion was tak- 
en from the company’s own lands, of 
which fact defendant was first ap- 
prised after their delivery, is bad on 
demurrer, for not averring possession 
in the seller at the time of sale, so a 
warranty of title could be implied, 
nor any affirmation of title. Illinois 
Cent. R. Co. v. Leidig, 64 Ill. 151. 


[b] Special damages.—(1) Where 
the damages sought to be recovered 
by counterclaim are not such as would 
naturally result from breach of a con- 
tract, sufficient of the facts causing 
such special damage must be pleaded, 
so as to put the opposite party on no- 
tice as to the nature of the facts 
to be introduced. Independent Brew- 
ing Assoc. v. Burt, 109 Minn. 323, 123 
NW 932. (2) On the other hand, de- 
fendant should not be required to file 
a bill of particulars specifying items 
of damage, where there is no claim 
or allegation of special damage. Man- 
ning v. American Can Co., 182 App. 
Div. 709, 169 NYS 718. (38) Defendant 
having pleaded that, by plaintift’s 
negligent delay in furnishing iron 
bases and columns ordered of it, he 
had lost, not a contract to erect all 
the iron work of a building, but a con- 
tract to erect Such bases and columns 
therein, may recover only the damages 
for loss of the smaller contract, in- 
cluded in and approved by the larger 
contract. Julius Jonson’s Sons vy. 
Buellesbach, 119 NYS 839. 


[ec] Allegations held sufficient.— 
Spokane Cattle Loan Co. v. Crane 


— 


Creek Sheep Co., 39 Ida. 801, 230 P 
772; Page v. Ford, 12 Ind. 46; Emer- 
son-Brantingham Impl. Co. v. Tooley, 
81 Ind. A. 460, 141 NE 890; Michelin 
Tire Co. v. Williams, 125 Or. 689, 268 
P 56; Mayer v. Smith, 112 Or. 559, 230, 
P 355; Leuders v. Munyon Homceo- 
pathic Home Remedy Co., 69 Pa. Su- 
per. 1; Birdsong v. Azar, (Tex. Civ. 
A.) 258 SW 197; Mangum v. Buffalo 
Pitts Co., (Civ. A.) 131 SW 1196; De- 
troit Vapor Stove Co. v. J. C. Weeter 
Lumber’ Co., (Utah) 215 P 995. 


[d] Allegations held insufficient. 
—Manchester Sawmills Co. v. ele 
Arundel Co., 197 Ala. 505, 73 S 24; 
Cook, ete., Contr. Co. v. Bell, 177 Ala. 
618, 59 S 273; Thomas vy. Irvine, 171 
Ala. 332, 55 S 109; Marvell Light, 
etc., Co. v. General Electric Co., 162 
Ark.-.467, 259 SW 741; Atlanta ow. 
Boyd, 29 Ga. A. 74, 114 SE 72; War- 
ren Jewelry Co. v. Kaul, 207 Ill. A. 


134; Friedman v. Citizens’ Natural 
Gas, etc: “Coyers2.cind, -Al 6 Giemeeea 
NE 294; Southerland Bros. v. Hunt- 


ington Gravel, ete, Co., 232 Ky. 245, 
22 SW (2a) 614; Cantrell v. Dotson, 
221 Ky. 494, 299 SW 181; James- 
town Metal Desk Co. v. Louis 
Fleisher Co., 165 Minn. 486, 206 NW 
445; J. M. Broat Lumber Co. v. Van 
Houten, 66 Mont. 478, 213 P 1116; 
Hillman v. Luzon Café Co., 49 Mont. 
180, 142 P 641; Columbia Grapho- 
phone Co. v. Leviten, 209 App. Div. 
215, 204 NYS 421; Michelin Tire Co. 
Ve Schulz, 6.295.) Pa... 140s 3145 5 AMG 
Frick, etc., Co. v. Kent, 265 Pa. 264, 
108 A 600; Bethlehem Steel Co. v. 
Topliss, 249, Ba. ‘417> 94> A= 10909= 
Anheuser-Busch v. Lenowitz, 94 Pa. 
Super. 184; Burke Electric Co. v. 
Benkert, 19 Pa. Dist. 472; Keystone 
Drilling Co. v. Stahl, 17 Pa. Co. 498; 
L. B. Menefee Lumber Co. v. Davis- 
Johnson Lumber Co., (Tex. Civ. A.) 


294 SW 275; Myrick v. Tolivar, (Tex. 
Civ. A.) 227 SW 555. 
19. Proper or improper subject 


matter of recoupment, set-off, or 
counterclaim see supra §§ 968-972. 


20. Peak v. Republic Truck Sales 
Corp., 194 Cal. 782, 230 P 948. 


[a] Construction by  parties.— 
Where both parties construe the an- 
Swer as not containing a counter- 
claim, the court will not give it an- 
other construction. Kramer vy. Alsace 
Paper Box Co., 187 NYS, 574. 


[b] Damages held not pleaded as 
counterclaim.—Stillwell v. Hill, 87 
Or, LEZ. L69 SR 74. 


21. Peak v. Republic Truck Sales 
Corp., 194 Cal. 782, 230 P 948. 


ore General rule see Judgments § 
76. 

23. Delmont Gas Coal Co. v. Dia- 
mond Alkali "Oo.;)) 275 "Bar 535m ano 
A 710. 

[a] Rule is especially applicable 


where the circumstances which would 
excuse are peculiarly within the sell- 
er’s knowledge. Delmont Gas Coal 
Co. v. Diamond Alkali Co., 275 Pa. 
58,19) Ay 710% 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Plaintiff’s request. 


delivered on plaintiff’s request.?° 


Defendant’s readiness and willingness to perform 
by payment must be alleged in a counterclaim which 
but it is otherwise 
where the contract has been repudiated by plain- 


is not based on rescission;?°® 


[mated 


Value. A counterclaim on an implied contract for ° 
property wrongfully taken should allege the value 
Under the system of code plead- 
ing, a statement of the actual, rather than the as- 
sumed or fictitious, facts,?® coupled with a statement 
that the party waives the tort and relies on an im- 
plied contract,°° is a proper method of pleading the 
imphed contract to pay the value of the property 


of the property.?§ 


taken. 5 


Claim of recoupment must, to be available, be 


24. Meyer Bros. Drug Co. v. 
Puckett, 139 Ala. 331, 35 S 5019. 


acl Briggs v.. Seymour, 17 Wis. 


26. Smith v. Ward, 125 Misc. 163, 
210 NYS 502; Chambers v. Frazier, 
29 Oh. St. 362. 


[a] Where delivery and payment 
were concurrent conditions, and de- 
fendant seeks to counterclaim dam- 
ages for failure to deliver, the an- 
swer must allege an offer or readi- 
ness to pay. Chambers v. Frazier, 
29 Oh. St. 362. 


27. Holladay-Klotz Land, etc., Co. 
v. Beekman Lumber Co., 136 Mo. A. 
176, 116 SW 436. 


eran Felder v. Reeth, 34 F. (2d) 

29. Felder v. Reeth, supra. 

30. Felder v. Reeth, supra. 

31. Puffer Mfg. Co. v. Krum, 210 
Mass. 211, 96 NE 139. 

[a] Pleas construed or treated as 
pleas in recoupment.—Utley v. Ste- 


vens, 221 Ala. 666, 130.S 405; Gris- 
som v. Colt, 218 Ala. 336, 118 S 580. 


32. Detroit River Transit Co. v. 
Aldrich, 176 Mich. 357, 142 NW 373. 


[a] Allegations held sufficient.— 
Carolina Portland Cement Co. v. 
Alabama Constr. Co., 162 Ala. 380, 
50 S 332; Roddenbery v. Patterson, 
136 Ga. 187, 71 SE 138; Blooming- 
ton, ete., R., etc., Co. v. De-Mange, 
229 Vw A 108: 


[b] Pleas of recoupment held de- 
fective or insufficient.—J. C. Lysle 
Milling Co. v. North Alabama Gro- 
cery Co., 201 Ala. 222, 77 S 748; Cen- 
tral Lumber, etc., Gowmcy: McClure 
Lumber Co., 180 Ala. 606, 61 S 821; 
Hammock vy. Battle, 143 Ga. 602, 85 


SE 764; La Grange Grocery Co. v. 
Young, etc., Coffee Co., 30 Ga. A. 
3038, 117 SE 673; Western Reserve 


Nat. Bank v. Supply Mfg. 185 


Tll. A. 612. 

33. de. 
solidated Lumber 
82 SE 1062; 
v. palatieby 


Cor, 


McKenzie’s Sons v. Con- 
Co., 142 Ga: 3:75, 
Detroit River Transit 
176 Mich. 357, 142 


34. Utley v. Stevens, 221 Ala. 666, 
130 S 405; Rotan v. Nichols, 22 Ark. 
244. 


35. 
36. 


See supra § 994. 
See Pleading §§ 392-442. 

37. Exchange Nat. Bank v. Abbot 
Nursery Co., 215 Ala, 384, 110 S 809; 
Warren v. Cash, 143 Ala. 158, 39 S 
124; Stoddard v. Kelly, 50.Ala. 452. 


[a] To plea in set-off for damages 


A counterclaim for freight 
paid must allege that the freight was paid at the re- 
quest of plaintiff and not voluntarily;?* and if the 
counterclaim is based on goods furnished to another 
on account of plaintiff it must appear that they were 
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pleaded®! properly®? and specifically.** 
tion that defendant returned, or offered to return, 
the property, or that there was an excuse for not 
doing so, is not necessary in a plea of recoupment,** 
as it frequently is in a plea in bar.*® 

[§ 997] c. Reply or Replication. 
rules as to replies and replications in civil actions®® 
apply to replies and replications in actions for the 
price or value of goods sold.** 
of new matter in the answer should be specifically 
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An allega- 


The general 


Thus the allegations 


admitted or denied,** and a reply that is merely an 


sues, 


argumentative denial is not sufficient.*® 


[§ 998] 7. Issues, Proof, and Variance*°—a. Is- 
The pleadings** and nature of the action** 
are to be considered in determining what is in issue 
in an action for the price or value “of goods sold. A 
particular question may be the only issue in the 
case,*® especially where the counsel for both par- 
ties so regard it.*4 


General issue may comprehend the question wheth- 


a replication setting up a judgment 
for such damages recovered by the 
buyer from which an appeal is pend- 


ing is no answer. King v. Bradley, 
44 Tll. 342. 
[b] Reply held not departure ‘from 


complaint.—Bligh v. Lafler, 
398,178 P.353, 179. P2238. 


fc] Reply held sufficient.—Hunter 
v. Leavitt, 36 Ind. 141. 

[dad] Replications held sufficient.— 
Berlin Mach. Works v. Ewart Lum- 
ber Co., 184 Ala. 272, 63.S 567; Sun- 
ny South Grain Co. v. National Feed 
Co., 20 Ala. A. 145, 101 S 542 [cer- 
tiorari den 211 Ala. 615, 101 S 546]; 
Bozeman Valide dss Colts (Coy, lo) Adar 
A. 126, 95 S 588; Cullen v. Veasey, 
27 Del. 537, 89 mN 741; Rumsey v. 
Cunningham, 18 N. S. 357. 

[e] Replications held insufficient. 
—Cleveland Crane, etc., Co. v. Amer- 
ican Cast Iron Pipe Co., 168 Ala. 250, 


Ste Or: 


53 S 313; Skidmore v. Broughton, 
74 Colo, 580, 223 P 57. 
[f] Striking off amendment.— 


Where the defenses are a failure of 
consideration and a breach of war- 
ranty an amendment to the reply al- 
leging that defendant did not offer 
to rescind or return the goods is 
properly stricken off, as it alleges 
nothing affecting defendant’s right 
to recover on either of his defenses. 
Toledo Sav. Bank v. Rathmann, 78 
Iowa 288, 43 NW 193. 


38. Brenard Mfg. Co. v. Gtinowelle 
Mercantile Co., 140 Ala. 602, 87 S 
509; American. Button-Hole, etc., Co. 
Uae epee 28 Minn. 418, 10 NW 


39. Magnuson v. Billings, 152 Ind. 
177, 52 NE 803. 


40. In civil actions generally see 
Pleading §§ 1144-1211. 


41. Yeiter v. Campau, 174 Mich. 
94, 140 NW 479. See Greenlee v. 
Consolidated Oil Co., (Tex. Civ. A.) 
241 SW 599 (doubting whether the 
issue of mutual mistake as a ground 
for rescission was presented by the 
pleadings and stating that, if it was 
properly pleaded, it would have no 
application in view of the evidence). 


[a] Affidavit of merits held suf- 
ficient to put quality in issue.—Acme 
Waste Paper Co. v. U. S. Paper Sup- 
ply: Cow233) TiAl E262. 

[b] Issues held not raised by an- 
swers in particular cases include is- 
sues as to: (1) Plaintiff's nonaccept- 
ance of orders. Petroleum Products 
Distributing Co. v. Alton Tank Line, 
165 Iowa 398, 146 NW 52. (2) Mu- 
tual rescission of the contract of 
sale. American Auto. Co. v. Perkins, 


er defendant contracted with, and is indebted to, 


83 Conn. 520, 77 A 954. (8) Plain- 
tiff's breach of contract. T. J. Moss 
Tie Co. v. Stamp, (Mo. A.) 25 SW 
(2d) 188. (4) Defendant having been 
caused to limit his inspection at the 
point of delivery because of mislead- 
ing assurances by plaintiff. Whitaker 
v. Dunlap-Morgan Co., 44 Cal. A. 140, 
186 P 181. 


42. Viles v. Kennebec Lumber Co., 
118 Me. 148, 106 A 431. 


[a] Quantum meruit.—Where, al- 
though there is a special contract, 
suit is brought in quantum meruit, 
the damages suffered by defendant 
from plaintiff's breach of contract 
are in issue, not by a plea of the 
general issue, but by the nature of 
the action. Viles v. Kennebec Lum- 
ber Co., 118 Me. 148, 106 A 4381. 

43. See cases infra this note. 

[a] Thus (1) where a seller su- 
ing for the price declared on a con- 
tract and alleged performance, and 
the answer denied performance by 
alleging that the goods delivered 
were not of the quality that had been 
bought, the only issue was as to 
whether the seller had shipped the 
goods called for by the contract, and 
whether they were of the quality 
that defendant bought. Zeihme v. 
Norris, 142 Mo. A, 499, 127 SW 113. 
(2) Answer held to raise only the 
issue whether a specified balance was 
due and unpaid. Ross v. Crowder, 
57 Cal. A. 88, 206 P 462. (3) Where 
plaintiff alleges a sale to defendant 
as an individual and defendant al- 
leges that he purchased the goods 
in his capacity as manager of a cor- 
poration the only issue is whether 
the contract was with defendant in- 
dividually or as representative of a 
corporation, and the question wheth- 
er defendant is liable as a_ stock- 
holder is not involved. Love v. 
Ramsey, 139 Mich. 47, 102 NW 279. 
(4) Under the pleadings in a par- 
ticular case, the only issue as to one 
of two defendants was: “Did he 
agree to the purchase and promise 
to pay plaintiff for the goods in ques- 
tion, and in making the sale did the 
plaintiff extend the credit to him?’ 
White v. Carter Dry Goods Co., 221 
Ky. 845, 849, 299 Sw 1079. (5) ‘In 
one case, the single issue was wheth- 
er there was a sale or an agreement 
by defendants to sell the machines 
in question through plaintiff’s sales- 
men, and divide the commissions. 
White Sewing Mach. Co. v. Mahoney, 
156 Ky. 805, 162 SW 8:0. 


44, Kentucky Motor Car Co. v. 
Darenkamp, 162 Ky. 219, 172 SW 524 
(question of delivery). 
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plaintiff or another person or ecorporation.*® 


Issue of dissatisfaction of the buyer, raised by the 
pleadings, necessarily involves the attitude or con- 
dition of the buyer’s mind as to the article in ques- 
tion,*® and, where there is evidence on the point, 
the bona fides of the expressed want of satisfac- 
Hence an objection that the issue of good 
faith in defendant’s alleged dissatisfaction is not 


tion.*7 


pleaded is without merit.*® 


[§ 999] b. Matters To Be Proved. 
bent on a party to prove every material allegation 
which has been made by him and denied by the ad- 


45. Bowdon Lime Works v. Moss, 
14 Ala. A. 433, 70 S 292. 

AGT IVVICtLer MUBROsste Vem OUtO,, | Aig, 
Iowa 873, 162 NW 12. 


47. Wetter Bros. v. Otto, supra. 
48. Wetter Bros. v. Otto, supra. 
49. U. S.—Cudahy Packing Co. v. 


Narzisenfeld, 3 F. (2d) 567. 
Ala.—Moline Jewelry Co. v. Crew, 
171 Ala. 415, 55 S 144, 
Ga.—Horne v. Evans, 31 Ga. A. 370, 
120 SE 787. 
am a v. Whitham, 204 Ill. A. 
Ky.—Barnard v. 
824, 181 SW 624. 


Rees Blane v. Simone, 8 La. A. 


Mass.—Putnam-Hooker Co. v. Hew- 
ins, 204 Mass. 426, 90 NE 983. 

Mo.—New York Store Mercantile 
Co. v. Chapman, 78 Mo. A. 616. 

N. Y.—Gilbert ‘Clark, Ine., v. 
Greenwich Village Follies, 125 Misc. 
78, 210 NYS 129; Gross v. Rivkin, 
114 NYS 844. 

Pa.—Delmont Gas Coal Co. v. Dia- 
poe Alkali Co., 275 Pa. 5385, 119 A 


Napier, 167 Ky. 


S. D.—Schager v. Dinneen, 33 S. 
PD. 116, 144, NW 719; . A. A, Cooper 
Wagon, etc., Co. v. Stedronsky Bros. 
Co., 24 S. D. 381, 123 NW 846. 


Tex.—Cocke v. New Era Gravel, 
etc., Co., (Civ. A.) 168 SW 988. 


[a] If failure of title is relied on, 
in that the goods were taken under a 
prior mortgage, the mortgage and its 
validity must be proved. Hanna v. 
Buckley, 48 Nebr. 127, 66 NW 1122. 


50. Burnham v. Roberts, 70 Ill. 
92> Ropbins, v., St. Louis, etc. -R.. Co., 
34 Mo. A. 609; Curtis-Blaisdell Co. 
v. Lederer, 82 Misc. 444, 143 NYS 
1074. See Kelsey v. Irving, 118 Me. 


307, 108 A 100 (an action on account|]. 


annexed for specified goods or mer- 
chandise does not require proof of 
delivery to support it, but a _ sale 
must be shown). 

[a] Delivery and acceptance.— 
Arons v. Cummings, 107 Me. 19, 78 
A 98, 31 LRANS 942 (action for 
goods sold and delivered); Harman 
v. Bennett, 1 F. & F. 400, 175 Re- 
print 781; Anderson v. Hodgson, 5 
Price 630, 146 Reprint 716. 

[b] Delivery or tender within rea- 
sonable time.—Copeland v. Union 
Nursery Co., 187 Ala. 148, 65 S 834; 
A. B. Murray Co. v. Lidgerwood Mfg. 
Co., 241 N. Y. 455, 150 NE 514. 

[c] Delivery at particular place. 
—Roaring Fork Potato Growers v. 
G@! (CG) Clemons Produce Co., 1938 Mo. 
A, 653, 187 SW 617. 


51. Albro v. Figuera, 60 N. Y. 630; 
Lambert v. Seely, 2 Hilt. (N. Y.) 429. 
See Citizens’ Bank v. Adam Schillo 
Lumber Co., 188 Ill. A. 535. 

[a] Reasonable value.—To recov- 
er upon the implied promise to pay 
the reasonable price of goods sold 
without any express agreement as 
to price, proof of the reasonable val- 
ue of the goods is essential. Seybolt 
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verse party, and which is necessary to establish his 
cause of action or defense,*® such as allegations re- 
garding the sale and delivery®® and the price or 
value;°! but it is not necessary to prove nonessen- 
tial averments®2 or matters which are not in issue.°* 


[§ 1000] c. Evidence Admissible under Pleadings 
—(1) In General. 
received in an action for the price or value of goods 


Generally speaking, the evidence 


sold may and should be restricted to that which is 


It is incum- 


v. Waters, 109 Nebr. 99, 189 NW 980. 


52. Standard Varnish Co. v. Jay, 
149 Ill. A. 25; Childers v. R. C. Stone 
Milling Co., 99 Mo. A. 264, 72 SW 
1077. 


[a] Surplusage.—Dodge v. 
ert, 71 Hun 257, 24 NYS 1074. 


Bek- 


[b] Redundant allegation.—Scan- 
aan v. Hodges, 52 Fed. 354, 3 CCA 
13. 

53. Sterling Midland Coal Co. v. 


Ready, etc., Coal-Co., 236 Ill. A. 103; 
T. J. Moss Tie Co. v. Stamp, (Mo. A.) 
7° Sw (2d) 407. 

[a] Where only issue is payment, 
plaintiff need not prove sale and de- 
livery of the goods. Sterling Mid- 
land ,Coal Co. v. Ready, etc., Coal Co., 
236 Til. A. 103. 


[b] Admission in an action for 
the price of shoes that a certain 
amount is due, except as it may be 
reduced by proof of offsets or settle- 
ment, makes proof of delivery of the 
shoes unnecessary. Danziger v. 
Pittsfield Shoe Co., 204 Ill. 145, 68 
NE 534 [aff 107 Ill. A. 47]. 


[ec] Where answer is merely gen- 
eral denial it is not essential that 
plaintiff should prove the nonexist- 
ence of defects. Bancroft v. Shee- 
han, 21 Hun (N. Y.) 550: 


{d] To sustain defense of failure 
of consideration it is not necessary 
to show a breach of warranty. Ault- 
man, etc., Co. v. Trainer, 80 Iowa 
451, 45 NW 757. 


54. 'U. S.—C. W. Young Co. v. Un- 
ion Oil Co. of California, 293 Fed. 
742; Koehler v. York Mfg. Co., 193 
Ped; 981)-—113 | CCA 6023") Brent "v. 


Chas. H. Lilly Co., 174 Fed. 877 [rev 
on other grounds 186 Fed. 700, 108 
CCA 518]. 

Ala.—Zimmern v. Standard Motor 
Car Co., 205 Ala. 580, 88 S 748; Bow- 
don Lime Works v. Moss, 14 Ala. A. 
433, 70 S 292. 


Cal.—J. I. Case Threshing Mach. 
Cos V.. Coprens. Bros,, 321 Calm An 94: 
162 P1647: 


Colo.—Lozier 
A, 59, 54 P 399. 

Fla.—Pittsburg Steel Co. v. Stree- 
ty; 61) Mla, 893556. S) 67s 


Ill. Weber Impl., etc., Co. v. Leon- 
ard, 224 Ill, A. 332: 


Ind.—Lauter v. Simpson, 2 Ind. A. 
293, 28 NE 324. 

Iowa.—Braverman v. Naso, 214 NW 
574; Iowa Brick Mfg. Co. v. Herrick, 
126 Iowa 721, 102 NW 787; Osborne 
eee a 73 Iowa 509, 35 NW 


v. Hannan, 12 Colo. 


Mass.—Vale v., Butler, 111 Mass. 


55. 
Mich.—Taylor v. Butters, etc., Salt, 
ete., Co,,; 103 Mich. 1,<61 (NW) 6. 


Minn.—Reeves v. Cress, 73 Minn. 
261, 76 NW 26. 


Miss.—Bacot v. Hazlehurst Lum- 
ber Co., 23 S 481. 


Mo.—Koenig v. Truscott Boat Mfg. 
Co., 155 Mo. A. 685, 1385 SW 514; Maa- 
ee v. Danville Min. Co., 65 Mo. A. 

64, 


relevant to the issues raised by the pleadings or no- 
tice of special matter®* and is otherwise unobjection- 
able.®> Neither plaintiff°*® nor defendant®* should be 


Nebr.—Maurer v. Miday, 25 Nebr. 
575, 41 NW 395. 
N. Y.—Doyle v. Beaupre, 17 NYS 


287 [aff 187 N. Y. 558, 33 NE 387]. 


Ss. C—J. L. Mott Iron Works v. 
Kaiser Co., 131 S. C. 392, 103 SE 783 
faff 258 U.S) -240,, 42) SCt 286766 
Wea: 593). s 


S.-D.—Richardson v. Carlis, 26 S. 
re 202, 128 NW 168, AnnCas1913B 
le 


Vt.—Powell v. 
528, 124 A 567. 


[a] Rule applied.—W here the 
only issue was whether the alleged 
agent of the purchaser was in fact 
his agent, the fact that the quality 
of the goods was defective cannot be 
shown. Lauter v. Simpson, 2 Ind. A, 
293, 28 NE 324. 


55. Admissibility of evidence gen- 
erally see infra §§ 1005-1009. 

56. Ga.—Johnson Lumber Co. v. 
Weems, 22 Ga. A. 79, 95 SE 310. 


STN Es 


Rockwell, 


Mass.—Cunningham v. Hobart, 7 
Gray 423. 
Mich.—Hatzenbuhler v. Lewis, 51 


Mich. 585, 17 NW 67, 273. 


Mo.—Roaring Fork Potato Grow- 
ers v. C. C. Clemons Produce Co., 193 
Mo. A. 6538, 187 SW 617. 


N. Y.—Bready v. B. A. Wechsler 
Co., 200 App. Div. 78, 192 NYS 660 
[aff 235 N. Y. 539 mem, 139 NE 726 
mem]; Caffee v. Alfred R. Sax Lum- 
ae Co., 189 App. Div. 246, 124 NYS 


N. D.—Kaufman Jewelry Co. v. 
Torgerson, 57 N. D. 321, 221 NW 881. 


Tex.—Bonnett-Brown Sales Serv. 
Co. v. Denison Morning Gazette, (Civ. 
A.) 201 SW 1044. 


See King v. Rhodes, 47 App. (D. 
C.) 316 (holding certain evidence in- 
admissible under the first two counts 
of the declaration, and stating that 
it would have been admissible under 
the third count but for plaintiff's own 
action in restricting his claim there- 
under to the character of the demand 
appearing in the annexed bill of par- 
ticulars). 

{a] MTllustrations.—(1) Where 
plaintiff failed to allege estoppel to 
rescind by accepting the articles sold 
under the contract, evidence of such 
acceptance was irrelevant. Bonnett- 
Brown Sales Serv. Co. vy. Denison 
Morhing Gazette, (Tex. Civ. A.) 201 
SW 1044. (2) Where plaintiff alleges 
full performance, he cannot over de- 
fendant’s objection show partial per- 
formance and an excuse from full 
performance. Caffee v. Alfred R. 
Sax Lumber Co., 139 App. Div. 246, 
124 NYS 3825. (8) Under an allega- 
tion of a sale to defendant alone, evi- 
dence of a sale to him and another 
jointly is inadmissible. Cunningham 
v. Hobart, 7 Gray (Mass.) 423. (4) 
Where the declaration is in the com- 
mon counts only it cannot be shown 
that the goods were sold by a firm 
since dissolved and that the claim 
passed to plaintiff personally. Hat- 
zenbuhler v. Lewis, 51 Mich. 585, 17 
NW 67, 2738. i 


57. Ark.—Bloch Queensware Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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permitted to introduce evidence of matters not with- 
in the scope of his pleading. On the other hand, it 
is proper to permit the introduction of competent 
evidence of matters within the scope of the plead- 


ings and issues raised thereby.®’ 


must be specially pleaded in order to render evidence 
thereof admissible;°® but even where a particular 


v. Metzger, 70 Ark. 232, 65 SW 929. 
Cal.—Robinson v. American Fish, 
etes, ‘Co: 4i (Galk)| Acr212, a0 P3888. 
Dee tye Vv. (Craig, 9205) Dll A. 
Iowa.—Rumelhart v. 
186 NW 641. 


N. C:—National Cash Register Co. 
Vv. Hill, 136 N. C. 272, 48 SH 637,, 68 


Schnoebelen, 


LRA 100. 
Pa.—Stein v. Slomkowski, 74 Pa. 
Super. 156; Blank vy. Shoemaker, 65 


Pa. Super. 255. 


Tex.—Shepard v. Rice, (Civ. A.) 
4 SW (2d) 97; Adams v. Crittenden, 
(Civ. A.) 191 SW 833; Southwestern 
Portland Cement Co. v. O. D. Havard 
Co., (Civ. A.) 155 SW 656; Peoples 
v. Brockman, (Civ. A.) 153 SW 907; 
Western Mfg. Co. v. Freeman, (Civ. 
A.) 126 SW 924. 


Wis.—Morgan v. Hayes, 98 Wis. 313, 
73 NW 786. 

[a] Rule applied.—(1) In an action 
for the purchase price of fish sold, 
where the defendant did not plead the 
defense that the fish were in a non- 
merchantable condition when re- 
ceived, proof of that defense could 
not be made. Robinson v. American 
THeh: Eke., CO. t, Cal. cA 212.119 
388. (2) Where the sole defense was 
that defendant had not bought the 
tractor in question, evidence that it 
did not work properly was properly 
excluded. Rumelhart v. Schnoebelen, 
(Iowa) 186 NW 641. (3) Evidence 
attacking the consideration for a writ- 
ten sales contract was inadmissible 
in the absence of a plea of failure of 
consideration. Shepard v. Rice, (Tex. 
Civ. A.) 4 SW (2d) 97 ((4)) Where 
the sale was for a note or a discount 
for cash a ténder of the note cannot 


be proved unless pleaded. MHirsch- 
berg v. Marx, 94 NYS 342. (5) Where 
defendant, at the trial, offered to 


prove that plaintiffs, at the time when 
the goods were sold and the action 
was brought, were not registered in 
the prothonotary’s office nor with the 
secretary of the commonwealth as 
provided by statute, the court right- 
fully refused the offer because such 
defense was not set forth in the af- 
fidavit of defense. Stein v. Slomkow- 
ski, 74 Pa. Super. 156. 

[b] Improper or insufficient plead- 
ing.—(1) Where defendant did not 
sufficiently plead a breach of contract 
by way of recoupment, evidence that 
the contract was breached owing to 
the unskillfulness of plaintiff’s serv- 
ants which delayed delivery was prop- 
erly excluded. Detroit River Transit 
Co. v. Aldrich, 176 Mich. 357, 142 NW 
873. (2) Even though the court has 
permitted defendant to file an im- 
proper plea, it does not err in refus- 
ing to allow the introduction of evi- 
dence in support thereof. Brooks v. 
Hickman, 19 Ga. A. 512, 91 SE 1008. 


58. Ala.—Walshe Mfg. Co. v. W. 
T, Smith Lumber Co., 178 Ala. 472, 
59 S 455. 

Conn.—Driver-Harris Co. v. Charles 
F. Kentworthy, Inc., 100 Conn. 719, 
124 A 808; McKeon v. Byington, 70 
Conn. 429, 39 A 853. 

Fla.—Pittsburg Steel Co. v. Streety, 
61 Bla. 393,.55-S; 67. 

Ga.—Tharpe v. Griffin, 144 Ga. 486, 
87 SE 479; Harris’ v. Huson Ice, ete., 
Works, 137 Ga. 170, 73 SE 343; Gulf- 
port Cotton Oil, ete., Co. v. Under- 
feed Stoker Co., 135 Ga. 198, 69 SE 


SALES 


Certain matters 


on.®? 


160; Crouch v. Spooner, 9 Ga. A. 695, 
72 SE 61; White v. Mercantile Jew- 
elry Co., 6 Ga. A. 860, 65 S 1075. 
Ida.—Continental Jewelry Co. v. 
Ingelstrom, 43 Ida. 337, 252 P 186. 
Ill.— Geneva Organ Co. v. Ambassa- 
dor Theatres.Corporation, 249 Ill. A. 
390; -Grant v. Cudney, 173 Ill. A. 61. 
Beg ahi Kit v. Lamb, 29 Iowa 


La.—True Tag Paint Co. v. Well- 
man, 142 La. 1038, 78 S 109; Stevens 
v. Sonnier, 38 La. A. 398, 122 S 894. 


Mich.—Buckeye Brewing Co. v. Ey- 
mer, 157 Mich. 518, 122 NW 124. 


Minn.—Blaise v. Anderson, 35 Minn. 
306, 28 NW 922. 


Mo.—Atlantie Paint Co. v. Halnpin- 
mee Constr. Co., (A.) 23 SW (2'd) 


N. Y.—Rockaway Rolling Mill v. 
Ross, 76 Misc. 515, 1385 NYS 563; Dr. 
oe Posner Shoes v. Vogel, 198 NYS 

Pa.—Sidney School Furniture Co. v. 
Warsaw Tp. School Dist., 158 Pa. 35, 
27 A 856. 

Wash.—Lenape Hydraulic Press- 
ing, etc., Co. v. Ellis Resilient Wheel 
Corp., 141 Wash. 571, 251 P 885; Lake 
Union Brick, ete., Co. v. MacWhinnie, 
120 Wash. 650, 207 P 1060. 


[a] Change of theory on trial.— 
Where the statement of claim is for 
the value of a rug alleged to have 
been sold, the alleged buyer may in- 
troduce testimony as to the value of 
the rug, although plaintiff on the tri- 
al may have changed the theory of 
his claim. Grant v. Cudney, 173 IIl. 
A. 61. 


59. See cases infra this note. 


{a] It is so held (1) as to matters 
relied on by way of set-off and coun- 


terclaim (Denham v. Bryant, 139 
Mass. 110, 28 NE 691; McCormick v. 
Sarson, 31 N. Y. Super. 161; O’Neill 


v. Crotty, 16 Daly 474, 12 NYS 280; 
Stevens v. Sonto, 2 NYS 484; Cuddy 
v. Cameron, 16 B. C. 451), (2) as well 
as to the defense of account stated 
(Rishel v. Weil, 31 Misc. 70, 68 NYS 
178 [aff 30 Mise. 805, 61 NYS 1112]), 
(3) and, in some jurisdictions, as to 
the defense that the goods were of 
inferior quality (Lambeth Rope Co. 
v. Brigham, 170 Mass. 518, 49 NE 
1022; Wallace v. Blake, 128 N. Y. 676, 
28 NE 603; Holendyke v. Newton, 50 
Wis. 635, 7 NW 558; Crawford v. 
Earl, 38 Wis. 312), (4) although in 
other jurisdictions defects in the qual- 
ity of the goods may be shown un- 
der the general issue or a general de- 
nial (see infra § 1001). 


Illegality of contract see infra § 
001. 


60. See cases infra this note; and 


infra notes 61, 62 


[a] Mistake.—In an action on 
notes for the purchase price of a reg- 
istered horse, plaintiff can show that 
the horse was registered, but the cer- 
tificate contained a mistake in the de- 
scription without pleading such mis- 
take. National State Bank v. Rick- 
etts, (Tex. Civ. A.) 177 SW 528. 


[b] Delivery to agent of defend- 
ant may be shown, although the fact 
of agency was not pleaded. Wagener 
v. Kirven, 56 S. C. 126, 34 SE 18. 


[ec] Sale to third person.—(1) It 
is error to exclude testimony tending 
to show that the goods were sold to 
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matter is not specially alleged, evidence thereof may 
be admissible in some instances,®° as where it is 
within the broad scope of the pleadings,®! or is ren- 
dered admissible by the introduction of certain evi- 
dence by the adverse party.®? 
missible in evidence, although not specially counted 


The contract is ad- 


another than defendants, even though 
the affidavit of defense did not set 
up the sale to other than defendants. 
Laskey v. Mendelson, 191 Ill. A. 597. 
(2) Admissibility under general issue 
or denial see infra § 1001. 


[d] Use of property.—In an action 
for the price of a machine, plaintiff 
could show defendant’s use of the 
machine down to the day of trial, 
without any plea of puis darrein con- 
tinuance, or any notice that he would 
show in rebuttal or on cross-examina- 
tion of ‘defendant’s witnesses that de- 
fendant’s conduct precluded him from 
setting up rescission of the contract 
asadefense. Linderman Mach. Co. v. 
Shaw-Walker Co., 187 Mich. 28, 153 
NW 34. 


[e] Technical objection.—In an ac- 
tion for the price of shingles, in which 
defendant counterclaimed for injury 
to the walls alleged to have been 
caused by alleged defects in the 
shingles, it was proper for the court 
to refuse to Strike out testimony with 
regard to putting a new roof on the 
house, the objection that the only 
‘damage alleged was streaked walls 
being too technical and defendant be- 
ing bound to minimize his loss by fix- 
ing the roof. Lorick v. Leysath, 126 
S. C. 258, 119 SE 840. 


61. Dunman v. McKinney, (Tex. 
Civ. A.) 158 SW 1053. And see cases 
infra this note. 


[a] RBule applied.—(1) Where 
plaintiff pleaded a completed sale, 
proof of acceptance by the buyer by 
loaning the machine in question to 
another for use is in support of the 
petition, and -such acceptance need 
not have been specially pleaded. 
Wetter Bros. v. Otto, 179 Iowa 873, 
162 NW 12. (2) Plaintiffs suing ‘de- 
fendant as owner of a store for goods 
sold are not required to allege that he 
held himself out to be owner to per- 
mit proof thereof. Moore v. Rogers 
Wholesale Grocery Co., 177 Ark. 993, 
8 SW (2d) 457. (3) While a com- 
plaint alleging the actual facts would 
have been more appropriate, yet it 
was not error, under a complaint for 
goods sold and delivered, to admit evi- 
dence of a delivery by allocation of 
the goods were defendants were not 
misled, they having knowledge that 
an actual delivery had not been made 
and being at liberty to demand or ap- 
ply for a bill of particulars as to the 
time and manner of the alleged de- 
livery. Berkshire Cotton Mfg. Co. v. 
Cohen, 236 N. Y. 864, 140 NE 726. 
(4) Under a plea of total failure of 
consideration, evidence is admissible 
tending to show partial failure of 
consideration. Pidcock yv. Crouch, 7 
Ga. A. 299, 66 SE 971. (5) Plea of 
total failure as including partial fail- 
ure see supra § 990, 


62. Edwards, etc., Lumber Co. v. 
Baker, 2 N. D. 289, 50 NW 718. 


{a] Thus in an action, not on an 
account stated, but merely to recover 
the balance of the alleged purchase 
price of goods, where plaintiff intro- 
duces in evidence an invoice of the 
goods delivered by him to, and re- 
tained by, defendant, defendant may 
show that the invoice contains an er< 
ror as to the price, without having 
specifically pleaded it. Edwards, ete., 
Lumber Co. v. Baker, 2 N. D. 289, 50 
NW 718. 

63. Ga.—Tumlin v. Bass Furnace 
Co., 938 Ga. 594, 20 SE 44, 


Ind.—Monon Lumber Co. v. Ameri- 
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[§ 1001] (2) Under General Issue or Denial.*+ 
Under the general issue or a general denial defend- 
ant may introduce competent evidence of any fact 
which tends to controvert or disprove any material 
matter which is affirmatively alleged in plaintiff’s 
pleading®® and must be proved by him in order to 
establish his case or alleged cause of action.®® 
the other hand, defendant may not, under the gen- 
eral issue, or a general denial, introduce evidence 
of a defense which is available, if at all, only when 
Where the general issue or a 
general denial is pleaded, it is proper to introduce 
evidence of the value of the goods,°* as well as 
evidence of the prior course of dealing between the 
parties,®® and evidence that deliveries or shipments 
were not in conformity with the contract’® or that 
the goods or articles delivered were not the ones 
purchased or ordered.“ In some,’? but not other,’* 
jurisdictions, defects in the quality of the property 
may be shown under a general denial. 
some,’* although not other,*® jurisdictions, it may 


specially pleaded.*? 


can Case, ete., Co., 184 Ind. 11, 110 
NE 196. 

Mo.—Brierre v. Cereal Sugar Co., 
102 Mo. A. 622, 77 SW 111. 

N. Y.—Columbia Metal Box Co. v. 
Cohn, 71 Misc. 444, 128 NYS 743. 

N. D.—American Case, etc., Co. Vv. 
Walton, ete., Co., 22 N. D. 187, 133 
NW 309. 

Wis.—Brooklyn Creamery Co. v. 
Friday, 137 Wis. 461, 119 NW 126. 


{a] Any contract.—Under a com- 
plaint for goods sold and delivered, 
plaintiff may show any contract of 
sale, oral or written, under which the 
goods were delivered. Brooklyn 
Creamery Co. v. Friday, 137 Wis. 461, 
119 NW 126. 


[b] Original or changed contract. 
—Where an. action is brought in as- 
sumpsit for the purchase price of 
merchandise without specially plead- 
ing the contract of sale, the whole 
transaction is open to any proof show- 
ing a right to recover under the con- 
tract originally made or as modified, 
waived in any particular, or benefi- 
cially performed in part. Kemper- 
Thomas Co. v. Deitz, 204 Mich. 84, 169 
NW 826. 


[ec] Orders.—Under a count for 
goods sold and delivered, orders 
drawn by defendant on plaintiff, not 
expressed to be payable in goods, may 
be given in evidence. Snodgrass v. 
Broadwell, 2 Litt. (Ky.) 353. 

64. Fraud see infra § 1002. 

65. St. Louis Perfection Tire Co. 
v. McKinney, 212 Mo. A. 355, 245 SW 
1100; Skudowitz v. Basha, 106 S. C. 
541, 91 SE 868. , 


[a] Facts inconsistent with com- 
plaint.—Under a general denial de- 
fendant is not confined to negative 
proof in denial of the facts pleaded 
in the complaint; he may introduce 
affirmative proof of facts which, al- 
though independent of those alleged 
in the complaint, are inconsistent 
therewith and tend to meet and break 
down the averments of the complaint. 
Stein-Hall Mfg. Co. v. Glossbrenner, 
84 Ind. A. 306, 145 NE 526. 


66. Herman H. Hettler Lumber Co. 
vy. Olds, 221 Fed. 612, 137 CCA 336; 
Caffee v. Alfred R. Sax Lumber Co., 
139 App. Div. 746, 124 NYS 325; Gen- 
eral Automobile Supply Co. v. Rock- 
well, 162 NYS 210. 


67. Goldstein v. Lathrop-Hatten 
Lumber Co., 164 Ala. 505, 51 S 150; 
Wallace v. Blake, 58 N. Y. Super. 13, 
8 NYS 862 [aff 128 N. Y. 676 mem., 


SALES 


On 


Also in sible.®3 


28 NE 603, 3 Silv. A. 576]. 
68. Munn v. Pope, 2 Stew. (Ala.) 
498; Floral Creamery Co. v. Dillon, 


83 Conn. 65, 75 A 82; San Antonio 
Mach., etc., Co. v. Central Texas Pow- 
en ete., (Co., (Tex. Civ. A.) 295 SW 


69. Dietrich v. Dreutel, 43 Hun 
(N. Y.) 342. 


70. Caffee v. Alfred R. Sax Lumber 
Co., 139 App. Div. 746; 124 NYS 325% 
Bull v. Morrison, (Tex. Civ. A.) 241 
SW 561. 


[a] Mistake, and correction there- 
of, in ‘delivery may be shown under 
a general denial. Peoples v. Brock- 
man, (Tex. Civ. A.) 153 SW 907. 


71. Mich.—Grieb v. Cole, 60 Mich. 
397, 27 NW 579, 1 AmSR 533. 


Mo.—Montgomery v. Gann, 51 Mo. 
Awe Siis 


Mont.—Mette, etc., Distilling Co. v. 
Lowrey, 39 Mont, 124, 101 P 966. 


N. Y.—Caffee v. Alfred R. 
Lumber Co., 139 App. Div. 746, 
NYS .325. 


Eeng.—-Cousins v. Paddon, 2 CG. M. 
& R. 547, 150 Reprint 234. 4 


72. Skudowitz v. Basha, 106 S. C. 
541, 91 SE 868; San Antonio Mach., 
etc., Co. v. Central Texas Power, etc., 
Cor, (Tex. iCiveA.)| 295 Siw. 229: 


73. Wallace “vo Blake, 58. N. oY. 
Super.) ls, e8 NYS) soe slate, 128 UNe ey. 
676 mem, 28 NE 6038, 3 Silv. A. 576]; 
Weil v. Unique Hlectric Device Co., 
39 Misc. 527, 80 NYS 484; Knabe v. 
Flameless Gas Stove Co., 19 Misc. 
152, 48 NYS 205. 


74 Jones v. Hopkins, 30 Del. 334, 
106 A 287. 


75. Walker v. Mellor, 11 Q. B. 478, 
63 ECL 478, 116 Reprint 556, 2 Cc. & 
K. 346, 61 ECL 346, 175 Reprint 143. 


76. Bozeman v. J. B. Colt Co., 19 
Ala. A. 126, 95 S 588; Simms v. Har- 
din, 4 La. A. (Orleans) 108; A. A. 
Cooper Wagon, etc., Co. v. Stedron- 
sky Bros. Co., 24 S. D. 381, 123 NW 
846; Indiana Road Mach. Co. v. Mur- 
phy, 144 Wis. 411, 129 NW 391. 


[a] For example, it may be shown 
that: (1) There was no acceptance 
of the terms of the contract as pro- 
posed or delivery of the goods. Hum- 
phrey v. Timken Carriage Co., 12 
Okl. 413, 75 P 528. (2) The transac- 
tion was a gift (Blatz v. Lester, 54 
Mo. A. 283), (3) a consignment for 
sale (Chase v. Miller, 81 Fla. 472, 88 
S 312; Davidson Fruit Co. v. Prod- 
uce Distributors Co., 74 Wash. 551, 


Sax 
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be shown under a plea of non assumpsit that plain- 
tiff had no title to the goods at the time of the sale. 


Nonexistence, illegality, or terms of contract gen- 
erally. Generally speaking, defendant may, under 
the general issue or a general denial, introduce legal 
proof of any fact-showing or tending to show the 
nonexistence of a sale or contract of sale’® between 
plaintiff and defendant;*? but while defendant may, 
under such a plea, show that the order was ¢an- 
celed before acceptance,’*® or that the order or con- 
tract was rescinded before the goods were shipped,’ 
he may not show an attempt on his part to rescind 
the contract by returning part of the goods and 
tendering payment for the part retained,®°® or that 
the contract of sale was subsequently modified.®* 
In some jurisdictions illegality of the contract may 
be shown under the general issue or general denial ;*? 
but in other jurisdictions such illegality must be 
specially pleaded to render evidence thereof admis- 
The testimony of defendant as to terms of 
the contract different from those alleged in the pe- 


134 P_510), (4) or a part payment of 
a debt owing to defendant (Simmons 
v. Wilde, 25 Misc. 497, 54 NYS 1039), 
rather than a sale. (5) Under an 
answer in the nature of a general de- 
nial in an action to recover the value 
of a mule, “it was competent to offer 
any evidence tending to show that 
defendant had not bought the mule, 
but had received it on trial, to be 
bought if satisfactory, and that, dur- 
ing the course of said trial, the mule 
sickened, without defendant’s fault, 
was returned to plaintiffs and died 
in their possession.” Simms vy. Har- 
din, 4 La. A. (Orleans) 103, 104. 

77. See cases infra this note. 


[a] Dllustrations.—Under the gen- 
eral issue or general denial defend- 
ant may show that: (1) He pur- 
chased of a third person claiming to 
sell in his own right. Hawkins v. 
Borland, 14 Cal. 413. (2) There was 
a sale to a third person, rather than 
defendant. Alpert v. Bright, 74 Conn. 
614, 51 A 521; Wiedeman yv. Hedg- 
es, 63 Nebr. 103, 88 NW 170. (3) De- 
fendant was merely an agent for an- 
other whose name was disclosed and 
to whom the credit was given. Mer- 
RIC Va Bre Se Oe Ne  Yousoods (4) 
Where plaintiffs, who had sold ties 
to one to whom defendant had sub- 
let a portion of its contract to de- 
liver ties to a railway company, al- 
leged a contractual relation between 
plaintiffs and defendant, it was prop- 
er under a general denial to show 
that no such relation existed. Haral- 
son v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 62 SW 788. 


78. A. A. Cooper Wagon, etc., Co. 
v. Stedronsky Bros. Co., 24 S. D. 381, 
123 NW 846. 


79. Bozeman v. J. B. Colt, Co., 19 
Ala. A. 126, 95 S 588; Wilson v.. J. 
H. Flickinger Co., 76 App. Div. 399, 
78 NYS 746. 


80. Skudowitz v. Basha, 106 S. C. 
541, 91 SE 868. 


Sl) Crum jv.svundt,, 12 Tnd. Awe. 
40 NE 79; Wallace v. Blake, 58 N. 
Y. Super. 13, 8 NYS 862 [aff 128 N. 
Y. 676 mem, 28 NE 603 mem]. " 


82. Stein-Hall Mfg. Co. v. Gloss- 
brenner, 84 Ind. A. 306, 145 NE 526. 


83. Miller v. Donovan, 11 Ida. 545, 
83 P 608; W. T. Rawleigh Medical 
Co. v. Osborne, 177 Iowa 208, 158 NW 
566, LRA1917B 8038; Granger v. IIls- 
ley, 2 Gray (Mass.) 521 [expl Dixie 
v. Abbott, 7 Cush. (Mass.) 610 (hold- 
ing the contrary, as having been de- 
cided under a rule of practice which 
was subsequently changed by stat- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ne: 


§§ 1001-1003] 


tition or complaint is clearly admissible under a 


general denial.’ 


Consideration or failure thereof; 


ment. 


ment was not presented in time.®° 


eral issue or a general denial. 


Damages for breach of the contract by plaintiff, 
such as delay or shortage in delivery, may not be 
shown under the general issue or a general denial,?* 
except where the suit is on quantum meruit.®# 
and Misrepresentation. 
Fraud or false and fraudulent representations on the 
part of the seller may be shown in evidence when 


[§ 1002] (3) Fraud 


ute)]; Dwyer Brick Works vy. Flan- 
a ; oo A. 340. 

aZ V. eee 
30 eSw *Oa 81 

85. Cargill v. Atwood, 18 R. I. 303, 
27 A 214. 

86. Daniels v. Osborn, 71 Ill. 169; 
Waterhouse v. Levine, 182 Mass. 407, 
65 NE 822; Broomfield v. Smith, 1 M. 
& W. 542, 150 Reprint 550. 

87. Lone Star Gas Co. v. Winn- 
Pie Bottling Works, 9 La. A. 474, 120 

130. 


(RexaaClyaeAs,) 


88. St. Louis Perfection Tire Co. 
v. McKinney, 212 Mo. A. 355, 245 
Sw 1100. 

[a] Insurance.—A defense _ that 


plaintiff had collected, but not cred- 
ited, insurance on the property could 
be proved under the general issue. 
Camp v. Christo Mfg. Co.,- 122 Va. 
439, 95 SE 424, LRAI918D 936. 


Showing payment under general is- 
sue or denial in civil actions gener- 
ally see Payment §§ 172, 173. 


89. Brenton y. Hill, 197 Iowa 125, 
196 NW 947. 

{a] Payment on delivery.—Bus- 
sey v. Barnett, 9 M. & W. 3812, 152 
Reprint 132. 

90. Fritz v. Kennedy, 119 Iowa 
628, 93 NW 608. 

91. Manning v. Winter, 7 Hun (N. 
Y.)) 482; Payne v. Cutler, 13> Wend. 
(N. Y.) 605. 

92. Jones v. Revere Preserving 
Co., 247 Mass. 225, 142 NE 70; Em- 
ery Wein. Boehmer Shoe Co., 167 


Mo. A. 708, 151 SW 174. 

93. Goldstein v. lLathrop-Hatten 
Mumber Co., 164 Ala7.505, “51 (Sp 150); 
Lovegrove v. Christman, 164 Pa. 390, 
30 A 385 


94. Viles v. Kennebec Lumber 
Co., 118 Me. 148, 106 A 431. 

95. Goodsell v. Trumbull, 135 
Mass. 99; Providence Jewelry Co. v. 
Bailey, 159 Mich. 285, 123. NW 1117; 
Willett v. Browning Engineering Co., 
Ge scan OlV a AG ie SONS VV parole mun esi 
(Commn. A.) 228 SW 151]. 

[a] Allegation in amended an- 


swer.—Transit Corp. v. Four Wheel 
Drive Auto Co., 151 Va. 865, 145 SH 
331. 

{b] Failure of defendant to file 
affidavit denying his signature to a 
written order does not preclude him 
from making the defense that his 
signature was procured by a fraud- 
ulent representation. J. B. Colt Co. 
vy. Cousino, 226 Mich. 518, 198 NW 


Under the general issue or a general denial 
defendant may show or prove that the sale was in 
fact on a consideration previously fully executed 
and created no indebtedness,** that the term of credit 
has not expired,®® or, except in some jurisdictions,*? 
that payment was made,*® or at least that it was 
made at or before maturity;*® but it may not be 
shown that a check received as a conditional pay- 
It has been both 
affirmed®! and denied®? that a failure of considera- 
tion, partial or entire, may be shown under the gen- 
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credit or pay- ag 
cision.®8 


by the seller,? 


swer setting up fraud or misrepresentations. 
the other hand, in a majority of jurisdictions fraud 

fraudulent representations on the part of the 
seller may not be shown unless pleaded;* 
in some jurisdictions,* evidence thereof is not ad- 
missible under a general denial;* but some author- 
ities take the view that the buyer may, in support 
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sufficiently alleged in the plea, answer, or special 
notice,®> even though the allegations thereof are 
vague,?® general,®? and lacking in technical pre- 
Also, evidence of defects in, or unsound- 
ness of, the property,®® but not evidence of a breach 
of warranty! or of conversion of part of the goods 
may be received under a plea or an- 


On 


except 


of a plea of failure of consideration, rely on ma- 


222. 
96. Goodsell v. Trumbull, 1385 
Mass. 99. 
97. Goodsell v. Trumbull, supra. 
98. Browne v. Moore, 32 Mich. 254 


(allegation of plaintiff's knowledge 
of falsity of representations). 

99. Withers v. Greene, 9 How. (U. 
Sa)ee2ils yells da, eG L0Ise hoddam av. 
Brown, 201 Ala. 109, 77 S 403; Flem- 
ing v. Toler, 7 Gratt. (48 Va.) 310. 

1. See supra § 825. 

2. Brooker v. MHetzelgesser, 35 


Ihave ky SEI 
3. Piccoli v. Paramount Lubri- 
cants 5Co;, 580 Colo, 175, (250) 249); 


Guarantee Veterinary Co. v. Shikles, 
(Mo. A.) 207 SW 841; Hillman vy. 
Luzon Café Co., 49 Mont. 180, 142 P 
641. 


Inadmissibility under allegation of 
breach of warranty see supra § 825. 


4. Bell v. Sheridan, 21 D. C. 370; 
Connersville v. Wadleigh, 7 Blackf. 
(Ind.) 102, 41 AmD 214; Simmons v. 
Cutreer, 20 Miss. 584. 


5. Cal.—Harrison v. McCormick, 
89 Cal. 327, 26 P 830, 23 AmSR 469. 


Mass.—Jones v. Revere Preserving 
Co., 247 Mass. 225, 142 NE 70. 


Mo.—Fairbanks v. Baskett, 98 Mo. 
ARM Doe LAS Welt, 


N. Y.—Weser v. 
385. 


Eng.—Woodhouse v. Swift, 7 C. & 
P. 310, 32 HCL; 629, 173 Reprint 138. 


6.- Bolt v. State Sav. Bank, (Tex. 
Civs Ax) 169) Sw 1119; 


7. Weigand v. Sichel, 4 Abb. Dec. 
(N. Y.) 592, 3 Keyes 120, 33 HowPr 
174 [aff 34 Barb. 84]; Claflin v. Taus- 
sig. 17 Bun VON. Yi)) 2233) Hppens, v. 
McGrath, 3 NYS 213. 


8. See cases infra this note. 


[a] Proof held not to support or 
sustain allegations.—(1) Generally. 
Brenard Mfg. Co. v. Sullivan, 21 Ala. 
A. 44, 104 S 887; Sterling Tire Corp. 
v. Beers, 100 Conn. 45, 122 A 656; 
Harper Mfg. Co. v. Alsberg, 34 Ga. A. 
288, 129 SE 291; Duke v. Automobile 
Supply Co., 21 Ga. A. 608, 94 SH 915; 
Humphrey v. Totman, 204 Mass. 8, 90 
NE 356; Harris. v.. Kasson, 79 N. Y. 
381. (2) Evidence of an implied con- 
tract of a copartnership composed of 
defendant and other persons does not 
support a declaration against defend- 
ant individually on an express prom- 
ise. Maxcy v. Wauchula Dev. Co., 
97 Fla. 310, 120 S 852. (3) An alle- 
gation of a sale to defendant is not 


Ofrio, 178 NYS 


terial misrepresentations by the seller.® 
buyer pleads an unexpired credit, the seller may, 
without pleading fraud, prove that the buyer ob- 
tained the credit by fraud.* 


[§ 1003] d. Sufficiency of Proof To Support Al- 
legations; Variance. 
troduced must support, and not vary materially 


Where the 


To be effective, the proof in- 


Supported by proof of a sale to a 
third person, payment being guar- 
anteed by defendant. Newton v. Lee, 


139° Nz YY. 332, 34 NE. 9055 “Booth vv. 
Newton, 46 App. Div. 175, 61 NYS 
W270; Shaw v. Fleming, 174 Pa. 52; 


34 At 5dd5. 0 Malley. Ehuntoon,, 17 sive. 
244, 44 AmD 332. (4) Also, an alle- 
gation of a sale is not supported by 
proof that defendant’s liability is on 
the acceptance of an order for the 
amount of the price on a sale to a 
third person. Simpson v. Porter 
Bros. Co., 140 Cal. 667, 74 P- 286. (5) 
Allegations of an absolute sale are 
not supported by proof of a sale con- 
ditional on the payment of the pur- 
chase price. Mansfield v. Strauss, 68 
NYS 682; Hadley v. Bordo, 62 Vt. 
285, 19 A 476. (6) An averment of 
an implied contract is not supported 
by proof of a written order specify- 
ing the price. Gaar v. Fritz, 60 Minn. 
346, 62 NW 391. (7) An allegation 
that the sale was for the highest 
market price at a particular place is 
not supported by proof of a contract 
which did not specify any price at 
any place. McEwen v. Morey, 60 
Ill. 32. (8) An allegation that de- 
fendants agreed to pay the value of 
the goods is not supported by proof 
of a sale for an agreed price. Davis- 
son v. Ford, 23 W. Va. 617. (9) Proof 
of a breach of warranty does not 
support an answer setting up fraud. 
Windsor First Nat. Bank v. Hoover, 
(Mo. A.) 242 SW 107. (10) A plea 
of total failure of consideration or 
an allegation that the property is 
wholly worthless is not sustained by 
evidence showing that the property 
has some value or failing to show 
that it is wholly worthless. Fallen 
v. HElectric Appliance Co., 42 Ga. A. 
96, 154 SEY 915s) JeBs Colt: Co; varArm— 
stead, 36 Ga. A. 645.2135 “SB 1317 ei. 
B. Colt Co. v. Wheeler, 31 Gaz A: "427, 
120 SH 792; Rudolph’ Wurlitzer Co. 
v. Rhea, 147 Iowa 382, 126 NW 345; 
Wayne Tank, etc., Co. v. Evans, (Mo. 
A.) 15 SW (2a) SEN = ea (inl) Also, a 
plea of total failure of considera- 
tion, when considered as embracing 
a plea of partial failure of consid- 
eration, is not sustained by evidence 
which shows that the property has 
some value but does not show the 
extent to which the consideration has 
partially failed. Fallen v. Electric 
See Co. "42: ‘Gay (Ax"96, 154 "Sr 


[b] Proof held to support allega- 
tions.—(1) McIntosh v. McKany, etc., 
Merce. Co., 179 Fed. 65, 102 CCA 359; 
Davidson Grocery Co. v. Johnston, 24 
Ida. 336, 133 P 929, AnnCas1915C 
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from,° the allegations. 


pleaded.?° 


Plaintiff may not plead one 
cause of action and recover on proof of another not 
Likewise, defendant may not plead one 
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defense and obtain judgment on proof of another 


1129; West End Furniture Co. v. 
Norman, 44 N. D. 45, 176 NW 5. (2) 
Proof that the goods were sold on 
the credit of defendant alone and de- 
livered to a third person by his di- 
rection will support an averment of 
a sale to defendant. Walker v. Rich- 
ards, 41 N. H. 388; Rogers v. Verona, 
14 N. Y. Super. 417. (3) An allega- 
tion that the sale was partly for cash 
and partly on credit is supported by 
proof that the sale was partly for 
cash and that a note should be given 
for the balance. James v. Adams, 16 
W. Va. 245. (4) The seller may al- 
lege the sale of four cars and prove 
the sale of only one car. Higgins 
v. Produce Distributors’ Co., 78 
Wash, 551, 139 BP. 500. 


{c] Failure of proof.—There may 
be a fatal failure of proof, as where 
(1) plaintiff sues on an express con- 
tract of sale, but proves a contract 
by which defendant agreed to sell 
the goods delivered on commission 
(Hubenthal v. Creighton, 81 Wash. 
688, 143 P 98), (2) or where, in an 
action for the price of cotton shipped 
to defendant, the petition alleges 
that plaintiff shipped the cotton to 
defendant and was to have the mar- 
ket value of the cotton at the time 
of its reception, and the evidence 
shows. that plaintiff expected defend- 
ant to hold the cotton until a certain 
date, and fails to show the exact date 
of the reception of the cotton (Weld- 
Neville Cotton Co. v. Lewis, (Tex. 
Civ, A.) 163 SW 667). (3) “The con- 
tract in suit was not a true c. i. f. 
contract; and, if it were, the failure 
of the plaintiff to deliver to the de- 
fendants documents, including insur- 
ance policies covering the merchan- 
dise, constituted a failure of proof 
on the part of the plaintiff.” OEE 
Goodwin, Ltd. v. Dingfelder, 223 
App. Div. 742, 228 NYS 23, 24. (4) 
On the other hand, a showing that 
there was no actual delivery, but 
that delivery was prevented by de- 
fendants’ refusal to _ receive the 
goods at the time and place when and 
where they were ordered, does not 
constitute a failure of proof. Butler 


v. Hirzel, 87 App. Div. 462, 84 NYS 
Coo mait Leis Noy. 520) mem, 73 “INTE 
1120 mem]. 


9. Lawrenceburg Roller Mills Co. 
verdones: 204i) Ala: i598 8b 4S: 719s 
George Gifford Co. v. Willman, 187 
IMEC. Anon? PTA SUS WV C5 3k Smigel v. 
Friedman-Wallach Co., 184 NYS 708; 
Outcault Adv. Co.-v. Fain,.171 N. C. 
714, 89 SE 35; and cases infra this 
note. 


[a] Variance as to particular mat- 
ters.—In particular cases there may 
be a material and fatal variance be- 
tween the allegations and proof as to 
the: (1) Contract. Keller v. Webb, 
126 Mass. 393; Read v. Smith, 1 Al- 
len (Mass.) 519; Smith v. Shell, 82 
Mo. 215, 52 AmR 365; Harris v. Kas- 
son, 79 N. Y. 381. (2) Parties to the 
sale. Lee v. Wimberly, 102 Ala, 539, 
15 S 444; Miller v. Hallock, 9 Colo. 
551, 18 P5415, Hobbs v. Gross, 94 
Ga. 637, 4 SE 579; Ruggles v, Blank, 
15: Dlls, 7A. 1436); Shaw. v. Noble, 15 
La. Ann. 305; Brown v. Holbrook, 
4 Gray (Mass.) 102; Benson  v. 
Dean, 40 Minn. 445, 42 NW _ 207. 
(8) Articles sold. Oglevie v. Wiley, 
6 Ky. Op. 460; Upton v. Winchester, 
106 Mass. 330; Robbins v. Otis, 1 
Pick. (Mass.) 368; Feurth v. Ander- 
son, 87 Mo. 354; Cleaver v. Garner, 
133 Pa. 419, 19 A 408. (4) Time 
(Richmond Standard Steel, etc., Co. 
v. Chesterfield Coal Co., 102 Va. 417, 
46 SE 397) (5) and place (Peck v. 


Waters, 104 Mass. 345; Warner In- 
strument Co. v. Sweet, 65 Misc. 57, 
119 NYS 166) of delivery. (6) Quan- 
tity sold and delivered. Colton v. 
King, 2 Allen (Mass.) 317; Stotes- 
bury v. Power, 27 Mont. 469, 71 .P 
675. (7) Price of the goods. Church- 
UMiv. (Wilkinsyel UTS 4A Too vex 
print 1189. (8) A variance is fatal 
where it is between: An allegation 
of a verbal contract and proof of a 
written contract. Steingard v. Blitz- 
stein, 92 Pa. Super. 367. (9) An al- 
legation of actual delivery and proof 
of constructive delivery by appro- 
priation. Carter v. Matthews, 220 


App. Div. 679, 222 NYS 472. But see 


Sidford v. Wehmeyer Coal Co., 133 
Misc. 22, 23, 230 NYS 611 [aff 221 
App. Div. 778 mem, 223 NYS 916 


mem (aff 248 N. Y. 589 mem, 162 NE 
516)] (stating that “although the 
complaint alleges delivery, if the 
plaintiff's proof established a proper 
appropriation, and that title had 
passed to defendant, plaintiff would 
be entitled to recover,’ but holding 
that title had not passed). (10) A 
count in indebitatus assumpsit for 
goods sold and delivered, which im- 
ports an allegation either that there 
was no credit or that it has expired, 
and evidence of a sale upon a eredit 
which has not expired. Wilder v. 
Colby, 134 Mass. 377. 

10. See cases infra this note. 

[a] Thus plaintiff cannot, under a 
complaint for goods sold and deliv- 
ered, recover (1) for trespass de bonis 
asportatis (Link v. Vaughn, 17 Mo. 


585), (2) or on a consignment for 
sale (Colman v.. Price, 1 Blackf. 
(Ind.) 303; Fitch v. Asher, 56 Miss. 
571; Young v. Woodward, 44 N. H. 


250; J. I. Case Plow Works v. Mor- 
ris, 17 Tex> Civ. A. 6, 42 SW _ 652), 
(3) an account stated (Consolidated 
Car Heating Co. v. Kahn, 84 NYS 
919; Riverside Lumber Co. v. Lee, 
7 Tex. Civ. A. 522, 27 SW 161), (4) an 
agreement to sell (Brink v. Chicago, 
etc., R.. Co., 23 lowa 473), (5) a con- 
tract for storage (Barrows v. Wamp- 
ler, 24 Ind. A. 472, 56 NE 935), (6) 
an exchange (Vail v. Strong, 10 Vt. 
457), (7) or a contract of guaranty 
or indemnity (Trask v. Duval, 24 
FF, Cas. No, 14,143, 4 Wash. 97; Hobbs 
Vo Gross 94. Ga. 1637, e220 Sh) 509: 
Booth v. Newton, 46 App. Div. 175, 
61 NYS 727; Shaw v. Fleming, 174 
Pa. 52, 34 A555). .1(8)-' Also anvac- 
tion for the price of goods sold and 
delivered cannot be maintained on 
proof of a tender and refusal (Green- 
leaf v. Gallagher, 93 Me. 549, 45 A 
829, 74 AmSR 371; Pope v. Brooks, 
249 Mass. 381, 144 NE 214); (9) and 
in such an action there can be no re- 
covery for goods sold, but not deliv- 
ered (Gross v. Ajello, 132 App. Div. 
25, 116 NYS 380), (10) or for failure 
to accept and pay for goods. bar- 
gained and sold (Gammage v. Alex- 
ander, 14 Tex. 414). (11) No recov- 
ery for breach of contract can be 
had by ee under the common 
counts. etroit River Transit Co. v. 
Aldrich, 176 Mich. 357, 142 NW 373. 
(12) “Damages for breach of an ex- 
press contract to deliver potatoes 
cannot be recovered in a suit which 
declares only on a contract to pay 
for fertilizer.” Hoyt v. Easler, 126 
Me. 389, 138 A 689, 690. 


Li, J BY ColerCo. wv. Haliman,” 113 
S. C. 404, 110 SH 462; Bender v. How- 
ell, (Rex. Civ. A) 19 SW. (C20) 23r 
Continental Jewelry Co. v. Arms- 
worthy, (Tex. Civ. A.) 249 SW 521. 


[a] Rule applied (1) where de- 
fendant, in his answer, relied wholly 


defense not pleaded.*? 
variance between allegations and proof is not fa- 
tal;+2 and an objection of variance is, of course, 


Fp! 
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However, an immaterial 


on the defense that no sale was made, 
and in his testimony he conclusively 
established a sale and indicated reli- 
ance on a breach of warranty which 
he had not pleaded. Bender v. How- 
ell, (Tex. Civ. A.) 19 SW (2d) 128. 
Q) A judgment for defendant is un- 
authorized where there is evidence 
authorizing a recovery by plaintiff, 
defendant has pleaded only failure of 
consideration and his testimony tends 
to show, if anything, not a failure of 
consideration, but that he was induced 
by fraud to ‘enter into the contract. 
Continental Jewelry Co. v. Arms- 
worthy, (Tex. Civ. A.) 249 SW 521. 

[b] Defendant should be confined 
to theory appearing in his answer. 
Bright Nat. Bank vy. Hanson, 68 Ind. 
A. 61, 113 NE 434. 

[ec] Shifting ground.—Where a 
buyer when sued for the price plead- 
ed asa defense a contract for imme- 
diate shipment and failure to comply 
therewith, he could not shift his 
ground and rely on a contract to ship 
within a reasonable time. J. B. Colt 
Co. v. Hallman, 118 S. C. 404, 110 SEH 
462. 


12. Kaplan v. Goldman, 225 Mich. 
378, 196 NW 338; Dampf v. Greener, 
11 NYSt 90; McLain v. Robinson, 
(Tex. Civ. A.) 269 SW 199; and cases 
infra this note. 

[a] Where adverse party has not 
been misled, a variance will be re- 
garded as immaterial. Gaar v. Brun- 
dage, 89 Minn. 412, 94 NW 1091. 

[b] As to date of contract or sale 
(1) plaintiff is not held to strict proof 
(Buckeye Buggy Co. v. Dickey, 122 
Ga. 290, 50 SEH 66; Jackson-Vanars- 
dall Distilling Co. v. Moore, 61 SW 
368, 22 KyL 1749; National Lancers 
v. Lovering, 30 N. H. 511; Brown v. 
Cody, 164 N. Y. 594, 58 NE 1085; 
Pearce v. Tootle, 75 Tex. 148, 12 SW 
536), (2) and a variance between al- 
legation and proof as to such date 
may be held immaterial (C. H. Smith 
Tie, etc., Co. v. Weatherford, 92 Ark. 
6, 121 SW 943; Dau v. Burnham, 155 
Minn. 498, 198 NW 38). 

[ec] Evidence of modification of 
contract or agreement may not, in 
some cases, create a material vari- 
ance. Bridgeport Hardware Mfg. 
Corp. v. Bouniol, 89 Conn. 254, 93 A 
674; Brooklyn Creamery Co. v. Fri- 
day, 1387 Wis. 461, 119 NW 126. See 
Marcroft v. Reichwein, (R. I.) 94 A 
259 (recovery may be had on the con- 
tract as modified without the addition 
of a new count to the declaration to 
fit the evidence). 


[d] Parties to contract.—Evidence 
Showing the existence of the contract 
for the sale of goods by plaintiff to 
another, and the subsequent adoption, 
without assignment, of that contract 
by defendant as his own, is not a va- 
riance, or at least not a material vari- 
ance, from a complaint alleging the 
sale and delivery of the goods to de- 
fendant. Vulcan Iron Works v. Bur- 
au Constr.:/Co., 39° Washes :319, si) P 


[e] Where complaint alleges con- 
tract in writing proof of verbal con- 
tract is not a fatal variance. Patter- 
son v. Keystone Min. Co., 30 Cal. 360. 

{f{] Subject matter.—(1) A vari- 
ance as to the description of the prop- 
erty will not be material unless the 
words of description are essential to 
the identification, or to show the qual- 
ity or quantity, of the property. Jack- 
son v. Reich, 3 Misc. 86, 22 NYS 366; 
Clauson v. Goodrich, 70 Wis. 672, 36 
NW 6. (2) Plaintiff may recover the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of no avail where there is no variance,1* or where, 
under the effect given an applicable statute, a dis- 
crepancy between pleading and proof in a certain 
respect is deemed not to be a variance.?4 
plaintiff declares on the contract he may recover on 
the common counts if recovery cannot be had on the 
contract as pleaded,*® at least where he has pleaded 


the common counts together with 


on the contract;1° but where the petition is ground- 
ed solely on an express contract and avers full per- 
formance by plaintiff, he may not recover the rea- 
sonable value of property which is not in accordance 
According to some authorities, 


with the contract.?7 


price of live stock under a count aver- 
ring the sale of goods and merchan- 
dise. Powell v. Robinson, 2 WklyNC 
(Pa.) 370. (3) There was not a fatal 
variance where the complaint alleged 
a delivery of forty-one thousand 
bricks, and the proof showed a deliv- 
ery of forty-one thousand two hun- 
dred and twenty-eight bricks. Brown 
v. Morris, 83 N.:C. 251. (4) A vari- 
ance between an allegation of a sale 
of seventeen cases of shoes and evi- 
dence of a sale of twenty cases and 
payment for three cases is not fatal. 
Alfond Shoe Co. v. F. Levy Shoe Co., 
(Mo. A.) 295 SW 134. 


{[g]. Variance as to delivery is not 
material in the absence of anything 
to show that defendant was misled. 
Butler v. Hirzel, 87 App. Div. 462, 84 


NYS 693 [aff 181 N. Y. 520, 73 NE 
1120]. 
{h] Price.—(1) Where the price is 


proved substantially as alleged, an 
immaterial variance is not fatal. 
Bond v. Greenwald, 7 Baxt. eee 
466; Cave v. Coleman, MCLs, ier Bs 
OF s. 25. (2) The fact that ine price 
proved was slightly less than that 
averred is not a material variance. 
Iverson v. Dubay, 39 Minn. 325, 40 
NW 159. (3) Where the complaint 
alleged an agreement to pay what ma- 
terials were reasonably worth, and 
the proof showed an agreement to pay 
the regular market price, the variance 
was not fatal. Santa Monica Lumber, 


ete., Co. v. Hege, 119 Cal. 376, 51 P 
555. 
13. U. S.—Buhl Malleable Co. v. 


Hudson, 260 Fed. 1016. 


La.—Irving v. Edrington, 41 La. 
Anne 671, 6° S L775 


Minn.—Kutina v. Combs, 180 Minn. 
467, 231 NW 194. 


Mont.—Fergus County Hardware 
Co. v. Crowley, 57 Mont. 340, 188 P 
374. 

N. Y.—Phenix Nat. Bank v. Water- 
bury, 123 App. Div. 453, 108 NYS 391 
[afesto7. Nis ys 160,190 NE 435]; Fine 
v. Zindler, 190 NYS 527; American 
Multigraph Sales Co. v. Jones, 119 
NYS 1087. 


Pa.—Gordesky v. Ginsburg, 82 Pa. 
Super. 203. 

Tex.—Jamail v. Cato, (Civ. A.) 300 
SW 114; McLaughlin v. Terrell, (Civ. 
J eas GS) "SW 932. 


’ Utah.-—Farnsworth v. Holderman, 3 
Utah 381, 4 P 337. 


vVt.—Adams v. Janes, 83 Vt. 334, 75 
AL 799. 


[a] There is no variance (1) be- 
tween an averment of a sale and de- 
livery to defendant and proof of a 
sale to him and delivery by his ex- 
press direction to a third person. 
Buhl Malleable Co. v. Hudson, 260 
Fed. 1016 (the delivery proved was, 
in legal intendment, a delivery to de- 
fendant); Kutina v. Combs, 180 Minn. 
467, 231 NW 194; Fergus County 
Hardware Co. v. Crowley, 57 Mont. 


*By ALBERT DEFOREST TYLER (§§ 1004-1021). 
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Although 


a special count 


340, 188 P 374. (2) If the contract 
proved is actually a sale the mere fact 
that it is designated a loan is not a va- 
riance. Cowan v. De Hart, 84 NYS 576. 
(3) A petition averring a sale at sev- 
enty-five cents per bushel does not al- 
lege an express contract, so that proof 
that there was no price agreed upon, 
but that the market price was seven- 
ty-five cents per bushel, does not con- 
stitute a variance. Dunman v. Mc- 
Kinney, (Tex. Civ. A.) 158 SW 1053. 
(4) Failure to prove an unnecessary 
allegation does not constitute a vari- 
ance. Washburn-Bettis Co. v. South- 
ern Surety Co., 38 Wyo. 530, 269 P 27. 
(5) Where plaintiff alleged a joint 
sale of property to both defendants, 
the inconsistency between portions of 
plaintiff’s own testimony, in which he 
stated that he made the sale to one 
defendant alone, and other portions, 
in which he stated he made the sale 
to both, which perhaps could have 
been explained by the fact that a part 
of the negotiations were conducted 
with one defendant only, does not jus- 
tify a nonsuit on the ground of vari- 
ance, but presents a question for the 
jury to reconcile the inconsistencies 
in the testimony. Frill v. Frill, 275 
Pa. 325, 119 A 546. ; 


14. Day v. Scribner, 127 Me. 187, 
142 A 727 (statute permitting estab- 


lishment of individual liability in suit 


on joint liability). 


15.0 Ruiz v.. Norton, 4 Cal. 355, 359: 
See Indianapolis Coal Tract, Co. v. 
Dalton, 43 Ind. A. 330, 87 NE 552 (a 
recovery may be had on proof of an 
implied promise where the complaint 
declares on a contract which, al- 
though express, is not special, but not 
where the complaint declares on a 
special contract). 


16. Collins v. Richmond Stove Co., 
63 Conn. 356, 28 A 534; Kerfoot v. 
Cromwell Mound Co., 115 Ill: 502, 25 
NE 960; Sherman v. New York Cent. 
Ri'Co., 22° Barbs GN Yo)¥239% 


[a] Fair and reasonable value.— 
An allegation in the complaint that 
defendant agreed to pay the fair and 
reasonable value of the timber did not 
necessarily render the action one on 
an express contract of sale, and there- 
fore plaintiff was entitled to recover 
on a quantum meruit for the timber 
received by defendant. Lansburgh v. 
Walsh, 12 Misc. 124, 33 NYS 45 [aff 8 
Mise. 693, 28 NYS 1149]. 


[b] Several counts.—Where a dec- 
laration contains one count on a prom- 
issory note claimed to have been giv- 
en for the sale of goods, and another 
count for goods sold and delivered, 
and plaintiff gives the note in evi- 
dence in support of the first count, 
and the evidence introduced by de- 
fendant, together with that intro- 
duced by plaintiff in rebuttal, proves 
the sale and delivery of the goods, 
and that the note was never accepted 
in payment, plaintiff may recover on 
the count for goods sold and deliv- 
ered. Jones v. Kennedy, 11 Pick. 
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plaintiff may not, under a complaint for goods sold 
and delivered, recover for conversion;+® but other 
authorities hold that proof of a tortious conversion 
by defendant supports, and does not vary from, a 
complaint alleging a sale of the property and seek- 
ing to recover the reasonable value thereof. 

[§ 1004] 8. Evidence*?° 
Burden of Proof. 
to presumptions”? and burden of proof?? apply in 
actions to recover the price or value of goods sold.?% 
In accordance with the general rule,?* the burden 
of proof is on the party having the affirmative of 


} 


—a. Presumptions and 
The usual rules in civil cases as 


(Mass.) 125. 


17. Childs v. St. Louis Basket, etc., 
Co., (Mo. A.) 271 SW 859. 


18. Phillips v. Mastbrook, 24 Mo. 
A. 129, 
19. Davidson Grocery Co. v. John- 


ston, 24 Ida. 336, 183 P 929, AnnCas 
L9L5C) L129; Galvin v. Mac Min., ete., 
Co., 14 Mont. 508, 37 P 366, 


a Generally see Evidence 22 C. J. 
pei: 

In_ action for rescission see supra 
§§ 276, 277. 

Evidence as to: 
Acceptance see supra §§ 497-499. 
one of contract see supra §§ 
Delivery: 

Generally see supra § 301. 

Excuse for failure to deliver see 

supra § 468. 
Place see supra § 325. 
are eid of goods see supra §§ 434— 


Quantity of goods see supra §§ 386— 


Time see supra §§ 346-348. 
Existence and validity of contract see 
supra §§ 127-135, 138-140. 
maior ea a of contract see supra § 
Parties to contract see supra §§ 17- 


Payment of price see supra §§ 527— 


Price of goods see supra §§ 40-42. 


21. See Evidence §§ 25-88. 
22. See Evidence §§ 13-24. 
23. See cases infra this note; and 


note 25 et seq. 


[a] Presumption as to insurance. 
—Where a contract between a seller 
and buyer contains a covenant re- 
specting insurance, in an action for 
the price, insurance taken out while 
such contract is in force will be pre- 
sumed to have been effected under the 
contract, except upon evidence to the 
contrary. Camp v. Christo Mfg. Co., 
aaa Va. 439, 95 SE 424, LRA1918D 


[b] Inference as to time of suit.— 
Where, in an action for the purchase 
price on a contract of sale which call- 
ed for a specified quantity of adver- 
tising to be done by the seller within 
a year, the record showed that an 
amended petition was filed at the June 
term, 1910, this would warrant an in- 
ference that the action was brought 
at that time and more than one year 
after the date of the contract which 
was April 14, 1908. Hessig-Ellis. 
Drug Co. v. Priesmeyer, 151 Mo. A. 
484, 1382 SW 329. 


Presumption as to: 
Acceptance see supra § 497. - 
Construction of contract see supra § 
209. 
Delivery generally see supra § 301. 
Parties see supra § 17. 
Quality of goods see supra § 434. 
Quantity delivered see supra § 386. 


24. See Evidence § 14. 
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the issue,”° and such burden does not shift.?® 


Burden on plaintiff. The burden is on plaintiff to 
prove the existence and validity of the contract of 
sale,?7 the parties thereto,?® the terms thereof,?°® 
and either the price or the value of the goods.*° 
is also incumbent on plaintiff to prove delivery*+ 
and acceptance,** or excuse for failure to deliver,?? 
time of delivery,?* quantity®® and quality®® of the 
goods delivered, the vesting of title in defendant*’ 
before rescission of the contract by him,** the hap- 


25. Ala.—Frank v. Davis, 214 Ala. 
601, 108 S 575 


D. Ganoss) v. McLean, 56 App. 62, 
OE C2a) 62,7) [certiorari den 270 U. 
S. 656 mem, 46 SCt 353 mem, 70 L. ed. 
784 mem]. 


Ill.—Falls City Tannery v. W. D. 
Allen Mfg. Co., 205 Ill. A. 462. 


i Iowa.—Braverman v. Naso, 214 NW 
74, 

La.—Zimmern’s Coal Co. v. Reyn- 
Olds, 12 La. A. 233, 125 S 189; North 
Rampart Lumber, ete., Co. y. Huppen- 
bauer, 11 La. A. 371, 123 S 368. 


N. Parcher v. Holmes, 68 N. H. 
166, 44 ox 101. 


N. Y.—Goldfarb v. Goldman, 141 
NYS 479. 

R. I.—Ricci v. McGovern, 149 A 
860. 


S. D.—Fullerton Lumber Co. v. Hos- 
me 42 S. D. 642, 176 NW 1017. 


ex.—Southern Badge Co. v. Smith, 
(cle A.) 141 SW 185. 


Wis.—Olson v. White Star Lumber 
Co., 159 Wis. 391, 150 NW 443. 


{a] Weight of cattle-—wWhere pay- 
ment was to be made in cattle to be 
weighed in defendant’s presence, and 
plaintiff took possession of them with- 
out defendant’s knowledge, the bur- 
den was on him to show the weight. 
Parcher v. Holmes, 68 N. H. 166, 44 
A 101. 


[b] Ability to obtain goods else- 
where.—A seller breaching a contract 
to furnish shooks designed for resale 
at a profit by the buyer had the bur- 
den of proving that the latter could 
have elsewhere procured shooks to 
supply his customers. Sedro Veneer 
Co. Vv. Kwapil, 62 Wash. 385, 113 P 
1100. 

26. White v. Hurlbut Grocery Co., 
62 Colo. 483, 162 P 1148; Braverman 
v. Naso, (lowa) 214 NW 574. 


[a] Thus, while the statute pro- 
vides that production of books of ac- 
count establishes a presumption of 
fact, this only makes a prima facie 
case requiring defendant to go for- 
ward, but it does not cast the burden 
on defendant to prove by a prepon- 
derance of evidence that the goods 
were sold to another, as the burden 
remains with plaintiff throughout the 
trial and does not shift. White v. 
Hurlbut Grocery Co., 62 Colo. 488, 162 
Pi 1T43: 


27. See supra §§ 127, 130, 138. 

28. See supra § 17. 

29. TIowa.—Braverman v. Naso, 214 
NW 574. 


Mass.—Morrison v. Clark, 7 Cush. 
213% 

Minn,—Paine v. Smith, 33 Minn. 495, 
24 NW 305. 

N. Y.—Hebbard v. Haughian, 70 N. 
Y. 54; Rose v. Wells, 36 App. Div. 
593, 55 NYS 874. 

N. D.—Skogness v. Seger, 35 N. D. 
366, 371, 160 NW 508 [quot Cyc]. 

Tex.—Patton-Worsham Drug Co. v. 
Stark, (Civ. A.) 89 SW 799. 

[a] Payment by note, agreement 


SALES 


defendant.#? 
Jig: 


to indorse.—Where the answer alleged 
that plaintiffs were to accept in pay- 
ment certain promissory notes se- 
cured by mortgage, executed by a 
third party, and the reply denied that 
plaintiffs agreed to receive the notes 
in payment unless defendants should 
indorse them, the burden was on 
plaintiffs to prove an agreement to 


jindorse. Paine v. Smith, 33 Minn. 495, 
24 NW 305. 
[b] Alteration of contract.— 


Where plaintiff claims that certain 
provisions of the written order for 
goods were erased before acceptance 
the burden is on him to show that 


fact. Patton-Worsham Drug Co. v. 
Stark, (Tex. Civ. A.) 89 SW 799. 
30. Ala.—Vinegar Bend Lumber 


Co. v. Howard, 186 Ala. 451, 65 S 172. 


Fla.—Chase v. Miller, 81 Fla. 472, 
88 "3 312. 


Ill.—Norwood v. Maremont, etce., 
Con, Us2Ze tl Aa Ss 
Iowa.—Cutino Co. v. Weeks, 213 


NW 413; Quaker City Cut Glass Co. 
v. Webber, 156 Iowa 678, 137 NW 925. 


ea Ee v. Wiggin, 24 Me. 


Mo.—W. B. Makinson Co. v. Meletio 
Bish, ete;, ‘Co, CA.) 241 (Sw 959); 
Brown y. Heier, (A.) 194 SW 1070. 

N. Y.—Butcher v. Consolidated 
Trust Co., 44 App. Div. 370, 44 NYS 
915; Lambert v. Seely, 2 Hilt. 429; 
Pelletreau v. United Electric Light, 
ete., €o;; 10° Mise. 769, 30 NYS 948; 
Meyer Vv. Jewell, 88 NYS 972. 


N. D.—Skogness vy. Seger, 35 N. D. 
366, 


871, 160 NW 508 [quot Cyc]; 
Morris v. Occident El. Co., 33 N. D. 
447, 157 NW 486; Dr. R. D. Eaton 


Chemical Co. v. Doherty, 31 N. D. 175, 
153 NW 966. 


Tex.—San Antonio Mach., ete., Co. 
v. Central Texas Power, etc., Co., (Civ. 
A.) 295 SW 229; 


Wash.—Breemer v. Burgess, 2 
Wash. T. 290, 5 P 733, 840. 


Presumptions as to price see supra 


§ 40 

81. See supra § 301. 

32. See supra § 497. 

33. See supra § 468. 

34. See supra § 346. 

35. See supra § 386. 

36. See supra § 434. 

387. Fair v. Brewer, 26 Ga. A. 310 
106 SE 22; Koen v. New Winnfield 


Drug Co., 13 La. A. 238, 125 S 764. 

{a] Delivery to carrier.—(1) In 
the absence of an agreement to that 
effect or of a bill of lading directing 
delivery to the buyer, there is no pre- 
sumption that title passed on delivery 
to the carrier (Koen v. New Winn- 
field Drug Co., 13 La, A. 233, 125 S 
764), (2) and the seller, suing for 
the price of merchandise lost while 
in transit, has the burden to show 
title passed on’ delivery to the car- 
rier (Koen v. New Winnfield Drug 
Co., supra). 

{[b] Effect of Uniform Sales Act.— 
In an action for the purchase price 
of goods sold, the burden was on 
plaintiffs to establish that the con- 


[§ 1004 


pening of a contingency on which payment was to 
be made by defendant,*® and performance on the 
part of plaintiff generally,*° or a waiver thereof by 
Under the rule that a party is not 
required to prove negative allegations which are 
merely necessary as pleadings, but constitute no part 
of his case,t2 where the buyer has repudiated the 
contract, and the issue of title is raised by negative 
averments of the answer, the burden is on the seller 
to prove his title to the goods,** or the impossibility 


tract was performed by them in such 
a manner as to pass title to the mer- 
chandise to defendant, in view of Per- 
sonal Prop. L. § 144 subd 1, giving 
the seller a right of action for the 
price where title has passed to the 
buyer, the evidence not being such 
as to permit recovery when title re- 
mained in the vendor as provided in 
subds 2, 3. Miller v. Ungerer, 188 
App. Div. 655, 176 NYS 850. 


38. Elliott Supply Co. v. Green, 35 
N. UD. 641, 160 NW 1002. 

39. Kinnison v. Steger, (Tex. Civ. 
AS) il SWec2a) 527%. 

40. Ala—McDonald v. Mayhall, 22 
Ala. A. 308, 115 S 293. 


Cal.Ruiz v. Norton, 4 Cal. 355, 60 
AmD 618. 

Colo.—Holt Live Stock Co. v. Wat- 
Kins; 21, Colo. 53i. 43 seetede 


Del,—Harper v. Baird, 19 Del. 110, 
50 A 326. 

D. C.—Rondinella v. 
Go:,; 32 App. 65. 

Ill—Dwight Bros. 
Ginzburg, 2:38) Ill. A.) 21 


Ind.—Coates v. Huffine, 13 Ind. A. 
182, 41 NE 465. 


La.—Hudson vy. Godchaux Co., 166 
La, 912, 118 S 81. 


Nebr.—Fairbanks v. 
Nebr. 376, 129 NW 557. 


N. Y.—Wallman vy. Concor’d Soc., 45 
N. Y. 485; James K. Thomson Co. v. 
International Compositions Co., 191 
App. Div. 553, 181 NYS 637; HK. W. 
Bliss Co. v. U. S. Incandescent Gas 
Light Co., 78 Hun 615 mem, 29 NYS 
110 [rev on other grounds 149 N. Y. 
300, 43 NE 859]; Patterson Gas Gov- 
ernor Co. v. Bayne, 16 Mise. 69, 37 
NYS 656; Patterson Gas Governor 
god v. Glenby, 4 Misc. 532, 24 NYS 


Southern R. 


Paper Coweve 


Burgert, 88 


N. C.—Swift v. Aydlett, 192 N. C. 
330, 135 SE 141 


N. D.—Eliiott Supply Co. v. Green, 
35 N. D. 641, 160 NW 1002; Skog- 
ness v. Seger, 35 N. D. 366, 371, 160 
NW 508 [quot Cyc]. 


Or.—Rose v. U. S. Lumber, etc., Co., 
108 °Or.)237,.215ee 17. 
Pa.—Byers v. Bonsall, 3 Pittsb. 482. 


Tex.—Drumm Seed, etc., Co. v. Bell, 
(Civ, A.) 29) Siw 796; Pontiac Shoe 
Mie, Com wm Hamilton, 18 Tex. Civ. 
A. 283, 44 SW 405. 

Man.—Lewis v. Barre, 14 Man, 382. 


41. Ala.—McDonald v. Mayhall, 22 
Ala. A. 308, 115 S 298. 

Del.—Harper v. Baird, 19 Del. 110, 
50 A 326. 

Nebr.—Fairbanks v. 
Nebr. 376, 129 NW 557. 

N. Y.—Wallman v. Concord Soe., 45 
N. Y. 485. 

N. D.—Skogness v. Seger, 35 N. D. 
366, 371, 160 NW 508 [quot Cye]. 


Burgert, 88 


aa See Evidence § 15 text and note 
43. Dickey v. Kuhn, (Cal. A.) 289 
P 242. 


Burden on defendant to prove want 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of obtaining title because of the repudiation.** 
Where defendant refuses to accept the goods be- 
eause they did not comply with the contract, the 
burden is on plaintiff to show affirmatively that de- 
fendant’s subsequent dealing was inconsistent with 
plaintiff’s ownership, in order to negative a rescis- 


sion by deféndant.*® 
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ant to prove matters affirmatively alleged in de- 
fense*® or in offset or reduction of price,*7 and if 
he interposes a reconventional demand for the re- 
covery of overpayments, the burden of proving such 
overpayments is on him.#% 
fendant to prove the affirmative defenses of ille- 


It is incumbent on de- 


gality of the contract,*® violation of statute,°° total 


Burden on defendant. The burden is on defend- 


of title in plaintiff see infra text and 
note 53. 


44. Dickey v. Kuhn, (Cal. A.) 289 
P 242. 

45. Duluth Log Co. v. John C. Hill 
Lumber Co., 110 Minn. 124, 124 NW 
967. 

46. U. S.—George BE. Keith Co. v. 
Abrams, ..43 8. (Qa) .657%.- Ward. v. 
Blake Mfg. Co., 56 Fed. 487, 5 CCA 

- 538. 

Del.—Heidelbaugh v. Cranston, 20 
Del. 464, 56 A 367. 

Fla.—Standard Growers’ Exch. v. 


Howard, 82 Fla. 97, 89 S 345. 


Ga.—Christian v. Bryant, 102 Ga. 
561, 27 SE 666; Sigs v. Baggs, 4 Ga. 
A. 232, 61 SE 147. 

Ill.—Morris v. de hs 159) TI1. et 
Bat NE 837; Smith v. Cornell, 59 Ill 

Ind.—Blackstone Theatre Corp. v. 
Goldwyn Distributing Corp., (A.) 146 
NE 217; Emerson-Brantingham Impl. 
ee v. Tooley, 81 Ind. A. 460, 141 NE 

Iowa.—Clement v. Drybread, 108 
Iowa 701, 78 NW 235; Harvey v. Hen- 
ry, 108 Iowa 168, 78 NW 850; Hoff- 
Aas v. Hampton, 96 Iowa 319, 65 NW 
322! 

Ky.—Middleton v. Kentucky Lum- 
ber Co., 66 SW 42, 23 KyL 1751. 


La.—Edwards v. Plaquemine Ice, 


etc., Co., 46 La. Ann. 360; Brooks v. 
Harvey, 7 La. A. 306. 

Mass.—Goddard v. Rawson, 130 
Mass. 97; King v. Hagle Mills, 10 Al- 
len 548; Briggs v. Humphrey, 5 AI- 
8 3814; Hewes v. Platts, 12 Gray 
143. 


Mich.—Julius King Optical Co. vy. 
Treat, 72 Mich. 599, 40 NW 912. 


Minn.—Perkins v. Schneider, 
Minn. 368, 56 NW 39. 


Miss.—Panola County Bank v. J. 
©. Nessen Lumber Co., 117 Miss. 593, 
78 S 516. 


Mo.—T. J. Moss Tie Co. v. Stamp, 
(A.) TSW (2d) 407; W. B. Makinson 
Co. v. Meletio Fish, etc., Co., (A.) 241 
SW 959; Monarch Metal Weather- 
Strip Co. v. Hanick, 172 Mo. A. 680, 
155 SW 858; Arnold v. Cason, 95 Mo. 
A. 426, 69 SW 34; Springfield Seed 
Co. v. Walt, 94 Mo. A. 76, 67 SW 938. 


Nebr.—Fairbanks v. ‘Burgert, 88 
Nebr. 376, 129 NW 557. 


N. Y.—Sharples v. Angell, 46 App. 
Div. 329, 61 NYS 648; Cafre v. Lock- 
wood, 22 App. Div. 11, 47 NYS 916; 
Johnson v. Plowman, 49 Barb. 472; 
Keller v. Strauss, 35 Misc. 35, 70 NYS 
126; Rishel v. Weil, 31 Misc. 70, 63 
ENGYAS) Less 


N. C.—Everett B. Clark Seed Co. v. 
Jennette Bros. Co., 195 N. C. 173, 141 
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SE 542; Branch Saw Co. v. Bryant, 
LiteON Caro 50m bo sO Ooo Carty Ws 
Alexander, 169 N. C. 665, 86 SE 613. 


Pa.—Empire Galvanizing Co. v. Ma- 
ser, 77 Pa. Super. 453. 

Philippine.—Kaisha  v. 
Philippine 436. 

Porto Rico.—Freiria v. Cortes, 32 
Porto Rico.117. 

Tex.—Mullin v. Nash-El Paso Motor 
@o (Cry. VAS) 250 'SiWe 4725 Brenard 
Mfg. Co. v. Watkins, (Civ. A.) 224 
SW 522; May v. Behrends, (Civ. A.) 


[55 C. J.—63] 


Goviteaael 


50 SW 413. 


Wis.—Lessel v. Zillmer, 
334, 81 NW 408. 


. N. S.—Chapman v. Prest, 45 -N. S. 
31. 


fa] Zllustration.—Provision in a 
bill of sale, ‘““‘We agree to have the car 
looked over by the Auto Car Company 
and replace all broken parts and ad- 
just brakes and tune up engine,’ 
clearly implied that a new engine was 
not to be installed, placing the bur- 
den of proof on the buyer to sustain 
its contention that such was the 
agreement. Empire Galvanizing Co. 
v. Maser, 77 Pa. Super. 453 


[b] If defendant claims that goods 
were not to be paid for until sold by 
him (1) the burden is on him to es- 
tablish such defense. Heidelbaugh 
v. Cranston, 20 Del. 464, 56 A_ 367; 
Johnson v. Plowman, 49 Barb. (N. Y.) 
472. (2) And a merchant sued for the 
price of goods which he agreed to 
pay for by weekly remittances from 
the proceeds of sales, after deduct- 
ing expenses, has the burden of ex- 
plaining why he failed to make re- 
mittances for certain weeks. Clement 
Rape yer oes 108 Iowai 701, 78 NW 


[c] Return of goods to seller.— 
A buyer having shipped part of the 
goods back to the seller, must show 
the amount received by the seller in 
the latter’s action for the price of the 
goods retained. Oliver v. Hirsch, 222 
Mo. A. 251, 296 SW 840. 


(d] Showing application of Uni- 
form Sales Act.—The buyer has the 
burden on issue of application of Uni- 
form Sales Act § 64 subd 4 (N. Y. 
Personal Prop. L. § 145 subd 4), re- 
quiring the seller to do nothing more 
toward the contract after the buyer’s 
repudiation. Buchman vy. Millville 
Mrs... Co.,90t Eo (2d) e983: 

47. Ala,—Cook v. Malone, 128 ATa. 
662, 29 S 653 


Ark.—teiter Mfg. Co. v. Gross, 93 
Ark. 277, 124 SW 1039. 


Ga.—Muller v. Ludlow-Saylor Wire 
Co., 141 Ga. 376, 81°-SH 127; Gem 
Knitting Mills v. Empire Printing, 


105 Wis. 


ete.,. Cor, 3 Ga.A=9 709,,-60' SH! 365: 
Tl. SauNT on th Shore Lumber Co. v. 

cou Side Lumber Co., 176 Ill. A. 

9 ; 


Ind.—Blackstone Theatre Corp. v. 
Goldwyn Distributing Corp., (A.) 146 
NE 217%. 


Iowa.—Yale Tire, etce., Co. v. Zink, 
212 NW 119. 
Ky.—Southerland v.. Huntington 


Gravel, etc., 
(2d) 614. 


La.——Ehrlich v. Roby Motors Co., 
166 La. 557, 117 S 590. 


N. Y.—Simon y. Touber, 179 NYS 
79; McDowell v. Starobin Electrical 
Supply Co, AS NYS 23) (Breve son: 
other grounds 190 App. Div. 676, 180 
NYS 528]; Goodman v. Anrstaedt, 
175 NYS 608. . 


Tex.—L. B. Menefee Lumber 
v. Davis-Johnson Lumber Co., 
A.) 294 SW 275. 

Va.—Rauch vy. Graham Mfg. Corp., 
145 Va. 681, 1384 SE 692. 
W. Va.—Grand Rapids Show Case 


Co. v. Earle Rogers Co., 103 W. Va. 
64, 1386 SE 602. 


Co., 232 Ky. 245, 22 SW 


Co. 
(Civ. 


Ont.—Hall Motors, Ltd. v. Rogers, 
44 Ont. L. 327. 
[a] TIllustrations.—(1) The buy- 


er has the burden of establishing a 


counterclaim for allowance for 
freight paid and goods_ returned. 
Yale Tire, etc., Co. v. Zink, €owa) 
212 NW 119. (2) The buyer of lum- 


ber pleading offset for late delivery 
must show the seller’s notice of prob- 
able damage. Menefee Lum- 
ber Co. v. Davis-Johnson Lumber Cor, 
(Tex.  Civs)-A.), 294 sSW 275-9 (3) eDe- 
fendant, counterclaiming for person- 
alty sold, had the burden to prove 
the reasonable value of the person- 
alty. Wragg v. Rippey, (lowa) 229 
NW 2387. (4) Defendants whose 
counterclaim admitted a portion of 
the account sued on and alleged facts 
showing liability unless a counter- 
claim was eStablished had the bur- 
den of proof: Southerland v. Hunt- 


ington Gravel, ete, Co., 2382 Ky. 245, 
22 SW (2d) 614. 
48. Zimmern’s Coal Co. v. Reyn- 


olds, 12 La. A. 2338, 125 S 189. 


49. Fee v. Gonegal, 19 La. Ann. 
263; Devlin v. Crary, 60 N. Y. 635; 
Richardson v. Kropf, 60) EN Yes 634 
mem [aff 5 Daly 385, 47 HowPr 286]; 
Ripy v. Art Wall Paper Mills, 41 
Okl. 20, 186 P 1080, 51 LRANS 33. 


[a] Wendor without knowledge of 
illegal purpose is presumed to be in- 


poets Fee v. Gonegal, 19 La. Ann. 
63. 
50. Griner v. Baggs, 4 Ga. A. 232, 


61 SE 147; Goddard v. Rawson, 130 
Mass. 97; Mullin v. Nash-El Paso 
Motor’ Co., ‘(Tex: |Civs A.) 250 “Siw 
472. But see Brown v. Raisin Fer- 


tilizer Co., 124 Ala. 221, 26 S 891 
(holding that, where defendant al- 
leged that plaintiff did not have a 
license to sell fertilizer, and issue 
was taken on such plea, the bur- 
den was on plaintiff to show that 
he cabs the license required by stat- 
ute). 

[a] Tlustration.—To recover the 
purchase price of a secondhand au- 
tomobile, the unpaid consideration 
for which is not evidenced in writ- 
ing, plaintiff need only prove execu- 
tion and delivery to the vendee of 
a duplicate bill of sale in the form 
prescribed by Acts 36th Leg. (1919) 
ec 1388 § 4 (Vernon Pen. Code Annot. 
Suppl. [1922] art 1617%f), and the 
agreed unpaid consideration, where- 
upon it is incumbent on defendant, 
to defeat recovery on the ground of 
violation of such act, to plead and 
prove the sellers’ violation of §§ 3a 
and 3b (arts 1617%c, 1617%d), re- 
quiring actual possession and trans- 
fer by indorsement of the receipt for 
the current year’s license fee, such 
matters being extraneous and _ inci- 
dental to the contract, in making 
which the sellers will not be _ pre- 
sumed guilty of a criminal offense. 
Mullin v. Nash-El Paso Motor Co., 
(Tex. Civ. A.) 250 SW 472: 


[b] Weights and measures.—(1) 
In a suit for the price of coal sold 
to defendant, and for weighing coal 
for him at a fixed price per load, 
if the defense is that the coal was 
not weighed in either instance by 
a sworn weigher, as required by 
statute, the burden of proof is on 
defendant to show a violation of the 
statute. Goddard v. Rawson, 130 
Mass. 97. (2) The burden of prov- 
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or partial failure of consideration,®! noneonformity 
delivered with those ordered, 


of goods 
title in plaintiff,°* 


made and relied on.°§ 


ing that the weights or measures 
were not sealed as required by stat- 
ute is on defendant, and proof that 
they were not duly sealed in the 
town of the sale, without also prov- 
ing that plaintiff was an inhabitant 
of that town, will not defeat the 


action. Hewes v. Platts, 12 Gray 
(Mass.) 143. 
[ec] Branding and tagging fertili- 


zer.—In an action for the price of 
cotton seed meal sold as fertilizing 
material, where the defense is made 
that the cotton seed meal was nei- 
ther branded nor tagged as required 
by law, the burden is on the buy- 
er to establish the same. Griner 
v. Baggs, 4 Ga. A. 232, 61 SE 147. 


51. See supra § 138. 
52. See supra § 372. 
53. Morgan v. Garretson,  etc., 


Lumber Co., 105 Mo. A. 239,.79 SW 
997; McNabb v. Whissel, 75 App. 
Div. 626, 78 NYS 269. But see Gil- 
more v. Wilbur, 18 Pick. (Mass.) 517 
(holding that, where the complaint 
alleges a sale of wood cut by de- 
fendant from plaintiff’s land, and the 
answer alleges that the wood was 
cut from adjoining land not belong- 
‘ing to plaintiff, the burden is on 
plaintiff to show that the wood was 
cut from his land). 


54. See supra § 527. 
55. Vinegar Bend Lumber Co. v. 
Soule Steam Feed Works, 182 Ala. 


146, 62 S 279; Sparks v. Sparks, 51 
Kan. MOG eto Pp 892; Dowagiac Mfg. 
Co. v. Watson, 90 Minn. 100, 95 NW 
884; Wheeler v. Mabrey, 65 Mo. 166. 
See also supra § 221. 


[a] Substitution of contracts.—lIf, 
in an action for the price of goods 
alleged to have been sold under a 
written contract, defendant claims 
they were sold under a subsequent 
new oral contract, the burden is on 
him to prove that the goods were 
delivered under such contract. 
Dowagiac Mfg. Co. v. Watson, 90 
Minn. 100, 95 NW 884. 


56. Ark.—Bloom v. Miller, 118 
Ark. 601, 176 SW 673. 
Mich.—Murphy Vv. 228 


Gifford, 
Mich. 287, 200 NW 263. 


Mo.—Drake Hardware Co. v. Wall, 


Qa20 MLO A 888, (5: SW. UC2Za) 1109); 
Rock Island Impl. Co. v. Wally, (A.) 
268 SW 904. 

N. Y.—Keller v. Strauss, 35 Misc. 
35, we NYS 126. 

D.—Axford v. Gaines, 50 N. 

ey yen 195 NW 555. 

57. Jones v. Werthan Bag Co., 


(Mo.) 254 SW 4. 


58. Rex Sanitary Closet 
Duster, 97 Nebr. 87, 149 NW 307. 


59. Osgood v. Groseclose, 159 Ill. 
511), 42 Ni 886.4 \fath.ib8) Dll A. 2995 
Hearne v. Fischer Lime, etc, Co., 
220 Ky. 791, 295 SW. 1012; Marquis 
v. Temple, 14 KyL 768; Springfield 
Seed Co. v. Walt, 94 Mo. A. 76, 67 
SW 938. 


Coseve 


payment,®* modification®® or re- 
scission®® of the contract, and the grounds for re- 
seission;°* and if plaintiff, in reply to a defense of 
rescission, alleges that consent to the rescission was 
obtained by fraudulent representations, the burden 
is on him to prove that such representations were 
Where defendant relies on 
the breach of alleged conditions, the burden is on 
him to prove both the conditions and the breach,°® 
and if he counterclaims for breach of contract by 
the seller, it is incumbent on him to prove that he 
was ready, able, and willing to comply with the 
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buyer to prove 
fusal to accept 


want of 


resale could not 
[§ 1005] b. 


60. Texas Co. v. Watson, (Mo. A.) 
3 SW (2d) 251. 


61. Leon Godchaux Clothing. Co. 
Se Buys, 10 La. A. 635,-120 S 
539. 

62. Leon Godchaux Clothing Co. 


v. De Buys, supra. 

4 63. Admissibility ‘of evidence as 

0: 

Acceptance see supra § 498. 

Conformity of goods with contract: 
Generally see supra § 372. 
Quality’ see supra §§ 435-440. 
Quantity see supra § 387. 


Construction of contract see supra 
§§ 210-213. 

Excuse yee failure to deliver see su- 
pra § 4 


Beene pee validity of contract see 
supra §§ 128, 131-134, 139. 
feame of consideration see supra § 


Parties to contract see supra §§ 18, 


Payment of price see supra § 528. 

Place of delivery see supra § 325. 

Price agreed on see supra § 41. 

Time of delivery see supra § 347. 

Waiver of delay in delivery see su- 
pra § 341. 


64. See Evidence §§ 89-1729. 
65. See infra note 66 et seq. 
66. U. S.—Pittsburgh Plate Glass 


Co. v. Kerlin Bros. Co., 
58 CCA 648. 


122 Fed. 414, 


Ala.—Guiterman v. Culbreth, 219 
Ala. 382, 122 S 619; Southern Cot- 
ton Oil Co. v. Dowling, 204 Ala. 303, 


85 S 544. 

Colo.—Collins v. Jenkins-McKay 
eeewane Coe 74 Colo. 432, 222 P 

Ga.—Myers v. Adams, 14 Ga. A. 
520, 81 Sis 59/5. 

Ill.—Mattoon First Nat. 
Seass, 180 Ill. A. 663. 


TIowa.—Billmeyer v. Queen Mfg. Co., 


Bank v. 


.150 Iowa 318, 1830 NW 115 


Md.—Mullan v. MckKellip, 142 Md. 
4847121 Ai 857. 


Mich.—Monroe Lumber Co. yv. Be- 
zeau, 192 Mich. 307, 158 NW 880. 


Mo.—Dehner v. Miller, 166 Mo. A. 
504, 148 SW 953. 


N. Y.—Stroock vy. Joseph Lichten- 
thal, Inc., 224 App. Div. 19, 229 NYS 
871 [rev 129 Misc. 288, 222 NYS 5]; 
Gourd v. Healy, 165 App. Div. 288, 
150 NYS 1006; Kraut v. Santacroce, 
148 App? Div. 9887, 132 NYS 1058; 
Spray Blectric Co. v. Bernstein, 188 
NYS 776. 


N. C.—Schaeffer v. Stone Co., 
IN. CS Ga. 93 SE 931. 

R. I.—Connecticut Valley Onion Co. 
v. Shore, 147 A.874. 


Va.—Davis v. Cole Bros., 
501, 79 SE 1033. 

Wash.—Hichbaum v. Caldwell Bros. 
Co., 58 Wash. 168, 108 P 434. 


[a] Evidence held admissible.— 
(1) In an indorsees’ action on notes, 
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contract on his part.°° 


[§§ 1004-1005 


The burden is on defendant 
that plaintiff, after defendant’s re- 
the goods, could have resold them 


thereafter within a reasonable time,®! the presump- 
tion, in the absence of such evidence, being that such 


have been effected.® 


Admissibility®?—(1) In General. 


The general rules as to the admissibility of evi- 
dence®* are applicable in an action by a seller to 
recover the price or value of the goods sold.°® 
evidence relevant and material to the issues, if oth- 
erwise competent, is admissible,°® but evidence which 
is irrelevant, immaterial, or incompetent under the 
rules of evidence is inadmissible.°7 


Any 


This applies 


evidence that defendants paid freight 
on goods for which notes were given 
from Baltimore, where the contract 
required them to pay freight from 
Birmingham was admissible. Guiter- 
man v. Culibreth, 219 Ala. 382, 122 S 
619. (2) Admitting testimony as to 
the seller having contracts for seed 
he could have delivered within the 
time named in the contract was not 
error, where the buyer failed to pay 
because other seed was not delivered. 
Lokey v. Rudy-Patrick Seed Co., (Mo. 
A.) 285 SW 1028. 


[b] Complaint in former action.— 
In an action for the price of mining 
materials and supplies sold and de- 
livered, as well as on an account stat- 
ed, defendant’s complaint, in a former 
action, tending to show that he op- 
erated the mines on his own behalf, 
and an itemized statement of the ac- 
count, was admissible, in the absence 
of any objection that two causes of 
action were intermingled. Collins v. 
Jenkins-McKay Hardware Co. 74 
Colo. 482, 222 P 350. 


67. U. S.—Trenton Oil Cloth, ete., 
er v. Munroe, 218 Fed. 370, 134 CCA 


Ala.—Edwards v. Gordon, 129 S 43; 
Hatcher v. Lammons, 215 Ala. 548, 112 
S 120; Sheehan v. Wilmot, 213 Ala. 
687, 105 S 909; Smith v. McDonald, 
(A.) 1380 S 516. 

Ark.—Kull v. Noble, 178 Ark. 496, 
10 SW (2d) 902. 


Cal.—Stockton Iron Works v. Wal- 
ters, 18 Cal. A, 373; 123 P 240; 2bast 
Shore Lumber Co. v. Healy-Tibitts 
Constr. Co., 15 Cal. A. 407, 114 P 1016. 

Colo.—Beach y. Schroeder, 47 Colo. 
SOME waite 


Conn.—Woodbridge Ice Co. y. Se- 
mon Ice Cream Corp., 81 Conn.: 479,. 
71 A 577. 


Ga.—Harris v. Dover, 18 Ga. A. 320,. 
89 SH 351. 

Ind.—Richard v. Unique Illustrat- 
ing Co., 86 Ind. A. 58, 155 NE 8381. 


Iowa.—Braverman vy. Naso, 209 N 
W 435; Buckeye Traction, ete., Co. v. 
Smith, 158 Iowa 104, 1388 NW 817. 


Kan.—Finley y. Pierce, 120 Kan. 
474, 244 P 2. 


Ky.—White v. Carter Dry Goods. 
Co., 221 Ky. 845, 299 SW 1079. 


Me.—Boyle v. Ward, 123 Me. 376, 
123 A 42. 


Md.—Mercantile Trust, etce., Co. v. 
Rode, 1387 Md. 362, 112 A 574. 


Mass.—Acorn Silk Co. v. Hersco- 
vitz, 250 Mass. 553, 146 NE 35; Rock- 
port Granite Co. v. Plum Island Beach 
Co., 248 Mass. 290, 142 NE 834; Roon- 
ey v. McLeod, 243 Mass. 183, 137 NE 
266; Boston Consol. Gas Co. v. Fol- 
som, 287 Mass. 565, 180 NH 197; Jack- 
son, ete., Co. v. Fuller, 226 Mass. 441, 
115 NE 766. 


N. Y.—Gourd v. Healy, 176 App. 
Div. 464, 163 NYS 687; Weil v. Frank- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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to the admissibility of evidence to show the nature®® 
and terms*® of the contract, plaintiff’s title to the 
goods, at the time of the sale,’° his compliance with 
the contract generally,7+ or excuse for failure to 


el, 169 NYS 576. 
Okl.—Tulsa Stove; ete, Co. v. 
Karchmer, 144 Okl. 63, 289 P 737. 
Or.—Medford Furniture, etc., Co. v. 
Hanley, 120 Or. 229, 250 P 876. 
Pa.—Shaw v. Fleming, 143 Pa. 104, 
22 A 816. 
S. C.—Virginia-Carolina Chemical 
ren v. Laney, 100 S. C. 135, 84 SE 


‘'S. D.—Brewster v. Miller, 31 S. D. 
613, 141 NW 778; Manganese Steel 
Safe Co. v. Leola First State Bank, 
209.2 19 125) IN We 572.) 


Tex.—Missouri, ete, R. Co. v. In- 
terstate Chemical Co., (Civ. A.) 169 
SW 1120; Lange v. Interstate Sales 
Co., (Civ. A.) 166 SW 900. 


[a] Illustrations.—(1) Where the 
buyer bought a known article, evi- 
dence that if he had seen a descrip- 
tion in the seller’s advertising mat- 
ter he would not have bought the ar- 
ticle was inadmissible. Kull v. No- 
ble, 178 Ark. 496, 10 SW (2d) 902. (2) 
In an action on an account, evidence 
of an independent account between 
the parties is properly excluded, 
where there is no confusion of items. 
Fink, etc., Co. v. Gawros, 83 Cal. A. 
baa, 257 156. (3) In an _action| for 
the price of ice, testimony of defend- 
ant’s agent that he stated to plain- 
tiff’'s agent, on being notified of the 
increased price, that defendant was 
a poor man, and the increase would 
ruin him, and that plaintiff had a 
eombination, ete., was not admissible 
to show that defendant paid the in- 
ereased price under protest and with- 
out waiving the contract. Wood- 
bridge Ice Co. v. Semon Ice Cream 
Corps, (81 Conn. 479,071 04 S77.) A) 
Exclusion of evidence that the sell- 
er’s agent said that the purchaser 
need not keep the machine, unless it 
worked, was proper, where the evi- 
dence showed an acceptance of the 
machine. Buckeye Tract. Ditcher Co. 
v. Smith, 158 Iowa 104, 188 NW 817. 
(5) In an action on purchase-price 
notes, evidence regarding an inde- 
pendent obligation assumed by the 
seller to the buyer was inadmissible. 
Loveland v. Epstein Drug Co., 227 
Mass. 311, 116 NE 570. 


{b] Defendant’s ability to pay 
price.—In an action for the price of 
an engine shaft, evidence as to de- 
fendant’s ability to pay for the shaft 
at any time was immaterial. Stock- 
ton Iron Works v. Walters, 18 Cal. A. 
373, 123 P 240. 

{[c] Liability as between joint buy- 
ers.—The question of liability be- 
tween defendants was immaterial in 
an action to recover for goods sold 
Hefendants jointly. White v. Carter 
Dry Goods Co., 221 Ky. 845, 299 SW 
1079. 

[d] Installation of article sold.— 
In an action for the price of a tank 
sold defendant, evidence as to the 
manner in which it was put up by 
the man furnished by the seller un- 
der a contract, subsequent to and in- 
dependent of the contract of sale, was 
inadmissible. Stevens Tank, etc., Co. 
v. Berlin Mills Co., 112 Me. 336, 92 A 
180. 

[e] Expenses incurred by plain- 
tiff—Where ‘defendant contracted to 
purchase the entire output of plain- 
tiff’'s butter for a certain period, 
plaintiff's right of action rests upon 
the contract, and evidence that plain- 
tiff had incurred expense in buying 
cream with which to make the but- 
ter was inadmissible. Roundy, ete., 
Co. v. Nicholson Produce Co., 166 Iowa 
39, 147 NW 305. 
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[f] Expenses incurred by defend- 
ant.—Evidence of money spent in 
making scrap iron suitable for use is 
inadmissible in an action for the price 
where there was no warranty, the 
vendor had no knowledge of the con- 
templated use, and the iron was used 
without protest by the vendee. Tulsa 
Stove, ete., Co. v. Karchmer, 144 Okl. 
63, 289_P 737. 


[g] Payment of freight by defend- 
ant.—Where the buyer promised to 
pay an agreed price plus the freight 
charges for a carload of horses, in a 
suit to recover the selling price, of- 
fered evidence that the buyer had 
paid the freight was immaterial. 
Boyle v. Ward, 123 Me. 376, 123 A 42. 


{h] Res inter alios acta.——In a 
seller’s action for the price of goods 
sold to be delivered f. 0. b., any dif- 
ference between the carrier and the 
buyer was not involved, so that ex- 
clusion of evidence thereon was prop- 
er. Virginia-Carolina Chemical Co. v. 
Laney, 100 S. C. 185, 84 SE 424. 


68. Webster Bros. Milling’ Co. v. 
Bingham, 14 Ariz. 50, 125 P7095; Mat- 
tison v. Connerly, 46 Mont. 103, 126 P 
851. 


[a] Sale or bailment; evidence in- 
admissible.—In an action against a 
milling company for the price of 
grain, which, after being stored at 
the mill, was destroyed by fire, where 
defendant claimed that it was bailee 
only, proof that the company had 
sufficient grain at the time of the 
fire to return all grain in storage was 
properly refused where there was no 
agreement that the grain in suit 
might be commingled with other 
grain, and no custom to that effect 
was shown. Webster Bros. Milling 
Co. “wa Bingham, 14 Aria, 50; i252 
709. 


[b] Absolute or conditional sale; 
evidence admissible.—Evidence in an 
action for the price of posts that de- 
fendant used some of them is ad- 
missible in support of plaintiff's ver- 
sion that the sale was absolute, and 
not, as contended by defendant, con- 
ditional. Mattison vy. Connerly, 46 
Mont. 103, 126 P 851. 

69. Ark.—May, etc., Co. v. Farm- 
ers’ Union Mercantile Co., 126 Ark. 
121, 189 SW 1053. 


Colo.—Napier v. John V. Farwell 
Co., 60 Colo. 349, 153 P 694, 


Ga.—Cornelius v. Anderson, 25 Ga. 
A. 183, 102 SE 925. 


N. Y.—Greenbaum y. Greenfield, 114 
NYS 832, 1 NYCivProc 44. 


Wis.—Wilson v. Solberg, 145 Wis. 
573, 1830 NW 472. 


[a] Evidence held admissible.— 
Where defendant testified that when 
the order was given no sample was 
shown, but, that the goods were to be 
the same as those formerly purchased 
from plaintiff, and plaintiff testified 
that defendant stated when he gave 
the order that he wanted another lot 
of goods the same as plaintiff had 
made the last time, evidence was ad- 
missible to show what kind of goods 
defendant had theretofore ordered and 
the price. Greenbaum v. Greenfield, 
114 NYS 832, 1 NYCivProc 44. 


{[b] Evidence held inadmissible.— 
(1) In a suit to recover for goods 
sold, testimony of plaintiff’s officer 
that plaintiff sent an invoice to de- 
fendant having printed on it that all 
claims or objections must be made 
within ten days was inadmissible to 
show the terms of the _ contract. 
May, etc., Co. v. Farmers’ Union Mer- 
ecantile Co., 126 Ark. 121, 189 SW 
1058. (2) In an action for the price 
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comply,’? damages to defendant for breach of con- 
tract by plaintiff,7* and the retention or return of 
goods by defendant.74 
defendant’s liability and not as to the amount of the 


Where the dispute is as t6 


of goods sold, a superseded agreement 
between the parties was inadmissible. 
Napier v. John V. Farwell Co., 60 Colo. 
319, 153 P 694. (3) The issue as to 
whether the weight of potatoes 
shipped to, and handled by, defendant 
on a commission basis and paid for 
on that basis was more than that re- 
ported by defendant was immaterial, 
where the correspondence between the 
parties after a controversy had arisen 
as to whether shipment was on a 
straight sale or on a commission ba- 
sis showed that the shipper Virtually 
acquiesced in the weight as reported. 
Cornelius v. Anderson, 25 Ga. A. 183, 
102 SE 925. (4) A duplicate bill of 
sale, made and dated after the con- 
tract of sale and not shown to have 
been a part of it, and containing a re- 
striction as to the time within which 
claims should be made by the buyer, 
is inadmissible. Wilson vy. Solberg, 
145 Wis. 573, 130 _ NW 472. 


70. Piccoli v. Paramount Lubri- 
eants:,(Co:,'.80" Colo. £175,250. Pi 4or 
Hall v. Sears, 210 Mass. 185, 96 NH 
141; Gourd v. Healy, 165 App. Div. 
288, 150 NYS 1006; Curtin v. People’s 
Natural Gas Co., 233 Pa. 397, 82 A 503. 


[a] Mortgaging property.—In an 
action for the price of goods, admis- 
sion in evidence of mortgages on the 
goods by plaintiff to show plaintiff's 
ownership which was denied was not 
error, in view of prior admission of 
testimony of existence of the mort- 
gage. Curtin v. People’s Natural Gas 
Co., 233 Pa. 397, 82 A 503. 


[b] Stolen goods.—In an action for 
the purchase price of goods which de- 
fendant claimed had been stolen from 
him, where it was admitted defendant 
was the only importer of: those goods, 
evidence as to his ‘disposition of a 
shipment of such goods and as to the 
theft and his discovery of his loss 
in admissible. Marcus v. Mayer, 147 
NYS 973. 


[c] Evidence held inadmissible.— 
Evidence that the seller did not own 
the property when the contract was 
made was inadmissible when the buy- 
er’s possession had not been threat- 
ened. Piccoli v. Paramount Lubri- 
cants Co,,280" Colo. 175) 2507 Pr 149. 


71. Arkansas Retail Credit Men’s 
oS v. Lester, 94 Ark. 195, 126 SW 


[a] Evidence held admissible.—In 
an action for the subscription price 
of a credit guide for a certain dis- 
trict, evidence as to the percentage 
of people whose rating was published 
as compared with those doing busi- 
ness in the district was competent 
to show whether the contract to pub- 
lish a guide containing the names, 
addresses, and general credit stand- 
ing of all those purchasing goods in 
the district as furnished by subscrib- 
ers had been complied with. Arkan- 
sas Retail Credit Men’s Assoc. v. Lest- 
er, 94 Ark. 195,126 SW 712. 


72. See supra § 468. 


73. Barry v. Danielson, 78 Wash. 
453, 189° PB: 223. 


[a] Evidence held admissible.— 
Where the seller delivered a piano 
player of a different make from the 
kind he had contracted to sell, and the 
buyer accepted the instrument deliv- 
ered, evidence that the player deliv- 
ered was as good as the one contract- 
ed to be sold, and was of equal cred- 
it with the public, was admissible on 
the question of ‘damages. Barry v. 
Danielson, 78 Wash. 453, 139 P 223. 


74 Northwestern Rug Mfg. Co. v. 
Russellville Furniture, ete, Co., 22 
Ala. A. 404, 116 S 314; Keystone Lub- 
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claim, a copy of plaintiff’s book of original entry 
Evidence of a prior sale by plain- 
tiff to defendant is admissible where the contract 
sued on is inseparably connected with an adjustment 


is irrelevant.7° 


of the prior transaction.*® 
Letters. 


sues, are competent evidence.‘*® 


Declarations of plaintiff made in his own interest 
in the absence of defendant are incompetent.’® 
is also incompetent to prove, as against plaintiff, 
declarations of a third person who was not his agent, 


and had.no power to bind him.®° 


[§ 1006] (2) Modification, Substitution, or Re- 
Evidence is admissible in an 


scission of Contract. 


In accordance with the general rule,‘7 
letters written by the parties, if relevant to the is- 
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contract of sale,8! and prior ‘contracts and course 
of dealing thereunder may be considered as bearing 
on a new contract canceling prior contracts, where 
defendant sets up the new contract and claims a 
set-off thereunder.*? 
is defended on the ground of rescission, evidence is 
admissible to prove’* or disprove** rescission or the 
right to rescind,®® or a waiver of such right;®° but 
before evidence of an offer to return the goods is 
admissible, a foundation must be laid by proving a 
right to reseind.’? 
whether defendant was exercising good faith in at- 
tempting to rescind,®* and on such issue evidence is 


Where an action for the price 


Evidence is admissible to show 


admissible to show a decline in the market price of 


action for the price to show a modification of the 


ricating Co. v. Farmers’ Oil, etc., Co., 


15 Ga. A. 107, 82 SE 665; Hein v. 
eee renee, 134. Wis. 582, 115 NW 
[a] Thus (1) where, in an action 


for the price of a machine, the ques- 
tion was as to the identity of the 
machine produced on the trial, and it 
appeared that the buyer returned the 
machine to the residence of plaintiff, 
an agent of the seller, and delivered 
it to plaintiff’s wife, the court proper- 
ly ruled that the wife, as agent of the 
husband, might testify as to what 
took place at the time of delivery by 
the buyer, and what she did with the 
machine by way of turning it over to 
her husband. Hein v. Mildebrandt, 
134 Wis. 582, 115 NW 121. (2) But 
her testimony bearing on the identity 
of the machine was properly exclud- 
ed. Hein v. Mildebrandt, supra. (3) 
Evidence of what the buyer did with 
pillows retained on return of other 
merchandise was immaterial. North- 
western Rug Mfg..Co. v. Russellville 
Furniture, ete., Co., 22 Ala. A. 404, 116 
S 314. (4) In an action on a prom- 
issory note in payment of phono- 
graphs, where the purchaser had re- 
fused to accept the machines and 
claimed that the seller had retaken 
them, evidence that the machines 
were about to be sold on the “on 
hand sale” after refusal of the pur- 
chaser to take them, and that in or- 
der to save them the seller ordered 
them held for the use of the purchas- 
er until the matter could be adjusted, 
was improperly excluded. Brenard 
Mfg. Co. v. Sullivan, 21 Ala. A. 44, 104 
S 887. (5) In an action for the price 
of oil, it was error to exclude from 
evidence a written contract offered by 
plaintiff giving the purchaser an op- 
tion to return unsatisfactory oil with- 
in ninety days without charge for any 
amount consumed, where defendant 
admitted that the oil was not returned 
pursuant to the contract. Keystone 
Lubricating Co. v. Farmers’ Oil, etc., 
Go., 15 Ga. A. 107, 82 SE 665. 


Evidence as to rescission see infra 
§ 1006. f 

75. Horowitz v. Rosenzweig, 95 Pa. 
Super. 212. 

76. National Cash Register Co. v. 
Hosier, 251 Mich. 402, 232 NW 177. 

77. See Evidence § 1106. 

78. Ala.—Curb v. Stewart, 210 Ala. 
341, 98 S 24. 

Fla.—Cottondale State Bank v. Bur- 
roughs Adding Mach. Co., 61 Fla. 143, 
54 S 896. 

Ida.—Grisinger v. Hubbard, 21 Ida. 
469, 122 P 853, AnnCas1913H 87 

Ind.—Buckeye Window Glass iGo. v. 
Stewart-Carey Glass Co., 60 Ind. A. 
302, 110 NE 710. 

COue, Ve 


Wimberly, 14 La. A. 58, 129 S 431. 


Mass.—Boston Cons. Gas. Co. v. 
Folsom, 237 Mass. 565, 1380 NE 197. 


S. C.—Anderson v. Merchants’ Gro- 


Ceryn' Gor, 199 Se Cx383,784 SH 109, 
Tex.—Mendiola v. Garza, (Civ. A.) 
185 SW 391. 


Va.—Davis v. Cole, 115 Va. 501, 79 
SE 1038. 


[a] Tllustrations.—(1) In an ac- 
tion for the price of a gasoline en- 
gine bought by defendant’s agent, a 
letter by the agent, stating that the 
man who wanted the engine had de- 
cided that a certain one was too small 
and asking the seller to give the writ- 
er his opinion on the subject, was 
admissible as a part of the history of 
the transaction.. Young v. Robinson, 
Chex Giving Ags LS be S Wigs loc Ce)! cA: 
letter, written by the buyer of paint 
to the seller some months after the 
purchase, inclosing twenty-five dol- 
lars and promising to “send the bal- 
ance in a short while,’ was admissi- 
ble. Curb v. Stewart, 210 Ala. 341, 
98 S 24. 


[b] Offer to return goods.—The 
buyer’s letter written twenty days 
after it received the goods, stating 
that they were held subject to the 
seller’s order, was admissible on the 
issue of the buyer’s offer to return 
for fraud inducing the sale. Ander- 
son v. Merchants’ Grocery Co., 99 S. 
C. 383, 84 SE 109. 


[ec] Letter held inadmissible.— 
Letters, constituting correspondence 
between a gas company and the own- 
er for which it installed a gas fired 
boiler, all written after the contract 
was made and the boiler installed, 
could not affect the rights of the par- 
ties in the gas company’s suit for the 


price, and were properly excluded. 
Boston Cons. Gas Co. v. Folsom, 237 
Mass. 565, 180 NE 197. 

79. Ross v. McLean, 56 App. (D. 


Cc.) 62, 10 F. (2d) 627 [certiorari den 
270 U. S. 656 mem, 46 SCt 353 mem, 
70 L. ed. 784 mem]. 

Self-serving declarations generally 
see Evidence §§ 193-208. 

80. Stevens Tank, etc., Co. v. Ber- 
lin Mills Co., 112 Me. 336, 92 A 180. 

Declarations and admissions by 
strangers generally see Evidence § 
489. 


81. <A. D. Granger Co. v. Universal 
Mach. Corp., 198 App. Div. 234, 183 
NYS 711, 189 App. Div. 905, 178 NYS 


875; Manganese Steel Safe Co. v. First 


State Bank, 28 S. D. 426, 134 NW 
886. 
[a] Yustration.—In an action for 


the price of machines sold under ex- 
ecutory contract, exclusion of rele- 
vant evidence as to changes in the 


La.—McCaskey Register 


the goods since the contract was made.*® 
that defendant tendered a return of the goods and 


Evidence 


machines “by agreement during the 
process of manufacture, so that they 
were nevertheless manufactured ac- 
cording to contract, was error. A. D. 
Granger Co. v. Universal Mach. Corp., 
193 App. Div. 234,,.183 NYS 711, 189. 
App. Div. 905, 178 NYS 875. 


82. Scandinavia Belting Co. v. 
See ITs) Coy s253iePan 26s) Liens 

he 

83. "Gy, SS. Bankw Meee 209 


App. Div. 136, 204 NYS 51 


84, Jordan v. Austin, a Ala. 585, 
50S T7032 
[a] Evidence held admissible.—In 


an action on a note given for a horse, 
Where defendant set up breach of 
warranty and testified that he had 
written plaintiff complaining of the 
horse, offering to return it, and claim- 
ed a rescission, plaintiff ‘could show 
that he had written defendant de- 
manding payment of the note and had 
received no reply, since such evidence 
contradicted defendant’s contention. 
Paes v. Austin, 161 Ala. 585, 50 S 


85. Jordan Vv. Austin, supra; 
Orange Crush Co. v. Stacy-Merrill 
Fruit Co., 156 Minn. 436, 195 NW 147. 


[a] Evidence held admissible.— 
As bearing on the right of rescission, 
plaintiff could show by defendant’s 
witnesses that defendant had subse- 
quently traded the horse or permitted 
his son to do so. Jordan v. Austin, 
161 Ala. 585, 50 S 70. 


86. Gorman-Gammill Seed, ete. 
ce v. Carlisle, 220 Ala. 116, 124. S 
87. American .Case, etc. Co. v. 


WV aROR, etc., Co., 22 N. D. 187, 1838 NW 


88. Jones v. 
(Mo.) 254 SW 4. 


[a] Statements by defendant.—In 
an action for the price of cotton 
sheeting, where defendant sought to 
rescind the contract and reject the 
goods on the grounds that they were 
of inferior quality, and where at the 
time of such attempted rescission the 
market price on sheeting had dropped 
to less than half of what it was at 
the time the contract was made, tes- 
timony by a former employee of de- 
fendant as to a conversation had with 
one of its officers wherein such offi- 
cer had said: “I am sick and tired of 
this whole situation; I am going to 
start something. I am about ready 
to make some wholesale cancellations 
and make some money for my con- 
cern,’ was relevant on the question 
of defendant’s good faith and motive 
in rejecting the goods. Jones v-. 
Werthan Bag Co., (Mo.) 254 SW 4. 

89. Jones v. Werthan Bag Co,, su- 
pra. 


Werthan Bag Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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was then holding them subject to plaintiff’s order,?® 
or that, after defendant had returned the goods, and 
they were again sent to him, he stored them for 
plaintiff, as instrueted,®! is admissible, and a recon- 
veyance of the goods to plaintiff may be shown;°? 
and when rescission was prevented by the promises 
of plaintiff to make good the deficiency on which 
the right to rescind was based, proof of such facts 
is competent.°? §o, although an order is not sub- 
ject to countermand, a letter countermanding it is 
admissible, in an action on an open account, to show 
that the seller’s action should have been for breach 
of contract.°* Where the defense was that the ar- 
ticle sold was not as represented, and there was no 
evidence that defendant had offered to return it, or 
that plaintiff had offered to rescind, and plaintiff 
had received a check on which payment had been 
stopped, defendant’s testimony that plaintiff had not 


offered to return the money paid was not inadmis- 
sible.®® 


Time of rescission. Failure of defendant to in- 
spect and reject the goods within a reasonable time 
may be shown.®° Where the cause of action had 
accrued at the time the action was commenced, plain- 
tiff is not entitled to show a subsequent rescission of 
the contract by defendant.®* 


[§ 1007] (8) Value of Goods in General.°® 
While evidence of value is not generally admissible 
where there is an agreed price,®® it has nevertheless 
been held that, where the seller sues on the common 
counts or quantum meruit, evidence establishing a 
contract in which the price was agreed on may be 
received as tending to show the value.t So it has 
been held that even where the price is agreed on, 
defendant may, in case of fraud, show the true val- 
ue in diminution of the price. In an action on quan- 
tum meruit for the value of goods alleged to have 


90. Osborne v. Ringland, 122 Iowa 
329, 98 NW 116. 


91. U. S. Bank v. McCreery, 
App. Div. 136, 204 NYS 518. 


92. Kentucky Lumber Co. v. Mid- 


see supra § 41. 


99. 
209| 4. 


Co. v. Basshor, 
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See supra § 41. 

Baltimore, etc., R. Co. v. Carter, 
133 Md. 551, 105 A 760; 
82 Md. 397, 33 A 635; 
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been. accepted in place of those contracted for, evi- 
dence of the difference in value between the goods 
contracted for and those accepted is inadmissible.* 

On the issue whether the goods were sold for their 
reasonable value or at a fixed price, where plaintiff 
contends that the price claimed by defendant was 
much lower than the reasonable value, evidence is 
admissible to show that the articles purchased were 
but a part of a larger bill on which plaintiff was mak- 
ing prices. Evidence is also admissible on such 
issue to show that plaintiff had offered practically 
the same articles to a third person at practically the 
same. price as claimed by defendant.° The rules 
governing the admissibility of evidence as to the 
value of “personal property® are, in general, appli- 
cable in determining the value of goods sold.” 
Where defendant claims that the article sold is of 
no value, defendant may show the cost of repairing 
and correcting all defects, by the testimony of the 
person who repaired the article after the sale.* Evi- 
dence is admissible to show whether the goods were 
searce or plentiful,® and that the goods were defec- 
tive;'® and evidence of the value of the goods with 
and without the disputed articles may be given when 
there is a dispute as to the goods sold.1* But evi- 
dence of the amount plaintiff paid for the goods is 
inadmissible to show their value.t? Evidence as to 
the market price at places other than the place of 
sale is not admissible,+® and evidence is not admis- 
sible as to the value of the article for a special pur- 
pose,?* and it cannot be shown what was the market 
price an unreasonable time after the sale.t° Offers 
to purchase all of plaintiff’s goods for a year are not 
competent to show the market value at any partic- 
ular time.?® 


[§ 1008] (4) Diminution of Price or Value.!7 
In an action by the seller for the price or value of 
goods sold, any evidence relevant and material to 


amount and value of the lumber used 
is admissible upon the issue of value. 
Dean v. A. G. McAdams Lumber Co., 
(Tex. Civ. A.) 172 SW 762 

_[b] Subsequent wale in an ac- 
tion for the purchase price of a jack, 


City, ete.,, R. 


dleton, 41 SW 48, 19 KyL 471. 


93. Lewis v. Taylor, (Tex. Civ. A.) 
24 SW 92. 
94. Martin, etc., Paint Co. v. Dan- 


iels, 27 Ga. A. 302, 108 SE 246. 
95. O’Brien v. Ellarbee, 14 Ga. A. 
333, 80 SE 864. 


96. Gorman-Gammill Seed, etc, 
Co. v. Carlisle, 220 Ala. 116, 124 S 288; 


Jones v. Werthan Bag Co., (Mo.) 254 
SW 4. 
{a] Promise by seller on the buy- 


er’s giving a renewal note that, if the 
goods proved unsatisfactory, the buy- 
er would not have to pay,.~was admis- 
sible for the purpose of determining 
whether the buyer rescinded within a 
reasonable time. Gorman-Gammill 
Seed, etc., Co. v. Carlisle, 220 Ala. 116, 
124 S 288. 


[b] Decline in market price.—In 
an action for the purchase price of 
cotton sheeting, evidence that the 
market price had declined from twen- 
ty-six cents per yard, the contract 
price, to thirteen cents on the date of 
attempted rescission, and to ten cents 
a month later, was admissible on the 
question of defendant’s failure to in- 
spect and reject with reasonable 
promptness. Jones v. Werthan Bag 
Co., (Mo.) 254 SW 4. 


97. Johnson vy. Hamilton, 
BAOmoo Peed ile 


98. Evidence as to price generally 


24 Or. 


Birdsall Co. v. Palmer, 74 Md. 201, 21 
A 705; Metzler-Hegsted Lumber Co. 
v. Farmers’ Union Warehouse, etc., 
COmmCLOr soos dos Ee aoG, 


[a] Rule applied.—In an action on 
common counts for the value of poles 
to be delivered f. o. b. the buyer’s 
cars, but which poles when ready for 
delivery were lost in a storm, owing 
to the buyer’s failure to furnish cars 
in time, the prices fixed by the con- 
tract would be admissible in deter- 
mining the value of the poles. 
more, ete, R. Co. v. Carter, 133 Md. 
551, 105 A 760. 


2. Wade v. Scott, 7 Mo. 509; Beeck- 
er v. Vrooman, 13 Johns. (N. Y.) 302 


Evidence on diminution of price or 
value generally see infra § 1008. 


3. Isbell-Porter 
126 App. Div. 713, 111 NYS 332. 


4 Coleman v. Forrester, 178 Mo. 
A. 57, 168 SW 268. 

5. Coleman v. Forrester, supra. 

6. See Evidence §§ 133-155. 

7. Boyle Ice Co. v. California Ice 
Co., 194 Ill. A. 475; Monroe v. Arthaud, 
(Mo. A.) 186 SW 554; Dean v. A. GC 
Adams Lumber Co., (Tex. hha Na) ale 
SW 762. 


[a] Estimates.—In an action 
against a contractor for the value of 
lumber, an estimate by the superin- 
tendent of the building showing the 


Balti-. 


Co. v. Heineman, | 


where the purchasers claimed that he 
was wholly worthless; evidence that 
he was thereafter sold to satisfy a 
judgment and brought over one hun- 
dred dollars was admissible. Monroe 
v. Arthaud, (Mo. A.) 186 SW 554. 


8 Ames Portable Silo, ete., Co. v. 
Gill, (Tex. ‘Civ..A.) 190 Sw 11380: 


9. Diether v. Ferguson Lumber 
Co., 9 Ind, A. 173, 35 “NE 843536 NE 
765. 

10. Birdsall Co. v. 
201, 21 A 705; 
N. Y. 522. 


11. Staats v. Hausling, 
526, 50 NYS 222. 


12. Greenburg v. Childs, 
110, 89 NE 679. 


13. Diether v. Ferguson Lumber 
ae 9 Ind. A. 1738, 35 NE 8438, 36 NE 

14. Bouton  v. 
(Mass.) 530. 

15. Vickery v. Evans, 16 Ind. 331 
(where evidence as to the price a year 
after the sale was held to be inadmis- 
sible). 

16. Clews v. Reilly, 6 NYS 640. 

Offers to buy or sell as evidence of 
market value generally see Evidence 
§ 150. 

17. Recoupment, set-off, or coun- 
terclaim see infra § 1009. 


Palmer, 74 Md. 
Moffet v. Sackett, 18 


22 Misc. 


242 Mil. 


Reed, 13 Gray 
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defendant’s claim for diminution of the price or val- 
ue is admissible if otherwise competent.1® 
defendant claims eredit for goods returned, evidence 
that such had been the course of dealing between the 


parties is admissible.1® 


Lumber 
£2) oH. 


18..--U; Tallahatchie 
Col vz River side Lumber Co., 
(2d) 38. 


Ala.—Southern Cotton Oil 
Dowling, 204 Ala. 303, 85 S 544. 

Ark.—Cleveland-McLeod Lumber 
Co. v. Hopson, 97 Ark. 109; 183 SW 
$23. 

Ky.—Pictorial Review Co. v. Smith, 
222 Ky. 329, 300 SW 871. 

Md.—Webster v. Moore, 
572, 71 A 466. 

Mo.—Wade v. Scott, 7 Mo. 509. 

N. Y.—Beecker v. Vrooman, 
Johns. 302. 

Or.—L. B. Menefee Lumber Co. v. 
MacDonald, 122 Or. 579, 260 P 444. 

Pa.—Nomordust Chemical Co. v. 
Eberts, 59 Pa. Super. 295. 


Conny: 


108 Md. 


13 


[a] Evidence held admissible.— 
Excluding evidence of the cost of 


loading lumber on cars was erroneous, 
in an action for the purchase price of 
lumber to be loaded on cars, where, 
because of removal of tracks, with- 
out fault of either party, the buyer 
was required to remove and ship the 
lumber by water, he being entitled to 
an allowance of such cost of the lum- 
ber. Tallahatchie Lumber Co. v. Riv- 
erside Lumber Co., 12 F. (2d) 38. 


{b] Evidence held inadmissible.— 
In an action for an amount due on 
account of the sale of peanuts, where, 
under the theory of both plaintiff and 
defendant, a deduction was to be 
made for dirt, evidence as to whether 
the cars contained more than the usu- 
al amount of dirt, was properly ex- 
cluded. Southern Cotton Oil Co. v. 
Dowling, 204 Ala. 303, 85 S 544. 


19. Tabard Inn Book Co. v. Snell- 
enburg, 65 Pa. Super. 177. 


20. See Evidence § 157 et seq. 
21. Ala.—Bell v. Jenkins, 130 S 
396; Johnson-Brown Co. v. Dominey 


Produce Co., 212 Ala. 377, 102 S 606. 


Ark.—Cleveland-McLeod Lumber 
Co. v. Hopson, 97 Ark. 109, 133 SW 
823. 

* Cal.—Wilson vy. Alcatraz Asphalt 
Go. 42) Caly 130), Tee 787. 


onn.—Driver-Harris Co. v. Charles 

F. Kenworthy, Inc., 100 Conn. 719, 124 
A 808. 

Iowa.—Omaha 
Temp Brew Co., 
NW 704. 

Mass.—M. McDonough Co. v. Len- 
nox, 248 Mass. 421, 148 NE 346. 


Mo.—Ungerer v. Louis Maull 
Cheese, etce., Co., 155 Mo. A. 95, 134 
SW 56. 

N. Y.—C. M. Cecil Co. v. C. D. Wood 
Hlectric Co., 103 Misc. 687, 170 NYS 
962. 

N. C.—Armour Fertilizer Works v. 
Simpson, 183 N. C. 251, 111 SE 341. 


ee me ne v. Myers, 57 Pa. Super: 
243. 


S. C.—McCown-Clark Co. v. Muld- 
row, 116 S. C. 54, 106 SH 771. 


And see cases infra this note. 


[a] Evidence held admissible.— 
(1) On the issue of the buyer’s right 
to recoup for the seller’s nondelivery 
of a carload of peanuts, evidence that 
the peanut crop that season was the 
leading crop in that section, and that 
many tons were selling on a market 
regulated and controlled daily, was 
not incompetent, although inconse- 


Beverage Co. v. 
185 Iowa 1189, 171 


-quential. 


SALES 


So if | claim. 


plea of set-off, 


Johnson-Brown Co. 

Dominey Produce Co., 212 Ala. 377, 
102 S 606. (2) Where, in an action 
for the price of timber delivered and 
accepted under a contract of sale of 
pine, oak, cypress, and gum timber, 
both parties testified that timber 
blown down by a cyclone was to be 
delivered and accepted under the con- 
tract, and the only dispute was as to 
whether deduction should be made for 
any damage found in such timber, 
evidence that cyclone timber was ac- 
cepted by agreement in part perform- 
ance of the contract was within the 
issues. Cleveland-McLeod Lumber 
Co. v. Hopson, 97 Ark.- 109, 1383 SW 
823. (3) In a seller’s action for the 
price of castings which the buyer had 
contracted to sell to a customer, that 
time was of the essence of the buyer’s 
contract with the customer was ad- 
missible if brought home to the sell- 
er before accepting the buyer’s order. 
Driver-Harris Co. v. Charles F. Ken- 
worthy, Inc., 100 Conn. 719, 124 A 808. 
(4) In an action for the purchase 
price of coal, where defendant in his 
answer sought to recoup because he 
was obliged to obtain other coal ata 
higher price when plaintiff failed to 
deliver all of the coal contracted for, 
the court properly admitted evidence 
of damage to defendant through being 
compelled to pay a price higher than 
that fixed in the contract, notwith- 
standing it might become immaterial 
if the jury took the view of the evi- 
dence for which plaintiff contended. 
M. McDonough Co. v. Lennox, 248 
Mass. 421, 148 NE 346. (5) Where 
defendant counterclaimed for breach 
of contract by misbranding the goods, 
and failing to deliver the balance, 
evidence that the parties contemplat- 
ed that the seller would incur expense 
in connection with advertising was 
competent on the issue of the buyer’s 
damages. Goodyear Tire, etc., Co. v. 
Hershenstein, 221 App. Div. 592, 224 
NYS -500, (6)* In “an “action ‘on. a 
promissory note, wherein defendant 
counterclaimed for breach of contract 
whereby plaintiff was to supply a cer- 
tain number of flashlight cases, un- 
der an agreement not to sell or manu- 
facture such cases for any one else 
for one year, it was error to exclude 
evidence that plaintiff had sold his 
business to one of defendant’s cus- 
tomers. C. M. Cecil Co. v. C. D. Wood 
Klectric Co., 103 Misc. 687, 170 NYS 
962. (7) In an action on a note for 
fertilizer, which defendant claimed 
was not promptly delivered as agreed, 
evidence that plaintiff's agent was ac- 
quainted with the quality of defend- 


ant’s soil, and informed of the pur- 
pose for which the fertilizer was to 
be used, was improperly excluded. 


Armour Fertilizer Works v. Simpson, 
433) N.C. 251, LET SE341.~ (8) 7A pur- 


chaser of fertilizer, claiming delay in, 


shipment, may show, when sued on a 
note given therefor, the relative pro- 
duction of his land with and without 
the fertilizer, and the usual effect un- 
der ordinary conditions of delayed 
planting when fertilizer is used, and 
evidence as to cultivation and tillage, 
the crop planted, when planted, qual. 
ity of the soil, and the condition of 
the weather and the seasons may be 
considered. Armour Fertilizer Works 
v. Simpson, supra. (9) In an action 
for the price of automobile supplies, 
where defendant seeks to set off a 
loss of profits on resale of automo- 
biles purchased from plaintiffs, which 
plaintiffs failed to deliver, it is prop- 


{§§ 1008-1009 


[§ 1009] (5) Recoupment, Set-Off, or Counter- 
Evidence which is competent under the gen- 
eral rules?° and relevant and material on the ques- 
tion of defendant’s right to damages, set up under a 


counterclaim, or recoupment,?+ is 


er to permit plaintiffs to show that 
they directed defendant how and 
where he could obtain automobiles 
identical with those which were not 
delivered to him, and at exactly the 
same price which he had agreed to 
pay, and that defendant had made no 
effort to secure such cars. Riess v. 
Myers, 57 Pa. Super. 243. (10) When 
a buyer of fertilizer could not pro- 
cure other fertilizer on the seller’s 
failure to deliver, evidence as to the 
difference between the crop on which 
the fertilizer was to be used and fer- 
tilized crops on adjoining land of sim- 
ilar quality worked in the same way 
was admissible. McCown-Clarke Co. 
v. Muldrow, 116 S. C. 54, 106 SE 771. 


[b] Evidence held inadmissible.— 
(1) On the issue of a buyer’s right 
to recoup for the seller’s nondelivery. 
of a carload of peanuts, evidence that 
the first carload was shipped while 
the senior member of the firm was 
out of the county was immaterial. 
Johnson-Brown Co. v. Dominey Prod- 
uce Co., 212 Ala. 377, 102 S 606." @) 
Where a seller suing for the price of 
lumber delivered admitted that he 
had cut three or four trees on the 
land of the buyer, the buyer, setting 
up a counterclaim, could not show the 
amount of timber cut on his land 
without showing that the seller cut 
the timber, for the seller was not 
bound beyond his admission. Cleve- 
land-McLeod Lumber Co. v. Hopson, 
97 Ark. 109, 183° SW 823. §(3) Invan 
action for the price of machinery, the 
question as to the expense of sending 
fruit to cold storage while the fruit 
canning machinery bought was out of 
order was properly excluded, where 
expense was not incurred and was not 
claimed by defendant as an element 
of damages. Burrell v. Southern Cal- 
ifornia- Canning ‘Co., 35 Cal.) Asilegy 
169 P 405. (4) Telegrams showing 
that the buyer’s customer canceled a 
contract because of the seller’s delay 
in completing castings sold to the 
buyer was properly excluded, where 
telegrams were.dated December, 1919, 
and the buyer extended the time for 
delivery to Jan. 15, 1920. Driver- 
Harris Co. v. Charles F. Kenworthy, 
Inc., 100 Conn. 719, 124 A. 808) = GS) 
Evidence of loss of sales because of 
the sale of powdered buttermilk was 
properly excluded where it did not 
appear that powdered milk was harm- 
ful and defendant sold it to his cus- 
tomers with knowledge that it had 
been powdered. Caudill v. Finley, 
223 Ky. 368, 4 SW (2d) 544. (6) In 
an action for the price of cans sold, 
wherein defendants sought to recoup 
damages for plaintiffs’ partial breach 
of the contract, the exclusion of de- 
fendants’ prior contract for the sale 
of canned tomatoes was _ proper. 
Strasbaugh v. Steward Sanitary Can | 
Co., 127 Md. 632, 96 A 863. (7) In an 
action against a retailer for the price 
of goods sold him by a wholesaler, 
where the retailer claimed recoupment 
for defects in the goods, evidence to 
show that such defects became gen- 
erally known, and injured his busi- 
ness, was properly excluded, as the 
damages sought to be shown were not 
sufficiently certain to permit a recov- | 
ery therefor. Jackson Sleigh Co. v. |, 
Holmes, 129 Mich. 370, 88 NW 895. |. 
(8) In an action for the price of lum- 
ber sold, where defendant counter- 
claimed for damages from plaintiff's 
failure to ship certain other lumper 
on a written order, such order not 
signed by defendant, and which, al- } 


For later cases, developments anid changes in the law see Annotations, ‘same title and section number, 
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admissible. 


inadmissible.?4 


[§ 1010] c. Weight and Sufficiency?5—(1) To 
Warrant Recovery by Plaintiff—(a) In- General. 
The general rules as to weight and sufficiency of evi- 
dence in civil actions®* are applicable in actions for 


though plaintiff's name appeared on 
it, did not in terms purport to bind 
him, and was never acted on, was in- 
admissible. Scott v. Boeeckeler Lum- 
ber Co.,.(Mo. A.) 186° Siw) 1104. (9) 
Where it is not shown that a con- 
tractor was put to any extra expense 
on account of delay in furnishing 
stone by reason of increase in wage 
scale, evidence of such increase is im- 
material. Forburger Stone Co. v. 
Young, 112 Nebr. 345, 199 NW 505. 
(10) Where goods manufactured by 
plaintiff for defendant were shipped 
direct from plaintiff’s factory to de- 
fendant’s customers, a_ settlement 
made by defendant with customers 
for claimed defects and short count, 


~ without the knowledge of the plain- 


tiff, and without any thorough exam- 
ination of the goods claimed to be de- 
fective, was not binding on plaintiff; 
plaintiff’s liability in such case being 
determined by ascertaining the condi- 


. tion of the goods as they were turned 


out by plaintiff and the loss in the 
market price by reason of imperfect 
work. American Coated Paper Co. v. 


Pawtucket Glazed Paper Co., (R. I.) 
110 A 392. 
22. Goodman v. Saperstein, 115 


Md. 678, 81 A 695. 
23. Goodman y. Saperstein, supra. 


24. Kaplan v. American Cotton 
Oil Co., 12°F. (2d) 969; Crunden Mar- 
tin Mfze. Co. vy. Turner, 283 Pa. 545, 
129 A 580. 


25. Of evidence as to: 

Acceptance see supra § 499. 

Conformity of goods delivered with 
those contracted for see supra § 
372. 

Construction of contract see supra § 
214. 


’ 


Delivery generally see supra § 301. 

Excuse for failure to deliver see su- 
pra § 468. ; : 

Failure of consideration see supra § 
42 


Payment of price see supra § 529. 
Place of delivery see supra § 325. 
Quality of goods see supra § 441. 
Quantity of goods see supra § 388. 
Time of delivery see supra § 348. 
Waiver of delay see supra § 341. 


26. See Evidence §§ 1730-1806. 
27. See supra § 140. 
28. Jersey Ice Cream Co. v. Ban- 


ner Cone Co., 204 Ala. 532, 86 S 382; 
Stadlman v. Johnson, 23 Ariz. 498, 205 
P 327. 

[a] Evidence held sufficient.—(1) 
To show that plaintiff was the owner 
of the note and contract. Stadlman 
v. Johnson, 23 Ariz. 498, 205 P ‘327. 


_ (2) Where plaintiff's ownership of 


the account sued on was not denied, 
and there was some evidence of his 
ownership thereof, a finding that he 
owned the account is sustained by the 
evidence. Jersey Ice Cream Co. v. 
Banner Cone Co., 204 Ala. 532, 86 S 
382. 

29. J. L. Owens Co. v. Simbalenko, 
140 Minn. 68, 167 NW 276. 


[a] Evidence held to show want 
of title in plaintiff. J. L. Owens Co. 


v. Simbalenko, 140 Minn. 68, 167 NW 
27 


Evidence of damages sustained by de- 
fendant because of delay in delivery is inadmis- 
sible where time is not shown to be of the essence 
of the contract,?? or where the damages sought to 
be shown are wholly speculative and conjectural.?* 
So, where no breach of contract on the part of plain- 
tiff is shown, evidence of damage to defendant is 


ie 
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the price or value of goods sold in establishing the 
existence of a contract of sale,?? plaintiff’s owner- 
ship of the obligation on which suit is brought,?* 
title to the goods sold,?® or possession and control 
from which title may be inferred,*°® the terms of the 
contract,*! identity of the parties,?* the price?* or 
value** of the goods, compliance by plaintiff with. 


the provisions of the contract,?> or requirements of 


the statute ;°° 


: ae Hutchinson vy. Phillips, 11 Ark. 
oy. 
31. Cal—Rauer v. Merani, 
Caln6l 6,163) Px3i, -6 lt P 06r 
Ky.—Miller Supply C 
Sate Min. Co; 159° Ky. 
9: 


130 


o. v. Lime- 
696, 167 SW 


La.—Oilbelt Motor Co. v. George 
Parte tsneb Ines) fools US3, LL8s 


Mass.—Jaques v. Parker, 188 Mass. 
94, 74 NE 301. 

Mich.—Nernst Lamp Co. v. Conrad, 
165 Mich. 604, 131 NW 120. 

Minn.—Northwestern Fuel Co. v. 
Central Lumber, etc., Co., 110 Minn. 
128, 124 NW 981. 

Mo.—Huber Mfg. Co. v. Hunter, 99 
Mo. A. 46, 72 SW 484. 

N. Y.—Goldstein v. 
NYS 980. 

Tex.—San Antonio Machine, etc., 
Co. v. Central Texas Power, etc., Co., 
(Civ. A.) 295 SW 229. 

Alta.—Giese v. Bell, 9 Alta. L. 427, 


Nathan, 88 


26 DomLR 28, 33 WestLR 300; Koer- 
man v. Parlee, 3 Alta. L. 401. 
Ont.—Thayer v. Street, 23 U. .C. 


Q. B. 189; Continental Costume Co. 
vy. Appleton, 17 OntWN 258. 


32. See supra §§ 20, 21. 

83. See supra § 42. 

34. See infra § 1011. 

35. Anderson v. Council Lumber 
Co., 30 Ida. 464, 165 P 1124; Amer- 
ican Label Co. v. Kander, 938 NYS 
1108. 

36. Mosler Safe Co. v. Brenner, 


100 Mise. 107, 165 NYS 336. 


[a] Under Uniform Sales Act §§ 
63, 64 (N. Y. Personal Prop. L. §8§ 
144, 145), a judgment for plaintiff 
in an action for the price of goods 
which the buyer refused to accept 
could not be sustained, in the ab- 
sence of proof of notice or of inabil- 
ity to sell at a reasonable price. 
Mosler Safe Co. v. Brenner, 100 Misc. 
107, 165 NYS 336. 


37. Hardeman v. Bell, 120 Ga. 
342, 47 SE 919; Falls City Tannery 
Vv. .W;. D. Allen Mfg. Co., 205 Ill. A. 
462; Brock v. Aspenleiter, 70 Hun 
98, 28 NYS 1099; Jefferson Bank v. 
Gossett, 86 NYS 752; Ricci v.. Mc- 
Govern, (R. I.) 149 A 860. And see 
cases infra this note. 


[a] Receipt of goods of kind or- 
dered with evidence that defendant 
had ordered goods only of plaintiff 
is sufficient to sustain a judgment 
for plaintiff when the only issue is 
the identity of the goods. Cefalu 
v. Fitzsimmon-Derrig Co., 70 Minn. 
255, 73 NW 648. 

[b] Evidence held sufficient.— 
American Mineral Production Co. v. 
Helsley, 253 Fed. 427, 165 CCA 169; 
Puffer Mfg. Co. v. Alabama Marble 
Quarries, 198 Ala. 68, 73 S 415; Cook, 
ete., Contracting Co. v. Bell, 177 Ala. 
618, 59 S.273; Fair Store No. 23 
v. Denison, 168 Ark. 603, 271 SW 


327; Berger v. Kohler, 166 Ark. 496, 
266 SW 454; Leslie v. Johnson, 105 
Ark. 136, 150 SW 401;  Cleveland- 


McLeod Lumber Co. v. Mcleod, 96 
Ark, 405, 131 SW 878; Morton v. 


igval ehanOs: wodbthes Nien Amin Gy: 


and in general plaintiff’s right of © 
recovery under the contract must be established by 
a preponderance of the evidence.*? 
tablishing a prima facie case for plaintiff is suffi- 


Evidence es- 


Kohler, 70 Cal.-A. 458, 238 P 415; 
Ross v. Crowder, 57 Cal. A. 88, 206 
P 462; Globe Grain, etc. Co. 

Walker Constr. Co., 38 Cal. 
176 P 725; Reeves v:- Kinney, -16 
Calin AS ¥565> 116. 9P (3090 Younes av. 
Minkler, 14 Colo. A. 204, 59 P 622; 
Kinney v. Horwitz, 93 Conn. 211, 105 
A 4388; Daniel v. Siegel-Cooper Co., 
54 Fla. 265, 44 S 949; Swift Fer- 
tilizer Works v. Peacock, 132 Ga. 435, 
64 SE 328; Alabama Constr. Co. v. 
Continental Car, etc., Co., 131 Ga. 365, 
62 SE 160; Burkhalter v. Durrence, 
32 Ga. A. 17, 122 SE 642; Thomas 
N. Baker Lumber Co. v. Atlantic Mill, 
ete., Co., 24 Ga. A. 749, 102 SE 135; 
Corona v. De Laval Separator Co., 
24 Ga. A. 688, 102 SE 44; M. S. 
Sulunias Banana Co. v. Fruit Dis- 
patch Co.,.18 Ga. -A. 306, -89 SE 376; 
Walton v. Hancock, 14 Ga. A. 754, 
82 SE 309; Myers v. Adams, 14 Ga. 
A. 520, 81 SE 595; Rogers-McRorie 
Co. v. Robeson Cutlery Co., 13 Ga. 
Ali 495,/ 79, sSEY 3874; © Thompson tvs 
Sloss-Sheffield Steel, etc., Co., 9 Ga. 
A. 593, 71 SE 1024; Castlen v. Marsh- 
burn), Sy/Gaz fA.» 400) C607 Sy Nai 
McManus Co. v. Drexel Furniture Co., 
8 Ga. A. 158, 68 SE 859; Ederheimer 
v. Carson, 7 Ga. A. 304, 66 SE 814; 
Mitchell v. Henry Vogt Mach. Co., 
38 Ga. A. 542, 60 SE 295; R. L. Moss 
Mfe..-Co. v.- Carolina.’ Portland see 
ment Co.) d) Ga. “Ace 23275 5 MSH Oa 
McMaster_v. Dunn, 49 Ida. 241, 287 
P 201; Davidson, Grocery Co. v. 
Johnston, 24 Ida. 336, 133 P 929) 
AnnCas1915C 1129; Brown v. Scheur- 
man, 22 Ida. 724, 128 P 83; Lopate 
: Wilber v. 
Giuseppe, 205 Ill. A. 472: Wottowa 
v. Ridgly, 202 Ill. A. 384; Chicago’ 
Steel Fdy. Co. v. Andresen-Evans Co., 
199 Ill. A. 369; Liberty v. Almini Co., 
195 Ill. A. 417; Butcher Folding Crate 
Co. v. Fish, 195 Ill. A. 248; Healey 
v. Stern, 189 Ill. A. 628; McMurray 
v. George, 189 Ill. A. 182; Portage 
Rubber Co, v. Fruin Drop Forge Co., 
186 Ill. A. 11; .Kleinsmith v. Baltz, 
180 Ill. A. 369; Kinney Rodier Co. 
v. National Parlor Furniture Co., 176 
Ill. A. 282; Muhlenberg Coal Co. v. 
Hogg, 160 Ky. 588, 169 SW 981; 
Paducah Cooperage Co. ‘v. Hazel 
Heading Co. (Ky.) 118 SW 93i; 
Murphy v. St. Louis Cypress Co., 122 
La. 905, 48 S 819; Standard Oil Co. 
v. Barton, 13 La. A. 475, 128 S 701; 
Younger v. Alexandria Coca Cola 
Bottling Co., 38 La. A. 428, 123 S 
429; Watkins v. Beeson, 10 La. A. 
276, 120 S 705; Lone Star Gas Co. 
v. Winnfield Bottling Works, 9 La.’ 
A. 474, 120 S 130; Goode-Cage Drug 
Co. 'v.. National~ Cigar, Store, 1) lay 
A. 798; Gunby v. Lessassier,-5 La. 
A. (Orleans) 176; Minot v. King, 
4 La. A. (Orleans) 312; Kenner 
Cycle, etc., Works v. Ogden, 4 La. 
A. (Orleans) 210; Werlein v. Feely, 
1 La. A. (Orleans) 193; Stevens v. 
Chase, 120 Me. 549, 113 A 10; Furber 
v. Wade, 106 Me. 199, 76 A 408; 
Cassidy v. Hyland, 120 Mass. 221; 
White Pine Lumber Co. v. Manufac- 
turers’ Lumber Co., 191 Mich. 390, 
158 NW 124: Washington Lubricat- 
ing Co. v. American Sales Service, 
174 Minn. 496, 219 NW 764; Welle 
v. Pfau, 151 Minn. 279, 186 NW 578; 
Gaylord v. Rosander, 148 Minn. 49, 
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cient to warrant a verdict in his favor where no 
controverting evidence is introduced by defendant,?§ 
and such a case is made by evidence that goods or- 
dered were delivered to, and accepted by, defendant 
and that no part of the price has been paid although 
due,*® or that the goods were sent to, and received 
by, defendant,*° or to a third person at defendant’s 


181 NW. 583; C. W. La Moure Co. 
v. Cuyuna-Mille Lacs Iron Co., 147 
Minn. 433, 180 NW 540; Fortier v. 
Skibo Timber Co., 111 Minn. 518, 127 
NW 414; Hettrick Mfg. Co. v. Serv- 
ice Clothing Co., (Mo. A.) 293 SW 
466; Mathewson v. Larson-Myers Co., 
(Mo. A.) 217 SW 609; Grayson-Mc- 
Leod Lumber Co. v.*P. Heibel, etc., 
Mie o Conv (Olo. 2A). 2007 SW: 496e 
Phoenix Duster, etc., Co. v. Landau 
Grocery Co., 145 Mo. A. 456, 122 SW 
750; Tilton-Phelps Furniture Co. v. 
Wiant, 91 Nebr. 137, 135 NW 428; 
Pine-Ule Medicine Co. v. Yoder,, 91 
Nebr. 78, 135 NW 383; Herpolsheimer 
v. Acme Harvester Co., 83 Nebr. 53, 
119 NW 30; Childs v. Omaha Par- 
aphernalia House, 80 Nebr. 673, 114 
NW 941; Canadian Fish Co. v. Mc- 
Shane, 80 Nebr. 551, 114 NW _ 594, 
127 AmSR 791, 14 LRANS 443; Hunt 
v. Mewis, 17 Nebr. 422, 23 NW 10; 
Moskwa v. Nassikas, 82 N. H. 559, 
133 A 821; Friedman vy. Marine Mfg., 
etc., Co., 141 App. Div. 100, 125 NYS 
975; Wendel v. Goldsmith, 125 App. 
Dive U6 i v09L NY s “23835. Baker tv. 
Loring, 92 Hun-61, 36 NYS 644; Har- 
ris v. Uebelhoer, 84 Misc. 146, 145 
NYS 903; Robinson Clay Product Co. 
v. American Locomotive Co., 56 Misc. 
589) 107 INS: 69; Hammersen (vi: 
Schleicher, 26 Misc. 811, 57 NYS 272; 
Bromley v. Great Suburban Improve- 
ments Co., 145 NYS 927; Leventhal 
v. Benjamin, 126 NYS 633; Ward v. 
Jonasson, 114 NYS 57; Scheuer v. 
Rosenbaum, 110 NYS- 260; Muller v. 
Greenwald, 94 NYS 427; Kruckenberg 
v. Stanton Farmers’ Co-op. El. Co., 
(N= D.). 230 NW 17; Larsen v. Friis, 
48 N. D. 507, 185 NW 363; Dakota 
Coffee Co. v. Johnson, 45 N. D. 430, 
178 NW 291; Groff. v. Cook, 34 N. 
D. 126, 157 NW 973; Minot Flour 
MilleuC Om Vans WOrds, pies Ne, oud, 
137 NW 828; Empire Coal Min. Co. 
v. George M. Jones Coy 2s Oh Cir, 
ChmNe 5-1 660s 4G. 2B: Small Radio Co. 
v. ‘Southwest General Electric Co., 
141 OkI 28o, cop ck Lis; Roudebush 
v. Colonial Supply Co., 120 Okl. 292, 
251 P 474; Hi-Power Gasoline Co. 
v. Lockwood, 119 OKl. 82, 248 P 620; 
Calhoma Oil Syndicate v. Atlas Sup- 
ply Co., 117 Okl. 6, 244 P 770; Lieual- 
len v. Young, ili Okl. 153, 241. PP. 
342; Earley v. Johnson, 58 Okl. 466, 
160 P 482; Walker v. West Pub. 
Co., 55 Okl. 221, 154 P 1189; Smith 
v. Star Mercantile Co., 54 Okl. 502, 
153 P 1188; Alexander Drug Co. v. 
Olpellh, So) Ol, FGA elbs: “Ra wia: 
Yaraus v. McSweeny, 97 Pa. Super. 
200; Nemirovsky v. De Sanno, 94 
Pas usuper.) 861; Strawbridge _ v. 
Shecter, 92 Pa. Super. 61; Consoli- 
dated Fruit Jar Co. v. Leonard, 50 
Pa. Super. 113; Noble v. Erwin, 50 
Pa. Super. 72; Baltimore Brick Co. 
vy. Coyle, 18 Pa. Super. 186; North- 
western Chemical Co. v. Millers, Inc., 
(R. I.) 117 A 5382; Krumm v. South 
Dakota Cent. R. 'Co., 25S. D.° 469; 
127 NW 656; Schott’ v. Swan, 21 S. 


D. 639, 114 NW 1005; Harrell v. 
Nalle, (Tex. Civ. A.) 294 SW 963; 
Planters’ Oil Co. v. Hill Printing, 
etc., Co., (Tex. Civ. A.) 208 SW 192; 
Mendiola v. Garza, (Tex. Civ. A.) 
185 SW 391; Hippel v. Tate Furni- 
ture Co., (Tex. Civ. A.) 177 SW 133; 


Richardson v. Herbert, (Tex. Civ. A.) 
185 SW 628; Hubbard City Cotton 
Oil, etc., Co. v. Nickels, (Tex. Civ. 
A.) 133 SW 489; Stadtler v. South 
Texas Lumber Co., (Tex, (Cive Ay)! 121 
SW 1132; Jacobs v. Warthen, 115 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SALES 


Vai Oly eS Ure Sn mileeowe meee Onna 
Belcher, 104 W. Va, 178, 139 SE 653; 
Maritime Coal, ete., Co. v. Clark, 46 
INA Bes 


[ec] Evidence held insufficient.— 
(1) Where, in an action for the bal- 
ance on the price of a piano, the sell- 
er testified that he ordered another 
piano, and by registered letter noti- 
fied the buyer that the same had 
come and that he was ready to sub- 
stitute it for the one delivered, which 
was not satisfactory, and the buyer 
testified that he knew nothing there- 
of, and the registry receipt for the 
letter was not produced, the seller 
failed to sustain the burden of proof, 
which on that issue was 6n_ him. 
Garvin v. Montenegro-Riehm Music 
Co.; 104 SW 964, 31 KyL 1182. (2) 
The testimony of a witness that he 
knew of the delivery of a part of 
the articles charged to defendant, 
and another part to defendant’s over- 
seer, without any evidence as to the 
particular articles, or their value, is 
not sufficient to justify a judgment 
for plaintiff for any amount. Higgs 
v. Shehee, 4 Fla. 382. (3) In a suit 
for the price of material used by de- 
fendant in improvement of property, 
plaintiff's introduction of a waybill 
showing its shipment to defendant, 
and that he furnished it, and that it 
had not been paid for, without show- 
ing that the material was ordered or 
accepted by defendant, or that he 
was bound to accept it, did not de- 
mand a verdict for plaintiff. Pick- 
ert v. Jones, 19 Ga. A. 488, 91 SE 908. 
(4) Showing merely that plaintiff de- 
livered to defendant merchandise of 
a certain value, that defendant re- 
turned it to plaintiff by express, that 
plaintiff refused to accept its return, 
and that it is still with the express 
company, fixes no liability on defend- 
ant. Silverman v. Goldberg, 173 NYS 
505. (5) Other cases in which the 
evidence was held insufficient to war- 
rant recovery by plaintiff. Atlantic 
Coasty Line! RR. .Cos ove Drake, 21) Ga. 
A. 81, 94 SE 65; Lambert v. Loomis, 
207 Ill. A. 52; E. L. Essley Mach. 
Co. v. Dann Oil Cushion Spring In- 
sert Co., 205 Ill. A. 600; Williams v. 
Krug, 197 Ill.'A. 483; Wiborg, ete, 
Co. v. Jeffris, 161 Til. A. 311; Globe 
Bank, etc., Co. v. Rigglesberger, 109 
SW 3338, 33 KyL 96; Oglevie v. Wi- 
ley; 6 Ky.) Op." 4605) Schlatter” av. 
Young, 197 Mass. 36, 83 NE 2; West- 
erm Hat, ,etc), Coy va Berkners salige 
Minn. 4, 214 NW 475; Lieberman v. 
Templar Motors Co., 202 App. Div. 
136, 195 NYS 885 [rev on other 
grounds 236 N. Y. 139, 140 NE 222]; 
Lubetkin vy. Adel, 165 NYS 382; Berk- 
owitz v. Tuchfield, 159 NYS 685; 
Franco-American Baking Co. v. Her- 
man Raub, Ine., 142 NYS 276. [app 
dism 160 App. Div. 881, 144 NYS 
1116]; Lovejoy Co. v. Stewart Print- 
ing Co., 188 NYS 284; Kahn v. Prin- 
cess Shirt Waist Mfg. Co., 132 NYS 
337; Sokol v. Livingstone Trading 
Co., 130 NYS 1381; Crihietelli v. Pero, 
128 NYS 652; Feinstein v. Hindes, 
111 NYS 837; Thomsen vy. Alexander, 
107 NYS 718; Curlee Clothing Co. v. 
Robinson, 130 Okl. 104, 265 P 108; 
Schenbeck v. First Nat. Bank, 69 Okl. 
21, 169 P 619, LRA1918B 1066; Inou- 
ye.v. McGraw, (Tex. Civ. A.) 31 SW 
(2d) 309; Texas Hide, ete, Co. v. 
Edwards, (Tex. Civ. A.) 185 Sw 886; 
Travers v. Teese, 148 Va. 378, 138 
SE 494; Sigurdson v. Wm. Robinson 


[§ 1010 


request,4? and that the items are correct, and the 
price due and unpaid.*? 
control of personal property by plaintiff and of sale 
and delivery thereof to defendant is prima facie 
sufficient to sustain an action for the price;+® and 
it 1s generally sufficient to show that the seller has 
performed such acts as would vest title in the buy- 


So proof of possession and 


o., (Can.) [1925] 2 DomLR 19. 


38. U. S.—Dodge v. Dickson Mfg. 
, 113 Fed. 218, 54 .CCA 175. 


Colo. —Nitro Powder Co. v. Kearns, 
DO COlOmeh isha) Pars oi6e 


Ga.—White v. Crane, 62 Ga. 399. 


Ill—Acme Waste Paper Co. v. U. 
S. Paper Supply Co., 233 Ill. A. 262. 


Mich.—Young v. Hilsendegen, 192 
Mich. 358, 158 NW 836. 


Miss.—Catlett v. Brookhaven Lum- 
ber Co., 38 S 329. 


N. Y.—Columbia Metal Box Co. vz 
Gohn, 132 NYS 763 


[a] Evidence held sufficient.—(1) 
To put defendant to his proof. Co- 
lumbia Metal Box Co. v. Cohn, 132 
NYS 763. (2) Bvidence tending to 
show that the car shipped to a con- 
signee designated by defendant con- 
tained paper of the quality described 
in the contract made out a prima fa- 
cie case for plaintiff. Acme Waste 
Paper Co. v. U. S. Paper Supply Co., 
233-J1l. A. 262. (3) Other instances 
of evidence held sufficient to make a 
prima facie case. Jessoph Co. v. 
Briggs, 7 F. (2d) 883; Nitro Powder 
Co. v. Kearns, 50 Colo. 1, 114 P 396; 
Alabama Constr. Co. v. Continental 
Car, ete.,.'Co.,.131 Ga. 365, 62 SB 160k 
Wall v. Schwarz, 9 Ga. A. 845, 72 SH 
434; Young v. Hilsendegen, 192 Mich. 
353, 158 NW 836; Plumb wWasJdapwe 
Haullauer, ete., Co., 130 App. Div. 284, 
114 NYS 474; Tannebaum We Nikop, 
114 NYS) 32: 


[b] Admission (1) by defendant 
that he bought the article.set forth 
in the account sued on, the price be- 
ing stated for each article, estab- 
lishes prima facie the correctness of 
the account. Dodge v. Dickson Mfg. 
Co., 413 Fed. 218, 51 CCA 175; White 
v. Crane, 62 Ga. 399. (2) And gen- 
erally an admission of indebtedness 
by defendant is sufficient to prevent 
judgment for him. Catlett v. Brook- 
haven Lumber Co., (Miss.) 38 S 329. 


39. 
510. 


40. Colo.—Clifford v. Gienger, 
Colom AGesa couse menos 


Moen v. Cotteral, 
43, 73 NW 19 


Nebr_Hubbara v. Seitz, 58 Nebr. 
351, 78 NW 620. 


Co 


Kronman v. Silver, 
10 


115 Mich. 


N. _Y.—Sherwin-Williams Co. vy. 
Dederick, 39 App. Div. 641, 56 NYS f 
657. | 

Eng.—Bennett v. Henderson, 25 
oa 550, 3 HCL 526, 171 Reprint fj 

[a] Proof that goods were ordered 


and were sent out for delivery and 
charged to the buyer is sufficient in 
the absence of countervailing proof. 
Clifford v. Gienger, 10 Colo. A. 83, 52 
P 223; Hubbard v. Seitz, 58 Nebr. 
351, 78 NW 620: Sherwin-Williams} 
Co. v. Dederick, 39 App. Div. 641, 56 
NYS) Obi. ‘ 


41. 
653. 


42. Bowe v. Gress Lumber Co., 8 
Ga. 17, 12 SE 177. 


43. Hutchinson v. Phillips, 1 
Ark. 270; Fitzpatrick v. Caplin, 4 
D. Smith. CN. Y.) 365. 


Brown v. Grossman, 108 NYS} 
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§§ 1010-1012] 


ela 


covery.*® 


the 
the 
the 


tiff cannot recover.®° 

44. Rastetter v. Reynolds, 160 
Ind. 133, 66 NE 612. 

45. Brooks v. Gulfport Grocery 


Co., 116 Miss. 646, 77 S 657. 


46. Weight and sufficiency of evi- 
dence as to value of personal prop- 
generally see Evidence §§ 1799, 
1 3 


47. See Evidence §§ 1730-1806. 


48. Redwood City —Salt, Co. v. 
Whitney, 153 Cal. 421, 95 P 885; Wil- 
liams v. Perkins Dry Goods Co., (Tex. 
Civ. AS) 266. 5W, 7932 Jones. v.. De 
Muth, 137 Wis. 120, 118 NW 542. 


[a] Evidence held sufficient.—(1) 
To sustain a finding of value. Red- 
wood City Salt Co. v. Whitney, 153 
C@al421,95 FP 885.72) “Torsupportia 
verdict based on market price at the 
date of actual shipment. Williams 
v. Perkins Dry Goods Co., (Tex. Civ. 
A.) 266 SW 793. (3) Where, in an 
action for the reasonable value of 
goods sold and delivered, the evidence 
showed that the seller on two occa- 
sions had sent to the buyer bills for 
the goods, specifying a designated 
price, and that the buyer received 
them but made no response thereto, a 
finding that such designated price 
was the reasonable value was sup- 
ported by evidence. Jones v. De 
Muth, 137 Wis. 120, 118 NW 542. 


49. Dalhoff Constr. Co. v. Maurice, 
86 Ark. 162, 110 SW 218. And see 
eases infra this note. 


[a] Evidence held sufficient: (1) 
To support judgment for amount re- 
covered. Schlossburg v. Willingham, 
17 Ala. A. 678, 88 S 191; Barksdale v. 
Johnson, 172 Ark, 1176, 289 SW 480; 
Henry Quellmalz Lumber, etc., Co. v. 
Briney;, 157 Ark. -336,. 248° SW °290 
(holding that, in an action to recover 
upon a contract to manufacture and 
deliver different kinds of lumber at 
a price of fourteen dollars to fifteen 
dollars per thousand feet, it was not 
error for the court to allow recovery 
of fifteen dollars per thousand for 
No. 3 lumber, where the contract 
did not specify any price for this 
grade and the testimony as to the 
value of such grade was conflicting 
and such price was not contrary to 
clear preponderance of the evidence) ; 
White Sewing Mach. Co. v. Atkinson, 
126 Ark. 204, 190 SW 111; Securities 
Sales. Co, v. Nalley,. 8 La. A. 612; 
American Fnameled Brick, etc., Co. v. 
Brozek, 251 Mich. 7, 231 NW 45; Lan- 
ders v. St. Joseph Hay, etc., Co., (Mo. 
A.) 208 SW 473; Ragsdale v. Dyer, 
150 Tenn, 496,.266) SwW.,91. (2). 1o 
show that goods had no value. Ste- 
vens v. Sonnier, (La. A.) 122 S 894; 
Oxygenator Co. v. Johnson, 99 Nebr. 


641, 157 NW 339; Southern Engine, 

ete, Co. v. -Teneha Light, etc., Co., 

(Tex. Civ. A.) 196 SW 260. 
Evidence held insufficient: 


[b] 
1) To warrant amount recovered. 
Standard Growers Exch. v. Howard, 
82 Fla. 97, 89 S 345; Wisconsin Iron, 
etc., Works v. George W. Stiles 
Constra1 Cor alee Li VAN ee = (2). LO 
show that defendants were indebted 
further than the amount admitted. 
Wessell Plumbing Co. v. Webb, 13 
La. A. 147, 127 S 456. 


The mere fact that a letter from defendant to 
plaintiff acknowledged the indebtedness and promise 
to pay is not conclusive against defendant as against 
testimony of defendant that he did not purchase the 
goods or promise to pay therefor.*® 

[§ 1011] (b) Value of Goods and Amount of Re- 
The usual rules of evidence*t? apply in 
determining the sufficiency of the evidence to show 
value of the goods,*® and to establish generally 
amount due and recoverable by plaintiff.4° 
absence of any evidence of price or value, plain- 
On the other hand it has been 
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held that, although a judgment for the full amount 
claimed is erroneous where there is no proof of the 
exact value of the goods,°! the court will infer that 
they are of some value.°? 


Evidence of the agreed 


price of the goods is prima facie proof of their val- 


we.°8 


In 


[ec] Nominal amount.—Where the 
evidence admitted warranted an in- 
ference that the goods delivered by 
plaintiff to defendant were worth 
more than the amount which defend- 
ant had paid on account, but did not 
show the amount of the balance due, 
the evidence supported a verdict for 
plaintiff for’ at least a nominal 
amount. Kendrick v. Chafin, 2 Ala. 
INGER SEO Tse 

{d] Interest on amount of recov- 
ery.—Evidence that the sale was in 
April, and demand for the price short- 
ly, possibly two or three weeks, there- 
after, authorizes a finding of the dates 
of the sale and demand no earlier than 
April 30 and May 21, respectively, 
relative to the time from which to 
allow interest. Gheens vy. Brandt, 
(Mo. A.) 261 SW 694. 

[e] Duty to minimize amount.— 
In an action for the contract price 
of a large quantity of matches to be 
specially manufactured for the buy- 
er, and delivered in stipulated quan- 
tities every six months, and which 
defendant refused to accept, evidence 
held insufficient to show that all of 
the matches were manufactured be- 
fore defendant breached the contract 
by refusing to take the first install- 
ment. Lion Match Co. v. Hess, (Mo. 
A.) 253 SW 108. 

50. Pickert v. Jones, 19 Ga. A. 488, 
91 SE 908; Smith v. Hendelan, 136 
Minn. 44, 161 NW 221. And see cases 
infra this note. 


{a] Evidence held insufficient.— 
Testimony that the items in an ac- 
count for goods sold and delivered 
are “correct” is insufficient to estab- 
lish that a price was agreed upon, or 


the reasonable value of the goods 
sold. Seybolt v.. Waters, 109 Nebr. 
99, 189 NW 980. 


{b] Amount entered on books.— 
Evidence of the amount of a bill en- 
tered on plaintiff's books is insuffi- 
cient to prove the value of goods 
sold. Levitan Lumber Co. v. Yegen- 
dorf, 191 Til. A. 454. 

[c] Statements of account.— 
Where, in an action for the reasona- 
ble value of lumber sold, there was 
evidence that plaintiff furnished de- 
fendant written invoices and state- 
ments of account made up from its 
books, with information as to the 
amount of the indebtedness claimed, 
and that so far as the value of the 
lumber was concerned no question was 
raised at any time, the court was jus- 
tified therefrom in finding the reason- 
able value of the lumber. Union 
Lumber Co. v. Sunset Road Oil Co., 
17 Cal. A. 460, 120 P 44. 


51. Brink v. Berne, 29 Oh. A, 59, 
162 NE 779. 


52. Brink v. Berne, supra. See 
Bewley-Darst Coal Co. v. Ennis, 41 
Ga. As 132, 152 SE 257 (holding that 
evidence that coal sold was of the 
same grade demanded an inference 
that all of the coal possessed value 
for the purpose to which defendant 
applied some of it). 

53. Corona v. De Laval Separator 
Co., 24 Ga. A. 683, 102 SE 44; O’Beirne 
v. Greenberg, 86 Misc. 49, 148 NYS 


[§ 1012] (2) As to Matters of Defense, Recoup- 
ment, Set-Off, or Counterclaim®+—-(a) In General. 
The general rules®® govern the weight and sufficiency 
of the evidence to sustain defenses set up in an ac- 
tion for the price or value of goods sold,** such as 


85; Maeder Steel Products €o. v. 
Brewster, 154 Wash. 120, 281 P 14. 


54. Sufficiency of evidence as to: 
Conformity of goods delivered with 
those contracted for generally see su- 
pra 8 Sii2: 

Defects in: 

Quality see supra § 441. 

Quantity see supra § 3888. 
Delivery at proper: 

Place see supra § 325. 

Time see supra § 348. 

Berane of consideration see supra § 


55. See Evidence §§ 1730-1806. 


56. See cases infra this note. 


{a] Evidence held sufficient to sus- 
tain defense.—Denver Engineering 
Works Co. v. Elkin, 196 Fed. 40, 116 
CCA 55; Allen Marble Works v. 
Knighton, (Ark.) 126 SW 391; Reed 
ve, Palmer, 62 Gal. A. 209, 2116°P) 38a; 
Ventura Mfg., etc., Co. v. Warfield, 
Se Cal. Anil] S14 =Pi38 2" Boones 
Lord, 38 Ga. A. 397, 144 SH 123; Far- 
rar Lumber Co. v. Dalton, 20 Ga. A. 
138, 92 SE 946; Grant v. Cudney, 173 
Ill. A. 61; Ferguson v. Smart, 9 La. 
A. 438, 119 S 726 (prescription); Kit- 
telson v. Farmers’ El., etc., Co., 166 
Minn. 478, 208 NW 190; Farmers’ 
Handy Wagon Co. v. Askegaard, 143 
Minn. 138, 172 NW 881; Poole En- 
gineering, ete., Co. v. Jeddo-High- 
land?:Coal. (Co... 93) Ba. Super ales 
American Mfg. Co. v. Brady, 51 Pa. 
Super. 619; El Dorado Jewelry Co. v. 
Hartung, 36 Pa. Super. 463 (transac- 
tion not a sale); Yakima Sash, etce., 
Co. :v. Kopp, 140 Wash. 420, 249 P 


786; Simon. v. Saxony Knitting Co., 
103 Wash. 148, 173 P 1022; Hallisey 
ev. Musgrave, 44 N. S. 413; Browns- 


berger v. Harvey, 2 Sask. L. 481; Ban- 
nerman v. Harlow, 1 Sask. L. 301. 


[b] Evidence held insufficient to 
sustain defense.—Vieth v. Mushrush 
Lumber Co., 167 Ark. 669, 269 SW 44; 
Bassi v. Walden, 64 Cal. A. 764, 222 P 
866; French v. Atlas Milling Co., 17 
Cal. A. 226, 119 P 203; Harper Mfg. 
Co. v. Alsberg, 34 Ga. A. 288, 129 SH 
291; Harmon v. Block, 32 Ga. A. 700, 
124 SEH 548; Lewis v. Home Guano 
Co., 18 Ga. A. 621, 90 SE 104; Wil- 
liams v. Moehlman, 199 Ill. A. 35; 
Victor Electric Co. v. Miller, 194 Ill. 
A. 347; Schmalhausen v. Zukowski, 
N83 Dll. A. 305; Hull v.. Pray, 174, Tk 
A. 373 (defense of account stated); 
W. T. Rawleigh Medical Co. v. Van 
Winkle, 67 Ind. A. 24, 118 NE 834; 
Harvey v. Henry, 108 Iowa 168, 78 
NW 850; Walsdorf v. Ciolino, 13 La. 
A, 646,127 S 445; Brooks v. Harvey, 7 
La. A. 306; Corsicana Equipment Co. 
v. Bacher, 4 La. (Orleans) 415; 
Armsby v. Bryant, 3 La. A. (Orleans) 
231 (delay in delivery); Meek Co. v. 
Rohlff, 91 Nebr. 298, 1835 NW 1021; 
Nirenberg v. Gotesky, 161 NYS 265; 
Kugelman v. Ritter, 148 NYS 140; 
Bachert v. McKee, 148 NYS 1022; 
Farmers’ Handy Wagon Co. v. Ham- 
ilton, 19 Pa. Dist. 827; Levine v. Ide, 
(Tex. Civ. A.) 200 SW 428 (agree- 
ment of plaintiff not to sell goods to 
another); Birdsong v. American Pea- 
nut Corp., 149 Va. 755, 141 SE 759; 
Toledo Scale Co. v. Grusezynski, 155 
Wash. 258, 283 P 1086 (conditional 
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illegality of contract®? or want of title in plaintiff,>* 
or to support a judgment for defendant on his plea 
of recoupment, set-off, or counterclaim.°?® 


SALES 


Defend- | amount,®! or is 


ant’s damages must be proved with legal certain- 


CS Mg Beck v. Graham, 4 Sask. 
Beers 

{c] Substitution of new contract. 
—In an action for the price of goods 
sold under a written contract, evi- 
dence held insufficient to show that 
the contract of sale had been aban- 
doned, and a contract of agency sub- 
stituted therefor. W. T. Rawleigh 
Medical Co. v. Rose, 133 Ark. 505, 202 
SW 849. 


[d] Retaking or return of goods.— 
(1) In an action on a promissory 
note for phonographs, where the an- 
swer set up retaking by the seller on 
refusal of the purchaser to accept 
them, evidence held not to show that 
the seller retook them as his own, and 
he was therefore entitled to an af- 
firmative charge. Brenard Mfg. Co. v. 
Sullivan, 21 Ala. A. 44, 104 S 887. 
(2) The buyer could not defeat an ac- 
tion for the price, on the ground that 
the buyer had returned some sweaters 
as defective, where the evidence did 
not disclose the number sold and re- 
turned. Hinds v. Collegian Sweater 
Mills Co., 155 Miss; 153, 124 S 265. 
(3) Evidence held to show that the 
goods were sold on approval and were 
returned by defendants to plaintiff's 
agent in perfect egondition. Mandel 
Vv. Bahr, 209 Ti. A. 527. ~(4) In as- 
sumpsit for clothing manufactured 
by plaintiff for defendant and re- 
turned by defendant under an alleged 
right of return, evidence held to sus- 
tain a verdict for defendant. Hersh- 
eae v. Morrison, 77 N. H. 589, 89 A 


57. Ark.—Belmont v. Jones House 
Furnishing Co., 94. Ark. 96, 125 SW 
651, 140 AmSR 112. 


Cal.—Randall v. Glass, 
733, 108°P) 531. 


Ind.—Bright Nat. Bank vy. Hartman, 
61 Ind. A. 440, 109 NE 846. 


Iowa.—Hughes v. Moskovitz, 172 N 
W 7: 


N. D.—Miller Rubber Co. v. Holes, 
58 N. D. 8538, 228 NW 204. 


fa]. Evidence held sufficient (1) to 
sustain the defense of plaintiff’s vio- 
lation of statute in the sale of food 
and medicines. Bright Nat. Bank v. 
Hartman, 61 Ind. A. 440, 109 NE 846. 
(2) In an action for the price of po- 
tatoes sold, defended on the ground 
that the potatoes, being rotten, were 
sold for food in violation of statute, 
evidence held to show that the po- 
tatoes were not so sold, but were sold 
as seed. Hughes Vv. Moskovitz, 
(lowa) 172 NW 7. 


[b] Evidence held insufficient to 
show violation of statute. Randall v. 
Glass, 12 Cal: A. 788,108 P’ 581; Mil- 
ler Rubber Co. vy. Holes, 58 N. D. 
8538, 228 NW 204. 


58. Jackson v. Carter, 169 Ark. 
1154, 278 SW 32; Pacific Coast Dried 
HMruits, Co. v. Sheriffs, 81 Cal. “A: 131, 
159 P 986; Hirschberg v. Aisenstein, 
148 NYS 81; Cole v, Utah Sugar Co., 
So Utah? 148, 99 P 681. 


[a] Evidence held sufficient: 
To show that plaintiff was not the 
owner of the property. Pacific Coast 
Dried Fruits Co, v. Sheriffs, 31 Cal. 
A. 181, 159 P 986. (2) To show that 


12 Cal. A. 


(1) 


the goods were stolen property, to 
which plaintiff had no title. Hirsch- 
berg v. Aisenstein, 148 NYS 81. 

[b] Evidence held insufficient: 
(1) To show that the article bought 
was stolen property. Jackson v. 
Carter, 169 Ark. 1154, 278 SW_ 32. 


(2) To show that another than plain- 
tiff had any interest in the beets. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘Cole v. Utah Sugar Co., 35 Utah 148, 


681. 

See cases infra this note. 
Evidence heid sufficient: (1) 
recovery by defendant. 
Dominey vy. Johnson-Brown Co., 219 
Ala. 666, 123 S 52; Metal Furniture 
Co. v. Goss, 158 Ark. 145, 249 SW 
550 (defects in goods); Chattanooga 
Roofing, ete., Co. v. Porter, 128 Ark. 
639, 193 SW TOT ; J. S. Schofield’s 
Sons Co. v. Duggan, 83 Ga. A. 238, 125 
Sk 789; Rosenbluth v. Heintz Food 
Co., 208 Til) AY ’2265 Bullock Motor 
Conv Jamesiel( 2s Tiley AZ 01 iene 
tucky Motor Car Co. v. Darenkamp, 
162 Ky. 219, 172 SW 524; A. Sidney 
Davison Coal Co. v. Weston, 209 App. 
Div. 514, 205 NYS 49 [motion to dism 
app den 239 N. Y. 632 mem, 147 NE 
226 mem, and aff 240 N. Y. 705, 148 
NE 767] (nondelivery); Dorfman v. 
Werthan Bag, ete., Co., 159 NYS 798; 
Lucas v. Lundin, 158 NYS 675; Dea- 
Gonmven Loy. ca ©. pEorn Corr Lb Nixes 


99 P 
59, 
[a] 


To sustain 


1078; Breslin v. Goldstone, 144 NYS 
617; Commercial Creamery Co. v. 
Nielson, 50 N. D. 612, 197 NW 590. 


(2) To sustain the verdict as to the 
amount of defendant’s damage. Ark- 
la Sash, etc., Co. v. Fair, 176 Ark. 
U20i3).0 5: Sw (2d) 308; Moore v. Guer- 
in, 165 Cal. 534, 132 Pp 1038; Remsen 
Sand, etc., Co. v. Voiles Constr. Co., 
(Iowa) 221 NW 502; Le~>Fleur v. 
Caldwell, 196 Iowa 727, 195 NW 234 
(counterclaim for fraudulent repre- 
sentations); Mid Continent Tire Mfg. 
Co. v. Motor Equipment Co., 111 Kan. 
719, 208 P 659; O. L. Gregory Vine- 
gar, Cow VioJ., Weller Co. rGky.), Lie 
SW 247; Brickner Woolen Mills Co. 
v. Kurstin, 147 Minn. 446, 180 NW 


1015; Robertson v. Schumann, 7 Hun 
(N. Y.) 79; Stramiello vy. Parsons 
Trading Co., 142 NYS 320; J. C. Wee- 
ter Lumber Co. v. Gunderson, 47 Utah 
LOS, albu P 7983 wRauch tvs, Graham 
Mfg. Corp., 145 Va. 681, 134 SE 692; 
W. W. Sheane Auto Co. v. Williams, 
143. Wash. 352; 255) Plat 1G) Lo 
show that it was within the contem- 
plation of the parties at the time of 
contracting for the sale of oil well 
casing that losses from expenses of 
shutting down drilling operations 


would probably result from  plain- 
tiff's delay in shipping the casing. 


Producers’ Supply, ete., Co. v. Alli- 
son, (Tex, Civ, A.) 288 SW 995. (4) 
To prove that damages to the buyer 
from loss of profits on the buyer’s 
inability to sell to a third person 
were within the contemplation of the 
buyer and the seller at the time of 
making their contract. Simon sv. 
Touber, 179 NYS 79. 


[b] Evidence held insufficient: 
(1) To sustain recovery by defend- 
ant, Grissom v. Colt, 218 Ala. 336, 
118 S 580; Wayne Tank, etc., Co. v. 
Shibley, (Ark.) 295 SW 3738; Turlock 
28. 251 etc. v. Smith, 80 Cal. 3 

3, 251 P 6838; Wachsmuth vy. Heil,. 

Golo, A. VOC p28 ee | harrioke svi 
aeeien Steel, ete., Co., 58 App. (D. 
C.) 89, 25. (24) 216; Ludden, etce., 
Southern Music House v. Toney, 39 
Ga. A. 488, 147 SE 719; Hagerman 
First Nat. Bank v. Peterson, 47 Ida. 
794, 279 P 302; McConnon v. Hodge, 
26 Ida: 376, 143 °P 522; Dunbar v. 
Hisenstein, 201 Ill. A. 487; Wasson 


Coal Co. v. American Refractories 
Co., 193 Ill. A. 3874; Schlueter v. Un- 
ger, (lowa) 183 NW 446; Owens v. 
Hondell, 213 Ky. 648, 281 SW (798; 
Minor v. Paragon Plaster Co.; (Ky.) 
124 SW 268 (delay in. delivery); 
a hrlich v. Roby Motors Co., 166 La. 
5b7, di” S 5905 Cocker, Mach., ete., 


Co. v. Lane Cotton Mills Co., 163 La. 
664, 112 S 522; Detroit River Trans- 
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ty,°° and an allowance of damages is unauthorized 
where the evidence is insufficient to establish the 


purely speculative and conjectur- 


it Co. v. Aldrich, 176 Mich. 357, 142 
NW 373; ‘United ‘Iron Works vy. Twin 
City Ice, etc., Co., (Mo.) 295 SW 109 
(delay in delivery); Moran Bolt, etc., 
Mfg. Co. v. Caldwell, 240 Mo. 358, 144 
SW 472; Bauerdorf. v. Fisher, (Mo. 
A.) 222 SW 489; Motley v. BHlmen- 
horst,« 142 App. Div.7(3307) L27 a NS 
625 (deficiency in quality); Arken- 
burgh v. Aronson, 141 App. Div. 709, 


126 NYS 533; J. F. Pennell, Inc. v. 
New Jersey ‘Brass Corp., 186 NYS 
606 (delay in delivery); Dvorkin v. 
Blumberg, 180 NYS 317; Norris v. 
Hare, 126 Okl. 214, 259 P 532 (dam- 
ages for conversion); Anheuser- 


Busch v. Lenowitz, 94 Pa. Super. 184; 
Kaisha v. Govt., 7 Philippine 436; B. 
EF. Goodrich Rubber Co. v. Millers, 
Inc., (R. I.) 116 A 284; Padgitt Bros. 
Co. v. Dorsey, (Tex. Civ. A.) 194 SW 
1124; Ott v. Cream City Sand Co,, 
166 Wis. 228, 164 NW 1005 (fraudu- 
lent overcharge); Bowser v. 
Schwartz, 152 Wis. -408, 140 NW 51 
(holding that the counterclaim of a 
buyer of a clothes cleaning outfit for 
negligent installation is not estab- 
lished by the fact that several 
months later water got into'some of 
the tanks because of the covers not 
being tightly bolted down, there hbe- 
ing no presumption that this condi- 
tion had existed all the time); Mari- 
time Coal, etce., Co. v. Clark, 46 N. 
B. 1. (2) To sustain a finding as to 
the amount of defendant’s damages. 


Barrager v. Walls, 62 Cal..A. 472, 
216 P 995; Sampson vy. Penney, 151 
Minn. 411, 187 NW 135; Western 
Cooperage Co. v. Colussi, 132 Wash. 


63; 231 P.1..-(3) Tosustain a finds 
ing that defendants suffered no loss 
by plaintiff's failure to deliver woods 
ealled for by order accepted. MHar- 
rell v. Nalle, (Tex. Civ. A.) 294 SW 
968. (4) To show anticipatory breach 
of contract by plaintiff. Cruden Mar- 
tin Mfg. Co. v. Turner, 
129 A 580, (5) Do justify excep- 
tion to rule that damages are the 
difference between the contract and 
the market price. Dexter-Portland 
Cement Co. v. Acme Supply Co., 147 
Va. 758, 133 SE 788. (6) To author- 
ize an award of damages for-loss of 
profits. Morgan v. Sutlive, 148 Iowa 
318, 126 NW 175. 


[ec] Duty of defendant to minim- 
ize damages.—See (1) Generally. 
Ford v. Piwaty, 209 Ill. A. 426. (2) 
In a dry goods company’s action on 
an open account for merchandise sold 
defendant, evidence held to sustain a 
finding that to minimize damages 
claimed by defendant for breach of 
contract on the part of plaintiff de- 
fendant by paying cash for the goods 
delivered could have obtained the re- 
mainder at the original price. Hickey 
v. Perkins Dry Goods Co., (Tex. Civ. 
Ay) 9229) “SW AO 6.2: (3) Evidence, 
though meager, was held to show 
that the buyer of tierces could have 
purchased salmon to fill. them on 
open market, so as to make that fact 
one to be considered in minimizing 
damage for delay in delivering the 
tierces., Western Cooperage Co. 
Colussi, 182 Wash. 63, 231 P 1 


60. Mason v. Ruffin, (La. A.) 130 
S 843. 


61. Ga.—Prescott v. Seacoast Fer- 
tilizer Co., 30 Ga. A..193, 117 SEV 264: 


283 Pa. 545,, 


¢ 


, 


ve | 


La.—Iowa Cord Tire Co. v. Cheape, | 


162 La, 935, 111 S 333 


Mo.—Emerson-Brantingham Impl. 
Co. v. England, (A.) 186 SW 1181. 


N. Y.—Lesin v. Shapiro, 147 App. 
Div: 100, dd NYS 755? 4 
Wis.—Paramount Fuel Co, _ vV-! 


t 


or 
¥ 
S 
7 
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alee 


Fuerst, 199 Wis. 188, 225 NW 727. 


62. Savannah Chemical Co. v. 
Brags, 14 Ga. A. 371, 80 SE 858; 
Magnolia Milling Co. v. Clark, 128 
Wash. 677, 223 P 1042. 

63. Scott v. Texas Constr. Co., 
Grex, Civ: AY) 55. S'Wi 373 

6& Scott v. ‘Texas Constr. Co., 
supra. 

65. See Evidence §§ 1730-1806. 

66. American Trust, ete., Bank v. 
Moore, 161 Mich. 436, 126 NW 716, 
137 AmSR 518; Greeff v. Cohn, 167 
NYS 561. 

[a] Evidence held sufficient in a 


suit to recover on a certificate of de- 
posit given in payment for an auto- 
mobile, to show rescission of the sale 
by the seller. American Trust, etc., 
Savings Bank y. Moore, 161 Mich. 
436, 126 NW 716, 137 AmSR 518. 


[b] Evidence held insufficient to 
negative the inference of rescission 
arising from plaintiffs’ conduct after 
the goods were found defective. 
Greeff v. Cohn, 167 NYS 561. 


67. See cases infra this note. 


[a] Evidence held sufficient.—Se- 
curity Finance Co. v. Kelly’s Tire 
Shop, 216 Ala. 642, 114 S 298; Shreve 
Chair Co. v. Manufacturers’ Furniture 
Co., 168 Ark. 756, 271 SW 954; Dolan 
v. Carmel Canning Co., 71 Cal. A. 197, 
234 P 926; Morton v. Whitson, 45 Ida. 
28, 260 P 426; Grewer v. Schafer, 50 
N. D. 642, 197 NW 596. 


[b] Evidence held insufficient.— 
Jones v. Armstrong, 50 Mont. 168, 145 
P 949; Chilton v. Jennings, (Tex. Civ. 
A.) 178 SW 563; W. W. Sheane Auto 
Co. v. Williams, 143 Wash. 352, 255 P 
147. 

68. Herring-Hall-Marvin Safe Co. 
v. Balliet, 38 Nev. 164, 145 P 941; 
Teeter v. Cole Mfg. Co., 151 N. C. 602, 
66 SE 582. 


[a] Evidence held sufficient.—Her- 
ring-Hall-Marvin Safe Co. v. Balliet, 
88 Nev. 164, 145 P_ 941; Teeter v. Cole 
Mfg. Co., 151 N. C. 602, 66 SE 582. 


69. Robinson Clay Product Co. v. 
American Locomotive Co., 56 Misc, 
589, 107 NYS 69 (where, in an action 
for goods sold and delivered, evidence 
was examined and held to support de- 
fendant’s contention that a delay of 
thirty-nine days in sending the goods 
justified defendant’s cancellation of 
the contract). 

70. See cases infra this note. 


[a] Notice.—(1) Evidence held to 
sustain a finding that notice of elec- 
tion to rescind was given within a 
reasonable time after knowledge of 
the grounds therefor. Orange Crush 
Co. v. Stacy-Merrill Fruit Co., 156 
Minn. 436, 195 NW 147. (2) A pur- 
chaser’s notice to the seller’s agent 
not to ship further installments, when 
making the last payment, held insuf- 
ficient to establish notice to the seller 
not to ship books actually shipped. 
Lawyers Co-op. Pub. Co. v. Middle- 
brooks, 40 Ga. A. 356, 149 SE 716. 


{[b] Return or offer to return prop- 
erty.—(1) In an action for the price 
of a mule in which the buyers claim 
to have rescinded the sale because of 


So evidence of damages caused by delay in 
delivery must be definite and certain,®* and the mere 
opinion of a witness that the delay was about a 
specified period is insufficient to support a judg- 
ment awarding damages based on such testimony.** 


[§ 1013] (b) Rescission or Cancellation of Con- 
tract. The same degree of proof that is required to. 
establish an issue in civil actions generally®® is 
necessary to prove the defense of rescission or can- 
cellation of the contract by plaintiff®* or defend- 
ant,°? or by mutual agreement ;°* and this includes ° 


SALES 


misrepresentation as to the condition 
cf the mule, evidence held insufficient 
to show that the buyers had returned, 
or offered to return, the mule to the 
seller. Lowe v. Shinault, 201 Ala. 593, 
79 S 22. (2) The defense of rescis- 
sion of a contract for the purchase 
of labels to be printed according to 
an approved design held supported by 
the evidence, although defendant used 
an insignificant part of the labels, and 
to accommodate plaintiff delayed an 
offer to return them. Dolan v. Car- 
mel Canning Co., 71 Cal. A. 197, 234 
P 926. (3).. A finding that the pur-= 
chaser, sued on a note for the pur- 
chase price, offered to return a light- 
ing plant to the seller held authorized 
by the evidence. J. B. Colt Co. v. 
Young, (Mo. A.) 294 SW 450. 


71. See*Trial [88-Cye 1238]. 

72. See ingra § 1015. 

73. See infra §§ 1016-1017. 

74 See cases infra this note. 

[a] Refusal of issues.—If the is- 


sues are broad enough to permit. de- 
fendant to present every phase of the 
defense, it is not error to refuse fur- 
ther issues tendered by defendant. 
Wilson v. Levi Cotton Mills, 140 N. C. 
52, 52 SE 250. 

[b] Submission of issue to court. 
—Where the parties submitted to the 
court the question whether as a mat- 


ter of law there was a delivery, and- 


seemed content to have the case de- 
pend on that point» alone, the trial 
judge, although deciding that there 
was no delivery, was not debarred 
from directing judgment for plaintiff 
on the ground that proof of delivery 
was not necessary under the allega- 
tions of the complaint. Butler v. Hir- 
zel, 87 App. Div. 462, 84 NYS 693 [aff 
181 N. Y. 520 mem, 73 NE 1120 mem]. 


{c] Shifting ground of recovery.— 
Where plaintiff seeks a recovery on 
the theory of an absolute sale, he can- 
not at the trial shift his ground and 
ask a recovery of an installment on 
the theory of.a conditional sale. Wolf 
Paes Lorenzo, 21 Misc. 521, 47 NYS 


75. As to: 
Acceptance see supra § 500. 
Conformity of goods to contract gen- 
erally see Supra § 3872. 
Delivery generally see supra § 302. 
Demand by buyer for delivery see su- 
pra § 304. 
Excuse for seller’s default or delay 
see supra § 469. 
Failure of consideration see supra § 
141. 
Nature of sale as by sample or on de- 
scription see supra § 402. 
Place of delivery see supra § 326. 
Quality of goods see supra § 442. 
Quantity of goods see supra § 389. 
Readiness and ability to deliver see 
supra § 310. - 
Reasonable time for: 
Inspection see supra § 410. 
Notice of rejection on sale by sam- 
ple see supra § 403. d 
Rejection of goods sold on approval 
see Supra § 424. ‘ 
Time of: 
Delivery generally see supra § 349. 
Demand for delivery see supra § 
308. 
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the determination of the sufficiency of the evidence 
to prove defendant’s right to rescind®® and the per- 
formance of conditions precedent to rescission.*° 


[§ 1014] 9. Trial—a. In General. 
erning the trial of civil actions generally’! govern 
actions for the price or value of goods sold in re- 
spect of questions of law and fact,*? instructions 
to the jury,‘* and other matters of practice."* 

[§ 1015] b. Questions for Jury.7° 
conflict of evidence on a given issue the question 
becomes one of law for the court,’® authorizing the 


The rules goy- 


If there is no 


Waiver of: 
Delay in delivery see supra § 341. 
Objections to delivery generally see 
supra §§ 298, 300. 
Performance of conditions: 
Generally see supra § 294. 
By buyer see supra § 303. 

Questions of law and fact general- 
ly see Trial [38 Cyc 1511 et seq]. 

76. U. S.—George v. Crowder, 287 
Fed. 53; Kinsley v. Gruppe, 241 Fed. 
466, 154 CCA 298 [aff 227 Fed. 933]. 

Ala.—Brenard Mfg. Co. v. Citronelle 
cae bes Cos, (140 Alas” 6025 Villans 


Ark.—Mechanics’ Lumber Co. v. 
Yates American Mach. Co., 181 Ark. 
415, 26 SW (2d) 80; Meeter v. Para- 
gould Wholesale Grocer Co., 159 Ark. 
128, 249 SW 982; Barnham y. Kizzia, 
100 Ark. 251, 140 SW 6. 


Colo.—Colorado Trading, ete., Co. v. 
Oliver, 20 Colo. A. 257, 78 P 308. 

Ga.—Rockmart Brick, ete., . 
Williams Patent Crusher, etc., Co., 
143 Ga. °552;. 85,\SH) 8555 “Alarmoen, wv 
Block, 32 Ga. A. 700, 124 SE 548; Par- 
cel Delivery Co. v. American Oil 
Pump, etc., Co., 25 Ga. A. 659, 104 SE 
27; Joseph Dry Goods Co. v. Home 
Pattern Co., t8 Ga. A. 467, 79 SE 356. 

Ind.—D’Arey Spring Co. v. Ansin, 
196 Ind. 98, 146 NE 214. 

Kan.—City Center Bank vy. Rose- 
dale, 108 Kan. 474, 196 P 770. 


Minn.—Kelly-How-Thomson Co. v. 
Merritt Dev. Co., 147 Minn. 153, 179 
NW 897. : 

Mo.—Drake Hardware Co. v. Wall. 
222 Mo. A. 888, 5 SW (2d) 1109; Moore 
v. Black, (A.) 275 SW 549; Weber 
Motor Car Co. v. Roberts, 203 Mo. A. 
509, 219 SW 994; Zellar v. Ranson, 
140 Mo. A. 220, 123 SW 1016. 


N. J.—Marinette Knitting Mills v. 


Rosenthal, ° 102 NJe Js Ty V2 Senne Ona 
626; Mach. Mfg. Co. v. Donovan, 86 
Nii. Ls,.327, (91) Axdl0s) -Craftexs Corp; 
v. McClellan Studios, 8 N. J. Misc. 
320,050! GAy 2a. 

N. Y.—Whitaker v. Hilenberg, 70 


App. Div. 489, 75 NYS 106. 


N. D.—National Cash Register Co. 
v. Midway City Creamery Co., 57 N. 
D. 356, 222 NW 36. 

Pa. 
per. 82. 

R. I.—Lewis Mears Co. v. Norfolk 
be Creamery, 48 R. i. 221, 137 A: 
49. 


Ss. C.—Richmond Pressed Metal 
Works v. Haley, 157 S. C. 426, 154 SE 
412; Franklin Sugar Refining Co. v. 
Merchants’ Grocery Co., 133 S. C. 274, 
130 SE 886. 


Tex.—Martin vy. Petty, (Civ. A.) 79 
SW 878. 


Wash.—Standard Oil Co. v. Paragon 
Oil Co., 82 Wash. 408, 144 P 581. 


[a] Thus (1) the seller’s right to 
recover the price is a question of law, 
where the contract, delivery, and the 
buyers’ agreement to pay were ad- 
mitted and evidence failed to show 
rescission. Drake Hardware Co. v. 
Wall, 222 Mo. A. 888, 5 SW (2d) 1109. 
(2) Where plaintiff introduced evi- 


\ 


Field v. Schuster, 26 Pa. Su- 


Ope 


. 226, 
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direction of a verdict in favor of the party entitled 
to recover under the undisputed facts.77 
the evidence is contradictory and presents a definite 
issue of fact, it should be submitted to the jury,*® 
and it is error to direct a verdict.7° 
sufficient evidence to make a prima facie case,*° it 
Generally the exist- 
ence and terms of the contract are for the jury;*? 
and where the construction of the contract depends 
on extrinsic evidence, the interpretation thereof is 


is error to grant a nonsuit.®? 


dence that butter was sold at a cer- 
tain price and defendant’s letter ad- 
mitting its receipt, and there was no 
evidence for defendant, plaintiff was 
entitled to directed verdict. Lewis 
Mears Co. v. Norfolk County Cream- 
ery,a48 UR. 1 221, 137A £49. 


[b] Modification by conduct.— 
Where there is no dispute as to the 
acts of the parties but the sole ques- 
tion is as to the effect of such acts as 
modifying the contract or constitut- 
ing a new contract, it is a question of 
law for the court. Whitaker v. Hilen- 
berg, 70 App. Div. 489, 75 NYS 106. 


77. See cases passim supra note 


78. U. S.—Federal Sugar Refining 
Co. v. Midland Grocery Co., 23 F. (2d) 
167; Wormser v. Marroquin, 249 Fed. 
428, 161 CCA 402; Gruppe v. Kings- 
ley, 227 Fed. 933 [aff 241 Fed. 466]; 
Larsen v. Neal, 194 Fed. 864, 114 CCA 
610; Crane v. Crane, 105 Fed. 869, 45 
CCA 96. 

Ala. ¢ 
Frank v. Davis, 214 Ala. 601, 108 S 
575; Lucas H. Moore Stave Co. v. 
Woodley, 213 Ala. 570, 105 S 878; 
Shepherd v. Butcher Tool, etec., Co., 
198 Ala. 275, 73 S 498; Georgia Cot- 
ton Co. v. Lee, 196 Ala. 599,72 S 158; 
Sunny South Grain Co. v. National 


Feed Co., 20 Ala. A. 145, 101 S 542 
{certiorari den 211 Ala. 615, 101 S 
546]. 


Ark.—Western Cabinet, ete. Mfg. 
oa v. Davis, 121 Ark. 370, 181 SW 


Colo.—Western Colorado Power Co. 
v. Gibson Lumber, etc., Co., 65 Colo. 
288, 146 "34'S. 

D. C.—Smith v. Ross, 31 App. 348. 

Ga.—Eldorado Jewelry Co. v. Hitch- 
cock, 130 Ga. 778, 61 SE 855; Mar- 
shall v. Sheffield, 35 Ga. A. 507, 134 
SE 139; International Harvester Co. 
v. Bowen, 16 Ga. A. 457, 85 SE 613; 
Gude v. H. J. Bailey Co., 4 Ga. A. 
61 SE 135. 


Ill— Greenburg v. Childs, 242 IIl. 
110, 89 NE 679; Olcese v. Mobile 
Fruit, ete., Co., 214 (11.539, 71 NE 
1084 [aff 112 Ill. A. 281]; Moorman 
Mfg. Co. v.. Wilson, 209 Ill. A. 104; 
Falls City Tannery Vir Vices Allen 
MES iGo. 186 TIS RAL V3. “oraman’s 
Pioneer Stud Farm v. Baker, 176 11d. 
A. 524; Sage v. Chicago Steel Fdy. 
Co, L74, 1. A. 56. 


Iowa.—Eastman Kodak Stores v. 
Eckert Studio, 231 NW 434; Hawk- 
eye Mfg. Co. v. Farmers’ Mercantile 
Co., 168 NW 868; Stenger v. Rice, 
149 Iowa 100, 127 Nw 1097. 

Kan.—Brewster State Bank v. 
Johnson, 103 Kan. 300, 591, 176 P 133; 
Bruce v. Hayes, 102 Kan. 115, 169 P 
NES 

Ky.—O’Flynn y. Ebelhar, 182 Ky. 
152, 506 SW 284.. 

Me.—Frye v. Du Pont De Nemours, 
129 Me. 289, 151 A 5387. 

Md.—Joseph Joseph Bros. Co. v. 
Schonthal Iron, etc., Co., 99 Md. 382, 
58 A 205. 

Mass.—Katz vy. Mazurkiewicz, 172 
NE 789; Friedman v. Pierce, 210 


SALES 


for the.jury.®? 
But, if 


So, if there is 


Mass. 419, 97 NE 82; Brierly v. Davol 
Mills, 128 Mass. 291; Knight v. New 
England Worsted Co. 2 Cush. 271. 


Mich.—National Cash Register Co. 
v. Dehn, 155 Mich. 99, 118 NW 724. 


Minn.—North Coast Lumber Co. v. 
Great Northern Lumber Co., 144 Minn. 
304, 175 NW 547. 

Miss.—Brooks v. Gulfport Grocery 
Co., 116 Miss. 646, 77 S 657. 

Mo.—Oliver v. Hirsch, 222 Mo. A. 
251, 296 SW 840; Ingle System Co. v. 
Coil, (A.) 211 SW 904; Haddaway 
Curd Coal Co. v. Breese-Trenton Min. 
Co., (A.) 200 SW 104; Galamba v. 
Harrisonville Pump, etc., Co., (A.) 191 
SW 1084; Martin v. Williams, 96 Mo. 
A. 249, 70 SW 249. 

N. Y.—Gourd v. Healy, 206 N. Y. 
423, 99 NE 1099; Wright Steam En- 
gine Works v. Lawrence Cement Co., 
167 N. Y. 440, 60 NE 739; Heilbronn 
v. Herzog, 165 N. Y. 98, 58 NE 759; 
Fulton v. Canno, 162 App. Div. 203, 


147 NYS 721 [mod on other grounds, 


222 N. Ye 189, 118 Nb6334;, Morgan 
v. Heitmann, 121 App. Div. 568, 106 
NYS 253; Lehnert v. Efron, 123 Misc. 
933, 206) NYS 585. (Sloane) v. 7Van 
Wyck, 4 Abb. Dec. 250, 5 Transcr. A. 
98 {aff 47 Barb. 634]; Roots Co. v. 
New York Fdy. Co., 56 Misc. 687, 107 
NYS 742. 


N. C.—Hyman y. Broughton, 197 N. 
C. 1, 147 SE 434; Miller v. Farmers’ 
Federation, 192 N.C. 144, 134 SH 407; 
CALs Alexander, 1699 Ne C2 665,, 86 
SE 613; Equitable Mfg. Co. v. Sex- 
tony 61 INS IC S01 id eu O.o% 


Oh.—Mills-Carleton Co. v. Huberty, 
84. Oh. St. (3815095 NEP 383. 


Okl.—Ransom v. Robinson Packer 
Copn2nvOki, wir 250P hes Calhomea 
Oil Syndicate v. Atlas Supply Co., 117 
Okl. 6, 244 P 770; St. Louis Button 
Co. v. Martin, 28 Okl. 38, 119 P 208. 


Pa.—Patterson v. Brace, 198 Pa. 
107, 47 A 950; Fredonia Seed Co. v. 
Nathan, 83 Pa. Super. 374; Truitt v. 
Guenther Lumber Co., 73 Pa. Super. 
445; Schenk v. Fetzer, 54 Pa. Super. 
573; Kull v. Middleman, 51 Pa. Super. 
137; American Mfg. Co. v. Brady, 51 
Pa. Super. 619; Barnett v. Becker, 25 
Pa. Super. 22; Woolman v. Hancock 
Ice Co., 18 Pa. Super. 596. 


R. I.—Connecticut Valley Onion Co. 
v. Shore, 147 A 874; Mansuete v. Cin- 
quegrano, 49 R. I. 88, 140 A 355. 


S) G—Bailtazzi v.. McCormick, 153 
SE RGR Biel EKO) GSIEC UES si ey Oita Os 
Vo Lydery mez C. old. 20 SEZs. 
Walker v. Ayer, 80 S. C. 292, 61 SE 
567. 

Tex.—Ennis-Brown Co. v. Caffarelli, 
(Civ. A.) 67 SW 1048. 


Wash.—Makins Produce Co. v. Cal- 
lison, 67 Wash. 434, 121 P 837. 


W. Va—Norman Lumber Co. v. 
Keystone Mfg. Co.,.100 W. Va. 515, 
131 SE 12. 


{a] Particular questions held for 
jury under evidence: (1) Whether 
holding an invoice a week, without 
objection, is an admission of its cor- 
rectness an'd whether there is an ac- 
count stated. Sage v. Chicago Steel 
Fdy. Co., 174 tll. A. 56. (2) Whether 
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Questions as to the right to rescind. 
the contract of sale,** waiver of such right,°° wheth- 
er there was in fact a rescission,®® the time when 
rescission occurred,®? and whether an offer to re- 
scind was timely,*® are for the jury where the facts 
are disputed. But where the undisputed facts nega- 
tive the right to rescind, the court may direct a ver- 
dict for plaintiff.s9 52 


Amount of recovery by plaintiff. Where the facts 
are in dispute, it 1s within the province of the jury 


there was a settlement and an agree- 
ment on the part of plaintiff to ac- 
cept a return of part of the goods. 
Guaranty Veterinary Co. v. Kessler, 
(Mo. A.) 239 SW 159. (3) Terms of 


contract. Braverman v. Naso, (lowa) 
214 NW 574. (4) Abandonment of 
contract. Sapulpa Refining Co. v. 


Cedar ‘Rapids Oil Co., 190 Iowa 892, 
179 NW 168. (5) Discharge or re- 
lease of “defendant. Brooks v. Floyd, 
121 S. C. 356, 113 SE 490. (6) Wheth- 
er there has been an affirmance of the 
sale. Heilbronn v. Herzog, 73 App. 
Div. 188, 76 NYS 738. 


79. See cases passim supra note 78. 
80. See supra § 1010. 


81. Alabama Constr. Co. v. Con- 
tinental Car, etc., Co., 181 Ga. 365, 62 
SE 160; Buckeye Buggy Cos ev. Dick- 
ey, 122 Ga. 290, 50 SE 66; Beck 
Duplicator Co. v. Fulghum, 118 Ga. 
836, 45 SE 675; Wall v. Schwarz, 9 
Ga. A. 845, 72 SE 434; Glauber Mfe. 
Cos ive Voter, 40) NSHN33 2-4" AS Giie 
Plumb vy. Hallauer, 130 App. Div. 284, 
114 NYS 474; Tannebaum v. Nikop, 
114 NYS 32; Swancey v. Parrish, 62 
S. C. 240, 40 SE 554. . 


82. See supra § 141. 
83. See supra § 215. 
84 Walter N. Kelley Co.-v. Auto 


Body. Co., 223 Mich. 613, 194 NW 518, 
Hats on reh 219 Mich. 486, 189 NW 


85. United Hngine Co. v. Junis, 196 
Iowa 914, 195 NW 606 


sé. U. S.—Sloss- Sheffield Steel, 
etc., Co. v. Tacony Iron Co., 197 Fed. 
36, "116 CCA 584. 


Ark.—Vaughan vy. Hinkle, 131 Ark. 
LOTS ALIS SS Wet O5e 

Conn.—American Auto. Co. y. Perk- 
ins, 83 Conn. 520, 77 A’ 954. 

Ga.—Motor Parts Corp. v. American 
Auto Parts Co., 36 Ga. A. 549, 187 


SE 119 
Mass.—Cavanaugh vy. D. W. Ran- 
let Co., 229 Mass. 366, 118 NE 650. 


Mich.—White Pine Lumber Co. v. 
Manufacturers’ Lumber Co., 191 Mich. 
390, L658-NW 124: Watson v. BE. E. 
Naugle Tie Co., 159 Mich. 174, 1238 


NW 589 
Mo.—Oliver v. Hirsch, 222 Mo. A. 
251, 296 SW 840; Kurth v. Morgan, 


(A.) 277 SW 50. 


N. Y.—O’Bannon Corp. v. Lhowe, 
165 NYS 439. 


S. C.—Smythe v. Goode, 121 S. C. 
270, 113 SE 690. 


Wis.—Peplinski v. Nichols, 143 Wis. 
387, 127 NW 947. 


[a] Notice.—Whether the _ pur- 
chaser of a typesetting machine ever 
gave notice of rescission of contract 
for fraud and tendered back the mav 
chine is an issue of fact for the jury 
under conflicting testimony. Murphy 
Rea Gutore:, 228 Mich. 287, 200 NW 


87. Karsten v. Root, 36 S. D. 111, 
153 NW 9382. 

88. Rock Island Impl. Co. v. Wal- 
ly, (Mo. A.) 268 SW 904. 

89. Four Traction Auto Co. v. Hur- 
ni, 170 Iowa 476, 153 NW 102. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to assess the amount of recovery to which plaintiff 
is entitled,®® and to that end to determine what is 
the value of the goods purchased;°! but a verdict 
for the contract price is properly directed where 
there is no evidence of value;®? and where the ev1- 
dence shows a delayed acceptance, the court may 
direct a verdict for plaintiff for the full amount of 
the contract price, with interest thereon.®* So, 
where defendant’s evidence authorizes a reduction 
from the contract price, it is proper for the court, 
after allowing the reduction, to direct a verdict for 
plaintiff for the balance.°®* 


Recoupment, set-off, and counterclaim. Where the 
facts are undisputed, or there is no competent evi- 
denee from which the jury ean properly find in favor 
of defendant on his plea of recoupment, set-off, or 
counterclaim, a refusal to submit the question to the 
jury is proper,®® and the court may direct a verdict 
for plaintiff.°° So, where defendant claims a right 
to rescind for failure of the goods to correspond to 
the sample, byt there is no evidence tending to show 

90. D. C.—District of Columbia v. 
Camden Iron Works, 15 App. 198 [aff 


181 U. S. 458, 21 SCt 680, 45 L. ed. 
948]. 


Ky.—Day Bros. Lumber Co. v. Dan- 
iel, 62 SW 866, 23 Kyl 285. 
Mo.—Morton Electric 
Schramm, (A.) 277 SW 368. 


Y.—McAfee vy. Dix, 101 App. Div. 


Il1}.—Consumers’ 


207 NW 347. 
Co. Vv. 


208 P 659. 


SALES 


i ete Petroleum Co., 216 Ill. A. 7. 


Iowa.—American Salt, 
Strange Bros. Hide Co., 201 lowa 306, 


Kan.—Mid-Continent Tire Mfg. Co. 
v. Motor Equipment Co., 111 Kan. 719, | g90 
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the value of the goods in their defective condition, 
a refusal to submit to the jury the question of de- 
fendant’s right of recoupment is proper.‘ In like 
manner, where the undisputed evidence shows that 
defendant is entitled to recover on his counterclaim, 
a peremptory instruction in his favor is warrant- 
ed.°8 But where the evidence is conflicting it is for 
the jury to determine the right to recoup, set off, or 
counterclaim,®® whether defendant sustained dam- 
ages because of plaintiff’s delay in delivery,’ wheth- 
er defendant made a reasonable effort to minimize 
damages,” and the amount of damages caused by 
plaintiff’s breach of contract.* 


[§ 1016] c. Instructions—(1) General Rules. 
The rules relating to instructions generally* apply in> 
actions for the price or value of goods sold.® It is 
the duty of the court to give appropriate instructions 
correctly stating the law applicable to the facts in 
issue,® at least when proper and timely request is 
made therefor.* The instructions must be unambig- 
uous,® stating clearly the issues involved,? and they 


Mut. Oil Co. Vv. | passim intra se101'7. 
Ark.—Haddon_ v. 
Ark. 529, 189 SW 353. 
Cal——Hleming Vv.» law, 28 (Onl An 
TLO, Let ae 38s 
Ind.—Emerson-Brantingham Impl. 
Co. v. Tooley, 81 Ind. A. 460, 141 NE 


Finley, 125 


6tcr) Con Va 


Ne 
69, 91 NYS 464. 


N. C.—Fountain Department Store 
v. Anderson, 189 N. C. 186, 126 SE 517. 


Ss. C.—McCall Co. v. Hobbs-Hender- 
son Co., 138 S. C. 485, 136 SE 762. 


[a] Amount of interest.—In an ac- 
tion to recover for the price of cer- 
tain iron pipe, the trial court may 
properly submit to the jury whether, 
under the evidence, interest should be 
allowed plaintiff on the amount found 
due from the date of the last deliv- 
ery or from a later date, and refuse 
a prayer offered by defendant allow- 
ing interest only from the date of 
the commencement of the suit. Dis- 
trict of Columbia v. Camden Iron 
Works, 15 App. (D. C.) 198 [aff 181 
U. S. 453, 21 SCt 680, 45 L. ed. 948]. 


[b] Weight.—In an action for the 
balance due on sale of a car load of 
cotton seed on the ground that de- 
fendant’s weights, upon the basis of 
which plaintiff had been paid, were 
incorrect, the question of the true 
weight was for the jury. Bowden v. 
English, 165 N. C. 97, 80 SE 979. 


91. Puffer Mfg. Co. v. Alabama 
Marble Quarries, 198 Ala. 68, 73 S 
415; Coxe v. Anoka Waterworks, etc., 
Co., 91 Minn. 50, 97 NW 459; Moore 
v. Rose, 130 Mo. A. 668, 108 SW 1105; 
Isbell-Porter Co. v. Heineman, 126 
App. Div. 713, 111 NYS 332; Diamond 
Soda Water Mfg. Co. v. Hegeman, 74 
App. Div. 430, 77 NYS 417; O’Bannon 
Corp. v. Lhowe, 165 NYS 439. 


fa] Thus the testimony of plain- 
tiff, “I think the entire purchase price 
was something like $85,’”’ made in re- 
sponse to the question, “What did 
that bill of goods amount to?” is 
sufficient to carry the case to the 
jury on the question of value. Moore 
v. Rose, 1380 Mo. A. 668, 108 SW 1105. 


92. Ludden, etc., Southern Music 
House v. Toney, 39 Ga, A. 719, 147 SE 
aNW6 

93. Franklin Sugar Refining Co. v. 
Merchants’ Grocery Co., 133 S. C. 274, 
130 SE 886. 

94. Muller v. Ludlow-Saylor Wire 
Co., 141 Ga. 376, 81 SE 127. 

95. Ga.—La Grange Grocery Co. 
v. Young, etc., Coffee Co., 30 Ga. A. 
3038, 117 SE 673. 


son-Butt Co., 
464. 


; Iowa.'—Hel .  Lovel 
Ky.—New Orleans Coffee Co. v. Wil- | Iowa 504, 113 NW 1082. Bi) ae eA 
189 Ky. 641, 225 SW Gi tae wee ie Puckettie Coy anys 
: enn, iss, 8, 86 S 864 
Mich.—Detroit River Transit Co. v. 2 i 
Aldrich, 176 Mich. 357, 142 Nw 373.| , Mo-—Brown v. Emerson, 155 Mo. 


Minn.—Gustafson v:. Trocke Cafe- 
teria Co., 174 Minn. 320, 219 NW 159. 

Utah.—Standard Coal Co. v. Stew- 
art, 72 Utah 272, 269 FP 1014. 


96. La Grange Grocery Co. v. 
Young, etc., Coffee Co., 30 Ga. A. 303, 
117 SE 673; Consumers’ Mut. Oil Co. 
v. wi oper Petroleum Co., 216 Ill. A. 
382. 

97. Eureka Waist Co. v. Herrick, 
Z26RLI. A. 3.6. 

98. Pictorial Review Co. v. Smith, 
222 Ky. 329, 300 SW 871. 

99. Iowa.—W. L. Douglas Shoe Co, 
v. Up-To-Date Store, 227 NW 578. 

Kan.—Lindenbaum vy. Kamen, 122 
Kani 05, 2o3 PP) 409s Mid Continent 
Tire Mfg. Co. v. Motor Equipment 
Co., 111 Kan. 719, 208 P 659. 


z Mo.—Arky v. Swift, (A.) 270 SW 
38. 

Or.—Michelin Tire Co. v. Williams, 
125 Or. 689, 268 P 56. 


Pa.—Lesh Lumber Co. v. Aberdeen 
Lumber Co., 75 Pa. Super. 18. 


Wash.—Nott-Atwater Co. v. Beery, 
145 Wash. 640, 261 P 390. 


1. Swift v. Sullivan, 149 S. C. 424, 
147 SE 315. 

2. Swift v. Sullivan, supra. 

3. Wiegel v. Prairie County Road 
Impr. Dist. No. 1, 126 Ark. 31, 189 SW. 
178; Courier-Herald Pub. Co. v. 
American Type Founders’ Co., 34 Ga. 
A. 473, 130 SE 80. 

4 See Trial [88 Cyc 1594 et seq]. 

5. See the cases infra this note; 
and note 6 et seq. See also § 1017. 


6. Lavender v. Finch, 144 Ark. 
199, 222 SW 35; Kepnes v. Gross- 
man, 247 Mass. 142, 141 NE 799; 


John B. Fry Co. v. S. Silk, Inc., 245 
Mass..1b34,0 140° NEP 25930 Tirrelly iv, 
Anderson, 244 Mass. 200, 138 NE 569; 


U. S. Bank v. McCreery, 209 App. 
Divan leo, 204 INYS) 518, Paine. y. 
Argyle Mercantile Co., 63 Tex. Civ. 


A. 51, 183 SW 895. See also cases 


A. 459, 134 SW 1108. 


N. Y.—Goodyear Tire, etc., Co. v. 
Hershenstein, 221 App. Div. 592, 224 
NYS 501; Schmohl v. Buscomi, 133 
App. Div. 20, 117 NYS 788; Nichols 
v. Nehrbass, 22 Misc. 90, 48 NYS 713. 

Okl.—Abraham vy. Builders’ Ma- 
terial® Col, 115" OK o14i5 240 Peas 
Alton Mercantile Co. v. Ozark Cider, 
ete. F Com 93h OKIN15 1) 219R ee es00! 


Tex.—Cocke v. Big Muddy Coal, 
ete., Co.,* (Civ. A.) 155° Swe 10192 

[a]. Where instructions given do 
not adequately present issue, the re- 
fusal of a request to instruct in ac- 
cordance with defendant’s theory of 
the case is erroneous. Booth v. New- 
ton, 46 App. Div. 175, 61 NYS 727. 

[b] Refusal of ‘instruction held 
error.—In an action on a contract for 
a carload of vinegar, the refusal to 
instruct on the theory of the defense 
claiming by cross petition damages 
for failure of plaintiff to ship vine- 
gar as provided in the contract is er- 
ror. Alton Mercantile Co. v. Ozark 
Cider, etc., .Co.,.93' OK, 151,219 P8908 
See Trial [88 Cyc 1691]. 

8 Raisin Fertilizer Co. v. J. J. 
Barrow, Jirsy Co... (9% Ala 694s TomS 
388; Matthews v. Freker, 68 Ark. 190, 
57 SW 262; Warder, etc., Co. v. 
Horne, 110 Iowa 285, 81 NW 591; 
Peay saa v. Baird, 40 SW 9238, 19 KyL 

Generally see Trial [38 Cyc 1599]. 
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Ky.—Vanarsdall_ v. 
Ky. 836, 140 SW 68. 


Mich.—Locke v. Priestly Express 
wagen, ete., Co., 71 Mich. 263, 39 NW 

N. Y.—Heilbronn vy. Herzog, 165 N. 
Y. 98, 58 NE 759. : 

Tex.—Paine. v. Argyle Mercantile 
Co.}..63 Tex. Civ. A. 52,133 SWasoo. 
[a] Instruction as to what would 
constitute proper test of machine is 
erroneous if it does not comply with 
all the conditions provided for in 


Russell, .144 
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must not be inconsistent,?° argumentative,!! or mis- 
leading,!? or assume the ‘existence of a material gnc 
in dispute,1? or invade the province of the jury,'+ 

An instruction as to the 
effect of a statute on the liability of the parties is 
sufficient if it correctly states the substance of the 


or weigh the evidence.?® 


statute.® 
the contract in regard to how the 
machine is to be tested. Locke v. 


Priestly Express Wagon, ete., Co., 71 
Mich. 263, 39 NW 54. 


Generally see Trial [38 Cyc 1611]. 


10. U. S.—Dawson Town, etc., Co. 
v. Woodhull, 67 Fed. 451, 14 CCA 464. 


Ark.—American Hardwood Lumber 
Core Vi Milliken-James Hardwood 
Lumber Co., 140 Ark. 544, 216 SW 23; 
Southern Engine, CCC, 5) LW.OLES cM 
Vaughan, 98 “Ark. 388, 1435 SW 913, 
AnnCasi1912D 1062. 


Ill. Underwood v. Wolf, 131 Til. 
425, 25 NE 598, 19 AmSR 40 [aff 31 
THAN) 6371. 


Mo.—Dehner v. 
504, 148 SW 953 


Miller, 166 Mo. A. 
Thummel v. Dukes, 


82 Mo. A. 53. 

Nebr.—Parkins vy. Missouri Pac. R. 
Co., 72 .Nebr.'.831, .101 NW (1013, 4 
Nebr. (Unoff.) 138, 96 NW 688. 


Generally see Trial [38 Cyc 1604]. 


11. McMaster v.. Dunn, 49 Ida. 241, 
28%, P 201, 


Generally see Trial [38 Cyc 1600]. 


Pe OR). . Foreman, 33 
1 (2d) 83. 

Ala.—Wheat v. Union Springs 
Guano Cos 195° Alas 1860, (70° S63; 
Vinegar Bend Lumber Co. v. Soule 
Steam Feed Works, 182 Ala. 146, 62 
S 279; Moline Jewelry Co. v. Crew, 
171 Ala. 415, 55 S 144; Byrd v. Beall, 
161" Ala. 594, 50 S53; Meyer, Bros. 
rus Co. vv. Puckett, 139 Ala. 331.035 
S 1019; Oklahoma Vinegar Co. v. 
Hamilton, 132 Ala. 593, 32 S 306. 


‘Ark.—Smith v. Weatherford, 92 
Ark. 6, 121 SW 943. 

Cal.—Fleming v. Law, 23 Cal, <A. 
110, 451 -P 385; Klamath Lumber Co. 
v. Co-Operative Land, ete. Co., 25 
Gal. A. 678, 145 P 159. 


Colo.—Adams y. Guiraud, 69 Colo. 
112, 169 P 580; Florence, etc., R. Co. 
v. Tennant, 32 Colo. 71, 75 P 410. 


Conn.—Dwyer*. v. Redmond, 
Conn. 393, 124 A 7. 

Fla.—Demens v. Le Moyne, 26 Fla. 
323, 8 S 442. 


Ga.—Noble Mach. Co. v. R. B. 
Woolvin Stave Co., 39 Ga, A. 457, 147 
SE 418; Cutts v. Leonard Bros. Mo- 
tor Co., 34 Ga. A. 248, 129 SE 121, 


Ill.—Luce v. Armstrong, 188 Ill. A. 
248; Kieper v. American Coal, etc., 
Co., 187 Ill. A. 131; Creager v. Blank, 
32 Ill. A. 615. 

Iowa.—Warder, etc., Co. v. Horne, 
110 Iowa 285, 81 NW 591; Aufder- 
heide v. Hunt, 64 Iowa 133, 19 NW 
878. 

Kan.—Stout v. Bolin, 93 Kan. 185, 
144 P 204. 


Md.—Philipsborn Co. vy. 


100 


Fineman, 


TAS MG esse L29 VA 31 wilson, vi 
Curlett, 140 Md. W476 LAT AS 6s) Count=i} 
ney v. Knabe, etc., Mfe. Conn ot, Mak 


499, 55 A 614, 99 AmSR 456. 


Mo.—Lokey v. Rudy-Patrick Seed 
Con SGA.) 9285, SW 91028). INugenta iv. 
Armour Packing Co., (A.) 81 SW 
506; Esterly Harvesting Mach. Co. v. 
Criswell, 58 Mo. A. 471; Gill v. Reed, 


55 Mo. "A, 246; Holly v. St. Louis, 
eter rt, ©O,, .o4 Mo. A. 202. 
N. J-—Clark Bros. Coal Min. Co. 


v.: Royal Mfg. Co., 87 N. 
A 610. 


Or.—Emmett  v. 


J. L. 685, 95 


Astoria Marine 


SALES 


dence.* 


Iron Works, 97 Or. 
Naftzger v. Henneman, 
Lib aoloe 


Pa.—Curtin v. People’s Natural 
Gas Co., 233 Pa. 397, 82 A 503; Sid- 
ney School Furniture Co. v. Warsaw 
School -Dist.mt30) Pa. a Gs ts eA 1604; 
McCormick Harvesting Mach, Co,” Vv. 
Nicholson, 17 Pa. Super. 188. 


Ss. C.—Burns y. Mills, 31 S. C, 53,.9 
SE 689. 

Tex.— Varley v. Nichols-Shepard 
Sales Co., (Civ. A.) 191 SW 611; Holt 
v. Texas Moline Plow Co., (Civ. A.) 
150 SW 215; Drumm Seed, ete:, Co. 
v. Bell, (Civ. A.) 29 SW 796. 


Va.—Fentress v. Steele, 
578, 66 SE 870. 

Wash.—Williams yv. Ninemire, 23 
Wash. 393, 63 P 534. 

fa] That instruction is not tech- 
nically correct is no ground of ob- 
jection if it is a substantially cor- 
rect statement and not misleading or 
ambiguous. Florence, ete, R. Co. v. 
Tennent, 92. Colo; (1,.75. P 4105. Bow- 
ers v. Hanna, 101 lowa 660, 70 NW 
745. 

Generally see Trial [38 Cye 1602]. 


13.- Bell v. Jenkins, (Ala.) 130 S 
396; Philipsborn Co. v. Fineman, 148 
Md. 188, 129 A 31; Grayson-McLeod 
Lumber Co. v. Heibel, etc., Mfg. Co., 
(Mo. A.) 200 SW 96. 

Generally see Trial [38 Cyc 1657]. 

14. Ala.—Fuller v. Gray, 116 Ala. 
238, 22 S 576; Raisin Fertilizer~Co. 
Vi adie BAaALrOw, cies OOs, OMEN agmOoee 
12 S 388. 

Ark.—Jones-Pope Produce Co. v. 
Breedlove, 83 SW 924. 


Ida.—Cupples v. Zupan, 35 
458, 207 P 328. 

Ill.—Squire Dingee Co. v. McDon- 
ald, 61 Ill. A. 607. 


Mich.—H. J. Reedy Co. v. Camer- 
on, 163 Mich. 638, 129 NW 27; Love- 
joy v. Michels, 88 Mich. 15; 49-N'W 
901, 13 LRA 770. 


Miss.—Kimbrough vy. Ragsdale, 69 
Miss.-674, 13 S 830. 


N. C.—Powers v. Erwin, 108 N. C. 
522, 1&8 SH 


Re Get es Tale 
94 Or. 109, 


110 Va. 


Ida. 


208. 
Tex.—Gutta Percha, ete., Mfg. Co. 
v. Cleburne, 102 Tex. 386, 112 SW 


1047; Pierpont Mfg. Co. v. Goodman 
Produce Co., (Civ. A.) 60 SW 347. 


Wis.—Keeler v. Jacobs, 87 Wis. 
545, 58 NW 1107. 

[a] Instruction held not to invade 
province of jury.—Cupples v. Zupan, 
35 Ida, 458, 207 P 328. 


15. Cleveland ov. Heidenheimer, 
(Tex. Civ. A.) 44 SW 551. 

Generally see Trial [38 Cyc 1641]. 

16. Stryker v. Crane, 38 Nebr. 
690, 50 NW 11382. 

[a] Rule applied.— Under Cr 
Code ¢c 10 § 76, making it a misde- 


meanor for a person to sell domestic 
animals knowing them to be infected 
with a‘contagious or infectious dis- 
ease, an instruction as to the non- 
liability of a purchaser of animals 
to pay for them if they were infect- 
ed with an “infectious” disease is not 
erroneous because it omits the ad- 


jective ‘“contagious.” Stryker v. 
Crane, 33 Nebr. 690, 50 NW 1132. 
17. Generally see Trial [388 Cyc 


1612 et seq]. 


[§ 1016 


Applicability of instructions to pleadings and evi- 
It is proper for the court to give instruc- 
tions embodying any theory of the parties, which 
the evidence tends to support.?§ 
should conform to the pleadings,!® and cover all the 
issues raised,?° but should not inject into the case 
issues not raised by the pleadings.?+ 


The instructions 


The instruc- 


18. Klamath Lumber Co. v. Co- 
operative Land, ete., Co., 25 Cal. A. 
OiSsn Lad: ne 159s 


Generally see Trial ae Cyc 1626]. 


19. Freeman, ete. ews ) Co. Ve 
Mencken, 115 Ga. Cou 42 SE 369; 
Ferris v. Marshall, 1 Nebr. (Unoft.) 
377, 96 NW 602; Houston, 6te., RaCoe 
v. Ryan, (Tex. Civ. A.) 38 SW 221. 

20. Ala.—Anderson v. English, 
121 Ala. 272, 25 S 748; American Oak 
Hxtract Co. v. Ryan, 112 Ala. 3387, 20 
S 644, 

Ark.—C. H. Smith Tie, ete., Co. v. 
Weatherford,*92 Ark. 6, 121 SW 943. 

Ill.—Driscoll v. Duryee, 66 Ill. 35; 
Hovey v= “Dhompson,* 3 ~ Liles boos 
Chamberlain v. Bain, 27 Ill. A. 634; 
Chicago Safe, etc., Co. v. Cremen, 27 


Liar Sais 
Iowa.—Hughes v. Moskovitz, 172 
NW .7. 


Md.—Bostain v. De Laval Separa- 
tor Co., 92 Md. 483, 48 A 75. 


Mo.—Forster Vinegar Mfg. Co. v. 
Guggemos, 98 Mo. 391, 11 SW 966; 
Swink v. Anthony, 96 Mo. A. 420, 70 
SW 272. 


N. Y.—lLesser v. Perkins) 
53 Ryan L223 N* Wen6 29) 
C.—Acme Mfg. Co. v. McPhail, 

17). N. C. 383 , 102 SE 611 
PaletPatterson Vi. Brae’ 
107, 47 A 950; Sidney School- Furni- 


4 NYS 
25 NE 952). 


ture Co. Vv. W geet! School Dist., 130 
Pa. 76, 18 A 604. 
Tex.—Ames Portable Silo, ete., Co. 


Vu GillbatCivieAD)) 190 ASW: 1130; El- 
lis v. "Riddick, S40 Tex) iCive TASh256; 
78 SW 719. 


Wis.—Warder, etc., Co. v. Pischer, 
110 Wis. 363, 85 NW 968. : 


[a] Instructions held sufficient to 
present all the issues.—Smith v. 
Council Bluffs Independent School 
Dist., 112 Iowa 35, 88 NW 810; Coit 
Vv. Churchill, 61 Iowa 296, 16 NW 


147; Borum vy. Allen, 84 SW 760, 27 
KyL 262; Helfrich Saw, Clc. Co. v. 
Everly, 32 SW 750, 17 KyL 795: Bialy 


Vv. Krause, 142 Mich. 158, 105 NW 149" 


Milligan v. Butcher, 23 Nebr. 683, 37 
NW_596; Southern Pine Lumber Co. 
vi Fries, 2 Nebr. (Unoff.) 691, 96 
NW 71; Northern Supply Co. v. Wan- 
gard, 123 Wis. 1,100 NW 1066, 107 
AmSR 984. 


Generally see Trial [38 Cyc 1632]. 
ar Conn.—W oodbridge tee Cov vs 


Semon Ice Cream Corp., 81 Conn. 479, 
ips Asta: 


Ga.—Freeman, etc, News (Co. 
Mencken, 115 Ga. 1017, 42 SE 369. 


Ind.—Jackson Hill Coal, ete., Co. v. 
Merchants’ Heat, etc., Co., 193 Ind. 
422, 140 NE 532. 


Ky.—Whitfield v. Burdorf Co., 207 
Ky. 506, 269 SW 545; Helfrich Saw, 
ete., Mill Co. v. Bigesty, 32 SW 750, 
17 KyL 796. 

N. C.—Gaines v. 
C. 340, 29 SE 844; 
66 N. C. 604. 


Tex.—Merrill v., Taylor, 
293, 10 SW 532. 


Wash.—Belle City Mfg. Co. v. 
Kemp, 27 Wash. 111, 67 P 580. 


[a] Instructions held within is- 
sues.—Jackson Hill Coal, eta, Co. v. 
Merchants’. Heat, etc., Co., 193 Ind. 
422, 140 NE 532; . Latham Co. v. 
Snell, (Tex. Civ. "A.) 176 SW 917; 


McAllister, 122 N. 
Burton y. Wilkes, 


72 Vex, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 1016] 


tions must also be warranted by the evidence,?? and 
should not ignore any material portion thereof ;?? 
and if an instruction is not warranted by the evi- 
dence, it is objectionable, although correctly stating 


the law.?4 
Construction of instructions.?° 


strued together, the instructions considered as a 
whole properly state the issues and the law, they are 


sufficient.2® 


Cocke v. Big Muddy Coal, 
(Tex. Civ. A.) 155 SW 1019. 

Generally see Trial [38 Cyc 1612]. 

22. U. S.—Kinsley v. Gruppe, 241 
eas 466, 154 CCA 298 [aff 227 Fed. 

oO 

Ala.—Hodge v. Tufts, 115 Ala. 366, 
22 8 422 

Ark-—Sealy Mattress Co. .v. South- 
ern Cotton: Oil Co., 167 Ark. 405, 268 
SW 611. 

Cal.— Courteney v. Standard Box 
Co., 16 Cal. A. §00, 117 P 778. 


ete.) Coy 


Conn.—Dwyer v. Redmond, 100 
Conn. 393, 124 A 7. 

Ga.—Noble Mach. Co. v. R. B. 
Woolvin Stave Co., 39 Ga. A. 457, 
147 - SE: 411; Puffer. Mfze..Co. v. Nunn, 
37 Ga. A. 358, 140 SE 395; Consoli- 


dated Phosphate Co. v. B. F. Sturte- 


vant Co., 20 Ga. A. 474, 93 SH 155; 
Wholesale Mercantile Co. v. Jackson, 
2 Ga. A. 776, 59 SE 106. 


Ida.—Continental Jewelry Co. v. 
Ingelstrom, 43 Ida. 337, 252 P 186. 


Ill.—Olcese v. Mobile Fruit, etc., 


Co., 211 Tll. 539, 71 NE 1084 [aff 112 
Till. A. 281]; Chamberlain v. Bain, 27 
Tll. A. 634. 

Ind:—Allyn ‘v. Burns, 37 Ind. A. 
223, 76 NE 636. 

Iowa.—National Horse Importing 


Co. vy. Novak, 105 Iowa 157, 74 NW 
Loos 

Kan.—Ennis-Baynard 
Co, V. pe eine a au, 
Kan) 202,7235'P 1 


Petroleum 
Ste, WO; CLL 


Ky.—J. B. Colt eat v. Reeves, 222 
Key. 694, 2: SW ' (2d) -88'73'' Noel ov 
Kauffman Buggy Co., 106 SW 207) 


32 KyL 576. 

Md.—Eastern Shore Trust Co. v. 
Lockerman, 148 Md. 628, 129 A 915; 
Mercantile Trust, etc. Co. v. Rode, 
137 Mid. 362, 112 A’ 574; Kernan v. 
Crook, 100 Md. 210, 59 A 753. 

Mass.—Spector v. Zuckerman, 266 
Mass. 168, 164 NE 804; Rooney v. 
McLeod, 243 Mass. 183, 187 NE 266. 


Mich.—Kupfer v. Michigan Cloth- 
ing Co., 141 Mich. 325, 104 NW 582. 


Minn.—Buoye v. Foldesi, 167 Minn. 
60, 208 NW 422. 


Miss.—Gilmore Puckett . Co. v. 
Glenn, 124 Miss. 123, 86 S 864. 


Mo.—John Deere Plow Co. vy. 
Riebel, (A.) 21 SW (2d) 206; Bayer 
Steam Soot Blower Co. v. Milan, (A.) 
199 SW 712; Brooks Tire Mach. Co, 
v. Wells, 182 Mo. A. 50, 167 SW 604; 
Franz ‘v. William Barr Dry ‘Goods 
Co., 1382 Mo, A. 8, 111 SW 6386; Nugent 
v. Armour Packing Co., (A.) 81 SW 
506. 

Nebr.—Bowie v. Spaids, 
635, 42 NW 700. 

N. J.—Otis El. Co. v. Headley, 81 
N. J. L. 1738, 80 A 109. 


26 Nebr. 


N.' Y.—Klein v. Smith, 195 App.- 


Div. 870, 187 NYS 422 [motion for 
rearg den 196 App. Div. 955, 188 NYS 
930]; Kertscher v. Picken, 88 NYS 
384. 

N. C.—Mesker.v. West, 192 N. C. 
230, 134 SE 483. 

N. D.—Olson v. Larson, 48 N. D. 
499, 184 NW 984. 

Pa.—Curtin, v.,, People’s. Natural 
GAaSsICOn Zed. Les see lyaoa) UAL Oe, 
Bascom v. Danville Stove, etc., Co., 


SALES 


Requests for instructions.?7 
tions given conform to the rules of law, and a party 
desires more specific instructions on a particular 
issue, he should make a request therefor.?® 


[55 C.J.] 1007 


Where the instruc- 


It is 


proper to refuse instructions which are incorrect in 


If, when con- | part,? 


® or which, although correct, are sufficiently 
covered by instructions already given.?® As in other 
actions,*+ a requested instruction may be modified 


by the court?” to conform to the issues and evi- 


132° Pa. 


427, 88 A 510; Braddock 
Glass Co. Ave Irwin, 153 Pa. 440, 25 
A 490. 


R. REE acs Versio NA Mie. 
Co., 1384 Al 


8. ire wean? Phosphate Co. v. 
Sullivan,-34 S.C. 301, 13 SE 539. 


Tex.—Huff v. Kinloch Paint Co., 
(Civ. A.) 110 SW 467; Weatherford 
Mach., etce., Co. v. Tate, 49 Tex. Civ. 
Aq 392, 7 09 4SW 4065 4 McAfee. v. 
Meadows, 382 Tex. Civ. 
Sw 813; Drumm Seed, etc., 
Bell, (Civ. A.) 29 SW 796. 


Va.—Harris v. Wall, 144 Va. 774, 
130 SE 899. 


Wash.—Fisher v. Berg, 
176, 290 P 984. 

Wis.—Thayer v. Davis, 75 Wis. 205, 
43 NW 902. 

[a] Instructions held warranted 
by evidence.—Kinsley v. Gruppe, 241 
Fed. 466, 154 CCA 298 [aff 227 Fed. 
933]; Sealy Mattress Co. v. South- 
ern Cotton Oil Co,, 167 Ark. 405, 268 
SW. 611; Dwyer v. Redmond, 100 
Conn. 393, 124 A 7; Continental Jew- 
elry (Co. ve Ingelstrom, 43 Wdanc3s3%s 
252 (P\bS6s Auto Light, éte.;— Co. Iv. 
35% Automobile Supply Co., 189 Ill. 
A; 543; Jackson ‘Hill Coal, ete., iCo. 
v. Merchants’ Heat, etc., Co., 193 Ind. 
422, 140 NE 532; -Wetter v._ Otto, 
179 Iowa 873, 162 NW 12; Buoye 
v. Foldesi, 167 Minn. 60, 
422; American Spectacle D 
Denizet, (Mo. A.) 193 SW 939; Un- 
derfeed Stoker Co. v. Hudson Coun- 
ty Consumers’ Brewery Co., 70 N. 
J. Mia 6495 PSS HA 296 Marshall yw 
Macon County Sav. Bank, LOSING OC. 
639, 13 SE 282; Olson v. Larson, 
48 N. D. 499, 184 NW 984; Hlliott 
Supply cCo.— Vow es sibs ON. I. 640) 
1638 NW 271; Folley v. Smith; 103 
S. C. 445, 88 SE 24; Fisher v. Berg, 
158 Wash, 176, 290 P'.984. 


Generally see Trial [38 Cyc 1617]. 


158 Wash. 


23. Ala.—Butterworth v. Cath- 
cart, 168 Ala. 262, 52 S 896. 
Conn.—Trumpull. vO’ Hara, — 71 


Conn. 172, 41 A 546. 
Ill.—Nichols v. Mercer, 44 Ill. 250; 


Goldberg v. Hinstein, 44 Ill. A. 272; 
Ardinger v. :Wright, .38 Ill. A.. 98; 
Chicago Safe, etc., Co. v. Cremen, 


27 Ill. A. 331. 


Md.—Philipsborn Co. 
148 Md. 188, 129 A-31; 


v. Fineman, 
Rice v. Dins- 


more, 124 Md. 276, 92 A 847; Bostain 
v. De Laval Separator Co., 92 Md. 
483, 48 A 75. 

Mich.—Morris_ v. 5D 


Osterhout, 
Mich. 262, 21 NW 339. 
fh BNE ied ciety v. De Cou, 18 Minn. 
70. 

N. J.—Vapor Vacuum Heating Co. 
v. Kaltenbach, 94 N. J. L. 450, 111 
Agu di (ale, 


N. Y.—John W. Walker Co. v. Roth, 
79 Misc. 613, 140 NYS 516. 


Or.—Emmett v. Astoria Marine 
Iron’ Works,719'7. Or. 6382) “192° Pris. 


Tex.—National State Bank Vv. 
RAGKetiS aC Givin JA. lll Gol (SW ie Dos 
Hereford Nursery v. Deaf Smith 
County, (Civ. A.) 138 SW, 442. 


Tingley v. Fairhaven Land 
Co., 9 Wash. 34, 36 P 1098. 


Wis.—J. Thompson Mfg. Co. v. 
Gunderson, 106 Wis. 449, 82 NW 299, 
49 LRA 859. 


[a] Failure to refer to evidence 
that could not have the effect of 
qualifying the proposition of law set 
forth in the instruction does not ren- 
der the charge objectionable. Hart- 
shown v. Byrne, 147 Ill. 418, 35 NE 
622 [aff 45 Ill. A. 250]. 


Generally see Trial [38 Cyc 1627]. 

24. Steen v. Sanders, 116 Ala. 155, 
22 S 498; Richter v. Linden, 45 Mont. 
269, 122° Bo 918;..MeCall Co. v. Jen- 
nings, 26 Utah "459, USae bao. 


25. Generally see Trial [38 Cyc 
1777}. nae 
26. U. S.—Dawson Town, etc., Co. 


bay Woodhull, 67 Fed. 451, 14 CCA 
Ark.—Jones-Pope Produce Co. v. 


Breedlove, 83 SW 924. 


Colo.—Fitzhugh v. Spear, 
A. 398, 46 P 625. 


Ind.—Allyn y. Burns, 
223, 76 NE 636. 


Iowa.—National Horse Importing 
Gos) v. Novak, 105 Iowa 157, 74 NW 

Mo.—Gaar v. 
87 SW 609. 


Nebr.—Gray v. Farmer, 
69, 26 NW 593. 


N. J.—Potter Printing Press Co. 
Newark Daily Advertiser Pubs aco 
83 Node) Lisp O01 683. ANG 69; 


van Y.—Palmer v. Stryker, ao NYS 


8 Colo. 


37, ind. “A: 


Hill, 113 Mo. A. 10, 


19 Nebr. 


Pa.—Whitehall Mfg. Co. v. Wise, 
119 Pa. 484, 13 A 298. 
Tex.—Graves v. Hillyer, (Civ. A.) 


48 SW 889. 


Wis.—Baumbach  yv. 
Wis. 231, 52 NW 259. 

Generally see Trial [38 Cyc 1778]. 

27. Generally see Trial [38 Cye 
1690 et seq]. 

28. Packard v. 
(Mass.) 124. 


29. Naftzger v. Henneman, 94 Or. 
LOO Sb) ease 

Generally see Trial [38 Cyc 1707]. 

30. Boerner Fry Co. v. Mucci, 158! 
Iowa 315, 138 NW 866; Loveland v. 
Loatman,. 92 (Oki sais3is 208s esis 
Schopflocher v. Seide, 17 Pa. Dist. 
406; Ehrenberg v. Guerrero, (Tex. 
Civ. Ac) 225 "S Wi 865% See. /irialy [3s 
Cyov L711]. 


Gessler, 82 


Clapp, 11 Gray 


Sl. See Trial [38 Cyc 1704 et seq]. 

32. Wiener v. Lincoln Crushed 
Stone Co., 224 Ill. A. 146; Hadfield 
v. Colter, 188 App. Div. 563, 177 NYS 
382. [rev (103); Mise) 42740700 Nexs 
643]. And see cases infra notes 33, 
34, 

[a] Anticipatory breach of con- 


tract.—In an action by the seller, 
the buyers’ request to charge that 
there was no particular time with- 
in which the party suing must elect 
to take advantage of an anticipatory 
breach by the other party was prop- 
erly modified by the court adding 
that if there was no election, and 
the party himself defaulted in the 
meantime, the other party had a 
right to act on his default. Had- 
field v. Colter, 188 App. Div. 563, 
177 NYS. 382 [rev 103 Misc. 474, 176 
NYS 643]. 


Generally see Trial [88 Cyc 1711]. 
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dence,** or to prevent confusing or misleading the 
jury.?4 
[§ 1017] (2) Application of Rules. 
383. Wilson v. Pritchett, 99 Md. 
bss.) psi A 3607 Be By Coombs, ete, 
Commn. Co. v. Block, 130 Mo. 668, 
32 SW 1139; Old Dominion Coal 


Corp. v. 
518. 


[a] Existence and validity of con- 
tract.—Modification of a requested 
instruction to find for the buyer, 
counterclaiming for failure to deliv- 
er, if the jury found that the sell- 
er gave the buyer an option to pur- 
chase and that the buyer sent tele- 
grams to the seller exercising such 
option, by adding “and that such 
telegrams were sent before seller’s 


Snipes, 142 Va. 331, 128 SH 


telegram [withdrawing the option] 
was received by defendant,”’. was 
proper under the evidence. Old 
Dominion Coal Corp. v. Snipes, 142 
Va. 331, 128 SE 518. 

34. Culver v. Scott, etce., Lumber 
Co.,/ 53° Minn. 360, 55 NW 552: 

35. See supra § 1016. 

36. Ala.—Zimmern Vv. Standard 


Motor Car (Co., 205° Ala: 580, 885:S 
743; Wheat v. Union Springs Guano 
Con 195 Ala. 130; OM Se63ns 


Ark.—Sealy Mattress Co. vy. South- 
ern Cotton Oil Co., 167 Ark. 405, 268 
SW 611; Iowa City State Bank v. 
Biggadike, 131 Ark. 514, 199 SW 539; 
Haddon v. Finley, 125 Ark. 529, 189 
SW 353. 


Cal.—Griswold v. Morrison, 53 Cal. 
A. 93, 200 P 62. 


Conn.—Wright v. McCormack, 99 
Conn. 145, 121 A 467; McCaskey Reg- 
ice v. Keena, 31 Conn. 656, 71 
A 898. 


Ga.—Dannenberg Co. v. Hughes, 30 
Ga. A. 83, 116 SE 892. 


Ida.—Continental Jewelry Co. v. 
Ingelstrom, 43 Ida. 337, 252 P 186. 


Ill.—Squire Dingee Co. v. McDon- 
ald, 61 Ill. A. 607. 


Ind.—Jackson Hill Coal, etc., Co. 
v. Merchants’ Heat, etc., Co., 193 Ind. 
422, 140 NE 532. 


Towa.—Hughes v. Moskovitz, 172 
NW 7. 
Kan.—Greisa v. Thomas, 99 Kan. 


335, 161 P 670. 


Md,—Eastern Shore Trust Co. v. 
Lockerman, 148 Md. 628, 129 A 915. 


Mich.—Kalamazoo Tank, etc., Co. 
v. Shiek, 248 Mich. 118, 226 NW 832; 
Redfield v. Engel, 171 Mich. 207, 137 
NW 60: Paddock v. Hatch, 169 Mich. 
95, 134 NW 990. 


Mo.—Miles F. Bixler Co. v. Riney, 
(A.) 7 SW (2d) 396. 


N. D.—Elliott Supply Co. vy. Lish, 
36 N. D. 640, 163 NW 271. 


Oh:—Ji 6. Colt, Col. vo Wasson, 15 
Oh. A. 484. 


Or.—Medford Furniture, etc., Co. 
Vea danley, 120 Or, 229; 250° Pi 876. 
Ss. C.—Cincinnati Glass, ete., Co. 


vy. Watt, 93'S. C. 563, 77 SH 710. 


Tex.—Latham Co. v. Snell, 
AS) a OSV BOT. 


Utah.—F. W. Niebling Co. v. James 
Goal, ete. Co., 44° Utah 150,.137 PB 
834. 


(Civ. 


‘Va.—Fentress v. 110 Va. 


578, 66 SE 870. 


Wash.—Agnew Vv. 
Wash. 236, 141 P 319. 


[a] Instructions held correct.— 
(1) In an action for the price of 


Steele, 


Hackett, 80 
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stated above?® are applicable to instructions relat- 


ing to the existence and validity of the contract of 


The rules 


potatoes sold, instructions that there 
was but one question for the jury’s 
determination, and that was what 
was the agreed price for the pota- 
toes, ete, covered the point that 
there was no contract unless the 
minds of the parties met on the 
price. Hughes v. Moskovitz, (lowa) 
072) NW, (2) In an action on a 
note for tractors, defended on the 
ground of false representations in 
procuring it, an instruction that, if 
plaintiff represented to them that he 
had an order for a large tractor, 
or one like it, that he would ap- 
ply it on such order or take it off 
their hands in case they were not 
able to sell it, and if plaintiff re- 
fused to carry out such contract, 
and defendants had to sell the trac- 
tor at a loss, to allow defendants 
damages in an amount equal to the 
difference between what they paid 
for the tractor, including freight, and 
what they got for it, and credit it on 
the note and return a verdict accord- 
ingly, was not error. Gill v. Smith, 
L21 ean Loe 245) I 1 0AT ee C3). Ash 
instruction to the effect that defend- 
ant, notwithstanding his careless- 
ness, was not liable if in signing 
an order for the goods he had been 
deceived is correct. Cincinnati 
Glass, ete, i\Co.wv;- Watt, 93: Suc. 56:3; 


77 SE 710. (4) An instruction that 
plaintiff's acceptance of the order 


sued on need not have been formal- 
ly given, but would be sufficient if 
defendant had notice and knowledge 
thereof prior to his cancellation or 
withdrawal from the proposal made 
by him to plaintiff, was not error. 
F. W. Niebling Co. v. James Coal, 
Eten Con 44 WtaAh 50, salsa Passes id) 
In an action on a note defended on 
the ground that it was given as part 
of the price of an automobile busi- 
ness and the payee misrepresented 
the value of the business, an instruc- 
tion was not erroneous, as condition- 
ing recovery upon plaintiff’s knowl- 
edge of the falsity of the represen- 
tations. Agnew v. Hackett, 80 Wash. 
23 Opal oe PIES TOY 


[b] Instruction held not mislead- 
ing.—Fentress v. Steele, 110 Va. 578, 
66 SE 870. 


[c] Instructions held erroneous.— 
(1) An instruction that, unless the 
jury found that the goods were fur- 
nished to defendaht at defendant’s re- 
quest, they could not find against him 
was erroneous, since he would be lia- 
ble if they were furnished to anoth- 
er at his request. Kendrick vy. Cun- 
ningham, 9 Ala. A. 398, 63 S 797. (2) 
Where the defense is that the contract 
was induced by plaintiff's fraudulent 
representations, it is prejudicial error 
to charge that the verdict should be 


for defendant if the jury find that any } 


material representation was _ false, 
known by plaintiff to be false and re- 


| lied on by defendant, without explain- 


ing the characteristics of the materi- 
al false representation, that it must 
relate to present or previously exist- 
ing facts and cannot consist of mere 
opinion, commendation, or prediction, 
unless confidential relation exists be- 
tween the parties, and it is error to 
assume that any statement, if made 
and untrue, would constitute material 
false representations. J. B. Colt Co. 
v. Wasson, 15 Oh. A. 484. (3) An in- 
struction, in action for the price of 
goods sold and delivered, authorizing 
the jury to find that there was no 
contract, on the ground that there was 
no meeting of minds as to how the 
price should be fixed, is properly re- 
fused, plaintiff by his petition alleg- 


sale,?® the parties thereto,®’ the terms and construc- _ 


ing in the alternative that, if it be 
found the contract was not as claim- 
ed by him, then he seeks a recovery 
on the contract as it is claimed by de- 
fendant to have been. Smith v. Dun- 
can, (Tex. Commn. A.) 209 SW 140 
[aff (Civ. A.) 167 SW 233]. 


[d] Invading province of jury.— 
(1) In an action for goods sold and 
delivered, it is error to instruct the 
jury that, if they are unable to say 
whether there was a contract between 
the parties with reference to the 
goods, they should find for defendant, 
because, in the absence of a contract, 
the jury might properly have found 
that the goods were delivered upon 
an implied contract for what they 
were reasonably worth. Squire Din- 
gee Co. v. McDonald, 61 Ill. A. 607. 
(2) In an aétion on a note given for 
the price of a motor truck, special 
pleas having sought to avoid payment 
of the note by the fact that defend- 
ant buyer relied on misrepresenta- 
tions made at the time of the pur- 
chase of the truck that induced him to 
purchase, a charge that, if the order 
for the truck was signed by defend- 
ant buyer after conversation was had 
between the seller’s agent and the 
buyer over the telephone, then no con- 
versation on the part of the seller’s 
agent or representations as made by 
him after the signing of the order 
would be binding on the seller, did not 
take from the jury consideration of 
representations of the nature and 
quality of the truck being purchased 
made to defendant buyer subsequent 
to the telephone conversation and pri- 
or to his execution of the written or- 
der. Zimmern v. Standard Motor Car 
Co., 205 Ala. 580, 88 S 743. 


[e] Fraud; scienter.—In an action 
on a note given for hogs, an instruc- 
tion in substance that, if the jury be- 
lieved from a fair preponderance of 
the evidence that plaintiff represented 
to defendants that the hogs were 
sound and free from disease, that de- 
fendants believed such. representation 
and relied thereon, and that the hogs 
when sold were not sound, then that 
they should find that plaintiff had 
been guilty of fraud and deception 
and had received the note under mis- 
representation, was erroneous as per- 
mitting a finding of fraud in favor of 
defendants without requiring the jury 
to find a scienter, as the instruction 
should have required the jury to find 
not only that the representation was 
false, but that plaintiff had knowl- 
edge of its falsity, or what in law is 
equivalent to the proof of the scienter. 
Griswold v. Morrison, 53 Cal. A. 98, 
200 P 62. 


[f{] Definition of “fraud.”—Where © 


the question was whether the seller’s 
agent induced the buyer to sign the 
bill of sale without reading it by stat- 
ing that the instrument, which pro- 
vided ‘that no! stipulation not em- 
braced therein would be recognized by 
the seller, contained stipulations 
which it did not contain and which 
the agent knew it did not contain, an 
instruction that fraud is a deception 
“deliberately” practiced to obtain an 
-unfair advantage sufficiently defined 
“fraud.” McCaskey Register Co. v. 
Keena, 81 Conn. 656, 71 A 898. 


37. John W. Walker Co. v. Roth, 
79 Mise. 6138, 140 NYS 516; Metzler- 
Hegsted Lumber Co. v. Farmers’ Un- 
ion Warehouse, ete., Co., 78 Or. 551, 
153 P 56; Independent Guano Co. v. 
Hinderman, 127 S. C. 263, 120 SE 837. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion thereof,*® failure of consideration,*®® modifica- 
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tion or rescission of the contract,*® title of plain- 


38. Ark.—Sealy Mattress Co. v. 
Southern Cotton Oil Co., 167 Ark. 405, 
268 SW 611. 

Conn.—Brown Bag Filling 
Co. v. United Smelting, ete., 
Conn. 670, 107 A 619; 
oP Co, v. Dillon, 83 Conn. 65, 


Mach. 
€o.,) 93 
Floral Cream- 
75 A 


Ind.—Jackson Hill Coal, etc., Co. v. 
Merchants’ Heat, ete, Co., 193 Ind. 
422, 140 NE 532; Finch v. McClellan, 
Pieinds Ay ose loO NBs, 13 INER23 


Iowa.—Petroleum Products Distrib- 


uting Co. v. Alton Tank Line, 165 
Iowa 398, 146 NW 52. 
Me.—Hoyt. v. Easler, 126 Me. 389, 


138 A 689. 


Mass.—John B. Frey Co. v. S. Silk, 
Inc., 245 Mass. 534, 140 NE 259. 


N. C.—Acme Mfg. Co. v. McPhail, 
TOWING 1C.5 3835) 1.02) Sie 6a. 


Tex.—Baldwin v. J. B. Farthing 
Lumber Co., (Civ.-A.) 142 SW 980; 
Paine v. Argyle Mercantile Co., (Civ. 
AS). 133° SW 895. 

Wash.—Fisher v. 
176, 290 P 984. 

[a] Thus, where the terms of the 
contract, including time of transfer of 
title and purpose of contemplated in- 
spection by the buyer, were questions 
of fact, the jury should have been 
told to decide what contract the par- 
ties intended to make, giving due 
weight to what was said, written, and 
done, and to all material circumstanc- 
es, and instructed as to the general 
rule concerning time of transfer of 
title. John. *Ba_Prey,. Go... v...'S.. Silk, 
Inc., 245 Mass. 534, 140 NE 259. 


[b] Instruction held erroneous.— 
Since the meaning of a written con- 
tract is not to be determined by the 
relative ignorance or knowledge of the 
parties, where there is no claim of 
fraud or mistake, the court erred in 
instructing that the jury might con- 
sider the experience or lack of expe- 
rience of the parties in the aluminum 
trade in determining the meaning of 

“rod aluminum” in the contract in- 
volved. Brown Bag Filling Mach. Co. 
v. United Smelting, ete., Co., 93 Conn. 
670, 107 A 619. 


{c] Instruction ignoring issues.— 
In a seller’s action for the purchase 
price, where, in addition to the issue 
of whether the agreement that the 
seller should pay freight charges had 
been made by a salesman, there was 
an issue of whether the buyer, upon 
the seller’s repudiation of the sales- 
man’s agreement, agreed to pay 
freight charges himself, confining the 
charge to the issue of whether the 
salesman’s agreement was made, and 
ignoring the issue of whether subse- 
quent thereto the buyer agreed to pay 
freight himself, was reversible error. 
Aeme Mfg. Co. v. McPhail, 179 N. C. 
383, 102 SE 611. 


. 39. Bridgeport L. A. W. Corp. v. 

Levy, 110 Conn. 255, 147 A 841; Con- 
solidated Phosphate Co. v. B. F. Stur- 
tevant Co., 20 Ga. A. 474, 93 SE 155; 
Crouch v. Spooner, 9 Ga. A. 695, 72 
SE 61; Stark Bros. Nurseries, etc., 
eo v. Mayhew, 160 Mo. A. 60, 141 SW 
Son 


Berg, 158 Wash. 


[a] Instruction held misleading.— 
In an action for the price of a motor 
truck, where defendant filed a coun- 
terclaim for fraudulent representa- 
tions, instructions submitting defend- 
ant’s claim that the truck was value- 
less, that there was a total failure 
of consideration, that the contract 
had resulted only in trouble to him, 
and that he received no benefit from 
it, were erroneous as leading the ju- 
ry to believe that they must find the 
value to be nothing or that named in 


[55 C. J.—64] 


the contract. Dwyer v. Redmond, 100 
Conn, 893, 124, A.-7. 


_ [b]_ Instruction held not mislead- 
ing.—in an action for the price of 
goods, in which defendant pleaded 


partial failure of consideration, an 
instruction properly submitting the 
issue of partial failure of considera- 
tion was not misleading because of a 
statement therein that the trees sold 
were ‘‘warranted” first-class and true 
to name. Stark Bros. Nurseries, etc., 
Co. v. Mayhew, 160 Mo. A. 60, 141 SW 
433. 

{[c] Instruction not warranted by 
evidence.—While a plea of entire fail- 
ure of consideration includes a plea 
of partial failure, yet, where the jury 
have no data to reduce the amount of 
the contract price, a charge on partial 
failure of consideration is improper. 
Consolidated Phosphate Co. v. B. F. 
Sturtevant Co., 20 Ga. A. 474, 93 SE 
155. 

40. Ala.—Moline Jewelry Co. v. 
Crew, 171 Ala. 415, 55 S 144. 

Ark.—Haddon v. Finley, 125 Ark. 
529, 189 SW 353; Bloom v. Miller, 
118 Ark. 601, 176 SW 673. 

Cal.—Burrell v. Southern California 
Canning Co., 35 Cal. A. 162, 169 P 405. 

Colo.—Adams v. Guiraud, 69 Colo. 
ED FUG OPE 5 80; 

Ga.—Cuits v. Leonard Bros. Motor 
€o.,349Ga vA. 2/43) A29 SH) 125; Ierr 
Glass Mfg. Co. v. Americus Grocery 
Cor l3 (Gan At ode ORS Hmoed. 

Ill.—Hakes v. Aaron, 182 Ill. A. 100. 

Ind.—Joseph Frackman Co. wv 
Krauss, 82 Ind. A. 241, 145 NE 584. 

Iowa.—Bashaw-Joy Co. v. Walsh, 
187 Iowa 574, 174 NW 399. 


Kan.—Stout v. Bolin, 93 Kan. 185, 
144 P 204. : 
Mich.—Redfield v. Engel, 171 Mich. 


207, 137 NW 60. 


Miss.—Bettman-Dunlap Oloy 
Gertz, 136 Miss. 160, 99 S 384. 


N. Y.—Bank of United States v. Mc- 
Groeten 209 App. Div. 136, 204 NYS 


N. D.—Tiedeman v. Rasmussen, 50 
N. D. 966, 198 NW 550. 


R. I.—Whitaker y. R. Ce Ne Mite 
Cosa vAw Te 


Tex.—Flint v. Newton, (Civ. A.) 136 
SW 820. 

[a] Instructions held correct.— 
(1) Where the buyer pleaded rescis- 
sion of contract to purchase an auto- 
mobile and continuing offer to return 
it, and testified that it had been stored 
for the seller’s benefit, an instruction 
to find for the buyer if the jury be- 
lieved the evidence sustained a plea 
of fraud and rescission, and that on 
the seller’s refusal to accept it when 
tendered the buyer might store it and 
hold it as the seller’s agent, was not 
subject to an exception that the court 
failed to instruct that, should a plea 
of rescission be sustained, the auto- 
mobile would then become the proper- 
ty of the seller. Cutts v. Leonard 
Bros. Motor Co., 34 Ga. A. 243, 129 SE 
121. (2) Such instruction was not 
subject to exception as impressing the 
jury that the seller could be relieved 
of payment and at same time retain 
the automobile. Cutts v. Leonard 
Bros. Motor Co., supra. (3) A charge 
that the buyer may rescind for fraud 
where he moves with “reasonable 
promptness,” and that restitution of 
the goods is unnecessary where they 
are worthless, is in substantial accord 
with Civ. Code (1910) § 4305. Kerr 
Glass Mfg. Co. v. Americus Grocery 
Cov stGaeAs 5125579) SS eae 


[b] Instructions held erroneous.— 
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tiff,+1 delivery,4? acceptance and effect thereof or 


(1) An instruction that, if the jury 

believe that defendant informed the 
plaintiff that he was no longer inter- 

ested in purchasing fifty head of cat- 

tle, then plaintiff was not obliged to 

carry out his contract to sell, was not 

justified, where the words relied on 

for rescission were ‘‘They are all your 

cattle; I) am. ‘out ‘of )it.2 - Adams UN; 

Guiraud, 69 Colo. 112, 169 P 580. (2) 

An instruction to the effect that the 

buyer may rescind for misrepresenta- 

tions as to quality, or that the goods 

were not equal to samples, ‘upon dis- 
covery of such fact,” was properly re-., 
fused as placing no restriction on 

time to rescind. Hakes v. Aaron, 182 

Ill. A. 100. (3) In a Seller’s action 

for the price of a grain-cleaning ma- 

chine, in. which defendant pleaded 

breach of warranties and his rescis- 

sion of the contract, refusal to in- 

struct for the seller that the buyer 

could not rescind unless he had pro- 

vided suitable grain for testing the 

machine and given the seller a reason- 

able opportunity to demonstrate the 

machine to be in conformity with the © 
guaranty was not error, where the 

seller never requested the buyer to 

furnish other grain for testing the 

machine than that used by defendant. 

J. L. Owens Co. v. Leland Farmers’ 

El. Co., 198 Iowa’ 271, 198° NW. 19. 

(4) In an action for the price of lum- 

ber, the court properly refused de- 

fendant’s requested instruction that 

defendant was entitled to rescind his 

purchase contract if his agent sup- 

posed that the lumber was mill run 

and just as it came from the saw, 

and plaintiff knew of such belief, and 

did not disclose to him that the lum- 

ber was not mill run. Redfield v. En- 

gel, 171 Mich. 207, 137 NW 60. ©) 

In an action on a note given for the 

price of an automobile, where the 
maker of the note sought to rescind 

the sale for false representations, but 

did not seek to recover damages or 

to recover back his first payment, it 

was improper for the court to advise 

the jury as to the rights of the par- 

ties, in case they found that the mak- 

er failed to offer to return the ma- 

chine within a reasonable time, and 

that it had a value; for ifthe ma- 
chine had a value, and the buyer fail-. 
ed to offer to return it within a rea- 

sonable time after discovering its de- 
fects, he was entitled to no relief. 

FJint v. Newton, (Tex. Civ. A.) 136 

SW 820. 

[e] Instruction held misleading.—. 
Where, in an action for the price of 
cattle, the evidence put in’ issue 
whether a third person had been sub- 
stituted for defendants as buyers or 
was acting as their agent, an instruc- 
tion that if the contract with defend- 
ants was never canceled, and defend- 
ants were to be responsible thereun- 
der, plaintiffs could recover, was mis- 


leading. Stout v. Bolin, 93 Kan. 185, 
144 P 204. 
[d] Instruction held not warrant-. 


ed by evidence.—Whitaker v. R. C. N. 
Mie Co. 1CRy Lets 4 Ae ade } 

41. Kinsley v. Gruppe, 241 Fed. 
466, 154 CCA 298 [aff 227 Fed. 933]. 


42. Ark.—Miller Rubber Co. 
King, 147 Ark. 302, 227 SW 391. 

Cal.—Klamath Lumber Co. v. Co- 
operative Land, ete., Co., 25’ Cal. A. 


678, 145 P 159. 


Colo.—Adams v. Guiraud, 69 Colo. 
ee 6 OM eos Oe 

Ga.—Noble Mach. Co. v. R. B. Wool- 
Her Stave Co., 39 Ga. A. 457, 147 SH 

Ida.—Continental Jewelry Co. v. In- 
gelstrom, 43 Ida. 337, 252 P 186. 


Ky.—Kentucky Motor Car Co. v. 
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waiver of defects or default in delivery,4? conform- | ity of the goods to the requirements of the con- 


Darenkamp, 162 Ky. 219, 172 SW 524. 


Mass.—John B. Frey Co. v. S. Silk, 
Inc., 245 Mass. 534, 140 NE 259. 


Mich.—Four States Coal Co. v. Ohio, 


etc., Coal Co., 228 Mich. 360, 200 NW 
127. 
Miss.—Gilmore Puckett Co. v. 


Glenn, 124 Miss. 128, 86 S 864. 
Mo.—Erie City Iron Works v. Ferer, 
(A.) 263 SW 1008; Central Lumber, 
etc., Co. v. Reyburn, (A.) 195 SW 576. 
N. J.—Clark Bros. Coal Min. Co. v. 
pee Miss (Coins? IN.) J. 685, 95: A 


N. Y.—Hadfield v. Colter, 188 App. 
Div. 563, 177 NYS. 382 [rev 103 Misc. 
474, 170 NYS 643]. 

N. C.—Mesker v. West, 192 N. C. 
230, 134 SE 483. 

S. C.—Cincinnati Glass, etc., Co. v. 
IVE eI SaS. (Ci DO8,, up seo TOs 


[a] “Dendered” equivalent to “of- 
fered.”—An instruction that, if the 
seller “tendered” goods and the buy- 


er refused them, the seller could re- 
cover, was proper, the word ‘‘tender- 
ed” being used in the ordinary sense 
of “offered.”’ Central Lumber, etce., 
Co. v. Reyburn, (Mo. A.) 195 SW 576. 


[b] Time of, and delay in, deliv- 
ery.—(1) Where a contract specified 
no time for delivery, and the buyer 
shortly before suit had urged per- 
formance, instructions that the law 
implied that delivery should be made 
within a reasonable time, and that 
the jury should find for defendant if 
the day for fuil performance had not 
arrived when the writ issued, should 
have been given. Tirrell vy. Ander- 
son, 244 Mass. 200, 138 NE 569. (2) 
In an action for the price of raisins 
sold by plaintiff to defendant, where 
the evidence showed that a portion of 
the raisins were accepted, it was not 
error to refuse an instruction on time 
of delivery, since, even if the raisins 
were delivered too late, the condition 
of timed delivery was waived. 
Bronge v. Mowat, 29 Cal. A. 388, 155 
PPS ie C3) AD, instruction to add the 
number of days’ delay in delivering 
a boiler, caused by delay in delivery 
of material therefor to the seller, to 
the time fixed by the contract in cal- 
culating the time for delivery, was 
erroneous as not instructing that such 
delay must have been beyond the Sell- 
er’s control as provided in contract. 
Erie City Iron Works vy. Ferer, (Mo. 
A.) 263 SW 1008. 

[ce] Waiver of delay.—An instruc- 
tion that, unless time was essence of 
delivery of seed, and if delivery was 
not made on the contract date because 
of the fault of the buyer’s agent, de- 
_ livery on the date named was waived, 

was not erroneous. Lokey v. Rudy- 

Patrick Seed Co., (Mo. A.) 285 SW 
1028. 

{d] Instructions held correct.— 
(1) In an action for the price of 
goods, instructions stating what 
plaintiffs claimed was not objection- 
able as stating that it was the sum 
due on a “‘sale,”’ without mentioning 
a delivery. Klamath Lumber Co. v. 
Co-op. Land, etc., Co., 25 Cal. A. 678, 
145 P 159. (2) In an action for goods 
sold, an instruction that defendant 
would not be responsible if the goods 
ordered were so shipped, that he could 
not get them without also accepting 
goods not ordered sufficiently states 
defendant’s rights in the matter. 
Cincinnati Glass, etc., Co. v. Watt, 93 
SCP Ga, 00 oH 7105 

{e] Instructions held not mislead- 
ing.—(1) An instruction that delivery 
to the carrier, in the absence of any 
agreement as to place of delivery, is 
delivery to the purchaser, but that 
the jury should consider not only the 


place of the contract but all of the 
circumstances in determining whether 
the property was to be delivered at 
the home of the buyer or only to the 
carrier, was not misleading as laying 
stress on the place of delivery. Burns 
v. Goddard, 72 S. C. 355, 51 SE 915. 
(2) In a suit for the price of coal de- 
livered under a contract requiring a 
monthly average delivery, an instruc- 
tion that after delivering the required 
average there was no breach in not de- 
livering more was not misleading. 
Clark Bros. Coal Min. Co. vy. Royal 
Mfg.! Cos '8i7 INS. i: 6855995, AL 61.0. 

[f] Instruction held erroneous.— 
In an action by the seller of automo- 
bile tires to recover a balance due, 
wherein the buyer counterclaimed, in- 
structions were properly refused as 
erroneous in embodying the idea 
plaintiff seller could arbitrarily refuse 
to ship an order after accepting it un- 
der the terms specified in the con- 
tract. Miller Rubber Co. v. King, 147 
Ark. 302, 227 SW 391. 


[g] Instruction held misleading.— 
An instruction concerning identifica- 
tion of cattle purchased under an ex- 
ecutory contract, “but where anything 
remains to be done by way of select- 
ing out or separating the property, no 
title will pass,’’ was misleading, in the 
absence of an instruction as to what 
constituted a sufficient selection and 
identification. Adams v. Guiraud, 69 
Colom 112 169, Pea80: 

[h] Instruction not warranted by 
evidence.—Mesker v. West, 192 N. C. 
230, 1384 SE 483. 

43. Ark.—American Hardwood 
Lumber Co. v. Milliken-James Hard- 
wood Lumber Co., 140 Ark. 544, 216 
SW 23. 

Ga.—Southern R.- Co. v. .R. O. 
Campbell Coal Co., 41 Ga. A. 838, 151 
SE 661; Noble Machine Co. v. R. B. 
Woolvin Stave Co., 39 Ga. A. 457, 147 
SE 41 

ticle ei Falls Rubber Shoe Co. 
v. Gravenhorst, 194 Ill. A. 205. 

Iowa..—Wetter Bros. v. Otto, 
Iowa 873, 162 NW 12. 

Kan.—Conry v. McLean, 
595, 232 EP 1030: 

Md.—Courtney v. Knabe, etc., Mfg. 
pee 97 Md. 499, 55 A 614, 99 AmSR 

Mo.—Brigham City Fruit Growers’ 
Assoe. v. G. H. Zollmann Produce Co., 
220 SW 911. 

Oh.—Korona Jewelry, ete., House 
v. Loveland, 25 Oh A... 116,5257° NE 
500. 

Or.—Emmett v. Astoria Marine 
fron’ Works; 97 Ors 163277192) P1113. 
R. I.—Whitaker v. R. C. N. Mfg. 


179 


Lite Kam: 


Co., 134 A 11 

S. C.—Folley v. Smith, 103 S. C. 
445, 88 SH 24. = 

v. Woolridge, 52 

Tex. Civ. A, 512;- 115 SW 920. 

vVt.—G. R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 91 Vt. 
LT, 29 SEAL Sib 

Wis.—Stowell Co. v. South Side 


Malleable Casting Co., 
180 NW 813. 


[a] Consistency.—In an action for 
the price of a carload of lumber, an 
instruction that the buyer had the 
right to unload the car to inspect it 
and to hold the lumber for freight 
and unloading charges, if a material 
portion was not in accordance with 
the order, was not inconsistent with 
instructions that unloading of the 
ear with the knowledge that the lum- 


173 Wis. 216, 


ber did not conform to the contract 
constituted acceptance. American 
Hardwood Lumber Co. v. Milliken- 


James Hardwood Lumber Co., 140 


Ark. 544, 216 SW 23. 


[b] Instruction held correct.—In 
an action for the purchase price of 
bottles, where a defense was inter- 
posed that the bottles were not let- 
tered as ordered, and there was a con- 
flict in the evidence on that question, 
and the defense was met by evidence, 
although disputed, that defendant ac- 
cepted a part of the bottles, an in- 
struction that defendant was bound 
to pay for the whole shipment if it 
accepted a part, was correct. West- 
ern Bottle Mfg. Co. v. Dufmner, 186 
Plies “AS 2355 


[c] Instructions held erroneous.— 
(1) Where in an action for the price 
of goods there is evidence that the 
purchaser refused the goods because 
not of satisfactory quality, and had 
merely permitted them to be put in 
his yard for convenience, it was error 
to instruct the jury to find an ac- 
ceptance, without stating what would 
amount to an acceptance. Courtney 
v. Knabe, etc., Mfg. Co., 97 Md. 499, 
55 A 614, 99 AmSR 456. (2) In an ac- 
tion to recover the price contracted to 
be paid after the demonstration of a 
secret process, an instruction that ac- 
ceptance of the process might be by 
claim of ownership or exercise there- 
of by way of assignment of interest 
in the contract, and other instructions 
impressing assignment upon the at- 
tention of ithe jury as sufficient to es- 
tablish acceptance, were error. Conry 
v. McLean, 117 Kan. 595, 232 P 1080. 
(3) In a suit for the price of safes, 
an instruction to find for defendant 
if plaintiff represented the safes to 
be of a certain kind and quality, and 
plaintiff shipped safes of an inferior 
kind and quality, and defendant, with- 
in a reasonable time, notified plain- 
tiff that they were not satisfactory, 
was erroneous as depriving plaintiff 
of the right to have considered the 
question of acceptance by possession 
and use. Edwards v. Wooldridge, 52 
Tex. Civ. A. 512, 115 SW 920. 


[d] Instructions not applicable to 
evidence or issues.—(1) A charge re- 
ferring to the period for accepting 
machinery “from receipt of machin- 
ery’ was error, where the contract 
limited the period from the ahioor 
thereof. Noble Mach. Co. v. R. 
Woolvin Stave Co., 39 Ga. A. 457, ut 
SE 411. (2) Where, in an action on 
a contract for the sale of lumber and 
mill work for buildings, the evidence 
showed that a window sash charged 
for had been made in a special size 
by the seller prior to the date of the 
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buyer’s cancellation of the contract — 


as authorized by its terms, and a de- 
livery thereof was tendered, the re- 
fusal to charge that the seller could 
not recover for any millwork not de- 
livered at the date of the cancella- 
tion of the contract was proper. Com- 
mercial Realty, etc., ‘Co. v. Dorsey, 
114 Md. 172, 78 A 1099. (38) In an ac- 
tion for the purchase price of annueal- 
ing pots, where an issue submitted by 
special verdict and decided by the 
jury involved the inquiry whether the 
pots delivered were in fact merchanta- 
ble, the court did not err in refusing 
defendant’s request to instruct “that 
where goods purchased are necessari- 
ly used to maintain a manufacturing 
plant in operation, the use of the 
goods is not a waiver of the right 
to claim damages if the goods were 
not merchantable, or the qualicy con- 
tracted for,’ the only issue being 
the merchantability of the pots, and 
nothing going to the jury which would 
lead them to believe that failure to 
tender back the pots was a waiver of 
defendant’s right to recover damages. 
Stowell Co. v. South Side Malleable 
pasting, Co., 1738 Wis. 216, 180 NW 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tract,** the right and duty of inspection by the buy- | er.4® They are also applicable to transfer of title to 


{e] Instructions ignoring plead- 
ings or evidence.—(1) Where the un- 
contradicted evidence showed that a 
buyer of lumber for a building re- 
tained and used all the lumber de- 
livered except the portion returned, 
for which the buyer received credit, 
the buyer, when sued for the price 
of lumber delivered, was not entitled 
to a charge totally denying the sell- 
er’s right of recovery. Commercial 
Realty, etc., Co. v. Dorsey, 114 Md. 
172, 78 A 1099, (2) In an action for 
the price of goods sold and delivered 
to defendant, an instruction by de- 
fendant, disregarding the fact that it 
was alleged in plaintiff’s reply, and 
that there was evidence submitted to 
the jury tending to prove that de- 
fendant had accepted the goods and 
used part of them, was properly re- 
fused as misleading. Emmett v. As- 
toria Marine Iron Works, 97 Or. 632, 
192 P 1113. (3) It being undisputed 
that defendants purchased five thou- 
sand pounds of twine from plaintiff at 
the price and terms alleged in the pe- 
tition, and that defendants received 
the twine at the place of delivery, 
carried it away to their farm, and 
never returned it, a charge that if 
defendants purchased the five thou- 
sand pounds of twine from plaintiff at 
the price and on the terms alleged in 
the petition, and received it at the 
place of delivery carried it to their 
farm, and never returned it, plaintiff 
should recover, was properly refused, 
since the jury could not under it have 
considered any of the rights of de- 
fendants based on the delivery of a 
different twine than that contracted 
for. Plotner v. Markham Warehouse, 
ete., Co., (Tex. Civ. A.) 122 SW 443. 

44. U. S.—Frankel v. Foreman, 33 
F. (2d) 83. 

Ala.—Byrd v. Beall, 
50 S 53. 

Ark.—Arkansas Retail Credit Men’s 
Assoc. v. Lester, 94 Ark. 195, 126 SW 
712; American Standard Jewelry Co. 
v. Hill, 90 Ark. 78, 117 SW 781. 

Ga.—Ellard v. Smith, 140 Ga. 592, 
79 SE 459; Cutts v. Leonard Bros. 
Motor Co., 34 Ga. A. 243, 129 SH 121. 

Kan.—De Merritt v. Forbes Mill- 
ing Co., 114 Kan. 62, 216 P 1086. 

Ky.—Scanlon-Thompson Coal Co. v. 
Gambill, 221 Ky. 819, 299 SW 978. ~ 

Md.—Lansburgh v. M. P. Howlett 
Fish, etc., Co., 153 Md. 312, 138 A 269; 
Philipsborn Co. v. Fineman, 148 Md. 
Hee. 120. Ae sl. Deland Min. "ete." Co: 
v. Hanna, 112 Md. 528, 76 A 850, 136 
AmSR 404. 


161 Ala. 594, 


Mass.—Kepnes vy. Grossman, 247 
Mass. 142, 141 NE 799. 
Mich.—Woodruff Coal, -etc., Co. v. 


Commercial Coal Co., 221 Mich. 175, 
190 NW 686; Kynock v. Wilwin Co., 
205 Mich. 452, 171 NW 415; John D. 
Gruber Co. v. Smith, 195 Mich. 336, 
162 NW 124. 

Minn.—Welle v. Pfau, 
279, 186 NW 578. 

Mo.—Lake Superior Loader Co. v. 
Huttig Lead, etc., Co., 305 Mo. 130, 
264 SW 396; Krallman v. Potashnick, 
191 Mo. A. 516, 177 SW 697. 

N.- J-—Otis El. Co. v. Headley, 
.N. J. L. 173, 80 A 109. 

N. Y.—McMahon v. Rothchild, 114 
NYS 817. 

Or.—Naftzger v. Henneman, 94 Or. 
109, 185 P 233. | 

R. I1.—S. & S. Service Co. v. Weiner, 
126 A 643. 

Tex.—National State Bank v. Rick- 
etts, (Civ. A.) 177 SW 528; Plotner 
v. Markham Warehouse, etc., Co., (Civ. 
A.) 122 SW 443. 

[a] Noncompliance with “specifi- 
cations.”—An instruction permitting 
recovery for the seller, unless coal 
did not come up to “specifications,” 


151 Minn. 


81 


should advise the jury as to specifi- 
cations referred to. Scanlon-Thomp- 
son Coal Co. v. Gambill, 221 Ky. 819. 
299 SW 978. 


[b] Conformity with sample.—(1) 
In an action for the price of soap- 
stone, an instruction which ignored 
the seller’s duty to show that the 
soapstone delivered conformed to the 
sample on which the sale was made 
was improper, the phrase, ‘‘as ordered 
in good condition,’ being insufficient 
as a requirement of such conformity. 
Deland Min. ete., Co. v. Hanna, 112 
Md. 528, 76 A 850, 186 AmSR 404. (2) 
Where the court charged that, if the 
jury found that the sale was by 
sample, the coal delivered must be 
of the same character and quantity 
as the sample, defendant’s conten- 
tion that the court should have used 
the words “character, quality, kind, 
and grade” was supercritical. Wood- 
ruff Coal, etc., Co. v. Commercial Coal 
Co., 221 Mich. 175, 190 NW 686. 


[ec] Sales on trial or approval.— 
(1) Generally. Pratt Chuck Co. v. 
Crescent Insulated Wire, etc., Co., 33 
F. (2d) 269 [certiorari den 280 U. S. 
583 mem, 50 SCt 34 mem, 74 L. ed. 
633 mem]; Fechteler v. Whittemore, 
205 Mass. 6, 91 NE 155. (2) In an ac- 
tion on a written contract for the 
sale of a cleaning attachment to a 
boiler, which allowed the buyer sixty 
days after it was installed in which 
to make a trial of its effectiveness, 
a failure to instruct that, under a 
stipulation for written notice of dis- 
satisfaction within the time specified 
for trial, an oral notice might be suf- 
ficient was not erroneous. De Mer- 
ritt v. Forbes Milling Co., 114 Kan. 
62, 216 P 1086. (38) In an action for 
the purchase price of a tractor sold 
to defendants, in submitting an issue 
as to whether the sale was on con- 
dition that defendants might return 
the tractor if unsatisfied, it was not 
error, to the prejudice of defendants, 
to charge that, if such was the agree- 
ment, defen'dants were the sole judg- 
es of whether the tractor should be 
kept or returned, but if the agreement 
was that the tractor should work in 
satisfactory manner, and it did so 
work, they had no right to return it. 
Welle v. Pfau, 151 Minn. 279, 186 NW 
578. (4) In an action for the price of 
a coat bought on approval, which de- 
fendant claimed was not approved by 
his wife and was returned to plain- 
tiff by one of her.employees, where 
the evidence authorized a finding that 
the coat was called for by the em- 
ployee on plaintiff's authority, it was 
error to instruct that defendant must 
connect plaintiff with the redelivery 
of the coat directly or by facts jus- 
tifying an inference that she was a 
party to obtaining the coat from de- 
fendant to defraud him. McMahon v. 
Rothchild, 114 NYS 817. 


[d] Instructions held correct.— 
(1) In an action for the price of a 
suit of clothes, an instruction defin- 
ing ‘fit,’ given in connection with 
other instructions as to plaintiff's 
right to recover if the clothes did 
not fit, was not erroneous. Berger v. 
Kohler, 166 Ark. 496, 266 SW 454. (2) 
In an action for the subscription price 
of a credit guide, an instruction to 
find for defendant if plaintiff agreed 
with him and others to include in the 
guide the names of persons residing 
in certain counties trading with mer- 
chants in a certain city and the book 
did not contain such names, and the 
evidence fails to show reasonable ef- 
fort to secure such information for 
such subscribers, was correct. Ar- 
kansas Retail Credit Men’s Assoc. v. 
Lester, 94 Ark. 195, 126 S 712. (3) 
Where, in an action for the price of 
Christmas trees sold, the evidence 
showed that plaintiff was engaged in 
buying and selling trees; that he sold 
trees to defendant; that there was a 


‘Brown, 


‘as taking from the jury 


dispute as to whether the trees de- 
livered complied with the contract, a 
charge, that it made no difference 
what kind of a contract plaintiff made 
with a third person from whom he 
obtained trees, was proper, the con- 
troversy not being between plaintiff 
and the third person. Snelling v. 
167 Mich. 202, 132 NW 549. 


{e] Instruction held not mislead- 
ing.—Haddaway Curd Coal Co. v. 
Breese-Trenton Mining Co., (Mo. A.) 
200 SW 104. 


{f] Instructions held erroneous.— 
(1) Where a map sold to defendant 
to advertise his hotel erroneously 
stated the name and population of 
the town in a schedule on the back 
of the map, without any fault on 
plaintiff's part, an instruction that 
such misstatement would preclude a 
recovery of the price by plaintiff, if 
it rendered the map useless for ad- 
vertising purposes, was erroneous. 
Kenyon Printing, etc., Co. v. Crosby, 
105 Ark. 258, 150 SW 567. (2) Where 
a jack was claimed to be worthless 
as a breeder, the purpose for which 
he was purchased, an instruction that, 
if worthless as a breeder, the buyer, 
who retained him, was not liable, was 
erroneous as disregarding any other 
value of animal. Monroe v. Arthaud, 
(Mo. A.) 186 SW 554. (3) While 
tender of goods “entirely different” 
from those contracted for would jus- 
tify a rescission, it would be errone- 
ous to instruct a jury that a pur- 
chaser is not justified in refusing to 
perform his contract and pay for the 
goods tendered, unless they are “en- 
tirely different” from those contract- 
ed for. Naftzger v. Henneman, 94 Or. 
109,185" B- 233. 


[g] Instructions held misleading. 
—(1) A charge, requested by defend- 
ant, that there was no evidence that 
the lumber did not come up to the 
warranty and to specifications called 
for in the order, and, if there were re- 
jects and culls reported to a certain 
person, defendant was not bound by 
such reports, was properly refused, 
as at least confusing and misleading. 
Byrd v. Beall, 161 Ala. 594, 50 S 53. 
(2) In an action for the purchase 
price of onions, an instruction likely 
to give a jury the impression that a 
purchaser was not justified in refus- 
ing to perform his contract and pay 
for the goods tendered unless they 
were “entirely different’ from those 
contracted for was misleading. 
Naftzger v. Henneman, 94 Or. 109, 185 
P 233. (3) A charge that substantial 
compliance with the contract would 
entitle plaintiffs to recover the price 
of coats and damages for breach of 
contract was erroneous as likely to 
mislead, where the court gave no defi- 
nition of ‘“‘substantial compliance.” 
Frankel v. Foreman, 33 F. (2d) 88. 


[h] Instruction not warranted by 
evidence.—Bayer Steam Soot’ Blower 
Co. v. Milan, (Mo. A.) 199 SW 712; 
Otis El. Co. v.. Headley, 81 N. J. L. 
173, 80 A 109. 

[i] Imvading province of jury.— 
In an action for the price of an arti- 
cle which had been retained and used 
by the buyer, where there is evidence 
as to its defective condition, and the 
necessity of repairs, although no wit- 
ness for defendant gave its value 
definitely, and one or two said that it 
was worthless, an instruction, direct- 
ing the jury either to find that it was 
of the full value given by plaintiff or 
that it was worthless, is erroneous, 
the right, 
under the evidence, to find the ac- 
tual value. H. J. Reedy Co. v. Cam- 
eron, 163 Mich. 638, 129 NW 27. 

Instructions as to acceptance and 
effect thereof as waiver see supra 
text and. note 43. 

45. Windsor Print Works v. C. F. 
Hawuaway Co., 289 Fed. 1; John B, 
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the buyer,*® payment,’ and the rights, duties, and 
habilities of the parties under the contract of sale 


Hrey Co. v.~S. Silk, Inc., 245 Mass. 
534, 140 NE 259;. Fechteler v. Whitte- 
more, 205 Mass. 6, 91 NE 155; Wigan 
v. La Follett, 84 Or. 488, 165 P 579. 


[a] Duty to instruct.—When a 
contract was for the sale of an entire 
lot of beets, but inspection was con- 
templated, and there was a custom 
permitting inspection, an instruction 
should have been given as to the 
purpose and bearing of the right of 
inspection on the time of passing of 
title, and the jury should have been 
told to find whether the right of in- 
sSpection was intended as a condition 
precedent or a condition subsequent. 
John B. Frey Co. v. S. Silk, Inc., 245 
Mass. 534, 140 NE 259. 

{b] Reasonable opportunity to in- 
spect.—Instructions, submitting a 
disputed fact as to whether the buy- 
er of hops had reasonable opportuni- 
ty for inspection, were proper. Wi- 
gon v. La Follett, 84 Or. 488, 165 P 


46. Ala.—Butterworth v. Cath- 
cart, 168 Ala. 262, 52 S 896. 

Cal.—Fleming v. Law, 28 Cal. A. 
ala (0) alssi ee Re 

Tll—Hakes v. Aaron, 182 Ill. A. 


100. 


Mass.—John B. Frey Co. v..S. Silk, 
Inc., 245 Mass. 534, 140 NE 259. 


Mo.—Holly v. St. Louis, etce., 
34 Mo. A. 202. 


Tex.—Goldberg v. Bussey, (Civ. A.) 
47 SW 49. 


[a] Delivery to carrier.—Where 
the terms of a contract of sale, in- 
cluding the time of transfer of title 
and the nature and purpose of 

_ Spection by the buyer, were in dis- 
pute, the jury should have been in- 
structed as to the effect of delivery 
to a common carrier for transpor- 
tation to the buyer. John B. Frey 


Cor 


Co. v. S. Silk, Inc., 245 Mass. 534, 140 
NE 259. 
[b] Instructions held misleading. 


—(1) In an action for goods, sold and 
delivered, an instruction that the ti- 
tle to goods passed on their deliv- 
ery at the place agreed on is mislead- 
ing and prejudicial, when the evi- 
dence leaves it in doubt whether such 
was the intent of the parties. Holly 
Veo wavOuls, ebe sRoCo:.4o4 ook Ar 
202. (2) An instruction that a bill 
of sale was valid, and carried title 
to property, and also that, if there 
remained anything material to the 
sale to be performed, the contract 
was executory, and did not pass ti- 
tle, was erroneous, as tending to con- 
fuse the jury. Goldberg v. Bussey, 


(Tex. Civ. A.) 47 SW 49. 

[ce] Instruction ignoring evidence. 
—Butterworth v. Cathcart, 168 Ala. 
262, 52 S 896. 

47. Nevil v. Trapnell-Mikell Co., 
31 Ga. A. 207, 120 SE 430. 

48. U. S.—Riverside Fibre, ete., 
Co. "ye. ©: C. Keckley Co. 32 F, (2d) 
23. 

Ala.—Bell v. Jenkins, 130 S 396; 
Beitman vy. Birmingham Paint, ete., 
Co., 185 Ala. 313, 64 S 600. 

Ark.—Arkansas Brick, ete., Co. v. 
Crabtree, 177 Ark. 195, 5 SW (2d) 
O59: 


Cal.—Curtis v. Nye, 86 Cal. A. 507, 
261 P 747. 

Ga southern, RawCo: Wa Ro Os 
Campbell Coal Co., 41 Ga. A. 838, 151 
SE 661. 

Tll.— Schmidt v. Marine Milk Con- 
densing: Co., 197 Ill. A. 279. 

Ky.—Eversole v. Wilson, 123 SW 
1196; Ohio Valley Tie Co, v. Harvey, 
116 SW 278. 
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Mass.—Lowenstein vy. Silton, 251 
Mass. 320, 146 NE 779; Fillmore v. 
Johnson, 221 Mass. 406, 109 NE 1538. 

Mich.—Aldrich v. J. Calvert’s Sons, 
186 Mich. 469, 152 NW 1060. 

Mo.—Lokey v. Rudy-Patrick Seed 


Cons Of KaNSasi Citys a (Aes Sonn WV 
1028; Toberman y. Gidley, (A.) 187 
SW 593. 


Okl.—Loveland v. Loafman, 92 Okl. 
13350218) PMsol- 


Pa.—Williams v. Wenger, 
Super. 497. 


S. C.—Premier Refining Co. v. B. & 
BOeMotor) Cone iet Si Cas 4ai2eele tS 
374. 

Tex.—Summers v. Cavin, 
154 SW 690; Bourn v. Gray, 
A.) 144 SW 356. 


fa] Instructions held erroneous.— 
(1) A requested charge that, if the 
seller did not deliver the cattle, and 
the buyer tendered their full value, 
the jury should find for the buyer, 
in an action for the price, was prop- 
erly refused, since, under such cir- 
eumstances, the seller will be enti- 
tled to recover the amount tendered. 
Bourn vy. Gray, (Tex. Civ. A.) 144 
SW 356. @) VAnsinstruction,) ine ai 
suit on a check executed in payment 
for brick, requiring a finding for 
plaintiff if the evidence showed that 
defendant purchased goods and gave 
the check, was properly refused, 
since defendant could show that the 
check had been paid. Arkansas 
Brick, etc., Co. v. Crabtree, 177 Ark. 
195, 5 SW (2d) 939. (3) In an action 
for the price of oil sold to defend- 
ant, a dealer in automobile oils, the 
defense being that the oil was ut- 
terly worthless, an instruction that 
an indemnity agreement binding the 
manufacturer to reimburse the deal- 
er for any damage to the consumer 
that rose from the use of the oil was 
the test of defendant’s defense was 
erroneous, the indemnity agreement 
being an independent agreement. 
Premier Refining Co. v. B. & E. Motor 

0., 127 S.C. 472, 121 Sh 374. 

49. Ala.—Vinegar Bend Lumber 
Co. v. Soule Steam Feed Works, 182 
Ala. 146, 62-S 279; Knight v. Harris, 
16 Ala. A, 290, 77 S 440. 


Ark.—American Standard Jewelry 
Co. v. Hill, 90 ES 78, 117 SW 781. 


48 Pa. 


(Civ. A.) 
(Civ. 


Ga 385 Ga. A. 784, 
134 SE 841, 

Tll.— John Hemwall Auto. Co. v. 
Derby, 207 Ill. A. 46; Williams v. 
Moehlman, 199 Ill. A. 35. 


tnd: Jaékeon Hill s@oal, ete., Co. 
v. Merchants’ Heat, ete., Co., 193 Ind. 
422, 140 NE 532. 

Mass.—Learned v. Hamburger, 245 
Mass. 461, 139 NE 641. 


Mo.—Jones v. Werthan Bag Co., 
254 SW 4. 

Oh.—Korona Jewelry, 
v. Loveland, 25 Oh. 
500. 


ete., House 
AS 116; 157 NB 


Or.—Johnson v. Hibbard, 
184, 44 P 287, 54 AmSR 787. 


S. C.—Independent Guano Co. 
Hindman, 127 S. C. 263, 120 SH 837, 


Tex.—Varley v. Nichols-Shepard 
Sales Co., (Civ. A.) 191 SW 611. 


Wash.—Steward v. C. M. Kopp Co., 
184 Wash. 150, 284 P 1053. 


Wis.—Smith v. Janesville Batting 
Mills Co., 150 Wis. 528, 137 NW 966. 


[a] Consistency.—Where, in an 
action for the price of machinery 
sold under an agreement that notice 
of defects was to be given within a 
certain time, defendant offered evi- 
dence that he had deposited in the 
mails a letter addressed to plaintiff 
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Proper instructions should also be giv- 
en as to the presumptions and burden of proof,*® the 


calling attention to defects, an in- 
struction for defendant that a letter 
properly mailed is presumed to have 
been received is not inconsistent 
with an instruction for plaintiff that 
defendant could recover nothing un- 
der his counterclaim until he had 
proved notice. Southern Engine, etc., 
Works v. Vaughan, $8 Ark. 388, 135 
SW 9138, AnnCas1912D 1062. 


{b] Instructions held correct.— 
(1) Im an action for the price of 
goods, an instruction that the burden 
was on plaintiff to prove perform- 
ance on his part and delivered goods 
of the kind and quality specified in 
the contract before he could recover, 
unless the goods were received by de- 
fendants without objection, was not 
erroneous as stating that the burden 
was not on defendants to prove an 
alleged breach of warranty. Ameri- 
can Standard Jewelry Co. v. Hill, 90 
Ark. 78, 117 SW 781. (2) Where the 
defense to a suit on a'‘note for the 
price of an automobile was that the 
payee breached the agreement to 
place collision insurance, a charge 
that the burden of proof was on 
plaintiff transferee after maturity 
was not error. Webb v. Orme, 35 Ga. 
A. 784, 134 SE 841. (3) A request by 
buyers for a ruling that, if the sell- 
er failed to deliver the merchandise 
under the contract at the time and 
in the quantity which the contract 
called for, the buyer was entitled to 
recover the loss of his profits and 
expenses actually incurred on sales 
made, was properly refused, where 
the trial judge found that the dates 
of delivery had been waived and 
waiver was a question of fact, the 
finding on which was well warrant- 
ed by the record. Learned v. Ham- 
burger, 245 Mass. 461, 139 NE 641. 
(4) Where the buyer counterclaimed 
for failure to deliver goods and there 
was evidence that the seller, in ac- 
cepting the order, informed the buy- 
er that no further credit would be 
given unless payment was made on 
an outstanding account, an. instruc- 
tion placing the burden on the buyer 
to prove acceptance and agreement 
to deliver without regard to the 
amount then owing was not errone- 
OUS Saw: . Goodrich Rubber Co. v. 
Newman, (Mo. A.) 271 SW 1029. (5) 
An instruction, after explaining the 
right of the buyer to repudiate a 
sale of goods manufactured to order 
within a reasonable time, stating 
that the question is submitted to the 
jury whether the buyer used reason- 
able diligence in disclaiming the sale, 
is not erroneous, as placing the bur- 
den on the buyer to disprove an ac- 
ceptance. Johnson v. Hibbard, 29 Or. 
184, 44 P 287, 54 AmSR 787. (6) 
Where plaintiff sued on account of a 
sale of apples, and defendant denied 
that there had been a sale and af- 
firmatively alleged a consignment, 
for which he fully accounted to plain- 
tiff except as to a certain sum which 
he tendered, and prayed to be re- 
lieved of further liability, the court 
properly instructed the jury that the 
burden of proving that the transac- 
tion was a consignment rested on de- 
fendant, as his answer sought af- 
firmative relief in seeking to have 
differences between him and plaintiff 
adjudicated. Steward v. C. M. Kopp 
Cow, 134 Wash. 150) 234 Pe d0535 5 =67) 
Where, in an action for the price of 
goods sold by sample, defendant 
claimed that the goods were inferior 
to the sample, and there was evi- 
dence on the question whether he 
had accepted the goods, an instruc- 
tion that the burden of proof was on 
him to show that the goods were in- 
ferior to the sample was _ proper. 
Smith v. Janesville Batting Mills Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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amount of recovery by plaintiff,°° and the right of 
defendant to recover, by way of recoupment, set-off, 
or counterclaim, for breach of the contract by plain- 


tift.5? 


150 Wis. 528, 187 NW 966. 


[ec] Instructions held erroneous.— 
(1) In an action for the purchase 
price of cotton sheeting sold by 
plaintiff to defendant, an instruction 
that the burden was on defendant to 
prove that plaintiff understood the 
use intended to be made of the sheet- 
ing, and that certain qualities. were 
necessary and to prove that the sheet- 
ing delivered failed to comply with 
the contract in all these respects, 
was error, since if the goods failed 
to comply in any material respect 
defendant was under no obligation to 
accept them. Jones v. Werthan Bag 
€o., (Mo.) 254 SW 4. (2) An _ in- 
struction that defendant, sued for the 
balance due on the purchase price 


of bulls, must prove by a _ prepon- 
derance of evidence the price he 
claimed he agreed to pay, is errone- 
ous: ~~ B0az, Vv. Harris, (Tex... Civ As) 
30 SW (2d) 810. (8) Where, in an 


action for the price of goods sold and 
delivered, defendant pleaded failure 
of consideration, and the court 
charged that the burden was on plain- 
tiff to show the truth of the petition, 
and that if he failed the jury should 
find for defendant, the failure to 
charge that defendant had the bur- 
den of proving failure of considera- 
tion was erroneous. Western Mfg. 


€o. vw. Freeman, (Trex. Civ. <A.) 126 
SW 924. 
{d] Instruction held misleading. 


—In an action on purchase price 
notes, a requested instruction that 
plaintiff had the burden of proving its 
compliance with the sales contract 
is properly refused as misleading, 
Since, after introduction of the notes, 
defendant buyer had the burden of 
showing that the contract was ob- 
tained by fraud or breached by plain- 
tiff. Varley v. Nichols-Shepard Sales 
Co., (Tex. Civ. A.) 191 SW 611. 


50. Ill.—Underwood v. Wolf, 131 
Ill. 425, 23 NE 598, 19 AmSR 40 [aff 
31 Ill. A. 637]; Chicago, etc., Lum- 
ber Co. v. Tatum, 203 Ill. A. 421. 


Ind.—Alburn v. Burge, 186 Ind. 
BOO MLC UN aor. 

Iowa.—Fred S. Todd Shoe Co. v. 
Pierce Shoe Co., 179 Iowa 13838, 160 
NW 827. 

Ky.—Paducah Cooperage Co. v. 
Hazel Heading Co., 118 SW 9381. 


Md.—Dolby v. Laramore, 
618, 89 A 442. 


Minn.—C. W. La Moure Co. v. Cuy- 
una-Mille Lacs Iron Co., 147 Minn. 
433, 180 NW 540. 


Mo.—Dehner v. Miller, 
504, 148 SW 953. 


N. Y.—Klein v. Smith, 195 App. 
Div. 870, 187 NYS 422 [rearg den 196 
App. Div. 955 mem, 188 NYS 930 
mem]. : 


Tex.—Hereford Nursery v. Deaf 
Smith County, (Civ. A.) 138 SW 442. 


[a] Consistency.—(1) An instruc- 
tion stating the amount to which 
plaintiff would be entitled under the 
contract, if entitled to recover at all, 
is not inconsistent with a statement 
of defendants’ right to recoupment. 
Underwood v. Wolf, 131 Ill. 425, 23 
Ni, b98, 19, Ams 40)fati 34 Ds. A. 
ost). (2) Invan action. for, the pur- 
chase price of baled straw under a 
contract fixing one price for delivery 
at a river bank, and another price for 
delivery on barges or to a railroad, 
an instruction that the seller might 
recover the contract price is not in- 
consistent with another instruction 
that, if the seller had the straw baled 
and ready for delivery, the jury could 
only deduct the cost of hauling it. 
Dehner vy. Miller, 166 Mo. A. 504, 148 
SW 953. 


166 Mo. A. 


121 Ma. 
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[b] Instructions held correct.— 
(1) In an action for the price of 
merchandise, where the parties had 
agreed that invoice prices were the 
market value and defendant, by elect- 
ing to rescind, had waived his claim 
for damages, an instruction that, if 
the jury found against defendant on 
an issue of rescission, they should 
allow invoice prices stated the prop- 
er measure of recovery. Fred S. Todd 
Shoe Co. v. Pierce Shoe Co., 179 Iowa 
1383, 160 NW 827. (2) In an action 
to recover on a sale of mining tim- 
bers wherein plaintiffs were either 
entitled to recover the amount 
claimed in their testimony or were 
not entitled to recover at all, the 
court correctly charged that, if the 
jury found for plaintiffs, the verdict 
must be for the full amount of the 
claim: iC! WwW. La’ Moure ‘Co, v. Cuy- 
una-Mille Lacs Iron Co., 147 Minn. 
433, 180 NW, 540. 


[ec] Instruction held within is- 
sues.—In an action for the price of 
coal where the buyer pleaded a gen- 
eral denial and a breach of an execu- 
tory contract, a requested charge on 
the measure of his damages was 
within the issues and should have 
been given. Cocke v. Big Muddy 


Goal, ete: Coy CLex, Civ. A.) 155 SW 
TOS: 
[d] Instruction held erroneous.— 


In an action on a contract to buy 
tomatoes at a price stated, an in- 
struction that, on the finding of cer- 
tain facts, the recovery should be 
the “worth” of the tomatoes was er- 
roneous. Dolby v. Laramore, 121 Md. 
618, 89 A 442. 


[e] Instruction not warranted by 
evidence.—Klein v. Smith, 195 App. 
Div. 870, 187 NYS 422 [rearg den 196 


App. Div. 955 mem, 188 NYS 930 
mem]. 
{f] Instruction ignoring evidence. 


—Where, in an action against a coun- 
ty for certain trees, plaintiff alleged 
that the trees were sold to the coun- 
ty by his agent, that it\was agreed 
that the price should not be less than 
three dollars each and might be more, 
and that the charge for pruning and 
planting was reasonable, an instruc- 
tion that plaintiff could recover the 
market value of the trees, should the 
jury find that they had a market val- 
ue, otherwise their reasonable value, 
and for planting and pruning, not to 
exceed a specified sum, was errone- 
ous, as eliminating the contract so 
far as the price of the trees was con- 
cerned. Hereford Nursery v. Deaf 
Smith County, (Tex. Civ. A.) 138 SW 
442, 


51. Ala.—Georgia Cotton Co. v. 
Lee, 196 Ala. 599, 72 S 158; Cook, 
ete., Contracting Co. v. Bell, 177 Ala. 


618, 59 S 273. 


Cal.—Curtis v. Nye, 86 Cal. A. 507, 
261 P 747; Courteney v. Standard 
BoxsuComn horas Ala 0Med iT eM iis: 


Conn.—Dwyer v. Redmond, 100 

ge 393, 124 A 7; Woodbridge Ice 

v. Semon Ice Cream Corp., 81 
ous 479, 71 A 577. 


Ga.—Georgia Excelsior Co. v. Hart- 
colder arate Core Ga AL eiOara S 
SE 611. 


Ind.—Cohen v. Reichman, 
A. 164, 102 NE 284. 

Iowa.—Ryerson v. Roth, 
500. 

Ky.—Asher v. Howard, 178 Ky. 398, 
198 SW 1149. 


Md.—Wilson vy. Curlett, 140 Md. 147, 
117 A 6; Sullivan v. Boswell, 122 Md. 
539, 89 A 940. 


N. Y.—Goodyear Tire, ete., Co. v. 


55° Ind. 
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[§ 1018] 10. Verdict, Judgment and Amount of 
Recovery—a. Verdict and Findings. 
erning verdicts and findings in civil actions general- 


The rules gov- 


Hershenstein, 221 App. Div. 592, 
NYS 501. 


Ok1.—Alton Mercantile Co. v. Ozark 
enh etenmCo, 93eOKE abla Omer 
ce 


S. D.—Karsten v. Root, 36 S. D. 111, 
153 NW .932. 


Wash.—United Iron Works v. Wag- 
ner, 98 Wash. 453, 167 P 1107. 


[a] Instructions held correct.—(1) 
In an action for goods sold, where 
defendant brought a cross action for 
failure to deliver according to con- 
tract, whereby defendant was dam- 
aged by reason of an independent con- 
tract as to the goods between him and 
a third person, an instruction that to 
recover, the making of such third 
contract must be known to plaintiff, 
was not erroneous for failure to state 
that reasonable grounds for knowing 
would be sufficient. Georgia Excel- 
sior Co. v. Hartfelder-Garbutt Co., 12 
Gan" Al 797, 08 SH 6UL. »-@) in agetion 
for price, in which defendant counter- 
claimed for plaintiffs’ breach of agree- 
ment to give credit, an instruction 
that to‘reduce plaintiffs’ recovery de- 
fendants must show that by the 
breach of the agreement they had 
been damaged was not error as de- 
priving them of the right to nominal 
damages for such breach. Cohen v. 
Reichman, 55 Ind. A. 164, 102 NE 284. 
(3) In an action for the price of logs 
delivered under contract, wherein de- 
fendants counterclaimed for failure 
to deliver the quantity called for, an 
instruction to find for defendants if 
plaintiff “failed to deliver any portion 
of said logs’ was not erroneous as 
precluding recovery by defendants if 
plaintiff delivered any logs. Asher v. 
Howard, 178 Ky. 398, 198 SW 1149. 


[b] Instructions held erroneous.— 
(1) Where, in an action for the price 
of goods, defendants counterclaimed 
for plaintiffs’ breach of their agree- 
ment to extend credit by bringing a 
suit in violation of such agreement, 
an instruction that there must be di- 
rect evidence connecting the refusal 
of credit by third persons with the 
bringing of the suit was erroneous, 
since the connection could be shown 
by evidence, whether direct, circum- 
stantial, or otherwise. Cohen v. 
Reichman, 55 Ind. A. 164, 102 NE 284. 
(2) An instruction to find for defend- 
ant on counterclaim for loss due to 
defective paper without giving the 
standard for measuring such damages 
is error. Hamersley Mfg. Co. v. Lo- 
baco Co., 213 Ky. 159,. 280 SW 945. 
(3) The buyer, where damages from 
delay in delivery are greater than pay- 
ment due, may withhold same, and 
an instruction on an issue of counter- 
claim in an action for the price as to 
obligation to make payment which 
failed to recognize such right is er- 
roneous. United Iron Works v. Wag- 
ner, 98 Wash. 453, 167 P 1107. 


[ec] Instruction held misleading.— 
In an action by the seller for the price 
of a portion of the goods covered by 
the contract, which had been deliv- 
ered, in which the seller sought to 
excuse failure to make full delivery 
by government requisition of a por- 
tion of his output, an instruction as 
to the buyer’s right to set off, against 
the seller’s claim, the difference be- 
tween the contract price of the goods 
furnished to the government and the 
price received by seller therefor was 


224 


misleading. Wilson v. Curlett, 140 
Md. 147, 117 A 6. 

[dad] Instruction inapplicable to 
pleadings.—Woodbridge Ice Co. v. 


Semon Ice Cream Corp., 81 Conn. 479, 
71 A 577, 
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ly°? are applicable in actions for the price or value 
of goods sold, in determining the sufficiency of the 
The verdict and findings must, 
of course, -be sufficient to support the judgment.** 
They must be definite and certain,®> and responsive 
to the issues,°® and must be supported by the evi- 
Findings must be made on all-the mate- 
rial issues,°* but a failure to find on immaterial is- 
sues is not error;°® and a finding on an immaterial 
A finding that none 
of the allegations of defendant’s answer or cross 
complaint are true is a sufficient finding on affirma- 


verdict or findings.®° 


dence.°* 


issue may be disregarded.°° 


52. See Trial [388 Cyc 1868 et seq]. 
Caan Cal.—Pincus v. Kress, 265 P 


Tll.—J. I. Case Threshing Mach. Co. 
WerleUlss sl jo Wil.) Ax? 1910: 


Ina.—Gates Lumber Co. v. Todd, 22 
Ind. A. 148, 53 NE 385. 


Mass.—Cook v. Castner, 9 Cush. 266. 


Tenn.—German-American Mono- 
gram Mfrs. v. Johnson, 133 Tenn, 571, 
i82 SW 595. 

Ont.—Hope v. Stewart, 35 U. C. Q. 
WuSigs 


B 

[a] General verdict and special 
findings.—\vhere a general verdict 
was returned for defendant, with an- 
Swers to interrogatories, finding that 
defendant did not order the goods 
shipped; that plaintiff, in pursuance 
of the order, shipped the goods, and 
delivered the same to defendant; that 
defendant unloaded the same from the 
car, and sold some of them; that 
there was no evidence as to the value; 
and it did not appear that any price 
was agreed upon, or that any account 
was rendered to defendant, or that 
the goods had ever been accepted, a 
motion for judgment for plaintiff not- 
withstanding the verdict was proper- 
ly denied. Gates Lumber Co. v. Todd, 
22 Ind. A. 148, 53 NE 385. 


[b] In two cross actions tried to- 
gether, one for the price of property 
sold and the other for fraud of the 
vendor, the jury, if they find the fraud 
and that the damages equaled or ex- 
ceeded the purchase money, may ren- 
der a verdict for defendant in the 
first action, and for plaintiff in the 
second action for the excess of such 
damages, if any, over the purchase- 
money. If the damage is less than 
the priced sued for, it should go in 
reduction of the price in the first ac- 
tion, and the verdict should be for 
defendant in the second action. Cook 
v. Castner, 9 Cush. (Mass.) 266. 

[c] Basis of verdict.—In an action 
for the price of goods, where the ver- 
dict for defendant on the ground of 
his right to rescind was correct, 
whether the jury attributed that 
right to the ground of fraud or to the 
defense that there was a breach of a 
material part of the engagement was 
immaterial. German-American Mon- 
ogram Mfrs. v. Johnson, 133 Tenn. 

- 571, 182 SW 595. 

{[d] Findings held insufficient.— 
Where, in an action to recover for 
prunes sold f. 0. b. Los Angeles, the 
court found that the parties orally 
agreed that the seller was to deliver 
prunes which would be in good and 
merchantable condition and fit for re- 
tail sale in defendant’s stores in Tex- 
as, the court should have made a di- 
rect finding as to whether or not the 
prunes met the requirements of such 
agreement when delivered, and wheth- 
er the place of delivery was Los An- 
geles or Texas. Pincus v. Kress, 90 
Cal. A. 179, 265 P 563. 

54. Cal.—Woodland Bank v. Hiatt, 
58 Cal. 234. 


Ind.—Hildebrand v. Sattley Mfg. 


SALES 


tive allegations 


Co., 25 Ind. A. 218, 57 NE 594. 


Kan.—Greisa v. Thomas, 99 Kan. 
330, L61 P 670; 


Or.—Maeder Steel Products Co. v. 
Zanello, 109 Or. 562, 220 P 155. 


S. D.—Davis v. Beatty, 233 NW 277. 


Tex.—Dalton Adding Mach. Sales 
Co. v. Valley Motor Co., (Civ. A.) 299 
SW 928. 

Utah.—Prows v. Hawley, 
444, 271 P 81. 

[a] Findings held sufficient.—(1) 
In an action for a balance due for 
steel furnished by plaintiff to defend- 
ant contractors, a finding that defend- 
ants were not compelled to bend and 
cut the steel because of any fault, 
failure, or neglect by plaintiff to de- 
liver the steel agreed to be furnished 
is broad enough to support a conclu- 
sion of law on which defendant’s 
counterclaim for the value of such la- 
bor was disallowed. Maeder Steel 
Products Co. v. Zanello, 109 Or. 562, 
220 P 155. (2) Finding, in assignee’s 
suit on note for purchase price, that 
notice of breach of warranty was not 
given, did not preclude judgment for 
buyer. International Harvester Co. 
v. Newberry, (Tex. Civ. A.) 16 SW 
(20a). Sil. (3) Special findings that 
plaintiff's agent made false represen- 
tations on which defendant relied as 
to seedlings sold to defendant, but 
that defendant had reasonable oppor- 
tunity to read the order therefor, did 
not require judgment for plaintiff. 
Greisa v. Thomas, 99 Kan. 335, 161 P 
670. (4) Other findings held suffi- 
cient. . Willett v. Schmeiser Mfg. Co., 
82 Cal. A. 249, 255 P 529; Lewis v. 
Clark, 66 Or. 461, 134 P 1194; Davis 
Vou BOAtEY, «OSs Dale coo NOW cant) odlaS: 
A. Smith Lumber Co. v. Havlik, 51 S. 
Die 306, [2P38" NW bss 8) Prows= “Vv. 
Hawley, 72 Utah 444, 271 P 31; Hirsh 
v. Ogden Furniture, etc., Co., 48 Utah 
434, 160 P 283. 

{b] Findings held insuticient.— 
(1) Finding that seller agreed to hold 
contract sued on until buyer tried 
another machine is insufficient of it- 
self to support judgment for buyer. 
Dalton Adding Mach. Sales Co. v. Val- 
ley Motor Co., (Tex. Civ. A.) 299 SW 
928. (2) Where defendant reconven- 
ed for breach of warranty, and the 
jury found that there was a breach 
of warranty and that such breach was 
not waived, but also found that de- 
fendant was not damaged by the 
breach, it was error to render judg- 
ment denying plaintiff any recovery, 
and also denying defendant any re- 
covery on his plea in reconvention, 
plaintiff being entitled to judgment 
for the amount sued for. Hytex Mfg. 
Co. v. Trenck, (Tex. Civ. A.) 300 SW 
192. 

55. Maeder Steel Products Co. v. 
Zanello, 109 Or. 562, 220 P 155; Prows 
v. Hawley, 72 Utah 444, 271 P 381. 


Generally see Trial [88 Cyc 1877, 
T9201. 

56. Cal.—Peak v. Republic Truck 
Sales Corp., 194 Cal. 782, 230 P 948. 

Ga.—Thompson v. Cordele Motor 
Car Go., 26 Ga. A. 139, 105 °SE 620. 
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of rescission and counterclaim ;°** 


and, where there is no special finding on a plea in 
reconvention, a general verdict for plaintiff for the 
full amount claimed is equivalent to a finding against 
defendant on such plea.®? 
finding that the goods were sold and delivered to 
defendant at his special instance and request is a 
sufficient finding as to the agreement and a promise 
to pay for the goods.°? 
Inconsistent findings.°* 
sistent with each other®® and with the general ver- 


In assumpsit a general 


The findings must be con- 


Ind.—Palmer Steel, etce., Co. v. 
Heuer etc., €o., 160 Ind. 232, 66 NB 
90. ‘ 


Kan.—Conry: v. 
Ce? dea aNGKDS 
Mo.—United Iron Works y. Twin 
ley. Ice, ete., Co., 317 Mo. 125, 295 SW 
Oh 


McLean, 117 Kan. 


Nev.—Livingston v. 
Nev. 538, 42 P 290. 
N. Y.—Braun v. 
Diy. 611, 84 NYS 8; 
inson, 152 NYS 194. 

Tex.—International Harvester Co. 
Ye NERb SREY, (Civ. Ais 16 SWicC2e) 
71. 

_[a] Bule applied.icWhere both 
sides accepted the theory of an agree- 
ment to sell, the sole controverted 
question being whether the goods 
were accepted or rejected, evidence 
that they were not as ordered was 
relevant only as to acceptance, and 
it was error to permit the jury to re- 
duce the agreed price by the differ- 
ence in value of goods ordered and 
those sent. Kaplan v. Schwartz, 184 
NYS 833. 


[b] A plea of total failure of con- 
sideration includes a partial failure, 
and a verdict allowing a partial abate- 
ment of the purchase price is permis- 
Sible thereunder. Thompson y. Cor- 
dele Motor Car Co., 26 Ga. A. 189, 105 
SE 620. 


[ec] Findings held responsive.— 
Peak v. Republic Truck Sales Corp., 
194 Cal. 782, 230 P 948; United Iron 
Works v. Twin City Ice, ete., Co., 317 
Mo. 125, 295 SW 109; Commercial Ac- 
ceptance Trust v. Parmer, (Tex. Civ. 
A.) 241 SW 586. 

[d] Verdict held not responsive.— 
Alfond Shoe Co. v. F. Levy Shoe Co., 
(Mo. A.) 295 SW 134; Inouye v. Mc- 
Graw, (Tex. Civ. A.) 31 SW (2d) 309. 

Generally see Trial [88 Cye 1884, 
1925). 

57. California Pear Growers’ As- 
ee Herspring, 60 Cal. A. 508, 213 

o . 


Wagner, .23 


Holtan, 87 App. 
Herzfeld v. Rob- 


58. Preston v. Dunn, 33 Cal. A. 747, 
166 P 608. 
59. Ackerman v. Channel Commer- 


cial Co., 53 Cal. A, 259,199 PB 120s 
Deutsch v. Pratt, 149 Mass. 415, 21 
NE 1072; Terwilliger v. Ontario, etc., 
R. Coz, 73. Hun) +335,. 26 "N ViSe 268" irev: 
eee ea grounds 149 N. Y. 86, 43 NE 


Generally see Trial [88 Cyc 1924]. 


60. Appliance Co. v. Kelley, 102 
Cal. WAS 6; 228 20a DLS. 
61. Brovelli v. Bianchi, 136 Cal. 


612, 69 P 416. 

62. De Witt v. Berger Mfg. Co., 
(Tex. Civ. A.) 81 SW 334. 

63. Andresen v. Upham Mfg. Co., 
120 Wis. 561, 98 NW 518. 

64 Generally see Trial [38 Cyc 
1926, 1986). 

65. Wagner v. El Centro Seed, ete., 


Co., 17 Cal. A. 887, 119 P 952; Peerless 
Pattern Co. v. Grabow, 146 App. Div. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dict,®® and will, if possible, be construed so as to be 
consistent and to support the judgment.** Findings 
for plaintiff on his complaint and for defendant on 
his counterclaim for fraud are not inconsistent.°% 
Where special findings are irreconcilable with the 
general verdict, they will control, and judgment will 
be rendered in accordance with such findings, not- 
withstanding the general verdict.®® 
hand, when the question of inconsistency arises, 
nothing will be presumed in aid of the special find- 
ings as against the general verdict,’° but every pre- 
sumption will be indulged in favor of the general 


verdict.*1 
Construction and effect. 


goods sold.78 
as a whole.’ 


910, 181 NYS 277; Varley v. Nichols- 
Shepard Sales Co., (Tex. Civ. A.) 191 
SW 611. , 

[a] Findings held inconsistent.— 
Plaintiff sued defendant for twenty- 
nine doliars and ten cents, the price 
of certain paper patterns. Defendant 
denied liability and counterclaimed 
for fifty-nine dollars, the price of one 
thousand one hundred and sixty dis- 
carded patterns returned, at five cents 
each. The contract provided that dur- 
ing the life thereof defendant might 
return any discarded patterns to 
plaintiff in exchange for other pat- 
terns to be shipped thereafter. De- 
fendant denied liability, on the ground 
that plaintiff had previously breached 
the contract before the delivery of the 
patterns sued for, which defendant 
claimed he refused to accept under 
the contract. It was held that the 
court, by finding for plaintiff for 
twenty-nine dollars and ten cents, 
found that defendant had not per- 
formed under the contract and that 
plaintiff was not in default, and a 
judgment for defendant for twenty- 
eight dollars and ninety cents was 
based on inconsistent findings, since, 
if plaintiff was not in default, defend- 
ant was only entitled to exchange the 
discarded patterns for new ones dur- 
ing the life of the contract, and could 
not recover therefor from plaintiff at 
five cents each. Peerless Pattern Co. 
v. Grabow, 146 App. Div. 910, 131 NYS 
277. 

[b] Findings held not inconsist- 
ent.—(1) Findings that levelers were 
delivered on Jan. 17 and 27, and that 
buyers accepted delivery March 1, 
were not contradictory. Willett v. 
Schmeiser Mfg. Co., 82 Cal. A. 249, 255 
P 529. (2) Where, in an action for 
the price of merchandise, defendant 
relied on a counterclaim, a finding 
that the merchandise was sold at a 
price agreed on between the parties, 
and a finding covering the issue pre- 
sented by the counterclaim that the 
seller was to receive a specified per 
cent of the wholesale price of the 
entire amount of the merchandise, 
without finding the amount of the 
wholesale price at the date of deliv- 
ery, were not inconsistent, but the 
ultimate facts proposed by the plead- 
ings were sufficiently determined to 
support a judgment for the seller. 
Wagner v. El Centro Seed, etc., Co., 
a7 "Cal. Av1387, 1194 RP" 952.81 ¢3)) Find- 
ings that seller of a truck represent- 
ed it suitable for hauling grain, that 
buyer could make certain amounts 
daily, that such representations were 
not false, that buyer did not rely 
thereon, that seller agreed to keep 
truck in repair, and that breaks were 
due to defects in material and work- 
aanship, and not se buyer’s negli- 


The general rules as to 
the construction and effect of verdicts and findings*? 
are applicable in actions for the price or value of 
Thus the findings must be construed 
They must also, if possible, be so 
construed as to support the judgment;*® but this 


SALES 


On the other 


[55 C.J.] 1015 


rule does not permit the rejection of specific facts 
found by the court, and the acceptance of mere con- 
clusions of law in direct conflict with such facts, 
in order to sustain the judgment.7°® 
vor of plaintiff for the price of the goods is a deter- 
mination that the goods belong to defendant.** 
Title to and disposition of property. Where de- 
fendant denied acceptance of the goods which were 
stored on his premises, the jury has power to deter- 
mine as between the parties, in whom title rests,*® 
but has no power to go further and direct the dis- 
position of the property.*® 


A finding in fa- 


Such direction, however, 


will be regarded as surplusage, and will not affect 


gence, were not inconsistent as to the 
breaking, repairs, and reliance on rep- 
resentations. Weston v. General Mo- 
tors Acceptance Corp., (Tex. Civ: A.) 
250 SW 744. (4) Other findings held 
not inconsistent. Peak v. Republic 
Truck Sales Corp., 194 Cal. 782, 230 P 
948; Varley v. Nichols-Shepard Sales 
Gore (Lex iCiva-Acn Lok Siw 61k, 

66. Iowa City State Bank v. Big- 
gadike, 131 Ark. 514, 199 SW 539; 
Wendt v. Termier, 129 Kan. 213, 282 
P 588; Palm v. Uncle Sam Oil Co., 97 
Kan. 696, 156 P 721; Ask v. Wood, 113 
Or. 498, 233 P 253. 

[a] General verdict held not incon- 
sistent with special findings.—Wendt 
v. Termier, 129 Kan. 213, 282 P 588: 
Jamison vy. Cardwell, 108 Kan. 631, 196 


P 424; Ask v. Wood, 113 Or. 498, 233 
12) Paee 
67. Reed v. Palmer, 62 Cal. A. 209, 


216 P 387; Wiestner v. California 
Coke, etc., Co., 2 Cal. A. 314,.83 P 461; 
Edmonsen v. Fort, 75 N. C. 404. 
Generally see Trial [38 Cyc 1930]. 
68. Dwyer v. Redmond, 100 Conn. 
393, 124 A 7. 


69. Palm v. Uncle Sam Oil Co., 97 
Kan: 696, 156 P 721. 

[a] Rule applied.—Where the ju- 
ry returned a general verdict for the 
seller, but in answers to special ques- 
tions found that the articles shipped 
were not as ordered and were not ap- 
proved by the buyer, the court prop- 
erly set aside the general verdict and 
rendered judgment for defendant. 
Palm v. Uncle Sam Oil Co., 97 Kan. 
696, Leo P T20: 

70. Iowa City State Bank v. Big- 
gadike, 131 Ark. 514, 199 SW 539. 


71. Iowa City State Bank v. Big- 
gadike, supra. 

72. See Trial [38 Cyc -1901, 1930, 
1966]. 

73. Adams-Campbell Co. v. Jones, 
71 Cal. A. 723, 286 P 322. 


[a] Particular findings construed. 
—(1) Ina suit to recover the contract 
price of razor stropping machines 
manufactured by plaintiff, findings 
construed to mean. that defect in ma- 
chines manufactured was not due to 
any imperfect dies furnished by de- 
fendants, but was caused by improper 
substitution by plaintiff of brass in- 
stead of steel in manufacture of cer- 
tain parts thereof as provided by the 
contract. Adams-Campbell Co. wv. 
Jones, 71 Cal. A. 723, 2386 P 322. — (2) 
In an action for the price of goods 
sold by plaintiff's assignor, finding 
that balance claimed by plaintiff was 
due on open account amounted mere- 
ly to finding that vendor kept book of 
account in which it made charges, and 


that it made charges in sums which 


the validity of the verdict.°° 

[§ 1019] b. Judgment. The general rules govern- 
ing judgments in civil actions,*! are applicable in 
actions for price or value.*®? 
the judgment must conform to and be warranted by 
the pleadings and proof,®* and must also, in accord- 


As in other actions®® 


were reasonable value of goods sold. 
Pookect v. Dunn, 33 Cal. A. 747, 166 P 


74 Hoff v. Lodi Canning Co., 51 
Cal. A. 299, 196 P 779. 
[a] Rule applied.— Where the 


court found that the price to be paid 
for merchantable tomatoes was a sum 
equal to the going price that should 
be paid at Sacramento and Stockton, 
and that the price and value of mer- 
chantable tomatoes in those cities 
was twenty dollars a ton, and that 
defendant agreed to pay plaintiff the 
sum of twenty dollars a ton, the find- 
ing is not open to attack on the theory 
that the market value was not de- 
clared, for ‘market price,” ‘current 
price,” and “going price’ imply the 
same thing and mean the market val- 
ue. Hoff v. Lodi Canning Co., 51 Cal. 


-A. 299, 196.P 779. 


75. Adams-Campbell Co. v. Jones, 
WA (CaLMA 723.7236 2 -o220 Scomaleo 
supra text and note 67. 

76. Adams-Campbell Co. v. Jones, 
(LECAR AS F238. 286nro22- 

77. Scofield v. Barowsky, 249 Mass. 
1, 143 NE 921. 


78. Robertson, ete., Scale, ete., Co. 
ee 212 Mich. 334, 180 NW 

79. Robertson, ete., Scale, ete., Co. 
v. Richman, supra. 


80. Robertson, ete., Scale, ete., Co. 
v. Richman, supra. 


81. See Judgments 33 C. J. p 1042. 


82. See cases infra this note; and 
note 83 et seq. } 


[a] Complete relief may be de- 
creed in a suit in equity for the value 
of goods. Mississippi Cotton Oil Co. 
v. Smith, (Miss.) 33 S 443. 


83. See Judgments §§ 87-105. 

84. Cal.—kKetelhut v. Gunther, 100 
Cal. A. 409,279 P 1083;° Gibson Vv. 
Cruickshank, 78 Cal. A. 652, 248 P 
32. 

Kan.—Higley v. Doege, 98 Kan. 754, 
161 P 586. 


gap epee tnetage v. Hawn, 118 SW 


Mich.—Bullock v. Ueberroth, 
Mich. 293, 80 NW 39. 


Mo.—Hess v. Corwin, 109 Mo. A. 22, 
84 SW 141. 


N. Y.—Wilton Mfg. Co. v. Berger, 
196 App. Div. 121, 187 NYS 487; Turn- 
er-Looker Co. v. Aprile, 195 App. Div. 
706, 187 NYS 3867 [aff 234°N. Y. 517 
mem, 138 NE 429 mem]; Flower City 
Plant Food Co. v. Roberts, 81 App. 
Div. 249, 80 NYS 1060. 


N. C.—Continental Jewelry Co. 
Jones, 168 N. C. 82, 82 SE 828. 
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ance with the general rule,*® conform to the verdict 
On a counterclaim in an action on 
one of several notes given for the price of goods, but 
not operating as payment, if defendant’s damages 
exceed the amount of the note, the other notes not 
being due, defendant is not entitled to judgment for 
the excess;*’ and if defendant pleads in reconven- 
tion to recover that portion of the price already 
paid on the ground that the goods were not such as 
were contracted for, a judgment for defendant for 
giving plaintiff the 
If the goods are still in the sell- 
er’s hands and he sues for and recovers the price, 
the judgment imports that the purchaser is the 
So where title to the goods 
had not passed to defendant at the time of a judg- 
ment in favor of plaintiff for the price, it would pass 
on satisfaction of the judement;°! but plaintiff, hav- 
ing shown that he was ready and willing to deliver 


and findings.°°® 


the amount so paid,** and 


goods,*® is proper. 


owner of the goods.®° 


S. C.—Kauffman Milling Co. v. 


Stuckey. (s- C6, i, Lo SE 192) De 

Grott v. Darby, 41 Sy Ch Av, 118; Rice 

Verttancock, 16S. €. 1° 393% 
Tex.—Hereford Nursery v. Deaf 


Smith County, (Civ. A.) 1388 SW 442; 
Caldwell v. Dutton, 20 Tex. Civ. A. 
369, 49 SW 723. 

Wash.—Lenape Hydraulic Pressing, 
etc., Co. v. Ellis Resilient Wheel Corp., 
14% Wash.*571, 251 P 885. 


[a] Illustration.—Where a_ peti- 
tion in an action for the price of an 
engine alleged that under the origi- 
nal contract of sale the engine was to 
be paid for in lumber, but that after 
~sawing the lumber that the seller was 
to receive the buyer and his partners 
appropriated it to their own use and 
then promised to pay the price in 
money, plaintiff was entitled only to 
a money judgment, as he abandoned 
his right to recover the lumber and 
rested his case upon the ground that 
the first contract under which he was 
to receive lumber was merged in the 
contract under which he was to be 
paid in money. Detherage v. Hawn, 
(Ky.) 118 SW 986. 

{b] If defendant is to give indors- 
ed notes for the price and refuses to 
comply with the agreement, a money 
judgment against him is proper. 
Caldwell v. Dutton, 20 Tex. Civ. A. 
369, 49 SW 723. 

[ec] Grounds for summary judg- 
ment.—Where a provision in a con- 
tract for the sale of spools of silk re- 
quired shipments to be tested by the 
buyer, and, if unsatisfactory, rejected 
within fifteen days, and the buyer 
failed to reject within that time, the 
seller was entitled to summary judg- 
ment, under Civ. Pract. Rules, rule 
113, in an action to recover the price, 
where the answer, although alleging 
that the defects were latent, did not 
allege that these defects could not 
physically have been discovered with- 
in the fifteen-day period, if a test had 
been made. Wilbur-Dolson Silk Co. 
v. William Wallach Co., 207 App. Div. 
470, 201 NYS 465 [rev 120 Misc. 340, 
198 NYS 243]. 

[d] Judgment held warranted.— 
Ketelhut v. Gunther, 100 Cal. A. 409, 
279 P 1083; London Felt Hat Co. v. 
Fine Hat Mfg. Co., 175 NYS 72; Con- 
tinental Jewelry Co. v. Jones, 168 N. 
C. 82, 82 SE 828. 


[e] Judgment held not warranted. 
—In an action by transferee of payee 
seller, on a check given as part pay- 
ment for a tractor, judgment for de- 
fendant on cross complaint for the 
amount equaling the face value of the 
notes representing the balance of the 
purchase price, or for the return of 
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Dismissal. 


the maaes, was improper, there being 
no showing that plaintiff was the 
holder of the notes, or that defend- 
ant could be compelled to pay them. 
Gibson v. Cruickshank, 78 Cal. A. 652, 


248 P 732. 

Amount of recovery see infra § 
1020. 

85. See Judgments § 106 et seq. 


86. Varley v. Nichols-Shepard 
Sales Co., (Tex. Civ. A.) 191 SW 611. 

[a] Judgment held not demanded 
by verdict.—A judgment that the sell- 
er’s fraud invalidated a tractor sales 
contract is not demanded by a special 
verdict that the tractor was repre- 
sented to plow more than it did, es- 
pecially where it could be profitably 
used for other purposes, and the loss 
occasioned defendant by its defects 
was undetermined. Varley v. Nich- 
ols-Shepard Sales Co., (Tex. Civ. A.) 


191 SW 611. 

87. Aultman, ete., Co. v. Hether- 
ington, 42 Wis. 622; Aultman v. 
Jett, 42 Wis. 488. 

88. Cohen vy. Shecket, 170 NYS 
372; Boehringer v. A. B. Richards 


Medicine Co., 9 Tex. Civ. A. 284, 29 
SW 508. 
89. Boehringer v. A. B. Richards 


Medicine Co., 9 Tex. Civ. A. 284, 29 


Sw 508 

90. American Grocery Co. v. Pirkl, 
25 Mise. 727, 55 NYS 606. 

91. Gourd v. Healy, 165 App. Div. 
288, 150 NYS 1006. 


92. Gourd v. Healy, supra. 

93. Friedman v. Wttenson, 169 
NYS 67. 

94. 


Magruder v. Clayton, 29 S. C. 
407, 7 SE 844. 


95. U. S—St. Louis Hay, etc., Co. 
Aer OG aShae Ea wl OR SEE eS aie Ze 
438° Lr ed. 130" fatter ‘Cts ClL281). 

Ala.—Sunny South Grain Co. v. 
National Feed Co., 20 Ala. A. 145, 
101 S 542 [certiorari den 211 Ala. 
615; L0L S546): 

Del.—Darby v. Hall, 19 Del. 25, 


50 A 64, 
111.—Schmidt_v. Marine Milk Con- 


densinge™'Co., 197 Wil. A. 279. 
Kan.—Higley v. Doege, 98 Kan. 
64, Ok wend Sib. 
Ky.—Union Charcoal, etc., Co. v. 


McIntosh, 220 Ky. 74, 294 SW 798. 
Me.—Ponce v. Smith, 84 Me. 266, 
24 A 854, 
Miss.—Gilmore Puckett Co. vy. 
Glenn, 124 Miss. 1238, 86 S 864. 


Mo.—Brigham City Fruit Growersy’ 
Assoc. v. G. H. Zollmann Produce 
Co., 220 SW 911. 


| “ae 


q 
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the goods prior to the commencement of the action, 
would not be required to tender them as a condition 
of enforcing the judgment.°? 


A judgment dismissing an action for 
the price is erroneous where defendant admits that 
plaintiff is entitled to payment for goods delivered 
and not returned.®? 
sold is united with an action to set aside, as fraudu- 
lent, certain transfers of the debtor’s property, it is 
error to dismiss the complaint on-failure to prove the 
alleged fraud, where the money demand against the 
latter is admitted, plaintiff being 
ease to a personal judgment against him.*# 


[§ 1020] c. Amount of Recovery. 
which the seller is entitled to recover depends on the 
terms of the contract of sale, the sufficiency of per- 
formance by the seller, and the circumstances at- 
tending the delivery and acceptance of the goods.®® 


So where an action for goods 


entitled in such 


The amount 


Porto Rico.—Ramirez v. Villate, 4 
Porto Rico Fed. 67. 


R. I.—Dudzik v. Degrenia, 48 R. 
I. 430, 138 A 57. 


Tex.—East, etc., Texas Lumber Co. 
v. Barnwell, 78 Tex. 328, 14 SW 782; 
Clayton Oil Refining Co. v. Lang- 
ford, (Civ. A.) .286 Siw, ©26 Sie vetanin 
v. Decherd, 62) UUEx Clive. Ay 426, 131 
SW 1133. ¢ 


W. Va.—Acme Food Co. v. Older, 
64 (Wis Vas 2555, 2612 (SEI 6235, et = eas 
NS 807. : 


Wis.—Malueg v. Hatten Lumber 
Co., 140 Wis. 381, 122 NW 1057; Mc- 
anand v. Pike, 60 Wis. 220, 19 NW 


Wyo.—uU. S. Oil, ete., Co. v. Glenn 
Oil (Co, 32 Wyo. 305, 232° P5215, 237 
POLO: 


And see infra text and note 96 et 
seq. 

[a] Ilustration.—In an action for 
a balance due on the purchase price 
of lumber sold where the contract 
called for lumber of different kinds 
at different prices and plaintiff did 
not keep a correct account of the 
different kinds so as to identify the 
amount of each kind but did deliv- 
er an amount specified, the jury could 
award a verdict for the lumber at 
the lowest price. Gilmore Puckett 
oe v. Glenn, 124, Miss. .123, 8658S 
864, 

[b] Resale by purchaser.—Where 
defendant contracted to purchase all 
the ‘‘merchantable’ peaches grown 
on plaintiff's farm at a certain price 
per basket, plaintiff could only re- 
cover the price obtained by defend- 
ant for unmerchantable peaches sent 
him after notice by defendant that 
he would only pay such price for 
Nar Darby v. Hall, 19 Del. 25, 50 

64. 


[ec] The value of labor and ma- 
terial used in the manufacture of 
goods cannot be recovered under a 
complaint for the price of goods man- 
ufactured, sold, and delivered, where 
the manufacture was stopped by de- 
fendants before the completion of the 
goods. Hamilton v. James A. Cush- 
man “Mier io. dit: Tex uClivet AS oes 
39 SW 641. 

[a] Wh 
buyer notified the seller of his in- 
tention not to accept the goods, in 
an action on a note given for the 
price of the goods, recovery is lim- 
ited to the difference between the 
contract price and the value of the 
property at the time and place at 
which it was when the contract was 
broken. Acme Food Co. .v. Older, 
64 W. Va. 255, 61 SE 2385. 


[e] Where sewer pipe is sold sub- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Where before title passed the . 


§ 1020] 


The measure of recovery may also be affected by the 
form of the action brought by the seller.°®® 

Ordinarily where the sale is for 
an agreed price, the amount of recovery is the con- 


General rules. 


ject to inspection, approved pipe 
must be paid for at agreed price, 
pipe used elsewhere must be paid 
for after deducting charge for trans- 
portation to where it is used, pipe 
sold by vendee must be accounted 
for, and remaining pipe retained by 
vendee paid for at reasonable val- 
ue. Evans, etec., Fire Brick Co. v. 
Darnry.0s_ han. 125, 45%. 262. 

[f] Where payment is to be made 
in installments, recovery cannot be 
had except for the sum due when 
suit is commenced, Dudzik «Vv: 
Degrenia, 48 R. I. 430, 138 A 57. 


[g¢] Rental value.-——Where mules 
were sold for an agreed price and 
‘no title or lien reserved, there could 
be no recovery against the buyer for 
the rental value of the mules. Sum- 
mergill v. Jemison; (Tex. Civ. A.) 
201 SW 216. 


[h] Only one recovery.—(1) 
Where it appeared that plaintiff had 
sold a quantity of logs to defend- 
ant, who paid him for a portion there- 
of ‘and, a dispute arising, a portion 
of the number so paid for was re- 
sold by plaintiff, for which he was 
again paid, and the second buyer set- 
tled an action by defendant against 
plaintiff and himself by conveying 
Jand to defendant, it was held in 
an action for the price of the logs 
that the number resold should not 
be taken into account in favor of 
plaintiff as having been delivered to 
defendant. McDonald vy. Pike, 60 
Wis. 220, 19 NW 44. (2) Where 
a contract, although invalid, is per- 
formed, and the contract price paid, 
the seller cannot thereafter maintain 
an action for the value on the ground 
that the value increased between the 
date of the contract and the date 
of delivery. St. Louis Hay, etc., Co. 
Were San 91 Ui S15 9724 -SCt W475 
AR, sed. 130, [atiss 7 .Ct.-Cl., 281]. 


[i] Coal diverted under Lever 
Act.—(1) Where the state fuel ad- 
ministrator, acting under the Lever 
Act, had diverted to defendant a car- 
load of coal consigned to plaintiff, 
and plaintiff claimed that subsequent- 
ly the fuel administrator had in a 
eonversation with plaintiff agreed to 
redivert it to him, but such rediver- 
sion was not made, whereupon plain- 
tiff sued defendant in assumpsit for 
the retail price of the coal at des- 
tination, and not for the wholesale 
price at the mine, any conflict in 
the evidence as to the fuel admin- 
istrator’s agreement to redivert was 
immaterial on the question of the 
court’s right to direct a verdict for 
plaintiff, the fuel administrator hav- 
ing full power to dispose of the coal 
regardless of agreements. Korn v. 
Seaconnet Coal Co., 42 R. I.'561, 109 
A 140. (2) An award based on the 
wholesale price at the mines with- 
out taking into regard the retail price 
was proper. Korn v. Seaconnet Coal 
Co., Supra. 

96. See infra text and note 12. 

97. U. S.—Gruppe v. Kingsley, 227 
Fed. 933 [aff 241 Fed. 466, 154 CCA 
298]; Meyer v. Everett Pulp, ete.; 
Co., 193 Fed. 857, 1138 CCA 643 [rev 
184 Fed. 945]. 


Ala.—Carrico v. J. E. Duval Print- 
ing Co., 7219. Ala. 65; 121°'S 59. 

Cal.—Mercantile Trust Co. v. Doe, 
26 Cal. A. 246, 146 P 692. 

Ga.—Palmer v. Knoxville Lumber, 
etc., Co., 27 Ga. A. 386, 108 SE 557. 

Ida.—Tatum v. Coast Lumber Co., 
16 Ida. 471, 101 P 957, 23 LRANS 
1109. 


. I1l—Schmidt v. Marine Milk Con- 
densing Co., 197 Ill. A. 279. 
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his pleading, 


Ky.—Union Charcoal, etc., Co. v. 
McIntosh, 220 Ky. 74, 294 SW_ 798; 
Knoxville Tinware, ete., Co. v. How- 
ard, 219 Ky. 106, 292 SW 762. 

La.—Doll v:. Boyett, (A.) 125 S 
760. 

Me.—Hoyt v. Hasler, 126 Me. 389, 
138 A 689; Ponce v. Smith, 84 Me. 
266, 24 A 854. } 

Mich.—Brown v. Harris, 139 Mich. 


372, 102 NW 960. 

Mo.—Drumm-Flato Commn. Co. v. 
Zeb. EK. Crider Commn. Co., 165 Mo. 
84... 65> SW) 239; Mansur -v.. Botts, 
80 Mo. 651; Krummenacher Drug Co. 
v. Chouteau, (A.) 296 SW 255; Riv- 
erside Fibre, etc, Co. v. Benedict 
Paper Co, '(A.) 201 SW 584; Bair- 
banks v. Midvale Min., etc., Co., 105 
Mo. A. 644, 80 SW 138; Henderson 
v. Davis, 74 Mo. A. 1. 


26 Nebr. 409, 42 NW 399. 


N. H.—Bates-Street Shirt Co. v. 
Place, 76 N. H. 448, 84 A 47. 


N. Y.—Hunter v. Wetsell, 84 N. 
Wo, 549838 fAmoR§ 544° shatt 10) Elam 
185]; Lascelles v. Miller, 4 Silv. Sup. 
404, 7 NYS 447 [aff 130 N. Y. 640 
mem, 29 NE 151 mem]; Niles v. 
Sire, 46 Mise. 321, 94 NYS 586 [aff 
108" App: Div: -366,' 958 NYS, 1149); 
Stuart v. Manhattan Bath Tub Co., 
34 Mise. 165, 68 NYS 816; Atmos- 
pheric Screen Co. v. Van Cortlandt 
Amusement Corp., 158 NYS 88; 
Stevens v. Low, 2 Hill 132. 

NC. Ne eCuC.me © Vielalinn CO. 1 Vp 
Holmes, 186 N. C. 428, 119 SE 817. 

Pa.—Field vy. Schuster, 26 Pa. Su- 
per. 82. 

R. I.—General Motors Truck Co. 
Vresbepard sCos) a47. RR. ee8 8, 129 A 
825 [rearg den 47 R. I. 153, 1380 A 
593 |e 

Tex.—Hereford Nursery v. Deaf 
Smith County, (Civ. A.) 138 SW 442. 

Wash.—Caldwell v. Coast Coal Co., 
b8 Wash. 461, 108 Pe h07o5) Tilden 
v. Gordon, 25 Wash. 593, 66 P 50. 


Wis.—Badger State Lumber Co. v. 
G. W. Jones Lumber Co., 140 Wis. 
Toe 2 NAV Oso. 

Eng.—Uliendahl v. Wright, 39 T. 
L. R. 628. 

Ont.—Crown Tailoring Oo. Vv. 


Blackford, [1923] 1 DomLR (146. 


[a] Where there is an express 
agreement as to price (1) plaintiff 


cannot recover, reasonable’ value. 
Bennett v. Giles, (Tex. Civ. A.) 12 
SW (2d) 843. (2) Where plaintiff 


sought to recover the price as dis- 
tinguished’ from the value of cer- 
tain trees sold to a county, and al- 
leged that it was agreed that the 
price should be not less than three 
dollars each, plaintiff’s cause of ac- 
tion, so far as the trees were con- 
cerned, was based on a special con- 
tract, and herice he could not re- 
cover their value. Hereford Nursery 
va sDeat) Smith County,;, (Lex. Civ: 
A.) 1388 SW 442. 


{[b] Where the seller is absolved 
from performance by a breach of 
the contract by the buyer but aft- 
erward the buyer, the government, 
forces a delivery by threats to with- 
hold money justly due, the meas- 
ure of plaintiff’s recovery is the con- 


tract price. Gibbons v. U. S., 8 Wall. 
(U. S.) 269, 19 L. ed. 453. 
[ce] Construction and effect of 


contract.—Under a contract of sale 
of four hundred cords of wood, two 
hundred cords to be paid for at the 
rate of five dollars per cord, and two 
hundred cords at five dollars and 
twenty-five cents a cord, one hun- 
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tract price,®’ and interest from the time payment 
was due,®® provided plaintiff demands interest in 
®9 less payments made or credits to 
which defendant is entitled} and also subject to 


dred and fifty cords being delivered 
and accepted as a delivery under the 
contract, the jury should have been 
instructed, in fixing the amount of 
recovery, to allow for one half of 
the wood at the higher price and 
the other half at the lower price 
called for in the contract. Williams 
v. Sherman, 48 Barb. (N. Y.) 402. 
[ad] Price payable in foreign cur- 
rency; rate of exchange.—(1) In an 
action for the price of goods, where 
the price is payable in a foreign cur- 
rency, the rate of exchange to be 
taken is that prevailing at the date 
When the debt became due, and not 
that prevailing at the date of the 
verdict or judgment. Uliendahl v. 
Pankhurst, (139 0 Ds ic ry S62 8.0 nce) 
Where either the seller or the ‘buy- 
er on a breach of a contract has 
to pay a sum in foreign currency, 
the amount in sterling on an Hng- 
lish judgment will depend on the 
rate of exchange ruling between the 
British and the foreign currency at 
the time of the breach. Barry v. 
Van den Hurk, [1920] 2 K. B. 709. 


{e] Effect of mistake.—A_ seller 
cannot recover a greater sum than 
called for by his offer, on the ground 
that he made a mistake in comput- 
ing the various items, and his of- 
fer was greatly below the price for 
which the goods should have been 
sold. Tatum v. Coast Lumber Co., 
geen AT LOI gis item LRANS 


[f] Suing out garnishment in aid 
of an action for the price, under 
Code (1923) § 8052 does not author- ° 
ize recovery for the price of install- 


ments maturing after suit was 
brought. Carrico Vienne Hee Pinvall: 
Printing Co., 219 Ala.-65, 121 S' 59: 

_(g]. Nominal damages.—In an ac- 
tion for the selling price of adver- 


tising matter brought on the theory 
that it had been shipped before no- 
tice of cancellation was received, 
and defended on the ground that no- 
tice of cancellation was given be- 
fore shipment, if the jury finds for 
plaintiff, he is entitled to the full 
contract price, and there is no room 
for the recovery of nominal damages. 
Outcault Advertising Co. v. Caruthers- 
ville eae: ete, #@orn tO MfoumseALy 
230 SW 
[h] aes held not excessive. 
—Mercantile Trust Co. v. Doe,. 26 
Cal. A. 246, 146 P 692; Associated 
Furniture Mfrs. v. Leader House 
Furniture Co., 224 Ill. A. 597. 


98. See supra §§ 523-526. 


99. De Groot v. "Darby, 4 S27 ce 
L. 118. 
fa] Interest cannot be recovered 


unless pleaded. De Groot v. Darby, 
41 S. f - 118; Rice v. Hancock, 
IOS AOL A HEA BOS: ; 


1. Cal.—Crocker-Huffman Land, 
ete 1 Con va GOSS) S208 Calwmacse los 
P 802. 
ies emrennore v. Wilson, 123 SW 


Mo.—Krummenacher Drug Co. v. 
Chouteau, (A.) 296 SW 255. 


ING wnyat 84 N. Y. 
549, 38 AmR 544 [aff 17 Hun 185). 


Utah.—Taylor Motor Car Co. v. 
Hansen, 282 P 1040. 


[a] Illustration.—Plaintiffs hav- 
ing recovered the contract price of 
logs sold to defendant, defendant was 
entitled to be credited on the judg- 
ment, as of the date when paid, any 
sum paid by him as surety for plain- 
tiffs on a note which it was agreed 
should be paid out of the proceeds 
of the logs to be sawed and sold 
by a third person to satisfy plain- 
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any deductions properly allowable for defects in 
the goods or other default of the seller, in accord- 
ance with the rules heretofore stated,” 
deductions are warranted by the pleadings and evi- 
Recovery of the price is not affected by an 
attempted return of the goods, refused by the sell- 
er,* nor by the fact that there was an error in the 
bill rendered,® although a resale by defendant may 
affect the measure of recovery in the latter case;° 
and if goods not intended for sale on the general 
but specially manufactured to meet the 
needs of the buyer, are refused by him, the fact that 
the goods are still in the seller’s possession will not 
prevent recovery of the contract price.’ 
the seller has notice of the buyer’s breach of a con- 
tract whereby goods were to be specially manu- 
factured for the latter, and shipped in installments, 
he cannot continue to manufacture the goods and 


denee.® 


market, 


hold the buyer liable for the full 


tiffs’ claim, or, if it had not been 
paid, he would be entitled to pay 
it and credit the sum paid on the 
judgment, and was also entitled to 
any money the third person might 
receive from the sale of the lum- 
ber made from the logs. Eversole 
v. Wilson, (Ky.) 123 SW 1196. 


[b] Amount over storage lien.— 
Where goods not removed by buy- 
er are sold under storage lien by 
third person, the geller is entitled 
to contract price less sums received 
from such third person. Clover 
Leaf Creamery Co. v. Steamboat 
Springs Creamery, etc., Co., 74 Colo. 
Gillin eal Pests 


2. See supra § 968 et seq. 
3. Kriess v. Faron, 118 Cal. 142, 
50 P 388; Gerard v. Prouty, 34 Barb. 


454 [aff 41 N. Y. 619]; Wilson v. 
Levi Cotton Mills, 140 N. C. 52, 52 
SE 250; Henry v. McCardell, 15 Tex. 
Civ. A. 497, 40 SW 172. 


[a] Damage before delivery.—In 
an action by a vendor for the price 
of goods, where defendant seeks to 
recover for damages done to the 
property after the sale and before 
delivery, it is erroneous to allow the 
difference in value between the cash 
price and the value of the proper- 
ty when delivered, without evidence 
of the actual damages. Gerard v. 


sie 34. Barbs 4b4e [ale ato Nn. VY. 
[b] On failure of title as to the 


major portion of the goods there can 
be no recovery pro tanto in the ab- 
sence of allegations as to the rela- 
tive value of the portions. Kriess 
vy. Maron, 118 Cal. 142, 50 P 388. 


[c] Deduction on taking inven- 
tory.—Where an inventory was to 
be taken, and proper deductions made 
from notes given for the price of 
goods, the buyer was not entitled 
to such deductions where no inven- 
_ tory was made, and it was not shown 
that the failure was due to the sell- 
er’s fault. Henry v. McCardell, 15 
Tex. Civ. A. 497, 40 SW 172. 


{d] Deficiency in quantity.—In an 
action for the price of cotton, the 
loss in weight of the cotton should 
not be deducted in assessing the dam- 
ages, where the allowance of such 
a loss was agreed upon in the cor- 
respondence constituting the contract 
of sale. Wilson v. Levi Cotton Mills, 
140 N. C. 52, 52 SH 250. 

Conformity of judgment to plead- 
ings and proof generally see supra 
>§ 1029 

4 Gruppe v. Kingsley, 227 Fed. 
933 [Laff O41 Fed. 466, 154 CCA 298]. 

5. Shapiro v. Jacoves, 18 Misc. 
473, 42 NYS 91. i 
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provided such 


But after 


contract price.® 
6. Birdsong v. Coroneos, 78 Pa. 
Super. 400. 


[a] For example (1) where in as- 
sumpsit for a balance alleged to be 
due on account of the sale of goods, 
sold by weight, it is claimed that an 
error had been made in the original 
billing, so that less than the proper 
number of pounds had been charged, 
there can be no recovery as to such 
part of the goods as have been sold 
and delivered by defendants to. third 
parties, without discovering the dis- 
crepancy, and before receipt of notice 
thereof. Birdsong v. Coroneos, 78 Pa. 
Super. 400. (2) In such case plain- 
tiffs could recover the difference be- 
tween the amount paid and that which 
should have been paid for whatever 
part of the shipment which remained 
in the hands of defendants, when 
plaintiffs informed them of the fact 
of the mistake. Birdsong v. Corone- 
os, supra. 


7. Emerson Shoe Co. v. Neely, 102 
W. Va. 158, 134 SE 738 


[a] Seller is not limitea to nomi- 
nal damages.—Emerson Shoe Co. v. 
Neely, 102 W. Va. 158, 1384 SH 738. 


8 Lion Match Co. v. Hess, (Mo. 
A.) 253 SW 108. 


9. Del.—Modern Mach. Co. v. Per- 
kins, 26 Del. 127, 80 A 1060; Heidel- 
paugh v. Cranston, 20 Del. 464, 56 


A 367. 


aah —Clarke v. Johnson Fdy., etc., 
Co., 42 SW 844, 19 KyL 973. 


aire ek sien Mfg. Co. v. Carrier 


Engineering Corp., 113 Nebr. 365, 203 
NW 585. 
Nev.—Livingston v.. Wagner, 23 


Nev. 53, 43 P 290. 


N. J.—Hill v. Hill, 
1 AmD 206. 


N. Y.—Booth v. Bierce; 38 N. Y. 
463, 98 AmD 73 [rev 40 Barb. 114]; 
Terwilliger v. Ontario, etce., R. Co., 73 
Hun 335, 26 NYS 268 [rev on other 
grounds 149 N. Y. 86, 43 NE 432]. 


N. C.—Dickson v. Jordan, 34 N. C. 
79; Carter v. McNeeley, 23 N. C. 448. 


Pa.—Philadelphia Co. v. Park, 138 
Pa. 346, 22 A 86. 


1°NS SN eeat 


, Cigar Co. v. Wil- 
(Civ. A.) 210 SW 

Cocke v. New Era Gravel, ete., 
, (Civ. A.) 168 SW 988. 


te If the buyer is entitled to 
avoid the sale for fraud and elects to 
keep the goods he is liable for the 


liam "ease Cor; 
ee 


value. Thomas v. Grise, 17 Del. 381, 
41 A 883. 
10. Crocker v. U. S., 240 U. S. 74, 


36 SCt 245, 60 L. ed. 533 [aff 49 Ct. 
Cl. 85]. 
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In the absence of, or upon failure to prove, a special — 
agreement as to the price,® or where a contract fixing 
the price is-rescinded for fraud,'° or subject to re- 
scission therefor,11 the seller may recover the rea- 
sonable value at the time of delivery; and this is 
the measure if the seller waives the contract and pro- 
ceeds under the common counts.’? 
er, under a contract for payment at the market price 
on a date to be fixed by him, attempted to fix a date 
prior to that on which notice to that effect was given 
to the buyer, he could recover the reasonable value 
of the goods, although a second paragraph of his 
complaint sought recovery on the contract which 
no longer existed. ish 
the market price or value of the property,** and, 
where a manufacturer and wholesaler in one city 
sells goods to a retailer located in another, the mar- 
ket value at the former city, plus the cost of trans- 
portation to the buyer, is presumptively the market 


So where a sell- 


The reasonable value is usually 


11. 
281, 
Co. v. McDonald, 
SW 311; Hall v. Decherd, 
Civ. A, 426, 181 SW 1133. 


[a] Thus in an action on notes 
given for the purchase price of a 
stallion which was retained and sold 
by defendants, although a successful 
‘defense was made against the notes 
on the ground that the sale was in- 
duced by fraud, plaintiff was entitled 
to recover the value of the horse. 
Hickman v. Sawyer, 216 Fed. 281, 132 
CCA 425. 


LZe UK 
(2d) 744. 


Ala.—Carrico y. J. E. Duval Print- 
ing Co; 219 Ala.v65,, L201 S159. 


Cal.—Upstone v. Weir, 54 Cal. 124. 


Ill.— George H. Hess Co. v. Daw- 
son, 149 Ill) 138,°36 NE 557 [aff 52 
Ill. A. 146]; Wilson v. King, 83 IIl. 
232; Boynton v. Wicker, 45 Ill. 137; 
oe Green Co. v. Smith, 52 Ill. A. 
158. 


Ind.—Alburn v. Burge, 186 Ind. 559, 
117 NE 257. 


Md.—Baltimore, ete., R. Co. v. Car- 
ter, 183 Md. 551, 105 A 760. 


Mich.—Wickes Bros. v. Swift Elec- 
ius Light Co., 70 Mich. 322, 38 NW 
99. 


Mo.—Redman vy. Adams, 165 Mo. 60, 
65 SW 3800; Mansur v. Botts, 80 Mo. 
651. 

[a] Freight and dockage cannot be 
recovered under the common counts 
for goods sold. Harvey v. Van De 


Hickman v. Sawyer, 216 Fed. 
182 CCA 425; Cooper Grocery 
(Tex. Civ. A.) 256. 
62), Nexs 


S.—Felder v. Reeth, 34 F. 


Mark, 71 Il. 117. 

138. Spencer v. Treanor, 79 Ind. A. 
178, 187.NE 566. 

14. Felder v. Reeth, 34 F. (2d) 744; 


National Rosin Oil, ete., Co. v. South 
Atlantic Coal Co., 23 Ga. A. 87,97 SB 
559; B. S. Green Co. v. Smith, 52 Il. 
A. 158; Dickson vy. Jordan, 34 N. C. 79. 


[a] Invalid contract.—Where there 
was no meeting of minds of the par- 
ties to a purported contract for the 
sale of coal, seller was entitled to re- 
cover the market value of the coal or- 
dered and received by the buyer from 
it. National Rosin Oil, etc., Co. v. 
South Atlantic Coal Co., 238 Ga. A. 
87, 97 SE 559. 


[b] Nearest market.—Where the 
owner waives a tortious taking, and 
treats the transaction as an implied 
sale, the value must be determined 
at the nearest market, less the costs 
of transportation. Felder v. Reeth, 
34 EF. (2d) 744. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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value at the buyer’s city.1° But the contract, fixing 
the price, is admissible in an action on a qua but 
meruit, or on the common counts, to show the val- 
ue 516 ‘and if the contract has been complied with, 
the contract price is the measure of recovery.17 The 
contract price, however, can be recovered only in 
case it does not exceed the real value of the goods.*§ 
Where there is no evidence of value, except such as 
is involved in an offer of compromise made by de- 
fendant, the recovery cannot exceed the sum at 
which defendant agreed to compromise;!® and if 
there is no evidence to prove either the price or val- 
ue, plaintiff can recover only nominal damages.?° 


Defects in quality. If the goods are defective, the 
seller may at least recover their value not to exceed 
the contract price,?! and, if the goods are accepted 
and used without objection, the measure of recovery 
is the full price.2? Where machinery sold does not 
comply with the seller’s warranty, but nevertheless 
is of some value to the buyer, the seller may recover 
such sum as it is reasonably worth to the buyer.?° 
But if the failure to comply with the warranty is due 
solely to defects in the buyer’s equipment to which 
the machinery is to be attached, the seller is entitled 
to an amount which will reasonably compensate him 
for his expenditure of material and labor in design- 
ing and making the machinery.24 Where the con- 
tract of sale did not provide for rescission and re- 
turn of the goods for breach of warranty, and the 


15. Herman v. Haas, 166 Iowa 340, 
147 NW 740, Ann Cas 1917D 543. 


16. See supra § 1007. 23. 


5 AmR 289; 
22. 


SALES 


Cram v. Watson, 28 Vt. 


Modern Mach. Co. v. Perkins, 


[55 CG. J.J] 1019 


buyer does not seek recovery of damages therefor, 
the seller is entitled to judgment for the amount of 
the note sued on, notwithstanding such breach.*° If 
part of the goods are rejected and returned as not 
in accordance with the contract, the amount of re- 
covery is the value of the portion retained;?° al- 
though, on the other hand, it has been held that in 
such case the contract price governs.?? 


Deficiency in quantity or partial delivery. Where 
there is a partial delivery or a mere deficiency in the 
quantity delivered, and the contract is apportion- 
able, the seller may recover the value of the goods 
delivered,?® although in some cases it has been held 
that if the buyer waives full performance and ac- 
cepts part delivery as a compliance with the con- 
tract, the seller may recover the contract price for 
the goods accepted,?® and in others that, where there 
is a partial delivery and the buyer refuses to receive 
the balance, he is liable for the contract price of the 
goods delivered.®° 


Where payment is to be made in other property, 
the measure of recovery is the value of the property 
on failure of the buyer to convey.*+ 


Resale by seller. Under the Uniform Sales Act, 
where title has passed to the buyer and the seller 
has a len on the goods for the price, the seller, if 
the buyer is in default for a reasonable time, may 
resell and sue for the price, giving the buyer credit 


Ind.—Kokomo Steel, ete., Co. v. 
Macomber, etc., Rope Co., oan fi oa Peta 
619, 128 NE 362. 


17. Little v. Brown, (Ariz.) 283 P 
924; Philipsborn Co. v. Fineman, 148 
Md. 188, 329 A 31. See also Mansur 
v. Botts, 80 Mo. 651 (holding that, 
where plaintiff introduces the con- 
tract, he will be limited to the sum 
specified therein). 

18. Philipsborn Co. v. Fineman, 148 
Md. 188, 129 A 31. 

19. Hopkins v. Rodgers, 91 
749. : 

20. Butcher v. Consolidated Trust 
ee 44 App. Div. 370, 60 NYS 915. 

U. S.—Fenton v. Braden, 8 F. 
tan “No. 4:57.30; 2) Cranch €. C: 550. 
ee sah v. Peters, 94 Ala, 459, 
10 “Ss 26 

ee eae v. Paine, 57 Ga. 50. 

Ind.— Bischof v. Lucas, 6 Ind. 26; 
Wynn v. Hidey, 2 Blackf. 123. 

Md.—Birdsall Co. v. Palmer, 74 Md. 
201,.21 A-705. 

Mich.—Wolverton v. McCabe, 81 
Mich. 265, 45 NW 830; McLennan v. 
McDermid, 52, Mich. 468, 18 NW 222; 
Chapman yv. Dease, 39 Mich. 333. 

Mo.—Murray v. Farthing, 6 Mo. 251. 

N. C.—Patapsco Guano Co. v. Til- 
lery, 110 N. C. 29, 14 SE 639. 


NYS 


S San C—Carter vy. Walker, 31S. C. 
L. 40. 
Tex.—Wilkins v. Burns, (Civ. A.) 


25 SW 431; Alamo Mills Co. v. Her- 
cules Iron Works, 1 Tex. Civ. A. 683, 
22 Sw 1097. 

Utah.—Mumford v. Dickert, etce., 
Sulphur Co., 5 Utah 476, 17 P 1238. 

22. Ark.—Smith v. New Albany 
Rail Mill Co., 50 Ark. 31, 6 SW 225. 

Ga.—Page v. Dodson Printers’ Sup- 
ee Co., 106 Ga. 77, 31 SE 804. 

N. J.—Smalley v. Hendrickson, 29 

Nees ocd. 

Tex.—Wilkins v. Burns, 
25 SW 431. 

Vt.—Gilson v. Bingham, 43 Vt. 410, 


(Civ. A.) 


26 Del. 127, 80 A 1060. 

24. Modern Mach. Co. v. Perkins, 
supra. 

25. J. B. Colt-Co.v.Reeves, (lex, 
Civ. A.) 266 SW 564. 


26. Churchill v. Holton, 38 Minn. 
519, 38 NW 641; Shields v. Pettie, 4 
N. Y. 122; Terwilliger v. Knapp, 2 E. 
D. Smith (N. Y.) 86; Barnett v. Beck- 
er, 25 Pa. Super. 22. See also Loth- 
Hoffman Clothing Co. v. Schwartz, 74 
Ok), 18) £76" BP | 96 cicholding +that, 
where a contract for the purchase of 
merchandise by sample permits buy- 
er to return part of merchandise and 
retain such part as he elects, the 
buyer is liable only for the value of 
merchandise retained by him). But 
see Gardiner v. Schwab, infra note 27. 


27. Gardiner v. Schwab, 110 N. Y. 
650, 17 NE 732; Maderight Mfg. Co. 
v. Charren, (R. I.) 117 A 422. 


[a] Rule applied.—In an action to 
recover the price of goods retained 
from a job lot of goods sold and de- 
livered to defendant at a job lot price, 
the rest of the goods having been re- 
turned because defective, plaintiff was 
entitled to the-regular price of the 
goods so retained, and not merely the 
job lot price. Maderight Mfg. Co. v. 
pea (CR. I.) 117 A 422. 


U. S.—U. S. v. Molloy, 127 Fed. 
953 "62 CCA 585. 


Ala.—Watson v. Kirby, 112 Ala. 436, 
20S 624. 


Cal.—Ruiz v. Norton, 4 Cal. 355, 60 
AmD 618; Cole v. Swanston, 1 Cal. 
51, 52 AmD 288. 


Conn.—Andrews v. 
Conn. 112. 

Del.—Shimp v. Siedel, 11 Del. 421. 

Ga.—Sentell v. Mitchell, 28 Ga. 196. 

Ill.— George H,. Hess Co. v. Daw- 
son, 149 Ill 138, 36 NE 6557 [aff 51 
Ill. A. 146]; Boynton v. Wicker, 45 
Till, 1387; “Evans v. Chicago, etc., R. 
Co., 26 Ill. 189. But see Defenbaugh 
v. Weaver, infra note 29, 


Wheaton, 23 


Mass.—Eastern R. Co. v. Benedict, 
15 Gray 289. 


Mich.—Gage v. Meyers, 
300, 26 NW 522; 
34 "Mich, 3765 
Mich. 452; 
55. 


59 Mich. 

Chapman vy. Dease, 
Wilson v. Wagar, 26 
Clark v. Moore, 3 Mich. 


papree gh ir es v. Bohn, 22 Minn. 


277 


Nev.—Kennedy v. 
Nev. 229. 


N. H.—Flanders v. 
ise soe 


N. Y.—Kokomo Strawboard Co. v. 
Inman, 134 N. Y..92, 31 NE 248 [aff 
11 NYS 329]. But see Brady v. Cas- 
Sidy, infra note 29. 


Utah.—Tucker y. Billing, 
82, 5 P 554: 


Tadd Effect of Uniform Sales Act. 

—Under Uniform Sales Act § 44 (N. 
¥Y.) Personal:Prop: 1. § 25)> onthe 
seller’s failure to complete delivery 
under installment contract, the buyer 
is liable only for value, and not for 
the contract price, of goods delivered 
and disposed of by it before it knew 
that the seller could not perform, re- 
gardless of whether contract was di- 
visible or entire. Guaranty Trust Co. 
v. Gerseta Corp., 212 App. Div. 76, 
208 NYS 270. 

29. Defenbaugh v. Weaver, 87 Ill. 
132; Brady v. Cassidy, 145 N. Y. 171, 
39 NE 814. See also Pioneer Stock 
Powder Co. v. Broyles, (Mo. A.) 190 
SW 643 (holding that, where defend- 
ant’s note was given for goods to 
be shipped when ordered, and defend- 
ant ordered whole amount, and plain- 
tiff shipped only portion, plaintiff 
could not recover the full amount of 
the’ note, but is entitled to recover, 
if at all, only for that portion which 
he shipped). 


30. Breneman vy. 
Civ. A.) 35 SW 202. 

81. Rutan v. Hinchman, 29 N. J. 
Dei: ; 


Mo.—Rickey v. Zeppenfeldt, 64 Mo. 
Schwartz, 13 


Putney, 58 N. 


3 Utah 


Kilgore, (Tex. 
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for the amount realized upon the resale.*? 
the seller has resold the goods under his vendor’s hen 
pending the action, but the buyer refuses an oppor- 
tunity offered by the court to file a supplemental 
answer setting up the resale, judgment should be 
for the full price, leaving the buyer his right to have 
the proceeds of the sale credited on the judgment.** 
Expenses incurred by the seller in in- 
stalling equipment sold,** or in remedying defects 
therein,?®> may be recovered in a proper ease. 
where the buyer refused to accept the goods and the 
seller held them for him, the seller is entitled to 
recover, in addition to the agreed price, the costs 
and expenses necessarily incurred in caring for the 


Expenses. 


goods.?° 
Effect of tender. 


[§ 1021] d. Review. 


32. Taylor v. Kurzrok, 
IDS BO PAPA MIN GS) MBB} 


[a] Damages, in an action for the 
price on the buyer’s refusal to ac- 
cept goods, is the difference between 
the contract price and the _ resale 
price (Personal Prop. L. § 144, subd 
1). Anness v. Seaboard Trading Co., 
230 App. Div. 69, 243 NYS 27. 


214 App. 


383. Wilton Mfg. Co. v. Berger, 196 
App. Div. 121, 187-NYS 487. 

34. Cocker Mach., ete., Co. v. Lane 
mon Mills Co., 163 La. 664, 112 S 

35. Legal News Pub. Co. v. Iron 
Trail Co., 156 Minn. 90, 194 NW 109. 

[a] Construction of contract.—In 


an action for the balance of the pur- 
chase price of a printing plant, where 
by the contract between the parties 
defendant undertook to maintain: the 
plant in good condition and repair, 
and plaintiff retained the privilege 
of stopping any unnecessary waste 
or careless handling of the plant or 
its parts, on evidence that it was 
dangerous both to workmen and the 
outfit to operate a machine with a 
cracked mold, plaintiff could replace 
or repair such defect and recover the 
reasonable cost of such replacement 
or repair. Legal News Pub. Co. v. 
Iron Trail Co., 156 Minn. 90, 194 NW 
109. 


36. Weber Motor Car Co. v. Rob- 
erts, 203 Mo. A. 509, 219 SW 994. 


87. Johnson v. Triggs, 4 Greene 
(Iowa) 97; Reichenthal v. Glockner, 
158 NYS 699 

38. See Appeal and Error 3 C. J. 
Dp) 256. 

39. 
seq. 

40. Sentman v. Gamble, 69 Md. 
293) 13) AS 58, 14 A 1673); Solomon v. 
Vinson, 31 Minn. 205, 17 NW _ 340; 
Atkinson v. Truesdell, 127 N. Y. 230, 
27 NE 844; Rafuse v. Ernst, 42 N 
Ss. 173. 

Generally see Appeal and Error §§ 
580-950. 


See infra text and note 40 et 


41. Colo. 19 
Colo. A. 188, 73 P 1090. 
Conn.—Bulkley v. Waterman, 13 


Conn. 3828 

Ida. —Coffin v. Bradbury, 3 ida. 770, 
35 P 715, 95 AmSR 37. 

Tll.—Cohen v. Van Sickle, 65 Ill. A. 
70. 

Ind.—Kinney v. Blythe, 31 Ind. ‘140. 

Kan.—Vanausdeln v. Crenshaw, 16 
Kan. 234. 


Where defendant tenders a cer- 
tain amount, he admits that such amount is due, and 
plaintiff is entitled to judgment therefor.*? 


The usual rules relating’ to 


SALES 


Where 


ed.*? 


So 
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review in civil actions generally*® apply to actions 
for the recovery of the price or value of goods sold.*° 
Objections not urged below and properly reserved 
for review will not be considered on appeal,*® and 
ordinarily a verdict or findings based on conflicting 
evidence will not be disturbed,*? unless it clearly 
appears that material evidence has been disregard- 
Unless the error is prejudicial a judgment 
will not be reversed because of error in the admis- 
sion or exclusion of evidence,**® or the giving or re- 
fusing of instructions; 
not ground for reversal if the point is substantially 
covered by other portions of the charge.*° 
tions more favorable to a party than he is entitled 


44 and failure to instruct is 


Instrue- 


to cannot be complained of by him,*® nor can he 


Minn.—Pitz v. Kentucky, etc., Dis- 


tilling, ete. Co, 94 Minn. 519, 101 
awe LOTR 

M.—Cerf v. Badaraco, 6 N. M. 
o14 27 P 504. 


N. Y.—Burnham y. Edison Electric 
Illum. Co., 13 App. Div. 368, 43 NYS 
242; Gleason v. Thom, 16 Mise. 29, 
37 NYS 680. 


Oh.—Burr vy. Shute, 25 Oh. Cir. Ct. 


SS 

Can.—Dempster v. Lewis, 33 Can. 
Sieew2o2, 

[a] The discretion of the trial 


court in granting a new trial on the 
ground that the verdict is not sup- 
ported by the evidence will not be 
reviewed. Grommes vy. Shute, 46 
Minn. 182, 48 NW 784. 

Generally see Appeal and Error §§ 
2830-2877. 

42. H. Krantz Mfg... Co. v. Gould 
Storage Battery Co., 838 App. Div. 133, 
82 NYS 474. 

43. Dolan v. Paradice, 4 Colo. A. 
314, 35 P 987; Reynolds v. Palmer, 70 


Ill. 288; Empire Steam Pump Co. v. 
Inman, 59 Hun 230, 12 NYS “948; 
Doyle v. Beaupre, 17 NYS 287; Ma- 


her v. Willson, 3 NYS 80 [aff 123 N. 
Y. 655, 25 NE 954]. 


[a] Pyrejudicial error.—Where the 
answer alleged that the goods were 
delivered under an agreement that 
they were to be applied to the pay- 
ment of a debt owing by plaintiff's 
husband to defendant, the exclusion of 
evidence tending to prove the agree- 
ment, and the refusal to let the jury 
determine whether the goods were 
delivered under it, called for the re- 
versal of a judgment in. plaintiff’s 
hee Ruppel v. Donohue, 10 NYS 


§§ 
35 


Generally see Appeal and Hrror 
2952-3004, 

44. Ida.—Cupples 
Ida. 458, 207 P 328. 

Iowa.—Dsterly v. Hppelsheimer, 
Iowa 260, 34 NW 846., 


Zupan, 


Vv. 


73 


N. M.—Cerf_v. Badaraco, 6 N. M. 
214, 27 P 504. 
N. Y.—Gaylord v. Karst, 17 NYS 


720 [rev 18 NYS 589]. 
Wis.—Warder, etce., aa v. Whitish, 
77 Wis. 4380, 46 NW 54 


[a] Questions ia eae 
mitted to jury.—Where a contract 
for the manufacture of engravings 
and lithographs for theatrical pur- 
poses provided the manner and time 
of doing the work, and that it was to 
be called for by the party ordering 


sub- 


complain of instructions less favorable to the op- 
posing party than the latter was entitled to.*? 


[§ 1022] G. Actions 
of Action—a. In General. 


for Damages*4°—1. Right 
The seller has a right of 


it, the questions, when the theatrical 
season ended, and what was sufficient 
delivery, within the meaning of the 
contract, were questions of law, de- 
pending on the construction and legal 
effect of the contract, and were im- 
properly submitted to the jury, but 
as the court ruled on them, by re- 
fusing to set aside the verdict, the 
findings of the jury in that respect 
become harmless, Central Lith., etc., 
Conv. ~Moore, 75 Wiss 270) 435 NOW: 
1124, 17 AmSR 186, 6 LRA 788. 


[b] Possibility of injury.—In an 
action to recover for materials sup- 
plied, where defendant counterclaims 
for damages caused by not delivering 
the materials at the time agreed on, 
and there is evidence on which the 
jury would have been justified in find- 
ing for defendant on the counter- 
claim, a possibility of injury to de- 
fendant appears. from an erroneous 
instruction that the jury might con- 
sider whether a subsequent receipt 
of the materials by defendant was 
not a waiver of his claim for dam- 
ages, so that a judgment for plain- 
tiff must be reversed. Gaylord v. 
Karst, 17 NYS 720 [rev 13 NYS 589]. 


Generally see Appeal and Error §§ 
3013-3036. 


45. McKnight v. Mathews, 10 Pa. 
Cas. 588, 11 A 676; Pierpont Mfg. Co; 
We Goodman Produce Corny CLexeeCive 
A.) 60 SW 347; Walter A. Wood 
Reaping, etc., Mach. Co. v. Stenel, 
71 Wis. 71, 36 NW 636. 


46. Collins v. Camors, 118 Ga. 646, 
45 SE 454; Bostain v. De Laval Sepa- 
rator Co., 92 Md. 488, 48 A 75; Day- 
ton Folding Box Con Ve Danciger, 161, 
Mo. A. 640, 143 SW 855; Wilson v. J. 
Ht. Flickinger Cor, KG App. Div. 399, 
“8 NYS 746. 


Generally see Appeal and Error §§ 
2887-2896. 


47. Davis v. Davis, 100 Mich. 162, 
58 NW 651, 97 Mich. 419, 56 NW 774. 


48. Cross references: 
Action for damages as sole remedy 
Aor breach of contract see supra § 


Costs: 
Damages for frivolous appeal see 
Costs §§ 692-699. 
ee ene success see Costs §§ 13-21, 
STE 
Right to as affected by amount of 
recovery see Costs §§ 41-60. 
Taxation see Costs §§ 424-463. 
Damages: 
tna generat see Damages 17 C. J. p 


*By GILBERT G. FINLEY (§$ 1022-1034). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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action for damages where there has been a breach of 
the contract,*® or of a condition of the contract>°® 


SALES 


cause of action 


by by the buyer, notwithstanding there may be a pro- | may arise upon 

vision in the contract for arbitration,®+ or that the | the goods,°* or 
; contact provides that the rights of the buyer shall | pay therefor,*+ 
eS 


“a Damages:—Continued 

As claim in: 

225 Bankruptcy see Bankruptcy §§ 
47 473 


Re- 


Receivership proceeding see 
Ceivers §§ 388, 389. 
Evidence of damages against es- 
tate in bankrupt buyer see Bank- 
ruptcy §§ 523, 525. 

Election between action for price or 
for damages see supra § 870. 
Election of remedies see supra § 870. 
‘ Extent of liability on guaranty see 

Guaranty § 100. 
Inducing contract of sale as injury 


he supporting action for fraud see 
6" Fraud § 79 note 98. 

~ Pendency of action for price as 
. ground for abatement of action for 


fraud, in inducing sale see Abate- 
ment and Revival § 80 note 25. 
o 49. Ala.—Schleicher v. Montgom- 
. ery Light Co., 114 Ala. 228, 21 S 1014; 
Jebeles, etc., Confectionery Cone, Vi 
= Crandall- Pettee Co., 16 Ala. A. 338, 
Ml ST ous 
v. Baker- 
Morier v. 


Wignall, 186 Ill, A. 390; 
Moran, 58 Ill. A. 235. 
Ky.—Blish Milling Co. v. Dether- 


age, 155 Ky. 319, 159 SW 816; Thom- 
as v. Carpenter, 12 Ky. Op. 443. 
Miss.—Southern Creosoting Co. v. 


Whitfield, 130 Miss. 476, 94 S 452. 


N. J.—vVickers v. Electrozone Com- 
mercial Co., 67 N. J. Li. 655, 52 A 467. 


N. Y.—Underhill v. North Ameri- 


can Kerosene Gas Light Co., 36 Barb. 
354, 
Tex.—Tufts y. Lawrence, 77 Tex. 


526, 14 SW 165. 


W. Va.—Allen, etc., Co. v. Farr, 
W. Va. 150, 93 SE 1030. 


B. C.—Smith v. Brunswick Balke 
Collender Cows25).B,C. 37. 


50. American Sugar Refining Co. 
v. Blake, 102 Conn. 194, 128 A 523; 
Crandall v. Kirk, 185 I11. TN. 460; Ana- 
conda Copper Min. Co. v. Houston, 
107 Ill. A. 183; Indianapolis, etc., R. 


81 


Co. v. McGuire, 62 Ind. 140; McMa- 
han v. Stewart, 23 Ind. 590; Lincoln 
Shoe Mfg. Co. v. Sheldon, 44 Nebr. 


279, 62 NW 480; Backes v. Black, 5 
Nebr. (Unoff.) 74, 97 NW 321. 


[a] Example.—Failure to deliver 
merchantable title to realty given in 
part payment for personalty. Cran- 
dall v. Kirk, 185 Ill. A. 460. 


[b] Failure to furnish assort- 
ments authorizes the seller to rescind 
the contract by giving notice and sue 
for damages. American Sugar Re- 
fining Co. v. Blake, 102 Conn. 194, 128 


A 523. 
51. American-Pac. Constr. Co. v. 
Modern Steel Structural Co., 211 Fed. 


849, 128 CCA 375. 


Validity of provisions for arbitra- 
tion as ousting jurisdiction of court 
see Contracts § 398 


52. Vickers v. Electrozone Com- 
mercial Co., 67 N. J. L. 665, 52 A 467. 


53. U. S.—Standard Growers’ Exch. 
v. Hooks, 22 F. (2d) 599; 
Jordan, 297 Fed. 742. 


Ala.—Curjel v. Hallett Mfg. Co., 
198 Ala. 609,73 S 938; Steele By- 
Products Co. v. McGee, 19 Ala. A. 29, 
94 S 268. 

Cal.—Lund v. Lachman, 29 Cal. A. 
31, 154 P 295; Cuthill v. Peabody, 19 
Cal. A. 304, 125 P 926. ; 


Ga.—Atlanta Oil, ete., Co. v. Phos- 


Birdsong vy. 


be forfeited upon his failure to comply with the 


phate Min. Col, 144 Ga. 75, 86 SH 
216. 

Ill.—Weill v. American Metal Co., 
182 Ill. 128, 54 SE 1050 [aff 80 Ill. 
A. 406]; United: Flour Mills Co. v. 
Kryda, 185 Ill. A. 610; Morier v. Mo- 
ran, 58 Ill..A. 235; Thorn v. Danzing- 
er; S00 TI tA. 8068 

Ky.—Jones v. Strode, 41 SW 562, 19 
taal Of a Es Lalire 

Me.—Chase v. Doyle, 121 Me. 204, 
116 A 267; Greenleaf v. Gallagher, 
93 Me. 549, 45 A 829, 74 AmSR 371. 

Mass.—Moffatt v. Davitt, 200 Mass. 
452, 86 NE 929. 

Mich.—Thick v. Detroit, etc., R. Co., 
137 Mich. 708, 101 NW 64. 

Miss.—Southern Creosoting Co. v. 
Whitfield, 130 Miss. 476, 94 S 452; 
Crawford v. Avery, 35 Miss. 205. 

Mo.—Laswell v. National Han‘dle 
Co., 147 Mo. A. 497, 126 SW 969. 


v. Buckstaff Bros. Mfg. Co., 86 Nebr. 


623.126 NW 293, 136 AmSR 710. 


N. Y.—Blumenthal v. Gallert, 240 
N. Y. 217, 148 NE 215; - Bahnsen v. 
Gerst, 235) Nis 426, 139 NE D635 
Ackerman v. Rubens, 167 N: -Y¥.7 405; 
60 NE 750, 82 AmSR 728, 53 LRA 867; 
Butler v. Butler, 77 N. Y. 472, 33 AmR 
648; Mason v. Decker, 72 N. Y. 595, 
28 AmR 190 [aff 42 N. Y. Super. 115]; 
Dustan v. McAndrew, 44 N. Y. 72 [aff 
23 N. Y. Super. 130]; Jno. Dunlop’s 
Sons v. Alpren, 214 App. Div. 339, 212 
NYS 307; Glass v. Misroch, 210 App. 
Div. 783, 206 NYS 373 [mod on ground 
that acceptance was unconditional 239 
N. Y. 475, 147 NE 71]; National Cash 
Register Co. v. Schmidt, 48 App. Div. 
472, 62 NYS 952; Underhill v. North 
American Kerosene Gas Light Co., 36 
Barb. 354; Baruch v. D. G. Bery, Inc., 
188 NYS 453; Bernzweig v. Hyman 
Levin Co., 172 NYS 437. 


Pa.—Parish Mfg. Corp. v. Martin- 
PArCYy a COLD) csou ea. liolse Hoda ne (LOs 


S. C.—Huguenot Mills v. Jempson, 
68 S. C. 363, 47 SE 687, 102 AmSR 
673. 


Tex.—Ogburn-Dalchau Lumber Co. 
vi» Taylors 59 Dex. Civ. A. 442; 126 
SW 48; Sonka v. Chatham, 2 Tex. Civ. 
A. 312, 21 SW 948. 


Va.—Montauk Ice Cream Co. v. 
Daigger Co., 141 Va. 686, 126 SE 681; 
American Hide, etc., Co. v. Chalkley, 
101 Va. 458, 44 SE 705. 


W. Va.—Pancake v. George oe Co 
bell Co., 44 W. Va. 82, 28 SE 71 


Wyo.—Western Alfalfa fae Co. 
v. Dunn, 31 Wyo. 91, 223 PRP 221. 


Eng.—National Cash Register Co., 
Ltd. v. Stanley, [1921] 3 K.. B. 292; 
Berk v. International Explosives Co., 
7 Com. Cas. 20; Rabe v. Otto, 89 L. 
T. Rep. N. S. 562. 


‘fa] Seller’s election to retain the 
property and recover the difference 
between the market and contract 
prices upon the buyer’s refusal to re- 
ceive and pay for it is based upon a 
right to damages for breach of the 
contract. Ogburn-Dalchau Lumber 
Co. v. Taylor, 59 Tex. Civ. A. 442, 126 
SW 48. 


[b] Goods must conform to con- 
tract (1) in order that a right of ac- 
tion shall exist for nonacceptance. 
Richard v. Haebler, 36 App. Div. 94, 
55 NYS 583; Wright v. Ramp, 41 Or. 
285, 68 P 731. (2) But, although the 
goods are defective in quality so as 


obligations imposed upon him.®? 
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For example, 

in behalf of the seller for damages 
the refusal of the buyer to accept 
return of the goods and refusal to 
or acts preventing the seller from 


to justify the buyer in his refusal to 
accept if he sells the goods on ac- 
count of the seller at a loss, he is lia- 
ble in damages. Houston v. Clark, 62 
AS LTA, 


[c] Retention of title—(1) Where 
there has been an unjustifiable refus- 
al to receive goods, the seller may 
keep the property as his own and sue 
for damages. Ackerman y. Rubens, 
167. N. Y. 405,°60 NE 750, 82 AmSR 
728, 538 LRA 867; Mason v. Decker, 
igs INE Ye 590, 28 Ame 190m fateete N. 
Y. Super. 115]; Dustan v. McAndrew, 
AE, INSOYC Re ate 20 TING Versiuper nl sole 
(2) When no title has passed the 
seller’s remedy is an action for dam- 
ages for breach of*the buyer’s con- 
tract to accept and pay for the prop- 
erty. Cuthill v. Peabody, 19 Cal. A. 
304, 125 2'926. (3) Where a seller 
of goods, after delivery to express 
company, and tender to the buyers 
and their refusal to accept, retakes 
the .goods, it thereby rescinds the 
transfer of title, and can sue for 
breach of contract. Jno. Dunlop’s 
Sons v. Alpren, 214 App. Div. 339, 212 
NYS 307. 


[d] Where acceptance is for in- 
spection only, if the buyer rejects the 
goods, whether rightfully or wrong- 
fully, the seller’s cause of action is 
for refusal to accept. Glass v. Mis- 
roch, 210 App. Div. 783, 206 NYS 373 
[mod on ground that acceptance was 
hd ts 239) -N. «Y¥.2 475, 14) Nae 


{e] Carrier’s refusal to receive 
goods.—-The seller may consider the 
contract as breached and sue for dam- 
ages In a case where the contract of 
sale provides or contemplates that the 
seller shall ship the goods to the buy-_ 
er by common earrier and deliver 
them f. o. b. at the seller’s point of 
shipment and he tenders the goods to 
the carrier for transportation to the 
purchaser and it refuses to receive 
and transport them. Southern Cre- 
osoting Co. v. Whitfield, 130 Miss. 
476, 94 S 452. 


[f] Seller’s disposal of spoiled 
goods.—The purchaser was not re- 
lieved from its liability for refusal 
to accept peaches because after they 
had become worthless the seller 
hauled them off and dumped them, in 
order to get the baskets which he 
needed because of the buyer’s failure 
to furnish an adequate supply. 
Standard Growers’ Exch. v. Hooks, 
22 EF. (2d) 599. 


[g] Alternative contracts.—W here 
a selling contract provided that, in 
case of its breach by the buyer, de- 
livery should be made under a prior 
contract between the same parties, 
and after revival of the prior con- 
tract through breach of the former it 
also was broken, damages for failure 
to receive the goods could be recov- 
ered under only one contract. Law- 
lor v. Magnolia Metal Co., 33 App. 
Div. 356, 538 NYS 950. 


[h] Hire purchase agreement.— 
Failure to accept article under hire 
purchase agreement gives a cause of 
action for damages for breach of con- 
tract. National Cash Register Co., 
Ltd. v. Stanley, [1921] 3 K. B. 292. 


54. King v. Sheward, 97 Cal. 235, 
31 P 1107; Groover v. Warfield,: 50 
Ga. 644; E. Clemens Horst Co. v. 


Peter Breidt City Brewery, 94 N. J. 
L. 230, 109 A 727; Macklin v. New- 
bury Sanitary Laundry, 63 Sol. J. 337. 


1022 [55 C.J.] 


performing,®® such as his failure to order delivery,*® 
or give directions for shipment,°” or specifications,°§ 


55. White Oak Coal Co. v. Panama 
R. Co., 1386 Misc. 723, 244 NYS 71. 

[a] Embargo by the purchaser on 
rail shipments of coal from the sell- 
er’s mines gave the seller a right of 
action for the undelivered coal. White 
Oak Coal Co. v. Panama R. Co., 136 


Mise. 723, 244 NYS 71. 
56, AY Boa Smalls’ Cow voy Isiberty, 
Mills, 137 Ga. 565, 73 SE 846; Vickers 


y. Electrozone Commercial Co., 67 N 


J. Li. 666, 52 A 467. 

57. Battle v. Smith, 28 Ga. A. 760, 
113 SE 235; Smith v. Marion Harper 
Cotton Oil Co.; 28 Ga. A. 663, 113 SE 
19; Maney Milling Co. v. Baker-Wig- 
Nally 865 Dll. As 390. -Dimmick pv. 
Hendley, 117 Md. 458, 84 A 171; Gor- 
don Malting Co. v. Bartels Brewing 
Co., 206 N. Y. 528, 100 NE 461. 

[a] A refusal to give shipping di- 
rections is equivalent to a refusal to 
accept the goods where they are de- 
liverable at buyer’s option. Weill v. 
American Metal Co., 182 Ill. 128, 54 
NE 1050 [aff 80 Ill. A. 406]. 


{b] Time for giving directions.— 
Where the contract provided that pay- 
ment for the monthly deliveries 
should be madé not later than the 
20th of the month, the refusal of the 
buyer to give directions before the 
20th was a breach of the contract. 
Dimmick v. Hendley, 117 Md. 458, 84 
AS 171s 

58. Henderson Tire, ete., Co. 
Wilson, 235 N. Y. 489, 139 NE 583. 


59. U. S.—Lagerloef Trading Co. 
v. American Paper Products Co, 291 
Fed. 947 [certiorari den 263 U. S. 706, 
44 SCt 34, 68 L. ed. 516]; Pabst Brew- 
ing Co. v. E. Clemens Horst Co., 229 
Fed. 913, 144 CCA 195 [certiorari den 
aoe OS. OS in ol IDO PLO mol J ed. 
539]; Portland Co. v. Searle, 169 Fed. 
968; Allen v. Field, 130 Fed. 641, 65 
CCA 19. 

Ala.—Steele By- eroeucte COs Wi Mc- 
Gee, 19 Ala. A. 29, 94 S 268. 


Ark.—Kirchman v. Tuffli Bros. Pig 
Iron, ete., Co., 92 Ark. 111, 122 SW 
239. 

Conn.—C. BE. Slauson Co. v. Arena, 
Os Conn. Lian loo. Al 68s. Churchill 
Grain, etc., Co. v. Newton, 88 Conn. 
130, 89 A 1121. 

Ga.—Southern Upholstering Co. v. 
Lieberman, 27 Ga. A. 703, 109 SE 509; 
Phillips-Jones Co. v. Blackstock, 238 
Ga. A. 574, 99 SE 48; Blackstock v. 
Phillips-Jones Co., 21 Ga. A. 774, 95 
SE 265; Levy v. Miles F. Bixler Co., 
20 Ga. A. 766, 93 SH’ 233; American 
Mfg. Co. v..Champion Mfg. Co., 13 
Ga. A. 551, 79 SH 485. 


Tll.—Klipstein v. Frigid Fluid Co., 
148) Ti) AS 2911. 


Iowa.—Quarton v. American Law 
Book Co., 143 Iowa 517, 121 NW 
1009, 32 LRANS 1; McCormick v. Ba- 
sal, 46 Iowa 235. 

Ky.—Jones v. Strode, 41 SW 562, 19 
KyL 1117. 

Mass.—Barrie v. Quinby, 206 Mass. 
259, 92 NE 451. 

Miss.—American Cotton Co. v. Her- 
ring, 84 Miss. 698, 37 S 117. 


Mo.—Price v. Culler, (A.) 253 SW 
1096; Loveland v. Wood, (A.) 223 SW 
756; Outcault Adv. Co. v. Wilson, 186 
Mo. A. 492, 172 SW 394. 


Nebr.—Trinidad Asphalt Mfg. Co. v. 
Buckstaff Bros. Mfg. Co., 86 Nebr. 
623, 126 NW 293, 136 AmSR 710. 

N. J.—Samel v. Super, 85 N. J. L. 
101, 88 A 954 

N. Ruane Selling Co. v. Shapiro, 
249 N. Y. 68, 162 NE 586; Henderson 
Mire; Mete;,: Co. «v.., Wilson, 225) Ni. (Yi. 


Vv. 


SALES 


terial provision 


489, 1389 NE 583; Wester v. Casein Co. 
of America, 206 N. Y. 506, 100 NE 488, 
AnnCas1914B 377; Nichols v. Scran- 
ton ‘Steel “Cos T3yViNa Yog4iiy 33) INE 
561; Plunkett v. Comstock, etc., Co., 
211 App. Div. 787, 208 NYS 93; Poel 
v. Brunswick-Balke-Collender Co., 159 
App. Div. 365, 144 NYS 725 [rev on 
other grounds 216 N. Y. 310, 110. NB 
619 (rearg den 216 N. Y.° 771 mem, 
111 NE 1098 mem)]. 

Pa.—Frank Pure Food Co. v. Dod- 
son, 281 Pa. 125, 126 A 243; Poole 
Engineering, etc., Co. v. Jeddo-High- 
land Coal Co., 93 Pa. Super. 217. 

R. I.—Old Kentucky Distributing 
Corp. v. Morin, 146 A 403. 

Tex.—Tufts v. Lawrence, 77 Tex. 
526, 14 SW 165; Texas Seed, etc., Co. 
v. Chicago Set, ete., Co., (Civ. A.) 187 
SW 747; Shaenfield v. Hall Safe, etc., 
Co., (Civ. A.) 157 SW 462; Palestine 
Iee, ete., Co. v. Connally, (Civ. A.) 148 
SW 1109. 

7 Once 


3 é McKannon, 
96, 56 A 536 

Va.—J. B. Colt Co. v. Elam, 138 Va. 
124, 120 SE 857. 


W. Va.—Pancake v. George Camp- 
bell Co., 44 W. Va. 82, 28 SE 719. 


Wis.—J. B. Bradford Piano Co. v. 
Hacker, 162 Wis. 335, 156 NW 140; 
Lineoln vy. Chas. Alshuler Mfg. Co., 
Hee Wis. 475, 125 NW 908, 28 LRANS 
780. 


Can.—Periard v. Bergeron, 47 Can. 


S. C. 289; Chapman.v. Larin, 4 Can. 
S. C. 349. 
[a] Termination of contract.—The 


seller may treat the contract as bro- 
ken and terminated and sue for dam- 
ages: (1) Where the purchaser noti- 
fies the seller that he will not accept 
and pay for the goods. Steele By- 
Products Co. v. McGee, 19 Ala. A. 29, 
94 S 268; Phillips-Jones Co. v. Black- 
stock, 23 Ga. A. 574, 99 SH 48; Amer- 
ican Mfg. Co. v. Champion Mfg. Co., 
13 Ga. A. 551, 79 SE 485. (2) Where 
the purchaser renounces an executory 
contract of sale. Quarton v. Ameri- 
can Law Book Co., 143 Iowa 517, 121 
NW 1009, 32 LRANS 1. (3) Where 
the purchaser cancels an order for 
goods after the order has been accept- 
ed but before delivery of the goods 
has been made. Blackstock v. Phil- 
lips-Jones Co., 21 Ga. A. 774, 95 SE 
265; Loveland v. Wood, (Mo, A.) 223 


SW 756; Texas Seed, ete., Co. v. Chi- 
cago Set, etc., Co., (Tex. Civ. A.) 187 
SW 747; Palestine Ice, ete., Co. v. 


Connally, (Tex. Civ. A.) 148 SW 1109; 
Ue. Corey Conc. slam, os Vv ae 124) 
120 SE 857. (4) Where the buyer un. 
der a contract for the purchase of un- 
ascertained and nonexistent goods, to 
be thereafter produced, notifies the 
seller that he will not accept portion 
thereof. Frank Pure Food Co. v. 
Dodson, 281 Pa. 125, 126 A 248. (5) 
Where the purchaser after partial de- 
livery of oats to be shipped as di- 
rected, notifies the seller that he will 
give no further shipping instructions 
nor accept or pay for any more oats, 
Churchill Grain, ete., Co. v. Newton, 
88 Conn. 130, 89 A 1121. 


[b] Anticipatory breach.—(1) No- 
tification by the purchaser that unless 
the seller would agree to further con- 
tract with him he would accept no 
further deliveries on goods ordered 
could be treated by the seller as an 
anticipatory breach of all contracts 
for goods ordered entitling him to 
bring immediate suit for damages. 
Lace Selling Co. v. Shapiro, 249 N. Y. 
68, 162 NE 586. (2) Where the buyer 
of goods unconditionally canceled his 
order and gave notice he would not 
accept the goods, the action of the 
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thereof.°° 


seller in bringing suit for breach of 
the contract, before the time within 
which the goods might have been de- 
livered under the contract had expir- 
ed, converted the buyer’s anticipatory 
rejection of the contract into an an- 
ticipatory breach, for which the sell- 
er was entitled to recover. Lager- 
loef Trading Co. v. American Paper 
Products Co., 291 Fed. 947 [certiorari 
pen 263 U. S. 706, 44 SCt 34, 68 L. ed. 
16]. 

[c] Test of repudiation.—(1) The 
true test is whether the acts and 
conduct of the party evince an inten- 
tion no longer to be bound by the con- 
tract, and it is not only an absolute 
refusal in words to perform a con- 
tract, but also any clear manifestation 
by words or acts of an intention not 
to perform it according to its terms 
that willsauthorize the other party to 
treat this as a repudiation and bring 
his action. Laswell v. National Han- 
dle Co., 147 Mo. A. 497, 126 SW 969. 
(2) Whether a seller, on the buyer’s 
notice of his intended refusal to ac- 


cept delivery, is justified in treating 
the contract as ended, must be deter- 
mined by the facts of each case, a 
mere assertion that the buyer will be 
unable or will refuse to perform not 
being sufficient, as there must be a 
distinct, QVnequivocal, and absolute re- 
fusal treated and acted on as such by 
the seller. Steele By-Products Co. v. 
McGee, 19 Ala. A. 29, 94 S 268. 

[d] Option of seller.—Where the 
purchaser informs the seller that he 
will refuse to accept further deliv- 
eries of the goods ordered, the seller 
may either regard the contract as re- 
pudiated and sue upon that basis, or 
proceed in an attempted performance 
of his own contract obligations, ten- 
der delivery and upon its being re- 
fused sue for the nonacceptance of the 
goods. C. E. Slauson Co. v. Arena, 
103 Conn. 172, 130 A 68 

[e] Waiver of breach.—Seller of- 
fering opportunity when each ship- 
ment arrived for the purchaser to 
withdraw his repudiation of the con- 
tract and accept the goods was not an 
election to treat the purchaser as 
owner and hold and sell for the pur- 
chaser’s account. Poel v. Brunswick- 
Balke-Collender Co., 159 App. Div. 365, 
144 NYS 725 [rev on other grounds 
216 N. Y. 310, 110 NE 619, and rearg 
den 216 N. Y. 771 mem, ii NE 1098 
mem]. 


[f] Statute applicable.—Notice by 
the purchaser that he will refuse to 
accept any further goods under the 
contract gives rise to a cause of ac- 
tion under Personal Prop. L. § 145 
subds 1, 4. Henderson Tire, ete., Co. 
v. Wilson, 285 N. Y. 489, 189 NE 583. 


{[g] Repudiation by testator’s ex- 
ecutor of executory contract gives 
seller right of action. Portland Co. 
v. Searle, 169 Fed. 968. 


Right of seller to perform and sue 
for contract price after buyer has re- 
pudiated see supra § 946. 


60. Laswell v. National Handle 
Co., 147 Mo. A. 497, 126 SW 969; Estes 
v. Curtiss Aeroplane, ete., Corp., 191 
App. Div. 719, 182 NYS 25: [aft 232 
N. Y. 572, 184 NH 576]. 


[a] Thus (1) where the buyer in 
a contract of sale of the output of a 
mill for a fixed period breaches it in 
a manner as to evince an intention not 
to be bound by stipulations whose 
nonobservance will so far defeat the 
consideration for which the seller en- 
tered into the contract, that to make 
the seller keep the agreeméné will 
amount to coercing him to perforr on 
terms which he would not have ac- 
cepted, he is released from his obli- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or upon a repudiation of the contract,®® or of a ma- . 
The action will also lie 
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for an unreasonable delay in receiving the goods,** 
for failure to give notes for the price as agreed in 
the contract,°? for failure to make payments as 
stipulated®* or for deceit practiced by the buyer in- 
ducing the seller to take worthless paper in pay- 
ment.®°* Fiowever, to support an action of this char- 
acter there must have been a contract between the 
parties®> and a breach thereof by the buyer,®® but 
the buyer’s refusal to take stipulated steps without 
which the sale cannot occur may constitute an ac- 
tionable breach, notwithstanding there is no cer- 
tainty that a sale would have resulted had such 


steps been taken.®7 


gation, and may recover 
Laswell v. National Handle Co., 147 
Mo, A. 497, 126 SW 969. (2) Buyer’s 
insisting on inspection of goods con- 
trary to the contract was an “antici- 
patory breach.” Estes v. Curtiss 
Aeroplane, etc., Corp., 191 App. Div. 
V19, 182 NYS ' 25 [aff 232*‘N. Y. 572, 
134 NE 576]. 

61. Md.—Penn Oil Co. v. Triangle 
Petroleum, ete., Co., 136 Md. 559, 111 
A 482. 

Mo.—Bird v. Fox, (A.) 193 SW 941. 

Va.—Alleghany Iron Co. v. Teaford, 
$3 Vaxr372, 31 Sh’ 525. " 

Wash.—La Plante v. Hubbard, 125 
Wash. 621, 217 P 20. 

W. Va.—Allen, etc., Co. v. Farr, 81 
W. Va. 150, 93 SE 1030. 

[a] Ilustration.—A buyer’s delay 
of four or five months in taking rail- 
road ties so that they were so dam- 


damages. 


,aged by the weather that they would 


not pass inspection gave the seller a 
right of action for damages. La 
pacate v. Hubbard, 125 Wash. 621, 217 
P20. 


[b] Option to rescind or sue for 
delay.—Where the time of perform- 
ance is essential and the buyer fails 
to receive the goods when an offer of 
delivery is made, the seller may ei- 
ther rescind the contract or later de- 
liver the goods and recover damages 
for the delay. Bird v. Fox, (Mo. A.) 
193 SW 941. 


[ce] Destruction of property.— 
Where the buyer of grain was noti- 
fied by the carrier of his arrival, and 
also by the holder of bill of lading 
with draft attached, and delayed in 
paying draft and accepting the grain, 
during which delay the grain was de- 
stroyed by flood, he was liable to the 
seller in damages. Allen, etc., Co. v. 
Farr, 81 W. Va. 150, 93 SE 1030. 


625 (Clarkes vi ‘Dill, 8 Pa.’ Cas. 64, 
11 A 82; International Harvester Co. 
v. Hayworth, 23 S. D. 514, 122 NW 
412. 

{a] Conditional offer to deliver 
goods.—Where the offer of the seller 
to deliver is on condition that the buy- 
er then pay or give notes for the 
property, if the buyer refuses to ac- 
cept and perform he can sue for dam- 
ages for breach of the contract. In- 
ternational Harvester Co. v. Hay- 
worth, 23 S. D. 514, 122 NW 412. 


63. Rodgers v. Wise, 106 Ark. 310, 
153 SW 253, 48 LRANS 1009; Gate 
City Coffin Co. v. Blall, 33 Ga. A 70, 
125 SE 503; Alpha Portland Cement 
Co. ‘Vv. Oliver, 125 Tenn. 135, 140 SW 
595, 38 LRANS 416, AnnCas1913C 120; 
Norton v. Green, ‘94 Vt. 295, 111 A 
458. 

{a] Where payment is condition 
precedent to title passing, the con- 
tract is executory, and on the buyer’s 
breach the seller can sue for the dif- 
ference between the contract price 
and the market price. Gate City Cof- 
fin Co. v. Hall, 33 Ga. A. 70, 125 SE 
503. 


[b] Refusal to continue payments. 


SALES 


atter.°8 


—Where the buyer already in default, 
refused to make further payments be- 
cause of the nondelivery of a part of 
the goods, the seller could treat the 
contract as broken, and to sue for 
damages, keeping the undelivered vol- 
umes. Rodgers v. Wise, 106 Ark. 310, 
153 SW 253, 48 LRANS 1009. 

[c] Payment in goods.—Where the 
buyer agrees to pay for goods in logs 
cut and skidded at so much a thou- 
sand, the seller to have the right to 
cut sufficient timber to pay for goods 
on the buyer’s failure to so do, the 
contract, so far as it remains unper- 
formed by the buyer, is executory, 
and the seller’s only remedy for a 
breach thereof is an action for dam- 


ages. Norton v. Green, 94 Vt. 295, 111 
A 458. 

64 Hawkins v. Appleby, 4 N. Y. 
Super. 421. 


65. Continental Jewelry Co. v. In- 
gelstrom, 43 Ida. 337,°252 P 186; E. 
Clemens Horst Co. v. Dunn, 229 Mich. 
56, 200 NW 954. 

[a] Conditional order.—Uniform 
Sales L. § 638, giving right of action 
on the buyer’s wrongful refusal to 
complete contract is inapplicable to 
conditional order. Continental Jewel- 
ry Co. v. Ingelstrom, 43 Ida. 337, 252 
P 186. 


66. Berk v. International Explo- 
sive Co., 7 Com. Cas. 20. 


[a] Contract for “all our require- 
ments estimated at.’”—Under such a 
contract where the buyer failed to 
start in business so that it never re- 
quired any of the goods, it did not 
breach the contract, except as to a 
small portion which it had ordered de- 
livered and then refused to accept. 
Berk vy. International Explosives Co., 
7 Com._Cas. 20: 


67. Schleicher We Montgomery 
Light Co., 114 Ala. 228, 21 S 1014. 


fa] West necessary to complete 
sale.—An action lies for breach of a 
contract to receive and test certain 
machinery, although there was to be 
no sale unless the machinery should 
be approved on such test. Schleicher 
v. Montgomery Light Co., 114 Ala. 228, 
21 S 1014. 


68. La Plante v. 
Wash. 621, 217 P 20. 


[a] Thus a seller releasing the 
buyer from any further claim under 
a contract to purchase railroad ties 
in consideration of his agreement “to 
take what ties I have made, as per 
our agreement,” is not entitled to re- 
cover his loss from the buyer’s fail- 
ure to take ties that might have been 
cut from timber on the land at the 
time of the release and delivered pur- 


Hubbard, 125 


suant to the original contract, which 


was terminated by the second agree- 
ment. La Plante v. Hubbard, 125 
Wash. 621, 217 P 20. 


69. MacRae v. Heath, 60 Cal. A. 64, 
212 P 228; Lee v. J. B. Sickles Sad- 
dlery Co., 38 Mo. A. 201. 

[a] Failure to receive.—(1) Where 
the purchaser of goods sold, to be de- 
livered in installments, refuses to re- 


Effect of rescission. 
performance mutually agree to rescind their con- 
tract, the seller has no right of action for damages 
from the purchaser’s failure to accept goods there- 


Severable contracts. 
part of a severable contract does not entitle the 
seller to abandon the entire contract and recover the 
profits he would have realized had the contract been 
completely performed, unless such breach prevents 
his further performance, or is in such a manner as 
to constitute a repudiation of the entire contract.°® 


Effect of resale; use or destruction of goods. 
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If the parties after partial 


The buyer’s breach of one 


The 


ceive one of such installments, the 
seller cannot recover damages as for 
the refusal of all the property still to 
be delivered, unless the purchaser re- 
pudiates the entire contract, or in- 
tends to reject all further install- 
ments. Lee v. J. B. Sickles Saddlery 
Co., 38 Mo. A. 201. (2) Under a con- 
tract for delivery of logs in install- 
ments, the seller can recover for the 
buyer’s failure to accept the first in- 
stallment, regardless of later install- 
ments. Curjel v. Hallett Mfg. Co., 
198 Ala. 609, 73 S 938. (3) Where’the 
market price had greatly declined, the 
buyer’s arbitrary refusal to accept 
delivery of the first installment, giv- 
ing as his sole reason, “I don’t want 
them,” manifested an intention to 
abandon and refuse to perform the en- 
tire contract justifying the seller in 
refusing to proceed further, and in 
suing for damages for breach of the 
entire contract. Bahnsen vy. Gerst, 
235 N. ¥. 426,.139 NE 563. (4) fhe- 
buyer’s unjustified refusal to accept a 
tender of the goods and his nonac- 
ceptance of the seller’s offer to make 
delivery, notwithstanding the time 
limited therefor had expired, on con- 
dition the buyer abandon his prior un- 
justified refusal to accept entitled the 
seller to treat the contract as aban- 
doned and recover damages therefor. 

Blumenthal v. Gallert, 240 N. Y. 217, 

148 NE 215. (5) The absolute refusal 
by defendants to accept or receive the 
first installment of goods when it ar- 
rived with notice of the sellers of 
their intention not to perform which 
they reaffirmed when notified of suc- 
ceeding shipments was a repudiation 
of the whole contract. Barrie v. 
Quinby, 206 Mass. 259, 92 NE 451. 


[b] Failure to pay.—(1) Where 
the seller has provided for a succes- 
sion of deliveries with payments for 
each delivery, and the buyer fails to 
pay for any delivery within the stip- 
ulated period, the seller may treat 
such failure as going to the whole 
contract, treat the entire contract so | 
terminated, and recover damages 
therefor. Alpha Portland Cement Co, 
v. Oliver, 125 Tenn. 135, 140 SW 595, 
38 LRANS 416, AnnCas1913C 120. (2) 
Failure to pay for installment does 
not authorize abandonment of entire 
contract and recovery for loss of prof- 
its thereon, especially where the in- 
stallment delivered and not paid for 
was spoiled to such an extent as to 
render the delivery thereof illegal. 
MacRae v. Heath, 60 Cal. A. 64, 212 P 
228. (3) Where a party to a contract 
for the sale of an aggregate specified 
quantity of goods is bound thereby to 
make deliveries from time to time as 
stipulated, and the other party is 
bound to pay for each parcel deliv- 
ered at a certain time and in a cer- 
tain way, a refusal by the latter to be 
further bound by the terms of the 
contract, or to give notes already de- 
mandable for property delivered, or 
to give any more notes at any time 
or for any purpose in the future, or 
to pay at any time moneys which are 
eventually to be paid-under the con- 
tract, unless the former assents to 
some curtailment of his legal rights 
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action for damages is not precluded by a resale,*° 
or by the fact that after the breach of the contract 
by the buyer some of the goods were used by the 


seller,’! or were destzoyed.*? 
Effect of repurchase. 


not provide therefor.7° 
Conversion. 


Where after the seller has 
suspended payment, the buyer, in the exercise of his 
rights under the contract, repurchases at a price 
lower than the contract price, the former cannot 
recover the difference therein if the contract does 


If the purchaser obtains the contract 
under which the goods are delivered by fraud, his 
taking possession of them is a conversion for which 
the seller may maintain an action.’ 
buyer refuses to accept the goods and offers to re- 
turn them, which offer is accepted, but he fails to do 
so, and uses a portion thereof, his acts constitute a 
conversion of the property for which he is liable.*® 
A seller who has delivered the goods and refused 
them when tendered back is not entitled to sue for 
conversion of the goods;*® nor is a seller under a 
hire purchase agreement entitled to maintain con- 
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turned the property to the hirer before the seller put 
an end to the hire purchase agreement.*” 


Form of remedy. In some jurisdictions the rem- 


edy for a failure to accept goods sold and tendered 


tracts" 2a lide, 


to the purchaser according to the contract is an ac- 
tion of special assumpsit for breach of the con- — 
under the terms of the contract, the 
purchaser has the duty to remove the property, the 
remedy for his failure to perform such duty sounds 


in tort in the nature of the common-law remedy of 


Also, if the 


[§ 1023] b 
eral. 


version against a purchaser from the hirer who re- 


under the contract, gives a right of 
action against the party so refusing 
for damages sustained by the other 
by reason of such refusal. Nichols 
v. Scranton Steel Co., 187 N. Y. 471, 
33 NE. 561. 


[ec] Return of installment as 
breaching entire contract.—Where the 
buyer in a contract for the sale of 
hops to be delivered in five equal in- 
stallments wrongfully rejected and 
returned a shipment, the seller could 
treat the breach as abrogating the en- 
tire contract, and recover damages for 
that part of the contract the time for 
performance of which had not arrived. 
#H. Clemens Horst Co. v. Peter Breidt 
oe Brewery, 94 N. J. L. 230, 109 A 
pene 


“On comstock, va Price, 103 “ll Ay 
19; Baney v. Killmer, 1 Pa. 30, 44 
AmD 109; Mayberry v. Lilly Mill Co., 
112 Tenn. 564, 85 SW 401. 


Necessity to sue for damages as 
ascertained by a resale and not for 
damages generally, if the resale price 
is tc determine the basis of recovery 
see supra § 936. 


71. Mayberry v. Lilly Mill Co., 
112 Tenn. 564, 85 SW 401. 

72. Neal v. Shewalter, 5 Ind. A. 
147, 31 NE 848. 
—I73n) Simmonds Vv. Millar, 15° DL. au: 
18e  JIXOE 

74, Elliott v. Federated Fruit, etc., 


Growers, (Cal. A.) 291 P 681. 


Right to bring trover where con- 
tract. of sale voidable because of 
fraud of buyer see supra § 912 


75. J. H. Stockamore Tica ce Co. 
v. Duane Shoe Co., 195 App. Div. 947, 
187 NYS 258. 

76. FWeder-Gregg 
Four Shoe Store Co., 
284 SW 717. 

77, Nelson vy. Wood, 38 'T. L. R. 
23. 

[a] Interest of purchaser from 
hirer.—The sale by the hirer is not 
ipso facto a repudiation of the hire- 
purchase agreement, but it transfers 
whatever interest the hirer has at 
the time of the sale; and as the Ssell- 
ers are not entitled to the possession 
of the property until they elected to 
put an end to the agreement. Nelson 
VAVOOOW cou imluen EVs ai. 

7g. Smith, etc., Co. v. Harris, 126 


Me. 308, 1388 A 389; Chase v. Doyle, 
121 Me. 204, 116 A 267; Bixler. v. 


Shoe Co. v. Big 
(Tex. Civ. A.) 


Wright, 116 Me. 133, 100 A 467, LRA 
1917F 633; Arons v. Cummings, 107 
Me. 19, 78 A 98, 31 LRANS 942; At- 
we v. Lucas, 58 Me. 508, 89 AmD 

[a] Remedy of seller is a special 
action for breach of an implied con- 
tract to receive and accept. Smith, 
etes, Con Vv. Harris, 26" Me; 
A 389; Chase v. Doyle, 121 Me. 
116 A 267; Bixler v. Wright, 116 Me. 
133, 100 A 467, LRA1917F 633. 


[b] In Virginia, where a contract 
of sale is executory and the title 
and possession still remain in the 
seller, his remedy against the buyer 
who wrongfully refuses to accept 
and pay for the goods is an action 
of assumpsit on a special count to 
recover damages for the breach of 
contract. American Hide, etc. v. 
Chalkley, 101 Va. 458, 44 SH 705. 

79. Kellerman Contracting Co. v. 
Chicago’ House Wrecking Co., 1387 
Mo. A. 392, 118 SW 99. 

[a] Waiver of tort.—It is not held 
that the tort may not be waived, and 
an action maintained on implied as- 
sumpsit. Kellerman Contracting Co. 
v. Chicago House Wrecking Co., 137 
Mo. A. 392; 118 SW 99: 

80. American-Pacifie Constr. 
v. Modern Steel Structural Co., 
Fed. 849, 128 CCA 3875. 

81. U. S.—Brighton Mills v. Bige- 
low, 283 Fed. 708; Neis v. Yocum, 
16 Fed. 168, 9 Sawy. 24. 

Ala.—Davis v. Adams, 18 Ala. 264; 


Co. 
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Jebeles, ete., Confectionery Co. v. 
Crandall-Pettee Co., 16 Ala. A. 338, 
TTSS 92s 

Cal.—Barron vy. Frink, 30 Cal. 486; 
Dea v. Swanston, 1 Cal. 51, 52 AmD 

8 

Ind.—Campbell v. Miller, Wils. 
412; Gardner v. Caylor, 24 Ind. A. 


521, 56 NE 134. 


Ky.—Blish Milling Co. v. Dether- 
age, 155 Ky. 319, 159 SW 816. 


Friedlander, 112 Lia. 1059, 36 S 853. 


Mo.—Hessig-Ellis Drug Gor Ws 
Priesmeyer, 151 Mo. A. 484, 182 SW 
329; Southern Lumber Co. v. Mer- 
cantile Lumber, ete¢., Co., 89 Mo, A. 
41. 


N. Y.—lIasigi v. Rosenstein, 65 
Hun 591, 20 NYS 491 [rev on the 
facts 141 N. Y.. 414, 36 NE 509]; Gal- 
lup v. Sterling, 22 Misc. 672, 49 NYS 
942; MacMonnies v. Phillippi, 170 


trespass on the case.7° Where the purchaser breach- 
es the contract by directing the seller to discontinue 
after he has partially delivered the goods, the latter 
is not required to split up his demand and sue for 
goods sold and delivered, and for damages for the 
preach, but he may combine them into one demand.*° 


. Conditions Precedent—(1) In Gen- 
In order to maintain an action for damages 
for a breach of the contract of sale by the buyer, 
the seller must show either a performance on his 
part or an offer to perform,®! or at least an ability 
and readiness to perform,®* or a valid excuse there- 


NYS 913: Clarkiv.. Fey 4 eNNS we 
[aff 121 N. ¥. 470, 24 NE 7031. 


Oh.—Hounsford v. Fisher, 
580. 


Okl.—Waggoner 
ae Oil, ete. Cos, La OkE 


Wright 


Refining Co. v. 
5b, 244 


Tex.—Kelly v. Webb, 27 Tex. 368; 
sreverd v. Weiss, (Civ. A.) 28 SW 


Vt.—Jones v. Marsh, 22 Vt. 144. 


[a] Rule applied.—If the con- 
tract of sale states that the goods 
are already in transit, the truth 
thereof is a condition precedent to 
the recovery of damages by the sell- 
er for the buyer’s cancellation of 
the contract and refusal to accept 
the goods. Cutler v. Gardiner Metal 
Cosi22bpnblle ara 54 Ore 


82. U. S.—wNeis v. Yocum, 16 Fed. 
168, 9 Sawy. 24. 


Del.—Weishut vy. Layton, 
364,,.93: ‘Ay LOSI. 

Ida.—Sweetser v. Mellick, 4 Ida. 
201, 38 P 403. 


Ill.—Lassen v. Mitchell, 41 Ill. 101: 
Franklin v. Krum, 70 Ill. A. 649. 


Ky.—Sousely v. Burns, 10 Bush 87. 


Md.—Dimmick v. Hendley, 117 Md. 
458, 84 A 171. 


Mich.—Thick v. Detroit, etc., 
Co., 137 Mich. 708, 101 NW 64. 


Se Y.—Newbery v. Furnival, 56 N. 
Y. 638 [aff 46 HowPr 139]. 


Ok, —Waggoner Refining Co. v. 
ee Oil, ete, Co.) WAT Ok1 556244885 
5 


Or.—Krebs Hop Co. v. Livesley, 56 
Or. 227, 104 P 8. 


See Thomas v. Knowles, 128 Mass. 
22 (holding that, after vessel was 
lost at sea, party could not tender 
bill of sale as performance of re- 
purchase agreement and recover for’ 
refusal to accept). 


[a] Abandonment by purchaser. 
—(1) On abandonment of a contract 
by the purchaser, the seller can re- 
cover his damages upon proof that 
he was ready, able, and willing to 
perform. Blumenthal v. Gallert, 240 
IN Yn, S48 ING Sai en Gs) If the 
seller elects to disregard buyer’s re- 
pudiation of contract, and keep the 
contract alive for the benefit of both 
parties, it is necessary for him to 
tender performance, or, if tender is 
waived when deliveries become due, 


28 Del. 


R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for.83 


breach.8® 


If contract is severable, a failure of performance 
by the seller as to a portion thereof will not affect 
his right to recover damages for a breach by the 


buyer as to another portion.’? 


Resale. A resale is not a condition precedent to a 
recovery of damages for the buyer’s breach of con- 


tract.88 
Return of notes. 


to show willingness and readiness to 
make tender, before suing for the 
buyer’s br each. Plunkett v. Com- 
stock, ete., Co., 211 App. Div: 737,. 208 
NYS 93. 


{b] Willingness to perform.—‘It 
is as important that a seller be will- 
ing and ready to perform as it is 
for him to be able to perform the 
terms and provisions of his contract 


of sale.’ Waggoner Refining Co. v. 
eee etc., Co., 117 Okl. 55, 57, 244 
756. 


Burden of proof see infra § 1035. 


83. Brighton Mills v. Bigelow, 283 
Fed. 708; Levy, etc., Motor Co. v. 
City Motor Cab Co., 174 Til. A. 20. 


[a] Prevention of performance by 
buyer.—The buyer’s purchase from 
the maker of the identical ; 
contracted for excuses the _ seller 
from being ready, able, and willing to 
perform. Levy, ete., Motor Co. v. 
City “Motor Cab" Co.M174 111. A. -20; 


84. Samel v. Super, 85 N. J. L. 101, 
88 A 954; Plunkett v. Comstock, ete., 
Co cid pApp. Divs) 737, 208) NYS: 93: 
Hubbard v. Rockaway Lunch Co., 131 
Mise. 53, 225 NYS 638; British and 
Beningtons, Ltd. v. North Western 
reek Tea. (Cope Lata [19 2sIreA:. ee: 


[a] Matters relieved from: (9) 
Being ready and willing to’ deliver’ the 
goods. British and Beningtons, Ltd. 
v. North Western Cachar Tea Co., 
htds,2f1923] A: ©. 48... @) Candling 
eggs where that was to be done be- 
fore delivery and tender. Hubbard 
v. Rockaway Lunch Co., 131 Misc. 53, 
225 NYS 638. (3) Showing passage 


of title. _Gerseta Corp. v. Mogi, 17 
ye C2.c), 69:9. 
[b] Failure to renew  lease,— 


Where a contract for the sale of 
chattels, including a leasehold, and 
providing that the rent shall not be 
omver sixty dollars per month for two 
years was repudiation by the buyer 
before the seller obtained a renewal 
of the lease which extended for only 
five months with an option to renew, 
the seller may sue for the breach 
without attempting to secure a re- 
newal. Samel v. Super, 85 N. J. L. 
101, 88 A 954. 

85. Cate v. Michigan Coffee Co., 
229 Mich. 357, 201 NW 477; Blumen- 
thal v. Gallert, 240 N. Y. 217, 148 NE 
215; Henderson Tire, etc., Co. v. Wil- 
son, 285 N. Y. 489, 139 NE 583. 

[a] Sufficient notice.—In 


[55 C. J.—65] 


such 


If the buyer repudiates the contract, which 
repudiation is accepted and acted upon by the sell- 
er, the latter is excused from showing performance, 
or an offer to perform, or the ability and readiness 
to perform his duties and obligations under the con- 
tract as a condition precedent to recovering dam- 
ages;%* nor in such ease is it necessary for the sell- 
er to give notice to the purchaser that he considers 
him to have abandoned the contract and will treat 
it as having been rescinded and sue for the damages 
occasioned thereby;*® nor if the buyer repudiates 
after the seller has waived the time for performance 
is it necessary for the latter to give notice fixing 
the time for performance before suing for the 


If a note for the full’ price has 
been given and it is not shown to be worthless, a 


goods. 
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return thereof is a condition precedent to an action 
for damages for failure to execute a note according 


So too an action for damages for 


false representations cannot be maintained while a 
note for the price not yet due is retained.°° 


Buyer’s failure to pay obligations assumed. The 
seller may recover damages from the purchaser of a 
stock of goods for the failure to pay rent assumed 
on the premises, even though he, himself, has not 
paid it;°? and where the buyer fails to pay past due 
debts of the seller, which were assumed as part of 
the purchase price, the seller need not demand that 
he do so in order to put him in default so as to allow 
a recovery of damages therefor.°? 


[§ 1024] (2) Tender. 
seller to recover damages for breach of the contract 
by the buyer he must have made a delivery 
goods, or a tender of delivery, in the absence of a 
waiver thereof, or facts excusing a tender.®? 
ever a tender of delivery is excused where it is pre- 
vented by the action of the buyer,®* or by his fail- 


Ordinarily in order for the 
of the 


How- 


ure to give instructions necessary to enable the seller 


case the seller, by commencing ac- 
tion on the contract within a short 
time thereafter, gave sufficient no- 
tice, if any was required under Per- 


sonal Prop. L. § 146. Henderson 
Tire, etce., Co. v. Wilson, supra. 
86. Plunkett v. Comstock, etc., Co., 


211 App. Div. 737, 208 NYS 93. 


87. Maryland Beaune ete., Co. 
v. Lorentz, 44 Md. 218. 

88. Ventura Sa Co. hv. SROS= 
enberg Oil Corp., 82 Cal. A. 648, 256 
P 434; Barbee v. Laws, 15 Ind. 109; 
Pillsbury Flour Mills Co. v. Walsh, 


60 Ind. A. 76, 110 NE 96; White v. 
Kearney, 9 Rob. (La.) 495. 
[a] Sale immaterial—Where the 


séller elects to keep the property re- 
jected by the buyer and to recover 
the difference between the contract 
and the market price at the time and 
place of delivery, it is immaterial 
whether he keeps or sells the prop- 
erty or at what price he sells, if he 
sells. Taylor v. Capp, 68 Ind. A. 593, 
121 NE 37; Pillsbury Flour Mills Co. 
v. Walsh, 60 Ind. A. 76, 110 NE 96. 


Seller’s right and duty to resell 
see supra §§ 927-944. 


89. Carnahan v. Hughes, 108 Ind. 
225, 9 NE 79. 


90. Thomas vy. Dickinson, 65 Hun 
5, 19 NYS 600. Compare Johnson v. 
Culver, 116 Ind. 278, 19 NE 129 (hold- 
ing that the retention by the seller, 
an insane person, of property re- 
ceived in payment of the purchase 
price does not prevent the recovery 
of damages for fraud of the buyer). 


91. Beier v. Snitzer, 167 NYS 303. 


92. Marks v. Englund, 37 App. 
Div. 539, 56 NYS 278; Greenwood v. 
Watson, 171 Fed. 619, 96 CCA 421 
[rev 164 Fed. 294]. 


93. Central. Lumber, etc., Co. v. 
Reyburn, (Mo. A.) 195 SW 576; Rog- 
ers-Pyatt Shellac Co. v. Starr Piano 
Co., 212 App. Div. 792, 209 NYS 727; 
Dery v. Blate, 209 App. Div. 467, 205 
NYS 15 [aff 239 N. Y. 208, 146 NE 
204]; Finsilver v. Lorenz, 204 App. 
Div. 810, 199 NYS 86; Fulton Bag, 
ete., Mills v. Frankel, 196 App. Div. 
701, 188 NYS 709 [aff 234 N. Y. 580 
mem, 138 NE 454 mem]; _ British 
Aluminum Co. v. Trefts, 163 App. 
Div. 184, 148 NYS 144; F. W. Wagner 
ave aes Craib, 114 Wash. 139, 194 1 P 


“where the obligations of the par- 
ties are mutual and concurrent, in 


to tender delivery,®® as where he is to specify the 
place of delivery,°® or the time of delivery,®’ or is 


order to fix the liability of the buyer 
the seller must offer to perform upon 
his part by an actual tender of per- 
formance.’ ~<W.. Wagner (Con, 
Craib, supra. 


[a] Where delivery date not apec= 
ified, it is necessary that the seller 
make a tender of the goods, in order 
to create a right of action for a 
breach of the contract. F. W. Wag- 


ner Co. v.\Craib, 114 Wash. 139, 194 
P 584. 
[b] Time for tender before the 


date to which the seller 
to defer shipments. Rogers-Pyatt 
Shellac Co.,v. Starr Piano Co., 212 
App. Div. 792,209 NYS 727, 

94. White Oak Coal Co. v. Panama 
R. Co., 186 Mise. 723, 244 NYS 71. 

95... Mason. av. Alaue ter: (Tex. 
Civ. A.) 195 SW 900 

96. Krebs ee Co. v. Livesley, 55 
Or. 227, 104 P 3. 


97. ‘U. S.—Alwart Bros. Coal Co. 
Va Royal—Colliery” Co., 211% Med sibs: 


volunteered 


Lie CCA 599. 

Ala.—Scruggs v. Riddle, 171 Ala. 
350, 54 S 641. 

Ill.—Kingman v. Hanna Wagon 
Co.) 16 Tle 545, 52) INE S28 fatty 
Ih, A. 22]. 


Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 171 Ky. 783, 188 SW 847; 
Bell v. Hatfield, 121 Ky. 560, 89 SW 
544, 28 KyL 515, 2:LRANS 529. 


Mo.—Central Lumber, Soe 
Reyburn, (A.) 195 SW 576 


N. Y.—Gordon Malting on v. Bar- 


Cov pve 


tels Brewing’ Co., 206 N. Y. 528," 100 
NE 461; Commoss v. Pearson, 190 
App. Div. 699, 180 NYS 482; Poppen- 


berg v. Owen, 84 Misc. 126, 146 NYS 
478 [aff 165 App. Div. 946, 150 NYS 
1107 (aff 116 NE 1070)]. 


[a] Thus (1) in an action for a 
breach of contract for the sale and 
delivery of coal, to be ordered by the 
buyer in amounts approximating 
two thousand five hundred tons per 
month, the seller was not required to 
prove tenders of such amounts during 
particular months of the contract 
period. Alwart Bros. Coal Co. v. Roy- 
al Colliery, Co.,-211 Bed. 313; 127 COA 
599. (2) If the buyer requests ces- 
sation of deliveries until further no- 
tice, and refuses to give directions 
for further deliveries after being re- 
quested to by the seller, the latter 
need not tender the goods. Gordon 
Malting Co. v. Bartels Brewing Co., 
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to furnish specifications for,®® or assortments of®® 
the goods to be delivered, and fails to do so. 
ever, even though the buyer has the right to select 
a time between express and definite limits, if the time 
and place are so definitely fixed that the seller can, 
in the absence of notice from the buyer, rightfully 
deliver at a certain time and place and demand ac- 
ceptance, the failure of the buyer to give notice of 
the time for delivery will not excuse the seller from 


making a tender. 


If the purchaser repudiates the contract or notifies 
the seller that he will not accept the goods, a for- 
and if the buyer re- 
pudiates the entire contract, by refusing to accept 
an installment or a portion of the goods when ten- 
dered, the seller need not tender the goods to be 
subsequently delivered, in order to recover,* nor, in 
such ease, if the property is to be manufactured need 
the seller manufacture and tender it in order to 
However, if the buyer withdraws his re- 


mal tender is not necessary,” 


recover.? 


206 N. Y. 528, 100 NE 461. CS) Et 
the buyer directs the suspension of 
the manufacture of the goods or- 
dered until further notice, which fur- 
ther notice is never given, tender need 
not be made. Commoss y. Pearson, 
190 App. Div. 699, 180 NYS 482. (4) 
If the buyer is not present at the 
time and place fixed by the contract 
for delivery, and after notice of the 
seller’s willingness to deliver refuses 
to fix a time when he will be present 
for delivery, a formal tender by the 
seller is'not a condition precedent to 
his right of action for breach of con- 


tract. Gaines v. R. J. Reynolds 
a. Cone LILY KY 8 35.1 88), SW) 
bs 
[b] Duty of seller is merely to be 


ready to respond to the ordering out 
of the goods by the buyers, his right 
of action for a breach of the contract 
by the buyers not depending on an 
unqualified refusal of the buyers to 
accept the goods. Scruggs v. Riddle, 
171 Ala. 350, 54 S 641. 


98. John Deere Plow Co. v. Shella- 
-barger, 140 Tenn. 123, 203 SW 756. 


99. American Sugar Refining Co. 
v. Blake, 102 Conn. 194, 128 A 523. 


[a] Buyers cannot obligate sell- 
ers to ship without assortments by 
requesting them to do so, so as to pre- 
clude recovery for a breach of con- 
tract without having shipped or ten- 
dered delivery. American Sugar Re- 
fining Co. v. Blake, 102 Conn. 194, 
128 A 523. 


1. Fulton Bag, etc., Mills v. Frank- 
el, 196 App. Div. 701, 188 NYS 709 
[aff 234 N. Y. 580 mem, 138 NE Ast 
mem]; British ‘Aluminum Co 
Trefts, 163 .App. Div. 184, 148 NYS 
144. 

2. U. S.—Hollandsworth v. Wil- 
liam Mead Tie Co., 26 F. (2d) 33; 
San Francisco Iron, ete., Co. v. Sweet 
Steel Co., 23 F. (2d) 783; Lagerloef 
Trading Co. v. American Paper Prod- 
ucts Co., 291 Fed. 947 [certiorari den 
Es One Ch 706, 44. SCt 34, 68 LL. ed. 
516]; Habeler v. Rogers, 131 Fed. 43, 
65 CCA 281. 


Ala.—Oden-Flliot Lumber 
Daniel-Gaddis Lumber Co., 210 Ala. 
582, 98 S 730; Curjel v. Hallett Mfg. 
Co., 198 Ala. 609, 73 S 988; Terrell 
v. Nelson, 177 Ala. 59.6; 58 Ss 989; 
Cassels’ Mills v. Strater Bros. Grain 
Co., 166 Ala. 274, 51 S 969; Steele By- 
Products Co. v. McGee, 19 Ala, A. 29), 
94 S 268; Jebeles, etc., Confectionery 
Co. v. Stephenson, 6 Ala. A. 1038, 60 S 
437) 

Ark.—De Lukie v. American Petro- 


Cone: 
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£§ 1024 


nuneciation before the seller has elected to act upon 
it, and before the time for performance of the con- 
tract has arrived, the seller if he fails to Benes the 
goods at the proper time cannot recover ;° 
the buyer, after he has repudiated the contract, of- 
fers to accept a part of the goods, the seller agreeing 
thereto, the latter. where he has failed to tender them, 
cannot recover damages based on their rejection.® 
So, where the buyer imposes a condition to aecept- 


and if 


ance not warranted by the contract, but the seller 


der be made at 


Ga.—Southern Saw Mill Co. v. Herz- 


field, 35) Gam A. 206) 282 (SH 2645 
Mendel v. Converse, 30 Ga. ‘A. 549, 
118 SE 586. 


Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 171 Ky. 788, 188 SW 847. 


Mich. Lernemas Cannings —iCo.. W. 
Johnson, 212 Mich. 243, 180 NW 391; 
Thick \v. Detroit, ete, R. ‘Co., 137 
Mich. 708, 101 NW 64. 


Mo.—Berthold v. St. Louis Electric 
Constr. Co., 165 Mo. 280, 65 SW 784. 
N. yeuraes Selling Co. v. Shapiro, 
249 N. Y. 68, 162 NE 586; Bahnsen 
v. Gerst, 235 N. Y. 426, 139 NE 563; 
Windmuller v. Pope, 107 WO No 6T Ss 


mem, 14 NE 436, 1 Silv. A. 550; Hub- 
bard v. Rockaway Lunch Co., 131 
Misc.) 53, 225 NYS 638: 
Tex.—Lindsey v. Singletary, (Civ. 
A.) 43 SW 278. 
Vt.—Temple v. Duffy, 96 Vt. 114, 


117 A 101. 


W. Va.—Pancake v. George Camp- 
bell Co., 44 W. Va. 82, 28 SE 719. 


Wyo.—Western Alfalfa Milling Co. 
Vv. Dunny(31 YWyo. 91) 22372) 221. 


[a] Anticipatory breach.—Notifi- 
cation by the purchaser that he 
would not accept further deliveries 
on goods ordered unless the seller 
would agree to further contract with 
him could be treated as an anticipa- 
tory breach of all orders, permitting 
suit without tendering further deliv- 


eries. Lace Selling Co. v. Shapiro, 
249 N. Y. 68, 162 NP 586. 
[b] Under agreement to repur- 


chase.—The buyer can recover for the 
breach of a contract to repurchase 
tins without returning them to the 
seller who refuses to accept them. 
Thomas Canning Co. v. Johnson, 212 
Mich, 243, 180 NW 391. 


[ce] Attempt to perform.—Where 
the buyer of goods seeks to cancel 
his order, and gives an unqualified 
notice he will not receive the goods, 
the action of the seller in thereafter 
transporting the goods to this coun- 
try and giving notice to the buyer 
of their arrival merely indicates his 
ability and willingness to perform, 
and election to give the buyer an op- 
portunity to repent does not require 
him to make a strict and perfect 
tender on the due date, in order to 


recover. Lagerloef Trading Co. v. 
American Paper Products Co., 291 
Fed. 947 [certiorari den 263 U. S. 


706, 44 SCt 34, 68 L. ed. 516]. 


{d] Place of delivery.—In a con- 
tract to deliver goods at a certain 
place, if the authorized agents of 
the parties who contracted to take 


leum Co., 170 Ark. 453, 280 SW 669. 


Sufficiency of tender. 
is necessary in order to constitute a valid offer of 
delivery on refusal of which the seller can recover 
for breach of the contract. that the specifie kind of 
property contracted for be tendered;* that the ten- 


asserts the continued existence of the contract and 
makes a further tender of performance coupled with 
an unwarranted condition, he cannot take advantage 
of the buyer’s antecedent breach.” >, 


If a tender is required, it 


the place of delivery fixed by the 


them refuse to take them at another 
place, on the ground that the goods 
are not of the quality or dimensions 
contracted for, it is not necessary, 
in order to maintain an action on the 
contract, that the goods be taken to 
the spot designated in the contract 
for delivery. Lindsey v. Singletary, 
(Tex. Civ. A.) 438 SW 273. 

[e] Conduct equivalent to notice. 
—Where the conduct of a buyer of 
goods is equivalent to notice to the 
other party that he will not comply 
with the contract on his part, a ten- 
der by the other party is not neces- 
sary as a condition precedent to a 
recovery for breach of the contract. 
Lekas v. Schwartz, 56 Misc. 594, 107 
NYS 145. 


{f] Time of notice.—In order for 
buyer’s notice that he will not re- 
ceive the goods to operate as such 
a breach as will relieve the seller of 
any further attempt to comply with 
the contract it must be made at a 


time when the obligation to receive © 


the goods exists. Terrell v. Nelson, 
177 Ala. 596, 58 S 989. 


{g] Repudiation after partial per- 
formance.—The seller need not ten- 
der performance as to the balance. 
Houze v. Houser, 37 Ga. A. 639, 141 
SE 220; Blumenthal v. Gallert, 240 
Ni Yi -217,% 148 VN EB! 22159. Candasive 
Wick, 100 N. Y. 127, 2 NE 331; Bailey 
v. Western Vermont R. Co., 18 Barb. 


(N. Y.) 112; Nichols v. Seranton 
Steel Co., 18 NYS 628 [aff 137 N. Y. 
471, 33 NE 561]; Temple v. Duffy, 
O65 Vit leh A eLOA 

3. Oden-Elliott Lumber Co. v. 
Daniel-Gaddis Lumber Co., 210 Ala. 


582, S 730; Standard Growers’ 
Exch. v. Harris, 159 Ga. 173, 124 SH 
884 [answers to certified questions 
conformed to 33 Ga. A. 195, 125 SE 
782]; Bahnsen v. Gerst, 2385 N. ¥. 
426, 1389 NE 568. 


4 Crandall Pettee Co. -v.  Jebeles, 
ete., Confectionery Co., 195 Ala. 152, 
69 S 964; Estes v. Curtiss Aeroplane, 


etc., Corp., 191 App. Div. 719, 182 NYS 
25) [aff 232 N, Y..572, 1384 NB’ 576]¢ 


5. Southern Sawmill Co. v. Herz- 
field, 35 Ga. A. 206, 132 SE 264 

6. 
Ala. 609, 73 S 988. 


7. Rubber Trading Co. v. Manhat- 
tan Rubber Mfg. Co., 221 N. Y. 120, 
116 NE 789. 

8. Kansas Flour Mills Co. v. Moll, 
106 Kan. 827, 189 P 940; Armour vy. 
Beaver Valley Produce Co., 28 Pa. 
Super. 524. ; 

[a] Tender held improper.—Ten- 
der of soft wheat flour instead of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Curjel v. Hallett Mfg. Co., 198 


er 
§ 


.Mills Co. vy. Moll, 
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parties;® that the goods, if they 


others, be separated and set apart;'° and that it be 
made in good faith with a present ability and willing- 
and that the seller keep him- 
self ready to perform if ever called upon to do so 
by the buyer, during the life of the contract.1” 


[§ 1025] c. When Right of Action Accrues.!* 
right of action for the buyer’s breach accrues at 
Where the buyer 
if the seller accepts the 
repudiation and treats it as a wrongful putting an 
end to the contract, his right of action for damages 
accrues immediately, and he may sue at once;*® 
but if he refuses to aecept the repudiation, treats the 
contract as continuing in force, and insists upon its 


ness to perform ;!? 


the time the contract is broken.!4 
repudiates the contract, 


SALES 


are mixed with. 


A. | expire.?° 


matters tending 


performance, he cannot bring suit until the time for 


hard wheat flour. Kansas Flour 
106 Kan. 827, 189 
P 940. 

[b] Goods of specified quality.— 
In an action to recover damages for 
breach of contract to purchase eggs, 
where it appears that plaintiffs con- 
tracted to*sell eggs of a _ specified 
quality determined by the time of 
their storage, plaintiffs cannot recov- 
er unless they show that they ten- 
dered eggs of the description called 
for by the contract. Armour v. Bea- 
7 Valley Produce Co., 28 Pa. Super. 


9. Dreyfus v. Raritan Chemical 
Works, 107 Misc. 369, 176 NYS 614. 

10. International Harvester Co. v. 
Hayworth, 23 S. D. 514, 122 NW 412. 


[a] Rule applied.—Where the sell- 


~er shipped a machine to his agent for 


the purchaser along with a carload 
of other machinery. International 
Harvester Co. v. Hayworth, 23 S. D. 
514, 122 NW 412. 

11. Norfolk Hosiery, ete., Mills v. 
ree: Hosiery Co., 124 Va. 221, 98 SE 


12. Norfolk Hosiery, ete., Mills v. 
A®tna Hosiery Co., supra. 
13. On contracts generally see 


Contracts §§ 801-804. 


14. Home Pattern Co. v. 
Mertz Co., 86 Conn. 494, 86 A ee 
LS. U2 Ua a a VanlOUSt, el (sw icl. 


S. 1,.20 SCt 780, 44 L. ed. 953; Hol- 
landsworth v. William Mead Tie Co., 
OG) Ke CLs 3 ou nOOX, lete.;. Co, veuCrane 
Iron Works, 5 F. (2d) 314; Williams 
v. De Soto Oil Co., 213 Fed. 194, 129 
CCA 538; Skeele Coal Co. v. Arnold, 
200 Fed. 393, 118 CCA 545; Portland 
Co. v. Searle, 169 Fed. 968. 


Ala.—Jebeles, etc., Confectionery 
Co. v. Stephenson, 6 Ala. A. 103, 60S 
437. 


229. 
W. 


@al.—Hale: v. Trout, 35) Cal! 


Conn.—Home Pattern Co. v. W. 
Mertz Co., 86 Conn. 494, 86 A 19. 


Ga.—Southern Flour, etc., Co. v. 
St. Louis Grain Co., 11 Ga. A. 401, 75 
SE 439. 

Jll.—Klipstein v. Frigid Fluid Co., 
148 Ill. A. 291. 


Iowa.—Quarton v. American Law 
Book Co., 143 Iowa 517, 121 NW_1009, 
382 LRANS 1; McCormick v. Basal, 
46 Iowa 235. 

Mass.—Garfield, etc., Coal Co. v. 
New York, etc., R. Coy, "248 Mass. 502, 
143 NE 312° Barrie v. Quimby, 206 
Mass. 259, 92 NE 451. 


Mo.—Browning v. North Missouri 
Cent. R. Co., 188 SW 143. 


N. J.—Samel v. Super, 86) Nie di Ls 
101, 88 A 954 

N. ¥.—Nichols v. Seranton Steel 
Co., 187 N. Y. 471, 33 NE 561; Plun- 
kett v. Comstock, etc., Co., 311 App. 
Div. 737, 208 NYS 93; Poel v. Bruns- 
wick- Balke-Collender Co., 159 App. 


Div. 365, 144 NYS 725 [rev on other 
grounds’ 216 N. Y. 310, 110 NE 619, 
reh den 216 N. Y. 771, ‘111 NE 1098]. 


Tex.—Blackman v. Crandell (Civ. 
A.) 258 SW 10738. 


Ont.—Ontario Lantern Co. v. Ham- 
ilton Brass Mfg. Co., 27 Ont. A. 346. 


[a] After partial performance.— 
Where the buyer wrote the seller to 
cease further shipments, and did not 
furnish cars thereafter as the_ con- 
tract required, the seller could sue 
at once and recover damages. Gar- 
field, etc., Coal Co. v. New York, etc., 
Re Co., 248 Mass. 502, 1438 NE 312. 


[b] Effect of provision for future 
payment.—The right of the seller, to 
maintain such action forthwith is not 
affected by the fact that payment’ 
for certain deliveries is not due and 
would not become due if settled by 
notes according to the terms of the 
contract. Nichols v. Scranton Steel 
COn LS TiN Vie 40k ise. NG, DO, 


16. Cox, —etc.,, Co. v. Crane Iron 
Works, 5 F. (2d) 314; Klipstein v. 
Frigid Fluid Co., 148 Ill. A. 291; 
Blackman v. Crandell, (Tex. Civ. A.) 
258 SW 1073. 


17. Ill—Manton v. Gammon, 7 
Tie AS 202. 

Ind.—Carnahan vy. Hughes, 108 
Ind. 225, 9 NE 79. 

Mass.—Hunneman v. Grafton, 10 


Mete. 454. 


Mo.—Aultman vy. Dagegs, 50 Mo. A. 
280. 


Ni ¥a—Yale “yv. > Coddington?’ 21 
Wend. 175; Hanna v. Mills, 21 Wend. 
90, 34 AmD 216. 


N. C.—Thompson v. Morris, 6 N. C. 
248, 

Oh.—Stephenson v. Repp, 47 Oh. 
St. 551, 25 NE 803, 10 LRA 620. 


Okl.—Hodges v. Blythe,.69 Okl. 
TES seie ile <L6; 

Pa.—Rinehart v. 
& S$. 157. 


Tex.—Young vy. 
497, 18 SW 819. 


Vt.—Eddy v. Stafford, 18 Vt. 235. 


18. Kehlor Flour Mills Co. v. Lin- 
den, 230 Mass. 119, 119 NE 698; Bar- 
ron v. Mullin, 21 Minn. 374. 


[a] Irrevocable credit.—The buy- 
er’s failure to establish irrevocable 
eredit allowed the seller to have 
his damages assessed as of the date 
up to which it waived delay in the 
establishment of such credit. Keh- 
lor Flour Mills Co. v. Linden, 230 
Mass. 119, 119 NE 698. 


19. Barlow v.  Lincoln-Williams 
Twist Drill Co., 186 Mich. 46, 152 NW 
1034; Mountjoy v. Metzger, 9 Phila. 
(Pa.) 10, 21 AmLReg 442; James v. 
Adams, 16 W. Va. 245. 


fa] Thus, where one who had con- 
tracted to accept delivery of pur- 
chased goods within a _ reasonabie 
time thereafter rejected them _  be- 


Olwine, 5 Watts 


Dalton i os ene x 


performance is ended.'® 
execute a note or bill in payment as stipulated in the 
contract,17 orto give security,’*® an action for dam- 
ages accrues immediately. Also an action may be 
commenced at once on a refusal to accept ‘the 
goods,!® without waiting for a term of credit to 
If the contract of sale is severable, an 
action may be brought for the breach of each of its 
several parts as soon as each part is breached.*? 


[§ 1026] 2. Defenses. 
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If the buyer refuses to 


The buyer, among other 
to establish or to excuse perform- 


ance on his part,?? may, in defense to an action for 
damages brought by the seller, show that the goods 
were defective,** provided he did not repudiate the 
contract on other grounds;?* that the goods tendered 


cause below contract grade, the sell- 
er could sue for damages immediate- 
ly, without awaiting the passage of 
the reasonable time limited. Barlow 
v. Lincoln-Williams Twist Drill Co., 
186 Mich. 46, 152 NW 1034. 


[b] End of time for performance. 
—Where a contract of sale provided 
for deliveries in October, November, 
and December, the buyer's breach of 
the contract by failing to receive de- 
liveries during those months was 
complete, in the absence of waiver 
by _the, seller, 'on, December 31st: 
Whitman v. Namquit Worsted Co., 
206 Fed. 549 [aff 221 Fed. 49, 136 
CCABSTS: 

20. Cook vy. Stevenson, 30 Mich. 
242; Crawford v. Avery, 35 Miss. 205; 
Girard v. Taggart, 5 Serg. & R. (Pa.) 
LO Oe Amb 53127: James v. Adams, 16 
W. Va. 245, 


_(Ca] Seller need not wait until the 
time at which the note agreed to be 
given would have become due. Craw- 
ford v. Avery, 35 Miss. 205. 


21. Maney Milling Co. v. Baker- 
Wignall, 186 Ill. A. 390; neaacess v. 
Boner, 39 Oh. Cir. Ct. 300. 


[a]. Recovery for breach of one 
part does not prevent. recovery for a 


breach thereafter of another part. 
Pattee iad Ve BBoner,, 29s Ohs, CirevCe. 
22. See cases infra this note, 


[a] Particular defenses held prop- 
er.—(1) That. the contract was 
signed on condition that the exclu- 
Sive right to sell the goods should be 
given to the buyer, which was not 
done. Barrie v. Quimby, 206 Mass. 
259, 92 NE 451. (2) That the con- 
duct of the seller in refusing to com- 
ply with stipulations of the contract 
was the cause of the buyer’s default. 
Fowles v. Rupert, 138 Mich. 150, 101 
NW 202. (3) That buyer was pre- 
vented from performing in a manner 
such that. under the terms of the con- 
tract he was relieved from liability 


for breach. William Wilkens Co. v. 
Consolidated Agricultural Chemical 
Co., 27 (‘Dells .423)' 89 A °55'0(4) Bhat 


the seller, without complaint accept- 
ed the goods returned by the buyer 
and issued its credit memorandum 
therefor. Schwartz v. Bedell, Inc, 
78 SNMS 23 oie 


[b] Order of board of health pre- 
venting manufacture of product in 
which goods sold were used held 
such an occurrence as constituted an 
‘Interference,’ within a provision re- 
lieving the buyer from liability for 
breach in refusing to accept further 
deliveries. William Wilkens Co. v. 
Consolidated Agricultural Chemical 
Co., 27 Del, 4238, 89 A 5. 


23. Tri-City Gas Co. v. Connelly 
Boiler Works, 8 Ala. A. 650, 62 S 333; 
Crossman v. Lurman, 33 App. Div. 
AON Sa IN Vos) cae 

24. Kingman vy. Hanna Wagon 
Co., 176 Ill. 545, 52 NE 328 [aff 74 
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were not the identical goods purchased ;?> that the 
proper amount of eoods was not tendered ;?° 
the goods were not tendered within a reasonable 
that delivery. of the goods was premature 
so as to justify a refusal to accept them at that 
time;°* that there was a lien on the goods;?° that 
the contract was induced by fraud of the seller;*° 
that the breach had been waived;** that plaintiff 
and defendant in ac- 
cordance with a provision of the contract had un- 


time 227 


had abandoned the contract 


dertaken to do the work and was 


such performance;*? or that the seller 
have made a profit on the undelivered goods by sell- 
ing them at a higher price than the contract price.?? 
It has been held that the seller’s failure to perform 
substantial terms of the contract bars his recovery, 
even though the buyer’s refusal to accept was due 


to other causes.** 


It is no defense that the contract by which the 
seller was to obtain the goods to deliver to the buyer 
that the seller was not the 


was in itself illegal;*® 
Ill. A, 22]; Braithwaite v. Foreign 
Hardwood Co., [1905] 2 K. B. 543. 

25. Raffles v. Wichelhaus, 2 H. & 
C. 906, 159 Reprint 375. 


[a] Goods on different ship.—In 
an action for not accepting goods de- 
Scribed in the contract as “to arrive 
ex Peerless from. Bombay,” a plea 
that defendant meant another ship of 
the same name, which sailed from 
Bombay two months earlier, and that 
plaintiff was not ready to deliver any 
goods which arrived by that ship, 
is good. Raffles v. Wichelhaus, 2 H. 
& C.°906, 159 Reprint 375. 


26. Grantville Oil Mills v. Hogans- 
WallenOil sal Cos,019) (Ga. sA. 444, 90 
SE 572. But see Mason v. Slaughter, 
(Tex. Civ. A.) 195 SW 900 (holding 
it to be no defense that the seller 


had intended to ship more _ than 
amount specified in contract, since 
the buyers could accept correct 


amount and reject remainder). 


[a] Rule applied, especially where 
it is Shown that the tender was ac- 
companied by draft, including an 
overcharge. Grantville Oil Mills v. 
Hogansville Oil Mill Co., 19 Ga. A. 
411, 91 SH 572. 


27. Soper v. Tyler, 73 Conn, 660, 
49 A 18; Lukfer Prism Co. v. Mc- 
Leod, 1 Sask. L. 75. 


28. Arons v. Cummings, 
19, 78 A 98, 31 LRANS 942. 


29. Shores Lumber Co. v. Claney, 
102 Wis. 235, 78 NW 451. 


30. Young v:. Arntze, 86 Ala. 116, 
DS MeO T Mer De onde simpli: Conus 
Grigsby, 82 SW 458, 26 KyL 768. 


[a] Representation that illegal 
combination exists.—The right of de- 
fendants to cancel an order they gave 
plaintiff for a certain kind of twine 
on the false representations of plain- 
tiff’'s agent that the twine jobbers 
had gone into a trust whereby the 
kind of twine defendants wanted 
would not be sold in that territory 
is not affected by St. (1903) § 3918, 
part of the anti-trust law forbidding 
such combinations, and _ providing 
that any contract in violation of case 
provisions shall be void, and that, 
purchaser from one doing eens 
contrary to such provisions shall not 
be liable for the price. H. T. Conde 
Impl. Co. v. Grigsby, 82 SW 458, 26 
KyL 768. 

Ketchammy. «Wiis 5.8 40.0Cts Cl. 
' Quiroga v. Parsons Hardware 
Gon 88 Philippine 501. 


[a] Waiver shewn.—(1) Breach 
of agreement by ordering goods in 


107 Me. 


SALES 


that 
in the seller ;37 


still engaged in 
had or could 
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sole owner of the goods;* that at the time of the 
institution of the suit the title to the property is not 


that there were delays in delivery 


where such delays were due to defendant’s re- 
quest;*® that, in an action for failure to accept the 
goods on time, the seller delivered them after the 
date specified in the contract ;°° that the goods were 
not delivered where the buyer, although requested to 
do so, failed to give necessary shipping instrue- 
tions,*® or failed to advise the seller as to the grade 
of goods wanted, when the contract so required ;** 
that the seller delayed in notifying the buyer that a 
third party to whom delivery was to be made had 
failed to take and pay for the goods;*? that the 
buyer was unable to procure an export ’ shipper’s he 
cense where the goods were to be delivered f. o. b. 
steamer specified domestic port, marked for foreign 


country ;4? that a part of the logs furnished did not 


smaller quantities than those spec- 
ified is waived by accepting such or- 
ders. Quiroga v. Parsons Hardware 
Co., 38 Philippine 501. (2) The Sell- 
er’s failure to provide guaranty to 
furnish the quantities of oil con- 
tracted for by a firm solvent and 
able to perform is no defense, where 
the buyer accepted the guaranty 
furnished, and the controversy is 
over a refusal to accept the quanti- 
ties of oil provided for in the con- 


tract. George C. Peterson Co. v. 
Timken Roller Bearing Co., 223 Ill. 
A. 53. (3) Where, to the knowledge 


of the buyer, the seller failed to form 
a corporation to fulfill the contract, 
as he had agreed to do and the buy- 
er treated the formation of a cor- 
poration as an incident rather than 
a moving cause of the contract, failed 
to put the seller in default, and by 
his conduct continued the contract 
in force after the seller’s failure to 
form the corporation, he cannot be 
heard to urge the seller’s failure as 
a defense on a suit for the breach 
of the contract. Jones v. American 
Creosote Works, 129 La. 596, 56 S 544. 
(4) The seller’s right to recover dam- 
ages was not defeated by the fact that 
he had loaned part of the iron, to 
be used in making the stoves ordered, 
where such loan did not interfere 
with the performance of the contract, 
and where dealers knowing of the 
loan, did not object, and treated the 
contract as in force. Dutwiler v. 
Kilunk, 37) Cal. A.) 79.6, 174) PB) 91.9. 


[b] Waiver not shown.—(1) Mere 
silence by a seller, after the buyer’s 
breach of his contract to purchase 
the goods sold, does not constitute a 
waiver of the breach, where such 
silence in no manner changes the 
buyer’s status, and the seller is un- 
der no duty to speak in order to pre- 
vent financial loss to the 
Wood y. Planters’ Oil Mill, 
570, 90 SW 18. (2) An offer by the 
seller to renew the contract not ac- 


-cepted by the buyer is not a waiver 


of the contract. Riendeau y. Bul- 
lock, 147 N. Y. 269, 41 NE 561. (8) 
nonacceptance is not waived where 
plaintiff, on objection by defendant 
to the quality of the goods, took them 
back solely for the purpose of ex- 
amination and_ inspection. Schultz 
v. Bradley, 4 Daly 29 [rev on other 
grounds 57 N. Y. 646]. 


32. Yellow Poplar Lumber Co. v. 
Chapman, 74,Fed. 444, 20 CCA 503 
(where a contract to cut and deliv- 
er lumber provided that on the sell- 
er’s neglect the buyer might proceed 
to do the work). 


comply with the contract where the buyer was not 
bound to receive such part and the seller had more 


33. Brooke v. Laurens Milling Co., 
84S. C. 299, 66 SH 294... 


34. Jordan v. Morgan, 
A.) 154 SW 599. 


[a] Illustration.—Where the sell- 
er of lumber did not stack it for 
drying as required, thus decreasing 
its value, the seller could not recov- 
er for the buyer’s refusal to accept, 
even though such refusal was due to 
a decline in the market price of the 


(Tex. Civ. 


lumber. Jordan v. Morgan, (Tex. 

Civ. A.) 154 SW 599 
35. Saylor’v. U. S.. 14 Ct. Cl) 4538 
36. Rhea v. Crunk, 12 Ind. A. 28, 


39 NE 879. 

87. De la Perriere v. Herrmann, 41 
Ga. A. 60, 151 SE 813. 

88. Hauser, etc., Co. v. Tate, 105 
Ky. 701, 49 SW 475, 20 KyL 1716. 


$39. Bird v. Fox, (Mo. A.) 193 SW 
941. 
[a] Waiver.—Where the seller de- 


livers on time and the buyer refuses 
to accept, the later delivery of the 
goods waives only the seller’s right 
to rescind the contract and not his 
right to damages for the buyer’s fail- 
ure to receive the goods on time. 
Bird v. Fox, (Mo. A.) 193 SW 941. 


40. Sharpsville Furnace Co. v. Sny- 
der, 223 Pa. 372, 72 A 786. 

41. Franklin Sugar Refining Co. v. 
Hanscom, 273 Pa. 98, 116 A 140. 


[a] Right to ship without assort- 
ments.—In seller’s action for breach 
of a contract to purchase sugar to be 
delivered in assortments to be fur- 
nished by the buyer, the seller, how- 
ever, reserving the right to ship such 
grades as he had if such assortment 
was not furnished promptly, the sell- 
er’s failure to delivér such grades as 
it had on the buyer’s failure to fur- 
nish an assortment was not available 
as a defense as being a breach of con- 
tract on the seller’s part; such privi- 
lege being merely an option, not a 
compulsory requirement. Franklin 
Sugar Refining Co. v. Hanscom, 273 
Pa. 98, 116 A 140. 


42. Harness v. Willis-Nichols, 
(Tex. Civ. A.) 251 SW 272. 
{a] Reason for rule.—The seller 


had the right to assume that the buy- 
er knew of such breach of his own 
contract by a party with whom he 
had arranged to perform it. Harness 
v. Willis-Nichols, (Tex. Civ. A.) 251 
SW 272. ‘ 


43. Cooper v. Mundial Trading Co., 
105 Mise. 58, 172 NYS 3878 [aff 188 
App. Div. 919, 176 NYS 894]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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than enough suitable timber to fulfill his contract ;*4 
that the buyer after he had repudiated the contract, 
in reply to the seller’s demand for a settlement, of- 
fered to perform, the intention being only to post- 
pone a lawsuit;*®> that after the buyer repudiated a 
contract for machines to be manufactured the seller 
did not keep in his possession the dies, patterns, ete. 
which it was to deliver to the buyer, upon demand 
therefor after completion of the contract;#* that 
the invoice did not state the terms of the sale, which 
was by written contract;*7 that the buyer has made 
small payments on the contract;*® that plaintiff re- 
fused an offer for the property on less security which 
would have lessened the damages;*® or that the 
seller himself has since abandoned the contract.°° 
Where the contract which provides for delivery in 
installments is severable, the default of the seller 
as to one installment is no defense to an action for 
damages for the refusal of the buyer to accept sub- 
sequent installments.°+ If the buyer purchases from 
the maker thereof the specific goods contracted for 
before the time for the seller to deliver, it is no de- 
fense to an action for damages that the seller failed 
to show a binding contract between the purchaser 
and the maker, where the maker was prevented from 
canceling the order of the purchaser by the latter’s 
threatening suit if he did.®* The omission from the 


' contract, by mutual mistake, of a clause providing 
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for a reduction in price on certain conditions is ma- 
terial only to the measure of damages, and does not 
relieve the buyer from liability for his failure to 
perform that part of the contract which had been 
executed by the seller prior to its repudiation by 
the buyer.®? 

Waiver of defense. A defense may be waived by 
the conduct of the buyer.®4 


Counterclaim. In an action by the seller against 
the buyer for damages for refusal to accept the 
goods, the buyer may counterclaim for damages for 
the defective quality of other goods which he had 
purchased from the seller and used;°° but he can- 
not recover on a counterclaim for overpayments on 
goods which were delivered, where the buyer knew 
of the overcharge and not only made no objection 
but acquiesced thereto.°° 


Prior replevin suit. An action of replevin for 
the goods sold, or a portion thereof, is not a bar to 
an action for damages for deceit and false repre- 
sentations in making the contract of sale.°* 


[§ 1027] 3. Pleading®*—a. Declaration, Petition, 
or Complaint—(1) In General. In accordance with 
the rules governing actions 1n general®® the petition, 
declaration, or complaint must allege facts sufficient 
to constitute a cause of action;®® although certain 
jurisdictions require the seller to declare specially 


* Mead Tie Co., 


D. Hughes Lumber Co. v. 
146 Ky. 472, 142 SW 1052. 
45. Moffatt v. Davitt, 200 Mass. 

452, 86 NE 929. 

46. Whitcomb v. Shultz, 
wiope tod CEAr 383° 


[a] Reason for rule.—The contract 
was never completed. Whitcomb v. 
Shultz, 215 Fed. 75, 131 CCA 383 [cer- 
tiorari ‘den 238 U. S. 682 mem, 35 SCt 
937 mem, 59 L. ed. 1498 mem]. 


47. Equitable Mfg. Co. v. Allen, 76 
Vt. 22, 56 A 87, 104 AmSR 915. 


48. McCombs v. McKennan, 2 
WiattSds 1S. Cra.) «216,900 Am D505: 


49. Minneapolis Threshing Mach. 
Co. v. McDonald, 10 N. D. 408, 87 NW 
993. 

50. Williams ve. S; Wb. Ct. el. 
461; Hiltop Sand Corp. v. Simpson, 
225 App. Div. 467, 233 NYS 348. 


[a] Cancellation.—The seller’s 
cancellation of the contract for the 
buyer’s breach does not affect the 
seller’s right to damages, especially 
where the notice of cancellation spe- 
cifically claims damages. Hiltop 
Sand Corp. v. Simpson, 225 App. Div. 
467, 233 NYS 348. 

51. Morgan v. McKee, 77 Pa. 228. 


52. Levy, ete., Motor Co. v. City 
Motor Cab Co., 174 Ill. A. 20. 


53. Hollandsworth Vv. William 
26 F. (2d) 33. 

[a] Extent of liability.—The buy- 
er would probably be liable for fail- 
ure to perform the full extent of his 
promise, that is, liable according to 
the written contract as reformed. 
Hollandsworth vy. William Mead Tie 
Cox. 260m. (Zd)) 335 

54. Behrman v. Newton, 103 Ala. 
525, 15 S 838; Schell v. Comfort Un- 
derwear Co., 28 Pa. Dist. 330. 

[a] Assignment of one ground for 
refusal to perform (1) constitutes 
waiver of other grounds then known. 
Schell v. Comfort Underwear Co., 29 
Pa. Dist. 330. (2) Where defendant 
refused for a certain reason to re- 
ceive goods shipped to him according 
to a contract of sale, but made no 
objection at the time on the ground 
that the tender was not sufficient, he 


44. J. 
Knuckles, 


215 Fed. 


cannot afterward raise such objection. 


Weill v. American Metal Co., 182 Ill. 
128, 54 NE 1050 [aff 80 Ill. A. 406]. 
See also Olcese v. Mobile Fruit, etc., 
Co, 201> Tik 589 4 NE 1084 ‘fate 2 
Ill. A. 281] (where refusal to accept 
goods based on ground other than 
that they did not arrive on the prop- 
er steamer was held to be a practical 
waiver or concession of the question). 


{[b] Consent to change in contract. 
—If, while taking an inventory, the 
buyer of a stock of goods discovers 
that the prices being charged are in 
excess of those agreed on, and con- 
sents to the change, he will not, in 
an action for damages for breach of 
the contract, be allowed to set up such 
change as a ‘defense. Behrman v. 
Newton, 103 Ala. 525, 15 S 838. 


[c] Extent of waiver.—Where de- 
fendant, having agreed to purchase 
all plaintiff’s scrap iron for the en- 
suing sixty days, on discovering that 
plaintiff was purchasing iron from 
wholesalers to deliver to defendant, 
on aceount of a decline in price, re- 
fused to receive more iron; but later 
notified plaintiff to begin delivering 


again, and, after plaintiff had ‘deliv- 


ered a further quantity, again re- 
fused to receive more, the notification 
to plaintiff to begin delivering again 
constituted only a waiver of its right 
to stand on its first refusal, and did 
not constitute a new contract, waiv- 
ing plaintiff's departure from the old. 
Helper v. MacKinnon Mfg. Co., 138 
Mich. 593, 101 NW 804. 

55. Rock v. Vandine, 106 Kan. 588, 
LSC Prot: 


56. Anderson v. Pan American Mo- 
tors Corp: 232. Ly A. 27, 


57. Lenox v. Fuller, 39 Mich. 268; 
Rochester Distilling Co. v. Devendorf, 
72 Hun 622, 25 NYS 529; Welch v. 
Seligman, 72 Hun 1388, 25 NYS 263; 
Hersey v. Benedict, 15 Hun (N. Y.) 
282. 


Election of remedies in: 
Action by seller induced by fraud to 
enter into contract see supra § 870. 
Rouae for fraud generally see Fraud 
[a] Actions not inconsistent.—An 
action for damages for obtaining 
goods through false pretenses is in 
disaffirmance of the sale, and not in- 


consistent with a replevin action pre- 
viously brought by the seller to re- 
cover the goods. Welch v. Seligman, 
72 Hun 138, 25 NYS 363. 


58. Cross references: 

Amendment during trial see Plead- 
ing §§ 612-619, 672. 

Counterclaim for damages in buyer’s 
action to recover price see supra § 
1075. 

Meaning of terms 
Pleading § 24. 


59. See Pleading §§ 140-170. 
60. See cases infra this note. 


[a] Cause of action stated.—(1) 
Generally. Georgia Cotton Oil Co. v. 
Carlisle Seed Co., 200 Ala. 226, 75 S 
984; Habenicht v. Lissak, 77 Cal. 139, 
19 P 260; Pryor v. Fruit Distributors’ 
Service Co., 73 Cal. A. 467, 238 P 825; 
Clayton v. Spiller, 38 Ga. A. 438, 144 
SE 134; Penn Oil Co. v. Triangle Pe- 
troleums 6te:, Co., 136 Mdsrobow tiiiA 
482; Winslow Bros., ete., Smith Co. 
v. Universal Coat Co., 252 Mass. 7, 146 
NE 713; Buswell v. Turner, (Mo. A.) 
11 SW (2d) 1088; Diels v. Kennedy, 
88 Nebr. 777, 130 NW 740; Inman v. 
Smythe, 133 Misc. 494, 232 NYS 554; 
Jordan v. Madsen, 69 Utah 112, 252 P 
570. (2) Where complaint set out 
contract, alleged its making, plain- 
tiff’'s compliance with its terms, its 
breach by defendant, and the damage 
resulting therefrom. Lillie v. Weyl- 
Zuckarman, 45 Cal. A. 607, 188 P 619. 
(8) Breach of agreement to hold pro- 
eeeds of wheat purchased by him un- 
til plaintiff and his tenant made set- 
tlement and instructed defendant as 
to disposition thereof. Craig v. Dun- 
lap, (Tex. Civ. A.) 267 SW 1007. (4) 
The lessor’s complaint that the lessee 
agreed to deliver beets to the com- 
pany, and the company to make checks 
to the lessor an’d the lessee jointly, 
and that the company made checks 
to the lessee, to the lessor’s loss. 
Bennett v. American Beet Sugar Co., 
Sl) Colow 354,,-255 P6255 4 ©): Invanac= 
tion against a corporation for a breach 
of a contract of sale and against the 
stockholders on their liability as such, 
the complaint is sufficient to give the 
court jurisdiction, where it informs 
defendants of the nature of plaintiff's 
demand, although not alleging the 
market value at place of delivery; 


in contract see 
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for damages,*! it has been held that his failure to 
specifically allege which of the available remedies®? 
he has adopted is not alone sufficient to render his 
pleading bad on general demurrer thereto.®* 


[§ 1028] (2) Existence of Contract. 
must allege facts showing the existence of a binding 
In an action for 
breach of a new contract of sale, it is not necessary 
to specifically allege that the old contract was merged 


contract between the parties.°* 


that title had passed to defendants, or 
that plaintiff had a lien; that the 
goods were in existence or in plain- 
tiff's possession; that the contract 
was a sale, and not an agreement to 
sell or the value of the goods in the 
nearest market. Trans-Pacific Trad- 
ing CoOvVe hatsy Knock, ete. (Cos 139 
(Ave BUSS CAO ae) vei 


{b] Cause of action not stated.— 
Where the petition showed assign- 
ment of a contract for the sale of 
goods accumulated by the seller dur- 
ing a year, and the buyer’s refusal to 
accept the goods shipped, but failed 
to show that they would have been 
included had the contract not been as- 
signed, it was error to overrule a 
general demurrer ‘thereto. Edward 
Rose Co. v. Gatti-Goodyear Co., 28 Ga. 
Aves, LIL SE 58. 


{c] Market price greater than con- 
tract price.—A petition alleging ship- 
ment under a contract of sale f. o. b. 
point of shipment, refusal by the buy- 
er to accept, the market price of the 
goods, the amount of freight and de- 
murrage paid, and the amount of oth- 
er expenses incurred, states a cause 
of action, although the market price 
alleged was greater than the contract 
price. Poythress v. Hagan Grocery 
Co., 28) Gay A. 700) 112"SH) 911° 


[d] Pleadings construed.—(1) An 
averment in a declaration by two per- 
sons, as partners, that defendant had 
certain transactions with “plaintiffs,” 
is not subject to special demurrer on 
the ground that it ‘was not alleged 
with which of the plaintiffs defend- 
ant dealt; the averment implying 
that both of the plaintiffs were pres- 
ent participating in the transactions. 
Breman v. Rodbell, 31 Ga. A. 358, 120 
SE 697. (2) In an action for refusal 
to transfer and ‘deliver notes and ac- 
counts purchased by defendant with 
other property at a public sale a pe- 
tition, alleging that defendant’s agent 
agreed to let plaintiff have the notes 
and accounts for a specified sum if he 
would not bid, and that he did not bid 
by reason of such agreement, but per- 
mitted defendants to purchase the 
property relying upon such agree- 
ment, was susceptible of no other con- 
struction than that plaintiff would 
have continued to bid but for such 
promise. Taylor v. Lafevers, (Tex. 
Commn. A.) 221 SW 957 [rev (Civ. A.) 
198 SW 651]. 


[e] Essential matters.—Whatever 
is essential to the cause of action 
must be averred. Pope v. ‘Terre 


Haute Car, etc. Co.) LOT IN, Yo vl, 13 
NE 592. 

[f] Allegations material and rele- 
vant to the cause of action are not 
demurrable. Planters’ Nut, ete., Co. 
vy. Hagan Grocery Co., 27 Ga. A. 784, 
110 SE 41; Mill Wood, ete., Co. v. 
Flint River Cypress Co., 16 Ga, <A. 
636, 85 SH 943. 

[g] Parties. —Where a complaint 
alleged a sales contract with plain- 
tiff, the answer alleged the mill was 
the seller, and the reply asserted 
plaintiff had paid the mill for the 
goods, plaintiff was shown real party 
in interest. Farish Co. v. Madison 
Distributing Co., 37. F. (2d) 455. 


61. Burnham y. Roberts, 70 Ill. 19; 
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such effect.®* 


Plaintiff 


ages claimed.®® 


101 Va. 458, 44 SE 705. 


[a] Construction of pleadings.— 
Where the cause of action stated is 
for the price of goods sold and de- 
livered, allegations of damage by rea- 
son of nonacceptance of drafts drawn 
for the price do not make the action 
one for damages for breach of con- 


tract. Patterson v. Stettauer, 40 N. 
Y. Super. 54. 

[b] Remedy sued for.—Breman v. 
Rodbell, 31 Ga. A. 358, 120 SE 697 


(construing petition as being an ac- 
tion for the difference between the 
contract price and the market price 
at the time and place for delivery, as 
damages for refusal to accept and pay 
for goods according to the contract of 
purchase, and not one for the recov- 
ery of the difference between the con- 
tract price and the alleged price on 
resale). 


[c] Laying damages at the con- 
tract price does not make the com- 
plaint one for goods sold. Schleicher 
v. Montgomery Light Co., 114 Ala. 
228, 21 S 1014. 


62. See supra § 870. 
63. Burner v. American Bar Quartz 
MinwiGonwik6 (Cale cA J 6,624 Gull 4s 


Lillie v. Weyl, Zuckerman, 45 Cal. A. 
607, 188 P 619. 


64. McGowin Lumber, ete., Co. v. 
R. J., ete., Camp Lumber Co., 192 Ala. 
35, 68 S 263; Robinson Consol. Min. 
Co. v.. Johnson,,13 Colo, 258, 22 P 459, 
5 LRA 769; Chickamauga Mfg. Co. v. 
Augusta Grocery Co., 23 Ga. A. 163, 
98 SH 114; Evans v. Dudley Lumber 
Co., 164 La. 472, 114 S 101. 


[a] Petition held sufficient: (1) 
To show that all the terms that the 
parties intended to insert in the pro- 
posed contract had been agreed to. 
Evans v. Dudley Lumber Co., 164 La. 
472, 114 § 101. (2)-To show exist- 
ence of contract. Bruce vy. Smith, 44 
Ind. 1. (3) To charge a meeting of 
minds and the execution of a com- 
pleted contract between the parties. 
Stafford Co. v. Alta Vista Cotton 
Mills, 218) Wed. 759, 134 C@A 437. (4) 
Allegation of contract by reference, 
plaintiff’s performance, and defend- 
ant’s failure to pay. Horticultural 
Dev. Co. v.. loxley Marms. Co,, 214 
Ala. 109, 106 S 686. 

[b] Pleadings held insufficient.— 
(1) A complaint merely alleging de- 
fendant’s proposal to purchase lum- 


ber, but not showing plaintiff's ac- 
ceptance, is subject to demurrer. 
McGowin Lumber, ete., Co. v. R. J., 


etc., Camp Lumber Co., 192 Ala. 35, 68 
S 2638. (2) An allegation that the 
seller was ready, willing, and able to 
have the lumber ready for delivery is 
insufficient as an allegation of accept- 


ance of an offer to buy. MceGowin 
Lumber, /ete;, Covwv.) Re J.,ete., Camp 
Lumber (Coy  P92m Alan 35, 68" S263. 


(3) A petition, not expressly alleg- 
ing that the buyer’s order was ever 
accepted, or that goods were ever 
manufactured’ in accordance there- 
with, or ever tendered or delivered 
to the buyer, or that the seller ever 
bound itself to execute the order, does 
not show a valid contract, but only 
an unaccepted offer wanting in mu- 
tuality. Chickamauga Mfg. Co. v. Au- 
gusta Grocery Co., 23 Ga. A. 168, 98 
SE 114. (4) A declaration setting 


American Hide, etc., Co. v. Chalkley, 


[§§ 1027-1029 © 


in the new where the new contract of necessity had 
The fact that the contract reserved 
to the seller the right to alter terms and fix upon 
a limit of credit does not require him to allege that 
terms of credit had been adjusted.*°® 

[§ 1029] (3) Assignment of Breach. 
must allege a breach of the contract by defendant.°*? 
The breach alleged must be consistent with the dam- 


Plaintiff 


Plaintiff should allege how and in 


forth contract containing a provision 
that it would only be considered bind- 
ing on the seller when signed by one 
or more of its officers, when it did not 
appear that it was ever so signed. 
Atlanta Buggy Co. v. Hess Spring, 


ete., Co., 124 Ga. 338, 52. SE 613,94 
LRANS 431. : 
[ec] Unilateral contract.—A com- 


plaint alleging that plaintiff contract- 
ed to furnish, sell, and deliver speci- 
fied goods to defendant, but failing to 
allege that defendant bought, pur- 
chased, or agreed to accept or pay for 
the same, or any part thereof, states 
a unilateral contract, and is obnox- 
jous to a general demurrer. Robin- 
son Cons. Min. Co. v. Johnson, 13 Colo. 
258, 22) P 459, 5 LRA 769 


[d] Contract for commission.— 
One suing for commission for the sale 
of an automobile, not accepted by the 
buyer, must allege agreement under 
which he is entitled to commission. 
Kyle Motor Car Co. v. Dancausse, 2 
On A. 191. See generally Brokers § 


{e] Action in the alternative 
against principal and agent.—Where 
the principal denies the agent’s au- 
thority to contract and suit is 
brought against both in the alterna- 
tive, under a statute authorizing the 
joining of defendants, doubt existing 
as to which is liable, the complaint 
must allege that plaintiff had intend: 
ed to assume contractual relations 
with the principal. Bristol Mfg. Co. 
Vv. Zahn, 199 NYS 260: 


(f] 
tract.—A seller, suing for profits he 
lost, must frame declaration specially 
on the contract for the buyer’s fail- 
ure to accept goods or refusal to com- 
plete bargain. S. Ward Hamilton Co. 
v. Channell Chemical Co., 327 Ill. 362, 
158 NE 678. 


[g] Terms of contract sued on 
must be alleged. Robinson Cons. Min. 
Co. v. Johnson, 13 Colo. 258, 22 P 459, 
5 LRA 769. 

Allegation or statement of contract 
or promise in actions on contracts 
generally see Contracts §§ 829-838. 


65. Mahaney v. Lee, (Tex. Civ. A.) 
171 SW 1093. 
ree Melnick y. Borden, 185 NYS 
[a] Reason for rule.—Plaintiff 


could deliver, either according to the 
original terms of the contract or ac- 
cording to such new terms of credit 
as might thereafter be fixed by him. 
Melnick v. Borden, 185 NYS 305. 


67. Rosengrant v. Finklea, 208 Ala. 
401, 94 S 548; McGowin Lumber, ete., 
Co. v. R. J., ete., Camp Lumber: Co,, 
192 Ala. 35, 68 S 263; Woodward Iron 
Co. v. Frazier, 190 Ala. 305, 67 S 
430; Steele By-Products Co. v. Mc- 
Gee, 19 Ala. A. 29, 94 S 268; Barsotti 
v. Imperatrice, 97 Cal. A. 569, 275 PB 


892; Riegal Sack Co. v. Tidewater 
Portland Cement Co., 95 Misc. 202, 
158 NYS 954. 

68. Northwestern Cons. Milling 


Co. v. Rosenberg, 
287. Fed. 785]. 
[a] Pleading held inconsistent.— 
A pleading which claims damages 
for the difference between the con- 


277 Fed. 245 [aff 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Declaration framed on con- 


<- 
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what manner defendant breached the contract.°® A 
charge of a general breach has been held insufficient 
as against an apt ground of demurrer,’ but there is 
other authority holding that if the breach is alleged 


generally, it is sufficient.7! 


Bad faith. If the contract provides that if the 
goods are not satisfactory to the buyer oni inspection 


tract price and the market price and 
alleges as a breach that the goods 
were accepted and delivered and that 
defendant refused to pay for them 
is inconsistent. Northwestern Cons. 


Milling Co. v. Rosenberg, 277 Fed. 
245 [aff 287 Fed. 785]. 
[b] Proper averment.—Plaintiff 


claiming such damages must allege 
wrongful neglect, or refusal to ac- 
cept and pay. Northwestern Cons. 
Milling Co. v. Rosenberg, 277 Fed. 
245 [aff 287 Fed. 785]. 


69. Woodward Iron Co. v. Frazier, 
190 Ala. 305, 67 S 430. 


[a] Allegations sufficient.—(1) A 
count alleging a delivery and a re- 
fusal by defendant to receive is 
good, the refusal being a breach of 
contract. Ragland v. Butler, 18 
Gratt. (9. Va.) 32s. G2), Invanvae- 
tion on a contract requiring the buy- 
er to give shipping directions and 
providing that failure to do so might 
be deemed a refusal to take the prop- 
erty, a petition alleging that on re- 
quest for shipping instructions de- 
fendant failed and refused to give 
them and informed plaintiff that it 
would not accept the goods for the 
reason that the contract imposed no 
obligation on it to perform sufficient- 
ly alleged a breach of contract by 
defendant. Battle v. Smith, 28 Ga. 
A. 760, 113 SE 235. (3) Where the 
complaint sets forth a cause of ac- 
tion upon a contract to sell goods 
within a certain time, an allegation 
of a cancellation of outstanding or- 
ders and a refusal to give any fur- 
ther orders is sufficient to show a 
breach of the contract. Riegal Sack 
Co. v. Tidewater Portland Cement 
Co., 95 Mise. 202, 158 NYS 954. (4) 
In action by the seller for the buy- 
er’s failure to order deliveries as 
agreed, where the complaint sets 
forth the buyer’s refusal to order 
or accept, and that the seller had 
duly performed all conditions and 
was ready to deliver, it sufficient- 
ly raises the issue whether the buy- 
er’s refusal was wrongful, without 
express allegation to. that. effect. 
Riegal Sack Co. v. Tidewater Port- 


land Cement Co., 95 Misc. 202, 158 
NYS 954. 
[b] Allegations insufficient to 


show breach.—(1) A complaint al- 
jeging nonpayment for grapes deliv- 
ered under contract to pay on com- 
pletion of delivery of larger’ quan- 
tity contracted for. Barsotti. v. 
Imperatrice, 97 Cal. A. 569, 275 P 
892. (2) A complaint, alleging that 
defendant “breached said agreement 
by refusing to accept” the commodity 
sold, is demurrable as not alleging 
that such refusal occurred while the 
contract was binding on defendant. 
Steele By-Products Co, v. McGee, 19 
Ala. A. 29, 94 S 268. (3) A peti- 
tion averring that defendant in vio- 
lation of agreement not to sell the 
goods purchased at a less price than 
that fixed by plaintiff sold them at 
a specified price, but failing to state 
the price fixed. Grogan v. Chaffee, 
6 Cal. A. 566, 92 P 653. 


[c] All that is required of the 
averment is, that the breach com- 
plained of be substantially set forth, 
that it be sufficient to give the na- 
ture or character of the breach so 
as to inform the defendant what he 
is expected to defend, and this may 
be done in general terms. MRosen- 
eters v. Finklea, 208 Ala. 401, 94 
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the contract shall be void, a petition which does not 
allege the buyer’s bad faith in rejecting the goods 
is bad on demurrer.*? 


Performance.’? The complaint 


must allege a performance by the seller of any con- 


[d] Blection to accept anticipa- 
tory breach.—A petition in the sell- 
er’s action for the buyer’s breach 
of contract: held to show sufficient- 
ly as against general demurrer that 
plaintiff elected to accept tender of 
anticipatory breach. Mendel v. Con- 
verse, 30 Ga. A. 549, 118 SE 586. 

70. Woodward Iron Co. v. Frazier, 
190 Ala. 305, 67 S 430. 

[a] When sufficient.—A charge of 
a general breach is’ sufficient as 
against a demurrer taken on the 
ground that no breach .at all was 
charged. Norton v. Allaire-Wood- 
ward, 185 Ala. 344, 64 S 609. 

71. Vice v. Brown, 22 Ind. A. 345, 
53 NE 776. ; 

72. Humble v. Wyatt, 168 Ky. 597, 
182 SW 610. 

{a] Allegation insufficient: That 
the buyer acted arbitrarily and ought 
to have been satisfied. Humble v. 
Wyatt, 168 Ky. 597, 182 SW 610. 

73. In actions on contracts gen- 
erally see Contracts §§ 848-857. 

74 Central Kansas Milling Co. v. 
Patterson, 161 Ark. 480, 256 SW 847; 
Fort v. Cummins, 74 Ind, A. 18, 128 


NE 624; Vice v. Brown, 22 Ind. A. 
345, 53 NE 776; Hilton, ete, Lum- 
ber Co. v. Sizer, 137 App. Div. 661, 
122 NYS 306; Cohn-Hall-Marx Co. 


v. Gutman, 185 NYS, 182; 
Adams, 16 W. Va. 245. 


{a] Allegation held sufficient.—A 
complaint showing that plaintiff did 
everything required of it by the con- 
tract, except the things which it was 
in the power of defendant to pre- 
vent its doing, and that these things 
defendant did not permit it to do. 
Tri-City Gas Co. v. Connelly Boiler 
Works, 8 Ala. A. 650, 62 S 333. 


James v. 


{b] Delivery of prior installment. 
—The seller, suing on account of 
the buyers’ anticipatory breach 


through refusal to accept a second 
installment, must allege facts show- 
ing either a substantial compliance 
with the condition precedent of de- 
livery of the first installment, or 
some legal excuse for its failure to 


deliver. Cohn-Hall-Marx Co. v. Gut- 
man, 185 NYS 182. 
[c] Notice of performance.— 


Where knowledge of whether a con- 
dition precedent has been performed 
lies peculiarly within the knowledge 
of plaintiff, and could not reasonably 
be expected to be known by defend- 
ant, plaintiff must allege notice to 
defendant of the performance of such 


condition. James v. Adams, 16 W. 
Va. 245, 
{d] Manner of alleging.—(1) Gen- 


eral allegation of performance of all 
the conditions of the contract is suf- 


ficient. Vice v. Brown, 22 Ind. A. 
345, 5638 NE 776. (2) Under stat- 
utes making it unnecessary to al- 
lege the facts showing performance 
of a condition and making it suf- 
ficient to state generally that the 
party duly performed all the con- 


ditions on his part, the seller is not 
required to allege in an action for 
the buyer’s breach of the contract 
to purchase coke, the buyer having 
repudiated the contract before ex- 
piration of the time for performance, 
the amount of coke he had prepared 
for shipment under the contract be- 


fore it was terminated. Kirchman 
VouDuct ppros.. Pig siron;, <ete:).Co.; 
92 Ark. 111, 122 SW 239. . (3) Fail- 


ure of the complaint to allege that, 
after default of the purchasers, 


ditions precedent,’* and an offer or readiness to 
perform his part of the contract;*° he must allege 


plaintiffs pursued any of the op- 
tions open to them, does not ren- 
der it demurrable, where, pursuant 
to statute, it contained a general al- 
legation that plaintiff had performed 
all of the conditions on his part. 
Central Kansas Milling Co. v. Pat- 
terson, 161 Ark. 480, 256 SW 847. 
(4) Counts of the complaint in the 
code form except for specific aver- 
ments as to plaintiff’s performance 
instead of the general averment of 
the code form of a compliance by 
plaintiff of all the provisions of the 
contract are not demurrable. Tri- 
City “Gas Col ve, "Connelly =" Boiler 
Works, 8 Ala. A. 650, 62 S 333. (5) 
A complaint, which contains no gen- 
eral averment that the seller has 
complied with all the conditions on 
his part to be performed, is suffi- 
cient where compliance appears by 
specific averments. Fort v. Cum- 
mins, 74 Ind. A. 18, 128 NE 624. 
(6) A complaint alleging that plain; 
tiff was then and there able, ready, 
and willing and offered to perform 
all the terms and conditions of the 
contract to be performed by him dur- 
ing the term of the contract, is not 
objectionable for failing to allege in 
express terms that plaintiff had “ful- 
ly complied with all the terms and 
conditions of the contract by him 
to be kept and performed.”  Brazell 
v. Cohn, 32 Mont. 556, 81 P 339. 


[e] Duly performed.—An allega- 
tion that “plaintiff has performed on 
its part all the terms” of the agree- 
ment is insufficient as a general al- 
legation of performance, for omis- 
sion of the word “duly,” under Code 
Civ. , Proc. § 5383; providing that. in 
pleading performance of conditions 
precedent in a contract, the pleader 
may state generally that he has duly 
performed all the conditions upon his 
part without alleging the facts con- 
stituting performance. Hilton, etce., 
Lumber Co. v. Sizer, 137 App. Div. 
661, 122 NYS 306. 


7S. Ala.—Rosengrant. v. 
208 Ala. 401, 94 S 5438. 


Cal.—Barron v. Frink, 30 Cal. 486. 


Finklea, 


pain Ee Ror sen v. Nelson, 44 Ill. 
Ind.—Fell v. Muller, 78 Ind. 507; 


Johnson v. Powell, 9 Ind. 566. 
Ky.—Gaff v. Nearsden Co., 56 SW 
667, 22 KyL 49. 
Md.—Dimmick vy. Hendley, 117 Md. 
458, 84 A 171. 


N. Y.—Howie v. Kasnowitz, 83 App. 
Div. 295, 82 NYS 42; Armstrong v. 
Heide, 47 Misc. 609, 94 NYS 434; 
Scheuer v. Rosenbaum, 33 Mise. 768, 
67 NYS 936; Gallup v. Sterling, 22 
Mise. 672, 49 NYS 942. 


vt.—Jones v. Marsh, 22 Vt. 144. 


Eng.—Boyd v. Lett, 1 C. B. 222, 
50 HCL 222, 135 Reprint 524. 

[a] Sufficiency of allegations.— 
(1) In an action by the seller for 
damages for breach of contract for 
the purchase of a certain number 
of hogs at a _ specified price, of a 
minimum weight, at a fixed time and 
place, if the complaint alleges that 
plaintiff had the hogs at the place 
and time fixed ready for delivery, 
and that defendant failed and re- 
fused to receive and pay for them, 
it is not necessary to allege fur- 
ther that the hogs were weighed and 
set apart for defendant. Dawson v. 
Byard, 41 Ind. 165. (2) In_an ac- 
tion for damages caused by the buy- 
er’s breach of a contract to pur- 
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the time within which the contract was to be per- 
formed;**° that he was ready, able, and willing to 
perform his part thereof,’’ and that he performed,’® 
or offered to perform,’® all the conditions thereof 


chase lumber, to be delivered f. o. 
b. cars at a _ stated point, allega- 
tions that plaintiff had delivered on 
the cars at that point, and defend- 
ant had accepted-.a part of the lum- 
ber, and that plaintiff had been ready, 
able, and willing to deliver the bal- 
ance called for by the contract, were 
sufficient allegations of readiness to 
perform. Rosengrant v. Finklea, 208 
Ala. 401, 94 S 543. (3) Allegation 
that plaintiffs ‘‘were ready, willing 
and able, to perform said contract 
according to the terms thereof” is 
sufficient to show ability to comply 
with the contract within the time 
Specified by the terms. thereof. 
Steele By-Products Co. v. McGee, 19 
Ala. A. 29, 94 S 268. 


[b] Deposit in escrow.—In an ac- 
tion on a contract for the sale of 
stock, providing that the vendor 


should deposit it with a trust com- 
pany to be delivered to the vendee 
upon payment, a complaint which 
avers such deposit need not make 
a tender of the stock. Reed v. Hayt, 
109 N: Y. 659, 17 NE 418. 


(76. Pope v. Terre Haute Car, 
Co., 107 N.Y. 61, 13 NH'592. 


[a] The time of performance is 
always material and must be stated 
according to the truth, whether it 
be upon the request of plaintiff, or 
upon a particular day, or in a rea- 
sonable time. Pope v. Terre Haute 


CUCs 


Cary Tete, Con lO IN. -Y. 6L, ois NE 
592. 

77. ‘Terrell v. Nelson, 177 Ala. 596, 
58 S 989; Dimmick v. Hendley, 117 


Md. 458, 84 A 171; Riegal Sack Co. 
v. Tidewater Portland Cement Co., 
95 Misc. 202, 158 NYS 954. See al- 
so Rose v. U. S. Lumber, etce., Co., 
108 Or, 237, 215 P 171 (holding that 
the seller, in seeking damages for 
breach of contract of sale of lum- 
ber to be manufactured, must al- 
lege full performance or readiness 
and ability to perform on his part, 
so far as permitted by the buyer). 


[a] Declaration otherwise insuffi- 
cient.—A declaration which failed to 
allege that the seller was able, ready, 
and willing to make delivery as re- 
quired by the contract. Dimmick v. 
Hendley, 117 Md. 458, 84 A 171. 


[b] Time for performance.— 
Plaintiff must aver his ability, readi- 
ness, and willingness to furnish the 
goods within the time required by 
the contract. Terrell v. Nelson, 177 
Ala. 596, 58 S 989. 


[c] Meaning of allegation.—In a 
seller’s action for a breach of a 
contract for the sale of flour to be 
manufactured, as respects pleading 
of damages sustaine@ by the buy- 
er’s breach, a complaint which, while 
not alleging that plaintiff had pur- 
chased any particular lot of wheat 
for the manufacture of the flour, did 
allege plaintiff was ready, able, and 
willing to perform, must be taken 
to mean that plaintiff had on hand 
the raw materials out of which the 
flour was to be manufactured. Shef- 
field-King Milling Co. v. Jacobs, 170 
Wis. 389, 175 NW 796. 


{d] Ability to perform.—dAllega- 
tion of readiness and willingness to 
perform implies also ability to per- 
form, especially where supplemented 
by the allegation that plaintiff would 
have performed, but for defendant’s 
cancellation, notification, neglect, or 
refusal. Riegal Sack Co: v. Tide- 
water Portland Cement Co., 95 Misc. 
202, 158 NYS 954 

78, Ala.—Terrell ‘v. 
Ala. 596, 58 S 989. 


Nelson, 177 


SALES 


lll.—S. Ward Hamilton Co. v. 
Channell Chemical Co., 327 Ill. 362, 
158 NE 678. ; 

Ind.—Jennings v. Shertz, 45 Ind 


A. 120, 88 NE 729. 


N. Y.—Pope v. Terre Haute Car, 
Clery GSO, TOKEN ays os Odep US eNUH Le 5 Ok 
Harbison v. Propper, 112. Misc. 588, 
183 NYS 508. 

Or.—Rose v. U. S. Lumber, etc., 
COs, MOS! MOGA Zoi. Wao ed ils 

Wash.—Jones-Scott Co. v. Ellens- 
burg Milling Co., 108 Wash. 73, 183 
Teena: 

[a] Allegations held sufficient.— 


1) A complaint averring that the 
manufacturers have fully performed, 
and have been at all times ready to 
perform and deliver the goods, and 
that they were prevented from so 
doing by the buyer, in that he failed 
to accept the same, sufficiently avers 
performance by the manufacturers, 
under a statute providing that, in 
pleading performance of a condition 
precedent in a contract, it shall be 
sufficient to allege generally that a 


party has performed. Jennings v. 
Shertz, 45 Ind. A. 120, 88 NE 729. 
(2) Allegations that plaintiff pur- 


chased the goods for the purpose 
of supplying defendant therewith, 
upon his demand _ therefor; that 
plaintiff held the goods subject to 
defendant’s demand therefor ~ at 
specified place until defendant on 
day stated repudiated the contract 
and refused further to be bound 
thereby, or to receive the goods, are 


sufficient. Jones-Scott Co. v. Ellens- 

burg Milling Co., 108 Wash. 73, 183 

aetiless : 
[b] Allegation held insufficient: 


That on the specified day the sell- 
er was engaged in the performance 
of the contract, and was in every 
way complying with the terms there- 
of, is consistent with any number 
of violations of contract committed 
by the seller prior ‘to that date, and 
ners defective in that respect. Rose 

USS umberteetes (Coxe 10 8ii Or: 
237, Z2POL PVT, 


79. Blish Milling Co. v. Detherage, 
MDD: ICY ONO LOO. SoIVVG -oLOt ETO De ave 
Terre Haute Car, ete: Co., "L107 N: 
Y. 61, 18 NE 592; Lester v. Jewett, 
ds ING ie 453. PERC Ve bo eibal Damo Oeuls 
Brizse v. Lisman, 170 NYS 208 [rev 
on other grounds 185 App. Div. 271, 
172 NYS 847]; Mackintosh v. Spinell, 
125 Misc. 75, 210 NYS 54; Harbison 
v. Propper, 112 Misc. 588, 183 NYS 

8; Laxson v. Scarborough, (Tex. 
Civ. A.) 221 SW 1029. 


[a] Sufficiency of 
That the seller offered to manufac- 
ture and deliver remaining install- 
ments is sufficient allegation of ten- 
der of performance, as against mo- 
tion to dismiss complaint for insuf- 
ficiency. D. Mackintosh, etc., Co. v. 
Spinell, 125 Misc. 75, 210 NYS 54. 


[b] Necessity of allegation.—(1) 
After alleging readiness, ability, and 
willingness to perform, the seller 
must either allege tender of per- 
formance or waiver by buyer. Riegal 
Sack Co. v. Tidewater Portland Ce- 
ment Co., 95 Mise. 202, 158 NYS 954. 
(2) A complaint which merely states 
that plaintiff was ready, able, and 
willing to perform is bad on de- 
murrer. Lester v. Jewett, 11 N. Y. 
453 [rev 12 Barb. 502]. 


[c] Tender of goods.—A petition 
which charges only a contract for 
a future purchase does not, in the 
absence of any allegation of a ten- 
der of the goods, or an offer to ship, 
State a cause of action for defend- 


allegation: 


on his part, or a legal excuse therefor.*° 
buyer has repudiated the contract and refused to 
perform his part thereof, it is unnecessary for the 
seller to allege performance,®+ or tender of perform- 


[§ 1030 


If the 


ant’s. breach. Blish Milling Co. v. 
Detherage, 155 Ky. 319, 159 SW 816. 


{[d] Time of tender.—In action for 
breach of contract to take back se- 
curities, plaintiff must allege and 
prove tender within a reasonable 
time; no time being specified in the 
contract. Brizse v. Lisman, 170 NYS 
208 [rev on other grounds 185 App. 
Div. 271, 172, NYS 847]. 


[e] Sufficiency of goods tendered. 
—(1) An express allegation, in an 
action for damages for breach of 


contract to purchase cattle, that cat- 
tle tendered were fully according to 
contract, is alone sufficient, when 
tested by a general demurrer, to 
show that. plaintiff tendered cattle 
which in dil respects complied with 
his Contract obligations, and it is 
not lightly to be presumed that such 
an averment is contradicted and over- 
ruled by other allegations. Laxson 
v. Scarborough, (Tex. Civ. A.) 221 
SW 1029. (2) An allegation that 
cattle tendered were fully according 
to contract is not overthrown by 
an allegation that on account of 
severe weather conditions the cat- 
tle had greatly deteriorated in val- 
ue: the word ‘deteriorated’ some- 
times being used as a synonym for 
the word “decline,’’ in view of dis- 
trict and county court rule 17 (142 
SW xviii). Laxson v. Scarborough, 
(Tex. Civ. A.) 221 SW 1029. 


80. Terrell v. Nelson, 177 Ala. 596, 
58° S 989;  S2 Ward Hamilton® Co. 
v. Channell Chemical Co., 327 Ill. 
362, 158 NE 678; Perry v. Russell 
Frazer Wire Co., 196 App. Div. 950, 
188 NYS 254; Hilton, etc., Lumber 
Co. v. Sizer, 137 App. Div. 661, 122 
NYS. 30632 Riegal Sack* Cot cvs )Tide= 
water Portland Cement Co., 95 Misc. 
202, 158 NYS 954. 


[a] Explanation.—Why there has 
not been full performance should be 
alleged so as to admit evidence of 
the buyer’s breach. Perry yv. Rus- 
sell Frazer Wire Co., 196 App. Div. 
950, 188 NYS 254. 


[b] To excuse performance of an 
entire contract of sale by notice 
given by the other party that he 
will not accept the goods, the com- 
plaint must show that such notice 
was given before the time when the 
contract by its terms was to be ful- 
ly performed. Hilton, ete., Lumber 
Co. wv. -Sizer, 1387 App. Div. 661, L227 
NYS 306. 


[ec] Waiver of tender.—Notifica- 
tion that the buyer will not order 
or accept any further deliveries is 
a clear waiver of further tenders, 
especially where there is an allega- 
tion that the seller was to manu- 
facture the goods to fill the order. 


Riegal Sack Co. v. Tidewater Port- 
land Cement Co., 95 Misc. 202, 158 
NYS 954. 

81. Mendel v. Converse, 30 Ga. A. 


549, 118 SE 586; Jennings v. Shertz, 
45 Ind. A. 120, 88 NE) 729; Perry v. 
Russell Frazer Wire Co., 196 App: 
Div. 950, 188 NYS 254. 


[a] Anticipatory breach.—Where 
anticipatory breach is tendered by the 
buyer and accepted by the seller, an 
offer of performance need not be al- 
leged. Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586. 


[b] Due performance.—Where the 
buyer cancels contract or otherwise 
prevents full performance, an aver- 
ment of “due’ performance on_ the 
seller’s part is bad. Perry v. | 
sell Frazer Wire Co., 196 App. Div. 
950, 188 NYS 254. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Rus- 


preareth 


a 
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ance,®? or readiness and willingness to perform on 
Also if the delivery is at buyer’s op- 
tion,** or, if the giving of shipping instructions is 
a condition precedent to the seller’s obligation to 
deliver, and they are not given,®® 


his part.8° 


not be averred. 


accept the goods.*° 


82. Kunglig Jarnvagsstyrelsen v. 
Dexter, 32 F. (2d) 195 [certiorari den 
280 U. S. 579 mem, 50 SCt 32: mem, 
74 L. ed. 629 mem]; Dominion Phos- 
phate Co. v. Lang, 278 Fed. 159; Men- 
cr v. Converse, 30 Ga. A. 549, 118 SE 


[a] Allegation of repudiation of 
the contract by the buyer sufficiently 
alleges a breach, without an allega- 
tion of tender of delivery. Dominion 
Phosphate Co. v. Lang, 278 Fed. 159. 


83. Kunglig Jarnvagsstyrelsen v. 
Dexter, 32 F. (2d) 195 [certiorari den 
280 U. S. 579 mem, 50 SCt 32 mem, 74 
L. ed. 629 mem]. 


84. McPherson y. Nelson, 44 Ill. 
124; Posey v. Seales, 55 Ind. 282. 


85. Sarachan v. Wilson, 207 App. 
Div. 768, 202 NYS 591 [rearg den 208 
App. Div. 826 mem, 203 NYS 627 mem 
(aff 240 N. Y. 563 mem, 148 NE 706 
mem) ]. 


[a] Allegation held sufficient: 
Readiness and willingness to perform 
in the seller’s complaint. Sarachan 
v. Wilson, 207 App. Div. 768, 202 NYS 
591 [rearg den 208 App. Div. 826 
mem, 203 NYS 627, mem (aff 240 N. Y. 
563 mem, 148 NE 706 mem)]. 


86. Weathered v. Golden, 
Civ. A.) 34 SW 761. 


87. Bloodworth v. Lippincott, 
Fla. 261, 82 S 827. 


88. Norton Iron Works v. Wilson 
Steel Products Co., 232 Ill. A. 523; 
Scheuer v. Rosenbaum, 33 Misc. 768, 
67 NYS 936 [rev 32 Misc. 750, 65 NYS 
664]. 


[a] Waiver is pleaded when the 
statement of claim, as amended, sets 
out the facts constituting such waiv- 
er. Norton Iron Works v. Wilson 
Steel _Produets;) Co.; 232 Dll. As 523: 


89. Kleeb v. Bard, 7 Wash. 41, 34 
P 138. 


90. Morrison v. American Devy., ete., 
Co., 5 Ida. 77, 47 P 94; American Ani- 
line Products v. Nagase, 187 App. Div. 
555, 176 NYS 114; James v. Adams, 
16 W. Va. 245. 


91, Ark.—Central Kansas Milling 
Co. v. Patterson, 161 Ark. 480, 256 
SW 847; Kirchman v. Tuffli Bros. Pig 
Tron,Wetes, (Cox, 92oArk) 111, 2t22 Sw 
23:9. 


Cal.—Tahoe Ice Co. v. Union 
Co., 109 Cal, 242, 41. P 1020. 


Ind.—Pillsbury Flour Mills Co. v. 
Walsh, 60 Ind. A. 76, 110 NE 96. 


N. Y.—Winter v. American Ani- 
line Products, 236 N. Y. 199, 140 NE 
561; Robison v. Kram, 195 App. Div. 
878, 187 NYS 631; Duryea v. Rayner, 
20 Misc. 544, 46 NYS 437. 


‘Tex.—Border Rubber Co, v. Turney, 
(Civs A.) 291 SW 959. 

Wyo.—Western Alfalfa Milling Co. 
v. Worthington, 31 Wyo. 82, 223 P 218. 
. fal Allegations held sufficient.— 
(1) Generally. Crandall-Pettee Co. v. 


(Tex. 


78 


Ice 


A failure to allege a tender of de- 
livery is eured by an averment in the answer that 
defendant had notified plaintiff that he would not 
The seller, in suing the buyer 
for his failure to perform certain obligations, which 
were to be performed before the seller was required 
to perform a particular obligation, 
his performance of such particular obligation.’* 
plaintiff relies on a waiver of performance at a par- 
ticular time, such waiver must be alleged.§8 


SALES 


delivery.®® 


a tender need 


need not allege 


If 
An al- 


Jebeles, etc., Confectionery Co., 
Ala, 152, 69 S 964; Thompson v. Ham- 
wton. ANotor Coy 10s Gale 73%; ebliae 
122, AnnCas1917A 677; Master Build- 
ersiCor va Clinton ConstriCon. 93. Cale 
A. 685, 270 P 239; Western Alfalfa 
Milling Co. v. Worthington, 31 Wyo. 
82,228 P 218, (2) To’ authorize. the 
recovery of damages measured by the 
difference between the contract price 
and the market price at the time fixed 
for delivery, although prayer was for 
the difference between the contract 
price and the market price at the time 
the contract was repudiated “and for 


tition must state 


195 


all other relief’? to which plaintiff 
might be entitled. Norris, Ine., v. 
Reed, 278 Fed. 19. (3) A complaint 


alleging a written contract for the 
purchase of specified goods between 
plaintiff and defendant and damages 
to plaintiff from defendant’s refusal 
to fulfill the contract in a particular 
amount, and which contained a prayer 
for judgment in that amount with in- 
terest and costs, is sufficient to war- 
rant a judgment for more than nomi- 
nal damages. Winter v. American 
Aniline Products, 236 N. Y. 199, 140 
NE 561. (4) In an action for damages 
for a breach of a contract for the pur- 
chase of flour, which provided that the 
purchase price was to be a stated sum 
f. o. b. L, with freight deducted to 
R, shipment to be made to the ship- 
per’s own order with bill of lading at- 
tached, an allegation in the complaint 
as to the contract price and the mar- 
ket price at L, less the freight to R 
is a sufficient allegation of damages. 
Central Kansas Milling Co. v. Patter- 
son, 161 Ark. 480, 256 SW 847. 


[b] Items of damages suffered (1) 
need not be alleged in an action by a 
seller for breach of a contract of sale, 
repudiated by the buyer before the 
time of performance was past, since 
the measure of damages is established 
by law. Kirchman vy. Tuffli Bros. Pig 
Tron, ete., Co., 92 Ark. 111, 122 SW 
239. (2) It is not essential that the 
different items of damages be set 
forth in the complaint with particu- 
larity. Central Kansas Milling Co. 
v. Patterson, 161 Ark. 480, 256 SW 
847. 


[ec] Loss of profits which are the 
direct and natural results of a con- 
tract, and which the law implies from 
such breach are recoverable without 
special allegations. Ahlers v. Smil- 
éy,.163.«Cal. 200, 124 BP. 827; _Tahoe 
Tee) Co; v..Union Ice- Co.73109 Call. 


1242, 41 P 1020. 


92. Cal.—Hamberger-Polhemus Co. 
v. Hind, 81 Cal. A. 624, 254 P 615. 


Ind.—Taylor v. Capp, 68 Ind. A. 
593, 121 NE 37; Pillsbury Flour Mills 
ne v. Walsh, 60 Ind. A. 76, 110 NB 
6. 

Ky.—Miller vy. Burch, 41 SW 307, 
19 Kyl 629. 


N. Y.—Goepel v. Kurtz Action Co., 
179 App. Div. 687, 167 NYS 317. 


[f 1031] (5) Damages. 
lege damages by reason of the breach.?® 
allegation of damages is sufficient,®! unless plaintiff 
seeks to recover special damages, in which case they 
must be specially pleaded.®2 
seems necessary to allege the measure of damages.?* 
In others it is not necessary for the complaint to 
state the measure of damages alleged to have been 
sustained;?* nor is it essential to the sufficieney of 
the pleading that the plaintiff allege the theory on 
which he estimates his damages.‘ 


[55 C.J.] 1033 


legation of ownership at the date of the contract is 
immaterial where the contract calls for a future 


The complaint must al- 
A general 


In some jurisdictions it 


95 


However, the pe- 
the facts which occasioned the dam- 


Or.—Rose v. U. S. Lumber, etc., Co., 
LOSHOrV23%G 215 Bela: 


[a] Necessity of itemizing dam- 
ages.—A seller’s petition for damage 
by defaulting purchaser’s use of an 
automobile is not demurrable for fail- 
ure to separately state damage caused 
by driving and soiling the car. Clay- 
ton v. Spiller, 38 Ga. A. 438, 144 SH 
134. 


[b] What constitutes special dam- 
ages: (1) The loss of profits. Tur- 
ney v. Peoria Grape Sugar Co., 65 Il. 
A. 656; Miller v. Burch, 41 SW 307, 
19 KyL 629. Contra Tahoe‘Ice Co. v. 
Union Ice Co., 109 Cal. 242, 41 P 1020. 
See supra note 91:[c]. (2) Goepel v. 
Kurtz Action Co., 179 App. Div. 687, 


LET INY S317. 
[ec] Statutory damages.—‘‘Where 
special damages only are. soughi, 


though the measure of damages is 
statutory, it is necessary to plead the 
facts which would show that the 
pleader had sustained damages of the 
character for which the remedy is 
provided.” Hamberger-Polhemus Co. 
Vv. Hind, 81.Cal. A. 624, 254 P 615; 617. 


93. Owens v. Fuller, 27 Ga. A. 368, 
108 SE 312 (holding that a count pray- 
ing for the wrong measure of ‘dam- 
ages may be stricken on demurrer). 


94. Winter v. American Aniline 
Products, 236° N. Y. 199, 140 NE 561; 
Inman v. Smythe, 133 Mise. 494, 232 
NYS 554; Harkey v. Hindman, (Tex. 
Civ. A.) 19 SW (2d) 151. ‘See An- 
drews v. Lemeos, (Tex. Civ. A.) 60 
SW 1004 (holding a complaint in an 
action to recover for loss of oysters 
purchased by defendant, on the 
ground of his failure to accept them 
when tendered, which alleges that by 
reason thereof they were rendered 
worthless, is not insufficient as al- 
leging no measure of damages). 


[a] Wrong measure of damages: 
That the complaint sought to recover 
value of undelivered goods as damag- 
es for the buyer’s breach is not fatal. 
Inman v. Smythe, 133 Mise. 494, 232 
NYS 554. 


95. Robison v. Kram, 195 App. Div. 
878, 187 NYS 631; Inman vy. Smythe, 
133 Mise. 494, 232 NYS 554. 


fa] Remedy of defendant in case 
he lacks knowledge in this respect, 
in order to properly plead or defend, 
is an application to have the com- 
plaint made more definite and certain 
or for a bill of particulars. G. Rob- 
ison & Co., Inc. v. Kram, 195 App. 
Div. 878, U8t NYS 63813. Inman v. 
Smythe, 133 Misc. 494, 232 NYS 554. 


[b] Item claimed on wrong theory. 
—Although an item of damage is 
claimed upon a wrong theory, it 
should not be stricken from the com- 


-plaint if it is an item which is prop- 


erly. recoverable and the allegations 
are sufficient to authorize a recovery. 
Henry H. Schott Co. v. Stone, 35 
Wash. 252, 77 P.192. 
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age,?® and the basis on which they are computed.” 
The price agreed to be paid for the goods must be 
alleged;°* and in some jurisdictions their market 
value at the time and place of delivery.®® In other 
jurisdictions, however, the market value of the goods 
need not be alleged in the petition,! except where, on 
defendant’s motion, it appears that he is entitled to 
that information to enablé him to make his defense.” 
It is not a ground for demurrer that plaintiff, after 
having stated his damages to be the difference be- 
tween the contract price and the market value, also 
alleged a resale of a portion of the goods at the mar- 
ket value;* nor is it a ground for demurrer to an 
amended petition that the original petition errone- 
ously laid the measure of damages, where plaintiffs 
by direction of the court amended their petition so 
as to lay the proper measure.* If the petition sets 
up the correct measure of damages under the facts 
alleged, it is unnecessary for plaintiff to allege that 
he had undertaken to abate, mitigate, or lessen the 
damage,°® and failure to allege an attempt on the 
seller’s part to sell the goods in the market, after 
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[§§ 1031-1033 : 


the buyer’s repudiation of the contract, is not a 
ground for demurrer.® The failure of plaintiff to 
allege that he has not received payment for the dam- 
ages suffered is not a ground for demurrer.’ An al- 
legation of expenses contracted for is a sufficient 
allegation ef expenses incurred, even though pay- 
ment has not been made.® It is not necessary to al- 


‘lege damages at the end of each count in the dec- 


laration,® but a general allegation at the end of the 
declaration that plaintiffs have sustained damages 
by the failure of defendant to perform his several 
promises named in the declaration to a certain 
amount is sufficient.?° 


[§ 1032] (6) Amendment. Plaintiff’s pleadings 
cannot be amended so as to change the cause-of ac- 
tion to a new and distinct one.1+ 


[§ 1033] b. Plea or Answer.!? The requisites and 
sufficiency of the answer or affidavit of defense are 
governed by the rules applicable in civil actions gen- 
erally.1* Special matters of affirmative defense must 
be specially pleaded,+* and sufficient facts alleged to 


96. Putnam-Hooker Co. v. Hyman, 
204 App. Div. 40, 197 NYS 541; Harkey 
VieHindman, (Ctex: -Civ. JA.) 19. “SW. 
(2d) 151; Polk v. Almindinger, (Tex. 
Civ. A.) 243 SW 682. 


[a] Insufficient statement.—A sin- 
gle allegation that plaintiff has been 
damaged in a stated sum is merely a 
conclusion of the pleader and insuffi- 
cient. Polk v. -Almindinger, (Tex. 
Civ. A.) 243 SW 682. 


[b] Necessity of showing loss.— 
A petition alleging the contract and a 
breach thereof by the buyer, but not 

alleging that the market value was 
' less than the agreed price or any oth- 
er facts showing that the seller suf- 
fered any loss, did not state a cause 
of action. Polk v. Almindinger, (Tex. 
Civ. A.) 243 SW 682. 


97. Putnam-Hooker Co. v. Iron 
Clad Overall Co., 204 App. Div. 40, 197 
NYS 541. 


98. Jebeles, etc., Confectionery Co. 
v. Crandall-Pettee Co., 16 Ala. A. 338, 
47 S932. 


[a] Demurrer.—A count in the 
complaint failing to state the price 
agreed on is demurrable. Jebeles, 
etc., Confectionery Co. v. Crandall- 
Pettee Co., 16 Ala. A. 338, 77 S 932. 


[b] Sufficiency of allegation.—A 
complaint against the buyer of inner 
tubes which set up the basic price, 
but did not allege the precise price at 
which each of eleven sizes of tubes 
was to be sold sufficiently stated the 
contract price. Cupples Co. v. Moo- 
ney, (Mo. A.) 25 SW (2d) 125. 


99. Phillips v. Stark, 186 Cal. 369, 
ee P 509; Breman v. Rodbell, 31 Ga. 

358, 120 SB 697; M. D., etc., Smith 
Go. y. Strickland Cotton Mills, 6 Ga. 
A. 522, 65 SE 320. But see Lillie v. 
Weyl-Zuckerman, 45 Cal. A. 607, 188 
P 619 (holding petition sufficient 
which did not show which one of the 
three remedies open to him plaintiff 
pursued). 

[a] Sufficiency of allegation.—(1) 
A petition is not subject to a general 
demurrer because the alleged market 
value is not distinctly alleged to be 
the market value at the time and 
place for delivery. Breman v. Rod- 
bell, 31 Ga. A. 358, 120 SE 697. (2) 
In an action by the seller for a breach 
of the contract of sale, a complaint 
failing to allege the value of the goods 
at the time the contract was rescind- 
ed and the goods retained by the sell- 
er is insufficient, under Civ. Code § 
3358, whereby no one can recover 
greater damages for breach of con- 


tract than he could have gained by 
performance (Pool v. Phoenix Refin- 
Ing, fete Co. viesinCals ALe227 222" 
985), (3) nor is it rendered sufficient 
by an allegation of the amount of 
freight charges paid by the seller 


(Pool v. Phceenix Refining, ete. Co., 
supra). ‘ 
' [b] Omission of allegation as to 


the market value will not sustain a 

judgment against plaintiff where no 

point was made of the omission. 

Phillips v. Stark, 186 Cal. 369, 199 P 
oF 


5 


[c] Form of objection.—An alle- 
gation that plaintiff sued for the dif- 
ference between the price at which 
Sheeting was sold defendant and the 
market price when the sheeting was 
refused by defendant, the price hav- 
ing declined from four and one-half 
cents per yard to three and one-fourth 
cents, is sufficient as against a gener- 
al demurrer, although such allegation 
is subject to special demurrer as not 
clearly alleging the market price at 
the time and place of delivery. M. D., 
etc., Smith Co. v. Strickland Cotton 
Mills, 6 Ga. A, 522, 65 SE 320. 


[d] Weight of cattle——In an ac- 
tion for breach of contract to buy eat- 
tle at so much a pound, allegations 
as to weight at point of delivery, and 
at the point to which plaintiff was 
forced to send them for a market, 
should have been made to lay founda- 
tion for proof of damages. Houston 
Packing Co. v. Dunn, (Tex Gty.-GAc) 
176 SW 634. 


1. Taylor v. Capp, 68 Ind. A. 593, 
121 NE 387 [overr Ridgley v. Mooney, 
16 Ind. A. 362, 45 NE 348]; Western 
Alfalfa Milling Co. v. Worthington, 
81 CWy0r82,, 228) P2718; 


[a] Not essential fact.—The mar- 
ket value of ‘the goods is not a fact 
essential to the cause of action. 
Western Alfalfa Milling Co. v. Worth- 
ington, 31 Wyo. 82, 223 P 218. 


2. Western Alfalfa Milling Co. v. 
Worthington, supra. 


3. <A. B. Small Co. v. Liberty Mills, 
137 Ga. 565, 73 SE 846. 


4. Holston Box, ete., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SE 562 [con- 
forming to answer to cert question 
160 Ga. A. 813, 129 SE 92]. 


5. Breman v. Rodbell, 31 Ga. A. 
358, 120 SE 697; Mendel v. Converse, 
30 Ga. A. 549, 118 SE 586; Southern 
Upholstering Go. v. Lieberman, 27 Ga. 
Ay 7035109 sSio509" 


[a] Necessity, to allege resale.— 


Where a Seller elects as his measure 
of damages the difference between the 
contract price and the market price 
at the time and place for delivery, it 
is not necessary that he allege a re- 
sale, and an averment as to resale at 
a price greater than the alleged mar- 
ket value is not subject to special de- 
murrer because the time when and the 
person to whom the resale was made 
are not stated. Breman y. Rodbell, 
31 Ga. A. 358, 120 SE 697. 

6. Crandall-Pettee Co. v. Jebeles, 
etc?, Confectionery Co., 195 Ala. 152, 
69 S 964. 

7. Crandall-Pettee Co. v. Jebeles, 
etc., Confectionery Co., supra. 

& Murphey Vv. Northeastern 
oe Co. 381, Ga. Ane Thb;) 123° Sei 

9. James v. Adams, 16 W. Va. 245. 

10. James v. Adams, supra. 

[a] Better form.—It is much bet- 
ter for the declaration to lay dam- 
ages at the close of each special count, 
or at the close of the declaration, to 
so allege damages as that it shall ob- 
viously refer to the breach of the 
promises in all the counts in the dec- 
laration named, and not apparently 
only to those named in the common 


rial James v. Adams, 16 W. Va. 
11. Mauldin v. Gainey, 15 Ga. A. 


353, 838 SE 276; McKenzie v. Miller, 
6 Ga. Al 828, 65 SE LOVE: Hamilton 
v. McGinnis, ‘119 Kan. 719, 241 P 690. 


[a] Proper amendment.—An 
amendment to a petition in a seller’s 
action for breach of contract held 
not to state a new cause of action. 
Mill Wood, ete., Co. v. Flint River 
Cypress Co., 16 Ga. A. 636, 85 SE 943. 


[b] Petition cannot be amended 
(1) so as to convert an action to re- 
scind sale into one for damages. 
Hamilton v. McGinnis, 119 Kan. 719, 
241 P 690. (2) So as to convert ac- 
tion for breach of contract into a suit 
for money received. Mauldin v. 
Gainey, 15 Ga. A. 353, 88 SE 276. (8) 
An amendment of a petition alleging 
a contract of purchase from defendant 
as vendor, so as to set up a contract 
of purchase through defendant as 
agent, is properly stricken, as it sets 
up a new cause of action by introduc- 
ing a different contract. McKenzie v. 
Miller, 6 Ga. A. 828, 65 SE 1071. 


12. In actions on contracts gener- 
ally see supra §§ 871-897. 


13. See Pleading §§ 197-379. 
14. Rock v. Petty Store Co., (Mo. 


\ 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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show a good defense to the action.1® 
nial of essential averments of the complaint is a 
sufficient statement of facts to constitute a defense.'® 
The pleading of a general denial with a further aver- 
ment that defendant did not purchase any goods 
from plaintiff is sufficient to deny the making of the 
An answer which assumes the existence 
of the writing sued on and seeks to set up a parol 
prior or contemporaneous agreement is objectionable 
as seeking to vary the writing;!* but if the execution 
of the writing sued on is denied, it is permissible 
to plead an agreement in parol as the true agree- 
If defendant wishes 
to rely on a breach of the contract by plaintiff as 


eontraet.1* 


ment between the parties.'® 


SALES 


A direct de- 


implication.?1 


theory.?” 


an excuse for his failure to perform, he must allege 


A.) 224 SW 5; Cleveland-Canton 
Springs Co. v. Goldsboro Buggy Co., 
148 N. C. 5338, 62 SE 637; Tideman v. 
McDonald, (Tex. Civ. A.) 275 SW 70. 


[a] Illustration.—A defense that 
the order was procured from the buy- 
er’s assistant manager after the presi- 
dent and manager had refused to buy, 
without the salesman informing the 
assistant manager of such refusai, 
should be specifically pleaded. Rock 
v. Petty Store Co., (Mo. A.) 224 SW 5. 


[b] Plea of non est factum in an 
action for breach of contract has ref- 
erence to the time and act of execu- 
tion of the contract, and not to the 
person who executed it. Sealy Cot- 
ton Co. v. Gustafson, (Tex. Civ. A.) 
258 SW 911. 


15. See cases infra this note. 


[a] Affidavit of merits.——An alie- 
gation that in) accordance with the 
provision of he contract providing 
therefor, notice was given that the 
buyer would not require minimum 
quantity of the goods stated in the 
contract presented material issues of 
fact so as to make striking it an er- 
ror. George C. Peterson Co. v. Tim- 
ken Roller Bearing Co., 223 Ill. A. 538. 


{b] Sufficiency of affidavit of de- 
fense.—(1) An affidavit of defense 
was held sufficient which averred that 
plaintiff failed to deliver in the time 
provided by the contract, in conse- 
quence of which defendant was com- 
pelled to go into the market and pur- 
chase elsewhere, which it did at a 
specified advance in price, and that 
the loss thus sustained should be set 
off against plaintiff’s claim. Wilson 
v. Phoenix Iron Co., 198 Pa. 416, 48 A 
258. (2) An affidavit of defense al- 
leging that portion of ore delivered 
did not contain percentage of iron con- 
tract called for was held sufficient. 
Martinez v. Earnshaw, 143 Pa. 479, 22 
A 668. (3) An affidavit of defense is 
insufficient which alleges that defend- 
ant was acting as agent for the broker 
through whom the contract was made, 
but does not expressly allege that this 
fact was known to plaintiff. Frank- 
lin Sugar Refining Co. v. Donabedian, 
80 Pa. Dist. 502. (4) A general aver- 
ment in the affidavit of defense that 
sugar could not be purchased by de- 
fendant in the open market except at 
high and excessive prices, and then 
only from certain sources of suppiy 
controlling the sugar market, includ- 
ing plaintiff, which was a party to 
such control and to the maintenance 
of such prices, is unavailing; there 
being no allegation of unlawful con- 
trol, or of facts justifying such an 
averment. Franklin Sugar Refining 
Co. v. Hanscom, 273 Pa. 98, 116 A 140. 


[c] Allegations held insufficient.— 
(1) In an action for breaching a con- 
tract to buy a mortgage, a defense 
that plaintiff failed to perform his 
contract obligation to extend the 
mortgage’s maturity is insufficient, 
where there is no allegation of de- 
fendant’s readiness to perform, nor of 


any demand upon or tender to, plain- 
tiff. McCready v. Larkin, 173 App. 
Div. 847, 160 NYS 306. (2) A special 
defense alleging unreasonableness of 
contract price in violation of Lever 
Act Aug. 10, 1917, § 5 which fails to 
allege that the president had found 
that, the seller was taking unreason- 
able profit and had ordered discontin- 
uance thereof. A. B. Small Co. v. 
American Sugar Refining Co., 267 U. 
S. 2338, 45 SCt 295,69 L. ed. 589. | (3) 
In an action to recover as damages the 
agreed price of the goods, an answer 
which states that after the contract 
was signed the buyer notified the sell- 
er that he would not accept the goods, 
and that when tendered he refused to 
receive them, without stating any ex- 
cuse, does not show a complete de- 
fense. Backes v. Black, 5 Nebr. (Un- 
off.) 74, 97 NW 321. 


[d] Inconsistent plea.—A plea set- 
ting up matters inconsistent with the 
admissions is bad. Borrowman v. 
Rossel, 16 C. B. N. S. 58,111 BCL 58, 
143 Reprint 1045. 


[e] Allegations not demurrable.— 
Overruling exception to answer, alleg- 
ing custom, general understanding, 
and prior understanding of. the buyer, 
held not error, since such averments 
did not vary the terms of the con- 
tract, but tended to explain the 
meaning thereof. Somerset Pipe Line 
Co. v. Pioneer Oil, ete., Co., (Tex. Civ. 
A.) 289 SW 155. 


{f] Modification of contract.—A 
plea of an amended contract to take 
the entire output in quantities des- 
ignated by the buyer and payment for 
all delivered held not demurrable. 
Southern Fuel Co. v. Southern R. Co., 
215 Ala...855,, 120) S<715. 


[g] Nondelivery.—An answer suf- 
ficiently pleads defense of nondelivery 
where it denies that plaintiff deliv- 
ered any lath in the state of the sell- 
er’s domicile or elsewhere during the 
month set for delivery, or at all. 
Ward-Lewis Lumber Co. v. Mahoney, 
70 Cal. A. 708, 234 P 417. 


[h] RBescission of contract.— 
Where an affidavit of defense alleged 
that plaintiff, after a partial delivery 
had been made under the contract, 
stated it would not deliver any more 
iron under the contract, such state- 
ment was a sufficient allegation to 
support a conclusion that the contract 
had been rescinded. Sloss-Sheffield 
Steel, etc., Co, v. Tacony Iron Co., 183 
aint 645 [aff 188 Fed. 896, 110 CCA 
530]. 


16. Fried v. Mayer Shirt Co., 225 
Tll. A. 464. 


[a] TIllustration.—A denial in adr-~ 
rect terms of plaintiff's allegation 
that he was at all times ready and 
willing to ship the goods at the prices 
and upon the terms agreed upon is 
sufficient. Fried v. Mayer Shirt Co., 
225 Ill. A. 464. 

17. Thomas Mfg. Co. v. Lyons, 31 
S. D. 500, 141 NW 391, 29 S. D. 600, 
137 NW 340. 
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it.2° However, if he pleads violation by plaintiff of 
a contractual obligation, he should distinctly show 
whether it was expressly assumed or resulted from 
If defendant admits that the con- 
tract was breached but disputes the liquidation of 
damages set up by plaintiff, he must plead the facts 
necessary to liquidate them according to his own 


Fraud. Defendant may plead that his signature 
to the contract was procured by fraud.?* 
fraud is relied on in defense, the facts constituting 
the fraud must be alleged,?* and it must appear 
from the pleadings that there was an intention on 
the part of the seller to deceive and that the buyer 


Where 


[a] Nonacceptance by plaintiff of 
order of goods, which order was sub- 
ject to personal approval of plaintiff's 
officer, need not be pleaded by defend- 
ant. Thomas Mfg. Co. v. Lyons, 31 
S. D. 500, 141 NW 391, 29 S. D. 600, 
137 NW 340. 


18. Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586. 


19. Mendel v. Converse, supra. 


20. White, ete., Lumber Co. v. 
Lynch, 31 Ga. A. 697, 121 SE 874 [aff 
159 Ga. 283; 125 SE 472, 44 ALR 211]. 


[a] Effect of failure to plead.—A 
verdict for plaintiff will not be set 
aside as contrary to law and without 
evidence, where such breach by plain- 
tiff was not pleaded as a defense. 
White, etc., Lumber Co. v. Lynch, 31 
Ga. A. 697, 121 SE 874 [aff 159 Ga. 
283, 125 SE 472, 44 ALR 211). 


21. Harp v. Haas-Phillips Produce 
Co., 205 Ala. 573, 88 S 740. 


22. Franklin Sugar Refining Co. v. 
Donabedian, 30 Pa. Dist. 502. 


[a] Thus, if defendant avers that 
he repudiated the contract at a differ- 
ent time than that stated by plaintiff, 
he must aver the market price of the 
goods on the date on which he claims 
he repudiated. Franklin Sugar Refin- 
ing Co. v. Donabedian, 30 Pa. Dist. 


{b] Denial.—A positive averment 
of sale in the open market in the 
plaintiff's statement of claim is not 
denied by an averment that the de- 
fendant did not know the market 


price. Swift v. Hafleigh, 66 Pa. Su- 
per. 504. 
23. Tait v. Locke, 130 Mo. A. 273, 


109 SW 105. 
24. Hummel v. Tyner, 70 Ind. 84. 


[a] Allegations held _ sufficient: 
(1) Hardt v. Reeves, 4 Pa. Cas. 569, 8 
A 32. (2) Fraud in procuring execu- 
tion of a contract for the purchase of 
a carbide generator. J. B. Colt Co. v. 
Price, 210 Ala. 189, 97 S 696. 


[b] Allegations of opinion.—In ac- 
tion for breach of contract to pur- 
chase sugar, affidavit of defense, ai- 
leging on information and belief that 
plaintiff represented to the trade, in- 
cluding defendant, that unless plain- 
tiff allotted sugar to its customers pro 
rata based on previous purchases they 
would not be able to get any for the 
balance of the year, and that the 
price would advance to thirty cents 
per pound, and that such plan was 
used by plaintiff and others control- 
ling the sources of supply for the 
purpose of forcing abnormally large 
purchases at excessive prices, was in- 
sufficient, as being principally allega- 
tions of opinion, and because contain- 
ing no averment that such purpose 
was effective in defendant’s case; de- 
fendant having only itself to blame 
if it relied on such matters of opin- 
ion. Franklin Sugar Refining Co. v. 
Hanscom, 273 Pa. 98, 116 A 140. 

§ dpe fraud in general see Fraud 
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was misled thereby.” 


Failure to avoid or mitigate damages. It is un- 
necessary to specially plead that plaintiff could and 
should have avoided a loss by selling the goods on 
the open market,?° but an allegation that plaintiff 
failed to make any effort to reduce or minimize the 
alleged damages is not demurrable;?" it being suf- 
ficient for defendant to merely deny plaintiff’s alle- 
gations concerning the loss.?§ 


Resale. A plea which sets up a resale is not in 
bar of the action, but goes only to the measure of 
damages.”° 


Recoupment, set-off, and counterclaim. If the 
seller declares upon separable breaches by defend- 
ant, special matters of set-off and recoupment should 
be distinctly referred in the averments of the pleas 
to the appropriate assignments of separate breach.*° 
A counterclaim is sufficient which definitely and with 
particularity pleads nonperformance by plaintiff of 
his part of the contract whereby defendant was dam- 
aged,?1 or which alleges plaintiff’s repudiation of 
the contract, defendant’s election to accept and de- 
mands the return of a payment made to plaintiff un- 
der the contract.*? A counterclaim for damages be- 
cause of negligent packing of the goods is bad in 
the absence of any averment of payment therefor.*3 
A counterclaim for damages by reason of loss of 
profits on resale due to the inferior quality of the 
goods must allege that the contract was made in con- 
templation of existing contracts for resale and that 
no other goods were obtainable.?* Where part of 
the goods were delivered and accepted, a counter- 
claim for damages for defects therein is insufficient, 
if it is not alleged that there was fraud or latent 
defect preventing defendant from discovering the 
inferiority of the goods.?® 

25. Amsinck v. Kellum Co., 
A.) 290 SW 616. 


26. Mutual Rice Co. v. Star Bot- 
tling Works, 163 La. 159, 111 S 661. 


(Mo.j NYS 71. 


( SALES 


32. McCready v. Larkin, 173 App. 
Div. 847, 160 NYS 306. 


[§§ 1033-1034 


[§ 1034] c. Issues, Proof, and Variance.*® If a 
relevant fact properly averred in the complaint is 
not denied, it is not put in issue,?’ and may be read 
in evidence as admitted.*® Plaintiff should show by 
his pleading and proof the remedy he has elected to 
pursue.*® Plaintiff must allege and show perform- 
ance, or an offer to perform, on his part.*? In order 
to show an offer to perform, he must show his readi- 
ness and ability to perform the appointed time and 
place.t! Plaintiff is limited to his rights under the 
contract alleged.42 It is not necessary for plaintiff 
to prove an agreement by defendant to purchase, 
where the contract set out in full in the answer con- 
tains an implied agreement.** Where the com- 
plaint sets out the original contract and defendant 
pleads a modification thereof, plaintiff may show 
that by reason of a mistake therein the modified 
agreement should not be given the effect contended 
for.44 If defendant does not plead fraud in the 
procurement of the contract, a mere general denial 
by plaintiff is insufficient to raise the issue of waiver 
of the fraud and ratification of the contract.t? A 
plaintiff in an action for breach of a contract to re- 
purchase, who alleges false representations by de- 
fendant to induce him to purchase, need not prove 
fraud in order to recover.t® Where the contract for 
the manufacture and sale of goods of a particular 
quality, an allegation that plaintiff manufactured 
“said goods,’ denied in the answer, is sufficient to 
admit testimony that the goods,manufactured were 
in conformity with the contract.*7 


Damages. Before plaintiff can recover, he must 
allege and prove damages.*® Damages usually and 
ordinarily flowing from the breach are provable un- 
der a general averment that plaintiff was damaged 
in a specified sum by the breach of the contract sued 
on,*® but evidence as to special damages cannot be 


143. 


42. Frisbie v. Rosenberg, 11 Cal. 
A. 638, 105 P 948. -Houser v. Math- 


hn age *s Aye 33. Schreiber v. Butler, 84 Ind. 576. | CWS, 38 Ga. A. 404, 144 SE 43, 
. enael V. onverse a. . * 3 i ~ 
, 34. Rahm v. Deig, 121 Ind. 283, 23 [a] Thus, if the seller alleges 
eet Be Bey i Ae ns NEAL 2 breach of contract to purchase fruit 
i utua ice Co. v. ar Bot- : _ maturing on particular farms, he is 
tling Works, 163 La. 159, 111 S 661. 35. Dreyfuss v. Foster, 3 NYSt 278. | limited to the buyer’s failure to take 
29. Gwin v. Hopkinsville Milling he Generally see Pleading §§ 1144—| fruit thus contracted for, and cannot 


Co., 190 Ala. 346, 67 S 382. 121 
[a] Allegation as to market price. 


Variance in actions on contracts 


recover for the buyer’s failure to take 
fruit from other farms. Houser v. 
Mathews, 38 Ga. A. 404, 144 SE 43, 


—Pleas admitting allegations of com- 
plaint as to contract and price, but 
alleging that the market price of the 
goods at the time of the breach as 
well as at the time of the acceptance 
or order, was equal to or greater than 
the contract price, and plaintiff there- 
fore suffered no loss, are demurrable. 
Jebeles, ete., Confectionery Co, v. 
Crandall-Pettee Co., 16 Ala. A. 338, 77 
S 932. 

30. Harp v. Haas-Phillips Produce 
Co., 205 Ala. 573, 88 S 740. 


31. Alfred Hofmann, Inc., v. Tra- 
bulsi, 299 Fed. 881; White Oak Coal 
Co. v. Panama R. Co., 136 Misc. 723, 
244 NYS 71. 


[a] Counterclaim held sufficient: 
(1) Where it sets up that deliveries 
were not made in accordance with the 
terms of the contract and alleges that 
plaintiffs deceived defendants by false 
statements as a result of which they 
accepted late deliveries. Alfred Hof- 
mann, Ine. v. Trabulsi, 299 Fed. 881. 
(2) Counterclaim, seeking damages 
for failure of the seller to make full 
shipment when contract was being 
performed. White Oak Coal Co. v. 
Panama R. Co., 136 Misc. 723, 244 


generally see Contracts §§ 907-925. 


eat McCosh v. Wax, 82 Pa. Super. 
[a] Denial of knowledge.—With- 


out more, a denial of knowledge with 
demand for proof does not put such 
fact in issue. McCosh v. Wax, 82 Pa. 
Super. 165. 


i! 38. MeCosh v. Wax, 82 Pa. Super. 
65. 


39. Price v. Faircloth, 
A.) 181 SW 707. 


40. Browning v. North Missouri 
Cent. R. Co., (Mo.) 188 SW 148. 


Necessity to allege performance see 


(Tex. Civ. 


supra § 1030 


41. Browning v. North Missouri 
Cent. R. Co., (Mo.) 188 SW 143. 


[a] Ability to perform not shown 
in action for defendant’s breach of 
contract to purchase ties and poles, 
where plaintiff established his ability 
to furnish poles and ties only by uni- 
Jjateral contract for the purchase of 
ties and conditional contract for the 
purchase of poles, which condition has 
not been fulfilled. Browning v. North 
Missouri Cent. R. Co., (Mo.) 188 SW 


43. King-Keystone Oil Co. v. San 
Bree rok Brick Co. Al48) Call 38%. 820 


44. Nichols v. Seranton Steel Co., 
Ne 623 [aff 137 N. Y. 471, 33‘NE 


45. Dyer v. Cowden, 168 Mo. A. 649, 
154 SW 156. 


46. Harkey v. Hindman, (Tex. Civ. 
A.) 19 SW (2d) 151. 


[a] Reason for rule—The cause 
of action is based on the alleged 
breach of the contract to repurchase, 
for which breach, whether the con- 
tract is fraudulent or not, plaintiff 
may recover. Harkey v. Hindman, 
(Tex, Civ, A) 19 SW. (2d) 15a. 


47. Hart v. Atlas Knitting Co., 77 
Fed. 399, 28 CCA 198. 


48. Frank Pure Food Co. v. Dod- 
son, 281 Pa.'125, 126 A 243. 


[a] Rule applied under Sales Act 
May, 19 1915 Ces [1915], § x6asubd 
3). Frank Pure Food Co. v. Dodson, 
281 Pa. 125, 126 A 243. 


49. Pillsbury Flour Mills Co. v. 
Walsh, 60 Ind. A. 76, 110 NE 96. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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introduced, unless such Natianes are alleged in the 
A judgment for damages will not be 
sustained where the correct measure of damages can- 
not be determined from the evidence offered.*? 


If defendant has not denied 
the contract alleged, he cannot show that a different 
contract was made under which the parties acted ;°? 
can he show a subsequent modification of the 
failure to perform as modi- 
fied without pleading the facts showing such modifi- 
In order to avoid the contract for fraud,** 
or mistake,°° or to show a rescission thereof,°® de- 
fendant must plead and prove such matters as an 
If nothing is pleaded or 
gested to the effect that there was fraud, duress, or 
mistake in the execution of the contract, defendant 


pleadings.°° 


Matters of defense. 


nor 
contract and the seller’s 


eation.®* 


affirmative defense. 


50. De Lukie v. American Petrole- 
um Co., 170 Ark. 453, 280 SW 669; 
Harley v. Damron, 104 Okl. 143, 230 P 
507. 


{a] Thus, where the only items of 
special damages alleged were those 
for storage and insurance, evidence 
as to an item of freight was not ad- 
missible. Harley v. Damron, 104 Okl. 
143, 280 P 507. 


{b] Complaint held sufficient to 
allow testimony as to loss of oil and 
enlarging of storage tank as elements 
of damage in action for breach of a 
contract to sell crude oil. De Lukie 
v. American Petroleum Co., 170 Ark. 
453, 280 SW 669. 


51. Globe-Wernicke Co. v. B. Deut- 
Ser HMurniture Co, (hex. Civ. A. ). £55 
SW 1007. 


[a] Rule applied.—W here the 
measure of damages was the differ- 
ence between the contract price and 
the market value at the time of the 
breach, but the evidence was of the 
market value at the time of the trial. 
Globe-Wernicke Co. v. B. Deutser Fur- 
niture Co., (Tex. Civ. A.) 155 SW 
1007. 

52. London Produce Co. v. Poels, 
199%) -App.) sDiv. 11623, 292. NYS) 5.80) 
Houghton Impl. Co. v. Vavrowski, 19 
N. D. 594, 125 NW 1024. 


[a] Defense that the goods were 
not purchased on the order set forth 
in the complaint must be pleaded. 
Houghton Impl. Co. v. Vavrowski, 19 
N. D. 594, 125 NW 1024. 


53. London Produce Co. v. Poels, 
i99 App. Div. 623, 192 NYS 80. 


54, Marshall Milling Co. v. Hintz- 
Cameron Co., 156 Minn. 301, 194 NW 
72. 


[a] Liability not relieved: By 
showing that defendant executed the 
contract without sufficiently examin- 
ing it to discover that its terms dif- 
fered from the terms of a prior oral 
agreement where neither fraud nor 
mistake was alleged. Marshall Mill- 


ing Co. v. Hintz-Cameron Co., 156 
Minn. 301, 194 NW 772. 
55. Tideman v. McDonald, (Tex. 


Civ. A.) 275 SW 70. 


[a] Under general denial, defend- 
ant cannot raise the issue that the 
contract was void because of mis- 
taken identity on his part as to the 
other party. Tideman v. McDonald, 
(Tex. Civ. A.) 275 SW 70. 


56. Boston Lumber Co. v. Pendle- 
ton, 102 Conn. 626, 129 A 782. 


[a] Plea of nonassumpsit.—(1) 
Under plea of nonassumpsit, the buy- 
er may show his rescission of the con- 
tract for the seller’s failure to man- 
ufacture and deliver the goods (Nor- 
folk MHosiéry, ete. Mills v. Attna 
Hosiery Co., 124 Va. 221, 98 SE 43), 
(2) even though a special plea of re- 
coupment is also pleaded (Norfolk 
Hosiery, etc., Mills v. 40tna Hosiery 
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goods delivered 


quality ;°+ 


Bays 
Variance. 
sug- 


Co., supra). 

57. Minneapolis Threshing Mach. 
Co. v. McDonald, 10 N, D. 408, 87 NW 
993. 

58 Levine v. 
Baking iCo.,,, 95. Misc: 
845. 

{a] Denial of plaintiff’s testimony. 
—Defendant can contradict plaintiff’s 
testimony that the last delivery of 
goods was accepted by defendant. 
Levine v. Kosher Matzoths Baking 
Coeme9d. Mase) Ooo oe INS. Sas 

59. Levine v. Kosher Matzoths 
Baking Co., supra. 

60. London Produce Co. v. Poels, 
199 App. Div. 623, 192 NYS 80. 


[a] Defendant can prove that ship- 
ment was not made by direct route 
or within the time specified in the 


Matzoths 
5 MN YS 


Kosher 
DGD; 


contract. London Produce Co. v. 
Ba 199 “Apps Dive 1623, £92 INYS 


61. Scott v. Kittanning Coal Co., 
89 Pa. 234, 33 AmR 753. 


62. Small v. Robertson, 30 Ga. A. 
723, 119 SH 435. 


[a] Illustration.—Where the buy- 
ers defended on the ground that the 
peaches delivered and the remaining 
peaches in the orchard were defective, 
and not sound from rot, but not on the 
ground that they were not bound to 
accept bushel baskets containing 
some peaches not sound from rot, the 
contention of defendants that the 
right to accept bushel baskets con- 
taining defective peaches was not 
submitted to the jury was irrelevant. 
ete v. Robertson, 30 Ga. A. 723, 119 

HE 435. 


63. Ala.—wNashville, etc., R. Co. v. 
Wood, 155 Ala. 263, 46 S 561. 


Ill.—S. Ward Hamilton Co. v. Chan- 
Tis Chemical Co., 327 Ill. 362, 158 NE 


Ky.—Acme-Jones Co. v. Ellis Mill- 
ing Co., 208 Ky. 216, 270 SW 843. 


Mass.—Hart v. Tyler, 15 Pick. 171. 


Mo.—Rock v. Farmers’ Produce Co., 
(A.) 217 SW 635. 


2 W. Va.—James v. Agayas: 16 W. Va. 
45. 
sna Ha VorbOy dsr cane Gel®. ss. 
459 


[a] Illustrations.—(1) A variance 
is shown where plaintiff alleges a 
simple contract and the evidence 
shows a sealed instrument. Moor v. 
Boyd23) WLCyVOr Bs, (Cnty) 4593" 7C2)): 
Where defendant pleads as his sole 
affirmative defense that plaintiff had 
sold flour of the same kind to de- 
fendants’ competitors in violation of 
its contract, it is error to_admit evi- 
dence that the flour delivered was not 
of the grade contracted for. Acme- 
Jones Co. v. Ellis Milling Co., 208 Ky. 
216, 270 SW 843. 


{[b] Performance.—Under a plea of 
performance of ac. i. f. contract, evi- 
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cannot show the circumstances under which he 
signed the contract.°* 
tion of performance permits defendant to introduce 
any evidence tending to show nonperformance by 
plaintiff of the terms of his contract,°* as that the 


A denial of plaintiff’s allega- 


were not in accordance with the 


eontract,°® or that they were not shipped according 
to the contract.®° 
defendant may show that the goods were of inferior 
grounds for defense, not relevant to the 
issues as made up, need not be submitted to the ju- 


Under a plea of non assumpsit 


The allegations and the proof must 
correspond and any material variance is fatal to a 
recovery,°? but a variance which is not material 
may be disregarded.*+ 


Plaintiff cannot recover on a 


dence that plaintiff tendered docu- 
ments other than the customary ship- 
ping documents prevents recovery. 
Liberty Export, ete., Corp. v. Swift, 
231 Ts A. 1. 

[c] Measure of damages.—Where 
the petition was based on theory that 
plaintiff was entitled to the differ- 
ence between the contract price and 
the market price of the goods when 
delivery was to be made, but his evi- 
dence made a case on theory that he 
was entitled to the difference between 
the sum brought by the goods when 
sold on open market for the buyer’s 
account and the contract price, there 
was a variance, and plaintiff was not 
entitled to recover. Rock v. Farm- 
ae Produce Co., (Mo. A.) 217 SW 

Ds 


{d] Description of property.—A 
material variance as to the ‘descrip- 
tion of the property sold is fatal. 
James v. Adams, 16 W. Va. 245. 


[e] Agreement as to  price.— 
Where plaintiff alleges that defend- 
ant agreed to pay a specified price for 
the goods, it is permissible to estab- 
lish such price by express or implied 
agreement, but he cannot prove a 
quantum valebat in order to fix the 
price. Nashville, ete., R. Co. v. Wood, 
171 Ala. 382, 54 S 7538. 


64. U. S.—American-Pac. Constr. 
Co. v. Modern Steel Structural Co, 
211 Fed. 849, 128 CCA 375. 

Ala.—Central of Georgia R. Co. ae 
Isbell, 198 Ala. 469, 73 S 648. 

Cal.—Ventura Refining Co. v. Rose- 
pore Oil Corp.,.82 Cal. A. 648, 256 P 

Conn.—Allen vy. Jarvis, 20 Conn. 38. 


Ind.—Carter v. Carter, 101 Ind. 450. 


Iowa.—Western Fruit, etc., Co. v. 
Buzzard, 199’ Iowa 834, 202 NW 759. 
Tex.—Sealy Cotton Co, v. Gustaf- 


Son}, (Cive A.) 258: SW) 914, 


W. Va.—James v. Adams, 16 W. Va. 
245. 


[a] Fatal variance not shown.— 
(1) Where the allegation is that de- 
fendant should pay a certain sum in 
cash and the balance on a certain 
eredit and the proof is that he should 
pay a certain sum and give his note 
for the balance. James v. Adams, 16 
W. Va. 245. (2) Where plaintiff al- 
leged ‘delivery and a refusal to ac- 
cept, and proved a tender and refusal 
of the goods. Spencer v. Pike County, 
183 Fed. 894 [rev on other grounds 
192 Fed. 11, 112 CCA 433]. (3) Where 
the complaint alleged that the agreed 
amount to be delivered was fifteen 
hundred tons, and the _ evidence 
showed that the amount would agegre- 
gate about fifteen hundred tons, the 
exact amount not being ascertained 
until it was fabricated and weighed. 
American-Pac. Constr. Co. v. Modern 
Steel Structural Co., 211 Fed. 849, 128 
CCA 875. (4) Where, in an action for 
the repudiation of a contract, plaintiff 
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declaration for not accepting goods where the proof 
shows that the goods were not manufactured or ten- 
dered to the buyer,®® or that all the goods manu- 
factured and tendered were accepted by the buyer, 
notwithstanding his termination of the contract.°® 
In accordance with the rule applicable in actions on 
contracts generally,®? if plaintiff pleads performance 
he cannot, in lieu of such performance on his part, 
rely upon proof of acts by defendant which consti- 
tute a waiver thereof, without having alleged such 


‘acts in his complaint.®§ 


Breach. In an action on a contract for failure to 
accept delivery which was to be made in installments 


alleged balance was due, whereas evi- 
dence showed balance was to be paid 
in installments. Guitron v. Rodri- 
quez, 105 Cal. A. 513, 288 P 134. (5) 
Where the seller alleged a contract 
entered into with defendant “S. cot- 
ton company,” ete., proof of a con- 
tract signed by “S. Cotton Company, 
H., Mer., per G.’”’ Sealy Cotton Co. v. 
_ Gustafson, (Tex. Civ. A.) 258 SW 911. 
(6) Where a contract alleged to be 
Signed by was shown to be 
signed H per G. Sealy Cotton Co. v. 
Gustafson, supra. (7) Where plain- 
tiff alleged that defendant “bought,” 
and the proof showed merely the 
breach of an executory’ contract to 
receive. Oden-Elliott Lumber Co. v. 
Daniel-Gaddis Lumber Co., 210 Ala. 
582, 98 S 730; Ventura Refining Co. 
v. Roseberg Oil Corp., 82 Cal. A. 648, 
256 P 434. (8) Where plaintiff who 
was to deliver hogs at certain scales 
alleged that he had them ready for 
ready for delivery at the time and 
place agreed on, and the proof was 
that he had them ready, but had not 
actually driven them to the scales. 
Carter v. Carter, 101 Ind. 450. (9) 
Where the complaint alleged a con- 
tract calling for cigar boxes in quan- 
tities of ten thousand for the first 
two weeks; twenty thousand the sec- 
ond two weeks; and an increase with- 
in reasonably prompt time until req- 
uisition- amounted to sixty thousand 
per week, and the evidence showed 
that defendant contracted to take ten 
thousand per week for the first two 
weeks; twenty thousand per week 
for the succeeding two weeks; thirty 
thousand for the following two 
weeks; thirty thousand for the fol- 
lowing two weeks; and thereafter 
sixty thousand per week. Congress 
Cigar Co. v. Canister Co., 33 F. (2d) 
657. (10) Where a count of the com- 
plaint averred that plaintiff “has car- 
ried out the terms of the contract 
upon its part in this, that they have 
delivered five bales of said burlap 
and offered to deliver the other two 
bales,” no variance or failure of proof 
resulted from evidence of plaintiff's 
breaches of the contract by nondeliv- 
ery of one bale and an overcharge for 
another; plaintiff not having alleged 
complete performance by it. McAn- 
elly Hardware Co. v. Bemis Bros. Bag 
Co., 208 Ala. 394, 94S 567. (11) Vari- 
ance between a petition alleging that 
apples were delivered for, shipment 
at one point, and evidence showing 
shipment at another, is immaterial 
when first raised on a motion for a 
new trial, where evidence warrants 
finding that shipment from one point 
is substantially an equivalent of ship- 
ment from the other. Western Fruit, 
etc., Co. v. Buzzard, 199 Iowa 834, 202 
NW 759. (12) In a seller’s action for 
a buyer’s refusal to accept goods, in 
which the buyer objected to evidence 
as to market value on the date to 
which the seller claimed the time of 
delivery was extended, because the 
extension was insufficiently pleaded 
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recovery may be had under an averment of a gen- 
eral breach, on proof of a breach with respect to a 
single installment.*®® 
assigned in one count, recovery may be had upon 
any one without proof of the others.*° 

[§ 1035] 4. Evidence*—a. Burden of Proof. The 
rules relating to the burden of proof in civil actions 
generally’! apply to an action by a seller for dam- 
ages on breach of contract by the buyer.*? Thus the 
burden is on plaintiff to prove all the facts to show 


Also if several breaches are 


his right of recovery,’* such as performance of his 


or proved, admission of evidence as to 
the market value as of the date fixed 
by the contract was not error. Mund- 
ing v. Walnut Creek Milling Co., 105 
Ok]. 124, 231 P 858. (13) In an action 
against a railroad for a breach of 
contract to accept and pay for cross- 
ties, where evidence showed some ties 
were delivered under contract terms 
at times averred, no variance was 
presented by failure to show that 
the number of ties averred to have 
been delivered was so delivered. Cen- 
tral of Georgia R. Co. v. Isbell, 198 
Ala. 469, 73 S 648. 


{[b] Giteral proof not required. 
Plaintiff is not required to prove lit- 
erally the allegations of his complaint, 
but only the substantial averments 
thereof. Central of Georgia R. Co. v. 
Isbell, 198 Ala. 469, 73 S 648. 


[c] Complaint construed.—(1) A 
complaint in action for the buyer’s 
breach held so framed as to entitle 
plaintiff to rely on the claim that it 
was in effect at time of buyer’s at- 
tempted cancellation, and hence bro- 
ken by defendant; the contract not 
being annexed to the complaint and 
the fact that it required performance 
at once not being pleaded. Christen- 
son v. Gorton-Pew Fisheries Co., 
F. (2d) 689. (2) To be on an execu- 
tory contract to buy lumber, and to 
constitute no variance with evidence 
showing executory contract. Semi- 
nole Lumber, etc., Co. v. W. T. Kuhns 
Lumber Co., 92 Fla. 916, 111 S 121. 


{[d]  Wariance not shown.—Clark v. 
United Fruit Distributing Co., 97 Cal. 
A. 784, 276 P 374 (between contract 
as alleged and proved). : 


65. S. Ward Hamilton’ Co. v. 
Channell Chemical Co., 327 Ill. 362, 
158 NE 678. 


66. S. Ward Hamilton Co. v. Chan- 


| nell Chemical Co., supra. 


67. See Contracts § 917. 

68. Stehli Silks Corp. v. Director, 
86 Cal. A, 591, 261 P 313; Moran. v. 
Thurman-Davis Grain Co., (Mo. A.) 


226 SW 84; Claflins, Inc. v. Gerber, 
214 App. Div. 245, 212 NYS 170. 


[a] Thus (1) where there was an 
issue as to whether the seller’s accept- 
ance of the order was conditional, if 
the buyer was entitled to the goods 
on credit as the written contract pro- 
vided for, the seller was obligated 
to make such tender, and, having 
pleaded performance and not waiver, 
it failed to prove cause of action al- 
leged. Claflins, Inc. v. Gerber, 214 
App. Div. 245, 2 NYS 170." @), A 
seller, alleging compliance with the 
terms of the contract, can not recov- 
er on the theory that the buyer re- 
pudiated the contract before time for 
performance had expired, and relieved 
him from performing. Moran vy. 
Thurman-Davis Grain Co., (Mo. A.) 
226 SW 84. 


69. Curjel v. Hallett Mfg. Co., 198 
Ala. 609, 73 S 938. 


part of the contract’* or his readiness and willing- 
ness to perform*® or a waiver or excuse for nonper- 


70. Curjel v. Hallett Mfg. Co., su- 
pra. 

71. See Evidence §§ 13-24. 

72. See cases infra this section. 

73. M<Kenzie v. Stretch, 48 Ill. A. 
410; Moran v. Thurman-Davis Grain 


Co., (Mo. A.) 226 SW 84. See Steb- 
bins v. Leowolf, 3 Cush. (Mass.) 137 
(where plaintiff to make a prima 
facie case has the burden of proving 
compliance with the provisions of a 
stock-jobbing act); Parkins v. Mis- 
souri Pac. . Co., 4 Nebr. (Unoft.) 
13, 96 NW 683 (in an action for re- 
fusing to carry out a contract to pur- 
chase gravel, where a refusal because 
of unsuitability is denied, plaintiff — 
need not prove both that there was 
no refusal because of unsuitability 
and that his gravel was suitable); 
Stuart v. Johnson, 149 Va. 157, 140 
SE 269 (‘“initial’’ burden of proof jis 
on plaintiff). See also cases infra 
this note. 


[a] Subject matter of sale.—(1) 
A seller, suing for a breach of a con- 
tract of sale of goods sold for a spe- 
cial purpose, has the burden of prov- 
ing that the merchandise was reason- 
ably fit for the purpose intended. 
Totten v. Stevenson, 29 S. D. 71, 135 
NW 715. (2) A tenant suing for 
breach of a subtenant’s agreement to 
purchase store fixtures has the bur- 
den of establishing that the fixtures 
were personalty under Personal Prop. 

. § 94. Stein v. Feinberg, 138 Misc. 
295, 245 NYS 551. (3) In an action 
for a breach of contract to buy an 
account, plaintiff is bound to prove 
pe apes Stettauer v. White, 98 


74 U. S.—Pope v. Filley, 
65, 3 McCrary 190. 
Ill.—Abeles, etc., Lumber, ete., Co. 


v. Northwest Side Lumber Co., 239 
Ill, A. 623 


Me.—Russell v. Clark, 112 Me. 160, 
91 A 602, 


Mass.—Universal Fixture Corp. v. 
Mark, 247 Mass. 85, 141 NE 578. 


Nebr.—Bell Oil, ete., Co. v. A. B. A. 
Independent Oil, ete., Co., 111 Nebr. 
18, 195 NW 461. 


N. Y.—Richard v. Haebler, 36 App. 
Div. 94, 55 NYS 588; Eppens, etce., 
Co. v. Littlejohn, 27 App. Div. 22, 50 
NYS 251 [aff 164 N. Y. 187, 58 NE 
19, 52 LRA 811]. But see Littlejohn 
v. Shaw, 159 N. Y. 188, 53 NE 810 
(where the buyer places his rejec- 
tion of the merchandise on specific 
grounds, the seller need prove com- 
pliance with the contract only in the 
particulars specified). 


Wis.—Grenawalt v. Roe, 136 Wis. 
501, 117 NW 1017. 

75. Del.—Weishut v. Layton, 
Del. 364, 98 A 1057. 

Del.—Iroquois Furnace Co. v. Big- 
nall_ Hardware Co., 201 Ill. 297, 66 
NE 237 [aff 102 Ill. A. 68]. 

Mda.—Dimmick v. Hendley, 117 Md. 


9 Fed. 
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formance,’® the buyer’s breach™? or manifestation 
of inability to perform,’® and plaintiff’s damages.?° 
The burden is not shifted by defendant’s denial of 
the terms of the contract®® or averment of the sell- 
Where, however, the sell- 
breach, he need not prove 


er’s failure to perform.®? 
er sues on an anticipatory 


performance or readiness to perform.*? 
seller has established a prima facie ease, the burden 
is on defendant to show a breach by the seller that 
would justify his own repudiation of the contract,** 


458, 84 A 171. 


Nebr.—Pierce v. Miller, 
851, 187 NW 105. 


N. Y.—Thuman v. Clawson, etc., 
a 211 App. Div. 507, 207 NYS 565. 


C.—American Potato Co. v. Jen- 
foe Bros. Co,., 174 N, C. 236, 93 SH 
See Bryant v. Southern Box, 
elCee OO: f) 192) IN. SC24607 4135 SES 531 
(buyer having refused to accept de- 
livery of logs tendered according to 
eontract, seller could recover for 
breach, without proving performance 
after such breach). 


Wis.—Grenawalt v. Roe, 
501, 117 NW 1017. 


76. See Fountain City Drill Co. v. 
Lindquist, (S. D.) 114 NW _ 1098 
(where a contract for the sale of 
machinery required it to be shipped 
on or about February 1, in a mixed 
ear, and it was shipped by local 
freight about forty days after the 
time specified, the burden of proving 
a waiver by the buyer of the terms 
of the contract, or a legitimate ex- 
cuse for its violation, was on the 
seller in an action by him to recover 
damages for the buyer’s refusal to 
accept the machinery). 


77. Russell v. Clark, 112 Me. 160, 
91 A 602; McRae v. Itasca Paper Co., 
153 Minn. 260, 190 NW 72; Neuss v. 
Vailsburg Amusement Co., 7 N. J. 
Misc. 285, 145 A 231. 

78. McRae v. Itasca Paper Co., 
153 Minn. 260, 190 NW 72. 

79. Ala.—Kerlin-Patterson Lum- 
ber Co. v. Eufaula Hardware Co., 211 
Ala. 687, 101 S 623. 

Ida.—Sweetser v. Mellick, 4 Ida. 
201, 38 P 403. 

Iowa.—New Prague Flouring Mill 
Co. v. Spears, 194 Iowa 417, 189 NW 
815. 

Mo.—Consolidated Flour 
v. Miller, (A.) 238 SW 510. 

N. Y.—Roussos v. Christoff, 224 
App. Div. 276, 230 NYS 185. 


Pa.—Jones v. Jennings, 168 Pa. 493, 
32 A 51. 

N. S.—Crowe v. Gough, 44 N. S. 
248. 

See Kirchman v. Tuffli Bros. Pig 
Iron, ete., Co., .92 Ark. 111, 122: SW 
239 (where the seller sues on an an- 
ticipatory breach, he may _ recover 
without proof that he has actually 
sold the goods in question for less 
than the contract price). 


“Plaintiff is not required to prove 
damages to the dollar; he is, how- 
ever, required to supply some basis 
of computation.” Roussos v. Chris- 
toff, 224 App. Div. 276, 230 NYS 185. 


[a] Thus the burden is on plain- 
tiff to show: (1) That the loss was 
the direct consequence of the breach. 
Mutual Rice Co. v. Star Bottling 
Works, 163 La. 159, 111 S 661. (2) 
That, where title has not passed, he 
has used reasonable efforts to resell 
and obtain the best price for the re- 
jected merchandise. Higgins v. Cali- 
fornia Prune, ete., Growers, 16 F. 
(2a) 190 [certiorari dism 273 U.S: 
786 mem, 47 SCt 460 mem, 71 L. ed. 
889 mem]. (3) The market value of 
the merchandise. Curjel v. Hallett 
Mfg. Co., 198 Ala. 609, 73 S 938 (to 
recover more than nominal damages) ; 


107 Nebr. 


136 Wis. 


Mills Co. 
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Stephenson v. Jebeles, ete., Confec- 
tionery Co., 10 Ala. A. 431, 65 S 314; 
pusrley. v. Ozark Cooperage, ete., Co., 
162 Mo. A. 360, 141 SW 923; Job- 
bers’ Overall Co. Wan eo Es Deputy Cor, 
109 Nebr. 708, 192 NW 210. See Wis- 
consin, ete., Lumber Co. v. Buschow 
Lumber Co., (Mo. A.) 257 SW 840 
(in an action for breach of a con- 
tract to purchase lumber, plaintiff 
was not required to show that the 
war industries board had legal au- 
thority to fix prices in order to show 
the market price at the time of the 
breach by a copy of the price list of 
the board’s price fixing committee, 
but was required to show only that 
lumber could not be sold for more 
than the prices thus fixed); Jessup, 
etc., Paper Co. vy. Bryant Paper Co., 
297 Pa. 488, 147 A 519 (if the measure 
of ‘damages is to be the Aifference 
between the contract price and the 
market price, proof of an available 
market for the property is required); 
Rees v. R. A. Bowers Co., 280 Pa. 
474, 124 A 653 (although the seller, 
on the buyer’s repudiation of con- 
tract, may recover only his actual 
loss, when less than the statutory 
measure of damages, under Sales Act 
Way: SI Oi VOLS 86 4a We) Dao Ole wots 
(1920) § 19712], he must show the 
theoretical measure, that is, the dif- 
ference between the contract price 
and the market price at the time and 
place of delivery, that it may appear 
his actual loss was less than the theo- 
retical measure). (4) The actual 
selling value, if no prevailing mar- 
ket value, at the place of delivery. 
Curjel v. Hallett Mfg. Co., 198 Ala. 
609, 73 S 938 (to recover more than 
nominal damages). (5) The price on 
resale. Wachs v. Sweeney, 201 Fed. 
910, 120 CCA 424. See also L. B. 
Foster Co. v. Fox, 124 Misc. 740, 209 
NYS 230.[mod on other point 215 
App. Div. 433, 213 NYS 634] (the 
seller has the burden of proving that 
the articles resold complied with the 
description in the contract). But see 
Goepel v. Kurtz Action Co., 179 App. 
Div. 687, 167 NYS 317 (where defend- 
ant repudiated the contract with a 
dealer for the purchase of goods 
which the dealer contracted with the 
manufacturer to supply, evidence as 
to disposition of the goods manufac- 
tured was not necessary to the case). 
(6) That such sale was timely, in 
good faith, conducted with reason- 
able prudence, and the incidental ex- 
penses necessary and _ reasonable. 
Browne v. Giger, (Ala.) 128 S 174. 
(7) That amount received on resale 
was the highest price the goods could 
be sold for. Morrison Milling Co. v. 
S. & S. Flour Mills Co., 117 Ark. 655, 
174 SW 1160. (8) The value of the 
rejected merchandise in possession of 
the seller. Imperial Rolling Screen 
Co. v. Steinfeld Bros., 232 Pa. 399, 
81 A 413. (9) That the merchandise 
was to be manufactured specially for 


the buyer. Art-Aseptible Furniture 
Co. v. Shannon, 159 Iowa 225, 140 
NW 358. 

80. Duryea v. Rayner, 20 Misc. 


544, 46 NYS 437. 


81. London Produce Co. v. Poels, 
199 App. Div. 623, 192 NYS 80; Ep- 
pens, ete., Co. v. Littlejohn, 27 App. 
Dive 220 UsINN Se able. Late. L64 Nea Ys 
187, 58 NE 19, 52 LRA 811]. 
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such as defects in the merchandise delivered;** or 
to show that the seller’s damages could have been,** 
or would have been,*® prevented or mitigated. The 
burden of course is on defendant to establish affirm- 
ative defenses,*’ such as fraud*® or illegality.®? 


[§ 1036] b. Admissibility. The rules that govern 
the admissibility of evidence in civil eases gener- 
ally®® apply to the admission of evidence in an ac- 
tion by a seller for breach of contract.®* 
evidence must be relevant®? and so, too, it must be 


Thus the 


82. See Kirchman vy. Tuffli Bros. 
Pig-liron, ete:;' Co., 925 Ark. 11 Le 22 
SW 239 (where a buyer, prior to the 
time for delivery, notified the seller 
that he would not accept delivery, the . 
seller was entitled to recover for 
damages for breach of contract, 
without proof that he actually had 
the goods on hand, or tendered them). 


83. See Midland Linseed Products 
Co. v. Palace Hardware, ete., Co., 27 
Ariz. 363, 233 P 590 (defendant buy- 
er, who admitted the execution and 
subsequent repudiation of its con- 
tract with plaintiff .seller, had the 
burden of showing a breach by plain- 
tiff justifying the repudiation). 

84. See Lyons Milling Co. v. Cusi- 
mano, 4 La. A. 131 (in a seller’s ac- 
tion for refusal to accept flour, the 
buyer had the burden to establish de- 
fects complained of). 


85. “Rockhill _ Iron,. ete; “Com yv: 
Taunton, 273 Fed. 96 [rev 261 Fed. 
234, and quot Sedgwick Damages 
(9th ed) § 227]; Nestler v. Pure Silk 
Hosiery Mills, 242 Ill. A. 151; Beau- 
mont Cotton Oil Mill Co. v. Reeves, 
(Tex. Civ. A.) 203 SW 375! Beau- 
mont Cotton Oil Mill Co. v. Sanders, 
(Tex. Civ. A.) 203 SW 372. See Grow- 
ers’ Exch.’ v. John A. -Hck .Co;, 66 
Utah 340, 242 P 391 (under the cir- 
cumstances, the burden is on the buy- 
er to show want of reasonable care 
on the part of the seller in making 
the resale); Mason & Risch, Ltd. v. 
Christner, 48 Ont. L. 8 (the onus of 
proving that there was an open mar- 
ket for the goods in question was on 
defendant). 


[a] Other markets.—The buyer 
has the burden of showing that other 
markets existed in which the goods 
might have been disposed of and 
that they were available to the sell- 
er. Curjel v. Hallett Mfg. Co., 198 
Ala. 609, 73 S 938. 

86. See Curjel v. Hallett Mfg. Co., 
supra (burden of supplying data of 
the seller’s saving by non-delivery is 
on defendant). 


87. Peterson  v. neral King 
Fruit Co., 140 Cal. 624, Mie Peleg 
[a] Equitable issues.—Defendant 


must establish defense of authorized 
ecountermand of sale of trees as if 
case were tried in equity, where is- 
sue was equitable in nature, though 
ease was tried as common-law action. 
Johnson v. McClard, 231 Ky. 374, 21 
SW (2d) 478. 


88. White Sewing Machine Co. v. 
Bullock, 163 N. C. 547, 79 SE 1107. 


89. See Graustein v. Wyman, 250 
Mass. 290, 145 NE 450 (in an action 
for breach of contract to purchase 
milk and cream, the burden was on de- 
fendant buyer to show that the milk 
and the cream delivered were below 
the standard required by law). 


90. See Evidence §§ 89-156. 

91. See cases infra this section. 

92. Vandeventer v. Ford, 60 Ala. 
610; Ziegler v. Studebaker’ Bros. 
Mise; Cov 28 -s0ll Al) 2265 “Collins. ve 
Shaw, 124 Mich. 474, 83 NW 146. See 


also cases infra this note. 

[a] Evidence held admissible.— 
Wachs v. Sweeney, 201 Fed. 910, 120 
CCA 424 (price of resale relevant be- 
cause market price always has some 
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material®® to the issues. 


bearing on the quality, and is often 
as good evidence on this subject as 
canbe? had) iS. di’ Vianieill Con ive 
Frederick City Packing Co., 155 Md. 
303, 141 A 898 (market conditions in 
the trade during year of contract 
and previous year); Bradley Lumber, 
ete., Mfg. Co. v. Cutler; 253 Mass. 37, 
148 NE 101 (computations based on 
merchandise manufactured before 
the contract was made but appro- 
priated to it); Sawyer v. Dean, 114 
N. Y. 469, 21 NE 1012 Qetters intro- 
ducing the seller’s agent to the buy- 
er and to the carrier’s agent, where 
the agent’s authority to reconcile dif- 
ferences was questioned). 


[b]. Evidence held inadmissible.— 
Mitsubishi Goshi Kaisha v. Aron, 16 
KF. (2d) 185 (buyer’s action against 
purchaser); Chickasha Cotton Oil Co. 
v. Chapman, 4 F. (2d) 319 [certiorari 
den 268 U. S. 700, 45 SCt 636, 69 L. 
ed. 1164 (dealings of other mills in 
each other’s products during seasons 
subsequent to the season of the 
transaction in -question); Fidelity, 
ete., Co. v. Hutchens Co., 218 Ala. 
171, 118 S 328 (wholesale or market 
prices where prices are specified by 
the contract); Oden-Elliott Lumber 
Co. v. Daniel-Gaddis Lumber Co., 215 
Ala. 392, 110 S 607 (insistence of the 
buyer’s customers on merchandise) ; 
Happ Bros. Co. v. Hunter Mfg., etc., 
Co., 145 Ga. 836, 90 SE 61 (payment 
for merchandise by the sellers); 
Faulkner Vv. Centralia Bottling 
Works, 234 Ill. A. 9 (inability to sell 
goods contracted for, before contract 
was made); Sleepy Hye Milling Co. 
v. Hartman, 184 Ill. A. 308 (reason 
for inferior quality in an attempt to 
purchase plaintiff's mill at reduced 
price at receiver’s sale); West v. 
Ranney...Refrigerator Co,, 181.10, A. 
424 [aff 261 Ill. 560, 104 NE 182] 
(amount of capital stock of defend- 
ant); Kimball v. Deere, 108 Iowa 
676,. 77 NW 1041 (evidence as to 
goods not specified in the contract); 
Hyman v. U. S. Cast, Iron Pipe, etc., 
Co., 225 Ky. 510, 9 SW (2d) 226 (price 
paid for goods by seller); . Zinsmeister 
v. Rock Island Canning Co., 145 Ky. 
25, 139 SW 1068 (letters in which the 
seller tried to induce the buyer to 
take the merchandise and insisted that 
the seller had complied with the con- 
tract as modified); Thick v. Detroit, 
ete., R. Co., 137 Mich. 708, 101 NW 64 
(purchase of part of the same goods 
from others, where it is not contended 
that all of the goods was defective); 
Cox v. Steed, 62 Tex. Civ. A.) 193,°131 
SW 246 (statement by defendant at 
sale to plaintiff by third person; 
weight of cattle sold to defendant by 
other than plaintiff); Shores Lumber 
Co. v. Claney, 102 Wis. 235, 78 NW 451 
(on an issue as to whether defendant 
was justified in refusing to consum- 
mate an agreement to buy lumber 
because plaintiff's vendor retained a 
lien on the lumber, an objection to a 
question to plaintiff as to whether his 
vendor permitted him to sell lumber, 
without fixing the time or making any 
reference to the lumber in contro- 
versy was properly sustained). 


93. Vandeventer v. Ford, 60 Ala. 
610; Ziegler v. Studebaker’ Bros. 
Mfg. Co., 28 Ill. A. 226. See also 


cases infra this note. 


[a] Evidence held admissible.— 
Ham Turpentine Co. v. Mizell, 215 
Ala. 148, 110..S 372) CGetters showing 
that the seller was holding property 
as his own and treating the contract 
as broken where the seller sues both 
for damages and the price); Bradley 
Lumber, etc., Co, v.. Cutler, 253 Mass. 
87, 148 NE 101 (computations of a 
witness based on merchandise manu- 
factured before the 


If competent,®* evidence is 
admissible to establish the contract,®® its modifica- 
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made, but appropriated to it). 

{[b] Evidence held inadmissible.— 
Bracewell v. Self, 109 Ill. A. 140 
(where wheat of good quality was 
contracted for, that the wheat .ten- 
dered was of the average quality 
raised and sold that season in the 
locality where the wheat in question 
was to be delivered); Raymond v. 
Phipps, 215 Mass.) 559, 102 NE 905 
(the seller’s financial interest in the 
merchandise; . whether or not the 
seller’s interest was that of a part- 
ner, where no offer was made to show 
that the contract in question was a 
partnership transaction); Fielding 
v. Robertson, 141 Va. 123, 126 SE 231 
(whether, if merchandise had come 
up to representations, and buyer had 
information that there was a short- 
age, he would have refused it). 


94. Competency generally see Evi- 
dence §§ 157-162. 


95. See Crandell v. Classen, 25 
App. (D. C.) 5 (letters of defendant). 
See also cases infra this note. 


[a] Evidence held admissible: (1) 
To show all parts of the contract. 
Laser Grain Co. v. Tennessee Fibre 
Co., 180 Ark. 494, 197 SW 1166 (where 
the contract is evidenced by two or- 
der sheets, which constitute but qne 
transaction, both order sheets are ad- 
missible in evidence); Parlin, etc., 
Co. v. Boatman, 84 Mo. A. 67 (where 
the contract is contained in two in- 
struments, both of them are admissi- 
ble in evidence, although plaintiff de- 
clares aS on a Single contract). (2) 
Delivery. Riendeau v. Bullock, 147 
N. Y. 269, 41 NE 561 (place and con- 
ditions of delivery, understood by the 
purchaser who was to furnish boats 
for loading); Jordan v. Madsen, 
(Utah) 279 P 499 (conversations as 
to delivery of plaintiff's car to auto- 
mobile dealer’s agent). GS) ee rice: 
Georgia Cotton Oil Co. v. Carlisle 
Seed Co., 200 Ala. 226, 75 S 984 (in 
view of conflict, testimony on cross- 
examination of defendant’s represen- 
tative in deal that cotton seed pur- 
chased by defendant’s local agent 
cost company nearly the price speci- 
fied in contract in suit); Griffith’ v. 
Welbanks, 29 Cal. A. 238, 155 P 120 
(market value where the pleading 
presented the issue of the contract 


price); Parks vy. Griffith, ete, Co., 
123 Md. 233, 91 A 581 (defendant’s 
letter accompanying an order for 


goods as establishing the price for 
the goods shipped). (4) Right of 
examination before payment. Saw- 
yer v. Dean, 114 N. Y. 469, 21 NE 
1012 (evidence of the acts and state- 
ments of agents for both parties 
while endeavoring to reconcile dif- 
ferences as to the right of examina- 
tion). 

[b] Evidence held inadmissible: 
(1) To vary terms of contract. Can- 
ton Cotton Mills v. Southwest Over- 
all Co., 8 F. (2d) 807 (notations made 
on sale contract by seller’s agent 
without knowledge of buyer); Em- 
pire State Phosphate Co. v. Heller, 
61 Fed. 280, 9 CCA 504 (prior con- 
versation); Hoge v. Prince William 
Co-op; Hxch), 41 Vall 676; 126 SH 
687 (where seller, showed new con- 
tract to be substituted for old, but 
did not show breach of it, evidence 
as to acceptance of buyer of new 
terms written into orders claimed 
to constitute old contract properly 
excluded as irrelevant). C2) SRO: 
show amount. Carnrick v. Liquozone 
Co., 210 Mass. 594, 97 NE 76 (where 
defendant was to notify plaintiff two 
months in advance of its require- 
ments, it was proper to exclude opin- 
ion evidence offered by plaintiff to 
show the reasonable quantity of the 


contract was; bottles which defendant would need, 
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tion,®® reinstatement®’? or ratification,®® plaintiff's 
performancee,®® readiness and willingness to perform,' 


based on previous consumption). (3) 
To \show *pricelas (Cobb, Setter Con av: 
Hills, 208 Mass. 270, 94 NE 265 (ev- 
idence as to whether the buyer of- 
fered the seller’s broker or others 
a price less than that which he final- 
ly agreed to pay was _ irrelevant, 
where there was no dispute as to 


the final price agreed on). (4) To 
show proper label. Zinsmeister v. 
Rock Island Canning Co., 145 Ky. 


25, 1389 SW 1068 (in an action for 
breach of an agreement to purchase 
canned corn, sold by plaintiff to de- 
fendant through a broker, in which 
defendant claimed that the corn de- 
livered was not labeled according to 
contract, the broker’s letter was im- 
properly admitted where he was act- 
ing as plaintiff’s and not defend- 
ant’s agent in stating that defend- 
ant agreed to take a certain brand). 

96. See cases infra this note. 

[a] Evidence held admissible.— 
National Importing, etc., Co. v. Bear, 
236 Ill. A. 426 (oral modifications 
as to delivery and payments in ac- 
tion on written contract); Fresno 
Home Packing Co. v. Turle, 60 Misc. 
79, JIL NYS, 839° (state sof market 
to show inducement for modification 
of contract). 


97. See cases infra this note. 


[a] Evidence held admissible.— 
Pass v. Briggs, 231 Ill. A. 214 (let- 
ters between the parties after can- 
cellation by the buyer for failure 
to deliver within the contract time, 
to show reinstatement on modified 
terms). 


98. See cases infra this note. 


[a] Evidence held admissible.— 
Parks) v. Griffith ete: Co.) 1 ao vide 
230, 91 A 581 (defendant’s letter ac- 
companying an order for goods as 
bearing on a claim of ratification of 
a void contract of.sale by part per- 
formance). 


99. Tahoe Ice Co. v. Union Ice 
Cos 109" Calin Zee. 415 Pia O20 See 
also cases infra this note. 


[a] Evidence held admissible.— 
Wachs v. Sweeney, 201 Fed. 910, 120 
CCA 424 (that the eggs refused were 
“current receipts eggs’); Banks v. 
Pann, 82 Cal. A. 20, 254 P 937 (tes- 
timony of president of corporate 
buyer of oranges as to grades and 
brands); Oswego Falls Pulp, ete., Co. 
Ver stecher lithe Cogealiou on Veron: 
109 NE 92, LRA1915B 1257 (trade 
Maricle v. McAlister Fuel 
Give TAS L385 “v2 SW: 
221 (bills of lading, although such 
bills were “subject to correction,” 
where there was nothing to show 
that there had been a correction or 
that ground for a correction existed); 
Norfolk, “etesuuR. .Co. ivi Dulke, 107 
Va. 764, 60 SE 96 (where the con- 
tract does not specify the time of 
delivery, evidence is admissible of 
any facts and circumstances proper 
to be considered in determining 
whether the delivery was made with- 
in a reasonable time). 


[b] Evidence held inadmissible.— 
Totten v. Stevenson, 29 S. D. 71, 
35 NW 715 (where a seller of seed 
corn set up aS a counterclaim the 
purchaser’s breach of contract in re- 
fusing to accept, evidence of the 
poor grade of corn raised that year 
was held immaterial). 

1. Fletcher y Jacob Dold Pack-- 
ing Co.,..41 App....Diy:,.30,-.58° NYS 
612 [aft UC Sine Nid Yee Foils OL NE NAS) 2 
See also cases infra this note. 


[a] . Evidence held admissible.—. 


Hunt v. Stimson, 23 F. (2d) 447; 
Fletcher v. Stutz Auto. Co., (Ind. A.) 
168 NE 585 (exhibits showing finan- 
cial condition of corporation and es- 
timated cost, of manufacturing mo- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


se 
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defendant’s breach? or excuse for nonperformancé,* 
This must conform to 
the proper measure of damages.? Accordingly evi- 


and plaintiff’s damages. 


tors); Dimmick v. Hendley, 117 Md. 
458, 84 A 171. 


2. See cases infra this note. 


[a] Evidence held admissible.— 
Ham Turpentine Co. v. Mizell, 215 
Ala. 148, 110 S 872 (testimony as to 
size of tank cars customarily fur- 
nished was relevant in an action in- 
volving breach of contract to fur- 
nish cars on request); Moffatt v. 
Davitt, 200 Mass. 452, 86 NE 929 
(repudiation of a contract of sale 
could be shown by proof of delay 
in meeting payments and by let- 
ters, from which it could be inferred 
that defendant’s business was un- 
profitable and that she had decided 
not to perform); Hoge vy. Prince Wil- 
liam Co-op. Exch., 141 Va. 676, 126 
SE 687 (where the seller claimed 
breach in the buyer’s refusal to ac- 
eept deliveries under orders, and 
later agreed to waive such claim if 
the buyer would purchase his re- 
quired dairy products from the sell- 
er exclusively, evidence as to how 
much the buyer ordered was im- 
properly excluded, inasmuch as it 
was relevant to show if the agree- 
ment had been kept). 


3. See Glines v. Berry Box, -etc., 
Co., 248 Mass. 518, 143 NE 344 (mar- 
ket value at different times after 
shipments commenced admissible to 
determine whether or not nonpay- 
ment of several shipments was so 
material as to justify plaintiff in 
his refusal to make further deliv- 
ery). 

4 Allen v. 


Bield, 130 Med...641, 


65 CCA 19; Fletcher v. Jacob Dold 
Packing (Co. 741 “App. Div: \ 30, 58 
INPYIS= = 602) Pati 26 9 IN Xo S71, 62 
NE 1129]; Parker v. McKannon, 76 


Vt... 96,.56 A 536. See also cases 
infra this note; and infra this sec- 
tion text and notes 5-12. 


[a] Evidence held admissible. 
(1) In general. Alabama Chemical 
Co. v. International Agricultural Cor- 
poration, 35 F. (2d) 907 [certiorari 
denied 281 U. S. 727 mem, 50 SCt 
240 mem, 74 L. ed. 1144 mem] (sub- 
sequent contract for purchase of 
phosphate rock at reduced price); 
lynch vy. Darnell, 265 Fed. 913 [cer- 
tiorari den 254 U. S. 638 mem, 41 
SCt 12 mem, 65 L. ed. 451 mem] 
(cost of transportation of horses to 
be delivered in New York); Kelley- 
Clarke Co. v._eslie; 61 Cal. A. 559, 
215 P 699 (testimony on the meas- 
ure of damages as to the amount 
of expenses incurred’in a resale is 
not objectionable because given in 
a lump sum, particularly where de- 
fendants, on cross-examination, could 
have obtained an itemization); White 
v. Hershkovitz, 253 Mass. 424, 149 
NE 159 (in an action for alleged 
breach of contract to accept dill, 
grown by plaintiff under contract at 
a named price. per acre, evidence 
showing how much dill was on the 
entire field); Schopflocher v. Machen- 
bach, 120 NYS 866 (where, in an 
action for breach of contract for the 
purchase of merchandise to be man- 
ufactured, it appeared that the con- 
tract included prior orders by the 
buyer for goods to be manufactured 
by the seller, the proof of damages 
properly included the prior orders); 
American Potato Co. v. Jenmnette 
Bross Colwaiva N:) C12365' 193 (SH 17.95 
(in an action for refusal to receive 
a lot of potatoes sold defendants and 
for reformation of the contract, ev- 
idence relevant to the question of 
damages was admissible, whether 
the contract was or was not re- 
formed). (2) Though the article was 
manufactured in response to a par- 
ticular order, evidence that it was 
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staple was admissible. Jobbers Over- 
all Co. v. E. R. Deputy Co., 109 Nebr. 
703, 192 NW 210. 

[b] Evidence held inadmissible. 
Steele By-Products Co. v. McGee, 19 
Ala. A. 29, 94 S 268 (in the sell- 
er’s action for breach of.a contract 
of sale of bean meal of a certain 
grade, evidence of the cost of the 
beans and of the labor incurred in 
the manufacture of the meal was 
improper, where the contract im- 
poSed no duty on the seller to man- 
ufacture the meal); S. Ward Hamil- 
ton Co. v. Channell Chemical Co., 
242 Ill. A. 320 (where a manufac- 
turer of merchandise was required 
to furnish dies, admitting evidence 
as to cost of dies was error); Ayer, 
etc, Lie’ Co. nv. O’ Bannon, 164 Ky, 
34,174 SW 783 (plaintiff cannot show 
the timber resources of persons with 
whom he had no contract to ac- 
quire ties in question at the time 
of the breach); Dowagiac Mfg. Co. 
v. Corbit, 127-Mich. 473, 86 NW 
954, 87 NW 886 (evidence as to mat- 
ters too speculative to form a prop- 
er basis for the assessment of dam- 
ages). See Imperial Seating Co. v. 
Bloomington Opera House, 202 Tl. 

pass Lsaacs iv.. Perry, ete. “Cov 
113 NYS 731 [rev on other grounds 
LZ EAD. Wives Oden pelea INDYS 3.604 
(certain evidence as to damage held 
immaterial, but the error was harm- 
less since it was no part of the 
evidence by which plaintiff estab- 
lished his prima facie case). 

5. Redmond v. American Mfg. Co., 
121 N. Y. 415, 24 NE 924; Gibson 
Ve .Purnifoy, 56, Tex. ICiv,, vAq 4379, 20 
SW 1047. See also cases infra this 
note. 

[a] Evidence held inadmissible.— 
Steinhauer v. Thompson, 16 Ga. A. 
470, 85 SE 677 (where defendant 
seller in its plea of Set-off elected 
to rely on the measure of damages 
specified in Civ. Code [1910] § 4131, 
evidence that the buyer’s failure to 
take the automobile placed on the 
seller the necessity of selling the 
car again at an expense was prop- 
erly excluded). 


Measure of damages see infra §§ 
1041-1053%. 


6. See cases infra this note. 


[a] Evidence held admissible.— 
Ayer, ete., Tie Co. v. O’Bannon, 164 
Ky. 34, 174 SW 783 (proof of con- 
tracts made by plaintiff for the pur- 
chase of ties of the kind required); 
Goepel v. Kurtz Action Co., 179 App. 
Div. 687, 167 NYS 317 (evidence by 
manufacturer as to cost of manu- 
facture). 

[b] Evidence held inadmissible.— 
Viernow v. Carthage, 139 Mo. A. 276, 
123 SW 67 (plaintiff cannot, over 
defendant’s objection, prove his lost 
profits by merely stating that his 
profits were a certain amount per 
yard, but the facts showing the cost 
of production must be given). ~ 

7. Peters v. Cooper, 95 Mich. 191, 
54 NW 694; Fletcher v. Jacob Dold 
Packing Co., 41 App. Div. 30, 58 
INGY.S) Gil2) DRathLGOVNV Yee 501, Gill IN 
1129]; Breneman v. Kilgore, (Tex. 
Civ. A.) 35 SW 202; James v. Adams, 
16 W. Va. 245. See also cases in- 
fra this note. 

[a] Evidence held admissible.— 
(1) In general. Sheehan v. Brad- 
dock Coal Co., 293 Fed. 573 [certio- 
rari den 264 U. S. 585, 44 SCt 334, 
68 L. ed. 862 (that the market price 
dropped between the date of con- 
tract and breach); Lynch v. Darnell, 
265 Fed. 913 [certiorari den 254 U. 
Si 688% 41) SCt.12,. 65..1bs ed .451] 
(in an action for breach by defend- 
ant, by repudiation, of a contract 
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dence may be admissible to show profits lost,® the 
market price,’ or that there was no market,® the 
amount obtained 


on resale® and that the resale was 


for purchase of horses to be deliv- 
ered in New York, evidence that at 
the time of breach horses of the 
kind had little market value in New 
Yorx and of their market value at 
places of shipment was admissible) ; 
Pabst Brewing Co. v. HE. Clemens 
Horst 1Co23.229) (Meds591' 3 elisa ee 
195 [certiorari den 242 U.-S. 637, 
387-SCt 19, 61 L. ed. 539 (evidence 
as to market value admissible, al- 
though not limited to air-dried hops 
contracted for); Klimax Overall Co. 
v. Converse, 39 Ga. A. 742, 148 SE 
349 (the seller’s testimony concern- 
ing the market value of goods re- 
fused by the purchaser is not er- 


roneous because not stating price 
at place of delivery, where ‘‘mar- 
ket price’ was the same); Wood- 
ward » vi. Tynes 123°) Mdl 96.09) eae 


166 (in a suit against a buyer of 
stock for the difference between the 
purchase price and the amount re- 
alized at a resale, admission of evi- 
dence of the fluctuations in the mar- 
Ket value of the stock is not er- 
roneous, in view of the fact that 
the stock was listed on only one 
exchange and sales thereat were in- 
frequent); Olson v. Rydl, 25 S. D. 
268, 126 NW 587; Miles v. Vermont 
Pruit Cos, "98" Vt_ Isd24Ae5559 9 (de= 
cline in the market price of pota- 
toes between time of sale and re- 
fusal of buyer to accept). Hvidence 
of amount obtained on resale to show 
market value see infra note 9. Hv- 
idence of market price to show that 
resale price was fair see cases in- 
fra note 10. (2) To show less or 
no damage to plaintiff. Cox: eter 
Co. v. Crane Iron Works, 5 F. (2d) 
314 (in an action for the buyer’s 
anticipatory breach of the seller’s 
contract to deliver pig iron in in- 
stallments, evidence of the market 
price at the time of breach should 
have been admitted as one of ele- 
ments which, in connection with the 
contract prices at dates of deliv- 
ery, the buyer was entitled to have 
considered by the jury on issue of 
the seller’s damages); Griffith v. 
Welbanks, 29 Cal. A. 238, 155 P 120 
(market value as tending to dis- 
credit plaintiff’s claim); Pugsley v. 
Ozark Cooperage, ete, Co., 162 Mo. 
A. 360, 141 SW 923 (exclusion of 
evidence of market value offered by 
the buyer to show that the seller 
had not been damaged was error); 
Jobbers’ Overall Co. v. aehv Dep = 
uty Co., 109 Nebr. 703, 192 NW 210 
(evidence that goods were staple and 
that their market value was great- 
er than contract price). ; 


{b] Evidence held inadmissible.—. 
Fosseen v. Kennewick Supply, ete., 
Co., 144 Wash. 67, 256 P 779 (mar- 
ket -value two years after buyer’s 
refusal to take merchandise is too 
iene to show measure of actual 
oss). 


8 Curjel vy. Hallett Mfg. Co., 198. 
Ala, 609, 73 S 938. 


9: Camp vi Hamlin). 55 ‘Gay 259% 
Peters v. Cooper, 95 Mich. 191, 54 
NW 694. See Jebeles, etc., Confec- 
tionery Co. v. Crandall-Pettee Co., 
16: Alay ‘A, 838,577 S.932° (fact \of 
resale and price realized is admis- 
Sible in action on an executory con- 
tract of sale only as evidence tend- 
ing to show market value; and, if 
it be shown that goods were sold 
at forced sale at price greatly less 
than market value, such evidence is 
of little or no probative value); 
Ungerer v. Louis Maull Cheese, etc., 
Go., 155 Mo. A. 95, 134 SW 56 (tes- 
timony of an expert chemist that 
goods delivered by the seller and 
received by the buyer under the con- 
tract were a substitute for the goods: 
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fair,1° or that because of defendant’s refusal to ac- 
cept the purchase it became worth less!? or worth- 
less.12 If competent, evidence is admissible to estab- 
lish, on behalf of defendant, his defense,+? for exam- 
ple, that plaintiff failed to perform his part of the 


called for was admissible to deter- 
mine whether resale was a proper 
criterion of the market value of the 
goods not accepted, the seller claim- 
ing that the goods delivered by him 
and the goods sold because of the 
buyer’s refusal to accept were -of 
the same quality). See also cases 
infra this section. 


[a] Evidence held admissible.— 
San Francisco Iron, ete., Co. v. Sweet 
Steel Co., 23 F. (2d) 783 (admission 
of evidence of sale of part of large 
shipment of light rails, more than 
one year after arrival, not abuse of 
discretion); Southern Wood Preserv- 
ing Co. v. McCamey, 218 Ala. 201i, 
118 S 393; Oden-Elliott Lumber Co. 
v. Daniel-Gaddis Lumber Co., 215 Ala. 
392, 110 S 607 (testimony that wit- 
ness who bought part of rejected 
merchandise paid more than market 
price); Meyer v. McAllister, 24 Cal. 
A. 16, 140,P 42 (the seller hav- 
ing proved a public sale of the prop- 
erty for eight hundred dollars, with- 
out notice to the buyer, evidence 
that such goods uninstalled at the 
place of the sale were worth from 
one thousand seven hundred dollars 
to one thousand eight hundred dol- 
lars was admissible); Houser _ v. 
Houze,. 414 Gan Ane? o1'5 1) (S830; 
Raymond v. Phipps, 215 Mass. 559, 
102 NE 905; Martin v. Wiglesworth, 
(Mo. A.) 193 SW 906 (the amount 
realized at auction is admissible as 
evidence of the market value, where 
there is no claim that the sale was 
conducted unfairly); Olson v. Rydl, 
25.S5, D! 268,411 26 NW, 587 .(thesnet 
amount received by the seller at a 
er at the nearest available mar- 
et). 


[b] Evidence held inadmissible.— 
A. B. Small Co. v. Lamborn, 267 U. 
S. 248, 45 SCt 300, 69 L. ed. 597 (ev- 
idence of particular sales of small 
quantities of sugar when market was 
in unsettled state; ‘‘The real ques- 
Hon, "0m. ) on was. whether= thie re= 
sales were fairly made in a rea- 
sonably diligent effort to obtain a 
good price, and not whether the 
plaintiff got the best possible price, 
or as much as others got in par- 
ticular instances’’); Frankel v. Fore- 
man, 33 F. (2d) 83 (evidence of re- 
sale price two and one-half months 
after the buyer returned the goods 
is inadmissible without proof that 
the market had not changed since 
the date of the breach, or that there 
was no available market between the 
date of return and resale); Peter- 
son v. Kaufman, 100 Cal. A. 330, 279 
P 1016 (price at sale held in a man- 
ner not provided for by law); Cal- 
ifornia Sugar, etc., Co. v. Jackson, 
338 N. M. 117, 263 P 504 (resale of 
goods too remote after time for de- 


livery); Canda. v. Wick, 100. N. Y. 
127, 2 NE 381 (price received un- 
der contracts made prior to that 


with the buyer, where the seller was 


able to furnish the material re- 
quired for all the contracts). See 
Stahl v. Loeb, 209 Ill. A. 245. 

TO. SeewGall. vy... Winn, 112) Or £5 


228 P 127 (testimony of qualified wit- 
ness as to depreciation in value of 
lambs from date of contract to time 
of resale by plaintiff is competent 
to show plaintiff’s sale was for full 
market value). 

11. See cases infra this note. 

[a] Evidence held admissible.— 
Cox v. Steed, 62 Tex. Civ. A. 193, 131 
SW 246 (reasons for loss of weight 
of cattle). 
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12. Riendeau v. Bullock, 147 N. Y. 
269, 41 NE 561. 


13. See cases infra this note. 


[a] Evidence held admissible.— 
Green vy. Lineville Drug Co., 167 Aia. 
372, 52) S’ 433° Gm an action by the 
sellers of a soda fountain for the 
buyers’ refusal to accept it, where one 
of the buyers testified that he went 
to the point to which the soda foun- 
tain was shipped and found the goods 
in the depot, with notice to get the 
bill of lading at the bank, on payment 
of the price, his testimony as to 
whether he called at the bank for the 
bill of lading was properly admitted) ; 
Roper-Strauss-Ferst Co. v. Carolina 
Portland Cement Co., 37 Ga. A. 213, 
139 SE 583 (in suit for damages for 
rejection of property purchased for 
resale, purchaser’s contract of resale 
was admissible in support of counter- 
claim); Iroquois Furnace Co. v. Big- 
nall Hardware Co., 201 Ill. 297, 66 NE 
237 [aff 102 Ill. A. 68] (where the de- 
fense is that by an arrangement with 
creditors the buyer executed a trust 
deed and certain notes, in which the 
seller’s claim was included, and that 
further performance was waived, the 
trust deed and notes so executed are 
admissible); Northwestern Cons. Mill- 
ing Co. v. Sloan, 232 Ill. A. 266 (evi- 
dence admissible to show that written 
contract was not to become binding 
except under certain conditions); U. 
S. Cast Iron Pipe, etc., Co. v. Cava- 
nagh, 82 N. J. L. 189, 82 A 507 (in an 
action for breach of contract to pur- 
chase materials for use in a city im- 
provement, evidence that no improve- 
ment bonds were issued pursuant to 
an ordinance referred to in the con- 
tract). 


[b] Evidence held inadmissible.— 
Happ Bros. Co. v. Hunter Mfg., etce., 
Co., 145 Ga. 836, 90 SE 61 (evidence of 
delay in delivery under a former con- 
tract). 


14. Lehmaier v. Standard Special- 
ty, etc., Co,.123 App. Div. 431, 108 
NYS 402. See also cases infra this 
note. 


[a] Evidence held admissible.— 
American Petroleum Co. vy. Missouri 
Pac. R. Co., 25 F. (2d) 441 (that rail- 
road contracting for fuel oil had emp- 
ty oil cars was admissible to rebut 
seller’s testimony of inability to fur- 
nish cars for delivery). 


15. See cases infra this note. 


[a] Evidence held admissible.— 
Westinghouse Electric, ete, Co. v. 
Samson Iron Works, 2384 Fed. 16, 148 
CCA 82 (where defendant contended 
that, because of plaintiff's delay in 
furnishing machinery, the contract 
which defendant had entered into 
with another respecting such machin- 
ery was repudiated, evidence of the 
conversation between the third party 
and defendant’s manager in which the 
contract was repudiated was admissi- 
ble); Eppens, ete., Co. v. Littlejohn, 
164 N.. YY 187, 58°NB 19,152) LRA: 811 
(where delay is set up as an excuse 
for the refusal to accept, evidence is 
admissible on behalf of defendant of 
the seller’s letter to his agent, in 
which it was stated that the delay in 
shipment was unreasonable). 


[b] Evidence held inadmissible.— 
Second Nat. Bank y. Columbia Trust 
Co., 288 Fed. 17, 30 ALR 1299 (where 
a contract for sale of sugar to be 
shipped from Java provided that ship- 
ment should be made either “direct 
and/or indirect, with all liberties as 
per bill of lading, with and/or with- 
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contract!4 in that performance was delayed? or that 
the goods refused were not the kind contracted for,'® 
or that plaintiff suffered less or no damage.'” 
tiff may introduce evidence to rebut such defense.** 


[§ 1037] c. Weight and Sufficiency. As in civil 


Plain- 


out transshipment,’ evidence that 
the ship deviated from direct course 
was inadmissible as immaterial). 


16. Collins v. Delaporte, 115 Mass. 
159; Schofield v. Conley, 126 Mich. 
712, 86 NW 129; Carrel v. Kalamazoo 
Cold-Storage Co., 112 Mich. 34, 70 NW 
323. See also cases infra this note. 


[a] Evidence held admissible.—St. 
Louis Paper-Box Co. v. J. C. Hubinger 
Bros. Co., 100 Fed. 595, 40 CCA 577 
(witnesses who worked in defendant’s 
starch factory, and were familiar 
with the construction and use of 
starch cartons, were properly permit- 
ted to compare the cartons snipped by 
plaintiff with the sample attached to 
the contract, and point out to the 
jury the differences and various al- 
leged defects in plaintiff's cartons}: 
Graustein v. Wyman, 250 Mass. 296 
145 NE 450 (where there was evidenc® 
that plaintiff supplied milk to defend- 
ant part of the time through a nameG 
milk company, admission of evidence 
concerning such company and quality 
of its milk was competent); Oswego 
Falls Pulp, ete., Co. v. Stecher Litho- 
graphic Co., 146 App. Div. 241, 130 
NYS 897 (under a contract permitting 
defendant to refuse the material, if 
not satisfactory, defendant could 
show the quality of the material ac- 
cepted and paid for on the issue 
whether or not its refusal to accept 
further shipments was because the 
material was unsatisfactory); L. B. 
Foster Co. v. Fox, 124 Misc. 740, 209 
NYS 230 [mod on another point 215 
App. Div.\433, 2183 NYS 634 (where 
the seller, had contracted to sell size 
A rerailers, and those tendered were 
alleged and conceded to have been 
purchased from the government, it 
was error to exclude the buyer’s evi- 
dence that no size A rerailers had 
been manufactured for the govern- 
ment). 


[b] Evidence held inadmissibie.— 
Peterson vy. Mineral King Fruit Co., 
140 Cal. 624, 74 P 162 (evidence as to 
the condition of prunes two months 
after they have been rejected by a 
buyer is not competent to prove their 
condition when tendered to nim); 
Ludlow v. Peck-Williamson Heating, 
ete., €Co:, 116 Ky. 608; 76-SW 877) 25 
Kyl 831 (evidence as to whether a 
heating plant would, if installed, op- 
erate as warranted was properly ex- 
cluded as speculative); Watts yv. Phil- 
lips-Jones Corp., 211 App. Div. 528, 
207 NYS 493 [rearg den 242 N. Y. 557, 
152 NE 425 (den 242 N. Y. 601, 152 
NE 445)] (evidence as to shirts made 
from cloth previously delivered and 
paid for by the buyer was properly ex- 
cluded, as they were not subject of 
suit, although they were embraced in 
defendant’s counterclaim on which ju- 
ry found against defendant). 


17. See cases supra note 7 [a] (2). 
18. See cases infra this note. 
[a] Evidence held admissible.— 


Baer Grocery Co. y. Barber Milling 


.Co., 223 Fed. 969, 189 CCA 449 (that 


during the running of the contract 
only the buyer complained of the qual- 
ity of the flour furnished); Kirch- 
man v. Tuffli Bros. Pig Iron, etc., Co., 
92 Ark. 111, 122 SW 239 (where, in an 
action for the buyer’s breach of a con- 
tract to purchase seventy-two-hour 
economy coke,’ he claimed that the 
coke shipped under the contract was 
not suitable for the purpose for which 
it was purchased, the seller was enti- 
tled to show: the character and efficacy 
of such coke); Stuart v. Home Tele- 
phone Co., 161 Mich. 123, 125 NW 720 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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actions generally,® the seller, as plaintiff, must es- 
tablish his case by the preponderance or greater 
Accordingly, the contract,?! 
plaintiff’s performance?? ability and willingness to 


weight of evidence.?° 


(a letter from defendant to plaintiffs, 
written at the close of business the 
previous season, expressing entire 
Satisfaction as to their dealings, was 
properly admitted, in connection with 
testimony Showing that plaintiffs’ de- 
liveries were made in the same man- 
ner as during the preceding season, 
defendant claiming default by plain- 
tiffs in the performance of the con- 
tract sued on); Crossman v. Lurman, 
46 App. Div. 62, 61 NYS 560 (where, 
in an action to recover for breach of a 
contract for the sale of coffee, defend- 
ant’s witness testified that the cof- 
fee was covered with an opaque sub- 
stance, it was error to refuse to allow 
plaintiff to show that such substance 
did not conceal any defects in the cof- 
fee, since, under Pub. Health L. [L. 
(1893) c¢ 661 § 41], a sale of coated 
coffee is not illegal, unless so colored 
or coated that damage is concealed, 
or it is made to appear better or of 
greater value than it really is); 
Fletcher v. Jacob Dold Packing Co., 
41 App. Div. 30, 58 NYS 612 [aff 169 
N. Y. 571 mem, 61 NE 1129 memJ 
(alleged defects not such as to jus- 
tify a refusal to accept). 


19. See Evidence §§ 1730-1806. 

20. Weishut v. Layton, 28 Del. 364, 
93 A 1057. 

[a] Evidence held sufficient to sus- 


tain verdict or judgment for plaintiff. 
—Jerome Hardwood Lumber Co. v. 
Beaumont Lumber Co., 157 Ark. 220, 
247 SW 1059; Improved Fertilizer Cv. 
v. Swift, 15 Ga. A. 601, 84 SE 132 (evi- 
dence together with admissions in the 


pleadings [construing Civ. Code 
(1910) § 5539]); Puyallup, etc., Fruit 
Growers’ Canning Co. v. Greenman 


Bros. Mercantile Co., 114 Kan. 80, 216 
P 1082; Belle Springs Creamery Co. 
v. Fairmount Creamery Co., 106 Kan. 
495, 188 P 237; Minneapolis Iron Store 
Co. v. E. G. Staude Mfg. Co., 153 Minn. 
107, 189 NW 596; Phcenix Duster, etce., 
Co. v. Landau Grocery Co., 145 Mo. A. 
456, 122 SW 750; Security Nat. Bank 
v. Lynch, 116 Okl. 197, 244 P 35; Lie- 
berman v. Merring, etc., Co., 84 Okl. 
168, 203 P 1045; Wilson v. Moran, 82 
Okl. 34, 197 P 1051; Hunter v. Wm. 
M. Roylance Co., 45 Utah 135, 143 P 
140;-Plant Lipford; Inc), vi E: W. 
Gates, etc., Co., 141 Va. 325, 127 SE 
183; Fielding v. Robertson, 141 Va. 
123, 126 SE 231. See McKey v. Fran- 
cis Cropper Co., 205 Ill. A. 381. 


[b] Evidence held insufficient to 
sustain verdict for plaintiff.—Von 
Zonneveld v. Shuptrine Co., 25 Ga. A. 
678, 104 SE 577; Société Bordelaise 
de Conserves et Produits Alimentaires 
v. Wood, 188 App. Div. 267, 177 NYS 
14. 


21. Wrenn v. Deveney, 74 Ga. 421; 
Shreveport Cotton Oil Co. v. Fried- 
Jander, 112 La. 1059, 36 S 853. See 
also cases infra this note. 


[a] Evidence held sufficient to 
show contract.—Eatonton Cotton 


Mills v. Park, 29 Ga. A. 503, 116 SH 
18 (unequivocal testimony of plaintiff, 
whose credibility was not impeached 
except by contrary evidence); Nestler 
v. Pure Silk Hosiery Mills, 242 Ill. A. 


151; Stehli Silks Corp. v. Pettibone- 
Peabody Co., 182 Wis. 624, 197 NW 
183 (orders for goods, correspond- 


ence, and conduct of the parties). 


[b] Evidence held insufficient to 
show contract or terms.—Nashville, 
etc., R. Co. v. Wood, 171 Ala: 382, 54 
S 753 (prices); Eppens, etc., Co. v. 
Littlejohn, 164 N. Y. 187; 58 NE 19 
(time of performance to be reasonable 
time in view of evidence by defendant 
that time had been set by subsequent 
letter); L. J. Mueller Furnace Co. v. 
Meiklejohn, 121 Wis. 605, 99 NW 332 
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(mailing of acceptance prior to can- 
ecellation). 

22. Habeler v. Rogers, 131 Fed. 43, 
65 CCA 281; Bracewell v. Self, 109 Ill. 
A. 140; Russell v. Clark, 112 Me. 160, 
91 A 602; Steinhardt v. Bingham, 90 
App. Div. 149, 85 NYS 1044 [aff 182 
N. Y. 326, 75 NE 403]. See also cases 
infra this note. 

[a] Evidence held sufficient to 
show performance by plaintiff.—Fow- 
ler v. Thornberry, 48 Cal. A. 276, 191 
P 940 (in an action for breach of con- 
tract to repurchase certain registered 
jennets, where the sellers were unable 
to identify the particular animals 
covered by the particular registration 
certificates, evidence held to sustain a 
finding that the purchaser had reason- 
able means of identification); Arkan- 
sas Sweet Potato Growers’ Exchange 
v. Wignall-Moore Co., 249 Ill. A. 34; 
Crusel v. Hermitage Planting, etc., 
Co., 114 La. 920, 38 S 648; Wright v. 
Thomas, etc., Commission Co.,111 Mo. 
A. 461, 86 SW 462; Jardine v. Huguet 
Silk’ Co;,7-203) Newy. 273, 96 NE 449 
(prima facie evidence that the silk 
offered by the seller was imported be- 
tween the dates of the contract and 
delivery); Brooke v. Hill, 65 S. C. 142. 
43 SE 390 (in an action for breach of 
a contract of sale of flour, under 
which the purchaser had a right to 
examine before acceptance, a substan- 
tial performance of the contract is 
shown by evidence that the flour was 
shipped to order of the shipper, with 
notice attached to the bill of lading, 
and a subsequent order that defend- 
ant be given an opportunity to exam- 
ine); Maricle v. McAlister Fuel Co., 
55) Tex. Civ. A: 178, 121,-SW-.221., “See 
George J. Cooke Co. v. Hochmuth, 194 
Tll. A. 626. See also Minot Flour 
Mill Co. v. Auslander, 58 N. D. 332, 
226 NW 496 (finding that seller fail- 
ed to perform not sustained). 


[b] Evidence held insufficient to 
show performance by plaintiff.— 
Abeles, ete., Lumber, eétc., Co. v. 
Northwest Side Lumber Co., 239 Ill. 
A. 623; Pillsbury Flour Mills Co. v. 
Walsh, 60 Ind. A. 76, 110 NE 96; Gair 
v. Levy, 3 La. A. (Orleans) 359; Lux- 
ie Prism Co. v. McLeod, 1 Sask. L. 

23. Habeler v. Rogers, 131 Fed. 43, 
65 CCA 281; Weishut v. Layton, 28 
Del. 364, 93 A 1057. See also cases 


infra this note. 


[a] Evidence held sufficient to 
show plaintiff ready, willing, and able 
to perform.—Oden-Elliott Lumber Co. 
v. Daniel-Gaddis Lumber Co., 210 
Ala. 582, 98 S 730; Union Charcoal, 
etc., Co. v. McIntosh, 220 Ky. 74, 294 
SW 798; Plant Lipford, Inc. v. E. W. 
Gates, etc., Co., 141 Va. 325, 127 SE 
183. 


[b] Evidence held insufficient to 
show plaintiff ready, willing, and able 
to perform.—Pillsbury Flour Mills 
Co. v. Walsh, 60 Ind. A. 76, 110 NE 
96; Luxfer Prism Co. v. McLeod, l 
Sask. L. 75. 


24. See cases infra this note. 


[a] Evidence held sufficient to 
show excuse for nonperformance.— 
Levy, ete., Motor Co. v. City Motor 
Cab Co., 174 Ill. A. 20 (performance 
prevented by the buyer’s purchase 
from the seller’s maker); La Follett 
v. Mitchell, 42 Or. 465, 69 P 916, 95 
AmSR 780 (in an agtion by a seller 
of a crop of potatoes against the pur- 
chaser for breach of the contract 
where plaintiff sets up as an excuse 
for nonperformance an attachment 
levied at defendant’s instance while 
the potatoes were being sacked for 
delivery, proof that the entire crop 
was seized by the officer and placed 
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perform,?* or excuse for nonperformance,’* defend- 
ant’s breach?® or manifestation of inability to per- 
form,?® and plaintiff’s damages?” must be shown by a 
preponderance of evidence. 


Likewise, the buyer’s 


in the hands of the keeper at the in- 
stance of defendant, who was present, 
is sufficient to sustain plaintiffts ex- 
cuse regardless of the officer’s re- 
turn). 


25. Wrenn vy. Deveney, 74 Ga. 421; 
Shreveport Cotton Oil Co. v. Fried- 
lander, 112 La. 1059, 36 S 853; Rus- 
sell v. Clark, 112 Me. 160, 91 A 602. 


[a] Evidence held sufficient to 
show breach by defendant.—Wendt v. 
Ismert-Hincke Milling Co., 107 Ark. 
106, 154 SW 194; Farm Products Co. 
v. Eubanks, 29 Ga. A. 604, 116 SE 
327; Herbener v. Cuero Cotton Oil, 
etc., Co., 25 Ga. A. 440, 103 SE 828; 
Minot Flour Mill Co. v. Auslander, 
58 N. D. 332, 226 NW 496; Cameron 
v. Matthews, 59 Tex. Civ. A. 118, 124 
Sw 192; Stehli Silks Corp, v. Petti- 
bone-Peabody Co., 182 Wis. 624, 197 
NW 183. . 


[b] Evidence held insufficient to 
show breach by defendant.—McRae v. 
Itasca Paper Co., 153 Minn. 260, 190 
NW 72; Neuss v. Vailsburg Amuse- 
ment Co., 7 N. J. Misc. 285, 145 A 231 
(that defendant in accepting offer to 
make theater carpet ordered work not 
to proceed until further direction, 
sustained a finding of no breach of 
contract, since further’ directions 
were never given). 


26. See case infra this note. 


[a] Evidence held insufficient to 
show manifestation of, or inability 
to, perform.—McRae vy. Itasca Paper 
Co., 153 Minn. 260, 190 NW 72. 


27. Wrenn v. Deveney, 74 Ga. 421; 
Shreveport Cotton Oil Co. v. Fried- 
lander, 112 La. 1059, 36 S 853. See 
Isaacs v. Terry, etc., Co., 132 App! 
Div. 657, 117 NYS 369 [rev 113 NYS 
731] (defendant cannot complain of 
damages based on unsatisfactory evi- 
dence as to the profits realized by 
plaintiff on a subsequent sale, where 
defendant offers no proof as to that 
issue and objects to that offered by 


plaintiff). See also cases infra this 
note. 
[a] Evidence held _ sufficient to 


show damage to plaintiff.—(1) In 
general. San Francisco Iron, etc., Co. 
v. Sweet Steel Co., 23 F. (2d) 783; 
American-Pacifiec Constr. Co. v. Mod- 
ern Steel Structural Co., 211 Fed. 849, 
128 CCA 3875; Kerlin-Patterson Lum- 
ber Co. v. Bufaula Hardware Co., 214 
Ala. 602, 108 S 508: De Lukie v. Amer- 
ican Petroleum Co., 170 Ark. 453, 280 
SW 669 (ineluding damages for loss 


of merchandise and enlarging stor- 
age tank); Thompson v. Hamilton 
MotorsCols L0nCal e713 iol Pi oe 


AnnCas1917A 677; Southwestern R. 
Co. y. Rowan, 43 Ga. 411; James Riv- 
er Lumber Co. v. Smith Bros., 135 Va. 
406, 116 SE 241 (evidence of defend- 
ant’s conduct sufficient to show plain- 
tiff's delay before bringing suit not 
so unreasonable as to preclude the re- 
covery of the difference between the 
contract price and the market value 
on the date suit was brought); Nor- 
folk Hosiery, ete., Mills Co. v. AXtna 
Hosiery Co., 124 Va. 221, 98 SE 43. 
See Harmony Co. v. Sanitary Drink- 
ing Cup Co., 199 Ill. A. 414. (2) Loss 
of profits. Goepel v. Kurtz Action 
Co., 179 App. Div. 687, 167 NYS 317 
(evidence held to warrant inference 
that defendant knew plaintiff was 
only a dealer, and that plaintiff had 
subcontract with manufacturer for 
furnishing articles sold); Newman 
v. Multnomah Fuel Co., 93 Or. 247, 
183 P 1 (in an action for breach of 
a contract to purchase and pay for 
cordwood cut by plaintiff, plaintiff's 
testimony as to the cost of the stump- 
age and of the cutting and hauling 
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affirmative defenses must be shown by a preponder- 
ance of the evidence,?* for example, the modification 
accord and satisfaetion,®°® or the 
waiver of legal tender in payment.*1 

[§ 1038] 5. Trial*—a. Questions for Court and 
Jury. Questions of law being for the court,®? it is 
for the court to construe the agreement,?* determine 


of the eontract,?° 


held to afford a basis for the compu- 
tation of damages). (3) Market val- 
ue at time of breach. Farm Products 
Co. v. Eubanks, 29 Ga. A. 604, 116 SE 
327; Webber v. Umback, 125 Kan. 
117, 263 P 786; Edelstone v. Schim- 
mel, 233 Mass. 45, 123 NE 333; King 
v. D. BE. Ryan Co., 179 Minn. 385, 229 
NW 348; Wisconsin, ete., Lumber Co. 
v. Buschow Lumber Co., (Mo. A.) 257 
SW 840 (a certified copy of the price 
list of the price fixing committee, war 
industries board, signed by the acting 
chairman, approved by the president, 
and certified by the custodian of rec- 
ords, whose signature and authority 
were certified by the secretary of war, 
and the testimony of plaintiff's sales 
manager that the same prices fixed by 
a circular issued by the southern pine 
emergency bureau were the most that 
could be obtained at the time of the 
breach, was a sufficient showing of 
the market price at that time); Kiley 
v. Lee Canning Co., 105 App. Div. 633, 
93 NYS 986; Olson v. W. F. G. Rice 
Co., 155 Wash. 75, 283 P 442) See 
Ventura Refining Co. v. Roseberg Oil 
Gorp:, 82)Cal:\ Ay. 648,0256-P 434; Car- 
ver-Shadbolt Co. v. Klein, 69 Wash. 
586, 125 P 944 (defendant not preju- 
diced because of lack of direct evi- 
dence of the market value on the day 
of the breach). See also Stevenson 
Va. Cappelli, GR. 1.)) 117 Av 355, 747 
(evidence of market value insufficient 
to support verdict, but sufficient to 
support verdict in lesser amount). 
(4) Want of market value at time of 
breach. Zimmerman Radio’Corp. v. 
Bronson, ete., Co., 108 Conn. 632, 144 
A 301; Jessup, ete., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 488, 147 A 519 
(seller’s ability to dispose of some 
like property does not establish gen- 
eral market). (5) Resale. Phillips 
v. Stark, 65 Cal. A. 136, 223 P 443 (on 
defendant’s refusal to consummate 
transaction to purchase business, that 
plaintiff was forced to sell his busi- 
ness to third party, and that he ex- 
ercised’ good faith in making the sale, 
and was ready and willing to follow 
any proper instructions defendant 
might give as to the time and man- 
ner in which the sale should be made). 
Lillie v. Weyl, 45 Cal. A. 607, 188 P 
619 (that plaintiff in good faith sold 
at the market price); Houser v. 
Houze, 41 Ga. A. 12,151 SE 830; Rape 
vy. Rape, 28 Ga. A. 273, 110 SE 754 
(resale at market value); Pillsbury 
Flour Mills Co. v. Walsh, 60 Ind. A. 
76, 110 NE 96 (best price obtainable). 
See Brunswick-Balke-Collender Co. v. 
Wisconsin Mat Co., 24 F. (2d) 78 (no 
market available to plaintiff to dis- 
pose of merchandise refused); Houg- 
land veuRovn Blum) Packiney :'Co., 2919) 
Gail. “AL V68i, 279° PP) 159. (evidence. did 
not show that seller failed to exer- 
cise reasonable diligence in reselling 
sheep refused by the buyer). See al- 
so Imperial Rolling Screen Co. v. 
Steinfeld, 232 Pa. 399, 81 A 413 (in an 
action against a purchaser of a quan- 
tity of screens for refusal to take 
part of them, the amount received on 
the resale is not the only evidence of 
the value of the screens not delivered, 
but other evidence, even if vague and 
unsatisfactory, may be considered; 
and if it appears that the buyer de- 
clined to accept the screens at a price 
at which the seller offered them, a 
finding of the value at that price, 


—— 
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confirmed by the court, will not be set 
aside on appeal). (6) Market value 
of merchandise purchased for con- 
tract. Minneapolis Iron Store Co. v. 
BE. G. Staude Mfg. Co., 153 Minn. 107, 
189 NW 596 (where plaintiff had 
agreed to manufacture a_ specified 
number of steel wheels of special de- 
sign, requiring the use of special ma- 
terial, the evidence was held to sus- 
tain his claim based upon the cost or 
value of material purchased for the 
contract and its value at the time of 


the breach). (7) Storage charges. 
Bird v. Fox, (Mo. A.) 1938 SW 941 
(evidence held to sustain referee’s 


findings as to the amount of charges, 
especially where the buyer was 
charged only what the seller paid). 
(8) Interest. Bird v. Fox, supra (in 
a seller’s action to recover interest on 
money invested in goods pending the 
buyer’s tardy acceptance of them, the 
plaintiff’s testimony regarding rate 
of interest sufficient to sustain the 
referee’s finding). 


[b] Evidence held insufficient to 
show damage to plaintiff.—(1) In 
general. Broadnax v. United Bngi- 
neering, ete., Co., 128 Fed. 649 [aff 
in 1386 Fed. 351, 69 CCA 177]; Buf- 
falo Weaving, etc., Co. v. Boyle Mfg. 
Co:, 90 Cal. A. 740, 266 P 362; Diels 
v. Kennedy, 95 Nebr. 121, 145 NW 260; 


Milk Products Co. v. Johnson, (Tex. 
Civ. A.) 295 SW 263; Smallwood v. 
Ovalo First State Bank, (Tex. Civ. 


A.) 211 SW 474 (on a seller’s claim 
against buyers for feed and care giv- 
en to cattle, for which buyers re- 
fused to pay, not sufficient to show 
that seller paid a stated amount for 
feed used and services rendered, but 
the evidence must show necessity for 
the outlay and that it was reasona- 


ble); Hoge v. Prince William Co-op. 
Exch., 141 Va. 676, 126 SE 687; Vir- 
ginia Hardwood Lumber Co. _ v. 


Hughes, 140 Va. 249, 124 SE 283 (no 
evidence that property could not be 
sold for the same amount elsewhere) ; 
Haueter v. Marty, 156 Wis. 208, 145 
NW 775. See Peerless Pattern Co. v. 
Barthen, 199 Ill. A. 595. (2) Amount 
of damage. King v. D. E. Ryan Co., 
179 Minn. 385, 229 NW 348 (evidence 
held not to sustain finding that car 
contained three hundred sacks of one 
hundred pounds each). (3) Loss of 
profits. | Rockhill, Tron, eter, (Con v. 
Taunton, 2738 | Ped...96 prev 26> Hed. 
234] (mo evidence of cost of deliv- 
ery); Roussos v. Christoff, 224 App. 
Div. 276, 280 NYS 185 (no evidence 
of value of property sold); Gesualdi 
v. Personeni, 128 NYS 683 (testimony 
of plaintiff as to his “loss of profits” 
without proof of the actual cost of 
the merchandise); American Iron, 
etc., Works v. Fischer, 109 Wash. 279, 
186 P 877, 879 (indefinite as to the 
number actually manufactured and 
delivered, “Suppositive and postula- 
tory’). (4) Market value at time of 
breach as shown by plaintiff. Geor- 
gia Mountain Orchards v. Jones, 33 
Ga. A. 513, 126 SE 865 (price pro- 
cured by seller in other cities when 
not supplemented by testimony to es- 
tablish market value at place for de- 
livery); Cartersville Grocery Co. v. 
Taylor, 31 Ga. A. 252, 120 SH 447 
(where the evidence only showed the 
price received on a resale after buy- 
er’s refusal for delivery at a different 
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the sufficiency of a notice that the buyer cancelled 
the contract because of delay in delivery,** decide if 
there was a waiver of delivery,?® and determine the 
measure of damages.?® 
assistance of the jury, dispose of the case by dis- 
missal or nonsuit, directed verdict, or peremptory 
instruction, where the evidence is undisputed or is 


The court may, without the 


place, and the only witness sworn tes- 
tified that the amount sued for was 
the difference between the contract 
price and the price on resale, plain- 
tiff failed to bring his case within 
Civil Code (1910) § 4131, permitting a 
seller to recover the difference be- 
tween the contract price and the mar- 
ket price at the time and place for 
delivery); Consolidated Flour Mills 
Co. v. Miller, (Mo. A.) 238 SW 510 
(testimony as to the market price 
elsewhere in the absence of a show- 
ing that there was no market price 
at the place of delivery). (5) Market 
value at time of breach as shown by 
defendant. Tibbitts-Hewitt Grocery 
Co. v. 8. E. Lux, Jr., Mercantile Co., 5 
EH. (2d) 549 (evidence held sufficient 
to show a market for sugar at place 
of ‘delivery at time of rejection); 
Lund v. Lachman, 29 Cal. A. 31, 154 
P 295 (evidence held sufficient to jus- 
tify a finding that the market price 
for the merchandise sold on and aft- 
er its arrival] and rejection was at an 
advance over the contract price, 
which, if the sellers had sold in the 
market, would have more than cov- 
ered drayage, storage, and insurance 
expense) ; Campbell Co. v. Watson, 
(Tex. Civ. A.) 234 SW 929 (evidence 
held to sustain finding as to market 
value of goods at the time of breach 
of contract). (6) Want of market 
value at time of breach. Taylor v. 
Capp, 68 Ind. A. 593, 121 NE 37 (quar- 
antine preventing the offer of live 
stock ‘on the market insufficient to 
establish want of market value). (7) 
Resale. Browne v. Giger, (Ala.) 128 
S 174 (too indefinite regarding pro- 
ceeds and expenses). (8) Liability to 


third party. Simpson vy. Emmons, 
116 Me. 14, 99 A 658. (9) Storage 
charges. Merle, ete, Mfg. Co. v. 


Hicks, 178 Ill. A. 403 (charges an un- 
licensed concern made for storing the 
class of goods in question, without 
showing that they were either reason- 
able, usual, or customary, and what 
was paid as rent of the premises oc- 
cupied by such property after notice 
to remove are not sufficient to prove 
damages for failure to remove pur- 
chased property). 


28. See cases infra text and notes 
29-31. 

29. See case infra. this note. 

[a] Evidence held insufficient to 


show modification of contract.—Aspe- 
gren Fruit Co. v. Robinson, 183 Mich. 
277, 149 NW 988. 


380. See case infra this note. 

[a] Evidence held insufficient to 
show accord and _  satisfaction.—s. 
Ward Hamilton Co. v. Channell Chem- 
ileal, Co.,.242. Th vn 32:0, 

31. See case infra this note. 

[a] Evidence held sufficient to 
show waiver of legal tender.—Wal- 
ae v. Babcock, 93 Wash. 392, 160 P 

32. See Trial [88 Cye 1511 et seq]. 

33. Taylor v. Danielsonville Cot- 
ton Co., 82 Conn. 220, 72 A 1080. 

34. Robinson v. Liebman, 207 App. 
Div. 614, 202 NYS 645. 

35. Walter v. Victor G. Bloede Co., 
94 Md. 80, 50 A 433. 


36. Brunswick-Balke-Collender Co. 
v. Wisconsin Mat Co., 24 F, (2d) 78. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


am 
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such that but one reasonable inference may be drawn 
therefrom.** Thus the court should direct a verdict 
for plaintiff, where the undisputed evidence shows 
a breach by defendant,*®® and for defendant where 
it shows noncompliance by plaintiff;®® and may re- 
fuse to submit the issue of waiver of further delivery 
by the buyer.t® Where the evidence is uncontra- 
dicted, the court may determine the date of repudia- 
tion of the contract.4t A directed verdict is proper 
where the evidence of the amount of the market 
value is undisputed,*? or where plaintiff fails to 
prove any damage as of date of the breach.*? Where 
there is no evidence showing a modification of the 
agreement, it is error to submit such question to the 
jury.** Where there is evidence showing plaintiff 
complied with the contract, refusal to direct a ver- 
dict for defendant is proper.t? Where there is evi- 
dence from which the jury could find fraud on the 
part of plaintiff, it is error to direct a verdict for 
him.*® A motion for nonsuit must be denied when 
plaintiff makes out a prima facie case,** and a per- 
emptory instruction would be improper.*® On, the 
question of the existence of a binding contract, 
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where the evidence thereof is undisputed, a demur- 
rer to the evidence is properly overruled.*® Where 
the evidence is conflicting or is such that different 
conclusions therefrom might be drawn, it is for the 
jury to determine whether there has been a breach 
of the contract by defendant®® or plaintiff,°>* or a 
sufficient performance by him;°? whether there was 
a modification of the terms of the contract,?* a re- 
scission by the seller®* or the buyer,®® or whether 
plaintiff had repudiated the contract;°® whether 
there was an extension of time for performance,°* 
waiver of the breach by plaintiff,°>* whether defend- 
ant tendered the price due,°®? the amount of defend- 
ant’s indebtedness,°° what was the market value of 
the goods,®? and the amount of damages.®2 Owner- 
ship of the goods sold is a question for the jury 
where the evidence is conflicting.°? Likewise, the 
honesty of an inspector whose decision was to be 
binding on the parties is for the jury.°* Questions 
of fact being for the jury to determine,®* it is for 
them to determine when®® and by whom®7 the con- 
tract was breached; or whether both parties aban- 
doned the contract,®* whether there has been a mu- 


387. See Trial [38 Cyc 1532 et seq]. 

38. I11.—Interocean Mercantile 
Corp. v. Sawyer Biscuit Co., 253 111. 
rALooLs SPassivar Briggs, 12310. Ac 
214. 

Ky.—Johnson v. McClard, 231 Ky. 
374, 21 SW (2d) 478; Malone v. Stone, 
214 Ky. 443, 283 SW 407; Sheffield- 
King Milling Co. v. Sorg, 180 Ky. 539, 
203 SW 300. 

Miss.—Gano v. 
323; 105.S 535. 

Okl1.—Colonial Sugar Co. v. Wald- 
rep, 246 P 623; Morris Mfg. Co. v. 
Kales Stamping Co., 111 Okl. 286, 239 
P 564. ; 

Pa.—Hickman v. Wayne Steel Co., 
280 Pa. 540, 125 A 306. 

39. Ralston Purina Co. v. Arthur, 
37 Ga. A. 198, 139 SH 366. 


40. Kawin v. American Colortype 
COs toe Med eo Gn lLoosCC AL oi 

41. Petoskey Portland Cement Co. 
wv. E. V. Benjamin Co., 296 Fed. 9. 

42. W.H. Goff Co. v. Lamborn, 281 
Fed. 613 [certiorari den 260 U. S. 734 


Delmas, 140 Miss. 


mem, 43 SCt 95 mem, 67 L. ed. 487 
mem]. 
43. New Prague Flouring Mill Co. 


v. Spears, 194 Iowa 417, 189 NW 815. 


44. American Sugar Refining Co. v. 
Page, 23 F. (2d) 149. 

45. Garfield, etc., Coal Co. v. New 
York, etce., R. Co., 248 Mass. 502, 143 
NE 312. 

46. Forrest City Box Co. v. Sims, 
208 Fed. 109. 

47. Wilson v. U. S. Lumber, etc., 
Co., 108 Or. 641, 215 P 491; Mann y. 
Flynn, 62 Or. 465, 125 P 274. 


48. Finch Mfg. Co. v. Miller, 85 Pa. 
Super. 394. 

49. G. Amsinck & Co., Inc. v. Kel- 
lum Co., (Mo. A.) 290 SW 616. 

50. U. S.—Farmers’ Loan, etc., Co. 
v. Southern Engineering Co., 284 Fed. 
Dpiie 

Ky.—Roddy v. Sosnow, 213 Ky. 77 
280 SW 478. 

Maes =Sneliihe v. Dine, 170 NE 
403; White v. Hershkovitz, 253 Mass. 
424, 149 NE 159. 


Mo.—American Paper Products Co. 
v. Morton Salt Co., (A.) 279 SW 761. 


N. Y.—Lekas v. Schwartz, 56 Misc. 
594, 107 NYS 145. 

[a] Sale of ore.—Plaintiff con- 
tracted to sell a quantity of iron ore 
lying at a dock, for which defendant 
agreed to pay a stated sum, and to pay 


such further amount as might be re- 
ceived therefor after deducting cer- 
tain expenses and commissions. De- 
fendant contracted for a resale of the 
ore, and in an action for breach of the 
contract in which there was evidence 
tending, to show that defendant sold 
the ore at too low a price, and that it 
would have brought more in the mar- 
ket after the season opened, whether 
he violated the contract was a ques- 
tion for the jury. Millie Iron Mining 
Co. v. McKinney, 185 Fed. 786, 108 
CCA 104 (it was also a question for 
the jury whether defendant performed 
his duty under the contract in good 
faith, where there was evidence that, 
at the same time he sold the ore, he 
sold other ore for a company of which 
he was an officer at a higher price, 
and tending to show that the low 
price on the ore of the contract. was 
made to effect the other sale). 

51. Laser Grain Co. v. Tennessee 
Fibre Co., 130 Ark. 494, 197 SW 1166; 
Lekas v. Schwartz, 56 Misc. 594, 107 
NYS 145. 

[a] Arbitration clause.—Where 
plaintiff contended that a letter to de- 
fendant, consenting to arbitrate as re- 
quired by the contract before the suit 
was commenced, was ignored, the 
question of whether the suit was com- 
menced before plaintiff made its of- 
fer to arbitrate was properly left to 
the jury. Wood v. American Grocery 
Co.; SON dk, L285 TiAeA. 7.56. 


[b] Compliance before expiration 
of contract.—On issue of damages for 
breach of a contract, whether the sell- 
er of wood would have delivered sub- 
stantial quantity before expiration of 
the contract is for the jury. Maney 
v. Andrews Tanning Extract Co., 194 
N. C.-736, 140 SE 738. 


52. Baylis v. Weibezahl, 42 Misc. 
178, 85 NYS 355. 


53. Krauter v. Simonin, 
791; ‘Phillips v. Arguimbau, 59 N. Y. 
Super. 189, 138 NYS 605. 

54. Johnson v. Carden, 
142, 65 S 813. 

55. Oswego Falls Pulp, etc., Co. v. 
Stecher Lithographic Co., 146 App. 
Div. 241, 130 NYS 897. 


56. Wetkopsky v. New Haven Gas- 
light eCos -90siConn: 2:36, 96) Aq 9505 
White v. Hershkovitz, 253 Mass. 424, 
149 NE 159. 


57. Star Fuse Co. v. Prussian, 248 
Mass. 126, 143 NE 145. 


58. Farmers’ Loan, 
ponuhere Engineering Co., 
Gs 


274 Fed. 


187 Ala. 


ete., 


59. Ham Turpentine Co. v. Mizell, 
215 Ala. 148, 110 S 372. 


60. Cupples Co. v. Mooney, 
A.) 25 SW (2d) 125. 


[a] Thus it is for the jury to say 
when the evidence is conflicting: (1) 
Whether certain items charged 
against defendant are charged double. 
Anchor Sawmills Co. v. Shambow 
phuttles Cow «GR. 1s) pel 32a Als eee 
Whether buyer was entitled to credit 
for return of drums. Nott-Atwater 
ae v. Beery, 145 Wash. 640, 261 P 


61. Lekas v. Schwartz, 
594, 107 NYS 145. 


62. U. S.—American Lumber, etce., 
Co. v. Atlantic Mill, ete., Co., 290 Fed. 
632; Allen v. Field, 130 Fed. 641, 65 
CGA SHOE 


Ky.—Gaines v. R. J. Reynolds To- 
bacco Co., 163 Ky: 716, 174 SW 482. 


N. Y.—Sherl v. Bayer, 213 App. Div. 
587, 210 NYS, 816; Dryfoos v. Uhl, 
69 "App. Div. 118, ‘74 NYS Boas Fox 
v. Woods, 94 NYS 344. 


N. C.—Novelty Adv. Co. v. Farmers’ 
Mut. Tobacco Warehouse Co., 186 N. 
Cro, dA GOS a 96: 


Pa.—Blair v. Ford China Co., 26 Pa. 
Super. 374. 


[a] When there is a conflict of tes- 
timony as to the controlling facts 
which must determine whether goods 
are made for a particular person, and 
to answer only a specific contract, or 
are merely general merchandise in the 
market, the disputed facts, if they are 
to have any bearing on the measure 
of damages, must be submitted to the 
jury for their determination. Blair v. 
Ford China Co., 26 Pa. Super. 374. 


[b] Expenses.—(1) Whether ex- 
penses were reasonable and proper 
elements of damage is for the jury. 
Fox v. Woods, 96 NYS 11%. (2) Ex. 
pense of alteration necessary to pre- 
pare cooler and ice machine for mar- 
ket after breach of sale contract is 
for-jury. WC. W. JPercival sCov iy, Sear 
207 Iowa 245, 222 NW 886. 


63. McKenna Steel Working Co. v. 
Harris Bros. Co., 228 Ill. A. 363. 


64 Brooke v. Laurens Mill. Co., 78 
S. C. 200, 66 SH 294, 125 AmSR 780. 


65. See Trial [38 Cyc 1511 et seq]. 


66. Hanging Rock Iron Co. v. P. H. 
& F. M. Roots Co., 10 F. (2d) 154. 


67... Hangine Rock Tron) Comiveae: 


(Mo. 


56 Misc. 


A cs Fed. i, 6s BY Mo SRoots Co. supra. 


68. Norfolk Hosiery, etc., Mills Co. 
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tual disregard of the terms of the contract,®® wheth- 
er defendant’s refusal to pay amounted to a repudia- 
tion,’® whether the buyer waived the seller’s failure 
to comply with the terms of the agreement,’? wheth- 
er the buyer was justified in cancellation of order 
and refusal to give new orders because notified of 
seller’s inability to deliver for some time,’* whether 
he acted in good faith in passing on the quality of 
the goods,’* whether, on. the sale of perishable stuffs, 
the seller used reasonable diligence in protecting the 
goods,** or whether the goods were sold in violation 
The amount of damages to 
which the seller was entitled is a question for the 
jury.7® The rule that mixed questions of law and 
-fact should be submitted to the jury under proper 


of the pure food laws.7* 


vy. AStna Hosiery Co., 124 Va. 221, 98 
SE 43. 


69. Mauldin v. Gainey, 15 Ga. A. 
353, 83 SH 276. 

70. Lieberman v. Templar Motor 
Co., 236 N. Y. 139, 140 NE 222, 29 ALR 
1089. 


71. Graustein v. Wyman, 250 Mass. 
290, 145 NE 450. 


72. Riegal Sack Co. v. Tidewater 
Portland Cement Co., 95 Mise. 202, 158 
NYS 954. 

73. Barlow v. Lincoln-Williams 
Thee Drill Co., 186 Mich. 46, 152 NW 
1034. 

74. Beebe v. Cullinane, 214 Mich. 
37, 181 NW 1016. 


75. Gesualdi v. Personeni, 128 NYS 
683. 


76. Cox v. Hamberg, 177 Ark. 1193, 
7 SW (2d) 327. 


{a} Whether sellers of cotton had 
failed to comply with contract is for 
the jury. Cox v. Hamberg, 177 Ark. 
1193, 7 SW (2d) 327. 


77. See Trial [38 Cyc 1528]. 
78. See case infra this note. 


[a] Illustration.—W here there 
were unpaid drafts on the buyer, and 
the buyer notified the seller that the 
bank through which the drafts were 
drawn would be authorized to release 
the drafts so as to release the cars 
containing the goods in order to stop 
demurrage and storage charges which 
it refused to pay, whether the seller 
was required to present other drafts 
for payment in order to bring an ac- 
tion for the buyer’s refusal to accept 
the goods, or whether such presenta- 
tion was waived, is for the jury under 
proper instructions. Penn Oil Co. v. 
Triangle Petroleum, etc., Co., 136 Md. 
559, 111 A 482. 


79. Brooke v. Hill, 65 S. C. 142, 43 
SE 390. 


80. See Trial [38 Cyc 1594 et seq]. 
81. See cases infra this note. 


[a] Instructions held proper or er- 
roneously refused.—Donati v. Cleve- 
land Grain Co., 221 Fed. 168, 137 CCA 
68 (action for breach of a contract 
by which defendant purchased corn 
for future delivery); Hawkins v. 
LL. Welch Co., 189 Ky. 711, 225 SW 
1061; Universal Fixture Corp. v. 
Mark, 247 Mass. 85, 141 NE 578 (in- 
struction on burden of proof); Oswe- 
go Malls Pulp, etc., Co. v. Stecker 
Teste won we Loe NE Yoo 9S, 9109 WN. 92° 
LRA1916B 1257 (on rule as to accept- 
ance not constituting a waiver). 


[b] Instructions held erroneous 
or properly refused.—Listman Mill 
Co. v. Dufresne, 111 Me. 104, 88 A 354 
(as to cancellation by defendant); 
El Paso Grain, etc., Co. v. Lawrence, 
(Tex. Civ. A.) 214 SW 512 (legal ef- 
fect of exhibit on seller’s billhead); 
Carle v. Nelson, 145 Wis. 593, 130 
NW 467 (as to burden of proof). 
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{c] Improper admission of evi- 
dence.—In an action for breach of 
contract in refusing to accept cattle, 
where court improperly admitted evi- 
dence that defendant deducted $3,000 
from price of previous shipment, a 
refusal to instruct that plaintiff was 
bound by his acceptance of the de- 
duction is error. Tucson Consol. Nat. 
Toe V., Giroux, 13) Ariz. (2535 1584 P 


82. See cases infra this note. 


[a] Instructions held proper or er- 
roneously refused.—Griffin ‘Grocery 
Co. v. Richardson, 10 F. (2d) 467 
(that seller contracted to sell three 
ears of good, country run, well- 
sacked sorghum or cane_ seed); 
Roomberg v. Borden, 292 Fed. 321; 
Baldwin v. Napa, ete., Wine Co., 1 
Cal. A. 215)181 P1037 (Con refusalito 
deliver goods); Mercer Electric Mfg. 
Co. v. Connecticut Electric Mfg. Co., 
87 Conn. 691, 89 A 909 (construction 
of contract); Fletcher v. Stutz Auto. 
Co., (Ind. A.) 168 NE 585 (requiring 
finding of purchaser’s refusal to’ per- 
mit delivery of any more motors un- 
der contract before recovery for 
breach); Byars v. Hammock, 205 
Ky. 684, 266 SW 365 (on buyer’s right 
to refuse to accept if green tobacco 
was fraudulently concealed by sell- 
ers from defendant’s agent, when he 
purchased sellers’ crop of brown leaf 
tobacco); Chatham Mfg. Co. v. Avery 
Chemical Co., 235 Mass. 340, 126 NE 
772 (as to option to increase quanti- 
ty of goods); Miles v. Vermont Fruit 
Co., 98 Vt. 1, 124 A559 (as to com- 
pliance with terms by plaintiff). 


[b] Instruction held erroneous or 
properly refused.—Williams v. Har- 
gett, 217 Ala. 280, 116 S 125 (rela- 
tive to waiver of breach of contract 
and agreement to pay without knowl- 
edge of facts). 


83. Boston Box Co. v. 
249 Mass. 3738, 144 NE 233. 


84 See cases infra this note. 


[a] Instructions held proper or 
erroneously refused as conforming 
to issues.—(1) Charge that, if plain- 
tiff was guilty of fraud in concealing 
the existence of the strike, it could 
not rely, on a provision extending 
time in event of strikes, and a charge 
that, if plaintiff had reason to be- 
lieve that the strike then in exist- 
ence would prevent performance of 
the contract within the time speci- 
fied, it was its duty to communicate 
that fact to defendant, and if it 
failed to do so it was guilty of fraud, 
and could not rely; on the _ strike 
clause was correct. St. Louis Bank 
Equipment, ete., Co. v. Rolling Fork 
Bank, 277 Fed. 774. (2) Charge that, 
unless jury found that shipment, 
complied ‘in all respects” with con- 
tract of sale, they must find for de- 
fendant. Société Bordelaise de Con- 
serves et Produits Alimentaires v. 
Wood, 188 App. Div. 267, 177 NYS 
14. (3) On custom of trade as to 
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instructions’? applies in actions for damages for 
breach of contract.7® 
testified to a fact alleged by defendant in his answer 
does not make it an admitted fact which need not 
be submitted to the jury.*® 


[§ 1039] b. Instructions. 
erally®® the court should properly instruct the jury 
on the law applicable to the case.4+ The court should 
correctly state the rights of the parties under the 
contract,°? and should instruct that recovery could 
not be had unless the contract was proved and that 
the one proved was the one declared on.** 
structions should conform to the pleadings and is- 
sues raised thereby,** and to the evidence,®® and 
should be sufficiently certain and explicit fairly to 


That a witness for plaintiff 


As in civil actions gen- 


The in- 


delivery. Gehl v. Milwaukee Produce . 


Co., 105, Wise 573, 81 NW 666. (4) 
On issue of fraud in inducement of 
the contract. Outcault Advertising 
Co. v. Young Hardware Co., 110 Ark. 
123; 161 “SW 142. ~.(5) On. issue rot 


quality. Stock v. Snell, 240 Mass. 
427, 134 NE 378. 
{b] Instructions held erroneous 


or properly refused as not conform- 
ing to issues.—(1) As to proof of 
contract, the only issue being wheth- 
er the old machinery was in as good 
condition then as on the date of the 
agreement, ordinary wear and tear 
excepted. Jowa Hlectric Co. v. Win- 
throp, 198 Iowa 196, 198 NW 14. (2) 
On recovery for goods rejected, and 
defendant’s right to set-off. Jack- 
son v. Du Quoin Coal Min. Co., 194 
Ill. 177, 62 NE 540. (8) Presuming 
a requirement of the contract: not 
pleaded or proved. Stafford v. Chris- 
tian, (Tex. Civ. A.) 79 SW 595. (4) 
Submitting question whether bulk of 
cabinets delivered corresponded to 
sample rather than whether number 
of defective cabinets delivered was 
so material as to justify cancellation. 
F. A. D. Andrea, Inc., v. Dodge, 15 
RY 2d) 1003 [rev LO EAT CDesaiie 
(5) Where only affirmative defense 
pleaded was that plaintiff had sold 
flour of same kind to defendants’ 
competitors in violation of its con- 
tract, it was error to admit evidence 
that flour delivered was not of kind 
or grade contracted for and to charge 
jury to find for defendants if this 
was true. Acme-Jones Co. v. Ellis 
Milling Co., 208 Ky. 216, 270 SW 843. 


[c] Where it is conceded at the 
trial that the proper method of de- 
livery was by tendering actual de- 
livery of the goods, a refusal to in- 
struct the jury that a tender of ware- 
house receipts was not sufficient is 
error. Gehl v. Milwaukee Produce 
Co., 116 Wis. 263, 98 NW 26. 


[d] Under general issue.—In an 
action by a seller against the buyer 
for failure to accept goods’ pur- 
chased, an instruction that it is nec- 
essary for the seller to prove readi- 
ness to deliver is not objectionable, 
as not corresponding to the issues in 
the case; there being a plea of the 
general issue, although the principal 
defense was an affirmative one of 


rescission. Iroquois Furnace Co. vy. 
Bignall Hardware Co., 201 Ill. 297, 
66 NE 237 [aff 102 Ill. A. 68]. 

fe] Harmless error.—In an ac- 


tion against a vendee for breach of 
a contract of sale,- where the time 
of delivery is not in issue, an in- 
struction that defendant waived the 
contract time for delivery is harm- 
less. Breneman vy. Kilgore, (Tex. 
Civ. A.) 35 SW 202. 

85. See cases infra this note. 

[a] Instructions held proper or 
erroneously refused.—(1) On the 
good faith of defendant in refusing 
to accept the goods. Carpenter y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
: 
: 
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present the issues.*® 


Virginia-Carolina Chemical Co., 98 
Washi, S5eSHe358 2)  Dhat, it) the 
contract was that defendant should 
take the goods only as he could use 
them, this would mean that he was 
to take them within a reasonable 
time, and that what was a reasonable 
time was for the jury under the evi- 
dence. Todd v. Grovier Produce Co., 
98 Kan. 137s 157 P 389. (8) That’ the 
buyer, by preventing the seller from 
performing, where the seller was 
ready, able, and willing to perform, 
breached the contract. Norfolk Ho- 
siery, etc., Mills Co. v. Aetna Hosiery 
Co., 124 Va, 221, 98 SE 48. (4) Per- 
mitting finding that delivery of in- 
stallment was delayed at the buyer’s 
request. Cupples Co. v. Mooney, 
(Mo. A.) 25 SW (2d) 125. (5) Where 
seller, because of embargo and car 
shortage, was not obliged at its peril 
to make equal monthly shipments of 
lumber under contract excusing delay 
for causes beyond its control, that 
if seller treated buyer fairly with 
reference to other customers and 
supplied it ratably, it did its duty to 
its customers with reference to ship- 
ments. Bradley Lumber, etc., Co. v. 
Cutler, 253 Mass. 37, 148 NE 101. 


[b] Instructions held erroneous or 
properly refused as not conforming 
to evidence.—(1) As to inspection of 
goods, Baird v. Pratt, 6 Ind. T. 38, 
89 SW 648. (2) Authorizing recov- 
ery of damages for purchaser’s re- 
fusal to accept wool in case of re- 
jection in bad faith. Abraham Fur 
Co. v. Cameron, 295 Pa. 408, 145 A 
578. (3) Authorizing recovery on 
tender, of which there was no proof. 
Redhead v. Wyoming Cattle Inv. Co., 
126 Iowa 410, 102 NW 144. (4) That 
affirmative statement of buyers’ rep- 
resentative, in rejecting a truck load 
of the tomatoes in answer to a ques- 
tion whether he intended in the fu- 
ture to turn down all tomatoes “of 
this grade,’ meant merely that buy- 
ers would not accept tomatoes which 
did not come up to the contract, and 
hence would not justify seller’s fail- 
ure to further deliver. Roberts v. 


Link, 142 Md. 676, 121 A 633. (5) 
That, as a matter of law, sellers 
never were ready, willing, and able 


to make shipments, in view of evi- 
dence that they had furnished buy- 
ers with shipper’s name and point of 
shipment, and had requested buyers 
to furnish the government permit for 
shipping the beans. Robinson  v. 
Liebman, 207 App. Div. 614, 202 NYS 
645. (6) That plaintiff must prove 
defendant made a‘denrand for the 
goods and if he failed to make that 
demand he should be found not guil- 
ty. West v. Ranney Refrigerator 
Co., 181 Ill. A, 424 [aff 261 Ill. 560, 
104 NE 182] (it is proper to refuse 
such an instruction, where the ac- 
tion is brought for breach of con- 
tract providing that defendant agrees 
to purchase certain goods of plain- 
tiff and the evidence shows that de- 
fendant refused to accept). (7) To 
find for defendant on contract, unless 
delivery of goods within time fixed 
therein was waived, in absence of 
evidence that parties considered time 
of the essence of the contract. Mar- 
shall v. Miller, 104 Okl. 144, 230 P 
494. (8) Im seller’s action for buy- 
er’s refusal to accept goods sold ac- 
cording to two sets of samples, to be 
delivered in two shipments, on buy- 
er’s refusal to accept goods deliv- 
ered by first shipment, and notice to 
seller not to deliver second shipment, 
requested charges referring merely 
to the first shipment, and ignoring 
the second shipment. Starr Jobbing 


The instructions must not be 
misleading,** or invade the province of the jury.’® 
The jury should be properly instructed on the meas- 
ure of damages applicable to the particular case.’® 
Where there has been an adequate instruction on 
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House v. May Hosiery Mills, 207 Ala. 
620, 98 S 572. (9) There being evi- 
dence to show that on defendant’s 
refusal to receive more flour, plaintiff 
ceased manufacturing any more for 
him, instructions based on the as- 
sumption that, after defendant re- 
fused to accept a carload, plaintiff 
proceeded to purchase and mill wheat 
with which to fill the remainder of 
the order, were properly refused. 
Stock v. Snell, 240 Mass, 427, 134 
NIX 378. 


86. See cases infra this note. 


[a] Instructions held sufficient.— 
(1) Generally. Schaff v. Hamilton, 2 
Nebr. (Unoff.) 577, 89 NW 614; Coxe 
y- Singleton, <139 N.1Co 361" 5426S 
1019. (2) As to fraudulent repre- 
sentations of plaintiff's agent as to 
plaintiff having contracts with other 
firms. Frayn v. Pennington, 93 Or. 
Sie iG Aura 2 Ol (3) On issue of 
fraud. Byars v. Hammock, 205 Ky. 
684, 266 SW 365. (4) On issue wheth- 
er sale of oranges rejected was by 
sample or by description, Lord v. M. 
N. Stout Co., 33 F. (2d) 60. (5) On de- 
fendant’s contention that it was not 
to be bound until contract was re- 
duced to writing and signed. Poca- 
hontas Guano Co. v. Collins-Plass Co., 
118 Va. 659, 88 SE 66. (6) On is- 
sues made by the pleadings and the 
measure of damages. Freiberg Ma- 
hogany Co. v. Batesville Lumber, 
ete., Co., 285 Fed. 485 [certiorari den 
261 U. S. 624, 43 SCt 519, 67 L. ed. 
832]. (7) Instruction which covers 
substantially defendant’s contention 
that it made no contract for the pur- 
chase of any specific quantity of 
wood, but only agreed to pay for 
whatever was delivered before it 
gave notice to discontinue deliveries, 
Eatonton Cotton Mills v. Park, 29 
Ga. A. 5038, 116 SE 18. 


[b] Instructions held erroneous 
or properly refused.—As being in- 
complete. Norfolk, etc, R. Co. v. 
Duke, 107 Va. 764, 60 SE 96 (reason- 
able time for performance); Car- 
penter v. Virginia-Carolina Chemical 
Co., 98 Va. 177, 35 SE 358 (instruc- 
tion as to bona fides of defendant). 


87. See cases infra this note. 


[a] Instructions héld misleading 
as to: (1) Acceptance of goods 
shipped without order by buyer. 


Carolina Portland Cement Co. v. Rop- 
er-Strauss-Ferst Co., 33 Ga. A. 511, 
126 SE 860. (2) Burden of proof. 
Cub Fork Coal Co. v. Fairmont Glass 
COP Lota SC24) 23s, (3) Buyer’s 
rights to countermand order, Green 
v. Lineville Drug Co., 167 Ala. 372, 
52 S 433. (4) Delivery. Gehl v. Mil- 
waukee Produce Co., 116 Wis. 263, 
93 NW 26. (5) Duty of plaintiff sell- 
ers properly to classify their crop of 
tobacco into leaf, lugs, and _ trash. 
Byars v. Hammock, 205 Ky. 684, 266 
SW 365. (6) Necessity of requiring 
the bulk of the goods to equal sam- 
ples in quality. Starr Jobbing House 
v. May Hosiery Mills, 207 Ala. 620, 
93 S 572 (requested charges ignoring 
certain contract provisions). (7) 
Performance. Kinney v. Ehrensper- 
16 Ala, A. 289, 77 S 439 [cer- 
iden 201 Ala. 695, 77 S 999] 
(where plaintiff claimed that steps 
were only to be manufactured and 
defendant claimed that they were to 
be erected and affixed to a building, 
an instruction to find for defendant 
if plaintiff was to ‘‘construct’’ them 
at the building was misleading). (8) 
Right of buyer to refuse to receive 
goods. Oden-Elliott Lumber Co. vy. 
Daniel-Gaddis Lumber Co., 215 Ala. 
392, 110 S 607. (9) Right to refuse 
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the questions of necessity of delivery, acceptance and 
receipt to constitute a completed sale, no further 
instruction need be given.?° 
be modified to state the law correctly.®? 


[§ 1040] c. Verdict and Findings. 


Requested charges may 


In accordance 


to accept lumber under a contract 
for delivery of ‘No. 3, common and 
better poplar.” Oden-FElliott Lum- 
ber Co. v, Daniel-Gaddis Lumber Co., 
210 Ala. 582,-98 S 730. (10) Sell- 
er’s duty to complete the manufac- 
ture of goods after buyer notified 
the seller after commencing con- 
struction that he would not accept 
them in order to entitle it to recover 
their value. Tri-City Gas Co. v. Con- 
nelly Boiler Works, 8 Ala. A. 650, 62 
St tasor (11) Terms of agreement. 
Mayflower Mills v. Hardy, 138 Va. 
138, 120 SE 861. (12) As omitting 
essential matters which jury should 
have considered on question of ten- 
der. Green v. Lineville Drug Co., 167 
Alas (ef oe) Looe 
88. See cases infra this note. 


[a] Instructions held to invade 
province of jury.—Western Mfg. Co. 
v. Kingman, 112 Fed. 246, 50 CCA 221 
(instruction that letter constituted a 
breach, when such was a question of 
fact, is properly refused); Schofield 
vy. Conley, 127 Mich. 712, 86 NW 129 
(instruction that there was no evi- 
dence of fraud); Brooke v. Laurens 
Milling Co., 84 S. C. 299, 66 SH 294 
(honesty of inspector of goods). 

[b] Preponderance of evidence.— 
An instruction that if the evidence 
is evenly balanced, or preponderates 
in favor of defendant, plaintiff can- 
not recover, is not objectionable, as 
requiring plaintiff to disprove the af- 
firmative defense of rescission, in 
view of a further instruction that, 
in order to avail itself of that de- 
fense, defendant must show rescis- 
sion by a preponderance of the evi- 
dence. Iroquois Furnace Co. v. Big-~ 
nall Hardware Co., 201 Ill. 297, 66 
NE 2387 [aff 102 Ill. A. 68]. 


89. Electric Products Co. v. St. 
Louis Theater Supply Co., (Mo. A.) 
273 SW 1385; Cherry v. Upton, 180 
N.C. 1,,203°SH) 912: 

{a] Instructions held proper.— 
Westinghouse Hlectric, etce., Co. v. 
Samson Iron Works, 234 Fed. 16, 148 
CCA 32 (on question of damages for 


installation and removal of goods); 


Brown v. Alsop, 152 N. C. 
261 (sale of sand). 


[b] Goods to be manufactured.— 
In an action for breach of a contract 
to purchase staves to be manufac- 
tured, if there is a question as to the 
number of staves manufactured at 
the time of the breach, it should be 
submitted to the jury to determine 
under instructions giving the appro- 
priate measure of damages applicable 


114, 67 SE 


‘to the staves made and those not 


made at the time of the breach, and 
an instruction stating a single meas- 
ure of damages as applicable to both 
classes is erroneous. Mangold Stave, 
etc., Co. v. Lucas E. Moore Stave Co.. 
197 Fed. 20; 116 CCA .542. 

[ce] Instructions held improper.— 
In an action for damages for the buy- 
er’s refusal to accept and pay the 
contract price for potatoes sold and 
delivered, it was not sufficient to in- 
struct the jury “to allow such sum 
as you find the damages to be,” sub- 
ject to the duty imposed on plain- 
tiff to mitigate the loss, Cherry vy. 
Upton, 180. IN- Ce 1.103) SH 912: 

90. Urbansky v. Kutinsky, 
Conn. 22, 84 A 317. 


91. Maricle v. McAlister Fuel Co., 
5b Tex. Civ. A. 4178, 121 Sw 2270 


[a] Thus where defendant plead- 
ed a general denial and there was no 
evidence that defendant refused to 
accept the coal because it was not 
the kind specified, a charge that, if 
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with the general rules applicable to verdicts and 
findings in civil actions®? a verdict cannot be sus- 
tained which awards damages clearly against the 
evidence and inconsistent therewith,®* which is based 
upon an erroneous estimate as to the quantity of 
goods to be delivered under the contract,?* or which 
shows that the jury misunderstood the case and the 
A verdict on a cause 
of action for refusal in advance to accept goods 
to be manufactured does not necessarily involve a 
decision on a cause of action for refusal to accept 
The verdict or findings must not 
Findings are construed so as to 
The, findings must be per- 
tinent to the issues,®® and supported by the evi- 
The absence of a finding on an immaterial 


instruetions of the court.?® 


goods tendered.°®® 
be inconsistent.°7 
uphold their validity.°’ 


dence.! 


the coal shipped on defendant’s order 
was not the coal specified in the con- 
tract, the jury would find for defend- 
ant was properly modified by adding, 
“provided defendant refused to ac- 
cept said coal’ on such grounds. 
Maricle v. McAlister Fuel Co., 55 
Tex. Civ. A. 178, 121 SW 221. . 


92. See Trial [38 Cye 1868 et seq]. 

93. Falkenberg v. O’Neill, 88 NYS 
378. 

94. Bedell v. Kowalsky, 99 Cal. 


236, 33 P 904. 


95. Falkenberg v. O'Neill, 88 NYS 
378. 

96. Fleischer v. Steinfeld, 127 NYS 
1067. 

$7. See cases infra this note. 

[a] Findings or verdict held not 


inconsistent.—(1) Special verdict that 
contract alleged in first cause of ac- 
tion was not made and general ver- 
dict on contract alleged in second 
-cause of action. Forest Products Co. 
Vv. Dant, 117 Or: 637, 244 P 531: [@) 
Finding that the seller complied with 
the contract, and other findings that 
he did not pile and stack the lumber 
for drying as required by the contract, 
the jury manifestly intending that 
the contract was complied with ex- 
cept in those particulars. Jordan v. 
Morgan, (Tex. Civ. A.) 154 SW 599. 


[b] Finding or verdict held incon- 
sistent.—Findings that the seller of- 
fered to deliver goods and performed 
all the conditions of the agreement 
on his part to be performed, and was 
at all times ready, able, and willing 
to deliver, but that the buyer, in vio- 
lation of his contract and without 
just cause, refused to accept the 
goods, and that their reasonable mar- 
ket value at the time of the offer of 
delivery was less than thé selling 
price, and a further finding that the 
seller had not suffered damage in any 
amount, and was not entitled to re- 
cover damages. Meyer v. White, 54 
Gales) 29350201 PB 801. 

98. See Trial [38 Cyc 1901]; 
cases infra this note. 

[a] Findings construed.—Lillie v. 
Weyl, 45 Cal. A. 607, 188 P 619 (find- 
ings that the potatoes were sold by 
plaintiff at the market value thereof 
at the time when it was the duty of 
defendant to have accepted them); 
Jordan v. Morgan, (Tex. Civ. A.) 154 
Sw 599 (where the jury found that 
‘not all” of the lumber which a buy- 
er refused to accept was stacked for 
drying as required by the contract, 
and it appeared that the buyer ac- 
cepted part of the lumber after di- 
recting discontinuance of delivery, 
the finding would be construed as a 
finding that only that accepted was 
properly stacked; there being no evi- 


and 
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recoverable. 


dence that any additional lumber was 
so stacked). 

99. Lillie v. Weyl, 45 Cal. A. 607, 
188 P 619. 

I.) Rock vy. Petty Store. Co., 
A.) 224 SW 5. 

2. Peterson v. Mineral King Fruit 
Co., 140 Cal. 624, 74 P 162 (holding 
that the absence of findings that the 
goods were graded as provided in the 
contract of sale, and were tendered 
at the place specified, is immaterial, 
where the court finds that the refusal 
to accept was based solely on the 


(Mo. 


ground that the goods were not 
sound, merchantable, and of proper 
quality). 


8. Damages generally see Damages 
il MOR ewiey OO 


4 See Damages § 52. 


5. U. S.—Manhattan City, etc., R. 
Co. v. General Electric Co., 226 Fed. 
173, 141 CCA 171; Page v. Levenson, 
281 Fed. 555; Skeele Coal Co. v. Arn- 
old, 200 Fed. 393,,118 CCA 545 [cer- 
tiorari den 226 U. S. 612 mem, 33 SCt 
219 mem, 57 L. ed. 381 mem]. 


Conn.—Torkomian vy. Russell, 
Conn. 481, 97 A 760. 


Rae ee ee v. Dine, 170 NE 


90 


Minn.—Baessetti v. Shenango Fur- 
nace Co., 122, Minn. 335, 142 NW 322. 

Mo.—J. E. Stewart Produce Co. v. 
Gamble-Robinson Commn. Co., 189 
Mo. A. 654, 175 SW 319. 

N. Y.—Farrish Co. v. Harris Co., 
122 Mise. 611,.204 NYS 688. 

Pa.—Jessup, etc., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 483, 147 A 519. 

Eng.—In re Vic Mill, Ltd., [1913] 1 
Ch. 465. 

Can.—Kohler v. Thorold Natural 
Gas Co:,,52 Can. S.C. 514. 

Ont.—Brunswick Balke Collender 
Co. of Canada, Ltd. v. Falsetto, 34 
Ont. L. 386, 9 OntWN 27, 25 DomLR 
848. . 

fa] In Oklahoma, under Comp. St. 
(1921) § 6013, providing that no per- 


son can recover a greater amount of: 


damages for the breach of an obliga- 
tion than he could have gained by 
full performance of the contract, if 
on the buyer’s refusal to accept goods 
to be procured by the seller, the sell- 
er averted a loss by not procuring the 


goods, such fact must be considered 
in estimating the damages. Henry H. 
Gross Co. ve “Bell Oil mete; mCo.e29 


Okl. 188, 263 P 1105. 
6. Uniform Sales Act § 64 (1). 
7. See statutory provisions. 


8. U. S.—Hollandsworth v. Wil- 
liam Mead Tie Co., 26 F. (2d) 33; 
Brunswick-Balke-Collender Co. NG 


*By BERNARD J. KENNY (§§ 1041-1045). 
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issue is not ground for objection where the material 
facts are covered by the findings.” : 

[§ 1041] 6. Damages**—a. In General. 
other civil actions generally,* the primary purpose 
of awarding the seller damages is to put him in the 
same position as he would have been had the buyer 
performed,® and by the Uniform Sales Act,® and by 
statute in various states,? and by judicial decision, 
as a general proposition, the measure of damages for 
breach of contract by the buyer is the estimated loss 
directly and naturally resulting in the ordinary 
course of events from the breach.® 
ages which are not the natural and probable result 
of the breach or which cannot fairly be considered 
as within the contemplation of the parties are not 
The rules of damages are not inflex1- 


in 


As 


However, dam- 


Wisconsin Mat Co., 24 F. (2a) 78; 


Druckman se Forsyth Furniture 
Lines, 22 F. (2d) 59; Westinghouse 
Electric, ete., Co. v. Samson Iron 


Works, 234 Fed. 16, 148 CCA 32. 


Cal.—Coburn v. California Port- 
land Cement Co., 144 Cal. 81, 77 P 771. 

Colo.—Maher y. Wiesman, 82 Colo. 
320, 259 P 1027; Empson Packing Co. 
v. Hopkins, 66 Colo. 421, 182 P 876. 


Conn.—Allen v. Jarvis, 20 Conn. 38. 


Ga.—Owens v. Fuller, 27 Ga. A. 368, 
108 SE 312; Carolina Portland Cement 
Co. v. Columbia Impl. Co., 3 Ga. A. 483, 
60 SH 279. . 


Ill.—Anderson v. Pan American Mo- 
tors, Corp.,| 232> IPA. J2%s8, Codyeava 
She ees Educational Co., 131 Ill. A. 

In'd.—Dolman v. Studebaker, 52 Ind. 
286; Taylor v. Capp, 68 Ind. A. 598, 
121 NE 37: 


Iowa.—cC. L. Percival Co. v. Sea, 207 
Iowa 245, 222 NW 886 [cit Cyc]. 


Ky.—Coal Run Min. Co. v. Inter- 
state Coal, etc., Co., 198 Ky. 456, 248 
SW 1024. 


La.—Alonzo v. Westfeldt, 163 la. 
198, 111 S675; Terrell v. Alexandria 
AUTO Cone la tian Aan O25, Leber Tone 


Mass.—Hall v. Paine; 224 Mass. 62, 
112 NE 153, LRA1917C 737; Barrie 
v. Quimby, 206 Mass. 259,.92 NE 451; 
Barry v. Cavanagh, 127 Mass. 394. 


Mo.—Frederick v. Willoughby, 136 
Mo. A. 244, 116 SW 1109. 


Nev.—Holland v. Rock, 50 Nev. 340, 
259 P Alb. 


N. J.—Bixler v. Finkle, 85 N. J. L. 
TI, 88 A 846. 

Pa.—Jessup, ete., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 483, 147 A 519. 

Tex.—Beaumont Cotton Oil Mill Co. 
NV. Sanders, .(Civi -Aq) (203  SWa sues 
Ogburn-Dalechau Lumber Co. v. Tay- 
lor, 59 Tex. Civ. A, 442, 126 SW 48. 

Eng.—In re Vic Mill; Ltd., [1913] 
1 Ch. 465. 


aes Green ‘vy. Dennison, 21 Man. 


Ont.—Mason &_ Risch, 
Christner, 48 Ont. L. 8. 


[a] Breach of condition.—Where a 
deduction in price is made on the sale 
of a slave on condition that the buyer 


Teta avs 


will not remove him from the state, 


the seller may recover the amount 
of the deduction on a breach of the 
condition. Oldham v. Bentley, 6 B. 
Mon. (Ky.) 428. 

9. U.S.—Weld v. Victory Mfg. Co., 
205 Fed. 770. : 

Cal.—MacRae v. Heath, 60 Cal. A. 
64, 212 P 228; Maloney v. Houston, 
51 Cal. A. 585, 197 P 661. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ble and depend to a large extent on the circumstances 
of the particular case.1° The Uniform Sales Act is 
merely declaratory of the common law.'! The seller, 
however, is ordinarily not entitled to damages if 
he is in default in performance of the contract.'? In 
the case of a part performance the seller is entitled 
to damages by reason of the breach as to the re- 
mainder.t* In case of an unreasonable delay in re- 
ceiving and accepting the goods the purchaser is 
liable for the damages necessarily caused by such 
delay,'* and on the failure of the purchaser of tim- 
ber to cut and remove it, damages sustained by the 
seller by being deprived of the use of the land for 
cultivation may be recovered.!® So also, if the buy- 
er is to receive the goods in deliveries of a certain 
amount per day, the measure of damages for failure 
to take them in such amounts is the cost and ex- 
penses caused to the seller by such failure.1® Where 
an article is delivered by a manufacturer to a pro- 
spective buyer to be tested, with the option of buy- 
ing or returning it at a certain date, and he neither 
buys nor returns it, the manufacturer is entitled to 
recover the value of the article if it cannot be re- 
turned, and interest on such value during the period 


Ind.—Allyn v. Burns, 37 Ind. A. 223, 
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contract price and the closing price 
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of wrongful detention up to the time of the trial as 
damages for such detention.17 


What law governs.'* It has been held that the 
measure of damage is to be controlled by the law of 
the place of performance of the contract.!? 


Nominal damages. As in the case of other civii 
actions generally,?° the seller is entitled at least to 
nominal damages for the breach of contract by the 
buyer,?! and in the absence of a showing of actual 
damages, the seller is entitled to no more than nom- 
inal damages.?? So if there is no proof of the mar- 
ket value or of the absence of such a value, so as to 
let in proof of another standard of value, plaintiff 
is at least entitled to nominal damages;”* but in the 
absence of such proof he cannot recover more than 
nominal damages.?* If the market value of the 
goods at the time and place of performance equals 
or exceeds the contract price, the seller cannot re- 
cover more than nominal damages.?° 


Exemplary damages. As in other civil actions for 
breach of contract,?® exemplary or vindictive dam- 
ages will not be allowed,** unless authorized by stat- 
ute.?§ 


Eng.—Macklin v. Newbury Sani- 


76 NE 636. 


Ky.—Federal Lumber Co. v. Reece, 
116 SW 783 


La.—J. P. Hudson, etc., Co. v. 
ehauss Cox, L6G) la. 912 LSS) 8. 


Or.—Rose v. U. S. Lumber, 
Co. 108-Ors 237, 206 Pri71: 


Pa.—Jones v. woe 91g Paes: 


Alta.—Barkley Winnychuk, 
[1926] 4 Domine 538, [1926] 3 West 
Wkly 327. 

{a] Loss of goods.—Although a 
buyer of oil was informed that if it 
did not ‘take the oil as required by 
the contract, the seller would lose oil 
through seepage, etc., the buyer was 
not liable for oil lost by seepage, by 
reason of an increase in the number 
of wells in the vicinity, or in the ac- 
tivity of new wells, or in the greater 
activity of old wells on adjoining 
properties. Magna Oil, ete., Co. v. 
White Star Refining Co., 280 Fed. 52. 

[b] “Hedging” by seller.—A 
breach of a contract for the purchase 
of cotton for future delivery was held 
not to render the purchaser liable in 
damages for a loss by the sellers on 
cotton which they purchased on the 
exchange for the purpose of hedging. 
Weld v. Victory Mfg. Co., 205 Fed. 
770. 

[ec] Salesman’s commission.—A1|- 
though a salesman may recover as 
damages the commission on the sale 
which he would have made had the 
buyer performed, he cannot recover 
it as damages where the buyer did not 
know that the seller was merely an 
agent selling on commission as in 
such case it cannot be said that such 
damage was within the contemplation 
of the parties. Barkley v. Winny- 
chuk, (Alta.) [1926] 4 DomLR 538, 
[1926] 3 WestWkly 327. 


10. Virginia Iron, etc., Co. v. Lake, 
etc., Coal Corp., 93 W. Va. 155, 116 SE 
145. 


les Harrish= Co, v. Harris’ Co, 122 
Mise. 611, 204 NYS 6388. 


12, Byars Vv. Hammock, 9205) Ky. 
684, 266 SW 365. But see Lancaster 
Vaed ha Durmerné: Co. ltd., pl9e24) 2 
K. B. 222 (where under the provisions 
of a contract, which were the condi- 
tions and rules of the London Corn 
Trade Association, the sellers, not- 
withstanding their involuntary de- 
fault, were entitled to recover from 
the buyers the difference between the 


God- 


etc., 


properly declared by the association). 


13. Jackson v. Washington, ete., 
Hlectric Co., 35 App. (D. C.) 41; Pen- 
nington v. Illinois Steel Co., 62 Fla. 


251, 56 S 687; Bach v. Lafayette City 
Council, 13% ae 549; Smith v. Keith, 
ete., Coal Coy 36) MolA., 567. 


14. Dibble v. Corbett, 18 N. Y. Su- 
per. 202; 9 Abb. Pr. 200. 
et Furstenburg v. Fawsett, 61 Md. 


16. International Contracting Co. 
v. McNichol, 105 Fed. 553 (where the 
contract was to receive gravel to be 
delivered by the seller at the rate of 
a certain number of cubic yards per 
day). 

17. Redmond v. American Mfg. Co., 
121 N. Y. 415, 24 NE 924 (holding that 
in such case interest on the value and 
not the value of the use is the prop- 
er measure of damages for the deten- 
tion). 

18. Generally see Damages § 57. 


19. Randolph Grocery Co. v. Lam- 
born, 3 F, (2d) 139; Bell v. Lamborn, 
2 F. (2d) 205. 


[a] Bhus a contract consummated 
and to be performed in Georgia was 
governed by the law of Georgia, al- 
though the buyer’s offer was wired 
from another state. Bell v. Lamborn, 
2-F. (2d). 205. . 

20. See Damages §§ 58-67. 

21. Centennial Electric Co. 
Morse, 227 Mass. 486, 116 NE 901: 
Thomas Gordon Malting Co. v. Bar- 
tels Brewing Co., 206 N. Y. 528, 100 
NE 461; National Cash Register Co. 
v. Schmidt, 48 App. Div. 472, 62 NYS 
Qbize 


[a] Waiver of right.—Where the 
buyer refused to receive goods or- 
dered, a statement of the seller taat, 
if buyer could not use them, he would 
dispose of them and could do so at 
better prices, did not waive the sell- 
er’s right to nominal damages. Cen- 
tennial Electric Co. v. Morse, 227 
Mass. 486, 116 NE 901. 


22. Ala.—Nashville, etc., R. Co. v. 
Wood, 171 Ala. 382, 54 S 753. 

Colo.—McCrea v. Ford, 24 Colo, A. 
506, 1385 P 465. 

Ill.—Turney v. Peoria Grape Sugar 
Co., 65 Dll. A. 656. 

Mo.—Stix, ete., Dry Goods Co. v. 
Ottawa Realty Co., 273 Mo. 376, 202 
SW 577. 


tary Laundry, 63 Sol. J. 337. 
N. S.—Crowe v. Gough, 44 N. S. 248. 


23. Cal—Lund v. Lachman, 29 
Cal cae c3 12d 54P .2955% 


Ind.—Fell v. Muller, 78 Ind. 507. 


Fry sonia cs Hak CA v. Lesh, 85 Mo. A. 

N. J.—Bixler v. Finkle, 85 N. J. L. 
77, 88 A 846. 

N. Y.—Roussos v. Christoff, 224 
App. Div. 276, 230 NYS 185; Petigor 
v. Ward, 36 Misc. 816, 74 NYS 867. 

Sask.—Sawyer Massey ee utd. wv: 
Srlachetka, 5 Sask. L. 22 

24. Indiana Canning ee v. Priest, 
16 Ind. A. 445, 45 NE 618; Brown v. 
Trinidad Asphalt Mfg. Co., 210 Mo. 
260, 109 SW 22; Lathrop-Marshall 
Grain Co. v. Nash, (Tex. Civ. Al) 02/82 
SW 824 

25. U. S.—Sloss-Sheffield Steel, 
etc., Co. v. Stover Mfg.,-etc., Co., 37 
FE. @day S876; Milton v2" H.-C... Stone 
Lumber Co3 36 Bis (2a) 580 Sates 
F. (2d) 583]; Skeele Coal Co. v. Ar- 
nold, 200 Fed. 393, 118 CCA 545 [cer- 
tiorari den 226 U. S. 612 mem, 33 SCt 
219 mem, 57 L. ed. 381 mem]. 


Ala.—Wheeler v. Cleveland, 170 Ala. 
426, 54 S 277. 


Cal.—Hill v. 
P 406. 

Ill.—Foos v. Sabin, 84 Ill. 564; Ford 
Motor Co. v. Fry, 203 Ill. A. 46. 


Mo.—Boston vy. Alexander, 185 Mo. 
A. 16, 171 SW 582. 

N. Y.—Thomas Gordon Malting Co. 
v. Bartels Brewing Co., 206 N. Y. 528, 
100 NE 457, 461; Sheldon v. Argos 
Mere. Corp., 194 App. Div. 472, 185 
coe 513 [aff 233 N. Y. 585, 135 NE 

Or.—Rose v. U. S. Lumber, etc., Co., 
NOSMOM ES pad binkeewleals 

Ss. D.—Zimmerman v. Grover, 
NW 59. 


Utah.—Love v. St. Joseph Stock 
Yards (Cos 51: Utah 305, 169 PB 95ue 

Wis.—Garner v. Charles A. Krause 
Milling Co., 193 Wis. 80, 213 NW 
637. 

26. See Damages § 272. 

27. Manhattan City, etce., R. Co. v. 
General HPlectric Co., 226 Fed. 178, 141 


McKay, 94 Cal. 5, 29 


225 


ae 171; Smith v. Sherwood, 2 Tex. 
28. McDaniel vy. Monroe, 63 S. C. 


307, 41 SE 456. 


1050 [55 C.J.] 


[§ 1042] b. Nonacceptance of Goods?®—(1) In 
On the buyer’s refusal 
to receive and pay for goods under the contract 
which are in the seller’s possession ready for delivery 
and for which there is an available market, in the ab- 


General—(a) General Rule. 


SALES 


sence of special circumstances and in some jurisdic- 


§ aK Obligation to accept see supra 
Nonacceptance of stock see Corpo- 
rations § 1095. 


30. See statutory provisions. 


31. Ala.—Holt v. Montgomery, 212 
Ala. 235, 102 S 49; Kerlin-Patterson 
Lumber Co. v. Eufaula Hardware Co., 
20d tAla.- 687,101) S) 623% 
Hardware Co. v. Bemis Bros. Bag Co., 
208 Ala. 394, 94 S 567; Patterson, 
etc., Lumber Co. v. Daniels, 205 Ala. 
520, 88 S 657; Georgia Cotton Oii Co. 
v. Carlisle Seed Co., 200 Ala. 226, 75 


S 984; Central of Georgia R. Co. v. 
Isbell, 198 Ala. 469, 73 S 648; Cran- 
dall Pettee Co. v. Jebeles, etce., Con- 


fectionery Co., 195 Ala. 152, 69 S 964, 
Gwin v. Hopkinsville Milling Co., 190 
Ala. 346, 67 S 382 [cit Cye]; Scruggs 
Veopmiddle: E71) Ala, c850,/cb4 2S) 641% 
Wheeler v. Cleveland, 170 Ala. 426, 54 
S$ 277; Gate City Cotton Mills v. Rose- 
nau Hosiery Mills, 159 Ala. 414, 49 S 
228; ‘Davis. v. Adams, 18. Ala. 264; 
Steele By-Products Co. v. McGee, 19 
Ala. A. 29, 94 S 268;' Jebeles, etc., Con- 
fectionery Co. v. Crandall-Pettee Co., 
16 Ala. A. 338,.77 S_932. 


Ark.—De Lukie v. American Petro- 
leum Co., 170 Ark. 453, 280 SW 669; 
Jerome Hardwood Lumber Co. v. Da- 
vis Bros. Lumber Co., 161 Ark. 197, 
255 SW 906; Laser Grain Co. v. Ten- 
nessee Fibre Co., 130 Ark. 494, 197 SW 
1166; Tedford Auto Co. v. Horn, 113 
Ark. 310, 168 SW 1338; Kirchman v. 
Tuffli Bros. Pig Iron, ete., Co., 92 Ark. 
111, 122 S 239; Nelson v. Hirschberg, 
70 Ark. 39, 66 SW 347; Morris v. 
Cohn, 55 Ark. 401, 17 SW 342, 18 SW 
384; Glasscock v. Rosengrant, 55 Ark. 
376, 18 SW 379. 


Colo.—Colorado Milling, ete., Co. v. 
Lallier, 73 Colo. 446, 216 P 531; Mc- 
Crea v. Ford, 24 Colo. A. 506, 135 P 
465; Kincaid v. Price, 18 Colo. A. 73, 
FAD Magi lesey, 


Conn.—Sabas v. Gregory, 91 Conn. 
ae? 98 A 293; Allen v. Jarvis, 20 Conn. 


Del.—Terry v. American Fruit 
Growers, 33 Del. 497, 139 A 259; G. W. 
Baker Mach. Co. v. U. S. Fire Appara- 
tus Co., 11 Del.-Ch. 386, 97 A’ 613. 


Ida.—O. A. Olin Co. v. Lambach, 35 
Tda. 767, 209 P 277, 44 ALR 354. 


I1l.—Murray v. Doud, 167 Ill. 368, 
47 NE 717, 59 AmSR 297 [aff 63 Ill. 
A, 247]; Kadish v. Young, 108 Ill. 170, 
43 AmR 548; Sanborn v. Benedict, 78 
Ill. 309; McNaught v. Dodson, 49 Ill. 
‘446; Marshall Milling Co. v. Rosen- 
bluath, “231 Lily A.» 3255 Juilliard » v. 
Friedman, 191 Ill. A. €09; United 
Flour Mills Co. v. Kryda, 185 Ill. A. 
610; George J. Cooke Co. v. Hell, 175 
Tll. A. 532; Briggs v. Joseph, etc., Co., 
175 Ill. A. 438; Cody v. American Ed- 
ucational Co., 131 Ill. A. 240; James 
re Rice Co; v. Penn Plate Glass Co., 
88 Ill. A. 407; Thurman vy. Wilson, 7 
PEAY 312; 


Ind.—Dwiggins v. Clark, 94 Ind. 49, 
48 AmR 140; Pittsburgh, etc., R. Co. 
Vv. )Hleek, 50 Ind. 303, 19 AmR ie 
Mertz v. Wallace, (A.) 169 NE 333: 
Taylor v. Capp, 68 Ind. A. 593, 121 NE 
37; Dill v. Mumford, 19° Ind. A. 609, 
49 NE 861; Browning v. Simons, 17 
Ind. A. 45, 46 NE 86; Ridgley v. Moo- 


ney, 16 Ind. A. 362, 45 NE 348; Neal 
Me Ps bil ae 5 Ind. A. 147, 31 NE 
48. 


lowa.—New Prague Flouring Mill 
Co. v. Spears, 194 Iowa 417, 189 NW 
815; Kinser v. McMurray, 190 Iowa 


McAnelly: 


1329, 181 NW 691; Art-Aseptible Fur- 
niture Co. v. Shannon, 159 Iowa 225, 
140 NW 358; Hamilton v. Finnegan, 
117 Iowa 623, 91 NW 1039; Osgood v. 
Bauder, 75 Iowa 550, 39 NW 887, 1 
LRA 655; McCracken v. Webb, 36 
Iowa 551. 


Kan.—Neiswender v. Bolen, 1138 
Kan. 271, 214 P 96; Lawrence Can- 
ning Co. v. H. D. Lee Mercantile Co., 
5 Kan. A. 77, 48 P 749. 


Ky.—Barney v. Jolly Hoop Co., 172 
Ky. 99, 188 NW 1094; Ayer, etc., Tie 
Co. v. O’Bannon, 164 ‘Ky. 34, 174 SW 
783; Gaines v. R. J. Reynolds Tobacco 
Co., 1638 Ky. 716, 174 SW 482; Hyman 
v. H. H. Snyder Co., 159 Ky. 354, 167 
SW 146; Indiana Tie Co. v. Landrum, 
137 Ky. 769, 127 SW 141; Williams v. 
Jones, 1 Bush 621; Sanders v. Bond, 
66 SW 635, 23 KyL 2084; Singer Mfg. 
Co. v. Cheney, 51 SW 813, 21 KyL 550; 
Miller v. Burch, 41 SW 307, 19 KyL 
629; Saur v. Sayres, 11 Ky. Op. 52. 

La.—Mutual Rice Co. v. Star Bot- 
tling Works, 163 La. 159, 111 S 661; 
Washburn Crosby Co. v. Riccobono, 
162. as 698, AIT S 765 icheite Cyelh, 
Wertham Bag Co. v. Roanoke Mercan- 
tile Co., 157 La. 312, 102 S 412; Shu- 
shan v. Vilensky, 12 La. A. 183, 124 S 
5625" . Cyrus > W. Seott “Mie: Co. v. 
Stoma, 10 La. A. 469, 121 S 335; Belle 
Alliance Co., Ltd. v. International 
Molasses Co., 8 La. A. (Orleans) 176. 

Me.—Bonney v. Blaisdell, 105 Me. 
121, 73 A 811. 

Md.—Devoine Co. v. International 
Co., 151 Md. 690, 136 A 37; Dimmick 
v. Hendley, 117 Md. 458, 84 A 171; 
Furstenburg v. Fawsett, 61 Md. 184. 

, Mass.—Sorrells v. Ancona Co., 250 
Mass. 381, 145 NE 564; Edelstone v. 
Schimmel, 233 Mass. 45, 123 NE 333; 
Kehlor Flour Mills Co. v. Linden, 230 
Mass. 119, 119 NE 698; Centennial 
Electric Co. v. Morse, 227 Mass. 486, 
116°NE 901; Stock v. Snell, 213 Mass. 
449, 100 NE 830; Cumberland Glass 
Mfg. Co. v. Wheaton, 208 Mass. 425, 
94 NE 803; Barrie v. Quimby, 206 
Mass. 259, 92 NE 451; Moffatt v. Da- 
vitt, 200 Mass. 452, 86 NE 929; Hough- 
ton v. Furbush, 185 Mass. 251, 70 NE 
49; Barry v. Cavanagh, 127 Mass. 394. 

Mich.—Balsom ' v. Tribbett, 197 
Mich. 620, 164 NW 261; Mohr Hard- 
ware Co. v. Dubey, 136 Mich. 677, 100 
NW 127; Brownlee v. Bolton, 44 Mich. 
218, 6 NW 657. 


- Minn.—Minneapolis Iron Store Co., 
v. E. G. Staude Mfg. Co., 153 Minn. 
107, 189 NW 596; Baessetti v. Shen- 
ango Furnace Co., 122 Minn. 335, 142 
NW 322. 

Mo.—Brown v. Trinidad Asphalt 
Mfg. Co., 210 Mo. 260, 109 SW 22; 
Mexico First Nat. Bank v. Ragsdale, 
171 Mo. 168, 71 SW 178; Rickey v. 
Tenbroeck, 63 Mo. 563; Whitmore v. 
Coates, 14 Mo. 9; Wisconsin, etc., 
Lumber Co. v. Buschow Lumber Co., 
(A.) 257 SW 840; Consolidated Flour 
Mills Co. v. Miller, (A.) 2388 SW %10; 
Zimmerman vy. T. C. Bottom Produce 
Cone CA.) 192) Swe 1038 Boston: wv. 
Alexander, 185 Mo. A. 16, 171 SW 582; 
Frederick v. Willoughby, 136 Mo. A. 
244, 116 SW 1109; Nelson v. Hirsch, 
etc., Iron, etc., Co., 102 Mo. A. 498, 77 
SW 590; Halliday v. Lesh, 85 Mo. A. 
285; Parlin, etc., Co. v. Boatman) 84 
Mo, A. 67; Gaibout v. Clark, 24 Mo. 
A. 426. 

Nebr.—Bell Oil, ete., Co. v. A. B. A. 
Independent Oil, ete., Co., 111 Nebr. 
18, 195 NW 461; Jobbers’ Overall Co. 
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tions by express statutory provision®® the measure 
of damages, is the difference between the contract. 
price and the lesser market value at the time when 
and at the place where the contract should have 
been performed,*1 and not the full contract price of 


\ 


v. EB. R. Deputy Co., 109 Nebr. 703, 192 
NW 210; Spiegal v. Alpirn, 107 Nebr. 
233, 185 NW 415; Fahey v. Updike El. 
Co., 103 Nebr. 245, 171 NW 50; Taco- 
ma Mill Co. v. F. H. Gilcrest Lumber 
Co., 90 Nebr. 104, 1832 NW 926; Funke 
v. Allen, 54 Nebr. 407, 74 NW 8382, 69 
AmSR 716; Lincoln Shoe Mfg. Co. v. 
Sheldon, 44 Nebr. 279, 62 NW 480; 
oes v. Kiene, 28 Nebr. 216, 44 NW 


N. H.—Haines v. Tucker, 50 N. H. 
307; Gordon v. Norris, 49 N. H. 376; 
Rand v. White Mountains R. Co., 46 
ING idan 

Nev.—Turner Lumber Co. v. Tono- 
pah Lumber Co., 38 Nev. 338, 145 P 
Ora Lost aoe. 


N. H.—Davis v. New England Cot- 
ton) Yarn Cov, 77, N: Be -403,092. Al (323 
Bates-Street Shirt Co. v. Place, 76 N. 
H. 448, 84 A 47. 


N. J.—Massman vy. Steiger, 79 N. J. 
L. 442, 75 A 746. 

N. M.—Rounsavall v. H. Herstein 
Seed Co., 25 N. M. 626, 186 P 1078. 


N. Y.—Franklin Sugar Refining Co. 
v. Lipowicz, 247 N. Y. 465, 160 NE 916; 
Todd v. Gamble, 148 N. Y. 382, 42 NH 
982, 52 LRA 225; Windmuller v. Pope, 
107 N. Y. 674, 14 NE 436; Bigelow v. 
Legg, 102 N. Y. 652 mem, 6 NE 107, 
1 Silv. A. 32; Mason v. Decker, 72 N. 
YY." -595, 28 MAR P90 tifati4 2acN: Se 
Super. 115]; Bridgford v. Crocker, 60 
Ne Y. -627.\[atk “3 Thomps.ce& ©. e2730; 
Cahen v. Platt, 59 N. Y. 348, 25 AmR 
203 [Laff 40 N. Y. Super. 483]; Pollen 
v. Le Roy, 30 N. Y. 549; Roussos v. 
Christoff, 224 App. Div. 276, 230 NYS 
185; Goepel v. Kurtz Action Co, 179 
App. Div. 687, 167 NYS 347; Van 
Olinda v. Whitehead Bros. Co., 168 
App. Div, 589, 154 NYS 339; Wyllys 
Co. v. Nixon, 165 App. Div. 373, 150 
NYS 944 [rev on other grounds sub 


nom. Phelps-Stokes BHstate, Ine. v. 
Nixon e222) IN. GY Sosa ING eas 
Poel v. Brunswick-Balke-Collender 


Co.,. 159 App. Div. 365, 144. NYS, 725 
[rev on other grounds 216 N. Y. 310, 
110 NE 619]; Netter v. Trenton 
Whisk Broom Works, 140 App. Div. 
287, 125 NYS 141; Belle of Bourbon 
Co. v. Leffler, 87 App. Div. 302, 84 
NYS 385; National Cash Register Co. 
Vv. Schmidt, 48 App. Div. 472, 62 NYS 
952; Fletcher v. Jacob Dold Packing 
Co., 41, App. Div. 30) Sean YS se ie 
Deery v. Williams, 27 App. Div. 131, 
50 NYS 138; Gray v. New Jersey Cent. 
R. Co., 82 Hun 528, 31 NYS 704; Hew- 
itt v. Miller, 61 Barb. 567; Billings 
v. Vanderbeck, 23 Barb. 546; Stanton 
v. Small, 5 N. Y. Super. 230; Schwartz- 
enbach vy. Haas, 36 Misc. 806, 74 NYS 
884; Lowas Garage Co. v: Scheer, 199 
NYS 748; Braun v. Angonoa, 185 NYS 
832; Kingston Braid Mills v. Aboff, 
179 NYS 127; Michael vy. Floridine 
Mfg. Co., 167 NYS 244; Perlman v. 
Levy, 109 NYS 785; New York, etc., 
eee Pav. Co. v. Howell, 7 NYst 

N. C.—Cherry v. Upton, 180 N. Cc. 1, 
108 SE 912; Statesville Flour Mills 
Comes Wayne Waring ae Cox, dat 
N. C. 708, 88 SH 771 


N. D. Minneapolis Threshing 
Mach. Co. v. McDonald, 10 N. D. 408, 
SIT INIWi 993; 


Oh.—Cullen v. Bimm, 37 Oh. St. 236; 
Nixon v. Nixon, 21 Oh. St, 114; Do- 
mestic Science Baking Co. v. "Shef- 
field-King Milling Co., 24 Oh. Cir. Ct. 
N. S. 289; Davis Laundry, etc., Co. 
v. Whitmore, 23 Oh. Cir. Ct. N.°S. 252 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the goods,*? and the buyer cannot 


[quot Cyc]; Lloyd Lumber Co. v. 
Holon,. Le Om Cire Cu. Lea, O- Oh. Cir, 
Dec. 656; Sullivan v. Frank, 13 OhNP 
NS 505. 


Okl1.—Consolidated Flour Mills Co. 
v. Wright, 131 Okl. 22, 267 P 464; 
Rippey v. Bailey, 129 Okl. 296, 264 
P 889; Kansas Flour Mills Co. v. 
Ballard, 120 Okl. 162, 250 P 1006; 
Munding v. Walnut Creek Milling Co., 
105 Ok1.-124; 231 P 858. 


Or.—Rose v. U. 8S. Lumber, ete., Co., 
LOS Ore 23's 20>) Pili: Stanflela.-v; 
Arnwine, 102 Or. 289, 202 P 559; Rus- 
sell Miller Milling Co. v. Bastasch, 
70 Or. 475, 142 P 355; Krebs Hop Co. 
v. Livesley, 59 Or. 574, 114 P 944, 118 
P 165, AnnCas1913C 758. 


Pa.—Jessup, ete., Paper Co. v. Bry- 
ant Paper Co., 297 ‘Pa. 483, 147 A 519; 
Riddle Co. v. Taubel, 277 Pa. 95, 120 
A 776; Franklin Sugar Refining Co. 
v. Lykens Mercantile Co., 274 Pa. 206, 
117 A 780; American Malting Co. v. 
Anthracite Brewing Co., 250 Pa. 462, 
95 A 588; Flannery v. Wessels, 244 
Pa. 321, 90 A 715; Webb v. Novelty 
Hosiery Co., 231. Pa: 297,80: A- 173; 
Guillon v. Earnshaw, 169 Pa. 463, 32 
A 545; Corser v. Hale, 149 Pa. 274, 
24 A 285; Fessler v. Love, 48 Pa. 407; 
Andrews v. Hoover, 8 Watts 239; Gi- 
Tard. vy. Mareart, “hb Sere. &e R19; 9 
AmD 327; Riley v. Hall, 62 Pa. Super. 
498 [cit Cye]; Samuel v. De la Sota, 
54 Pa. Super. 1; Ebstein v. Philadel- 
phia Knitting Mills Co., 48 Pa. Super. 
349; Woldert Grocery Co. v. Wilkin- 
son, 39 Pa. Super. 100; Blair v. Ford 
China Co., 26 Pa. Super. 374; Hooper 
v. Bromley Bros. Carpet Co., 11 Pa. 
Super. 634; E. Keeler Co. v. Schott, 
1 Pa. Super. 458. 38 WklyNC 316: 
Newport, etc., R. Co. v. Seager, 19 Pa. 


Co. 465; Schnebly v. Shirtcliff, 7 
Phila. 236. 

R. I.—Kellog v. Providence Churn- 
ine Con Ab eit. LOOM IZ A D28' 


Stevenson v. Cappelli, 117 A 355, 747. 


C.—Huguenot Mills v. Jempson, 
Cc. 3638, 47 SE 687, 102 AmSR 
673; Stack v. Charlotte, etc., R: Co., 
TODS LCs 191: 


Tenn.—S. M. Fleming Co. v. Ed- 
monids, 147 Tenn. 632, 250 SW 545; 
Hardwick v. American Can Co., 113 
Tenn. 657, 88 SW 797; Mayberry v. 
Lilly Mill Co., 112 Tenn. 564, 85 SW 
401. : 

Tex.—Welden v. Texas Continental 
Meat Co., 65 Tex. 487; Harkey v. 
Hindman, (Civ. A.) 19 SW (2d) 151; 
Lathrop-Marshall Grain Co. v. Nash, 
(Civ. A.) 282 SW 824; Campbell Co. 


Ss. 
68 S. 


v. Watson, (Civ. A.) 2384 SW 929; 
Stephens v. Kansas City L. Ins. 
Co., (Civ. A.) 233 SW 352; Pierce Oil 


Corp. v. Gilmer Oil Co., (Civ. A.) 230 
Sw 1116; Clark v. Merriam, etc., Co., 
(Civ. A.) 223 SW 869; Bowden _v. 
Southern Rock Island Plow Co., (Civ. 
A.) 206 SW 124; Houston Packing Co. 
v. Dunn, (Civ. A.) 176 SW 634; Pal- 
estine Ice, etc., Co. v. Connally, (Civ. 
A.) 148 SW 1109; Avant v. Watson, 
57 Tex. Civ. A. 304, 122 SW 586; Ad- 
ler v. Kiber, 5 Tex. Civ. A. 415, 27 SW 
23: Grant v. Duer, 2 Tex. A. Civ. Cas. 
§ 570. 

Utah.—Love v. St. Joseph Stock 
Yards Co.; 51 Utah 305, 169 P 951; 
McCall Co. v. Jennings, 26 Utah 459, 
(Se OD. 


Wash:—Olson v. W. E.G. Rice’ Co., 
155 Wash. 75, 283 P 442; Fosseen v. 
Kennewick Supply, etc., Co., 144 Wash. 
67, 256 P 779; Metzler v. Balcom, 135 
Wash. 318, 237 P 716; Hatchard v. 
Raymond Veneer Co., 127 Wash. 443, 
221 P 307; Hess v. Seitzick, 95 Wash. 
393, 168 P 941; Hughes v. Eastern R., 
ete., Co., 93 Wash. 558, 161 P3343; 
Henry H. Schott Co. v. Stone, 35 
Wash. 252,77 P 192. 

W. Va.—Morgan-Gardner Hlectric 
Co. v. Beelick Knob Coal Co., 91 W. 


SALES 
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avail himself of | any rise in the market value after the time of deliv- 


Va. 347, 112 SE 587; Johnson v. John- 
son, 80 W. Va. 497, 92 SE 795; Acme 
Food Co. v. Older, 64 W. Va. 255, 61 
SE 235; James v. Adams, 16 W. Va. 
245; James v. Adams, 8 W. Va. 568; 
Hall v. Pierce, 4 W. Va. 107. 


Wis.—Haueter v. Marty, 156 Wis. 
208, 145 NW 775; Carle v. Nelson, 145 
Wis. 5938, 1830 NW 467; Lincoln v. 
Chas. Ashuler Mfg. Co., 142 Wis. 475, 
125 NW 908, 28 LRANS 780; Saveland 
v. Western Wisconsin R. Co., 118 Wis. 
267, 95 NW 130; Gehl v. Milwaukeé 
Produce Co., 116 Wis. 263, 93 NW 26; 
Pratt v. S. Freeman, etc., 
115 Wis. 648, 92 NW 368; 
Lumber Co. v. Hafner-Lothman Mfg. 
Co., 91 Wiss 667, 65 NW 513; Chap- 
man vy. Ingram, 30 Wis. 290. 


Eng.—Boswell v. Kilborn, 15 Moore 
P-C.9309,005 | Reprint b4s Phillpotts 
NO ta 5 M. & W. 475, 151 Reprint 


Can.—Chapman v. Larin, 4 Can. S. 
C. 349; Bradley v. Bailey Tobacco Co., 
62 DomLR 397. 


Alta.—Barkley v. Winnychuk, 
[1926] 4 DomLR 538, [1926] 3 West 
Wkly 327; Cadzow v. Fraser, 18 Dom 
LR 489. 


Ont.—Bradley v. Bailey, 48 Ont. L. 
612; Mason & Risch, Ltd. v. ,Christ- 
ner, 47 Ont. L. 52; Moore v. Logan, 
5 U. C. C: PB. 294; Brunskill v. Mair, 
OUR Q@ssa ks. 


[a] Contract to repurchase.—In an 
action for a seller’s breach of its con- 
tract to repurchase goods at the net 
price at which they were sold to the 
buyer, the measure of damages is the 
difference between such net price and 
the market value of the goods, at. the 
time of the breach. Globe-Wernicke 
Co. v. B. Deutser Furniture Co., (Tex. 
Civ. A.) 155 SW 1007. 


[b] Distinction between price and 
value.—Although, strictly “price” tok- 
ens agreement on a value by parties 
in interest, while ‘‘value”’ is, as a rule, 
the general estimate of the pecuniary 
equivalent of the subject of inquiry, 
the terms ‘‘worth,” ‘‘price,” and ‘‘val- 
ue” may be treated as synonymous in 
determining the damages for breach 
by the buyer of a contract of sale. 
eruees v. Riddle, 171 Ala. 350, 54S 


[ce] Delivery during month.—If 
the goods are to be delivered ‘“‘during”’ 
a certain month, the market value on 
the last day of the month will be tak- 
en in estimating the damages. J. P. 
Gentry Co. v. Margolius, 110 Tenn. 
669, 75 SW 959. 


{d] In California (1) on the buy- 
er’s refusal to accept and pay for 
goods, Civ. Code § 3311 applies in es- 
timating the seller’s measure of dam- 
ages where title to the goods has not 
passed to the buyer. Levis v. Royal 
Packing, etc., Co., 1 Cal. A. 241, 81 P 
1086. (2) In determining the value of 
the goods to the seller Civ. Code § 
3353, providing that the value of prop- 
erty to a seller thereof is deemed to 
be the price which he could have ob- 
tained therefor in the market near- 
est to the place at which it should 
have been accepted by the buyer, and 
at such time after the breach of the 
contract as would have sufficed, with 
reasonable diligence, for the seller to 
effect a resale, applies. Lund v. 
Lachman,29' Cali A.) 31, 154 P2956. 
(3) In the absence of statutory pro- 
vision, the text rule was announced 
in an early case. Haskell v. McHen- 
ry 4'Cal. 410i, 

[e] In Georgia (1) on the buyer’s 
refusal to take and pay for goods 
bought, Civ. Code (1910) § 41381, pro- 
viding that the seller may recover the 
difference between the contract price 
and the market price at the time and 
place of delivery, applies. Georgia 
Refining Co. v. Augusta Oil Co., 74 Ga. 


497; Wrenn y. Deveney, 74 Ga. 421; 
Camp v. Hamlin, 55 Ga. 259; Klimax 
Overall Co. v. Converse, 39 Ga. A. 742, 
148 SE 349; Rape v. Rape, 28 Ga. A. 
273, 110 SE 754; Southern Upholster- 
ing Co. v. Lieberman, 27 Ga. A. 703, 
L09 SH 509s) Atlanta Oilsvete? Co: iv. 
Phosphate Min. Co., 25 Ga. A. 430, 103 
SE 873. (2) The seller may recover 
as damages the difference between the 
contract price and the market price 
at the date of the breach (Dodge 
County Lumber Co. v. Tucker, 34 Ga. 
A. 551, 130 SE 350; Chatham Ice 
Cream Co. v. Sakakeeny, 27 Ga. A. 
409, 108 SE 802; Hstes v. Palmetto 
Cotton Mills, 26 Ga. A. 609, 107 SE 66), 
(3) and not the full contract price 
(Bridges v. McFarland, 143 Ga. 581, 
85 SE 856). (4) Although the seller 
declares an intention of selling or 
storing goods for the buyer, where 
he does not actually do so, the meas- 
ure of damages for the buyer’s breach 
is the difference between the contract 
price and the market value at the 
time and place for ‘delivery. Harris 
v. Vallee, 29 Ga. A. 769, 116 SE 642: 
(5) The seller could recover as dam- 
ages the difference between the con- 
tract price and the market value at 
the time and place of delivery, even 
though the seller actually sold the 
property in a foreign market at a 
price in advance of the market value 
at place of delivery. Georgia Moun- 
tain Orchards v. Jones, 33 Ga. A. 513, 
126 SH 865. (6) If the time for per- 
formance is extended, the market val- 
ue is measured as of the time of 
breach under the extended agreement. 
Southern Sawmill Co. v. Herzfield, 35 
Ga. A. 206, 1382 SE 264. (7) Measure 
of damages for anticipatory breach of 
entire executory contract of sale, is 
the difference between the contract 
price and the market price of the sub- 
ject matter on the date fixed for per- 
formance. Phosphate Min. Co. v. At- 
lanta Oil, etc.. Co., 20 Ga. A. 660, 93 
SE 532. (8) Where the buyer redeliv- 
ers the goods to the seller after ac- 
ceptance, Civ. Code (1910) § 4131 ap- 
plies, and the market value is to be 
measured as of the time and place of 
redelivery to the seller. Morrison v. 
M. Finkovitch, Inc., 37 Ga. A. 57, 138 
SE 917. (9) The methods for me2as- 
uring damages for breach of a con- 
tract of sale specified in Civ. Code 
(1910) § 4131, are not exhaustive. 
Poythress v. Hagan Grocery Co., 28 
GaAs 20.0, bles SayaGige 
Cross references: 

Effect of resale see infra § 1044. 
Evidence of market value see su- 
pra § 1036; Evidence §§ 147-152. 

Expenses see infra §§ 1046-1049. 
Goods to be procured or manufac- 
tured see infra §§ 1051-1053. 
Time and place of: 
Performance or breach see supra 
§§ 318-849, 481. 
Resale see supra § 931. 


32. U. S.—uvU. S. v. Burton Coal 
CO., 2732 US SS 88, cal | SCtims ole ara 
L. ed. 670 [aff 60 Ct. Cl. 294]. 


Ala.—Holt v. Montgomery, 212 Ala. 
235, 102 S 49; Patterson, etc., Lum- 
gn he v.. Daniels," 205 Ala. 520,88 

te 


Ill.—Juilliard v. Friedman, 191 Ill. 
A. 609. 

Ky.—Indiana Tie Co. v. Landrum, 
137 Ky. 769, 127 NW 141; 


N. J.—Massman v. Steiger, 79 N. 
J. L. 442, 75 A 746. 

Oh.—Davis Laundry, etc, Co. v. 
Whitmore, 23 Oh. Cir. Ct. N. S. 252 


[quot Cyc]. 
Pa.—Riley v. Hall, 
498 [cit Cyc]. 


62 Pa. Super. 


Wash.—Hatchard Vv. Raymond 
pase Co., 127 Wash, 448, 221 P 

Vals 

W. Va.—Weltner v. Riggs, 3 W. 
Va. 445. 
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ery.23 The rule allowing the difference between the 
contract price and market value presupposes that the 
seller has the property in his possession or under 
his control,?* and is applicable only where it ap- 
pears that the seller can place the goods on the mar- 
ket and by thus disposing of them relieve himself 
from the consequences of the buyer’s default.*° The 
market value means the usual and ordinary selling 
price of the goods at the place of delivery.*® 


Time of delivery extended. If the time for de- 
livery of the goods is extended by the parties to a 
later date the market value is measured as of the 
place of delivery and as of the time the contract is 
definitely breached by the buyer,*’ and if the post- 
ponement is indefinite the market value is to be de- 
termined after the lapse of a reasonable time within 
which the buyer should take the goods.** Under a 
contract providing that the seller may, if the buyer 
indicates a desire, extend the time of delivery not to 
exceed a stated period, the absolute and unqualified 
refusal of the buyer to accept and pay for the goods 
does not give the seller the right under such contract 
to extend the delivery date and thereby preserve the 
life and efficacy of the contract for the purpose of 
measuring the market value of the goods at a time 
subsequent to the breach, but in such ease the market 
value is to be determined as of the date of the 
breach.*® 


SALES 


[§ 1042 


Seller’s option. If the seller has the option as to 
the time of delivery, delivery should be made within 
a reasonable time,*® and the market value is to be 
determined as of such time.*? ; 

Buyer’s option. Where the date of delivery is at 
the buyer’s option, acceptance of the goods should 
be within a reasonable time?” so that the market val- 
ue is to be determined as of the time the buyer should 
accept the goods.4? 

No time fixed in contract. If there is no definite 
time fixed in the contract for delivery of the goods, 
delivery ordinarily should be within a reasonable 
time,** and the market value is measured as of the 
date of the demand and refusal of the buyer to ac- 
cept the goods.*° 

Delivery as soon as possible. When delivery of 
the goods is to be made witltin stated periods or as 
soon thereafter as possible, performance is to be 
within a reasonable time*® so that the market value 
is to be determined after the lapse of a reasonable 
time for delivery.*? 

Delivery in installments. Ordinarily, where goods 
are deliverable in installments, on the buyer’s refusal 
to accept and pay for one or more installments the 
measure of damages is the difference between the 
contract price and the market price of the goods at 
the time when, and at the place where, the install- 
ments are deliverable.*§ 


[a] In California, where title re- 
mains in the seller he is not enti- 
tled to the contract price as set forth 
in Civ. Code § 3310, but the dam- 
ages recoverable are regulated by 
section 3311. Pray v. Trower Lum- 
ber Co., 101 Cal. A. 482, 281 P 1036; 
Levinson v. Silverman, 89 Cal. A. 
416, 264 P 796; Gopcevic v. Califor- 
nia Packing Corp., 64 Cal. A. 132, 
220 P 1078. 

[b] Delivery of gas.—Where the 
purchaser of gas prevented it com- 
ing into his pipes in quantities pro- 
vided for by the contract, the full 
eontract price for such gas aS was 
thereby not accepted was awarded. 
Kohler v. Thorold Natural Gas Co., 
Das@alre o. ©. 514" 


Where title has passed see infra 
§ 1043. 

83. Bridgford yv. Crocker, 60 N. 
Y. 627. 

34. Dimmick vy. Hendley, 117 Md. 
458, 84 A 171. 


Goods to be procured or manu- 
factured see infra §§ 1051-1053. 


35. Snelling v. Dine, (Mass.) 170 
NE 403; Roswell Nursery Co. _v. 
Mielenz, 18 N. M. 417, 1387 P 579; 
Todd v. Gamble, 148 N. Y. 382, 42 
NE 982, 52 LRA 225; Mason & Risch, 
Ltd. v. Christner, 47 Ont. L. 52. 


36. Parlin, etc., Co. v. Boatman, 
89 Mo. A. 43. 
37) U. S.—Kutztown Edy; ete, 


SOE Sloss-Sheffield Steel, ete:, 'Co:, 
279 Fed. 627. 


Conn.—Politziner Bros. v. Vanetch, 
101 Corin. 265, 125 A 630. 


Mass.—Bresky v. Rosenberg, 256 
Mass. 66, 152 NE 347. 

Va.—James River Lumber Co. v. 
Smith Bros., 185 Va. 406, 116 SH 
gal 

Eng.—Hickman v. Haynes, L. R. 
iD Ces 

[a] In California, under Civ. Code 
§ 3353, providing for the estimation 
of the value of the property to the 
seller, if the time of performance 
is postponed the buyer cannot com- 


plain that the value was not esti- 
mated as of the time of perform- 
ance fixed in the contract, for in 
such case the breach occurs on the 
buyer’s refusal to accept the goods 
at the postponed time. Ventura Re- 
fining Co. v. Roseberg Oil Corp., 82 
Cal. “AL 16483256, P 434. 

38. McAnelly Hardware Co. v. 
Bemis) Bros. Bag (Co. 208 Ala. 394 
94. (S.. 5673 Rogers) vy... Union “iron, 
CLC COM UGE IDO ARS T2285 ail OmoiVVE 
100; Springfield Iron Co. v. Kelley, 
Le INYSa'3b1. 


39. New Prague Flouring Mill 
Sie v. Spears, 194 Iowa 417, 189 NW 

[a] Tllustration.—A contract for 
the sale of flour to be shipped as 
ordered, but not later than Novem- 
ber 1, providing that, if the buy- 
er indicated a desire to have the 
shipping date extended the _ seller 
might extend it for not more than 
thirty days, and that if the buy- 
er failed to! give shipping directions, 
the seller should have the right, 
among others, to extend the _ ship- 
ping date thirty days and continue 
the life of the contract by as many 
successive extensions as it might de- 
sire, gave the seller no right to 
ignore the buyer’s express refusal 
to perform the contract and continue 
it in force indefinitely and have its 
damages measured by the market 
price at the time to which it so 
extended it. New Prague Flouring 
Mill Co. v. Spears, 194 Iowa 417, 
189 NW 815. 


40. See supra § 339. 


41. Burleson v. Sugarland Indus- 
tries, (Tex. Civ. A.) 240 SW _ 669 
[aff (Commn. A.) 255 SW 165]. 

42. See supra § 338. 

43. Hopkinsville Milling Co. v. 
Gwin, 179 Ala. 472, 60 S 270; Chap- 
man ve. Warin, 4.Can.ss.1G, S49: 

{a] Option within few days.— 
Where a contract for a sale of cat- 
tle required delivery at a certain 
place on a specified day or within 
a few days thereafter, the day to 
be designated by the buyer, but he 


failed to name a day, in an action 
for breach of the contract the meas- 
ure of damages was the difference 
between the contract price and the 
market valtte of the cattle at the 
place of delivery on or within a 
few days after the date specified. 
Bell v. Hatfield, 121 Ky. 560, 89 SW 
544, 28 KyL 515, 2 LRANS 529. 


44. See supra § 334. 


45. Jones-Scott Co. v. Ellensburg 
eae, Co., 116 Wash. 266, 199 P 

[a] Illustration.—Under a con- 
tract providing for delivery of wheat 
that the first shipment is to be made 
November 1, and the balance to be 
taken “as fast as I can,’ the mar- 
ket value of the balance is to be 
measured as of the time the buy- 
er refused to accept the wheat on 
the seller’s demand. Jones-Scott Co. 
v. Ellensburg Milling Co., 116 Wash. 
266, 199; P 238. 


46. See supra § 336. 


47. Franklin Sugar Refining Co. v. 
oe Bros., 273 Pa. 98, 116 A 


48. U. S.—Vogst Bros. Mfg. Co. v. 
Sloss-Sheffield Steel, ete, Co., 297 
Med, 643 “C. W. Elull Co. “vay Mar= 
quette Cement Mfg. Co., 208 Fed. 
260, 125 CCA 460. 


Ill._—Maney Milling Co. v. Baker- 
Wignall, 186 Ill. A. 390; Grays Har- 
bor Commercial Co. v. Turnbull- 
Joice Lumber Co., 163 Ill. A. 231. 


Ky.—Malone v. Stone, 214 Ky. 4483, 
283 SW 407. f 

N. M.—California Sugar, etec., Co. 
ve Jacksony se) Nie. © 17;  i2GaereE” 
504. 

N. Y.—Atwater v. Panama R. ‘Co., 
132 Misc. 704, 230 NYS 482. 


Pa.—Imperial Rolling Screen Co. v. 
Steinfeld Bros., 232 Pa. 399, 81 A 
413. 

Tenn.—Alpha Portland Cement Co. 
v. Oliver, 125 Tenn. 135, 140 SW 595, 
38 LRANS 416, AnnCas1913C 120. 

Eng.—Braithwaite v. Foreign Hard- 
wood Co., [1905] 2 K. B. 548. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
: 
: 
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Delivery f. 0. b. If goods are sold f. 0. b. ata 
designated place, such place ordinarily will be re- 
garded as the place of delivery,*® and the market 
value will be measured as of such place.°° 


Absence of market. If there is no market price 
at the time and place of performance the damages 
may be otherwise established®! by reference to the 
market value of the goods at the nearest available 
market,°? and the mere absence of an immediate 
demand does not establish a want of market value, 
but sales of similar property within a reasonable 
time may be considered in determining such value.®? 
The ordinary rule that the measure of damages is the 
difference between the contract price and the market 
price at the time and place of performance has no 
application where there is no open market for the 
goods,°* but nevertheless the seller should, in ac- 
cordance with general principles of damages,°> be 
compensated for the loss sustained by the buyer’s 
refusal to accept and pay for the goods;°® and the 
fact that the damages cannot be fixed to a mathe- 
matical certainty does not preclude recovery.°* The 
damages may be the difference between the contract 
price “and the value of the goods as can be best as- 
certained,°® or, under some circumstances, the full 
contract price,>® especially where at the time of the 
buyer’s breach the goods are valueless,®° or the 
difference between the contract price and the best 
offer which can be obtained for the goods,®! or the 
difference between the contract price and the price 

[a] Day-to-day shipments.—Un- 
der a contract for the purchase of] Co., 
goods to be shipped from day to day Packing SO; 
the measure of damages for breach|SW 634. 
by the buyer, by refusing to accept Wis.—Lincoln 
further shipments, C 
ence between the contract price and 
the market prices at the day to day 
periods when the later shipments 
were made. Gentile Bros. Co. y.|Pra § 931. 
Rose, 7 F. (2d) 879; Great Western 53. 
Coal, ete:, Co. v. St. Louis, ete., Coal | 121 


Cone LA Om sie An S683 Newton. wv: 
Bayless Fruit Co., 155 Ky. 440, 159 


28 LRANS 780. 


NE 37 
410, 102 NW 144. 


SALES 


Tex.—White v. Matador Land, etc.,] etc., 
75 Tex, 465, 12 SW 866; 
vy. Dunn, 


was the differ-| rg. Co., 142 Wis. 475, 125 NW 908, 
Time and place of resale see su- 
Taylor v. Capp, 68 Ind. A. 593, 


Perec yey 
Wyoming Cattle Inv. Co., 126 Iowa 
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obtained on a resale,®? or the profit which the seller 
would have realized had the buyer performed.** 


Anticipatory breach. Where the buyer repudiates 
the contract before the time for performance, the 
seller may accept the renouncement as an anticipa- 
tory breach,** and while the action may be com- 
menced before the time for performance®® the dam- 
ages for the breach are measured as of the time of 
performance less any abatement by reason of cir- 
cumstances of which the seller ought reasonably to 
have availed himself.°® The seller is under no ob- 
ligation to accept the renunciation and may await 
the time fixed for performance, tender delivery, and 
sue for damages also estimated as of the time of 
performance.®* Where the contract provides that 
damages are to be fixed as of the date of cancella- 
tion, on an anticipatory breach of the contract the 
damages will be measured as of the date of cancel- 
lation rather than as of the time of delivery.®® 


Profits.°° If the seller cannot be fully compen- 
sated except by awarding ‘him the profit he would 
have made had the buyer performed, the ordinary 
measure of damages as the difference between the 
contract price and market value of the goods does 
not apply.*° As in other actions generally,*! if the 
profits are reasonably certain and within the con- 
templation of the parties to the contract, the seller 
may recover such profits in order adequately to af- 
ford compensation for the buyer’s breach.7? Profits 
which are too uncertain and speculative are not 


Co. v. Crane Iron Works) 5 EK. 


Houston | (2d) 3814; Vogt Bros. Mfg. Co. v. 
(Civ. A.) 176] Sloss-Sheffield Steel, ete, Co., 297 
Fed. 54; Weld v. Victory Mfg. Co., 


205 Fed. 770; Skeele Coal Co. v. Ar- 
Ashu Told: 200.Med, 298) 11 eeCON.  aeencere 
tiorari den 226 U. S. 612 mem, 33 
SCt 219 mem, 57 L. ed. 381 mem]. 


Ala.—Jebeles, etc., Confectionery 
Co. v. Stephenson, 6 Ala. A. 103, 60 S 
437. 


Chas. 


ISN OC Nice D. C.—Jackson v. Washington, ete., 
Hlectriec Re Co,, 35 App. 41. 


SW 968. 54. Mason & Risch, Ltd. v. Christ-| _.Ga-—Phosphate Min. Co. v. Atlanta 
49. See supra § 323. mer, 47 Ont. L. 52. Oil, ete., Co., 20 Ga. A. 660, 93 SE 532. 
50. Rounsavall v. H. MHerstein| Goods to be procured or manufac- Py acca ae v. Taysen, 8 Aspin. 


Seed Co., 25 N. M. 626, 186 P 1078; 
Watts v. Phillips-Jonés Corp., 211 55. 
App. Div. 523, 207 NYS ia Cafe 242 
Nz. YY. 557 mem, 152 NE 425 mem]; 
Woldert v. Arledge, 4 Tex. Civ. A | 620, 164 NW 261. 
692, 28 SW 1052. 57. 


[a] Illustration.—In an action for 58. 
breach of an agreement by defend-| Fisheries Co., 


pacony “f. o. Kansas City,” the 59. 
entitled to recover, would be the dif- 
ference between the contract price 60. 
and the market value of the bacon in| 321, 90 A 71 
Kansas City at the time it was to be [a] 
delivered, together with the cost of 
putting it on the cars for shipment. 
Woldert v. Arledge, 4 Tex. Civ. A. 
692, 23 SW 1052. 


51. Taylor v. 
593, 121 NE 37. 


52. Ala.—Kerlin-Patterson 
ber Co. v. Eufaula Hardware Co., 211 


§§ 3311, 
buyer’s default, 


Capp, 68 Ind. A. 


Ala. 687, fie ay : anenen ee 61. 
L b Vv aniels a. 
g8 8 657, : CCA 213. 


Ark,—Kirechman vy. Tuffli Bros. Pig 62. 
Inwopee. Kos XCF, 
239. 


tured see infra §§ 1051-1053. 
See supra § 1041. 
56. Balcolm v. Tribbett, 197 Mich. 


Balcolm v. Tribbett, 
Christenson 
1 8 F. (2d) 689; sell for 
ant to buy of plaintiff one car of|v. Bailey, 48 Ont. L. 612. ee 


: d Sue Willis v. Jarrett Constr. Co., 
measure of damages, if plaintiff were 152 N. C. 100, 67 SE 265. 


eee Ae v. Wessels, 
De 


In California, under Civ. Code|A.,#. Pr ingle, Ine. 
3353, providing for the meas- tilizer Co., 
ure of the seller’s damages on the Tredegar Iron, etc., 
if the goods reject-| thorn, Poe ly Re aCe 
ed by the buyer become valueless be- 68. 
cause of deterioration the contract} Broadlick, 83 Ind. A. 307, 155 NE 214. 
price may be recovered by the seller. 
ip California Pear Growers’ 

um-|terspring, 60 Cal. A. 503, 213 P 518. 


Salem Iron Co. v. Lake Superi- 70. 
or Cons. Iron Mines, 112 Fed. 239, 50} ATE. 310, 168 SW 183. 


Lever v. Dunkirk Colliery Co., 72. 
92 Ark. 111, 122 Sw| 43 L. T. Rep. N. S. 706. 


[a] Illustration.—Where a buyer 
repudiates his executory contract to 
purchase for future delivery before 
any delivery was due, the seller’s 
supra. new UrS oe Garages 8 the eae a 

oetween e contract price and what 

M- pe ora on the day of the repudiation he could 

y future delivery. Jebeles, 

etc., Confectionery Co. v. Stephenson, 
6 Ala, A. 108, 60 S 487. 


67. Muehlstein v. Hickman, 26 F. 
(2d) 40; Vogt Bros. Mfg. Co. v. Sloss- 
Sheffield Steel, etc., Co., 297 Fed. 54; 
v. Gresham Fer- 
132 S.-@. 358, L238 aaa 
Co., Ltd. v. Haw- 


244 Pa. 


H. D. Lee Flour Mills Co. v. 


69. Goods to be procured or man- 
ufactured see infra §§ 1051-10538. 


Tedford Auto Co. v. Horn, 113 


ASSOC., V. 


71. See Damages §§ 112-115. 


U. S.—Arkansas Short Leaf 
Lumber Co. v. Hemler, 281 Fed. 914; 


Se an re Vic Mill, Ltd., [1913] 1 we v. Victory Mfg. Co., 205 Fed. 
Ky.—Perry v. Reuss, 204 Ky. 359,} Ch. 
264 ‘Sw 750. ae oe supra § 483; Contracts §§ Ark.—Tedford Auto Co. v. Horn, 
Mass.—Barry Vv. Cavanagh, 27 725-132. 113 Ark. 310, 168 SW 133. 
Mass. 394. 65. See supra § 1025; Contracts § Ill_—Peerless Pattern Co. v. Bar- 
Co. v. Boatman, | 84. then, 199 Ill. A. 595. 


Mo.—Parlin, ete., 
“89 Mo. -A. 43; 
Mo. A, 285. 


. 


Halliday v. Lesh, 85 66. U. S.—Roehm AK Horst, 178 U. 
Ss. 1,20 SCt 780, 44 


Nebr.—Hale v. Hess, 30 Nebr. 42, 


L. ed. 953; Cox,|46 NW 261. 
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recoverable.72 If the seller resells the goods with- 
out loss of the profit he cannot recover.’* 


Deductions for buyer. From the damages awarded 
the seller should be deducted proper credits of the 
buyer,?® as deposits,7® or the value of spoiled 
goods;*7? but the buyer is not entitled to any deduc- 
tions which are not due him.7® 


Uniform Sales Act. On the buyer’s refusal to ac- 
cept and pay for goods sold for which there is an 
available market, the Uniform Sales Act*® providing 
that in an available market the measure of damages 
is, in the absence of special circumstances, the dif- 
ference between the contract price and the market 
or current price at the time or times when the goods 
ought to have been accepted, or, if no time is fixed 
for acceptance, then at the time of the refusal to 
accept, applies,®° and the seller is not entitled to the 
full contract price.8! The act is declaratory of the 
common law.8? Unless there are special circum- 
stances the measure of damages is the difference be- 
tween the contract price and market value.*? The 
act is applicable to the sale of foreign money,** but 
it has been held to be applicable only where title to 


N. Y.—Hiltop Sand Corp. v. Simp- 


N. C.—Bryant v. Southern Box, etc., 
€o:, 1925 N. Ci 6072135" SE 531. 


Eng.—Re Vic Mill, Ltd., [1913] 1 


Ont.—Brunswick Balke 
Co. of Canada, Ltd. v. Falsetto, 34 Super. 460. 


Ont. L. 386, 9 OntWN 27, 25 DomLR R. I.—Fitchburg Yarn Co. v. Hope [a] 
848. Webbing Co., 46 R. I. 290, 127 A 148. 


[a] Effect of Lever Act.—A sell-|_ 81. Atteaux 
er, suing for a buyer’s failure to take Corp., 
sugar, was not restricted to a re-|Act); 
covery of the profit on sales of sugar | 321 i 
fixed by the President under the Lev-| Importing Co. v. 
er Act [Comp. St. (1918) Comp. St.| 169. 


Suppl. Annot. (1919) §8§ 3115%e-| g@. Torkomian 
311549 kk, 31154%I-3115¥%r], then in/Conn. 481, 
force. W. H. Goff Co. v. Lamborn, : 


281 Bed. 613 [certiorari den 260 U. 359, 44 ALR 285; 
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the goods has not passed to the buyer.*® Such meas- 
ure of damages is not affected by a conditional offer 
of the buyer “subsequent to the commencement of the 
action to receive the goods.8* The market price is to 
be measured as of the place of delivery®’ at the time 
of performance of the contract. 88 Tf the time for 
delivery is extended by the parties the market value 
is to be determined as of the time the contract is 
definitely breached by the buyer.*®. If the buyer 
repudiates the contract before the time for perform- 
ance the seller may elect to consider the contract 
as unbroken so that as respects damages the market 
value is to be considered as of the time of perform- 
ance,®® but if the seller accepts the repudiation as 
an anticipatory breach and starts suit before the 
time of performanece,®! the jury must estimate the 
damages as best they can by determining what would 
have happened in the ordinary course of events had 
the contract not been breached.®? If the goods are 
to be delivered within a stated period as may be di- 
rected by the buyer, the seller has no absolute right 
to deliver the goods until the last day of the fixed 
period®® so that the market value ordinarily would 
be measured at such time.®°* If there is no market 


N. J.—Barthen v. Lodi Corp., 94] Raisins Growers, 146 Md. 608, 127 A 
son, 225 App. Div. 467, 283 NYS 348.|N. J. Eq. 177, 119 A 189. 393; 
N. Ye rionderean Importing Co. v. 
Breidbart, 182 NYS 169. 
Pa.—Frank Pure Feod Co. v. Dod- 
Ch. 465. { son, 281 Pa. 125, 126 A 243; 
Collender M. Green, etc., Co. v. Hazlett, 96 Pa. 


Sheldon v. Argos Mercantile 
Corp., 194 epee Div. 472, 185 NYS 
513 [aff 233 Y. 585 mem, 135 NE 
928 mem]; gta v. Charles A. 
Ropert Krause Milling Co., 193 Wis. 80, 213 
obert| NW. 637; Sloss-Sheffield Steel, etc., 
Co. v. Wisconsin Hedy: Ete,; COs mus 
Wis. 34, 203 NW 746 


Delivery f. o. b.—On the buy- 
er’s breach of a contract for the pur- 


Pancreon Mfg.| chase of lumber f. o. b. Dickson, the 


22 BY (2d) 749 (Massachusetts] market price is to be measured as of 
Roomberg v. Borden, 292 Fed. 
(Pennsylvania Act); 
Breidbart, 182 NYS|SW (2d) 749. 


Dickson. Houston Bros. 


v. Dickson 
Henderson] Planing Mill Co., 


159° Tenn. 10, 15 


88. Winslow Bros., ete, Co. v. 


Ve Russell, 90} Universal Coat Co., 252 Mass, 7, 146 
97 A 760; 
Schoen Silk Corp., 


Kahn y. Carl] NE 713; Sheldon v. Argis Mercan- 


147 Md. 516, 128 A} tile Corp., 194 App. Div. 472, 185 NYS 
Guaranty Trust Co. 


513 [aff 233 N. Y. 585, 185 NE 928]; 


S. 734, 43 SCt 95, 67 L. ed) 487]. 


73. Cutler v. Kuster, (Cal. A.) 288 
R795. 


74. Tedford Auto Co. v. Horn, 113 
Ark. 310, 168 SW 133. 


75. Marshall Milling Co. v. Rosen- 
bluth, 231 Dll. A, 325. 


[a] UWndelivered goods.—Seller’s 
damages for buyer’s refusal to take 
coal under contract must be dimin- 
ished by buyer’s loss on coal unde- 
livered during the contract. White 
Oak Coal Co. v. Panama R. Co., 136 
Mise. 723, 244 NYS 71. 


76. Gentile Bros. Co. v. Rose, 7 
F. (2d) 879; HPlizabeth City Milling 
€ou ve Phillips, 182)-N. (C52). 108) SE 
plus 

77. Mizell Mercantile Co. v. Cad- 
ick Milling Co., 213 Ala. 669, 106 S 
139; Elizabeth City Milling Co. v. 
Phillips, 182 N. C. 2, 108 SE 317. 


7g. Statesville Flour Mills Co. vy. 
Wayne Distributing Co., 171 N. C. 
708, 88 SE 771. 

fa] Deductions for freight.—In a 
seller’s action for damages for buy- 
er’s breach of contract to receive 
flour, to be delivered freight paid, 
the buyer was not entitled to deduct 
the amount of freight from the dam- 
ages. Statesville Flour Mills Co. vy. 
Wayne Distributing Co., 171 N. C. 
708, 88 SE 771. 

79. Uniform Sales Act § 64 (3). 

so. ‘U. S.—Farish Co. v. Madison 
Distributing Co., 37 F. .Qd) . 455; 
Grace v. Nagle, 275 Fed. 343 (both 
eases under New York Act). 


v. Meer, 114 Misc. 327, 187 NYS 288; 
Varley v. Belford, 156 NYS 597. 


83. Rosenthal v. Green, 247 Mass. 
153, 141 NE 868. 


[a] Release of indebtedness.— 
Where a seller of coal, in considera- 
tion of contract of buyer to purchase, 
gave a release of indebtedness due 
from the buyer, on breach by the buy- 
er, the seller was not entitled to re- 
cover the profit which the parties un- 
derstood he was to make on the con- 
tract; there being no “special cir- 
cumstances.” Rosenthal v. Green, 
247 Mass. 153, 141 NE 868. 


[b] Commission on sale.—Where 
defendant breached a contract with 
plaintiff to purchase. an oil separa- 
tor, plaintiff being the agent of a 
dealer who paid him commission on 
sales made, plaintiff's measure of 
damages was the difference between 
the contract price and the market 
price at the time of the breach, under 
Personal Prop. L. § 145, as added by 
L. (1911) ¢ 571 and not the amount of 
his commission. Varley v. Belford, 
156 NYS 597: 


* 84. Guaranty Trust Co. 
114 Misc. 327, 187 NYS 288. 

85. See case infra this note. 

[a] In New York Personal Prop. 
L. § 145 (8) is applicable only where 
title to the goods remains in the sell- 
er. Ruttonjee v. Frame, 205 App. 
Div. 354, 199 NYS 5238 [aff 237 N. Y. 
115, 142 NE 4387]. 

86. Western Alfalfa Milling Co. 
v. Dunn, 31 Wyo. 91, 223 P 221. 


87. International Co. v. Sun Maid 


v. Meer, 


Houston Bros. v. Dickson Planing 
Mill, 159 Tenn. 10, 15 SW (2d) 749; 
Sloss-Sheffield Steel, etc., Co.! v. Wis- 
consin Fdy., etc., Co., 187 
203 NW 746. 


[a] Tender of shipping docu- 
ments.—Where a buyer, under a ¢. i. 
f. contract, refused to accept draft 
and shipping documents when ten- 
dered, seller’s measure of damages 
under Personal Prop. L. § 145 was 
the contract price less the market 
value when the goods actually ar- 
rived, and not at the time of tender 
of documents when the goods were 
still on the high seas. Ruttonjee y. 
Frame, 237 N.Y. 115, 142 NE 437. 

89. Franklin Sugar Refining Co. v. 
Lipowicz, 220 App. Div. 160, 221 NYS 
11; Fitchburg Yarn Co. v. Hope Web- 
bing: Co. 46 RET. 290) 12rs Amtase 

90. Belisle v. Berkshire Ice Co., 98 
Conn. 689, 120 A 599, 34 ALR 108; 
Home Pattern Co. v. W. W. Mertz Co.. 
86 Conn, 494, 86 A 19; Leonard Seed 
Co. v. Lustig Burgerhaff Co., 81 Pa. 
Super. 499; Sloss-Sheffield Steel, etc. 
Co. v. Wisconsin Fdy., etc., Co., 187 
Wis. 34, 203 NW 746. 

91. Time to sue see supra § 1025. 

92. Home Pattern Co. v. W. W. 
Mertz Co., 86 Conn. 494, 86 A 19, 

93. See supra § 329. 

94. Sloss-Sheffield Steel, ete., Co. 
v. Wisconsin Fdy., etc., Co., 187 Wis. 
84, 2083 NW 746; Western Alfalfa 
Milling Co. v. Worthington, 31 Wyo. 
82, 223 P 218. 

[a] Delivery “during last quar- 
ter’ of year.—Where goods were de- 


Wis.. 34, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1042-1044] 


available at the place of delivery, then the market 
value at the nearest place where a market for the 
goods exists can be shown.®® If the goods are spe- 
cially made for the buyer so that there is no gen- 
eral market for them the rule is varied so as to allow 
the seller just compensation.®® The absence of 

market for the goods is a special cireumstanee which 
takes the case out of the ordinary rule that the meas- 
ure of damages is the difference between the contract 


and market or current price, and in such ease the’ 


seller may recover as generally provided for by the 
act®’ the actual damages naturally and directly re- 
sulting from the buyer’ s breach.°8 So if the goods 
have no sale or pecuniary value to the seller, the 
seller may recover the full contract price,®® or if the 
market is such that the goods cannot readily be dis- 
posed of, the price obtained at a resale may be con- 
sidered the value of the goods.t_ In accordance with 
the general principles of damages the seller may re- 
cover as damages the profits he would have made 


had the buyer performed if such damages are the 


natural and probable consequences of the buyer’s 
breach and within the contemplation of the parties.” 


[§ 1043] (b) Where Title Has Passed. Where 
the performance by the seller is complete so as to 
pass title to the goods to the buyer, the measure of 


liverable during the last quarter of 
a particular year, the market value 


of December in the absence of the] for 


seller 


breach by the buyer. Sloss-Sheffield fe 
iver, 


Steel, etc., Co. v. Wisconsin Fdy., etc., 
Co., 187 Wis. 34, 203 NW 746. 


SALES 


ered as required by the buyer and 10. 
that if the delivery is not required 
is to be determined as of the last day|by a certain date they shall be paid 
and a delivery is 
seller’s acceptance of an anticipatory |not required by such date and the 11. 
is ready and willing to de- 
he may recover 
price and not merely the damages | 382: 


on that date, 
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’ 


damages is the contract price.? So the measure of 
damages may constitute the contract price where 
the contract provides that the seller can carry the 
goods for the buyer’s account.4 However, if the 
goods are resold by the seller, the amount realized 
on the resale should be deducted from the contract. 
price,® that is, the damages would be the difference 
between the contract price and resale price.® 


Implied agreement. Ordinarily if goods are fur- 
nished without an express contract and _there is noth- 
ing to indicate that a gratuity was intended, a con- 
tract_1s implied to pay a reasonable compensation 
therefor,’ and the measure of damages for breach 
of such agreement is the market value of the goods.® 


Uniform Sales Act. Under the Uniform Sales 
Act,® giving the seller the right of resale under the 
seller’s lien, on a resale of the goods the amount 
realized should be deducted from the purchase 
price.?°® 

[§ 1044] (c) Effect of Resale. Although it has 
been held that the seller need not resell the goods 
in order to liquidate his damages,'? the seller may 
liquidate his damages by a resale of the goods,” and 
the amount received by the seller may be considered 
in ascertaining the seller’s damages.t? In order 
Higgins v. California Prune, 
ete., Growers, 16 F. (2d) 190 [cer- 


tiorari dism 273 U. S. 781 mem, 47 
SCt 460 mem, 71 L. ed. 889 mem]. 

Stull v. Daniel Mach. Co., 207 
Ala. 544, 93 S 583; Gwin vy. Hopkins- 
ville Milling Co., 190 Ala. 346, 67 S 
West v. Cunningham, 9 Port. 


the contract 


95. Pandaleon v. Brecker, .227|Sustained by reason of the breach] (Ala.) 104, 33 AmD 300; Taylor v. 
Mich. 297, 198 NW 953; Berquist v.|0f the contract. Dunlop |v. Grote,| Capp, 68 Ind. A. 593, 121 NE 37; 
N. J. Olsen Co., 165 Minn. 406, 20612 C. & K. 153, 61 ECL 153, 175 Re-| White v. Kearney, 9 Rob. (La.) 495; . 
NW 931; Jacobson v. Horner, 49 N.| Print 64. Hess v. Seitzick, 95 Wash. 393, 163 
DP 741, 193 NW 3827; [b] Reece! of possession to bee P 941. 

rier.—Although the contract specif- [a] Resale price immaterial.— 
eae O46. ae Co. v. Sea, 207 ically reserved title in the seller un-| Where the action is for damages 
til payment of installments, deliv-| for breach of contract rather than 


Goods to be procured or manufac- 
tured see infra §§ 1051-1053. 


97. Uniform Sales Act § 64 (1). 


98. Farish Co. v. 


Madison Dis- 
tributing Co., 37 F. 32 Ont. 51. 


(2d) 455 (New 


ery of goods to a carrier and their 
arrival at the place of delivery was 
sufficient to permit a 
the contract price. 


an action for the difference between 
the contract price and the price ob- 
tained on reSale, the fact that the 
seller could have sold the goods at 
a higher price some time after the 


recovery of 
Tufts v. Poness, 


York Act); Scofield v. Barowsky, 249 {c] Im California in an action by date of performance was immate- 
Ras. 1 448 NE 921; Hubbard y.| the Seller for breach of contract by|rial. N. Jacobi Hardware Co. v. 
Rockaway Lunch Co., 131 Misc. 53,| the buyer to accept and pay for | Vietor, 11 F. (2d) 30. 


225 NYS 638; 


Co., 122 Misc. 611, 204 NYS 638; Wil-|to the buyer, 


Farrish Co. v. Harris| g00ds the title to which has passed [b] 
Civ. Code § 3310 ap- 


In Oklahoma it is not nec- 
essary that a resale of the goods 


li M. Roylance Co. v. Jewett, etc.,; Plies. Bennett v. Potter, (A.) 113] be made in order to fix the dam- 
flan ent. Win, 490, 210 NW 376. aie fafiv Te. ‘Cals tAX 183, 6: he teale somes Be Comp. St. (1921) 
: i < F tzman v. Rock, 
99. Farrish Co. v. Harris Co., 122 ; : 101 ae 170, 324 P 495: Meces Gi. 
Misc. 611, 204 NYS 638. Monet Bee ee eed ee, SUR ra Wyo cee etc, Co. v. Parkville Oil Corp. 96 
1. Farish Co. v. Madison Distrib-| - “8 P OkK1., 157, 221- PRP. 65;) Guthrie: Mill, 
uting Co., 37 F. (2d) 455; C. L, Per-| 4 .American Malting Co. v. An-| etd, Co. v. Thompson, 89 Okl. 173; 
cival Co. v. Sea, 207 Towa 245, 2992 be wae Brewing Co., 250 Pa. 462,]/914' Pp 716. 

NW 886. 95 2 : ’ 12) Derry WE American Fruit 
Effect of resale on shana value| 5. See cases infra this note. Growers, 33 Del. 497, 1389 A 259; 
see infra § 1044. {a] . In California, under Civ. Code Coan a, BAN Le < ae IN, 183, 

Q § 33810, providing that where title S ob4, ahn v ar choen Si 
CUES BE il ON Li PECL I Tahal tal to the goods has vested in the buy-|Corp., 147 Md. 516, 128 A 359, 44 


281, 218 P 959, 44 ALR 340 


8. Ga.—Morgan v. J. B. Colt Co., 
34 Ga. A. 630, 130 SE 600. 


er the 


detriment 
breach of the buyer’s agreement is 13. 
the contract price, 


ALR 285. 


Ala.—Oden-Elliott Lumber Co. 
v. Daniel-Gaddis Lumber Co., 210 Ala. 


caused by the 


where the goods 


es: . Lundb 152 Tll.| are returned to the seller and re-| 582, 98 S 730; Gwin v. Hopkinsville 
ene Bender v undberg, sold, the Reece oases propeny ae Milling Co... 190 Ala. 346, 67 S 382; 
. : etermineé yus 8353 AMuUs: e set|Jebeles, etc., Confectionery. Co. v. 
Iowa. pee A Pree, ono off against the contract price. Phil-|Crandall-Pettee Co., 16 Ala. A. 338, 
porated Sha i : P, lips v. Stark, 186 Cal. 369, 199 P|77 S 932; West v. Cunningham, 9 
196, 198 N 509; Hamberger-Polhemus Co. v.| Port. 104, 33 AmD 300. 


Mo.—Dobbins v. Edmonds, 18 Mo.| Lewin, 101 Cal. 
A. 307. Levy v. Kahn, 
Pa.—Gloekler v. Painter, 272 Pa.|P 40. 
131, 116 A 110; Vilsack v. Wilson, 6. 
269 Pa. 77, 112 IN 


A. 704, 282 P 425; 
59 Cal. 


In re Mills’ Hst., 
reh sub nom. Cen- 


Ax 119, 210 | janern Steel Co. 98 Gonn SDL Eno 


A 307, 310, 31 ALR 1087. 


107 Kan. 492, Del.—G. W. Baker Mach. Co. v. 


192, P 761 [den U. S. Fire Apparatus Co., 11 Del 

Ss. D.—Dowagiac Mfe. Co. v. Higin-|tral Trust Co. v. Adams, 107 Kan. Ch. 386, 97 A 613. y 

potham, 15 S. D. 547, 91 NW 330. ee he tn oe tae ot A CY wore eae Ose 

43 Pa. Super. 297. & L 5 

Alta.—Somervell v. Trotter, 7 Dom Y. 652 mem, 6 NE 107, { Silv. A. 

LR 813, 21 WestLR 143. 7. See supra §§ 73-75. 32; Kingston Braid Mills v. Aboff, 
sold and 8. Thurston v. Nutter, 126 Me.]179 NYS 127. 


[a] Where goods are 
part payment made and the contract | 609, 139 A 680. 
provides that they are to be deliv- 9. 


Uniform Sales Act § 60. 


Pa.—Woldert Grocery Co; Vv. 
Wilkinson, 39 Pa. Super. 100. 
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correctly to determine the damages by the resale 
price, the goods resold must be the same goods for 
which the buyer contracted'? or of the same specifi- 
The price realized on a proper resalet® 


eations.!® 


S. C.—Swift v. Goldberg, 121 S. 
C, 190, 113 SE 358. 

14, Rock Vv. “HMarmers’ Produce 
Co., (Mo. A.) 217 SW 635. 


15. Baker 
v. Lincoln Furniture Mfg. 
Va. 413, 139, SH 254. 

16. Requisites and sufficiency of 
resale see supra §§ 930-932. 
17. Ala.—QJebeles, etc., 
tionery Co. v. Crandall-Pettee Co., 

AVA AL Too Ss UO Se. 

La.—Jochams v. Ong, 
1289, 14 S 247. 

N. H.—Tripp v. Forsaith Mach. Co., 
S9MN. EH. 233, 45, A 7A6. 

Tenn.—Hardwick v. American Can 
CONT wks: Mem ANG ose Soe SIV UO 


Wis.—Haueter v. Marty, 156 Wis. 
208, 145 NW 7.75; T. B. Scott’ Lum- 
ber Co. v. Hafner-Lothman Mfg. Co., 
91 Wis. 667, 673, 65 NW 513. 


“So the true rule is that, in an 
action for damages for the refusal 
on the part of the vendee to accept 
goods as agreed in his contract of 
purchase, the measure of damages 
is the difference between the mar- 
ket value of such goods at the time 
of the breach, and the price the 
vendee agreed to pay;*‘ and when 
a resale is made within a reason- 
able time, though made at auction, 
as in the case of Bigelow v. Legg, 
102 N. Y. 658, the price obtained 
is evidence to be considered on the 
question of the market value at the 
time of such breach; and if a re- 
sale is made, and the evidence shows 
that all reasonable efforts were made 
to secure the best price obtainable, 
. or that the price obtained was a 
fair one, it settles the question of 
the market value, so that the dam- 
ages become liquidated.” T. B. Scott 
Lumber Co. v. Hafner-Lothman Mfg. 
Co., supra. 

18. U. S.—Arkansas Short Leaf 
Lumber Co. v. Hemler, 281 Fed. 914 
[eit Cyc]; Pope v. Filley, 9 Fed. 
65, 38 McCrary 190 [rev on, other 
SrOUndsm Ly wUoMSue 2306) SOt 219, 
29) Taved:_ 3727). 


Ky.—Sanders v. Bond, 66 SW 635, 
23 KyL 2084; Marshall v. Piles, 3 
Bush 249; Applegate v. Hogan, 9 B. 
Mon. 69. 

Mass.—Whitney v. Boardman, 
Mass. 242. 

Mich.—Madden vy. Lemke, 86 Mich. 
139, 48 NW 785; Simons v. Ypsilanti 
Paper Co., 77 Mich. 185, 483 NW 864. 


Mo.—Martin v. Wiglesworth, (A.) 
193 SW 906; J. E. Stewart Produce 
Co. v. Gamble-Robinson Commn. Co., 
189 Mo. A. 654, 175 SW 319. 


N. Y.—Dustan v. McAndrew, 44 N. 
a ae 
Fox v. Woods, 96 NYS 117; Falken- 
berg v. O'Neill, 88 NYS 378; Blick v. 
Fabian, 86 NYS 207; Stengel: v. Hew- 
it, 37 Mise. 670, 76 NYS 378. 

Pa.—Girard v. Taggart, 5 Serg. & 
R. 19, 9 AmD 327. 

S. C.—Woods v. Cramer, 
508, 13 SE 660. 

Tenn.—Hardwick v. American Can 
Co., 113 Tenn. 657, 88 SW 797; Cole v. 
Zucarello, 104 Tenn. 64, 56 SW 850; 
Greer Mach. Co. v. McCrary, (Ch.) 
52 SW 1027. 

Tex.—White v. Matador Land, etc., 
Co., 75 Tex. 465, 12 SW 866. 

Va. American Hide, ete., Co. v. 
Chalkley, 101 Va. 458, 44 SE 705. 

Wis.—Carle v. Nelson, 145 Wis. 593, 


Matthews Lumber Co. 
Co., 148 


Confec- 
16 


45 La. Ann. 


118 


34 S. C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Pollen v. Le Roy, 30 N. Y. 549; 


SALES 


130 NW 467; Gehl v. Milwaukee Prod- 
uce Co., 116 Wis. 263, 98 NW 26; Gehl 
v. Milwaukee Produce Co., 105 Wis. 
573, 81 NW 666. 

Ont.—George v. Glass, 14 U. C. Q. B. 
514. 

[a] Sale of stock to the highest 
bidder is a fair basis upon which to 
determine the amount of damages 
sustained by a purchaser’s refusal to 
take the stock, when at the time of 
the sale the stock exchange has been 
closed by order of its governing com- 
mittee, and the sale is made after 
proper notice to the purchaser, with 
opportunity for full and open compe- 
tition. Clews v. Jamieson, 182 U. S. 
461, 21 SCt 845, 45 L. ed. 1183 [rev 96 
Fed. 648, 38 CCA 473]. 


[b] Fraud of buyer.—Where the 
buyer refuses to accept because of de- 
lay in delivery, and the delay was in 
fact caused by the fraudulent conduct 
of the buyer preventing delivery, the 
measure of damages is the difference 
between the contract price and the 
proceeds actually obtained on resale, 
irrespective of the market value. 
Heidenheimer v. Cleveland, 11 Tex. 
Civ. A. 546, 32 SW 826. 


[ec] If the goods are perishable, 
the price that could be obtained on re- 
sale immediately after the breach 
must be taken as the market price, 
and not the value after the goods—in 
this case fruit—had become decayed. 
Tustin Fruit Assoc. v. Earl Fruit Co., 
(Cal) oom Oo se 


[d] Sale at request of buyer.— 
Whether the contract is for the sale 
of goods or for manufacture and sale, 
if the purchaser has broken it by re- 
fusing to receive further shipments 
and has requested the seller to sell 
the goods for the best price obtain- 
able, and he has done so, the seller’s 
measure of damages is the difference 
between the price obtained and the 
contract price. Penn Plate Glass Co. 
Ve Jsameswil. Rice. Co.,4 216M yo6i7,n 65 
Be adie [reve S'S) DLT ANS A OVes Tipe lie A 


fe] In California.—(1) Under. Civ. 
Code § 3311, providing that the detri- 
ment caused by the breach of the buy- 
er to accept and pay for personal 
property, the title to which is not 
vested in him shall be, first, if the 
property is resold pursuant to § 3049, 
the excess, if any, of the amount due 
from the buyer, under the contract, 
over the net proceeds of the resale, 
second, if the property is not resold 
as prescribed above, the excess, if 
any, of thé amount due from the buy- 
er, under the contract, over the value 
to the seller, together with the ex- 
cess, if any, of the expenses properly 
incurred in carrying the property to 
market, over those which would have 
been incurred for the carriage there- 
of, if the buyer had accepted it, if the 
resale is not in accordance with § 
3049, providing for the enforcement 
of the seller’s lien, then § 3311 subd 
(2) applies. Burner v. American Bar 
Quartz Min. Co., 76 Cal. A. 767, 246 P 
74; Meyer v. McAllister, 24 Cal. A. 16, 
140 P 42. (2) If the resale is made 
in accordance with Civ. Code § 3049, 
the measure of damages is the excess 
of the contract price over the net pro- 
ceeds of the resale. Gibbs v. Ranard, 
86 Cal. 531, 25 P 63; Hougland v. Roth 
Blum Packing Co., 99 Cal. A. 631, 279 
P 159; Nye v. Weed Lumber Co., 92 
Cal. A. 598) 268.2 659. (3) If ‘the re- 
sale is not made in accordance with 
§ 3049, the price obtained is not con- 


[§ 1044 


is evidence of the market value,!7 and in the absence 
of other evidence of the market value, the resale 
price may be regarded as the market price,?® and the 
seller may recover the difference between such price 


clusive evidence of the value. Katz- 
enbach, etc., Co. v. Breslauer, 51 Cal. 
A. 756, 197 P 967; Madison v. Weyl- 
Zuckerman, 48 Cal. A. 308, 192 P 110. 
(4) In the absence of evidence show- 
ing that the resale price was not the 
value of the goods, such price is suf- 
ficient to fix the measure of damages. 
Hamberger-Polhemus Co. v. Lewin, 
101 Cal. A. 704, 282 P 425; Morton v. 
Albers Bros. Milling Co., 98 Cal. A. 
75, 276 P 3838; Kelley-Clarke Co. v. 
Leslie, 61 Cal. A. 559, 215 P 699; Kat- 
zenbach, ete., Co. v. Breslauer, 51 Cal. 
A. 756, 197 P 967; Lillie v. Weyl, 45 
Cal. A. 607, 188 P 619. (5) Where the 
goods are not resold pursuant to 
Civ. Code § °3049, and for a price 
in excess of«the then market price, 
the excess does not inure to the 
buyer’s benefit, and the seller may 
recover the difference between the 
contract price and the market val- 
ue at the time of the breach. Banks 
v. Pann, 82 Cal. A. 20, 254 P 937. (6) 
In determining the value of the prop- 
erty to the seller under Civ. Code § 
3353, the value is deemed to be the 
price which he could have obtained 
therefor in the market nearest to the 
place at which it Should have been ac- 
cepted by the buyer, and at such time 
after the breach of the contract 
as would have sufficed, with reason- 
able diligence for the seller to effect 
a resale, and the seller could not re- 
cover as damages the difference be- 
tween the resale price and the con- 
tract price where the resale was made 
at less than the market price prevail- 
ing, but was entitled only to nominal 
damages, where the evidence showed 
that a resale could have been made at 
a price above the contract price. 
Lund v. Lachman, 29 Cal. A. 31, 154 P 
295. 

[f] In Georgia.—(1) Although a 
seller alleges a resale, without alleg- 
ing compliance with Civ. Code (1910) 
§ 4131, and alleges his damage to be 
the difference between the contract 
price and the price on resale, he may 
recover damages measured by the dif- 
ference between the contract price 
and the market value at the time and 
place for delivery, where it appears 
that the price brought on the resale 
represented such market value. Rape 
v.. Rape, 28 Ga. A. 273, 110 SH Woae 
(2) Where the seller sued for alleged 
breach by the purchaser and prayed 
damages in an amount alleged as the 
difference between the contract price 
and the market value at the time and 
place of delivery, his right to amount 
sued for was not, in view of Civ. Code 
(1910) § 4131, defeated by proof of 
subsequent resale of the property by 
him after the purchaser’s rejection, 
where he had not in fact sold the 
property for the purchaser’s benefit 
after notice to the latter of intention 
so to do. Georgia Mountain Orchards 
vi Jones), 33 Gay A.wolsy 126. Sines 6be 
(3) On buyer’s refusal to accept sug- 
ar, the price received by the seller on 
resale to third persons was basis for 
damages, if the sale was fairly made 
in a reasonably diligent effort to ob- 
tain a good price, regardless of wheth- 
er the seller got the best possible 
price, or aS much as others received 
in special instances. A. B. Small Co. 
v. Lamborn, 267 U. S. 248, 45 SCt 300, 
69 L. ed. 597; A. B. Small Co. v. Amer- 
ican Sugar Refining Co., 267 U. S. 2338, 
45 SCt 295, 69 L. ed. 589. 

[g] In Montana.—(1) If the prop- 
erty is not resold as a pledge, under 
Rev. Codes (1907) §§ 58038, 6828, the 
measure of damages is the difference 
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and the contract price.1® 


a profit on the goods.?? 


This rule applies equally 
as well where title vests in the buyer as where the 
title remained in the seller,?° and it is immaterial 
that the buyer at the resale may subsequently make 
However, the price fixed 
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in an unconsummated agreement for the resale of the 


between the contract price and the 
value of the goods to the seller, and 
in determining the value of the prop- 
erty to the seller in an action for the 
buyer’s breach of contract, to accept 
the goods § 6081, identical with the 
provisions of Cal. Civ. Code § 3353 su- 
pra [e] applies. Welch v. Nichols, 41 
Mont. 435, 110 P.89. (2) Admission 
of proof of the price received ina dif- 
ferent market will not alone establish 
the market price, and its admission 
for such purpose would be error. 
anreh v. Zywert, 58 Mont. 102, 190 P 
Gils 


iEo el aaa 84 Oklahoma.—(1) Under 
Comp. St. (1921) § 5987, which is iden- 
tical with Cal. Civ. Code § 3311, su- 
pra [e] if the goods are resold accord- 
ing to § 7430, the damages would be 
the differenec between the contract 
and resale price, regardless of the 
amount of the resale price, and if the 
resale is not made according to § 7430, 
in the absence of any evidence as to 
the market value of the goods, the re- 
sale price will be regarded as the mar- 
ket price. Wood vy. Van Deursen, 122 
Oki, 19, 250 P 524; Protzman v: Rock, 
101 OKl. 170, 224 P 495; Ranney-Davis 
Merc. Co. v. Morris, 98 Okl. 13, 223 P 


887; Guthrie Mill, etc., Co. v. Thomp- 
son, 89 Okl. 178,214 P 716; Gaines 
v. Citizens’ Bank, 84 Okl. 265, 204-P 


112; Mansur-Tebbetts Implement Co. 
v. Willet, 10 Okl. 383, 61 P 1066 (con- 
struing St. [1893] c 26 § 2628). (2) 
The price received by seller at a sale 
on the open market within six days 
after the buyer’s breach of the con- 
tract was held the market value at 
the time of the breach of the contract, 
in the absence of evidence thereof. 
Amorita Milling Co. v. Miller, 99 Okl. 
9079225 P-918. 8¢3)" Ifat the time of 
the buyer’s breach of the contract, the 
seller does not have the goods on 
hand, § 5987 does not apply. Henry 
Hi. Cross Co. v. Bell Oil, ete., Co., 129 
Okl. 188, 263 P 1105. 


19. U. S.—Luray Supply Co. v. 
Franklin Sugar Refining Co., 6 F. (2d) 
214; Henning v. W. S. Hallman Co. 38 
e. (2d) 229; American, etc., Mfg. Corp. 
v. New Adrea Quicksilver Min. Co., 
293 Fed. 509; Gilbert Grocery Co. v. 
Howell, 289 Fed. 474; Benjamin v. 
Maloney, 155 Fed. 494; Swift v. U.S., 
59 Ct. Cl. 364 [mod 270 U. S. 124, 46 
SCt 308, 70 L. ed. 497). 


Cal.—Oldershaw Nia Kingsbaker 
BrLosCo., SsuCalbwA. 66:7462,00) Pe 729. 


Del.—Terry v. American Fruit 
Growers, 33° Del. 497, 139 A 259; 
Stuckert: vy. Canni-31 Dells 129, 111. A 
596; Weishut v. Layton, 28 Del. 364, 
93 -ARLO57s" Ga w.-Baker Mach, Colt-v: 
U. S. Fire Apparatus Co., 11 Del. Ch. 
386, 97 A 613. 


Tll.— White Walnut Coal Co. v. 
Crescent Coal, ete., Co., 254 Ill. 368, 
98 NE 669, 42 LRANS 669 [aff 162 Ill. 
A. 353]; Grossfeld, etc., Co. v. Wil- 
liam Junker Co., 205 Ill. A. 336. 


Ky.—Sanders v. Bond, 66 SW 685, 
23 KyL 2084; Applegate v. Hogan, 9 
B. Mon. 69. 


La.—Adler Export Co. v. Eagle 
Rice, ete., Mills, 10 La. A. 119, 119 S 
551; Schwartz v. Lamulle, 2 La. A. 
64. 


Md.—Penn Oil Co. v. Triangle Pe- 
troleum, etc., Co., 186 Md. 559, 111 A 
eye Furstenberg v. Fawcett, 61 Md. 

84, 


Mich.—Taylor v. Goldsmith, 
[55 C. J.—67] 
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Mich. 259, 200 NW 254; Madden v. 
Lemke, 86 Mich. 139, 48 NW 785. 


Minn.—Berquist v. N. J. Olsen Co., 


165 Minn. 406, 206 NW 931; Baessetti 
v. Shenango Furnace Co., 122 Minn. 
335, 142 NW 322. 

Mo.—Mound City Mill, ete., Co. v. 


Kennedy, 209 Mo. A. 224, 234 SW 374; 
Reynolds v. Walsh-Griffith Tie, etc., 
Co., (A.) 227 SW 4388; Pierson-Lath- 
rop Grain Co. v. Britton, 195 Mo. A. 
26, 189 SW 584. 

N. Y.—General Electric Co. v. Na- 
tional Contracting Co., 178 N. Y. 369, 
70 NE 928; Ford y. Erde, 50 Misc. 
665, 99 NYS 487. 


N. C.—Lamborn v. Hollingsworth, 
195 N. C. 350, 142 SE 19; BPlizabeth 
City Milling Co. v. Phillips, 182 N. C. 
2, 108 SE 317; Clifton v. Newsom, 46 
INES © aLO'Ss 

Or.—Call v. Linn, 112 Or. 1, 228 P 
127. 

Pa.—McCombs v. McKenna, 2 Watts 
& S. 216, 37 AmD 505. 


S. C.—Little v. Veneer Mfg. Co., 130 
S. C. 872, 126 SH 42; Woods. v. Cra- 
mer, 34 S. C. 508, 13 SE 660. 


Tex.—White v. Matador Land, etce., 
Co., 75 Tex. 465, 12 SW 866; Burle- 
son v. Sugarland Industries, (Commn. 
A.) 255 SW 165 [aff (Civ. A.) 240 SW 
669]; EF. C. Pennington Produce Co. v. 
Browning, (Civ. A.) 293 SW 935; Dal- 
las Oil, ete., Co. v. Washington Cot- 
ton Oil Co., (Civ. A.) 283 SW 345; 
Tideman v. McDonald, (Civ. A.) 275 
SW 70; Robbins v. Hill, (Civ. A.) 
259 SW 1112; Clement Grain Co. v. 
Border Wholesale Comman.: Co., (Civ. 
A.) 2837 SW 596; Beaumont Cotton Oil 
Mill Co. v. Sanders, (Civ. A.) 203 SW 
372 [foll Beaumont Cotton Oil Mill 
Co. v. Reeves, (Civ. A.) 203 SW 375]; 
Houston Packing Co. v. Dunn, (Civ. 
A.) 176 SW 634; Palestine Ice, etc., 
Co. v. Connally, (Civ. A.) 148 SW 
LOO: 

Wash.—Carlisle Packing Co. v. 
Deming, 62 Wash. 455, 114 P 172 [writ 
of error dism 226 U. 8S. 102, 33 SCt 80, 
57 L. ed. 140). 


W. Va.—Virginia Iron, etc., Co. v. 


Lake, etce., Coal Corp., 98 W. Va. 155, 
116 SE 145; American Canning Co. v. 
Flat Top Grocery Co., 68 W. Va. 698, 
70 SE 756. / 


Wis.—Carle v. Nelson, 145 Wis. 593, 
130 NW 467. 


Man.—Greer v. Dennison, 
46. 

N. S.—Rafuse v. Ernst, 42 N. S. 
173. 


Ont.—Bradley v. Bailey, 52 Ont. L. 
435, 66 DomLR 441 [aff 52 Ont. L. 
439, [1928] 2 DomLR 504]; Morrison 
v. Morrow, 36 Ont. L. 400, 10 OntWN 
84; Peterson v. Dominion Tobacco Co., 
19 OntWN 4638; Geddes v..American 
National Red Cross, 17 OntWN 43. 


Sask.—Reed v. McKenzie Co., Ltd., 
14 Sask. Li 212. 


Austr.—Bear v. Lockyer, 19 Austr. 
Ciel Rees 5. 


[a] Resale by third persons.— 
Where, in an action for breach of con- 
tract to accept timber delivered as 
agreed, it appeared that the person 
from whose land plaintiff cut the tim- 
ber and others who aided him in cut- 
ting and loading it sold some of it 
after it had been delivered to defend- 
ant, and applied the proceeds to plain- 
tiff’'s indebtedness to them, such 


21 Man. 


goods is not sufficient to fix the market value.?? 
price obtained on resale is not, however, conclusively 
the market value,?* especially where the resale is 
long after the breach,”?* or in a strange market,?° or 
is without notice to the buyer, where notice is re- 
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The 


amount should be deducted from the 
amount recovered by plaintiff. Willis 
v. Jarrett Constr. Co., 152 N. C. 100, 
67 SE 265. 


[b] In Manitoba.—Under Sale of 
Goods Act, Rev. St. (1902) § 49, pro- 
viding that the measure of the dam- 
ages shall be the loss directly and 
naturally resulting, in the ordinary 
course of events from the buyer’s 
breach, where the goods are resold in 
a proper manner, the damages may 
be the difference between the contract 
price and the amount realized on the 
resale. Greer v. Dennison, 21 Man. 
46. 


Expenses of resale see infra § 1049. 


20. In re Mills’ Hst., 107 Kan. 492, 
192 P 761 [den reh sub nom. Central 
Desa v. Adams, 107 Kan. 126, 190 


21. Miller v. Robertson, 266 U. S. 
243, 45 SCt 73, 69 L. ed. 265 [aff 286 
Fed. 503]. 


22. Wardwell v. Hocking Valley R. 
Cox, 208), VAL 315s 


23. Conn.—Ansonia Fdy. Co. v. 
Bethlehem Steel Co., 98 Conn. 501, 120 
A 307, 31 ALR 1087. 


Deg ene v. Sayres, 11 Ky. Op. 
eee elbon v. McGillicuddy, 3 La. 


N. Y.—Gray v. New ene. Cent. R. 
Co., 82 Hun 5238, 31 NYS 704 


ygp Andrews v. Hoover, 8 Watts 


[a] Resale to buyer’s receiver.— 
Where a railroad company, which had 
contracted for the purchase of fuel 
oil, went into hands of a receiver, and 
the receiver canceled the oil contract, 
and thereafter bought from the seller 
oil at a less sum, the difference be- 
tween the contract price and the price 

paid by the receiver cannot be ac- 
Rented as fixing the measure of recov- 
ery for the breach, but it should be 
measured by the market value of oil. 
Texas Co. v. International, etc., R. 
Co., 250 Fed. 742, 163 CCA 74 [certio- 
rari den sub nom. Central Trust Co. v. 
TNexas’.Co., 249 U.S. 6131989) SCt Ss3y 
63 L. ed. 802]. 


24. Kan.—Lawrence Canning Co. v. 
EH. DD; ee) MercsCo,, 05 Kan: PAL 77 
48 P 749. 


Mich.—Brownlee vy. Bolton, 44 Mich. 
218, 6 NW 657. 


Mo.—Crawford v. pes ween) 227 
Mo. A. 600, 2883 SW 65 


N. Y.—Case v. simenade: 4 Silv. Sup. 
130, 7 NYS 2533 Chozo Yano vy. lWed= 
man, ‘188 NYS 764 [rev on other 
grounds 192 NYS 647]. 


S. C—Brooke v. Laurens Mill Co., 
ee C. 200, 58 SE 806, 125 AmSR 


Tenn.—Fleming v. Edmonds, 
Tenn. 632, 250 SW 545. 


Wash.—Hess v. Seitzick, 95 Wash. 
3937 V6seP 2941. 


Wis.—Pickering v. 
Wis. 562. 

Eng.—Roth v. Taysen, 8 Aspin. 120. 

[a] Resale five months after 
breach without notice to the buyer 
was without probative force on the 
question of damages. Haueter v. 
Marty, 156 Wis. 208, 145 NW 775. 


252 Lawrence Canning Co. v. H. D. 
Lee Merc. Co., 5 Kan. A. 77, 48 P 749; 
Chapman v. Ingram, 30 Wis. 290. 
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quired,?* or is not for the best price obtainable.?” 
It must appear that the seller used due diligence,?® 
and made all reasonable efforts to obtain the best 
price, or that the price obtained was a fair one.”® If 
the seller resells the goods for more than the con- 
tract price, he cannot recover a difference between 
the contract and market prices.®° ’ 


Under the Uniform Sales 
Act,®! providing that a seller may recover any loss 
occasioned by the buyer’s breach after a resale un- 
having stopped the goods 
in transitu the difference between the contract price 
and the price obtained on a proper resale may con- 
stitute the measure of damages,?? and likewise un- 
der the act** providing for the measure of damages 
as the difference between the contract price and the 
market price, the seller may resell the goods to fix 
and while the resale price is not 
necessarily the market price,*® it is evidence of the 
market price,** and the measure of damages on a 


Uniform Sales Act. 


der the seller’s lien or after 


his damages ;*# 


26. Meyer v. McAllister, 24 Cal. A. 
16, 140 P 42; Pierson-Lathrop Grain 
Co. vy. Britton, 195 Mo. A. 26, 189 SW 
584; Hess v. Seitzick, 95 Wash. 393, 
163 P 941: Pratt v. S. Freeman, etc., 
Co., 115 Wis. 648, 92 NW 3868. 


[a] If the goods are resold with- 
out notice to the buyer, the measure 
of the seller’s damages is the differ- 
ence between the contract price and 
the market value of the goods at the 
time and place of delivery, although 
they may have brought less than their 
market value at the resale. Nelson v. 
Hirsch, etc., Iron, etc.,,Co., 102 Mo. A. 
498, 77 Sw 590. 

27. Jebeles, etc., Confectionery Co. 
v. Crandall-Pettee Co., 16 Ala. A. 338, 
77 S 932; American Cotton Co. v. Her- 
ring, 84 Miss. 693,°37 S 117; Case v. 
Simonds, 4 Silv. Sup. 180, 7 NYS 253; 
Mueller v. Davidson, (Tex. Civ. A.) 
255 SW 1015. 


28. Gehl v. Milwaukee Produce Co., 
105 Wis. 573, 81 NW 666. 


29. Arkansas Short. Leaf Lumber 
Co. v. Hemler, 281 Fed. 914 [cit Cyc]; 
T. B. Scott Lumber Co. v. Hafner- 
Sores Mfg. Co., 91 Wis. 667, 65 NW 


30. Sloss-Sheffield Steel, etc., Co. v. 
Stover Mfg., etc., Co., 37 F. (2d) 876. 


31. Uniform Sales Act § 60. 


32. Holland v. Rock, 50 Nev. 340, 
259 P 415, 


[a] Proof of market value not nec- 
essary.—It is doubtful if proof of the 
market value is necessary after a 
proper resale has been made. Grow- 
ers’ Exch..v. John A, Eck Co., 66 
Utah 340, 242 P 391. 


33. Uniform Sales Act § 64. 


384 Hubbard v. Rockaway Lunch 
Co., 181 Mise. 53, 225 NYS 638. 


35. Duncan v. Wohl, 201 App. Div. 
737, 195 NYS 381. 


36. Frankel v. Foreman, 33 F. (2d) 
83 (under New York Act); Duncan v. 
Wohl, 201 App. Div. 737, 195 NYS 
881; Hayes v. Durham, 194 App. Div. 
848, 185 NYS 691; Farrish Co. v. Har- 
ris Co., 122 Misc. 611, 204 NYS 638; 
Huessener v. Fishel, etc., Co., 281 Pa. 
535, 127 A 139; Rees v. R. A. Bowers 
Co., 280 Pa. 474, 124 A 653; Growers’ 
Exch. v. John A. Eck Co., 66 Utah 
340, 242 P 391. 


37. Urbansky v. Kutinsky, 86 Conn. 
22, 84 A 317; Wood v. American Gro- 
ecery Co., 96 N. J: L. 218, 114 A 756; 
Anness v. Seaboard Trading Co., 230 
App. Div. 69, 243 NYS 27; Baxter v. 
Lustberg, 205 App. Div. 673, 200 NYS 
125; Hubbard v. Rockaway Lunch Co., 
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resale of the goods may be the difference between 
the contract price and the resale price.** 
correctly to determine the damages the goods on 
resale must be in accordance with the specifications 
of the contract.?® 
sidered as the market value if the resale*® is not 


In order 


The resale price will not be con- 


made within the proper time,*® or in the proper 


ered, 


interest thereon 


131 Mise. 53, 225 NYS 638; 
mann v. John G. Wollaeger Co., 
Wis. 616, 176 NW 59. 


[a] First offer on resale.—Where, 
after the buyer’s breach, the seller 
obtained an offer of nineteen cents a 
yard, and later sold the goods for 
seventeen cents a yard, his damage is 
limited to the difference between the 
contract price and the amount of the 
first offer. Farrish Co. v. Harris Co., 
122 Misc. 611, 204 NYS 688. 


[b] Offex of buyer.—The buyer 
cannot complain of the seller’s rejec- 
tion of the buyer’s offer of price, 
which was accompanied by fraudulent 
representation. Growers’ Exch.  v. 
oe A. Eck Co., 66 Utah 340, 242 P 

91. > 


ss, _Chemune rIrons ete: CO.” av. 
Smith, 203 App. Div. 624, 197 NYS 80. 


39. Requisites and sufficiency of 
resale see supra §§ 930-932. 


40. Frankel v. Foreman, 33 F. (2d) 
83 (New York Act); Bonynge v. Carex 
Co., 188 NYS 751; Robert M. Green, 
etc., Co. v. Hazlett, 96 Pa. Super. 460. 


{a] Illustration.—The resale price 
two and one-half months after the 
buyer’s return of the goods, during 
height of season, furnished no basis 
for computing damages (N. Y. Person- 
al, Prop. ‘L. '§ 345. °(3). © Frankel v. 
Foreman, 33 F. (2d) 83. 


41. Rees v. R. A. Bowers Co., 
Pa. 474, 124 A 658. 


Schuene- 
170 


280 


42. Rees v. R. A. Bowers Co., su- 
pra. 
43. Frankel v. Foreman, 33 F. (2d) 


So Sheldon v. Argos Mercantile 
Corp., 194 App. Div. 472, 185 NYS 513 
[aff 233 N. Y. 585 mem, 135 NE 928 
mem]; Worcester Bleach, etc., Works 
Co. v. Dlugasch, 181 NYS 44; Rees 
v. R. A. Bowers Co., 280 Pa. 474, 124 
A 653. 


[a] \_ Unfair sale-——The sale of 
goods to a third party at a price ma- 
terially below the market price, if 
there was an available market, with- 
out first notifying the buyer, would 
be unfair to buyer, even though it be 
assumed that the seller had a right to 
sell the goods at a private sale, in 
view of Personal Prop. L. 145. 
Worcester Bleach, etc., Works Co. v. 
Dlugasch, 181 NYS 44. 


44, See Damages §§ 136-143. 


45. U. S.—Druckman v. Forsyth 
Furniture Lines, 22 F. (2d) 59; Milli- 
ken-Tomlinson Co. v. American Sugar 
Refining Co., 9 F. (2d) 809 [reh den 
LOGE Ge Pa) 973]; Hartmann-Schneider 
Co. v. Farish Co., TE. (2d) -561. 


manner‘! in the open market,‘? or the seller fails 
to use due diligence to obtain the best price.** 


[§ 1045] (d) Interest. In order to fully compen- 
sate the seller, as in the case of other actions gen- 
erally,*# interest by way of damages may be recov- 
even though the damages are unliquidated, 
where it is possible at the time of performance or 
breach of the contract to determine by mere com- 
putation what amount is due.*® 
liquidated by a resale of the goods, interest thereon 
may be recovered.*® 
are not readily ascertainable by mere computation, 


If the damages are 
Where, however, the damages 


cannot be recovered.** Interest as 

Ark.—Jerome Hardwood Lumber 
Co. v. Davis Bros. Lumber Co., 161 
Ark. 197, 255 SW 906. 


Ill.—Norton Iron Works v. Wilson 
Steel Products Col, “23 2:21ly A wba 
Shane Bros., etc., Co. v. Stirglos, 228 
DLS ASo oe 


N. H.—Davis v. New England Cot- 
ton Yarn Co., 77 N.H.:4038, 92,A 732, 


N. Yo cGrat v. M. M. Graves Co., 
222 App. Div. 697, 225 NYS 436 [app 
dism 248 N. Y. 624 mem, 162 NE 550 
mem]. 


N. C.—Bryant v. Southern Box, etc., 
Co:, 192Ne C. 607135 Sos. 


Wis Mecatl Co. v. Icks, 107 Wis. 
232, 838 NW 300. 


[a] Thus, where, on the buyer’s 
breach of a contract to purchase sug- 
ar, a ready market for sugar was 
available so that the then market val- 
ue could be ascertained, the seller may 
recover interest on the damages oc- 
.casioned by the breach. Milliken- 
Tomlinson Co. v. American Sugar Re- 
fining Co., 9 F. (2d) 809 [reh den 10 
F. (2d) 973]. 

[b] In Georgia, under Civ. Code 
(1910) § 3434, providing that all liq- 
uidated demands bear interest from 
the time the party is liable and bound 
to pay, in an action by the seller for 
breach of contract by the buyer, in- 
terest on the amount due may be re- 
covered. Bell v. Lamborn, 2 F. (2d) 
205; Morgan v. J. B. Colt Co., 34 Ga. 
A. 630, 180 SE 600; Robinson v. 
O’Bannon Co., 25 Ga. A. 738, 105 SE 
255. 


fe] In Missouri, under Rev. St. 
(1919) § 6491, providing that interest 
is allowable to a creditor at the rate 
of six per cent per annum when no 
other rate is agreed upon, a seller may 
recover interest as damages on the 
buyer’s breach where they are ascer- 
tainable by computation. Cupples Co. 
v. Mooney, (A.) 25 SW (2d) 125. 


46. Weishut v. Layton, 28 Del. 364, 
93 A 1057; General Electric Co. v. 
National Contracting Co., 178 N. Y. 
369, 70 NE 928; Magna Oil, ete., Co. v. 
EALE Ie Oil Corps 96; (OKT. Toi, 22k 
P65: 

47. KE. Clemens Horst Co. v. Peter 
Breidt City Brewery, 94 N. J. L. 230, 
109 A 727; Bradley v. Bailey, 52 Ont. 
L. 435, 66 DomLR 441 [aff 52 Ont. L. 
439, [1923] 2 DomLR 504]. 


[a] Thus the interest computed on 
seller’s profit, measured by excess of 
contract price over cost of production, 
cannot be recovered, because the 
amount is unliquidated and not ascer- 
tainable by mere computation, and as 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 


— fT ___-_____—_—_ 
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damages is not recoverable prior to the date of the 
buyer’s default, so if the parties extend the time for 
performance of the contract, interest by way of dam- 
definite refusal to take the 


ages prior to the buyer’s 
goods cannot be recovered.*® 


[§ 1046] (e) Expenses*—aa. In General. 
cordance with the general rule of damages for breach 
of contract that reasonable expenses imposed on the 
injured party by reason of a breach of contract and 
as a natural consequence of such breach ordinarily 
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ery of items of expense properly incurred by the 
seller is permitted in actions for damages for the 
buyer’s nonacceptance of the goods.°° 
may recover such a sum as will compensate him for 


The seller 


the loss he may have sustained by reason of the 


In aec- 


form a recoverable element of damage,*® the recov- 


the buyer who is liable in damages 

does not know what sum is owing, 

and cannot compute the interest, he 

is not in default for not paying it. 

E. Clemens Horst Co. v. Peter Breidt 

th Brewery, 94 N. J. L. 230, 109 A 
7 


[b] In Georgia, under Civ. Code 
(1910) § 4396, providing that in all 
cases where an amount ascertained 
would be ibe anges at the time of 
‘the breach,. may be increased by 
the aM@aition fog legal interest from 
that time until the recovery, in an 
action by the seller against the buy- 
er for breach of contract to purchase 
goods, it was error to direct the jury 
to find interest on the damages re- 
covered. Chatham Ice Cream Co. v. 
Sakakeeny, 29 Ga. A. 768, 116 SE 558. 


48. C. J. Huebel Co. v. Leaper, 188 
Hed. 769, 110 CCA. 475. 


[a] Illustration.—Where delays on 
both sides in the performance of a 
contract for the sale of posts and 
poles up to June 25, 1909, where 
agreed to on grounds satisfactory to 
both parties, and on June 30, 1909, 
plaintiff sold the balance of the ma- 
terial, on notice to defendant, because 
of défendant’s breach of ‘contract, 
plaintiff could not recover interest by 
way of damages prior to that date. 
C. J. Huebel Co. v. Leaper, 188 Fed. 
769, 110 CCA 475. 


49. Expenses as element of com- 
pensatory damages for breach of 
Acted generally see Damages § 
125. 


50. See cases infra notes 51-62. 


[a] Action for purchase price.— 
(1) Where the seller sues for the 
purchase price, although successful, 
he cannot recover in addition the 
expense of keeping and caring for 
the property pending the suit, as 
such care is rather for the seller’s 
benefit than that of the buyer, in 
view of the risk that the main ques- 
tion in dispute may be decided 
against him. Putnam v. Glidden, 159 
Mass. 47, 34 NE 81, 38 AmSR 394. 
(2) Amount recoverable in action for 
purchase price generally see supra § 
1020. 


51. Upstone v. Weir, 54 Cal. aes 


King v. Globe Grain, etc., Co., 
Cal. A. 105, 208 P 166; Weishut v. 
Zayton, 21 Del. 364, 93 A 1057; 


Minneapolis Threshing Mach. Co. v. 
McDonald, 10 N. D. 408, 87 NW_ 993; 
Alleghany Iron- Co. v. Teaford, 96 
Va. 372, 31 SE 525. See C. J. Huebel 
Co. v. Leaper, 188 Fed. 769, 110 CCA 
475 (in an action for the buyer’s 
breach of: a contract for the sale 
of posts and poles, plaintiff, hav- 
ing ‘cut back’ six hundred and 
eighty-one poles at defendant’s re- 
quest, and having sold the balance 
of the contract quantity after defend- 
ant had refused to receive any more, 
was properly permitted to recover 
the reasonable value of the cutting 
back, and the taxes paid on the poles 
after they were ready for delivery). 
See also cases infra notes 52-62. 


[a] Other statement.—‘To this 
difference [between the con- 
tract, and the market price] may 


be added any reasonable expense in- 
curred by plaintiff in attempting to 
comply with the contract.” Halliday 
v. Lesh, 85 Mo. A. 285, 289. 


[b] Under Sale of Goods Act § 
49, providing that the measure of 
damages is the estimated loss di- 
rectly and naturally resulting, in the 
ordinary course of events, from the 
buyer’s breach of contract, the sell- 
er is entitled to the full amount of 
the damage he really sustained by 
the breach, and recovery has been 
permitted for reasonable expenses 
consequent on such breach. Greer 
v. Dennison, 21 Man. 46. 


[ec] Protest fees, paid by the sell- 
er, on dishonored drafts for the pur- 
chase price. Dallas Oil, etce., Co. v. 
Washington. Cotton Oil: -Co., »(Téex. 
Ciy. A.) 283 SW 345. 


[d] Where sale is by agent (1) 
he cannot recover for the loss of 
his commission by reason of the 
buyer’s nonaccéptance, at least 
where the buyer does not know that 
the sale is made by him as agent 
rather than as owner. Barkley _v. 
Winnychuk, (Alta.) [1926] 4 DomLR 
538, [1926] 3 WestWkly 327. (2) 
But he may, under Sale of Goods 
Act § 52, recover any “special dam- 
ages’ in addition to the difference 
between the contract, and the mar- 
ket, price, which special damage does 
not cover the lost commission but 
may include not only expense in- 
curred in preparing and equipping 
the goods, so far as such expense 
is a loss, but also his expense in 
and about tendering them to the 
buyer. Barkley v. Winnychuk, su- 
pra. 

52. Davis v. New England Cot- 
ton wYarn! :Cos. 7 & ONG F-40357 92 2 AY 
732. 


“Under the facts as found, when 
properly alleged, the plaintiff 
[buyer] would be required to pay 
for his breach the difference between 
the contract price and the market 
value of the car, plus such reason- 
able expense as the defendant 
[seller] has been put to and which 
was fairly within the contemplation 
of the parties.” See Sabas_ v. 
Gregory, 91 Conn. 26, 28, 98 A 293. 


[a] Delay at buyer’s request.— 
Where the buyer requests and ob- 
tains successive delays in the time 
of delivery and finally fails to per- 
form, he is chargeable, as expenses 
and items whose existence he must 
have foreseen, with taxes on the 
property while the seller was hold- 
ing it for him as well as while the 
seller was seeking a new buyer, with 
the increase in the cost of teaming 
the goods during the period, with 
the expense of a resurvey of such 
goods, and with deterioration in the 
goods from the action of the weath- 
er during the delay. Davis v. New 
England Cotton, Yarn Co., 77 N. H. 
403, 92 A 732. 

[b]: Where buyer severed pipe 
line through which it was receiving 
the seller’s oil as provided by con- 
tract, the seller was entitled to re- 
cover, aS damages, the value of the 
oil actually lost when the buyer cut 


*By ALBERT S. ABEL (§§ 1046-1048). 


nonacceptance;°+ and any expenses which might be 
reasonably contemplated by the buyer as the prob- 
able result of his failure to comply with the con- 
tract are properly included;°* 
necessary in consequence of the buyer’s refusal to 


thus charges made 


his connection with the pipe line. 
De-Lukie v. American Petroleum Co., 
170 Ark. 453, 280 SW 669. 


[c] Where stock was counted out 
and accepted by buyer, but left in 
seller’s possession, and thereafter 
the buyer attempted to repudiate the 
sale and refused to take possession 
on the ground of fraudulent repre- 
sentations, which were found by the 
court not to have been made, the 
seller was entitled, as items of dam- 
age, to recover for the expense of 
feeding, pasturing, and caring for 
tthe stock thus left in his posses- 
sion. Smallwood v. First State Bank, 
(Tex. Civ. A.), 211 SW 474. 


[d] In Georgia (1) under Civ. 
Code (1895) § 3806, providing that 
any necessary expense which one of 
two contracting parties incurred in 
complying with the contract might 
be recovered as damages, a _ seller, 
although he elected to proceed for 
the difference between the contract 
price and the market price after the 
buyer’s nonacceptance, had a cause 
of action additionally for storage 
charges paid on the goods while 
awaiting the buyer’s shipping orders, 
independent of any custom with ref- 
erence thereto (Maddox v. Wash- 
burn-Crosby Milling Co., 135 Ga. 539, 
69 SE 821), (2) and under Civ. 
Code (1910) § 4402, embodying the 
same rule, where a seller contract- 
ed to procure and deliver a certain 
amount of stone and sand at a des- 
ignated price, and the buyer wrong- 
fully prevented performance of ‘the 
contract by refusing to accept any 
of the material, and the seller did 
not procure the sand and stone, but 
incurred expense in hiring teams to 
deliver the material, and the teams 
were forced to remain idle, through 
no lack of diligence on the part of 
‘tthe seller, which expense was a to- 
tal loss to him, such expense might 
be recovered in addition to the prof- 
its inhering in the contract (Murphey 
v. Northeastern Constr. Co., 31 Ga. 
A. 715, 121 SE 848). (8) But the 
statutory provisions have no appli- 
cation where the seller elects as his 
remedy to resell the goods and sue 
for the difference between the con- 
tract price and the price obtained 
on resale (Steinhauer v. Thompson, 
16 Ga. A. 470, 85 SE 677), (4) the 
rule of damages in such case be- 
ing set out elsewhere in this sec- 
tion (see cases infra note 53). (5) 
And, further, where he, on nonac- 
ceptance, takes and retains the prop- 
erty for his own use, Since, by Civ. 
Code (1910) § 4131, his measure of 
damages is the difference between 
the contract price and the market 
price, the seller cannot have an ac- 
tion for the freight cost involved 
in shipping ‘the goods to the buy- 
er where such freight charge was 
taken into account by the parties at 
the time of the bargain and in- 
cluded in the purchase price (Wilkes 
v. Madden, 27 Ga. A. 716, 109 SE 
683); (6) nor can he recover for 
the freight charge involved in ship- 
ping the goods back again from the 
place where delivery was tendered 
SONG refused (Wilkes v. Madden, su- 
pra 
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to five ang notice ef his intention 
neat te aecept umtil after the sell- 
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resaleable.®° 
F. o. b. sale. 


a6 


thus designated 


An aétion has 


place.®* 
at least where 


house pursuant to the requirements 
of their contract, we conclude that 
payment of the warehouse charges 
by the sellers, in order that they 
might thus regain possession so as 
to be im a position to make a re- 
sale, ig not only an element of dam- 
ages naturally and proximately re- 
sulting from the buyer’s breach of 
his contract to accept and pay for 
the goods, but is such as must have 


beem within the reasonable contem- 
plation of the parties when mak- 
ing the contract. The buyer ought 


to have Known that it would be nec- 
essary for the sellers to pay the 
warehouse charges if the former, 
witheut right, should refuse to ac- 
cept the barley after the sellers had 
so far completed their contract as 
to make delivery to the warehouse 
im accordance with the terms of their 
obligation.” King v. Globe Grain, 
ete, Ca, BS Cak A. 105, 208 P 166, 
LOM. 

(f] Bight to recover storage is 
hased, ft has been said, on a con- 
templated resale; and where the 
facts Show that the seller designs 
the retention of the goods as _ his 
ewn and not their resale as those 
of the buyer, he cannot recover stor- 


age charges. Dreyfuss v. Foster, 3 
NYS 54. 

54. Ellithorpe Air-Brake Co. v. 
Sire, 42 Fed. 662 [aff 1387 U. S. 579, 
ti SCt 195, 34 L. ed 801). 


55. Orsinger v. Consolidated Flour 
Millis Co. 284 Fed. 22 [eertiorari 
gen" 260 U. S. T46 mem, 438 SCt 248 
mem, 67 L. ed. 493 mem]; Ellithorpe 
Air-Brake Co. v. Sire, 41 Fed. 662 
[ak 287 Wo So 879 412 “St £95, 34 
lL. ed. 801}; Black Beauty Coal Co. 
v. Cohen, 267 Mass. 98, 165 NE 878. 
And see cases infra § 1047 note 
T4. 

fa] Contract stipulation that buy- 
er pay freight—The seller may re- 
eover freight advanced which, by the 
terms of the contract, the buyer was 
to pay. Minneapolis Threshing 
Mach Co. vw. McDonald, 10 N. D. 
408, 8T NW 993. 

56. Crocker v. Field’s Biscuit, etc., 
Co, 93 Cal. 532, 29 P 225. 

fa] Tlustration.—Where the sell- 
er agreed to furnish the buyer with 


oO 


eertain labels to be prepared, and 
it was mecessary to make special 
plates for the production of such 


labels an@ of use only in that con- 
nection, the expense of preparing the 
plates was an item of damages re- 
eoverable in an action by the sell- 
er for damages for nonacceptance of 
the Iabels. Crocker v. Field’s Bis- 
euit, ete., Co., 93 Cal. 532, 29 P 225. 


[b] Partial nonacceptance,— 
Where goods sold were accepted in 
part, and not as to another part, 
the seller could recover, in addition 
to other items of damage, the dam- 
ages ineurred by him in providing 
the means for furnishing the resi- 
due of the goods, called for by the 
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the goods are of such a character as not to be readily 


Where a sale is made f. 0. b. a cer- 
tain place, the cost of transportation of the goods 
from the locality where they are situated to the place 


in the contraet is not recoverable 


as an item of damages additional to the difference 
between the market, and the contract, price;°! and, 
conversely, the seller is ordinarily entitled to the 
full difference between the contract price f. 0. b. the 
place named and the market price f. 0. b. such place, 
without any further deduction for freight from such 


and Necessity.°? 


contract, but not accepted. Upstone 
v. Weir, 54 Cal. 124. 4 
Damages “for nonacceptance of 


oods to be manufactured general- 
y see infra § 1051. 


: fi Halliday v. Lesh, 85 Mo. A.. 
285. : 

58. Gleckler v. Slavens,.5 S. D. 
364, 59 NW 38238; Alleghany Iron 
eee v. Teaford, 96 Va. 372, 31 SH 
625. 

[a] No fraud necessary, aS an 
element in the buyer’s representa- 


tions with respect to receiving the 
goods, in order to permit the sell- 
er to recover the expense to which 
he has thereby been put. Alleghany 
Iron (Cos: Vv... Feaftord w9GyWanll 32a coe 
SE 5265. 

[b] Rule applied.— W here the 
contract provided that the _ seller 
should hold in the vicinity of the 
Rosebud Indian agency the number 
of beef steers required to fill the 
contract, that being the place. set 
for delivery, so as to be able to de- 
liver as and when notified thereto, 
no length of notice being fixed in 
the contract, and the buyer notified 
the seller that a certain number 
would be required in September, and 
where plaintiffs, in pursuance of 
such notice, in good faith moved such 
eattle into closer proximity to such 
agency than they otherwise would, 
and closer than the contract re- 
quired, and so held them there at 
an increased expense, such cattle 
not being received or called for by 
the buyer, it was neither error in 
the court to instruct nor in the jury 
to find that the seller was entitled 
to recover from the buyer such in- 
creased necessary expense. Gleckler 
v. Slavens, 5 S. D. 364, 59 NW 323. 


59. A. B, Murray Co. v. Lidger- 
wood Mfg. Co., 132 Mise. 414, 229 NYS 
664 [aff 238 NYS 684 mem]. 


60. A. B. Murray Co. vy. Lidger- 
wood Mfg. Co., supra. 


61. Scruggs v. Riddle, 171 -Alay 
350, 54 S 641. 
62. Plunkett v. Comstock,  etc¢., 


Co., 211 App. Div. 737, 208 NYS 93. 


fa] Deduction in freight rate due 
to reduced invoice price.—Where the 
freight charges on ore shipments de- 
pended on the invoice price, the buy- 
er, who broke his contract for the 
purchase of the ore, which was re- 
sold by the seller at a lower price, 
is entitled to a deduction from the 
damages sustained by the seller of 
the difference between the freight 
rate actually charged on the lower 
invoice price, and the rates which 
would have been charged if the in- 
voices had been at the contract price, 
the contract being for an f. o. b. sale. 
Robertson vy. Miller; 286 Fed. 503 [aff 
266 U.-S. 248, 45 SCt 73, 69 Li. ed: 
265]. 


63. Duty to mitigate or prevent 
enhancement see infra § 1049.” 


Por later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1047-1048] 


The seller cannot recover, however, for expenses 
which are not shown to be reasonable,°4 nor for ex- 
penses as to a resale not shown to be necessary in 
order to effect it;°° nor for expenses incurred in 
keeping and earing for the goods for an unneces- 
sarily long period of time after nonacceptance,°®® as 
for storage beyond a reasonable time to effect a re- 
sale,°* or for storage in a needlessly expensive man- 
If there is a market price at the time of de- 
livery, the seller cannot charge the buyer with the 
expense of keeping the goods in order to take ad- 
The seller is not 
entitled to charge anything against the buyer on 
account of the expense of resale in excess of the 
amount which he actually pays.7° 
curred by the seller, after the nonacceptanee, in ef- 
forts to induce the buyer to carry out the contract 
and withdraw his refusal, are not recoverable dam- 
Recovery has also been refused the seller 
as to items of expense too remote to be allowable as 


ner.°§ 


vantage of a rise in the market.®® 


ages,“1 


damages."? 


Prevention of expense by prompt notification. 


64. Rudolph v. Laser, 156 Ark. 5, 
245 SW 302; Worcester Bleach, etc., 
Works v. Dlugasch, 181 NYS 44. See 
Pope v. Filley, 9 Fed. 65, 3 McCrary 
190 [rev on other grounds 115 U. S. 
213, 16) SCt- 19; 29 "Ls eds 372]. (the 
selling commission recoverable is the 
ordinary and usual commission, and 
not necessarily the sum agreed up- 
on in the particular instance between 
the broker and the sellers). 


[a] Demurrage on account of un- 
necessary delay is not an expense re- 
ecoverable against a  nonaccepting 
buyer. Rudolph v. Laser, 156 Ark. 
5, 245 SW 302. 


[b] In California under Civ. Code 
§ 8300 providing that the measure of 
damages for breach of contract is 
“the detriment proximately caused 
thereby, or which, in the ordinary 
course of ‘things, would be likely to 
result therefrom,” the damages re- 
coverable for nonacceptance must 
comply with that requirement, and 
be such as might have been contem- 
plated by the parties at the time of 
entering the contract, and therefore 
the seller’s expense in making sev- 
eral trips and in paying for an ex- 
tension of an option on timber land 
from which the goods sold were to 
be furnished were too remote and 
were not recoverable. Albion Lum- 
ber Co. v. Lowell, 20 Cal. A.-782, 130 
P 858, 130 P 864. 


65. Edgar v. Grocers’ Wholesale 
©o. 3298 Hed. -87siireh den, Toi (2d) 


219]; Worcester Bleach, ete., Co. v. 
Dlugasch, 181 NYS 44. 
[a] Unnecessary shipment.— 


Where it did not appear but that the 
goods refused might have been re- 
old in the locality to which they 
ad been consigned, expenses of 
transportation in reshipping them to 
another market where they actually 


were sold were disallowed. Greer v. 
Dennison, 21 Man. 46. 

66. Mexico First Nat. Bank v. 
Ragsdale, 171 Mo: 168, 71 SW .178; 


Hauck Food Products Corp. v. Ste- 
venson, 118 Mise. 31, 192 NYS 42 [rev 
on other grounds 2038 App. Div. 308, 
197 NYS 34]. 

67. Dreyfuss v. Foster, 3 NYS 54; 
Greer v. Dennison, 21 Man. 46. 


68. Dreyfuss v. Foster, 3 NYS 54. 


[a] Warehouse rates in the lo- 
eality tend to establish the market 
rate of storage and the seller may 
not elect to store the goods in ex- 
pensive and valuable space on his 
Own premises. and then recover on 
that basis for storage, but should be 
held to a. sum not in excess of the 


SALES 


ance,73 


damages.*® 


Expenses in- 


Deductions under clause for repairs. 
part of the contract of sale of a machine, the seller 
was to furnish repairs for,a specified time, and the 
buyer refuses to accept the machine, the value of 
such repairs should be deducted from the amount of 


[§ 1048] cc. Resale. 
are such that the seller has the right to resell the 
goods and seek damages from the buyer,’® and has 
exercised his right to resale, he may, subject to the 
rules announced above,*‘ recover, in addition to the 
damages recoverable in such cases by reason of the 
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The buyer is entitled not to be held for the expenses 
incident to the seller’s performance of the contract 
where his refusal is in time to prevent perform- 
Thus, there can be no recovery for freight 
on goods shipped after notice by the buyer that he 
does not intend to carry out the executory contract 
to buy, which notice is never withdrawn.** 


Li ase 


Where the circumstances 


general rule,’® the costs and expenses of a proper 


warehouse rates. Dreyfuss v. Fos- 


ter, 3-NYS 54. 
id Thurman vy. Wilson, 7 Ill. A. 
812. 


70. Miller v. Robertson, 266 U. S. 
243, 45 SCt 78, 69 L. ed. 265 [aff 286 
Fed. 503]. 


71. Bradley v.' Bailey, 52 Ont. L. 
435, 66 DomLR 441 [aff 52 Ont. L. 
439, [1923] 2 DomLR 504]. : 


72. C. J. Huebel Co. v. Leaper, 188 
Fed. 769, 110 CCA 475. 


[a] Damages for expense of clear- 
ing land for storage of lumber were 
too remote to sustain a recovery, 
where, although the buyer’s nonac- 
ceptance rendered it necessary to pro- 
vide more storage space for the con- 
venient handling of the lumber, the 
land so cleared was part of that held 
by the seller under a lease providing 
for cutting and removing the timber 
therefrom, where the contract to sell 
contained no language indicating 
that the clearing of the land was in 
the contemplation of the parties at 
the time of making, and where there 
is nothing to show but what the 
clearing of the yard was permanent- 
ly advantageous to the seller. C. J. 
Huebel Co. v. Leaper, 188 Fed. 769, 
110 CCA 475. 


73. Edgar v. Grocers’ Wholesale 
Co., 298 Fed. 878 [reh den 1 F. (2d) 
219]; Newark City Ice Co. v. Fisher, 
76 Bed. 427; 22 CCA 261.. But see 
Sawyer Massey Co., Ltd. v. Srlachet- 
ka, 5 Sask. L. 224 (where the buyer’s 
right to cancel a contract before the 
time fixed for performance was _ de- 
nied, and it was held that a seller, 
shipping after notice of such cancel- 
lation, could recover demurrage 
charges as damages). 


[a] Illustration.—On absolute re- 
pudiation of a contract by the buyer 
before performance, it is the duty of 
the seller to minimize its damages 
from the breach; and where the sale 
was of a commodity, such as sugar, 
as readily marketable at point of 
shipment as at destination, it is not 
justified in making shipment and in- 
curring large expense for transporta- 
tion and storage, and is not entitled 
to recover such unnecessary expense 
as part of its damages. Edgar v. 
Grocers’ Wholesale Co., 298 Fed. 878 
[reh den 1 F. (2d) 219]. 

[b] ©C, I. F. contract.—The seller’s 
damage for the buyer’s repudiation 
of ac. i. f. contract for goods to be 
delivered in Swedish ports was the 


‘difference between the contract price 


and the sum of the market price, plus 
the prevailing freight rates for coal 


resale,’® including proper outlays, for transporta- 


to the ports mentioned and the cost 
of insurance on such _ shipments. 
Kunglig Jarnvagsstyrelsen v. Dexter, 
32 FHF. (2d) 195 [certiorari den 280 
U. S. 579 mem, 50 SCt 32 mem,*74 
L. ed. 629 mem]. 


[c] Cost of shipping and packing. 
—If the buyer cancels his order and 
notifies the seller not to ship the 
gocds, it is not necessary for the sell- 
er to ship them in order to recover; 
and if he does so he can recover only 
the contract price and not the cost 
of packing and shipping. Wallace v. 
Blake, 15 Daly 158, 3 NYS 934. 


74. Hart-Parr Co, v. Finley, 31 N. 
D. 130, 153 NW 1387, AnnCas1917B 
706, LRA1915E 851. 


[a] Reason for rule.—Such  in- 
curring of freight charges is in con- 
templation of law an enhancement of 
damages after notice of repudiation 
and hence not recoverable. Hart- 
Parr Co. v. Finley, 31 _N: Dr 430, 153 
NW: 13%, ~Ann€aslol?l © 706; FoR 
POLS EP Shas 


75. Ludlow_ v.  Peck-Williamson 
Heating, etc., Co., 116 Ky. 608, 76 SW 
SM Uae taal sal, Soak, 


76. Right of resale see supra §&§ 
927, 8. 

77. See supra §§ 1046, 1047. 

78. Damages after nonacceptance 


and resale generally see supra § 1044. 


79. U. S.—American, etc., Mfg. 
Corp. v. New Idria Quicksilver Min- 
ing Co., 293 Fed. 509; Pope v. Filley, 
9) Bred.) 65, 3. MeCrary,) 190% iirey, son 
other grounds 115 U. S. 213, 6 SCt 19, 
29 L. ed. 372]. : 

Ariz.—Slaughter v. Marlow, 3 Ariz. 
42:9,. 31 Pe b47: 

Del.—Weishut v. Layton, 
364, 93 A 1057. 

Mass.—Whitney v. Boardman, 118 
Mass. 242. 

Minn.—Berquist v. "N. J. Olsen Co.; 
165 Minn. 406, 206 NW 931. 

Ne Ys Ollen Vy. se Evoy, 78 ON mys 
549 [aff 23 N. Y. Super. 38]. But see 
Diamond. psroay. PLO 2 AN Yes 
(holding that, in the particular case, 
the seller could not, in an action for 
breach of contract for nonacceptance, 
recover aS damages certain expenses 
incurred in handling the goods); 
Braun v. Angonoa, 185 NYS 8382 (in 
an action for breach of contract, 
plaintiff is entitled to recover the 
difference between the contract price 
and the market price at the time of 
defendant’s breach, and not for stor- 
age, auctioneer’s fees, and carting), 


N. C.—Vanstory Clothing Co. v. 


28 Del. 
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tion,®® demurrage,®! storage,®? insurance,®*® adver- 
tising,®* expense for the keep of animals for a rea- 
sonable time in anticipation of a resale,*® and the 
cost of any repairs, required by reason of nonaccept- 
ance in order to put the goods in condition for re- 


Stadiem, 149 N. C. 6, 62 SE 778. 


Tenn.—Hardwick v. American Can 
Co... L132 Lenn: (657%, 88.5 WwW 71.975 


Tex.—Nicholson vy. Wilson, (Civ. 


A.) 240 SW 614. 


Va.—American. Hidé, etc., Co. v. 
Chalkley, 101 Va. 458, 44 SE 705. 


Can.—Chapman v. Larin, 4 Can. S. 
Ces so. 

Man.—Greer v. 
46. 

But see Tripp v. Forsaith Mach. Co., 
69 N. H. 233, 45 A 746 (after nonac- 
ceptance, the seller could not charge 
the buyer with damages for storage, 
taxes, and the expenses of the auc- 
tion at which the goods were resold, 
even though’ the auction expenses 
may be deducted in arriving at the 
net resale value). And see cases in- 
fra notes 80-87. 


[a] Resale of defective goods.— 
Where goods of a. certain quality are 
contracted to be sold, and acceptance 
refused, the expenses of resale which 
the seller is entitled to recover as 
damages are only the expenses of 
the resale of that portion of the 
goods which answers to the quality 
contracted for, and not that portion 
falling below the quality. La Rue 
v. Groezinger, 84 Cal. 281, 24 P 42, 
18 AmSR i79. 


[b] In Alabama (1) it has been 
held that expenses incident to con- 
ducting a resale by auction were not 
recoverable by the seller in an action 
for damages for nonacceptance 
(Crandall Pettee Co. v. Jebeles, etc., 
Confectionery Co., 195 Ala. 152, 69 S 
964), (2) and similarly that there 
could be no recovery for the time and 
expense of the seller in coming to 
the place where delivery was refused 
and in effecting a resale (Penn vy. 
Smith, 93 Ala. 476, 9 S 609; Southern 
States Co. v. Long, 15 Ala. 286, 73 S 
148), (8) or for other expenses in- 
volved in making a resale (Southern 
States Co. v. Long, supra). (4) And 
it has been suggested that the result 
is based on the theory that, when 
the seller elects to resell, he is bound 
by the result, and is entitled to re- 
cover only the difference between the 
contract price and the price realized 
by the resale (Southern States Co. v. 
Long, supra); (5) but, according to 
Jater authority, the seller is entitled 
to charge against the buyer all rea- 
sonable expenses incurred in making 
the resale (Mizell Mercantile Co. v. 
Cadick Milling Co., 213 Ala. 669, 106 
S 139), (6) including a reasonable 
charge for storage pending bona fide 
efforts to resell (Mizell Mercantile 
Co. v. Cadick Milling Co., supra). 


{c] In Georgia (1) under Civ. 
Code (1910) § 4131, providing that 
the seller, in the event of the buy- 
er’s nonacceptance, may sell the prop- 
erty and recover the difference be- 
tween the contract price and the price 
on resale, the seller cannot addition- 
ally thereto recover the costs and 
expenses incidental to the resale (Al- 
lison Lumber Co. v. Decatur Lumber 
Co., 30 Ga. A. 613, 118 SE 597; Stein- 
hauer v. Thompson, 16 Ga, A. 470, 85 
SE 677. But see Robinson v. O’Ban- 
non Co., 25. Ga. A. 738, 105 SH 255 
[the court’s action in overruling a 
demurrer to a petition alleging that 
defendant buyer refused to receive 
a shipment of oats and that they 
were sold through a wholesale grocer 
for the best price obtainable, and 


Dennison, 21 Man. 


{asking 
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reimbursement for expenses 
of freight and demurrage, was not 
error]), Such as, for instance: (2) 
Selling commissions. Abercrombie vy. 
Georgia Distributing Co., 39 Ga. A. 
654, 148 SE 296; Sims-McKenzie 
Grain Co. v. Patterson, 10 Ga. A. 742, 
73 SE 1080. (8) Demurrage.  Alli- 
son Lumber Co. v. Decatur Lumber 
Co., 30 Ga. A. 618, 118 SE 597; Sims- 
McKenzie Grain Co. v. Patterson, su- 
pra. (4) Freight. Allison Lumber 
Co. v. Decatur Lumber Co., supra. 
(5) Taxes. Allison Lumber Co. v. 
Decatur Lumber Co., supra. (6) 
Storage. Allison Lumber Co. v. De- 
catur Lumber Co,, supra. (7) Labor. 
Allison Lumber Co. v. Decatur Lum- 
ber Co., supra. (8) Insurance,| Al- 
lison Lumber Co. v. Decatur Lumber 
Co., supra. 


[d] Sales commissions (1) for re- 
sale are recoverable. American, etc., 
Mfg. Corp. v. New Idria Quicksilver 
Min. Co., 293 Fed. 509; Pope v. Fil- 
ley, 9 Fed. 65, 8 McCrary 190 [rev on 
other grounds 115 U. S. 213, 6 SCt 
1929p Lake ed asia le Dallass Oil sete:, 
Co. v. Washington Cotton Oil Co., 
(Tex. Civ. A.) 288 SW 345; Greer v. 
Dennison, 21 Man. 46. (2) But the 
test is what is the reasonable sell- 
ing commission, and not what com- 
mission was agreed on between the 
seller and the sales broker. Pope v. 
Filley, supra. 


[e] Whether private sale or sale 
by auction, the rule stated in the 
text applies. Whitney v. Boardman, 
118 Mass. 242. 


[f] Under Uniform Sales Act § 60 
(1) providing that the seller “may 
recover from the buyer damages for 
any loss occasioned by the breach of 
the contract or the sale,’ recovery 
may be had for expenses of making 
a resale (Humphrey vy. Sagouspe, 50 
Nev. 157, 254 P 1074), (2) including 
items for trouble and expense in se- 
curing another purchaser (Humphrey 
v. Sagouspe, supra), (3) for keeping 
and caring for the property for such 
reasonable time after nonacceptance 
as is necessary to effect a resale 
(Humphrey v. Sagouspe, supra), (4) 
including the wages of employees 
hired to assist in keeping it (Hum- 
phrey v. Sagouspe, supra); (5) but 
recovery may not be had for loss or 
injury to the seller which is not 
caused directly or indirectly by the 
buyer’s failure to take delivery 
(Humphrey y. Sagouspe, supra); (6) 
and further under § 5ly providing 
that the buyer, after nonacceptance 
and resale is “liable to the seller for 
any loss occasioned by his neglect 
or refusal to take delivery, and also 
for a reasonable charge for the care 
and custody of the goods,’ the same 
result has been reached (Wood v. 
American Grocery Co., 98 N. J. Li 
218, 114 A 756), (7) and the buyer 
has been held liable for reasonable 
storage charges pending resale (Wood 
v. American Grocery Co., supra), (8) 
especially in view of the fact that 
this provision is to be construed in 
conjunction with § 78 of the act pro- 
viding that “in any case not provid- 
ed for ...the rules of law and 
equity, including the law merchant 

. Shall continue to apply to con- 
tracts to sell and sales of goods,” 
as the common-law rule of compensa- 
tory damage extended to items re- 
sulting from special circumstances 
and which could reasonably be esti- 
mated as the proximate consequence 


of the breach (Wood v. American: 
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sale at least if title has once’ passed to the buyer ;*° 
or, as it has been stated, the seller is entitled to the 
difference between the contract price and the net 
price which he actually receives on resale.*” 


[§ 1049] (f) Duty of Seller To Mitigate or Pre- 


Grocery Co., supra); (9) and under 
§ 64 subd 2, providing that “the 
measure of damages is the estimated 
loss directly and naturally resulting, 
in the ordinary course of events, 
from the buyer’s breach of contract,’’ 
there may be included expenses of 
storage (William M. Roylance Co. v. 
Jewett, etc., Co., 191 Wis. 490, 210 
NW_ 376), (10) demurrage (William 
M. Roylance Co. v. Jewett, ‘etc., Co., 
supra), (11) and the expenses in- 
curred by a selling agent in making 
the resale (William M. Roylance Co. 
v. Jewett, etc., Co., supra), (12) at 
least where there is no available 
market at e time and place of deliv- 
ery (William M. Roylance Co. v. Jew- 
ett, etc., Co., supra). 


80. Rudolph v. Laser, 156 Ark. 5, 
245 SW 302; Jones v. Borel,-4 La. A. 
418; Berquist v. N. J. Olsen Co., 165. 
Minn. 406, 206 NW 931; Baessetti 
v. Shenango Furnace Co., 122 Minn. 
335, 142 NW 322. 


[a] In South Dakota, under Civ. 
Code, § 2303 subd 2, defining the 
measure of damages for breach of an 
agreement to buy to be the excess due 
from the buyer under the. contract 
over the value to the seller, with the 
excess of the expense incurred in 
carrying the property to market over 
what would have been incurred had 
the buyer accepted it, expense in- 
curred in shipping cattle to a market 
was properly submitted as an ele- 
ment of damage in an action for 
breach of an agreement to buy them. 
Olson v. Rydl, 25 S. D. 268, 126 NW 
587. 


[b] Draying.—Jones v. Borel, 4 
La. A. 418. 


[c] Whether or not available mar- 
ket exists at the place where the sell- 
er delivers the property in perform- 
ance of his obligation under the con- 
tract, he has been held to recover the 
freight charges involved in shipping 
the goods to such place. Rudolph v. 
Laser, 156 Ark. 5, 245 SW 302. 


{d] Delivery to available market. 
—If there is no market at the place 
of delivery and the value at the near- 
est market is taken, the cost of trans- 
portation may be added. Halliday v. 
Lesh, 85 Mo. A. 285; White v. Mata- 
dor Land, etc., Co., 75 Tex. 465, 12 
SW. 866. 


81. Rudolph v. Laser, 156 Ark. 5, 
245 SW 3802; Berquist v. N. J. Olsen 
Co., 165 Minn. 406, 206 NW 981. 


[a] Existence or nonexistence of 
available market has been held to af- 
fect the seller’s right to recover the 
expense of demurrage, which he may 
‘do if there is no market available at 
the place of delivery and nonaccept- 
ance, but not if such a market exists 
at such a place. Rudolph vy. Laser, 
156 Ark. 8, 245 SW 302. : 


82. See cases supra § 1046 note 53. 


83. Berquist v. N. J. Olsen Co., 165 
Minn. 406, 206 NW 931; Lewis v. 
Greider, 51 N. Y. 231. 


84, Greer v. Dennison, 21 Man. 46. 


85. Slaughter v. Marlow, 38 Ariz. 
429, 31 P 547; McCracken v. Webb, 
36 Iowa 551. 


86. Wicks v. Racine Confectioners’ 
Mach. Co., (Tex. Civ. A.) 250 SW 2386. 


87. Berquist v. N. J. Olsen Co., 165 
Minn. 406, 206 NW 981. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


* Co. v. Briscoe Motor Corp., 222 Mich. 


§ 1049] 


vent Enhancement.* Although the buyer has wrong- 
fully neglected or refused to accept and pay for the 
goods, or has repudiated the contract or the sale, in 
accordance with general principles of damages,®* as 
a general rule, either by statute’® or judicial deci- 
sion,®°® the seller must use reasonable diligence to 
minimize -the damages which may be sustained, but 
such duty does not necessarily require the jury to 
consider the price paid the buyer for the goods by a 
customer of the buyer.®! While the buyer is re- 
sponsible for the damages consequent on his breach 


-which oceur prior to notice of renunciation to the 


seller,®? if the seller after notice of repudiation pro- 
ceeds with performance, the buyer is ordinarily not 
responsible for the loss sustained.®? The duty to 
minimize damages, however, does not require the 
seller to deliver the goods to the buyer’s assignee.°®* 


Duty to resell goods.°° While in some jurisdic- 
tions it has been held that the seller in order to mini- 
mize the loss must resell the goods when there is an 
available market,®® especially where they are perish- 
able,®? in other jurisdictions, apparently on the the- 
ory that the seller has an election of remedies on 
the buyer’s refusal to accept and pay for the goods,°?® 
it has been held that a resale by the seller is not 
necessary.?® Where the buyer breaches the contract 
before the time fixed for delivery under the con- 


Tex. 526, 
225 


89. See statutory provisions. 


S8. See Damages §§ 96-104, 224, 
Pee SW 462; 
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14 SW 165; 
Hall Safe, etc.) Co., (Tex. Civ. A.) 157 
Sonka v. Chatham, 2 Tex. 
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tract, it has been held that the seller need not re- 
sell the goods;+ at any rate, the seller need not re- 
sell the goods when requested by the seller to delay 
delivery,? or where there is no available market,? 
or where the proposed buyer offers worthless checks 
in payment of the price.* It has been held that the 
seller need not resell the goods to the buyer even at 
a price above the market value, since such resale 
would constitute a new contract and a waiver of the 
seller’s rights under the original sale.® 


Goods to be manufactured. Where a. buyer of 
goods to be manufactured by the seller counter- 
mands the order before the goods have been manu- 
factured, and at a time when the seller can stop 
the work and thus mitigate his damages, the seller 
cannot proceed with the work so as to aggravate the 
damage, but can recover only such damages as are 
sustained prior to the receipt of notice counter- 
manding the order.* Although a substantial per- 
formance of the contract by the seller at the time of ~ 
the buyer’s breach may warrant the seller completing 
the manufacture of the goods, if the manufacture 
of the goods is merely in its initial stage, the seller © 
must discontinue; and if he proceeds with the man- 
ufacture of the goods to completion, he cannot hold 
the buyer liable for such damages as might have been 


avoided.® 

Shanefield v.1 Code § 3311, providing for the seller’s 
measure of damages on the buyer’s 
breach of the contract to accept the 


Civ. A. 312, 21 SW 948; Tufts v.| goods, the seller is under no duty to 
90. U. S.—Crane Iron Works vV.| Stuart, (Tex. A.) 23 SW 834; Dan-|resell the goods. Ventura Refining 
Cox, 28 F. (2d) 328. forth v. Walker, 40 Vt. 257; Bennett|Co. v. Roseberg Oil Corp., 82 Cal. 


Ala.—Oden-Elliott Lumber Co. v. 
Daniel-Gaddis Lumber Co., 210 Ala. [a] 
582, 98 S 730. 

Ga.—Atlanta Oil, etce., Co. v.”Phos- 
phate Min. Co., 25 Ga. A, 430, 103 SE 
873. . 

La.—Adler Export Co.. v. Eagle 
Rice, etc., Mills, 10 La. A. 119, 119 S 
di: 


Md.—Lockerman v. Hastern Shore 
Trust Co., 146 Md. 330, 126 A 140. 


Mass.—Centennial Hlectric Co. v. 
Morse, 227 Mass. 486, 116 NE 901; 
Bullard v. Eames, 219 Mass. 49, 106 
NE 584. 

Mich.—Goldsmith v. 
Mich. 255, 200 NW 252; 


Bliss, 


Stiglitz, 228] 95 


Athol Mfg. 


95, 192 NW 668; Beebe v. Cullinane, 
214 Mich. 37, 181 NW 1016. 96. 


Mo.—Frederick vy. Willoughby, 136 
Mo. A. 244, 116 SW 1109. 


N. Y.—J.,K. Rishel Furniture Co, 
vy. Stuyvesant Co., 123 Misc. 208, 204 
NYS 659. 

Pa.—Jessup, etce., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 488, 147 A 519. [a] 


Tex.—Beaumont Cotton Oil Mill Co. 
v. Sanders, (Civ. A.) 203 SW 372. 


W. Va.—Bennett v. Dayton, 102 W. 
Wael 97, 135: SEH 13; 


Can.—Hammond y. Daykin, 8 West 
Wkly 512. 

[a] Duty to furnish receptacles.— 
On the buyer’s failure to furnish lug 
boxes under the contract, the seller 
was not required to secure boxes else- 
where to minimize loss. Seaton v. 
Garcia, 203 Cal. 187, 263 P 237. 


91. Bradley Lumber, etc., Co. v. 
Cutler, 253 Mass. 37, 148 NE 101. 


92. Sackville v. Storey, (Tex. Civ. 
A.) 149 SW 239; Bennett v. Dayton, 
102 W. Va. 197, 135 SE 13. 

93. Hart-Parr Co. v. Finley, 31 N. 99. 
D. 130, 153 NW 137, AnnCas1917E 706, | 657, 76 S 569. 
LRAI9I15E 851; Tufts v. Lawrence, 77 [a] 


SE 390; 


the seller 


635, 120 S 539. 


mize the ‘loss. 


v. Dayton, 102 W. Va. 197, 135 SH 13. 
Thus, if the seller must first 
purchase the goods in order to supply 
the buyer under the contract he can- 
not, after having been notified by the 
vendee to make no more purchases on 
account of such contract, purchase po- 
tatoes and then recover of the vendee 
any loss that may be sustained on 
them by frost or rot. 
Walker, 40 Vt. 257. 


Expenses see supra § 1047. 


94. Western Oil 
(Tex. Commn. A.) 299 SW 6387 2. 
[aff (Civ. A.) 292 SW 6401. 


Right to retain property with- 
out resale see supra 


79 liquidate damages see infra § 3 
1044, . 


Standard Ice Co. v. Lynchburg 
Diamond Ice Factory, 129 Va. 521, 106 
Mason & Risch, 
Christner, 47 Ont. L, 52. 5. 


97. Ziegler v. Gerlach, 59 Tex. Civ. 
A. 96, 125 SW 80; Hammond v. Day- 


kin, 8 WestWkly 512. 


In Louisiana (1) y 
where the goods are perishable that 7. 
must resell them in order 
to minimize the loss. 
Clothing Co. v. De Buys, 
(2) It has been held 
that in the case of merchandize the 
seller must resell the goods to mini- 
Cyrus W. Scott Mfg. 
Co. v. Stoma, 10 La. A. 469, 121 S 335. [a] 
(3) Where goods are constructively 
delivered to the buyer and title to 
them has passed to the buyer, under 
Civ. Code art 2555, the seller need not 
resell the goods returned to him be- 
fore he can recover the price even if 
the goods are regarded as perishable. 
Davis v. Sherman, 1 La. A. 105. 


98.. Election of remedies by seller 
see supra §§ 870-872. 


Walker v. Daggett, 115 Miss. | pe 


In California (1) under Civ. 


A. 648, 256 P 484. (2) Where only a 
few days elapsed between the breach 
of a contract to buy fruit and destruc- 
tion of the crop by frost, the buyer 
could not defeat a suit for damages 
because of seller’s failure to fix his 
measure of damages, as prescribed by 
Civ. Code §§ 3311, 3353. Foote v. San 
Francisco Produce Co., 25 Cal. A, 787, 
145 P 730. 


-1. <A. F. Pringle, Inc. v. Gresham 
Ege tak Co., .132 S.C. 358, 128 SE 


Danforth v. 


Sales Corp. v. ’ 
Empson Packing Co, v. Hopkins, 
66 Colo. 421, 182 P 876; Paducah 
Cooperage Co. v. Cotton Plant Stave 
Co., 195 Ky. 114, 241 SW 826; Dolby 


v. Laramore, 121 Md. 618, 89 A 442. 


Parks v. Elmore, 59 Wash. 584, 
110 P 381. 


4. T. J. Moss Tie Co. v. Phelps, 143 
Ky. 839, 187 SW 516. 


Krebs Hop Co. v. Livesley, 59 
Or. 574, 114 P 944, 118 P 165, Ann 
Cas 1913C 758. 


6. Measure of damages see infra 
§§ 1051-1053. 


Solomon v. Waterbury Brass 
Goods Corp., 6 F. (2d) 990; Williams 
v. Moore, 117 Ark. 535, 175 SW 1198; 
Cumberland Glass Mfg. Co. v. Wheat- 
on, 208 Mass. 425, 94 NE 803; Novelty 
Ady. Co. vy. Farmers’ Mut. Tobacco 
een a one Cor, P86IN Co FV OTA) SB 
196. 


§ 935. 


TCG vi 


it is only 


Leon Godechaux 
10 La. A. 


Request to postpone manufac- 
ture of monument was not such a re- 
pudiation as would prevent the seller 
from beginning the work. Williams 
v. Moore, 117 Ark. 535, 175 SW 1198. 


8. Krohn-Fechheimer Co. v. Palm- 
er, (A.) 199 SW 763 [certified ques- 
tions answered 282 Mo. 82, 221 SW 
358, 10 ALR 673]. 


[a] TIllustration.—Where the buy- 
ers, who ordered shoes which had to 
manufactured, countermanded 
their order while the shoes were only 
in initial stage of manufacture, the 


, 
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Uniform Sales Act. The common law rule requir- 
ing the seller to minimize the damage is not abro- 
gated by the Uniform Sales Act.® The act,?° pro- 
viding that if, while labor or expense of material 
amount are necessary on the part of the seller to ful- 
fill his obligation, the buyer repudiates the contract 
or the sale or notifies the seller to proceed no fur- 
ther, the buyer shall be liable for no greater damages 
than the seller would have suffered, if he did noth- 
ing towards carrying out the contract or sale, is in- 
applicable where there is no material amount of 
labor or expense necessary to fulfill the seller’s ob- 
ligation.1! It is necessary that the notice of the 
buyer amount to a repudiation or countermand, and 
not merely a request for delay in delivery of the 
goods,!* or a mere request for cancellation;+*® and 
the act is not applicable if by the terms of the con- 
tract the order for goods cannot be cancelled or 
countermanded by the buyer.t* If the seller pro- 

. ceeds with the manufacture of goods ordered after 
receipt of notice of cancellation by the buyer, the 
buyer is not lable for such damages as the seller 
might have avoided.’®> - 


[§ 1050] (g) Computation of Damages.1® If the 
quantity of goods to be furnished under the contract 
is susceptible of exact proof, such proof must be 
made and the damages computed upon this basis;1* 
but if not susceptible of exact proof, the quantity 
may be estimated and the damages computed ac- 
cording to such estimate.t® If the contract fixes a 
maximum and minimum limit of quantity, but any 
amount in excess of the minimum is to be furnished 
only at the request of the buyer, and the contract 
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is broken before the minimum quantity has been 
furnished, the computation should be based on the 
minimum quantity.!® If articles of different quali- 
ties are to be furnished at the option of the buyer, 
it is not error to instruct the jury that the computa- 
tion should be based on the assumption that the 
buyer would select those on which the seller would 
have realized the least profit;?° but where the con- 
tract is that the buyer shall purchase from the seller 
at certain prices all the goods used by the former in 
his business, and the buyer breaks the contract by 
purchasing from others, the damages may be as- 
sessed according to the amounts and the qualities so 
purchased which could have been furnished by the 
seller.2t If the seller has an option under the con- 
tract as to what performance to render, the measure 
of damages on the buyer’s breach should be that 
which is least onerous to the buyer;?? but the rule 
is inapplicable where the seller does not have other 
goods available which under the contract he has the 
right to supply the buyer.2* If the buyer fails to 
exercise an option to pay a flat rate or classify the 
goods and pay a special rate, the flat rate will be 
used to determine the contract price for the purpose 
of estimating damages.** If, under an installment 
contract, the price is to be varied according to the 
cost of production, in estimating the damages for 
the refusal of the buyer to accept installments, the 
contract provision should be applied.25 Where the 
contract price was to be an agreed amount less than 
the price in a certain market, the market quotations 
published in a newspaper of recognized authority 
may be used as a basis in the computation of dam- 


Seller must discontinue the manufac- 
ture and minimize as far as possible 
damages for which defendants became 
liable by countermanding. Krohn- 
Fechheimer Co. v. Palmer, (A.) 199 
SW 763 [certified questions answered 
282 Mo. 82, 221 SW 353, 10 ALR 673]. 


9. Crane Iron Works v. Cox, 28 F. 


(2d) 328 (construing New Jersey 
Act). 
10. Uniform Sales Act § 64 (4). 
11. Soss Mfg. Co. v. Mitchell Mo- 


tors Co., 119 Misc. 290, 196 NYS 304 
{aff 206 App. Div. 673, 199 NYS 950]; 
Mattison Mach. Works v. Nypenn Fur- 
niture Co., 286 Pa. 501, 1384 A 459; 
Chicago Lock Co. v. Kirchner, 199 
Wis. 30, 225 NW 185. 


[a] Inspection and packing.—Per- 
sonal Prop.-L. § 145 subd. 4, relative 
to the damages when buyer repudi- 
ates contract or notifies seller to pro- 
ceed no further when labor or ex- 
pense of material amount are still 
necessary on the part of the seller, 
did not apply to contract for manufac- 
ture and sale of automobile door hing- 
es, where they were completed except 
for inspection and packing, minor or 
inexpensive operations, of compara- 
tively small cost, at the time of the 
claimed repudiation, and the buyer 
thereafter viewed with’ complacence 
the completion of the contract and 
promised to take the goods when con- 
ditions improved. Soss Mfg. Co. v. 
Mitchell Motors Co., 119 Mise. 290, 
196 NYS 304 [aff 206 App. Div. 673, 
199 NYS 950]. 


{b] Machine practically complet- 
ed.— Where a machine was practically 
completed at the time of the attempt- 
ed repudiation of the contract by the 
buyer, the rule of damage requiring 
proof of expense, labor, and material 
put into the machine after receipt of 
notice of repudiation before entitling 


the seller to recover therefor under 
Sales Act May 19, 1915, § 64 subd 4 
(Pub. L. 548; St. [1920] § 19712) was 
not applicable. Mattison Mach. 
Works v. Nypenn Furniture Co., 286 
Pa. 501, 184 A 459. 


[ec] Expense of assembling.— 
Where the expense of assembling 
locks selling at fifty-eight cents was 
about two cents per lock, the seller’s 
damages from breach of the contract 
were not limited to damages sus- 
tained when notified of the breach 
(St. [1927] § 121.64 (4). Chicago 
Lock Co. .v. Kirchner, 199 Wis. 30, 
225 NW 185. 


12. Petoskey Portland Cement Co. 
v. E. V. Benjamin Co., 296 Fed. 9 (un- 
der Michigan Act); Soss Mfg. Co. v. 
Mitchell Motors Co., 119 Misc. 290, 196 
NYS 304 [aff 206 App. Div. 673, 199 
NYS 950]. 


13. Mattison Mach. Works v. Ny- 
penn Furniture Co., 286 Pa. 501, 1384 A 
A459. 

14. Mattison Mach. Works v. Ny- 
penn Furniture Co., supra. 

15. Home Pattern Co. v. W. W. 


Mertz Co., 86 Conn. 494, 86 A 19; Snell- 
ing v. Dine, (Mass.) 170 NE 403; John 
Service, Inc. v. Goodnow-Pearson Co., 
242 Mass. 594, 186 NE 623, 29 ALR 
1513. 


16. Generally see Damages §§ 166-— 
222. 
17.. McCall Co. v. Icks, (107 Wisi 


232, 83 NW 300. 


18. Fletcher v. Jacob Dold Pack- 
ing Co., 41 App. Div. 30, 58 NYS 612 
[aff 169 N. Y. 571, 61 NE 1129] (hold- 
ing that, where the contract was for 
a certain number of unidentified beef 
cattle of a class known as ‘“‘canners,”’ 
to be paid for at a certain rate per 
pound for the dressed carcasses, and 


the buyer repudiated the contract and 
refused to receive any cattle, the jury 
might estimate the weight according 
to the testimony of witnesses as to 
the average weight of the dressed 
carcasses of cattle of this class and 
compute the damages accordingly). 


19. Ready v. J. L. Fulton Co., 179 
Ne Y.899,) 42) NBS, 


20. Kimball v. Deere, 108 Iowa 676, 
77 NW 1041. 


21. Brush Electric Co.’s App., 9 Pa. 
Cas. 3%,' 11 A 654. 


22. Franklin Sugar Refining Co. y. 


Egerton, 288 Fed. 698; Franklin Sugar ; 


Refining Co. v. Howell, 274 Pa. 190, 
118 A 109 [cit Cyc]. 


[a] Ilustration—Where a _con- 
tract for the sale of sugar gave the 
buyer the privilege to order any par- 
ticular grade and quality, the seller, 
on the buyer’s rescission of the con- 
tract, could have refused to assent to 
the rescission and ship whatever 
grade it chose, and on the buyer’s re- 
fusal to accept, could have sold it in 
the nearest available market and held 
the buyer for the difference between 
the contract price and the net sum 
realized, but, having treated the re- 
scission as ending the contract, the 
seller could recover as damages only 


the smallest possible amount. Frank- 
lin Sugar Refining Co. v. Howell, 274 
Pa. 190, 118 A 109 [cit Cyc]. 


23. Milliken-Tomlinson Co. Vv. 
Ameritan Sugar Refining Co., 9 F. 
(2d) 809, 10 F. (2d) 973. 


24. Holland v. Rock, 50 Nev. 340, 
259, P4156, 
25. Atwater v. Panama R. Co., 132 


Misc. 704, 280 NYS 482 [mod on other 
grounds 229 App. Div. 4638, 242 NYS 
342 (mod on other grounds 255 N. Y. 
496, 175 NE 189)]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1050-1052] 


ages.2° If the seller must buy the goods, he may 
show the value of his contract by showing for what 
price he could have made subcontracts.” * 


[§ 1051] (2) Goods To Be Procured or Manu- 
factured*—(a) In General. If the contract is for 
the manufacture and sale of an article not yet in 
being, or for one which the seller must procure, the 
measure of damages generally applied for the breach 
of a contract of sale, that is, the difference between 
the contract price and the market value of the goods 
at the time of the breach,?* may not properly com- 
pensate the seller in ease of breach,?? and, in that 
event, another measure that will compensate him 
should be applied.*° The theory underlying the 
decisions in such eases is that the seller is entitled 
to such damages as will put him in the same position 
as 1f he had been permitted to complete the con- 
tract.21 He may recover for the loss directly and 
naturally resulting from the buyer’s breach of con- 
tract,** but his recovery is limited to such damages 
as may reasonably be said to have been in mutual 
contemplation at the inception of the contract as 
the probable result of a breach thereof.?* The prop- 
er measure of compensation varies according to the 
facts and circumstances of the particular case,** 
particularly upon whether or not the goods have a 
market value,?® whether or not they had already 
been manufactured at the time of the buyer’s breach 
of the contract,*® and whether they constitute a part 
of the ordinary commercial product of the seller’s 
factory or something to be specially made for the 


26. Nash v. Classen, 163 Ill. 409, 35. 


45 NE 276 [aff 55 Ill. A. 356] 
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when made the basis of a claim for 


Southern Cotton-Oil Co. v. Hef- 
lin, 99 Fed=339,. 39 CCA 546; 


[55 C.J.] 1065 


buyer.?7 If the contract stipulates for a certain 
amount as liquidated damages, such provision will 
control,?* as will a stipulation between the parties 
as to the amount recoverable if any damages are 
to be allowed.*® 


Double damages. A statute giving the seller the 
right. to recover double the contract price if the pur- 
chaser of a crop not ready for immediate delivery 
refuses, when it is delivered, to pay for its weight 
at the contract price without regard to its quality or 
condition, unless any inferior quality or unsound 
condition is due to the negligence or willful act of 
the seller, is a statute requiring strict construction 
double dam- 
ages.*° 

Failure to furnish bank guaranty. Where the 
buyer is informed, at the time the contract 1s entered 
into, that the seller intends to make delivery from 
a larger purchase under a contract with a third par- 
ty and that the seller is obligated to furnish such 
third person a bank guaranty similar to the one the 
buyer is to furnish, the seller may recover as special 
damages the profits he lost under the contract. with 
the third person when said contract was cancelled 
because, due to the buyer’s failure to furnish the 
bank guaranty he was also unable to do so.*+ 


[§ 1052] (b) Goods To Be Procured. Where the 
contract is for goods which are to be purchased or 
procured by the seller, the measure. of damages is 
ordinarily the difference between the contract pri¢e 
and what it would cost the seller to procure them,** 


Md.—Dimmick vy. Hendley, 117 Md. 


Cody v. | 458, 84 A 171. 


_ Mfg. Co., 


27. Plunkett v. Comstock-Cheney 


/ Go: 211 App. Div. 737, 208 NYS 93. 


28. See supra § 1042. 
29. See infra § 1053. 


30. Erie Baking Co. 
Milling Co., 
489. 


v. Hubbard 
21 Bed. s759; 21335 CCA: 


31. Hinckley v. Pittsburg Besse- 
mer Steel Co., 121 U. S. 264, 7 SCt 875, 
30 L. ed. 967; Allen v. Field, 130 Fed. 
641, 65 CCA 19; Roehm v. Horst, 91 
Fed. 345, 33 CCA 550 [aff 84 Fed. 565]; 
Ketcham v. U. S., 40 Ct. Cl. 220; Cody 
v. American Educational Co., 131 Il. 
A. 240; James H. Rice Co. v. Penn- 
Sylvania Plate Glass Co., 88 Ill. A. 
407; Gibbes Mach. Co. v. Johnson, 81 
S. C. 10, 61 SE 1027; Mason & Risch, 
Ltd. v. Christner, 48 Ont. L. 8 [mod 
47 Ont. L. 52]; Brunswick Balke Col- 
lender Co. of Canada, Ltd. v. Fal- 
setto, 34 Ont. L. 386, 9 OntWN 27, 25 
DomLR 848. 


32. Henderson Tire, etc., Co. v. 
Wilson, 203 App. Div. 7738, 196 NYS 
879 [mod on other grounds 235 N. Y. 
489, 139 NE 583].~- 


33. Lincoln v. Chas. Ashuler Mfg. 
Co., 142 Wis. 475, 125 NW 908, 28 LRA 
NS 780. 


34. Brunswick-Balke-ColMender Co. 
v. Wisconsin Mat Co., 24 F. (2d) 78; 
Erie Baking Co. v. Hubbard Milling 
Co., 217 Fed. 759, 133 CCA 489; South- 
ern Cotton Oil Co. v. Heflin, 99 Fed. 
339, 39 CCA 546; Cody v. American 
Educational Co., 131 Ill. A. 240: On- 
tario Lantern Co. v. Hamilton Brass 
27 Ont. A. 346. 


[a] Statement of rule as to the 
proper measure of damages under the 
different conditions which may arise 
in the case of goods to be manufac- 
tured by the seller see Kingman v. 
Western Mfg. Co., 92 Fed. 486, 34 CCA 
489. 


we 


American Educational Co., 131 Ill. A. 
240; Todd v. Gamble, 148 N. Y. 382, 
42 NE 982, 52 LRA 225. 

36. River Spinning Co. v. Atlantic 
Mills, 155 Fed. 466; Kingman v. West- 
ern Mfg. Co., 92 Fed. 486, 34 CCA 489; 
Isaacs v. Terry, etc., Co., 125 App. 
Div. 532, 109 NYS 792 [rev 56 Misc. 
586, 107 NYS 136]. 

37. Southern Cotton-Oil Co. v. Hef- 
lin, 99 Fed. 339, 39 CCA 546. 


38. Tidwell v. Southern Engine, 
etc., Works, 87 Ark. 52, 112 SW 152. 


39. Henry .Hope & Sons, Ltd. v. 
Canada Fdy. Co., 12 OntWN 168. 


40. Strander v. McIntosh, 169 Wis. 
403, 172 NW 717. 


[a] Statute not applicable.—Such 
statute is not applicable to a contract 
for sale and purchase, not of the 
whole of seller’s tobacco crop, but of 
certain definite grades or qualities out 
of his entire crop, leaving to the fu- 
ture agreement of the parties allow- 
ance for damaged tobacco, and provid- 
ing that, if no such settlement is pos- 
sible, the contract is to be canceled. 
Strander v. McIntosh, 169 Wis. 403, 
172 NW 717. 

41. Simmons v. F. R. Phillips, ete., 
Co., 200 App. Div. 308, 192 NYS 641. 

42. U.S.—Roehm v. Horst, 91 Fed. 
345, 33 CCA 550 [aff 84 Fed. 565, and 
afiel7 3) U.S. 1) 2OISCt) 780), 44, Led: 
958]; Anderson v. U.S., 51 Ct. Cl. 228. 

Ark.—Collier Commn. Co. v. Wright, 
165 Ark. 338, 264 SW 942. 


Conn.—Torkomian v. 
Conn. 481, 97 A 760. 


D. C.—Jackson v. Washington, etc., 
Bane Co., 35 App. 41. 


y.—Ayer, etc., Tie Co. v. O’Ban- 
ene Ted Ky. 34, 174 SW 783. 


Me.—Simpson v. Emmons, 116 Me. 
14, 99 A 658. 


*By GILBERT G. FINLEY. (§§ 1051-1053). 


Russell, 90 


Mo.—Bethold v. St. Louis Electrie 
Constr. Co., 165 Mo. 280, 65 SW 784. 


N. V2 dese v. Kur tz Action Co., 
179 App. Div. 687, 167 NYS 317; Isaacs 
v. Terry, etc., Co., 125 App. Div. 532, 
109 NYS 7.92: Farrish Co. v. Harris 
Co., 122 Misc. 611, 204 NYS 638; Pop- 
penberg v. Owen, 84 Mise: 126, 146 
NYS 478 [aff 165 App. Div. 946 mem, 
150 NYS 1107 mem (aff 221 N. Y. 569 
mem, 116 NE 1070 mem) fj. 


Or.—American Bridge, etc., Co. v. 
arte Bridge Co., 29 Or. 549, 46 P 


Vt.—Danforth v. Walker, 37 Vt. 239. 


[a] MTllustration.—The damages re- 
coverable by an automobile agent for 
refusal to take an automobile- con- 
tracted for is the difference between 
the contract price and what the car 
ready for physical delivery would 
have cost the dealer. Torkomian vy, 
Russell, 90 Conn. 481, 97 A 760. 


{b] Limitation of rule—At the 
time of purchase the buyer must have 
had knowledge that the seller did not 
own the goods and had a contract to 
purchase from another or he will be 
liable for a profit in excess of the dif- 
ference between the contract price 
and market price which the seller 
stood to make. Samuel v. De la Sota, 
54 Pa. Super. 1. 


{[c] Where part of goods have 
been purchased by the seller when no- 
tified 'by the buyer not to purchase any 
more, the measure of damages as to 
the balance still to be purchased is 
the difference between the contract 
price and what it would have cost the 
seller to procure them. Danforth v. 
Walker, 37 Vt. 239. 


[d] Reasonable cost.—Where the 
seller subcontracts with a manufac- 
turer for the purchase of goods, and 
the buyer is a stranger to the subcon- 


1066 [55 C.J.] 
or in other words, the profits which he would have 
made if he had been permitted to complete the con- 
tract.** However, if the goods have already been 
purchased or procured, the seller’s damages cannot 
be measured by this rule,t* for to do so would re- 
quire the defaulting purchaser to pay only the dif- 
ference between the cost and the contract price and 
compel the innocent seller, irrespective of the value 
of the merchandise to him, to keep the same as his 
own, or to dispose of it at whatever price it would 
bring.*® In such case if the goods have a market 
value, the measure of damages is the difference be- 
tween the contract price and their market value ;*® 
if they-have no current market value and the seller 
secures the cancellation of his contract with the 
person who is to supply the goods by payment of a 
reasonable sum therefor, he may recover as damages 
that sum as well as the profits he would have made 
if the contract had been carried out;*7 if they have 
no current market value but are of some value to 
persons other than the buyer, the seller may recover 


tract, the seller’s loss of profits on ac- 51. 
count of defendant’s breach is to be] Tank Car Co., 
measured, not by the subcontract, but 52. 


by reasonable cost to plaintiff of fill- 
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Quaker Metal Co. v. Standard 
oe Wel.350, A223" Avi3sts 


Minnesota Grain Co. v. Nation- 
al Wool Growers’ Dept., 152 Minn. 521, 


[$§ 1052-10524 


the difference between the contract price and their~ 
value as determined upon a proper resale;** if they 
have no market value'and no sales or pecuniary val- 
ue to the seller his measure of damages is the full 
contract price.*® The seller may also recover for 
any liability he has incurred at the time of the breach 
by reason of contracts with others for the goods 
sold,®® provided the amount thereof is liquidated.** 


Purchase of grain on market. The general rule as 
to damages for the breach. of an executory contract 
for the purchase and sale of grain on the market is 
the difference between the price paid and the market 
price at the time and place of delivery.®? 


[§ 105214] (c) Goods To Be Manufactured—aa. 
Manufacture or Production Completed at Time of 
Breach. If, at the time of the breach, the goods or 
a portion thereof has already been manufactured or 
produced and has a market value, the proper meas- 
ure of damages with regard to such goods is the 
difference between the contract price and market 
value,°* or if, at the time of the breach, the goods 


335, 142 NW 322. 


Mo.—Kingsland, ete., Mfg. Co. v. ‘st. 
Powis Malleable Iron Co., 29 Mo. A, 


ing the buyer’s order. Goepel v.| 18) NW 590. P 

Rit! ; ‘ _Div. 68 Nebr.—Jobbers’ Overall Co. v. E. R. 

LOY NYS S17 CO 119 App. Div. 68%) 53. yy. s.—solomon v. Waterbury | Deputy Co., 109 Nebr. 703, 192 NW 
Brass Goods Corp., 6 F. (2d) 990;] 210; Trinidad Asphalt Mfg. Co. v. 


43. U.S.—Roehm vy. Horst, 91 Fed. 
345, 33 CCA 550 [aff 84 Fed. 565, and 
aff 178: U. S. 1, 20 SCt 780, 44 L. ed. 
958]; River Spinning Co. v. Atlantic 


Wood y. Brighton Mills, 297 Fed. 594; 
Manhattan City, etc., R. Co. v. Gen- 


eral Blectric Co., 226 Fed. 178, 


Buckstaff Bros. Mfg. Co., 86 Nebr. 623, 
126 NW 2938, 136 AmSR 710. - 


141 N. Y.—Goepel v. Kurtz Action Co., 


Mills, 155 Fed. 466; Ketcham v. U. S., 
40 Ct. Cl. 220. 


Conn.—Belisle v. Berkshire Ice Co., 
98 Conn. 689, 120 A 599, 34 ALR 108. 


Ga.—Carolina Portland Cement Co. 
v.. Columbian Imp. Co., 3 Ga. A. 483, 
60 SE 279. 


. Ill—Nestler v. Pure Silk Hosiery 
Mills, 242 Ill. A. 151. 


Or.—American Bridge, etc., Co. v. 
peullep Bridge Co., 29 Or. 549, 46 P 
138. 


{a] In estimating profits which 
the seller would have made he 
should be charged with all- expendi- 
tures which he would have been re- 
quired to make in getting the goods 
in hand and ready for delivery to the 
buyer. River Spinning Co. v. Atlantic 
Mills, 155 Fed. 466. 


44. Farrish Co. v. Harris Co., 122 
Misc. 611, 204 NYS 6388. 

45. Farrish Co. v. Harris Co., su- 
pra. . 

46. D. C.—Jackson v. Washington, 
etc., R. Co., 35 App. 41. 


Kan.—Geiss, v. Wyeth Hardware, 
etc., Co., 37 Kan. 130, 14 P 463. 

Ky.—Ayer, etc., Tie Co. v. O’Ban- 
non, 164 Ky. 34, 174 SW 783. 

N. Y.—Farrish Co. v. Harris Co.,; 122 
Mise. 611, 204 NYS 638. 


Pa.—Spears v. Henry F. Michell 
Co., 56 Pa. Super. 294. 
Eng.—Whitaker, Ltd. v. Bowater, 


Ltd., 6 Me Liadee 114 

[a] Market valué<-Die price at 
which the goods could be manufactur- 
ed is presumably their market value. 
Geiss v. Wyeth Hardware, etc., Co., 37 
Kan. 130, 14 P 463. 


47. Whitaker, Ltd. v. 
Tita op. Pets. i. 14: 

48. See supra § 945. 

49. Farrish Co. v. Harris Co., 
Misc. 611, 204 NYS 638. 

50. Simpson v. Hmmons, 116 Me. 
14, 99 A 658. 


Bowater, 


122 


CCA 171; Mangold Stave, etc., Co. v. 
Lucas E. Moore Stave Co., 197 Fed. 
20, 116 CCA 542; Malcomson v. Reeves 
Pulley Co., 167 Fed. 939, 93 CCA 339; 
River Spinning Co. v. Atlantic Mills, 
155 Fed. 466; Southern Cotton-Oil Co. 
v. Heflin, 99 Fed. 339, 39 CCA 546; 
Kingman v. Western Mfg. Co., 92 Fed. 
486, 34 CCA 489; Olyphant v. St. Lou- 
is Ore, ete., Co., 28 Fed. 729; Dolph 
v. Troy Laundry Mach. Co., 28 Fed. 
553; Rhodes v. Cleveland Rolling Mill 
Co., 17 Fed. 426 [rev on other grounds 
121 U. S. 255, 7 SCt 882, 30 L. ed. 920]; 
Mann v. U. g., 3 Ct. Cl. 404 


Ala.—Central of OME, Ri Com Ve 
Isbell, 198 Ala. 469, 73 S 648; Kinney 
v. Ehrensperger, 16 Ala. A. 289, 77S 
439 [certiorari den 201 Ala. 695, 77S 
999]. 

Ga.—White, etce., Lumber Co. vy. 
Lynch, 159 Ga. 2838, 125 SE 472, 44 
ALR 211 [aff 31 Ga. A. 697, 121 SE 
874]; Holston Box, etc., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SEH 562 [con- 
forming to answer to certified ques- 
tions, 160 Ga. 813, 129 SE 92]. 


lowa.—C. L. Percival Co. v. Sea, 207 
Iowa 245, 222 NW 886. 


Ky.—Ayer, etc., Tie Co. v. O’Ban- 
non, 164 Ky. 34, 174 SW 783; Indiana 
Tie Co. v. Phelps, 124 SW 833; Haus- 
er, etc,, Co,av. Late, 105 Ky. 701, 49 
SW 475, 20 KyL 1716. 


Me.—Tufts v. Grewer, 
22 A 382. 

Md.—Devoine Co. v. International 
Co., 151 Md. 600, 186 A 87; Dimmick 
v. Hendley, 117 Md. 458, 84 A 171 (dic- 
tum). 

Mass Dine, 170 NE 
403; Pope v. Brooks, 249 Mass, 381, 
144 NE 214; Cumberland Glass Mfg. 
Co. v. Wheaton, 208 Mass. 425, 94 NE 
803; Barrie v. Quinby, 206 Mass. 259, 
92 NE 451. 

Mich.—Athol Mfg. Co. v. Briscoe 
Motor Corp., 222 Mich. 95, 192 NW 
668. 

Minn.—Greenhut Cloak Co. v. Oreck, 
130 Minn. 304, 153 NW 6138; Baessetti 
v. Shenango Furnace Co., 122 Minn. 


83 Me. 407, 


179 App. Div. 687, 167 NYS 317; Belle 
of Bourbon Co. v. Leffler, 87 App. Div. 
302, 84 NYS 385; Farrish Co. v. Har- 
ris Co., 122 Misc. 611, 204 NYS 638. 


Pa.—Jessup, ete., Paper Co. v. 
Bryant Paper Co., 297 Pa. 483, 147 A 
519. Q 


ieee v. Kelley, 32 Vt. 268, 76 
AmD 176 


Ww. Va Wayetiekenawne Coal Co. 
v. Lake, etc., Coal Corp.; 91 W. Va. 
132, 112 SH 222, 23 ALR 565. 

Eng.—Urquhart Lindsay & Co., Ltd. 
po gee Bank, Ltd., [1922] 1 K. B. 


Ont.—Mason & Risch, Ltd. v. 
tase 


Christner, 48 Ont. 


See also Pancoast v. Vail, 22 Del. 
183, 65 A 512 (holding measure of 
damages to be the difference bétween 
the contract price and the fair value 
of the goods to the seller, he having 
retained them). ; 


[a] Rule applies: (1) To manu- 
factured articles when they are staple 
and have a known market value anda 
ready sale. Manhattan City, ete., R. 
Co. v. General Electric Co., 226 Fed. 
173, 141 CCA 171. (2) To coal actual- 
ly mined under contract for entire 
output of mine. Fayette-Kanawha 
Coal Co. v. Lake, ete., Coal Corp., 91 
W. Va. 132, 112 SE 222, 23 ALR 565. 


[b] Manufacture of goods necessa- 
ry.—Uniform Sales Act § 64 subd 3, 
which holds to the rule of the text, is 
applicable only where the goods pur- 
chased have actually been manufac- 


tured. Jessup, etc., Paper ‘Co. wv. 
Bryant Paper Co., 297 Pa. 4838, 147 A 
519. 

[ec] Determination of character of 


article.x—Whether the article is staple 
cannot be determined wholly by the. 
form of the contract of sale, for 
when an article is ordered frequently 

specifications are merely to identify 
the article as of a particular class. 

Manhattan City, ete., R. Co. v. Gen- 
eral Hlectric Co., 226 Fed. 173, 141 
COAMITAS 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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are in the process of manufacture and it is neces- 
sary to complete the manufacture thereof, the meas- 
ure of damages is the difference between the con- 
tract price and the market or resale price.** 
ever, if the goods are manufactured for a particular 
purpose, or for other reasons have no general market 
value, the rule of damages based on the difference 
between the contract price and the market value does 
In such ease the measure of damages 
has been variously stated to’ be the difference be- 
tween the contract price and the cost of manufae- 
ture,°® the difference between the contract price and 
the seller’s ceost,®? the profits plaintiffs would have 
made on the sale had the contract been performed,*® 
the difference between the contract price and the 
value, if any, of the article sold,®® and the difference 
between the contract price and the price at which 
the seller was obliged to sell the goods.°° 
goods have no available market price, and are of no 


not apply.®® 


[dad] Contract to buy at market 
price.—In an action for breach of con- 
tract to inspect and receive at the 
market price at the time of delivery, 
all railroad cross-ties placed upon the 
bank of a certain river, the measure 
of damages is the difference in the 
market price of the ties at the time 
the buyer received notice that they 
had been delivered at the place speci- 
fied and the market price after refusal 
to accept, which the seller could have 
sold them for by the exercise of ordi- 
nary care. Indiana Tie Co. v. Phelps, 
(Ky.) 124 SW 833. 

[e] Cost of delivery.—If the cost 
of delivery is saved, deduction should 
be made therefor. Holston Box, etc., 
Co. v. Vonberg, 34 Ga. A. 298, 129 SE 
562 [conforming to answer to cert 
questions 160 Ga. 813, 129 SE 92]. 


{f] Expenses of resale must be de- 
ducted from the difference between 
the contract price and the market 
price. Mason & Risch, Ltd. v. Christ- 
ner, 48 Ont. L. 8. 


fg] In Texas.—(1) The seller is 
_ entitled to recover the difference be- 
tween the contract price and the value 
of the goods in the condition they 
were when he received notice of the 
buyer’s breach. Tufts v. Lawrence, 
77 Tex. 526, 14 SW 165; W. T. Adams 
Mach. Co. v. Looney, (Civ. A.) 47 SW 
671; Tufts v. Stuart, (Civ. A.) 23 SW 
834. (2) Profits form a proper meas- 
ure of damages, and the market value 
of the goods, if they have any, should 
be credited on the claim the seller has 
against the buyer. Sabine Tram Co. 
vy. Jones, (Civ. A.) 43 SW 905. 


54, Kahn v. Carl Schoen Silk Corp., 
147 Md. 516, 128 A 359, 44 ALR 285. 


{a] Thus, where the _ contract 
ealled for a number of yards of silk 
to be manufactured by weaving the 
raw material into the various designs 
ealled for in the contract and in the 
various colors therein set forth, which 
made it necessary when the process 
of manufacture was begun by putting 
the raw material on the looms to 
complete its manufacture in that op- 
eration, the measure of damages is 
determined by Uniform Sales Act § 
64 subs 3 instead of section 64 subs 4. 
Kahn v. Carl Schoen Silk Corp., 147 
ne 516, 128 A 359, 44 ALR 285. 


Un Si vi Sak 270 U.S. 124, 
46 ct 308, 70 L. ed. 497 [mod 59 Ct. 
Cl. 364]; Kingman v. Hanna Wagon 
Co., 176 Ill. 545, 52 NE 328; Cody v. 
American Educational Col, 1814 TLAe 


240; Jobbers’ Overall Co. v. E. R. 
Deputy Co., 109: Nebr! 703, 192 NW 
210; Mason & Risch, Ltd. v. Christ- 


ner, 47 Ont. L. 52. But see Tufts v. 
Grewer, 83 Me. 407, 22 A 382 (holding 
that there should be but one rule of 
damages). 
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How- 


If the 


[a] Yest of when goods have 
market price.—The true test is the 
existence.of an open market ready to 
absorb all that can be fed to it. Ma- 
son Risch, Ltd. v. Christner, 47 Ont, 
L252; 

56. Brunswick-Balke-Collender Co. 
v. Wisconsin Mat Co., 24 F. (2d) 78; 
Cody v. American Educational Co., 
. A. 240; Oswego Falls Pulp, 
etc., Co. v. Stecher Lith. Co., 146 App. 
Div. 241, 180 NYS 897; Belle of Bour- 
bon Co. v. Leffler, 87 App. Div. 302, 
84 NYS 385; Brunswick Balke Col- 
lender Co. of Canada, Ltd. v. Fal- 
setto, 34 Ont. L. 386, 9 OntWN 27, 25 
DomLR 848. 

[a] Although there is market price 
for class of goods manufactured, the 
measure of damages is the difference 
between the contract price and cost 
of manufacture, if the general market 
value has been destroyed by the goods 
having been made up so as to show 
the name and address of the particu- 
Jar buyer for whom they were manu- 
factured. Cody v. American Educa- 
tional Co., 139 Ty Ay 240, 


57. Devoine Co. v. International 
Co., 151 M'd. 600, 136 A 87. 


58. Brunswick Balke Collender Co. 
of Canada, Ltd. v. Falsetto, 34 
ay L. 386, 9 OntWN 27, 25 DomLR 

59. C. L. Percival Co. v. Sea, 207 
Iowa 245, 222 NW 886. 


60. Louisville, etc., R. Co. v. Coyle, 
1238 Ky. 854, 97 SW 772, 99 SW 237%, 
30 KyL 201, 567, 124 AmSR 384, 8 
LRANS 433; Puritan Coke Co, v. 
Clark, 204 Pa. 556, 54 A 350. 


Clea, Se colwalton v. Clark, 10 
Fed. 793, 11 Biss. 126. 


Ala.—Kinney v. Ehrensperger, 16 
Ala. A. 289, 77 S 439 [certiorari den 
201 Ala. 695, 77 S 999]. 


Conn.—Allen v. Jarvis, 20 Conn. 38. 


Iowa.—C. L. Percival Co. v. Sea, 207 
Iowa 245, 222 NW 886. 


Minn.—Rauhauser Vv. Owatonna 
Canning Co., 166 Minn. 487, 208 NW 
194. 


N. M.—Roswell Nursery Co. v. Mie- 
lenz, 18 N. M. 417, 137 P 579. 


N. Y.—Farrish Co. v. Harris Co., 
aut me 611, 204 NYS 688. 


xe Sabine Tram Co. v. Jones, 
(civ, FAL 43 SW 905. 

[a] “Rule is generally applicable 
where goods are manufactured for a 
special purpose and have a limited 
use, aS a consequence of which they 
are neither salable nor, of pecuniary 
value to the seller.” Farrish Co. v. 


Harris Co., 122 Misc. 611, 204 NYS 
638, 640. 
[b] Subsequent destruction of 


goods.—Under a contract to raise 
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sales or pecuniary value to the seller, his damages 
are the full contract price®? less any expenses he 
would have incurred in making delivery.®? 


Goods delivered or appropriated to contract.®? 
part of the goods has been manufactured and deliy- 
ered the seller may recover as damages the full con- 
tract price for the goods delivered.** 
seller appropriates a specific chattel to the buyer 
which the buyer agrees to take and pay for, the meas- 
ure of damages for breach of contract by the buyer 
is the contract price and the market value at the time 
and place of delivery.®® 


[§ 1053] bb. Manufacture or Production Not 
Completed at Time of Breach. If, at the time of the 
buyer’s breach, the goods were not manufactured and 
ready for delivery, the difference between the con- 
tract price and their market value is not ordinarily 
the proper measure of damages.*® 


If 


Also, if the 


In such ease, as 


peas for canning, where there is no 
market for the crop at the time of 
the buyer’s default, and the seller can 
only let the crop mature and save for 
seed, before which time adverse 
weather destroyed it, damages are the 
value of the crop cut as canning peas 
under the. contract. Rauhauser v. 
Owatonna Canning Co., 166 Minn. 487, 
208 NW 194. 


[c] Nursery trees.—Where nur- 
sery trees, dug up and prepared for 
shipment, ‘would become a total loss 
if not delivered, the seller could re- 
cover the whole contract price. Ros- 
well Nursery Co. v. Mielenz, 18 N, M. 
417-137 PB 579. 


Right to recover purchase price see 
supra §§ 946-957. 

62. Indiana Canning Co. v. Priest, 
16 Ind. A. 445, 45 NE 618 

[a] Crop contract.—Where the 
seller allowed tomatoes to rot in the 
field, there being no market for them, 
he could recover the contract price 
less the cost of picking and delivering 
them. Indiana Canning Co. v. Priest, 
16 Ind. A. 445, 45 NE 618. 


63. Actions to recover price or val- 
ume see supra §§ 946-1021. 

64. Miami Cycle, ete., Co. v. Na- 
tional Carbon Co., 268 Fed. 46; Cohen 
Wa UY Si;cLbi Cts Cl 253s— Centraltor 
Georgia R. Co. v. Isbell, 198 Ala. 469, 
73 S 648; Gibson v. Purifoy, 56 Tex. 
Civ. A. 379, 120 SW 1047. 


65. Henderson v. Jennings, 228 Pa. 
188, 77 A 458, 30 LRANS 827. 


[a] Rule applies even where the 
chattel has merely a potential ex- 
istence when the contract is made, 
and does not actually exist until 
thereafter. Henderson v. Jennings, 
228 Pa. 188, 77 A 453, 30 LRANS 827. 

66. Erie Baking Co. v. Hubbard 
Milling Co., 217 Fed. 759, 133 CCA 489; 
River Spinning Co. v. Atlantic Mills, 
155 Fed. 466; Kingman vy. Western 
Mfg. Co., 92 Fed. 486, 34 CCA 489; 
Foster v. Fulton Bay, etc., Mills, 139 
Miss. 490, 104 S 292. 

[a] TIllustration.—Where the mar- 
ket value is less than the cost of pro- 
duction, 
contract price and market value, if 
used as the measure of damages, will 
charge the buyer with a loss which 
the seller has not sustained, for in 
such case he would recover more than: 
he would have made if the contract 
had been fully performed. Kingman 
v. Western Mfg. Co., 92 Fed. 486, 34 
CCA 489. 


[b] Reason for rule.—The ‘iffer- 
ence between the contract price and 
market value would be unjust as a 
measure of damages as the seller is 
entitled to the benefit of his contract 
and to any profit which he could make 


the difference between the’ 


\ 
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a general rule, the seller may recover the cost in- 
curred, less salvage, plus lost profits;°’ that is, he 


by manufacturing the goods at a less 
cost than the market price. River 
Spinning Co. v. Atlantic Mills, 155 
Fed. 466. 

{c] In Texas (1) the measure of 
damages is the difference in the value 
of the goods at the time of the breach 
and the contract price. Shaenfield v. 
Hall Safe, ete., Co., (Civ. A.) 157 SW 
462. (2) Freight or storage or any 
other sum which accrued after the 
breach cannot be recovered. Shaen- 
field v. Hall Safe, etc., Co., supra. 


67. Solomon y. Waterbury Brass 
Goods Corp., 6 F. (2d) 990; Templar 
Motors Co. v. Bay State Pump Co., 
289 Fed. 24; Miami Cycle, etc., Co. v. 
National Carbon Co., 268 Fed. 46; 
Bullard v. Eames, 219 Mass. 49, 106 N 
E584; Meyer Bros. Drug Co. v. Mc- 
Kinney, 137 App. Div. 541, 121 NYS 
845 [aff 203 N. Y. 533, 96 NE 1122]; 
Baxter v. Lustberg, 205 App. Div. 673, 
200 NYS 125; Isaacs v. Terry, etc., 
Co; 9832. App. Div. 65%; 117 NYS 369 
{rev 113 NYS 731]; Novelty Adv. Co. 
v. Farmers’ Mut. Tobacco Warehouse 
Condon Ne Cen 7 eSB L9G. 


fa] fllustrations—(1) Upon de- 
fendant’s breach of a contract where- 
by plaintiff was to manufacture one 
thousand sets of controllers for two 
thousand five hundred dollars upon 
certain terms as to ‘deliveries and 
payments, the defendant was liable 
in damages to the amount of the con- 
tract price, less the cost of six, hun- 
dred sets not manufactured, his cash 
payment of three hundred dollars, the 
amount received from the sets sold, 
andthe value of the unused sets. 
Bullard v. Eames, 219 Mass. 49, 106 
NE 584. (2) Seller is entitled to re- 
cover the amount which it paid for 
materials, less the value of such ma- 
terials as could be used for other cus- 
tomers, and also the difference be- 
tween the cost of producing the goods 
and the price defendant agreed to pay. 
Meyer Bros. Drug Co. v. McKinney, 
137 App. Div. 541, 121 NYS 845 [aff 
203 N. Y. 533 mem, 96 NE 1122 mem]. 
(3) Seller may recover-the difference 
between what he paid for the goods 
and what he was able to obtain on 
sale after buyer’s default, plus profit 
lost. Baxter v. Lustberg, 205 App. 
Div. 673, 200 NYS 125. (4) The dam- 
ages to the seller of beams to be 
manufactured abroad and imported, 
by refusal of the purchaser to take 
them, is the contract price less the 
cost to the seller of fulfilling the 
contract on his part and the profit 
which he realized on the sale of the 
beams after the purchaser refused to 
take them. Isaacs v. Terry & Tench 
Co), 182) App. Div. 657, 117 NYS 369 
[rev 113. NYS 731]. (5) Where seller 
has on hand unfinished goods, for 
which there was no sale if complet- 
ed, his.measure of damages is the 
contract price, less the labor cost of 
their completion an'd the salvage val- 
ue of the material. Templar Motors 
Co. v: Bay State Pump Co., 289 Fed. 
24, (6) As to goods in process of 
manufacture, the measure of damages 
is the cost of the goods, so far as 
manufactured, plus the profit the 
manufacturer would have made if the 
contract had been complied with, less 
the value of the goods in the process 
of manufacture. Solomon _v. Water- 
bury Brass Goods Corp., 6 F. (2d) 990. 


[b] Measure stated held similar.— 
Statement that damages recoverable 
are the contract price, less the cost 
of completion, and less the value of 
the finished starters and of the un- 
used materials procured or made for 
this purpose, all as left on plaintiff's 
hands, is not erroneous, on ithe ground 
that damages should properly be stat- 
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ed as cost incurred, less salvage, plus 
lost profits, for cost plus profit equals 
contract price, and whether this dam- 
age is given under the name of the 
whole or under the names of the parts 
is unimportant. Miami Cycle, etc., 
Co. v. National Carbon Co., 268 Fed. 
46, 


[c] Damages are limited to an 
amount sufficient to compensate the 
seller for the labor expended and ex- 
pense incurred in the part perform- 
ance prior to repudiation, plus the 
profit that would have accrued had, 
full performance not been prevented 
by the buyer. Novelty Adv. Co. v. 
Farmers’ Mut. Tobacco Warehouse 
Cor; LSCP NAMES O77 E19) 1S 19.66 


[ad] Damages may include dam- 
ages for the goods manufactured 
which the buyer failed to accept, 
damages for material, labor, and ex- 
pense for goods in the course of man- 
ufacture, and the loss of profits. 
Henderson Tire, ete., Co. v. Wilson, 
203 App. Div. 773, 196 NYS 879 [mod 


on other grounds 235 N. Y. 489, 139 
NE: 583]. i 
68. U. S.—Solomon v. Waterbury 


Brass Goods Corp., 6 F. (2d) 990; 
Whitman v. Namquist Worsted Co., 
206 Fed. 549 [aff 221 Fed. 49, 136 CCA 
575]; Kingman v. Western Mfg. Co., 
92 Fed. 486, 34 CCA 489; Moore v. U. 
Sl Cur Clay. Cohen avinlG. aisrscl 
CESCLM 25S" 


Ala.—Jones v. Lanier, 198 Ala. 363, 
73: 1S p35. 


Cal.—Joy Mfg. Co. v. Julian Petro- 
leum Corp., 208 Cal. 168, 280 P 952; 
Ahlers v. Smiley, 163 Cal. 200, 124 P 
827; Upstone v. Weir, 54 Cal. 124; 
Hale v. Trout, 35 Cal. 229. 


Conn.—Zimmerman Radio Corp. v. 
Bronson, ete., Co., 108 Conn, 632, 144 
A 301. 

Del.—Taylor v. Trustees of Poor, 
17 Del. 555, 43 A 613. 


I11.—S. Ward Hamilton Co. v. Chan- 
nell “Chemical; Co.) 242: Ti,” “A9320' 
Thorn v. Danzinger, 50 Ill. A. 306. 


Kan.—Outcault Adv. Co. v. Citi- 
zens’ Nat. Bank, 118 Kan. 328, 234 P 
988, 41 ALR 194, 


La.—Barnette Sawmill Co. v. Ft. 
arisen Lumber Co., 126 La. 75, 52 
z" / 


Md.—Devoine Co. v. International 
Corot e ved 6 Oo 0S 6A. Sas 


Mass.—Boston Box Co. v. Shapiro, 
249 Mass., 373, 144 NE 233; John 
Service, Inc. v. Goodnow-Pearson Co., 
242 Mass. 594, 136 NE 628, 29 ALR 
1513; Raymond vy. Phipps, 215 Mass. 
559, 102 NE 905. 


Mo.—Davis v. Chas. F. Luehrmann 
Hardwood Lumber Co., 212 Mo. A. 
693, 246 SW 66. 


. Y.—Pierson v. Nederlandsch-In- 
dische Maatschappij Tot Voortzet- 
ting Der Zaken Van Der Linde, etc., 
208 App. Div: 365, 196 NYS. 587; 
Stroock Plush Co. y. Talcott, 150 App. 
Div. 348, 1834 NYS 1052; Mayer Bros. 
Drug Co, v. McKinney, 137 App. Div. 
541, 121 NYS 845 [aff 203 ‘N. Y. 533 
mem, 96 NE 1122 mem]; D. Mackin- 
tosh, etc., Co. v. Spinell, 125 Misc. 
75, 210 NYS 54; J. K: Rishel Furni- 
ture Co. v. Stuyvesant Co.; 123 Misc. 
208, 204 NYS 659. 


Ae C.—Clements v. State, 77 N. C. 
142. 


Pa.—Jessup, ete., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 4838, 147 A 519. 

R. I1.—Roland, vi; Rex Mfg. Co.) :49 
R. I. 168, 141 A 310. 


S. C.—Smoothing Iron Heater Co. 
v. Blakely, 94 S. C. 224,°77 SE 945; 
Gibbes Mach. Co. v. Johnson, 81 S. 
C10; 61 TSB 102i: 
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may recover the profits, if any, which he would have 
made if the contract had been fully performed,°* and 


Tenn.—John Deere Plow Co. v. 
5 eel oa gi 140 Tenn. 123, 203 SW 
756. ‘ 


Utah.—Holland-Cook 
Consolidated Wagon, 
Utah, 43, 161% BP. 922: 


Va.—A. I. M. Percolating Corp. v. 
Ferrodine Chemical Corp., 139 Va. 
366, 124 SE 442. 


Wis.—Tufts v. Weinfeld, 88 Wis. 
647, 60 NW 992. : 


Ont.—Mason & Risch, Ltd. v. 
Christner, 47 Ont. L. 52; Consolidat- 
ed Plate Glass Co. v. McKinnon Dash 
Co., 41 Ont. L. 188. 


[a] Rule applies as well to one 
who contracts to have the goods man- 
ufactured as to the manufacturer. 
Pierson Vv. Nederlandsch-Indische 
Maatschappij Tot Voortzetting, etc., 
203 App. Div. 365, 196 NYS 587. 


[b] Profits on portion not manu- 
factured.—A manufacturer contract- 
ing to sell goods manufactured dur- 
ing a specified period is entitled on 
breach of contract by the buyer to 
recover as damages the profits he 
eould have earned in manufacturing 
goods under the contract after the 
completion of the goods in process 
of manufacture when the buyer de- 
faulted for which full payment’ was 
allowed. Stroock Plush Co. v. Tal- 
cott, 150 App. Div. 343, 134 NYS 1052. 


[c] Contract for total output un- 
der a contract for the sale of the 
output of a sawmill for a specified 
period where the evidence showed 
that the seller could have sawed 
without difficulty a specified quanti- 
ty, that the stock on hand was suffi- 
cient to keep the sawmill employed 
during the period of the contract, and 
that the seller could have made a 
specified sum as profits by complet- 
ing the contract, the seller was en- 
titled to recover loss of profits for 
the buyer’s wrongful breach of the 
contract. Barnette Sawmill Co. v. Ft. 
ee Lumber Co., 126 La. 75, 52 
SS) 2. 


[ad] Right to recover.—(1) A sell- 
er of the product of his mill for a. 
specified time cannot recover un- 
earned profits on the buyer’s breach, 
unless the buyer’s conduct in law 
prevents the seller from further per- 
formance. Laswell v. National Han- 
dle Co., 147 Mo. A. 497, 126 SW 969. 
(2) Prospective profits which would 
have been realized had the contract 
been performed may be allowed, if 
fairly within the contemplation of 
the parties, and susceptible of being 
ascertained with reasonable certain- 


Mite eCos ava 
ete. Co. 49 


ty. Outcault Adv. Co. v. Citizens’ 
Nat.. Bank, 118 Kan. 328, 234 P 988, 
41 ALR 194. 

[e] Determination of amount.— 


(1) The owner of standing timber 
could ascertain the profits lost by 
taking the value of the timber in 
the trees and adding -.the cost of 
manufacturing it into lumber and 
placing it on board cars at certain 
place as: provided by contract, and 
deducting such sum from the con- 
tract price. Davis v. Chas. F. Luehr- 
mann Hardwood Lumber Co., 212 Mo. 
A. 693, 246 SW 66. (2) Where silo 
material is prepared to be assembled 
in any size of silo, in determining 
damages for breach of contract for 
its purchase, it is immaterial what 
size silo court used the profit being 
the same regardless of the size used. 
Holland-Cook Mfg. Co. v. Consolidat-’ 
ed Wagon, etc., Co., 49 Utah 43, 161 P 
922. (3) The seller is entitled to re- 
cover an amount equal to the profits 
that it would have made on yarn car- 
rying the lowest price which the buy- 
er was entitled to select under the 
contract. Whitman v. Namquit 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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any losses he has sustained in an attempt to perform 
The courts vary some- 
what in their statement, of the rule, holding in ef- 
fect that the profits recoverable as damages are 


prior to the time of breach.®® 


Worsted Co., 206 Fed. 549 [affirmed 
221 Fed. 49, 136 CCA 575]. 


[f] Items included in profits.— 
In an action for breach of contract 
for the total output of a coal mine 
for a specified time, a recovery of 
profits estimated as upon the com- 
plete execution of the agreement 
would necessarily include expendi- 
tures in preparing to mine the coal 
less the values they ‘left in plain- 
tiff’'s hands at the time of the breach. 


=i WV. uanier 1938) Ala, 863)" 73" S 
{g¢] Profit fixed by contract.— 


Where the contract provided for re- 
vision of price so as to allow a stat- 
ed profit, that amount was the meas- 
ure of damages. Joy Mfg. Co. v. Ju- 


lian Petroleum Corp., 208 Cal. 168, 
280 BP -952. 
{h] Provisions of contract.— 


Where a contract for the manufac- 
ture and delivery of machinery pro- 
vides that it shall not be counter- 
manded except by consent of the sell- 
er or upon such terms as will in- 
demnify the seller against loss of 
profits, expenses, and other costs in- 
curred, the seller is entitled in case 
of a refusal on the part of the buyer 
to take the machinery to recover the 
profits which he would have made. 
Gibbes Mach. Co. v. Johnson, 81 S. C. 
10, 61 SE 1027. 


{i] Effect of statutes.—(1) The 
provision of Gen. Code Ohio § 8444 
(4), “The profit the seller would have 
made if the contract or the sale had 
been fully performed shall be con- 
sidered in estimating such damages,” 
does not change the settled rule that 
lost profits, in case of buyer’s re- 
fusal to accept goods to be specially 
manufactured for it, are recoverable 
as such, nor contemplate that lost 
profits shall be treated only as an 
element of the situation, to be given 
such force as the trier of fact may 
think proper, but rather declares that 
this element of damage shall remain, 
and shall be added to whatever other 
elements appear. Miami Cycle, etc., 
Co. v. National Carbon Co., 268 Fed. 
46. (2) Where goods have not been 
prepared because the buyer repudiat- 
ed his contract, the damages must 
be determined as provided in Uniform 
Sales Act § 64 subd 4. Jessup, etc., 
Paper Co. v. Bryant Paper Co., 297 
Pa. 488, 147 A 519. 


69. Cal.—Upstone v. Weir, 54 Cal. 
124. . 


N. Y.—Lieberman v. Templar Mo- 
tor iCor, =2860N) Y.'1389, 140 NE '222, 
29 ALR 1089; Hargraves Mills —v. 
Gordon, 137 App. Div. 695, 122 NYS 
245 [aff 203 N. Y. 568 mem, 96 NE 
1116 mem]. 


Pa.—Jessup, ete., Paper Co. v. Bry- 
ant Paper Co., 297 Pa. 483, 147 A 519. 


S. C.—Smoothing Iron Heater Co. 
v. Blakely, 94 S. C. 224, 77 SE 945. 


W. Va.—Fayette-Kanawha Coal Co. 
v. Lake, etc., Coal Corp., 91 -W.. Va. 
132, 112 SE 222, 23 ALR 565. 


Ont.—Consolidated Plate Glass Co. 
v. McKinnon Dash Co., 41 Ont. L. 188. 


[a] Losses recoverable.—(1) Ex- 
penses of storage and _ insurance. 
Smoothing Iron Heater Co. v. Blake- 
ly, 94 S. C. 224, 77 SE 945. (2) Loss 
resulting by reduction in operation of 
seller’s machines. Jessup, etc., Pa- 
per Coy v. Bryant Paper Co:, 297 Pa. 
483, VAT Av519. (3) Expense of 
breaching contract for materials 
where such action operated to mini- 
mize the loss. Consolidated Plate 
Giass Co. v. McKinnon Dash Co., 41 
Ont. L. 188. (4) Loss of the use of 
looms and the wages of the weavers 
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while they were stopped because of 
the buyer’s failure to furnish the ma- 
terial as agreed, whether the con- 
tract was for the manufacture and 
sale of the goods or for work, labor, 
and services to be performed on the 
buyer’s material. Hargraves Mills 
v. Gordon, 137 App. Div. 695, 122 
NYS 245 [aff 203 N. Y..568 mem, 96 
NE 1116 mem]. 


[b] Expenses of closed mine.— 
Where the seller is required to close 
the mine, the measure of damages is 
not the difference between the con- 
tract price and the cost of produc- 
tion, but it is the contract price less 
such amount as the seller is not re- 
quired to expend because the mine is 
not. running, buyer not being enti- 
tled to credit for items of expense 
which must be borne even though the 
mine is not running. Fayette-Kana- 
wha Coal Co. v. Lake, ete., Coal Corp., 
as W. Va. 132, 112 SE 222, 23 ALR 

65. 

70. U. S.—Solomon vy. Waterbury 
Brass Goods Corp., 6) F! (2d) 990; 
Texas Co. v. Brilliant Mfg. Co., 2 F. 
ee tiv, Coheny vs wWicsisoue los CtaCl. 

Cal.—Hale v. Trout, 35 Cal. 229. 


Ga.—Murphey Wes Northeastern 


OEE Se COs pol) GarwAn elo a beds Sia 
Ind.—Indiana Canning Co. Vv. 


Priest, 16 Ind. A. 445, 45 NE 618. 
Ky.— Ludlow v. Peck-Williamson 


Heating, etce., Co., 116 Ky. 608, 76 
SIW. oiig2be Key ae 83 lee 
Minn.—Green v. Lovejoy, 155 Minn. 


241, 193 NW 173; Baessetti v. Shen- 
ango Furnace Co., 122 Minn. 335, 142 
NW 322. 


N. J.—E. Clemens Horst Co. v. 
Peter Breidt City Brewery, 94 N. J. 
Ee 23059 209 VAS 72%. 


N. Y.—Lieberman v. Templar Mo- 
tor iGo. (23:6) IN OY2, 139, 140E NE 222, 
29 ALR 1089; Hausman v. Buchman, 
189 App. Div. 597,179 NYS 2637 J. K. 
Rishel Furniture Co. v. Stuyvesant 
Co.,, 123 Mise. 208, 204 NYS 659, 


N. C.—Cleveland-Canton Springs 
Co. v. Goldsboro Buggy Co., 148 N. C. 
538, 62 SH 63: 


Pa.—Muskegon Curtain-Roll Co. v. 
Keystone Mfg. Co., 135 Pa. 132, 19 A 
1008. 


Ont.—Henry Hope & Son, Ltd. v. 
Canada Fdy. Co., 13 OntWN 35. 


[a] Illustration.—The seller may 
recover for breach of a contract to 
manufacture, install, and keep in re- 
pair for ten years a heating plant the 
difference between the contract price 
and what it would cost to complete 
the work less such a sum as is rea- 
sonably sufficient to furnish repairs 
for the required period. Ludlow v. 
Peck-Williamson Heating, ete., Co., 
116 Ky. 608, 76 SW 877, 25 KyL 881. 


[b] Goods having no market val- 
ue.—In an action based on the pur- 
chaser’s refusal to accept delivery of 
materials to be produced, where such 
materials had no market value and 
could not be resold at the time and 
place of delivery, the seller’s dam- 
age may be measured by the differ- 
ence between the contract price and 
what it would have cost him to per- 
form. Murphey _ v. Northeastern 
Constr. Co., 31 Ga. A. 715, 121 SE 848. 

{e]™ Lumber contract measure of 
damages.—The difference between 
the contract price of the lumber and 
the cost of getting out the timber 
and manufacturing and delivering 
the lumber, including the purchase 
price of the timber. Green -v. Love- 
joy, 155 Minn. 241, 193 NW 173. 


.value.—(1) 
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; based on the difference between the contract price 
and what it would cost the seller to perform,‘® on 
the difference between the contract price and the 
cost of production,’+ and on the difference between 


Ths Os —Rockhill Iron, ete., Co. 
v. City of Taunton, 273 Fed. 96 [rev 
261 Fed. 234]; Yates v. Whyel Coke 
Co., 221 Fed. 603, 1387 CCA 327; Broad- 
nax v. United Engineering, etc., Co., 
128 Fed. 649 [aff 136 Fed. 351, 69 CCA 
Vil; Moores v.. U.S: hiece. Chai 


Ala.—Central of Georgia R. Co. v. 
Isbell, 198 Ala. 469, 73 S 648; Cran- 
dall Pettee Co. v. Jebeles, etc., Con- 
fectionery Co., 195 Ala. 152,:69-S hes 


Jebeles, etc., Confectionery Cons we 
Crandall-Pettee Co., 16 Ala. A. 338, 77 
S 932. 

Ga.—White, ete., Lumber Co. vy. 
Lynch, 159 Ga. 2838, 125° She 4727 44 


ALR 211 [aff 31 Ga. A. 697, 121 SE 
874]; Holston Box, ete., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SE 562 [con- 
forming to answer to certified ques- 
tions 160 Ga. 813, 129 SE 492]. 


Md.—Devoine Co. v. International 


€o., 151. Md 600, 136) -A.37 

N. Y.—Oswego Falls Pulp, ete., Co. 
v. Stecher Lith. Co., 215 Va 98) 109 
NE 92, LRA1916B Dey: Thomas 


Gordon Malting Co. v. Bartels Brew- 
ing’ €o:, 4206, N. WY. 9528) . 1002 NEN457% 
461; Todd v. Gamble, 148 N. Y. 382, 
42 NE 982, 52 LRA 225 [aff 74 Hun 
569, 26 NYS 662]; New York Oversea 
Co. v. China, ete., Trading Co., 206 
App. Div. 243, 200 NYS 449 [rev 118 
Mise. 744, 194 NY¥S'' 552 ];=-Kelso Vy 
Marshall, 24 App. Div. 1:28, 48 NYS 
728; Masterton v. Brooklyn, 7 Hill 
61, 42 AmD 38. 


Okl.—Henry H. Cross Co. v. Bell 
Oils ete, .Co.,5 129 00k Missi 26euee, 


Pa.—Jessup, ete., Paper Co. v. 
pry ens Paper Co., 297 oe 483, 147 A 


Tex.—Diamond State Iron Co. v. 
San Antonio, ete., R. Co., 11 Tex. Civ. 
A. 587, 33 SW 987. 


Eng.—Lindsay v. Eastern’ Bank, 
[1922] do K. Bo 318; JSilkstone; ete., 
Coal, ete., Co. v. Joint Stock Coal Cos 
Swe one Rep. N. 8S. 668. 


[a] Rule applied to contract: 
For the production of coke. 
Whyel Coke Co., 221 Fed. 603, 137 
CCA 327. (2) For a particular kind 
of coal not yet mined by the seller. 
Rockhill Iron, ete., Co. v. Taunton, 
273 Fed. 96 [rev 261 Fed. 234]. 


[b] Where goods have no market 
Rule applied. Thomas 
Gordon Malting Co. v. Bartels Brew- 
ing Co., 206 N. Y. 528, 100 NE 457, 
461; New York Oversea Co. v. China, 
ete., Trading Co., 206 App. Div. 242, 
200 NYS 449 [rev 118 Mise. 744, 194 
NYS 552]. (2) Where a large quan- 
tity of goods is ordered and it ap- 
pears that no market could be found 
for such a large quantity and that 
the goods would deteriorate by being 
kept. Kelso v. Marshall, 24 App. Div. 
128, 48 NYS 728. (3) Where blocks 
of granite are to be. furnished ac- 
cording to specifications given in ad- 
vance, and are to be of a particular 
kind from certain quarries, the blocks 
are articles manufactured for a par- 
ticular purpose and not such as would 
have a general market value. Broad- 
nax v. United Engineering, etc., Co., 
128 Fed. 649 [aff 136 Fed. 351, 69 
CCA 177). (4) Silicate of, soda, 
which is usually sold by the manu- 
facturer directly to consumers, no 
stock being kept on hand, due to dif- 
ficulty in keeping the same without 
deterioration, cannot be said to have 
a “market value’ which can be tak- 
en as the criterion for estimating 
the damages for breach of a contract 
to purchase the same from a manu- 
facturer. Todd v. Gamble, 148 N. 
Y. 382, 42 NE 982, 52 LRA: 225, 


Q) 
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the contract price and the cost of manufacture and 
In addition to lost profits, the seller 
may recover expenditures for labor and materials 
reasonably made in part performance of the con- 
tract, to the extent that they are wasted when per- 


delivery.*? 


[ec] Substantial damages may be 
recovered for the purchaser’s breach 
of contract where the goods sold are 
to be specially manufactured and 
have no general and certain market. 
Thomas Gordon Malting Co. v. Bar- 


tels Brewing Co., 206 N. Y. 528, 100 
NE 461. 
{d] Nominal damages.—If there 


is no evidence as to the difference be- 
tween the contract price and the cost 
ef production, nominal damages. only 
can be recovered. Rockhill Iron, etce., 
Co. v. Taunton, 273 Fed. 96 [rev 261 
Fed. 234]. 


[e] Manufacture and marketing. 
—It is not necessary for the seller 
to manufacture and market the goods. 
Oswego Falls Pulp, ete., Co. v. Stech- 
er Lith. Co., 215 N. Y. 98, 109 NE 92, 
LRAL91IEB 1257. 


[f] Continued operation of plant 
in manufacturing goods for others 
does not prevent recovery. Oswego 
Falls Pulp, ete., Co. v. Stecher Lith. 


Coy ee Lorn Ny 9 855109.) INE 925. LARA 
1916B 1257. 
[g] Only cost necessarily incurred 


in performing contract can be con- 
sidered in determining loss of prof- 
its by buyer’s .repudiation. Jessup, 
etc., Paper Co. v. Bryant Paper Co., 
297 Pa. 483, 147 A 519. 


{h] Overhead expenses, including 
salaries, taxes, legal fees, insurance, 
and depreciation, which are constant 
and unaffected by performance of ad- 
ditional work, cannot be added to 
cost of manufacture in determining 
Joss to seller by buyer’s repudiation 
of contract. Jessup, etc., Paper Co. 
v. Bryant Paper Co., 297 Pa. 483, 147 
A 519. 

fi] Additional material required 
to carry out contract, plus value of 
by-products, is properly considered 
in determining loss of profits by buy- 
er’s repudiation. Jessup, etc., Paper 
Co. v. Bryant Paper Co., 297 Pa. 483, 
147 A 519. 


[i] beading case.—Masterton  v. 
Brooklyn, 7 Hill (N. Y.) 61, 42 AmD 
38. 

72. 'U. S.—Hinckley v. Pittsburg 
Bessemer Steel Co., 121 U. S. 264, 7 
SCt 875, 30 L. ed. 967; River Spin- 
ning Co. v. Atlantic Mills, 155 Fed. 
466; George Delker Co. v. Hess 
Spring, etc., Co., 138 Fed. 647, 71 
CCA 97; Allen v. Field, 130 Fed. 641, 
65 CCA 19; Lincoln v. Levi Cotton 
Mills Co., 128 Fed. 865, 63 CCA 333: 
Kingman v. Western Mfg. Co., 92 
Fed. 486, 34 CCA 489. 

Cal.—Ahlers v. Smiley, 163 Cal. 200, 
124 P 827; Buffalo Weaving, etc., Co. 
v. Boyle Mfg. Co., 90 Cal. A. 740, 266 
P 362. 


Del.—Quaker Metal Co. v. Standard 
Tank Car Co., 32 Del. 350, 123 A 1381. 

Ida.—St. Regis Lumber Co. v. Turn- 
er Lumber, etc., Co., 30 Ida. 555, 166 
P 254. 

Ill.— Kingman v. Hanna Wagon Co., 
‘176 Ill. 545, 52 NE 328 [aff 74 Ill. A. 
22]; S. Ward Hamilton Co. v. Chan- 
nell Chemical Co., 242 Ill. A. 320; 
Faulkner v. Centralia Bottling Works, 


934. Ill. A. 9; George J. Cooke Co. v. 
Hochmuth, 194 Ill. A. 626; George J. 
GookeniCo.v.> Hell, 175 111. (As; 3532\5 


Beardsley v. Smith, 61 Ill. A. 340. 


Ind.—Holliday v. Highland’ Iron, 
ete., Co., 43 Ind. A. 342, 87 NE 249. 


Iowa.—Kimball v. Deere, 108 Iowa 
676, 77 NW 1041. 


Ky.—Hauser, etc., Co. v. Tate, 105 
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Ky.: 701, 49 SW. -475, 205 Kylus 1706; 
Nicola Bros. Co. v. Hurst, 88 SW 1081, 
28 KyL 87. 
Md.—Eckenrode vy. Canton Chemi- 
cal Co., 55 Md. 51. 
Mass.—Snelling v. Dine, 


B) 
oO. 


Mo.—Chapman v. Kansas City, etc., 
R. Co., 146 Mo. 481, 48 SW 646; Las- 
well v. National Handle Co., 147 Mo. 
A. 497, 126 SW 969. 


N. Y.—Goepel v. Kurtz Action Co., 
179 App. Div. 687, 167 NYS 317; Isaacs 
Var Derry; ete:},Cox,25) Appi Div. 5382; 
109 NYS 792 [rev 56 Misc. 586, 107 
NYS 136]; Lehmaier v. Standard Spe- 
cialty, etc., Co., 123 App. Div. 431, 108 
NYS 402; Belle of Bourbon Co. v. Lef- 
flér, “87 App.) Div.) 302,849 NYS! 385; 
Dryfoos v. Uhl, 69 App. Div. 118, 74 
NYS 532; D. Mackintosh, etc., Co. v. 
Spinell, 125 Misc. 75, 210 "(NYS 54; 
Farrish \Co. v.. Harris Co., 122 Misc. 
611, 204 NYS 638. 


Or.—Forest Products Co. v. Dant, 
LOG 63 (42 44 el. 


Pa.—cC. P. Mayer Brick Co. v. D. J. 
Kennedy Co., 230 Pa. 98, 79 A 246; 
Ridgeway Dynamo, etc., Co. v. Penn- 
sylvania Cement Co., 221 Pa. 160, 70 
A 557, 18 LRANS 613; Mitchell v. 
Baker, 208 Pa. 377, 57 A 760; Win- 
slow Bros. Co. v. Du Puy, 208 Pa. 98, 
57 A 189; Puritan Coke Co. v. Clark, 
204 Pa. 556, 54 A 350; Gallagher v. 
Whitney, 147 Pa. 184, 23 A 560. 


R. I.—Roland v. Rex Mfg. Co., 49 R. 
I. 168, 141 A 310. 


Tenn.—John Deere Plow Co. v. 
Shellabarger, 140 Tenn. 123, 203 SW 
T56. 


Tex.—Gibson v. Purifoy, 
Civ. A. 379, 120 SW 1047. 


Utah.—Holland-Cook Mfg. Co. v. 
Consolidated Wagon, etc., Co., 49 Utah 
43,161, P 922: 


Va.—Tidewater Plumbing Supply 
Co. v. Emory Fdy. Co., 141 Va. 363, 
127 SE 87; Worrell v. Kinnear Mfg. 
eon 103 Va. 719, 49 SE 988, 2 AnnCas 


[a] Rule applies: (1) Where the 
article has no standard market value 
(In re Bellevue Pipe, ete., Co., 189 
Fed. 169; Kingman v. Hanna Wagon 
Co., 176 Ill. 545, 52 NE 328), (2) espe- 
cially where the chattels to be manu- 
factured have no general market val- 
ue (Quaker Metal Co. v. Standard 
Tank Car Co., 32 Del. 350, 123 A 131). 
(3) To a contract for the manufacture 
of brick running throughout the year. 
C.. P. Mayer Brick Co. v..D. J. Ken- 
nedy Co., 280 Pa. 98, 79 A 246. 


[b] Continuance of manufactur- 
ing.—(1) The seller of goods special- 
ly manufactured after repudiation of 
the contract need not complete the 
manufacture before suing for dam- 
ages, and if he does it is an immate- 
rial matter between the parties which 
has no bearing on the case. Roland 
wi Rex Mies Co.949 Ry 10168," V4 A. 
310. (2) It is not necessary for the 
seller to manufacture the goods and 
tender them to the buyer after the 
buyer has repudiated the contract, 
and then sue for the difference be- 
tween the contract and market prices, 
but he is entitled to recover the dif- 
ference between the contract: price 
and what it would have cost him to 
manufacture them. Hinckley v. Pitts- 
burgh Bessemer Steel Co., 121 U. S. 
264, 7 SCt 875, 30 L. ed. 967. 


170 NE 


56 Tex. 


formance is abandoned.”® 
manufacture of the goods have been purchased or 
appropriated to the manufacture thereof, but no 
work has been bestowed upon them, the seller is en- 
titled to recover any loss through the decline in val- 
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Thus, if materials for the 


[ec] If part of goods have been 
manufactured at the time of the 
breach of contract by the buyer, the 
measure of damages is the difference 
between the contract price and the 
cost of manufacture. Kingman’ v. 
Western Mfg. Co., 92 Fed. 486, 34 CCA 
489. 


[d] Full contract price is not fair 
measure of damages where the order 
is.countermanded before the work of 
manufacture is begun as it would give 
plaintiff more than his actual dam- 
ages. Moline Scale Co. v. Beed, 52 
Iowa 307, 3 NW 96, 85 AmR 272. 


[e] Time of computing cost.—The 
cost of manufacturing is computed 
as of the date of performance under 
the original contract, and not as of 
the date of the buyer’s repudiation 
after suspension of deliveries. D. 
Mackintosh, ete., Co. v. Spinell, 125 
Mise. 75, 210 NYS 54. 


[f] Freight which plaintiff had 
agreed to deduct from the price must 
be subtracted. Holland-Cook Mfg. 
Co. v. Consolidated Wagon, etc., Co., 
49 Utah 43, 161 P 922. 


[¢] Evidence of market value of 
straps to be manufactured on date of 
breach should have been excluded on 
objection thereto as basis for dam- 
ages. Buffalo Weaving, etc., Co. v. 
voxte Mfg. Co., 90 Cal. A. 740, 266 P 
Oo . 

[h] Uniform Sales Act.—Rule ap- 
plies under the Uniform Sales Act as 
contained in Gen. L. c 309 § 2 subs 
(4). Roland v. Rex Mfg. Co., 49 R. I. 
168, 141 A 310. 


73. Mich.—Athol Mfg. Co. v. Bris- 
eee Motor Corp., 222 Mich. 95, 192 NW 

Minn.—Minneapolis Iron Store Co. 
v. E. G. Staude Mfg. Co., 153 Minn. 
107, 189 NW 596. 


N. Y.—Lieberman v. Templar Motor 
Ree N. Y. 139, 140 NE 222, 29 ALR 


Okl.—Green-Beekman Constr. 
v. Klein, 124 Okl. 157, 254 P 699, 


Pa.—Gallagher v. Whitney, 147 Pa. 
184, 23 A 560. 


[a] Loss on materials.—(1) The 
measure of damages for the buyer’s 
breach of contract for manufactured 
goods is the difference between what 
plaintiff was able to sell the material 
for and the contract price of fabricat- 
ed material. Green-Beekman Constr. 
Co. v. Klein, 124 Okl. 157, 254 P 699. 
(2) It is immaterial whether the sell- 
er has actually paid for the materials 
purchased provided he is obligated to 
make payment. Athol Mfg. Co. v. 
Briscoe Motor Corp., 222 Mich. 95, 192 
NW 668. (3) The seller is not enti- 
tled to recover for materials which 
were never delivered to him, the per- 
son selling to him having defaulted 
in the performance of his contract. 
Athol Mfg. Co. v. Briscoe Motor Car 
Corp., supra. 


[b] Where profits not an element. 
—Under a contract eliminating the 
profits lost as an element of damages, 
the damage recoverable was the dif- 
ference between the cost of unused 
material purchased to fulfill the con- 
tract and its value at the time of the 
breach, or, if the material was on 
hand, the difference between its value 
at the time of its application to such 
use and at the time of breach. Min- 
neapolis Iron Store Co. v. BE. G. Staude 
Mfg. Co., 153 Minn. 107, 189 NW 596.. 


Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ue of said materials between the time of their pur- 
chase and the breach of the contract;74 or if ma- 
terials have been purchased for or appropriated to 
the manufacture of the goods contracted for, and 
labor bestowed upon them before the seller has no- 
tice of the breach, he may recover the difference be- 
tween the value of the partly manufactured articles 
and the cost of the labor and materials bestowed up- 
on them at the time of the breach, if the cost be 
greater than the value.*® However, if the seller 
uses the materials in manufacturing other articles 
from which he realizes a profit, that profit must be 
deducted from the damages he otherwise could re- 
cover,’® and if, after the buyer’s breach of an ex- 
clusive output contract, the seller continues to run 
his factory and profits are actually made, notwith- 
standing the breach, the buyer. is entitled to have 


such profits set off against the seller’s estimated . 


profits under the contract.77 It has been held that 
a reasonable reduction for the less time required of 
plaintiff and the release from trouble, risk, and re- 
sponsibility attendant. on a full execution of the con- 
tract should be made.*® In some jurisdictions the 
rule, that if at the time of the breach the goods were 
not manufactured and ready for delivery, the meas- 


SALES 


[55 C.J.] 1071 


ure of the seller’s damages is the cost, incurred, less 
salvage, plus lost profits’® is limited to contracts for 
goods to be specially manufactured which have no 
general and certain market value, so that if the ar- 
ticle to be manufactured or produced is staple and 
has a known market value, the measure of damages 
is the difference between the contract price and mar- 
ket value at the time and place of delivery,*°® or the 
difference between the contract price and their mar- 
ket value at the time of breach.8t However, in such 
ease if the cost of production is greater than the 
market price, the seller is not required to produce 
the goods, and he may recover the difference be- 
tween the cost of production and the contract price.*®? 
It has also been held that the difference between the 
contract price and the market value of the goods is 
the proper measure of damages where the seller re- 
fuses to accept a.renunciation of the contract by 
the buyer and awaits the expiration of the time fixed 
for delivery,** or where he goes gn and manufactures 
the goods after the buyer’s breach.°* Also, it has 
been held that if the contract is regarded as a con- 
tract of sale, and not of manufacture, the measure 
of damages, even though the goods have not been 
manufactured at the time of breach, is the difference 


74. Wood v. Brighton Mills, 297 
Fed. 594; Erie Baking Co. v. Hubbard 
Milling Co., 217 Fed. 759, 133 CCA 489; 
Kingman v. Western Mfg. Co., 92 Fed. 
486, 34 CCA 489; S. Ward Hamilton 
Co. v. Channell Chemical Co., 242 Ill. 
A. 320; Rock v. Gaede, 111 Kan: 214, 
207 P 323, 27 ALR 1152. 


{a] Flour contract.—A flour man- 
ufacturer, who bought and held wheat 
to enable him to fill a contract for fu- 
ture delivery of flour, could, on the 
buyer’s renunciation of its contract, 
recover the loss occasioned by the de- 
cline in the price of wheat from the 
time it was purchased until such re- 
nunciation. Rock v. Gaede, 111 Kan. 
214, 207 P 323, 27 ALR 1152. But see 
Russell Miller Milling Co. v. Bast- 
asch, 70 Or. 475, 142 P 355 (holding 
the decline in the price of wheat not 
an element of damages). 


{[b] Uniform Sales Act § 64 subd 
4 contemplates a twofold element of 
damages; First, the loss on the raw 
materials; second, the profit had the 
contract been fully performed. Wood 
v. Brighton Mills, 297 Fed. 594. 


75. Wood v. Brighton Mills, 297 
Fed. 594; Petoskey Portland Cement 
Co. v. E. V. Benjamin Co., 296 Fed. 9; 
Portland Co. v. Searle, 169 Fed. 968; 
Kingman v. Western Mfg. Co., 92 Fed. 
486, 34 CCA 489. 


[a]. Tlustration.—In an action for 
breach of a contract by which plain- 
tiff was to manufacture and sell to 
defendant a large number of bags, 


._ where plaintiff had manufactured the 


cloth before repudiation of the con- 
tract by defendant, the measure of 
damages was the difference between 
the cost of manufacturing the cloth 
and its market value at the date of 
repudiation, plus the difference be- 
tween the contract price of the bags 
and the estimated cost of the bags 
made and delivered. Petoskey Port- 
Jand Cement Co. v. E. V. Benjamin Co., 
296 Fed. 9. 


76. Diamond State Iron Co. v. San 
Antonio, etc., R. Co., 11 Tex. Civ. A. 
587, 33 SW 987. 


77. Allen v. Field, 130 Fed. 641, 65 
OCAW19: 
- 78. Texas Co. v. Brilliant Mfg. Co., 
2 B:-(2d) 1; Moore vy. -U. S., 17 Ct. Cl. 
17-.--Cohen--vz-Us S:,- 15. Ct. Cl... 2533 
Kimball yv. Deere, 108 Iowa 676, 77 


NW 1041; Ames Body Corp. v. Ralph, 
211 Ky. 735, 277 SW 1028; Ames Body 
Corp. v. Ralph, 205 Ky. 565, 266 SW 
58; Hauser, etc., Co. v. Tate, 105 Ky. 
701, 49 SW 475, 20: KyL 1716; Forest 
Products Co. v. Dant, 117 Or. 637, 244 
aoe ts 


79. See supra note 67. 


80. U. S.—Skeele Coal Co. v. Ar- 
nold, 200 Fed. 398, 118 CCA 545; Yel- 
low Poplar Lumber Co. v. Chapman, 
74 Fed. 444, 20 CCA 503. 


Ky.—Ames Body Corp. v. Ralph, 211 
Ky. 735, 277 SW 1028; Ames Body 
Corp. v. Ralph, 205 Ky. 565, 266 SW 
58; Mitchell Taylor Tie Co. v. Whitak- 
er, 158 Ky. 651, 166 SW 193; Louis- 
ville, etce., R. Co. v. Coyle, 123 Ky. 
854, 97 SW 772, 30 KyL 201, 99 SW 
237, 30 KyL 567, 124 AmSR 384, 8 
LRANS 433. But see Ayer, etc., Tie 
Co. v. O. T. O’Bannon Co., 164 Ky. 34, 
174 SW 783 (holding measure of dam- 
ages difference between contract price 
and cost of manufacturing and deliv- 
ering); J. D. Hughes Lumber Co. v. 
G. M. &’-J. B. Knuckles, 146 Ky. 472, 
142 SW 1052 (the measure of damages 
for breach of contract to receive and 
pay for timber cut and delivered is 
the difference between what it would 
cost plaintiffs to pay for such timber, 
cut, saw, haul, float and deliver the 
same at the appointed place, and the 
contract price). 


Nebr.—Jobbers’ Overall Co. v. E. R. 
Deputy Co., 109 Nebr. 703, 192 NW 210 
(holding conclusion as to measure of 
damages in Diels v. Kennedy, 88 Nebr. 
777, 130 NW 740 to be obiter dictum 
and not the law). : 


N. Y.—Todd v. Gamble, 67 Hun 38, 
ZAIN SISHGSIOL® Ve 


Pa.—Sharpsville Furnace Co v. 
Snyder, 223 Pa. 372, 72 A 786. 


Wis.—Haueter v. Marty, 156 Wis. 
208, 145 NW 775; Lincoln v. Charles 
Alshuler Mfg. Co., 142 Wis. 475, 125 
NW 908, 28:LRANS 780. 


See alSo Greenhut Cloak Co. v. 
Oreck, 130 Minn. 304, 153 NW 613 
(holding measure of damages where 
the greater portion of the goods had 
been manufactured at the time of the 
breach to be the difference between 
their market value and the contract 
price as of specified date of delivery) ; 


-Brazell v. Cohn, 32 Mont. 556, 81 P 


839 (holding that under. a continuing 


contract to purchase all of the milk 
of plaintiff and his assignor for a pe- 
riod of five years, defendants having 
repudiated the contract, plaintiff was 
entitled to recover the difference be- 
tween the market and the contract 
price of milk he would have produced 
during the contract period, regardless 
of the fact that after defendants’ 
breach of contract plaintiff disposed 
of his milk business, and was there- 
fore unable thereafter to perform the 
contract on his part). 


[a] Market price includes, where 
lumber was to be manufactured from 


‘timber, the market price necessarily 


included the cost of sawing the lum- 
ber and delivering it at the appointed 
place. Ames Body Corp. v. Ralph, 211 
Ky. 735, 277 SW 1028. 


[b] Market under control of buy- 
er.—If the buyer has the entire con- 
trol of the market at the place of de- 
livery, then the measure of damages 
is the difference between the contract 
price and the market price at the 
nearest available market less the ad- 
ditional cost of delivery at such mar- 
ket. Yellow Poplar Lumber Co. y. 
Capman, 74 Fed. 444, 20 CCA 503. 


81. U.S.—In re Bellevue Pipe, etc., 
Co., 189 Fed. 169. 


Mass.—Garfield, ete., Coal Co. v. 
New York, etc., R. Co., 248 Mass. 502, 
143 NE 312. 


N. C.—Heiser v. Mears, 120 N. C. 
443, 27 SE 117; Clements v. State, 77 
N. C. 142. 


Okl.—Cherry v. Consolidated Fiour 
Mills Co., 143 Okl. 99, 287 P 1019. 


Or.—Russell Miller Milling Co. v. 
Bastasch, 70 Or. 475, 142 P 355. 


82. Skeele Coal Co. v. Arnold, 200 
Fed. 3938, 118 CCA 545. 


83. Rock v. Gaede, 111 Kan. 214, 
207 P 323, 27 ALR 1152. 


84. Baessetti v. Shenango. Furnace 
Co., 122 Minn. 335, 142 NW 322. But 
see Roland v. Rex Mfg. Co., 49 R. I. 
168, 141 A 310 (holding that where, 
after the buyer’s repudiation, the sell- 
er manufactured a portion of the bal- 
ance unmanufactured at the time of 
repudiation, the measure of damages 
on that portion was not the difference 
between the market price and the con- 
tract price, but between the cost of: 
production and.the contract price). 
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between the contract price and their market value.®® 


Provision against countermanding order. A clause 
in the contract of sale denying the buyer’s right to 
countermand the order does not impose an addition- 
al burden of lability on the buyer for his breach of 
the contract.®° 


Effect of time of bringing action. If an action for 
damages for repudiation of the contract prior to the 
date of performance is brought after the time for 
performance, the damages should be determined as 
of the day when performance should have been made 
and not as of the time of repudiation.** 


Necessity of loss. The measure of damages adopt- 
ed must, of course, show a loss in order for the 
seller to recover.*S Thus, under a contract for the 
total output of a plant, if there is no evidence that 
the seller could have produced any goods after he 
closed down, he cannot recover except for his loss 
on the goods actually manutactured.*® 
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Notice not to proceed further. If, before the 
goods have been manufactured, the buyer notifies the 
seller not to proceed further without notice, on 
breach of the contract he is not liable for the full 
purchase price,°® nor for any expenses incurred, 
thereafter in manufacturing said goods.®? 


Total loss of growing crop. In an action for 
breach of a contract to purchase a growing crop 
which, because of defendant’s breach, was destroyed 
by the elements before it was harvested, the measure 
of damages is the contract price less the expenses 
he would have incurred had he delivered it.°? 


[§ 105314] ¢. Failure To Give Note or Other Se- 
curity for Price.* On the breach by the buyer of his 
agreement to give a note for the price, the measure 
of damages is the full price of the goods,°® or the 
amount of the note,°* If, the agreement is to give 
property in payment, on a breach thereof the meas- 
ure of damages is the value of the property.®® 


X. REMEDIES OF BUYER* 


[§ 1054] A. In General. Under circumstances 
hereinafter discussed the buyer may havé: (1) A 
hen on the goods for the purchase money paid.°® 
(2) An action for purchase money, paid®? or over- 
paid.°* (3) An action for the recovery of the 
goods.°® (4) An action for damages for breach of 


85. .Funt v. Schiffman, 115 Misc. Iowa.—Hayden 


the contract; or as previously discussed (5) an ac- 
tion for damages for breach of warranty.” 

Election of remedies. The buyer may, in the | 
event of fraud or default in performance by the - 
seller, at his election stand on the contract and bring 
an action for damages;* or it has been held he may 


v. Reynolds, 54] Flick, 187 Mo. A. 528, 174 SW 189; 


155, 187 NYS 666. 

[a] Contract of sale.—Since the 
adoption of the Uniform Sales Act, a 
contract for a certain number of coats 
of a certain style, which plaintiff 

'might have manufactured for the gen- 
eral purposes of his business, is re- 
garded as a contract of sale, and not 
of manufacture, under § 85. Funt v. 
Schiffman, 115 Mise. 155,187 NYS 666. 


86. Shaenfield v. Hall Safe, ete., 
Co., (Tex. Civ. A.) 157 SW 462. 


87. Star Fuse Co. v. Prussian, 248 
Mass. 126, 143 NE 145. 


88. Skeele Coal Co. v. Arnold, 200 
Fed. 393, 118 CCA 545; Thomas Gor- 
don Malting Co. v. Bartels Brewing 
©o.) 206) N.Y. 528, 100 (NE 457, 4615 
Haueter v. Marty, 156 Wis. 208, 145 
NW 775. 

[a] If no loss.—(1) If the differ- 
ence between the contract price and 
the fair market value does not indi- 
cate a loss, because of such fair mar- 
ket value being at least equal to the 
contract price, he has no remedy be- 
cause of not suffering any damage. 
Haueter v. Marty, 156 Wis. 208, 145 
NW 775. (2) If the market price is 
at all times after the breach higher 
than the contract price, the seller can- 
not recover more than nominal dam- 
ages. Thomas Gordon Malting Co. Vv. 
Bartels Brewing Co., 206 N. Y. 528, 
100 NE 457, 461. 


89. Pool v. Walker, 156 N. C. 40, 
72 SE 70. 
[a] No evidence that after plain- 


tiff closed down he had or could get 
more material or that he afterwards 
kept the mill. Pool v. Walker, 156 
INGO A OMe S Be 70. 

90. Commoss v. Pearson, 190 App. 
Div. 699, 180 NYS 482. 

91. Commoss v. Pearson, supra. 

92. Griffith v. Welbanks, 29 Cal. A. 
2380150) Pa 20: 

93. Ind.—Carnahan v. Hughes, 108 
Endww 2255) 9) INE 79. 
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Iowa 157, 6 NW 180. 

Mass.—Worthy v. Jones, 11 Gray 
168, 71 AmD 696. 
Pipe es aces v. Daggs, 50 Mo. A. 


_ Okl.—Hodges v. Blythe, 69 Okl. 163, 
LV Pie 


Pa.—Rinehart v. Olwine, 5 Watts 
& Se tor: 


Tex.—Young v. Dalton, 83 Tex. 497, 
18 SW 819; Parks v. O’Connor, 70 Tex. 
377, 8 SW 104. 


94. Geiser Mfg. Co. v. Holzer, 110 
Minn. 138, 124 NW 827. 

95. Lindsey v. Gordon, 13 Me. 60; 
Lah v. ‘Lyles, 6 Harr. & J. (Md.) 
Vas 

96. See infra § 1055. 

97. See infra §§ 1056-1087. 

98. See infra § 1070. 

99. See ‘infra §§ 1088-1098. 


1. See infra §§ 1099-1167. 
2. See supra §§ 796-869. 


3. Generally see Election of Rem- 
edies 20 C. J. p 1. 


Election of remedies for breach of 
warranty see supra § 802. 


4 Church v. Wright Mach. Co., 190 
Ky. 561, 227 SW 1008; Edgar v. Im- 
perial Ice Cream Co., 142 Md. 310, 120 
A. 832; Ebner v. Haverty Furniture 
Co., 128 S. C. 151, 122 SE 578. 


[a] Nondelivery of goods.—Barr 
v. Logan, 5 Del. 52; Bamberger v. 
Burrows, 145 Iowa 441, 124 NW 333; 
Richmond Leather Mfg. Co. v. Faw- 
cett, 130 Va. 484, 107 SE 800 (delay 
in delivery). 

[b] Fraud or misrepresentation.— 
Security Finance Co. v. Jensen Auto 
Co., 48 Ida. 376, 282) P 885" Love v. 
Oldham, 22 Ind. 51; Bright Nat. Bank 
v. Hanson, 68 Ind. A. 61, 113 NE 434; 
Paxton-EHekman Chemical Co. v. Mun- 
dell, 62 Ind. A. 45, 112 NE 546; Pier- 
sall v. Huber Mfg. Co., 159 Ky. 338, 
167 SW 144; Morbrose Inv. Co. v. 


Bowen v. Mandeville, 95 N. Y. 237 [aff 
29 Hun 42]; Degraw v. Elmore, 50 
N. Y. 1; Davis v. Gifford, 182 App. 
Div. 99, 169 NYS 492; Van Denburg 
v. Scott, 78 Misc. 281, 188 NYS 149 
[mod 158 App. Div. 87, 143 NYS 310]; 
Yancey v. Southern Wholesale Lum- 


ber (Co. £33485 Cx 369, 418i SH) mole 
Blythe v. Speake, 23 Tex. 429; Clark 
Va, TexasirCo-op. iHinvea (Com piCiexs 


Commun. A.) 231 SW 3881 [rev (Civ. A.) 
212 SW 245]; Texas Co-op. Inv. Co. 
Vv. Clark; (Tex. Civ: VA.) 2355 SW Tes 
Hubbs v. Marshall, (Tex. Civ. A.) 175 
SW 716. 


[ec] Failure to deliver goods of 
proper quality.— Lamborn v. Northern 
Jobbing Co., 15 F. (2d) 897; Eason 
Drug Co. v. Montgomery Showcase 
Co., 186 Ala. 454, 65 S 345; North 
Alaska Salmon Co. v. Hobbs, 159 Cal. 
380, 113 P 870, 120 P 27, 35 LRANS 
501; Denton v. Emerson-Brantingham 
Impl. Co., 76 Colo. 67, 230 P 128; Buck- 
ingham v. Osborne, 44 Conn. 133; 
Healy Ice Mach. Co. v. Clow, 148 Ill. 
A. 421; Shields v. Reibe, 9 Ill. A. 598; 
Price, etc., Piano Co. v. Sheenan, 150 
Iowa 189, 129 NW 836; Westmoreland 
v. Walker, 25 Miss. 76; Taylor v. 
Saxe, 134 N. Y. 67, 31 NE 258 [rev 
57 Hun 411, 10 NYS 869]; Gurney v- 
Atlantic, etce., R. Co., 58 N. Y. 358 [rev 
2 Thomps. & C. 446]; Tompkins v. 
Lamb, 121 App. Div. 366, 106 NYS 
6 [aff 195 N. Y. 518 mem, 88 NE 1133 
mem]; Smith v. Hedges, 89 Misc. 183, 
152 NYS 95 [aff 155 NYS 934 (aff 119 
NE 1077)]; Southwestern Cooperage 
Co. v. Kivien, (Tex. Civ, “A.), 266°5SW 
826; Hill v. Hanan, (Tex. Civ. A.) 146 
SW 648. 


[d] Buyer who has waived his 
right to rescind for the seller’s fraud 
may sue for damages ex delicto, for 
fraud or ex contractu for breach of 
warranty. McCoy v. Prince, 11 Ala. 
A. 388, 66 S 950. 


[e] If there is fraud in addition to 
failure to deliver goods of proper 
quality the buyer’s remedy is for ei- 
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; 
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rescind® and maintain an action for the purchase 
money paid;° or if there be a warranty he may sue 
Furthermore, the buyer may, for the 
seller’s fraud or default, choose to keep the property, 
and when sued for the price may defend, set up the 


for its breach.7 


ther breach of the contract or for 


fraud. Ives v. Carter, 24 Conn. 392; 
Parker v. Marquis, 64 Mo. 38. 
[f{] Abatement of price, or deduc- 


tion by reason of inferior quality.— 
(1) If the defective quality of goods 
contracted for is not obvious on ordi- 
nary inspection, and is not discovered 
until after acceptance, the buyer may 
retain them and enforce abatement 
of the price, or he may rescind, re- 
turning them. Building Supply Co. v. 
Jones, 87 S.C. 426,69) Sh 881. 3(2) 
Where the purchaser of eggs claims 
that they were to be delivered in first- 
class condition, and avers that they 
were not delivered in such condition, 
he may retain the eggs and claim a 
deduction by reason of their inferior 
quality, or he may rescind, returning 
the eggs. Elzea v. Brown, 59 Pa. Su- 
per. 403. (3) A buyer, if dissatisfied, 
may retain the goods and claim re- 
duction or refuse to receive them and 
attempt to rescind the contract. Mar- 
quette-Bailey Lumber Co. v. Gibboney, 
87 Pa. Super. 243. 


[g] Counterclaim for damages.— 
Davis v. Gifford, 182 App. Div. 99, 169 
NYS 492. 


{[h] Purchaser of goods need not 
bring action to rescind a contract up- 
on the seller’s breach, for he may also 
enforce the contract in an action for 
its breach. Plumb v. Bridge, 142 App. 
Div. 154, 126 NYS. 858. 


[i] Use of goods after rejection.— 
In an action by a buyer of lumber, 
who had paid for the lumber and 
claimed the lumber did not conform to 
the contract, where plaintiff’s testi- 
mony while it tended to show a rejec- 
tion of the lot of lumber because of 
“rot,” also showed without contra- 
diction that the rejected lumber was 
used by the consignee for ‘‘crating 
purposes,” plaintiff could not recover 
on the common counts, its right of 
action, if any, being for breach of 
contract for not supplying lumber in 
accordance therewith. 
Lumber Co. v. Mobile Bank, 203 Ala. 
536, 84 S 721, 10 ALR 1037. 


[i] On sale to third person of 
goods contracted to be manufactured 
and delivered to plaintiff, the contract 
being executory, plaintiff cannot adopt 
the sale as his own and hold the sell- 
er as agent but his only remedy is for 
a breach of the executory agreement 
to deliver them to himself. Sharp v. 
Simons, 49 Barb. (N. Y.) 407. 


{k] In Louisiana (1) the remedy 
is by a redhibitory action or by ac- 


tion quanti minoris. Fisk v. Proc- 
tor, 4 La, Ann. 562; Richardson v. 
Johnson, 1 La. Ann. 389. (2) The 


latter action will lie, although the 
buyer by disposing of the goods has 
disabled himself from bringing a red- 
hibitory action. George v. Shreve- 
port Cotton Oil Co., 114 La. 498, 38 


S 432. 
5. U. S.—Lamborn v. Northern 
Jobbing Co., 15 F. (2d) 897. 


Colo.—Denton_ v. 
ingham Impl. Co., 
Per2's: 

Ida.—Security Finance Co. v. Jen- 
sen Auto Co., 48 Ida. 376, 282 P 88. 

Ind.—Bright Nat. Bank v. Hanson, 
68 Ind. A. 61, 113 NE 434; Paxton- 
Eckman Chemical Co. v. Mundell, 62 
Ind. A. 45, 112 NE 546. — 

Iowa.—Price, etc., Piano Co. v. 
Sheenan, 150 Iowa 189, 129 NW 836; 
Bamberger vy. Burrows, 145 Iowa 441, 


E, [55 C. J.—68] 


Emerson-Brant- 
76 Colo. 67,7 280 


| disputed testimony, 


Paterson, etc.,. 


SALES 


124 NW 338. 
Kan.—Lyman v. Wederski, 
438, 148 P 642. 
Me.—Doyleston Agricultural Co. v. 
Brackett, 109 Me. 301, 84 A 146 
N. Y.—Smith v. Hedges, 89 Misc. 
183, 152 NYS 95 [aff 170 App. Div. 
S40) DOIN Seo sae (ath wan INGE Ye 
701 mem, 119 -NE 1077 mem)]. 
Ah ts v. Brown, 59 Pa. Super. 
oO. 


95 Kan. 


S. C.—Building Supply Co. v. Jones, 
87 S. C. 426, 69 SE 881. 


Tex.—Hubbs v. Marshall, 
aD) WoT LoOs SaAill* ve Yanan 
A.) 146 SW 648. 

[a] Suit in equity for rescission, 
where tender may be made in the 
complaint, is also a remedy of the 
buyer who was induced to enter in- 
to a contract by fraud. Davis v. 
renee 132, -Appy s Divs 99; 7169 4Nws. 


(Civ. A.) 
(Civ. 


[b] Election of rescission not 
waiving plea of damages in equity.— 
Where a petition for fraud prays in 
one count for rescission of a “con- 
tract of sale, and in another prays 
damages, and the buyer is, from un- 
entitled, if not 
to rescission at least to damages, 
the election to stand in the count 
for rescission compelled by the 
court would not in equity waive the 
plea of damages. Hubbs v. Marshall, 
(Tex...Civ. As) 1 75Siw 716. 

Rescission of sales contract gen- 
erally see supra §§ 224-282. 

6. Ala.—Eason Drug Co. v. Mont- 
gomery Showcase Co., 186 Ala. 454, 
65 S 3465. 

Cal.—North Alaska Salmon Co. v. 
Hobbs, 159 7/Cal, 380; 113 P ‘870; 120 
P 27, 35 LRANS 501. 


Ind.—Love v. Oldham, 22 Ind. 51. 


Ky.—Church v. Wright Mach. Co., 
190 Ky. 561, 227°SW. 1003; “Piersall 
v. Huber Mfg. Co., 159 Ky. 338, 167 


SW 144 
re Ey v. Spencer, 46 Me. 


Md.—Edgar v. Imperial Ice Cream 
Co\; 142) Md. 310, 120 A 832. 


Miss.—Westmoreland v. Walker, 25 
Miss. 76. 

Mo.—Parker v. 
38. 


Marquis, 64 Mo. 
N. Y.—Bowen v. Mandeville, 95 N. 
BY iy ec oulemiict ttee 29 up 421; 
Elmore, 50 N. thé i 
ford, 182 App. Div. 99, 169 NYS 492 
Van Denburg v. Scott, 78 Misc. O81, 
138 NYS 144 actnS 158 App. Div. 
87, 1483 NYS 310]. 


Or.—Gary Coast Agency v. Lawrey, 
101 Or. 623, 201 P 214. 


Pa.—Smith v. Bellows, 77 Pa. 441; 
Smethurst v. Woolston, 5 Watts & 
S. 106. 

S. C.—Yancey v, Southern Whole- 
sale Lumber Co., 133 S. C. 369, 131 SE 
32; Ebner v. Haverty Furniture Co., 
LAS Sie Chol eL2 20S E578 


Tex.—Gregg v. Fitzhugh, 36 Tex. 
127; Blythe v. Speake, 23 Tex: 429; 
Clarke Svs TexashiCo-0ps ys inv. Co. 


(Commn. A.) 231 SW 381 [rev (Civ.. 


A.) 212 SW 245]; Southwestern 
Cooperage Co. v. Kivlen, (Civ. A.) 
266 SW 826; Texas Co-op. Inv. Co. 


v. Clark, (Civ. A.) 235 SW 973. 


Va.—Richmond Leather Mfg. 
v. Fawcett, 130 Va. 484, 107 SE 
(declaring that on default by 
seller, the buyer may stand on 
legal rights, treat the contract as 
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fraud’ or default? and recoup,'°® or set off! the dam- 
ages he has sustained therefor. 
acquired title to the goods may not, for their nonde- 
livery, bring replevin, his remedy being an action 
for breach of contract,1* for where there is a mere 


A buyer who has not 


ended, and sue the seller for dam- 
ages). 

[a] When seller abandons his 
contract to sell, the buyer, in his 


choice of remedies, may elect to re- 
scind the contract and maintain an 
action at law to recover what he 
has paid thereon as money had and 
received. Massey v. Becker, 90 Or. 
461, 176 P 425. 


[b] Buyer is not limited to re- 
covery of prepaid purchase price by 
a rejection of defective goods, .as 
such did not constitute a rescission 
of the sales contract. Gotham Nat. 


aA v. Sharood- Co., 23 °F. (2d) 
[ec] On waiver of claim for dam- 


ages the only remedy allowed the 
purchaser is to return the goods and 
peck the consideration. Heagney 

I. Case Threshing Mach. Co., 


Ne Nebr. (Unoff.) 745, 96 NW 175. 
[d] In Louisiana the buyer may 
proceed either by redhibitory action 
or by an. action. quanti minoris. 
Lewis v. Peets, 10 La. Ann. 489; 
Fisk v. Proctor, 4 La. Ann. 562; 


Farmer v. Fisk, 9 Rob. 351. 


Action for purchase money paid see 
infra §§ 1056-1087. 


7. Election of remedies for breach 
of warranty see supra § 802. 


8) (ove sv. Oldham 22a. ind ao 
Davis v. Gifford, 182 App. Div. 99, 169 
NYS 492. 


9. Healy Ice Mach. 
148 Ill. A. 421. 


10. . McCoy v. Prince, 11 Ala. A. 388, 
66 S 950; Doylestown Agricultural 
Co. v. Brackett, 109 Me. 301, 84 
146; Gary Coast Agency v. Lawrey, 
ae oni 623, 201 P 214. See supra §§ 

-973, 


[a] Seller waiving his right to re- 
scind by using and dealing with prop- 
erty as his own may, for the seller’s 
fraud, plead the same by way of re- 
coupment or counterclaim when sued 
for the price. McCoy vy. Prinee, 11 
Ala. A. 388, 66 S 950. 


{[b] Buyer may set up fraud by 
way of counterclaim and recover any 
damages greater than the seller’s 
claim. Love v. Oldham, 22 Ind. 51. 


[c] Reconvention.—The buyer has 
various remedies for relief from con- 
tracts induced by fraud, among which 
is the right to confirm the contract 
after knowledge of the fraud, and re- 
convene for damages when sued upon 
the contract. Alba-Malakoff Lignite 
Co. v. Hercules Pqwder Co., (Tex. Civ. 
A.) 219 SW 554 [rev on other grounds 
Ca A.) 2385 SW 547]. 


1. Healy Ice Mach. Co. v. Clow, 
148 Til, A. 421, 


12. Brown v. Loveless, 152 Ark. 
540, 289 SW 21; Bertleson v. Van Deu- 
sen Bros. Co., 37 Ida._199, 217 P 988; 
Clement-Harrington Lumber Co. v. 
Duncan; 131 S Cs 69, 126. SH-753. 


[a] Where no title passes to goods 
sold under an executory contract, no 
question of conversion arises, and an 
action for breach of contract is the 
proper remedy. Casey v. Camp, (Tex. 
Civ. A.) 280 SW 266. 


{[b] Sale to third person.—The 
remedy of a purchaser of personal 
property which was sold by thé seller 
to a third person, who has gained pos- 
session thereof, is against the seller 
for breach of contract and not replev- 
in against the third person. Slaton 
v. Davis, 118 Okl. 92, 246 P 8638. 


Cow Vo sClOw, 
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failure to deliver the remedy is on the contract, 
rather than by an action for conversion;'® how- 
ever, where there has been a consummated sale and 
the seller rendered delivery impossible by selling to 
a third party, the action may be brought either for 
the price, by reason of the seller’s rescission, for 
damages for the violation of the contract, or for 
conversion;'* but only one of the remedies may be 
resorted to.1° Where the seller fails to deliver goods 
due in specified installments, the buyer may termi- 
nate any continuing obligation to accept the goods 
and sue for the breach, or alternatively can insist 
on performance as to later installments, reserving 
claim for past defaults, or can waive termination 
for default and damages therefor, but he cannot 
impose upon the seller a new and different obligation 
as to time of delivery in lieu of the seller’s obliga- 
tion to respond in damages.1® So also, where the 
seller in possession for security of the price, wrong- 
fully sells to a third person, the original buyer may 
either sue in conversion for the value of the goods,!* 
or treat the contract as rescinded and sue for the 
amount paid.t® In ease of a partial failure of con- 
sideration the purchaser may either affirm the con- 
tract and sue for damages, or may rescind.!® How- 
ever, the buyer cannot treat the sale as void in order 
to recover the price and valid in order to recover 
damages,?° the remedies being inconsistent,?! and 


13. Roli v. Black, Dudl. (Ga.) 18. 

[a] Beason for rule.—The mere 
nonfeasance of a failure to deliver is 
not the tortious act required to con- 


in the trade. 


SALES 


» tract.24 


in a subsequent action, claim to be 
the owner of the animal he received 
Wright v. Dudgeon, 138 
Iowa 510, 116 NW 598. 
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mutually exclusive.22. A remedy given by provisions 
of the contract is not necessarily exclusive,”* for the 
determination of whether such remedy is exclusive 
or concurrent with other remedies depends upon the 
intent of the parties to be gathered from the con- 
Where the buyer has paid more than the 
price agreed upon, by reason of the seller’s fraud, 
he may waive the tort and sue for the excess in as- 
sumpsit.25 A buyer given several remedies by the 
provisions of the Uniform Sales Act must make an 
election between them.”® 


Equitable relief. Where the buyer requires no 
equitable relief, it is inappropriate, if not impos- 
sible, for him to maintain an action in equity for 
rescission;27 an action at law is therefore a proper 
remedy for him to recover what he has paid.?* 
However, a buyer fraudulently induced to purchase 
a shop has a concurrent remedy in law and in equity; 
at law he may rescind and recover the consideration 
paid, or in equity cancel the bill of sale.2® Where 
by statute specific performance is allowed as a rem- 
edy in case of specific or ascertained goods, if the 
goods in litigation are not specific or ascertained, 
the buyer is limited to his common-law remedy in 
damages.*° 


[§ 1055] B. Lien for Purchase Money Advanced. 
A lien in behalf of the buyer for purchase money 
paid or advanced has been held not to exist,?1 or to 


24, Pratt-Low Preserving Co. v. 
Evans, 55 Cal. A. 724, 204 P 241; Rem- 
ington Arms Union Metallic Cartridge 
Co. v. Gaynor Mfg. Co., 98 Conn. 721, 


stitute a conversion. Roll vy. Black, 21. Baker vy. Thomas, 102 Nebr.|129 A 572. 
Dudl. (Ga.) 18. 401, 167 NW 407 [cit Cyc]; Heagney [a] Concurrent or exclusive rem- 
14. Johnson v. Miller, (Tex. Civ.| Vv. J. I. Case Threshing Mach. Co.,|edy.—Where a contract for the man- 


A.) 163 SW 592. 


fa] If seller will not deliver 
goods, notwithstanding title may have 


v. Grape, 


(Nebr.) 96 NW 175; 
59 Nebr. 
Bowen v. Mandeville, 95 


[aff 29 Hun 42]; Ebner v. Haverty 


Alfree Mfg. Co. 
777, 82 NW 11; 
Ni UY. 237 


ufacture of copper bullets provided 
that, if defendant was unable to make 
deliveries and fell behind, plaintiff 
was to be permitted to complete the 
contract at defendant’s expense, 


passed, the buyer may maintain a ; 
special action on the case for damages ah tent Co., 128 S. C. 151, 122 Si 
for nondelivery or reclaim the goods : 
by an action in trover. Biggers v. 22. Kaufmann v. Levy, 102 Misc. 
Pace, 5 Ga. 171. 689, 169 NYS 454. 

15. Johnson vy. Miller, (Tex. Civ. [aj] Under Uniform Sales Act, 


A.) 163 SW 592. 


16. Kalamazoo Ice, etc., Co. v. Ger- 
ber, 4 F. (2d) 235. 


17. O’Kane v. North American Dis- 
tilling Co., 171 NYS 275. 


18. O’Kane v. North American Dis- 
tilling Co., supra. 


19. Ewer v. Jackson, 102 Cal. A. 
793, 288 P 110; Doud v. Jackson, 102 
Cal. A. 213, 283 P' 107. 

20. Ky.—Faris v. Lewis, 2 B, Mon. 
875. 

Me,—Junkins v. ,Simpson, 14 Me. 
364. 

Nebr.—Baker v. Thomas, 102 Nebr. 
.401, 167 NW 407 [cit Cyc]; Heagney 
vy. J. I. Case Threshing Mach. Co., 96 
NW 175; Alfree Mfg. Co. v. Grape, 
59 Nebr. 777, 82 NW 11. 

N. Y.—Bowen v. Mandeville, 95 N. 
Y. 237 (aff 29 Hun 42]. 

Ss. @.—Ebner v. Haverty Furniture 
Co., 128 S. C. 151, 122 SE 578. 


[a] Where buyer elects to have 
rescission he cannot thereafter have 
damages for the breach. Church yv. 
Wright Mach. Co., 190 Ky. 561, 227 
Sw 1003; Davis v. Gifford, 182 App. 
Div. 99, 169 NYS 492; Thompson v. 
Rhodehamel, 71 Wash. 24, 127 P 572. 


{[b] Effect of  election.—Where 
plaintiff rescinds a horse trade on the 
ground of fraud, having elected to 
rely on that theory, and having re- 
povered judgment thereon, he cannot, 


a 


where the buyer, who has not paid 
any part of the price, has rescinded, 
he has no right against the seller for 
breach of contract. Kaufmann v. 
Levy, 102 Misc. 689, 169 NYS 454. 


23. Pratt-Low Preserving Co. v. 
Evans, 55 Cal. A. 724, 204 P 241; 
Remington Arms Union Metallic Cart- 
ridge Co. v. Gaynor Mfg. Co., 98 Conn. 
721, 120 A 572. 


fa] Other remedy also available. 
—Under a contract of sale of all 
peaches raised on land for twelve 
years, providing for remedy for 
breach by suit for specific perform- 
ance, the purchaser was entitled to 
sue for ‘damages on breach by seller 
by sale of the land, since it cannot 
be supposed that the parties contem- 
plated that the purchaser would have 
no remedy where the seller rendered 
specific performance impossible. 
Pratt-Low Preserving Co. v. Evans, 
55 Cal. A. 724, 204 P 241. 


[b] Besale with same provision 
for return as in original contract.— 
A buyer of a_ stallion, 
which the sellers agree to give an- 
other if he does not get with foal 50 
per cent., by reselling him, with pro- 
vision that he shall be returned and 
the purchase-money note surrendered 
if he fails to get with foal 50 per 
cent., does not waive his cause of ac- 
tion against the sellers; he proving 
to be worthless. Sutherland v. Green, 
venta 379, 142 P 636, AnnCas1916A 


in place of’ 


whether such remedy was concurrent 
with or exclusive of a remedy in dam- 
ages given by law ‘depended on the 
intent of the parties to be gathered 
from the contract. Remington Arms 
Union Metallic Cartridge Co. v. Gay- 
nor Mfg. Co., 98 Conn. 721, 120 A 572: 


[b] Exclusive remedy.—Under a 
contract permitting a purchaser to 
return defective goods, such remedy 
was exclusive, and precluded the pur- 
chaser from retaining goods and 
claiming damages. United Tron 
Works vy. Stan'idard Brass Casting Co., 
DSU CaALVAL SSI wate Goose 


25. Stout v. Caruthersville Hard- 
wage Co.,, L3t= Moy “Ax 5200 OmeSivs 
26. Gilbert Clark, Inc. vy. Green- 


wich Village Follies, 125 Misc. 78, 210 
NYS 129. 


[a] Reasonable time for election. 
—A. broker purchasing cotton, not be- 
ing advised of the location of the 
mills at which delivery was to be 
made, is entitled to a reasonable time 
for election. Malone y. Stone, 214 
Ky. 448, 2838 SW 407. 


27. Seneca Wire, ete., Co. v. Leach, 
247 N. Y. 1, 159 NE 700. 


28. Seneca Wire, ete., Co. v. Leach, 
supra 
29. Koehler v. Dennison, 72 Or. 362, 


143 P 649. 


In re Wait, [1927] 1 Ch. 606. 


National Cash Register Co. v. 
119 Miss. 36, 80 S 378, 7 ALR 


[a] Buyer of cash register would 
have no common-law lien on the reg- 
ister for installments paid, although 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be of doubtful existence,?? except where provided 
for by statute.*? Such a lien cannot in any event 
exist unless the contract is rescinded** and the title 
left or reinvested in the seller.*® However, it has 
been held that one induced to buy diseased livestock 
by fraudulent representations, and whose tender of 
return has been refused by the seller, has a lien on 
such livestock for the purchase price paid.*® Stat- 
utes sometimes provide a lien®? for the amount the 
buyer has advanced on goods, such buyer being en- 
titled to retain possession of the goods until the 
moneys advanced are repaid or tendered.*® 


Equitable lien. While it has been said that a court 
of equity may give the buyer a right equivalent to a 
len where necessary to protect the buyer’s inter- 
est,?® an equitable lien upon the property for the 
purchase price paid by the buyer will not be estab- 
lished where the case presents no aspect justifying 
its establishment.*® A lien has, however, been given 
to a buyer for advances upon a slave who was war- 
ranted sound, but proved to be otherwise, wherefore 
the contract was rescinded,*! and in the same juris- 
diction the buyer has been held to have a lien on 
goods sold, without a change of possession, for money 
which he may in good faith have paid thereon.*? 


Remedy for breach of warranty.** A lien is pro- 


' a lien could be created by attachment. | statute.—Weeks  v. 
son Co., 116 Wis. 105, 92 NW 794. 


39. Hall v. Bank, 143 Wis. 3038, 127 


National Cash Register Co. v. Hude, 
119 Miss. 36, 80 S 378, 7 ALR 990. 
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vided to the buyer under the Uniform Sales Act** 
as a remedy for a breach of warranty*® where the 
seller refuses to accept the buyer’s offer to return 
the goods.4® The buyer may properly, under the 
remedies provided by the Uniform Sales Act, fore- 
close the lien and sell the property’ at either public 
or private sale,*® for the repayment of so much of 
the purchase price as he has paid;*® however, in 
making such sale he is required to exercise reason- 
able care and judgment.°° Where, however, the buy- 
er makes no serious offer to return the goods®? and 
mingles them with his own stock®* he does not fol- 
low the proper method for selling the goods in sat- 
isfaction of the len. 


[§ 1056] c. Recovery of Purchase Price Paid—l. 
Right of Action—a. In General. The buyer may, 
under circumstances hereinafter considered,®* re- 
cover from the seller money paid or advanced upon 
the purchase price, or excess payments made,** the 
action to recover the purchase price paid, or partly 
paid, ordinarily resting upon a disaffirmance or re- 
scission of the contract;°® the right to a recovery of 
overpayment not, however, being based upon such 
a theory.°® Where there has been no completed and 
binding contract of sale, money advanced in antici- 
pation of the making of such a contract may be re- 


Robert A. John- fa] On seller’s refusal to remove 
baking oven on buyers’ rescission, 
buyers’ remedy was by foreclosing 


{[b] Purchaser who ays encum- lien and selling oven. Peterson Oven 
prance which he had aeoed to pay NW 969 Co. v. Guarino, 221 App. Div. 146, 
as part of purchase price is not en- 40. Hackney Mfg. Co. v. (felum, | 223 NYS 107. 
titled to lien against vendors for| (Tex. Civ. A.) 189 SW _ 988 [aff [a]. Uniform Sales Act § 69 (5) 
amount paid; none of the elements (Commn. A.) 221 SW 577, and cit| provides that the remedies of en- 
entitling him to’ a lien being present. | CYC]. forcement of the buyer’s lien are the 
Oman vy. Balfany, 161 Minn. 429, 201 [a] Seller’s nonresidence is not| Same as those of the lien of the un- 
NwW 916. maoreat to raise such an oul peat oe ibn se in § Ae 

F ae - ackney Mfg. Co. v. Celum, (Tex. Civ. eterson ven Co. v. uarino, 
nor inn Perective goods<—Buyers had! 4) 189 SW 988 [aff (Commn, A.) 221| App. Div. 146, 228 NYS 107. 
delivered and claimed to be defective. | SW 577]. 48. Wilson v. M. Werk Co., 104 
Goldman v. Karger, 174 NYS 715. {b] If seller were insolvent that| Oh. St. 507, 136 NE 202, 24 ALR 

32. Grainger Bros. Co. v. Amsinck, | possibly would present a case where | 1438. 

15 F. (2d) 329. Savity mould intervene ang, establish 49. Wilson v. M. Werk Co., su- 

33. See statutory provisions; and|2,,1en to Secure payment. tlackney | pra. 
cases infra notes 44-52. 2 ee ae FS (OR eon nae Pi Wilson v. M. Werk Co., su- 

34. Grainger Bros. Co. v. Amsinck, | 577]. pra. 

15 F. (2d) 329; National Cash Reg- [a]. Buyer could sell goods to 


ister Co. v. Hude, 119 Miss. 36, 80 S 
TOt ee AuES. OS0, 


[a] No notice of rescission.—A 
buyer of sugar, who did not give the 
seller required notice of election to 
rescind contract, is not entitled to 
sell goods to satisfy lien for freight, 
demurrage, and purchase money paid 
assuming that such lien exists. 
Grainger Bros. Co. v. Amsinck, 15 F. 
(2a) 329. 

35. Grainger Bros. Co. v. Amsinck, 
supra. 

[a] Buyer sued for recovery of 
hotel furniture and fixtures, to which 
seller retained title, had no lien for 
repayment for seller’s misrepresenta- 
tions as to past earnings of hotel. 
Sammis v. Mark, 69 Utah 26, 252 P 
270. 


36. Alexander v. Walker, (Tex. 
Civ. A.) 239 SW 309 (the lien in this 
case is founded on the theory that the 
buyer has a right to take such meas- 
ures as are necessary to save needless 
expense to the seller, hence he, when 
his tender is refused, may dispose 
of the goods for reimbursement of 
the price he has paid). 


Necessity of return of goods see in- 
fra § 1074. 


37. See statutory provisions; 
eases infra notes 44-52. 

38. Weeks v. Robert A, Johnson 
€o., 116 Wis. 105, 92 NW 794. 


[a] Buyer held to have lien under 


and 


[c] Seller of sheep, contemplating 
repurchase from buyers after having 
Sheep fattened, had no equitable lien 
thereon by virtue of having paid part 
of repurchase’ price. Bowman vy. 
Adams, 45 Ida. 217, 261 P 679. 


41. Scott v. Clarkson, 1. Bibb 
(Ky.) 277. 
42. Armstrong v. Darbro, 10 KyL 


984 (such sale being void as to cred- 
itors). 

{a] This lien will prevail over the 
claims of a creditor who has notice 
thereof before he has subjected the 
property to_ sale. Armstrong v. 
Darbro, 10 KyL 984. 


43. Buyer’s right to retain goods 
until seller refunds price paid see 
infra § 1074 notes 5-10. 

44. Uniform Sales Act § 69(5). 

45. Wilson v. M. Werk Co., 104 
Oh. St. 507, 136 NE’ 202, 24° ALR 


1438; Sammis v. Mark, 69 Utah 26, 
2520 20: 


[a] There must be breach of war- 
ranty to entitle buyer to lien for 


repayment. Sammis v. Mark, 69 
Utah 26, 252 P 270. 
46. Gross v. Reiners, 100 Conn. 


732, 124 A 811; Peterson Oven Co. 
v. Guarino, 221 App. Div. 146, 223 
NYS 107; Wilson v. M. Werk Co., 
154 Oh. St. 507, 136 NE 202, 24 ALR 
1438. 2 

47. Peterson Oven Co. v. Guarino, 
221 App. Div. 146, 223 NYS 107. 


himself at a price in excess of that 
offered by others, and recover from 
seller the difference between the 
amount realized upon such sale and 
the price paid the seller, where it 
was not claimed that resale was for 
less than the market value, and it 
did not appear that there was fraud 
or that seller objected to or repu- 
diated such sale or offered to sat- 
isfy the buyer’s lien for repayment 
of purchase price. Wilson v. M. 
Werk Co., 104 Oh. St. 507, 136 NE 
202, 24 ALR 1438. 


51. Gross v. Reiners, 
732, 124 A 811. 


100 Conn. 


52. Gross v. Reiners, supra. 

53. See infra §§ 1056-1069. 

54. See infra § 1070. 

55. Krell v. Tucker, 204 NYS 307. 


[a] Buyer’s right to recover a 
sum delivered to defendant and de- 
scribed as a deposit, but which was 
a part payment of purchase price of 
an interest in a store, depends on 
rescission of the agreement. Krell 
v. Tucker, 204 NYS 307. 


Rescission: 
Generally see supra § 224 et seq. 
As condition precedent to action for 
price see infra § 1074. 
Giving right of action for purchase 
money see infra § 1057. 
56. Cushing v. Rice, 46 Me. 303, 
71 AmD 579; Scheer v. Clinton Falls 
Wee Cos 205 Ne De ot ee as 
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eovered.®7 


mistake of fact of the parties,®® 


stanees,°® a unilateral mistake of fact.°° 
if the goods are lost or destroyed while the contract 
is still executory and the title remains in the seller, 
the buyer may recover money paid or advanced to 
the seller;°+ however, if the risk is upon the buyer, 
due to the passing of title, he cannot recover his 
payment upon the loss or destruction of the goods 


not due to the seller’s negligence.®? 


Guarantee fund. A buyer who procured a trust 
company to guarantee payment to the seller, placing 
funds with the company for such purpose, and who 
accepted goods sent in reliance on such payment, has 


57. Cal—Schreyer v. Foster, 98 
Cal. Al T0627 Pi 506. 
Colo.—Spencer v. Brundage, 69 


Colo. 520, 194 P 1104 [cit Cyc]. 
Ill.—Smith v. Weaver, 90 Ill. 392. 


N. H.—King Co. v. Aldrich, 81 N. 
H, 42, 121 A 434 


N. Y.—Up-to- male Dress Co. v. 
Kraushar, 164 NYS 779. 
Or.—Medford Furniture, etc., Co. 


v. Hanley, 120 Or. 229, 250 P 876. 
Pa.—Williams’ Est., 8 Pa. Co. 41. 


Tex.—Flatow v. Roy Campbell Co., 
(Commn,. A.) 280 SW 517 [rev (Civ. 
A.) 270 SW 883]. 

[a] On implied promise.—Where 
there was no meeting of the minds 
with regard to the purchase and Sale, 
and hence no contract, no delivery 
being made through no fault of the 
buyer, there is an implied promise 
on the part of the seller to repay 
purchase money. Flatow v. Roy 
Campbell Co., (Tex. Commn. A.) 280 
SW 517 [rev (Civ. A.) 270 SW 883]. 


[b] One negotiating for purchase 
of an automobile agency is entitled 
to recover sums paid in anticipa- 
tion of reaching an agreement on 
the automobile company’s refusal to 
accept him and his associates as 
agents. Schreyer v. Foster, 98 Cal. 
A. 706, 277 P 506. 


[ec] Optional agreement, with 
guarantee of solvency.—Decedent 
owning posts gave a lumberman the 
privilege of sawing fifty of them, 
and if they answered his purposes 
as many thousand of them as he 
required, the lumberman to be the 
sole judge of their utility. The lum- 
berman deposited four hundred dol- 
lars as security for his performance, 
but upon subsequently finding that 
the posts did not suit his purpose 
he notified the seller and demanded 
the advance, less the price of the 
posts used. He was permitted to 
recover, as the sale was condition- 
al, his deposit being but a guaran- 
tee of his solvency, and he was free 
to accept or reject the goods as his 


judgment should dictate. Williams’ 
Est., 8 Pa. Co. 41. 
[d] Indefinite contracts.—(1) <A 


party furnishing value, under sale 
contract, unenforceable for indefinite- 
ness, can recover therefor from the 
party to whom furnished. Medford 
Furniture, etc., Co. v. Hanley, 120 
Or. 229, 250 P 876. (2) Where, un- 
der a contract giving plaintiffs ex- 
clusive agency for sale of motor- 
cars, plaintiffs deposited money to 
be used in paying percentage of pur- 
chase price of six cars which the 
contract required them to purchase, 
it was held, that, as, because of 
indefiniteness the agreement did not 
constitute a contract for sale of the 
cars, except for two instances where 
a valid offer was given, plaintiffs, 
not having specified six cars in their 


The buyer has a right of action for the 
recovery of purchase money paid under a mutual 
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or, In some in- 
So also 


ly. 65 


might recover unapplied por- 
price. Overland 
Co. v. Hill, 145 


order, 
tion of purchase 
Southern Motor-Car 
Ga. 785, 89 SE 933. 

Le] Statutes applicable.—In 
tion to recover a deposit paid un- 
der a contract for gas engines where 
the cause of action was not based 
on an express warranty nor the ac- 
tion one to reform a contract and 
recover damages for its breach, Civ. 
Code, § 3308, which establishes the 
measure of damages for the breach 
of an agreement by the seller of 
personal property not fully paid for 
in advance, and Civ. Code, § 3313 do 
not apply. Mahoney v. Standard Gas 
Engine Co., 187 Cal. 399, 202 P 146. 

Failure of consideration see infra 
§§ 1058-1059. 


ac- 


58. Norton v. Bohart, 105 Mo. 615, 
16 SW.598; Miners Bank v. Burress, 
164 OMA C908 aa SW) Pele Os 


Ketchum v. Stevens, 19 N. Y. 499 
laff  L3.8iN: oY. “Super. 463). Hom 
v. Schein, 185 NYS 851; Ketchum 
VenOatliny. 21) Vi tast90: 

[a] Where both buyers and sell- 
er of hogs to be sold for food thought 
that they were free from disease, 
on discovery that they were dis- 
eased and could not be sold, un- 
der the law, there was a mutual 
mistake as to the subject-matter and 
the buyers could recover the pur- 
chase eprice- paid 1@.) (Ci kaine io. 


v. Aldrich, 81 N. H. 42, 121 A 434 
BCR LOW ele 
[b] If plaintiffs believed they 


were buying sash cord at an agreed 
price per bundle, and defendants 
claimed that the price agreed up- 
on was per hank, there was no meet- 
ing of minds, and plaintiffs would 
be entitled to recover the \tmoney 
deposited under a belief that a con- 
tract had been made. Horn v. 
Schein, 185 NYS 851. 


[ec] Mutual mistake as to exist- 
ence of subject matter.—(1) Where 
a contract is void because of the 
nonexistence of the supposed sub- 
ject matter of the sale, money paid 
on account by the purchaser may 
be recovered back. Ketchum vy. Ste- 
TOWING as) 4900s lant pills oe IN aa Yo 
463]. (2) Money paid by a 
r of goods to the seller in pay- 
ment of the price, under the mu- 
tual mistake that the property ex- 
isted at a certain place, may be re- 
covered by the buyer in an action 
for money had and received. 
Ketchum’ v. Catlin, 21 Vt. 191. 


Overpayment by mistake see infra 
§ 1070 text and notes 17-21, 

59. Mistake of one party to con- 
tract generally see Contracts §§ 255- 
258. 


60. Miners Bank v. Burress, 164 
Mo. A, 690, 147 SW 1110. 
[a]. Whether or not fact be 


known to other party, if there be a 
material mistake of fact the buyer 


[§§ 1056-1057 


no legal or equitable claim to the fund in the hands 
of the trust company.°? 
Judgment in favor of seller. 
ered by a seller of goods against a buyer for the 
price, as for goods sold and delivered,.is not a bar 
to an action by the buyer against the seller to re- 
cover the price paid, where it is alleged that the 
goods have again gone into the possession of the 
seller, and that he refused to deliver them up.°* 


[§ 1057] b. Upon Rescinded Contract General- 
The buyer upon rescission being, as has been 
heretofore noted, ordinarily entitled to a return of 
the purchase price which he has paid,°® he may, 
upon a rescission of the contract, maintain an action 
to recover the purchase price,°’ or any part of it®* 


A judgment recoy- 


may recover the price paid. Miners 
Bank v. Burress, 164 Mo. A. 690, 147 
SW 1110. 


61. Powers v. Nowles, 42 Colo. 
442, 94 P 347; Joyce v. Adams, 8 N. 
Y. 291 [rev 4 N.Y. Super. 1]; Halde- 
man v. Duncan, 51 Pa, 66; Williams 
v. Allen, 10 Humphr. (Tenn.) 337, 51 
AmD 709. 

62. Waldron v. Chase, 37 Me. 414, 
59 AmD 56. 

63. John McClure Estate, Inc. v. 
Fidelity Trust Co., 243 Mass. 408, 137 
NE 701. 

Return of goods as condition pre- 
cedent see infra § 1074. 

64 Purcell v. Jaycox, 59 N. Y. 288 
[rev 3 Thomps. & C. 406]. 

Judgments operative as bar see 
Judgments §§ 1168-1192. 

65. Rescission generally see su- 
pra §§ 224-282. 

Rescission as condition precedent 
to action for recovery of purchase 
price see infra § 1074. 


66. See supra § 281. 
67. Cal.—Macowsky v. Irvine, 71 
Cal. PAG 2 2c4e EaeSoOs 


N. Y.—Shimel v. Williams Oven 
Mfg. Co., 98 Mise, 174, 156 NYS 1060. 


Oh.—Wilson v. M. Werk Co., 104 Oh. 
St. 507, 136 NE 202, 24 ALR 1438. 


Okl.—Hunt y. Dillon, 123 Okl. 252, 
253 P 90; Continental Gin Co. v. Sul- 
livan, 48 Okl. 332, 150 P 209. 


Tenn.—True v. Deeds, 151 Tenn. 
630, 271 SW 41. 


Tex.—Halff Co. v.' Jones, (Civ. A.) 
169 SW 906. 

[a] “The law is well settled, that 
where a vendee has a right in conse- 
quence of the conduct of the vendor 
to rescind, he may do it and recover 


back ... the amount paid upon the 
contract.” Welsh v. Welsh, 5 Oh. 
425, 428 [quot The K. B. Co. v. Dixon, 


19 Oh. Cir, Ct. N.S. 196, 198]. 


[b] Full consideration.—Upon re- 
scission of purchase of automobile, 
purchaser is entitled to recover full 
consideration from seller, although 
the difference between the. selling 
price and the factory price was paid 
to agents as commissions, and al- 
though it may not have actually re- 
ceived any of the purchase price. 
Halff Co. v. Jones, (Tex. Civ. A.) 169 
SW 906. 


[ec] Buyer has no consideration.— 
Upon rescission the contract ceases 
to exist and the buyer becomes en- 
titled to an action indebitatus as- 
Sumpsit, as he has no consideration. 
Bugece Vv. Wisk,,/53 ‘Cals Al Gi1a'77 8200 


68. Ala.—Caffey v. Alabama 
Mach., etc., Co., 19 Ala. A. 189, 96 S 
toe [aentionat den 209 Ala, 466, 96S 


Cal.—Bridges v. Fisk, 53 Cal. we 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1057] 


paid;: 


amount to a rescission.?2 


or to secure the return of notes given in pay- 
ment,°® and this is true whether the rescission is by 
mutual consent,*® or by the purchaser with a legal 
right to do so,’+ or where the acts of the seller 
Hence, where the buyer, 
in order to rescind the sale, returns the goods**® and 
they are accepted,’* or where his offer under statute 
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has paid. 


If, however, he 


to return the goods in exchange for the amount paid 


1; 2008P) 71; Cincottav.) Catania, 95 
Waly Aeros 22 pie! so0 moma ony vee iene een 


Moore Motor Truck Co., 88 Cal. A. 
430, 176 P, 367. 

Mich.—Holmes v. Borowski, 233 
Mich. 407, 206 NW 374. 


N. J.—Superior Metal Products Co. 
v. Standard Auto Supply Co., 3 N. J. 
Mise. 116, 127 A 334. 
Oh.—Wilson v. M. 
Oh, St. 507, 186 NE 202, 24 ALR 14388. 
S. C.—Southern Iron, ete. Co. v. 
Bambers, ete. ok, Com 1st oSe C2). 506; 
149 SE 271. 
‘ 69. Smith v. F. L. Moore Motor 
PUCK iSOn os mOadmeAG 4a05 wal 6m 8 OG 
Calos v. Gest, 188 NYS 466. 
Payment by note generally see in- 
fra § 1061. 
70. Cal.—Smith v. F. L. Moore 
Mele Drucks Co. 33. Cal. A, 43900176 
67. 


Werk Co., 104 


Colo.—Spencer  v. Brundage, 69 
Colo. ais 194 P ‘1104. 
Vv. 233 


Mic lm Borowski, 
Mich, “07. 206 Nw 374, 

N. J.—Superior Metal Products Co. 
v. Standard Auto Supply Co., 3 N. J. 
Misc. 116) 127) A 334, 


N. Y.—Muller v. Effangee Tobacco 
Co., 190 App. Div. 808, 180 NYS 344 
[aff 229 N. Y. 594 mem, 129 NE 922 
mem]; Calos v. Gest, 188 NYS 466. 


Or.—Massey v. Beckey, 90 Or. 461, 
LTGP was acl Om Jil. 


[a] Repayment and return of 
notes.— Where a contract of sale of 
a truck is rescinded by mutual con- 
sent of the buyer and the seller, and 
the seller takes back the truck and 
resells it, and the buyer relinquishes 
everything received under contract, 
the buyer is entitled to the restora- 
tion of money paid and return of 
promissory notes. Simiths Wo Bs hy 
Moore Motor Truck Co., 38 Cal. A. 
430, 176 P 367. 


[b] 
Where evidence showed rescission of 
sale contract by mutual consent, buy- 
er is entitled to recover back money 
advanced in payment for goods, aft- 
er he offered to return them, as 
against the objection that he could 
not have both damages and rescis- 
sion, such allowance to the buyer re- 
Sulting in title to the goods being in 


the seller, the buyer holding them 
as bailee. Superior Metal Products 
Co. vy. Standard Auto Supply Conn 


N. J. Mise. 116, 127 A 334 


[ec] Mutual rescission as to part 
of goods.—Where the buyer of mo- 
tor cars deposited a certain sum on 
each car ordered, with a provision 
in the contract of sale that such de- 
posit Should be applied on the pur- 
chase price of each car as it was de- 
livered, and by agreement of the par- 
ties the provisions of the contract 
with regard to one shipment were 
declared null, and the total number 
of cars sold reduced by the number 
of that shipment, the buyer is en- 
titled to a return of the deposit made 
on those particular cars. Murphy v. 
Moon Motor Car Co.,°147 App. Div. 
91, 131 NYS 873. 


71. Ala.—Caffey v. Alabama 
Mach., etc., Co., 19 Ada, A. 1898 96.4S 
454 [certiorari den 209 Ala. 466, 96 
S 459]. 


Cal.—Bridges v. Fisk, 53 Cal. A. 
117, 200 P 71; Macowsky v. Irvine, 


Where buyer holds goods.—. 


Ta Cale AeeT7) 284 P8289) 

Colo.—Spencer vy. Brundage, 
Colo. ‘520, 194 P 1104. 

Oh.—Wilson v. M. Werk Co., 104 
Oh, St. 507, 186 NE 202, 24 ALR 1438; 
KB, Coy ww. Dixon, 19 Oh. Cir, Ct. N. 
S. 196. 

Okl.—Continental Gin Co. v. Sulli- 
van, 480K), 332, L50)P 209: 

S. C.—Southern Iron, etc., Co. v. 
Bamberg, etc., R. Co., ileal Sie Co 506, 
149 SE 271. 

Tenn.—True v. Deeds, 
630, 271 SW 41. 


Vt.—Fitzsimmons 
86 Vt. 229, 84 A 811. 


[a] Where buyer of chattel, hbe- 
ing entitled, rescinds his purchase 
because of a defect, with an accom- 
panying tender of the chattel to the 
seller, or offer to restore it, if ac- 
tual tender is impracticable, the ef- 
fect being to revest the title in the 
seller, and the buyer then becomes 
entitled to the consideration paid. 


69 


151 Tenn- 


vy. Richardson, 


Maples v. Douglass, 205 Ala. 94, 87 
S 585. 

[b] For rescission of part of sev- 
erable contract.—W here plaintiff 


purchased six rugs, a Separate value 
being fixed and agreed upon as to 
each, he could rescind as to the pur- 
chase of any one of them and re- 
cover the purchase price, without re- 
secinding the entire transaction, 
though old rugs were taken in part 
payment of the purchase price as 
so much cash. Da Ponte v. Simonian, 
127 Wash: 24/4, 220, P)799,9222 BP 901: 


72. Cinecotta-v. Catania, 95 Cal. A. 
99," 272" P2330; ~Dunn- v. Barish, 32 


Oh. A. 310, 166 NE 912. 


[a] Upon seller’s unlawful reten- 
tion of goods, showing he treated 
the contract as rescinded, the buyer 
could recover payment. Dunn v. 
Barish, 32 Oh. A. 310, 166 NE 912. 


[b] Rescission not shown.—(1) 
That the seller of a crop of cotton, 
holding a chattel mortgage to secure 
the purchase price, in replevin pro- 
ceedings to recover possession and 
protect overdue purchase-money 
notes, alleged absolute ownership in 
himself rather than special owner- 
ship, does not show a repudiation on 
his part of the contract of sale enti- 
tling purchaser to demand a refund 
of an initial payment and expenses. 
Woolery v. Barkley, 26 Ariz. 4438, 226 
P 583. (2) Where a seller of clothes 
on installments waived any right to 
forfeit payments made on account of 
the buyer’s misrepresentation as to 
place. of residence, and the buyer 
waived any right to demand exten- 
sion of contemplated credit by stat- 
ing he would make payment in full 
and remove the. clothes, the buyer 
cannot, having paid only half of the 
sum due, and the seller being ready 
to deliver on full payment, recover 
payments made on the theory that 
there was a rescission Dec cen ne, 

la- 


seller requested full payment. 
bama Tailoring Co. v. Judkins, 205 
Ala. 601, 88 S 865. 

What constitutes rescission by 


breach of contract or condition by 
seller see supra §§ 242-248. 

73. Pepper v. Taylor, 54 Fed. 32, 
4 CCGA 169; Adams v. Grundy, 252 
Mass. 135, 147 NE 598. 


[a] Return in substantially as 
good condition.—Purchasers of wool, 


[5b C day LOFT, 


therefor is refused,’ he may recover the amount he 
Similarly, where the purchaser, after 
selling a small portion of the goods, returns the rest 
because not conformable to the contract and the 
seller accepts them, the purchaser is entitled to re- 
cover-the purchase price of the returned goods.*® 


retains the goods’? and does not 


on discovering that it did not con- 
form, to. contract, \iare,. under ythe 
sales act, entitled to return it in sub- 
stantially as good condition as when 
received, and recover back purchase 
money. Adams v. Grundy, 252 Mass. 
135, 14% INY 598: 


[b] Where defrauded buyer of- 
fered to return goods in order to re- 
scind sale, he could, under the sales 
act, have recovered all that he paid, 
if seller had accepted. Gross v. Rein- 
ers, 100 Conn. 732, 124 A 811. 

Return of goods as condition pre- 
cedent to action for purchase price 
see infra § 1074. 


74. Pepper v. Taylor, 
4) CCAS 169 = Gross® ve Reiners! 
Connie 132, 6124, VAN Side 


[a] Payment by note.—Where the 
buyer of-a horse gave notes, indorsed 
by a third person, and he subsequent- 
ly returned the horse, notifying the 
seller of his rescission, the seller ac- 
cepting the goods, the seller is lia- 
ble for the return of the notes, and 
having negotiated them, he is liable 
for the sum the buyer and indorser 
had paid in compromise of a suit 
thereon. Pepper v. Taylor, 54 Fed. 
32, 4 CCA 169. 


75. Wilson v. M. Werk Co., 104 
Oh. St. 507, 136 NE 202, 24 ALR 1438. 


[a] Under Uniform Sales Act pro- 
viding that where the buyer is enti- 
tled to rescind and elects to do so, if 
the price or part thereof has been 
paid the seller shall be liable to re- 
pay it concurrent with the goods, or 
immediately after an offer to return 
the goods in exchange for repay- 
ment of the price, when the buyer 
is entitled to rescind the sale and 
offers to return the goods in ex- 
change for the amount paid there- 
for, which is refused by the seller, 
a cause of action immediately accrues 
in favor of the buyer. for the pur- 
chase price. Wilson v. M. Werk Co., 
Teena Sit. 507,136) INE 202524 ALR 
il , 


Offer to return concurrent with re- 
payment of price see infra § 1074. 

76. Wind v. Walton, 287 Fed. 97. 

[a] Notwithstanding seller’s re- 
placement of such goods with other 
goods which the seller also returned, 
the buyer may recover the price paid, 
there being a revesting of title in the 


54 Fed. 32, 
100 


seller and a complete rescission. 
| Wind v. Walton, 287 Fed. 97, 
[b] Seller’s acceptance without 


prejudice.—Where there was a sale 
and delivery of goods, the goods be- 
came the property of the buyers, and 
the buyers were not entitled on re- 
turn of a portion of the goods, which 
the sellers received without preju- 
dice, to credit therefor, in absence 
of breach of aa Steil v. Hol- 
land, 3 5. (2d) ‘776 


77. Macondray v. Grace, 30 FE. 
(2d) 647 [certiorari den 279 U. S. 
863 mem, 49 SCt 497 mem, 73 L. ed. 
1002 mem]; Apex Chemical Co, vy. 
Compson, i71 NYS 60. 


[a] Under Personal Property Law, 
a buyer of vacuum pump which did 
not exhaust vacuum called for by 


contract, having kept pump, could 
not recover price from seller. Apex 
Chemical Co. v. Compson, 171 NYS 


60. 


Return of goods as condition pre- 
cedent see infra § 1074. 
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clearly indicate a rescission,’® then, 
the seller’s performance,’® he cannot recover the 


price paid. 
[§ 1058] c. Want or Failure of 
(1) In General. 


form, *? 


goods are wholly worthless;°%+ 


‘ joint and experimental.$® 


73. Macondray vy. Grace, 30 F. 
(2d) 647 [certiorari den 279 U. S. 
863 mem, 49 SCt 479 mem, 73 L. ed. 
1002 mem]. 


Rescission as condition precedent 
see infra § 1074. 


79. Macondray v. Grace, 30 F. 
(2d) 647 [certiorari den 279 U. S. 
863 mem, 49 SCt 479 mem, 73 L. ed. 
1002 mem]. 


80. True v. Deeds, 
271 SW 41 [quot C. J.] 


[a] Partial failure of considera- 
tion.—Under a_ statute permitting 
rescission “if through the fault of 
the party as to whom he rescinds the 
consideration for his obligation fails, 
in whole or in part,’ the buyer may 
recover: payments made on an auto- 
mobile for partial failure of consid- 
eration in an action to rescind for 
fraudulent representations regard- 
ing its condition. Pennell v. Stanley 
ue Smith, Inc., 204 Cal. 540, 269 P 


81. Pope v. Allis, 115 U. S. 363, 6 
SCt 69, 29 L. ed. 393; Ewer v. Jack- 
son, 102 Cal. A. 193,283 P1410; “Dowd 
v. Jackson, 102 Cal: A. 213, 283 P 107; 
True v. Deeds, 151 Tenn. 630, 271 SW. 
41; Rowland v. Divall, [1923] 2 K. 


151 Tenn. 630, 


B. 500; Goon King v. Lahey, 54 N. 
S. 288. And see cases infra this sec-; 
tion. 

[a] Money paid on account of the 


contract price may be recovered by 
the buyer where the consideration 
fails entirely. Martin v. Cunning- 


ham, 231 Mass. 280, 121 NE 21, 1 
ALR 1511. 
[b] On theory of implied contract. 


—If consideration entirely fails, a 
breach of contract will establish an 
implied contract to refund purchase 
money. Ewer v. Jackson, 102 Cal. A. 
793, 283 P 110; Doud v. Jackson, 102 
Cale A. 2138, 283) P 107. 


[c] Assignment of patent right.— 
When a buyer intended to buy, and 
the seller to sell, the right to vend 
an invention which has been patent- 
ed, the assignment implies that a 
patent in due form has been issued 
by the government, and if the evi- 
dence shows that no patent was so 
issued, the thing sold has no exist- 
ence, there is a total failure of con- 
sideration, and the buyer is entitled 
to recover the amount paid. Shep- 
herd v. Jenkins, 73 Mo. 510. 


82. Adams-Campbell Co. v. Jones, 
71 Cal. A. 723, 286 P 322; Rosenwas- 
ser v. Blyn Shoes, 246 N. Y. 340, 159 
NE 84 (in both cases, ‘total failure of 
performance). 


[a] Manufacturer’s total failure 
+o comply with specifications.—Pur- 
chasers are entitled to recover pay- 
ments made on a contract for the 


The buyer may have a right of ac- 
tion for the return of purchase money paid if there 
is a substantial®°® or total’ failure of consideration. 
So a right of action for the return of the purchase 
money may arise where there is a failure of consid- 
eration through the failure of the seller to per- 
and this right of action accrues at once up- 
on the positive failure of the seller to perform.** 
Such a failure of consideration also arises where the” 
however, the buyer 
cannot recover the price paid for articles that proved 
useless where his use of them was, by the contract, 
Too, the thing sold may 
so differ in substance from what the purchaser was 
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led by the ‘seller to believe he was buying as to 
amount to a failure of consideration which would 
entitle the buyer to recover the purchase pric 
however the mere fact that the goods are worth less 
than the contract price is not such a failure of con- 
sideration as will support a recovery of the excess. 
of the price over the value.’? 
destroyed’’ or injured®® prior to the contract of 
sale,®® or, if the sale be executory, before the time 
when it is agreed that title should pass,®! the buyer 
may, if he has paid in advance, recover the price 
paid, and if the contract becomes impossible of per- 
formance by reason of the exhaustion of the subject. 
matter, advance payments on the price made by the 
buyer may be recovered by him.°? 

Where goods sold were seized by the government 
from the seller for nonpayment of import duties the 
buyer may recover the price paid.?? 


regardless of 


Consideration— 


manufacture of razor-stropping ma- 
chines, where the contract called for 
machines to be made in accordance 
with a knocked-down model furnished 
by purchasers, and the manufacturer 
wholly failed to manufacture such 

machines in accordance with the con- 
tract. Adams-Campbell Co. v. Jones, 
(Is Cals AC 2 3s" 2360Ri 322. 

Failure to deliver any of goods see 
infra § 1064 


83. Blankoff v. Lehrman, 157 NYS 
43 


Time to sue generally see infra § 
1076. 


84. Colo.—Jones vy. 
Colo. A. 305, 33 P 76. 


Ill.—Tyler v. Bailey, 71 Ill. 34. 
NPI ea aed v. Bright, 3 Mete. 


Hayden, 3 


Mich.—Murphy  v. 
Mich. 318, 41 NW Oni 

Mo.—Miners Bank vy. Burress, 164 
Mo. A. 690, 147 SW 1110. 

N. J.—Wood v. poner: 
li. 421, 36 AmR, 523, 

Paae Y.—Flandrow v. Hammond, 148 

Y. 129, 42 NE 511; Stone v. Frost, 
él INE a, GUE 
mans C.—Page v. Hinstein, 52 N. C. 

Tenn.—Boyd vy. Anderson, 1 Overt. 
438, 3 AmD 762. 


McGraw, 74 


42 N. J. 


Mer WSR eevee v. Howe, 14 Wis. 
[a] Bonds absolutely void.—Mey- 


er v. ‘Richards, :163° U2)'S; 
1148, 41 L. ed. 199, 


[b] Sale of void judgment.— 
Plaintiff advancing money on a con- 
tract for the purchase ofa judg- 
ment which, owing to a defect in 
service of process, proved to be void, 
did not get what he paid for, hence 
there is no injustice in requiring de- 
fendant to pay back the price. Flan- 
drow v. Hammond, 148 N. Y. 129, 42 
NE 611. 

[c] Counterfeit land warrants.— 
Where land warrants prove to be 
counterfeit, the buyer may recover 
the purchase price, and if he is aft- 
erward required to procure other 
warrants in lieu of the counterfeit 
warrants his right of recovery is not 
affected by the fact that the warrants 
were received as genuine by the gov- 
ernment officials in the entry of lands 
and subsequently by issuing patents 
therefor. Tyler v. Bailey, 71 Ill. 34. 

[ad] Buyer of promissory notes 
represented to him to be business 
paper, although in reality they are 
accommodation notes, usurious and 
void in his hands, may recover back 
their purchase price, and it is no 
answer that the parties could waive 


385, 16 SCt 
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ages 


If the property is. 


the defense and pay them. Webb v. 
Odell, 49 N. Y. 5838. 

[e] No failure of consideration 
for sale of diseased livestock.— 
Where livestock is sold without ex- 
press warranty, having at the time 
a disease from which they died short- 
ly after the sale, but which condi- 
tion was unknown to both parties, it 
was held there could be no recovery 
on the ground of fhilure of consid- 
eration. Frazier v. Harvey, 34 Conn. 
469. 

85. Rainey v. Morgan, 242 Pa. 33, 
88 A 798. 

[a] Machines bought to demon- 
strate their abilities —Where mine- 
owners through their manager order 
and pay for four machines to be in- 
stalled in the:mine “in order to dem- 
onstrate their abilities,’ the under- 
taking is joint and experimental, and 
the mineowners cannot recover the 
money paid, where they countermand 
their order after two machines are 
delivered, although the machines 
proved useless for the purpose in- 
tended. Weegee v. Morgan, 242 Pa. 
33, 88, A. 79 


86. 

87. Weiler v. Becteil, 
228, 28 NE 333. 

8s. Kirtley v. Perham, 176 Cal. 
333, 168 P 351; Bataille v. Firemen’s 
Ins. Co., 2 Rob. (la.) 60. 


89. Kirtley v. Perham, 176 Cal. 333, 
168 P 351. 


90. Bataille v. Firemen’s Ins. Co., 
2 Rob. (La.) 60 (stranded ship burnt 
before sale). 

91. Kirtley v. Perham, 176 -Cal. 
333, 168 P 351; McDill v. Hilson, 30 
Man. 454 (where purchase price was 
fully paid for furniture which under 
the contract the seller was to polish 
before delivery, the goods were de- 
stroyed by fire before the polishing 
was begun, and the buyer was allowed 
to recover as no title has passed). 


[a] Cessation cof subject matter.— 
A buyer of newspaper routes, the 


Webb v. Odell, 49 N. Y. 583. 
2> End. Ag 


newspaper ceasing publication two. 


years after the agreement through no 


fault of the parties, was entitled to 


recover of the seller the money he 
paid less his profits, and to be relieved 
from payment of the remainder of 
the price, the contract having provid- 
ed that title should remain in the 
seller until full payment was made. 


Kirtley v. Perham, 176 Cal. 333, 168 
P 3bi. 
92. Mosser Co. v. Cherry River 


Boom, ete., Co., 


93. Hamrah v. Maloof, 
Div. 331,111 NYS 509, 


[a] Retaining of attorney to de- 


290 Pa. 67, 138 A 85. 
127 App. 


fend the goods from seizure from the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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Warrants void on their face. 


[§ 1059] (2) Failure of Title. 


seller does not estop the buyer under 
such circumstances. Hamrah v. Ma- 
loof, 127 App. Div. 331, 111 NYS 509. 

94. Christy v. Sullivan, 50 Cal. 337, 
19 AmR 655. 

[a] Reason for rule.—There being 
no fraud in the transaction, the buy- 
er of such warrants who is presumed 
to know the law, having purchased 
with knowledge of their invalidity, 
got just what he bought, and hence 
cannot recover. Christy v. Sullivan, 
50 eee 337, 19 AmR 655. 

U. S.—In re Syracuse Gardens, 
23t Sored. 284 [cit Cyc]. 

Ky.—Cook v. Redman, 2 Bush 52. 

Me.—Kneeland v. Willard, 59 Me. 
445, (smuggled property). 

Mo.—Porth v. Lux, 40 Mo. A. 162, 
(stolen property). 

acu H.—Holden v. 
61. 


Curtisy*2> NE. 


N. J.—Stein v. Scarpa, 96 N. J. L. 
86, 114 A 245. 

N. Y.—Wolf v. Michael, 21 Misc. 86, 
46 NYS 991. 

R. I.—Peckham v. Kiernan, 13 R. I. 
354. 

Tenn.—Charlton v. Lay, 5 Humphr. 
496. 

Ont.—Peuchen v. Imperial Bank, 20 
Ont. 325. 

[a] Reason for rule.—The recov- 
ery of money paid under these cir- 
cumstances rests upon the proposition 
that it does not belong to the seller, 
who had no title, but to the buyer, 
who parted with the goods, without 
consideration. In re Syracuse Gard- 
ens, 231 Fed. 284. 


96. Striza v. Princeton First Nat. 
Bank, 97 W. Va. 359, 125 SE 150. 


fa] Purchaser of crops from ten- 
ant without the landlord’s consent as 
required by Gen. St. (1889) par 3620, 
who is restrained by the landlord 
from removing same, may recover, 
from the tenant or his estate, the 
amount paid. Mabry v. Harp, 53 Kan. 
398; 36 Pit43% 

b] Breach of implied warranty of 
title —(1) The purchaser of an auto- 
mobile, on discovering the illegality 
of the sale by reason of the seller’s 
having failed to comply with a stat- 
ute requiring the presence of the man- 
ufacturer’s number, which had been 
removed, and the assignment of the 
original bill of sale, properly wit- 
nessed and acknowledged, may upon 
rescission and return or tender re- 
cover the purchase price, the sale im- 
plying a warranty of title by statute 
on the failure of which the consid- 
eration also failed, an'd the bargain be- 
came nudum pactum. Stein v. Scar- 
Pare lOn Ne ool Ose ele Au Zab (2) 
Where there was an implied warranty 


of title, and the buyer did not receive 


Where one buys 
county warrants which show on their face that they 
were issued in violation of law, he cannot recover 
because they prove to be worthless.°* 


A failure of title 
of the seller to all of the goods is such a total fail- 
ure of consideration as will give the buyer a right to 
the recovery of the purchase price paid.®® 
where the seller, at the time and place for the con- 
summation of the contract, does not have right and 
title to the property, the buyer upon rescission may 
recover back all money paid or advanced thereon.?® 
However, a failure of title to a part of the goods 
will not justify a recovery of the whole of the pur- 
chase price where the contract is separable,®’ for in 
such ease the price may only be recovered as to that 
part of the title which has failed.®® 


SALES 


he is charged ;1 


Thus, 


price.® 


[55 C.J.] 1079 


[§ 1060] d. Payments Voluntarily or under Pro- 
test—(1) Payment with Knowledge 
Where the purchaser with knowledge of the facts 
entitling him to avoid the sale pays voluntarily, he 
cannot recover the price paid®® or any excess amount 


of Facts. 


furthermore, it has been held to 


be immaterial that the payment is made under pro- 
test,? although it is also held that one paying, un- 
der protest, in excess of the contract price, after a 
breach of the contract by the seller, may recover the 
difference between the sale price and the contract 
Neither can there be a recovery because the 
payment was made under threats of suit* or other 
compulsion not amounting to legal duress;° however, 
if the payment is made under duress there may of 
course be a recovery.® 
not have the requisite knowledge at the time of his 


In cases where the buyer did 


payment, the rule does not apply,’ although in such 


the goods he purchased because of 
their seizure by customs. officers, 
there was a failure of consideration 
for which the buyer could recover the 
price. Peuchen v. Imperial Bank, 20 
Ont. 325. 

Breach of warranty of title giving 
right of action for price paid general- 
ly see infra § 1066. 

97. Leary v. Hegeman, 
195, 59 NYS 59. 


[a] Purchaser of two lots of lith- 
ographs, one of which was yet to be 


28 Misc. 


manufactured, who paid part of the 


price of both lots, upon the seizure 
of the lot already manufactured be- 
fore it could be delivered to him, could 
not recover the amount paid for the 
lot which was not seized, and which 
was ready for delivery to him upon 
his payment of the balance due on 
such lot. Leary v. Hegeman, 28 
Misc. 195, 59 NYS 59, 
98. Routh v. Caron, 64 Tex. 289. 


[a] Where buyers bought sheep, 
some of which did not belong to sell- 
er at the time he made the sale, the 
buyers are entitled to recover the sum 
paid for those sheep which the seller 
eee not own. Routh v. Caron, 64 Tex. 

99. Ark.—Vick v. Shinn, 49 Ark. 70, 
4 SW 60, 4 AmSR 26. 


Ill—Frambers v. Risk, 2 Ill. A. 499. 


Mich.—Michigan Portland Cement 
Co. v. General Builders Supply Co., 
240 Mich. 701, 216 NW 876; Wineberg 
v. Porter, 176 Mich. 120, 142 NW 363; 
Copas v. Anglo-American Provision 
Co., 73 Mich. 541, 41 NW 690. 


N. H.—Boutelle v. Melendy, 19 N. 
H. 196, 49 AmD 152. 


N. Y.—Hamrah v. Maloof, 127 App. 
Div. 331, 111 NYS 509; Altschul v. 
Koven, 94 NYS 558. 


nye C.—Matthews v. Smith, 67 N. C. 
Pa.—Armstrong v. Latimer, 165 Pa. 
398, 30 A 990. 
Tex.—Lucchese v. Goggan, etc., Co., 
(Civ. A.) 257 SW 584. 


Sask.—Haubrich v. Keefner, 15 
Sask. L: 271, 65 DomLR 50. 


[a] Knowledge, of buyer.—One who 
purchases lithographs and pays a part 
of the price, knowing that the litho- 
graphs infringe copyrights and will 
be seized before delivery, cannot re- 
cover the purchase money on the 
ground of mistake merely because he 
thought his money would be_re- 
turned, as the mistake is one of law. 
Leary v. Hegeman, 28 Misc. 195, 59 
NYS 59. 

1. Benton Harbor-St. Joseph Gas, 
etc., Co. v. Middle West Coal Co., a71 
Fed. 216; Arkansas Short Leaf Lum- 
ber Co. v. MecInturff, 134 Ark. 284, 203 
Sw 1047 [cit Cyc]: Clark v. Bobet 


Bros., 144 La. 924, 81 S 401; New 
Jersey Brick Co. v. A. M. Krantz Co; 
CON) LOO) ARO D Os 

_ [a] As waiver.—A buyer, by pay- 
ing a higher price demanded for ce- 
ment, waived right to insist on con- 
tract price, notwithstanding an un- 
disclosed intent to insist on the con- 
tract price. Michigan Portland Ce- 
ment Co. v. General Builders’ supply 
Co., 240 Mich. 701, 216 NW 376. 

[b] Irrespective of validity of 
buyer’s agreement to pay excess over 
contract price, made to insure deliv- 
ery, buyer could not recover such ex- 
cess where it was paid after delivery; 
such payment being voluntary. New 
Jersey Brick Co. v. A. M. Krantz Co., 
(N. J.) 109 A 350. 

Recovery of overpayments general- 
ly see infra § 1070. 

2. Copas v. Anglo-American Provi- 
sion Co., 73 Mich. 541, 41 NW 690; 
Rone v. Latimer, 165 Pa. 389, 30 
A 990. 


3. Harris v. Texas Co., 37 Ga. A. 
227, 139 SE 588; Secor v. Ardsley Ice 
Co.,:133 App. Div. 136, 117 NYS 414 
[aff 201 N. Y. 608 mem, 95 NH 1139° 
mem]. 

4 Matthews v. Smith, 67 N. C. 374. 


5. Peterkin v. Martin, 30 La. Ann. 
894 (where, however, the buyer was 
held to be entitled to recover by rea- 
son of an understanding and agree- 
ment made with the seller at the time 
of the payment). 

[a] Duress not shown.—Where 
plaintiff, having made a contract with 
defendant for the purchase of ice at 
a specified price, paid a higher rate 
under protest for the ice delivered, 
because of defendant’s refusal to de- 
liver ice for the contract price, upon 
the ground that the ice comptroller 
had fixed the price after the contract 
had been made, abrogating contracts 
theretofore entered into, plaintiff was 
not entitled to recover the excess, up- 
on the theory that such money had 
been paid under duress, in absence of 
evidence that he was prevented from 
buying ice from any other dealer, his 
protest against the increased rate be- 
ing insufficient to show that the pay- 
ments were not voluntary. Mandel 
v. National Ice, ete., Co., 180 NYS 
429. 

6 Lonergan v. Buford, 148 U. S. 
581, 18 SCt 684, 37 L. ed. 569° [aff '6 
Utah 301, 22 P 164];\ New York Cons. 
Card.Comyvs, Us 1S." 20 Ct Oly iss 


7. See cases infra this note. 


[a] Discovery after payment.— 
The rule is not applicable, where a 
seller of coke claimed that short de- 
liveries were excused under the con- 
tract because of a shortage of cars, 
and the purchaser ‘did not discover 
until after making payment that the 
seller had diverted shipments to oth- 
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case he must, upon discovery of the defect, act j; cover the excess, where a judgment has been ren- 


promptly, disaffirm the contract, tender back the 
goods, and exercise no further dominion over them.® 
Too, a voluntary payment may be recovered if the 
consideration for which it was given subsequently 
fails,® and where the payments are made before the 
final termination of litigation between the seller and 
a third person, wherein it was determined that title 
to the property belonged to such third person, the 
fact that such payments were voluntarily made upon 
the assurance of the seller that the title was good, 
will not defeat the buyer’s action to recover such 
payments.+° 


[§ 1061] (2) Payment by Note. Where the buy- 
er has given his note for the purchase price his sub- 
sequent payment of the note after it has been nego- 
tiated and has passed into the hands of a third per- 
son so as to cut off defenses thereto is not a volun- 
tary payment to the seller; and the buyer, being 
compelled to pay the full amount of the note to the 
bona fide holder, may yet recover the excess pay- 


dered on the note!* even though in the action he 
did not object to any failure of consideration.?* 
However, if the seller has recovered on the notes 
under a judgment against the buyer, the buyer can- 
not recover back the money thus paid.?® 

[§ 1062] e. Default of Seller—(1) In General. 
Upon the refusal,!® failure,1* or inability?® of the 
seller to perform authorizing the buyer to regard the 
contract as terminated, he may rescind and recover 
any money paid by him in part performance, even 
though the contract itself provides that in case of a 
violation by the seller the buyer is entitled to certain 
damages.1® However, the default must be such as 
would destroy the essential objects of the contract,*° 
such as the violation of a material provision.?+ In- 
cidental acts of the seller, showing no default on his 
part, are, of course, immaterial on the question of 
his liability.?? 

[§ 1063] (2) Seller’s Fraud or Misrepresenta- 
tion.2 Where the seller has been guilty of fraud,?# 


ment from’ the seller.?? 


er purchasers in violation of the con- 
tract. Producers’ Coke Co. v. Mc- 
Keefrey Iron Co., 267 Fed. 22 [eer- 
tiorari den 254 U. S. 650, 41 SCt 147, 
65 L. ed. 457]. 

[b] Advancement in excess before 
date of market price fixed.—Under a 
contract providing that price should 
be market price on ‘date designated 
by seller, and that, if no date was des- 
ignated, the market price on October 
1, 1921, should govern, where buyer 
made advance in excess of price as 
Subsequently so fixed, recovery was 
not precluded on theory that payment 
was made without fraud and with full 
knowledge of all facts. Elijah v. 
Burkland, 80 Ind. A. 359, 140 NE 915. 


[c] Knowledge held insufficient.— 
In an action for overpayments, where 
defendant, engaged in hauling coal 
sereenings for plaintiff at a fixed price 
per ton, he making payment to the 
seller, erroneously represented that 
the price had advanced and charged 
accordingly, the fact that bills were 
sent daily by the seller to plaintiff, 
showing the price of the coal, ‘did not 
preclude recovery, it not appearing 
that plaintiff’s officials dealing with 
defendant had notice thereof. Rund- 
lett Co. v. Morrison, 120 Me. 439, 115 
A 247, 

8. Lucchese v. Thomas Goggan, 
(Tex. Civ. A.) 257 SW 584. 

Return of goods and rescission as 
conditions precedent see infra § 1074. 

9. Glasscock v. Rosengrant, 55 
Ark. 376, 18 SW 379. 

10. E. O. Barnett Bros. v. Brown, 
140 Ark. 636, 216 SW 1038. 


11. Hamrah v. Maloof, 127 App. 
Divs Sole wld NWS. 509; 


Voluntary payments generally see 
supra § 1060. 

12. Bennett v. Beidler, 
150. 

[a] Buyer of field of growing crops 
by the acre, with the option of tak- 
ing it at an estimate or having it 
measured, giving his note for the 
price according to estimate, but upon 
the condition that it be subsequently 
measured, was not,barred from recov- 
ering back from the seller the amount 
of.a deficiency found on such meas- 
urement by the fact that he had been 
compelled to pay the full amount of 
the note to a bona fide holder. Ben- 
nett v. Beidler, 16 Mich. 159. 

13. Whitcomb v. Williams, 4 Pick. 
(Mass.) 228. 


16 Mich. 


Furthermore, he may re- 


14. Whitcomb v. Williams, supra. 

15. Holden tv. ‘Curtis; -2,0N2 Heer 
(no defense in avoidance of the sale 
being pleaded by the buyer). 

16. Cal.—Gally v. Wynne, 96 Cal. 
A. 145, 273 P 825. 

N. C.—Harvell v. Haynes Auto Co., 
TY IS EK OA EPI ONS Vo Seacil ab ney fare ; 

Okl.—Barnett v. Hentges, 111.Okl. 
915238 P1838. 

Or.—Crosland v. Sloan, 123 Or. 243, 
261 P 701; Livesley v. Strauss, 104 Or. 
356, 206 P 850. 

Tex.—J. I. Case Threshing Mach. 
Co. v. Rachal, (Tex. Civ. A.) 194 SW 
418. 

Man.—Blomauist v. Tymechorak, 6 
DomLR 337 [aff 10 DomLR 822]. 

[a] If conditional vendor wrong- 
fully rescinds buyer may assent and 
recover payments in action for money 
had and received. Samuels v. Mack- 
International Motor Truck Corp., 128 
Or. 600, 275 P 596. 


17. De Bakcsy v. Strain, 61 Cal. A. 
518, 215 P 105; Rosenwasser v. Blyn 
Shoes, 246 N. Y. 340, 159 NE 84; Har- 
vell v. Haynes Auto Co., 177 N. C. 29, 
98 SE 377. 

As failure of consideration see su- 
pra § 1056 text and note 82. 


18. Mosser Co. v. Cherry River 
Boom, etc., Co., 290 Pa. 67, 1388 A 85; 
Gloekler v. Painter, 272 Pa. 131, 116 A 
110. 

19. Gally v. Wynne, 96 Cal. A. 145, 
273 P 825. 

20. Rosenwasser v. Blyn Shoes, 
246 N. Y. 340, 159 NE 84. 


[a] Subsidiary provision.—Recov- 
ery of moneys paid may not be had, 
where the default is in respect of a 
subsidiary provision of the contract, 
by reason of the nonperformance of 
which the object of the contract was 
in no wise defeated or rendered unat- 
tainable. Rosenwasser v. Blyn Shoes, 
246 N. Y. 340, 159 NE 84. 

21. See case infra this note. 

{a] Violation of shipping direc- 
tions in’ contract.—On a contract of 
sale which required the goods to be 
shipped from the Pacific coast to 
China, the nonobservance of such re- 
quirement entitling the buyer to re- 
scind, he may, where the goods were 
shipped from New York, recover an 
advance payment made on such con- 
tract. Heiman v. Barkley Co., 5 Mill 


‘Rev. (U. S.) 123. 


22. See case infra this note. 

[a] Mill ownership immaterial.— 
Under a contract by which defendants 
agreed to manufacture and deliver 
lumber subject to inspection before 
delivery, if defendant manufactured 
lumber according to contract, it was 
immaterial whether they owned mill 
at which work was done. Maynard v. 
Boram, 180 Ky. 392, 202 SW 863. 

23. Fraud. of buyer see infra § 
1067. 

Right to recover purchase money 
upon breach of warranty see infra § 
1066. 

24. Ga.—King v. Dobbs, 30 Ga. A. 
441, 118 SE 428; Snellgrove v. Dingel- 
hoef, 25 Ga. A. 334, 103 SE 418. 


Il1.—Hauk v: Brownell, 120 Ill. 161, 
11 NE 416. 

Ind.—Love v. Oldham, 22 Ind. 51. 

Ky.—Debaun v. Weaver, 190 Ky. 
685, 228 SW 27. 

Shas LGDes v. McAdam, 7 La. Ann. 


Me.—Lord v. French, 61 Me. 420. 


Mich.—Bucannon vy. Raymond, 224 
Mich. 462, 194 NW 980. 

Nebr.—Thompson y. Jost, 108 Nebr. 
778, 189 NW 169; Baker v. Thomas, 
102 Nebr. 401, 167 NW 407. 

N. H.—Fellows v. Judge, 72 N. H. 
466, 57 A 653. 

N. J.—Auto Brokerage Co. v. Ull- 
rich, (Ni J.) Let VA: (90d. 

N. Y.—Degraw v. Elmore, 50 N. Y. 
1; Stewart v. Lyman, 62 App. Div. 
182, 70 NYS 9386; Shedd v. Montgom- 
ery, 61 Barb. 507; Roome v. Jennings, 
2 Mise. 257, 21 NYS 933; Voorhees v. 
Earl, 2 Hill 288, 38 AmD 588. ; 

Oh.—Allen v. Hass, 27 Oh. Cir. Ct. 
(27, 

Vt.—Kendall v. Wilson, 41 Vt. 567. 

Wis.—Page v. Dickerson, 28 Wis. 
694, 9 AmR 532. 


Eng.—Alexander v. Webber, [1922] 
1K. B. 642: 

Alta.—Geggie v. Kerr Motors, Ltd., 
18 Alta. L. 316, 66 DomLR 387. 

Ont.—Addison v. Ottawa Auto, etce., 
30 Ont. L. 51, 5 OntWN 479. 

Sask.—-Sager v. Manitoba Windmill, 
etc, CO.) ne Sask Cia pils 

[a] Reason for rule.—The recov- 
ery of money in these cases rests up- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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material misrepresentation,?® 


purchase price paid by him.?° 


on the proposition that such money 
does not belong to the seller, but be- 
longs instead to the buyer who was 
defrauded. In re Syracuse Gardens, 
231 Fed. 284. 


[b] Buyer may recover what he 
has parted with, or its value.—Baker 
v. Thomas, 102 Nebr. 401, 167 NW 
407. 


{c] Estoppel to assert rescission. 
—wWhere the purchaser of horses, on 
discovering fraud, rescinded the con- 
‘tract, returned the horses, and de- 
manded the money paid and his notes 
for the balance, the application of the 
proceeds of a subsequent execution 
sale of the horses in partial satisfac- 
tion of a judgment against the buyer 
on the note given for part of the price 
did not estop the buyer from recover- 
ing the price, after rescission, for the 
seller’s fraud, for he always protest- 
ed that he had no interest in the hors- 
es or their. disposition, and never re- 
linquished his rights under the rescis- 
Sion, losing the suit on the note to 
the bank because he had no available 
defense. Stevens v. Blood, 90 Vt. 81, 
96 A 697. i 


Right to rescind for fraud see su- 
pra § 233. 


25. Ashalter v. Peterson, 240 Mich. 
64,214 NW 964; Murray v. Bailey, 110 
Nebr. 114, 1983 NW 259; Cooney v. 
Mossbach, 128 Wash. 427, 222 P 893; 
C. A. Mauk Lumber Co. v. Miller Bros. 
Lumber Co., 126 Wash. 593, 219 P 28; 
Hayes v. Wood, 86 Wash. 254, 150 P 1. 


[a] Sale to town officers.—Where 
plaintiffs, as highway commissioners, 
were induced by the false representa- 
tions of defendant as to quality, etc., 
to purchase and pay for some lumber 
and the sum paid therefor was after- 
ward allowed to the commissioners 
by the town board the credit given to 
the commissioners by the town did 
not impair their right to recover back 
the money paid defendant. Rose v. 
Depue, 1 Thomps. & C. (N. Y.) 16. 


26. In re Syracuse Gardens, 231 
Fed. 284. 
27. Seneca Wire, etc., Co. v. Leach, 


QaT IN. YR" 1, 91292 NE7003 Schoepf .v- 
Bender, 147 App. Div. 894, 131 NYS 


875; Continental Ins. Co. v. Equita- 
ble Trust Co., 127 Misc. 45, 215 NYS 
281. 

28. Grounds for rescission general- 


ly see supra §§ 232-248. 


29. WRescission as condition pre- 
cedent see infra § 1074. 


30. Reybold v, Henry, 8 Del. 279. 


fa] Severable contract.—Under a 
contract for the sale of a livery sta- 
ble for twenty-four thousand dollars, 
together with the exclusive privilege 
of furnishing the guests of a certain 
hotel with carriages, which was alleg- 
ed to be worth in itself five thousand 
dollars, the purchaser is entitled to 
recover back the five thousand dollars 
on proof that the vendor had falsely 
represented that he had such privi- 
lege, the contract being severable. 
Reybold v. Henry, 8 Del. 279. 

31. Degraw v. Elmore, 50 N. Y. 1. 

{a] Purchase in payment of debt. 
—dOne who is induced by fraud to en- 
ter into a contract for the purchase 
of a chattel in payment of a precedent 
debt, and in reliance upon representa- 
tions made by the vendor as to the 


the concealment of 
material facts,?° or even of an innocent misr epresen- 
tation?’ authorizing a rescission of the contract,” 
the buyer, upon such rescission, may recover Ans 
Where the contract 
is severable, and the seller misrepresented the value 
of a part of the subject of sale, the buyer may re- 
cover the price paid for that separate part.®° 
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character and quality thereof, which 
prove false and fraudulent, may re- 
scind the contract, and return the 
chattel, and such rescission may be 
set up in the reply in an action 
brought by him to.recover the origi- 
nal debt. Johnson y. Hillstrom, 37 
Minn. 122, 33 NW 547. 


Recovery on payments by credit see 
infra § 1987 notes 15-20. 


32. Degraw v. Elmore, 50 N. Y. 1. 
33. U. S.—Nash v. Towne, 5 Wall. 
639, P83. la. ed. 52/7. 


PEPE v. Bender, 175 Ill. A. 


Minn.—Rotzien-Furber Lumber Co. 
Fae annem 123 Minn. 122, 143 NW 


N. H.—Danforth v. Dewey, 3 N. H. 
iS 


N. Y.—Washburn v. Rainier Co., 130 
App. Div. 42, 114 NYS 424. 


Oh.—Dunn v. Barish, 32 Oh. A. 
810, 166 NE 912. 


Porto Rico.—Saunnion v. Diaz, 
Porto Rico 572. 


[a] Attempted delivery.—Where a 
contract for the sale of an automo- 
bile required delivery at a designated 
place, and there was no delivery there, 
although attempts were made to do 
so, the buyer was entitled on demand 
to recover the price paid. Washburn 
v. Rainier Co., 130 App. Div. 42, 114 
NYS 424. 


[b] Where buyer was allowed 
credit on account, instead of paying 
the price in money, he has, upon the 
failure of the seller, a right to the re- 
covery of such amount in money. 
Danforth v. Dewey, 3 N. H. 79. 


[c] Wheré seller fails to deliver 
property sold or substantial part 
thereof, the law implies a promise on 
his part to repay the purchase money 
paid, and an action for money had and 
received lies against him by the buy- 
er, not himself in default. Vanselow 
v. Bender, 175 Ill. A. 460. 


[ad] Amount of negotiated notes.— 
Where notes were given in part pay- 
ment for a steam engine to be fur- 
nished in place of a former engine 
which had not come up to express 
warranties, which steam engine the 
payee never delivered, and the notes 
were transferred to an innocent pur- 
chaser, so that the makers had to pay 
them, the measure of damages in an 
action against the payee for breach 
of contract was the amount of the 
notes with interest thereon. Tygart 
v. Sutton, 8 Ga. A. 20, 68 SE 488. 


[e] Note to be valid on delivery. 
—Where plaintiff executed a negotia- 
ble note to defendant, and took a re- 
ceipt in the form: ‘‘Received from 
Walsh Bros., $350, one note for above, 
in payment for goods to be delivered 
or note to be invalid,’ it was not the 
intent of the parties that the note 
should be valid or operate as a pay- 
ment until the goods were delivered 
and there can be no recovery on non- 
delivery. Walsh v. .Cooper, 10 Wash. 
ey cis 2 aba 

[f] Principal liable in agent’s sale. 
—A widow is liable for the return of 
the purchase price where her deceased 
husband acted as her agent in the sale 
of oxen not delivered. Saunnion v. 
Diaz, 29 Porto Rico 572. 
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Payment made by credit. 
goods is paid by crediting the amount thereof on 
a preéxisting debt, and the buyer rescinds for fraud, 
the original obligation is restored and the credit is 
a nullity,?? hence the buyer cannot recover money 
for the amount of the purchase price.*? 


[§ 1064] (3) Nondelivery of Goods. 
may recover the price,** or the portion thereof,** 
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Where the price of the 


The buyer 


[g] Where carrier failed to deliv- 
er fruit in time and the buyer refused 
it, having paid the seller, and the 
carrier returned fruit to the selier 
and the difference between price and 
value of the fruit, on return, there 
was an implied promise of the seller 
to repay the buyer on demand. Man- 
ning v. Chesky, 90 Conn. 647, 98 A 357. 

[h] Effect of receivership for sell- 
er.—The liability of a company from 
which goods are ordered and not de- 
livered, paid for by check, cannot be 
enforced by action to recover the 
check, when that has became part of 
a special fund to which a receiver 
subsequently appointed is entitled. 
Rouse v. Calvin, 76 Ill. A. 362. 

34. Cal.—Bridges v. Fisk, 53 Cal. 
AY i 00 Sb, b. 


eerie Push v. Canfield, 2 Conn. 
oO. 


Ill.—Maxant v. Chicago Screw Co., 
171 Ill. A. 481. 


Mass.—Martin v. James Cunning- ' 
ham Son & Co., 231 Mass. 280, 121 
NE 21,12 ALR 1511, 

Mich.—Fisher v. Super Motor Sales 
Co., 247 Mich. 485, 226 NW 222 [cit 
Cyc]. 

N. Y.—Interboro Brewing Co. v. In- 
dependent Consumers’ Ice Co., 83 
Misc. 119, 144 NYS 820. 


N. C.—Bell v. Hoffman, 92 N. C. 273. 


Oh.—K. B. Co. v. Dixon, 19 Oh. Cir. 
Ct.. N. S. 196. 


Or.—Klinge v. Farris, 128 Or. 142, 
268 P 748, 273 P 954. 


pages .—Harrison v. Chilton, 5 Yerg, 


Wash.—Taylor v. Foster, 115 Wash. 
249, NOT eee ilies oTahwnesvs Wright, 109 
Wash. 164, 186 P 262. 


Ont.—Hamilton v. Smyth, 4 OntWN 
1572, 24 OntWR 809, 13 DomLR 55. 
See also Heffernan v. Berry, 32 U. C. 
Q. B. 518 (where under a contract 
plaintiff paid one hundred and fifty 
dollars of four hundred dollars, the 
price of the property, and after a 
dispute over the mode of paying the 
balance defendant sold the proper ty, 
the court in a quaere as to plaintiff's 
rights expressed the opinion that 
plaintiff could recover in some form 
of action, but perhaps not the amount 
he paid). 

[a] Reason for rule.—By refusing 
to deliver as agreed, the seller breach- 
ed the contract and title did not pass 
to the buyer, who had a right to con- 
sider the contract as at an end and 
recover down payments under the 
common counts. Fisher v. Super Mo- 
tor Sales Co., 247 Mich. 485, 226 NW 
222 [cit Cyc]. 

[b] Seller’s implied covenant to 
return.—Under a contract for the sale 
and delivery of a certain quantity of 
ice daily, with a deposit by the buyer 
solely to secure performance of the 
contract, there was an implied cove- 
nant by the seller to return the money 
forthwith, if by its own act it pre- 
vented the buyer’s performance of the 
contract upon the theory that on the 
refusal of the seller to perform, the 
deposit money in his hands became 
the property of the buyer, who was 
entitled to recover it as for money 
had and received. Interboro Brewing 
Co. v. Independent Consumers’ Ice 
Co., 88 Misc, 119, 144 NYS 820. 
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that he has paid on failure of the seller to deliver 
the goods, even though the contract itself stipulates 
that an advance should be returned only if the or- 
der for thé goods was not accepted.*® 
allowed although the failure was due to causes be- 
Likewise the fact that 
the property was destroyed or lost does not affect 
his right,?7 unless the title to the goods had passed 
so as to place them at the risk of the buyer.*® There 
can, however, be no recovery if the failure to deliver 
was due to the interference of the buyer,?® or if it 
was the duty of the buyer to select,*® or remove the 


yond the seller’s control.?® 


goods,*+ and he failed to do so. 


If part of the goods are delivered and there is a 
failure to deliver the other part, the buyer may re- 
cover the value of such undelivered portion.*? 

Provision for completion at seller's expense. 
Where the buyer of goods. to be manufactured by 
the seller, under a contract cancelled for delay in 


35. Martin v. James Cunningham 
Son & Co., 231 Mass. 280, 121 NE 21, 
1 ALR 15211; 

[a] Under clause of contract in 
order for hearse, that first payment 
of two hundred and fifty dollars 
should be returned only if thé order 
was not accepted, the seller, although 
it accepted order, was liable to re- 
turn the payment, where buyers hav- 
ing themselves fully performed, re- 
scinded for delay in delivery. Martin 
v. James Cunningham Son & Co., 2381 
Mass. 280, 121 NE 21, 1 ALR 1511. 

36. Rose v. Foord, 96 Cal. 152, 30 
P 1114 (legal proceedings); Denny v. 
Simons, 27 La. Ann. 438 (military in- 
terference); Cochrane v. Forbes, 257 
Mass. 1385, 153 NE 566. 


[a] Buyer is not responsible under 
a contract for the sale of oil, partly 
paid for in advance, the delivery of 
which was postponed due to the ex- 
haustion of the well, for the goods 
were not undelivered through the 
fault of the buyer. Cochrane _ v. 
Forbes, 257 Mass. 135, 153 NE 566. 


[b] Notice of seller’s termination 
ot contract.—Where it became impos- 
sible for the seller to fulfill a sales 
contract for oil because of exhaustion 
of well, notice from buyer that it 
would terminate contract as author- 
ized therein did not affect rights of 
either party as to advance payments 
for undelivered oil. Cochrane v. 
Forbes, 257 Mass. 135, 153 NE 566. 


87. Winn v. Morris, 94 Ga. 452, 20 
SE 339; Larue v. Rugely, 10 La. Ann. 
242; Bataille v. Firemen’s Ins. Co., 2 
Rob. (La.) 60; Coleman v. McDer- 
mott, 1 Grant Err. & App. 445 [aff 5 
iW 16} Che... 3031. 


Destruction of goods generally see 
supra § 1056 text and notes 61, 62. 


38. Waldron v. Chase, 37 Me. 414, 
59 AmD 56; Icenhower v. Day, (Mo. 
A.) 11 SW (2d) 1110; Harvey v. Good- 
fellow, 7 Newfoundl. 834. 


[a] Where title to goods has pass- 
ed so that they are at the buyer’s 
risk, he cannot recover the price paid 
where the destruction of the goods 
was not due to negligence on the part 
of the seller. Waldron v. Chase, 37 
Me. 414, 59 AmD 56. 


[b] Destruction after time for re- 
moval and passing of title.—Where 
one purchased a quantity of corn to 
be paid for on February 25, and to be 
removed by the purchaser on March 
1, with intent that title should then 
vest in him, and after the date for re- 
moval removed some of the corn, the 
rest being destroyed by fire, the pay- 
ment due on February 25 being paid 
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Recovery is 
seller. 


After resale. 
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deliveries, might under the provisions of the con- 
tract complete it at the seller’s expense, he may 
waive such right and instead sue for the recovery of 
the money and materials he had advanced to the 


Where the buyer rescinded the con- 
tract for delay, but the seller refused to recognize 
responsibility, the buyer receiving the goods and 
selling them at the highest obtainable price and cred- 
iting the proceeds upon the purchase price, making 
proper deductions for handling, storage, and inter- 
est, may, where the amount so credited is insufficient 


to cover the purchase price, recover the deficit.** 


in part on April 4, the purchaser can- 
not recover payment for the undeliv- 
ered corn; and even if a new contract 
was made on the partial payment aft- 
er the time for removal this does not 
aid the buyer or warrant recovery of 
the amount paid ¢herefor, title hav- 
ing passed at that time and before 
the subsequent fire. Icenho'wer v. 
Day, (Mo. A.) 11 SW (2d) 1110. 
39. Leary v. Hegeman, 28 Misc. 
195, 59 NYS 59. But see Raymond v. 
Bearnard,, 12) Johnss ~CNSeYe yp 24a. © 
AmD 317 (holding that where part of 


the purchase money for goods the. 


buyer had agreed to call for and take 
within a certain time was paid in ad- 
vance and the buyer did not call for 
such goods until some time after the 
expiration of the time set, and upon 
demand for the goods the seller re- 
fused to deliver them, the buyer was 
entitled to the money paid in advance, 
for while the buyer had defeated a 
performance of the contract this did 
not permit the seller to retain the 
money advanced). 

Default of buyer as defeating his 
action for purchase price generally 
see infra § 1067. 


40. Day v. Farley, 100 Mo. A. 633, 
Tor SN ATT. 

41. Shaw v. Carbrey, 13 Allen 
(Mass.) 462. 

42. Frost v. Smith, 20 N. Y. Super. 
108; Wilson v. Holley, 66 N. C. 408; 


Vollmar, etc., Co. v. Bayfield Mill Co., 
146 Wis. 412, 131 NW 899; Biggerstaff 
v. Rowatt’s Wharf, [1896] 2 Ch. 93. 


fa] Articles not set apart.—Where 
several articles are bought at a cer- 
tain price per article, and the money 
paid, but the articles are not earmark- 
ed or set apart for the purchaser and 
some of them are not delivered, the 
claim of the purchaser is for the price 
of the articles not delivered, as money 
had and received upon a consideration 
that has failed totally. Biggerstaff 
v. Rowatt’s Wharf, Ltd., [1896] 2 Ch. 
93: 

Deficiency in quantity as grounds 
for recovery of excess payments see 
supra § 1070 text and notes 24-34. 

43. Remington Arms Union Metal- 
lic Cartridge Co. v. Gaynor Mfg. Co., 
98 Conn. 720) 120A 572. 

Buyer’s election of remedies gener- 
ally see supra § 1054. 

44. Connell Bros. Co. v. Dieder- 
ichsen, 213 Fed. 737, 130 CCA 251. 

45. See supra § 246. 

46. U. S.—Sung Ping Sung v. Rob- 
ert Dollar Co., 4 Mill Rev. 450; Con- 


radov,.. (Dater,) 6 ai ©AS.u NOs a0 2) ue 
Biss. 342. 


a eesineeisdoSeribfeseeane 
For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 1065] (4) Defects in Quality. The buyer may 
rescind*® and recover the purchase price paid, or 
advances made, where the goods delivered or ten- 
dered are of such inferior quality as to warrant their 
rejection,*® or where the goods so delivered or ten- 
dered are different from those contracted for,#7 un- 


Tll—Tyler v. Bailey, 71 Ill. 34. 
See Kennedy v. North Ave. Motor 
Sales Co., 211 Ill. A. 510. 
cg oe eee ane v. Woods, 98 Ind. 

Iowa.—Jack v. Des Moines, etc., 
R. Co., 538 Iowa 399, 5 NW 537. 

La.—Melancon v. Robichaux, 17 
La. 97; Back v. Meeks, 1 La. 309; 
Adler v. Wolff, 36 La. Ann. 169; 


Upper City Tire Co. v. Jones, 9 La. 
A, 316, 1197 S. 4685. Alex JOil acer 
v. Kaplain, 7 La. A, 485. 


Mass.—Clark vy. Baker, 5 Mete. 452. 
Mich.—Reed v. David Stott Flour 


Mills, 216 Mich. 616, 185 NW 715; 
Housding v. Solomon, 127 Mich. 654, 
87 NW 57. 

Mo.—Little Rock Grain Co. v. 
Brubaker, 89 Mo. A, 1. 

N. J.—Meader v. Cornell, 58 N. 
J. Liv 375, 33-4960: 

N. Y.—Bach v. Levy, 101 N. Y. 


511, 5 NE 345; Ideal Wrench Co. 
v. Garvin Mach. Co., 92 App. Div. 
187,87 NYS 41) [att 8h ING yay s2 
74 NE 1118]; Peck v. Armstrong, 
38 Barb. 215; Davis v. Aronow, 191 
ees 309; Altschul v. Koven, 94 NYS 
oO ° 

Okl.—Brown v. Davidson, 
598, 142 P 387 [cit Cyc]. 


Pa.—In re Williams, 8 Pa. Co. 41. 


Tex.—Dawson v. Malone, (Civ. A.)- 
283 SW 634; Holman vy. Cusenbary, 
(Civ. A.) 225 SW 65; Mueller v. 
Simon, (Civ. A.) 183 SW 63. 


Wash.—Hausken v. Hodson- 
bal Pek Sas Co., 109 Wash. 606, 187 


[a] Where contract for sale of 
delicatessen store provided that the 
store should bring in four hundred 
dollars to four hundred and fifty dol- 
lars a week, the weekly income guar- 
anteed by the seller, the amount of 
three hundred dollars on account to 
be deposited with the seller, and dur- 
ing the trial week the receipts 
amounted to only three hundred and 
seventy-five dollars, it being cleariy 
the intention of the parties that if 
the store did not bring in four hun- 
dred dollars as represented the de- 
posit should be returned, hence the 
buyer could recover his deposit. 
Rubin v. Schleifer, 186 NYS 617. 


Actions for diminution of price f. 
defects see supra § 796, ss se 


47. Hilner v. Diamond Steel Co. 
197 Fed. 850; Allison v. Thomas’ 
20 Ga. A. 255, 92 SE 1011; Wieser 
v. Granger Mercantile Co., (Tex. Civ. 
A,) 237 SW 328; Globe Mfg. Co. 
Varian ds 151 Wash. 248, 275 P 


42 Okl. 
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less he retains and continues to use the goods for his 
own benefit.46 The mere fact that the goods were 
defective does not, however, give him a right to 
recover the price, if paid after the goods were de- 
livered.*® The price paid may, however, be recov- 
ered if the goods were accepted on the express prom- 
ise that defects would be remedied and this could not 
be done,°°® or if on notice of the defects the article 
is removed by the seller,®! or where the seller agreed 
to substitute other goods or refund the price and 
failed to make such substitution®? or refund®*® for 
unsatisfactory goods. Where the buyer, having a 
right to rescind, consents to allow the seller to re- 
place the defective article, he thereby waives the 
right to demand an immediate return of the pur- 
chase price,°* but if the article tendered for re- 
placement is not suitable he is justified in refusing 
to aecept it and is entitled to the return of the price 
paid.°® 


Part of goods defective. Where the contract is 
entire and a part of the goods is defective, the buyer 
cannot recover the price of such part;°® however, 
where the contract is severable, recovery for defec- 
tive parts has been allowed.*? Thus, where the con- 
tract price is a certain amount per pound for goods, 
the buyer may recover the contract price per pound 

48. Graham v. Hatch Storage Bat- 52; 


tery Co., 186 Mass. 226,71 NE 532; | 196, 


Hausken vy. Hodson-Feenaughty Co.,| son, ete., Co., 


17 NW 278; 
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| 


Turnbull v. Seymour, 31 Minn. 
Park v. Richard- 56. 
81 Wis. 
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for part of the goods ruined in transit,°>* and the 
buyer has been allowed to recover the purchase price 
paid for particular bags of sugar rejected for suffi- 
cient cause and set aside by the buyer.®® 


Inspection or test. Where the buyer is required 
to pay for goods before inspection®® or he buys upon 
sample*! or representation not amounting to a war- 
ranty,°* he is entitled to recover the amount paid if, 
upon inspection, the goods do not comply with the 
contract or if he finds that the goods are not in ac- 
cordance with the sample or representation. Like- 
wise, where a buyer ready, able, and willing to com- 
ply with his contract is denied a reasonable right of 
inspection, he may recover his payments®? although 
he cannot where he has failed to exercise that right.** 
Where the contract provides for a test of the article, 
and on proving unsatisfactory a replacement or re- 
fund, it is incumbent upon the seller, when the goods 

are tested and rejected, to furnish another, and upon 
his failure to do this ‘the buyer may recover the 
price paid.®® 


Payment to mortgagee. A payment under the 
contract by the buyer to the mortgagee of the goods 
may be recovered back by -such buyer upon his re-. 
scission for defects in the goods.®¢ 


pra. 


Clark v. Baker, 5 #£Mete. 


399, 51 NW 


Co., 109 


109 Wash. 606, 187 P 319. 


[a] Use after notice as abandon- 
ment of right.—Although notice of 
rejection is seasonably given so that 
if adhered to the price paid might 
have been recovered, yet if the buy- 
er after such notice’ continues to 
use the article in his business, such 
conduct amounts to an abandonment 
of the right of rejection and pre- 
eludes a recovery of the price paid. 
Graham v. Hatch Storage Battery 
Co., 186 Mass. 226, 71 NE 532. 


[b] Failure to give timely notice 
of refusal.—Where the contract pro- 
vided for twenty-four hours for in- 
spection by the buyer and required 
notice of refusal, failure in such re- 
gard constituting acceptance, the 
buyer’s notice of refusal not within 
the time required precluded his re- 
covery of the part of the price paid, 
because of the inferior state of the 


goods. Siegel v. Goodwin, 264 Mass. 
65, 161 NE 818. 

Return of goods as_ condition 
precedent see infra § 1074. 

49. Frazier v. Harvey, 384 Conn. 


469; Freeman v. Galbraith, Wright 
€Oh:). 59252" Gaar' yv. Stark,=7 (Tenn. 
Ch. A.) 36 SW 149; Fortune v. Ling- 
ham, 2 Campb. 416, 170 Reprint 1202; 
Payne v. Whale, 7 East 274, 103 Re- 
print 105 


Ie Sant with knowledge of facts 
see supra § 1060. 


50. National Computing Scale Co. 
v. Haves; 116>(Gav, 521,242 SE. 783; 
Hausken v. Hodson-Feenaughty Co., 
109 Wash. 606, 187 P 319 [cit Cyc]. 


[a] Where buyer delayed offer to 
return defective engine to afford op- 
portunity to rectify the defects, and 
on the day it became certain that 
the chattel could not be made to 
work notified the seller to take it 
back, the delay did not prevent a 
recovery of the price paid and of 
the notes given for the unpaid price. 
City Light, ete, Co. v. St.. Mary's 
Mach. Co., 170 Mo. A. 224, 156 SW 
83. 

51. Roesch v. Young, 111 Ill. A. 
384; Hausken v. Hodson-Feenaughty 
Wash. 606, 187 P 319 [cit 
Cyc]. : 


572. 


[a] On failure of seller within a 
reasonable time to furnish a new ar- 
ticle or remove the unsatisfactory 
one, the buyer will have an action 
for recovery of the purchase price 
paid. Park v. Richardson, etc., Co., 
81 Wis. 399, 51 NW 572. 


53. Dochtermann Van, etc., Co. 


ve iss? ‘ete;° Horse! "Co8 5s tApp. 
Divil 162i) 4400 WN VSi.72) \Lapprsdisni 
208) NU. 577 “mem, +10P (NE= 1100 
mem]. 


[a] Recovery of initial and final 
payments.—Where a purchaser was 
induced to make final payment by 
a promise of the seller’s agent that 
it would be subject to the return 
of the original payment if the prop- 
erty proved unsatisfactory, and the 
final payment was made after it had 
proved unsatisfactory and attempts 
were being made to render it sat- 
isfactory, the purchaser could recov- 
er both payments, whether or not 
the agent had authority to change 
the contract or make a hew one, 
since the seller could not accept the 
purchaser’s money, payment of which 
was induced by the agent’s repre- 
sentations, without becoming liable 
for its return as promised. Dochter- 
mann Van, ete., Co. v.  Fiss, . etc., 
Horse Cos 5h !App): Div....162,5 1240 
NYS'> 720) [app “dismi»208 Ne Yi. 577 
mem, 101 NE 1100 mem]. 


[b] Refund for part of goods 
frozen.——Where seller agreed to re- 
fund for frozen potatoes if buyer 
should pay draft and “have the rail- 
road agent make a notation on the 
freight bill showing the number of 
pounds of frozen potatoes,” the buy- 
er was entitled to the refund, where 
he showed that the agent made no- 
tation on the freight bill, although 
the agent did not check the weights 


himself, but accepted the weight 
given him by another as correct. 
Grovier Produce Co. v. T. Bot- 


tom Produce Co., (Mo. A.) 209 SW 


619. 

Recovery of price paid for defec- 
tive part see infra notes 56-59. 

54. Alex Oil Co. v. Kaplan, 7 La. 
A. 485. 


55. Alex Oil Co, v. Kaplan, su- 


(Mass.) 452. 


[a] He must rescind and return 
all goods.—Clark v. ea 5 Mete. 
(Mass.) 452. 


57. See cases infra notes 58, 59. 


58. FHarly-Foster Co. v. William 
Tackaberry Co, (Tex. Civ: Az) 254 
SW 355. 


59. Edgar v. Imperial Ice Cream 
Co., 142 Md. 310, 120 A 832. 


60. Liebovitz Rosenberg- 
Neugass Co., 213 pe ae Div. 148, 210 
NYS 145. 


[a] Refusal of right to inspect 
goods.—If, where goods are _ ship- 
ped, the seller refuses the buyer the 
right of inspecting them to ascer- 
tain if they are of the proper qual- 
ity, the buyer, may refuse to accept 
them and recover an amount ad- 
vanced upon the purchase-price. 
Plumb v. Bridge, 128 App. Div. 651, 
113 NYS 92. 


61. Ideal Coated Paper Co. v. 
Samuel Cupples Envelope Co., 169 Ill. 
A. 484; Robinson v. Huffstetler, 165 
N. C. 459, 81 SE 753. 


62. Robinson v. 
N. C. 459, 81 SE 753 


68. Crosland v. Sloan, 123 Or. 243, 
261 RP 701. 


64. Hitner v. Diamond State Steel 
Co., 197 Fed. 850. 


[a] Freight charges not recover- 
able.—Buyer failing to inspect and 
test machine could not recover trans- 
portation charges to place of inspec- 
tion, which it had advanced to ‘sell- 
er. Satterthwait v. Duncan, 11 La. 
A. 218,123 S. 424. 


Default of buyer generally see in- 
fra § 1067. 


65. Garvin v. Montenegro-Riehm 
Music Co., 104 SW 964, 31 KyL 1182. 


66. Rosenbaum v. Drumm Commn. 
Co., 146 Ill. A. 229. ' 


{a] Reason for rule.—The mort- 
gagee in such case is a mere deposi- 
tary under the contract and receives 
such moneys subject to their return 
for nonperformance of the sales con- 
tract by the seller and mortgagor. 
Rosenbaum v. Drumm Commn. Co., 
146 Ill, A. 229. 


Huffstetler, 165 
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[§ 1066] (5) Breach of Warranty or Condition.°’ 
Where personal property is sold under a warranty, 
the purchaser, where he is entitled to rescind for the 
breach thereof®* and does so, thereupon returning 
or tendering the goods back to the seller,®®, has a 
right of action for the recovery of the purchase price 


or any part thereof paid.7° 


Warranty of quality. Under this rule™! the buyer 
may have a right of action for the purchase price, or 
part thereof, paid, where there has been a breach of 
warranty of quality,*? such as breaches of warran- 
ties of soundness of animals,7* or of freedom of ma- 
chinery from mechanical defect,’* or of good serv- 
iceable condition of goods,’® or fitness for the pur- 
Where machinery 
is warranted to be properly made and fit for service- 


pose for which they were sold.*° 


67. Purchase price as measure of 
damages for breach of warranty see 
supra § 858. 

68. Right to rescind for breach of 
warranty see supra § 247. 

69. Conditions precedent to action 
for return of price paid see infra § 
1074. 

70. Mont.—Doornbos v. 
50 Mont. 370, 147 P 277. 

Oh.—Wilson v. M. Werk Co., 104 
Oh. St. 507, 136 NE 202, 24 ALR 1488. 


Okl.—Hunt v. Dillon, 123 Okl. 252, 
255 & 90? 

Or.—Klinge v. Farris, 128 Or. 142, 
BOS sbunl4s, Zee. 954. 

W. Va.—Kemble v. Wiltison, 92 W. 
Va. 32, 114 SE 369. 

[a] Good faith immaterial. 
Where a thing sold is so imperfect 
that the buyer, if knowing its vices 
would not have bought, the seller’s 
good faith is immaterial as to price 
restoration for breached warranty un- 
der the Civil Code. Stracener v. Nun- 
nally Bros. Motor Co., 11 La. A. 541, 
ES Glial 23) Soll. 


{b] Mere fact that suit was 
brought by transferee of the note giv- 
en as part payment ofthe purchase 
price, in which suit the purchaser set 
up the breach of warranty, did not 
render the breach unavailable in his 
own action for the recovery of the 
price paid. Hoyer vy. Good, 182 Iowa 
148, 161 NW 691. 


Blection of remedies by buyer for 
breach of warranty see supra § 802. 


[c] Where buyer pays freight 
charges, which are to be considered 
as part of the purchase price, he is, 
upon rescission for breach of war- 
ranty, entitled to recover such charges 
advanced. Owens Co. v. O’Keefe, 141 
Minn. 275, 170 NW 204, 174 NW 224. 


71. See supra notes 68-70. 
72. Ill.—Sparling’ v. Marks, 86 Ill. 
25. 


Thomas, 


Ind.—Morris v. Trinkle, (A.) 170 


NE 101. 

La.— Stewart v. Clay, 10) La: A.727, 
123 S 158 [foll Stewart v. Machin, 
10) Da, A. 754, 123 S160). 


Minn.—Owens Co. v. O’Keefe, 141 
Minn. 275, 170 NW 204, 174 NW 224. 


N. Y.—Glanzer v. J. K. Armsby Co., 
170 NYS 1055.. 


[a] Bight not barred by buyer’s 
action against manufacturer.—The 
buyer’s right of action against a sell- 
er for the recovery of purchase mon- 
ey paid for an engine that did not 
perform as warranted is not lost be- 
cause of the institution of an action 
by such buyer against the manufac- 
turer of the engine, between whom 
and the seller there was no agency 
relation. O’Rear v. Walker, 200 Ala. 
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price.*7 
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able work, but the buyer is unable to operate it due 
to its defects, and the seller unsuccessfully attempts 
to put it in a fit condition for operation, the pur- 
chaser is entitled. to recover back the purchase 


Warranty of title. The buyer of personalty, los- 


ing his property by reason of the failure of the 


41, 75 S 353. 


73. Hoyer v. Good, 182 Iowa 148, 
161 NW 691; Cafferty v. Klatt, 147 
Minn. 1245, 9179) NW; 10025 ELolt ov. 
Brooks, 18 B. C. 301. 


[a] Breach of warranty of free- 
dom from disease.—Bartholomew v. 
Case, 219 Ill. A. 1338. 


74. Beeman Shoe Co. v. Carey, 176 
NYS 435. 


75. Siegel v. Penny, 176 Ark. 336, 
2 SW: (2a) 1082. 

76. J. I. Case Threshing Mach. Co. 
v. Walter, 197 Ky. 348, 246 SW 831. 


[a] Action for failure to “furnish 
and install.”—An action to recover a 
deposit paid under a contract to ‘‘fur- 
nish and install’ gas engines is not 
within a statute, which provides that 
one who manufactures an article un- 
der an order for a particular purpose 
warrants by the sale that it is rea- 
sonably fit for that purpose. Mahony 
v. Standard Gas Engine Co., 187 Cal. 
399, 202 P 146. 


[b] Agreement to repay unneces- 
sary.—On breach of a warranty of the 
fitness of a pump to satisfy defend- 
ant’s requirements, defendant, hav- 
ing rescinded and tendered a return 
of the pump to plaintiff, was entitled 
to a return of a part of the price paid 
without proof of an agreement to re- 
pay. Luitweiler Pumping Engine Co. 
Ve Ukiah; Water, gete:. (Cot, 16. Cale AG 
TANS SLA COG Mi lyeeas 


Return under agreement to repay 
see infra § 1069. 


77. Vandermark v. Kansas Moline 


Plow .Co., 114 Kan. 6, 216 P 829; J., 


I. Case Threshing Mach. Co. vy. Wal- 
ter, 197 Ky. 348, 246 SW 831. 


[a] Seller’s efforts to rectify de- 
fective condition.—Where the seller 
delivers machinery which is defective 
for the purposes for which it is sold, 
and the agents of the seller attempt 
to make it operate and then and there 
discover that it is not the kind and 
character the seller agreed to deliver, 
and thereafter attempt at different 
times to make it work, without suc- 
cess, and the buyer holds the ma- 
chine and urges the agents of the 
seller to fix it, and upon being in- 
formed that no further work will be 
done on it by the seller, he may, up- 
on returning it in its original condi- 
tion, with notice that he will not ac- 
cept it, demand of the seller the pur- 
chase price paid. J. I. Case Thresh- 
ing Mach. Co. v. Walter, 197 Ky. 348, 
246 SW 831. 

73. Hunt v.: Dillon, 123) Okl), 252, 
253 P 90. 

79, Conditions precedent to main- 
tenance of action for recovery of 
price paid see infra §§ 1072-1074. 

80. Lane v. McLay, 91 Conn. 185, 
99 A 498; Rodger v. American Ken- 


seller to defend his warranty, may recover the pur- 
chase price paid.*® 

Breach of condition. 
tion of a contract of sale, where the contract is re- 
scinded and the goods rejected or returned,*® the buy- 
er has a right of action for the recovery of the 
amount of the purchase price paid.®° 


[§ 1067] f. Fraud or Default of Buyer. 
er cannot recover his part. payments,’ earnest mon- . 


Upon the breach of a condi- 


The buy- 


nel Club, 138 Misc. 310, 245 NYS 
662; Niagara Grain, etc., Co. v. Reno, 
38 Ont. L.. 159, 11 OntWN 134. 


[a] Resale to third party not pre- 
eluding right of action.—A buyer pur- 
chased a carload of a certain grade 
of hay, and upon arrival of the car 
he inspected the hay only in the door- 
way, the seller representing all of the 
hay to be the same. The -buyer re- 
sold the carload to a third party who 
found the hay within the car to be of 
inferior grade to that in the doorway; 
he notified the original buyer who in- 
formed the seller that unless the price 
were reduced he would reject. Upon 
the failure of the original seller so to 
reduce the price he sued for the re- 
turn of the sum paid. The represen- 
tation of all of the hay as being of 
the higher grade was a condition, and 
as its breach gave him the right to 
reject within a reasonable time, which 
he did he could recover the price and 
the resale did not preclude him from 
maintaining the action. Niagara 
Grain, etc., Co. v. Reno, 38 Ont. L. 
159, 11 OntWN 134. 

81. U.S.—kKane y. Jenkinson, 14 F. 
Cas. No. 7,607, 10 NatBankrRep 316. 

Cal.—Tomboy Gold, ete, Co. v. 
Marks, 185 Cal. 336, 197 P 94; Hogan 
Ven Anthony, 52 Cal. SALP15 8," Lose a7. 
San Francisco Commercial Agency v. 
Widemann, 19 Cal. A. 209, 124 P 1056. 


Kan.—Burns v. Hunter, 126 Kan. 
736, 271 P 398. 
Ky.—Robenson vy. Yann, 224 Ky. 


56, 5 SW (2d) 271. 
Mass.—Raymond v. General Motor- 
eycle.Co., 230 Mass. 54,119 NE 359. 
Mo.—Roberts v. Weber Motor Co., 
(A.) 232 SW 224; Webb v. Steiner, 
113 Mo. A. 482, 87 SW 618. 
Mont.—Ellinghouse Vv. Hansen 
Packing Co., 66 Mont. 444, 213 P 1087. 


_N._ Y.—Empire State Type Found- 
ing Co. v. Grant, 114 N. Y. 40, 21 NE 
49; Adler, v. Doherty, 136 Mise. 11, 
240 NYS 78; Flynn v. International 
Motor Co., 129 Mise. 211, 221 NYS 
113; Nelson v. Landesman, 118 Misc. 
832, 198 NYS 574; Karp v. Ritter, 110 
Mise. 668, 180 NYS 769; D’Ambrosio 
vw. Russo, 153 NYS 1138. 


Okl.—Shields v. Smith, 50 Okl. 548, 
OM Or. 


Or.—lLivesley yv. Strauss, 104 Or. 
356, 206 P 850. 

Pa.—Dluge v. Whiteson, 292 Pa. 
334, 141 A 2380; Atlantic City Tire, 
etce., Corp. v. Southwark Fdy., ete., 
Co., 289 Pa. 569, 137 A 807; Hartman 
Vv: Boogare iT PasyDist?, 255. 

S. D.—Hendrickson y. Anderson, 23 
S. D.-78, 120 NW. 765. 

Vt.—Packer v. Button, 35 Vt. 188. 


Newfoundl.—Harvey v. Goodfellow, 
7 Newfoundl. 834. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ey,®? or deposits’* particularly where the contract 
provides for a forfeiture,’4 where, although the sell- 
er is ready and willing ‘to perform®® and notwith- 
standing such seller has suffered no damage,*® the 
buyer wrongfully refuses to carry out the contract 


{a] Buyer can recover nothing 
where he defaults.—Hartman v. Boo- 
Farjwbte Pan Dist. (225; 


[b] No rule is more firmly settled 
with relation to contracts for pur- 
chase than that to the effect that a 
venidee who, without lawful right, re- 
fuses to go on with his contract can- 
not recover from the vendor not in 
default. Tomboy Gold, ete. Co. v. 
Marks, 185 Cal. 336, 197 P 94. 


[ec] Reason for rule.—‘“‘To permit 
aman to recover for part performance 
of an entire contract, or to permit him 
to recover on his agreement where he 
has failed to perform, would tend to 
demoralize the whole country.’ Mar- 
tin v. Schoenberger, 8 Watts & S. 
(Pa.) 367, 368 [quot Dluge v. White- 
son, 292 Pa. 334, 335, 141 A 230]. 


{d] Provision for liquidated dam- 
ages immaterial.—(1) This rule is not 
affected by the fact that the parties 
have incorporated in the contract an 
express provision that such payment 
shall be retained by the seller as liq- 
uidated damages. Adler v. Doherty, 
136 Misc. 11, 240 NYS 78. (2) A buy- 
er of business, in default in making 
payment, has no standing to recover 
his down payment, whether or not 
sellers were entitled to retain such 
payment as liquidated damages. 
D’Ambrosio v. Russo, 153 NYS 113. 


[e] Amount paid by buyer on en- 
tering into contract to purchase lunch 
counter, and to pay balance of pur- 
chase price on delivery of lunch coun- 
ter by seller, is a payment on account 
of the purchase price, which the buy- 
er could not recover, if he refused 
further to perform the contract, ra- 
ther than a deposit recoverable on the 
contingency merely of the noncon- 
summation of the contract. Shub v. 
Halem, 185 NYS 650. 


{f] Default prior to supplemental 
contract.—Where a seller entered in- 
to a supplemental contract with a 
buyer subsequent to date of delivery, 
modifying the original contract as to 
payment and delivery, he could not 
claim a forfeiture because of condi- 
tions, which existed prior to the ex- 
ecution of the supplemental contract, 
which might have enabled him to put 
the buyer in default prior thereto. 
Barham v. Vickers, 122 Wash. 439, 
210 P 803. 


[g] Default under substituted 
agreement.—Where plaintiff sought 
to purchase machinery from defend- 
ant and offered a guarantor of its con- 
tract, but being unable to secure a 
guarantor made a new agreement to 
pay certain sums before delivery of 
the machinery, and it paid first pay- 
ment, but persistently failed to pay 
the others, it could not recover the 
‘amount actually paid. Trundle v. 
Beggs, 181 App. Div. 314, 168 NYS 
785. 


{h] Preventing seller’s perform- 
ance.—Defendant contracted with 
plaintiff and another to sell them a 
stock of goods consisting of merchan- 
dise and trade fixtures contained in 
a store, plaintiff to pay a certain sum 
down and a further sum to be deter- 
mined by the amount of the invoice 
of “said stock of goods.” Plaintiff 
having refused to invoice any of the 
fixtures at wholesale prices, insisting 
upon actual values, and having there- 
by prevented defendant’s perform- 
ance of the contract, could not recover 
the payment he had made, even if 
some of the fixtures being not bought 
through wholesale houses were not 
covered by the contract, or if, al- 
though covered thereby, they should 


SALES 


from necessity be invoiced on some 
other basis. Hendrickson v. Ander- 
son, 23 S. D. 78, 120 NW 765. 


82. Hanusin v. Materoh, 255 Ill. A. 
27; Moskowitz v. Schwartz, 126 NYS 
632. 


83. Oliver v. Santa Maria Gas Co., 
85 Cal. A. 616, 260 P 333; Foss-Hughes 
Cov iv. Norman, 32 Del. 108, 119 A 854; 
Nelson v. Landesman, 118 Misc. 832, 
193 NYS 574; Horn v. Schein, 185 
NYS. 851; Kingston Braid Mills Vv. 
Aboff, 179 NYS 127; Ajello v. Al- 
brecht, etce., Co., 142 NYS 499; Ag- 
new v. McKenzie Ellis Wood Co., 7 
Sask. L. 26, 14 DomLR 909, 26 West 
LR 113, 5 WestWkly 733 [dism app 
6 Sask. L. 268, 10 DomLR 176, 23 West 
LR 302, 3 WestWkly 947]. 


[a] Amount deposited by buyers 
of a pipe line, to be applied on account 
of the last pipe removed, is not re- 
coverable by the buyers on their de- 
fault, even if there is no forfeiture 


clause. Oliver v. Santa Maria Gas Co., 
$5-Cal., A, 616, 260) P-333% 
{b] Failure of buyer to accept or 


pay for goods bars his recovery of 
deposit.—Ajello v. Albrecht, ete., Co., 
142 NYS 499. 

Recovery of deposit to secure per- 
formance see infra note 94 et seq. 

84. Flynn v. International- Motor 
Co., 129 Mise. 221, 221 NYS 113. 

[a] Provision for forfeiture.—Mu- 
tual agreements on sale of a business 
is a sufficient consideration for an 
agreement that .the down payment 
might be retained if the buyers did 
not pay the balance of the price. 
D’Ambrosio v. Russo, 153 NYS 113. 


85. Cale tomboy Gold, ete., Co. v. 
Marks, 185 Cal. 336, 197 P 94; San 
Francisco, Commercial Agency Vv. 
Widemann, 19 Cal. A. 209, 124 P 1056. 


Kan.—Gibbons v. Hayden, 3 Kan. 


A. 38, 44 P 445. 
Mo.—Roberts v. Weber Motor Co., 
(A.) 282 SW 224. 
Mont.—Ellinghouse Vv. Hansen 
Packing Co., 66 Mont. 444, 213 P 1087. 
Nebr.—Walter v. Reed, 34 Nebr. 
544, 52 NW 682. 
N. Y.—A‘dler v. Doherty, 136 Misc. 
11, 240 NYS 78. 


Okl.—Shields v. Smith, 50 Okl. 548, 
Pole 2072 


Or.—Livesley v. Strauss, 104 Or. 
356, 206 P 850, 207 P 1095. 
Pa.—Dluge v. Whiteson, 292 Pa. 


334, 141 A 230; Riling v. Idell, 291 
Pa. 472, 140 A 270;. Atlantic City Tire, 
etc., Corp. v. Southwark Fdy., etc., 
Co.31289) Paib69;) 187. Ay 807. 

Vt.—Parker v. Button, 35 Vt. 188. 

[a] Distinguished from ‘rescis- 
sion.’—This forfeiture is to be dis- 
tinguished from a rescission of the 
contract in that it is an assertion of 
the right growing out of the contract, 
and it cannot be said that the money 
in the hands of the seller is not right- 
fully his. Hogan v. Anthony, 52 Cal. 
A VS Se LOSS AT 


{[b] Seller not required to tender 
goods.—W here the day after an agree- 
ment to purchase a machine from de- 
fendant, plaintiff definitely and final- 
ly refused to go on with the contract 
and demanded back a payment made, 
defendant was not called upon to 
make any tender of the machine in 
the absence of a retraction of the re- 
fusal in order to avoid a default on 
his part in the matter, and could re- 
tain the payment made. Tomboy 
Gold, etc., Co. v. Marks, 185 Cal. 336, 


(refused by the purchaser, 
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of sale. Accordingly, he is precluded from such re- 
covery where he refuses to make deferred pay- 
ments,’? or wrongfully refuses to receive the goods 
when tendered,*® although he may recover his ad- 
vances where the seller has rendered performance 


iW, Mey 

86. Nelson v. Landesman, 118 Misc. 
832, 193 NYS 574. 

87. U. S.—Eddy, ete, Live-Stock 
oe vy. Blackburn, 70 Fed. 949, 17 CCA 


Cal.—Rayfield v. Van Meter, 120 
Cal. 416, 52 P 666. 
34 Nebr. 


Nebr.—Walter v. Reed, 
544, 52 NW 682. 


N. Y.—Haynes v. Hart, 42 Barb. 58. 


Vt.—Parker v. Button, 35 Vt. 188; 
Jones v. Marsh, 22 Vt. 144. 


[a] Failure of purchaser of pota- 
toes to furnish bank guaranty for 
payment of drafts according to terms 
of: contract is a breach thereof, en- 
titling seller to declare advance pay- 
ment forfeited. Metzler v. Balcom, 
135 Wash. 318, 237 P 716. 

[b] Buyer repudiating for inabili- 
ty to pay.—Where a purchaser of a 
dairy business paid down part of the 
price, and was to pay the balance 
when consent to assignment of lease 
had been obtained, and the purchaser 
went into possession, and the consent 
was obtained and the lease assigned 
to the purchaser, but he thereafter re- 
pudiated the transaction, because he 
could not procure a loan to pay the 
balance, the sellers were entitled to 
stand on their contract and retain 
the deposit, and were not relegated 
to an action for damages for the 
breach of the contract. Jensen v. 
Carlenzoli, 54 Cal. Ac 656, 202 P 452. 


[c] Recovery by trustees or as- 
signees of buyer.—(1) Where the 
buyer defaulted in his duty to pay at 
the time of delivery, trustees for cred- 
itors are not entitled to recover the 
buyer’s payments on tendering the 
balance of the purchase price eight 
months after ignoring the _ seller’s 
demand. Atlantic City Tire, etce., 
Corp. v. Southwark Fday., ete., Co., 289 
Pa. 569, 187 A 807. (3) Trustees for 
creditors are not entitled to recover 
defaulting assignor’s payments on 
tendering seller less than amount due, 
including storage charges. Atlantic 
City Tire, ete., Corp. v. Southwark 
Fdy., ete. Co, supra. (3) A default- 
ing buyer’s failure to object to the 
seller’s bill for storage, recovery for 
which is allowed by the Uniform 
Sales Act on the buyer’s failure to 
take delivery, is an element in deter- 


mining whether a subsequent tender 
was for the amount due. Atlantic 
City Lire, ete., Corps vi Southwark 


Didiy.5;eetcsi_ Co. Supra. 


88. Cal.—Arkelian v. Visalia Nat. 
Bank, 103 Cal. A. 764, 284 P 933. 


Del.—Foss-Hughes Co. v. Norman, 
32 Del. 108, 119 A 854. 


py Takase v. Weedman, 50 Ill. 


Iowa.—Stevens v. Brown, 60 Iowa 
403, 14 NW 735. 


Kan.—Gibbons v. Hayden, 3 Kan. 
A. 38, 44 P 445. 


1 HWllinghouse v. Hansen 
Packing Co., 66 Mont. 444, 213. Pp 
1087. 

Nebr.—Lexington Mill, ete., Co. v. 


Neuens, 42 Nebr. 649, 60 NW 893. 


Oh.—Beasley v. Lovel, 2 Oh. Dee. 
(Reprint) 378, 2 WestLMonth 551, 


Or.—Crosland y. Sloan, 123 Or, 248, 
26h VO. 


[a] The rule is applicable to sale 
of live stock for which part of the 
purchase price has been paid; ac- 
ceptance of the stock having been 
Elling- 
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impossible.8® However, as the law does not favor a 
forfeiture and one asserting it must be held strietly 
within the provisions of the contract authorizing 
it,°° a seller cannot declare a forfeiture for one de- 
fault of the buyer under a provision of the contract 
authorizing a forfeiture for a different default;°? 
nor will a court of equity allow an unjust forfeiture 
of both the property and the money advanced.®? If 
the buyer has been guilty of fraud in the transaction 
he, of course, cannot recover the purchase price.°®® 


Deposit for security. Where money was deposit- 
ed, not under a contract but merely as evidence that 
the buyer intended in good faith to enter into a con- 
tract on terms thereafter to be agreed upon,°®* or 
where the money was deposited only as security for 
the due performance of the obligations of a con- 
tract,®° the buyer may recover such money, unless 
the seller is damaged by the buyer’s failure to com- 
plete the contract®® in which case the buyer would 
have a right to recover no more than the balance, 
if any, of the deposit less the actual damages suf- 
fered by the seller by reason of his default.°7 


house v. Hansen Packing Co., 66 
Mont. 444, 213 P 1087. 


{[b] Failure to request delivery 


172 SW 996. 
[a] 
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Security for actual damages. 
—wWhere the seller’s receipt to the 
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Upon rescission. The buyer may, however, recover 
the purchase money paid upon the rescission of the 
contract. by the seller,°* or by mutual consent ;°? 
hence, where the contract is terminated, even though 
the buyer is first in default, he is not, in the absence 
of a provision for a forfeiture, precluded from a 
recovery of his advances on account, less the seller’s 
damages,” or the whole amount where the seller is 
not damaged.® 


Resale. While in some jurisdictions a buyer who 
has breached his contract cannot, in the absence of 
rescission, recover the purchase money paid even 
though the seller later resold the property involved 
for the same price that he was to have paid,* under 
the Uniform Sales Act where the seller elects the 
remedy of resale’ the buyer may, after the resale 
expenses are deducted from the amount realized 
upon such resale, recover the amount of his deposit 
or advance.® 


[§ 1068] g. Mutual Default. If neither party is ~ 
ready by the prescribed time, then both are in de- 
fault and the buyer may recover advances made by 
98: Conne721;, E20) FAD5725 2 Moster Gv: 
Warner, 42 Ida. 729, 249 P 771. 

[a] Distinguished by rescission. 


not such a breach.—Failure of a pur- 
chaser to request delivery of an au- 
tomobile within a required time did 
not effect a breach authorizing the 
Seller to refuse repayment of down 
payment. Austin v. Taylor, 224 Ky. 
848, 7 SW (2d) 498. 
89. Morgan v. Ellis - 
Stores, 168 La, 1073, 123 S 717. 


[a] Where buyer is denied rea- 
sonable opportunity for inspection 
his initial payment cannot be for- 
feited. Crosland v. Sloan, 123 Or. 
243, 261 P 701. 


90. See Contracts § 533. 


91. Munson v. Apartment, 
inwe7Co:, 62> Utah 13, 218° P 109. 


[a] Thus, under a contract where- 
by plaintiff purchased an interest in 
a hotel business in monthly install- 
ment payments and assumed the 
management of such business, the 
seller could not declare a forfeiture 
for the purchaser’s misconduct or 
mismanagement under a provision of 
the contract authorizing a forfeiture 
for failure to make the required pay- 
ments. Munson vy. Apartment, etc., 
Inv. Co., 62 ‘Utah 18, 218 P 109. 


92. Groen v. Ferris, 189 Iowa 21, 
176 NW 213. 


{a] Equity preventing uncon- 
scionable forfeiture.—Where moving 
picture house furniture and fixtures 
sold for five thousand dollars were 
replevined by the seller on the ground 
of forfeiture of the contract of sale 
by buyer’s default in payments, 
plaintiff claiming the right also un- 
der the attempted forfeiture to re- 
tain four thousand two hundred dol- 
lars of the purchase price paid, the 
goods being valued in the replevin 
petition at about one thousand dol- 
lars, equity will not permit the for- 
feiture attempted by the replevin ac- 
tion. Groen v. Ferris, 189 Iowa 21, 
176 NW 213. 


93. Johnson v. Jennings, 10 Gratt. 
(51 Va.) 1, 60 AmD 323. 


94. Karp v. Ritter, 110 Misc. 668, 
180 NYS 769; Kaplan v. Rosov, 164 
NYS 49. 

95. Karp v. Ritter, 110 Misc. 668, 
180 NYS 769; Cohen v. Champagne, 
183 NYS 76; BE. H. Gallagher Truck- 
ing Co. v. Hudford Co., 169 NYS 83; 
Goldberg v. Danzglock, 121 NYS 377; 
Terrell v. Proctor, (Tex, Civ.) -A:/) 


lis Variety 


etc., 


buyer did not justify a finding that 
a deposit made by the buyer was 
given as a penalty or as liquidated 
damages in case the buyer failed to 
carry out the agreement, or as part 
payment of the purchase price, the 
buyer, on her failure to carry out 
the agreement, was entitled to re- 
turn of the deposit, in the absence of 
showing by seller that he had sus- 
tained actual damage, the deposit in 
such case being security for actual 


damages. Cohen vy. Champagne, 183 
NYS 76. 
96. Horn v. Schein, 185 NYS 851; 


EK. H. Gallagher Trucking Co. v. Hud- 
ford Co.,-. 169 = NYS "837 “ Kaplan” v. 
Rosov, 164 NYS 49; Terrell v. Proc- 
tor, (Tex. Civ. A.) 172 SW 996. 


[a] Seller of automobile not hav- 
ing proved damages sustained 
through buyer’s breach of contract 
is not entitled to forfeiture of depos- 
it as damages. Terrell v. Alexandria 
Auto Co., 12 La. A. 625, 125 °S° 757. 


[b] Deposit on contract to secure 
seller for a possible breach or can- 
cellation of the contract can be re- 
covered on cancellation, unless the 
seller pleads and proves that it was 
damaged by the cancellation. E. H. 
Gallagher Trucking Co. v. Hudford 
Co., 169 NYS 83. 


97. Horn v. Schein, 185 NYS 851; 
Goldberg v. Danzglock, 121 NYS 377. 


98. Patterson v. Coats, 8 Blackf. 
(Ind.) 500; Fancher v. Goodman, 29 
Barb. (N. Y.) 315; Carter v. Walker, 
31 S.C.) i 403 Packer warButton,y35 
Vt. 188, 


[a] Mere retaking of goods by the 
seller under an agreement that on 
default in payment of an installment 
he might take possession is not a 
rescission entitling the buyer to re- 
cover the amount paid. Miller v. 
Steen, 34 Cal. 138. 


99. Tomboy Gold, etc., 
Marks, 185 Cal. 336, 197 P 94; 
v. Anthony, 52 Cal. A. 158, 
47, 


{a] If seller agrees to cancel the 
contract and repay the amount, the 
buyer in default may recover pay- 
ments. Schreyer v. Kimball Lumber 
Co., 54 Fed. 653, 4 CCA 547. 


1. Remington Arms Union Metal- 
lic Cartridge Co. v. Gaynor Mfg. Co., 


(Soy AK 
Hogan 
198 -P 


—The rule that the buyer in default. 
cannot recover is based upon the 
proposition that a party who advanc- 
es money in part performance of a 
contract and then stops short, the 
other party being. ready and willing 
to go on, cannot recover the money 
advanced, the cases supporting this 
doctrine all proceeding upon the as- 
sumption that the special contract, 
although broken by one of the par- 
ties, remains unrescinded; but where 
the seller is himself unable to go 
on, or elects to treat the contract as 
rescinded, the consideration for the 
advances fails, either by mutual con- 
sent or mutual fault, and the money 
paid cannot in equity and good con- 
science be retained, except in so far 
as may be necessary to satisfy a 
claim for damages for the wrongful 
termination. Remington Arms Union 
Metallic Cartridge Co. v. Gaynor 
Mite." Co5, 983Conn, e728, "120 SA 572: 


2. Foster v. Warner, 42 Ida. 729, 
249 P 771. 


_%. Remington Arms Union Metal- 
lic Cartridge Co. v. Gaynor Mfg. Co., 
98Conn 2b. 3120. (An bid. 


[a] Where buyer wrongfully can- 
celed contract for the manufacture 
of copper bullets by seller on the 
ground that seller had failed to com- 
ply with its agreement as to deliv- 
eries, seller had no legal or equita- 
ble right to retain unapplied balances 
of money and materials advanced, it 
not showing that it had _ suffered 
damages and having assumed the po- 
sition that the contract had been ter- 
minated, and there being no provi-- 
sion for a forfeiture. Remington 
Arms Union Metallic Cartridge Co. v. 
Gaynor Mfg. Co.,. 98 Conn. 721; 120 
A 572. 


4 Arkelian v. Visalia Nat. Bank, 
103 Cal. A. 764, 284 P 9338. 


5. See supra § 927. 


6. Humphrey vy. Sagouspe, 50 Nev: 
15%, 254° P 4074. 


[a] Where seller of goods upon 
buyer’s refusal to accept sold goods 
to other parties for his own account, 
and kept the proceeds, he could re- 
tain only so much of the purchase 
price advanced by the buyer as would 
cover the damages for the breach 
of the contract. Daniels v. Morris, 
65 ‘Or, 289, 132 P 958, 130 P 397: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
9 
; 
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him.’ 


[§ 1069] h. Return of Goods under Agreement 
Where the goods have been returned to 
the seller and accepted and retained by him under 
an agreement for their return, there is a rescission,® 
and the buyer may recover the amount paid.?° 
ilarly, the seller’s refusal to take back the goods, 
as required by the contract, will operate as a rescis- 
sion obligating him to return advance payments.11 
To recover under a contract of sale with option to 
return there must, however, be an actual return or 
Too, upon a breach of an agreement 
whereby the seller is to replace goods returned, the 
buyer is entitled to recover the price paid for the 
Moreover, the loss of the prop- 
erty during the return shipment does not prevent a 


Therefor.® 


tender.?? 


original goods.13 


recovery.!* 


7. Crosland v. Sloan, 123 Or. 243, 
261 P 701; Livesley v. Strauss, 104 
Or. 356, 206 P 850. 


[a] Seller cannot in equity and 
good conscience keep initial payment 
where both parties refused to proceed 
with the contract. Crosland v. Sloan, 
123 Or. 243, 261 P 701. 


8. Return of goods as _ condition 


precedent to action for purchase price 
see infra § 1074. 


9. Lane v. McLay, 91 Conn. 185, 
99 A 498. 

10. Conn.—Lane v. McLay, supra. 

Ga.—Chambers v. Harper, 83 Ga. 
382, 9 SE 717. 

Tll.—Morrison v. Woodley, 84 Ill. 


192. 


La.—Blair v. Collins, 15 La. Ann. 
683. 


IN; YP. J. Sore -Co..v.. Crouse,38 
Hun 246, 34 NYS 741; Dickman v. 
Berlin, 116 NYS 552. 


[a] Buyer of horse, under war- 
ranty and agreement to take it back, 
if not as warranted, who returned 
the horse to the seller on finding 
that it did not comply with the war- 
ranty, was entitled to recover the 
price paid. Dickman v. Berlin, 116 
NYS 552. 


[b] Agreement without considera- 
tion.— Defendants having sold certain 
goods to plaintiff, an agreement by 
one of the managers of defendants’ 
store that plaintiff might return some 
of the goods was without considera- 
tion, and insufficient to sustain an 
action for the reasonable value of 
the goods returned. Ginsburg v. Er- 
lich, 125 NYS 469. 


11. Daly v. Behrens, 
465, 194 NYS 581 


[a] Where plaintiff bought dia- 
mond ring from defendant, who, on 
buyer’s complaint that it was not as 
represented offered to return the 
money, and on the following day per- 
suaded buyer’s agent sent to return 
the ring and receive the money to 
take a second ring, seller’s refusal to’ 
take back the second ring and give 
plaintiff the first one on the terms 
of the original purchase will operate 
as a rescission of the sale, so that the 
seller is obligated to return the part 
payment made on the purchase price. 


118 Misc. 


Daly v. Behrens, 118 Misc. 465, 194 
NYS 581. 
12. Orvis v. Waite, 58 Ill. A. 504. 


“[a] Where person buys stock in a 
corporation, with an option to_re- 
turn it within a stated time, and he 
paid a fixed sum therefor, an actual 
return or offer to return is neces- 
sary; merely leaving the stock at 
the bank, which sent notices to the 
seller, is not sufficient. Orvis v. 
Waite, 58 Ill. A. '504. 


Return or tender as condition pre- 
cedent generally see infra § 1074. 


SALES 


[§ 1070] i. Recovery of Overpayments. 
the mere fact that goods sold are worth less than the 
contract price does not authorize the recovery of the 
excess over the value,?® under rules of general ap- 
plication,t® a buyer may recover an overpayment 
made by mistake,17 or mutual mistaket® of fact, as, 
for example, with reference to the quantity of the 
goods!® or when made because of an error in com- 
puting the amount due.?° 
Act an overpayment by reason of mutual mistake of 
fact may be recovered although the contract is en- 
tire and executed.?+ 
credit of unlimited duration, with no arrangement 
as to the price in the contract, a price slightly in ex- 
cess of the market value is a “reasonable price,’ 
and in the absence of fraud or mistake the buyer 


Sim- 
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While 


Under the Uniform Sales 


Where goods are bought upon 


cannot, after payment, recover the charge in excess 


13. Sutherland v. Green, 49 Mont. 
379, 142 P 686, AnnCas1916A 561; 
Fitzsimons v. Richardson, 86 Vt. 
229, 84 A 811. 


[a] Seller’s refusal to accept re- 
turn.—The bill of sale of a stallion 
providing that if he does not get 
with foal fifty per cent, then, on re- 
turn of him, the sellers will furnish 
the buyer with another, in exchange, 
they refusing, to accept return of 


him, although he got no foal, the 
buyer may recover the price. Suth- 
erland v. Green, 49 Mont. 3879, 142 


P 636, AnnCasi1916A 561. 
14. Stinson v. Walker, 21 Me. 211. 


[a] Stoppage in transitu does not 
entitle the vendee to recover back a 
partial payment. Newhall v. Vargas, 
15 Me, 314, 33 AmD 617. 


15.. Weller v. Bectell, 
228, 28 NE 333. 


[a] Claim for defects to be ad- 
justed.—Where a complaint is based 
upon an alleged contract binding 


2 Ind. A. 


plaintiff to accept certain goods, to 
be delivered by defendant, even 
though they prove inferior, and _ to 


pay therefor and await an ultimate 
allowance and adjustment of losses 
resulting from ‘such inferiority, 
plaintiff cannot establish his claim to 
recover for an overpayment, on the 
ground of inferior quality of the 
goods, by rejecting certain shipments 
as having been inferior, and repudi- 
ating all liability therefor. Clark v. 
Cliff Paper Co., 21 App. Div. 623, 47 
NYS 251. 


16. See Payment § 318. 


17. Whitcomb v. Williams, 4 Pick. 
(Mass.) 228; Mosser Co. v. Cherry 
‘eee Boom, etc.,; Co., 290 Pa. 67, 138 
A. 85. 


[a] Mistake of fact.— Where 
plaintiff agreed to sell milk to de- 
fendant for a year, beginning April 
1, and defendant agreed to pay there- 
for at a certain rate if plaintiff 
should furnish the same quantity in 
November, December, and January 
as in May, June, and July, but oth- 
erwise at a lesser rate, payments to 
be made monthly, and defendant paid 
each month at the greater rate, but 
plaintiff did not furnish the quantity 
as provided in the contract, so that 
he was overpaid for the milk fur- 
nished, it was held that the monthly 
payments made by defendant did not 
constitute either an accord and sat- 
isfaction, or:an account stated, or 
voluntary payments, but that so much 
thereof as were overpayments were 
made under a mistake of fact. Davis 
vy. Kling, 77 Hun 598, 28 NYS 1026. 


{b] Mistake caused by buyer’s 
negligence.— When, at the seller’s re- 
quest, the buyer of lumber furnished 
duplicate orders in place of the orig- 
inals lost or destroyed, which had 
bound the seller to pay the freight, 


there was no new contract as to the 
freight because of a mistake in the 
duplicates which limited the freight 
rate the seller was to pay, and, there - 
being no evidence that the’seller was 
injured by such mistake, the buyer 
was entitled to recover from the sell- 
er for freight paid in excess of the 
limit of the duplicates. Michigan’ 
Lumber Co. v. H. B. Waite Lumber 
Co., 53 Wash. 604, 102 P 450. 


18. Smart v. Valencia, 49 Nev. 411, 
248 P 46; Kaiser v. Geis, 52 Okl. 604, 
153 P 148; Kinney, etc., Canning Co. 
v. Whittal. Can Co., 19 OntWN 470. 


[a] Mistake of fact as to separa- 
ble part of contract.—Where the pur- 
chaser offered to buy four hogs fit for 
market, three of the hogs delivered 
by the seller were satisfactory, but 
as to the fourth, a boar, there had 
been a mutual mistake of fact and no 
meeting of the minds. Hence the buy- 
er could recover the price paid for the 


boar. Kaiser v. Geis, 52 Okl. 604, 
153 P 148. 
19. Devine v. Edwards, 101 Ill. 138; 


Glover -v? Collins; 18-)N. (J. ce 232% 
Calkins v. Griswold, 11 Hun (N. Y.) 
208; Scott v. Warner, 2 Lans. (N. Y.) 
49; Hargous v. Ablon, 3 Den. (N. zy 
406, 45 AmD 481. 


fa] Where estimated quantity is 
agreed on as the quantity sold wheth- 
er more or less there can be no recov- 
ery for a deficiency. McCrea v. Long- 
streth, 1 Phila. (Pa.) 70: 


[b] Animals running at large.— 
Where a person sells six mules under 
price, on the agreement that the pur- 
chaser shall recover the mules, they 
having escaped from a pasture, the 
latter cannot recover the price of a 
mule that hé does not find. Puter- 


baugh v. Winchester, 29 Ill. 194. 

20. Tyler v. Goddard, 207 Ill. A. 
526; Whitcomb v. Williams, 4 Pick. 
(Mass.) 228; Rosboro v. Peck, 48 


Barb. (N. Y.) 92; Waldheim v. Shane, 
9 Oh. Dec. (Reprint) 560, 15 CincLBul 
84. 


[a] Where error is made in arriv- 
ing at the amount due from the buy- 
ers of a banking business to the sell- 
ers at the time the assets are checked 
up. and by reason thereof more is 
paid than should have been paid under 
the contract, an action of assumpsit 
lies to recover the amount overpaid. 
Tyler v. Goddard, 207 Ill. A. 526. 


21, he emaae v. Valencia, 49 Nev: 411, 
248 P 4 
[a] Beton for rule.—Under the 


Uniform Sales Act invalidating cir- 
eumstances such as fraud, misrepre- 
sentation, mistake, duress, and bank- 
ruptey are given the effect they would 
have at common law. Smart v. Va- 
lencia, 49 Nev. 411, 248 P 46. 


22. Coleman v. Modern Miller Pub. 
Co., (Mo. A.) 2138 SW 172. 
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of the market price.?? 

Deficiency in quantity.2* The buyer may recover 
an amount overpaid without knowledge of shortage 
of quantity.°° Hence, where a certain quantity of 
goods is bought and payment is made before the 
buyer has a reasonable opportunity to determine the 
quantity he has received, he may, upon discovery of 
a shortage, recover the excess paid;?° or, where 
goods are bought in mass, the amount of which can- 
not by mere inspection be estimated, for which rea- 
son the quantity bought is inserted in the contract, 
the amount so provided is binding on the parties 
even though an inspection is made, and the buyer 
may recover of the seller a corresponding refund 
for a deficiency in the amount delivered from that 
stipulated by the contract;?* lkewise, he may re- 
cover the contract price per pound for shortage in 
weight, where the goods were purchased for a cer- 
tain amount per pound.?® Where the contract itself 
provides for the contingency of a deficiency of goods 
delivered, such provision, if not a penalty, will be 
enforced;?° thus, where it is stipulated that the 
shortage shall be deducted from the purchase price, 


‘a cause of action for any excess paid will arise upon 


the buyer’s discovery of such shortage,*° and where 
the contract stipulates that the shipper’s weight 
shall govern, but the carrier reweighs and removes 
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the supposed overweight, and transmits the price to 
the shipper, who pays a commission merchant whom 
the purchaser pays for the goods on the basis of the 
shipper’s weight, the purchaser has a right of action 
against the commission merchant for the value of 
the goods removed.*+ Moreover, under a contract 
for the sale of a stated number of bags of sugar at 
an agreed price per pound, where the buyer pays 
before he receives the shipment, he may recover from 
the seller the difference between the weight upon 
which the draft he paid was computed and the actual 
weight of the sugar, even though he received the cor- 
rect number of bags.** As in the case of contracts 
generally,** the seller is not relieved of his obligation 
to repay the unused portion of advance payments by 
the exhaustion of the subject matter.°# 

If by reason of the fraud of the seller the buyer 
pays more than the agreed price he may, of course, 
recover the excess;*° hence, under a contract where 
the vendor agrees to charge the buyer the same price 
for which the goods can be bought elsewhere, but 
fraudulently overcharged him, the purchaser can re- 
cover the amount he paid in excess of the market 
price.?° 

Freight charges which should, under the contract, 
be borne by the seller may, if paid by the purchaser, 
be recovered hy him.®7 


23. Coleman v. Modern Miller Pub. | plaintiffs executed their note for two 


Co., supra. 


24. Failure to deliver part of goods 
see infra § 1064 text and note 42. 


25. Greenfield Box Co. v. Independ- 
ence Veneer, etc., Mfg. Co., 163 La. 
86, 111 S 608. 


26. See cases infra this note. 


[a] Quantity of mineral content. 
—Where platinum was bought and 
paid for as containing a specified per- 
centage of iridium, to determine the 
quantity of which required time and 
the platinum contained less than the 
specified percentage, the buyer was 
entitled to have refunded to him the 
amount paid in excess of its value. 
McNaught v. Keim, 193 NYS 559. 


{b] Weights of metals in ship- 
ment.—An agent of defendants repre- 
sented that in a car of junk there was 
a certain number of pounds of dif- 
ferent kinds of metal consisting of 
brass, copper, white borings, yellow 
borings, brass and iron, and copper 
and iron, and one plaintiff inquired 
what the white borings were and was 
told to investigate the same where 
they were loaded in the car, which he 
did, and plaintiffs after receiving the 
car found there was a shortage in 
weight on several items and very 
much less ‘‘brass’” than the memoran- 
dum called for, and a very much 
greater weight of the item of “brass 
and iron.’ Defendants alleged they 
did not warrant the brass to be free 
from iron and that plaintiffs could 
not recover the shortage because one 
of them inspected the car. It was 
held that the inspection was to ascer- 
tain what was meant by “white bor- 
ings,” the plaintiffs had no opportuni- 
ty to ascertain the weights of each 
kind of metals in the car, and that a 
verdict for plaintiffs was proper in an 
action to recover overpayments. 
Heller v. Illinois Tract. Co., 186 Ill. A. 
327. 

[c] Payment by note.—Plaintiffs 
contracted to purchase certain lumber 
from defendant corporation, and, if 
not shipped out before a specified date, 
to pay for the same on estimate. The 
lumber not having been _ shipped, 


thousand seven hundred dollars to de- 
fendant’s manager, as the estimated 
value of the lumber unshipped, which 
note the manager discounted and held, 
he being the owner of all the stock 
of defendant company, except four 
shares necessary to keep up the cor- 
poration’s organization. It was held 
that, plaintiffs having paid the note, 
such payment constituted an advance- 
ment of the amount thereof to defend- 
ant, and hence, on it appearing that 
the value of the balance of the lum- 
ber did not amount to the sum paid, 
defendant was liable to refund the 
difference to plaintiff. Vollmar, etc., 
Co. v. Bayfield Mill Co., 146 Wis. 412, 
131 NW 899. 


27. Menasha Wooden Ware Co. v. 
Michaelstetter, 145 Wis. 486, 130 NW 
463. 


28. Early-Foster Co. v. William 
Tackaberry Co., (Tex. Civ. A.) 254 
SW 355. 

29. Kilgore v. Skinner, 269 Fed. 
120 [certiorari den 255 U. S. 573 mem, 
41 SCt 376 mem, 65 L. ed. 792 mem]. 


[a] Payment for cattle not ac- 
counted for.—A contract for the sale 
of cattle, which were cut out and paid 
for by the buyer in the fall, required 
the seller to keep and care for the 
cattle on terms. stipulated until 
spring, and deliver them, or the hides 
of any not delivered alive, f. 0. b. 
cars at the railroad by April 25 “or 
pay for said cattle at the purchase 
price.’ The sale was not completed 
by final delivery until the cattle were 
delivered f. 0. b. the cars, and the pro- 
vision requiring seller to pay for 
those not accounted for was not for a 
penalty, but merely a requirement 
that he refund the purchase price 
paid for, them, and valid and enforce- 
able. Kilgore v. Skinner, 269 Fed. 120 
[certiorari den 255 U. S. 573 mem, 41 
Sct 376 mem, 65 L. ed. 792 mem]. 


30. Scheer vy. Clinton Falls Nurse- 
ry Co., 20 N. D. 1, 124 NW 1115. 

31. Payne v. Nash, 92 Okl. 2138, 218 
P 838, 

32. Diamond City Beef Packing, 
ete., Co. v. Murdoch-James Co., 270 


Pa. 455, 113 A 556. 


[a] Reason for rule.—Under any 
other rule the seller could not recov- 
er, no matter how little sugar each 
bag contained. Diamond City Beef 
Packing, ete., Co. v. Murdoch-James 
Co:, 270 Pa. 455, 113 A. 556. 


33. See Contracts § 718 text and 
note 2. 


34. William F. Mosser Co. v. Cher- 
ry River Boom, etc., Co., 290 Pa. 67, 
UZS tA So sfelt "Ca Joys 


[a] Seller agreeing to repay ad- 
vance payment by credits on purchas- 
es of bark is not relieved from an ob- 
ligation to repay the claim for the 
unpaid portion of money advanced, 
because of the exhaustion of the sup- 
ply of bark. William F. Mosser Co. 
v. Cherry River Boom, etc., Co., 290 
PaO, Uso Ae OO sLere aml s 


35. Stout v. Caruthersville Hard- 
ware Co., 131 Mo. A. 520, 110 SW 619. 


[a] Refund of protection price.— 
Where an automobile distributor noti- 
fied its dealer of an increase in list 
price of automobiles, but stated it 
would protect bona fide unfilled retail 
orders on hand, and subsequently re- 
ceived and approved affidavit covering 
sale pending, when the increase was 
made, and received credit therefor 
from the manufacturer, it was. liable 
to the dealer on account of such sale 
for the return of the price protection 
on the automobile. Reliance Auto Co. 
v. Herren Sales Co., 210 Ala. 326, 97S 
837. 


[b] Excess over tank wagon price. 
—Where the contract bound the Sell- 
er to deliver gasoline to the purchas- 
er at the tank wagon price, and the 
seller charged the buyer one cent per 
gallon more than that price, the buy- 
er may recover one cent per gallon 
on each gallon paid for. Gilmore v. 
Texas Co., (Fla.) 129 S 587. 

36. Stout v. Caruthersville Hard- 
ware Co., 131 Mo. A. 520, 110 SW 619. 

Misrepresentation and fraud as giv- 
ing right of action for purchase price 
generally see supra § 1063. 

37. _Greenbaum v, Charles McAdam 
Copy l8i NYS 8164s" 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


§§ 1070-1072] 


Recovery of tax paid. The buyer of goods at a 
stipulated price plus the amount of the manufac- 
turer’s war tax is entitled to recover from the seller 
the amount of the tax when it has been refunded 
to such seller by the government.?8 ‘ 


[§ 1071] 2. Form of Action. Where the buye 
elects®® to avoid the sale*® and reclaim the consid- 
eration paid, he may sue on the common counts,*! 
in assumpsit for money had and received,*? and an 
action for the recovery of the price paid for a chat- 
tel, where under the terms of the agreement the 
buyer could return it if unsatisfactory, is at law in 
the nature of assumpsit for money had and re- 
ceived.*® The buyer, in order to recover overpay- 
ments, may:sue in assumpsit for money had and 
received to recover the amount of such excess.*4 


[§ 1072] 3. Conditions Precedent—a. In General. 
Subject to limitations and qualifications hereinafter 
considered, the buyer must, in order to secure a re- 
turn of the purchase price made, have rescinded 
the contract*® and returned or offered to return the 
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goods, if any, which have been delivered,*® and have 
demanded repayment of the amount paid.*7 Where 
there has been no delivery, a demand therefor may 
be a condition precedent to a rescission,**® and to a 
recovery of the price paid.*® 

Tender or performance by buyer. A tender of the 
price by the buyer is not a condition precedent to 
his action for amounts or deposits paid where there 
has been no delivery and where the contract requires 
repayment on nondelivery,°° or where the seller fails 
to deliver and the time within which he could comply 
with the contract is past,>1 or where the tender would 
have been useless.°? However, where delivery and 
payment are to be concurrent, it is sometimes pro- 
vided by statute,°* that before the buyer can put the 
seller in default he must show an offer and ability 
to receive the goods and pay for them at the place 
appointed.®# 

Recovery of earnest money. A tender of perform- 
ance by the buyer is not necessary in order for him 
to recover earnest money paid where the seller has 


2 Hill 288, 38 AmD 588; 


38. Wayne County Produce Co. v. 
Duffy Mott Co., 244 N. Y. 851, 155 NE 
669 [Loverr Kastner v. Duffy-Mott Co., 
125 Mise. 886, 213 NYS 128 (which 
held the buyer not entitled to recover 
a tax in the absence of a claim that 
the seller was to repay the tax if the 
goods should be declared not taxable, 
or of evidence of fraud, deceit, or mis- 
take of fact) ]. 

[a] Reason for rule.—The promise 
of the buyer was to pay a certain 
price and put the seller in funds to 
pay the tax besides, but when the tax 
was refunded the seller had a right 
to the return of the excess he had 
paid, as the tax was a part of the 
price the seller received from him. 
Wayne County Produee Co. v. Duffy 
Mott Co., 244 N. Y. 351, 155 NE 669. 

39. Remedies available to buyer 
see supra § 1054. 

40. Rescission generally see supra 
§§ 224-282. 

41. Bridges v. Fisk, 53 Cal. A. 117, 
200 P 71; Harriman vy. Richardson, 51 
App. (D. C.) 24, 273 Fed. 752; Fisher 
v. Super Motor Sales Co., 247 Mich. 
485, 226 NW 222. 

[a] Money or property.—A buyer 
after rescinding contract of purchase, 
under which he has paid money or de- 
livered property, may Sue on common 
count to recover it. Macowsky v. Ir- 
vine, 71 Cal. A. 77, 234 P 839. 

{b] Upon seller’s refusal to deliv- 
er, the buyer could recover his down 
payment on common counts. Fisher 
v. Super Motor Sales Co., 247 Mich. 
485, 226 NW 222 [cit Cyc]. 

42. U. S.—Nash v. Towne, 5 Wall. 
689, 18 L. ed. 527. 

Cal.—Mahony v. Standard Gas En- 
Fine | Cone 137) Cal1399,, 202, L46); 
Bridges v. Fisk, 58 Cal. A. 117, 200 P 
dal 

D. C.—Harriman vy. Richardson, 51 
App. 24, 273 Fed. 752. 

Fla.—Evans y. Givens, 22 Fla. 476. 

Mass.—Kimball v. Cunningham, 4 
Mass. 502, 3 AmD 230. 

Mich.—Ripley v. Case, 86 Mich. 261, 
49 NW 46; Murphy v. McGraw, 74 
Mich. 318, 41 NW 917. 

N. H.—Stevens v. Lyford, 7 N. H. 
360; Danforth v. Dewey, 3 N. H. 79. 

N. J.—Glover v. Collins, 18 N. J. 
Li, 232. 


N. Y.—Schank v. Schuchman, 212 N. 
Y. 352, 106 NE 127; Voorhees v. Earl, 
Dubois v. 


[55 C. J.—69] 


Delaware, 4 Wend. 


285. 
ae C.—Page v. Hinstein, 52 N. C. 


Pa.—Callahan v. Gorson, 65 Pa. Su- 
per. 329. : 


S. C.—Byers v. Bostwick, 9 S. C. L. 
75; Martin v.. Howil, 5S: CL. 547; 
Huckson v. Avant, 4S. C. L. 264. 


Tex.—Mueller v. Simon, (Civ. A.) 
183 SW 63. 


[a] WNondelivery.—On the rescis- 
sion by the purchaser of an automo- 
bile of the contract of sale, on the 
failure of the seller to deliver such a 
car aS was contracted for within the 
time agreed on, Such contract ceases 
to exist, and the purchaser may ‘sue 
in indebitatus assumpsit as for money 
had and received for which he had re- 
ceived no consideration, and such 
complaint may be in the form of a 
common count inassumpsit. Bridges 
ve Deftt, 53-Cals AS TN) 200), Bi 71. 


[b] Defective goods.—When goods 
delivered are not of the character or 
quality purchased, the purchaser may, 
upon ascertaining the fact, reject 
them and recover of the seller, as for 
money had and received, the price 
paid in advance. Mueller v. Simon, 
(Tex. Civ. A.)u183 SW 63. 


[ec] Action by buyer against seller 
of goods not yet manufactured to re- 
cover the advance payment after buy- 
er had properly refused to receive the 
goods because they did not conform 
to the requirements of the contract 
which was under seal, is an action 
for money had and received on the 
theory that the contract had been re- 
scinded, and not an action on a sealed 
instrument, and therefore recovery 
may be had on the common counts. 
Harriman v. Richardson, 51 App. (D. 
C.) 24, 273 Fed. 752. 


[d] Where there was total failure 
of consideration for a deposit under 
a contract for the purchase of gas en- 
gines, in that the engines tendered did 
not comply with those to be furnish- 
ed under the contract, a promise on 
the part of the seller that he would 
repay it was raised by law without 
any request, and an action for money 
had and received was maintainable. 
Mahony v. Standard Gas Engine Co., 
187 Cal. 399, 202 P 146. 


[e] Sale by sample.—Where some 
of the goods delivered are of the char- 
acter and quality ordered from sam- 
ple and others are not, the purchaser 
may accept those according to the 


etcw CanaleCo,, 


sample and reject the remainder, and 
recover the purchase price of the re- 
mainder, paid in advance, as for mon- 
ey had and received. Mueller v. Si- 
mon, (Tex. Civ. A.) 183 SW 63. 


[f] For breach of warranty.—Ac- 
tion by purchaser of automobile to re- 
cover consideration paid on breach of 
warranty is properly brought in as- 
sumpsit and not in deceit. Callahan 
v. Gorson, 65 Pa. Super. 329. 


Money had and received generally 
see Money Received 41 C. J. p 26. 


43. Bland v. Peters, 30 OkI. 
120°P 631 [eit Cye]. 

[a] Itis not suit in equity seeking 
to rescind the contract, the return of 
the animal and the recovery of the 
price being within the terms of the 
agreement. Bland v. Peters, 30 Okl. 
KOS AZO Eves 


44. Stout v. Caruthersville Hard- 
ware Co., 131 Mo. A. 520, 110 SW 619. 


798, 


45. See infra § 1074 notes 77-83. 
46. See infra § 1074 notes 84-8. 
47. See infra § 1073 notes 67-76. 
48. See supra § 266. 

49. See infra § 1073 notes 60-66. 
50. Griggs v.. Renault Selling 


Brauch; 179 App. Div. 845, 167 NYS 


[a] Reason for rule.—It would be 
absurd to require a showing of tender 
of payment in an action to recover a 
deposit repayable on nondelivery, 
when defendant had not delivered or 
offered to deliver. Griggs v. Renault 
Selling Branch, 179 App. Div. 845, 167 
NYS 355. 


51. De Bakcsy v. Strain, 61 Cal. A. 
5S, Zibb SP 105: 


52. Prah v. Ebener, 200 Wis. 40, 
227 NW 256. ; 


[a] Tender is unnecessary to au- 
thorize recovery against a dealer re- 
fusing to deliver an automobile and 
refusing to recognize the validity of 
the sale by his agent who misappro- 
priated the purchaser’s deposit, where 
tender would have been useless. Prah 
v. Ebener, 200 Wis. 40, 227 NW 256. 

[b] Where seller was unable to 
deliver title on the date fixed for clos- 
ing the transaction, thereafter the 
buyer need not show any tender to 
seller or show his willingness or abil- 
ity to complete the contract. Greene 
v. Barrett, 238 N.-Y. 207, 144 NE 503. 

53. See statutory provisions. 


54. Weatherman v. Reid, 62 Mont. 
d2ay 200) © Zod, 
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repudiated or rescinded the contract,®®> or where 
the contract provided for his payment to be concur- 
rent with delivery, and the seller not having title 
could not convey.°® 


Recovery of overpayment. Reformation of the 
contract is not a condition precedent to an action 
for the recovery of an overpayment due to a mis- 
taken belief that an inventory of the goods stated 
their cash value.°* A reimbursement of a vendee to 
whom the original buyer resold the goods is not 
necessary to allow an action by such buyer for over- 
payment by reason of shortage in quantity.°*® 


Release of goods held by buyer’s creditor. Where 
a bank holds goods shipped in excess of those ordered 
as security under a credit granted the buyer, he must 
free such goods before he can recover from the seller 
purchase money paid.°® 


[§ 1073] b. Demand. If the goods are to be de- 
livered when called for there must, of course, be a 
demand in order to put the seller in default.°° A 
demand on the agent of the seller and notice to the 
seller of his refusal is sufficient.°' However, a 
demand for performance is unnecessary where it is 
apparent that it would be a vain thing,®? as where 
there has been a prior absolute repudiation by the 
seller,** or where the seller, from whom perform- 
ance is due, has placed it out of his power to perform 
as by selling and delivering the goods to another.®4 
The notice of suit to recover the price is a sufficient 
demand where the duty of the seller to deliver was 
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absolute.°®> Notice to the seller to perform within 
a reasonable time, the time for performance having 


been waived, is not necessary in an action for a de-- 


posit to be returned on the nondelivery of the article 
purchased.®°® 


Demand for return of consideration paid. Gener- 
ally speaking, a buyer on rescinding the sale for 
fraud must first demand a return of what he parted 
with under the contract before he can recover it or 
its value.°’ However, where demand has been made 
for the goods, a demand of the purchase money 1s 
unnecessary before action.*8 Similarly, a demand 
for the purchase money is unnecessary where it 
would be a useless formality,®® as where the Su 
has notified the buyer that he would not repay,’ 
or where the seller has denied’? or unequivocally re- 
pudiated any liability,’ or, the purchase payment 
being partly made by other goods, the seller has sold 
such goods to a third party."* If the consideration 
is to ‘be returned on the return of the article if it 
proves unsatisfactory, a return of the article,’* or 


suit itself7> is a sufficient demand. Furthermore, if 


goods are warranted and are returned to the seller 
as not fulfilling the warranty, no demand for re- 
payment of the price is necessary.’® 


[§ 1074] c. Rescission and Return or Tender of 
Goods. Where a recovery of the price paid is sought 
on the ground of fraud,’’ or defects in the goods,*® 
or for breach of warranty,’® it is essential that there 
should first be a rescission of the sale. So it has 


55. Main v. King, 8 Barb. (N. Y.) | Food Com GSnGali eA. Wisieweni see LOO 76. Green v. Ryan, 242 Ill. A. 466. 
535; Packer v. Steward, 34 Vt. 127. Ray v. Fitzpatrick, 130 lowa 279, 105 77. Barbour v. Hurlburt, 137 Mich. 
56. Hunter v. Radford, 111 Wash.| NW 398; Robinson ‘v. Clark, 20 La.| 534.100 NW 781; Erwin V. Detwiler, 
668, 191 P 794. Ann. 384; ean ae American] 75 N. J. L. 420, 67 A 932; Morrow v. 
fal Where contract for sale of ho- on fetinn Be ope Dh eonuten Ae Rees, 69 Pa. 368. 
tel made delivery of possession and i , : [a] Independent roceedings in 
payment concurrent acts, the buyer | Security of price, wrongfully sold to! equity “to rescind van adenadie ad 


need not tender payment in order 


a third person, the original buyer was 


Where a purchaser of cotton, on dis- 


to recover earnest money paid for 
the seller’s failure to perform with- 
in the time limited, where it was 
known that he was ready and willing, 
but the defendant seller did not have 
title, and so could not at that time 
convey. Hunter v. Radford, 111 
Wash. 668, 191 P 794, 

57. Sheffield v. Hamlin, 26 Hun (N. 
MENEZ. 


58. Denton v. Gill, 102 Md. 386, 62 
A 627, 3 LRANS 465. 


59. Huber v. Lalley vad ie Corp., 
242 Mich. 171, 218 NW 79 

[a] Where buyer eta ten light- 
ing plants and the seller shipped thir- 
ty instead, and a bank validly held 
the twenty plants not ordered as se- 
curity for the buyer’s debt, the buyer 
must obtain the release of such goods 
before he may sue for purchase mon- 
ey paid to the seller. Huber v. Lalley 
Light Corp., 242 Mich. 171, 218 NW 


793. 

60. Andrews v. Cheney, 62 N. H. 
404. : 

61. Osterweil Vv. Congolaated 


Mach., etc., Co., 165 NYS 36 

62. See case infra this “a 
infra notes 63-64 

[a] Where seller has not secured 
title to property on the date set for 
completion of the contract or there- 
after, the buyer need not show any 
demand. Greene v. Barrett, 238 N. Y. 
207, 144 NE 503. 

63. Brewster v. Wooster, 131 N. Y. 
473, 30 NE 489 [rev 58 N. Y. Super. 
10, ‘9 NYS 812]; Packer v. Button, 35 
Vt. 188. 

64. 


and 


Anderson v. Van Camp Sea 


not obliged to make useless demand 
for the goods or to present warehouse 
receipts given him by the seller. 
O’Kane v. North American Distilling 
Co., 171 NYS 275. 

65. Fay v. Fitzpatrick, 130 Iowa 
279, 105 NW 3898. See also Craven v. 
Stone Store, etc., Co., 191 Ill. A. 566. 


66. Griggs v. Renault Selling 
Branch, 179 App. Div. 845, 167 NYS 
300. 

67. Degraw v. Elmore, 50 N. Y. 1; 
Warner v. Wheeler, 1 D. Chipm. (Vt.) 
169, 6°-AmD 717; 

68. Fancher v. Goodman, 29 Barb. 
(N. Y.) 315; Raymond v. Bearnard, 
12 Johns. (N. Y.) 274, 7 AmD 317. 


69. Koehler v. Dennison, 72 Or. 
362, 143 P 649. And see cases infra 
notes 70-73. 


70. Koehler v. Dennison, 
362, 143 P 649. 

71. Evenson v. Keystone Mfg. Co., 
83 Minn. 164, 86 NW 8. 


72. Evenson v. Keystone Mfg. Co., 
supra. 

73. Callahan v. Gorson, 65 Pa. Su- 
per. 329. 

74, Fuller v. Schroeder, 20 Nebr. 
631, 31 NW 109. 

[a] Rejection of goods is a suffi- 
cient demand where the contract pro- 
vides for the repayment, on demand, 
of money advanced if the goods, when 
delivered, were not accepted because 
not of the quality agreed upon. Lil- 
ienthal vy. McCormick, 86 Fed. 100 [aff 
117 Fed. 89, 54 CCA 475]. 

75. Randal v. Mitchell Motorcar 
Co., 263 Pa. 425, 106 A 783. 


72 Or. 


covering that he had been defrauded 
by a substitution of samples, offered 
to restore the property to the seller, 
he could recover back the purchase 
price actually paid, without taking 
any independent proceedings in equity 
to rescind the contract. Cochran vy. 
Meeks, 25 Ga. A. 61, 102 SE 550 [cit 
Cyc. 

78. Childs v. Wilson, 15 La. Ann. 
512; Lucchese v. Goggan, (Tex. Civ. 
A.) 257 SW 584. 


[a] Effect of proof of tender and 
acceptance.—Where the buyer proves 
his tender by parole and by his own 
letter, without objection, and similar- 
ly proves the seller’s acceptance and 
promise to repay, such proof has,.as 
to the seller, the same effect as a writ- 
ten act of retrocession would have 
had. Morris v. Kendig, 15 La. Ann. 
404 


79. Cal.—Wardlow v. Sanderson, 
190 Cal. 417,°218 Py35. 


La,—Richardson v. Johnson, 1 Wa. 
Ann. 389 


pas C.—Carter v. Walker, 31 S. C. L. 


Tex.—Lucchese v. Goggan, (Civ. 
A.) 257 SW 584. 
Eng.—Gompertz v. Denton, 1 


Cromp. & M. 207, 149 Reprint 376, 


[a] No rescission and no war- 
ranties.—In an action by the buy- 
er for the purchase price of a de- 
fective tractor, as for money had 
and received by defendants for the 
use of plaintiff, where there was no 
rescission of the sale and no ex- 
press or implied warranty on the 
part of the vendor, under the stat- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1074] 


been held where there is a nondelivery of the goods, 
a return of the price paid cannot be had until the 
purchaser seeks to annul the contract for the seller’s 
However, a formal rescission may 
not be necessary where the goods prove valueless to 
the buyer, there being a total failure of considera- 
It is sometimes provided by statute*? that 
plaintiff buyer, on the rescission, must have notified 
defendant within a reasonable time of his election 


noncomplianee.®° 


tion.§?! 


to reseind.§3 
Return of goods. 


rescission is for fraud,’* defects 


breach of warranty,§® or on a failure of title,’® al- 


ute which declares that no implied 
warranties exist except those there- 
in provided for, none of which are 
applicable to these facts, plaintiff 
was not entitled to recover. Ward- 
nat Sanderson, 190 Cal. 417, 213 


[b] In special assumpsit it is not 
necessary that there be a rescission 
to recover the price paid, although 
in general indebitatus assumpsit it 
is necessary. Banks v. Hughes, 12 
Sh OA Le aye 
Age Hart v. Adler, 19 la. Ann: 

81. Mahony vy. Standard Gas En- 
gine, Co., 187 \Cal--399,. 202 Pe 146; 
Espe v. McClelland, 208 Iowa 512, 
226 NW 130. 

82. See statutory provisions. 


83. Collins vy. Skillings, 224 Mass. 
275, 112 NE 938, AnnCas1918D 424. 


84. Ky.—Hauss v. Surran, 168 Ky. 
686, 182 SW 927, LRA1916D 997. 


Mo.—Jones v. Norman, (A.) 24 SW 
Ca) 194. 


Pa.—Morrow v. Rees, 69 Pa. 368. 


Se_C)—— Wharton ava © tara, 11 oS: 
Cr lusnGo, 


Vt.—Warner v. Wheeler, 1 
Chipm. 159, 6 AmD 717. 


[a] Even though it is useless to 
buyer, unless it be absolutely worth- 
less, it must be returned to the sell- 
er before he can recover the price 
paid. Hauss v. Surran, 168 Ky. 686, 
182 SW 927, LRA1916D 997. 


[b] Fact that extras sold with 
automobile were of small value does 
not relieve buyer of necessity of ten- 
dering return. thereof before suing 
for the purchase price. Jones v. 
Norman, (Mo. A.) 24 SW (2d) 191. 


85. Hamilton v. Vice, (Ala.) 129 
S865) (Canada\‘Farm Impl. Co.-yv. 
Alberta Fdy., ete., Co., (Alta.) [1927] 
2 DomLR 871. 


[a] Tender to other than contract- 
ing party.—One who purchases a 
manufactured article from a dealer, 
taking at the same time a collateral 
contract guaranty from the manu- 
facturer, cannot, by tendering the 
property to the manufacturer, recov- 
er from him the money paid to the 
dealer for the article, for the rule 
manifestly contemplates‘a tender to 
the other contracting party, the ven- 
dor. Johnson v. Whitman Agricul- 
tural Co., 20 Mo. A. 100. 

Restoration of goods as condition 
to rescission generally see supra §§ 
257-266. A 

sé. Ala.—Cozzins v. Whitaker, 3 
Stew. & P. 322. 

Ind.—Baldwin v. Marsh, 6 Ind. A. 
533, 33 NE 973. ‘ 
Me.—Garland v. 

528. 

Miss.—National Cash Register Co. 
v. Hude, 119 Miss. 36, 80 S 378, 7 
ALR 990. 


D. 


Spencer, 46 Me. 


The buyer must, provided the 
goods are of any value,®* return or offer to return 
them to the seller on such rescission®® as where the 
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though, in the latter case if the failure is only to a 
part of the goods, he may retain so much as he has 
secured title to.°° 
tract, a nondelivery of a part of the goods will not 
support a recovery of any part of the purchase mon- 
ey, where the goods delivered are not returned.®? 
However, where the action is based on a rescission 
by the seller, the buyer electing to accept the situa- 
tion in which the seller has placed himself, the rule 


Likewise in an entire sales con- 


that one must return what he has received does not 


apply.°? 


in the goods,** 


When a recovery of an overpayment due 
to deficiency in quantity is sought, a rescission or 
return of the goods is not necessary. 
turn or offer to return is necessary if the goods are 
actually worthless,°* or have been seized and con- 


And no re- 


Mo.—Jones v. Norman, (A.) 24°SW: American Radio, etc., Corp., 263 Mass. 


(2d) 191. 
N. J.—Erwin v. Detwiler, 
J. : 420; 67 A. 932. 
Okl.—Viking Refrigerators v. 
Meachin, 145 Okl. 76, 291 P 521. 


Pa.—Morrow v. Rees, 69 Pa. 368. 


Vt:.—Warner v.- Wheeler, 1 
Chipm. 159, 6 AmD 717. 

[a] Buyer’s sale of part of goods. 
—The buyer of a cow and a calf 
for one price rescinding for the sell- 
er’s fraud cannot recover the pur- 
chase money after selling the calf, 
for by performing this act, incon- 
sistent with the relation of bailee, 
which he assumes on the rescission, 
he disables himself to return the 
property and defeats his action to 
recover the price. Hamilton v. Vice, 
(Ala.) 129 S 36. 

87. Bloodgood v. Wilson, 10 La. 
Ann. 302; Condon v. Hughes, 92 Mich. 
36%, D2 eee 638; Wharton v. O’Hara, 


TD aN 
Mc- 


D. 


11°S2 Co Ls 653) Drummond. v. -Al- 
len Nat. Bank, (Tex. Civ. A.) 152 
SW 739. 

[a] If contract is entire a recov- 


ery cannot be had for a part of 
the goods which prove to be defec- 
tive, where because of use all the 
goods cannot be returned. Stelwagon 
v. Wilmington Coal-Gas Co., 16 Del. 
184, 42 A 449. 


[b] Severable contract.— W here 
various articles of furniture are sold 
each at a separate price, which is 
paid, and the purchaser, after all 
have been delivered, finds that one 
of the articles does not conform to 
the agreement and returns it, he may 
recover the amount paid for it with- 
out returning the other articles. 
Manning v. Humphreys, 3 E. D. Smith 
CNV GYe) 2s 


{c] Sufficiency of notice and of- 
fer to return.—Where certain goods 
arrive at their destination in a worth- 
less condition, a letter to the sell- 
er stating the condition of the goods 
and requesting him to come and take 
them away and the latter’s answer 
declining to do so but insisting that 
the goods are in good condition con- 
stitute a sufficient notice of the 
worthlessness of the goods and of- 
fer to return them. Stone v. Frost, 
6 Lans. 440 [aff 61 N. Y. 614]. 

gs. Ala.—Cozzins v. Whitaker, 3 
Stew. & P. 322. 

Ark.—Plant v. Condit, 22 Ark. 454. 

Iowa.—Hoffman v. Hampt@n Inde- 
pendent School Dist., 96 Iowa 319, 
65 NW 322. 

Ky.—Louisville Music, 
O’Nan, 233 Ky. 306, 25 SW (2d) 726; 
Hauss v. Surran, 168 Ky. 686, 182 
SW 927, LRA1916D 997; Ruby Car- 
riage Co. v. Kremer, 81 SW 251, 26 
KyL 274. : 

La.—Castellano v. Peillon, 2 Mart. 
N. S. 466 (where the slave purchased 
was a runaway). 

Mass.—Raymond Syndicate, Inc. v. 


etc., ee v. 


147, 160 NE 821; Collins v. Skillings, 
224 Mass. 275, 112 NE 938, AnnCas 
1918D 424. 


Mo.—Walls v. Gates, 6 Mo. A. 242. 
at C.—Ashley v. Reeves, 13 S. C. L. 
Tex.—Lucchese 
A.) 257 SW 584. 


[a]. Buyer must exercise no fur- 
ther dominion over goods, unless it 
be at the seller’s request to enable 
him to make the articles conform to 
the warranty. Lucchese v. Goggan, 
(Dexy Civay Ay), 250 (Swi sas 


[b] In special assumpsit, to re- 
cover the price paid, it is not neces- 
sary to prove a return of the proper- - 
ty, although in general indebtitatus 
assumpsit it is necessary. Banks v. 
Hughes, 12S. C. L, 537. 


v. Goggan, (Civ. 


[ec] Under Uniform Sales Act the 
return of goods is a condition pre- 
teen Frieder v. Rosen, 147 NYS 

[ad] Return impossible.-—Where a 
slave, sold under implied warranty 


of soundness, had an incurable dis- 

ease at the time of the sale, dying 

shortly thereafter, the price may be 

recovered without a showing of any 

vender back. Cottle v. Wilson, 1 La. 
nn. 4, 


89. Gunnell v. Dade, 11 F. Cas. No. 
5,869,171 Cranch ©, (©. 4272 


90. McKnight v. Devlin, 52 N. Y. 
399, 11 AmR 715. 


[a] Failure of title to part of 
goods.—A vendee of personal prop- 
erty, in case of failure of title to a 
portion thereof, is not bound to re- 
scind the contract in toto, but may 
retain so much as he has secured a 
title to, and recover damages for the 
loss of the _ residue. McKnight v. 
Devlin, 52 N. Y. 399,12 AmR 715. 


91. Miner v. Bradley, 22 Pick. 
(Mass.) 457. 
92. Brewster v. Wooster, 131 N. 


Y. 473, 30 NB 489. 


{a] Thus, where the buyer can- 
not, return a part of the goods re- 
ceived in specie because he sold part 
of them, in accordance with the con- 
tract, the money received from such 
sale may be applied as so much of 
the consideration returned and the 
recovery may be limited to the ex- 
cess. Brewster v. Wooster, 131 N. 
Y. 473, 30 NE 489. 


93. Cushing v. Rice, 46 Me. 303, 
71 AmD 579; Scheer v. Clinton Falls 
Nursery Co., 20 N. D. 1, 124 NW- 1115. 

94 Kan.—Smith v. McNair, 19 
Kan. 330, 27 AmR 117. 

Mo.—Wilder v. Cake Cone Co., (A.) 
259 SW 5038. 

N. Y.—Maas v. Scharbach, 13 Mise, . 
215, 34 NYS 234. 

Pa.—Morrow v. Rees, 69 Pa. 368. 

Tex.—Avery Co. v. Staples Mercan- 
tile Co., (Civ. A.) 183 SW 43. 
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fiscated by the government for nonpayment of duties 
by the seller,®® or if the seller declares that he will 
not receive the goods if tendered.®® 
failure to return the goods affect the buyer’s right 
of action if it was done at the seller’s request;°? 
nor can a seller who has fraudulently induced the 
buyer to return the goods, which were not as war- 
ranted, question the effectiveness of the return as a 
compliance with the contract.°8 Where by the terms 
of the contract the buyer has the option of return- 
ing the goods, a return is necessary to support an 
action for recovery of the price paid;°® but if the 
goods are merely delivered to be tested and accepted 
if satisfactory there need be no return or tender,* 
as it is sufficient if the buyer gives notice to the 
seller within a reasonable time that they are not 
satisfactory and that he refuses to accept them with- 
Recovery will not be 
barred by a failure of the buyer to return the goods 
to the depot where he received them, where he re- 


out actually returning them.? 


fused acceptance by notifying the 


were held upon the buyer’s premises at the seller’s . 
risk and the seller did not ask for their return.’ If, 
however, after the failure of the seller to remove the 
goods, the buyer utilizes them, he renders himself 
liable for its reasonable value as an offset to his 


demand for the price paid.+ 


[a] No rescission or return.—A 
“buyer of ice cream cones found unfit 
for human food, the sole purpose for 
which they were manufactured and 
sold, is not required to rescind the 
contract or tender back the cones to 
recover the full purchase ees paid. 
Wilder v. Cake Cone Co., (Mo. A.) 
259 SW 503. 


95. Hamrah v. Maloof, 127 App. 
Div. 331, 111 NYS 509. 


96. Vandermark v. Kansas Moline 


Plow Co., 114 Kan. 6, 216 P 829; Sny- 
der v. Markham, 172 Mich. 693, 138 
NW 234; Schultz v. O’Rourke, 18 


Mont. 418, 45 P 634. 


97. Chickering v. 
Ala. 528. 

[a] Where goods were offered to 
seller, who assented to take them 
back but requested the buyer to re- 
tain them until they should get out 
some new and better article of the 
same kind, and the buyer, after wait- 
ing a year, declined to take the new 
article, if it should be sent, and sued 
for his money paid, his failure to re- 
turn the goods would not affect his 
right of action. Chickering v. Brom- 
berg, 52 Ala. 528. 


98. O’Rear v. Walker, 200 Ala. 41, 
75 S- 353. 


[a] Estoppel.—Where the buyer 
is induced by false representations 
of the seller to return an engine 
which has proved not to be as war- 
ranted to the seller as agent for a 
manufacturer, the seller is estopped, 
in an action for the purchase money 
paid, to question the return as com- 
pliance with the contract. O’Rear v. 
Walker, 200 Ala. 41, 75 S 353. 


99. Henderson v. Wheaton, 139 
Tll. 581, 28 NH 1100 [aff-40 111. A. 538, 
and dist Clark v. Weis, 87 Ill. 438, 
29 AmR_ 60]. See also George v. 
Braden, 70 Pa. 56 (where the seller 
of stock agreed that he would take 
it back and return the price if re- 
quested, and delivered a certificate, 
it was held that the buyer could re- 
cover the price without tendering the 
certificate, but that he must return 
- it or file it in court before execution 
could issue). 

1. Chicago Pneumatic Tool Co. vy. 


Bromberg, 52 


SALES 


Neither will a 


paid.* 


the goods. 


connection with 
seller that they 


Sims, 90 Ark. 583, 119 SW 1118; Mul- 
cahy v. Dieudonne, 103 Minn. 352, 115 
NW 6386; City Light, etc., Co. v. St. 
Mary’s Mach. Co., 170 Mo. BAY 224, 156 
SW 88. See also Emmerich v. Joliet 
Oil Tract. Co., 206 Ill. A. 415. 


[a] Where seller of engine paid 
freight and installed it, and_ there 
could be no inspection before its in- 
stallation, the buyer on the engine 
failing to come up to the contract 
was not required to return it to the 
seller at his place of business to 
make a tender there to recover the 
price paid and the notes given for the 
unpaid price. City Light, ete., Co. 
v. St. Mary’s Mach. Co., 170 Mo, A. 
224, 156 SW 83. 


2. Chicago Pneumatic Tool Co. v. 
Sims, 90 Ark. 588, 119 SW 1118; Mul- 
eahy v. Dieudonne, 1038 Minn. 352, 115 
NW 6386. 


[a] Under contract of sale of ma- 
chine, by which seller “agrees and 
binds itself to take back such ma- 
chinery and to refund’ the purchase 
money, if the machinery fails to do 
as guaranteed, the purchaser, finding 
on a test that it is not according to 
warranty, and notifying the seller 
that he declines to accept it, may sue 
for the purchase money, without of- 
fering to return the machine, the sell- 
er, however, having a right to re- 
take it. Chicago Pneumatic Tool Co. 
v. Sims, 90 Ark. 583, 119 SW 1118. 


3. Lake v. Western Silo Co., 177 
Iowa 735, 158 NW 673. 


4 Nunn Vi. Brillhart, (Tex. 


Commn, A.) 242 SW 459 [aff (Civ. 
A.) 230 SW 862]. 
[a] Where heating system  in- 


stalled under guaranty by the seller 
to remove it if it failed to comply 
with warranties and return the buy- 
er’s payments was not as warranted, 
and the buyer waited over six months 
for the seller to remove or remedy 
the system, retention of it by the 
buyer, who used it as a basis for 
constructing an adequate system, 
rendered him liable for its reason- 
able value as. an offset to his demand 
for return of the purchase price. 
Nunn vy. Brillhart, (Tex. Commn. A.) 
242 SW 459 [aff (Civ. A.) 230 SW 


Condition of goods. 
dered must be in substantially the same condition as 
when the buyer received them,® and this rule ap- 
plies, even though damage to the goods was not the 
result of the buyer’s negligence.+°? 


[§ 1075] 4. Defenses and Counterclaims. 
matters of defense have been already discussed in 


of a right of action.1+ 
action based upon nondelivery that the buyer took 
the risk of delivery,'? but where the seller has never 
been in a position to make delivery, and has not 
offered it, he cannot contend that time was of the 
essence of the contract.1% 


[§§ 1074-1075 


Conditional offer to return. The right of the buy- 
er rescinding the contract to hold the goods until 
returned to status quo is said to be well established.°® 
And the Uniform Sales Act provides® that, in the 
case of a breach of warranty, the buyer may make 
his return of the goods conditional on the concur- 
rent return of the amount of the purchase price 
Also, if latent defects are discovered by the 
buyer, after making part payment, he may demand 
the return of the amounts paid before giving up 


The goods returned or ten- 


Many 


the consideration of the existence 
It may be a defense to an 


Where the goods were 


862]. 


5. Auto Brokerage Co. v. Ullrich, 
(ONG Woy alee Wea 


[a] Until reimbursed for freight. 
—Furniture delivered not being that 
ordered, the buyer need not return it 
on discovering the error, but has the 
right to hold it until reimbursed for 
freight. Wellington ‘Stone Co. v. 
Thomas, 11 La. A. 242, 123. S 410. 

6. Uniform Sales Act § 69 (4). 

[a] “If the price or any part 
thereof has already been paid, the 
seller shall be liable to repay so 
much thereof as has been paid, con- 
currently with the return of the 
goods, or immediately after an of- 
fer to return the goods in exchange 
for repayment of the price.’ Uni- 
form Sales Act § 69 (4) [quot Wilson 
v. M. Werk Co., 104 Oh. St. 507, 136 
NE 202, 24 ALR 1438]. 


7. Eeinman v. Weil, 105 Misc. 298, 
173 NYS 11; Levy v. Chonavitz, 16s 
NYS 658; ‘Land Finance Corp 
Sec rie Electric Co., 102 Vt. 73. 146 


Buyer’s lien for breach of warran- 
ty see supra § 1055. 


8. Stewart v. Smith, 138 S. C. 124, 
135 SE 801. 


9. Collins v. Skillings, 224 Mass. 
275, 112 NE 938, AnnCas1918D 424; 
Ebner v. Haverty Furniture Co., 128 
S. Ci 151, 122 SBE 578. 


Return to status quo upon rescis- 
sion generally see supra §§ 257-266. 


10. Ebner v. Haverty Furniture 
Cog 12Suse Or Lol el 2 2a bo. 


[a] Reason for rule.—To allow 
the buyer to turn back on the sell- 
er, property in a damaged condition, 
for which damage the seller was in 
no wise responsible, and recover the 
amount of the purchase price would 
be to saddle the loss of such dam- 
age upon the seller, a manifest in- 
justice. Ebner v. Haverty Furniture 
Co., 128 S.C. 151, 122 ‘SHS 78? 


11. See supra §§ 1056-1070. 
12. Leau v. O’Hara, HOES Ge TOR 


13. Barham vy. Vickers, 122 Wash. 


439, 210 P 803. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1075-1077] 


defective,'* the seller’s good faith,*® or the fact that 
he ordered the best material for the manufacture 
of the goods,!® or the further fact that those to 
whom the buyer resold the goods did not require 
him to refund,!7 are no defenses. Neither is the 
buyer’s knowledge of the defect a defense to an action 
to recover the purchase money paid if there was an 
express agreement that the defect would be reme- 
died.t® Nor will a deduction on an article, repre- 
sented to have been slightly used, when in reality it 
was totally unfit for use, defeat a recovery of the 
purchase price paid.t® Nor may the seller deny the 
buyer’s right to recover the invoice price of goods 
through mistake for goods which he refused on the 
ground that the buyer failed to minimize the dam- 
ages, where the seller went on the ground and took 
charge of the goods himself.?2° The seller of goods 
under an absolute warranty, who sold the note given 
him in part payment, cannot defend by maintaining 
that the buyer must wait suit by the holder of the 
note and interpose the defense of breach of war- 
ranty therein.?! A tender of the amount paid by the 
buyer is no defense to the action,?? but merely pre- 
eludes a claim for interest;?2 and the mere negli- 
gence of the buyer in discovering a mistake which 
resulted in overpayment will not prevent a recovery 
of the excess.2* The seller’s lability for payments 
made in excess of the quantity delivered is not af- 
fected by the act of the bank, even at the buyer’s 
direction, in applying credit on the note the seller 
had delivered to it as collateral.?® 


Defendant’s ‘counterclaim. Before the seller may 


14. Breach of warranty see su- 
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) 


er resulting from his having received 
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recover damages on his counterclaim, he must plead 
and prove his ability and willingness to perform,”° 
although he need not show a tender of the goods, 
where such would have been useless.27 Under the 
Uniform Sales Act, the seller of goods, sued for a 
deposit made thereon, cannot counterclaim for the 
balance of the purchase price where he sold the prop- 
érty to another and gave the buyer notice that he 
was not holding the goods for his account#* The 
seller may also counterclaim for and recover profits 
to the buyer from his use of defective goods which 
he had not accepted.” 


[§ 1076] 5. Time To Sue and Limitations. Rules 
governing limitations of actions generally®°® are ap- 
plicable to actions for the recovery of purchase price 
paid.?! Actions must not be premature.*? 


Laches. The right to rescind a contract must be 
exercised promptly,** for a buyer guilty of laches 
in seeking rescission because of defects will lose his 
right of recovery;** yet the buyer’s delay in institut- 
ing suit, after demanding reimbursement immedi- 
ately on the discovery of a shortage, does not war- 
rant a defense of laches.*® 


[§ 1077] 6. Parties.2*° Purchasers from the buy- 
er are not necessary parties in an action for over- 
payment;°* furthermore they cannot sue the orig- 
inal seller for the recovery of the price paid,?® in 
the absence of proof of any agency of the buyer for 
the seller®® or other connection of the buyer with 
him other than merely as buyer,*® or of fraud for 
which the seller is responsible.4! The buyer, who 
alone could require delivery, may maintain suit where 


any jewelry not selling readily might 


pra § 1066. 
Defects in goods see supra § 1065. 


15. Farmer vy. Fisk, 9 Rob. (La.) 
ode 
16. George Lawley, etc., Corp. v. 


Park, 138 Fed. 31, 70 CCA 399. 


17. Hixson v. Cook, 130 Ark. 401, 
197 SW 698. 


18. National Computing Scale Co. 
v. Eaves, 116 Ga. 511, 42 SE 783. 


19. Avery Co. v. Staples Mercan- 
tile Co., (Tex. Civ. A.).183 SW 43. 


[a] Where seller of motor truck, 
representing that it had been used 
only occasionally for demonstrating, 
deducted fifty dollars from the price 
of two thousand one hundred dollars, 
the deduction is no ground for de- 
feating an action by the buyer to re- 
cover the purchase price, the truck 
being secondhand and wholly unfit 
for use. Avery Co. v. Staples Mer- 
eantile Co., (Tex. Civ. A.) 183 SW 43. 


20. Clement Grain Co. v. Border 
Wholesale Commn. Co., (Tex. Civ. A.) 
237 SW 596. d 

21. Hoyer v. Good, 182 Iowa 148, 
161 NW 691. 

22. Raymond vy.  Bearnard, 
Johns. (N. Y.) 274, 7 AmD 317. 

23. Raymond vy. Bearnard, supra. 

Interest recoverable see infra § 
1087 text and notes 21-26. 


12 


24. Devine v. Edwards, 87 Ill. 177. 
25. George v. Emery, 18 Wyo. 352, 
HOT els 


[a] Where seller of designated 
number of cattle, to be ascertained by 
a counting, took a note for a part “of 
the unpaid price, and delivered the 
same to a bank as collateral, and then 
failed to deliver the designated num- 
ber of cattle, the fact that the bank 
applied a credit on the note, whether 
by the direction of the buyer or not, 
did not affect the liability of the sell- 


more than the sum he was entitled 
to for the cattle delivered he being in 
no better position than if the full 
amount of the price had been paid at 
the time of sale and he had failed to 
deliver all of the cattle. Géorge v. 
Emery, 18 Wyo. 352, 107 P 1. 


26. Tamargo v. Silberstein, 
Misc. 81, 210 NYS 40. 


[a] Buyer’s failure to give ship- 
ping instructions does not relieve the 
seller from pleading and proving his 
ability to deliver goods in order to 
recover damages upon his counter- 
claim. Tamargo v. Silberstein, 125 
Misc. 81, 210 NYS 40. 


27. See case infra this note. 


[a] Buyer’s failure to give ship- 
ping instructions excuses the seller 
from the useless act of tender of the 
goods. Tamargo v. Silberstein, 125 
Mise. 81, 210 NYS 40. 


28. E. H. Gallagher Trucking Co. 
v. Hudford Co., 169 NYS 83. 


29. See infra § 1087 note 41. 


30. Limitations of actions general- 
ly see Limitations of Actions 37 C, J. 
p 666 et seq. 


31. See case infra this note; 
infra note 32. 


[a] In Philippine Islands the pe- 
riod of four days after delivery with- 
in which the seller might:bring an 
action for defects in quality, under 
Code Comm. par 2 art 336, has been 
abrogated by Code Civ. Proc. § 43 in 
relation with § 39. Ban Kiat v. At- 
kins, 44 Philippine 4. 


32. See cases infra this note. 


[a] Actions not prematurely 
brought.—(1) Where a contract of 
sale of jewelry provided that within 
five years any article not giving sat- 
isfaction might be returned, and that 
a new one would be furnished in its 
place and it was also provided that 


125 


and 


be exchanged within one year from 
the date of the invoice, and that the 
seller agreed to redeem all the goods 
remaining on hand at that time for 
cash, it was held that the term “at 
the expiration of this agreement” re- 
ferred to ‘‘within one year from the 
date of the invoice,’ and not to the 
five-year warranty, and that an action 
might be brought by the buyer for the 
price of the goods remaining on hand 
one year from the date of the invoice. 
Gilfoil v. Western Mfg. Co., 108 Minn. 
193, 121 NW 904. (2) An action is 
not prematurely brought, even though 
instituted within two days after the 
time for delivery where the delivery 
was to be made “on or about” that 
date. Herring Motor Co. v. Belin, 38 
Ga. A. 756, 145 SE 474. 


33. Baldwin v. Van Deusen, 37 N. 
Y. 487, 5 Transcr. .A. 18. 


34. Rider 'v. Right, 10 La. Ann. 127; 
Mills Novelty Co. v. Spurdis, (Tex. 
Civ. A.) 29.SW (2d) 893. 


[a] Repudiation of contract, re- 
turn or tender of defective goods, and 
a demand for the money paid should 
be made by tHe buyer as soon as pos- 
sible, for if he keeps the goods sev- 
eral months, with full knowledge of 
the facts, and speculates on the pos- 
sibility of rectifying the ‘defects, ‘he 
may recover. Condon vy. Hughes, 92 
Mich. 367, 52 NW 688. 


35. Greenfield Box Co. v. Independ- 
dence ‘Veneer, etc., Mfg. Co., 163 La. 
86, 111 S 608. 


36. Generally see Parties 47 C. J. 
p 1 et seq. 


37. Reed v. McDonald, 1 Cal. A. 
458, 82 P.639. 


38. Bonsall v. Karez, 142 Md. 432, 
121 A 154. 


39. Bonsall vy. Karez, supra. 
40. Bonsall v. Karcz, supra. 
41. Bonsall v. Karez, supra. 
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the seller did not assent to the buyer’s assignment 
of his contract, and hence the assignee did not sup- 
plant him as a party.*? A third person is not a prop- 
er defendant in an action by the buyer for the re- 
eovery of overpayments where only an agent of the 
seller to receive payment;**® nor is a third person a 
proper defendant in an action on rescission to re- 
cover the price for a purchase of goods from an in- 
fant on the false representations of both the infant 
and the third person, where the third person neither 
owned the goods nor received any of the price.*# 
The depositary of earnest money sought to be re- 


covered is a necessary party.*® 


42. Cochrane v. Forbes, 257 Mass. 
135, 1538 NE 566. 


43. Maxwell, Ltd. v. Nova Scotia 
Bank, 63 Ont. L. 323, [1929] 1 DomLR 
616. 

[a] Bank is not proper party de- 
fendant in an action by the buyer who 
paid for goods on an estimate that 
proved to be excessive, the goods be- 
ing pledged to the bank, payment 
made to the bank and credited to the 
seller’s account, the bank being only 
the agent of the seller to receive pay- 
ments; hence the overpayments are 
not recoverable from it. Maxwell, 
Ltd. v. Nova Scotia Bank, 63 Ont. L. 
323, [1929] 1 DomLR 616. 


44. Patterson v. Kasper, 182 Mich. 
281, 148 NW 690, LRA1915A 1221. 


45. Morgan vy. Ellis Variety Stores, 
168) Ga: 1078, 123 S 717. 


46. See Pleading 49 C. J. p 1. 


47. See-.cases infra notes 48-66, 
and infra § 1079. 
’ 48. San Luis Obispo Bank v. Wick- 
‘ersham, 99 Cal. 655, 34 P 444;. Miller 
v. Van Tassel, 24 Cal. 459; Mahoney 
v. Schiller, 202 App. Div. 776, 195 NYS 
20; Valenhoff v. Aponte, 28 PortoRico 
338; Sanders v. Chaddick, 
Commn., A.) 267 SW 248. 


[a] Legal conclusions or evidence 
should not be stated.—Mahoney_v. 
Schiller, 202 App. Div. 776, 195 NYS 
20. : 


{b] Allegations held sufficient to 
state cause of action for return of 
purchase money paid.—Pennell v. 
Stanley W. Smith, Inc., 204 Cal. 540, 
269 P 171; Richards v. Jarvis, 41 Ida. 
237, 238 P 887; Hoyer v. Good, 182 
Iowa 148, 161 NW 691; Urdang v. 
Posner, 220 App. Div. 609, 222 NYS 
396 [aff 247 N. Y. 565 mem, 161 NE 
184 mem]; Rountry v. Hosp, 131 
Misc. 390, 226 NYS 715; Mosser Co. 
v. Cherry River Boom, etc., Co., 290 
Pa. 67, 138 A 85; Smith v. Boney, 
(Tex. Civ. A.) 245 SW 479 (allegation 
held to state good cause of action, 
although general in terms). 


{c] Allegations held insufficient to 
state cause of action.—Way v. Kirk- 
patrick Lumber, etc., Co., 20 Ala. A. 
486, 103 S 94; Wardlow y. Saniderson, 
190),Gal, 417, 213. P 35;. Opler _v,,.Cey- 
lon Cocoa, etc., Co. 175 NYS 829; 
August v. Smith, 1 Pa. Dist. & Co, 804. 


[d] Where recovery is sought for 
invalidity of sale, the purchaser of an 
automobile does not state a cause of 
action where he fails to plead the 
statute relating to such transfers of 
secondhand automobiles. Sanders 
v. Chaddick, (Tex. Commn. A.) 267 
Sw 248 [rev (Civ. A.) 250 SW 722]. 


[e] In action by buyer of goods, 
who had greater quantity delivered 
than he had ordered, to recover, as 
money had and received, the _ price 
which he had paid in advance for an 
opportunity to inspect, the petition, 
not alleging that plaintiff rejected 
the goods, refused to accept, tendered 
them back, or notified the seller that 
2a ERS Bede Es OS SSE CPE 
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sideration.*7 


plaintiff held them subject to his or- 
der, was insufficient against general 
exception. Mueller v. Simon, (Tex. 
Civ. A.) 183 SW 638. 

[f] Goods being wholly consumed, 
a complaint is insufficient where it 
does not_show that it is against good 
conscience to permit defendant to re- 
tain the money paid, there being no 
allegation in the complaint of any dis- 
parity between the value received by 
plaintiff and the price paid by him. 
Schank v. Schuchman, 212 N. Y. 352, 
106 NE 127. 


{g] Complaint held not demurra- 
ble.—In a suit by the buyer to rescind 
a contract for the purchase of per- 
sonal property and for the return of 
deposit on the purchase price, the 
complaint alleging that the sellers 
were unable to comply with their part 
of agreement was sufficient on de- 
murrer, regardless of failure to al- 
lege performance or tender of per- 
formance. Richards v. Jarvis, 41 Ida. 
237, 238 P 887. 

49. San Luis Obispo Bank vy. Wick- 
ersham, 99 Cal. 655, 34 P 444; Erwin 
v. Detwiler, 75 N. J. L. 420, 67 A 932; 
Mahoney vy. Schiller, 202 App. Div. 
776, 195 NYS 20; Rountry v. Hospital, 
131 Mise. 390, 226 NYS 715. 


[a] Sufficiency of allegations to 
show rescission.—(1) A complaint 
which alleges that plaintiff returned 
a horse which he had purchased from 
defendant and demanded, a return of 
his money on the ground that the 
horse was not as represented, and that 
defendant accepted and retained the 
horse and promised to repay the mon- 
ey by a stated time, shows a complete 
rescission of the contract of sale, and 
states a cause of action for the recov- 
ery of the price paid. Kendall :v. 
Hardebeck, 163 Ind. 373, 71 NE 957. 
(2) But in an action to recover money 
paid for bonds on the ground that the 
purchaser has rescinded the sale for 
fraud, it is not sufficient to show an 
offer, more than a year after the sale, 
to assign all right, title, and interest 
of the purchaser in the bonds, the ex- 
tent of such interest being left indefi- 
nite. Erwin v. Detwiler, 75 N. J. L. 
420, 67 A 932. 


50. Whitesides v. Drage, 56 Ind. A. 
679, 106 NE 382; Stauffer v. Mathison 
Motor Co., 207 Iowa 10388, 221 NW 
918. 


fa] Mutuality of cancellation.—A 
complaint that plaintiff ordered a 
chassis and deposited one hundred 
dollars “on account thereof,” and 
thereafter canceled the order and de- 
fendant refused to deliver such sum, 
which did not state that defendant 
acquiesced in the cancellation, was 
fatally defective. E. H. Gallagher 
Trucking Co. v. Hudford Co., 169 NYS 
83. 

51. See cases infra this note; and 
notes 58, 57 

[a] Petition held demurrable (1) 
for failure to show restoration of 
status quo. Stauffer v. Mathison Mo- 


[§ 1078] 7. Pleading—a. In General. 
eral rules of pleading in civil.actions elsewhere dis- 
cussed*® apply in actions of the character under con- 


Complaint, declaration, or petition. 
must allege all the material facts on which his right 
of recovery is based,*® including facts sufficient to 
show a proper rescission*® or mutual abandonment,°*° 
and a return or offer to return the goods.°? 
ground of the action is fraud, it must be substan- 
tially alleged,®? and it should also be alleged that 
the goods were returned or tendered in return,°® or 
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The gen- 


The buyer 


If the 


tor Co., 207 Iowa 1038, 221 NW 918. 
(2) For failure-to allege return of 
parts where a sales contract gave the 
buyer the right to return certain 
goods at cost within thirty days after 
cancellation. Ford Motorear Co. v. 
Rackley, 65 Okl. 288, 166 P 427. 


[b] If plaintiff relies on waiver of 
return of the goods, he must plead it. 
—Kinkead v. McCormack Harvesting 
Mach. Co., 106 Iowa 222, 76 NW 663. 

[c] Where property has been 
wholly consumed, and therefore can- 
not be returned, plaintiff’s petition, to 
be sufficient, must show that the re- 
tention of the purchase money, the 
recovery of which the buyer is seek- 
ing for the seller’s fraud, is against 
good conscience; and this is not 
shown in the absence of an allegation 
of some disparity between the value 
and the price. Schank vy. Schuchman, 
212 N. Y. 352, 106 NE 127. 


52. Mahoney v. Schiller, 202 App. 
Div. 776, 195 NYS 20; Evertson v. 
Miles, 6 Johns. (N. Y.) 138; McKin- 
ney v. Fort, 10 Tex. 220. 


,{a] Bad faith.—In an action for 
repayment of the purchase price on 
rescission for misrepresentation, de- 
fendant’s mala fides need not be al- 
leged. Continental Ins. Co. v. Equi- 
ce Trust Co., 127 Misc. 45, 215 NYS 


[b] Damages need not be alleged. 
Weve na v. Paxton, (Mo. A.) 295 SW 
74, 


[c] Reliance on representation.— 
An allegation that at the sale and 
transfer of a note and mortgage “the 
defendant represented to the plaintiff 
that said mortgage was good, and a 
valid security for the payment of said 
note, and the plaintiff supposed and 
verily believed, at the time he bought 
the same as aforesaid, the said mort- 
gage to be good, and that it was a 
valid and sufficient security,” etc., is 
a sufficient allegation that plaintiff 
purchased on the faith of defendant’s 
representations. Hahn vy. Doolittle, 
18 Wis. 196, 86 AmD 757. 


[d] Allegations held sufficient.— 
Pennell v. Stanley W. Smith, Inc., 204 
Cal. 540, 269 P 171; Urdang v. Posner, 
220 App. Div. 609, 222 NYS 396 [aff 
247 N. Y. 565 mem, 161 NE 184 mem]; 
Rountry v. Hospital, 1381 Misc. 390, 
226 NYS 715; Hoffman v. Auto Secu- 
rity Co., 75 Pa. Super. 524. 


[e] Allegations held insufficient.— 
Shoup v. Tanner-Buick Co,, 211 Mo. 
A. 480, 245 SW 364. 


53. San Luis Obispo Bank vy. Wick- 
ersham, 99 Cal. 655, 34 P 444; Ma- 
honey _v. Schiller, 202 App. Div. 776, 
195 NYS 20; Crooks v. Eldridge, etc., 
Co., 64 Oh. St. 195, 60 NE 203. But 
see Potter v. Taggart, 54 Wis. 395, 11 
NW 678 (holding that the omission 
of a complaint to state that plaintiff 
is ready and willing to restore the 
goods to defendant does not render it 
liable to a demurrer ore tenus, but 
that plaintiff will be required to prove 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that they were of no value.>* Where the recovery 
is sought for defective goods, all essential facts giv- 
ing the right to such recovery must be pleaded,*® 
such as facts constituting a rescission,®® and return 
or tender of the goods to the seller.®7 
covery is sought under the provision of an entire 
contract which gives the buyer a right to a partial 
rescission, such provision must be pleaded to allow 
_the buyer to recover the price paid for part of goods 
tendered back as not of description contracted for.>8 
Likewise the buyer must allege facts essential to cre- 
ate a right of recovery where his action is grounded 
on nondelivery of the goods®® or of a portion there- 


on the trial that he is in condition to 
make such restoration and should 
make it then and there). 


54. Crooks v.° Eldridge, 
64 Oh. St. 195, 60 NE 203. 


[a] Sufficiency of allegation to 
show worthlessness.—If a complaint 
to recover the price paid for shares 
of stock construed as a whole alleges 
that the stock was worthless from its 
inception, it is not objectionable on 
the ground that it does not specifical- 
ly allegeethat the stock was worthless 
at the time of the purchase. Stew- 
art, v. Lyman, 62 App. Div. 182, 70 
NYS 936. 


“[b] Allegations as to amount ex- 
pended in attempting to get a motor 
truck to operate are not improper as 
a circumstance tending to show that 
the motor was defectively construct- 
ed, no recovery for such amount being 
sought and it being alleged that the 
truck was secondhand and worthless 
when it was bought as a new ma- 
chine. Avery Co. v. Staples Mercan- 
tile Co., (Tex. Civ. A.) 183 S.W. 43. 


55. See cases infra this note. 


[a] Allegations held sufficient.— 
Le Blanc v. Le Vasseur, 121 Me. 594, 
118 A 376; Bower-Venus Grain Co. v. 
Norman Milling, etc., Grain Co., 86 
OK1;-1525°207.P 297. 


[b] Allegations held insufficient.— 
August v. Smith, 1 Pa. Dist. & Co. 
804. 


[c] Petition held to be suit on im- 
plied promise of the seller to repay 
the buyer the amount of the draft 
paid on a carload of onions, subse- 
quently rejected, and not a suit for 
damages for the failure of defendant 
to comply with the contract. Flatow 
v. Roy Campbell Co., (Tex. Commn. 
A.) 280 SW 517 [rev (Civ. A.) 270 SW 
883]. 

{[d] Where statute provides that, 
where goods are bought by descrip- 
tion from a seller who deals in goods 
of that description, there is an implied 
warranty that the goods shall be of 
merchantable quality, and the buyer’s 
statement does not specifically or by 
necessary implication aver as a cause 
of action the existence or breach of 
any such implied warranty or any 
other warranty, express or implied, 
the statement of claim for coal al- 
leged to be unmerchantable, where the 
buyer had the opportunity to inspect, 
but failed to do so, is subject to de- 


€tcy (Co;, 


‘murrer. August v. Smith, ‘1 Pa. Dist. 
& Co. 804. 
56. Opler v. Ceylon Cocoa, etc., Co., 


175 NYS 829. 


[a] Failure to allege discovery of 
defect within reasonable time.—Com- 
plaint alleging demand by the buyer 
of replacement of proper goods or re- 
turn of purchase price on discovery 
of defects in goods, without alleging 
that the buyer discovered defects 
within a reasonable time, is fatally 
defective, in view of the statute re- 
quiring the buyer to notify the seller 
of election to rescind within a reason- 
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If the re- 
cessity for, and 


plead them.*® 


able time. Opler Bros. v. Ceylon Co- 
coa, etce., Co., 175 NYS 829. 

[b] 
the buyer paid a sight draft for a 
carload of lumber, claimed to be be- 
low the grade contracted for, a count 
of the complaint based on rescission 
is defective, where it failed to allege 
rejection of the lumber. Way v. Kirk- 
patrick Lumber, etc., Co., 20 Ala. A. 
486, 103 S 94. 


57. See case infra this note. 


[a] Readiness to deliver, after 
tender.—In suit by the buyer of a 
chattel, who rescinded for a defect 
therein, to recover the consideration 
paid by him, a count of the complaint, 
stating the purchase and the tender 
back of the chattel to defendant sell- 
er, is not demurrable for failure to 
show that plaintiff buyer, after his 
alleged tender, held himself in readi- 
ness to deliver. Maples v. Douglass, 
205 Ala. 94, 87 S 585. 


58. Southwestern Cooperage Co. v. 
Kivlen, (Tex. Civ. A.) 266 SW 826 [cit 
Cradisilia 

59. Livesley v. Strauss, 
356, 206 P 850,\207 P 1095. 


{a] If payment is made before 
buyer knew of the failure to make 
shipment of trees he purchased, he 
must allege it, and it may not be left 
to inference. Culbert v. McKeen, 20 
IN Seite 


60. Livesley v. Strauss, 
356, 206 P 850. 

[a] Allegation of partial delivery 
insufficient.— Where payment of bal- 
ance of purchase price and delivery 
of goods. were concurrent acts, the 
sellers were not obliged to deliver un- 
til the buyer paid, and the buyer was 
not obliged to pay until the sellers 
delivered, and after expiration of the 
time set for delivery, the buyer can- 
not recover any part of the advances 
made, unless he asserts a right of re- 
covery, and cannot successfully as- 
sert any right of recovery unless he 
pleads facts essential to create such 
right, and it is not enough to say that 
only a partial delivery was made be- 
fore the date set for the fault might 
have been due to either party or both, 
or there may have been a mutual re- 
scission. Livesley v. Strauss, 104 Or. 
356, 206 P 850. 

[b] Petition alleging agreement to 
repay advance by credit on purchases, 
and failure to deliver the amount con- 
tracted for, stated a cause of action 
for recovery of the unpaid portion of 


104 Or. 


104 Or. 


_the advancement sufficient to make 


necessary the filing of an affidavit of 
defense by defendant. William F. 
Mosser Co. v. Cherry River Boom, etc., 
Co., 290, Pa. 67,.1388 A. 85. 


61. Stamper v. Forman-Earle Co., 
158 Ky. 324, 164 SW 987; Scott v. 
Lowe, 136 App. Div. 442, 120 NYS 959; 
Grober v. Kent Ave. Wrecking Co., 
184 NYS 3836; Scheer v. Clinton Falls 
Nursery Co., 20 N. D. 1, 124 NW 1115. 


{a] Allegations held sufficient.— 
Stamper v. Forman-Harle Co., 158 


affidavit of defense;*? 
relies on affirmative defenses, specifically plead all 
the facts necessary to constitute such a defense,** 
and if he relies on conditions in the contract he must 
Where an action in assumpsit is 
based on the alleged rescission of the sales contract, 
an affidavit of defense specifically denying defend- 
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The same is true if the action is for the re- 
covery of overpayments caused by a deficiency in 
quantity delivered.°+ 

Plea, answer, or affidavit of defense. 
rules of pleading in civil actions*? apply to the ne- 


The general 


sufficiency of, the plea, answer, or 
and defendant must, if he 


Ky. 324, 164 SW 937; Scheer v..Clin- 
ton Falls Nursery Co., 20 N. D. 1, 124 


Rejection of goods.—Where| NW 1115. 


{[b] Allegations held insufficient.— 
Scott v. Lowe, 136 App. Div. 442, 120 
NYS 959; Grober v. Kent Ave. Wreck- 
ing Co., 184 NYS 336. 


62. Pleading generally see Plead- 
ing 496.333 pels 


63. Mizell v. Watson, 57 Fla. 111, 
49 S 149. 
[a] Uncertain pleas not indicating 


whether abatement was sought for 
fraud, breach of warranty, or rescis- 
sion are defective. Hurst v. Fitz Wa- 
ter Wheel Co., 197 Ala. 10, 72 S 314. 


[b] Affidavit of defense held in- 
sufficient.—Gross v. Exeter Mach. 
Works, 277 Pa. 363, 121 A 195; Man- 
kus v. Boyd, 52 Pa. Super. 73. 


[ce] Answer held sufficient to show 
bad faith of the seller’s attorney. 
People’s State Bank v. Monsey Oil Co., 
(Tex. Civ. A.) 297 SW 885. 


{d] In action to recover price paid 
for horse warranted to be sound, if 
the sale and warranty is admitted, and 
defendant denied a breach of war- 
ranty, a plea of confession and avoid- 
ance iS proper. Mizell v. Watson, 57 
Fla. 111, 49 S 149. 


64. See cases infra this note. 


[a] After the expiration of con- 
tract between dealers and subdealer 
in automobiles, the dealers must al- 
lege something relieving them of their 
‘promise to return the deposit made by 
the subdealer to secure performance. 
Nicolls v. Wetmore, 174 Iowa 182, 
156 NW 319. 


[b] Defendant must allege refusal 
of buyer’s attorney to prove title was 
due to bad faith, where the buyer had 
stipulated that the seller’s title must 
be pronounced good by his attorney, 
the good faith of the attorney being 
presumed.® People’s State Bank vy. 
Monsey Oil Co., (Tex. Civ. A.) 297 SW 
885. 


[ec] Allegation that buyer’s attor- 
ney made eccentric demand in pass- 
ing on title is not equivalent to al- 
leging that he acted arbitrarily or in 
bad faith. People’s State Bank v. 
Monsey Oil Co., (Tex. Commn. A.) 11 
SG (2d) 507 [aff (Civ. A.)\297 SW 


[d] Reason for refusal under con- 
tract.—Where hand money is paid by 
a purchaser of a “wholesale liquor 
business license, good will lease and 
fixtures,” and it is stipulated that 
such money is to be retained by the 
seller if a transfer of the license 
should be refused ‘‘due to some de- 
fault upon the part of the purchaser,” 
an affidavit of defense in an action 
to recover the hand money must al- 
lege not only that the transfer of li- 
cense was refused, but also that it 
was refused by reason of some default 
on the part of the purchaser. Man- 
kus v. Boyd, 52 Pa. Super. 73. 


65. Westinghouse Co. v. Meixel, 72 
Nebr. 623, 101 NW 288. 
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ant’s assent to the rescission is sufficient.°® 


[§ 1079] b. Issues, Proof, and Variance. 
such matters as are material and are properly put 
in issue by the pleadings and proof need be consid- 
ered,®“ and as in other civil actions, plaintiff can 
recover only on the cause of action set forth in his 
complaint,°* which he must prove substantially as 
pleaded,®® for any material varianee between the 
allegations and the proof is fatal to a recovery.’° 


66. Dimitrejevitch Vv. Brey, 84 Pa. 
Super. 465. 


67. See cases infra this note. 


[a] Warranty of soundness.—In a 
buyer’s action to recover the value of 
a mule sold, the petition, being in the 
alternative praying for damages in 
the event that it should be held that 
plaintiff could not rescind, did not 
justify submitting the issue of breach 
of warranty of soundness. Fulwiler 
Hlectric: Co: vi Jinks; (Tex.Cive A.) 
211 SW 480. 

[b] Conformity of goods to con- 
tract.—Under a petition and amended 
answer in an action by the buyer 
against the seller, the only issue was 
on defendant’s averment of conform- 
ity of the lumber to the terms of the 
contract. Arkla Lumber, etc., Co. v. 
Henry Quellmalz Lumber, etc., Co., 
(Mo.) 252 SW 961. 

[c] Performance.—Since a buyer, 
suing to rescind a contract and to re- 
cover the price paid for machinery, 
had the burden of setting out and 
proving his compliance with the con- 
tract, conditions precedent to his 
right, the seller’s denial of any breach 
or of its liability and of the facts set 
up by the buyer as amounting to the 
seller’s waiver equivalent to the buy- 
er’s performance of the contract con- 
ditions sufficiently raised the issue as 
to his performance. Charles v. Tyler, 
25 Ga. A. 626, 104 SE 93. 


[d] Damages.—The buyer, elect- 
ing to rescind the sale for fraud, need 
not plead or prove damages in a suit 
for money paid. Bunch v. Paxton, 
(Mo. A.) 295 SW 474. 


68. Degraw v. Elmore, 50 N. Y. 1; 
Crooks v. Eldridge, etc., Co., 64 Oh. 
St. 195, 60 NE 203. 


[a] Reliance on both written and 
oral contracts.—Where plaintiff, hav- 
ing made a written contract for the 
purchase of a _ threshing machine, 
thereafter entered into an oral agree- 
ment with the agent of the seller, 
and, on failure of the machinery to 
satisfy him, rescinded the oral con- 
tract and sued for the price paid, and 
his complaint was prepared to permit 
proof of either a written contract of 
sale with rescission of sale as provid- 
ed for in it, or proof of an oral con- 
tract of sale, and no motion was made 
to compel him to elect, he may rely 
on and prove such oral contract, and 
that he gave notice of rescission as 
provided in the written contract and 
pleaded such rescission does not estop 
him from relying on the oral contract 
when notice of rescission was not in- 
consistent with such contract. West- 
by v. J. I. Case Threshing Mach. Co., 
Ole Na ID anolipe Loe ON Welton 

[b] Allegation treated as amended 
or as surplusage.—Where a declara- 
tion sought recovery of money paid 
defendants for a coat on the ground 
that it was worthless, but the parties 
at the trial treated the issue as being 
whether plaintiff was entitled to re- 
cover the amount on any ground, the 
word “worthless” in the specification 
might be treated as surplusage, or as 
amended to correspond to the issues 
actually made. Fitzsimons v. Rich- 
ardson, 86 Vt. 229, 84 A 811. 
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thereby." 


is admissible in 


under a general 


69. Schlichting v. Rowell, 140 Iowa 
731 LTO INIWebee. 


[a] Proof of breach 'or rescission. 
—Where the buyer’s complaint was 
in form a common count for money 
had and received to recover his part 
payment of the purchase price, he 
could not recover without showing 
breach by defendant of his contract 
to deliver the goods or a mutual re- 
scission. Cincotta v. Catania, 61 Cal. 
A, 38, 214 P 451. 


[b] Proof required under pleading 
of guaranteed title.—In a suit to re- 
cover the purchase price of a car sold 
plaintiff and taken from him by the 
rightful owner, in which the petition- 
er sought a recovery because defend- 
ant had given him a bill of sale guar- 
anteeing title thereto, which title had 
failed, in order to recover on the cause 
of action pleaded, plaintiff was re- 
quired to prove such bill of sale war- 
ranting title, and that the car was a 
stolen car and was taken from plain- 
tiff by the rightful owner. Holloway 
v. Miller, (Tex. Civ. A.) 272 SW 562. 


70. Stroud v. . Pierce, 6 Allen 
(Mass.) 413; Delany v. Van Derveer, 
T NYS 132. y 


[a] There is fatal variance be- 
tween allegations that defendant 
agreed to furnish plaintiff a 1914 or 
1915 model car, and that plaintiff de- 
manded its delivery after making a 
first payment, and proof that defend- 
ant agreed to furnish a 1912 car which 
plaintiff refused to accept after mak- 
ing the payment. Sabas v. Gregory, 
91 Conn. 26, 98 A 2938. 


[b] Allegation that price was paid 
in money is not supported by proof 
that it was paid by an order on a third 
person payable in specific articles. 
Stroud v. Pierce, 6 Allen (Mass.) 413. 


[ec] Variance not material.—As a 
rescission of a contract of sale is in 
effect the same as a resale to the sell- 
er on the terms of the original sale, a 
recovery may be had under a com- 
plaint alleging the former on proof 
of the latter. Kelly v. Bliss, 61 Wis. 
560, 21 NW 609. : 


[d] Variance from bill of particu- 
lars.—A variance between the bill of 
particulars furnished by plaintiff and 
the proof adduced on the trial will be 
disregarded if it appears that it was 
not material and defendant was not 
misled thereby. Seaman vy. Low, 17 
N. Y. Super. 337. 


71. Crooks v. HPldridge, etc., Co., 64 
Oh. St. 195, 60 NE 208. 


[a] Evidence held admissible un- 
der pleadings.—(1) Where the seller 
of a barber shop voluntarily rescinded 
the buyer’s agreement to purchase, so 
that he and his agent had the duty to 
repay the money received thereunder, 
evidence of rescission was proper un- 
der a common count for money had 
and received. Lubeck’s Inv. Co. vy. 
Voris, 68 Cal. A. 652, 229 P 1025. (2) 
In an action for excess paid on the 
price of cotton by the buyer, where 
the contract pleaded was that the cot- 
ton should be paid for on the basis of 
its grade, plaintiff need not allege that 
the contract provided for grading in 
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Only such evidence is admissible as conforms to the 
allegations of the pleadings and the issues tendered 
Under the general denial any evidence 


defendant’s behalf which tends to 


disprove matters put in issue by plaintiff’s allega- 
tions;7?2 hence a seller sued for a deposit on account 
of the contract may, under the general issue, show 
the buyer’s first breach of the contract.7* 


However, 
denial defendant cannot show that_ 


the town to which it was to be ship- 
ped by the seller, to admit testimony 
of its real grade ascertained at such 
place. Townsend v. Pilgrim, (Tex. 
Civ. A.) 187 SW 1021. (3) In an ac- 
tion to recover an overcharge on 
tanks of cotton seed oil bought by 
plaintiff from defendant, which had 
guaranteed the quality or grade to be 
“prime,” and ‘agreed that, if the grade 
should be “off,” proper allowance 
would be made plaintiff’s petition 
claimed not only for loss in weight 
and bulk of prime oil but also for loss 
resulting from “off color,’’ that term 
being included in “refining loss;’’ 
hence the buyer could under that al- 
legation prove and recover for loss 
due to “off color.” Swift v. New 
Roads Oil Mill, etc., Co., 148*La. 1009, 
88'S 250. 


[b] Evidence held inadmissible 
under pleadings.—(1) In an action to 
recover a deposit made on account of 
a contract to purchase a liquor: busi- 
ness from defendant, not alleging the 
grounds on which such recovery was 
sought, admission, without amend- 
ment, of evidence of misrepresenta- 
tion and fraud in the making of the 
contract was error. Greenberg v. 
Feder Wine, etc., House, 162 NYS 724. 
(2) Evidence of damages on the theo- 
ry of a breach of warranty is not ad- 
missible where the action is to recov- 
er the price paid on the ground that 
the goods did not conform to the con-°* 
tract. ‘Clark. viv Cliff" Paper) iCo., 255 
App. Div. 625, 67 NYS-°3 [aff 172 N. Y. 
624 mem, 65 NE 1115 mem]; Crooks 
v. Eldridge, ete., Co., 64 Oh. St. 195, 
60 NE 203. (3) Where recovery is 
sought because of a failure of title, 
evidence as to warranty is inadmissi- 
ble in the absence of any allegation 
as to warranty. Miller v. Van Tas- 
sel, 24 Cal. 459. (4) Under an allega- 
tion of voluntary payment without 
notice of the fraud, proof of an invol- 
untary payment under duress with 
knowledge of the fraud is inadmissi- 
ble. Phleger v. Weltner, 21 Mo. A. 
580. (5) Evidence of a second con- 
tract for delivery of an entirely dif- 
ferent lot of goods is not admissible 
in a suit to recover a deposit made 
on the original contract, for failure 
to deliver under thé substituted con- 
tract under a complaint charging de- 
fendant with a breach of the original 
contract. Brocia v. Romeo, 240 N. Y. 
233, 148 NE 3381. 


[ce] Effect of bill of particulars.— 
Under a complaint alleging fraud, 
proof of fraud is not precluded be- 
cause of a bill of particulars stating 
the payments of money to defendant 
and describing .them as so much 
“money received by defendant, on ac- 
count of stock which defendant nev- 
er delivered to plaintiff,’ particularly 
where it does not appear that defend- 
ant was misled thereby as to the fact 
that plaintiff's claim was based on 
the fraudulent representations of de- 


fendant. Seaman v. Low, 17 N. Y. 
Super. 3387. 

72. See Pleading § 1177. 

73. San Francisco Commercial 


Agency v. Widemann, 19 Cal. A. 299, 
124 P 1056. 
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the defect complained of was one which the buyer 
could have discovered by inspection.’* In an action 
on a buyer’s assignment of his claim to recover the 
price paid on goods, the defense that the buyer kept 
the goods cannot be raised by a plea of estoppel to 
reseind.?® 


[§ 1080] Evidence’®°—a, Presumptions and 
Burden of Proof. The presumptions and burden of 
proof in an action by the buyer to recover purchase 
money paid are governed ordinarily by the rules 
which apply to contracts in general.77 Thus the 
usual presumptions are indulged.*® The burden is 
on plaintiff to prove the material elements of his 
cause of action.7® Thus, besides proving the con- 
tract, he must prove the seller’s breach thereof,*° 
and his own tender of -performanee,*! although he 
need not prove the tender of the price when such 
action was not necessary.®? He also has the burden 
of proving a rescission of the contract®* and the sea- 
sonable return or tender of the goods.8* Moreover, 
where he has used the goods, he has the burden of 
showing the value of such use.8® Where the action 
is to recover an overpayment because of a deficiency 
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in quantity, the burden is on plaintiff to show the 
deficiency.’® The seller has the burden of proving 
his matters of defense or counterclaim;** hence, 
where the seller alleges the buyer’s failure to give 
notice as required by the contract, he has the onus 
of proving such failure.88 Also, if he relies on a 
subsequent modification of the original contract, he 
must prove it.8® Where the contract provides that 
the buyer may recover his deposit, on the expiration 
thereof, unless the seller has a claim for damages, 
he has the burden of establishing the damages;?° 
and, where the defense is that the goods, the pur- 
chase price of which the buyer seeks to recover, were 
injured while in plaintiff’s possession, the burden 
is on the seller to show this fact.?? 


[§ 1081] b. Admissibility. The general rules gov- 
erning the relevancy, ¢ompetency, and materiality 
of the evidence in actions on contracts generally®? 
apply in actions for the recovery of the purchase 
price paid.®* Thus any evidence, otherwise admis: 
sible, may be introduced to show the contract,?* 
its performance by the buyer,®® and its abandon- 


74. 
357. 
75. 


Hivert v. Lacaze, 3 Rob. (La.) 


Drummond y. Allen Nat. Bank, 
(Tex. Civ. A.) 152 SW 739. 

76. Presumptions and burden of 
proof generally see Evidence §§ 13-88. 


77. See Contracts §§ 926-959. 
78. See cases infra this note. 
[a] Legislative standard provided 


for weight of hides is presumed to 
have been the one intended by the par- 
ties, in the absence of any provision 
in the contract of a different stand- 
ard. Macklem v. Thorne, 30 U. C. Q. 
B. (Ont.) 464. 


[b] Presumption is that piano re- 
mained in plaintiff’s house for defend- 
ant.—Where the evidence showed 
that, before plaintiff had decided to 
purchase the piano, defendant took 
it to her house without her consent 
or request, and was allowed to leave 
it on trial; that thereafter plaintiff 
purchased it and paid the considera- 
tion therefor; and that it remained 
there down to the week of the trial, 
a nonsuit, on the ground that there 
was no proof that plaintiff was in con- 
dition to return the piano at the time 
of trial, was not warranted. Bell v. 
Anderson, 74 Wis. 638, 43 NW 666. 


[ce] Value of goods sold is presum- 
ed to equal price paid, in absence of 
contrary evidence. Macondray & Co. 
v. W. R. Grace & Co., 30 F. (2d) 647 
[certiorari den 279 U. S. 863 mem, 49 
SCt 479 mem, 73 L. ed. 1002 mem]. 


79. See cases infra notes 80-86. 


80. San Francisco Commercial 
Agency v. Widemann, 19 Cal. A. 209, 
124 P1056; Fresno Home Packing Co., 
v. Lyon, 98 Miss. 228, 53 S 585. 


[a] Plaintiff must prove seller’s 
default.—Alberts v. Vahjen, 200 NYS 
115. 


81. Alberts v. Vahjen, supra. 


82. Greene v. Barrett, 2880 INGeYe 
207, 144 NE 5038. 


Tender of price as condition preced- 
ent generally. see supra Ss 1072 notes 
50-54 
' 83. Brookside Laundry v. Daley, 
161 NYS :259, 

[a] If consent to rescission was 
obtained by false and fraudulent mis- 
representations, plaintiff has the bur- 
den of proving that such misrepre- 
sentations were made and that he re- 
lied on them. Rex Sanitary Closet 
Co. v. Duster, 97 Nebr. 87, 149 NW 


307. 
Rescission as condition precedent 
see supra § 1074. 


84. O’Rear v. Walker, 200 Ala. 41, 
75S 3638. / 


Necessity of return or tender gen- 
erally see supra § 1074. 


85. Lucchese v. Goggan, (Tex. Civ. 
A.) 257 SW 584 (net damages must 
be shown). 


86. Reed v. McDonald, 1 Cal. A. 
458, 82 P 639; Union Cotton Oil Mill 
v. Cold Press Oil’ Mill, 8 Tenn. Civ. 
Ay 239. 


87. Nicolls v. Wetmore, 174 Iowa 
132, 156 NW 319; Price v. Hornburg, 
101 Wash. 472, 172 P 575. 


fa] Where contract had expired 
and buyer’s prepayment of deposit 
was admitted, it is incumbent on de- 
fendant to prove some defense or 
counterclaim to entitle him to retain 
it. Nicolls v. Wetmore, 174 Iowa 132, 
156 NW 319; Price v. Hornburg, 101 
Wash. 472,.172 P 575. 


[b] Bad faith of buyer’s agent.— 
Where the contract provided that the 
title of the chattels bought must be 
approved by the buyer’s attorney, the 
seller, when sued for recovery of de- 
posit, must not only show that they 
furnished good title, but must also 
show that the attorney’s rejection of 
title was arbitrary or in bad faith. 
People’s State Bank v. Monsey Oil Co., 
(Tex. Commn,. A.) 11 SW (2d) 507 
[aff (Civ. A.) 297 SW 885]. 


[c] Buyer’s knowledge.—W hen 
plaintiff's knowledge of the fraud and 
his neglect promptly to rescind the 
contract are relied on to defeat an ac- 
tion to recover the price for stock al- 
leged to have been fraudulently sold, 
the burden of proving the fact of such 
knowledge and the time when it was 
acquired rests on defendant. Pence 
v. Langdon, 99 U. S. 578, 25 L. ed. 
420. : 

{d] Allowance for overpayment in 
another suit.—The seller sued for 
overpayment had the burden of prov- 
ing his defense that he sued the buy- 
er in a foreign court for the amount 
due on other sales, less the amount 
of overpayment which he allowed as 
eredit. Burckard v. Smith, 80 Cal. A. 
104, 251 P 663. 


88. Massey-Harris Co., Ltd. v. El- 
liott, (Sask.) 11 DomLR’'632. 


89.  Buskirk-Rutledge Lumber Co. 
v. Browning, 206 Ky. 353, 267 SW 198. 


[a] Where such modified contract 
provided that payments should he 
made at market prices, the burden is 
on the seller to prove the market pric- 
es, and this burden is not met by 
stating approximately the average 
market price over a period of months. 
Buskirk-Rutledge Lumber Co. Vv. 
Browning, 206 Ky. 353, 267 SW 198. 


90. Tedford Auto Co. v. Horn, 113 
Ark. 310, 168 SW 133. 


91. McKnight v. Nichols, 147 
158,723) Al 399: 


92. See Contracts §§ 960-975; Evi- 
dence § 89 et seq. 


93. See cases infra this section. 


[a] Collateral issue.—In rescind- 
ing the buyer’s action to recover the 
purchase price, proof of a decline in 
the market price of the goods be- 
tween the date of sale and the date 
of rescission of the sale contract was 
a collateral issue, and properly strick- 
en out. Clifford v. Stewart, 153 Minn. 
382, 190 NW 613. 


[b] Collateral fact.—Where the 
action for the return of the price paid 
is brought on the agreement of the 
seller to take back the property and 
repay the price, evidence of a breach 
of warranty, not having a direct ten- 
dency to show that the witnesses on 
one side of the conflicting testimony 
are more reasonably or probably cor- 
rect than those of the other, is inad- 
missible: Bradstreet Co. v. Four 
Traction Auto. Co., 118 Minn. 454, 137 
NW 180. 


94. Campbell Motor Co. v. Brewer, 
212 Ala. 50, LOL S 748: 


[a] Nonexecution of contract.—In 
an action for a deposit on the pur- 
chase price of an automobile, the wit- 
ness’ statement that the contract was 
not executed because of failure to 
agree to pay interest on deferred pay- 
ments is admissible. Campbell Mo- 
tor Co. v. Brewer, 212 Ala. 50, 101 S 
748. 

95. International Harvester Co. v. 
Haas, 88 Ind. A. 267, 163 NE 618; 
Roberts v. Weber Motor Car Co., (Mo. 
A.) 2382 SW 224. 


[a] Amount paid.—In a buyer’s 
action against the seller for money 
had and received, admitting in evi- 
dence notes given for the price of a 
truck to show the amount paid there- 
for is not error. International Har- 
vester Co. v. Haas, 88 Ind. A. 267, 
163 NE 613. 


[b] Good faith of buyer.—The rea- 


Pa. 
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ment;°° likewise any evidence is admissible which 
tends to show misconduct or fraud on the part of the 
seller justifying plaintiff in refusing to complete the 
contract,®* although, if the contract be rescinded for 
the fraud of the seller, evidence by the seller of the 


value of the buyer’s use of the chattel is properly ex- 
cluded.°8 


Where the action is based on failure of title of the 
goods, evidence of its ownership and identity is ad- 
missible,®® as are notes given by the seller which 
provide that title to the goods should not pass until 
they were paid. 3 


Where the ground of action is nondelivery, the sale 


being made by an agent, it may be shown that a de-_ 


mand was made on the agent.” 


Where the action is grounded on defects in the 
goods, the buyer may show the defects in justifica- 
tion of his rejection;? or, if he has received the 
chattel under an agreement to return it to the seller 
if it does not conform to the contract, he may in- 
troduce in evidence a record of the failure of the 
chattel, the same being required to be kept under the 
contract. Where the buyer has attempted to show 
the goods to be worthless due to their construction 


son why one of the checks represent- 
ing the initial payment was dishon- 


ored is admissible to show the good 7 
faith of the buyers. Crosland v. “ 
Sloan, 123 Or. 243, 261 P 701. [a] 


96. Kendall v. Young, 141 Ill. 188, 


SALES 


[§ 1081 


on an erroneous mechanical principle, the seller may 
produce evidence of the satisfactory use of lke 
goods by other buyers.® The seller may, under prop- 
er circumstances, show that on his inspection before 
shipping the goods were not defective;® but, of 
course, improper evidence to prove the freedom of 
the goods. from defect is not admissible.*| The buy- 
er may show that he was denied the right of inspec- 
tion before payment,® or that he had requested the 
seller to send someone to repair the defects. 


Breach of warranty. Where the recovery of the 
purchase price is sought on rescission for a breach 
of warranty of quality, the buyer’s evidence that his 
purchase was dependent on the seller’s giving the 
warranty is proper;!° and the buyer may also show 
that the seller did not personally know that the state- 
ments he made of the goods warranted were true.'* 
The seller may introduce evidence to identify or de- 
scribe the goods he has warranted.!? Evidence of 
a breach of a warranty different from the one for 
which the buyer rescinded is not admissible.t? The 
seller may not introduce evidence to show that pur- 
chasers, of other goods of the kind warranted have 
not complained of them,'* or that such other goods 


6 Way v. Kirkpatrick Lumpber,|] admissible to show good faith of the 
etc., Co., 20 Ala. A. 486, 103 S 94. 


See cases infra this note. 


Testimony of previous owner. | p) ; ; 
~ inte: suit/ bee thenbuy ek io® tar kaate ples Mercantile Co., (Tex. Civ. A.) 183 


buyer in requesting that a mechanic 
be sent, and not as contradicting the 
warranty of sale. Avery Co. v. Sta- 


SW 43. 


30 NE 538 [aff 40 Ill. A. 391]. 
97. Kendall v. Young,. supra. 


98. Kawecki v. Stuber-Stone Co., 
218 Mich. 25, 187 NW 272. 


99. Rogers v. Riley, (Tex. Civ. A.) 
240 SW 1011. 2 

{a] Where plaintiff sued for fail- 
ure of title of car bought from de- 
fendant, evidence by deposition in an- 
other state of a witness for plaintiff 
that a fire insurance company had is- 
sued a policy covering the car, en- 
gine number, etc., and that he was 
furnished with various other num- 
bers of component parts of this car 
by the manufacturer of the automo- 
bile identified by the lock number, was 
admissible as tending to prove own- 
ership and identity. Rogers v. Riley, 
(Tex. Civ. A.) 240 SW 1011. 


1. Jensen v. McCormick, 26 Utah 
142, 72 PB 630. 

2. Fay v. Fitzpatrick, 130 Iowa 279, 
105 NW 398. 


3. Plumb v. Bridge, 128 App. Div. 
651, 113 NYS 92; Blum Milling Co. v. 
Moore-Seaver Grain Co., | (Tex. 
Commn. A.) 277 SW 78 [rev (Civ. A.) 
264 SW 551]).- See also Davis v. Mitch- 
ell Auto. Co., 207 Ill. A. 30. 


[a] Seller, contending buyer im- 
properly rejected goods, may intro- 
duce testimony of the variations in 
grading by inspectors of such goods. 
Wolf v. Edmunson, 240 Fed. 538, 153 
CCA 89. 

[b] Where there had been no re- 
scission, and there was no warranty, 
express or implied, in an action to 
recover back the purchase price of a 
tractor as money had and received by 
the seller for the use of the buyer, 
which had been in the buyer’s pos- 
session for six months, evidence as 
to the condition of the tractor was ir- 
relevant and inadmissible. Wardlow 
vy. Sanderson, 190 Cal. 417, 213 P 35. 


4 Sutherland v. Green, 49 Mont. 
379, 142 P 636, AnnCas1916A 561. 

5. Wilson v. Avery Co., (Tex. Civ. 
A.) 182 SW 884. 


who had rescinded and tendered back 
the animal for a defect, where defend- 
ant seller’s witness testified that he 
had owned the mule for three months 
and sold her two years before, and 
that his buyer sold her to defendant 
seller, such witness’ testimony as to 
whether there was anything wrong 
with the mule was properly exclud- 
ed, the fact that she was free from 
the defect, hip fault, two years be- 
fore being without tendency to show 
she was free from it when plaintiff 
bought her. Maples v. Douglass, 205 
Ala. 94, 87 S 585. 


[b] Inaccurate letter.—In an ac- 
tion by the purchaser of sugar to re- 
cover part of the purchase price col- 
lected by the seller under a letter 
of credit, on ground that part of the 
goods had not complied with the con- 
tract, receipt in evidence of a let- 
ter to the seller from the bank issu- 
ing the letter of credit, which con- 
tained inaccurate statements of the 
terms of the contract between plain- 
tiff and defendant, is error. Nation- 
al Wholesale Grocery Co. vy. Mann, 251 
Mass. 238, 146 NE 791. 


8. Edgar v. Imperial Ice Cream 
Co., 142 Md. 310, 120 A 8382. 


[a] Seller’s inspection before ship- 
ment.—On a claim of the buyer that 
a carload of lumber was below the 
grade contracted for, where a car had 
been opened by the buyer after its ar- 
rival, and many days had elapsed be- 
fore official inspection showing the 
lumber under grade, evidence that 
the seller’s inspection before ship- 
ment showed the lumber up to con- 
tract grade should have been admit- 
ted. Way v. Kirkpatrick Lumber, 
ete., Co., 20 Ala. A. 486, 103 S 94. 


9. Avery Co. v. Staples Mercantile 
Gol) (Tex sCiv. 9 A)G 188: Swed: 


[a] To show good faith.—Where 
the buyer sought to recover the pur- 
chase price of a motor truck on the 
ground that it was secondhand and 
wholly defective, evidence that the 
seller agreed to furnish a mechanic 
to put the truck in condition was held 


oat For later cases, developments and changes in the law see Annciations, same title and section number. 


10. Siegel v. Penny, 176 Ark. 336, 2 
SW (2d) 1082. 


{a] This is tantamount to saying 
that buyer relied on the warranty, 
as he had a right to do. Siegel v. 
Penny, 176 Ark. 336, 2 SW (2d) 1082. 


11. Wright v. Schultz, (Ky.) 122 
SW 138. 


[a] As affecting seller’s credibili- 
ty, Such evidence is competent, and 
also competent for what it was worth 
otherwise. Wright v. Schultz, (Ky.) 
122 SW 1388. 


12. See case infra this note. 


{a] Catalogue admissible.—In an 
action to rescind a contract for the 
purchase of a piano and recover the 
purchase price paid on the ground 
that it was not a solid walnut case 
as guaranteed, but was walnut ve- 
neer, a catalogue, describing the piano 
as of veneered construction, alleged 
to have been sent to plaintiff, is ad- 
missible on behalf of the seller. 
eas v. Wilson, (Mo. A.) 191 SW 


13. Smith v. Theiss, 196 Iowa 514, 
194 NW 933. 


[a] Plaintiff having sued to recov- 
er price paid for bull, on the ground 
of rescission of contract for breach 
of warranty as to tuberculosis, his 
testimony that his purpose in using 
the animal after he was informed of 
the tuberculin tests, and had request- 
ed defendants to take back the bull, 
was to test out whether the bull was 
a sure breeder, was properly excluded, 
he not having claimed or sued on such 
a warranty. Smith v. Theiss, 156 
Iowa 514, 194 NW 933. ; 


14. Siegel v. Penny, 176 Ark. 336, 
2 SW (2d) 1082. 


[a] Defendants may not prove that 
they did not guarantee pipe sold by 
them to be to all intents and purposes 
as good as new pipe, where it was 
not contended by the buyer that it 
should have been, the warranty be- 
ing simply that it should be in good 
serviceable condition. Siegel v. Pen- 
ny, 176 Ark. 336, 2 SW (2d) 1082. 


is 


' §§ 1081-1082] 


did good service.?® 


oe Byrne v. Elfreth, 41 Pa. Super. 


Bones Recknagel v. Le Cocq, 6 NYSt 


17. Paulson vy. Osborne, 35 Minn. 
90, 27 NW 203. 
18. Bozza v. Leonardis, 3 N. J. 


Misc. 1186, 131 A 87. 


[a] Buyer’s memoranda of weight. 
—In a suit to recover an overcharge 
on the sale of grapes, due to short- 
age in weight, memoranda made by 
the buyer showing the weight of the 
grapes as weighed by him is not im- 
material, if, before payment was 
made, the sellers agreed to refund any 
excess due, shown by reweighing, ei- 
ther in cash or grapes.’ Bozza v. 

: St ie ed o> Ned. Mise. 12865 13 iA: 
87. 


19. Burckard v. Smith, 80 Cal. A. 
104, 251 P 663. j 


[a] Showing mistake in amount of 
credit.—A letter from a foreign bank 
to a domestic bank, showing the lat- 
ter’s mistake in the amount of credit 
established, and its ownership of mon- 
ey sued for by its assignee as over- 
payment on the purchase price, is ad- 
missible. Burckard v. Smith, 80 Cal. 
A, 104, 251 P 668. 


20. Reed v. McDonald, 1 Cal. A. 
458, 82 P 639; Phippen v. Morehouse, 
50 Mich. 537, 15 NW 895. 


{a] Contract of sale is admissible 
on issue as to extent of overpayment, 
and as explanatory of defendant’s 
possession of the money. Phippen v. 
Morehouse, 50 Mich. 537, 15 NW 895. 


[b] Written contract containing 
stipulations for the determination of 
the quantity is admissible. Reed v. 
McDonald, 1 Cal. A. 458, 82 P 639. 


21. Smith v. Hanson, 106 Kan. 32, 
187 P 262. 


22. Smith v. Hanson, supra. 


[a] Failure of attempt to weigh. 
—In an action, to recover overpay- 
ments for hay purchased on an esti- 
mate that four hundred cubic feet 
would weigh a ton, evidence as to an 
attempt to weigh a sample stack 
which failed because of the loss of 
slips showing the weights of loads 
taken from it was admissible as to 
the accuracy of the four hundred cu- 
bic foot rule and as bearing on the 
question whether the stacks weighed 
were those designated by plaintiffs. 


Smith v. Hanson, 106 Kan. 32, 
P 262. 
{[b] Reweighing.—Where a buyer 


sues to recover for loss of weights 
in cotton sold under written con- 
tracts made under the rules of the 
interior cotton buyers’ association, 
which provide that the seller shall 
have the right to reweigh, if the buy- 
er is dissatisfied with the weights, 
and it is shown that the broker of 
the seller consented to the buyer us- 
ing the cotton before notice to the 
seller of the objection to the weights, 
so that it could not be reweighed, de- 
fendant can show that such broker 
had no authority to grant such per- 
mission. Revolution Cotton Mills v. 


Where the goods were sold at 
auction after rejection, at the instance of the buyer, | 
the amount of the proceeds of such sale may be 
shown by the testimony of the buyer,'® but if the 
goods were returned to the seller evidence as to the 
value of the goods is immaterial.1* 


Where the buyer sues to recover excess payments, 
he may introduce, if otherwise admissible, memo- 
randa,'® letters,+® or the contracts themselves.?® 
When excess payments were due to a deficiency in 
quantity, evidence is admissible to identify the 
goods,?? or to show the method of ascertaining the 
quantity,?? and the accuracy of the weight;?° and 
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buyer must, as 
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evidence of an alleged promise of the seller to refund 
any excess due is likewise admissible.’* 


[§ 1082] c. Weight and Sufficiency. 


Plaintiff 
in other civil actions generally,?° 


support his right to recovery by a preponderance of 


the evidence.2® Thus by a preponderance of the evi- 


32 
goods. 


Union 


u 


{c] Quality and method of stack- 
ing hay.—In an action to recover 
overpayments for hay bought by an 
estimated weight, evidence that the 
hay was of inferior quality and light- 
er than finer hay and as to the meth- 
od of stacking is not inadmissible. 
Nae v. Hanson, 106 Kan. 32, 187 P 


Cotton Mills, 73 S. C. 43, 52 
4. 


23. Bozza vy. Leonardis, 3 N. J. 
Misc. 1186, 131 A 87. 

fa] Buyer may show railroad 
weight to be incorrect where the con- 
tract provided that the_ railroad 


weight was to be accepted by the 
arties. Bozza v. Leonardis, 3 N. J. 
isc, ULS6. sd AN 8.7. 
24. Bozza v. Leonardis, supra. 
25. See Evidence §§ 1730-1806. 
26. [a] Evidence held sufficient: 
(1) To support recovery by plain- 
tiff generally. Mattar v. Wathen, 99 
Ark. 329, 188 ' SW §/455; . Fleming ‘\v- 
Law, 28 Cal. A. 110, 151 P 385; Win- 
field fveCEruitt, Aja Mla, 38. LOL Sy (lds 
Haverty Furniture Co. v. Calhoun, 
15 Ga. A. 620, 84 SE 138 (action for 


overpayments); Goldstein v. Basch, 
195 Ill. A. 1; Roeder v. Kenmore 
Mfex* Co.) 13iz FID LA. (463; Lahiffi vy. 


Keville, 184 Iowa 1334, 169 NW 751; 
Vandermark vy. Kansas Moline Plow 
Co.,,1414,Kan..6, 216 P-829; Brown ‘v. 
United Motor Car Co., 11 La. A. 84, 
120 S 264 (where purchase failed to 
materialize): Wittenberg v. Fisher, 
183 Mo. A. 347, 166 SW 1106; Straight 
v. Coleman, 90 Nebr. 92, 1832 NW 998; 
Worrall Grain Co. v. Johnson, 83 
Nebr. 349, 119 NW 668: Donahoe v. 
Morris, 103 Okl. 208, 229 P 798 (suit 
for price. for stolen property): 
Counts v. Quin, (Tex. Civ. A.) 9 SW 


(2d) 394; Taplin v. Clark, 89 Vt. 226, 
95 A 491. (2) To sustain findings for 
plaintiff. Knight v. Bentel, 39 Cal. 


A, 502, 179 P 406. (38) To establish 
waiver by each party of actual ten- 
der of either money or car by ad- 
verse party. Henderson v. Bielman, 
230 Mich. 98, 202 NW 1000. (4) To 
sustain finding that payment consti- 
tuted deposit on coat to be specially 
made, which was never delivered, not 
payment on particular coat in stock. 
Seidenbach’s vy. Oliver, 146 Okl. 34, 
293 P 220. (5) To entitle buyer to 
sue for return of price of heat bot- 
tles and bags for breach of implied 
guaranty provided under Uniform 


Sales Act. Burke v. Instant Heat 
Co., 236 Ill. A. 275. 
[b] Evidence held insufficient: 


(1) To sustain judgment for plaintiff. 
Loeb v. Yovin, 187 Ill. A. 216, 219 
(for nondelivery of goods); Emanuel 
v. Fruit Auction Co., 145 NYS 936. 
(2) To support verdict. Zeilian v. 
Beggs, 153 App. Div. 687, 138 NYS 
711 (modified contract). (3) To 
prove elements of plaintiff's case. 
Jones v. Norman, (Mo. A.) 24 SW 
Cd) alo ae 


[ec] Bvidence held to establish va- 
lidity of credit slip.—Hitt v. Hern- 
don, 166 La. 497, 117 S 568. 


[d] Verdict held not against great 


dence he must prove the necessary elements of his 
cause of action, such as the contract,?’ and its breach 
by the seller,?® by failure of title,?® fraud or mis- 
representation,?° nondelivery,?? or defects in the 
Similarly, if the buyer seeks to recover 
overpayments, he must, by preponderance of the 
evidence, prove such overpayment,** due to mistake 


weight of evidence.—Henderson v. 
Bielman, 230 Mich. 98, 202 NW 1000. 


27. [a] Evidence held sufficient: 
(1) To show making of agreement 
and meeting of minds. Schimsky v. 
Bernstein, 2 La. A. (Orleans) 1238. 
(2) To sustain finding that sellers 
warranted that furnace would satis- 
factorily heat buyer’s house in the 
eoldest weather. Schlichting v. Row- 
ell, 140 Iowa 731, 119 NW 151. 


[b] Evidence held insufficient: 
(1) To show contract supporting 
count for: money had and received on 
implied promise to refund money paid 
on consideration totally failing. 
Tayloe v.. Riggs; 1. Pet..591, Wlasseds 
275 [rev 20. F. Cas. No. 11,832," 2 
Cranch 687]. (2) To show that hors- 
es were sold under conditional sale 


contract, where plaintiff alleged 
breach of absolute warranty of 
soundness. Hoyer v. Good, 182 Iowa 


148, 161 NW 691. 

28. [a] Evidence held to show 
breach of contract by = seller.— 
Schimsky v. Bernstein, 2 La. A. (Or- 
leans) 123. 


29. [a] Evidence held insufficient 
to show failure of title. Myers v. 
Smith, 27 Md. 91. 


30. [a] Evidence held sufficient 
to show fraud of seller.—Miller v. 
Sep ies 59 N. Y. Super. 127, 13 NYS 


[b] Evidence held insufficient to 
show fraud of .defendant.—Hartman 
v. Boogar, 17 Pa. Dist. 255. 


[c] Proof required to recover 
money paid for securities, on ground 
of untrue statements made in sale, 
is same as required for rescission in 
equity. Seneca Wire, ete. Co. v. 
Leach, 247 N. Y. 1, 159 NE 700. 


31. [a] Evidence held sufficient 
to show non-delivery of goods. 
Mechanics’, etc., Ins. Co. v. Hart, 48 
La. Ann. 582, 19 S 569. 


[b] One witness is sufficient to 
establish the nondelivery of the 
thing sold, where there are other cor- 
roborating circumstances. Mechan- 
ics’, ete., Ins. Co. v: Hart, 48 La. Ann. 
582, FLIPS) 669: 


32. [a] Conjectural opinicn of 
witness, unsupported by other evi- 
dence, as to the condition of the 
chattel, and the time which such con- 
dition might have developed, does 
not carry conviction to the mind and 
cannot be received as full proof of 
the facts. Laughlin vy. Sontheimer, 
1 La. A. (Orleans) 7. 


[b] Evidence held sufficient: (1) 
To show that goods were defective. 
Bradley v. Jones, 153 Ky. 174, 154 
SW 1091. (2) To sustain finding that 
measurements of animal delivered 
did not correspond with measure-- 
ments given by seller. Wright wv.. 
Schultz, (Ky.) 122 SW 138. (3) To: 
sustain finding as to spoilage of ean- 
dy. Godfrey v. Odenwald, 9 La, A.. 
84, 118 S 835. 

33. [a] Evidence held sufficient; 
to warrant a finding that dealer’s 
price was one hundred eighty dollars 
less than the buyer was charged, in 
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in ealeulation,** or to a deficiency in the quantity of 
by such 
plaintiff must prove compliance with conditions pre- 
cedent to his right of action, as, for example, the 
timely*® rescission of the contract,?7 and return or 


‘the goods.°> Likewise, 


offer of return of the goods.?$ 


Defenses by the seller must also be proved by a 


preponderance of the evidence.*® 


the buyer’s action for the differences sale. 


between the amount paid and the 
dealer’S price, which was due under 


the agreement. Hodgson v. John 
Deere Plow Co., 104 Kan. 237, 178 
PAG0R. 

[b] Evidence held insufficient to 


support defendant’s reconventional 
demand for recovery of overpayment 
on open account. Zimmern’s Coal 
oo v. Reynolds, 12 La. A. 233, 125 S 


Finding that overpayment 
held to be against the 
Lyall v. 
187 App. 


[ce] 
was made 
weight of the evidence. 
Webster Motor Sales Co., 
Dive 756) 1A75 (NYS 762: 


34. [a] Evidence held insufficient 
to show overpayment due to miscal- 


culation. Bernstein v. Patterson, 33 
TUS JAS? 15/23 
{b] Disinterested party’s calcula- 


tions outweigh those of plaintiff’s 
servant.—In’ an action for an over- 
charge on cotton seed oil, bought by 
plaintiff from defendant, which guar- 
anteed the quality or grade of oil to 
be ‘‘prime,’ and agreed that, if the 
grade should be “off,” proper allow- 
ance would be made, the calculation 
of loss made by a merchant’s ex- 
change, a disinterested party, on data 
furnished by plaintiff, should prevail 
over that made by the manager of 
plaintiff, although defendant was not 
absolutely bound by its agreement to 
submit all complaints to arbitration. 
Swift v. New Roads Oil Mill,. etc., 
Co., 148 La. 1009, 88 S 250. 


35. [a] Evidence held _ sufficient 
to show a shortage in the quantity of 
goods delivered. Union Cotton Oil 
Mill v. Cold Press Oil Mill, 8 Tenn. 
Civ. A. 239. 


36. [a] Evidence held sufficient 
to warrant a finding that the buyer's 
rescission of contract for purchase 
of pipe three months after purchase 
was within a reasonable time.  Sie- 
gel v. Penny, 176 Ark. 336, 2 SW (2d) 
1082. 


{b] Buyer of oriental rugs held 
to have rescinded promptly on dis- 
covery of falsity of the seller’s rep- 
resentations. Noll v. Baida, 202 Cal. 
98, 259 P 433. 


37. [a] Evidence held sufficient: 
(1) To show rescission. Siegel v. 
Penny, 176 Ark. 336, 2 SW (2d) 1082; 
Noll v. Baida, 202 Cal. 98, 259 P 433. 


(2) To show express rescission of 
contract. Stella v. Lincoln Motor 
Co., 166 NYS 7638. (3) To support 


finding of mutual rescission of con- 
tract for purchase of fruit. Heich- 
emer v. Peterson, (Utah) 283 P 435. 
(4) To show that there was no re- 
scission. Bridge v. Penniman, 105 N. 
Y. 642, 12 NE 19. 


{b] Evidence held to show that 
tractor was in such shape that the 
seller could not be restored to status 
quo, so that rescission could not be 


had. Pratt-Gilbert Co. v. Hildreth, 
24 Ariz. 141, 207 P 364. 
[c] Evidence held insufficient: 


(1) To show that plaintiff complete- 
ly rescinded contract before institut- 
ing suit. Jones v. Norman, (Mo. A.) 
24 SW (2d) 191. (2) To show that 
motion picture receipts were below 
amount seller agreed they should be, 
s0 as not to justify rescission of 
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preponderance, 


[§ 1083] 9. Trial—a. Instructions. 
in actions by the ‘purchaser for the recovery of the 
price paid are subject to the rules governing instruc- 
tions generally.*° 
must correctly inform the jury as to the law of the 


[§§ 1082-1083 


Instructions 


fhus the instructions of the court 


case,*! the burden of proof,*? and the proper meas- 


ure of recovery,*® and must conform to the evidence 


adduced,*# and must not be ambiguous,*® mislead- 


Crapanzano v. Leone, 138 NYS 
415. (3) To show that receipts of 
store sold under contract to purchase, 
if receipts were a certain amount 
weekly, included money received 
from raffle and dice shaking for ci- 
gars, so as to entitle plaintiff to re- 
ecind. Lewis v. Greenstein, 153 NYS 


[d] Evidence held to support 
finding of agreement to refund money 
advanced on mutual rescission by the 
parties. Heichemer vy. Peterson, 
(Utah) 283 P 435. 


38. [a] Evidence held sufficient: 
(1) To show return of pattern. An- 
derson y. Butterick Pub. Co., 132 
Minn. 30, 155 NW 1045. (2) To sus- 
tain finding that purchaser of plow 
offered to return plow before suing 
for purchase price. Clark vy. Linley 
Motor Co., 126 Kan. 419, 268 P 860. 


39. [a] Evidence held sufficient 
to support judgment for defendant.— 
Otto v. Gunnarson Bros., 102 Nebr. 
613, 168 NW 361. : 


[b] Seller’s testimony, in suit for 
overpayment, held mere conclusion, 
insufficient to negative finding that 
he brought no suit against the buyer 
for the amount due on other sales, 
less the amount of overpayment. 
Burckard y. Smith, 80 Cal. A. 104, 
251 P 663. 


[c] Evidence held insufficient: 
(1) To! establish breach of contract 
by purchaser by not offering to car- 
ry it out within required time. 
Austin v. Taylor, 224 Ky. 848, 7 SW 
(2a) 4938. (2) To show that sell- 
er did all he could to make com- 
plete delivery. McCoy v. Julien, 15 
lowa 371. 

40. See Trial [38 Cyc 1594]. 

41. Lurie v. Rock Falls, 237 Ill. 
AOAs3s4e -Rinh. ww. . Clarks) 12. Allen 
(Mass.) 522; Cole v. Carter, 22 Tex. 
Civ. A. 457, 54°SW 914. See also 
Jones v. Renault Selling Branch, 204 
Tl. A. 422. 


[a] Compliance with all terms.— 
In an action to recover a deposit 
made by a buyer to the seller, in 
the absence of evidence that defend- 
ant seller’s delay in delivering the 
machine was immaterial, or that the 
buyer by his conduct waived com- 
pliance with a contract provision re- 
quiring delivery as early as _ possi- 
ble, it was not error to instruct that 


it was defendant’s duty to comply 
with all terms of the contract. 
Steinhauer v. Thompson, 16 Ga. A. 


470, 85 SE 677. 


[b] Instruction construed.—An 
instruction, in an action to recov- 
er the price paid for bran, that, if 
when the purchaser paid the draft 
with the bill of lading attached, and 
at the time he received notice that 
the bran was ready for delivery, it 
was unfit for use, the jury should 
find for plaintiff, forbade a finding 
for plaintiff if the bran was not 
unfit for use when the bill of lad- 
ing was delivered, although it aft- 
erward became unfit before the pur- 
chaser was notified of the car’s ar- 
rival. Bradley v. Jones, 153 Ky. 174, 
154 SW 1091. 

[ec] Buyer’s right to recover 


where seller offered full perform- 
ance.—In an action to recover mon- 


Ja defective 


ey paid on the purchase price of a 
machine, in which the seller, coun- 
terclaiming for the balance of the 
price, showed that within the time 
allowed by the buyer he offered full 
performance, which was refused, an 
instruction that on such offer and 
tthe refusal thereof the buyer could 
not recover should have been given. 
Simrall v. American Multigraph Sales 
Co., 172 Mo. A. 384, 158 SW 437. 


42. Straight v. Coleman, 90 Nebr. 
92, 1382. NW 998;. Cole v. Carter, 22 
Tex. Civ. A. 457, 54 SW 914. 


43. Crooks v. Eldridge, etc., Co., 
64 @h. St. 195, 60 NE 203; Nill 
Vim VAlLSaAek; 22.470 Pas 4 8a, eto oe A eb as 


See also General Cement Gun Co. 
me peuple Engine, -ete., (Co., -20de tir 


44. Edgar v. Imperial Ice Cream 
Co:, 142 Md. 310, 120 A 832; Me- 
Elwee v. Chandler, 198 Pa. 575, 48 
A 475; Smith v. Snyder, 77 Va. 432. 


[a] Instruction held not adjusted 
to evidence, and harmful.—Charles v. 
Tyler, 25 Ga. A. 626, 104 SE 93. 


[b] Instruction hela not war- 
ranted by evidence.—In a buyer’s ac- 
tion to recover the purchase price, 
because of the defective condition of 
the goods, involving the question of 
whether the buyer had accepted the 
goods and was therefore limited to 
the recovery of damages and was 
precluded from recovering the pur- 
chase price and rejecting the goods, 
evidence, that before payment of 
drafts the buyer sent a telegram to 
the sellers stating that sugar ship- 
ped by the sellers to other con- 
signees had been found to be in 
condition and asking 
what recourse the buyer had if it 
lifted the draft before inspection of 
the sugar, does not warrant an in- 
struction predicated on the buyer’s 
knowledge of the damaged condition 
of the sugar before payment of 
drafts. Edgar v. Imperial Ice Cream 
Co., 142 Md. 310, 120 A 832. 


{c] Instruction erroneous as to 
one contract and correct as to an- 
other.—In an action by a buyer to 
recover the amounts paid for pea- 
nuts which proved to be defective, 
where the evidence showed that those 
purchased under the first contract 
were inspected by the buyer’s agent 
before shipment, but that those un- 
der a second contract were taken to 
fill out a car and were not in- 
spected, it being agreed that the buy- 
er could reject defective peanuts on 
inspection after receipt, an instruc- 
tion to find for defendants if the 
jury believed the peanuts were in- 
spected, unless they further found 
that some damaged ones were ship- 
ped by mutual mistake, although cor- 
rect as to the peanuts sold under 
the first contract, was erroneous as 
to those sold under the second con- 
‘tract as it did not accord with the 
agreement of the parties as shown 
by the evidence. American Peanut 
Corp. v. Newsoms Supply Co., 130 
Va. 19, 107 SE 650. 


45. Smith v. Snyder, 77 Va. 432. 


{a] Instruction held not ambigu- 
ous.—Steinhauer v. Thompson, 16 Ga. 
A. 470, 85 SE 677. \ 


For later cases, developments and changes in the law see Annotations, same title and section number,’ 
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ing,*® or confusing.*7 


been produced.®t Requested 


46. Harris v. Union Cotton Oil 
Con 2068 Ala 535.004 -S bboy duurie 
wv. Rock Falls, 239% Il]. A. 334; Tyler 
v. Goddard, 207 Ill. A. 526; Smith 


v. Snyder, 77 Va. 432 
47. Jones v. Norman, (Mo. A.) 24 
Sw (2d) 191. 


48. Ill.—Eureka Cast Steel Co. v. 
Ses Frog, etc., Works, 23 Ill. A. 

Ky.—Holcomb-Lobb Co. v. Kauf- 
man, 96 SW 813, 29 KyL 1006. 

Md.—Edgar v. Imperial Ice Cream 
Co., 142 Md. 310, 120 A 832. 

Mich.—Marker v. A. L. Zeckendorf 
€o., 226. Mich. 191, 197 NW 516. 


Mo.—Harper v. Wilson, (A.) 191 


SW 1024; Geo. O. Richardson Mach. 
Cor Vs Nelson, 191 Mo. A. 230, 177 
SW 1082. 


Nebr.—Straight  v. 


Coleman, 90 
Nebr. 92, 132 NW 998. : 


Or.—Netter v. Edmunson, 71 Or. 
604, 143 P 636. 

Tex.—Lipscomb Vv. Michaelias, 
(Civ. A.) 255 SW 630; Fay Fruit 
Co.-v. Talerico, 26 Tex. Civ. A. 345, 
63 SW 656. 


Va.—Smith v. Snyder, 77 Va. 432. 


[a] Imstruction held erroneous as 
omitting element: (1) Of absence of 
plaintiff’ s knowledge as to quality of 
goods’ delivered. Omaha _ FElectric 
Wisht, etc,,, Co.” Vv. Union Fuel ‘Co., 
88 Nebr. 423, 129 NW 989. (2) Of 
plaintiff's compliance with condi- 
tions precedent. International Har- 
vester Co. v. Haueisen, 66 Ind. A. 
355, 118 NE 320. (38) Of waiver of 
conditions. Charles v. Tyler, 25 Ga. 
A. 626, 104 SE 93. (4) That goods 
delivered must be in condition called 
for by contract. Associated Fruit 
Co. v. Marone, 68 Cal. A. 358, 229 P 
868. 

[b] Instruction as to sole ques- 
tion.—W herecplaintiff claimed that he 
had sold a team directly to defend- 
ants, and they claimed that they had 
orally guaranteed payment by the 
buyer, an instruction that the only 
question was whether the sale was 
made to defendants was proper, that 
being determinative of plaintiff’s right 
to recover. Munroe v. Mundy, 164 
Iowa 707, 146 NW 819. 


49. Crooks v. Eldridge, etc., Co., 64 
Oh. St. 195, 60 NE 203. 


[a] No submission of issues with- 
drawn.—In an action to recover the 
price paid for horses on the ground 
of rescission, where the court required 
plaintiff to elect on what theory it 
would recover, distinguishing  be- 
tween rescission, breach of warranty, 
and conditional sale, and _ plaintiff 
elected breach of warranty, but no al- 
legations were struck, nor issues 
withdrawn, instructions on the sell- 
er’s subsequent agreement to the re- 
scission was not erroneous as a sub- 
mission of matter withdrawn. Hoyer 


The instructions must also 
submit to the jury all the elements of the case prop- 
er for their consideration;#® and on the other hand 
must not enlarge the issues tendered by the plead- 
ings,*® or authorize a recovery on a cause of action 
not alleged,°° or in support of which no evidence has 
instructions 
state the law correctly and are based on evidence 
which is before the jury should be given,®? but in- 
structions that are erroneous may properly be re- 
fused®* or modified by the court.*4 


[§ 1084] b. Questions for Court and Jury. Un- 
der general rules, as to the province of the court 
and jury in civil cases,°*> questions of fact are, up- 
on conflicting evidence, for the determination of 
the jury®® thus in a proper case it is for the jury to 
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which 


resale.®1 


[55 C.J.] 1101 


determine what the terms of the contract were,°? 
and whether or not it was shown to be executed or 
executory at a certain time,®® as well as to determine 
the issue of fraud,°® or mutual mistake,®® as to the 
amount allowed on the purchase; 
whether the buyer was induced to buy on the strength 
of the seller’s offer to protect him against loss on 
Furthermore the jury will 
whether the seller was unable to comply with pro- 
visions of the contract,°? and to decide the question 


also to decide 


determine 


of whether a machine bought would develop the 


acceptance®® or 


v. Good, 182 Iowa 148, 161 NW 691. 


[b] No failure to limit as to time. 
—In a buyer’s action for a portion of 
the purchase price because of the 
damaged condition of a portion of the 
goods delivered, an instruction sub- 
mitting ine question of whether the 
term ‘Java white sugar,’ the term 
used in the contract, meant a dry, 
free-running sugar was not objec- 
tionable as against the contention that 
it failed to limit the inquiry to the 
time the contract was executed. Ed- 
gar v. Imperial Ice Cream Co., 142 
Md. 310, 120 A 832. 


50. Crooks v. Eldridge, etc., Co., 64 
Ohw St. (195;6.0° NE | 203: 

51. Smith v. Snyder, 77 Va. 432. 

52. Tyler v. Goddard, 207 Ill. A. 
5263" Cole: vy. Carter). 22” Tex. Cia VAG 
457, 54 SW 914; Smith v. Snyder, 77 
Va. 432; Ohio Valley Bending Co. v. 
Pickens, 74-W. Va. 303, 81 SE 1041. 

53. Barry v. Armstrong, 161 Ark. 


314, 256 SW 65; Edgar v. Imperial 
Ice Cream Co., 142 Md. 310, 120 A 832; 


McElwee v. Chandler, 198 Pa. 575, 
48 A 475. 
[a] Itis proper to refuse to charge 


on theory of the defense that is whol- 
ly unsupported by, or contrary to, the 
evidence. McElwee vy. Chandler, 198 
Pa. 575, 48 A 475. 


54. Smith v. Hanson, 106 Kan. 32, 
187 P 262. 


55. Province of court and jury gen- 
erally see Trial: [38 Cyc 1511]. 


56. Brennan v. Nolan Laundry Co., 
2097 Iowa °922,--229 NW 321; J. B. 
Schott Mfg. Co. v. Clevenger, 189 
Iowa 460, 178 NW 355; Donahue v. 
Witherell, 203 Mass. 489, 89 NE 793; 
Geist v. Schultz, 180 Minn. 78, 230 NW 
259; Reach v. National Bedding Co., 
276 Pa. 467, 120 A 471. 


[a] Evidence held sufficient to go 
to jury: (1) In general. Fielding v. 
Williamson, 118 Kan. 44, 234 P 48 [op 
mod on motion for reh 118 Kan. 411, 
234 P 1003]; Hotsapillar v. Superior 
Motor Co., 118 Kan. 720, 215 P 1114; 
Monroe y. Reynolds, 47 Barb. (N. Y.) 
574 (on issue as to which party was 
in default); Hudson v. Hyman, 85 Pa. 
Super. 245; Rex Auto Exchange v. 
Hoffman, Inc., 84 Pa. Super. 369; Mor- 
ley Auto Co. v. Pittsburg Machine 


Tool Co., 54 Pa. Super. 223; Frymer 
v. Wenger, 29 Pa. Dist. 438; Seltzer 
v. Pugh. (R. 1.) 186 A 765. (2) On 
issue whether defendant received 


what he bargained for, or whether 
boat he bought was of no value. 
Cromwell v. Chance Marine Const. 
Co:, 181 Md. 105, 101 A 623. (8) On 
question whether defendant waived 
right to rescind. Jones v. Norman, 
(Mo. A.) 24 SW (2d) 191. (4) On 
question as to whether plaintiff had 
exercised such control or ownership 
as to prevent rescission. Sand v. 
Garford Motor Truck Co., 236 N. Y. 
327, 140. NE 713. (5) On issue as to 


power represented.*? 
termine whether the buyer waited a reasonable time 
for the seller to make a machine, which failed to meet 
a guaranty, work.®+ 


Also it is for the jury to de- 


So the question of the buyer’s 
rescission,®® or his waiver of the 


whether buyer refused to part with 
machinery except upon payment of 
damages. Clarles v. Tyler, 25 Ga. A. 
626, 104 SE 92. 


[b] Evidence held insufficient to 
go to jury: (1) On issue of defend- 
ant’s fraud in procuring plaintiff's 
consent to rescission. Rex Sanitary 
Closet Co. v. Duster, 97 Nebr. 87, 149 
NW 307. (2) On issue of rescission, 
plaintiff at no time having trgated 
animal as property of defendants, but 
always having treated, handled, and 
used him as his own property. Smith 
v. Theiss, 196 Iowa 514, 194 NW 933. 


[c] Mixed question.—Sufficiency 
of evidence to justify submission of 
question whether the buyer rescinded 
the contract may present a mixed 
question of law and fact. Liquid 
Carbonic Corp. v. Caroombas, 132 
Misc. 866, 230 PNYS 529. 


{d] Amount of discount.—In a suit 
for the refund of part of the price 
paid for a hearse automobile, the 
amount of discount offered the buy- 
ers and the consequent amount of re- 
covery is for the jury. Alstadt v. 
Irby, 176 Ark. 1203, 3 SW (2d) 50. 


57. Morse v. Ressler, 153 Mich. 512, 
116 NW 1069. 


58. Prowers v. Nowles, 
442, 94 P 347. 


[a] Property destroyed.—In an ac- 
tion by the buyer to recover advances 
where the property was destroyed 
while still in the hands of the seller, 
the question as to whether the con- 
tract of sale was at the time execut- 
ed or executory is for the jury. Prow- 
ers v. Nowles, 42 Colo. 442, 94 P 347. 


59. Summit v. Hilton, (Tex. Civ. 
A.) 9 SW (2d) 767: 


[a] Fraud is a question for the 
court where the evidence is insuffi- 
cient to go to the jury. Hartman v. 
Boogar, 17 Pa. Dist. 255. 


42 Colo. 


60. Summit v. Hilton, (Tex. Civ. 
A.) 9 SW (2a) 767. 
227 Mich. 


61. Smith v. Doughty, 
638, 199 NW 663. 


62. New York Utility Co. v. Wil- 
liamsburg Steam Laundry Co., 187 
App. Div. 110, 175 NYS 60. 


63. Joslyn v. Cadillac Auto. Co., 
177 Fed. 863, 101 CCA 77. 


[a] Notwithstanding testimony of 
experts as to the theoretical power 
which would be developed by a ma- 
chine of the dimensions of the one 
sold. Joslyn v. Cadillac Auto. Co. 
117 Fed. 863,101 CCA 77. 


64. Emmerich v. Joliet Oil Trac- 
tor Co., 206 Ill. A. 415. 


65. Liquid Carbonic Corp. v. Ca- 
roombas, 132 Misc. 866, 230 NYS 529.. 


66. Fiske-Marshall Mfg. Co. v. Ra- 
bus, 194 Iowa 1198, 191 NW 90; Liq- 
uid Carbonic Corp. v. Caroombas, 132 
Misc. 866, 230 NYS 529, 
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right to rescind,®? may be for the jury; as may be 
the question of whether there was sufficient®* ten- 
der®® or return of the goods’® within a reasonable 
time,’! or whether there was a waiver of the tender 
of return,’? or of immediate return.7* The question 
of the seller’s waiver of other conditions precedent 
provided in the contract may upon conflicting evi- 
dence be for the jury.74 Ordinarily, but not always, 
the question of the materiality of the buyer’s default 
is for the jury.7*> So, also, in an action for over- 
payments, it is for the jury to determine the ques- 
tion of shortage in delivery,’® or of the correctness 
of the weight,’7 and to determine whether or not 
the buyer can recover for shrinkage of the goods.78 


[§ 1085] c. Direction of Verdict and Nonsuit. In 
accordance with the general rules governing the di- 


rection of a verdict,’® the court may, in a proper 


ease, direct a verdict for the buyer,®° or for the sell- 
er;°1 however, the court properly refuses to do so 
where the evidence presents a question for the ju- 
ry,** such as one dependent on the credibility of 
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sented are properly for the jury, the court may not 
nonsuit plaintiff.84 However, a nonsuit is properly 
granted where there is no allegation of fraud or 
mistake in an action for money had and received, to 
recover installment payments paid under a contract 
providing that the buyer assents to all conditions 
and may not thereafter rescind.*® 


[§ 1086] 10. Verdict and Findings. The general 
rules as to verdicts and findings®® apply to a buyer’ S 
action for purchase money paid’? Thus the ern 
must not be uncertain®® or contradictory;*® and 
findings must not be inconsistent with each other.°° 
Verdicts and findings®! and answers to special in- 
terrogatories®? must, of course, be supported by the 
evidence. 

[§ 1087] 11. Judgment and Amount of Recovery. 
The rules relating to judgments generally®® apply to 
judgments in actions by the buyer for the recovery 
of the purchase price paid.°* Thus the judgment 
must conform to the pleadings,®> must be justified 
by the verdict and findings,®® and must adjudicate 


a witness.§3 


67. Baker v. Robbins, 51 Wash. 467, 
UA aL SA LS 


[a] Subsequent use by buyer of 
horse, after he sought to rescind, 
where the use was to give the horse 
exercise, is not as a matter of law a 
waiver of his right to rescind. Bak- 
er v. Robbins, 51 Wash. 467, 99 P 1. 


68. Baker vy. Robbins, supra. 


69. . Charles v..Tyler, 25.Ga. A. 626, 
104 SE 93; 
Wash, 467, 99 P 1. 

fa] Whether buyer had kept ten- 
der of return of radio good is a ques- 
tion for the jury, in an action for 
recovery of the purchase price. Lou- 
isville Music, etc., Co. v. O’Nan, 233 
Ky. 306, 25 SW (2d) 726. 


70. Clifford v. Stewart, 153 Minn. 
382, 190 NW 613; Baker’ v. Robbins, 
51° Wash. 467, 99 P 1. 


[a] Condition of goods.—Whether 
on rescission the goods were returned 
in substantially as good condition as 
when received is for the jury. Clif- 
ford v. Stewart, 153 Minn. 382, 190 
NW 613. 


71. Clifford v. Stewart, supra. 


72. Baker v. Robbins, 51 Wash. 467 
99g he 


73., Charles v. Tyler, 25 Ga. A. 626, 
104 SE 98. 


74, Charles v. Tyler, supra. 


75. Atlantic City Tire, etc., Corp. 
v. Southwark Fdy., etc., Co., 289 Pa. 
569, 1387 A 807. 


76. Rubin v. Federal Export Corp., 
177 NYS +174. 


77. Reach v. National Bedding Co., 
276 Pa. 467, 120 A 471. 


[a] Where ticking was weighed by 
public weigher on a certain date and 
not delivered to the carrier until 
eighteen days later, and the public 
weigher had no knowledge of what 
happened to the goods in the mean- 
time, and the weight as claimed by 
the buyer was according to the bill 
of lading, in his action for shortage 
in weight, the question of the correct 
weight when delivered to the carrier 
was for the jury. Reach v. National 
Bedding Co., 276 Pa. 467, 120 A 471. 

78. Reach v. National Bedding Co., 
supra. 

[a] Recovery of cost of launder- 
ing a second lot of goods which was 
unwashed, so as to make it conform 
to the first lot, which plaintiff claimed 
was washed and defendant claimed 


Baker v. Robbins, 51. 


Similarly, where the questions pre- 


was only partly washed, the contract 
providing that the second lot conform 
to the first, is for the jury to decide. 
Reach: v. National Bedding Co., 276 
Pa. 467, 120 A 471. 

79. See Trial [38 Cyc 1563]. 

80. Cooper v. Kulp, 214 Ala. 286, 
107 S 808; Arkla Lumber, etc., Co. v. 
Henry Quellmalz Lumber, etce., Co., 
(Mo.) 252 SW 961; People’s State 
Bank v. Monsey Oil Co., (Tex. Civ. A.) 
oe ag 885. 

EK. E. Lowe Co. v. Patterson, 
19° ‘Ga. A. 140, 91 SE 242; Moore v. 
Tyler, 86 Pa. Super. 261. 

[a] Buyer realizing more on re- 
sale.—In a suit for money overpaid 
to defendant for certain shingles, with 
expenses incurred in their sale, where 
they realized on the sale more than 
the amount advanced to defendant and 
the expenses, the court properly di- 
rected a verdict for defendant., HE. E. 
Lowe Co. vy. Patterson, 19 Ga. A. 140, 
91 SE 242. 

g2. Ballard v. Byerly, 233 Tl. A, 
522; Donahue v. Witherell, 203 Mass. 
489, 89 NE 793; Barnett v. Perrine, 
(Tex. Civ. A.) 250 SW 1111. 


83. Donahue v. Witherell, 2038 
Mass. 489, 89 NE 793. 


84. Berman v. Langley, 
559, 104 A 65. 


85. Martin v. Pollatchek, 3 Mise. 
871, 22 NYS 927 [aff 6 Misc. 635, 25 
NYS 1142]. 


[a] Where, under contract to buy 
bonds, which provided. that the buy- 
er assented to all conditions and 
might not thereafter rescind, he paid 
seven installments which he sued to 
recover, without alleging mistake or 
fraud, he was properly nonsuited. 
Martin v. Pollatchek, 3 Misc. 371, 22 
NYS 927 [aff 6 Mise. 635, 25 NYS 
1142). 

86. See Trial [38 Cyc 1868 et seq]. 

87. See cases infra this section. 


[a] Findings held to entitle plain- 
tiff to judgment for overpayment.— 
Burckard v. Smith, 80 Cal. A. 104, 
251-P 663. 

[b] Court’s findings: held to sup- 
port conclusion that buyer should re- 


cover sum paid. Schreyer v. Foster, 
98 Cal. A. 106, 277 PB 5606. 


[c] Findings held not erroneous.— 
Burckard v. Smith, 80 Cal. A. 104, 
251: P-663. 


{d] Findings on special issues held 


117° Me. 


not to warrant judgment rescinding 
the sale, awarding buyers a recovery 
of the purchase money paid, and can- 
celing notes for the balance thereof, 
since such findings did not establish 
that the consideration wholly failed, 
but merely established that the chat- 
tel was not what it was warranted 
to be. Barnett Vv. Williams, (Tex. Civ. 
A.) 242 SW 348. 


88. Goldstein vy. Heflin, (Tex. Civ. 
A.) 174 SW 891 (holding special ver- 
dict uncertain). 


89. Goldstein v. 
(holding special 
tory). 

90. See case infra this note. % 


{a] Finding under special issue 
that salesman made certain represen- 
tations and guaranty is not in irrec- 
oncilable conflict with finding that 
employer did not make them. Mc- 
Ginness v. Cruse-Oille Motor Co., 
(Tex. Civ. A.) 26 SW (2d) 1095. 

91. See § 1082 note 25 [a]. 

92. See case infra this note. 


[a] In action to recover overpay- 
ments for hay bought by an esti- 
mated weight, an answer to a special 
interrogatory as to how many cubic 
feet of hay were required to make a 
ton would not be set aside as con- 
trary to the evidence it being rightly 
limited to the particular hay in suit. 
Sey v. Hanson, 106 Kan. 32, 187 


Heflin, supra 
verdict contradic- 


2 


Be myn Judgments 33.C. J. p 1042 
et seq. 


94. See cases infra this section. 


[a] Motion. to reduce judgment.— 
In an action to recover the price paid 
on personalty, a motion to reduce the 
judgment as being greater than the 
demand for damages is’ properly 
overruled, where the judgment was for 
the price. Shimel v. Williams Oven 
Mfg. Co., 93 Misc. 174, 156 NYS 1060. 


95. See case infra this note. 


[a] Allowance of item in action 
for advances on a contract to deliver 
staves, not claimed by plaintiff in his 
pleading, will be reversed. Reynolds 
v. Cooper, 193 Ky. 763, 237 SW 667. 


96. See cases intra, this note. 


[a] Judgment dismissing com- 
plaint for the purchase price of an oil 
heater and allowing recovery of mon- 
ey paid required findings in addition 
to finding of breach of warranty. 
Socony Burner Corp. v. Gold, 227 App. 
Div. 369, 287 NYS 552 


—— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the rights of the parties as to all of the issues.°7 
Since a suit to recover the price of ‘goods purchased 
is in disaffirmance of the sale,’ the theory of the 
buyer’s recovery being that he is to be returned to 
_-a status quo ante,®® except where there is a statu- 
tory modification of the rule! the measure of recov- 
ery is simply the price or amount paid,” and not the 
In case of overpayment, the 
measure of recovery is the excess amount paid‘ as 
fixed by the difference between the amount paid and 
that which should have been paid under the con- 


value of the goods.® 


tract.® 


Payment by note. Where the buyer has given 
his note for the purchase price and it has passed 
into the hands of a bona fide holder, he may recover 
the amount of the note,® although it has not been 
paid;* but the judgment should provide that, on a 
return of the note to plaintiff and a release of all 


[b]| Judgment held supported by 
pleadings, findings, and evidence on 
the basis of rescission for partial fajl- 
ure of consideration. Pennell v. 
Stanley W. Smith, Inc., 204 Cal. 540, 
269 P 177; 


Generally see Judgments §°85. 
97. Hayes v. Wood, 86 Wash. 254, 
cGsU wy 22s ie 


[a] Scope of judgment.—Where 
the seller’s agent had misrepresented 
the prior earnings of the property 


sold, the judgment should have been | 


entered for the buyers, canceling the 
sale contract, directing return and 
cancellation of notes, and for recov- 
ery of money paid, and for the seller 
confirming its possession of the prop- 
erty eae v. Wood, 86 Wash. 254, 


98. Wilkinson v. Ferree, 24 Pa. 190. 


99. Conlin v. Studebaker Bros. Co., 
175 Cal. 395, 165 P 1009. 


[a] Judgment failing to return 
property not erroneous.—Rescission 
judgment is not erroneous for fail- 
ure to return the seller’s property, 
where the value was deducted from 
the amount due the buyer, and there- 
fore no injustice was done to the 
seller. Mosteller vy, Braham, 90 Cal. 
A. 715, 266 P 367. 


1. See cases infra this note; 
infra note 40. 


[a] Relief consistent with case.— 
If the grounds on which rescission is 
asked are fraud and deceit in obtain- 
ing plaintiff's money in exchange for 
worthless property, the rule that in 
ease of rescission of a contract an 
action for damages therein cannot be 
sustained does not apply, but in such 
case, in order to prevail, plaintiff 
must prove his allegations of fraud, 
and, if the court finds that in fact the 
property was worthless, its judg- 
ment, whether it include a cancella- 
tion or not, must award to plaintiff 
the money so paid by him, whether 
for rescission or aS compensation for 
defendant’s deceit, such a case clear- 
ly being within the statute providing 
for ‘elief consistent with the case.” 
Steele v. Scott, 192' Cal. 521, 221 P 
342. 

[b] In Louisiana (1) the seller 
who does not know the redhibitory 
vices of the thing sold is bound only 
to the restoration of the price and 
expenses occasioned by the sale, not 
including transportation, under Civ. 
Code art 2531. Alex Oil Co. v. Kap- 
Jan, 7 La. A. 485. (2) Hence, where 
a chattel sold, warranted to be in 
good condition, was defective, but the 
buyer was put to no expense, the 
buyer could recover the price, but 
nothing further. Stracener v. Nun- 
nally Bros. Motor Co., 11 La, A. 541, 
TOTES 61 Toles uS. 2902 Sas) ebhey ex 


and 


_pense of loss of time caused by the 
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liability thereon, the judgment should be satisfied.® 
Where the purchase price was paid in notes, some 
of which the seller transferred to an innocent holder, 
the buyer may recover from the seller the amount 
of the notes so transferred® and obtain the cancel- 
lation of other notes still in the seller’s possession.?° 
However, it is also held that, where the buyer has 
paid the price partly by cash and the remainder by 
note, his recovery is not the full purchase price, but 
is only the cash paid and the note itself, or its value’ 
if in the hands of an innocent purchaser.*? 


Where 


it is provided by statute? that notes secured by 


buyer of an automobile taking it back 
to the seller on numerous occasions 
for repairs is not recoverable. Bar- 
nidge v. Cappel Motor Co., 12 La. A. 
216, 125 S 778. (4) However, the 
seller is liable for damages, under 
Civ. Code art 2454, when he knows of 
the redhibitory vices of the thing 
sold and fails to declare them. Alex 
Oil Co. v. Kaplan, supra. (5) More- 
over, where a boiler was unsatisfac- 
tory, the seller cannot recover ex- 
penses of examination made with the 
buyer’s consent. Alex Oil Co. v. 
Kaplan, supra. 

2. Ala.—Caffey v. Alabama Mach., 
ete., Co., 19 Ala. A. 189, 96 S 454 [cer- 
tiorari den 209 Ala. 466, 96 S 459]. 


Cal.—Conlin v. Studebaker Bros. 
Co., 175 Cal. 395, 165 P 1009. 


Tll.—Hauk v. Brownell, 120 Ill, 161, 
11 NE 416. 


Me.—Le Blanc v. Le Vasseur, 121 
Me. 594, 118 A 376. 


Pa.—Wilkinson yv. Ferree, 24 Pa. 
aE Laubach y. Laubach, 30 LegInt 


Ont.—Merritt v. Nevin, 20 U. C. Q. 
Bats 20% 

[a] Neither defendant, where 
there-are two, should be required to 
pay back more than that which was 
obtained by him. Conlin v. Stude- 
ee Bros. Co, ‘175 ‘Cal..7395;1652"P 


{b] Credit to buyer on chattel 
mortgage to secure payment of price 
held is properly allowed where va- 
lidity of credit was established. Hitt 
v. Herndon, 166 La. 497, 117 S 568. 


[ec] Measure of recovery where 
contract is terminated because of im- 
possibility of performance.—Where 
the buyer has furnished materials or 
rendered services or delivered goods 
under a contract becoming. impossi- 
ble of performance, the law creates a 
liability to pay their value, deter- 
minable by the contract price; thus, 
where performance of a contract to 
deliver oil was prevented by the ex- 
haustion of the well, in the buyer’s 
suit to recover advance payments on 
undelivered oil, the seller’s liability 
is measured by the contract price for 
oil delivered. Cochrane v. Forbes, 
257 Mass. 135, 153 NE 566. 


3. Wilkinson v. Ferree, 24 Pa. 190; 
Laubach y. Laubach, 31 LegInt (Pa.) 
116. 

4. Midgley v. Taylor, 
A.) 171 SW 301. 

5. Midgley & Curtsinger v. Tay- 
lor, supra. ; 

[a] Overpayment through seller’s 
fraud.— Where the seller of goods at 
the invoice price represented that the 
price of a certain article was two 
thousand dollars, which was paid by 
the buyer, whereas in fact the price 


(Tex. Civ. 


chattel mortgages shall, on their face, state such fact 
and when assigned by the payee shall be subject to 
all defenses existing between the payee and the pay- 
or, a judgment on a note so secured for the full price 
paid, including the amount of the note, is errone- 
ous.t? Where the payment of part of the price was 


was one thousand five hundred dol- 
lars, the measure of damages is the 
difference between the invoice price 
and that represented and_ collected. 
weet. v. Taylor, (Tex. Civ. A.) 171 


[b] Credit to buyer on notes for 
shortage was properly allowed in the 
buyer’s rescission suit, in view of the 
seller’s credit memorandum, acknowl- 
edging shortage of the cattle deliv- 
ered. Hitt v. Herndon, 166 La. 497, 
117 S 568. 


6. Baker v. Brem, 103 N. C. 72, 9 
SE 629, 4 LRA 870; Canham v. Plano 
Mie." Co.,)23 9N.2Di 22955 55. INWa loses 
Fahey v. Esterly Mach. Co., 3 N. D. 
220, 55 NW 580, 44 AmSR 554. 


7, - Canhamuwvat Plano y DES« Cons 
N. D. 229, 55 NW 583; Fahey v. Es- 
terly Mach. Co., 3 N. D. 220, 55 NW 
580, 44 AmSR 554. 

8. Fahey v. Esterly Mach. Co., su- 
pra. 

9. Terrell vy. 
A.) 153 SW 647. 

[a] Where defendant sold hogs 
infected with cholera, represented 
that they were sound, and the buyer 
relied on the representation and gave 
a note for the price, which the sell- 
er transferred to a bona fide purchas- 
er, the seller was liable to the buyer 
on the death of the hogs soon after 
the purchase. Terrell v. Landrum, 
(Tex. Civ. A.) 153 SW 647. 


Payment by note generally see su- 
pra § 1061. 

10. Terrell v. Landrum, (Tex. Civ. 
A.) 153 SW 647. 


11. Seligman vy. 
5338, 179 NYS 419. 


[a] Part payment by note.— 
Where a power press was sold for 
five hundred fifty dollars, of which 
two hundred seventy-five dollars was 
paid in cash and two hundred seven- 
ty-five dollars by note, in an action 
by an assignee to rescind the sale for 
breach of warranty and to recover 
the purchase price and damages, 
plaintiff was entitled to recover 
back, not five hundred fifty dollars, 
the purchase price, but only two 
hundred seventy-five dollars, the 
cash paid, in absence of evidence of 
transfer of the note. Seligman v. 
Duff, 109 Mise. 533, 179 NYS 419. 

[b] Transfer not presumed.—The 
note has no value if not in the hands 
of an innocent purchaser, transfer to 
whom cannot be presumed. Seligman 
v. Duff, 109 Misc. 533, 179 NYS 419. 

12. See statutory provisions. 


13. Ballard v. Byerly, 233 Ill. A. 
22. 


Landrum, (Tex. Civ. 


Duff, 109 Mise. 


[a] In action to recover price 
paid for automobile sold to plaintiff 
under false representations, where 
consideration of one thousand one 
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not made to the assignee of a note, but to the as- 
signor, the assignee not being a party to the con- 
tract is not obligated to refund such payment.'+ 


Recovery for credit allowed or goods credited. 
Where the seller is allowed eredit on a preéxisting 
debt for the full amount of the purchase price, the 
buyer’s recovery upon rescission is limited to the 
restoration of the original obligation by a nullifica- 
And where the buyer of goods 
is allowed a credit on other goods, he may not, on 
rescission, compel the seller to return the amount so 
Moreover, where property is 
given in part payment by the buyer who receives 
credit on account of the purchase price therefor, he 
may not in this action recover the sum so credited 
to him,'’ but instead is limited to the actual value 
of the goods turned in on the purchase,*® or to the 
However, in some 
jurisdictions the amount allowed on the goods in 


tion of the credit.1> 


credited in money.!® 


return of the goods themselves.?® 


hundred dollars was paid by trading 
in another car for four hundred sey- 
enty-five dollars and giving a note for 
the balance, no part of which has 
been paid, a judgment for the full 
price was erroneous in view of the 
fact that the note was secured by a 
chattel mortgage, and the _ statute 
provides that such a note must state 
the fact of security on its face, and 
is subject to all the defenses exist- 
ing against the payee, although it 
has, been assigned. Ballard vy. Byer- 
ly, 233 Ill. A. 522. 


14. International Harvester Co. v. 
ee Pers (Tex. Civ. A.) 16 SW (2d) 


15.. See supra § 1063 note 31. 


16. Holt Mfg. Co. v. Strachan, 77 
Wash. 380, 137 P 1006. 


[a] Return of credit in money 
cannot be compelled, on rescission, 
since it is only where a payment is 
made in money, or where the specific 
thing cannot be returned, that a 
judgment for money can be had. Holt 
Mfg. Co. v. Strachan, 77 Wash. 380, 
dis 1006s 


17. Musso vy. Ginsberg, 173 NYS 
141. 
[a] Where contract provides for 


return of such goods paid in as part 
of,the purchase price, or the proceeds 
therefrom if sold, the buyer is pre- 
cluded from the recovery of a cash 
allowance given for such _ goods. 
Perry v. Park Street Motor Corp., 127 
Me. 365, 143 A 274. 


[b] Buyer may not retain goods 
to be traded in and recover money 
too.—Where plaintiff agreed to pur- 
chase a chassis, and made a deposit, 
to be returned if defendant failed to 
fulfill its contract, and defendant 
agreed to take plaintiff's old machine, 
if in good running order, at one thou- 
sand dollars, plaintiff, on defendant’s 
breach, could recover the deposit, but 
on refusing to take the chassis could 
not keep his old machine and recover 
the one thousand dollars. Greenberg 


v. Hurlburt Motor Truck Co., 170 
NYS 441. 

18. Musso v. Ginzburg, 173 NYS 
141. 


{a] Plaintiff, purchaser of pool 
tables, who paid down ninety dollars 
and delivered to defendant seller two 
pool tables, for which he was allowed 
in exchange seventy dollars, would 
not, in an action for money had and 
received and for breach of contract, 
be entitled to judgment for one hun- 
dred sixty dollars, where the only 
testimony as to actual value of the 
two tables was that they were not 
worth more than thirty dollars. 


| thirty days, 


jnot entitle 
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Interest.?1 


of payment.?® 


by him:**% .The 


Musso vy. Ginzburg, 173 NYS 141. 

In action for money received gen- 
erally see Money Received § 80 note 
12: 

19. See case infra this note. 

[a] Return of car which consti- 
tuted buyer’s deposit.—Where plain- 
tiff buyer contracted with defendant 
salesman to purchase a D car to be 
delivered in thirty days, but if not 
so delivered plaintiff to have the 
right to cancel the order, defendant’s 
liability to be limited to the return 
of plaintiff's deposit, plaintiffs de- 
posit being an ear for which he 
received under the contract a_ credit 
of three hundred twenty-five dollars, 
he could not, by cancellation of the 
order for failure to deliver within 
claim three hundred 
twenty-five dollars from defendant 
on the theory that the O car was 
sold to defendant, but was entitled 
only to a return of the O car. Schutt 
v. eae 62 "Cala Amo Os Zilia Oo. 

Geggie v. Kerr Motors, Ltd., 
18 seh L, 316, 66 DomLR 387. 

21. Recovery of interest in action 
for money received see Money Re- 
ceived § 81. 

22. Ala.—Caffey v. Alabama Mach., 
ete Co welI Ala, Av 128 9;9:9'6 e 454 
[certiorari den 209 Ala, 466, 96 S 459] 
(breach of warranty). 

Ill.—Tyler v. Bailey, 71 Ill. 34. 

Ind.—Dobenspeck v. Armel, 11 Ind. 
31 (nondelivery); Harvey v. Myer, 
9 Ind. 391 (nondelivery). 

La.—Hutchinson v. Byrd, 6 La, A. 
367 (breach of warranty). 

Me.—Le Blanc v. Le Vasseur, 121 
Me. 594, 118 A 376 (breach of war- 
ranty). 

N. Y.—Calos v. Gest, 188 NYS 466 
(rescinded by agreement and conduct 
of parties). 

Tex.—Routh v. Caron, 64 Tex. 289 
(failure of title); Gregg v. Fitzhugh, 
36 Tex. 127 (nondelivery). 


Wash.—Da Ponte+v. Simonian, 127 


Wash. 214, 220 P 799, 222 P 901. 
Ont.—Merritt v. Nevin, 20 U. C. 
Q: B. 540. 
[a] Rate of interest.—Where a 


purchaser at a credit sale is allowed 
a deduction of the rate of eight per 
cent per annum from the price for 
such advance, that circumstance will 
him, on rescission, to 
interest at that rate, instead 
of the legal rate. Dowlin v. New 
Orleans, ete., R. Co., 5 Rob. (La.) 5. 

[b] To time of judgment.—Ham- 
ilton v. Smyth, 13 DomLR 55, 4 Ont 
WN 1572, 24 OntWR 809; Sager v. 


claim 


Disbursements and expenses. 
paid by the buyer for delivery of the goods may be 
ee by the buyer?’ although it has been held 
that a transportation charge for a return of the 
goods to the seller as incident to rescission should 
be borne by the buyer.?® 
executory until the goods are tested by the buyer, 
the expenses of testing such goods, being in the na- 
ture of a part of the purchase price, are recoverable 
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the sale may be recovered by the buyer.?° 

Interest is ordinarily recoverable on 
the amount of the price paid;?? from the date of 
rescission,2? as distinguished from the date of pay- 
ment** or sale.?°® 
the agreed price he is entitled, in an action to re- 
cover the excess, to interest on such amount from 
the time of demand therefor but not from the date 


If the buyer has paid more than 


Freight charges 


Where the contract is 


cost of laundering goods to make 


beer Windmill, ete., Co., 7 Sask. 


. 


[ec] To date of verdict.—Le Blanc 
yee Vasseur, 121 Me. 594, 118 A 
23. Le Blanc v. Le Vasseur, 121 


Me? 594, 118 Atn3765.. Calos*v, | Gest; 
188 NYS 466; Da Ponte v. Simonian, 
127 Wash. 214, 220 2 199, 222 SPANO 0s 
Sager v. Manitoba Windmill, ete., ‘Co; 
COSEIG) apd Deiat ig 


[a] Date of tender back of goods. 
~On rescinding, the purchaser was 
not entitled to interest from the date 
of sale, but only from the date on 
which he tendered back the goods 
and demanded a return of the put- 
chase price, he having made some 
use of the goods after the sale. Da 
Ponte v. Simonian, 127 Wash. 214, 
220) e199, 222) 90d 

[b] Date of seller’s acceptance of 
offer to rescind is the date from 
which the interest will run where the 
rescission was effected by the agree- 
ment and conduct of the seller and 


ine buyer. Calos v. Gest, 188 NYS 
[c] Date of judgment annulling 


purchase.—Interest is recoverable on 
payments made on the purchase an- 
nulled by judgment oniy from the 
date of judgment. Hutchinson v. 
Byrd, 6 La. A. 367. 


sae Hutchinson v. Byrd, 6 La. A. 
25. Da Ponte v. Simonian, 127 


Wash. 214, 220 P 799, 222 P 901 (hold- 
ing that, where there was no issue of 
the reasonableness of the buyer’s use 
of the goods, the interest would not 
run from the date of the sale). 


26. Ft: Smith Wagon Co. v. Bak- 
er, 84 Ark, 444, 105 SW 591. 


27. Caffey v. Alabama Mach., etc., 
Co:;) 19 Alar eA, 189,596 'S i454 sieer= 
tiorari den 209 Ala. 466, 96 A 459]; 
Krzyszke v. Ohio, etc., Coal Cow 941 
Mich. 487, 217 NW 403; F, B. Con- 
nelly Co. v. Schleuter, 69 Mont. 65, 
220 P 103 (sale induced by seller’s 
fraud); Davenport v. Minneapolis 
Threshing Mach... (Co., 13) (Sask. 393 
(defective goods). 

[a] Reason for rule.—If the buyer 
is entitled to be relieved from mak- 
ing payments for goods because of 
a failure of consideration, it is con- 
sistent to make him pay the freight 
on such goods. Krzyszke v. Ohio, 
Ave Coal Co., 241 Mich. 487, 217 NW 

28. Alex Oil Co. v. Kaplan, 7 La. 
A. 485. 

29. Caffey v. Alabama Mach., etc., 
Co., 19 Ala. A, 189, 96 S 454 [certio- 
rari den 209 Ala. 466, 96 S 459]. 


ry 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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them conform to contract stipulations,®® as well 
as the loss of weight of the goods from such launder- 
ing,®! has been held to be a proper element of re- 
covery. Items clearly not a part of the purchase 
priee are, of course, not recoverable in this action.*” 
Moreover, on recovery of an overpayment because 
of deficiency, plaintiff is not entitled to recover du- 
ties and commissions paid on the deficiency ;?* and 
if the purchase was made by virtue of an option 
bought from a third person, the amount paid for 
such option cannot be recovered.**# 


Allowance for use by buyer. While it is held that 
the buyer’s recovery of the price paid®® or of con- 
sequential damages*® will be offset by the value of 
the buyer’s use of the goods before rescission, it is 
elsewhere held that no allowance will be made to 
the seller for the value of such use or to the buyer 
for interest on his money, but that one will offset 
the other.*7 Allowances are sometimes made for 
deterioration of the goods by the buyer’s use before 
rescission,*® or for a reasonable amount of rental 
for the buyer’s use;*® and in some jurisdictions, in- 
dependently of rescission, allowances are made for 
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use or consumption of goods under statutes provid- 
ing for relief consistent with the case.*° Profits by 
the buyer from his use of a defective article which 
he had never accepted are recoverable by the seller 
in his counterelaim,*+ 


Proceeds of resale. Where the buyer, after re- 
scission, causes the goods to be attached and sold 
in a foreign jurisdiction, later bringing an action 
against the seller for the price paid, the seller is 
entitled to credit only for the net profits of the sale 
under such judgment.*? 


Buyer’s abandonment of the property, after he 
attempts to rescind and his offer to return is re- . 
fused, will reduce his recovery by the fair market 
value of the property abandoned.** 


Costs. The rules governing costs generally** will 
govern their assessment in the buyer’s action for the 
recovery of the purchase price.*® 

[§ 1088] D. Recovery of Goods*#*—1. Right of 
Action. Where the contract of sale is executory, a 
buyer who has neither the possession of the’ goods 
nor the right of possession cannot, on the failure of 
the seller to deliver, maintain an action of replevin** 


30. Reach v. National 
Co., 276 Pa. 467, 120 A 471. 


31. Reach v. National 
Co., supra. 


32. Caffey v. Alabama Mach., etc., 
Co., 19 Ala. A. 189, 96 S 454 [cer- 
tiorari den 209 Ala. 466, 96 A 459]. 


[a] Cost of installing other ma- 
chinery.—In a buyer’s action, based 
on a rescission of a contract for the 
purchase of a tractor, warranted by 
the seller as fit for the contemplat- 
ed purpose, on rescission by the buy- 
er, the costs of installing other ma- 
chinery to take its place, and of op- 
erating such other machinery to take 
its place, and loss sustained on ac- 
count of drying out of plaintiff's sor- 
ghum by reason of delay and ineffi- 
ciency of the tractor, not being a 
part of the purchase money, were not 
recoverable under counts based on the 
rescission they being in no sense a 
part of the purchase price. Caffey 
v. Alabama Mach., etc., Co., 19 Ala. 
A. 189, 96 S 454 [certiorari den 209 
Ala. 466, 96 S 459]. 


Bedding 


Bedding 


33. Hargous v. Ablon, 3 Den. (N. 
Y.) 406, 45 AmD 481. 
34 Hicks v. Stevens, 121 Ill. 186, 


LINE! 241 -prev 15" Til” A, 430). 


85. Lucchese v. Goggan, (Tex. 
Civ. A.) 257 SW 584 (use during test 
of article). 


[a] Rule stated.—If the purchas- 
er obtains a valuable use of the arti- 
cle while its serviceability is being 
tested and determined, then, in the 
event of a rescission by the purchas- 
er, the latter’s recovery of the pur- 
chase price paid, or of consequential 
damages, will be offset by the amount 
of the value of such use. Lucchese 
v. Goggan, (Tex. Civ. A.) 257 SW 584. 


[b] Allowance for use.—Where 
plaimtiff£ bought a store and stock of 
goods, paying nine hundred dollars, 
and agreed to give a note secured by 
mortgage for the balance, with no 
agreement as to the time the note 
and the mortgage were to run, nor 
as to the rate of interest, and plain- 
tiff, after taking possession, failed to 
give a mortgage, whereupon defend- 
ant entered by force and took pos- 
session, an award of the amount paid, 
less two hundred dollars for the use 


‘of the premises and stock, together 


with interest on the palance, is prop- 
er, and not excessive. Fleming Vv. 


[55 C. J.—70] 


Hanley, 22 R. I. 251, 47 A 387. 


36. Lucchese v. Goggan, (Tex. 
Civ. A.) 257 SW 584. 

87. Barnett v. Brown, 140 Ark. 
636, 216 SW 1088 [quot Cyc]; Scott 
v. Clarkson, 1 Bibb (Ky.) 277; Har- 
vey v. Kendall, 2 La. Ann. 748; Farm- 


er v. Fisk, 9 Rob. (la.) 351. 


[a] Reason for rule is that the 
seller cannot change the attitude of 
the purchaser to that of mere hirer. 
Barnett v. Brown, 140 Ark. 636, 216 
SW 1038. 


38. Addison v. Ottawa Auto, etc., 
Co., 30 Ont.*L. 51, 5 OntWN 479. 


[a] Allowance for deterioration. 
—An allowance may be made, as 
compensation for the deterioration 
of an automobile sold by false rep- 
resentations to a party who used it 
before rescinding the contract. This 
may reasonably be fixed as_ the 
amount of the interest on the money 
to which the buyer would have been 
entitled. Addison v. Ottawa Auto, 
etc., Co., 30 Ont. L. 51, 5 OntWN 479. 


39. Dunn v. Barish, 32 Oh. A. 310, 
166 NE 912. 


40. Steele v. Scott, 192 Cal, 
221 P 342. 


[a] Relief consistent with case.— 
Independently of rescission, where 
the ‘facts found are within the issues, 
a judgment is required in favor of 
plaintiff for the return of his money 
paid for an interest in a business, 
Yeas one half of the value of the 
property consumed by him in operat- 
ing the business for a brief period, 
this being, under the statute, relief 
consistent with the case. Steele v. 
Scott, 192 Cal. 521, 221 P 342. 


521, 


Relief consistent with case see 
Judgments § 90. 
41. Davenport Minneapolis 


Threshing Mach. Co., v43 Sask. 393. 
Seller’s counterclaim generally see 
supra § 1075. 
42. Enterprise 
Sayers, 55 Mo. A 


[a] For the reason that the sell- 
er is entitled to such credits only as 
he or his property has paid to the 
buyer in money or its equivalent. 
Enterprise Soap Works yv. Sayers, 55 
Mo. A. 15. 

43. Houze v. Blackwell, 
700, 87 SE 1054. 


*By FELIX C. GRABER (§§ 1088-1098). 


Soap Works  v. 
Ss 


144 Ga. 


44." See Costs 15 Cy J: pi 1. 
45. See case infra this note. 


_Ca].| Where no_ sufficient founda- 
tion for them is laid, costs are not 
recoverable in the buyer’s action for 
recovery of the price paid. Merritt 
v. Nevin, 20 U. C. Q. B. (Ont.) 540. 

46. Concurrent or exclusive rem- 
edies see supra § 1054. 


47. Ark.—-Sherrill Hardwood 
Lumber Co. v. H. D. Glass Lumber 
CO. DEW eAT Kis 5S 2 Sii) eS Veeco 
Deutsch v. Dunham, 72 Ark. 141, .78 
SW 767; Carpenter v. Glass, 67 Ark. 
135, 53 SW 678; Hodges v. Nall, 66 
Ark. 135, 49 SW 352. 

Hawaii.—Phillips  v. 
Hawaii 9. 


Ida.—Western Seed Marketing Co. 
v. Pfost, 45 Ida. 340, 262 P 514. 


Magoon, 9 


Ill.—Havestick v. Fergus, 71 IIl. 
LOS Millay, GW.) Dunn) 2277) Dl odio. 
Updike v. Henry, 14 Tl. 378; Stanley 


vy. Robinson, 14 Ill. A. 480. 

nigh Rin Reet v. Windoes, 29 Ind. 
Ky.—Gibson v. Ray, 

28 KyL 444, 
Me.—Silver v. Moore, 109 Me. 505, 

Fy Se Pettengill v. Merrill, 47 
e 


Mo.—Boutell v. Warne, 62 Mo. 350; 
Suggett v. Cason, 26 Mo. 221. ; 


89 SW 474, 


Nebr.—Graves Wir Damrow, 28 
Nebr. 271, 44 NW 234; Barrett: v. 
Turner, 2 Nebr. 172. 


N. H.—Chellis v. 
H. 104, 54 A 943. 


N. Y.—Austin v. Heermance Stor- 
age, ete:,¢Co., 199 Apps Div.2626,7192 
NYS 71; Mackay v. Mackay, 1 Lans. 
506; One Cote Products Co. v. Dunn, 
181 NYS 768; Myers v. Hausman, 
2 AlbLJ 48. 


Or.—Brown v. Sheedy, 90 Or. 74, 
INS Pols jaa Wale we Roozeyedas Or 
590, 74 P 210; Backhaus v. Buells, 
43) (Or. 558, 72: P\ 976; 73 P 3425599 
AmSR 759; Hamilton v. Gordon, 22 
Or: ST, 30) P495. 


Pa.—Sneathen v. Grubbs, 
147. 


Grimes, 72 N. 


Rona S218 


S. C.—Kirven v. Pinckney, 
C. 229, 25 SE 202 
enn.—“Standard Candy Co. v. Corn 


Products Refining Co., 2 Tenn, Civ. 
A. 608. 


ONE AS 
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or bail trover*® for the recovery of the goods, nor 
in these circumstances, can the buyer avail himself 
of the statutory remedy of specific attachment, au- 
thorized in an action to enforce a mortgage or lien 
upon personal property or for the recovery, parti- 
tion, or sale of such property, or where plaintiff has 
a future estate or interest therein for the security 
If the title has passed so as to give 
him the right of possession of the goods, the buyer 
may sue for them in replevin®® or detinue.*? 
replevin may be brought by the buyer if, being in 
possession, the goods are wrongfully taken from him 
by the seller;*? and this right of recovery of the 
‘ goods the buyer may enforce against third persons 
claiming under the seller as purchasers®* or credi- 
tors;°>* but replevin will not lie against the seller 
where he has disposed of the property before com- 
mencement of the suit,°® and neither will detinue.®® 


of his rights.*® 


et eee vy. Philleo, 15 Wis: 

Ont.—O’Neil v. MclIlmoyle, 34 U. 
CFO: B4236) 

[a] Right of possession.—(1) No 
right of possession passes under a 
bill of sale executed without con- 
sideration, the property remaining in 
the seller’s possession. Myers v. 
Hausman,'2 AlbLJ (N. Y.) 48. (2) 


Where a-written contract consists of | 


an executory agreement for the sale 
of hops, and a hypothecation of the 
erop as security for any damages 
which the seller may sustain by rea- 
son of the buyer’s failure or refusal 
to perform his part of the contract, 
which damages are unliquidated, on 
a breach of the seller’s contract the 
buyer is not entitled to the posses- 
sion of the property, but is only 
entitled to have the same subjected 
to the payment of his debt after it 
has been ascertained by a judicial 
proceeding. Backhaus v. Buells, 43 
On CboSie te oe 29716. toe oA2, 99)-Am 
SR 759. (3) Buyer of trade accept- 
ances accepted by agent for goods 
could not maintain replevin to re- 
cover the goods, where the buyer had 
redelivered the trade acceptances to 
the seller. Central -Crust 2Co;) cv. 
Duncan, (Ind. A.) 168 NE 506. 


Action for breach of contract see 
infra §§ 1099-1167. 

Action to recover money paid see 
supra §§ 1056-1087. 

48. Skinner vy. Hillis, 
711, 104 SE 508. 

Bail trover generally see Trover 
and Conversion. 

49. Quisenberry v. Rucker, 
124 SW 274. 


25 Ga. A. 


(Ky.) 


50. Ill—Rudin vy. King-Richard- 
son Co., 311 Ill. 513, 143 NE 198; 
Moser v. Kreigh, 49 Ill. 84; Rhea 


v. Riner, 21 Ill. 526. 


Md.—Cheney v. Eastern Transp. 
Line, 59 Md. 557. 


Mo.—Lumsden v. Howard, 210 Mo. 
A. 645, 236 SW 420; Poplin v. Brown, 
200 Mo. A. 255, 205 SW 411; Sikes 
vy. Freeman, (A.) 204 SW. 948; 
Ilgenfritz v. Missouri Pac. R. Co., 
169 Mo. A. 652, 155 SW 854; Glass 
vy. Blazer, 91 Mo. A. 564. 


N. Y.—Crounse v. Schrimpton, 10 
Misc. 51, 30 NYS 809. 


Or.—Logan v. Cross, 101 Or. 85, 
198 P 1097, 26 ALR 1009. 

Pa.—Boyle v. Rankin, 22 Pa. 168; 
Smyth v. Craig, 3 Watts & S. 14. 

Wis.—Abraham v. Karger, 100 
Wis. 387, 76 NW 330. 

Ont.—O’Rourke v. Lee, 18 U. C. 
Q. B. 609. 

[a] Illustration.—Where one pur- 
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) 


Time to sue. 


for delivery.*® 


So 


chased and paid for a certain num- 
ber of tons of hay out of a cer- 
tain stack, segregation of such 
amount of hay from the stack was 
not necessary to an actual delivery 


thereof, and purchaser could bring 
action in replevin to recover the 
same. Logan v. Cross, 101 Or. 85, 


198 P 1097, 26 ALR 1009. 


[b] Assignment of personal prop- 
erty for valuable consideration, al- 
though not accompanied by posses- 
sion, is valid as between the par- 
ties and possession, if not volun- 
tarily surrendered, may be obtained 
by an action of replevin. Boyle v. 
Rankin, 22 Pa. 168. 


Replevin 54 C. J. p 404. 


51. Capitol Lumber Co. v. Mul- 
linix, 208 Ala. 266, 94 S 88; Willis 
v. Willis, 6 Dana (Ky.) 48. 


[a] Nature of action.—An action 
of detinue, to! recover possession of 
certain lumber, the title to which 
passed to plaintiff under contract by 
part payment and delivery of a bill 
of ‘sale, is not an action on an ex- 
ecutory contract, but one merely to 
enforce possessory rights already ac- 
quired under an executed contract, 
the validity of which.cannot be ques- 
tioned in such action. Capitol Lum- 
v. Mullinix, 208 Ala. 266, 


1 


‘Detinue 18 C. J. p 987. 


62: Deatz va Us So .0S te Cle 3555 
Schenck v. Sithoff, 75 Ind. 485; Ault- 
man v. Richardson, 10 Ind, A. 413, 
38 NE 532; Mohn vy. Stoner, 14 Iowa 
aie Haines v. Cochran, 26 W. Va. 


[a] Purchase-money mortgage.— 
Where the goods were taken from 
the buyer under a purchase-money 
mortgage the buyer may show that 
at the time possession was taken the 
damage to plaintiff by reason of a 
false warranty on the sale left noth- 
ing due on the mortgage. Aultman 
v. or iChardepn, 10 Ind. A. 413, 38 NE 
532. 


53. Elliott v. Stoddard, 98 Mass. 
145; Brown v. Pierce, 97 Mass. 46, 
93 AmD 57; Fellows v. Boston, etc., 
Ree COs "78 TN. M0945 > OS hi Are aods 
Gregory v. Wendell, 40 Mich. 432. 


[a] Extent and limits of rule.— 
(1) Although a buyer’s title might 
be defective against a subsequent 
good-faith purchaser because the 
seller retained the goods, yet he can 
maintain replevin against one who 
subsequently purchased from 
seller with notice of the prior sale. 
Fellows v. Boston, etc., R. Co., 78 
N. H. 594, 98 A 481. (2) Replevin 
will not lie against the defendant 
who purchased prunes after the sell- 


[§ 1089] 2. Conditions 
goods are bargained but not paid for, a tender of 
payment is a condition precedent. to replevin for the 
goods;*® and if a third person is lawfully in pos- 
session, the action cannot be maintained in the ab- 
sence of a demand and refusal.®° 
the property has been held, unnecessary, however, 
where in making it the buyer would be putting his 
life in jeopardy.°+ 


the | 


oe 
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Assignee of buyer may maintain an action of re- 
plevin where title had passed to his assignor so as 
to give him the right of possession.®* 


If defendant seller has breached his 
contract by disposing of part of the goods to another 
and refusing to deliver on demand, the action is not 
premature although brought before the final date 


Precedent. When the 


A demand for 


Where on the sale of a stock of 


er got possession and before plain- 
tiff buyers, under an executory con- 
tract for sale of year’s crop of 
prunes, performed the concurrent 
covenant of paying at time of de- 
livery. Gile v. Lasselle, 89 Or. 107, 
PUP Reet: 


54. Tousey v. Post, 91 Mich. 631, 
52 NW 57; Tandler v. Saunders, 56 
Mich. 142, 22 NW 271; Kent Iron, 
ena v. Norbeck, 150 Pa. 559, 24 


[a] Property seized for taxes.—A 
buyer of property which had been 
assessed for taxes, who purchased 
before any lien for the taxes had 
attached, is not a privy of the sell- 
er, SO aS to bar an action of replevin 
against the tax collector to recov- 
er such property seized by him. 
sousey v. Post, 91 Mich. 631, 52 NW 


55. J. J. Smith Lumber Co. v. 
Scott County Garbage Reducing, etc., 
Co., 149 Iowa 272, 128 NW 389, 30 
LRANS 1184; Williams v. Lancaster, 
119 Me. 461, 111 A 754. 


_ [a]. Bona fide purchaser.—Replev- 
in will not lie where defendant sell- 
er has sold and delivered the prop- 
erty to a bona fide purchaser for 
an adequate consideration without 
notice of the previous alleged sale. 
Williams v. Lancaster, 119 Me. 461, 
LTPeA -754- 


56. -J. J. Smith Lumber Co. vy. 
eo te Compt Garhe ee, Reducing, 
Gs "COs owa 272, 128 ’ 
30 LRANS 1184. ‘ pia 


57. Bullard v. Phillips, 3 La. 151. 


58. Sikes v. Freeman, eyes 
Sie. eman, (Mo. A.) 204 


59. Bradley v. Michael, 1 Ind. 551; 
Hart v. Livingston, 29 Iowa ‘217; 
Silver v. Moore, 109 Me. 505, 84 A 
popes Hundley v. Buckner, 14 Miss. 

Tender of price as condition 
precedent to replevin generally see 
Replevin § 67. 


60. 
A. 430. 


Demand as condition precedent to 
replevin generally see Replevin §§ 


Harris v. McCasland, 29 Ill. 


61. Kurtz v. Cooperider, 
AS 393, £27 NEY 572: 


[a] Thus, where the seller, after 
she had received payment and ex- 
ecuted a bill of sale, at the point 
of a pistol forcéd the buyer to sign 
a written rescission and accept the 
purchase money, the buyer need not, 
in order to maintain an action of re- 
plevin, make further demand for the 
property. Kurtz v.. Cooperider, 73 
Ind, “A... 393,127 NE 572: 


73 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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goods the seller remains in possession to conduct 
the business for the buyer and account to him for 
the proceeds, a demand for an account is not neces- 
sary before action to recover possession if the seller 
has repudiated the contract by a denial of plaintiff’s 
ownership.*? A buyer of property which had al- 
ready been levied on to satisfy a judgment against 
the seller cannot maintain replevin against an offi- 
cer subsequently levying an attachment at the suit 
of another creditor, without satisfying the judg- 
ment.°* 


Sufficiency of payment or tender. Payment of the 
actual consideration is sufficient, although the buyer 
has not tendered or paid the consideration stated in 
the bill of sale;°* but where a sale is on credit, a 
note to be given for the price, with approved surety 
and at a specified rate of interest, a tender of cash 
in payment is not sufficient to support replevin.®® 
Payment to the justice of the peace before whom 
the action is tried at the commencement thereof is 
sufficient where the seller has threatened the life of 
the buyer.®® 


Waiver of tender. The seller does not waive ten- 
der of an amount remaining due on the price by re- 
fusing to accept the amount when it is offered;°? 
and in order to maintain replevin, the buyer must 
keep the tender good by bringing the money into 
court.®§ 


[§ 1090] 3. Defenses. One who sells property in 
his possession in which other persons have, unknown 
to the buyer, a joint interest is estopped from setting 
this up as a defense to an action by the buyer for 
possession of the property;°® and a seller who has 
by violence retaken possession of property which 
he has sold and delivered cannot defend an action 
of replevin on the ground of a failure of considera- 
tion;‘® but a seller who has regained possession is 
entitled to show in an action of replevin brought by 
the buyer that the sale was induced by fraud on the 
part of plaintiff.? 


[§ 1091] 4. Pleading. A complaint or petition 
which alleges that the pleader has purchased person- 
al property and is the qualified owner thereof and 
entitled to immediate possession, sufficiently alleges 
a delivery to complete the purchase.** Where plain- 
tiff alleges generally that he is the owner of the 
property and on the trial produces a bill of sale un- 
der which he claims, it may be shown by parol evi- 
62. J. H. Hayes Woolen Co. v. 74. 
McKinnon, 114 N. C. 661, 19 SE 761. 


63. Brown v. Loesch, 3 Ind. A. 145, 
29 NE 450. heyy 


64 Schenck vy. Sithoff, 75 Ind. 485. 


65. Morgan v. East, 126 Ind. 42, 


25 NE 867, 9 LRA 558 
66. Kurtz v. Cooperider, 


278. 
73 Ind.| 77 


A. 393, 127 NE 572. 78. 
67. Silver v. Moore, 109 Me. 505, 79. 
84 A 1072. 80. 
68. Silver v. Moore, supra. 237. 


69. Kaiger v. Brandenburg, 4 Ind. 81. 
A497; 31 (NEY 211. 


70. Applewhite v. Allen, 8 82. 


Humphr. (Tenn.) 697. 83. 
71. Butler v. Reynolds, 3 Thomps. 84. 
Ss G et CNie Wig 4ade pi 
72. Putnam v. Hamilton, 159 Iowa [a] hus, 


702, 140 NW 886, LRA1918B 433, Ann 
Casi915D 31. 
73. O’Neill v. Murry, 6 Dak. 107, 


50 NW 619; McAnnulty v. Seick, 59 
lowa 586, 13 NW 743. 
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Seimon v. Allard, 15 Ill. A. 568; 
Wolfe v. Frederick, 59 Mich. 246, 26 86. 
NW 5138; Adler v. Cole, 12 Wis. 188. 


Shade v. Diamond L. Service 87 
Station, 148 Miss. 157, 114 S 260. ‘ 


76. Fulton v. Thompson, 18 Tex. 


See Evidence §§ 25-88. 
See Evidence §§ 13-24. 90. 
See cases infra this section. 

See Evidence § 64; Replevin § 


McIninch y. Evans, 90 Nebr. 
243, 1338 NW 187. 

McIninch vy. Evans, supra. 
MeIninch v. Evans, supra. 
MecIninch v. Evans, supra. 
Arnold v. Arnold, 17 N. C. 467. 
where the owner of 
slaves agreed to sell the residue of 
them, after selecting three for him- 
self, a Subsequent sale of three of the 
slaves by the vendor must be deemed | ard, supra). 
to be an election under the contract, 
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dence that it was intended as a mortgage, although 
defendant has not specially pleaded this fact;** and 
in an action against an officer claiming the goods 
under process against the seller, it may be shown 
under an averment of property in the seller that 
the sale to plaintiff was a sham or fraudulent sale.** 
Where the seller has returned the amount paid by 
the buyer for the goods, the latter cannot succeed in 
replevying them, unless he shows that the damage 
suffered amounted to the sum returned.*® In an ac- 
tion by a buyer to recover goods which defendant has 
stopped in transit, it is sufficient for defendant to 
allege that he is ready and willing to deliver to 
plaintiff all notes or securities given on the purchase- 
price without attaching them to his answer or pro- 
ducing them in court.7® 


[§ 1092] 5. Evidence—a. Presumptions and Bur- 
den of Proof. The general rules relating to pre- 
sumptions’* and burden of proof?’ ordinarily gov- 
ern and control the presumptions and burden of 
proof in an action by the buyer to recover the goods 
purchased.*® While defendant’s possession of a 
chattel, when replevied, is presumptive evidence of 
ownership,*® such possession loses its presumptive 
character when plaintiff adduces evidence showing 
that he bought the chattel from the owner, that he 
paid for it, and that he is entitled to possession ;** 
and the burden is on defendant, where he attempts 
to defeat the case thus made,** and to establish his 
own right of possession®? as by proof of a verbal lien 
to which plaintiff was a stranger, to show that plain- 
tiff, before completing his purchase, had notice of 
such lien.8* Where the owner of property agrees to 
sell the residue of it after selecting a certain amount 
for himself, a subsequent sale of such amount to 
another is presumed to be an election under the con- 
tract.2° Where the action is against a third person 
claiming as purchaser from or creditor of the buyer, 
the burden is on plaintiff to show that before such 
claim arose the sale was complete and title had 
passed to plaintiff.S® If, however, it is sought to 
impeach plaintiff’s title for fraud, the burden is on 
defendant.7 


[§ 1093] b. Admissibility. General rules’ apply 
in determining the admissibility of evidence in an 
action by the buyer of goods to obtain possession 
thereof.8® Accordingly, evidence having no bearing 
upon the issues should not be admitted,®® but any 


Arnold v. Arnold, 17 N. C. 467. 


Buckingham vy. Tyler, 74 Mich. 
101, 41 NW 868. 


Salmon vy. Orser, 12 N. Y. Su- 
per. 511. 


88. See Evidence §§ 89-1729. 

89. See cases infra this section. 
Joseph Greenspon’s Sons Iron, 
ete., Co. v. Gerstein, (Mo. A.) 27 SW 


(2d) 487; Lumsden v. Howard, 210 
Mo. A. 645, 236 SW 420. 


[a] Illustrations.—(1) In replevin 
by a buyer of corn against a seller 
who upon hauling a part of the corn 
to the place of delivery did not find 
the buyer there and sold it to a third 
person, evidence of what he said to 
the third person about not being able 
to find the buyer should not have been 
admitted (Lumsden v. Howard, 210 
Mo. A. 645, 236 SW 420), (2) nor in 
such case should the weigher’s re- 
ceipts for the corn (Lumsden v. How- 
(3) So in replevin by a 
sub-vendee against a vendor, evidence 
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legal evidence is admissible to establish the terms of 
the sale to plaintiff.°t Where plaintiff claims under 
a mortgagee, the mortgage and note are admissible 
to show the consideration.®? In replevin against an 
officer holding under a judgment and execution the 
judgment-roll is admissible.°* A subsequent pur- 
chaser from the seller may show that after the al- 
leged sale to plaintiff the seller treated the property 
as his own.?* When the sale was for cash, evidence 
as to any fraudulent representations by the buyer 
as to his ability to pay is immaterial as, the sale be- 
ing for cash, such representations could not have in- 
duced delivery.°° Evidence tending to show title in 
another than the ereditor in attachment is imma- 
terial.°° On the issue whether a note given for the 
price was accepted by the seller, it may be shown 
that plaintiff, knowing that the note had been sold, 
altered it by erasing the clause making the note ne- 
gotiable.®* 

[§ 1094] c. Weight and Sufficiency. General 
rules®® are applicable in determining the weight and 
sufficiency of evidence in an action by a buyer seek- 
ing to obtain possession of the goods purchased.®® 
There must be a clear preponderance of evidence 
in favor of the party in whose favor judgment is 
rendered.+ 


[§ 1095] 6. Trial—a. In General. The rules con- 
cerning the course and conduct of trials in civil ac- 
tions generally? apply in an action by the purchaser 
of goods to obtain their possession.*® If the evidence 
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on any material issue is conflicting, it should be sub- 
mitted to the jury.t On the issue whether the trans- 
fer to plaintiff was an absolute sale or a mortgage, 
a finding for plaintiff must be construed as a finding 
that the transaction was a sale.° 


[§ 1096] b. Instructions. In accordance with 
general rules® the instructions, in a suit by the pur- . 
chaser to recover the goods bought, should define 
and cover all the material issues,‘ and if not satis- 
factory in that respeet additional instructions if 
desired should be requested.® The instructions must 
be justified by the evidence,® and, in stating the evi- 
dence, must do so correctly.1° General rules as to 
construction of the instructions given!? will be ap- 
plied.” 

[§ 1097] 7. Judgment. The successful party in 
a litigation by the purchaser of goods to recover their 
possession is entitled to such a judgment as the 
pleadings and proof warrant.1* Thus, where an ac- 
tion of replevin is brought by one claiming under a 
contract of sale, and who deposits the balance of the 
purchase price in court, he is entitled on proof of 
a completed contract of sale to a judgment awarding 
possession.t1* The judgment should determine the 
rights of the parties in accordance with their sepa- 
rate interests in the property as shown by the evi- 
dence,!® and if the interest of plaintiff is merely a 
special interest, a recovery for that interest only 
should be allowed.?® 


that the vendees, who had not paid for 
the materials, were damaged on ac- 
count of the vendor’s wrongfully de- 
laying them in removing the materi- 
als from the building is properly ex- 
cluded, this being evidence as to a 
collateral issue. Joseph Greenspon’s 
Sons Iron, ete., Co. v. Gerstein, (Mo. 
A.) 27 SW (2d) 487. 


91. Dutton v. Kneebs, 80 Iowa 267, 
45 NW 875; Lang v. Dougherty, 74 
Tex. 226, 12 SW 29. 


[a] Original bill of sale from the 
manufacturer was properly admitted 
in evidence, being a necessary docu- 
ment of title, in view of Act April 15, 
1919 (P. L. p 358). McGlynn v. El- 
lis, 99 N. J. L. 283, 123 A 373. 


92. Byrnes v. Hatch, 77 Cal. 241, 
19 P 482. 


93. Humphreys v.’Harkey, 55 Cal. 
283. 


94. Dicken v. Winters, 169 Pa. 126, 
32 A 289. 


95. Knox v. Fuller, 23 Wash. 34, 
62ePalis le 


96. Tognini v. Kyle, 17 Nev. 209, 
30 P 829, 45 AmR 442. 


97. Frum v. Keeney, 109 Iowa 3938, 
80 NW 507. 


98. See Evidence §§ 1730-1806. 
99. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To support verdict, findings, or judg- 
ment generally. Dutton v. Kneebs, 
80 Iowa 267, 45 NW 875; Moss v. 
Johnson, 28 La. Ann. 308; S. C. Herbst 
Importing Co. v. Burnham, 81 Wis, 
408, 51 NW 262. (2) To sustain trial 
court’s findings as to Ownership and 
value of the property. Des Lacs 
Western Oil Co. v. Northern Tool Co., 
46 N. D. 340, 179 NW 697. (3) To 
establish prima facie case for plain- 
tiff. Medcalf v. Bush, 4 Wash. 3886, 
30 P 325. (4) In replevin for a car- 
load of books, to show that before 


_appropriation to the buyer’s order ti- 


tle to the books was in the seller and 
not in the printer, who was also man- 
aging officer and principal owner of 
seller corporation. Rudin v. King- 
Richardson Co., 311 Ill. 513, 143 NE 
198. (5) To show the value of rails 


purchased was forty dollars, not six- 


ty-five dollars per ton. MRostein v. 
Hines, 115 Wash. 644, 198 P 385. 


[b] Evidence held insufficient: (1) 
To establish a cause of action on a 
contract for the sale of lumber cut 
during a certain period. Smith v. 
Cook, 196 N. C. 558, 146 SE 229. (2) 
To show transfer and delivery of the 
goods. Corcoran v. Sheriff, 19 La. 
Ann. 139. 


1. Davis v. Getchell, 32 Nebr: 792, 
49 NW 776; Kenova Transfer Co. v. 
Monongahela River Consol. Coal, etc., 
Co., 56 W. Va. 545, 49 SH 452. 


aye Scertrial [3s Cyc lou ddaaes 


83. See cases infra this section; and 
infra § 1096. 


4 Vanderhoof v. Prendergast, 94 
Mich. 18, 53 NW 792; Matthews v. 
Hobby, 48 Barb. (N. Y.) 167; Coles, 
ete., Co. v. Standard Lumber Co., 150 
N. C. 183, 63 SE 736; Flease v. Wood- 
worth, 133 Wis. 678, 114 NW 124; Mc- 
Iver v. Williams, 88 Wis. 570, 53 NW 
847. 


{a] Property included.—In an ac- 
tion to recover certain articles of per- 
sonal property claimed by plaintiff to 
have been included in the sale of a 
house, if the evidence as to whether 
they were included is conflicting, the 
question is properly submitted to the 
jury. Flease v. Woodworth, 133 Wis. 
678, 114 NW 124. 


[b] Compliance with contract.— 
The right of a buyer to demand the 
goods depends on his complying with 
the contract, and whether he has done 
so is for the jury. Coles, etc., Co. v. 
Standard Lumber Co., 150 N. C. 183, 
63 SE 736. 


5. Parmenter v. Fitzpatrick, 14 


NYS 748 [rev on other grounds 135 
ING GYS) 19 05 73 eI Bed OS 21s 


6. See Trial [38 Cyc 1594 et seq]. 


7. Bradford v. Taylor, 74 Tex. 175, 
12 SW 20. 


8. Nicol v. Crittenden, 55 Ga. 497. 


9. Boaz v. Schneider, 69 Tex. 128, 
6 SW 402. 


10. Middleton v. Wilson, 84 Ala. 
264, 4 S 228. 


11. See Trial [88 Cye 1777]. 
12. See case infra this note. 


[a] Issue submitted.—In- replevin 
by a buyer of corn against the seller, 
an instruction that, if the seller was 
prevented from delivering the corn by 
the buyer’s not being at the place of 
delivery and furnishing a place for it, 
the verdict should be for defendant, 
did not submit the principle of rescis- 
sion, but that of excuse for failure to 
comply with the contract. Lumsden 
pg cae 210 Mo. A. 645, 236 SW 


13. See cases infra this section. 


14. Estis v. Harnden, 153 Mo. A. 
381, 1384 SW 43. 


15. Mueller v. Provo, 80 Mich. 475, 
45 NW 498, 20 AmSR 525; Boutell v. 
Warne, 62 Mo. 350; Hayes Woolen 
ai v. McKinnon, 114 N. C. 661, 19 SH 
761. 


[a] Accounting.—In an action of 
claim and delivery for property sold 
under a contract entitling the seller 
to retain possession and to be revest- 
ed with title when the net profits paid 
to the buyer should amount to a cer- 
tain sum, the seller is entitled to an 
account to ascertain the amount of 
profits paid over so that the buyer 
may be charged therewith in adjust- 
ing the rights of the parties. Hayes 
Woolen Co. v. McKinnon, 114 N. C. 
661, 19 SE 761. 


16. Adler v. Johnston, 2 Oh. Cir. 
Cryo 5 Ay Oh. CirDec sss. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


— 


§§ 1098-1099] 


[§ 1098] 8. Damages.?? 


not be allowed.?® 


[§ 1099] E. Actions for Breach of Contract*?°— 
1. Right of Action—a. In General. 


17. Damages in: 

Civil actions generally see Damages 

17 C. J: p 699 et seq. 

Detinue see Detinue §§ 99-104. 
Replevin see Replevin §§ 359-393. 

18. Matthews v. Heintzman, 7 
Sask. L. 101, 16 DomLR 522, 27 West 
R675: 

19. Matthews v. Heintzman, supra. 


20. Concurrent or exclusive reme- 
dies see supra § 1054. 


Ade tages of remedies see supra § 
1 


21. See infra text and notes 24-26. 
22. U. S.—Lonergan v. Buford, 
148 U.S. 581, 13 SCt 684, 37 L. ed. 569 


{aff 6 Utah 301, 22 P 164]. 


Ala.—Reynolds v. Bell, 84 Ala. 496, 
4S 7038. 


Ark.—Brown v. Loveless, 152 
540, 239 SW 21. 


Cal.—Pratt-Low Preserving Co. v. 
Evans, 55 Cal. A. 724, 204 P 241. 


Colo.—Cofield v. Clark, 2 Colo. 101. 


Fla.—Hart v. Marbury, 82 Fla. 317, 
90 S 173. 


Ga.—J. B. Colt Co. v. Hiland, 35 Ga. 
A. 550, 134 SE 142. 


I1l.— Consolidated Coal Co. v. Block, 
etc., Smelting Co., 36 Ill. A. 38. 


Ind.—Harvey v. Myer, 9 Ind. 391. 

Iowa.—Bamberger v. Burrows, 145 
Iowa 441, 124 NW 333. 

Kan.—Warner v. Thompson, 35 Kan. 
DeLee EL Os 

Ky.—Cockran v. Bowles, 4 Bibb 233. 

La.—Gallagher v. Pike, 24 La. Ann. 
344. 

Md.—Underhill v. Buckman Fruit 
Co.5-97 Md. 229, 54-A 873. 

Mass.—Ellis v. Nowell, 198 Mass. 
867, 84 NE 435; Lydig v. Braman, 177 
Mass. 212, 58 NE 696. 


Ark. 


Mich.—Thomas _v. Greenwood; 69 
Mich. 215, 37 NW 195. 
Miss.—John Hall Commn. Co. v. 


Crook, 87 Miss. 445, 40 S 20, 1006. 
Mo.—Boutell v. Warne, a Mo. 350. 


Nebr.—Denver,  ete., Co Vee 
Wutchins, 31 Nebr. 572, 48 Bw 398. 


N. Y.—Plumb v. J. W. Hallauer, 
ete., Co., 145 App. Div. 20, 130 NYS 
147; Sanford v. Brown Bros. Co., 134 
App. Div. 652, 119 NYS 333; Anderson 
v. Reed, 51 N. Y. Super. 326 [rev on 
other grounds 106 N. Y. 333, 13 NE 
292]; Potter v. Hopkins, 25 Wend. 
417; Davis v. Shields, 24 Wend. 322. 


Oh.—Creighton v. Comstock, 27 Oh. 
St. 548. 


Okl1.—Slaton v. Davis, 118 Okl. 92, 
246 P 863. 
Or.—Brown vy. Sheedy, 90 Or. 74, 


175 P 613% 

Pa.—Myers v. Drake, 10 Watts 110. 

Philippine.—Ban Kiat v. Atkins, 44 
Philippine 4. 

Tex.—Huth v. Curry, (Civ. A.) 13 
Syed pavoown LanisOr1) ete: iCox v. 
Carstens Packing Co., 60 Tex. Civ. A. 
68, 126 SW 1182; Slaughter v. Moore, 
17 Tex. Civ. A. 238, 42> SW 372. 


Ce nn 


The measure of damages 
for detention of an instrument seized by the seller 
under the misapprehension that he was authorized 
to do so on default is the amount for which plaintiff 
could have rented another instrument of the kind 
during the period,t* and damages to eredit and 
reputation of the buyer because of the seizure can- 


SALES 


[55 C.J.] 1109 


he is not himself in default,?1. may, upon a breach 
of the contract by the seller, maintain an action for 
the damages sustained,?? 
has been waived.?* 
the buyer himself has broken or repudiated the con- 
tract,?* or where the seller’s failure to perform was 
due to the acts of the buyer,?° or his failure to com- 


unless his right of action 
But the action will not lie where 


ply with some condition precedent to a performance 


by the seller.*° 
The buyer, if 


Utah.—Eagle Lumber Co. v. Bu 
coe Lumber Co., 62 Utah 491, 220 P 
069. 


Va.—Perry Tie, etc., Co. v. Reyn- 
olds, 100 Va. 264, 40 SE 919. 

Wash.—Baker v. Shaw, 
233, 188 P 888. 

W. Va.——Baer’s Sons Grocer Co. v. 
Cutting Fruit-Packing Co., 42 W. Va. 
359, 26 SE 191. 

Wis.—Bacon v. Eccles, 43 Wis. 227. 

Eng.—Nicholls v. White, 103 L. T. 
Rep. N. S. 800. 

Can.—Canada Wood Specialty Co. v. 
Moritz, 42 Can. S. C. 237 [dism app 
1 Ont. b, ,53; 9 OntWR. 522, 887, 11) 
OntWR 1048]. 


Alta.—British 


78 Wash. 


Columbia Fruit 
Market, Ltd. v. National Fruit Co., 
Ltd., 16 Alta. L. 284. 


B. C.—Smith v. Brunswick Balke 
Collender Co., 25 B. C. 37. 


Ont.—Petrie v. Rae, 46 Ont. L. 19, 


16 OntWN 311; Bradley v. Egan, 11 
OntWR 944 [app ‘dism 12 OntWR 
674]. 


Sask.—Glenn v. Schaefer, 4 Sask. 


L. 166, 17 WestLR 273. 


[a] Action will lie: (1) For refus- 
al of seller to execute a bill of sale 
with warranty as agreed in the con- 
tract of sale. Cockran v. Bowles, 4 
Bibb (Ky.) 2338. (2) For refusal of 
seller of a stock of goods to procure 
credit for and become a partner of 
the buyer as agreed in the contract 
of sale. Henry v. McCardell, 15 Tex. 
Civ. A. 497, 40 SW 172. (3) For fail- 
ure of seller to make proper contract 
with carrier transporting. goods. 
British Columbia Fruit Market, Ltd. 


v. National Fruit Co., Ltd., 16 Alta. 
L. - 284. 
{b] Agreement to install plant.— 


Although a seller’s contracts for the 
sale of a lighting plant and the in- 
stallation thereof were separate un- 
dertakings, he was liable for dam- 
ages arising naturally from failure 
to install the plant with reasonable 
skill and diligence. J. B. Colt Co. v. 
Hiland, 35 Ga. A. 550, 184 SE 142. 


[ce] Sale to third person.—Where 
an owner of a quarry, after agree- 
ing to sell stone to another, leased 


the quarry to a third person, and the 
buyer’s assent to the lease was con- 
ditional on suitable arrangements be- 
ing made to protect him, which was 
not done, thereby terminating the 
buyer’s right under his contract, he 
had a right of action for at least 


nominal damages. Ellis v. Nowell, 
198 Mass. 367, 84 NE 435. 
{d] Agreement to repurchase. —A 


contract of sale by which goods are 
sold with an accompanying undertak- 
ing on the part of the seller to repur- 
chase them within a specified time 
upon request of the buyer is valid, 
and for failure to comply therewith 
an action for damages may be main- 
tained. Smith v. Alexander, 128 Ill. 
AS O10N8 


Particular breaches of contract: 


Defects in quality see infra §§ 1102- 
eel OSs 


In case of fraud an action for dam- 
ages may be maintained, although there has been 


Deficiency in quantity see infra § 
el OAM 


Nondelivery or delay see infra § 1100. 

23.. Erwin v. Harris, 87 Ga. 333, 13 
SE 513; Nebraska Bridge Supply, ete.,” 
Co. v. Conway, 127 Iowa 237, 103 NW 
122; South Gardiner Lumber Co. v. 
Bradstreet, 97 Me. 165, 538 A 1110; 
Seaboard Brick Co. v. Bonacci, 153 
App. Div. 43,,137 NYS 1026; Plumb 
v. J. W. Hallauer, etc., Co., 145 App. 
Div. 20, 130 NYS 147. 

Waiver of default or defects in de- 
livery see supra §§ 298-300, 324, 341- 
345, 390, 391, 426-432. 

24 I11.—Chicago Washed Coal Co. 
v. Whitsett, 278 Ill. 623, 116 NE 115. 


Ind.—Cullen-Friestedt Co. v. Tur- 
ley, 50 Ind. A. 468, 97 NE 946. 

Kan. —Kemper Grain Co. v. Farm- 
ers’ eee ete.,"Co., “99 Kan wii 25sto3 
P 45 

Te eoatpare v. Chicago Lumber, 
ete, Co.p sla a 5.9 eSieoos 


Md.—Shriver Oil Co. v. Interocean 


Oil. Co., 157 Md. 341, 146 A 223. 
Mass.—Stephenson v. Cady, 117 
Mass. 6 


Mo.—Lonsdale Grain Co. v. Canton 
pruRe Co., 195 Mo. A. 452, 193 SW 
53 

Nebr.—Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 182 
NW 586. 


N. Y.—Heller v. Continental Mills, 
196 App. Div. 7, 187 NYS 511 [aff 233 
N. Y. 641 mem, 135 NE 951 mem]; 
ate v. Studebaker Corp., 172 NYS 


Or.—Crosland v. Sloan, 123 Or. 2438, 
26R VEO ieee 


Pa.—Bartoe v. Bixler Coal, etc., Co., 
269 Pa. 17, 112 A 148. 


[a] Where buyer breaches con- 
tract he.can recover for the seller’s 
breach of the contract only up to the 
time of the breach by the buyer. 
Shriver Oil Co. v. Interocean Oil Co., 
157 Md. 341, 146 A 223. 


25. Kelly v. Fahrney, 123 Fed. 280, 
59 CCA 298; Rogers v. Fenimore, 
(Del.) 41 A 886; Godchaux v. Chicago 
Fes ete, 1Co: els] ar elie boars 
33. 


Acts or omissions of buyer excus- 


ing performance see supra §§ 459-— 
466. 
26. U. S.—Cresswell Ranch, etce., 


Bea v. Martindale, 69 Fed. 84, 11 CCA 
Cal.— Hanson vy. Slaven, 98 Cal. 377, 
33 PB 266: 


Ind.—Bembridge v. Stoddard, 4 Ind. 
587; Pape v. Ferguson, 28 Ind. A. 298, 
62 NE 712. 


Mass.—Dutton v. Bennett, 262 
Mass. 39, 159 NE 524; King v. Faist, 
161 Mass. 449, 37 NE 456; Stephen- 
son v. Cady, 117 Mass. 6. 


N. Y.—Bronson v. Wiman, 8 N. Y. 
182; Penn v. Valiante, 228 App. Div. 
552, 240 NYS 297 [aff 255 No Y. 233) 


175 NE 302]; Anderson v. Independ- 
ent Peerless Pattern Co., 117 NYS 
1016. 

Sota ee v. Barelli, 21. Oh. St. 
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such a retention and use of the goods by the buyer 
after knowledge of the fraud as would preclude a 
But damages cannot be recovered be- 
cause of a false statement by the seller not consti- 
tuting a part of the contract of sale,?* nor can the 
buyer, in an action for the price, ask to have the 
contract set aside for fraud, and, at the same time, 
treat such contract as in foree for the purpose of 
recovering damages due to its nonperformance.*® 


rescission.2* 


Breach of superseded contract. 


Or.—Crosland v. Sloan, 123 Or. 248, 
°261 P 701; Faber v. Hougham, 36 Or. 
4285 (69V RP) 547, 1112. 

Wis.—Kellogg v. Nelson, 5 Wis. 125. 
. And see infra § 1105. 

[a] Action for breach will not lie: 

(1) Where the sale was of shelled corn 
anid the buyer was to furnish the sell- 
er a thresher to thresh the corn, 
which he failed to do. Bembridge v. 
‘Stoddard, 4 Ind. 587. (2) Where on 
,a sale of wheat the buyer was to fur- 
nish the bags into which it was to 
be put before delivery and failed to 
do so. Kellogg v. Nelson, 5 Wis. 125. 


Performance of conditions by b 
er generally see supra §§ 303-309. 


27. Hallwood Cash Register Co. 'v. 


es 35 Tex. Civ. “A. 554, 80 SW 
Acceptance, retention, and use of 


goods as waiver of default, delay, or 
defects in delivery generally see su- 
pra §§ 300, 3438, 344, 391, 427-430. 


28. Brownfield v. Dudley E. Jones 
Co., 98 Ark. 495, 1836 SW 664. 


[a] Illustration.—A statement by 
a seller required by the contract to 
ship when ordered by the buyer, as 
to when the property was shipped 
after receiving the order, is not a 
part of the contract, but is independ- 
ent thereof, and the buyer claiming 
damages for breach of the contract 
may not recover damages for the false 
statement. Brownfield v. Dudley BE. 
Jones Co., 98 Ark. 495, 136 SW 664. 


29. American Pure Food Co. v. EIl- 
liott, 15d NC. 393, 66. SH 451, 31 
LRANS 910. 


30. Consumers’ Cotton-Oil Co. v. 
Ashburn, 81 Fed. 331, 26 CCA 436. 


31. Lambert v. Hays, 136 App. Div. 
574, 121 NYS 80. 


[a] Rule applied.—An executory 
contract for the sale of goods, which 
specifies no price and furnishes no 
rules by which it can be ascertained, 
lacks an essential element of a valid 
contract, and this defect is fatal to 
the recovery of damages by the pur- 
chaser for its breach. Lambert v. 
Hays, 136 App. Div. 574, 121 NYS 
80. : 


32. Terrance v. Crowley, 62 Misc. 
138,116 NYS 417. 


[a] Rule applied.—Where a trans- 
fer of a farm is an essential part of 
a contract for sale of a stock of goods, 
and the court has no jurisdiction to 
enforce a conveyance of the farm, as 
it,is a part of an Indian reservation, 
the contract for the sale of the stock 
of goods cannot be enforced, and the 


seller held liable for a breach. Ter- 
rance v. Crowley, 62 Misc. 138, 116 
NYS 417. 

33. Jones v. Fuller, 27 Ga, A. 84, 


107 SE 544. 
34 See supra §§ 298-300. 
35. See supra §§ 341-345. 


36. U. S—Lonergan v. Buford, 148 
U. S. 581, 13 SCt 684, 87 L. ed. 569 
[aff 6 Utah 301, 22 P 164]; Kalama- 
zoo Ice, etc., Co. v. Gerber, 4 F. (2d) 


If there is a new 
contract which entirely supersedes the first one, no 
action can be maintained on the ground of a breach 
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ence.*® 


235. 


Ark.—Brown v. Loveless, 152 Ark. 
540, 239 SW 21. 

Cal.—Cummings v. Dudley, 60 Cal. 
383, 44 AmR 58; Jones v. Post, 6 Cal. 
102; Cincotta v. Catania, 61 Cal. A: 
38, 214 P 451. 

Fla.—Bowers v. Dr. P. Phillips Co., 
129 S 850; Hart v. Marbury, 82 Fla. 
Se, OOUS AL Tat 

Ga.—Biggers v. Pace, 5 Ga. 171. 

Ill.—Havestick v. Fergus, 71 Ill. 
105; Updike v. Henry, 14 Ill. 378; 
Chicago, etc., Lumber Co. v. Tatum, 
203 Ill. A, 421. 

Ind.—Dagegy v. Cox, 19 ee 142. 

Kan.—Warner v. Thompson, 35 
Kan. 27, 10 P 110. 

Ky.—Schirmer v. Myers, 
160 Loo > Warn LOSS 
Rucker, 124 SW 274. 


La.—Gallagher v. Pike, 24 La. Ann. 
344. 


Md.—Underhill v. Buckman Fruit 
Co., 97 Md. 229, 54 A 873. 


Mich.—Spaulding v. Coon, 50 Mich. 
622, 16 NW 169. 


Mo.—Boutell v. Warne, 62 Mo. 350. 


ivone Ge a v. Turner, 2 Nebr. 

N. Y.—Abe Stein Co. v. Robertson, 
167 N. Y. 101, 60 NE 329; One Cote 
Products Co. v. Dunn, 181 NYS 768; 
Sears v. Conover, 4 Abb. Dec. 179, 
38 Keyes 113, 33 HowPr 324 [aff 34 
Barb. 330]; Townshend v. Shepard, 
64 Barb. 39; Crist v. Armour, 34 Barb. 
878; Interboro Brewing Co. v. Inde- 
pendent Consumers’ Ice Co., 83 Misc. 
119, 144 NYS 820; Zabriskie v. Cen- 
tral Vermont Ri: Co., 13 NYS 735. 


carrdarn v. Davis, 118 Okl. 92, 
246 P 8 


fice dak v. Sheedy, 90 Or. 74, 
175 P 613; Hamilton v. Gordon, 22 Or. 
DOmedoO, ke 495 


Dex worth Vv. (Curry, ((CivaAs) 13 
SW) (2d) 733; Keen, ete.,\ Oil Co, v. 
Fulenwider, (Civ. A.) 284. SW 322. 

Wis.—Cain v. Weston, 26 Wis. 100. 


Eng.—In re Wait, [1927] 1 Ch. 606; 
Re Bourgeois, 25 Com. Cas. 260; Thol 
v. Hinton, 4 Wkly. Rep. 26. 


Can,—Canada. Wood Specialty Co. 
v. Moritz, 42 Can. S. C. 237 [dism 
app 17 Ont. L. 58, 9 OntWR 522, 887, 
11 OntWR 1048]. 


Alta.—Rex Fruit Co., 
derson, 2 Alta. L. 361. 


Ont.—Montreal Waterproof Cloth- 
ing Co. v. Florence, 70 DomLR 3870; 
Petrie v. Rae, 46 Ont. L. 19, 16 OntWN 
311; Sierichs v. Highes, 13 OntWN 
10; Gerow v. Hughes, 13 OntWN 8; 
Manning v. Carrique, 9 OntWN 61; 
Clark v. Rose, 29 U. C. Q. B. 302 [rev 
29 U. CQ. B. 168]; Green v. Lewis, 
26) Us, Ca Op Ba obs 

Sask.—Glenn v. Schaefer, 
L. 166, 17 WestLR 273. 

[a] Continuing contract.—Where 
a seller contracted to furnish a buyer 
fruit from each steamer as it arrived 


162 Ky. 
Quisenberry v. 


Ltd. v. An- 


4 Sask. 


[§ 1100] b. Nondelivery or Delay. 
buyer has waived nondelivery** or delay®® a right 
of action for damages for breach of contract arises 
on the failure of the seller to deliver the goods as 
agreed,®® or for a delay in delivery,?? particularly 


[$§ 1099-1100 


of the first contract.®° 


Invalid or unenforceable contract. An action for 
damages will not le if the contract of sale lacks an 
essential element of a valid contract** or is other- 
wise unenforceable; 
the subject matter of a present sale has no exist- 


32 and the same is true where 


Unless the 


at a certain price, an'd before the ter- 
mination of the contract notified the 
buyer that he considered the contract 
at an end and refused to deliver fur- 
ther fruit thereunder, such act con- 
stituted a breach of the contract for 
which the buyer was entitled to re- 
cover. Underhill v. Buckman Fruit 
Co., 97 Md. 229, 54 A 873. 


[b] Property in possession of third 
person.——Where an agent, Subject to 
approval by his principal, sells a safe 
in the possession of a third person, 
and-contracts that such third person, 
shall deliver the same to the buyer, 
and the sale is approved by the prin- 
cipal, the principal is liable to the 
buyer on refusal of the third person 
to deliver the _ safe. 
Thompson, 35 Kan. 27, 10 P 110. ~ 


[c] Property not owned by seller. 
—If one contracts absolutely to con- 
vey property not then owned by him, 
he will be liable in damages for a 
breach if he is not able to secure the 
same so as to make delivery. North- 
ington-Munger-Pratt Co. v. Farmers’ 
Gin, etc., Co., 119 Ga. 851, 47 SE 200, 
100 AmSR 210. 


[d] On sale of all cattle on ranch 
except a certain number to fill a previ- 
ous contract with a different buyer, 
it is competent to show that such oth- 
er contract called for cattle of a cer- 
tain age, anid if there are not enough 
cattle in the herd of that age to fill 
the contract, the seller cannot take 
cattle of other ages to make up num- 
ber, and if he does so will be liable 
to the second buyer for failure to de- 
liver the cattle so taken. Lonergan 
v. Buford, 148 U.S. 581, 18 SCt 684, 
aba. ed. 569 [aff 6 Utah 301, 22 P 


[e] Where hay was to be delivered 
when pressed a refusal to permit the 
pressing to be done and to deliver the 
hay entitles the buyer to maintain 
an action for breach of contract. 
Spaulding v. Coon, 50 Mich. 622, 16 
NW 169. 


[f] Evasion of contract.—Where 
defendant contracted to sell to plain- 
tiff all the lumber he should manufac- 
ture, or have manufactured for him, 
at a certain place, and having logs 


at that place which H had agreed to: 


saw for him, entered into a contract 
by which he nominally sold them to 
H, but agreed to take his pay in lum- 
ber at a specified price, less than the 
market price, this was a mere device 
to evade his contract with plaintiff 
and he is liable for not delivering the 
lumber to him. Cain v. Weston, 26 
Wis. 100. 


37. Iowa.—Bamberger Bros. v. 
Burrows, 145 Iowa 441, 124 NW 333. 


Ky.—Carson-Muse Lumber Co. v. 
Fairbanks, 151 Ky. 404, 152 SW 256. 


Mich.—Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 113 NW 591. 


Mo.—Redlands Orange Growers As- 
soc. v. Gorman, 76 Mo. A, 4, 


N.. Y.—Krauter v. Menchacatorre, 
202 App. Div. 200, 195 NYS 361. 


Okl.—Cushman Motor Works Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 
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§ 1100] 


where title to the goods has not passed to the buy- 
er,?5 so as to enable him to maintain replevin.®® 
Where a buyer failed to promptly notify the seller 
of the whereabouts of chattels sold, as to the loca- 
tion of which both he and the seller were mutually 
mistaken, and of his inability to obtain possession 
because of their wrongful removal by a third per- 
son, from whom the buyer refused to attempt to 


recover them or to aid the seller in doing so, the. 


former cannot recover damages for nondelivery of 
the chattels.t° Where goods in storage are sold and 
a warehouse receipt is delivered to the buyer on pay- 
ment of the purchase price, but the warehouseman 
refuses to deliver the goods to the buyer on presen- 
tation of the receipt, an action for damages lies 
against the seller for nondelivery,*! unless the buy- 
er’s failure to obtain the goods was due to his own 
negligence.*2 If the sale is of certain articles and 
the attachments thereto, without which the articles 
are unsalable, on the failure of the seller to furnish 
such attachments the buyer is not obliged to pur- 
chase them elsewhere so as to relieve the seller from 
liability for the breach.*# An action for nondeliv- 
ery** or delay*® will not lie if the default or delay 
is due to a repudiation or breach of the contract 
by plaintiff, and a refusal to deliver at a place other 
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than that fixed by the contract except upon other 
terms of payment is not a breach of the contract 
for which an action will lie.4® Where the seller, dis- 
regarding the buyer’s directions, ships the goods over 
another route, he is not lable to damages for delay 
if there is no evidence that the goods would have 
reached their destination sooner had they been 
shipped over the route directed.** 


Sale of goods to arrive. Where the sale is of goods 
to arrive the obligation to deliver does not arise un- 
til the arrival,*#® and a failure to deliver because of 
vonarrival does not give the buyer a right of ac- 
tion;*® but if the failure to arrive is due to the 
failure of the seller to ship goods of the kind and 
quality contracted for, the buyer may maintain his 
action.°®° 

Time of delivery contingent. Where defendant 
sold to plaintiff articles purchased from a third per- 
son, agreeing to deliver them as fast as such person 
delivered to him, plaintiff cannot, on delay of the 
original owner in delivery to defendant, purchase 
the articles elsewhere and hold defendant liable for 
the difference in price.*! 


Effect of rescission of contract. The right to sue 


for damages is terminated by a rescission by agree- 
ment,°* but not by a mere notice of intent to re- 


Kelley, 70 Okl. 208, 173 P 1042. 

Tex.—Paris Oil, etc., Co. v. Car- 
stens Packing Co., 60 Tex. Civ. A. 68, 
126 SW 1182. 


Va.—Perry Tie, etc:, Co. v. Reyn- 
olds, 100 Va. 264, 40 SE 919. 


38. Hamil v. Flowers, 184 Ala. 301, 
63 S 994; Bertleson v. Van Deusen 
Bross TeOu nods Lane lOO ahaa tek Oy, 
Clement-Harrington Lumber Co. v. 
Dunean,. 131 -S., C... 69,-126, SE .753;; 
Casey v. Camp, (Téx. Civ. A.) 280 SW 
266. An‘d see cases infra this note. 


[a] Under Uniform Sales Act § 67 
(1) where property in the goods has 
not passed to the buyer, and the sell- 
er wrongfully neglects or refuses to 
deliver, the buyer may maintain an 
action against the seller for damages 
for nondelivery. See cases infra this 
note; and Eagle Lumber Co. v. Bur- 
ton Lumber Co., 62 Utah 491, 220 P 
1069 (holding, without mentioning the 
statute, that it was immaterial to an 
action for damages for breach of con- 
tract that title to the property had 
not passed). (2) Such act (Personal 

-Prop. L. § 148) applies fully to con- 
tracts for future delivery of goods. 
Goldfarb v. Campe Corp., 99 Misc. 475, 
164 NYS 583. (3) A buyer of goods 
for future delivery, after the Sell- 
er’s renunciation of the contract and 
his own bringing of suit, was under 
no obligation to acquiesce in the sell- 
er’s effort to withdraw the renuncia- 
tion, or to accept delivery when ten- 
dered on contract dates. Goldfarb v. 
Campe Corp., supra. (4) Austrian 
kronen, even in the form of currency, 
must be deemed a commodity or 
“goods” under the Uniform Sales Act, 
and the failure of the sellers to per- 
form thier contract gives the buyer a 
right of action for damages. Melzer 
v. Zimmerman, 118 Misc. 407, 194 NYS 
222 [aff205 App. Div. 886 mem, 198 
NYS 932 mem]. (5) The buyer may, 
under such act, maintain an independ- 
ent action against the seller for the 
damages caused by delay in delivery 
of the goods. Mawhinney v. Mill- 
brook Woolen Mills, 234 N. Y. 244, 137 
NE 318. (6) Where the seller of 
cloth, to be manufactured and deliv- 
ered within a specified time, failed to 
deliver the greater part of the cloth 
within the time fixed, letters written 
by the buyer, which merely requested 


that the balance of the cloth be rush- 
ed, and that he be advised when de- 
livery would be made, but did not re- 
pudiate the contract or manifest an 
inability to perform, did not rescind 
the contract, nor give the seller cause 
to rescind, and therefore did not re- 
lingquish the buyer’s right to recover 
damages for the seller’s delay or fail- 
ure to perform the contract. Maw- 
hinney v. Millbrook Woolen Mills, su- 
pra. 


39. See supra § 1088. 


40. Hamilton v. Smyth, 13 DomLR 
55, 4 OntWN 1572, 24 OntWR 809. 


mean Thol v. Hinton, 4 Wkly. Rep. 


42. Cohen v. Judd, 
135 NYS 587. 


[a] TIllustration.—Where plaintiff 
purchased horseradish in storage, giv- 
ing his check for the price, and was 
given a storage receipt, and told that 
he might take possession at any time, 
and he allowed the horseradish to re- 
main for more than three months, 
and when he attempted to take pos- 
session the storage company claimed 
a lien for storage charges on other 
goods stored there by the original 
owner, and it appeared that for more 
than three months the original owner 
had other goods with the storage com- 
pany more than sufficient to satisfy 
the charges, plaintiff had no cause of 
action against the seller. Cohen v. 
Judd, 76 Misc. 508, 185 NYS 587. 


43. Mann vy. Taylor, 78 Iowa 355, 43 
NW 220. 


44. Kan.—Kemper Grain Co. v. 
Farmers’ Grain, ete., Co., 99 Kan. 712, 
163 P 450. 


La.—Bryan v. Holland, 137 La. 512, 
68 S 845; Godchaux v. Chicago Lum- 
ber, etc., Co., 131 La. 112, 59 S 33. 


Mass.—Stephenson v. Cady, 
Mass. 6. 


Mo.—Lonsdale Grain Co. v. Canton 
Milling Co., 195 Mo. A. 452, 193 SW 
853. 


Nebr.—Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 106 Nebr. 4, 182 
NW 586. 

N. Y.—Heller v. Continental Mills, 
196 App. Div. 7,187 NYS 511 [aff 233 
N. Y. 641 mem, 135 NE 951 mem]; 


76 Misc. 503, 
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Cae v. Studebaker Corp., 172 NYS 

Or.—Crosland v. Sloan, 123 Or. 243, 
261 P 701; Lachmund v. Moore, 51 Or. 
217, 94 P 510; Faber v. Hougham, 36 
Ors 428,592) 547. tat, 


[a] Rule applied.—(1) Where de- 
fendant’s breach occurred after plain- 
tiff notified defendant that he would 
not accept and pay for the automobile 
sold, plaintiff could not recover for 
the breach. Grace v. Studebaker 
Corp., 172 NYS 128. (2) The buyer 
has no right of action where by the 
terms of two executory contracts for 
the sale of goods, to be paid for on 
delivery, the deliveries under the sec- 
ond were to commence when the full 
quantity required by the first had been 
shipped and the purchaser refused to 
pay for goods delivered under the first 
unless the seller gave security for 
the entire fulfilment of the contracts. 
Stephenson v. Cady, 117 Mass. 6. (3) 
Buyer’s failure to open letter of cred- 
it as agreed was a breach of contract 
preventing recovery for seller’s fail- 
ure to deliver merchandise. Penn v. 
Valiante, 228 App. Div. 552, 240 NYS 
297 [aff 255 N. Y. 533 mem, 175 NE 
302 mem]. 

Conditions precedent to action for 
breach see infra §§ 1105-1107. 

Repudiation or breach by buyer as 
excuse for seller’s default or delay 
generally see supra §§ 460-466. 

45. Murphy v. Southern Mineral, 
etc., Impr. Co., 130 La. 914, 58 S 766. 

46. Mitchell v. La Follett, 38 Or. 
178, 68 P 54. ; " 


47. Malaga Packing Co. v. Three- 
foot, 97 Miss. 21, 52 S 209. 


48. See supra § 475. 


49. Russell v. Nicoll, 3 Wend. (N. 
Y.)s 112, 20 AmD 670: 


50. Abe Stein Co. v. Robertson, 167 
N. Y. 101, 60 NE 329. 


51. Smith v. Snyder, 77 Va. 432. 


52. Studebaker Corp. v. Wilson, 
247 Fed. 403, 159 CCA 457 [rev on oth- 
er grounds 240 Fed. 801]; Wardlow 
v. Sanderson, 190 Cal. 417, 213 P 35; 
Hopkins v. Sickles, Wright (Oh.) 376; 
Ford Motorcar Co. v. Rackley, 65 Okl. 
288, 166 P‘427. 


[a] Illustration.—Where a _ sales 


1112 [55 C.J.] 


scind,®** and the rescission will not affect a right of 
action which has already accrued.°* 


[§ 1101] c. Deficiency in Quantity, or Partial De- 
livery. Where the contract is for a specific quantity 
of goods a right of action arises for breach of con- 
tract if there is a deficiency in the quantity deliv- 
ered;°° but if the quantity is merely estimated there 
ean be no recovery because of deficiency unless 
caused by the seller’s fraud or mistake.°® 
case of a partial delivery an action for damages will 
lie for failure to deliver the residue,°®* in the ab- 
sence of any waiver of objections as to quantity ;°* 
but an action will not lie where such failure was 
due to the buyer’s repudiation or breach of the con- 
tract,°® unless the seller has acquiesced in the repu- 
If delivery was to be made in installments 
each month, a failure to deliver the required quan- 
tity each month is a separate breach for which ac- 
Where the sale is of specifie goods 


diation.®® 


tion will lie.®! 


contract gave either party the right 
to cancel it on written notice, no ac- 
tion for damages or loss of profits 
subsequent to cancellation could be 
maintained. Ford Motorear Co. vy. 
Rackley, 65 Okl. 288, 166 P 427. 

53. “Jones v.' Post, 6 Cal. 102. 

54. Wilmoth v. Hamilton, 127 Fed. 
48, 61 CCA 584; In re-Kelly, 51 Fed. 
194. 


55. U.S.—Johnson v. Staenglen, 85 
Fed. 603, 29 CCA 369. 


Ala.—Reynolds v. Bell, 84 Ala. 496, 
4 S$ 703. 


Cal.—Ewer v. Jackson, 102 Cal. A. 
793, 283 P 110; Doud v. Jackson, 102 
Cal Aas ase Ee hO te. 

Kan.—Bennett v. St. Marys Grain 
Co., 100 Kan, 289, 164 P-259. 

La.—Usrey Lumber Co. v. Huie- 
Hodge Lumber Co., 135 La. 511, 65 S 
627. 

N. Y.—Talcott v. Slater Bros. Cloak, 
Cte, CoO, (1 App. Divs, 395, 157 NYS 
499. 

Oh.—Creighton v. Comstock, 27 Oh. 
St. 548. 

Philippine.—Ban Kiat v. Atkins, 44 
Philippine 4. 

Wis.—Merriam v. Field, 
5925 

[a] Seller’s liability not affected 
by statute relating to carriers.—Gen. 
St. (1915) § 8510, relating to bills of 
lading and the liability of carriers 
thereunder, does not preclude a buyer 
of corn from recovering against sell- 
er for a shortage in the amount paid 
for. Bennett v. St. Marys Grain Co., 
100 Kan. 289, 164 P 259. 

56. Merriam v. Field, 29 Wis. 592. 

57, UU. S-—In re > Kelly, 61 Red: 
194. 

Ala.—Reynolds v. Bell, 84 Ala, 496, 
4 S$ 7038. 

Colo.—Cofield v. Clark, 2 Colo. 101. 

Ill.—Southern Redistilling, ete., Co. 
vy. Thurston, 172 Ill. A. 55. 

Iowa.—Bamberger Bros. v. Bur- 
rows, 145 Iowa 441, 124 NW 333. 


N. Y.—McKnight v. Dunlop, 5 N. Y. 
537, 55 AmD 370 [aff 4 Barb. 36]. 


Ont.—Sierichs v. Hughes, 13 Ont 
WN 10; Gerow v. Hughes, 13 OntWN 
8. 


29 Wis. 


58. In re Kelly, 51 Fed. 194; Co- 
field v. Clark, 2 Colo. 101; Southern 
Redistilling, ete., Co. v. Thurston, 172 
Ill. A. 55; Visscher v. Greenback Al- 
kali @on 11) Hun, (GN. ye) 2159). 


Waiver of objections to partial de- 


SALES 


seller.®? 
[§ 1102] 


So in the 


livery see supra §§ 390, 391. 

59. Kemper Grain Co. v. Farmers’ 
Grain, ete, ior" 99) Kan. T4123 1634 
450; Lonsdale Grain Co. v. Canton 
Milling Co., 195 Mo. A. 452, 193 SW 
853; Poposia Coal Co. v. Nye-Schnei- 
der-Fowler Co., 106 Nebr. 4, 182 NW 
586; Heller v. Continental Mills, 196 
App. Div. 7, 187 NYS 511 [aff 238_N. 
Y. 641 mem, 135 NE 951 mem]. 


60. Lonsdale Grain Co. vy. Canton 
Milling Co., 195 Mo. A. 452, 193 SW 
853. 


61. Johnson v. Allen, 78 Ala. 387, 
56 AmR 34. 


62. Ontario Deciduous Fruit Grow- 
ers’ Assoc. v. Cutting Fruit Packing 
Co. “1384 Cali 2H 660 -B) 28786. Am Sie 
231, 53 LRA 681; Howell v. Phd eae 
L. 1990) Oy B. 462 [atie 1@s 4B: 
258]. 

[a] Action will not lie: (1) Where 
the contract was for the sale of a cer- 
tain number of tons of potatoes to be 
grown on certain land, and owing to 
a potato blight the crop partly failed 
so that the requisite number of tons 
was not produced, but all that were 
produced were delivered. Howell v. 
GouplandsNh. RR. 9 @. 8.) 462: (aft ae: 
B. D. 258]. (2) Where the sale was 
of a specified quantity of specific va- 
rieties of fruit to be grown in spe- 
cific orchards, and owing to an ex- 
traordinary drought the orchards did 
not produce sufficient fruit of the 
kind specified to fill the contract. On- 
tario Deciduous Fruit pore Assoc, 
v. Cutting Fruit Packing Co., 134 Cal. 
21, 66 P 28, 86 AmSR 231, 538 LRA 
681. 


Excuses for default in delivery gen- 
erally see supra §§ 4438-469. 

63. Ala.—Taylor v. P. B. Yates 
Mach. Co., 208 Ala. 528, 94 S 588. 


Ill—Webster v. Granger, 78 Ill. 230. 

Towa. \lle Pennell, 51 Iowa 
537, 2 NW 3885. 

Ky.—Munford v. Kevil, 109 Ky. 246, 
58 SW 7038, 22 KyL 730. 


Miss.—John Hall vor: Cow v:. 
Crook, 87 Miss. 445, 40 S 20, 1006. 


Neu Y.—Stein Co. v. Robertson, 167 

Y. 101, 60 NE 329; Taylor v. Saxe, 
i INE See Grige ol NE 258; Reichel v. 
Standard Rice Co., 225 App. Div. 628, 
234 NYS 137 [mod on other grounds 
254 N. Y. 86, 171 NE 916]; Wood vy. 
Sherwood, 161 App. Div. 335, 146 NYS 
465; Tompkins v. Lamb, 121 App. 
Div. 366, 106 NYS 6 [aff 195 N. Nemole) 
88 NE 1133]. 

‘Tex.—Dawson v. Malone, (Civ. A.) 
283 SW 634; Mueller v. Gollober, (Civ. 
A.) 252 SW 1076; Major v. Hefley- 


f 


[§§ 1100-1102 


the buyer cannot maintain an action for breach of — 
contract, where the failure to deliver the full amount. 

is due to a destruction of a part of the goods before 
the time of delivery without fault on the part of the 


d. Defects in Quality—(1) In General. 
If the goods tendered or delivered are not of the 
kind or quality contracted for, the buyer may re- 
fuse to receive them and sue for damages for breach 
of the contract.®* 
buyer is to take specific goods if they are equal to 
the sample, as falsely represented by the seller, but 
on finding that they are not as represented, declines 
to receive them, he cannot recover damages for the 
false representation ;°* and where the goods are to 
be accepted and paid for if satisfactory, the fact 
that they are not satisfactory does not give the buy- 
er the right to reject them and claim damages for 
breach of the contract by the seller.®* 


On the other hand, where the 


Ordinarily 


Coleman Co.,, (Civ. A.) 164 SW 445; 
Cocke v. Big Muddy Coal, ete., Co., 
(Civ. Ay) 155 Sw 1018: 


Can.—Bigelow v. Graham, 48 Can. 
S. C. 512 [dism 46 N. S. 116]. 


[a] In Louisiana (1) compensation 
for purchaser’s injury from defects 
in things sold cannot be considered in 
a Separate and independent demand, 
but only by a redhibitory action, or 
by an action for reduction of the 
price. Southern Coal Co. v. Hercules 
Co., 3 La. A. 345. (2) In a redhibito- 
ry action, the buyer may limit his de- 
mand to a reduction of the price un- 
der the express provisions of Civ. 
Code, art 2541, although, where the 
seller knows of the vice of the thing 
sold and omits to declare it, he may 
be held for damages under the ex- 
press provisions of article 2545. 
Christie v. Pennsylvania Iron Works 
Co.; 128 La. 208, 54S 742. 


[b] In Oklahoma Comp. St. (1921) 
§ 3793. making a seller of defective 
seeds for agricultural planting liable 
to a buyer for damages sustained, en- 
titles the buyer to damages caused by 
defective seeds, regardless of whether 
the seller has complied with other 
provisions of sections 3782-3794. 
Geren v. Courts Trading Co., 99 Okl. 
170, 226 P 369. 


64 Hunter v. Lee, 11 Kan, 29z. 


[a] “The contract was a condition- 
al one.—The condition did not exist. 
Hunter [the buyer] was not to take 
the cattle unless they were as repre- 
sented. They were not as represent- 
ed. Therefore there was no_ sale. 
Lee’s representations were false, but 
no action will He therefor. There 
was no breach of contract on his part. 
He agreed to sell these cattle. He 
was ready to complete the _ sale. 
Hunter was unwilling, and declined. 
A distinction must be noted between 
this contract and one to deliver so 
many cattle of a given quality. In 
that case, if jhe failed to deliver such 
eattle, there would be a breach of his 
contract. Here was a contract to de- 
liver certain specific cattle. He was 
ready to deliver those cattle. Hence 
he was not in default. By reason of 
the falsity of his representations, he 
could not compel Hunter to receive 
the cattle, nor recover damages for 
his refusal; nor could Hunter, declin- 
ing to receive them, recover damages 
on account of such false representa- 


SLO Hunter vy. Lee, 11 Kan. 292, 
298. 

65. Mulcahy v. Dieudonne, 103 
Minn 352, 358, 115 NW _ 6386 [quot 
ye]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1102-1103] 


the buyer will be precluded from recovering where 
he failed to perform a material condition, on his 
part,°® but if his breach of contract had nothing to 
do with the loss caused by the defective condition of 
the goods, his right of recovery is not affected.*7 


[§ 1103] (2) Effect of Acceptance.*® 
goods are delivered and accepted there is a direct 
conflict of authority as to the right of the buyer to 
recover damages on the ground that they do not 
In some eases it is held 
that it is the duty of the buyer to inspect the goods 
at the time of delivery,’® or within a reasonable time, 
according to the circumstances of the ecase,*? and 
that in the absence of fraud or warranty he cannot 
subsequently recover damages for breach of contract 
on the ground of defects,’* unless the goods are re- 
jected at the time of delivery’® or are returned or 
tendered as soon as the defects are discovered,** al- 
though if acceptance was procured by fraud no offer 
to return is necessary in order to recover damages 
The rule is, however, subject to cer- 
tain qualifications,’® and is more particularly ap- 


conform to the contract.®® 


for defects.7° 


66. Pacific Commercial Co. v. 
Northwestern Fisheries Co., 115 
Wash. 608, 197 P 930. 

Cian HACIICA Commercial. +. Cotes sve 
Northwestern Fisheries Co., supra. 


68. As waiver of defects in quality 
see supra §§ 427-432. 

69. See infra text and note 70 et 
seq. See also Watson v. Bigelow Co., 
77 Conn. 124, 58 A 741 (in which the 
conflicting views are stated). 


1000 Copley, Tron (Co. v. ‘Pope, 13 
ay 144 [aff 108 N. Y. 232, 15 NE 
aie Pierson, Vv. (Crooks, JAb INI SY. 


539, 22 NE 349, 12 AmSR 831; 
gous v. Stone, 5 N. Y. 73. 


72. Ala.—Ricks v. Dillahunty, 8 
Port. 133. 


_ 1ll.—Towell v. Gatewood, 3 Ill. 
338 AmD 437. 


Me.—Kingsbury v. Taylor, 29 Me. 
508, 50 AmD 607. 


N. Y.—Webb v. Odell, 49 N. Y. 
583; Reed v. Randall, 29 N. Y. 358, 
86 AmD 305; Atlanta Mach. Works 
v. Felthousen, 174 App. Div. 65, 160 
NYS 29; Ideal Wrench Co. v. Garvin 
Mach. Co:, 92 App. Div. 187, 87 NYS 
Any Wate 181i Ney Vie. O38, alae Ne 1 LS 
Wallace v. Blake, 15 Daly 158, 3 
NYS 9384; Snell v. Moses, 1 Johns. 
96; Levy v. Kornreich, 121 NYS 346; 
Giles. Lith:., ~etec., Printing CO,peaN 
Recamier Mfg. Co., 12 NYSt 169 [rev 
on other grounds’ 14) Daly “475-15 
NYSt 354]. But see Mackintosh v. 
Hawley, 13: NYSt 434 (holding that 
where a particular grade of an ar- 
ticle is contracted for, the buyer is 
not deprived of his right to recov- 
er damages if the particular grade 
is not delivered, by his subsequent 
use of the article). 


Pa.—Carson v. Baillie, 
57 AmD 659. 


Vt.—Gilson v. Bingham, 43 Vt. 410, 
5 AmR 289. 


Acceptance of goods after inspec- 
tion or opportunity to inspect as 
waiver of defects in quality see su- 
pra §§ 427, 429. 


73. Ideal Wrench Co. v. Garvin 
Mach. Co., 92, App. Div. 187, 87 NYS 
AM Coal Peipebyy JUST y ING ACE, MATE OTe MIN Ohana in BRS fe 
Copley Iron Co. v. Pope, 13 Daly 144 
Laff. 108 N.Y. 232,15 NE! 335); Gil- 
son v. Bingham, 43 Vt. 410, 5 AmR 
289. 


74, Pierson v. Crooks, 115 N. Y. 
539, 22 NE 349, 12 AmSR 831; Reed 
ie ‘Randall, 29uN is 1808; 86 AmD 
305; Heydecker v. Lombard, 7 Daly 


Har- 


22, 


19 Pa. 375, 


SALES 


Where the 


(N. Y.) 19; Lawton Refining Co. v. 
Hollister, 86 Okl. 13, 205 P 506. See 
Alfond Shoe Co. v. F. Levy Shoe 
Co., (Mo: A.) 295°*SW 134 © (buyer 
who failed to reject most of the 
shoes sold until over a month ‘aft- 
er delivery, and then offered a re- 
turn of a portion. only, could not 
recover for breach of contract on 
the theory of a rescission, especial- 
ly where the answer claimed dam- 
ages for breach of warranty); Tich- 
nor vy. Barley, 72 Misc. 640, 132 NYS 
245 (where the only offer to return 
postal cards ordered was an offer 
conditional upon reimbursement for 
express charges). 

75. McAroy v. Wright, 25 Ind. 22. 

76. See cases infra note 77 et seq. 

Qualification of rule that accept- 
ance waives defects see supra §§ 428, 
430. 

77. Summers Fiber Co. v. Walker, 
109 SW 883, 33 KyL 153. 

78. Zabriskie v. Central Vermont 
RE Won metsIweN © YS 727 29) SNE PEOOG. 
And see cases infra note 79 et seq. 


79. Schleuter v. Sherman, 169 Ill. 
A. 386; Munford v. Kevil, 109 Ky. 
246, 58 SW 708, 22 KyL 730; Waeber 


Vv. Talbot, 167 N. Y. 48, 60 NE 288, 
82 AmSR via ae Gentilli We Starace, 
133 N. Y. 140, 30 NE 660; Zabriskie 
Vow Central Vermont, Ra Co... tsi) IN. 
Y. 72, 29 NE 1006; Mason v. Smith, 
130 N. Y.-474, 29 NE 749; Studer 
v.—Bleistein, 115 N. Y¥. 316,,22 NE 


243, 5 LRA 702; Coplay Iron Co. v. 
Pope, 108 N. Y. 232, 15 NE 335; Gay- 
lord Mfg. Comy: Allen, RELI NG 51d; 
Beck v. Sheldon, 48 N. Y. 365; Mc- 
Cormick v. Sarson, AS DINE CY 265, 6 
AmR 80; Reed v. Randall, 29 N. 
Y. 358, 86 AmD 305; Cooper v. Payne, 
103) RAD Dy DAV lL ee9e) WNEOOo bey 
on other grounds 186 N. Y. 334, 78 
NE 1076]; Nash v. Weidenfeld, 41 
App; Div. 511, 58 NYS 609 [aff 166 
N. Y. 612 mem, 59 NE 1127 mem]; 
Richardson v. Levi, 69 Hun 434, 22 
NYS 353; Ca ‘Sullivan, 68 Hun 
248, 22 NYS 972; Brown v. Burhans, 
4 Hun CN: ¥.) aan Stafford v. Pooler, 


67> Barb. CN. Hl 143; Holden v. 
Clancy, 58 Barb. CN: -¥.) 598, 41 
HowPr 1; Leavenworth v. Packer, 


Hoe Barba SON. Mio) | Loser Vea Vier juve 
Wisner, 51 Barb. (N. Y.) 638; Shaw 
v. Lighthouse, 4 Silv. Sup. 134, 7 


NYS 271; Schuchman v. Winterbot- 
tomenpe, IN Vee Supera 110%) 97 SNIVS 
7338 [affi130 N. Y. 699.-mem,- 30) NE 
63 mem]; Norton v. Dreyfuss, 51 
N. Y. Super. 497; Haviland v. John- 
son, 7 Daly (N. Y.) 297; Heydecker 
VesOMpPALd.. 1 Daly: iGNin Ws). sli 


tional Keg, etc., Co, v. Baker, 21 


Na- | 


[oy xd: be 1S 


plicable to cases where no part of the purchase price 
has been paid and the buyer is in a position to reject 
the goods without sustaining any loss other than 
what might grow out of the difference between the 
contract and market prices."* 
the rule a distinction is also to be made according 
to the character of the defect and the opportunity of 
the buyer to discover it;78 and while ordinarily the 
buyer cannot, after acceptance, recover for defects 
of which he knew or which he could have ascertained 
by inspection,’® he may recover where he had no 
opportunity to inspect before acceptance,*® where 
acceptance was induced by fraud of the seller,*? or 
where nonacceptance would render him practically 
remediless or, at least, deprive him of his right to 
compensation for the damages sustained.*? 
also recover for defects which could not have been 
ascertained upon ordinary inspection at the time of 
delivery,*? or which were not apparent until the 
goods were applied to some use which precludes a 
return thereof,’+ such as a defect in paint not ap- 


In the application of 


He may 


Mise. 35, 46 NYS 885; Giles Lith., 
v. Recamier Mfg. Co., 
Dreyfuss v. Foster, 3 
Greenthal v. Schneider, 
62, HowPr- ONecY.)) 1335 “Chartotéze, 
ete. Re Coivv. Jesup, 44" Howkbr CN: 
Y.) 447; Tower v. Howe Scale Co., 
2 NYCityCt 49. And see cases su- 
pra note 72. 


[a] Where defects are patent, the 
buyer’s remedy by action for breach 
of the contract of sale does not sur- 
vive accep rance: Levy v. Kornreich, 
121 NYS 346. 


Waiver of defects by acceptance 
see supra § 427. 


80. Munford v. Kevil, 109 Ky. 246, 
58 SW. 703, 22: Kyl 730; Dutchess 
Coven: Harding, 49NING Ye 301; Mess- 
more v. New York Shot, etc., Co., 
40 N. Y. 422; Crozier v. Auerbach, 
oat, Oe KK: ies 161; Moore Milling 

Co. v. Laird, 2 Sask. L. 369. 


81. Dutchess Co. v. Harding, 49 
N. Y. 321; Handy v. Roberts, (Tex. 
Civ. A.) 165 SW 337; Jacobsen v. 
Whitely, 138 Wis. 434, 120 NW 285; 
Perry’ v... Kiddij.2 Sask) 15330: 


82. Summers Fiber Co. v. Walker, 
109 SW 8838, 33 KyL 153. 


83. U. S.—Bagley y. Cleveland 
Rolling-Mills Co., 21 Fed. 159. 


Ala.—McCaa v. Elam Drug Co., 114 
Ala. 74, 21 S 479, 62 AmSR “88. 


Ky.—Wallace v. Knoxville Woolen 
Mills, 117 Ky. 450, 78 SW 192, 25 
KyL 1445 


Mich —Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 113 NW 591. 


N. Y.—Sanford v. Brown Bros. Co., 
208 N. Y. 90, 101 NE 797, 50 LRANS 
778; Carleton v Lombard, T4O WIN Ye 
137, 48 NE 422; Zabriskie v. Central 
Vermont R. CO, USTENG SYS. econo 
1006; Whipple v. Brown Bros. Co., 
170 ‘App. Div. 532, 156%NYS 63 [aff 
225 MING Vise2e ala ‘NE 748 le 


Alta.—Twaites y. Morrison, 
Alta. L. 8. 


[a] Buyer is entitled to reason- 
able time for inspection and the dis- 
covery of defects, and if the defect 
is one which cannot be ascertained 
on ordinary inspection at the time of 
the delivery, he is entitled to recov- 
er if he discovers the defect within 
a reasonable time and notifies the- 
seller promptly of the rejection up- 
on the discovery of the _ defect. 
Tompkins v. Lamb, 121 App. Div. 366, 


14 


106 NYS 6 [aff 195 N. Y. 518 mem, 88 


NE 1133 mem]. 


84. Bagley v. Cleveland Rolling- 
Mills Co., 21 Fed. 159; Austin v. 
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parent until it is applied upon a house,®* or in coal 
not apparent until the coal is burned.**® 
the buyer, after inspection and refusal to accept the 


goods because of defects, accepts 


an agreement by the seller to remedy the defects, 
and the seller fails to do so, the buyer may recover 


damages.** 


Contrary rule. 


was waived.®® 


[§ 1104] e. Time To Sue and Limitations; 
ticipatory Breach. Where the seller agreed to ship 
the goods within a specified time, an action by the 
buyer for breach of contract brought at the expira- 


Brown Bros. Co., 30 Ida. 167, 164 P 
95; Buick Motor Co. v. Reid Mfg. 
Co., 150 Mich. 118, 113, NW_591; Za- 
briskie v. Central Vermont R. Co., 131 
N. Y. 72, 29 NE 1006. 


[a] Use of machinery.—Where a 
buyer of motors and transmissions 
for use in automobiles gave them a 
proper test, and defects were not dis- 
eovered :until after the machinery 
had been installed in automobiles and 
sold to customers, the buyer was not 
required to return the machinery to 
recoup damages against the seller for 
the defects. Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 1183 NW 591. 


85. McCaa v. Elam Drug Co., 114 
Ala. 74, 21 S 479, 62 AmSR 88. 


86. Zabriskie v. Central Vermont 
RYE Co131 N. Y¥ui2, 29 NE 1006. 


87. James v. Libby, 103 App. Div. 
256, 92 NYS 1047 [rev 44 Misc. 210, 
88 NYS 812]. 


88. U. S.—Moore v. Foss, 
(2d) 635. 

Cal.—United Iron Works v. Stand- 
ard Brass Casting Co., 98 Cal. A. 517, 
290 P83: 


Conn.—Watson v. Bigelow Co., 
Conn, 124, 58 A 741. 


Del.—Tomlinson v. Quigley, 10 Del. 
168. 


Ill.—Healy Ice Mach. Co. v. Clow, 
148 Ill. A. 421; Electric Vehicle Co. 
Vawerice, 138 1H. AS. 594. 


Mass.—Trimount Lumber Co. v. 
Murdough, 229 Mass. 254, 118 NE 280. 


Miss.—John Hall Commission Co. 
v. Crook, 87 Miss. 445, 40 S 20, 1006. 


Mo.—Simrall v. American Multi- 
graph Sales Co., 172 Mo. A. 384, 158 
SW 437. 


N. J.—Potter Printing Press Co. v. 
Newark Daily Advertiser Pub. Co., 
82 N. J. L. 671, 83 A 969. 


S. C.—Ebner v. Haverty Furniture 
Go.,, 1238'S, ©. 1515122 SH'578, 


Tex.—Rutherford-Brede Co. 
Ser at etc nov. (Civ A: mab sw 


Wash.—Kleeb v. MclInturff, 
Wash. 508, 114 P 184, 116 P 627. 


See Khan v. Duche, 10 Com. Cas. 
87 (where goods were sold “Payment 
net cash after inspections of goods 
immediately on arrival of steamer,” 
the buyer had a right to claim dam- 
ages if the goods were not in accord- 
ance with the contract, even though 
he did not inspect the goods, or, by 
mistake, did not on inspection dis- 
cover the defect in them). 

[a] “The general rule in Califor- 
nia may be stated to be that in the 
absence of an express provision in 
the contract a party to whom defec- 
tive goods are delivered has the op- 


a Sinhh 


77 


62 


In some eases it has been held that 
the buyer may accept and retain defective goods and 
sue for damages because of such defects,** and that 
the acceptance is without effect except as evidence 
that the goods were not defective or that the defect 


SALES 


‘ 


So, where 


them only upon 
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tion of the specified time is not premature,®® and 
where goods were to be delivered f. 0. b. ears, an 
action brought by the buyer within ten days after 
tender of the price was held not premature, where 
at the time of the tender the seller refused to fix any 
time for delivery,®! since the buyer had a right to 


assume that the seller did not intend to deliver, or, 


at least, would deliver at his own convenience.°” 
an unqualified refusal of the seller to perform his 
contract, an action for the breach may be main- 
tained, although the time for performance has not 
expired,?* unless the buyer refuses to accept the 
seller’s renunciation of the contract and continues 


On 


to insist upon its performance and to treat the con- 


An- 


buyer to sue at 


tion either to return them or to re- 
tain them and sue for damages.” 
United Iron Works v. Standard Brass 


Gasting® Co.) 98=Cal.: Ay ol, *b2a5 oak 
P1823: 
[b] Uniform Sales Act § 48 (1) is 


declaratory of the rule. Moore v. 
Foss, 18 F. (2d) 635; Trimount Lum- 
ber Co. v. Murdough, 229 Mass. 254, 
118 NE 280. (2) But under such act 
claims for damages are not enforce= 
able unless notice of the breach is 
given to the seller within a reason- 
able time. Moore v. Foss, supra; 
Trimount Lumber Co. v. Murdough, 
supra. 


[ec] In Louisiana the buyer of a 
defective article may retain it and 
bring an action quanti minoris for 
diminution of the price. Louisiana 
Box Co. v. Fairbanks, 1 La. A. 261. 


[d] In Porto Rico, under Civ. 
Code § 1068, where the buyer pays 
the price, believing that the goods 


comply with the stipulations of the 
contract, he may sue the seller for 
damages caused by the breach of 
contract. Pesquera v. Mari, 23. Porto 
Rico 592. : 


89. Watson v. 
Conn. 124, 58 A 741 


Bigelow Co., 77 


90. Globe El. Co. v. American Mo- 
tere Co., 207 App. Div. 9, 201 NYS 
91. Sussman v. Gustav, 109 Wash. 


459, 186 P 882. 
92. Sussman v. Gustav, supra. 


93. U. S.—Arminius Chemical Co. 
v. Acme Mfg. Co., 275 Fed. 1021 [cer- 
tiorari den 257 U. S. 647 mem, 42 SCt 
55 mem, 66 L. ed. 415 mem]; Acme 
Mfg. Co. v. Arminius Chemical Co., 
264 Fed. 27; Dingley v. Oler, 11 Fed. 
372 [rev on other grounds 117 U. S. 
490, 6 SCt 850, 29 L. ed. 984]. 


Cal.—U. S. Trading Corp. v. New- 
mark Grain’Co.;_56 Cal. A. 176; 205 
P 29; Lompoc Produce, etc., Co. v. 
Browne, 41 Cal. A. 607, 188 P 166. 


Ga.—Herring Motor Co: y. Belin, 
88 Ga. A. 756, 145 SE 474; Harley 
Hardware Co. v. Harry S. Lafond Co., 
28 Ga, A, 584, 112 SE 394. 


Ill.—Chicago Title, ete., Co. v. Sa- 
cone Lumber ,Co., 242 Ill. 468, 90: NE 
82. 

Kan.—Cardwell v. Uhl, 105 Kan. 


249, 182 P 415; Caley v. Mills, 
Kan. 418, 100 P 69. 


Ky.—Royster v. Waller, 
476, 217 SW 684. 


N. Y.—Strasbourger v. Leerburger, 
233 N. Y. 55, 184 NE 834; Wolfert v. 
Caledonia Springs Ice Co., 195 N. Y. 
118, 88 NE 24, 21 LRANS 864; Pakas 
v. Hollingshead, 184 N. Y. 211, 77 NE 
40, 112 AmSR 601, 3 LRANS 1042. 


Oh.—Hanna vy. Crozier, 16 Oh. Cir. 


79 
186 Ky. 


tract as subsisting;°* but where the seller’s refusal 
to perform is not absolute and unqualified there is 
not an anticipatory breach which will entitle the 


onee.®® So also, where the seller 
Ct. N. S. 49; Pappenheimer Hard- 
ware Co. v. Harrison Wire Co., 8 Oh. 
Dec. (Reprint) 657, 9 CincLBul 131. 


Can.—Oppenheimer v. Brackman, 
Ag Milling Co., Ltd., 82 Can. S:/¢€ 


Ont.—Dominion Radiator Co. v 
Steel Co. of Canada, 43 Ont. L. 356. 


[a] Sufficient repudiation shown 
to warrant action before time for de- 
livery. Dominion Radiator Co., Ltd. 
v. Steel Co. of Canada, 43 Ont. Ty. 356. 


94. Cal—wU. S. Trading Corp. v. 
Newmark Grain Co., 56 Cal. A. 176, 
20d, eee 


Ga.—Harley Hardware Co. v. Harry 
ae Lafond Co., 28 Ga. A. 584, 112 Sit 


N. Y.—Pakas v. Hollingshead, 184 
Na Nebr C2ilab Ua SIN Mra) ead fee ‘AmSR 601, 
3 LRANS 1042. 


Oh. Setar vies v. Crozier, 16 Oh. Cir. 
Ct NGS: 


cheats Grain Co. v. Denison 
Mill, ete., Co., (Civ. A.) 178 SW 554. 


Can.—Oppenheimer_ v. Brackman, 
etc., Milling ‘Co.,. 32, Can.7S:."G:689% 


[a] Right to disregard anticipa- 
tory breach.—Where a contract for 
the sale of barley to be delivered f. 
o. b. on cars billed to N was suspend- 
ed by government embargo, the buyer 
had a right to disregard an anticipa- 
tory breach of the contract by the 
seller and treat the contract as sub- 
sisting, and could sue for a .breach 
after the time for complete perform- 
ance had expired, after the termina- 
tion of the embargo. U. S. Trading 
Corp. v. Newmark Grain Co., 56 Cal. 
A176) 205 P29: 


95. Frank F. Pels Co. v. Saxony 
Spinning Co., 287 Fed. 282 [certiorari 
den 263 U. S. 702 mem, 44 SCt 33 
mem, 68 L. ed. 514 mem]; Southern 
Pub. Assoc. v. Clements Paper Co., 
aa Tenn. 429, 201 SW 745, LRA1918D 


[a] *Refusal held not unqualified. | 


—Where there had been numerous 
complaints between the parties with 
reference to the quality of the goods 
delivered under contracts for sale 
and with reference to the buyer’s de- 
lay in making payment, a letter writ- 
ten by the seller to the buyer, ex- 
pressing surprise at the buyer’s re- 
quest for further shipments, refusing 
to permit the buyer to buy for the 
seller’s account, and_ stating that 
when the buyer Satisfied the seller 
beyond doubt it would take the goods 
and make satisfactory arrangements 
therefor the seller would talk fur- 
ther about making further ship- 
ments, was not an absolute and un- 
qualified refusal to make further 
shipments under the contract, and 
could not be treated by the buyer as 


For later cases, developments an‘d changes in the law see Annotations, same title and section number. 


te 


A SRR qn + hopin nsterine yO 


rai 


f° 
¥ 


crete 


7 


LAAN SEE EP C9 


iar hg 


§§ 1104-1105] 


has disposed of the goods, the buyer may, after a 
tender of performance on his part before the expira- 


maintain an action 
On the other hand, it has been held 


tion of the time of performance, 
for the breach.?° 
that a mere notice from the seller 


deliver does not authorize an action for nondelivery 


before the time for delivery.®? 


Breach of entire contract; 
ments. 


delivery in install- 
If the contract is entire, although deliveries 
are to be made in stipulated quantities ‘periodically, 
failure to make one of the deliveries at the time 
agreed i is a breach of the entire contract, which will 
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Phat he will not 
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Mere delay in bringing suit for deficiency in quan- 
tity does not affect the right of action.®® 

Limitation of action. 
tion must be brought is sometimes specially pre- 
seribed by statute.? 


[§ 1105] 2. Conditions \Precedent?—a. In Gener- 


The time within which ac- 


al. In order to entitle the buyer of goods to maintain 


give the buyer the right to sue at once for damages.?8 


an anticipatory breach thereof. 
Frank F. Pels Co. v. Saxony Spinning 
Co., 287 Fed. 282 [certiorari den 263 
U.S. 702 mem, 44 SCt 33 mem, 68 
L. ed. 514 mem], 


96. Packer v. Steward, 34 Vt. 127. 


97.° South Gardiner Lumber Co. v. 
Bradstreet, 97 Me. 165, 53 A 1110. 


98. Smith v. Harrison, 26 Ga. A. 
325, 106 SE 191. And see cases infra 
this note. 


[a] Uniform Sales Act.—(1) Un- 
der a contract whereby defendant 
agreed to erect a mill and deliver to 
plaintiff for a term of years its out- 
put of paper board, on a cost plus 
basis, defendant’s announcement 
that, for three months beyond the 
time for which it had a valid excuse, 
it would be impossible to commence 
deliveries (it having agreed to make 
deliveries in the meantime from an- 
other mill), was not such a material 
breach as to authorize plaintiff to 
refuse to proceed further, and to sue 
for breach of the entire contract un- 
der Uniform Sales Act § 45 subd 2 
(St. [1921] § 1684t-45 subd 2), pro- 
viding that where goods to be deliv- 
ered by installments are to be paid 
for separately and the seller makes 
defective delivery in respect of one 
or more installments, it depends on 
the circumstances of the case wheth- 
er the breach is so material as to 
justify the buyer in refusing to per- 
form further, and suing for damages 
for breach of the entire contract, or 
whether the breach is severable, giv- 
ing him the right to a claim for com- 
pensation, but not a right to treat the 
whole contract as_ broken. Kieck- 
hefer Box Co. y. John Strange Paper 
Co.,.018 07 WIS; 23869-1891 =NW. 145, °193 
NW 487, 196 NW 572. (2) Under 
Uniform Sales Act § 67 (Personal 
Prop. L. § 148), giving the buyer a 
right of action for damages where 
title has not passed to him, and the 
seller wrongfully neglects or refuses 
to deliver, a breach of the contract 
by the seller gives rise immediately 
to a cause of action for nondelivery 
of goods, the buyer not being obliged 
to wait until the last installment is 
due. Standard Oil Co. v. Siraco, 226 
App. Div. 266, 285 NYS 1. 


Delivery in installments generally 
see supra § 384. 


99. Creighton v. Comstock, 27 Oh. 
St. 548 (holding that a delay of six 
months in bringing suit for a de- 
ficiency in the quantity of goods is 
not of itself a waiver of the claim 
for damages). 


1. See cases infra this note. 


[a] In Louisiana an action quanti 
minoris, for diminution of the price 
of a defective article, where the sell- 
er had knowledge of the defect, is 
barred in one year from date of dis- 
eovery of the defect by the buyer. 
Louisiana Box Co. v. HSN ah 1 
qua, A.( 261. 

[b] In Philippines the period of 
four days after delivery in which the 
buyer might bring an action against 


the seller for defects in quantity of 


is abrogated by the Code of 
Ban Kiat v. Atkins, 


goods 
Civil Procedure. 
44 Philippine 4. 

2. Performance of-conditions by 
buyer as affecting seller’s obligation 
to oe see Supra §§ 303-309. 


U. S.—New \York Trust Co. v. 
Island Oil, etc., Corp., 43 Ho (2d) 923. 


Ga.—Newton v. Chemeraft Co., 26 
Ga. A. 363,-106 SH 194. 


in = chicane Washed Coal Co. v. 
Whitsett; 278 Ill. 623, 116 NE 115. 


Ind.—Bembridge v. Stoddard, z 
Ind. 587; McFarlan Carriage Co. 
Connersville Wagon Co., 49 Ind. ng 
318, 96 NE 400. 

La.—Bryan v. Holland, 137 La. 512, 
68 S 845; Godchaux v. Chicago: Lum- 
ber, etc., Coals ie Masel bYeR5o J Sais oe 
Murphy v. Southern Mineral, etc., 
Impr. Co., 130 La. 914, 58 S 766. 

Mass.—Dutton v. Bennett, 
Mass. 39, 159 NE 524. 


Mo.—Yerxa v. Randazzo Macaroni 
Mfg. Co., 315 Mo. 927, 288 SW 20 

N. Y.-—Read v. Delaware, etc., Ca- 
nal Co., 49 N. Y. 652 mem [rev 3 Lans. 
2143.)% Bullinger v. Interboro Brewing 
Cos 194 App. Div. 205, 185 NYS 481; 
Murphy v. Moon Motor Car Co., 147 
App. Div. 91, 131 NYS 873; Speyer v. 
Colgate, 67 Barb. 192; Flanagan v. 
Demarest, 26 N. Y. Super. 173; De 
Mauro v. Martocci, 180 NYS 643. : 

Or.—Crosland v. Sloan, 123 Or. 243, 
261 P 701; Longfellow v. Huffman, 
55 Or. 481,.104 P, 961; Diachmund: v. 
Moore, 51 Or. 217, 94 P 510. 

Pa.—Spratt v. Merchants’, 
Nat. Bank, 4 Pa. Cas. 107, 7 A 98. 

S. C.—Loveland y. Collins, 109 S. 
C. 294,96 SE 124. 

Tex.—Itasca Roller Mill, etce., 
v. Wooten, (Civ. A.) 246 SW 678 

Vt.— Packer -v-, Button, ‘so Vit. 188. 

Wash.—Houser v. Atherton, 98 
Wash. 386, 167 P 1109. 

Wis.—Kellogg v. Nelson, 
125. 

See also supra §§ 1099-1102. 

[a] Rule applies: (1) Where a 
buyer of wheat was to forward bags 
for sacking the grain and did not doa 
so. Kellogg v. Nelson, 5 Wis. 125. 
(2) Where on a Sale of grain the 


262 


etc., 


Co. 


5 Wis. 


buyer was to furnish a thresher and|]-« 


thresh the grain and failed and re- 
fused to do so. Bembridge v. Stod- 
dard, 4 Ind. 587. 


[b] Action for breach of contract 
is confirmation of contract by the 
syparty suing, and plaintiff must al- 
lege and prove a compliance with the 
contract on his part or show an ex- 
cuse for nonperformance. McFarlan 
Carriage Co. v. Connersville Wagon 
Co., 49 Ind. A. 318, 96 NE 400. 


[ec] Buyer defaulting in initial 
payment (1) cannot recover dam- 
ages against seller. Crosland v. 
Sloan, 123 Or. 248, 261 P 701. (2) On 
a sale of goods, part payment to be 
made in advance and the balance on 
delivery, the buyer cannot maintain 
an action for nondelivery unless he 


an action for breach of the contract he must have 
performed or offered to perform his part of the 
agreement,*® or at least have shown a readiness and 
willingness to perform,* unless the seller has re- . 
pudiated the contract,” or put it out of his power to 


has fulfilled the condition as 
ment of the first instalment. 
fa 36 Or. 428, 59 


to pay- 
Faber 
Po 4T, 


[d] Buyer not offering to pay on 
the Monday following the Sunday on 
which the time for payment expired, 
as required by statute, cannot recov- 
er for the seller’s breach of contract. 
Dutton v. Bennett, 262 Mass. 39, 159 
NE 524. 


[e] Contract construed.—A con- 
tract for the purchase of fruit trees 
providing for replacement free or re- 
funding of price of stock not true to 
the name as labeled was not a limi- 
tation of liability for the seller’s 
breach of contract in failing to de- 
liver the kind contracted for, so that 
a demand for refund of the price or 
the replacing of trees was not a con- 
dition precedent to the buyer’s action 
for damages. Sanford v. Brown Bros. 


Co., 208 N. Y. 90, 101 NE 797, 50 LRA 
NS. 778. 
{[f] Compliance with statute. 


Submission to the Commissioner of 
Agriculture of samples of seed for 
testing, as required by Acts 36th 
Leg. 9d Called Sess. (1919) c¢ 62 (Ver- 
non Ann. Civ. St. Supp. 1922, arts 14% 
to 14%j, inclusive), before bringing 
an action for a lack of viability or 
purity, is unnecessary, where the ac- 
tion is for delivery of the wrong 
kind of seed, as delivery of winter 
wheat when spring wheat was or- 
dered. Itasca Roller Mill, etc., Co. v. 
Wooten, (Tex. Civ. A.) 246 SW 678. 


Default of buyer as excuse for non- 
peroumange generally see supra §§ 
4 


4 Campbell v. Moran Bros. Co., 
97 Fed. 477,38 CCA, 293;° Neis —v. 
Yocum, 16 ,Fed. 168, 9 Sawy. 24; 
Newton'v. Chemcraft Co., 26 Ga. A. 
363, 106 SE 194; De Mauro v. Martoc- 
ci, 180 NYS 643; Cook v. Ferral, 
13) Wend. *\CN. AY) 2853"-S tuartan 
Clarke, 11 Alta. L. 551. 


5. U. S.—Burgie v. Hicks, 203 Fed. 
340. 

La.—Penick ¥ Waguespack, 148 
La. 39, 86 S 60 

i pean AD Canning Co. 


Johnson, 212 Mich. 243, 180 NW 391. 


N. Y.—Meyers v. Kaufman, 110 
Misc. 321, 180 NYS 403. 
' Wash.—Houser vy. Atherton, 98 
Wash. 386," 167 "PP, 11095 (Curtisy we 
Parks, 57 Wash. 223, 106 P 740. 

[a] Tllustrations.—(1) Where a 
seller of tomato pulp had rejected 


a portion of the empty tins returned 
by the buyer, requiring the buyer 
to pay freight, and had informed 
the buyer of its refusal to accept 
other tins not returned, the buyer 
was not required to return the oth- 
er tins in order to recover for the 
seller’s breach of contract to repur- 
chase the empty tins. Thomas Can- 
ning Co. v. Johnson, 212 Mich. 243, 
180 NW 391. (2) Where a sales 
contract passing title to buyer re- 
quired the buyer to give the sell- 
er shipping instructions and to re- 
move goods by a certain date, the 
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perform,® and such fact is known to the buyer,’ or © 
unless the seller has prevented the buyer from per- 

So, where the contract provides for ar- 

bitration of controversies arising under the contract, 

and such a controversy arises, the buyer cannot sue 

for damages before arbitration is had.® 
er hand, it has been held that a stipulation for a 
particular mode of arbitration will not prevent a suit 
for damages unless the contract clearly provides 
that such mode shall be either a condition precedent 
to a right of recovery or constitute the only method 
of assessing damages for a breach.!° 
bound, as a condition precedent to an action for 
nondelivery, to perform acts not required of him 
Where the contract is en- 
tire, and title has not passed, the buyer, on the sell- 
er’s failure to deliver the whole amount within the 
time specified, may recover the damages sustained 


"M1 8 
forming. 


by the contract of sale.*+ 


buyer’s failure to give the _ seller 
shipping instructions, after having 
been told that he had received all 
of the goods, did not preclude him, 
after discovery of such breach, from 
recovering damage for the seller’s 
breach in selling goods to a third 
party, since the seller’s breach made 
the buyer’s further compliance with 
the contract by furnishing cars and 
giving shipping instructions a use- 
less thing. Penick v. Waguespack, 
148 La. 39, 86'S 605. 


[b] In California, under Civ. Code 
§§ 1439, 1440, where the buyers de- 
manded delivery subsequent to the 
time delivery was due, and the Sell- 
ers notified the buyers they would 
make no further delivery, the buy- 
ers’ cause of action accrued with- 
out previous performance or offer- 
ing to perform condition of payment. 
Donlon v. Meyer, YY Cals A. 225, 169 
P 447. 

Excuses for ee to tender pay- 
ment or demand delivery see infra 
§ 1107. 

6. Woolner v. Hill, 93 
[rev 47 N. Y. Super. 470]. 


IN a2 OIG 


7. Packer v. Button, 35 Vt. 188. 

8 Consumers’ Grocery, etc., Co. 
v. Comensky, 299 Mo. 438, 252 SW 
420; Read v. Delaware, etc., Canal 
Co., 49 N. Y. 652 mem [rev 3 Lans. 
213]. 

95 Garcia, etec:,)Cor "Vv. (Colvin, 53 


Cale Ar oy LOO Me AS 
Mountain Bean, etc., 
409, 232 P 680. 


[a] TIllustration.—Whether a con- 
tract for the sale of a crop of prunes 
was made by the seller as a princi- 
pal or was made by him as agent 
for his wife who owned the land 
is a controversy arising under the 
contract within a clause requiring 
arbitration of such controversies, so 
that an action by the buyer for dam- 
ages before arbitration cannot be 
maintained. Garcia, etc., Co We 
Colvin, 53 Cal. A. 79, 199 P 1113. 


10. sbanmersi. Or  etc.,) . COs Ve 
Southern Refining Co., 10 Ga. A. 415, 
73 SH 350. 


11. Ginsberg v. Merwin, 176 NYS 
568. 

[a] Beturn of goods.—(1) Where 
a contract covering the sale of an 
automobile body and_ chassis, the 
seller having delivered to the buy- 
er the chassis, and having lent an 
inferior body for temporary use, did 
not impose on the buyer the duty 
to return the borrowed body, its re- 
turn was not a condition precedent 
to his right to demand body he had 
contracted for, and his failure to re- 
turn it can be availed of by the sell- 
er only by way of suit or counter- 


Hzell v. Rocky 
Con wi6s “Colo, 
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On the oth- 


al. 


A buyer is not | tract cannot be 


claim, not as defense in the buy- 
er’s action for failure to deliver the 
desired body. Watkin v._ Inter- 
porougnh Transt:~Co,, i724 .NYS (15383 
(2) Where plaintiff bought five sew- 
ing machines which defendant failed 
to deliver, and two special machines 
which were delivered, he may recov- 
er damages for failure of 
ant to deliver the five machines, 
without returning the two machines 


which were delivered. Ginsberg v. 
Merwin, 176 NYS 568. 
12. Pulkrabek v. Bankers’ Morte. 


Corp: . bis Or. 3797 02388" BP 384i See 
Herman Chemical Co. v. Burlington 
Industrial Alcohol Co., 9 F. (2d) 289 
(buyer could sue for breach of con- 
tract without rescinding and giving 
notice thereof) 

[a] MTllustration.—Where the con- 
tract provided for the sale of fac- 
tory machinery within a certain time, 
and required the seller to dismantle 
it and ship it, the seller’s failure 
to ship the entire amount within 
the time specified entitled the buy- 
er to repudiate the contract, and re- 
fuse to regard the property already 
shipped as his own, and to recover 
advances made on sale price as well 
as damages incurred in reliance on 
the contract, without tendering the 
property received to the _ seller. 
Pulkrabek v. Bankers’ Mortg. Corp., 
115 Ore S19 238 Presa 

13. Boyd v. Buick Auto. Co., 
Iowa 306, 165 NW 908. 

14. Johnson y. Staenglen, 85 Fed. 
603, 29 CCA 369. 

15. As condition precedent to sell- 
er’s obligation to deliver see supra §§ 
303-309. 

16. Empire Cotton Oil Co. v. Pro- 
cers Cor Ao) Gan vA id bids Sik 
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17. See statutory provisions. 


[a] In louisiana (1) under 
civil code, putting in default is a 
condition precedent to recovery of 
damages where the violation is pas- 
sive. Jefferson Cotton Oil Co. v. 
Archibald Gin’ Co., 3 La. A. 391." (2) 
But putting in default is not nec- 
essary after unreasonable delay in 
the face of an advancing market. 
Jefferson Cotton Oil Co. v. Archibald 
Gin Co., supra, 


the 


18. See supra § 297. ) 
19. Cal.—Cassriel v. McIntyre, 46 
Cal. A. 644, 189 P 801. 


ee sare v. Hogan, 115 Ga. 667, 
2 SE 151; Pusey v. McElween Com- 
Ta eatOh Co., 93) Gan is, 21 7SE) 150; 


Ill—Hungate v. Rankin, 20 Ml. 
ee Sexton v. Brown, 36 Ill. A. 
281. 

HL OS apa v. Howard, 3 Blackf. 


defend- | 


[§§ 1105-1106 


without rescinding the contract or returning or of- 
fering to return the part received by him.*? 
where fraud was practiced by the seller the buyer 
may recover damages therefor, although he did not 
rescind within a reasonable time and was unable to 
restore the status quo.1* 
on a resale by the buyer is not necessary to fix the 
right of action for a deficiency in the quantity of 
goods delivered.1* 
[§ 1106] b. Demand or Tendert*—(1) In Gener- 
An action against the seller for breach of con- 


So, 


Payment of losses arising 


maintained without’ a demand for 


performance where such demand is necessary under 
the contract?® or statute.*? 
are concurrent!’ it is a condition precedent to an 
action for damages for nondelivery that the buyer 
should tender the price and demand the goods,’® or 
at least show a readiness to receive the goods and 


If payment and delivery 


Iowa.—Wire v. Foster, 62 Iowa 114, 
17 oe 174 


yee ans v. Mullins, 35 SW 551, 
18 ees 108. But see Shrewsberry 
v. Buckleys, 4 Bibb 260 (demand for 
delivery under installment contract 
not necessary until seller showed 
readiness to deliver). 


La.—Calumet Baking Powder Co. 
v. Fazende, 3 La. A. (Orleans) 282. 


N. Y.—Smith v. Wright, 4 Abb. 
Dec. 274, 1 AbbPr 243; Lawrence 
Vv: EXverett;’ 11 “NYS. 8813" Cook” wv 
Ferral, 13 Wend. 285. See also 


Metropolis Woolen Co. v. Nemcof, 174 
NYS 649 (holding that plaintiff must 
show, not only that he is ready, 
able, and willing to perform, but 
that demand for performance has 
been made or waived). 

N. C.—Grandy v. Small, 48 N. C. 
8; Benners v. Howard, 1 N. C. 93, 
1 AmD 583. 

Saga sens v. Fisher, Wright 
Or.—Livesley: v. Strauss, 
35651206). P? 850.1207 1095; 
Ve Enis 96, Or 31a. Us seers: 
S. C.—Mitchell v. Georgia R., 

ConvAVESM eee arses 

Tex.—Kelly v. Webb, 27 Tex. 368. 

Vt.—Packer v. Button, 35 Vt. 188. 


Eng.—Morton v. Lamb, 7 T. R. 125, 
101 Reprint 890. ' 


Sask.—Wexelman vy. Dale, 10 Sask. 
i 289, 35 DomLR 557, 3 WestWkly 
35. 


“To recover damages in a case 
where the covenant to deliver and the 
covenant to pay are concurrent, the 
buyer must show perform- 
ance on his part or an offer to per- 
form, or a legal excuse for not per- 
forming, or offering to perform; and 
ordinarily the buyer must show that 
he was ready, able, and willing to 
perform, even though seller was not 
present at the time and place of de- 
livery. lLivesley v. Strauss, 104 Or. 
356, 206 P 850. 


[a] Technical continuing tender 
need not be kept up by the buyer to 
preserve hiS right of action. Phil- 
lips v. Williams, 39 Ga. 597. 


{[b] Payment into court of amount 
tendered is not necessary. Wexel- 
man v. Dale, 10 Sask. L. 289, 35 Dom 
LR 557, [1917] 3 WestWkly 235. : 


{c] Renewal of tender.—Where, 
after a sufficient tender, the seller de- 
layed performance of the contract, the 
buyer was not obliged to renew his 
tender before claiming default. 
Hecht v. Powell, 240 Ill. A. 124. 


{d] Insufficient tender.—(1) A ten- 
der made on a condition which the 
tenderer has no right to make is in- 


104 Or. 
Hurst 


etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pay the price;?° and to show his readiness he need 
not keep or have on hand the actual money for pay- 
But where a sight draft is to accompany 
delivery the buyer need not make a tender of pay- 
ment before bringing suit for nondelivery.?? 
contract is to deliver the goods at a certain time a 
demand is not necessary;?* but, unless the agree- 
ments to deliver and pay are independent,?* a de- 
mand is necessary if the goods are to be delivered 
on demand,?° or if they are not of a portable char- 
acter and the contract does not state the place of 
delivery;*° and if they are to be delivered at a cer- 
tain time and place and paid for on delivery, the 
buyer must be ready to receive, accept, and pay for 


ment.?? 


the goods at such time and place;?* 


was ready and willing to receive and pay for the 
goods at such time and place, it is not necessary that 
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If the 


but if the buyer 


he should have actually paid or tendered the price.?® 


sufficient. Cassriel v. McIntyre, 46 
Cal. A. 644, 189 P 801. (2) In an.ac- 
tion for breach of contract to sell 
store fixtures and a stock of mer- 
chandise, where the agreement fixed 
the price of the fixtures at a certain 
figure and provided that the merchan- 
lise should be paid for at the invoice 
cost price, less a fifteen per cent dis- 
count, a tender by the purchaser of 
the amount due for the fixtures only 
was insufficient as a tender of the 
purchase price for the whole con- 
tract. Cassriel v. McIntyre, supra. 


Sufficiency of tender generally see 
stents § 514. 
U. S.—Neis v. Yocum, 16 Fed. 
168, “9 Sawy. 24. 
Ala.—Davis v. Adams, 18 Ala. 264. 
Pa ee ve Hoyt; 33 Conn: 


Ill.— Metz v. Albrecnt, 52 Il. 
Funk v. Hough, 29 Ill. 145; 
Rawson, 17 Ill. 588. 


Ind.—Beard v. Sloan, 30 Ind. 279; 
Bailey v. Ricketts, 4 Ind. 488; Smith 
v. Smith, 8 Blackf. 208; Chun v. How- 
ard, 3 Blackf. 163; Indianapolis Abat- 
toir Co. v. Penn Beef Co., 83 Ind. A. 
144, 144 NE 573, 145 NE 10. 


Mass.—West v. Platt, 127 Mass. 367. 


N. Y.—An'derson v. Read, 106 N. Y. 
333, 13 NE 292; Cornwell v. Haight, 
21 N. Y. 462; Bronson v. Wiman, 8 
N. Y. 182 [aff 10 Barb. 406]; Vail v 
Rice, 5-N. Yo 155; Cook v. Ferral, 13 
Wend. 285. But see Lawrence v. 
Everett, 11 NYS 881 (holding that 
there must be an actual tender, a 
mere readiness to pay being insuffi- 
cient). 

N. C.—Blalock v. Clark, 137 N. C. 
140, 49 SE 88; Cole v. Hester, 31 N. 
Cr23: 

Ss. C.—Mitchell v. Georgia R., etc., 
Cor, 40085, Ci. L138. 


Vito Barling ton Paper Stock Co. v. 
Diamond, 88 Vt. 160, 92 A 19. 


Wash.—Neis v. O’Brien, 12 Wash. 
358, 41 P 59, 50 AmSR 894. 


[a] Offer to perform by a vendee 
who is ready and willing, followed 
by an absolute refusal by the vendor 
to deliver the goods, is sufficient to 
give the vendee a right of action; and 
the actual tender and payment of the 
consideration is not a condition pre- 
cedent. West v. Platt, 127 Mass. 367. 


21. Baker v. Lehman, 186 Ala. 493, 
65 S 321. 

[a] ®eason is that his credit may 
enable him to raise the money and 
pay the price. Baker v. Lehman, 186 
Ala. 493, 65 S 321. 


491; 
Hough v. 


22. Pakas v. Hollingshead, 60 NYS 
p91. 
"3. Ark.—Patterson v. Jones, 13 


Ark. 69, 56 AmD 296. 


Ga.—Anderson v. Cavanaugh, 16 Ga. 
A. 446, 85 SE 606; Lundy v. Livings- 
ton, 11 Ga. A. 804, 76 SE 594; Luke 
Ve-Batts,, 11 Ga: GAL e783, 7:6. SE 165: 
Raney v. Georgia Cotton Co., 11 Ga. 
A. 450, 75 SE 672; Gates v. Freeman, 
11 Ga. A. 345, 75 SE 265; McNamara 
v. Georgia Cotton Co., 10 Moe A. 669, 
73 SE 1092. 


Ind.—Mountjoy v. Adair, 1 Ind. 254, 
Smith 96. 

Ky.—Mitchell v. 
449, 4 AmD 655. 

La.—Chattanooga Car, etc., 
Lefebvre, 113 La. 487, 37 S. 38. 


Mass.—Dyer v. Rich, 1 Metc. 180. 


Miss.—Williams v. Hardee, 140 
Niss- 155, 206 (S17: 


Pa.—Rowland v. Lehigh Coal, etc., 
Col '28 Ba. 215: 


[a] Under agreement to transfer 
shares of stock of the par value of 
five hundred dollars within a certain 
time, and if shares as described were 
not ‘transferred the difference to be 
paid in money, demand for the shares 
is unnecessary before bringing action. 
Dyer v. Rich, 1 Metc. (Mass.) 180. 


{b] Delivery during month.— 
Where delivery was to be made as 
early as possible during a certain 
month, demand ‘during the month was 
not necessary, and as failure to de- 
liver during the month rendered com- 
pliance with the contract impossible, 
demand was not necessary thereafter 
as a condition precedent to action. 
Chattanooga Car, etc., Co. v. Lefeb- 
vre, 113 La. 487, 37 S 388. 


[c] Where delivery is to be made 
in monthly installments, a demand is 
not necessary to put the seller in de- 
fault. Rowland vy. Lehigh Coal, etc., 
Co., 28 Pa. 215. 


Gregory, 1 Bibb 


Com we 


24. Dox v. Dey, 3 Wend. (N. Y.) 
356. 
[a] Thus, where goods are to be 


delivered on demand, and payment is 
to be made in futuro, an action will 
lie for nondelivery of the goods, al- 
though the demand is not made for 
them till after the time of payment 
has elapsed; and it is not necessary 
to allege payment, tender, or readi- 
ness to pay; by plaintiff, the agree- 
ments being independent. Dox v. 
Dey, 3 Wend. (N. Y.) 356. 


25. Smith v. Leavensworth, 1 Root 
(Conn.) 209; Wilmouth v. Patton, 2 
Bibb (Ky.) 280; Letcher v. Taylor, 
Hard. (Ky.) 79; Snow v. Johnson, 1 
Minn. 48; Sanschagrin v. Echo Flour 
Mills Co., 32 Man. 241, 70 DomLR 3880, 
[1922] 3 WestWkly 694. 


26. Bradley v. Farrington, 4 Ark. 
532 (holding that in the case of a sale 
of corn or other farm produce, where 
the contract does not state the place 
of delivery, a demand is necessary). 


[50 Cade” TUB? 


So, where delivery is to bé at the seller’s option dur- 
ing a certain period, the buyer may sue for breach 
of contract on showing a readiness and willingness 
to pay the price, without actual payment or tender.*® 
But one holding an’ option to purchase cannot sue 
for breach of contract by the seller until he exercises 
the option and tenders performance.*°® 
refuses to acquiesce in the seller’s attempt to rescind 
the contract, and so notifies the latter, the buyer is 
required only to hold himself in readiness to perform 
if the seller changes his position.*1 
er fails to deliver, it is not a condition precedent to 
the buyer’s action for damages that, in demanding 
delivery, he fix a specific time therefor.” 

[§ 1107] (2) Excuses for Failure To Make.?* 
formal tender of payment or demand is not necessary 
where’ the seller has refused** or announced his in- 


If the buyer 


Where the sell- 


A 


27. Vail v. Rice, 5 N. Yeo 1555)" Me= 
Donald v. Williams, 1 Hilt. (N. Y.) 
365; Cook v. Ferral, 13 Wend. (N. Y.) 
285; Grandy v. McCleese, 47 N. C. 142; 
Cole v. Hester, 31 N. C. 23. 


[a] In Tennessee, under Act 
(1807) c 95, if the place of delivery is 
fixed but not the time of delivery the 
buyer must give the seller ten days’ 
notice of the time when he will at- 
tend, at the place specified in the con- 
tract, to receive the goods, and he can- 
not commence suit until after the ex- 
piration of the ten days. Powell v. 
SiMe: 2 Overt. 326. 


J. S.—Neis v. Yocum, 16 Fed. 
168° 9 Aa 24. 


Ark.—Felsberg v. Moore, 
399, 106 SW 197. 


Cal.—Crosby v. Watkins, 12 Cal. 85. 


84 Ark. 


Iowa.—Allen v. Pennell, 51 Iowa 
537, 2 NW 385. 
N. Y.—Woolner v. Hill, 93 N. Y. 


576; Mount v. Lyon, 49 N. Y. 552; 
Bronson v. Wiman, 8 N. Y. 182 [aff 
10 Barb. 406]; Vail v. Rice, 6 N. Y. 
155; Williams v. Wilson, etc., Co., 111 
App. Div. 442, 97 NYS 731 [aff 192 N. 
Y. 589 mem, 85 NE 1118 mem]. 


[a] If goods are to be paid for “as 
delivered” it is not necessary for the 
buyer to tender the purchase price in 
advance of delivery, and his failure 
to do so is no defense to an action for 
nondelivery. Felsberg v. Moore, 84 
Ark. 399, 106 SW 197. 


29. Wheeler v. Garcia, 40 N. Y.: 
584 [aff 28 N. Y. Super. 283]; Brook- 
lyn Oil Refinery v. Brown, 38 How 
Pr (N. Y.) 444; Wheeler v. Garcia, 
28 N. Y. Super. 280 [aff 40 N. Y. 584]. 

30. Harle v. Haggin, 131 App. Div. 
742, 116 NYS 51 

31. Bendix v. Betcen Carriage Co., 
194 Ill. A. 310. 

32. Globe El. Co. v. American Mo- 
lasses Co., 202 App. Div. 824,195 NYS 
78; Neverfail Lighter Co. v. Blum, 201 
App. Div. 153, 194 NYS: 24. 


33. As affecting seller’s obligation 
to deliver see supra § 309. 

324. Ark.—Roberts Cotton Oil Co. v. 
Morse, 97 Ark. 513, 1385 SW. 334. 

Cal.—Stum v. Ha‘drich, 7 Cal. 
241, 94 RP 82. 

Colo.—Crystal Palace Flouring Co. 
Ya ouster dele, Loe" Colo. “A 724:6, (olen 


A. 


Ind.—Packers’ Fertilizer Assoc. v. 
Harris, 42 Ind. A. 240, 85 NE 375. 

Mo.—Walker v. Cooper, 97 Mo. A. 
441, 71 SW 370; Price v. Vanstone, 40 
Mo. A. 207. 

Nebr.—Post v. Garrow, 18 Nebr. 682, 
26 NW 580. 

N. J.—Chess v. Vockroth, 75 N. J. 
G.. 665, 700A 3; 


N. Y.—Lewis v. Carex Co., 112 Misc. 
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ability®?® to.comply with the contract; but there must 
be an actual refusal regarded as such by the parties 
at the time;**® and a repudiation of the contract will 
not relieve the buyer from tendering the price where 
he did not learn of such repudiation until long after 
the date for performance.** In accordance with the 
rule above stated?’ a tender or demand is not neces- 
sary where the seller has disposed of the goods,*° or 
has otherwise put it out of his power to perform his 
contract,*® or failed to do some act to be done by 
him before delivery and necessary to ascertain the 
amount to be paid;*? nor is a tender of the price 
necessary where the goods are in the possession of 
a third person.*? In some eases it has been held that 
a refusal on the part of the seller to comply with his 
contract relieves the buyer from the necessity of 
showing a readiness and ability to perform,*® while 
in others it has been held that no tender is necessary 
on refusal of the seller to perform, provided the 
buyer shows that he is willing and able to comply 
with the contract,44 and that even though formal 
tender of the price is waived by the seller, the buyer 
must show that he is able and willing to make a 
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formal tender if it is required.*® 


[§ 1108] 3. Defenses.*® It-is a good defense to 
an action for damages for nondelivery that plaintiff 
was unable to pay for the goods,*’ or had conspired 
with another to defraud the seller by giving worth- 
less notes;+®8 that he had not performed conditions 
to be by him performed precedent to delivery ;*® or 
that he by his own acts prevented a delivery by de- 
fendant.®® If the buyer was to furnish specifica- 
tions of the kind of goods desired it is a good defense 
that he has failed to do so,®1 and such a defense is 
not inconsistent with the further claim that the buyer 
had canceled the contract.*? But where the seller, 
at the time for delivery, had no goods on hand which 
he intended to deliver, the buyer’s failure to inspect 
and select the goods is not a defense to his action for 
nondelivery.®? It is no defense that plaintiff had 
sold the goods to a third person before action was 
brought;°* that the buyer accepted and paid for 
such portion of the goods as was delivered,°®*’ even 
after the time fixed for delivery;°® that the buyer 
waived the stipulation as to time of delivery;°" that 
plaintiff did not object when informed of defendant’s 


188, 182 N¥S 606; -Wilfand v. Zwern- 
er, 168 NYS 564; Sampson v. Lewis, 
8 NYSt 346. 


N. C.—Blalock v. Clark, 137 N. C. 
nae 49 SE 88, 1383 N. C. 306, 45 SH 
. Or.—Schucking v. Young, 78 Or. 483, 
A ows S03. 

Wis.—Hubbard v. Haley, 
578, T1 NW 1036. 


{a] Illustrations.—(1) A buyer who 
has been informed by the seller that 
he will not supply the goods contract- 
ed for need not, in order to maintain 
an action for a breach of the contract, 
demand the goods. Packers’ Fertiliz- 


96 Wis. 


er Assoc. v. Harris, 42 Ind. A. 240, 85. 


NE 375. (2) Where the seller of geor- 
gette crépe, delivery to be in install- 
ments, refused further deliveries un- 
less buyer would pay him two and 
one-half cents more a yard, there was 
a breach, excusing buyer from tender 
or proof of readiness to perform. 
Rudolf Saenger Co. v. Giant Silk 
Mfrs., 170 NYS 390. 

35. Crystal Palace Flouring Co. v. 
Butterfield, 15 Colo. A. 246, 61 P 479; 
Northwestern Iron, etc., Co. v. Hirsch, 
94 Tll. A. 579. 


36. Hanson v. Slaven, 98 Cal. 377, 
83 P 266; McDonald v. Williams, 1 
Hilt. (N. Y.) 365. 


[a] Although seller has told third 
person that he would be unable to 
perform his contract the other party 
must nevertheless perform or tender 
performance on his part before he can 
maintain an action for non-delivery. 
McDonald v. Williams, 1 Hilt. (N. Y.) 
365. 

37. Makepeace v. Dilltown Smoke- 
less Coal Co., 179 App. Div. 60, 166 
NYS 92. ‘ 

[a] Mere fact that payment of 
price was guaranteed to seller did not 
excuse tender by purchaser on date 
for payment of such price. Make- 
peace v. Dilltown Smokeless Coal Co., 
179 App. Div. 60, 166 NYS 92. 

38. See supra text and note 34. 

39. Ala.—Veitch v. V. B. Atkins 
Grocery, etc., Co., 5 Ala. A. 444, 59 § 
746. 

Del.—Lea v. Ennis, 11 Del. 433. 
Iowa.—Boies v. Vincent, 24 Iowa 
387. F 

La.—Marchesseau vy. Chaffee, 4 La. 
Ann. 24. 


Me.—Bassett v. Bassett, 55 Me. 127 


Minn.—Lieberman vy. Isaacs, 43 
Minn. 186, 45 NW 8; Smith v. Jor- 
dan, 13 Minn. 264, 97 AmD 232. 


N. J.—Steelman v. Farkas, 94 N. J. 
E2847 109 AVe48ie Parker “vy. Pettit; 
43. Nive 15.12" 


N. Y.—Hawley v. Keeler, 53 N. Y. 
1145) "Cristiv. Armour, 34) Barbe 3135 
Pearlberg v. Levisohn, 112 Misc. 95, 
182 NYS 615. 


N. C.—Harriss v. Williams, 
C. 483, 67 AmD 253. 


Or.—Bussard vy. Hibler, 42 Or. 500, 
71-P 642. 


Vt.—Packer v. Button, 35 Vt. 188. 


Eng.—Bowdell v. Parsons, 10 East 
359, 103 Reprint 811. 


40. Cal—Ennis Brown Co. v. 
Hurst, 1) €al. A. 752,82. P 1056. 


Ill.—Northwestern Iron, etc., Co. v. 
Hirsch, 94 Ill. A. 579. 


La.—New Iberia Sugar Co. v. La- 
garde, 130 La. 387, 58 S 16. 


nine J.—Parker v. Pettit, 43 N. J. L. 
ae 

N. Y.—-Woolner v. Hill, 
576. 


[a] Illustration.—Where  defend- 
ant bound himself to sell the yield 
from his land during five years, his 
sale of the land before the expiration 
of that time was an active violation 
of the contract, and it was not neces- 
sary for the purchaser to place him in 
default. New Iberia Sugar Co. v. La- 
garde, 130 La. 387, 58 S 16. 


agen Lowry v. Barelli, 21 Oh. St. 


42. Thompson v. Warner, 31 Kan. 
533, 3 P 339; Reid v. America Co., 136 
NYS 75. 


43. Williams v. Woods, 16 Md. 220; 
Rudolph Saenger Co. v. Giant Silk 
Mfrs., 170 NYS 390; Citizens’ Bank 
v. Willing, 109 Wash. 464, 186 P 1072. 


44. Trevas v. Napel Mills Co., 241 
Mass. 452, 1385 NE 477; Rawson v. 
Johnson, 1 East 208, 102 Reprint 79. 
And see Apollo Steel Co. v. Brushaber, 
210 App. Div. 402, 206 NYS 301 (hold- 
ing that, where no date of delivery 
was specified, and no shipment was 
made or attempted by seller, buyer, 
before suing for failure to deliver, 
need not tender price, when ready and 
willing to perform); Reid v. America 
Co., 1386 NYS 75 (holding that evi- 


48 N. 
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dence that the seller did not have the 
car at the time for delivery, while an 
excuse for the buyer’s failure to ten- 
der the price, is not an excuse for his 
failure to aver and prove readiness 
to pay it); Grandy v. McCleese, 47 N. 
C. 142, 64 Am. Dec. 574 (holding that 
a denial of the existence of the con- 
tract by the seller does not relieve 
the buyer from being ready to pay 
the price on a demand for the goods). 


45. Strasbourger v. lLeerburger, 
233 N. Y. 55, 184 NE 834. 


46. Excuses for default or delay 
in delivery see supra §§ 443-469. 


47. Reader v. Knatchbull, 5 T. R. 
218 note, 101 Reprint 123. 


Default in payment as excuse for 
nondelivery or delay see supra § 465. 

48. Royce v. Watrous, 73 N. Y. 597 
mem [aff 7 Daly 87]. 


49. See supra § 1105. 


Excuses for default in performance 
see supra §§ 459-466. 


50. Kelly v. Fahrney, 123 Fed. 280, 
59 CCA 298; Rogers v. Fenimore, 
(Del.) 41 A 886. 

[a] Acts preventing delivery.—(1) 
It is a good defense that plaintiff, who 
had originally transferred the stock 
to defendant, procured a creditor to 
attach the stock on the ground that 
the transfer was fraudulent as to 
ereditors. Kelly v. Fahrney, 123 Fed. 
280, 59 CCA 298. (2) Where if the 
conduct of the buyer destroyed the 
seller’s credit, so as to prevent him 
from purchasing wheat with which 
to fulfil a contract of sale, the buyer 
cannot recover for a failure to deliver 
the wheat. Rogers v. Fenimore, 
(Del.) 41 A 886. 


Acts or omissions of buyer prevent- 


ing delivery as excusing seller’s de- . 


fault generally see supra §§ 459-466. 
51. Nickerson v. Gardner, 12 U. Cc. 
Q. B. (Ont.) .219. 


52. Ault v. Dustin, 100 Tenn. 366, 
45 SW 981. 


53. Kirby Lumber Co. v. Cum- 
mings, 57% Tex. Civ. A. 291, 122..9w. 
273. 


54. Gunter v. Sanchez, 1 Cal. 45. 


55. Smith v. Droubay, 20 Utah 443, 
58 P 1112. 


56. Sun Mfg. Co. v. Egbert, 37 Tex, 
Civ. A. 512, 84 SW 667. 


57. Hill v. Smith, 32 Vt. 433. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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intent to sell the goods to another;°® that defendant 
was mistaken as to his ownership of the goods sold ;°® 
or that plaintiff, who had waited a year for deliy- 
ery, refused an offer to deliver made after the action 
for damages for failure to deliver was commenced.°° 
When goods were to be delivered in installments 
during the season, it is no defense to an action for 
failure to deliver the first two installments that 
plaintiff was not ready and willing to receive and 
_ pay for the last installment;®! and where the sale 
“ was of specific goods an offer to deliver other goods 
of like kind is no defense to an action for nonde- 
livery of the specific goods.62 Where the contract 
was only to fill plaintiff’s requirements the fact that 
plaintiff had sold a few of the goods to a third per- 
son is not a defense if such sale was made in good 
faith and merely as an accommodation and not for 
speculation ;°*® but if plaintiff ordered more than he 
needed, so as to secure a stock for the succeeding 
year, that fact would constitute a defense®* although 
it was not known to defendant at the time of his 
refusal to deliver.®° On breach of a contract to 
supply fishing tackle, the seller cannot set up the 
fact that the buyer had no fishing license, where the 
former had undertaken to obtain the license and 
failed to do so.°® Other instances of matters held 
-not to constitute a defense to the buyer’s action are 
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collected in the notes.®? 


Delay in delivery.*® It is no defense to an action 
for damages for delay in delivery that the buyer ac- 
cepted the articles when they were delivered.®® 


Defects in quality. Where goods of an inferior 
quality are delivered it is no defense that the inferior 
goods were delivered by mistake,’° or that they were 
to be taken on the seller’s measurement and inspec- 
tion;*+ and where a part of the goods delivered do 
not conform to the contract and are rejected, the re- 
tention and use of the part which does conform to 
the contract will not preclude a recovery of dam- 
ages;*? but it is a good defense that the defects com- 
plained of were due to the buyer’s failure to remove 
the goods within a reasonable time.** Where goods 
are delivered in a damaged condition and a subse- 
quent contract is entered into, whereby the buyer is 
to handle the goods for the seller, his right to re- 
cover for loss sustained on resale is not prevented by 
his failure to furnish a detailed report, as requested 
by the seller, where the request is received too late 
to be complied with.74 


Waiver of, or estoppel to assert, defense. Defend- 
ant may waive a defense’® or may by his acts estop 
himself from asserting the same.*® A defense may 
be waived by an unqualified repudiation of the con- 


_ 58. 
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59. Lister v. Windmuller, 52 N. Y. 
Super. 407. 

60. Sussman v. Gustav, 109 Wash. 
459, 186 P 882. 

61. Isaacs v. New York Plaster 
Works, 67 N. Y. 124 [rev 40 N. Y. Su- 
per. 277]. 

Default in payment as excuse for 
nondelivery see supra § 465. 

62. Trotter v. Tousey, 131 Mich. 
624, 92 NW 544. 

63. H. D. Williams Cooperage Co. 
v. Scofield, 115 Fed. 119, 53 CCA 238. 


Performance of contracts to deliver 
amount required by buyer see supra 
§ 380. ; 

64. H. D. Williams Cooperage Co. 
v. Scofield, 115 Fed. 119, 53 CCA 23. 

65. H. D. Williams Cooperage Co. 
v. Scofield, supra. 

66. Jonasson v. Dubinak, 37 Man. 
430, [1928] 3 DomLR 501, 2 WestWkly 
588. 

67. See cases infra this note. 


[a] Matters not constituting de- 
fense.—(1) In an action for damages 
from a seller’s failure to deliver lum- 
ber under a contract contemplating 
actual delivery, allegations that the 
buyer was not damaged because it had 
no use for the lumber present no de- 
fense. Harley Hardware Co. v. Harry 
S. Lafond Co., 28 Ga. A. 584, 112 SE 
394. (2) Where a seller of corn for 
delivery during January failed to de- 
liver during that month, but recog- 
nized the contract as still executory 
as late as March 4, and subsequently 
notified the buyer that he would in- 
sist on a settlement according to the 
rules of the trade, which required the 
buyer at the end of the month to go 
into the open market and purchase 
eorn, the seller could not rely on the 
failure of the buyer to go into the 
market on the last day of January and 
purchase corn to defeat a recovery by 
the buyer of any loss suffered. Mc- 
Caull Dinsmore Co. v. Fritzson Grain 
Co., 151 Iowa 400, 131 NW 760. (3) 
In an action for breach of agreement, 
incident to the sale of bottle beer, to 
take back all empty bottles which the 
buyer might return, the fact that such 


peieae v. Angell, 7 Barb. (N. 


buyer used such empty bottles in its 
own business upon refusal did not 
preclude its recovery of the difference 
between their contract and market 
value. Royal Brewing Co. v. St. Lou- 
is Brewing Assoc., 188 Mo. A. 673, 176 
SW 553. (4) The fact that the buyer 
received payment from its customers 
for the bottles and received-them back 
as a gift did not preclude its right 
of action. Royal Brewing Co. v. St. 
Louis Brewing Assoc., supra. (5) 
Plaintiff, to whom defendant contract- 
ed to sell a particular automobile 
body. and a chassis, could recover for 
defendant’s failure to deliver the body 
ordered, although he sold the chassis 
and the inferior body lent him by de- 
fendant for one hundred dollars more 
than he agreed to pay for both the 
chassis and the body he desired. 
Watkin v. Interborough Transfer Co., 
174 NYS 152. (6) In an action by a 
purchaser of sugar to recover advance 
freight or ocean charges which he had 
been compelled to pay, contrary to the 
requirement of the contract, want of 
knowledge on the part of the seller of 
the excess of such charges was not 
available as a defense. Lawrence v. 
Cananea Cons. Copper Co., S. A., (Tex. 
Civ. A.) 237 SW 959. (7) In an action 
by plaintiffs to recover for defend- 
ant’s breach of contract in substitut- 
ing for the coffin purchased a pine 
box, which was too small to contain 
decedent’s remains, but into which 
they were jammed, it was no defense 
that a portion of the funds used by 
plaintiffs to pay for the coffin pur- 
chased belonged to decedent’s estate, 
which was taken possession of after 
his death by his mother, and paid to 
defendant without administration. 
Dunn vy. Smith, (Tex. Civ. A.) 74 SW 
576. 


{b] Sale a nullity.—Where goods 
sold could not be delivered because of 
adverse claims of possession and own- 
ership, and the buyer sued the seller 
for damages for nonperformance, the 
seller cannot escape liability on the 
plea that the sale was annulled under 
Rev. Civ. Code, art 2452, as the sale 
of a thing belonging to another per- 
son, such nullity being relative, and 
in the sole interest of the bona fide 
purchaser, who under the very terms 
of the article may sue for damages. 


Jefferson Sawmill Co. v. Iowa, etce.,. 


Land Co., 122 La. 983, 48 S 428. 


[c] Conditional acceptance of or- 
der.— Where a contract for the sale 
of coal was breached because the sell- 
er did not have sufficient coal to sup- 
ply plaintiff and other purchasers, it 
is no defense for the seller to show 
that plaintiff's order was accepted 
subject to car shortages and causes 
outside of its control. Eaton v. J. R. 
Crowe Coal, etc., Co., 161 Mo. A. 30, 
142 SW 1107. 

[d] Effect of subsequent agree- 
ment.—The unauthorized act of a 
buyer of cattle in cutting out from 
the herd a number of cattle is no de- 
fense if the matter was subsequently 
adjusted hy the parties, and it was 
agreed that the herd as it then stood 
should be delivered under the con- 
tract. Slaughter v. Moore, 17 Tex. 
Civ. A. 233,42 SW 372: 


68. Generally see supra §§ 327-349. 


69. Chattanooga Car, ete, Co. v. 
Lefebvre, 113 La. 487, 37 S 38. 


70. Missouri, ete., Coal Co. v. Con- 
solidated Coal Co., 127 Mo. A. 320, 105 
SW 682. 


71. Wiburg, etc., Co. v. Walling, 
(Ky.) 113 SW 832 (holding that while 
such an agreement might preclude a 
rescission of the contract or reject- 
ment of the goods, it does not pre- 
clude a claim for damages for failure 
to deliver goods of the kind or qual- 
ity agreed on). 

72. Canton Lumber Co. v. Liller, 
107 Md. 146, 68 A 500. 


73. Summers Fiber Co. v. Walker, 
109 SW 883, 33 KyL 153. 


74 Minot Grocery Co. v. Flathead 
Rep ance Co:, 30 N. D, 5338, 153 NW. 

75. Maskelinski v. Wazsinenski, 20: 
NYS 53838. 

76. Jakovich v. Romer, 74 Cal. A. 
333, 240 P 39; Hibernian Banking As- 


soc. v. Bell, etc., Coal Co., 181 Ill. A. 
581; Noval v. Haug, 48 Misc. 198, 96 
NYS 708. 


{a] Thus, where plaintiff sued for 
breach of contract to transfer to him 
corporate stock purchased from a 
third person, defendant could not set 
up as a defense the fact that such 
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tract;77 and where the seller bases his refusal to 
deliver on a specific ground, he cannot, when sued 
for damages, set up a different ground as a de- 
fense.7§ 

[§ 1109] 4. Set-Off and Counterclaim.?® Defend- 
ant in an action for nondelivery cannot set off the 
price of the goods delivered under an illegal option 
additional to the main contract and at the same time 
deny plaintiff’s right to damages for failure to deliv- 
er under the option on the ground of its illegality ;°° 
and where goods have been shipped to plamtiff and 
while being held by the carrier awaiting payment of 
the price the, contract is repudiated by the seller and 
the rescission is acquiesced in by the buyer by suing 
out an attachment against the goods for damages for 
breach of the contract, the seller cannot counterclaim 
for the contract price.8t A seller who breached a 
contract for deliveries extending over a specified 
period cannot set off damages arising from the buy- 
er’s failure to take deliveries during a time when it 
was agreed that no goods should be ordered or de- 
livered because of an embargo;*? nor can a seller, 
after the buyer’s death, retake the goods and, when 
sued for their value, set off debts due to the seller 
under a statute authorizing a set-off, in suits by ex- 
ecutors or administrators, of debts due to defendant 
from deceased at the time of his death.** Defend- 
ant having breached his contract after delivering 
the lumber thereunder, cannot claim eredit for the 
lumber delivered at the market price which exceeded 
the contract price. On a sale of timber to be de- 
livered at the stump, where the buyer fails to take 
a part of the timber and the seller retains it in its 
natural state, his only remedy is for unliquidated 
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damages, and this he cannot plead in set-off in an 
action by the buyer against him.*® But a claim for 
the price stipulated for in the contract of sale is 
for lquidated damages, and may be set off in an 
action by the buyer for breach of contract.*° In an 
action against the seller for breach of contract de- 
fendant may counterclaim for plaintiff’s breach if 
defendant had in fact complied with the contract, 
even though plaintiff in good faith rejected the goods 
as not complying with the contract.§? 


[§ 1110] 5. Venue.88 An action for damages for 
breach of a contract of sale is properly brought in 
the county where the contract was to be performed.*® 


[§ 1111] 6. Parties.°° Where goods are shipped 
on a bill of lading with draft attached the consignee 
may recover for defects in the goods against an as- 
signee of the bill of lading,®t and in an action by 
the buyer against the seller the latter may implead 
his vendor.®? An agreement by a buyer for resale 
of the goods to a third person is not an assignment 
of the contract of sale which will prevent the orig- 
inal buyer from suing his vendor for breach of con- 
tract;?* and the purchaser on the'resale is not a 
necessary party to such suit, there being no privity 
between him and the original seller.°* 


[§ 1112] 7. Pleading*®>—a. Declaration or Com- 
plaint®°—(1) In General. The rules relating to dee- 
larations or complaints in general,®* particularly in 
actions for breach of contracts,°® apply in an action 
by the buyer for a breach of a contract of sale.°® In 
accordance with such rules, the buyer’s declaration 
or complaint, in such action, must allege all the facts 
material to his cause of action;! and generally, if 


third person had recovered from him 
a large sum, on the ground that he 
had by fraud, to which plaintiff was 
a party, induced her to sell such stock. 
Noval v. Haug, 48 Misc. 198, 96 NYS 
708 (defendant could not compel 
plaintiff to share in the consequences 
of their common fraud, there being no 
contribution among joint tort feasors, 
nor apportionment of damages for a 
wrong doing). 

[b] Facts held insufficient to pred- 
icate estoppel of sellers on insisting 
upon performance of a clause in the 
eontract of sale of grapes requiring 
the buyer to furnish bank letter of 
credit. Jakovich v. Romer, 74 Cal. A. 
Sore bw Oo. 

77. Maskelinski v. Wazsinenski, 20 
NYS 533 (holding that where the sell- 
er of a horse refuses to deliver, bas- 
ing his refusal solely upon the ground 
that he had sold the horse too cheap, 
he thereby waives any other defense). 


78. Hibernian Banking Assoc. v. 
iBeliar ete. Coal (Coy. LS8d) all MAS S85 
Honesdale Ice Co. v. Lake Lodore 
Impr. Co., 232 Pa. 293, 81 A 306. 

[a] Illustrations.—(1) Where a 
Seller refuses to complete a contract 
of continuing sales, basing his refusal 
on the ground that payments had been 
delayed, he cannot set up as a defense 
to an action for such refusal to com- 
plete the contract the insolvency of 
the buyer. Honesdale Ice Co. v. Lake 
QLodore Impr: Co., 232 Pa. 2:93, 81. A 
306. (2) Where the seller refused to 
deliver on the ground that the con- 
tract was rescinded, he is estopped to 
insist on other defenses in an action 
for failure to deliver. Hibernian 
Banking Assoc. v. Bell, etc., Coal Co., 
U8t Tl. As 581. 


79. Generally see Set-Off and Coun- 
terclaim [384 Cyc 618]. 

Pleading, set-off, 
see infra § 1119. 

80. Corcoran v. Lehigh, ete., Coal 
Co., 138 Ill. 390, 28 NE 759 [rev 37 
DUAR STi Ae 

Sie Bunch’ v, 
SW 437. 

82. Robert P. Hyams Coal Co. v. 
Corona Coal Co., 31 F. (2d) 435. 

83. Henderson Co. v. Webster, 178 
Ark. 553, 11 SW (2d) 463. 

84. Kinnaird v. Spotswood, 172 Ky. 
612, 189 SW 904. 

85. Stewart v. Scott, 54 Ark. 187, 
15 SW 463. 

Right to set off unliquidated dam- 
ages generally see Set-Off and Coun- 
terclaim [34 Cyc 696]. 

86. Krug Coal Co. v. C. G. Blake 
Conp228 MISA S85; 

87. Stanfield v. Arnwine, 94 Or. 
n Kesh syuad Sy 53h) 

88. Generally see Venue [40 Cye 1]. 

89. Bell County Brick Co. v. Cox, 
33 Tex. Civ. A. 292, 76 SW 607 (con- 
struing Rev. St. [1895] art 1194 par 
5); Judge v. Van Every, 238 U. C. Q. 
By Onty e196: 

90. Generally see Parties 47 C. J. 
Dias 

9Ol.* Finchiv..Grere: 126uiNe Cr 76; 
85 SE 251, 49 LRA 679. 

92. Hudson v. Norwood, 138 Tex. 
Civ. A. 662, 35 SW 1075. 

93. Pope v. Ferguson, 82 N. J..L. 
566, 838 A 353. 

94. Pye v. Hagle Lake Lumber Co., 
66 Cal. A. 584, 227 P 193. 


*By HENRY H. SKYLES (§§ 1112-1123). 


Potts, 57 Ark. 257, 21 
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Be: Generally see Pleading 49 C. J. 
0) ale 
or counterclaim 96. In action for recovery of: 


Goods see supra § 1091. 
Price paid see supra § 1078. 


97. See Pleading §§ 132-196. 
98. See Contracts §§ 827-870. 


_ 99. See cases infra this note; 
infra notes 1-9. 


and 


[a] Joint counts.—Counts which 
allege that plaintiff had bargained 
with “the defendants, and each of 
them,” that the bargain was ‘‘to buy 


of the defendants, an’d the defendants 
then and there sold to the plaintiff, 

and the defendants then and 
there agreed with the plaintiff to de- 
liver,’ and that “the defendants did 
not deliver, » BRDALE 
refused so to do, and the_ plaintiff, 
at the request of the defendants, ex- 
tended the time for delivery 2 
the defendants again failed,” ete., to 
make delivery, are joint, and not joint 
and several. Corn Planter Refining 
Co. v. Jenkins, 217 Dll. Ao139; 


[b] Striking out matter.—In a suit 
involving a contract for the sale of 
wheat, it is error to strike from the 
petition by the purchaser all reference 
to a letter of confirmation supplying 
certain elements of the contract. 
Trusler Grain Co. v. Harlton Grange 
Co-op. Assoc., 109 Kan. 293, 198 P 964, 


1. Staver Carriage Co. v. Park 
104 Fed. 200, 43 CCA 471; 
Alder man v. New Departure Bell Co., 
(Conn.) 59 A 408. And see cases in- 
fra notes 6-9. 


[a] Assumpsit or breach of war- 
ranty.—A petition to recover money 
spent by a purchaser of a machine 
under a contract of warranty in in- 


SO!" 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1112] 


it alleges the existence of a binding contract of sale 
between plaintiff and defendant,? its breach by de- 
fendant,*® its performance by plaintiff, and the dam- 
ages to plaintiff,® it alleges all the elements of a good 
cause of action for breach of contract of sale;® and 
if the complaint does not contain any irrelevant or 
impertinent matter, it is not defective because it sets 
out the cause of action more formally and elaborate- 
The complaint need not an- 


ly than is necessary.’ 


stalling it and in making alterations 
and repairs in it, which alleged that 
the sums specified were advanced and 
expended for the special benefit, at 
the request, and for the use of the 
Seller, constituted an action on an im- 
plied assumpsit, and not for damages 
for breach of the warranty. Griffith 
v. Williams Patent Crusher, etc., Co., 
103 Mo. A, 32, 77 SW 330. 


[b] Inspection.—In a suit for dam- 
ages for defective quality of a com- 
modity sold, a petition which ‘does 
not allege that plaintiff did not have 
full and free opportunity to inspect 
the commodity, but shows that it was 
open and visible and subject to inspec- 
tion before delivery, fails to show 
that plaintiff exercised ordinary care 
or made ordinary inspection before ac- 
ceptance, and he cannot recover for 
after-discovered defective quality. 

Iowa Gas, etc., Co. v. Wallins Creek 
Coal Co., 222 Ky. 635, 1 SW (2d) 1056. 


[c] Immaterial matter.—In an ac- 
tion for breach of a contract for the 
sale of growing hay, the petition is 
not defective for failure to give a 
sufficient description of the land to 
identify it; the location of the hay 
not being material. Kreisle v. Wil- 
son, (Tex. Civ. A.) 148 SW 1132. 


2 Seesnfra§ 1113. 
3. See infra § 1116. 
4 See infra § 1114. 
5. See infra § 1117. 
6. Cutting Fruit Packing Co. v. 


Canty, 141 Cal. 692, 75 P 564; Hall 
v. Grant, 26 Ga. A. 559, 106 SE 597; 
Dunn v. Freeman, 24 Ga. A, 504, 101 
SE 393; Grunder v. Yeager, 106 Kan. 
818, 189 P 922; O’Hara v. Graham, 
158 Ky. 746, 166 SW 238. And see 
cases infra this note. 


[a] Allegations held sufficient.— 
(1) That defendants contracted to de- 
liver four hundred bales of cotton, 
that after delivery of two hundred 
bales and payment therefor plaintiff 
was ready and willing to receive and 
pay for remainder upon delivery, and 
that defendants breached the contract 
by failing to deliver the remainder. 
Matthews v. American Textile Co., 23 
Ga. A. 675, 99 SE 308. (2) That the 
goods contracted for were never ‘de- 
livered by reason of which plaintiff 
was compelled to purchase elsewhere 
at a higher price. Halstead Lumber 
Go. v. Sutton, 46 Kan. 192, 26 P 444. 
(3) That defendant willfully refused 
to perform a contract of sale of lum- 
ber made with plaintiff although able 
to do so, and attaching copies of the 
contract and pertinent correspond- 
ence. Logan v. Chapman, 111 Miss. 
512, 71 S 807. (4) That the parties 
entered into a contract of sale, a copy 
of which is annexed, whereby defend- 
ant agreed to sell to plaintiff a gas 
engine, and plaintiff agreed to pay a 
specified sum, that defendant deliv- 
ered an engine to plaintiff, who paid 
the price, and that defendant failed 
to comply with the contract in speci- 
fied particulars, resulting in ‘damages 
to plaintift saco. Brick Com Verde 
Bustis Mfg. Co., 207 Mass. 312, 93 
NE 629. (5) Allegation of an agree- 
ment that plaintiff should erect a mill 
on defendant’s land for manufacture 
of hubs, and that defendant should 
furnish plaintiff timber to manufac- 
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ture into hubs, that plaintiff erected 
the mill, and defendant failed to fur- 
nish the timber. Martin v. Bunker- 
Culler Lumber Co., 167 Mo. A. 381, 151 
SW 984. (6) Petition stating an ex- 
ecuted contract of sale, its breach as 
‘to quality of article, and consequent 
damages. Riglesberger v. Katter- 
john, 180 Ky. 139, 201 SW 459. 


[b] Complaints held sufficient to 
allege cause of action: For breach of 
contract of sale: (1) In general. Rog- 
ers-Morgan Co. v. Webb, 34 Ga. A. 
424, 130 SE 78; Trigg Candy Co. v. 
Emmett Shaw Co., 9 Ga. A. 358, 71 
SE 679; Staackman v. Cary, 197 Ill. 
A. 601; Grunder v. Yeager, 106 Kan. 
818, 189 P 922; Penick v. C. Lagarde 
Co., 146 La. 511, 838 S 787; Interna- 
tional Harvester Co. v. Lanpher, (Mo. 
A.) 183 SW 1105; Serhant v. Gooch 
Milling, etc., Co., 96 Nebr. 754, 148 
NW 911, 150 NW 1023; Ridgley v. 
Walker, 82 N. J. L. 341, 82:A 861; 
Spiritusfabriek Astra v. Sugar Prod: 
ucts Co., 176 App. Div. 829, 163 NYS 
516 [aff 221 N. Y. 581 mem, 116 NE 
1077 mem]; Quaker Maid Corp. v. 
New Holstein Canning Co., 176 Wis. 
279, 186 NW 590. (2) Of cattle and 
dairy equipment. Groeneveld v. De- 
lozier, 86 Cal. A. 640, 261 P 493. (3) Of 
commodity to be tried out by buyer 
and returned if not. satisfactory. 
Souers v. Zeigler, 73 Ind. A. 87, 126 
NE 483. (4) Of cotton. Terry v. In- 
ternational Cotton Co., 136 Ga. 187, 70 
SE 1100; Watson v. Hazelhurst, 127 
Ga. 298, 56 SE 459; Forsyth Mfg. Co. 
v. Castlen, 112 Ga. 199, 37 SE 485, 81 
AmSR 28; Matthews v. American 
Textile Co., 23 Ga. A. 675, 99 SE 308; 
Dawson Cotton Oil Co. v. Kenan, 21 
Ga. A, 688, 94 SE 1037; McGhee Cot- 
ton Co. v. Herrine, 10 Ga. A. 700, 74 
SE 66. (5) Of crude oil, although al- 
leging a waiver by defendant of a 
surety bond. Redfield v. National 
Petroleum Corp., 199 App. Div. 442, 
191 NYS 794. (6) Of ice to retail 
dealer. HBagle Lake Ice Co. v. Mun- 
son, 73 Ind. A. 496, 127 NE 839; Big 
Four Ice, ete., Co. v. Williams, (Tex. 
Civ. A.) 9 SW (2d) 177. (7) Of luim- 
ber or timber. Southern Wood Pre- 
Serving Co. v. Strain, 27.Ga. A. 332, 
108 SE 251; Steverson v. Bancroft, 25 
Ga. A. 466, 103 SE 840; Kinnaird v. 
Spotswood, 172 Ky. 612, 189 SW 904; 
Rotzien-Furber Lumber Co. v. Fran- 
son, 123 Minn. 122, 143 NW 253; Lo- 
gan v. Chapman, 111 Miss. 512, 71 S 
807; Martin v. Bunker-Culler Lumber 
Cor eL675 WMO AL OB dO LS VV mo cane 
Omaha Cooperage Co. v. Central 
States Cooperage Co., 89 Nebr. 221, 
131 NW 206. (8) For general and 
special ‘damages for breach of contract 
to deliver machine in good condition. 
P. B. Yates Mach. Co. v. Taylor, 215 
Ala. 811, 110 S 396. (9) For nonde- 
livery f. o. b. railroad cars at desig- 
nated place. Henderson v. Holmes, 
204 Ala. 203, 85 S 536. (10) For non- 
performance of contract to furnish 
engine, and not on warranty. . Smith 
v. Lazier Gas Engine Co., 93 ‘App. 
Div. 603, 88 NYS 590. (11) For refus- 


al to deliver, except on condition not, 


in contract. Ana Maria Sugar Co. v. 
Quinones, 251 Fed. 499, 163 CCA 493 
[certiorari granted 248 U. S. 555 mem, 
39 SCt 11 mem, 63 L. ed. 419 mem, 
and aff 254 U. S. 245, 41 SCt 110, 65 
L. ed. 246]. (12) For refusal to re- 


| cy aS manager. 
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. ticipate and negative matters of defense;® it has 
been held sufficient to allege the fact of nondelivery, 
without an averment negativing plaintiff’s negligence 
in not procuring such goods as the contract called 


Petition alleging rescission of the contract is not 
sufficient to state a cause of action for damages for 
breach of the contract, unless it asks, in the alter- 


pay storage charges as agreed in con- 
Sideration of extension of delivery 


date. Kosolapov v. Mandell, 23 F. 
(20) 25 3. 
[c] Complaint held insufficient to 


allege cause of action: For breach of 
contract of sale: (1) In general. 
Little v. California Union Oil Co., 73 
Cal. A. 612, 238 P 1066; Taber Mill 
v. Southern Brighton Mills, 41 Ga. A. 
630, 154 SH 191. (2) Of a one-half 
interest in a restaurant business in 
consideration of plaintiff discharging 
certain indebtedness out of the profits 
of the business during his incumben- 
Greek-American Prod- 


UCe, Co. .2Ve, APSDDPASy Hee Alain ple goles 
63 S 799. (3) For breach in failing to 
furnish yarn of certain tensile 


strength, where contfact ‘did not fix 
any required tensile strength for yarn. 
Taber Mill v. Southern Brighton Mills, 
41 Ga. A. 630, 154 SE 191. (4) For 
damage to business caused by failure 
of defendant’s permanent wave ma- 
chine to work properly. McDonough 
v. Atlanta Barbers’ Supply Co., 37 
Ga. A. 629, 141 SE 429. (5) For fail- 
ure to deliver goods purchased ‘‘nine- 
ty days net. Line of credit to be ad- 
justed” by seller’s credit man. Lyon- 
ette Silks, Inc. v. K. Wilbur Dolson 
Co., 187 App. Div. 473, 175 NYS 789 
[app dism 228 N. Y. 613 mem, 127 
NE 916 mem]. (6) For recovery for 
after-discovered defective quality. 
Iowa Gas, ete., Co. v. Willins Creek 
Coal Co., 222 Ky. 635, 1 SW (2d) 1056. 


[d] Custom or usage.—A petition 
for breach of a written memorandum 
for the sale of peanut products to be 


Shipped in March and in April, al- 


leging a breach in July by failing to 
deliver on demand, and which, as 
amended, alleged a trade custom or 
usage that, when delivery was not de- 
manded by the buyer in the specified 
months, and where there was no tend- 
er of delivery, the time therefor was 
automatically extended from month 
to month until a demand for or a 
tender of delivery, stated a cause of 
action. Producers’ Co. v. Empire Cot- 
ton Oil Co., 25 Ga. A. 486, 104 SE 25. 


7. .-Globe El. Co. v. American Mo- 
lasses Co., 207 App. Div. 9, 201 NYS 
723; Smith, etc., Co. v. Smith, 166 
Pa. 563, 815 A343. 


8. Atlantic ‘Steel Co. Wv. R.. O. 
Campbell Coal Co., 262 Fed. 555; Hen- 
derson v. Holmes, 204 Ala. 203, 85 S 
536; Buick Motor Co. v. Thompson, 
138 Ga. 282, 75 SE 354, 


{a] Illustration.—A provision of 
a contract for sale and purchase of 
coal, with equal monthly deliveries, 
that if the mines were unable to op- 
erate, or their output was curtailed, 
by causes beyond seller’s ‘control, it 
should not be liable for resulting 
failure to deliver, creates conditions 
subsequent, which, under Code Ga. 
(1910) §§ 4223, 4224, are matters of 
defense, to be set up by defendant, 
rather than to be anticipated by 
plaintiff's pleading, in an action by 
the buyer for failure of deliveries. 
Atlantic Steel Co. v. R. O. Campbell 
Coal Co., 262 Fed. 555. 


In action for breach of 
generally see Contracts § 861 


oopes v. East, 19 Tex. Civ. A. 
SW 764. 


contract 
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native, for such damages.?° 


Amendment. 


contract of sale.?? 


10. Jenkins v. Northwestern Pipe, 
oe Co., (Tex. Commn. A.) 299 SW 
ol. 


Pleading in action for rescission in 
general see supra §§ 276, 277. 


1l. See Pleading §§. 656-701. 


12. Georgia Cotton Co. v. Hogg, 
LoeGa-ne208, “71 ° SEY 21245) \Camp-<v> 
Interstate Chemical Co., 18 Ga. A. 


416, 89 SE 491; Moyers’ v. Fogarty, 
140 Iowa 701, 119 NW 159; Backer 
v. Parker-Morelli-Barclay Motor Co., 


87 Mont. 595, 289 P 571; Standard 
Paint Co. v. Vietor, 120 Va. 595, 91 
SE 752. 


[a] Amendments 


held proper.— 
(1) Simply showing 


in detail how 


goods were sold to defendants, in 
elaboration of petition. Camp v. In- 
terstate Chemical Co., 18 Gat A. 416, 


89 SE 491. (2) Substituting allega- 
tion that defendant never demanded 
security for balance due for allega- 
tion of agreement to deliver com- 
modity without security on payment 
of stated sum. Backer vy. Parker- 
Morelli-Bareclay Motor Co., 87 Mont. 
B95.) Z89 P6714. 


[b] New cause of action.—Where, 
in an action for damages for fur- 
nishing defective roofing which al- 
lowed water to escape into the build- 
ing, although the sales were made 
on several different occasions, they 
were all made pursuant to a general 
representation that the roofing would 
be satisfactory and in a continuous 
course of dealing, a trial amendment 
to the declaration which inserted the 
correct dates of the several sales is 
not objectionable on the ground that 
each sale and warranty constituted 
a different and new cause of action, 
and that the amendments thus added 
new, separate, and distinct causes 
of action; for the several causes of 
action might properly be joined. 
Standard Paint Co. v. Vietor, 120 Va. 
595, 91 SE 752. 


[c] Refusal of amendment.— 
Where the original petition alleged 
breach of contract by intestate to re- 
place fruit trees sold through agents, 
it was within the trial court’s dis- 
cretion to refuse an amendment, of- 
fered near the close of trial, alleging 
that intestate and the agents con- 
spired to defraud defendant by sell- 
ing him worthless trees. Moyers v. 
Fogarty, 140 Iowa 701, 119 NW 159. 


{d] Effect of amplifying amend- 
ment.—Where it would have been 
proper and competent to have proved 
all the terms of the contract under 
the general issue as framed by the 
pleadings originally filed, amend- 
ments to the complaint based upon 
the contract, and containing avef- 
ments which more elaborately ex- 
plained the terms of the contract, and 
specifically referring to matters in- 
volved therein, which were not so re- 
ferred to in the original complaint, 
did not change the cause of action or 
introduce new issues. Roach y. Lac- 
fein woods Go:, 51) Cal, AC V3altd,. 207 
419. 


13. Urdang v. Posner, 220 App. 
Div. 609, 222 NYS 396 [aff 247 N. Y. 
565 mem, 161 NE 184 mem]. 


14. See Contracts §§ 829-838. 
15. Ala.—Kay v. Alabama Cotton, 


General rules? apply to the amend- 
ment of a declaration or complaint for breach of a 
In the absence of surprise or 
prejudice to defendant, plaintiff, who has, by mistake 
as to his remedy, alleged a cause of action for re- 
scission, may be permitted to amend his complaint 
to allege a cause of action for damages.?3 


{[§ 1113] (2) Allegation of Contract. 
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case of an action for breach of contract in general,'* 


As in the 


211 Ala. 454, 100 S 863. 
112 Ark. 


etc., Co., 


Ark.—Fisher y. Skinner, 
190, 164 SW 785. 


Cal.—Little v. Union Oil Co., 73 
Cal. A. 612, 238 P 1066. 


Ga.—Kilpatrick vy. Richter, 139 Ga. 
643, 77 SE 1065. 


Mich.—Tho Vv. 
Mich. 215, 37 NW 195, 


N. Y.—American Metal Co. v. Neu- 
mann, 184 App. Div. 229, 171 NYS 
560. 


And see cases infra this note. 


[a] Allegations held sufficient: 
To show binding contract of sale: 
(1) In general. Birmingham Paper 
Co. v. Holder, 24 Ga. A. 630, 101 SE 
692. (2) Of’ coal. Martin v. Ray 
County Coal Co., 288 Mo, 241, 232 Sw 
149. (3) Of cotton (Terry v. Inter- 
national Cotton Co., 136 Ga. 187, 70 
SE 1100) (4) as against a demurrer 
that it showed a gambling contract 
(Kilpatrick v. Richter, 139 Ga. 643, 
77 SE 1065; Wright v. Vaughan, 137 
Ga. ‘52, 72 SE 412). (5) Of lumber. 
Omaha Cooperage Co. v. Central 
States Cooperage Co., 89 Nebr. 221, 
131 NW 206. (6) By one, but not by 
other defendant. Georgia Cotton Co. 
v. Hogg, 136 Ga. 258, 71 SE 124. (7) 
To show contract for specific “lot of 
cotton,” rather than for a certain 
amount by weight. Kay v. Alabama 
kee etc., Co., 211 Ala. 454, 100 S 

3s 


Greenwood, 69 


[b] Written contract by letters.— 
A complaint, after alleging that cer- 
tain letters therein set out relative 
to a sale passed between plaintiff and 
defendant, alleged that thereafter 
plaintiff’s representative examined 
the goods, and that plaintiff and de- 
fendant “entered into the agreement 
as aforesaid’ whereby defendant 
agreed to deliver to plaintiff a speci- 
fied quantity on terms therein’ speci- 
fied was for breach of a written con- 
tract of sale evidenced by. the let- 
ters set out in the complaint. Gra- 
ham v. Henderson El. Co., 60 Ind. A. 
697, 111 NE 332. 


[c] Date of contract.—A com- 
plaint on a contract alleging that 
defendant, “some time prior to No- 
vember 20, 1912,” had agreed to sell 
to plaintiff a certain electric power 
plant, which he was bound to sell to 
him, but which plaintiff agreed for 
him to sell to another, is not de- 
murrable because it contains no alle- 
gation that any agreement was in 
force when the contract sued on was 
executed. Fisher v. Skinner, 112 
Ark. 190, 164 SW 735. 


[d] New contract.—In a suit by 
the buyer on a contract whereby de- 
fendant was to ship certain goods 
before a specified date, if he could 
obtain shipping facilities, which con- 
tract was extended by mutual agree- 


ment, such new contract should be 
alleged. American Metal Co. v. Neu- 
mann, 184 App. Div. 229, 171 NYS 


560. 

[e] Reference in the complaint to 
“said contract” refers to the memo- 
randum annexed to the complaint 
and constituting defendants’ offer, 
showing that it was intended to 
plead a contract made by defendants’ 
offer and plaintiff's acceptun_e, so 


the buyer’s declaration or complaint must allege 
facts sufficient to show the existence of a binding 
contract of sale between the parties,1> including the 
fact that it was duly executed;1® and the consider- 
ation of the sale,’ except where by statute a con- 
sideration is imported.+§ 
pleaded according to its terms;?® but it is essential 
to set. out only so much of the contract as relates to 


The contract must be 


that the complaint should not have 
been dismissed on the ground that 
no mutuality of contract is shown. 
Taubin v. Manowitz, 187 NYS 174. 


16. Southern Wood Preserving Co. 


v. Strain, 27 Ga. A. 332, 108 SE 251;. 


Nappanee Canning Co. v. Reid, (Ind. 
A.) 60 NE 1068. 


[a] Allegations held sufficient.— 
(1) Where the contract is evidenced 
by a written,memorandum attached 
to the petition as an exhibit, and not 
purporting to be signed by plaintiff, 
an allegation that plaintiff was one 
of the parties thereto sufficiently al- 
leges that the contract was executed 
by plaintif&£. Southern Wood Pre- 
serving Co. v. Strain, 27 Ga. A. 332, 
108 SE 251. (2) A complaint which 
alleges that defendant sold the goods 
to plaintiff on certain terms and con- 
ditions contained in a written order 
which is set out in the pleading is 
not demurrable because it does not 
show that the person who signed the 
order was agent for defendant and 
had authority to make the contract; 
it being sufficient to admit evidence 
as to how the contract was executed 
by defendant. Nappanee Canning Co. 
v. Reid, (Ind. A.) 60 NE 1068. 


Allegation of execution of contract 
in general see Contracts § 833. 


17. Manier v. Appling, 112 Ala. 
663, 20 S 978; Alaska Salmon Co. v. 
Standard Box Co., 158 Cal. 567, 112 
P 454; Decker v. Birhap, Morr. 
(Iowa) 62; Thomas v. Greenwood, 69 
Mich, 215, 37 NW 195. 


[a] Sufficiency in absence of de- 
murrer.—Where the complaint in an 
action for breach of defendant’s con- 
tract to manufacture and deliver 
boxes alleges that plaintiff was to 
pay for the boxes ‘the price called 
for ‘by the contract,” there is not an 
absence of allegation of considera- 
tion, but, at worst, a defective allega- 
tion thereof, to which a special de- 
murrer should be addressed; and it 
is good in the absence of demurrer. 
Alaska Salmon Co. v. Standard Box 
Co.,,. 158 Cal’ 567, 112 'P 464: 


18. See case infra this note. 
[a] In Indiana contracts of sale 


which are negotiable under the law 


merchant or assignable under the 

provisions of Rev. St. (1901) § 5501 

import a consideration, and in an ac- 

tion thereon no consideration need be 

averred. Magic Packing Co. v. Stone- 

aaa Wells Co., 158 Ind. 538, 64 
nau 


19. Matthews v. American Textile 
Co., 23 Ga. A. 675, 99 SE 308; Thomas 
v. Greenwood, 69 Mich. 215, 37 NW 
195; Southwestern Cooperage Co. v. 


Kivlen, (Tex. Civ. A.) 266 SW 826; 
Penny v.-Porter, 2 East 2, 102 Re- 
print 268. 


[a] Provision for rescission.—A 
buyer suing to recover for part of 
the goods must plead stipulations au- 


thorizing a partial rescission of an - 


entire contract. Southwestern Coop- 
erage Co. v. Kivlen, (Tex. Civ.) A.) 
266 SW 826. 


[b] Explanatory matter.—An al- 
legation that at the purchase all par- 
ties contemplated an actual delivery 
in compliance with the terms of sale 
is not demurrable as seeking to vary 


—~ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the breach which is the cause of action;?° and a mere 
clerical error will not vitiate the complaint.?! 
complaint should also set out a description of the 
property or goods,?? and the quantity sold and 
bought ;°* but, where the contract is set out in the 
complaint, it need not specifically allege the use for 


which the goods were purchased.?4 


is ambiguous, plaintiff must allege what was the 
intended contract between the parties.2° 
inal contract of sale may be declared on, although 
time for its performance has been extended by a 
subsequent agreement;?° but in order to recover for 
a breach as of a date subsequent to the date for de- 
livery specified in the contract, the complaint must 
allege that the contract had been modified as to date 
of delivery,?’ or that plaintiff had waived, or was 
estopped to assert, a breach as of the specified date 
and had acquired a right to assign a breach as of 


the subsequent date.?§ 
Future sales. 


the terms of the alleged written con- 
tract, especially where correspond- 
ence set out in petition shows a con- 
templated actual delivery. Matthews 
v. American’ Textile Co., 23 Ga, <A; 
675, 99 SE 308. 

20. Consolidated Products Co. v. 
Jasper Land Co., (Ala.) 129 S 39; 
Sloss-Sheffield Steel, ete, Co. v. 
Squier 


v. Hunt, 3 Price 68, 146 Reprint 193. 


21. Sorell v. Sorell, 5 Ala. 576. 

22. Delaware Sales, etc., Co. v. 
Haydock, 31 Del. 3, 110 A 668; Lind- 
man v. Wolf, 47 Ind. 501; F. A. Piper 
Co. v. Oppenheimer, (Tex. Civ. <A.) 
158 SW 777. y f 

[a] Description held sufficient.— 


An allegation that the property con- 
sisted of certain classes of material, 
all in the possession of defendants 
and set forth in a government list 
is a sufficient description of the prop- 
erty. Delaware Sales, etc., Co. v. 
Haydock, 31 Del. 3, 110 A 668. 


{b] Quality.—Where the petition, 
in an action: for damages suffered by 
the buyer on a car load of corn chops 
because of inferior condition, alleges 
that it was understood between the 
buyer and seller that the chops 
should and would be used, as food 
for live stock, such averment, in the 
absence of a special exception, suffi- 
ciently alleges an implied contract 
that the chops should be fit for food 
for live: stock, -F. A.. Piper Co. v. 
Oppenheimer, (Tex. Civ. A.) 158 SW 
Rika 

23. Maryland Dredging, etc., Co. 
v. Copley Cement Mfg. Co., 265 Fed. 
842; Cochran v. Goodman, 3 Cal. 244; 
American Trading Co. v. National 
Fibre, etc., Co., 31 Del. 258, 114 A 67; 
American Trading Co. v. National 

CEC. PaOG. ols Wel OO ,a rl daLre Ay 
McConnell v. Baker, 4 Blackf: 
(Ind.) -325. 


[a] Buyer’s requirements.—(1) A 
contract for the sale and purchase of 
approximately two hundred twenty- 
five thousand barrels of cement, to 
be used by the buyer exclusively’ in 
the construction of a government dry 
-dock, is one in which the quantity is 
determined by the requirements of 
the buyer, acting in good faith, in 
the construction of the dock; and in 
an action by the buyer for breach of 
the contract by failure to deliver it 
must allege such requirement. Mary- 
jJand Dredging, etc., Co..v. Copley Ce- 
ment Mfg. Co., 265 Fed. 842. (2) In 
an action by a buyer of all of certain 
goods that would be required by the 
buyer during a certain period for 
damages for refusal to accept orders, 
the declaration should allege the 
business that plaintiff was engaged 


Under a statute making void con- 
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The- 


If the contract 


The orig- 


action.?# 
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tracts to sell commodities in the future unless the 
parties bona fide intend actual delivery in kind at 
the future time specified,?® it has been held that a 
complaint for the breach of a contract of sale for 
future delivery must allege such bona fide intent,*? 
although it is not necessary to state in the complaint 
the evidentiary matter by which such intention may 
be established.*+ But, on the other hand, it has been 
held that where such a contract is fair on its face, 
the intention of the parties in making the contract 
need not be alleged in such an action.*? 


[§ 1114] (8) Performance of Agreement or Con- 
ditions Precedent. 
contract in general,** plaintiff must allege the ful- 
fillment of any conditions precedent to his right of 
He must allege the performance of any 
act which, under the terms of the contract, is to be 
done by himself before defendant is obligated there- 


As in an action for breach of 


on;*° and where the promises or covenants are mu- 


in, or that it was engaged in any 
business, and also surrounding cir- 
cumstances which might make the 
quantity required certain. American 
Trading Co. v. National Fibre, etc., 
Co., 31 Del. 65, 111 A 290. 


[b] Certainty of quantity.—A 
declaration for breach of an agree- 
ment to furnish plaintiff with all of 
certain materials that plaintiff should 
require during a year for its business 
is insufficient, in that it fails to show 
plaintiff's consumption was reason- 
ably certain or known to defendant 
with reasonable certainty, or to show 
facts from which it could reasonably 
be inferred that plaintiff's consump- 
tion could have been approximately 
ascertained by defendant. American 
Trading Co. v. National Fibre, etc., 
Co., 31 Del. 258, 114 A 67. 


[c] Reference to bill of sale.—An 
allegation in a‘complaint that plain- 
tiff bought ‘fa quantity of malt, as 
will appear from the bill of sale,” 
which is there stated, is sufficient 
without averment of the_ definite 
quantity. Cochran v. Goodman, 3 
Cal. 244. 


24. American Trading Co. v. Na- 
creed Fibre, etc., Co., 31 Del. 65, 111 
A 290. 


[a] Thus, where, in an action for 
damages for refusal to deliver goods 
under a contract whereby defendant 
agreed to deliver to plaintiff such 
goods as it might require during a 
certain period, the contract was set 
out in full in the narr., and it is al- 
leged that plaintiff sent numerous or- 
ders to be filled by defendant, it is 
not further incumbent on plaintiff, 
to more specifically aver that the 
goods ordered were for plaintiff's 
own consumption, or that they were 
for certain foreign markets, assum- 
ing that the contract was not void 
for lack of mutuality and certainty. 
American Trading Co. v. National 
Fibre, etc., Co., 31 Del. 65, 111 A 290. 


25. Lyonette Silks, Inc. v. K. Wil- 
bur Dolson Co., 187 App. Div. 473, 175 
NYS 789 [dism 228 N. Y. 613 mem, 
127 NE 916 mem]. 


[a] Thus if a sale contract pro- 
viding: “Ninety days net. Line of 
eredit to be adjusted by” the seller’s 
credit man-—is not subject to the 
interpretation that the provision for 
eredit adjustment modifies the ex- 
pressed term of credit, then the con- 
tract is ambiguous, and buyer can- 
not recover thereon for breach by 
failure, to deliver, without alleging 
what was the intended contract be- 
tween the parties, and a breach of 
that contract and his allegation that 
he had performed all the required 
conditions under the contract is in- 


tual and dependent or concurrent, as a general rule 


sufficient. Lyonette Silks, Inc. v. 
Wilbur Dolson Co., 187 App. Div. 473, 
175 NYS 789 [app dism 228 N. Y. 613 
mem, 127 NE 916 mem]. 


26. Globe El. Co. v. American Mo- 
lasses Co., 207 App. Div. 9, 201 NYS 
723. And see Contracts § 835. 


[a]| Thus a complaint alleging 
seller’s breach of contract as extend- 
ed, and that buyer thereafter de- 
manded that shipment be made by a 
certain date long since past without 
any shipments being made is not 
defective because it does not allege 
seller’s subsequent agreement to ship 
within one week from a specified date, 
since it was only necessary to al- 
lege the original contract, its breach, 
and the damages caused, and since, 
under Civ. Pract. Act § 243, if de- 
fendant had pleaded an extension of 
the agreement, such allegation would 
be deemed denied without serving a 
reply. Globe El. Co. v. American Mo- - 
pres Co., 207 App. Div. 9, 201 NYS 


Rie State. v. Cox, (CMo.) 250: “SW. 
28. State v. Cox, supra. 
29. See Gaming § 271. 
30. Maybank v. Rogers, 88 S. C. 


572, 71 SE 48; Barr ‘v. Satcher; 72 S. 
C35, SLNS HL b380) 


31. Maybank v. Rogers, 88 S. C. 
572, 71 SE 48. 
32. Marengo Abstract Coz V7 


Hooper, 174 Ala. 497, 56 S 580. 


[a] Reasen for rule.—“To con- 
clude otherwise would be to initially 
impose upon a party to a contract, 
fair upon its face, the duty of alle- 
gation of his innocence and of -the 
validity of his contract, when and as 
he engaged, and, in consequence, to 
lay upon him the onus of sustaining 
the allegations.” Marengo Abstract 
8 v. Hooper, 174 Ala. 497, 56 S 580, 


33. See Contracts §§ 847-860. 


34. Buick Motor Co. v. Thompson, 
138 Ga. 282, 75 SE 354; Magic Pack- 


ing Co. v. Stone-Ordean Wells Co., 
158 Ind. 538, 64 NE 11. 
[a] Provision to supply goods 


“conditions permitting’ does not cre- 
ate a condition precedent, and it is 
not incumbent on plaintiff to allege 
that conditions permitted defendant 
to supply him with the goods or- 
dered. Buick Motor Co. v. Thompson, 
138 Ga. 282, 75 SE 354. 


Conditions precedent see supra §§ 
1105-1107. 


85. Sauer’ v. _McClintic-Marshall 
Constr. Co., 189 Mich. 577, 155 NW 
586; Branower v. Waldes, 173 App. 


Div. 676, 160 NYS 168. 
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he must allege performanee, or an offer to perform 
on his part,?> and must allege that he was ready, 
able, and willing to perform his part of the contract 
or allege a legal 


according to the terms thereof ;** 
excuse for nonperformanee.*§ 


ability to perform his part thereof 


not excuse plaintiff from averring 


[a] Allegation held sufficient.—-In 
an action for failure to furnish struc- 
tural steel, an amended declaration 
that plaintiff duly and seasonably 
furnished to defendant complete in- 
formation for detail drawings as re- 
quired by the contract and duly and 
seasonably kept, observed, and per- 
formed all of the terms and condi- 
tions of the contract on his part, is 
not subject to demurrer, particular- 
ly after a first trial wherein evidence 
covering the allegation is offered and 
received so that defendant under- 
stands the claims made by plaintiff. 
Sauer vy. McClintic-Marshall Constr. 
Co., 189° Mich: 577, 155 NW 586. 


36. U. S—Neis v. Yocum, 16 Fed. 
168, 9 Sawy. 24. 


Cal.—Di Fiore’ v. Bohnett, 54 Cal. 


AY 88; 2015 PR 145; 
1ll.— Bendix vy. Staver Carriage Co., 
174° Tih. A. 589. 


Ind.—Magie Packing Co. v. Stone- 
Ordean Welis Co., 158 Ind. 538, 64 
NE 11. 

La.—Reuther y. Kansas City Mill- 
ing Co., 2 La, A. (Orleans) 389. 

N. Y.—Marx v. Talking Doll, etc., 
Co., 96 Misc. 591, 160 NYS 861. 

N. C.—Cole v. Hester, 31 N. C. 28. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066; Henry D. Davis Lumber Co. 
v. A. F. Coates Lumber Co., 85 ‘Or. 
42, 167 P 507. 

Pa.—Wexelblatt v. 
Super. 219. 

Vt.—Jones y. Marsh, 22 Vt. 144. 


Eng.—Morton v. Lamb, 7 T. R. 125, 
101 Reprint 890. 


[a] Acceptance of goods.—In an 
action for failure to deliver goods 
ordered, a statement is insufficient, 
as an averment of acceptance of the 
goods, which merely alleges defend- 
ant made repeated promises to de- 
liver and that plaintiff was ready and 
willing to accept the goods, there be- 
ing no averment that any specific 
goods were pointed out, or set apart, 
or that plaintiff expressed his assent 
to becoming the owner of any spe- 
cific goods” whatever. Wexelblatt v. 


Katman, 75 Pa. 


Katman, 75 Pa. Super. 219. 

37. U. S.—Neis v. Yocum, 16 Fed. 
168, 9 Sawy. 24. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Payne, 192 Ala. 69, 68 359; 


Greek-American Produce Co. y. Pap- 

pus, gp Ala. A. 3iT) 63 8 799. 
Cal.—Di Fiore v. Bohnett, 54 Cal. 

A. 88, 201 P 145. 
Ky.—Royster v. 


Waller, 186 Ky. 


476, 217 SW 684. 
N. Y.—Strahl v. Harbst, 159 NYS 
718. 


Or.—C. R. Shaw Wholesale Co. v. 


Hackbarth, 102 Or. 80, 189 P 908, 
201 P 1066; Henry D. Davis Lum- 
ber Co. v. A. F. Coates Lumber Co., 
85 Or. 542, 167 P 507. 

388. Magic Packing Co. v. Stone- 
Ordean Wells Co., 158 Ind. 538, 64 


Where, however, 
fendant has repudiated the contract and notified 
plaintiff of his unwillingness or inability to perform 
his part of the contract, plaintiff is not required to 
allege performance or readiness, willingness and 
33° but the fact 
that defendant by answer seeks to excuse nonper- 
-formance does not repudiate the contract and does 


- SALES 


de- 


tract.4* 


Thomas v. Mathis, 
Consumers’ Grocery, 
v. Comensky, 299 Mo. 
420; Strahl v. Harbst, 159 NYS 718. 


[a] Readiness and willingness.— 
A complaint alleging as an excuse 
for nonperformance by plaintiff de- 
fendant’s failure and refusal to’ de- 
liver is defective, in not alleging 
that plaintiff was at the time ready 
and willing to perform the contract 
on his part. Strahl v. Harbst, 159 
NYS 718. 

39. Donlon v. Meyer, 35 Cal. A. 
225, 169 P 447; Royster v. Waller, 
186 Ky. 476, 217 SW _ 684; Marx 
Vi Dalkine Doll sete. Co. oo pMise: 
591, 160 NYS 861; C. R. Shaw Whole- 


performance or | 


NE SLL; 
560; 


92 Ind. 
Co. 


sale Co. v. Hackbarth, 102 Or. 80, 
198 P 908, 201 P 1066. 
[a] Repudiation.—(1) Where it 


appears from the allegations of the 
complaint that in response to a de- 
mand for delivery subsequent to’ the 
time when delivery was due under 
the agreement, defendants notified 
plaintiff that they would make no 


other or further delivery under the 
terms of the original agreement, 
plaintiff's cause of action accrued 


without the necessity of performance 
or offer of performance. Donlon v. 
Meyer, 35 Cal. A. 225, 169 P 447. 
(2) Where a seller definitely repu- 
diates his contract for the sale of 
lumber before the time for delivery 
of the lumber, a complaint by the 
buyer to recover damages for the 
breach of the contract need not al- 
lege that the buyer offered to per- 
form, or that he was ready and able 
to perform. C. R. Shaw Wholesale 
Co. v. Hackbarth, 102 Or. 80, 198 
P 908, 201 P 1066. 


[b] Where the complaint pleads 
notice from the seller that it would 
be unable to perform, an. allegation 
of performance or tender by the buy- 
er is unnecessary. Marx v. Talk- 
ing Doll, etc., Co., 96 Mise. 591, 160 
NYS 861. 

40. Henry D. Davis Lumber 
v. A. F. Coates Lumber Co., 85 
542, 167 P 507. 

41. Ala.— Veitch 
Grocery, etc., Co., 
S 746. 


Go. 
Or. 


y. Vv. B. Atkins 
5 Ala, A. 444, 59 


Ga.—Pusey v. McElveen Commis- 


sion Co., 93 Ga. 773, 21 SE 150. 
Cowsy: 


Ill.—Chicago Washed Coal 
623, 116 NE 115. 


Whitsett, 278 Ill. 
Ind.—Chun v. Howard, 3 Blackf. 


168. 

La.—Calumet Baking 
v, Fazende, .3 La. A. 

Mich.—Thomas vy. Greenwood, 
Mich. 215, 37 NW 195. 

N. Y.—Makepeace Vv. Dilltown 
Smokeless Coal Co., 179 App. Div. 
60, 166 NYS 92; Newman v. United 
Distillers Co., 175 NYS 176. 

S. C.—Mitchell v. Georgia. R., etc., 
Go:5'40 SiG) Le 188? 

Vt.—Jones v. Marsh, 22. Vt. 144. 

Eng.—Morton v. Lamb, 7 T. R. 125, 


Powder Co. 
(Orleans) 282. 
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readiness to perform.*? 


Payment, tender, or readiness to pay. 
promises are mutual and dependent or concurrent, 
plaintiff must allege payment or tender of the pur- 
chase money in accordance with the terms of the 
contract,41 or a readiness, willingness, and ability 
to receive and pay for the goods at the time and 
place for delivery,*? or allege facts showing 
cuse for not making such payment or offer of pay- 
ment,*® as where he alleges facts which show that 
prior to the time of performance the seller has re- 
fused or disabled himself from performing the con- 
In this connection, plaintiff should allege 


Where the 


an ex- 


101 Reprint 890. 


[a] TIllustration.—Where a _ con- 
tract for the daily delivery of a 
certain number of tons of coal pro- 
vides for monthly payments, if the 
buyer elects to keep the contract 
alive for the purpose of recovering 
damages for future profits, he must 
allege and prove performance of the 
contract on his part, by showing 
payment for coal previously deliv- 
ered, or an offer to do so, before 
there can be a recovery on the con- 
tract. Chicago Washed Coal Co. v. 
Whitsett, 278 Ill. 623; 116 NE 115: 


Payment or tender as_ condition 
precedent see supra § 1106. 


42. U. S—wNeis v. Yocum, 16 Fed. 
168, 9 Sawy. 24. 


Ala.—Consolidated Products Co! v. 
Jasper Land Co., 129 S 39; Long 
v. Addix, 184 Ala. 236, 63 S 982. 


Ill.—Hough v. Rawson, 17 Ill. 588. 


Ind.—Magic Packing Co. v. Stone- 
Ordean Wells Co., 158 Ind. 538, 64 
NE 11; Beard v. Sloan, 30 Ind. 279; 
Bailey v. Ricketts, 4 Ind. 488; Smith 
¥«cSmith,- %. Blackf.. 2083. @nin. 
Howard, 8 Blackf. 163. 
fitco Beis v. Garrison, 11 Ky. Op. 


Y.—Bigio v. Steinbrugge, 178 
NYS 110 
N. G-= Grandy Vv. USmalhy 50 Nae 
50; cole v. Hester, 31 N. C. 23. 


Pa.-—Robison v. Tyson, 46 Pa. 286. 
S. C.—Mitchell v. Georgia R., etc., 
Coy 40) Si Cam esse 
Eng.—Waterhouse v. Skinner, 2 B. 
& P. 447, 126 Reprint 1377; Rawson 
oS Johnson, 1 Bast 203, 102 Reprint 
79. 


Ont.—Wright v. Weed, 6 U. C. Q. 
B, 140. 
Sask.—Wexelman v. Dale, 10 Sask. 


L. 289, 35 DomLR 557, 3 WestWkly 


235 
[a] As allegation of performance. 
—Allegation by plaintiff that he was 
ready, willing, and able to receive 
and pay for the goods and had de- 
manded delivery thereof, is a suffi- 
cient allegation of performance. 
Marx v. Talking Doll, etc., Co., 
Mise. 591, 160 NYS 861; Wexelman 
Vv. Dale? 10 “Sask.” 05289) 35 Dom! 
LR 557, [1917] 3 WestWkly 235. 
‘43. Veitch v. V. B. Atkins Gro 
ete, Coe (6b VAla.~ Aa sai bogs 

-’ Donlon v. Meyer, 35 Cal. A. 
225, 169 P 447; Consumers’ Grocery, 
ete., Cor v. Comensky, 299 Mo. 43, 252 
SW 420. 


44. Hart v. Summers, 38 Mich. 
399; Parker y, Pettit, 143) Ne adie te 
512; Clarke v. Crandall, 27 Barb. 
CNG Ye es 

fa] Tllustrations.—(1) An aver- 


ment of plaintiff's readiness to ac- 
cept and pay for the goods purchased 
is not necessary where the seller 
before the time fixed for perform- 
ance of the contract has disabled 
himself from performing it. Parker 
Vin, BR ettLt, 43" IN Ue, Lane DLoa eG) mean 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the time and mode of payment to inform the court 
as to the meaning of the allegation that the buyer 
was ready, willing, and able to comply with the con- 
tract.*®° If the goods are to be delivered at a par- 
ticular time and place, and to be paid for on deliv- 
ery, it is sufficient to allege a readiness, willingness, 
and ability to take and pay for the goods without 
alleging an actual tender,*® particularly where it 
is alleged that defendant refused after demand to 
deliver the goods;** and an averment of readiness 
at all times is sufficient without averring a readiness 
at the particular time stipulated for the delivery ;*% 
and such an allegation, together with an allegation 
of tender and refusal, is sufficient without a further 
allegation that the tender was kept good.4® Where 
it is agreed that the goods shall be delivered to the 
buyer by the seller at a certain place, on demand, 
‘and demand is made on a certain day, it is sufficient, 
in an action for nondelivery, to allege that plaintiff 
was ready and willing to receive and pay for the 
goods at the time and place appointed;°° but if the 
seller has the goods at such time and place, plaintiff 
must also allege that he then and there offered to 
receive and pay for them.®t Where the sale was 
made on credit, readiness, willingness, and ability to 
pay for the goods on delivery ordinarily need not 
be alleged;** but where the seller retains posses- 
sion of the goods because of the buyer’s credit having 
expired or his notes remaining unpaid,°? the buyer, 
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in an action for damages for refusal to deliver the 
goods, should allege that the notes have not matured, 
or having matured that they have been paid, or that 
the price has been paid or tendered.°* Where the 
line of credit was to be adjusted by the seller’s credit 
man, the complaint should allege an offer of cash, or 
that a line of credit had been adjusted, or that a 
request to have the same adjusted had been made 
and refused.°*® 


[§ 1115] (4) Demand and Refusal. Allegations 
as to putting defendant in default: that is that 
plaintiff had demanded of defendant that he comply 
with his contract to sell, and that defendant had 
failed and refused to do so, are germane and mate- 
rial to plaintiff’s cause of action for damages for 
breach of contract.°* A demand for the goods must 
be alleged where they were to be delivered at the 
option of the buyer or on demand,°*? or where no 
time of delivery is specified,°* or where delivery and 
payment were to be concurrent,®® unless the facts 
averred show a sufficient excuse for not alleging a 
specific demand.°® It has been held that the time 
when demand was made need not be alleged, where 
the goods were to be delivered on demand, without 
any time therefor being specified;®! but on the other 
hand it has been held that an allegation that demand 
for delivery, at the buyer’s option, was made within 
a reasonable time should be more specific and is in- 
sufficient as being a mere conclusion.®? 


allegation that defendant had sold 
and delivered a part of the property 
to a third person and of the readi- 
ness of plaintiff to comply with his 
contract is sufficient without a fur- 
ther averment of payment. Hart v. 
Summers, 38 Mich. 399. G3) Am 
averment that before the time when 
‘the delivery was to be made de- 
fendant notified plaintiff that he 
would not fulfil the contract, and 
had sold the property, and that plain- 
tiff relying on that notice did not 
provide the funds to pay for or make 
ready to receive the property as he 
otherwise would have done is suf- 


ficient. Clarke v. Crandall, 27 Barb. 
(Gs Pager ies 
45. Consolidated Products Co. v. 


Jasper Land Co., (Ala.) 129 S 39. 
Tat Tll—Funk v. Hough, 29 Ill. 
Ly 


N. Y.—Makepeace Vv. Dilltown 
Smokeless Coal Co., 179 App. Div. 
60, 166 NYS 92. 

Pa.—Robinson v. Tyson, 46 Pa. 286. 


S. C.—Sprunt v. Gordon, 89 S. C. 
426, 71 SH 10338. 

Sask.—Wexelman v. Dale, 10 Sask. 
L. 289, 35 DomLR 557, [1917] 3 West 
Wkly 235. 

{a] In Alabama, where the sale 
is for cash, a mere averment of 
readiness and ability to pay at the 
time and place of delivery is insuf- 
ficient, without an averment of pay- 
ment or an offer to pay. Veitch 
v. V. ‘B. Atkins ‘Grocery,. etc:., Co., 
5 Ala. A. 444, 59 S 746. 


47. Helm v. C. H. Albers Commn. 
Co., (Mo.) 199 SW 1008; Sprunt v. 
Gordon, 89 S. C. 426, 71 SE 1038. 


[a] Where delivery and payment 
are contemporaneous acts, it is not 
necessary, in a suit for damages for 
failure to deliver, to aver tender 
where there is an averment of re- 
fusal to deliver after demand. Helm 
v. ©. H. Albers Commn. Co., (Mo.) 
199 SW 1008. 


i; 48. Porter v. Rose, 12 Johns. 
Y.) 209, 7 AmD 306. 


49. Thomas v. Mathis, 92 Ind. 560. 
50. Neis v. Yocum, 16 Fed. 168, 


(N. 


9 Sawy. 24. 

[a] It is not necessary to allege 
when and where the buyer was 
ready and willing to receive and pay 
for the goods, since such allegation 
necessarily refers to the time and 
place of delivery. Neis v. Yocum, 
16 Fed. 168, 9 Sawy. 24. © 

51. Neis v. Yocum, supra. 


52. Monarch Cycle Mfg. Co. v. 
Royer Wheel Co., 105 Fed. 324, 44 CCA 
523; Garcia S. en C. v. Taggart Coal 
Co., 27 Ga. A. 204, 108 SE 72; Empire 
Min. Co. vy. George M. Jones Co., 15 
On Cir CEONy S27 3.69: 

53. See supra § 873. 

54. Newman v. United Distillers 
Cor Aiisr NYS Li6. 

55. lLyonette Silks, Ine. v. K. Wil- 
bur Dolson Co., 187 App. Div. 4738, 175 
NYS 789 [app dism 228 N. Y. 613 mem, 
127 NE 916 mem]. 

56. Pharr-v.'€. Df Kenny Co., 272 
Fed. 37 [certiorari den 257 U. S. 648 
mem, 42 SCt 57 mem, 66 L. ed. 415 
mem]; Dunn y. Freeman, 24 Ga. A. 
504, 101 SE 3938; Reuther v. Kansas 
City Milling Co., 2 La. A. (Orleans) 
389. 

[a] Allegations held sufficient.— 
Allegations that the seller breached 
the contract, and refused, notwith- 


standing repeated demands, to fulfill} 


the contract by shipping the goods, 
and that the buyer timely and season- 
ably made demand during specified 
periods, for the fulfillments of the 
seller’s part of the contract, but with- 
out avail, sufficiently alleges a put- 
ting in default. Pharr v. C. D. Kenny 
Co., 272 Fed. 37 [certiorari den 257 
U. S. 648 mem, 42 SCt 57 mem, 66 L. 
ed. 415 mem]. r 7 

57. U. S.—Neis v. Yocum, 16 Fed. 
168, 9 Sawy. 24. 

Ala.—Brunner v. Mobile-Gulfport 
Lumber Co., 188 Ala. 248, 66 S 438. 

Ky.—Wilmouth v. Patton, 2 Bibb 
280: Letcher v. Taylor, Hard. 79. 

Minn.—Snow v. Johnson, 1 Minn. 
48. 

Ont.—Russell v.' Rowe, 7 U. C. Q. 
B. 484, 


Averment of demand or request in 
action for breach of contract in gen- 
eral see Contracts §§ 858, 859. 

58. Decker v. Birhap, Morr. (Iowa) 
62; Calumet Baking Powder Co. v. 
Fazende, 3 La. A. (Orleans) 282; Bal- 
timore Roofing, etc., Co. v. Rutbber 
Roofing Mfg. Co., 160 NYS 1006; 
Hackbarth v. Wollner, 88 Wis. 476, 60 
NW 704. 

59. Pusey v. McElveen Commn. 
Co.,.93: Ga. 7738, 21 SH<150. ; 

60. Thomas vy. Mathis, 92 Ind. 560; 
Calumet Baking Powder Co. v. Fa- 
zende, 3 La. A. (Orleans) 282; Bow- 
dell v. Parsons, 10 East 359, 103 Re- 
print 811. 

[a] Sufficiency of allegations.—A 
complaint which alleges that plaintiff 
went to defendant’s house to pay the 
purchase-price, but could not make 
the payment or tender the same be- 
cause of defendant’s absence; that 
plaintiff tendered the amount to de- 
fendant’s family and they refused it; 
that on defendant’s return he tendered 
it to him and it was refused; that de- 
fendant refused to keep the contract, 
and that plaintiff was at all times 
ready and willing to pay for the corn, 
and offered to perform the contract; 
and that defendant failed to perform 
any part of his contract is not demur- 
rable, because it does not allege a spe- 
cific demand for the property agreed 


to be sold. Thomas v. Mathis, 92 Ind. 
560. 
[b] Allegation that the goods were 


disposed of, by the seller supersedes 
the necessity of alleging a demand 
Bowdell v. Parsons, 10 Fast 359. 


61. Neis v. Yocum, 16 Fed. 168, 9 
Sawy. 24. 
[a] Thus an allegation that plain- 


tiff had demanded the goods from de- 
fendant without stating when is suf- 
ficient, where defendant agreed to de- 
liver at a certain place upon demand; 
without any time being specified in 
which such demand should be made. 
es v. Yocum, 16 Fed. 168, 9 Sawy. 
62. Brunner vy. Mobile-Gulfport 
Lumber Co., 188 Ala. 248, 66 S 438. 


1126: [55,07 FH 

Readiness and willingness.°* A general allegation 
that the buyer was ready and willing to perform is 
not sufficient to cover the necessary allegation of a 
demand and refusal.®4 


[§ 1116] (5) Assignment of Breach.®*> Plaintiff 
must allege the essential facts constituting the 
breach of the contract of sale by defendant;®® and 
must allege all of the breaches relied on.°7 In as- 
signing a breach by failure to deliver, the complaint 
should allege the time at which defendant ought to 
have delivered, and the time at which he failed to 
deliver.°* Where the contract was, either expressly 
or impliedly, conditioned on the seller’s ability to 
perform the contract, a complaint alleging that he 
refused and neglected to perform, must also aver 
that he was able to perform;®® and where the con- 
tract was for an estimated quantity, a complaint 
which merely: alleges a breach by nondelivery of the 
full estimated quantity is insufficient without an 
allegation that defendant could have delivered more 
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obligation of the seller to deliver depended upon the 
implied condition that when called for by the buyer 
the subject of the sale should be in existence, a com- 
plaint for nondelivery should allege that the sub- 
ject of the sale was in existence and capable of de- 
livery when called for by the buyer;*! and where 
nondelivery and delay in delivery are both relied on 
as breaches of the contract, the declaration should 
show what goods were not delivered, the delay that 
took place in the delivery of the others, and the 
damages caused.72 If it appears that the failure to 
deliver was due to the destruction of the goods in 
the hands of the seller, plaintiff should aver such 
facts as would show that title had not passed.*? 


[§ 1117] (6) Damages.** In accordance with the 
general rules,’° a buyer’s declaration or complaint, 
in an action for damages for the seller’s breach of 
the sales contract, must allege facts sufficient to show 
the manner and extent to which plaintiff has been 


or that there was fraud or bad faith.7° 


63. Allegations as to generally See 
Supra § 1114. 


64 Baltimore Roofing, etc., Mfg. 
Co. v. Rubber Roofing Mfg. Co., 160 
NYS 1006. 


65. In action for breach of con- 
Lage in general see Contracts §§ 863- 


66. Staver Carriage Co. v. Park 
Steel Co., 104 Fed. 200, 43 CCA 471; 
Greek-American Produce Co. v. Pap- 
pas, 9 Ala. A. 311, 68 S 799. And see 
cases infra this note. 


{a] .Complaint held sufficient to 
show breach of contract: (1) As to 
quality of seed. Malone v. Hastings, 
193 Fed. 1, 113 CCA 329. (2) Of sale 
of cotton by producer. Terry v. In- 
ternational Cotton Co,, 136 Ga. 187, 
70 SE 1100. Fi 


{b] Complaint held insufficient.— 
A complaint for breach of an agree- 
ment to allow plaintiff to remove and 
sell property is demurrable where it 
does not aver defendant’s refusal to 
permit removal of goods either within 
the time fixed by contract or within a 
reasonable time if none was provided. 
Sloss-Sheffield Steel, etc., Co. v. Payne, 
192 Ala. 69, 68 S 359. 


[c] Leakage from tank car.—Com- 
plaint by a buyer of peanut oil, that 
leakage in a tank car was caused by 
a, defect in the construction of the 
car, or by a defective condition of the 
ear, without an allegation of breach 
of duty to deliver in a reasonably 
good tank car filled in a reasonably 
proper manner, does not state a cause 
of action, where the seller is under 
no absolute duty as insurer to deliv- 
er a good tank car in good condition. 
Best Foods Co. v. Mitsubishi Shoji 


Kaisha, 224 App. Div. 24, 229 NYS 
364. 
{d] Refusal to deliver automobile. 


—Complaint alleging refusal to deliv- 
er automobile on demand after tender 
of balance due shows breach of con- 
tract, under a statute which requires 
delivery within a reasonable time aft- 
er demand. Backer v. Parker-Morel- 
li-Barclay Motor Co., 87 Mont. 595, 289 
Reo Ts: 

{e] Shortness in weight.—Retail 
dealer’s complaint, alleging that in- 
spectors for department of farms and 
markets had seized certain cans of 
salad oil which plaintiff was offering 
for sale because short in weight, and 
that the salad was put up and labeled 
by defendant, is defective for want 
of allegation of actual shortness in 


Where the 


weight. Abounader v. Strohmeyer, 
Pel Co., 211 App. Div. 167, 206 NYS 
586. 

[f£] Where the contract is to sup- 
ply plaintiff with material required 
for use in his factory prior to a time 
stated, an allegation that material or- 
dered and not delivered was required 
for use prior to such time is essential 
to the statement of a cause of action. 
Staver Carriage Co. v. Park Steel Co., 
104 Fed. 200, 43 CCA 471. 


[g] Date of breach.—Where, in an 
action against a seller of lumber for 
breach of contract, a paragraph, al- 
leging that defendant failed to fur- 
nish a specified number of feet, and 
thereby violated his contract and con- 
tinued to fail to comply therewith, al- 
though repeatedly requested to do so, 
is not demurrable for failure to allege 
the date of defendant’s failure to fur- 
nish the lumber, or of plaintiff’s re- 
quest that defendant comply with the 
contract. Southern Wood Preserving 
pie v. Strain, 27 Ga. A. 332, 108 SH 
251. 

{h] Where shipping documents 
were to be delivered to the buyer, an 
allegation in the buyer’s complaint 
that no goods were shipped is suffi- 
cient allegation of failure to tender 
shipping documents. L. B. Foster Co. 
v. Koppel Industrial Car, ete., Co., 127 
Mise. 51, 215 NYS 214. 


[i] Immaterial matters.—W here 
one bought all of certain kinds of cat- 
tle owned by another, the contract 
was breached when the seller failed 
and refused to deliver the cattle he 
had contracted to deliver; and, in an 
action by the buyer for the breach, it 
was not necessary to allege that any 
false and deceitful representations 
were made with regard to the number 
of cattle, and was immaterial wheth- 
es the buyer knew whether or not all 
the cattle had been delivered. Wig- 
glesworth v. Uvalde Live Stock Co., 
(Tex. Civ. A.) 126 SW 1180. 


67. Pearson v. McKinney, 160 Cal. 
OAD Stole Duos 

68. Whitelaw v. Vallance, 60 Mont. 
172, 198 P 449. And see cases infra 
this note. 

[a] Complaint held insufficient: 
(1) For failure to, allege that defend- 
ant failed to make delivery within a 
reasonable time after demand. Brun- 
ner v. Mobile-Gulfport Lumber Co., 
188 Ala. 248, 66 S 438. (2) For breach 
of contract for the sale of potatoes, 
which alleged that plaintiff offered to 
receive the potatoes on a stated date, 


damaged thereby,‘® and‘inform defendant of the 


but did not allege that defendant had 
agreed to deliver potatoes on that 
date, or that a reasonable time for the 
delivery thereof had elapsed. White- 
rate v. Vallance, 60 Mont. 172, 198 P 


69. Roy Realty Co. v. Altman, 194 
App. Div. 48, 184 NYS 458 [rev on 
other grounds 231 N. Y. 549 mem, 132 
NE 883 mem]. 

[a] Ability to procure shipping 
facilities.—Where defendant was to 
sell and ship the goods before a speci- 
fied time, if he could obtain shipping 
facilities, the complaint should allege 
that he could have obtained shipping 
facilities during the life of the con- 
tract. American Metal Co. v. Neu- 
Hee vate 184 App. Div. 229, 171-NYS 


70. Bautovich v. Great Southern 
Lumber Co., 129 La. 857, 56 S 1026, 
AnnCas1912B 848; Gwillim y. Daniel, 
2 Cromp. M. & R. 61, 150 Reprint 26. 


ae Smith v. Lee Chee, 27 Hawaii 
72. Dexter Spring, etce., Co. v. 


Springfield Malleable Iron Co., 31 
PittsbLegJNS (Pa.) 226. 


73.. Camp v. Norton, 52 Barb. (N. 
bY.) 916: 


74. Pleading damages 
see Damages §§ 300-321. 


What damages recoverable see in- 
fra §§ 1144-1167. 


75. See Damages §§ 301-317. 


76. Ala.—Smith v. Wilson Mercan- 
tile Co., 6 Ala. A. 171, 60 S 484. 


Ga.—Trigg Candy Co. v. Emmett 
Shaw Co., 9 Ga. A. 358, 71 SE 679. 


Ind.—McFarlan Carriage Co. v. Con- 
nersville Wagon Co., 49 Ind. A. 318, 96 
NE 400. 


Ky.—Langan, etc., Storage, etc., Co. 
v. Tennelly, 122 Ky. 808, 98 SW 1, 29 
Kyl 367. 


Tex.—Southwestern Cooperage Co. 
v. Kivlen, (Civ. A.) 266 SW 826. 


[a] Allegations held sufficient to 
allege damages: (1) Allegation that 
the buyer was forced to go into the 
market and buy the same grade of 
goods at the minimum price named, 
which was in advance of that agreed 
on in the contract of sale. Trigg 
Candy Co, v. Emmett Shaw Co., 9 Ga. 
A. 358, 71 SE 679. (2) Allegation of 
contract to sell cotton deliverable on 
a certain date for ten cents a pound 
payable on delivery, and that defend- 
ant failed to deliver and plaintiff was 


generally 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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damages claimed,’? and afford a basis upon which 
. Plaintiff’s efforts to 
avoid a loss may be alleged in the complaint.?® 


Where general damages are 
claimed a general allegation thereof is sufficient,*? 
and in such a case plaintiff is not required to plead 
specially the particulars as to how and why he had 
been damaged,*? and this rule is not affected by a 
statutory provision which states the measure of 
damages in exceptional cases of special damages.’* 
Where the damages for nondelivery consist of the 
difference between the contract price and the market 
value at the time and place of delivery’* this dif- 
ference should be alleged,$’> and to-this end there 
should be allegations of the agreed price and market 
value at such time and place;8® and where in such 


damages may be estimated.7§ 


General damages.*° 


damaged in the sum named, in that 
cotton in the local market was then 
much higher. Smith v. Wilson Mer- 
cantile Co., 6 Ala. A. 171, 60 S 484. 

{b] Complaint construed as action 
to recover the difference between the 
contract and market price of the 
goods which defendant failed to de- 
liver. McFarlan Carriage Co. v. Con- 
nersville Wagon Co., 49 Ind. A. 318, 
96 NE 400. 


{[c] Allegation that plaintiff was 
damaged in the sum of five hundred 
dollars, without alleging the facts 
constituting damages, is insufficient, 
as being a mere conclusion of the 
pleader. Caswell v. McCall, (Tex. 
Civ. A.) 163 SW 1001. 


77. American Trading Co. v. Na- 
tional Fibre, etc., Co., 31 Del. 65, 111 
A 290; Texas Seed, etc., Co. v. Wat- 
son, (Tex. Civ. A.) 160 SW 659. And 
see cases supra note 76. 


[a] Itemizing damages.—The peti- 
tion in an action for damages result- 
ing from the delivery of cheat seed, 
instead of oat seed as ordered, which 
alleged that the reasonable value of 
the time and labor required to remove 
the cheat from the soil and prevent 
it from interfering with other crops 
was a certain amount, is not defec- 
tive for not itemizing the time and 
labor reguired. Texas Seed, etc., Co. 
v. Watson, (Tex. Civ. A.) 160 SW 659. 


78. Malone v. Hastings, 193 Fed. 
1, 113 CCA 329; Southwestern Cooper- 
age Co. v. Kivlen, (Tex. Civ. A.) 266 
SW 826. 


{a] Allegation held sufficient.—In 
an action for defect in quality of seed 
to warrant recovery on the basis of 
the value the crop would probably 
have had, had the seed complied with 
the contract. Malone v. Hastings, 
1osumeds 1, dao CCAR82 9% 


[b] Allegation held insufficient.— 
An allegation that part of steel hoops, 
delivered under entire contraet of 
purchase, were of a different gauge 
from that contracted for, does not 
warrant recovery of damages in the 
amount paid therefor, in the absence 
of an allegation of damage suffered 
because of such fact, or an allegation 
as to the difference between values 
of hoops delivered and contracted for, 
or an allegation of special damage. 
Southwestern Cooperage Co. v. Kiv- 
len, (Tex. Civ. A.) 266 SW 826. 


79. J. I. Case Threshing Mach. Co. 
v. O’Keefe, (Tex. Civ. A.) 259 SW 
222. 

{a] Thus in a wheat grower’s ac- 
tion for breach of contract for sale 
of a threshing machine; exceptions to 
the petition setting out the efforts of 
plaintiff to buy another thresher and 
to thresh his grain with another 
thresher which he bought, were prop- 
erly overruled. J. I. Case Threshing 
Mach. Co. v. O’Keefe, (Tex. Civ. A.) 
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to allege from 


be alleged.®? 


259 SW 222. 

80. Allegation of general damages 
generally see Damages § 305. 

81. Ark.—Sager v. Jung, etc., Co., 
143 Ark. 506, 220 SW 801. 


Cal.—Hogue-Kellogg Co. v. Baker,’ 


47 Cal. A. 247, 190 P 493. 


Colo,—Crystal Palace Flouring Co. 
Vie pei iuenton 15 Colo. A. 246, 61 P 
479. 5 


Minn.—Partridge v. Blanchard, 23 


Minn. 69. 


Or.—Bussard v. Hibler, 42 Or. 500, 
71 P 642. 


And see cases infra this note. 


[a] Allegation of general damages 
held sufficient: (1) For failure to de- 
liver goods bought for resale. Garcia 
S. en C.. v. Taggart Coal Co., 27 Ga. 
A. 204, 108 SE 72; Harrison v. Argyle 
Co, 128 App. Div,!.81,-112 NYS 477 
[aff 198 N. Y. 628 mem, 92 NE 1086 
mem]. (2) A petition alleging that 
defendant sold, received pay for, and 
agreed to deliver, Sugar beets, and 
one-half of those delivered were man- 
gel-wurzels of half value, is sufficient 
to sustain a judgment for plaintiff for 
the difference in value. Wambhoff v. 
Newcomer, 22 Wyo. 486, 144 P 778. 
(3) A complaint alleging that, by rea- 
son of the seller’s breach of his con- 
tract to deliver a certain quantity of 
grain at a certain price, the buyer has 
been deprived of divers profits which 
otherwise would have accrued from 
the delivery thereof, and has sustain- 
ed damages in a certain sum, without 
alleging what the market value was 
at the agreed time and place of deliv- 
ery, is good as against a general de- 
murrer, or a custom to exclude evi- 
dence of loss of profits. Crystal Pal- 
ace Flouring Co. v. Butterfield, 15 
Colo. A. 246, 61 P 479. 


82. Hogue-Kellogg Co. v. Baker, 47 
Cal. A. 247, 190 P 493; McGoldrick 
v. Taggart, 179 NYS 359; Austin Mill, 
etc., Co. v. Lambert, (Tex. Civ. A.) 
245 SW 767. 


[a] Remote and speculative mat- 
ters.—In an action for damages for 
failure to deliver’ pure Mediterranean 
seed wheat contracted for, plaintiff is 
not required to plead what he would 
have done had he known of the breach 
before planting, since, in view of the 
fact that he did not discover the 
breach until the crop was nearly ripe. 
it would require proof of matters too 
remote and speculative. Anstin Mill, 
etc., Co. v. Lambert, (Tex. Civ. A.) 245 
SW 767. 


83. McGoldrick v. Taggart, 179 
NYS 359. 
84. See infra § 1148. 


85. Southern Wood Preserving Co. 
v. Strain, 27 Ga. A. 332, 108 SE 251; 
Union Warehouse, etc., Co. v. Bau- 
mann, 98 Wash. 512, 167 P 1100. 


[a] Thus in a suit against a sell- 
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a ease the buyer is forced to purchase other goods 
to replace those not delivered he is not required 


whom,®? or the time when®® he 


made such purchase, and if such forced purchase 
is made for the purpose of filling orders which he 
had accepted he is not required to allege from whom 
he had taken or accepted orders, or the dates or 
amounts thereof, or why he could not fill them with- 
out rebuying the gocds.*® 
damages, for delivery of a wrong kind of goods, is 
the difference between the market value of the kind 
called for and those delivered,®® such values must 


Where the measure of 


Special damages.°? If special damages are claimed 
they must be specially pleaded,®* as where, in suing 
for nondelivery in case of a purchase for resale, he 


er of lumber for breach of conract, 
an allegation that the amount sued 
for represents the difference between 
the contract price and the price which 
petitioner had to pay for the lumber, 
which he was forced to buy to take 
the place of that which defendant 
failed to furnish, will be treated as an 
allegation that the amount sued for 
is the difference between the contract 
price and the market value. South- 
ern Wood Preserving Co. v. Strain, 27 
Ga. A. 332, 108 SE 251. 


[b] Excess of market price.—No 
recovery can be had for breach of a . 
contract to deliver wheat, where the 
complaint which alleges no _ special 
damages does not allege that at the 
date of the breach the market price 
was in excess of the contract price 
for damages must be measured by 
date when contract was to be per- 
formed. Union Warehouse, ete., Co. 
v. Baumann, 98 Wash. 512, 167 P 1100. 


86. Garcia S. en C. v. Taggart Coal 
Co., 27 Ga. A. 204, 108 SE 72; Den- 
ver, etc., R. Co. v. Hutchins, 31 Nebr. 
572, 48 NW 398. 


[a] At certain date.—In an action 
for breach of a contract for the sale 
of coal, providing that delivery was 
to be made during the months of July 
to November, inclusive, and that the 
seller would undertake by every pos- 
sible means to make a proportionate 
delivery in each month, where it ap- 
peared that the parties did not con- 
strue the contract as absolutely obli- 
gating the seller to make monthly de- 
liveries, the failure to allege the mar- 
ket price at any date except Novem- 
ber 30 does not prevent a recovery, 
especially where monthly deliveries 
were impossible, and when this fact 
became apparent both parties waived 
the requirement of monthly deliv- 
eries, if any; as “undertake’’ means 
endeavor to perform, attempt, or try. 
Garcia S. en C. v. Taggart Coal Co., 
27 Ga. A204, 108 SE 72. 

87. Southern Wood Preserving Co. 
v. Strain, 27 Ga. A. 332, 108 SE 251. 

88. Southern Wood Preserving Co. 
v. Strain, supra. 

89. Southern 
v. Strain, supra. 


Wood Preserving Co. 


90. See supra § 1168. 

91. Southwestern Cooperage Co. v. 
Kivlen, (Tex. Civ. A.) 266 SW 826. 

92. Allegation of special damages 


in general see Damages §§ 306, 307. | 


93. Ala.—Standard Oil Co. 
Weeks, 6 Ala. A. 161; 60 S 508. 

Conn.—Morris Joseloff Co. v. Spirt, 
97 Conn. 447, 117 A 523. 

Ind.—Harper v. Miller, 27 Ind. 277. 

Minn.—Liljengren Furniture, etc., 
Co. v. Mead, 42 Minn. 420, 44 NW 306; 
Frohreich vy. Gammon, 28 Minn. 476, 
11 NW 88. 

Miss.—Eaves v. Harris, etc., Co., 95 


Vv. 
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claims damages for loss of profits,®* and liabilities 
incurred on contracts made; and where, in such a 
case he purchases other goods to take the place of 
those not delivered, in order that he may recover the 
difference between that amount and the contract 
price, he must plead facts showing the necessity of 
In alleging special damages the 
buyer need allege only the particulars of the dam- 
ages showing the particular value of the property 
to him, and allege facts or circumstances showing 
that the same was in contemplation of the contract.?7 


If the complaint alleges a | 


such purchase.®® 


Nominal damages.°§ 


Miss. 607, 49 S 258 

Tex.—Southwestern Cooperage Co. 
v. Kivlen, (Civ. A.) 266 SW 826; Tex- 
as Co. v. Alamo Cement Co., (Civ. A.) 
168 SW 62. 

And see cases infra this note. 

[a] Special pleading required.— 
(1) In an action for breach of con- 
tract to deliver sugar, loss of profits, 
loss to plaintiff’s business, and loss 
in the purchase of other Sugar are 
elements of special damages, which 
must be alleged. Morris Joseloff Co. 
Ve Spirt, 97 Conn? 447, 127 tA s52380 5 (2) 
Damages for the breach of an agree- 
ment to furnish plaintiffs gasoline to 
operate their gin, consisting of the 
rent of the gin while work ceased or 
if it had no rental value, interest on 
its value for that time were special 
damages and must be specially plead- 
ed. Standard Oii Co. v. Weeks, 6 Ala. 
A: 161, 60 S 508. (8) Damages sus- 
tained by the buyer by reason of his 
inability, in consequence of nondeliv- 
ery, to fulfill a contract of sale made 
by him for the same goods, if reason- 
able at all must be specially pleaded. 
Harber v. Miller, 27 Ind. 277. (4) A 
buyer of fuel oil could not recover the 
wages of its employés and profits lost 
during the time it was compelled to 
close its factory by reason of the sell- 
er’s failure to furnish the oil as 
agreed, without pleading such dam- 
ages. Texas Co. v. Alamo Cement 
Co., (Tex. Civ. A.) 168 SW 62. 

[b] Allegations held sufficient to 
show special damages: (1) For dam- 
age to rice crop by inability to pump 
water because of failure to deliver 
coal to make steam. Sager v. Jung, 
ete. Co., 1438 Ark. 506, 220 SW 801. 
(2) For failure to déliver railroad 
ties. Howard Supply Co. v. Wells, 176 
Fed. 512, 100 CCA 70. (3) For delay 
in delivering harvester, that, when 
the order was given and accepted, it 
was understood that it was intended 
to be used in cutting a particular field, 
and both knew that loss would result 
to the buyer because of delay. Sutter 
yv.. International Harvester Co., 81 
Kan. 452, 106 P 29. (4) For breach of 
contract for sale of a threshing ma- 
chine, bought by a wheat grower, that 
defendant knew that wheat was likely 
to be damaged by rain as against an 
objection that the petition did not al- 
lege that rain usually fell in that re- 
gion at that season of the year, and 
that defendant knew that rain was 
likely to fall and damage plaintiff’s 
wheat. J. I. Case Threshing Mach. 
Co. v. O’Keefe, (Tex. Civ. A.) 259 SW 
222. (5) To show that buyer had no- 
tice at time of contract of special 
damages that would result by reason 
of failure to ship ali of threshing out- 
fit. Price v. Advance-Rumley Thresh- 
er Co., (Tex. Civ. A.) 264 SW 118. 
(6) In an action by buyers for breach 
of a contract of sale of calves, alle- 
gations of the petition that the sell- 
ers concealed and refused to deliver 
the best of the calves, but delivered 
only the inferior calves or “tailings” 
to buyers, as a result of which the 
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to 


and subject to, 
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contract of sale and breach thereof by defendant. it 
may be held sufficient as alleging a cause of action 
for nominal damages, 
damages omitted therefrom should have been 
specially pleaded. 

[§ 1118] b. Plea or Answer. 
general rules governing such plead- 
ings,” particularly in actions for breach of contract,? 
defendant, in an action by the buyer for a breach of 
a contract of sale, must set up by 
of his matters of defense,* such as that the contract 


°° even though matters relating 


In accordance with, 


plea or answer all 


buyers suffered damage, alleged to be|[ the loss of profits was the natural 


the difference between the market val- 
ue of the calves delivered and those 
contracted for, less the contract price 
of calves not delivered, are sufficient- 
ly specific to permit proof of damages 
sustained to the entire herd on ac- 
count of holding back some of the 
larger calves, or “topping” the head. 
Clayton v. Littlefield, (Tex. Commun. 
A.) 244 SW 509 [rev (Civ. A.) 194 SW 
194]. 

[c] Allegations held insufficient.— 
An allegation as to price for which 
goods could have been bought at de- 
livery date is insufficient as an allega- 
tion of value of property to buyer, un- 
der a statute providing that the meas- 
ure of damages in such case is tne 
excess, if any, of- value of goods to 
buyer over amount due Seller under 
the contract, if it had been fulfilled. 
Hogue-Kellogg Co. v. Baker, 47 Cal. 
A. 247, 190 P 493. 


[d] Conjectural or 
damages.—No recovery can 
tained under a complaint alleging as 
a cause of action that, because farm 
machinery equipment was not prompt- 
ly delivered, plaintiff was unable to 
prepare his land, with resulting loss 
of his crop, for the reason that it was 
left entirely to conjecture and specu- 
lation whether any crop could have 
been raised. Hall v. Advance-Rumely 
Thresher Co., 65 Mont. 566, 212 P 290. 


94. Hunter v. Wood, 190 Kv. 44, 
226 SW 347; Kinnaird v. Spotswood, 
172 Ky. 612, 189 SW 904; Austin v. 
Langlois, 83 Vt. 104, 74 A 489. 


[a] Allegations held sufficient.— 
(1) Where a buyer of lumber suing 
for the seller’s breach alleges that he 
purchased in contemplation of his 
own contracts of resale, and informed 
the seller of the fact when he con- 
tracted with him, the petition so al- 
leging, is sufficient to entitle the buy- 
er to recover lost profits. Hunter v. 
Wood, 190 Ky. 44, 226 SW 347. (2) A 
petition for special damages which al- 
leges that plaintiff had contracted to 
sell the goods in question at a high 
price to old and profitable customers, 
and that by reason of defendant’s 
breach of the contract of sale and re- 
fusal to deliver according to his con- 
tract, plaintiff had been unable to 
comply with his contract with his 
customers, or to purchase other goods 
to fill such contract, and had thereby 
lost profitable customers, and had in- 
curred liability on contracts with 
them, states a case for special dam- 
ages. Kinnaird v. Spotswood, 172 Ky. 
612, 189 SW 904. 


[b] Allegations held insufficient.— 
In an action by the buyer of hay for 
failure to deliver the same, an alle- 
gation that plaintiff has lost “great 
gains and profits, which might and 
otherwise Would have arisen and ac- 
crued to him from the délivery” of 
the hay, is insufficient to support spe- 
cial damages, in the absence of an 
allegation showing for what purpose 
the hay was bought, and in what way 


speculative 


For later cases, developments and changes in the law see Annotations, same title and section number. 


be sus-. 


consequence of the breach of the con- 


tract. Austin v. Langlois, 83 Vt. 104, 
74 A 489. 
95. Kinnaird v. Spotswood, 172 Ky. 


612, 189 SW 904. 


96. TEaver v. W. H. Harris, ‘ete., Coy 
95 Miss. 607, 49 S 258. 
97. Standard Pipe, ete., Co. v. Oil 


State Pipe Co., 145 Okl. 143, 292) Paz 
Green y. Coleman- Nelson ‘Corp., 115 
Okl. 144, 242 P 196. 


98. Allegation of nominal damages 
generally see Damages § 304. 


92. National -Independent Fish- 
eries Co. v. Juneau Cold Storage Co., 
6 Alaska 44; Hogue-Kellogg Co. v. 
Baker, 47 Cal. A. 247, 190 P 493; Hall 
v. Advance-Rumely Thresher Co., 65 
Mont. 566, 212 P 290; Whitelaw v. 
Vallance, 60 Mont. 172, 198 P 449. 


[a] MIllustrations.—(1) Where a 
complaint alleged that a contract was 
entered into between plaintiff and de- 
fendant, wherein the plaintiff agreed 
to buy of defendant, and the latter 
agreed to sell to plaintiff, at Seattle, 
Wash., a certain quantity of frozen 
fish, that the fish were not so deliv- 
ered, and plaintiff ‘“‘was not able to 
obtain said halibut, or any other hali- 
but in lieu thereof,’ except at a much 
higher price ‘and that plaintiff has 
thereby lost profits and has sustained 
damages to the amount of $9,500,” on 
demurrer the complaint stated a cause 
of action for nominal damages only. 
National Independent Fisheries Co. vy. 
Juneau Cold Storage Co., 6 Alaska 44. 
(2) A complaint, alleging that plain- 
tiff purchased potatoes from defend- 
ants at a stated price, and offered to 
receive and pay for the potatoes, but 
that defendants failed to make deliv- 
ery, does not entitle plaintiff to more 
than nominal damages, although the 
evidence shows that plaintiff was a 
commission merchant engaged in buy- 
ing and selling potatoes, the com- 
plaint not being aided by Rev. Codes 
§§ 6056, 6082, Which prescribes rules 
for the measurement of damages, but 
not for the construction of pleadings. 
Whitelaw v. Vallance, 60 Mont. 172, 
198 PB 449. 


1. Hogue-Kellogg Co. v. Baker, 47 
Cal. A. 247, 190 P 493. 


2. See Pleading §§ 197-379. 

3. See Contracts §§ 871-897; Dam- 
ages §§ 318, 319. 

4 Rotzien-Furber Lumber Co. v. 
Franson, 123 Minn. 122, 143 NW 253; 
Hanlon v. Manger, 85 Mont. 31, 277-P 
433. And see cases infra notes 5, 6. 


[a] Reduction of liability.—Where 
a contract for the sale of lumber in 
a certain yard gave the seller the 
privilege of reserving an indefinite 
amount for his own use, it was incum- 
bent upon him, when sued for breach 
of contract, to plead and prove the 
facts necessary to a reduction of his 
liability under the reservation. Rot- 
zien-Furber Lumber Co. v. Franson, 
123 Minn. 122, 1483 NW 253. 
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of sale is unenforceable® or that there has been a 
breach thereof by plaintiff, in which case the facts 
which constitute such breach must be alleged.® 
plea or answer is subject to the rules that it must 
be responsive to the allegations of the declaration or 
complaint,’ must be direct and certain in its allega- 
must state facts sufficient to raise an issue,? 
as by denying or stating faets which deny the exist- 
ence of conditions on which plaintiff relies for a re- 
covery;?° and where the facts alleged as a defense 
are peculiarly within defendant’s knowledge, he 
should set them out with particularity.11 A plea or 
answer of the destruction of the goods as an excuse 
for nondelivery must allege facts showing that the 
title had passed to plaintiff;1? and where the action 
is for failure to deliver goods of the proper quality a 
plea that under the contract all differences were to 
be settled by arbitration must not aver that such 


tions, ® 


Necessity of plea or answer gener- 
ally see Pleading § 198. 


5. Hutton v. Terrill, 255 Fed. 860; 
Poon Ver blinti2 O25Ni Ye) 5370 94 INGO 
490, 


[a] Failure to comply with stat- 
ute.—A failure to comply with the 
provisions of Cotton Futures Act §§ 
3, 4, requiring contracts of sale of 
cotton for future delivery to be in 
writing and stamped, is matter of de- 
fense, in an action on the contract, to 
be pleaded by way of answer. Hut- 
ton v. Terrill, 255 Fed. 860. 


6. Banning v. Murphy, 226 Pa. 568, 
75. AX 852. 
/ [a] Allegations held insufficient.— 
An affidavit of defense which alleges 
that the contract of sale provided for 
pig iron containing specific quantities 
of silicon, sulphur, phosphorus, and 
manganese, stating that the iron was 
not of the kind and quality provided 
for in the contract, but not stating to 
what extent it varied as to the ingre- 
dients named, is insufficient. Banning 
v. Murphy, 226 Pa. 568, 75 A 852. 


7. La Moine Lumber, etc., Co. v. 
Kesterson, 171 Fed. 980; P. B. Yates 
Mach. Co. v. Taylor, 215 Ala. 311, 110 
S 396. 

[a] Matter pertinent to amount of 
recovery.—In an action for breach of 
a contract for the sale of lumber, a 
special defense by separate answer 
alleging that plaintiff's aSsignor 
fraudulently graded lumber shipped 
under the contract, because of which 
defendants rescinded and thereafter 
sold the lumber to others, and that 
the total amount cut, which in any 
event was sold under the contract, 
was but four million feet and was of a 
value of no more than twelve dollars 
and fifty cents per one thousand, is 
relevant to the amount of plaintiff's 
recovery, if any, and is therefore not 
demurrable. La Moine Lumber, etc., 
Co. v. Kesterson, 171 Fed. 980. 


{b] Plea held demurrable.—A plea 
that retention of the property after 
a stated time would void all contracts 
of warranty is demurrable in an ac- 
tion for breach of contract to furnish 
a machine in a described condition as 
not being an answer thereto. P. B. 
Yates Mach. Co. v. Taylor, 215 Ala. 
311, 110 S 396. 

Responsiveness of plea or answer 
in general see Pleading § 222. 


8. Roberts v. Andrews, 15 Pa. Su- 
per. 305 {aff 23 Pa. Co. 99]. 

[a] Allegations held insufficient.— 
An affidavit of defense, in an action 
for breach of contract to deliver cer- 
tain goods at a fixed price, which al- 
leged that plaintiff was notified of 
defendant’s refusal to. deliver. the 
goods on.June 16, that on June 15 the 
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arbitration was 
Where, a 
Such 


and defendant’s 


still is ready for 


goods were not worth more than a 
certain sum, and that on June 23 they 
were not worth the sum averred by 
plaintiff, is insufficient, as it denies 
the correctness of the damages claim- 
ed in language which is vague, uncer- 
tain, and evasive. Roberts vy. An- 
drews, 15 Pa. Super. 305 [aff 23 Pa. 
Co--99]. 


{b] Price paid for substitute.— 
Where the affidavit of defense goes to 
the entire claim in an action for dam- 
ages by a purchaser, who, on failure 
of the seller to deliver the articles, 
goes into the market, and gets a sub- 
stitute, it is enough to state that the 
price paid for the substitute was 
above the market price, without stat- 
ing the market price. Hamilton v. 
Kirby, 199 Pa. 466, 49 A 214. 


Certainty of plea or answer gen- 
erally see Pleading § 221. 


9. Lehrkind v. McDonnell, 51 Mont. 
843, 153 P 1012; Marlboro Cotton 
Mills v. O’Neal, 114 S. C. 459, 103 SE 


{a] Answer held _ sufficient.—An 
answer, admitting the execution of the 
contract, but denying the allegation 
that defendant seller defaulted by a 
failure to deliver according to its 
terms, alleging his failure was be- 
cause of plaintiff's refusal to accept, 
is sufficient to raise an issue. Lehr- 
kind McDonnell, 51 Mont. 343, 153 
Py L012; 


[b] As to execution of contract.— 
An answer admitting execution of a 
contract of similar nature and tenor 
to the copy attached to the complaint, 
questioning only whether the copy 
attached was correct, does not put in 
issue the execution of the contract, 
but merely the correctness of the 


copy. Marlboro Cotton Mills v. 
O’Neal, 114 S. C. 459, 103 SE 781. 
10. Monk v. Magee Carpet Co., 69 


Pa. Super. 436; Springman v. Hei'd- 
brink, (Tex. Civ. A.) 233 SW 310. 


[a] Allegations held  sufficient.— 
(1) In a buyer’s action for stipulated 
damages because of seller’s failure to 
deliver, an answer denying that the 
seller had broken his contract, alleg- 
ing that he had been at all times and 
was ready and willing to comply 
therewith, that buyer had extended 
the time for delivery, and that his 
failure to deliver was not due to any 
fault on his own part, but was caused 
by wrongful acts of the buyer, is not 
subject to general demurrer, even 
though it was inartistically drawn 
and contained portions subject to ex- 
ception, the facts alleged being suffi- 
cient to show that. buyer was not 
entitled to recover. Springman_ v. 
Heidbrink, (Tex. Civ. A.) 233 SW 310. 
(2) Where in.an action for breach of 
contract to deliver rugs, the statement 
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a condition precedent to suit.1% 


as an inducement to the statement of special 
damages, plaintiff alleges a contract with a third 
person to deliver to him a specified quantity of goods 
like that purchased from defendant and that defend- 
ant had notice thereof, a plea denying such contract 


notice thereof, as alleged, is bad, 


such matter being not traversable.** 

General issue.*® 
the general issue alleging a failure of the buyer to 
pay drafts for installments delivered as agreed and 
his removal from the state is sufficient to present the 
defense of abandonment of the contract by the Pu 
er by such acts.?° 

Plea of tender of delivery of the goods must allege 
facts sufficient to show that a tender was in fact 
made,?* and that defendant had always been and 


A notice attached to a plea of 


delivery,'$ and must also set forth 


sets forth the ‘difference between the 
contract price and the amount paid 
by plaintiff for rugs he bought, which 
he avers were of the substantial 
quality of those contracted for, an af- 
fidavit of defense denying such aver- 
ment and stating that plaintiff could 
have purchased in the open market 
tapestry and velvet rugs similar in 
quality, but, instead of doing so, he 
purchased, Axminster and Wilton 
rugs of a different quality and much 
higher price than those contracted for 
is sufficient. Monk v. Magee Carpet 
Co., 69 Pa. Super. 436. 


11. Dixie Guano Co. ypippe Proc- 
ess Co., 28 Del. 277, 92 me 1013 


[a] Thus, where the dickwation or 
a contract of sale, providing for sus- 
pension in case of fire or other un-— 
avoidable accident to the _ seller’s: 
works, etc., alleges that performance: 
was not prevented by fire or other 
unavoidable accidents or contingen- 
cies beyond the seller’s control, a plea 
that the seller was prevented from 
fulfilling (the contract by contingen-- 
cies beyond its control is insufficient, 
since he should set out such con- 
tingencies as fully as circumstances: 
will reasonably permit. Dixie Guano: 
Co. v. Alpha Process Co., 28 Del. 277, 
920 AY 1013. 


12. Scott v. King, 12 Ind. 203. 


13. Hudmon v. Cuyas, 57 Fed. 355, 
6 CCAS ST: 


14. Robertson v. Hayes, th ee 
Q. B. (Ont.) 293, 296. 


“Mere inducement to the statement 
of special damage is not 
traversable.”’ Robertson. v. Hayes, 
supra. 
15. 
876. ss 4 

16. Town vy. Jepson, 133 Mich. 673. 
95 NW 742. 


17. Jenkins v. Spedden, 136 Ma 
Gate PA AL 3.6. 


[a] Plea held not of tender.—In 
an action for nondelivery, a plea aver- 
ring that defendants offered to plain- 
tiffs ‘‘as many or more” of such goods 
“than plaintiffs were entitled to de- 
mand from them, but plaintiffs re- 
fused to accept same unless stilf 
more were delivered,” is not a plea of 
tender, but simply a plea setting up a 
reason for not delivering the goods. 
Jenene v. Spedden, 136 Md. 637, 111 


Plea of tender of specific article: 
generally see Contracts* §§ 881-883. 


18. Dorman vy. Elder, 38 Blackf. 
(Ind.) 490; Miller v. McClain, .10 
Yerg. (Tenn.) 245; Tiernan v. Na-- 
pier, Peck (Tenn.) 212; Stinson v.. 
Branigan, «10. U. C._Q@.B. (Ont.)) 2105 
Fee v. Gibson, 3 U. C. Q. B. (Ont, )» 


See generally Contracts §§ 872— 
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the quantity tendered,’® and that they were of the 
kind or quality contracted for,?° and if plaintiff re- 
jected the goods tendered, that he did so without a 
sufficient reason or excuse therefor.?} 


Fraud.?? As in other actions for breach of con- 
tract?® as a general rule, fraud as a defense must be 
specially pleaded,?* and the allegation thereof must 
be specific in its averments.25 A plea of fraud of 
the buyer in falsely representing the market value 
of the goods, should positively and definitely state 
both the value as falsely represented and the true 
value.2®° A mere averment that the price which the 
buyer agreed to pay for the article was lower than 
the market price is not good as showing plaintiff’s 
misrepresentation concerning it, or an intention to 
deceive.?? 


Modification or rescission.2® A modification of 
the contract must be specially pleaded if relied on 
as a defense.*° A plea that the time of delivery was 
extended is not good unless it is alleged that the 
extended time has not elapsed or that delivery has 
been made.*® A plea averring rescission of the con- 
tract by the parties and return of the property by 
plaintiff, without averring a release of damages for 
breach prior to rescission, is insufficient.24 A plea 
by defendant that he had cancelled the contract be- 
cause of war, which he had an option to do under 
the contract, need not further set out that the war 
proximately prevented the fulfillment of the con- 
tract,?? but such a plea must allege a reason for any 
delay in cancellation after war had been declared,** 
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or must allege facts to show that the cancellation was 
within a reasonable time.?* An answer setting up a 
rescission of the contract and a breach by the buyer 
of the conditions as to payment is not objectionable 
because the defenses are inconsistent.*° 


[§ 1119] ¢c. Set-off, Counterclaim, and Cross Com- 
splaint.*° In accordance with general rules,*’ a set- 
off or counterclaim in such action must be specially 
pleaded.*® A plea of set-off in an action for the 
seller’s nondelivery should allege an offer by de- 
fendant to deliver to plaintiff the goods contracted 
for;?® and an allegation of such a plea that the sell- 
er stood ready to deliver the goods, imports both 
ability and willingness to do so.4? An answer, ad- 
mitting the contract, but denying that the seller de- 
faulted, alleging that he did not deliver because of 
plaintiff’s refusal to accept, and asking judgment, 
after tendering the balance due the buyer of his 
cash payment, after deducting defendant’s damage, 
with interest and costs, is sufficient as a counterclaim 
to entitle him to the relief claimed. But an an- 
swer which seeks to recover a part of the damages 
which defendant had been compelled to pay to a 
third person, from whom the property was originally 
purchased, because of the common fraud of plaintiff 
and defendant in inducing such sale, is insufficient.*” 
A cross complaint alleging a modification of the orig- 
inal contract of sale, and that plaintiff agreed to 
assume full responsibility for the successful opera- 
tion of the articles to be delivered under the modi- 
fied agreement, but not alleging that any of the 


{a] Special plea.—Readiness of de- 
fendant to deliver must be epeally 


pleaded. York Vv. Newland, 
Humphr. (Tenn.) 330. . 
19. Dorman v. Elder, 3 Blackf. 


(ind.) 490. 

{a] Setting apart.—In an action 
for nondelivery of goods worth a cer- 
tain sum by a specified time, a plea 
in bar that the goods were set apart 
and that plaintiff failed to atten‘, 
should allege the quantity so set 
apart, and that they were left at the 
proper place for plaintiff. Dorman v. 
Elder, 8 Blackf. (Ind.) 490. 


20. Bradley v. King, 44 Ill. 339. 


21. Robertson v. Hayes, 15 U. C. 
Q. B. (Ont.) 293. 


{a] Whus, where the declaration 
alleges that plaintiff had contracted 
with one R to deliver to him two hun- 
dred firkins of butter, of which de- 
fendant had notice; and in considera- 
tion that plaintiff would employ him 
to procure said butter for plaintiff, 
to deliver in performance of plain- 
tiff’s contract, defendant promised to 
use due diligence in endeavoring to 
procure the same, but that although 
defendant procured seven firkins for 
plaintiff, he did not use ‘due diligence 
to procure the rest, a plea that de- 
fendant offered to deliver to plaintift 
the said seven firkins, but plaintiff re- 
fused to accept them, without alleg- 
ing that they were rejected without 
any reason and capriciously, is bad 
as a defense to his default in not de- 
livering  the_ rest. Robertson  v. 
Hayes, 15 U. C. Q. B. (Ont.) 293. 


22. Pleading frand generally see 
Fraud §§ 144-160. 

23. See generally Contracts §§ 894-— 
896. ° 


24. 
Go., 438 Cal. A. 597, 185 P 691. 
see cases infra note 25. 

{a] Thus in an action against a 
lumber company for its refusal to de- 


Ambrose v. Hammond Lumber 
And 


liver lumber to which plaintiff claimed 
to be entitled by virtue of an assign- 
ment of a credit for lumber given to 
plaintiff’s assignor, who had indorsed 
over to the lumber company a note 
received by the assignor from a third 
person, the defense of fraud in the 
inception of the note, etc, is .not 
available where not. pleaded. Am- 
brose v. Hammond Lumber Co., 43 
Cal. Ay 597-9185. PP 69l. 

25. Banning, Cooper & Co., Ltd. v. 
Murphy, 226 Pa. 568, 75 A 852; Lilien- 
thal v. Herren, 42 Wash, 209, 84 P 
829. 

[a] Answer held sufficient.—An 
answer alleging that plaintiffs, by 
mistake or with intent to deceive de- 
fendant, inserted an erroneous de- 
scription in the contract and induced 
defendants to sign the same, repre- 
senting that it contained the agree- 
ment of the parties, is a sufficiently 
specific allegation of the facts con- 
stituting fraud, as a valid defense. 
Lilienthal v. Herren, 42 Wash. 209, 
84 P 829. 
yy Ainsworth v. Roush, 109 Ill. A. 


[a] Allegation under videlicet of 
such facts is bad. Ainsworth v. 
Roush, 109 Ill. A. 299. 


27. Hart v.i Marbury, 82. Fla: 317, 
90 S 173. 

28. Plea or answer of modification 
er tet generally see Contracts 


29. Dupree v. First . Nat. 
(Tex, Civ. A.) 146 SW 608. 


[a] Thus one contracting to sell 
all the cattle of a specified brand, who 
asserts that it was understood that 
he should be required to deliver only 
the cattle subject to a mortgage, must 
present the same as a defense by 
proper pleading. Dupree v. First Nat. 
Bank, (Tex. Civ. A.) 146 SW 608. 


30. 
B. (Ont.) 457. 


Bank, 


Molson y. Bradburn, 25 U. C. Q. |- 


31. P. B. Yates Mach. Co. v. Tay- 
lor, 215 Ala. 311, 110 S 396. 


[a] Reason for rule.—Such pleas 
“are insufficient, as they aver no fact 
to prevent a recovery by plaintiff for 
damages for the breach of the con- 
tract alleged in the complaint.”  P. 
B. Yates Mach. Co. v. Taylor, 215 Ala. 
311, 313, 110 S 396. 


c2. Capital Fertilizer Co. v. Ash- 
Shiri aa at Age Co., 202 Ala. 92, 79 S 


33. Capital Fertilizer Co. v. Ash- 
craft-Wilkinson Co., supra. 


34. Capital Fertilizer Co. v. Ash- 
craft-Wilkinson Co., supra. 


$5. Bruce v. Burr, 67 N. Y: 237 
[aff 5 Daly 510]. 


Pleading inconsistent defenses in 
general see Pleading §§ 254-256. 


36. See also supra § 1109. 
87. See Pleading §§ 380-391. 


38. California Sugar, etce., Agency 
v. Penoyar, 16%. Cal. 274, 139 P 671. 


[a] Thus defenses, in an action to 
recover an advance made by plaintitf 
to defendants in connection with de- 
fendants’ contract to sell plaintiff 
lumber, that the amount of such ad- 
vance was offset by defendants’ dam- 
age through improper grading, and 
that plaintiff had refused to pay ‘de- 
fendants an amount due, thereby jus- 
tifying defendants’ failure to com- 
ply with the contract, are affirmative 
defenses which must be _ pleaded. 
California Sugar, etc., Agency v. Pen- 
oyar, 167 Cal. 274, 1389 P 671. 


39. May Hosiery Mills v. Munford 
Cotton Mills, 205 Ala. 27; 87 S 674. 


40. May Hosiery Mills v. Munford 
Cotton Mills, supra. 


41. Lehrkind v. McDonnell, 
Mont. 343, 153 P 1012. 


42. Noval v. Haug, 48 Misc. 198, 96 
NYS 708. 
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articles were actually delivered under such agree- 
ment, is insufficient to state a cause of action.*® 


[§ 1120] d. Replication or Reply and Subsequent 
Pleadings. General rules as to replication or re- 
ply,** particularly in actions for breach of, contract 
in general,*® apply.4® Thus, where defendant pleads 
an extension of time and that the contract was abro- 
gated, a replication, confessing that the time was 
extended, but denying that it was’ abrogated, and 
charging defendant’s breach of the modified contract, 
is sufficient;*7 but a replication, in such a ease, 
which does not traverse the plea as to extension of 
time, but attempts to show breach of a subsequent 
agreement to deliver without averring the period 
within which delivery was to be made, is insufficient 
as against an appropriate demurrer.*® 


Bill of particulars. General rules*® also apply as 
to bills of particulars.*° 


[§ 1121] e. Issues, Proof, and Variance—(1) Is- 
sues and Proof—(a) In General. General rules*? 
particularly in actions for breach of contract in gen- 
eral,°? apply as to issues and proof in an action by 
the buyer for breach of the contract of sale by the 

43. Mahana v. Los Angeles Engi- 


neering, etc ;-Co., 82 seCalyA., 710. 256 
Pe ADM 251. P1386. 


SALES 


ages for breach of a condition made 


[55 C.J.] 1131 


seller.°* In accordance with such rules plaintiff 
can recover only on the theory or cause of action set. 
forth in his complaint,** or on proof of either of 
several distinct causes of action;®® and hence, if 
plaintiff declares on an original contract of sale, he 
cannot recover for breach of an extended or substi- 
tuted contract.®® Plaintiff can recover only on proof 
of all material allegations necessary to constitute the 
cause of action alleged,®’ such as that plaintiff was 
ready and willing to receive the goods and pay for 
them according to the terms of the contract,®* or 
of a waiver of such condition.®® The buyer’s ability 
to pay for the goods need not be proved where no 
such defense is pleaded and the buyer alleges and 
proves the seller’s refusal to perform, and that the 
seller by such refusal actually prevented perform- 
ance by the buyer.®° If the buyer elects to plead 
default and repudiation of the contract by the seller 
on a specified day, he waives previous defaults.*? 


Admissibility of evidence under pleadings. Such 
evidence only may be admitted as conforms to the 
pleadings and issues tendered by the pleadings.® 
An allegation that by reason of the nondelivery 


plaintiff pleads that he had rescinded [a] Thus, under a contract by 
the contract, he cannot recover dam-| defendant, a manufacturer of auto- 
mobiles, to deliver cars on orders 


from plaintiff f. o. b. Detroit, te 
be paid for on or before such de= 
livery, plaintiff cannot recover for 


\ “ai ath on the purchase of the property, 
eae Ber ca NEE he hg sar which he retains. Meinershagen v. 
45. See Contracts §§ 898-904, Taylor, 169 Mo. A. 12, 154 SW 886. 
46. See infra notes 47, 48. Poa eaene plaintiff none the aes 

in endant was not in defau unti e 
Ss Gan Se ea POO. a eaited to. malice delivery after trans- 

‘i , portation facilities became available 
48. Long v. Addix, supra. in 1919, which was such’an unrea- 
49. See Pleading §§ 885-918. sonable time after execution of the 
50. See infra this note. contract in 1916 that defendant was 
Pp hie arhiere. Mica detion “for no longer required to perform, plain- 

’ > tiff cannot recover on the theory 


breach of contract to deliver merchan- 
dise, the defense of inability to per- 
form on account of war conditions is 
not provable under defendant’s ‘de- 
nials, on plaintiff's motion for bill of 
particulars, defendant should be di- 
rected to furnish particulars as to 
dates when defendant’s mills were 
short of coal, etc., dates of further 
government orders, ete. Alsberg v. 
Crompton Richmond Co., 172 NYS 157. 


51. See Pleading §§ 1144-1186. 


52. See Contracts § 906; Damages 
§§ 320, 321. 


52. See cases infra notes 54-78. 
[a] Issues not to be considered.— 
Where, in an action for breach. of 


contract to sell and deliver cattle, the 
evidence shows that defendant had 
authority to sell the cattle, the is- 
sue as to whether they were separate 
property of defendant’s wife should 
not be considered. Gibbens v. Hart, 
(Tex. Civ. A.) 117 SW 168. 


54. U. S.—Moffit-West Drug Co. v. 
Byrd, 92 Fed. 290, 34 CCA 351 [rev 1 
Ind. T. 612, 43 SW 864]. 

La.—Calumet Powder Co. 
zende, 3 La. A. (Orleans) 282. 

Mo.—Laclede Constr. Co. v. Tudor 
Iron Works, 169 Mo. 137, 69 SW 384; 
Meinershagen v. Taylor, 169 Mo. A. 
12, 154 SW 886. 

Mont.—E. B. Ryan ee v. Russell, 
52 Mont. 596, 161 P 307 

Nebr.—Traver v. duiaefie, 33 Nebr. 
531, 50 NW 683. 

N. Y.—Brocia v. Romeo, 240 N. Y. 
233, 148 NE 331. 

Or.—Hinton v. 
440, 177 P 59. 

“Vt—Hill v. Smith, 32 Vt. 433. 


Wyo.—Black vy. Negros-Philippine 
Lumber (Co), 32: Wyo. 248, 231 §P 
398. 37 ALR 1487. . 


[a] Bule applied.— (1) 


v. Fa- 


Roethler, 90 Or. 


Where 


that defendant, by sale to anoth- 
er in 1916, had rendered himself un- 
able to perform before expiration of 
a reasonable time within which per- 
formance could have been demanded 
had facilities become available. 
Black v. Negros-Philippine Lumber 
hee 32 Wyo. 248, 231 P 398, 37 ALR 


55. Veitch v. V. B. Atkins Grocery, 


ete,, Co., 5 Ala. A. 444, 59 S 746 


[a] Thus plaintiff may recover on 
proof of either a substantive aver- 
ment that the seller had disabled 
himself from delivering, or that he 
had failed to deliver on the buy- 


er’s offer to receive and pay for 
the goods. Veitch v. V. B. Atkins 
Grocery, etc., Co., 5 Ala. A. 444, 59 
S ‘746. : 

56. Brocia v. Romeo, 240 N. Y. 
233, 148- NE 331; Hill v.. Smith, 32 
Vt. 433. 

[a] Tllustration.—Where, on a 


failure to deliver a portion of the 
goods in January as agreed, there 
was an extension of time as to the 
remainder followed by another 
breach in July, and plaintiff declares 
on the original contract, alleging a 
breach in January, proof can be made 
only of such damages as resulted 
from the nondelivery in January, 
and there can be no recovery of dam- 
ages based on the advance in price 
between January and July without 
setting forth in the complaint the 
enlargement of the contract. Hill v. 
Smith, 32 Vt. 433. : 


57. Southern Lumber Co. v. Ken- 
non Lumber Co., 29 Ga. A. 130, 114 
SE 60; Chicago Washed Coal Co. 
Ve Whitsett) 278 “ils 623)7 116° NE 
115; Laclede Constr. €o. v. Tudor 
ae Works, 169 Mo. 137, 69 SW 
384. 

58. Weinstein v. 
COnDm ecose Nes | 9 ber 
Tyson, 46 Pa. 286. 


Studebaker 
Robison vy. 


.trees, 


damages for failure to deliver, with- 
out proof that he gave shipning di- 
rections, and of his readiness to 
make payment, or of waiver of such 
condition. Weinstein v. Studebaker: 
Corp., 288 Fed. 963: 

59. Weinstein v. Studebaker Corp. Sei 
supra. 

60. 
v. Comensky, 
420. 

61. U.S. Lumber Co. v. Alexander 
Lumber Co., 86 Kan. 264, 120 P 368; 
Central Lumber Co. v, Arkansas Val- 


Grocery, etc., Co. 
43.5 Boles OWN, 


Consumers’ 
299 Mo. 


ley Lumber Co., 86 Kan. 131, 119 
1eAbayalle 

62. Pharr v. C. D. Kenny Co., 272 
Fed. 37 [certiorari den 257 U.S: 
648, 42 SCt 57, 66 L. ed. 415]; Kay 
v. Alabama Cotton, etc., Co., 211 Ala: 
454, 100 S 863; Traver v. Shaefle, 
33 Nebr. 531, 50 NW 683; Clayton 


v. Littlefield, (Tex. Commn, A.)- 244 
SW 509 [rev (Civ. A.) °194 SW 194]. 
And see cases infra this note. 


[a] Evidence held admissible. 
(1) Under plaintiff's allegation that, 
under the contract, he -was to re- 
ceive the same character of goods 
as previously purchased by him of 
defendant, it is proper to admit in 
evidence letters written by the par- 
ties before the contract was made 
showing the character of goods nre- 
viously purchased. Cooper vy. Webb, 
(Tex. (CivevADe 257 SW vbo lb iC2) sis 
der a declaration ‘for breach of a 
contract of sale of No. 2 coin, ev- 
idence is admissible of a contract 
of sale which does not specify the 
grade, or any particular lot of corn, 
where there is no evidence to show 
that, when corn is purchased, it does 
not mean good merchantable corn of 
the prevailing grade, which is shown 

Kunder v. Smith, 45, 
WL: As (3) A declaiation for 
breach of contract to deliver fruit 
alleging that it was repre-~ 
sented that certain seedlings would 
bear a large white peach, good sell- 
ers. and defendant furnished such 
seedlings of a poor variety, justifies 
proof that, although such seedlings 
were delivered, they bore a worth- 
less peach. Long v. Pruyn, 128 Mich. 
57, 87 NW 88, 92 AmSR 443. (4) 
In an action for breach of contract 
to deliver a certain eighty-eight 


’ 
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plaintiff was prevented from carrying on his busi- 
ness is sufficient to render admissible proof that 
plaintiff attempted to procure the goods elsewhere 
In an action of assump- 
sit for breach of the sales contract® 
show that his signature to the order was obtained 
by fraudulent misrepresentations as to its contents, 
in avoidance of his obligations as stated in the or- 
der;°° and where evidence in such action shows that 
the seller retained the purchase money paid, under 
the buyer’s count for deceit it is permissible for him 
to show material representations made by the sell- 
er’s agent as to quality, and their falsity.°¢ 
dence of a waiver by defendant of a tender or offer 
of performance on the part of plaintiff is admissible, 
although the waiver was not alleged in the com- 


but was unable to do so.%3 


plaint.°7 
As to defenses. 


bales of cotton alleged to be of es- 
timated weight of “to wit, 500 
pgunds,” proof of the actual weights 
of the cotton involved is authorized. 
Kay v. Alabama Cotton, etc., Co., 211 
Ala. 454, 100 S 863. (5) Evidence 
of a subcontractor’s knowledge of 
_the seller’s contract with the gov- 
ernment at the time the contract 
was entered into is admissible un- 
dér the seller’s allegations that he 
knew of such contract and agreed 
to; deliver all the hay required by 
jt. Edmondson v. Huning Mercan- 
tile Co., (Tex. Civ. A.) 2838 SW 264. 


{b] Evidence held inadmissible.— 
(L) Where the complaint fails to al- 
lege that the seller had notice of 
an intended resale, evidence that the 
seller had knowledge of a resale, 
and as to expenses of purchasing 
other goods to fill the contract of 
resale, may be rejected. Hagan Gro- 
cery Co. v. Nobles, 26 Ga. A. 394, 106 
SE 807. (2) In an action of as- 
sumpsit for breach of contract for 
failure to deliver certain consign- 
ments of grapes, evidence as to the 
quality of the grapes, and their con- 
dition when they were received, is 
not admissible where plaintiff's state- 
ment raised the single question of 
delivery; breach of warranty not 
having been alleged, he will not be 
permitted to introduce evidence of 
such breach. Di Cencio v. Di Filippo, 
80 Pa. Super. 415. (3) Where plain- 
tiff alleged* that defendant agreed to 
sell to him one thousand tons of 
steel rails at fifty-four dollars per 
ton, and that he thereafter resold 
them to another party at fifty-six 
dollars per ton, and transferred this 
order to defendant in consideration 
of defendant’s promise to pay him 
two dollars per ton commission, ev- 
idence that, when he entered into 
a former contract for the resale to 
the same party of six hundred tons 
of rails, purchased by him from de- 
fendant, the order for which he 
transferred to defendant, with a sim- 
jlar understanding as to commission, 
defendant gave him the same price 
on the further lot of one thousand 
tons for such party, stating that the 
latter was plaintiff's customer and 
defendant would protect him, was 
improperly received, as plaintiff fail- 
ed to prove the cause of action al- 
leged in the complaint. Finch _v. 
15 ob. hoster’ Co; 197 Apps “Div. 172, 
188 NYS 727 [mod on other grounds 
O39 N. Y. 619) 135 NH 943]. 


ie In absence of motion for 
specific statement a complaint, in an 
action for failure to deliver cattle 


Defendant can rely only on such 
matters of defense as have been put in issue by his 
plea or answer ;°*® and hence, where the contract was 
to’ furnish plaintiff with all the goods required by 
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* plaintiff may 


Byvi- 
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him in his business, the seller cannot show that 
plaintiff did not act in good faith in ordering goods 
unless such defense is pleaded.°® But where the stat- 
ute requires the buyer in certain cases to give notice 
of the time when he will receive the goods, the seller 
may avail himself of a want of notice without plead- 
ing facts to bring his case within the statute.’° 

As to damages. 
the issues and proof on the question of damages.’ — 
Evidence of damages may be excluded under an al- 
legation thereof as a mere conclusion;**® but the 
fact that the complaint alleges in a general way the 
various elements of damage, and demands damages 
in a lump sum, without stating separately the loss 
sustained on each of the specific items, does not limit 
the proof to a specific item of damage.** 


General rules‘? also apply as to 


If loss of 


profits to be obtained on resale is claimed as dam- 


according to a contract of sale, set- 
ting forth in a general way the ex- 
pense and, loss occasioned, is suf- 
ficient to admit testimony as to ex- 
penses incurred by plaintiff in pre- 
paring a pasture, and employing men 
to search the range for the cattle. 


Farrer v. Caster, 17 Colo. A. 41, 67 
d=) Slit 
63. Skagit R., Coriv.n Cole; 


etc., 
QU aS. :5i ye cometh Orie 


64. See Assumpsit, Action of §§ 
2, 6; Contracts  § 790. 
65. Spalding Mfg. Co. v. Larren, 


LGV A La PARTS S95 Witid eS Or Le 


66. Spalding Mfg. Co. v. Larren, 
supra. 

67. Lompoc Produce, etc., 
Browne, 41 Cal. A. 607, 183 P 
Woolner v. Hill, 93 N. Y. 576; 
v. Bache, 186 Pa. 343, 40 A 484. 


[a] Thus, where defendant Sell- 
er claims that plaintiff buyer had 
breached the sales contract, plaintiff 
may show that defendant’s own tes- 
timony established a waiver of the 
alleged breach, although waiver was 
not pleaded. Lompoc Produce, etc., 
ce: ah Browne, 41 Cal. A. 607, 1838 

166. 


68. 
Agency v. 
L319) PSIG tai: 
Lumber Co., 
691. 

Mo.—Consumers’ Grocery, etc., Co. 
Np eeai nae 299 Mo. 48, 252 SW 


Mont.—Hanlon We 
Mont. 31,927 Bi4335 


N. Y.—Dobbins v. Pratt Chuck Co., 
242 N. Y. 106, 151 NE 146. 


Tenn.—York v. Newland, 
Humphr. 330. 


[a] Act of God as excuse for the 
seller’s nondelivery of animals sold 
cannot be relied on as a defense when 
not pleaded as such. Hanlon v. Man- 
ger, 85 Mont. 31, 277 P 438. 


[b] That plaintiff was not ready 
and: able to perform cannot be urged 
as a defense where there is no such 
issue made by the pleadings, de- 
fendant seller pleading merely a re- 
scission. Consumers’ Grocery, etce., 
Co. v. Comensky, 299 Mo. 48) 252 
SW 420. 


[ec] That contract was canceled 
for failure to make payments can- 
not be made under a defense that 
there was no obligation to deliver 
particular goods under the contract. 
Dobbins v. Pratt Chuck Co:, 242. N. 


Comerve 
166; 
Clark 


Cal.—California Sugar, etce., 
Penoyar, 167 Cal. 274, 
Ambrose v. Hammond 
S3OnC als AG OO spl Sone 


Manger, 85 


10 


ages, proof must be made of the purchase price and 
the price at which the goods were resold;*® and it 
has been held that in such a case the buyer must 
prove either the market value of the goods at the 


Y. 106, 151 NE 146. 
Plea or answer see supra § 1118. 


69. New York Cent. Ironworks 
COU. Ue Sip Radiators Gow el 74aeNe 
Y. 331, 66 NE 967. 


gio Vance vy. Jones, Peck (Tenn.) 


329 
71. See Damages §§ 320, 321; 
Pleading §§ 1144-1186. 
72. See cases infra this note. 
[a] ‘Contract price.—Where the 


buyer’s pleadings allege the sale of 
glass to be delivered at its place 
of business for a stipulated sum, 
which allegations are not denied, 
and the agreed statement of facts 
shows a purchase as alleged, and 
that one piece of glass was broken 
and worthless and was refused, and 
that on notification by the buyer 
the seller shipped another piece of 
glass at an invoice price, which the 
buyer paid, the buyer, whose action 
is based on the seller’s contract for 
safe delivery is entitled to recov- 


er the contract price, without re- 
gard to the seller’s negligence in 
packing the glass for shipment. 


Texas Glass, etc., Co. v. Darnell Lum- 


Der Corp. J .Chex2)Giv, LA.)eel Sbimsiwe 
73. Caswell v. McCall, (Tex. Civ. 


A.) 163 SW 1002. 


_Allegation of damages as conclu- 
sion see supra § 1117 note 76[c]. 


74 Goldstein v. J. W. Carter Co., 
157 Wash. 405, 288 P 1063. 


[a] Market price at other points. 
—In a buyer’s action for breach of 
a contract to sell coal to be deliv- 
ered “f. 0. b. cars, mines,” an aver- 
ment that, through the seller’s fail- 
ure to deliver the coal as agreed, 
the buyer was compelled to! go in 
the market and buy the same kind 
of coal at a certain designated cost, 
is all that the -buyer is required 
to allege in order to prove the mar- 
ket value of the coal at any other 
point than the mines. Mindlin vy. 
Q’Boyle, 283 Pa. 352,,129 A’ 81: 


75. Armeny v. Madson, etc., Co.? 
111 Tll. A. 621; Simmons v. Nerth- 
western Junk Co., 124 Wash. 61, 213 
P 485. 

[a] Evidence of loss of profits on 
resale in Orient is inadmissible in an 
action for breach of contract to de- 
liver in Seattle, where it is alleged 
that the materials “were of the mar- 
ket value of per ton at the 
time and place of delivery,” etc.,-no 
special damages being alleged. Sim- 
mons:v. Northwestern Junk Co., 124 
Wash. 61, 213 P 485. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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time and place of delivery, or that the seller had 
knowledge of the resale at the time of the original 
In an action for failure to deliver, if no spe- 
cial damage is alleged, plaintiff’s proof of general 
damages is necessarily directed to establishment of 


sale.7® 


the market price of the goods;*? 


existence of a market for such goods is alleged, so 
that the buyer’s measure of damages is the difference 
between the price and the market value at the time 
of delivery, evidence of what the buyer actually paid 
for similar goods on the market is inadmissible to 
establish the market value or fix his measure of dam- 


ages.7§ 


[§ 1122] (b) Under General Issue or General De- 


nial.“® Under the general issue 


prove as a defense pro tanto that plaintiff accepted 
part of the goods before the day fixed for delivery.®? 
Under a general denial the seller may introduce 
evidence to disprove and overcome any essential fact 
on which the buyer relies as constituting the cause 
of action or breach for which the action is brought,°! 
such as that the original draft of the contract had 
never been accepted by either of the parties;°? and 
for the purpose of showing that the contract set up 
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and where the 
parties to the 
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that subsequent to the alleged sale plaintiff contract- 
ed to purchase the same goods on terms different 
from those alleged in the complaint,** or that a 
broker by whom the contract was signed failed to 
report the sale to defendant for its confirmation, as 
required by the rules of an association to which the 


contract belonged as members.*+ 


Where the petition alleges that plaintiff was at all 
times willing to perform, and accept, and pay for the 
goods, but that defendant failed and refused to per- 
form, which allegations are denied by defendant, 
evidence on his behalf that he tendered the goods 


to plaintiff’s agent at the time provided, and of the 


defendant may 


by plaintiff was never made, defendant may prove 


76. Southern Lumber Co. v. Ken- 
non Lumber Co., 29 Ga. A. 130, 114 


SE 60; Hagan Grocery Co. v. Nobles, 

26 Ga. A. 394, 106 SE 807. 

afi Goldstein v. Arkell, 164 NYS 
78. Strohmeyer, etc., Co. v. Hart- 


ley Silk Mfg. Co., 130 App. Div. 102, 
114 NYS .287. 


79. Generally Contracts) § 
872-875; 


Sitti Shans 
1177-1183. 


80. Robinson v. Batchelder, 
H. 40. 


81. Gafner v. Nelson, 66 Colo. 586, 
185 P 338; Williams v. Louisiana 
Lumber Co., 105 La. 99, 29 S 491. 


[a] Thus, where, in a buyer’s ac- 
tion for the seller’s breach of con- 
tract properly to care for and feed 
cattle prior to delivery, the buyer 
alleges that the poor condition of 
the cattle at the time of delivery was 
due to lack of care, the seller could 
show under a general denial that 
the poor condition was due to dehorn- 
ing by buyer and subsequent expo- 
sure to storm. Gafner v. Nelson, 66 
Colo. 586, 185 P 338. 


[b] Special plea by defendant 
that the lumber which was the con- 
sideration of the violated contract 
had declined in value does not limit 
the defense to such ground, where 
-defendant specially denied all respon- 
sibility, and, by so denying, put at 
issue plaintiff's action on the _ con- 
tract setting forth the different 
grades of lumber. Williams v. Loui- 
siana Lumber Co., 105 La. 99, 29 S 
491. 

82. Empson Packing Co. v. Lamb- 
Davis Lumber Co., 112 Wash. 75, 191 
PeSoas : 

[a] Letters between the. parties, 
showing that the original draft of 
the contract had never been accepted 
by either of the parties, is admissi- 
ble under a general denial. Empson 
Packing Co. v. Lamb-Davis Lumber 
Co. tiZ Washy (oye2 0d Pos ss3. 


see 
Pleading 


4 N. 


83. Davis v. McCrocklin, 34 Kan. 
218, 8 196. 

84. Floresville Oil, etc., Co. v. 
Texas Refining Co., 55 Tex. Civ. A. 


78, 118 SW 194. 


85. Ford v. Lawson, 133 Ga. 237, 
65 SE 444. 


86. See Pleading §§ 1187-1211. 


197, 18 SE 534; 


87. See Contracts §§ 907-925. 


88. Conn.—Kellogg v. Denslow, 14 
Conn. 411. 


Ill.—Driggers v. Bell, 94 Ill. 223. 
Md.—Hoke v. Wood, 26 Md. 453. 


Mo.—Barber v. Ozark Impr. Co., 
131 Mo. A. 717, 111 SW 846. 


Nebr.—Krebbs v. Holway, 58 Nebr. 
65, 78 NW 397%, 


Tex.—Flores v. Smith, 66 Tex. 115, 
18 SW 224. 


[a] Allegations of failure to de- 
liver cattle on demand, according to 
the contract of sale, are not sustained 
by evidence of a failure to return 
earnest money paid on an agreement 
at the time of purchase that, if con- 
ditions to be subsequently ascer- 
tained should prove unsatisfactory, 
the earnest money would be refund- 
ed. Krebbs v. Holway, 58 Nebr. 65, 
78 NW 397. 


89. Farmers’ Cotton Oil, etc., 
v. Ward, 170 Ala. 491, 54 S 513. , 


[a] Variance held immaterial.— 
An objection of variance because the 
complaint alleged that the purchas- 
er “accepted” the contract of sale, 
while the proof showed that he signed 
a duplicate contract and delivered it 


Co. 


to the seller, was  hypercritical. 
Farmers’ (Cotton; Oil,..ete:,. Co, v. 
Ward, 170 Ala. 491, 54 S 513. 

90. See cases infra this note. 

[a] Variance held material be- 
tween: (1) Declaration on an oral 


sales contract, and proof of a writ- 
ten contract. Southern Cotton Oil 
Co, v. Farkas,., 23. Ga. A.: 413, 98 SE 
411. (2) Allegation of breach of ver- 
bal representations and warranties, 
and proof of a written contract, set 
up by defendant seller, which the 
buyer claims he signed in ignorance 
of its contents, and through fraud 
practiced by the seller’s agent. 
Southern Gas, ete., Engine Co. v. Pe- 
veto, (Tex. Ciy. A.) 150 SW: 279. (3) 
Allegation of a written contract to 
sell and purchase, and evidence of a 
written offer, with parol evidence of 
alleged acceptance, even assuming 
that parol evidence was admissible 
for such purpose. Glens Falls Lum- 
ber Co. v. Ryerson, 175 App. Div. 769, 
162 NYS 427. 


91. Robinson Consol. Min. Co. v. 
Johnson, 13 Colo. 258, 22 P 459, 5 
LRA 769; Shomo y. Ransom, 92 Ga. 


Mixer v. Williams, 17 


agreed quality, and that he refused to accept them, 
is admissible, although there was no plea of tender.*® 


[§ 1123] (2) Variance. As in other civil ac- 
tions,®® particularly in actions for breach of con- 
tract,87 a material variance between the pleadings 
and the proof is fatal to plaintiff’s right of recoy- 
ery,®® as where there is a material variance in regard 
to the existence,®® form,®® and nature or terms?! 
of the contract.of sale, the subject matter of the con- 
tract,°? the time of delivery,®?* the place and mode 
of delivery,°* the quantity of goods to be delivered,®* 


Vt. 457. 


[a] Variance held material be- 
tween: (1) Allegation of breach of 
written agreement, and proof of 
breach of subsequent modification. 
1. B. Ryan Co. v. Russell, 52 Mont. 
596, 161 P 307. (2) Allegation of un- 
conditional sale, and proof of condi- 
tional sale. Shomo v. Ransom, 92 
Ga. 97, 18 SE 534. (3) Complaint 
based on an original contract of sale, 
and proof of a new contract and 
breach thereof. Bailey v. Elm City 


Lumber Co., 167 App. Div. 42, 154 
NYS 281. 
[b] Variance held immaterial.— 


Where the declaration alleges a con- 
tract to sell “fa crop of barley, sup- 
posed to be about nine hundred bush- 
els,’ and the one produced in evi- 
dence is to sell “a crop of barley, 
about nine hundred bushels,’ there 
is no material variance. Coonley v. 
Anderson, 1 Hill’ CGN7AY.)2519: 


92. Kellogg v. Denslow, 14 Conn. 
411; Flores v. Smith, 66 Tex. 115, 18 
SW 224, 3 


93. Hickock v. Hoyt, 33 Conn. 553; 
Kellogg v. Denslow, 14 Conn. 411; 
Driggers ‘v. Bell, 94 Ill. 223;'*Ban- 
nister v. Weatherford, 7 B. Mon: 
(Key)! 21. 


94. Clark v. Todd, 1 D> Chipm: 
(Vt.) 213; Samuel v. Darch, 2 Stark. 
60, 8 ECL 316, 171 Reprint 572: _And 
see cases infra this note. 


[a Variance held immaterial.— 
(1) Where the declaration alleges a 
promise to deliver goods at the sign- 
post in ‘Winchester Old Society” and 
the proof is a writing promising to 
deliver the same at the sign-post in 
“Winchester Center,’ there is no 
variance if it appears by other evi- 
dence that the places named are one 
and the same. Andrews v. Williams, 
11 Conn. 326. (2) Although the con- 
tract alleged as legally construed 
calls for delivery at one place and 
the one proved calls for delivery at 
another place, there is no variance 
if the parties themselves have con- 
strued the contract as requiring the 
delivery to be made at the latter 
place. Bloom v. Americus Grocery 
Co., 116 Ga. 784, 43 SE 54. 


95. Touart v. Yellow Pine Lumber 
Co., 128 Ala. 61, 29 S 4; Seibert v. 
Bach, 36 Ill. 195; Davidson v. John- 
son, 31 Ill. 523; Mastin v. Toncray; 
3 Ill, 216; Hoke v. Wood, 26 Md. 453. 
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the price,®® or mode or terms of payment,®? and the 
But the variance should 
not be regarded as material if the allegations and 
proof substantially correspond,®® or the variance is 
not of such a character as to prejudice or mislead the 
If the proof corresponds to the 
sale as construed by the parties, there 
is no variance, although it does not conform to what 
would be the legal construction of the terms of the 


nature or rule of damages.?® 


adverse party. 
contract of 


contract as alleged.” 
[§ 1124] 8. Evidence*—a, 


tract generally,® 


[a] Wariance held 
Where the complaint alleges an 
agreement to sell a certain number 
of twelve and one-half “pound kilo” 
boxes of apricots, but the written 
contract calls for a certain number 
of twelve and one-half “kilo” boxes 
of apricots, and the uncertainty of 
the complaint is not attacked by de- 
murrer or objection to evidence, a 
finding of the trial court in regard to 
capacity in accordance with the con- 
tract by rejecting the word “pound” 
is proper, the variance not being fa- 


immaterial. 


tal. Ellsworth v. Knowles, 8 Cal. A. 
630, 97 P-€690. 
[b] In New York it-has been held 


that such a variance as to quantity 
is not ground for setting aside a ver- 
dict for plaintiff, unless defendant 
was misled by the misdescription. 
Potter v. Hopkins, 25 Wend. 417 (vari- 
ance between one thousand bushels 
of wheat and six hundred or seven 
hundred bushels). 


96. Trunkey v. Hedstrom, 131 Ill. 
204, 238 NE 587 [aff 338 Ill. A. 397]. 


[a] Variance held immaterial.— 
Where the declaration on a contract 
ito deliver specific articles does not 
state the value, but the proof is of 

.a contract to deliver the same arti- 
cles “of the value of 75 dollars,” there 
is no material variance. Andrews v. 
Williams, 11 Conn, 326. 


97. Metz v. Albrecht, 52 Ill. ‘491. 


[a] Variance held material.— 
Where the declaration alleges a con- 
tract for delivery in installments, 
payment to be made only when the 
whole quantity is delivered, and the 
proof is that payment was to be 
made for each installment as deliv- 
ered, there is a fatal variance, Metz 
v. Albrecht, 52 Ill. 491 


98. Gutter v. Mahoney, 175 NYS 
780. 
[a] As to different goods.—Where 


plaintiff alleges damages for failure 
to deliver goods known as No. 1772, 
and on trial shows an agreement for 
substitution of goods No. 1778, tes- 
timony showing the proper rule of 
damages as to No. 1772 is insufficient 
to show damages for failure to de- 
liver No. 1778. Gutter v. Mahoney, 
175 NYS ‘780. 


99. Nash v. Towne, 5 Wall. (U. S.) 
689, 18 L. ed. 527. 


U. S.—Nash v. Towne, 5 Wall. 
689, 18 L. ed. 527. 


Cal.—Lompoc Produce, ete., Co. v. 
Browne, 41 Cal. A. 607, 183° P 166. 


N. Y.—Potter v. Hopkins, 25 Wend. 
417. 


Or.—Schucking v. Young, 78 Or. 
483,158 P ‘803. 
‘Utah.—Farnsworth v. Holderman, 


Presumptions 
Burden of Proof—(1) In General. 
rules relating to pr esumptions® and burden of proof,* 
especially as applied in actions for breach of con- 
control the presumptions and bur- 


SALES 


and 
The general 
damages;1* and 


supplied himself 


3 Utah 381, 4 P 337. 
Va. 
129 SE 374, 


Wis.—Cody v. Bemis, 40 Wis. 666. 


[a]: Variance held immaterial be- 
tween: (1) Declaration of a sale for 
So much “in hand paid,’ and proof 
of a sale and payment by a Sight 
draft duly paid. Nash v. Towne, 5 
Wall. (U. S.) 689, 18 L. ed. 527. (2) 
Declaration on a contract for sale of 
wool declared on called for payment 
“f. o. b.,’”? which required placing ‘of 
goods free on board cars ready to go 
forward, and proof that the contract 
required payment on presentation of 
bill of lading. Fulton v. Grace, 143 
Va. 12, 129 SE 3874. (38) Allegation 
that plaintiff paid defendant for the 
goods, and proof that a third person 
indebted to plaintiff delivered goods 
to defendant in payment, and plain- 
tiff was given credit therefor. Cody 
v. Bemis, 40 Wis. 666. (4) Allega- 
tion that eight cars were to be de- 
livered, and a contract calling for 
four cars where the contract further 
provides for a repeat order. Blair 
v. Turner, 168 NYS 660. 


2. Bloom v. Americus Grocery Co., 
116 Ga. 784, 48 SE 54. 


143 Va. 12, 


8. See Evidence §§ 25-88. 

4 See Evidence §§ 13-24. 

5. See Contracts §§ 926-959. 

6. See cases infra this’ section; 


and infra § 1125. 


[a] Thus, where a_ corporation 
wrote to a person that it would, ‘‘con- 
ditions permitting,’ supply him with 
automobiles at certain prices not lat- 
er than a fixed date, it was not in- 
cumbent on the buyer, in.a suit for 
breach of the contract, to prove that 
conditions permitted the seller to 
supply the machines, Buick Motor 
Co. v. Thompson, 188 Ga. 282, 75 SH 
354, 


7. Terry v. Parsons, 80 Del. 90, 
102 A 985; Aulls v. Young, 98 Mich. 
231, 57 NW 119; Bacon v. Eccles, 43 
Wis, 227; Reid v. CG. G. Anderson 
Lumber Co., 16 OntWN 383. 


8. Aulls v. Young, 98 Mich. 
NW 119. 


9. Meents v. Reiken, 42 Ill. A. 17. 
10. Del.—Terry v. Parsons, 30 


Del. 90, 102 A 985; Love v. Barnes- 
ville Mfg. Co., 19 Del. 152, 50 A 536. 


Tll.—Oleese v. Mobile Fruit, etce., 
Co., 112 Til. ‘A. 281 [aff 211 Ill. 539, 71 
NE 1084]. 


N. Y.—Asahel Wheeler Co. v. Men- 
dleson, 180 App. Div. 9, 167 NYS 435. 


Or.—J. L. Price Brokerage Co. v. 
Cane Grocery Co., 94 Or. 588, 186 P 
3. 


Ss. D—Wright v. Dubbelde, 


231, 57 


42 S. 
*By FELIX C. GRABER (§§ 1124-1187). 


[$§ 1123-1124 


den of proof in an action by the buyer for damages 
for breach of a sales contract.® 
burden is on plaintiff to prove the existence and 
terms of the contract,’ and this burden is not shifted 
by an allegation in the plea or answer of terms dif- 
fering from those alleged in the complaint.® 
plaintiff relies upon a modification of the contract 
and bases his right to recover upon the contract as 
claimed to be modified, the burden is upon him to 
establish such fact.® 
of proving a breach of the contract,’° that he has 
been damaged by the breach,1? and the amount of 


Accordingly, the 


If 


Plaintiff has also the burden 


so, when met orial to the issue, the 


burden is upon him to show the price at which he 


with the goods on defendant’s de- 


D. 12, 172 NW 500. 


Ont.—Reid v=C. G. Anderson Lum- 
ber Co., 16 OntWN 383. 


[a] Rule applied.—In an action 
for breach by the seller of a contract 
whereby he agreed to sell to the pur- 
chaser the latter’s supply of certain 
drugs for certain years, plaintiff must 
prove that the amount ordered was 
necessary to supply the legitimate de- 
mands of its trade. Asahel Wheeler 


Co. v. Mendleson, 180 App. Div. 9, 
167 NYS 435. 
[b] Goods actually delivered.— 


Where it appears that goods in the 
amount called for by the contract 
have actually been delivered and 
plaintiff contends that such goods 
were of inferior quality and not in 
compliance with the contract, the 
burden is upon him to prove nonful- 
fillment of the contract. Wright v. 
Dubbelde, 42 S. D. 12, 172 NW 500. 


{[c]. Expiration of time for deliv- 
ery.—The burden is on plaintiff to 
show that the time for delivery has 
expired. Hume vy. Netter, (Tex. Civ. 
A.) 72 SW 865. 


11. Terry v. Parsons, 30 Del. 90, 
102 A 985; Elder v. Florsheim Shoe 
Co:, 209 Kys 509, 273 SW 60; Acme 
Mills, ete., Co. v. Johnson, 141 Ky. 718, © 
133 SW 784; Brenner v. Consumers 
Metal Co., 41 Ont. L. 534. And see 
cases infra note 12. 


12. Cal—Hind v. Overseas Agen- 
cies, 189 Cal. 319, 208 P 110; Mahana 
v. Los Angeles Engineering, etc., Co., 
vee Axoncl 0; EA5Gi AEs (27-9) CA ae 2 Sree 


Colo.—Schon-Klingstein Meat, etc., 
Co. v. Snow, 43 Colo. 538, 96 P 182. 


Fla.—Briggs v. Mann, 95 Fla. 31, 


116 S 2 


Ga.—Bloom v. Americus Grocery 
Co., 116 Ga. 784, 43 SE 54. 


Ill.—De Wolf v. McGinnis, 106 Ill. 
553; Corn Planter Refining Co. v. 
Jenkins, Zi alle Ace 18:9) 


Ky.—Elder v. Florsheim Shoe Co.,. 
209 Ky. 509, 273 SW 60. 


La . ? te 
Lefebvre, 113 La. 487, 37 S 88. 


N. Y.—Orester v. Dayton Rubber 
Mfg. Co., 228 N. Y. 134, 126 NE 510; 
Brookside Laundry v. Daley, 161 NYS. 


Pa.—Morris v. Supplee, 208 Pa. 253,. 
57 A 566. 


'Tex.—Security Motor Co. v. Chest- 
nut, (Civ. A.) 244 SW 385. 


5 Wat Se Rie P eee v. Harris, 232 NW 


Burden of establishing mitigation 
peyieeres rs of damages see infra § 


Core 


For later cases, developments.anid changes in the law see Annotations, same title and section number. 


§§ 1124-1125] 


fault,'® the market value,’4 the difference between 
the market price and the contract price at the time 
and place of delivery,® that other goods of like qual- 
ity could not be procured in the market,!® and the 
amount of profits lost.17 If the price stipulated is 
for goods on the dock subject to wharfage charges 
and tariff duty, and plaintiff upon defendant’s de- 
fault purchases other goods in the market, the bur- 
den is on plaintiff affirmatively to show that the 
goods purchased were likewise subject to such charg- 
es and duty;'® and if plaintiff bought the goods 
after the charges and duty had been paid, the bur- 
den is on him affirmatively to show, as part of the 
difference between the contract price and the market 
price of the substituted goods, the amount of the 
tariff duty and the dock charges included in the price 
paid.t1® The burden is on plaintiff to show that he 
himself has done what he was required to do,?° and 
that he is ready and able to perform,?! unless prior 
to the time of performance defendant has notified 
plaintiff that he will not perform the contract.2? A 
denial by defendant in his answer of the making of 
the agreement sued on does not relieve plaintiff of 
the burden of proving that he was ready to receive 
and pay for the goods,?* and even though formal 
tender of the purchase price has been waived by 


13. Corn Planter Refining Co. v.,104. 
Jenkins, 217 Ill. A. 139; Morris v. 
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"the seller, the buyer must show his ability and will- 


ingness to make it if it had been required.?+ If the 
contract of defendant is to deliver all of certain 
crops grown by him plaintiff must show that such 
crops were grown by defendant.?® Where plaintiff 
has proved that defendant contracted to deliver two 
kinds of goods at different prices, and had com- 
mingled the different grades for the fraudulent pur- 
pose of collecting the price of the more expensive 
grade for the cheaper, the burden is upon defendant 
to show the amount of the higher priced goods de- 
livered,?® and if he fails to meet this burden it will 
be presumed that all the goods delivered were of the | 
cheaper grade.?? 

Value at destination. Goods are presumed to be 


worth as much or more at their destination as at 
the point of their shipment.?8 


[§ 1125] (2) Matters of Affirmative Defense. 
The burden is on defendant to establish any matters 
of affirmative defense relied on.?® If defendant al- 
leges a tender of the goods the burden is on him to 
prove that the goods tendered were of the proper 
quality,?° and on a plea of rescission the burden is 
on him to show the fact.1 The burden of proving 
an excuse for failure to comply with the contract 
rests upon defendant,?? and this applies also to the 


Mo.—F. W. Brockman Commn. Co. 


Supplee, 208 Pa. 253, 57 A 566. 

14. Security Motor Co. v. Chestnut, 
(Tex. Civ. A.) 244 SW 385. 

15. Hind v. Overseas Agencies, 189 
Cal. 319, 208 P 110; Briggs v. Mann, 
95 Fla. 31, 116 S 2. 


16. Bonelli v. Pisani, 158 NYS 
1033. 
{a] Thus in an action for damages 


for partial failure to deliver California 
claret, purchased for resale, to recov- 
er special damages equal to the prof- 
its lost because of his inability to fill 
orders, plaintiff must show that he 
could not procure other wine to fill 
the orders. Bonelli v. Pisani, 158 
NYS 1033. 


17. Mahana v. Los Angeles Engi- 
neering, etc., Co., 82 Cal. A. 710, 256 
P 279, (A.) 257 P 136; Hider v. Flor- 
sheim Shoe Co., 209 Ky. 509, 273 SW 
60. 

18. Hind v. Overseas Agencies, 189 
Cal. 319; 208 P 110. 


19. Hind v. Overseas Agencies, su- 
pra. 
20. Dutton v. Bennett, 262 Mass. 


39, 159 NE 524; Greene v. 
238 N. ¥. 207, 144 NB 503. 


{a] Payment on specified date.— 
Time of performance being of the es- 
sence of a contract in an action at 
law, a buyer suing for breach of a 
contract must prove payment on the 
date specified. Dutton v. Bennett, 262 
Mass. 39, 159 NE 524. 


21. U. S.—Russodania Co. v. Unit- 
ed Transp. Co., 281 Fed. 216. 


Ill.— Kitzinger v. Sanborn, 


Barrett, 


70 Ill. 


146; Pahlman v. King, 49 Ill. 266; 
Cummings v. Tilton; 44 Ill. 172. 
Mont.—Jendresen v. Hansen, 50 


Mont. 216, 146 P 473. 


N. Y.—Strasbourger v. Leerburger, 
233 N Y. 55, 134 NE 834; Thuman 
v. Clawson, ete., (Clo w-aalal “App. Div, 
507, 207 NYS 565; "Isaacs v. New 
York Plaster Works, 40 N. Y. Super. 
277 [rev on other grounds 67 N. Y. 
124]; Rabin v. Bigio, 189 NYS 6; 
Rosen v. Greenwald, 186 NYS 68 [rev 
on other grounds 200 App. Div. 499, 
193 NYS 87]; Brooklyn Oil Refinery 
Co. v. Brown, 42 HowPr 286. 


Oh.—Simmons v,. Green, 35 Oh, St. 


Or.—Price Brokerage Co. v. Baker 
Grocery Co., 94 Or. 538, 186 P 23. 


Pa.—Kunkle v. Mitchell, 56 Pa. 100; 
Robison vy. Tyson, 46 Pa. 386. 


fa] Concurrent delivery and pay- 
ment.—A buyer of oats cannot recov- 
er for the seller’s failure to deliver 
without showing ability and offer to 
pay, where delivery and payment were 
to be concurrent. Jendresen v. Han- 
sen, 50 Mont. 216, 146 P 4758. 


22. Missouri, etc., Coal Co. v. Pom- 
eroy, 80 Ill. A. 144. ‘See also Liberty 
Brand Canning Co. v. Denby, 30 Del. 
465, 108 A 142 (in an action of cove- 
nant for damages for breach of con- 
tract to deliver tomatoes raised, where 
the seller’s counsel had admitted that 
the tomatoes contracted for were not 
delivered to plaintiff packer at all, a 
nonsuit based on the ground that cer- 
tain conditions precedent, one of 
which was that the packer should 
have his factory open to receive to- 
matoes between certain hours had not 
been proven, would be denied). 


[a] Thus a notice from the seller 
that he is unable to deliver the goods 
relieves the buyer from the necessity 
of proving that he was able, ready, 
and willing to receive and pay for 
them. Missouri, etc., Coal Co. v. Pom- 
eroy, 80 Ill. A. 144. 


Fre Simmons y. Green, 35 Oh. St. 


24. Strasbourger. Vv. 
233 N. Y. 55, 184 NE 834. 


Leerburger, 


25. Hartnett v. Baker, 20 Del. 431, 
56 A 672. 
26. Baer v. Mobile Cooperage, etc., 


Co,., 159 Ala: 491, 49°S-92: 


27. Baer v. Mobile Cooperage, etc., 
Co., supra. 

28. Harley Hardware Co. v. Harry 
S. Lafond Co., 28 Ga. A. 584, 112 SE 
394. 


29. U. S—West Tennessee Grain 
Co. v. Shaffer, 299 EKed. 197. 


Cal.—Mahana v. Los Angeles En- 
gineering, etc., Co., 82 Cal. A. 710, 
256 P 279, (A.) 257 P 136. 

Kan.—Bates v. Lyman, 35 Kan. 634, 
HYAMS Sic 

La.—Acme White Lead, etc., Works 
v. oe Naval Stores Co., Inc., 7 La. 
A. 5 


Fag dene 111 Mo, A. 542, 86 SW 


N. C.—Winborne v. Fulton Pied ete, 
Mills, 171 N. C. 62, 87 SE 95 


Ohana NG Clark Co. v. Banner 
Packing ‘Col; 31 (0; (C2A= 285: 
Pa.—Barsky v. Lutz, etc., Co., 74 


Pa. Super. 449. 
Tex.—San Jacinto Oil Co. v. Texas 
Co., 47 Tex. Civ. A. 477, 105 SW 1163. 
Va.—Smokeless Fuel Co. v: Seaton, 
105 Va. 170, 52 SE 829. 
oo S.—Keddy v. Daurey, 47 N. S. 
Ont.—Doner v. Western Canada 


Flour Mills Co., Ltd., 41 Ont. L. 5038, 
41 DomLR 476. 


30. Bates v. Lyman, 35 Kan. 634. 
12 P 33. 
31. EF. W. Brockman Commun. Co. v. 


Kilbourne, 111 Mo. A. 542, 86 SW 275. 


22. Mo.—Mayo v. J. L. Price Brok- 
Raia Col; (A,) 218 SW 932. 


C.—Winborne v. Fulton Mills, 
Teh N.C. 62, 87 SE 953. 


Oh.—W. N. Clark Co. v. Banner 
Packing Cos 3190: CY AY 285s 


Pa:—Barsky v. Juutz, ete: Co.,"%4 
Pa. Super. 449. 


Va.—Smokeless Fuel Co. v. Seaton, 
105 Va. 170, 52° SE 829. 


[a] For example: (1) That there 
was a car Shortage sufficient to ex- 
cuse setler of potatoes from deliver- 
ing a carload to buyers. Mayo v. J. 
L. Price Brokerage Co., (Mo. A.) 218 
SW 932. (2) Destruction of defend- 
ant’s factory, where defendant was, 
by the terms of the contract, excused 
from performance in such _ event. 
W.N. Clark Co. v. Banner Packing Co., 
310. C. A. 285. (8) Where a contract 
for the sale and ‘delivery of coal con- 
tains a clause making performance 
subject to strikes, accidents, shortage 
of cars, or other causes beyond the 
control of the seller, that the deliv- 
ery was prevented by such causes. 
Smokeless Fuel Co. v. Seaton, 105 Va. 
170, 52 SE 829. (4) Where a con- 
tract for the sale of sauerkraut pro- 
vided that, in the event of a short 
crop, the contract orders might be 
filled pro rata, the burden was upon 
defendants to produce evidence that 
plaintiff knew, or should have known, 
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burden of showing impossibility of performance*? 
or that plaintiff’s right to delivery was lost or 
waived.** Defendant has the burden of proving that 
-the written instrument sued on did not express the 
contract of the parties,*> and where his defense is 
that the original contract has been modified the onus 


is upon him to establish it.?® 


[§ 1126] (3) Mitigation of Damages.®7 
cordance with the general rule*?® defendant in an 
action by the buyer for breach of a contract of sale 
has the burden of establishing matters asserted by 
him in mitigation or reduction of the amount of 
Thus the burden is on the 
seller to show that the buyer could have mitigated 
the damages by purchasing goods of similar quality 
and quantity elsewhere*? or that he could have re- 
purchased on better terms than he did.*! 


laintiff’s damages.?9 
oD 
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goods unless paid in cash set up, in an action for the 
breach, the buyer’s failure to minimize his damage 
by accepting their offer to deliver for cash, the bur- 
den is on them to show that the buyer had ecash,** 
or by the use of credit could have obtained it:*% 


[§ 1127] b. Admissibility—(1) In General. 


. The 


general rules,** particularly as applied in actions on 


In ae- 


So, where 


sellers on credit who have refused to deliver the 


that the shortage of the crop men- 
tioned was a shortage in a certain 
plot adjacent to their plant, the prod- 
uct of which they had bought to en- 
able them to fulfill their contract. 
SOR v. Lutz, etc., Co., 74 Pa. Super. 


33. San: Jacinto Oil Co. v. Texas 
Co., 47 Tex. Civ. A. 477, 105 SW 1163. 


[a] Thus, where one, under con- 
tract to sell and deliver a designated 
quantity of petroleum oil from his 
wells, failed to deliver, and relies on 
the defense that the wells did not 
produce sufficient oil to meet the con- 
tract, he has the burden of proving 
the defense. San Jacinto Oil Co. v. 
Texas Co., 47 Tex. Civ. A. 477, 105 SW 
1163. 

c4. Doner v. Western Canada Flour 
Mills Co., Ltd., 41 Ont. L. 503, 41 Dom 
LR. 476, 


35. Keddy v. Daurey, 47 N. S. 229. 


36. West Tennessee Grain Co. v. 
Shaffer, 299 Fed. 197; Mahana v. Los 
Angeles Engineering, etc., Co., 82 Cal. 
ASLO 2D Ol vbAGai9e Aw)? 2ou > eLSGr 
Scullin Steel Co. v. Mississippi Val- 
ley Iron Co., 308 Mo. 453, 273 SW 95. 


fa] TIllustration.—In an action for 
damages for the failure to deliver 
corn in October, where the defense 
was that plaintiff agreed to accept 
November ‘delivery, the burden was 
on defendant to establish this prac- 
tically affirmative defense. West 
Tennessee Grain Co. v. Shaffer, 299 
Fed. 197. 


37. Burden of rer ine damages 
generally see supra § 112 


38. See Damages § ae 


39. U. S—Ozmo Oil Refining Co. 
v. Cotton, 278 Fed. 722. 


Kan.—U. S. Lumber Co. v. Alexan- 
der Lumber Co., 86 Kan. 264, 120 P 
368. 

N. C.—Mays Mills v. McRae, 187 N 
Cc. 707, 122 SE 762. 


Tenn.—Plesofsky v. Kaufman, 140 
Tenn. 208, 204 SW 204, 1 ALR 433. 


Tex.—Stanley Manly Boys’ Clothes, 
Inc. v. Hickey, 113 Tex. 482) 259 SW 
160. 

Can.—Morrow v. Ogilvie Flour Mills 
Co., 57 Can. S. C. 403. 


40. Howard Supply Co. v. Wells, 
176 Fed. 512, 100 CCA 70; U. S. Lum- 
ber Co. v. Alexander Lumber Co., 86 
Kan. 264, 120 P 368; Central Lumber 
Coun. Arkansas Valley Lumber Co., 
86 Kan. 131, 119 P 321; York-Draper 
Mercantile Co. Vv. Lusk, 45 Kan. 182, 
25 P 646; Mays Mills v. McRae, 187 
N. C. 707, 122 SE 762. 


[a] Reasonable diligence.—On the 
failure of the seller to deliver goods, 


| 


as required by the contract, the bur- 
den of proving that the damages sus- 
tained by the purchaser could have 
been prevented or mitigated by the 
purchaser using reasonable diligence 
to provide other goods to take the 
place of those which the seller failed 
to deliver rests upon the seller as the 
party guilty of the breach of contract. 
Howard Supply Co. v. Wells, 176 Fed. 
512, 100 CCA 70. 

41. Morrow v. Ogilvie Flour Mills 
CommoleCamncsS: C2 4035 

42. Plesofsky v. Kaufman, 149 
Tenn. 208, 204 SW 204, 1 ALR 433. 

43. Plesofsky v. Kaufman, supra; 
Stanley Manly Boys’ Clothes v. Hick- 
ey, 113 Tex. 482, 259 SW 160. 


44. See Evidence §§ 89-1729. 
45. See Contracts §§ 960-975. 
46. See cases infra this section; 


and §§ 1128-1136. 


47. Ala.—Young v. Arntze,; 86 Ala. 
116, 5 S 258. 


Ga. Nhe v. Hogan, 115 Ga. 667, 
42 SE 1 

N. ¥—Carleton, v. Lombard, 149 N. 
Y. 137, 43 NE 42 


S. D.—Elfring v. New Birdsall Co., 
16S. Dy 2525 92 INW 29. 

Va.—Richmond Leather Mfg. Co. v. 
Fawcett, 130 Va. 484, 107 SE 800. 

And see cases infra notes 48-68. 

[a] Thus, if defendant claims to 
have been seeking to fulfill its con- 
tract, evidence which tends to refute 
the bona fides of such claim is im- 
properly excluded. Cohen-Schwartz 
Rail, etc., Co. v. East St. Louis Loco- 
motive, etc., Co., 158 Ill. A. 645. ° 


48. Standard Scale, ete., Co 
Chapin, (Tex. Civ. A.) 218 SW 645." 


[a] Paving contracts.—In a suit 
for damages to a paving contractor 
through insufficiency of a concrete 
mixer sold him by defendant, plain- 
tiff having alleged that he had, to de- 
fendant’s knowledge, been awarded 
contracts for the laying of a specified 
grade of concrete, the written paving 
contracts awarded to plaintiff were 
properly admitted in evidence as the 
basis of his suit when properly prov- 
ed. Standard Scale, ete., Co. v. Chap- 


| in, (Tex. Civ. A.) 218 SW 645. 


49. Collison v. Davis, 37 S. D. 107, 
156 NW 786. 


{a] Thus in an action for damages 
for breach of a contract to sell live 
stock, exclusion of testimony under 
a counterclaim for the expense’ of 
keeping the cattle and for a shrink- 
age in weight between the time of an 
alleged tender by defendant and sale 
to a third party is error. Collison v. 
Davis, 37 S. D. 107, 156 NW 786. 


the contract, "45 control in determining the admissi- 
bility of evidenee in actions by the buyer for dam- 
ages for breach of a sales contract.*¢ 
otherwise competent is admissible which tends to 
prove or disprove a material fact in issue.*? 
where it is relevant to the issues, evidence is admis- 
sible to show the basis of the suit*® or of a counter- 
claim therein,?® a demand for the goods,°°® the dili- 
gence of plaintiff in obtaining other goods as soon as 
possible after the breach,*+ the entire transaction,°* 


Any evidence 


Thus, 


+ 


50. Texas Co. v. Pensacola Mari- 
time Corp., 292 Fed. 61; Garrard v. 
Southern Cotton Oil Co., 35 Ga. A. 137, 
132 SH 234. 

[a] Correspondence.—wW here é) 
contract for the sale of personalty 
was through correspondence, a letter 
from the buyer demanding perform- 
ance is properly admitted in evidence. 
Garrard v. Southern Cotton Oil Co., 
35 Ga. A. 137, 132 SH 234. 

[b] Limitation of purpose of ad- 
mission.—In a buyer’s action for the 
seller’s breach of a contract to fur- 
nish all oil which the buyer might 
resell for delivery to vessels at a par- 
ticular port, evidence as to a demand 
for bunker oil at such port at the 
time of, and subsequent to, the breach 
was admissible only to show the con- 
dition of the market and the likelihood 
that plaintiff’s future business would 
not have been less in amount than 
what it had previously reached, and 
not to show that, if plaintiff had had 
the oil, it could or would have resold 
it, as such fact could only be properly 
deduced from evidence of the volume 
of its business existing at the time 
of the breach, or from proof of con- 
tracts then in existence, or subse- 
quently offered and declined because 
of the inability to procure the oil. 
Texas Co. v. Pensacola Maritime 
Corp., 292 Fed. 61. 


51. Gaunt v. Ralston Purina Co., 
198 Fed. 60, 117 CCA 168. 


52. Alderman v. Westinghouse Air 
Brake Co., 92' Conn. 419, 103 A. 267; 
Garcia S. en C. v. Taggart Coal Co., 
27 Ga. A. 204, 108 SE 72. 

{a] Thus (1) in an action by the 
assignee of a buyer against the sell- 
er of brass chips for a deficiency, tes- 
timony was properly admitted that 
the accumulation of brass turnings 
was pointed out to the buyer at or be- 
fore the making of the contract, also 
testimony of the seller’s agent as to 
the whole transaction, including the 
custom and reason for specifying pay- 
ment by sight draft on arrival. Ald- 
erman Bros. v. Westinghouse Air 
Brake Co., 92 Conn. 419, 103 A 267. 
(2) In an action against a seller of 
coal for delivery at Cuban ports for 
breach of the contract, evidence which 
intends to prove the allegations in 
the pleading as to the quantity of coal 
purchased at Newport News after de- 
fendant’s breach, its cost, its similar- 
ity to that contracted for, the impos- 
sibility of purchasing at a lower price 
because prices had been fixed by the 
United States fuel administration, the 
possibility of buying coal in Cuba, 
that transportation rates from all 
American ports were the same and a 
uniform charter party was in use. 


eS SS eee 


< For later cases, developments and changes in the law see Annotations, same title and section number, 
, ” ‘ “ » Aue" . 4 * - - - ‘ » < - 
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how the goods were inspected,®* an implied war- 
ranty of the truth of representations made,°* the 
interpretation the parties have placed on the con- 
tract,°° plaintiff’s motive in desiring to postpone 
a delivery of the goods purchased,®*® the shipping 
directions,®? what was a reasonable time to make 
the delivery,>® whether a letter requesting a delay 
in shipment had been answered,°® or why the seller 
Evidence of con- 
versations®? and correspondence®? will be admitted 
when pertinent to the issues; and a written order 
for the goods is admissible if it was accepted by the 
seller,** even though it is not signed by the buyer 
and there is no evidence that the salesman who 


refused to furnish the goods.®° 


that plaintiff’s customers were com- }. 


plaining of the delay and threatening 
to hold plaintiff liable, and copies of 
the charter parties, is erroneously ex- 
cluded. Garcia S. en C. v. Taggart 
Coal Co., 27 Ga. A. 204, 108 SE 72. 

53. Canton Lumber Co. vy. Liller, 
112° Md,°258;.76-A °415. 


{a] Collusion in inspection.—In an 
action for breach of a contract to fur- 
nish lumber of a certain grade for use 
in a building for a railroad company, 
in which defendant claimed collusion 
between plaintiff and the company in 
inspecting the lumber furnished, evi- 
dence is admissible as to what the 
railroad company’s inspector did in 
inspecting the lumber. Canton Lum- 
ie Co: Vv. Willer, -112- Md. 2585" 76 —A: 


54. Kitchin v. Oregon Nursery Co., 
65 Or. 20, 130 P 408, 1133: 


{a] Thus a buyer of nursery stock, 
who sues for damages caused by the 
delivery to him of defective stock, 
may show that prior to the purchase 
aA newspaper advertisement of the 
seller containing a representation of 
the quality of the stock came to his 
attention, and that it influenced him 
to buy the stock. Kitchin v. Oregon 


Nursery Co., 65 Or. 20, 130 P 408, 
TIUS3- 

55. International Paper Co. v. 
Rockefeller, 161 App. Div. 180, 146 
NYS 371. 

[a] Seller’s understanding as to 


amount sold.—In an action for breach 
of a contract for the sale of spruce 
timber on a specified tract defendant 
is entitled to show his understanding 
of the amount of green spruce on the 
tract when the contract was made as 
bearing on his interpretation of the 


contract. International Paper Co. v. 
Rockefeller, 161 App. Div. 180, 146 
NYS 371. 

56. Koch v. Wimbrow, 111 Md. 21, 
73 A 896. 

[a] Rule applied.—In an action 


for the seller’s alleged breach of a 
contract for the sale of tomatoes at 
seventy-seven and one-half cents per 
dozen cans, in which defendant claim- 
ed that plaintiff had canceled the or- 
der, while plaintiff claimed that he 
only requested delay in delivery, to 
which defendant had acceded, evi- 
dence that the wholesale price of can- 
ned tomatoes at the time a part of 
the contract quantity was to be de- 
livered was seventy cents, and that 
the price later went up to eighty-five 
cents, is admissible. Koch v. Wim- 
brow, 111 Md. 21, 73 A 896. 


57. Austin vy. Lingo, 136 Md. 183, 
110 A 509. 
{a] For example, the shipping di- 


rections of the broker who negotiated 
the sale for the buyer. Austin v. 
Lingo, 136 Md. 183, 110 A 509. 


58. Loomis v. Norman Printers’ 
Supply Co., 81 Conn. 343, 71 A 358. 


[55 C. J.—72] 
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similar soil.®°® 


[a] Conversations.—In an action 
for the breach of a contract of sale 
under the terms of which, the con- 
tract being indefinite, defendant had 
a reasonable time to make delivery, 
evidence of a conversation between 
plaintiff and defendant’s agent when 
the contract was signed as to the time 
when delivery was contemplated, of 
directions as to delivery, and as to an 
explanation why indefinite language 
was used in fixing the date of deliv- 
ery, iS admissible as determining 
what was a reasonable time to make 
delivery. Loomis v. Norman Print- 
ee Supply Co.,. 62. (Conn... 3437 01 lA 

Oe 


59. Koch v. Wimbrow, 111 Md. 21, 
73 A 896. 


60. Davison Chemical Co. v. Baugh 
Chemical Co., 134 Md. 24, 106 A 269. 


[a] Evidence held admissible.—In 
an action by the buyer of sulphuric 
acid against the manufacturing seller 
for shortage in deliveries, testimony, 
as to why the buyer company built a 
plant to make acid, that it was owing 
to a threat made by the seller’s pres- 
ident that his company was going to 
drive the buyer out of business, and 


. testimony as to the conversation with 


the president of the seller company, 
is admissible as reflecting on question 
whether the seller refused to furnish 
the acid for the reasons it relied on 
or for other reasons. Davison Chem- 
ical Co. v. Baugh Chemical Co., 134 
Md. 24, 106 A 269. 


61. Loomis v. Norman Printers’ 
Supply Co., 81 Conn. 343, 71 A 358; 
Ford v. Lawson, 133 Ga. 237, 65 SE 
444; Austin v. Lingo, 136 Md. 183, 
110 A 509; Davison Chemical Co. v. 
Baugh Chemical Co., 134 Md. 24, 106 


A 269; Solof v. Arcady Farms Mill- 
ing Co., 6 N. J. Misc. 722, 142 A 564. 
[a] Conversations of defendant’s 


to the contract are 
defendant directed 
plaintiff to take up the matter of 
cleaning up the contract with the 
manager. Solof v. Arcady Farms 
Milling Co., 6 N. J. Misc. 722, 142 A 
564. 


[b] Agent of broker negotiating 
with seller.—In an action for breach 
of a contract of sale, conversations 
between the seller and the agent of 
the broker negotiating with the sell- 
er, were admissible. Austin v. Lingo, 
136 Md. 183, 110 A 509. 


{e] Continuing discussion.—In an 
action for breach of a contract to de- 
liver cotton sold, there is no error 
in allowing defendant to testify that 
one of the plaintiffs offered to take 
the cotton without classification some 
two weeks after plaintiffs’ agent went 
to see defendant about its delivery, 
where not introduced to show an in- 
dependent offer, but as a continuing 
discussion between the parties in re- 
gard to the quality of the cotton sold, 
and accompanied by an admission 


manager relative 
competent where 


signed for the seller was authorized to do so. 
Where, in an action by a buyer of nursery stock 
for damages caused by the delivery of defective 
stock, the defense is that the stock died for want of 
proper soil, cultivation, and care, evidence of the 
character and condition of the soil is admissible,®? 
and such evidence is not objectionable because ref- 
erence was made therein to other stock thriving in 
Evidence tending to rebut plaintiff’s 
case is admissible;°? and defendant may show that 
shortly after he had sold the goods to a third person 
the latter offered to sell them to plaintiff.°* 


Evidence not admissible in general. 
evidence calculated to mislead,®® evidence which is 
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0.84 


Immaterial 


that plaintiff did not know whether 
he had bought the cotton on the basis 
contended in such action. Ford vy. 
Lawson, 133 Ga. 237, 65 SE 444. 


62. U.S.—Gaunt v. Ralston Purina 
Co., 198 Fed. 60, 117 CCA 168. 


Ark.—Shull v. Walrath, ete., Lum- 
ber Co., 168 Ark. 94, 269 SW 3872. 


Ga.—Garrard v. Southern Cotton 
Oil :Cox, 35-GasANTI3%, 132° SH 234 

Ind.—Pape v. Ferguson, 28 Ind. A. 
298, 62 NE 712. 


Md.—Austin v. Lingo, 136 Md. 183, 
110 A 509; Koch v. Wimbrow, 111 Md. 
21, 73 A 896. 


Va.—Richmond Leather Mfg. Co. v. 
Fawcett, 130 Va. 484, 107 SE 800. 


[a] Correspondence between bro- 
kers.—In an action for breach of a 
contract for the sale of canned toma- 
toes, where the first canner abandoned 
the contract and defendant contended 
that on request of one broker he 
agreed to sell not more than three 
thousand cases, and made delivery ac- 
cording to the broker’s orders, al- 
though delivery to the amount of the 
bought and sold note specifying plain- 
tiff as buyer was not made to plain- 
tiff, a letter by another broker to the 
one with whom defendant dealt that 
plaintiff desired to purchase canned 
tomatoes was admissible. Austin v. 
Lingo, 136 Md. 183, 110 A 509. 

[b] Compromise.—A letter writ- 
ten by the buyer containing matter 
concerning a compromise is admissi- 
ble in evidence if limited by the court 
to the question as to whether the . 
buyer had abandoned the contract. 
Pape v. Ferguson, 28 Ind. A. 298, 62 
NE 712. 

[ec] Admission exclusively for par- 
ticular purpose.—In a buyer’s action 
for damages for delivering lumber not 
complying with his order, correspond- 
ence between the buyer and the lum- 
ber dealers’ association relating to in- 
spection, and with the purchaser, is 
properly admitted to show the trans- 
action as to order and shipment, 
where the court instructed the jury 
not to consider the correspondence on 


the issue whether the lumber com- 
plied with the contract. Shull v. 
Walrath, ete., Lumber Co., 168 Ark. 


94, 269 SW 372. 


63. Zipp v. Colchester Rubber Co., 
12 S. D. 218, 80 NW. 367. 

64. Zipp v. Colchester Rubber Co., 
supra 

65. Kitchin v. Oregon Nursery Co., 
65 Or. 20, 130 P 408, 1133: 

66. Kitchin v. Oregon Nursery Co., 
supra 

67. Greek-American Produce Co. v. 


Pappas, 9 Ala. A. 311, 63 A 799. 


68. Baker v. Temple, 160 Mich. 318, 
125 NW 63. 


.69. Curtis v. Boston Ice Co., 
Mass. 3438, 129 NE 444. 


[a] Rule applied.—(1) In an ac- 
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not relevant to the matters in issue,’° or evidence 
is not admissible. 
where the matter is not relevant to any point in is- 
sue, evidence will not be admitted to show cireulars 
of the seller asking for bids,7? the eustom of other 
buyers’? or of dealers generally,7* default in de- 
false representations as to 
how the price was fixed,’® the good will of third 
parties,‘* an increase in price of the goods between 
the time they were ordered and the date of default,*® 
or the warehouse facilities of the buyer.7® 
the buyer relies on a written agreement of the seller 
contracting in his capacity as administrator of an 
estate, evidence of a written power of attorney by 


remote from the issues* 


livery of other goods,7® 


tion by a milk company against an 
ice company for failure to deliver ice 
as contracted, testimony of the pres- 
ident of defendant company under ex- 
amination by plaintiff that he had not 
made any suggestion to the president 
of plaintiff company as to where he 
might obtain the supply of ice which 
he said he needed is inadmissible, as 
not pertinent to the issue of liability, 
as immaterial on damages, and as cal- 
culated to mislead. Curtis v. Boston 
Ice Co., 237 Mass. 3438, 129 NE 444. 
(2) In ‘such an action evidence as to 
the possibility of cutting more ice in 
previous years is incompetent, where 
defendant was bound only to exercise 
due diligence ‘‘to obtain its usual sup- 
ply of ice’? and was not required to 
anticipate shortages by cutting excess 
ice any one year to provide for un- 
usual scarcity in succeeding years. 
Curtis v. Boston Ice Co., supra. 


70. U. S.—Chickasha Cotton Oil 
Co. v. Chapman, 4 F. (2d) 3819 [cer- 
tiorari den 268 U. S. 100 mem, 45 SCt 
636 mem, 69 L. ed. 1164 mem]. 


Alia.—Armour Packing Co; Vv. 
Vietch-Young Produce Co., 39 S 680. 


Md.—Canton Lumber Co. v. Liller, 
107 Md. 146, 68 A 500. 


Mass.—Curtis v. Boston Ice Co., 237 
Mass. 343, 129 NE 444. 


N. H.—Saddlery Hardware Mfg. Co. 
v. Hillsborough Mills, 68 N. H. 216, 
44 A 300, 73 AmSR 569. 


N. Y.—Heller v. Heine, 42 Misc. 188, 
85 NYS 3889. 
And see cases infra notes 72-82. 


71. Watson v. Bigelow Co., 17 
Conn. 124, 58 A 741; Robinson v. Sam- 
uels, (Tex. Civ. A.) 196 SW 893. 


[a] Telegram not mentioning par- 
ticular goods.—In an action for 
breach of a contract to ship good pick- 
ings, exclusion of a telegram, offered 
to show that plaintiffs requested de- 
fendant to ship pickings under a dif- 
ferent designation entitling them toa 
lower freight rate, is not error where 
the telegram does not mention the 
pickings and may have referred to 
different goods. Robinson v. Sam- 
uels, (Tex. Civ. A.) 196 SW 893. 


{b] Suitability of plan for small- 
er hboiler..—Where defendant claims 
that the defects were due to a defec- 
tive plan, plaintiff’s evidence remotely 
tending to show that the plan was a 
suitable one for much smaller boilers, 
standing alone, is irrelevant on the 
question whether the plan was Suit- 
able for a boiler of the size stipulated 
in the contract. Watson v. hae 
Co., 77 Conn. 124, 58 A 741. 


72. Hyman v. H. H. Snyder Co., 159 
Ky. 354, 167 SW 146. 


[a] Rule applied.—Where, in an 
action for defendant’s breach of a 
contract for the sale of certain scrap 
materials, plaintiff bid only on such 
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So, 


Where 


sions ;°° 


material, and did not bid on all the 
items referred to in the circular ask- 
ing for bids, nor on the material as a 
whole, the court did not err in ex- 
cluding the circular when offered in 
evidence. Hyman v. . H. Snyder 
Co., 159 Ky. 354, 167 SW 146. 
73. Davison Chemical Co. v. Baugh 
Chemical Co., 134 Md. 24, 106 A 269. 


[a] Tllustration.—In an action by 
the buyer of sulphuric acid against 
the manufacturing seller for a short- 
age in delivery, testimony of the pres- 
ident of the seller as to whether it 
had been customary with its custom- 
ers to avail themselves of a certain 
clause in contracts for acid, is prop- 
erly excluded as immaterial. Davi- 
son Chemical Co. v. Baugh Chemical 
Co., 134 Md. 24, 106 A 269. 


74 Spalding Mfg. Co. v. 
16 Ala, A. 359, 77.8 971. 


[a] Reliance on express contract. 
—In assumpsit for breach of contract 
by the buyer of a buggy, relying on 
an express contract, evidence of a cus- 
tom as to warranty and guaranty giv- 
en by dealers in buggies is immate- 
rial. Spalding Mfg. Cv. v. Larren, 16 
ANA FAL 3095470 1S) Ot le 


75. Smith v. Russell Lumber Co., 
S2eConney LLG 72u-Au tls 


[a] Rule applied.—In an action 
for nondelivery of lumber, defended 
under a trade custom that the seller 
need not deliver until bills then due 
were paid, evidence was properly ex- 
cluded as outside the issues that, be- 
tween the time the lumber was or- 
dered and defendant’s refusal to de- 
liver, defendant had been behind in 
delivering other lumber ordered by 
plaintiff. Smith v. Russell Lumber 
Co., 82 Conn. 116, 72 A 577%, 


76. Morbrose Inv. Co. v. Flick, 187 
Mo. A. 528, 174 SW 189. 


[a] Thus, in an action for fraud 
in the sale of an automobile, evidence 
of false representations by the seller 
that the price was fixed by the manu- 
facturer is not admissible. Morbrose 
Inv. Co. v. Flick, 187 nto. A. 528, 174 
SW 189. 


77. Davison Chemical Co. v. Baugh 
Chemical Co., 1384 Md. 24, 106 A 269. 


[a] Rule applied.—In an action by 
the buyer of sulphuric acid against 
the manufacturing seller for a short- 
age in deliveries, testimony of the 
manager of the fertilizing department 
of a third company as to whether the 
seller company possessed the good 
will of the witness’ company is inad- 
missible as irrelevant. Davison 
Chemical Co. vy. Baugh Chemical Co., 
134 Md. 24, 106 A 269. 


78. Smith v. Russell Lumber Co., 
82 Conn. 116, 72 A 577. 


[a] On issue of buyer’s default.— 
In an action for nondelivery of lum- 
ber, defended under a trade custom 


Larren, 


Matters not in dispute. 
not in dispute is properly excluded.*? 


Parol evidence. 
dence is not admissible to contradict or vary the 
terms of a written contract’* applies,*+ but such evi- 
dence is admissible to explain an ambiguity®® or to 
show the meaning of technical terms and expres- 
and it is also admissible to show an oral 
agreement in regard to a matter as to which the writ- 
ten contract is silent,87 or to show the construction 
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the heirs is inadmissible,®® as is evidence that one 
of the heirs was present when the contract was 
signed, and approved it.*1 


Evidence as to a matter 


The general rule that parol evi- 


that the seller need not deliver until 
bills then due were paid, evidence is 
properly excluded as outside the is- 
sues that, between the time the lum- 
ber was ordered and defendant’s re- 
fusal to deliver, the price of lumber 
had gradually increased. Smith v. 
Russell Lumber Co., 82 Conn, 116, 72 
A 577. 


79. Farmers’ Cotton Oil, etc., Co. v. 
Ward, 170 Ala. 491, 54 S 513. 


[a] TIllustration.—In an action by- 
the buyer for breach of a contract to 
sell and deliver cotton seed hulls, evi- 
dence as to what warehouse facilities 
the purchaser had for storing the 
hulls is immaterial on defendant’s lia- 
bility. Farmers’ Cotton Oil, etc., Co. 
v. Ward, 170 Ala. 491, 54 S 513. 


80. Miller v. Hines, 145 Ga. 616, 
89 SE 689. 


81. Miller v. Hines, supra. 


82. Burlington Paper Stock Co. v. 
Diamond, 88 Vt. 160, 92 A 19. 


[a] Weight of car.—Where, in a 
buyer’s action for breach of contract 
of sale of iron, there was no dispute 
as to the weight of the car before 
the iron was loaded thereon, the evi- 
dence of such weight is properly ex- 
cluded. Burlington Paper Stock Co. 
v. Diamond, 88 Vt. 160, 92 A 19. 


83. See Evidence § 1380. 

84 Traver v. Shaefle, 33 Nebr. 531, 
50 NW 683. 

85. Dana v. Fiedler, 12 N. Y. 40, 
62 AmD 130; Sherman Oil, ete., Co. v. 
Dallas Oil, ete., Co., (Tex. Civ. A.) 
77 SW 961. 


Admissibility of parol evidence to 
explain ambiguities in written instru- 
rene generally see Evidence §§ 1592-— 
1599. 


86. Trask v. Hamburger, 70 N. H. 
453, 48 A 1087; Dana vy. Fiedler, 12 
N. Y. 40, 62 AmD 130; Wright v. Seat- 
he Grocery Co., 105 Wash, 383, 177 P 


Admission of parol evidence to 
show meaning of technical language 
used in written instrument generally 
see Evidence § 1602. 


87. Sherman Oil, ete., Co. v. Dallas 
cat ete Col, 2CDex ‘Civa VAS) “77 eSnwi 
ibs 


[a] Capacity of tank cars.—Where 
a written contract for the sale of oil 
is Silent as to the capacity of the tank 
cars in which it is to be delivered, 
parol evidence is admissible to, show 
that it was orally agreed between the 
parties. that the tanks should be of 
a certain capacity. Sherman Oil, etc., 
Co. Vv. Dallas Oil, ete., Co., (Tex: Civ. 
A.) 77 SW 961. 


Admissibility of parol evidence to 
prove prior and contemporaneous col- 
lateral agreements generally see Hvi- 
dence §§ 1662-1678. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1127-1130] 


which the parties have placed on the contract.®® 


[§ 1128] (2) Performance by Plaintiff.*° Plain- 
tiff in an action by the buyer for breach of a sales 
contract may introduce evidence showing that he 
was ready and able to perform;®® and evidence is 
admissible to show his experience in the business of 
buying goods of the kind purchased®! and the ar- 
rangements he made with banks to furnish the mon- 
ey needed for the purchase.®? On the issue of per- 
formance, plaintiff may show a payment of the 
price,®* or that, when he went for the goods, he was 
prepared to pay the price,®* or that money was left 
at defendant’s house, it appearing that he was ab- 
sent purposely avoiding plaintiff.°° 

[§ 1129] (3) Breach by Seller—(a) In General. 
On the issue as to the breach of a sales contract by 
the seller any legal evidence tending to show such 
breach is admissible,®® and so is evidence showing 
a noncompliance with what was understood would 
be a compliance with the contract.°7 It may be 
shown that the goods tendered in delivery were 
defective,®°* or that goods required under the terms 
of the contract to be new had been repaired and re- 
painted ;°® and on the theory that defendant failed 
to deliver the goods because he could get higher 
prices elsewhere, evidence as to the market price 

88. St. Louis Consol. Coal Co. v. 
Jones, etc., Co., 232 Ill. 326, 83 NE 851 
(aff 120 Ill. A. 139]; McKean yv. Dal- 


De ee Lumber Co.,, Litd., 40.N. -B. 
18. 

Admissibility of evidence of acts 
of parties to aid in construction of 
written instruments see Evidence § 


98. 


99. 


SALES 


show the seller’s noncompliance with 
the subsequent agreement. 
Mobile Cooperage, etc., 
Ala. 491, 49 S 92. 
Gould v. Banks, 8 Wend. 
Y.) 562, 24 AmD 90. 


Riglesberger 
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during the period covered by the contract is admis- 
sible.1 Evidence of defendant’s insolvency is ad- 
missible where it tends to establish the issue of re- 
pudiation.2. In an action to recover for shrinkage 
on the goods sold, the seller may introduce evidence 
as to the correctness of his estimate of the weight ;* 
and in a suit to recover for a shortage in a shipment, 
the buyer has the right to show the weight of the 
shipment at the point of destination. Evidence of 
the condition at their destination of goods shipped 
may, in a proper case, be admitted to show the con- 
dition of the goods at the place of shipment.® It is 
error, however, on the trial of an issue whether the 
goods delivered were merchantable as called for by 
the contract, to introduce the. goods in evidence for 
the inspection of the jury, the jurors not being 
qualified as experts therein.® Hvidence tending to 
show compliance with the contract by defendant is 
admissible,? and so is evidence showing his readiness 
and willingness to deliver,’ and evidence on the 
question of defendant’s diligence in performing his 
part of the contract.°® 


[§ 1130] (b) Justification or Excuse. In defense 
to an action for breach of a contract of sale defend- 
ant may show any facts tending to excuse nondeliv- 
ery,'° but the evidence as to justification in order 


state, evidence that the automobiles 
were not in good running condition at 
their destination was admissible. 
Kelly v. Times Square Auto. Co., 170 
Mo. A. 64, 156 SW 62. 


6 Trego v. Arave, 20 Ida. 38, 116 
P 119, 35 LRANS 1021. 


Baer v. 
Mfg. Co., 159 
(N. 


v. Katterjohn, 


1572. 180 Ky. 139, 201 SW 459. Ia Thus, on a trial of an issue 
Py tae ; [a] Thus the breach of a contract] whether hay delivered under a con- 
89. Admissibility. to show plain- tract of sale was good merchantable 


tiff’s demand for performance see su- 
pra § 1127. 


90. Baker vy. Lehman, 186 Ala. 493, 
65 S 321. 

91. Baker v. Lehman, supra. 

92. Baker v. Lehman, supra, 

93. Pape v. Ferguson, 28 Ind. A. 


298, 62 Ni 712; O’Connor v. Steven- 
son, 49 App. Div. 630, 62 NYS 898 [app 


dism, 163° Ny oY. Ss. 092 mem, 757 INE 
1119 mem]. 
[a] Execution of notes.—In an ac- 


tion. on a contract for failure to deliv- 
er all the goods bought, plaintiff may 
prove that he executed certain notes 
in payment therefor, as required by 
the contract, and that he paid the 
notes when due, such evidence show- 
ing a compliance with the contract on 
his part. Pape v. Ferguson, 28 Ind. 
A. 298, 62 NE 712. 


94. Blalock v. Clark, 137 N. C. 140 
49 SE 88. 
.95. Hyde v. Payne, 10 NYSt 837. 
96. Carleton v. Lombard, 149 N. Y. 


137, 43 NE 422; Littlejohn v. Deutsch, 
182 App. Div. 159, 169.NYS 720. 


[a] Letter of repudiation.—In a 
buyer’s action for breach of contract 
of sale, a letter of defendant’s attor- 
ney, finally repudiating liability un- 
der the contract, should have been re- 
ceived in evidence to show such re- 
pudiation, which was not admitted, 
but denied. Littlejohn v. Deutsch, 
182 App. Div. 759, 169 NYS 720. 

97. Baer v. Mobile Cooperage, etc., 
Mfg. Co., 159 Ala. 491, 49 S 92. 

{a] Substitution for original con- 
tract.—In an action by a buyer for 
breach of an original contract for the 
sale of lumber, where there was proof 
that through subsequent negotiations 
the buyer agreed to accept a delivery 
of a certain amount of lumber as a 
substitute for the amount then in de- 
fault, evidence was admissible to 


of sale of an automobile, to be all new, 
may be shown by the testimony of 
anyone who knows the facts that the 
running gear had been repaired and 
repainted at defendant’s house. 
Riglesberger v. Katterjohn, 180 Ky. 
139, 201 SW 459. 


1. Emack v. Hughes, 74 Vt. 382, 52 
A 1061. 

2. Finch v. New Ohio Washed Coal 
Co., 156 Ill. A. 589. 


3. Smith v. Hanson, 101 Kan. 237, 
165 P 852 [reh den 101 Kan. 240, 166 
P4974. 

[a] Illustration.—In an action to 
recover for shrinkage on alfalfa pur- 
chased by plaintiff, on the issue as to 
how its weight should be measured, 
exclusion of evidence as to the cor- 
rectness of defendant’s estimate of 
four hundred cubic feet to a ton is er- 
roneous. Smith v. Hanson, 101 Kan. 
237, 165 P 852 [reh den 101 Kan. 240, 
166 P 497]. 


4. Clinton v. Nothern, 123 Ark. 235, 
185 SW 457. 


5. Kelly v. Times Square Auto. 
Co., 170 Mo. A. 64, 156 SW 62; Neil 
v. Cunningham Store Co., 149 Mo, A. 
53, 130 SW 503. 


[a] Rule applied.—(1) In an ac- 
tion against the seller of corn, to be 
loaded and shipped as ordered by the 
buyers, for damages for shipping an 
inferior grade of corn, where the wit- 
nesses all agreed that the cars were 
in good condition and that corn put in 
such cars dry and in good condition 
would not be wet, soft, and mildewed 
when it arrived at destination, it was 
error to reject testimony regarding 
the condition of the corn at destina- 
tion. Neil v. Cunningham Store Co., 
149 .Mo. A. 53, 130 SW 503. (2) In 
an action for breach of a contract of 
sale of secondhand automobiles to be 
put in good running condition f. o. b. 
cars by the seller for resale ina sister 


hay as called for, the court improper- 
ly admitted in evidence a bundle of 
hay for the inspection of the jury. 
Trego v. Arave, 20 Ida. 38, 116 P 119, 
35 LRANS 1021." 


7. Carlin v. Biddison, 135 Md. 458, 
109 A 316 


[a] Rule applied.—In a suit for 
the alleged breach of a contract to de- 
liver one hundred thousand feet of 
secondhand lumber where, according 
to defendant’s version of the contract, 
he sold to plaintiff only such lumber 
as could not be used in the erection 
of certain houses on the premises, tes- 
timony of one who superintended the 
building of the houses for defendant, 
stating what lumber he allowed plain- 
tiff to take, and that he used the oth- 
er lumber in the erection of the hous- 
es, is admissible. Carlin v. Biddison, 
135 Md. 458, 109 A 316. 


8. Mitchell v. La Follett, 88 Or. 
178, 68 P 54; J. W. Denio Milling Co. 
v. Malin, 25 Wyo. 1437165 P £113% 


9. Curtis v. Boston Ice Co., 
Mass. 343, 129 NE 444. 


[a] Rule applied.—In an action by 
a milk company to recover for defend- 
ant ice company’s breach of its con- 
tract to deliver ice if the milk com- 
pany’s ice houses should be destroyed 
and defendant was able to obtain its 
usual supply of ice, evidence relative 
to the occasional oecurrence of a mild 
winter is competent on the question 
of defendant ice company’s diligence 
in obtaining its usual supply of ice, 
evidence as to the time when cutting 
of ice was commenced and as to the 
number of men employed also being 
competent on such issue. Curtis v. 
Boston Ice Co., 237 Mass. 343, 129 NE 
444, 

10. Hawkins v. 
CN. Y.) 206. 
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Brown, 30 Barb, 
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to be admissible must pertain to facts, not conclu- 
sions of the witness.11 Where the contract requires 
defendant to deliver the goods as soon as possible 
after a specified date, he may introduce evidence to 
establish that he was hampered and delayed by 
war,'” strikes,12 shipping conditions,+* or a break- 
down of the plant furnishing him with power.t° De- 
fendant may show that plaintiff has not performed 
his part of the contract,!® for example, that he has 
failed to furnish specifications required thereun- 
der;+7 but where violation of the buyer’s custom to 
furnish shipping direttions did not induce the seller’s 
breach, evidence thereof is inadmissible.t® If the 
failure to deliver is based on the fraud of plaintiff, 
evidence of fraud in other transactions is not ad- 
missible;?® and evidence of plaintiff’s breach the 
previous year of a similar contract between the 
parties is inadmissible.2® Evidence that the goods 
ordered by plaintiff and sold to him were imperfect 
and not usuable without improvement establishes no 
defense, and is immaterial;?1 and the seller, after 
having given notice of his repudiation of the con- 
tract, cannot show that the particular goods con- 
tracted for were not, at the time of the intended de- 
livery, in good condition.2* So, where the buyer 
has canceled the sale for a specified reason, he can- 
not show in defense to the seller’s counterclaim for 
damages for the breach in an action by the former, 
that it would have been impossible for the seller to 
perform because of other circumstances.?72 Where 
defendant attempts to excuse his nondelivery on the 
ground that the buyer failed to supply cars in time 
for delivery within the period stipulated, evidence 
that it would take defendant a specified time to 
load a car is properly excluded in the absence of 
evidence that plaintiff had any knowledge of de- 


11. Hanna v. Crozier, 16 Oh. Cir.{193 SW 853. 
Ct. 8.29; 24. 


12. 
tional Brass Mfg. Co., 13 Oh. A. 49. 
13. Mal-Gra Ciena. Co. v. Na- 25; 
tional Brass Mfg. Co., supra. 26. 
14. Mal-Gra Castings Co. 
tional Brass Mfg. Co., supra. 
15. Mal-Gra Castings Co. 
tional Brass Mfg. Co., supra. 


Haff v. 


v. Na- 27. What 


16. Denio Milling Co. v. Malin, 25 23. 
Wyo. 143, 165 P.1113. 


Admissibility of evidence of per- 127 CCA 599, 


SALES 


Palestine Cotton Seed Oil Co. 

Mal-Gra Castings Co. v. Na-|v. Corsicana Cotton Oil Co., 25 Tex. 

Civ. A. 614, 61 SW 438. 

Pilling, 134 Fed. 294. 

Alwart Bros. Coal Co. v. Royal} Wash. 543, 119 P 1114. 

v. Na-| Colliery Co., 211 Fed. 313, 127 CCA 
599. 


damages 
see infra §§ 1144-1167. 


U. S.—Alwart Bros. 
v. Royal Colliery Co., 211 Fed. 313, 


[§§ 11380-1131 


fendant’s facilities for loading.?# The fact that the 
sellers had themselves contracted for the purchase 
of sufficient goods to supply their customers has no 
bearing on the question of the seller’s lability for a 
breach of a contract for the delivery of such goods 
to one of their customers, except as evidence that 
they had used every precaution to be prepared to 
deliver them in compliance with their agreement and 
were prevented from so doing by a shortage of 
cars.7° 

Evidence of no excuse. Evidence is admissible on 
behalf of plaintiff to show that there was nothing 
to excuse the seller’s failure so deliver the goods.*°® 


[§ 1131] (4) Nature and Extent of Damages?‘— 
(a) In General. In actions by the buyer for breach 
of contract any evidence otherwise competent is 
admissible which tends to show the damages actually 
sustained by reason of such breach.?8 So where the 
seller has breached a contract for the sale of a 
machine by selling similar machines in the same 
county, proof of profits from the work done by 
such other machines is admissible,?® and in an ac- 
tion for breach of an option contract, evidence of the 
circumstances leading up to the execution of the 
contract is admissible to ascertain the actual dam- 
ages.*° Since the measure of damages in actions for 
failure to deliver goods in earload lots is based on 
the amount usually contained in an ordinary ear,*? 
in such an action evidence as to the minimum amount 
of the goods in a car load is admissible.*2 The quan- 
tity of food remaining undelivered under a contract 
may be proved by anyone knowing the facts.23 In 
an action for breach of a contract to sell crops to be 
grown on a certain field, testimany of experts esti- 
mating the total yield of the field is admissible.®* 
The profits which would have reasonably accrued to 


151 S. GC. 484, 149 Sm 246, 


Tex.—West Lumber Co. vy. 1a 
Cummings Export Co., (Civ. Ne 196 
SW 546. 


Wash.—Rothrock vy. Hunter, 66 


See Tydings v. Farrington Auto- 
mobile Co., 189 Ill. A. 387. 
recoverable 29. teh ton Iron Works vy. Vul- 
ean: Process: Co.,, 139 Minn. 180, 265 
NW 1071. 


Evidence as to profits see infra § 
1135. 


Coal Co. 


formance b laintiff see supra §| Ala.—Ward v. Cotton Seed Prod-| $0. Kinkaid vy. Levy, 151 Mo. A. 
1128. a ucts Co., 193 Ala. 101, 69 S 514. 352, 1381 SW 757. 
17. Denio Milling Co. v. Malin, 25| Cal.—Long. Beach Fisheries Co. v. [a] Evidence held’ admissible.— 


Wyo. 143, 165 P 1113. 


Curtis Corp), os Cal; 


A, 318, 208 P| Evidence to the effect that plaintiff's 


18. Rhome Milling Co. v. Cunning-| 272. E ighoeti sear Acout fe hak eed 

e C oh Ve = i é a much larger price than that named 

ham, (Tex. Civ. A.) 171 SW 1081. rope ecet one ee Daniel Co.,!in the contract or the sum fixed as 
19. Barlow v. Wiley, 3 A. K.|° ofa Oy ; liquidated damages and paid, a third 

Magan (Ky. 90457 sae ae ener v. Andrews, 94 Md. 46, Hades ce down. Kinkaid y. Levy, 

5 (ermal. ; P 1 0, A. 332) 131 SW 757, 

ior ed “SOL fev Bap aE Minn.—-Lewistown Iron Works vy. 31. See infra § 1153. 


247 Fed. 403, 159 CCA 457]. 165 NW 1071. 


21. Conley Camera Co. v. Multi- 


= SaUN 
saoper etc., Co., 216 Fed. 892, 183 CCA 352. 131 SW 757 


22. Brown v. Jones, 49 Ida. 797, 


292 BP 235. 
23. Lonsdale Grain Co. v. Canton 
Milling Co., 195 Mo. A. 452, 193 SW 


531, 50 NW 683. 


853. pa Lumber Co., 93 Or. 


[a] Thus, where the buyer tele-| 183 P 476. 
graphed the seller to stop shipments 
of wheat on account of “stringency 
in money matters,” 
that the seller could not have shipped 
on account of an embargo is proper- R. 
ly excluded. Lonsdale Grain Co. v. 
Canton Milling Co., 195 Mo. A. 452, 


Vulcan Process Co., 
Mo.—Kinkaid v. Levy, 151 Mo. A. 33. 
Nebr.—Traver v. Shaefle, 33 Nebr. 


N. Y.—Bigler v. Hall, 54 N. Y. 167. 
Or.—Dunean Lumber Co. v. Willa-| tiffs are not bound to prove the quan- 


Pa.—Theiss v. Weiss, 
31 A 68, 45 AmSR 638; 
evidence to show] Delp, 67 Pa. Super. 47. 


I.—Verhasselt Vv. 
Wholesale Grocery Co., 


Ss. C.—J. A. Fay, ete., Co. v. Mims, 


139 Minn. 180, 32. Ward v. Cotton Seba Products 

Co., 193 Ala, 101,,69 S 51 

Bigler v. Hall, 54 ma Ye Ge 
{a] Rule applied.—Where action 

is brought to recover damages for 

failure to deliver a part of the goods 

contracted for and paid for, plain- 


tity not delivered by the 
ments of the 


measure- 
person upon whose 

measurements payment for the goods 
166 Pa. 9,| was to be made. Bigler v. Hall, 54 


386, 182 P 172, 


Everett “v. | Ni YY. 167: 
34. Rynveld v. Dupuis, 39 F. (2d) 
National | 399. 
105 A 367. 


Expert testimony generally see 
Evidence § 733. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the buyer may, it has been held, be shown on the 
question of damages.*® Evidence tending to fix the 
date of the breach should be admitted.® Hvidence 
which is irrelevant®’ or does not conform to the 
proper measure of damages®® is not, however, ad- 
missible. Thus evidence as to freight charges is 
inadmissible where the contract contemplated the 
delivery of goods “f. 0. b. cars” at the place of ship- 
ment.°® Evidence that the parties to a contract for 
future delivery of a manufactured product contem- 
plated a lower cost to the seller of the raw ma- 
terials is not admissible, in the absence of contractu- 
al provisions suggesting the propriety thereof.‘ 
Evidence of willfulness on the part of the seller is 
not admissible,t? and neither is evidence as to the 
price the seller had paid for the goods where it ap- 
pears that they have greatly depreciated in value 
since the time of his purchase.*? Traveling expenses 
ineurred in an effort to secure prompt delivery,** 
or the expense of unloading and earing for the 
goods purchased,** cannot ordinarily be shown. 


Notice of incurrence. Letters written subsequent 
to the making of a contract, giving the seller notice 
that the delay in the delivery was causing damage 
to the buyer, are admissible where damages there- 
after accrued.*® : 

Anticipatory breach. In an action for damages 
resulting from the seller’s anticipatory breach of a 
sales contract, the trial being after the contract time 
for delivery of the first installment of the goods, 
and before the contract time for delivery of the 


35. Long Beach Fisheries Co. Vv. 
Curtis Corp. 158. Call, A318, 208 —P purpose, 
ohare HAYS “CLC, uCO., Ve Mims, 151 7S; | tion, 


Cc. 484, 149 SE 246. 


{a] Thus (1) Under Civ. Code, §§ 


3308, 3354, in a buyer’s action for a| damages, 


SALES 


without the purchase of ice for such 
elicited on cross-examina- 
is inadmissible, as suggesting a 
false standard of liability, 
relating in any way to the amount of 
Curtis v. Boston Ice Co., 
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others, evidence is admissible to show the market 
price and conditions on the first delivery date,*® 
such prices and conditions before and after that 
date down to the day of trial,#7 the price at which, 
at the time of the trial, orders could be placed with 
responsible firms for delivery on the remaining de- 
livery date,4® and, if not palpably too remote, the 
market price on the day of renunciation.*® So proof 
that inquiries among dealers have led to the quoting 
of a price and the ‘actual purchase of goods at the 
price, even far less than the coniraet. quantity is 
admissible, if relating to a time not too remote.°° 
Prospective changes in conditions affecting the mar- 
ket value before the delivery dates may be shown.°? 
Evidence of the seller’s offer, after repudiation of 
the contract, to withdraw such repudiation, and make 
deliveries on the contract dates at the contract price, 
is not material or competent upon the issue of the 
buyer’s damages.®? 


[§ 1132] (b) Value.5? Where the action is based 
upon defects in the quality of the goods, evidence is 
admissible as to the actual value of the goods de- 
livered®* and the difference in value between such 
goods and the goods contracted for.°> In an action 
for failure to deliver a certain variety of goods, evi- 
dence is admissible on behalf of defendant that the 
variety furnished was equally valuable.°® Where 
plaintiff attempted to show the value of the unde- 
livered goods by testimony as to the value of certain 
samples, defendant could show that the undelivered 
goods, although pronounced satisfactory by plaintiff, 
having purchased it several years be- 
fore, and it having been repaired, op- 
erated, and seriously damaged, so as 


to make it of little value. Baker v. 
Temple, 160 Mich. 318, 125 NW 63. 


and not 


43. 


seller’s breach of contract to furnish 
certain quantities of tuna fish daily 
during the season, evidence of the 
profits which would reasonably have 
accrued to the buyer had the fish been 
delivered is admissible on the ques- 
tion of damages. Long Beach Fish- 
eries Co, ve Curtis Corp, -bs Cak vA: 
318, 208 P 372. (2) Where delivery 
to the buyer of wrong machine in- 
volved an interruption of operation 
of an established plant, the measure 
of damages being the value of the use 
of plant to owner, usual profits earned 
could be considered. J. A. Fay, etc., 
Co. v. Mims, 151 S. C. 484, 149 SE 246. 


Evidence of profits see infra § 1135. 


36. Duncan Lumber Co. v. Willapa 
Lumber Co., Ori 386,. 182) & Lie, 
183 P ah 


37. a.—Austin v. Beall, 167% Ala, 
426, 52 “3 657, AynCas1912A 510. 


Mass.—Curtis v. Boston Ice Co, 
237 Mass. 343, 129 NE 444. 


Mich.—Talcott v. Freedman, 
Mich. 577, 1183 NW 13. 


N. Y.—Saxe v. Penokee Lumber 
Co.; 159 N. Y. 371, 54 NE 14. 


Tex.—Senter v. Brooks Supply Co., 
(Chy. A.) 278 SW 334. 


Wash.—Cron v. Chelan 
Co., 158 Wash. 167, 290 P 999. 


W. Va.—Reiser v. Lawrence, 96 W. 
Va. 82, 123 SE 451. 


Wis.—Kelley v. La Crosse Carriage 
Co., 120 Wis. 84, 97 NW 674, 103 
AmSR .971. 


[a] Illustration.—In an action by 
a milk company against an ice com- 
pany for failure to supply ice as con- 
tracted, testimony of the president 
of defendant ice company that he 
could not,have fulfilled the contract 
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Packing 


237 Mass. 343, 129 NE 444. 


38. Sagola Lumber Co. v. Chicago 
Title, etce., Co., 121 Ill. A. 292; Kelley 
y. La Crosse “Carriage Cor, 120) Wis: 


84, 97 NW 674, 102 AmSR 971. 


39. Austin v. Beall, 167 Ala. 426, 
52 S 657, AnnCas1912A 510. 


[a] Reason for rule.—Where a 
contract contemplated the delivery of 
lumber “f. 0. b. cars” at the place of 
shipment, and not at the point of 
destination, the freight charge on the 
car was outside the contract, and 
could not have been within the con- 
templation of the parties as an ele- 
ment of damages for breach of the 
contract. Austin v. Beall, 167 Ala. 
426, 52 S 657, AnnCas1912A 510. 


40. Cron v. Chelan eckine Co; 
158 Wash. 167, 290 P 999 


[a] TIllustration.—In an action for 
the seller’s breach of a contract for 
a future delivery of dehydrated ap- 
ple rings, evidence that the parties 
contemplated a lower cost to the sell- 
er of raw apples is immaterial. 
Gron Va. Chelam, ,Packinge| \Co.,. (Los 
Washes 1675290) P1999. 


41. Kelley v. La Crosse Carriage 


120 Wis. 84, 97 NW 674, 102 


[a] Reason for rule.—Such _ evi- 
dence is irrelevant, as the seller’s 
motive would not increase his liabili- 
ty in an action based upon a breach 
of the contract. Kelley v. La Crosse 
Carriage Co., 120 Wis. 84, 97 NW 674, 
102 AmSR 971. 


42. Baker v. 
81/8; 125 NW 63. 


[a] Thus, in an action for breach 
of defendant’s contract to sell a boat, 
evidence as to what defendant paid 
for the boat is not admissible, he 


Temple, 160 Mich. 


Senter v. Brooks Supply Co., 
(Tex. Civ. A.) 278 SW 334. 


44. Senter v. Brooks Supply Co., 
supra. y 


45. West. Lumber Co. v. GC. R. 
Cummings Export Co., (Tex. Civ. A.) 
196 SW 546. 


46. Goldfarb v. Campe Corp., 99 
Mise. 475, 164 NYS 583. 


47. 


Goldfarb v. Campe Corp., su- 
pra. 
48. Goldfarb v. Campe Corp., su- 
pra. 
49. Goldfarb v. Campe Corp., su- 
pra. 
50. Goldfarb v. Campe Corp., su- 
pra. 
51. Goldfarb v. Campe Corp., su- 
pra. 
[a] For example, conditions of 
supply, demand, and the like. Gold- 


farb v. Campe Corp., 99 Misc. 475, 164 
NYS 583 


52. Goldfarb v. Campe Corp., 
pra. 
53. Evidence of value: 
General rules see Evidence § 133 et 
seq. 
cate value see Evidence §§ 147— 
152. 


54. Traver v. Shaefle, 33 Nebr. 
50 NW 683; 


su- 


Boal 
Hill v. Kickapoo Lumber 


Co, (Lex. “Civ. AS) 26 “Swe 2345 
55. Hill v. Kickapoo Lumber Co., 
supra. 


56. Ketchum v. Albertson Bulb 
Gardens, 142 Wash. 134, 252 P 523. 


[a] For example, in an action for 
failure to deliver a certain variety of 
tulip bulbs. Ketchum vy. .Albertsyn 
pare Gardens; 142 Wash. 134, 252 P 
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were not equal in quality or value to the samples.>* 
If it is shown that the goods had no particular mar- 
ket value, evidence as to their actual value is ad- 
missible.*8 


Market value. In case of nondelivery, evidence is 
admissible as to the market value of the goods con- 
tracted to be delivered;°® but such evidence should 
ordinarily be limited to the market value at the time 
of the breach of the contract®® and the place of de- 
livery;°? but if it appears that there is no market 
value at the exact time and place, evidence is admis- 
sible as to the market value®? on other dates within 
a reasonable time before and after,°® or at the near- 
est place where there is a market value for the 
goods,°* and in such case the expense of tianspor- 
tation to the place of delivery may also be shown.® 
Evidence of thé market price in a town nearest that 
in which delivery is to be made is admissible, if the 
market price in the two towns is the same.** If the 
market price is not normal at the exact time of the 
breach but is unnaturally inflated or depressed by 
unlawful means, the fair market value is to be de- 
termined from the price before and after the day 
of delivery and from other sources.** Hvidence fix- 
ing the market value as of the date of the writ is 
competent where it is open.to the jury to find that 
‘defendant refused to make delivery at that date;®® 

57. Fisher v. Andrews, 94 Md. 46, 
50 A 407. 


58. Pape v. Ferguson, 28 Ind. A.| + 
298, 62 Ne 712 85 S 536. 
Market value see infra text and 60. 
notes 59-87. Co:; 
59. U. S.—Moss v. Sherburne, 11 
F. (2d) 579 [certiorari den 273 U. S. 


Dominey 


v. Steger, 


SALES 


there was a difference between Caro- 
lina and North Carolina peanuts. 
Tenderson vy. Holmes, 


219 Ala. 666, 123 S 52; 
159 Ky. 182, 
Trask v. Hamburger, 70 N. 


[§ 1132 


and so where the time of delivery has been indefi- 
nitely extended, the contract is not broken until 
the seller’s refusal to deliver, and evidence of the 
market value of the goods at the time of such re- 
fusal is admissible.*® If the goods were bought for 
the purpose of resale, and this fact was known to 
the seller, evidence is admissible as to the market 
value between the time of the seller’s refusal to de- 
liver and the institution of the action.7? The evi- 
dence should be limited to the market price at which 
the buyer could procure the goods, and not that for 
which he could sell them ;"* but the evidence is not 
limited to the market price for lots of the size con- 
tracted for,7? particularly where it is not shown 
that the buyer could have procured the quantity 
which the seller had agreed to deliver by a single 
purchase;7* and evidence is~not admissible as to 
the probable effect upon the market price of putting 
upon the market or attempting to buy the quantity 
of goods contracted for.74 As tending to show the 
market value,’® it has been held proper to show the 
contract price under a second contract between the 
same parties for the same goods,’® the price plain- 
tiff might have obtained for the goods,“ and the 
price for which the goods, after a further step in 
their preparation for use, were sold,*® or contracted 


65. Ford v. Lawson, 133 Ga. 237 
65 SE 444, 

66. Dominey  v. Johnson-Brown 
Co.,” 219 Ala. 666, 123, S 525 ehord 
Johnson-Brown | ¥: Lawson, 133 Ga. 237, 65 SE 444. 
Troendle [a] No substantial difference.— 
166 SW 779:| The rule of the text applies “if it 
H. 453,/is shown that the market price was 


204 Ala. 203, 


710 mem, 47 SCt 100 mem, 71 L. ed. 48 A 1087; McManus v. American] substantially _ the same .=at— -both 
852 mem]; Tabas v. Emergency Fleet | Woolen Co., 126 App. Div. 68, 110 places.” Dominey v. Johnson-Brown 
Corp., 9 F. (2d) 648 [aff 22 F. (2d)|NYS 680; Freedman y. Dobson, 30] Co., 219 Ala. 666, 123 S 52, 54 


398]; Johnson vy. Hislop, 272 Fed.| Misc. 827, 61 NYS 1115. 67. Kountz v. Kirkpatrick, 72 Pa. 
913 61. Tuttle-Chapman Coal Co. v.| 37%: 13 AmR 687, 

Mie eendcksor v. Holmes, 204] Coaldale Fuel Co., 136 Iowa 382, 113 68. Antonacopoulos v. Arax Gro- 
ele: 203, ae SS) Ae en Vv. Gren NW 827; Specialty Furniture Co. v.|cery Co., 234 Mass. 125, 125 NE 161. 
Seed Products Co., 19 la, 101, 69 | Kingsbury, (Tex. Civ. A.) 60 SW 69. Trask v. H burger Z 
S$ 514: McFadden v. Henderson, 128| 1030 Sea Carter v. Roberts, 85 Nebr.| 7.453, 48-4 1087. ON 


_ Ala. 221, 29 S 640. 480, 


124 NW 94 
place of delivery is relevant). 


(market 


price at 0. Pape v. Ferguson, 28 Ind. A. 


7 
298, 62 NE 712. 


Cal.—Albion Lumber Co, v. Lowell, 
20 Cal. A. 782, 1380 P 858, 864. 


Ill.—Paris Flouring Co. v. Imperial 
Cotton Milling Co., 181 Ill. A. 215. 


Iowa.—Tuttle-Chanman Coal Co, v. 
Coaldale Fuel Co., 186 Iowa 382, 113 
NW 827. 


fron, ;ete,y! Co. - v. 
Pearl, 139 Md. 498, 115 A 761. 


N. H.—Trask v. Hamburger, 70 N. 
H. 453, 48 A 1087. 

N. C.—Wilson v. Scarboro, 169 N. 
C, 654, 86 SE 611, 171 N. C. 606, 88 
SE 872, 90 SE 780. See Scotland Neck 
Cotton Mills v. Shaw Cotton Mills, 
181 N. C. 73, 106 SE 460. 

Oh.—Mowry v. Kirk, 5 Oh. Dec. 
(Reprint) 431, 5 AmT-Rec 587. 


Pa.—Seward v. Pennsvlvania Salt 
Mfg. Co., 80 Pa. Super. 207. 


Mex-—G. H.. Parks Grain Co. v. 
Townsend, (Civ. A.) 267 SW 1011. 


Va.—Richmond Leather Mfg. Co. vy. 
Fawcett, 130 Va. 484, 107 SE 800. 


W. Va.—Watson v. Buckhannon 
River Coal Co., 95 W. Va. 164, 120 SK 


Wis.—Cockburn v. Ashland Lum- 
ber Co., 54 Wis. 619, 12 NW 49. 


[a] Variance as to goods.—In a 
buyers’, action for the nondelivery of 
Carolina peanuts, admission of tes 
timony as to the market price of 
North Carolina peanuts is not error, 
in the absence of a showing that 


62. Rothrock v. Hunter, 66 Wash. 
543, 119 P 1114. 
63. Brown v. Jones, 49 Ida. 797, 


292 P 235; Dana v. Fiedler, 12 N. 
Y. 40, 62 AmD 130; Wood, etce., Co. 


v. D. E. Hewitt Lumber Co., 89 W. 
Va. 254, 109 SE 242, 19 ALR 467%. 
But see Gray v. Cooper, 217 Mo. 


A. 592, 274 SW 941 (holding that, 
if the evidence does not show the 
market value at the place of deliv- 
ery, and also does not show that 
there was no market value at such 
place, all other evidence of value 
is incompetent). 


[a] Future delivery.—Where a 
contract to purchase lumber to be 
manufactured and delivered by de- 
fendant within the time and terms 
specified is breached by him a few 
years after the time limit, each of 
the parties acquiescing in the de- 
lay, the statutory limitation not ap- 
plying, and plaintiff, although dili- 
gent, was unable to purchase sim- 
ilar lumber within the year the 
breach occurred for delivery that 
year, but could and did purchase it 
for delivery the next, evidence of 
such facts is competent in an ac- 
tion for the breach. Wood, etc., Co. 
v. D. BE. Hewitt Lumber Co., 89 W. 
Va. 254, 109 SE 242, 19 ALR 467. 


64. Pearce v. Carter, 8 Del. 385; 
Ford v. Lawson, 133 Ga. 237, 65 SE 
444; Livingston v. Klopper, 9 Oh. 
Dec. (Reprint) 185, 11 CincLBul 175. 


‘Wood, 65 Cal. 


71. Randolph Marketing Co. v.. 
Ay .98,.223. P 8 pene: 
v. Fiedler, 12 N. Y. 40, 62 AmD 130; 
Foster v. Hudson Wrecking, etc.,. 
Co., 74 Misc. 420, 184 NYS 34. 


[a] Actual value.—In an action 
by a purchaser for damages for de- 
livery of mixed grapes under a con- 


-tract for a particular variety, proof 


of the amount for which the mixed 
grapes were sold as a basis for de- 
termining the damages sustained is 
properly excluded, such damages, un- 
der Civ. Code § 3313, being deter- 
minable from their actual value, 
rather than the price for which they 
were sold. Randolph Marketing Co. 
v. Wood, 65 Cal. A. 98, 223 P 78. 


72. Faulkner v. Closter, 79 Iowa 
15, 44 NW 208. 
73. Dana v. Fiedler, 12 N. Y. 40, 


62 AmD 130. 
74 Dana v. Fiedler, supra. 


75. Price paid for goods as ev- 
gence of’ market value see infra § 
L 


76. Moss v. Sherburne, 11 F. (2d) 
579, [certiorari den 273 U. S. 710 
mem, 47 9SGt 100)  memy 7 Shai vede 


852 mem]. 


77. Wilson v. Scarboro, 169 N. C. 
654, 86 SE 611 [reh den 171 N. CG. 
606, 88 SE 872]. 


78. Seward v. Pennsylvania Salt 
Mfg. Co., 80 Pa. Super. 207. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be sold.7® Where the market price at the point 
of delivery is shown to be affected by a distant mar- 
ket, evidence of the price at the latter place may be 
admitted.8° -Where the buyer is a wholesale dealer 
and bought the goods in question for sale to dealers 
and not in the retail market, the market value is 
the wholesale price, and evidence of the retail price 
of the goods is inadmissible, in the absence of a claim 
for loss of profits.81 Evidence as to whether there 
was a quoted market is immaterial where it appears 
that there was an existing market price.$* The fact 
that the loss of profits was the same as the differ- 
ence between the market value and the contract 
price is no reason for excluding evidence of the 
market value.§* Evidence that when the contract 
was made the market price was higher than the 
contract price is immaterial on the question of the 
measure of damages,** and in the buyer’s action 
for breach defendant seller counterclaiming for the 
former’s refusal to accept the goods tendered may 
present evidence as to the state of the market and 
the market price of the goods at the time and place 
of delivery.s> Since the market value is not depend- 
ent on what becomes of the goods, evidence as ‘to 
what either the buyer’® or the seller’? had done 
with them is irrelevant. 


[§ 1133] (c) Purchase of Other Goods. Since 
the measure of damages is ordinarily the difference 
between the market price and the contract price at 
the time and place of delivery, and does not depend 
on the price paid by the buyer for other goods pur- 
chased to take the place of those not delivered,’® 
evidence of such purchase has been held inadmis- 
sible;*® and so it is immaterial what it cost plaintiff 


[a]. Thus in an action for dam- 
ages for breach of a contract to de- 
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to manufacture goods to replace those not deliv- 
ered.°® There is authority, however, to the effect 
that the price paid for other goods is admissible for 
the purpose of showing the quantity of goods for 
which defendant is chargeable,®t or as tending to 
show the market value.®? Thus, if the purchaser 
goes into the market and purchases goods as cheaply 
as he can, this is admissible when properly related 
as to time and place to the date of the breach of the 
contract and place of delivery under the contract ;°* 
and so, in an action for damages for failure of de- 
fendant manufacturer to deliver goods, there is no 
error in admitting in evidence the cost of obtaining 
such goods from other manufacturers on defendant’s 
default, where it did not appear at the time the 
evidence was offered that the material used by the 
other manufacturers was different from that speci- 
fied in defendant’s contract, or that the process em- 
ployed by them might not have been used by defend- 
ant with its specified material, so as to make good 
its guaranty of performance.®* Evidence that the 
buyer was compelled to pay a higher price in the 
open market for the goods contracted for when he 
was selling them for the price for which he original- 
ly contracted, although irrelevant to the issue of the 
seller’s liability, at least shows that he is not stand- 
ing on a legal right without merit.°° Where the 
buyer has bought other goods in the market, the 
seller is entitled to show what he actually paid for 
them.°® 


[§ 1134] (d) Special Damages.°7 Where the 
buyer seeks to recover damages for delay in delivery, 
evidence tending to show special damage by reason 
of the delay is not admissible unless it appears that 


liver hydrate alumina evidence of 
the price at which the product had 
been sold after it had been dehydrat- 
ed is admissible as bearing on the 
market value of the product before 
the water had been’ extracted. 
Seward v. Pennsylvania Salt Mfg. 
Co., 80 Pa. Super. 207. 


79. Western Industries Co. v. 
Mason Malt Whisky Distilling Co., 
56 Cal. A. 355, 205 P 466. 


[a] Ilustration.—Where the sell- 
er of distillery’s slops, which had 
no market value, had knowledge that 
the buyer: had purchased the same 
for the purpose of extracting potash 
salts therefrom, for which it had of- 
fers of purchase, the buyer’s con- 
tracts for the sale of the potash 
salts were admissible in evidence to 
prove the value of the _ product. 
_Western Industries Co. v. Mason Malt 
Whisky Distilling Co., 56 Cal. A. 355, 
205) 2 466" ~% 


80. Walker Grain Co. v. Denison 
Millynéte.) Con. Clex. Cty,” A L78 
SW 555. 


[a] TIlustration.—In an action for 
breach of a contract to deliver corn 
at points in Texas, published mar- 
ket reports of the Kansas City mar- 
ket are admissible. Walker Grain 
Co. v. Denison Mill & Grain Co., (Tex. 
Civ. A.) 178 SW 555. 

81. Tuttle-Chapman Coal Co. v. 
‘Coaldale Fuel Co., 136 Iowa 382, 113 
NW 827. 


Sl Custer arkewaGraines Co. 
Townsend, (Tex. Civ. A.) 267 sw 
1011. 

83. Tabas v. Emergency Fleet 


sont 9 F. (2d) 648 [aff 22 F. (2d) 
98]. 

84. Wood v. W. E. Sexton Co., 275 
Fed. 660. 


85. Stanfield v. Arnwine, 102 Or: 92. Sawyer v. Haton, 293 Fed. 898; 
289, 202 P 559. Ward v. Cotton Seed Products Co., 
86. Robinson v. Samuels, (Tex. 193 Ala. 101, 69 S 514. 


Civ. A.) 196 SW 893. 


87. Reiser v. Lawrence, 96 W. Va. 
82, 123: SE 451. 


[a] Trial court may properly ex- 
clude evidence that after making the 
contract defendant contracted the 
same goods to another at a _ price 
less than the price stipulated in the 
contract; the question being, not 
what price the defendant may have 
subsequently sold the goods to an- 
other for but what was the mar- 
ket price thereof, as a means of de- 
termining plaintife’ s damages. Reiser 
v. Lawrence, 96 W. Va. 82, 123 SE 
4505 


88. Measure of damages for non- 
delivery of goods see infra §§ 1146- 
1161. 


89. Fairchild-Gilmore-Wilton Co. 
v. Southern Refining Co., 158 Cal. 
264,110 P* 9515: Seullin’ SteelgjCo. 
v. Mississippi Valley Iron Co., 308 
Mo... 453, 273 SW .95;- Thedford  v. 
Herbert, 135 App. Div. 174, 119 NYS 
1025; Strohmeyer, etc., Co. v. Hart- 
ley Silk Mfg. Co., 130 App. Div. 102, 


114 NYS 287, 288. But see Albion 
Lumber Co. v. Lowell, 20 Cal. A. 
782, 130 P 858, 864 (holding evi- 


dence that plaintiff had to go into 
the open market to purchase ties 
involved in a contract of sale ad- 
missible). 


“Proof of such a purchase and the 
amount paid thereon would be in- 
admissible either to fix the damages 
or to establish the market price.” 
Strohmeyer, etc., Co. v. Hartley Silk 
Mfg. Co., supra. 


90. Tamor v. Ronsheim, 174 NYS 
153. 

91. Cole v. Cheovenda, 4 Colo. 
ie ; 


[a] Illustration.—In an action for 
breach of a contract to deliver cot- 
ton seed, a statement showing the 
price at which plaintiff was forced 
to purchase other cotton seed, and 
the difference between such price and 
the price agreed on with defendant, 
is admissible to show the market 
value. Ward v. Cotton Seed Products 
Co., 193 Ala. 101, 69 S 514. 


Market value see supra § 1132. 


93. Dominey v. Johnson-Brown 
Co., 219 Ala. 666, 123 S 52; McFad- 
den v. Henderson, 128 Ala. 221, 29 
S 640; Verhasselt v. National Whole- 
sale Grocery Co., (R. I.) 105 A 367; 
Union Bleaching, etc., Co. v. Barker 
Fuel Co., 124 S! C. 458) 117 SE 735; 
McCaull-Dinsmore Co. vy. Heyler, 48 
S. D. 211, 203 NW 505. 


[a] Variance between statement 
and invoices.—In buyer’s action for 
damages for seller’s failure to de- 
liver coal, a statement purporting to 
show in itemized form purchases by 
plaintiff outside of the contract, giv- 
ing the names of the sellers, prices, 
and quantities purchased, and indi- 
eating the difference between the 
purchase price and contract price, 
held admissible as against the ob- 
jection that it did not agree with 
the invoices evidencing such pur- 
chases. Union Bleaching, ete., Co. 
v. Barker Fuel Co., 124 S. C. 458, 117 
SE 735. 


94. Michigan Lubricator Co. — v. 
Ontario Cartridge Co., 275 Fed. 902. 


95. Haff v. Pilling, 134 Fed. 294. 


96. Theiss v. Weiss, 166 Pa. 9, 
31 A 638, 45 AmSR 638. 


97. Admissibility of evreonce of 
profits see infra § 1135. 
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the seller knew of the special conditions.°® It is 
competent to show, however, what the parties con- 
templated;°® and to prove the seller’s knowledge of 
the special conditions evidence of conversations be- 
tween a witness and plaintiff before the execution 
of the contract is admissible.t Where, by reason 
of the seller’s breach, the buyer was unable to ful- 
fill its contracts to supply oil to certain vessels and 
became lable to them, the charter parties covering 
such vessels were competent evidence of the value 
of the time lost by them.? 


[§ 1185] (e) Profits. In an action by the buyer 
for damages for breach of a sales contract, where 
the circumstances authorize a recovery for prof- 
its,> it is competent to show that plaintiff’s profits 
were not problematical or speculative,* that the sell- 
er had knowledge of the necessities of the buyer’s 
business and that the failure to deliver the goods 
would affect his profits,> and that plaintiff had or- 
ders for goods such as defendant had\agreed to de- 
liver on which a profit would have been made;° 
and he may state his prospects for selling the goods.’ 
Evidence of plaintiff’s inability to perform his own 
contract of resale made in reliance on the seller’s 
fulfillment of his contract is admissible,* and so tes- 
timony as to contracts of resale held by the buyer 
for goods covered by sales as to which the seller has 
defaulted is admissible,® but evidence as to such con- 
tracts covered by a sale which was performed in full 
by the seller is immaterial.1° Evidence is admis- 
sible to show the price at which plaintiff might have 
made the sale,11 whether the goods were procurable 
in the market,!? the efforts of the buyer in attempt- 
ing td procure them,?* and the expenses incurred 
in so doing.1* Testimony as to profits made by an- 
other dealer is not admissible to show the loss of 


98. Sandusky Cement Co. v. Ham- 


ilton, 287 Fed. 609 [certiorari den 3. 
262 U. S. 759 mem, 43 SCt 705 mem, 

67 L. ed. 11219 mem]; Gourley v. ae 
American Hardwood Lumber Co., 185 2 
Mo. A. 360, 170 SW 339; Simpson 355, 05 P 


Brick-Press Co. v. Marshall, 5 S. D. 5. 
528, 59 NW 728. 


fa] Rule applied.—In an action 
for damages for breach of contract 6. 
for the sale of coal, the exclusion Ml. 
of evidence tending to prove spe- 
cial damages by reason of the en- 
forced closing of plaintiff’s plant for 
lack of fuel is proper, where there 7 ee eee Ve 
is nothing in the contract to indi- 
cate that either party at the time 


SR 971. 
A. 255; 


of the contract contemplated that 8. 

the natural and proximate result of | 100 SE 689. 
nondelivery would cause a closing 9. 

down of plaintiff's plant. Sandusky 

Cement Co. v. Hamilton, 287 Fed. 


609 [certiorari den 262 U. S. 759, 10. 
ASUS 705,00) lun eds L29g) Fawcett, supra. 


99. Texas Co. v. Pensacola Mari- 11. 
time Corp., 279 Fed. 19. 


[a] Evidence held admissible.— [a] 
In an action for breach of a con- 
tract to sell to plaintiff its require- 
ments of bunker oil for resale to 
ships, evidence as to the efforts made 
by plaintiff to resell defendant’s oil 
is admissible to show what it was 
intended plaintiff should do under its 
undertaking .to take all the bunker 
oil required by it, and as bearing 
on the value of that obligation to 
plaintiff. Texas Co. v. Pensacola 
Maritime Corp., 279 Fed. 19. 


1. Gorham v. Dallas, etc., 
(Tex. Civ. A.) 106 SW 930. 


2. Texas Co. v. Pensacola Mari- 


TNexass iCosmiw. 


Tag KOGYe 12. 


48, 6] CCA 584; 
Carriage ‘Cox 
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time Corp., 292 Fed. 61. 

See infra § 1160. ; 13. 

Western Industries Co. v. Ma- 

ete, pe et Come bn Calle A. 
66. 


eee v. La Crosse Carriage 
Co., 120 Wis. 84, 97 NW 674, 102 Am 


Lapp v. Illinois Watch Co., 104 15. 
Johnston v. Faxon, 172 
Mass. 466, 52 NE 539; 
Crosse Carriage Co., 
NW 674, 102 AmSR 971. 


Radford Grocery Co. v. 
Jamison, (Tex. Civ. A.) 221 SW. 998. 


Storey v. Stokes, 178 N. C. 409, 


Richmond Leather Mfg. Co. v. 
Fawcett, 130 Va. 484, 107 SE 800. 16. 


Richmond Leather Mfg. Co. v. 


Texas Co. v. Pensacola Mari- 
time Corp., 292 Fed. 61. 


Market value.—In the absence> 
of proof indicating different prices, 
proof of the market value of oil for 19. 
delivery at a particular port to ves- 
sels for fuel might be ran as in 
connection with other proof, as in- 5 
dicating at what prices the sales| C0» 126 App. Div. 68, 110 NYS 680. 
might have been made by the buyer, 22. 
if the seller had ti pene ae con 23 
tract to furnish all the oil resold by 5 

the buyer to vessels at such port. Ala. A. 161, °60).9 508. 
Pensacola Maritime 24, 
Corp., 292 Fed. 61. 


Wilmoth y. Hamilton, 127 Fed. 25. 
Kelley v. La Crosse 
120 Wis. 84, 97 NW 674, 
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plaintiffs profits, in the absence of evidence that 
the conditions with reference to the sale of the goods 
were similar or that the profits ordinarily realized 
were the same;!§ but evidence of the amount of 
goods sold by plaintiff the preceding year at the 
same place and under apparently similar conditions 
is admissible in an action for breach of a contract to 
furnish the season’s supply.1®° Where plaintiff al- 
leges that defendants wrongfully interfered with 
his business and broke it up and compelled him to 
abandon his lease, it is competent to show the value 
of the plant, lease, and business.17 In an action 
against a restaurant keeper for breach of his con- 
tract to furnish garbage to plaintiff for use in feed- 
ing hogs, plaintiff may testify as to how long, on an 
average, during the last six months of the contract 
it took in feeding the material to make a market- 
able hog out of a stock or feeder hog,'* and also as 
to the number of cans of the garbage that was taken 
each day from defendant’s place under the con- 
tract,!° and their average weight.2° If the goods 
have a market value at the time and place of de- 
livery, it has been held that plaintiff is not entitled 
to show specific contracts for resale at a profit.?? 


Speculative profits. Where the prospective profits 
are too speculative to be recovered in the action,?? 
evidence of the value of plaintiff’s business and loss 
from its interruption by reason of defendant’s 
breach is not admissible.?? 


[§ 1136] (f) Mitigation of Damages. In an ac- 
tion by the buyer for damages for breach of a sales 
contract, evidence is admissible on behalf of defend- 
ant to show active and unreasonable enhancement of 
the damages by plaintiff,?+ or a failure to exercise 
care and diligence to avoid or minimize the loss.?5 
Accordingly the seller of a machine may show that 


102 AmSR 971. 


Talcott v. Freedman, 149 Mich. 
577, 113 NW 13; Finkelstein v. Sel- 
witz, 79 Misc. 28, 139 NYS 122; Kel- 
ley v. La Crosse Carriage Co., 120 Wis. 
84, 97 NW 674, 102 AmSR 971. 

14. Kelley v. La Crosse Carriage 
Co., Supra 
Creka Fertilizer Co. v. Krish, 
74 SW 268, 24 KyL 2471; Levison v. 
Kelley v. La|Oes, 98 Misc. 260, 162 NYS 1043. 


120 Wis. 84, 97 [a] Rule applied.—In an action for 
breach of a contract to sell a motion 
picture film of sensational nature, 
plaintiff could not prove his loss of 
profits by showing the profits on a 
previous production of same film at 
a particular theater in the city. Levi- 
son v. Oes, 98 Misc. 260, 162 NYS 1043. 


Big Four Ice, ete., Storage Co. 
Veet ae (Tex. Civ. A.) 9 SW (2a) 


17. Harrell on Brinkley, 184 N. C. 
624, 113 SH 77 


18. Nelson v. havea 108 Wash. 
259; 183 P1328 
Nelson vy. Davenport, supra. 
20. Nelson v. Davenport, supra. 
21. McManus vy. American Woolen 


See infra § 1160. 
Standard Oil Co. v. Weeks, 6 


Kern v. Friedrich, 220 Ala. 581, 
126 S 857. 


Kern v. Friedrich, supra; Hy- 
draulic Press Brick Co. v. Haynes 
Bread Co., 128 Minn. 401, 151 NW 140. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the buyer interfered with the functioning thereof?® 
and interrupted workmen sent to install and repair 
Evidence that samples have been furnished to 
the buyer is admissible to show notice of the kind 
of goods to be furnished?*® and his failure then to 
reject the goods may be shown to prove that he did 
not do all he could to minimize the damages.?°® 
though plaintiff was prevented, by reason of defend- 
ant’s breach, from executing orders obtained for 
goods to be manufactured from raw materials to be 
suppled by defendant, evidence is admissible to 
show that plaintiff was in consequence enabled to 
execute other orders whereby it made profits which 
could be considered in reduction of damages;*° and 
in an action for breach of defendant’s contract to 
sell to plaintiff a boat, defendant could show that 
the boat could not be run at a profit.?+ 
action is brought to recover only the difference be- 


1b.27 


26. Kern v. Friedrich, 220 Ala. 581, 
126 S 857. 

27. Kern v. Friedrich, supra. 

28. Buckbee v. P. Hohenadel, Jr., 
Go. 224, Hed. 4,139 CCA. 478. LRA 
1916C 1001, AnnCas1918B 88. 

{a] Rule applied in an action for 
damages for failure to furnish the 
variety of cucumber seed ordered. 
Buckbee v. P. Hohenadel, Jr., Co., 224 
Fed. 14, 139 CCA 478, LRA1916C 1001, 
AnnCas1918B 88. 


29. Buckbee y. P. Hohenadel, Jr., 
Co., supra. 


30. Hill v. Showell, 87 L. J. K. B. 
1106. = 
31. Baker v. Temple, 160 Mich. 318, 


125 NW 63. 


32. Michigan Lubricator Co. v. On- 
tario Cartridge Co., 275 Fed. 902. 

33. See Evidence §§ 1730-1806. 

34. See Contracts §§ 976-986. 

35. See cases infra this section. 

36. Bruner v. Kansas Moline Plow 


Co., 7 Ind. T. 506, 104 SW 816; Fox v. 
Walsh, 5 Rob. (La.) 222; Landreaux 
v. Campbell, 8 Mart. N. S. (La.) 478; 
Heller v. Heine, 42 Misc. 188, 85 NYS 
389. And see cases infra this note. 


{a] Evidence held sufficient: (1) 
To warrant a recovery by plaintiff. 
Laflin v. Brooks, 180 Ark. 1167, 22 SW 
(2d) 169; U.S. Aute Co. v. Loeb, 131 
Ark: 593; 199-SW. 530; Clinton v. 
Nothern, 123 Ark. 235, 185 SW 457; 
Pye v. Eagle Lake Lumber Co., 66 Cal. 
A. 584, 227 P 193; Brown vy. Jones, 49 
Ida. 797, 292 P 235; Eyler v. Edina 
Light Co., (Mo. A.) 237 SW 545; Phil- 
lips-Jones Co. v. Reiling, 193 App. Div. 
716, 184 NYS 887; Schapin v. Auer- 
bach, 117 NYS 159; Heller v. Heine, 
42 Misc. 188, 85 NYS 389; Sklarsky 
v. Marine Mfg., ete., Co., 33 Misc. 761, 
67 NYS 897; Blotz-Henneman Seed 
Co. v. Carroll, 116 Okl. 285, 244 P 781; 
Guthrie Mill, etc., Co. v. Howe Grain, 
€tes) Co. S07OkKL, 6137 5% P 2905 TB. 
Oliver & Co., Ltd. v. Diez, 28 Porto 
Rico 661. See Bendix v. Staver Car- 
mage IO. 194 TVA) 310. (2) 8 Do 
warrant submission of plaintiff's case 
to the jury. Garcia v. Taggart Coal 
€o., 27 Ga. A. 204, 108 SE 72. (3) To 
support a finding that one who ac- 
companied the buyer when he exam- 
ined the poles did so on behalf of the 
subsequent buyer. Schulze v. Buck- 
eye Lumber Co., 94 Wash. 520, 162 P 
588. 


[b] Evidence held insufficient: (1) 
To warrant a recovery by plaintiff. 
Indiana Flooring Co. v. Grand ‘Rapids 
Trust Co., 20: FE. (2d) .633; Guerney 
Heater Mfg. Co. v. Woods, 34 Ga. A. 
260, 129 SE 119; Greenberger v. Gor- 
don, 159 NYS 692; W. T. Ferguson 
Lumber. Co. v. Hiawatha Lumber Co., 
105 Okl. 1938, 232. P 67; Ketchum v. 
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Al- 


tract,®? 


Where the 


142 Wash. 
(2) To show, in an 
action for breach of an agreement 
for the sale of personal property 
whereby a balance of the purchase 
price was to be paid when an invoice 
had been completed and footed, that 
such invoice had been agreed upon so 
as to justify demand for possession. 
Cassriel v. McIntyre, 46 Cal. A. 644, 
189 P 801. (3) To show, in an action 
by the buyer against the seller for 
nondelivery of goods which were to 
have been shipped by boat, that there 


Albertson Bulb Gardens, 
134) 202, P 523. 


“was a signed bill of lading (Peter v. 


Laba, 48 N. S. 202, 20 DomLR 786), 
(4) or in such an action to prove the 
‘delivery itself to the carrier (Peter 
v. Laba, supra). 


37. See cases infra this note. 


[a] HEvidence held sufficient: (1) 
To prove the making of the contract. 
California Canneries Co. v. Scatena, 
117 Cal. 447, 49 P 462; Hazelwood v. 
McKenna, 190 Ky. 58, 226 SW 365; 
Brockman Commission Co. v. Kil- 
bourne, 111 Mo. A. 542, 86 SW 275; 
Blasius v. Avri Chemical Co., 184 App. 
Div. 612, 172) NYS 1367; 9Bristol (v. 
Mente, 79 App. Div. 67, 80 NYS 52 
[aff 178 N. Y. 599 mem, 70 NE 1096 
mem]; Texas Seed, etc., Co. v. Wat- 
son, (Tex. Civ. A.) 160 SW 659; Ogil- 
vie Flour Mills Co., Ltd. v. Morrow 
Cereal Co., 41 Ont. L. 58, 39 DomLR 
463 [app dism 57 Can. S. C. 403]. 
See Chicago Builders’ Specialties Co. 
v. Koehring Mach. Co., 203 Ill. A. 232. 
(2) To sustain a verdict for plaintiff 
on the issue of mutuality of the con- 
tract. McCaull-Dinsmore Co. v. Hey- 
ler, 48 Si) °D! 211, 203° NW “505. "@) 
To support a special finding of the 
jury that defendant agreed to. ship 
good pickings. Robinson v. Samuels, 
(Tex. Civ. A.) 196 SW 893. 


[b] Evidence held insufficient: To 
show the making of the contract. 
Miller Grocery Co. v. East Port Sar- 
dine Co,,, 10m Gar WAN (2875 “78 SH 554. 
Greenberg v. Lake Simcoe Ice Supply 
Co., 39 Ont. L. 32, 11 OntWN 439. 


38. See cases infra this note. 


[a] Evidence held sufficient: (1) 
As to right of plaintiff to maintain 
the action. Tichenor v. Newman, 186 
Ill. 264, 57 NE 826. (2) To show 
compliance with the terms of the con- 
tract on plaintiff's part. Kay v. Ala- 
bama Cotton, etc., Co., 211 Ala. 454, 
100 S 868. (3) To show waiver of 
written notice in the contract of sale 
as a prerequisite to the claim for 
damages against the sellers. Detwil- 
er v. Downes, 119 Minn. 44, 137 NW 
422, 50 LRANS 753. 

[b] Evidence held insufficient: (1) 
To show a waiver by the seller of a 
contract provision requiring specifica- 
tions to be furnished sixty days be- 
fore delivery. Phillips Sheet, etce., 
Plate Co. v. Boyer, 133 Md. 119, 105 A 
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tween the contract and market price and not lost 
profits, defendant is not entitled to show that, if 
delivery had been made, plaintiff would have had 
no market for the articles and would have sustained 
a loss thereon.*? 


[§ 11387] c. Weight and Sufficiency. The rules de- 
terminative of the weight and sufficiency of evidence 
in ciyil actions generally** and particularly in ae- 
tions on the contract®* have been applied in deter- 
mining the weight and sufficiency of evidence in ac- 
tions by the buyer for breach of a sales contract.?* 
Accordingly, there must be a preponderance of evi- 
dence to establish all the facts essential to a recovery 
by plaintiff,?° for example, the making of the con- 
the right of plaintiff to maintain the ac- 
tion,®* defendant’s breach,®® or plaintiff’s offer to 
return delivered goods not conforming to the con- 
tract;*° and so it devolves upon defendant to prove 


166. (2) To show that the seller was 
estopped to claim forfeiture of de- 
liveries for five months because of 
the purchaser’s failure to furnish 


specifications. Phillips Sheet, ete., 
Plate Co. v. Boyer, supra. 

39. See cases infra this note. 

[a] Evidence held sufficient: (1) 


To show breach. Quemahoning Coal 
Co. v. Maryland Coal, ete., Co., 176 
Fed. 309, 99 CCA 647; Hazelwood v. 
McKenna, 190 Ky. 58, 226 SW 365; 
O’Hara v. Graham, 158 Ky. 746, 166 
SW 233; New England Coca-Cola 
Bottling Co. v. Gallagher Bottle Cap- 
ping Mach. Co., 236 Mass. 60, 127 NE 
500; Long v. Pruyn, 128. Mich. 57, 
87 NW 88, 92 AmSR 448; Eversole v. 
Hanna, 184 Mo. A. 445, 171 SW 25; 
Harrison v. Argyle Co., 128 App. Div. 
81 12 NYS. 477 ati 98 Ni. 62.8 
mem, 92 NE 1086 mem]; Ideal Wrench 
Co. v. Garvin Mach. Co., 92 App. Div. 
187, 87 NYS 41 [aff 181 N. Y. 573 mem, 
74 NE 1118 mem]; Branower v. In- 
dependent Match Co., 83 App. Div. 
370, 82 NYS 224; Ramsey v. Hill, 92’ 
S. C. 146, 75 SE 366; Watson v. Pat- 
rick, (Tex. Civ. A.) 174 SW 632. (2) 
Nondelivery. Peter v. Laba, 48 N. S. 
202. To support a finding as to the 
time of the breach. Tiger, etc., Merc. 
Co. Vv. Griffin, 155 Arke121, 244°S Ww 
8; Standard Rice Co. v.. Garic, (Tex. 
Civ. A.) 274 SW 652. (3) To show 
actual physical interference with 
plaintiff’s rights under the contract. 
Harrell v. Brinkley, 184 N. C. 624, 113 
SE 770. (4) To sustain a finding that 
defendant’s offer to deliver was not 
made in good faith, but to avoid his 
obligations under the contract. Har- 
rison v. Argyle Co., 128 App. Div. 81, 
112 NYS 477 [aff 198 N. Y¥.-628, 92 
NE 1086]. 

[b] Evidence held insufficient: (1) 
To show breach generally. General 
Supply Co. v. Fournier, 94 Conn. 161, 
108 A 536; Bruner v. Kansas Moline 
Plow Co., 7 Ind. T. 506, 104 SW 816; 
Michlovitz v. Hastern Rolling Mill Co., 
158 Md. 486, 148 A 836; Fresno Home 
Packing Co. v. Lyon, 98 Miss. 228, 53 
S 585; Masor v. Jacobus, 84 NYS 589; 
Mihalovitch-Fletcher Co. v. Bartlett, 
She Oh a Oireu CG. Oona) iO oe SOW, 
breach as a matter of law. Allen 
Lumber, etc., Co. v. Williams, 137 
Ark. 319, 209 SW 281; Newhouse Mill, 
etc., Co. v. Keller, 103 Ark. 538, 146 
SW 855; Mal-Gra Castings Co. v. Na- 
tional Brass Mfg. Co., 13 Oh. A. 49. 
(3) To show a delay in delivery at 
the designated point. Bruner v. Kan- 
sas Moline Plow Co., 7 Ind. T. 506, 104 
SW 816 [mod on other grounds 168 
Fed. 218, 93 CCA 504]. 

40. See cases infra this note. 

[a] Evidence held sufficient to 
show plaintiff offered to return the 


goods not conforming to the contract. 
Gilbert v. Alton, 88 App. Div. 62, 84 
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any affirmative defense by a preponderance of the 
Shght evidence of plaintiff’s readiness 
and willingness to receive and pay for the goods 
will be sufficient,#” and it is sufficient prima facie 
as to plaintiff’s ability to show that he had property 
and credit sufficient to enable him to raise the mon- 
ey,*® or that he was concurrently making and ex- 
ecuting similar contracts of purchase throughout 
the same territory,*# or subsequently went into the 


evidence.*! 


NYS 682. See Williams v. J. F. Row- 
ley Co., 195 Ill. A. 638. 


41. F. W. Brockman Commn. Co. v. 
Kiibourne, 111 Mo. A. 542, 86 SW 275; 
Hollister v. Bender, 1 Hill (N. Y.) 
150. And see cases infra this note. 


[a] Evidence held sufficient: (1) 
To support a verdict for defendant. 
Dixie Cotton Oilmill Co. v. Biack, 131 
Ark. 593, 197 SW 1176; Davis v. Val- 
ley Mercantile, etc., Co., 33 N. M. 295, 
265 P 35. See Bushnell v. Chester, 
203 Ill. ‘A, 229. (2) To sustain de- 
tendant’s counterciaim for the price. 
Rushfeldt v. Tall, 137 Minn. 281, 163 
NW 505; Dvorkin v. Blumberg, 180 
NYS (317. (3) To show that the 
amount still due on the goods deliv- 
ered exceeded the buyer’s damages 
for the breach. J. K. Armsby Co. v. 
Grays Harbor Commercial Co., 62 Or. 
B73; 2238°P 32. (4) *To’show that the 
Sale was conditional on the seller be- 
ing able to procure the goods at the 
agreed price. Channel Commercial 
Co. v. Hourihan, 20 Cal. A. 647, 129 P 
947. (5) To show that the original 
contract was modified (Acme Mills, 
etc., Co. v. Rives, 141 Ky. 783, 133 SW 
786), (6) abandoned by both parties 
(Uvada Cons. Mines Co. v. Western 
Gas Engine Corp., 56 Cal. A. 566, 205 
P 879), (7) or rescinded by consent 
(International Harvester Co. v. Hib- 
ler, (Ky.) 119 SW 790). (8) To show 
that neither party to a contract for 
the sale of rice deemed it breached 
until the government commandeered 
it for army use. Lippman v.. Rice 
‘Millers’ Distributing Co., 156 La. 471, 
100 S 685. (9) To show that defend- 
ant’s failure to perform the contract 
was due to conduct of plaintiff. 
Townes v. Oklahoma Mill Co., 85 Ark. 
596, 109 SW 548. (10) To show that 
plaintiff not only failed but refused 
to comply with his part of the con- 
tract. Blakeslee v. Reinhold Mfg. 
@o,, 153.) Mich?,.230; L1L7 NW. 92... (11) 
To show that goods, shipped prior to 
the signing of the written contract, 
were shipped under an oral contract 
embodied in the written one. Padu- 
cah Grain, ete., Co. v. Marshall, 196 
Ky. 673, 246 SW 30. . (12) To show 
that defendant was obligated only to 
deliver f. o. b. the station from where 
the goods were to be shipped. Street 
v. Smith Bros. Grain Co., (Tex. Civ. 
A.) 274 SW 643. (13) To show that 
purchase of other goods testified to 
by plaintiff was a ‘“‘wash sale,” or a 
fictitious sale made to fasten a fixed 
liability on defendant. F. W. Brock- 
man Commn. Co. v. Aaron, 145 Mo. A. 
807, 1830 SW 116. (14) To show that 
‘defendant’s breach was brought home 
to plaintiff on November 15, and not 
on December 15, as indicated by the 
jury’s verdict. Progressive Smelting 
ete., Corp. v. Ansonia Fdy. Co., 938 
Conn. 123, 105 A 322. 


{b] Evidence held insufficient: 
(1) To warrant a verdict for defend- 
ant generally. WHarly, etc., Co. v. Ev- 
ans, 191 Ky. 699, 231 SW 226; Neil 
v. Cunningham Store Co., 149 Mo. A. 
53, 1830 SW 503; McGraw v. Hilde- 
brant, 89 Okl. 140, 214 P 688. (2) 
To overcome the effect of plaintiff's 
evidence of breach. Holland v. Ca- 
gon, 1 Ky. Op. 607. (3) To prove 
matters asserted in mitigation of 
damages. Mayhew, etc., Lumber Co. 


SALES 


v. Valley Wells Truck Growers’ 
Assoec., (Tex. Civ. A.) 216 SW 225; 
R. P. Arkley Lumber Co. v. Vincent, 
121, Wash; 512,209) P2690." (4) 5 To 
prove sale was conditional. Dressler 
v. Andrews, (R. I.) 103 A 564. (5) 
To show breach of the contract by 
plaintiff. Groeneveld v. Delozier, 86 
Cal. A. 640, 261 P 493; Mackie Mo- 
tors Co. v. Dearborn Truck Co., 192 
Iowa 458, 185 NW 22; Wilbur v. 
Means, 171 Wis. 401, 177 NW 575. 
(6) To show that the buyer intended 
to abandon the contract by its own 
refusal to pay the installments when 
the seller claimed they were due. 
Empire Rubber Mfg. Co. v. Morris, 
Tt ING RSE TERA GS STA 1000.” ACa-2 Lo 
show defendant was excused from 
performance. Nelligan v. Knutsen, 
38) Cala Ay 1) LVSUP21 8 1799R 4435 (C8) 
To show that the damages sustained 
were due to plaintiff's delay in un- 
loading the goods. Manhattan Prod- 
uce Co. v. Doud, 173 NYS 500. (9) 
To show that the contract was pro- 
cured by plaintiff’s fraud and mis- 
representations. Marvin v. Eng- 
Skell (Cos %33- Cali GAs 4270164 PP 332) 
(10) To show that the goods were to 
be called for by plaintiff at defend- 
ant’s place of business. Snigel v. 
Wartell Outfitting Co., 158 NYS 722. 


42. Baker v. Lehman, 186 Ala. 493, 
65 S 321; Alaska Salmon Co. v. 
Standard Box Co., 158 Cal. 567, 112 
P 454; Kitzinger v. Sanborn, 70 Ill. 
146. And see cases infra this note. 


[a] Evidence held sufficient to 
show plaintiff's readiness and will- 
ingness to perform his part of the 
agreement. Byler v. Edina Light 
Co., (Mo. A.) 237 SW 545. . See For- 
ee v. Durand, etc., Co., 211 Ill. A. 


[b] Evidence held insufficient to 
show that plaintiff was able, willing, 
and ready to pay for the merchan- 
dise. Del Curto v. Billingsley, (Tex. 
Civ.’ A.) 169 SW 393. 


43. Baker v. Lehman, 186 Ala. 493, 
Se 321; McGeehee v. Hill, 1 Ala. 

44. Baker v. Lehman, 186 Ala, 493, 
65 S 321, 

45. Clark v. Mid-Kansas Milling 
Co 16S TY AR 777: 

46. Ala.—Baker v. 
Ala. 493, 65 S 321. 


Ga.—Biggers v. Pace, 5 Ga. 171. 


Mass.—Trevas v. Napel Mills Co., 
241 Mass. 452, 1385 NE 477. 


eres Y.—Woolner v. Hills, 938 N. Y. 

Eng.—Wilks v. Atkinson, 6 Taunt. 
11, 1 ECL 485, 128 Reprint 935; Squier 
v. Hunt, 3 Price 68, 146 Reprint 193. 


[a] Repeated demands.—Where a 
buyer had repeatedly demanded ship- 
ment of the balance of the cloth for 
which it contracted, a finding that it 
was ready ahd willing to pay for the 
cloth is warranted. Trevas v. Napel 
Mills Co., 241 Mass. 452, 185 NE 477. 


47. Sampson v. Lewis, 8 NYSt 346. 


48. U. S.—Texas Co. v. Pensacola 
Maritime Corp., 292 Fed. 61. 
Ala.—Southern Iron, ete., Co. v. 
Spee! Lumber Co., 164 Ala. 517, 51 
bina bs 


Colo.—Schon-Klingstein Meat, etce., 


Lehman, 186 
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market and purchased the same quantity of goods at 
an advance in price;*® and a demand for the goods 
at the time and place specified is prima facie evi- 
dence of his readiness to pay for them.*® 
ability of the seller to perform his contract is suffi- 
ciently shown by proof that he did not have the goods 
at the time of demand.** 
the damages must "be proved with reasonable cer- 
tainty,*® but it is not necessary, in order to entitle 


The in- 


The nature and extent of 


Co. v: Snow, 43 Colo. 538, 96 _P 182; 


Staab v. Borax Soap Co., 12 Colo. A. 
286, 55 P 618. 
Smith, 77 NW 


Iowa.—Bradley v. 
506, 


La.—Mexican Importing, etc., Corp. 
v. Leonhardt, 151 La. 1032, 92 S 602; 


Lowe v. Nelson, 7 La. Ann, 646. 


N. Y.—Albert Gas Fixture Co. 
Kabat, 109 NYS 737. 


Wash.—Carolene Sales Co. v. Can- 
yon Milk Products Co., 122 Wash. 220, 
210 P 366; Cuschner v. Pittsburgh- 
Hickson Co., 91 Wash. 371, 157 P 879. 


Wis.—Anderson y. Savoy, 137 Wis. 
44, 118 NW 217. 


And see cases infra this note. 


[a] Evidence held sufficient: (1) 
To show the amount of damages re- 
coverable generally. Orr v. Kenny, 
150 Mich. 159, 114 NW 228; Brody v. 
Birnbaum, 168 NYS 581; Dupree v. 
First Nat. Bank, (Tex. Civ. A.) 146 
SW 608; Baker v. Shaw, 78 Wash. 
233, 138 P 888. (2) To show that 
there was a:‘market price for the 
goods at the place of delivery. Ga- 
linski v. Thomas, 178 Mich, 589, 146 
NW 191. (3) To show that there was 
no market price of the goods at the 
place of sale, so that the damages 
«ould be based on the market price 
at the, place of resale, less transpor- 
tation charges. Woerman v. Mckin- 
ney-Guedry Co., 174 Ky. 521, 192 SW 
684. (4) To show the market value. 
Tabas v. Emergency Fleet Corp., 9 
F. (2d) 648 [aff 22 F. (2d) 398]; Gil- 
son v. F. 8S. Royster Guano Co., 1 F. 
(2a) 82; Henry Quellmalz Lumber, 
etc., Co. v. Briney, 157 Ark: 336, 248 
SW 290; Addington y. Jones, 149 
Ark. 669, 234 SW 24; Roach vy. Jacks, 
126 Ark. 627, 191 SW 1; Bagby v. 
Straub, 105 Kan. 382, 184 P 716; Mi- 
nor v. Crusel, 124 La. 590, 50 S 590; 
Street v. Werthan Bag, etc. Co., 198° 
Mo. A. 336, 200 SW 739; Goldstein 
v. Arkell, 164 NYS 580; Brody v. 
Birnbaum, 108 NYS 581; O’Brien v. 
McDow, (Tex. Civ. A.) 8 SW (2d) 
561; Security Motor Co. v. Chestnut, 
(Tex. Civ. A.) 244 SW 385; Planters’ 
Oil Co. v. Gresham, (Tex. Civ. A.) 202 
SW 145; Calumet Refining Co. v. Star 
Lubricating Co., 64 ‘Utah 358, 230 P 
1028. (5) To support a finding that 
goods of the quality purchased could 
not be elsewhere secured. Acunto v. 
Schmidt-Dauber Co., 207 App. Div. 
411, 202 NYS 1. (6) To enable the 
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jury to ascertain the damages. 
Kitchin v. Oregon Nursery Co., 65 
Or. 20, 130 P 408, 65 Or. 20, 130 P 


1133. (7) To entitle plaintiff to dam- 
ages only for failure to deliver the 
oil required for two vessels to which 
plaintiff had contracted to sell oil for 
fuel. Texas Co. v. Pensacola Mari- 
time Corp., 279 Fed. 19. (8) To en- 
title plaintiff to recover lost profits. 
Kureka Producing Co. v. Hoyt, (Tex. 
Civ. A.) 266 SW 203; Grand Prairie. 
Gravel Co. v. Joe B. Willis Co., (Tex. 
Civ. A.) 188 SW 680. (9) To entitle 
plaintiff to recover nominal damages 
at least. New York Mercantile Trad- 
ing Co. v. Louis B. Prahar, Inc., 187 
App. Div. 527, 176 NYS 179. (10) To 
establish plaintiff's right to substan- 
tial damages. Sunny South Grain 
Co. v. Webb-Sumner Oil Co., 20 Ala. 
A. 311) ° 101" S' 808i (Halton ver Gor 


For later cases, developnients and changes in the law see Annotations, same title and section number, 
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plaintiff to recover, that he prove an absolute cer- 


tainty of damage.*® 


{§ 1138] 9. Trial*—a. In General. 
the buyer for breach of the contract of sale, the 
general rules as to the trial of civil actions®® apply.*? 


[§ 1139] b. Questions of Law and Fact. 


Crowe Coal, etc., Co., 178 Mo. A. 320, 
165 SW 1170; Sturm v. Roberts El. 
‘Co., 60 Mont. 239, 198 P 545; Duhren- 
heimer v. Wolf ‘Bread Co;; -165. NYS 
437. (11) To furnish a sufficiently 
certain basis for the estimation of 
‘damages. Flores v. Basso, 229 Mich. 
577, 201 NW 875. (12) To support a 
finding that the settling of final ac- 
counts was not a representation that 
no claim would be made for the de- 
murrage provided for in the contract. 
Trading Soc. Kwik-Hoo-Tong v. Roy- 
al Commn. on Sugar Supply, 129 L. 
T. Rep. N. S. 500. (13) To support an 
award for special damages. Andrus 
v. Hornsby, (Tex. Civ. A.) 238 SW 
314; Brooks Supply Co. v. Hines, 
(Tex. Civ. A.) 223 SW 709. (14) To 
sustain a recovery of advance pay- 
ments made by plaintiff. Rotzien- 
Furber Lumber Co. v. Franson, 123 
Minn. 122, 143 NW 253. (15) To sus- 
tain the verdict for the amount re- 
covered. Peppers v. Pennsylvania 
Door, etc., Co., 171 Ark. 521, 285 SW 
5; Truemper v. Thane Lumber Co., 
154 Ark. 524, 242 SW 823; Newhouse 
Mill, ete., Co. v. Keller, 103 Ark. 538, 
146 SW 855; Rosenberg v. Moore, 
203 Cal. 211, 263 P 806; Groeneveld 
v. Delozier, 86 Cal. A. 640, 261 P 493: 
Western Steel, etc., Co. v. Feykert, 
69 Cal. A. 7638, 232 P 465; Dwight v. 
Callaghan, 53° Cal. A. 132, 199 P 838; 
Marin Rock Co. v. E. B., etc., Stone 
Co., 50 Cal. A. 209, 194 P 734; Hum- 
phry v. Farmers’ Union, etc., Co., 47 
Cal. A. 211, 190 P 489; Nelligan v. 
mnutsen), 138oCalvAs 11715. P 18,0879 
P 443; Ladd Lime, etc., Co. v. Mac- 
Dougald Constr. Co.,. 32,Ga... A. 709, 
124 SE 551; United Pipe, ete., Co. v. 
Neel, 124 Kan. 413, 260 P 622; Bloom 
Equity Exch. v. Stephans, 105 Kan. 
196, 182 P 545; Sowders v. Coleman, 
223 Ky. 633, 4 SW (2d) 731; Hazel- 
wood v. McKenna, 190 Ky. 58, 226 SW 
365; German Ins. Bank v. Martin, 
(Ky.)) 144 SW 319; Brierre«v. Rec. 
Stone Milling Co., 5 La. A. (Orleans) 
241; Sauer v. McClintic-Marshall 
Constr. Co., 189 Mich. 577, 155 NW 
586; Empire Plow Co. v. Berthold, 
etc., Lumber Co., (Mo. A.) 237 SW 
137; F. W. Brockman Commn. Co. v. 
Aaron, 145 Mo, A. 307, 130 SW 116; 
Vincent Grain Co. v. 103 
Nebr. 531, 8 : 
Hood, 128 Ok1. 239, 262 P 660; 
Vv. Waller, Rex: Civ. Aa oLon. soy, 
1077; Calumet Refining Co. v. Star 
Lubricating Co., 64° Utah, 358, 230 P 
1028. See Mankowitz v. Kersten Co, 
202 Till. A...201... (16) To warrant a 
finding that mules covered by bill 
of sale were not removed to another 
county and kept there contrary to 
the purchaser’s order, and that the 
latter was not entitled to recover 
from the seller the expense of re- 


turning them. Roach v. Jacks, 126 
Ark. 627, 191 SW 1. 
[b] Evidence held insufficient: 


(1) To show the amount of damages 
recoverable generally. Johnston 
Mfg. Co. v. Wilson Thread Co.,' 269 
Fed. 555; American Specialty Co. v. 
Collis Co., 235 Fed. 929; Ft. Smith 
Wagon Co. v. Baker, 84 Ark. 444, 105 
SW 591; Corn Planter Refining Co. 
v. Jenkins, 217 Ill. A. 139; Sagola 
Lumber Co. v. Chicago Title, etc., Co., 
123 Ill. A. 292; Scudder v. Stern, 8 
La, A. (Orleans) 239; New York, etc., 
Co. v. Cunard Coal Co., 286. Pa. 72, 
132 A 828; C. G. Blake Co. v. Smith, 
147 Va. 960, 1383 SE 685; Colonial 
Garage v. Boyd, 147 Wash. 585, 266 P 
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ant to general rules*? the determination of questions 


of law is for the court;°* if the evidence presents 


In actions by 


Pursu- 


696; Ketchum v. Albertson Bulb Gar- 
dens, 142 Wash. 134, 252 P 523. (2) 
To show that plaintiff's plant was 
idle for such a length of time as to 
have a rental value, so as to en- 
title plaintiff, as damages, to the 
rental value of the plant. Southern 
Iron, etc., Co. v. Holmes Lumber Co., 
164 ‘Ala. 517, Sia FSS a (Bas oy show 
that plaintiff was entitled to recover 
more than the damages found by 
the jury. Hudgins Produce Co. v. 
Missouri Pac. R. Co., 139 Ark. 363; 
215 SW 606. (4) To show the amount 
of materials sold and the difference 
between the cost- and the market 
price. Foster v. Hudson Wrecking, 
ete;, Co., 74 Misc, 420, 134. NYS, 34. 
(5) To show the market price. Sa- 
gola Lumber Co. v. Chicago Title, 
etc:; Co., 121, Til. A. 2925 te" Comeéair 
Co. v. Frankel, 157 NYS 1013; Dor- 
man v. Boehringer, (Tex. Civ. A.) 195 
SW 1183; Duquesne Lumber Co. v. 
Keystone Mfg. Co., 90 W. Va. 6738, 
112 SE 219. (6) To show the market 
value. Randolph Marketing Co. v. 
Wood, 65 Cal. A. 98, 223 P 78; George 
v. Drawdy; 56 ‘Fla. 308,. 47 S 939; 
Garrard y. Southern Cotton Oil Co., 
35 Ga. A, 137, 1382 SE 234; Becker v. 
Arnstaedt, 207 App. Div. 683, 202 NYS 
627; O. J. Barnes Co. v. Shegeerud, 
43 N. D. 279, 173 NW 950; Hallam 
v. Duckworth, (Tex. Civ. A.) 209 SW 
222. (7) To entitle plaintiff to re- 
cover lost profits. Mahana v. Los 
Angeles Engineering, etc., Co., 82 
Cal. A. 710, 256 P 279,Id. (Cal. App.) 
257 P 136; Mexican Importing, etc., 
Corp, v. Leonhardt, 151 La. 1032, 92 
S 602; Levison v. Oes, 98 Misc. 260, 
162 NYS 1043; American Pure Food 
Co. v. Flliott, 151 N. C.°393. 66 SE 451, 
31 LRANS 910; Carolene Sales Co. v. 
Canyon Milk Products Co., 122 Wash. 
220, 210 P 366; Cuschner v. Pitts- 
burgh-Hickson Co., 91 Wash. 371, 157 
P 879. (8) To entitle plaintiff to re- 
cover special damages. Littlefield v. 
Clayton, (Tex. Civ. A.) 194 SW 194, 
{rev on other grounds (Commn. A.) 
244 SW 509]. (9) To establish the 
terms of an alleged substituted pur- 
chase. Hind v. Overseas Agencies, 
189 Cal, 319, 208 P 110. (10) To sup- 
port a finding as to the amount of 
goods an average car would hold. 
Meyer Bros. Drug Co. v. Callison, 120 
Wash, 378, 207 P 683. (11) To sup- 
port a judgment for substantial dam- 
ages. O. De Comeau Co. y. Frankel, 
157 NYS 1018. (12) To support a 
verdict for lost profits. Levison v. 
Oes, 98 Misc. 260, 162 NYS 1043; 
Wolf Co. v. Galbraith, 39 Tex. Civ. 
A. 351, 87 SW 390. (13) To sustain 
a finding that the seller’s failure to 
deliver the plow equipment purchased 
was the,proximate cause of the buy- 
er’s damage by reason of his inabili- 
ty to perform a plowing contract. 
Hall v. Advance-Rumely Thresher 
Co., 65 Mont. 566, 212 P 290. (14) To 
sustain the verdict for the amount 
recovered. Sagola Lumber Co. v. 
Ohicnsomitles etc... won ola eA: 
292; New Mexico- Colorado Coal, etc., 
Co. v. Baker, 21 N. M. 531, 157 P 167; 
Joannes Bros. Co. v. Lamborn, 226 
App. Div. 174, 235. NYS 86; Becker 
v. Arnstaedt, 207 App. Div. 633, 202 
NYS 627; Kohn v. I. Ariowitsch Co., 
181 App. Div. 415, 168 NYS 909; Lit- 
tlefield v. Clayton, (Tex. Civ. A.) 194 
Sw 194 [rev on other grounds 
(Commn. A.) 244 SW 509]. (15) To 
warrant a finding against plaintiff on 
his cause of action for the part of 


no conflict of fact, the: court should direct a ver- 
dict,°* or decide the issue ;°° 
any material issue is conflicting,®® or if reasonable 
men might differ as to the inference to be drawn 


but if the evidence on 


the cost of inspection of the goods 
purchased cperesa ble ee Groner 
California Sugar, HCY VWs 
Penoyar, 167 Cal. 374, Teo 2 671. (16) 
To warrant a finding, in an action for 
breach of a contract to deliver sugar 
at eighteen cents per pound, that the 
quantity contracted for could have 
been purchased for immediate deliv- 
ery on the date of the breach at four- 
teen cents per pound. Morris Jose- 
ee Co. v. Spirt, 97 Conn. 447, 117 A 
523. 


49. Texas Co. v. Pensacola Mari- 
time Corp., 292 Fed. 61. 

50. See Trial [38 Cyc 1238]. 

51. See cases infra § 1139 et seq. 

52.) See). Trial’ [38 Cye 1515; 

53. Talcott v. Freedman, 149 Mich. 
507, 113 NW (13. 

[a] For example, the market to 
be taken in assessing damages. 


Staackman, ete., Co. v. Cary, 197 Ill. 
A. 601. 


[b] Written instrument or cor- 
respondence.—(1) It is the province 
of the court to determine the legal 
effect of a written instrument in ev- 
idence. Empire Timber, etc., Co. v. 
Mooney, (Tex. Civ. A.) 128 SW 907. 
(2) The courts do not need the aid 
of a jury to translate the meaning 
of, or to declare the legal effect of, 
plain, unambiguous language used in 
a telegram relating to everyday busi- 
ness affairs. ‘Wallingford v. Bush- 
fon, Grain, vete.,. Con 100) Kant 42073 
164 P 275. 


54. Bottom v. Croal, 89 Mo. A. 
613; Planters’ Oil Co. v. Gresham, 
(Tex. Civ. A.) 202 SW 145; lLosse 
v. Peoria Cordage Co., 116 Wis. 129, 
92 NW 559. 


55. Henningsen v. Tonopah, etce., 
Co!,.288t Nev. (20801 T1 se 1367 o ee 
774, AnnCas1913D 1008. See Gotham 
Nat. Bank v. Sharood Cot, 23 F. (2d) 
567;. Feyen Constr. Co. v. Reliance 
Brick Co., 161 Minn. 437, 201 NW 
926; Kirby Lumber Co. v. Cummings, 
57 sMex. Civ; Acx2 90 1229S W273 
(where the contractual obligation 
and breach are established by un- 
disputed evidence, the court proper- 
ly left to the jury only the ques- 
tion of damages). But see Barsky 
v. Lutz, etc., Co., 74 Pa. Super. 449 
(where the testimony as ‘to the 
amount of damages sustained in a 
breach of contract is parol, even 
though it be uncontradicted, the 
credibility of the witness testifying 
as to such damages is for the jury, 
and it is not competent for the trial 
judge to assume their function and 
to direct them to find for the buy- 
er in a specified amount). 


[a] Thus, where the amount of 
damages is a mere matter of com- 
putation, it is not for the jur 


Sapulpa Refining Co. v. Cedar Rapi s 
Oil Co., 190 Iowa 892, 179 NW 168. 


Evidence held insufficient to go to 
jury see passim infra this section. 


56. Riley-Wilson Grocer Co. v. 
Seymour Canning Co., 129 Mo. A. 
325, 108 SW 628; Hyde v. Payne, 
10 NYSt 837; Boyd v. Merchants, 
etc., Peanut Co., 25 Pa. Super. 199. 


{a] Thus, where defendant ad- 
mits the breach of contract but 
jJenies a liability for the amount 


claimed as damages, and there is 
a material issue as to such amount 
undisposed of, it is error to render 
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from undisputed facts,>7 it is for the jury to de- 
cide,®* as, for example, the question of the existence 
of the alleged contract,®® its legality,®® its terms,®? 
the parties liable,®? its modification,®* termination,*®* 


SALES 


or rescission,®® the buyer’s performance of conditions 
] 


Black 
39 NW 


judgment on the pleadings. 
een Camp, 75 Iowa 105, 


57. See Struthers-Ziegler Cooper- 
age Co. v. Farmers’ Mfg. Co., 233 
Mich. 298, 206 NW 331 (time con- 
sumed by the buyer in replacing 
staves and heading, which the Sell- 
er. failed to furnish, not unreason- 
able as matter of law). 


58. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—Michigan Copper, etc., Co. 
v. Chicago Screw Co., 269 Fed. 502; 
Faddis v. Mason, 122 Fed. 410, 59 
CCA 27; Whitehead v. Jasper Oil, 
etc., Co., 200 Ala. 668, 77 S 42; South- 
ern Iron, Cucrn Comma Holmes Lum- 
164 Ala. Ol FOL Se 0S ly aN C= 


ber Co., 

Cormack Bros. Motor Car Co. Vv. 
Martin, 20s -Ala. 2A; 50;5 LO. 1S 4.697 
[certiorari den 213 Ala. 549, 105 S 
GISTs Garcia ws: ven “Cov: Taggart 


Coal! Co., 27 Ga. A. 204,108 SE 72 
(evidence admitted with that erro- 
neously excluded sufficient to require 
the submission of the case to the 
jury); Hirsch v. J. S. Schofields Sons 
Ca., 8 Ga. A. 284, 68 SE 1076; Un- 
derhill v. Buckman Fruit Co., 97 Md. 
229, 54 A 873; Weld v. Stiles, 229 
Mass. 179, 118 NE 303; La France 
v. Desautels, 225 Mass. 324, 114 NE 
312; Lowry v. Saginaw Specialty Co., 
128 Mich. 246, 87 NW 194; Star Bot- 
tling Co. v. Cleveland Faucet Co., 
128 Mo. A. 517, 109 SW 802; At- 
lanta Mach. Works v. Feltho'usen, 167 
App. Div. 946, 151 NYS 922; James 
v. Libby, 103 App. Div. 256, 92 NYS 
1047 [rev 44 Misc. 210, 88 NYS 812]; 
Reck “ve! Will, .ete.; Co., 98 App. Div. 
628, 90 NYS 272; Ideal Wrench Co. 
v. Garvin Mach. Co., 92 App. Div. 
USie Ol NO eae ate Lee INe Seu 5i73, 
74 NE 1118]; Sutton v. Wanamaker, 
95 NYS 525; Gardner v. Bitner, 57 
Pa. Super. 106; Michaels v. Binder, 
5) Pa. Dist. 7& -Co. 603; Bradshaw 
Vaeslerril  Bidy,/ rétex) sCo,,, (Tex: Civ. 
A.) 104 SW 509; Smith v. Cadillac 
Motor, Car =o. 152 “Washs. 131, 2277 
P 453. See Bendix v. Staver Car- 
riage Co., 194 Ill. A. 310. See also 
cases infra this section. 


{[b] Evidence held insufficient to 
go to jury.—Studebaker Corp. v. Wil- 
son, 247 Fed. 403, 159 CCA 457 [rev 
‘240 Fed. 801]; Southern Nursery Co. 
v. Montfort, 29 Ga. A. 328, 115 SE 
150; Glynn Canning Co. Asi vio be 
Adams Co., 26 Ga. A. 365, 106 SE 207; 
Brown v. Jones, 49 Ida. 797, 292 P 
235; Evans v. Early, etc., Co., 203 Ky. 
618, 262 SW 970; /Texas Glass, etc., 
Co. v. Darnell Lumber Corp.,. (Tex. 
Civ. A.) 185 SW 965; Paul v. New- 
man, 101 Vt. 240, 143 A 294. 

59. See also cases infra this note. 

[a] Evidence held sufficient to go 
to jury.—Emerson y. Stevens Grocer 
Co., 95 Ark. 421, 130 SW 541; Lynn 
vy. Richardson, 151 Iowa 284, 130 NW 
1097; Dupont, etc., Powder Co. v. Unit- 
éd Zine, ete., Co., 85 N. J. Li. 416, .89 
A 992; Ehrenworth v. Stuhmer, 229 
N. Y. 210, 128 NE 108; EHiseman vy. 
Heine, 158 N. Y. 45, 52 NE 667; Bow- 
man v. Cochran Coal Co., 77 Pa. Super. 
118. 

60. See cases infra this note. 

[a] Evidence held sufficient to go 
to jury.—Heffernan v. Neumond, 198 
Mo. A. 667, 201 SW 645; Royce v. Wat- 
rous, 73 N. Y. 597 mem [aff 7 Daly 
87]. 

{[b] Evidence held insufficient to 
go to jury.—Wright v. Vaughan, 137 
Ga. 52, 72 SE 412. 

61. See cases infra this note. 
poe 


[a] Evidence held sufficient to go 
to jury as to: (1) Amount purchased. 
Eiseman v. Heine, 158 N. Y. 45, 52 NE 
667; Mersky v. Leary, (R. I.) 134 A 
13. (2) Time of delivery. Norris- 
Short Co. v. Everson Mercantile Co., 
103 Wash. 399, 174 P 645. 

62. See Lewistown Iron Works v. 
Vulcan Process Co., 139 Minn. 180, 165 
NW 1071 (in an action for breach of 
contract for the sale of a welding ma- 
chine by placing other machines in 
the same county, whether defendant, 
succeeding to the seller’s business, as- 
sumed liability for breach held for 
jury). 

63. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—Kahler Co. v. Brown, etce., 
Lumber Co., 200 Ky. 326, 254 SW 922. 


[bj] Evidence held insufficient to 
go to jury.—Henry A. Gould Co. v. 
Pennsylvania ‘Rubber Co., 193 Fed. 
359,°113 CCA 283. 


64. Dupont, etc. Powder Co. v. 
United Zinc, etc. Co., 85 N. J. L. 416, 
89 A 992. See also cases infra this 
note, 


[a] Evidence held sufficient to go 
to jury.—Hebron Mfg. Co. v. Powell 
Knitting Co., 171 Fed. 817, 96 CCA 
489; Lonsdale Grain Co. v. Canton 
Milling Co., 195 Mo. A. 452, 193 SW 
853; Brim v. Alexander, (Mo. A.) 186 
Sw 544; J. Maury Dove Co. v. New 
River Coal Co., 150 Va. 796, 148 SH 
eile 


65. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—Davenport El. Co. v. Hal- 
loran, (lowa) 178 NW 350; Fenn v. 
Dryfoos, 69 App. Div. 112, 74 NYS 
528; Wilber v. Leonard, 56 Hun 364, 
LOANS 7350: 


66. See cases infra this note. 


[a] Proper demand for delivery. 
—(1) Evidence held sufficient to go 
to jury. Smokeless Fuel Co. v. Seat- 
on, 105 Va. 170, 52 SH 829. (2) Evi- 
dence held insufficient to go to jury. 
McAnsh, etc., Co. v. Moore Furniture 
Co., 178 Ill. A. 562 (in an action for 
breach of a contract providing that 
goods must be shipped by seller when 
shipping orders are given, a verdict is 
properly directed for the seller where 
the only evidence that such orders 
were given is a statement to that ef- 
fect by the buyer’s order clerk, who 
testifies that copies which were kept 
were burned). 

67. See cases infra this note. 


{a] Evidence held sufficient to go 
to jury.—Kay v. Alabama Cotton, etc., 
Co., 211 Ala. 454, 100 S 868; Bowman 
Vi Adams) 4 5ie lidar 2720 Lee er GOs 
Tichenor v. Newman, 186 Ill. 264, 57 
NE 826;.Bronson v. Wiman, 10 Barb. 
406 [aff 8 N. Y. 182]; Blalock v. Clark, 
133 N.C. 306, 45,SE 642; Burbank v. 
Wood, 48 N. CC. 30; \Schucking v. 
Young, 78 Or. 488, 153 P 803; Catlin 
v. Jones, 52 Or. 337, 97 P 546; Caroth- 
ers v. Finley, (Tex. Civ. A.) 209 SW 
801; McCormick v. Tappendorf, 51 
Wash. 312, 99 P 2. See Rosen v. Green- 

wald, 186 NYS 68 [rev on other point 
200 App. Div. 499, 198 NYS 87] (since 
the buyer’s testimony as to his readi- 
ness and ability to pay the contract 
price was that of an interested wit- 
ness, so that its truth could be rea- 
sonably questioned, the trial court 
was bound to submit to the jury the 
question of whether plaintiff was 
ready, able, and willing to perform). 


68. See Hambleton v. U. Aja Gran- 
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precedent,®* the buyer’s readiness and ability to per- 
form®’ or the necessity for showing an offer to per- 
form by the buyer,®® the seller’s breach,*® whether 
or not it is material,7° the date of such breach,** 


ite Co., 96 Vt. 199, 118 A 878 (wheth- 
er or not the seller by failure to man- 
ufacture the goods within the time 
specified had put it out of its power 
to perform so as to make an offer 
to perform by the buyer unnecessary 
was a question for the jury). 


69. See C. A. Bryant Co. v. Hamlin 
Independent School Dist., (Tex. Civ. 
A.) 18 SW (2d) 750 [cert questions 
answered (Commn. A.) 14 SW (2d) 53 
(right to go to jury unaffected by 
proof on issue of breach of warranty). 
See also cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—(1) In general. Brown v. 
Smiley, 158 «rk. 640, 244 SW 351; 
David Schwartz Co. v. Brander, +89 
NYS 239; Mal-Gra Castings Co. v. Na- 
tional Brass Mfg. Co., 13 Oh. A. 49; 
Zarrow v. Whisler, 99 Okl. 111, 225 
P 917; Garner v. Beaumont Cotton Oil 
Mill Co%. (Mex: Civ As). 2125 SW 6905 
Upton v. Reeve, 123 Va. 241, 96 SE 
277. (2) Anticipatory breach. George 
P. Clark Co. v. Kuebler Foundries, 285 
Fed. 568 [certiorari den 261 U. S. 622 
mem, 43 SCt 434 mem, 67 L. ed. 831 
mem]. 3) Conformity to sample. 
Strauss v. Silverstein, 248 Fed. 393, 
160 CCA 403. (4) Damage before de- 
livery to carrier. C. H. Robinson Co. 
v. Hudgins Produce Co., 138 Ark. 500, 
212 SW 305. (5) Delay of delivery as 
unreasonable. Cinque v. Cassani, 43 
App. Div. 383, 60 NYS 92; Mal-Gra 
Castings Co. v. National Brass Mfg. 
Co., 138 Oh. A. 49; Schull v. New Bird- 
sall Co., 15 S. D. 8, 86 NW 654. See 
Pope Trading Corp. v. Cutler, 181 App. 
Div. 798, 169 NYS 183 (whether or not 
the buyer waited a reasonable time 
before making demand and tender). 
(6) Extension of time for delivery. 
Cinque v. Cassani, 43 App. Div. 383, 
60 NYS 92. 


[b] Evidence held insufficient to 
go to jury.—Worth-Huskey Coal Co. 
v. Columbia Malting Co., 230 Ill. A. 
165 (breach not shown as a matter 
of law under Uniform Sales Act § 45, 
relating to installment contracts); 
Bennett v. Associated Theaters Corp., 
247 Mich. 498, 226 NW 239 (undis- 
puted evidence that the sellers wreck- 
ed a building, without putting the 
buyer in default for nonpayment of 
the price, left no question for the ju- 
ry as to defendants’ liability for the 
sellers’ breach of contract). 


70. See case infra this note. 


[a] Installment deliveries.—Du 
Pont, etc., Powder Co. v. United Zine, 
etc., Co., 85 N. J. L. 416, 89 A 992 (un- 
der Sale of Goods Act § 45, the deter- 
minative issue for the jury, in an ac- 
tion for the seller’s breach of his eon- 
tract to deliver goods in monthly in- 
stallments, is whether the breach was 
so material as to justify the buyer in 
refusing to proceed further and in su- 
ing for damages, or whether it was 
severable, giving rise to a claim for 
compensation and not to a right to 
treat the whole contract as broken). 


71. Scotland Neck Cotton Mills v. 
Shaw Cotton Mills, 181 N. C. 78, 106 
SE 460; News Pub. Go. v. Denison- 
Pratt Paper Co., 94 W. Va. 236, 117 SE 
920 [certiorari den TATE UST 714 mem, 
44 SCt 1384 mem, 68 L. ed. 520 mem, 
and supplemental petition for certio- 
rari den 265 U. S. 588 mem, 44 SCt 
634 mem, 68 L. ed. 1194 mem]. See 
Tennison v. Hanson, 142 Ark. 550, 219 
SW 26 (whether or not -the seller 
abandoned the contract before the 
buyer’s bankruptcy was for the jury). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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the seller’s excuse for nonperformance,’? the buyer’s 
waiver of performance’*® or of an anticipatory 
breach,** the buyer’s damages,*® whether or not 
these were the natural and certain consequences of 
the breach,’® the value of the purchase,’?” whether 
or not the buyer could have obtained similar goods 
elsewhere’® by the exercise of reasonable diligence?® 
for a price less than that paid for replacement,*° 


SALES 


interest on the 


ages.®° 


whether or not the buyer is entitled to more than 


72. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—(1) Buyer’s breach. David 
v. Gilbert, 85 Colo. 184, 274 P 821; 
Mal-Gra Castings Co. v. National 
Brass Mfg. Co., 13 Oh. A. 49; J. Maury 
Dove Co. v. New River Coal Co., 150 
Va. 796, 143 SE 317 (unlawful assign- 
ment of contract). See Kern v. 
Hriedrich, (220 Ala. “581, 126. S: 9857 
(buyer’s good faith in rejecting pur- 
chase and refusing to perform ques- 
tion for jury). (2) Waiver of breach 
by seller. Faddis v. Mason, 122 Fed. 
410, 59 CCA 27; Bounomo v. United 
Distiller’s Co., 77 Pa. Super. 113. (3) 
Stipulations in contract. Flores v. 
Basso, 229 Mich. 577, 201 NW 875 
(crop shortage); Kirsch v. Pacific 
Commercial Co., 181 App. Div. 614, 169 
NYS 124 (unavoidable delay); Mar- 
soubian v. Nahigian, (R. I.) 135 A 158 
(egal position to transfer posses- 


sion); Smokeless Fuel Co. v. Seaton, 
HOD, Vian) SOy Sol) © SB) -829)9 Cstriike 
clause”). See Providence Ice Co. v. 


Bowen, 44 R. I. 173, 114 A 186 (in a 
buyer’s action for failure to deliver 
ice under a contract of sale of a por- 
tion of the ice to be harvested by 
the seller during a certain period, 
naming a minimum price, and provid- 
ing that the buyer should pay in ad- 
dition thereto one half of the differ- 
ence between such price and the price 
offered by a bona fide written offer of 
a third person or forfeit the ice cov- 
ered by such offer, in which the de- 
fense was that the buyer had forfeit- 
ed the ice remaining to be delivered 
under the contract by failure to elect 
to take ice at an increased price on 
the seller’s receipt of offers from third 
persons, the question of whether the 
seller had bona fide offers in. writing 
from third persons was a question for 
the jury). 

73. See cases infra this note. 

[a] Evidence held sufficient to go 
to jury.—(1) In general. Taxi Serv- 
ice Co. v. Gulf Refining Co., 252 Mass. 
314, 147 NE 863; Cinque v. Cassani, 
43 App. Div. 383, 60 NYS 92; Ramsey 
v. Hill, 92 S. C. 146, 75 SE 366. (2) 
Acceptance. Builders’ Supply, etc., 
Corp. v. Gadd, 183 N. C. 447, 111 SE 
771. (3) Prevention of performance. 
Brauer v. Macbeth, 1238 Fed. 977, 71 
CCA 231. 


74. See Garner v. Beaumont Cotton 
Oil, Mill Co., (Tex. Civ. A.) 212 SW 
690 (whether or not the buyer acted 
promptly in claiming breach is a 
question for the jury). 


75. See cases infra this note. 


{a] Evidence held sufficient to go 
to jury: Gotham Nat. Bank v. Sha- 
rood Co., 23 F. (2d) 567; Connilleau 
v. Rogers, 186 Fed. 416; Doup v. 
Nicholas, 182 Ark. 1185, 31 SW (2d) 
138; Kelley v. Alexander Lumber Co., 
176 Ark. 1204, 4 SW (2d) 523; Brown 
v. Smiley, 158 Ark. 640, 244 SW 351; 
Daeges v. Beh, 207 Iowa 1068, 224 
NW 80; Barcus v. Wayne Auto. Co., 
162 Mich. 177, 127 NW 23; Feyen 
Constr. Co. v. Reliance Brick Co., 161 
Minn. 437, 201 NW 926; Milne Lum- 
ber Co. v. Richey, (Mo. A.) 263 SW 
863; Salsberg v. Spero, 106 Misc. 436, 
175 NYS . 839; Union Bleaching, etc., 
Co. v. Barker Fuel Co., 124 S. C. 458, 
117 SE --735;- Kirby—Lumber Co. v. 
Cummings, 57 Tex. Civ. A. 291, 122 


SW 273; Ketchum vy. Albertson Bulb 
Gardens, 142 Wash. 134, 252 P 523; 
New Richmond Roller Mills Co. v. 
Arnquist, 170 Wis. 130, 174 NW 557; 
Morin v. Tardif, 45 -N.. B= 272. See 
Hauptman y. Pennsylvania Working 
Home, -etc., 258 Pa. 427, 102 A 142 
(where a buyer of brooms testified 
that the market price of the purchase 
at the time of the breach was more 
than the contract price, entry of com- 
pulsory nonsuit was erroneous, al- 
though the buyer did not purchase 
the brooms to take their place). 


[b] Evidence held insufficient to 
go to jury.—Bush v. Addison, 40 Ga. A. 
799, 151 SE 526; Watson v. American 
Paper Products Co., 228 Ill. A. 345; 
Elder v. Florsheim Shoe Co., 209 Ky. 
509, 273 SW 60. See Empire Timber, 
etcrs Cos Va looney, 60 Mex. Civ. AG 
581, 128 SW 907 (under the facts the 
issue whether the ‘buyer resold an 
unsatisfactory purchase at an unrea- 
sonable or unjust price should not 
have been submitted). 


76. Norfolk Sand, etce., Corp. v. 
Ohio, etc., Crane Co., 217 Fed. 25, 133 
CCA 135 [certiorari den 238 U. S. 615, 
85 SCt 284, 59 L. ed. 1490]. See Ay- 
ers v. John B. Daniel Co., 35 Ga. A. 
511, 1383 SE 878 (whether, under the 
facts, the buyer knew or should have 
known in the exercise of ordinary care 
that the goods received were not 
the goods ordered was question for 
jury). 


77. Genung v. Turner,~188 App. 
Div. 390,177 NYS 119. See also cases 
infra this note. 


[a] Evidence as to market value 
held for jury.—Sizer v. Melton, 129 
Ga. 148, 58 SE 1055; Williams v. 
Hardee, 140 Miss. 155, 106 S17; Mayo 
v. J. L. Price Brokerage Co., (Mo. A.) 
218 SW 932; Schimmel v. Troy Waste 
Miz..Co., 185 App. Dive 356, Lis NYS 
143; Littlejohn v. Deutsch, 182 App. 
Div. 759, 169 N-YS' 720: 


78. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—Ehrenworth v. Stuhmer, 229 
N. Y. 210, 128 NE 108; Lowenstein v. 
Hargraves Mills, 141 App. Div. 232, 
125 2N YS, 1090: 


79. Barnesville Mfg. Co. v. Love, 
19 Del. 569, 52 A 267. See also cases 
infra this note. 


[a] Evidence held sufficient to go 
to jury.—Little Rock Lumber, etce., 
Co. v. Boynton, 147 Ark. 19, 226 SW 
515; Flores v. Basso, 229 Mich. 577, 
201 NW 875; Mason v. Cedar Lake 
Ice Co., 123 Minn. 401, 143 NW 1125; 
Builders’ Supply, ete., Corp. v. Gadd, 
Aon NiO esate atl eSB Cle 

80. See case infra this note. 


[a] Evidence held sufficient to go 
to jury.—Struthers-Ziegler Cooperage 
Co. v. Farmers’ Mfg. Co., 233 Mich. 
298, 206 NW 331. 

81. See case infra this note. 


[a] Evidence held sufficient to go 
to jury.—Lande v. Hyde, 66 Misc. 259, 
121 NYS 258. ; 

82. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—Goldstein v. Rocky Mount- 
tain Envelope Co., 78 Colo. 341, 241 P 
1110; Roper-Strauss-Ferst Co. v. Car- 
Olina Portland Cement Co., 37 Ga. A. 


[§ 1140] c. Instructions. 
instructions in civil actions generally®® apply to ac- 
tions by a buyer for breach of contract.’? 
instructions should fairly present all the issues in 
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nominal damages,*t damages for loss of profits,*? 


damages,°* special damages,** or 


whether or not the buyer waived his claim for dam- 


The’ rules that govern 


Thus the 


213, 139 SE 583; Carlson v. Stone-Or- 
dean-Wells Co., 40 Mont. 434, 107 P 
419; Builders’ Supply, ete., Corp. v. 
Gadd, 183 N. C. 447, 111 SE 771; Da- 
vidson Hardware Co. v. Delker Buggy 
Co., 167 N. C. 428, 83 SE 557; Nelson 
v. Davenport, 108 Wash. 259, 183 P 
132. See Pharr v. C. D. Kenny Co., 
272 Fed. 37% [certiorari den 257 U. S. 
648 mem, 42 SCt 57 mem, 66 L. ed. 
415 mem] (although the United States 
food administration had fixed a mar- 
gin of profit on resales, and the buy- 
er was abiding by such scale of prof- 
its, the price of future sales could not 
be fixed by the food administration) ; 
Senter v. Brooks Supply Co., (Tex. 
Civ. A.) 278 SW 334 (refusal to di- 
rect verdict for buyers for breach of 
contract for immediate delivery not 
erroneous, where buyers alleged loss 
of profits). 


83. See case infra this note. 

[a] Evidence held sufficient to go 
to jury.—Watjen v. Louisville Tobac- 
co Warehouse Co., 29 F. (2d) 801. 


84 Colvin v. McCormick Cotton 
OU Cor 60a oeCom6 la 44a Shas Ol ce 
also case infra this note. 


[a] Evidence held sufficient to go 
to jury.—O’Neal v. Seim, 158 N. C. 
588, 73 SE 988. 


85. Berry v. Haldeman, 111 Mich. 
667, 70 NW 325. 


86. See Trial [38 Cye 1594]. 
87. See cases infra this section. 
[a] Instructions held proper.— 


Magna Oil, etc., Co. v. White Star Re- 
fining Co., 280 Fed. 52; Anaheim Sug- 
ar Co. v. Jenkins, 274 Fed. 504 [cer- 
tiorari den 257 U. S. 659, 42 SCt 186, 
66 L. ed. 421]; Herrmann vy. Bower 
Chemical Mfg. Co., 242 Fed. 59, 155 
CCA 3 [certiorari den 245 U. S. 649 
mem, 38 SCt 10 mem, 62 L. ed. 530 
mem]; Whitehead v. Jasper Oil, etc., 
Co., 200 Ala. 668, 77 S 42; Harley 
Hardware Co. v. Harry S. Lafond Co., 
28 Ga. A. 584, 112 SE 394; Hibernian 
Banking Assoc. v. Bell, ete., Coal Co., 
181 Ill. A. 581; Wallingford v. Me- 
Cray, 101. Kan. 146, 165. P +818; Kin- 
naird v. Spotswood, 172 Ky. 612, 189 
SW 904; Edgar v. Imperial Ice Cream 
Co., 139 Md. 6380, 116 A ¥4613% Con- 
sumers’ Grocery, ete., Co. v. Comen- 
sky, 299 Mo. 438, 252 SW 420; Brown 
v. Farmer Motor Co., (Mo. A.) 17 SW 


(2d) 615; Zarrow v. Whisler, 99 Okl. 
111, 225 P 917; Luck v. MeNeil, 86 
Pa. Super. 396; J. Maury Dove Co. 


v. New River Coal Co, 150 Va. 796, 
143 SH 317; C. G. Blake Co. v. Smith, 
147 Va. 960, 183 SE 685; Sun Co. v. 
Burruss, 139 -Via.. 209, 123 SH 3475 
Pacific Commercial Co. v. Northwest- 
ern Fisheries Co., 115 Wash. 608, 197 
P 930; Martin v. Armstrong, 175 Wis. 
208, 184 NW 681. See Rogers v. Rob- 
ertson,,142 Ark. 210, 218 SW _..206 
(“only slight ambiguity,’ instruction 
good as against a general objection) ; 
Emerson vy. Stevens Grocer Co., 105 
Ark. 575, 151 SW 1003 (instruction 
good for lack of specific objection). 


[b] Imstructions held improper.— 
Merchants Grocery Co. v. Ladoga Can- 
ning ©o.,. 89) Arks 591; 17 SSW )26%5 
Edgar v. Imperial Ice Cream Co., 139 
Md. 630, 116 A 461; Jenkins v. Sped- 
den, 136 Md. 637, 111 A 136; Boehme 
4 Lorimer, .221 Mich. 372, 191 NW 
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the case,** should present no issue not in the case,*® 
should conform to the pleadings®® and the evi- 
dence,°®+ ignoring none of the terms of the contract.°? 
inform the jury 
They should not 


The instructions should correctly 
as to the measure of damages.°? 


88. Del.—Barnesville Mfg. Co. v. 
Love, 19 Del. 569, 52 A 267. 


Iowa.—Tuttle-Chapman Coal Co. v. 
Coaldale Fuel Co., 136 Iowa 382, 113 
NW 827. 

Mich.—Durfee v. Newkirk, 83 Mich. 
522, 47 NW 351. 


Or.—Hockersmith v. Hanley, 29 Or. 
27, 44 P 497, 

Tex.—Wolf v. Galbraith, 
Civ. A. 505, 80 SW 648. 


See Harley Hardware Co. v. Harry 
S. Lafond Co., 28 Ga. A. 584, 112 SH 
394 (where there was evidence that, 
under the custom of the trade, the 
place of ‘delivery was Valdosta, Geor- 
gia, an instruction that New York 
must be taken as the place of de- 
livery was not demanded, and there 
was no error in failing so to charge, 
even though it might have been a 
jury question); Upton v. Holloway, 
126 Va. 657, 102 SE 54 (evidence as 
to the seller’s knowledge of alleged 
fraud at the time he wrote a letter 
relied on by the buyers as a ratifica- 
tion of the contract only a scintilla 
of evidence, so that it was not error 
to fail to instruct as to ratification). 


[a] Instructions held improper.— 
Greenberg v. Hyman, 159 Ky. 618, 167 
SW 914; Diamondstone v. Hirsh, 123 
Misc. 515, 205 NYS 168. 


89. See cases infra this note. 


[a] Instructions held improper.— 
Rosenberg v. Rogers, 52 Cal. A. 574, 
199 P 50; Goldston v. Wade, 123 NYS 
114; Stanfield v. Arnwine, 102 Or, 289, 
202 P 559; Collison v. Davis, 37 S. D. 
107, 156 NW 786. 


90. Fegan v. Duvall Seed, etc., Sep- 
arator Co., 92 Mo, A. 236; Earnest v. 
Waggoner, 49 Tex. Civ. A. 298, 108 SW 
495. See also case infra this note. 


[a] Instruction held_ improper.— 
‘Champion Coated Paper Co. v. Shilkee, 
(Mo.) 287 SW 109. 


! 

91. Hooks Smelting Co. v. Plant- 
ers’ Compress Co., 72 Ark. 275, 79 SW 
1052; Pitt v. Emmons, 92 Mich. 542, 
52 NW 1004; Rugg v. Moore, 110 Pa. 
236, 1 A 320; Harnest v. Waggoner, 
49 Tex. Civ. A. 298, 108 SW 495. See 
also cases infra this note. 


{a] Instructions held proper.— 
Scullin Steel Co. v. Mississippi Val- 
ley Iron Co., 308 Mo. 453, 273 SW 95; 
Fulton v. Grace, 143 Va. 12, 129 SE 
374; Hopkins v. Le Cato, 142 Va. 769, 
128 SE 55. 

{b] Instructions held improper.— 
Sanders v. Allen, 135 Ga. 173, 68 SE 
1102; Champion Coated Paper Co. v. 
Shilkee, (Mo.) 287 SW 109; Neal v. 
Andrews, (Tex. Civ. A.) 60 SW 459 
(the evidence disclosing a contract of 
purchase with intent to resell, an in- 
struction on the theory that the pur- 
chaser was merely a broker and had 
never been employed by the seller is 
not justified). 

92. Schneider Granite Co. v. J. C. 
Fink Mineral Milling Co., 78 Mo, A. 
622. 

93. Talcott v. Freedman, 149 Mich. 
577, 113 NW 138. See also cases infra 
this note. 


[a] Imstructions held proper.— 
Truemper v. Thane Lumber Co., 154 
Ark. 524, 242 SW 823; Sims v. Miller, 
151 Ark. 377, 236 SW 828; Bussey v. 
Holtsizer, 41 Ga. A. 178, 152 SE 293; 
Ladd Lime, ete., Co. v. MacDougald 
Constr. Co., 32 Ga. A. 709, 124 SE 551; 
Brown v. Jones, 49 Ida. 797, 292 P 


30) u Lex. 


SALES 


tions which are 


235Jackson i HilkvCoal,, eter, Co. sv. 
Merchants’ Heat, ete., Co., (Ind.) 140 
NE 532; Cohen v. James Millar Co., 
286 Mass. 55, 164 NE 820; Barber As- 
phalt Paving Co. v. Staples, 246 
Mass. 40, 140 NE 262; Wonalancet 
Cos “v.. Collins, 234— Mass. (427; 1125 
NE 700; Bennett v. Associated Thea- 
ters Corp., 247 Mich. 493, 226 NW 239; 
Mayo v. J. L. Price Brokerage Co., 
(Mo. A.) 218 SW 932; Ehrenworth v. 
Stuhmer, 229 N. Y. 210, 128 NE 108; 
Universal Oil, ete., Co. v. Burney, 174 
N. C. 382, 98 SE 912; McCaull-Dins- 
more Co. v. Heyler, 48 S. D. 211, 203 
NW 505; J. Maury Dove Co. v. New 
River Coal Co., 150 Va. 796, 143 SE 
317:. Sun Co. vi Burtuss; L390 Va. 0229, 
123 SE 347; Waldron Co. v. Beattie 
Mis, Co.; 113 Wash. 533,-194 — 5575 
Martin v. Armstrong, 175 Wis. 208, 
184 NW 681. 


[b] Instructions held improper.— 
Geo. W. Muller Bank Fixture Co. v. 
Thompson, 24 Ga. A. 659, 101 SE 777; 
rneres Marson, Use Ll Aww osise) oe 
Mountain Coal Co. v. White Oak Coal 
Co., 168 Ky. 842, 174 SW 721; Fair- 
banks, ete., Co. y. Carson-Muse Lum- 
ber, Co.,. 160) Ky:.3465- 169) SW tons 
Tidewater Oil Co. v. Spoerer, 145 Mad. 
151, 125 A 601; S. W. Morten Lumber 
Co. v. Wisconsin, etce., Lumber Co., 
(Mo. A.) 268 SW 389; Milne Lumber 
Co. v. Richey, (Mo. A.) 263 SW 863; 
Gourley y. American Hardwood Lum- 
ber Co., 185 Mo. A. 360, 170 SW 339; 
Orester v. Dayton Rubber Mfg. Co., 
228 N. Y. 134, 126 NE 510; Doyle- 
Kidd Dry Goods Co. v. Ingram, 110 
Okl. 3, 236 P 87; Southwestern Coal 
Co. vi Gunn, 88 Okl. 3, 211 P 398; 
Gustave Fox Co. v. T. F. Hunt Mfg. 
Conn GR ale) 2d cAnss2. 


94. Ersher v. Andrews, 94 Md. 46, 
50 A 407; Rugg v. Moore, 110 Pa. 236, 


1 A 320. See also cases infra this 
note. 

[a] Instructions held proper.— 
Johnson v. Hislop, 272 Fed. 913 
(“burden of proof’); Sims v. Mil- 
LOY LOL. ALK RST ZOO OW MOS 
Harley Hardware Co. v. Harry S. 
Lafond! (Co. 28 Gaz A.» 684, 112.5Sh 
394; Davenport El. Co. v. Halloran, 


(Iowa) 191 NW 875; Hyman v. é 
H, Snyder Co., 159 Ky. 354, 167 SW 
146; Stahr v. Hickman Grain Co., 
132 Ky. 496, 116 SW 784; Canton 
Lumber Co. v. Liller, 112 Md. 258, 
76 A 415; Rotzien-Furber Lumber 
Co. Vv. Franson,, 123' Minn. 122, 143 
NW 253; Plmore v. Cox, (Mo. A.) 
9 SW (2d). 681; Kelly Vv. Times 
Square Auto. Co., 170 Mo. A. 64, 156 
SW 62; Hambleton v. U. Aja Gran- 
ite Co., 96 Vt. 199, 118 A 878, 


[b] Instructions held improper.— 
Veitch v. Atkins Grocery, etc., Co., 
5 ‘Ala. A. 444, 59 S 746; Rosenberg 
vs ‘Rogers, 52 Cal.A.: 574, 199 P 50; 


Wallingford v. Bushton Grain, ete., 
Co., 100 Kan. 207, 164 P 275; Log, 
ete., Coal Co. v. White Oak Coal 


Co., 163 Ky. 842, 174 SW 721; Smith, 
etc., Co. v. Curry, 148 Ky. 166, 146 
SW 434; Pittsburgh Coal Co. v. 
Northy, 158 Mich. 530, 123 NW 47 
(where a buyer claimed damages for 
the seller’s failure to deliver the con- 
tract quantity and the buyer’s tes- 
timony that he did not want coal 
at a time during the contract pe- 
riod for delivery, When he could have 
bought from a local concern for a 
specified price, was merely to explain 
why he did not buy coal from such 
concern, and not as implying that 
he was Satisfied with the seller’s 
failure to deliver the quantity con- 


[§ 1140 
be misleading;°* nor should they determine a ques- 
tion of fact proper for the consideration of the ju- 


ry,’> nor submit to the jury a question of law.9° It 
is proper for the court to refuse requested instruc- 


not justified by the evidence,®? or 


tracted for, the court erred in charg- 
ing that, if the buyer did not want 
any coal to complete the contract 
quantity, he was not entitled to dam- 
ages for the seller’s failure to de- 
liver the full amount); Talcott v. 
Freedman, 149 Mich. 577, 113 NW 
13 (in an action by the buyer to 
recover damages for failure of the 
seller to deliver goods, evidence of 
a fire occurring in the buyer’s store 
several months after the transaction 
is immaterial and a reference there- 
to in the instructions as an ‘“impor- 
tant factor’ in the termination of 
his business is prejudicial error). 

95. Pitt v. Emmons, 92 Mich. 542, 
52 NW 1004; Riley-Wilson Grocer 
Co. v. Seymour Canning Co., 129 Mo. 
A. 325, 108 SW 628; Hyde v. Payne, 
10 NYSt 837; Baker v. Fawkes, 35 
UW. C.. Qe Bi (Ont) 1302: 


[a] Instruction held proper.— 
Rogers v. Robertson, 142 Ark. 210, 
218 SW 206. 


96. Wallingford v. Bushton Grain, 
ete, “Cor; Kan. 207," 164: Pe 275: 
See Talcott v. Freedman, 149 Mich. 
577, 1183 NW 13 (construction of let- 
ters relied on to modify contract). 


97. Blakeslee v. Reinhold Mfg. 
Co., 153 Mich: 230, 117 NW 92; Has- 
sard-Short vio Hardison £iitNnwe Gs 


60, 23 SE 96; Emack v. Hughes, 
74 Vt. 382, 52 A 1061. See also cases 
infra this note. 


[a] Refusal to instruct held prop- 
er.— Wilson v. Studebaker Corp., 240 
Fed. 801 [rev 247 Fed. 403, 159 CCA 
457]; Alwart Bros. Coal Co. v. Roy- 
al, Colliery..Co., 211. Fed., .313,._ 12,7 
CCA 599; Farmers’: Club Co. v. Em- 
merson Mercantile Co., 153 Ark. 614, 
241 SW 3872; Tennison v. Hanson, 
142 Ark. 550, 219 SW 26; Walling- 
ford v. McCray, 101 Kan. 146, 165 
P 813; Jenkins v. Spedden, 136 Ma. 
637, 111 A 136; Carlin v. Biddison, 
135 Md. 458, 109 A 316; Pittsburgh 
Coal Co. v. Northy, 158 Mich. 530, 
123 NW 47; Fuller v. Presnell, (Mo. 
A.) 233 SW 502; Rouse v. Lewis, 
4 Abb. Dec '(NS BY) 121 eiikeves 
352; Rosen v. Greenwald, 200 App. 
Div. 499, 198 NYS 87 [rev 186 NYS 
68]; Providence Ice Co. v. Bowen, 
44 R. I. 173; 114 A 1863 «Russell 
v. Saffold, (Tex. Civ. A.) 225 SW 
281; Southern Gas, etc., Engine Co. 
v. Richolson, (Tex. Civ. A.) 181 SW 
529; Garton Toy Co. v. Buswell Lum- 
po etc., Co., 150 Wis. 341, 136 NW 
147, 


[b] Refusal to instruct held im- 
proper.—Wade McHenry Lumber Co. 
v. Krank Spangler Co., 230 Fed. 418, 
144 CCA. 560; Consolidated Nat. 
Bank v. Giroux, 18 Ariz. 2538,\ 158 
P 451; Owosso Mfg. Co. v. Cox, 170 
Ark. 144, 278 SW °964; Nelson v. 
Buick Motor Co., 183 Ill. A. 323; 
Davenport El. Co. _v. Halloran, 
(lowa) 178 NW 3850; Kirsch v. Pac. 
Commercial Co., 181 App. Div. 614, 
169 NYS 124; Atlanta Mach. Works 
v. Felthousen, 174 App. Div. 65, 160 
NYS) 293)" Amicon sve “Holtz, *26Onhe 
A. 485, 160 NE 482; Triplett v. 
Nichols, 139 Va. 321, 123 SH 339; 
Grand Rapids Show Case Co. v. Harle 
Rogers Co., 103 W. Va. 64, 136 SE 
602. See Richmond Leather Mfg. 
Co. v. Fawcett, 130 Va. 484, 107 SE 
800 (instruction as to waiver should 
have been given and rejected instruc- 
tion would have been proper, if ac- 
companied by a preceding paragraph 
defining ‘waiver’ and how it may 
be effected). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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which do not fairly present the issues,®°® or which 
would require the court to determine as a matter of 
law a question of fact for the jury.°® 
quested instructions do not properly present the is- 
sues, it is within the province of the court to modify 


them.1 


[§ 1141] d. Verdict and Findings. General rules? 
apply to the verdict and findings in an action by the 
Thus the verdict and 


buyer for breach of contract.® 


SALES 


If the re- 


findings must conform to the pleadings‘ and evi- 


98. Sloan v. Allegheny Co., 91 Md. 
501, 46 A 1003; Emack v. Hughes, 
T4 Vt. 382, 52 A 1061, See: Blue 


Star Nav. Co. v. Emmons Coal Min. 
Corp., 276 Pa. 352, 120 A 459 (re- 
fusal to charge the jury that the 
buyers could not recover on the coun- 
terclaim because they had not proved 
a tender of purchase price before 
suit brought is not erroneous, where 
the pleadings of both legal plain- 
tiff and use-plaintiff averred that 
plaintiff, before suit, sold the coal 
to a third party). See also cases 
infra this note. 


[a] Refusal to instruct held prop- 
er.—P. B. Yates Mach. Co. v. Taylor, 
215 Ala. 298, 110 S 396; Borden v. 
Vinegar Bend Lumber Co., 7 Ala. A. 
335, 62 S 245; Arkansas Rice Grow- 
ers’ Co-op. Assoc. v. Arkadelphia Mill- 
ing Co., 168 Ark. 1167, 272 SW 848; 
Carlin v. Biddison, 135 Md. 458, 109 A 
316; Garton Toy Co. v. Buswell Lum- 
ber, etc., Co., 150 Wis. 341, 136 NW 
147. See Rosen v. Greenwald, 200 
App. Div. 499, 193 NYS 87 [rev 186 
NYS 68] (in an action for breach of 
contract for the sale of a plant, where 
the buyer testified he had the money 
necessary to complete payment with 
him when the seller, two hours before 
the time fixed for performance, re- 
fused to perform, a requested instruc- 
tion that the jury could not find waiv- 
er of tender by the seller if they did 
not believe that the buyer had the 
money with him at that time was er- 
roneous, aS making the credibility of 
the buyer’s testimony the test of his 
ability to perform at the time required 
by the contract). 


[b] Refusal to instruct held im- 
proper.—Erskine v. Chevrolet Motor 
Co., 187 N. C. 826, 123 SE 193. 


99. Blakeslee v. Reinhold Mfg. Co., 
153 Mich. 230, 117 NW 92. 


1. Midland El. Co. v. Cleary, 77 Mo. 
A. 298. 


2. See Trial [38 Cyc 1868 et seq]. 
3. See cases infra this section. 


[a] Construction: (1) Of findings. 
Dwight v. Callaghan, 53 Cal. A. 132, 
199 P 838 (where there was no tangi- 
ble evidence to support the special de- 
fenses that the time for performance 
had been extended, and that pertorm- 
ance had been waived, a finding that 
the sellers breached their agreement 
was sufficient without any express 
finding as to such defenses, for the 
finding made negative these); Indian- 
apolis Abbatoir Co. v. Penn Beef Co., 
83 Ind. A. 144, 145 NE 10, 144 NE 573 
(a finding that the seller “sold” to the 
buyer does not imply that the _ price 
was paid); Brooks Supply Co. v. 
Hines, (Tex. Civ. A.) 223 SW 709 (al- 
though the substance of the issue rel- 
ative to special damages was whether 
or not the seller at the time of wrong- 
ful refusal to deliver had sufficient 
notice of the probable consequences 
of its refusal, it is enough that the 
evidence showed such notice after the 
making of the contract, although the 
special issue, answered in the affirma- 
tive, was in form whether the seller 
was informed at or before the making 
of the contract); Walker-Smith Co. v. 
Bilao, (Tex. Civ, A.) 204 SW 777 (find- 


ing not an attempt, without support 
in the evidence, to determine that 


“both parties treated a contract for the 


sale of goods as continuing after the 
Seller’s repudiation of it, but only 
that the parties generally understood 
that the seller had all the fall of.1916 
to make delivery); Eagle Lumber Co. 
v. Burton Lumber Co., 62 Utah 491, 
220 P 1069 (a finding by the lower 
court that the seller violated the 
terms of a contract of sale and wrong- 
fully refused to perform is equivalent 
to a finding that the buyer did not 
waive performance). (2) Of verdict. 
Southern Gas, etc., Engine Co. v. Rich- 
olson, (Tex. Commn. A.) 216 SW 158 
[rev (Civ. A.) 181 SW 529] (a verdict 
in favor of the buyer of irrigating 
machines for damages to a rice crop 
resulting from the seller’s breach of 
contract embraced damages for delay- 
ed installation of machinery, damages 
which the buyer, by acceptance of the 
machinery on delayed delivery, had 
waived under a stipulation of the con- 
tract). 

4 Peterson v. Mineral King Fruit 
Co., 140 Cal. 624, 74 P 162, See Math- 
ieson Alkali Works vy. Virginia Ban- 
ner Coal Corp., 147 Va. 125, 136 SE 
673 (contract price of coal not sub- 
ject to subsequent agreement as to 
additional profits, where allegations 
as to such agreement were with- 
drawn). 


5. New York House Wrecking Co. 
v. Jarvis, 87 NYS 464.. See Harley 
Hardware Co. v. Harry S. Lafond Co., 
28 Ga. A. 584, 112 SE 394 (where the 
evidence, was that the place of deliv- 
ery, under the custom of the trade, 
was Valdosta, Georgia, a finding that 
New York must be taken as the place 
of delivery was not demanded, even 
though it might have been a jury 
question). See also cases infra this 
note. 


[a] Verdict justified by evidence. 
—N. P. Sloan Co. v. Uncasville Mfg. 
Co., 240 Fed. 680, 153 CCA 478. 


[b] Verdict not justified by evi- 
dence.—McConnell Coal Co. v. Ross, 
190 App. Div. 964, 180 NYS 29. See 
Hill County Cotton Oil Co. v. Jonas, 
29 F. (2d) 327 [certiorari den 279 
U.S. 846, 49 SCt 343, 73 L. ed. 991] 
(directed verdict for buyer erroneous 
where evidence did not show that 
damages awarded were fixed as re- 
quired by contract); Vieser v. Bel- 
lows, 209 App. Div. 540, 205 NYS 26 
{aff 199 NYS 341, and app dism 239 
N. Y. 622, 147 NE 221] (where it was 
fairly inferable from testimony that 
the market value was only ten dollars 
a case, error in directing a verdict on 
the basis of twelve dollars and fifty 
cents a case). 


6. See Terry v. Parsons, 30 Del. 
90, 102 A 985 (the jury finding that 
there was no contract should return a 
verdict for the seller, for if there was 
no contract there could be no breach). 
See also cases infra this note. But 
see Lehrkind v. McDonnell, 51 Mont. 
343, 153 P 1012 (a verdict, ambiguous 
standing alone, in that it found gen- 
erally for the buyer and fixed the 
award to him in an amount inconsist- 
ent with the general finding, could 
stand in view of the evidence and in- 
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dence,®> must be consistent with each other,® and 
sufficient to support the judgment.’ 

[§ 1142] 10. Judgment. General rules as to judg- 
ments in civil actions® apply to actions by a buyer 
for breach of contract.® 

[§ 1143] 11. Appeal and Error. 
as to the appeal of civil cases!° apply to actions by 
the buyer for breach of contract.11 
on conflicting evidence will not be disturbed on ap- 


General rules 


Thus a verdict 


structions making clear the jury’s in- 
tention). 

[a] Findings held consistent: (1) 
With each other. Robinson v. Sam- 
uels, (Tex. Civ. A.) 196 SW 893. (2) 
With verdict. Ladoga Canning Co. v. 
Corydon Canning Co., 52 Ind. A. 23, 
98 NE 849. 


[b] Findings held inconsistent.— 
Miller-Stone Mach. Co. v. Balfour, 25 
Tex. Civ. A. 413, 61 SW 972 (findings 
that the value of the property at the 
time of the breach was two thousand 
dollars and a year later two thousand 
five hundred dollars inconsistent). 


7. Temple v. Aders, 38 Ind. 506; 
Plano Mfg. Co. v. Kesler, 15 Ind. A. 
110, 43 NE 925; Connor v. S. Blais- 
dell, Jr., Co., (Tex. Civ. A.) 60 SW 890. 
See also cases infra this note. 


[a] Held sufficient to support 
judgment.—Cole v. Leach, 47 Ind. A. 
341, 94 NE 577; Wallingford v. Bush- 
ton Grain, etc., Co., 100 Kan. 207, 164 
P 275; Rathbun v. Miller, (Tex. Civ. 
A.) 266 SW 818 (jury’s special find- 
ing that plant was built and installed 
in substantial compliance with agree- 
ment and plan held not to require 
judgment for the seller, in view of 
findings as to the seller’s representa- 
tions and failure of plant to maintain 
temperature represented). 


8. See Judgments 33 C. J. p 1042. 
See also Equity § 820 et seq. 


9. See cases infra this note. 


[a] Cancellation of purchase-mon- 
ey notes.—If property was worthless 
for the purpose for which the seller 
knew it was purchased, as part of the 
judgment in his favor, the buyer may 
have purchase-money notes still held 
by the seller canceled. Southern Gas, 
ete., Engine Co. v. Peveto, (Tex. Civ. 
A.) 150 SW 279. 

[b] Condition against issuance of 
execution.—A judgment in the buyer’s 
favor may properly contain a condi- 
tion against issuance of execution un- 
til proof of satisfaction of a judgment 
obtained against the buyer by a third 
party on purchase-money notes. 
Southern Gas, ete, Engine Co. vy. 
Peveto, (Tex. Civ. A.) 150 SW 279. 


[ce] Return of property.—Alaimo 
v. Ruhe, 185 NYS 156 (the court, in 
awarding the buyer damages, was not 
warranted in directing a return of the 
goods to the seller). See Scheidei- 
Western X-Ray Coil Co. v. Ross, 92 
Kan. 798, 141 P 1007 (a motion by the 
seller, made nearly a year after the 
buyer has recovered as damages the 
full price paid, for an order that on 
payment of the judgment the article 
be returned is too late). 

10. See Appeal and Error 3 C. J. p 
256. 

11. See case infra this section.. 

[a] If plaintiff is prevented from 
definitely proving his damages by an 
erroneous ruling of the court that 
there is no cause of action, and he 
has proved that he did sustain sub- 
stantial damages, the judgment 
should not be affirmed on appeal upon 
the ground that the record failed to- 
show definite proof of damages. Har- 
man v. Washington Fuel Co., 228 Ill. 
298, 81 NE 1017. 
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peal if there is evidence sufficient to support it;*? 
but, if there is no sueh evidence, the’ judgment on 
such verdict will be reversed;** a judgment will not 
be disturbed for an error that is not prejudicial ei- 
ther in the admission of evidence,'* the giving of in- 
structions,!® or other ruling upon the trial.*® 


12. Murphy v. Boker, 28 HowPr 
GNaeY ico 
13. Schon-Klingstein Meat, etc., 


Co. v. Snow, 43 Colo. 538, 96 P 182. 
See Phelps v. McLachlin, 35 Can. S. 
C. 482 (judgment on finding of judge). 


14. Jones v. Wilson, 104 N. C. 9, 
10 SE 79. 
15. Meyer Bros. Drug Co. v. Ward, 


15 Dex, Civ. A. 287, 39 SW. 330. 

[a] Nominal damages.—Failure to 
instruct the jury that the buyer is en- 
titled to nominal damages on proof 
of a breach of contract is not reversi- 
ble error. Faulkner v. Closter, 79 
Iowa 15, 44 NW 208. 


[b] Instruction more favorable to 
the objecting party than he was en- 
titled to is not ground for reversal. 
Wilmoth v..Hamilton, 127 Fed. 48, 61 
CCA 584; Gunther v. Taylor, 63 SW 
439, 23 KyL 536; Housding v. Solo- 
mon, 127 Mich. 654, 87 NW 57. 


{[c] Error prejudicial.—Greene v. 
White, 37 N. Y. 405, 4 Transcr. A. 382 
(where,' in an action on a contract 
for the sale of a vessel and her tackle 
for three thousand dollars, the price 
to include the freight to be earned 
by the vessel on a. trip in which she 
was then engaged, deducting expens- 
es, the judgment erroneously refused 
to charge that, if the value of the 
vessel and the net freight together 
did not exceed three thousand dollars, 
the buyer was not entitled to recover, 
no witness having put the value of 
the freight at more than two hundred 
dollars, the jury found for the buyer 
seven hundred dollars). 


16. See Gunther v. Taylor, 63 SW 
439, 23 KyL 536 (an error in striking 
out material averments in the seller’s 
answer is cured by the court admit- 
ting evidence to prove such aver- 
ments and instructing the jury as 
though they had not been stricken 
out). 

17. Coffin v. State, 144 Ind. 578, 43 
NE 654, 55 AmSR 188. 

18. Generally see Damages 17 C. 
in 8) ee ag 

For breach of warranty see supra 
§§ 855-869. 

19. Ariz.—McFadden v, 
MGA rIZ. On LAL 7325 

Tll.—Van Arsdale v. Rundel, 82 Ill. 
63. 

La.—Doriocourt v. Lacroix, 29 La. 
Ann. 286. 

Mass.—Hall v. Paine, 224 Mass. 62, 
112 NE 153, LRA1917C 737. 


Shanley, 


Neo 164 N. Y. 
434, 58 NE 516; Dillon v. Anderson, 
ADMIN Ge Geo. 

OkiI.—W.. H. .Coyle Cons. Cos. v. 
Swift, 42 Okl. 613, 141 P 1114. 

Pa.—Arnold v. Blabon, 147 Pa. 372, 
23 A 575; Bradley v. McHale, 19 Pa. 
Super. 300. 


(18 Va.) 543. 


Wash.—Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 
BW 

W. Va.—Watson v. Buckhannon 


River Coal Co., 95 W. Va. 164, 120 SH 
390. 
Eng.—Chinery v. Viall, 


288, 157 Reprint 1192. 


BEL iSeNe 


SALES 


It has 


Ont.—Bonner-Worth 
50 Ont. L. 196, 64 DomLR 257. 

[a] In ascertaining liability of 
seller, the amount of loss sustained, 
or the gain not realized by the buy- 
er, is the rule that should be fol- 
lowed. Hafner Mfg. Co. v. Lieber 
eb rakiae % étc., Co., 127 Las 348,53 S 

6. 


[b] Value of performance.—The 
damages for failure to deliver goods 
are measured by the value of per- 
formance at the stipulated time. 
Richard v. American Union Bank, 253 
N. Y. 166, 170 NE'532, 


{c] Buyer cannot maintain action 
for damages and at the same time re- 
quire delivery of the goods, as this 
would give him both damages and de- 
livery. Bonner-Worth Co. v. Ged- 
des, 50 Ont. L. 196, 64 DomLR 257. 


[d] On sale of stock of goods to 
be invoiced and delivered on a future 
day, the seller to make no additions 
to the stock, the measure of the buy- 
er’'s damages if the seller makes ad- 
ditions, is the difference between the 
price paid by him for the additional 
goods, and the market price at which 
he could have purchased them, Har- 
rison v. Gharlton, 37 Iowa 134. 

[e] Failure to furnish pedigree.— 
Where the seller of an animal failed 
to furnish the pedigree it has been 
held that the damage recoverable is 
only the diminution in value of the 
animal by reason of the failure to 
furnish his pedigree. Martin v. Arm- 
strong, 175 Wis. 208, 184 NW 681; 
Steinacker v. Squire, 30 Ont. L. 149, 
5 OntWN 566. 


[f] Breach of contract to sell ex- 
clusively to ‘buyer.—(1) On the 
breach of a contract by the seller to 
sell certain goods exclusively to the 
buyer, the measure of recovery is 
the profits lost to the buyer by sales 
made by the seller in so far as it is 


Co. v. Geddes, 


+ 


reasonably certain that the buyer 
would have made like sales. but 
for the wrongful act of defendant. 


Carlson v. Stone-Ordean-Wells Co., 
40 Mont. 434, 107 P 419; Russell v. 
Horn, etce., Mee. Coal Nebr. 567,59 
NW 901. (2) And such loss of prof- 
its is recoverable as general dam- 
ages. Carlson y. Stone-Ordean-Wells 
Co., Supra. 

[g] Delivery at wrong’ place.— 
Where the seller delivered the goods 
at another place than that agreed on, 
the buyer can recover the cost of 
transporting the goods to the agreed 
place of delivery. Robinson vy. La 
Marsh, 179 App. Div. 709, 167 NYS 
233) 


[h] Failure to ship over desig- 
nated route.—(1) The purchaser of 
goods bought f. 0, b. place of ship- 
ment has the right to direct the route 
over which they shall be shipped. 
See supra § 369. (2) And if the sell- 
er disregards such directions, he is 
liable for the consequent increase in 
freight charges. Malaga Packing Co. 
v. Threefoot, 97 Miss. 21, 52 S 209. 


[i] Failure to deliver in lined 
sacks.—Where the buyer rejected 
beet sugar because it was not deliv- 
ered in lined sacks and had dirt in 
it, the buyer cannot recover the dif- 
ference between the contract price 
and the price paid for cane sugar, 
without showing that the sugar 
called for by the contract could not 
have been obtained in the open mar- 
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been held that the failure of the court to assess nom- 
inal damages is not reversible error.*7 

[§ 1144] 12. Damages*!%*— 
breach of contract of sale by the seller, the buyer is 
entitled to recoyer the actual damages he has sus- 
tained,1® which are the certain,?° direct,?? natural,?? 


a. In General. On a 


ket. Charles E. Hires Co. v. Julius 
Strohmeyer Co., 25 Pa. Dist. 274. 


[j] Agreement to return money 
and notes.—Where the seller breached 
his agreement to return the purchase 
money and notes on the failure of a 
warranty, the buyer could recover in 
addition to ‘the damages for the 
breach of warranty the amount he 
was compelled to pay to get rid of 
the notes after litigation thereon. 
Mayfield v. George O. Richardson 
Mach. Co., 208 Mo. A. 206, 231 SW 
288. Damages for breach of warran- 
ty see supra §§ 855-869. 


[k] Agreement to take back goods. 
—Where the seller of a touring car 
agreed to take it back at the sale 
price, less a discount of twenty-five 
dollars a month for the time used, 
in trade for a sedan, the damage for 
the seller’s breach was held to be 
the difference between the price of 
the touring car and the actual value 
at the breach, less the stipulated de- 
preciation of twenty-five dollars per 
month up to that time. Hester v. 
Harley, 230 Mich. 432, 202 NW 966. 


[1] Refusal to furnish informa- 
tion for compliance with Bulk Sales 
Law.—Where the sellers refused to 
furnish the buyer with information 
necessary to a compliance with the 
Bulk Sales Law, the buyer was en- 
titled to recover his down payment 
and reasonable attorney’s fees, but 
not his disbursements in the busi- 
ness, nor the reasonable value of his 
time during the period in which he 
was to determine whether he would 
carry the purchase to completion. 
Reizen v. Steiglitz, 124 Misc. 360, 207 
NYS 790. 


[m] Damages held not excessive. 
Baer v. Mobile Cooperage, etce., 
Mfg. Co., 159 Ala. 491, 49 S 92; Lew- 


istown Iron Works vy. Vulcan Process 
Co., 189 Minn. 180, 165 NW 1071. 


20. Norfolk Sand, ete., Corp. v. 
Ohio Locomotive Crane Co., 217 Fed. 
25, 1833 CCA 135; Cassidy v. Le Fevre, 
45 N. Y. 562; Messmore v. New York 
Shot, ete., Co., 40 N. Y. 422; Ameri- 
ean Lumber Co. v. Quiett Mfg. Co., 
162 N. C. 395, 78 “SE! 2845 "Bussard 
v. Hibler, 42 Or. 500, 71 P 642. 


21. Ala.—Alabama Chemical 
v. Geiss, 1438 Ala. 591, 39 S 255. 


N. Y.—Standard Oil Co. v. Siraco, 
226 App. Div. 266, 235 NYS 1; Gilman 
v. Broad Brook Co., 137 Misc. 685, 
243 NYS. 3b23 Goldfarb v. Campe 
Corp., 99 Misci-475, 164" INS bsise 
Wettingfeld v. Neller, 186 NYS 604; 
Hagle Square Mfg. Co. v. Andrew, 11 
NYS 234. 


Co, 


Pa.—Gloekler v. Painter, 272 Pa. 
USES wal: CN ab Es 
2 ene. Macauley v. Horgan, [1925] 
Ke 
N. Ltd. v. 


S.—Rhodes Curry Co., 
McKeen, 54 N. S. 178. 

Ont.—Brown v. 
285. 

22. U. S.—wNorfolk Sand, ete, 
Corp. v. Ohio Locomotive Crane Co. 
217 Fed. 25, 133 CCA 135; Moffitt- 
West Drug Co. v. Byrd, 92 Fed. 296, 
a iter 351 [rev, 1 Ind. ‘T.-612,°43° Siw, 
864]. 

Ala.—Alabama Chemical Co. v 
Geiss, 143 Ala. 591, 39 S 255; Sunny 
South Grain Co. v. Webb-Sumner Oil 
Co., 20 Ala, A. 311, 101 S 803. 


Walsh, 16 OntWN 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1 
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and probable?* result of the breach, and which may 
fairly be said to have been within the contemplation 
of the parties at the time the contract was made.?* 
On proof of a breach of contract?®> nominal damages 
may be recovered,”® although no actual damages are 


Ariz.—McFadden vy. Shanley, 16 
Ariz—91, 141- P 732. 

Ga.—Garcia S. en C. v. fe gah 
Coal Co., 27 Ga. A. 204, 108 SE 72 
Ind.—J. P= Smith “Shoes iCow xv; 


Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


Mo.—Consumers’ Glue Co. 
uel Bingham’s Son Mfg. Co., 
A.'90, 181 SW 1086. 


N. Y.—Cassidy v. Le Fevre, 45 N. 
Y. 562; Messmore v. New York Shot, 
etc., Co., 40 N. Y. 122. Standard Oil 
Co. v.. Siraco, 226.App. Div. :266,.235 
NYS 1; Gilman v. Broad Brook Co., 
137 Mise. 685, 243 NYS 312; Gold- 
farb v. Campe Corp., 99 Misc. 475, 164 
NYS 583; Wettingfeld Vv. Neller, 186 
NYS 604. 


Or.—Bussard v. Hibler, 42 Or. 500, 
Tie PA 642, 


Pa.—Gloekler v. Painter, 
LSA GPA SL AOS 


Wash.—Hausken v. MHodson-Fee- 
Sed Co.,. 109 Wash. | 606; 187 P 
1 


Wis.—Malueg v. Hatten Lumber 
Co., 140 Wis. 381, 122 NW 1057; North 
Baltimore Bottle Glass Co. v. Alt- 
peter, 133 Wis. 112, 113 NW 4365; 
Voght v. Shienebeck, 122 Wis. 491, 
100 NW 820, 106 AmSR 989, 67 LRA 
756; Cockburn v. Ashland Lumber 
Co., 54 Wis. 619, 12 NW 49. 


Eng.—Hadley Vv. Baxendale, 9 


v. Sam- 
193 Mo. 


272 Pa. 


Exch. 341, 156 Reprint 145; Macauley 
Vai-Horgan, s6192544 2 -Ir., 4. 
N. S.—Rhodes Curry Co., Ltd. v. 


McKeen, 54 N. S. 178. 


poe es v. Walsh, 16 OntWN 


[a] Applicability to goods for 
which there is available market.— 
The rule that the measure of damages 
is the loss directly and naturally re- 
sulting in the ordinary course of 
events from the seller’s breach of 
contract is applicable to goods for 
which there is an available market. 
Goldfarb v. Campe Corp., 99 Misc. 
475, 164 NYS 583. 


23. Moffitt-West Drug Co. v. Byrd, 
92-.Fed:' 290, .34) CCA. 351; Sunny 
South Grain ‘Co. v. Webb-Sumner Oil 
Co., 20 Ala. A. 311, 101 S 803; Haus- 
ken v. Hodson- Feenaughty Co., 109 
Wash. 606, 187 P 319; North Balti- 
more Bottle Glass Co. v. Altpeter, 133 
Wis. 112, 113 NW 435; Cockburn v. 
Ashland Lumber iCO:, 54 Wis. 619, 12 
NW 49. 


24. U. S.—Globe Refining Co. v. 
Landa Cotton Oil Co., 190 U.S. 540, 
28 -SCt 754, 47 1. ed. dG Ufa lr Norfolk 


Sand, etc., ‘Corp. vy. Ohio Locomotive 
Crane Co., 217" Bed. 25, 133 CCA’ 135 
[certiorari den 238 U. 8. GID Joo Seu 


284, 59 L. ed. 1490]; Moffitt-West 
Drug Co. y. Byrd, 92 Fed. 290, 34 
CCA N30) [rey -L and Wl. 612,43 05 vv 
864]. 

Ala.—Alabama Chemical Co. v. 
Geiss, 143 Ala. 591, 39 S 255. 

Ariz.icMcFadden y. Shanley, 16 
Ariz. 91, 141 P.732. 

Ind.—J. P. Smith Shoe Co. v. 


Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 

La.—Robinson Lumber Co. v. Bur- 
ton, 128 La. 120; 54 S 582; ‘Porter v. 
Barrow, 3 La. Ann. 140. 


Mo.—Consumers’ Giue Co. v. Sam- 
uel Bingham’s Son Mfg. Co., 193 Mo. 
A. 90, 181 SW 1086. 

N. Y.—Cassidy v. Le Fevre, 45 N. 
Y. 562; Eagle Square Mfg. Co. vy. 
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Andrew, 11 NYS 234. 


N. C.—American Lumber Co. v. 
sede Mfg. Co., 162 N.C) 395,°%8' SH 


f ets Gi chp Vv. 
Co; “140 Wis OSs, L222) NW 1057; 
Voght v. Shienebeck, 122 Wis. 491, 
100 NW 820, 106 AmSR 989, 67 LRA 
756; Cockburn vy, Ashland . Lumber 
Co., 54 Wis. 619, 12 NW 49. 


Hng.—Hadley v. Baxendale, 9 Exch. 
341, 156 Reprint 145. 


N. S.—Rhodes Curry Co., 
McKeen, 54 N. S. 178. 


[a] Fine for landing goods with- 
out permission.—Where a_ seller, 
knowing that blasting powder could 
not be landed in a foreign country 
without permission, and that a fail- 
ure to procure permission would ren- 
der the consignee liable to a fine for 
attempting to land it, promises to de- 
liver the powder to the consignee and 
to furnish the permission, he is, on 
a failure to do so, liable to the con- 
signee for the fine naid. Hecla Pow- 
der) Couiv. Siguaviron Co; 157 (Nu Y. 
437, 52 NE 650. 

[b] Ordinary consequences of a 
failure to have the goods for the in- 
tended use must be held to have been 
within the contemplation of the par- 
ties to the contract. McFadden v. 
Shanley, 16 Ariz. 91, 141 P 732. 

25. Sufficiency of evidence to 
prove breach of contract see supra § 
LEST. 


26. 
254. 


Hatten Lumber 


Litd. iv. 


Ill.—Deere v. Lewis, 51 Ill. 
Ind.—Rosenbaum v. McThomas, 34 
Looe Sele 
N. Y.—Fowler v. Gress Mfg. Co., 
94 Misc. 650, 158 NYS 524. 


N. C.—Morrison v. Marks, 
429, 100 SE 890. 


178 N. 
C. 


Ss. D.—Zipp v. Colchester Rubber 
€o:, 12:8. D:-218,; 80 NW. 367. 


Wis.—New Richmond Roller Mills 
Co. v. Arnquist, 170 Wis. 1380, 174 
NW 557. 

27. U. S—Warren v. Stoddart, 105 
Us 8S. 224, 267 ase? TES Dexas Co. v. 
Pensacola Maritime Corp., 279. Fed. 
19; Wade McHenry Lumber Co. v. 
Frank Spangler Co., 230 Fed. 418, 144 
tree 560; Moses v. Rasin, 14 Fed. 
W125 


Colo.—Staab v. Borax Soap Co., 12 
Colo. A. 286, 55 P 618. 

Conn.—Morris Joseloff Co. v. Spirt, 
97 Conn, 447, 117 A 523. 

Del.—Gruell v. Clark, 
54 A 955. 

Ind.—Coffin v. State, 144 Ind. 578, 
43 NE 654, 55 AmSR 188. 

Iowa.—Faulkner v. Closter, 79 Iowa 
15, 44 NW 208. 

Kan.—York-Draper Mercantile Co. 
v. Lusk, 6 Kan. A. 629, 49 P 788. 

La.—Marchesseau v. Chaffee, 4 La. 
Ann. 24, 

Hay Bice nae v. Stine, 135 Md, 338, 
109 12. 

Rieieven v. Bunker-Culler Lum- 
ber Co., 167 Mo. A. 881, 151 SW 984. 

N. J.—Rockwell v. American Law 
Book Co., 82 N. J. L. 540, 76 A 334, 
81 A 11384. 

N. Y.—Barnes v. Brown, 130 N. Y. 
312, 29 NE -760. 

N. C.—Cooper v. Clute, 174 N. C. 
266, 93 SE 915; Berbarry v. Tom- 
bacher, 162 N. C. 497, 77 SE 412. 


N. D.—Scully Steel, etce., Co. v. 


20 Del. °321, 
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shown,?7 or data supplied from which the actual 
damages may be computed.” 
ever, entitled to recover more than the actual dam- 
ages sustained.?° 
ful does not affect the measure of damages in an: 


The buyer is not, how- 


The fact that the breach was will- 


Hann, 18 N. D. 528, 123 NW 275. 


Mfg. Co., 266 Pa. 457, 109 A 617 


Tex.—Hutchens vy. Holland, 
A.) 7 SW (2d) 110. 


Wash.—Hausken. v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P 
319; Cuschner v, Pittsburgh-Hickson 
Co:; 91- Wash, 371, 157 P 879. 


Wis —Rhinelander Paper Co, 
Bushman, 181 Wis. 421, 195 NW 325; 
Anderson vy. Savoy, 142 Wis. 127, 124 
NW 1058; Malueg v. Hatten Lum- 
ber Co., 140 Wis. 381, 122 NW 1057. 


Ont.—Brenner v. Consumers Metal 
Co:, 41 JOnt,, 15 534. 


[a] Shipment of other goods.— 
The buyer of a carload of furniture 
could not recover for goods ordered 
and paid for, but not shipped, unless 
the payment was greater than the 
value of the goods which had been 


(Civ. 


received and accepted, including 
goods not ordered. Cuschner v. 
Pittsburgh-Hickson Co., 91 “Wash. 
Dili eho ke Loire : 
28. Ala.—Hamlen v. Rosengrant, 
211 Ala. 136, 100 S 217. 
Ga.—Columbia Smelting, ete. 


Works: v. Dexter, 31. Ga. A. 627, 121 
SE 844, 


gpl Staley Vee Lyman) 252 oSlh Ae 
Mo.—Gray v. Cooper, 217 Mo. A. 


592, 274 SW 941. 


Wis.—Malueg v. Hatten Ltmber 
€o., 140 Wis. 381,122 NW 1057. 


[a] Where damage results from 
several causes, for only one of which 
the seller is responsible, and there is 
nothing to show what amount of 
damage was caused by the seller’s 
breach of contract, the buyer is en- 
titled only to nominal damages, Ma- 
jor v. Hefley-Coleman Co., (Tex. Civ. 
A.) 164 SW 445. 


29. U. S.—Texas Co. v. Pensacola 
Maritime Corp., 279 Fed. 19. 


Ill.—Corn Planter Refining Co. v. 
Jenkins, 217 Ill. A. 139 


Ky.—Simon vy. Cian Distiller- 
tes Co:,.169. Ky. 405, J83SWw.. 913. 


N. Y.—Vosbury v. Mallory, 70 App. 
Div. 247, 75 NYS 480. 


Pa.—Theiss v. Weiss, 166 Pa. 9, 31 
A 638, 45 AmSR 688. 


Wash.—Cuschner vy. 
Hickson Co., 91 Wash. 371, 157 P 879. 


{a] Cannot recover double dam- 
ages.—One turning in an old car to 
a dealer, on the dealer’s failure to 
allow the amount agreed, could not 
recover for the loss of its use in ad- 
dition to damages. Jordan vy. Mad- 
sen, 69 Utah 112, 252 P 570. 


[b] Damages cannot be awarded 
to the buyer of liquors for the failure 
to store them in heated warehouses, 
as provided for in the contract, where 
the evidence showed that they were 
sold by him at a profit equal to that 
obtainable had the contract been com- 


Pittsburgh- 


plied with. Simon v. Glenmore Dis- 
tilleries Co., 169 Ky. 405, 183 SW 913. 
[ec] No actual damage sustained. 


—In an action for a breach of a con- 
tract to deliver certain automobile ac- 
cessories to reéquip the buyer’s truck, 
a claim as damages of the amount ex- 
pended by the buyer in purchasing a 
new truck was not allowable, it no- 
where appearing that the buyer did 
not receive value for the amount ex- 
pended, or that he incurred any dam- 
age in paying the amount of the cost 
price. Firestone Tire, etce., Co. v. 
Shore, 31 Ga. A. 644, 121 SE 709. 
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action for breach of the contract;?° and where fraud 
in the breach of the contract inflicts no other or ad- 
ditional injury, exemplary damages cannot be re- 


ecovered.*1 


Remote and speculative damages. The buyer is not 
entitled to damages which, in the absence of special 
circumstances known to the seller at the time the 
contract was made, are not the natural and probable 
result of the breach and not reasonably within the 
The buyer cannot 
recover damages which are remote,** speculative,*+ 


contemplation of the parties.°? 


30. Kelley v. La Crosse Carriage 
Co., 120 Wis. 84, 97 NW 674, 102 
AmSR 971. 

[a] Motive immaterial.—The mo- 
tive for the breach of contract com- 
monly is immaterial. Globe Refin- 
ing Co. v. Landa Cotton Oil Co., 190 
et a 540, 23 SCt 754, 47 L.. ed. 


31. Littlefield v. Clayton, (Tex. 
Civ. A.) 194 SW 194 [rev on oth- 
er grounds (Commn. <A.) 244 SW 


< 


32. Moffitt-West Drug Co. v. Byrd, 
92 Fed. 290, 84 CCA 351 [rev 1 Ind. 
T. 612, 43 SW 864]; ~Cockburn v. 
Ashland Lumber Co., 54 Wis. 619, 
12 NW 49; Steinacker v. Squire, 30 
Ont. L. 149, 5 OntWN 566. 


33. Norfolk Sand, etc., Corp. v. 
Ohio Locomotive Crane Co., 217 Fed. 
25, 183 CCA 135; Steinacker v. Squire, 
30 Ont. L. 149, 5 OntWN 566 


34 Norfolk Sand, etc., Corp. v. 
Ohio! Locomotive Crane Co., 217 Fed. 
25, 133 CCA 135; .Petrie v. Lane, 
58 Mich. 527, 25 NW 504; Amer- 
ican Lumber Co. v. Quiett Mfg. Co., 
162 _N. C. 395, 78 SE, 284. 


[a} Damages which are purely 
speculative or fanciful and subject 
to possible exigencies not likely to 
be foreseen are considered too re- 
mote and subtle in their influence 
to be reached or established by le- 
gal proof or judicial investigation, 
and are therefore rejected as an ele- 


ment of compensation. American 
Lumber Co. v. Quiett Mfg. Co., 162 
N. C. 395, 78 SE 284. 

35. Norfolk Sand, ete., Corp. v. 


Ohio Locomotive Crane Co., 217 Fed. 
20,1133 CCA 13 b. 


Nth Generally see Damages §§ 96-— 


37. U. S—Warren v. Stoddart, 105 
us Se eae Oh Ly whOGeirk dave Gilson 
JO8 OSE ‘Royster Guano Go., 1 oe, 
(Ga) 82; Wood v. W. E. Sexton Co., 
275 Fed. 660; Kokomo Steel, etce., 
Co. v. Republic of France, 268, Fed. 


917 [certiorari den 254 U. S. 657 
mem, 41 SCt 320 mem, 65 L. ed. 
461 mem]; Wade McHenry Lumber 


Co. v. Frank Spangler Co., 230 Fed. 
418, 144 CCA 560; Howard Supply 
Co. v. Wells, 176 Fed. 512, 100 CCA 
70; Lawrence vy. Porter, 63. Fed. 62, 
PPC CAS 2726 TRAY 167. 


Ala.—Kern vy. Friedrich, 220 Ala. 
581, 126 S 857; Southern Iron, etc., 
Co. v. Holmes Lumber Co., 164 Ala. 
517, 51 °:S 531; Sunny South Grain 
Co. v. Webb-Sumner Oil Co., 20 Ala. 
A. 311, 101 S 803. 


Ark.—Milburn-Johnston Grocer Co, 
v. Davis, 175 Ark. 816, 300 SW 4338; 
Arkansas Short Leaf Lumber Co. v. 
MciInturf, 134 Ark. 284, 203 SW 1047. 


Ga.—Hardwood Lumber Co. v. 


Adam, 134 Ga.’ 821, 68 SH 1725, 32 
LRANS 192; Garcia S. en C. v. Tag- 
ant, OoaluiGon ah Ga As. 2045108 
SH 72; Phosphate Min. Co. v. At- 
Tanta Oil, etc.,. 'Co.,, 20 Ga. A....660, 
93 SE 532, 


Ill.—Corn Planter Refining Co. v. 
Jenkins, 217. Ill.. A. 1389 [cit Cyc]; 
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or contingent.?5 


Duty to mitigate damages.°° r’s 
ty to use reasonable care and diligence to mitigate 


Ge ae 


[§§ 1144-1145 


It is the buyer’s du- 


the damages,*7 and the buyer cannot recover any 


Armeny v. Madson, etc., Co., 111 
Ill. A. 621. See also.Wasson Coal 
Co. v. American Refractories Co., 193 
Ill. A. 374; Smith v. Rosenwasser, 
VOd Ti etAw oo. 


Ky.-—Log Mountain Coal Co. v. 
White Oak Coal Co, 163 Ky. 842, 
174 SW 721. 


La.—Mexican Importing, etc., Corp. 
v. Leonhardt, 151 La. 1032, 92 S 602; 
C. W. Robinson Lumber Co. v. W. 
O. & C.- G. Burton, 128° La. 120, 54 


Mich.—Sauer v. McClintic-Marshall 
woneth: Co., 189 Mich. 577, 155 NW 


Minn.—Coxe v. Anoka Waterworks, 
ete., Co., 87 Minn. 56, 91 NW 265. 


Miss.—Arthur Delapierre COs.) Ve 
Chickasaw Lumber Col, i111 Miss. 
607 TL S 8720: 

Mo.—Weber Impl. Co. v. Acme 
Harvesting Mach. Co., 268 Mo. 363, 
187 SW 874; Lokey v. Rudy-Patrick 
Seed Co., (A.) 285 SW 1028; Sentney 
Wholesale Grocery Co. v. Thompson, 
(A.) 216 SW 780; Creve Coeur Lake 
Ice Co. v. Tamm, 90 Mo. A. 189. 


N. Y.—Dillon v. Anderson, 43 N. 
Y. 2381; Czarnikow v. Baxter, 146 
App. Div. 81, 130 NYS 617; Lande 
v. Hyde, 66 Misc. 259, 121 NYS 258; 
100) v. Abramson, 164 NYS 


C.—Mays Mills v. 
N. NG. 707, 122 SE %62. 

Okl.—Oklahoma Candy, etc., Co. v. 
Liquid Carbonic Co., 107 Okl. 100, 
230: -P ..250. 

Tex.—Stanley Manly Boys’ Clothes, 
Inc. v. Hickey, 113 Tex. 482, 259 SW 
160; Hickey v. Perkins Dry Goods 
Coy; (Civ. SAS) ©2219 Swi 95s 


McRae, 187 


Va.—Triplett v. Nichols, 139 Wa. 
321, 123 SE 339, 342. 
Wash.—Hausken Hodson- 


Feenaughty Co., 109 Wash. 606, 187 
P 319, 

Wis.—Pope Metals Co. v. 
149 Wis. 394, 185 NW 851. 


Wyo.—Denio Milling Co. v. Malin, 
25 Wyo, 148, 165 P 11413. 


[a] Uniform Sales of Goods Act 
does not abrogate the rule stated 
in the text. Crane Iron Works v. 
Cox, ete., Co.’ 281k. (2d) 328: 


[b] Rule held not applicable to 
sale of standing timber.—Where a 
person who bought and received a 
deed to standing timber with a right 
to cut and remove it within: five 
years was wrongfully prevented from 
doing so by the seller, the rule as 
to the mitigation of damages is not 
applicable, and the seller cannot re- 
duce the damages by showing that 
the buyer could have bought oth- 
er timber of the same kind. Wil- 
SON) “V.. peCanbDoro, 7 INC. sOUOR aS 
SE 872, 90 SE ‘780. 


[ec] Indivisible contract.—Where 
a herd of calves was bought by an 
indivisible contract and the herd was 
“topped” by the sellers, that is, they 
failed to include and deliver the best 
of the calves, but delivered only the 
inferior calves, the buyers were not 


Sadek, 
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damages which are-due to his failure to exercise such 
care and diligence.®® 
Statutory provisions. 
damages recoverable on a breach of contract of sale 
are provided for by statute.®? 
[§ 1145] b. Agreements Relating to Damages. 
The contract may contain a stipulation as to the lia- 


In some jurisdictions, the 


required to purchase calves to take 
the place of those held back. Clay- 
ton v. Littlefield, (Tex. Commn. A-) 
244 SW 509. 

38. U. S—wWarren v._ Stoddart, 
105 U. S. 224, 26 L. ed. 1117; Howard 
Supply Co. v. Wells, 176 Fed. 512, 
Lawrence v. Porter, 
63 Fed. 62, 11 CCA 27, 26 LRA 167. 

Ala.—Kern vy. Friedrich, 220 Ala. 
581, 126 S 857.: 

Ga.—Smith v. Harrison, 26 Ga. A. 
325, 106 SEH 191. 


. Ky.—Log Mountain Coal Co. v. 
White Oak Coal Co., 163 Ky. 842, 
174 SW 721; Bannon v. St. Bernard 
Coal Co., 39 SW 252, 18 KyL 1050. 
La.—Mexican Importing, CLC. 
Corp. v. Leonhardt, 151 La. 1032, 
92 S 602; Robinson Lumber Co. v. 


Burton, 128 La. 120, 54 S 582. 


Minn.—Hydraulic-Press Brick Co. 
v. Haynes Bread Co., 128 Minn. 401, 
151 NW 140. 


N. Y.—Siegel v. Huebshman, 187 
App. Div. 548, 176 NYS 71 [aff 230 
N. Y. 571 mem, 130 NE- 897 mem]; 
Czarnikow v. Baxter, 146 App. Div. 
81, .130 NYS. 617; Lande v. Hyde, 
66 Misc. 259, 121 NYS 258; Green- 
berg v. Weintraub, 186 NYS 600; 
Bonelli v. Pisani, 158 NYS 1033; 
Aronson: Vv.” He) 5: .Clafilin™ Con £5 
NYS 97. 

N. C.—Mays Mills v. McRae, 187 
Ne"Gio'70G 9122 “SHS1623" Carson rv. 
Bunting, 154 N.C. 530, 70 SE 9238. 


Okl.—Oklahoma Candy, ete., C 
Liquid Carbonic Co., 107 Okl. 
230.2; 250: 

Pa.—Theiss v. Weiss, 166 Pa. 9, 31 
A 63, 45 AmSR 6388; Meyer v. Quaker 
City Sign Co., 82*°Pa. Super. 601. 


Tex.—Hickey v. Perkins Dry Goods 
Co., 229° SW 951. 


Wash.—Hausken v. Hodson-Fee- 
nauenty Co., 109 Wash. 606, 187 P 
319. 


Wyo.—J. W. Denio Milling Co. v. 
Malin, 25 Wyo. 1438, 165 P 1113. 


Reduction by purchase elsewhere 
see infra § 1156. 


[a] On failure to deliver coal to 
manufacturer the buyer cannot sus- 
pend the operation of his plant and 
recover damages therefor if it ap- 
pears that coal could be procured else- 
where. Bannon y. St. Bernard Coal 
Co., 89 SW 252, 18 KyL 1050. 


{b] Recovery of penalty imposed 
on buyer.—Where the buyer has a 
contract to deliver goods by a.certain 
date, with a penalty for failure, he 
cannot recover the amount of the pen- 
alty on the failure of the seller to 
deliver the goods to him, where he 
could have purchased other goods 
elsewhere and prevented the imposi- 
tion of the penalty. Czarnikow v. 


Baxter, 146 App. Div. 81, 130 NYS 
617. 
39. See statutory provisions, 


[a] Statute construed so as to pro- 
vide for general and s spree damages, 
Green v. oe Nelson Corp., 115 
Okl. 144, 242 P 196 : 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§ 1145] 


bility of the seller in the event of a breach,*® in 
which ease such stipulation will govern,*! provided 
there thas been no waiver of such provision,*? and, 
provided the conditions under which the stipulation 
1s to become operative are complied with,** unless 
compliance therewith is impossible.** So, too, agree- 
ments respecting damages made after the breach 
will be enforced,*® provided they are supported by 
a valid and sufficient consideration.‘ ® 


Contract subject to rules of an association. 


40. Stipulations as to damages in 
event of breach of warranty see su- 
pra § 792. 

41. U.S.—Rugegles v. Buffalo Fdy., 
eter; Co, 27 F..(2d) 284: 
pence tock v. Chapman, 


Iowa.—Black v. De Camp, 78 Iowa 
718, 48 NW 625. 


Kan.—Massey-Harris Harvester Co. 
v. Hammer, 120 Kan. 700, 244 P 1048. 


Md.—Commercial Realty, ete., Co. v. 
Dorsey, 114 Md. 172, 78 A 1099. 

Mich.—Twin City Creamery Co. v. 
Godfrey, 176 Mich. 109, 142 NW 362, 
50 LRANS 805. 


N. Y.—Winch v. Mutual Ben. Ice 
Co., 86 N. Y. 618; Kemp v. Knicker- 
bocker Ice Co., 69 N. Y. 45. 


N. C.—Crutchfield Hardware Co. v. 
Reed Fdy., etc., Co., 174 N. C. 481, 93 
SE 970; Harvey v. Pettaway, 156 N. 
C. 375, 72 SE 364. 


Oh.—Sheffield-King Milling Co. v. 
Domestic Science Baking Co., 95 Oh. 
St. 180, 115 NE 1014; Merrill Co. v. 
Horn Bros. Co., 14 Oh. A. 61. 


Pa.—Canavan v. Neeld, 189 Pa. 208, 
42 A 115; New York, etc., Gas Coal 
Co. v. Pittsburgh, 6 Pa. Dist. 122. 


* Philippine.—Yu Tek vy. Gonzalez, 29 
Philippine 384, 


Tex.—Hays v. Richie, (Civ. A.) 34 
SW 150. 

Va.—Washington, etc., 
Westinghouse Hlectric, etc., Co., 
Va. 620, 89 SH 181, 91 SE 646. 


Wis.—Newell v. New Holstein Can- 
ning Co., 119 Wis. 635, 97 NW 487. 


Eng.—Diestal v. Stevenson, [1906] 
2 K. B. 345; Bergheim vy. Blaenavon 
Tron neteewCo,,, Ls. O Os Ba yohoe, 


Ont.—Pelee Island Nav. Co. v. Doty 
Engine Works Co., 23 Ont. L. 402, 18 
OntWR 599. 

See also Bendix v. Staver Carriage 
Go. 194 UAL ea Oe 


[a] On a breach of the seller’s agree- 
ment to take back certain articles at 
a specified price (1) it has been held, 
in one jurisdiction, that the buyer may 
recover the difference between the 
stipulated credit and the value of the 
goods in the market (Loughridge v. 
Allen, 38 SW 698, 18 KyL 894); (2) 
while in another jurisdiction it was 
held that the buyer could recover the 
stipulated sum and interest (Sawyer 
vy. McIntyre, 18 Vt. 27). 


{b] Effect of postponement of con- 
tract.—Where the buyers agreed to 
provide a steamer at the port of ship- 
ment in March an'd the contract con- 
tained a clause by which the sellers 
agreed to pay demurrage at a certain 
rate for any delay in loading, and 
the ship did not arrive until May, to 
which time performance was_ post- 
poned by mutual agreement, and there 
was delay in loading, the buyers are 
entitled to recover the stipulated 
damages, such provision applying to 
the May loading. Trading Soc. Kwik- 
Hoo-Tong v. Royal Commn. on Sugar 
Supply, 129 L. T. Rep. N.S. 500. 


[ec] Contracts construed.—(1) A 
contract to furnish lumber, providing 


29 Ind. 
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that, if the seller failed to fill the or- 
der as specified, he would pay the 
buyer an amount equal to his losses, 
has been held not to limit the dam- 
ages to such amount as would reim- 
burse the buyer for any money re- 
quired to be paid as liquidated dam- 
ages for delay in completing the struc- 
tures. McKenzie Vv. Consolidated 
Lumber Co., 142. Ga. 375, 82 SE 1062. 
(2) On the sale of fruit trees, where 
the contract provided that any stock 
which did not prove to be true to 
name, as labeled, is to be replaced free 
or purchase price refunded, such pro- 
vision has been held to apply to such 
mistakes as were liable to occur in 
the substantial performance of the 
contract and not to limit the buyer’s 
recovery where the contract has been 
substantially breached. Sanford v. 
Brown Bros. Co., 134 App. Div. 652, 
119 NYS 333. (3) Under a contract 
for the sale of sawdust to be deliv- 
ered in one year, deliveries not to ex- 
ceed approximate daily average and 
proportional quantities of the gross 
amount, and where before making the 
contract the buyer stated he may not 
require for the time being the full 
amount of the daily average, to 
which defendant acquiesced because 
of ability to dispose of sawdust 
elsewhere, it has been held that 
such an agreement by defendant 
was one not to claim damages for 
plaintiff's failure to call for the daily 
average, and not an agreement to 
deliver uncalled for accumulations at 
a later time, hence where defendant 
broke the contract sixteen days be- 
fore the end of the year, plaintiff's 
‘damages were limited to compensation 
according to the daily average for the 
remainder of the year, although more 
than one half of the sawdust remained 
undelivered. Hollander v. Lignum 
Chemical Works, 205 App. Div. 251, 
199 NYS: 579 {aff 237° N.Y. 517, 1438 
NE 722]. (4) Where the contract 
gives the buyer an option either to 
accept liquidated damages or to in- 
sist upon delivery of the goods, if 
there is a refusal to deliver after the 
buyer insists upon delivery, the buy- 
er can recover the actual damages he 
has sustained. Grand Tower Min. 
Mfg., etc.,.Co. v. Phillips, 23 Wall. 
(U. S)- 471, 23,0. ed. 713". (5), Under 
a contract providing for the delivery 
of a proportionate quantity of goods 
in case of the inability of the seller 
to procure a full supply for his cus- 
tomers, and that if the buyer required 
more goods than contracted for, he 
was to purchase them from the seller 
at the price he sold to others, it was 
held that the buyer was entitled to 
recover the excess paid to the seller 
over the contract price on a quantity 
which the buyer was entitled to re- 
ceive at the contract price, the seller 
having misrepresentea@ the proportion- 
ate quantity to which the buyer was 
entitled. Kemp v. Knickerbocker Ice 
Co., 69, N. Y. 45. 


42. Clark v..Stewart, 127 N. Y. 676, 
27 NE i078; Wighton v. Hitch, 44 
Que, Super. 128. 


{a] Conduct amounting to waiver. 
—(1) Where the contract provides for 
damages for delay in delivery and the 
buyer continues to take delivery 
thereafter without protest and to 
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action on a contract made subject to the rules of an 
association, the buyer must show a compliance with 
such rules in order to recover damages,** and where 
the contract so provides, the method of fixing dam- 
ages is exclusive,*® unless there is a failure to com- 
ply with the rules of the association.*? 
where it is not proved that the seller was a member 
of such an association or organization, the princi- 
ples applicable to the breach of an ordinary sale con- 
tract are applicable.®*° 


However, 


make payments not due, if the pen- 
alty was exacted, such action will be 
considered as renouncing the penalty 
to the extent of the payments. 
Wighton v. Hitch, 44 Que. Super. 128. 
(2) Where a different rule of damages 
than the one stipulated in the con- 
tract is applied by the trial court and 
acquiesced in by the parties, such rule 
will measure the damages and the 


contract provision will not apply. 
Clark v. Stewart, 127 N. Y. 676, 27 
NE 1078. 

43. Pulkrabek v. Bankers’ Mortg. 


Corp., 115 Or. 379, 238 P 347; New- 
ell v. New Holstein Canning Co., 119 
Wis. 635, 97 NW 487. 


[a] .Illustration.—Where a  con- 
tract for the sale of factory machin- 
ery provided that the seller was to 
furnish a certificate of a test of one 
of the boilers, and that the buyer 
could recover the advanced purchase 
money if the test was unsatisfactory, 
it has been held not to limit the buy- 
er’s recovery to such advances, where, 
by reason of the seller’s failure to 
furnish the certificate within a rea- 
sonable time, the buyer had incurred 
extra expenses. Pulkrabek v. Bank- 
a Mortg.Corp:, 115) Or! 379,123 82 


EN bg Lowry v. Barelli, 21 Oh. St. 
45. Cochran v. Jewell, 71 Cal. 509, 
b2Pr510..3 - 


46. Kleinfelter v. Granger, 136 
NYS 485 [aff.152 App. Div. 896, 136 
NYS 352]. 


47. Garner v. Jesse C. Stewart Co., 
39 F. (2d) 49; Magnolia Provision Co. 
ie PORRTOR Ds (Tex. Com. A.) 3 SW (2d) 


[a] Thus (1) where the rules of 
the association provided that in case 
of default, the buyer must go into the - 
open market and purchase the com- 
modity, compliance with such rule is 
mandatory (Magnolia Provision Co. v. 
Coleman, (Tex. Com. A.) 3 SW (2d) 
412), (2) and is not complied with 
by the buyers purchasing such com- 
modity from themselves (Magnolia 
Provision Co. v. -Coleman, supra; 
Dallas Waste Mills v. Early-Foster 
Co.;. (Tex. Civ. A.) 2184S W 2615) 3 °€3) 
and the fact that the seller’s bid was 
higher than the buyer’s does not con- 
stitute a waiver of the seller’s right 
to have an actual purchase made 


(Magnolia Provision Co. v. Coleman, 


supra). 

48. Hill County Cotton Oil Co. +. 
Jonas, 29 F. (2d) 327 [certiorari den 
279 U. S. 846 mem, 49 SCt 343 mem, 
73 L. ed. 991 mem]. 


[a] Where contract provision is 
not mandatory as to the buyer pur- 
chasing goods in the open market and 
holding the seller liable for the differ- 
ence between the contract price and 
the price paid, such method of fixing 
damages is not exclusive. Dallas 
Waste Mills v. Early-Foster Co., (Tex, 
Civ.. A.) 218 SW, 515. 


49. Gresham v. Tecumseh Oil, etc., 
Co., (Tex. Civ. A.) 211 SW 458. 


50. Sun-Maid Raisin Growers v. K. 
Arakelian, Inc., 90-Cal. A, 10, 265 P 
832. ~s 
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[§ 1146] c. Nondelivery of Goods—(1) In Gen- 
Where the breach consists in the failure of 
the seller to deliver the goods, the measure of dam- 


eral. 


51. U. S.—Marsh v. McPherson, 


105 U. S. 709, 26 L. ed. 1139; Rynvela 


v. Dupuis, 39 F. (2d) 399; Clements 
v. Mueller, 41 F. (2d) 41; Stamford 
Extract Mfg. Co. v. Oakes Mfg. Co., 
9 F. (2d) 301; Gilson v. F. S. Royster 
Guano Co., 1 F. (2d).82; Pierson v. 
Iwai, 285 Fed. 773 [aff 285 Fed. 774]; 
Texas Co. v. Pensacola Maritime 
Corp., 279 Fed. 19; Wood v. W. E. 
Sexton Co., 275 Fed. 660; Kokomo 
Steel, etc. Co. v. Republic of France, 
268 Fed. 917; Acme Mfg. Co. v. Armi- 
nius Chemical Co., 264 Fed. 27; Set- 
ton v. Eberle-Albrecht Flour Co., 258 
Fed. 905, 169 CCA 625; Burgie v. 
Hicks, 203 Fed. 340; Gaunt v. Ralston 
Purina Co., 198 Fed. 60, 117 CCA 168; 
Vulcan Iron Works v. Roquemore, 175 
Med.-11; 99. CCA 77; In re National 
Wire Corp., 166 Fed. 631; Lillard v. 
Kentucky Distilleries, ete., Co., 134 
Fed. 168, 67 CCA 74; Peace River 
Phosphate Co. v. Grafflin, 58 Fed. 550; 
Barnard y. Conger, 2 F. Cas. No. 1,001, 
6 McLean 497 [rev on other grounds 
LO” UniSii02)410SCb 425) 27 Teed) 32:5] 5 
Halsey v. Hurd, 11 F. Cas. No. 5,967, 
6 McLean 102; Manowitz v. U. S., 66 
Ct. Cl. 247. 

Ala.—Hamlen v. Rosengrant, 211 
Ala. 186, 100 S 217; Way v. Waters- 
Tonge Lumber Co., 211 Ala. 182, 100 
S 219; May Hosiery Mills v. Munford 
Cotton Mills, 205 Ala. -27, 87 S 674; 
Covington Mfg. Co. v. Ferguson, 204 
Ala. 192, 85 S .726;.-Ward v.. Cotton 
Seed Products Co., 193 Ala. 101, 69 S 
514; Willingham v. Whitley, 189 Ala. 
52, 66 S 681; Heard v. Heard, 181 Ala. 
230, 61 S 343; Craig v. Pierson Lum- 
ber Co., 179 Ala. 535, 60 S 8388; Cas- 
sels’ Mills v. Strater Bros. Grain Co., 
166 Ala. 274, 51 S 969; Alabama Chem- 
ical Co. "vi Geiss, 1143 Ala. 5915°°39.1S8 
255: McFadden vy. Henderson, 128 Ala. 
221, 29 S 640; Cawthon v. Lusk, 97 
Ala. 674, 11 S 731; Young v. Cureton, 
87 Ala.’727, 6 S 352; Johnson v. Al- 
len, 78 Ala. 387, 56 AmR 34; Harral- 
son v. Stein, 50 Ala. 347; Cortner v. 
Hill, 21 Ala. A. 560, 110 S 322; Sun- 
ny South Grain Co. v. Webb-Sumner 
Oil Co., 20 Ala. A. 311, 101 S 803; 
Standard Oil Co. v. Weeks, 6 Ala. A. 
161, 60 S 508; Ellis v. Casey, 4 Ala. 
A. 518, 58 S 724. 


Ariz.—McFadden 
Ariz. 91, 141 P 732. 


Ark.—Milburn-Johnston Grocer Co. 
vy. Davis, 175 Ark. 816, 300 SW 4338; 
Clear Creek Oil, etc., Co. v. Bushmiaer, 
165 Ark. 303, 264 SW 880; Currie v. 
Nation, 148 Ark. 654, 228 SW 388; 
Moore v. Bennitt, 147 Ark. 216, 227 
SW 753; Wiegel v. Prairie County 
Road Impr. Dist. No. 1, 126 Ark. 31, 
189 SW 178; Hanna v. Harter, 2 Ark. 
397. 

Cal.—Moore v, Guerin, 165 Cal. 534, 
132 P 1038; Hamberger-Polhemus Co. 
v. Hind, 81 Cal. A, 624, 254 P 615; 
Roach v. Lactein Food Co., 57 Cal. A. 
379, 207 P 419; Marin Rock Co. v. H. 
B. & A. L. Stone Co., 50 Cal. A. 209, 
194 P 734. 

Conn.—Goralnik Hat Co. v. Delohe- 
ry Hat Co., 98 Conn. 560, 120 A 283; 
Banks v. Warner, 85 Conn. 6138, 84 A 
325; Marshall v. Clark, 78 Conn. 9, 60 
A 741, 12 AmSR 84; Jordan v. Pater- 
son, 67 Conn, 473, 35 A 521. 

Del.—Liberty Brand Canning Co. vy. 
Denby, 30 Del. 465, 108 A 142; Love 
v. Barnesville Mfg. Co., 19 Del. 152, 
50 A 536. 

Fla.—Briggs v. Mann, 95 Fla. 31, 
116 S 2; Hart v. Marbury, 82 Fla. 317, 
90 S 173. 

Ga.—Rome Cooperage Co. v. H. Bet- 


v. Shanley, 16 


645; 
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tis Co., 157 Ga. 52, 120 SH 632; Hard- 
wood Lumber Co. v. Adam, 134 Ga. 
821, 68 SE 725, 32 LRANS 192; Ford 
v. Lawson, 133 Ga. 237, 65 SE 444; 
Sizer v. Melton, 129 Ga. 143, 58 SE 
1055; Sanders v. Allen, 124 Ga. 684, 
52 SE 884; Erwin v. Harris, 87 Ga. 
333, 18 SE 513; Bush v. Addison, 40 
Ga. A, .799,,-151 ‘SE’ 526; Columbia 
Smelting, etc., Works v. Dexter, 31 
Ga. A. 627, 121 SE 844; Southern 
Lumber Co, v. Kennon Lumber Co., 29 
Ga. A. 130, 114 SE 60; Southern Wood 
Preserving Co. v. Strain, 27 Ga. A. 332, 
108 SE 251; Garcia S. en C. v. Tag- 
gart Coal Co., 2% Ga. A. 204, 108 SH 
72; Seabrook Coal Co. v. Moore, 25 
Ga. A. 613, 103 SE 839; Truitt v. Rust, 
ete., Sales’ Co.,, 25) Ga. “A. 162,,°102) SH 
Birmingham Paper Co. v. Hold- 
er, 24 Ga. A. 630, 101 SE 692; Mat- 
thews v. American Textile Co., 23 Ga. 
A. 675, 99 SE 308; Twin City Lumber 
Co. v. Daniels, 22 Ga. A. 578, 96 SH 
437; Trigg Candy Co. v. Emmett Shaw 
Cos, Gay A.” 358) lS) 679. | See 
Smith v. Callaway, 29 Ga. A. 565, 116 
SE 214 [aff 157 Ga. 727, 121 SE 684]. 

Hawaii.—Hawaiian Pineapple Co. v. 
Saito, 24 Hawaii 787. 

Ida.—Snook v. Olinger, 36 Ida. 423, 
211 P 559. 

Ill.—Coppola v. Marden, etc., Co. 
282 Ill. 281, 118 NE 499 [rev 204 Ill. 
A. 454]; Capen v. De Steiger Glass 
Co., 105 Ill. 185; Corn Planter Refin- 
INS ICO Va VIeOMOKINS se eduee ll.” CAGE aL 3 o/s 
Less v. Alport, 217 Ill. A. 14; O’Pizzi 
¥.. Valley Trust Co; 203 1, A. 162; 
Staackman v. Cary, 197 Ill. A. 601; 
North Shore Lumber Co. v. South Side 
Lumber Co., 176 Ill. A. 96; Salt Fork 
Coal Co. v. Eldridge Coal Co.,.170 Ill. 
A. 268; Smith v. Otis Co., 156 Ill. A. 
508; Pope Metal Co. v. Sandoval Zinc 
Co., 148 Ill. A. 444; Finch v. Zenith 
Furnace Co., 146 Ill. A. 257, 281; Sa- 
gola Lumber Co. v. Chicago Title, etc., 
Co., 121 Ill. A. 292; Armeny v. Mad- 
son, ete., Co., 111 Ill. A. 621; Missouri, 
etc., Coal Co. v. Pomeroy, 80 Ill. A. 
144; Rau v. Trumbull, 68 Ill. A. 490; 
Loescher v. Deisterberg, 26 Ill. A. 520. 
See Consolidated Water Power, etc., 
Co; Vv... Denver Pub. Co., 211 Tl A. 572. 
Consolidated Water Power, etc., Co. v. 
Louisville Herald Cq., 211 Ill. A. 569; 
Wardwell v. Hocking Valley R. Co., 
208.011 A 3,5. 


Ind.—Connersville Wagon Co. v. 
McFarlan Carriage Co., 166 Ind. 123, 
76 NE 294; Vickery v. McCormick, 
117 Ind. 594, 20 NE 495; McCollum vy. 
Huntington, 51 Ind. 229; Beard v. 
Sloan, 38 Ind. 128; Zehner v. Dale, 
25 Ind. 433. 


Iowa.—Sapulpa Refining Co. v. Ce- 
dar Rapids Oil Co., 190 Iowa 892, 179 
NW 168; International Harvester Co. 
v. Chicago, etc., R. Co., 186 Iowa 86, 
172 NW 471; Bushnell v. Geo. E. King 
Bridge Co., 140 Iowa 405, 118 NW 407; 
Tuttle-Chapman Coal Co. v. Coaldale 
Fuel Co., 136 Iowa 382, 1183 NW 827; 
Laporte Impr. Co. v. Brock, 99 Iowa 
485, 68 NW 810, 61 AmSR 245; Brown 
v. Sharkey, 93 Iowa 157, 61 NW 364; 
Faulkner v. Closter, 79 Iowa 15, 44 
NW 208; Cannon y. Folsom, 2 Iowa 
101, 68 AmD 474. 


Kan.—Bennett v. Hatfield, 115 Kan. 
129, 222 P 61; Brumley v. Thompson, 
106 Kan. 67, 186 P 986; Bagby v. 
Straub, 105 Kan. 382, 184 P 716; Kan- 
sas Flour Mills Co. v, Dirks, 100 Kan. 
376, 164 P 278; Capper v. Manufac- 
turers’ Paper Co., 86 Kan. 355, 121 P 
519; Central Lumber Co. v. Arkansas 
Valley Lumber Co., 86 Kan. 131, 119 
P 321; York-Draper Mercantile Co. vy. 
Lusk, 45 Kan. 182, 25 P 646. 
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ages is ordinarily the difference between the contract 
price and the market price,*! or as it has otherwise 
been stated, the measure of damages is ordinarily 


Ky.—King v. Herbert Bauman 
Lumber Co., 223 Ky. 782, 4 SW (2d) 
699; Elder v. Florsheim Shoe Co., 209 
Ky. 509, 273 SW 60; Woerman v. Mc- 
Kinney-Guedry Co., 174 Ky. 521%, 192 
SW 684; Log Mountain Coal Co. v. 
White Oak Coal Co., 163 Ky. 842, 174 
SW 721; Acme Mills, etc., Co. v. John- 
son, 141 Ky. 718, 133 SW 784; Bucy- 
rus Hay, etc., Co. v. Cincinnati Grain 
Co., 119 SW 182; Tradewater Coal Co. 
v. Lee, 68 SW 400, 24 KyL 215; Par- 
ry Mfg. Co. v. Lyon, 111 Ky. 613, 64 
SW 436, 23 KyL 844; Miles v. Miller, 
12 Bush 134. 

La.—Mutual Rice Co. v. Star Bot- 
tling Works, 163 La. 159, 111 S 661; 
Burglass v. J. Ci: Healy)Co,, 159" La; 
393, 105 S 384; Illinois Pure Alumi- 
num Co. v. Blancand, 156 La. 385, 100 
S 537; Garrison v. Sherill Hardwood 
Lumber Co., 156 La. 147, 100 S 253; 
Bonsor v. Simon Rice Milling Co., 151 
La. 1094, 92 S 711; Kennon vy. Brooks- 
Scanlon Col, 148 la. (120, 86 °S" 675; 
Crescent City Mfg. Co. v. Slattery, 132 
La. 917, 61 S 870; Hafner Mfg. Co. v. 
Lieber Lumber, etc., Co., 127 La. 348, 
53 S 646; Camors v. Madden, 36 La. 
Ann. 425; Acme White Lead, etc., 
Works v. Gulf Naval Stores Co., 7 La. 
A. 292; Crescent Furniture, etc., Co. 
v. Klump, 4 La. A. 585. See Jefferson 
Cotton Oil Co. v. Archibald Gin Co., 
3 La. A. 391. 

Me.—Hoyt v. Easler, 126 Me. 389, 
138 A 689; Keeling-Haster Co. v. Dun- 
ning, 113 Me. 34, 92 A 929; Berry v. 
Dwinel, 44 Me. 255; Furlong v. Pol- 
leys, 30 Me. 491, 50 AmD 635. 


Md.—Sullivan v. Boswell, 122 Md. 
539, 89 A 940; McGrath v. Gegner, 77 
Md. 331, 26 A 502;; 39 AmSR 415; 
Pinckney v. Dambmann, 72 Md. 173, 
19 A 450; Equitable Gas-Light Co. v.* 
Baltimore Coal-Tar, ete., Co., 65 Md. 
73, 3 A 108; Kribs v. Jones, 44 Md. 
396; Williams v. Woods, 16 Md. 220. 


Mass.—Ozzola v. Musolino, 225 
Mass. 512, 114 NE 733. 


Mich.—Flores vy. Basso, 229 Mich. 
577, 201 NW 875; Solomon v. Richard- 
son, 207 Mich. 415, 174 NW 125; Sauer 
v. McClintic-Marshall Constr. Co., 189 
Mich.’ 577, 155 NIW.6863,) (Rockford 
Malleable Iron Works vy. Tilden, 188 
Mich. 80, 154 NW 35; Sauer v. Mc- 
Clintic-Marshall Constr. Co., 179 Mich. 
618, 146 NW 422; Galinski v. Thomas, 
178 Mich. 589, 146 NW 191; Pitts- 
burgh Coal €o. v. Northy, 158 Mich. 
530, 123 NW 47; Talcott v. Freedman, 
149 Mich. 577, 1183 NW 13; Kavanaugh 
Mfg. Co. v. Rosen, 132 Mich. 44, 92 
NW 788, 102 AmSR 378; Den Bleyker © 
v. Gaston, 97 Mich. 354, 56 NW 763; 
Austrian v. Springer, 94 Mich. 343, 54 
NW 50, 34 AmSR 350; Dennis v. Lea- 
ton, 72 Mich. 586, 40°: NW 753; Has- 
kell v. Hunter, 23 Mich. 305. 


Minn.—Dreyer Commn. Co. v. Fruen 
Cereal Co., 148 Minn. 4438, 182 NW 
520; Hewson-Herzog Supply Co. vy. 
Minnesota Brick Co., 55 Minn. 530, 57 
NW 129; Olson v. Sharpless, 53 Minn. 
91, 55° NW 125. 


Miss.—Stoner v. Blocton Export 
Coal Co., 135 Miss. 390, 100 S 5; Jur- 
gens v. Westerbeek, 99 S 271; Cobb 
v. Cole, 129 Miss. 46, 91 S 705; Haves 
eget etc., Co., 95 Miss. 607, 49 S 


Mo.—Northrup v. Cook, 39 Mo. 208; 
Pratt v. Schreiber, 213 Mo. A. 268, 249 


SW 449; Dierks Lumber, ete., Co. v. 
Duncan Shingle, ete. Co., (A.) 234 
SW 362; Neil v. Cunningham Store 


Co., 149 Mo. A. 58, 1830 SW 503; Na- 
tional Warehouse, etc., Co. v. Toomey, 
144 Mo. A. 516, 129 SW 423 [op adopt- 


od 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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» ed 160 Mo. A, 622, 140 SW 1196]; How- 
ard v. Hass, 131 Mo. A. 499, 109 SW 
1076; Gill v. Johnson-Brinkman Com- 
missicn Co., 84 Mo. A. 456; Chalice v. 
Witte, 81 Mo. A. 84; Bush v. Fisher, 
85 Mo. A. 1; Cobb v. Whitsett, 51 Mo. 
A. 146; Vanstone v. Hopkins, 49 Mo. 
A. 386; Griffith v. Kansas City Mate- 
rial, etc., Co., 46 Mo. A. 539; Price v. 
Vanstone, 40 Mo. A. 207; Murphy v. 
St. Louis, 8 Mo. A. 483. 


Mont.—Montana Livestock, ete., Co. 
v. Stewart, 58 Mont. 221, 190 P 985. 


Nebr.—Fahey v. Updike El. Co., 102 
Nebr. 249, 166 NW 622; Graham v. 
Frazier, 49 Nebr. 90, 68 NW 367; Boy- 
er v. Cox, 34 Nebr. 813, 52 NW 715. 


N. J.—U. S. Commercial Co. v. Jo- 
achimstahl, (Sup.) 72 A 46. 


N. Y.—Seaver v. Lindsay Light Co., 
233 N. Y. 646, 1385 NE 958; Seaver v. 
Lindsay Light Co., 283 N. Y. 273, 135 
NE 329; Orester v. Dayton Rubber 
Mfe. Co., 228 N. Y. 134, 126 NE 510; 
Zimmermann vy. Timmermann, 193 N. 
Y. 486, 86 NE 540; Highlands Chemi- 
cal, etc., Co. v. Matthews, 76 N. Y. 
145; Kemp v. Knickerbocker Ice Co., 
69 N. Y. 45;. Parsons v. Sutton, 66 N. 
Y. 92; Messmore v. New York Shot, 
etc., Co., 40 N. Y. 422; Lehman v. 
Schapira, 206 App. Div. 474, 201 NYS 
508; Varagnola v. Partola Mfg. Co., 
189 App. Div. 234, 178 NYS 428; Lang- 
stroth v. J. C. Turner Cypress Lum- 
ber Co., 162 App. Div. 818, 148 NYS 
224 [aff 220 N. Y. 706 mem, 116 NE 
1057 mem]; Delafield v. J. K. Armsby 
Cory 131" App. Dive 57259116 NYS: 71 
[aff 199 N. Y. 518 mem, 92 NE 1083 
mem]; O’Gara v. Ellsworth, 85 App. 
Div. 216, 83 NYS 120; Sternfels v. 
Clark, 2 Hun 122, 4 Thomps. & C. 396 
[aff 70 N. Y. 608]; Currie v. White, 
31 N. Y. Super. 206, 6 AbbPrNS 386, 
387 HowPr 363 [rev on other grounds 
45 N. Y. 822]; Tinsley v. Weidinger, 
15 Daly 534, 8 NYS 476 [aff 130 N. Y. 
676 mem, 29 NE 1035 mem]; Segall 
v. Finley, 126 Misc. 625, 213 NYS 540 
[aff/218 App. Div. 723 mem, 218 NYS 
895 mem]; Sander Tilatitsky, Inc. v. 
Raymond Hadley Co., 126. Mise. 585, 
214 NYS 200; Stuart v. Spitzer, 124 
Misc. 862, 208 NYS 762 [aff 126 Misc. 
354, 213 NYS 246]; Finkelstein v. 
Selwitz, 79 Misc. 28, 139 NYS 122; 
Lande v. Hyde, 66 Misc. 259, 121 NYS 
258; Schutzman v. Lehman, 61 Misc. 
648, 113 NYS 1014; Seckel v. Siff, 32 
Misc. 693, 66 NYS 468; Marx v. Gross, 
2 Misc. 500, 22 NYS 387; Wolf v. Park, 
176 NYS 768; Goldman v. Gartner 
Ribbon Co., 175 NYS 795; Tamor v. 
Ronsheim, 174 NYS 153; De Greeff v. 
Franco-American Chemical Co., 174 
NYS 70; Mandel v. Steinhardt, 143 
NYS 1098; Diamond Mills Paper Co. 
v. Independent Peerless Pattern Co., 
121 NYS 1108; Davis v. Shields, 24 
Wend. 322 [rev on other grounds 26 
Wend. 34]. 


N. C.—Mays Mills v. McRae, 187 
N. C. 707, 122 SE 762; Jennette Bros. 
Co. v. Hovey, 184 N. C. 140, 113 SE 
665; Cherry v. Upton, 180 N. C. 1, 1038 
SE 912; Hunter v. Gerson, 178 N. C. 

' 485, 101 SE 26; Gaston Farmers’ 
Warehouse Co. v. American Agricul- 
tural Chemical, Co., 176 N. C.. 509, $7 
SE 472; Cooper v. Clute, 174 N. C. 366, 
93 SE 915; Winborne v. Fulton Mills, 
171 N. C. 62, 87 SE 953; American 
Lumber Co. v. Drexel Furniture Co., 
167 N. C. 565,-83 SE 801; Berbarry 
v. Tombacher, 162 N. C. 497, 77 SE 
412; American Lumber Co. v. Quiett 
Mfg. Co.; 162 N. C. 395, 78 SE 284; 
Hassard-Short v. Hardison, 114 N. C. 
482, 19 SH 728. 


Oh.—Smith v. Sloss-Marblehead 
Lime Co.,. 57 Oh. St. 518, 49 NE 695; 
Mowry v. Kirk, 5 Oh. Dec. (Reprint) 
431, 5 AmLRec 587; Caldwell Furnace 
Fdy. Co. v. Peck-Williamson Heating, 
etc., Co., 27 Oh. Cir. Ct. 665; Benson 
v. Van Dorn Iron Works, 16 Oh, Cir. 
Ct. N. S. 66. 


SALES 


Ok1.—Oklahoma Candy, etc., Co. v. 
Liquid Carbonic Co., 107 Okl. 100, 230 
P 250; Bower-Venus Grain Co, v. 
Smith, 84 Ok]. 105, 204 P 265; Waters- 
Pierce Oil Co. v. Progressive Gin Co., 
59 Okl. 262, 159 P 349; W. H. Coyle 
Consol. Cos. v. Swift, 42 Okl. 613, 141 
Poayia. 

Or.—Watson v. Oregon Moline Plow 
Coy, 112, Or. 414, 227 P 278; Phez Co. 
v. Salem Fruit Union, 108 Or. 514, 
201 P 222, 205 P 970, 25 ALR 1090; 
Duncan Lumber Co. v. Willapa Lum- 
ber Co; 93 Or. 386,182 <P £727 183 P 
476; Stillwell v. Hill, 87 Or. 112, 169 
P1174; Hockersmith vy. Hanley, 29 Or. 
27, 44 P 497. 


Pa.—Mindlin v. O’Boyle, 278 Pa. 
212, 122 A 294; Delmont Gas Coal Co. 
v. Diamond Alkali Co., 275 Pa. 535, 
119 A 710; Iron Trade Products Co. 
v.) Wilkoff Co., 272'Pa.'172, 116 A 1507 
Gloekler v. Painter, 272 Pa. 131, 116 
A 110; Seward v. Pennsylvania Salt 
Migr Co.) 266) 2Pa). 0457) 109° Ay Gite 
Thomas Raby, Ine. v. Ward-Meehan 
Co., 261 Pa. 468, 104 A 750; Honesdale 
Ice Co. v. Lake Lodore Impr. Co., 232 
Pa. 293, 81 A 306; Kinports v. Breon, 
193 Pa. 309, 44 A.-486; Canavan, v. 
Neeld, 189 Pa. 208, 42 A 115; Willock 
v. Crescent Oil Co., 184 Pa. 245, 39 A 
40. Theiss ve Weiss.166 Pacd, Sic A 
63, 45 AmSR 638; Arnold v. Blabon, 
147 Pa. 372, 23 A 575; McHose v. Ful- 
mer, 73 Pa. 365; Kountz v. Kirkpat- 
rick, 72 Pa. 376, 13 AmR 687; Fessler 
v. Love, 48 Pa. 407: Marshall v. Camp- 
bell, 1 Yeates 36; Seward v. Penn- 
Sylvania Salt Mfg. Co., 78 Pa. Super. 
319; A. G. Breitweiser Lumber Co. v. 
Crick, 55 Pa. Super. 72; David v. Whit- 
mer, 46 Pa. Super. 307; Dobbins Soap 
Mfg. Co. v. Jackson, 26 Pa. Dist. 592. 


Porto Rico.—Esmoris v. Stern, 29 
Porto Rico 595; F. Oliver & Co., Ltd. 
v. Diez, 28 Porto Rico 661; Quinones 
v. Ana Maria Sugar Co., 24 Porto Rico 
614 [aff 251 Fed. 499, 168 CCA 493 
(certiorari granted 248 U. S. 555 mem, 
39 SCt 11 mem, 63 L. ed. 419 mem, 
and aff 254 U. S. 245, 41 SCt 110, 65 
L. ed. 246)]. 


S. C.—Union Bleaching, ete., Co. v. 
Barker Fuel Co., 124 S. C. 458, 117 SE 
735; Clinton Oil, ete., Co. v. Carpen- 
ter, 113 S. C. 10, 101 SE 47. 


Tenn.—Thompson vy. Woodruff, 7 
Coldw. 401; Feder v. Gass, (Ch.) 59 
SW 175. 


Tex.—Day v. Cross, 59 Tex. 5195; 
Eureka Producing Co. v. Hoyt, (Civ. 
A.) 266 SW 2038; Hickey v. Perkins 
Dry:Goods Co., (Civ. A.) 229 SW 951; 
Barnes v. Early-Foster Co., (Civ. A.) 
228 SW 248; HBarly-Foster Co. v. Bur- 
mett;~ (Civ. VAY) s 2245 SW 136s Te aM. 
Radford Grocery Co. v. Jamison, (Civ. 
A.) 221 SW 998; Hallam v. Duck- 
worth, (Civ. A.) 209 SW 222; Plant- 
ers’ Oil Co. v. Gresham, (Civ. A.) 202 
SW 145; San Angelo Cotton Oil Co. 
v. Houston County Oil Mill, ete., Co., 
(Civ. A.) 185 SW 887; Cocke v. Big 
Muddy Coal, ete., Co., (Civ. A.) 155 
SW 1019; Ajax-Grieb Rubber Co, v. 
Byars, (Civ. A.) 153 SW 921; Houston 
Ice, etc., Co. v. Tiemer, (Civ. A.) 139 
SW 992; Gibbens v. Hart, (Civ. A.) 
117 SW 168; Palestine Cotton Seed 
Oil Co. v. Corsicana Cotton Oil Co., 25 
Tex. Civ. A. 614, 61 SW 433; Special- 
ty Furniture Co. v. Kingsbury, (Civ. 
A.) 60 SW 1030; Stinlein v. S. Blais- 
dell, Jr., Co., (Civ. A.) 44 SW 200; 
San Antonio Gas Co. v. Harber, 1 Tex. 
A. Civ. Cas. § 1123. 


Utah.—California Pine Box, etce., 
Co. v. Wasatch Orchard Co., 39 Utah 
By4eiw clabe le” Six 


Vt.—Austin v, Langlois, 83 Vt. 104, 
74 A 489. 

Va.—Triplett v. Nichols, 139 Va. 
321, 123 SE 339; Sun Co. v. Burruss, 
139 Va. 279, 123 SE 347; Richardson 
Constr. Co. v. Whiting Lumber Co., 
116 Va. 490, 82 SH 87; Nottingham 
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Coal,’ ete., Co. v. Preas, 102 Va. 820, 
47 SE 823. 

Wash.—Keen _ vy. Swanson, 129 
Wash, 269, 224 P 574; Stimson Mill 
Co. v. Rogers, etc., Lumber Co., 115 
Wash. 589, 197 P 919; Carney v. Vo- 
gel, 52 Wash. 571, 100 P 1027. 

W. Va.—Fuel Distributors v. Payne- 
Baber Coal Co., 107 W. Va. 465, 148 
SE 854; Reiser v. Lawrence, 96 W. 
Va. 82, 123 SE 451; Brooke County Ct. 
v. U.S. Fidelity, etc:, Co:, 95 W.Va. 
439, 121 SEH 422; Watson v. Buckhan- 
non River Coal Co., 95 W. Va. 164, 120 
SE 390; News Pub. Co. v. Denison- 
Pratt Paper Co.,-94 W. Va. 2386, 117 
SE 920 [certiorari den 263 U. S. 714 
mem, 44 SCt 134 mem, 68 L. ed. 520 
mem, 265 U. S. 588 mem, 44 SCt 634 
mem, 68 L. ed. 1194 mem]; Duquesne 
Lumber Co. v. Keystone Mfg. Co., 90 
W. Va. 673, 112 SH 219; Wilson v. 
Wiggin, 77 W. Va. 1, 87 SE 92. 

Wis.—Goodman vy. Brown Land, etc., 
Co., 183 Wis. 574, 197 NW 730; Mil- 
waukee Coke, ete., Co. v. Central Wis- 
consin Supply Co., 183 Wis. 396, 197 
NW 180; Rhinelander Paper Co. v. 
Bushman, 181 Wis. 421, 195 NW 325; 
Page Woven Wire Fence Co. v. Stau- 
denmayer, 174 Wis. 154, 182 NW 746; 
Pope Metals Co. v. Sadek, 149 Wis. 
394, 1835 NW 851; First Nat. Bank v. 
Snell, 144 Wis. 433, 129 NW _ 668; 
Southern Flour, etc., Co. v. McGeehan, 
144 Wis. 130, 128 NW 879; Malueg v. 
Hatten Lumber Co., 140 Wis. 381, 122 
NW 1057; Hill v. Chipman, 59 Wis. 
211, 18 NW 160; Cockburn v. Ashland 
Lumber Co., 54 Wis. 619, 12 NW 49. 

Eng.—Finlay v. Kwik Hoo Tong 
Handel Maatschappij, [1929] 1 K. B. 
400; Valpy v. Oakeley, 16 Q. 
71 ECL 941, 117 Reprint 1142; 
v. Rosedale, etc., Iron Co., : A 
Exch. 305; Gainsford v. Carroll, 2 B. 
& C. 624, 9 ECL 273, 107 Reprint 516; 
Peterson v. Ayre, 13 C. B. 353, 76 ECL 
353, 138 Reprint 1235; Josling v. Ir- 
vine, 6 H. & N. 512, 158 Reprint 210. 

Alta.—Rex Fruit Co., Ltd. v. An- 
derson, 2 Alta. L. 361; Watts v. Moh- 
ler, 7 WestLR 627. 
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B. C.—Thompson v. Wilson, ig 
WestLR 606. 

N. S.—Rhodes Curry Co., Ltd. v. 
McKeen, 54 N. S. 178; St. Helen’s 


Smelting Co., Ltd. v. Dominion Anti- 
mony :.Co., Ltd., 42 N. S.-385. 

Ont.—Samuel v. Black Lake As- 
bestos, ete., Co., Ltd., 48 Ont. L. 561, 
18 OntWN 149, 58 DomLR 270 [app 
dism 62 Can. S. C. 472, 63 DomLR 
617]; Schmidt v. Wilson & Canham, 
Ltd., 48 Ont. L. 257; Schmidt v. Wil- 
son & Canham, Ltd., 47 Ont. L. 194; 
Petrie v. Rae, 46 Ont. L. 19, 16 OntWN 
311; Brenner v. Consumers Metal Co., 
41 Ont. L. 534; Doner v. Western Can- 
ada Flour Mills Co., Ltd., 41 Ont.L. 
503, 41 DomLR 476; Oliver-Scrim 
Lumber Co., Ltd., v. Great Takes 
Dredging Co., Ltd., 18 OntWN 47; 
Dominion Radiator Co.. Ltd. v. Steel 
Co. of Canada, 13 OntWN 124; Dese- 
ronto Iron Co. v. Rathbun Co., 6 Ont 
WR 688. 

Que.—Marsh v. Leggat, 8 Que. Q. 
B. 221; Genest v. Leger, 28 RevLeg 
NS 155, 67 DomLR 494. 

Ir.—Macauley v. Horgan, 
EQ oul! 

See Hasell v. Bagot, Shakes & Lew- 
is} Ltd slarvAustha, Cobre bie sia 

[a] Effect of peculiar quality or 
style——The fact that the goods are 
of a peculiar quality and style and 
made exclusively by one manufactur- 
er has been held not to affect the rule 
of damages. Kohlman v. Witherell, 
CC. COL, gs boe Lae ON, 98> Sudo Os 

[b] Where seller contracts to sell 
all his cattle (1) in a certain pasture 
at a stated price per head and the 
buyer pays for more than he has re- 
ceived, the measure of damages is the 
money paid for the cattle in excess 
of those actually delivered. Sugg v. 


[1925] 2 
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computed as the difference between the contract | price and the market value®? of the goods at the 


Hendricks, (Tex, Civ. A.) 169 SW 394. 
(2) Shortage to degree not unusual 
see infra text and notes 74, 75. 

{[c] Goods to be resold in another 
market.—If, at the time of making a 
contract of sale, the seller knows that 
the goods are to be sold in another 
market, his liability is the difference 
between the contract price plus the 
cost of transportation to such market, 
and the price at such market at the 
time the goods would have reached 
their destination had there been no 


breach. Staackman v. Cary, 197 If. 
A. 601. 
[d] On failure to deliver accounts 


purchased by plaintiff the measure of 
damages is what they would have sold 
for in the market. Sadler v. Bean, 37 
Iowa 439. 

fe] Assurances by seller that he 
will deliver the goods sold are mere 
repetitions of his original promise to 
deliver, and do not change the meas- 
ure of damages for failure to deliver. 
Alabama Chemical Co. v. Geiss, 143 
Ala. 591, 39 S 255. 


{f] If seller wrongfully resells the 
goods to a third person, the first puy- 
er may recover at least the difference 
between the contract price and the 
price which the seller received for the 
goods less the reasonable costs and 
expenses of the resale. Granberry v. 
Frierson, 2 Baxt. (Tenn.) 326; Dun- 
can v. McMahan, 18 Tex. 597. 


{g] Where there is agreement for 
resale to seller at the original pur- 
chase price and the buyer sells to a 
third person, the original seller may 
recover the difference between the 
original purchase price and the price 
for which the buyer resold the goods. 
Brent v. Richards, 2 Gratt. (43 Va.) 
539. 

{h] Resale by purchaser.—The 
rule that the damages to which a 
purchaser is entitled for nondelivery 
of goods is the difference between the 
‘contract price and the market price 
at the time when they ought to have 
been delivered is not affected by the 
fact that before the date of delivery 
the purchaser had resold the goods 
for less than the market value. Wil- 
liams v. Agius, Ltd., [1914] A. C. 510, 
83 L. J. K. B. 715; -Rodocanachi v. 
Milburn, 18 Q. B. D. 67. 


{i] Cost of substitutes.—The 
measure of damages is the difference 
between market price and the contract 
price at the time and place of deliv- 
ery, and does not depend upon the 
price paid by buyer for other goods 
purchased to take the place of goods 
not delivered. Fairchild-Gilmore-Wil- 
ton Co. v. Southern Refining Co., 158 
Cal. 264, 110 P 951; Thedford v. Her- 
bert, 185 App. Div. 174, 119 NYS 1025; 
Strohmeyer, etc., v. Hartley Silk Mfg, 
Co., 130 Apv. Div. 102, 114 NYS 287. 


{j] Damages held excessive.— 
Hoffman v. Ehrich, 128 NYS 5. 


[k] Damages held not excessive.— 
Wetkopsky v. New Haven Gaslight 
Co., 91 Conn. 175, 99 A 500. 

“Market price’ see Market §§ 15, 
16. 

Measure of damages where seller 
refuses to deliver on credit see infra 
§ 1186. 

52. U. S.—Roberts v. Benjamin, 
124 U. S. 64, 8 SCt 393, 31 L. ed. 334; 
New York Trust Co. v. Island Oil, etc., 
Corp., 34 F. (2d) 649; American Mfg. 
Co. v. U. S. Shipping Board Imer- 
gency Fleet Corp., 7 F. (2d) 565; Weed 
v. Lyons Petroleum Co., 294 Fed. 725 
[aff 300 Fed. 1005]; Howard Supply 
Co. v. Wells, 176 Fed. 512, 100 CCA 
70; Vulean Iron Works Co. v. Roque- 
more, 175 Fed. 11, 99 CCA 77; Moflitt- 


West Drug Co. v. Byrd, 92 Fed. 290, 
34 CCA 351; Lawrence vy. Porter, 63 
Bled... 62, Lil CGA 2, g2.0: elie Ave LO 
Brooks v. Coquard, 18 Fed. 316, 5 Mc- 
Crary 588; Missouri Furnace Co. v. 
Cochran, 8 Fed. 463; Sievers v. North, 
22' EF. Cas. No. 12,847, 15 AlbLJ (CN. 
Wonoe Thompson v. Cincinnati, etc., 
R. Co., 23 BF. Cas. No. 13,950, 1 Bond 
152; White v. Arleth, 29 F. Cas. No. 
17,536, 1 Bond 319. 


Ala.—Ward v. Cotton Seed Products 
Co., 193 Ala. 101, 69 S 514; Clements 
v. Beatty, 87 Ala. 238, 6 S 151. 


Ark.—Arkansas Short Leaf Lum- 
ber Co. v. McInturf, 134 Ark. 284, 203 
SW 1047. 


Cal.—Jones v. Bond, 191 Cal. 551, 
217 P 725; Fairchild-Gilmore-Wilton 
Co. v. Southern Refining Co., 158 Cal. 
264, 110 P 951; Crosby v. Watkins, 
12) Cal. 853) Tobin v. Post, 3 Cal.7373; 


Colo.—Schon-Klingstein Meat, ete., 
Co. v. Snow, 43 Colo. 5388, 96 P 182; 
Staab v. Borax Soap Co., 12 Colo. A. 
286, 55 P 618. . 


Del.—Monad Engineering Co. v. 
Stewart, 25 Del. 35, 78 A 598 [aff 26 
Del. 165, 84 A 209]; Gruell v. Clark, 20 
Del. 321, 54 A 955, 


Ga.—Sizer v. Melton, 129 Ga. 143, 
58 SE 1055; Huggins v. Southeastern 
Lime, etc., Co., 121 Ga. 311, 48 SE 933; 
Smith v. Harrison, 26 Ga. A. 325, 106 
SE 191; Piedmont Wagon Co, v. Hud- 
gens, 4 Ga. A. 393, 61 SE 835. 


Ill.— Capen v. De Steiger Glass Co., 
105 Ill. 185; Driggers v. Bell, 94 Ill. 
223; Kitzinger v. Sanborn, 70 Ill. 146; 
Deere v. Lewis, 51 Ill. 254; Sleuter 
v. Wallbaum, 45 Ill. 48; Phelps v. 
McGee, 18 Ill. 155; Smith v. Dunlap, 
LZ. £34) 192: Smith: nv. wiOtiss Co. 
156 Ill. A. 508; Andrews v. Himrod, 
37 Ill, A. 124; Fletcher v. Patton, 21 
Ill. A. 228; Buckley v. Holmes, 19 
TAR) 530s 


Ind.—Coffin v. State, 144 Ind. 578, 
43 NE 654, 55 AmSR 188; Rahm vy. 
Deig, 121 Ind. 283, 23° NE 141; Vick- 
ery v. McCormick, 117 Ind. 594, 20 
NE 495; Ward v. Burr, 5 Blackf. 116; 
J. P. Smith Shoe Co. v. Curme-Felt- 
man Shoe Co., 71 Ind. A. 401, 118 NE 
360; Pape v. Ferguson, 28 Ind. A. 
298, 62 NE 712. 


Iowa.—New England Syndicate v. 
Cutler, 162 Iowa 246, 143 NW 1095; 
Louis Cook Mfg, Co. v. Randall, 62 
Iowa 244, 17 NW 507; Harris v. Mor- 
gan, 62 Iowa 112, 17 NW 195; Jem- 
mison v. Gray, 29 Iowa 5387; Boies v. 
Vincent, 24 Iowa 387. 


Kan.—York-Draper Mercantile Co. 
v. Lusk, 45 Kan, 182, 25 P 646; Gray 
v. Hall, 29 Kan. 704. 


Ky.—Monarch Coal, ete., Co. v. 
Gunn, 226 Ky. 306, 10 SW (2d) 1109; 
Woerman v. McKinney-Guedry Co., 
174 Ky. 521, 192 SW 684; Kinnaird vy. 
Spotswood, 172 Ky. 612, 189 SW 904: 
Denhard v. Hurst, 111 Ky. 546, 64 SW 
393, 23 Kyl 789; Miles vy. Miller, 12 
Bush 134; Cole v. Ross, 9 B. Mon. 
393, 50 AmD 517; Caldwell v. Reed, 
Litt. Sel. Cas. 366, 12 AmD 314; Bel- 
cher v. Sellards, 48 SW 676, 19 KyL 
1571; Robertson v. Nelson, 1 Ky. Op. 
45. 


La.—Kohlman vy. Witherell, etce., 
Co.,, 155° La. 57,998 S 756; Bonsor’ v. 
Simon Rice Milling Co., 151 La. 1094, 
92 S 711; C. W. Robinson Lumber 
Co: va W. On & C. Go Burton,) 12:8 ma, 
120, 54 S 582; Marchesseau vy. Chaf- 
fee, 4 La. Ann. 24 


Me.—Berry v. Dwinel, 44 Me. 255. 

Md.—Williamson vy. Dillon, 1 Harr. 
& G. 444, 

Mass.—Bartlett v. Blanchard, 
Gray 429; 

Mich.—Fink  v. 
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Packing Co., 249 Mich. 12, 227 NW 
700; McKercher v. Curtis, 35 Mich. 
ae Chadwick v. Butler, 28 Mich. 

Minn.—Coxe v. Anoka+Waterworks, 
ete, Co.2- 91 Minne 505, Sie INIW 2505 
Coxe v. Anoka Waterworks Hlectric 
bight, -ctc:, -Co.,..87 Minn. 565.9 To oNiWe 
265. 


Miss.—Jurgens v. 
S 271. 


Mo.—Northrup v. Cook, 39 Mo. 208; 
Gray v. Cooper, 217 Mo. A. 592, 274 
SW 941; Sentney Wholesale Grocery 
Co. v. Thompson, (A.) 216 SW 780; 
Crossley v. Summit Lumber Co., (A.) 
187 SW 1138; Consumers’ Glue Co. v. 
Samuel Bingham’s Son Mfg. Co., 193 
Mo, A. 90, 181 SW 1086; Howard v. 
Hass, 139 Mo. A, 591, 123 SW 1048; 
Howard v. Haas, 131 Mo. A. 499, 109 
SW 1076; Murphy v. St. Louis, 8 Mo. 
A. 483. , 

Mont.—Pritchett 
Mont. 81, 155 P 974. 


Nebr.—Forbes v. McClatchey, 52 
Nebr. 182, 71 NW 1012; Russell v. 
Horn, ete., Mfg. Co., 41 Nebr. 567, 59 
NW 901. 


are H.—Stevens v. Lyford, 7 N. H. 


Westerbeek, 99 


v. Jenkins, © 52 


N. J.—Pope v. Ferguson, 82 N. J. 
Ee a66; (83) An 35st 


N. Y.—Saxe v. Penokee Lumber 
Co., 159 N; Y. 871, 54 NE 14; Booth 
vy. Spuyten Duyvil Rolling Mill Co., 
60 N. Y. 487; Dana v. Fiedler, 12 N. 
Y. 40, 62 AmD 130 [aff 1 EH. D. Smith 
463]; McKnight v. Dunlop, 5 N. Y. 
537, 55 AmD 370; Atlas Portland Ce- 
ment Co. vy. Hopper, 116 App. Div. 
445, 101 NYS 948; Reeve v. Gallivan, 
89 Hun 59, 34 NYS 1000; Brock y. 


Knower, 37 Hun 609; Yorke v. Ver 
Planck, 65 Barb. 316; Fishell v. Wi- 
nans, 38 Barb. 228; Havemeyer v. 


Cunningham, 35 Barb. 515, 22 HowPr 
87; Hamilton v. Ganyard, 34 Barb. 
204 [aff 2 Abb. Dec. 314]; Clark v. 
Dales, 20 Barb. 42; Beals v. Terry, 
4 N. Y. Super. 127; Belden v. Nico- ' 


260, 162 NYS 1048; B. P. 
Ducas Co. v. Bayer Co., 163 NYS 32; 
Seldin v. Golden, 161.NYS 261; Fal- 
kenberg v. O’Neill, 88 NYS 378; Park 
v. Chateaugay Iron Co., 8 NYSt 507; 
Dey v, Dox,’ 9° Wend. 129, 24 ‘Amp 
137; Gregory v. McDowell, 8 Wend. 
435; Clark v. Pinney, 7 Cow. 681 [rev 
on other grounds 5 Wend. 393, 21 
ae 223]; Taylor v. Read, 4 Paige 


N. C.—Cooper v. Clute, 174 N. GC. 
366, 93 SE 915; Wilson v. Scarboro, 
171 _N. C. 606, 88 SE 872, 90 SE 780; 
Berbarry v. Tombacher, 162 N. @C. 
497, 77 SE 412; American Lumber Co. 
v. Quiett Mfg. Co.,' 162 N. C. 395; 78 
SE 284; Crawford v. Geiser Mfg. Co., 
88 N. C. 554. 


N. D.—Talbot.v. Boyd, 11 N. D. 
81, 88 NW 1026; Patterson v. Plum- 
mer, 10 N. D. 95, 86 NW 111. 


Or.—Duncan Lumber Co. v. Willa- 
pa Lumber Co., 93 Or. 886,182 P 
L722, L883 P47: 


Pa.—Delmont Gas Coal Co. v. Dia- 
mond Alkali Co., 275 Pa. 535, 119 A 
710; Seward v. Pennsylvania. Salt 
Mfg. Co., 266 Pa. 457, 109 A 617; Otto 
R. Brenner, Ltd. v. Loeb-Nunez To- 
bacco Co., 263 Pa. .417, 106A 791; 
Hauptman yv. Pennsylvania Working 
Home, 258 Pa. 427, 102 A 142; Hones- 
dale Ice Co, v. Lake Lodore Impr. Co., 
232 Pa. 293, 81 A 306; Burton’v. Mil- 
ler, 227, Pa. 148, 75 A 1085; Kountz 
v.. Kirkpatrick, 72 Pa. 3'76j7 886) (913s 
AmR 687; Boyd v. Merchants’, etc., 
Peanut Co., 25 Pa. Super. 199; Bear 
v. Harnish, 3 Brewst. 113; Bonsall 


Shaw v. Nudd, 8 Pick. 9.]v. Kirkpatrick, 5 PittsLegJNS 69. 


Ss. C.—Clinton Oil, ete., Co. Vv. Car- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time®*® and place*®* of delivery, provided there is a 
market price for goods of the character and quality 
contracted for by the buyer at such time and place,*” 
and these damages are recoverable, although the 
buyer fails to prove the special damages alleged.*° 
If delivery was to be made in installments, the same 
rule applies as to each installment.®7 
the rule®® does not apply where the sale is of goods 
that have no recognized market value,®® or where 
similar goods cannot be obtained in the open mar- 
ket,°° or where the purchase price has been paid 
in advance,®! or where the goods are bought for a 


specific purpose, made known to 


where the buyer purchases other goods at less than 


penter, 113 S. C. 10, 101 SE 47; May- 
eas v. Rogers, 88°S..C. 572, 71 SH 


Tenn.—Harris v. Rodgers, 6 Heisk. 


626; Coffman vy. Williams, 4 Heisk. 
233; Thompson v. Woodruff, 7 Coldw. 
401; Feder v. Gass, (Ch. A.) 59 SW 
175; College Mill Co. v. Fidler, (Ch. 


A.) 58 SW 382. 


Tex.—Stanley Manly Boys’ Clothes, 
Ine. v. Hickey, 113 Tex. 482, 259 SW 
160; Ullman vy. Babcock, 63 Tex. 68; 
Heilbroner v. Douglas, 45 Tex, 402; 
West Lumber Co. v. R. C. Cummings 
Export Co., (Commn. A.) 228 SW 911; 
Planters’ Oil Co. v. Gresham, (Civ. 
A.) 202 SW 145; San Angelo Cotton 
Oil Co. v. Houston County Oil Mill, 
ete., Co., (Civ. A.) 185 SW 887; Wol- 
dert Grocery Co. v. Veltman, (Civ. 
A.) 838 SW 224; Daughtery v. Hern- 
aon, 27° Tex Civ, Ay 175,765 SW 891; 
Steinlein v. S. Blaisdell, Jr., Co., (Civ. 
200; Turnley v. Weiss, 
i Tex.A: Civ. Cas. § 1280, 


Utah.—California Pine Box, etce., 
Co. v. Wasatch Orchard Co., 39 Utah 
EWA iyn ee Oe ates 258 


Vt.—Worthen v. Wilmot, 30 Vt. 
555: 

Wash.—Cron v. Chelan - Packing 
Co., 158 Wash. 167, 290 P 999; Loewi 
v. Long, 76 Wash. 480, 186 P 673; 


Carney v. Vogel, 52 Wash. 571, 100 P 
1027. 


W. Va.—Brooke County Ct. v. U. 
S. Fidelity, ete., Co., 95 W. Va. 439, 
121 SE 422. 

Wis.—Everett First Nat. Bank v. 
Snell, 144 Wis. 433, 129 NW 668; Foss 
v. Heineman, 144 Wis. 140, 128 NW 
881; Malueg v. Hatten Lumber Co., 
140 Wis. 381, 122 NW 1057; Ander- 
son v. Savoy, 137 Wis. 44, 118 NW 
217; Vogt v. Schienbeck, 122 Wis. 
491, 100 NW 820, 106 AmSR 989, 67 
LRA 756; Hammer vy. Schoenfelder, 
47 Wis. 455, 2 NW 1129. 


N. S.—Rhodes Curry Co., Ltd. v. 
McKeen, 54 N. S. 178; People’s Coal 
Go., Ltdsv. Port Hood; -ete:, R. Co.-438 


" NicS, 514 


Ont.—Sierichs v. Hughes, 13 Ont 
WN 10; Moritz v. Canada Wood Spe- 
cialty Co., 9 OntWR 887. 


[a] Market value is same as mar- 
ket price.—Ordinarily, when an arti- 
ele of sale is in the market, and has 
a market vaule, there is no difference 
between its value and the market 
price, and the law adopts the latter 
as the proper evidence of the value. 
This is not, however, because ‘‘val- 
ue’”- and “price” are really convertible 
terms, but only because they are or- 
dinarily so in a fair market. Kountz 
v. Kirkpatrick, 72 Pa. 376, 386, 13 
AmR 687. : 

[b] Where herd of calves is 
“topped” by the seller, the buyer is 
entitled to recover the damage to, or 
diminished value of, the herd and, 
hence, the measure of damages is the 
difference between the market value 
of the calves contracted for and the 
market value of the calves delivered, 
less the contract price of the calves 


SALES 


Deductions. 


However, 
Interest, 


right, sometimes, 


the seller,®? or 


not delivered. Clayton v. Littlefield, | 
(Tex. Commn. A.) 244 SW 509. 


[ec] Sale of note.—Where the evi- 
dence shows that plaintiff bought at 
a stipulated price a mortgage note 
held by defendant, and he refused to 
deliver it, the measure of the dam- 
ages is the difference between the 
contract price and the value of the 
note when it should have been de- 
livered, and not the difference be- 
tween the contract price and the face 
value of the note, although at a sher- 
iff’'s sale, shortly after, of the mort- 
gaged premises under foreclosure of 
a prior’ mortgage a sum was realized 
sufficient to meet the note in full. 
es v. Layman, 108 La. 247, 32 S 


“Market value” see Market §§ 17, 


18. 

53. See infra § 1151. 

54. See infra § 1152. 

55. See infra §§ 1151, 1152. 

56. Finkelstein v. Selwitz, 79 
Mise, 28, 139 NYS 122. 

57. See infra § 1151. 

58. See supra text and notes 51- 
Sia 

59. See infra § 1149. 

60. See infra § 1157. 

61. See infra § 1155. 

62. See infra § 1159. 

63. See infra § 1156. 

64. Spielberg v. Harris, (Wis.) 232 
NW 547; Vogt v. Scheienbeck, 122 
Wis. 491, 100 NW 820, 106 AmSR 
989, 67 LRA 756. 


Expenses as element of damages 
see infra § 1161. : 

65. Erwin v. Harris, 87 Ga. 333, 
13 SE 513; McCormick Harvesting 
Mach. Co. v. Jensen, 29 Nebr. 102, 
45 NW 160; Crawford v. Geiser Mfg. 
Co., 88 N. C. 554; Spielberg v.. Har- 
ris, (Wis.) 282 NW 547. 

66. Bullard v. Stone, 67 Cal. 477, 
Bakes ol 

67. Cross references: 

Interest ret ed garth see Interest 33 C. 
aD Lisi 
Recovery of interest as damages: 
Generally see Damages §§ 136-149. 
For breach of contract generally 
see Damages §§ 136-143. 
For breach of warranty see supra 
§ 863. 


68. U. S.—wWeed v. Lyons Petro- 
leum Co., 294 Fed. 725 [aff 300 Fed. 
1005]. 

Ala.—Ward v. Cotton Seed Prod- 
ucts Co., 193 Ala. 101, 69 S 514. 

Conn.—Loomis v. Norman. Print- 
oe, Supply Co., 81 Conn. 343, 71 A 


Iowa.—Brown v. Sharkey, 93 Iowa 
157, 61 NW 364. 

Kan.—Gray v. Hall, 29 Kan. 704. 

Minn.—Brackett v. Edgerton, 14 
Minn. 174, 100 AmD 211. 

Mo.—Gourley v. American Hard- 
wood Lumber Co., 185 Mo. A. 360, 
170 SW 339. 


[55 C.J.] 1159 


the market price.®* 

The damages are subject to deduc- 
tion for any expenses saved to the buyer by the non- 
delivery,®* such as freight;°® but if he has already 
paid warehouse charges on the goods, he is entitled 
to recover such charges.°® 


Under general rules®’ interest may be 
allowed as an element of the buyer’s recovery®® the 


being provided by statute®® and in 


some jurisdictions the allowance of interest’ is dis- 
eretionary with the court or jury.’° 
held that interest, when allowed, will be allowed 
from the time of the breach,*! and not from the 


It has been 


Nebr.—Forbes v. McClatchey, 52 
Nebr. 182, 71 NW 1012. 


N. M.—State Trust, etc., Bank v. 
Hermosa Land, etc., Co., N. M. 
566, 240 P 469. 

N. Y.—Dana v. Fiedler, 12 N. Y. 


40, 62 AmD 130 [aff 1 E. D. Smith 
463]; Fishell v. Winans, 38 Barb. 
228; Clark v. Dales, 20° Barb. 42; 
Beals v. Terry, 4 N. Y. Super. 127; 
Taylor v. Read, 4 Paige 561. 


Pa.—Seward v. Pennsylvania Salt 
Mtg. -Cos7 266 Pa. 457, 2109 Ae Gren. 
Honesdale Ice Co. v. Lake Lodore 
impr. .Cos,'232) uPa,..293:2 81 As 3062 


Tex.—Arlington First Nat. Bank v. 
Lhe 6 Tex. Civ. A. "590; 25 "SW 


Va.—Richardson Constr. Co. v. 
Whiting Lumber Co., 116 Va. 490, 
82 SE 87. 


W. Va.—Watson v. Buckhannon 
River Coal Co., 95 W. Va. 164, 120 
SE 390. 

Wis.—Spielberg v. Harris, 232 NW 
547; Pope Metals Co. v. Sadek, 149 
Wis. 394, 185 NW 851; Foss v. Heine- 


man, 144 Wis. 146, 128 NW 881; 
Malueg v. Hatten Lumber Co., 140 
Wis. 381, 122 NW 1057; Vogt v. 
Schienebeck, 122 Wis. 491, 100 NW 
820, 106 AmSR 989, 67 LRA 756. 

[a] Goods resold on _  credit.— 


Where the buyer bought the goods 
for delivery to his vendees, the dam- 
ages, where the seller failed to de- 
liver the goods, have been held to 
include interest only from the time 
the last payments would have fallen 
due the buyer from his vendees. 
Schwab Safe, etc., Co. v. Snow, 47 
Utah 199, 152° PR. 27a 


[b] Where buyer recovers only 
actual damages sustained, as distin- 
guished from profits lost, he is en- 
titled to recover interest from the 
date of the suit. Gourley v. Amer- 
ican Hardwood Lumber Co., 185 Mo. 
A. 360, 170 SW 339. 


69. See statutory provisions. 


[a] Statutes construed.—W here 
a statute provides that the damages 
for a breach of a contract of sale 
are exclusive of exemplary damages, 
and interest, except where those are 
expressly mentioned, interest is not 
allowable, notwithstanding another 
statute authorizing interest on dam- 
ages from the day the right there- 
to vests. Morrell v. San Tomas Dry- 
ing, ‘etc., Co., 13 Cal. A. 305, 109 P 
632; Elsworth v. Knowles, 8 Cal. 
A. 630, 97 P 690. 


70. Porter v. Barrow, 3 La. Ann, 
140; Tennessee Fertilizer Co. v. In- 
ternational Agricultural Corp., 146 


Tenn. 451, 243 SW 81. 


[a] Discretion not abused.—Ten- 
nessee Fertilizer Co. v. Internation- 
ne Agr. Corp., 146 Tenn. 451, 243 Sw 

71. Conn.—Loomis v. Norman 
Printers’ Supply Co., 81 Conn. 848, 
71 A 358. 

Minn.—Brackett v. Edgerton, 14 
Minn. 174, 100 AmD 211. 
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date of the contract.72 Where the amount of the 
buyer’s claim is not ascertained until the judgment 
is entered, it has been held that interest can be re- 
covered only from that time.*? 

Shortage to a degree not unusual. Where goods 
delivered are short in weight or numbers, but only 
to a degree that is not unusual, the buyer can re- 
cover only the contract price of the goods,’* unless 
there is evidence that such shortage was a willful 
and deliberate violation of the contract.7° 


[§ 1147] (2) Goods To Be Manufactured. On the 
failure of the seller to deliver goods to be manu- 
factured by him, the buyer may recover the loss 
directly and naturally resulting in the ordinary 
course of events from the seller’s breach of con- 
tract,’® or such damages as might reasonably be 
supposed to have been contemplated by the parties 
at the time the contract was made.‘* Where goods 
to be manufactured by the seller have a market val- 
ue,“® the general rule of damages*® is applied on the 
failure of the seller to deliver such goods,*°® even 
though the market value of the goods is enhanced 
by the fact that the article is patented.§+ 


Goods without a market value.*? Where goods 
to be manufactured have no market value, it has been 
held in some jurisdictions that the measure of dam- 
ages for the seller’s failure to deliver the goods is 
the difference between the contract price and what 
it would cost to have the goods manufactured else- 


Tex.—Arlington First Nat. Bank 


SALES 


Mo. A. 667, 201 SW 645. 


/ 


[§§ 1146-1149 


where,®* notwithstanding the buyer did .not at- 
tempt to have equivalent articles made;** while 
in another jurisdiction the measure of damages has 
been held to be the difference between the contract 
price and the reasonable value of the goods.*® In still 
another jurisdiction, the measure of damages has 
been held to be the difference between the value of 
the goods to the buyer and the contract price.*° 


Purchase of other goods. If, on the failure of the 
seller to deliver, the buyer buys the best available 
substitute, he is entitled to recover the difference 
between the contract price and the price paid;** 
and where the buyer is compelled to purchase goods 
of an inferior quality, it has been held that he can 
at least recover the difference between the market 
value of the quality of goods contracted for and the 
contract price.®® 

[§ 1148] (3) Market Price Same as, or Less than, 
Contract Price. If the market price is the same as or 
less than the contract price, the buyer is not entitled 
to recover any actual damages for breach of the con- 
tract to deliver,®® unless special damages are plead- 
ed and proved,®® and the same rule applies where 
the contract expressly provides for a sale at the 
market price.°1 However, there being a breach of 
contract, the buyer is entitled to recover nominal 
damages.°? 

[§ 1149] (4) Goods without Market Value.°? If 
the goods are of such a nature that they have no 


Die pew v. Holmes, 19 Ill. A. 


v. Lynch, 6 Tex. Civ. A. 590, 25 SW 
1042. 


W. -Va.—Watson v. Buckhannon 
River Coal Co., 95 W. Va. 164, 120 
SE 390. 

Wis.—Spielberg v. Harris, 232 NW 
547; Pope Metals Co. v. Sadek, 149 
Wis. 394,135 NW 851; Foss v. Heine- 
man, 144 Wis. 146, 128 NW 881; 
Vogt v. Schienebeck, 122 Wis. 491, 
100 NW 820, 106 AmSR 989, 67 LRA 
756, 2 AnnCas 814. 

72. Loomis v. Norman Printers’ 
Supply Co., 81° Conn. 343, 71 A 358; 
Spielberg v. Harris, (Wis.) 232 NW 
547. 


73, May v. Hunt, 75 °Cal. A. 283, 
242 (P7135. 

74. Mente v. Kaplan, 146 La. 678, 
83 S 895. 

75. Mente v. Kaplan, supra. 

Shortage where seller contracted 
to sell all his goods see supra note 
51) Lb. 

76. Orester v. Dayton Rubber 
Mfg.,Co., 228 N. Y. 134, 126 NE 510; 
Gilman v. Broad Brook Co., 137 Misc. 
685, 243 NYS 312. 


77. Orester v. Dayton Rubber 
Mfs. -Co., 228 N. Y., 1384, 126 NE 
510; Rochester Lantern Co. v. Stiles, 


ete.,-Press Co., 135 N. Y. 209, 31 NE 
1018. 

78. Measure of damages where 
goods to be manufactured have no 
mnarket value see infra text and notes 
83-86. 


79. See supra § 1146 text and notes 
51-57. 
so. U. S.—E. W. Bliss Co. v. Buf- 


falo Tin Can Co., 131 Fed. 51, 65 CCA 
° 

Conn.—Jordan v. Patterson, 67 
Gonn. 4738, 35 A 521. 

Ind.—Frink vy. Tatman, 36 Ind. 259, 
10 AmR 19. 

Minn.—Scott v. Stevenson Co., 130 
Minn. 151, 153 NW 316. 


Mo.—Heffernan v. Neumond, 198 


Nebr.—Russell v. Horn, ete., Mfg. | 53 


Co., 41 Nebr. 567, 59 NW 901. 

N. Y.—Rochester Lantern Co. v. 
Stiles, ete., Press (Co., iis'by Ne yn2095 
31 NE 1018; Neverfail Lighter Co. v. 
Blum, 201 App. Div. 153, 194 NYS 
24; Ideal Wrench Co. v. Garvin Mach. 
Co., 92 App. Div. 187, 87 NYS 41 [aff 
181 N. Y. 573, 74 NE 1118). 


81. Frink v. Tatman, 36 Ind. 259, 
10 AmR 19. 

82. Generally see infra § 1149. 

83. E. W. Bliss Co. v. Buffalo Tin 
Cant iCopmael Bede oLy6ou© CAS 289K 
Weed v. Draper, 104 Mass. 28; Cald- 
well Furnace Fdy. Co. v. Peck-Wil- 
liamson Heating, etc., Co., 27 Oh. Cir. 
Ct. 665; Rhode Island Malleable Iron 
WOLVES iv O eG INU uOCk Conn (Rel) 
103 A 1036. 


84. KE. W. Bliss Co. v. Buffalo Tin 
Cant Co.,i131. Med, 51,65 CCA) 289. 


85. Heffernan v. Neumond, 198 Mo. 
A. 667, 201 SW 645. 


86. Neverfail Lighter Co. v. Blum, 
201 App. Div. 158, 194 NYS 24; Ideal 
Wrench Co. v. Garvin Mach. Co., 92 
App. Div. 187, 87 NYS 41 [aff 181 N. 
Y. 573 mem, 74 NE 1118 mem]; May 
Department Stores Co. v. Chasin, 190 
NYS 594. But see Meyer Bros. Drug 
Co. v. McKinney, 1387 App. Div. 541, 
121 NYS 845 [aff 203 N. Y. 588 mem, 
96 NE 1122 mem] (holding that the 
measure of damages for breach of an 
executory contract to manufacture 
and deliver goods is the difference 
between the cost of manufacture 
and the contract price). 

87. Heffernan v. Neumond, 198 Mo. 
A. 667, 201 SW 645. 


88. California Pine Box, etc., Co. 
v. Wastach Orchard Co., 39 Utah 325, 
iON IR Gk, 

89. U. S.—Fay v. Hill, 249 Fed. 415, 
161 CCA 389; Lawrence v. Porter, 63 
Fed. 62, 11 CCA 27, 26 LRA 167; Bar- 
nard v. Conger, 2 F. Cas. No. 1,001, 6 
McLean 497 [rev on other grounds 107 
U. S. 102, 1 SCt 425, 27 L., ed. 325]. 


Iowa.—Faulkner vy. Closter, 79 Iowa 
15, 44 NW 208. 


Kan.—York-Draper Mercantile Co. 
v. Luck, 6 Kan. A. 629, 49 P 788. 


La.—Marchesseau v. Chaffee, 4 La. 
Ann, 24 


N. Y.—Sander Tilatitsky, Inc. v. 
Raymonid-Hadley Co., 126 Misc. 585, 
214 NYS 200; Peck v. State, 118 Misc. 
547, 193 NYS 681; Silberman y. Faber 
Piano Co., 190 NYS 629; Berkowitz 
Trucking Co. v. Bethlehem Truck Co., 
179 NYS 581; Strauss v. Scott, 59 N 
YS 826, 29 NYCivProc 81. 


Tex.—Hickey v. Perkins Dry Goods 
Co., (Civ. A.) 229° SW 951. 


Wis.—Anderson y. Savay, 142 Wis. 
127, 124 NW 1053; Merriman v. Mc- 
Cormick Harvesting Mach. Co., 96 
Wis. 600, 71 NW 1050. 


Ont.—Oliver-Scrim Lumber 
Ltd. v. Great Lakes 
Ltd., 18 OntWN 47. 


[a] Erroneous allowance.—In an 
action for breach of a contract to de- 
liver a truck for one thousand eight 
hundred forty-eight dollars and six- 
ty-six cents, the buyer to be allowed 
three hundred dollars for his old 
truck, the court erred in allowing the 
buyer the difference between the 
market value of the old truck and 
the three hundred dollars fixed as its 
exchange value. Berkowitz Trucking 
ea v. Bethlehem Truck Co., 179 NYS 

90. 

530. 
Recovery of special damages see in- 
fra §§ 1158-1161. ‘ 


Cos 
Dredging Co., 


Buckley v. Holmes, 19 I. A. 


91. Wire v. Foster, 62 Iowa 114, 17 
NW 174. 
92. See supra § 1144. 


93. Absence of market value: 
At place of delivery see infra § 1152. 
Of goods to be manufactured see su- 
pra § 1147. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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recognized market value, the general rule®* will not 
apply,®> but the buyer cannot be deprived of all 
damages merely because no regular market price 
existed at the time of the breach.°® In such case 
it has been said that the buyer is entitled to recover 
the actual loss,®* direetly and naturally resulting in 
the ordinary course of events from the seller’s 
breach.°® Where the goods have no market value, 
resort must be had to other elements of value,®® and 
the measure of damages has been held to be the dif- 
ference between the agreed price and the reason- 
able! or actual? value of the goods, which value 
must be ascertained by the best evidence available.* 
The value of the goods may be determined by those 
experienced in the value of such goods,* or by the 
advanced price at which the buyer had agreed to sell 
them,® or the price at which the buyer had sold like 
goods just prior to the breach,® and is sometimes 
ascertained by proof of what it would cost the buy- 
er, acting in good faith and with diligence, to pro- 
eure, in the condition required by the contract and 
delivered at the place named for delivery, the kind 
of article or goods contracted for.’ 


[§ 1150] (5) Determination of Amount—(a) In 
General. The market price at the time® and place?® 


Be See supra § 1146. 


Ga.—Sizer v. Melton, interest. 


129 Ga. 


SALES 


them is their reasonable value, with 
Genung v. Turner, 188 App. 
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of delivery that is to be taken as the basis for esti- 
mating damages for nondelivery is the actual market 
price prevailing,'® and not the price obtained upon 
exceptional sales,'! or under peculiar circumstanc- 
es,!? or in a manipulated or stimulated market.'? 
The price is not necessarily to be determined by 
the market price of lots of the same size as that con- 
tracted for,14 unless it is shown that there was a 
market price for the goods in such:quantities,+® but 
if the purchase is at wholesale, the wholesale market 
price should be taken.!® The market price should 
also be determined with reference to goods of the 
kind and quality contracted for,1’? and if there are 
several grades of the article, the market price to be 
considered is that of the particular grade that is the 
subject of the sale, and not that of the article gen- 
erally ;1® but when the goods sold are an imitation 
of a brand of goods not then in the market, the 
market price of another equivalent brand may be 
taken into consideration.1® If several different 
grades of goods are contracted for, the variety ten- 
dered to be at the seller’s discretion, then the dam- 
ages should be determined as of the kind on which 
the loss would be least.?° 


Goods open to examination. Where the sale is of 


v. (Miedler;, (12 AN, Ys 40)262) AmDv1302 > 
[a] The manner of ascertaining 


143° 58 SE 1055. 


Mich.—Den Bleyker 
Mich. 354, 56 NW 763. 


N. D.—Patterson v. Plummer, 10 N. 
D.495,0:8 6aNIW.9 dt d2 


Tex.—West Lumber Co. v. R. C. 
Cummings Export Co., (Commn, A.) 
228 SW 911. 

W. Va.—Davis v. 
School-Furniture Co., 
24 SE 630. 

Wis.—Cockburn v. Ashland Lumber 
Co., 54 ek 619, 12 NW 49. 


965.58. 2) Ducas' Co. v: Bayer’ Co:; 
163 NYS 32. 

97. Gloekler v. Painter, 272 Pa. 
131, 116 A110; Birdsong v. Marty, 163 
Wis. 516, 158 NW 289; Boehner v. 
Smith, 49 N. S. 435, 26 DomLR 511. 


98. Birdsong v. Marty, 163 Wis. 
516, 158 NW 289; Boehner v. Smith, 
49 N. S. 435, 26 DomLR 511. 


99) West “umber! Co." 'v._ B.C. 
Cummings Export Co., (Tex. Commn. 
A.) 228 SW 911. 


1. U. S.—Pipe, etc., Supply Co. v. 
Litchfield First Nat. Bank, 268 Fed. 
138 [rev on other grounds 273 Fed. 
L05];;), Vulcan. Tron. Works?! Co.) -v. 
Roquemore, 175 Fed. 11, 99 CCA 77. 


Ky.—Log Mountain Coal Co. v. 
White Oak Coal Co., 163 Ky. 842, 174 
SW 721. 

Mich.—Den Bleyker v. Gaston, 97 
Mich. 354, 56 NW 763. 


Mo.—Warren v. A. B. Mayer Mfg. 
Co., 161 Mo. 112, 61 SW 644; Con- 
sumers’ Glue Co. v. Samuel Bingham’s 
Son Mfg. Co., 193 Mo. A. 90, 181 SW 
1086 cee Cyc]; Bush v. Fisher, 85 
Mo. A. 


v. Gaston, 97 


Grand Rapids 
A Via Viale Uk dg 


Peedi v. Lafevers, (Civ. A:) |; 


198 SW 651 [rev on other grounds 
(Commn. A.) 221 SW 957]. 


N. S.—Rhodes Curry Co., 
McKeen, 54 N. S. 178. 


[a] The value of bank stock is pre- 
sumed to be the par value in the ab- 
sence of evidence to the contrary. 
Patterson v. Plummer, 10 N. D. 95, 
86 NW 111. | 

[b] Purchase price paid.—Where 
the purchase price has been paid for 
stocks anid bonds, the measure of dam- 
ages for the seller’s failure to deliver 


Ltd. v. 


DIV SOO pel TapN SP tao. 

Measure of damages generally 
where purchase price has been paid 
see infra § 1155. 

“Reasonable value” defined see Rea- 
sonable § 3 text and note 76. 

“Reasonable value’ compared with 
“market value” see Market § 19. 

2. Pape v. Ferguson, 28 Ind. A. 298, 
62 NE 712. 

“Actual value” defined see Actual 1 
Cc. J. p 1186 text and note 84. 


“Actual value’ compared with/ 
“market value” see Market § 19. 
3.) Vulean, Iron. Works’. Co, «Vv. 


Roquemore, 175 Fed. 11, 99 CCA 177; 


| Log Mountain Coal Co. v. White Oak | 


Coal Co., 163 Ky. 842, 174 SW_ 721; 
Consumers’ Glue Co. v. Samuel Bing- 
ham’s Son Mfg. Co., 193 Mo. A. 90, 181 
SW 1086. 

4 Den Bleyker v. Gaston, 97 Mich. 
354, 56 NW 763; Warren v. A. B. May- 
er Mfg. Co., 161 Mo. 112, 61 SW 644; 
Consumers’ Glue Co. v. Samuel Bing- 
ham’s Son Mfg. Co., 193 Mo. A. 90, 181 


SW 1086. 


[a] Determination of value.— 
Where the seller fails to deliver a cer- 
tain grade of lumber cut into strips, 
the value of the lumber for the pur- 


determined by taking lumber of an- 
other grade and cutting it into strips 
and rejecting all that does not con- 


‘form to the required grade, but must 


be arrived at through persons quali- 
fied to judge by determining what 
strips Similar in kind, quality, and 
amount cut from the log would have 
cost or been worth at the time and 
place for delivery. Den Bleyker v. 
Gaston, 97 Mich. 354, 56 NW 7638. 


5. McKay v. Riley, 65 Cal. 623, 4 
P 667; Schutzman v. Lehman, 61 Misc. 
648,-118-NYS 1014. . 


67 ¥b7 Py -Ducas’ 'Co.-v. Bayer, L163 
NYS 32. 


7 Vulcan Tron Works Co. 
Mum enor’, 175 Fed. 11, 99 CCA 
3 

8. See infra § 1151. 

9. See infra § 1152. 

10. Blydenburgh v. Welsh, 3 F. 
Cas. No. 1,583, Baldw. 331; Thomp- 


son v. Howes, 14 La. Ann. 45; Dana 


(15, 44 NW 208; 
N.Y. 40, 62 AmD 130. 


the value of corporate stock, which 
the seller had failed to deliver, is 
to show its market value at the time 
it should have been delivered, with 
interest, or, if it had no market val- 
ue then, to show the value of the 
property of the concern, as compared 
with its liabilities, at that time, the 
burden being on the seller to show 
that the stock was worth its face 
value. Beaty v. Johnston, 66 Ark, 
529, 52 SW 129. 


“Market price’ defined see Market 
§§ 15, 16. 


pnRes value” defined see Market 


PsouT, 

11. Thompson vy. Howes, 14 La. 
Ann. 45. 

12. Weed v. Lyons Petroleum Co., 


294 Wed. 725 [aff 300 Fed. 1005]. 

13. Weed v. Lyons Petroleum Co., 
supra. 

Time of determination of price see 
infralhs: 1USt. 

14. Faulkner y. Closter, 79 Iowa 
Dana v. Fiedler, 12 


15. Dana v. Fiedler, supra. 

16. Marshall v. Clark, 78 Conn. 9, 
60. A 741, 112 AmSR_ 84; .Tuttle- 
Chapman Coal Co. v. Coaldale. Fuel 


a 
pose of finding damages cannot be [Cont TE Slowey 82, LES INAVEC ae 


17. U. S.—Wade McHenry Lum-' 
‘ber Co. v. Frank Spangler Co, 2316: 
Fed. 418, 144 CCA 560; Burgie Vv. 


Hicks, 203 Fed. 340. : 
es cole v. Cheovenda, 4 Colo. 


La.—Crescent City. Mfg. Co. v. 
Slattery, 182 La. 917; 61S $70. 


Pa.—Otto R. Brenner, Ltd. v. Loeb- 
Nunez Tobacco Co., 263 Pa. 417, 106 
AMOI: 

W. Va.—Brooke County Ct. v. U. 
Sy alidelity,,etc!, 1Coj.95 Ware wWiahedtoos 
121 SE 422. 4 


Radiator “Gow -ve 
Steel ‘Co. of Canada, 438 Ont. L. 356. 


18. O’Gara v. Ellsworth, 85 App.’ 
Div. 216, 838 NYS 120. 
19. Dean v.. Van Nostrand, 101 N. 


Y. 621, 4 NE 134. 


20. American Hardwood Lumber 
Co. v. Dent, 151 Mo. A. 614, 132 SW 
320 [Lop adopted 164 Mo. A. 442, 144 
SW 1198]; Burstein v. Phillips, 154 
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a whole or a part of particular goods, open to ex- 
amination, it has been said that the real quality of 
the goods would measure the damages.?+ 


Wis. 591, 148 NW 679. 


Where amount to be delivered is 
at seller’s discretion see infra § 1153. 


21. Tampa Shipbuilding, etc., Co. 
ene Constr. Co., 43 F. (2d) 

22. U. S.—Mogs vy. Sherburne, 11 
F, (2d) 579 [certiorari den 273 U. 
oS, ovLOemem, 47 St «100 mem; 711 
L. ed. 852 mem]; Gilson v. F. S. 
Royster Guano Co., 1 F. (2d) 82; 


Brevard Tannin Co. v. J. F.. Mosser 
Co., 288 Fed. 725; Magna Oil, etc., 
Co. v. White Star Refining Co., 280 
Fed. 52; Wood v. W. EB. Sexton Co., 
275 Fed. 660; Williams v. De Soto 
Qil Co., 213 Fed. 194, 129 CCA 538; 
Gaunt v. Ralston Purina Cor, 198 
Fed. 60, 117 CCA 168. See Stetson, 
etc., Lumber Co. v. Commercial Sash, 
ete., .Co:,° 299 Fed. 553. 


Ala.—Dominey v. Johnson-Brown 


Co., 219 Ala. 666, 123 S 52; Hamlen 
v. Rosengrant, 211 Ala. 186, 100 S 
217; Craig v. Pierson Lumber Co., 


179 Ala. 535, 60 S 838. 
Ark.—Arkansas Rice Growers’ Co- 
op. Assoc. v. Arkadelphia Milling 
Co., 168 Ark. 1167, 272 SW 848; Lit- 
tle Rock Lumber, etc., Co. v. Boynton, 
147 Ark. 19, 226 SW 515. 
Cal.—Lompoc Produce, ete., Co. v. 
Browne, 41 Cal. A. 607, 183 P 166. 


Conn.—Morris Joseloff Co. v. Spirt, 
97 Conn. 447, 117 A 523; Progressive 
Smelting, ete., Corp. v. ‘Ansonia Fady., 
ete, Coys93 Conn. 123, 105 A 322. 

Ga.—Hagan Grocery Co. v. eA 
26 Ga. A. 394, 106 SE 807. 

Ida.—Snook vy. Olinger, 36 Ida. 423, 
Zit P 559 

Elie-Citizens Bank v. Adam Schillo 


Lumber Co., 188 Ill. A. 535; Smith 
v. Otis Co., 156 Ill. A. 508; Houston 
v. Wendnagel, 135 Ill. A. 95. See 


Sleuter v. Wallbaum, 45 Ill. 43 (ap- 
proving an instruction that if at the 
time of demand and refusal the mar- 
ket price was higher than the price 
named in the contract, then a ver- 
dict should be given for plaintiff for 
the difference between such market 
price and the price agreed upon); 
Hecht v. Powell, 240 Ill. A. 124; 
Leslie v. Gillaspie, 207 Ill. A. 22. 


Ind.—Ladoga Canning Co. v. Cory- 
don Canning Co., 52 Ind. A. 23,98 
NE 849. 


Iowa.—Cavers El. Co. v. Droge El. 
Co., 185 Iowa 1075, 171 NW_ 696; 
Brown v. Sharkey, 93 Iowa 157, 61 
NW 364. 

La.—Lexington Candy Mfg. Co. v. 
Prejean, 168 La. 1078, 128 S 719; Tlli- 
nois Pure Aluminum Co. v. Blancand, 
156 La. “385, 100 S 537; Camors v. 
Madden, 36 a, Ann. 425; Acme White 
Lead, ete. Works v. Gulf Naval 
Stores Co., Ine. 7 La. A. 292; Cres- 
eent Furniture, etc,, Co. v. Klump & 


Wo., 4 La. A. 585. 

Me.—Cohen v. Morneault, 120 Me. 
358, 114 A 307. 

Mass.—C. & 8S. Shoe Mfg. Co., Ine. 
v. Dennett & Goddard, Inc., 168 NE 


776; Boston Food Products Co. v. 
Wilson, 245 Mass. 550, 139 NE 687; 
Hanson v. Wittenberg, 205 Mass. 319, 
91 NE 383. 


Mo.—Levinson Shoe Mfg. Co. v. 
Juvenile Shoe Co., (A.) 258 SW 30; 
Litchfield Mfg. Co. v. American Hard- 
wood Lumber Co., (A.) 237 SW 831; 
Dierks Lumber, etc., Co. v. Duncan 
Shingle, etc., Co., (A.) 284° SW 362; 
Mayo v. J. lL. Price Brokerage Co., 
(A) 218 SW 932; Sentney Wholesale 
Grocery Co. v. Thompson, (A.) 216 
Sw 780; Howard v. Haas, 139 Mo. 


SALES 


A. 591, 128 SW 1048. See Riddle v. 
Castner, 202 Mo. A, 584, 209 SW 127. 


N. H.—Trask v. Hamburger, 70 N. 
H. 4538, 48 A 1087. 

N. Y.—Zimmermann v. Timmer- 
mann, 193 N. Y. 486, 86 NE 540; Her- 
nandez v. Brookdale Mills, 201 App. 
Div. 325, 194 NYS 283; Levant Amer- 
ican Commercial Co. v. Wells, 186 
App. Div. 497, 174 NYS 303; Melzer 
Ves Zimmerman, 118 Mise. 407, 194 
NYS 222 [aff 205 App. Div. 886 mem, 
198 NYS 932 mem]; Continental Cot- 
ton Co. v. Mann, 117 Misc. 280, 192 
NYS 1938; De Greeff v. Franco- Ameri- 
can Chemical Co.) 4 INSie Gr 
Schultz v. Glickstein, 168 NYS 490: 
Bile, -Ducas'Co. “ivi "Bayer Cowes 
Kemp v. Knickerbocker Ice 
HowPr 31 [rev on other 
grounds’) 69 oN. YY. 46]). See Lord 
Constr. Co. v. Edison Portland Ce- 
ment Co., 198 App. Div. 584, 190 NYS 
669 [rev on other grounds 234 N. Y. 
411, 188 NE 39]. 

N. C.—Scotland Neck Cotton Mills 
v. Shaw Cotton Mills, 181 N. C. 78, 
106 SE 460. See Epley v. Commer- 
ca Credit Co., 192.N. C. 661, 135 SE 
76. ; 


Okl.—Southwestern Coal Co. v. 
Gunn, 88 Okl. 3, 211 P 398. . 


Or.—Stillwell vy. Hill, 87 Or. 112, 
NEOPA 4: 

Pa.—Seward v, Pennsylvania Salt 
Mfg. Co., 78 Pa. Super. 319; Weltz 
v. Parry, 65 Pa. Super. 553; David 
v. Whitmer, 46 Pa. Super. 307. 


Ss. C.—Medlin v. Adams Grain, etc., 
Co., 100 S. C. 359, 84 SE 867. 


Utah.—Teuscher we gant ga 


Flour, etc., Co., 63 Utah 76, 221 
1096. 

Vt.—Auer v. Robertson Paper Co., 
94" Wt. 478, 11 ACh 70" Austin wv. 


Langlois, 83 Vt. 104, 74 A 489. 


Va.—C. G. Blake Co. v. Smith, 147 
Va. 960, 183 SE 685. 


Wash.—National Steel Car Corp. v. 
Schwager, 124 Wash. 557, 214 P 1049; 
Meyer Bros. Drug Co. v. ‘Callison, 126 
Wash, 378, 207 P 688; Pearce v. Pu- 
yallup, ete., Fruit Growers’ Canning 
Co., 117 Wash. 612, 201 P 905, 208 P 
1117; Coast Fir Lumber Co. v. Puget 
Sound Mills, ete., 'Co., 117 Wash, 515, 
201 P 747; Sussman v. Gustav, 116 
Wash. 275, 199 P 232; Marden, etc., 
Corp. v. Trans-Pacific Corp., 109 
Wash, 296, 186 P 884; Farmers’ 
Grain, etc., Co. v. Lemley, 105 Wash. 
508, 178 P 640, 181 P 858; Wright v. 
Seattle Grocery Co., 105 Wash. 383, 
ets Oke Oriental Trading Co. v. 
Houser, 87 "Wash. 184, 151 P 242. 


W. Va.—Elias v. Boone Timber 
Co., 85 W. Va. 508, 102 SE 488. 

Wis.—Hess Bros. v. Great North- 
ern Pail Co., 175 Wis. 465, 185 NW 
542; Page Woven Wire Fence Co. v. 
Sbraeeisciees a 174 Wis. 154, 182 NW 


ne aie ae, v. Crispin, [1920] 
2K. B. 714 

Ont. —Samuel v v. Black Lake Asbes- 
tos, ete, Co.,Ltd, 48 Ont) Lb 61,) 18 
OntWN 149, 58 DomLR 270 [app dism 
62 Can. S.C. 472, 63 DomLR 617); 
Schmidt v. Wilson & Canham, Ltd., 
47 Ont. L. 194. 

Que.—MeGrillis  v. 
Super. 350. 


See Hasell v. Bagot, Shakes & Lew- 
is; Lute PomAnistiy (Cada! aes s 


[a] Reason for rule—‘‘The fun- 
damental principle upon which all 
these rules rest is that, by resort to 
the test of market value, fair and 


Huot, 29 Que. 


ie 
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[§ 1151] (b) Time.* The market price should be 
taken as of the time of the breach of the contract,?? 
or as often stated, the time for the delivery of the 


complete compensation is afforded for 
the deprivation of the property to 
which otherwise the injured party 
would be entitled. Indemnity for 
such damage is afforded by payment 
of market value. The theory of the 
law is that the injured party shall 
be placed in the same position he 
would have been in if the duty owed 
to him had not been violated.” Hall 
v. Paine, 224 Mass. 62, 65, 112 NH 
158, LRA1917C 737. 


[b] Date of arrival of the goods 
at their ultimate destination should 
be taken in estimating the damages 
where the buyer had no knowledge 
of the breach until that time. Van 
den Hurk vy. R. Martens & Co., Ltd., 
[1920] 1 K. B. 850. 


[ec] Evidence of market price at 
any time during the period which the 
jury might have found to be a rea- 
sonable time for delivery should be 
admitted, so that when the time of 
the breach is fixed, there will be evi- 
dence as to the market price at that 
time.’ Heller v. Ferguson, 189 Mo. 
A. 484, 176 SW 1126. 


[d] Day after breach.—‘'The jury 
were properly instructed to assess 
damages at the difference between 
the contract price of the corn and 
the price at which a like amount 
- . could have been purchased in the 
market the day after they received 
notice of defendant’s intention to 
cancel the contract.” Barnett v. El- 
wood Grain Co., 153 Mo. A, 458, 133 
SW 856. 


[e] Rule of intermediate value.— 
(1) “This general rule is subject to 
an exception in the case of shares of 
stock which are subject to frequent 
and wide fluctuations in value, and 
that the plaintiff should be permit- 
ted to recover ‘the highest market 
value which the stock attains be- 
tween the time of its conversion and 
the expiration of a reasonable time 
to enable the owner to put himself 
in statu quo after notice to him of 
the conversion.’ Wallace v. Noble, 
203 Mich. 58, 168 NW 984, 986. See 
Clements v. Mueller, 41 F. (2a) 41 (to 
same effect); Dabovich vy. Emeric, 12 
Cal. 171 (holding that a buyer of 
apples on the trees, having paid the 
price in cash, was entitled to recover 
on the basis of the highest market 
price between the time for delivery 
and the time of trial); San Angelo 
Cotton Oil Co. v. Houston County 
Oil Mill, ete... Coy (lex. Civ. AS) pies 
SW 887 (where the rule was stated 
as the highest market value between 
the date of the purchase and the trial 
of the case, and as not confined to 
stock). Contra Hall v. Paine, 224 
Mass. 62, 68, 112. NE 153, LRA1917C 
737 (rejecting the rule of intermedi- 
ate value; the court stated: ‘There 
is nothing extraordinary or peculiar 
in the nature of corporate stocks 
which renders contracts . touching 
them subject to any different rules 
than those which govern the sales of 
other property. Indeed, there is 
scarcely any commodity whose value 
is more intimately dependent upon 
the state of the market. When they 
are bought and sold regularly on the 
stock exchange, a market value is 
constantly established, by resort to 
which. their precise value at any time 

may be ascertained with accuracy. 
It may happen that the rule of value 
at time the right of action accrues 
in sales of stock made in violation of 
duty during a period of panic or un- 
usual depression, or of stock subject 
to great fluctuations of market value, 
would not afford compensation. 


*By JOHN H. LINTON (§§ 1151, 1152). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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goods,?* unless the market price at that particular | time is unnaturally inflated or depressed by unlawful 


Where special or exceptional cireum- 
stances are made to appear, resort 
may be necessary to a more funda- 
mental rule in order to do justice’). 
(2) Higher intermediate value gen- 
erally see Damages § 197 


[f] On sale of corporate bonds the 
measure of damages for breach of 
the contract is the highest value of 
the bonds, within the time after the 
breach of the contract in which the 
purchaser may reasonably indemnify 
himself by the purchase of similar 
bonds. Turner v. Jackson, (Tenn. 
Ch. A.) 63 SW 6511. ; 


{g] Where there is no market for 
the goods at the time of the breach, 
recourse may be had to sales within 
a reasonable range before and after 
that date in order to determine the 
market price at the time ‘of the 
breach. Melzer v. Zimmerman, 118 
Mise. 407, 194 NYS 222; Stillwell v. 
PI 8 C Oxr.csd 2. 169 P11 74; 


23. U. S—Shepherd v. Hampton, 
3 Wheat. 200, 4 L. ed. 369; Clements 
v. Mueller, 41 F. (2d) 41; Gilson v. F. 
S. Royster Guano Co., 1 F. (2d) 82; 
Burgie v. Hicks, 203 Fed. 340; Gaunt 
vy. Ralston Purina Conmos Fed. 60, 
117 CCA 168; Blydenburgh Vv. Welsh, 
3 F. Cas. No. 1,583, Baldw. 331; Man- 
owitz v. U. S., 66 Ct. Cl. 247. But see 
Stetson, ete., Lumber Co. v. Com- 
mercial Sash, etc., Co., 299 Fed. 553 
(holding that the measure of dam- 
ages to which the buyer is entitled 
for nondelivery is the difference be- 
tween the agreed price and the mar- 
ket price on the day shipment should 
have been made). 


Ala.—Way v. Waters-Tonge Lum- 
ber Co., 211 Ala..182, 100 S 219; Cov- 
ington Mfe. Cox: ys Ferguson, 204 Ala. 
192, 85 S 726; Ward v. Cotton Seed 
Products Co., 193 Ala. 101, 69 S 514; 
Willingham v. Whitley, 189 Ala. 52, 
66 S 681; Cortner v. Hill, 21 Ala. A. 
560, 110 S 322; Sunny South Grain 
Co.’ v. Webb-Sumner Oil Co., 20 Ala. 
A. 811, 1010S, 803; Eliis=v. ‘Casey, 4 
‘Ala. A: 518, 58 S TOA, 


Ark.—Clear Creek Oil, ete., Co. v. 


Bushmiaer, 165 Ark. 303, 264 SW 830; 


Currie v. Nation, 148 Ark. 654, 228 
SW_ 388; Moore v. Bennitt, 147 Ark. 
216, 227 SW 7538. 


Genin: —Morris Joseloff Co. v. oSpirt, 
97 Conn. 447, 117 A 523; Banks vy, 
Warner, 85 Conn. 6138, 84 "A 325. 


Fla.—Briggs v. Mann, 95 Fla. 31, 
116 S 2; Hart v. Marbury, 82 Fla. 
BLT, 00 S173. 

Ga.—Rome Cooperage Co. v. H. 
Bettis Co., 157 Ga. 52, 120 -SE 632; 
Bush y. Addison, 40 Ga. AG eit 2:05 151 


SE 526; Garrard v. Southern Cotton 
@il Co})) 36. Ga. A. 13%). 132 SH 234; 
Columbia Smelting, etc., Works v. 


Dexter, 31 Ga. A. 627, 121 SE 844; 
Twin City Lumber Co. v. Daniels, 22 
Ga. A. 578, 96 SE 437. See Smith v. 
Callaway, 29 Ga, A. 565, 116 SHE 214 
[aff 157 Ga. 727, 121 SE 684]. 


Ida.—Bowman v. Adams, 
217, 261 P 679. 


Ill—Capen v. De Steigler Glass 
Co., 105 Ill. 185; Sleuter v. Wall- 
baum, 45 Ill, 43; Staackman v. Cary, 
197 Ill. A. 601; Smith v. Rosenwas- 
ser, 191 Ill. A. 95; Hibernian Banking 
Assoc. v. Bell, etc., CoaleCon 1 sahil. 
A581 North Shore Lumber Co. v. 
South Side Lumber Con 61d AL 
96; Finch v. Zenith Furnace Co., 146 
THe Ie 2595 “Smith v.) Otis Co}, W36é 
Ill. A. 508; Thomas v. Burks, 120 I11. 
A. 222. 

Ind.—Vickery _ v. 

Ind. 594, 20 NE 495. 


Iowa.—Wetmore v. Henry, 124 NW 
791. 


45 Ida. 


McCormick, 117 


Kan.—Brumley v. Thompson, 106 
Kan. 67, 186 P 986; Wallingford v. 
Bushton Grain, etc. Co., 100 Kan. 


207, 164 P 275. 


Ky.—King v. Herbert Bauman 
Lumber Co., 223 Ky. 782, 4 SW (2d) 
699; Elder’ v. Florsheim Shoe Co., 
209 Ky. 509, 273 SW 60; Log Moun- 
tain Coal Co. v. White Oak Coal Co., 
177 Ky. 166, 197 SW 659; Woerman 
v. McKinney-Guedry Co., 174 Ky. 521, 
192 SW 684; Log Mountain Coal Co. 
v. White Oak Coal Co., 163 Ky. 842, 
174 SW 721; Acme Mills, etc., Co. v. 
Johnson, 141 Ky. 718, 133 SW 784; 
Bucyrus Hay, etc. Co. Vv. Cincinnati 
Grain Co. 119 SW 182. 


La.—Palmer v. Smith Co., 165 La. 
788, 116 S 186; Mutual Rice Co. v. 
Star Bottling Works, 163-Rae, 1159, 111 
S' 661; Burglass v. Ju, Ci, Healy Cox 
159 La. 893,.105 S 384; Garrison v. 
Sherill Hardwood Lumber Cone Les 
La. 147, 100 S 253; National Whole- 
sale Grocery Co. v. Simon Rice Mill- 
ins) Go., 152 Ta, 1) 92. S\ 713 Bonsor 
v. Simon Rice Milling Co., 151 La. 
1094, 92 S 711; Crescent Furniture, 
etc., Co. v. Klump, 4 La. A. 585 


Me.—Hoyt v. FEasler, 126 Me. 389, 
138 A 689; Furlong v. Polleys, 30 
Me. 491, 50 AmD 635. 


. Md.—Sullivan v. Boswell, 
539, 89 A 940. 


Mass.—Clark v. Henshaw Motor 
Co., 246 Mass. 386, 140 NE 593; Oz- 
zola v. Musolino, 225 Mass. 512, 114 
NE 733; Chandler Grain, ete., Co. v. 
Shea, 213 Mass. 398, 100 NE 663. 


Mich.—Solomon v. Richardson, 207 
i Wallace v. 


122 Md. 


Noble, 203 Mich. 58, 168 NW 984; 
Galinski v. Thomas, 178 Mich. 589, 
146 NW 191. : 
Minn.—Dreyer Commn. Co. v. Fruen 
Benen Co., 148 Minn. 443, 182 NW 


Miss.—Stoner v. Blocton Export 


Coal Co., 135 Miss. 390, 100 S 5; Jur- 
gens v. Westerbeek, 99 S 271; Cobb 
v. Cole, 129 Miss. 46, 91 S 705; Baves 


Va, ua tris) ete., Co.,. 95), Miss. 607, 49 
S 258. 


Mo.—State v. Cox, 250 SW 374; 
National Warehouse, etc, Co. v. 
Toomey, 144 Mo. A. 516, 129 SW 423 
[op adopted 160 Mo. A, 622, 140 SW 
1196]. 

Mont.—Montana Livestock, etc. 
Pyne v. Stewart, 58 Mont. 221, 190 Pp 

Nebr.—Fahey v. Updike EI. 
102 Nebr. 249, 166 NW 622. 

N. J.—T. J: Parker, Ine., v. An- 
thony-Hammond Chemical Works, 93 
Neath TD 207 As 44% . S. Commer- 
ae v. Joachimstahl, (Sup.) 72 


Cor, 


N. Y.—Schopflocher v. Zimmerman, 
240 N. Y. 507, 148 NE 660; Orester v. 
Dayton Rubber Mfg. Co., 228 N. Y. 
134, 126 NE 510; Perkins v. Minford, 
202 Appe —Div. | 223, 195° NYS . 75; 
Standard Casing Co., Inc. v. Califor- 
nia, Casing Co., Inc., 197° App. Div. 
187, 188 NYS 358 [rev 2383 N. Y. 413, 
135 NE 834 (as to where place of de- 
livéry was in f. 0. b. sale)]; Varagno- 
la vy. Partola Mfg. Co., 189 App. Div. 
234, 178 NYS 428; Senner, etc., Co. 
v. Gera Mills, 185 App. Div. 562, 173 
NYS 265; Langstroth vy. J. C. Turner 
Cypress Lumber Co., 162 App. Div. 
818, 148 NYS 224 [aff 220 N. Y. 706 
mem, 116 NE 1057 mem]; Thedford 
v. Herbert, 135 App. Div. 174, 119 
NYS 1025; Brock v. Knower, 37 Hun 
609; Fishell v. Winans, 38 Barb. 228; 
Norton v. Wales, 24 N. Y. Super. 561; 
Kipp’ “v. Wiles}\5° N, oy. ‘Super. 5855 
Goldman vy. Gartner Ribbon Co., 175 
NYS 795; De Greeff v. Franco-Amer- 
ican Chemical Co., 174 NYS 70; Sam- 
uel Quint Co. v. Goodman, 168 NYS 


638; Schultz v. Glickstein, 168 NYS 
490; Goldstein v. Arkell, 164 NYS 
580; Mandel v. Steinhardt, 143 NYS 
1098; Diamond Mills Paper Co. v. In- 


dependent Peerless Pattern Co., 121 


NYS 1108. 


N. C.—Gaston Farmers’ Warehouse 
Co. v. American Agricultural Chemi- 
Cale COMe VI6TANG “C5 50950 OTIS Ata 
Winborne v. Fulton Bag, etc., Mills, 
LTTEN., "Co, 625 “81 SE 953" bervarty, 
v. Tombacher, 162 N. C. 497, 77 SE 
412; American Lumber Co. v. Quiett 
Mfg. Co., 162 N. C. 395, 78 SH. 284. 

Okl1.—W. T. Ferguson Lumber Co. 
v. Hiawatha Lumber Co., 105 Okl. 
198, 232 P 67; Southwestern Coal Co. 
v. Gunn, 88 Okl. 3, 211 P 398; Bower- 
Venus Grain Co. v. Smith, 84 Okl. 
105, 204 P 265; Kingfisher Mill, etc., 
ae v. Westbrook, 79 Okl. 188, 192 P 


Or.—Duncan Lumber Co. v. Willapa 
Lumber Co., 93 Or. 386, 182 P 172, 183 
P 476; Stillwell v. Hill, 87 Or. 112, 
169 P 1174. 


Pa.—Delmont Gas Coal Co. v. Dia- 
mand Alkali-Co., 275) Pa. 535; 19 CA 
710; Iron Trade Products Co. v. Wil- 
koft Co.,-272 Pa. 1725. 116 A’ Lb 0y Se- 
ward v. Pennsylvania Salt Mfg. iGo:; 
266 Pa. 457, 109 A 617; Thomas Raby, 
TnGPv. Ward- Meehan Co., 261 Pa. 46%, 
104 A 750; Honesdale Ice Co. v. Lake 
Lodore Impr. Co:, 232° Pa. 293, 81 A 
306; Kountz v. Kirkpatrick, 72 Pa. 
376, 13 AmR 687; Seward v. Pennsyl- 
vania Salt Mfg. Co., 78 Pa. Super. 
319. 

S. C.—Union Bleaching, etc., Co. v. 
Barker Fuel Co., 124 S. C. 458, 117 SE 
735; Clinton Oil, ete.,! (Co. Vv. *Carpen- 
terjeLEsus.) Ce 10, 101 SE 47. 


Tenn.—Thompson v. Woodruff, 7 
Coldw. 401. 


Tex.—Eureka Producing Co. v. 
Hoyt, (Civ. A.) 266 SW 203; Barnes 
v. Early-Foster Co., (Civ. A.) 228 SW 
248; Harly-Foster Co. v. Burnett, 
(Civ. A.) 224 SW 316; J. M. Radford 
Grocery Co. v. Jamison, (Civ. A.) 221 
SW 998; Peterson v. Appleton Nat. 
Bank, (Civ. A.) 216 SW 1114; Hallam 
v. Duckworth, (Civ..A.) 209 SW 222; 
Planters’ Oil Co. v. Gresham, (Civ. A.) 
202 SW 145; San Angelo Cotton Oil 
Co. v. Houston County Oil Mill, ete., 
Co.,” (Civ. A.) 185' SW 8873 Cockelsw. 
Big Muddy Coal, etc., Co., (Civ. -A.) 
155 SW 1019; Ajax-Grieb Rubber Co. 
v. Byars, (Civ. A.) 153 SW 921; Brown 
Grain Co. v. Tuggle, (Civ. A.) 141 SW 
821; Pierce v. Waller, (Civ. A.) 127 
SW 1077; Gibbens v. Hart, (Civ. A.) 
117 SW 168; Taylor v. McFatter, (Civ. 
A.) 109 SW 395. \ 


Utah.—Monaghan v. Alexander, 287 
P 908; California Pine Box, etc., Co. 
v. Wasatch Orchard Co., 39 Utah 325, 
1177 P'35: 


Wash.—Keen  v. 
Wash. 269, 224 P 574; Stimson Mill 
Co. v. Rogers, etce., Lumber Co., 115 
Wash. 589, 197 P 919; Carney v. Vo- 
gel, 52 Wash. 571, 100 P 1027. 


W. Va.—Reiser v. Lawrence, 96 W. 
Va. 82, 123 SE ‘451; Brooke County 
Ct. v. U. S. Fidelity, -ete., Co., 95 W. 
Va. 439, 121 SE 422; Duquesne Lum- 
ber Co. v. Keystone Mfg. Co., 90 W. 
Va. 673, 112 SE 219; McCullough v. 
Clark, 88 W. Va. 22, 106 SE 61; Wil- 
aca v. Wiggin, 77 W. Va. 1, 87 SE. 

Wis.—Rhinelander Paper Co. v. 
Bushman, 181 Wis. 421, 195 NW 325; 
Pope Metals Co. v. Sadek, 149 Wis. 
394, 185 NW 851; Everett First Nat. 
Bank v. Snell, 144 Wis. 433, 129 NW 
668; Malueg v. Hatten Lumber Co., 
140 Wis. 381, 122 NW 1057. 

Eng.—Sharpe v. Nosawa, [1917] 2 
K. B. 814 (time for performance); 
Rodocanachi v. Milburn, 18 Q. B. D. 
67; Ogle v. Vane, L. R. 3 Q. B. 272. 

Sask.—Shields v. Landreth, 12 Sask. 
L. 102. 

See Hasell v. Bagot, Shakes & Lew- 
is} tds lsc Ausire Cwlreninos. 


[a] When there are no sales of the 
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means.** Some authorities fixing the time of breach 
as the date at which the market value should be tak- 
en, allow the value to be taken within a reasonable 
time thereafter,?® while others hold to the con- 
trary.*° Furthermore, some eases fixing the time of 
delivery as the time at which the market value is to 
be taken, permit the value to be taken at a reason- 


able time thereafter.27 


Where a period for delivery has been provided, the 
market price at the end of the period should be tak- 
en,** or, where deliveries are to be spread over a 
period, the average market price during such peri- 


article contracted for on the day on 
which it should have been delivered, 
reference may be had, to ascertain its 
market value on that day, to sales 
made within a reasonable period be- 
fore and after. Dana v. Fiedler, 12 
IN Veit O,ano2 Ami, 1130. Patte tke: 
Smith 463]. 


[b] Delivery on demand.-—If the 
goods soid are to be delivered on de- 
mand the damages should ordinarily 
be based on the value at the time of 
demand, but if before demand the 
seller has broken the contract of sale 
by selling the goods to a third person 
the value at the time of such sale 
Should be taken. Boothe y. Boothe, 1 
A. K. Marsh, (Ky.) 355. 


[ce] Following day.—Where a con- 
tract for the sale of cotton authorized 
delivery on or prior to a stated date, 
evidence of the market price of cot- 
ton on the day following that date 
is sufficient to establish the buyer’s 
damages, Since the reason for the rule 
fixing the market price on the day of 
delivery as the basis for measuring 
damages is to enable the buyer to pur- 
chase the goods elsewhere, and, where 
the seller had the full day to make 
delivery the buyer could not purchase 
other goods until the following day. 
Harness v. Luttrall, (Tex. Civ. A.) 225 
Sw 810. 


[dad] Option of buyer.—Where the 
goods deliverable at a stated time be- 
come due at once because of the oc- 
currence of a condition in the con- 
tract, the buyer may at his option 
take the market price at that time 
in fixing the measure of damages, or 
at the time at which the goods should 
have been delivered if the condition 
has not occurred. Milledgeville Cot- 
Tonm©or ve sCary, -91Ga Ay Vol, Wile 
503. 


[e] If delivery is to be made at 
distant point to a carrier for shipment 
to the buyer, and no delivery is made, 
the market price at the time when the 
buyer first receives notice of the fail- 
ure to deliver to the carrier may be 
taken as the basis in estimating the 
damages. Boyd v. L. H. Quinn Co., 
18 Mise. 169, 41 NYS 391 [aff 17 Misc. 
278, 40 NYS 370]. 


24. Fuller v. Presnell, (Mo. A:) 233 
SW 502; Kountz v. Kirkpatrick, 72 
Pa. 376, 13 AmR 687. See State v. 
Cox, (Mo.) 250 SW 374. 


[a] Reason for rule.—‘To assert 
that the price asked in the market for 
an article is the true and only test of 
value, is to abandon the proper ob- 
ject of damages, viz., compensation, in 
all those cases where the market evi- 
dently does not afford the true meas- 
ure of value. . . . These general 
principles in the doctrine of damages 
and authorities, prove that an inflated 
Speculative market price, not the re- 
sult of natural causes but of artificial 
means to stimulate prices by unlaw- 
ful combinations for the purposes of 
gain, cannot be a legitimate means 
of estimating just compensation.” 
Kountz v. Kirkpatrick, 72 Pa. 376, 387, 
——— 
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Where the contract is a continuing one to 
supply all the goods the buyer may require during 
the year, the refusal of the seller to carry out the 
contract does not entitle the buyer to compute his 
damages on the basis of the highest market price 
after such refusal, but they should be computed on 
the price at which he could purchase them at any 


time within the period.*° 


388, 13 AmR 687. 

[b] “Market price means the fair 
value as between one who desires, but 
is not compelled, to buy, and one who 
is willing, but not compelled, to sell, 
not what could be obtained for like 
property under peculiar circumstanc- 
es when a price greater or less than 
its fair price could be obtained in a 
manipulated or stimulated market, 
nor a value obtained from the neces- 
Sity of the seller to sell, or the pur- 
chaser to buy, but its value at a sale 
which a prudent owner would make, 
if he had the power of election as to 
the time and terms.’”’ Weed vy. Lyons 


| Petroleum Co., 294 Fed. 725, 734 [aff 


300 Fed. 1005]. See to same effect 
Magna Oil, etc., Co. v. White Star Re- 
fining Co., 280 Fed. 52. 


25. Williams v. De Soto Oil Co., 213 
Fed. 194, 129 CCA 538; Doyle-Kidd 
Dry Goods Co. v. Ingram, 110 Okl. 3, 
236 P 37; Shreve v. Brereton, 51 Pa. 
175. See Samuel v. Black Lake As- 
bestos, etce., Co., Ltd., 48 Ont. L. 561, 
18 OntWN 149, 58 DomLR 270 [app 
dism 62 Can. S. C. 472, 68 DomLR 
617] (where it was said the market 
price at the time plaintiff refused to 
grant further indulgence, or a reason- 
able time thereafter, might be taken). 


[a] In California, by statute, the 
market price may be taken at such 
time after the breach as would enable 
the buyer by reasonable diligence to 
buy an equivalent amount. Fairchild- 
Gilmore-Wilton Co. v. Southern Re- 
finine “Co., 1587 Calin’ 264, 110" P9515 
Sun-Maid Raisin Growers v. A. Mose- 
sian, 90 Cal. A. 1, 265 P 828 (Civ. Code 
§ 3354). 


26. Sleuter v. 
43. 


[a] Reason for rule.—‘‘Under it 
the jury are authorized, at any rate 
for a considerable period after the 
breach, to select the highest market 
price as the measure. Such a rule 
would be indefinite and uncertain, 
while the other is simple, certain, and 
easy of application.” Sleuter vy. Wall- 
baum, 45 Ill. 438, 4 


ov. Manowitz vi" U.S. 601Gt. Ch 
247; McFadden v. Shanley, 16 Ariz. 
91, 141 P 7382 C“within a reasonable 
time after the contract should have 
been performed’); Strohmeyer, etc., 
Co. v. Hartley Silk Mfg. Co., 180 App. 
Div. 102, 114 NYS 287; Stillwell v. 
Hill, 87 Or. 112, 169 P1174. See Myer 
v. Wheeler, 65 Iowa 390, 21 NW 692 


Wallbaum, 45 Ill. 


(where the damages were assessed in 


accordance with evidence as to the 
market price between the time plain- 
tiff ought to have made delivery and 
the commencement of the action); 
Dana v. Fiedler, 12 N. Y. 40, 62 AmD 
130 (holding that if there is no market 
price at the exact date of the breach, 
the market price within a reasonable 
time before and after may be consid- 
ered). 

28. U. S.—Ana Maria Sugar Co. v. 
Quinones, 251 Fed. 499, 163 CCA 493 
[aff 254 U. S. 245, 41 SCt 110, 65 L. ed. 
246]; Haff v. Pilling, 134 Fed. 294. 


If delivery is to be made in installments, the meas- 
ure of damages for the breach of any installment is 
to be computed on the market price at the time such 
installment should have been delivered.*+ 


Ill.—Corn Planter Refinery Co. 
Jenkins, 217 Ill. A. 139. 


Ky.—Woerman v. McKinney-Gue- 
dry Co., 174 Ky. 521, 192 SW 684. 


La.—Palmer vy. Smith Co., 165 La. 
788, 116 S 186; Gallaspy v. Ingersoll, 
147 La. 102, 84 S 510. 


Mo.-—Levinson Shoe Mfg. Co. 
Juvenile Shoe Co., (A.) 258 SW 30. 


N, J.—McLaren vy. Marmon-Oldsmo- 
bile Co., 95 N. J. L. 520, 113 A 236. 


Tex.—La Independencia, S. A., v. 
McAdams, (Civ. A.) 206 SW ~- 7382; 
Walker-Smith Co. v. Bilao, (Civ. A.) 
204 SW 777. See Dallas Waste Mills 
v. Texas Cake, etc., Co., (Civ. A.) 228 
SIV abel See ey 


Sask.—Glenn v. Schaeffer, 4 Sask. 
L. 166, 17.WestLR 273. 


29. U.S.—Virginia Iron, Coal, etc., 
Co. v. Woodside Cotton Mills Co., 6 
I. (2d) 442. See New York, etc., Coal, 
etc., Co. v. Meyersdale Coal Co., 236 
Fed. 536, 149 CCA 588 (delivery in 
monthly installments). 


Mo.—Yontz v. McVean, 202 Mo. A. 
377, 217 SW 1000. 


N. Y.—McManus v. American Wool- 
en Co., 126 App. Div. 68, 110 NYS 
680. 


Pa.—Seward v. Pennsylvania Salt 
Mfg. Co., 78 Pa. Super. 319. 


Va.—Hopkins v. Le Cato, 142 Va. 
769, 128 SE 55. 


See Filice, etc., Canning Co. v. Wal- 
ton, 95 Cal. A. 7, 271 P 1096 (where 
evidence was admitted as to the val- 
ues in September which was the peri- 
od for delivery); Meyer v. Sullivan, 
40 Cal. A. 723, 181 P 847 (during the 
month of September). 


30. Dingley v. Oler, 11 Fed. 372 
[rev on other grounds 117 U. S. 490, 
6 SCt 850, 29 L. ed.’ 984]. 


31. U. S—Brevard Tannin Co. v. 
J. F. Mosser Co., 288 Fed. 725; Arm- 
inius Chemical Co, v. Acme Mfg. Co., 
275 Fed. 1021 [certiorari den 257 U. 
S. 647 mem, 42 SCt 55 mem, 66 L. ed. 
415 mem]; Acme Mfg. Co. v. Arm- 
inius Chemical Co., 264 Fed. 27; 
Youghiogheny, etc., Coal Co. v. Ver- 
stine, 176 Fed. 972; Missouri Furnace 
Co. v. Cochran, 8 Fed. 463. 

Ala.— Johnson v. Allen, 78 Ala. 387, 
386 AmR 34. 

Ga.—Bainbridge Oil Co. v. Crawford 
Oil Mill, 138 Ga. 741, 76 SE 41; Sizer 
v. Melton, 129 Ga. 148, 58 SE 1055; 
Twin City Lumber Co. v. Daniels, 22 
Ga. A. 578; 96 SE 487. 


Ill.—Sogola Lumber Co. v. Chicago 
Title, etes, ‘Col, 121, TH. -AL29225=See 


Vv. 


WV. 


Hibernian Banking Assoc. v. Bell, ete., . 


Coal Co., 181 Ill. A. 581; Finch v. Ze- 
nith Furnace Co., 146 Ill. A. 257. 
Mass.—Boston Food Products Co. v. 
Wilson, 245 Mass. 550, 189 NE 6387. 
Minn.—Hewson-Herzog Supply Co. 
v. Minnesota Brick Co., 55 Minn. 530, 
57 NW 129. ; 
Mo.—Scullin Steel Co. v. Mississip- 
pi Valley Iron Co., 308 Mo. 453, 273 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 
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Although notice has been given 


of an intention 
not to deliver, the market price as of the date de- 
livery should have been made will be taken, and not 
the market price on the date of such notice; SEE au 
if the goods were deliverable within a certain period 


SALES 


at the seller’s option, the market price on the day 


SW 95. 


N. Y.—Salsberg v. Spero, 106 Misc. 
436, 175 NYS 839; Goldstein v. Arkell, 
164 NYS 580. 

Pa.—Honesdale Ice Co. v. Lake Lo- 
dore Impr. Co., 232 Pa. 298, 81 A 306; 
Shreve v. Brereton, 51 Pa. 175; Se- 
ward v. Pennsylvania Salt Mfg. Co., 
78 Pa. Super. 319. 

W. Va.—Reiser v. Lawrence, 96 W. 
Va. 82, 123 SH 451. 

Eng.—Roper v. Johnson, L. R. 8 C. 
P. 167; Brown v. Muller, L. R. 7 Exch. 
319; Barningham v. Smith, 31 L. T. 
Rep. N. S. 540. 


N. S.—St. Helen’s Smelting Co., Ltd. 


v. Dominion Antimony Co., Ltd., 42 
N: S. 385. 
[a] Option of buyer.—‘‘The 'plain- 


tiffs, having been notified on that date 
that the defendant had fallen down on 
his contract, had the right to have de- 
clared a breach as of that date, to 
have supplied themselves elsewhere 
within a reasonable time thereafter, 
holding the defendant responsible for 
any difference between the then mar- 
Ket price and the-contract price. It 
was also within their rights to have 
declared successive breaches of the 
contract as the respective times of 
delivery arrived and in like manner 
have recouped their loss. It was 
clearly not their right to speculate up- 
on the misfortune of the defendant 
and measure their damage by the top 
of the market whenever it was reach- 
ed, unless the time of delivery had 
been extended by the parties.” Arm- 
strong v. Walters, 223 Fed. 451, 453. 


32. U. S.—Brevard Tannin Co. v. 
J. F. Mosser Co., 288 Fed. 725; Mis- 
souri Furnace Co. v. Cochran, 8 Fed. 
463. 


Cal.—U. S. Trading Corp. v. New- 
mark Grain Co., 56 Cal. A. 176, 205 P 
29. But see Lompoc Produce, etc., Co. 
v. Brown, 41 Cal. A. 607, 183 P 166 
(to effect that, where there was a re- 
fusal to perform before the time for 
delivery, the market value at the time 
of the breach was the proper meas- 
ure of damages). 


Ga.—Bainbridge Oil Co. v. Crawford 
Oil Mill, 138 Ga. 741, 76 SE 41. See 
Byrd Printing Co. v. Whitaker Paper 
Co., 135 Ga. 865, 70 SE 798, AnnCas 
1912A 182 (where the buyer alleged 
an anticipatory breach in a _ suit 
brought by the seller after the time 
for performance had passed); Ford 
v. Lawson, 133 Ga. 237, 65 SE 444. 


Ill.—Staley Jv. Lyman, 151, ‘Tl. A: 


137. See Finch v. Zenith Furnace Co., 
146 Ill. A. 257. But see Follansbee v. 
Adams, 86 Ill. 13 (holding that the 


buyer may elect to treat the contract 
as broken at the date of the notice 
and recover the difference between the 
contract price and the market price 
at the time of the notice whether he 
repurchased or not). 


Kan.—Wallingford Vv. Bushton 
Grain, etc., Co., 100,Kan. 207, 164 P 
275; York-Draper Mercantile Co. v. 
Lusk, 45 Kan. 182, 25 P 646. 


Ky.—Stahr v. Hickman Grain Co., 
132 Ky. 496, 116 SW 784. See Woer- 
man v. McKinney-Guedry Co., 174 Ky. 
521, 192 SW 684 (holding that if the 
goods are to be delivered within a cer- 
tain period, at the option of the pur- 
chaser, although the seller gives no- 
tice of his intention not to make de- 
livery, the market price will not be 
computed, as of the date of notice, 


but at the time when delivery should 
have been made). 

,Mass.—Tirrell v. Anderson, 244 
Mass. 200, 188 NE 569; P. P. Emory 
Mfg. Co. v. Salomon, 178 Mass. 582, 
60 NE 3877. See Tirrell v. Anderson, 
244 Mass. 200, 138 NE 569. 

Mich.—Austrian yv. Springer, 94 
Mich. 3438, 54 NW 50, 34 AmSR 350. 

Minn.—Hewson-Herzog Supply Co. 
v. Minnesota Brick Co., 55 Minn. 530, 
57 NW 129. 


N. Y.—John Dimon Corp. v. Federal 
Sugar Refining Co., 215 App. Div. 140, 
213 NYS 106; Segall v. Finlay, 126 
Misc. 625, 213 NYS 540 [aff 218 App. 
Div. 723 mem, 218 NYS 895 mem]; 
Goldfarb v. Campe Corp., 99 Misc. 
475, 164 NYS 588; Goldstein v. Arkell, 
164 NYS 580. 


N. C.—Mays Mills v. McRae, 187 N. 
C.. 707, 122° SE 762. 

Tex.—Planters’ Oil Co. v. Gresham, 
(Civ. A.) 202 SW 145; Walker-Smith 
Co.) Ve “Bilaop (Civ A.) 1204 -SW 7-77. 
See Walker Grain Co. v. Denison Mill, 
etc., Co., (Civ. A.) 178 SW 555; Brew- 
er v. Neatherly, (Civ. A.) 162 SW 1185 
(in which damages were assessed on 
the basis of the market price on No- 
vember 11, the latest date as to which 
there was any evidence of the price, 
and not on the price at November 8 
when the seller gave notice that it 
would not complete the contract; the 
goods were to be delivered November 
20 by the contract). 


Eng.—Millett v. Van Heek, [1921] 
2 K. B. 369; Melachrino v. Nickoll, 
[1920] 1 K. B. 693; Roper v. Johnson, 
L. R. 8 C. P. 167; Brown v. Muller, L. 
R. 7 Exch. 319. See Barningham v. 
Smith, 31 L. T. Rep. N. S. 540 

See Dominey v. Johnson- Brown Co.; 
219 Ala. 666, 123 S 52; Hart v. Mar- 
bury, 82 Fla. 317, 90S 173; AMtna Ex- 
plosives Co. v. Diamond Alkali Co., 2707 
Pa. 392, 121 A 201 (holding damages 
should be measured as of the date 
when plaintiff began its first suit); 
Honesdale Ice Co. v. Lake Lodore 
Impr. Co., 232 Pa. 293, 81 A 306. 


{a] Mitigation of damages.—lIf 
the seller shows, in case of an antici- 
patory breach, that the buyer, after 
notice that the seller would not fulfill 
the contract and before the date of 
delivery, could have purchased the 
goods ata less price, that will be tak- 
en as the measure of damages; other- 
wise the market price at the time fix- 
ed for delivery governs. Central 
Lumber Co. v. Arkansas Valley Lum- 
ber Co., 86 Kan.-131, 119 P 321. 


[b] Reason for rule.—‘‘When pric- 
es rise after sale and before delivery, 


the seller is exposed to a temptation } 


to evade the purchase, if cancellation 
can be accomplished without a full 
measure of responsibility for result- 
ing damages. The buyer is exposed 
to a similar temptation when prices 
begin to fall. Regardless of self-in- 
terest, honesty and fair-dealing re- 
quire each party to respect his obli- 
gations. A seller of undelivered grain 
cannot arbitrarily shorten the stipu- 
lated period for delivery, and thus 
take the fruits of the buyer’s bargain, 
without incurring liability for result- 
ing damages.’’ Fahey v. Updike HEI. 
Co., 102 Nebr. 249, 252, 166 NW 622. 


{c] Determining future value.— 
When suit is brought before the time 


for performance has arrived, the prob- 


able future market price at the time 
for performance.,as determined by 
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when he gave plaintiff notice of his intention not 
to deliver is to be taken in computing the damages, 
that day being the time of default.?? 

When the time for delivery has been postponed, 
either by express** or implied agreement between 


such evidence as is available at the 
time of the trial is the proper meas- 
ure of damages. “A contract for the 
delivery of oats on the first of July 
would, on the first of April, have a 
certain market value fixed by bargains 
on the floor of the produce exchange; 
and on general principles of the law 
of damages that market value would 
be taken as the value of the contract, 
and not the benefit ultimately to come 
from the performance of it. If then 
the defendant destroyed this contract 
on April first by a repudiation of it, 
the loss caused would be measured 
not by the value of the future deliv- 
ery but by the market value of that 
contract on April first. It must be 
clearly noticed that this market val- 
ue of the contract on April first is not 
the same thing as the difference be- 
tween the contract price and the ac- 
tual value of oats on April first. . . 
The value of the contract would be 
the value of July oats on April first, 
not the value of April oats. In the 
case of an anticipatory breach of such 
a contract, therefore, the true meas- 
ure of damages would seem to be the 
market quotation of goods of the sort 
for future delivery, and not the con- 
jectural or even the actually proved 
profit arising from the contract in 
July.”’ Cron v. Chelan Packing Co., 
158 Wash. 167, 290 P 999, 1001. 


383. Follansbee v. Adams, 86 III. 
13; Kehler v. Einstman, 38 Ill. A. 91: 
But see Goyert v. Stoner, 9 Oh. Dee. 
(Reprint) 125, 11 CincLBul 53 (hold- 
ing that if the buyer does treat such 
notice as a breach the damages should 
be estimated as of the last day of the 
period). 

34.0) Ui Sh 1 ete:, jCo; 
v. Liberal El. Co., 243 Fed. 99, 155 
CCA 629 [certiorari den 245 U. S. 662 
mem, 38 SCt 61 mem, 62 L. ed. 536 
mem].. } 


Ala.—Covington Mfg. Co. v. Fergu- 
son, 204 Ala. 192, 85 S 726. 


Ga.—Rome Cooperage Co. v. H. Bet- 
tis Goi, 25% Gan b2; 120 SH1632. 


Ill.—Houston v. Wendnagel, 135 Ill. 
A. 95. 


Kan.—Kansas Flour Mills Co. 
Dirks, 100 Kan. 376, 164 P 273. 


v. Smith Co; 0165 Taz 
788, 116 S 186; Bonsor v. Simon Rice 
Milling; Co., 151 La. 1094, 92 S 711. 


Miss.—Sussman v. Sea Food Co., 
127 Miss. 420, 90 S 116. 


R. I.—Secrew Mach. Products Corp. 
v. .Cutter, etc.,.Supply Co., 44 R. IL. 
409, 117 A 659. 


Vt.—Hill v. Smith, 34 Vt. 535. 


w. Va.—Fuel Distributors v. 
Payne-Baber Coal Co., 107 W. Va. 
465, 148 SH 854; News Pub. Co. v. 
Denison-Pratt Paper Co., 94 Wy. Va. 
Ee tan SE. 920 [certiorari den. 263 


Ve 


Gi. . 714 mem, 44 SCt 134 mem, 
68 L, éd. 520 mem, 265 U. S. 588 
mem, 44 SCt 634 mem, 68 LL. ed. 
1194 mem]; Wilson. v. Wiggin, 77 
W. Vast, 87 SH 92°, 

[a] Indefinite postponement.—iIf 


the time for delivery is postponed 
indefinitely, the damages should’ be 
measured by the difference between 
the contract price and the market 


“price at a reasonable time after de- 


manding performance. Paris Flour- 
ing Co. v. Imperial Cotton Milling 
Go. 2181. TS VAGR 205s) Baringerkew 
Imperial Cotton Milling Co.,--164-Hk 
A. 467; Northwestern Iron, ete., Co. 
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the parties,?> or by their acquiescence in such post- 
ponement,*® to a subsequent date, the latter is to be 
considered as the time for a comparison of values. 

If no exact time for delivery is fixed by the con- 
tract, the market price should be fixed as at a rea- 
sonable time,*? or when negotiations make it clear 
that the seller will not complete the contract,?> or 


there is a refusal to perform.®® 


Under Uniform Sales Act, providing that where 
there is an available market for the goods in ques- 
tion, the measure of damages, in the absence of 
special circumstances showing proximate damages of 
a greater amount, is the difference between the con- 
tract price and the market or current price of the 
goods at the time or times when they ought to have 
been delivered, or if no time was fixed, then at the 
time of refusal to deliver,*® it has been held that the 
section applies fully to contracts for the future de- 


vw. Hirsh, 94 (Tll.2:A, 579.) But. see 
Wichita Mill, etc., Co. v. Liberal El. 
Co., 243 Fed. 99, 155 CCA 629 (hold- 
ing that the market price at the 
time of the demand governed). 

35. Cavers El. Co. v. Droge El. 
Co., 185 Iowa 1075, 171 NW 696; 
Samuel Quint Co. v. Goodman, 168 
NYS 638; Schultz v. Glickstein, 168 
NYS 490; Scotland Neck Cotton 
Mills v. Shaw Cotton Mills, 181 N. 
C. 73, 106 SE 460; Samuel v. Black 
Lake Asbestos, ete., Co., Ltd., 48 Ont. 
L. 561, 18 OntWN 149, 58 DomLR 
270 [app dism 62 Can. S. C. 472, 63 
DomLR 617]. See Perkins v. Min- 
ford, 235 N.Y. 301, 139 NE 276. 


36. U. S.—Brevard Tannin Co. v. 
J. F. Mosser Co., 288 Fed. 725. See 
Magna Oil, etc., Co. v. White Star 
Refining Co., 280 Fed. 52 (holding, 
in an installment contract where the 
seller is in- arrears in making de- 
liveries, the damages should be as- 
certained upon the basis of the dif- 
ference between the contract price 
and the market price at a reason- 
able time for the buyer to wait for 
delivery from the time of the last 
promise); Gaunt v. Ralston Purina 
Co., 198 Fed. 60, 117 CCA 168. 


Ga.—Smith v. Callaway, 29 Ga, A. 
565, 116 SE 214 [aff 157 Ga. 727, 121 
SE 684]. 


Ill.—Hecht v. Powell, 
124; Pope Metal Co. v. 
Zine Co., 148 Ill. A. 444. 

Ky.—Louisville Packing Co. _v. 
Crain, 141 Ky. 379,132 SW 575. See 
Enterprise Mfg. Co. v. Campbell, 121 
Sw 1040. 

La.—Crescent City Mfg. Co. v. 
Slattery, 132 La. 917, 61 S 870. 


240 Tll. A. 
Sandoval 


Mo.—Fuller v. Presnell, (A.) 233 
Sw 502. 
N. Y.—R. & R. Handkerchief Co. 


v. Dix, 190 App. Div. 524, 179 NYS 
697 [rev 176 NYS 36]. 

Utah.—Teuscher v. Utah-Idaho 
Flour, ete., Co; 63.Utah %6, 221, P 
1096. 

Wash.—National Steel Car Corp. 
vy. Schwager, 124 Wash. 557, 214 P 
1049. 

Ww. Va.—Fuel Distributors v. 
Payne-Baber Coal Co'., 107 W. Va. 
465, 148 SE 854. 

Wis.—Hess v. Great Northern Pail 
Co., 175 Wis. 465, 185 NW 542. 


Fng.—Ogle v. Vane, L. R. 38 Q. 
nS Sears 

Ont.—Samuel v. Black Lake As- 
bestos, etc. Co. Ltd, 48 Ont. L. 


561, 18 OntWN 149, 58 DomLR 270 
[app dism 62 Can. 8. C. 472, 63 Dom 
LR 617]. : 

Sask.—Glenn v. Schaffer, 4 Sask. 
Tet ay Rae mer ee REN 
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livery of goods, the damages being measured by as- 
certainment of thé probable market price on the fu- 
ture date;4! also the act apples where the time for 
shipment is specified, although the time for delivery 
_is not, the latter being readily ascertainable by 
adding the period of transportation.*? 


Under Sale of Goods Act, providing that where 


there is an available market for the goods in ques- 


L. 508; 
LR 671. 

But see McDermid v. Redpath, 39 
Mich. 372 (holding that where the 
seller repeatedly promises to deliy- 
er the market value is fixed as of 
the time of the last promise). 

[a] If there is no agreement to 
extend the time of delivery the fact 
that after the time for delivery there 
are repeated demands and promises 
to deliver does not extend the time 
of delivery, and the buyer in case 
of a final refusal may recover the 
difference between the contract price 
and the market value at the agreed 
time for delivery. Norton v. Wales, 
24 N. Y. Super. 561. 


37. U. S.—Blydenburgh v. Welsh, 
3 F. Cas. -No. 1,583, Baldw. 331. 


Dees v; Burks, 120 TI1L.;A. 


Glenn v. Schaffer, 18 West 


22 


Iowa.—Brown v. Sharkey, 93 Iowa 
157, 61 NW 364. 


Kan.—York-Draper Mercantile Co. 
v. Lusk, 45 Kan. 182, 25 P 646. 


Mass.—Tirrell v. Anderson, 
Mass. 200, 138 NE 569. 


Mo.—Detroit Beef Co. v. Holstein 
Commn, Co., (A.) 223 SW 790. 


N. Y.—Langstroth v. J. C. Turner 
Cypress Lumber Co., 162 App. Div. 
818, 148 NYS (224. faff, 220°N. Y. 
706 mem, 116 NE 1057 mem]; Kipp 
v. Wiles, 5 N.' Y. Super. 585. 


Tenn.—Thompson v. Woodruff, 7 
Coldw. 401. 


388. Eskew _v. California Fruit 
Exch,., 203 Cal. 257, 263 P 804; Pow- 
ers v. Dodgson, 194 Mich. 133, 160 
NW 432, AnnCasi1918D 422; Detroit 
Beef Co. v. Holstein Commn. Col, 
CMEOS AS) eZee SV, wks Sentney 
Wholesale Grocery Co. v. Thompson, 
(Mo. A.) 216 SW_ 780. But see 
Palmer. sv. Smith (Coy, vueb, (ia, 3788) 
116 S 186 (where it was held a de- 
mand for delivery and promise to 
deliver after the expiration of the 
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time for delivery did not extend the 


time). ; 
39. U. S.—Logan v. Big Sandy 
Lumber Co., 296 Fed. 658. 


Ala.—Ward vy. Cotton Seed Prod- 
ucts Co., 1938 Ala. 101, 69 S 514, 


Ark.—Little Rock Lumber, etce., 
Co. .v.,, Boynton, 147 Ark. 19, 226 
Sw 515; Lanier vy. Little -Rock 


poner aie Co., 88 Ark. 557, 115 SW 


Cal.—-A. R. G. Bus Co. v. White 
Auto Co., 52 Cal. A. 142, 198 P 829. 

Conn.—Progressive Smelting, ete., 
Corp.’ v. “Ansonia \Ndy., €tc!, Co., 
Conn. 1238, 105 A 322. 


Ga.—Rome Cooperage Co. v. H. Bet- 
tis Co., 157 Ga. 52, 120 SE 632 (Civ. 


tion the measure of damages is prima facie to be as- 
certained by the difference between the contract 
price and the market or current price of the goods 
at the time or times when they ought to have been 
delivered, or, if no time was fixed, then at the time 
of refusal to deliver,*? it has been held that the sec- 
tion does not apply to a case where the breach is 
an anticipatory breach.*+ 

[§ 1152] (c) Place. f 
determined as of the place of delivery,*® or as of the 


The market price must be 


Code [1910] § 4131). 

Ill.—Hecht v. Powell, 240 Ill. A. 124; 
Pope Metal Co. v. Sandoval Zine Co., 
148 Ill. A. 444. 

Ky.—Royster v. Waller, 
476, 217 SW 684. 

Mo.—-Howard v. Haas, 139 Mo. A. 
591, 123 SW 1048. 

N. Y.—Sander Tilatitsky, Inc. v. 
Raymond-Ha‘dley Co., 126 Misc. 585, 
214 NYS 200; Fowler v. Gress Mfg. 
Co.,''94 Mise. 650, 158 NYS'524. 


N. C.—Epley v. Commercial Credit 
Co.,,192°N..C.661, 185 SE 776. 


an ae hae 4 v. Parry, 65 Pa. Super. 


Tex.—-Standard Rice Co. v. Garic, 
(Civ. A.) 274 SW 652. 

Wash.—Coast Fir Lumber Co. v. 
Puget Sound Mills, ete., Co., 117 
Wash. 515, 201 P 747; Sussman v. 
Gustav, "116""Wash. "275;,) 199" P2325 
R. J. Menz Lumber Co. v. McNeeley, 
te oe 223, 108 P 621, 28 LRANS 


186 Ky. 


W. Va—Duquesne Lumber Co. v. 
eet one Mfg. Co., 90 W. Va. 673, 112 


Wis.—Stark v. Burnham Bros. Brick 
Co., 176 Wis. 331, 186 NW 151; Hess 
v. Great Northern Pail Co., 175 Wis. 
465, 185 NW 542; Allen v. Wolf Riv- 
er Lumber Co., 169 Wis. 353, 172 NW 
158, 9 ALR 271. : 


Alta.—Snagproof, Ltd. v. Brody, 18 
Alta. L. 393, 69 DomLR 271, [1922] 3 
WestWkly 432 (where the buyer was 
permitted to take the market price in 
October when plaintiff was able to de- 
liver but did not do so, or in January, 
when the former was notified of the 
refusal); Rex. Fruit Co., Ltd. v. An- 
‘derson, 2 Alta. L. 361. 


40. See Uniform Sales. Act § 67 
subd 38. And see Phillips Sheet, etc., 
Co. v. Boyer, 183 Md. 119, 105 A 166; 
Continental Cotton Co. v. Mann, 117 
Misc. 280, 192 NYS 193. 


41. John Dimon Corp. v. Federal 
Sugar Refining Co., 215 App. Div. 140, 
213 NYS 106; Goldfarb v. Campe 
Corp., 99 Misc. 475, 164 NYS 583. 


42. Schopflocher v. Zimmerman, 
240 N. Y. 507, 148 NE 660. 


43. See English Sale of Goods Act: 
(1893) § 51 suba 3. 


44. Millett vy. Van Heek, [1920] 3 
K. B. 535. 


45. U. S.—Grand Tower Min. Mfg., 
ete.,Co. v. Phillips, 23: Wall, 471, 23 
L. ed. 71; Clements v. Mueller, 41 F. 
(2d) 41; Moss v. Sherburne, 11 F. 
(2a) 579 [certiorari den 273 U. S. 710 
mem, 47 SCt 100 mem, 71 L. ed. 852 
mem]; Pierson v. Iwai, 285 Fed: 773 
[aff 285 Fed. 774]; Burgie vy. Hicks, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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203 Fed. 340; Gaunt v. Ralston Puri- 
na Co., 198 Fed. 60, 117 CCA 168. 
Ala.—Dominey v. Johnson-Brown 
Co., 219. Ala. 666, 123’ S52; 
Waters-Tonge Lumber Co., 3 
182, 100 S 219; Covington Mfg. Co. v. 
Ferguson, 204 Ala. 192, 85 S 726; 
Ward v. Cotton Seed Products Co., 
193 Ala. 101, 69 S 514; Willingham 
v. Whitley, 189 Ala. 52, 66 S681; 
Cortner v. Hill, 21 Ala. A. 560, 110 S 
322; Sunny South Grain Co. v. Webb- 
Sumner Oil Co., 20 Ala, A. 311, 101 S 
2p ai v. Casey, 4 Ala. A. 518, 58 


Ariz.mMecFadden Vv. 
APIZ OL. 4 BES 2. 


Ark.—Clear Creek Oil, etc., Co. v. 
Bushmiaer, 165 Ark. 303, 264 SW 830; 
Currie v. Nation, 148 Ark. 654, 228 SW 
388; Moore v. Bennitt, 147 Ark. 216, 
227 SW 753; Allen v. Nothern, 121 
Ark. 150, 180 SW 465; Lanier v. Lit- 
tle Rock Cooperage Co., 88 Ark. 557, 
115 SW 401. 


Cal.—Jones vy. Bond, 191 Cal. 551, 
217 P-1725; as Palmas Winery,. ete. 
Cpr jv. ,Garrett,-1167), Cal.-.397,, 139). P 
1077; Dabovich v. Emeric, 12 Cal. 171; 
Filice, ete., Canning Co. v. Walton, 
95, Cali. A. 7, 271 P1096. -Gn -the, lo- 
eality); Meyer v. Sullivan, 40 Cal, A. 
Mees, LOL iPS 47. 

Conn.—Banks v. Warner, 85 Conn. 
613, 84 A 325. 


Fla.—Briggs v. Mann, 95 Fla., 31, 
116 S 2; Hart v. Marbury, 82 Fla. 317, 
OT OSS Fas Eis Siaeaes 


Ga.—Rome Cooperage Co. v. H. Bet- 
tis Co., 157 Ga. 52,-120 SE 632 (Civ. 
Code [1910] § 4131); Bush v. Addison, 
40 Ga. A. 799, 151 SE 526; Columbia 
Smelting, -ete., Works v. Dexter, 31 
Ga. A. 627, 121 SE 844; Hagan Gro- 
cery Co. v. Nobles, 26 Ga, A. 394,'106 
SE 807; Twin City Lumber Co. v. 
Daniels, 22 Ga. A. 578, 96 SE 437. See 
Smith v. Callaway, 29 Ga. A. 565, 116 
SE 214 [aff 157 Ga. 727, 121 SE 684]. 


Ida.—Snook v. Olinger, 36 Ida. 423, 
Add Pr559. 


Tll.— Capen v., De Steigler Glass 
Co., 105 Ill. 185; Black Diamond Fuel 
Co. v. Illinois Fuel, etc., Co.,,219 Ill. 
A. 150; Staackman v. Cary, 197 Ill. A. 
601; North Shore Lumber Co. v. South 
Side Lumber Co., 176 Ill. A. 96; Smith 
y. Olis Co., 156 Ill. A. 508. ; 


Ind.—Vickery v. McCormick, 117 
Ind. 594, 20 NE 495; Ladoga Canning 
Co. v. Corydon Canning Co., 52 Ind. A. 
23, 98 NE 849. 


Iowa.—Brown v. Sharkey, 93 Iowa 
157, 61 NW 364. See Meyer v. Wheel- 
er, 65 Iowa 390, 21 NW 692 (recog: 
nizing rule). 

Kan.—Brumley v. Thompson, 106 
Kan. 67, 186 P 986; Wallingford v. 
Bushton Grain, etc., Co., 100 Kan. 207, 
164 P 275. 


Ky.—King v. Herbert Bauman Lum- 
ber Co., 223 Ky. 782, 4 SW (2d) 699; 
Wider v. Florsheim Shoe Co., 209 
Ky. 509, 273 SW 60; Log Mountain 
Coal Co. v. White Oak Coal Co., 177 
Ky. 166, 197 SW 659; Woerman v. 
McKinney-Guedry Co., 174 Ky. 521, 
192 SW 684; Log Mountain Coal Co. 
vy. White Oak Coal Co., 163 Ky. 842, 
174 SW 721; Acme Mills, etc., Co. v. 
141 Ky. 718, 1383 SW 784; 
Bucyrus Hay, ete., Co. v. Cincinnati 
Grain Co., 119 SW 182; Bolinger v. 
Alter, 9 Ky. Op. 301. 


La.—Mutual Rice Co. v. Star Bot- 
tling Works, 168 La. 159, 111 S 661; 
Burglass v. J. C. Healy Co., 159 la. 
393, 105 S 384; Garrison v. Sherill 
Hardwood Lumber Co., 156 La. 147, 
100 S 253; National Wholesale Gro- 
cery. Co. v. Simon Rice Milling Co., 
152 La. 1, 92 S 718; Bonsor v. Simon 
Rice Milling Co., 151 La. 1094, 92 S 
711; Crescent Furniture, etc., Co. v. 
Klump, 4 La. A. 585. 


Me.—Hoyt v. Hasler, 126 Me. 389, 


Shanley, 16 


-hardt, 143 NYS 1098; 
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138 A 6893; Cohen v. Morneault, 120 
Me. 358, 114 A 307; Furlong v. Pol- 
leys, 30 Me. 491, 50 AmD 635. 


Md.—Sullivan v. Boswell, 122 Md. 
539, 89 A 940. 


Mass.—Ozzola v. Musolino, 225 
Mass. 512, 114 NE 733; Hanson v. 
Wittenberg, 205 Mass. 319, 91 NE 383. 


Mich.—Solomon y. Richardson, 207 
Mich. 415, 174 NW 125; Galinski v. 
Thomas, 178 Mich. 589, 146 NW 191. 


* Minn.—Dreyer Commn. Co. v. Fru- 
ey Co., 148 Minn. 443, 182 NW 


Miss.—Stoner v. Blocton Export 
Coal Co., 185 Miss, 390, 100 S 5; Jur- 
gens v. Westerbeek, 99 S 271; Cobb 
v. Cole, 129 Miss. 46, 91 S 705; Eaves 
OR tit etc., Co., 95 Miss. 607, 49 S 


Mo.—Milne Lumber Co. v. Richey, 
(A.) 263 SW 863; Riddle v. Castner, 
202 Mo. A. 584, 209 SW 127; Nation- 
al Warehouse, etc., Co. v. Toomey, 144 
Mo. A. 516, 129 SW 423 [op adopted 
160 Mo. A. 622, 140 SW 1196]. 


Mont.—Montana Livestock, ete., Co. 
v. Stewart, 58 Mont. 221, 190 P 985. 


Nebr.—Fahey v. Updike El. Co., 102 
Nebr. 249, 166 NW 622. : 


N. H.— Bailey v. Shaw, 24 N. H. 297, 
ee AmD 241; Stevens v. Lyford, 7 N. 
. 360. 


N. J.—vU. S. Commercial 
Joachimstahl, (Sup.) 72 A 46. 


N. Y.—Seaver v. Lindsay Light Co., 
233 N. Y. 273, 135 NE 329; Orester v. 
Dayton Rubber: Mfg. Co., 228 N. Y. 
134, 126 NE 510; Penick v. Helvetia 
Commercial Co., 212 App. Div. 519, 209 
NYS 202 (holding in c. i. f. contract 
that point of shipment is place of de- 
livery); Disch v. National Surety Co., 
203 App. Div. 723, 196 NYS 833; Her- 
nandez v. Brookdale Mills, 201 App. 
Div. 325, 194 NYS 283; Standard Cas- 
ing Co., Inc. v. California Casing Co., 
Inc., 197 App. Div. 187, 188 NYS 358 
[rev 233 N. Y. 413, 1385 NE 834, as 
to where place of delivery was in f. 
o. b, sale]; Varagnola v. Partola Mfg. 
Co., 189 App. Div. 234, 178 NYS 428; 
Woodland Lumber, ete., Co. v. Bar- 
nett, 185 App. Div. 572, 173 NYS 4; 
Langstroth v. J. C. Turner Cypress 
Lumber Co., 162 App. Div. 818, 148 
NYS 224 [aff 220 N. Y. 706 mem, 116 
NE 1057 mem]; International Paper 
Co v. Rockefeller, 161 App. Div. 180, 
146 NYS 3871; Rice v. Manley, 5 
‘tnomps. & C. 14; L. B. Foster Co. v. 
Koppel Industrial Car, etc., Co., 127 
Mise. 51, 215 NYS 214; Sander Tilat- 
itsky, Inc. v. Raymond-Hadley Co., 
126 Misc. 585, 214 NYS 200; Fowler 
v. Gress Mfg. Co., 94 Misc. 650, 158 
NYS 524; Dunlevie v. Spangenberg, 
66 Misc. 354, 121 NYS 299; Goldman 
v. Gartner Ribbon Co., 175 NYS 795; 
De Greeff v. Franco-American Chemi- 
cal Co., 174 NYS 70; Mandel v. Stein- 
Diamond Mills 
Paper Co. v. Independent Peerless 
Pattern Co., 121 NYS 1108. 


N. C.—Gaston Farmers’ Warehouse 
Co. v. American Agricultural Chem- 
ical Cosme Od INamO.k DOD, ot eau o's 
Winborne v. Fulton Bag, etc., Mills, 
171 N. C. 62, 87 SH 953; Berbarry v. 
Tombacher, 162 N. C. 497, 77 SE 412; 
Amerviean Lumber Co. v. Quiett Mfg. 
Co., 162 N. C. 395, 78 SH 284. 


N. D.—O. J. Barnes Co. v. Sheger- 
ud, 438 N. D. 279, 173 NW 950 (Comp. 
L. (£191317 §§) 7146,'7153,; 7178). 


Okl.—Gustafson v. Bell Oil, ete., 
Co; LOGMOKT 2229) 233° P7083" Wi. Ts 
Ferguson Lumber Co. v. Hiawatha 
Lumber Co., 105 Okl. 1938, 282 P 67; 
Bower-Venus Grain Co. v. Smith, 84 
Okl. 105, 204 P 265. 

Or.—Duncan Lumber Co. v. Willapa 
Lumber Co., 98 Or. 386, 182 P 172, 183 
P 476. 

Pa.—Delmont Gas Coal Co. v. Dia- 
mond Alkali Co., 275 Pa.’535, 119 A 


Coy ve 
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710; Iron Trade Products Co. v. Wil- 
koff Co., 272 Pa. 172, 116 A 150; Se- 
ward v. Pennsylvania Salt Mfg. Co., 
266 Pa. 457,109 A 617; Thomas Raby, . 
Inc. vy. Ward-Meehan Co., 261 Pa. 468, 
104 A 750; Honesdale Ice Co. v. Lake 
Lodore: Impr,  Co., 232 Pa. 293 
81 A 306; Kountz v. Kirkpatrick, 72 
Pa. 376, 18 AmR 687; Seward v. Penn- 
Sylvania Salt Mfg. Co., 78 Pa. Super. 
ny Welty v. Parry, 65 Pa. Super. 
S. C.—Union Bleaching, etc., Co. v- 
Barker Fuel Co., 124 S. C. 458, 117 
SE 735; Clinton Oil, etc., Co. v. Car- 
penter, 113 S. C. 10, 101 SE 47. 


Tex.—Casey v. Camp, (Civ. A.) 280 


SW 266; Willits v. Houston Pack- 
ing- Co., (Civ. A.) 268 SW 237;. Eu- 
reka Producing Co. v. Hoyt, (Civ. 


A.) 266 SW 203; Barnes v. Early- 
Foster Co., (Civ. A.) 228 SW 248; 
Early-Foster Co. v. Burnett, (Civ. 
A.) 224 SW 316; J. M. Radford Gro- 
cery Co. v. Jamison, (Civ. A.) 221 
SW 998; Hallam v. Duckworth, (Civ. 
A.) 209 SW 222; Planters’. Oil Co. 
Vor Grésham,)) (Civ.! A. ). 202. Siwwes lear 
San Angelo Cotton Oil Co. v. Hous- 
ton County Oil Mill, etce., Co., (Civ. 
A.) 185 SW 887; Terrell v. Proctor, 
(Civ. A.) 172 SW 996; Cocke v. Big 
Muddy Coal, ete., Co., (Civ. A.) 155 
SW 1019; Ajax-Grieb Rubber Co. v. 
Byars, (Civ. A.) 153 SW 921; Gib- 
bens v. Hart, (Civ. A.) 117 SW 168; 
Woldert Grocery Co. v. Veltman, 
(Civ. A.) 83 SW 224. 


Utah.—California Pine Box, etc, 
Co. v. Wasatch Orchard Co., 39 Utah 
WAS me ba iy eal 220s 


Va.—-Hopkins v. Le Cato, 142 Va. 
769, 128 SE 55; Richmond Leather 
Mfg. Co. v. Fawcett, 130 Va. 484, 
107 SE 800. : 

Wash.—Keen. v. Swanson, 129 
Wash. 269, 224 P 574; Meyer Bros. 
Drug Co. v. Callison, 120 Wash. 378, 
207, Pe: 6835, Stimson “Nally i@o.meve 
Rogers, Mylorie Lumber Co., 115 
Wash. 589, 197 P 919; Marden, Orth 
& Hastings. Corp. v. Trans-Pacific 


Corp., 109° Wash: 296, 186 P-Vss4? 
Saye v. Vogel, 52 Wash. 571, 100 


W. Va.—Reiser v. Lawrence, 96 W. 


Va. 82, 123 SE 451; Brooke Coun- 
ty7jCt)» vic Ul. Se hRidelity,.-ietcsyiCox, 
95 W. Va. 439, 121 SE 422; Duquesne 


Lumber Co. v. Keystone Mfg. Co., 
90 W. Va. 673, 112 SH 219; HBlias 
v. Boone Timber. Co., 85 W. Va. 508, 
102 SE 488; Wilson v. Wiggin, 77 
W. Va. 1, 87 SE 92. 


Wis.—Scharamelli Vv. Courteen 
Seed Co., 194 Wis. 520, 217 NW 298; 
Pope Metals Co. v. Sadek, 149 Wis. 
394, 135 NW 851; Everett First Nat. 
Bank v. Snell, 144 Wis. 433, 129 NW 
668; Southern Flour, etc., Co. v. Mc-' 
Geehan, 144. Wis. 130, 128 NW 879; 


Malueg v. Hatten Lumber Co., 140 
Wis. 381, 122 NW 1057. See Rhine- 
lander Paper Co. v. Bushman, 181 


Wis. 421, 195 NW 325. 


Eng.—Rodocanachi vy. Milburn, 18 
ORB Din 60s 


Alta.—Rex Fruit Co. Ltd. v. An- 
derson, 2 Alta. L. 361. 


See Hasell v. Bagot, Shakes & 
Lewis, Ltd., 18 Austr. C. L. R. 374. 


But see Schrader v. Robson Leath- 
er Co., 3 OntWN 962, 3 DomLR 838 
(where there was a much better mar- 
ket at the point of shipment). 


[a] Place of delivery.—‘‘The 
words ‘place of delivery’ in the rule, 
mean the place where title passes. 
If the goods are to be shipped by 
earrier, this will be the place at 
which they are delivered to the car- 
rier. If there is no local market 
at that place, the words have been 
enlarged to include places in the 
same vicinity where there is a mar- 
ket; allowance being made _ for 
freight.’ Setton v. Eberle-Albrecht . 
Flour Co., 258 Fed. 905, 907. 
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place of breach*® provided the goods have a market 
price at such place,*” and unless the parties have 
If there is no market 
price at the place of delivery the true value may 
be shown by the best evidence possible.*® 
price at the nearest available market,®°° or at the 


intended a different market.*§ 


46. Levinson Shoe Mfg. Co. v. 
Juvenile Shoe Co., (Mo. A.) 258 SW 
ae Mayo v. J. L. Price Brokerage 

(Mow A, nh 218>-S Weg 82 OneG, 
Bigke Co. v. Smith, 147 Va. 960, 133 
SE 685; Elias v. Boone Timber Co., 
85 W. Va. 508, 102 SE 488; Page 
Woven Wire Fence Co. v. Stauden- 
mayer, 174 Wis. 154, 182 NW 746. 

47. Grand Tower Min., etc., Co. v. 
Phillips, 23 Wall. (U. S»)-.471, 23 Le 
ed. 71; Tuttle-Chapman Coal Co. v. 
Coaldale Fuel Co., 136 Iowa 382, 113 
NW 827; Steinlein v. S. Blaisdell, 
Jr., Co., (Tex. Civ. A.) 44 SW 200. 
See Rex Fruit Co., Ltd. v. Anderson, 
2 Alta. L. 361. 


[a] Goods not kept in stock.— 
There may be a market value of 
a particular commodity at a particu- 
lar place, where it is to be deliv- 
ered after sale, whether it is kept 
there constantly in stock for sale 
or not. Coxe v. Anoka Waterworks, 
ete., Co., 91 Minn. '50,. 97 NW. 459. 


48, Anal) Maria = Sugari: ‘Co; <v. 
Quinones, 251 Fed. 499, 163 CCA 493 
[certiorari granted 248 U. S. 555 
mem, 39 SCt 11 mem, 63 L. ed. 419 
mem, and aff 254 U. S. 245, 41 SCt 
110, 65 L. ed. 246]; Woerman_  v. 
McKinney-Guedry Co., 174 Ky. 521, 
192 SW 684; Campbellsville Lumber 
Co. v. Bradlee, 96 Ky. 494, 29 SW 
313, 16° KyL 572; Rice v. Manley, 
4 Hun 492, 5 Thomps. & C. 14 [rev 
on. other grounds 66 N. Y. 82, 23 
AmR 30]. 

[a] Goods bought for resale.— 
SMXCeDtIONS 7. 7. arise when _ it 
is shown to be in the contempla- 
tion of the parties that the goods 
are purchased for the purpose of a 
resale at a designated place, and 
there is no market at which simi- 
lar goods can be purchased for trans- 
portation to that place, when the 
measure of damages for a failure 
to deliver the goods will be the dif- 
ference between the contract price 
and the market price at the place 
of the resale, less the costs of trans- 
portation; or the profits, which the 
purchaser would have realized from 
a resale of the goods, if with rea- 
sonable diligence he is unable to se- 
cure other goods in their place.” 
Woerman v. McKinney-Guedry Co., 
174. Ky. 521, 192 SW 684. See al- 
so Louis Cook Mfg. Co. v. Randall, 
62 Iowa 244, 17 NW 507. 


49. Woerman v. McKinney-Guedry 
Co;, 174 Ky. 521, 192 SW 684; Gray 
v. Cooper, 217 Mo. A. 592, 274 SW 
941; Rice v. Manley, 4 Hun 492, 5 
MRAOMDS:. .dce (C.0% V4 other 
grounds CGrNGE Yar San eek eAiiey ane Onn 
Steinlein v. S. Blaisdell, JERLOOR (Tex. 
Civ. A.) 44 SW 200. 


[a] “Evidence of the price in oth- 
er controlling markets would be ma- 
terial, not for the purpose of estab- 
lishing a market price at the lat- 
ter place, but for the purpose of 
showing the market value at the 
place of delivery.” | National Ware- 
house, ete., Co. v. Toomey, 144 Mo. 
A. 516, 522, 129 SW 423 [op adopted 
160 Mo. A. 622, 140 SW 1196]. , 

50. U. S.—Grand Tower Min., etc., 
Go. v. Phillips, 28 Wall. 471, 28 L. 
ed. 71; Moss v. Sherburne, 11 F. (2d) 
579 [certiorari den 273 U. S. :710 
mem, 47 SCt 100 mem, 71 L. ed. 
- 852 mem]. 

Ala.—Johnson y. Allen, 78 Ala. 387, 
56 AmR ‘34. 


Ariz.imMcFadden v. Shanley, 16 


SALES 


So the 


Ariz. 91, 141. P 732. 


Ark.—Clear Creek Oil, etc., Co. v. 
Bushmiaer, 165 Ark. 303, 264 SW 830; 

‘an Nothern, 121 Ark. 150, 180 
SW 465. 

Cal.—Alaska Salmon Co. v. Stand- 
ard Box Co., 158) Cal,,567, 112 P 454 
(holding the provision for the pur- 
chase of property in the nearest mar- 
ket is designed wholly for the protec- 
tion of the vendor in default, and 
where, as here, it is shown the dam- 
ages were decreased, it will not be 
said the purchase was in violation of 
law); Fairchild-Gilmore-Wilton Co. 
v. Southern Refining Co., 158 Cal. 264, 
110 P 951; Dabovich v. Emeric, 12 
Cal. 171; Sun-Maid Raisin Growers 
v. Mosesian, 90 Cal. A. 1, 265 P 828. 

Ga.—Hardwood Lumber Co. vv. 
Adam, 134 Ga. 821, 68 SE 725, 32 LRA 
NS 192; Twin City Lumber Co. v. 
Daniels, 22 Ga. A. 578, 96 SE 437. 

Ill.—Capen v. De Steigler Glass Co., 
105 Ill. 185; North Shore Lumber 
sora South Side Lumber Co., 176 Ill. 


Ind.—Vickery v. McCormick, 117 
Ind. 594, 20 NE 495. 

Kan.—Capper v. Manufacturers’ 
Paper, Co., 86 Kan. 355,21215P, 519. 


Me.—Furlong v. Polleys, 30 Me. 491, 
50 AmD 635. 


Mass.—National Coal Tar Co. v. 
Malden, etc., Gaslight Co., 189 Mass. 
234, 75 NE 625. 


Mich.—Solomon v. Richardson, 207 
Mich. 415,,174 NW 125 

Minn.—Coxe v. Anoka Waterworks, 
ete., Co., 87 Minn. 56, 91 NW 265. 


Mo.—Yontz v. McVean, 202 Mo. A. 
377, 217 SW 1000; Cobb'v. Whitsett, 
51 Mo. A. 146. 


N. J.—U. S. Commercial Co. v. Joa- 
chimstahl, (Sup.) 72 A 46. 

N. Y.—Stuart v. Spitzer, 124 Misc. 
862, 208 NYS 762 [aff 126 Misc. 354, 
213 NYS 246]. 

Okl.—Doyle-Kidd Dry Goods Co. v. 
Ingram, 110. Okl. 38, 236 P 373. Gus- 
tafson v. Bell Oil, ete., Co., 106 Okl. 
229, 233 P 708; W. T. Ferguson Lum- 
ber Co. v. Hiawatha Lumber Co., 105 
OK). 193, 232 P67. 


Pa.——Mindlin v. O’Boyle, 283 Pa. 352, 
129 A 81; Mindlin vy. O’ Boyle, 21S) ba. 


°212, 122 ‘A 294. 


S. C.—Clinton Oil, ete., Co. v. Car- 
penter, 113. S. C. 10, 101 SE 47. 


Tex.—Barnes v. Early-Foster Co., 
(Civ. A.) 228 SW 248; Harness v. 
Luttrall, (Civ. A.) 225 Sw 810; Ter- 
rell v. Proctor, (Civ. A.) 172 SW 996; 
Houston Ice, etc., Co. v. Tiemer, (Civ. 
A.) 1389 SW 992; Woldert Grocery Co. 
v. Veltman, (Civ. A.) 88 SW 224. 


Va.—Nottingham Coal, ete., Co. v 
Preas, 102 Va. 820, 47 SE 823. 


W. Va.—News Pub. Co. v. Denison 
Pratt. Paper: Co;, 94. W. Va., 236, 117 
SE 920° [certiorari den 263 U. S. 714 
mem, 44 SCt 134 mem, 68 L. ed. 520 
mem, 265 U. S. 588 mem, 44 SCt 634 
mem, 68 L. ed. 1194 mem]; Elias v. 
Boone Timber Co., 85 W. Va. 508, 102 
SE 488. 


Alta.~-Rex Fruit Co., 
derson, 2 Alta. L. 361. 

51. Zimmermann v. Timmermann, 
193 N. Y. 486, 86 NE 540; Union 
Bleaching, etc., Co. v. Barker Fuel 
Co:, 124 S. C. 458,:117 SE -735. 


52. Gaunt v. Ralston Purina Co., 


Ltd. v, An- 


[§ 1152 


most available market,®! or most accessible market,°” 
or nearest. convenient market,** or at a neighboring®# 
or customary market,°® or other proper markets®® 
may be taken as the basis, allowance being made for 
transportation charges.°” 
and place of destination are different, the market 


If the place of delivery 


198 Fed. 60, 117 CCA 168. 


53. Marshall v. Clark, 78 Conn. 9, 
60 A 741, 112 AmSR 84. 

54 Steinlein v. S. Blaisdell, 
Co., (Civ. A.) 44'SW 200. 

55. Gourley v. American Hardwood 
eves Co., 185 Mo. A. 360, 170 SW 

fa] ‘fhe proper market would be 
the customary market; that most 
available and advantageous; not nec- 
essarily the shorter in miles, but the 
best, most available market, the near- 
est controlling, usual market for this 
class of lumber, and where it could 
have been obtained, taking into con- 
sideration also the freight rates and 
the capacity of the market. It was 
not its geographical distance from the 
place of delivery that would neces- 
sarily control.’ Gourley v. American 
Hardwood Lumber Co., 185 Mo. A. 360, 
371, 170 SW 339. 


56. Cal.—Dabovich vy. 
Calrewilate 

Iowa.—Tuttle-Chapman Coal Co. v. 
Coaldale Fuel Co., 136 Iowa 382, 113 
NW 827. 


Ky.—Woerman v. McKinney-Guedry 
Co., 174 Ky. 521, 192 SW 684; Log 
Mountain Coal Co. v. White Oak Coal 
Conll6s “Key aiS42esl7ae Siw V2: 


Me.—Berry v. Dwinel, 44 Me. 255. 


Mass.—La France v. DeSautels, 225 
Mass. 324, 11y! NE 312. 


Nebr.—Graham vy. Frazier, 
90, 68 NW 367. 
Sans H.—Stevens v. Lyford, 7 N. H. 
N. Y.—O’Gara v. Ellsworth, 85 App. 
Div. 216, 83 NYS 120; Rice v. Manley, 
5 Thomps. & C. 14; Fowler v. Gress 
Mfg. Co., 94 Misc. 650, 158 NYS 524. 


W. Va.—Reiser v. Lawrence, 96 W. 
Va. 82, 123 SE 451. 


[a] Places which may be resorted 
to: (1) “Place of manufacture or oth- 
er source.”” Hasell v. Bagot, Shakes 
& Lewis, Ltd., 13 Austr. C. L. R. 374, 


Jr:, 


Emeric, 12 


49 Nebr. 


381. (2) “Where they can be pro- 
cured ,on the most advantageous 
terms.” Vickery v. McCormick, 117 


Ind. an 598,.20.NB 495. (3) “Mar- 
Ket elsewhere at which tires in the 
quantity desired . - could be 
freely purchased,” Orester v. Day- 
ton Rubber Mfg. Co., 228 N. Y. 134, 
138, 126 NE 510. (4) “Next most fa- 
vorable market.” International Pa- 
per Co. v. Rockefeller, 161 App. Div. 
180, 146 NYS 3715 3725 “()e <Open 
market.” Shore Lumber Co. v. Amer- 
ican Lumber, etc., Co., 28 Ga. A. 135, 
97 SE 667. (6) ‘In case where the 
country-wide value of a commodity 
is based on its market value in New 
York City, such value, less the cost 
of transportation, is accepted as its 
market value.” Mindlin v. O’Boyle, 
278 Pa. 212, 216, 122 A 294, 


57. Ark.—Clear-Creek Oil, ete., Co. 
Pee hin ee 165 Ark. 303, 264° SW. 


Ga.—Twin City Lumber Co. v. Dan- 
iels, 22 Ga. A. 578, 96 SE -437. 


Ill.—Capen v. De Steigler Glass Co., 
105 Ill. 185; North Shore Lumber Co. 
nes South Side Lumber Co., 176 Ill. A. 

Ind.—Vickery v. McCormick, 117 
Ind. 594, 20 NE 495, 

Ky.—Woerman y. McKinney-Gue- 
ary Cos b74 Keys 52155 525,22292" Swi 
684; Log Mountain Coal Co. v 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1152-1153] ; 


price at the destination less the cost of transporta- 
tion may be resorted to.®§ 


[§ 1153] (da) Quantity on Which Damages Com- 
puted.*°® Although the contract fixes a minimum 
and maximum limit as to quantity, if the option is 
with the buyer, he may recover for goods ordered but 
not delivered above the minimum limit;®°® but if 
the buyer does not avail himself of the option by 
ordering more than the minimum amount, he cannot 
recover damages for the seller’s failure to deliver 
the maximum amount.*! If the option is with the 
seller, the damages should be determined on the 
minimum amount to be furnished under the con- 
tract,°? although deliveries of intermediate amounts 
were made during the first period of the contract.®* 
Where a part of the goods is delivered, the measure 
of damages as to the part undelivered is the differ- 
ence between the contract price and the market value 
of such part;®* and where delivery is to be made 
in monthly installments, in measuring damages, if 
the market price is fluctuating and the delivery in 
each month is inadequate, a delivery in any month 
will not be applied to the deficiency of the previous 
month but on the quantity agreed on for the month 


White Oak Coal Co., 163 Ky. 842, 174 


SALES 


Co., 54 Wis. 619, 12 NW 49. 
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in which it was delivered.°® Where a contract to 
deliver several varieties of goods is entire, it has 
been held that the buyer’s damages for nondelivery 
is not restricted as for a failure to deliver only one 
variety.°* If no fixed quantity of goods is con- 
tracted for, but the purchase is of a “car-load,” dam- 
ages should be computed on the amount usually con- 
tained in an ordinary car.°* 

Growing crops. Upon a breach of a contract to 
deliver crops growing at a certain place, the buyers’ 
damages are limited to such as they sustained by 
the seller’s failure to deliver such crops as were 
growing at that place at the time the contract was 
made.®’ Where there is an anticipatory breach of 
a contract for the sale of the season’s production, 
and the action is commenced before, but tried after, 
the quantity is known, it has been held that the dam- 
ages will be confined to the known amount, not ex- 
ceeding the contract estimate.®® 


Net deficit. Where several different grades of 
lumber are contracted for, and there is a delivery of 
a large overplus of one grade and deficits in the 
others, which overplus is accepted, it has been held 
that damages will be given only for the net deficit.7° 


Mont. 81, 155 P 974. 


SW 721, 723 Ont.—Hendrie v. Neelon, 12 Ont. A.]_ N. Y.—Bigler v. Hall, 54 N. Y. 167; 
Me. —Furlong v. Polleys, 30 Me. 491, ] 41. Leavenworth v. Packer, 52 Barb. 132; 

50 AmD 635. See Hewson-Herzog Supply Co. v.|Fishell v. Winans, 388 Barb. 228; 
Mass.—National Coal Tar Co. v.} Minnesota Brick Co., 55 Minn. 530, 57 | Hencken, etc., Co. v. Rosenwasser, 168 

Malden, etc., Gaslight Co., 189 Mass. | NW 129.: NYS 1097. 

234, 75 NE 625 [a] Where seller ships goods to 65. Gallun v. Seymour, 76 Wis. 251, 
Mich. Sesh ee v. Richardson, 207| wrong destination the measure of | 45 NW 115. 

Mich. 415, ae NW 125. damages is the difference between the 66. Wausau Canning Co. v. Wood- 


N. J.—U. S. Commercial Co. v. 
Joachimstahl, (Sup.) 72 A 46. 


N. Y.—Orester v. Dayton Rubber 
Mfg. Co., 228 N. Y. 134, 126 NE 510. 

Okl1.—W. TT. Ferguson Lumber Co. 
v. Hiawatha Lumber Co., 105 Okl. 193, 
Zee 67. 

Ss. C.—Clinton Oil, etc., Co. v. Car- 
aro 13S. Ol Opel Ol SH 476 

ex.—Barnes v. Early-Foster Co., 

(cn. A.) 228 SW 248; Houston Ice, 
€te,, Cov. TLiemer, (Civ. A.) 139 SW 
992: Steinlein v. S. Blaisdell, Jr., Co., 
(Civ. A.) 44 SW 200. 


W. Va.—Reiser v. Lawrence, 96:‘W. 
Va. 82, 123 SE 451; Elias v. Boone 
Timber Co., 85 W. Va. 508, 102 SE 488. 


Austr.—Hasell v. Bagot, Shakes & 
Lewis, Ltd., 13 Austr. C. L. R. 374. 


See also cases supra notes 50-56. 


[a] Transportation cost excessive. 
—Where the goods are obtainable at 
another market, but their transporta- 
tion to the place of delivery would be 
three times the cost of the goods, the 
rule will not be applied, and the buy- 
er will be allowed tosrecover the net 
profit he would have made had the 
contract been completed. Equitable 
Gas-Light Co. v. Baltimore Coal-Tar, 
eter CO OCoEM Gd. 73,,.0 A108, 


58. Iowa:—Louis Cook Mfg. Co. v. 
Randall, 62 Iowa 244, 17 NW 507. 


Ky.—Woerman v. McKinney-Gue- 
dry Co., 174 Ky. 521, 192 SW_ 684; 
Campbellsville Lumber Co. v. Brad- 
pe 96 Ky. 494, 29 SW 313, 16 KyL 
572. 

Mo.—Vanstone v. Hopkins, 49 Mo. 
A. 386. - 

Nebr.—McCormick Harvesting 
Mach. Co. v. Jensen, 29 Nebr. 102, 45 
NW 160. 

Or.—Hockersmith v. Hanley, 29 Or. 
27, 44 P 497. 

Wis.—Cockburn v. Ashland Lumber 
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market value at such place and the 
place to which they should have been 
shipped and the difference in freight. 
Wilbur Lumber Co. v. Oberbeck Bros. 
Mfg. Co., 96 Wis. 388, 71 NW 605. 


59. Quality on which market val- 
ue will be fixed see supra § 1150. 


Prorating by seller among his con- 
tracts see supra § 374 


60. Connersville Wagon Co. v. Mc- 
Farlan Carriage Co., 166 Ind. 123, 76 
NE 294, 3 LRANS 709. See also A. H. 
Andrews Co. v. Lautenschlager, 191 
Ill. A. 543. 


61. Mente v. Kaplan, 146 La. 678, 
83 S 895. 

62. Bagby v. Straub, 105 Kan. 382, 
184 P 716; Dierks Lumber, etc., Co. 
v. Duncan Shingle, etc., Co., (Mo. A.) 
234 SW 362; American Hardwood 
Lumber Co. v. Dent, 151 Mo. A. 614, 
132 SW 320 [op adopted 164 Mo. A. 
442, 144 SW 1198]; Russell v. Ygle- 
sias, 205 App. Div. 868, 198 NYS 176. 
See also Frank Trenkhorst Mfg. Co. 
v. Peter, 182 Ill. A. 160. 


[a] ZIllustration.—Where a _ con- 
tract required delivery of one thou- 
sand bags of coffee, with a permissible 
leeway of ten per cent, and defendant 
delivered two hundr ed fifty-six bags, 
damages should be based on the fail- 
ure to deliver the remaining six hun- 
dred forty-four bags. Russell v. 
Yglesias, 205 App: Div. 868, 198 NYS 
Gs 

63. Bagby v. Straub, 105 Kan. 382, 
184 P 716. 


64. U. S.—Burgie v. 
Fed. 340. 


Ga.—Smith v. Harrison, 26 Ga. A. 
$25, 106 SE 192. 


Iowa.—New England Syndicate v. 
Cutler, 162 Iowa 246, 143 NW 1095. 


Mich.—Pittsburgh Coal Co. v. 
Northy, 158 Mich. 530, 123 NW 47. 


Mont.—Pritchett v. Jenkins, 52 
*By FRANCIS J. LUDES (§§ 1153-1157). 


Hicks, 203 


ruff, 189 Wis. 184, 207 NW 421, 44 
ALR 435. 
[a] -Illustration.—Where a buyer 


entered into a contract with the seller 
for the sale of three varieties of seed 
peas which were to be grown by the 
seller and the seller failed to plant 
sufficient seed to produce all the seed 
peas of one variety contracted for 
and the crop of this variety was al- 
most a total failure, whereupon the 
seller offered the buyer a proportion- . 
ate amount of this variety and a full 
delivery of the other two varieties 
upon a condition not contained in the 
contract which the buyer refused, it 
was held that the contract was en- 
tire and that the lower court erred in 
restricting the damages to the loss 
sustained by the failure to deliver one 
variety only. Wausau Canning Co. v. 
Woodruff, 189 Wis. 184, 207 NW 421, 
44 ALR 485. 


67. Covington Mfg. Co. v. Fergu- 
son, 204 Ala. 192, 85 S 726; Thomp- 
son v. Strong, 199 Ala. 237 74 S34 
[quot Cyc]; Ward vy. Cotton Seed 
Products Co., 193 Ala. 101,106, 69 S 
514 [quot Cyc]; Seefeld v. Thacker, 
93 Wis. 518, 67 NW 1142. 


68. Eure v. Sabiston, 195 Fed. 721, 
PLS CCAS 5 Ia: 


69. Cron v. Chelan Packing Co., 158 
Wash. 167, 290 P 999. 


70. Crescent City Mfg. Co. v. Slat- 
tery, 132 La. 917; 61'S 870. 


[a] Ascertainment of net deficit.— 
The net deficit, where there is a de- 
livery of a large overplus of one grade 
of goods and deficits in the others, 
will be determined by deducting from 
the gross deficit the overplus accept- 
ed, and the remainder thus ascer- 
tained will be attributed to the oth- 
er grades in proportion to the actual 
deficit in each. Crescent City Mfg. 
Co. v. Slattery, 132 La. 917, 61 S 870. 


. 
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Allowance for waste. A seller is not entitled, in 
an action by the buyer for failure to deliver, to re- 
duce the damages on the theory that there would 
be a certain amount of waste included in the pack- 
ages." 

[§ 1154] (e) Continuing Contracts. Where the 
delivery of the goods is to be made in installments, 
the general rule’? applies to each installment not 
delivered.7* Damages are, however, properly as- 


sessed for the full period covered by the contract ;"*' 


and if the contract was renewed by notice as pro- 
vided therein, on the refusal of the seller to deliver 
after the renewal, the buyer may recover damages 
for the whole of the second period.*® 


[§ 1155] (6) Effect of Payment of Price. In 
some cases it has been held that the rule of damages 
for breach of contract in failing to deliver goods is 
not affected by the fact that the price has been paid 
in advanee,?® and that the measure of damages 
should be based upon the value of the goods at the 
time of the breach,** with interest.** But in other 
eases it has been held that where the price is paid 
in advance the general rule does not apply,’® and 
that the measure of damages is the highest market 


71. Wellman v. O’Connor-Martin 
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price between the date of the breach and the com- 
mencement of the action,’® or between the breach 
and the time of the trial,8+ or between the date of 
the purchase and the trial of the case,*? unless there 
has been an unreasonable delay in regard to the 
institution®® or prosecution of the action,** or there 
are other special circumstances which would make 
such measure of damages inequitable and unjust.®? . 


Price partly paid. Upon the failure of the seller 
to deliver property, the price of which has not been 
fully paid in advance, the buyer may recover the 
excess of the value of the property to him over the 
amount due to the seller if the contract had been 
fulfilled.§°® 


Market price less than contract price. Where part 
of the purchase price hag been paid in advance and 
the market price is less thai the contract price at 
the time of the breach, it has been held that the rule 
of damages is the monéy advanced, with interest.** 

[§ 1156] (7) Purchase or Manufacture of Other 
Goods and Duty To Purchase.*® On a failure of the 
seller to deliver the goods, the buyer may, within a 
reasonable time,®® purchase the goods elsewhere, and 
the measure of damages will be the difference be- 


A.) 163 SW 592; San Antonio, etc., 


Co., 178 Mich. 682, 146 NW 289. 
72. See supra § 1146. 


‘73. Log Mountain Coal , Co. 
White Oak Coal Co., 163 Ky. 842, 
SW 721. 


Time at which market price is tak- 
en where delivery is to be made in 
installments see supra § 1151. 


74, Hercules Coal, ete. Co. 
Central Inv. Co., 98 Ill. A. 427. 


75. Willock v. Crescent Oil Co., 184 
Pa. 245, 39 A 77, 


76. Hill v. Smith, 32 Vt. 433. 
ach Ala.—Rose v. Bozeman, 41 Ala. 


Vv. 
174 


6 
Colo.—Cofield v. Clark, 2 Colo. 101. 
Ky.—Yoder v. Allen, 2 Bibb 338. 


Mich.—Trotter v. Tousey, 131 Mich. 
624, 92 NW 544. 


Miss.—Bickell v. Colton, 41 Miss. 
368. 
Nebr.—Winside State Bank v. 


Lound, 52 Nebr. 469, 72 NW 486. 


N. J.—Weiland v. Townsend, (Ch.) 
SA: Oa. 


N. C.—Homesley v. Elias, 75 N. C. 
564. 


Pa.—Smethurst v. 
Watts & S. 106. 


Tenn.—McDonald v. 
Hayw. 85. 


Vt.—Humphreysville Copper Co. v. 
Vermont Copper Min. Co., 33 Vt. 92; 
Hill v. Smith, 32 Vt. 433; Worthen 
v. Wilmot, 30 Vt. 555. 


Wash.—Belden v. Krom, 84 Wash. 
184, 75 P 636. 


[a] On an exchange of cotton for 
the note of a third person who had 
failed, all the parties being ignorant 
of his failure at the time of making 
the contract, the rule of damages, no 
other damages having been. proved, 
is the value of the note in money at 
the time of the contract, at the stip- 
ulated price for the cotton to be re- 
ceived in exchange, with interest up- 
on that value from the day the cotton 
was demanded; the note, which had 
been deposited in the registry of the 
court, to be at the disposal of de- 
fendant. Bicknall v. Waterman, 5 
RI. 43. 

[b] Note, given for price, not paid 
by buyer.—Where payment is by a 


Woolston, 5 


Hodge, 5 


the note not being paid by the buyer, 
the measure of damages is the dif- 
ference between the contract price 
and the market price at the time of 
bee breach. Moses v. Rasin, 14 Fed. 
72. 


[c] Agreement to redeliver notes. 
—Where defendant agrees to trans- 
fer to plaintiff letters patent for an 
alleged invention, or in default there- 
of to redeliver to plaintiff his notes 
given in payment for such patent 
right, and defendant fails to procure 
such patent, and transfers plaintiff's 
notes to other parties, the measure 
of plaintiff's damages is the amount 
necessary for lifting his notes from 
the holders, and not the value of the 
letters patent. Serviss v. Stockstill, 


30 Oh. St. 418. 

78. Cofield v. Clark, 2 Colo. 101; 
Bickell v. Colton, 41 Miss. 368. 

79. West v. Pritchard, 19 Conn. 
212; Smith yv.. Dunlap, 12 Ill... 184; 
Kent v. Ginter,,23 Ind. 1; Clark v. 
Pinney, 7 Cow. (N. Y.) 681. And see 
cases infra notes 80, 81. 

80. Gilman v. Andrews, 66 Iowa 


116, 283 NW 291; Stapleton v. King, 
40 Iowa 278; Davenport v. Wells, 3 
Iowa 242; Cannon v. Folsom, 2 Iowa 
101, 68 AmD 474. But see Welch v. 
Urbany, 112 Iowa 531, 84 NW 497 
(where the purchase price was paid 
by a deed to land and a note for the 
balance, and the court allowed the 
buyer to recover the fair market val- 
ue of the property less the amount 
of the note). 


81. Cal.—Maher v. Riley, 
415. 


ei wdtbe: 4 v. Pritchard, 19 Conn. 


17, ‘Cal. 


wea ne v. Dunlap, 12 Ill. 184, 


Ind.—Kent v. Ginter, 23 Ind. 
Harvey v. Myer, 9 Ind. 391. 


N. Y¥.—Ginsberg v. Merwin, 
NYS ,568; -Clark: ty. Pinney,2:7 
681. 

Pa.—Montgomery Bank y. Reese, 26 
Pa. 148. 


Tex.—Grege v. Fitzhugh, 36 Tex. 
127; Cartwright v. McCook, 33° Tex. 
612; Brasher v. Davidson, 31 Tex. 
190, 98 AmD 525; Calvit v. MceFad- 
den, 18 Tex. 324; Random v. Barton, 
4 Tex. 289; Johnson v. Miller, (Civ. 


1; 


176 
Cow. 


R. Co. v. Busch, (Civ. A.) 23 SW 308. 


[a] Interest on such damages (1) 
has been allowed in some Jjurisdic- 


tions (Maher v. Riley, 17 Cal. 415; 
San Antonio, ete, R. Co. v. Busch, 
(Tex. Civ. A.) 23 SW 308), (2) but 


in other jurisdictions a recovery of 
interest has been denied (Dobenspeck 
y. Armel, 11 Ind. 31; Harvey v. My- 
er; (9) Ind 391). 


Recovery of interest where gener- 
one of damages applied see supra 


82. San Angelo Cotton Oil Co. v. 
Houston County Oil Mill, etc., Co., 
(Tex. Civ. A.) 185 SW 887. 


83. Stapleton v. King, 40 Iowa 
278; Cannon v. Folsom, 2 Iowa 101, 
63 AmD 474; Heilbroner v. Douglass, 
45 Tex. 402. 2 


"84. Clark v. Pinney, 
DG) i hha bs 


[a]. Where prosecution of action 
is ‘delayed unreasonably (1) it has 
been held in one jurisdiction that the 
buyer may recover the value of the 
goods at the time of the commence- 
ment of the action (Clark v. Pinney, 
7 Cow, (N. Y.) 681); (2) while in an- 
other jurisdiction it has been held 
that he may recover the value of the 
goods at the time for delivery, with 
interest (Heilbroner vy. Douglass, 45 
Tex, 402). 


7 Cow. (N. 


85. Heilbroner v. Douglass, 45 
Tex. 402. : 
86. May v. Hunt, 75 Cal. A. 283, 


242 P 735. 
87. Bush vy. Canfield, 2 Conn. 485. 


88. Purchase of substitute where 
goods not obtainable in open mar- 
ket see infra § 1157. 


89. -Acme White Lead, ete., Works 
v. Gulf Naval Stores Co., Ine., 7 La. 
A. 292; Houston Packing Co. v. Cu- 
ero \Cotton Oil, -ete., .Co., . (Tex Civ: 
A.) 241 SW 502 [rev on other grounds 
(Commn. A.) 255 SW 168]; Duquesne 
Lumber Co, v. Keystone Mfg. Co., 90 
W. Va. 673, 680, 112 SE 219. 


“In order for a plaintiff to recover 
the difference between the contract 
price and the price paid by it for ma- 
terial purchased ... it must appear 
that it acted with promptness upon 
the breach of the contract, and used 
due diligence to procure the material, 
and did procure it as soon as it could 


For later cases, developments and changes in the law see Annotations, same title and section number. 


mB) at 


| 


\ 
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tween the contract price and the price paid to ob- 
tain the goods,®® notwithstanding the buyer might 
have procured the goods from the seller at the con- 
tract price, if he had extended the time for deliy- 
ery,°* provided, however, the price paid does not 
So, too, where the seller 
requests such purchase elsewhere,®# or a provision 
allowing such purchase is contained in the con- 


exceed the market price.°? 


reasonably be procured. Unless these 
circumstances appear, then the buy- 
err will not be permitted to recover 
upon the basis of the price actually 
paid by him for the material pur- 
chased to take the place of that ac- 
tually contracted for.” Duquesne 
Lumber Co. v. Keystone Mfg. Co., su- 
pra. 

[a] If goods are deliverable in in- 
stallments during a period of three 
months, the buyer need not wait un- 
til the end of the period before pur- 
chasing elsewhere, but on default in 
an installment may supply the de- 
ficiency. Benton Fuel Co. v. O. W. 
or Co., 186 Mich. 523, 99 NW 


[b] Under continuing contract.— 
Where coal is not delivered pursuant 
to contract, a party having the right 
to call for delivery from time to 
time need not go into the market and 
purchase all the coal required at one 
timé, but may go into such market 
and purchase the same from time to 
time as the demands of his business 
may require, and so fix the measure 
of his damages. Long v. Conklin, 75 
Ill. 32; Delaware, etce., Canal Co. v. 
Mitchell, 113 Ill. A. 429 [aff 211 Ill. 
309, TL NE 1026]: 


[ec] Where no prejudice results, 
the fact that the buyer delayed a 
reasonable time after the breach be- 
fore buying the goods elsewhere will 
not prevent him from recovering the 
difference between the contract price 
and the price paid. Acme White 
Lead, ete, Works v. Gulf Naval 
Stores Co., Inc., 7 La. A. 292. 


[d] Purchases after breach held 
in apt time.—(1) One _ day. Pope 
Metal Co. v. Sandavol Zine Co., 148 
Tll. A. 444. (2) Two or three days. 
Houston Packing Co, v. Cuero Cotton 
Oil, ete, Co., (Tex. Civ. A.) 241 SW 
502 [rev on other grounds Geaaaat 
A.) 255 SW 168]. 


90. °U. S.—Wood. v.Wi.0H. Soxtori 
Co., 275 Fed, 660; Wade McHenry 
Lumber Co. v. Frank Spangler Co., 
230 Fed. 418, 144 CCA 560; Ralli v. 
Rockmore, 111 Fed. 874. 


Ala.—Way v. Waters-Tonge Lum- 
ber Co., 211 Ala. 182, 100 S 219; May 
Hosiery Mills v. ‘Munford Cotton 
Mills, 205 Ala. 27, 87. S 674; .W. F. 
Covington Mfg. Co. v. Ferguson, 204 
Ala. 192, 85 S 726. 


Ariz.i—McFadden  v. 
Ariz,..91,.141 P.732. 

Cal.—Alaska Salmon Co, yv. Stand- 
ard Box Co., 158 Cal. 567, 112 P 454; 
Fairchild- Gilmore-Wilton Co. v. 
Southern Refining Co., 158 Cal. 264, 
eOME AIST. 

Del.—Hartnett v. 
431, 56 A 672. 


D. C.—Armour v. 
23 App. 210. 

Ga.—Rome Cooperage Co IEE 
Bettis Co., 157 Ga. 52, 120 ‘SE 632; 
Central Georgia Brick Co. y. Caro- 
lina Portland Cement Co., 136 Ga. 
693, 71 SE 1048; Shore Lumber Co. 
vy, American Lumber, ete., Co., 23 Ga. 
A, 135, 97 SE 667; Farmers’ Oil, .ete., 
Co. v. Southern Refining Cou 10 Ga. 
A. 415, 738 SE 350, 

Tll.— Corn Planter Refinery Co. v. 
Jgenkins, 207 Ill A139; Procter, ete., 
Co: Vv. Emerman, 191 Ill. A. 530; Sta- 
ley v. Lyman, 151 Ill. A. 137; Chris- 
topher, ete., Architectural Iron, etc., 
COW Vis Yeager, 105 Ill, A, 126 [aff 


Shanley, 16 


Baker, 20 Del. 


Gundersheimer, 


| 
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such goods was 


202 Tll. 486, 67 NE 166]; Hercules 
ee etc., Co. v. Central Inv. Co., 98 
Tl). TS 427. See Fought v. Joseph 


Schlitz Brewing Co., 193 Ill. A: 572; 
Staley v. Lyman, 151 Ill. A. 137. 


Ind.—J. P. Smith Shoe Co. v. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


Iowa.—Iowa Brick Mfg. Co. v. Her- 
rick, 126 Iowa 721, 102 NW 787. 


Kan.—Cargill Commn. Co. v. Mow- 
ery, 99 Kan. 389, 161 P 6384, 162 P 313. 


Ky.—King v. Herbert Bauman 
Lumber Co., 223 Ky. 782, 4 SW (2d) 
699; Log Mountain Coal Co. v. White 
Sa Coal Co., 163 Ky. 842, 174 SW 


La.—Jones v. Sanford, 163 La. 799, 
112 S 726; Dallas Cooperage, etc., Co. 
v. Creston Hoop Co., 161 La. 1077, 109 
S 844; Burglass v. J. C. Healy Co., 
159) .La.°393; 1051S 3843; Oil City Iron 
Works v. S. Bender Supply Co., 147 
La. 450, 85 S 201; Robinson Lumber 
Coy-y. Burton, 128 )Lia, 120,54 S: 582: 
Hafner Mfg. Co. v. Lieber Lumber, 
etc., Co., 127 La, 348, 53 S 646; Acme 
White Lead, ete., Works v. Gulf Na- 
val Stores Co., 7 La. A. 292. 


Mass.—C. & S. Shoe Mfg. Co., Inc. 
Vv. gee Berk & Goddard, Inc., 168 NE 
776. 


PY ug Maw ss v. Hunter, 23 Mich. 
By 

Minn.—Minneapolis Vv. 
Creosoting Co., 161 Minn. 178, 201 
NW 414; Reeves v. Cress, 80 Minn. 
466, 83 NW 443; Hewson-Herzog 
Supply Co. v. Minnesota Brick Co., 
55 Minn. 530, 57 NW 129. 

Miss.—Jurgens v. Westerbeek, 
$271, 

Mo.—Dierks Lumber, 
Duncan Shingle, etce., 
SW 362. 

N. J.—Stone v. West Jersey Ice 
Mfg. Co., 65 N. J. L. 20, 46 A 696. 

N. Y.—Secor v. Ardsley Ice Co., 133 
App. Div. 136, 117 NYS 414 [aff 201 
N. Y. 603 mem, 95 NE 1139 mem]; 


Republic 


99 


ete, 


V- 
Co., a5 % “234 


Miller v. Stern, 25 Misc. 690, 55 NYS, 


765 [aff 24 Misc. 769, 53 NYS 1109]; 
Fechheimer Iron, etc., Co. v. Baress, 
122 NYS 683; Albert Gas Fixture Co. 
v. Kabat, 109 NYS 737; Zabriskie v. 
Central Vermont R. Co., 13 NYS 735 
[aff 1381 N. Y. 72, 29 NH 1006]. 


Or.—Duncan Lumber Co. v. Willa- 
pa Lumber Co., 93 Or. 386, 182 P 172, 
183 P 476. 


Pa.—Delmont Gas Coal Co. v. Dia- 
mond Alkali Co., 275 Pa. 535, 119 A 
710; Iron Trade Products Co. v. Wil- 
kot “Co. 272 ean nla, 716 Ars ib 0!: 
Honesdale Ice Co. v. Lake lLodore 
Impr. Co., 232 Pa. 2938, 81 A’306; Bur- 
ton v. Miller, 227 Pa. 148, 75 A 10385; 
Morris v. Supplee, 208 Pa. 253, 57 A 


566; Canavan v. Neeld, 189 Pa. 208, 
42 A 115; Willock v. Crescent Oil Co., 
184 Pa. 245,.39 A 77; Gordon. Bros., 
Ine. v. Kelley, 98 Pa. Super. 17; 


Hauptman v. Pennsylvania Working 
Home for Blind Men, 25 Pa. Dist. 
1096; American Specialty Stamping 
Co. v. Larvin, 15 Pa. Dist. 908; Frey 
v. Lilly, 11 YorkLegRec 104. 

Philippine.—Castle v. Hermanos, 11 
Philippine 629 

Tex.—Stanley Manly Boys’ Clothes, 
Ine. v. Hickey, 113 Tex. 482, 259 SW 
160; Harness v. Luttrall, (Civ. A.) 
225 SW 810; San Angelo Cotton Oil 
Co. v. Houston County Oil Mill, etc., 
Co., (Civ. A.) 185 SW 887; Cocke v. 


called for by the contract.°® 
not entitled to claim the benefit of purchases made 
by the buyer where the buyer had other contracts 
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tract,®°4 the buyer can recover the difference between 
the contract price and the price paid. That the buy- 
er purchased another kind of goods than those con- 
tracted for is immaterial where the price paid for 


lower than the price of the kind 
However, the seller is 


Big Muddy Coal, etc., Co., (Civ. A.) 
155 SW 1019; Hamilton v. Schumack- 
er CA.) shou S VW), Tb. 

Vt.—New England Box Co. v. Tib- 
betts, 94 Vt. 285, 110 A 434. 


Va.—Richardson Constr. Co. v. 
Whiting Lumber Co., 116 Va. 490, 82 
SE 87. 


W. Va.—Hardman Lumber Co. v. 
Keystone Mfg. Co., 86 W. Va. 404, 103 
SE 282. 


Wyo.—Denio Milling Co. v. Malin, 
25 Wyo. 148, 165 P 1113. 


Eng.—Melachrino v. Nickoll, [1920] 
1K. B. 693; Hinde v. Liddell, L. R. 10 
Q. B. 265; Canadian Sander Mfg. Co. 
v. Canadian Gen. Electric Co., 50 Ont. 
L. 186, 64 DomLR 214. 


Can.—Morrow vy. Ogilvie 
Malls! :Co.,/ 5% ‘Can! SHC.4403: 


N. S.—St. Helen’s Smelting Co., Ltd. 
G eel on. Antimony Co., Ltd., 42 N. 


Ont.—Samuel v. Black Lake As- 
bestos, ete., Co., Ltd., 48 Ont. L. 561, 
18 OntWN 149, 58 DomLR 270 [app 
dism 62 Can. S. C. 472, 68 DomLR 
Sih) sabeghen V.. Hallinan, 13, UZ-C.30: 


Flour 


[a] Diversion of goods previously 
bought.—(1) Although it has been 
held that, where the buyer substitutes 
other goods for which he paid less 
than the market price, he can recover 
only the difference between the price | 
paid for them and the contract price 
(Burton v. Miller, 227 Pa. 143, 75 A 
1035), (2) where the buyer, after a 
breach by the seller, diverted goods - 
previously ordered for other purposes 
to some of the requirements for which 
the goods not delivered had been or- 
dered, it has been held that he is not 
required to accept the price paid for 
such goods as a basis for damages for 
the seller’s breach of contract (In re 
National Wire Corp., 166 Fed. 631). 


_[b] Option contract.—For the fail- 
ure of the seller to deliver goods un- 
der an option contract, the option be- 
ing with the seller, the buyer may 
purchase goods in the open market at 
the best prices possible on the seller’s 
account up to the minimum amount. 
Cargill Commn. Co. v. Mowery, 99 
Kan. 389, 161 P 634, 162 P 318. Quan- 
tity on which damages computed un- 
der option contract see supra § 1153. 

[ec] Retail prices.—If it is imprac- 
ticable for the buyers to supply them- 
selves with goods, except at retail 
rates, they may recover the difference 
between the contract price and the 


price paid. Haskell v. Hunter, 23 
Mich. 305. 

91. Minneapolis v. Republic Creo- 
soting Co., 161 Minn. 178, 201 NW 
414. 

92. Jurgens v. Westerbeek, (Miss.) 
99 S 271. 

93. Williamson v. Dodd, 31 Ga. A. 


572, 121 SE 523; Police Jury for Par- 
ish of St. Landry v. Alexandria Gravel 
Co., 146 La. 1, 88 S 316. 

94 Pilsen Coal Co. v. West Chica- 
go Park Comrs., 221 Ill. A. 162; Hous- 
ton Packing Co. v. Cuero Cotton Oil, 
etc., Co., (Tex. Civ. A.) 241 SW 502 
[rev on other grounds (Commn. A.) 
255 SW 168]. 

95. Gordon Bros., Inc. v. Kelley, 98 
Pa. Super. 17. 


p2 hbovOral 
for similar merchandise and the seller refused to 
permit the buyer to buy in the open market for his 
account. ® 


Manufacture of goods. Upon the failure of the 
seller to deliver the goods, if the buyer manufactures 
them he may recover the difference between the con- 
tract price and the cost of producing the goods, not 
including any manufacturer’s profit,?” but upon the 
failure of the buyer to establish the cost of produc- 
ing the goods he cannot recover any damages.°® 


Duty of buyer to purchase other goods. As it is 
the duty of the buyer to mitigate the damages,°® 
he should exercise reasonable diligence to obtain the 
goods elsewhere, and if he can supply himself with 
goods of like kind at the place of delivery? or other 
available market at the time of the breach® for a 
price not exceeding the contract price* he must do 
so, and this rule is not affected by the fact that he 
can buy only from the seller. Of course, the buyer 
is entitled to a reasonable time for so doing,® and 
to an allowance for the expenses reasonably and 
necessarily incurred in making the repurchase.’ A 
purchase in the open market need not be made, 
however, until the seller definitely declines to de- 
liver,* or his inability to deliver is clear,® or until 
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the extent of the breach can be ascertained.’° Nor 
is the buyer required to purchase where similar goods 
are not readily obtainable in the open market*? or 
where they cannot be obtained in time to supply the 
buyer’s customers.*? So too, the rule does not re- 
quire the buyer to purchase at the agreed place of 
delivery, if he would be compelled to take other 
goods in addition to the kind contracted for in or- 
der to secure the latter,1® and the buyer need not 
buy other goods in the markets to which the pur- 
chased goods were to be consigned.1+ Jn purchas- 
ing other goods it is the buyer’s duty to buy at the. 
lowest possible price?® and at a.place where they 
could be delivered at the least expense,+® and if the 
buyer purchases at a price above the lowest pos- 
sible price he can recover only the difference be- 
tween the contract price and the lower price for 
which the goods could have been bought with rea- 
sonable diligence.17 Where the buyer purchases 
other goods without making any inquiry as to market 
conditions or seeking other quotations, it has been 
held that he cannot recover the difference between 
the contract price-and the price paid,t® but such 
failure to make inquiry about prices will not preclude 
a recovery of the difference between the contract 


96. Brevard Tannin Co;-yv. J.oF. 


Mosser Co., 288 Fed. 725. 

97.. Pittsburg Sheet Mfg. Co. v. 
West Penn Sheet Steel Co., 201 Pa. 
150, 50 A 935; Hardman Lumber Co. 
v. Keystone Mfg. Co., 86 W. Va. 404, 
103 SE 282. 

98. Hardman Lumber Co. v. Key- 
stone Mfg. Co., supra. 


Recovery of nominal damages 
where no evidence on which to esti- 
mate damages see supra § 1144. 


99. See supra § 1144. 


1. U. S.—wWood v. W. E. Sexton 
* Co., 275 Fed. 660. : 
Ala.—Southern Iron, ete, Co. v. 
Holmes Lumber Co., 164 Ala. 517, 51 
S 531; Alabama Iron Works v. Hur- 
ley, 86 Ala. 217, 5 S 418; Sunny South 
Grain Co. v. Webb-Sumner Oil Co., 20 
Ala. A. 317; 101 S 803 [quot Cyc]: 


Ark.—Milburn-Johnston Grocer Co. 
v. Davis, 175 Ark. 816, 300 SW 433. 


Ill.—Corn Planter Refining Co. v. 
Jenkins, 217 Ill. A. 139; Armeny v. 
Madson, etc., Co., 111 Ill. A. 621. See 
also Reid v. Somerset Canning Co., 
182 Ill. A. 112. 


Ky.—King v. Herbert Bauman Lum- 
ber Go., 225 Ky. (82, 4 SW(2d) 699; 
Log Mountain Coal Co. v. White Oak 
Coal Co., 163 Ky. 842, 174 SW 721. 

La.—Mexican Importing, etc., Corp. 
v. Leonhardt, 151 La. 1032, 92 S 602; 
Robinson Lumber Co. v. Burton, 128 
La. 120, 54 S 582. 

Mich.—Kelley v. La Crosse Car- 
riage Co., 120 Mich. 84, 97 NW 674, 
102 AmSR 971. 

Miss.—Arthur Delapierre Co. v. 
Chickasaw Lumber Co., 111 Miss. 607, 
71S 872. 

Mo.—Creve Coeur Lake Ice Co. v. 
Tamm, 90 Mo. A. 189; Consolidated 
Coal Co. v. Mexico Fire-Brick Co., 66 
Mo. A. 296. 

N. Y.—Ehrenworth v. Stuhmer, 229 
N. Y. 210, 128 NE 108. 

N. C.—Mays Mills v. McRae, 187 
N. C. 707, 122 SE 762; Indian Moun- 
tain Jellico Coal Co. v. Asheville Ice, 
etc., Co., 134 N. C. 574, 47 SE 116. 

Pa.—Crompton v. Restein, 2 Wkly 
NC 446. 


S. C.—McCown-Clark Co. v. Muld- 
row, 116 S. C. 54, 106 SE 771. 

Tex.—Stanley Manly Boys’ Clothes 
v. Hickey, 113 Tex. 482, 259 SW 160. 

Wyo.—Denio Milling’ Co. v. Malin, 
25 Wyo. 1438, 165 P 1113. t 

[a] Where buyer has contracts 
for resale of goods (1) upon the fail- 
ure of the seller to deliver the goods 
the buyer has a duty to purchase oth- 
er goods in the open market so as to 
reduce his damages from the loss of 
profits. Log Mountain Coal Co. v. 
White Oak Coal Co., 163 Ky. 842, 174 
SW 721. (2) But if the market price 
was so high that the buyer would 
suffer a loss upon resale to its cus- 
tomers, then the buyer is under no 
duty to purchase in the open market. 
Log Mountain Coal Co. v. White Oak 
Coal Co., supra. 

2. Gilson v. F. S. Royster Guano 
Cot He C2d)ins2 

3. Gilson v. F. S. Royster Guano 
Co., supra. 

4 Gilson v. F. S. Royster Guano 
Co., supra. 

5. Duty to purchase from seller 
see infra text and notes 36-49. 


6. Love v. Barnesville Mfg. Co., 19 
Del. 152, 50 A 536. 


[a] Time of essence of contract. 
—Where the time of delivery is of 
the essence of the contract, the buyer 
cannot purchase from time to time 
for four months after the time of de- 
livery where the market price was 
continually rising, and then hold the 
seller for the difference between the 
contract price and the price paid. 


Mogilensky v. Abramson, 164 NYS 
700. 
[b] Where buyer waits until mar- 


ket price has risen and then repur- 
chases, he can recover only the dif- 
ference between the contract price 
and the market price at the time of 
the breach. Rosenthal v. Empire 
Brick, etc.,; Co:, 123) App. Div. 503} 
108 NYS 347 [mod 54 Misc. 638, 104 
NYS 769]. 


7. See infra § 1161. 


8. Ozmo Oil Refining Co. v. Cotton, 
278 Fed. 722; Pope Metal Co. v. Sand- 
oval Zine Co., 148 Ill. A. 444. 


[a] Where buyer has cqntracts for 


resale of goods, which were to be de- 
livered in installments, and the seller 
claimed it would make delivery up to 
the time half the installments were 
due, by which time the resale con- 
tracts were canceled, the buyer has 
been held not required to purchdse in 
the open market to establish its meas- 
ure of damages. Ozmo Oil Refining 
Co. v. Cotton, 278 Fed. 722. 


9. Stamford Extract Mfg. Co. v.: 
Oakes Mfg. Co., 9 F. (2d) 301; South- 
ern Iron, ete., Co. v. Holmes Lumber 
Co., 164 ‘Ada. 517, 51.48.5311. 


10. Howard v. Haas, 139 Mo. A. 
591, 123 SW 1048. 


{a] Illustration.—Where the sell- 
er sent a letter to the buyer that he 
would be unable to deliver ‘‘over about 
200 cases,” it was held that such no- 
tice did not require the buyer to go 
into the market and purchase other 
goods as the buyer could not ascer- 
tain the number of cases he was to 
buy in order to make up the shortage. 
Howard v. Haas, 139 Mo. A. 591, 123 
SW 1048. 


11. Southern TIron, etc, Co. v. 
Holmes Lumber Co., 164 Ala. 517,518 
531; Alabama Iron Works v. Hurley, 
86 Ala. 217, 5 S 418; Weber Impl. Co. 
v. Acme Harvesting Mach. Co., 268 
Mo. .363,.°187)°SW 874; McCown 
Clarke Co. v. Muldrow, 116 SoG. 545 
106 SE 771. 


12. epee v. Broad Brook Co., 243 
NYS 312 


13. Mindlin v. O’Boyle, 283 Pa, 352, 
129 A 81 


14. Carter v. Roberts, 85 Nebr. 480, 
124 NW 94. 


15. Wood v. W. E. Sexton Co., 275 
Fed. 660; Monad Engineering Co. v. 
Stewart, "25 Del. 35, 78 A 598 [aff 26 
Del. 165. 84 A 2091; Sauer v. McClin- 
tic-Marshall Constr. Co., 189 Mich. 
577, 155 NW 586. 

16. Monad Engineering Co. v. 


Stewart, 25 Del. 35, 78 A 598 [aff 26 
Del. 165, 84 A 209]. 


17. Wood v. W. E. Sexton Co., 275 
Fed. 660. 
18. Sauer v. McClintic-Marshali 


Constr. Co., 189 Mich. 577, 155 NW 
586; Seaboard Brick Co. v. Bonacci, 
153 App. Div. 43, 137 NYS 1026. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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price and the market price of the goods at the time 
and place of delivery.1® However, the rule that the 
buyer should exercise reasonable diligence to obtain 
goods elsewhere is ordinarily without practical ap- 
plication,?° where the goods have a market value at 
the time and place of delivery?! and the vendee does 
not propose to prove special damages.” So, if the 
case is one where the ordinary rule of damages?* 
would apply, it is not necessary that the buyer should 
actually go into the market and repurchase at the 
market price in order to recover the difference be- 
tween the contract price and the market price,?* even 
though the contract gave the buyer the option to 
extend the time of shipment, cancel the contract, or 
to buy in for the seller’s account,”® since by so doing 
no advantage would accrue to the seller.2® But, if 
the buyer does repurchase and at a price less than 
the market price, he can recover only the actual 
damages sustained and not the difference between 
the contract price and the market price,?7 unless 
the expenses incurred in making the repurchase are 
sufficient to counterbalance the difference in price.?® 

Anticipatory breach. Although the buyer may, 
where the seller has notified him of an intention not 
to deliver the goods, purchase elsewhere before the 


19. Sauer v. McClintic-Marshall; 571, 100 P 1027. 
Constr. Co.,. 189! Mich. -577;, (155 NW 
586. Va. 82,123 SE 451. 
20. Saxe v. Penokee Lumber Co., 


SALES 


W. Va.—Reiser v. Lawrence, 96 W. 


Necessity of actual purchase of 


[3a° C.J. 17s 
time of delivery,?® he is not required to do so,*° un- 
less they can be bought at or below the contract 
price.*! But if he purchases before the time of 
delivery at a price greater than the contract price, 
he does so at his own risk that the market price 
may be less at the time of delivery than in the in- 
terim,*? and if at. the time of delivery the market 
price is lower than the price at which he has pur- 
chased, he cannot recover the difference between the 
price paid and the contract price but merely the 
difference between the contract price and the market 
price at the time of delivery,** and this notwith- 
standing he purchased in good faith believing that 
the market price would go higher,?* although there 
is authority to the contrary.*® 


Duty to buy from seller on other terms. The rule 
that the buyer must mitigate his damages by pur- 
chasing other goods®® has been held to be not affected 
by the fact that he can buy the goods only from the 
seller.27 So, where the seller, after a refusal to de- 
liver the goods under the contract, offers to deliver 
them at a price cheaper than they can be obtained 
from others, it has been held that the buyer, under 
his duty to mitigate the damages, must accept such 


tice that the seller will not deliver 
(Central Lumber Co. v. Arkansas Val- 
ley Lumber Co., 86 Kan. 131, 119 P 
321; U. S. Lumber Co. v. Alexander’ 
Lumber Co., 86 Kan. 264, 120 P 368), 


159 N. Y. 371, 54 NE 14; Goldfarb v. 
eoibhe Corp., 99 Misc. 475, 164 NYS 

21. See cases supra notes 19, 20; 
and infra note 24. 

22. Stahr v. Hickman Grain Co., 
132 Ky. 496, 116 SW 784; Goldfarb 
v. Campe Corp., 99 Misc. 475, 164 NYS 
583; Eastern Coal, etce., Corp. v. Beaz- 
ley, 121 Va. 4, 92 SE 824. 


23. See supra § 1146. 
24. U. S.—Burgie v. Hicks, 203 
Fed. 340. 


Ga.—Smith v. Harrison, 26 Ga. A. 
325, 106 SE 191. 

Ill.—Rau v. Trumbull, 68 Ill. A. 490. 
See also Consolidated Water Power, 
etc., Co. v. Louisville Herald Co., 211 
Ill. A. 569; Consolidated Water Pow- 
er, etc., Co. v. Denver Pub. Co., 211 Ill. 
A. 572. 

Kan.—Bennett v. Hatfield, 115 Kan. 
42955222 P 6d. 

Ky.—Stahr v. Hickman Grain Co., 
1382 Ky. 496, 116 SW 784. 


Mich.—Rockford Malleable Iron 
Works vy. Tilden, 188 Mich. 80, 154 
NW 35. 

Miss.—Stoner vy. Blocton Export 
Coal Co., 135 Miss. 390, 100 S 5. 


N. Y.—Saxe v. Penokee Lumber Co., 
159 N. Y. 871, 54 NE 14; Strohmeyer, 
etc., Co, v. Hartley Silk Mfg. Co., 130 
App. Div. 102, 114 NYS 287; Goldfarb 
v. Campe Corp., 99 Misc. 475, 164 NYS 
583. : 

Pa.—Delmont Gas Coal Co. v. Dia- 
mond Alkali Co.,"275 Pa. 535; 119 (A 
710; Seward v. Pennsylvania Salt 
Mion ZOO ban 401. d09 JAN 6175 
Hauptman vy. Pennsylvania Working 
Home, 258 Pa. 427, 102 A 142; Dob- 
bins Soap Mfg. Co. v. Jackson, 26 Pa. 
Dist. 592. 

S. C.—Maybank v. Rogers, 88 S. C. 
572, 71 SE 48. 

Va.—Eastern Coal, etc., Corp. v. 
Beazley, 121 Va. 4, 92 SE 824; Not- 
tingham Coal, etc., Co. v. Preas, 102 
Va. 820, 47 SE 823. 


Wash.—Carney v. Vogel, 52 Wash. 


goods where contract is made subject 
to rules of association requiring such 
purchase see supra § 1145. 


25. Bennett v. Hatfield, 115 Kan. 
129) 222261. 


26. Bennett v. Hatfield, supra; 
Saxe v. Penokee Lumber Co., 159 N. Y. 
371, 54 NE 14; Nottingham Coal, etc., 
Co. v. Preas, 102 Va. 820, 47 SE 823. 


27 Corn, elanter  Rennine, Con” vi 
Jenkins, 217 Ill. A. 139; Hencken, etc., 
Co. v. Rosenwasser, 168 NYS 1097; 
Delmont Gas Coal Co. v. Diamond 
Alkali -@o3- 275 Pa. 535,119) A 7105 
Theiss v. Weiss, 166 Pa. 9, 31-A 63, 
45 AmSR 638; Arnold v. Blabon, 147 
Pa. 372, 23 A 575; Dobbins Soap Mfg. 
Co. v. Jackson, 26 Pa. Dist. 592. 


28. Degnon-McLean Constr. Co. v. 
City ~rrust; etc) (Co. 99) App: Div. 
195, 90 NYS 1029 [aff 184 N. Y. 544 
mem, 76 NE 1093 mem]. 


29. Ford v. Lawson, 133 Ga. 237, 
65 SE 444; Harley Hardware Co. v. 
Harry S. Lafond Co., 28 Ga. A. 584, 112 
SE 394; Phosphate Min. Co. v. Atlan- 
ta Oil, etc., Co., 20 Ga. A. 660, 93 SE 
532; Follansbee v. Adams, 86 Ill. 13; 
Cardwell v. Uhl, 105 Kan. 249, 182 P 
415; Kansas Flour Mills Co. v. Brandt, 
98 Kan. 587, 158 P 1120, LRAI1917A 
1000; Morris v. Supplee, 208 Pa. 253, 
57 A 566; Welty v. Parry, 65 Pa. Su- 
per. 563. 


30. U. S.—Missouri Furnace Co. v. 
Cochran, 8 Fed. 463. 


Ga.—Ford v. Lawson, 133 Ga. 237, 
65 SE 444; Harley Hardware Co. v. 
Harry 'S. Lafond Co; 28 Ga, A. 684; 
112 SE 394; Phosphate Min. Co. v. At- 
lanta Oil, étc., Co., 20 Ga. A. 660, 93 
SE 532. ; 

Mich.—Austrian v. Springer, 94 
Mich. 343, 54 NW 50, 34 AmSR 350. 

N. Y.—Harrison v. Argyle Co., 128 


App. Div. 81, 112 NYS 477 [aff 198 
N. Y. 628 mem, 92 NE 1086 mem]. 


Pa.—Morris v. Supplee, 208 Pa. 253, 
57 A 566. 


[a] In Kansas it has been held (1) 
to be the duty of the buyer to pur- 
chase at once where he receives a no- 


‘Lawrence vy. 


(2) although an earlier case held that 
the buyer was not required to buy im- 
mediately (York-Draper Mercantile 
Co. v. Lusk, 6 Kan. A. 629, 49 P 788) 
(3) unless he could do so at or below 
the contract price (York-Draper Mer- 
cantile Co. v. Lusk, supra). 

31. Aronson y. H. B. Claflin Co., 
TLSINY S97. 

82. Morris v. Supplee, 208 Pa. 253, 
57 A 566. 

33. Missouri Furnace Co. v. Coch- 
ran, 8 Fed. 463; Morris v. Supplee, 208 
Pa. 2538, 57 A 566. 


34. Missouri Furnace Co. v. Coch- 
ran, 8 Fed. 463. 

35. Follansbee v. Adams, 86 Ill. 
13 


[a] In Kansas it has been held (1) 
that, where the buyer purchases be- 
fore the time of delivery, he may re- 
cover the difference between the con- 
tract price and the price paid (Card- 
well v. Uhl, 105 Kan. 249, 182 P 415; 
Kansas Flour Mills Co. v. Brandt, 98 
Kan. 587, 158 P 1120, LRA1917A 1000), 
(2) and the seller cannot complain if 
the buyer delays a short time, there- 
by giving the seller an opportunity to 
reconsider and carry out his agree- 
ment (Cardwell v. Uhl, supra), (3) at 
least where no increase in the market 
price occurred during such interval 
(Cardwell v. Uhl, supra). (4) How- 
ever, an earlier case has held that if 
the market price at the time of deliv- 
ery is less than the price paid, the 
buyer can recover only the difference 
between the contract price and the 
market price at the time of delivery 
(York-Draper Mercantile Co. v. Lusk, 
6 Kan. A. 629, 49 P. 788), (5) “even 
though the buyer purchased in good 
faith, believing the market price 
would go higher (York-Draper Mer- 
cantile Co. v. Lusk, supra). 


36. See supra text and notes 99-28. 


37. ..Warren v. Stoddart; 105, Ui. S, 
2245 20s Liesedo VEL Ts Gilson) wakes 
Royster Guano Co., 1 F. (2d) 82; 
Porter, (63° Med. 62), 11 
CCA 27, 26 LRA 167. 
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offer?’ provided the offer is unconditional®® and does 
not involve the surrender or waiver of any right the 
the buyer: is not 
obliged to accept goods tendered by the seller at a 
place other than that of delivery, in order to reduce 
Although the contrary has been 
held,*2 where the sellers have contracted to deliver 
goods on exedit and breach their contract by refus- 
ing to deliver except for cash, the buyer, under his 
duty to minimize the damages, must accept the sell- 
ers’ offer,t® provided the offer is unconditional** 
and does not involve a waiver of his right to dam- 
ages,*® and provided the buyer has the pecuniary 
Where the buyer has the abil- 
ity to pay cash but refuses to do so, it has been held 
that he can recover only the interest for the credit 


buyer may have.*® However, 


his damages.‘ 


ability to pay eash.*® 


SALES 


‘ period on the price of the goods not delivered,*” and 


38. Warren v. Stoddart, 105 U. S. 
224, 26%. <eds) 11173. Gilsony v. Ha S: 
Royster Guano Co. 1 F. (2d) 82; 
Wood v. W. BE. Sexton, 275 Fed. 660; 
Lawrence v. Porter, 63 Fed. 62, 11 
CCA 27, 26) URA TE 7. ) Borden, Nv, 
Vinegar Bend Lumber Go., 2 Ala. A. 
354, 56 S 775; Denio Milling Co. 
Vv. Malin, 25 Wyol 143, 165 P 1113. 
See also Consolidated Water Power, 
ete., Co. v. Denver Pub. Co., 211 Ill. 
A. 572; Consolidated Water Power, 
ete., Co. v. Louisville Herald Co., 211 
Tll. A. 569. 


“The obligation on the buyer to 
mitigate his loss, by reason of the 
seller’s refusal to carry out such a 
sale, is not relaxed because the delin- 
quent seller affords the only oppor- 
tunity for such reduction of the buy- 
er’s damage.” Lawrence v. Porter, 
63 Fed. 62, 11 CCA 27, 26 LRA 167. 


[a] In ‘New York (1) it has been 
held that the rule of damages as 
to a recovery of the difference be- 
tween the contract price and the 
market value could not be varied 
by an offer of the seller to sell at 
a price below the value on the day 
of delivery. Havemeyer v. Cunning- 
ham, 35 Barb."515) 22. HowPr'* 87. 
(2) But a later case has held that, 
where the seller offered to deliver 
the goods on the payment of an ad- 
ditional sum, the buyers could in no 
event recover more than such sum 


as damages. Silberman v. Faber 
Piano Co., 190 NYS 629. (3) Where 
the buyer purchased goods for ex- 


port from an association’s domestic 
agent, upon the refusal to deliver 
the goods, it has been held that the 
buyer has no duty to endeavor to 
purchase of the association’s foreign 
agent, the association having refused 
to ratify the sale to the buyer by 
their domestic agent. Delafield v. 
TOMI ALMS bY OO. whole eApp. 1 Dive 
Bia, L6G NUYS. TL [aft 199 N. Y. 518 
mem, 92 NE 1083 mem]. 


39. Gilson v. F. S. Royster Guano 
Cow be. (2d). 82: 


[a] Offer held insufficient.— 
Where a seller on credit refused to 
deliver the goods contracted for be- 
cause the buyer failed to make the 
initial payment, which had in fact 
been made, the seller’s offer to con- 
tinue shipments at the regular price, 
provided the buyer made the initial 
payment and made advance pay- 
ments, was not such an offer as 
the buyer was bound to accept to 
mitigate the damages. Gilson v. F. 
S.) Royster "Guano, Coat ie. n¢2d) 
82. 

40. Gilson v. F. S. Royster Guano 
Co., supra; Wood v. W. EB. Sexton, 
275 Fed. 660; Campfield v. Sauer, 
L895 Med. 676; 111" CCA 14-38 LRA 
NS 827; Borden v. Vinegar Bend 
Lumber Co., 2 Ala. A. 354, 56 S 775; 
Arkansas Short Leaf Lumber Co. v. 
MciInturff, 134 Ark. 284, 203 SW 1047; 


Denby Motor Truck Co. v. Mears, 


(Tex. Civ. A.) 229 SW 994. 


[a] Where seller’s offer to deliv- 
er at a price lower than the market 
price involves a waiver of damages, 
it. will not limit the buyer’s recov- 
ery to the difference between the con- 
tract price and the price named in 
such offer. Wood v. W. HE. Sexton 
Co., 275 Fed. 660; Arkansas Short 
Leaf Lumber Co. v. MclInturff, 134 


Ark. 284, 203 SW 1047. 
41. Kokomo Steel, etc., Co. v. Re- 
public of France, 268 Fed. 917; Pitts- 


burgh Coal Co. v, Northy, 158 Mich. 
530, 1283 NW 47; ° Pope Metals Co. 
v. Sadek, 149 Wis. 394, 135 NW 851. 


42. Louis Cook Mfg. Co. v. Ran- 
dall, 62 Iowa 244, 17 NW 507; Coxe 
v. Anoka Waterworks, etc.,’ Co., 87 
Minn. 56, 91 NW 265; Creve Coeur 
ey Co. v. Tamm, 90 Mo. A. 


43. U. S.—Warren v. Stoddart, 105 
U. S. 224, 26 L. ed. 1117; Lawrence 
v. Porter, 63.Fed. 62, 11 CCA 27, .26 
LRA 167. 


Ill.— Deere v. Lewis, 51 Ill. 254. 
N. Y.—Siegel v. Huebshman, 187 
App. ‘Div. 548, 176 NYS 71. 
Pa.—Meyer v. Quaker City Sign 
Co., 82 Pa. Super. 601. 
Tenn.—Plesofsky v. Kaufman, 140 
Tenn, 208, 204 SW 204, 1 ALR 4338. 


44. Lawrence v. Porter, 63 Fed. 
62, 11 CCA 27, 26 LRA 167; Plesofsky 
v. Kaufman, 140 Tenn. 208, 204 SW 
204, 1 ALR 433. 


[a] Offer not unconditional.— 
Where the seller offers to deliver the 
goods on a bill of lading with draft 
attached and on condition that the 
buyer make a prepayment, the buy- 
er is not required to accept the of- 
fer. Plesofsky v. Kaufman, 140 
Tenn. 208, 204 SW 204, 1 ALR 433. 


45. Lawrence v. Porter, 63 Fed 
62, 11 CCA 27; 26 LRA 167; Plesofsky 
v. Kaufman, 140 Tenn, 208, 204 SW 
204, 1 ALR 433. 


46. U. S.—Lawrence v. Porter, 
Fed. 62, 11 CCA 27, 26 LRA 167. 


Mo.—Weber Impl. Co. v. Acme 
Harvesting Mach. Co., 268 Mo. 363, 
187 SW 874. 


N. Y.—Siegel v. Huebshman, 
App. Div. 548, 176 NYS 71 [aff 230 
N. Y. 571 mem, 130 NE 897 mem]. 


Tenn.—Plesofsky v. Kaufman, 140 
Tenn. 208, 204 SW 204, 1 ALR 438. 


Tex.—Stanley Manly Boys’ Clothes, 
ee v. Hickey, 113 Tex. 482, 259 SW 


[a] Buyer is not compelled to bor- 
row money in order to pay cash 
where he does not have the cash. 
Stanley Manly Boys’ Clothes, Inc. 
v. Hickey, 113 Tex. 482, 259 SW 160. 


47. Oklahoma Candy, etc., Co 
Liquid Carbonic Co., 107 Okl. 


63 


187 


O. Ve 
100, 


a 
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if the offer includes a deduction of interest for the 
credit period,*® or the offer is at a reduced price, 
the reduction more than equalizing the interest for 
the credit period,*® the buyer is not entitled to re- 
cover more than nominal damages. 


[§ 1157] (8) Goods Unobtainable Elsewhere.°° 
As in the ease where the goods have no market val- 
ue,*! if the goods cannot be obtained in the open 
market, the general rule of damages®? will not ap- 
ply,®* and resort must be had to other elements of 
value,®* but the mere fact that the goods cannot be 
obtained at the place of delivery does not affect the 
measure of damages if they can be obtained in the 
open market.®> Where the goods cannot be obtained 
in the open market, the buyer is entitled to recover 
for the loss sustained®® and the profit of which he 


% 

230 P 250; Meyer v. Quaker City 
Sign Co., 82 Pa. Super. 601; Hickey 
v. Perkins Dry Goods Co., (Tex. Civ. 
A.) 229 SW 951. 

48. Siegel v. Huebshman, 187 App. 
Div. 2548, e716" (ON VSe Tl = Laile 23 0raNeT 
Y. 571 mem, 130 NE 897 mem]. 

49. Lawrence v. Porter, 63 Fed. 
62,'L1 CCA ‘27; 26 LRA 167. 

50. Duty to purchase other goods 
where obtainable see supra § 1156. 

51. See supra § 1149. 

52. See supra § 1146. 

53. Standard Oil Co. v. 
Ala. A. 161, 60 S 508; Loescher v. 
Deisterberg, 26 Ill. A. 520; Rahm 
v. Deig, 121 Ind. 283, 23 NE 141. 

[a] Fact that buyer tried to buy 
the goods sold and not delivered in 
the open market and found that none 
could be had takes his measure of 
damages out of the general rule. 
Schwartz v. Morris, 61 Misc. 335, 113 
NYS 524. 


Weeks, -6 


54. Loescher v. Deisterberg, 26 IIl. 
A. 520. 
55. Alabama Chemical Co. v. Geiss, 


143 Ala. 591, 39 S 255. But see Armour 
v. Gundesheimer, 23 App. (D. C.) 210 
(holding that the buyer is not bound 
to go beyond the local market). 


Application of general rule where 
goods obtainable in another market, 
although not in market at place of de- 
livery see supra § 1152. 

56. U. S.—Wilmoth v. Hamilton, 
127 Fed. 48, 61 CCA 584, 

Ala.—Sunny South Grain Co. v. 


Webb-Sumner Oil Co., 20 Ala. A. 311, 
101 S 808. 


Conn.—Jordan  v. Patterson, 67 
Conn. 4738, 35 A 521. 
Ill—Armeny v. Madson, ete., Co., 


111 Dll, A. 621;; Loescher: v. Deister- 
berg, 26 Ill. A. 520. 


Ind.—Vickery v. McCormick, 117 
Ind. 594, 20 NE 495; J. P. Smith Shoe 
Contv: Curme- Feltman Shoe Co., 71 
Ind. A. 401, 118 NE 360. 


Ky.—Tradewater Coal Co. v. nhs 68 
SW 400, 24 KyL 215. 


La.—New Iberia Sugar Co. v. La- 
garde, 130 La. 387, 58 S 16. 


Mich.—F lores vy. Basso, 229 Mich. 
577, 201 NW 875; Talcott v. Freed- 
man, 149 Mich. 577, 113 NW 13; 
Thomas Lrony Cottv. Jackson Iron Coy 
131 Mich. 130, 91 NW 137. 
or Ee pews v. Sherwood, 21 Minn. 

N. Y.—Miller v. Stern, 25 Misc. 690, 
55 NYS 765 [aff 24 Misc. 769, 53 NYS 
1109]. 

Pa.—Culin v. Woodbury 
Works, 108 Pa. 220; 
mer, 73 Pa. 365. 


Wis.—Kelley v. La Crosse Carriage 


Glass 
McHose vy. Ful- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been deprived.5? 


Purchase of substitute goods. Provided he acts 
with reasonable care and diligence,®* the buyer may 
purchase a substitute for the goods and recover the 
difference between the price thereof and the con- 
tract price,®® especially where the goods were bought 
for resale.°° Ordinarily, such goods must be bought 
in the nearest available market.°+ The increased ex- 
pense necessarily incurred by being compelled to 
use a substitute may also be recovered,®” as may ex- 
penses ineurred by the buyer in anticipation of a 
performance by the seller of his contract.°* The 
purchase of a superior grade of goods will not en- 
title plaintiff to measure the damages by the price of 
such goods, but he is limited to the price of the kind 
of goods contracted for;®* but if he is forced to buy 
goods of a better grade by inability to procure goods 
of the grade contracted for, he may recover the en- 
haneed price.®® 


Recovery of net profit. Upon the failure of the 
seller to deliver goods purchased for resale, if the 


SALES 
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buyer is unable to obtain similar goods in the mar- 
ket, it has been held that the buyer is entitled to 
recover the net profit he would have made®®.as gen- 
eral, and not as special, damages.®? 


Where seller knew of resale contract of the buyer, 
it has been held that the buyer may recover the dif- 
ference between the contract price and the resale 
price®® unless the latter price is such as would yield 
an extraordinary profit,®® such difference being held 
to be the buyer’s legitimate loss.7° 


Actual worth of goods to buyer. It has also been 
said that, upon the failure of the seller to deliver 
goods contracted for, which cannot be obtained in 
the open market, the buyer is entitled to recover the 
difference between the contract price and what the 
goods were actually worth to him." 


[§ 1158] (9) Special Damages*—(a) In General. 
In view of the general rule that the buyer is entitled 
to recover the actual loss he has sustained by reason 
of the breach of the contract,’? the buyer is entitled 


to recover any special damages he has suffered which 


Co., 120 Wis. 84, 97 NW 674, 102 Am 
SR 971; Cockburn v. Ashland Lumber 
Co., 54 Wis. 619, 12 NW 49. 


Eng.—France v. Gaudet, L. R. 6 Q. 
B. 199. 


{a] Ilustration.—Under a _ con- 
tract to furnish goods with an annual 
allowance and a discount on the cur- 
rent price, the buyers to push the 
goods exclusively, the rule of dam- 
ages for refusal of the seller to fur- 
nish the goods is the difference be- 
tween what the buyers were to re- 
ceive if they performed the contract 
and the cost of performance, unless 
the buyers’ profits on sales made by 
them above the price they were re- 
quired to pay for the goods would 
equal or exceed the cost of perform- 
ance. Ellis v. Miller, 164 N. Y. 434, 
58 NE 516. 

{b] Damages paid to subvendee.— 
(1) Where the seller has knowledge 
of a contract of resale by the buyer, 
the buyer is entitled to recover, on the 
failure of the seller to deliver the 
goods, where they cannot be obtained 
in the market, the profits he would 
have made on the resale and damages 
in respect of his liability to such cus- 
tomer (Grebert-Borgnis v. Nugent, 15 
Q. B. D. 85), (2) and in estimating 
such damages the amount recovered 
by the buyer’s customer may be con- 
sidered (Grebert-Borgnis v. Nugent, 
supra). 

[ec] Price at which goods could 
have been sold may be considered in 
assessing the damages. J. P. Smith 
Shoe Co. v. Curme-Feltman Shoe Co., 
71 Ind. A. 401, 118 NE 360. 


{d] Where failure to deliver sup- 
plies necessitates reduction of plain- 
tiff’s logging crew, the reduction of 
the output. is a proper element of 
damages. Skagit R., etc., Co. v. Cole, 
2 Wash. 57, 25 P 1077. 


57. New Iberia Sugar Co. v. La- 
garde, 130 La. 387, 58 S 16. 

Recovery of lost profits as: 

General damages see infra text and 

notes 66, 67. 

Special damages see infra § 1160. 

58. Sunny South Grain Co. 
Webb-Sumner Oil Co., 20 Ala. A. 311, 
101 S 803; Hardwood Lumber Co, v. 
Adam, 134 Ga. 821, 68 SE 725, 32 LRA 
NS 192; Garcia gS. en C..v. Taggart 
Coal Co., 27 Ga. A. 204, 108 SE 72; 
Triplett v. Nichols, 139 Va. 321, 123 


SE 3389; Brooke County Ct. v. U. Ss. 
Pidelity, ete., Co., 95 W. Va,.439, 121 
SE 422. 


fa] In determining reasonableness 
of time, the conduct of the seller tend- 
ing to cause some delay in action may 
be considered. Hardwood Lumber Co. 
v. Adam, 134 Ga. 821, 68 SE 725, 32 
LRANS 192. 


rime: to mitigate loss see supra § 


59. U. S.—Tri-Bullion Smelting, 
etc., Co. v. Jacobsen, 233 Fed. 646, 147 
CCA 454. 


Ala.—Sunny South Grain Co. v. 
Webb-Sumner Oil Co., 20 Ala, A. 311, 
101 S 803. 


Iowa.—Sapulpa Refining Co. v. Ce- 
dar Rapids Oil Co., 190 Iowa 892, 179 
NW 168. 


La.—Kennon y. Brooks-Scanlon Co., 
148 La. 120, 86 S 675. 


N. J.—Gruen vy. Ohl, 81 
626, 80 A 547. 


N. Y.—Orester v. Dayton Rubber 
Mfg. Co., 228 N. Y. 134, 126 NE 510. 


W. Va.—Brooke County Ct. v. U.S. 
arent ete, 'Co,,895 Wie Vian 439; us 
SE 4 


Eng.—Hinde v. Liddell, L. R. 10 Q. 
B. 265. 


[a] Illustration.—The measure of 
damages for the seller’s failure to de- 
liver cotton seed cake, which could 
not be purchased on the market, has 
been held to be the difference between 
the market price of cotton seed meal, 
which is the nearest substitute, less 
the cost of freight and grinding, and 
the contract price of the cake. Sun- 
ny South Grain Co. v. Webb-Sumner 
Oil Co., 20 Ala. A. 311, 101 S 803. 


{[b] Grade of substitute.—It has 
been held that the buyer may pur- 
chase (1) the nearest (Brooke County 
Ctra U. iSiohidelity, ete. Con 95 Ww. 
Va. 439, 121 SH 422) (2) or the best 
substitute (Tri-Bullion Smelting, etc., 
Co. v. Jacobsen, 233 Fed. 646, 147 CCA 
454; Sunny South Grain Co. v. Webb- 
Sumner Oil Co., 20 Ala. A. 311, 101 S 
803), (8) although it has also been 
held that he should purchase the 
cheapest substitute that will answer 
the description of what he bought 
(Gruen v. Ohl, 81 N. J. L. 626, 80 A 
547). ; 

60. Hardwood Lumber’ Co. ev. 
Adam, 1384 Ga. 821, 68 SE 725, 32 LRA 
NS 192; Garcia S. en C. v. Taggart 
Coal Co., 27 'Ga. A. 204,°108 SH 72; 
Triplett v. Nichols, 139 Va. 321, 123 
SE 339. 


61. Garcia S. en C. v. Taggart Coal 


ING idle, Jas 


Co., 27 Ga. A. 204, 108 SE 72. 


[a] Goods not bought in nearest 
available market.—The fact that the 
substitute goods were not bought in 
the nearest available market will not 
affect the measure of damages where 
it is shown that the goods were 
bought as cheaply or cheaper than in 
the nearest available market, and the 
cost of transportation was no greater. 
Garcia S. en C. v. Taggart Coal Co., 
27 Ga. A. 204, 108 SH 72. 


62. See infra § 1161. 
63. See infra § 1161. 
64. Cole v. Cheovenda, 4 Colo. 17. 


65. St. Louis Consolidated Coal Co. 
v. Block, etc., Smelting Co., 53 Ill. A. 
565; Thomas Iron Co. v. Jackson Iron 
Co., 131 Mich: 130, 91 NW 187. 


66. Ky.—Tradewater Coal Co. v. 
Lee, 68 SW 400, 24 KyL 215. 


Mich.—Talcott v. Freedman, 149 
Mich. 577, 118 NW 13; Kavanaugh 
Mfg. Co. v. Rosen, 132 Mich. 44, 92 
NW 788, 102 AmSR 878. 


N. Y.—Ehrenworth v. Stuhmer, 229 
N. Y. 210, 221, 128 NE 108; Orester v. 
Dayton Rubber Mfg. Co., 228 N. Y. 
134, 126 NE 510; Gilman v. Broad 


Brook Co., 1387 Misc. 685, 243 NYS 
312. 
Tex.—West Lumber Co. v. R. C. 


Cummings Export Co., 
228 SW 911. 


Eng.—France v. Gaudet, L. R. 6 Q. 
B..199, 


See also Equitable Gas-Light Co. vy. 
Baltimore Coal-Tar, etc., Co., 65 Md. 
73, 3 A 108 (where goods were obtain- 
able in another market but the trans- 
portation costs were three times the 
cost of the goods, and the court al- 
lowed a recovery of the net profits 
the buyer would have made under the 
theory that the goods were not ob- 
tainable). 

67. West Lumber Co. v. R. C. Cum- 
mings Export Co., (Tex. Commn. A.) 
228 SW 911. 

68. Loescher y. Deisterberg, 26 Ill. 
A. 520; Schutzman vy. Lehman, 61 
Misc. 648, 118 NYS 1014; McHose v. 
Fulmer, 73 Pa. 365; First Nat. Bank 
v. Snell, 144 Wis. 433, 129 NW 668. 

69. First Nat. Bank v. Snell, su- 
pra. 

70. McHose v. Fulmer, 

71. Anderson v. Savoy, 
44, 118 NW 217. 

72. See supra § 1144. 


(Commn. A.) 


73 Pa. 365. 
137 Wis. 


*By ALBERT DEFOREST TYLER (§§ 1158-1167). 
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are the proximate and natural result. of the failure 
to deliver,’* and which may reasonably be considered 
as within the contemplation of the parties at the 
time of the contract,’*+ by reason of a knowledge of 
the special facts and circumstances from which such 
special damages would arise;*° and it is sufficient 
that the seller had notice of the probable conse- 
quences of the breach after the contract was made, 
provided it was in time to allow him, by due eare, 


73. Ala.—Sunny South Grain Co. v. 
Webb-Sumner Oil Co., 20 Ala. A. 311, 
101 S 803. 

Colo.—Richner v. Plateau 
Stock Co., 44 Colo. 302, 98 P 178. 

Conn.—Jordan v. Patterson, 67 
Connees (om so, Ac (bak. 


Ill.— Benton v. Fay, 64 Ill. 417. 

Kan.—Halstead Lumber Co. v. Sut- 
ton, 46 Kan. 192, 26 P 444. 

Mich.—Petrie v. Lane, 58 Mich. 
25 NW 504. 

Miss.—Arthur Delapierre Co. v. 
Chickasaw Lumber Co., 111 Miss. 607, 
CLT Siro ii2. 

Mo.—Chaliec v. Witte, 81 Mo. A. 84. 


N. Y.—Parsons vy. Sutton, 66 N. Y. 
92. 

Tex.—Clayton v. Littlefield, 
(Commn. A.) 244 SW 509 [rev (Civ. 
A.) 194 SW 194]; South Chester Tube 
Co. v. Texhoma Oil, ete., Co., (Civ. A.) 
264 SW 108 [writ of error dism 
(Commn. A.) 287 SW 1111]; Steel By- 
Products Co. v. Vernon Cotton Oil Co., 
(Civ. A.) 257 SW 613. 

Vt.—Humphreysville Copper Co. v. 
Vermont Copper Min. Co., 33 Vt. 92. 

Wash.—Lloyd v. American Can Co., 
128 Wash. 298, 222 P 876. 


Wis.—Lukens_ Iron, 
Hartmann-Greiling Co., 
172 NW 894. 

[a] In Louisiana, under Civ. Code 
‘art 1934, where a seller of sugar bags 
was guilty of bad faith in refusing to 
make delivery, the buyer may recov- 
er not only the difference between the 
contract price and the price at which 
the bags were sold, but consequential 
damages, and where the buyer had re- 
sold the bags and his proposed ven- 
dee had called upon the buyer to make 
good the difference between the sale 
price and the market value, bags hav- 
ing greatly appreciated in value, the 
seller is liable for the full amount 
claimed. Tanner v. Eagle Bag Corp., 
145 La. 502, 82 S 682. 

Natural and probable consequences 
of breach of contract generally see 
Damages §§ 76-80. 

74, Ark.—Hooks Smelting Co. v. 
Planters’ Compress Co., 72 Ark. 275, 
79 SW 1052. 

Colo.—Richner v. Plateau 
Stock Co., 44 Colo. 302, 98 P 178. 

Tll.—Lapp v. Illinois Watch Co., 104 
Til. A. 255 

Kan. bfalaisad Lumber Co. v. Sut- 
ton, 46 Kan. 192, 26 P 444, 

Me.—South Gardiner Lumber Co. v. 
Bradstreet, 97 Me. 165, 53 A 1110. 

Mass.—Curtis v. Boston Ice Co., 237 
Mass. 343, 129 NE 444. 

Mich.—Martin v. De Young, 232 
Mich. 112, 205 NW 142; Cuddy v. Ma- 
jor, 12 Mich. 368. 

Mo.—Chalice v. Witte, 81 Mo. A. 84. 

N. J.—Berg v. Rapid Motor Vehicle 
Co, USN. J. 6724, 75 A 938374 

N. Y.—Schnitzler v. Kelly, 21 Misc. 
327, 47 NYS 146. 

N. C.—Neal  v. 
Hardware Co., 122 
96, 65 AmSR 697. 


Live 


527, 


6tcis- CO. ga: 
169 Wis. 350, 


Live 


Pender-Heyman 
N.C. 104;.29 SE 


‘A. 280, 105 SE 
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would be likely 


Okl.—Standard Pipe, ete., Co. v. Oil 
> La.E6 Pipe .Co., 145 OKl., 1438;.292, P 
12. 


Or.—Hockersmith v. Hanley, 29 Or. 
27, 44 P497. 


Tex.—Steel By-Products Co. v. Ver- 
non Cotton Oil Co., (Civ. A.) 257 SW 
613; Harris v. Springfield First Nat. 
Bank, (Civ. A.) 45 SW 311. 


Vt.—Humphreysville Copper Co. v. 
Vermont Copper Min. Co., 33 Vt. 92. 

Wash.—Lloyd v. American Can Co., 
128 Wash. 298, 222 P 876. 


Wis.—Lukens Iron, ete, Co. v. 
Hartmann-Greiling Co., 169 Wis. 350, 
172 NW 894; Foss v. Heineman, 144 
Wis. 146, 128 NW 881; Kelley v. La 
Crosse Carriage Co., 120 Wis. 84, 97 
NW 674, 102 AmSR 971; Lippert v. 
Saginaw Milling Co., 108 Wis. 512, 84 
NW 831; Cockburn v. Ashland Lum- 
ber Co., 54 Wis. 619, 12 NW 49. 

Eng.—Hammond v. Bussey, 20 Q. B. 
D. 79; Grébert-Borgnis v. Nugent, 15 
Q: BYD: 85; Re’ Halil 139° Le De Rep: 
INS. (507 i[revs 137 Tara 7B Reps aNeras: 
585]. 

[a] Injuries to crops.—Where ma- 
chinery intended by the parties for 
use in curing or harvesting a partic- 
ular crop is sold, damages for inju- 
ries to the crop have been allowed as 
special damages for  nondelivery. 
Neal v. Pender-Heyman Hardware Co., 


122 N. C. 104, 29 SE 96, 65 AmSR 


697. 


75. Ark.—Hooks Smelting Co. v. 
Planters’ Compress: Co., 72 Ark. 275, 
79 SW 1052 


ColoseRichner v. Plateau 
Stock Co., 44 Colo. 302, 98 P 178. 

Ill. ea v. Illinois Watch Co., 104 
ITS BAS 2 51d. 

Or.—Martin v. Neér 126 Or. 345, 
269 P 342; Hockersmith v. Hanley, 29 
Or 2, 44 P 497, 


Wash.—Lloyd v. eee Can Co., 
128 Wash. 298, 222 P 87 


Wis.—Foss v. OE ade 
146, 128 NW 881 


Buses crenere- -Borgnis vy. 
1d QO B.D. 85. 


Live 


144 Wis. 


Nugent, 


76. Brooks Supply Co. v. Hines, 
(Tex, Civ. A.) 223 SW: 709. 
77. Ala.—Byrne Mill Co. v. Rob- 


ertson, 149 Ala, 2738, 42 S 1008. 


Cal.—Friend, ete., Lumber Co. v. 
Miller, 67 Cal. 464, 8 P 40. 


Colo.—Jones v. Nathrop, 7 Colo. 1, 
TP 435. 


Ga.—Simpson a McMillan, 26 Ga. 
848. 


Iowa.—Wetmore v. Henry, 124 NW 
oie y 


Ky.—Enterprise Mfg. Co. v. Camp- 
bell, 121 SW 1040. 

La.—Oil City Iron Works v. S. 
Bender Supply Co., 147 La. 450, 85 S 
201 

Penne Porter v. Woods, 3 Humphr. 
66) 39 AmD» 153. 


78. Ala.—Vance v. Myers, 213 Ala. 
660, 106 S 142; Sunny South Grain 
Co. v. Webb-Sumner Oil Co., 20 Ala. 
Avot LOLS! S08. 


Ga.—Prince v. 
660, 99 SE 132. 


Evans, 23 Ga. A. 


to perform and prevent the damage.*® 
hand, the buyer is not entitled to recover datmages 
which are not the natural and proximate conse- 
quences of the seller’s breach,** or within the con- 
templation of the parties at the time the contract 
was made,*® where the seller had no knowledge of 
special circumstances from which such damages 
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On the other 


to arise.7° Special damages must 


also be determinable with a reasonable degree of 


Kan.—Kirchner v. Helm, 108 Kan. 


357, 195 P 602 


Ky.—Enterprise Mfg. Co. v. Camp- 
bell, 121 SW 1040. 


La.—Mirandona v. Burg, 
Ann. 1190,.25 S' 982. 


Mass.—Curtis v. Boston Ice Co., 
237 Mass. 343, 129 NE 444, 


Mich.—Cuddy v. Major, 12 Mich. 
368; Clark v. Moore, 3 Mich. 55. 


Mo.—Warren vy. A. B. Mayer Mfg. 
Co., 161 Mo. 112, 61 S 644. 


Mont.—Hall_ iv. Advance-Rumely 
Thresher Co., 65 Mont. 566, 212 P 290. 


bana Y.—Levy v. Neuss, 192 NYS 


N. S.—Rhodes Curry Co., Ltd v. 
McKeen, 54 N. S. 178. 


79. U. S.—Moffit-West Drug Co. y. 
Byrd, 92 Fed. 290, 34 CCA 351 [rev 
1 Ind. T. 612, 43 SW 864]. 


Ala.—Vance v. Myer, 213 Ala. 660, 
106 S 142; Sunny South Grain Co. v. 
Webb-Sumner Oil Co., 20 Ala. A. 311, 
101 S 803. 


Ark.—Brownfield  v. 
Jones Co., 
Hooks Smelting Co. v. Planters’ Com- 
press Co., 72 Ark. 275, 79 SW 1052. 


Ga.— Huggins Vv. Southeastern 
hime, etc., ‘Co., 121° Ga. S11, 48 SE 
933: 

Ill.—Union Fdy. Works vy. Colum- 
bia, Alron Cte. 4 CO. nbd 2s le aA EL Si 
Lapp v. Illinois Watch Co., 104 Ill. 
AS Z5Ds 

Ky.—Enterprise Mfg. Co. v. Camp- 
bell, 121 SW 1040. 

Aromas er v. Burnstein, 1 La. A. 
ILO: 

Mich.—American Nat: Bank v. Bar- 
ley, 219 Mich. 482, 189 NW 22. 


Mo.—Gill v. Johnson-Brinkman 
Commn. Co., 84 Mo. A. 456. 


Mont.—Hall v. Advance-Rumely 
Thresher Co., 65 Mont. 566, 212 P 290. 
Tex.—West Lumber Co. v. R. C. 
Cummings Export Co., (Commn,. A.) 
ate SW 911 [aff (Civ. A.) 196 SW 


51 La. 


Dudley E. 


Wis.—Foss v. Heineman, 144 Wis. 
146, 128 NW 881. 
N. S.—Rhodes Satay Cor, acdesevs 


McKeen, 54 N. S. 


[a] Rule Dre ah milliner fail- 
ing to deliver a hat is not liable for 
mental anguish suffered by the buyer 
who is compelled to appear at a din- 
ner party in an inapproprite costume, 
where the milliner was not informed 
of the importance of the hat as a 
part of a special costume to be worn 
to the party, or of some other fact 
sufficient to advise him of such con- 
sequence likely to follow his default. 
Garner v. Burnstein, 1 La. A. 19. 


[b] Mere notice to seller of some 
interest or probable action of the 
buyer is not enough necessarily and 
as matter of law to charge the Sselli- 
er with special damage on that ac- 
count, if he fails to deliver the goods. 
Globe Refining Co. v. Landa Cotton- 
Oil Co.; 190) U.S: 540) (23 5SCt 754, °47 


L. ed. 1171; Hall v. Advance-Rumely 
cpropner Co; 65 y Mont 5 66, 612 2k 
{c] Knowledge acquired after 


For later cases, developments and changes in the law see Annotations, same title and section number, 


98 Ark. 495, 136 SW- 664;. 
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certainty,®° and where the buyer claims that the 
failure to deliver rendered him liable to a subvendee, 
damages by reason of such lability cannot be re- 
covered until the liability has been judicially deter- 
mined by a court of competent jurisdiction.*! If 
the seller is given an option to cancel a contract for 
fertilizer, and exercises such option, the buyer can 
recover only such damages as he sustained before 
notice of ~ancellation,®? and not for any diminution 
in his erop because of lack of the fertilizer.®* 


[§ 1159] (b) Goods Bought for Special Pur- 
pose.** Where the goods are bought for a special 
purpose the ordinary rule of damages heretofore 
stated*® does not apply,*® but special damages aris- 
ing out of the failure to deliver will be allowed if 
such purpose was known to the seller,’? or his knowl- 
edge of the circumstances was such that he may be 
charged with notice,°* and the damages due to the 
defeat of that purpose were reasonably within the 
contemplation of the parties.*® On the other hand, 
the mere fact that the seller knew that the goods 
were bought for a special purpose does not render 
him hable for any damages except such as might 
reasonably have been within the contemplation of 
the parties®® in view of the character of the goods 
and the ability of the buyer to obtain other like 
goods in the market;°! and it has been held that 
special damages for failure to deliver may be con- 
sidered only where the purpose for which the goods 
were intended was known to both parties, and they 


price was fixed is not sufficient to 


N. 
render the seller liable for special] 121 NYS 258. 


SALES 


Y.—Lande v. Hyde, 66 Misc. 259, 
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cannot be obtained from other soureces.°? If the 
purpose was known, the buyer may recover the 
damages actually sustained by him as a result of the 
breach,®? such as damages to tobacco due to failure 
to deliver apparatus for curing the crop,®* damage 
to a crop due to failure to deliver fertilizer®® or a 
threshing machine,?® damages to stock due to a 
failure to deliver feed,?” and damages to meat due 
to failure to deliver ice.°’ So, where the seller 
knows that the buyer has made a contract for re- 
sale the damages will include not only the loss of 
profits from the resale,®® but also the liability in- 
curred by the buyer for breach of the resale con- 
tract! and any other special damages proximately 
and naturally resulting from the breach.? But spe- 
cial damages are not recoverable where the seller did 
not know that the goods were desired for any par- 
ticular purpose,’ and the loss arising from inability 
to carry out such purpose was not in the contem- 
plation of the parties,* although it has been held 
that where an article is designed for a peculiar and 
exceptional purpose unknown to the seller, the latter 
is, nevertheless, liable for the loss which would have 
been sustained if the article had been used for the 
purpose for which he supposed it would be used. 
So special damages for injury to the buyer’s busi- 
ness cannot be recovered unless the seller knew of 
the special cireumstances and purpose for which the 
goods were wanted;° but if he knew of the cireum- 
stances, and that a failure to deliver would cause a 
results of the defendant’s. delay. 


They were also results which the par- 


Pender-Heyman ties must have foreseen’’). 


97. 


Hardware Co., 122 N. C. 104, 29 SE 96, 


damages. Hooks Smelting Co. v. EDEN 

Planters’ Compress Co., 72 Ark. 275, a oa Sen 

79 SW 1052. 65 AmSR 697. 
80. Maryland Coal, ete, Co. v. 


Quemahoning Coal Co., 176 Fed. 303, 
99° CCA’ 641; Curtis, vy. .Boston Ice 


Co., 287 Mass. 348, 129 NE 444. 

81.. Maryland Coal, ete, Co. v. 
Quemahoning Coal Co., 176 Fed. 303, 
PONCCAWG4 1. 

82. G. Ober, etce., Co. v. Katzen- 
stein, 160 N. C. 439, 76 SE 476. 


Soi 8G. “Ober; 
stein, supra. 

84. Cross references: 

Damages for: 

Defects see infra § 1165. 

Delay see infra § 1162. 

Expenses incurred in carrying out 
special purpose see infra § 1161. 
Loss of profits on goods bought for 

resale see infra § 1160%. 

85. See supra § 1146. 

86. Benton v. Fay, 64 Ill. 417; Den 
Bleyker v. Gaston, 97 Mich. 354, 56 
NW 763; Gresham v. Tecumseh Oil, 
ete., Co., (Tex. Civ. A.) 211 SW 458. 


87. Cal.—Western Industries Co. 
v. Mason Malt Whisky Distilling Co., 


etc., Co. v. Katzen- 


56 Cal. A. 355, 205 P 466. 
Colo.—Richner v. Plateau Live 

Stock Co., 44 Colo. 302, 98 P 178. 
Hawaii Hawaiian Pinéapple Co. 


v. Saito, 24 Hawaii 787. 

Ill.—Union Fdy. Works v. Columbia 
Tron, etc,, Co., t£2-H1). A. 183) Ram-= 
sey v. Tully, 12 Ill. A. 463. 

Kan.—Halstead Lumber Co. v. Sut- 
ton, 46 Kan. 192, 26 P 444; Stewart 

v. Power, 12 Kan. 596. 


Mass.—Bartlett v. 
Gray 429. 

6 Minn.—Paine v. Sherwood, 21 Minn. 

25. 

Mo.—Western States Portland Ce- 
ment Co. v. Bruce, 160 Mo. A. 246, 142 
SW 783; Wilson v. Russler, 91 Mo. A. 
275; Chalice v. Witte, 81 Mo. A. 84; 
Shouse v. Neiswaanger, 18 Mo. A. 
236. 


Blanchard, 13 


Or.—Hockersmith y. Hanley, 29 Or. 
27, 44 P 497. 


Wis.—Buffalo Barb Wire Co. v. 
Phillips, 64 Wis. 338, 25 NW 208. ° 


88. Neal v. Pender-Heyman Hard- 
ware Co., 122 N. C. 104, 29 SE 96, 65 
AmSR 697. 


89. Chalice v. Witte, 81 Mo. A. 
84; Delafield v. J. K. Armsby Co., 131 
Apps Div, P52, 116 9NYSE 71. fatked99 
N. Y. 518 mem, 92 NE 1083 mem]; 
Goldston v. Wade, 123 NYS 114; Har- 
ris v. Springfield First Nat. Bank, 
(Tex. Civ. A.) 45 SW 311. 

90. Alabama Chemical Co. Vv. 
Geiss, 143 Ala. 591, 39 S 255; Foss v. 
Heineman, 144 Wis. 146, 128 NW 881. 


91. Alabama Chemical Co. Vv. 
Geiss, 143 Ala. 591, 39 S 255. 

92. Collins v.2 A. Luban’ *Co:;, | 127 
NYS 461. 

93. Terry v. Parsons, 30 Del. 90, 
102 A 985; Ramsey v. Tully, 12 Ill. 
A. 463; Shouse v. Neiswaanger, 18 
Mo. A. 236; Hammer v. Schoenfelder, 


47 Wis. 455, 2 NW 1129, 


94. Neal v. Pender-Heyman Hard- 
ware Co., 122 N. C. 104, 29 SH 96, 65 
AmSR 697. 


95. Bell v. Reynolds, 78 Ala. 511, 
56 AmR 52. 


96. Smeed v. Foord, 1 BK. & EB, 602, 
102 ECL 602, 120 Reprint 1035 (where 
Lord Campbell observed that “the 
defendant knew that the plaintiff re- 
quired the machine for the purpose 
of threshing wheat in the field. Then 
was it not contemplated by the par- 
ties that if the machine was not de- 
livered by the time fixed, damage to 
the wheat would in. all probability 
be the result? Owing to the 
nondelivery of the machine, the 
wheat was stacked, and afterwards 
damaged by the rain which ensued. 
This injury, and the loss and expense 
which it involved, were the natural 


Richner v. Plateau Live Stock 
Co., 44 Colo. 302, 98 P 178. 

98. .Mason v. Cedar Lake Ice Co., 
123 Minn. 401, 143 NW 1125; Ham- 
mer v. Schoenfelder, 47 Wis. 455, 2 
NW 112 

99. oe infra § 1160%. 


1. Jordan v. Patterson, 67 Conn. 


473, 35 A 521; Tecumseh Oil, etc., 
COR. Gresham, (Tex. Civ. A.) 231 
SW 468. 

2. Lande v. Hyde, 66 Mise. 259, 
121 NYS 258; Hockersmith v. Hanley, 
297 Or, 27,5440 P, 49 te 

3. WPnterprise Mfg. Co. v. Camp- 
bell, (Ky.) 121 SW 1040; American 


Nat. Bank v. Barley, 219 Mich. 482, 
189 NW 22; Henry v. Hobbs, 165 
Mich. 1838, 130 NW 616; Gadsden v. 
Home Fertilizer, etc., Co., 89 S. C. 483, 
(2° SB Lbs 


[a] Rule stated and applied.—To 
recover special damages for breach 
of contract, it must appear that de- 
fendant knew when making the con- 
tract of the special circumstances 
from which the damages might rea- 
sonably be expected to result, so that, 
upon breach of defendant’s contract 
to furnish plaintiff fertilizer, in reli- 
ance ‘upon which plaintiff had pre- 
pared his land and arranged to plant 
certain crops, plaintiff could not re- 
cover damages from delay in planting 
and from being compelled to plant 
without fertilizer, where it is not 
shown that defendant knew when the 
contract was made of the special use 
to which plaintiff intended to put the 
fertilizer or of any scarcity in fer- 
tilizer which would prevent plaintiff 
from buying from others, if he failed 
to furnish it. Gadsden vy. Home Fer- 
tilizer, etc., Co., 89 S. C. 483, 72 SE 
sy 


4. Enterprise Mfg. Co. 
bell, (Ky.) 121 SW 1040. 


5. Cory v. Thames Ironworks, etce., 
(Yo TEI PB) Ay ay ais 


6. Peace River Phosphate Co. v. 


v. Camp- 
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suspension of business in the buyer’s factory dam- 
ages therefor may be allowed,’ but only for such 
time as was reasonably necessary for the buyer. to 
supply himself elsewhere;* and if a contract to fur- 
nish gasoline for a cotton gin contemplated that a 
breach would interrupt the operation of the gin, the 
buyer could recover the fair rent of the gin for the 
time it ceased operations,® or, if it had no rental val- 
ue, interest on its value for that time.!° 
the failure to deliver coal purchased for a particular 
purpose the buyer is forced to buy a more expensive 
grade, he is entitled to recover for the difference in 


price.1! 


Grafflin, 58 Fed. 550; Buffalo Barb 
Wire Co. v. Phillips, 64 Wis. 338, 25 
NW 208. 


7. Benton v. Fay, 64 Ill. 417; Fess- 
ler v. Love, 48 Pa. 407; Kelley v. La 
Crosse Carriage Co., 84, 97 


120 Wis. 
NW 674, 102. AmSR 971. 

[a] Money value of time lost by 
workmen in the buyer’s factory is 
not a proper specific ,element of re- 
covery in an action for damages for 
nondelivery. Kelley v. La _ Crosse 


Carriage Co., 120 Wis. 84, 97 NW 
674, 102 AmSR 971. 
8. Benton v. Fay, 64 Ill. 417. 


9. Standard Oil Co. 
Ala. A, 161, 60 S 508. 


v. Weeks, 6 


10. Standard Oil Co. v. Weeks, su- 
pra. 

114(St Gouis') Cons.) Coal) Cos *v. 
Block, ete., Smelting Co., 53 Ill. A. 
565. ; 

12. Profits as element of damages 
for: 


. Breach of contract generally see Con- 
tracts §§ 113-115. 

Defects in goods sold see 
1166. 

Ere in delivery see infra §§ 1163, 
1164. 


infra § 


Ind.—J. P. Smith Shoe Co. v. 
71 Ind. A. 


13. 
Curme-Feltman Shoe Co., 
401, 118 NE 360. 

Ky.—Hunter v. Wood, 190 Ky. 44, 
226 SW 347. 

La.—Mirandona  v. 
Ann. 1190, 25 S 982. 

Me.—South Gardiner Lumber Co, v. 
Bradstreet, 97 Me. 165, 53 A 1110. 

Pa.—Low v. Craig, 8 Pa. Super. 
622. 

14.° J; BP. -Smith” ‘Shoe Co. v. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360; Mirandona v. Burg, 


Burg, 51) Ga. 


51 La. Ann. 1190, 25 S 982; Min- 
neapolis Threshing Mach. Co. vv. 
Bradford, 206 Mo. A. 609, 227 SW 
628; Davidson Hardware Co. Vv. 
Delker Buggy Co., 167 N. C. 423, 
83 SE 557. 

15. J. P. Smith Shoe Co. v. Curme- 


Feltman Shoe Co., 71 Ind. A. 401, 
118 NE 360; Minneapolis Threshing 
Mach. Co. v. Bradford, 206 Mo. A. 
609, 227 SW 628. 


16. U. S.—Howard Supply Co. v. 
Wells, 176 Fed. 512, 100 CCA 70; 
Gilpins v. Consequa, 10 F. Cas. No. 
Boa bas Cbs CO. ara o05,,.0'., WAS! Can Cp 
184. 

COs Bias 


Ala.—Alabama Chemical 


Geiss, 148 Ala. 591, 39 S 255; Young 
wee Cureton, «oti Ala. 727,726 ; S852; 
Standard Oil Co. v. Weeks, 6 Ala. 


A. 161, 60 S 508. 


Colo.—Jones v. Nathrop, 
1, 1 P 435 

Ga.—Smalls v. Brennan, 14 Ga. A. 
84, 80 SE 339; Piedmont Wagon Co. 
v, . Hudgens, 4°°Ga. A. 393, 61° SE 
835. 


7 Colo. 


Hawaii—Hawaiian Pineapple Co. 
v. Saito, 24 Hawaii 787. 
Ida.—Bowman v. Adams, 45. Ida. 
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entered into.?® 


So if on 


[§ 1160] (c) Profits'?—(1) In 
rule of damages for nondelivery of goods generally 
‘excludes the element of future profits,1* mainly for 
the reason that they are usually contingent and un- 
certain!* and cannot be said to have been within the 
contemplation of the parties when the contract was 
Hence, while there cannot be any 
recovery of profits which are merely prospective and 
speculative,* and not within the contemplation of 
the parties at the time the contract was made,*’? a 
recovery may be had for loss of profits directly and 
naturally resulting from the seller’s default,+* where 


[§§ 1159-1160 


General. The 


such profits were fairly within the contemplation of 


Pb ASE MG) 


Ill—Benton v. Fay, 64 Ill. 417; 
Fought v. Joseph Schlitz Brewing 
Co., 193 Ill. A. 572; Walker v. John- 
Son, oro? ail. ZAc 145; Lapp v. Illi- 
nois Watch Co., 104 ll. A. 255. 

Iowa.—Iowa Brick Mfg. Co. Vv. 
Herrick, 126 Iowa 721, 102 NW 787. 

Ky.—Enterprise Mfg. Co. v. Camp- 
bell, 121 SW 1040; Koch. v. God- 
shaw, 12 Bush 318. 

La.-—Mirandona v. 
Ann. 1190, 25 S 982. 

Me.—Berry v. Dwinel, 
(dictum). 

Minn.—Lewistown Iron Works v. 
Vulean Process Co., 139 Minn. 180, 
165 NW 1071. 

Mo.—Weber Impl. Co! v. Acme 
Harvesting Mach. Co., 268 Mo. 363, 
187 SW 874; Wilson v. Russler, 91 
Mo. A. 275 

N. ¥.—arkell v. Borenstein, 
App. Div. 158, 176 NYS 581. 

N. C.—D. A. Tompkins Co. v. Dal- 
las: (Cotton Millis, SLSOmINe Cons 4 ia ee 
SE 938. 

Or.—Phez Co. v. Salem Fruit Un- 
ton 103 2Org 614201 P* 222552 05 se 
970. 

Pa.—Pennypacker v. Jones, 106 
Pa, 237; Sherman v. Roberts, 1 ‘Grant 


Bure) of + wa. 


44 Me. 255 


188 


261; Sofranscy v. Fowler Waste 
Mfg. Co., 32 Pa. Co. 411. 
Tenn.—Pettee v. Tennessee Mfg. 


Co.,-1 Sneed 3881; Porter v. Wolds, 
3 Humphr. 56, 39 AmD 153. 


Va.—Mt. Rogers Furniture Co. v. 
Virginia Mirror Co., 154 he 600. 

Eng.—Peterson v. Ay bee Oem 3% 
353,76 ECL 3538, 138 Reprint UP AGI8 


Can.—Feehan v. Hallinan, 13 U. C. 
Q. B. 440. 


[a] General profits which buyer’s 
feed mill would have made during 
period of idleness caused by sell- 
er’s failure to deliver cotton seed 
cake to be ground into meal are 
so largely conjectural and specula- 
tive as not to’ be recoverable. Sun- 
ny South Grain Co. v. Webb-Sumner 
Oil (Cory 20) Ala A. 3il,, 101s 803. 

{b] Anticipated profits to be made 
by the subpurchaser cannot be tak- 
en into consideration. Peterson v. 
Ayre, 13 C. B. 353, 76 ECL 358, 138 
Reprint 1235. 

17. U. S.—Howard Supply Co. v. 
Wells, 176 Fed. 512, 100 CCA 70. 


Cal.—Roach Bros. v. Lactein Food 


Co., 57 Cal. A. 379,207 P 419. 
Ga.—Firestone Tire, etc., Co. v. 
Shore, 31 Ga. A. 644, 121 SE 709. 


Ida.—Bowman v. Adams, 45 Ida. 


217,420. PG 79. 
Ill.—Lapp_ v. 
104 Ill. A. 255. 
La.—Kennon Vv. Brooks-Scanlon 
Co., 148 La. 120, 86 S 675. 
Mass.—Curtis v. Boston 
237 Mass, 343, 129 NE 444 
Miss.—Jurgens v. Westerbeek, 99 
S273 (Crystal Springs Ices Co: wy. 


Illinois Watch Co., 


Ice: Co., 


Holliday, 106 Miss. 714, 64 S 658. 

Mo.—Weber Impl. Co. v. Acme Har- 
vesting Mach. Co., 268 Mo. 363, 187 
SW 874. 


Nebr.—Denver, etc., R. Co. v. Hutch- 
ins, 31 Nebr.'572, 48 NW 398. 


N. Y.—Levy v. Neuss, 192 NYS 868; 
Collins v. A. Luban Co., 127 NYS 461. 


N. C.—Morrison v. Marks, 178 N. C. 
429, 100 SE 890. 


Oh.—Benson yv. Van Dorn Iron 
Works Co., 16 Oh. Cir. Ct. N. S. 66. 


Pa.—Seward v. Pennsylvania Salt 
Mig. AC0.- (266 7 Pass 4o hOom Ae Onaies 
David v. Whitmer, 46 Pa. Super. 307. 


S. C.—Clinton Oil, ete., Co. v. Car- 
penter, 113 S, C. 10, 101 SH: 47. 


Wash.—Cannon v. Oregon Moline 
Plow Co., 115 Wash. 273, 197 P 39. 


‘ Ont.—Canadian Sander Mfg. Co. v. 
Canadian Gen. Hlectric Co., 50 Ont. 
L. 186, 64 DomLR 214 


fa] Ilustrations.—(1) In an ac- 
tion for defendant’s failure to comply 
with its contract to deliver certain 
tires, wheels, and automobile acces- 
sories to reéquip plaintiff’s truck used 
in transporting products of plaintiff's 
sawmill to market, plaintiff could not 
recover as damages the loss of profits 
because of the decreased operation of 
the mill resulting from using his 
horses to haul such products to the 
nearest railroad station, such profits 
not being the direct and immediate 
fruit of the contract such as can rea- 
sonably be considered as having been 
in contemplation of the parties when 
the contract was made, in view of Civ. 
Code (1910) §§ 4394, 4395, and 4398. 
Firestone Tire, etc., Co. v. Shore, 31 
Ga. A. 644, 121 SE 709. (2) Where 
there was some evidence that at a 
particular time artificial roses; which 
defendant agreed to sell to plaintiff, 
a manufacturer of flowers, could not 
be purchased in the general market, 
but there was no evidence that the 
defendant knew that the plaintiff in- 
tended by adding a few leaves there- 
to, to increase their value more than 
two hundred per cent, a verdict for 
the plaintiff for such profits was not 


justified. Collins v. A. Luban Co., 
127 NYS 461. ; 
[b] Loss of commissions is not a 


proper element of damages for breach 
of a sales contract, unless such loss 
was within the contemplation of the 
parties when the contract was mate. 
Levy v. Neuss, 192 NYS 868. 

18. U. S—Howard Supply Co. v. 
Wells, 176 Fed. 512, 100 CCA 70. 


Ind.—J. P. Smith Shoe Co. v. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


Ky.—Enterprise Mfg. Co. v. Camp- 


bell, 121 SW 1040. 


yt ee v. Lamport, 119 Me. 566, 
112 A 5 


cae Selden Ge v. Touber, 179 NYS 


N. D.—Lindsay  v. aes 


jee 5) 
Threshing Mach. Co., 229 NW 8 


-For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1160-11601%4] 


the parties1® and can be ascertained with reason- 


able certainty.?° 


[§ 116014] (2) Goods Bought for Resale. 
generally held that where it was known at the time 
the contract was entered into that the goods were 
being bought for resale?! in a particular market,?? 


Oh.—Queen Incubator Co. v. Merrell 
Co;, 21 Oh: A’ 482, 153 NE 272. 


Pa.—Imperial Coal Co. v. Port Roy- 
al Coal Co., 138 Pa. 45, 20 A 937. 


Ss. C—wW. T. Rawleigh Co. v. Wil- 
son, 141 S. C. 182, 139 SE 395. 


Va.—Mt. Rogers Furniture Co. v. 
Virginia Mirror age 154 SE 600. 

Wash.—Cannon Oregon, ete., 
Plow Co., 115 Wash. O73, 197 P 39. 


[a] In Porto Rico the code speci- 
fies loss of pfofits as a basis of an 
action for damages. Fernandez v. 
Ortiz, 33 Porto Rico 6; Quinones vy. 
Ana Maria Sugar Co., 24 Porto Rico 
614 [aff 251 Fed. 499, 163. CCA 493 
(certiorari granted 248 U. S. 555 mem, 


39 SCt 11 mem, 63 L. ed. 419 mem, 
and aff 254 U. S. 245, 41 SCt 110, 65 
L. ed. 246)]. 


19. U. S—Howard Supply oo v. 
Wells, 176 Fed. 512, 100 CCA 70 


Cal.—Western Industries Co. v. Ma- 
son, etc., Distilling Co., 56 Cal. A. 355, 
205'P 466 


Conn. da v. Patterson, 67 
Conn. 473, 35 A 521; Hubbard v. Row- 
ell, 51 Conn. 423. 


Ill.—Fred Allen Auto. Supply Co. v. 
H. W. Johns-Manville Co., 211 Ill. A. 
217; Meyer v. Way, 187 Ill. A. 67; 
see? v. Illinois Watch Co., 104 Ill. A. 

Ind.—J. P. 
Curme-Feltman Shoe Co., 
401, 118 NE 360. 

Ky.—Hunter v. Wood, 190 Ky. 44, 
226 SW 347; Gunther v. Fpyiors 63 
SW 439, 23 KyL 536. 

La.—Kennon v. Brooks-Scanlon Co., 
148 La. 120, 86 S 675; Usrey Lumber 
Co. v. Huie-Hodge Lumber Co., 135 
La. 511, 65 S 627. 

Me.—Spitz v. Lamport, 119 Me. 566, 
112 A 522; South Gardiner Lumber 
Co. v. Bradstreet, 97 Me. 165, 53 A 
1110. 

Mass.—Johnston_ v. 
Mass. 466, 52 NE 539. 


Minn.—Lewistown Iron Works v. 
Vulcan Process Co., 139 Minn. 180, 
165 NW 1071. 

N. Y.—Heinemann v. Heard, 2 Hun 
324, 4 Thomps. & C. 666 [rev on other 
grounds 62 N. Y. 449]; Goldston v. 
oe 123 NYS 114. 

C.—Morrison v. Marks, 178 N. 
(On Ning, 100 SE 890; Davidson Hard- 
ware Go. v. Delker Buggy Cos ple jens 
G@::423, 88>SE! 557; -G, Ober, etc., Co. 
Vv. Katzenstein, 160 N. C. 439, 76 SE 
476; American Steel, etc., Co. v. Cope- 
land, 159 Nui C..°556,.'75 SH. 1002. 

Oh.—Queen Incubator Co. v. Mer- 
rell Co., 21 Oh. A. 482, 153 NE 272, 

Or.—Martin v. Neer, 126 Or. 345, 269 
P 342. 

Pa.—Imperial Coal Co. v. Port Roy- 
al Coal Co., 138 Pa. 45, 20 A 937. 

Ret. — Comms ve, wayellenrt9 Re OL: 
45, 31 A 434. 

Ss. C.—W. T. Rawleigh Co. v. Wil- 
son, 141 S. C. 182, 189 SH 395. 

Tex.—Edmondson v. Huning Mer- 
eantile Co., (Civ. A.) 283 SW 264; 
Weatherford Mach., etc., Co. v. Tate, 
49 Tex. Civ. A. 392, 109 SW 406; Pitt- 
man vy. Bloch Queensware Co., 48 Tex. 
Civ. A. 320, 106 SW 724. 

Wash.—Cannon v. Oregon, etc., 
Plow Co., 115 Wash. 273, 197 P 39; 
Baker v. Shaw, 78 Wash. 233, 138 P 
888. 

Wis.—Shadbolt, 


Smith Shoe Co. v. 
71. Ind. A. 


Faxon, 172 


ete., Iron Co. v. 


SALES 


[55 C.J.] © 1179 


so that the profits on such resale may fairly be said 


to have been within the contemplation of the par- 


It is | ties,?4 


Topliff, 85 Wis. 513, 55 NW 854; Cock- 
burn vy. Ashland Lumber Co., 54 Wis. 
619, 12 NW 49. 

20. U. S.—Northwest Auto Co. v. 
Harmon, 250 Fed. 832, 163 CCA 146, 
AnnCas1918E 461; Howard Supply Co. 
v. Wells, 176 Fed. 512, 100- CCA 70; 
Lillard v. Kentucky Distilleries, etc., 
Co., 134 Fed. 168, 67 CCA 74. 

Ala.—Lide v. Birmingham Electric 
Battery Co., 22 Ala. A. 336, 115 S 689. 

Ark.—Miller Rubber £2, v. King, 
147 Ark. 302, 227 SW 391 

Ill.— Dahlin v. epee: Co., 238 I1l. 
A. 85. 

Ind.—J. P. Smith Shoe Co. v. Curme- 
Feltman Shoe Co., 71 Ind. A. 401, 118 
NE 360. 


La.—Southern Sawmill Co. v. Du- 
cote, 120 La. 1052, 46 S 20. 


Minn.—Lewistown Iron Works v. 
Vulcan Process Co., 139 Minn. 180, 
165 NW 1071. 

Miss.—Crystal Springs Ice Co. v. 
Holliday, 106 Miss. 714, 64 S 658 

N. C.—Morrison v. Marks, 178 N. (OE 
429, 100 SEH 890; Davidson "Hardware 
Co. v. Delker Buggy Co., 167 N:. C. 423, 
83 SE 557; American Steel, etc., Co. 
v. Copeland, 159 N. C. 556, 75 SE 1002. 


Oh.—Queen Incubator Co. v. Mer- 
rell Co., 21 Oh. A. 482, 153 NE 272. 


Va.—Mt. Rogers Furniture Co. v. 
Virginia Mirror Co., 154 SE 600; Arkla 
Lumber, etc., Co. v. West Virginia 
Timber Co., 146 Va. 641, 132 SH 840. 

Wash.—Cannon v. Oregon, _ etc., 
Plow Cosmo pwWash. i208, eda os 
Peaks v. Shaw, 78 Wash. 233, 138 P 


21. U. S.—Texas Co. v. Pensacola 
Maritime Corp., 292 Fed. 61; Texas 
Co. v. Pensacola Maritime Corp., 279 
Fed. 19. But see federal cases infra 
note 28. 


Tll.— Hagen v. Rawle, 143 Ill. A. 5438. 


Ind.—J. P. Smith Shoe Co. v. Curme- 
Feltman Shoe Co., 71 Ind. A. 401, 118 
NE 360; Pape v. Ferguson, 28 Ind. 
A. 298, 62 NE. 712. 

La.—Barr v. Henderson, 105 La, 691, 
30 S 158. 


Mass.—Johnston _ v. 
Mass. 466, 52 NE 539. 


Mich.—Harrow Spring Co. v. Whip- 
ple Harrow Co., 90 Mich. 147, 51 NW 
197, 30 AmSR 421. 


Miss.—Crystal Ice Co. Vv. Holliday, 
106 Miss. 714, 64 S 658. 


Mo.—Weber Impl. Co. v. Acme Har- 
vesting Mach. Co., 268 Mo. 363, 187 
SW 874. 

N. Y.—Delafield v. J. K. Armsby Co., 
131 App. Div. o(2)) 116. NYS" (1 Start 
199 N. Y. 518 mem, 92 NE 1083 mem]; 
More v. Knox, 52 App. Div. 145, 64 
NYS 1101 [aff 169 N. Y. 591 mem, 62 
NE 1098 mem]; Goldston v. Wade, 
123 NYS 114. 


N. C.—Storey v. Stokes, 178 N. C. 
409, 100 SH 689; Davidson Hardware 
Co. v.:Delker Bugey Corp WOT, Noah 
423, 83 SE 557; Lewis v. Rountree, 
19 N.C. 122, 28 “"AmR 309. 


Tex.—Hureka Producing Co. vy. 
Hoyt, (Civ. A.) 266 SW 203; Dallas 
Waste Mills v. Early-Foster Co., CCIW. 
A.) 218 SW 515; Weatherford Mach., 
etc., Co. v. Tate, 49: Tex. Civ. A. 392, 
109 SW 406. 

Va.—Blenner v. Vim Motor Truck 
Coy 1869Via. 189) 117 SH 884; Dries 
Ve Olay Soe Via. 600) 13 SH 4345-29 
AmSR 723. 


Faxon, 172 


Delker Buggy Co., 


the buyer, on failure of the seller to deliver, 
may recover the expected profit, if not uncertain 
and remote,** especially where the goods cannot be 


Wash.—Keen y. Swanson, 129 Wash. 
269, 224 P 574; Baker v. Shaw, 78 
Wash. 233, 138 P 888; Sedro Veneer 
Co. v. Kwapil, 62 Wash. SRD ple 
Lars Lilly v. Lilly, 39 Wash. 337, 81 


Eng.—Re Hall, 137 L. T. Rep. 
585. 


“It certainly could make no possi- 
ble difference to the defendant or to 
what was contemplated by the par- 
ties when the sale was made whether 
a sub-contract had been actually made 
or whether one would be made imme- 
diately upon the execution of the con- 
tract with the ‘defendant.’ Delafield 
v. J. K. Armsby Co., 131 App. Div. 572, 
585, 116 NYS 71. 


[a] Illustration.—One who pur- 
chased ice for the season for the pur- 
pose of reselling in an established re- 
tail business, to the seller’s knowl- 
edge, could, in an action for the sell- 
er’s breach of contract by failing to 
furnish the ice, recover profits he 
would have realized by its resale. 
Crystal Ice Co. v. Holliday, 106 Miss. 
714, 64 S 658. 


[b] Goods for holiday trade. 
Where the seller knew that the goods 
had been ordered for the retail holi- 
‘day trade and were not otherwise val- 
uable to the buyer, the buyer was en- 
titled to recover the loss of ‘profits 
arising from a failure to deliver as 
required by the contract. Pittman v. 
Bloch Queensware Co., 48 Tex. Civ. 
A. 320, 106 SW 724. 


[c] Sufficiency of notice.—A con- 
tract for mowers, providing for ship- 
ment direct to subvendees and for 
fixed time of delivery and postponed 
payments, to allow buyer to collect 
on resales before paying, so apprised 
seller of contemplated resales that on 
breach of contract to deliver he was 
liable in damages for profits Or cose 
resold. Weber Impl. Co. Acme 
Harvesting Mach. Co., 268 Mas. 363, 187 
SW 874. 


22. White v. Leatherberry, 82 Miss. 
103, 34 S 358; Gardner v. Postal Tele- 
graph, etc., Co., 171 N. C. 405, 88 SE 
630, LRAI916E 484; Gresham y. Te- 
cumseh Oil, etc., Co., (Tex. Civ. A.) 
211 SW 458 (holding, however, that 
the rule is not applicable if the re- 
sale price was less than the market 
price, So that the buyer would have 
to buy at the then market price, and 
would lose the difference between the 
price he was to pay the seller, and 
the price he had to pay on the mar- 
ket); Cocke v. Big Muddy Coal, ete., 
Co.,” (Tex. Civ. A.) 155 “Siw 1019: 
Kirby Lumber Co. v. Cummings, 57 
Tex. Civ. A. 291, 122 SW 273; Manor 
v. Hindman, 123 Va. 767, 97 SE 332: 


23. See cases supra notes 21, 22. 


24 %Ind.—J. P. Smith Shoe Co. vy. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


> 


Ky.—Simon v. Glenmore Distilleries 
Co., 169 Ky. 405, 183 SW 913. 


Mo.—Wilt v. Hammond, 179 Mo, A. 
406, 165 SW 362. 


N. C.—Davidson Hardware Co. v. 
LOVIN. 2Cp 42356838 


N. 8. 


SE 557. 
Tex.—Cocke v. Big Muddy Coal, 
BEC CO. (Civ ADRS D. Siwe 10dio: 
Va. v. Hindman; 123 War 


767, 97 SE 332. 

Wash.—Keen v. Swanson, 129 Wash. 
269,°224 RP 574, 

[a] Rule applied.—Where a seller 
of shoes to be manufactured accord- 
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otherwise procured in the market,?> and in some 
cases it has been held that the damages are limited 
to the profits on orders actually received by the buy- 
On the other hand, it has been held that the 
buyer cannot recover profits anticipated from resale 
unless the seller had notice of, and contracted with 
reference to, the contemplated resale;** and in some 
cases it has been held that a mere general knowledge 
that goods are bought for resale in the ordinary 
course of business will not render profits an element 
of damages,?* at least where the buyer could pro- 
eure the goods from other sources with the same 
opportunity for profits,?® although knowledge exact 
in detail as to just what loss will result from breach 
of the contract is not required;*° but to warrant re- 


era’ 
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covery of profits, it must appear that the buyer, at 


ing to specifications knew that the 
buyer had built up established trade 
on such shoes at certain prices, prof- 
its of the contract could be ascertain- 
ed with reasonable certainty, and 
could be considered as an element of 
damages, for the seller’s breach of 
contract.’ J. P. Smith Shoe Co. v. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 

[b] Damages held speculative.—A 
buyer of liquors cannot recover an 
amount equal to the profits which he 
alleged would result from a sale of 
the number of gailons contracted for, 
in the absence of evidence that he 
could have sold that number; the 
damages in such case being specula- 
tive. Simon v. Glenmore Distilleries 
Co., 169 Ky. 405, 183 SW 913. 


25. Ill.—Nathan v. National Brush 
Co., 231 Ill. A. 246; Black Diamond 
Fuel Co. v. Illinois Fuel, ete., Co., 219 
Ill. A. 150; Armeny v. Madson, etc., 
Co., 111 Ill. A. 621; Loescher v. Deis- 
terberg, 26 Ill. A. 520. 


Ky.—Dlder v. Florsheim Shoe Co., 
209 Ky. 509, 273 SW 60; Woerman v. 
McKinney-Guedry Co., 174 Ky. 521, 
192 SW 684; Simon v. Glenmore Dis- 
tilleries Co., 169 Ky. 405, 183 SW 913; 
Log Mountain Coal Co. v. White Oak 
Coal Co., 163 Ky. 842, 174 SW 721; 
Smith, etc., Co. v. Curry, 148 Ky. 166, 
146 SW 434; Currie Fertilizer Co. v. 
Krish, 74 SW 268, 24 KyL 2471; Trade- 
water Coal Co. v. Lee, 68 SW 400, 24 
KyL 215; Denhard v. Hurst, 111 Ky. 
546, 64 SW 393, 23 KyL 789; Blue- 
grass Cordage Co. v. Luthy, 98 Ky. 
583, 33 SW 835, 17 KyL 1126. 


Mass.—Johnston v. Faxon, 
Mass. 466, 52 NE 539. 


Mich.—F. W. Kavanaugh Mfg. Co. 
v. Rosen, 132 Mich. 44, 92 NW 788. 


Miss.—Arthur Delapierre Co. v. 
Chickasaw Lumber Co., 111 Miss. 607, 
71S 872. 


Mo.—Wilt v. Hammond, 179 Mo. A. 
406, 165 SW 362; Martin v. Bunker- 
Culler Lumber Co., 167 Mo. A. 381, 
151 SW 984. 


N. Y.—Acunto v. Schmidt-Dauber 
OOn 20 (RAD De D1. 4 UL, 2020 NEY Sos 
Lowenstein v. Hargraves Mills, 141 
App. Div. 282, 125 NYS 1090; Dela- 
feld wv. J. K. Armsby ‘Co, 138 App: 
IDiveupie LL6 UY S Th batt” LOOM IN. mY 
518 mem, 92 NE 1083 mem]; Miller 
v. Stern, 25 Misc. 690, 55 NYS 765 
[aff 24 Mise. 769, 53 NYS 1109]. 

N. C.—G. Ober, etc., Co. v. Katzen- 
stein, 160 N. C. 439, 76 SE 476. 

Pa.—Low v. Craig, 8 Pa. Super. 622. 

Wash.—Keen v. Swanson, 129 Wash. 
269, 224 P 574. 


[a] Illustration.—The damages 
for breach of defendant’s contract to 
sell plaintiff timber for wagon hubs 
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are not limited to the difference be- 
tween the contract price and the mar- 
ket value, but include loss of profits; 
it being understood plaintiff was buy- 
ing the timber to manufacture into 
hubs to sell, and plaintiff being unable 
elsewhere to obtain such timber. 
Martin v. Bunker-Culler Lumber Co., 
167 Mo. A. 381, 151 SW 984. 
26. Liggett Spring, ete., Co. 
Michigan Buggy Co., 106 Mich. 445, 


64 NW 466; Weber Impl. Co. v. ‘Acme 
Harvesting Mach. Co., 268 Mo. 363, 
187 SW 874. \ 


27. Bush v. Addison, 40 Ga. A. 799, 
151 SE 526; American Nat. Bank v. 
Barley, 219 Mich. 482, 189 NW 22; 
Seward v. Pennsylvania Salt Mfg. Co., 
266 Pa. 457, 109 A 617; Tennessee Fer- 
tilizer Co. v. International Agr. Corp., 
146 Tenn. 451, 243 SW 81. 

28. Mitsubishi Shoji Kaisha v. Da- 
vis, 291 Fed. 882; Setton v. Eberle- 
Albrecht Flour Co., 258 Fed. 905, 169 
CCA 625; Martin v. Neer, 126 Or.+345, 
269 P 342, 345 [cit Cyc]; David v. 
Whitmer, 46 Pa. Super. 307; Thol v. 
Henderson, 8 Q. B. D. 457; Williams 
v. Reynolds, 6 B. & S. 495, 118 ECL 
495, 122 Reprint 1278. 

[a] “One reason for this is that 
the market price at the place where 
the goods are to be resold carries the 
transaction one stage nearer the ulti- 
mate consumer than the original sale, 
and always shows a higher market 
value than that which controlled be- 
tween the original buyer and seller. 
It would be manifestly unjust to 
measure the damages by a market val- 
ue thus enhanced.” Setton v. Eberle- 
Albrecht Flour Co., 258 Fed. 905, 908. 


29. Marshall v. Clark, 78 Conn. 9, 
60 A 741, 112 AmSR 84. 


30. Edwards Mfg. Co. v. Bradford 
Co., 294 Fed. 176; Martin v. Neer, 126 
Or. 345, 269 P 342. 

31. National Candy 
ols Candy Co., 155 Ill. A. 44. 

32. Mitsubishi Shoji Kaisha v. Da- 
vis, 291 Fed. 882; Champion Spark 
PlugiiGowmv. Automobile Sundries Co., 
273 Fed. 74; Setton v. Eberle-Albrecht 
Flour Co., 258 Fed. 905, 169 CCA 625. 

33. Ala.—Alabama Chemical Co. v. 
Geiss, 143 Ala. 591, 89 S 255. 


Cal.—Western Industries Co. v. Ma- 
son, etc., Distilling Co., 56 Cal. A, 355, 
205'P 466. 

Conn.—Crug v. Gorham, 
541, 51 A 519. 

Ga. rs v. Allen, 124 Ga. 684, 
52 SE 884; Huggins v. Southeastern 
Lime, ete., Co., 121 Ga. 311, 48 SE 933; 
Orr v. Farmers’ Alliance Warehouse, 
etc., Co., 97 Ga. 241, 22 SH 937; Wap- 
poo Mills v. Commercial Guano 
Co., 91 Ga. 396, 18 SE 308; Columbia 
Smelting, etc., Works v. Dexter, 31 
Ga. A. 627, 121 SH 844; Hagan Gro- 


74 Conn. 


Co. v. Nich- 
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the time the contract was entered into, had an ex- 
isting contract for resale at a certain profit;*! and 
that the purchase was made for the purpose of 
enabling the buyer to perform such resale contract, 
and the seller so informed.*? 

Where special contract of resale exists. 
erally conceded that the buyer cannot recover the 
profits on a special contract of resale unless the 
existence of such contract was disclosed to the sell- 
er,*® and the contract sued on was made with refer- 
ence to the contract of resale.?4 
seller knows that the purchaser has existing con- 
tracts for resale, and the contract is made in contem- 
plation of such resale, the buyer may recover as dam- 
ages the profits he loses by reason of the breach,** 


It is gen- 


If, however, the 


cery Co. v. Nobles, 26 Ga. A. 394, 106 
SE 807; Truitt v. Rust, ete., Sales 
Co., 25 Ga. A. 62, 102 SE 645; Twin 
City Lumber Co. v. Daniels, 22 Ga. A. 
578, 96 SE 437 


Ill.— Rhea Thielens Impl. Co. v. Ra- 
cine Malleable, etc., Iron Co., 89 Ill. 
ree Andrews v. Himrod, 37 Ill. A. 


Ind.—Coffin y. State, 144 Ind. 578, 
43 NE 654, 55 AmSR 188. 


Mo.-—S. W. Morten Lumber Cod. v. 
Wisconsin, ete., Lumber Co., (A.) 268 
SW 389. 


_ N. J.—Pope v. Ferguson, 82 N. J. 
L. 566, 573, 83 A 353 [quot Cyc]. 


N. Y.—Levison v. Oes, 98 Misc. 260, 
162 NYS 1043; Schnitzler v. Kelly, 21 
Misc. 327, 47 NYS 146. 


Pa.—David v. Whitmer, 46 Pa. Su- 
per. 307. 


Tex.-—Barnes. v. Early-Foster Co., 
(Civ. A.) 228 SW 248. 


Wis.—Cockburn vy. Ashland Lumber 
Co., 54 Wis. 619, 12 NW 49. 


Eng.—Thol v. Henderson, 8 Q. B. D. 
457; France v. Gaudet, L. R. 6 Q. B. 
199: Williams vy. Reynolds, 6 B..& S: 
495, 118 ECL 495, 122 Reprint 1278. 


_ [a] Notice held insufficient.—An 
instruction to the seller in an order 
for goods to ship them to a third per- 
son at a point different from the buy- 
er’s place of business is not sufficient, 
without more, to charge the seller 
with notice of a resale by the pur- 
chaser. Southern Lumber Co. y. Ken- 
sie Lumber Co., 29 Ga. A. 130, 114 SE 


34. Bonsor v. Simon Rice Milling 
Co., 151 La. 1094, 92 S 711; Hafner 
Mfg. Co. v. Lieber Lumber, Co., 
127 La. 348, 53 S 646. 


35. U. S—Ozmo Oil Refining Co. 
v. Cotton, 278 Fed. 722; Champion 
Spark Plug Co. v. Automobile Sun- 
dries Co., 278 Fed. 74; Johnson v. His- 
lop, 272 Fed. 913; Setton v. Hberle- 
Albrecht Flour Co.; 258 Fed. 905, 169 
CCA 625; Wilmoth v. Hamilton, 127 
Fed. 48, 61 CCA 584. 


Ala.—Penn v. Smith, 104 Ala. 445, 
18 S 38; Young v. Cureton, 87 Ala. 
127,638 352. 


Conn.—Jordan v. Patterson, 67 
Conn. 473, 35 A 521; Hubbard vy. Row- 
ae ia Conn. 423. 


ete; 


34 eee A. 424, 130 SE 78; Southern 
Lumber Co. v. Kennon Lumber Co., 
29 Ga. A. 130, 114 SE 60. 

Hawaii.—Hawaiian Pineapple Cove 
Saito, 24 Hawaii 787. 

Ill.— Van Arsdale v. Rundel, 82 Ill. 
63; Meyer, etc., Co. v. Way, ‘187 Il. 
AL 6%) app v. Illinois Watch Co., 
104 Ill. A. 255. 


Iowa.—Iowa Brick Mfg. Co. v. Her- 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 
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if they are not uncertain or remote,’® and the goods 
eannot be obtained in the market;*7 
that the seller does not know the terms of the 
contract of resale will not exonerate him from lia- 
bility for the loss of profits, where the price at 
resale is not extravagant or of an unusual or excep- 
There can be no recovery of 
profits on special contracts of resale made after the 


tional character.®’ 


contract of purchase.®® 


\ 


rick, 126 Iowa 721, 102 NW 787. 


Kan.—Stewart v. Power, 12 Kan. 
596. 
Ky.—Monarch Coal, ete., Co. v. 


Gunn, 226 Ky. 306, 10 SW (24) 1109; 
Hunter v. Wood, 190 Ky. 44, 226 SW 


347; Pulaski Stave Co. Vv... Miller’s 
Creek Lumber Co., 138 Ky. 372, 128 
SW 96. 


Me.—Spitz v. Lampart, 119 Me. 566, 
212, A522. 


Minn.—Dreyer Commn. Co. v. Fruen 
Cereal Co., 148 Minn. 443, 182 NW 520. 


Mo.—Minneapolis Threshing Mach. 
Co. v. Bradford, 206 Mo. A. 609, 227 
SW 628. 


N. J.—Pope v. Ferguson, 82 N. J. L. 
566, 573, 83 A 353 [quot Cyc]. 

N. Y.—Booth v. Spuyten Duyvil 
Rolling Mill Co., 60 N. Y. 487 [aff 3 
Thomps. & C. 368]; Messmore v. New 
York Shot, etc., Co., 40 N. Y. 422; Mey- 
er Bros. Drug Co. v. McKinney, 137 
App. Div. 541, 121 NYS 845 [aff 203 
N. Y. 5383 mem, 96 NE 1122 mem]; 
Delafield v. J. K. Armsby Co., 131 App. 
SIV s Diet od 1 On NINOS) ete cuts 199 N. Y. 
518 mem, 92 NE 1083 mem]. 


Tex.—Edmondson vy. Huning Mer- 
cantile Co., (Civ. A.) 283 SW 264; 
Barnes v. Early-Foster Co., (Civ. A.) 
228 SW 248; Gresham v. Tecumseh 
Oil, etc., Co., (Civ. A.) 211 SW 458; 
Johnson v. Miller, (Civ. A.) 163 SW 
592; Kirby Lumber Co. v. Cummings, 
57 Tex. Civ. A. 291, 122 SW-273; Sun 
Mfg. Co. v. Egbert, 37 Tex. Civ. A. 512, 
84 SW 667; Woldert Grocery Co. v. 
Veltman, (Civ. A.) 83 SW 224; A. J. 
Anderson Plectric Co. v. Cleburne Wa- 
ter, ete., 'Coz4) (Civ. JA). 27 1:SiWi. 5045 
Alamo Mills Co. v. Hercules Iron 
Works, 1 Tex, Civ. A. 683, 22, SW 
1097. 


Utah.—Eagle Lumber Co. v. Burton 
Lumber Co., 62 Utah 491, 220 P 1069. 


Va.—Manor v. Hindman, 123 Va. 
767, 97 SE 332. 


Wash.—Schulze v. Buckeye Lumber 
Co., 94 Wash. 520, 162 P 588. 


Wis.—Cockburn v. Ashland Lumber 
Co., 54 Wis. 619, 12 NW 49. 


Eng.—Grebert-Borgnis v. Nugent, 
15 Q. B. D. 85; Thol v. Henderson, 8 
QO. BD. 457; 
RECO.) OB Dp 2745 Hinde.” Lids 
dell, i. R710) OB. 2655— Smith _v. 
Green, 1'C. P. D. 92; Borries v. Hutch- 
inson, 18 C. B. N.S. 445, 114 ECL 445, 
144 Reprint 518; Alder v. Keighley, 
U5? eM Si Wi LL, 153 tReprint’ 785i 
Smeed v. Foord, 1 BE. & EB. 602, 102 
ECL 602, 120 Reprint 1035. 


Ont.—Watrous v. Bates, 5 U. C. C. 
P. 366. 


[a] Sale of advertising space.— 
Where defendants, who were adver- 
tising agents, sold plaintiff certain 
space for advertisements in a large 
number of newspapers, for fifteen 
months, with knowledge that plaintiff 
had purchased the space to sell again 
at an advance, and it was, in fact, 
so sold, plaintiff was entitled to re- 
cover for the profits he would have 
received from responsible parties to 
whom he had resold this space. Hub- 
bard v. Rowell, 51 Conn. 423. 

{b] On a breach of contract to 
manufacture patented motors for a 
buyer, he is entitled to recover for 


Simpson v. London, ete.,- 
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and the fact 


profits lost on cash offers to purchase 
motors for immediate delivery as well 
as on binding contracts for motors 
to be delivered in the future which 
he was unable to fill because of the 
breach of contract. Sun Mfg. Co. v. 


Egbert, 37 Tex. Civ. A. 512, 84 SW 
667. 
36. Johnson v. Hislop, 272 Fed. 


913; Bernhardt Lumber Co. v. Metz- 
loff, 113 Misc. 288, 184 NYS 289; Man- 
or v. Hindman, 123 Va. 767, 97 SE 


332. 
387. Bell v. Reynolds, 78 Ala. 511, 
56 AmR 52; Robinson v. Hyer, 35 Fla. 


544, 17 S 745; Czarnikow v. Baxter, 
146 App. Div. 81, 130 NYS 617; Finkel- 
stein v. Selwitz, 79 Misc. 28, 139 NYS 
122; Schwab Safe, etc., Co. v. Snow, 
47 Utah 199, 152 P 171. See Interna- 
tional Harvester Co. v. Chicago, ete., 
R. Co., 186 Iowa 86, 172 NW 471 (dic- 
tum to effect that buyer cannot re- 
cover for loss of sales where he could 
have procured goods elsewhere). 

[a] Where the buyer can obtain 
the goods in open market, he cannot 
recover, aS special damages, loss of 
profits of sale to a third party from 
whom he had accepted an order with 
the seller’s knowledge; his measure 
of damages being merely the differ- 
ence between the contract price and 
the market price. Wolf v. Park, 176 
NYS 768. 

38. Edwards Mfg. Co. v. ‘Bradford 
Co., 294 Fed. 176; Booth v. Spuyten 
Duyvil Rolling Mill Co., 60 N. Y. 487 
[aff 3 Thomps. & C. 368 and dist Atlas 
Portland Cement Co. v. Hopper, 116 
App. Div. 445, 101 NYS 948 (where 
ie euaee had a market value) ]. 

9. Ala.—Penn v. Smith, 104 Ala. 
443 18 S 38. 

Hawaii.—Hawaiian Pineapple 

v. Saito, 24 Hawaii 787. 


N. J.—Pope v. Ferguson, 82 N. 
Ji. las DOO, 574, 83 A 353 [quot Cyc]. 


N. Y.—Lehman v. Schapira, 206 
App. Div. 474, 201 NYS 508. 


Tex.—Hamilton v. Schumacher, 15 
SW 715; Gresham vy. Tecumseh Oil, 
ete., Co., (Civ. A.) 211 Sw 458. 


Eng.—Williams v. Reynolds, 6 B. 
& S. 495, 118 ECL 495, 122 Reprint 
1278; Borries v. Hutchinson, 18 C. 
B. N. S. 445, 114 ECL 445, 144 Re- 
print 518. 

40. U. S.—Texas Co. v. Pensacola 
Maritime Corp., 279 Fed. 19; Kaye 
v. Eddystone Ammunition Corp., 250 
Fed. 654. 

Ga.—Southern Lumber Co. v. Ken- 
dont Lumber Co,, 29 Ga. A. 130, 114 
E 6 

Ind. peas: Py Smith) Shoe sCoi yy. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


N. Y.—Booth v. 


Co. 


Spuyten Duyvil 


Rooting Mall CO. 60 Ne Yor 46 ie ufeile 
3 Thomps. & C. 368]; Messmore v. 
New York Shot, etc., Co., 40 N. Y. 


422; Goldston v. Wade, 123 NYS 114. 
See Isaacson v. Crean, 165 NYS 218 
(where contract fixed amount of 
profits, and buyer was held limited 


to such amount). 

N. C.—Gardner  v. 
graph-Cable Co., 171 
SE 630, LRAI1916E 484. 

Tex.—Barnes v. WParly-Foster Co., 
(Civ. A.) 228 SW 248. 
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Mode of determining amount. 
erable for loss of profits on resale ordinarily is the ~ 
difference between the price on the original sale and 
that on the resale,*® unless the resale price was un- 
reasonable or exorbitant,*+ less the amount of ex- 
penses the original buyer would have ineurred had 
the goods been delivered,*2 and any other items 
which would necessarily have to be considered in 
determining the net profits lost.4? 


[55 C. 3.) dist 


The amount recov- 


Under a contract 


41. Eagle Lumber Co. v. Burton 
Lumber Co., 62 Utah 491, 220 P 1069. 

42. U. S.—Texas Co. v. Pensacola 
Maritime Corp., 292 Fed. 61. 

Ky.—Elder v. Florsheim Shoe Co., 
209 Ky. 509, 2738 SW 60. 


La.—Hafner Mfg. Co. v. Lieber 
Gunes ete, Co. {7127 tha. ©3438). 53 


Md.—Tidewater Oil Co. v. Spoerer, 
145 Md. 151, 125 A 601. 

Miss.—Crystal Ice Co. v. Holliday, 
106 Miss. 714, 64 S 658. 

N. Y.—Orester v. Dayton Rubber 
Mfz.' Col, 228 Ns Y. 4134, 91276 NE 
510; Lowenstein v. Hargraves Mills, 


141" App... Div; <2325 P25." N YS 30090; 
Finkelstein v. Selwitz, 79 Misc. 28, 

139 NYS 122. 
N. D.—Foote v. L. C. Smith, etc., 
33, 172 NW 


Typewriter Co., 43 N. D. 
833. 


Okl.—Standard Pipe, etc., Co 
oe ioe Pipe Co., 145 Okl. = 143. “993 
Tex.—Fred W. Wolf Co. v. Gal- 
a oO) Dex | Civin A. 2351S. Sh 
90. 

[a] Illustrations.—(1) Where 


plaintiff bought lumber * Louisiana, 
intending to sell it in St. Louis, to 
ascertain the profit it is necessary 
to add his expenses to put the lum- 
ber on the St. Louis market to its 
cost in Louisiana and deduct this 
sum from the price he would re- 
ceive, the difference being his dam- 
age. Hafner Mfg. Co. v. Lieber Lum- 
ber, etc:, Coy’ 127). La. 348, 53° S646, 
(2) Where purchaser, by exercise of 
reasonable diligence, is unable to pur- 
chase similar goods in market, and 
seller, when accepting order, knew 
that purchaser expected and intended 
to resell goods at profit, measure 
of damages for breach of contract 
is difference between contract price, 
plus freight and other expenses of 
delivery of the goods, and price at 
which they could have been sold by 
purchaser exercising reasonable dili- 
gence. Elder v. Florsheim Shoe Co., 
209 Ky. 509, 273 SW 60. (3) Where 
rice was sold f. o. b. cars at the 
point of shipment, the freight 
charges must be deducted from the 
buyer’s profit on a resale in com- 
puting the damages for the seller’s 
failure to deliver. Bonsor v. Simon 
Rice Milling Co.,, 151 La. 1094, 92 
S 711.’ (4)° In an action. for ‘dam- 
ages for failure to deliver sixty-two 
carloads of oil according to contract, 
brought when a few months of the 
contract for a year had _ expired, 
award of damages of full amount 
of specified discount on resale price 
of defaulted shipments for entire 
year was erroneous, since real ex- 
tent of plaintiff's loss would be 
amount of “gro'ss margin of profit’’ 
less cost of resales. Tidewater Oil 
es v. Spoerer, 145 Md. 151, 125 A 
43. More v. Knox, 52 App. Div. 
£45) COAG ON Wes) Seb Oi* [eatin PG Ole Niegma ves 
591 mem, 62 NE 1098 mem]; Fred 
W.. \WolfmG@o.” v.) Galbraith, 39 ies: 
Civ. A. 351, 87 SW 390; Milwau- 
kee Coke, etce., Co. v. Central Wis- 
econsin Supply Co., 183 Wis. 396, 197 
NW 180. 
_ {aj The net profit after deduct- 
ing expenses and interest on de- 
ferred payments is the measure of 
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for the sale of log-run lumber at different prices for 
different grades, the buyer is not entitled to recover 
profits which would have been made on the most 
profitable grades, but only to the profit based on a 


fair average price.*4 
[§ 1161] (d) Expenses.*® 


certainty.°° 


damages. Fred W. Wolf Co. 
peat 39 Tex. Civ. A. 


[b] Illustration.—The measure of 
damages for breach of a contract 
of sale of hats of a certain brand 
to a dealer which could not be pur- 
chased by him elsewhere except at 
retail is the profit he would have 
made on a resale of all the hats, 
less what he would have lost by 
having to carry some of the hats 
over to the next season, the prob- 
able loss of bad accounts, and de- 
mands for that brand which were 
supplied by some others. More v. 
Knox, 52 App. Div. 145, 64 NYS 1101 
[aff 169 N. Y. 591 mem, 62 NE 1098 


v. Gal- 
351, 87 SW 


mem]. 
44. Alexandria Cooperage, etc., 
Co. v. E. S. Duck Lumber Co., 153 


La. 438, 96 S 24. 
45. As element of damages for 


breach of contract generally see Con- 
tracts §§ 124-126. 


46. U. S.—Texas Co. v. Pensacola 
Maritime Corp., 292 Fed. 61; Lil- 
lard v. Kentucky etree t ete., 
Co., 134 Fed. 168, 67 CCA 7 

Ark.—Peppers “‘ v. Pennsylvania 
Door; sete. Co., 171,-Ark. 5215 235 
SW 5; Georgia Marble Finishing 
Works v. Minor, 128 Ark. 124, 193 
SW 498. 


Del.—Monad Engineering Co. v. 
Stewart, 25 Del. 35, 78 A 598 [aff 
26 Del. 165, 84 A 209]. 


Ida.—Snook vy. Olinger, 36 Ida. 423, 
211° P')559. 

Iowa.—Sapulpa Refining Co. v. 
Cedar Rapids Oil Co., 190 Iowa 892, 
179 NW 168. 

Ky.—Enterprise Mfg. Co. v. Camp- 
bell, 121 cae 1040. 

La.—Kenn Wi 
Co., 148 La. “120, 86 S 67 

Mich.—Thomas [Iron oid v. Jack- 
son Iron Co., 131 Mich. 130, 91 NW 
137. 


N. Y.—Matter of Cruger, 54 App. 
Div. 405, 66 NYS 6386 [aff 166 N. 
Y. 602 mem, 59 NE 1121 mem]. 

Or.—American Oil Pump, Baie Co. 
v. Foust, 128 Or. 263, 274 P 

R. I.—La arias v. aS a ‘45 IES 
I. 458, 123 A 445. 

Tex,.—Steel By-Products Co. . v. 
Vernon Cotton Oil Co., (Civ. A.) 257 
Sw 613. 

Sask.—Shields v. Landreth, 12 
Sask. L. 102. 

[a] Tlustration.—Where one con- 


tracts to sell and deliver hay up- 
on his premises, with the further 
condition that it may be fed to the 
purchaser’s live stock thereon, and 
Such agreement was broken by re- 
fusal to deliver, the added cost of 
securing another place to feed hay 
purchased to take its place may be 
considered aS an element of dam- 
ages for such breach of the agree- 
ment. Snook v. Olinger, 36 Ida. 423, 


Expenses necessarily 
incurred by the buyer because of the seller’s de- 
fault,*#® or in anticipation of a performance by the 
seller,#7 such as expenses in making sales,*® or in 
purchasing other goods to take the place of those 
not delivered,*® constitute a proper element of dam- 
ages, provided they can be shown with reasonable 
So if the purpose for which the goods 
were bought was known to the seller, the buyer may 


ee Scanlon 
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recover for additional expenses incurred in carrying 
out the purpose.°*? 
expenses which were not within the contemplation 
of the parties,5? or not reasonably and necessarily 


But the buyer cannot recover 


incurred by reason of the breach,®? or which would 


contract.°* 


2htgP e559. 
47. U. S.—Stamford Extract Mfg. 
oe Oakes Mfg. Co., 9 F. (2d) 
Iowa.—Mann v. Taylor, 
355, 43 NW 220. 
Mo.—Warren v. A. B. Mayer Mfg. 
Co., 161 Mo. 112, 61 SW 644. 


Vv. 
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N. Y.—Levison v. Oes, 98 Misc. 
260, 162 NYS 1043. 
N. C.—G. Ober, etce., Co. v. Kat- 


zenstein, 160 N. Cc. 439, 76 SE 476. 


Or.—Hockersmith v. Hanley, 
Or 2s nta ae (so 


Wash.—Chapin v. American Can 
Co., 128 Wash. 816, 222 P 882; Lloyd 
v. American Can Co., 128 Wash, 298, 
222 P 876. 


[a] TIllustration.—Where defend- 
ant contracted with the owner of an 
invention to manufacture motors and 
sell them to agents on presentation 
of a memorandum from the owner, 
and thereafter plaintiff ' purchased 
from the owner five thousand five 
hundred memoranda and made prep- 
aration for a sales campaign in con- 
nection ‘therewith, on defendant’s 
breach by refusal to deliver, plaintiff 
was entitled to recover the reason- 
able value of time actually lost while 
engaged in preparing to perform his 
contract. Lloyd v. American Can Co., 
128 Wash. 298. 222 P 876. 


[b] Demurrage paid to carrier for 
holding vessel in readiness to ship 
goods may be recovered. Stamford 
Extract Go.’ vo jOakes; Mfs.oCoi; 29) EB. 
(2d) 301; Hockersmith vy. Hanley, 29 
Or. 27, 44 P 497. 


48. Harrow Spring Co. v. Whip- 
ple Harrow Co., 90 Mich. 147, 51 NW 
197, 30 AmSR 421. 


49. Del.—tLiberty Brand Canning 
Co. v. Denby, 30 Del. 465, 108 A 142. 


La.—Robinson Lumber Co. v. Bur- 
ton, 128 La. 120, 54.8582. 


N. Y.—Jersey City Mach: Co. v. 
Walter H. Foster Co., 172 NYS 121 
[aff 188 App. Div. 964 mem, 176 NYS 
904 mem]. 


Or.—Dunean Lumber Co. v. 
pa Lumber Co., 93 Or. 
183 P 476. 


Va.—Long Pole Lumber Co. v. Sax- 
permeate etc., Co., 108 Va.’ 497, 62 SE 


W. Va.—HBlias v. Boone Timber Co., 
85 W. Va. 508, 102 SE 488. 


Ont.—Schrader v. Robson Leather 
Co., 3 OntWN 962, 3 DomLR 838. 


[a] Illustrations—(1) Where it 
would have been necessary for the 
plaintiff to have sent a man from 
Scotland to Canada in order to have 
purchased goods similar to those the 
defendant failed to deliver under a 
contract of sale, the expenses of such 
trip will be awarded as damages in 
an action for breach of the contract. 
Schrader v. Robson Leather Co., 3 
OntWN 962,, 3 DomLR 838. (2) 
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Willa- 
386, 182 P 172, 


have been incurred had the seller complied with the 


Contract provisions. A provision of a contract for 
sale of a stock of merchandise that the buyer will 
pay the seller the net profits from resales, after de- 
ducting operating expenses, does not authorize re- 
covery of the value of. the buyer’s services as part 
of such expenses on the seller’s breach of contract.°° 


Interest is allowable on expenses incurred where 


“Where, as here, the seller has agreed 
to pay the transportation charges on 
the shipment, it is proper to include 
in the damages allowed full trans- 
portation charges from the place of 
repurchase to the destination named 
in the contract. The expense of in- 
spection, being a consequential or 
special element of damage, was prop- 
erly added.” Elias v. Boone Timber 
Co., 85 W. Va. 508, 102 SE 488. 


[b] The total recovery must not 
exceed the difference between the con- 
tract price and the market price. 
Duncan Lumber Co. v. Willapa Lum- 
re Cox, 1937 Or: 386,: 182) BP 1724183" Pe 
476. 


Expenses incurred in reducing dam- 
ages generally see Damages § 132. 


50. Long Pole Lumber Co. v. Sax- 
peg ek ete., Co., 108 Va. 497, 62 SE 


51. Terry v. Parsons, 30 Del. 90, 
Ae 985; Chalice v. Witte, 81 Mo. 


52. Moffitt-West Drug Co. v. Byrd, 
92 Fed. 290, 34 CCA 351; Warren v. 
A. B. Mayer Mfg. Co., 161 Mo. 112, 
61 SW 644; Simmons v. Northwest- 
mee Junk :Co., 124 ‘Wash. 61;..213 P 


[a] Preliminary expenses.— Where 
plaintiff purchased of defendant 
structural iron, stating that he 
wished to use it in a building he was 
going to erect, in an action for refus- 
al to deliver the iron defendant is 
not chargeable with the amount ex- 
pended by plaintiff in grading his lot 
to receive the iron, the matter not 
having been within defendant’s con- 
templation. Warren y. A. B. Mayer 
Mfg. Co., 161 Mo. 112, 61 SW 644. 


53. Ill.—Ellis v. Chicago Safe, etc., 
Co., 172 Ill. A, 215. And see Fought 
v. Joseph Schlitz Brewing Co., 193 
Ill. A. 572: (holding that where the 
seller breached a contract to furnish 


beer for a term of years, the buyer 


could not recover the expense of put- 
ting up ice). 


La.—Mercantile Lumber, ete., Co. 
v. Jones, 133, Las, 1011, 63° SS, 501; 
Robinson Lumber Co. v. Burton, 128 


La, 120, 54 S 582. 


N. C.—Crawford v. Geiser Mfg. Co., 
88 N. C. 554, 

Ss. C.—Union Bleaching, etc., 
Barker Fuel Co., 124 S. C. 
SE 735. 


Tex.—Planters’ Oil Co. v. Gresham, 
(Civ. A.) 202 SW 145. 


Wash.—Lloyd v. American Can Co., 
128 Wash. 298, 909 P86. 


54. Crystal Springs Ice Co. v. Hol- 
liday, 106 Miss. 714, 64 S 658; Pitt- 
man v. Bloch Qugensware Co., (Tex. 
Civ, A.) 106 SW 


Deducting expenses in ascertaining 
net profits see supra § 1160%. 


55. Hutchens v. Holland, 
Civ. A.) 7 SW (2d) 110. 


Cowl ve 
458, 117 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the amount of the expenses is capable of ascertain- 
ment by mere computation,®® otherwise not.>” 


Attorney’s fees are not recoverable as an element 
of damages unless stipulated for in the contract of 


sale or authorized by statute.°§ 
Deductions. 


such preparations.°® 


[§ 1162] d. Delay in Delivery®°—(1) In General. 
The measure of damages for a delay in the delivery 
of goods is generally the difference in their value at 
the time when they were delivered and when they 
should have been delivered;*! but if the buyer ac- 
cepts a delayed delivery, and the market price at 
‘that time exceeds the market price at the time fixed 
by the contract for delivery, the buyer suffers no 
damages from the delay in the absence of any dam- 
age in fact;®? and, where the buyer purchases goods 


56. Chapin v. American Can Co., 
128 Wash. 316, 222 P 882; Lloyd v. 
American Can Co., 128 Wash. 298, 222 
P 876. 

57. Chapin v. American Can Co., 
128 Wash. 316, 222 P 882; Lloyd v. 
Deca Can Co., 128 Wash. 298, 222 


58. Electric Gin Co. v. Houston. 
County Oil Mill, ete., Co., (Tex. Civ. 
A.) 233 SW 125; Jordan v. Madsen, 
69 Utah “112,252 PP 570. 

Attorney’s fees as element of dam- 
ger generally see Damages §§ 133-— 

5. 

59. Lindsay v. Nichols, etc., 
eaneshing Mach. Co.,; (N. D.) 229 NW 
0 


60. Recoupment, set-off, or coun- 
terclaim in action by seller for price 
see supra § 970. 

61. U. S.—wWest Coast Kalsomine 
Co. v. Lund, 230 Fed. 855. 

Cal.—Ramish_ v. 
Cale 676, 33 PP 780. 

Iowa.—Deal v. Wapsie Power, etc., 
Co., 168 Iowa 123, 149 NW 931. 


Mass.—Clement, ete, Mfg. Co. v. 
Meserole, 107 Mass. 362. 

Minn.—Whalon y. Aldrich, 8 Minn. 
346. 

N. Y.—Richard v. American Union 
Bank, 253 N. Y. 166, 170 NE 532; Da- 
vis Provision Co. v. Fowler, 20 App. 
Div. 626, 47 NYS 205 [aff i63 N; Y. 
580 mem, 57 NE 1108 mem]. 


N. C.—Spiers v. Halstead, 74 N. C. 
620. 

Eng.—Wertheim v. Chicoutimi 
Pulp Co., [1911] A. C. 301, 21 AnnCas 
602. 

[a] Purchase at wholesale.— 
Where coal is sold at wholesale, the 
measure of damages for failure to 
deliver it within the contract time 
is the difference between the pur- 


‘chase price and the wholesale mar- 


ket price on the day it should have 
arrived. Stecker v. Weaver Coal, etc., 
Col; 116 App. ‘Div. 772, 102 NYS 89 
[aft 192 N. Y. 556 mem, 85 NE 1116 
mem]. ‘ 

[b] ‘Where seller under c. i. f. con- 
tract unreasonably delays forwarding 
documents, the buyer is entitled to 
damages representing the difference 
in the market price between the dates 
the documents should have been and 
were forwarded. Western Grocer Co. 
v. New York Oversea Co., 28 F. (2d) 
518. 

62. Kleinfelter  v. Granger, 136 
NYS 485 [aff 152 App. Div. 896, 136 
NYS 352]. 


Where damages ineurred in making 
special preparations for the use of a machine pur- 
chased which the seller failed to deliver are sought 
to be recovered, the seller is entitled to credit for the 
reasonable value of property purchased in making 


Kirschbraun, 98 


SALES 


[55 C.J.] 1183 


at the increased price, he cannot recover the differ- 
ence between the contract price and the price paid 
by him on such purchase.*® 
buyer at a price in excess of that prevailing at the 


In case of resale by the 


time of delivery, the measure of damages is the 


difference between the value of the goods at the 
time fixed for delivery and the amount received on 
resale;®* and it has been held that the measure of 
damages where a part of the goods are not deliv- 
ered in time, after an offer by the buyer to accept 
them if delivered at onee, is the difference between 


the contract price and the market price of similar 


63. Deal v. Wapsie Power, ete., 
Co., 168 Iowa 123, 127, 149 NW 981. 
See also Morgan v. Sutlive, 148 Iowa 


318, 126 NW 175 (holding that, while 


acceptance by the buyer of delayed 
delivery of goods bought is not nec- 
essarily inconsistent with a claim for 
damages caused by the delay, it is 
inconsistent with the claim for dam- 
ages for complete loss of profits upon 
all the goods delivered). 


“By accepting the poles when de- 
livered, «it [the buyer] necessarily 
waived the incident of having bought 
others because of the alleged breach 
and can only recover damages suf- 
fered in consequence of the delay. 
Otherwise, defendant not only would 
not suffer loss because of delay,—for 
it received the goods on a rising 
market,—but it would reap a profit 
because of plaintiff's breach in pre- 
cisely the sum allowed it on the coun- 
terclaim in the district court. This 
is contrary to the principle of just 
compensation and has not our ap- 
proval.” Deal v. Wapsie Power, etc., 
Co., Supra. 

64. Wertheim v. Chicoutimi Pulp 
Co., [1911} A. C. 301,:2L° AnnCas 602. 


65. Milburn-Johnston Grocer Co. 
v. Davis, 175 Ark. 816, 300 SW 433. 


66. Layne-Arkansas Co. v. See- 
man, 173 Ark. 1062, 294 SW 382. 


67. U. S.—Howard vv. Stillwell, 
ete., Mfg.’ Co., 139 U: S. 199,.11 Sct 
500, 35 L. ed. 147; Iowa Mfg. Co. v. 
B. F. Sturtevant Co., 162 Fed. 460, 89 
CCA 346, 18 LRANS 575. 

Ark.—Steininger Constr. ‘Co. v. 
Bates, 159 Ark: 416, 252 SW 618. 

Cal.—Farren v. Willard, 76 Cal, A. 
460, 245 P 206. 

Kan.—Western Silo Co. 
98 Kan. 279, 158 P 71 


Mass.—Garfield, etc., Coals Cot. tv: 
Pennsylvania Coal, ete., Co:., 199 Mass: 
22, 84 NE 1020. 

Minn.—Paine Ve 
Minn. 225. 

Mo.—J. M. Hays Wood Products 
Co. v. Simmons Saddlery Co., 213 Mo. 
A. 434, 255 SW 973. 

N. Y.—Raymore Realty Co. v. Pfot- 
enhauer-Nesbit Co., 145 App. Div. 163, 
129 NYS 1002. 

N. C.—Lambert Hoisting Engine 
Go. vy. Paschall, 151. N.C: 27,' 65 SE 
523. 


v. Carter, 


Sherwood, 21 


N. D.—lLindsay v. Nichols, etce., 
Threshing Mach. Co., 229 NW 808. 


S.,CG,—Swift v. Sullivan, 149 S; C, 
424, 147 SE 315. 


Tex.—J. I. Case Threshing Mach. 


goods at the time and place all the undelivered goods 
should have been delivered pursuant to such offer.%° 
Unless the contract stipulates against liability for 
damages,°° the buyer is entitled to recover such dam- 
ages as are the natural and probable result of the 
delay and should reasonably have been within the 
contemplation of the parties;®’ but damages which 
were not reasonably within the contemplation of 
the parties at the time of sale, or which are remote 
and speculative, are not recoverable.*® While a buy- 


Co. v. Morgan, (Civ. A.) 195 SW 922; 
Tyler Car, etc., Co. v. Wettermark, 12 
Tex, Civ. A. 399, 34 SW 807. 


Wis.—Lippert v. Saginaw Milling 
Co., 108 Wis. 512, 84 NW 831 


6850.00 Se mouacd Vv. Stillwell: 
ete. Migs Contl39 US 199) ad ISEE 
500, 35 L. ed. 147; West Coast Kal- 
somine Co. v. Lund, 230 Fed. 855; 
Charles E. Dustin Co, v. St. Peters- 
burg Inv. Co., 126 Fed. 816. 


Ala.—Reed Lumber Co. v. 
94 Ala. 626, 10 S 333. 


Ark.—Layne-Arkansas Co. v. See- 
man, 173 Ark. 1062, 294 SW 382. 


Ga.—Oxford Knitting Mills ve 
American Wringer Co., 6 Ga. A. 642, 
65 SE 791. 


Ill.—Titley v. Enterprise 
Co;,) 127 Ti 457) 20) NE) tie 


Iowa. “Morgan v. Sutlive, 148 Towa 
318, 126 NW 175; Davis v. Fish, 1 
Greene 406, 48 AmD 387. 


Ky.—Berlin Mach. Works 
ferson Wood Working Co., 
347, 191 SW 82. 


Mich.—Allis v. McLean, 48 Mich. 
428, 12 NW 640; McKinnon v. Mc- 
Ewan, 48 Mich. 106, 11 NW 828, 42 
ay 458; Cuddy v. Major, 12 Mich. 


N. Y.—Raymore Realty Co. v. Pfot- 
enhauer-Nesbit Co., 145 App. Div. 163, 
129 NYS 1002; Stecker v. Weaver 
Coal, etce., Co., 116 App. Div. 772, 102 
NYS. 89 [aff 192 N. Y. 556 mem, 85 
NE 1116 mem]; Griffin v. Colver, 22 
Bele 587 [aff 16 N. Y. 489, 69 AmD 

N. C.—Boyle v. Reeder, 23 
607. 

N. D.—Lindsay v. 
Threshing Mach. Co., 229 NW 808. 

Pa.—Billmeyer v. Wagner, 91 Pa. 
92; Clymer Brick, etc., Co. v. Det- 
wiler, 28 Pa. Dist. 532;° Keystone 
Drilling Co. v. Stahl, 17 Pa. Co. 498. 

Ss. C.—Standard Supply Co. v. Car- 
ter, 8° S. Cools, 62. SH 7150, 19 sbRA 
NS 155. 


‘Utah.—California Pine Box, 
Co. v. Wasatch Orchard Co., 
Soba SP do. 

Wis.—Lippert v. Saginaw Milling 
Co., 108 Wis. 512,:84 NW 831. 

Can.—Corbin v. Thompson, 39 Can. 
Sie-C.85:GDs ches EeC wiOs 


B. C.—Vancouver Mach. Co. v. 
Vancouver Timber, etc., Co.,.18 Dom 
LR 491, 29 WestLR 93, 6 WestWkly 
1523; Brown v. Hope, 17 Bui@s 220, 2 
DomLR 615, 20 WestLR 907. 


N. S.—Pictou Iron Fdy., 


Lewis, 


Stone 


\Jef- 
Ts cy: 
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Nichols, ete., 


etc., 
39 Utah 
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er has a right to refuse to accept an article which he 
has contracted to purchase, after the time stipulated 
for its delivery, he cannot refuse to accept it, and 
claim special damages because of inability to pro- 


cure such article.®® 


Goods bought for special purpose. 
ages may be recovered for the delay, where the goods 
were bought for a special purpose and this fact was 
known to the seller;7° and where it is known that 
the buyer 1s under contract to supply the goods to a 
third person under penalty for delay, the amount of 


Ltd. v. Archibald, 30 N. S. 262. 


Que.—Dominion Textile Co. v. Dia- 
mond Whitewear Co., 24 Que. K. B. 
489, 25 DomLR 241. 


[a] Damages not contemplated.— 
The nondelivery of a dredge within 
the time stipulated therefor does not 
entitle the purchaser to recover as 
damages a sum of money paid by him 
as a bonus to insure the completion 
of scows, necessary for use with the 
dredge, before the date fixed for de- 
livery of the dredge, as such loss 
was not within the contemplation of 
the parties at the time the contract 
of purchase was entered into. Brown 
v. Hope, 17 B. C. 220, 2 DomLR 615, 
20 WestLR 907. 

[b] Damages too remote.—Where 
there is a delay in the delivery of 
boats which the buyer intended to 
use in shipping produce, a deprecia- 
tion in the value of the produce at 
the market to which he intended to 
ship is too remote and speculative to 
form an element of damages. Davis 
v. Fish, 1 Greene (Iowa) 406, 48 AmD 
387. 

69. Parsons v. Sutton, 66 N. Y. 92 
[aff 39 N. Y. Super. 544]. 

70. U. S.—Iowa Mfg. Co. v. B. F. 
Sturtevant Co., 162 Fed. 460, 89 CCA 
346, 18 LRANS 575. 

Ala.—W. T. Adams. Mach. Co. v. 


South State Lumber Co., 2 Ala. A. 
471, 56 S 826. 
Ga—Ladd Lime, etc.,. Co. v. Mac- 


Cox, S2iGa. Ase 109% 


Dougalda Constr, 


124 SE 551;‘ Ladd Lime, etc., Co. v. 
MacDougald Constr. Co., 29.Ga. A; 
116, 114 SE 75. 

Iowa.—Kramer v. Messner, 101 


Iowa 88, 69 NW 1142. 

Kan.—Western Silo Co. v. Carter, 
O39 isan. vas) LoS ee TL. 

Ky.—Fairbanks v. 
Taber Co mlGOeriKcys oS 20,m loo rss 
ous Carson-Muse Lumber Co. v 
Fairbanks, 151 Ky. 404, 152 SW 256. 

La.—Goodloe v. Rogers, 9 La. Ann. 
273, 61 AmD 205. 

Minn.—Paine v. Sherwood, 21 Minn. 
225. 

Mo.—Wall v. St. Joseph Artesian 
Tee, etc., Co., 112 Mo. A. 659, 87 SW 
674. 

N. Y.—Raymore Realty Co. v. Pfot- 
enhauer-Nesbit Co., 145 App. Div. 163, 
129 NYS 1002; Julius Jonson’s Sons 
Vv. Buellesbach, 119 NYS 839. 

N. D.—Lindsay v. Nichols, 
Threshing Mach. Co., 229 NW 808. 

Or.—Martin v. Neer, 126 Or. 345, 269 
P 342. 

Ss. C.—Standard Supply Co. v. Car- 
ter, 81 S. C. 181, 62 SE 150, 19 LRA 
NS 155. 

Tex.—J. I. Case Threshing Mach. 
Co. v. Morgan, (Civ. A.) 195 SW 922; 
Reagan Round Bale Co. v. Dickson 
Car Wheel Co., 55 Tex. Civ. A. 509, 
121 SW 526. 

Wash.—Interstate Engineering Co. 
v. Archer, 64 Wash. 629, 117 P 470. 

RS aa hae th SG Chynoweth, 26 
Wis. 656 
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such penalty is a proper element of damages as be- 
ing within the contemplation of the parties.‘ 
the buyer has been held entitled to recover for in- 
jury to raw material by delay in delivery of ma- 


So 


chinery for manufacturing,*” or to crop caused by 


Special dam- 


ages ;“° 


Alta.—Leonard v. Kremer, 4 Alta. 
L. 152, 7 DomLR 244, 20 WestLR 147 
[aff 48 Can. S. C. 518, 11 DomLR 491, 
26 WestLR 568]. 


But see General Electric Co. v. 
Camden Iron Works, 239 Pa. 411, 86 
A 1012 (holding that the mere fact 
that a company which sold electric 
motors to another company knew that 
tney had been resold to the govern- 
ment under contract requiring their 
delivery, within a certain time, under 
penalty of a forfeiture, did not bind 
the manufacturing company, in the 
absence of an agreement to that effect, 
to deliver the motors in time for re- 
delivery under pain of a like penalty). 


But see Elbinger Actien-Gesell- 
schafit. v. > Armstrong, -L., Rx 9 Q.B. 
473 (holding that plaintiffs were not 
entitled, as a matter of right, to the 
amount of the penalty, where defend- 
ant, although informed of the contract 
with the third person, did not know 
of the precise day for delivery to him, 
or the amount of the penalty; but 
that the jury might reasonably have 
assessed the damages at that amount). 


[a] Rule applied.—(1) For breach 
by defendant or a contract to deliver 
by a specified time an engine and 
pump for irrigation purposes plain- 
tiffs were entitled to recover, as spe- 
cial damages within the contempla- 
tion of the parties, damage to a crop 
of alfalfa and grass, and for perma- 
nent injury to the alfalfa, where de- 
fendant’s agent, before making the 
contract, was taken over the farm, 
saw the growing alfalfa, and fully un- 
‘derstood the need of irrigation by a 
certain time, in view of which the 
time tor delivery ot the machinery 
was fixed in the contract. Fairbanks 
v. Austin, 288 Fed. 1. (2) Where a 
seller of a sawmill was informed, at 
the time of the contract of sale, that 
the buyer wanted the machinery at 
once to saw logs ready to be sawed 
into lumber, and that the logs were 
in good condition, but that they would 
be damaged if they remained exposed 
to the weather and insects, the seller, 
on failing to deliver the machinery 
within the time stipulated, was lia- 
ble for damages to the logs, caused by 
worms and exposure to the weather; 
and the mere fact that worms had 
begun to do some damage at the time 
the sawmill. could have been put in 
operation, if promptly shipped, did not 
defeat a recovery for such damages, 
on the ground that they were uncer- 
tain. W. T. Adams Mach. Co. v. 
South State Lumber Co., 2 Ala. A, 471, 
56 S 826. (3) Where the seller agreed 
to ship steel sold for a bridge with- 
in a reasonable time, not to exceed 
thirty days, and knew the purchasers 
were constructing such bridge, that 
the steel would be required within 
six weeks, and that unless it was ‘de- 
livered in time work would have to 
be suspended, and that falsework nec- 
essarily placed in the bed of the river 
would be carried away by high water 
at the flood stage of the river, the 
seller was liable for damages arising 
from its failure to deliver the steel 
on time. Interstate Pngineering Co. 
v. Archer, 64 Wash. 629, 117 P 470. 


delay in the delivery of a silo,** or harvesting ma- 
chinery,’* or fertilizer.75 
delay are not recoverable, unless the seller knew of 
the special circumstances giving rise to such dam- 
and so, if the seller did not know that the 
goods were to be used by the buyer in filling 


But special damages for 


a par- 


[b] Heating apparatus for green- 
house.—In an action for damages for 
failure of defendants to furnish a 
sufficient steam-heating apparatus for 
plaintiff’s greenhouse, the former were 
held liable for the value of plants lost 
by cold, they knowing the purpose for 
which the heating apparatus was pur- 
chased and the temperature necessary 
to be maintained. Kramer v. Mess- 
ner, 101 Iowa 88, 69 NW 1142 


[c] Loss of benefits of contract 
with third person.—Defendant hav- 
ing, to plaintiff's knowledge, when or- 
dering iron bases and columns of 
plaintiff, a contract to erect, by a cer- 
tain time, the iron work of a build- 
ing, in which such bases and columns 
were to be used, and having, by and 
as a natural consequence of plaintiff's 
negligent delay in furnishing such 
material, lost and been deprived of 
the benefit of the contract, may re- 
cover the amount of the loss. Julius 
Jonson’s Sons v. Buellesbach, 119 
NYS 839. 


[d] When notice is given of spe- 
cial use for material, the seller, de- 
laying delivery, is liable for damages 
caused. Martin v. Neer, 126 Or. 345, 
269 P 342. 


Le] Sufficiency of notice.—Notice by 
a lumber broker to the principal that 
shipment must be made immediately 
of lumber sold defendant is sufficient 
notice that, unless so shipped, special 
damage would probably accrue, mak- 
ing principal liable for delay. L. B. 
Menefee Lumber Co. v. Davis-John- 
son Lumber Co., (Tex. Civ, A.) 18 SW 
(2a) 962. 

71. Iowa Mfg. Co. vy. B. F. Sturte- 
vant Co., 162 Fed. 460, 89 CCA 346, 18 


LRANS 575; Sutton v. Wanamaker, 
95 NYS 525; Murdock: vy. Jones, 3 
App. Div. 21, 38 NYS 461; Sawdon v. 


Andrew, 30 L. T. Rep. N. S. 23. 


72. Van Winkle v. BN 81 Ga. 
93, 7 SE 644, 12 AmSR 29 

73. Western eile Cox va a 98 
Kan. 279,°158 Pi 72 

74. in oMathandors Car, etec., Co. 
v. Lefebvre, 113 La. 487, 37 S 38. 

N. D.—lLindsay v. Nichols, ete., 
Threshing Mach. Co., 229 NW 808. 


Okl.—Cushman Motor Works Co. v. 
Kelley, 70 Okl. 208, 173 P 1042. 


Tex.—J. I. Case Threshing Mach. 
Co. v. O’Keefe, (Civ. A.) 259 SW 222. 


Eng.—Smeed v. Foord, 1 E. & EB. 602, 
102 ECL 602, 120 Reprint 1035. 


75. Swift v. Sullivan, 149 S. C. 424, 
147 SE 315. 


[a] Seller of fertilizer is presumed 
to know that ‘delay in delivery and 
consequent delay in planting cotton 
crop may cause serious damage to 
the buyer’s crop from boll weevils. 
Swift v. Sullivan, 149 S. C. 424, 147 
SE pe 


76. S.—Hart-Parr Co. v. Barth 
Mfg. co, 249 Fed, 629, 161 CCA 539, 
Ariz—Arizona Power Co. vy. Ra- 
Sram a esd Copols Ariz; 2880114 
Ark.—Layne-Arkansas Co. v. See- 
man, 173 Ark. 1062, 294 SW 882; 
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ticular order, special damages arising from his in- 
ability to fill sueh order on account of a delay in de- 


livery cannot be recovered.*? 
Expenses. 


orders.’? 


Interest. Where the buyer pays for an article, 
and delivery is delayed, he is entitled, as damages, 


Hooks Smelting Co. v. Planters’ Com- 
‘press Co., 72 Ark. 275, 79 SW 1052. 
Ill.—Ledgerwood vy. Bushnell, 128 
Til. A. 555. 
Ky.—Combs v. Frick Co., 162 Ky. 
42, 171 SW 999; Fairbanks v. Hoop- 
er, 147 Ky. 154, 143 SW 1025. 


Mo.—J. M. Hays Wood Products Co. 
v. Simmons Saddlery Co., 213 Mo. A. 
434, 255 SW 973. 
aie Y.—Wendell v. Walker, 87 NYS 

Pa.—Billmeyer v. Wagner, 91 Pa. 
92; Keystone Drilling Co. v. Stahl, 17 
ae OOn 40 OF 


Tex.—J. I. Case Threshing Mach. 
Co. v. Morgan, (Civ. A.) 195 SW 922; 
Pickering Mfg. Co. v. Gordon, (Civ. 
A.) 168 SW 14. 


Wash.—Dickey v. Alaska Pac. Fish- 
eries, 107 Wash. 633, 182 P 595. 


Wis.—Page Woven Wire Fence Co. 
ee ee 174 Wis. 154, 182 N 


B. C.—Vancouver Mach. Co. v. Van- 
couver Timber, etc., Co., 18 DomLR 
491, 29 WestLR 938, 6 WestWkly 1523 
{rev 17 DomLR 575]. 


[a] Tfllustrations.—(1) Where a 
seller of piles, to be delivered on a 
certain date at a place in Washington 
to a salmon fisheries company, had 
no knowledge of conditions in Alas- 
ka, where piles were to be taken and 
used,.the purchaser was not entitled 
to recover damages by reason of delay 
in delivery, in that a piledriver in 
Alaska was tied up on account of the 
absence of a tug used as a tender, 
sent to Washington and ‘detained 
there waiting for the piles. Dickey v. 
Alaska Pac. Fisheries, 107 Wash. 633, 
182 P 595. (2) A delay of fifteen days 
in delivering wagons sold for freight- 
ing purposes will not warrant dam- 
ages sutfered through the increased 
cost of hauling the freight, in the ab- 
sence of a showing that facts were 
brought to the _ seller’s attention 
which would have put him on notice 
that such damages might result from 
changed hauling conditions. Arizona 
Power Co. v. Racine-Sattley Co., 13 
Ariz. 283,114 P 558. (3) The increased 
cost of labor due to delay in delivering 
of fencing, and the loss due to the in- 
ability to use the pasture, which the 
buyer intended to inclose, were not re- 
coverable from the Seller, in the ab- 
sence of evidence showing that when 
the contract was made, both par- 
ties had knowledge of the circum- 
stances and conditions by reason of 
which it was in contemplation of the 
parties that a breach of the contract 
would result in special damages. 
Page Woven Wire Fence Co. v. Staud- 
enmayer, 174 Wis. 154, 182 NW 746. 


[b] Penalty for breach of subcon- 
tract.—(1) One selling material to a 
building contractor, without being in- 
formed that the contractor would be 
Subject to penalty for not having the 
work done by a certain time, is not 
liable, because of his failure to de- 


[55 C. J.—75] 


Actual and necessary expenses,*® such 
as demurrage charges,’® incurred by reason of the 
delay, increased cost of freight and insurance,*® and 
expenses in taking orders for goods in anticipation 
of timely delivery,*! may be recovered, but not those 
incurred in taking orders after it bécame apparent 
that delivery would not be made in time to fill such 
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to interest on the price paid during the period of 


Nominal damages only can be recovered where the 


tracts 


liver the material at the stipulated 
time, for the penalty incurred by the 
contractor as a result of the delay in 
delivery. Wendell v. Walker, 87 NYS 
142. (2) A buyer, who had entered 
into a contract with a third party for 
the resale of goods, containing pro- 
visions for liquidated damages on fail- 
ure to deliver the goods by a certain 
date, could not recover from the sell- 
er the amount it was required to pay 
the third party as such damages, on 
the seller’s failure to deliver, unless 
the seller had either actual or con- 
structive notice of such liquidated 
damage clause in the buyer’s contract 
with third party, since in such case, 
such damages could not have been an- 
ticipated. J. M. Hays Wood Products 
Co. v. Simmons Saddlery Co., 213 Mo. 
A. 434, 255 SW 973. (3) In such case 
it was not enough that the seller had 
knowledge of a custom of including, 
in government contracts, a provision 
for liquidated damages in case of de- 
lay, where it had no knowledge of the 
buyer’s contract, with the govern- 
ment, requiring delivery before a cer- 
tain date. Hays Wood Products Co. 
v. Simmons Saddlery Co., supra. 

77. WLedgerwood v. Bushnell, 128 
Ill. A. 555; J. M. Hays Wood ,Products 
Co. v. Simmons Saddlery Co., 213 Mo. 
A. 434, 255 SW 973. 

78. Ark.—Steininger Constr. Co. v. 
Bates, 159 Ark. 416, 252 SW 618. 


Iowa.—Brownell v. Chapman, 
Iowa 504, 51 NW 249, 35 AmSR 326. 


La.—Usrey Lumber Co. v. Huie- 
Hodge Lumber Co., 146 La. 296, 83 S 
578. 

Minn.—Hydraulic Press Brick Co. v. 
Haynes Bread Co., 128 Minn. 401, 151 
NW 140. 


Okl.—Cushman Motor Works Co. v. 
Kelley, 70 Okl. 208, 173 P 1042. 


Pa.—Clymer Brick, etc., Co. v. Det- 
wiler, 28 Pa. Dist. 532. 


S. C.—Colvin v. McCormick Cotton 
Oil Co., 66 S. C. 61, 44 SE 380. 


Tex.—Chatham v. Jones, 69 Tex. 
744, 7 SW 600; J. I. Case Threshing 
Mach. Co. v. O’Keefe, (Civ. A.) 259 
SW 222. 

Wash.—Dickey v. Alaska Pac. Fish- 
eries, 107 Wash. 633, 182 P 595. 


[a] Illustration.—One who  pur- 
chased piles under a contract under 
which delivery to be made at a cer- 
tain time and place, time being of the 
essence of the contract, was entitled 
to credit on the purchase price for 
the cost of keeping a chartered barge 
in readiness to receive the piles, 
caused by delay of the seller in deliv- 
ering the piles. Dickey v. Alaska 
eae Fisheries, 107 Wash. 633, 182 P 
5915. 

[b] Delay in delivering material 
for construction work entitles the 
buyer to recover excess amount paid 
to the contractor, because of such de- 
lay. Clymer Brick, ete., Co. v. Det- 
wiler, 28 Pa. Dist. 532. : 
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Avoidable damages. 
recover any damages that may have resulted from 
his own negligence,*® or which might have been 
avoided,*® as by purchasing the goods elsewhere ;*? 
and, in general, it is the buyer’s duty to do all that 
he can to minimize the damage.*® 
held that a buyer who accepted the goods after the 


buyer’s loss was not due to the seller’s failure to 
ship the goods within the time specified in the con- 


The buyer cannot, of course, 


But it has been 


79. Garfield, etc., Coal Co. v. Penn- 
Sylvania, Coal, etc., Co., 199 Mass. 22, 
84 NE 1020; Dreyer Commn. Co. v. 
Fruen Cereal Co., 148 Minn. 4438, 182 
NW 520; Perry Tie, etc., Co. v. Reyn- 
olds, 100 Va. 264, 40 SE 919; Dickey 
v. Alaska Pac. Fisheries, 107 Wash. 
633, 182 P 595; Borries v. Hutchinson, 
18 C. B. N. S. 445, 114 ECL 445, 144 
Reprint 518. 

_({a] Delay in giving notice of ar- 
rival of goods.—Where a seller under- 
takes to make shipment to the buyer 
and fails to obey shipping instruc- 
tions, and as a result the buyer fails 
to receive prompt notice of the ar- 
rival of the shipment and demurrage 
charges accrue which he is obliged to 
pay, the seller is under liability to 
make reimbursement. Dreyer Vv. 
Commn. Co. v. Fruen Cereal Co., 148 
Minn. 443, 182 NW 520. 


80. Merrimack Mfg. Co. v. Quin- 
tard, 107 Mass. 127. 


81. Thorn v. Morgan, etc., Co., 135 
Mich. 51, 97 NW 43. 

82. Thorn v. Morgan, etc., Co., su- 
pra. 
ee Edwards vy. Sanborn, 6 Mich. 

84. Taylor & Sons, Ltd. v. Athens 
Bank Sau; Je Kea Be 76. 

85. Colvin v. McCormick Cotton 


Oil Co., 66 S. C. 61, 44 SE 380. 


_ 86. Oxford Knitting Mills v. Amer- 
ican Wringer Co., 6 Ga. A. 642, 65 SE 
791: Keays v. Shell Garage, Ltd., 28 
18h On RIVA 


87. Me.—Miller ss Mariner’s 
Church, 7 Me. 51, 20 AmD 341. 


Mich.—Thorn v. Morgan, etc., Co., 
135 Mich. 51, 97 NW 43. 


Mont.—Busbee vy. Gagnon Co., 50 
Mont. 2038, 146 P 275. 


N. i= SUULaSeS; ete., Mfg... Co. v. 
American Separator Co., 182 App. Div. 
103, 169 NYS. 353. 


Okl.—Standard Lumber Co. v. Mil- 
ler, etc., Lumber Co., 21 Okl. 617, 96 
veri 


Wash.—Western Cooperage Co. v. 
Colussi, 132 Wash. 638, 231 P 1. 


[a] Thus (1) where there is a de- 
lay in the delivery of bricks sold, the 
buyer is required, if reasonably possi- 
ble, to buy others elsewhere, rather 
than stop work. Busbee v. Gagnon 
Co., 50 Mont. 203, 146 P 275. (2)) A 
verdict in excess of the buyer’s actual 
expenses, caused by delay in deliver- 
ing tierces for packing salmon, can- 
not stand, in the absence of allegation 
and proof that salmon to fill tierces 
could not have been obtained in open 
market, or, if salmon could have been 
so obtained, the buyer’s recovery 
should be limited to excess cost over 
what he would have otherwise paid 
for salmon. Western Cooperage Co. 
v. Colussi, 1832 Wash. 638, 231 P 1. 

88... Purine ton, Pav. Brick Com Vv. 
Metropolitan Pay. Co., 4 F. (2d) 676; 
Oxford Knitting Mills v. American 
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time for delivery was not barred from recovering 
damages for the delay because he might have mini- 
mized the damages by canceling the contract and 
purchasing elsewhere, where the seller was contin- 
uously promising delivery.®® 


Notice of prospective loss. Where the buyer gives 
the seller written notice prior to the delayed deliv- 
ery that his loss will be a specified sum per day, the 
damages recoverable will be limited to the loss speci- 
fied in the notice.®° 


[§ 1163] (2) Rental Value or Value of Use. The 
proper measure of damages for delay in delivery of 
material for a building,®? furnishings for a hotel,°? 
engines for a boat,®? or machinery for a factory,°®* 
is the rental value of the building, etc., during the 
period of delay, if the seller knew the purpose for 
which the material was purchased. But unless the 
contract was made under such circumstances, known 
to the seller, that it can be inferred that this par- 
ticular damage was within the contemplation of the 
parties at the time the contract was made, there can 
be no recovery therefor;®> and where equipment is 
purchased for use in a building, rent paid for the 
building during delay in delivery is not recoverable 
where the building was not ready for occupancy be- 
fore the equipment arrived.®°* In any event, the 
rental value can be recovered only for a reasonable 
Wringer Co., 6 Ga. A. 642, 65 SE 791; 


Leonard v. Kremer, 4 Alta. L. 152, 7 
DomLR 244, 20 WestLR 147. 


89. Purington Pav. Brick Co. v. 
Metropolitan Pay. Co., 4 F. (2d) 676. 

90. Leonard v. Kremer, 4 Alta. L. 
152, 7 DomLR 244, 20 WestLR 147. 


91. Long v. Abeles, 77 Ark. 150, 91 
SW 29; Raymore Realty Co. v. Pfot- 


SALES 


D. C.—Washington, etc., 
American Car Co., 5 App. 524. 
I1].—Consumers’ 
Jenkins, 58 Ill. A. 519. 


Mo.-—Wall v. St. 
A etc., Co., 112 Mo. A. 659, 87 SW 


Purey Ice yCow: 


N. Y.—Griffin v. Colver, 
587 [aff 16 N. Y. 489, 69 AmD 718]. 


[§§ 1162-1163 


time sufficient to allow an opportunity to procure 
the articles elsewhere.°? If the property for which 
the material was purchased has, for any cause, no 
rental value, the value of the use to the injured par- 
ty for such time as he was deprived of it should be 
considered.®’ In some cases the rule has been laid 
down that, where the delay in the delivery of ma- 
chinery for a plant caused a loss of the use of the 
entire plant, the buyer could recover the value of 
the use of the plant if the consequent idleness was 
for an appreciable time, so that it could reasonably 
be said that the plant had a rental value;°® but if 
the period of idleness was so short or so intermittent 
that the plant could have no rental value, the meas- 
ure of damages would be the interest on the value 
of the plant. Delay in the delivery of a specific ar- 
ticle, such as a machine, will entitle the buyer to 
recover the value of its usé during the period of 
delay,” but loss of profits from deprivation of use 
is not recoverable unless special circumstances are 
shown with respect to which the parties must be 
deemed to have contracted,*? and the loss was due 
directly to the delay. So loss of profits arising 
from the delay is not an element of damage where 
the special purpose for which the goods were intend- 
ed was not known to the seller,® or where the profits 
are uncertain and speculative. But recovery can 
be had where loss of profits was in the contempla- 
RB. (COW Ve 6. _U. S.—Charles-E. Dustin Co. v. 
St. Petersburg Inv. Co., 126 Fed. 816. 


Ala.—Reed Lumber Co, y. Lewis, 94 
Ala. 626, 10 S 333. 


Mass.—Clark v. Henshaw Motor 
Co., 246 Mass. 386, 140 NE 593. 
Mich.—Allis v. McLean, 48 Mich. 


428, 12 NW 640; McKinnon v. Mc- 
Ewan, 48 Mich. 106, 11 NW 828, 42 


Joseph Artesian 


22 Barb. 


enhauer-Nesbit Co., 145 App. Div. 168, 


129 NYS 1002; Boyle v. Reeder, 23 N. 
G60. 

92. Berkey, etc., Furniture Co. v. 
Hascall, 123 Ind. 502, 24 NE 336, 8 
LRA 65. 

93. Brownell v. Chapman, 84 Iowa 


504, 51 NW 249, 85 AmSR 326 (where 
the engines were for a pleasure boat 
to be used at a summer resort). 


94. Hooks Smelting Co. v. Plant- 
ers’ Compress Co., 72 Ark. 275, 79 SW 
1052; Hutchinson Mfg. Co. v. Pinch, 
91 Mich. 156, 51 NW 930, 30 AmSR 
463 [overr in so far as it holds to 
the contrary Allis v. McLean, 48 Mich. 
428,12 NW 640]; D. A. Tompkins Co. 
yv. Dallas Cotton Mills, 130 N. C. 347, 
41 SE 938; Standard Supply Co. v. 
Carter, 81 3 ¢C. 181, 62 SH 150, 19 LRA 
NS 155. 

95. Clark v. Henshaw Motor Co., 
246 Mass. 386, 140 NE 5938; Liljengren 
Furniture, ete., Co. v. Mead, 42 Minn. 
420, 44 NW 306; Pickering Mfg. Co. 
v. Gordon, (Tex. Civ. A.) 168 SW 14. 

96. Southern Billiard, ete., Co. v. 
Shepherd, 232 Ky. 489, 23 SW (2d) 
914. 

97. Hooks Smelting Co. v. Plant- 
ers’ Compress Co., 72 Ark. 275, 79 SW 
1052. 

98. Standard Supply Co. v. Carter, 
81S. ©. .282, 62 SE 150, 19 LRANS 
155. 


995 Southern —iron;,. ete: Co. ov. 
Holmes Lumber Co., 164 Ala. 517, 51 
S 531. 


Lee esouthern “uron,, Jette; "Cow. Vv. 


Holmes Lumber Co., supra. 
2. U. S.—Charles BE. Dustin Co. v. 
St. Petersburg Inv. Co., 126 Fed. 816. 


——_—_. 


Tex.—Dilley v. Ratcliff, 29 Tex. Civ. 
A. 545, 69 SW 2387. 

Eng.—Elbinger Actien-Gesellschafft 
v. Armstrong, L. R. 9 Q. B. 473. 


B. C.—Brown v. Hope, 17 B. C. 220, 
2 DomLR 615, 20 WestLR 907. 


3. Pusey, ete., Co. v. Combined 
Locks Paper Co., 255 Fed. 700 [aff 258 
Fed. 989, 169 CCA 661]. 

Loss of profits on resale see infra 
§ 1164. 

4. Lindsay v. Nichols, etc., Thresh- 
ing Mach. Co., (N. D.) 229 NW 808. 


5. Ala.—Reed Lumber Co. v. Lew- 
is, 94 Ala. 626, 10 S 333. 

Mass.—Clark v. Henshaw Motor 
Co., 246 Mass. 386, 140 NE 593. 


Mo.—United Iron Works v. Twin 
City Ice, etc., Co., 317 Mo, 125, 295 SW 
109. 4 


17 Pa. Co. 498. 
Wash.—BHichbaum y. Caldwell Bros. 
Co., 58 Wash. 168, 108 P 4384. 


B. C.—Vancouver Mach. Co. v. Van- 
couver Timber, etc., Co., 18 DomLR 
491, 29 WestLR 93, 6 WestWkly 1523 
[rev 17 DomLR 575, 27 WestLR 883]. 


[a] Illustration.—Where there 
was nothing to indicate that the spe- 
cial use to which the buyer intended 
to put the automobile was made 
known to the seller, the buyer cannot 
recover for loss of profits in his busi- 
ness in connection with which he in- 
tended to use the automobile. Clark 
v. Henshaw Motor Co., 246 Mass. 386, 
140 NE 593. 

Recovery of special damages gen- 
erally see supra § 1160%. 


AmR 458, 


N. Y.—Cramer v. Grand Rapids 
Show Case Co., 223 N. ¥. 63, 119 NE 
227, 1 ALR 154; Griffin v. Colver, 22 
ie 587 [Laff 16 N. Y. 489, 69 AmD 


N. C.—Boyle v. 
607. 


N. D.—Lindsay y. Nichols, ete., 
Threshing Mach. Co., 229 NW 808. 


Pa.—Keystone Drilling Co. v, Stahl, 
17 Pa. Co. 498. 


S. C.—Standard Supply Co. v. Car- 
ten 81S. C. 181, 62 SE 150, 19 LRANS 


Wash.—Hichbaum y. Caldwell Bros. 
Co., 58 Wash. 1638, 108 P 434. 


N. S.—Pictou Iron Foundry, 
Co. v. Archibald, 30 N. S. 262. 


“The plaintiff was not liable for the 
profits defendants would have made 
out of these contracts, unless such 
damages, manifestly not being the 
natural consequences of plaintiff's 
mere failure to deliver the machinery, 
but depending on the contractual re- 
lations between defendants and oth- 
ers, could be said to have been in the 
contemplation of the parties, without 
knowledge on the part of plaintiff of 
those relations, and hence without his 
engagement having any reference to 
them. - » Moreover, the profits 
which might have been realized by the 
defendants but for plaintiff's derelic- 
tion are, as alleged in this plea, en- 
tirely too speculative and conjectural, 
incapable of that clear and satisfac- 
tory proof which the law requires, to 
constitute recoverable damages.” 
Reed Lumber Co. vy. Lewis, 94 Ala. 
626, 627, 10 S 338. 


Reeder, 23 N. C. 


etc., 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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tion of the parties when the contract was made,’ 
and the amount can be determined with reasonable 
certainty.® 


[§ 1164] (3) Profits on Resale.2 While merely 
prospective or speculative profits that might be ob- 
tained on resale cannot be an element of damages 
for delay in delivery,!® or the profits on advanee 
sales made if the seller had no notice that the pur- 
chase was to fill such sales;11 yet if the seller knows 
the goods are purchased for resale under a partic- 
ular contract, the profits will be the measure of dam- 
ages;'” and where the seller fails to deliver goods 
as fast as agreed, and the market declines before 
all are delivered, the buyers may recover the profits 
lost by reason of such decline.t* So where the seller 
of material knew the buyer intended to manufacture 
and resell, profits on orders taken in expectation of 
prompt delivery may be recovered.'4 But where a 
contract for the manufacture and sale of a machine 

7. Reagan Round Bale Co. v. Dick- 


son Car Wheel Co., 55 Tex. Civ. A. 509, 
121 SW 526. 

8 U.S.—kKoehler v. York Mfg. Co., 
193 Fed. 981, 113 CCA 601. 

Mich.—Allis v. McLean, 
428,12 NW 640. 

N. Y.—Griffin v. Colver, 22 Barb. 
587 [aff 16 N. Y. 489, 69 AmD 718]. 

Okl.—Stearnes Co. v. Robins, 114 
Okle 156; 245, P 63. 
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48 Mich. 
gate, 


S 578. 
14, 


Vv: | Mich. 


Dickson Car Wheel Co., 55 Tex. Civ. A. 
509, 121 SW 526; Dilley v. Ratcliff, 
29 Tex, Civ. A. 545, 69 SW 237. 


347, 191 SW 82. 


SALES 


Div.) 20%; 168" NY S276; 
v. Baxter, 146 App. Div. 81, 130 NYS 


Va.—Perry Tie, etc., Co. v. Reyn- 
olds, 100 Va. 264, 40 SE 919. 

Eng.—Hydraulic Engineering Co. v. 
McHaffie, 4 Q. B. D. 670; 
25 Com. Cas. 260. 

13. Usrey Lumber 
Hodge Lumber Co., 


Thorn v. Morgan, etc., Co., 135 
51, 97 NW. 43. 

15. Berlin Mach. Works v. 
ferson Woodworking Co, 
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gave the buyer the arbitrary right to reject it, and 
stipulated that delivery thereof at any specific time 
was waived, the buyer could not recover damages 
for loss of profits on resale, by reason. of delay in 
delivery.?® 


[§ 1165] e. Defects in Quality, Character, or Ti- 
tle'*—(1) In General. Where the breach of con- 
tract consists of failure to deliver goods of the qual- 
ity and character contracted for, the buyer is entitled 
to recover all damages which are the natural and 
probable result of the breach and are fairly within 
the contemplation of the parties at the time of the 
sale,!? but speculative or remote damages, or those 
which cannot reasonably be regarded as within the 
contemplation of the parties, are not recoverable.+*® 
Ordinarily the measure of damages is the difference 
between the value of the goods contracted for and 
the value of the goods delivered,!® or what it would 


Booth 
Paint, 
McDon- 
etes Leos, 


MacDougall[v. Griffith, 43 F. 
Lumber, etc., Co. v. Sewell 
UG: COs pe toe God) Ose 
ald v. Kansas City Bolt, 
149 Fed. 360, 79 CCA 298. 
Ala.—Cassels’ Mill v. Strater Bros. 
Grain Co., 166 Ala. 274, 51 S 969. 
a eanel v. Southern Califor- 
Cig ee Eiaie. BO anning Co., 35 Cal. A. 162, 169 
146) 1a, (298,5,83 Ga.—Williams Mfg. Co. v. J. S. 
Schofield’s Sons Co., 21 Ga. A. 28, 
93 SE 527. 


(2d) 689; 


In re Hol- 


N. S.—Pictou Iron Fdy., etc., Co. v. 
Archibald, 30 N. S. 262. 

{a] Rule applied.—(1) A seller of 
a machine to make ice for sale by the 
buyer is liable for loss of profits caus- 
ed by a wrongful delay in the deliv- 
ery of the machine, since ice is a sta- 
ple article and the profit lost is capa- 
ble of reliable measurement. Koehler 
Vv. York, Mfr. Co.,-193 ‘Hed. 981,113 
CCA 601. (2) A buyer of automatic 
bale systems may, on failure of the 
seller to deliver the systems on the 
date contracted for, recover as dam- 
ages the loss of profits resulting from 
his inability to use the systems dur- 
ing the cotton season, where the evi- 
dence shows such profits with reason- 
able certainty, and that their loss was 
in contemplation of the parties at the 
time of the execution of the contract. 
Reagan Round Bale Co. v. Dickson 
Car Wheel Co., 55 Tex. Civ. A. 509, 121 
SW 526. 

9. Loss of profits from deprivation 
of use of article sold see supra § 
1163. 

10. I1l.—Titley v. Enterprise Stone 
Copmioyemie sol, ZONE edie Eli: 
Parsons, 110 Ill. 107; Howe v. Fulton, 
225 Tl. A. 589: 

Ind.—Eagle Lake Ice Co. v. Munson, 
73 Ind. A. 496, 127 NE 839. 

Iowa.—Morgan v. Sutlive, 148 Iowa 
318, 126 NW 175. 

N. Y.—Stecker v. Weaver Coal, etc., 
Co., 116 App. Div. 772, 102 NYS 89 
[aff 192 N. Y. 556 mem, 85 NE 1116 
mem]. 

Pa. —Keystone Drilling Co. v. Stahl, 
17 Pa. Co, 493, 

11. Stecker v. Weaver Coal, etc., 
Com 6 Ap Dp mDlVA at ose L022) INIS S.9) 
[aff 192 N. Y. 556 mem, 85 NE 1116 
mem]; Connellee v. Chas. C. Thomp- 
son Co., (Tex. Civ. A.) 171 SW 1076. 

12. Ala.—Penn v, Smith, 104 Ala. 
445, 18 S 38. 

Ill. Irwin v. Kelly, 176 Ill. A. 178. 


N. Y.—Doxey v. Coates, 181 App. 


16. Damages for breach of war- 
ranty see supra §§ 855-869. 

Recoupment, set-off, 
claim in action by seller for price 
see supra § 971. 

17. U. S—Gotham Nat. Bank v. 
Sharood, 23 F. (2d) 567. 


Arete a glee v. Randall, 3 Colo. 
Ga.—Carolina Portland Cement Co. 
v. Roper-Strauss-Ferst Co., 33 Ga. A. 
511, 126 SE 860. 
La.—Fish v. Proctor, 
562. 
Mass.—Hanson v. Wittenberg, 205 
Mass. 319, 91 NE 383. 


q ples .—Allaire v. Cole, 


4 La. Ann. 


(A.) 187 SW 


N. J.—Vacuum Ash, etc., Conveyor 
COMavas Euyder?s) 10 1:-a9 Ne di, ease 75 
127 A 203. 

Tex.—Clayton Littlefield, 
(Commn. A.) 244 sw 509 [rev (Civ. 
A.) 194 SW 194]. 

Vt.—Maynard v. 
PAG 

Wash.—Yamaoka v. Kloeber, 71 
Wash. 598, 129 P 387, 74 Wash. 697, 
L383; P= L037: 

Eng.—Holden v. Bostock, 18 T. L. 
Ra elite 

B. C.—Carlin v. McAusland, 30 B. 
Cl 351, 70 DomLR 769. 

Ont.—Colton v. Good, 11 U. C. Q. 
Be voce 

Sask.—Perry v. 
330. 

[a] Injury to other property by 
fe breaking of a defective machine 

a proper element of damages. 
Cotton VEC OO aL Wise CrrQeub. Ont) 


[b] 


Maynard, 49 Vt. 


Kidd, 2 Sask. IL. 


Loss of use of defective au- 
tomobile is element of damages. 
Stanley v. Weber Impl., etc., Co., 
(Mo. A.) 190 SW 372. 

Special damages see infra text and 
notes 33-38. 

18. U. S.—Armstrong Rubber Co. 


Ill—Rhea Thielens Impl. Co. v. 
Jef-| Racine Malleable, ete., Iron Co., 89 
173 Ky.| Ti. A. 463. 
Ind.—J. P. Smith Shoe Co: v. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 
or counter- 40 Iowa 


‘ Seas apse v. Vaughan, 


Mass.—New York Cent. R. Co. v. 
rei than 240 Mass. 200, 133 ‘NE 


N. Y.—Hawkins v. Dietz, 27 Misc. 
200, 57 NYS 751. 

N. C.—Armour Fertilizer Works v. 
MeLawhorn, 58 iN- (Ca 9274, 5 73h SB 
883; American Pure Food Co. v. El- 


liott, Poi Nee Coa 39S, FOmS hielo 

LRANS 910. 

Aiea Somes assaf v. Buchi, 10 Lea 
Tex.—Miller-Stone Mach. Co. v. 


eae ate 25 Tex. Civ. A. 413, 61 SW 
Ht 


Wash.—Union Iron Works v. Gray, 
126 Wash. 290, 218 P 8 

Eng.—Bostock v. Nicholson [1904] 
1 ES oo OA 

Can.—Chapin v. Matthews, 22 Dom 
LR 95 [rev on other grounds 9 Alta. 
L. 209, 24 DomLR 457, 32 WestLR 
663, 9 WestWkly 301]. 


Ont.—Steinacker v. Squire, 30 Ont. 
L. 149, 5 OntWN 566. 
oS rma ed v. Kidd, 2 Sask. L. 
330. 

[a] Damages held speculative.—A 
buyer of potash claiming that it con- 
tained a poisonous substance dam- 
aging his crops could not recover 
the difference between the value of 
the crop grown on the land fertilized 
and the value of the crop grown 
on other land of equal _ fertility 
planted with the same kind of seed 
and worked alike, such damages be- 
ing speculative. Codman v. Roberds, 
27) Ga. A. 559, 109° SHE 536: 


19. U. S.—Johnston Mfg. Co. v. 
Wilson Thread Co., 269 Fed. 555; 
The Venezuela, 173 Fed. 834; Mc- 


Donald v. Kansas City Bolt, etc., Co., 
149 Fed. 360, 79 CCA 298; Florence 
Oil, etc., Co. v. Farrar, 119 Fed. 150, 
55 CCA 656; Forman v. Miller, “9 
F. Cas. No. 4,940, 5 McLean 218, 
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cost to supply the deficiency.?° 


suant to the rule of damages for nondelivery, 
ages have been assessed on the basis of the difference 
between the value of the goods at the time and place 
of delivery and the contract price,?? possibly on the 
theory, as stated by some authorities, that the con- 
tract price represents the value of the goods con- 


Ark.—C. H. Robinson Co. v. Hud- 
gins Produce Co., 1388 Ark. 500, 212 


SW 3:05; Leifer Mfg. Co. v. Gross. 
93 Ark. 277, 124 SW 10389. 

Conn.—McAlpin v. Lee, 12 Conn. 
129, 30 AmD 609. 

Fla.—Merritt v. Wittich, 20 Fla. 

Ga.—Seaboard Lumber Co. Vv. 
Cornelia Planing Mill Co., 122 Ga. 
370, 50;) SE £21; Van Winkle_ v. 
Wilkins, 81 Ga. 938, 7 SE 644, 12 
AmSR 299. 

Ill.— Strawn v. Cogswell, 28 Ml. 


457; Madsen v. Hogans, 189 Ill. A. 


589. 

Ind.—McAroy v. 
Ilowa.—Shenandoah First 
Bank v. Cook, 171 Iowa 41, 153 

169. 


Wright, 25 Ind. 
Nat. 
NW 


Kan.—Western Silo Co. v. Carter, 
98 Kean. 279, 153 PP et1. 

Ky.—Riglesberger v. Katterjohn, 
180 Ky. 139, 201 SW 459; Fairbanks 
We: Hooper, 147 Ky. 154, 143 SW 1025; 
Wallace v. Knoxville Woolen Mills, 
U7 Key) 450; -%8 =Sw.. 192,25 KyL 
1445; Singleton Vv. Kennedy, ht Ass 
Mon. 222. 

La.—McNeill, 
443, 446, 


ete., Co. v. Martin, 
107 S 299 [quot 
Peterkin v. Martin, 30 La. 
Slaughter v. McRae, 3 
La. 455; Clarke v. Lockhart, 
10 Rob. 5; Stiff v. Nugent, 5 Rob. 
217; Brown v. Duplantier, 1 Mart. 
Newse voles. erierre: (v.0 R. . Stone 
Milling Co., 5 La. A. (Orleans) 241. 

Me.—Keeling-Easter Co. v. Dunning, 
113 Me. 34, 92 A 929. 

Md.—Carlin v. Biddison, 135 Md. 
458, 109 A 316; Sloan v. Allegheny 
Co., 91 Md. 501, 46 A 1003; New York 
Cent. Trust Co. v. Arctic Ice Mach. 
Mfg. Co., 77 Md. 202, 26 A 493; Cam- 
den Cons. Oil Co. v. Schlens, 59 Ma. 
31, 48 AmR 537. 

Mass.—New York Cent. R. Co. v. 
Freedman, 240 Mass. 200, 133 NE 101; 


Day v. Mapes- -Reeve Constr. Cor 174 
Mass. 412, 54 NE 878; Deutsch v. 
Pratt, 149 Mass. 415, 21 NE 1072; 


Merrimack Mfg. Co. v. Quintard, 107 
Mass. 127. 

Mich.—National Coal Co. v. Cincin- 

nati Gas Coke, etc., Co., 168 Mich. 198, 
132 NW 88. 
. Anthony Lumber Co. v. 
Bardwell-Robinson Co., 60 Minn, 199, 
62 NW 274; Converse v. Burrows, 2 
Minn. 229. 

Mo.—Stanley v. Weber Impl., etce., 
Co., (A.) 190 SW 372; S. W. Morten 
Lumber Co. ‘Vv. Wisconsin, ete., Lum- 
ber Co., (A.)- 268 SW 389: Eversole 
v. Hanna, 184 Mo. A. 445, DT SSW 
25; Neil v. Cunningham Store Co., 
160 Mo. A. 518, 140 SW 947 (further 
holding that, where one sells corn to 
be loaded by him on cars, without any 
understanding as to where it. is to 
be shipped, the market value at the 
point to which the buyer ships is 
not a proper element in estimating 
the damages from the poor condition 
of the corn); Neil v.. Cunningham 
Store Co., 149 Mo. A. 538, 1380 SW 5038; 
Missouri, etc., Coal Co. v. Cons. Coal 
Co., 127 Mo. A. 320, 105 SW 682. 

Nebr.—Holmes v. Boydston, 1 Nebr. 
346. 

N. Y.—Clarke v. Schmidt, 210 N. Y. 
211, 104 NE 613; Beeman vy. Banta, 


In some cases, pur- 
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118 N. Y. 538, 23 NE 887, 16 AmSR 
779; Ideal Wrench Co. v. Garvin Mach. 
Co., 92 App. Div. 187, 87 NYS 41 [aff 
181 N. Y. 573 mem, 74 NE 1118 mem]; 
Constantin v. Lippincott, 93 Misc. 72, 
156 NYS 550; Kennedy v. Perkins, 
etc: Cot, 1549 NYS 101s Hano.vi Si- 
mons, 92 NYS 3837. 

N. C.—Armour Fertilizer Works v. 
McLawhorn, 158 N. C. 274, 73 SE 883. 

ING eB), 1) COV. bats 
go Gas, etc., Co., 4 N. D. 219, 59 NW 
1066, 537 URA 593. 

Oh.—Rogers v. Morse, 2 Oh. Dec. 
(Reprint) 31, 1 WestLMonth 178. 


Okl.—Tulsa Stove, ete, Co. v. 
Karchmer, 144 Okl. 63, 289 P 737. 
Or.—Bump v. Cooper, 19 Or. 81, 23 


P 806. See Kitchin v. Oregon Nur- 
sery Co., 65 Or. 20, 130 P 408, 1133, 132 
P 956 (holding that, in an action by 
a buyer of nursery stock for delivery 
to him of defective stock, the meas- 
ure of damages was the price charged 
by the seller for the umber of trees 
that died). 


Pa. 13 Leg 
Int 85; Granite Mills v. Keystone Oil 
Cloth Co., 15 Montg. Co. 36; Stetson 


v. Croskey, 6 Phila. 10. 
Philippine.—Ban Kiat v. Atkins, 44 
Philippine 4. 
Tenn.—Hurley v. Buchi, 10 Lea 346. 
Tex.—Stark v. Alford, 49 Tex. 260; 
St. Mary’s Oil Engine Co. v. Allen- 
Morrow Co., (Civ. A.) 20 SW (2d) 266; 
Southwestern Cooperage Co. v. Kiv- 
len, (Civ. A.) 266 SW 826; Andrus 
v. Hornsby, (Civ. A.) 238 SW 314; 
Cocke v. New Era Gravel, etce., Co., 
(Civ. A.) 168 SW 988; Star Mill, etc., 
Co... vauSale, (Civ. AD) 145 SW L037; 
Millerstone Mach. Co. v. Balfour, 25 
Tex. Civ. Ay 413,61 SW 9% 25 (Connor 
v. S. Blaisdell, Jr., Co:, (Civ. A.) 60 
SW 890; American Well Works vy. De 
Aguayo, (Civ. A.) 53 SW 350; Harris 
v. Springfield First Nat. Bank, (Civ. 
A.) 45 SW 311; Florida Athletic Club 
v. Hope Lumber Co., 18 Tex. Civ. A. 
161, 44 SW 10. See also Mobile Fruit, 
etc. (OOn Vv. Boeroy) (Civ AD. b> SW 
361 (seller liable for market value of 
fruit in good. condition at place of 
destination, less purchase price and 
proceeds of sale of fruit as damaged). 
Vt.—Brock v. Clark, 60 Vt. 551, 15 
A 175; Ladd v. Lord, 36 Vt. 194. 


Va.—Eastern Ice Co. v. King, 86 Va. 
97, 9 SE 506. 


Wash.—Springfield Shingle Co. y. 
Edgecomb Mill Co., 52 Wash. 620, 101 
P 2338, 35 LRANS 258. 


Wis.—Fish v. Tank, 
78 AmD 7387. 


N. S.—Weir v. Bissett, 3 N. S. 178. 


Ont.—New Hamburg Mfg. Co. v. 
Webb, 23 Ont. 1.144, 2 OntWN 288, 
18 OntWR 216, 20 AnnCas 817. 


Sask.—Moore Milling Co. v. Laird, 
2 Sask. L. 369. 


[a] One induced by fraud to make 
a contract of sale may affirm, and re- 
cover the difference between the val- 
ue of the subject-matter as repre- 
sented and its actual value. Davis v. 
Gifford, 182 App. Div. 99,169 NYS 492. 


[b] Determination of value.—(1) 
The best evidence of the value of de- 
fective yarn, to establish the measure 
of the buyer’s damage for the defect, 
is the price at which the defective 
article was resold by the buyer after 


12 Wis. 276, 


" 
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tracted for in the absence of other evidence of val- 
If the defective goods are rejected by the 
buyer he is entitled to recover according to the val- 
ue of the goods contracted to be delivered regardless 
of the value of the goods tendered,** the measure of 
damages being the difference between the contract 
price and the market value of the goods contracted 


due effort, or, in the absence of such 
resale, evidence of the quantity de- 
fective and the nature of the ‘defects, 
from which an intelligent conclusion 
as to the value can be drawn. John- 
ston Mfg. Co. v. Wilson Thread Co., 
269 Fed. 555. (2) The measure of 
damage when an unfit article is de- 
livered is the difference between its 
resale value and the cost of replacing 
with a sound article. McNeill, etc., 
Co. v. Martin, 160 La. 443, 107 § 299: 
(3) Where a buyer who had had no 
opportunity to examine goods until 
delivered nptified the seller that a 
portion of the goods delivered were 
defective, and that he held the goods 
for the seller’s order, and where, on 
the seller’s failure to take any action 
with regard to the goods, the buyer 
sold the goods in the open market at 
the place of delivery for the market 
price prevailing at such place, the 
buyer’s measure of damages was 
based on such market price, and not 
the market price at the seller’s place 
of business. L. Teweles Seed Co. v. 
Fairbanks, 114 Wash. 321, 195 P 40. 


_{ce], In California the rules for es- 

timating damages are prescribed by 
statute. Connell v. Harron, 7 Cal. A 
V455° 95. BP. 916. 


20. Marsh v. McPherson, 105 U. S. 
709; 2620.) ed. 1139 5 Viuleanl alrom 
Works Co. v. Roquemore, 175 Fed. 11, 
SOROS C AM ie 


21. See supra § 1146. 


22. Ind.—J. P. Smith Shoe Co. v. 
Curme-Feltman Shoe Co., 71 Ind. A. 
401, 118 NE 360. 


Mass.—Hanson v. Wittenberg, 
Mass. 319,'91 NE 383. 


N. Soph oe aee: Saxe, 134 Ne, Yes 
31 NE 258. 


Tex.—Rathbun v. Miller, (Civ. A.) 
266 SW 818; Chilton v. Jennings, 
(Cite PADS LS SW 5635 And see 
Browne v. Allen, 53 Tex. Civ. A. 458, 
116 SW 133 (holding that the measure 
of damages for the delivery of an in- 
ferior quality of oats is the ‘difference 
in the value of the oats delivered and 
the price paid). 


Utah.—Duggins v. Colby, 45 Utah 
335, 145 P 1042. 


Wis.—Joseph F. Rothe Fdy. Co. v. 
Harding, 180° Wis. 14, 191 NW 551. 


And see Antrim Lumber Co. vy. Daly, 
(Mo. A.) 190 SW 971 (holding that, 
where the buyer retains the property 
sent him, although it does not com- 
ply with contract specifications, he 
may plead failure or partial failure 
of consideration; the measure of his 
damage being the difference between 
a contract price and the actual val- 
ue). 

[a] Rule applied.—Measure of 
damages for defective construction 
and installation of a _ refrigeration 
plant, where plaintiffs retained and 
used plant, is difference between con- 
tract price and reasonable value of 
plant at time plaintiffs accepted and, 
appropriated it. Rathbun v. Miller, 
(Tex. Civ. A.) 266 SW 818. 


23. Johnston Mfg. Co. v. 
Thread Co., 269 Fed. 555. 


24. Gotham Nat. Bank v. Sharood 
Coy 287eR Bed) es 6 Te, Wlompalince ave 
Lamb, 121 App. Div. 366, 106 NYS 6 
[aff 195 N. Y. 518 mem, 88 NE 1133 
mem]. 
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for.2° If the seller refuses to deliver goods of the 
quality contracted for, and the buyer is compelled to, 
and does, purchase goods of the required quality in 
open market, he may recover the difference between 
the contract price and the price he paid on said pur- 
chase;*° but the buyer cannot, on rejection of de- 
fective goods, purchase a superior grade of goods 
in another market and recover the difference be- 
tween the price so paid and the contract price, with- 
out showing that he could not, with reasonable effort, 
obtain goods similar to those contracted for, at the 
place of delivery.2” If the buyer has paid the pur- 
chase price or a part thereof and the goods tendered 
do not comply with the contract, the buyer may re- 
ject them and recover the sum paid, together with 
such damages as he has suffered by reason of the 
breach.2® And where machines to be manufactured 
are worthless, but a part of them has been delivered, 
and the buyer refuses to accept the undelivered ma- 
chines and demands that the seller take back those 
delivered, in an action for breach of contract the 
buyer is, at least, entitled to recover payments made, 
plus the value of materials furnished for the manu- 
facture of the machines.?® If the defect is an injury 
to the goods happening through the neglect of the 
seller between the sale and the delivery the measure 
of damages is the actual damage, irrespective of 
the price paid.%® In case of fraudulent misrepresen- 
tations as to quality, the measure of damages has 
been held to be the difference between the price paid 
for the goods and their fair or actual value at the 
time of the sale.*1 


Contract provisions. Where a contract provided 
that if the goods did not pass inspection the seller 
might be required to deliver, within a specified time 
after such rejection, proper goods in place of those 
rejected, the buyer could not, without notice of any 
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kind, purchase goods in the market and charge the 
difference in price to the seller.*? 


Special damages.*? Where the goods are bought 
to be used for a special purpose known to the seller 
and by reason of their defective character cannot 
be used for such purpose, the buyer may recover 
special damages,** such as the expense of procuring 
other goods or other expenses necessarily incident to 
a delay in completing a contract for which the goods 
were intended;?° but such special damages cannot 
be recovered where the seller had no knowledge of 
the purpose for which the goods were to be used or 
the special circumstances from which such special 
damages would arise.*® Where a machine delivered 
proves worthless or defective, the buyer may recoy- 
er special and consequential damages suffered in con- 
nection with his attempt to operate the machine ;** 
and if the delivery of such machine involved the in- 
terruption of the operation of an established manu- 
facturing plant, the measure of damages would be 
the value of the use of the plant, to be determined 
by ascertaining the average profits made for a rea- 
sonable time prior to the seller’s breach, and the 
lack of profits after such breach during such period 
as would reasonably be necessary for the purchase 
and installation of other machinery.?§ 


Defective farm machinery; injury to crops. 
Where defects in a traction engine delayed the har- 
vesting of a crop the buyer is entitled to recover the 
difference between the market value of the crop as 
harvested and its value had the harvesting not been 
delayed.*® 

Defective seeds or plants. It has been held that 
where fruit trees of a certain variety are contracted 
for, the measure of damages for failure to furnish 
such quality is the value which would have been add- 
ed to the premises if they had been of the variety 


buyer, such circum- 


25. Rhea Thielens Impl. Co. v. Ra-| Mills, 117 Ky. 450, 78 SW 192, 25 
cine Malleable, etc., Iron ee eg Tll.| KyL 1445. 
A. 463; Holman Bros. v. Cusenbary,| Mda—cCanton Lumber Co. v. Liller, 
(Tex. Civ. A.) 225 SW 65; Graham v.|407 Md. 146, 68 A 500. 


Bigelow, 46 N. S., 
11 EFastLR 114. 
26. Hurley Gasoline Co. v. John- 
son Oil Refining Co., 118 Okl. 26, 246 
P 438. 
27. Charles E. Hires Co. v. Julius 
Strohmeyer Co., 25 Pa. Dist. 274. 


28. Vacuum Ash, etc., Conveyor 
Cé:.-v. Huyler’s, 101 N.-J.. lu. 14%, 127 
A 203; Ideal Wrench Co. v. Garvin 
Mach. Co., 65 App. Div. 235, 72 NYS 
662; Stanfield v. Arnwine, 102 Or. 
289, 202 P 559; Ketchum vy. Albertson 
Bulb Gardens, 142 Wash. 134, 252 P 
523; Sussman v. Mitsui, 114 Wash. 
298 195 RP 08. 

Action by buyer for recovery of 
price paid see supra §§ 1056-1087. 


29." U> S; Fidelity, ete., Co. v. Trav- 
elers’ Ins. Mach. Co., 167 Ky. 382, 180 
SW 815, 169 Ky. 158, 183 SW 492. 

30. Gerard v. Prouty, 34 Barb. 454 
[attc-4 oN Yi. 61977; 

31. Kleeb v. McInturff, 62 Wash. 
508, 114 P 184, 116 P 627; Lamont v. 
Wenger, 2 OntWN 519, 18 OntWR 170. 

32. WODSON AV. Us) Snot Ct. Cl. 422. 

83. Expenses see infra § 1167. 

Loss of profits see infra § 1166. 

34. U. S.—McDonald v. Kansas 

City Bolt,.etc., Co., 149 Fed. 360, 79 
CCA, 298. 
\ Ala.—Abercrombie Vv. Virginia- 
Carolina Chemical Co., 206 Ala. 615, 
$1. S 311. 

Ky.—Wallace v. Knoxville Woolen 


116, 3 DomLR 404, 


N. J.—Spencer Heater Co. v. Ab- 
bott, 91 N. J. L. 594, 104 A 91. 


Tex.—Andrus v. Hornsby, (Civ. A.) 
238 SW 314. 


Wis.—Hubbard Steel Fdy. Co. v. 
Federal Bridge, etc., Co., 169 Wis. 277, 
171 NW 949. 


Can.—Bigelow v. Graham, 48 Can. 
S. C. 512 [dism app 46 N. S. 116]. 


fa] MTllustration.—Where a buyer 
of steel castings indicated to the sell- 
er special circumstances concerning 
the buyer’s contract to furnish cast- 
ings to another party and the buyer’s 
obligation to deliver thereunder, sell- 
er, who broke the contract by deliver- 
ing too high a percentage of defective 
castings, was liable to the buyer for 
admitted amount of damages incurred 
by it through payment to the party 
to which it had agreed to furnish 
castings itself. Hubbard Steel Fdy. 
Co. v. Federal Bridge, ete., Co., 169 
Wis. 277, 171 NW 949. 


[b] Damages done to machinery. 
by defective yarn sold for the pur-~ 
pose of being manufactured into hosi- 
ery while the buyer is giving the yarn 
a fair trial may be recovered if ordi- 
nary care was used in making such 
trial. Wallace v. Knoxville Woolen 
Mills, 117 Ky. 450, 78 SW 192, 25 KyL 
1445. 

{c] Loss of crop from defective 
seed.—Where a Seller of cotton seed 
meal had knowledge that the meal 
was to be used on the farm of the 


as a fertilizer, 
stance became an implied element of 
the contract, and where a meal of an 
inferior grade and one which was in- 
jurious to crops was delivered, the 
seller was liable for loss of the crops, 
though he was not informed as to the 
particular crop which the buyer in- 
tended to, fertilize with the meal, as 
“notice’ includes knowledge of and 
yneans of knowing the facts. Aber- 
crombie v. Virginia-Carolina Chemi- 
cal Co., 206 Ala. 615, 91. S 311. 


35. Canton Lumber Co. v. Liller, 
107 Mad. 146, 68 A 500; White v. Don- 
kumi ello C22 bbb a6 DomilG Rea ose 
WestLR 789, 6 WestWkly 508. 


Recovery of expenses generally see 
infra § 1167. 


36. Bushnell v. Geo. E. King 
Bridge Co., 140 Iowa 405, 118 NW 407; 
Bostock v. Nicholson, [1904] 1 K. B. 
725; Steinacker v. Squire, 30 Ont. L. 
149, 5 OntWN 566. 


37. St. Mary’s Oil Engine Co. v. 
Allen-Morrow Co., (Tex. Civ. A.) 20 
SW (2d) 266; Chapin v. Matthews, 9 
Alta. L. 209, 24 DomLR 457, 32 West 
LR 663, 9 WestWkly 301. And see 
Buffalo Pitts Co. v. Alderdice, (Tex. 
Civ. A.) 177 SW 1044 (construing con- 
tract whereby seller agreed to pay 
damages caused by delay in placing 
new wheel and feéder on threshing 
outfit). 


3s. J. A. EBay, ete: Cor wv, 
151 S. C. 484, 149 SE 246. 


39. Southern Gas, etc., Engine Co. 
v. Adams, (Tex. Commn. A.) 227 SW 
945 [rev on other grounds (Civ. A.) 
198 SW 676]. 


Mims, 
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ordered,*® and that where seed sold for planting 
proves to be of a different kind or quality from that 
contracted for, the measure of damages is the differ- 
ence between the value of the crop produced and 
that which would have been produced if the contract 
had been complied with,*! but that there can be no 
recovery of such consequential damages if the buyer 
knew of the inferior quality of the seed before plant- 
ing.*?, On the other hand, it has been held that: the 
buyer is entitled to recover only the difference be- 
tween the value of the seed contracted for and that 
delivered,*® and that the difference in the value of 
the crops which would be produced by the different 
qualities or varieties of the seed is too speculative 
to be considered.*4 


Avoidable damages. It is the duty of the buyer to 
use reasonable effort to reduce the loss from delivery 
of defective goods,*® as by endeavoring to obtain 
the goods elsewhere;*® and where the buyer, after 
discovery of the defects, could have secured other 
goods, the measure of damages is a difference be- 
tween the contract price and the price at which 
other goods could have been purchased.*? The buy- 
er cannot recover any damages which are the result 
of negligence on his part,*® such as negligence in 

40. Long v. Pruyn, 128 Mich. 57, 
87 NW 88, 92 AmSR 443; Rogers v. 


Morse, 2 Oh. Dec. (Reprint) 31, 1 
WestLMonth i178. 


41. Passinger v. Thorburn, 34 N. 
Y. 634, 90 AmD 753; Texas Seed, etc., 
Co. v. Watson, (Tex. Civ. A.) 160 SW 
659; Hoopes v. Hast, 19 Tex. Civ. A. 
531, 48 SW 764. 


[a] Illustration.—Where wheat 
sold and planted as spring wheat] 51: 


Brick, ete., Co. 


Dist. 532 
pi he 


198 SW 676]; 
Ir RCos 


SALES 


from use of material known to be de- 
fective cannot be recovered. 


50. Stiff v. Nugent, 5 Rob. 
Southern Gas, 
v. Adams, (Tex. Commn, A.) 227 SW 
945 [rev on other grounds (Civ. A.) 
Connor v. S. Blaisdell, 
(Tex. Civ. A.) 60 SW 890. 


Southern Gas, ete., Engine Co.| 834. 
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inspecting and using the goods delivered.*® 


Interest. Interest will ordinarily be allowed on 
the amount of damages®® from the date of the ac- 
crual of the cause of action,®! or, as held by some 
authorities, from the date of judicial demand,*” and 
not from the date of the contract.°* 


Defects in title. A person who knowingly sells 
stolen goods to an innocent purchaser will be pre- 
sumed to have intended the natural and logical con- 
sequences,®* including the arrest and prosecution of 
the purchaser,°® with the ineident costs and expens- 
es.°6 

[§ 1166] (2) Loss of Profits.°* Loss of profits 
by reason of defects in the article sold cannot be re- 
covered where such profits are conjectural and spec- 
ulative,°* and the seller did not know, at the time 
the contract was made, of special circumstances giv- 
ing rise to such loss.°® Loss of anticipated profits 
on a resale of the defective goods or sale of goods 
manufactured therefrom are generally regarded as 
too speculative and remote to constitute an element 
of damages,°°® unless the circumstances, within the 
knowledge of the parties, were such that the profits 
can reasonably be regarded as within their contem- 


plation at the time the contract was made.*! Still 
ham Impl. Co., (Tex. Civ. A.) 203 SW 

‘ Clymer | 421. 
Detwiler, 28 Pa.| 60, Blanchard v. Bly, 21 Wend. 
(N.. Y.) 342, 34 AmD 250; Low v. 
. (La.)}Craig, 8 Pa. Super. 622; Alba-Mala- 
etc., Engine Co.|koff Lignite Co. v. Hercules Powder 


Co., (Tex. Civ. A.) 219 SW 554 [rev 
on other grounds (Commn, A.) 235 
SW 547]. 


61. U.S.—The Venezuela, 173 Fed. 


proves to be winter wheat, the grower 
is entitled to damages measured by 
the difference between the value of 
the crop produced from the seed de- 
livered.and the value of that which 
would have been produced had the 
seed been the kind ordered. Itasca 
Roller Mill, etc., Co. v. Wooten, (Tex. 


Civ. A.) 246 SW 678. 

42. Oliver v. Hawley, 5 Nebr. 439. 

43. Hurley v. Buchi, 10 Lea 
(Tenn.) 346. And see cases supra 
note 18. 

44. Hurley v. Buchi, 10 Lea 
(Tenn.) 346. 

45. Layne-Arkansas Co. v. See- 
man, 173 Ark. 1062, 294 SW 382; Kin- 


cannon v. Independent Cotton Oil Co., 
(Tex. Civ. A.) 196 SW 878; Newbern 
v., Baker, 147 Va., 996, 1383 SE 500; 
British Westinghouse Electric, etc., 
Co. v. Underground Electric R. Co., 
[1912] A. C. 673. J 


46. 
ton Oil Co., 
878. 

47. National Coal Co. v. Cincinnati 
Gas Coke, etc., Co., 168 Mich. 198, 132 
NW 88; Kincannon vy. Independent 
Cotton Oil Co., (Tex. Civ. A.) 196 SW 
878. 

48. Kincannon v. Independent Cot- 
ton Oil Co., supra. 

[a] MTlustration.—In an action by 
the buyer of unsound stock feed 
which caused injury to cattle, injury 
resulting from the buyer’s act in al- 
lowing the cattle to stand in muddy 
pens should be deducted from the 
amount recoverable. Kineannon vy. 


Kincannon v. Independent Cot- 
(Tex. Civ. A.) 196 SW 


Independent Cotton Oil Co., (Tex. 
Civ. A.) 196 SW 878. 
49. Hawkins v. Dietz, 27 Misc. 


200, 57 NYS 751; Clymer Brick, etc., 
Co. v. Detwiler, 28 Pa. Dist. 532. 


[a] Special damages resulting 


v. Adams, (Tex. Commn. A.) 227 SW 
945 [rev on other grounds (Civ. A.) 
198 SW 676]. See Connor v. S. Blais- 
dell, Jr., Co., (Tex. Civ. A.) 60 SW 890 
(interest from date of delivery of de- 
fective goods). 

ee Stiff v. Nugent, 5 Rob. (La.) 


[a] In California, under statute 
providing for interest on damages, a 
judgment for the purchaser for 
breach of contract by delivery of rice 
of inferior quality properly included 
interest from the date of the com- 
mencement of the action. Branden- 
stein v. Jackling, 99 Cal. A. 438, 278 
P 880. 


53. Stiff v. Nugent, 5 Rob. (La.) 
217, 
54. Segal v. Horwitz, 32 Oh, A. 1, 


167 NE 406. 
55. Segal v. Horwitz, supra. 
56. Segal v. Horwitz, supra. 


57. In case of delayed delivery 
see supra § 1164. 


58. Board v. Hmerson-Branting- 
ham Impl. Co., (Tex. Civ. A.) 203 SW 
421. 


[a] Thus the buyer of an engine 
and plows cannot recover damages 
for breach because of defects pre- 
venting them from plowing for oth- 
ers, the profits thereof being conjec- 
tural and _ speculative. Board _ v. 
Emerson-Brantingham Impl. Co, 
(Tex. Civ. A.) 208 SW 421. 


59. Board v. Hmerson-Branting- 
ham Impl. Co., supra. 
[a] Illustration.—The buyer of 


an engine and plows cannot recover 
damages resulting from inability to 
plow for others due to defects in the 
machinery, where the buyer did not 
inform the seller at the time of pur- 
chase that he expected to plow for 
others. Board v. Emerson-Branting- 


Ala.—Cassels’ Mill v. Strater Bros. 
Grain Co., 166 Ala. 274, 51 S 969. 

Ida.—Bowman y. Adams, 45 Ida. 
217, 261 P 679. 

Ill—M. Hommel Wine Co. v. Net- 
ter, 197 Ill. A. 382; Rhea Thielens 
Impl. Co. v. Racine Malleable, etc., 
Tron Co., 89 Ill. A. 463. 

Ky.—Moore v. Payne, 7 Dana 880. 

Mo.—S. W. Morten Lumber Co. v. 
Wisconsin, etc., Lumber Co., (A.) 268 
SW 389. 


N. Y.—Moran vy. Standard Oil Co., 
211 N. Y. 187, 105 NE 217. 

Naa: a rertcan Pure Food Co. v. 
Mlliott=. 150 IN. ‘Co 393, 66 SE 451 yet 


LRANS 910. 


ieanscr pees v. Aber, 1 Pa. Dist. 
COs Ut eae On Ot Us 


Wash.—Union Iron Works vy. Gray, 
126 Wash. 290, 218 P 8; Carolene 
Sales Co. v. Canyon Milk Products 


Co., 122 Wash. 220, 210 P 366. 


Ont.—Steinacker v. Squire, 30 Ont. 
L. 149, 5 OntWN 566. 


[a] Rule stated and applied.—(1) 
To entitle the purchaser of wheat to 
recover damages for loss of trade re- 
sulting from the sale of flour manu- 
factured from it, because of its poor 
quality, such damages must have been 
reasonably in the contemplation of ~ 
both parties when the wheat was 
sold, and the seller must have known, 
or had knowledge of facts charging 
him with notice, that the wheat was 
to be manufactured into flour to be 
sold for a particular trade, and that 
the damages claimed would probably 
result from breach of his contract as 
to quality, profits from the resale of 
property or from the sale of products 
manufactured from the property pur- 
chased being too remote and specu-, 
lative to be recovered unless contem- 
plated by the parties as a result of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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less will the buyer’s damages include loss of good 
will, or loss of profits resulting from alienation of 
customers,°? unless proved to have been within the 
contemplation of the parties,°* mere knowledge that 
the goods are to be resold and, if defective, will 
cause such loss, being insufficient to show that the 
can a buyer recover 
for loss of customers and anticipated profits because 
of defects in articles used by him for an unlawful 
purpose, the seller having no knowledge of such 
But where profits can fairly be deemed 
to have been within the contemplation of the parties 
when the contract was made,°® as where the seller 
knew that the buyer had an existing contract to re- 
sell at a profit and that the purchase was made to 


loss was contemplated.*+ Nor e 


purpose.®® 


SALES 


for. 


urally from the 


fulfil such contract,®* and the profits lost are not 


the breach of the contract of sale. [ee ah en 451, 31 LRANS 910; J. 


Cassels’ Mills v. Strater Bros. Grain 
Co., 166 Ala, 274, 51 S 969. (2) Dam- 
ages toa purchaser of goods from 
defects therein do not include the 
profits lost from his failure to resell 
them because of such defect, unless 
proved to have been within the con- 
templation of the parties, or unless 
the seller undertook to indemnify 
against them. Moran v. Standard 
Oil Co,, 24d N.-Y> 18725105 NEY 217: 


62. Caudill v. Finley, 223 Ky. 544, 
4 SW (2d) 368. 

63. Armstrong Rubber Co. v. Grif- 
fith, 43 F. (2d) 689; Moran v. Stand- 
ard: Oil ‘Col, 20 NOY P87, 105 INE 2K. 


64. Armstrong Rubber Co. v. Grif- 
fith, 48 F. (2d) 689. 


65. Royal Dairy Products Co. v. 
Spokane Dairy Products Co., 129 
Wash, 424, 225 P 412 (unlawful sale 
of diluted milk made from defective 
milk powders purchased). 


66. Minn.—Independent Brewing 
ia v. Burt, 109 Minn. 323,123 NW 
932. 

N. J.—Wolcott v. Mount, 36 N. J. L. 
262, 183 AmR 438 [aff 38 N. J. L. 496, 
20 AmR 425]. 


Tex.—Andrus v. Hornsby, (Civ. A.) 
238 SW 314; Murray Co. v. Putman, 
61 Tex. Civ. A. 517, 130 SW 681. 


Wash.—Sussman vy. Mitsui, 
Wash. 294, -195-P 3. 


Can.—Bigelow v. Graham, 48 Can. 
S. ©; 512 [dism app 46 N. S. 116]. 

And see cases supra note 61. 

[a] Double damagés.—W here 
plaintiffs sought to recover the dif- 
ference between the value of the 
truck delivered and that contracted 
for as well as their loss of profits by 
reason of their inability to haul ma- 
terials in as large quantities as con- 
templated, the court, in awarding a 
given sum as actual damages and a 
further sum as special damages, did 
not award double damages. Andrus 
vy. Hornsby, (Tex. Civ. A.) 238 SW 
314. 

67. Ga.—Carolina Portland Ce- 
ment Co. v. Roper-Strauss-Ferst Co., 
S30 Ga.-A. coll, 126 SE 860. 

Ida.—Trego v. Arave, 20 Ida. 38, 
116 P 119, 35 LRANS 1021. 

Ill.—_M. Hommel Wine Co. v. Net- 
197 Ill. A. 8382; Rhea Thielens 
Impl. Co. v. Racine Malleable, etc, 
Iron Co., 89 Ill. A. 463. 

Iowa.—Omaha Beverage Co 
Temp Brew Co., 185 Iowa 1189, 171 
NW 704. 

N. Y.—Messmore v. New York Shot, 


114 


etc., Co., 40 N. Y. 422. 
Wis.—Guetzkow Bros. Co. v. And- 
rews, 92 Wis. 214, 66 NW 119, 53 
AmSR 909, 52 LRA 209. 
68. Federal Wall Paper Co. -v. 
Kempner, 244 Fed. 240; American 
Pure Food Co. v. Elliott, 151 N. C. 


A. 

Fa COy es -NVew SLIM S wy Lode Se, 
434, ees “SE 246. 

69. Minn.—Independent Brewing 


re v. Burt, 109 Minn. 323, 123 NW 
932. 


N. J.—Wolcott v. Mount, 36 N. J. 
L. 262; 13 AmR 438. 


N. C.—American Pure Food Co. v. 
Mlliott, Wo" N.C. 393, 66 SHP 451) 731 
LRANS 910 

Ss. C—J. A. Fay, ete., Co. v. Mims, 
151 S. C. 484, 149 SE 246. 

Wash.—Carolene Sales Co. v. Can- 
yon Milk Products Co., 122 Wash. 220, 
210 P 366. 


70. National Coal Co. v.Cincin- 
nati Gas Coke, ete, Co., 168 Mich. 
198, 132 NW 88. 

71. National Coal Co. v. Cincin- 


nati Gas Coke, etc., Co., supra. 


72. U. S.—Federal Wall Paper Co. 
v. Kempner, 244 Fed. 240; McDonald 
Vy Kansas City vBolt. ete. Con 149 


Fed. 360, 79 CCA 298. 


177 Iowa 735, 158 NW 673. 


Me.—Keeling-Easter Co. 
ning, 113 Me. 34, 92 A 929, 


Md.—Canton Lumber Co. v. Liller, 
112 Md. 258, 76 A 415; Canton Lum- 
pan Co. v. Liller, 107 Md. 146, 68 A 
00. 


v. Dun- 


Mass.—Hanson v. Wittenberg, 205 
Mass. 319, 91 NE 383. 
Miss.—Ash v. International Har- 


vester Co., 101 Miss. 542, 58 S 529. 


Mo.—Graham Paper Co. v. National 
Newspapers Assoc., (A.) 193 SW 
1003; Neil v. Cunningham Store Co., 
149 Mo. A. 53, 130 SW 503. 


N. Y.—Comptoir Commercial D’Im- 
portation v. Zabriskie, 127 Misc. 461, 
216 NYS 473. 


Or.—Stanfield v. 
289, 202 =P" 559. 


Tex.—Willits v. Houston Packing 

0., (Civ. A.) 268 SW 237; Star Mills, 
éte., Co. v. Sale, (Civ, A.) 145 °Sw 
1037. 

Wash.—Goldstein v. J. W. Carter 
Co., 157 Wash. 405, 288 P 10638; Caro- 
lene Sales Co. v. Canyon Milk Prod- 
ucts. Co}, (122) Wash. 220, 210 P 366; 
1 EY. Arkley Lumber Co. v. Vincent, 
121 Wash. 512, 209 P 690. 


Eng.—Holden v. Bostock, 18 T. L. 
19¢, ese 


Arnwine, 102 Or. 


Can.—Bigeéinw v. Graham, 48 Can. 
S. C. 512 [disnt app 46 N. S. 116]. 
Bee —Wihite va, Donkiny “Lower uC, 


565, 16 DomLR 446, 27 WestLR 789, 
6 WestWkly 508. 


[a] Rule applied.—(1) Where a 
manufacturer sold steel pipe bands 
which it knew were to be used by 
the purchaser to bind together staves 
for the purpose of conducting water 
to a city and there were latent de- 
fects in the bands which were not 


[55 C. J.J JING 


speculative or remote,®® and can be ascertained with 
reasonable certainty,®® recovery may be had there- 
In some jurisdictions it has been held that 
where goods delivered to a retail dealer are not of 
the quality contracted for, and they cannot be ob- 
tained in open market, the buyer may recover for 
loss of profits on resale,7° but not where goods of the 
agreed quality can be obtained in the market.’? 


[§ 1167] (3) Expenses. 


Expenses resulting nat- 
delivery of defective goods, so as 


to be considered within the contemplation of the 
parties, are recoverable by the buyer.*? 
penses which were not the natural and probable re- 
sult of the breach of contract, nor within the con- 
templation of the parties,’* or which were not neces- 


But ex- 


discoverable until the purchaser at- 
tempted to bend them around the 
pipes, the loss of the expense of haul- 
ing the bands which were defective 
from the railroad station to the place 
of their use, of loading, distributing, 
counting, painting, and placing them 
upon and taking them off the pipes 
when broken, was the natural effect 
of such defects which a person of 
ordinary prudence under the circum- 
stances would have anticipated, and 
the vendee was entitled to recover it 
as damages. McDonald v. Kansas 
City Bolt, etc., Co., 149 Fed. 360, 79 
CCA 298. (2) A seller of goods f. o. 
b. vessel for transportation is liable 
for the proportionate expense of 
freight on vessel and of handling at 
point of destination, where he de- 
livered in part inferior or worthless 
goods. Keeling-Easter Co. v. Dun- 
ning, 113 Me. 34, 92 A 929. (3) Where 
plaintiff purchased coal from defend- 
ants, to be delivered on shipboard 
and transported at its expense, and 
defendants delivered an inferior qual- 
ity of coal, which plaintiff discovered 
only on arrival of the coal, and re- 
fused to receive it, plaintiff may re- 
cover the expenses and necessary 
disbursements incurred in transpor- 
tation. Hanson v. Wittenberg, 205 
Mass. 319, 91 NE 383. (4) The pur- 
chaser of an engine rejected because 
worthless for the purpose for which 
intended is entitled to recover all the 
damages sustained by him from the 
seller’s breach of contract, including: 
freight paid and a reasonable sum 
for storing and caring for it until 
directed by the seller not to do so. 
Ash v. International Harvester Co., 
101 Miss. 542, 58 S 529. * (5) Increased 
freight and postage which a newspa- 
per would be compelled to pay if pa- 
per bought by it exceeded a specified 
weight is within the reasonable con- 
templation of the parties and allow- 
able as damages, where the seller 
furnished paper of excessive weight. 
Graham Paper Co. v. National News- 
papers Assoc., (Mo. A.) 193 SW 1003. 
(6) Where a buyer rejected two cars 
of lumber as not complying with the 
contract, he was entitled to recover 
freight paid on the cars so rejected, 
together with a reasonable charge for 
unloading the cars. Gourley v. 
American Hardwood Lumber Co., 185 
Mo. A. 360, 170 SW 3389. 

[b] Demurrage.—Where a_ seller 
shipping lumber knew it might be 
rejected as not meeting the require- 
ments, and that thereupon railroad 
demurrage charges would probably 
arise, such charges may fairly be 
considered aS proximately caused by 
the breach, and are recoverable as 


damages. . P. Arkley Lumber Co. 
v. Vincent, 121 Wash. 512, 209 P 690. 
73. U. S.—Norfolk Sand, etc, 


Corp. v. Ohio Locomotive Crane Co., 
217 Fed. 25, 133 CCA 135 [certiorari 
den 238 U, S. 615 mem, 35 SCt 284 
mem, 59 L. ed. 1490 mem]; -McDon- 
ald v. Kansas City Bolt, etc., Co., 149 


1192. 55.6354) 


sarily incurred and reasonable,’* are not recover- 
and the seller cannot be held lable for ex- 
penses due to the buyer’s negligence.*® 
Minimizing damages and curing defects. 
es necessarily incurred by the buyer in attempting 
to minimize the damages may be recovered.*® 
if the article sold is of such nature that the defect 


able; 


[§ 1168] A. Definition and Description. 
ditional sale has been broadly defined as one in which 
the vesting of the title in the purchaser is subject 
to a condition precedent, or in which its revesting in 
the seller is subject to a failure of the buyer to com- 
But, in the com- 


ply with a condition subsequent.? 


Fed. 360, 79 CCA 298. 


Ill.—Sheffield Steel, etc., Co. v. Jos. 

Joseph, ete., Co., 238 Ill. RAS, 
Me.—Erie City Iron Works vy. Cush- 

noc Paper Co., 113 Me. 222, 93 A 356. 


N. J.—Vacuum Ash, etec., Conveyor 
Sane Huyler’s, 101 Neepe 147, 127 


Tex.—Mueller v. Gollober, (Civ. A.) 
252 SW 1076; Board v. HEmerson- 
SG aes Impl. Co:, i¢(Civ. CA.) 


203 SW 421 


Wash. Sah naGih Iron Works v. Gray, 
126 WaSh, 290, 218 P 8. 


[a] Ilustrations.—(1) AS re- 
spects a buyer’s claim for damages 
for defect in sawmill machinery 
bought, causing temporary shutting 
down of a mill, there could be no 
recovery for the extra expense of 
handling logs because the small mill- 
pond became full during the delay, 
requiring logs subsequently hauled to 
be banked, where the seller was not 
informed of the situation, and it was 
not, apparently, one which might be 
expected to arise from supplying de- 
fective machinery, nor one within the 
contemplation of the contracting par- 
ties. Union Iron Works y. Gray, 126 
Wash. 290, 218 P 8. (2) A seller was 
not liable for additional expense in- 
curred in building a brick instead of 
a cement boiler house, as required by 
the delay in delivery, where the mat- 
ter of the boiler house was not con- 
templated when the contract for the 
boiler waS made. Erie City Iron 
Works v. Cushnoc Paper Co., 113 
Me, 222, 93 A 356. 


74 Houghton vy. Sabine Lumber 
Co, MLZ8) Kan) 584,278 Poss: St. 
Mary’s Oil Engine Co, v. Allen-Mor- 
row Co., (Tex. Civ. A.) 20 SW (2d) 
266; Carolene Sales Co. vy. Canyon 
Milk Products Co., 122 Wash. 220, 210 
P 366; Farnham v. Akron Tire Co., 
98 Wash. 484, 167 P 1081; Buehler 
v. Staudenmayer, 146 Wis. 25, 130 
NW 955 


[a] TIllustrations.—(1) The rule 
that all necessary expenses incurred 
by a party in complying with the 
terms of a contract may be recovered 
as damages for the breach thereof 
does not entitle the buyer of a new 
product to recover, as damages, for 
the seller’s failure ‘to furnish a prop- 
er quality of the product, money 
spent in advertising and creating a 
market for the product, where the 
buyer’s contract did not oblige it to 
do anything, but merely gave it the 
right to purchase. Carolene Sales Co. 
vy. Canyon, Milk Products Co.,, 122 
Wash. 220, 210 P 366. (2) In an ac- 
tion for damages resulting from sale 
of defective automobile tires, the 
buyer is not, without proof that sums 
expended in renting a storeroom, fit- 


SALES 


Loss of time. 
Expens- 


So 


XI. CONDITIONAL SALES 
[By WruuiAmM A, Martin] 


A con- 


ting it with fixtures, and advertising 
tires were reasonable, entitled to re- 
cover such amounts as part of dam- 
ages for breach of contract. Farn- 
ham v. Akron Tire Co., 98 Wash. 484, 
167 P 1081. 


75. Southern Billiard, 
pep neny 232, Ky. 489) 


etc. 
23 awe (2a) 


76. Lunger v. Colhouer, 130 Kan. 
385, 286 P 203; Gourley v. American 
Hardwood Lumber Co., 185 Mo. 2 
360, 170 SW 339; Star Mills, etc., Co. 
v. Sale, (Tex. Civ. A.) 145 Sw 1037; 
Holden v. Bostock, 18 T. L. R. 317 


[a] Rule applied.—(1) Where a 
buyer rejected two cars of lumber as 
not complying with the contract, he 
was entitled to recover sums paid for 
moving and cross piling the lumber, 
in order to protect it, at the seller’s 
request. Gourley v. American Hard- 
wood Lumber Co., 185 Mo. A. 360, 170 
SW 339. (2) A buyer in an action for 
deficient quality of oats purchased is 
entitled to recover, in addition to the 
difference in market value, the neces- 
sary expenses incurred in protecting 
and preserving the oats to increase 
their price in the market. Star Mills, 


6tG,,| COs Va ale, (Chex Civ, -An) 45 
Sw 1087. 

77. U. S.—Stillwell, ete., Mfg. Co. 
v. Phelps, 130 U.S. 520,.9 SCt 601, 32 
L. ed. 10835; Marsh v. McPherson, 105 
U.S. 709, 26 ds.” ed; 1139: Benjamin 


v. Hillard, 23 How. 149, 16 L. ed. 518; 
Southern Border Motor Co. v. Fas- 
ken, 285 Fed. 24; North Chicago St. 

Re Cows: Burnham, 102 Fed. 669, 42 
CCA 584. 

Ark.—Hooks Smelting Cot v. Plant- 
ers’ Compress Co., 72 Ark, - 225 (9 
SW 1052. 

Iowa.—Novelty Iron Works v. Cap- 
ital City Oatmeal Co., 88 Iowa 524, 
55 NW 518. 

N. Y.—New York State Monitor 
Milk-Pan Co. v. Remington, 109 N. Y. 
143, 16 NE 48, 28 NYWklyDig 473; 
Anthony v. Moore, etc., Co., 1385 App. 
Div. 203, 120 NYS 402; May v. Georg- 
er, 21 Misc. 622, 47 NYS 1057, 


Okl.—Christopher Press Controller 


Cor av. aN . Sherman Mach., ete., 
Works, 99 OKI, 129, 225 P 505. 
Tex.—Dilley v. Ratcliffe, 29 Tex. 


Civ> A. 545, 69 SW 237. 

W. Va.—Grand Rapids Show Case 
Co. v. Barle Rogers Co., 103 W. Va. 
64, 136 SE 602. 

Wis.—Joseph F, Rothe Fdy. Co. v. 
Harding, 180 Wis. 14, 191 NW 551. 


Ont.—Lalor v. Burrows, 18 U. C. 
CRESS ail 
{a] Expenses incurred in attempt- 


ing to repair defects may be a proper 
element of damages. Lalor v. Bur- 
rows, 18) Ws Cw Pe32ien Cottonkay-. 


[§§ 1167-1168 


can be remedied the measure of damages is the cost 
of curing the defect or replacing the defective part.’7 


The time necessarily lost in hay- 


ing a defective machine made good is a proper ele- 
ment of damages,’® but the time lost in working on 
it in a defective condition is not.*® 


mon acceptation of the term and within the scope 
of this chapter, a “conditional sale” is a contract for 
the sale of personal property under which possession 
is delivered to the buyer, but title is retained in the 
seller until the performance of some condition, 
ally the payment of the purchase price;* 


usu- 
and this 

Good} Tl UEC“ Bb, 153: 
[b] Rule applied.—(1) Where a 


milk cooler consists of several dis- 
tinct and separable parts, only one of 
which, the pan, is defective and may 
be remedied without destruction or 
depreciation of the other parts, the 
measure of damages in an action by 
the buyer against the seller is not 
the value of the entire cooler but the 
expense of substituting the perfect 
pans. New York State Monitor Milk- 
Pan Co. v. Remington, 109 N. Y. 143, 
16 NE 48, 28 NYWklyDig 478. (2) 
In such case the buyer cannot recoyv- 
er aS damages the entire amount 
which he spent on advertising and 
general expenses in marketing the 
cooler. New York State Monitor 
Milk-Pan Co. v. Remington, supra. 
(3) Where castings bought were in- 
tended, as the seller knew, for use on 
government contract. of the buyer, 
and the buyer was under a penalty 
of fifty dollars a day for delay, the 
buyer’s damages, on delivery to him 
of defective castings were not lim- 
ited to the general measure of dam- 
ages, but the buyer could recover the 
cost of welding the castings to make 
them conform to the government re- 
quirements, this method being the 
most expeditious, and therefore, in 
view of the penalty for delay clause 
in the government contract, the least 
expensive method. Joseph F. Rothe 
Fdy. Co. v. Harding, 180 Wis. 14, 191 
NW 551. 

{c] In Louisiana, under Civ. Code 
arts 2531, 2547, damages for repairs 
to a motor are regoverable only where 
the seller knowingly deceived and de- 
frauded the buyer. Violette v. Capi- 
tol City Auto Co., 4 La. A. 465. 


78. Cumming v. Garside, 6 Whart. 
(Pa.) 299. 
79. Cumming v. Garside, supra. 


1. Cross references: 

Agreement affecting passing of title 
see supra § 531 et seq. 

Annexation to realty of personalty 
conditionally sold see Fixtures § 42. 

Conditional sale fraudulent as_ to 
ereditors see Fraudulent Convey- 
ances § 78. 

Evidence to aid construction see su- 
pra § 209 et seq. 

Retention of possession by seller see 


Fraudulent Conveyances §§ 293, 
294, 
2. In re Lutz, 197 Fed. 492; Dun- 


lop v. Mercer, 156 Fed. 545, 86 CCA 
435; In re Columbus Buggy Co., 143 
Fed. 859, 74 CCA 611; Union Stock- 
Yards, ete., Co. v. Western Land, etc., 
Co., 59 Fed. 49, 7 CCA 660. 


3. U. S.—Harkness v. Russell, 118 
U.S. 663, 7 SCt 51, 30 L. ed. 285 [aff 
4 Utah 197, 7 P 865]; In re Wegmar 
Piano Co., 221 Fed. 128; In re Priegle 
Paint Co., 175 Fed, 586; In re Tice, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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meaning is given the term by the Uniform Condition- 
al Sales Act* and the conditional Sales Acts of many 
jurisdictions which have adopted the act mentioned 
Other transactions 
constituting conditional sales, such as the so-called 
contracts for sale and return,® or sales with agree- 
ments to repurchase,’ and transactions sometimes 
characterized as conditional sales such as sales for 
cash on delivery,’ are treated elsewhere in this work, 
and will not here be considered. The use of the term 
in connection with the class of 
contracts here considered has been criticised by 
courts and text-writers as being a misnomer” and as 


with or without modification.® 


“conditional sales” 


139 Fed. 52; John Deere Plow Co. v. 
McDavid, 137 Fed. 802, 70 CCA 422. 


Ala.—Perkins v. Skates, 220 Ala. 
216, 124 S 514; Bass vy. International 
Harvester Co., 169 Ala. 154, 53 S 1014, 
33 LRANS 374; McKimmie v. Forbes 
Piano Co:;, 155 Ala. 259;-46 S772; 
Riley v. Dillon, 148 Ala. 283, 41 S 
768; Bingham v. Vandergrift, 93 Ala. 
283, 9 S 280; Sumner v. Woods, 67 
‘Ala. 139, 42 AmR 104; Sumner v. 


Woods, 52 Ala. 94. 

Ark.—Starnes v. Boyd, 101 Ark. 
469, 142 SW 1143. 

Cal_—Van Allen vy. Francis, 123 


Cal. 474, 56 P 339; Southern Cali- 
fornia Hardwood, ete., Co. v. Borton, 
46 Cal. A. 524, 189 P 1022. 


Colo.—Gerow v. Castello, 11 Colo. 
560, 19 P 505, 7 AmSR 260. 


Conn.—Adler v. Ammerman Furni- 
ture Co., 100 Conn, 223,123 A 268; 
Roberts v. Norton, 66 Conn. 1, 33 A 
532; Tomlinson v. Roberts, 25 Conn. 
477, 68 AmD 367. 


Del.—Townsend v. Melvin, 21 Del. 
495, 63 A 330. 

Fla.—Mizell Live Stock Co. v. J. 
Ale Oe ae Co., 59 Pla. 3227 -51-°S 
547. 


Ga.—Smith v. De Vaughn, 82 Ga. 
574, 9 SE 425; Galt v. Jackson, 9 Ga. 


151. 
Ida.—Miller-Cahoon Co. v. Law- 
rence, 31 Ida. 704, 176 P 774; 


Keane 
v. Kibble, 28 Ida. 274, 154 P 972. 


Ill—Conner v. Borland-Grannis 
Co., 294 Ill. 58, 128 NE 317; Gilbert 
v. National Cash Register Co., 176 
Tll. 288, 52 NE 22 [rev 67 Ill. A. 606]; 
Staver Carriage Co. v. Richardson, 
203 Ill. A. 620; Tufts v. Koumoun- 
gis, 73 Ill. A. 210; Peo. v. Kirkpatrick, 
69 Ill. A. 207. 

Ind.—Dunbar v. 
225, 92 AmD sit; 
ley, 16 Ind. 380. 


Iowa.—National Cash Register Co. 
v. Zangs, 127 Iowa 710, 104 NW 360. 


Ky.—Vaughn y. Hopson, 10 Bush 
33%, 

Me.—Bryant v. Crosby, 36 Me. 562, 
58 AmD 767. 

Mass.—Bay State Paper Co. v. Dug- 
gan, 214 Mass. 166, 100 NE 1083; Nich- 
ols v. Ashton, 155 Mass. 205, 29 NE 
byl Blanchard v. Cooke, 144 Mass. 
207, AL ANE 83, : 

Mich.—In re Parkstone Apartment 
Co., 243 Mich. 401, 220 NW 780; Bur- 
roughs Adding Mach. Co. v. Wiesel- 
berg, 230 Mich. 15, 203 NW _ 160; 
‘Young v. Phillips, 203 Mich. 566, 169 
NW 822, 202 Mich. 480, 168 NW 549; 
American Harrow Co. v. Deyo, 134 
Mich. 639, 96 NW 1055. 

Minn.—Alden v. Dyer, 92 Minn. 134, 
39 NW 784. 

Miss.—Hunter v. Crook, 
812, 47 S 430. 

Mo.—Kingman Plow Co. v. Joyce, 
194 Mo. A. 367, 184 SW 490; Ameri- 
can Clay Mach. Co. v. Sedalia Brick, 
etc., Co., 174 Mo. A. 485, 160 SW 902. 


Mont.—Missoula First Nat. Bank 


Rawles, 28 Ind. 
Plummer v. Shir- 


93 Miss. 


SALES 


sale.!? 
sale,” 


chase.?® 


v. Marlowe, 71 Mont. 461, 230 P 3874; 
State v. Billings Tp. Justice of Peace 
Ct.,. 51 Mont. 133, 149-+P 7.09. 


Nebr.—McCormick Harvesting 
Mach. Co. v. Mills, 64 Nebr. 166, 89 
NW 621. 


N. H.—Churchill v. Demeritt, 71 N. 
H. 110, 51 A i254. 


N. Y.—Tompkins v. Fonda Glove 
Lining Co., 188 N. Y. 251, 80 NE 933; 
Coman v. Lakey, 80 N. Y. 345; Boon 
v. Moss, 70 N. Y. 465; Nash v. Weav- 
er, 23 Hun 518; Grant v. Skinner, 21 
Barb. 581; Brewster v. Baker, 20 
Barb. 364 [rev 16 Barb. 613]; Moore 
v. Bloomingdale, 126 NYS 125. 


N. C.—National Furniture Mfg. Co. 
Vej | ericesalISuN. .C. 6024) 143 (She 208); 
Commercial Inv. Trust’ v. Albemarle 
Motor Co., 193 N. C. 663, 137 SE 874; 
Whitlock v. Auburn Lumber Cox 145 
N. C. 120, 58 SE 909, 122 AmSR 446, 
12 LRANS 1214; Hamilton v. High- 
lands, 144 N. C. 279, 56 SE 929; Wil- 
cox v. Cherry, 123 N.C. 79, 31 SE 369; 
Barrington v. Skinner, 117 N. C. 47, 
23 SE 90; Pate v. Oliver, 104 N. C. 
458, 10 SE 709; Frick v. Hilliard, 95 
Ni GullieeeVassen ve Buxton sy 86 uN. 
C. 13353 -.Clayton’ v.. Hester, 80 N.C: 
275; Parris v. Roberts, 34 N. C. 268, 
55 AmD 415; Ballew v. Sudderth, 32 
ns C¥1765" Hllison vy. Sones! 26 N.C. 


N. D.—Morrison Mfg. Co. v. Fargo 
Storage, etc; .Co.,,,16 INs.D..256, 113 
NW 605. : 

Oh.—Schlitt v. Cleveland Store Fix- 
ture, Coy -22 Oh. Oird Ctr JNetSaaLoss 


Richcreek v. O’Donnell, 26 Oh. Cir. 
CEA 28. i 
Or.—Francis v. Bohart, 76 Or. 1, 


147 P 755, LRA1916A 922; McDaniel 
Vv. Chiaramonte, GlAOx: 403, TEE RY 
35) | [ext iCye]) 


Okl.—Phelan v. Stockyards Bank, 
134 Okl. 138, 276 P 175. 


Pa.—Ott v. Sweatman, 166 Pa. 217, 
ol Ae LOZ Wate oor DIS ta Olio Lota. 
Co. 97]; Dearborn v. Raysor, 132 Pa. 
231, 20 A 690; Forrest v. Nelson, 108 
Pa. 481; Brunswick, etc., Co. v. Hoov- 
er, 95 Pa. 508, 40 AmR 674; Stadt- 
feld v. Huntsman, 92 Pa. 53, 37 AmR 
661; Rose v. Story, 1 Pa. 190, 44 AmD 
121; Martin v. Mathiot, 14 Serg. & 
R. 214, 16 AmD 491; Babb v. Clem- 
son, 10 Serg. & R. 419, 13 AmD 684; 
Clow v. Woods, 5 Serg. & R. 275, 9 
AMD 346 Briges, Carriage. Co. Vv. 
Parry Mfg. Co., 30 PittsbLegJNS 95. 


S. D.—International Harvester Co. 
v. Pott, 32 S. D. 82, 142 NW 652, Ann 
Casl1916A 327. 


Tenn.—Blair v. Johnson, 111 Tenn. 
111, 76 SW 912. 


Tex.—Eason v. De Long, 38 Tex. 
Civ. A. 531, 86 SW 3847; Dunn vy. El- 
Série phox AvoCivar Gas. 8) 720% 


Utah.—Passow v. Emery, 37 Utah 
ASF SOGr PAs '5. 


Vt.—Page v. Edwards, 64 Vt. 124, 
23 A 917; Rowan v. Union Arms Co., 
36 Vt, 124. 


Va.—McComb y. Donald, 82 Va. 9038, 
5 SE 558. 
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being inaccurate and tending to confusion,’® as the 
transaction is not strictly speaking a sale but an 
agreement to sell,14 

An accurate use of the term 
it is said, would confine it to a sale defeasible 
on a condition subsequent,!* such as contracts for 
sale and return?‘ or sales with agreements to repur- 
However, the error has become so firmly 
fixed in legal nomenclature that the use of the term 
as herein defined is now sanctioned by the courts and 
excused by the text-writers.°® 


[§ 1169] B. Nature of Conditional Sale!’—1. In 


contract of 
“conditional 


or an executory 


Wash.—Lundberg v. Kitsap County 
Bank, 79 Wash. 75, 139 P 769. 


W. Va.—McGinnis v. Savage, 29 W. 
Va. 362, 1 SE 746. 


Wis.—Defiance Mach. Works | v. 
Gill, 170 Wis. 477, 175 NW 940; Wad- 
leigh v. Buckingham, 80 Wis. 230, 49 
NW 745;.W. W. Kimball Co. v. Mel- 
lon, 80 Wis. 133, 48 NW 1100. 


Wyo.—Studebaker Bros. Co. 
Mau, 14 Wyo. 68, 80 P 151, 82 P 2. 


Ont.—Wettlaufer v. Scott, 20 Ont. 
A. 652. 


[a] Similar definition.—‘“A _ sale 
the binding effect of which, notwith- 
standing delivery of the thing sold, 
is made to depend on due payment 
or other performance by the buyer so 
that meanwhile the title or owner- 
ship is not vested in him.” Century 


Ve 


[b] “Installment contracts.”— 
From the fact that the price is often 
payable in installments such con- 
tracts are frequently called install- 
ment contracts. Rothbun v. Waters, 
1 NYCityCt 36. 

4 §e1. 

5. See statutory provisions. 


6 See Furst v. Commercial, Bank, 
117 Ga. 472, 43 SE 728. 


Contracts of sale and return see 
supra § 592. 

7. See Crimp Nis McCormick 
Constr. Co., 72 Fed. 366, 18 CCA 595. 


Contracts for sale with agreement 
to re-purchase see supra § 601. 


8. See Wheeler Mfg. Co. v. Irish- 
American Dime Sav. Bank, 105 Ga. 
57, 31 SE 48;. Evansville, etc., R. Co. 
v. Erwin, 84 Ind. 457; Budlong v. 
Cottrell, 64 Iowa 234, 20 NW _ 166; 
Tyler v. Freeman, 3 Cush. (Mass.) 
361. 


Contracts for sale C. QO. D. see su- 
pra, $599. 

9. State v. Billings Tp. Justice of 
Peace Ct., 51 Mont. 133, 149 P 709. 


10. Kingman Plow Co. v. Joyce, 
194 Mo. A. 367, 184 SW 490 [cit Cyc]; 
1 Mechem Sales §§ 558-5638, 584; Tif- 
fany Sales (2d ed) p 133 


11. Kingman Plow Co. v. Joyce, 
194 Mo. A. 367, 184 SW 490 [cit Cyc]. 
And see supra § 5. 


12. Defiancé Mach. Works. v. Gill, 
170 Wis. 477, 175 NW 940. See also 
supra § 6. ' { 

13. 1 Mechem Sales § 560; 
son v. Munson, 24 Conn. 115. 


Mun-' 


14. See supra § 592. 

15. See supra § 601. 

16. So said in State v. Billings Tp. 
Justice of Peace Ct., 51 Mont. 133, 
149 P 709. 

17. Effect of provision authorizing 


seller to retake or sell PEOpesty see 
Chattel Mortgages § 19 


Whether trust codeine condition- 
al sales, chattel mortgages, or bail- 
ments see Chattel Mortgages § 23. 
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General. 


and ereditor.?® If the transaction 


18. See supra § 1168. 
19. U. S.—Bierce v. Hutchins, 205 
Wins 340, 27 SCt 24.751) sed. 828:; 


Mishawaka Woolen Mfg. Co. v. Smith, 
158 Fed. 885; Pontiac Buggy Co. v. 
Skinner, 158 Fed. 858; In re Morris, 
156 Fed. 597; Dunlop v. Mercer, 156 
Fed. 545, 86 CCA 435; Black Diamond 
Coal Min. Co. v. The St Gy Grady, Co.; 
87 Fed. 232. 


Ala.—McKimmie v. E. E. Forbes 
Piano Conn 155) Ala e 259,046 IS Ti2e 
Riley v. Dillon, 148 Ala. 283, 41 8 
768; Bronson v. Russell, 142 Ala. 
360, 37 S 672; Warren v. Liddell, 110 
Ala. 232, 20 S 89. 


Ark.—McRea v. Merrifield, 48 Ark. 
See 2 SW 780. 


Cal.—Escobar v. Rogers, 182 Cal. 
603, 189 P 268; Perkins v. Mettler, 
126 Cal. 100, 58 P 384; Van Allen v. 
Francis, 123 Cal. 474, 56 P 339; Mc- 
Connell v. Redd, 86 Cal. A. 785, 261 P 
506; Bice v. Harold L. Arnold, Inc., 
75 Cal. A. 629, 243 P 468. 


Conn.—In re aleox. etc., Co., 70 
Conn. 320, 39 A 16 
Del.—Smith v. Preah guy 24 Del. 


572, 76 A 482; Staunton v. Smith, 22 
Del 193, 165: Ay 593; 
Fla.—Campbell Printing Press, etc., 
Co. v. Walker, 22 Blain 412198 59. 
Ill.—Sears, Roebuck & Co. v. Hig- 
bee, 225 Ill. A. 197; Fleury v. Tufts, 


25) DI eA VLO1, 
Ind.—Schneider v. Daniel, 191 Ind. 
59, 1381 NE 816, 17 ALR 1410; For- 


rest v. Hamilton, 98 Ind. 91. 


Iowa.—Moline Plow Co. v. Braden, 
71 Iowa 141, 283 NW 247; Thorpe v. 
Fowler, 57 Iowa 541, 11 NW 3. 


Mass.—De La Vergne Refrigerat- 
ing Mach. Co. v. Hub Brewing. Co., 
175 Mass. 419, 56 NE 584. 


Minn.—Keystone Mfg. Co. v. Cas- 
sellius, 74 Minn. 115, 76 NW 1028; 
Minneapolis Harvester Works v. Hal- 
ly, 27 Minn. 495, 8 NW 597. 


Mont.—Bennett Bros. Co. v. Tam, 
24 Mont. 457, 62 P 780. 


Nebr.—Racine-Sattley Co. v. Mei- 
ner, 79 Nebr. 33, 114 NW 602, 79 Nebr. 
32, 112 NW 321; Richardson Drug 
Co. v. Plummer, 56 Nebr. 523, 76 NW 
1086. 

Nev.—Studebaker Bros. Co. v. Wit- 
cher, 44 Nev. 442, 195 P 334. 


N. Y.—Sheeley v. Holmes Music 
Co., 189 App. Div. 756, 179 NYS 202; 
Goldsmith v. Levin, 8 NYSt 313. 


N. C.—Whitlock v. Auburn Lumber 
Co., 145 N.C. 120, 58 SE 909, 12 LRA 
NGUI214- Si rickiwv., Ellard, 95) Ne iC: 
117; Parris v. Roberts, 34 N. C. 268, 
55 AmD 415; Ballew v. Sudderth, 32 
N. C. 176 

D.—Pteiffer v. Norman, 22 N. 
{Dy 168, 133 NW _.97, 38 LRANS 891; 
Morrison MEE. Co. v. Fargo Storage, 
etc., Co., 16 N. D. 256, 118 NW 605. 

Oh.—Krug v. National Cash Regis- 
ter Co., 1 OhNPNS 429. 

Or.—McCargar v. Wiley, 112 Or. 
215, 229 P 665; Maxson v. Ashland 
Tron Works, 85 ‘Or. 345, 166 P 37, 167 
P 271. 

Pa.—McCullough v. Willey, 192 Pa. 


As already indicated,'® it is an indispensa- 
ble element of a conditional sale and the distinguish- 
ing feature thereof that the title to the goods remain 
in the seller until payment of the price.'® 
essential that there be a delivery of possession to 
the buyer,?° who is entitled to the possession and 
use of the goods until default in payment.** 
ditional sale contemplates the relation of seller and 
buyer,?* and does not create the relation of debtor 
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It is also 


A con- | contract. 


lien.?® 
shows an intent 
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190, 44 AmD 121 


Tenn.—Star Clothing Mfg. Co. v. 
Nordeman, 118 Tenn. 384, 100 SW 93; 
Holmark vy. Molin, 5 Coldw. 482; 
Houston v. Dyche, Meigs 76, 33 AmD 
130. 

Utah.—Freed Furniture, etc., Co. v. 
Sorensen, 28 Utah 419, 79 P 564, 107 
AmSR 731. 


Wash.—Lahn v. Matzen Woolen 
Mills, 147 Wash. 560, 266 P 697; Holt 
Mfg. Co. v. Jaussaud, 132 Wash. 667, 
233 P 35, 38 ALR 1312; Lundberg v. 
Kitsap County Bank, 79 Wash, 75, 
139 P 769; Page v. Urick, 31 Wash. 
601, 72 P 454, 96 AmSR 924; Edison 
General Electric Co. v. Walter, 10 
Wash, 14, 38 P 752. 


W. Va.—Huffard v. 
Va, 21, 43 SE 124. 


Wis.—Boscobel v. Muscoda Mfg. 
Co., 175 Wis. 62, 183 NW 963. 


[a] “Title” and not “possession” 
must be retained.—Where plaintiff 
agreed to sell machinery to defend- 
ant’s mortgagor, and latter agreed to 
give lumber in payment and that 
plaintiff should retain possession of 
machinery until it was fully paid for, 
written contract embodying such 
terms did not evidence conditional 
sale. Maxson v. Ashland Iron Works, 
85 Or, (345, 166) RP 3i, 16t e271: 


[b] In Oklahoma, contrary to the 
rule above stated, it is held that on 
a conditional sale of property, title 
thereto vests in the buyer at the 
time Subject to revestment upon fail- 
ure to pay the purchase money and 
to re-possession by the seller in such 
case. Tague v. Guaranty State Bank, 
82 Okl. 197, 202 P 510. 


20. Firestone Tire, ete, Co. v. 
Anderson, 190 Iowa 439, 180 NW 273; 
Amundson Vi. Standard’ Printing Co., 
140 Iowa 464, 118 NW 789; Donnelly 
v. Mitchell, 119 Iowa 432, 98 NW 369; 
Plymouth Stove Fdy. Co. v. Fee, 182 
Mass. 31, 64 NE 419; Sanitary Carpet 
Cleaner v. Reed Mfg. Co., 159 App. 
Div. 587, 145 NYS 218, 162 App. Div. 
924 mem, 146 NYS 1111 mem. 


21. See infra §§ 1198, 1199. 


22. Lahn v. Matzen Woolen Mills, 
147 Wash. 560, 266 P 697. 


23. Sheeley v. Holmes Music Co., 
189 App. Div. 756,179 NYS 202; Lahn 
v. Matzen Woolen Mills, 147 Wash. 
5602 0s Oe NREL OG VEL ont © Onmmnye 
Jaussaud, 132 Wash. 667, 233 P 35, 38 
ALR 1312; Barbour v. Hodge, 99 
Wash. 578, 170 P 115; Winton Motor 
Carriage Co. v. Broadway Automobile 
Co., 65 Wash. 650, 656, 118 P ‘817, 27 
LRANS 71. 

“Tf seems inconceivable that the 
absolute title remain in the seller and 
at the same time the purchase price 
be an enforcible debt obligation 
against the purchaser.” Winton Mo- 
tor Carriage Co. v. Broadway Auto- 
mobile Co., supra. 


“Debtor and creditor” see 18 C. J. 
p 24. 


24. See infra § 1175. 


25. D. C.—Ballinger v. West Pub. 
Co., 44 App. 49. 


Fla.—Malone v. Meres, 91 Fla. 709, 


Rose v. Story, 1 Pa. 


Akers, 52 W. 
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v 


to pass title as well as possession with a mere reser- 
vation of a lien, the ee as elsewhere shown, is not 
conditional but absolute.” 

[§ 1170] 2. Nature of Security Retained. There 
is a conflict of authority as to the nature of the se- 
curity retained to the seller by the conditional sales 
In many jurisdictions, it is held that the 
security so retained is a lien, or in the nature of a 
In many other jurisdictions it is held that 
the security retained by the seller is not a lien but a 


109 S 677. 

Iowa.—Jensen v. Kissick, 204 Iowa 
756, 215 NW 962; Gigray v. Mumper, 
141 Iowa 396, 118 NW 393. 

Miss.—Bankston v. Hill, 184 Miss. 
288, 98 S 689, 37 ALR 88; Broom v. 
Dale, 109 Miss. 49, 67 S 659; Ross- 
Meehan Brake Shoe Fdy. Co. v. Pas- 


cagula Ice €o., 72 Miss. 608, 18 S 
364; McPherson v. Acme Lumber 
Co., 70 Miss. 649, 12 S 857. 


Mo.—Kolb v. Golden Rule Baking 
Co., (A.) 9 SW (2d) 840; Wayne 
Tank, ete., Co. v. Quick Service Laun- 
dry Co., (A.) 285 SW 750; Fred W. 
Wolff Co. v. Herman Sav. Bank, 168 
Mo. A. 549, 153 SW 1094. - Contra 
Kingman Plow Co. v. Joyce, 194 Mo. 
A. 367, 184 SW 490 (dictum). 


Mont.—Missoula First Nat. Bank 
v. Marlowe, 71 Mont. 461, 230 P 374. 


Nebr.—Stickney Co. v. Nicholas, 
98 Nebr. 287, 152 NW 554. 


N. H.—Cutting v. Whittemore, 72 
IN. VEE 10, 54 An 10985 aS tyave Gra- 
ham, 46 N. H. 169. 


Oh.—Parker Appliance Co. v. Co- 
operative Mach. Co., 110 Oh. St. 255, 
143 NE 891; National Cash Register 
Co. v. Carey, 1 OhNPNS 506. See In 
re National Cash Register Co., 174 
Fed. 579, 98 CCA 425; Albright” v. 
Meredith, 58 Oh. St. 195, 50 NE 719. 
Contra Krug v. National Cash Reg- 
ister Co., 1 OhNPNS 429. 


Tenn.—Shaw v. Webb, 131 Tenn. 
173, 174 SW 2738, AnnCasi1916A 626; 
McDonald Auto. Co. v. Bicknell, 129 
Tenn. 493, 167 SW 108, AnnCas1916A 
265; Nance v. O. K. Houck Piano Co., 
128 ‘Tenn 1) bd. SiWehit2cs Ann@as 
1914D 834; Southern Ice, etc., Co. v. 
Alley, 127 Tenn. 173, 154 SW 536; 
Marion Mfg. Co. v.. Buchanan, 118 
Tenn. 238, 99 SW 984, 8 LRANS 590, 
12 AnnCas 707; Meagher v. Hollen- 
berg, 9 Lea 392; Planters’ Bank v. 
Vandyck, 4 Heisk. 617; Gambling v. 
Read, Meigs 281. See Keeler vy. Good- 
man, 296 Fed. 909 


Tex.—Campbell Printing Press, 
ane Co. v. Powell, 78 Tex. 53, 14 SW 
5 


Vt.—Newell v. Hanson, 97 Vt. 247, 
123 A 208 


The mental rule in reference to 
personal property that “when the 
seller delivers possession of the thing 
sold, he parts with the seller’s lien” 
does not apply where by the express 
terms of the contract title remains 
in the seller who expressly agrees to 
make title only when the purchase 
money .is paid. Campbell Printing 
Press, etc., Co. v. Powell, 78 Tex. 53, 
14 SW 245, 247. 


[a] In nature of mortgage.— 
“The authorities upholding equity 
jurisdiction ‘establish the principle 
that while such a sale is not a mort- 
gage, and the title to the personal 
property does not pass from the con- 
ditional vendor to the vendee, still it 
is in the nature of a mortgage, and 
is nothing more than a lien retained 
as a provision for the security of the 
payment of the purchase money.’ ” 
Ballinger v. West Pub. Co., 44 App. 
(D. C.) 49, 51 [quot Southern Ice 
ete, Co. ¥. Alley, 127 Tehn. 142 0164 
SW 536]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


S§ 1170-1172] 


reservation of title?® and the right to pursue the 
property in specie;** and it has been said that this 
security is a higher class of security than either a 


mortgage,?® a lien,?® or a pledge.®° 


[§ 1171] 3. Nature of Promise as Affecting Char- 
While it has been held in some juris- 
dictions that the optional payment of price is as es- 
sential to conditional sales as the conditional passing 
of title,*+ the general rule supported by the weight 


_acter of Sale. 


{b] In Maine, by express statu- 
tory provision, conditional sales con- 
tracts may be foreclosed the same as 
chattel mortgages. Under this pro- 
vision “the right of the vendor is 
that, and only that, of a mortgagee 
of personal property under a chattel 
mortgage given as security for a 
debt.”’ Westinghouse Electric, etce., 
Co. v. Auburn, etc., R. Co., 106 Me. 
349, 76 A 897. 


[c] In the city of New York, by 
the express provision of the Munici- 
pal Court Act (since repealed), a 
conditional sales contract constitut- 
ed a lien on the property sold. Bram- 
hall-Deane Co. v. McDonald, 172 
App. Div. 780, 158 NYS 736; Math- 
ushek & Son Piano Co. v. Weld, 94 
Mise. 282, 158 NYS 169; Haus v. Sav- 
arese, 8%. Mise, 330,, 149 NYS. 938; 
Bloomingdale v. Braun, 80 Misc. 527, 
141 NYS 590; Simpson-Crawford Co. 
v. Knight, 130 NYS 236; Singer Sew- 


ing Mach. Co. v. Leipzig, 113 NYS 
916. 

26. U. S.—In re Master Knitting 
Corpaa &. (a)-147 IneresBuitzhae nh 


Hall Amusement Co., 230 Fed. 811, 
145 CCA 121 [aff 228 Fed. 169]; Black 
Diamond Coal-Min, Co. v. The H..C. 
Grady, 87 Fed. 232, 


Ala.—Cable Piano Co. v. Estes, 206 
Ala. 95, 89 S 372; Alexander v. Mobile 
Auto Co., 200 Ala. 586, 76 S 944; War- 
ren v. Liddell, 110 Ala. 232, 20 S 89; 
Fields v. Williams, 91 Ala. 502, 8 S 
808; Haynie v. Robertson, 58 Ala. 37; 
Motor Sales Co. v. MeNeil, 18 Ala. A. 
132, 89 S 89 [certiorari den 206 Ala. 
700, 89 S 923]. Contra Camden v. 
Fairbanks, 206 Ala. 293, 89 S 456. 


Ark.—Olson v. Moody, 156 Ark. 319, 
246 SW 3. ; 

Cal.—Escobar v. Rogers, 182 Cal. 
603,.189 P 268; Van Allen v. Francis, 
123 Cal. 474, 56 P 339; Bice v. Harold 
L.Arnold, Inc., 75 Cal. A. 629, 243 P 
468 [cit Cyc]. 

Ga.—Citizens’ Bank vy. Mullis, 161 
Ga. 655, 131 SE 44 [answer to cert 
question conformed to 35 Ga. A. 12, 


131 SE 923]; Myrick v. Liquid Car- 
bonic Co., 187 Ga. 154, 73 SE 7, 3° 
LRANS. 654; Townsend Vv. Southern 


Product Co., 127 Ga. 342, 56 SE 436, 
119 AmSR 340. 


Ida.—Barton v. Groseclose, 11 Ida. 
227, 81 P 623; Mark Means Transfer 
Cos Ve Mackinzie, Sida). 9116 050 oe be koo. 


Ind.—Schneider v. Daniel, 191 Ind. 
59) 137 NE 846, 17> ALR 1410; Cen- 
tral Trust Co. v. Duncan, (A.) 168 NE 
506. 

Mass.—Giligian v. New England 
Truck Co., 265 Mass. 51, 163 NE 651. 

Minn.—Holmes v. Schnedler, 176 
Minn. 483, 223 NW 908. 

ING GL =SICriclg wv ard 97 IN 
117. But see Huyett, ete., Mfg. Co. v. 
Gray, 124 N. C. 322, 32 SE 718 (in 
which it was said that where the ti- 
tle is retained by the seller, the re- 
tention thereof is ‘“‘a lien on the prop- 
erty—an equity in the nature of a 
mortgage as a security for its debt”). 


Okl.—National Cash Register Co. v. 
Stockyards Cash Market, 100 Okl. 150, 
228 P 778. 

Utah.—Russell y. Harkness, 4 Utah 
197, 7 P 865. 

Wash.—Barbour v. Hodge, 99 Wash. 


SALES 


lute.®8 


578, 170 P 119; Duarte v. Minnick, 
85 Wash. 539, 148 P 600. 


gag Rem S took v. Meyers, 16 OntWN 


[a] Reasons assigned are: (1) “A 
contract of conditional sale presup- 
poses that the title to the goods re- 
mains in the vendor, and a vendor un- 
der such circumstances can have no 
lien upon his own property.” Krug 
v. National Cash Register Co., 1 Oh 
NPNS 429. (2) “The lien is incon- 
sistent with the retention of the title 
to the property, for a person does not 
take a lien upon his own property. 
A lien is a right by which a person 
is entitled to obtain satisfaction of a 
debt, by means of property belonging 
to the person indebted to him.” Frick 
Ve Eibliard, 95 Ne ©2127, 122°, C38) 2A 
reservation of title is more than a 
lien in the holder; it is the title re- 
served to the seller, and not to vest in 
the purchasing party to the contract 
until the purchase price is fully paid. 
With such a provision the idea of a 
security for debt is ‘utterly incom- 
patible’.” Alexander v. Mobile Auto 
Co.;, 200 Ala. 586, 588,76) Si 944. . (4), 
To hold that a foreclosable lien ex- 
isted would in effect destroy the right 
of the seller to repossess the property 
by a proceeding at law. National 
Cash Register Co. v. Stockyards Cash 
Market, 100 Okl. 150, 228 P 778. 

27. Barton v. Groseclose, 11 Ida. 
227, 81 P 623; Mark Means Transfer 
Co. v. Mackinzie, 9 Ida, 165, 73 P 135. 
See Kingman Plow Co. v. Joyce, 194 
Mo. 367, 184 SW 490. But see Missou- 
ri rule supra text and note 25. 


28. Mark Means Transfer Co. v. 
Mackinzie, 9 Ida. 165, 73 P 135. 
29. Alexander v. Mobile Auto. Co., 


200 Ala. 586, 76 S 944; Mark Means 
Transfer Co. v. Mackinzie, 9 Ida. 165, 
(isin IE2 14835) 


30. Mark Means Transfer Co. v. 
Mackinzie, supra. 


31. Anglo-American’ Mill Co. v. 
Glenwood Springs First Nat. Bank, 
46 Colo. 57, 2208 PR lis: Durnbull vy. 
Cole, 70 Colo. 364, 201 P 887, 25 ALR 
1149; Clark v. Bright, 30 Colo. 199, 
69 P 506; Andrews v. Colorado Sav. 
Bank, 20 Colo. 313, 36 P 902; Cripple 
Creek First Cong. Church y. Grand 
Rapids School Furniture Co., 15 Colo. 
A. 46, 60' P 948; Tufts v. Brach, 8 
Colo. A. 38, 44 P 771; Elijah v. Mot- 
tinger, 161 Iowa 3871, 142 NW 1088. 


“The optional payment of the pur- 
chase price is as essential to consti- 
tute a transaction a conditional sale 
as the conditional passing of the title; 
and a transaction that in express 
terms imposes an unconditional lia- 
bility upon the vendee to pay the pur- 
chase price for the property delivered, 
however characterized by the parties, 
is essentially and in legal effect an 
absolute, and not a conditional sale.” 
Andrews v. Colorado Sav. Bank, 20 
Colo. 3138, 318, 36 P 902 [quot Anglo- 
American Mill Co. v. Glenwood 
Springs First Nat. Bank, 76 Colo. 57, 
61, 230 P 118]. 

[a] MTlustration.—Plaintiffs sold 
detendant a wagon and team to be 
paid for on installments; the contract 
of sale providing that, should defend- 
ant breach the conditions of the con- 
tract, the amount paid should remain 
in possession of plaintiffs, and that 


[55 C.J.] 1195 


of authority is that, other elements of a conditional 
sale being present,** the transaction is not the less a 
conditional sale because the promise to pay is abso- 


[§ 1172] 4. Effect of Giving of Notes or Security. 
Essential elements of a conditional sale being pres- 
ent,?* its character as such is not affected by the tak- 
ing of notes for the purchase price;*° but the notes 
must be taken as evidence of the debt owing rather 


defendant could use the team only in 
connection with plaintiffs’ business. 
It was held that as defendant bound 
himself absolutely to pay the price, 
he became the owner of the property, 
subject only to the plaintiffs’ rights 
to the wagon and team by way of se- 
curity for the collection of the price. 
Elijah v. Mottinger, 161 Iowa 371, 142 
NW 10388. 


32. See supra §§ 1169, 1170. 


33. U.S.—Harkness v. Russell, 118 
UnrS:, 2663, Bip SChS5l 2 30- cbse edeeczoo. 
In re Farmers’ Dairy Assoc., 234 Fed. 


118 [aff sub nom. Shook v. Levi, 240 
Hed. i2i, dhs, COA so: 
Ariz.—McArthur Bros. Mercantile 


Co. v. Hagihara, 22 Ariz. 100, 194 P 
336, 13 ALR 1038. 

Cal.—Perkins v. Mettler, 126 Cal. 
100, 58 P 384; Bice v. Harold L. Ar- 
nold, Inc., 75 Cal. A. 629, 243 P 468. 

Ind.—Schneider v. Daniel, 191 Ind. 
59, 181 NE 816, 17 ALR 1410. 


Mass.—Nichols  v. Ashton, 155 
Mass. 205, 29 NE 519. 
Or.—MecDaniel v. Chiaramonte, 61 


Or. 408, 122 P 33 fcit Cyc]. 


Utah.—Freed Furniture, ete., Co. v. 
Sorensen, 28 Utah 419, 79 P 664, 107 
AmSR 731, 3 AnnCas 634. 


Wyo.—Studebaker Bros. Co. v. Mau, 
13 Wyo. 358, 80 P 151, 110 AmSR 1001. 


“Nor is it true that an option in 
the purchaser to pay, or to refuse to 
pay, for goods it buys, is an indis- 
pensable element of a conditional sale. 
An agreement that the title shall vest 
in the purchaser, and that the sale 
shall become effective only on condi- 
tion that the purchaser pays the notes 
he has given for, or performs an ab- 
solute promise he has made to pay 
the purchase price, is as valid and as 
conclusively evidences a conditidnal 
sale as a stipulation that the title 
shall pass on condition that he agrees 
to pay the purchase price or that he 
pays the purchase price he has not 
agreed to pay.’ Dunlop v. Mercer, 
156 Fed. 545, 549, 86 CCA 435. 


_ “In truth, the purchaser’s promise 
is usually an absolute promise.” Van 
are v. Francis, 123 Cal. 474, 480, 56 


34. See supra §§ 1169, 1170. 


35. U. S.—Bailey v. Baker Ice 
Mach. Co., 239 U. S. 268, 36 SCt 50, 60 
L. ed. 275; Bierce v. Hutchins, 205 Uz. 
S.- 340, 27 SCt 524, 51 L. ed. 828; In 
re Farmers’ Dairy Assoc., 234 Fed. 
118 [aff sub nom. Shook v. Levi, 240 
Fed. 141, 153 CCA 157]; Monitor Drill 
Com Ve Mercer, 163 Fed. 9438, 90 CCA 
303, 20 LRANS 1065. 


Ala.—McKimmie v. E. E. Forbes 
Piano Co., 155 Ala. 259, 46 S472, 


Ariz.—McArthur Bros. Mercantile 
Co. v. Hagihara, 22 Ariz. 100, 194 P 
336, 13 ALR 1038. 


Ark.—Fairbanks  v. 
Ark. 654, 269 SW 42; Estes v. Lamb, 
149 Ark, 369, 233 SW 99; Triplett v. 
Mansur, etc., Impl. Co., 68 Ark. 230, 
57 SW 261, 82 AmSR 284. 


Cal.—Van> Allen v. Francis, 123 Cal. 
474, 56 P 339; Bice v. Harold L. Ar- 
nold, Inc., 75’Cal. A. 627, 243 P 468. 

Ind.—Schneider v. Daniel, 191 Ind. 
59, 181 NE 816, 17 ALR 1410, 
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than as payment.?® 


Nebr.—Racine-Sattley Co., v._ Mei- 
nen, 79 Nebr. 33, 114 NW 602, 79 Nebr. 
32, 112 NW 321. 


N. Y.—Sheeley v. Holmes Music Co., 
189 App. Div. 756, 179 NYS 202. 


S. D.—Lyle Culvert, etc., Equip. Co. 
v. J. F. Anderson Lumber Co., 46 S. 
D. 366, 193 NW 58; International 


Harvester Co. v. Pott, 32 S. D. 
NW 652, AnnCas1916A 327. 


Utah.—Freed Furniture, etc., Co. v. 
Sorensen, 28 Utah 419, 79 P 564, 107 
AmSR 731, 3 AnnCas 634. 


Wis.—Wolf v. Kutch, 147 Wis. 209, 
132 NW 981. 


[a] Reasons assigned are: (1) That 
giving notes does not change the con- 
tract from one for a conditional sale 
to one of absolute sale. In re Farmers’ 
Dairy Assoc., 234 Fed. 118, [aff sub 
nom. Shook v. Levi, 240 Fed. 121, 153 
CCAVI57)>— Estes; vo Lamb, 149, Ark. 
369, 233 SW 99; International Har- 
vester Co. v. Pott, 32 S. D. 82, 142 NW 
652. (2) Nor is it inconsistent with 
the retention of title in seller pending 
payment of the notes. Bailey v. Bak- 
er Ice Mach. Co., 239 U. S. 268, 36 SCt 
50, 60 L. ed. 275; William W. Bierce, 
Ltd. v. Hutchins, 205 U. S. 340, 27 SCt 
524, 51 L. ed. 828. 


36. In re Farmers’ Dairy Assoc., 
234 Fed. 118 [aff sub nom. Shook v, 
Levi, 240 Fed. 121, 153 CCA 157], 


87. Fairbanks v. Parker, 167 Ark. 
654, 269 SW 42; Estes v. Lamb, 149 
Ark. 869, 2383 SW 99; Var. Allen v. 
Francis, 123 Cal. 474, 56 P 439. 


[a] Notes negativing idea of ac- 
ceptance as payment.—Where notes 
were given and received under a con- 
tract of sale expressly declaring that 
the payments to be made shall be “‘ev- 
idenced” by the notes, the idea that 
the notes themselves constituted pay- 
ment is expressly negatived. Mc- 
Arthur Bros. Mercantile Co. v. Hagi- 
hara, 22 Ariz. 100, 194 P 336, 13 ALR 
1038; Van'Allen v. Francis, 123 Cal. 
474, 56 P 339. 


38. International Harvester Co. v. 
Pott, 32 S. D. 82, 142 NW 652. 


39. Freed Furniture, etc., Co. v. 
Sorensen, 28 Utah 419, 79 P 564, 107 
AmSR 731, 3 AnnCas 634. 


40. Triplett v. Mansur, etc., Impl. 
Co., 68 Ark. 230, 57 SW 261, 82 AmSR 
284. 


41. See supra §§ 1169, 1170. 


42. Bierce v. Hutchins, 205 U. S. 
340, 27 SCt 524, 51 L. ed. 828; Wolf 
v. Kutch, 147 Wis. 209, 132 NW 981. 


[a] Thus, where a contract for the 
sale of machinery to be installed in 
Wisconsin provided that after the ma- 
chinery was delivered notes should 
be. given for deferred payments, se- 
cured by a first mortgage on defend- 
ant’s mill property, and that the ti- 
tle and right of possession of and to 
the machinery and material should 
ever be and remain in the Seller until 


82, 142 


The giving of a note for a debt 
1s not payment unless by agreement of the parties 
the notes are taken in payment of the debt.** 
foregoing principles have been extended to eases 
where the note was given subsequent to the execution 
of the contract in accordance with its provisions,*§ 
where a note was given upon a settlement had after 
the contract had been entered into although the 
contract made no provision for such method of set- 
tlement,?® and where renewal notes were executed 
for the debt, there being no agreement that the re- 
newal notes were to be taken as payment.*°? 


Taking of security. If the elements of a condi- 
tional sale are present,‘ its character as such is not 
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The 


Than Payment. 


indebtedness of 


it was paid for, the contract constitut- 
eda conditional sale of the machinery. 
Wolf v. Kutch, 147 Wis. 209, 132 NW 
981. 

43. U. 
Mach. Co., 


S.—Bailey v. Baker Ice 
ZBO Uae Sy LOSp OO Se tous 
60 L. ed. 275; Bryant v. Swofford 
BrosyDry “Goods? Cos, s214 Ue is. iaico, 
29 SCt 614, 53 L. ed. 997; Harkness 
Vio Russell) is) UW.) Sh 6630.7 SCt Vol; 
380 L. ed. 285; Anglo-American Mill 
COomyve ODN eer jacd) re Ca Cleo ese an, 
re American Steel Supply Syndicate, 
256 Fed. 876; In re Farmers’ Dairy 


Assoc., 234 Fed. 118 [aff sub nom. 
Shook v. Levi, 240 Fed. 121, 1538 CCA 
157]. 

Ark.—Faisst v. Waldo, 57 Ark. 270, 
21 SW 4386. 


Cal.—Morris v. Ils Cale vA. 


684, 121 P 690. 
Conn.—New Haven Wire Co. Cases, 
57 Conn. 352, 18 A 266, 5 LRA 300.- 
I'da.—Miller-Cahoon Co. v. Law- 
rence, 31 Ida. 704, 176 P 774. 


Ill. Herbert v. Rhodes-Burford 
Furniture Co., 106 Ill. A. 583. 


Mont.—First Nat. Bank v. Marlowe, 
71 Mont. 461, 230 P 374. 


N. Y.—Equitable Gen. Providing 
Co. v. Hisentrager, 34 Misc. 179, 68 
NYS 866. 


Oh.—Call v. Seymour, 
670. 


Okl.—McCormick Harvesting Mach. 
Co. v. Koch, 8 Okl. 374, 58 P 626. 


Or.—Manley Auto Co. v. Jackson, 
115 Or, 396, 287 P 982. 


R. I.—Arnold v. Chandler Motors, 
45 R. I. 469, 423 A 85. 


Wash.—Union: Mach., etc., Co. v. 
Thompson, 98 Wash. 119, 167 P 95. 


Wis.—John Deere Plow Co. v. Ed- 
gar Farmer Store Co., 154 Wis. 490, 
143 NW 194. 


44. See cases infra this note. 


[a] Particular conditions imposa- 
ble.—(1) That the buyer shall keep 
the property in good order and in- 
sure it for the benefit of the seller 
and that on default the seller may 
take possession of the property and 
allow a ‘designated rental for its use 
and damages for injuries to the prop- 


Allen, 


40 Oh. St. 


erty. Bailey v. Baker Ice Mach. Co., 
239) TUswouie0o) SO LoCo D060) fusnedy 
275. (2) That the buyer shall keep 


the property insured for the benefit 
of the seller and if destroyed by fire 
that he shall remain liable for the 
purchase price (Bryant v. Swofford 
Bros, Dry) Goods Co... 214") U.S 27.9. 
29) ‘SCt 614). 53). 7éds 997), 8) sentitl-= 
ing the seller to rent and damages if 
the price shall not be paid (Harkness 
Va Russell, 21S Us Si Gosh u eC enolyeoo 
L.. Fed; 285; Miller- Cahoon Com Ws 
Lawrence, 31 Ida. ROL MGE PUT as 
(4) That the buyer shall not suffer 
the property to be attached and that 
on breach of this condition the seller 
shall be entitled to immediate pos- 
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affected by the taking of collateral security; this 
does not, in any way, qualify the conditional sale 
features of such contracts.*? 

[§ 1173] 5. Effect of Imposing Other Conditions 
A conditional sale contract. may 1m- 
pose conditions other than or in addition to payment 
of the purchase price provided they are not incon- 
sistent with a retention of title in the buyer and 
provided they are not contrary to statute or in con- 
travention of some principle of public policy ;** 
hence it has been held permissible to impose, among 
other conditions,#+ a condition that the buyer shall 
pay not only the price of the property but any other 


and 


his to the seller. On the other 


session. Morris v. Allen, 17 Cal. A. 
634, 127 P 690; ©) Lhat) the: buyer 
shall pay any deficiency remaining 
upon a retaking and resale of the 
property by the seller because of the 
buyer’s default. Smith v. Harring- 
ton, 41, Ida. 155, 238 P 530, 43 ALR 
1240. (6) That if the net proceeds 
of a resale of the property on the 
buyer’s breach shall be insufficient 
to discharge the debt, the buyer will 
pay the balance due, as for uSe, rent- 
al, anid depreciation. Missoula First 
Nat. Bank v. Marlowe, 71 Mont. 461, 
230 P 374. (7) That in case of de- 
fault the whole of the unpaid bal- 
ance shall become due. Equitable 
Gen. Providing Co. v. Hisentrager, 34 
Mise. 179, 68 NYS 866; McCormick 
Harvesting Mach. Co. v. Koch, 8 Okl. 
374, 58 P 626. (8) That, in case the 
seller shall retake the property, he 
shall sell it and pay himself the bal- 
ance of the debt, and pay over the 
balance of the proceeds to the buyer. 
Herbert v. Rhodes-Burford Furniture 
Cor; 7.06) Ty A. o83.6 569) that othe 
seller in a conditional contract of 
sale of goods for resale may retake 
all goods unsold if the buyer shall 
neglect to make prompt settlement 
or if the seller shall receive informa- 
tion concerning the buyer deroga- 
tory to his credit, financial standing, 
or reputation. Monitor Drill Co. v. 
Mercer, 163 Fed. 943, 90 CCA 303, 20 
LRANS 1065. (10) That the seller 
may declare the purchase-money 
notes due at any time he shall deem 
the debt insecure and sell the prop- 
erty at public or private sale apply- 
ing the proceeds upon the unpaid bal- 
ance of the purchase price. Call v. 
Seymour, 40 Oh. St. 670. (11) That 
the seller may retake possession if 
at any time he feels insecure (Beat- 
rice Creamery Co. v. Sylvester, 65 
Colo... 569 el TO) 2 1b4. ens; sAda Raa 
Arnold v. Chandler Motors., 45 R. I. 
469, 123 A 85; John Deere Plow Co. 
v. Edgar Farmer Store Co., 154 Wis. 
490, 148 NW 194) (12) or if the buy- 


er becomes insolvent or bankrupt 
(John Deere Plow Co. v. Edgar 
Farmer Store Co., supra). (13) 


That. upon default py the buyer in 
the performance of a contract the 
seller may reclaim the property or 
sue the buyer for breach of contract 
to buy. In re American Steel Sup- 
ply Syndicate, 256 Fed, 876. 


45. Faisst v. Waldo, 57 Ark. 270, 
21 SW 4386; New Haven Wire Co. 
Cases, 57 Conn. 352, 18 A 266, 5 LRA 
300. See Union Mach., etc., Co. v. 
Thompson, 98 Wash. 119, 122, 167 PB 
95 (the owner of personal property, 
in making a sale thereof, may, as be- 
tween himself and the vendee, im- 
pose as a condition precedent to the 
fixing of title in the vendee, that the 
latter shall pay any sum due the for- 
mer on an open account in addition 
to the purchase price of the article 
or articles sold. “If the rights of 
third persons were involved, an en- 
tirely different question would be 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hand, any condition in a contract of conditional sale 
which is inconsistent with the retention of title in 
the seller,*® or which waives or thwarts the pro- 
cedure provided by statute relating. to conditional 
sales and intended for the benefit and protection of 
‘the buyer?’ is void, and especially is this so where 
the statute (as is the case in the Uniform Conditional 
Sales Act)** contains an express declaration that 
the provisions intended for the benefit of the buyer 
And provisions of this char- 
acter being void, their place is deemed supplied by 


may not be waived.*® 


presented, upon which no opinion is 
here expressed” 


[a] Rule applied.—A sold and de- 
livered certain oxen to B, reserving 
title in himself until B should haul 
enough logs to A’s saw-mill, at a 
stated rate per thousand feet, to pay 
the purchase price, together with any 
debt B might incur for supplies fur- 
nished by A to enable him to carry 
out his contract. In replevin by A to 
recover possession of the oxen, it was 
held that if necessary to give effect 
to the contract, B’s earnings under 
the contract should be appropriated 
to the extinguishment of the supply 
account before applying them to the 
payment of the purchase price of the 


oxen. Faisst v. Waldo, 57 Ark. 270, 
21 SW 436. 
{b] Contract held not to provide 


.that title to property should remain 
in seller until all buyer’s other in- 
debtedness was paid.—Augusta Coop- 
eters Co. v. Parham, (Ark.) 213 SW 


. 


46. Nordone v. F. C. Austin Drain. 
Excavator Co., 184 App. Div. 309, 171 
NYS 725, 186 App. Div. 954 mem, 173 
NYS 487 mem. 


[a] Thus a contract of sale may 
not provide for a conditional sale, en- 
forceable as if it were a _ chattel 
mortgage; nor may the parties stip- 
ulate that the conditional sale shall 
have any semblance of reality with 
an outstanding chattel mortgage. It 
is obvious that the two forms of con- 
tract could not co-exist, as one in- 
volves the retention of title in the 
seller and the other the vesting of 
title in the buyer. Nordone v. F. C. 
Austin Drain. Excavator Co., 184 App. 
Div. 309, 171 NYS 725, 186 App. Div. 
954 mem, 173 NYS 487 mem. 


47. San Francisco Securities Corp. 
Vv. Phoenix Motors Co., 25 Ariz, 531, 
220 P 229; Drake v. Metropolitan 
Mfg. Co., 218 Mass. 112, 105 NE -634; 
Desseau v. Holmes, 187 Mass. 486, 
73 NE 656, 105 AmSR 417; Crowe v. 
Liquid’ Carbonic ‘Co., 208 N.Y. 396, 
102 NE 573; Nordone v. F. C. Austin 
Drain. Excavator Co., 184 App. Div. 
309, 174) NYS 725, 186 App. Div. 954 
mem, 173 NYS 487 mem]; Seeley v. 
Prentiss Tool, ete., Co., 158 App. Div. 
853, 144 NYS 48 ‘Taft 21GiaNe Ys 168.7 
mem, 110 NE 1049 mem (motion for 
rearg den 216 N. Y. 743 mem, 111 NE 
1099 mem)]; Cee Bee Cee Waist, 
ete., Co. v. Borenstein, 164 NYS 703; 
Massillon Engine, etc., Co. v. Wilkes, 
(Tenn. Ch. A.) 82 SW 316. 


{a] “fhe reason for the rule is 
that improvident persons, in straits 
to obtain money, would be likely to 
make contracts, the literal enforce- 
ment of which would work great 
hardship upon them, to the detriment 
of the public as well as themselves. 


DessSeau v. Holmes, 187 Mass. 486, 
488, 78 NE 656, 105 AmSR 417. 
[b] Rule applied.—Under a stat- 


ute requiring the selier who has re- 
taken the goods to sell at public auc- 
tion, and providing that unless so sold 
the *puyer may recover the price so 
paid, the following conditions in a 
contract of conditional sale have been 
held void: (1) That payments shall 
be taken as rent if the goods are re- 
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taken for nonpayment. 
Prentiss Tool, etce., Co., 
853, 144 NYS 48 [aff 216 
mem, 110 NE 1049 mem. (motion for 
rearg den 216 N. Y. 743 mem, 111 NE 
1099 mem)]. (2) That in case of de- 
fault in payment, the seller may 
terminate the agreement, take pos- 
session, and retain all payments as 
for liquidated damages, or sell at 
public sale. Nordone v. F. C. Aus- 


Seeley v. 


tin Drain. Excavator Co., 184 App. 
Div. 309, 171 NYS 725, 186 App. Div. 
954 mem, 173 NYS 487 mem. 3) 


And a contract made in advance by a 
buyer under a contract of conditional 
sale to waive his right to a demand 
in writing and an itemized account 
and his rights in regard to redemp- 
tion and sale is void as against pub- 
lic policy. Desseau y. Holmes, 187 
Mass. 486, 73 NE 656, 105 AmSR ‘417. 


48. § 26. 
49. Commercial Credit Co. v. Phe- 
nix Hudson-Hssex, Inc., 33 Ariz. 56, 


262) Pie! iOeLS: Stapley Co. Ve Rogers, 
25 Ariz. 308, 216 P 1072. 


50. Nordone v. F. C. Austin Drain. 
Excavator Co., 184 App. Div. 309, 171 
NYS 725, 186 App. Div. 954 mem, 173 
NYS 487 mem; Hurley v. Allman Gas 
Engine, etc., Co., 144 App. Div. 300, 
129 NYS 14. 

“Tt is a general rule of law that 
when the Legislature adopts a statute 
governing contracts of any nature, 
that statute ipso facto becomes a part 
of the contract, and the latter will be 
construed as though the statute were 
written into it.’ Commercial Credit 
Co. v. Phoenix Hudson-Essex, Inc., 33 
Ariz. 56, 262 P41, 2: 


51. Krug v. National Cash Regis- 
ter Co., 1 OhNPNS 429. 


52. Cross references: 
Bailment: 
In general see Bailments § 5. 
For sale, consignments, and agency 
contracts see Bailments § 7. 
Lease or hiring of chattels see 
Bailments § 6. 
Options to buy and contracts of 
sale or return see Bailments § 8. 
Chattel mortgage see Chattel Mort- 
gages §§ 14-21. 
Pledge see Pledges § 12. 
Sale of motor vehicle generally see 
Motor Vehicles § 252. 
Subscription to corporate stock distin- 
guished see Corporations § 832. 


53. See infra § 1178. 

54. U. S.—Bailey v. Baker Ice 
Mach.) Cox,239) Ui" Sr 2'68,' 86 iSCt 50, 
60 L. ed. 275; Herryford v. Davis, 102 


U. S. 235, 26 L. ed. 160; Hervey v. 
Rhode Island Locomotive Works, 93 
U.S. 664,, 23). ed. 1003; (Burroughs 
Adding Mach. Co. v. Bogdon, 9 F. (2d) 
54; In re Bettman-Johnson Co., 250 
Fed. 657, 163 CCA 8; Corbett v. Rid- 
dle, 209 Fed. 811, 126 CCA 535; In re 
Morris, 156 Fed. 597; Walter A. Wood 
Mowing, etc., Co. v. (Brooke, 30 F..Cas. 
No. 17,980, 9) Sawy.°576. 


Ala.—Adams v. Askins, 215 Ala. 632, 
iDIPASES) ALS 

Ariz.—Blackford v. Neaves, 23 Ariz. 
NE PAs Bed casters 

Ark.—American Can Co. v. White, 
139 Ark. 381, 197 SW 695. 


(5a) Orde EBs 


provisions of the statute>® which are as much a part 
of the contract as if specifically embodied therein.°? 


[§ 1174] C. Distinguished from Other Transac- 
tions®*—1. In General. As elsewhere shown, uo 
particular form of words is necessary to create a 
conditional sale;®* and whether or not a contract is 
one of conditional sale, or a contract of a different 
character, is a question of the intent of the parties 
as shown by the language of the whole contract with- 
out regard to its form or the name which the par- 
ties may have given it.°4 


In arriving at the solution 


Cal.—Lundy Furniture Co. v. Sykes, 
128 Cal. 170, 60 P 759, 79 AmSR 41; 
Perkins v. Mettler, 126 Cal. 100, 58 P 
384; Van:Allen v. Francis, 123 Cal. 
474, 56 P 339; Rodgers v. Bachman, 
109 Cal..652), 42°P).448: Parke, ete. Co; 
v. White River Lumber Co., 101 Cal. 
37, 35 P 442; Hogan v. Anthony, 40 
Cal. A. 6729; 182 Pi52> Harron vie Vil 
son, 4 Cal. A. 488, 88 P 512 


Colo.—Andrews v. Colorado Sav. 
Bank, 20 Colo. 313, 36 P 902, 46 AmSR 
29, 

Conn.—Adler v. Ammerman Furni- 
ture Co., 100 Conn, 228, 123 A 268; In 
Ee Wilcox, ete., Co., 70 Conn. 220, 39 A 

63. 

Del.—Flint Wagon Works v. Malo- 

ney, 26 Del. 137, 81 A 502. 


D. C.—Stern v. Drew, 52 App. 191, 
285 Fed. 925. 


Ga.—Cottrell v. Merchants’, etce., 
Bank, 89 Ga. 508, 15 SE 944;: Hays v. 
Jordan, 85 Ga. 741, 11 SE 833, 9 LRA 
373; Oaks v. Singer Sewing Mach. Co., 
17 -Ga. A. 51%, 87 SE) 79: 

Ida.—Wrought Iron Range Co. v. 
Rich, 32 Ida. 453, 184 P 627. 


Ill.—Rosenbaum v. King, 114 Ill. 
A. 648. 

Ind.—Schneider v. Daniel, 191 Ind. 
59, 131 NE 816, 17 ALR 1410. 

Iowa.—Murray v. McDonald, 203 


Iowa 418, 212 NW 711, 56 ALR 2338. 
Ky.—Greer v. Church, 13 Bush 430. 


Me.—Gross v. Jordan, 83 Me. 380, 
22 A 250; Smith v. Tilton, 10 Me. 350. 


in ees v. Ropes, 111 Mass. 


Mich.—Toledo Scale Co. v. Gogo, 
186 Mich. 442, 152 NW 1046, AnnCas 
1917E 601. 


Miss.—Dederick v. Wolfe, 68 Miss. 
500, 9 S 350, 24 AmSR 283. 


Mo.—Kolb v. Golden Rule Baking 
Co., (A.) 9 SW (2d) 840 [quot Cye]; 
A. A. Cooper Wagon, etc., Co. v. Wool- 
dridge, 98 Mo. A. 648, 73 SW 724. 


Nebr.—Racine-Sattley Co. v. Mei- 
nen, 79 Nebr. 33, 114 NW 602, 79 Nebr. 
32,. 112) NW 821. 

N. Y.—Hughes v. Harlam, 166 N. Y. 
427, 60 NE 22; Hammett v. Linneman, 
48 N. Y. 399; Campbell Printing Press, 
etc., Co. v. Oltrogge, 13 Daly 274, 2 
HowPr 319. 


N. C.—Hamilton v. Highlands, 144 
N. C. 279, 56 SH929, 12 AnnCas 876; 
Clank Wael 17 INN Come aos Heo te 
53 AmSR 574. 

N. D.—Morrison Mfg. 
Storage, etc., Co., 
NW 605 

Oh.—Schlitt v. Cleveland Store Fix- 
tureiCo., 22; Ohv.Cir: (CtyN. S.L68s 

Or.—Manley Auto Co. v. Jackson, 
115 Or. 396, 237 P 982; McDaniel vy. 
Chiaramonte, 61 Or. 403, 122 P 33. 

S. D.—Pringle v. Canfield, 19 S. D. 
506, 104 NW 2238. 

Tenn.—Cowan v. Singer Mfg. Co., 92° 
Tenn. 376, 21 SW 663. 

Tex.—Whitsett v. Carney, (Civ. A.) 
124 SW 443. 

Vt.—Clark v. Clement, 75 Vt.-417, 
56 A 94, 


Co. v. Fargo 
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of the question, the whole contract is to be considered 
and no detached term or condition is to be given 


prominence or effect over another.®® 


[§ 1175] 2. Absolute or Conditional Sales. In de- 
termining whether a contract for the sale of personal 
property is absolute or conditional, 
the parties as disclosed by the whole contract must 
govern,’® regardless of any language which may have 
The entire transaction must be con- 
sidered and its legal effect ascertained not alone by 
any particular provision but from all the provisions 
A distinction between an ab- 
solute sale and a conditional sale is that a sale is 


been used.®7 


therein contained.®§ 


Wash.—Lahn v. Matzen Woolen 
Mills, 147 Wash. 560, 266 P 697; Low 
v. Colby, 137 Wash. 476, 243 P 18, 247 
P 475; Lundberg v. Kitsap County 
Bank, 79 Wash. 75, 139 P 769. 

W. Va.—Federal System of Bake- 
ries of America vy. Miller, 92 W. Va. 
442, 114 SE 749. 


[a] Conditional sale or contract 
for services.—An owner of a dentist 
office and a dentist entered into an 
agreement whereby the dentist for a 
certain length of time was to manage 
the business, pay all the expenses, pay 
to the owner a certain monthly sum, 
and receive the balance of the receipts 
for his compensation, and in consid- 
eration of the faithful performance of 
the services by the dentist the owner 
agreed to convey to him all the fix- 
tures and the good will of the office 
at the end of that time. It was held 
that the agreement was a conditional 
sale of the office to the dentist, in- 
stead of a contract for his services. 
Tarr ye, Stearman, | 185111. 04.145, Patt 
264 Ill. 110, 105 NE 957]. 


{b] Conditional sale or license.—A 
contract called a license, under which 
title is reseryed until the property is 
paid for, and by its terms the li- 
censee agreed to be responsible for the 
property and to insure it, and undex 
which he gave notes for the price 
which the licensor was authorized to 
declare due and call on any default, is 
a conditional contract of sale. An- 
glo-American Mill Co. v. Dingler, 8 F. 
(2d) 493. 


[ce] Conditional sale or order for 
manufacture.—Where a contract or- 
dered a machine to be shipped, and de- 
livery of the machine followed with 
title retained in the seller, the trans- 
action was a conditional sale with- 
in the Personal Property Law, and not 
an order for the manufacture of a 
machine. Breakstone y. Buffalo Fdy., 
ete., Co., 79 Misc. 496, 141 NYS 159. 
Contracts for manufacture generally 
see Bailments § 9. 


[d] Payment for labor.—A con- 
tract whereby a party was to do cer- 
tain work for another, and have in 
payment therefor certain property, 
which was to remain the property of 
the other party until paid for, evi- 
dences a conditional sale of the prop- 


erty. Clark v. Clement, 75 Vt. 417, 56 
A 94, 
[e] Reservation to grantor, in 


deed of real estate, of the crops to be 
grown thereon, as security for cer- 
tain notes given for the purchase- 
money, is not a.conditional sale of 
such grops. Batchelder v. Jenness, 59 
Vt. 104, 7 A 279. 


{f] Contract of conditional sale 
and conditional contract of sale.—De- 
livery of goods to the purchaser with 
an agreement that before title shall 
pass the purchaser will either pay 
cash, or sign and have accepted a 
draft for the purchase price, no title 
to pass until such terms are fully 
complied with, is not a contract of 


SALES 


the intention of | but absolute.®° 


ment.°? 


conditional sale, but a conditional con- 
tract of sale. “To constitute a condi- 
tional sale, there must be a 
delivery of possession to the purchas- 
er, with the intention of passing im- 
mediate ownership, subject only to 
the reservation of title in the seller, 
as security for the purchase money.” 
Firestone Tire, etc., Co. v. Anderson, 
190 Iowa 439, 442, 180 NW 273. 

[g] Particular contracts held con- 
ditional sales.—In re Craig Lumber 
Co., 269 Fed. 755; Adams v. Askins, 
215 Ala. 632,112 S 199; Smith v. Mont- 
gomery, 209 Ala. 317, 96 S 231; Mc- 
Donnell Motor Hauling Co. v. Morgan 
Constr. Co., 151 Ark. 262, 235 SW 998: 
Bailly v. Loock, 103 Cal. A. 220, 284 P 
235; Katz v. People’s Finance, etc., 
Co. 2 0imNCaln An boe.2S Pe hOoiee Eins 
Wagon Works v. Maloney, 26 Del. 137, 
81 A 502; N. M. Minnix Co. v. Smith, 
etc., Typewriter Co., 33 App. (D. C.) 
357; Wrought Iron Range Co. v. Rich, 
32 Ida. 453, 184 P 627; Miller v. Des 
Moines City R. Co., 196 Iowa 1033, 195 
NW 600; Firestone Tire, etc., Co. v. 
Anderson, 190 Iowa 439, 180 NW 273; 


Toledo Scale Co. v. Gogo, 186 Mich. . 


442, 152 NW 1046, AnnCas1917E 601, 
Kerl v. Smith, 96 Miss. 827, 51 S 3; 
Schlitt v. Cleveland Store Fixture Co., 
22° Ohe Cire Ct Ne Ss. 168: 

{h] Particular contracts held not 
conditional sales.—In re Ulrop-Huff 
Co.,.9 (2d) 922 fatto EF. (2d) 92:41; 
N. M. Minnix Co. v. L. C. Smith, etc., 
Typewriter Co., 33 App. (D. C.) 357; 
Bush v. Kimbrell, 25 Ga. A. 424, 103 
SE 686; Singer Sewing Mach. Co. v. 
Omaha Umbrella Mfg. Co., 83 Nebr. 
619, 119 NW 958; Federal System of 
Bakeries of America v. Miller, 92 W. 
Va. 442, 114 SE 749. 


Sale of motor vehicle see Motor 
Vehicles § 252. 


55. Bailey v. Baker Ice Mach. Co., 
239 US. 268, 36 SCt_ 50, 60 L. ed. 275: 
Van Allen v. Francis, 123 Cal. 474, 56 
P 339; De Saint Germain v. Wind, 3 
Wash. T. 189, 13 P 753. 


56. U. S.—Walter A. Wood Mow- 
ing, etc., Mach. Co. v. Brooke, 30 F. 
Cas. No. 17,980, 2 Sawy. 576. 


Cal.—Perkins v. Mettler, 126 Cal. 
100, 58 P 384; Rodgers v. Bachman, 
109 Cal. 552, 42 P 448; Harter v. Del- 
no, 49 Cal. A. 729, 194 P 300. 


Colo.—Andrews v. Colorado Sav. 
Bank, 20 Colo. 3138, 36 P 902, 46 AmSR 
291. 

Mich.—Luce v. Stott Realty Co., 
201 Mich. 587, 167 NW 869; Holcomb, 
etc., Mfg. Co. v. Catolba, 199 Mich. 
265, 165 NW 941; Atkinson y. Japink, 
186 Mich. 335, 152 NW 1079. 


Okl.—Security Nat. Bank v. Trus- 
con Steel Co., 92 Okl. 81, 218 P 665. 


Wash.—Low v., Colby, 137 Wash. 
476, 248 P 18, 247 P 475. 


See also Motor Vehicles § 252. 


57. Harter v. Delno, 49 Cal. A, 729, 
194 P 300. é 
58. Andrews v. Colorado Sav. 
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/ 


absolute which has been completed, while a condi- 
tional sale is one which takes effect on performance 
of a condition.®® 
to pass the title as well as the possession with a 
mere reservation of a lien, the sale is not conditional 
Where there is an absolute sale and 
delivery of personal property, an agreement by the 
purchaser to pay the seller for the future use of the 
same, or deliver it up on demand, is repugnant to 
the sale, and void, and the receipt of the property 
furnishes no valid consideration for such agree- 
Whether or not a sale is absolute or con- 
ditional is a question for the jury where the evidence 


If the transaction shows an intent 


Bank, 20 Colo. 313, 36 P 902, 46 AmSR 
291. 


59. Whitsett v. Carney, (Tex. Civ. 
A.) 124 SW 443. 

[a] Particular sales held absolute. 
—Yaie Auto. Co. v. Walker, 145 Ark. 
344, 224 SW 632; Rosenberg v. F. J. 
Lewis Mfg. Co., 171 Ill. A. 454; Owen 
v. Keller, 206 Mich. 555, 173 NW 343; 
Schreivogl’ v. J. & M. Electric Co., 206 
App. Div. 537, 201 NYS 596; Sanitary 
Carpet Cleaner v. Reed Mfg. Co., 159 
App. Div. 587, 145 NYS 218, 162 App. 
Div. 924 mem, 146 NYS 1111 mem; 
Harrison v. Williamson, 2 Edw. (N. 
Y.) 430; Jones v. Farmers’ Nat. Bank, 
65, OK). il, 162) Po 68ils swihitseute vs 
Carney, (Tex. Civ. A.) 124 SW 443. . 


[b] Particular sales held condition- 
al.—(1) A contract between R and H, 
reciting that, in consideration of ex- 
tension of credit for shoes sold and 
hereafter to be sold by R to H, the 
said R retains the title to said shoes, 
and providing that H may sell them 
at retail, and that R may at any time 
enter the premises of H and take all 
shoes sold by R, and that H shall bear 
any loss by fire, and in the event of 
the return of the shoes shall pay 
twenty-five per cent. of the invoice 
price, aS liquidated damages to R is 
clearly one of conditional sale. In re 
Rose, 206 Fed. 991.) (2) A sate” of 
personal property under written con- 
tract reserving title to the property in 
the seller until payment or incorpo- 
ration in a certain structure, there 
being no inconsistent provisions in 
the contract of sale or in any instru- 
ment connected therewith, is a condi- 
tional and not an absolute sale. Se- 
curity Nat. Bank yv. Truscon Steel Co., 
92 Okl. 81, 218 P 665. 


[ec] Insertion of a provision in the 
warranty of title clause of a bill of 
sale that the warranty shall not be 
in force until the purchase-price is 
paid in full does not operate to. 
change the character of the instru- 
ment, and convert it into a contract 
of conditional sale. Tagg y. Behring, 
TijPa. Cassis el OMALT S28 


[dad] Parol evidence is not admissi- 
ble to show that a written contract of 
absolute sale was intended to be con- 
ditional. Finnigan v. Shaw, 184 Mass. 
112, 68 NE 35. 


60. U. S.—Black Diamond Coal- 
in Co. v. The H. C. Grady, 87 Fed. 


ata ioe v. Prince, 14 Conn. 


N. Y.—Byam v. Hampton, 57 H 
585, 10 NYS 372. 4 ne 


ai C.—Frick vy. Hilliard, 95 N. Cc. 


Tex.—Montgomery v. Collins, (Civ. 
A.) 32 SW 1067. on) 


Enforcement of lien upon confir- 
mation of contract as absolute sale 
see infra §§ 1352-1356. 


61. Domestic Sewing-Mach. Co. v. 
Anderson, 23 Minn. 57. 


ee ENS eS See SE OP 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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is conflicting.®? 


[§ 1176] D. Validity in General.** 
few jurisdictions®* it has been uniformly held that 
in the absence of fraud®® or some other valid objec- 
tion®® contracts of conditional sale are valid as be- 
Such contracts, it is said, are 
not unconscionable,®® and are not in contravention 
of public policy®® or of the constitutional provision 
against depriving one of his property without due 
The validity of this class of con- 
tract has been recognized and affirmed by the Uni- 


tween the parties.°? 


process of law.7° 
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[5d Cadel 99 


form Conditional Sales Act’! which has been adopted 


Except in a 


62. a. Garrett, 163/tiorari den sub nom. Sands v. Esta- 
Ala. 285, 50 S 323. brook, ey S. 651 mem, a per ay 
Mass. aw o h,| mem, 6 - ed, 631 mem]; 
arr ae SOS ESE Parsons Co. v. U. S. Fidelity, etc., 


ne ee v. Burnes, 83 Mo. 362. 


Mer, ciabites v. Segrist, 3 N. M. 
273. “6 P 20 


Son caer aca v. Sieburg, 2 NYS 


63. As against third persons see 
infra §§ 1229-1238. 


Form and requisites: 
Generally see infra §§ 1178-1189. 
Parties see infra § 1177. 
Subject-matter see infra § 1177. 


64. See cases infra this note. 


[a] In Kentucky conditional sales 
are not recognized. Where a contract 
for the sale of personal property is 
made reserving title in the buyer un- 
til payment of the purchase price, 
the title notwithstanding the reser- 
vation passes to the buyer and that 
the transaction will be treated as a 
sale and a mortgage back to the sell- 
er with a lien for the purchase price. 
Fry v. Theobold, 205 Ky. 146, 265 SW 
498; Montenegro-Riehm Music Co. v. 
Beuris, 160 Ky. 557, 169 SW 986, LRA 
1916C 557; Singer Sewing Mach. Co. 
We Dict loo hy. LO, LOO SV. olka 
Louisville, etc., R. Co. v. Burkhardt, 
154 Ky. 92, 157 SW 18, 46 LRANS 
687; Welch v. National Cash Regis- 
ter Co., 103 Ky. 192, 44 SW 640, 19 
KyL 1857; Baldwin v. Crow, 86 Ky. 
Cie Sw 146, 9 KyL 836; Greer v. 
Church, 13. Bush 430; Johnson v. 

Parker, 4 Bush 149; Barney, ete., 
MicwiiCo, Ve aartet Sw 414, 8 ate 
223. See John Van Range Co. 
Meade, 27 F. (2d) 206. 


{b] In Louisiana the law does not 
recognize contracts of conditional 
sale, and where such contracts are 
entered into, the effeet is to fix title 
in the buyer immediately. Byrd v. 
Cooper, 166 La. 402, 117 S 441; Over- 
land Texarkana Co. Vv. Bickley, 152 
La. 622, 94 S 138; Barber Asphalt 
Pav. Co. v. St. Louis Cypress Co., 121 
La. 152, 46 S 198; American Slicing 
Mach. Co. v. Rothschild, 12 La. A. 
287, 125 S 499; U.S. Slicing Mach. 
Co. v. Joseph, (MLW ONG 451; German 
v. National Cash Register Co., 57 La. 
A. (Orleans) 184. See Sherer-Gillett 
Co. v. Pilsbury, 269 Fed. 595. 


65. Harkness v. Russell, 
S. 663, 7 SCt 51, 30 L. ed. 285; 
Craig Lumber Co., 269 Fed. 


USNS. (Bla 
In re 
Ridbi 


Mizell v. McCaskill, 59 Fla. 322, 51 
S 547. 
66. Essential requisites of con- 


tract: 


Generally see Contracts § 1209 ee seq. 
of absolute sale see supra § 1179. 

£ conditional sale see infra §§ 1178—- 
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67. z08 S.—Harkness v. Russell, 
118 Uc S. 668, 7 SCt-51, 30 L. ed. 285; 
Meyer v. Western Car’ Co; 202) U. S 
1, 26 L. ed. 59; Fosdick v. Schall, 99 
TU. S. 235, 25 L. ed. 339; New Orleans, 
tC ix: Co. v. Mellen, 12 Wall. 362, 
Sluwwed. 4344 . int re (Craig: Lumber 
Co., 269 Fed. 15D; Burroughs Adding 
Mach. Co. v. Dial, 257 Fed. 547; In 
re American Steel Supply Syndicate, 
956 Fed. 876; In re Seward Dredging 
Co., 242 Fed. 225, 155 CCA 65 i[cer- 


Cor, 225 Med. 252 [aff 285, Med. 114, 
148 CCA 608]; Union Trust Co. v. 
Beach Mfg. Co., 225 Fed. 93; In re 
Atlanta News Pub. Co., 160 Fed. 519; 
Holly Mfg. Co. v. New Chester Wa- 
ter Co., 48 Fed. 879 [app dism 145 
U. S. 648 mem, 12 SCt 985 mem, 36 
L. ed. 856 mem]; Wood M., etc., Co. 
v. Brooke, 30 KF. Cas. No. 17,980, 2 
Sawy. 576. 


Ala.—Vinegar Bend Lumber Co. v. 
Soule Steam Feed Works, 182 Ala. 
146, 62 S 279. 


Ariz.—Western States Securities 
Co. v. Mosher, 28 Ariz. 420, 237' P 
192; McArthur Bros. Mercantile Co. 
v. Hagihara, 22 Ariz, 100, 194 P 336, 
ISAM O38. 


Cal.—Vermont Marble Co. v. Brow, 
109 Cal. 236, 41 P 1031, 50 AmSR 37; 
Mohr v. Hanford First’ Nat. Bank, 69 
CATA Tb6. coe ea4sere byron Jack- 
son Iron Works v. Hoge, 49 Cal. A. 
700, 194 P 45; Marker v. Williams, 
39 Cal. A. 674, 179 P 735; Ross v. 
Thomas, 24 Cal. A. 734, 142 P 102. 


Del.—Smith vy. Kemether, 24 Del. 
572, 76 A 482. 


D. C.—Gerber v. Probey, 
392; Wall v. DeMitkiewicz, 
109. 


Fla.—Mizell Live Stock Co. v. J. 
J. McCaskill Co., 59 Fla. 322, 51 S 547. 


Ill.—Murch y. Wright, 46 Ill. 487, 
95 AmD 455; Sherer- Gillett Co. v. 
Long, 236 Ill. A. 162 [aff 318 Ill. 432, 
149 NED 225]; Staver Carriage Co. v. 
Richardson, 203 Ill. A. 620; Emerson 
Piano Co. v.. Maund, 85 Ill. A. 453; 
Hallbeck v. Stewart, 69 Ill. A. 225; 
Peo. v. Kirkpatrick, 69 Ill. A. 207; 
Gilbert v. National Cash Register 


44 App. 
9 App. 


Co. 867 Uk AL 606) [rev Jonjfother 

grounds 176 Ill. 288, 52 NE 22]; Fair- 

banks v. Malloy, 16 Ill. A. 277. 
Ind.—Winchester Wagon Works, 


etc., Co. v. Carman, 109 Ind. 31, 9 NE 
707, 58 AmR 382; Domestic Sewing 
Mach. Co. v. Arthurholtz, 63 Ind. 322; 
Swain v. Schild, 66 Ind. A. 156, 117 


NE 933; ‘Danner v. Mishawaka Wool- 
en Mfg. Co., 28 Ind, A. 536, 63°>NE 
813; Turk v. Carnahan, 25 Ind. A. 


125, 57 NE 729, 81 AmSR 865. 


Iowa.—F. P. Gluck Co. v. Therme, 

a Iowa 201, 134 NW 438; Zacharia 
war Cohen Co., 140 Iowa 682, 119 

Nw 136; Moseley v. Shattuck, 43 
Iowa 540; Bailey v. Harris, 8 Iowa 
331, 74 AmD 312. 

Kan.—Fleck v. Warner, 
492. 

Md.—Dinsmore v. Maag-Wahmann 
Cor, 122) Mid. 177, 892A 399 seit. Cyc. 

Mass.—White v. Solomon, 164 
Mass. 516, 42 NE 104, 30 LRA 5387. 

Mich.—National Cash Register Co. 
v. Dehn, 139 Mich, 406, 102 NW 965. 


Minn.—Keystone Mfg. Co: v. Cas- 
sellius, 74 Minn. 115, 76 NW 1028; 
Minneapolis Harvester Works v. Hal- 


25 Kan. 


'ly, 27 Minn. 495, 8 NW 597. 


Miss.—Burkhalter vy. Mitchell, 107 
Miss. 92, 64 S 967. 
N. J.—Cole v. Berry, 42 N. J. L. 


in many jurisdictions.*? 
not render retention of title by the seller invalid or 
unlawful terms of conditional sales contract unen- 
forceable by him, but merely means that his title is 
not absolute in the sense that he can convey it free 
from, or otherwise deal with it inconsistently with 
the conditional buyer’s rights.74 
the statute itself has been upheld as a legislative dec- 
laration of a reasonable public policy.‘ 


Noncompliance with statutory requirements as con- 


The statute, it is said, does 


So the validity of 


308, 36 AmR 511. 


N. Y.—McEntee v. Scott, 2 Thomps. 
& C. 284; Rathbun v. Waters, 1 NY 
CityCt 36. 


Oh.—Davis v. Parker, 
152, 7 OhNP 382. 


Or.—Wickwire v. Hanson, 288 P 
404; Manley Auto Co. v. Jackson, 115 
Or. 396, 237 P 982; Miles v. Sabin, 90 
Or. 129, 175 P 863; Landigan v. May- 
er, 32 Or. 245, 51 P 649, 67 AmSR 521. 


Pa.—Schmidt v. Bader, 284 Pa. 41, 
130 A 259; Brunswick v. Hoover, 95 
Pa. 508, 40 AmR 674; Powell v. Claw- 
son, 38 Pa. Super. 245; Turner v. 
Smith, 7 Kulp 139. 


R. I.—Lennon vy. L. A. W. Accept- 
re Corporation, 48 R. I. 363, 138 A 


Tenn.—Price v. Jones, 3 Head 84. 


Utah.—Standard Steam Laundry v. 
Dole, 22 Utah 311, 61 P 1103; Lip- 
Dae Ve. Rich, 22.) Utah 96s 6am 


Vt.—Bradley v. Arnold, 16 Vt. 382. 


Wash.—Kohler v. Turner, 84 Wash. 
92S 146nPr 393 


Wyo.—Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2. 


“If a man is willing to -contract 
that he shall be liable for the whole 
value of a chattel before the title 
passes, there is nothing to prevent 
his doing. so, and thereby binding 
himself to pay the whole. sum.” 
White v. Solomon, 164 Mass. 516, 518, 
42 NE 104, 30 LRA 537 [quot Na. 
tional Cash’ Register Co. v. Dehn, 139- 
Mich. 406, 412, 102 NW 965]. 


[a] In the federal courts condi- 
tional sales are upheld and enforced 
unless the local law prevents. Clyde 
Iron Works v. Frerichs, 203 Fed. 637, 
122 CCA 33; Southern Hardware, etc., 
Co. v. Clark, 201 Fed. 1, 119 CCA 339. 


As against third persons see infra 
§§ 1229-1238. 


68. Dinsmore v. Maag-Wahmann 
Co., 122 Md. 177%, 89 A, 399 [cit Cyelk 
Thirlby v. Rainbow, 93 Mich. 164, 53 
NW 159. 


5 OhS&CP 


69. U. S.—Ford Motor Co. v. Ben- 
jamin EF. Boone, Inc., 244 Fed. 335, 
156 CCA 621. 


Cal.—MecConnell v. Reed, 86 Cal. A. 
SOs Olin DOG, 


Iowa.—State v. Kelsey, 
356, 220 NW 324. 


Md.—Dinsmore v. Maag-Wahmann 
Co., 122 Md. 177, 89 A 399, AnnCas 
1916A 1270 [cit Cyc]. 

Mich.—Dewes Brewing Co. v. Mer- 
ritt, 82 Mich. 198, 46 NW 379, 9 LRA 
270. 

Miss.—Burkhalter v. Mitchell, 
Miss. 92, 64 S 967. 


206 Iowa 


107 


70. Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2. 

ala. See 

72. See statutory provisions. 

73. Starr v. Govatos, 33 Del. 66, 
130 A 392. 

74. Stapley Co. v. Rogers, 25 Ariz. 


308, 216 P 1072; 
leigh Transp., etc., Co., 
305, 135 SH 4, 


Underwood v. Ra- 
102 -W. Va. 


~ 
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dition of doing business. Where a 


ditional sale is void because in violation of a statute 
permitting a foreign corporation to do business in 
the state only on certain conditions, and prescribing | ag], 
penalties, other than the invalidity of contracts, for 


doing business without compliance 


tions, it is void in every part,’> and the property in 
the possession of the vendee under it for which he 
has not paid is the property of the vendor.7¢ 


[§ 1177] E. Subject Matter and Parties. 
the case of absolute sales’? al! chattels personal, 
except choses in action and money, including fix- 
tures may be the subject of a conditional sale’ but |) 
labor and materials not applied to and incorporated 
into chattels but into realty are not the subject of a 
And, as in the case of absolute 
sales,®°° there can be no valid conditional sale unless 


conditional sale.7°® 


the property is owned by the party 
75. Dunlop a 156 Fed. 
545, 86 CCA 43 


76. Bennett jade 
Mont. 457, 62 P 780. 


[a] Neither buyer nor one claim- 
ing under him have rights under a 
void contract. Bennett Bros. Co, v. 
Tam, 24 Mont. 457, 62 P 780. 


77. See supra §§ 13-29. 


78. Siegel vy. Rieser, 97 Misc. 6394, 
162 NYS. 391. 


[a] Goods not in. existence.—A 
contract for the sale of goods reserv- 
ing the title in the seller until pay- 
ment-of the price by the purchaser 
is valid, although the goods were not 
in existence so as to be a Subject of 
bargain and sale when the contract 
was made, if their delivery, when 
finally made, was under the agree- 
ment. Benner v. Puffer, 114 Mass. 
376. 


79. Siegel v. Rieser, 97 Misc. 684, 
“162;NYS 391. 


gs0. See supra § 27. 


81. Ferguson vy. Hetherington, 39 
Ark. ~438; Southern Finance Co. v. 
Mercantile Disc. Corp., 80 Ind. A. 436, 
141 NE 250; Parker vy. Payne, 95 
Miss. 375, 48 S 835. 

82. See cases supra note 81. 

[a] Rule applied.—(1) L, who 
owned certain mules, subject to a 
trust deed for one hundred thirty-five 
dollars, on becoming plaintiff's ten- 
ant, desired plaintiff to take up the 
debt on the mules and to advance 
him fifty dollars in cash. Plaintiff 
and L thereupon agreed that L should 
sell the mules to plaintiff for one 
hundred eighty-five dollars, anid that 
plaintiff should immediately resell 
them to L, and reserve the title un- 
til the $185 was repaid. This was 
done by parol, after which L mort- 
gaged the mules by a trust deed for 
supplies for the benefit of another 
It was held that since plaintiff never 
had title to the mules, except mo- 
mentarily, for the purpose of creat- 
ing a conditional sale to L, the trans- 
action was but a verbal mortgage, 
and unsustainable. Parker v. Payne 
95 Miss. 375, 48 S 835. To same ef- 
fect Ferguson v. Hetherington, 39 
Ark. 488. (2) Where owner of ar 
automobile executed a bill of sale tc 
plaintiff, and at the same time ex: 
ecuted a note to plaintiff containing 
a conditional sale contract, provid- 
ing that the car should remain plain- 
tiffs property, and received plain- 
tiff’s check, pursuant to a previou: 
arrangement that plaintiff would ad 
vance 80 per cent. of the wholesale 
price, and plaintiff never had physi 
cal possession, it was held that, con- 
struing the pill of sale and condition 


Mercer, 


Co. v. Tam, 24 


SALES 


contract of con- 


with the econdi- 


As in 


tract.*® 


assuming to sell 


al sale contract together, the relation 
of véndor and vendee was never es- 
tablished, so as to give plaintiff title 
upon which to maintain conversion. 
Southern Finance Co. v. Mercantile 
Discount Corp., 80 Ind. A, 436, 141 
NE 250. 

[b] imitation of rule.—A recent 
Mississippi decision limits the rule 
above stated to cases where the con- 
test is not between the alleged con- 
ditional seller and buyer of the prop- 
erty, but between the alleged seller or 
owner and bona fide creditors of the 
alleged vendee. And it was accord- 
ingly held that as between the im- 
mediate parties to the sale, the lend- 
ers of money with which to buy a 
mule, who took the borrower’s note, 
reciting that it was for a mule, and 
that title was to remain in the lend- 
ers until the note was paid were the 
owners and entitled to possession of 
the mule on default in payment. It 
was said that the parties to the con- 
tract agreed to treat the transaction 
as a ‘conditional sale and that good 
faith and good morals demand that 
the agreement as between the’ par- 
ties should be enforced. Burkhalter 
v. Mitchell, 107 Miss. 92, 64 S 967 
[dist Parker v. Payne, 95 Miss. 375, 
48 S 835]: 

83. See Contracts §§ 43-338. 

84. See supra § 12 et seq. 


85. In re Osborn, 196 Fed. 257, 116 
Se 59. 
U. S—In re Osborn, 196 Fed. 

ast. "116 CCA 59. 

Ida.—Smith v. Harrington, 
155, 238 P 530, 48 ALR 1240. 

Ind.—Kilmer v. Moneyweight Scale 
Co., 36 Ind. A. 568, 76 NE 271. 

N. C.—Brown v. Mitchell, 168 N. 
C. 312, 84 SE 404. . 

Or.—Sheridan First Nat. Bank v. 
Yocom, 96 Or. 488, 189 P 220. 

Utah.—Utah Assoc. of Creditmen 
v. Buller, 57 Utah 270, 194 P 127. 

Wash.—Inland Finance Co, v. In- 
land Motor Car Co., 125 Wash. 301, 
216 P 14. 

87. In re Osborn, 196 Fed. 257, 116 


41 Ida. 


CCA 59; Inland Finance Co. v. In- 
land Motor Car Co., 125 Wash. 301, 
CHI oe AED Ly 


88. .Brown .v. Mitchell, 168 N. C. 
312, 314, 84 SE 404 [cit Cyc]. 

[a] Consideration held sufficient. 
—(1) A contract giving possession 
vnd use of the goods to the buyer 
While title remains in the seller un- 
‘il full payment, affords a sufficient 
‘onsideration for the buyer’s abso- 
‘ute promise to pay the agreed price. 
tilmer v. Moneyweight Scale Co., 
36 Ind. A. 568, 76 NE 271; Sheridan 
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it,8! and apparent momentary ownership for the pur- 
pose of an instantaneous sale will not suffice.®? 


[§ 1178] F. Requisites of Contract—1. In Gener- 

Rules governing the requisites of contracts gen- 
erally,’? and more particularly of contracts of abso- 
lute sales** apply to conditional sales contracts.®® 
Among other things, there must be a mutuality of as- 
sent,®® that is to say, there must be an offer of pur- 
chase or sale on the one part and an acceptance of 
the terms of the purchase or sale on the other part,’? 
and a consideration is necessary to support the con- 


No particular form or words required. Contracts 
of conditional sale need not be expressed in any par- 
ticular words but may take such form as the parties 
choose to give them.*® 
be in the form of chattel mortgages, leases,®! or- 
ders for goods signed by the purchaser®? or signed 


Thus, conditional sales may 


First Nat. Bank v. Yocom, 96 Or. 438, 
189 PB 220 [eit Cye]... €2)- The .pre- 
existing debt created by a sale was 
a sufficient consideration for an 
agreement that the title should re- 
main in the seller. Brown v. Mitch- 
ell, 168 N. C. 312, 314, 84 SE 404 [eit 
Cyc]. (3) In a contract under which 
title is retained by seller, possession 
of property, right to its use, and to 
acquire title thereto.is sufficient con- 
sideration to support buyer’s prom- 
ise to pay agreed price, or any defi- 
ciency remaining upon retaking and 
resale of property, according to con- 
tract, because of default of buyer. 
Smith v. Harrington, 41 Ida. 155, 238 
P 530, 48 ALR 1240. 

89. U.S.—In re Atlanta News Pub. 
Co., 160 Fed. 519. 

Ala.—Piedmont Land, etc., Co. v. 
aOR ero UST OR Motor Co., 12 S$ 


Ark.—Edgewood Distilling Co. v. 
Shannon, 60 Ark. 133, 29 SW 147. 

Cal.—Rodgers v. Bachman, 109 Cal. 
552, 42 P 448. 

Conn.—WNational Cash Register Co. 
v. Lesko, 77 Conn. 276, 58 A 967. 

Del.—Townsend v. Melvin, 21 Del. 
495, 63 A 3380. 

Iowa.—Murray v. McDonald, 203 
Iowa 418, 212 NW 711, 56 ALR 233. 


Kan.—MecManus y. Walters,’ 62 Kan. 
L283 64) Pa sbe. o) 


Me.—Boynton y. Libby, 62 Me. 253. 


Minn.—Scofield v. National El. Co., 
64 Minn. 527, 67 NW 645. 

Miss.—Young v. Salley, 
362, 35 S 571. 

Mont.—Missoula First Nat. Bank v. 
Marlowe, 71 Mont. 461, 230 P 374. 

N. J.—McAusland vy. Rieser, 82 N: 
J. Eq. 614, 90 A 261. 

Okl.—C. Cretors Co. v. McMillian, 
106 Okl. 260, 234 P 189. 

Vt.—Kimball v. |Costa, 76 Vt. 289, 
56 A 1009, 104 AmSR 937, 1 AnnCas 
610. 

Va.—Garrett Vv. 
tor Truck Agency, 
SE : 252: 

Wash.—Lundberg v. Kitsap Coun- 
ty Bank, 79 Wash. 75, 139 P 769. 

90. See Chattel Mortgages §§ 14- 
lig 


91. See Bailments § 6. 


92. Piedmont Land, etc., Co. v. 
Thomson-Houston Motor Co., (Ala.) 
12 S 768; National Cash Register Co. 
v. Lesko, 77 Conn. 276, 58 A 967. 

[a] Thus an order given for the 
purchase of a cash register signed 
and acknowledged by the buyer stat- 
ing the names of the parties to the 


83 Miss. 


International Mo- 
151- Va. 795, 245 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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by both the purchaser and the seller,®* notes,®* re- 
ceipts,®® telegrams,®® trust receipts,®? or written 


memoranda sufficient to satisfy 


frauds,°* subject, of course, to the limitations that 
whatever form the instrument takes, the elements of 
a conditional sale must be evidenced thereby,®® and 
that the instrument must.comply in form with any 
statutory regulations of the subject.t 
[§ 1179] 2. Reservation of Title. 
rights reserved by the seller must be agreed to by 
the buyer in clear and unmistakable terms,” it has 
very generally been held that no express declaration 
of a reservation is necessary to make the contract 
one of conditional sale, but that such reservation 


transaction, the price, etc., and that 
the title was to remain in the seller 
until paid for, amounts to a contract 
of conditional sale. National Cash 
Register Co. v. Lesko, 77 Conn. 276, 
58 A 967. 


93. Sunel v. Riggs, 93 Wash. 314, 
160° P 950. 


94, Ala.—Seymour v. Farquhar, 93 
Ala. 292, 8 S 466. 


Del.—Townsend v. Melvin, 21 Del. 
495,163 <A: 3305, Truax, v. Parvis,. 12 
Del. 330, 32 A 227. 


Me.—Boynton vy. Libby, 62 Me. 253. 


Miss.—Young y. Salley, 838 Miss. 
362, 35 S 571, 


Vt.—Kimball v. Costa, 76 Vt. 289, 
56 A 1009, 104 AmSR 9387. 


[a] Parol evidence to contradict. 
—The purchaser of chattels who 
gives notes for the price, on the backs 
of which is printed an agreement that 
the seller is to retain the title until 
the notes are paid, cannot, after hav- 
ing defaulted in payment, contradict 
the agreement by parol testimony. 
ges v. Farquhar, 93 Ala, 292, 8 

466. 


‘[b] Notes sufficient as conditional 
sale.—(1) Where, after acceptance of 
an offer for sale of a horse, and ex- 
ecution and approval of the notes for 
the purchase money, but before sep- 
aration of the parties or delivery of 
the horse, a provision that it shall 
remain the property of the seller till 
payment of the notes is indorsed on 
the notes and signed by the purchas- 
er at his suggestion, it becomes part 
of the contract of sale. Truax v. 
Parvis, 12 Del. 330, 82 A 227. (2) A 
note is sufficient as a conditional sale 
contract, although the amount is stat- 
ed only in figures in the margin and 
is omitted in the body of the note 
which reads ‘dollars, $50 payable 
August 9, 1902, and $50 every two 
months thereafter until note is paid.” 
Kimball v. Costa, 76 Vt. 289, 56 A 
1009, 104 AmSR 937. 


95. Davison v: Davis, 125 U.S. 90, 
8 SCt 825, 31 L. ed. 635 [aff 20 Fed. 
353] (a receipt given by the payee 
of a promissory note to the promisor 
acknowledging that it was given for 
the purchase of personal property to 
be delivered to the promisor on pay- 
ment of his note). 


96. In re Atlanta News Pub. Co., 
160 Fed. 519 (a telegraphic order for 
shipment of goods ‘‘according to the 
original agreement” which provided 
that title to all goods sold should 
remain in the seller until accepted 
and paid for). 


97. See Chattel Mortgages § 23. 


98. McAusland vy. Rieser, 82 N. J. 
Eq. 614, 90 A 261. 


99. Scofield v. National El. Co., 64 
Minn. 527, 67 NW 645. 


1. Holt v. Knowlton, 86 Me. 456, 
29 A 1113; Boynton v. Libby, 62 Me. 
253; Garrett v. International Motor 
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the statute of 


While the 


Truck Agency, 
252. 

[a] Making and signing as part 
of note.—(1) Under a statute provid- 
ing that ‘no agreement that personal 
property bargained and delivered to 
another, for which a note is given, 
shall remain the property of the 
payee till the note is paid, is valid, 
unless it is made and signed as a 
part of the note; nor when it is so 
made and signed in a note for more 
than thirty dollars, unless it is re- 


151 Va. 795, 145 SE 


corded like mortgages of personal 
property,” a reservation of title must 
be embodied in the note. Holt v. 
Knowlton, 86 Me. 456, 29 A 1113; 


Boynton v. Libby, 62 Me. 253. (2) And 
the taking of a note and at the same 
time a sealed writing containing the 
condition that the property should re- 
main in the seller until the note was 
paid does not amount to a conditional 
sale. Holt v. Knowlton, supra. (3) 
In the absence of any statutory reg- 
ulation of the subject a supplemental 
agreement attached to the note is 
sufficient. Townsend v. Melvin, 21 
Del. 495, 63 A 330. 


[b] Under a statute requiring con- 
ditional sales contracts to be printed 
in not less than ten-point type, a note 
reciting promise to pay stated sum 
on or before certain date to order of 
named corporation, and agreement 
that title to machine for which note 
is given shall not pass from payee 
until note or any judgment thereon 
is paid in full, is not a conditional 
sale contract, but a negotiable instru- 
ment constituting mere promise to 
pay money, and referring to sale as 
mere incident. The note is a nego- 
tiable instrument, and being such, it 
could not well have been within the 
contemplation of the parties that it 
should be regarded otherwise than as 
a mere promise to pay money. Gar- 
rett v. International Motor Truck 
Agency, 151 Va. 795, 145 SH 252. 


2. Sears, etc., Co. v. Higbee, 225 Ill. 
AR LOT: 


3. Ariz.—Blackford v. Neaves, 23 
Ariz. 501, 205 P 587. 


Ga.—Walters v. Americus Jewelry, 
etc., Co., 114 Ga. 564, 40 SE 803. 

Kan.—McManus v. Walters, 62 Kan. 
128, 61 P 686. 


Mass.—Whitwell v. Vincent, 4 Pick. 
449, 16 AmD 3855. 


Minn.—Fishback v. Van Dusen, 33 
Minn. 111, 22 NW 244. 


N. Y.—Hammett v. Linneman, 48 N. 
eS O10 


Tenn.—Harrison v. 
Tenn. Civ. A. 206. 


Wash.—Lundberg v. Kitsap County 
Bank,’ 79 Wash. 75, 139 P 769. 


Wis.—Leach v. Clark, 199 Wis, 292, 
226 SW 308. ' 


“Tt is not necessary that the ven- 
dor should declare the conditions in 
express terms at the time of the de- 


Weinstein, 3 


[55 C.J.] 1201 


may be implied.? It is sufficient that words be used 
which indicate an intention upon the part of the sell- 
er to pass possession only.* It has been held that, at 
least as against creditors and purchasers, the reser- 
vation of title for the purchase money must be made 
contemporaneously with the sale or before delivery 
of possession of the property,® although it has been 
held that the fact that the note given for the price 
antedated the contract is not objectionable if it was 
identified as the one mentioned in the agreement.°® 
[§ 1180] 3. Necessity and Sufficiency of Writing. 
While there is some authority to the contrary,’ it has 
generally been held that in the absence of statute pro- 
viding otherwise a contract of conditional sale need 


livery. It is sufficient if the intent 
of the parties can be infer- 
red from their acts and the circum- 
stances of the case” that it was in- 
tended to be conditional. Fishback v. 
Van Dusen, 33 Minn. 111, 116, 22 NW 
244 [quot McManus vy. Walters, 62 
Kan. 128, 61 P 686]. 


[a] Rule applied.—(1) An instru- 
ment acknowledging receipt of the 
first payment on mili property and 
reciting the amount of the full pur- 
chase price, and providing for a 
change of possession and time for 
payment of installments evidenced by 
promissory notes, without specifying 
when the title was to pass, implies a 
reservation of the title until the’ notes 
are paid in full, and must be held to 
be intended as a conditional sales 
contract, where it further provided 
for forfeiture of all payments made in 
case of failure to pay the installments 
when due, and also for forfeiture of 
a dry kiln, if built by the purchasers, 
who agreed to keep the mill insured 
until the full price was paid; and all 
of the parties, except one of the 
grantees, seemed to have construed it 
asa conditional sales contract. Lund- 
berg v. Kitsap County Bank, 79 Wash. 
75,189" P7769. « (2). Written=contract 
for sale of brick-manufacturing plant 
and personal property used in manu- 
facturing brick, providing that pur- 
chaser should pay price in specified 
annual installments as full purchase 
price of land and personal property, 
and that vendor should deliver deed 
of “premises” when half of purchase 
price was paid, and that on purchas- 
er’s default in any of conditions of 
contract vendor should have right to 
immediate possession, is a condition- 
al sale contract. As to the personalty 
this reservation is equivalent to an 
express reservation of title. Leach 
v. Clark, 199 Wis. 292, 226 NW 308. 


{b] Language not authorizing im- 
plication.—A written order for the 
purchase of books containing the 
statement that the books are to be 
the property of the purchaser when 
paid for in full must be regarded sim- 
ply as a contract for the sale of the 
books on credit. Sears v. Higbee, 225 
TI Ant 9i7 


4 Harrison v. Weinstein, 3 Tenn. 
Civ. A. 206. 


5. Hyer v. Smith, 48 W. Va. 550, 
37 SE 632. See also as supporting 
this view Caraway v. Wallace, 2 Ala. 
542. 


6 Staunton v. Smith, 22 Del. 193, 
65 A 593. 


to Elelin” Va Dumars: 3) Cale 454 
(where there is no reservation of title 
in writing and a delivery of the goods 
the sale will be regarded as absolute). 


[a] In Texas reservations of title 
are regarded as chattel mortgages and 
consequently invalid unless in writ- 
ing. Hastings v. Kellogg, (Civ. <A.) 
36 SW 821; Harrold v. Barwise, 10 
Tex. Civ. A. 138, 30 SW 498. 
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not be in writing but may rest wholly in parol® if 
otherwise valid under the statute of frauds,® and 
that a parol contract is good even as against subse- 
quent. innocent. purchasers without notice of the 
But in most jurisdictions, as 
is elsewhere shown,!! statutes have been enacted 
requiring the filing or registration of conditional 
sales contracts in order to protect third persons, such 
as bona fide purchasers without notice, creditors, 
mortgagees, and the like, thus making it necessary 
to the validity of conditional sales contracts so far 
as these persons are concerned that they should be 
in writing,'? although it has been very generally 
held that these statutes do not require conditional 
sales to be in writing in order to be valid as between 


reservation of title.1° 


the parties.1? 


As regards sufficiency of the writing, it has been 
held that the requirement of a written contract 1s 


8. U.S.—In re Farmers’ Dairy As- 
soc., 234 Fed. 118 [aff sub nom. Shook 
v. Levi, 240 Fed. 121, 153 CCA 157]; 
Meier, etc., Co. v. Sabin, 214 Fed. 231, 
130 CCA 605; Blackwell v. Walker, 
5 Fed. 419, 2 McCrary 33. 


Ark.—Home F. Ins. Co. v. Wray, 
177 Ark. 455, 6 SW (2d) 546; Estes 
v. Lamb, 149 Ark. 369, 233 SW 99; 
Jones v. Bank of Commerce, 131 Ark. 
362, 199 SW 1038. 


Ind.—Sims v. Wilson, 47 Ind. 226. 
Mich.—Fifield v. Elmer, 25 Mich. 
48, 


Miss.—Parker v. 95 Miss. 


375, 48 S 835. 


N. C.—Brown v. Mitchell, 168 N. C. 
312, 84 SH 404. 


Va.—Newcomb v. Guthrie, 145 Va. 
627, 632, 134 SE 585; McComb v. Don- 
ald; 82 Va. 908, 5 SEH 558;. Old Do- 
minion SS. Co. v. Burckhardt, 31 
Gratt. (72 Va.) 664. 


“At.common law a parol, or unre- 
corded written, contract for the sale 
of chattels on condition that the title 
should not pass to the vendee until 
the purchase money was fully paid, 
where possession was delivered to the 
vendee, was valid, as against creditors 
of and purchasers from the vendee, 
with or without notice.’”’ Newcomb vy. 
Guthrie, supra. 


9. Meier, etc., Co. v. Sabin, 214 Fed. 
231, 130 CCA 605. 


10. Home F. Ins. Co. v. Wray, 177 
Ark. 455, 6 SW (2d) 546. 


Payne, 


11. See infra § 1239. 
12. U. S.—Elliotte ‘v. National 
Cash Register Co., 16 F. (2d) 464; 


In re Atlanta News Pub. Co., 160 Fed. 
519; In re Gosch, 121 Fed. 602; New 
York Cent. Trust Co. v. Marietta, etc., 
R. Co., 48 Fed. 868, 1 CCA 1338. 


Ala.—Louisville, ete., R. Co. v. Mil- 
ler, 209 Ala. 378, 96 S 322. 


Conn.—Boston Furniture Co. v. 
Thoms, 78 Conn. 2738, 61 A 949; -Na- 
tional Cash Register Co. v. Lesko, 77 
Conn. 276, 58 A 967. 


Ga.—Flemming v. Drake, 163 Ga, 
872, 1387 SE 268; Farmers’ Bank y. 
Avery, 145 Ga. 449, 89 SEH 409; Mc- 
Natt v. Clarke, 143 Ga. 159, 84 SE 447; 
Rowe v. Spencer, 140 Ga. 540, 79 SE 
144, 47 LRANS 561; Penland vy. 
Cathey, 110 Ga. 431, 35 SE 659; Wheel- 
er v. Bank, 105 Ga. 57, 31 SE 48; 
Harp v..Patapsco Guano Co., 99 Ga. 
752,27 SE 181; Rhode Island Locomo- 
tive Works v. Empire Lumber Co., 91 
Ga. 639, 17 SE 1012; Mann, v. Thomp- 
son, 86 Ga. 347, 12 SE 746; Cohen v. 
Candler, 79 Ga. 427, 7 SE 160; Mor- 
ris v. Walker Bros. Co., 29 Ga. A. 476, 
116 SE 201. 
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satisfied where the conditions were printed on the 
back of the contract in slightly smaller type than 
that which appeared on its face in the absence of 
fraud, mistake, duress, or deception.* 

Parol alteration of written contract. 
contracts are required to be in writing, parol altera- 
tions thereof are not binding on third parties.’ And 
even where such contracts are not required to be in 
writing, if absolute title is conveyed by bill of sale 
and possession of the property surrendered to the 
buyer, the seller will not be permitted to show that 
there was a parol agreement by which title should 
not pass until the purchase money was paid.'® 

[§ 1181] 4. Description of Property—a. Neces- 
sity. As in the ease of absolute sales,1* and chattel 


Where such 


mortgages!® a description of the property which 


Iowa.—American Laundry Mach. 
Co. v. Everybody’s Laundry, 185 Iowa 
760, 171 NW 161; Wright v. Barnara, 
89 Iowa 166, 56 NW 424. 

Me.—Boynton v. Libby, 62 Me. 253. 

Mass.—Lee v. Gorham, 165 Mass. 
130, 42 NE 556. 

Mo.—Mansur-Tebbetts Impl. Co. v. 
Price, 81 Mo. A. 243; Eidson v. Hedg- 
er, 38 Mo, (A. 52. 

Nebr.—Racine-Sattley Co. v. Han- 
sen, 84 Nebr. 525, 121 NW 573; Johus 
v. Reed, 77 Nebr. 492, 109 NW 738. 

N. J.—McAusland v. Rieser, 82 N. 
J. Hq. 614, 90 A 261. 

Okl.—Tague v. Guaranty State 
Bank, 82 Okl. 197, 202 P 510. 

S. C.—Herring v. Cannon, 21 S. C. 
212, 53 AmR 661. 

Tenn.—Kenner v. Peters, 141 Tenn. 
55, 206 SW 188. 


Va.—Klingstein v. Vaughan, 149 
Va. 147, 140 SE 275. 
Wash.—Gaffney v. O’Leary, 155 


Wash. 171, 283 P 1091 [quot Cyc]. 


Wis.—Rawson Mfg. Co. v. Richards, 
69 Wis. 643, 35 NW 40. 


[a] Rule applied.—Under an oral 
contract, the owner of a horse deliv- 
ered him on condition that the other 
parties might acquire the title to him 
by the payment of the price agreed 
on; but they had not said that they 
would purchase the horse, and were 
under no obligation to do so. The 
owner knew that they desired to ex- 
change the horse for other property. 
It was held that the transaction was 
a conditional sale, within the meaning 
of Code § 1922 which provides that no 
sale wherein the transfer of title of 
personal property is made to depend 
on any condition shall be valid against 
a purchaser of the vendee’in actual 
possession, without notice, unless the 
contract is in writing, acknowledged 
and recorded. Wright v. Barnard, 89 
Iowa 166, 56 NW 424. 


[b] Execution of contract at time 
of sale.—(1) By express provision of 
statute in Tennessee (Shannon Code 
§ 3670a), conditional sales are invalid 
unless evidenced by written memo- 
randum “executed at the time of the 
sale.” Burroughs Adding Mach. Co. 
v. Robertson, 9 F. (2d) 619. (2) And 
in construing this statute, it has been 
held that a conditional sale is invalid 
where the seller inserted the serial 
number of the machine sold in the 
purchaser’s order and note previously 
executed. FElliotte v. National Cash 
Register Co., 16 F. (2d) 464. 


[ec] Chattels within statute.—St. 
(1884) ¢ 3138, providing that all con- 
tracts for conditional sales of “fur- 


is the subject of the conditional sale is essential.1° A 
seeming limitation of this rule is that where an ani- 


niture or other household effects” 
shall be in writing, and that a copy 
of the contract shall be furnished to 
the buyer, applies to a sale of a piano. 
Lee v. Gorham, 165 Mass. 130, 42 NE 
556. 


13. Ala.—Gaston v. McDonald, 220 
Ala. 155, 124 S 208; Commercial Inv. 
Trust v. East; 216 Ala.1626, 1175S 2605 
Adams v. Askins, 215 Ala. 632, 112 S 
199; Louisville, ete., R. Co. v. Miller, 
209 Ala. 378, 96 S 322. 


Ariz.—Blackford v. Neaves, 23 Ariz. 
501,205 PP 587. 


Ga.—Flemming v. Drake, 
872, 137 SE 268. 


Iowa.—American Laundry Mach. 
Co. v. Everybody’s Laundry Co., 185 
Iowa 760, 171 NW 161. 


N. “Y.—Alexander v. Kellner; 
App. Div. 809, 116 NYS 98. 


N. C.—Butts v. Screws, 95 N. C. 215. 


Compare Burroughs Adding Mach. 
Co. v. Robertson, 9 F. (2d) 619 (where 
it was held, under a statute of Ten- 
nessee providing that conditional 
sales of personal property shall be in- 
valid unless evidenced by written con- 
tract or memorandum “executed at 
the time of the sale,’ that a contract 
of conditional sale not so evidenced is 
invalid as between the seller and trus- 
tee in bankruptcy of the purchaser). 

14. Union» Mach., “ete, Comerve 
Thompson, 98 Wash. 119, 167 P 95. 

15. McNatt v. Clarke, 143 Ga. 159, 
84 SE 447, 

16. Ferguson vy. Hethrington, 39 
Ark. 438; Ryder v. Cooley, 58 Conn. 
367, 20 A 470. 


163 Ga. 
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17. See supra § 148. See also su- 
pra § 179. 
18. See Chattel Mortgages § 177. 


And see Stoll v. Schneider, 158 Tenn. 
341, 18 SW (2d) 325 (rule as to de- 
scription applies alike to chattel 
mortgage or conditional sale). 


19. U.S.—Burroughs Adding Mach. 
Co. v. Robertson, 9 F. (2d) 619; Tilton 
Vv. Ef. IM. Wiade: Mres Cole. iced) 
358; In re Thaler, 1 F. (2d) 461. 


Ga,—A. S. Thomas Furniture Co. v. 
T. & C. Furniture Co., 120 Ga. 879, 48 
Sk 333; Stevens Hardware Cu. vy. 
Byromville Bank, 34 Ga. A. 268, 12y 
SE 172; Shearer v. Housch, 32 Ga. A. 
663, 124 SE 356. 

Me.—Pinkham v. Commercial Ac- 
ceptance Corp., 128 Me. 139, 145 A 900. 

Tenn.—Owen vy. George Cole Motor 
Co., 155 Tenn. 250, 292 SW 1; Kenner 
v. Peters, 141 Tenn. 55, 206 SW 188. 

Va.—National Cash Register Co. v. 
Burrow, 110 Va. 785, 67 SE 370; Mon- 
arch Laundry Co. v. Westbrook, 109 
Va. 382, 68 SE 1070. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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mal is sold on condition that it shall remain the sell- 
er’s property until the payment of the price, its in- 
crease accruing before the performance of the con- 
dition also belongs to the seller, and it is not neces- 
sary, to protect the title to such increase, as against 
a bona fide purchaser, that it should be named in 


the contract.2° 


[§ 1182] b. Requisites and Sufficiency. No par- 
ticular method of description is necessary.”? Nor is 
it necessary that such a description be given as will 
identify the property without the aid of parol evi- 
While it is sufficient if the description 


dence.?? 
Wash.—MacCallum-Donahoe Fi- 
nance Co. v. Warren, 122 Wash. 176, 


210 P 368. 


[a] Property included.—Where a 
eontract of sale of a livery outfit pro- 
viding that the title to the property 
should remain in the seller until fully 
paid for, also provided that the pur- 
chaser should, ‘fon going into posses- 
sion of said livery, furnish for use 
thereof four horses, which shall be- 
come a part of said livery and a part 
of this contract,’ the horses so fur’ 
nished were not included in the sale. 
Qualy v. Johnson, 80 Minn. 408, 838 
NW 393. 


20. Clark v. Hayward, 51 Vt. 14. 


21. piaeas vu Cloud,” 102 INP od. es 
181, 130 A 56 

ea See Oil Tank, etc., 
Conv. Pentress) °33. BH: (20) < 730; 65, 
ALR 740. 

Ga.—Clark v. Dodson Printers Sup- 
Diy sCor,213i iGaa 324, 7340S) 5803) A. 8: 
Thomas Furniture Co. v. T. & C, Fur- 
niture Co., 120 Ga. 879, 48 SE 333; 
Van Dyke v. White, 33 Ga. A. 627, 
127 SE 617; Gatlin v. Matthews, 16 
Ga. A. 645, 85 SE 953. 


Iowa.—Kammeier v. Chauvet, 186 
Iowa 958, 171 NW 165. 
Miss.~-Young y. Salley, 83 Miss. 


362, 35 S 571. 


N. J.—Huber v. Cloud, 102 N. J. 
L. 181, 130 A 562. 


N. C.—Twin City Motor Co. v. Rou- 
zer Motor Co., 197 N. C. 371, 148 SE 
461. 

Vt.—Rogers v. Whitney, 91 Vt. 79, 
99 A 419, 420. 


Wash.—Diamond Iron Works v. 
Werley, 135 Wash. 228, 237 P 318; 
MacCallum-Donahoe Finance iConmeava 
Warren, 122 Wash. 176, 210 P 368 [cit 
Cyc]. 

“These liens stand like chattel 
mortgages, concerning which the rule 
is that the description will be suffi- 
cient if it points out the property 
with such degree of certainty as will 
enable a third person by its aid, to- 
gether with the aid of such inquiries, 
as the instrument itself suggests, to 
identify it.” Rogers v. Whitney, 91 
Vt. 79, 99 A 419, 420. 


[a] Rule that description may be 
aided by parol has no application, 
where record instrument relied on as 
conditional sale does not designate 
or refer to particular property sold 
and delivered, but consists of execu- 
tory offer to purchase machine which 
manufacturer might thereafter se- 
lect and furnish on his acceptance 
of offer to buy. Stevens Hardware 
Co. v. Byromville Bank, 34 Ga. A. 
268, 269, 129 SE 172 (“The fact that 
parol evidence can be offered in aid 
of the description for the purpose 
of explaining the instrument by 
showing what particular property 
the parties had in mind, and was re- 
ferred to by the instrument, dges 
not mean, where the instrument 
shows on its face that the parties 
did not have any particular proper- 
ty in mind, and consequently the in- 
strument does not purport to de- 
scribe, specify, or even refer to any, 
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contained in the instrument suggests inquiries by 
means of which, if pursued, the property which is 
the subject of the sale will be disclosed,?* 
of particularity of description is necessary and a less 
degree of certainty will not suffice.?# 
of other property which the conditional sale con- 


this degree 


Nonexistence 


tract might cover may render valid a description oth- 


that parol evidence can be used of 
and by itself to particularize such 
property as might afterwards have 
been selected and become the sub- 
ject-matter of a sale’’). 

23. U. S.—Tokheim Oil Tank, etc., 
Co. v. Fentress, 33 F. (2d) 730. 

Ga.—Stevens Hardware Co. v. By- 
romville Bank, 34 Ga. A. 268, 129 SE 
172; Van Dyke vy. White, 33 Ga. A. 
627, 127 SE 617. 

Iowa.—Kammeier v. Chauvet, 
Iowa 958, 171 NW 165. 


N. J.—Huber v. Cloud, 102 N. J. 
Es 84, 1S0 As 562, 


Wash.—Diamond 


186 


Iron Works v. 


Werley, 135 Wash. 228, 1237 P 318; 
Bornstein vy. Allen, 127 Wash. 314, 
220 P 801; MacCallum-Donahoe Fi- 


nance Co. vy. Warren, 122 Wash. 176, 
210 P 368 [cit Cyc]; Wittler-Corbin 
Mach. Co. v. Martin, 53 Wash. 65, 
101 P 494; Wittler-Corbin Mach. Co. 
v. Martin, 47 Wash. 123, 91 P 629. 


[a] As otherwise expressed, (1) 
the description will be sufficient if 
it would enable a stranger to identi- 
fy the property aided by proper in- 
quiry, such as the instrument itself 
indicates and directs. Tilton v. H. 
M. Wade Mfg. Co., 2 F. (2d) 358; 
Kammeier v. Chauvet, 186 Iowa 958, 


Ii NW 216535) Go A. Crancer: Co; oy; 
Cooper, 98 Nebr. 153, 152 NW _ 304. 
(2) “It is enough if the description 


is sufficiently definite to suggest such 
inquiry as would enable a person 
examining the record to locate and 
identify the property.’”’ Kammeier v. 
Chauvet, 186 Iowa 958, 961, 171 NW 
165. (3) “The general rule is that 
a description, assisted by external 
evidence that does not add to or con- 
tradict the terms of the contract, 
which will enable a third party to 
identify the property, is sufficient.” 
National Cash Register Co, v. Marks, 


13 F. (2d) 628, 629. 
[b] Reason for rule.—This de- 
seription has been held _ sufficient 


“under the maxim id certum est quod 
certum reddi potest, and from neces- 
sity—it being many times impossi- 
ble to set out such a description of 
the thing conveyed, as would in it- 
self be absolutely certain and com- 
plete.” Twin City Motor Co. v. Rou- 
zer Motor Co., 197 N. C. 371, 148 SE 
461, 463. 


24. Twin City Motor Co. v. Rou- 
zer Motor Co., 197 N. C. 371, 148 SE 
461; National Cash Register Co. v. 
Norfolk City Realty Co., 110 Va. 791, 
67 SE 372; National Cash Register 
Co. v. Burrow, 110 Va. 785, 67 SE 370; 
Monarch Laundry Co. v. Westbrook, 
109 Va. 382, 63 SE 1070. 


[a] As otherwise expressed, al- 
though it is not necessary that a 
conditional sale contract should “set 
forth a description of the property 
conveyed with such certainty that it 
may be identified by the terms of 
instrument alone, and without the 
aid of evidence aliunde to fit the de- 
scription to thing, still it is neces- 
sary that it should furnish some de- 
scription of property accompanied 
with such certainty as will enable 
third parties,’ aided by inquiries 


erwise too indefinite.?° 
ciples,?° decisions are set out in the notes in which 
the descriptions in conditional 
held sufficient?” as well as decisions in which such 


Within the foregoing prin- 


sales contracts were 


Wwiniehiyer. i 
gests, to identify it.” 
tor Co. v. Rouzer Motor Co., 
371, 378, 148 SE 461. 


[the contract] itself sug- 
Twin City Mo- 
LOIN es 


25. Twin City Motor Co. v. Rou- 
rhe Motor '€o., "19 7UN G@, 23s, A4ASe Sis 

26. See supra text and notes 21- 

27. See cases infra this note. 

[a] Animals.—(1) “Ror dark 
brown gelding, 22 load 25, No. 958, 
six years old, weigh 1300, star, this 


day conditionally sold and delivered 
by Johnson and Fifield Co. to Bar- 
ney Levett.” Rogers v. Whitney, 91 
Vt. 79, 99 A 419. (2) “One iron gray 
mare mule, seven years old.” Wil- 
liams Wagon Works v. Small, 19 Ga. 
A. 600, 91 SE 920. (3) “One sorrel 
horse six years old, and one sorrel 
horse seven years old.” Beaty v. 


Sears, 132 Ga. 516, 64 SH 321. (4) 
“17 head of mules, the same being 
purchased from the said H. Jen- 


kins estate.” Smith v. Simmons, 35 
Ga. A. 427, 133 SE 312. (5) Descrip- 
tions of cows sold for dairy purposes 
is not defective for failure to give 
marks and brands as required by 
statute in the case of animals sold 
for slaughter. This statute is pri- 
marily for the regulation of cattle 
slaughterers and sellers of meat. 
Pasqual v. De Vries, 101 Cal. A. 479, 
281 P1057. 


[b] Cash register.—A description 
of a cash register as “No. 903 (3) 
X-E, mahogany finish, denomination 
keys, standard, for use on any coun- 
ter,” is sufficient although omitting 
the serial number carried by the reg- 
ister and other identifying features. 
National Cash Register Co. v. Marks, 
13 F. (2d) 628 [dist Burroughs Add- 
ing Mach. Co. v. Robertson, 9 F. (2d) 
619 (where a Similar description was 
held insufficient on the ground that 
the federal court in that case was 
bound by the construction of the 
statute under which it was decided 
by decisions of the state court [a 
consideration having no application 
to the instant case])] 

[ec] Dairy equipment.—Descrip- 
tion of dairy equipment by listing 
items and providing for shipment to 
certain place, sufficiently described 
property (Rev. St. [1919] § 2284). 


Kennedy, etc., Co. v. Hassen, (Mo. 
US ISI WECZa) iP T1L2e 
[dad] Engine.—‘‘1 30-horse power 


stationary, side crank, slide valve en- 
gine, complete with ’all fittings, in- 
cluding governor and throttle, band 
wheels, lubricator, oil cups, and all 
steam connections,” was sufficient to 
give constructive notice of the sell- 
er’s title. Wittler-Corbin' Mach. Co. 
v. Martin, 47 Wash. 123,.91 P 629. 


[e] Gas ranges.—Where a condi- 
tional sale contract described goods 
as “twenty-six (26) ranges as had 
#822,” and a filed instrument pur- 
porting to be a copy of such contract 
described the goods as “26 #822 A. 
B. gas ranges,” the variance was un- 
substantial and the description suffi- 
cient. Crown v. Regna Constr. Co., 
104 N. J. Eq. 469, 146 A 346. 


[f{] Machinery.—‘‘The following 
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descriptions were held insufficient.?* 

Question for court or jury. Whether the deserip- 
tion of property is sufficient is a question of law for 
the court, and it is error to submit the question to 


the jury.?°® 
Who may object. 


in a conditional sales eontract.°° 


machinery sold to the undersigned 
by Continental Gin Company, viz.: 3 
70-saw R. H. Winship plain gins; 3 
70-saw class C feeders; 1 210-saw 
condenser with support and, flues; 1 
20-saw lint flue; 1 30-inch cylinder 
D. B. steam power press with trans- 
fer and feedings; 1 10-inch class C 
elevator as per contract; shafting, 
pulleys, and bélting as per contract” 
was sufficient to afford record no- 
tice to third persons of the fact that 
title was in the seller, it also ap- 
pearing that, following the contract 
of sale, the vendees took possession 
of the property, and that it remained 
in their hands and was operated by 
them for an entire ginning season. 
Empire Cotton Oil Co. v. Continental 
Gin.Go., 21 Ga. A».16,093 ‘SE .525- Gt 
not being necessary to state the lo- 
cality of the machinery or upon whose 
land it is located, or to specify the 
county of residence of the maker). 

[g] Motor vehicles.—(1) ‘‘A Nash 
roadster.” Commercial Credit Co. v. 
National Credit Co., 143 Wash. 253, 
255 P 104 (as between the parties). 
(2) “One Ford automobile,’ de- 
scribed as purchased on a certain 


day. Roddenberry v. Fouche, 25 Ga. 
A. 148, 102 SE 869. But see infra 
note 723) [dad] <3). (3) “4One: (Sere 
coupe No. ———— Model T (hereafter 
called ‘car’).”’ Twin City Motor Co. 
v. Rouzer Motor Co., 197 N. C. 371, 
148 SE 461. (4) “Truck” “received 


of the White Company of Cleveland, 
Ohio, and having a usual place of 
business at Atlanta,’ and more par- 


ticularly identified as ‘model 15, 
chassis No. 10477.” Wan, -Dyke v. 
White, 33 Ga. A. 627, 127 SE 617. 


(5) In replevin to recover an auto- 
mobile from parties who purchased 
it from plaintiff's vendee, to whom 
it was sold under a duly recorded 
conditional sale contract containing 
the same general description as that 
in the contract under which defend- 
ants purchased it less than a month 
after plaintiff's contract was _ filed, 
except as to the car number, which 
by a stenographic error was errone- 
ously given as 2476 instead of 2470 
in plaintiff's contract, where there 
was no evidence that any car with 
the same motor number was in the 
possession of plaintiff's vendee prior 
to plaintiff’s delivery of the car to 
him, or that such number had been 
changed. MacCallum-Donahoe  Fi- 
nance Co. v. Warren, 122 Wash. 176, 
210, 368. 


{[h] Pianos.—‘‘One Wellington 
style A, mahogany, No. 109615.” Ca- 
ble Co. v. McElhoe, 58 Ind. A. 637, 
108 NE 790. 

{i] Typewriter.—Where the _ de- 


seription of a typewriter in a title 
note reserving title to the seller un- 
til payment of the price, corresponds 
with the machine sold except as to 
its individual number, and the buy- 
er had no other machine to which 
the description could apply, and all 
other descriptive statements in the 
note applied to the machine in ques- 
tion, and it is admitted that the ma- 
chine sold is the same as was intend- 
ed to be covered by the note, the de- 
seription will not be held insuffi- 
cient. Smith Premier Typewriter 
Co. v. Grace, 28 Okl. 844, 115 P 1019. 


[i] Other descriptions held suffi- 


No one but creditors having a 
lien on property, or subsequent purchasers without 
notice, can object to the insufficiency of description 


SALES 


[§§ 1182-1183 


[§ 1183] 5. Execution?'—a. Signatures—(1) In 


General. 


Statutes of many jurisdictions which vary 
in their provisions require the signing of contracts 
of conditional sale in order to be valid as against 


persons therein designated.*” Where the statute re- 


cient.—(1) “Machinery as per plans 
and specifications submitted here- 
with,” although no plans or specifi- 
cations were attached to the copy 
filed, where such plans were attached 
to duplicates in the possession of 
each party, and inquiry would have 


disclosed the identity of the prop- 
erty. Diamond Iron Works v. Wer- 
ley, 1835 Wash. 228, 287 P 313. (2) 
“Received of Dodson Printers’ Sup- 


ply Company (Incorporated) of At- 
lanta, Georgia, under terms below 
stated, the following described ma- 
chinery and personal property, to 
wit: three hand carbonaters and 
fixtures ... four delivery-wagons, 
two mules, stocks of extracts, stop- 
pers, and all other merchandise used 
in or connected with the bottling 
business now carried on by me at 
248 Marietta St., in the City of At- 
lanta, Ga.’?’ Clark v. Dodson Print- 
ers’ Supply Co., 137 Ga. 324, 73 SE 
580. 


28. See cases infra this note. 


{a] Adding machine.—Conditional 
sales contract describing article as 
Burroughs adding machine, with 
stand, secondhand, style 646-B, which 
would have covered other machines, 
is too indefinite. Burroughs Adding 
Mach. Co. v. Robertson, 9 F. (2d) 619. 


[b] Goods severable from realty. 
—A filed conditional sale contract of 
goods severable from the realty re- 
ferring to goods furnished thereun- 
der, reciting, “Shipped to Regna Con- 
struction Co., Mt. Vernon Street, 
Ridgefield Park, N. J.,’”’ does not com- 


ply with a statutory requisite of 
“Driefly describing the realty.” 
Crown v. Regna Constr. Co., 104 N 


J. Iq. 469, 146 A 346. 


[ec] Description of oil tanks and 
pumps sold by reference to their ca- 
pacity and cut number in _ seller’s 
catalog, and as being green in color, 
with “decals,” thereby referring to 
a metal device to be attached to 
pumps bearing buyer’s trade mark 
and name, is insufficient, for failure 
to refer to serial number placed on 
each article by manufacturer and be- 
cause pumps were delivered to buy- 


er without decals and none was ap- 
plied. Tokheim Oil Tank, etc., Co. 
v. Fentress, 33 F. (2d) 730. 


[d] Motor vehicles.—(1) One au- 
tomobile, “motor No. 7 W. 8225, seri- 
al No. 1504,’ was not constructive 
notice of retention of title to one 
automobile, ‘‘motor No, 82225, serial 
No. 1504,” in absence of evidence oth- 
erwise indicating that descriptions 
applied to same car, and where only 
method of distinguishing automo- 
biles was by motor and serial num- 
bers. Shearer v. Housch, 32 Ga. A. 
668, 124 SH 356. (2) “One Chalmers 
6 Cye, ear,” and “it is further agreed 
that the title of said shall re- 
main in seller,’’ as being insufficient 
to identify the property. Kenner vy. 
Peters, 141 Tenn. 55, 206 SW 188. 
(3) “One five-passenger Ford touring 
ear.” Ellis v. Lynch, 28 Ga. A. 529, 
112 SE 151. But see supra note 27 
[ge] (2). (4) Where the conditional 
sales contract contained wrong serial 
number of the automobile, no condi- 
tional sale was effected. Pinkham vy. 
Commercial Acceptance Corp., 128 
Me. 139, 145 A 900. 


quires the contract to be signed by both the seller 
and buyer,*® a signing by the buyer alone is insuffi- 
cient to give the contract validity as against the per- 


[e] Shafting.—‘‘This agreement 
further contemplates furnishing the 
additional shafting, piping, etc. as 
may be required to complete the said 
plant as to the motive power of 
same,’ is not sufficiently definite to 
enable a stranger to identify such 
shafting, etc., and, although record- 
ed, is invalid as against a subsequent 
purchaser _or mortgagee. Monarch 
Laundry vs Westbrook, 109 Va. 382, 
63 SE 1070. . 


{f] Other descriptions held in- 
sufficient.—(1) Written order, de- 
scribing property as ‘1-512-Warren 
Counter,” is insufficient, where evi- 
dence showed that “512” was style 
number, and did not designate any 
definite counter, and that counters of 
that style were identified by serial 
numbers. In re Hartley, 29 F. (2d) 
916. (2) A contract for the sale of 
specific personal property, reserving 
title thereto, which further provides 
for furnishing such “additional 
shafting, piping, connections, etc., as 
may be required to complete the said 
plant as to the motive power of the 
same,” is too vague and indefinite in 
its description of the additional 
shafting, etc., to be supplied, to en- 
able a stranger to identify the prop- 
erty with any degree of accuracy, 
and hence the title sought to be re- 
served cannot be protected as against 
a subsequent purchaser for value and 
without other notice thereof. Mon- 
arch, Laundry v. Westbrook, 109 Va. 
382, 63 SE 1070. 


29. MacCallum-Donahoe Finance 
Co. v. Warren, 122 Wash. 176, 210 P 
368. Compare G. A. Crancer Co. v. 
Cooper, 100 Nebr. 335, 160 NW 92 
(whether description, together with 
inquiries suggested by contract, 
would enable third persons to iden- 
tify property, is ordinarily for the 
jury; but, where only one conclusion 
can reasonably be drawn, it is for 
the court). 


30. International Harvester Co. v. 
Poduska, (Iowa) 232 NW 67. 


31. As condition of filing or re- 
cording see infra § 1272. 


32. See statutory provisions. 


[a] Execution in duplicate.—L. 
(1888) c 225 § 7; provides that i 
(1884) c 315 shall not apply to en- 
gines and boilers, “provided that the 
contract for the sale of the same be 
executed in duplicate, and one dupli- 
cate shall be delivered to the pur- 
chaser.” A written order sent to a 
seller for an engine and boiler, of 
which order the buyer retained an 
unsigned copy, was not a duplicate 
contract, within the meaning of the 
statute. Grant v. Griffith, 39 App. 
Div.7107,) 56 NYSi 79 1ifatt 16 bone mye 
636 mem, 59 NE 1123 mem]. 


[b] Subsequent creditors.—An 
unpaid employee who was employed 
from June 1 to August 13, 1923, was 
a subsequent creditor as respects a 
motor truck purchased and delivered 
to employer April 14, 1923, under a 
conditional sale contract which was 
not properly signed by the seller so 
as to reserve title as against subse- 
quent creditors of the buyer. Sey- 
ONE v. Landon, 128 Wash. 682, 224 


33. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1183-1185] 


sons named in the statute.* 


should also sign the eontract.? 


Signature to delivery slip. When property is de- 
livered to a buyer, and there is no previous contract 
the mere fact that a 
delivery slip accompanies the goods and is signed by 
the buyer to prove delivery in good condition cannot 
be held to constitute a contract between the seller 


retaining title in the seller, 


and the buyer.*® 


Unsigned reservation of title attached. A reser- 
vation of title to goods in an unsigned specification 
annexed to a contract of sale is not a part of the con- 
tract and is ineffective to reserve title in the ven- 


dor:?? 


[§ 1184] (2) Signature of Agent, 
Except where there is some special 
statutory provision to the contrary,*® a signing of 
the contract by a duly authorized agent will be suffi- 
cient ;*1 otherwise, however, if the person assumed 
to act as the agent in signing the contract is without 


Third Person. 


34. U. S.—In re Osborn, 
Zoigwiloe CCA 59: 


196 Fed. 


Fla.—Onyx Soda Fountain Co. v. 
L’Engle, 53 Fla. 314, 48 S 771 

N. H.—Churchill v. Boreentt, TN 
HH 110, 51 A 254. 

Wash.—Seymour v. Landon, 128 


Wash. 682, 224 P 3; Jennings v. 
Schwartz, 82 Wash. 209, 144 P 39. 


Wis.—S. L. Sheldon Co. v. Mayers, 
81 Wis. 627, 51. NW 1082; W. W. 
Kimball Co. v. Mellon, 80 Wis. 1338, 
48 NW 1100. 


[a] Sufficient execution by both 
parties.— Where the buyer of a ma- 
ehine under’ conditional contract, 
executed by the seller only, pur- 
chased additional accessories on fol- 
lowing day, which were entered on 
back of contract following first list, 
and a rider attached thereto was 
signed by both parties, the contract 
was properly executed and represent- 
ed single transaction as respected 
time for recording. Monotype Co. of 
California v. Guie, 134 Wash. 81, 234 
P 1046. 


[b] In Massachusetts it has been 
held that a statute providing that no 
conditional sale of plumbing fixtures, 
heating apparatus, or other personal 
property afterwards attachéd to the 
realty shall be valid as against any 
grantee, mortgagee, etc.; unless, 
within ten days after executed, the 
contract, or a memorandum thereof 
signed by both parties, is recorded 


,in the office of the city or town clerk, 


does not require that the recorded 
contract be signed by both parties, 
but that it is sufficient that the mem- 
orandum only be signed by both par- 
ties. Nickels v. Scholl, 228 Mass. 205, 
209, 117 NE 34 (“it is to be observed 
that there is a comma after ‘con- 
tract;’ and the words ‘or a memo- 
randum thereof signed by both par- 
ties thereto’ are separated from the 
rest of the sentence by commas. If 
a comma had not been, placed after 
the word ‘contract’ there would have 
been great foree in the plaintiff’s 
contention that the contract as well 


' as the memorandum should be signed 


by both parties thereto in order to 
comply with the terms of the stat- 
ute. The punctuation plainly shows 
that it is only the memorandum that 
is to be signed by both parties’’). 


85. Zacharia v. M. C. Cohen Co., 
140 Iowa 682, 119 NW 136; National 
Register Co. v. Zangs, 127 Iowa 710, 
104 NW 360; National Cash Register 
(hoy AiG Schwab, 111 Iowa 605, 82 NW 


Signing by the seller 
alone is sufficient under some statutes.*® 
jurisdictions, the contract, to be valid, must be signed 
by the buyer,?® it not being necessary that the seller 
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authority to do so.4? 

Signature by one acting as a factor for the vendor 
with power to sell and retain his commission from 
the proceeds is a sufficient signing by the vendor.** 


Signature by third person. 
that a title note given for the purchase of personal 
property to constitute a valid lien as against inno- 
cent third parties must be executed by the buyer and 
not by a third person who is not the purchaser,** 
it has been held that where, by agreement between 
the seller of a chattel and the buyer and a third per- 


While it has been held 


son, the note given for the price, and which also em- 


bodied the terms of the contract, was executed by 
the third person, the provision in the note reserving 
title in the seller was binding on the buyer.*® 


[§ 1185] (8) Printed Signatures. 


A printed sig- 


nature may be sufficient if shown to have been adopt- 


Factor, or 


1101. 


[a] Provisions of statute.—The 
statute under which the above rule 
was declared, provides that no con- 
ditional sale shall be valid against 
creditor of the buyer in actual pos- 
session thereunder without notice 
unless in writing executed by the 
seller. It was said that while it may 
be thought that it would be more 
logical to have the instrument exe- 
cuted by the vendee, this is not 
enough to warrant the court in ig- 
noring the plain terms of the_stat- 
ute. National Cash Register Co. v. 
Schwab, 111° Iowa 605, 82 NW 1011. 


36. Clarke v. McNatt, 132 Ga. 610, 
26 LRANS 584; Pinkham v. Commer- 
cial Acceptance Corp., 128 Me. 139, 
145 A 900; Pendleton v. Poland, 111 
Me. 563, 90 A 426; Racine-Sattley Co. 
v. Hansen, 84 Nebr. 525, 121 NW 573; 
Johns & Sandy v. Reed, 77 Nebr. 492, 
109 NW 7388; C. Cretors Co. v. Mc- 
Millan, 106 Okl. 260, 234 P 189. 


37. Clarke v. McNatt, 132 Ga. 610, 
64 SE 795, 26 LRANS 585; C. Cre- 
tors Co. v. McMillan, 106 Okl. 260. 
Zo4 189. 


38. Utah Assoc. of Creditmen v. 
Buller, 57 ‘Utah 270, 194 P 127. 


39. Nusbaum v. H. G. Harris Co., 
98 N. J. L. 567, 124 A 759; Ingersoll- 
Rande Co. Vv.5U,. .s-Hidelty, etcta.Co., 
92 N. J. L. 403, 105 A 236. 


40. See statutory provisions. 


[a] In New Hampshire the stat- 
ute, which prescribes the manner in 
which the written memorandum wit- 
nessing the lien retained upon a con- 
ditional sale shall be executed, pro- 
vides that ‘‘each vendor and purchas- 
er’ shall make and subscribe the 
memorandum, except that when co- 
partners of a corporation are parties 
to such a memorandum it may be 
subscribed by one of the co-partners 
or by one of the directors of the cor- 
poration or by some other person 
duly authorized, The construction 
placed on this statute is that the 
person or persons set out in the mem- 
orandum as the vendors shall make 
and subscribe the oath except in the 
two cases for which provision is 
made and that the signature by an 
agent of the party described in the 
memorandum as the vendor is not 
sufficient. Churchill v. Demeritt, 71 
Nin et 0; od AC 254, 


41. State Banking, etce., 
Henry Martin Brick Mfg. Co., 
CiFHkCESIN SG Sao 10.0); 


COs iy. 
22 Oh. 
Singer Sewing 


ed and recognized as the signature of the party,*® 
but the rule is otherwise where there is nothing to 
show that the printed signature has been so adopted 
and recognized.*? 
of the seller is printed at the top of the memorandum 
of sale is insufficient as the signature of the seller.*® 


The mere fact that the trade name 


Mach. Co. v. Dickstein, 125, 
613, 217 P 44; Tufts v. Brace, 
Wis. 341, 79 NW 414. 


[b] Thus (1) a contract signed by 
the vendor’s general agent and man- 
ager of his local branch immediately 
under the vendor’s printed name, is 
a sufficient signing. Singer Sewing 
Mach. Co. v. Dickstein, 125 Wash. 
6138, 217 P 44. (2) And "where it ap- 
pears in the body of the contract 
that the buyer is a certain corpora- 
tion, the contract is signed by the 
pur chaser in such manner as to com- 
ply with the provisions of the stat- 
ute, if signed by and in the name of 
its manager thereunto lawfully au- 
thorized, it is binding although the 
name of the corporation is not signed. 
State Banking, etc., Co. v. Henry 
Martin Brick Mach. Mfg. Cog 722 On 
Cing Cerne Sion 00: 


42. Story, etc., Piano Co. Vv. 
Holmes, 251 Fed. 565, 163-CCA 559; 
State v. Clark County Super. Ct., 147 
Wash. 294, 266 P 134. 


[a] Thus (1) a contract covering 
a piano, signed by the selling agent 
of the piano company, who had no 
interest in or lien on the piano or 
right to sell in his own name, is void. 
Story, etc., Piano Co. v. Holmes, 251 
Hed. 565, 163 CCA "559. (2) And “a 
contract containing no signature by 
the person authorized to sign for the 
seller, but only the signature of a 
salesman, is not sufficiently signed. 
State v. Clark County Super. Ct., 147 
Wash. 294, 266 P 134. 


43. Kellogg v. Costello, 93 Wis. 
232, 67 NW 24 (factors have a spe- 
cial property in the goods and may 


Wash. 
103 


sell for the owners in their own 
names). 
44. Central Kansas Motor Co. v. 


Kline, 109 Kan. 227, 198 P 949 (the 
seller, it was said, cannot retain the 
lien by selling to one person and tak- 
ing a title note from another). 


45. Forbes v. Taylor, 139 Ala. 286, 
30d 80 os 

46. In re Covington Lumber Co., 
225 Fed. 444 [cit Cyc]. 


47. In re Frankel, 225 Fed. 129. 
To same effect In re Osborn, 196 Fed. 
25a elo: CCA 9. 


* 48. Jennings Vv. Schwartz, 82 
Wash. 209, 144 P 39, 86 Wash. 202, 
149 P 947 (the instrument would ap- 
pear no different on its face had it 
been prepared wholly by the vendee 
without the knowledge or consent of 
the vendor. Whether it was signed 
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And it has been held that a contract, containing at 
the foot of the instrument in typewriting, A Com- 
pany “by , Vendor,” is not sufficiently signed 
by the seller.4® But a contract signed by the seller’s 
general agent and managing officer of his local branch 
immediately under the seller’s printed name at the 
foot of the contract is sufficient.°° 


[§ 1186] b. Attestation. Attestation of a con- 
ditional sale contract is unecessary unless required 
by statute.°2 But in some jurisdictions attestation 
of such contracts is essential to their validity against 
third persons®® although not essential to its validity 
as between the parties themselves.°* The necessity 
of attestation is not dispensed with because the par- 
ties are citizens of another state and the contract of 
sale prohibits removal from such state.®®> It is not 
necessary to the validity of the contract as against 
third persons that the witness be an official.°® But 
a certificate of acknowledgment signed by a notary 
public may be sufficient as an attestation although 
it was not such as to entitle the instrument to record 
either as an acknowledgment or as a probate.°* One 
who is a stockholder®® or a stockholder and officer®® 
in the corporation which sold the goods, has such a 
financial relation to the corporation as to disqualify 
him from acting as an attesting witness. But a 
bookkeeper and credit man for the seller controlling 
all matters pertaining to a conditional sale, but re- 
ceiving a salary and having no pecuniary interest in 
the transaction, is a mere agent, and has no such di- 
rect interest in the contract as to render him incom- 


by the vendor or not was thus sub-/fitors 
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[§§ 1185-1188 


petent to attest its execution.®° A subscribing wit- 
ness may infer from the facts and circumstances that 
the buyer signed the contract as her free and volun- 
tary act and deed, without requiring a formal aec- 
knowledgment from the buyer of that fact.®* 

[§ 1187] c. Estoppel To Object to Defective Ex- 
ecution. A purchaser of property with actual notice 
that it was subject to a conditional sale and that a 
part of the purchase price remained unpaid is es- 


topped to object to the validity of the contract on | 


the ground that it was defectively executed;°? but 
creditors who have extended credit to a conditional 
buyer under a defectively executed contract, and 
without actual notice but only constructive notice 
given by the filing of the contract are not estopped 
to object that the contract was defectively exe- 
cuted.°? ¥ 


[§ 1188] 6. Acknowledgment.°* In accordance 
with general principles®® it is not essential to the 
validity of the contract that it should be acknowl- 
edged in the absence of a statute requiring it.°° 
Nevertheless, in some jurisdictions acknowledgment 
is necessary to give the contract validity as against 
designated classes of third persons;°* but these 
statutes do not make acknowledgment necessary to 
the validity of the contract as between the parties 
themselves.°& An affidavit proving the signature of 
the president of a corporation to the contract and 
the affixing of the corporate seal, is a sufficient com- 
pliance with a statute requiring such contracts to 


to theirfhe had actual knowledge; the occa- 


ject to dispute even as between the 
parties, and the question could only 
be determined by an examination in- 
to their acts and conduct. The rights 
of third persons should not be left 
to depend upon such circumstances; 
as to them the instrument should be 
fair upon its face). 


49. Seymour v, Landon, 128 Wash. 
682, 224 P 38; Kennery v. North- 
western Junk Co., 108 Wash. 656, 185 
P 6386, 190 P 330 (since these words 
and the form in which they are 
found indicate that they were placed 
there merely as a part of the draft- 
ing of the instrument and were not 
intended to constitute the signature 
until the blank space should be filled 
in by the one authorized to act for 
the vendor in making the contract). 


50. Singer Sewing Mach. Co. v. 
Dickstein, 125 Wash. 613, 217 P 44. 


51. As a condition of filing and 
recording see infra § 106. 


52. Bowen v. Frick, 75 Ga. 786; 
Adams v. Lee, 64 N. H. 421, 138 A 
786; C. Cretors Co. v. McMillan, 106 
Okl. 260, 234 P 189. 


53. Farmers’ Bank v. Avery, 145 
Ga. 449, 89 SE 409; Hill v. Ludden, 
113 Ga. 320, 38 SE 752; Penland v. 
Cathey, 110 Ga. 431, 35 SE 659; Harp 
v. Patapsco Guano Co., 99 Ga. 1752, 
27 SE 181; Cunningham v. Cureton, 
96 Ga. 489, 28 SE 420; Merchants’, 
etc., Bank v. Cottrell, 96 Ga. 168, 23 
SFE 127; Rhode Island Locomotive 
Works v. Empire Lumber Co., 91 Ga. 
639, 17 SE 1012; Olmstead v. Caro- 
lina Portland Cement Co., 30 Ga. A. 
126, 117 SE 255 [aff 157 Ga. 669, 121 
SE 687]; In re Burke, 168 Fed. 994 
(stating Georgia law). Contra In re 
Atlanta News Pub. Co., 156 Fed. 519 
(construing same statute). 

[a] The object of the statute is 
to prevent frauds and perjury which 
in the absence of such a law might 
be practiced by debtors and others in 
collusion with them to defraud cred- 


claims property apparently belonging 
to the debtor. Harp v. Patapsco 
Guano Co., 199" Gas 752, 270SE) 1st; 
Merchants’, etc., Bank v. Cottrell, 96 
Ga. 168) 23) SHOL27. 

[b] General creditors of a bank- 
rupt are third persons within the 
meaning of the rule. In re Burke, 
168 Fed. 994. 

54: In re Burke, 168 Fed. 994; 
Zacharia v. Cohen, 140 Iowa 682, 119 
NW 1386. 

55. Olmstead v. Carolina, etc., 
Cement Co., 30 Ga. A. 126, 117 SE 
255 [aff 157 Ga. 669, 121 SEH 687]. 

56. Hill v. Ludden, etce., Southern 
Music House, 113 Ga. 320, 38 SE 752; 
Burgsteiner v. Street-Overland Co., 
30 Ga. A. 140, 117 SE 268. 


57. Saranac Mach. Co. v. Hey- 
ward, 293 Fed. 499. 

6S, Southern, * iron, -etes,) (Conky. 
Voyles, 138 Ga. 258, 75 SE 248, 41 
LRANS 375. 

59. Davis v. Banks, 142 Ga. 93, 
82 SE 497. 

60. Steele v. State, 159 Ala. 9, 48 
S 673. 


61. McAusland v. Rieser, 82 N. J. 
Eq. 614, 619, 90 A 261 (“To require 
the precise words of a formal ac- 
knowledgment where the statute does 


not require acknowledgment but 
proof, savors of archaic law where 
form was everything. With our 


more modern notions, the substance 
of the thing is of more importance’). 


62. Liquid Carbonic Co. v. Black, 
102 Conn. 390, 128 A 514. 


63. Craig v. Uncas Paper Board 
Co.,/ 104 Conn. 559, 569, 1383 A 673. 


“There iS no parallel or persua- 
sive analogy between creditors who 
have extended credit to a conditional 
vendee under a defective contract of 
conditional sale and without actual 
notice, and the vendee from a vendee 
under a defective contract of which 


sion for application of the equitable 
principle of estoppel preventing the 
latter from questioning the validity 
of the contract, in that to do so 
would give him an unconscionable 
advantage, does not obtain as to the 
former. And we do not think it con- 
Sistent with the true meaning and 
purpose of the statute, nor necessary 
‘in order to prevent ‘injustice, op- 
pression or an absurd consequence,” ” 
to deprive innocent creditors of the 
protection which the statute intends 
ands affords: SH. (Gr Craie & Couns 
Uncas Paper Board Co., supra. 


64. Who may make see Acknowl- 
edgments §§ 88-97. 


Who may take see Acknowledg- 
ments §§ 98-1238. 


65. See Acknowledgments § 4. 


66. Bennett Bros. Co. v. Tam, 24 
Mont. 457, 62 P 780. 


67. See statutory provisions. 
also Acknowledgments § 5. 


[a] As in Connecticut see Liquid 
Carbonic Co. v. Black, 102 Conn. 390, 
128 A 514; Jester v. Naples, 94 Conn. 
567, 109 A 894; American Clay Mach. 
Co. v. New England Brick Co., 87 
Conn. 369, 87 A 731. 


[b] In Iowa the contract must be 
acknowledged in order to be valid as 


See 


against bona fide purchasers and lien. 


creditors. No other creditors are en- 
titled to the protection of the statute. 
American Laundry Mach. Co. v. 
Everybody’s Laundry, 185 Iowa 760, 
171 NW 161; Zacharia v. M. C. Cohen 
Co., 140 Iowa 682, 119 NW.136; Mo- 
line Plow Co. v. Braden, 71 Iowa 141, 
32 NW 247; Warner v. Jameson, 52 
Iowa 70, 2 NW 951; Meyer v. Western 
Car) (Cop eL02e Us S. ly 626) laaeds a5 On 
In re Johnson, 282 Fed. 273. 


68. Jester v. Naples, 94 Conn. 567, 
109 A 894; American Laundry Mach. 
Co. v. Everybody’s Laundry, 185 Iowa 
760, 171 NW 161. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1188-1190] 


be -“acknowledged.?’®® 


[§ 1189] 7. Delivery. A voluntary delivery of 
the instrument may be a necessary part of the trans- 
action.’° 


{[§ 1190] G. Modification, Rescission, and Revival. 
Rules governing the modification of contracts,’7! and 
of sales contracts generally,’? apply to modification 
of conditional sales contracts.7* The contract may, 
by agreement of the parties, be modified so as to 
make the contract one of absolute sale;7* and con- 
versely an absolute sale may, so far as the rights of 
the parties are concerned, be converted by agreement 
into a conditional sale;7° but the conversion of an 
absolute sale into a conditional sale,*® at least if not 
accompanied by change of possession,’? is of no 
effect against creditors, mortgagees, or purchasers 
from the buyer without notice. In any event, the 
intent to change a sale, absolute in its inception, to 
a conditional sale must be clear;’8 and a contract 
of absolute sale will not be converted into a condi- 
tional sale by an ambiguous phrase afterwards en- 
dorsed on it.‘® The rights of purchasers from the 
buyer in a conditional sales contract with notice of 
the terms of the contract are not affected by a sub- 
sequent parol agreement between the original seller 
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provision in a conditional contract of sale forbidding 
modification thereof except in writing does not pre- 
vent the parties as between themselves from modify- 
ing it by parol as they may agree to disregard such 
provision.’! Where after a conditional sale the 
seller at the buyer’s request retakes the property 
sold and returns certain notes given as part of the 
purchase price, the transaction constitutes a new 
contract of resale.** 


Rescission.** Rules governing the rescission of 
contracts,** and of sales contracts generally,*® apply 
to contracts of conditional sale,*® except in so far 
as modified by special statutory provisions.8? As in 
the case of other contracts,*® the rescission must. be 
in toto; neither party can affirm it in part and re- 
pudiate it in part.8® As regards rescission by the 
seller, it has been held that where he re-possesses the 
goods and makes a resale thereof not contemplated 
by or other than that contemplated by the contract, 
he thereby rescinds 1t;°° and such is the case where 
he takes possession, offers for sale, and neglects to 
take proper care of the property.®! But where the 
possession of the chattel was retained by the seller 
although kept by him on the premises of the buyer, 
the mere removal thereof to another place would not 


and buyer varying the terms of the contract.8° A 


69. General Electric Co. v. Transit 
Equipment Co., 57 N. J. Eq. 460, 42 
A 101. 

70. Guernsey v. Froude, 13 Pa. Su- 
per. 405. : 

71. See Contracts §§ 604-615. 

72. See supra §§ 217-223. 

73. See cases infra this section. 

74. Griffith v. Morrison, 58 Tex. 
46. 

75. Emerson-Brantingham Impl. 
Co. v. Willhite, 102 Kan. 56, 169 P 


549; Berlin Mach. Works v. Security 
Trust Co., 60 Minn. 161, 61 NW 1131; 
Cooper v. Payne, 103 App. Div. 118, 
93 NYS 69 [rev on other grounds 186 
Na Yan io2e, fms ONT) £076) +4 Com! sy. 
Schack, 14 Man. 174. See Scott v. 
Baldwin, 6 KyL 218 mem (where the 
conversion of an absolute, into a con- 
ditional, sale was sustained. It does 
not appear from this decision wheth- 
er the suit was between the seller 
and the buyer, or between the seller 


and persons claiming through the 
buyer). 
[a] Operation and effect.—Where 


a contract of sale, with a chattel 
mortgage as security, is rescinded by 
the buyer for total failure of consid- 
eration, and the parties make a new 
contract of conditional sale of the 
same goods, the chattel mortgage 
which was extinguished for failure 
of consideration is not revived by the 
new contract. Emerson-Brantingham 
Impl. Co. v. Willhite, 102 Kan. 56, 169 
P 549. And see Contracts § 683. 


76. Van Winkle v. Crowell, 146 U. 
S. 42, 13 SCt 18, 36 L. ed. 880; George 
W. Merrill Furniture Co. v. Hill, 87 
Me. 17, 32 A 712; Cox v. Schack, 14 
Me Di elias. See Hyer v. Smith, 
48 W. Va. 550, 37 SE 632 (to entitle 
a seller to the benefit of the reserva- 
tion of title as security for the pur- 
chase money, as against creditors and 
purchasers, an agreement or contract 
must be made contemporaneously 
with the sale, or before the delivery 
of possession of the property, be- 
tween the seller and purchaser, that 
such reservation shall be made, anid 
such reservation recorded). 


[a] Thus (1) where the owner of 
manufactured articles which were in 
his possession free from any lien for 
the unpaid portion of the purchase 


price was induced to sign a lien note 
in favor of the seller reciting that 
title to the articles was to remain in 
the seller until paid for in full, the 
lien note for want of registration was 
void as against creditors of the buy- 
er. Cox v. Schack, 14 Man. 174. (2) 
Where the property passed by deliv- 
ery in the first instance, an unrecord- 
ed instrument made two months lat- 
er, purporting that the title should 
remain in the seller and that the 
property was leased to the buyer for 
a stipulated monthly rental until a 
particular sum in all was paid, when 
the payments should be treated as 
purchase money and the title pass, 
is ineffectual against an innocent pur- 
chaser for value without notice. 
George W. Merrill Furniture Co. v. 
RUN eS Mie. Lv, 8372 ALY Tbs 


77. Houser, etc., Mfg. Co. v. Har- 
grove, 129 Cal. 90, 61 P 660, 59 P 947; 
Wright v. Vaughn, 45 Vt. 369; Taeger 
v. Rowe, 2 Sask. L. 159, 10 WestLR 
674. 


[a] Rule applied.—Where a har- 
vester was sold and delivered to the 
purchaser, under an agreement to 
give notes for the purchase money, 
and under the terms of an absolute 
sale passing title to the purchaser, 
the sale cannot be afterward convert- 
ed into’ a conditional sale, without 
any change of possession, by a mere 
written agreement between the par- 
ties, so as to affect the title of a sub- 
sequent vendee of the purchaser to 
whom the possession was delivered. 
Houser, etc., Mfg. Co. v. Hargrove, 
LO 7Cala 90y OL ck 10.0.0) 9 eno 4c. 


78. See cases infra note 79. 


79. Caraway v. Wallace, 2 Ala. 542. 


[a] Thus, where C sold to W cer- 
tain slaves on credit, and delivered 
them; and sometime afterwards an 
agreement was entered into, and en- 


-dorsed on the contract, by which it 


was stipulated, that payment should 
be made within the next month, in 
the notes of other persons; at which 
time, a bill of sale of the slaves was 
to be executed by the seller, it was 
held that this was not sufficient to 
show that the parties intended to re- 
scind the former sale, and convert it 
into a conditional one. Where a 
court of law can afford adequate re- 
lief, chancery has no jurisdiction. 


show a rescission of the contract, such removal of 


Caraway v. Wallace, 2 Ala. 542. 


80. Clarke v. McNatt, 132 Ga. 610, 
64 SE 795, 26 LRANS 585. 


81. In re Rector’s, 220 Fed. 645, 
136 CCA 253. 


82. Boschen y. Multicolor Sales 
G@o;, Inc: > 98" Misc, 63,77 163° NYS: 202, 


83. Rescission: 

As imposing duty to recover or re- 
store purchase money paid see in- 
fra §§ 1288-1305. 


By retaking or action to retake prop- 
erty see infra §§ 1281, 1313-1325. 


Effect of rescission of: 
Assignment of sale contract see in- 
fra. §) 14385. 
Sale contract on assignment of con- 
tract see infra § 1434. 


84. See Contracts §§ 620-691. 

85. See supra §§ 224-282. 

86. See cases infra this section. 
{a] Direction of verdict.—In an 


action to rescind conditional sale con- 
tract on ground that the automobile 
purchased was warranted model 1920, 
but was in fact 1919, the contract de- 
scribing it as model 4, sedan body, 
and providing no warranties made.in 
reference to property to the purchas- 
er unless expressly written therein 
the day of purchase, court will prop- 
erly direct verdict for defendant, 
where there is no showing in the rec- 
ord that there was any further de- 
Scription or warranty than contained 
in the contract. Bim v. Stevens- 
PR un Co.,, 48 S. D. 533, 205 NW 


87. See infra §§ 1297-1300. 
88. See Contracts § 682. 
89. Lee-Strauss Co. v. Kelly, 292 


Pa. 403, 141 A 236. 


[a] Thus the buyer may not affirm 
the contract insofar as it provides 
for acquisition of title in case pay~ 
ments are made, and at the same 
time disaffirm in so far as it con- 
cerns the amount to be paid. Lee- 
engines Co. v. Kelly, 292 Pa. 408, 141 
A 236. 


90. Sawyer v. Pringle, 20 Ont. 111; 
Fairchild Co., Ltd. v. Hammond, 7 
Terres Ia. 207 

91.. Harris v. 
404. 


Dustin le Lenne i: 
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itself not indicating a retaking.®? An unauthorized 
rescission by the president of a corporation buyer 
may be repudiated by the corporation, which is there- 
by restored to the rights and burdens it possessed 
prior to the attempted rescission.®* 

Revival. Where, although the contract has been 
rescinded by the act of the seller in repossessing the 
property, the buyer tenders the balance of the pur- 
chase money, which the seller accepts, the sale con- 
tract is revived, and the buyer is entitled to the prop- 
erty.°* After a conditional sales contract has been 
forfeited by the seller for the buyer’s default, he 
has the right to dictate the conditions upon which 
the contract may be revived,®® and therefore he may 
require the payment of an attor ney’s fee incurred by 
him, even though the buyer was not lable for such 
fee under the original coutract.°®® 


[§ 1191] H. By What Law Governed®*—1. Con- 
struction, Validity, and Effect—a. In General. In 
accordance with rules governing contracts general- 
ly,°S the law is often broadly stated that the con- 
struction, validity and effect of contracts of condi- 
tional sale are governed by the law of the place where 
the contract was made; ;°° and this is, of course, true 
where the place where the contract is made is also 
the place of performance and the situs of the prop- 


92. Cummings v. Davis, 17 Ill. A.| 257, 
245, Til. 

93. Steele Lumber Co. v. Laurens} Krans, 239 Ill. A, 522. 
Lumber Co., 98 Ga. 329, 24 SE 755. 


94. Jones v. Williams, 40 Ga. A.| 156, 117 NE 933. 
819, 151 SE 695. 
95. Morrison v. Veach, 190 Cal. | sted Co., 


507, 213 P 945. 
96. Morrison v. Veach, supra. 


97. Cross references: 
Assignment of contract see 

1411. 

Redemption on retaking for default 
see infra § 1386. : 
Registration of conditional sales see 

infra §§ 1274-1279. 

Statutes requiring: 

Refund or tender of payments made aes 
as condition precedent to retak-|Co. v. Hull, 
ing see infra § 1324. 

Return of designated amount of 
purchase price see infra §§ 1303, 
1306. 


infra § 
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9°S 285, 12 LRA 700. 
Graver Bartlett Nash 


Ind.—Swain v. Schild, 66 Ind. A. 


N. J.—Cooper v. Philadelphia Wor- 
68 N. J. Eq. 622, 60 A 352. 

N. oulilereern Carriage Co. v. Dowd, 
LSS Ne I@L tO hide niece 

Wyo.—Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2, 13 Wyo. 
P 151, 110 AmSR 1001. 

And see as sustaining this view 
cases infra §§ 1192, 1194. 

Place of performance as affecting 3. 
rule see infra §§ 1192, 1198. 
S.—Mergenthaler 
239 Fed. 26, 152 CCA 76. 

Ala.—Ensley Lumber 
is, 121 Ala. 94, 25 S 729. 

Ill.— Graver Bartlett Nash Co. v. 


[§§ 1190-1192 


erty. Ordinarily, a conditional sale contract, which 
is valid in the state where it was made, will, on 
principles of comity, be enforced by the courts of 
other states,? provided it is not contrary to the pub- 
lic policy of such states or in violation of positive 
statutes,® or designed to circumvent the laws of such 
states; but comity will not intervene to enforce 
the contract, if such enforcement would contravene 
the well settled policy of the forum, or be prejudicial 
to the interests of its citizens, or when it comes in 
conflict with a positive law.® A state may by positive 
enactment define terms on which conditional sales 
made in other states will be upheld, or forbid their 
enforcement at all, and if those laws are violated, 
courts will not overturn them as matter of courtesy 
to another state having different laws. Where no 
foreign law is proved which shows that the law of 
the place where the contract was made differs from 
the law of the forum, the latter will prevail.” 


[§ 1192] b. Place of Performance or Beneficial 
Operation of Contract—(1) Majority Rule. Ac- 
cording to the weight of authority,’ where a condi- 
tional sales contract is made in a state where the 
property is then situated but it is contemplated by 
the contract that the property is to be used in an- 
other state—that is to say, that the contract is to 


a part of all such contracts ma‘de in 
that commonwealth, and is entitled 
to enforcement in this state when the 
contract is to be executed here. 
Gross v. Jordan, 83 Me. 380, 22 A 250. 
(2) If, under the laws‘of Massachu- 
setts, the title to the property, by the 
terms of the contract of sale, would 
remain in the vendor as against at- 
tachment or insolvency, the courts 
of Vermont will, as matter of com- 
ity, give that effect to the contract in 
this “state, although by the laws of 
Vermont it would be otherwise. 
Barrett v. Kelley, 66 Vt. 515, 29 A 
809, 44 AmSR 862. 


Graver Bartlett Nash Co. v. 
Krans, 239 Ill. A. 522; Overland Tex- 
arkana Co. v. Bickley, 152 La. 622, 94 
S 138; Cleveland Mach. Works’ v. 
Lang, 67 N. H. 348, 31 A 20, 21, 68 Am 


4 American Slicing Mach. Co. v. 
Rothschild, 12 La. A. 287, 125 § 499. 


Coe ve 


358, 80 


Linotype 


Co. v. Lew- 


98. See Contracts § 19. 


99. U. S—In re Hager, 166 Fed 
972. 
Ala.—Ensley Lumber Co. v. Lewis, 


121 Ala. 94, 25 S 729. 


Me.—Franklin Motor Car Co. v. 
Hamilton, 113 Me. 68, 92 A 1001; 
Gross v. Jordan, 83 Me. 380, 22 A 250; 
Drew v. Smith, 59 Me. 393. 


N. H.—Baribault v. Robertson, 82 


N. H. “297, 188 A 21; Dornett Casket 
Co. v. Gunnison, 69 N. H. 297, 45 A 
318. 


Vt.—Barrett v. Kelley, 66 Vt. 515, 29 
A 809, 44 ee 862; Dixon vy. Blond- 
in, 58 Vt. 689, 5 A 514. 


Nee ONterehon v. Moors, 
502, 45 NW 95. 


N. S.—National Cash Register Co. 
v. Lovett, 39 N. S. 540; McGregor v. 
Kerr, 29 N. S. 45. 


“Tt is a well settled principle, up- 
held in all courts, that the law of the 
place of the contract, in the absence 
of stipulations to the contrary, must 
govern as to its validity, interpreta- 
tion and construction.” Ensley 
Lumber Co. v. Lewis, 121 Ala. 94, 98, 
25 S 729. 

1. U. S—In re Lutz, 197 Fed. 492. 


Ala.—Weinstein v. Freyer, 93 Ala. 


76 Wis. 


Krans, 239 Ill. A. 522. 


Ky.—Kelley v. Brack, 214 Ky. 9, 
282 SW 190; Tennessee Auto Corp. v. 
American Nat. Bank, 205 Ky. 541, 266 
SW 54; Fry v. Theobold, 205 Ky. 146, 
265 SW 498. 


La. and-Texarkana Co. Vv. 
Bickley, 152 La. 622, 94 S 138; Gen- 
eral Motors Aecept. Corp. v. Bud- 
reaux,. 10a, A;),626; d19 S 73b, Lat 
S 338; Hinton Co. vy. Rouse, 4 La. A. 
471. 

Me.—Gross v. Jordan, 83 Me. 3880, 
22 A 250. 

N. H.—Cleveland Mach. Works v. 
Lang, 67 N. H. 348, 31 A 20, 68 Am- 
SR 675. 


N. C.—Brown Carriage Co. v. Dowd, 
LbS Nii Co T3 OM ide SE 21. 


Vt.—Barrett v. Kelley, 
29 A 809, 44 AmSR 862. 


Wyo.—Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2, 13 Wyo. 358, 80 
P 151, 110 AmSR 1001. 


See generally Conflict of Laws § 30. 


[a] Rule applied.—(1) Thus it has 
been held that as the statutes of 
Massachusetts allow the redemption 
of a conditional sale of personal 
property in the same manner that 
mortgages of personal property are 
redeemable, that provision becomes 


66 Vt. 515, 


5. ~ Colo. Be lp ish ae v. Cole, 70 Colo. 
364, 201 P 887, 25 ALR 1149. 


Ill. Judy v. Evans, 109 Ill. A. 154. 


Oh.—Wurzel v. Delph, 33 Oh. Cir. 
@EI2 19. 

Tex.—Consolidated Garage Co. v. 
Chambers, 111 Tex. 293, 231 SW 1072 


[aff (Civ. A.) 210 SW 565]; Willys- 
Overland Co. v. Chapman, (Civ. A.) 
206 SW 978; Sanger v. Jesse French 


Piano, }ete..- Co, 205 Tex, Civ. Awoose 
52 SW 621. 


Wyo.—Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2, 13 Wyo. 358, 80 P 
151, 110 AmSR 1001. 


See generally Conflict of Laws § 30. 


[a] Thus it has been held that the 
laws of West Virginia not requiring 
the seller in conditional sales to ten- 
der the money paid before recovering 
possession although more than twen- 
ty-five per cent. of the contract price 
has been paid, being in conflict with 
the established policy of the state of 
Ohio, the contract will not be enforced 
by its courts. Wurzel v. Delph, 33 
OhwCiry Cte219° 


6. Fry v. Theobold, 205 Ky. 146, 
265 SW, 498. 

7. Peabody v. Maguire, 79 Me. 572, 
12 ‘A. 630. 
8. Minority rule see infra § 1193. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be performed or to have its beneficial operation in 
the latter state, the laws of the latter state and not 
of the state where the property was originally sit- 
uated govern in determining the validity and con- 
struction of the contract.? And this, it has been held, 
is so both in cases where the property was delivered 
to the buyer in the state where it was to be used?° 
and where it was delivered to him in the state where 
the property was situated and the contract made, 
and by him shipped into the state where it was con- 
templated by the contract that it was to be used.!! 
Limitations of the rule recognized by some deci- 
sions are that the law of the place of the contract will 
be recognized unless the enforcement of the provi- 
sions of the local statute are found necessary for the 
protection of a citizen of the forum of the remedy,?? 
and that where the contract is made in a state where 
the goods are then situated which contemplates the 
transitory use of the goods in many states, such use 


9. U. S.—Denny v. Bennett, 128 U. 
Sw45o, IoC 134, 32; Ts/ed: 491; Her- 
vey v. Rhode Island Locomotive 
Works, 93. U.°S..664, 238 L. ed. 1003; 
Weber Showcase, etce., Co. v. Waugh, 
42 F. (2d) 515; In re Hood Bay Pack- 
ing Co., 280 Fed. 866; Columbus Mer- 
chandise Co. v. Kline, 248 Fed. 296; 
In re Bondurant Hardware Co., 231 
Fed. 247; Potter Mfg. Co. v. Arthur, 
220 Fed. 843, 1836 CCA 589; In re Wall, 
207 Fed. 994; In re Gray, 170 Fed. 
638; In re Legg, 96 Fed. 326; Hart 
v. Barney, etc., Mfg. Co., 7 Fed. 543; 
Pittsburgh Locomotive, ete., Works v. 
State Nat. Bank, 19 F. Cas. No. 11,- 
198 [writ of error dism 154 U. S. 626 
mem, 14 SCt 1180 mem, 24 L. ed?’ 270 
mem]. 

Ariz.—Bradshaw v. Kleiber Motor 
Truck Co., 29 Ariz. 293, 241 P 305. 


Ark.—Summers v. Carbondale 
Mach. Co., 116 Ark. 246, 173 SW 194. 


Conn.—Craig v. Uncas Paperboard 
Co., 104 Conn. 559, 133 A 673; Beggs 
v. Bartels, 73 Conn. 132, 46 A 874, 84 
AmSR 152. 


Ga.—Cunningham vy. Cureton, 96 Ga. 
489, 23 SE 420. 


Ind.—Cable Co. v. McElhoe, 58 Ind. 
A. rae 108 NE 790. 


y.—Fry v. Theobold, 205 Ky. 146, 
26E Sw 498. 


La.—American Slicing Mach. Co. v. 
Rothschild, 12 La. A. 287, 125 S 499. 


Miss.—U. S. Fidelity, etc., Co. v. 
Northwest Engineering Co., 146 Miss. 
476, 112 S 580, 57 ALR 530. 


Nebr.—Bradley v. Kingman Impl. 
Co., 79 Nebr. 144, 112 NW 346. 


N. J.—Knowles Loom Works v. 
Vacher, 57 N. J. L. 490, 31 A 306, 33 
LRA 305. 

Or.—Eli Bridge Co. v. Lachman, 124 
Or. 592, 265 P 435. 


Tex.—Kennedy v. National Cash 
Register Co., (Civ. A.) 279 SW 505. 


Wyo.—Studebaker Bros. Co. v. eee, 
14 Wyo. 68, 82 P 2. 
ng Dee generally Conflict of Laws § 
OL. 

“In the absence of evidence to the 
contrary, it is presumed that the par- 
ties to a contract intended that its 
validity and construction should be 
governed by the law of the State 
where it is to be performed or is to 
have its beneficial operation and ef- 
fect, rather than by the law of the 
State in which it is made.” Craig v. 
Uncas Paperboard Co., 104 Conn. 559, 
133 A 673. To same effect Beggs v. 
Bartels, 73 Conn. 132, 46 A 874, 84 Am 
SR 152. 

[a] Want of acknowledgment.—A 
conditional sale of machinery was 
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by its law.1 


made in New York by the plaintiffs to 
R, a resident of Connecticut, to be 
used by the vendee in this State. The 
eontract was valid in New York but, 
not being acknowledged, became an 
absolute sale in this State, except as 
between the parties. Subsequently, 
and before R had paid for the machin- 
ery, it was attached and taken on ex- 
ecution in this State by the defend- 
ants, creditors of R. It was held that 
the validity of the contract was gov- 
erned by the Connecticut law, under 
which the defendants’ attachment and 
execution were valid. Beggs v. Bar- 
tels, 73 Conn. 132, 46 A 874, 84 AmSR 
152. See Craig v. Uncas Paperboard 
Co., 104 Conn. 559, 133 A 673 (where a 
similar conclusion was reached in re- 
spect of an unacknowledged contract 
made in another state of property to 
be used in Connecticut). 


10. U. S.—Hervey v. Rhode Island 
Locomotive Works, 93 U. S. 664, 23 
L. ed. 1003; In re Hood Bay Packing 
Co., 280 Fed. 866; In re Wall, 207 Fed. 
994; In re Gray, 170 Fed. 638; Pitts- 
burgh Locomotive, ete, Works v. 
State Nat. Bank, 19 F. Cas. No. 11,198 
{writ of error dism 154 U. S. 626 mem, 
14 SCt 1180 mem, 24 L. ed. 270 mem]. 


Ark.—Summers v. Carbondale Mach. 
Co., 116 Ark. 246, 173 SW 194. 


La.—American Slicing Mach. Co. v. 
Rothschild, 12 La. A. 287, 125 S 499. 


Nebr.—Bradley v. Kingman Impl. 
Co., 79 Nebr. 144, 112 NW 346. 


N. J.—Knowles Loom Works v. 
Macher, 57 N. J. lL. 490, 31 A: 306, 33 
LRA 305. i 

Wyo.—Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2. 


[a]; Rule applied.—(1) B in Ar- 
kansas purchased machinery from C 
in Pennsylvania. The order was ac- 
cepted in Pennsylvania but delivery, 
acceptance by purchaser, and pay- 
ment of the notes was to take place 
in Arkansas. It was held that the 
contract was to be performed in Ar- 
kansas, and the validity of its provi- 
sions is to be determined by the laws 
of this State. Summers v. Carbondale 
Mach. Co., 116 Ark. 246, 173 SW 194. 
(2) A contract for sale of meat slic- 
ing machine, where offer of purchasé 
and acceptance was made in Illinois, 
but machine was delivered to carrier 
for transportation and delivery to 
purchaser in state of Louisiana, vest- 
ed absolute title in purchaser in Lou- 
isiana where conditional sales are not 
recognized. American Slicing Mach. 
Co. v. Rothschild, 12 La. A. 287, 125 S 
99. 


[b] Contest between seller and 
trustee in bankruptcy of buyer.— 
Where a contract is made in one state, 
but provides for the delivery of the 


[§ 1193] (2) Minority Rule. 
the majority rule,!4 it has been held in a limited num- 
ber of decisions that where a conditional sales con- 
tract is made in a state or country where the property 
is then situated, its validity and construction is gov- 
erned by the laws of that state or country although 
by the terms of the contract it was to be shipped 
to and used in another state or country.?® 
rule has been applied with equal force whether the 
property was by the terms of the contract delivered 
by the seller to the buyer in the state where it was 
to be used?® or delivered to the buyer in the state 
where the contract was made and the property was 
subsequently shipped by him to the state or country 


(55. C.<ht} £209 


is insufficient to impart to the goods a new situs in 
each successive state in which the goods should be 
used, but the situs of the goods is in the state where 
the contract was made and the contract is governed 


In contradiction of 


And the 


chattels in another state and their 
use there by the purchaser, it is to be 
governed, in a contest between the 
seller and the trustee in bankruptcy 
of the buyer, by the law of the latter 
state, not the former. In re Legg, 96 
Fed. 326. 


11. U. S.—In re Bondurant Hard- 
ware Co., 231 Fed. 247; Potter Mfg. 
Co. v. Arthur, 220 Fed. 848, 136 CCA 
589; Hart v. Barney, etc., Mfg. Co., 7 
Fed. 543. 


Ga.—Cunningham vy. 
Ga. 489, 23 SE 420. 


Ind.—Cable Co. v. McElhoe, 58 Ind. 
A. 637, 108 NE 790. 


Ky.—Fry v. Theobold, 205 Ky. 146, 
265 Sw 498. 


Miss.—U. S. Fidelity, ete. Co. v. 
Northwest Engineering Co., 146 Miss. 
476, 112 S 580, 57 ALR 530. 


[a] Rule applied.—A contract dat- 
ed at a town in Indiana was actually 
executed in Illinois, where the seller 
resided, and where the personalty was 
at the time, while the buyer was in 
Indiana. It was the intention of the 
parties that the property should be 
removed by the buyer to Indiana. It 
was held that the construction and 
validity of the contract was governed 
by the law of Indiana. Cable Co. v. 
McElhoe, 58 Ind. A. 637, 108 NE 790. 


12. Lane v. J. E. Roach’s Banda 
ppTicens Cos TSN: Jy Bg: 84395 379A 


13. Lane v. J. E. Roach’s Banda 
Mexicana Co., supra (applying prin- 
ciple where the goods were band in- 
struments to be used temporarily in 
any or all of the states of the United 
States from time to time as.the book- 
ings of the band should require). 


Cureton, 96 


14. See supra § 1192. 
15. U. S.—Mergenthaler Linotype 
Co. v. Hull, 239 Fed. 26, 152 CCA 76; 


In re Hager, 166 Fed. 972. 
Me.—Gross v. Jordan, 83 Me. 380, 


22 A 250; Peabody v. Maguire, 79 Me. 
Baa 12 A 630; Drew v. Smith, 59 Me. 
Odea. 


N. H.—Goudie v. American Moore 
Peg Co., 81 N. H. 88, 122 A 349; Dorn- 
tee Casket Co. v. Gunnison, 69 INS 
297, 45 A 318; Cleveland Mach. Works 
Nas 6TN. BL. 348; 81 A 2:0;°68) Am 


Vt.—Barrett v. Kelley, 66 Vt. 515, 29 
A 809, 44 AmSR 862. 


N. S.—National Cash Register Co. 
v. Lovett, 39 N. S. 540; McGregor v. 
Kerr, 29 N. S. 45. 


16. In re Hager, 166 Fed. 972; 
Barrett v. Kelley, 66 Vt. 515, 29 A 809, 
44 AmSR 862; National Cash Register 
Co. v. Lovett, 39 N. S. 540. 
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where in contemplation of the parties it was to be 
Such contracts, it is said, should be en- 
forced as a matter of comity in other jurisdictions 
where the goods may be taken unless such enforee- 
ment is contrary to the policy of the laws of that 


used.!? 


jurisdiction.!§ 


[§ 1194] c. When Property Removed from State 
—(1) To State Not Recognizing Conditional Sale. 
While the rule is otherwise in some jurisdictions,!® 
it has elsewhere been held that where a valid econdi- 
tional sale is made at the situs of the property in a 
state where conditional sales are permissible, and 
the property is removed without the knowledge or 


17. Mergenthaler Linotype Co. v. 
Hull, 239 Fed. 26, 152 CCA 76; Drew 
v. Smith, 59 Me. 393; Dorntee Casket 
Co. v. Gunnison, 69 N. H. 297, 45 A 
318; Cleveland Mach. Works v. Lang, 
67 N. H. 348, 31 A 20, 68 AmSR 675; 
McGregor v. Kerr, 29 N. S. 45. 


18. Mergenthaler Linotype Co. v. 
Hull, 239 Fed. 26, 152 CCA 76. 

19. See cases infra this note. 

[a] In Colorado a contract of sale 
secretly reserving title to the seller 
is invalid and against the public pol- 
icy of the state so far as the recogni- 
tion of such title against the subse- 
quent purchaser or incumbrancer is 
concerned, and a contract of this na- 
ture made in another state where it 
is valid will not be enforced by the 
Colorado courts as against a subse- 
quent purchaser of the property with- 
out notice although the property was 
brought into Colorado without the 
knowledge and consent of the seller. 
Turnbull v. Cole, 70 Colo. 364, 201 P 
887, 25 ALR 1149 [overr without men- 
tion Harper v. Peo., 2 Colo. A. 177, 29 
P 1040] (three judges dissenting). 


[b] In Delaware, in an action of 
replevin for an automobile by the 
conditional seller against a subse- 
quent purchaser, it appeared that the 
Sale was made and completed by de- 
livery in Massachusetts by the laws 
of which the reservation of title was 
good as against the buyer and a pur- 
chaser from him with notice. This 
purchaser removed the automobile in- 
to Pennsylvania and sold it to a bona 
fide purchaser without notice. Under 
the laws of Pennsylvania the validity 
of conditional sales as against pur- 
chasers without notice is not recog- 
nized unless the sale is recorded. The 
Delaware court held that although 
the conditional seller’s title would 
have been valid against the subse- 
quent purchaser in Massachusetts and 
also in Delaware the law of Pennsyl- 
vania governed and that the condi- 
tional seller was not entitled to re- 
cover the property. Fuller vy. Web- 
ster, 28 Del. 538, 95 A 335, 337 [aff by 
equally divided court 29 Del. 297, 99 
A 1069] (“Is the law of Massachu- 
setts or of Pennsylvania to govern the 
title of the defendant? The princi- 
ples of law applicable to the question 
are first that a contract is to be in- 
terpreted and enforced according to 
the lex loci contractus, and second 
that the status of personal property 
is governed by the lex loci rei. When 
the automoblie was taken from Mas- 
sachusetts to Pennsylvania it was 
subject to the rights of the condition- 
al vendor under the law of the place 
where the contract of conditional sale 
was made. But the property having 
been removed to Pennsylvania, the lex 
loci rei became applicable, and upon 
the sale of the automobile to Web- 
ster, a bona fide purchaser without 
notice, the rights of the conditional 
vendor were divested and lost; and 
under what seems to be a safe rule 
that the law of the place where the 
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consent of the seller to a state where conditional 
sales are not recognized, the buyer does not by such 
removal vest himself with title, and the courts of 
the latter state on principles of comity will, unless 
the conditional sale was designed to circumvent its 


laws,?°-21 sustain the validity of the conditional 


none.?° 


subsequent dealings occur will gov- 
ern, Webster took an unconditional 
title in the property in Pennsylvania. 
With such a title, therefore, Webster 
brought his property into this state, 
subject to the law of Pennsylvania, 
governing conditional sales, and not 
that of Massachusetts. The 
fact that the courts of this state rec- 
ognize the rights of conditional ven- 
dors, even as against bona fide pur- 
chasers without notice, is, it seems to 
the court, unimportant in the deter- 
mination of this case’’). 


[ce] In Texas (1) by express Stat- 
utory provision, all conditional sales 
are in effect declared to be chattel 
mortgages. See Chattel Mortgages § 
16. (2) Where property located in a 
state where the validity of conditional 
Sales is recognized is sold there and 
subsequently removed by the buyer 
to Texas, the laws of the latter state 
govern as to the construction and 
validity of the contract and unless 
registered as a chattel mortgage the 
reservation of title by the seller is in- 
effective against an innocent purchas- 
er from the buyer. Consolidated Ga- 
rage Co. v. Chambers, 111 Tex. 293, 
231 SW 1072 [aff (Civ. A.) 210 SW 
565]; Willys-Overland Co. v. Chapman, 
(Civ. A.) 206 SW 978; Sanger v. Jesse 
French Piano, ete., Co., 21 Tex. Civ. 
A. 523) 52 SW) 621. “(3) And this it 
has been held is true both in cases 
Where there was no agreement not 
to remove the property from the state 
where it was originally sold (Sanger 
v. Jesse French Piano, etc., Co., su- 
pra) (4) and where the contract pro- 
vided that the property should not be 
taken out of the state where it was 
sold and this was done without the 
seller’s knowledge and consent 
(Chambers v. Consolidated Garage 
Co., (Civ. A.) 210 SW 565, 567 [aff 
111 Tex. 2938, 231 SW 1072]; Willys- 
Overland Co. v. Chapman, supra). 
(5) “The settled policy of Texas juris- 
prudence has sternly frowned upon 
and set its face against the enforce- 
ment, against innocent purchasers for 
value, of secret undisclosed liens up- 
on and reservations of title to person- 
alty, the possession of which has been 
voluntarily surrendered and the pos- 
sessor clothed with apparent full and 
unincumbered title.”” Chambérs y. 
Consolidated Garage Co., supra. (6) 
It has been held, however, that where 
a conditional sale was made of prop- 
erty situated in Arkansas and the 
buyer executed a mortgage thereof in 
Texas, and the mortgagee in violation 
of the terms of the mortgage brings 
the property into Texas, the respec- 
tive rights of the conditional seller 
and the mortgagee are determinable 
by the laws of Arkansas which was 
the place of sale, domicile of mortga- 
gor, and situs of the property. It was 
said that “a purchaser cannot go into 
another state, take possession of prop- 
erty, bring it into this state, and then 
claim the benefit of the laws of this 
state, to the exclusion of the laws of 
the state from which he wrongfully 


sale2? and will uphold the title in the seller as against 
innocent purchasers?* or pledgees** of the buyer and 
that the property is not subject to attachment or 
execution for debts of the buyer.?° 
innocent purchaser, it is said, are displaced for the 
reason that his vendor had none and could convey 


No rights of the 


carried the property.” Kennedy _v. 
National Cash Register Co., (Tex. Civ. 
A.) 279 SW 505, 508 [dist Texas cases 
cited supra this note]. 


20-21. American Slicing Mach. Co. 
v. Rothschild, 12 La. A. 287, 125 S 
499, 


22. Kelley v. Brack, 214 Ky. 9, 282 
SW 190; Shelton’s Garage v. Walston, 
212 Ky. 602, 279 SW 959; Tennessee 
Auto Corp. v. American Nat. Bank, 
205 Ky. 541, 266 SW 54; Fry v. Theo- 
bold, 205 Ky. 146, 265 SW 498; Over- 
land-Texarkana Co. v. Bickley, 152 
La. 622, 94 S 138; General Motors Ac- 
cept. Corp. v. Budreaux, 10 La. A. 626, 
119 S 735, 121 S 338; Equitable Credit 
Co. v. Miller, 8 La. A. 254; Baldwin 
Piano Co. v. Thompson, 8 La. A. 212; 
Powell Motor Co. v. Christina, 8 La. 
oar a Hinton Co. v. Rouse, 4 La. A. 

fils 


[a] In support of this view, it was 
said: (1) “While we regard all con- 
tracts of conditional sale made in 
Kentucky as chattel mortgages, 
ia f. pawe,, cunder, the, comity Sof 
states, recognize and enforce such 
contracts as valid when made in 
states the laws of which sanction and 
uphold agreements by which a vendor 
retains title in the property until the 
full purchase price is paid.” Kelley 
v. Brack, 214 Ky. 9, 13, 282 SW 190. 
(2) “An examination of the cases will 
disclose that the words ‘public policy’ 
have been used rather promiscuously, 
and it can hardly be thought that ev- 
ery time we differ from the courts of 
our sister states in the construction 
and effect of contracts our opinions 
are based on a ‘public policy’ that 
will deny effect to extra-territorial 
contracts, valid where made. If so, 
there is no such thing as judicial com- . 
ity. Without. defining the words 
‘public policy,’ and admitting that in 
proper eases such policy might be giv- 
en the force claimed we do not think 
the use of those words in this charac- 
ter of case, as applied to Kentucky 
contracts, authorizes us to deny the 
effect of similar foreign contracts, if 
valid where made.”’ Fry v. Theobold, 
205 Ky. 146, 152, 265 SW 498. 


23. Fry v. Theobold, 205 Ky. 146, 
265 SW 498; Securities Sales Co. v. 
Blackwell, 167 La. 667, 120 S 45 [aff 

La. A. 651, 120 S 250]; Overland- 
Texarkana Co. v. Bickley, 152 La. 
622, 94 S 1388; Baldwin Piano Co. 
v. Thompson, 8 La. A. 212. 


24 Hinton v. Rouse, 4 La. A. 471. 


[a] Want of due care.—Especially 
is the above rule applicable where 
the pledgee was wanting in due care 
in making a loan on the property. 
omen Motor Co. v. Christina, 8 La. 


25. Tennessee Auto Corp. v. Amer- 
en Nat. Bank, 205 Ky. 541, 266 SW 


26. Overland-Texarkana Cor v. 
Bickley, 152 La. 622, 94 S 138. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1195] (2) To State Recognizing Conditional 
Sale. Where, by the law of the state in which a con- 
tract of conditional sale was made and performed, 
the contract, although valid as between the parties, 
is invalid as against creditors and subsequent pur- 
chasers because in contravention of the public policy 
of the state,27 and the property is removed to and 
resold in the state where the validity of a conditional 
sale as against creditors and subsequent purchasers 
1s recognized, a subsequent purchaser acquires such 
title only as his immediate seller had when the prop- 
erty was brought into the state,?® and the title of the 
original seller will be sustained by the courts of 
that state as against the subsequent purchaser.?° 


[§ 1196] d. Conditional Sales of Property Situate 
in Another State. Where contracts of conditional 
sale are made in one state of property situated in 
another state, the construction, validity and opera- 
tion of the contract are governed by the laws of the 
latter state,°° especially where the place of perform- 
ance or beneficial operation of the contract is in the 
latter state.?! 


[§ 1197] 2. Remedies. In accordance with gen- 
eral principles elsewhere considered,*? questions re- 
lating to the remedies where conditional sales are 
involved are determined by the law of the forum, and 
not by the law of the state where the contract was 


27. See supra § 1176. 

28. Marvin Safe Co. v. Norton, 48 
INE Jy a. 410, 17) AO 4585 by AmR 566 
Git was said that if the law were 
otherwise, the transmission of title 


assignee, before 
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replevin therefor against the attach- 
ing officer, must notify the officer of | 1 
the claim and the amount due upon 

it aS required by Maine law. 
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made.?? In other words, the remedies to be enforced 
are those provided by the state in which the suit is 
brought.?4 


[§ 1198] I. Construction, Operation, and Effect?® 
—1. In General. Rules for the construction of con- 
tracts generally*?® and other contracts of sale?? ap- 
ply to conditional sales contracts.?% The rights and 
habilities of the parties thereto are to be determined 
by their intention as disclosed by the terms of the 
particular contract®® when the terms are not ambig- 
uous,*? and in determining this intent, the contract 
must be considered in its entirety.41 If several in- 
struments are made as part of one transaction, they 
must be construed together as if they constituted one 
instrument in form as they are in substance.*? As 
between the parties, if language in the contract is 
ambiguous, it will be construed most strongly in fa- 
vor of the buyer.4? Where the contract is ambiguous, 
it will as to third persons be construed as an absolute 
rather than a conditional sale.4# The contract will 
be construed most strictly against the seller where 
it is designed to work a forfeiture of the goods sold 
and the money paid thereon on certain conditions,*® 
as such contracts are not favored,*® and this rule 
will not be affected by the particular exigencies of 
the case.*? 


Severable or entire contracts. General rules*® ap- 
he can maintain/ the title to the property in C. Mc 
Corvey v. Potvin, 4 Wash. 698, 30 E 
DS BF Jee, 


[b] Property included in condi- 


GTOSS | tion—Where the contract between 


to movable property, the situs of 
which is in the state, would depend 
not upon the laws of that state but 
upon the laws and public policy of 
sister states or foreign countries). 


[a] Reason assigned was that on 
removal of the property to the state 
where it was then sold, the prop- 
erty itself, its disposition, and the 
transfer of title, becomes subject to 
the laws of the latter state by which 
must be determined the ‘effect of the 
sale and the rights of the parties 
thereunder. Marvin Safe Co. v. 
Norton, 48 N. J. L. 410, 7 A 418, 57 
AmR 566. 


29. Marvin Safe Co. v. Norton, 48 
N: J. iG. 410, 7 A 418, 57-AmR 566. 


Analogous decisions under the reg- 
istration laws in which conflicting 
views are held see infra § 1278. 


380. Boyer v. M. D. Knowlton Co., 
a St. 104, 97 NE 1387, 35 LRANS 
224, f 


81. In ‘re Meyer, 1 F. (2d) 513; 
Southern Hardware, etc., Co. v. Clark, 
DOtMMedw lp oll CA 339; 

32. See Conflict of Laws § 92 et 
seq. 

33. Weinstein v. Freyer, 
25o 70 S285, lz ERA 7100; 7 Public 
Parks Amusement Co. v. Embree- 
McLean Carriage Co., 64 Ark. 29, 40 
Sw 582; Gross v. Jordan, 83 Me. 380, 
92 A 250; Wurzel v. Delph, 33 Oh. 
Cir Cu.421'9) 


[a] Rule applied.—(1) The provi- 
sion of a statute requiring the con- 
ditional seller to tender money al- 
ready paid before taking possession, 
pertains only to the remedy and will 
be observed by the courts whose ju- 
risdiction is invoked to recover pos- 
session of the property where such 
sales have been made in another 
state. Public Parks Amusement Co. 
v. Embree-McLean Carriage Co., 64 
Ark. 29, 40S 582; Wurzel v. Delph, 
33 Oh, Cir, Ct. 219. (2) Where prop- 
erty conditionally sold in Massachu- 
setts is attached in Maine as belong- 
ing to the buyer, the seller, or his 


93 Ala. 


v. Jordan, 83 Me. 380, 22 A 250. 

34. EFry v. Theobold, 205 Ky. 146, 
265 SW 498. 

35. As to third persons see infra 
§§ 1229-1238. 


36. See Contracts §§ 481-592. 

37. See supra §§ 168-216. 

38. See cases infra this section. 
39. U. S—John Deere Plow Co. v. 


Mowry, 222 Fed. 1, 137 CCA 539 [cer- 
tiorari dism 239 U. S. 652 mem, 36 
SCt 160 mem, 60 L. ed. 487 mem]. 

Tda.—Smith v. Harrington, 41 Ida. 
155, 2880P) 530, 43 (ADR 22205 Nay= 
lor v. Simmons, 33 Ida. 320, 194 P 94; 
Berlin Mach. Works v. Dehlbom Lum- 
ber Co., 32 Ida. 566, 186 P 513. 


Mass.—White v. Solomon, 164 Mass. 
516, 42 NE 104, 30 LRA 5387. 


Mo.—Kolb v. Golden Rule Baking 
Co,, (A.) 9 SW (2d) 840. 


Mont.—Missoula First Nat. Bank vy. 
Marlowe, 71 Mont. 461, 230 P 374. 


Or.—Pacific Finance Corp. v. Elli- 
thorpe, 289 P 1058. 


And see Contracts § 482. 


“There is considerable variety in 
the form and character of condition- 
al sales contracts, and each, case aris- 
ing thereunder must be considered 
and determined in the light of the 
wording of the particular contract 
involved.’ Pacific Finance Corp. v. 
Ellithorpe, (Or.) 289 P 1058, 1060. 


[a] Execution of bill of sale by 
buyer to seller.—Where appellant put 
one C in possession of certain ma- 
chinery, with an agreement that he 
would turn the machinery over to C 
on his performance of’ certain condi- 
tions, and at the same time, and as 
part of the same transaction, C ex- 
ecuted a bill of sale of said machin- 
ery to appellant, which was duly re- 
corded, as, under the agreement, the 
title to the machinery ‘did not pass 
to C, it was reasonable to suppose 
that the bill of sale was merely for 
the purpose of giving notice as to who 
had title, and hence it did not vest 


plaintiff and defendant’s assignors 
provided for the sale of “a certain 
amount of machinery, and all pat- 
terns pertaining to the lock business. 
- .  . Said machinery shall be the 
property of said’ plaintiff until paid 
for. The word ‘machinery’ included 
the patterns. Brewer v. Ford, 59 
Elune aes INGYS wiG Om alia tise lt 6 aINie ve 
643, 27 NE 852). 


40. Berlin Mach. Works v.. Dehl- 
bom Lumber Co., 32 Ida. 566, 186 P 


41. Missoula First Nat. Bank v. 
Marlowe, 71 Mont. 461, 230 P 374. 


42. Young v. Corbitt Motor Truck 
Co., 1148" N.C. 5115 146 (SE 5345 "Ore= 
gon Motor Co. v. Carter, 123 Or. 215, 
261 P 691. And see Contracts § 487. 


[a] Thus, where the purchaser of 
a truck under a conditional sale 
agreement gave a note for the price, 
the note and the agreement must be 
construed together. Young v. Cor- 
bitt Motor Truck Co., 148 N. C. 511, 
146 SE 534. 


43. Harter v. Delno, 49 Cal. A. 729, 


194 P 300; Sears v. Higbee, 225 Ill. 
A. 197. 
[a] Rule applied.—In case of am- 


biguity in a contract of sale, where 
the seller claims the title and right 
to possession because of failure of 
the buyer to comply with the con- 
tract, and when it appears that the 
contract of sale is susceptible of two 
constructions, that construction will 
be adopted which will make perform- 
ance possible, and which will avoid 
a forfeiture. Sears v. Higbee, 225 
DDT Arey LOY fis 

44. W. T. Adams Mach. Co. v. 
Newman, 107 La. 702, 32 S 38. 

45. Saitch v. Kelley, 154 App. Div. 
864, 1389 NYS 534; Kuhn y. Groll, 118 
Wash. 285, 203 P 44. 


46. Kuhn y. Groll, supra. 

47. Kuhn v. Groll, supra. 

48. See Contracts § 525; and su- 
pra §§ 196-205. 
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ply in determining whether the contract is entire or 
Where articles sold and delivered were 
itemized and a price fixed and agreed upon for each, 
the contract was severable, not entire.®° 
which contemplated a delivery of property in install- 
ments, and, at the close of deliveries, the execution 
of a written conditional sale contract, consummated 
in accordance with such contemplation, was treated 
Separate contracts for 
different purchases of furniture at different times, 
neither of which furnished any consideration for 
any other, cannot be regarded as entire contract en- 
titling seller to repossess property at any time before 
payment of entire purchase price, notwithstanding 
same reservation of title in each contract.°? | 

Where goods are delivered -un- 
der a conditional sale contract, and the parties enter 
into a new agreement, their rights depend upon the 


divisible.*® 


as a single transaction.*? 


New agreement. 


new agreement with which the 


merged.°? 


[§ 1199] 2. As between Parties*—a. In General. 


49. See cases infra notes 50-52. 

50. Grunbaum Bros. Furniture Co. 
v. Humphrey Inv. Corp., 144 Wash. 
620, 258 P 517. 


51. Hubbell v. Davison, 184 Iowa 
131, 168 NW 137. 
52. Hardin v. Marshall, 176 Ark. 


977, 5 SW. (2d) 325. 

53. Smith v. Goff, 29 R. I. 439, 72 
A 289 

54. Of sale generally see supra § 
175 et seq. 

With respect to third persons see 
infra §§ 1229-1238. 


55. See infra § 1204. 


“The title remains in the vendor or 
passes from him to the vendee ac- 
cordingly as the conditions of the 
sale contract are broken or fulfilled, 
except when the title passes to the 
vendee upon the election of the ven- 
dor to treat the unpaid portion of 
the purchase price as a debt, the 
terms of the contract being such as 
to permit the vendor to make such 
election.” Barbour v. Hodge, 99 
Wash. 578, 170 P 115, 119. 


56. U. S.—U. S. v. One Buick Au- 


LOM eee 2d). 89" eS Crimp ev, Mie= 
Cormick Constr. Co., 71 Fed. 356, 18 
CCA 70 

Ala.—Louisville, ete., R. Co. v. 


Miller, 209 Ala. 378, 96 S 322. 


Ark.—Rex eae Co. v. Ross, 80 
Ark. 388, 97 SW 291 

Cal.—Parker v. eanke 185 Cal. 347, 
197 P 83; Van Allen v. Francis, 123 
Cal, 474.56) P 1339) Bice y.sHarold du: 
Arnolds sine. vocal, Ax 6295 243 2 
468; Manor v. Dunfield, 33 Cal. A. 
Bb, Lop 983. 

Conn.—Pearne v. Coyne, 
570, 65 A 973. 

Del.—Staunton v. Smith, 
193, 65 A 593, 

Ida.—Coffin v. Northwestern Mut. 
F. Assoc., 43 Ida. 1, 249 P 89, 48 ALR 
1225. 

Ind.—Schneider v. Daniel, 191 Ind. 
59, 131 NE 816, 17 ALR 1410; Heyns 
v. Meyer, 46 Ind. A. 45, 91 NE 973. 

Mass.—Day v. Bassett, 102 Mass. 
445, 

Mich.—Burroughs Adding Mach. 
Co. v. Wieselberg, 230 Mich. 15, 203 
NW 160. 

Miss.—Duke  v. 
Miss. 552. 

N. Y.—Herring v. Hoppock, 15 N. 


FAS OM Oop alas 
22 Del. 


Shackleford, 56 
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But a sale 


of payment.°° 


tet? 


= 1963 
right, a 


former one is | an 


[§§ 1198-1199 


As elsewhere shown, under a conditional sale by the 
terms of which the seller reserves the title to the 
goods until payment of the price, no property passes 
to the buyer, notwithstanding the delivery until per- 
formance of the condition as to payment, or tender 
The buyer, of course, has the right 
of possession and use of the property until default,*® 
a right which is defeasible by default,°? and his right 
to title is assured against everything but his own de- 
fault,°> in the absence of which, the seller can do 
nothing to prevent him from acquiring perfect ti- 
While the buyer is without title and can con- 
vey none,®® and can neither sell nor encumber the 
property in such manner as to defeat the title of 
the seller,®+ he acquires by the sale and delivery 
of possession to him an interest in the property®? 
which has been variously described as a “property 
“special property” 
“equitable interest,”°> an 


in the goods sold,°®* 
“equitable property 


right,”°° an “equitable ownership ;’’®" and it has been 


Yi 4095 
Or.—Rosendorf v. Baker, 8 Or. 240. 


Tex.—Halff v. Waugh, (Civ. A.) 183 
SW 839. 

Wis.—Boscobel v. Muscoda Mfg. 
Co., 175 Wis. 62, 183 NW 963. 

“The vendor is not entitled to the 
title and possession of the property 
and to be paid for it also.” Perkins 
v. Grobben, 116 Mich. 172, 179, 74 NW 
469, 72 AmSR 512, 39 LRA 815. 


57. Bice v. Harold L. Arnold, Inc., 
75 Cal. A. 629, 243 P 468; Manor v. 
Dunfield, 33 Cal. A. ST lioon a ISSls 
Heyns v. Meyer, 46 Ind. Ne 45, 91 NE 
ee Herring v. Hoppock, 15 N. ¥X% 
09. 


58. Brian v. H. A. Born Packers’ 
Supply Co., 203 Ill. A. 262; Fleury 
Vi, Putte, 250. A. 101s | Heyns Vv. 


Meyer, 46 Ind. A. 45. 


59. Brian v. H. A. Born Packers’ 
Supply Co., 203 Ill. A. 262. 


60. U. S.—In re Wegman Piano 
Co., 221 Fed. 128. 


Ala.—Wilson v. Caldwell, 
ALT, (S555 Heeb. 


Ark.—Estes v. Lamb, 149 Ark. 369, 
233 SW. 99, 

Cal.—Wise v. Collins, 121 Cal. 147, 
53 P 640;- Davies-Overland Co. v. 
Blenkiron, 71 Cal. A. 690, 236 P 179. 


Ga.—Parks v. Hallett, etc., Piano 
Co., 145 Ga. 671, 89 SE 715. 


Hawaii.—Aoyama v. Rose, 
waii 614. 


Ind.—Westchester 
ete, Cor ve ‘Carman, 
NE 707, 58 AmR 382. 


Mass.—Giligian v. New England 
Truck Co., 265. Mass. 51, 168 NH 651. 


Mich.—Wincheéster  v. King, 46 
Mich. 102, 8 NW 722. 


Tenn.—Star Clothing Mfg. Co. v. 
Nordeman, 118 Tenn. 384, 100 SW 93; 
Holmark v. Molin, 5 Coldw. 482; Price 
v. Jones, 8 Head 84; 'Houston v.: 
Dyche, Meigs 76, 338 AmD 130. 


61. Estes v. Lamb, 149 Ark. 
233 SW 99; Marker v. Williams, 39 
Oal,. AiG tee wr 19. ie Wasp > Winchester 
Wagon Works, etc., Co. v. Carman, 
109 Indv"3i)) 19 ‘NE 707, 58 AmR 389° 
Southern Finance Co. v. Mercantile 
Discount Corp., 80 Ind. A. 436, 141 
NE 250; Partlow-Jenkins Motor Car 
Coy Va Stravtont en Inds Ane 12 os ios 
NE 470; Cable Co. v. McElhoe, 58 
Ind. A. 637, 108 NE 790. 


19 Ala. 


27 Ha- 


Wagon Works, 
109) Ind, 31, 9 


369, 


held that the buyer may without the seller’s consent 


62. Benson Bros. Co. v. 
163 Ga. 434, 136 SE 317; 
Ingles, 21 B. C. 584. 


63. Coffin v. Northwestern Mut. 
Fire Assoc., 43 Ida. 1, 249 P 89, 48 
ALR 1225. 


64. U.S. v. One Buick Automobile, 
21 F. (2d) 789; Worcester Morris 
Plan Co. v. Mader, 236 Mass. 435, 128 
NE 777; Hurnanen v. Nicksa, 228 
Mass. 346, 117 NE 325; Keepers v. 
Fleitmann, 213 Mass. 210, 100 NE 333. 


65. Bingham v. Vandergrift, 93 
Ala. 283, 9 S 280; Malone v. Meres, 
91. Pla... 709; 109 S 67%; “Karalis vy. 
Agnew, 111 Minn. 522, 127 NW 440. 


66. Cook v. Citizens’ Ins. Co., 105 
W. Va. 375, 143 SE 1138. 


67. Nevada Motor Co. v. Bream, 
51 Nev. 89, 269 P 602; Carolina, etc., 
R. Co. v. Unaka Springs Lumber Co., 
130 Tenn. 354, 170 SW 591; Light 
v. Greenwich Ins. Co., 105 Tenn. 480, 
58 SW 851. 


[a] In Alabama ‘‘the tendency to 
give the conditional sale the qual- 
ities of a mortgage finds expression 
in our statute, giving the vendee a 
statutory option to redeem when sued 
in detinue by the vendor. Code §§ 
7400, 7401. In equity, the vendee is 
treated as the owner of an increas- 
ing equitable intérest, as the proper- 
ty is paid for, protected much as the 
equity of redemption in mortgage 
cases. Perkins v. Skates, 220 Ala. 
216, 124 S 514. 


[b] In New York.—‘Such con- 
tracts now stand practically upon the 
Same basis as: chattel mortgages. 
Equitably, the conditional vendee is 
the owner and the vendor holds the 
property merely as security for the 
purchase price, although the legal 
title does not pass to the vendee un- 
til payment. Many changes have 
been made in the statute relating to 
conditional sales, sinee it was first 
enacted in 1884 (L. [1884] e¢ 315), 
safe-guarding conditional vendees 
against harsh provisions in such con- 
tracts. A conditional vendor may 
not now take and appropriate abso- 
lutely the property and forfeit what 
has been paid thereon, although the 
contract so provides upon the con- 
ditional vendee making default.’ 
Ratchford v. Cayuga County Cold 
Storage, etc., Co., 159 App. Div. 525, 
145 NYS 83, 86 ‘Taft ZA eNews 565, 
112 NE 447, LRAI1916E 615]. See 
Re NG Hartnett, 127 Mise. 221, 215 


Johnson, 
Sharp v. 


For later cases, developments and changes in the law see Annotations, same title and section numper, 
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sell®S or mortgage®® or give away’® his interest in 
the property subject to the rights of the seller.7! 
If the purchase price is not paid, the seller’s right 
to recover the property is not prejudiced by such sale 
or mortgage.*? And it has been held that his inter- 
est may be awarded to the buyer’s wife in divorce 
proceedings as community property where no for- 
feiture had been declared by reason of the buyer’s 
default.** The title of the seller is not absolute in 
the sense that he can convey title to the property 
conditionally sold free from the rights of the con- 
ditional buyer or otherwise deal with the property in 
a manner inconsistent with the rights of the latter.7* 
He may, however, sell or mortgage his interest in the 
goods or in the contract.” 


[§ 1200] b. Proceeds, Profits, and Increase of 
Property. Since the title to the property remains in 
the seller he also has title to the increase of ‘such 
property.*®° And where the contract authorizes a 
resale of the goods sold but provides that title to the 
goods or the proceeds thereof shall remain in the 
seller until the entire indebtedness is paid, the seller 


68. U. S.—In re Bettman-Johnson 
Cos, 250 Hed. 657, 163 CCA 8. 


SALES 


the rights of innocent third persons 
should not intervene, and did not ren- 


BS 2 al C oN fe a) 
is entitled to recover the proceeds of a sale of the 
goods.77 He does not, however, take title to goods 
purchased with the proceeds of the property sold,** 
or received by the buyer on an exchange of proper- 
ty,*® unless there is an express stipulation to that 
effect. in the contract.*° 


Goods acquired to keep up stock. A stipulation, 
in an agreement to sell a stock of goods, that the 
title to same, except such as may be sold in course of 
trade, shall remain in the seller until the purchase 
price is fully paid, and that the buyer, by making 
fresh purchases, shall keep the stock equal to what 
it was at the time of sale, does not give the seller 
title to goods so bought to replenish the stock.*+ 


Stipulation against depleting the stock while any 
portion of the purchase money remained unpaid did 
not authorize the buyer to purchase new goods on the 
credit of the sellers.*? 


[§ 1201] c. Sale for Resale or Consumption by 
Buyer.*? As already shown, under the ordinary con- 
ditional sale contract, the buyer acquires no title,** 


Foundry Co. v. Pascagoula Ice Co., 
72 Miss. 608, 18 S 364. 


Ala.—Bishop v. Minderhout, 128 
Ata. 162, 29 S 11, 86 AmSR 134, 52 
LRA 395. 


Ark.—Loden v. Paris Auto Co., 174 
Ark. 720, 296 SW 78; Fairbanks v. 


Parker, 167 Ark. 654, 269 SW 42; 
Estes v. Lamb, 149 Ark. 369, 233 
SW 99; Fox v. Delaney, 111 Ark. 


640, 168 SW 157; Clinton v. Ross, 
108 Ark. 442, 159 SW 1103; Dedman 
v. Earle, 52 Ark. 164, 12 SW 330. 


Hawaii. Aoyama v. Rose, 27 Ha- 
waii 614. ; 

Me.—State v. One Buick Automo- 
bile, 122 Me. 280, 119 A 666. 


Mass.—Giligian' v. New England 
Truck Co., 265 Mass. 51, 163 NE 654; 
Worcester Morris Plan Co. v. Mader, 
e296 Mass. 435, 128 NE 777; Day v. 
Bassett, 102 Mass. 445. 


Minn.—Karalis v. Agnew,:111 Minn. 
522, 127 NW 140. 


Miss.—Richton Overland Co. v. Mc- 
Cormick Motor Car Co., 148 Miss. 616, 
1147S 387. 


N. H.—Nutting v. Nutting, 63 N. 
H, 221; Bailey v. Colby, 34 N. H. 29, 
66 AmD 752. 


N. Y.—Tompkins v. Fonda Glove 
Lining Co., 188 N. Y. 261, 80 NE 933; 
Arter v. Jacobs, 226 App. Div. 3438, 234 
NYS 357. 


Or.—-Pelton Water Wheel Co. v. 
Oregon Iron, etc., Co., 87 Or. 248, 170 
P 317; Christenson v. Nelson, 38 Or. 
473, 68 P 648. 


And see infra § 1409. 


{a] Fraud as to balance due.— 
Where a conditional buyer, after part 
‘performance of the contract, trans- 
fers his interest, the conditional sell- 
er agreeing with the transferee that 
payment of the balance due shall vest 
the title in him, and the seller and 
buyer, by fraudulently representing 
that the balance due is greater than 
it really is, procure that amount to 
be inserted in the contract between 
the seller and transferee, and the Sell- 
er, on failure of the transferee to pay 
the amount specified in the contract, 
replevies the goods, an answer alleg- 
ing the fraud and that the balance ac- 
tually due has been paid sets up a 
good defense. Sanford v. Gates, 18 
Mont. 398, 45 P 559. 


[b] Sale to wife.-—The provision 
that the title should remain in the 
seller, thus preventing the disposal 
of the property without his consent, 
was merely for his protection, so that 


der the sale and transfer to the buy- 
er’s wife of her husband’s interest in- 
valid. Powers v. Burdick, 126 App. 
Diva 1795. 1 LOS INS 883: 


69. U. S.—In re Bettman-Johnson 
Co., 250 Fed. 657, 163 CCA 3. 


Ark.—Loden v. Paris Auto Co., 174 
Ark. 720, 296 SW 78; Fairbanks v. 
Parker, 167 Ark. 654, 269 SW 42; Estes 
v. Lamb, 149 Ark. 369, 233. SW 99; 
Clinton v. Ross, 108 Ark. 442, 159 SW 
1103; Sunny South Lumber Co. v. 
Neimeyer Lumber Co., 63 Ark. 268, 38 
SW 902. 

Ida.—Coffins v. Northwestern Mut. 
F. Assoc., 43 Ida. 1, 249 P 89, 48 ALR 
1225 (dictum). 

Mass.—Giligian v. New England 
Truck Co., 265 Mass. 51, 163 NE 651; 
Worcester Morris Plan Co. v. Mader, 
236 Mass. 435, 128 NE 777; Federal 
Trust Co. v. Bristol County St. R. Co., 
222 Mass. 35, 109 NE 880; Keepers v. 
Fleitmann, 213 Mass. 210, 100 NE 333; 
Dame v. Hanson, 212 Mass. 124, 98 
NE 589, 40 LRANS 873, AnnCas1913C 
3829; Chose v. Ingalls, 122 Mass. 381. 


N. Y.—Friedman v. Phillips, 84 App. 
Div. 179, 82 NYS 96. 

Oh.—Albright v. Meredith, 58 Oh. 
St. 194, 50 NE 719. 

R. I.—Carpenter v. Scott, 13 R. I. 
477. 

B. C.—Sharp v. Ingles, 21 B. C. 584. 

70. Hatch v. Lamos, 65 N. H. 1, 17 
A 979, 4 LRA 404. 

71. Bishop v. Minderhout, 128 Ala. 
162, 29 S 11, 86 AmSR 134, 52 LRA 
395; Fox v. Delany, (Ark.) 163 SW 
157; Karalis v. Agnew, 111 Minn. 522. 
127 NW 440. And see cases supra 
notes 69, 70. 

72. Clinton v. Ross, 108 Ark. 442, 
159 SW 11038. 

73. Coffin v. Northwestern Mut. F. 
Assoc., 43 Ida. 1, 249 P 89, 48 ALR 
1225. 

74. Starr v. Govatos, 
130 A 392. 

75. Ark.—Little Rock Bank v. Col- 
lins, 66 Ark. 240, 50 SW 694. 

Ida.—Barton v. Groseclose, 11 Ida. 
227, 81 P 623. 

Me.—Everett v. Hall, 67 Me. 497. 


Mass.—Worcester Morris Plan Co. 
v. Mader, 236 Mass. 435, 128 NE 777. 


Minn.—Spoon v. Frambach, 83 
Minn. 301, 86 NW 106. 


Miss.—Ross-Meehan 


33 Del. 66, 


Brake Shoe 


N. H.—Cutting v. Whittemore, 72 
N. H. 107, 54 A 1098. 


Or.—Landigan v. Mayer, 32 Or. 245, 
51 P 649, 67 AmMSR 521. 


Utah.—Standard Steam Laundry vy. 
Dole, 22 Utah 311, 61 P 1103. 


Vt.—Nye v. Daniels, 75 Vt. 81, 53 
A 150; Burnell v. Marvin, 44 Vt. 277. 


And see infra § 1409. 


[a] After a servant, who bought 
goods from the master under a con- 
tract stipulating that the ownership 
of the goods should remain in the 
master until the servant had sufficient 
credit to pay for the same, had paid 
for the goods, the master could not 
thereafter make advancements to the 
servant which would constitute a 
charge against the goods. Black Ra- 
ven Coal Co. v. Edmonson, 108 SW 
955, 33 KyL 3. 


76. Elmore v. Fitzpatrick, 56 Ala. 
400; Anderson v. Leverette, 116 Ga. 
732, 42 SE 1026; Bunker v. McKenney, 
63 Me. 529; Allen v. Delano, 55 Me. 
113, 92 AmD 573; Desany v. Thorp, 
70 Vt. 31, 39 A 309; Clark'v. Hayward, 


51 Vt. 14; Buckmaster v. Smith, 22 
Vt. 2038. 
[a] Slaves.—The buyer in a condi- 


tional sale or vente a remere, has a 
greater analogy to a usufructuary 
than to any other bailee of the prop- 
erty of another, as regards the fruits 
or increase. Neither the usufructua- 
ry or buyer in a sale a remere, can 
make the children or young of slaves, 
born during their possession, their 
own. Patterson v. Bonner, 19 La. 508. 


77. ..wWeston vy. Brown, ) 158. INoeye 
370, 53 NE 36. 


78. Baker v. Tolles, 68 N. H. 73, 36 
A 551. 


79. Dedman v. Earle, 52 Ark. 164, 
12 SW 330; Smith v. Gufford, 36 Fla. 
481, 18 S 717, 51 AmSR 37. 


80. Cole v. Propst, 119 Ala. 99, 24 
S 884; Churchill v. Bailey, 13 Me. 
64; McGinnis v. Savage, 29 W. Va. 
362, 1 SEH 746. 

81. Harding v. Lewenberg, 
Mass. 394, 54 NE 870. 

82. Richardson Drug Co. v. Plum- 
mer, 56 Nebr. 5238, 76 NW 1086. 

83. Rights of: 

Bona fide purchasers see 

1233-1237. 

Creditors see infra §§ 1230-1232. 


84 See supra § 1199. 


174 


infra §§ 
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and in the absence of authorization by the seller has 


no right to resell the property.®® 
Effect of authorization to sell. 


er,2® 


85. Wilkinson v. H. C. Akeley 
Lumber Co., 56 Minn. 401, 57 NW 
941; National Cash Register Co. v. 


Ferguson, 25 Misc. 363, 55 NYS 592; 
Prescott v? Prescott, 41 Vt. 1381. 


[a] Consent that property may be 
mortgaged to a certain corporation 
does not authorize the buyer to mort- 
gage it to another corporation. Lo- 
rain Steel Co. v. Norfolk, ete., R. Co., 
187 Mass. 500, 73 NE 646. 


86. West v. Fulling, 36 Ind. A. 617, 
76 NE 325; In .re Gilligan, 152 Fed. 
605 [writ of certiorari den 206 U. S. 
563 mem, 27 SCt 796 mem, 51 L. ed. 
1190 mem] (stating Indiana law); 
McCallum v. Jones, 150 Tenn. 492, 265 
SW 984; Star Clothing Mfg. Co. v. 
Nordeman, 118 Tenn. 384, 100 SW 93; 
In re Meyer, 1 F. (2d) 513 (stating 
Tennessee law); Mitchell Wagon Co. 
v. Poole, 235 Fed. 817, 149 CCA 129 
(stating TennesSee law); Coweta 
Fertilizer Co. v. Brown, 163 Fed. 162, 
89 CCA 612 (stating Tennessee law). 
See also as tending to sustain this 
view Wilder v. Wilson, 16 Lea (Tenn.) 
ee McCombs v. Guild, 9 Lea (Tenn.) 
chil 


“A conditional sale of personal 
property, as understood in this State, 
[Tennessee] means one in which the 
title is retained by the vendor, with 
no right in the vendee to sell the prop- 
CLEVeSlan Clothing me Mit ei CO tivn 
Nordeman, 118 Tenn. 384, 387, 100 SW 
93. 


[a] Rule applied.—Where the own- 
ers of a retail stock of groceries sold 
one-half thereof by contract, reserv- 
ing title in the sellers until the goods 
were paid for, but authorizing the 
buyer to sell the same in the ordina- 
ry course of business, such contract 
was fraudulent; and, the goods hayv- 
ing been retaken by the sellers for 
the buyer’s default in payment of the 
price »while insolvent, the_ sellers 
thereby acquired an unlawful prefer- 
ence, which was recoverable by the 
buyer’s trustee in bankruptcy. West 
v. Fulling, 36 Ind. A. 617, 76 NE 325. 


87. See cases infra notes 88-92. 

8s. U. S.—In re Pierce, 157 Fed. 
755, 87 CCA 5387. 

Ark.—Rex Buggy Co. v. Ross, 
Ark. 388, 97 SW 291. 

Conn.—O’ Loughlin v. Erwin M. Jen- 
nings Co., 107 Conn. 365, 140 A 758. 

Fla.—Edwards v. Baldwin Piano 
Co., 79 Fla. 143, 83 S 915, 918. 

Iowa.—International Harvester Co. 
v. Poduska, 232 NW 67. 

Me.—Rogers v. Whitehouse, 71 Me. 
222. 


Mass.—Burbank v. Crooker, 7 Gray 
158, 66 AmD 470. 


Minn.—Bradley Clark & Co. v. Ben- 
son, 93 Minn. 91, 100 NW 670. 


80 


S. D.—Dowagiac Mfg. Co. v. White] a resale. 


In some jurisdic- 
tions, the law is well settled that where goods are 
sold to a retail merchant for resale in the ordinary 
course of business, a provision in the contract that 
title to the goods shall remain in the seller until the 
goods are paid for, is void as against publie policy 
and the absolute title to the goods passes to the buy- 
In others it is generally held that a reserva- 
tion of title in a contract of this character is valid 
as between the parties,®* and as between the seller 
and one standing in the place of the buyer,®® such as 
an assignee or a trustee in bankruptey or insolven- 
cy,°® as the trustee has no higher rights than the 
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bankrupt;®° and especially is this so where the con- 


tract contains a further provision that the proceeds 


Rock Lumber, etc., Co., 26 S. D. 374, 
128 NW 334, 18 S. D. 105, 99 NW 854. 

Wis.—John Deere Plow Co. v. Ed- 
gar Farmer Store Co., 154 Wis. 490, 
143 NW 194. 

“We see no legal objection to a 
wholesale dealer making a condition- 
al sale to a retailer with the under- 
standing that he may dispose of the 
goods as they may be called for at 
retail, but that as between themselves 
the property shall not pass until the 
goods are paid for.” Rogers v. White- 
house, 71 Me. 222, 226. 

89. Bryant v. Swofford Bros. Dry 
Goods: Co;,.214. U.S. 279, 29) SCt_614, 
53 L. ed. 997; John Deere Plow Co. 
v. Edgar Farmer Store Co., 154 Wis. 
490, 143 NW 194. 

[a] Rule applied.—A contract under 
which a manufacturer sold and deliv- 
ered farm machinery to be resold at re- 
tail by the vendee, providing that the 
title should remain in the manufactur- 
er until full payment of the purchase 
price and that the manufacturer 
should be entitled to possession when- 
ever it might feel insecure or when- 
ever the vendee might become insol- 
vent or bankrupt, was a conditional 
sale, recognized by St. § 2317, as a 
proper mode of transfer, and if free 
from actual fraud was valid and ef- 
fective between the parties. John 
Deere Plow Co. v. Edgar Farmer Store 
Co., 154 Wis. 490, 143 NW 194. 

90. Bryant v. Swofford Bros. Dry 
Goods Co., 214 U. S. 279, 29 SCt 614, 
be lu, ed. 997%. 


91. Ark.—Triplett v. Mansur, etc., 
Impl. Co., 68 Ark. 230, 57 SW 261, 82 
AmSR 284; Bryant v. Swofford Bros. 
Dry Goods Co., 214 U. S. 279, 29 SCt 
614, 53 L. ed. 997 [aff 153 Fed. 841, 
83 CCA 23]. 


Conn.—New Haven Wire Co. Cas- 
es, 57 Conn. 352, 18 A 266, 5 LRA 300. 


Towa.—International Harvester Co. 
v. Poduska, 232 NW 67. 


Mich.—Mishawaka Woolen Mfg. Co. 
v. Stanton, 188 Mich. 237, 154 NW 48. 


Minn.—Dunlop v. Mercer, 156 Fed. 
545, 86 CCA 435. 


N. Y.—Cole v. Mann, 62 N. Y. 1. 


S. D.—Dowagiac Mfg. Co. v. White 
Rock Lumber Co., 26 S. D. 374, 128 
NW 334, 18 S. D. 105, 99 NW 854. 


Vt.—Manley Bros. Co. v. Somers, 
100 Vt. 292, 137 A 336; Reed v. Rowell, 
100 Vt. 41, 134 A 641. 


Wis.—John Deere Plow Co. v. 
Idgar Farmer Store Co., 154 Wis. 490, 
143 NW 194. 


[a] Necessity for compliance with 
condition to validate resale.—(1) 
Where the seller gives the buyer per- 
mission to sell the property and turn 
over the proceeds to the seller, the 
buyer must comply with the condi- 
tion in order to justify and validate 
Manley Bros. Co. v. Somers, 


of the sale shall be the property of the seller;°* but 
this further provision is not necessary to the validity 
of the contract.®? 

Sale for consumption. 
ing title in the seller hy authorizing the buyer to 
consume the goods sold has been held valid as be- 
tween the parties.°* 

[§ 1202] d. Injury to, or Destruction of, Proper- 
ty®4—(1) View That Loss Falls on Seller. In many 
jurisdictions the rule is that since the title remains 
in the conditional seller, the goods are at his risk 
and in the event of their destruction or injury with- 
out the buyer’s fault, the seller must bear the loss,?® 


A contract of sale resery- 


100 Wt. 292, 137: A 3365 “Reed” ve 
Rowell, 100. Vt. 41, 1384 A 641. (2) 
And failure to turn over the proceeds 
of the resale places the buyer in the 
position of one who had sold with- 
out permission. Reed v. Rowell, su- 
pra. (3) So it has been held that 
a partnership buyer’s transfer of the 
goods to a corporate successor with- 
out any consideration being paid is 
not a compliance with the provisions 
of the contract, and the _ seller’s 
rights are not affected by the re- 


sale. Manley Bros. Co. v. Somers, 
supra. 
92. Dowagiac Mfg. Co. v. White 


Rock Lumber Co., 26'S. D. 374, 128 
NW 334, 18 S. D. 105, 99 NW 854. 


93. Armington v. Houston, 38 Vt. 
448, 91 AmD 366. 


94. Sales contracts generally see 
supra §§ 608-611. 


95. U. S.—Arthur v. Blackman, 63 
Fed. 536. 


Ala.—Perkins v. Skates, 220 Ala. 
216, 124 S 514; American Soda Foun- 
tain Co. Va Blue< 4058S "2s 
v. Minderhout, 128 Ala. 162, 
11, 86 AmSR 134, 52 LRA 395; 
v. Waite, 88 Ala. 599, 7 S 117. 


Cal.—Kirtley v. Perham, 176 Cal. 
soo, L68) Py sbi) Potts: Druse@oume 
Benedict, 156-.Cal. 322.) 104eP aasaN 
25 LRANS 609; Waltz y. Silveria, 
25 (Cali cA sii 458 Palos 


Ga.—Commander Mills Co. v. 
Schafer, 144 Ga. 37, 85 SH 1036: 
Mountain Mill Co. v. Butler, 109 Ga. 
469, 34 SE 565; Glisson v. Heggie, 
105 Ga. 30, 31 SE 118; Randle v. 
Stone, 77 Ga. 501; Whigham v. Hall, 
8 Ga. A. 509, 70 SE 23. 


Mass.—Swallow  v. 
Mass. 355. 


N. Y.—Vigliotti v. Home Ins. Co., 
206 App. Div. 398, 201 NYS 407; 
Edward Thompson Co. v. Vacheron 
69 Misc. 83,125 NYS 939, 941; Nation- 
al Cash Register Co. v. South Bay 
Club Assoc., 64 Misc. 125, 118 NYS 
1044; Wolf v. Di Lorenzo, 21 Misc. 
521, 47 NYS 719. 

Tex.—Cobb'v. Tufts, 2 Tex, A. 152) 


Wash.—Holt Mfg. Co. v. Jaussaud, 


Emery, 111 


132 Wash. 667, 233 P 3 
ce 35, 38 ALR 
Alta.—Burke vy. Weir, [1928] 4 


DomLR 837, [1928] 3 WestWkly 257. 


Sask.—Edgar v. Bahrs, 11 Sask. L 
457, [1918] 43 DomLR 372. > ; 


[a] In support of this view, it 
was said: ‘Nor can we agree with 
the reasoning of those courts that 
have placed their conclusions on the 
ground that the purchaser has ab- 
solutely bound himself to buy and 
pay for the article, and that if it 
is destroyed while in his possession, 
that is no reason why he should be 
relieved. On the contrary, the prom- 
ise to buy and pay for the article 
is mutual and interdependent with 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 
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unless the contract specifically provides otherwise.®® 
However, the risk of loss falls on the seller only 


where the buyer is without fault.®7 


held that where the buyer executes a mortgage to 
the seller, to better secure the purchase price, he 
thereby admits that the title to the property was in 
him at the time of the execution of the mortgage, and 
cannot contend, after the destruction of the goods, 
that the original contract of sale was ‘a conditional 
one, so that title did not pass to him, and thus throw 


the loss upon the seller.°® 


Effect of special contractual provisions. 
course, competent for the parties to the contract by 
special agreement to provide that the loss shall fall 


the promise of the vendor to sell 
and deliver the article. The prom- 
ises being mutual and interdepend- 
ent, when the one cannot comply, 
the other is under no obligation to 
comply.” Holt Mfg. Co. v. Jaussaud, 
132 Wash. 667, 674, 233 P 35. 


[b] Rule applied.—The rule has 
been applied in the case of destruc- 
tion by (1) fire (Holt Mfg. Co. v. 
Jaussaud, 132 Wash. 667, 233 P 35), 
(2) or theft (Vigliotti v. Home Ins. 
Co., 206 App. Div. 398, 201 NYS 407), 
(3) and in case of an executory agree- 
ment for the sale of a newspaper 
route, consisting of the right to sell 
and deliver a daily newspaper on cer- 
tain streets, in a case where the 
newspaper discontinued publication 
before the arrival of the time for full 
payment of the purchase price (Kirt- 


ley v. Perham, 176 Cal. 333, 168 P 
351). 
{c] Default in payment and in 


removing property from station.—(1) 
A buyer who breached a contract to 
pay a draft for the price of goods 
and remove them from a railroad 
station, title to remain in the sell- 
er until paid, is not liable for a loss 
occasioned by the destruction of the 
goods by a fire in the depot. Com- 
mander Mills Co. v. Schafer, 144 Ga. 
37, 85 SE 1036; Mountain City Mill 
Co. v. Butler, 109 Ga. 469, 34 SE 
565. (2) The mere failure to pay 
the draft promptly could not have 
been the cause of the fire and de- 
struction of the property. Mountain 
City Mill Co. v. Butler, supra. (3) 
And it was said that the rule is es- 
pecially applicable where the proper- 
ty was destroyed during the exten- 
sion of the time in which the buy- 
er was allowed to pay the purchase 
money. Mountain City Mill Co. v. 
Butler, supra. 

[ad] Loss in transit.—Where plain- 
tiff by an entire contract sold defend- 
ant a set of books, retaining title un- 
til they were paid for, delivery of 
a volume thereof to a carrier for 
transportation to defendant works no 
change of ownership and plaintiff 
continues to bear the risk of trans- 
it, especially where no notice of the 
shipment was sent to defendant, and, 
where the volume was never received 
by defendant, plaintiff could not re- 
cover the price. Edward Thompson 
Co. v. Vacheron, 69 Misc. 83, 125 NYS 
939. 

[e] In Colorado (1) as elsewhere 
shown, the optional payment of price 
is as essential to a conditional sale 
as the conditional passing of title. 
See supra § 1170. (2) Therefore, the 
purchase of goods and the execution 
of a note in payment thereof, recit- 
ing that the title to the property 
shall remain in the seller until the 
purchase price is paid, is not a con- 
ditional sale, but vests an absolute 
title in the buyer and renders him lia- 
ble for the price, if the property is 
destroyed by fire. Cripple Creek 
First Cong. Church v. Grand Rapids 
School Furniture Co., 15 Colo. A. 46, 
60 P 948. 
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on the buyer.®°® A provision in the contract imposing 
the risk of loss or injury on the buyer is applicable 
notwithstanding the fact that at the time of the de- 
struction of the property it was‘under seizure by the 
seller for nonpayment, provided the loss is not due 
to the fault of the seller. 
[§ 1203] (2) View That Loss Falls on Buyer. 
Contrary to the doctrine stated in the preceding sec- 
tion,” 1t is held in many jurisdictions that under a. ° 
conditional sale, the buyer, being ordinarily vested 


with all the instruments of ownership except title, 


Ibs; or: 


96. See cases infra note 99. 


97. Campbell Chevrolet Co. v. 
Walsh, 102 Cal. A. 100, 282 P 510. 

[a] Burden of showing that buyer 
was without fault.—Under the Geor- 
gia statutes the buyer must affirma- 
tively show that he himself was with- 
ove faults. Wells. ve Js Ac BPay,etci, 
Cori s3nGan wo 2S (SENS lon Mele Eve 
Fryer, 33 Ga. A. 564, 126 SE 885. 


98. American Soda Fountain Co. v. 
Blue, 146 Ala. 682, 40 S 218. 


99. Ala.—Hoobler v. International 
Harvester Co., 185 Ala. 5338, 64 S 567; 
Kentucky Wagon Co. v. Blanton-Cur- 
ue Mercantile Co., 8 Ala. A. 669, 62 

368. 


Cal.—Campbell Chevrolet Co. v. 
Walsh, 102 Cal. A. 100, 282 P 510. 


Ga.—Avery v. Middlebrooks, 142 
Ga. 830, 83 SE 944; Boyer v. Aus- 
burn, 64 Ga. 271; Adams v. Walker, 
24 Ga. A. 646, 101 SE 815; McKin- 
ney v. Battle, 138 Ga. A. 255, 79 SE 
92; Whigham v. W. Hall Co., 8 Ga. 
A. 509, 70 SE 23. 


N. Y.—Constantin v. A. H. & F. H. 
Lippincott, 93 Misc. 72, 156 NYS 550, 
551; National Cash Register Co. v. 
South Bay Club House Assoc., 64 
Mise. 125, 118 NYS 1044. 


Alta.—Burke v. Weir, [1928] 4 Dom 
LR 8387, [1928] 3 WestWkly 257. 


Sask.—Holm v. Morgan, 15 Sask. L. 
83, 63 DomLR 383. 


[a] Contracts held to impose loss 
on buyer.—(1) A contract for the sale 
of a mule under which the seller re- 
served title and expressly negatived 
any warranty as to soundness and 
health and under which the buyer as- 
sumed all risk “with reference there- 
to” and agreed that he should not be 
entitled to. an abatement of the 
amount of his note for any reason 
whatever, imposes on the buyer a 
liability for the purchase price of the 
mule without abatement of price al- 
though the mule died without his 
fault. Adams v. Walker, 24 Ga. A. 
646, 101 SE 815. (2) Where buyers 
of machinery gave a note therefor, in 
which they agreed that title should 
remain in the sellers until the pur- 
chase money should be paid, that, on 
failure to pay, the sellers might take 
possession, sell the property, apply 
the proceeds to the payment of the 
debt, and pay the balance if any, to 
the buyers, and further agreed that 
they guaranteed the sellers against 
any damages to the machinery by fire 
while in their possession, and that 
they would keep the machinery in- 
sured for at least one-half of the 
purchase money for the benefit of the 
sellers, this constituted such a con- 
tract, as made the loss fall on the 
buyers, if the machinery was de- 
stroyed by fire while in their posses- 
sion. Avery v. Middlebrooks, 142 Ga. 
830, 838 SE 944. (3) Where the con- 
tract provided that the title and own- 
ership of the goods or the proceeds 
in case of sale should remain in the 
seller until the purchase price of the 


the risk of loss or injury to the property is to be 
borne by him and that he is liable for the price al- 
though it has been injured or destroyed without his 


goods was paid, that nothing in the 
order should release the buyer from 
payment of the notes, that in case of 
loss by fire the notes should become 
payable at once at the seller’s op- 
tion, the: seller’s responsibility 
should cease upon receipt for the 
goods by the carrier as in good order, 
the purchaser under the contract de- 
prived himself of the defense against 
the notes that the goods were de- 
stroyed by fire before the notes fell 
due. Kentucky Wagon Mfg. Co. v. 
Blanton-Curtis Mercantile Co., 8 Ala. 
A. 669, 62 S 368. (4) Where the sale 
provided for shipment at buyer’s risk, 
he cannot recover of the seller for in- 
juries in transit, although the article 
was consigned to the seller at the 
buyer’s place of business. Constan- 


tin v. A, Eek. A. mippineottimos. 
Misc. 72, 156 NYS 550. 
[b] Loss by death.—A stipulation 


to the effect that it is expressly un- 
derstood that the seller does not in- 
sure the health, life, soundness, or 
work of the horse, but, “in case of 
loss or damage to said property, the 
same shall be the loss of the buyers,’ 
when construed as a whole, includes 
loss by death. McKinney v. Battle, 
13 Gay AL=255, 79) SE 92: 


[c] Forfeiture for illegal use.— 
Where the contract provided that the 
loss of an automobile from any cause 
should not relieve the buyer, he will 
not be relieved from payment of the 
price although it was forfeited to the 
government for use in transporting 
liquor without his knowledge and 
consent, where he did not show him- 
self free from negligence in permit- 
ting such use. Campbell Chevrolet 
ye v. Walsh, 102 Cal. A. 100, 282 P 


{d] Question for jury.—A provi- 
sion in a purchase-money note given 
on conditional sale of animals that 
the maker agreed to pay for the ani- 
mals even if they should die from 
any cause whatever, being ambiguous 
as to the time of death contemplated, 
the construction of the provision was 
for the jury under Civ. Code (1885) § 
3672, providing that, where any mat- 
ter of fact is involved in a contract, 
the jury should find the facts. Whig- 
ham v. Hall, 8 Ga. A. 509, 70 SE 23. 


[e] Waiver of provision imposing 
loss on buyer.—Although the contract 
provided that loss or destruction of 
the property should fall on the buy- 
er, the seller by suing in trover re- 
scinded an agreement including this. 
provision and rendered applicable 
statutes entitling the buyer to rescis- 
sion or abatement in case of loss or 
damage without his fault. Jefferson- 
ville v. Cotton States Belting, etc., 
Co., 30 Gar A. 470; 473; 18 Sik} 74400 
See Ayash v. Georgia Show Case Go., 
17 Ga. A. 467, 87 SE 689. 


1. Holm v. Morgan, 15 Sask. L. 
83, 68 DomLR 383, [1921] 3 West 
Wkly 671. 


2 See supra § 1202. 
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fault,? unless otherwise expressly provided by con- 
tract;* and the rule is especially applicable where 
the contract provides for the giving to the buyer of 
the right to resell the goods at any price he pleases.’ 


{[§ 1204] J. Performance by Buyer—1l. In Gener- 


3. Ark.—Hollenberg Music Co, v. 
Barron, 100 Ark. 403, 140 SW 582, 36 
LRANS 594, AnnCasi9138C 659; Phil- 
lips v. Hollenberg Music Co., 82 Ark. 
S2599 SSW. 41105: 

Conn.—O’Neil-Adams Co. v. EHk- 
lund, 89 Conn. 232, 93 A 524 (under 
statute so providing). 

Fia.—Phenix Ins. Co. v. Hilliard, 
59 Fla. 590, 52 S 799, 188 AmSR 171. 


Ind.—Jessup v. Fairbanks, 38 Ind. 
PAGO es oneN I L050. 


Ky.—Prather v. Norflet, 1 A. K. 
Marsh. 178. 
Miss.—Burnley v. Tufts, 66 Miss. 


48, 5 S 627, 14 AmSR 540. 
Mo.—Tufts v. Wynne, 45 Mo. A. 42; 
Jacob Strauss Saddlery Co. v. King- 
man, 42 Mo. A. 208. 
Mont.—Lacey v. Great Northern _R. 
Co., 70 Mont. 346, 225 P 808, 38 ALR 
aioe 


Nebr.—Charles A. Stickney Co. v. 
Nicholas, 98 Nebr. 287, 152 NW 554. 

N. J.—American Soda Fountain Co. 
v. Stolzenbach, 75 N. J. l. 721, 68 A 
1078, 127 AmSR 822, 16 LRANS 703; 
American Soda Fountain Co. v. 
Vaughn, 69 N. J. i. 582, 55 A 54; Col- 
lerd, ws Lully, 78 Ny Jaq. 557, 80-4 
491, AnnCasi912C 78 [aff 77 N. J. Eq. 
439, 77 A-1079]. 

N. C.—-Whitlock v. Auburn Lumber 
Co., 145 N. C. 120, 58 SE 909, 12 LRA 
NGar214° "Rufts: ve Grifiin, LOT Ne Cc: 
47, 12 SE 68, 10 LRA 526, 22 AmSR 
863. 

Okl.—Harley v. Stanley, 25 Okl. 89, 
105 P’'188, 138 AmSR 900. 

Pa.—International Harvester Co. v. 
Stoker, 34 Pa. Co. 186 


Tenn-—Carolina, wetciy vt. Comin. 
Unaka Springs Lumber Co., 130 Tenn. 
354, 170 SW 591; Marion Mfg. Co. v. 
Buchanan, 118 Tenn. 238, 99 SW 984, 
8 LRANS 590; Planters’ Bank v. 
Vandyck, 4 Heisk. 617. 


Vt.—La Valley v. Ravenna, 78 Vt. 
152, 62 A 47, 112 AmSR 898, 2 LRANS 
97. 

Va.—Exposition Arcade Corp. Vv. 
Lit, 113 Va. 574, 75 SE 117, AnnCas 
1918D 335. 

Wis.—Osborn v. South Shore Lum- 
ber Co., 91 Wis. 526, 65 NW 184. 


Ont.—Sawyer, ete., Co. v. Robert- 
son, LvOnt.7L) 297: Goldie, ‘ete:, Co. 
v. Harper, 31 Ont. 284; Hesselbacher 
v. Ballantyne, 28 Ont: 182 [aff 25 Ont. 
INS OB 

[a] In support of this view, it has 
been said: (1) “The inquiry is not 
whether, if he [the buyer] had fore- 
seen the contingency which has oc- 
curred, he would have provided 
against it, nor whether he might have 
made a more prudent contract, but it 
is whether by the contract he has 
made his promise is absolute or con- 
ditional. The contract made was a 
lawful one, and, as we have said, 
imposed upon the buyer an absolute 
obligation to pay. To relieve him 
from this obligation, the court ‘must 
make a new agreement for the par- 
ties, instead of enforcing the one 
made, which it cannot do.” Burnley v. 
Tufts, 66 Miss. 48, 5 S 627, 628, 14 Am 
SR 540 (the leading case). (2) “The 
true rule is that the loss must fall 
on the purchaser: First. Because 
his promise to pay the purchase 
price of the machinery was uncondi- 
tional. The machinery had been ac- 
tually delivered, and was being used 
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by the defendant. There was no pro- 
vision in the contract that the pur- 
chaser was to be released from the 
payment of the price in the event the 
machinery was ‘destroyed by fire be- 
fore payment of the purchase money 
notes, The retention of title in the 
vendor was a mere security for the 
payment of the price. Second. The 
purchaser should sustain the loss, 


because the machinery passed under 


his dominion and control, and, if the 
rule were otherwise, the purchaser 
would have no incentive to take care 
of the property.” Marion Mfg. Co. v. 
Buchanan, 118 Tenn. 238, 251, 99 SW 
984, 8 LRANS 590, 12 AnnCas 707. 


[b] Rule applied.—(1) In case of 
destruction of the property by fire. 
Roach vy. Whitfield, 94 Ark. 448, 127 
SW 722, 140 AmSR 131; Stickney v. 
Nicholas, 98 Nebr. 287, 152 NW 554. 
(2) Where the property was injured 
by the negligence of a third person. 
Lacey v. Great Northern R. Co., 70 
Mont. 346, 225_P 808, 38 ALR 1331 
(injury to property in railroad colli- 
sion). 

[c] Seller’s retention of posses- 
sion at buyer’s request.—Where, at 
the request of the vendee, the vendor 
did not deliver a dry kiln, condition- 
ally sold, but held it subject to the 
vendee’s order, the parties stood to- 
ward each other, for the purposes of 
the rule above stated, with regard 
to their respective rights in the kiln 
and its destruction by fire, in the 
same position as if the kiln had been 
delivered. Whitlock v. Auburn Lum- 
ber Co,, 145: N. C. 120, 58 SE 909) 12 
LRANS 1214. 


4.) Phenix ins: Co, ve Hilliard.59 
Fla. 590, 52 S 799, 188 AmSR 171. 


5. Roach v. Whitfield, 94 Ark, 448, 
127 SW 722, 140 AmSR 131. 


6. U. S.—-Harkness v. Russell, 118 
US S663; TSC 51, 30 Weds 285: “in 
re’ Wegman /Piano Co., (221 (Wed; 128; 
Southern Hardware, etc., Co. v. Clark, 
2016 Medi 119 5CCA. 339° pinere: At 
lanta News Pub. Co., 160 Fed. 519; 
Copland v. Bosquet, 6 F. Cas. No. 
3,212, 4 Wash. C. C. 588; In re Lyon, 
ey Cas. No. 8,644, 7 NatBankrReg 


Ala.—Thomas v. Montgomery 
Ward, 211 Ala. 98, 99 S 786; Smith v. 
Montgomery Ward & Co., 209 Ala. 
Si 96 wSeael* Cable: Piano Cook. 
Estes, 206 Ala. 95, 89 S 372; Bishop 
v. Minderhout, 128 Ala. 162, 29 § 11, 
86 AmSR 134, 52 LRA 395; Ensley 
Lumber:Co. v. Lewis, 121 Ala. 94, 25 
S 729; Warren v. Liddell, 110 Ala. 232, 
20 S 89; Weinstein v. Freyer, 93 Ala. 
257, 9 S 285, 12 LRA 700; Sumner v. 
Woods, 67 Ala. 189, 42 AmR 104; 
Fairbanks v. Eureka Co., 67 Ala. 109. 


Ark.—Parker v. Rolfe, 167 Ark. 245, 
267 SW 775; Cullin-McCurdy Constr. 
Co. v. Vulean Iron Works, 93 Ark. 


842, 124 SW 1023; Tripplett v. Man- 
sur, etc., Impl. Co., 68 Ark. 230, 57 SW 
261, 82 AmSR 284; Edgewood Distill- 
ing Co. v. Shannon, 60 Ark. 133, 29 SW 
147; Simpson v. Shackelford, 49 Ark. 
63, 4 SW 165; McIntosh v. Hill, 47 
Ark. 363, 1 SW 680; Carroll v. Wig- 
gins, 30 Ark. 402. 


Cal.—Escobar v. Rogers, 182 Cal. 
603, 189 P 268; Ward Land, ete., Co. 
v. Mapes, 147 Cal. 747, 82 P 426; Van 
Allen v. Francis, 123 Cal. 477, 56 P 
339; Vermont Marble Co. v. Brow, 109 
Cal. 236, 41 P1031, 50 AmSR 387; Put- 
nam v. Lamphier, 36 Cal. 151; Hen- 
derson v. General Acceptance Corp., 


ae 
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It is elementary law that where a conditional 
sale is made under a contract reserving title in the — 
seller until payment of the purchase price, no title 
to the property passes, although it was delivered to 
the buyer, until payment of the amount due,® or 


(A.) 280 P 1013; Heffner v. Jackson, 
95 Cal. A. 476, 273 P 37; Bice v. Har- 
old L. Arnold, Inc., 75 Cal. A. 629, 243 
P 468; Morris v. Allen, 17 Cal. A. 
684, 121 P 690. 


Conn.—Colley v. Gillan, 
80, 6 A 180. 

D. C.—N. M. Minnix Co. v. Smith, 
etc., Typewriter Co., 33 App. 357. 

Fla.—Percifield v. State, 93 Fla. 247, 
111 S 519; Stokes v. Humphries, 69 
Fla.*468, 68 S 448; Bank of Jasper v. 
Tuten, 62 Fla. 423, 57 S 238; Campbell 
Printing Press, etc., Co. v. Walker, 22 
Rae 2a So 


Ga.—Shemwell v. Garrett, 159 Ga. 
222, 125 SE 497, 36 ALR 658; Atkin- 
son v. Brunswick-Balke-Collender Co., 


54 Conn. 


144 Ga. 694, 87 SE 891; Bridges v. 
McFarland, 143 Ga. 581, 85 SE 856; 
Jowers v. Blandy, 58 Ga. 379; Mc- 


Bride v. Whitehead, Ga. Dec. 165; 
Woodruff Mach. Mfg. Co. v. Seymour, 
34 Ga. A. 251, 129 SH 176; McCray v. 
Bledsoe, 26 Ga. A. 587, 106 SE 920; 
Solomon v. Ray, 24 Ga. A. 474, 101 SE 
396; Powers v. Brunswick-Balke-Col- 
lender Co., 19 Ga. A. 706, 91 SE 1062. 


Hawaii.—Atau v. Goo Wan Hoy, 23 
Hawaii 182. . 

Ida.—Van Ausdle Hoffman Piano 
Cow v. Jain, 39 Ida. 563,228 (P3426 
Pease v. Teller Corp., 22 Ida. 807, 128 
P 981; Kester v. Schuldt, 11 Ida. 663, 
85 P 974, 


Il1.—Connor y. Borland-Grannis Co., 
294 Ill. 58, 128 NE 317; Gilbert vy. 
National Cash Register Co., 176 Ill. 
288, 52 NE 22; O’Neil v. Rogers, 110 
Ill. A. 622; Elliott v. Emerson Piano 
Co, 48.0 TELIA. OSs 


Ind.—Baals v. Stewart, 109 Ind. 371, 
9 NE 403; Domestic Sewing Mach. Co. 
v. Arthurholtz, 63 Ind. 322; Thomas 
v. Winters, 12 Ind. 322; Swain v. 
Schild, 66 Ind. A. 156, 117 NE 933; 
Lett v. Eastern Moline Plow Co., 46 
Ind. A, 56, 91 NE 9783) Tanner ty. 
Mishawaka Woolen Mfg. Co., 28 Ind. 
A. 536, 68 NE. 313. 


Iowa.—Briggs v. McEwen, 77 Iowa 
303, 42 NW 308. 


Me.—Nott v. Owen, 86 Me. 98, 29 A 
943, 41 AmSR 525; Peabody v. Ma- 
guire, 79 Me. 572, 12 A 630; Milliken 
v. Warren, 57 Me. 46; Hotchkiss v. 
Hunt, 49 Me. 213. 


Mass.—Worcester Morris Plan Co. 
v. Mader, 236 Mass. 435, 128 NE 777; 
Cheney v. Taber, 221 Mass. 332, 108 
NE 1072; Haynes v. Temple, 198 Mass. 
372, 84 NE 467; Cottrell v. Carter, 173 
Mass. 155, 53 NE 375; Nichols v. Ash- 
ton, 155 Mass. 205, 29 NE 519; Knox 
v. Perkins, 15 Gray 529; Blanchard v. 
Child, 7 Gray 155; Sargent v. Met- 
ealf, 5 Gray 306, 66 AmD 368; Cog- 
gill v. Hartford, ete, R. Co., 3 Gray 
545; Reed v. Upton, 10 Pick. 522, 20 
AmD 545; Hussey v. Thornton, 4 
Mass. 405, 3 AmD 224, 
jou me core v. Tregent, 11 Mich. 

Miss.—Hunter v. Crook, 93 Miss. 
812, 47 S 430; Williams v. Williams, 
23 S 291; Mount v. Harris, 1 Sm. & M. 
185, 40 AmD 89. 


Mo.—Ridgeway v. Kennedy, 52 Mo. 


24 
Mont.—Englehart v. Sage, 73.-Mont. 
139, 235 P 767, 40 ALR 590; Hein- 
bockle v. Zugbaum, 5 Mont. 344, 5 P 
897, 51 AmR 59. 
Nebr.—Albright v. Brown, 23 Nebr. 
136, 36 NW 297; Aultman v. Mallory, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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until tender of payment;* and a mere readiness to 
pay or to make tender is not sufficient;* nor is pay- 
ment or tender excused by reason of the mere fact 
that the seller was not at his place of business when 


5 Nebr. 178, 25 AmR 478. 

Nev.—Dillon v. Grutt, 38 Nev. 46, 

- 144 P 741. 

N. H.—Singer Mfg. 
€2 N. H. 129; Stone v. Sleeper, 62 N. 
H. 3; Weeks v. Pike, 60 N. H. 447; 
Holt v. Holt, 58 N.:Hi 276; Jillson v. 
Wilbur, 41 N. H. 106; Ferguson v. Clif- 
ford, 37 N. H. 86; Haven v. Emery, 
33 N. H. 66; Porter v. Pettengill, 12 
INE 2097 Ley wv Bundy, 95 Nv 
298, 32 AmD 359. 

N. J.—Falaenau v. Reliance Steel 
Fay. Co., 74 N. J. Eq. 325, 69 A 1098. 


N. Y.—Baker v. Hull, 250 N. Y. 484, 
166 NE 175; Roach v. Curtis, 191 N. 
Y. 387, 84 NE 283; Campbell Printing 
Press, etc., Co. v. Walker, 114 N. Y. 
7, 20 NE 625; Cole v. Mann, 62 N. Y. 
1 [aff 3 Thomps. & C. 380]; New York 
Guaranty, etc., Co. v. Flynn, 55 N. Y. 
653 [aff 65 Barb. 365]; Herring v. Hop- 
pock, 15 N. Y. 409; Fennikoh v. Gunn, 
59 App. Div. 132, 69 NYS 12; Rodney 
Hunt Mach. Co. v. Stewart, 57 Hun 
545, 11 NYS 448; McEntee v. Scott, 2 
Thomps. & C. 284; Herring v. Hop- 
pock, 10 -N./¥.,.Super..20- [aft 15) Nw ¥: 
409]; Herring v. Willard, 4 N. Y. Su- 
per. 418; Van Buskirk v. Purinton, 2 
N. Y. Super. 601; Pease Piano Co. v. 
Fiske, 145 NYS 978. 


N. C.—Weeks v. Adams, 196 N. C. 
512, 146 SE 130; Harris v. Woodward, 
96 N. C. 232, 1 SE 544. 


Oh.—Call v._Seymour, 40 Oh. St. 
670; Sanders v. Keber, 28 Oh. St. 630; 
Sage v. Sleutz, 23 Oh. St. 1; White v. 
Singer Mfg. Co., 4 Oh. Dec. (Reprint) 
118, 1 ClevLRep 40; Krug v. Nation- 
al Cash Register Co., 1 OhNPNS 429. 


Or.—Pelton Water Wheel Co. v, Or- 
egon Iron Co., 87 Or. 248, 170 P 317 
[cit Cyc]; Rosendorf v. Baker, 8 Or. 
240; Singer Mfg. Co. v. Graham, 8 Or. 
17, 34 AmR 572. 


Pa.—Rose v. Story, 
AmD 121. 


Philippine.—Bachrach v. Peterson, 
7 Philippine 571. 


R. I.—Pugh Bros. 
44 R. 1. 1,114 A 1338. 


S. C.—Dupree v. Harrington, 16 S. 
©. L391. 


Tenn.—Bradshaw 
Yerg. 497. 


Tex.—Sacra v. Semple, 2 Tex. Un- 
rep. Cas. 644; Arwine v. Arwine, 3 
Tex. A. Civ. Cas. § 154; Cobb v. Tufts, 
2 Tex. A. Civ. Cas. § 152; Mosler Safe, 
etec:, Co. Vv. Camppell, 2 Tex. A. Civ. 
Cas. § 16. 

Vt.—Burnell v. Marvin, 44 Vt. 277; 
Davis v. Bradley, 24 Vt. 55; Manwell 
v. Briggs, 17 Vt. 176. 


Wash.—Monotype Co. v. Guie, 134 
Wash. 81, 234 P 1046; Holt Mfg. Co. 
v. Jaussaud, 132 Wash. 667, 233 P 35, 
38 ALR 1812; Peterson v. Chess, 92 
Wash. 682, 159 P 894; Hilers Music 
House v. Douglass, 90 Wash. 683, 156 
P 937, LRA1916E 613; Jennings v. 
Schwartz, 86 Wash. 202, 149 P 947, 82 
Wash. 209, 144 P 39; Duarte v. Min- 
nick, 85 Wash. 539, 148 P 600; Win- 
ton Motor Carriage Co. v. Broadway 
FANTCO.. CO Oo VWiash. (600, LES Pasi) 
Deh ANS le Dea e We Ick, 1 a 
Wash. 601, 72 P 454, 96 AmSR 924. 

Wis.—Mississippi River Logging 
‘Co. v. Miller, 109 Wis. 77, 85 NW 198; 
Hunter v. Warner, 1 Wis. 141. 


N: S.—Fraser v. Wallace, 11 N. S. 
337 [aff 2 Can. S. C. 522]. 


Co. v. Bullard, 


Oe area 


Co. v. Marano, 


Vee nomads. 7. 


Ont.—Mason v. Bickle, 2 Ont. A. 
291; Walker v. Hyman, 1 Ont. A. 345; ! 


[55 C. J.—77] 
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Mason v. Johnson, 27 U. C. C. P. 208. 


[a] Other statements of rule.—(1) 
“Where the buyer is by the contract 
bound to do anything as a condition, 
either precedent or concurrent, on 
which the passing of the property de- 
pends, the property will not pass un- 
til the condition be fulfilled, even 
though the goods may have been ac- 
tually delivered into the possession of 
the buyer.” Benjamin Sales (6th ed) 
p 255 § 320 [quot Hdgewood Distilling 
Co. v. Shannon, 60 Ark. 133, 139, 29 
SW 147]. (2) “Where the right to re- 
ceive payment before delivery is 
waived by the seller, and immediate 
possession given to the purchaser, and 
yet by express agreement the title is 
to remain in the seller until the pay- 
ment of the price upon a fixed day, 
such payment is strictly a condition 
precedent, and until performance the 
right of property is not vested in the 
purchaser.” Parsons. Contry. 53% 
{quot Heinbockle v. Zugbaum, 5 Mont. 
344, 349, 5 P 8975 51 AmR 59]. 

{b] Invalidity of note given in 
payment of price——One who sells 
property taking a note reserving title 
in the seller until paid is not deprived 
of his title to the property because 
it turns out that the note supposed 
to him to be genuine was either un- 
authorized by the signer or forged. 
The buyers are estopped from setting 
up aS a defense the invalidity of the 
note. Pulsifer v. D’Estimauville, 86 
Me. 96, 98, 29 A 945 (‘no title was to 
pass until that particular note should 
be paid. If the note had been valid 
there would be no question about it, 
and it would be strange if the seller 
is to be worse off because an unau- 
thorized or forged note is imposed up- 
on him’’). . 


[c] Statutory reservation of title. 
—Statutes of Georgia provide that 
certain products sold by planters 
shall not become the property of the 
buyer until fully paid for although 
they may be delivered. This statute 
has been held to include cash sales of 
(1) peaches (Bank of Oglethorpe v. 
Brooks, 33 Ga. A, 84, 125 SE 600), 
(2) and cotton seed (Mason v. Farm- 
ers’ Cotton Oil Co., 29 Ga. A. 418, 116 
SE 123). i 


[d] Revesting title in seller after 
payment.—Where the note is paid by 
the delivery of chattels which, how- 
ever, are claimed by creditors of the 
buyer, and the note is therefore rede- 
livered to the seller, title to the goods 
covered by the conditional sale is 
revested in the seller. Bolling v. Kir- 


by, 90 Ala, “215, 7 S 914, 24 AmSR 
789. 
7. Cincinnati Safe Co. v. Kelly, 54 


Ark. 476,16. SW 263;) Atau v. Goo 
Wan Hoy, 23 Hawaii 182. 


8 Atau v. Goo Wan Hoy, supra. 
9. Atau v. Goo Wan Hoy, supra. 
10. 


U. S*—Meier, etc., Co. v. Sabin, 
214 Fed. 231, 130 CCA 605. : 


Ark.—Phillips v. Hollenberg Music 
Co., 82 Ark. 9, 99 SW 1105. 


Cal.—Southern California Music Co. 
v. Labes, (A.) 288 P1096. 


Del.—Staunton v. Smith, 22 Del. 
193, 65 A 593; Pisculli v. Bellanca Air- 
eraft Corp., (Ch.) 150 A 81. 


Kan.—Parry Mfg. Co. v. Myton, 8 
Kan. A. 533, 54 P 291; Great Western 
Mfg. Co. v. Missouri Nat. Bank, 6 Kan. 
Ay 9225 50 °P 941. 


Mass.—Federal Trust Co. v. Bris- 
tol County St. R. 'Co., 222° Mass. 35) 


ee — 
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the buyer called there.® The property will, of course, 
vest in the buyer on payment,!° or a proper tender,** 
if the tender is kept good,!? such tender being as ef- 
fective as if the money had been received and ac- 


109 NE 880. 

N. Y.—Ideal Cash Register Co. v. 
Zunino, 39 Mise. 311, 79 NYS 504. 

[a] What is not payment.—Where 
a contract for the sale of machinery 
required the buyer to deposit with a 
third person bullion until the price 
was paid, and the buyer deposited bul- 
lion in excess of the price with the 
third person to apply on other claims, 
the deposit was not a payment of the 
price, because the original contract 
was modified by the subsequent agree- 


ment. Dillon v. Grutt, 38 Nev. 46, 
144 P 741. 
[b] Mailing installment in time.— 


Where the seller assigns his contract 
to another without knowledge of the 
buyer and payment of an installment 
is mailed to such seller in time, the 
buyer is not in default, although the 
assignee did not receive the install- 
ment on time. Rhoades v. Lyons, 35 
CatcA. 615; 168 2 335. 


[ec] Sufficiency of evidence as to 
payment.—Singer Mfg. Co. v. Horo- 
witz, 88 NYS 349. 


[d] Question for jury whether 
payment has been made.—Black Ra- 
ven Coal Co. v. Edmonson, 108 SW 
955, oo LS ye. 


11. Cal.—Wilkinson v.  Fisher- 
man’s,-etc., Supply Co,, 57 Cal. A. 165, 
206 P 761: 


Del.—Pisculli v. Bellanca Aircraft 
Corps (Che) 50 vA Sie 


fe ee ay) v. Bassett, 102 Mass. 


Miss.—Le Flore v. Miller, 64 Miss. 
204, 1S 99. 


N. Y.—Hutchings v. Munger, 41 N. 
Y. 155 [aff 41 Barb. 396]; Cushman v. 
Jewell, 7 Hun 525. 


[a] Tender held sufficient.—Where 
the buyer, with notice from the sell- 
er that he still owned the contract, 
made a sufficient offer of payment, 
which was refused, his deposit to sell- 
er’s credit of such amount with 
enough to pay the seller’s legal 
claims, accompanied by notice thereof 
to the seller and his subsequent as- 
signee extinguished the obligation 
where seller used part of the money. 
Wilkinson v. Fisherman’s, ete., Sup- 
ply Co-,57 Cal. A. 165, 206 E761 


[b] That tender of purchase-mon- 
ey installments was not in cash was 
immaterial, where the seller refused 
tender because of claimed resale to 
another. The seller waived his right 
to demand money by refusing the ten- 
der on other grounds. Laird y. Byrd, 
177 Ark. 1114, 9 SW (2d) 571. 


[ec] Tender held  insufficient.— 
There was no effectual tender where 
the assignee from the conditional 
buyer or lessee of a soda fountain 
went to the express company which 
was the seller’s agent to collect in- 
stallment notes, paid the last-due 
note, and agreed to pay those in de- 
fault if the express company’s agent 
would procure them from the seller. 
Treeful v. Mills, 234 Mass. 141, 125 
NE 183. 


{[d] Estoppel of seller.—A seller 
who did not inform the buyer at the 
time of the latter’s payment of every- 
thing demanded, except a disputed 
sum, that an additional amount was 
due, could not complain of the buyer’s 
failure to tender such amount. 
Southern California Music Co. v. La- 
bes, (Cal. A.) 288 P 1096. 


12. Kiefer-Haessler Hardware Co. 
v. Paulus, 149 Wis. 453, 185 NW 832. 
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cepted;!® or on payment in part and tender of the 
balance.t# But payment of part of the price will 
not pass the property in a part of the goods unless 
there is an agreement to that effect.1® 


Time of payment is ordinarily to be determined by 
the provisions of the contract.1° If no time is fixed 
for completing payment, the buyer is entitled to a 
reasonable time for payment before the seller can 
demand the return of the goods;17 and it has been 
held that a tender is sufficient if made before posses- 
sion is actually taken by the seller.18 When the title 
is to vest in the buyer upon payment of the price, he 
may perfect his title at any time by a tender of the 
price although it is payable by installments and they 
are not all due.t® Time for payment may be ex- 
tended and this may be done by execution of a note 
maturing at a later date in renewal of note for bal- 
ance due.?° 


[§ 1205] 2. Giving of Notes or Orders on Third 


Persons. The giving of a note for the price will not 
in the absence of an agreement to that effect. operate 
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as payment so as to pass the title.2! On the other 

hand, if a note or order ‘is accepted as payment the 
property will pass to the buyer and his title is not 

defeated by failure to pay the note.?* And if an 

order on a third person is accepted as payment by 

the seller, it will so operate and will confer full own- 

ership on the buyer.?* Nevertheless, the intention. 
to receive a note in absolute payment for goods sold 

must be clearly shown, and is not to be deduced from 

ambiguous expressions.?* And, although the seller 

agrees to accept a note for the purehase price, the 

giving of a note for a less sum than agreed upon will 

not vest title in the buyer.?° 


[§ 1206] 3. Default.2° As elsewhere shown, on 


_ default of the buyer under a conditional sales con- 


tract, the seller is entitled to possession of the prop- 
erty, 27 and the buyer’s right of possession is thereby 
terminated.2* Nevertheless, a forfeiture of the buy- 
er’s rights under the contract does not take place by 
operation of law on his default,?® but in order to 
put an end to the contract and forfeit the buyer’s 


sae Hutchings v. Munger, 41 N. Y. 
14. Ingersoll-Sergeant Drill Co. v. 


Worthington, 110 Ala. 322, 20 S 61. 


15. Brewer v. Ford, 59 Hun 17, 12 
NYS 619 [aff 126 N. Y. 648, 27 NE 
852]. See Hardin v. Marshall, 176 


Ark. 977, 5 SW (2d) 325 (under con- 
tracts expressly retaining title to all 
property described therein until full 
payment of the entire price, title to 
all property described in each remain- 
ed in the seller so long as any part 
of the purchase price for the whole 
amount remained unpaid, although 
different articles purchased were list- 
ed with prices designated to be paid 
for each). 

16. See cases infra this note; 
infra notes 17-20 


[a] Contract construed as to time 
of payment.—Where the purchaser of 
a periodical agrees to pay a percent- 
age of the gross receipts quarterly un- 
til the payments aggregate three 
thousand dollars, the title to remain 
in the seller until full payment, with 
the right to pay at any time, such pur- 
chaser has an absolute right to pay 
the three thousand dollars at any 
time, or to pay the gross receipts un- 
til they amount to that sum, and 
claim an absolute title. Allen v. D. 
H. Ranck Pub. Co., 98 Ill. A. 44. 


17. Adams v. Wood, 51 Mich. 411, 
16 NW 788; Proctor vy. Tilton, 65 N. 
ED ess h 7. BAY 638. 


18. Nattin v. Riley, 54 Ark. 30, 14 
SW 1100; Vaughn v. McFadyen, 110 
Mich. 234, 68 NW 135. 


19. Cushman v. Jewell, 
Yi.) 526: 


{a] Limitation on this principle is 
that if the debt was payable with in- 
terest the purchaser must also pay 
interest until the maturity of -the 
debt. Cushman vy. Jewell, 7 Hun (N. 
YY) 525. 

20. Staunton v. Smith, 22 Del. 193, 
65 A 593; Giligian v. New England 
Truck Co., 265 Mass. 51, 168 NE 651. 

21. U. S.—Segrist v. Crabtree, 131 
U. S. 287, 9 SCt 687, 33 L.. ed. 125 [aff 
3 N..M, 278, 6. P.202}. 

Ark.—Edgewood Distilling Co. v. 
Shannon, 60 Ark. 133, 29 SW 147. 

Cal.—Washington Lumber, etce., Co. 
v. McGuire, (A.) 291 P 458. 

Me.—Anserson Carriage Co. v. Bart- 
ley, 102 Me. 492, 67 A 567. 

Mont.—Heinbockle v. Zugbaum, 5 
Mont. 344, 5 P 897, 51 AmR 59. 


and 


7 Hun (N. 


N. Y.—National Gash Register Co. 
v. Ferguson, 25 Misc. 363, 55 NYS 592. 


Or.—Pelton Water Wheel Co. v. 
Oregon Iron, ete., Co., 87 Or. 248, 170 
Jee eiieye 


Pa.—Levan v. Wilten, 135 Pa. 61, 19 
A 945. 


[a] Renewal notes.— (1) Where a 
seller accepted new notes “in renewal 
and in lieu of the former notes,’’ he 
did not thereby relinquish the securi- 
ty afforded by the registration of an 
agreement that the seller should re- 
tain title until the notes were paid. 
Barrington v. Skinner, 117 N. C. 47, 
23 SE 90. (2) Where notes given for 
unpaid balance were renewed by the 
seller’s taking from the buyer a sec- 
ond series of notes, and the intention 
of the parties was that such taking 
should operate, not as a payment, but 
as a renewal of the first notes, there 
was no payment, and the title to the 
article sold was not thereby conveyed 
to the buyer. Pugh Bros. Co. v. Ma- 
rano, 44 R. I. 1, 114 A 1338. 


[b] Notes of third person.—(1 
Where a sale is made, the title to re- 
main in the seller until payment of 
notes given for the purchase-money, 
a surrender of such notes and an ac- 
ceptance of notes of a third person 
in their stead, with a proviso that 
the purchaser shall not be released 
from liability, does not divest the 
seller of his claim on the property. 
Hollenburg Musie Co. v. Morris, (Tex. 
Civ. A.) 35 SW.396. (2) So a receipt 
by the seller of the note of a third 
person does not constitute payment, 
and a compliance with the conditions 
of the sale where the contract shows 
that the note was merely a condition- 
al payment and not accepted in sat- 
isfaction of the sale price. Saffran 
v. Grillo, 4 N. J. Mise. 618, 1383 A 772 


[ec] Presumption arising from ac- 
ceptance of notes of third person.— 
The acceptance of notes in substitu- 
tion of the original note of a third 
person accepted as conditional pay- 
ment only raises no presumption of 
its payment, the presumption being 
that notes were given in furtherance 
of the conditional contract of sale. 
Saffran v. Grillo, 4 N. J. Misc. 618, 133 
A. 772. 


22. Segrist v. Crabtree, 131 U. S. 
287, 9 SCt 687, 33 L. ed. 125 [aff 3 N. 
M. 278, 6 P 202]; Detroit, etc., Trust 
Co. v. Finance Serv. Co., 43 F. (2d) 
599; Great Western Mfg. Co. v. Mis- 
souri Nat, Bank, 6 Kan. A. 922, 50 P 
941; Lacey v. Great Northern R. Co., 


70 Mont. 346, 225 P 808, 38 ALR 1331. 


23. Lacey v. Great Northern R. 
Co., Supra. 
_ 24, Bristol v. Pearson, 107 N. © 
562, 12 SEH 451, 22 AmSR 900. 


[a] Rule applied.—A written re- 
ceipt for cash and notes of the pur- 
chaser ‘in full payment” for proper- 
ty, the title of which had been retain- 
ed by the seller until payment of the 
purchase money, does not operate to 
discharge the seller’s lien as against 
the purchaser’s assignee for creditors, 
in the absence of evidence and a find- 
ing of fact that the transaction was 
intended as a discharge. Bristol v. 
Pearson, 107 N. C. 562, 12 SH 451, 22 
AmSR 900. 

25. Litterel v. St. John, 4 Blackf. 
(Ind.) 326. 

26. Cross references: 

Accepting payment after default as 
waiver of default see infra § 1223. 

Default of seller as defense to action 
to recover property see infra § 1326. 

Election of remedies on default see 
infra §§ 1283-1286. 

Equitable actions for relief against 
forfeiture of payments made on de- 
fault see infra § 1390. 

Extension of time of payment as 
waiver of default see infra § 1224. 

Foreclosure as mortgage on default 
see infra § 1357. 

Recovery of price or value on default 
see infra §§ 1343-1351. 

Restoration of amount received as 
condition precedent to recovery 
where seller in default see infra § 
1325. 

Right: : 

Of buyer to: 

Maintain action to recover pur- 
chase money paid where prop- 
erty taken on default see infra 
§ 1382. 

Redeem property retaken on de- 
fault see infra § 1386. 

To return of purchase money on de- 

fault see infra §§ 1322-1324. 


27. See infra § 1309. 


28. Bankston v. Hill, 134 Miss. 
288, 98 S 689, 37 ALR 88; Duke v. 
Shackleford, 56 Miss. 552. f 

29. Ark.—Culberson v. Lakella 
Iron Works, 170 Ark. 813, 281 SW 
373; Sunny South Lumber Co. v. Nei- 


meyer Lumber Co., 63 Ark. 268, 38 SW 
902; Nattin v. Riley, 54 Ark. 30, 14 
SW’ 1100. 

Ida.—Leaf v. Reynolds, 34 Ida. 643, 
203 P 458; Peasley v. Noble, 17 Ida. 
$36, ae 122 "402, 134 AmSR 270, 27 LRA 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rights thereunder, it is indispensable that the seller 
should do some specific act,?° such as a demand for 
performance,*! or for possession of the property for 
nonperformance;*? and on such demand the buyer 
has the right to pay the purchase price and retain 
the property,’* and is entitled to a reasonable time 
in which to comply with the demand;** and so long 
as the buyer retains possession, he may pay the bal- 
ance due at any time and divest the seller of title.?5 
And where there was no default in payment on the 
part of the buyer or breach of the undertaking, the 
seller could not by retaking possession under inse- 
curity clause terminate the right of the buyer to 
make payments yet to become due when they should 
accrue.*® Furthermore, there can be no default on 
the part of the buyer, where the seller is himself 
in default in the performance of his part of the con- 
tract.*7 A provision in the contract, that on default 
in payment the buyer is to return the property to the 
seller, does not authorize the buyer to voluntarily 


Iowa.—Elijah v. Mottinger, 161 [ Works, 
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170 Ark. 813, 
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return the property and demand a rescission of the 
contract upon a breach of the obligations undertaken 
by him;** upon such default by the buyer, the seller 
has an option to demand return of the property, and 
the buyer a duty to deliver on demand.?° 


Burden of proof aud presumptions. If the seller 
asserts that he has exercised his option to declare 
the contract forfeited for default of the buyer, the 
burden is on him to establish this fact,4® otherwise 
it will be conclusively presumed that he waived his 
right to forfeit the contract by reason of any such 
breach.*? 


[§ 1207] K. Waiver and Estoppel—1. In General 
—a. Reservation of Title. The reservation of title in 
a conditional sales contract being for the benefit of 
the seller may be waived by him,*? and this waiver 
may be either express or implied.*? The reservation 
of title may be waived by acts or conduct showing 


281, SW 373; Kan.—McCormick Harvesting 


Iowa 371, 142 NW 1038. 
era eae v. Jamison, 33 Mich. 


Mont.—Lacey v. Great Northern R. 
oy 70 Mont. 346, 225 P 808, 38 ALR 


N. Y.—Hutchings v. Munger, 41 N. 
oe 155; Cushman v. Jewell, 7 Hun 


S. D.—Duplex Printing Co. v. Pub- 
fie Opinion Pub. Co., 41°S.-D:. 623) 171 
NW 606. ; 

Vt.—Taylor v. Finley, 48 Vt. 78. 


“A breach or mere failure to pay 
does not terminate the contract, but 
has the effect of conferring upon the 
vendor the option to declare a forfei- 
ture and repossess himself of the 
property he has contracted to sell.” 
Peasley v. Noble, 17 Ida. 686, 107 P 
402, 134 AmSR 270, 27 LRANS 216. 

[a] Rule applied.—Where a seller 
delivered sheep under a conditional 
sale agreement, retaining title in him- 
self and authorizing the buyers to 
make sales of any part of the proper- 
ty, but providing that, upon failure 
to make payment as provided in the 
agreement, the buyer should forfeit 
all rights under the contract, and 
that the seller might thereupon take 
possession, a failure of the buyers to 
make payments as stipulated did not 
per se work a forfeiture, but only 
conferred upon the seller the option 
to declare a forfeiture, and, until he 
had done so, the buyers still had a 
right under the contract in force to 
sell and could transfer a good title to 
a bona fide purchaser. Peasley v. 
Noble, 17 Ida. 686, 107 P 402, 134 Am 
SR 270, 27 LRANS 216. 

30. Ida.—Leaf v. Reynolds, 34 Ida 
643, 203 P 458; Peasley v. Noble. 17 
Ida. 686, 107 P 402, 134 AmSR 270, 
27 LRANS 216. 

Iowa.—Elijah v. Mottinger, 
Iowa 371, 142 NW 1038. 

Mont.—Lacey v. Great Northern R. 
Co., 70 Mont. 346, 225 P 808, 38 ALR 
1331. 

N. Y.—Cushman vy. Jewell, 7 Hun 
525. 

Vt.—Taylor v. Finley, 48 Vt. 78. 

31. Nattin v. Riley, 54 Ark. 30, 14 
sw 1100; Cushman v. Jewell, 7 Hun 
(N. Y.) 525; Taylor v. Finley, 48 Vt. 
78. 

32.° Nattin v. Riley, 54 Ark. 30, 14 
SW 1100; Taylor v. Finley, 48 Vt. 78. 


33. Nattin v. Riley, 54 Ark. 30, 14 
Sw 1100; Taylor v. Finley, 48 Vt. 78. 


34. Union Mach., etc., Co. v. Mc- 
Cush, 104 Wash. 62, 175 P 559. 


35. Culberson v. Lakella 
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Duplex Printing Press Co. v. Public 
Opinion Pub. Co., 41 S. D. 523, 171 NW 
606. Contra Silverthorne v. Simon, 
59 Cal. A. 494, 211 P 26. 

36. Blakely v. Hutchings, 
Mich. 43, 203 NW 86. 

37. Parker v. Funk, 185 Cal. 347, 
197 P 83; American Soda Fountain 
Co. v. Dean Drug Co., 136 Iowa 312, 
111 NW 534. And see infra § 1312. 


38. Robinson’s App., 63 Conn. 290, 
28 A 40; Finlay v. Ludden, etc., 
Southern Music House, 105 Ga. 264, 
31 SE 180; Good Roads Mach. Co. v. 
Neal, 21 Ga. A. 160, 93 SE 1018; Ains-, 


230 


worth v. Rhines, 34 Misc. 372, 69 
NYS 876. - 
[a] Reason assigned is that a con- 


tract will not be so construed as to 
authorize one of the parties to take 
advantage of his own wrong, unless 
it be plain and manifest that such 
was the intention of the parties. Fin- 
Jay v. Ludden, etc., Southern Music 
House, 105 Ga. 264, 31 SE 180. 


39. Finlay v. Ludden, etc., South- 


!ern Music House, 105 Ga. 264, 31 SE 


180; Good Roads Mach, Co. v. Neal, 
21 Ga. A. 160, 93 SE 1018. 


40. Leaf v. Reynolds, 34 Ida. 643, 
203 P 458. é 

41. Leaf v. Reynolds, supra. 

42. U. S—In re Harrington, 212 
Fed. 542 [aff sub nom. Flanders Mo- 
tor Co. v. Reed, 220 Fed. 642, 136 
CCA 250]. 

Ala.—Tanner, ete., Engine Co. v. 
Hall, 89 Ala. 628, 7 S 187. 
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Packing Co., 175 Ark. 341, 299 SW 
34. 

Cal.—George J. Birkel Co. v. Nast, 
20-Cal. As 651,,129° P 945; -Hilsom v. 
Moore, 11 Cal. A. 377, 105 P 271. 


Conn.—Alfred Fox Piano Co. v. 
Bennett, 96 Conn. 448, 114 A 529. 

Del.—Townsend v. Melvin, 21 Del. 
495, 63 A 330; Mathews v. Smith, 13 
Del. 22, 31 A 871. 

D. C.—Smith v. Gilmore, 
192. 

Fla.—Malone v. Meres, 91 Fla. 709, 
109 S 677. 

Ga.—Mason v. Farmers’ Cotton Oil 
Co., 29 Ga. A. 418, 116 SE 128. 

Hawaii—Langley, ete., Co. v. Oka, 
28 Hawaii 519. 

Ida.—Neitzel v. Beam, 42 Ida. 411, 
245 P 936: 

Ind.—Schneider v. Daniel, 191 Ind. 
59, 181 NE 816, 17 ALR 1410. 

Iowa.—Richards v. Schreiber, 98 
Iowa 422, 67 SW 569. 
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Mach. Co. v. Lewis, 52 Kan. 358, 35 
Pai, 

Me.—Roy v. Bellevieu, 118 Me. 495, 
108 A 70; Quimby vy. Lowell, 89 Me. 
547, 36 A 902. 

Mass.—Bedard v. Ransom, 


Cues! 
ie 241 Mass. 74, 134 NE 392, 25 ALR 


Mich.—Atkinson  v. 
Mich. 335, 152 NE 1079. 


Minn.—Karalis v. Agnew, 111 Minn. 
522, 127 NW 440. 


te Wi eae v. Phillips, 68 Mo. 


Japink, 186 


Mont.—Silver Bow Min., etc., Co. 
v. Lowry, 6 Mont. 288, 12 P 652. 

Nebr.—Mathews Piano Co. v. 
Markle, 86 Nebr. 123, 124 NW 1129. 
cou J.—Heller v. Hlliott, 45°N. Ja la 

N. Y.—Freeman  v. 
NYS 3861. 

N. D.—Poirier Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558. 

Okl.—Osborne vy. Walther, 12 Okl. 
209 69) Ps 953. : 

Or.—Francis v. Bohart, 76 Or. 1, 
143 P 920, 147 P 755, LRA1916A 922. 
Y Bie ban v. Lewis, 32 Pa. Super. 
Se - 

S. D.—Sioux Falls Adjustment Co. 
v. Aikens, 32 S. D. 154, 142 SW 651. 

Tex.—Parlin, ete, Co. v. Moline 
Plow Co., (Civ. A.). 27 SW 1087. 

Utah.—Detroit Heating, ete., Co. v. 
Stevens, 16 Utah 177, 52 P 379. 

Vt.—Rogers v. Whitney, 91 Vt. 79, 
99° A 419. 

Va.—Gump Inv. Co. v. Jackson, 142 
Va. 190, 128 SE 506. 


Menkes, 153 


Wash.—Rodger v. Johnson, 148 
Wash. 675, 270 P 105. 

Wis.—Aultman vy. Silha, 85 Wis. 
SOO LD. OINAWWietik ae 

B. C.—Russell v. Reid, [1928] 1 
DomLR 628. 

N. B.—Purtle v. Heney, 33 N. B. 
607. 


Que.—Plessisville Fdy. v. Levesque, 
22 Que. Super. 306. 


43. Mason v. Farmers’ Cotton Oil 
Co., 29 Ga. A. 418, 116 SE 123. 


[a] Consideration for agreement 
to waive title——Seller’s agreement to 
waive title retained as security for 
payment of purchase price of rings, 
which purchaser gave to his wife; on 
agreement of wife to hold possession 
of property and not return it to pur- 
chaser, is ineffective as not supported 
by a ccnsideration. Jones v. Keebey, 
168 Ark. 84, 269 SW 66. 


[55 C.J.] 


an intent not to rely upon it,#* and the sale held 
absolute;#° but the acts or conduct relied on must 
be clearly proven*t® and be inconsistent with the en- 
forcement of the right or intention to rely upon it.*? 
Whether by legal action or otherwise, the election 
to waive title and treat the 
sale as an unconditional one must be clearly mani- 
mere passivity or 


by the conditional vendor 


fested by some affirmative act; 
inaction is not enough.*§ 


[§ 1208] b. Right of Forfeiture for Breach of 
As is the case with reservation of ti- 
the right of forfeiture for 


Conditions. 
tle,*° 


44, 
IOUS to 1S SSOt es sor la: 
880; General Fire Extinguisher Co. 
v. Equitable Trust Co., 17 F. (2d) 
968: In re Fitzhugh Hall Amuse- 
ment, Co.; 230) Red: 811,145) CCA 121; 
In re Harrington, 212 Fed. 542 [aff 
sub nom. Flanders Motor Co. v. Reed, 
220 Fed. 642, 136 CCA 250]. 

Ala.—Thomason y. Lewis, 103 Ala. 
426, 15 S 830; Tanner, etc., Engine 
Contye Veal 189" Alay. 62.8% 7 pS L873 
Barbour Plumbing, ete., Co. v. Ewing, 
16 Ala. A. 280, 77 S 430. 


Ark.—S. E. Lux Jr., Mercantile Co. 
Vv... Jones, (177 Ark. 342,°6° SW (2d) 
302; Coblentz v. L. D. Powell Co., 
148 Ark. 151, 229 SW 25; Gordon 
Hollow Blast Grate Co. v. Zearing, 
TOM ATK. S535, L198 Siw, 9:7 7 -Holiman 
v. Rousch, 118 Ark. 255, 176 SW 127. 


Cal.—Johnson v. Kaeser, 196 Cal. 
686, 239 P 324; Waltz v. Silveria, 
DCA AS ila 454 a6. 


Conn.—Alfred Fox Piano Co. v. 
Bennett, 96 Conn. 448, 114 A 529. 


Del—dJones v. Savin, 29 Del. 68, 
96 A 756; Knowles Loom Works v. 
Knowles, 22 Del. 185, 65 A 26. 


D. C.—Smith v. Gilmore, 
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Fla.—Malone v. Meres, 91 Fla. 709, 
109 S 677; American Process Co. v. 
Florida White Pressed Brick Co., 56 
Fla. 116, 47 S 942, 16 AnnCas 1054. 


Ga.—Purdy v. Dunn Mach. Co., 142 
Ga. 308, 82 SE 887; Mason vy. Farm- 
ers’ Cotton Oil Co., 29 Ga. A. 418, 116 
SE 123. 

Ida.—Neitzel v. Beam, 42 Ida. 411, 
245 P 936; North Robinson Dean Co. 
Veamotrone...25. Ida. (7215 11139) IP sa7- 
Peasley v. Noble, 17 Ida. 686, 107 P 
402, 134 AmSR 270, 27 LRANS 216. 


Ind.—Schneider v. Daniel, 191 Ind. 
59, 131 NE 816, 17 ALR 1410; Elwood 
State Bank v. Mock, 40 Ind. A. 685, 
82 NE 1003; Gaar v. Fleshman, 38 
Ind. A. 490, 77 NE 744, 78 NE 348. 


ed. 
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Iowa 422, 67 NW 569. 
Kan.—McCormick Harvesting 


Mach. Co, v. Lewis, 52 Kan. 358, 35 
Pet. 

Me.—Roy v. Bellevieu, 118 Me. 495, 
108 A 70. 

Mass.—Bedard v. C. S. Ransom, 
Inec., 241 Mass. 74, 1384 NE 392, 25 
ALR 1488; Whitney v. Abbott, 191 
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Hervey, 135 Mass. 172; Sprague v. 
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Mich.—Atkinson  v.  Japink, 
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Jamison, 33 Mich, 94. 

Minn.—St. Paul Trust Co. v. U. S. 
Cereal Co., 165 Minn. 252, 206 NW 
385; Keystone Mfg. Co. v. Cassellius, 
74 Minn. 115, 76 NW 1028; Beer v. 
Aultman-Taylor Co., 32 Minn. 90, 19 
NW 388. 

Mo.—-Robbins 
100; American 
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Brewer, 202 Mo. A. 15, 218 SW 881. 
Mont.—Silver Bow, Min., etc., Co. 
v., Lowry, 6 Mont. 288, 12 P 652. — 


U. S.—Van Winkle v. Crowell, | 


SALES 


acts or conduct 
of the right or 


the rights of the 


Nebr.—Mathews Piano Co. v. Mar- 
kle, 86 Nebr. 123, 124 NW 1129. 


non-compliance 


N. Y.—Wright v. Pierce, 4 Hun 
351, 6 Thomps. & C. 651; Freeman 
v. Menkes, 153 NYS 361; Di Toro v. 


Horn, 153 NYS! 93. 
N. D.—Poirier Mfg. Co. v. Kitts, 18 
D. 556, 120 NW 558. 
Okl.—Crewson v. Commercial Inv. 
Mrtist) Conn wl 0me@ ik le a one On mies | oaks 
National Cash Register Co. v. Stock- 
yous Cash Market, 100 Okl. 150, 228 
P 778; Osborne v. Walther, 12 Okl. 
20, 69 d Be sone 

Or.—Endicott V. Digerness, 103 Or. 
555, 205 PP 97>) eirancis: va, Bohart, 
76 Or. 1, 143 P 920, 147 P 755, LRA 
1916A 922. 
F Baas v. Lewis, 32 Pa. Super. 
1 

S. D.—Sioux Falls Adjustment Co. 
v. Aikens, 32 S. D. ee 142 NW 651. 

Tex.—Parlin, etc., v. Moline 
Plow Co., (Civ. Aa °7 ‘Sw 1087. 

Vt.—Rogers v. Whitney, 91 Vt. 79, 
99 A 419; Armington y. Houston, 38 
Vt. 448, 91 AmD 366. 


- Wash.—Rodger v. Johnson, 148 
Wash. 675, 270 P 105; Winton Motor 
Carriage Co. v. Broadway Automobile 
Co., 65 Wash. 650, 118 P 817, 37 LRA 


N. 


‘NS 71. 

Wis.—Aultman v. Silha, 85 Wis. 
309, bd NW Ti: 

N. B.—Purtle Vv. Heney, Res IN 18S, 


607. 


“An examination of the authori- 
ties will show that there are several 
ways in which the seller under con- 
ditional sale contracts may so act 
that the law will impute therefrom 
to him an election to waive the con- 
ditions of the sale, resulting in ti- 
tle passing to the purchaser.” Win- 
ton Motor Carriage Co. v. Broadway 


Automobile Co., 65 Wash. 650, 655, 
1S Sie WANS Ss foawot. in 
Barr v. Lloyd, 187 Wash. 490, 242 


Py LOO; AevO aa: 


45. Jones y. Savin, 29 Del. 180, 97 
A 591. And see cases supra note 44. 

46. Jones vy. Savin, 29 Del. 180, 97 
A 591. 

47. Jones v. Savin, supra. 

48. Langley, etc., Co. v. Oka, 28 


Hawaii 519. 


49. See supra § 1207. 

50. Ark.—Laird v. Byrd, 177 Ark. 
1114, 9 SW (2d) 571. 

Cal.—Campbell Chevrolet Co. v. 
Walsh, 102 \Cale A l00. 282 Py 510s 
Middlecamp v. Zumwalt, 100 Cal. A. 
715, 280 P 10038. 

Del.—National Cash ce es Co: 
v. Riley, 23 Del. 355, 74 A 3 

Ida.—Pease v. Teller hint 22 Ida. 
80%; 128 P2938 

Ind.—Commercial Credit Co. v. 
Macht, 89 Ind. A. 59, 165 N®& 766. 

Iowa.—BDlijah v. Mottinger, 161 


Iowa 371, 142 NW 1088. 
Md.—Cole v. Hines, 81 Md. 476, 32 
A 196, 32 LRA 455, 


Mass.—Fairbanks v. Phelps, 22 


| Pick, 


[§§ 1207-1208 


with the terms of the contract being for the benefit 
of the seller, there may be a waiver ‘of strict compli- 
ance with the terms and provisions of a conditional 
sales contract so as to prohibit the seller from exer- 
cising his right to declare a forfeiture on account of 
a failure to comply therewith.°°~ 
as to what amounts to a waiver can be laid down®! 
other than that the right of forfeiture is waived by 


No general rule 


inconsistent with the enforcement 
the intention to rely on it.°? The 


seller will not be permitted to declare a forfeiture of 


buyer for nonperformance of any of 


535. 


Mich.—National Cash Register Co. 
v. Richards, 159 Mich. 128, 123 NW 
587. 


Minn.—McCarron v. Commercial 
Credit Trust. Co., 167 Minn. 322, 209 
NW 15. 


Miss.—Sackler v. Slade, 
575, 114 A 396. 

N. J.—Hallett, etce., Piano Co. 
Roe, 85 N, J. L. 160, 88 A 624. 


N. Y.—Bloomingdale vy. Braun, 80 
Mise. 527, 141 NYS 590. 

N. C.—Guy v. Bullard, L732 Naas 
228, 100 SE -228. 


Or.—Samuels v. Mack-Internation- 
al Motor Truck Corp., 128 Or. 600, 275 
Paeo9.er 


Philippine.—McCullough v. Taylor, 
25 Philippine 110. 


R. I.—Mosby v. Goff, 21 R. I. 494, 
44 A 930. 

Wash.—Schultz v. Wells Butchers’ 
Supply: Cory bi. IVWiashiveS2seet > eens 


[a] Default as to payment of in- 
stallments.—A waiver of strict com- 
pliance with the terms and provi- 
sions of a contract providing for in- 
stallment payments may be made so 
as to prohibit the vendor from de- 
claring a forfeiture on account of the 
failure to pay an installment prompt- 
ly upon the date fixed in the contract. 
Middlecamp v. Zumwalt, 100 Cal. A. 
715, 280 P 1003, 1006. 


51. Endicott v. Digerness, 103 Or. 
555, 205 P'975. 

52. Ark.—Laird v. Byrd, 177 Ark. 
1114, 9 SW (2d), sti. 

Cal.—Redd v. Garford Motor Truck 
Co., 205 Cal. 245, 270 P 447; 
v. Kaeser, 196 Cal. 686, 239 P 324; 
Lindsay v. Butte, 96 ‘Cal. A. 465, 274 
P e423, 21> Re525: 


Del.—National Cash Register Co. 
v. Riley, 23 Del. 355, 74 A 362. 


Ida.—Pease v. Teller Corp., 
807, 128 P 981. 


Ind.—Commercial Credit Co. vy. 
Macht, 89 Ind, A. 59, 165 NE 766. 


Iowa.—Dlijah v. Mottinger, 
Iowa 371, 142 NW 1088. 


Md.—Cole v. Hines, 81 Md. 476, 32 
A 196, 32 LRA 455. 


148 Miss. 


Vv. 


22 Ida. 
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Mass.—Fairbanks y. Phelps, 22 
Pick, 5315: 

Mich.—National Cash Register Co. 
v. Richards, 159 Mich. 128,’ 123 NW 
587; Cable Co. v. Wasegizig, 130 
Mich. 887, 90 NW 24. 

Minn.—MecCarron v. Commercial 


rae Trust, 167 Minn. 322, 209 NW 


Miss.—Sackler vy. 
575, 114 S 396. 

N. J.—Hallett, etc., Piano Co. 
Roe, 85 N. J. L. 160, 88 A 624. 

N. Y.—Hutchings v. Munger, 41 N. 
Y. 155 [aff 41 Barb. 396]; Biooming- 
Gale vy. Braun, 80 Misc. 527, 141 NYS 

N. C.—Guy v. Bullard, 178 N. C. 
228, 100 SE 228. 


Or.—Endicott v. Digerness, 103 Or. 


Slade, 148 Miss. 


v- 


For later cases, developments and changes in the law see Annotations, same title and section x:amber. 


§§ 1208-1210] 


the vital terms or conditions of the contract where 
such nonperformance has been with the express or 
clearly evinced tacit or implied consent of the sell- 
Nevertheless, there can be no waiver of a 
default unless the seller had knowledge of the de- 
And the fact that the right of forfeiture 


er.°3 


fault.>4 
has been waived does not prevent. 


of the right,®> and right to forfeiture for nonpay- 
ment of inetolliments is reinstated where the seller 
gave definite and reasonable notice of his intention 
so to do prior to repossession of the property.®® 

[§ 1209] 2. What Constitutes—a. Actions To Re- 
cover Purchase Price®’—(1) View That Reservation 


Hoot, 200) PeoTo. 

R, I.—Mosby v. Goff, 21 R. I. 494, 
44 A 930. 

Wash.—Schultz v. Wells Butchers’ 
Supply Co., 151 Wash. 382/°275 P7387. 


53. Johnson vy. Kaeser, 196 Cal. 
686, 239 P 324. - 

54. Morrison v. Veach, 190 Cal. 
507, 213 P 945. 

[a] Rule applied.—The  seller’s 


right to forfeit a contract for the 
buyer’s default was not waived by 
his giving notice of subsequent in- 
stallments which became due after 
he received the buyer’s check for the 
amount agreed upon to revive the 
contract after forfeiture for previ- 
ous default, and before he was noti- 
fied by the bank that the check was 
not paid for want of funds. Morri- 
son v. Veach,.190 Cal. 507, 213 P 945: 


55. Samuels v. Mack-Internation- 
2h ah Ds Truck Corp., 128 Or. 600, 275 


56. Samuels v. Mack-Internation- 
al Motor Truck Corp., supra. 


57. As an election of remedies see 
infra §§ 1282-1286. 


Right to bring such action see in- 
fra § 1309. 


58. U. S.—New England Road 
Mach. Co. v. Vanderhoof, 19 F. (2d) 
831; General Fire Extinguisher Co. 
Vv. Equitable Ab oricier KCkowse ale ae WX CAKC!8) 
968; In re Ames, 289 Fed. 208. 


Ark.—Laird v. Byrd, 177 Ark. 1114, 
9 SW (2d) 571; S. E. Lux Jr., Mer- 
cantile Co. v. Jones, 177 Ark. 342, 6 
SW (2d) 302; State Nat. Bank v. In- 
terstate Packing Co., 175 Ark. 341, 
299 SW 384; Loden v. Paris Auto Co., 
174 Ark. 720, 296 SW 78; Jones v. 
Keebey, 168 Ark. 84, 269 Sw 66; Cob- 
lentz v. L. D. Powell Cox, 148 Ark. 
151, 229 SW 25; Bowser Furniture 
Co. v. Johnson, 117 Ark. 496, 175 SW 
516; Hollenberg Music Co. v. Bank- 
ston, 107 Ark. 337, 154 SW 1139; Hol- 
lenberg Music Co. v. Barron, 100 Ark. 
403, 140 SW 582, 36 LRANS 594, Ann 
Casto Cr 659: Thornton. v. Findlay, 
97 Ark. 432, 134 SW. 627, 38 LRANS 
491; Butler v. Dodson, 78° “Ark. 569, 
94 SW 703; .-Baker v. Brown Shoe Co., 
18: “Ark. 501, 95 SW '808; Neal v. 
Cone, 76 Ark. 278, 88 SW 952. 


Cal.—Johnson vy. Kaeser, 196 Cal. 
686, 239 P 324; Muncy y. Brain, 158 
Can s0O 110m 945.) Holt) Mite. Go. v. 
Ewing, 109 Cal. 353, 42 P 435; Parke, 


etc., Co. v. White River Lumber Co., 
Ody Cals 3%, 35 BP 442; Waltzov. Sil- 
wWellams cb, Gal orAne Tl Labo es 6 Gis 


George J. Birkel Co. v. Nast, 20 Cal. 
A. 651, 129_P 945. 


Conn.—Alfred Fox Piano Co. v. 
Bennett, 96 Conn. 448, 114 A 529; 
Crompton v. Beach, 62’ Conn. De 25 
A 446, 36 AmSR 323, 18 LRA ere 


Del.—Truax v. Parvis, 12 Del. 330, 
32: A 227. 

IBY C.—Smith v. Gilmore, 
192. 

Fla.—Voges v. Ward, 98 Fla. 304, 
123 S 785; Malone v. Meres, 91 Fla. 
709, 109 S 677; American Process Co. 
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SALES 


a reinstatement 


v. Florida White Pressed Brick Co., 
56 Fla. 116, 47 S 942, 16 AnnCas 1054. 


Hawai ete eley. etc., Co. v. Oka, 
28 Hawaii 519. 


Ida.—Utah Impl. Vehicle Co. v. 
Kesler, 36 Ida. 476, 211 P 1079; North 
Robinson Dean Co. v. Strong, 25 Ida. 
721, 139 P 847; Pease v. Teller Corp., 
22: ida.» 807, 128 P 981: 
Noble, 17 Ida. 686, 
AmSR 270, 27 LRANS 216; 
Means Transfer Co. v. Mackinzie, 9 
Fda. 165, 73° P 135. 


Ind.—Schneider v. Daniel, 191 Ind. 
59, 131 NE 816, 17 ALR 1410; Smith 
v. Barber, 153 Ind. 322, 53 NE 1014; 
Gaar v. Fleshman, 38 Ind. A. 490, 
77 NE 744, 78 NE 348. 


Mass.—Goullious v. Chipman, 
Mass. 623, 152 NE 55; Bedard v. 
S. Ransom, Inc., 241 Mass. 74, 134 
NE 392,25 ALR 1488; Russell Vv. 
Martin, 232 Mass. 379, 122 NE 447; 
Schmidt v. Ackert, 231 Mass. 330, 
121 NE 24; Frisch v. Wells, 200 
429, 86 NE 775, 23 LRANS 
; Haynes v. Temple, 198 Mass. 
372, 84 NE 467; Whitney v. Abbot, 
191 Mass: 59, W7°NE. 524; \Snow, v. 
Alley, 156 Mass. 198, 30 NE 691; 
Bailey v. Hervey, 135 Mass. 172; 
Marston v. Baldwin, 17 Mass. 606. 


Mich.—Young v. Phillips, 203 Mich. 
566, 169 NW 822, 202 Mich. 480, 168 
NW 549; Atkinson v. Japink, 186 
Mich. 335, 152 NW 1079; Button v. 
Trader, 75 Mich. 295, 42 NW 834; 
Deyoe v. Jamison, 33 Mich. 94. Con- 
tra Boudeman v. Arnold, 200 Mich. 
162, 166 NW 985; Holcomb, etc., Mfg. 
Coe-v.. ‘Cataldo, 199) “Mich. , 265, . l65 
NW 941; Fuller v. Byrne, 102 Mich. 
461, 60 NW 980. 


Minn.—Edward aeons ce Cowan. 
Brown, 171 Minn. 483, 214 NW 284; 
St 2aul irnsteiCone vi. a S. Cereal 
Co... 165 “Minn; 252), 206° “NW... 385; 
Chase v.. Kelly, 125 Minn. 317, 146 
NW 1113; Skoog v. Mayer Bros. Co., 
122 Minn. 209, 142 NW 193; Nelson 
v. International Harvester Co., 117 
Minn. 298, 135 NW 808; Alden v. 
Dyer, 92 Minn. 134, 99 NW 784; Key- 
stone Mfg. Co. v. Cassellius, 74 Minn. 
115, 76 NW 1028. 


Mo.—American Law Book Co. v. 


Brewer, 202 Mo. A. 15, 213 SW 881. 
Nebr.—Mathews sr iano Co. v. 
Markle, 86 Nebr. 123, 124 NW 1129; 


Fredrickson v. Paaittrotn, 77 Nebr. 
722, 110 NW 658. 


N. D.—Poirier Mfg. Co. v. Kitts, 
18 N. D. 556, 120 NW 558; Dowagiac 
Mets. Conv. Mahon, 13) Ni. D. 1516, 101 
NW 903. 


Okl.-——_National Cash Register Co. 
v. Stockyards Cash Market, 100 Okl. 
150, 228 P 778; Galbreath v. Mayo, 
TOrOKls 2b2iedis ar oli OSborne. Vv, 
Walther, 12 Okl. 20, 69 P 953. 

Or.—Francis v. Bohart, 76 Or. 1, 
147 P 755. 

S. D.—Sioux Falls Adjustment ’Co. 
vy. Aikens, 32 S. D. 154, 142 NW 651; 
International Harvester Mach. Co. v. 
Pott, 32 S. D. 82, 142 NW 652. 


Tex.—Parlin, etc., Co. v. Moline 


of Title Is Waived—(a) In General. 
of jurisdictions where the question has arisen, it is 
held that, by bringing suit to recover the price of the 
goods sold: the conditional seller waives his reserva- 
tion of title and the sale becomes absolute.°* 
is on the theory that absolute title in the seller to 
the thing sold is inconsistent with an action to re- 
cover the debt due for its purchase.°® 

[§ 1210] (b) Extent and Limits of Rule. 
rule stated in the preceding section®® has been held 
to apply although the contract of sale contains ex- 
press provisions authorizing the seller to bring suit 
for the purchase price without waiving the right to 


| cover the 
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In the ma jority 


This 


The 


Plow Co., (Civ. A.) 27 SW 1087. 

Wash.—Sterling v. Loudenback, 
155 Wash. 36, 283 P 476; Rodger v. 
Johnson, 148 Wash. 675, 270 P 105; 
Lahn v. Matzen Woolen Mills, 147 
Wash. 560, 266 P 697; Barr v. Lloyd, 
137 .Wash. 490, 242 P 1100; Wilers 
Music House v. Douglass, 90 Wash. 
683, 156 P (93%, BRAIII6E 4613; 
Schroeder v. Hotel Commercial Co., 
84 Wash. 685, 147 P 417; Winton Mo- 
tor Carriage Co. v. Broadway Auto- 
mobile Co., 65 Wash. 650, 118 P 817, 
37 LRANS 71. 


N. B.—Purtle v. 
607. 


Que.—Plessisville Fdy. v. Levesque, 
22 Que. Super. 306. 


“The legal effect of such election 
was, immediately upon the filing of 
the complaint, to transfer to and vest 
in defendant title to the piano as 
completely as though defendant had 
made full payment therefor.’ George 
J. Birkel'Co:-v. Nast, 20" Cali A. 651, 
654, 129 P 945. . 


[a] Rule applied.—C by a written 
contract agreed to deliver to a man- 
ufacturing company a quantity of 
machinery of an agreed value, for 
which the company was to give him 
its promissory note for the price pay- 
able in eight months; the company 
to set up the machinery in its mill 
and to hold it as the property of C 
until the note had been paid, when 
it was to be sold to and become the 
property of the company; C to have 
the right at any time, on default of 
payment, to take possession of it and 
remove it as his own property, and 
whatever had then been paid to go 
for the use of the machinery anid the 
note to be delivered up. It was held 
that C could not enforce his claim 
upon the note given by the company, 
and at the same time retain the right 
to retake the machinery if the note 
was not fully paid. Crompton v. 
Beach, 62 Conn. 25, 25 A 446, 36 Am 
SR. 32:35) 18 ci Acs 7: 


[b] In New York the text rule 
has been asserted. Orcutt v. Rick- 
enbrodt, 42 App. Div. 238, 59 NYS 
1008; Mortenson Woodworking Co. v. 
Raabe, 171 NYS 128; Pels v. David 
M. Oltarsh Iron Works, 129 NYS 871; 
Avery v. Chapman, 127 NYS 721. See 
Ratchford v. Cayuga County Cold 
Storage, etc., Co., 217 N. ¥..565, 112 
NE 447, LRA1916E 615 (where it was 
held that the bringing of an action 
for an installment of the purchase 
price would not bar the right to re- 
goods, and where the ques- 
tion whether an action for all of the 
purchase price remaining due would 
bar a recovery of the property was 
left open). But see Hobart Electric 
Mfg. Co. v. Rooder, 121 NYS 274 (the 
seller obtaining an unsatisfied judg- 
ment for the price may sue for the 
conversion of the chattels). 


59. Barr v. Lloyd, 137 Wash. 490, 
242 P 1100. And see cases'in pre- 
ceding note. . 


60. See supra § 1209. 


Heney,; 33 N. B. 
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pursue the property,®! or that suit may be brought 
and judgments recovered and the title remain in the 
seller until the judgments are paid,°* such provisions 
While there is some au- 
thority to the contrary,®? the prevailing view is that 
the mere bringing of the action operates as a waiver 
of the reservation of title and the fact that it is vol- 
untarily abandoned or not successfully prosecuted 
It has been held that the gen- 
eral rule®® does not apply where, after commence- 
ment of a suit for the purchase price, the seller takes 
possession of the property, pending the action with 
the buyer’s consent with the purpose of repairing it 
and delivering it to a surety on the purchase money 
note under a contract between himself and the surety 
only, and fails to re-deliver it to the buyer;°* 
where the contract either declares that the seller 
shall retain the possession, or provides for its re-de- 
livery to him at a fixed date different from the sale 
or the completion of the sale and passing of the 


being regarded as void.®? 


is of no importance.®® 


61. Voges v. Ward, 98 Fla. 304, 
a2 0S ESos VOURE sv. Phillips, 203 
Mich. 566, 169 NW 322. To same ef- 
fect Jordan v. Peek, 103 Wash. 94, 
M3 7P 426: 


62. Nelson v. Viergiver, 230 Mich. 
38, 203 NW 164 [overr without men- 
tion Fuller v. Byrne, 102 Mich. 461, 
60 NW 980 (which on an identical 
state of facts reaches a directly op- 
posite conclusion)]. But see Ameri- 
can Box Mach. Co. v. Zentgraf, 45 
App. Div. 522, 61 NYS 417 (an action 
prosecuted to judgment upon notes 
given as part of the original trans- 
action, and under the express stipu- 
lation that the retention of the title 
in the purchaser should not be af- 
fected by the giving of the notes un- 
til those notes were actually and ab- 
solutely paid, was no bar to a subse- 
quent action for conversion). 


“The effect of the enforcement of 
such a provision is to permit such 
recovery under execution issued up- 
on the judgment as is possible and 
to retake the property to secure the 
deficiency. 
Nelson v. Viergiver, 230 Mich. 38, 203 
NW 164, 165. 


63. See cases supra notes 61, 62. 


64. Twentieth Century Mach. Co. 
v. Excelsior Springs Mineral Water, 
ete., Co., (A.) 171 SW 944, 947 [aff 
273 Mo. 142, 200 SW 1079] (“the res- 
ervation in a contract of sale, of ti- 
tle in the seller until payment of the 
price, is in the nature of a security 
for the payment, and it requires more 
than a mere attempt to enforce the 
collection of the price after condi- 
tion broken to constitute a waiver of 
the security. The rule in cases of 
this character is that the prosecu- 
tion of one remedial right to judg- 
ment or ‘decree, whether the judg- 
ment is for or against the plaintiff 
is a decisive act which constitutes a 
conclusive election, and bars the sub- 
sequent prosecution of inconsistent 
remedial rights; but the mere asser- 
tion in court of one of such rights, 
abandoned before the action has pro- 
ceeded to judgment, is not such an 
election as will deprive the plaintiff 
of the right to invoke the opposite 
remedy, where it appears, as in the 
instant case, that the defendant suf- 
fered no impairment of any right by 
reason of the abandoned proceed- 
ing’). 

65. Frisch v. Wells, 200 Mass. 429, 
86 NE 775, 23 LRANS 144; Winton 
Motor Carriage Co. v. Broadway Au- 
tomobile Co., 65 Wash. 650, 118 P 817, 
387 LRANS 71. And see cases supra 


This may not be done.’ | 
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chase money. 


OL. 


note 61 (which sustain this rule al- 
though not stating it in express 
terms). , 

‘Tt is not, however, the judgment 
which may be obtained, but the com- 
mencement of a suit to enforce a 
coexisting inconsistent remedy in a 
court having jurisdiction, which con- 
stitutes the decisive act and makes 
the election binding.’ Frisch  v. 
Wells, 200 Mass. 429, 4381, 86 NE 775, 
23 LRANS 144, 

66. See supra § 1209. 

67. Fredrickson v. Schmittroth, 77 
Nebr. 722, 110 NW 652 (such conduct 
will relieve the buyer from his ob- 
ligation to pay for the property). 

68. Muncy v. Brain, 158 Cal. 300, 
110 P 945 (in such case the seller may 
recover the price and retain posses- 
sion until full payment is made). 
See Adams v. Anthony, 178 Cal. 158, 
172 P 593 (as sustaining this view 
on a similar state of facts). 

69. Clark v. B. B. Richards Lum- 
ber Co., 72 Minn. 397, 75 NW 605. 


70. See supra § 1209. 


71. Holmes v. Schnedler, 176 Minn. 
483, 223 NW 908; Francis v. Bohart, 
TO Orsijl, J40AP Vos mailers Music 
House v. Douglass, 90 Wash. 6838, 156 
P 537, LRA1916E 613. See In re Sut- 
ton, 244 Fed. 872 (as sustaining this 
view). A 

{a] In support of this view, it was 
said: “There can be no difference up- 
on principle whether the seller seeks 
to recover the full amount or an in- 
stallment. 5 The principle in- 
volved is not that such a conditional 
sale contract is a mere Hen upon the 
property to secure the payment of 
the debt, but on the contrary it is 
that the seller reserves the absolute 
title under which he may retake the 
property, under certain conditions, 
and retain it without any obligation 
to account therefor to the purchaser. 
Such absolute title remains in him 
or passes from him to the purchaser 
absolutely accordingly as the condi- 
tions of the sale are broken, or as 
they are performed, or as may result 
by operation of law from some act 
of election on the part of the seller. 
Nor is it practical to attempt to con- 
strue the law as meaning that the 
title can pass piece by piece. When 
the act is done that constitutes the 
election, it must relate not only to 
the immediate installment payment 
but to all payments yet to become 
due. When the election is made it 
must relate to and embrace all ‘the 
property involved. Such an election 
to collect the debt or a part thereof 


title and not dependent thereon ;°* 
contract provides that the buyer can pay at a certain 
rate for a part of the property at a time and thereby 
vest title to such part in himself, and such agreed 
price for the portion of the property disposed of by 
the buyer exceeded the amount of his payments and 
the amount of the installments of the price for which 
the buyer had given seeurity and for which the sell- 
er has brought suit.°° 

Whether recovery sought for all or part of pur- 
It has been held that the general 
rule?® applies whether the suit is to recover the full 
purchase price or part only; 
sions which limit the rule to cases where the suit 
is brought for the entire amount due on the contract 
and which hold that the seller may bring suit for 
an installment, or installments, of the price not be- 
ing the full amount due and still retain title.” 


[§ 1211] (2) Contrary View. Contrary to the 


- [§§ 1210-1211 - 


or where the 


71 but there are deci- 


constitutes an election to vest title 
in the purchaser, and the seller is 
confined to the same remedy as to all 
subsequent installment payments.” 
Holmes v. Schnedler, 176 Minn. 483, 
485, 223 NW 908. 


[b] In New York this rule has 
been asserted. Pels v. David: M. Ol- 
tarsh Iron Works, 129 NYS:371. But 
see Ratchford v. Cayuga County Cold 
Storage,.etc., Co., 217 N.Y. 565,°112 
NE 447 (where the question was left 
open). 

{c] Limitation of the doctrine has 
been recognized where the contract 
contains separable provisions for its 
enforcement. Thus, where a contract 
for the-sale of a sawmill provided 
that collections for lumber sold 
Should be made through a designated 
bank which should credit the seller 
with a stated sum on all lumber sold, 
but that the entire purchase price 
must be paid within one year re- 
gardless of the quantity of lumber 
sold, the provision for collection 
through the bank was a separate rem- 
edy from the provision for collection 
by retaking the property under the 
reserved title, so that the bringing of © 
an action by the bank for the spéci- 
fied payments on the lumber actual- 
ly sold did not waive the seller’s 
right to hold the property under his 
reserved title until the balance of 
the purchase price was paid. HEndi- 
Cour v. Digerness, 103 Or, 555, 205 P 


72. Silverstin v. Kohler, 181 Cal. 
51, 183 P 451, 9 ALR 1177; Russell 
v. Martin, 232 Mass. 879, 122 NE 447; 
Schmidt v. Ackert, 231 Mass. 330, 121 
NE 24; Haynes v. Temple, 198 Mass. 
372, 84 NE 467; Durr v. Replogle, 
TOR, Pan 347, sods 2A. 645% 


“There is no difference in princi- 
ple, in favor of the purchaser, be- 
tween such recovery of the install- 
ments due and the payment of those 
installments by the purchaser with- 
out suit. The seller was not there- 
fore put to his election between two 
inconsistent remedies.” Silverstin 
v. Kohler, 181 Cal. 51, 183 P 451, 452, 
9 ALR 1177. 


[a] Rule applied.—A dealer deliv- 
ered a horse to a purchaser who gave 
him therefor three promissory notes 
payable in successive months, to 
each of which was attached an agree- 
ment, signed by the purchaser, that 
the horse was “to be and remain tle 
entire and absolute property of” the 
dealer “until said note is fully paid.’ 
The purchaser did not pay the two 
notes which first came due, and, be- 
fore the third one came due, the deal- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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doctrine stated above,** it is held in some jurisdic-, 
tions that the bringing of an action by the condi- 
tional seller for the price of the goods sold does not 
constitute a waiver of his reservation of title and vest 
absolute title in the buyer;7* and this is so although 
a Judgment has been recovered for the purchase price 
In some of these jurisdictions, the 
view is taken that the two remedies are not incon- 
sistent;*® and the rule formulated by the decisions 
considered in this section has been expressly con- 
firmed by the Uniform Conditional Sales Act,’” and 
is, of course, the rule in jurisdictions which have 


if unsatisfied.7® 


enacted it.78 


[§ 1212] b. Actions Accompanied by Attachment 
or Arrest. Reservation of title is waived where the 
seller sues out an attachment against the buyer, has 
it levied on the property sold, and becomes the pur- 
chaser at the sale under attachment;*® and the rule 
is laid down without qualification in a number of 
decisions that where the conditional seller brings 
suit aided by attachment to recover the price of the 
goods sold,®° there is a clear waiver of the reserva- 


er brought an action against him and 
procured a judgment which he satis- 
fied by a levy on real estate of the 
purchaser. When the third note came 
‘due, the purchaser did not pay it, 
and thereupon the dealer took pos- 
session of the horse, and the pur- 
chaser brought against him an ac- 
tion of tort for conversion. It was 
held that the intention of the par- 
ties was that title to the horse should 
not pass until all the notes were paid, 
and that the dealer was not estopped 
from claiming title to the horse on 
nonpayment of the third note by the 
fact that he had enforced payment of 
the first two by action. Haynes v. 
Temple, 198 Mass. 372, 84 NE 467. 

73. See supra § 1209. 

74. Ala.—E. E. Forbes Piano Co. 
v. Wilson, 144 Ala. 586, 39 S 645 [dis- 
appr dictum Davis y. Millings, 141 
Bilge vos, ol. s isis. Lhomason vy. 
Lewis, 103 Ala. 426, 15 S 830. 

Ga.—Moon v. Wright, 12 Ga. A. 659, 
78 SE 141. 

Iowa.—Murray v. McDonald, 203 
Iowa 418, 212 NW 711, 56 ALR 233. 

Ky.—Vaughn v. Hopson, 10 Bush 
337. 

Me.—Westinghouse Electric, etc., 
Go; v2 Auburn, ete, R. Co., 106” Me, 
349, 76 A 897. 


N. J.—-Campbell. Printing Press, 


etc., Co. v. Rockaway Pub. Co., 56 N. 
J. L. 676, 29 A 681, 44 AmSR_ 410 
[dist Heller v. Elliott, LY A OR een! De 


467 (aff 45 N. J. L. 564) J. 


Tenn.—Johnson v. ‘Martin Lumber 
Co., 139 Tenn. 580, 202 SW 916. 


Wis.—Defiance Mach. Works v. 
Gill, 170 Wis. 477, 175 NW 940; Wied- 
enbeck-Dobelin Co. v. Anderson, 168 
Wis. 212, 169 NW 615, 12 ALR 500. 


75. Ala.—E. E. Forbes Piano Co. 
v. Wilson, 144 Ala. 586, 39 S 645 [dis- 
appr dictum Davis v. Millings, 141 
PAG EST Sy ols Ol. Lous Thomason v. 
Lewis, 103 Ala. 426, 15 S 830. 

Me.—Steinert, etc., Co. v. Reed, 118 
Me. 403, 108 A 334. 

N. J.—Campbell Printing Press, 
etc., Co. v. Rockaway Pub. Co., 56 
N. J. L. 676, 29 A 681, 44 AmSR 410. 

Tenn.—Johnson vy. Martin Furni- 
ture Co., 139 Tenn. 580, 202 SW 916. 

Wis.—Wiedenbeck-Dobelin Co. v. 
Anderson, 168 Wis. 212, 169 NW 615, 
12 ALR 500. 

76. Murray v. McDonald, 203 Iowa 
418, 212 NW 711, 56 ALR 233; John- 
son v. Martin Furniture Co., 139 
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tion of title,’ it having been held that it was imma- 
terial that the attachment suit was subsequently dis- 
Other decisions, however, hold that the 
seller does not waive his reservation of title by an 
attachment of the goods for the price.** 
An action for the purchase price and an 
arrest of the seller on mesne process in such action 
operates as a waiver of reservation of title®* al- 
though the action is not entered and the seller is dis- 
charged from custody.*® 

[§ 1213] c. Actions To Enforce Mechanics’ Liens. 
A conditional seller of goods who institutes proceed- 


ings to enforce a mechanic’s lien®® on the goods sold 


Tenn. 580, 202 SW 916; Wiedenbeck- 
Dobelin’Co. v. Ander son, 168 Wis. 212, 
169 NW 615, 12 ALR 500. 


“The judgment preserves the ob- 
ligation of the vendee’s promise to 
make payment, but puts it in another 
form. There is no inconsistency be- 
tween an attempt to get the money 
and a reservation of title if the at- 
tempt is not successful. In assert- 
ing title the vendor does not treat 
the contract as void in its inception.” 
Ratchford v. Cayuga -County Cold 
Storage, ete., Co., 217 N. Y. 565, 112 
NE 447, 448. 

[a] In Maine it is said: ‘By the 
statute the vendee has a right of re- 
demption after condition broken, 
which right continues till the vendor 
forecloses the right in the manner 
provided for foreclosing chattel 
mortgages. Practically, therefore, 
the right of the vendor is that, and 


| only that, of a mortgagee of person- 


al property under a chattel mortgage 
given as security for a debt. He can 
attempt the collection of his debt by 
suit, and also by enforcing his mort- 
gage security concurrently, or suc- 
cessively.”” Westinghouse Electric, 
etc., Co. v. Auburn, etc., R. Co., 106 
Me. 349, 76 A 897, 898. 


[b] In Tennessee it is said that 
“in this jurisdiction . in con- 
templation of law, the personal ob- 
ligation or debt is one thing, and the 
lien on given property securing the 
debt is another. The creditor nay 
enforce both, and his election to pur- 
sue one does not exclude or waive 
the other as a remedy.”” Johnson v. 
Martin Furniture Co., 139 Tenn. 580, 
583, 202 SW 916. 


77. § 24 (which provides that nei- 
ther the bringing of an action by the 
seller for the recovery of the whole, 
or any part of the price, nor the re- 
covery of judgment in such action, 
nor the collection of a portion of the 


price,’ shall be deemed inconsistent 
with the later retaking of the 
goods). 


78. Defiance Mach. Works v. Gill, 
170 Wis. 477, 175 NW 940. 

79. Tanner, etc., Engine 
Hall, 89 Ala. 628, 7 S 187. 

80. Attachment in aid of action 
see infra § 1345. 

81. U. S.—New England Road 
Mach. Co. v. Vanderhoof, 19 F. (2d) 
331. 

Ala.—Thomason y. Lewis, 103 Ala. 
426, 15 S 8380. 

Cal.—Elsom v. 


Coniw: 


Moore, 11 Cal. A. 
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and who prosecutes his suit to a successful conelu- 
sion, thereby waives reservation of title in himself 
and the title becomes absolute.’? 
apparently hold without qualification that a condi- 
tional seller by merely instituting suit to enforce a 
mechanie’s or materialman’s lien on the goods sold 
thereby waives his reservation of title and that the 
sale becomes absolute ;** 
expressly held that it is immaterial that the attempt 


Some decisions 


and some decisions have 


Silay LOO) deere (al. 


Iowa.—Richards v. Schreiber, 98 
Iowa 422, 67 NW 569 
N. J.—Heller v. Elliott, 45 IN IGS. 


L. 564. 


N. Y.—Wright v. Pierce, 4 Hun 351, 
6 Thomps. & C. 651 


See Steinert, AGS Co. v. Reed, 118 
Me. 403, 108 A 334 (as probably sus- 
taining ‘this view). 


{a] The theory of these decisions 
(1) is that by proceeding in attach- 
ment the seller unequivocally rec- 
ognizes the property as the buyer’s. 
Fuller v. Hames, 108 Ala. 464, 19 S 
366. (2) The levying on the prop- 
erty by the seller under attachment 
as the property of his vendee is nec- 
essarily recognition of the fact that 
the property did not remain in him- 
self but had passed to the purchas- 
er from him. Campbell Printing 
Press, etc., Co. v. Rockaway Pub. Co., 
heey Ei 676,'29 A 681, 44 AmSR 

[b] Limitation of rule.—It has 
been held that the rule does not ap- 
piy where the attachment is sued 
out before the maturity of the note 
given for the purchase price. Edge- 
wood Distilling Co. v. Shannon, 60 
Ark. 133, 29 SW 147. 


82. Fuller v. Hames, 108 Ala. 464, 
19 S 366. 


83. Wilson v. Owen, 19 Ga. A. 159, 
91 SH 233; Kirch v. La Tourette, 91 
35, 102 A 873; Reed v. 
Starkey, 69 Vt. 200, 37 A 297; Mat- 
thews 'v. Lucia, 55. Vt: 308° Child 
v. Allen, 33 Vt. 476. See Coley v. 
Dortch, 139 Ga. 239, 77 SH 77 (as 
probably sustaining this position). 

84. Frisch v. Wells, 200 Mass. 429, 
86 NE 775, 23 LRANS 144. 


Arrest in civil action generally see 
Arrest § 90 et seq. 


85. Frisch v. Wells, 200 Mass. 429, 
86 NE 775. 


Be: See generally Mechanics Liens 
Ap Gites jens bs aes 


87. General Fire Extinguisher Co. 
v. Equitable Trust: Co., 1% Bi(2q@) 
968; In re Levin, 220 Fed. 451, 136 
CCAS AiO: 

88. U. S—Van Winkle v. Crowell, 
LAGML S48 SCty Uke S6uuurear 
880; Fire Protection Co. v. Hawkeye 
Tire, ete., Co., 8 F. (da) 810; Com- 
pare William W. Bierce, Ltd. v. 
Hutchins, infra note 90 (which seems 
to reach a contrary conclusion al- 
though an attempt is made to dis- 
fea Van Winkle v. Crowell, su- 
pra). 


1224, (58, C.J 
to establish the hen should have been effectual and 
that the reservation of title is nevertheless waived.*® 
Other decisions, however, in which the question has 
been directly presented, hold that an ineffectual at- 
tempt to fasten a mechanie’s lien on the goods sold 
does not operate to waive a reservation of title there- 
to.°° And it has been held that a contractual reser- 
vation to the seller of the privilege to file and en- 
force a mechanie’s lien does not nullify an express 
reservation of title in the seller and is not incon- 
sistent. with the continued assertion of title by the 
seller.°+ 


[§ 1214] d. Levy of Execution on Property Sold. 
By obtaining judgment for the purchase price of the 
goods sold®? or for the unpaid balance due thereon? 
and levying an execution thereon, the conditional 
seller waives his reservation of title in the goods; 
and such is the case where he accepts a note without 
security in fulfilment of the contract of sale made 
several months before bringing suit, recovers judg- 
ment thereon, and levies execution on the property 
as that of the buyer.®* And if he brings suit for the 
purehase price of a part of the goods, obtains judg- 
ment, and levies execution on part of the goods, he 
thereby waives his reservation of title to all of the 
goods, included in the conditional sale.°® 


Ala.—Barbour Plumbing, ete., Co. 
v. Ewing, 16 Ala. A. 280, 77 S 430. 


Ga.—Purdy v. Dunn Machinery Co., 
142 Ga. 309, 82 SE 888. 


Ind.-—Elwood State Bank v. Mock, 
40 Ind. A. 685, 82 NE 1003. But see 
ware Verewarnell a: 73, inde ib35,- 10d 


N. Y.—Shipley Constr., etc., Co. v. 
Mager, 165 App. Div. 866, 150 NYS 
969 [aff 221 N. Y. 679 mem, 117 NE 
VOS4 mem); Kirk’ v""Crystal,” 128 
ADDN Dive doe) 10S ONY Sel Tee lien 1 oS 
N. Y. 622 mem, 86 NE 1126 mem]. 


[a] RBule applied.—(1) Where 
plaintiff, having installed a heating 
plant under contract that its title 
should remain in him until fully paid 
for, filed a mechanic’s lien on the 


note 88. 


la] 
said: 


tos chooses. i. 
ty, through 


previous 
Bierce, Ltd. 


SALES 


323, 86 NW 828, 89 AmSR 473. 
see Van Winkle v. Crowell, 
S. 42,13 SCt 18, 36 L. ed. 380 supra 


In support of this view it was 
“The assertion of a lien by 
one who-has title, 
only an assertion and nothing more, 
is merely a mistake. 
port to be a choice, and it cannot be 
one because the party has no right 
The fact that a par- 
mistake, 
exercise a right to which he is not 
entitled does not prevent his after- 
wards exercising one which he had 
and still has unless barred by the 
attempt.” 
v. Hutchins, 
340, 347, 27 SCt 524, 51 L. 


cs. 
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[§ 1215] e. Filing Claim with Receiver, Personal 
Representatives, or Assignee for Benefit of Creditors. 
A seller under a conditional sale contract by filing 
his claim for the purchase price with a receiver 
waives his reservation of title and makes the sale 
absolute®® and loses all right to reclaim the prop- 
erty.27 So also it has been held that the presenta- 
tion, allowance and approval of a claim for the pur- 
chase price against the estate of the deceased buyer 
constitutes a waiver of the reservation of title and 
an election to treat the sale as absolute;°® and this 
is so both in eases where the claim makes no mention 
of the terms of the contract nor asserts any right 
other than the enforcement of the payment of the 
price by the estate,®® and where the claim expressly 
states that the right to take the property is not 
waived.+ On the other hand, a written notice to an 
assignee for benefit of creditors of a seller’s claim to 
machines conditionally sold to the debtor, mention- 
ing the file number and the date of filing in the audi- 
tor’s office, given in response to a cireular notice by 
the assignee to ereditors to present claims, was not 
a presentation of a claim, constituting election to re- 
cover therein, or a waiver of the seller’s rights under 
the contract but on the contrary, is a re-assertion of 
the seller’s rights under the contract.” 


But 
146 U. 


shift his position and afterward un- 
dertake to recover in specie the prop- 
erty which was the subject of the 
contract. It having been possible to 
sue for the whole purchase price, it 
was his duty to have done so, if he 
chose to take that remedy at all, and 
he must be held to have accepted the 
results of that judgment as a deter- 
mination of all his rights under the 
contract.” Francis v. Bohart, supra. 


96. Grand Rapids» Trust Coir v 
American Wood Working Mach. Co., 
5 F. (2d) 812; Gordon Hollow Blast 
Grate Co. v. Zearing, 130 Ark. 535, 
198 SW 97. 


97. Gordon Hollow Blast Grate 
Co. v. Zearing, supra. 

98. Holt Mfg. Co. v. Ewing, 109 
Cal. 353, 42 P 435 [dist Wells v. Rob- 


so lone) as) itis 


It does not pur- 


attempts to 


William = W. 
205 U. S. 
ed. 828. 


premises for an unpaid balance, such 
filing constituted an election of plain- 
tiff to abandon title to the plant and 
recover the purchase price. Kirk v. 


Crystal, 118 App. Div. 32, 103 NYS 
17 [afi 193 °N.\ Y._ 622 mem, 86 NE 
1126 mem]. (2) Conditional seller 


of heating plant installed in a hos- 
pital which was subject to a mort- 
gage, by filing statutory mechanic’s 
lien on the hospital property recog- 
nized the title as being in the mort- 


gagor and was thereby precluded 
from setting up title against the 
mortgagee; such election between in- 


consistent rights being irrevocable. 
Barbour Plumbing, etc., Co. v. Hwing, 
16 Ala. A. 280, 77 S 480. 


89. Hickman v. Richburg, 122 Ala. 
638, 26 S 136; Lehman vy. Van Winkle, 
92 Ala. 443, 8 S 870. 


“The question of election is not 
made dependent upon whether such 
election may be rendered effectual or 
not. Any unequivocal act on the part 
of the vendor, recognizing the title 
as being in the vendee, will preclude 
such vendor from afterwards setting 
up title in himself.” Hickman vv. 
Richburg, 122 Ala. 638, 642, 26 S 
136. 


90. William W. Bierce, Ltd. v. 
Hutchins, 205 U. S. 340, 27 SCt 524, 
51 L. ed. 828 [rev 16 Hawaii 717]; 
Arctic Ice Mach. Co. v. Armstrong 
County Trust Co., 192 Fed. 114, 112 
CCA 458; Ward v. Yarnelle, 173 Ind. 
535, 91 NE 7; Warner El. Mfg. Co. 
v. Capitol Inv., etc., Assoc., 127 Mich. 
RL Se ire ERE a SAE SR 


[b] Rule applied.—(1) That a 
seller of an ice machine to a bank- 
rupt instituted, but did not prose- 
eute the judgment, proceedings for 
the establishment of a mechanic’s 
lien, did not estop it to claim its 
right to reclaim the machine in bank- 
ruptey. Arctic Ice Mach. Co. v. Arm- 
strong County Trust Co., 192 Fed. 
114, 112 CCA 458. (2) Where one 
placed property in a_ building in 
process of construction under a con- 
tract retaining title with the right 
to remove, the fact that he filed no- 
tice of a mechanic’s lien was not an 
election to rely on the lien and a 
waiver of title. Ward v. Yarnelle, 
173 nid. t5Sb,n Od NEE 


91. Bailey v. Baker Ice Mach. Co., 
239 'U. Si*268, 36 SCt 50, 60 Li ed) 275. 


92. In re Fitzhugh Hall Amuse- 
ment Co., 230 Fed. 811, 145 CCA 121; 
Montgomery Iron Works v. Smith, 98 
Ala, 644, 138 S 525; Newcomer v. No- 
vak, 188 Iowa 646, 175 NW _ 37%, 176 
NW 642; Avery v. Chapman, 127 NYS 
721, 


93) sin re, ‘-utzpatrick, si) BY. (2a) 
445; Russell v. Reid, (B. C.) [1928] 
1 DomLR 628. 

94. Robbins v. Phillips, 68 Mo. 
100. 

95. Francis v. Bohart, 76 Or. 1, 7, 
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“Having entered upon that course, 
the plaintiff was bound to pursue it 
consistently to the end. He cannot 


inson, 13 Cal. 133]; Kimble Motor 
Car Co. v:.) Androw, 125° Wash: 225, 
215 P 340. See Smith v. Gilmore, 7 
App. (D. C.) 192 (if after a condition- 
al sale is made of a piano, the pur- 
chaser before the purchase price is 
fully paid dies, and at public auc- 
tion by the collectors of her estate 
the piano is sold to one who subse- 
quently on demand refuses to sur- 
render it to the original seller or to 
pay the balance of-the purchase 
price, an application to the Probate 
Court by the original seller to com- 
pel the collectors to pay such bal- 
ance of the purchase price will, al- 
though refused, be such an election 
of remedies as will preclude him 
from recovering the piano by replev- 
in from 


tion). 

99.. Holt Mfe. “Co: vi Ewing; e109 
Galis353; 242 PM43ib. 

1. Kimble Motor Car Co. v. And- 


row, 125 Wash. 225, 229, 215 PP. 340 
(“We do not lose sight of the at- 
tempted reservation of title to the 
automobile made in the recitals of 
appellant’s claim above quoted. Such 
recitals did not in any sense consti- 
tute a legal proceeding seeking re- 
covery of the property; and we think 
must be now considered of no effect 
as against the election to seek pay- 
ment of the purchase price as a debt 
owing to appellant by the estate’’). 


2. Singer 
Dickstein, 125 Wash. 613, 217 P 44. 


For later cases, developments and changes in the law see Annotations, same title and section number. — 


the purchaser ‘at the auc- 


Sewing Mach. Co. v. 


§§ 1216-1219] 


[§ 1216] f. Taking Notes for Purchase Price. 
Since the giving of a note for the purchase price of 
goods sold does not constitute payment in the absence 
of an agreement to that effect,’ the mere taking of 
a note for the purchase price by the seller in a con- 
ditional sales contract does not operate as a waiver 
of the reservation of title and a conversion of the 
sale into an absolute sale;* and this rule is especial- 
ly applicable where there is an agreement that the 
acceptance of the note shall not release the claim 
of title to the goods,® or shall not constitute payment 
therefor,® or where the parties’ intent that title shall 
remain in the seller as security for payment of the 
price plainly appears from the contract.* 


Renewal notes. The taking of a renewal note in 
lieu of notes evidencing the debt for the purchase 
price of the goods sold does not amount to a waiver 
of the reservation of title and a conversion of the 
sale into an absolute sale,* especially where it con- 
tains the same reservation of title and provisions for 
enforcement.® 


[§ 1217] g. Taking Other Security—(1) In Gen- 
eral. Notwithstanding the conflict of authority as 
to the effect of taking other security, on a reservation 
of title by the seller to the goods sold until payment 
of the purchase price,!° summarizing the decisions, it 
may be said that it is almost uniformly held that the 
reservation of title is not affected by the taking of 
notes for the purchase price endorsed or guaranteed 


3. See supra. § 1205. NYSt 722. 


4. U. S.—Bailey v. Baker’ Ice 5. 
Mach= Co-57 239 U.S. 268, 36 SCt' 50, 
60 L. ed. 275; William W. Bierce, | 365. 

Autd: -v. Hutchins, 205 U. S. 340, 27 6. 
SCt 524, 51 L. ed. 828; In re Wegman|c) 392 
Piano Co., 221 Fed. 128; Monitor Drill] ~ 
Co. v. Mercer, 163 Fed. 943. 7. Kolb v. 


: Cow Glow A. 9 
Ida.—Sparkman _ v.. Miller-Cahoon 
Co., 48 Ida. 254, 282 P 273. Oe ee 


Lumber Co., 
Mich.—Boudeman v. Arnold, 
Mich. 162, 166 NW 985. 


Gerber v. 


200) 8. i, 
Water Co., 


SALES 


Lane v. J. E.°Roach’s Banda| 13 
Mexicana Co., 78 N. J. Eq. 439, 79 A 


Probey, 


Golden Rule 
SW (2d) 840; 
Convey bet Ee 

46 S. D. 366, 193 NW 58. 


S.—Beall v. Hudson County 
185 Fed. 179. J 19. 


[55° Cr Joly 225 


by a third person,’ that the weight of authority is 
that the reservation of title is not affected by the tak- 
ing of mortgages on other property,!? and that the 
decisions are pretty evenly divided as to whether 
the taking of a mortgage on the goods sold affects 
the reservation of title.1? 

Asking for security which is not given. The seller 
does not waive the reservation of title by asking for 
and being promised other security for the pavidene 
of the purchase price, which is never given.* 


[§ 1218] (2) Notes Secured by Indorsement or 
Guaranty. While there is some authority to the con- 
trary,!® the rule generally recognized is that the con- 
ditional seller does not waive reservation of title in 
himself by the acceptance of notes in whole or in 
part for the purchase price of the goods sold, en- 
dorsed?® or guaranteed!’ by a third person, and this 
is so although such security is taken subsequent to 
the sale.t8 The seller, it is said, has the right to de- 
mand and accept both the retention of the title until 
the property is paid for and security on the notes 
given for the purchase price.1® 


[§ 1219] (3) Mortgages on Other Property. 
While there is some authority to the contrary,?° the 
weight of authority is to the effect that the condi- 
tional seller does not waive his reservation of title 
by the taking of a mortgage on other property than 
that sold, whether real or personal.2_ And this is 
especially true where the mortgage expressly pro- 


v. Hagihara, 22 Ariz. 100, 194 P 336, 
ALR 10388; Pettyplace v. Groton 
Bridge, etce., Co., 103.2 Mich: 1255; 61 
NW _ 266; McDonald Automobile’ Co. 
v. Bicknell, 129 Tenn. 493, 167 SW 
108; Owenby v. Swann, (Tenn. Ch.) 
59 SW 378. 


17. Standard Steam paondey: Vv. 
Dole, 22 Utah 311, 61 P 1103 


18. McDonald ‘Aiitomobite (Ole hie 
Bicknell, 129 Tenn. 493, 167 SW 108. 


Owenby v. Swann, (Tenn. Ch.) 


44 App. (D. 


Baking 
Lyle 
Anderson 


Mont.—Heinbockle v. Zugbaum, 5 
Mont. 344, 5 P 897, 51 AmSR 59. 


Oh.—Albright v. Meredith, 58 Oh. 
St. 194, 50 NE 719. 


S. D.—International Harvester Co. 
v. Pott, 32 S. D; 82, 142 NW 652. 


“The absolute liability for the 
price, and putting that liability in 
the form of a note, are consistent 
with retention of title until the note 
is paid.” William W. Bierce, Ltd. 
v. Hutchins, 205 U.S. 340, 348, 27 
SCt 624, 5h L.'ed.. 828; 


[a] Rule applied.—Where person- 
alty was sold under written contract, 
providing, that title should remain 
in the vendor until paid for, and that 
in case the buyer, a retail dealer, did 
not dispose of the property within 
a given time, it was held that the 
giving of a note by the buyer for the 
purchase price of part of such prop- 
erty does not change the contract to 
one of absolute sale. International 
Harvester Co. v. Pott, 32° 5, D. 82) 
142 NW 652. 


{b] Taking renewal notes for bal- 
ance due.—Where, on original sales, 
notes are given to secure payment, 
and on their maturity new notes are 
given, not corresponding to _ those 
maturing, but for the balance due on 
account of the various sales, such 
sales are still distinct; the inten- 
tion being, by giving the renewal 
notes for the balance, simply to ex- 
tend the time of payment and not 
merge the various accounts, so as to 
deprive the seller of the benefit of 
his retention of title under the orig- 
inal agreement of sale. Campbell 
Printing Press, etc., Co. v. Walker, 9 


Ark.—Hollenberg Music 
Bankston, 107 Ark. 337, 154 SW 1139. 


N. C.—Barrington v. Skinner, 117 
N.C. 47, 23° SH790. 


Tex.—Hollenburg Music Co. v. 
Morris, (Civ.,A.) 35 SW 396. 


Utah.—Freed Furniture, etc., Co 
Sorensen, 28 Utah 419, 79 P 564, 107 
AmSR 731, 3 AnnCas 634. 


[a] aking notes of third person. 
—Where a sale is made, title to re- 
main in the seller until payment of 
notes given for the purchase money, 
a surrender of such notes and an ac- 
ceptance of notes of a third person 
in their stead, with a proviso that 
the purchaser shall not be released 
from liability, does not divest the 
seller of his claim on the property. 


Hollenburg Musie Co. v. Morris, 
(Tex. Civ. A.) 35 SW 396. 
9. Freed Furniture, etc., Co 


Sorensen, 28 ‘Utah 419, 79 P 564, 107 
AmSR 731, 3 AnnCas 634. 


10. See infra §§ 1218-1220. 

12. See infra § 1218. 

12. See infra § 1219. 

13. See infra § 1220. 

14. Sargent v. Metcalf, 5 Gray 
(Mass.) 306, 66 AmD 368. 

15. Westinghouse LElectric “Mfg. 


Co. v. Citizens’, St. R. Co., 68 SW 4638, 
24 KyL 334 (a seller who had a lien 
for the purchase price on property 
sold to a corporation waived his lien 
by accepting in satisfaction of his 
claim the notes of the corporation in- 
dorsed by the individual stockhold- 
ers). 


\ 
16. McArthur Bros. Mercantile Co. 


Got 59 SW 378. 


20. Silver Bow Min., ete., Co. v. 
Lowry, 6 Mont. 288, 12 P-652 (where 
the seller on delivery takes a note 
for the purchase price and a mort- 
gage on other property to secure it, 
the sale is an absolute sale notwith- 
standing an agreement that the ti- 
tle to the property sold should not 
pass until the note was paid). 

21. U. S.—Monitor Drill Co. v. 
Mercer, 163 Fed: 943, 90 CCA 303, 2 
LRANS 1065. 

Fla.—Mizell Live Stock Co. v. J. 
McCaskill Co., 59 Fla. 322, 51 S Tea, 


Ida. Syed v. Miller-Cahoon 
Co., 48 Ida. 254, 282 P 278. 

Mich.—Pettyplace Groton 
Bridge, etc., Co., 1038 Mich. 155, 61 
NW 266. 


Miss.—U. S. Fidelity, ete, Co. v. 
Northwest Engineering Co., 146 Miss. 
476, 112 S 580, 57 ALR 530; Green- 
wald v. Tinsley, 90 Miss. 38, 42 S 89. 


Maree v. Edwards, 64 Vt. 124, 
23 A 91 


Wash. ae v. Arthur, 5 Wash. 
Til. 382 P TAA, 


See Corning First Nat. Bank v. 
Reid, 122 Iowa 280, 98 NW 107 
(where ohe made a conditional sale 
of goods, his subsequent acceptance 
of a mortgage on other goods does 
not constitute an election to claim 
under the mortgage’ to the exclusion 
of his rights under the sale). 


“The taking by a conditional ven- 
dor of . . . mortgages on other prop- 
erty, in the absence of intended waiv- 
er at the-time, works only as addi- 
tional security, and does not affect 


[55 C.J.] 


vides that it shall not operate as a merger of the debt 
and shall not affect the seller’s len or charge?? or 
where the mortgage made the conditional sale con- 
tract a part thereof, thereby expressly recognizing 
that the conditional sale was still in foree and the 
The rule applies with equal 
force whether the taking of the mortgage is con- 
temporaneous with the sale** or subsequent there- 
It has similarly been held that the taking of 
additional security by way of mortgage bonds does 
not affect the seller’s reservation of title.?° 

Taking mortgage and instituting proceedings to 
It has been held that the taking of a 
mortgage on the buyer’s property and the institution 
of proveedings to foreclose it does not as against 
other creditors of the buyer operate as a waiver of 


title still in the seller.?® 


bOwte 


foreclose. 


one whit the title reserved.” Spark- 
man v. Miller-Cahoon Co., 48 Ida. 254, 
Aig Eevee 20-De 

“The doctrine of implied waiver in 
matters of this sort can only be in- 
voked to defeat implied liens of ven- 
dors, liens given by courts of equity 
in the absence of express contract. 
Where there is express contract. that 
the title be retained in the vendor, 
it is not waived by him by implica- 
tion because he took the securty of 
a trust deed.’’” Greenwald v. Tinsley, 
90 Miss. 38, 42 S 89. 


[a] Taking mortgage from subse- 
quent purchaser.—In trover for the 
conversion of property described in 
a lien note it is immaterial that a 
third person had given plaintiff a 
chattel mortgage upon other proper- 
ty, and had stated in the mortgage 
that he had purchased the property 
described in the lien note; that the 
mortgage was given as additional se- 
curity for the payment of that note, 
and in consideration of the plaintiff's 
forbearing to take possession of, and 
foreclose on, the property described 
in the note. Taking of the mortgage 
was an immaterial fact in the case. 
Kimball v. Costa, 76 Vt. 289, 56 A 
1009, 104 AmSR 937, 1 AnnCas 610. 


22. Wenbourne v. J. I. Case 
Threshing Mach. Co., 12 Alta. L. 1. 

23. Dillon v. Grutt, 38 Nev. 46, 
144 P 741. 


24, Mizell Live Stock Co. v. J. J. 
McCaskill 'Co.; 59 Fla. 322, 51 S 647; 


Greenwald y. Tinsley, 90 Miss. 38, 
42 S 89. 

25. Dillon v. Grutt, 38 Nev. 46, 
144 P 741; Cherry v. Arthur, 5 Wash. 
787, 32 P 744, 

26. William W. Bierce, Ltd. v. 
Hutchins, 205 U. S. 340, 27 SCt 524, 
51 L. ed. 828. 

27. Foster v. Briggs Mach., etc., 
Co., 6 Ind. T. 342, 98 SW 120. 

28. Foster v. Briggs Mach., etc., 
Co., supra. 

29. Foster v. Briggs Mach., etce., 


Co., supra (as where it would cause 
some person to change his situation 
to his injury). 


SOU aelity, “ete, Cosa vs 
Northwest Engineering Co., 146 Miss. 
476, 112 S 580, ALR 530; Cham- 
penois v. Tinsley, 90 Miss. 38, 42 S 
89; Page v. Edwards, 64 Vt. 124, 23 
A 917; Campbell v. Heinka, (Sask.) 
17 DomLR 586, 28 WestLR 297. To 
same effect Corning First Nat. Bank 
v. Reid, 122 Iowa 280, 98 NW 107 
(where one made a conditional sale 
of goods, his subsequent acceptance 
of a mortgage on them does not con- 
stitute an election to claim under 
the mortgage, to the exclusion of his 


rights under the sale); Emerson- 
Brantingham Impl. Co. v. Lawson, 
237 Fed. 877 (Iowa rule). See Spey- 
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er v. Baker, 59 Oh. St. 11, 51 NB 442; 
Richereek v. O'Donnell, 26 Oh. Cir. 
Ct. 528 (in both of which cases the 
rule stated in the text was neces- 
sarily involved and recognized. In 
these cases, it was held that the right 
to possession, given by statute to 
the conditional buyer who had made 
payments on the property, although 
in default as to other installments 
until a refund or tender back of the 
amount so paid less reasonable com- 
pensation for the use of the proper- 
ty and damage done to it while in 
his possession is not affected by the 
execution of a mortgage on the prop- 
erty by the buyer at the time of the 
sale to secure installments of the 
purchase price). ; 

31. U. S.—In re A. E. Richardson 
Co., 294 Fed. 451 [aff 291 Fed. 772]. 


Ala.—American Soda Fountain Co. 
v. Blue, 40 S 218. 


Ida.—Sparkman v. Miller-Cahoon 
Co., 48 Ida. 254, 282 P 273 (dictum). 

Kan.—McCormick Harvesting 
Mach. Co. v. Lewis, 52 Kan. 358, 35 
gE ei le 
__Mass.—Sprague v. Branch, 3 Cush. 
575. 

Minn.—Beer Vv. Aultman-Taylor 
Co., 82 Minn. 90, 19 NW 888. 


Mo.—-Little v. Widener, (A.) 32 SW 
(2d) 116. 


Okl.—Crewson vy. Commercial Inv. 
Trust .Co.)120 OK] 79). 250 P 521. 


See Aultman v. Silha, 85 Wis. 359, 
55 NW 711 (construing together, first, 
an order for agricultural machinery 
which contemplates an absolute sale 
and provides for the execution of a 
mortgage thereon; second the notes 
given for the purchase price, which 
provide that the title to the machin- 
ery shall not pass until they are paid 
in full, but which also authorize the 
buyer to take possession of the ma- 
chinery and sell it and apply the pro- 
ceeds upon the notes; third the chat- 
tel mortgage of the machinery to se- 
cure the notes, which asserts and 
warrants that the title is in the buy- 
er, contains full provisions for fore- 
closure and sale in case of default, 
and covenants that the buyer will 
pay any deficiency; and fourtha real- 
estate mortgage also given to secure 
the notes,—the transaction was held 
not to have been a conditional sale 
simply, but an absolute Sale with a 
mortgage back for security; and aft- 
er the seizure and sale of the ma- 
chinery by the seller under the chat- 
tel mortgage the debt of the buy- 
er rémained for the balance due, and 
the real-estate mortgage could be 
foreclosed therefor). 


[a] Taking mortgage and insti- 
tuting proceedings to foreclose.—The 
seller of property who has reserved 
title thereto until the purchase price 
is paid by accepting a mortgage on 


[§§ 1219-1220 


the seller’s claim to title reserved to goods sold under 
a conditional sale,?* it being said that the doctrine 
of waiver does not apply, there being merely an 
election of remedies,?® and that the only doctrine 
that could apply would be estoppel in pais if the 
facts were justified.?° 

[§ 1220] (4) Mortgage on Goods Sold. There is 
considerable conflict of authority as to the effect of a 
reservation of title by the seller, or his taking the 
mortgage on the goods sold. According to some 
decisions, the reservation of title is in no way affect- 
ed thereby,°° while others hold that the taking of a 
mortgage on the goods sold renders ineffective the 
reservation of title and vests absolute title in the 
buyer,*? applying this rule whether the mortgage 
is executed contemporaneously with the sale*? or 


the property and thereafter proceed- 
ing to foreclose the same elects to 
treat the property as that of the buy- 
er, and will not thereafter be heard 
to assert a claim to the ownership 
of the property. Claim to own and 
be entitled to possession of the prop- 
erty and maintaining an action to 
foreclose a mortgage on it are incon- 
sistent positions. Hinchman v. Point 
Defiance R. Co., 14 Wash. 349, 44 P 
867, 17 Wash. 399, 49 P 1061. 


[b] Accepting mortgage reciting 
that property belonged to buyer.— 
Where the owner of personal prop- 
erty, by a parol contract of sale, sold 
the same to another against whom 
there was a judgment, although it 
may have been the intention of the 
parties at the time of the sale that 
the seller should reserve the title un- 
til the property was paid for, and 
that the buyer should give a promis- 
sory note accordingly, yet where no 
such note was in fact given, but aft- . 
er an execution based on the judg- 
ment mentioned had been levied up- 
on the property the seller accepted 
and sold a mortgage thereon which 
had been previously executed by the 
buyer, in which it was recited that 
the property belonged to the latter, 
the property, under these facts, was 
subject to the execution as against 
a claim filed by the seller. Austin 
v. Hamilton, 96 Ga. 759, 22 SE 304. 


{c]_ Circumstances rendering rule 
inapplicable.—Where a seller under 
a contract retaining title, in igno- 
rance of the fact that the buyer, be- 
fore purchasing, had mortgaged the 
property, also took a mortgage which 
it neglected to record for five days, 
it should be restored to its rights un- 
der the note and contract retaining 
title, the prior mortgagee not being 
misled to its disadvantage. Jordan 
v. Wilkerson, etc., Cotton Co., 152 
Ark. 533, 238 SW 780 (it is manifest 
that appellant would not have ac- 
cepted a mortgage in lieu of the re- 
tention of its title in the mules, if 
it had actually known that its vendee 
had theretofore executed a mortgage 
on them to appellee. Under these 
circumstances appellant, in good con- 
science and equity, should have been 
restored to its rights under the note 
and contract in which it retained ti- 
tle to the mules). 


32. Sprague _v. Branch, 8 Cush. 
(Mass.) 575; Beer v. Aultman-Tay- 
lor Co., 32 Minn, 90, 19 NW 3888. 


[a] Basis of this view (1) was 
that by the acceptance of the mort- 
gage and claim to the property un- 
der it, the conditional seller was es- 
topped to deny the acquisition of ti- 
tle thereby or to set up and claim 
under his conditional title. Sprague 
v. Branch, 3 Cush. (Mass.) 575. (2) 
Where the buyer at the time of a 
sale executes notes and a chattel 
mortgage on the goods purchased as 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


if 
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subsequently thereto.** If the seller after payment 
of part of the price takes a second note for the bal- 
ance, secured by a chattel mortgage on the property 
without reservation of the title as further security, 
he thereby elects to consider the sale as absolute.*4 
But no waiver of the reservation of title was implied 
where the attorney of the seller in ignorance returns 
the contract and takes a mortgage on the property 
from the buyer to secure an unpaid part of the pur- 
chase price.?® 

Redelivery under original contract. The seller 
of goods is not estopped as against a creditor of the 
buyer from claiming title to them, on a conditional 
sale, by the fact that he accepted a chattel mortgage 
on them from the buyer in possession, foreclosed it 
on default, as shown by the records, and again de- 
livered them to the buyer under the original contract, 
the validity of the conditional sale and the mortgage 
being unquestioned.*® 


[§ 1221] h. Transfer of Notes for Purchase Price 
—(1) Absolute Transfer.*7 Parties to a conditional 
sales contract may validly agree that the negotiation 
of the notes evidencing the purchase price shall not 
waive the retention of title until the notes are paid.*® 
In the absence of such a provision, there is some 
lack of harmony in the decisions as to the effect of 
an absolute sale of such notes. On the one hand, it 
has been held that an absolute sale thereof amounts 
to an election to enforce payment of the notes and 
an ‘abandonment of the title vesting it in the buy- 
er;*° and that the seller having put an end to the 
contract cannot revive it by taking the notes again 
into his possession but obtains only such rights as 
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(55; Crk 1227 
were held by the party to whom the notes were trans- 
ferred, namely, the right to enforce their payment 
by suit against the maker.*® On the other hand, it 
has been held that the unconditional sale or assign- 
ment of such notes does not constitute a waiver of 
the reservation of title, but the titles becomes vested 
in the assignee ;*! that where the notes were not sold 
without recourse and the seller remained liable as 
indorser and had taken them up, the sale of the notes 
was not an election to consider them as final pay- 
ment and a waiver of the reservation of title;*? and 
that a sale of notes received by the seller under title 
retaining contracts, which expressly provided that 
notes should not be considered as payment until the 
entire purchase price should be paid, does not pass 
title of goods to the buyer, where the seller did not 
part with the contracts themselves and repurchased 
the notes on the buyer’s default.4® And it has fur- 
ther been held that the transfer or assignment of a 
purchase money note though made “without re- 
course” on the payee will not operate to divest the 
note of its character as a debt for purchase money 
with retention of title'in the property.** 


Transfer of notes and title or sales contract, 
There is no waiver of the reservation of title by a 
transfer of the purchase money note and title to the 
property to a third person#?® although the assignment 
of the note may have been made without recourse,*® 
or by the assignment of such note and the conditional 
sales contract secured by the note coupled with the 
guaranty of payment of the note by the seller.*? 
And where a conditional sales contract retaining ti- 
tle in the seller embodies a promissory note for the 


parts of one transaction, they evi- 
dence a contract by the terms of 
which the goods purchased are dis- 
tinctly recognized by both parties as 
the property of the buyer and any 
inference to the contrary which 
might be drawn from the clause in 
the notes providing that title there- 
to shall remain in the seller until 
the notes are fully paid is cut off. 
Beer v. Aultman-Taylor Co., 32 Minn. 
90, 19 NW 388. 


83.. In re A. E. Richardson Co., 
294 Fed. 451 [aff 291 Fed. 772]; Mc-’ 
Cormick Harvesting Mach. Co. Vv. 
Lewis; 52 Kan. 358, 35, P. 12; Crew- 
son v. Commercial Inv. Trust Co., 120 
Okl. 79, 250 P 521. - 


[a] In support of this view, it was 
said: “It is manifestly inconsistent 
that title shall remain in the vendor, 
and also that the purchaser shall 
execute and deliver a chattel mort- 
gage.” In re A. E. Richardson Co., 
294 Fed. 451, 453 [aff 291 Fed. 772]. 


[b] Rule applied.—(1) Where cer- 
tain printing machinery and equip- 
ment were sold under an agreement 
reserving title, the seller taking notes 
for the balance of the purchase price, 
the buyer to give a chattel mortgage 
at vendor’s election, and such a chat- 
tel mortgage was given, it was held 
that, while the sales contract was 
a conditional sales agreement, which 
created a lien under the state Per- 
sonal Property Law, such lien was 
superseded by the subsequent execu- 
tion of the chattel mortgage creat- 
ing the status of mortgagor and 
mortgagee; title to the property 
passing at the time of such execu- 
tion. ‘In “re . EK. Richardson Co., 
294 ed. 451 [aff 291 Fed. 772]. (2) 
Where, in the sale of personal prop- 
erty, the seller, by a conditional sales 
contract, reserves title to the prop- 
erty, and, subsequently, the seller 
procures a mortgage on the proper- 
ty from the buyer to secure the pay- 


- 


ment of the balance of the purchase 
price, the parties will be deemed to 
have elected to treat the sale as ab- 
solute; and thereby the title to the 
property becomes vested in the buy- 
er, Subject to the mortgage lien. 
Crewson v. Commercial Inv. Trust 
Co., 120 ‘OK 79,- 250 P 521. 

34. Thornton v,. Findley, 97 Ark. 
432, 134 SW 627, 33 LRANS 491. 


35. Jones v. Albin, 53 Ga. 585 (es- 
pecially where it does not appear 
that the contesting creditors of the 
purchaser acted upon or were mis- 
led by the fact of the mortgage be- 
ing taken or that there was fraud 
on the part of the seller). 


36. Goodkind vy. Gilliam, 19 Mont. 
385, 48 P 548. 


37. Assignment generally see in- 
fra § 1400 et seq. 

38. Voges v. Ward, 98 Fla. 304, 
123 S 786. 

39. Merchants’, BUCK Bank _ v. 
Thomas, 69 Tex. 237, 6 SW 565; Par- 


lin, etc., Co. v. Harrell, 8 Tex. Civ. A. 
3868, 27 SW 1084. 


40. Merchants’, etc., Bank  v. 
Thomas, 69 Tex. 237, 6 SW 565. 


41. Townsend vy. Southern Product 
Co., 127 Ga. 342, 56 SE 436; Turnell 
v. Carter, 5 Ga. A. 847, 64 SH 114; 
Laurens Banking Co. v. Bales, 4 Ga. 
A. 142, 60 SE 1014; Atkinson v. Jap- 
ink, 186 Mich. 335, 152 NW 1079. ‘See 
Truax v. Parvis, 12 Del. 330, 32 A 227 
(an assignment of notes taken for the 
purchase-price of a horse is not a 
waiver of the condition that the horse 


hould in the property of the | 2! 
Saou Wena ata Ss |Signment of the note in which title 


seller till payment of the notes, unless 
the seller thereby intends to make-an 
election between his remedies for his 
protection in the sale of the horse, 
and to rely on the notes for the pur- 
chase-price rather than the right to 
retake). 


“The idea of a lien reserved by the 


vendor is not out of harmony with 
the idea of an assignment of the lien, 
with the assignment or sale of the 
notes; a passing of the security as a 
right appertaining to the choses in 
action.” Atkinson v. Japink, 186 
Mich. 335, 152 NW 1079, 1081. 


42. In re Rector’s, 220 Fed. 645, 
1386 CCA 253. 
43. McMullen Mach. Co. v. Grand 


Rapids Trust Co., 239 Mich. 295, 214 
NW 110. 


44. Jordan Mercantile Co. Vv. 
Brooks, 149 Ga. 157, 99 SE 289 [an- 
swers to cert questions conformed to 
24 Ga. A. 3, 99 SE 475, and expressly 
overr McCullough v. Pritchett, 120 
Ga. 585, 48 SE 148; Bradley v. Cas- 
Sels, 117 Ga. 517, 43 SE 857; Burch 
v. Pedigo, 113 Ga. 1157, 39 SE 493, 54 
LRA 808; Cade v. Jenkins, 88 Ga. 791, 
15 SE 292; Napier v. La Fayette Bank, 
31 Ga. A. 708, 21 SE 694; Millis v. 
Pope); 20 ’Ga. AS $210.) 935 She 5595 
Swann Davis Co. v. Stanton, 7 Ga. A. 
668, 67 SE 888]. 


45. Patterson v. People’s Loan, 
ete Cole 158: Ga. 503." 123" Sm 046 
Western Electric Co. v. Norway Pac. 
pee etc., Co., 124 Wash. 49, 213 P 


46. Broach y. David, 17 Ga. A. 473, 
87 SE 696; West Yellow Pine Co. vy. 
Kendrick, 9 Ga. A. 350, 71 SE 504, 


_ [a] Transfer held sufficient to car- 
ry title.—A transfer as follows: “TI 
hereby transfer the within to J. P. 
David without recourse” duly signed 
and witnessed, is an unconditional as- 


was reserved and is sufficient to car- 
ry along with the evidence of the debt 
the title reserved to the original payee 
of the note. Broach v. David, 17 Ga. 
A. 473, 87 SE 696. 


47. Van Marel v. Watson, 28 Ariz. 
32;.235 P 144, 


1228 [55°CxJ:] 
balance due, all as a part of one instrument, an as- 
signment of the conditional bill of sale and the guar- 
anteeing of its. payment and fulfillment does not 
constitute an election that will vest title in the buy- 
er, but merely renders the assignor liable as a guar- 
antor.48 On all of the foregoing states of facts*? 
the title to the property passes from the seller to 
his transferee.°° 


[§ 1222] (2) Transfer as Collateral Security.°+ 
There is a conflict of authority as to the effect on the 
reservation of title under a conditional sales contract 
of the transfer of the purchase money notes as col- 
lateral security. Thus on the one hand it has been 
held that the deposit of purchase money notes as col- 
lateral for a loan whether endorsed®? or not®? does 
not constitute an election to treat the sale as abso- 
lute, nor deprive the seller of the right to maintain 
an action for possession of the property sold.°* And 
it has also been held that where the reservation of 
title is not in the notes but in the conditional sales 
contract, the seller may transfer the notes as col- 
lateral security without waiving the reservation of 
title and on default of the buyer may retake the 
property.°®> On the other hand, it has been held 
that where the seller takes a contemporaneous prom- 
issory note for the balance due which does not refer 
to the contract or sale and endorses the note as col- 
lateral security for a loan, he thereby makes an ir- 
revocable election to waive the conditional sale which 
results in passing absolute title to the goods in the 
buyer;°° and the subsequent taking up of the note 


48. 


641, 228 P 694; State Bank v. John- 


son, 104 Wash. 550, 177 P 340,38 ALR| 55, 
235. 233 SW 99; 
49. See supra text and notes 45-48. 
50. See cases supra notes 45-48. AnnCas1916A 265. 


56. 


SALES 


Bicknell, 129 Tenn. 493, 167 SW 108, 


[§§ 1221-1223 


does not alter the rights of the parties or entitle the 
seller to retake the goods for condition broken.°* 
Endorsement by the seller of the purchase money 
notes and the pledging of the conditional sales con- 
tract does not amount to a waiver of the reserva- 
tion of title.§ 


[§ 1223] i. Acceptance of Payment after Default. 
Acceptance by the seller of past due installments of 
the purchase price of goods sold under a conditional 
sales contract without objection operates as a waiver 
of past defaults and the right to forfeit the contract 
for such defaults;°® and this is so notwithstanding a 
provision in the contract that acceptance by the 
seller of any payment after the same is due shall not 
constitute a waiver by him; such provision refers © 
only to future defaults.°° So it has been held that 
by the acceptance of an installment the right to for- 
feit the contract for nonpayment of previous install- 
ments is waived®! at least until such time as the 
seller shall notify the buyer of insistence on the right 
of forfeiture.°? But the acceptance of past due in- 
stallments does not operate as a waiver of the right 
to forfeit the contract for defaults subsequently oc- 
curring in payment of installments,°* although, un- 
less the contract provides otherwise, the seller cannot 
claim a forfeiture for nonpayment of subsequent in- 
stallments without giving the buyer notice and a rea- 
sonable opportunity to perform.®* If, however, the 
contract expressly so provides, acceptance of install- 
ments when they are past! due®> does not waive strict 
performance as to future payments and the right to 


Martin v. McAvoy, 130 Wash.|way Auto. Co., 65 Wash. 650, 118 P | not constitute a waiver of future de- 
817, 37 LRANS 71 infra note 56]. 
Estes v. Lamb, 149 
McDonald Auto. Co. v. 


faults; the evident purpose being to 
avoid the necessity of giving notice, 
after such an acceptance, that strict 
compliance with the terms of the con- 
tract will be exacted in the future.” 
Lindsey v. Butte, supra. 


Ark. 369, 


Right of assignee of seller general- 
ly see infra §§ 1414-1421. 


51. Assignment for collateral se- 
curity generally see infra §§ 1429, 
1430. 

52. Neitzel v. Beam, 42 Ida. 411, 


245 P 936. 


See Orenstein-Arthur Koppel Cov, v. 
Martin, 77 W. Va. 793, 88 SE 1064 
(the seller’s negotiation of one of the 
purchase-money notes which he was 
afterwards required to take up is not 
a waiver of his right on the buyer’s 
default to reclaim the property sold). 


53. Schneider v. Daniel, 191 Ind. 
59, 131 NE’ 816, 17 AUR’ 1410.,See 
Mason v. Bickle, 2 Ont. A. 291 (the 
discounting of a note given for the 
price of the goods has been held not 
to operate as a waiver of the vendor’s 
right of property in the goods sold). 


54. Neitzel v. Beam, 42 Ida. 411, 
245 P 936. 
[a] Reason for rule.—A good rea- 


son for the above view is stated in a 
case in which the question under con- 
sideration was not directly involved 
as follows: ‘‘The transfer of the notes 
by hypothecation intends a return of 
the security to the pledgor, and _ from 
that fact alone it cannot logically be 
held that a choice of the remedy of 
looking to the debt was made. The 
pledgor may pay the debt, and if he 
does he should be in as good position 
as before he hypothecated the notes. 
The title to the notes should again be 
in him, and the title to the property 
which was vested in him until the 
notes were paid should continue in 
him.” Waterbury Trust Co. v. Weis- 
man, 94 Conn. 210, 108 A 550, 553 [erit 
Winton Motor Carriage Co. v. Broad- 


MacLeod vy. Aberdeen Brewing 
Co., 82 Wash. 74, 143 P 440; Winton 
Motor Carriage Co. v. Broadway Auto- 
mobile Co., 65 Wash. 650, 118 P 817, 
37 LRANS 71. 


57. Winton Motor Carriage Co. v. 
Broadway Auto. Co., Supra, 


58. Robert W. Powers, 
Packard, (R. I.) 149 A 611. 


59. Ark.—American Law Book Co. 
v. Hurst, 168 Ark. 28, 268 SW 605. 


Cal.—Lindsey v. Butte, 96 Cal. A. 
465, 274 P 428, 275 P 525. See Hop- 
pin v. Munsey, 185 Cal. 678, 198 P 398 
(a case involving a sale of land on in- 
stallments). 


N. Y.—Bloomingdale v. Braun, 80 
Misc. 527, 141 NYS 590. : 


Philippine.-—McCullough vy. Taylor, 
25 Philippine 110. } 


Wash.—Schultz v. Wells Butchers’ 
Supply Co., 151 Wash. 382, 275 P 737. 


[a] What is not receipt of part 
payment.—Where the contract re- 
quired payment to be made at the 
cashier’s office of the seller, or by reg- 
istered mail, the seller’s receipt of a 
money order, holding it for a time and 
tendering it back at the trial of an ac- 
tion to foreclose a lien for the buyer’s 
default, was not a receipt of a part 
payment but merely tender of part 
payment which the seller had the 
right to refuse or to tender back on 


Tne ave 


trial. Bloomingdale v. Braun, 80 
Misc. 527, 141 NYS 590. 
60. Lindsey v. Butte, 96 Cal. A. 


465, 274 P 428, 430, 275 P 525. 

“The reasonable interpretation of 
the provision in question is that the 
acceptance of overdue payments ‘shall 


61. Redd v. Garford Motor Truck 
Co., 205 Cal. 245, 270 P 447; Cable Co. 
ve Wasegizig, 130 Mich. 387, 90 NW 

62. Redd v. Garford Motor Truck 
Co., 205 Cal. 245, 270 P 447% 


63. Cal—McConnell v. Redd, 86 
Cal. A. 785, 261 P 506; Pacific Finance 
nae Pierce, 48 Cal. A. 600,191 °P 


Md.—Burrier v. Cunningham Piano 
Co., 135 Md. 135, 108 A 492. 


N. Y.—Bloomingdale vy. Braun, 80 
Misc. 527, 141 NYS 590. 


Or.—Pacific Finance Corp. v. Elli- 
thorpe, 289 P 1058. 


Wash.—Lundberg v. Switzer, 
Wash. 416, 263 P 178, 59 ALR 131. 


64. Miller v. Modern Motor Co., 
(Cal. A.) 290 P 122; Burdick v. Tum- 
Shae Lumber Co., 91 Or. 417, 179 P 


_ [a] Reason for rule.—‘‘Where time 
is made of the essence of the contract 
for the payment of rent or other pay- 
ments of money, and this covenant 
has been waived by the acceptance of 
the rent or other moneys after they 
are due, and with knowledge-of the 
facts, such conduct will be regarded 
as creating ‘such a temporary sus- 
pension of the right of forfeiture as 
could only be restored by giving a 
definite and specific notice of an in- 
tention to enforce it.’”’ Stevinson v. 
Joy, 164, Cal. 299, 285, 128 P2751. 


65. Lundberg v. Switzer, 146 
Wash. 416, 263 P 178, 59° ALR i232 
(provisions of this character are not 
in contravention of any rule of law or 
contrary to public policy). 


146 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, . 


§§ 1223-1224] 


forfeit the contract without notice of default in fu- 
ture payments. °° 


Acceptance of part payment after full contract 
price is due. According to the weight of authority, 
if the seller permits the buyer to retain possession 
and accepts part payment from him after the full 
contract price is due, he thereby waives his right to 
forfeit the contract, and he cannot seize the property 
and terminate the contract. for nonpayment until 
payment has been demanded by him.°* There are, 
however, decisions in which the contrary conclusion 
has been reached,°® it being held that this is neither 
an express or implied waiver of the terms of the con- 
tract or of the seller’s right to take possession of the 
property.°® 

Acceptance of part payment and extending time 
for payment of balance. A seller under a conditional 
sale contract does not waive his right to retake the 
property for the buyer’s default in payment by sub- 
sequently accepting a partial payment of money then 
overdue and extending time for payment of the bal- 
ance, in the absence of any consideration therefor.7° 


Collecting part of purchase price from buyer after 
resale. 
does not lose his right to retake them for nonpayment 


SALES 


One making a conditional sale of chattels, 


[55 C.J.] 1229 


of purchase price by failing to act immediately on 
learning of a resale to another, and by thereafter 
collecting part of the purchase money from the orig- 
inal purchaser.”? 


Acceptance of part conditioned on payment of bal- 
ance. Acceptance of part of an installment due con- 
ditioned on payment of the balance on a day named 
does not waive the seller’s right to forfeit the con- 
tract for nonpayment of the balance of the install- 
ment on that day.*? 


[§ 1224] j. Extension of Time of Payment. The 
giving of an extension of time for payment does not 
waive other provisions of the contract authorizing 
the seller to retake the property for reasons other 
than nonpayment.** 

As waiver of reservation of title. Extension of the 
time of payment under a conditional sales contract 
does not waive the reservation of title.74 

As waiver of default or right to forfeit. Where 
the conditional seller grants an extension of time for 
payment of money due under the contract, the gen- 
eral rule is that he waives the default in payment and 
the right to forfeit the contract for that. default un- 
til the expiration of the extension period,*® although 
the extension was without a new consideration,*® 


66. Pacific Finance, etc. Co. v.f{this right continues until a demand ytitle.”’ Hollenberg Music Co. v. Bank- 
Pierce, 48 Cal. A. 600, 191 P 1115;]|for such payment by the vendor and | ston, 107 Ark. 337, 154 SW 1139, 1140. 
Pacific Finance Corp. v. Ellithorpe, a neglect or refusal of the vendee to 75. Ark.—Laird v. Byrd, 177 Ark 
(Or.) 289 P 1058; Lundberg v. Swit- | comply with the demand.” Mosby v. 1114, 9 SW (2d) 571. Lee s 
zer, 146 Wash. 416, O68 a2) Ls Voeoo. | Gots Supra. Cale tor K 
ALR 131 [a] Thus, a conditional seller of a 686. 239 P30. wee Munce eee 

“Where the vendor has waived|sawmill outfit, suing to recover it]|15°’ Gaj— 300, 110 P 945. Compare 


strict performance by accepting de- 
layed payments, he may by due notice 
to the purchaser reinstate strict per- 
formance. . . . If the vendor has 
the right by notice to reinstate strict 
performance as to subsequent pay- 
ments after having waived that per- 
formance by aecepting delayed pay- 
ments, it would seem to follow that 
the parties to the contract in the first 
instance, if they saw fit to do so, could 
agree that the acceptance of delayed 
payments should not operate to waive 
strict performance as to any future 
payments.” Lundberg v. Switzer, su- 
pra [quot Pacific Finance Corp. v. El- 
lithorpe, supra]. 

[a] Rule applied.—Where an agent 
of an automobile company sells under 
an installment contract a car owned 
by him to a purchaser, who in fact 
has purchased for another, whom he 
is merely financing, and the contract 
makes time of the essence, and ex- 
pressly provides that acceptance by 
the owner of any payment after the 
same is due shall not constitute a 
waiver of such provision, the auto- 
mobile company, which has taken over 
the contract from its agent by assign- 
ment, does not by acéepting past-due 
installments, waive its right to retake 
the car upon further default. ' Pacific 
Finance, etc., Co. v. Pierce, 48 Cal. A. 
COO OE 1115. 


67. O’Rourke v. Hadcock, 114 INI ys 
541, 22 NE 33; Cunningham v. Hedge, 
12 App. Div. 312, 42 NYS 549; Guy Vv. 
Bullard, 178 N. C. 228, 100 SE 328; 
Mosby v. Goff, 21 R. I. 494, 495, 44 A 
930. 

“Where, on a conditional sale of a 
chattel, it is agreed that the vendee is 
to have possession and pay the price 
within a fixed time, and after the pur- 
chase money has become due and re- 
mains unpaid the vendee is permitted 
to retain possession, and the vendor 
receives part payment, such receipt is 
an assent of the vendor to delay, a 
waiver of any forfeiture, and a recog- 
nition of the right of the vendee to 
acquire title by payment of the res- 
idue of the purchase money; and that 


“(where the buyer of goods, 


from the buyer and his assignee, can- 
not avail himself of the contract pro- 
vision giving him the right to repos- 
sess for failure to operate for 30 days, 
where, instead of exercising the priv- 
ilege, he permitted the buyer to con- 
tinue in the use of the mill and ac- 
cepted the balance of the purchase 
money. Guy v. Bullard, 178 N. C. 
228, 100 SE 328. 

68. Benedict v. Greer-Robbins Co., 
26 Cal. A. 468, 147 P 486; Quinn v. 
Parke, etc., Mach. Co., 5 Wash. 276, 31 
P 866. 

69. Quinn v. Parke, etc., Mach. Co., 
supra. 


70. Benedict v. Greer-Robbins Co., 
26 Cal. A. 468, 147 P 486. 


71. Bennett Bros. Co. v. Tam, 24 
Mont. 457, 62 P 780. See Van Allen 
v. Francis, 123 Cal. 474, 56 P 339 
sold con- 
ditionally, incorporated, and transfer- 
red them to the corporation, which, 
not knowing of the seller’s right of 
recaption, paid several of the pur- 
chase-price notes, the action of the 
seller in accepting payment while 
knowing of the incorporation did not 
estop him from retaking the goods, he 
having a right to suppose the pay- 
ments were made with knowledge of 
the contract and it being immaterial 
that the transferee had no _ such 
knowledge where he had full means 
of knowledge by inquiry either from 
the seller or the buyer). 


W725) eblezlerny. Wwddy.53 uCalio 9 7. 


73. Jenkins v. Blackstone Motor 
Co., 216 App. Div. 5838, 215 NYS 694. 


74. Beall v. Hudson County Water 
Co., 185 Fed. 179, 182; Summers vy. 
Carbondalé Mach. Co., 116 Ark. 246, 
173 SW 194; Hollenberg Music Co, v. 

Bankston, 107 Ark, 337, 154 SW 1139; 
Watkins v. Curry, 103 Ark. 414, 147 
SW 43, 40 LRANS 967; Endicott Vv. 
Digerness, 103 Or. 555, 20 bi Pa Ob: 


‘Smith v. Ladrie, 98 Vt. 429, 129 A 302. 


“The mere indulgence of extension 
of time for payment isnot inconsist- 
ent with the continued reservation of 


ey 
aku eks 


Middlecamp v. Zumwalt, 100 Cal. A. 
715, 280 P 1003 (where the entire 
amount of the purchase price is due 
and none of it has been paid, an oral 
agreement to extend the time of pay- 
ment when not supported by a con- 
sideration is void and does not waive 
the seller’s right under contract to 
declare a forfeiture thereof for non- 
payment). 

Del.—National Cash Register Co. v. 
Riley, 23 Del. 355, 74 A 362. 

Ind.—Commercial Credit Co. v. 
Macht, 89 Ind. A. 59, 165 NE 766; 
Swain v. Schild, 66-Ind. A. 156, 117 
NE 933. 


Md.—Cole v. Hines, 81 Md. 476, 82 
A 196, 32 LRA 455. 


Mich.—National: Cash Register’ Co. 
PeonandS 159 Mich. 128, -128<-NW 

Minn.—McCarron v. Commereial 
Credit Trust, 167 Minn. 322, 209 NW 
15; Reinkey v. Findley: Electrie wally 
147 Minn. 161, 180 NW 286) 4 


Miss.—Sackler v. Slade, 148 Miss. 
bid, 114 S 396s oe 4d 1% 
[a] Time of making tender.— 


Where the time for final payment was 
extended to either of two successive 
days, it was immaterial 'on which of 
such days tender was made, the pro- 
vision that time was of the essence 
of the contract having been waived. 
Wilkinson v. Fisherman’s, ete., Sup- 
ply: Co. bv ‘Cals As165 2206) Gk. 


76. National Cash Register Co. v. 
Richards, 159 Mich. 128, 123 NW 587; 
McCarron Vv. Commercial Credit 
Trust, 167 Minn. 322, 209 NW 15: 
Reinkey v. Findley Electric Co., 147 
Minn. 161, 180 NW 236, 237. 


“Tt cannot make nonpayment which 
it induced by an agreement to extend 
time, though the agreement is with- 
out consideration, a ground of for- 
feiture. The doctrine may be rested 
upon the ground of estoppel or of 
waiver.’ Reinkey v. Findley BHlec- 
tric Co., supra. 


[a] Rule applied.—Where, after 


1230 [55 C.J.] 
but it has been intimated that such a consideration 
might. be necessary.7* It has been held that if after 
the purchase money has become due and remains 
unpaid the buyer is without the giving of new con- 
sideration still permitted to retain possession and 
the seller receives part payment, there is a waiver 
of the right of forfeiture, and a recognition of the 
right of the buyer to acquire title by payment of the 
residue of the purchase money, which right will con- 
tinue until a request by the seller for such payment 
and a refusal by the buyer;*®S and that where the 
contract authorizes the buyer to use the property and 
provides that it shall become his on payment there- 


for and the seller thereafter demands payment but, 


accepts part payment, he thereby waives his request 
for any further payment at the time and the request 
does not operate so as to rescind the contract and 
give the buyer the right of possession.*® Neverthe- 
less, the granting of an extension of time in which to 
make payment does not operate as a complete waiver 
of the right to forfeit the contract for nonperform- 
ance,®° nor prevent a forfeiture for a default in pay- 
ment occurring after the extension of time.%? 


As estoppel. <A conditional seller’s agreement to 
extend time to pay the balance due does not operate 
as an estoppel where it does not appear that before 
the buyer was in default the seller waived payment 
and that the buyer relying on the waiver allowed 
time for payment to pass by.®? 

[§ 1225] k. Laches in Enforcement of Rights. 


SALES 


ab 


[§§ 1224-1226 


The rights of a conditional seller may be lost by 
laches in the assertion and enforcement thereof, not 
only as against innocent purchasers, mortgagees and 
creditors of the buyers,** but as against the buyer 
himself.§ Where, under the terms of the contract, 
the seller has the right to proceed and enforce it, 
that right must be exercised within a reasonable 
time.®® But it has been held that where the contract 
expressly provides that the seller’s failure to exercise 
right of recaption at any time he may have the right. 
to do so shall not affect such right, his failure to 
retake the property immediately on default will not 
operate as a waiver of the right as against the buy- 
er;*° and that a mere failure to collect payments 
when due does not waive the reservation of title as 
against creditors or purchasers without notice where 
during the time the buyer was delinquent in his pay- 
ments, the seller did not kriow or learn where the 
property was.$? So also, it has been held that mere 
delay of several months in instituting proceedings to 
recover possession of the property from a purchaser 
from the buyer will not estop the original seller from 
asserting his claim, where he did not know at the 
time the property was resold that it was being done, 


.or that the purchaser from the original buyer was 


in possession of the property.§§ 


[§ 1226] 1. Authorizing Resale, Mortgage, or Use 
of Property Sold. Authority either express or im-" 
plied given by the seller to the buyer to resell the 
property operates as an estoppel to claim title or as 


default in a number of installments 
the seller wrote the buyer that if the 
balance of the price was not paid 
by a certain date the account would 
be placed in the hands of its attor- 
ney for collection, there was an elec- 
tion to continue the contract in force 
until the date mentioned, though 
there was no new consideration. Na- 
tional Cash Register Co. v. Richards, 
159 Mich. 128, 123 NW 587. 


77. See Sackler v. Slade, 148 Miss. 
575, 114 S 396 (where a valuable con- 
sideration was given for the exten- 
sion of time and the court intimated 
that the seller would not have been 
bound by the agreement in the ab- 
sence of such consideration). 


78. Hutchings v. Munger, 41 N. Y. 
155 [aff 41 Barb. 396]. To same ef- 
fect Hallet, etc., Piano Co. v. Roe, 85 
N. J. L. 160, 88 A 624; O’Rourke v. 
Hadeock, 114 N. Y. 541, 22 NE 33; 
Klein v. Cohen, 142 App. Div. 500, 127 
NYS 171. But see Bloomingdale v. 
Braun, 80 Misc. 527, 141 NYS 590 [foll 
Jacob Bros. Co. v. Brown, 173 NYS 
136] (where it was said that “if there 
was any promise to extend the pay- 
ment on installments due upon pay- 
ment of part of the amount which 
the debtor was legally bound to pay, 
it was without consideration and un- 
enforceable” and that no demand was 
necessary before bringing suit to en- 
force a forfeiture and recover the 
goods). 


79. Fairbank 
(Mass.) 535. 


80. Duplex Printing Press Co, v. 
Journal Printing Co., 17 Del. 565. 


81. 


v. Phelps, 22 Pick. 


National Cash Register Co. v. 
Riley, 23 Del. 355, 74 A 362; Bunk- 
er v. McKenney, 63 Me. 529; Smith 
v. Ladrie, 98 Vt. 429, 129 A 302. 


82. Berkowitz v. D. D. Holding 
Corp., 229 App. Div. 443, 242 NYS 
615. 4 

83. Knowles Loom Works Vv: 


Knowles, 22 Del. 185, 65 A 26; Town- 
send v. Melvin, 21 Del. 495, 63 A 330; 
Mathews v. Smith, 13 Del. 22; 32 A 
879; Robbins v. Phillips, 68 Mo. 100; 
Gilroy v. Everson-Hickok Co., 118 
App. Div. 733, 103 NYS 620 [att 190 
N. Y. 551 mem, 83 NE 1125 mem]; 
Owenby v. Swann, (Tenn, Ch.) 59 SW 
378. See Marston v. Baldwin, 17 
Mass. 606 (delay in reclaiming’ the 
goods as the property of the condi- 
tional seller together with several 
suits against the buyer for the price 
amounted to strong evidence of a 
waiver). 


[a] Rule applied.—(1) As against 
an innocent purchaser of property 
two years after the debt matured and 
more than three years before the sell- 
er obtained judgment against the 
surety of the conditional buyer for 
the price of the property, the rights 
of the seller in the property are lost 
by laches. To hold that the seller 
could then abandon his judgment and 
recover the property from an inno- 
cent purchaser would be “to open 
wide the door for the perpetration 
of the most outrageous frauds upon 
innocent parties.” Owenby v. Swann, 
(Tenn. Ch.) 59 SW 378. (2) Although 
a sale of looms is conditional on pay- 
ments being made as stipulated, yet, 
the seller having consented to their 
being placed in the mill of the buy- 
er, in such way as to become fixtures, 
and so subject to a mortgage of the 
realty, a waiver and abandonment of 
the seller’s right to repossess him- 
self of the looms, as against the 
mortgagee and those claiming un- 
der him, will be presumed from 
the seller delaying for ten years to 
exercise such right. Knowles Loom 
Works v. Knowles, 22 Del. 185, 65 
A +26. (3) Where a chattel and 
a bill of sale thereof have been 
delivered by the seller to the pur- 
chaser, who acknowledged in writ- 
ing the receipt of the property, and 
it was permitted to remain in the 
possession of the purchaser, without 


demand for compliance with the con- 
ditions of the sale, until it was ac- 
tually sold and delivered to another, 
the seller waived compliance with the 
conditions, and is estopped from 
claiming that title never passed to 
the subsequent purchaser. Gilroy v. 
Everson-Hickok Co., 118 App. Div. 
733, 103 NYS 620 [aff 190 N. Y. 551 
mem, 83 NH 1125 mem]. 


{b] Delay of four years after de- 
fault.—Townsend v. Melvin, 21 Del. 
495, 63 A 330. 


{c] Delay of nine months after 
default.— Mathews yv. Smith, 13 Del. 
22, 31 A’ 879. 


84. Pease v. Teller Corp., 
807, 128 P 981; Gorham vy. Holden, 
U9 Me, 8%, 19 -As SO 4e 


[a] Thus, (1) where the buyer 
paid the installments in full, but did 
not pay the interest specified, and 
retained the property for nearly ten 
years without any demand for’ inter- 
est or claim of title by the seller, the 
condition as to payment of interest 
must be deemed to have been waived, 
and the title to have become abso- 
lute in the buyer. Gorham y. Hold- 
en, 79 Me. 317, 9 A 894. (2) Where 
the payments have all been made but 
one, which is a small. proportion of 
the price, and the seller for six 
months takes no steps to enforce a 
forfeiture and the purchaser tenders 
the amount due and deposits it in 
court the seller cannot recover pos- 
Session. Pease v. Teller Corp., 22 
Ida. 807, 128 P 981. 


85. Townsend v. Melvin, 21 Del. 
495, 63 A 380; Mathews v. Smith, 13 
Del. 22, 31 A 879. 


86. Southern California Hardwood, 
chee nc v. Borton, 46 Cal. A. 524, 189 


87. Bradshaw y. Kleiber Motor 
Truck Co., 29 Ariz. 293, 241 P 305. 


88. Mitchell v. Williams, 155 Miss. 
3438, 124 S 430. 


22 Ida. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


(a) 


§§ 1226-1227] 


a waiver of reservation of title to the goods sold as 
against bona fide purchasers of the property,®® since 
the sale by the original buyer is the precise object 
to be accomplished under the agreement.°° And 
such authority to resell may have the same effect as 
against the original buyer®! or one standing in his 
place, such as an assignee or trustee in bankruptey.®? 
‘And conditional sellers by permitting the buyer to 
use as his own the proceeds of the property sold 
waives any right in or lien on the proceeds.®* 


Mortgage of property sold. Where the seller con- 


sents to the execution of a mortgage by the buyer 
on the property sold, he waives his reserved title at 
least as to the mortgagee and those claiming under 
him.®* But where he authorizes the buyer to mort- 
gage the property to a designated person and the 
mortgage is executed as to another person, there is 
no waiver as to the latter person or those claiming 
under him.®® The seller does not waive his right to 
retake the property on default of the buyer by ad- 
vising the creditor of the seller, who has knowledge 
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of the reservation of title, to take a mortgage on 
the property.®°® 


Use of property sold. Reservation of title is 
waived by. permitting a use of the property by the 
buyer inconsistent therewith.°®? 


[§ 1227] m. Other Acts or Conduct Amounting 
to Waiver or Estoppel. A waiver of reservation of 
title and an election to regard the sale as absolute 
cannot be presumed from a demand for payment of 
the price,®® or from the fact that the price has been 
charged against the buyer in his account.®® A de- 
mand for payment after commencing an action to 
recover possession on default in payment, does not 
waive the seller’s right to possession where no pay- 
ment was made.t When a return of the goods is de- 
clined by the seller, receiving and caring for them 
on behalf of ‘the buyer is not a waiver of the seller’s 
rights.?, And the fact that possession of the prop- 
erty has been taken by the seller and then restored 
to the buyer under a new contract does not show an 
intention to abandon the claim of title. In the sub- 


sg. U. S—In re Agnew, 178 Fed. 
478. 
Cal.—Pacific Finance Co. v. Hend- 
ley, 103 Cal. A. 335, 284 P 736. 
Conn.—O’Loughlin v. Erwin M. 
Jennings Co., 107 Conn. 365, 140 A 
758. 


Del.—Jones v. Savin, 29 Del. 68, 96 
A 756. 

Ga.—Mason v. Farmers’ Cotton Oil 
Co., 29 Ga. A. 418, 116 SE 123; Lowe 
v. Rush, 27 Ga. A. 82, 107 SE 394. 

Mass.—Spooner v. Cummings, 151 
Mass. 313, 23 NE 839; Burbank v. 
Crooker, 7 Gray 158, 66 AmD 470. 


Vt.—Armington v. Houston, 38 Vt. 
448, 91 AmD 366. 


Va.—Mullins v. Sutherland, 131 Va. 
547, 109 SE 420. 


Wis.—Oconto Land Co. v. Wall- 
schlaeger, 155 Wis. 418, 144 NW 979; 
Mississippi River Logging Co. v. Mil- 
ler, 109 Wis. 77, 85 NW 193. 


And see infra § 1235. 

Compare Stone v. Waite, 88 Ala. 
599, 7 S 117 (an understanding or 
agreement, entered into when the par- 
ties to a conditional sale of a stock 
of goods in a store commenced to 
take the inventory in order to ascer- 
tain the price, and on the same day 
the written contract was signed, that 
the inventoried goods should belong 
to the buyers to do with as they 
pleased in respect to the matter of 
selling to customers, does not clear- 
ly imply a waiver of the stipulation 
as to the retention of title until the 
goods are paid for. Such an agree- 
ment, and a delivery thereunder, are 
consistent with an existing and ex- 
press stipulation for retention of ti- 
tle until the conditions agreed on as 
precedent or concurrent with the 
passing of title are performed). 


[a] Resale in ordinary course of 
pbusiness.—(1) The rule above stated 
has found frequent application where 
goods are sold with reservation of 
title in the seller on the understand- 
ing that they are to be resold in the 
ordinary course of business. Mason 
vy. Farmers’ Cotton Oil Co., 29 Ga. A. 
418, 116 SE 123; Manley Bros. Co. 
v. Somers, 100 Vt. 292, 296, 137 A 336; 
Rogers v. Whitney, 91 Vt. 79, 99 A 
419, 420; Armington v. Houston, 38 
Vt. 448, 91 AmD 366. (2) “Where 
property is sold upon condition that 
title is not to pass until payment, or 
with lien reserved, but upon the un- 
derstanding that it is to be sold by 
the buyer in the ordinary course of 
business, the silence of the seller 
amounts to an implied license to sell, 


and when acted upon, is an irrevoca- 
ble waiver of the security.” Manley 
Bros. Co. v. Somers, supra. (3) 
“Where property is sold upon a con- 
dition that the title is not to pass 
until payment, but upon the under- 
standing that it is to be sold by the 
buyer in the ordinary course of his 
business, the seller would be estopped 
from asserting any right to it ad- 
verse to the right of one who should 
purchase it in good faith and with- 
out notice of the condition.” Rog- 
ers v. Whitney, supra. (4) However, 
on a conditional sale of merchandise 
to be resold in the ordinary course 
of business, the buyer acquires no 
right to sell the whole stock of goods 
in bulk and an innocent purchaser 
thereof acquires no title which he 
can assert against the original sell- 
er. Burbank v. Crooker, 7 Gray 
(Mass.) 158, 66 AmD 470. 


[b] Failure to assert title at pub- 
lic sale of property.—Where plaintiff, 
who sold a cow, reserving title until 
the purchase-money note was paid, 
stood by at a public sale and allowed 
the buyer’s vendee to sell the animal 
to defendant without asserting his 
title it was held that his conduct 
tended to show a waiver. Jones v. 
Savin, 29 Del. 68, 96 A 756. 


[ce] Permitting sale to persons 
other than those designated by con- 
tract.—A provision in a contract of 
sale of staves that resale by buyer 
could be made only to parties under 
existing contracts, seller retaining 
title for purpose of &dditional secu- 
rity for the purchase price until paid 
for, was waived, where the purchaser 
applied shipments of staves on con- 
tracts not existing at the time of the 
contract of sale, and no objection was 
made that there was a violation of 
the contract. Mullins v. Sutherland, 
131 Va. 547, 109 SE 420. 


{[d] Permission to trade property 
sold.—Although the contract provid- 
ed that the property should not be 
sold or traded without the seller’s 
consent, where the seller told the 
buyer that it was a matter of indif- 
ference to him whether the buyer 
traded the property, and thereafter 
repurchased it from one to whom the 
buyer had traded it, with knowledge 
that it was the same property, and 
again traded it to another person, he 
ratified the sale, and could not main- 
tain bail trover against the original 
buyer. Lowe v. Rush, 27 Ga. A. 82, 
107 SE 394. 

[e] Requirement of written con- 
sent to sell also may be waived. 
Karalis v. Agnew, 111 Minn. 522, 127 


NW 440. 

90. O'Loughlin vy. Erwin M. Jen- 

nings. Co., 107 Conn. 365, 140 A 758. 
91. Flanders Motor Co. v. Reed, 

220 Fed. 642, 146 CCA 250 [aff sub 

nom. In re Harrington, 212 Fed. 542]. 


92. Flanders Motor Co. v. Reed, 
supra. 

93. In re Hollins, ete., Electric, 
ete. CO., ol vile sC2d)) 50. 

94. Holiman v. Roush, 118 Ark. 


255, 176 SW 127; Bell v. Old, 88 Ark. 
99, 118 SW 1023; Hyatt v. Bell, 83 
Ark. 360, 103 SW 748. 


95. Lorain Steel Co. v. Norfolk, 
anae R. Co., 187 Mass. 500, 73 NE 
96. 


Ames Iron Works vy. Richard- 
son, 55 Ark. 642, 18 SW 381. 


97. DiToro v. Horn, 153 NYS°93. 
98. Equitable General Providing 
Co, v.. Stein, 16 Mise. 582, 38 NYS 
774. Compare Milicie v. Péarson, 110 


App. Div. 770, 97 NYS 431 (where 
plaintiff, after furnishing fixtures to 
a contractor, to enable the latter to 
place them in defendant’s store under 
a contract, wrote defendant, request- 
ing him to pay the contractor, so 
that plaintiff could collect of the lat- 
ter, this was a waiver of any owner- 
ship or lien plaintiff had in or on the 
fixtures). 


99. Hood v. Olin, 68 Mich. 165, 36 
NW aC Pecan Lake Mill Co. v. 
ence Cooperage Co., (Miss.) 15 S 


1. Wiley B. Allen Co. v. Wood, 32 
Calo A, 76, "L162 "RP 121, 125% 


“Tt would appear to be most unrea- 
sonable, even if the rules of forfeiture 
were applicable to such contracts as 
the one involved here, to hold it to 
be true, as a legal proposition, that 
the effect of submitting statements to 
the defendant, showing the install- 
ments due and overdue, would be to 
destroy the right of election already 
exercised. Of course, if the defendant 
had, after the commencement of this 
action, paid all installments due on 
demands therefor made by the plain- 
tiff after the complaint herein was 
filed, then an entirely different situa- 
tion would be presented.” Wiley B. 
Allen Co. v. Wood, supra. 


2. Aspinwall Mfg. Co. v. Johnson, 
97 Mich. 531, 56 NW 932. : 


3. Ames Iron Works v. Richard- 
son, 55 Ark. 642, 18 SW 881; Robin- 
son v. Way, 163 Mass. 212, 39 NE 1009. 
See also Cittrell v. Carter, 173 Mass. 
155, 53 NE 3875 (holding that where 
one person leases chattels to another, 
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[§ 1227 


joined notes may be found decisions in which it was | held that the seller’s rights were* or were not? lost 


and agrees to execute a bill of sale 
on receipt of stipulated monthly in- 
stalments, his act in taking posses- 
Sion, after the execution of a mort- 
gage by the purchaser, and canceling 
the lease, and then executing a sim- 
ilar one in favor of a third person, 
does not affect his right to assert ti- 
tle against the mortgagee). 


4. See cases infra this note. } 


[a] Tllustrations.—(1) A dealer in 
automobiles made a pretended sale of 
a car to one S, financed by plaintiff, 
who took an assignment of the duly 
recorded and docketed conditional sale 
contract thereon, The car remained 
in possession of the dealer, who com- 
mingled it with his other stock and 
subsequently sold it to defendant as 
anew car, defendant paying consider- 
ation and purchasing without actual 
notice of plaintiff's lien. It was held, 
in a suit by plaintiff to enforce his 
lien, that, notwithstanding the lien 
was duly recorded, defendant was en- 
titled to the car free of lien, Since, as 
between the parties, the loss result- 
ing from dealer’s fraud should fall on 
plaintiff, who had omitted to see that 
the car was not left under the control 
of the dealer to be offered to the pub- 
lic. Gump Inv. Co. v. Jackson, 142 
Va, 190, 128 SEH 506. (2) The conduct 
of ‘the seller of an automobile in de- 
livering possession to the buyer, a re- 
tail sales company, under a condition- 


‘al.sales contract with an understand- 


ing that the car was to be used only 
ag a sample, which facts were un- 


‘known, to the assignee of a similar 


eontract received by the buyer upon 
the’ resale of the car, estops the orig- 
inal seller from asserting any secret 
lien or agreement against the ‘as- 
signee. National Bond, etc., Co. v. 
Shirra, 255 Ill. A. 415. (3) In a con- 
tract for the sale of cattle wherein 
the title was reserved in the seller 
until the purchase money was paid, 
and until a separate contract for the 
sale of fresh milk,,to be furnished to 
the seller by the buyer daily should 
be fully complied with, the seller 
could not continue to accept money in 
payment of the cattle and at the same 
time insist that no title to the cattle 
passed by reason of a .prior breach 
of implied warranty of the quality 
of the milk. Carpenter v, Crow, 77 
Ark. 522, 92 SW 779. -(4) Where a 
chattel and a bill of sale thereof have 
been delivered by the seller to the 
purchaser, who acknowledged in writ- 
ing the receipt of the property, and it 
was permitted to remain in the pos- 
session of the purchaser, without de- 
mand for compliance with the condi- 
tions of the sale, until it was actually 
sold and delivered to another, the 
seller waived compliance with the 
conditions, and is estopped from 
claiming that title never passed to the 
subsequent purchaser. Gilroy Vv. 
BPverson-Hickok Co., 118 App. Div. 733, 
103 NYS 620 [aff 190 N. Y. 551, 83 NE 
1125]. (5) Where the buyer purchas- 
ed an automobile for $1,220, paying 
$1,000 in cash, taking a conditional 
bill of sale and giving a note for the 
balance, and afterwards left the car 
for resale with the seller, who offered 
to find some plan for disposing of 
the car so that the buyer could get 
his money out of it, and the buyer re- 
lied thereon, it is unconscionable to 
enforce a forfeiture, upon the seller’s 
repairing the car at a cost of $242. 
and selling it for $1,000, without any 
declaration of forfeiture. Breaks v. 
Spokane Auto Co., 938 Wash. 143, 160 


ee Obs 

[b] Requesting buyer to pay an- 
other.— Where plaintiff, after furnish- 
ing fixtures to a contractor, to enable 
the latter to place them in defend- 


ant’s store under a contract, wrote 
defendant, requesting him to pay the 
contractor, so:that plaintiff could col- 
lect of the latter, this was a waiver 
of any ownership or lien plaintiff 
had in or on the fixtures. Mlilicie v. 
Pearson, 110 App. Div. 770, 97 NYS 

[c] Retaining goods returned to 
seller for repairs.—Where plaintiff 
sold goods under a contract of lease, 
whereby the entire rent was to be- 
come due on default and title not to 
pass until payment of the entire 
amount, by retaining the goods when 
returned to him for repairs, thus con- 
verting them, he elected to terminate 
the lease, and thereafter could not re- 


cover the price while holding the 
goods. Freeman v. Menkes, 153 NYS 
361. 

[d] Seller’s agreement to resell 


and sale thereunder.—Buyer’s default, 
if any, in conditional contract for 
purchase of restaurant, was cured by 
seller’s agent’s agreeing to resell and 
by sale under agreement. Miles v. 
Zadow, 87 Cal. A. 406, 262 P 396. 


fe] Seller’s oral agreement to re- 
sell and repossession thereunder.— 
Where the buyer failed to pay first in- 
stallment in full, and the buyer re- 
turned the truck to the seller under 
oral agreement whereby seller was to 
resell truck and complete payments 


from proceeds of truck, receipt of pos-~ |, 


session of truck by seller under such 
oral agreement constituted waiver of 
right of forfeiture and repossession, 
until seller failed to resell. truck or 
buyer in meantime further defaulted 
in making payments thereafter to be- 
come due. Redd v. Garford Motor 
Truck Co., 205 Cal. 245, 270 P 447. 


[f] Seller’s recognition of contract 
as in force.—The seller waived the 
buyer’s breach in removing the prop- 
erty to another state by thereafter 
recognizing the contract as in force. 
Swain v. Schild, 66 Ind. A. 156, 117 
NH’ 933. 

[g] Taking personal judgment for 
balance of purchase price.—A seller, 
by taking a personal judgment for the 
balance due without reference to a 
right of forfeiture for nonpayment, 
waives his right of property in the 
chattel, which thereby becomes the 
property of the buyer and subject to 
a transfer by him, rendering a sub- 
sequent Seizure thereof under execu- 
tion on the judgment wrongful as 
against the transferee. Ramey v. 
Smith, 56 Wash. 604, 106 P 160. 


[h] Unconditional delivery to buy- 
er.—Where there has been a condi- 
tional sale of personalty, a subsequent 
delivery, absolute and unconditional, 
and so intended, ‘waives the condition, 
and title passes absolutely to the ven- 
dee. Albright v. Brown, 23 Nebr. 
136, 36 NW 297. 


[i] Waiver of forfeiture for un- 
lawful use.—The seller of an automo- 
bile under a conditional sales con- 
tract, providing that use of the car in 
violation of law should terminate the 
contract, waived the provisions of 
such forfeiture clause by filing suit 
to recover the balance due on the 
contract after the automobile had 
been forfeited for use in transporting 
liquor, and no other notice of an elec- 
tion to waive the forfeiture provision 
was necessary. Campbell Chevrolet 
Co. v. Walsh, 102 Cal. A. 100, 282 P 
510. 

[i] Waiver of title as against lien 
for stallion’s services.—Where the 
conditional seller of a mare author- 
ized the buyer to have the mare bred, 
he thereby waived any Superior title 
to the mare so far as the lien for the 
stallion’s services was concerned. 


Snyder v. Slatton, 92 Ark. 530, 123 
SW 649. 
5. See cases infra this note. 


[a] Illustrations.—(1) A contract 
between the conditional seller of mo- 
tor busses and the buyer whereby an 
officer of the seller undertook to op- 
erate the buyer’s business to see if 
he could realize therefrom enough to 
complete the payments on the busses, 
after which he was to return the 
business to the buyer, did not consti- 
tute a sale of the business to the sell- 
er’s officer, nor a waiver of the Sell- 
er’s right to retake the property on 
failure to realize the amounts neces- 
sary to pay for the busses. Harris 
v. Moreland Motor Truck Co., 279 Fed. 
543 [writ of error dism 260 U. S. 702, 
43 SCt 163, 67 L. ed. 472]. (2) An 
electrical company, by contracting 
with an employee to let him have ma- 
chinery at axminimum price, and to 
allow him all he might be able to ob- 
tain for it over and above such price, 
was not estopped to assert title to a 
dynamo which defendants ordered 
from the employee, and which was 
thereafter constructed for him by the 
company under a special contract re- 
serving title until the price was paid, 
Where the company advised defend- 
ants by letter, before the machine was 
Shipped or payments made, as to the 
terms of payment (which differed 
from those agreed upon with the em- 
ployee), and informed them that the 
dynamo was the property of the com- 
pany until fully paid for. Excelsior 
Iron Works v. Lee, 123 Mich. 499, 82 
NW 207. (3) That the sales agent of 
a piano company knew at the time of 
a conditional sale of a piano that the 
buyer intended to give it to his wife 
did not tend to show any waiver by 
the company of the agreement by the 
buyer not to part with possession of 
the piano without the company’s con- 
sent. Cable Co. v. Griffitts, 160 Ala. 
315, 49 S 577, 185 AmSR 100. (4) The 
fact that the seller knew the proper- 
ty sold was to be used in a rented 
building, and the further fact that 
the conditional sale contract provided 
that the buyer acquire a written re- 
lease from the landlord (which was 
never done), does not suffice to show 
a waiver of any right to the property 
on the part of the seller. Brunswick- 
Balke-Collender Co. vy. Starnes, 214 
Ala. 263, 107 S 748. (5) Under N. Y. 
Personal Prop. L. (Consol. L. ¢ 41) 
§ 65, providing that whenever articles 
are sold upon the condition that the 
title Shall remain in the vendor until 
payment of the purchase price, and 
they are retaken by the vendor, they 
shall be retained for thirty days, dur- 
ing which period the vendee may com- 
ply with the terms of the contract, 
and thereupon receive the property, 
and that after the expiration of such 
period the vendee may cause them to 
be sold at public auction, and unless 
so sold within thirty days after the 
expiration of such period the vendee 
may recover the payments on such 
articles, the refusal of a seller to sur- 
render the purchase-money notes on 
demand was not a waiver of his right 
to retake the property, even assuming 
that the notes could not be enforced 
in addition to retaking the property. 
In re Rector’s, 220 Fed. 645, 136 CCA 
253. (6) Where furniture was sold 
with a reservation of title in the sell- 
er, the furniture to be paid for out of 
rents of the building in which it was 
used, an assignment of the rents to 
the seller is not such a taking of se- 
curity as will waive the condition as 
to title. Staats v. Hodges, Lalor (N. 
Y.) 211. (7) Where on default of the 
buyer a new note was given by her 
husband who acted as her agent, the 
whole note being cancelled and re- 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 


§§ 1227-1299] 


by acts constituting waiver or estoppel. 

[§ 1228] 3. Evidence and Questions for Jury. 
If the buyer elaims a waiver of reservation of title, 
the burden of proof is on him to establish this fact. 
And if the seller claims that he has exercised his 
option to declare the eontract forfeited for noneom- 
plance with its provisions, the burden is on him to 
Otherwise it will be conclusively pre- 
sumed that he waived his right to forfeit the contract 
by reason of any such breach.* Acts of the seller not 
amounting to an estoppel may be considered in de- 


prove it.’ 


turned to the vendee, this did not 
waive the seller’s right to the proper- 
ty in favor of the vendee. Lane v. 
Dreger, 95 Minn. 4, 103 NW 710. (8) 
Where one placed property in a build- 
ing in process of construction under 
a contract retaining title, with the 
right to remove, and executed a waiv- 
er of any mechanic’s lien, the waiver 
did not alone operate to estop him 
from asserting his title. Ward v. 
Warnelle. 173 Tndk 535, 92 NB 7" C9) 
Where the seller of machinery under 
a contract of conditional sale wrote 
a letter to the buyer stating that its 
lien was based on the theory that the 
buyer’s refusal to give a machinery 
contract which could be filed under 
the registry law would not deprive it 
of the security which it would have 
lost had it failed to file such contract, 
and thereafter brought an unsuccess- 
ful suit in equity against the buyer 
claiming an equitable lien by reason 
of the buyer’s failure to comply with 
its conditional sale contract the let- 
ter and the suit did not waive the sell- 
er’s claim of title to the property or 
estop it from asserting it, where there 
was no proof that the buyer had 
changed its position or in any way 
acted thereon. Meyer v. Pacific Mach. 
Co., 244 Fed. 730, 157 CCA 178. 


{b] Acceptance of principal with- 
out interest.—Where a contract pro- 
vides for the payment of interest on 
the installments of the purchase 
price, and the purchaser refuses to 
_pay the interest, and tenders the prin- 
cipal, an acceptance by the’ seller of 
the principal will not preclude him 
from afterwards maintaining replevin 
for the chattel for nonpayment of the 
interest; and it is immaterial how 
the payments made from time to time 
by the purchaser on account of the 
purchase price were applied on the 
seller’s books. Kimball v. Williams, 
36 App. (D. C.) 43, AnnCas1912B 1331. 


{c] Attachment proceedings sub- 
sequently dismissed.— Where a holder 
of a note, retaining title, received a 
new note, reserving title to the same 
property, and by mistake of his at- 
torney attachment based on the first 
note was levied on the same property 
and subsequently dismissed, and a 
levy was made on the same property 
in favor of a third party, it was error 
to dismiss claim of the holder of the 
second note, on the ground of estoppel 
to insist on titie to the property. 
Malsby Mach. Co. v. Parker, 138 Ga. 
768, 76 SE 53. . 


[d] Attempted foreclosure of 
mortgage.— Where the same instru- 
ment retains title to the property 
sold and also stipulates that it was a 
mortgage upon the property, the in- 
strument is not in fact or in law a 
mortgage and attempted “foreclosure” 
proceedings are a mere nullity and do 
not amount to rescission of the con- 
tract of sale by the seller nor estop 
him from thereafter bringing suit up- 
on the retention of title nor to recover 
the purchase price of the property. 
Bacon v. Hanesley, 19 Ga. A. 69, 90 
SE 1033 mem. 


[e] Failure to object to sale of 
[55 C. J.—78] 
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property by buyer’s assignee for ben- 
efit of creditors.—A seller who has re- 
corded his conditional sale contract 
in due time is not estopped to assert 
his rights as against the purchaser of 
the property sold under the condition- 
al sale contract at a sale by the as- 
signee for the benefit of the buyer’s 
creditors because of his failure to give 
notice of his superior right at the 
time of the sale. The recording in due 
time of the contract was a constant 
outstanding notice and proclamation 
of the rights of the seller against 
which the purchaser at the assignee’s 
sale cannot prevail as an innocent 
purchaser. Singer Sewing Mach. Co. 
Ve Dickstein. L225 Wash oles. Ul oP 
44 


[f] Purchase by seller at illegal 
sale under attachment.— Where prop- 
erty is delivered to the buyer under 
a contract of conditional sale, and the 
same is seized under an attachment 
for the purchase-price without having 
filed and recorded a bill of sale, the 
mere fact that before judgment for 
plaintiff in attachment the property 
is illegally sold by the levying officer 
and is purchased by plaintiff does not 
estop him from prosecuting his suit 
on the ground that he had elected to 
rescind the _ contract. Cooper v. 
Smith, 125 Ga. 167, 53 SE 1013. 


[g] Taking trade acceptances for 
accommodation of both parties.—A 
seller is not shown to have elected to 
treat notes for deferred installments 
as payments on a conditional sales 
contract, thereby waiving the right to 
retake the property, by the fact that, 
being in need of ready money and the 
purchaser, long in default, being un- 
able to pay, trade acceptances were 
given and banked for the temporary 
accommodation of both parties, with- 
out any intent to waive the conditions 
of the sale. Barr v. Lloyd, 137 Wash. 
490, 242 P 1100. 

[h] The mere mental determination 
to rest “satisfied” with the non-per- 
formance of a condition precedent to 
a contract of sale not procured by the 
vendee or notified to him will not op- 
erate aS a waiver, so as to vest title 
in the vendee to the property sold. 
Manwell v. Briggs, 17 Vt. 176. 

6. Leaf v. Reynolds, 34 Ida. 643, 
203 P 458; Rogers v. Whitney, 91 Vt. 
79, 99 A 419; Zeno v. Mason, 90 Vt. 
173, 97 A 355. 

7 Leaf v. Reynolds, 
203 P 458. 

8. Leaf v. Reynolds, supra. 

9. Jones v. Savin, 29 Del. 180, 97 A 
591. 

10. See Evidence §§ 1730-1806. 
also Estoppel § 269. 

11. [a] Evidence held sufficient 
to show: (1) That note given to sell- 
er was in renewal of purchase-money 
note. In re Rector’s, 220 Fed. 645, 
136 CCA 253. (2) That seller by ac- 
cepting overdue installments had 
waived prompt payment. thereof. 
Miller v. Modern Motor Co., (Cal. A.) 
290 P 122. 

12. [a] Evidence held insufficient 
to warrant the court in saying as mat- 


34 Ida. 643, 


See 


cantile 


[55 C.J.] 1233 


termining whether the seller waived any right to 
retake the property.® 
whether the evidence is sufficient'! or insufficient?” 
to show a waiver. 

Questions for jury. Whether there has been a 
waiver of reservation of title or of grounds for for- 
feiture of a contract of conditional sale are ordinarily 
questions of fact for the determination of the jury.** 

[§ 1229] L. Operation and Effect as to Third Per- 
sons'!+—1. In General. 
in a limited number of jurisdictions!® the general 


General rules!” control as to 


While the rule is otherwise 


ter of law that there was delivery of 
goods under conditional sale to the 
purchaser, so as to invoke as against 
the seller Personal Prop. L. § 62, mak- 
ing such sales void as against subse- 
quent mortgagees, if accompanied by 
delivery. Flynn v. Badger, 173 App. 
Div, 71,158) NYS; 859. 

13. Cal—Miller v. Modern Motor 
Co., (A.) 290° RP 122. 

Del.—Jones v. Savin, 29 Del. 68, 96 
A 756. 


Me.—Roy vy. Bellevieu, 118 Me. 495, 
108 A 70. 


Mass.—Silsby v. Boston, etc., R. Co, 
176 Mass. 158, 57 NE 376. 

N. Y.—Smith v. Lynes, 5 N. Y. 41 
[rev <5 IN Y.-Super) 203i): 


N. D.—Warnken v. Langdon Mer- 
Co., 8 N. D. 248, 77 NW 1000. 


Or.—Samuels v. Mack-International 
Motor Truck Corp., 128 Or. 600, 275 P 
596; Endicott v. Digerness, 103 Or. 
555, 205 P 976. 


Pa.—C. Trevor Dunham, 
Nemitz, 82 Pa. Super. 382. 


Wis.—Wing v. Thompson, 78 Wis. 
256, 47 NW 606. 


[a] Rule applied.—(1) Whether 
the seller of a cow who reserved title 
until the purchase money was paid 
waived his right to retake the ani- 
mal by allowing the buyer’s vendee to. 
sell to defendant at public sale, not 
disclosing his title, is for the jury. 
Jones v. Savin, 29 Del. 68, 96 A 756. 
(2) Where payments on a bailment 
lease were accepted by the lessor 
without objection some time after the 
same became due, and there was evi- 
dence that the manager of the lessor 
company told the agent of defendant 
that such. payment would be accent- 
able, if made within the month. after 
it became due, the case is for the jury 
to decide whether or not the lessor 
had waived the right to insist on 
strict performance, under the terms: 
of the contract. C. Trevor Dunham, 
Ine., v. Nemitz, 82 Pa. Super. 382. 


14. Particular persons: 

Assignee for benefit of creditors see 
Assignments for Benefit of Credi- 
tors § 258. 

rene fide purchaser see infra §§ 1233-. 

moe 

Landlord and Tenant §§ 1490, 1491. 

Purchaser at judicial or execution 
sale see infra § 1238. 

Receivers § 154. 

Trustee in bankruptcy see Bankrupt- 
ey § 214. 


Vehicles conditionally sold for ille- 
gal transportation of intoxicating liq- 
nor see Intoxicating Liquors §§ 363, 
364. 


ine@aevs 


15. See cases infra this note. 
[a] In Colorado (1) the rule is 
that conditional sales, as against 


third persons having no notice there- 
of and who are injuriously affected 
thereby, must be treated as absolute 
sales (Turnbull v. Cole, 70 Colo. 364, 
20172 83, 20 oad, Lee Oke Oleic anv 
Bright, 30 Colo. 199, 69 P 506; Jones 
Ve Clark, 20LiColLo. sds os) bao We eAnne 
drews v. Colorado Sav. Bank, 20 Colo. 
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rule elsewhere is well settled that subject to limita- 
tions imposed by statutes requiring contracts of sale 
to be executed in a certain manner,!® or to be filed or 
recorded,!* subject to other special statutory pro- 


313, 36 P 902, 46 AmSR 291; George 
Vale lutus, esye@olosr Lo2sk) Buzzle ovine. 
etc., Co. v. Morse Bros. Mach., etc., 


Cornet Colo AW 14, 131 VOL Dutts: 
v. Beach, 8 Colo. A. 33, 44 P 771; Web- 
er v. Diebold Safe, ete., Co., 2 Colo. 
A. 68, 29 P 747), (2) the view being 
taken that private transactions of this 
character are not favored and that 
they are opposed to public policy 
(Coors v. Reagan, 44 Colo. 126, 96 P 
966). (3) A party who by his acts 
places another in an ostensible pos- 
Session and ownership should be de- 
nied the right to establish such own- 
ership. Coors v. Reagan, supra; 
Weber v. Diebold Safe, etc., Co., supra. 
(4) On the other hand, a conditional 
sale is valid as against third persons 
having notice of the condition. Jones 
v. Clark, supra [overr George v. Tufts, 
supra]; Gerow v. Castello, 11 Colo. 
560, 19 P 505, 7 AmMSR 260. 

. [b] In Kentucky and Louisiana as 
elsewhere shown conditional sales are 
not recognized. An attempted reser- 
vation of title in. the seller is inef- 
fective and title vests immediately in 
the buyer notwithstanding the reser- 
vation. See supra § 1176. 


{e] In Pennsylvania (1) as is sub- 
sequently shown conditional sales are 
void as against bona fide purchasers 
(see infra § 1233) (2) and also against 
attachment, execution, and general 
ereditors (see infra § 1230). (3) As 
against all others, but the classes 
above named, a conditional sale is 
valid. Post v. Berwind-White Coal 
Min. Co., 176 Pa. 297, 35 A111. 


16. See supra §§ 1183-1187. 

17. See infra §§ 1239-1280. 

18. See cases infra this note, and 
note 24. 

{a] English Factors Act (1889) § 9 


(52 & 53 Vict. c 45) provides: ‘“‘Where 
a person, having bought or agreed to 
buy goods, obtains with the consent 
of the seller possession of the goods 
or the documents of title to the goods, 
the delivery or transfer, by that per- 
son or by a mercantile agent acting 
for him, of the goods or documents 
of title, under any sale, pledge, or 
other disposition thereof, to any per- 
son receiving the same in good faith 
and without notice of any lien or oth- 
er right of the original seller in re- 
spect of the goods, shall have the 
same effect as if the person:making 
the delivery or transfer were a mer- 
ecantile agent in possession of the 
goods or documents of title with the 
consent of the vuwner.” (1) Under 
this statute a sale and delivery are 
protected where a person who is in 
possession of goods under a condition- 
al sale sells and delivers them before 
all the price has been paid, to one who 
receives them in good faith and with- 
out notice of the rights of the condi- 
tional vendor. Lee v. Butler, [1893] 
2 Q. B. 318; Hugill v. Masker, 22 Q. B. 
D. 364; Hull Ropes Co. v. Adams, 65 
L. J. Q. B. 114 [dist Helby v. Mat- 
thews, infra]; Wylde v. Legge, 84 L. 
T. Rep. N. S. 121. (2) But a person 
who'has agreed to hire goods on con- 
dition that he may terminate the con- 
tract at any time by returning them to 
the owner but that upon the payment 
of certain installments they shall be- 
come his property is not a person who 
has ‘agreed to buy goods” within the 
statute, and consequently a pledge by 
him to a third person without notice 
of the rights attaching to the goods 
is invalid as against the owner. Hel- 
by v. Matthews, [1895] A. C. 471 [rev 
[1894] 2 Q. B. 262 and dist Lee v. 
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Butler, 0 [189302 2@. Ba 318) ond the 
ground that in Helby v. Matthews, 
supra, the purchaser was never un- 
der a legal obligation to buy]; Thomp- 
son v. Veale, 74 L. T. Rep. N. S. 130. 
See Payne v. Wilson, [1895] 2 Q. B. 
537 (where the hirer sold the goods to 
a bona fide purchaser before all in- 
stallments had been paid and the hirer 
was prosecuted to conviction for lar- 
ceny as bailee, the owner can main- 
tain an action for conversion against 
the purchaser). 

{[b] In Ontario it is provided by 
Conditional Sales Act [Rev. St. (1897) 
c 149] § 1 that conditional sales con- 
tracts shall only be valid as against 
Subsequent purchasers or mortgagees 
without notice in good faith for val- 
uable consideration in the case of 
mortgaged goods which at the time 
possession is given to the buyer has 
the name and address of the manu- 
facturer or vendor painted, printed, 
stamped and engraved thereon or oth- 
erwise plainly attached thereto. (1) 
In construing this statute, it was held 
that the lien of an unpaid vendor of 
a manufactured article is not invali- 
dated if, without his direction or con- 
nivance, the purchaser paints out or 
obliterates the name and address of 
the vendor, which were, pursuant to 
its terms, properly marked on the ar- 
ticle at the time of the conditional 
sale. Wettlaufer v. Scott, 20 Ont. A. 
652. (2) But where upon a piano 
made by a company whose corporate 
name was “The Mason & Risch Piano 
Company, Limited,” and place of busi- 
ness Toronto, claimed by them in re- 
plevin as against a mortgagee thereof, 
there were painted the words ‘‘Mason 
& Risch, Toronto,” it was held that if 
the transaction came within the terms 
of the statute there was not a suffi- 
cient compliance with the provisions 
eae Mason v. Lindsay, 4 Ont. L. 
oO . 


19. See supra § 1176. 


[a] Conditional sale not evidence 
of fraud.—In an action to recover 
goods to which plaintiff had reserved 
title on a conditional sale, where there 
was no evidence authorizing it, it was 
prejudicial error to charge that every 
sale, unless accompanied by immedi- 
ate delivery, and followed by an actu- 
al change of possession, was conclu- 
sive evidence of fraud, as against the 
creditors or subsequent purchasers. 
gp rt i v. Gilliam, 19 Mont. 385, 48 


20. U. S.-—Bryant v. Swofford 
Bros. Dry Goods Co., 214° U.S. 279) 
29 SCt 614, 53 L. ed. 997; William 
W. Bierce, Ltd. v. Hutchins, 205 U. 
Ss. 340; 27 SCt (524. 51. ed" 828- 
Harkness v. Russell, 118 U. S. 663, 
7 SCt 61, 30'L. ed. 285 faff 4 Utah 
LO, (oP Sols Inares Wall) 207 Wed: 
994; In re Regealed Ice Co., 1% c 
931; In re Agnew, 178 Fed. 478; In 
re Pierce, 157 Fed. 755, 87 CCA 537; 


Dunlop v. Mercer, 156 Fed. 545, 86 
CCA 435 
Ala.—Sumner vy. Woods, 67 Ala. 
139, 42 AmR 104. 
Via ee ee v. Wiggins, 30 Ark. 
Cal.—Rodgers v. Bachman, 109 Cal. 
552, 42 P 448. 


Conn.—New Haven Wire Co. Cases, 
57° Conn. 352; 386; 16 A 393; 48 A 
266, 5 LRA 300. 


Del.—F lint Wagon Co. v. Maloney, 
26 Del. 137, 81 A 502. 
Fla.—Glass v. Continental QGuar- 


anty Corp., 81 Fla. 687, 88 S 876, 
25 ALR 312. 
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visions relating to the subject,!® that, in the absence 
of fraud, an agreement for a conditional sale is good 
and valid, not only as against the parties to the 
transaction,’® but also as against third persons,?° 


Ga.—Goodwin v. May, 23 Ga. 205. 
Ida.—Neitzel v. Lawrence, 40 Ida, 


26, 231 P 423; Mark Means Trans- 
fer Co. v. Mackinzie, 9 Ida. 165, 73 
ios 

Ind.—Baals v. Stewart, 109 Ind.’ 
371, 9 NE 403. 

Iowa.—Bailey v. Harris, 8 Iowa 


331, 74 AmD 312. 
Kan.—Standard Impl. Co. v. Parlin, 
etc., Co., 51 Kan. 544, 33 P 360. 
nee igre woe v. McCane, 15 B. Mon. 
La.—McBurney v. Flagg, 
333. 
Me.—Stevens v. Ellis, 48 Me. 501, 
77 AmD 240.% 


Md.—Dinsmore v. Maag-Wahmann 
Co., 122 Md. 177, 89 A 399, AnnCas 
1916A 1270. 

Mass.—Cottrell y. Carter, 173 Mass. 
155, 53 NE 375. 

Mich.—Thirlby  v. 
Mich. 164, 53 NW 159. 

Miss.—U. S. Motor Truck Co. v. 
Southern Securities Co., 131 Miss. 
664, 95 S 639; Burkhalter v. Mitchell, 
107 Miss. 92, 64 S 967; Ross-Meehan 
Brake Shoe Fdy. Co. v. Pascagoula 
Ice Co., 72-Miss. 608, 18 S 364. 


ene v. Kennedy, 52 Mo. 


11) ar 


Rainbow, 93 


Mont.—Heinbockle v. Zugbaum, 5 
Mont. 344, 5 P 897, 51 AmR 59. 


N. H.—Stone v. Sl eG = 
a eeper 2 N 


N. J.—Cole v. Berry, 
308, 36 AmR 511. 


N. M.—Redewill v. Gill ‘ 5 
78, 12 P 872. Maa 


ae Y.—Brewster v. Baker, 20 Barb. 


Ne 5 C——Greshamias Mites Commas 
Carthage Buggy .Co., 152 N. C. 633, 
68 SE 175. 


AQAN = TD. lee 


Oh.—Sanders vy. Keber, 28 Oh. St. — 


630. 


Okl.—Lockwood v, Frisco L b 
Co., 22 Okl. 31, 97 P 562. * oe 


Or.—Washburn vy. Inter-Mountain 
Min. Co., 56 Or. 578, 109 P 382, Ann 
Cas1912C 357; Singer Mfg. Co. v. 
Graham, 8 Or. 17, 34 AmR 572. 


Philippine.—Kuenale y, Watson, 13 
Philippine 26; Bachrach vy. Peterson, 
7 Phibippine 571. 


R. I.—Arnold v. Chandl M 
45 R. I. 469, 123 A 85. cena 


en C.—Reeves v. Harris, 17 S. C, L: 
S. D.—Lyle Culbert, ete., Co. v. An- 


derson Lumber Co., 46 S. D. 
gare wel 366, 193 


ae epee One v. Molin, 5 Coldw. 


Tex.—City Nat. Bank v. 
Tex. 113. Ya 
Utah.—Tryitt v. Patten, 287 P 175; 
Passow v. Emery, 37 Utah 49, 106 P 
es Tippee v. Rich, 22 ‘Utah 196, 


Vt.—Ufford vy. Winchest 
542, 88 A 239, SACRE: ND 


Va.—McComb  v. 
9038, 5 SH 558. ie ae 


Wash.—De Saint Germain v, Wind, 
3 Wash. T. 189, 13 P 753. 


Wis.—Wadleigh vy. Buckingh 
Wis. 230, 49 NW 745, mene tag 


Wyo.—Bunce vy. McMahon, 6 Wyo. 
24, 42 P 23, ; Bhs: 


Kng.—Bateman v. Green, Ir. R. 2 
C: L. 166. 


Donald, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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including persons claiming under the buyer as sub- 
sequent purchasers?! although they may be bona fide 
purchasers,?* donees,?* mortgagees and pledgees,”* 
And it has been held that in the 
absence of actual fraud a conditional sale contract 
will be enforced against third persons as well as be- 
tween the parties although it contains a provision 
authorizing the seller to retake and sell the proper- 
ty at any time he considered his rights endangered ;”° 


and ereditors.?° 


Can.—La Banque d’Hochelaga’ v. 
Waterous Engine Works Co., 27 Can. 
S. GC. 406 [aff 5 Que. Q. B. 125]. 


Ajta.—Canadian Equipment, etce., 
Co. -v. Cushing, 12° Alta. Lu. 375. 
B. C.—Smith v. Campbell, 16 B. C. 


505. 


N. S.—Chapman v. J. A. McDonald 
Piano Co., Ltd., 51 N. S. 70. 


peut, i alker v. Hyman, 1 Ont. A. 

Sask.—Taegar v. Rowe, 1 Sask. L. 
466 [app allowed on other grounds 2 
Sask. L. 159, 10 WestLR 674]. 


{a] In Illinois (1) it was the set- 
tled law of the state, before the adop- 
tion of the Uniform Conditional Sales 
Act, that a delivery of personal prop- 
erty to the purchaser upon a condi- 
tional contract of sale with a reten- 
tion of title in, the seller amounted 
to constructive fraud which post- 
poned the right of the real owner in 
favor of those who had dealt with- 
out notice with the conditional ven- 
dee who had been given the indicia 
of the ownership. Sherer-Gillett Co. 
v. Long, 318 Ill. 432, 149 NE 225; 
Gilbert v. National Cash Register 
Co., 176 Ill. 288, 52 NE 22; Peoria 
Mfze. Co. v. Lyons, 153. Ill, 427, 38 
NE 661; Chickering Vv. Bastress, 130 
Ill. 206, 22 NE 542,°17 AmSR 309; 
Van Duzor wv. Allen, 50) Sry 499: 
Brundage v. Camp, 21 Ill. 330; Sta- 
ver Carriage Co. v. Richardson, 203 


Tll, A. 620; Rosenbaum v. King, 114 
Dl A, 648; Singers Mfg. Co. v. El- 
lington, 103 Ill. A. 517; Hervey v. 


Rhode Island Locomotive Works, 93 
U. S. 664, 23 L. ed. 1003 (stating Il- 
linois law). (2) But in 1915; the 
Uniform Conditional Sales Act was 
adopted in this state and conditional 
sales placed on the same footing as 
in other states, the decisions in 
which are cited supra this note. 
Sherer-Gillett Co. v. Long; supra. 
And see infra §§ 1230, 1233. 


{b] Persons making repairs on 
property sold.—Where repairs are 
“made on personal property at re- 
quest of conditional buyer, in express 
violation of conditional sale con- 
tract, without property owner’s re- 
quest, and no authorization or ratifi- 
eation is shown, person making such 
repairs is not entitled to lien, under 
Comp. St. § 6413. Neitzel v. Law- 
rence, 40 Ida. 26, 231 P 423. 


[ec] Taxes due from purchaser.— 
Where it is expressly provided in a 
contract for the sale of lumber that 


it “shall belong to the seller until 
shipped, ” the title thereto remains 
in him, and the lumber cannot be 


seized for taxes due by the purchas- 
er on other property. Hovey v. Gow, 
81 Mich. 314, 45 NW 985. 


21. U. S.—Harkness v. Russell, 
DSM ensSmOGon ws Sot Ol, 30 Laced, 285 
[aff 4 Utah 197, (eae. 8651; Triumph 
Electric Co. v. Patterson, 211 Fed. 
244, 127 CCA 612 [aff 201 Fed. 548]; 
In re Pittsburgh Industrial Iron 
Works, 179 Fed. 151 [mod on ,other 
ground sub nom. Guarantee ‘Title, 
ete., Co. v.. Huntingdon First Nat. 
Bank, 185 Fed. 378, 107 CCA 429, 193 
Fed. 52, isa CCA 3821; Blackwell Vv. 


Walker, 5 Fed. 419, 2 McCrary 33; 
Copland v. Bosquet, 6, We Casi No. 
3,212, 4 Wash. C. C. 588. 

Ark.—Fairbanks v. Parker, 167 
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persons, since a 


Ark, 654, 269 SW 42; Pierce v. Whip- 
ple, 123 Ark. 132, 184 SW’ 837; Carroll 
v. Wiggins, 30 Ark, 402. 
Cal.—Liver vs Mills, 155 Cal. 
101 P 299; Houser, etc., M 
Hargrove, 129 Cal. 90, 
Mie V. Collins, 02h. Cates) 47 bo: eae, 


459, 


Ind.—Baals v. Stewart, 109 Ind. 
371, 9 NE 403; Sears ‘v. "Shrout, 24 
Ind. A. 313, 56 NE 728. 


Me. Milliken v. Warren, 57 Me. 46; 
Stevens vy. Ellis, 48 Me. 501, 77 AmD 
240; Waterston v. Getchell, 5 Me. 
435, 17 AmD 251. 


awe care v. Tregent, 11 Mich. 
Miss.—Mitchell v. Williams, 155 
Miss. 343, 124 S 430; Cleary v. Mor- 
son, 94 Miss. 278, 48 S 817; Watts 
v. Ainsworth, 89 Miss. 40, 42 S 672. 
Mo.—Ridgeway v. Kennedy, 52 Mo. 
Lp Barnes vy. Rawlings, 74 Mo. A. 


N. H.—Stone v. Sleeper, 62 N. H. 
Kimball v. Jackman, 42 N, H. 242. 
N. J.—Cole v. Berry, 42 N. J. L. 
308, 36 AmR 511, 


N. Y.—Brewster v. Baker, 20 Barb. 
364; Herring v. Willard, 4 N. Y. 
Super. 418, 


Or.—Rosendorf v. Baker, 8 Or. 240. 
ey C.—Reeves v. Harris, 17 S. C. L. 

Oe 

Tenn.—Houston v. 
76, 383 AmD 130. 

Utah.—Standard Steam Laundry v. 
Dole, 22 Utah, 311, 61: P 1103; Rus- 
sell v. Harkness, 4 Utah 197, 7 P 865. 


Vt.—Ufford v. Winchester, 69 Vt. 
542, 38 A 239. 


Va.—Newcomb v. Guthrie, 145 Va. 
627, 134 SE 585; McComb v. Donald, 
82 Va. 908, 5 SE 558. 


Wis.—Garbutt v. Prairie du Chien 
Bank, 22 Wis. 384. 


“Wy o.—Bunce. v. McMahon, 6 Wyo. 
24, ro ere. 


[a] Purchaser of machinery, 
“subject to” rights of seller under a 
conditional sale, took it in recogni- 
tion of, and not in opposition to, the 
conditions in the contract of sale. 


3; 


Dyche, Meigs 


‘American Clay Mach. Co. v. Sedalia 


Brick, etc., Co., 174 Mo. A. 485, 160 
SW 902. 
[b] Limitation of rule (1) so far 


as subsequent purchasers are con- 
cerned is that the seller cannot re- 
claim the goods if the resale to the 
subsequent purchaser was author- 
ized (Gluckauf v. Urton, 19 Cal. 61) 
(2) unless the condition attached to 
the authorization was that the sSell- 
er’s title should be enemy (Bate- 
man v. Green, Ir. R. 2 C. L. 166). 


22. See infra § 1233. 


23. Michelson v. Collins, 72 N. H. 
554, 58 A 50. 


24. U. S—New York Cent. Trust 
Co. v. Marietta, etc., R. Co., 48 Fed. 
S657 LACCA 13.0) 


Conn.—Cragin v. Coe, 29 Conn. 51. 
Ga.—Goodwin v. May, 23 Ga. 205. 


Ind.—Sears v. Shrout, 24 Ind. A. 
313, 56 NE 728. 


Kan.—Standard Impl. Co. v. Parlin, 
etc., Co., 51 Kan. 544, 33 P 360. 


Mich.—Hood v. Olin, 68 Mich, 165, 
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this proyision, it was said, does not render the sale 


Where the seller had no title, no effect could be 
given to conditional sales contract, as respects third 
“conditional sales contract” is con- 
tract whereby it is agreed that until price is paid 
title is to remain in the seller.?8 

[§ 1230] 2. Creditors of Buyer?°—a. In General. 
While the rule is otherwise in a few jurisdictions,*°® 


36 NW 177. 


Pak H.—Haven v. Emery, 33 N. H. 


N. J.—ULane v. J. E. Roach’s Banda 
pee Co. “TSHNE JL tg. 439, none 


Y.—Canton Surgical, Con va 


N. 
Webb, 16 NYS 932 


Utah. a Svoshonets v. Campbell, 7 
Wtahwr AG 24s iP eGo» . 


N. S.—Chapman v. J. A. McDonald 
Piano (Cow Ltd: S1iINe S2708 


[a] Sales on resale-—Where a 
person buys personal property under 
a written contract that he will hold 
it in trust for the seller until the 
latter be fully paid, and that, if any 
sales are made, he will hold the pro- 
ceeds in tru st for the seller, and 
subsequently the buyer, without the 
consent of the seller, gives a chattel 
mortgage on the property to another 
to secure a prior debt, the seller may 
recover the property from the mort- 
gagee. Standard Impl. Co: v.~ Par-= 
lin; ,etc,) Co:,. bill Kan. 544,33" P1360: 


[b] Purchaser at mortgage sale. 
—One who sells chattels to another, ° 
and agrees to execute a bill of sale 
on receipt of stipulated monthly in- 
stallments, may reclaim the chattels 
from a purchaser at a sale under a 
mortgage executed by the latter buy- 
er of the property subject to the 
rights of the seller. Cottrell v. Car- 
ter, 173 Mass. 155, 53 NE 8375. 


25. See infra § 1230. 


26. Arnold v. Chandler Motors, 45 
Re T4695 W235 Ae 85s 


27. Arnold v. Chandler 
supra. 

28. Automotive Collateral 
Beckman, 152 Wash. 534, 278 P 417. 


29. Conditional sales fraudulent 
as to creditors see Fraudulent Con- 
veyances § 78. 


30. See cases infra this note. 


[a] In Colorado (1) as already 
shown it is the settled law that con- 
ditional sales are void: as against 
third parties having no notice there- 
of and who are injuriously affected 
thereby. See supra § 1229. (2) And 
this, of course, applies to creditors 
without notice of the reservation of 
title. Coors v. Reagan, 44 Colo. 126, 
965.) 9:66. (8) But such sales aré 
valid as to creditors who became 
such with knowledge of the seller’s 
rights and where no false credit was 
induced by the ostensible ownership 
and possession of the buyer. Coors 
v. Reagan, supra; Jones v. Clark, 
20 Colo. 353, 88 P 3871 [expressly 
overr George v. Tufts, 5: Colo, 162, 
and overr without mention Weber v. 
Diebold Safe, etc., Co,, 2 Colo. A. 68, 
29 Pw ats a (GE) ‘Under the statutes 
of this state if a conditional sale is 
rescinded, the seller, to make the 
transaction available against the 
buyer’s creditors, was bound to im- 
mediately take and keep actual and 
continued possession of the person- 
alty. Coors v. Reagan, supra. 

{b] In Kentucky and Louisiana, 
where, as already shown, conditional 
sales are not recognized ard where 
title vests immediately in the buyer 
notwithstanding an attempted reser- 
vation of title by the seller (see su- 
pra § 1230) a conditional sales con- 
tract will, of course, be inoperative 
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it is held in most. jurisdictions, subject to such limi- 
tations as are imposed by statutes requiring con- 
tracts to be executed in a certain manner,?+ or to 
be filed or recorded,*®? and in the absence of other 


as against a creditor of the buyer. 

[c] In Pennsylvania (1) it is held 
that conditional sales are void as to 
general creditors of the buyer. 
Schmidt v. Bader, 284 Pa, 41, 130 A 


259 [aff 5 Pa. Dist. & Co. 746]; Du- 
plex Printings» Co. v. Clipper (Pub: 
Co., 213 Pa. 207, 62 A 841; Morgan- 


Gardner Electri¢ Co. v. Brown, 193 
Pa. 351, 44 A 459; Brunswick, etc., 
COR MAYS Hoover, 95 Pa. 508, 40 AmR 
674; W. A. E. Henrici Laundry Mach. 
©o. Ven romuth. 15 sea Super. 13395 
In re Tice, 139 Fed. 52 (stating Penn- 
Sylvania law); Ryle v. Knowles 
Loom Works, 87 Fed. 976, 31 CCA 
340 (stating Pennsylvania law). (2) 
“Such a contract, while good between 
the parties, will not keep creditors 
at bay. It is Sa as to them.’ 
Brunswick, etc., On Ve. Hloover, 99/5 
Pa. 508, 512, 40 AmR 674. 


As against attachment or execution 
creditors see infra § 1231. 


31. See supra §§ 1183-1187. 
32. See infra §§ 1239-1280. 
33. See cases infra this note. 


{a] Mississippi “business sign 
statute” provides: (1) “If a person 
shall transact business as a trader or 
otherwise, with the addition of the 
words — ‘agent, “factor, “and. ‘com= 
pany,’ or ‘& Co., or like words, and 
fail to disclose the name of his prin- 
cipal or partner by a sign in letters 
easy to be read, placed conspicuous- 
ly at the house where such business 
is transacted, or if any person shall 
transact business in his own name 
without any such addition,.all the 
property, stock, money, and choses 
in action, used or acquired in such 
business shall, as to the creditors of 
any such person, be liable for his 
debts, and be in all respects treated 
in favor of his creditors as his prop- 
erty.’ In construing this statute, it 
was said that its design is to pre- 
vent the assertion of secret claim of 
ownership against creditors of one 
who has been permitted to possess 
property in his business as a trader 
and appear to be its owner, and it 
was held that where a conditional 
sale is made of property to one who 
is a “trader”? within the meaning of 
the statute, that is to say, one who 
is carrying on business under a sign 
bearing his own name and the prop- 
erty was used in such business, it is 
liable for the debts of the trader. 
Adams v. Berg, 67 Miss. 234, 7 S 225; 
Paine v. Hall Safe, etc., Co., 64 Miss. 
W501 S56. (2)) And where: ay mer- 
chant buys a safe under a condition- 
al sale contract to be used in his 
business and the contract is not re- 
corded, a creditor of the buyer who, 
in good faith and without notice, pur- 
chases the property, acquires a val- 
id title. Quin v. Mosler Safe Co., 
(Miss.) 21 S 308. (3) But the proper- 
ty cannot be subjected by virtue of 
the statute to the payment of the 
debts of any person deriving title to 
the property from the trader without 
the consent of the conditional seller. 
Adams v. Berg, supra. 4) Where a 
jitney car company was engaged in 
two separate and distinct lines of 
business; first, operating automo- 
biles and taxicabs for the carriage 
of passengers for hire in a city and 
vicinity; and .second, trading in au- 
tomobile supplies, and acquired a jit- 
ney bus and used it in its business 
of operating automobiles for hire, 
such bus did not come within the 
provision of the above statute mak- 
ing property used in the business. li- 
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able to creditors if a “business sign” 
is not ‘displayed and in such case the 
lien of a judgment creditor must be 
postponed to the lien of the seller of 
the bus who sold with a reservation 
of title. Orr v. Jackson Jitney Co., 
115 Miss. 140, 75 S 945. 


[b] Persone acquiring lien for re- 
pairs.—Under a_ statute providing 
that one repairing any article of per- 
sonal property at the request of the 
owner or legal possessor shall have 
a lien for his reasonable charges and 
may retain possession until they are 
paid, a motor sales company repair- 
ing an automobile at the request of 
the buyer under a conditional sale 
contract, who thereafter defaulted 
in payments, had a lien as against 
the owner, since the conditional buy- 
er was the “legal possessor” of it. 
Davenport v. Grundy Motor Sales Co., 
28 Cal. A. 409, 152 P 982. 


34. U. S.—Harkness v. Russell, 
JSG SS COR SOW IS SO, 1 eel: 985 
[aff 4 Utah 197, Whe 8651; Smith v. 
Carukin, 259 Fed. 51, 170 CCA Dill; 
Mergenthaler Linotype ComaVar Ena: 
239 Bed. 26, 152 CCA 76; The Marina, 
19 Fed. 760. 

Cal.—Mohr v. First Nat. Bank, 69 
Cal. AL 756, 232°P 748. 


apy CBee sues v. Birdsey, 41 Conn. 


Del.—F lint Wagon Co. v. Maloney, 


26. Del. 137, 81 A 502. 

Ga.-—Ellis v. Holland, 98 Ga. 154, 
26 SE 735; Woodruff v. M. G. Mc- 
Donald Furniture Co., 96 Ga. 86, 23 


SE 195; Hall v. Larey, 73 Ga. 697. 


Me.—Franklin Motor Car Co. v. 
Hamilton, 113 Me. 63, 92 A 1001; Pea- 
body v. Maguire, 79 Me, 572, 12 A 
6380; Everett v. Hall, 67 Me. 497; 
Brown v. Haynes, 52 Me. 578; Church- 
ill v. Bailey, 13 Mee. 64. 


Md.—Dinsmore v. Maag-Wahmann 
COe LZ NDG eli ig) COON AG OO Os 


Mass.—Malden Center Garage v. 
Berkowitz, 168 NE 916; Plymouth 
Stove Foundry Co. v. Fee, 182 Mass. 
31, 64 NE 419; Nichols v. Ashton, 
155 Mass. 205, 29° NEY 519; Hull v. 
Freeman, 8 Cush. 257; Reed v. Up- 
ton, 10 Pick. 522, 20 AmD 545; Mars- 
ton v. Baldwin, 17 Mass. 606. Com- 
pare Hussey v. Thornton, 4 Mass. 405, 
3 AmD 224 (dictum to- the effect 
that if the claim of the creditors 
accrued subsequently to the sale so 
that it might be fairly presumed that 
a false credit was given the buyer, 
the reservation of title would be in- 
effective aS against the attaching 
creditor. None of the Massachusetts 
decisions cited in the general prop- 
osition above stated place any such 
limitation on the rule). , 


Mich.—Dewes Brewery Co. v. Mer- 
ritt, 82 Mich. 198, 46 NW 3:79, 9 LRA 
270; Marquette Mfg. Co. v. Jeffrey, 
49 Mich. 283, 18 NW 592. 


Miss.—W. F. Zimmerman Lumber 
Co. v. Elder, 29 S 466; Tufts v. Stone, 
70 Miss. 54, 11 S 792; Mount v. Har- 
ris, 9 Miss. 185, 40 AmD 89. 


Mo.—Ridgeway v. Kennedy, 52 Mo. 
24. 

Mont.—Goodkind v. Gilliam, 19 
Mont. 385, 48 P 548; Silver Bow Min., 
ete., Co. v. Lowry, 6 Mont. 288, 12 P 
652; Heinbockle v. Zugbaum, 65 
Mont. 344, 5 P 897, 51 AmR 59. 


N. H.—McFarland vy. Farmer, 42.N. 
18h, GSO: 

N. J.—Thayer Mercantile Co. v. 
Milltown First Nat. Bank, 98 N. J. L. 


[§ 1230 


special statutory provisions relating to the subject,*? 
that a conditional sale is good and valid as against 
ereditors of the buyer.®* 


Burden of proof is on the seller to show as against 


907, 12UCA 927 Tari i938 IN Si 2 eda) 
A 94]; Wooley v. Geneva Wagon Co; 
59) Nin Ji Le 2S BOUAS BUSI (Coleman. 
Berry, 42mINe de ivy 308, 36 AmR blade: 


N. Y.—Baker v. Hull, 250 N. Y. 4843 
166 NE 175 [rev 223 ‘App. Div. "859; 


228 NYS 748]; Prentiss Tool, etc., 
COM Wa Schirmer, UI IN Gs 305, 33 
NE 849, 32 AmSR 737; Cole v. Mann, 
62 N. Y. 1; Ballard v. Burgett, 40 N. 
Y. 314; Hasbrouck vy. Lounsbury, 26 
Nel Y¥. 0598) Velerrin= "7. Hoppock,® 15 
N. Y. 409; Fennikoh v. Gunn, 59 App. 
Div. 132, 69 NYS 12;. Piser v. Stearns, 
ff! VERDE SCs 


N. C.—Gresham Mfg. Co. v. Car- 
thage Buggy Co. Lo2 SNe Co 6338 168 
SH ais. % 

Philippine.—Kuenzle v. Watson, 13 
Philippine 26. 

R. I.—Goodell ve 
I. 233, 34 AmR 63 


pa nee Ts v. 


Fairbrother, 12 R. 


Read, Meigs 


rep Bradshaw v. Thomas, 7 Yerg. 
Tex.—Tufts v. Cleveland, 3 SW 


288; City Nat. Bank v. Tufts, 63 Tex. 
113; Mechanics’ Bank v. Gullett Gin 
Co., (Civ. A.) 48 SW 627. 


Utah.—Truitt v. Patten, 287 P 175; 
Passow v. Emery, 37 Utah 49, 106 Pp 
935; Standard Steam Laundry v. 
Dole, 22 Utah 311, 61 P 1103; “Lima 
Mach. Works v. "Parsons, 10 Utah 
105, 37 P 244; Russell v. Harkness, 
4 Utah Ie 7 P 865 [aff 118 ;URWSs 
663 TSC 51, 30 L. ed. 285]. 


Vt.—Fales v. Roberts, 38 Vt. 503; 
Paris v. Vail, 18 Vt. 277; Bigelow v. 
Huntley, 8 Vt. 151. 


Wash.—Western Bond, ete., Co. v. 
Chester, 145 Wash. 81, 259 P13; Dodd 
v. Bowles, 3 Wash. T. 383, 19 P 156. 


Can.—La Banque ‘d’Hochelaga v. 
Waterous Engine Works Co., 27 Can. 
8. C. 406 [aff 5 Que. Q. B. 125]. 


Alta.—Canadian Equipment, 
Co. v. Cushing, 12 Alta. L. 375. 


pa C.—Smith v. Campbell, 16 B. C. 


[a] In Illinois (1) it was formerly 
held that where a conditional sale 
was made of property which was de- 
livered to the buyer so as to clothe 
him with an apparent ownership, an 
execution creditor of the buyer was 
entitled to protection against the 
claim of the original seller. Gilbert 
v. National Cash Register Co., 176 
Tll. 288, 52 NE 22; Van Duzor v. Al- 
len, 90 vib, 499; G. A. Crancer’ Co. v. 
Wiiliams, OY Tl. A. 451; Herbert v. 
Rhodes-Burford Furniture Co., 106 
Ill. A. 583; Emerson Piano Co. v. 
Mauna, 85 Ill. A. 453; Boehm v. 
Griebenow, 78 Ill. A. 675. See Hark- 
ness v. Russell, 118 U. S. 668, 7 SCt 
b1, 30 La. ed. 285; Chalmers v. Sur- 
prise, 70 Ind. A. 646, 123° NH 84 
(stating Illinois law). (2) This rule 
has been changed however by Uni- 
form Conditional Sales Act § 20 [Ca- 
hill St. § 121a § 28], which recognizes 
conditional sales contracts and pro- 
vides that such reservation of title 
is volta. Hixson v. Ward, 254 Ill. A. 


ete: 


[b] Ikandlord of  seller.—Where 
the seller of a soda-water apparatus 
on installments reserves the title 
thereto until paid for, while any 

part of the price remains unpaid he 
eis a sufficient interest therein to en- 
title him to possession, as against 
the purchaser’s landlord in a distress 
for rent. Tufts vy. Stone, 70 Miss. 54, 
WLS) G46 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 1230-1232] 


a creditor of the buyer that the sale was.a conditional 
one,*®® and that the condition was not fulfilled.*° 

[§ 1231] b. Attachment and Execution Credi- 
In the absence of special statutory provision 
the general rule above stated*® 
‘applies in most*® but not allt! jurisdictions to at- 
tachment and execution ereditors as well as to gen- 
and especially is the rule applicable 
where prior to attachment or execution the goods 
have been retaken by the seller on default of the buy- 
er since in that event the buyer has no right or in- 
terest in the goods subject to attachment or execu- 
The rights aequired by attaching creditors 
are no greater than those possessed by the condi- 


tors.°* 
to the contrary,?§ 


eral creditors; 


blomss 


tional seller,*% 


[§ 1232] c. Effect of Sales for Resale. 


35. Forbes v. Martin; 12 Del. 375, 
32 A 327. 
36. Goodell v. Fairbrother, 12 R. 


I. 233, 34 AmR 631. 


37. On sales for resale see infra 
§ 1202. 
38. See Smith v. Hotel Ritz Co., 


CN. J. Ch.) 70 A 1387 (general credi- 
tors of an insolvent corporation are 


not “judgment creditors,’ within 
Pamphl. L. [1898] pp 699, 700 §§ 71, 
72, relating to conditional sales of 


chattels, and protecting only judg- 
ment creditors, subsequent purchas- 
ers, and mortgagees, without notice). 


[a] Statutes permitting attach- 
ment on mortgaged property do not 
apply to property received under a 
conditional sale. Malden Center Ga- 


rage v. Berkowitz, (Mass.) 168 NE 
916. 
39. See supra § 1230. 


40. Me.—Peabody v. Maguire, 79 


Me. 572, 12 A 630; Everett v. Hall, 
67 Me. 497; Brown vy. Haynes, 52 Me. 
578. 


Mass.—Malden Center 
Berkowitz, 168 NE 916; 
New England Truck Co., 265 Mass. 
51, 163 NE 651; Reed v. Upton, 10 
Pick. 522, 20 AmD 545; Barrett -v. 
Pritchard, 2 Pick. 512, 18 AmD 449; 
Marston v. Baldwin, 17 Mass. 606: 


N. H.—Cleveland Mach. Works v. 
Lang, 67 N. H. 348, 31 A 20, 68 AmSR 
675. 

N. Y.—Baker v. Hull, 250 N. Y. 484, 
166 NE 175; Cole v. Mann, 62 N. Y. 1: 
Hasbrouck v. Lounsbury, wav No OY: 
598; Herring v. Hoppock, 15 N. Y. 
409. 


Garage v. 
Giligian v. 


Tex.—Mechanics’ Bank v. Gullett 


Gin Co., (Civ. A.) 48 SW 627. 


Utah.—Truitt v. Patten, 287 P 175; 
Passow v. Emery, 37 Utah 49, 106 P 
935. 


Vt.—Armington v. Houston, 38 Vt. 
448, 91 AmD 366. 


41. See cases infra this note. 


fa] In Pennsylvania (1) condi- 
tional sales are void as to attaching 
(Post v. Berwind-White Coal Min. 
Cor eUiG ba. 2907 30 AL TL yy C2) sand 
execution (Ott v. Sweetman, 166 Pa. 
247, 31 A. 102 [aff 3 Pa. Dist. DiowiLD 
Pa. Co. 97]; Forrest v. Nelson, 108 
Pa. 481; Rose Vo olory, aha. 190, 44 
AmD 121; Lee v. Byers, 2 Chest. "Co. 
134) creditors. (38) It has been held; 
however, that the rule does not ap- 
ply where the seller has retaken the 
goods on default of the buyer prior 
to the service of an attachment 
against the buyer (lLadley v. U._S. 
express Co., 3 Pa. Super. 149) (4) or 
prior to a levy on the goods made 
on an execution against the buyer 
(Hineman vy. Matthews, 138 Pa. 204, 
20 A 8438, 10 LRA 233); Powell v. 
Clawson, 38 Pa. Super. 245. 


42. Steen v. Harris, 81 Ga. 681, 8 
SE 206; Buson v. Dougherty, 11 


‘ehasers for value 
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been fulfilled 


itors.*° 


The contrary view. 
just stated,#® it is held in other jurisdictions that 
where a conditional sale is made of goods with the 
understanding that they are to be resold by the buyer 
in the ordinary course of business, the reservation 
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a conflict of authority in respect of the rights of 
creditors of a conditional buyer of goods sold for 
resale in the ordinary course of business. 
jurisdictions, the rule is that the reservation of title 
in the seller until the conditions of the contract have 
is valid as against ereditors of the 
buyer;4* and the rule applies with equal force to 
attachment and execution creditors and general ¢red- 


In many 


In contradiction of the rule 


of title is fraudulent and invalid as to ereditors of 


There is 
Humphr. (Tenn.) 5.0; Martin v. 
Eames, 26 Vt. 476. 
43. Malden Center Garage ve 


Berkowitz, (Mass.) 168 NE 916; Gili- 
gian v. New England Truck Co., 265 
Mass. 51, 168 NE 651. 
44. Cal.—Perkins v. Mettler, 126 
Cal. 100, 58 P 384. 
Conn.—O’Loughlin v. Erwin M. 
Jennings Co., 107 Conn. 365, 140 A 


758; Mack v. Story, 57 Conn. 407, 18 
A 707; Lewis v. McCabe, 49 Conn. 
141, 44 AmR 217. 


Del.—F lint Wagon ee v. Ma- 
loney, 26 Del. 137, 81 A 5 


Ind.—Andre_ v. crae. tke Ind. 
576, 101 NE 81, LRAI1917B 667, Ann 
Cas1916A 87 [expressly overr West 
v. Feulling, 36 Ind. A. 617, 76 NE 325 
and overr without mention Abe _ v. 
Summerville, 46 Ind. A. 348, 92 NE 
658]. Contra In re Gilligan, 152 Fed. 
605, 81 CCA 595 (applying the law of 
Indiana as stated in the overruled 
oe of West v. Fuelling, above cit- 
exeB |e 


Kan.—Moline Plow Co. v. Witman, 
52) Kan. 185,/34 Pi7bl: 


Re Sere 4 Saad v. Whitehouse, 71 Me. 


Mich.—Mishawaka Woolen Mfg. 
Co, =Va Stanton, 188° Mich. 237,..1154 
NW 48. See Dewes Brewery Co. v. 


Merritt, 82 Mich. 198, 46 NW 3:79, 9 
LRA 270 (as sustaining this view). 


Minn.—Dunlop v. Mercer, 156 Fed. 
545, 86.CCA 435 (stating Minnesota 
law). See Bradley Clark & Co. v. 
Beason, 93 Minn. 91, 100 NW 670 (as 
sustaining this view). 


[a] Rule applied.—A. contract 
which stipulates that the = seller 
“agrees to sell,’ and the buyer 


“agrees to buy,’’ a stock of goods; 
that the purchase price is to be paid 
in future installments; that the buy- 
er shall take immediate possession 
of it, and use it in regular course of 
trade, but from time to time shall 
add to it, so it shall not diminish in 
value before paid for; that a bill of 
sale is ta be made, and ‘absolute 
possession” is to be delivered in the 
future, after final payment; that, un- 
til such payment, the title is to re- 
main in seller; and that it is to be 
insured in the-seller’s name, at the 
buyer’s expense,—is a _ conditional 
sale, valid as to creditors, although 
the buyer’s agreement to buy and 
pay the consideration is absolute, 
and although, on condition broken, a 
sale is to be made, and any surplus 
obtained is to be paid to the buyer. 


Perkins v. Mettler, 126 Cal. 100, 58 
P 384. 
[b] In Wisconsin by statute res- 


ervation of title to goods sold for re- 
sale in the ordinary course of busi- 
ness is good except as against pur- 
in the ordinary 
course of business. Thorne v. State 
Bank of Platteville, 193 Wis. 97, 213 
NW 646. 


the buyer;*? and in some of the decisions so holding 


[c] Distinguished from rule as to 
bona fide purchasers.—While as sub- 
sequently shown, reservation of title 
to goods sold for resale in the ordi- 
nary course of business is invalid 
as against bona fide purchasers of 
the goods because the provisions for 
reservation of title and resale are 
inconsistent (see infra §§ 1233, 1235) 
the view is taken by the decisions in 
support of the rule above stated that 
the waiver of title by reason of the 
inconsistency of the provisions ex- 
tends no further than the authority 
actually conferred and does not af- 
fect the rights of the conditional 
seller as against the conditional buy- 
er or his creditors or any persons 
other than purchasers from the econ- 
ditional buyer in the usual course 
of business. O’Loughlin v. Erwin M. 
Jennings Co.; 107 ‘Conn.’ 365; 14004 


758; and cases listed supra this note. 
45. See cases supra note 44. 
[a] Rule applied.—Liquors were 


sold and delivered to a retailer of 
liquors upon the condition that the 
title should remain in the vendors till 
they were paid for, with the under- 
standing that the vendee might dis- 
pose of them in his business, and 
that in case any were sold before 
payment the vendors could enforce 
the condition only against such por- 
tion as might remain unsold. It was 
held to be a valid conditional sale, 
and that the title to the portion un- 
sold remained in the vendors, and 
was good against an attaching cred- 
itor of the vendee. Mack vy. Story, 
57 Conn. 407, 18 A 707; Lewis v. Mc- 
Cabe, 49 Conn. 141, 44 AmR 217. 


46. See supra text and note 44. 


47. Ill.—Cleveland Co-op. Stove 
Cov vy. Matsons.30) To cA 302. 


Te Ye Cookeve Gross, 60 App. Div. 
446, 609 NYS 924; Ludden v. Hazen, 
31 Barb. 650; Devlin v. O'Neill, 6 
Daly 305 [aff 68 N. Y. 622]; Brown 
v. Thurber, 1 NYCityCt 332: In re 
Howland, 109 Fed. 869 (stating New 
York law). But see Cole v. Mann, 
62 N. Y. 1 (the fact that the con- 
signee is a dealer in property of the 
kind, and has authority to sell, pro- 
vided he remits the proceeds, or to 
make a similar conditional sale rec- 
ognizing the title of the consignor, 
does not operate to pass the title to 
the former, and while it may have 
an important bearing upon the rights 
of a bona fide purchaser from the 
consignee without notice of the lim- 
itation upon the authority of the 
latter, it does not affect the question 
of title as between him or his credi- 
tors and the consignor). 


Tenn.—Mayer v. Catron, (Ch. A.) 
48 SW 255. 

Utah.-—Hirsch v. Steele, 10 Utah 
LS SO) bat, 

Va..—Newcomb v. Guthrie, 145 Va, 
627, 1384 SE 585 (by express’ statu- 


tory provision). 
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it is said that aside from the suggestion of fraud up- 
on creditors as vitiating the transaction, the right of 
property passes to the buyer whenever the goods are 
to be delivered to him for sale or to be dealt with in 
any way inconsistent with the ownership of the sell- 


er 48 


After retaking by seller. Irrespective of which of 
the two views*® prevails, in respect of the rule ap- 
pleable to that particular state of facts, it is obvi- 
ous that if the goods so sold are retaken by the seller 
on default in performance of the conditions of the 
contract by the buyer, as he is entitled to do, the 
goods are not subject to the claims of the buyer’s 


creditors.°° 


48. In re Howland, 109 Fed. 869; 
Ludden vy. Hazen, 31 Barb. (N. Y.) 
650; Devlin v. O’Neill, 6 Daly 305 


[ati sos ING WY 622): 


[a] Bule applied.—Where intoxi- 
cating liquors are sold for resale at 
retail in the ordinary course of busi- 
ness to the buyer’s customers, a 
reservation of title in the seller in 
the contract of sale is void as to 
creditors and it may be taken on exe- 
cution against the buyer by his cred- 
itors. Cook v. Gross, 60 App. Div. 
446, 69 NYS 924; Ludden v. Hazen, 
Si awoe 1CNew Ya)ic0010. 


yen See supra text and notes 44, 
50, Perkins v. Mettler, 126 Cal. 
100, 58 P 384; Wilson v. Lewis, 63 
Nebr. 617, 88 NW 690; Powell v. 
IGOStON men aaa CNisee Ye), Sd) 3 aus 
Thomps. & C. 644. 
{a] Rule applied.—(1) Where a 


contract of sale provides that the title 
shall remain in the vendor until the 
purchase price is paid, and that in 
ease of default he may retake the 
property and sell, and from the pro- 
ceeds deduct the unpaid balance of 
the purchase price and pay the sur- 
plus to the vendee, and further pro- 
vides that while the vendee is in pos- 
session he may sell the goods in 
the usual course of trade, and re- 
plenish the stock from time to time, 
it was held that where the latter 
provision has been fully executed, by 
the voluntary surrender of the stock, 
as thus replenished, to the vendor, 
neither the vendee nor creditors 
whose executions were levied subse- 
quent to the surrender of the stock 
to the vendor will be heard to assail 
the validity of such provision. Wil- 
son v. Lewis, 63 Nebr. 617, 88 NW 
690. (2) A sale of a stock of goods 
for resale, under which the title to 
those sold, and to such other goods 
as might be purchased and added to 
the stock by the vendee, was to be 
in the vendor, until certain moneys 
should be paid by the vendee, will 
not protect the sheriff for levying 
upon the goods under an execution 
against the vendee, when, before such 
levy, the vendor had taken posses- 
sion of both the goods sold (to which, 
at the time of sale, he had a good 
title), and of those purchased by the 
vendee since the sale. Powell v. 
Preston, i. Hun -CNi Ys) 513,73 
Thomps. & C. 644. 


51. Necessity of delivery see su- 
pra § (1189: 


52. McDonald v. Hallicy, 
A. 488, 38 P 993. 


[a] Thus, where the sale of a 
stock of goods was conditioned up- 
on the payment at maturity of a note 
given for the price thereof, and the 
bill of sale evidencing it, together 
with the note and its collateral, were 
deposited with a third party, to be 
delivered only upon payment by the 
buyer, which payment was never 
made nor full possession delivered to 


5 Colo. 


SALES 


the buyer, it is no defense to an ac- 
tion of replevin, by one who subse- 
quently purchased from the seller, 
against the officer who seized the 
goods under attachments against the 
buyer, that the seller allowed the 
buyer to participate in making sales 
from the goods, and to put a sign in 
his own name upon the store. Mc- 
Donald v. Halliecy, 5 Colo. A. 438, 38 
1s? SOG 


53. Delay and laches of seller in 
reclaiming property see supra § 1225. 


54. See cases infra this note. 


[a] In Colorado (1) conditional 
sales are invalid as against third par- 
ties having no notice thereof and 
who are injuriously affected thereby. 
See supra § 1229. (2) This principle 
would, of course, apply to bona fide 
purchasers. But it is only bona fide 
purchasers who are protected and the 
contract is valid as against one who 
purchases the property with full 
knowledge of the nature and charac- 
ter of the buyer’s title and of the 
seller’s interest in the property. Ger- 
ow v. Castello, 11 Colo. 560, 19 P 
505, 7 AmSR 260. 


[b] In Kentucky (1) conditional 
sales are not recognized. The trans- 
action will be treated as a sale and 
a mortgage back to the seller with 
a lien for the purchase price. See 
supra § 1176. (2) Accordingly, where 
there is actual delivery to the buyer, 
a purchaser from him in good faith 
and without notice of the condition 
acquires a perfect title. Fry v. Theo- 
bold. 205 Ky. 146, 265 SW 498; Greer 
v. Church, 13 Bush 430; Vaughn v. 


Hopson, 10 Bush 337 [overr. Patton 
v. McCane, 15 B. Mon. 555]. (8) In 
order to create a lien for the pur- 


chase price of chattels, as against a 
purchaser for a valuable considera- 
tion without notice, there must be 
a conveyance or mortgage to that 
effect, acknowledged and lodged for 
record as provided by statute. Fry 
v. Theobold, supra; Vaughn y. Hop- 
son, supra. 

[ce] In Louisiana where condi- 
tional sales are not recognized and 
where title vests immediately in the 


buyer notwithstanding an attempted 
reservation of title (see. supra § 
1229) a conditional sale will, of 


course, be invalid and inoperative as 
to a bona fide purchaser of the prop- 


erty from the buyer. 
{d] In Maryland (1) a bona fide 
purchaser of goods and_ chattels, 


without notice of the condition upon 
which his seller has acquired the 
possession, will be protected against 
the claim of the original seller, in 
the same manner where the sale and 
delivery are conditional, as where the 
possession has been acquired by 
fraud. Lincoln v. Quynn, 68 Md. 299, 
11 A 848, 6 AmSR 446; Hall v. Hinks, 
21 Mad. 406. (2) The innocent pur- 
chaser ought to be protected against 
the claim of the original vendor, who, 
by his own act, has enabled his ven- 
dee to perpetrate the fraud. Hall v. 


[§§ 1232-1233 


Where contract has not been completed by delivery 
to the buyer*! attaching ereditors of the buyer of 
goods conditionally sold for resale in the ordinary 
course of business acquire no rights in the goods as 
against the seller.°? ' 

[§ 1233] 3. Bona Fide Purchasers>*—a. In Gen- 
eral. While the contrary doctrine is maintained in a 
limited number of jurisdictions®? the general rule is 
elsewhere well settled that, subject to such limita- 
tions as are imposed by statutes requiring contracts 
to be executed in a certain manner,°® or to be filed or 
recorded,®® and also to such other limitations as are 
imposed by statute®’ conditional sales are valid as 


Hinks, supra. 


[e] In Pennsylvania (1) it has 
long been an established rule that 
a sale and delivery of personal prop- 
erty, with an agreement that the 
ownership should remain in the sell- 
er until the purchase money is paid, 
is fraudulent and void as to inno- 
cent purchasers. Post v. Berwind- 
White Coal Min. Co., 176 Pa. 297, 35 


A 111; Dearborn v. Raysor, 132 Pa. 
231, 20 A 690; Forrest v. Nelson, 108 
Pa. 481; Stadtfeld v. Huntsman, 92 


Pa. 53, 37 AmR 661; Haak v. Linder- 
man, 64 Pa. 499, 3 AmR 612; Lee v. 
Byers, 2 Chest. Co. 134; Ryle v. 
Knowles Loom Works, 87 Fed. 976, 31 
CCA 340. See Balustein v. Shapiro, 
73 Pa. Super. 235 (purchaser at con- 
stable’s sale under distress for 
rent). (2) And this rule was not 
changed by adoption of the Uniform 
Sales Act of May 19, 1915 [Pub. L. 
5438; St. (1920) §§ 19649-19725] pro- 
viding that where goods are sold by 
a person who is not the owner there- 
of and who does not sell them under 
the authority of or with the consent 
of the owner, the buyer acquires no 
better title to the goods than the 
seller had unless the owner of the 
goods is by his conduct precluded 
from denying the seller the power to 
sell. Anchor Concrete Mach. Co. v. 
Pennsylvania Brick, etc., Co., 292 Pa. 
86, 140 A 766. (3) But by the adop- 
tion of the Uniform Conditional Sales 
Act in 1925, the unpaid seller may, 
by properly filing his conditional con- 
tract, retain his title until paid even 
as against innocent purchasers for 
value. Anchor Concrete Mach. Co. v. 
Pennsylvania Brick, ete., Co., supra. 


55. See supra §§ 1183-1187. 

56. See infra §§ 1239-1280. 

57. See cases infra this note. 

[a] In Saskatchewan (1) it is pro- 


vided by statute that registration of 
goods sold conditionally is not nec- 
essary to give the sale validity 
against purchasers or mortgagees 
from the buyer if the seller has his 
name painted, printed or stamped, or 
plainly attached thereto by plate or 
similar device and keeps an office in 
the province where inquiry may be 
had and information procured con- 
cerning the sale of such goods, etc. 
This statute, it was held, is not re- 
troactive in its operation, and one 
who sold goods before its passage 
under an agreement reserving title 
which was not registered was not 
entitled to the benefit of such stat- 
ute as against a vendee of the buy- 
er although it had complied with its 
provisions. Dionne v. Massey Har- 
ris: Cos, (8) woaskiels. gL 8,3 wuNNieS thei 
557. (2) The ‘placing of the word 
“Cockshutt” on a chattel condition- 
ally sold is not a sufficient compli- 
ance with the statute where the cor- 
porate name of the company is “The 
Cockshutt Plow Co. Ltd,’ and the 
seller has no right to the chattel 
as against a bona fide subsequent 
purchaser from the original buyer. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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against bona fide purchasers of the buyer,®®’ as well | also as against subsequent mortgagees without no- 


ae Plow. Co. v. Cowan, 3 Sask. 


58. U. S.—Evanston First Nat. 
Bank v. Waynesboro Bank, 262 Fed. 
nose In re Lutz aot Med. 492; 
Homans y. Newton, 4 Fed. 880. 


Ala.—Goodgame v. Sanders, 140 
Ala. 247, 37 S 200; Sumner v. Woods, 
67 Ala. 189, 42 AmR 104; Leigh v. 
Mobile, etc., R. Co., 58 Ala. 165 [overr 
Dudley v. ‘Abner, 52 Ala. 572]; Hol- 
man v. Lock, 51 Ala. 287; Motor Sales 
Co. Vv. -MeNeil, 18 Ala. A. 132, 89 S 
He {certiorari den 206 Ala. 700, 89 S 
923). 


Ark.—Meyer v. Equitable Credit 
Co., 174. Ark. 575, 297 SW 846; Par- 
ker v. Rolfe, 167 Ark. 245, 267 SW 
775; Hachmeister v. Power Mfg. Co., 
165 Ark. 469, 264 SW 976; Garner 
Mfg. Co. v. Cornelius Lumber Co., 
165 Ark. 119, 262 SW 1011; Starnes 
v. Boyd, 101 Ark. 469, 142 SW 1143; 
Cullin-McCurdy Constr. Co. v. Vulean 
Iron Works, 93 Ark. 342, 124 SW 
1023; Little Rock Vehicle, etc., 
v. Robinson, 75 Ark. 548, 87 SW 1029; 
Triplett v. Mansur, etc., Impl. Co., 
68: Ark. 230, 57 SW 261; Little Rock 
Bank v. Collins, 66 Ark. 240, 50 SW 
694; Simpson v. Shackelford, 49 Ark. 
63, 4 SW 165; McRea v. Merrifield, 
48 Ark. 160, 2 SW 780. 


Cal.—Oakland Bank of Savings v. 
California Pressed Brick Co., 183 Cal. 
295, 191 P 524; Liver v. Mills, 155 
(Sa)8.045900) 1019s Py 2990 Van" Allen iv. 
Brancis, 123 :Cal. 474,.756° LP 1339; 
Palmer v. Howard, 72 Cal. 293, 13 P 
858, 1 AmSR 60; Pacific Finance 
Corp. v. Hendley, 103 Cal. A. 335, 284 
P 736 [reh den 285 P 1048]; Hender- 
son v. General Acceptance Corp., 
(A.) 280 P 1013; Commercial Ac- 
ceptance Trust v. Bailey, 87 Cal. 
An day, 261217433. Biee: vv. Harold, 
Arnold, Inc., 75 Cal. A. 629, 243 P 


468; Mohr v. First Nat. Bank, 69 
G@aiv A, 75633:232) Pl 748) Harter v: 
Delno, 49 Cal. A. 729, 194 BP 300; 


Marker v. Williams, 39 Cal. 
179 P7135. 


Del.—Fuller v. Webster, 
538, 95 A 335 [aff 29 Del. 
1069]. 

Fla.—Glass v. Continental Guar- 
anty Corp., 81 Fla. 687. 88 S 876, 25 
ALR 312; Edwards v. Baldwin Piano 
Co., 79 Fla. 143, 83 S 915; Lanier 
v. Chancy, 76 Fla. 448, 80 S 312; Roof 
v. Chattanooga Wood Split Pulley 
Co., 36 Fla. 284, 18 S 597; ‘Campbell 
Printing Press Co. v. Walker,.22 Fla. 
AZ 1S’ 59. 

Ga.—Flanders v. Maynard, 58 Ga. 
56. ; 

Ind.—Payne v. June, 92 Ind. 252; 
Thomas v. Winters, 12 Ind. 322. 


Iowa.—Baker v. Hall, 15 Iowa 277; 
Robinson v. Chapline, 9 Iowa 91; 
Bailey v. Harris, 8 Iowa 331, 74 AmD 
312. 

Kan.—Hallowell v. Milne, 16 Kan. 
65; Sumner. v. McFarlan, 15 Kan. 600, 


Me.—Stevens v. Ellis, 48 Me. 501, 
77 AmD 240. 

Mass.—Bousquet v. 
Truck Co., 168 NE 800; Lynn Mor- 
ris Plan Co. v. Gordon, 251 Mass. 
323, 146 NE 685; Cottrell y. Carter, 
173 Mass. 155, 53 NE 375; Went- 
worth v. S. A. "Woods Mach. Co., 163 
Mass. 28, 39 NE 414; Carter v. King- 
man, 103 Mass. 517; Deshon vy. Bige- 
low, 8 Gray 159; Sargent v. Metcalf, 
5 Gray eh 66 ‘AmD 368; Gilbert v. 
Thompson, 3 Gray 550, note; Dresser 
Mfg. Co. v. Waterston, 3 Mete. 9. 

Mich.—National Cash Register Co. 
v. Roth, 234 Mich. 669, 209 NW 109; 
Lansing Iron, etc., Works v. Wilbur, 
111 Mich. 413, 69 NW 667; Petty- 
place v. Groton Bridge, etc., Co., 103 
Mich. 155, 61 NW 266; Fifield v. 
Elmer, 25 "Mich. 48. 

Miss.—Richton Overland Co. v. Mc- 


A. 674, 


28 Del. 
297,99 A 


Mack Motor 


Cos- 


Cormick Motor Car Co., 148 Miss. 616, 
14 S 38%; \U:. Si Motor: Truck Co. 
v. Southern Securities Co., 131 Miss. 
664, 95 S 639; Harrison v. Broadway 
Motor Co., 128 Miss. 766, 91 S 453, 
25 ALR 1148; Burkhalter v. Mitchell, 
107 Miss. 92, 64 S 967; etchum v. 
Brennan, 53 Miss. 596. 
Mo.—Kingsland-Ferguson Mfg. Co. 
v. ,Culp, 85 Mo. 548; Wangler v. 
Franklin, 70 Mo. 659; Little v. Page, 
44 Mo. 412; Griffin v. Pugh, 44 Mo. 
cect Parmlee v. Catherwood, 36 Mo. 


Mont.—Heinbockle v. Zugbaum, 5 
Mont. 344, 5 P 897, 51 AmR 59. 


N. J.—Marvin Safe Co. v. Norton, 
Pi Sie vel, VA O SET PAY 4 So 57 Am 


N. M.—Redewill v. Gillen, 4 N. M. 
%8, 12 P 872 


N. yi“ Banard v. Burgett, 40 N. 
Y. 314 [aff 47 Barb. 646, and dist 
Wait v. Green, 36 N. Y. 556 (on the 
ground that the question was not in- 
volved in that case)]; Puffer v. 
Reeve, 35 Hun 480, 15 AbbNCas 388; 


Walker v. Mitchell, 25 Hun 527; 
Kenny v. Planer, 3 Daly 131. Con- 
tra Wardwell vy. Patrick, 14 N. Y. 


Super. 406. 


pe C.—Clayton v. Hester, 80 N. C. 


a neyo pees v. Keber, 28 Oh. St. 
Okl.—Lockwood v. Frisco Lumber 
Co., 22 Okl. 31, 97 P 562. 


Or.—Pelton Water Wheel Co. v. 
Oregon Iron, etc., Co., 87 Or. 248, 170 
P 317; Singer Mfg. Co. v. Graham, 
8 Or. 17, 34 AmR 572. 


Tenn:—Knoxville Outfitting Co. v. 
Knoxville Fireproof Storage Co., 160 
Tenn. 208, 22 SW (2d) 354; Shaw 
v.. Webb, 131 Tenn. 173, 174 SW 273, 
LRA1915D 114, AnnCas1916A 626; 
McCombs v. ‘Guild, 9 Lea 81; Price 
v. Jones, 4 Head 84; Price v. Jones, 
38 Head 84; Houston v. Dyche, Meigs 
76, 33 AmD 130. 


Tex.—Leath v. Uttley, 
17 SW 401; Dunn v. Elser, 
AeCivs Cas: -§ 720; 


Va.—Newcomb v. Guthrie, 145 Va. 
627, 134 SE 585. 


Wash.—Wittler-Corbin Mach. Co. 
v. Martin, 47 Wash. 123, 91 P 629; 
De Saint Germain v. Wind, 3 Wash. 
TI ES9LS APL S37 


Wyo.—Casper Motor Co. v. Mar- 
quis; 32 .Wyo. 115,223 P 764%" Grand 
Rapids Furniture Co. v. Grand Hotel, 
Coys 11 Wy0.3128; 70) PB 838) 172 

; Bunce v. McMahon, 6 Wyo. 
ee 42 P 23; Warner v. Roth, 2 Wyo. 
6 


66 Tex. 82, 
2 Tex. 


Can.—Forristal v. McDonald,’ 9 
alias 


Canke ss 

Ont — Walker v. Hyman, 1 Ont. 
345; Tuffts v. Mottashed, 29 U. 
Ce P29 

Sask.—Taeger v. Rowe, 1 Sask. 
466 [app allowed on other grounds 
2 Sask. L. 159, 10 WestLR 674]. 


[a] Reasons for rule.—(1) “It is 
a fundamental doctrine of the com- 
mon law that in general no one can 
transfer a better title to a chattel 
than he himself possesses: 1 Mechem 
on Sales, § 154. The universal and 
fundamental principle of our law is 
that no man ean be divested of his 
property without his own consent and 
consequently even an honest pur- 
chaser under a defective title can- 
not hold against the true proprietor.” 


A. 
(oF 
L 
da 


Pelton Water Wheel Co. v. Oregon 
EON CEC COs .o Olal 2 45un, 2oOSs i 70 
eRe = KE) “Possession of personal 


property is only prima facie evidence 
of title, and the doctrine of caveat 
emptor prevails notwithstanding the 
possession. The prima facie title 
must yield to the actual title when 
it is asserted, and the buyer who 


trusts to appearances must suffer the 


loss if they prove delusive. If the 
vendor is estopped from reclaiming 


his property from an innocent pur- 
chaser, there is no principle, as was 
said in Andrews v. Cox, 42 Ark. 473, 
48 AmR 68, upon which we could 
stop short of holding that one who 
had borrowed or hired any personal 
property might divest the true own- 
er of his title, simply by assuming 
the power to sell. We think that rea- 
son and the overwhelming weight of 
authority pronounce in favor of the 
right of the original vendor.’ _Mc- 
Intosh v. Hill, 47 Ark. 363, 366, 1 SW 
680 [quot Parker v. Rolfe, 167 Ark. 
245, 267 SW 775]. (3) “Possession 
is but prima facie evidence of own- 
ership of all species of personal prop- 
erty, except commercial paper; and 
whoever deals upon the faith of it, 
as evidence of ownership, must ac- 
cept it as the law declares it—prima 
facie, or presumptive evidence only, 
subordinate to the paramount title, 
which would prevail if the posses- 
sion was not changed by the trans- 
action into which he enters. If he 
complains that the owner has mis- 
led him by parting with the posses- 
sion, the answer is, that the posses- 
sion is but presumptive evidence of 
title, and beyond it, ‘if protection is 
sought, inquiry ought to be made.” 
Fairbanks v. Eureka Co., 67 Ala. 109, 
ae ee (4) “Any other rule would be 
equivalent to the denial of the valid- 
ity of such contracts. But they cer- 
tainly violate no rule of law, nor are 
they contrary to sound policy. The 
cases above cited expressly recog- 
nize them as legal and valid con- 
tracts between the seller, on the one 
hand, and the buyer and his credi- 
tors, on the other. If valid to this 
extent, it necessarily follows that 
they are so for all purposes. If the 
property does not pass out of the 
seller for one purpose, it certainly 
does not for another.” Coggill v. 
pee etc., R. Co., 3 Gray (Mass.) 
545, - 


[b] Rule in TIllinois.—(1) In a 
long line of icases in this state it was 
held that’ conditional sales were 
fraudulent and void as to bona fide 
purchasers of the buyer. Gilbert v. 
National Cash Register Co., 176 Ill. 
288, 52 NE 22; G. A. Crancer ‘Co. vi 
Williams, 191 Ill. A. 451; Jacobson 
v. Patterson, 9/0) TAG 266; Ww. 
Kimball Co, v. Cruikshank, 123 Tl. 
A. 580; Herbert v. Rhodes- Burford 
Furniture Co., 106 Ill. A. 583; Simp- 
son Brick Press Co. v. Wormley, 61 
Ill. A. 460; Reardon v. Rock Island 
Plow Co., 168 Fed. 654, 94 CCA 118 
[aff 222 U. S. 354, 32 SCt 164, 56 L. 
ed. 231] (stating Dllinois law). (2) 
Subsequent to these decisions a stat- 
ute was enacted which provided that: 
“Where there is a contract to sell 
specific goods, or where goods are 
subsequently appropriated to the con- 
tract, the seller may, by terms of 
the contract or appropriation, reserve 
the right of possession or property 
may be thus reserved notwithstand- 
ing the delivery of the goods to the 
buyer or to a carrier or other bailee 
for the purpose of transmission to 
the buyer.” Cahill St. c 121la par 23. 
(3) Under its provisions it is now 
the settled law of this state that a 
conditional sale is valid as against 
bona fide purchasers of the buyer. 
Sherer-Gillett Co. v. Long, 318 Tl. 
432, 149 NE 225 [aff 236 Il. LAN LG2ile 
Hixson v. Ward, 254 Ill. A. 505; 
Graver Bartlett Nash. Co. Vv. Krans, 
239 Ill. A. 522; Ritchey v. Southern 
Gem Coal Corp., 12 F. (2d) 605 (stat- 
ing Illinois law). 


[ec] Increase of property.—Where 
a mare with foal is conditionally sold 
the vendor’s title extends to the colt 
subsequently born, as against a bona 
fide purchaser of such colt. Ander- 
son v. Leverette, 116 Ga. 732, 42 SE 
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tice. 


he undertakes to sell.®° 


stolen goods. 


[§ 1234] b. Limitations and Exceptions to Rule— 
The rule stated in the preceding 
section is subject to important limitations pzaced on 
it by statutes requiring conditional sales contracts 
to be in writing®? executed,®? attested,** and filed 
or recorded*® in accordance with their requirements, 


(1) In General. 


1026. 


[a] 
by express 


Title in third person.—Where, 
agreement between S, 
the owner of a wagon, and R and 
H, the owner sells it, receiving in 
payment the note of R, with H as 
Security, and the title to the wagon 
is to pass to and remain in H until 
the payment of the note by R, and 
the wagon is delivered to and used 
by R, the latter has no title there- 
to until payment by him of the note; 
and until that time he cannot, by a 
sale to even a bona fide purchaser, 
divest H of the title. Hallowell v. 
Milne, 16 Kan. 65. 


fe] Mingled with other goods.— 
One who sells lumber to be manu- 
factured into shingles, retaining ti- 
tle and the right to possession un- 
til they are paid for, and whose 
agents permit the manufacturer to 
mingle the shingles with others, and 
treat them as his own, has no en- 
forceable lien upon such of them as 
are sold by the manufacturer 
purchaser for value and without no- 
tice. Foster v. Warner, 49 Mich. 641, 
14 NW 673. 

{f] Property taken in exchange.— 
Where the seller of a mule, sold con- 
ditionally, consented that the mule 
should be traded for a horse, upon 
the oral agreement that the horse 
should stand in the place of the mule 
to secure payment of the note, it was 
held that the title to the horse vested 
in the seller, in the absence of any 


act requiring registration, even as 
against a bona fide purchaser for 
value. Perry) vVe>xcoung, -105 o Ns tC. 


463, 11 SE 511. | 

{¢] Property not included in res- 
ervation.—Where a contract of sale 
provided that the title to the prop- 
erty should remain in the’seller un- 
til either the price was paid or a 
mortgage given on the property, and 
also that the seller was to furnish, 
free of cost, a certain other article, 
a bona fide purchaser of such arti- 
ele from the buyer acquired good ti- 
tle thereto as against the séller. Van 
Allen ve Smithy Wi Indy A. 103% 138 
NE 542. 


59. Oakland Sav. Bank v. Califor- 
nia Pressed Brick Co., 183 Cal. 295, 
191 P 524. 

60. Deshon v. Bigelow, 8 Gray 


(Mass.) 159; Coggill v. Hartford, etc., 
R. Co., 3 Gray (Mass.) 545. 

61. Deshon vy. Bigelow, 
(Mass.) 159. 


8 Gray 


62. See supra §§ 1180-1182. 
63. See supra §§ 1183-1187. 
64. See supra § 1186. 

65. See infra §§ 1239-1280. 


66. Automotive Collateral Co. v. 
Beckman, 152 Wash. 534, 278 P 417. 

67. See supra § 1233. 

68. Ala.—Bent v. Jerkins, 112 Ala. 
485, 20 S 655. 

Ark.—Buchanan v, Commercial Inv. 
Trust, 177 Ark. 579, 7 SW (2d) 318. 

Cal.—Pacific Finance Corp. v. Hend- 
ley, 103 Cal. A. 335, 284 P 736; Gen- 


The fact that the purchaser bought in good 
faith is immaterial; it it his duty to inquire and see 
that his vendor has a good title to the property which 
His rights have been said 
to be no greater than those of bona fide purchasers of 


to aj 
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eral Securities Corp. v. Reo Motor Car 
Co., 91 Cal. A. 16, 266 P 579; General 
Securities Corp. v. Reo Motor Car Co., 
91 Cal. A. 16, 266 P 576; State Finance 
Cot va) Isaacson, S6y Cal. Ay 113; 260) & 
580. 

Conn.—O’Loughlin y. Erwin M. Jen- 
nines Cor, 10” Wonns 365) P40 Al 75s 
[cit Cye]; New Haven Wire Co. Cas- 
6S) ote Conn. 8525) 16, An 393,713) A766; 
5 LRA 300. 

Del.—F lint Wagon Works v. Ma- 
loney, 26 Del. 137, 81 A 502. 

Fla.—Glass v. Continental Guaran- 
ty Corp., 81 Fla. 687, 88 S 876, 25 ALR 
812 [cit Cyc]; Edwards v. Baldwin 
Piano Co., 79 Fla. 1438, 83 S 915 [quot 
Cyc]. Z 

Ga.—Crenshaw v. Wilkes, 134 wa. 
684, 68 SH 498; Clarke v. McNatt, 132 
Ga. 610, 64 SE 795, 26 LRANS 585. 

Ida.—Peasley v. Noble, 17 Ida. 686, 
107 P 402, 134 AmSR 270, 27 LRANS 
216. 

Ind.—Andre v. Murray, 179 Ind. 576, 
101 NE $1, LRA1917B 667, AnnCas 
1916A 87. 

Me.—Rogers v. Whitehouse, 71 Me. 
222. 

Mass.—Spooner v. Cummings, 
Mass. 313, 23 NE 839. 

Miss.—Parry Mfg. Co. v. Lowen- 
bere. SS Miss ib3s2e- 41 JS 6655) ina re 
Agnew, 178 Fed. 478. See Harrison 
v. Broadway Motor Co., 128 Miss. 766, 
91 S 4538, 25 ALR 1148 (recognizing 
rule). 

N. J.—Finance Corp. v. Jones, 98 N. 
AIO, AWG Gy, a hSyy soaks 

N. Y.—Ludden v. Hazen, 31 Barb. 
650; Albert v. R. Lewis Steiner Mfg. 
Co., 42 Misc. 522, 86 NYS 162. 


Pa.—Hoeveler-Stutz Co. v. Bodman, 
92 Pa. Super. 433. 

R. I.—L. A. W. Acceptance Corp. v. 
Chernick, 49 R. I. 434, 143 A 783 (by 
express statutory provision). 


Tenn.—Wilder v. Wilson, 
548. 

Tex.—Lovine (Pub. Co. Vv.«dohnson, 
68 Tex. 2738, 4 SW 532. 

Vt.—Rogers' v. Whitney, 91 Vt. 79, 
99 A 419; Armington v. Houston, 38 
Vt. 448, 91 AmD 366. 

W. Va.—Dransfield v. Boone-Arm- 
strong Motor Co., 102 W. Va. 370, 135 
SE 286 (by express statutory provi- 
sion). 

Wis.—Thorne v. State Bank of Plat- 
teville, 193 Wis. 97; 243 NW 646; 
Oconto Land Co. v. Wallschlaeger, 155 
Wis. 418, 144 NW 979; Mississippi 
River Logging Co. v. Miller, 109 Wis. 
77, 85 NW 193. 

And see supra § 1226. 

Apparently contra Mishawaka 
Woolen Mfg. Co. v. Stanton, 188 Mich. 
237, 154 NW 48. 

This principle, it is said, “falls 
within a well-recognized exception to 
the general rule that no one can con- 
vey to another any better title than 


151 


16 Lea 


a 
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and the rule of course has no application where the 
seller has no title to convey.®® 

[§ 1235] (2) Sales for Resale—(a) In General. 
A further well-defined exception to the general rule 
above stated®* is that where property is sold upon 
condition that title is not to pass until payment, but 
upon the understanding express or implied that it is 
to be sold by the buyer in the ordinary course of busi- 
ness, the reservation of title is inoperative as against 
a bona fide purchaser of the property from the buyer 
and he acquires a good title;** and this rule applies 
whether the purchase price was paid in money or 


he himself has.” In re Agnew, 178 


Fed. 478, 485. 


[a] As otherwise expressed: ‘The 
effect of a conditional sale and deliyv- 
ery of the property to the vendee with 
power to sell it as the property of 
the vendor and deliver the proceeds to 
him is that upon a sale by the ven- 
dee of the property it ceases to be 
security to the vendor and the pur- 
chaser acquires a good title, and if 
the vendee does not pay to the ven- 
dor, but retains the proceeds of the 
sale and uses them, the vendee be- 
comes a debtor to the vendor therefor, 
and the latter has no priority over 
other creditors.” Peasley v. Noble, 17 
Ida. 686, 107 P 402, 404, 134 AmSR 
270, 27 LRANS 216 [quot New Haven 
Wire Co.-Cases, 57 Conn. 352, 18 A 
266, 5 LRA 300]. ‘ 


[b] Rule has been most frequent- 
ly applied (1) in cases where stocks 
of goods were sold by manufacturers 
or wholesale dealers to retail dealers 
to be resold in the usual course of 
business (Bent vy. Jerkins, 112 Ala. 
485, 20 S 655; South Bend Iron Works 
v. Reedy, 21 Del. 361, 60 A 698; Had- 
wards v. Baldwin Piano Co., 79 Fla. 
143, 83 S 915; Trousdale v. Winona 
Wagon Co., 25 Ida. 130, 187 P 3%2; 
Andre v. Murray, 179 Ind. 576, 101 NE 
81; Winchester Wagon Works, etc., 
Co. v. Carman, 109 Ind. 31, 9 NE 707, 
58 AmR 382; Columbus Buggy Co. 
v. Turley, 73 Miss. 529, 19 S 232, 55 
AmSR 550, 32 LRA 260; Fitzgerald 
Ve, Hiellery 9) Semin! AGN. ya) as Omen eoe 
as for instance, where a conditional 
sale of agricultural implements was 
made with express intent by both par- 
ties that the goods should be sold 
within a certain territory and the buy- 
er sold the, goods in his territory in 
the usual course of trade (South Bend 
Iron Works v. Reedy, 21 Del. 361, 60 
A 698) (3) or where a manufacturer 
or distributor sells an automobile to 
a dealer for the purpose of resale in 
Which event a good-faith purchaser 
from the dealer acquires an indefeasi- 
ble title (Anglo-California Trust Co. 
v. Pacific Acceptance Corp., 70 Cal. A. 
41, 232 P 489; Manufacturers’ Dis- 
count Co. v. American Security Co., 
87 Ind. A. 446, 161 NE 660;. Citizens” 
Sav., etc., Co. v. Hunt’s Garage, 128 
Miss..5385, 91S 133) (4) .orswherewas 
dealer delivered wagons to a retailer, 
not for his use, but that he might sell 
and deliver them and receive the price 
thereof, it being agreed that the title 
to the wagons should not pass to the 
first buyer until he had paid plaintiff 


therefor (Fitzgerald v. Fuller, su- 
pra). 
[c] Sale of gas fixtures.—Where 


plaintiff, in selling gas fixtures to de- 
fendant, knew that it was in the hab- 
it of Supplying such fixtures for build- 
ings, and knew that the fixtures in 
question were to be sold to owners of 
a certain building, he was estopped 
from asserting a condition of the sale 
reserving title to himself until paid. 
Albert v. R. Lewis Steiner Mfg. Co., 
42 Misc. 522, 86 NYS 162. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by a transfer of other property to or for the buyer,*® 
or although the purchaser was a creditor and took the 
property in satisfaction of his debt.*° 


Title so acquired is the titlo of original seller and 
not that of the original buyer who had none and could 
convey none except in the manner that his arrange- 
ment with the original seller permits.‘+ A purchaser 
from the conditional buyer takes title as he would 
if buying directly from the conditional seller, since 
the conditional buyer has specific authority to sell 
and convey a good title.*? The basis of the rule is 
that authorization of a sale by the buyer is incon- 
sistent with a reservation of title in the seller.** 
And the condition upon which the sale and delivery 
were made must be deemed fraudulent and void as 
against bona fide purchasers from the buyer.‘+ The 
seller is considered to have waived his right to re- 
tain title as against bona fide purchasers of the buy- 
er or to have estopped himself to claim title against 
him.*® 

Consent to resale after default. Where the con- 
ditional seller on default in payment by the buyer 
agrees with him that he might sell the property and 
thereby raise the money to pay for it provided he 
would pay a certain amount out-of money which 
he expected to receive from a certain trade about to 
be made and by reason of failure to make the trade 
he could not carry out the contract but in the mean- 


[d] Sale of standing timber.—The 
seller of standing timber under a con- 


SALES 


price and see that it is delivered by 
the agent to the original 
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time had sold to defendant who had bought without 
notice of any incumbrance on the property or of the 
agreement between his seller and the original seller, 
such conduct operated as a fraud upon defendant 
and estopped the original seller from recovering the 
property. °® 

Provision against resale. According to some de- 
cisions where the contract expressly provides against 
a resale of the property without the seller’s consent, 
a bona fide purchaser of the property from the buyer 
acquires no title against the original seller although 
the original buyer was a dealer in that kind of prop- 
erty and although this fact was known to the orig- 
inal seller;*7 but there is authority to the con- 
trary.“® 

[§ 1236] (b) Knowledge of Intent To Resell as 
Basis of Implied Consent to Resale. If an implied | 
consent of the seller to a resale is relied on to defeat 
his reservation of title, it must appear either that 
he had actual knowledge of the buyer’s intent to re- 
sell’? or that he had knowledge of such facts as 
would bind him with constructive notice of such in- 
tent.5° And the seller may assert his reserved title 
against a purchaser from the buyer in the absence of 
evidence that he knew or should have known that 
the buyer was a dealer in such property and bought 
to resell.§1| And this is especially true where the 
contract provided that in ease of resale the purchase 


with a lot of these goods on condition- 


vendor. | al sale contracts.” Trousdale v. Wi- 


tract reserving title in himself until 
payment of the purchase price, who 
contemplated at the time of the sale 
that his buyers were to manufacture 
the logs and sell the lumber there- 
from, and who so dealt and acted con- 
cerning such lumber as to lead an or- 
dinarily prudent man to believe that 
his vendees were the owners thereof 
or that they had authority to sell 
the same and give title thereto, is 
estopped to assert his reserved title 
as against purchasers from said ven- 
dees who bought and fully paid for 
the lumber without knowledge of his 
title or of any facts to put them up- 
on inquiry in reference thereto. Stub- 
bings v. Curtis, 109 Wis. 307, 85 NW 
325. To same effect Mississippi Riv- 
er Logging Co. v. Miller, 109 Wis. 77, 
85 NW 193. 


[e] Sale of single chattel.— Where 
a conditional sale is made of a chattel 
and according to a course of dealing 
between the parties in similar trans- 
actions the buyer is expected to re- 
sell the property and does resell it to 
a bona fide purchaser, the latter ac- 
quires a good title as against the orig- 
inal seller. Spooner v. Cummings, 
151 Mass. 313, 23 NE 839. 


{[f{] What is not a sale for resale. 
—Where machinery was conditional- 
ly sold, to “remain the personal prop- 
erty of the company, whatever may 
be the mode of its attachment to real- 
ty, or otherwise, until fully paid for 
in cash,” the conditonal sale contract 
did not vest the buyer expressly or 
impliedly with any power to sell or 
transfer the seller company’s title to 
a city for which the buyer had con- 
tracted to install the machinery as 
equipment of an electric power plant. 
Allis-Chalmers Mfg. Co. v. Ellensburg, 
108 Wash. 533, 185 P 811. 


{g] Duty of purchaser in respect 
of application of proceeds of sale.— 
Where the vendee of property under 
conditional sale is vested with the 
power to sell such property and de- 
liver the proceeds to the vendor, a 
purchaser in good faith is under no 
obligation to follow the purchase 


Peasley v. Noble, 17 Ida. 686, 107 P 
402, 184 AmSR 270, 27 LRANS 216. 
To same effect Clarke v. McNatt, 132 
Ga. 610, 64 SE 795, 26 LRANS 585. 


[h] What constitutes notice to 
purchaser.—That defendant knew, 
when he purchased timber from one 
who had bought from plaintiff, that 
the land which his seller had been 
logging did not belong to him would 
not charge defendant with notice that 
the seller did not pay for the timber, 
or that the sale to him by plaintiff 
was conditional, and reserved title in 
plaintiff. Oconto Land Co. v. Wall- 
schlaeger, 155 Wis. 418, 144 NW 979. 


69. Bent v. Jerkins, 112 Ala. 485, 
20 S 655. 
70. Columbus Buggy Co. v. Tur- 


ley, 73 Miss. 529, 19 S 2382, 
550, 32 LRA 260. 


55 AmSR 


71. Rogers v. Whitehouse, 71 Me. 
222. 
72. O’Loughlin v. Erwin M. Jen- 


nings Co., 107 Conn. 365, 140 A 758. 


73. Crenshaw v. Wilkes, 134 Ga. 
684, 68 SE 498; Winchester Wagon 
Works, ete, Co. vi Carman, 109 Ind: 
31, 9 NE 707, 58 AmR 382. 


74 In re Agnew, 178 Fed. 478; 
Winchester Wagon Works, etc., Co. v. 
Carman, .109 Ind. 31, 9 NE -707, 58 
AmB 382; Columbus -.Buggy Co., v. 
Turley, ‘Ue Miss, 529, 19 S 282, 55 Am 
SR 550, 32 LRA 260. 


“Courts will not place such a con- 
struction on these conditional sale 
contracts made between manufactur- 
ers or wholesale dealers and local 
retail dealers as to enable either the 
wholesaler or retailer to perpetrate 
a fraud on purchasers who deal with 
such retailers in the due and regular 
course of business. These companies 
cannot hold the title for the purpose 
of protecting themselves and at the 
same time place it in the power of 
the retailer to deal with the property 
in such a manner as to deceive a pur- 
chaser ‘and thereby cheat and defraud 
the local consumers for the purpose 
of enabling manufacturers or whole- 
sale dealers to load up the retailers 


nona Wagon Co., 25 Ida. 130, 135, 137 
12 BA 


75. See supra § 1226. 
76. Ezzard v. Frick, 76 Ga. 512. 
77. Sargent v. Metcalf, 5 Gray 


(Mass.) 306, 66 AmD 368; U. S. Motor 
Truck Co. v. Southern Securities Co., 
131 Miss. 664, 95 S 639. 


[a] Thus it has been held that 
the fact that an automobile truck sold 
under a conditional sale was placed’ 
in a stock by the buyer will not sup- 
port a verdict for a claimant, who 
bought from the original buyer, where 
the contract between the original par- 
ties stipulates that such property 
shall not be sold, used, or removed 
from a designated place without the 
written consent of the seller, and 
where there is no proof that the orig- 
inal seller so consented. U.S. Motor 
Truck Co. v. Southern Securities Co., 
131 Miss. 664, 95 S639. 


78. Finance Corp. v. Jones, 98 N. 
Te UGS. vO AAT [alti eo INee ease 
106, 116 A 277] (a clause in a condi- 
tional sales contract that the buyer 
shall not resell without the written 
consent of the seller is ineffective as 
against a purchaser for value under 
Conditional Sales Act § 9 permitting 
a conditional buyer when the seller 
“expressly or impliedly consents” 
thereto to resell and make good title 
to a purchaser for value in the ordi- 
nary course of business. It will be 
noted that this statute is nothing 
more than an affirmation of the gen- 
eral rule stated in the second para- 
graph of text in this section and for 
that reason this decision must be con- 
sidered in direct contradiction of the 
doctrine stated in the preceding para- 
graph of text). 

79. Fairbanks Co. v. Graves, 90 
Miss. 453, 43 S 675; Watts v. Ains- 
worth, 89 Miss. 40, 42 S 672, 119 Am 
SR 700. 


S02 0505 5. NMOtons yD rucksmi@owsnve 
Standard Securities Co., 131 Miss. 664, 
95 S 639; Fairbanks Co. v. Graves, 
90 Miss. 453, 43 S 675. 


81. Fairbanks Co. v. Graves, su- 
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price should instantly fall due.®? 


[§ 1237] (c) Bulk Sales.8? According to what 
is believed to be the better view, authority conferred 
on the buyer in a conditional sales contract to resell 
the goods purchased at retail in the ordinary course 
of business confers no right on him to resell the 
goods in bulk and the sub-purchaser acquires no title 
against the original seller;8* and this rule has been 
appled both in cases where the contract contains an 
express stipulation for the sale of the goods at retail 
and in the ordinary course of business only,®° and 
in cases where the contract does not in so many words 
restrict the buyer to a sale of the goods at retail, 
where it is clear from the position occupied by the 
parties and the facts and circumstances surrounding 
them at the time the original sale was made, that 
a resale at retail in the ordinary course of business 
was all that was intended.*° There are, however, de- 
cisions which recognize no distinction between sales 
at retail and sales in bulk and which hold that where 
goods are sold to a retail merchant for resale in the 
ordinary course of trade, a purchaser of the goods in 
bulk without notice of the reservation of title gets 
a good title as against the original seller.** So it 
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yn ; 
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is made to a retailer without any understanding as 
to whether the buyer should sell it at wholesale or 
retail, the power of resale not being limited by the 
contract, the sale in bulk of a part of the goods re- 
maining after sale of the balance at retail to a bona 
fide purchaser vests in him a good title as against 
the original seller.*® 

[§ 1238] 4. Purchasers at Execution or Judicial 
Sales.8° One who purchases at a judicial or execu- 
tion sale property which has been sold with a reserva- 
tion of title in the seller with actual or constructive 
notice of the terms of the sale acquires no title as 
against, the original seller,®° and, in the absence of 
statute providing otherwise, the same result is 
reached even though he had no notice of the reserva- 
tion of title.21 The rule of caveat emptor, it is said, 
applies with equal force whether the sale at which 
the purchase was made was a voluntary or a judicial © 
sale.°? 

[§ 1239] M. Filing and Recording®*—1. Neces- 
sity®4—a. As against Third Persons. In the absence 
of statute requiring it, the filing or recording of a 
conditional sales contract is not essential to its 


| validity against third persons;®° and statutes which 


has been held that where a conditional sale of goods |! provide for the filing or recording of chattel mort- 


pra. 


[a] Thus, where there was no evi- 
dence that the purchaser was a deal- 
er in engines, or bought with any in- 
tention of reselling, or that plaintiff 
had any reason to believe that the en- 
gine would be resold, the seller was 
not estopped from asserting title 
against his buyer and any person 
claiming under him. Fairbanks Co. 
v. Graves, 90 Miss. 453, 43 S 675. 


82. Watts v. Ainsworth, 89 Miss. 
40, 42 S 672, 119 AmSR 700. 


[a] Thus the seller of a mule 
ean, on default in payment of the 
price evidenced by his vendee’s note, 
maintain replevin for the animal 
against a bona fide purchaser from 
the vendee, where title was reserved 
by the terms of the note, and the 
vendee was not engaged in the busi- 
ness of selling mules, and the sell- 
er did not sell to him for resale, 
nor authorize him to resell, the note, 
on the contrary, stipulating that in 
the event of a resale the same should 
instantly become due. Watts v. 
Ainsworth, 89 Miss. 40, 42 S 672. 

83. Bulk Sales Acts generally see 
Fraudulent Conveyances §§ 881-911. 

S47 eind——Andre iv.) Murray, 9.79 
Ind. 576, 101 NE 81, LRA1917B 667, 
AnnCas1916A 87. 


Kan.—Powell v. Wallace, 
656, 25 P 42. 

Me.—Rogers v. Whitehouse, 71 Me. 
222. 

Mass.—Burbank v. Crooker, 7 Gray 
158, 66 AmD 470. 

Mich.—Pratt v. Burhans, 84 Mich. 
487, 490, 47 NW 1064, 22 AmSR 7038. 


“Those who did not purchase in 
the usual course of trade,” it is said, 
“could not rely upon the bare pos- 
session of their vendor as conclu- 
sive evidence of title.” Pratt v. Bur- 
hans, supra. 

85. Hench v. Hacock, 
444, 52 NE 85, 

86. Lett v. Bastern Moline Plow 
Co., 46 Ind. A. 56, 91 NE 978. 

87. Bass v. International Har- 
vester Co., 169 Ala. 154, 53 S 1014; 
Lawrence v. Owens, 39 Mo. A. 318. 

[a] Thus, where a wagon manu- 
facturing company sold wagons to 
a partnership to be resold in the 


44 Kan. 


21 ind. <A: 


usual course of business, and 
served the title to the wagons un- 
til the purchase price was paid, and 
while the wagons were in the pos- 
session of the mercantile company, 
the same was dissolved, and one 
of the partners succeeded to the busi- 
ness and retained the wagons, and 
subsequently a corporation was 
formed, and the partner retaining 
the business took stock in such cor- 
poration and transferred the wagons 
to the corporation in payment of 
his stock, and the corporation had 
no notice at the time of any claim 
by the manufacturing company to 
the wagons, and subsequently sold 
some of the wagons in the usual 
course of trade, the wagon manu- 
facturing company could not recov- 
er of the corporation in trover for 
the wagons sold. Bass v. Interna- 
tional Harvester Co., 169 Ala. 154, 
53 S 1014. 


88. Wilder v. Wilson, 16 Lea 
(Tenn.) 548.- See Poorman v. Wit- 
man, 49 Kan. 697, 31 P 370 (where 
goods are sold to a merchant under 
an agreement that the title shall 
remain in the seller until payment 
in full and that the seller shall have 
the right at any time he may deem 
himself insecure to retake possession 
of such part of the goods as may 
be left in stock, -the buyer is not 
restricted to resales by retail and 
a purchaser of the goods sold from 
a mortgagee thereof for a bona fide 


re- 


indebtedness from the buyer under 
the contract acquires good title 
against the original seller). 

89. Right to benefit of registra- 
tion statutes see infra § 1247. 

90. St. Marys Mach. Co. vy. Iola 
MA “6tci COL ob wales 464.) bb bis Ie 
10775 Cottrell, va. Carter: 173, Mass: 


5S; Ou NL Go or 


Blanchard v. Child, 
7 Gray (Mass.) 


155; Lyle Culvert, 


ete., HDquip.’ Co. vs. J.. KF. Anderson 
Lumber Co., 46 S. D. 366, 193 NW 
58. 

[a] Rule applied.—A _ sheriff, in 


levying execution upon chattels spe- 
cifically designated by the creditor 
as the property of the debtor, acts 
as agent of the creditor, so that 
his knowledge that the goods were 
held by the debtor under a, condi- 
tional sales contract is imputable to 
the creditor, and the conditional sell- 


er can recover the goods from the 
creditor after the latter purchased 
them at execution sale under Con- 
ditional Sales Act § 5, making a 
conditional sale contract void as to 
a purchaser without notice unless the 
contract be filed within ten days aft- 
er making sale. Lyle Culvert, ete., 
Equip. Co. v. J. F. Anderson Lum- 
ber Co., 46 S. D. 366, 193 NW 58. 


91. F. A. Ames Co. v. Slocomb 
Mercantile Co., 166 Ala. 99, 51 S 
994; Piedmont Land, ete, Co. ve 
a fag ee Motor Co., (Ala.) 


“The vendee in the conditional sale 
cannot confer upon’ another more 
than his own conditional title to the 
property. The maxim ‘caveat 
emptor’ applies to any one acquir- 
ing the property from him.” Pied- 
mont Land, ete., Co. v. Thomson- 
ousen Motor Co., (Ala.) 12 S 768, 


92. F. A. Ames Co. v. Slocomb 
Ar teaueue Co.}) 166% Ala 99, V51eS 


, Covent emptor generally see supra 
_ 93. Of assignment of contract see 
infra § 1432. 
94. To 
claims of: 
Assignee for benefit of creditors see 
Assignment for Benefit of Credi- 


tors § 258. 
Van one see Landlord and Tenant § 


give precedence over 


Trustee in bankruptcy see Bankrupt- 
cy § 214. 


95. U. S.—Bryant v. Swofford 
Bros. Dry Goods Co., 214 U. S. 279, 
29" 'SCts Cilla wos ay vedo W907 san dieane 
Bowman, 28 F. (2d) 620 [aff 36 F. 
(2d) 721]; In re Seward Dredging 
Co., 242 Med. 225, 155 CCA 65 [cer- 
tiorari den sub nom. Sands v. Esta- 
brook, 245 U. S. 651 mem, 38 Sct 
11 mem, 62 L. ed. 531 mem]. 


Ark.—Meyer v. Equitable Credit 
Co., 174 Ark. 575, 297 SW 846. 


Md.—Dinsmore v. Maag-Wahmann 
Co., 122 Mid. 177, 89 A 399, AnnCas 
1916A 1270. 


Mich.—Contractors’ Equipment Co. 
v. Reasner, 242 Mich. 589, 219 NW 
713; Mishawaka Woolen Mfg. Co. v. 
Stanton, 188 Mich. 237, 154 NW 48. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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gages, deeds of trust, and bills of sale,°* are very gen- 
erally construed as not requiring the filing or record- 
ing of conditional sales contracts,?’ unless there is 
an express legislative declaration that: such statutes 
But in most jurisdictions, statutes 
have been enacted which make it necessary to file 
or record conditional sales to render them effective 
as against third persons generally, or such classes of 
third persons as are therein designated,®® or which 
require filing or recording in the case of certain 
The necessity of complying 
with the statutes cannot be avoided by ealling the 
contract a lease and the purchase price rent? as the 
court will look to the real transaction between the 
parties notwithstanding the terms of any written 
Nor can the effect of these statutes be 
avoided by attaching to the property a notice stat- 


shall so apply.®§ 


kinds of property sold.? 


instrument.? 


Miss.—Mitchell v. Williams, 155 
Miss, 343, 124° S.430t- Journey vs 
Priestly, 70 Miss. 584, 12 S 799. 


N. C.—Brown Carriage Co. v. Dowd, 
Tb be IN C5307. T1 SH. 120i. 

Or.—Maxson Vv. Ashland Iron 
Works, 85 Or. 345, 166 P 37, 167 P 271. 

R. I.—Robert W. Powers, Inc _v. 
Packard, 149 A 611; Lennon v. L. A. 
W. Acceptance Corp., 48 R. I. 363, 138 
A 215; Millard v. Hall, 135 -A 855; 
Arnold vy. Chandler Motors, 45 R. I. 
469, 123 A 85. 


And see cases cited supra §§ 1230, 
1233, 1238. 


[a] In Maine (i) under a former 
statute providing that no agreement 
that personal property bargained and 
delivered to another “for which a note 
is given’’ shall remain the property 
of the payee until the note is paid, 
is valid, unless recorded like mort- 
gages of personal property, it was not 
necessary to record a conditional sales 
contract where no note was given for 
the purchase price. Campbell v. Ath- 
erton, 92 Me. 66, 42 A 232; Hopkins v. 
Maxwell, 91 Me. 247, 39 A 573; Mor- 
ris v. Lynde, 73 Me. 88. (2) But 
where the instrument by which the 
conditional sale was made amounted 
to or contained a note, it was neces- 
sary to record it. Hill v. Nutter, 82 
Me. 199, 19 A 170; Cunningham v. 
Trevitt, 82 Me. 145,19 A110. (3) Un- 
der the present statute which provides 
that no agreement that personal prop- 
erty bargained anid delivered to an- 
other shall remain the property of the 
seller till paid for is valid except as 
between the original parties thereto 
unless recorded, a conditional sales 
contract must be recorded although 
no note was given for the purchase 
money. Hopkins v. Maxwell, supra. 

96. See supra § 590. 

97. U. S—Southern Hardware, etc., 
@o. v. Clark, 201 Wed: 1,119 ‘CCA’ 339. 
The Marina, 19 Fed.’ 760; Rogers’ 
Locomotive Works v. Lewis, 20 F. 
Cas. No. 12,024, 4 Dill. 158. 

Ark.—Meyer v. Equitable Credit 
Go. 1742 Ark, 575, 297. Sw 846. See 
Bryant Vv. Swofford Bros. Dry Goods 
WoyesL4, Ur Sa 209,129. SCt 614-53. Lu. 
ed. "997 (stating Arkansas law). 

Fla.—Campbell Printing Press, etc., 
Co. v. Walker, 22 Fla. 412, 1S 59. 

Tll.— Gilbert v. National Cash Reg- 
ister Co., 176 Ill. 288, 52 NE 22. 

Md.—Praeger v. Emerson-Branting- 
ham Impl. Co., 122 Md. 308, 89 A) 501; 
Dinsmore v. Maag-Wahmann Co., 122 
Md. 177, 89 A 399, AnnCas1916A 1270. 

Mich.—Contractors’ Equipment Co. 
v. Reasner, 242 Mich. 589, 219 NW 


mise 

N. M.—Maxwell v. Tufts, 8 N. M. 
396, 45 P 979, 38 LRA 854. 

R. I.—Millard v. Hall, 135 A 855; 
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‘Arnold v. Chandler Motors, 45 R. I. 


469, 123 A 85. 


Tex.—Mansur, etc., Impl. Co. v. 
Tie Clair Co, (Civ. A.) 45 SW 

Va.—McComb vy. Donalds, 82 Va. 
903; 5) SH) 558: 


Wyo.—Warner v. Roth, 2 Wyo. 63. 


98. E. I. Dupont de Nemours Pow- 
der Co. v. Jones, 200 Fed. 638; In re 
Atlanta News Pub. Co., 160 Fed. 519; 
In re Wilcox, ete., Co., 70 Conn. 220, 
39 A 163; Bond v. Brewer, 96 Ga. 443, 
23 SE 421; Rhode Island Locomotive 
Works v. Empire Lumber Co., 91 Ga. 
639,-17 SE 1012; Welch v. National 
fe Register Co., 44 SW 124, 19 KyL 

4, 


[a] In Kentucky the contract be- 
ing considered as a mortgage (supra 
§ 1176) and must be recorded as such, 
to affect an innocent purchaser of the 
property. Welch v. National Cash- 
Register Co., 44 SW 124, 19 KyL 1664. 


99. See statutory provisions. 


[a] As in Georgia see In re Rose, 
206 Fed. 991 (stating Georgia law). 


[b] As in North Carolina see Sal- 
assa v. Western Carolina Title, etc., 
Co., 196 N. C. 501, 146 SE 83. 


[ec] As in Ohio see In re Bettman- 
Johnson Co., 250 Fed. 657, 163 CCA 3 
(stating Ohio law). 


[dJ] As in Oklahoma see Intertype 
Corp. v. Strosnider, 88 Okl. 68, 211 P 
1022. 

[e] As in South Carolina see Ruff 
Vv. Columbial hh, Gas, ete; Col; 109. Ss. 
Cy 32, 96° SH 183: 


[f] As in Vermont see Phelps v. 
Bemis, 51 Vt. 487. 


[¢] As in Washington see Auto- 
motive Collateral Co. v. Beckman, 152 
Wash. 534, 278 P 417. 


{h] As in West Virginia see rvs 
v. Smith, 48 W. Va. 550, 37 SE 632. 
See Citizens’ Coal; sete; “Co. Vv.. .Cus- 
tard, 244 Fed. 425, 157 CCA 51 (stat- 
jng West Virginia.law). 


[i] As in Ontario see Sloan v. Ot- 
tawa Car Mfg. Co., Ltd., 50 Ont. L. 
235, 64 DomLR 333. 


{j] As in Saskatchewan see Willie 
v. Delisle, 8 Sask. L. ‘12; Taeger v. 
Rowe, 2 Sask. L. 159, 10 WestLR 674. 


{k] Excepting designated counties 
from operation of statute.—In Ala- 
bama (1) the statute requiring con- 
ditional sales contracts to be record- 
ed excepts from itS operation the 
counties of Jefferson (Higdon v. Gar- 
rett, 163 Ala. 285, 50 S 323; Good- 
game v. Sanders, 140 Ala. 247, 37 S 
200) (2) and Montgomery (Bronson 
v. Russell, 142 Ala. 360, 37 S 672). 


[1] Effect of repealing act.—L. 
(1893) p 56 c 36 § 1, requiring con- 
ditional sales to be recorded, was 
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ing that it is the property of the seller,* especially 
where the notice attached to the property does not 
even state the true relation of the parties,® nor by 
the giving by the buyer of a car to his vendee of li- 
cense number plates and a certificate of registvation 
in the original seller’s name.® 
quires recording, mere filing of the contract is in- 
sufficient to protect the seller against third persons 
designated by the statute.’ 

Refiling on acceptance of renewal notes. 
a contract has been properly filed, the subsequent 
acceptance by the seller of renewal notes does not 
make a refiling of the contract necessary, in the ab- 
sence of any statutory requirement to that effect.® 


[§ 1240] b. As between Parties to Contract.® It 
is very generally held that the statutes requiring con- 
ditional sales contracts to be recorded do not make 


So, if the statute re- 


Where 


reénacted by Rev. Civ. Code § 1315, 
to take effect July 1, 1903. MAfter- 
ward the act of Febr. 25, 1903, was 
passed, repealing the statute of 1893, 
and providing that the repealing act 
should be in force from anid after July 
1, 1908. The operation of the act of 
1893. was not interrupted by the re- 
pealing act. Pringle v. Canfield, 19 S. 
D. 506, 104 NW 223. 

1. See statutory provisions. 

{a] Property becoming fixture.— 
Meier, etc., Co. v. Sabin, 214 Fed. 231, 
130 CCA 605 (stating Oregon law); 
Maxson v. Ashland Iron Works, 85 
Or. 345 7166 Po Sia don eke lds 


[b] Property sold for resale.— 
Mich. L. (1915) No. 64. 


{c] Railroad equipment.—Hogan > 
v. Detroit United R. Co., 140 Mich. 
101, 103 NW 543. 


2. Corbett v. Riddle, 209 Fed. 811, 
126 CCA 535; Rapoport v. Rapoport 
ne ee Co.; VOCNS ds ids, ba Garo As 


3. Rapoport v. Rapoport Express 
Co., supra. 


4 Potter Mfs:. 'Co..v. Arthur, 9220 
Fed. 848, 136 CCA 589, AnnCas1916A 
1268; Cincinnati Equipment Co. v. Deg- 
nan, 184 Fed. 834, 107 CCA 158 [cer- 
tiorari den 220 U. S. 623 mem, 31 SCt 
724 mem, 55 L. ed. 614 mem]; New 
England Auto Inv. Co. v. St. Ger- 
maine, 45 R. IT. 225, 121 A’ 398. 


5. Cincinnati Equipment Co. v. 
Degnan, 184 Fed. 834, 107 CCA 158: 
[certiorari den 220 U. S. 623 mem, 31 
SCt 724 mem, 55 L. ed. 614 mem]. 


6 Davenport v. Pierce, 194 Iowa 
1152, 199 NW 942 (constructive no- 
tice of conditional sales and reserva- 
tions of title is the creature of stat- 
ute [Code § 2905] and it must be im- 
parted by written instrument, duly 
acknowledged, admissible to record, 
and actually recorded). 


7. Battle v. De Loach, 18 Ga. <A. 
526, 89 SE 1050. 


8. Arthur v. Parsons, 224 Fed. 4%, 
139 CCA 511 (in the absence of such 
provision we cannot believe that it 
was the intention of the Legislature 
to accomplish a result so inequitable 
as the loss of the vendor’s lien or 
title through the mere renewal [in 
accordance with what the Legislature 
must have known was not uncommon 
practice] of unpaid promissory notes 
given for purchase price. Uad the 
Legislature intended such result, the 
natural evidence of such intention 
would be the requiring of record of 
a new notice of every change in the 
amount or form of indebtedness sub- 
sequent to the original filing of the 
contract). 


9. As against buyer’s trustee in 
bankruptcy see Bankruptcy § 214. 
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registration necessary to the validity of the transac- 
tion as between the seller and the buyer,!® and some 
registration statutes expressly so provide.!? 
has been held that a statute requiring the registra- 
tion to be renewed at intervals mentioned if it was 
desired by the seller to continue under the protec- 
tion of the statute, is not to be construed so as to 
nullify or cancel the contract as between the par- 
ties thereto if a renewal be not filed.?? 


[§ 1241] 2. Purpose of Statutes. 


ing the filing or recording of such contracts are gen- 
erally declared to be designed to protect third per- 
sons, or suéh classes of third persons as are therein 


10. U. S.—yYork Mfg. Co. v. Cas- 
sell, 201 U. S. 344, 26 SCt 481, 50 L. 
ed. 782; In re Bettman-Johnson Co., 
250 Fed. 657, 168 CCA 8; Nauman 
Co. v. Bradshaw, 193 Fed. 350, 113 
CCA 274; In re Bement, 172 Fed. 98, 
26°CCA 412; In re Braselton, 169 Fed. 
960; Corbitt Buggy Co. v. Ricaud, 169 
Fed. 935, 95 CCA 279; Walter A. Wood 
Co. v. Hubanks, 169 Fed. 929, 95 CCA 
278; In re Atlanta News Pub. Co., 160 
Fed. 519; Mishawaka Woolen Mfg. Co. 


v. Smith, 158 Fed. 885; Dunlop v. 
Mercer, 156 Fed. 545, 86 CCA 4385; 
Braddock Brewing Co. v. Pfaudler 


Vacuum Fermentation Co., 106 Fed. 


604, 455CCA 491. 


Ala.—Lynn v. Broyles Furniture 
Co., 3 Ala. A. 634, °57 S 122. 


Ark.—Publiec Parks Amusement Co. 
v. Embree-McLean Carriage Co., 
Ark. 29, 40 SW 582. 

Conn. 

102 Conn. 390, 128 A 514. 

D. C.—Baum.v. Wm. Knabe, etc., 
Mfg. Co., 33 App. 237. _ 

Fla—EHdwards v. Baldwin Piano 
Conn 9 Milas 143,083) S915: 

Ga.—Armington v. State, 24 Ga. A. 
75, 100 SE 15; Bacon v. Hanesley, 
19 Ga. A. 69, 90 SE 1033; Tremere v. 
Barfield, 12 Ga. A. 774, 78 SE 729; 
American Book Co. v. Brunswick Co., 
12 Ga. A. 259, 77 SE 104. 


Ida.—Van Ausdle Hoffman Piano 
Coty. Jain, 39 Iday 563,.228 P 342. 


Iowa.—Ohio Sav. Bank, etc., Co. 
v. Schneider, 202 Iowa 938, 211 NW 


248; American Laundry Mach. Co. 
v. Everybody’s: Laundry, 185 Iowa 
760, 171 NW 161; Hooven, Owens, 


Rentschler Co. v. Atlantic City, 
Iowa 380, 144 NW 635; Zacharia v. 
Cohen, 140 Iowa 682, 119 NW 136. 


Md.—Meyer Motor Car Co. v. Cum- 
berland First Nat. Bank, 154 Ma. 
77, 140 A 34; Roberts v. Robinson, 
141 Md. 37, 118 A 198; Winton Co. 
v. Meister, 133 Md. 318, 105 A 301. 


Minn.—Iowa Guarantee Mortgage 
Corp. v. Kingery, 181 Minn. 477, 233 
NW 18. 

Mo.—Oester v. Sitlington, 115 Mo. 
247, 21 Sw . 820; American Clay 
Mach. Co. v. Sedalia Brick, ete., Co., 
174 Mo. A. 485, 160 SW 902; Peters 
v. Featherstun, 61 Mo. A. 466; Tufts 
v. Thompson, 22 Mo. A. 564. 


Mont.—Doering v. Selby, 75 
416, 244 P 485. 


Nebr.—First Nat. Bank v. Newton, 


Mont. 


929 NW 334; Omaha El. Co. v. Chi- 
cago, ete., R. Co., 104 Nebr. 566, 178 
NW 211. 

N. H.—Mercier v. Nashua Buick 
Co., 146 A 165; Sinclair v. Wheeler, 
69 N. H. 538, 45 A 1085; Baker v. 
Tolles, 68 N. iH. 3, OS GAY basal 

J.—Depew v. Depew, 98 N. J. 


Ba 4er. 131 “A. 76. 
N. Y.—Creamery Package 
Gor wee sblorcon;, 7178) App: s Dive 

165 NYS 257. 
N. C.—Pick v. 


Mfg. 
467, 


Morehead Bluffs 


- 


163. 
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And it 


its burdens.?° 
Statutes requir- 


Ne CF AO y 147 SSB 
819; General Motors Acceptance 
Corp. v. Mayberry, 195 N. C. 508, 
142° SH 767; Standard’ Dry Kiln Co: 
Nie Hllington, 72 INS Ge) 4879-90 Sr 
564; Thomas v. Cooksey, 130 N. C. 
148, 41 SE 2; Kornegay v. Kornegay, 


Hotel iGo; 197 


LOSS NY, CLASS els SHAMS BULtSaV. 
Screws, 95 N. C. 215. 
Oh.—Baum v. Harrison, 9 OhNP 


NS 257. 


Oki.—C. Cretors Co. 
106 Okl. 260, 234 P 189. 


Pa.—Riccardi Motor 
Weinstein, 98 Pa. Super. 
vy. One Bord Truck, 8 Pa. 
Co. 491. 

Tex.—Southwestern Public Serv. 
Co. v. Smith, (Civ. 7A.)i 31. Siw. “(@d) 
472; Hall v. Keating Implement, etc., 
Co5083) Dex. (Give! Asw5263977 (SW Looe 
Parlin, SUC, COME. Harrell, 8 Tex. 
Civ. A. 368, 27 SW 1084. Contra In 
re Raney, 202 Fed. 1003 (assuming 
to state Texas law). 


UE Ur apes ays v. Guthrie, 145 Va. 


Wash.—Bornstein v. 
Wash. 314, 220 P 801; Malmo v. 
Shubart, 79 Wash. 534, 140 P 569, 
LRAI917C 440; Wittler-Corbin Mach. 
Col sven Vla ruin MA Wiaislin cis Onan 
629; Van Ausdle Hoffman Piano Co. 
v. Jain, 39 Ida. 563, 228 P 342 (stat- 
ing Washington law). 

W. Va—Auto Sales Co. 
91 W. Va. 493, 113 SE 758. 


Wis.—Wolf v. Kutch, 147 Wis. 209, 
132 NW 981. 

Alta.—In re Richard Bros. Co., 
Ltd., 11 Alta. L. 495; Re Red Deer 
Milling; <ete!,) Coz, 1 Alta... 923%. 


“As between the vendor and vendee 
and their personal representatives, 
the sale remains as it was made, a 
conditional one. They, as between 
themselves, take alike the benefits 
and the burdens of the contract.” 
In. re’ “Wilcox; “ete. (Ca, TO Conn: 
2120, °230, 39 A 163. 

[a] “Registration laws have noth- 
ing whatever to do with the legality 
of a sale or conveyance as between 
the parties. As between them in- 
struments conveying title to prop- 


v. MeMillan, 


Carr nGwnve 
4i'3)- Com 
Dist. & 


Allen, 127 


Vi OSE, 


erty are valid, whether they are 
recorded or not.’”’ Lynn v. Broyles 
Furniture Co., 3 Ala. A. 634, 638, 57 


S 122. 

[b] Thus, where a silo was sold 
under a contract providing that ti- 
tle sMould be retained in the sell- 
er until full payment had been: made, 
the failure to file Such contract did 
not affect the validity of the sell- 

s title as between himself and the 
purchaser. Creamery Package Mfg. 
Co. v. Horton, 178 App. Div. 467, 165 
NYS) 25%; 

[ce] Guarantor of performance of 
conditions of a conditional sale on 
the part of the buyer has been held 
not to be within the protection of 
Rev. St. (1899) § 3412, relating to 
the execution, acknowledgment, and 
record of conditional sales. Vette v. 
J: -S»-Merrell Drug <Co., 37 Mo; vA. 


a 
when 
pf 


[§§ 1240-1241 


designated, as might subsequently deal with the prop- 
erty sold in reliance on the possession of the buyer, 
without notice that it had not been paid for, or that 
other conditions precedent to the vesting of title in 
the buyer had not been performed?* and as to them 
to render such conditions void in ease the statutory 
requirements are not complied witht? and to give 
them the benefit of the conditional contract without 
This, it has been said, 1s in accordance 
with the well known American theory and purpose 
of recording claim to title.1® 
viewing the question from a different angle have 
declared that the object of these statutes is to pro- 


However, some courts 


229. 117 SW 666. 

[d] Receiver of buyer.—(1) Un- 
der statutes providing that condition- 
al contracts of sale shall be ac- 
knowledged ,and recorded, within a 
reasonable time in the general clerk’s 
office otherwise the sales shall be 
held absolute except between the 
vendor and vendee or their personal, 
representatives, the receiver of a 
conditional vendee is not its per- 
sonal representative so as to make 
the conditions binding on him where 
the statute is not complied with. 
American Clay Mach. Co. v. New 
England Brick Co., 87 Conn. 369, 87 
In re Wilcox, ete., Co., 70 
Conn1220.539 A 1.63. (2) But un- 

> a statute providing that con- 
ditional sales: are void as against 
judgment creditors and subsequent 
purchasers and mortgagees in good 
faith, unless the conditions of the 
sale Shall be expressed in a writ- 
ing which has been recorded, a re- 
ceiver of an insolvent cannot, as 
such, in the absence of judgment 
ereditors of the insolvent, attack a 
conditional sale to the insolvent, al- 
though the conditions were not ex- 
pressed in writing and _ recorded. 
Falaenau v. Reliance Steel Foundry 


Co.; 74 N. J. Bq: 325, 69 A.1098. 
11. See statutory provisions. 
[a] As in Maine see Maine Ac- 


ceptance Corp. v. Sheehan, 129 Me. 
485, 149 A 833; Arthur E. Guth Piano 
7, v. Adams, 114 Me. 390, 96 A 


In re Richard Bros. Co., Ltd., 
485. 


11 Was L. 


13. U. S.—General Motors Accept- 
ance “Corp..v.. U.S. 28 EF. 7(20)) 7905 


Alabama Cable Co. v. Stewart, 191 
Hed.-699, 112 CCA. 2:89. 
Conn.—In re Wilcox, ete, Co., 70 


Conn. 220, 39 A 1638. 


Ga.—McNatt y. Clarke, 143 Ga. 159, 
84 SE 447, 


Md.—Charles M. Stieff, Inc. v. Wil- 
son, 151 Md. 597, 135 A 407. 


Nebr.—First Nat. Bank of Alliance 
v. Newton, 229 NW 334. 


N. J.—Morey v. Schaad, 98 N. J. L. 
799, 121 A 622) ~ 


Oh.—Remington vy. Central Press 


Assoc. Cot, 13 Ohe Cir.) Cts 542 .7On- 
Cir. Dec. 540. 
S. C.—Carroll v. Cash Mills, 125 S. 


C. 332, 118 SE 290. 


Wash.—Grunbaum Bros. Furniture 
Co. v. Humphrey Inv. -Corp.; 144 
Wash. 620, 258 P 517; Jennings v. 
Schwartz, 82 Wash. 209, 144 P 39, 86 
Wash. 202, 149 P 947; Wisenberg v. 
Nichols, 32 Wash. 70, 60° RP L24) 79 
AmSR 917. 

W. Va.—Auto Sales Co. v. Yost, 91 
W. Va. 498, 113 SE 758. 


14. La Rue vy. Loveman, 220 Ala. 
677, 127 S 248. 

15. In re’ Wilcox, «'ete.;. Co.57 970 
Conn. 220,230), 39 A 163: 

16. Charles M. Stieff, Inc. v. Wil- 


son, 151 Md. 597, 1385 A 407. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1241-1243] 


vide a means by which the owner of the property who 
has sold and delivered it under a conditional sales 
contract or his assignee may protect his property 
from the claim of third persons acquiring rights in 
the property from the person in possession.2? 


[§ 1242] 3. Validity, Construction, and Operation 
of Statutes. The constitutionality of statutes requir- 
ing the filing or registration of such contracts in or- 
der to give them validity as against third persons has 
very generally been upheld.t® Nevertheless, these 
statutes are subject to strict construction and should 
not be carried beyond the clear import of the lan- 
guage employed,'® because they restrict the rights 
of property by regulating its use? and are in dero- 
gation of the common law in relation to conditional 
sales contracts,*? which as already shown upholds the 

validity of these contracts not only as between the 
parties** but as to third persons.?2 And in accord- 
ance with elementary principles elsewhere consid- 
ered** the statutes apply only to conditional sales 
made subsequently to their passage.2° And it has 
been held that a contract, wherein title is retained in 
the seller, executed in Indian Territory prior to state- 
hood, and sought to be enforced in the courts of the 
state, being enforceable in the Indian Territory with- 


SALES : 
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out filing or recording, is enforceable in the state, 
notwithstanding the registration laws of the terri- 
tory of Oklahoma are put in force by Schedule to 
Constitution § 2, since § 1 of the Schedule of the 
Constitution provides that no existing rights, actions, 
contract, or claims shall be affected by a change in 
the form of government, but all shall continue as if 
no change in the form of government had taken 
place.?° 

[§ 1243] 4. To What Contracts Statutes Applica- 
ble.?" Statutes which require conditional sales con- 
tracts to be filed or recorded apply only to such con- 
tracts of sale as fall strictly within the definition of 
conditional sales heretofore given.?* The statutes 
do not apply to sales of goods conditioned for the 
payment of cash on delivery,” or to be paid for when 
installed,*° or to contracts for consignment of goods 
for sale,?1 to executory conditional sales contracts®? 
or to rent contracts containing provisions by which 
the tenant transfers the title to the crops to the land- 
lord as security.** If, however, the sale is in fact a 
conditional sale, the ‘statutes apply although it is 
called a contract of leasing or hiring or by some oth- 
er name.** And the statutes apply to conditional 


Cc. I. T. Corp. v. Winslow First 
Nat. Bank, sé_ Ariz, “483, 266 P'6; 
Allis- Chalmers Conve Atlantic, 164 
Iowa 8, 16, 144 NW 346, 52 LRANS 
561, AnnCas1916D $10. 

“Based upon the theory that it can- 
not know who might acquire rights 
or title from the person in posses- 
sion, and as a measure of safety to 
the seller, and also as a bar against 
possible fraud, whoever may partici- 
pate in it, such general protective 
provision is made.” Allis-Chalmers 
Co. v. Atlantic, supra. 

1Sc> In ve. Haber, “415 Eda)? 726; 
Otto Gas-Engine Works v. Hare, 64 
Kan. 78, 67 P 444; Weil v. State, 46 
Oh. St. 450, 21 NE 643; Pringle ‘v. 
Canfield, 19 S. D. 506, 104 NW 223. 


19. U.S:—Quinn v. Bancroft-Jones 
Corp., 18 F. (2d) 727;. In re Burke, 
168 Fed. 994. 


Ala.—Tallassee Motor Co. v. Gilli- 
land, 22 Ala. A. 21,-112 S 758 [certio- 
rari. den 216 Ala. 257, 112.S 759]. 


D. C.—Gill v. Kahl-Holt Co., 47 App. 
53. 


N. J.—Wooley vy. Geneva Wagon 
Works, 59 N. J. L. 278, 35 A 789. 


Okl1.—C. Cretors Co. v. McMillan, 
106 Okl. 260, 234 P 189; Welty v. U.S. 
TAVOK 7 Took. 121; 

[a] Thus it has been held that a 
statute declaring unrecorded condi- 
tional contracts of sale “absolutely 
void as against subsequent purchas- 
ers and mortgagees in good faith” 
cannot be extended to include credi- 
tors within its protection. Wooley v. 
Geneva Wagon Co., 59 N. J. L. 278, 35 
A 789. (2) One having a lien for re- 
pairs on property sold conditionally 
is not protected by a statute requir- 
ing the recording of conditional sales 
contracts to give them validity as 
against a purchaser for a .valuable 
consideration, a mortgagee landlord 
with,a lien or a judgment creditor 
without notice. Tallassee Motor Co. 
v. Gilliland, 22 Ala. A. 21, 112 S 758 
[certiorari den 216 Ala. 257, 112 S 
LiSOne ; 


[b] Vermont statute of 1872, pro- 
viding that ‘no lien reserved on per- 
sonal property sold conditionally and 
passing into the hands of the condi- 
tional purchaser shall be valid against 
attaching ‘creditors or purchasers 
without notice,” should be read as 
though there were a comma after 


“purchasers,” such comma having 
been inserted in the original act, al- 
though not in the printed copy. Mc- 
Phail v. Gerry, 55 Vt. 174. 


20. Gill v. Kahl-Holt Co., 47 App. 
CDEC s) Os. 


21. Quinn v. Bancroft-Jones Corp., 
18 Wo (da) 72%; .C) Cretors: Co. ve: Mic- 
Millian, 106 Okl. 260, 234 P 189; Welty 
VouU Sis LA Olly 37.0406 abe 1 

22. See supra § 1240. 

23. See supra § 1239. 

24. See Statutes [36 Cyc 1205]. 

25. Bowen v. Frick, 75 Ga. 786; 
Moseley v. Shattuck, 43 Iowa 540; 
Knoulton v. Redenbaugh, 40 Iowa 
114; Blunk v. Kelley, 9 Nebr. 441, 4 
NW bi “Perry iver Youns7 LOS aN o 
463, 11 SE 511; Harrell v. Goodwin, 
102 Ne CG. +330; 8 SH) 925. 


26. Hoshaw v. Lines, 30 Okl. 67, 
118 P 583. 
27. Instruments entitled to record 


see infra § 1272. 

28. Conn.—Harris v. Coe, 71 Conn. 
157, 165, 417A. 5525 (in're Wileox;, .etc., 
Co.,. 70 Conn. 22:0; 39 A- 163. 


Ga.—Savannah Cotton-Press Assoc. 
v. MacIntyre, 92 Ga. 166, 17 SE 1023; 
De Laigle v. Shuptrine, 28 Ga. A. 380, 
110 SE 920. 

Mass.—Plymouth Stove Fdy. Co. v. 
Fee, 182 Mass. 31, 64 NE 419. 

N. J.—Hirsch v. C. W.. Leatherbee 
Lumber Co., 69 N. J. L. 509, 55 A 645. 

Va.— William R. Trigg Co. v.-Bucy- 
rus Co., 104 Va. 79, 51 SE 174. 


Wash.—Peterson v. Woolery, 9 
Wash. 390, 37 P 416. 


Wis.—Owen v. Long, 97 Wis. 78, 72 
NW 364. 


And see supra § 1168 et seq. 


[a] Rule applied.—(1) A contract 
by the United States with a ship- 
building company whereby all parts 
of machinery paid for by the United 
States under a Specified system of 
partial payments became thereby the 
sole property of the United States is 
not a contract of conditional sale, re- 
quired to be recorded by Code (1904) 
§ 2462 p 1219. No title is reserved 
in such contracts, and there is no el- 
ement of a conditional sale about the 
transaction. William R. Trigg Co. v. 
Bucyrus Co., 104 Va. 79, 51 SE 174. 
(2) The delivery of shingle bolts to 


a shingle manufacturer under a con- 
tract providing that title to the bolts 
was not to pass, and that payment 
therefor was to be at a certain rate 
for shingles manufactured therefrom, 
does not constitute such a condition- 
al sale of the shingle bolts as to re-’ 
quire a record thereof to be made un- 
der the provisions of L. (1893) p 253, 
in order to prevent the sale being 
treated absolute as to creditors. Pe- 
terson v. Woolery, 9 Wash. 390, 37 P 
416 (two judges dissenting). 

[b] Exchange of property.—Gen. 
St. (1878) ec 39 § 15, requiring a con- 
ditional contract of sale, or, if oral, 
a memorandum thereof, to be filed, 
as against creditors and bona fide pur- 
chasers and mortgagees, applies to an 
exchange of horses, in which one par- 
ty reserves the right to return the 
one delivered to him and retake his 
own, if the former should prove to 
have a certain disease. Kinney v. 
Cay, 39 Minn. 210, 39 NW 140. 


29. Pridmore v. Puffer Mfg. Co., 
163 Fed. 496, 90 CCA 42; Savannah 
Cotton-Press Assoc. v. MacIntyre, 92 
Gace, it SH 102385 (Hirsch ve Criws 
Leatherbee Lumber Co., 69 N. J. L. 
509, 55 A 645 (applying the Georgia 
statute). 

30. Pridmore v. Puffer Mfg. Co., 
163 Fed. 496, 90 CCA 42. 


31. Harris v. Coe, 71 Conn. 157, 41 
A 552; Richardson Mfg. Co. v. Brooks, 
95 Me. 146, 49 A 672; Thomas v. Par- 
sons, 87, Me. 208, 32 A 876; Peet v. 
Spencer, 90 Mo. 384, 2 SW 434; Hilers 
Music House v. Fairbanks, 80 Wash. 
379, 141 P 886. 


32. Owen v. Long, 97 Wis. 78, 72 
NW 364. 


[a] Thus, where a person sold to 
defendant personal property that he 
had surreptitiously taken possession 
of from plaintiff under a contract of 
eonditional sale that had been exe- 
cuted, but not delivered, plaintiff may 
recover the same, although the con- 
tract was not filed under Wis. Rev. St. 
§ 2317, requiring contracts of condi- 
tional sale to be filed to preserve the 
seller’s title against subsequent pur- 
chasers, as said section applies te 
completed contracts only. Owen y. 
Long, 97 Wis. 78, 72 NW 364. 


33. De Laigle v. Shuptrine, 28 Ga. 
A. 380, 110 SE 920. 


34. Peet v. Spencer, 90 Mo. 384, 2 
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sales of goods sold for the purpose of resale*® or con- 
sumption®® as well as to the sale of goods designed 
only for use*? and to sales between partners.°* And 
the fact that a conditional sale is coupled with a 
collateral agreement of another character does not 
affect the necessity of registration.®® 


[§ 1244] 5. To What Property Statutes Applica- 
ble. According to some decisions, a conditional sale 
of standing timber is within the operation of the 
statutes requiring conditional sales contracts to be 
filed, and if not filed, the reservation of title is inop- 
erative.*®? But other decisions hold that conditional 
sales of standing timber are sales of an interest in 
land and are not within the operation of the statutes 
requiring conditional sales contracts to be record- 
ed,*1 and if recorded are not constructive notice of 
the sale.*? It is not necessary to record a contract 
of conditional sale of goods to be manufactured un- 
der a statute which requires the filing of conditional 
sales of goods “which shall be accompanied by an 
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change of possession,’4? since such contract of sale 
could not be accompanied by immediate delivery.** 
The rule is otherwise, however, under a statute pro- 
viding that contracts ef conditional sale “accom- 
panied by delivery of the thing contracted to be 
sold” shall be void as to designated classes of per-. 
sons unless filed as therein provided.*® 

Property expressly excepted from operation of 
statute. In some jurisdictions, the statutes requir- 
ing conditional sales contracts to be filed or recorded 
expressly except designated classes of property from 
their operation,*® as for instance, boilers and their 
appurtenances,*7 railroad equipment and _ rolling 
stock,#® “household furniture,”*® and “household 
goods.”°° 

“Personal property.” Plumbing materials and 
heating apparatus attached to houses and removable 
without substantial injury are “personal property” 
within a statute requiring contracts for the condi- 
tional sale of personal property to be recorded.°+ 


immediate delivery and followed 


SW 434 (dictum). 
1239. 


35. U.S.—Mishawaka Woolen Mfg. 
Co. v. Smith, 158 Fed. 885 [rev on 
other grounds 172 Fed. 98, 96 CCA 
412]. 


Md.—Roberts v. Robinson, 141 Md. 
37, 118 A 198. 


Mich.—Becker v. Lacore, 211 Mich. 
684, 179 NW 344. 


S. D.—-Moreley v. Cole, 38 S. D. 564, 
162 NW 367. 

Wash.—Hisenberg v. Nichols, 
Wash. 70, 60 P 124, 79 AmSR 917. 


‘Tt [the statute] provides that ‘no 
contract for the sale of personal prop- 
erty, by the terms of which the title 
is to remain in the vendor, and the 
possession thereof in the vendee until 
the purchase price is paid, shall be 
vaHd against any other person than 
the parties,’ without filing. The 
words ‘personal property’ are of per- 
fectly clear meaning, and cannot prop- 
erly be construed to mean only prop- 
erty sold to be used and not resold.” 
Mishawaka Woolen Mfg. Co. v. Smith, 
158 Fed. 885, 888. 


[a] Rule applied.—(1) A contract 
reserving title to cans sold to a packer 
and giving the sellers of the cans the 
right to sell all goods packed therein 
and apply so much of the proceeds as 
might be needed to the payment of 
the amount due them was within the 
scope of a statute requiring the re- 
cording of contracts of sale wherein 
the title or a lien is reserved and mak- 
ing the contract void as to third per- 
sons without notice for failure to do 
so. Roberts v. Robinson, 141 Md. 387, 
118 A 198. (2) Where distributor by 
conditional salé contract, sold auto- 
mobiles to dealer knowing that they 
became a part of his stock of mer- 
echandise held for resale, and where 
dealer by such contract agreed to get 
orders for the automobiles, and before 
delivery of possession thereof to se- 
cure from distributor a bill of sale, 
and where they had originally entered 
into a dealer’s contract, providing, in 
terms, for the resale of specified num- 
ber of automobiles therein ordered, 
the distributor, in order to preserve 
his rights as against an innocent pur- 
chaser from dealer, was required, un- 
der Pub. Acts (1915) Nos. 64, 163, to 
file the conditional sale contract in the 
office of the register of deeds for 
county in which dealer’s place of 
business was situated: such automo- 
biles having been sold to dealer for 


And see supra § 


22 


by a continued 


resale at retail. Becker v. La Core, 
211 Mich. 684, 179 NW 344. 


36. Mishawaka Woolen Mfg. Co. v. 
Smith, 158 Fed. 885. 


37. Mishawaka Woolen Mfg. Co. v. 
Smith, supra. 


38. Redenbaugh v. Kelton, 130 Mo. 
558, 32 SW 67. 


39. Camp v. Charles Thatcher Co., 
75 Conn. 165, 52 A 953. 


40. Clark v. B. B. Richards Lum- 
ber Co., 68 Minn. 282, 71 NW 389. 


41. Mississippi River Logging Co. 
v. Miller, 109 Wis. 77, 85 NW 193; 
Bent v. Hoxie, 90 Wis. 625, 64 NW 
426; Lillie v. Dunbar, 62 Wis. 198, 22 
NW 467. 


42. Wing v. Thompson, 78 Wis. 
256, 47 NW 606. 


43.. Graves El. Co. v. Callanan, 11 
App. Div. 301, 42 NYS 930; Duntz v. 
Granger Brewing Co., 41 Misc. 177, 83 
NYS 957 [aff 96 App. Div. 631, 89 NYS 
11038 (aff 184 N. Y. 595 mem, 77 NE 
1186 mem)]; Hirsch v. Graves El. Co., 
24 Mise. 472, 58 NYS 664. 


44, Hirsch v. Graves El. Co., su- 
pra. 
45. Breakstone v./ Buffalo Fady., 


CLC) COs ADD. DLV a 6230 hoon NIA 
394; Crocker-Wheeler Co. v. Genesee 
Recreation Co., 140 App. Div. 726, 125 
NYS 721; McLean v. Bloch, 52 Misc. 
545, 102 NYS 8388. 


[a] In support of this view, it was 
said: ‘“‘When the contracts under con- 
sideration in those cases [cases cited 
supra note 44] were made, the condi- 
tional sales statute provided that 
such contracts, accompanied ‘by an 
immediate delivery and continued pos- 
session of the thing contracted to be 
sold,’ should be void as against subse- 
quent purchasers, pledgees, or mort- 
gagees in good faith, unless filed as 
therein directed. L. (1897) e@ 418 § 
112. But in 1904 the act was amend- 
ed by striking out the word ‘imme- 
diate’ and the phrase ‘and continued 
possession.’” Crocker-Wheeler Co. v. 
Genesee Recreation Co., 140 App. Div. 
726, 125 NYS 721, 723. 

46. See statutory provisions. 

[a] Execution in duplicate.— 
Where the statute excepts articles 
from the operation of the provision 
relating to registration if the contract 
of sale is executed in duplicate an un- 
signed copy of the contract is not a 
duplicate within such _ provision. 
Grant v. Griffith, 39 App. Div. 107, 56 


“Railroad equipment and rolling stock.” 


The 


NYS (79. faff 165 IN. o¥.2636 memi59 
NE 1123 mem]. 


47. See Jermyn v. Schweppen- 
hauser, 33 Misc. 603, 68 NYS 153. 


48. See Lima Mach. Works v. Par- 
sons, 10 Utah 105, 37 P 244. 


49. See Boston Furniture Co. v. 
Thoms, 78 Conn. 273, 61 A 949. 


[a] “Ginoleum” is “household fur- 
niture” within the exception. Boston 
Furniture Co. v. Thoms, 78 Conn. 273, 
61 A 949. 


50. See Sinclair v. Wheeler, 69 N. 
H. 538, 45 A 1085. 


[a] Cooking ranges and heaters 
are “household goods” within a regis- 
tration statute excepting from its 
operation conditional sales of “house- 
hold goods.’’ Kerby v. Clapp, 15 App. 
Div. 37, 44 NYS 116. But see Duffus 
v. Howard Furnace Co., 15 Mise. 169, 
37 NYS 19 [rev on other grounds 8 
App. Div. 567, 40 NYS 925] (holding 
that a furnace is not excepted). 


[b] Gas fixtures are “household 
goods” within a registration ‘statute 
excepting from its operation condi- 
tional sales of “household goods.” 
Baldinger v. Levine, 83 App. Div. 130, 
82 NYS 483; Iden v. Sommers, 61 N. 
¥. Super. 177, 182 NYS 779. 


{c] Piano, (1) if kept for use in 
a family is an article of “household 
goods” within the meaning of the 
statute, and therefore excepted from 
its operation. Lamb v. King, 73 N. H. 
400, 62 A 493. (2) And this is so 
whether kept for the use of a land- 
lord’s family in a hotel or in a pri- 
vate house. Wood Piano Co. v. Huck- 
in'sy °76 JN. EL G11 5078 AN 614. 


[d] Phonograph kept for use by 
the buyer’s family under a conditional 
sales contract is “household goods” 
and the contract need not be recorded. 
J. E. Lothrop Piano Co. v. Haddock, 
SLTIN eee 22, Peo) An Ose 


[e] Waiver of exemption.—Under 
Pub. St. c 140 § 28, requiring record- 
ing of conditional sales of personal 
property, except liens upon household 
goods, a clause in an unrecorded con- 
ditional agreement for sale of a phon- 
ograph that “‘vendee admits that this 
property is not part of vendee’s nec- 
essary household goods,” was insuffi- 
cient to waive the statutory exemp- 
tion in favor of vendor, and protect a 
nurchaser without notice. Lothrop 
Piano Co. v. Haddock, 81 N. H. 122, 
122 “AW793\ 


51. Nickels v. Scholl, 


228 Mass, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Flynn v. Badger, 173 App. Div. 
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words “railroad equipment and rolling stock” in a 
statute providing that no contract for the condi- 
tional sale of railroad equipment or rolling stock 
shall be valid as against designated classes of persons 
unless filed for record apply only to equipment in 
railroad company en- 
gaged in hauling passengers or freight for hire, and 
ae no application | to a small locomotive used in 


use by a common carrier or 


logging operations.®? 
Goods purchased for resale. 


for resale.*? 


[§ 1245] 6. Change of Possession as Affecting Ap- 
Statutes which provide for 
the filing or recording of conditional sales contracts 
contemplate a change of possession of the property 
sold and have no application unless possession there- 


plicability of Statutes. 


205, 117 NE 34. 


52. Brady v. Bell, 
162 P 865. 


53. Chasnov v. Marlane Holding 
Co., 1837 Misc. 332, 244 NYS 455. 


54. In re Bartlett, 281 Fed. ae 
va s 
NYS 859; Webster Lumber Co. v. 
Keystone Lumber, ete., Co., 51 W. Va. 
545, 42 SE 632. And see cases infra 
this section. 


[a] What not change of posses- 
sion.— Where property is a structure 
on the real estate of the vendor, ca- 
pable of being made a fixture, and it 
is agreed between the parties that it 
shall not be removed until paid for, 
there is no delivery of possession, to 
be recorded, although the buyer, as 
tenant or licensee of the land, had the 
use of the property. Webster Lum- 
ber Co. v. Keystone Lumber, etce., Co., 
51 W. Va. 545, 42 SE 632, 66 LRA 
aoe 

55. See statutory provisions. 


{a] Goods in possession of carrier 
for transportation to buyer are not in 
the buyer’s actual possession within 
the meaning of the statute, since the 
carrier has a lien for his charges 
which gives him a right of possession 
superior to any right in the buyer. 
Warner v. Johnson, 65 Iowa 126, 21 
NW 483. 


{b] Property in possession of 
agent of seller.—Iowa Code § 1922, 
providing that “no sale, contract, or 
lease, wherein the transfer of title or 
ownership of personal property is 
made to depend upon any condition, 
shall be valid against any creditor or 
purchaser of the vendee or lessee in 
actual possession obtained in pursu- 
ance thereof without notice, unless 
the same be in writing, executed by 
the vendor or lessor, acknowledged 
and recorded the same as chattel 
mortgages,’ does not apply in gar- 
nishment proceedings, where’ the 
property in dispute is in the posses- 
sion of a sSubagent of the vendor, 
plaintiff in such case being neither a 
ereditor nor a purchaser, within the 
meaning of the statute, of or from 
said. subagent. South Bend Iron 
Works v. Cottrell, 31 Fed. 254. 


[e] Property loaned by buyer to 
another.—In replevin of a corn-shell- 
er by the vendor under an oral condi- 
tional sale against the sheriff, who 
had attached it as the property of 
the vendee, it appeared that the ven- 
dee went temporarily to another state, 
that he gave a third person the priv- 
ilege of operating the machine in his 
absence, the operator to receive rea- 
sonable pay or a part of the profits, 


94 Wash. 496, 


The New York Per- 
sonal Property Law, making conditional sales con- 
tracts void as to persons without notice before filing, 
covers all classes of chattels except goods purchased 


SALES 
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nated.®° 


of is delivered to the buyer.*4 
of some recording statutes, the possession of the 
buyer must be “actual” in order to make the statutes 
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By express provision 


applicable,° > and by others, the possession must have 
remained in the buyer for a period therein desig- 
Where there has been no delivery of pos- 
session to the buyer, the recording of the contract 
will not render 
against creditors.>7 

[§ 1246] 7. Persons within Protection of Stat- 
utes**—a. In General. 
the filing and recording of conditional sales con- 
tracts, generally, but not always, designate the spe- 


the reservation of title valid as 


The statutes which require 


cific classes of persons which they are designed to 


protect;°® and 


nated.®° 
Motor vehicle 


that the machine was used in shell- 
ing corn by moving it from farm to 
farm, and that it was on a neighbor’s 
farm, where such third person had 
last operated it, when levied on. It 
was held that the machine was in the 
“actual possession” of the vendee, 
within the meaning of the statute. 
oe v. Loomis, 86 Iowa 522, 53 NW 


{d] Person in possession at time 
of purchase from conditional buyer. 
—Where a bank which had taken pos- 
session of goods under a conditional 
sale under a mortgage which did not 
purchase the goods from the condi- 
tional buyer a day later on ascertain- 
ing its mistake, the possession and 
right of possession must be deemed to 
be in the buyer and the bank is en- 
titled to the protection of the statute. 
Rock Island Plow Co. v. Maynard Sav. 
Bank, 123 Iowa 640, 641, 99 NW 298 
(‘it certainly would have been an 
idle and unnecessary proceeding for 
the bank to have formally surren- 
dered possession to the vendor for an 
instant of time, or long enough for 
the purchase to be made, and this the 
law does not require’’). 


[e] Possession by bill of lading.— 
The Minnesota act of March 10, 1873, 
making contracts for conditional sales 
void as against creditors of the ven- 
dee and subsequent purchasers and 
mortgagees in good faith, unless re- 
corded, not requiring that the vendee 
under such a contract, from whom 
the purchase is made, shall be in actu- 
al possession, possession symbolized 
by a bill of lading is_ sufficient. 
Morse v. Chicago, etc., R. Co., 73 Iowa 
226, 34 NW 825. 


56. See statutory provisions. 


[a] If buyer has remained in pos- 
session for such period, the statute 
is applicable and the contract must 
be recorded within the time prescrib- 
ed in order to render it valid as 
against the persons intended to be 
protected by the statute. Hudnall v. 
Paine, 39 Fla. 67, 21 S 791; McKee v. 
Mitchell, 109 Miss. 320, 68 S 468. 


{[b] If buyer has not been in pos- 
session for a designated time, the 
statute has no application. Jennings 
y. Wilson, 71 Miss...42, 138 SS) .259; 
Ketchum v. Brennan, 53 Miss. 596. 


57. Cohen vy. Schneider, 70: Conn. 
505, 40 A 455 (the purpose of the 
statute not being to enable sellers to 
make conditional sales invalid before 
its passage but-to protect third per- 
sons from the evils resulting from 
the existence of lawful and valid con- 
ditional sales of which the public has 
no notice). 


58. Cross references: 


a noncomphance with statutes of 


this character will render the contracts inoperative 
and void only as to the classes of persons so desig- 


registration acts. The purchaser of 

Assignee for benefit _of creditors see 
Assignment for Benefit of Credi- 
tors § 258. 

Government forfeiting vehicles con- 
ditionally sold for illegal transpor- 
tation of .intoxicating liquor see 
Intoxicating Liquors §§ 363, 364. 

enelord see Landlord and Tenant § 

Soe a cere in bankruptcy see Bankrupt- 
cy 


59. sa statutory provisions. 
60. U. S.—Higgins v. Central Ci- 
gar Co., 32 F. (2d) 400; General Mo- 


tors Acceptance Corp. v. U. S., 23 F. 
2a) 7995 “US! ve Dorrest2901eamed: 
138; In re Johnson, 282 Fed. 273; In 
re Hamil, 236 Fed. 292; Dunlop Vv. 
Mercer, 156 Fed. 545, 86 \C@A43 5. 

Ala.—Diamond Rubber Co. Vv. 
eat Nat. Bank, 171 Ala. 420, 55 S 

Colo.—Harbison v. Tufts, 
ANLT40,127 PPAOta: 

Conn.—Lee Bros. Fumiture Co. v. 
Crim, 63 Conn. 433, 28 A 540. 

Del.—Pisculli v. Bellanca Aircraft 
Corp., (Ch.) 149 A 418. 

D. C.—R. P. Andrews Paper Co: v: 
Southern Soda Fountain Co., 46 App. 
84; Baum v. Wm. Knabe, ete., Mfg. 
Co., 233 App... 237. 

Ga. Taylor v. National Cash Reg- 
ister Co., 8 Ga. A. 283, 68 SE 1009. 

Md.—Gunby v. Mack International 
ee Truck Corp., 156 Md. 19, 142 A 

Mo.—Vette v. J. S. Merrell Dine 
Co., 137 Mo. A. 229, 117 SW: 666. 


Nebr.—First Nat. Bank of Alliance 


1 Colo. 


v. Newton, 229 NW 334; Osborne 
v.. Plano Mfg. Co., 515 Nebr: 502), "70 
NW 1124. 

ING de 


Peg Co., 81 N. H. 88, 122 A 349. 

N. J.—Commercial Credit Co. 
Vineis, 98 N. J. L. 376, 
Reischmann v. Masker, 69 N. J. L. 
353, 55 A 301; Wooley v. Geneva 
Wagon! Go. 89 No Js, 278, 85 ANTS 9" 
Koerner v. . S. Waxed, ete, Paper 
CosHga Nie Jeg: "6b 24 SAS SRE 

N. Y.—Baker v. Hull, 250 N. Y. 484, 
166 NE 175; Fennikoh v. Gunn, 59 
App Dive 132, 69 IN YS: 712) 

N. C.—South Georgia Motor Co. v. 
Jackson, 184 N. C. 328, 114 SH 478. 

N. D.—Rock Island Plow Co. v. 
Western Impl. Co., N. DY 608) "132 
NW 351; Thompson v. Armstrong, 
PND: 198, 91 NW 39. 


v. 
120 A 417; 


Oh.—Hamilton Second Nat. Bank v. 


Ohio Contract Purchase Co., 28 Oh. 
A. 93, 162 NE 460. 
Okl.—Rock Island Impl. Co. vy. 


Fagerquist, 99 Okl. 282, 227 P 117. 
Pa.—Ridgway Dynamo, etc., Co. v. 
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an automobile from a dealer apparently clothed with 
full power to pass title with respect to a new ear, 
never registered in accordance with requirements of 
statutes®? and seemingly fresh from the manufac- 
turer, is an innocent purchaser for value without no- 
tice as against an assignee of a conditional sales con- 
It has been held, however, that where an 
“ automobile sold by a contract of conditional sale was 
registered in the name of the buyer and was attached 
as his property and the sheriff had possession of the 
automobile and presumably of the certificate of reg- 
istration when the seller assigned his rights under 


Pacinos 


Werder, 287 Pa. 358, 135 A 216. 


Va.—Newcomb v. Guthrie, 145 Va. 
627, 134 SE 585. 


Wash.—Pratt eUie Scandinavian- 
American Bank, 103 Wash. 134, 174 
P 462; Hilers Music House v. Ritner, 
88 Wash. 218, 152 P 1008, 154 P 787; 
American Multigraph Co. v. Jones, 58 
orale Gd 09 E1088 

Va.—State v. Hall, 
ae ‘114 SE 250. 

See also infra §§ 1247-1262. 

[a] Thus, if the statute provides 
that an unrecorded conditional sales 
contract shall be invalid (1) as to 
ereditors and purchasers for value 


SL SIW. Va. 


(Andrews Music Store v. Boone, 197 
N. C. 174, 148 SE 39; Warris v. Sea- 
board Air Line R. Co., 190 N. C. 480, 


130 SE 319), (2) or as against attach- 
ing creditors and subsequent pur- 
chasers without notice (Goudie v. 
American Moore Peg Co., 81 N. H. 88, 
122 A 349), an unrecorded conditional 
sales contract is valid as against all 
other persons. 


61. See statutory provisions; 
Motor Vehicles § 272 et seq. 


62. Tripp v. National Shawmut 
Bank, 263 Mass. 505, 161 NE 904. 


63. King v. Cline, 49 Cal. A. 696, 
194 P 290. 


64557) 


and 


S.—In re Johnson, 282 Fed. 
273 (stating Jowa law); Mergenthal- 
er Linotype Co. v. Hull, 239 Fed. 26, 
152 CCA 76; Townsend v. Ashpoo 
Fertilizer Co., 212 Fed: 97, 128° CCA 
613 [certiorari den 238 U. SH 6 Lg 
mem, 35 SCt 601 mem, 59 L. ed. 1492 
mem]. 

Ala.—Louisville, ete. R. 
ler, 209 Ala. 378, 96 S 322; 
Abner, 52 Ala. 572. 


Ariz.—Babbitt, ete., Livestock Co. 
v. Hooker, 28 Ariz. 263, 236 P 722. 


_ Conn.—American Clay Mach. Co. v. 
New England Brick Co., 87 Conn. 369, 
87 A 731. Contra Lee Bros. Furni- 
ture Co. v. Cram, 63 Conn. 433, 28 A 
540. 

Del.—Pisculli v. Bellanca Aircraft 
Corp., (Ch.) 149 A 418, 150 A 81. 


D. C.—Sterne v. Drew, 52 App. 191, 
285 Fed. 925; Baum v. Wm. Knabe, 


Co. v. Mil- 
Dudley v. 


etce., Mfg. Co., 33 App. 237. 
: . Spencer, 132 Ga. 426, 
64 SE 468; Wheeler, etc., Mfg. Co. 


v. Irish American Dime Say. Bank, 
105 Ga. 57, 31 SE 48; Winn v. Her- 
ring-Hall-Marvin Safe Co., 33 Ga. A. 


419, 126 SE 879; Morris v. Walker 
Bros. Co., 29 Ga. A. 476, 116 SE 201; 


Oaks v. Singer Sewing Mach. Co., 17 
GaeA Oil, ono 719% 


Tll.—National Bond, 
Shirra, 255 Ill. A. 415. 


Iowa.—Ohio Sav. Bank, etc., Co. v. 
Schneider, 202 Iowa 938, 211 NW 248; 
Handlan Buck Mfg. Co. v. Waterloo 
Drop Forge Co., 173 Iowa 452, 155 
NW 802; F. P. Gluck Co. v. Therme, 
154 Iowa 201, 1384 NW 438; National 
Cash Register Co. v. Zangs, 127 Iowa 
710, 104 NW 360; Wright v. Barnard, 
89 Iowa 166, 56 NW 424; Thatcher 


(Covmave 


EUCas 
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eral. 


been held, 


v. Union Scale Co., 74 Iowa 117, 87 
NW 102; Morse v. Chicago, ete., iEXe 
(Chon 4(3} Iowa 226, 34 NW 825; Moline 
Plow Co. v. Braden, 71 Towa 141, 32 
NW 247; Pash yv. Weston, 52 Iowa 
OO eop NIV Lo. 


Kan.—Werner v. Winzer, 109 Kan. 
647, 202 P 80; Geppelt v. Middle eee 
Stone Co., 90 Kan. DSOpedis bese ois 


Me.—Muskin v. lLazarovitch, 106 
Me. 353, 76)A ‘702. Emerson (Co. v. 
Proctor, 97 Me. 360, 54 A 849; George 
W. Merrill Furniture Co. v. Hill, 87 
Me, 17,32: A. 7A 2: 


Md.—Charles M. Stieff, Inc. v. Wil- 
son, 151 Md. 597, 135 A 407. 


Mo.—Redenbaugh v. Kelton, 130 
Mo... 558,32 SW 67; Eairbanks v. 
Baskett, 98 Mo, A. 53, 71 SW 1113; 
Barnes v. Rawlings, 83 Mo. A. 185; 
F. B. Hauck Cloth Co. v. Brothers, 
61 Mo. A. 381; Michigan Buggy Co. 
v. Woodson, 59 Mo. A. 550. 


Nebr.—Mathews Piano Co. v..Mar- 
kle, 86 Nebr. 123, 124 NW 1129; Ra- 
cine-Sattley Co. v. Hansen, 84 Nebr. 
525, Lae Nw. 5%35) Johns wv. Reed, 77 
Nebr. 492, 109 NW 738; Starr v. Dow, 
77 Nebr. 172, 108 NW 1065; Regier 
v. Craver, 54 Nebr. 507, 74 NW 830. 


N. H.—Goudie vy. American Moore 
Peg Co., 81 N. H. 88, 122 A 349. 


N. J.—National Cash Register Co. 
VeDaly,(80 INS. 29395) 76AvS25); a= 
tersiCoov., susenneathyal? Nid Es a23% 
72 &) 565 Lauter v: O'Toole, 77 Nid: 
L. 29, 71 A 288; Toledo Scale Co. v. 
Mucha, 7 N. J. Misc. 569, 146 A 587 
Laff eh IN, dia WM shine) a 921]. 


N. 
M. asi, 359 ? 618. 


N. Y.—AIf Holding Corp. v. Amer- 
ican Stove Co., 253 N. Y¥. 450, 171 NE 
703; McLean v. Griot, 118 App. Div. 
EOOS ALO SNM S 29 Lette ooaNoewe so2es 


SO NE 1126135) Kirk eve Crystaly iirs 
App. Div: 32, 103 NYS 17; Moyer v. 
McIntyre, 43 Hun 58; Campbell 
Printing Press, ete., Co. v. Oltrogge, 
138 Daly 247; Chasnov v. Marlane 
Holding Co., 1837 Misc. 332, 244 NYS 
455; Clark v. Flynn, 120 Mise. 474, 


199 NYS 583; Vincinguerra v. Fagan, 
57 Misc. 224, 109 NYS 317; Van Leeu- 
wen v. Fish, 28. Misc. 443, 59 NYS 
183; Gerber v. Mandel, 26 Misc. 825 
56 NYS 10380. 


N. C.—National Furniture Mfg. Co. 
v. Price, 195 N.C 602, 143° SH 208; 
Observer Co. v. Little, 175 N. C. 42, 
94 SE 526; Brem v. Lockhart, 93 N. 
Corgis 


Okl.—Phelan v. Stockyards Bank, 
134 Okl. 18, 276 P 175; Tague v. Guar. 
anty State Bank, 82) OK 197; 6202.42 
510, 


S. D.—Webber v. Conklin, 20 S. D. 
52, 104 NW 675. 
Tex. aris First Nat. Bank v. 


Lyon-Gray Lumber Co., 
PE SWE ea Tein e (Civ. A.) 194 SW 
1146]; Knittel v. Cushing, 57 Tex. 
354, 44 AmR 598; Ten-Pennett Co. v. 
James, (Civ. A.) 227 SW 528; Menke 
v. Amarillo First Nat. Bank, (Civ. 
A.) 206 SW 693; Wing v. Padgett, 


110 Tex. 162, 
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the contract, there was a good transfer of his inter- 
est, although the provisions of the Motor Vehicle Act’ 
as to registration and transfer of the registration 
were not “complied with, the machine having been reg- 
istered in the name of the buyer.®* 


[§ 1247] b. Bona Fide Purchasers—(1) In Gen- 
Conditional sales not filed or recorded in com- 
plianee with the statutory requirements are very 
generally held void and inoperative as against bona 
fide purchasers from the buyer;°* and this, it has 
is true, although subsequently thereto 
they may have notice of the contract within the time 


(Civ. A.) 160 SW 422. 
Vt.—McPhail v. Gerry, 55 Vt. 174. 


A MeN v. Gates, 95 Va. 802, 

Wash.—Grunbaum Bros. Furniture 
Co; >i va Humphrey inv Corpe saad 
Wash. 329, 251 P 567 [judgment on 
reh en bane adhered to 144 Wash. 
620, 258 P 517]; Woods v. MclIvor, 
74 Wash. 359, 133 P’590; American 
Multigraph Sales Co. v. Jones, 58 
Wash. 619, 109 P 108. 


Wis.—Ford Motor Co. 
LAWS) 2o385e i, (NGWS392 


Sask.—Willie v. Delisle, 8 Sask. L. 
12; Dionne vy. Massey Harris Co., 3 
Sask. L. 18, 3 WestLR 557; Taeger 
Vv. Peres 2 Sask. L. 159, 10 WestLR 
674. 


[a] ‘In Florida the sale is void as 
to purchasers for a valuable consid- 
eration after the expiration of two 
years possession on the part of the 
purchaser, unless such sale be de- 
clared in writing and recorded as 
provided by the statutes. Hudnall vy. 
Paine; 39K lac 6s ta tas ets 


[b] New Jersey statute not re- 
pealed.—The Conditional Sales Act 
of May 9, 1889 (P. L. p 421; 1 Gen. 
St. [1895] p 891), making void, un- 
less recorded, a contract of condition- 
al sale as against a subsequent pur- 
chaser in good faith, was not re- 
pealed by P. L. (1898) p 711, being an 
act entitled “An act to repeal sundry 
acts respecting conveyances,” nor af- 
fected by Revision of 1898 (PB L. 
[1898] p 670), entitled “An act re- 
specting conveyances,” by § 71 (page 
699) of which a conditional sale, al- 
though unrecorded, is good as against 
a subsequent purchaser whose deed 
shall not have been first recorded. 
Lauter v. O'Toole, 77 N. J. L. 29, 71 
A 288. 

[c] Effect of filing contract not 
entitled to be filed.—A contract is 
void as against a bona fide purchas- 
er from a buyer. without actual or 
constructive notice of the contract 
where the contract although filed was 
not entitled to be filed because it 
failed to specify the time fixed for 
payments, Ford Motor Co. v. Maeder, 
LUE Wise 26355 Le IN We SOs 


[d] Sales between partners.—Rev. 
St. (1889) §§ 5180, 5181, making such 
sales void as to subsequent purchas- 
ers unless the same are in writing 
and recorded, are applicable to sales 
between partners. Redenbaugh  v. 
Kelton, 1380 Mo. 558, 32 SW 67. 


[e] Who are not purchasers.— 
New York commission men, who, be- 
fore arrival of shipment, under ar- 
rangement to receive it for account 
of consignor paid draft against tur- 
pentine consigned to them from 
Georgia by one who, under Georgia 
Civ. Code (1910) § 4126, as to condi- 
tional sales, did not have title, is 
not protected by New York Personal 
Prop. L. § 62, declaring such a con- 
dition in unfiled contract, void against 
subsequent bona fide buyer or pledgee. 
Larendon v. Ocean SS. Co., 183 App. 
Div. 559, 170 NYS 830. 


v. Maeder, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the law gives for its record, where the contract is not 
properly recorded within such time.®® 
a bona fide purchaser from the buyer subsequent to 
the purchase tenders his good offices for assisting 
the original seller to collect unpaid purchase money 
does not avoid the latter purchase.*® 


Bona fide purchaser from purchaser with notice, 
is within the protection of the statutes.%7 


[§ 1248] (2) Who Are Bona Fide Purchasers— 
The term “bona fide purchasers”®§ 
within the statutes under consideration must be given 
the meaning which it has in equity jurisprudence 
where the doctrine of bona fide purchaser originated, 
in the absence of any thing on the face of the stat- 
utes indicating an intent to narrow or enlarge the 
meaning of the term beyond its usual meaning.®® 
And it is accordingly held that to constitute one a 
bona fide purchaser and entitle him to the protection 


(a) In General. 


65. Rowe v. Spencer, 132 Ga. 426, 
64 SE 468. 


66. Onyx Soda Fountain Co. v. 
L’Engle, 53 Fla. 314, 43 S 771. 


67. National Cash Register Co. v. 
Maloney, 95 Iowa 5738, 64 NW 618. 


[a] In support of this view, it was 
said that: “It is true that the statute, 
by a strict literal construction, ap- 
plies only ‘to any creditor or purchas- 
er of the vendee,’” and that one who 
makes a purchase in ignorance of the 
eonditions upon which the title of 
the property depended should be pro- 
tected to the same extent as if he 
had purchased directly from the 
original seller without the interven- 
tion of another. National Cash Reg- 
ister Co. v. Maloney, 95 Iowa 5738, 576, 
64 NW 618. 


68. “Bona fide purchaser” 8 C. J. 
p 1146. 
69; ‘Starr Piano==Co, ‘v.' Baker; 8 


Ala. A. 449, 62 S 549. 


70. Starr Piano Co. v. Baker, su- 
pra. 
{a] Purchaser from creditor of 


conditional buyer who had taken .pos- 
session of the property is not a bona 
fide purchaser, 
no title to convey. W. F. Zimmer- 


man Lumber Co. v. Elder, (Miss.) 
29 S 466. 
71. G. W. Parsons v. U. S. Fideli- 


ty, etc., Co., 225 Fed. 252 [aff 2385 Fed. 
114, 148 CCA 608]; Western Land, 
etc., Co. v. Plumb, 27 Fed. 598; Starr 
Piano Co. v. Baker, 8 Ala. A. 449, 62 
S 549; Muzenich v. McCain, 220 Mo. 
A. 502, 274 SW 888. 


[a] One who has joined the buyer 
in a fraud on the seller is not within 
the protection of the statute. West- 
ern Land, etc., Co. v. Plumb, 27 Fed. 
598. 

[b] Subsequently acquired proper- 
ty.—A contractor’s surety to whom 
the contractor had conveyed machin- 
ery as security is not a purchaser in 
good faith of a machine subsequently 
purchased conditionally by the con- 
tractor as he was in no way induced 
to execute the surety’s bond by the 
contractor’s supposed ownership of 
the machine. G, W. Parsons Co. v. U. 
S. Fidelity, etc., Co., 225 Fed. 252 [aff 
235 Wed. 114, 148 CCA 608]. 


72. McEntire, Wagnon, etc., Co. v. 
Rock Hill Buggy Co., 172 Ala. 637, 55 
S 494; Hench vy. Eacock, 21 Ind. A. 
444, 52 NE 85; McRorie v. Seward, 3 
Sask. L. 69. 


[a] WHat not sale in ordinary 
course of business.—(1) Where the 
property in question was a team of 
horses and the original buyer, a liv- 
ery stable keeper, resold them not in 
his own’ stable but in the stable of 


[55 C. J.—79] 


the creditor having” 


SALES 


The fact that 


ordinary course 


sideration.*® 


the person purchasing from him and 
it not appearing that the latter knew 
what business the original buyer was 
in, the sale was held not to have 


been made in the ordinary course of | 


business. McRorie v. Seward, 3 Sask. 
L. 69. (2) M, as secretary and treas- 
urer of a hardware company, pur- 
chased certain buggies from plaintiff 
under a conditional sale contract re- 
serving title in plaintiff until the 
goods were paid for. Shortly before 
the arrival of the buggies, the hard- 
ware company suffered a fire loss, aft- 
er which M organized defendant com- 
pany, of which he became president, 
and turned over to it the buggies in 
question in payment for shares of de- 
fendant’s capital stock. It was held. 
that the transfer of the buggies to 
defendant was not a sale in the ordi- 
nary course of business, and, M being 
the alter ego of both corporations, de- 
fendant was charged with notice of 
plaintiff’s title, and was not a bona 
fide purchaser, entitled to take the 
goods free from plaintiff’s claim. 
McEntire, etce., Co. v. Rock Hill Bug- 
gy Co., 172 Ala. 637, 55 S 494. 


Starr Piano Co. v. Baker, : 8 
Ala. A. 449, 62 S 549; Hudnall v. 
Paine, 39 Wa. 67,21 S 7913" Phelan 
v. Stockyards Bank, 134 Okl. 18, 276 
P175; Tague v. Guaranty State Bank, 
825) Oklv 197, 92028 PeibLO20 ‘Merrie’ v. 
Meikle, 8 Sask, L. 161. 


‘[a] Adequacy of consideration.— 
(1) Where the undisputed evidence 
was payment by the purchaser of a 
valuable consideration, the adequacy 
of the consideration is ordinarily not 
a@ proper subject of inquiry. Ten- 
Pennett Co. v. James, (Tex. Civ. A.) 
227 SW 528. (2) Where the uncon- 
tradicted testimony showed that he 
paid one hundred dollars in cash and 
an automobile estimated to be worth 
two hundred fifty dollars, and the jury 
found the value of the property was 
three hundred seventy-five dollars, the 
amount paid was not so grossly inade- 
quate as to raise a suspicion that de- 
fendant was not an innocent purchas- 
er for value. Ten-Pennett Co. v. 
James, supra. 


74, U. S.—kKennison v. Internation- 
al Clay: Mach... Co.,) 23 He €d) Wa4; 
Meyer v. Pacific Mach. Co., 244 Fed. 
(30, Lon, SCACITS. 

Ala.—Starr Piano Co. v. Baker, 8 
Ala. A. 449, 62 S 549. 

Conn.—Liquid Carbonic 
Black, 102 Conn, 390, 128 A 514. 

D. C.—Baum v. Wm. Knabe, 
Mfg. Co., 33 App. 237. 

Ga.—Winn v. Herring- -Hall- Marvin 
Safe Co., 33. Ga. A. 419, 126 SE 879; 
Oaks v. Singer Sewing ‘Mach. €o., 17 
Gar ACe Old St. SEN alos 


Oneal Ns 


etc., 
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of the statutes as such it is essential that he should 
be the purchaser of the legal, as distinguished from 
an equitable, title to the property,’® that the pur- 
chase should have been in good faith,71 and in the 


of business,*? that the purchaser 


should have parted with value as a consideration for 
the property,’* that he should have had no notice 
of the claim of the original seller,** and should have 
known no fact sufficient to put him on inquiry as 
to the title of a person other than his seller, either 
at the time of his purchase or before paying the con- 
Whether the purchaser is a bona fide 
purchaser is ordinarily a question for the jury.’® 


[§ 1249] (b) Purchasers 
Preéxisting Debt. According to some decisions, one 
who purchases property from a conditional buyer in 
consideration of a preéxisting debt is a bona fide 
purchaser within the meaning of the statutes;** but 


in Consideration of 


Nebr.—Mathews Piano ‘Co: 
Markle, 86 Nebr. 123, 124 NW 1129; 
Norton v. Pilger, 30 Nebr. 860, 57 
NW 471. 


N. H.—Goudie v. American Moore 
Pég Cos 81 N: H. 88, 122) Ai 349. 


N. M.—Redewill v. Gillen, 4 N. M. 
78, 12 P 872 


Vt.—Uffora v. 
542, 38 A 239. 


eae Ferrie v. Meikle, 8 Sask. L. 
61. 


Winchester, 69 Vt. 


“Any notice, whether actual or con- 
structive, to subsequent purchasers 
will necessarily have the same legal 
effect as the constructive notice of 
the statutory registration. Unless 
this statute be read in this way, it 
will operate as a fraud upon innocent 
purchasers and permit the enrichment 
of one with the property of another 
which in good conscience anid equity 
belongs to the other.” Liquid Car- 
bonic Co. v. Black, 102 Conn. 390, 394, 
128 A 514. 


[a] Who not purchasers with- 
out notice.—A corporation composed 
of former partners succeeding to the 
property of the copartnership is nota 
purchaser without notice from the 
copartnership within a statute pre- 
scribing the essentials to the validity 
of a seller’s reservation of title as 
against subsequent purchasers with- 


out notice. Goudie v. American 
a ioeee Pes -ConeslesNe bias omc eae 
{b] If second subpurchaser had 


Imowledge of the vendor’s rights the 
fact that he was a purchaser for val- 
ue would not protect him. Ufford v. 
Winchester, 69 Vt. 542, 38 A 239. 


ets of actual notice see infra § 
75. Starr Piano Co. v. Baker, 8 Ala. 
A. 449, 62 S 549. 


76. Hogan v. Detroit United R. Co., 
140 Mich. 101, 103 NW 543. 


77. Charles M. Stieff, Inc. v. Wil- 
son, 151 Md. 597, 1385 A 407; Toledo 
Scale Co. v. Mucha, 7 N. J. Misc. 569, 
146 A 587 [aff 106 N. J. L. 605, 150 
A 921]; Sanger v. Jesse French Pi- 
ano, etc Co.) (Tex. Civ. <AS). 752 SW) 
39 f[overr Sanger v. Jesse French 
Pianos .ete:; \Co;2toTexs Civ. vAMib 255 
52 SW 621]; Hastings v. Kellogg, 
(Tex. Civ. A.) 36 SW 821; Johnston 
v. Wood, 19 Wash. 441, 53 P 707. 

{a] Thus, (1) where after the sale 
but before the recording of the 
contract as required by statute, the 
buyer wrongfully delivers the chat- 
tel to one to whom he had previously 
sold chattel of that nature for future 
delivery and by whom he had previ- 
ously been paid in full, the original 
seller notwithstanding reservation of 
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other decisions hold that ‘he is not,7® at least where 
there is no new consideration, such as an extension 


of time.7° 


[§ 1250] (c) Purchasers at Judicial or Execution 
Statutes making conditional sales void as 
against bona fide purchasers from the buyer unless 
the contract is recorded are not restricted to pur- 
chasers at voluntary sales made by the buyer but 
include judicial'or execution sales against him.*° 
It has been so held in respect of mortgage fore- 
closure sales against the buyer’! and sales by a re- 
ceiver in bankruptcy of the buyer’s property ratified 


Sales. 


by the court.? 


[§ 1251] ec. Creditors—(1) In General. 
in most jurisdictions now provide that conditional 
sales contracts shall be void as to creditors, or classes 
As subsequently 
shown, however, there is considerable diversity of 


of creditors, therein designated. 


title in the contract is not entitled 
to take the property from the posses- 
sion of the second buyer who had no 
notice of the previous conditional sale. 


Charles M. Steiff, Inc. v. Wilson, 151° 


Md. 597, 135 A 407. (2) And it has 
been held that a tenant’s transfer to 
a landlord of property covered by an 
unrecorded conditional sale contract, 


of which the landlord had no actual | 


knowledge, in satisfaction of a claim 
for rent, was good as against the sell- 
er; being supported by a lawful con- 
sideration. Toledo Scale Co. v. Mu- 

’ cha, 7 N. J. Misc. 569, 146 A 587 [aff 
106 IN. J. 605,150) A921); 


78. Western Land, etc., Co. v. 
Plumb, 27 Fed. 598; Hench v. Eacock, 
21 Ind. A. 444, 52 NE 85. 


fa] View taken was that the stat- 
utes only apply to and protect a pur- 
chaser who pays a present consid- 
eration or a creditor who trusts or 
gives credit to such person while in 
possession. Western Land, etc., Co. 
v. Plumb, 27 Fed. 598, 603. 


79. Bowen v. Lansing 
Works, 91 Tex. 385, 48 SW 872. 


so. F. A. Ames Co. v. Slocomb 
Mercantile Co., 166 Ala. 99, 51 S 994; 
Gober Motor Co. v. Valley Securities 
Co., 28 Ala. A. 290, 124 S 395; Bab- 
bitt, ete., Live Stock Co. v. Hooker, 
LS NPIZ Ode OO Ent Vee He ELOLELS), | Vie 
Gunn, 37 Mise. 796, 77 NYS 20; Rol- 
érad wv.) Holt,,.3. Nex, JA. Civ. Cas. § 
353. 


“But for, this statute the purchas- 
er or subvendee would acquire no ti- 
tle as against the original vendor who 
retained the title, no matter whether 
the purchase was at a voluntary sale 
or at a judicial one. The ‘rule of 
caveat emptor applies in both cases. 
The theory of the law is not that the 
title passes in either case, but it is 
that the statute makes the condition 
void in both. The statute makes the 
F é original condition void as 
against subsequent purchasers with- 
out notice, and is not limited to those 
who purchase at voluntary sales, but 
includes those who purchase at judi- 
cial or execution sales. A purchaser 
at such sales is uniformly held to be 
within the protection of recording 
and registration statutes as to con- 
ditional sales, mortgages, and liens.” 
F. A. Ames Co. v. Slocomb Mercan- 
tile Co., 166 Ala. 99, 102, 51 S 994. 


{a] Purchaser at execution sale 
is not creditor, but a purchaser, with- 
in the Lien li, §' 112,’ requiring the 
registration of conditional bills of 
sale as against purchasers, but not 
against creditors. MHarris v. Gunn, 37 
Mise. 796, 77 NYS 20. 


81. Babbitt, ete., Live Stock Co. v. 
Hooker, 28 Ariz. 263, 236 P 722. 


Wagon 


SALES 
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opinion as to what creditors are entitled to the pro- 
tection of the statutes and that too under statutes 


containing identical or similar provisions.** The 


Statutes 


82. HI A. Ames Co. v. Slocomb 
Mercantile Co., 166 Ala. 99, 51 S 994. 


83. See statutory provisions. 
84 See infra § 1253. 


[a] Burden of proof is on credi- 
tor to show that he is within one of 
the classes which the statute pro- 
tects. Van Ausdle Hoffman Piano 
Co. Vv. Jain; 39:Ida. 568, 228 P 342. 


5. Mansour v. Caulfield, 160 Mo. 
A. 324, 142 SW 770. 


g6. American Clay Mach. Co. v. 
New England Brick Co., 87 Conn. 369, 
Si, BAG oul, 


“The purpose is to thus protect 
persons who have acquired liens or 
interests in the property while in the 
vendee’s possession, not to give his 
creditors and others a perpetual right 
to secure liens upon it because of the 
temporary possession of the vendee 
under an unrecorded conditional con- 
tract of sale. A person, to contest 
the vendor’s title to the property, 
must claim some beneficial interest 
in it, acquired before the vendor re- 
sumed possession of the property.” 
American Clay Mach. Co. v. New 
England Brick Co., 87 Conn. 369, 375, 
Sil WAS onus 

87. Brittain Dry-Goods 
Buchanan, 79 Mo. A. 528. . 

88. Woolley v. Geneva Wagon Co., 
5OUN. dda. 278) 58 bh Al 89) 

89. In re Hamil, 236 Fed. 292; 
Crocker-Wheeler Co. v. Genesee Rec- 
reation Co., 140 App. Div. 726, 125 
NYS 721; Fennikoh v. Gunn, 59 App. 
Div. 132, 69 NYS 12. 


90. Ala.—HDlliott v. Palmer, 9 Ala. 
A. 483, 64 S 182. 


D. C.—R. P. Andrews Paper Co. v. 
SP aig Soda Fountain Co., 46 App. 


Cons Vn 


Ga.—Steen v. Harris, 81 Ga. 681, 
8 SE 206; Conder vy. Holleman, 71 
Ga. 93; Singer Sewing Mach. Co. v. 
Tidwell, 136)Ga,, A. 525, 13%..Sm) 128; 
American Law Book Co. v. Bruns- 
wick Cross-Tie, etc., Co., 12 Ga. A. 
259, 77 SE 104; Taylor vy. National 
Cash . Register .Co:, 8 .Gai) Ay 283, 
68 SE 1009. See In re Braselton, 
169 Fed. 960; In re Atlanta News 
Pub. Co., 160 Fed. 519. 

Md.—Gunby v. Mack International 
Motor Truck Corp., 156 Md. 19, 142 
A 596; Charles M. Stieff, Inc. v. 
Wilson, 151 Md. 597, 1385 A 407 (rec- 
ognizing rule). 

N. M.—Guaranty Banking Corp. 
v. Western Ice, etc., Co., 28 N. M. 
19; 205 P 728: 

N. D.—Thompson v, Armstrong, 11 
N.’ D. 198, 91 NW 39. 

Okl.—Hamilton Second Nat. Bank 
v. Ohio Contract Purchase Co., 28 


statutes have no application where the property was 
never owned by the debtor and there was no hold- 
ing him out as owner,®® nor where the conditional 
seller resumed possession before the creditors ac- 
quired any interest or lien in the property;*® and 
where title, by reason of fraud in the sale and re- 
scission thereof, 
to the goods cannot be affected by the fact that the 
conditional sale was void, as against the creditors of 
the purchaser, for not being recorded.** 
are not protected by registration statutes in which 
the protection is confined to purchasers or mort- 
gagees,®’ or to purchasers, pledgees, or mortgagees.*°® 


[§ 1252] (2) Prior or Subsequent Creditors. 
has been held in most®® but not all®! jurisdictions 


has revested in the seller, his right 


Creditors 


It 


Oh. A. 93, 162 NE 460. 


Ss. C.—Carroll v. Cash Mills, 125 
Sy) C.0°232, 7118S E290. See Fire- 
stone Tire, etc., Co. v. Cross, 17 F. 
(2d) 417. 


ie ee v. Comparet, 62 Tex. 


Wash.—Bornstein v. Allen, 127 
Wash. 314, 220 P 801; Springer v. 
Ayer, 50 Wash. 642, 97 P 774. 


[a] Reason is that (1) the stat- 
utes are designed to protect those 
who rely on the possession of the ~ 
vendees to extend credit to them 
(Carroll v. Cash. Mills; 125 S. C. 332, 
118 SE 290), (2) or, as otherwise 
expressed, being recording statutes 
‘it is to be presumed that it does 
not intend any departure from the 
well known American theory and pur- 
pose of recording claims to title, 
that is, to protect persons who might 
subsequently deal with the proper- 
ty and part with value for it .with- 
out notice of the earlier conveyance” 
(Gunby v. Mack International Motor 
Truck Corp., 156 Md. 19, 142 A 596). 
(3) “The sole purpose of the require- 
ment of the - statute as to 
the contracts it mentions being in 
‘writing and recorded was to afford 
the means of warning to those who 
might subsequently have dealings 
with parties to such contracts, and 
that protection of those who_ pre- 
viously may have had and concluded 
dealings with such parties was not 
in the legislative contemplation.’ 
Elliott v. Palmer, 9 Ala. A. 4838, 487, 
64 S 182. 


[b] Who are subsequent purchas- 
ers.—(1) Whether one is a prior or 
subsequent creditor with respect >to 
his rights against the seller in an 
unrecorded contract is determined 
solely by reference to whether the 
indebtedness was contracted or the 
liability incurred prior or subsequent 
to the execution of the contract. 
Guaranty Banking Corp. v. Western 
Ice, ete., Co., N. M. 19, 205 P 
728. (2) Where contracts for the 
purchase of machinery were made 
in September 1919 under which sell- 
ers reserved title until payment of 
the purchase price, but no deliv- 
eries were made until May 1920, 
creditors under contracts executed 
in March 1920 were not subsequent 
creditors within Civ. Code (1912) §§ 
3542, 3740, providing that unrecorded 
conditional sales contracts are void 
as to subsequent creditors, the date 
of delivery being the day with ref- 
erence to which the relation of sub- 
sequent creditor is determined. Car- 
roll _v. Cash Mills, 125 S. C. 332, 118 
SE 290. 


91. See cases infra this note. 
[a] In Missouri a statute provid- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that statutes requiring filing or recording are de- 
signed to protect subsequent creditors only and that 
prior creditors are afforded no protection thereby. 
This is necessarily so in some jurisdictions because 
the statutes expressly designate “subsequent pur- 
chasers” as the persons whom it is designed to pro- 
but the courts have also applied the rule 
where statutes have merely designated the persons 
to be protected as “ereditors’’®* or “third persons ;”?4 
and the fact that the creditors are judgment credi- 
tors,®? or that they permitted interest to accrue or 
the debts to- remain ,uncollected, after the date of 
the contract of sale,°® does not affect the operation 
of the rule. ‘So an unrecorded conditional sales con- 


tect 5°? 


ing that “no sale of chattels, where 
possession is delivered to the vendee 
shall be subject to any condition 
whatever as against creditors of the 
vendee or subsequent purchasers 
from such vendee in good faith, un- 
less recorded,” is designed to protect 
all purchasers, whether prior or sub- 


Sequent. Oester v. Sitlington, 115° 
Mo. 247, 21 SW 820; Collins: Vv. 
Wilhoit, 108 Mo. 451,°18 SW 839 


[aff 35 Mo. A. 585]; Patton v. Pheenix 
Bricks Co. 16% (Mo. 1A! 8 150) SW 
1116; Mansur-Tebbetts Impl. Co. v. 
Price... 81g Now, A. 243354 loemlers Vs 
Damoree, 75 Mo. A, 207; Peters v. 
Featherstun, 61 Mo. A. 466; Michi- 
gan Buggy Co. v. Woodson, 59 Mo. 
A. 550. 
92. See statutory provisions. 


93. Hamilton Second Nat. Bank v. 


Ohio Contract Purchase Co., 28 Oh. 
A. -98, 162 NE 460; Sinker v. 
Comparet, 62 Tex. 470. 

94. Conder v. Holleman, 71 Ga. 


93; American Law Book Co. _v. 
Brunswick Cross-Tie, etc., Co., 12 Ga. 
A. 259, 77 SE 104. See In re At- 
lanta News Pub. Co., 160 Fed. 519 
(stating Georgia law). 


95. Elliott v. Palmer, 9 Ala, A. 
483, 64 S 182; Conder v. Holleman, 
71 Ga. 93; American Law Book Co. 
v. Brunswick Cross-Tie, etc., Co., 12 
Ga. A. 259, 77 SE 104; Gunby v. 
Mack International Motor Truck 
Corp., 156 Md. 19, 142 A 596. 


“The fact that defendants are 
judgment creditors does not make 
them any the less pre-existing cred- 
itors or place them in any better 
position in reference to the equita- 
ble title of plaintiff. If credit was 
not given in reliance upon owner- 
ship of the debtor in the proper- 
ty in controversy, the title of plain- 
tiff was not divested in their favor 
by the simple expedient of procur- 
ing judgments on such debts and 
levying on such property.” Gunby 
v. Mack International Motor Truck 
Corp., 156 Md. 19, 25, 142 A 596. 


96. Gunby v. Mack International 
Motor Truck Corp., 156 Md..19, 142 
A 596. 

97. Holt v. Henley, 232 U. S. 637, 
SH SCth 259) bs.) Li. ede On ei UV S. 
Fidelity, etc., Co. v. G. W. Parsons 
Co., 235 Fed. 114, 148 CCA 608 [aff 
225 Fed. 252]. 

98. See also infra §§ 1254-1256. 

99. See cases infra this note. 

[a] In Alabama it is apparently 
held that unrecorded contracts are 
void as against simple contract cred- 
jtors although the wording of the 
statute is that unrecorded condition- 
al sales contracts shall be_ void 
“against purchasers for a valuable 
consideration, mortgagees, and judg- 
ment creditors without notice there- 
of.’ Henley v. Bradshaw Mercan- 
tile Co., 220 Ala. 193, 124 S 426. 


{b] In Maryland under a statute 
providing that such contracts shall 
be .void as to third persons with- 
out notice until recorded, it is held 
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that general creditors are protected 
as against unrecorded conditional 
sales contracts. It was said that 
“if it had been intended to pro- 
tect only purchasers and_ lienors, 
that purpose would have been ex- 
pressed, The general terms em- 
ployed indicate that the statute was 
designed to safeguard the interest of 
all persons, acting without notice of 
the unrecorded contract, who would 
be injuriously affected if it were per- 
mitted to be enforced.” Roberts v. 
Robinson, 141 Madey 32401 8uVA° 1935 


[c] In Missouri under a statute 
declaring that ‘no sale of chattels, 
where possession is delivered to the 
vendee, shall be subject to any con- 
dition whatever as to creditors. of 
the vendee, or subsequently pur- 
chasers from such vendee in good 
faith, unless recorded,” etc., it is 
held that the statute includes gen- 
eral creditors within its protection. 
Collins v. Wilhoit, 108 Mo. 451, 18 
SW 8389; Studebaker Bros. Mfg. Co. 
v. Hlsey-Hemphill Carriage Co., 152 
Mo. A. 401, 1338 SW 412; Mansur- 
Tebbetts Impl. Co. v. Price, 81 Mo. 
A, 243. See Oester v. Sitlington, 115 
Mo. 247, 21 SW 820. 


[ad] In North Carolina under a 
statute providing that all such sales 
shall be registered in the same man- 
ner and with the same legal effect 
as is provided for chattel mortgages, 
it is apparently the rule that general 
creditors are protected against un- 
recorded conditional sales contracts. 
National Furniture Mfg. Co. v. Price, 


195 N. C. 602, 143 SE 208; General 
Motors Acceptance Corp. v. May- 
berry; 195 5N. eC. 608,142 -SBy76i7;5 


Brem y. Lockhart, 93 N. C. 191; Ward 
v.. Southern Sand,’ ‘etc.,, Co., 33 FE. 
(2d) 773; Hetherington v. Rudisill, 
28 Rw (20) 1718, 62, ALR 377.) But 
see Observer Co. v. Little, 175 N. 
C. 42, 94 SE 526 (‘In order for a 
ereditor to avail himself of these 
registration statutes, it is very gen- 
erally understood that he must, by 
some judicial process or method, take 
steps to fasten his claim upon the 
property. . . . <A proceeding of 
this character (for a receiver) and 
the appointment of receivers there- 
under shall be considered in the na- 
ture of judicial process by which 
the rights of general creditors are 
‘fastened upon the property’ within 
the meaning of the principle and 
avoiding all claims for specific liens 
which have not obtained legal pri- 
ority by having the same duly reg- 
istered as provided and required by 
law’’). 


[e] In South Carolina general 
ereditors are within the protection 
of a statute providing that unrecord- 
ed conditional sales contracts “shall 
be null and void as to subsequent 
ereditors (whether lien creditors or 
simple contract creditors).” _Town- 
send v. Ashepoo Fertilizer Co., 212 
Fed. 97, 128 CCA 613 [certiorari den 
238 U.:S. 619 mem, 35 SCt 601 mem, 
59 L. ed. 1492 mem]. 
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tract is good as against a prior lien given by the 
buyer on after acquired property.®* 


[§ 1253] (3) General and Lien Creditors®*—(a) 
In General. While it appears to be the view in some 
jurisdictions that the statutes are broad -enough to 
include general creditors within their protection,®® 
in most jurisdictions, the rule is that general credi- 
tors are not within the protection afforded by the 
statutes requiring the filing or recording of condi- 
tional sales contracts and that in order for creditors 
to avail themselves of the benefit of these statutes 
they must have acquired a specifie lien on the prop- 
erty sold before the filing or recording of the con- 
ditional sales contract.+ 


This it has been held is so 


[f] In Washington (1) under a 
former statute which extended its 
protection to “creditors” it was set- 
tled after some hesitation that it was 
the purpose of the statute to pro- 
tect only such creditors as had ac- 
quired a lien on the property sold 
before registration of the contract. 
Sunel v. Riggs, 93 Wash. 314, 160 
P 950; Hilers Music House v. Ritner, 
88 Wash. 218,.152 P 1008, 154 P 
787; Jennings v. Schwartz, 86 Wash. 
202,/149 P 947, 82. Wash. 209, 144 
P 39; Malmo v. Shubart, 79 Wash. 
534, 140 P 569 [overr without men- 
tion American Multigraph Sales Co. 
v. Jones, 58 Wash. 619, 109 P 108]. 
(2) To nullify the effect of these de- 
cisions a statute was enacted pro- 
viding that conditional sales shall be 
absolute as to all subsequent cred- 
itors “whether or not such creditors 
have obtained a lien upon such prop- 
erty” unless recorded, ete. This stat- 
ute, of course, extends its protection 
to general creditors and the acquisi- 
tion of a lien is no longer neces- 
sary. Monotype Co. v. Guie, 134 
Wash. 81, 234 P 1046. 

1. Ga.—Twin Theatre Co. v. 
uid Carbonic Co., 134 Ga. 460, 67 
SE 1033; Rhode Island Locomotive 
Works v. Empire Lumber Co., 91 Ga. 
639, 17 SE 1012; Bacon v. Hanesley, 
19 ‘Ga? (A: 2695" 90 Sib. 108343 (Seein tre 
Braselton, 169 Fed. 960; In re At- 
lanta News Co., 160 Fed. 519. 


Iowa.—In re Johnson, 282 Fed. 273; 
Nauman Co. v. ‘Bradshaw, 193 Fed. 
3850, 118 CCA 274; In re Hager, 166 
Fed. 972 (all stating Iowa law). 


Kan.—Big Four Impl. Co. Vv. 
Wright, 207 Fed. 5385, t24 CCA 577, 
47 LRANS 1223 (stating Kansas law). 


Ky.—Crucible Steel Co. v. Holt, 174 
Fed. 127, 98 CCA; 101) [aff 224 U.S. 
262, 32 SCt 414, 56 L. ed. 756] (stat- 
ing Kentucky law). 


Minn.—Neils v. Bohlsen, 181 Minn. 
25, 231 NW 248; Bradley Clark & Co. 
v. Benson, 93 Minn. 91, 100 NW 670; 
Clark v. Richards, 68 Minn. 282, 71 
NW 389; Dunlop v. Mercer, 156 Fed. 
545, 86 CCA 4385 (stating Minnesota 
law). Contra H. H. Babcock Co. v. 
Williams, 75 Minn. 147, 77 NW 791. 


Ni J.—Morey v. Schaad, 98° N. J: 
L: 799, 121 A 622; Commercial Cred- 
it Co. yv.. Vineis, 98 N. J... 376, 120. 
A 417: Reischman v. Masker, 69 N. 
J. L. 353, 55 A 301. 


N, -Y.-Baker v. Hull, 250: N.Y. 
484, 166 NE 175; -In re Avlon Syrup 
Corp., 25 F. (2d) 342; Quinn v. Ban- 
croft-Jones Corp., 18 F. (2d) 727. 


Oh.—Hamilton Second Nat. Bank 
v. Ohio Contract Purchase Co., 28 Oh. 
A. 98,°'162 NE 460; York Mfg. Co. v. 
Cassell, 201 U. S. 344, 26 SCt 481, 50 
Tvved: 82 abrev s35)Medy 52.) O1CGA 
526]; In re Bettman-Johnson Co., 250 
Fed. 657, 163 CCA 3. 

Okl.— Rock sland Impl) (Come ws, 
Fagerquist, 99 Okl. 282, 227 P 117. 
Contra In re Johnson, 212 Fed. 311 
(construing Oklahoma statute). 


Tex.—Bowen v. Lansing Wagon 
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not only where the statute is susceptible of no other 
construction, as where by its wording the protec- 
tion is imited to “lien ereditors,’’? “judgments eredi- 
tors,”* or ereditors who have acquired a lien by at- 
tachment or levy,* but also under statutes providing 
that unless the provisions requiring filing or record- 
ing are complied with the contract shall not be valid 
as against any other person than the parties there- 
to,° or shall be absolute except between the seller 
and buyer,® or shall not be valid as against “third 
or that unless the provisions requiring 
filing or recording are complied with the sale shall 


: 997 
parties,’ 


Works, 91 Tex. 385, 43 SW 872; 
wv. Keating. Impl, etes..Cor, 
Civ. A. 526, 77 SW 1054; Parlin, etc., 
Co. v. Harrell, 8 Tex. Civ. A. 368, 27 
SW 1084. 


Utah.—Hansen v. Daniels, 73 Utah 
142,272 P 941. 


Wis.—Thorne v. State Bank of 
Platteville, 193 Wis. 97, 213 NW 646; 
Mlodzik v. Ackerman Oil Co., 191 Wis. 
233, 212 NW 790; E. L. Essley Mach. 
Co. v. Milwaukee Motor Co., 160 Wis. 
300, 151 NW 814; John Deere Plow 
Co. v. Edgar Farmer Store Co., 154 
Wis. 490, 1483 NW 194; John Deere 
Plow Co. v. Anderson, 174 Fed. 815, 
98 CEA 523. 


Wyo.—Crumrine 
Wyo. 111, 78 P 402. 


[a] In Nebraska omission to file 
the contract is available only to such 
creditors as have acquired posses- 
sion by levy of attachment or execu- 
tion while the vendee was in pos- 
session unless it appear that they ex- 
tended credit to the vendee on the 
faith of his apparent ownership. 
Wilson v. Lewis, 63 Nebr. 617, 88 
NW 690. 


{b] In Virginia (1) under a for- 
mer statute which made unrecorded 
conditional sales “void as to _ credi- 
tors of and purchasers for value’ it 
was held that general creditors were 
within the protection of the statute. 
Hash y. Lore, 88 Va. 716, 14 SE 365. 
(2) A later statute limits its pro- 
tection to creditors who have ob- 
tained a lien, and a conditional sale, 
although unrecorded, is now good as 
against general creditors. Newcomb 
v. Guthrie, 145 Va. 627, 134 SE 585. 


{[c] In West Virginia (1) the 
present statute provides that the con- 
tract shall be “void as to any... 
creditor of the buyer, who, without 
notice of , such provision, .. ..ac- 
quires by attachment or levy a lien 
upon them before the contract or a 
copy thereof shall be filed.” ‘Under 
this statute, a lien acquired in the 
manner designated is essential to 
give creditors the protection of _ the 
statute. Bent v. H. W. Weaver, Inc., 
106 W. Va. 164, 145 SE 594. (2) Un- 
der an earlier statute of this state 
which provided that reservation of 
title should be void as to ‘‘creditors” 
of the buyer unless recorded, etc., 
it was held that general creditors 
were entitled to the protection of the 
statute. Hyer v. Smith, 48 W. Va. 
550, 37 SE 632; Baldwin v. Van Wag- 
ner, 33 W. Va. 293, 10 SE 716; Citi- 
zens’ Coal, etc., Co. v. Custard, 244 


Hall 
oo WLex 


v. Reynolds, 13 


Fed. 425; 157 CCA 51 (stating former 
rule under West Virginia statute). 
2. Newcomb v. Guthrie, 145 Va. 
627, 134 SE 585.' 
3. Reischman v. Masker, 69 N. J. 
L. 353, 55 A 301; General Electric 


Co. v. Transit Equipment Co., 57 N. 
J. Eq. 460, 42 A 101. 

[a] In New Jersey a judgment at- 
taches as a lien without the use of 
any process. See Judgments § 892. 
‘4. Commercial Credit Co. v. Vine- 
is, 98 N. J. L. 376, 120 A 417; Baker 
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form of lien.® 


Vv. Hull, 250 N. Y. 484, 166 NE 175; 
Bent v. H. H. Weaver, Inc., 106 W. 
Va. 164, 145 SE 594; Thorne v. State 
bank: of Platteville, 193 Wis. 97, 213 


NW 646; Mlodzik v. Ackerman. Oil 
Co., 191" Wiss. 233, 212) NW190. oSee 
In re Avlon Syrup Corp., 25 F. (2d) 


342; Quinn v. Bancroft-Jones Corp., 


18 F. (2d) 727 (both stating New 
York law). 
5. Hansen v. Daniels; 73 Utah 142, 


272 P 941; EH. L. Essley Mach, Co. v. 
Milwaukee Motor Co., 160 Wis. 300, 
151 NW 814; John Deere Plow Co. v. 
Edgar Farmer Store Co., 154 Wis. 
490, 1483 NW 194. 


6 American Clay Mach. Co. v. 
New England Brick Co., 87 Conn. 369, 
87 A 7381. 


7. Bacon v. Hanesley, 19 Ga. A. 69, 
90 SE 1088. See John Deere Plow Co. 
v. Anderson, 174 Fed. 815, 98 CCA 
523; In re Atlanta News Pub. Co., 
160) Hed) 519 «Central "Trust "Co. vw. 
Marietta, etc., R. Co., 48 Fed. 868, 1 
CCA. 133 (all stating Georgia law). 


8. U. S.—Big Four Impl. Co. v. 
Wright, 207 Fed. 535, 125 CCA 577, 47 
LRANS ‘1228. 


Iowa.—In re Johnson, 282 Fed. 273; 
Nauman Co, v. Bradshaw, 193 Fed. 
350, 118 CCA 274; In re Hager, 166 
Fed. 972 (all stating Iowa law). 


Ky.—Crucible Steel Co. v. Holt, 174 
Fed. 127, 98 CCA 101 [aff 224 U. S. 
262, 82 SCt 414, 56 L. ed. 756] (stat- 
ing Kentucky law). 


Minn.—Neils v. Bohlsen, 181 Minn. 
25, 281 NW 248; Bradley Clark & Co. 
v. Benson, 98 Minn. 91, 100 NW 670; 
Clark v. Richards, 68 Minn. 282, 71 
NW 389. 


Oh.—Hamilton Second Nat. Bank 
v. Ohio Contract Purchase Co., 28 Oh. 
A. 93, 162 NE 460; York Mfg. Co. v. 
Cassell, 201 U. S. 344, 26 SCt 481, 50 
L. ed. 782 [rev 1385 Fed. 52, 67 CCA 
526] (stating Ohio law). 


Okl.—Rock Island Impl. Co. vy. Fa- 
gerquist, 99 Okl. 282, 227 P 117. 


Tex.—Bowen v. Lansing Wagon 
Works, 91 Tex. 385, 45 SW 872; Hall 
Vv. Keating) Impl... etc., “Co., 33 .Tex. 
Civ. A. 526, 77 SW 1054; Parlin, etc., 
Co. v. Harrell, 8 Tex. Civ. A. 368, 27 
Sw 1084. 


See also Chattel Mortgages § 192. 


[a] In support of this view it was 
said: “The substantive law gives the 
right only to lien creditors to ques- 
tion the failure to file the condition- 
al sales contract for record. This 
harmonizes with the rules of law for 
guidance in construing the record- 
ing acts, as the recording acts do not 
create any substantive right, but are 
merely for the protection of such 
rights. So, the defendant cannot 
look to the phrase “creditors of the 
vendee” as describing the class of 
persons who may attack the condi- 
tional sales contract for failure to 
record. The class who may make 
such attack is defined by the substan- 
tive law of contracts to which ref- 
erence has already been made _ here- 
in.” Rock Island Impl. Co. v. Fager- 


[§ 1254] (b) What Constitutes Lien. 
“lien” within the foregoing principles® is generally 
held to import a seizure of: the property under legal 
process?® and this, it has been held, is the case both 
under statutes protecting creditors who acquire “by 
attachment or levy a lien,’’!! and where the persons 
intended to be protected by the statute are merely 
designated as “ereditors.”?” 


“ Bet | ee 
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be void as against “creditors,” the view being taken 
that the word “creditors” does not include general 
creditors but only those who have acquired some 


The word 


quist, 99 Okl. 282, 284, 227 P 117. 
9. See supra § 1253. 


10. Minn.—Neils v. Bohlsen, 181 
Minn. 25, 231 NW 248; Bradley Clark 
& Co. v. Benson, 93 Minn. 91, 100 NW 
670; Clark y. Richards, 68 Minn. 282, 
71 NW 3889. 

N. J.—Commercial Credit Co. v. 
Vineis, 98 N. J. L. 376, 120 A 417; 
Depew v. Depew, 98 N. J. Eq. 461, 131 


A’ 76; Koerner v. U. S. Waxed, ete; 
a Co.,, 94.°N. Je Ma: °655,0 12 tees 


N. Y¥.—Baker v. Hull, 250 N. Y. 
484, 166 NE 175; Quinn v. Bancroft- 
Jones Corp., 18 F. (2d): 727. 


W. Va.—Bent v. H. W. Weaver, 
Inc., 106 W. Va. 164, 145 SE 594. 


Wis.—Mlodzik v. Ackerman Oil Co., 
Dee Wis. 233, 212 NW 790, 54 ALR 


Wyo.—Crumrine vy. 
Wyo. 111, 78 P 402. 


See Bowen v. Lansing Wagon 
Works, 91 Tex. 385, 48 SW 872 (un- 
der the statute providing that all 
reservations of title to chattels as 
security for purchase price thereof 
shall be held to be chattel mortgages 
and void as to creditors and bona fide 
purchasers unless such reservation be 
registered as required of chattel mort- 
gages and that chattel mortgages 
shall be absolutely void as against 
subsequent purchasers or mortgagees 
or lienholders in good faith unless 
filed in the office of the clerk of the 
county where the property shall then 
be situated, creditors are persons 
whose claims are charged by law as 
specific liens upon certain property 
such as holders of attachment, exe- 
cution, judgment, landlords’ and 
mechanics’ liens and to exclude there- 
from all others). 


11. See New Jersey, -New York 
and Wisconsin cases supra note 10. 


12. See Minnesota and West Vir- 
ginia cases supra note 10. 


[a] As illustrative of rule it ha 
been held that (1) the appointment 
of receivers and their taking posses: 
sion of property conditionally sold 
does not constitute the acquisition of 
a lien within the rule and as to them 
an unrecorded conditional sales con- 
tract is good. Quinn vy. Bancroft- 
Jones Corp., 18 F. (2d) 727 (stating 
New York law); Falaeneau v. Reli- 
ance Steel Fdy. Co., 74 N. J. Eq. 325, 
69 A 1098; Koerner v. U. S. Waxed, 
etc., "Paper iCo.. 94° Ni: |) doe Hides oboe 
Carroll v..Cash Mills, 125 S. C. 3382, 
118 SEH 290; Malmo v. Shubart, 79 
Wash. 534, 140 P 569, LRA1917C 440; 
Mlodzik v. Ackerman Oil Co., 191 Wis. 
233, 212 NW 790. (2) Possession of 
such property by a receiver is not 
synonymous with the statutory words 
“lien by attachment or levy.’ Koer-- 
ner v. U. S. Waxed, etc., Paper Co., 
supra. (3) So also, it has been held 
that an adjudication in bankruptcy is 
not such a lien as is contemplated by 


Reynolds, 13 


the rule. York Mfg. Co. v. Cassell, 
201 U. S. 344, 26 SCt 481, 50 L. ed. 
782 [rev 135 Fed. 52, 67.CCA 526]; 


Drill Co. v. Mercer, 163 Fed. 948, 90 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1255-1257] 


[§ 1255] (4) Judgment Creditors. By express 
provision of some statutes, judgment creditors of 
a conditional buyer obtain rights which take preced- 

_ ence over the claims of the conditional seller whose 
contract has not been filed or recorded,'*® the protee- 
tion extended by the statute being subject to the 
limitation that the judgment must have been ob- 
tained subsequent to the time when the conditional 
sale was made!* since one who obtains a judgment 
prior to the sale does not extend credit on faith of 
ownership of the property?® and that the judgment 
ereditors were without notice of the reservation of 
title by the original seller.4® An attaching ereditor?* 
is not a “judgment creditor” and is not within the 
legal seope of a recording statute enacted for the 
protection of “judgment creditors,’’+® 


[§ 1256] (5) Attachment or Execution Creditors. 
Statutes which require the filing or registration of 
conditional sales contracts are very generally held 
to protect creditors who have acquired liens by at- 
tachment of?° or levy of execution on?° the property 
sold, before the contract was recorded, the rule, 
however, being subject to the limitation as to actual 
notice of the existence of the conditional sales con- 
tract.21_ As regards attaching creditors, the rule has 
been held to apply under statutes in which attach- 
ment creditors are expressly designated as entitled 
to the protection of the statute,?* but also under 
statutes providing that unrecorded contracts of con- 
ditional sale shall be valid only as between the orig- 
inal parties thereto?* or invalid “against any other 
person than the parties thereto and those having no- 


CCA 303, 20 LRANS 1065; In re At- 15. Finance Corp. 
lanta News Pub. Co., 160 Fed. 519;|] McGhee, 142 S. C. 


Dunlop v. Mercer, 156 Fed. 545, 86] ALR 1133. 
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tice thereof.”?4 And one who has levied an execu- 
tion on property sold has been held to be within the 
protection of a statute making unrecorded condi- 
tional sales void “as against third parties.”?> But 
where property conditionally sold was returned in 
payment of the price, a subsequent judgment creditor 
of the buyer cannot levy on the property in the hands 
of the seller, even though the contract of sale was 
not filed.2® And it has been held that an unrecorded 
contract is valid as against a judgment creditor who 
levied on the property of the buyer under a statute 
extending. its protection only to “third persons ac- 
quiring title to said property from said purchasers” 
since he would not thereby acquire any title to the 
property of the buyer by virtue of levy of the writ.?? 


[§ 1257] d. Trustees and Creditors Secured by 
Deed of Trust. It has been variously held that a 
trustee in a deed of trust of property for the benefit 
of creditors is a “creditor,” within a statute making 
conditional sale contracts void against subsequent 
creditors without notice unless recorded,?*> and that 
one to whom property conditionally sold was con- 
veyed for the purpose of securing payment of an 
amount due a third person was a “purchaser” within 
a statute®® protecting against unrecorded conditional 
sale contracts “purchasers from the vendee for value 
and without notice.’°° On the other hand, it has 
been held that ereditors who have acquired no rights 
in the property other than by acceptance of a trust 
deed by the buyer for property conditionally sold 
conveying it for their benefit are not “creditors” 
within statutes requiring registration of conditional 


of America v. [a] Rule applied.—A levy of an 


380, 140 SE 691, 55 | attachment on all the goods, wares, 


merchandise, furniture, and fixtures 


CCA 435. And see Bankruptcy § 214. 16. Alford v. Singer Sewing Mach. weieueiis GO? STA Ae and con- 

' dewat 919 Fed. |Co., 17 Ala. A. 825, 85 S 584 [certiora-| talnec In a certain building, covers 
627 (stating New Jersey law). Louis.| i den 204 Aja, 697, 85 S 921]; De-|an article sold to defendant on. con- 
ville, etc. R. Co. v. Miller, 209 Ala.|catur’ Fertilizer Co. v. Decatur Mo-|dition that the title is not to pass 


378, 96 S 322 (Code [1907] § 3394| tors, Inc., (Ala. 


A.) 129 S 709;|from the seller until the purchase 


amended by Gen. Acts [19111 p 115);| Finance Corp. v. McGhee, 142 S. C.|Price ig paid in full, where the con- 


Racine-Sattley Co. v. Hansen, 84] 280, 140 SH 691, 55 ALR 1133 
Jones v. 17. Generally see infra § 1256. 


Nebr. 525, 121 NW 573; 
Reed, 77 Nebr. 492, 109 NW. 738; 


1065 (Comp. St. [1903] e¢ 32 § 26); 
Crumrine v. Reynolds, 13 Wyo. 111, 
718 P 402 (Rev. St. [1899] § 28387). 


{a] Under Mississippi statutes 
the secret claim of the seller of chat- BOT Api Bnd) s, 
tels, although the legal title is, in 
good faith, reserved as security for|8& SE 206. 


tract of sale is not recorded, and nei- 
ther the officer making the levy nor 
the attachment creditor had notice 


Starr a. Dow, 77 Nebr. 172, 108 NW as tt in pes ie Godfrey, 79 N. J.|of the existence of the condition, 


19. Ariz.-—Cashman v. Lewis, 26|Cash Register Co. v. Broeksmit, 103 
Ariz. 95, 222 PP’ 411. 


Conn.—Jester v. Naples, 94 Conn. 20. Ga.—Doerun Farmers’ Bank v. 


when the levy was made. . National 


Iowa 271, 72 NW 526. 


Avery, 145 Ga. 449, 89 SE 409. 


Ga.—Steen v. Harris, 81 Gar 681, Ill.— Gilbert v. Gere, 67 Ill. A. 590. 


Iowa.—American Laundry Mach. 


the payment of the purchase-money, 
eannot prevail against a judgment 
creditor of the buyer, where the lat- 
ter has held possession of the prop- 
erty more than three years. Jen- 
nings v. Wilson, 71 Miss. 42, 14 S 
259. 


14. Elliott v.. Palmer, 9 Ala. A. 
483, 64 S 182; Conder v. Holleman, 
TAs Gai 93: 


“Whether said conditional sale had 
been duly recorded or not, it. would 
not in any manner affect the plain- 
tiff, whose judgment had been ob- 
tained before the sale, and as to him 
it made no difference whether the 
sale was recorded or not. A judg- 
ment creditor of a mortgagor whose 
judgment was obtained before the 
making of a mortgage would not be 
affected by the record of such mort- 
gage in any way. ‘So this judgment 
ereditor is nowise affected by the 
non-record of this conditional sale; 
no right has acerued to him between 
the making of the conditional sale 
sand the record of the same, he is not 
hurt by its non- -record; and as to 
him, it is the same as if’ the sale had 
been duly recorded.” Conder v. Hol- 
leman, 71 Ga. 938, 94, 


ican Laundry Machin- 
ery Co. v. Everybody’s Laundry, 185 
Iowa 760, 171 NW 161. 


Kan.—Geppelt v. Middle West 
Stone ‘€o;,, 90. Kan: 539; -135).P. 573% 
Paul v. Lingenfelter, 89 Kan. 871, 132 
Jedd Sabeds ye 

Me.—Maine Acceptance Corp.  v. 
Sheehan, 129 Me. 485, 149 A 833. 


Md.—Meyer Motor Car Co. v. Cum- 
berland First Nat. Bank, 154 Md. 77, 
140 A 34. 


Mont.—Billings Hardware Co. v. 
Bryan, 63 Mont. 14, 206 P 418. 


» Nebr.—Starr v. Dow, 77 Nebr. 172, 
108 NW 1065. 


N. J.—Koerner v. U. S. Waxed, etc., 
Paper Co., 94.N. J. Eq. 655,.121.A 
338. 

N. Y.—Pisculli v. Bellanca Air- 
craft Corp., (Del. Ch.) 149 A 481, 150 
A 81 (stating New York law). 

Vt.—Whitcomb v. Woodworth, 54 
Vt. 544. 

Wis.—Rawson Mfg. Co. v. Rich- 
eee 69 Wis. 643, 35 NW 40. 

yo.—Crumrine v. Reynolds, 13 
wyo” 111, 78 P 402, 


Co, v. Everybody’s Laundry, 185 Iowa 
760, 171 NW 161. 


W. Va.—Baldwin v. Van Wagener, 
33 W. Va. 293,10 SE 716. \ 


Wis.—Williams v. Porter, 41 Wis. 
422. 


21. McPhail :v. Gerry, 55 Vt. 174. 
And see infra § 1263. 

22. See statutory provisions. 

23. Maine Acceptance Corp. v. 
Sheehan, 129 Me. 485, 149 A 833. 

24. Rawson Mfg. Co. v. Richards, 
69 Wis. 6438, 35 NW 40. 


25. Farmers’ Bank v. Avery, 145 
Ga. 449, 49 SE 409. 


26. Secor v. Close, 83 Wash. 77, 
145 P 56. 


27. Higgins v. Central Cigar Co., 
32 F. (2d) 400 (stating District of Co- 
lumbia law). 


28. Handlan-Buck Mfg. Co. v. Wa-_ 


terloo Drop Forge Co., 173 Iowa 452, 
155 NW 802. 
29. See Va. Code [1919} § £189. 
30. Klingstein v. Vaughan, 149 Va, 
147, 140 SE 275. See Arbuckle y. 
Gates, 95 Va. 802, 30 SE 496 (under 
Code [1887] § 2462). 


1254 [55 C.J.] 
sale contracts to render them effective against “eredi- 
torsos 

[§ 125 8] e. Donees and Creditors of Donees. Al- 
though it is provided by statute that unrecorded con- 
ditional sales are invalid as against third persons, 
it has been held that a conditional seller who has not 
recorded his contract may recover the property from 
one who acquired it by gift from the buyer.?? But 
he is not entitled to the property as against one who 
had extended credit to the donee on the faith of his 
apparent ownership in the property.** 

[§ 1259] f. Mortgagees. Conditional ‘sales con- 
tracts not filed or recorded in accordance with stat- 
utory requirements are void and inoperative as to 
subsequent mortgagees without notice under statutes 
expressly designating them ‘as a class of persons 
entitled to protection,** and under statutes providing 
that the contract must be recorded in order to be 
valid as against third persons®® or that the contract 
unless recorded shall not be valid except as between 
the parties.*® And jit has also been held that subse- 
quent mortgagees without notice are “purchasers” 


31. Bowen v. Lansing Wagon{| Iowa 265. 


SALES 


See In re Hager, 166 Fed. 


[§§ 1257- 1259 


within the meaning of these statutes and. caiitied to 
their protection?’ although there is authority to the 
contrary.*% The protection has been extended to a 
mortgagee in good faith of a subsequent purchaser.*® 
The rights of the mortgagee will not be postponed to 
those of the seller by reason of notice of the condi- 
tional sale before record of the mortgage, but after 
its execution.*® And it has been held that the len 
of the mortgage is superior to the title of the seller 
although the property is thereafter surrendered to 
him.4! A failure to record the contract does not, 
however, affect the rights of the seller as against a 
prior Ripe ia purporting to cover ad 
property.*? 


Mortgage for preéxisting debt. The protection of 
the statute has also been extended to mortgagees 
where the mortgage is given for a preéxisting debt 
without any new consideration;*? but other deci- 


¥ 


/ 


sions hold that a mortgage for a preéxisting debt will | 


not take precedence over an unrecorded conditional 
sale contract unless there is a new consideration,** 


contract of sale reserving title in the 


Works, 91 Tex. 385, 43 SW 872 [overr 
without mention Parlin, ete., Co. v. 
Harrell, 8 Tex. Civ. A. 368, 27 SW 
1084 (the view being taken that the 
statute includes only those creditors 
“whose claims are, upon conditions, 
charged by law as specific liens upon 
certain property, such as holders of 
attachment, execution, judgment, 
landlord and mechanics’ liens, and to 
exclude therefrom all others,’ and 
that the holders of claims secured by 
the trust deed are not to be classed 
as “creditors”’). To same effect Mus- 
selman v. Joplin, (Mo. A.) 180 SW 


1058, ; 
32. Kaplan v. Collier, 16 Ga. A. 620, 
85 SE 946 (the view being taken 


that the registration laws were not 
intended to protect those who claim 
under voluntary conveyances). See 
Rock Island Impl. Co. v. Fagerquist, 
99 Okl. 282, 227 P 117 (dictum). 


33. Reisman vy. Wester, 10 Ga. A. 
96, 72 SE 942. 

34. Louisville, etc, :R. Co. v. Mil- 
ler, 209 Ala. 378, 96 S 322; Lynn’ v. 
Broyles Furniture Co.; 3 Ala. A. 634, 
57 S 122; Behn v. State Nat. Bank, 
65 N. J. L. 591, 48 A 527; Knowles 
Loom Works v. Vacher, 57 N. J. L. 
490, 31 A 306, 88 LRA 305; Vincin- 
guerra v. Fagan, 57 Misc. 224, 109 
NYS 317; Auto Mortg. Co. v. Montig- 
ny, 168 NYS 670; Seger, etc., Co. v. 
Maclaire, , 165 NYS 423; Worley v. 
Metrovolitan Motor Car Co., 22 Wash, 
QA Va0 ee LOT. 

[a] Mortgagor’s title not acquired 
in good faith.—Where statute ex- 
pressly includes subsequent mortga- 
gees in good faith and declares that 
as to them an unrecorded contract of 
conditional sale shall be void, a mort- 
gagee in good faith from the vendee 
of the original purchaser will be pro- 
tected, although his mortgagor's title 
was not acquired in good faith. Behn 
v. State Nat. Bank; 65 N. J. L. 591, 48 
A 527. 

85. Anderson v. Adams, 117 Ga. 
919, 48 SE 982: Singer Mfg. Co. v. 
Bradfield, 114 Ga. 3038, 40 SE 271; 
Wheeler, etc., Mfg. Co. v. Irish Amer- 
ican Dime Sav. Bank, 105 Ga. 57, 81 
SE 48. 

36. Muskin v. Lazarovitch, 106 Me. 
3538, 76 A 702. 

37. Iowa.—Wilton Union Bank vy. 
Creamery Package Mfg. Co., 105 Lowa 
136, 74 NW 921; Manny v. Woods, 33 


972 (stating Iowa law). 


Miss.—McKee v. Mitchell, 109 Miss. 
320, 68 S 468. 


Mo.—Norwalk Iron Works Co. v. St. 
oe ae Gena Bank, 165 Mo. ‘A, 67, 145 


N. H.—Sinclair v. Wheeler, 69 N. H. 
538, 45 A 1085. 


Okl.—Phelan vy. Stockyards Bank, 
134 OKI 13, 276 P° 175. 


Tex.—Eason v. -De Long, 
Cive, AN bal? 864SiW. 3847; 


38. Racine-Sattley Co. v. Meinen, 
79 Nebr. 33, 114 NW 602, 79 Nebr. 32, 
112 NW 321; McCormick Harvesting 
Mach. Co. v. Callen, 48 Nebr. 849, 67 
NW 8638; Campbell Printing Press, 


38 Tex. 


etc., Co. v. Dyer, 46 Nebr. 830, 65 NW 
904. 

39. Behn v. New Jersey Nat. Bank, 
65° NAb 91541 48 VA 527 

40. Singer Mfg. Co. v. Bradfield, 
114 Ga. 303, 40 SE 271. 

41. Anderson vy. Adams, 117 Ga. 


919, 48 SE 982. 


42. York Mfg. Co. v. Cassell, 201 
U. S. 344, 26 SCt 481, 50 Lied. 782; 


Meyer v. Western Car Co., 102 U. S. 
1, 26 L. ed. 59;: Union ‘Trust Co. v. 
Beach Mfg. Co., 225 Fed. 93; Man- 


hattan Trust Co. v. Sioux City Cable 
R. Co., 76.\Fed. 658; Central. Trust 
Co. v. Marietta, ete., R. Co., 48 Fed. 
868, 1 CCA 138. See Pisculli v. Bell- 
anca Aircraft Corp., (Del. Ch.) 149 A 
418 (where conditional sales contract 
covering monoplane was not correctly 
filed under N. Y. Uniform Conditional 
Sales Act (Consol. L. ¢ 41 art 4) §§ 
64-66, it was nevertheless not void as 
to one claiming lien under invalid 
chattel mortgage which had.been giv- 
en by buyer before he acquired title, 
since claimant was not ereditor hav- 
ing lien either by levy or attachment 
and not purchaser from conditional 
vendee without notice within § 65, 
notwithstanding that “purchaser” in- 
cludes mortgagee under § 61, since 
such person, never having been hold- 
er of legal mortgage, could not quali- 
fy as “legal mortgagee” and was not 
“equitable mortgagee,’ because sup- 
Rees mortgagor never acquired ti- 
tle). 

{a] Thus a holder of bonds of a 
corporation, secured by a trust mort- 
gage executed prior to the corpora- 
tion’s purchase of a boiler under a 


seller ntil the price was paid, was ~ 


neither a subsequent purchaser nor 
mortgagee of the corporation as to 
such boiler, within a statute making 
conditional contracts of sale not re- 
corded as provided for therein void 
as to judgment creditors and subse- 
quent purchasers and mortgagees in 
good faith. Tilford v. Atlantic Match 
Co., 184 Fed. 924. 


[b] Property attached to realty.— 
(1) Where chattels sold,;under an 
agreement that the title shall not 
pass until payments are delivered to 
the purchaser after he has made a 
mortgage covering after-acquired 
property, of which mortgage the ven- 
dor has constructive notice through 
its record, the vendor’s lien on such 
chattels for their price will prevail 
as against the mortgagee, provided 
such chattels are separate and dis- 
tinct personalty, and do not .become 
part of the real estate mortgaged. 
New York Security, ete., Co. v. Capital 
R. Co., 77 Fed. 529 [aff 83 Fed. 757, 
28 CCA 76]. (2) But if with the con- 
sent of the vendor, implied by his 
knowledge of the mortgage, such 
chattels become a part of the realty, 
they are subject to the lien of the 
mortgage. New York Security, ete., 
Co. v. Capital R. Co., supra. See Har- 
rison v. Nepisiguit Lumber Co., 41°Ns 
B. 1 (where machinery sold was at- 
tached to the realty and became a fix- 
ture, it was held that the rights of 
the vendor were postponed to those 
of a holder of an antecedent mort- 
gage covering after-acquired prop- 
erty, since § of the Conditional 
Sales Act preserving the character of 
chattels sold under a conditional sale 
contract, must be filed as provided in 
§ 2 of said act, even though there is 
also a section which provides that 
such contracts shall be void as to sub- 
sequent purchasers and mortgagees). 


43. Knowles Loom Works v. Vach- 
er, 57°N. J. L. 490,531 A 306, 38 LRA 
305 (a chattel mortgage subsequently 
given to secure a preéxistine debt is 
a “mortgage in good faith” within the 
meaning of the statute): Worley v. 
Metrovolitan Motor Car Co., 72 Wash. 
243, 130 \P 107 (an “meumbrancer in 
good faith’’). 


44. Duffus v. Howard Furnace Co., 
15 Mise. 169, 37 NYS 19 [rev on other 


grounds 8 App. Div. 567, 40 NYS 925]: 


Bowen v. Lansing Wagon Works, 91 
Tex. 385, 48 SW 872. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1259-1262] 


such as an extension of time to pay the debt,*® but 
if such extension of time is granted the mortgagee 
is entitled to the property as against the conditional 
seller.4® 

Effect of failure to acknowledge or record mort- 
gage. It has been held that if the mortgage is not 
recorded the claim of the conditional seller whose 
sale was not recorded will prevail,** but that a fail- 
ure to acknowledge the mortgage will not affect its 
validity as against the conditional seller.‘§ 

Effect of failure to renew registration. It was 
held by the supreme court of Canada, the court being 
equally divided, that where subsequent to the execu- 
tion of a mortgage of goods conditionally sold, the 
registration laws were amended by the addition of 


. a provision that unless a renewal statement of the 


' Works, supra. 53. 


amount due on a conditional sale was registered 
every two years the condition of the agreement 
should cease to have effect, and the conditional sell- 
er failed to renew the registration of the sales con- 
tract, the priority of his lien over the mortgage was 
lost,*® and that this was so even though the mortgage 
had not been recorded.°®° 


[§ 1260] g. Pledgees. The claim of a pledgee will 
prevail as against that of a conditional seller of the 
property pledged who has failed to record his con- 
tract in accordance with statutory requirements 
where the statute expressly designates pledgees as 
one of the classes of third persons to be protected,*? 
and it has been held that the same result is reached 


45. Bowen y. Lansing Wagon 


46. Union Bank v. Creamery Pack- 
age Mfg. Co., 105 Iowa 136, 74.NW | 98, 162 NE 460. 


921. 
54, 
47. Cottrell v.. Merchants’, etc.,| 379, 88 NYS 56; 


SALES 


F. Cas. No. 11,198. 


Hamilton Second Nat. Bank v. 
Ohio Contract Purchase Co., 28 Oh. A. 


Kauffman v. Klang, 16 Mise. 
La Fetra v. Glover, 


[55 C.J.] 1255 


under a statute designating the person to be pro- 
tected as “any creditor or purchaser” of the buyer.°” 
On the other hand, it has been held that a pledgee is. 
not a “good faith purchaser,”®*? or a purchaser or 
mortgagee in good faith,®+ within the meaning of the 
statutes and that as against a mere pledgee the con- 
ditional seller’s title must prevail. 


[§ 1261] h. Persons Not in Privity with Buyer. 
Statutes declaring unrecorded conditional sales void 
as against purchasers, ete., apply only to purchasers 
from the buyer and do not operate to protect a pur- 
chaser not claiming title through him,*® since such 
a purchaser does not purchase relying upon the ap- 
pearance of title created by the conditional seller.*° 
It has similarly been held that although the contract 
has not been recorded, one purchasing in good faith 
at a constable’s sale under levy against a stranger 
to the title aequires no title in the absence of statute 
to the contrary or estoppel.°* So too it has been 
held that registration statutes extending protection 
to creditors of the buyer or persons claiming title or 
interest in the property from him by saie, assign- 
ment, or otherwise where the contract is not filed 
does not protect mere trespassers found in possession 
of the property.°® 

[§ 1262] i. Other Persons Entitled to Protection 
of Statutes. In the subjoined notes may be found 
decisions in which it was held that certain persons 
were®® or were not®® within the protection of the 
statutes. 

[c] Lessee of furnished house, as 
to articles therein bought by lessor on 
conditional sale, is a subsequent pur- 
chaser or creditor, within a statute 
declaring an agreement between sell- 


er and buyer of personal property 
whereby an interest therein is re- 


Bank, 89 Ga. 508, 15 SE 944. 


“Where both parties fail to record, 
both are lacking in the diligence re- 
quired by law as a condition for their 
protection. Neither can claim a bet- 
ter right because the other neglected 
to record. The law puts them on pre- 
cisely equal terms in this respect. 
Neither having complied with the re- 
quirement to register, they are left 
where they would have stood regard- 
less of the registry statutes. Conse- 
quently the first in time must prevail. 
The same considerations in justice ap- 
ply to the case of a vendor reserving 
title; and it suffices to say that the 
statute manifestly intends to put him 
on the same ground as a mortgagee 
of personalty.” Cottrell v.. Mer- 
chants’, etc., Bank, 89 Ga. 508, 515, 15 
SE 944. 


48. Wilton Union Bank v. Cream- 
ery Package Mfg. Co., 105 Iowa 136, 
138, 74 NW 921 (“The acknowledg- 
ment was not essential to the validity 
of the mortgage, but it was as effectu- 
al as between the parties to it, and 
as against all persons having notice 
of it, as though it had been duly ac- 
knowledged’’). 


49. International Typesetting 
Mach. Co. v. Foster, 60 Can. S. C. 416, 
54 DomLR 229, [1920] 2 WestWkly 
697 [dism app 14 Aita. L. 542, 47 Dom 
LR 329, [1919] 2 WestWkly 652]. 


50. International Typesetting 
Mach. Co. v. Foster, supra (two judg- 
es dissenting on the ground that the 
mortgage not having been registered 
was void against the seller who was 
a creditor of the buyer). 


51. Vincinguerra  v. 
Misc. 224, 109 NYS: 317. 
52. Pittsburgh Locomotive, etce., 
Works v. Keokuk State Nat. Bank, 19 


Fagan, 57 


10 Misc. 70, 31 NYS 150. 


55. Gayle Motor Co. v. Gray-Acree 
Motor Co., 206 Ala. 586, 90 S 334; 
Singer Sewing Mach. Co. v. Wardlaw, 
29 Ga. A. 626, 116 SH 207. 


56. Gayle Motor Co. v. Gray-Acree 
Motor Co., 206 Ala. 586, 90 S 334. 


57. Singer Sewing Mach. Co. v. 
Wardlaw, 29 Ga. A. 626, 116 SE 207. 

58. Kimball v. Post, 44 Wis. 471. 

[a] Rule applied.—Where, in an 
action by the conditional seller 
against a third person, it appeared 
that, after a default by the buyer én- 
titling plaintiff, as against him, to 
possession of the property, defendant, 
being then in possession, refused to 
surrender on plaintiff’s demand, and 
there was no evidence that he held 
under a sale or assignment from the 
buyer, or was other than a mere tres- 
passer, it was not error to direct a 
verdict for the plaintiff. Kimball v. 
Post, 44 Wis. 471. 


59. See cases infra this note. 


[a] Bailee.—Delivery of property 
to a bailee, under a contract author- 
izing purchase for aggregate rental 
value was a conditional sale, requiring 
contract to be recorded to constitute 
constructive notice to persons acquir- 
ing a lien thereon. Singer Sewing 
Mach. Co. v. Tidwell, 36 Ga. A. 525, 
137 SE 128. 


{b] Consignee of buyer who makes 
advances in good faith and without 
notice, is within the protection of a 
statute providing that “every person 
in whose name any merchandise shall 
be shipped, shall be deemed the true 
owner thereof so far as to entitle the 
consignee to protect himself by.a lien 
for his advances.” Bates v. Cunning- 
ham, 12 Hun (N. Y.) 21, 25. 


served to the seller, void as to sub- 
sequent creditors or buyers for a val- 
uable consideration unless it be in 
writing and recorded. Ruff v. Colum- 
bia R., etc., Co., 109 S. C. 312, 96 SE 
183. 

{[d] One surrendering mortgage 
and cancelling debt.—One who in con- 
sideration of the execution of a bill 
of sale of property conditionally sold, 
surrendered a valid mortgage on other 
property, and canceled the debt evi- 
denced thereby, is a ‘third person” 
within a statute providing that condi- 
tional sales must be recorded in order 
to be valid against a “third person” 
who, without actual notice of the res- 
ervation of* title, parts with money 
or other thing of value upon the faith 
of the vendee’s apparent uncondition- 
al ownership of the property, and in 
consideration therefor receives from 
the vendee a bill of sale to the prop- 
erty to secure the debt. Tremere v. 
Barfield, 12 Ga. A. 774, 78 SE 729. 


[e] Purchaser from creditor of 
purchaser.— Where a conditional sales 
contract is not filed as provided by 
statute, it is void as to a purchaser 
from a creditor of the purchaser un- 
der an agreement that the property 
shall be sold and proceeds applied on 
mortgage indebtedness of the original 
purchaser to such creditor.  Inter- 
type Corp. v. Strosnider, 88 Okl. 68, 
249 Pt 22. \ 

60. See cases infra this note. 

[a] Right predicated on breach of 
warranty of title.—Where right which 
purchaser, under retention title con- 
tract, sought to assert_against vendor 
by way of set-off, on account of pay- 
ment of liens, was not predicated on 
purchaser’s being bona fide purchaser 
for value, but on breach of warranty 
of title, it was immaterial that con- 


\ 
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[§ 1263] 8. Actual Notice—a. Effect. It is a rule 
of almost*! universal application that the statutes 
requiring the filing or recording of conditional sales 
contracts in order to render them valid and effective 
as against third persons, will afford no protection to 


tract was not recorded. Malsby v. 
Widincamp, 32 Ga. A. 716, 124 SE 730. 


{b] Rights of assignee in after-ac- 
quired property of assignor.—The 
rights of an assignee to after-acquired 
property of his assignor, in accord- 
ance with the assignment, are subor- 
dinate to the rights of one who there- 
after sells and delivers property to 
the assignor, under an oral condition- 
al sale agreement, by the terms of 
which no title passed until the pur- 
chase price was paid, as such assignee 
is not a “third person” within the 
protection of the recording act the 
asSignee’s title can be no better than 
that of his assignor. Gill v. Kahl- 
Holt Co.>47 App. (D. C.): 53. 


[c] Year’s allowance to widow.— 
A conditional sale of personal prop- 
erty made to a husband, registered 
after his death, takes precedence over 
an allotment of a year’s allowance 
including the property conditionally 
sold, made to his widow after the reg- 
istration. Hinkle v. Greene, 125 N. C. 
489, 490, 34 SE 554 (“as to the liens 
and equities she takes the property 
in the same light that her husband 
held it’’). 


61. See cases infra this note. 


[a] In Kansas under a statute pro- 
viding that all instruments in writing 
or promissory notes evidencing the 
conditional sale of personal property 
and that retain the title to the same 
in the seller until the purchase price 
is paid in full shall be void “as 
against innocent purchasers, or the 
creditors of the vendee,” unless re- 
corded, it is held that an unrecorded 
conditional sales contract where the 
property remains in the possession of 
the purchaser is absolutely void as 
against an attaching creditor of the 
purchaser although the creditor had 
actual notice of the contract. Paul v. 
Lingenfelter, 89 Kan. 871, 132 P 1179 
[expressly overr Larned Nat. Bank v. 
Tufts, 53 Kan:-710, 37 °P/ 127]. 


62. U. S.—In re Rector’s, 220 Fed. 
645, 136 CCA 253; Nauman Co. v. 
Bradshaw, 193 Fed. 350, 113 CCA 274. 


Ala.—Malone Motor Co. v. Green, 
213 Ala. 635, 105 S 897; Diamond Rub- 
ber Co. v. Fourth Nat. Bank, 171 Ala. 
420, 55 S 100; Alford v. Singer Sew- 
ing Mach. Co., 17 Ala. A. 325, 85 S 584 
{certiorari den 204 Ala. 677, 85 S 921]. 


Ariz,—Cashman v. Lewis, 26 Ariz. 
95, 222 P 411. 

Cal.—Wise v. Collins, 121 Cal. 147, 
53 P 640. 

Colo.—Jones v. Clark, 20 Colo, 353, 
$8°P 371. 


Conn.—Liquid Carbonic Co. v. 
Black, 102 Conn. 390, 128 A 514, 
Ga.—Donalson v. Thomason, 137 


Ga. 848, 74 SE 762; Singer Mfg. Co. 
v. Bradfield, 114 Ga. 308, 40 SE 271; 
Hill v. Ludden, etec., Southern Music 
House, 113 Ga. 320, 38 SE 752; Rhode 
Island Locomotive Works v. Empire 
Lumber Co., 91 Ga. 639, 17 SE 1012; 
Morton v. Frick Co., 87 Ga. 230, 13 
SE ‘463; Glisson v. Burkhalter, 31 
Ga. A. 365, 120 SE 664; Bell v, 
Pate, 28 Ga. A. 195, 110 SE 498; 
Balchin v. Jones, 10 ‘Ga Ay 434, 73 
SE 613. 


fii—Thompson v. Duff, 19 Ill. A, 
75 [aff 155 Ill, 204, 40 NE 488, 46 


AmSR 335]. 
Iowa.—Davenport v. Pierce, 194 
Iowa 1152, 190 NW 942; Zacharia 
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v. M. C. Cohen Co., 140 Iowa 682, 
119 NW 136; Moline Plow Co. v. 
Braden, 71 Iowa 141, 28 NW 247; 
Warner v. Jameson, 52 Iowa 70, 3 
NW 951. See Pash v. Weston, 52 
Iowa 675, 3 NW 713. 

Md.—Roberts v. Robinson, 141 Md. 
37, 118 A 198; Wayne Oil Tank, etc., 
Co. v. Middlekauff, 140 Md. 216, 117 


A 570; Winton Co. v. Meister, 133 
Md. 318, 105 A 301. 
Mass.—Hoe v. Rex Mfg. Co., 205 


Mass. 214, 91 NE. 154. 

Mich.—Luce v. Stott Realty Co., 
201 Mich. 587, 167 NW 869; Hogan 
v. Detroit United R. Co., 140 Mich. 
101, 103 NW 543. 

Minn.—Dyer v. Thorstad, 35 Minn. 
534, 29 NW 345. 

Miss.—Watson ve 
Miss. 264, 79 S 92. 

Nebr.—D. M. Osborne Co. v. Piano 
Mfg. Co., 51 Nebr. 502, 70 NW 1124; 
Peterson v. Tufts, 34 Nebr. 8, 51 NW 


Herman, i118 


297; McCormick. v. Stevenson, 13 
Nebr. 70, 12 NW 828. 
N. H.—Batchelder v. Sanborn, 66 


Nee 192, 227A 535. 


N. J.—Morey v. Schaad,.98 N. J. 
L..799; 121 A 622: 

N. Y.—Creamery Package Mfg. Co. 
v. Horton, 178 App. Div. 467, 165 
NYS 257; Duffus v. Howard Fur- 
nace Co., 8 App. Div. 567, 40 NYS 
925 [rev 37 NYS 19]; Biederman 
Vv. Edson,/128 Mise. 455,..219) NYS 
115; Ryan v. Wollowitz,, 25 Misc. 
498, 54 NYS 988. 


N. D.—Thompson y. Armstrong, 11 
N. D. 198; 91 NW 39. 


Okl1.—C. Cretors Co. v. McMillan, 


106 Okl. 260, 234 P 189; Security 
Nat. Bank v. Truscon Steel Co., 92 
Okl. 81, 218 P 665; .Moneyweight 


Scale Co. v. Hale-Halsell Grocery Co., 
SPOKE 135. haO) Paduks ve 

Pa.—Riccardi Motor. Car, 
Weinstein, 98 Pa. Super. 41. 

S. C.—Finance Corp. v. McGhee, 
es S. C. 380, 140 SE 691, 55 ALR 

S. D.—lLyle Culvert, ete, Equip- 
ment Co. v. J. F. Anderson Lumber 
Co., 46 S. D. 366, 193 NW 58. 

Vt.—Reed v. Starkey, 69 Vt. 200, 
37 A 297; McPhail v. Gerry, 55 Vt. 
174; Kelsey v. Kendall, 48 Vt. 24. 

Va.—Liquid Carbonic Co. v. White- 
head, 115 Va. 586, 80 SH 104. 

Wash.—Monotype Co. v. Guie, 134 
Wash. 81, 234 P.1046; Allis-Chalmers 
Mfg. Co. v. Ellensburg, 108 Wash. 
Doo Sopebaao bate 

W. Va.—Banks-Miller Supply Co. 
v. Lewis Hubbard, 106 W. Va. 583, 
146 SE 521. 

Wis.-—Gilpin v. Matchett, 153 Wis. 
347, 141 NW 2385; Perkins vy. Best, 
94 Wis. 168, 68 NW 762. 

Wyo.—Casper Motor Co. v. Mar- 
Quis; Soy Wie. MULS 22 3 eee 764s 
Crumrine v. Reynolds, 13 Wyo. 111, 
78 P 402. 

Can.—Lanston Monotype Mach. Co, 
v. Northern Pub. Co., 63 Can. S. C. 
482: [rev 14 Sask. L. 371, [1921] 2 
WestWkly 971, 61 DomLR 16, and 
expressly overr Ferrie v. Meikle, 8 
Sask. L. 161]. 

See also Chattel Mortgages § 197 
et seq; Mortgages § 537. 

[a] Actual notice to city of the 
existence of a conditional sale con- 
tract, covering machinery to be in- 
stalled in its electric power plant, 
made between the seller and the con- 


TNeseave 
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such persons where they have actual notice of the 
conditional sales contract; 4 
those having actual notice of the contract, it is ef- — 
fectual and valid although not filed or recorded.®? — 
Constructive notice by filing or registration is un- 


in other words, as to 


tractor to install the machinery, was 
effectual in protecting the Seller’s ti- 
tle as against the city after instal- 
lation of the machinery, regardless 
of record notice as required for con- 
ditional sales contracts by Reming- 
ton Code (1915) § 38670. Allis- 
Chalmers Mfg. Co. v. ee leneeune, 108 
Wash. 533, 185 P 811 


[b] In Missouri under a ‘statute 
providing that “no sale of chattels, 
where possession is delivered to the 
vendee, shall be subject to any con- 
dit-on whatever as against creditors 
of the vendee, or subsequent pur- 
chasers frem such vendee in good — 
faith, unless the contract is evi- 
denced in writing executed and ac- 
knowledged by the buyer and record- 
ed,” a conditional sale contract is 
valid as to (1) subsequent purchas- 
ers (Twentieth Century Mach. Co. 
v. Excelsior Springs Mineral Water, 
etc., Co., (Mo. A.) 171 SW 944 -[aff 
273 Mo. 142, 200 SW 1079]; Mus- 
selman v. Joplin, (Mo. A.) 180 SW 
1058; Toledo Computing Sales Co. 
v. Aubuchon, 187% Mo. A. 687, 173 
SW. 85; American Clay Mach. Co. 
v. Sedalia. Brick, etc.,. Co., 174 Mo. 
A. 485, 160 SW 902; Oyler v. Renfro, 
86 Mo. A. 321; Barnes v. Rawlings, 
74 Mo. A. 531; Peters v. Featherstun, 
61 Mo. A. 466) (2) or mortgagees 
(Kingsland v. Drum, 80 Mo. 646) 
having notice of the reservation of 
title although the contract is not 
recorded. (3) And it was former- 
ly hela by the Supreme Court that 
the contract. was valid as to credi- 
tors having notice of the reserva- 
tion of title (Coover v. Johnson, 86 
Mo. 533), (4) but this decision was 
expressly overruled by this court in 
Collins v. Wilhoit, 108 Mo. 451, 18 
SW 839; (5) and the rule is now 
well settled that creditors are with- 
in the protection of the _ statute 
whether or not they have notice of 


the reservation of title (Collins v. 
Wilhoit, supra; Patton v. Phoenix 
Brick Cony al OT) MOMs Ace. Sy ko Shue 
1116; Gilbert Book Co. v. Sheridan, 
114 Mo. A. 332, 89 SW 555;. Oyler 
v.. Renfro, 86 Mo. A: 321; Peters v. 
Featherstun, 61 Mo. A. 466). (6) 


In Collins v. Wilhoit, supra, it was 
said in support of the rule, “In 
Coover v. Johnson, 86 Mo. 533, in 
construing this clause of the stat- 
ute, we held that the expressions, 
‘without notice,’ and ‘in good faith,’ 
are equivalent terms, and that the 
words, in good faith, refer back to 
and qualify the word creditors, as 
well as the words, subsequent pur- 
chasers. On further consideration, 
we are of the opinion that the con- 
clusion then reached cannot stand 
the test. In the first place such 
a reading is unnatural and strained; 
for creditors without qualification 
stand as one class, and subsequent 
purchfasers in good faith as another 
and distinct class. Again, a cred- 
itor may be such in good faith, 
though he has notice of a prohibited 
transaction between his debtor and 
a third person. Here we may again 
obtain light by resorting to the set- 
tled meaning of like words found 
in the first clause of the section. 
Under the first clause it has been 
held ever since 1865 that a reten- 
tion of possession of personalty by 
the vendor made the sale void as 
a matter of law. . . Notice of 
such a sale to a creditor is imma- 
terial, for it is only notice of a trans- 
action which is void by the rules of 
law. The same is true in respect 
of the second clause for notice; to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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important where actual notice exists®? because if the 
party to be affected has actual notice the purpose of 
filing or recordation is accomplished.®* 

[§ 1264] b. Sufficiency—(1) In General. 
ty is imposed on persons whose rights may be af- 
fected by dealing with property, title to which has 
been reserved in a conditional sales contract not 
filed or recorded as required by statute, to make in- 
quiries or use due diligence to ascertain’ whether such 
If they have no aec- 


’a reservation of title exists.®°* 


a creditor of the condition attached 
to the purchase of chattels upon eon- 
dition shall be fraudulent, but it does 
say there shall be no condition what- 
ever as to a creditor of the vendee, 
unless the condition is reduced to 
writing, acknowledged and ‘recorded. 
Unless this is done, the purchase 
is, as a matter of law, without con- 
dition as to creditors of the vendee.” 

63. Luce v. Stott Realty Co., 201 
Mich. 587, 167 NW 869; McPhail v. 
Gerry, 55 Vt. 174. 


64. Security Nat. Bank v. Truscon 
Steel Co., 92 Okl. 81, .218 P 665; 
Moneyweight Scale Co. v. Hale-Hal- 
sel! Grocery Co:; 57 ‘Okl.' 135, 156 P 
1187; Banks-Miller Supply Co. v. 
Lewis Hubbard, 106 W. Va. 583, 146 
SE 521. See Larned First Nat. Bank 
Vv... Butts, 53 Kane710; 5712,7 87P 7127 
(which) although it has been express- 
ly overruled as shown supra note 61 
[a], states an excellent reason for 
the majority rule as follows: “If a 
purchaser or a creditor has actual 
notice of the existence of the title 
notes or evidence of conditional sales 
before his purchase or obtaining a 
lien on such property, he cannot be 
misled or imposed upon, if the origi- 
nal instrument, or a true copy there- 
of, is not deposited for record. The 
filing of a contract of a conditional 
sale with a register of deeds is con- 
structive notice only of its exist- 
ence, and if a party has actual notice 
of such existence otherwise than by 
the record, the full purpose of the 
statute is attained. Actual notice 
given in time is a substitute for rec- 
erdation. It is impossible to make 
any good distinction between actual 
and constructive notice, though it 
may be very well said that actual 
notice is even better than construc- 
tive. Actual notice gives person- 
ally to a party full and ample in- 
formation’’). 

65. Moline Plow Co. v. Braden, 71 
Iowa 141, 32 NW 247. See also Chat- 
ee Mortgages § 199; Mortgages § 
33. 

66. Moline Plow Co. v. Braden, 71 
Iowa 141, 32 NW 247. 


67. Moline Plow Co. v. Braden, su- 
pra. 

68. Malone Motor Co. v. Green, 213 
la. 635, 105° S .897;» Ingersoll v. 
arnes, 47 Mich. 104, 10 NW 127; 
Watson v. Herman, 118 Miss. 264, 


ae See also Chattel Mortgages 
99. 
[a] Rule applied.—Where machin- 


ery is sold to be set up in a mill, but 
with a stipulation that title shall 
not pass until it is paid for, and with- 
out the vendor’s knowledge it is so 
attached to the realty as to make it, 
under ordinary circumstances, a fix- 
ture, and before it is paid for the 
property is sold to some person who 
had sufficient knowledge of the own- 
er’s claim to put him on inquiry, 
trover will lie for the conversion of 
the machinery. Ingersoll v. Barnes, 
47 Mich. 104, 10 NW 127. (2) Where 
defendant bought an automobile with 
knowledge that it was being sold for 
accumulated charges and balance due 
on purchase money, he was charged 
with such notice that reasonable dili- 
gence would have brought to him by 
proper inquiry all of the facts as 
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No du- 


or recording of 
change the rule 
notice.°® Facts 


purchaser. 


to rights of the original 
Miss. 264, 


Watson vy. Herman, 118 
19 Sie 


69. Malone Motor Co. v. 
Ala. 635, 105 S 897. 


70. See cases infra this note. 


[a] Facts constituting actual no- 
tice.—(1) Where the contract of con- 
ditional sale under which a person 
holds possession of standing timber 
is expressly referred to in the con- 
tract by which he sells it to anoth- 
er, no other notice of the terms of 
the original contract is necessary. 
Van Buren vy. Stubbings, 149 Mich. 
206, 112 NW 706. (2) Where prop- 
erty is by a conditional sales con- 
tract purchased by associators in a 
contemplated common law trust, 
with the intent that it’ should be- 
come the property of such trust when 
the organization was completed, 
which soon followed, there is no war- 
rant for a finding that two trusts 
were created, and that the complet- 
ed trust was a bona fide purchaser 
without notice from the first one. 
Monotype Co. v. Guie, 134 Wash. 81, 
234 P 1046. (3) A writing signed 
by a vendor in an unrecorded con- 
tract reserving title, permitting the 
vendee to sell the property for not 
less than a certain sum, to be brought 
to the vendor, when delivered by the 
vendee to the proposed purchaser of 
the property, is sufficient to author- 
ize an inference of notice of reserva- 
tion of title. Glisson v. Burkhalter, 
31 Ga. A. 365, 120 SE 664. 


[b] Suit to recover back property 
within period limited for recording.— 
The bringing of an action of trover 
and the serving of a copy of the pe- 
tition upon defendant within a six- 
month period fixed by law for re- 
cording the conditional bill of sale 
dispenses with the necessity of giv- 
ing record notice of the existence of 
the bill of sale. Industrial Accept- 
ance Corp. v. Perry, 37 Ga. A. 480, 
140 SE 774. 


Green, 213 


71. See cases infra this note. 
[a] Facts insufficient to show ac- 
tual notice.—(1) The -fact .that a 


buyer had endorsed on an unrecorded 
conditional sale contract a statement 
that it had been unable to pay for 
the property and therefore surrend- 
ered all rights to the seller, it is not 
notice to attaching creditors of the 
seller’s rights. Cashman v. Lewis, 
26 Ariz. 95, 222 P 411. (2) Where a 
truck was sold under a conditional 
sale contract stipulating that on de- 
fault in payments: seller might take 
possession without legal process and 
apply payments to rentals, a lessee 
from buyer under lease mentioning 
certain unpaid purchase money 
notes, and who agreed with lessor 
that they should be first satisfied out 
of future profits from use of truck, 


‘was not charged with notice’ of, or 


put on inquiry as to terms of sale 
contract. Mathewson v. Brigman 
Motors Co., 23 Ga. A. 304, 98 SE 98. 

[b] Delay in delivery and deliv- 
ery of goods of a different make from 
those contracted for is not a _ suffi- 


cient notice that property had been 


conditionally sold. These circum- 
stances, it was said, “so commonly 
occur in connection with the trans- 
fer of property acquired without 
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tual notice, failure to make inquiry is immaterial®® 
unless, possibly, it amounts to fraud.®? 
hand, if they have such notice as to put upon them 
the duty of inquiry acting as cautious and prudent 
men should do under the circumstances, they must 
be held to have actual.notice of. everything to which 
the inquiry would lead.°® 


On the other 


Statutes requiring filing 
conditional sales contracts do not 
as to what may be sufficient actual 
held sufficient?® or insufficient™! to 


fraud, that they cannot reasonably 
be said to bespeak fraud.’ Charles 
M. Stieff, Inc. v. Wilson, 151 Md. 597, 
603, 135 A 407. 


[c] Knowledge of conditional con- 
tract as importing knowledge of spe- 
cific provisions of contract.—(1) Un- 
der a statute providing that every 
provision in a conditional sale re- 
serving property in the seller shall 
be void as to any purchaser from, or 
creditor of, the buyer who without 
notice of such provision purchases 
the goods or acquires by attachment 
or levy a lien upon them before the 
contract or a copy thereof shall be 
filed as provided, unless such con- 
tract or the copy is so filed within 
ten days after the making of the con- 
ditional sale, in the absence of such 
filing in order to defeat the rights of 
an attachment or judgment creditor 
under such a levy, it must be shown 
that he had knowledge or notice “not 
only of the existence of the contract, 
but of the provision thereof reserv- 
ing property in the seller and the 
right to elect that the whole pur- 
chase price shall be due on default in 
payment of any installment at the 
time it was executed. Commercial 
Credit; Corp? va Smithy 106° Ne ig 
94, 148 A 756; Morey v. Schaad, 98 
N. J. L. 799, 121 A 622; Thayer Mer- 
cantile Co. v. Milltown First Nat. 
Bank, 98) NovJ= Ds°29, 119" Anas fate 
98 N. J. Le 907,121 A 927); Brown 
Vv. Christianye 97 Need. lie. bGsy leie eas 
294. (2) “The mere fact of knowl- 
edge (if it be the fact) of the ex- 
istence of a conditional sales con- 
tract, without more, ‘does not import 
knowledge of the specific provisions 
contained: in the contract. f 
course, it is otherwise if the con- 
tract be filed, for then every credi- 
tor has constructive notice, not only 
of the contract filed, but also of its 
provisions.” Commercial Credit 
Corp. v. Smith, 106 N. J. L. 94, 148 
A156, TST. ; 


[d] Knowledge that all of pur- 
chase price was not paid.—Knowl- 
edge on the part of the buyer from 
a conditional vendee of property that 
the latter had not finished paying for 
it is not notice that the vendee had 
agreed that the original vendor had 
retained title to the property in ques- 
tion until paid for in full. Barnes v. 
Rawlings, 838 Mo. A. 185; Gindin v. 
Gottman, 191 NYS 218. : 


[e] Knowledge that property had 
been purchased from third person is 
not notice to attaching creditors that 
it was purchased under a condition- 
al sale contract.’ Cashman y. Lewis, 
26 Ariz. 95, 222°-P 411, 


{f] Notice to corporation.—The 
purchaser in an unrecorded condi- 
tional sale resold the property to 


persons who°had notice, and who 
negotiated a loan from a bank in 
order to pay for the property. These 
two persons, with a third, afterward 
incorporated, the third person act- 
ing as general manager. The com- 
pany purchased the property in con- 
troversy some twelve days after its 
purchase by the corporators, and 
paid the first two corporators a cer- 
tain sum in cash, and assumed the 
payment of their indebtedness to the 
bank, executing a note therefor signed 
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show actual notice are set out in the notes hereto. 


[§ 1265] (2) Notice to Agents, Sheriffs Levying 
Executions or Attachments, Assignees, or Receivers. 
Notice to the agent of one claiming property as a 
creditor of the purchaser under a conditional sales 
contract of the claim of the seller thereunder is suffi- 
cient notice.’* It has also been held that a sheriff 
in levying execution upon chattels designated by the 
creditor as property of the debtor acts as agent of the 
creditor so that his knowledge that the goods were 
held by the debtor under a conditional sales contract 
is imputable to the ereditor;7* but, in direct con- 
tradiction of this view, it has been held that notice 
to an officer executing process of attachment is not 
notice to the attaching creditor, the officer being 
an agency of the law and a mere nominal party,‘* 
and even if the creditor would be bound by notice to 
the officer, the finding of a copy of the contraet by 
the officer in executing an attachment on the property 
is not sufficient notice to him.7> Notice to an as- 
signee or recetver appointed for creditors of a buyer 
under a conditional sale contract not filed as required 
by law or the contents of such instrument is not no- 
tice to the creditors as He is in no sense an agent of 
the creditors but an officer of the law.7° 


[§ 1266] ce. Burden of Proving Notice or Want 
of Notice. According to some decisions, the burden 
of proof is on a conditional seller who has failed to 
comply with the statutory requirements as to filing 
or recording his contract to show that a subsequent 


in the company’s name, and posses- 
sion of the property being delivered | Carbonic 
to the company. The company’s] 586, 80 SE 104. 
manager had no notice of the con- 78 
‘ditional sale, and there was nothing A 
to show that the purchase by the 
corporators was intended as a prop- 
osition to the corporation to be ac- 
cepted when it came into existence. 
It was held that the company was (Orel 1 
not charged with notice of the con- 1019 3 
ditional sale. Grand Rapids Furni- : 
ture Co. v: Grand Hotel, etec., Co., 11 79. 
Wyo. 128, 70 P 838, 72 P 687. - Com- 
pare Adams v. Roscoe Lumber Co., 
159 N. Y. 176, 538 NE 805 [affirming 
2 App. Div. 47, 37 NYS 265] (where 
it was held that in an action to re- 
cover possession of personal proper- 
ty where defendant corporation 
claimed as a bona fide purchaser, evi- 
dence that third persons who were 
in the employ of the original condi- 


257; 
NYS 477 
146 NYS 1088 


NE 1042 
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140 Mich. 101, 103 NW 543; 


Co. v. Whitehead, 115 Va. 


In re Bazemore, 
[rev on other grounds sub, nom, Ala- 
bama Cable Co. v. Stewart, 
699, 112 CCA 289]; 
Co. v. Cumberland First Nat. Bank, 83. 
154 Md. 77, 140 A 34; 
Foote, 46 Minn. 240, 48 NW 


Meyer Motor Car 


Creamery Package Mfg. Co. v. 
Horton, 178 App. Div. 467, 165 NYS 
Crocker-Wheeler Co. v. Genesee 
Recreation Co., 160 App. Div. 373, 145 
[rev 1384 NYS 61, and re- 
arg granted 162 App. 
mem, 
9384 mem, 147 NYS 1105 mem (mod on 
other grounds 221 N. Y. 565 
mem) ]; 

Mach. Co. v. Martin, 
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purchaser from?’ or creditor of78 the conditional 
buyer had notice of his contract. Other decisions 
hold that in case of the seller’s failure to file or re- 
cord his contract, the burden of proof is neverthe- 
less on a subsequent purchaser’® or subsequent®® 
or attaching creditors®! to show that he was without 
notice of the rights of the original seller.* 

[§ 1267] 9. Sufficiency of Filing and’ Recordin! 
a. In General. In accordance with the rule estab- 
lished by the weight of authority in regard to the 


recording of instruments generally,®* it has been held 


that the statutory requirement as to recording con- 
ditional sales is satisfied where the instrument is de- 
livered for record in the office designated by stat- 
ute;** this, it is said, is.equivalent for purposes of 
notice to actual record, 85 and when put upon the 
record, the recording relates back to the time of fil- 
ing;8* and the omission to record,’* or recording in 
the wrong book,®* works no harm to the party claim- 
ing under it. "There is, however, authority to the 
effect that the duty is imposed on the seller to see 
to it that all the prerequisites of a valid registration 
are complied with;’® and, accordingly, if the officer, 
in copying the instrument, omits a material part of 
it, such omission invalidates the record as notice.®° 


In what book recorded. Where the statute does 
not designate the book in which the instrument shall 


be recorded, it may be recorded in any book in the 
office.°? 


Filing: copy. The filing of a copy of the instru- 


Liquid | from the nature of the case, pecu- 
liarly within the knowledge or con- 
trol of one party and not of the other, 


189 Fea. 236| the burden of proof is on the party 


having such knowledge.” Singer 
191 Fed. earn v. Nash, 70 Vt. 434, 487, 41 


See Records § 23. 


84. Fairbanks vy. Davis, 50 Vt. 
251; Troy Wagon Co. v. Hutton, 53 
W. Va. 154, 44 SE 135. 


“Tt seems to'be the general carreme 
of authority that when the document 
is lodged in the proper Office, the 
recordation exists, is done.’ Troy 
Wagon Co. v. Hutton, 53 W: Va. 154, 
156, 44 SE 135. 


[a] In absence of town clerk, a 
delivery of a bill of sale to a person 


Thomas Mfg. 


Div. 924 mem, 
162 App. Div. 


mem, 116] in an adj 
A sts joining offiee not. his deputy 
Wilitler-Corbin : 
47 Wash. 123, and the clerk’s memorandum of re- 


ceipt as of the hour of such delivery, 


tional purchaser at the time of the 
transaction, and who participated in 
it, were the officers and managers 
of a corporation subsequently 
formed, that claimed to have _ ob- 
tained title to the property by pur- 
chase, was admissible, as tending to 
prove want of good faith, since its 
officers were all actors in the original 
purchase before the corporation was 
formed). 


72. Diamond Rubber Co. v. Fourth 
Nat, Bank, 171° Ala. 420,°55 S100. 
See also Chattel Mortgages § 200. 


73. Lyle Culvert, etc., Equipment 
Co. v. J. F. Anderson Lumber Co., 46 
S. D. 366, 1938 NW 58. 


74. Thomas y. Richards, 
671, 35 NW 42. ° 


75. Thomas v. Richards, supra. 


76. Thomas Mfg. Co. v. Foote, 46 
Minn. 240, 48 NW 1019. 


77, Starr Piano Co. v. Baker, 8 
Ala. A. 449, 62 S 549; Wilcox v. Wil- 
liamson Law Book Co., 92 Iowa 215, 
60 NW 618; Hogan v. Detroit Unit- 
ed R. Co., 154 Mich. 478, 118 NW 
140; Hogan v. Detroit United R. Co., 


69 Wis. 


91 P 629. 


80. Thompson vy. Armstrong, 11 N. 
D. 198, 91 NW 39. 


81. Singer Mfg. Co. v. Nash, 70 Vt. 
434, 41 A 429; Casper Motor Co. v. 
Marquis) i31).Wyo.V116,.) 223) P 764; 
Crumrine vy. Reynolds, 13 Wyo. 111, 
78 P 402. 


82. See cases infra this note. 


[a] Reasons assigned are (1) that 
the statutes are in derogation of the 
common law and declare a class of 
persons to be favored in law by the 
failure to file the contract and that 
it necessarily follows that the bur- 
den of showing itself within such 
statute rests upon the party claim- 
ing its benefit. Crocker-Wheeler Co. 
v. Genesee Recreation Co., 160 App. 
Div. 373, 145 NYS 477 [rev 1384 NYS 
61, and rearg granted 162 App. Div. 
924 mem, 146 NYS 1088 mem, 162 
App. Div. 934 mem, 147 NYS 1105 
mem (mod on other grounds 221 N. 
Y. 565 mem, 116 NE 1042 mem)]. To 
same effect Crumrine v. Reynolds, 13 
Wyo. 141, #78 (P4020 (2)) Tt is’ a 
rule of evidence, well recognized, 
that, when the means of proof are, 


—. 


according to such person’s minute 
thereon, is a sufficient lodgment for 
pe Fairbanks vy. Davis, 50 Vt. 
85. Fairbanks y. Davis, supra. 
86. Fairbanks vy. Davis, supra. 


87. Troy Wagon Co. vy. Hutton, 53 
W. Va. 154, 44 SE 185. 


88. Troy Wagon Co. v. Hutton, su- 
pra. 

89. General Motors Acceptance 
Corp. v. Brackett, ete., Co., (N. H.) 150 
A 739. See Gunnin v. Carter, 34 Ga. 
AL T88) TLS)? Si '528 ; Battle v. De 
Loach, 18 Ga. A. 526, 89 SE 1050 (both 
holding that where the statute re- 
quires the recording of a conditional 
sales contract, the mere filing of it 
with the clerk is not a compliance 
with the statute and is insufficient 
to give constructive notice to those 
persons for whose protection the stat- 
ute was enacted). 


90. General Motors Acceptance 
Corp. v. Brackett, ete., Co., (N. H.) 
150 A 739. 

91. Troy Wagon Co. v. Hutton, 53 
W. Va. 154, 44 SE 185. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ment with an affidavit stating that it was a true 
copy will be sufficient if so provided by statute.°? 

Filing affidavit with claim. Where the statute re- 
quires the filing of an affidavit with the claim of the 
seller, omission to file the affidavit renders his lien 
invalid.® 


Filing purchase money notes in addition to con- 
tract. Where the contract filed is complete in itself 
and gives all the information contemplated by the 
statute, it is not necessary to file for record notes 
given for the purchase price which contain no pro- 
visions which make the contract essentially different 
in legal effect from the recorded. instrument.°* 


Evidence of filing. If evidence of filing is neces- 
sary, the placing of a file mark on the instrument, 
without the signature of the officer, is insufficient 
for that purpose, since his official act can only be 
evidenced by his signature.®® 

Index. The index is no part of the record but 
is merely a convenience in searching the records.?® 
It is the filing®* or recording®® and not the indexing 
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sons;°® and a mistake made by the clerk in the in- 
dex does not invalidate the notice afforded by a rec- 
ord otherwise in proper form.! And, although a stat- 
ute requiring a conditional sale contract to be in- 
dexed in the names of both the seller and buyer, re- 
quires that the name of the buyer shall appear in the 
contract,” a contract for the sale of goods to a co- 
partnership made in the firm name and indexed un-. 
der that name is sufficient, although it does not state 
the names of the individual partners.® 

-[§ 1268] b. Time of Filing or Recording—(1) In 
General. Conditional sales contracts must be filed or 
recorded, as the case may be, within a reasonable 
time where it is so provided by statute,* or where the 
statute is silent as to the time within which this 
should be done.®* The decisions, however, are not 
entirely harmonious on the question of what consti- 
tutes a reasonable time.* Statutes in some jurisdic- 
tions fix the time within which conditional sales 
contracts must be filed.*. By express provision of 
some statutes, a contract of conditional sale must be 
filed within a designated period after delivery of the 


of an instrument that affords protection to third per- 


92. Remington v. Central Press 
ASsoc.. CO; 1s On: Cir CU 542, 7 On: 
Cir. Dec. 540 [rev 4 OhS&CP 347, 3 
OHNP 258]. 

{a] In Alberta, where an order 
was signed by a buyer of foreign 
machinery, and four lien notes given 
for the price thereof, each of which 
notes stated that the property in the 
goods was not to pass until the note 
“and any other note in the company’s 
favor” should be paid, the filing of a 
copy of each of the notes with an 
affidavit in the prescribed form at- 
tached thereto, was a sufficient re- 
cording. The ordinance, it was said, 
“does not require that all the terms of 
an agreement for sale required to be 
registered thereunder shall be put in- 
to writing and a copy of them regis- 
tered; all that the ordinance means, 
is that there must be a writing, show- 
ing that there has been a sale and 
that such writing must disclose the 
retention of a right of property or of 
possession.” Wenbourne v. J. I. Case 
Threshing Mach. Co., 9 Alta, L. 285. 


93. Boyer v. Howland, 11 Oh. Cir. 
Ct: Nz. S!564)"3170h. Cirsy Cty 13 9. : 


94. Arthur v. Parsons, 224 Fed. 47, 
139 CCA 511; Alabama Cable Co. v. 
Stewart, 191 Fed. 699, 703, 112 CCA 
289 [rev sub nom. In re Bazemore, 189 
Fed. 236]. 


95. Harvey B. Mack Co. v. Ryan, 
80 Mont. 524, 261 P 283. 


96. Nickels v. Scholl, 228 Mass. 
205, 117 NE 34; Pavlick v. Reginald 
Oliver Co., 106 Neo 292,148 A 624. 
And see ‘Chattel Mortgages § 538; 
Deeds § 194. 


97. See supra text and note 84 et 
seq. 

98. See supra text and note 84 et 
seq. 

99. Pavlick v. Reginald Oliver Co., 


106 N, J. L. 292, 148 A 624. 


1. Nickels v. Scholl, 228 Mass. 205, 
117 NE 34; Pavlick v. Reginald Oliver 
Co.,; 106AN. J. Te! 292,/148 A’ 624. 


[a] As for instance (1) where the 
contract is indexed in the name of the 
seller only, where the statute requires 
it to be indexed in the name of both 
buyer and seller (Nickels v. Scholl, 
228 Mass. 205, 117 NE 34) (2) or 
where there is a mistake in the name 


in the index (Paylick v. Reginald 
Oliver Co., ‘106 N.'J. L. 292, 148 A 
624). 


2. See Va. Code (1919) § 5189, 


8. Harris, Woodson, Barbee Co. v. 
Gwathmey, 130 Va. 277, 107 SE 658. 


4. See statutory provisions. 


5. Pash v. Weston, 52 Iowa 675, 3 
NW -713. 


6. See cases infra this note. 


[a] One year.—Recording more 
than a year after the goods had been 
delivered and after defendant had ac- 
quired new obligations to creditors 
other than plaintiff is as a matter of 
law not done within a reasonable time 
as required by statute. American 
Clay Mach. Co. v. New England Brick 
Co., 87 Conn. 369, 87 A 7al. 


{[b] Seven months.—Recording of 
a conditional sales contract more than 
seven months after its execution and 
delivery of, the property thereunder. is 
not within a reasonable time. In re 
Sternberg, 300 Fed. 881 (stating Con- 
necticut law). 


{c] \Six months.—A _ conditional 
sale contract, withheld from record 
for six months, but filed a few min- 
utes before the filing’ of a chattel 
mortgage on the same property, is 
sufficient to preserve the lien, in the 
absence of any statutory provision as 
to when such contracts shall be filed. 
Tischler v. Seeley, 14 Oh. Cir. -Ct. N. 
S. 236. 


[ad] Two months.—A bill of sale, 
executed and recorded by the seller 
two months after the actual sale and 
delivery of possession of the property, 
was held not to impart constructive 
notice, to a purchaser from the per- 
son having possession, of the condi- 
tions upon which the sale’ was made. 
Pash v. Weston, 52 Iowa 675, 8 NW 
7138. See Camp y. Charles Thacher 
Co., 75 Conn. 165, 52 A 953 (delay of 
two months was unreasonable). 

[e] Day after delivery.—Filing 
the contract the day after the goods 
were received was within a reason- 
able time. National Cash Register 
Co. v. Lesko, 77 Conn. 276, 58 A 967. 


[f] Retroactive statute.—After a 
statute is passed requiring condition- 
al sale contracts ‘‘now in existence or 
hereafter executed” to be recorded, a 
reasonable time will be allowed to the 
holders of such instruments then in 
existence in which to comply with 
the law, and an attachment levied 
within two or three days on property 
at a distance from the residence of 
the vendor will not prevail against 
the vendor’s title. Moline Plow Co. AG 
Witham, 52 Kan. 185, 34 P. 751. 


property to the buyer.® 


Under a statute providing 


7. See statutory provisions. 

[a] In Alabama, property sold in 
another state.—Under the statute pro- 
viding that contracts for the condi- 
tional sale of personal property, by 
the terms of which the seller retains: 
the title until payment of the pur- 
chase price, are “void against pur- 
chasers for a valuable consideration, 
mortgagees and judgment creditors 
without notice,’ unless such contracts 
are in writing and recorded in the of- 
fice of the judge of probate of the 
county in which the party obtaining 
possession of the property under the 
sale resides, (Code § 1017), where the 
conditional sale was made and com- 
pleted outside of the State, the regis- 
tration of the notes given for the 
purchase price, and evidencing. the 
conditional sale, within three months 
after the property is delivered to the 
purchaser in this State, is sufficient 
to bring such contract within the 
provisions of said statute. Brandon 
Printing Co. v. Bostick, 126 Ala. 247, 
28 S 705. 


[b] In New York Personal Prop. 
L. § 71, providing for filing of condi- 
tional bills of sale within three years, 
was held applicable to counties com- 
prising the city of New York, notwith- 
standing the fact that § 64, repealed 
by L. (1922) ¢ 642, which repealed act 
requires filing of conditional sales 
contract within one year, was restored 
in part by Personal Prop. L.'§ 80-j, 
which provides that article should not 
affect provisions of section 64 regu- 
lating or relating to official method of 
filing, indexing, canceling, or satisfy- 
ing conditional sales contract filed in 
any of counties within the city of 
New York, since saving clause merely 
preserved the old official method of 
filing. Perfect Lighting Fixtures Co. 
v. Grubar Realty Corp., 228 App. Div. 
141, 239 NYS 286. 

8. See statutory provisions. 

[a]. .In Florida two years is allow-- 
ed for recording after delivery of pos-- 
session to the buyer. Hudnall w.. 
Paine. 395 Pa Glee dows. hod. 


{b] In Mississippi three years is: 
allowed for recording after delivery: 
of possession to the buyer. Jennings. 
v. Wilson, 71°Miss. 42, 14 S 259. 


[c] In Washington the contract: 
must be recorded within ten days of 
delivery of possession to the buyer.. 
National Bread Wrapping Mach, Go.. 
v. Crowl, 137 Wash. 621, 248 P° 840;- 
American Multigraph Sales: Co. We 
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that “conditional bills of sale must be recorded with- 
in thirty days from their date”)? it has been held that 
the contract must be recorded within thirty days 
after delivery of the property sold which is the time 
when the sale becomes effective under the terms of 
the statutes; if recorded within thirty days after 
delivery of the property it becomes effective against 
third persons, although the date of the execution of 
the contract does not appear therein.1+ The effect 
of these statutes as a protection to the persons there- 
in designated cannot be avoided by an agreement of 
the parties, that the contraet shall not be deemed ex- 
eented until the machines sold shall be in running 


> 


erder*? 


Delay in filing as affecting third persons. Where 
the statute provides that if the contract is not filed 
within the time prescribed, the sale shall be absolute 
as to subsequent creditors in good faith, the sale will 
be considered absolute as to subsequent creditors if 
not fled within the prescribed time although filed 
before subsequent creditors asserted their claims. 
But a contract although not recorded until after the 
expiration of thirty days from the date of its execu- 
tion as provided by statute will nevertheless take 
precedence of a judgment obtained against the pur- 
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where another statute provides that due record of 
the contract although not made in the time prescribed 
is notice from the time of record to all the world.** 
And failure to file within the time prescribed by 
statute will not affect the validity of the reservation 
of title as against an attaching creditor if it was 
filed before the property was attached where it is also 
provided by statute that the sale shall be void only 
as to those ereditors acquiring liens by attachment 
or otherwise prior to the filing of the contract.*? 


Delay as affecting rights between parties to con- 
tract. As elsewhere shown, failure to file or record 
does not in any way affect the rights of the parties 
to the contract as between each other.1® A fortiori, 
such rights cannot be affected by mere delay in filing 
or recording the contract.+* 


[§ 1269] (2) Where Goods Removed to Another 
State. Under the Uniform Conditional Sales Act*® 
and in jurisdictions which have adopted this provi- 
sion,?® the seller must record his contract within the 
filing district to which the goods have been removed 
within ten days after knowledge of removal in order 
to make the reservation of title effective as against 
the persons designated in the statute;*° but he is 
entitled to this length of time after knowledge of the 


[s§ 126-1269. 


ehaser after the actual recording 


Jones, 58 Wash. 619, 109 P 108. See 


Chilberg v. Smith, 174 Fed. 305, 98 
CCA 313. 
(a) Delivery at different dates.— 


Where the items furnished under a 
conditional bill of sale when put in 
Place constituted a complete machine 
and a substantial part was furnished 
after the contract was filed for rec- 
erd, it was filed In time and was valid, 
elivery not being complete until all 
the parts of the machine were deliv- 


ered, Monotype Co. vy. Guie, 134 
Wash. S81, 234 P 1046; Mentzer v. 
Commercial Lumber Co. 110 Wash. 
2138, ISS P 9; Anderson vy. Langford, 


91 Wash, 176, 157 P 436, 

fe] Miisrecital in contract as to 
time of filimge.—Where the statute 
makes the filing of the contract with- 


im ten days after taking possession by | 


the buyer essential to the protection 
ef the rights against third 
persons therein designated, the filing 


seller's 


ef the contract within ten days after | 


the goods were delivered to the buyer 
is insufficient to protect the seller 
against subsequent purchasers where 
the cantract filed recited that the 
g00ds were delivered on a date fifty 
days before filing. “The policy of the 


statute is te require truthful notice | 


ef a real transaction; not to encour- 
age or authorize the publication of 
some false notice as justification for 
a future Secret transaction to the det- 
riment of the rights of 
third parties.” Grunbaum Bros. Fur- 
niture Co. v. Humphrey Inv. Co., 144 
Wash. 620, 626, 258 P 517. 

9 See Ga. Civ. Code (1910) $§ 3318, 
3319, 

10 Anglo-American Mill Co. v. 
Dingler, $ F. (2a) 493 (Stating Geor- 
gia law). See Im re Gosch, 126 Fed. 
627. 61. CCA 363 [Trev 121 Fed. 602] 
(construing Georgia statute and hold- 
ing that where goods to which the 
selier reserves title until payment are 
sela subject to approval of the pur- 
ehaser, the date when the contract 
was fully completed was the date of 
the delivery of the goods) and not the 
@ate of the making of-the contract 
and of its acceptance by the purchas- 
er, an 


interested | 


of the contract | removal to record his contract.?1 


ing that conditional sales must be re- 
corded within:thirty days from their 
date). 


ll. Bond v. Brewer, 96 Ga. 443, 23 
SE 421; Alexander vy. Patterson, 13 
Ga. A. 591, 79 SE 482. 

12. National Bread Wrapping 
Mach. Co. v. Crowl, 137 Wash. 621, 
626, 243 P 840 (‘‘Under the statute 
there is no escape from the holding 
that, in order to secure its protection, 
it was necessary that the conditional 
bill of sale be filed within ten days 
after the possession of the machines 
was delivered to the Sunshine Bak- 
eries’’). : 

13. Chilberg v. Smith, 174. Fed. 
805, 98 CCA 513 (stating Washington 
law); American Multigraph Sales Co. 
v. Jones, 58 Wash. 619, 109 P 108. 


fa] In support of this view it was 
said: “Ordinarily, certain instru- 


| ments, such as deeds and mortgages, 


may be recorded at any time after 
their execution, and the record will 
be effective as against all claims at- 
taching subsequently, unless. there 
have been such circumstances and un- 
reasonable delay as to constitute lach- 
es, and ordinarily statutes in regard 
to the registration of such instru- 
ments, while requiring that they be 


filed within a certain time, are not to 


be so construed as to render them 
void as to subsequent lienors with no- 
tice if not so recorded. But the stat- 
ute of Washington, in regard to the 
registration of conditional sales, de- 
elares the policy of the state in re- 
gard to agreements, whereby a vendee 
of personal property so sold is placed 
in the possession thereof with all the 
apparent indicia of ownership, and it 
clearly provides that, unless the in- 


| strument be recorded within ten days 
| from the delivery of the property to 


the vendee, the sale shall be absolute 
as to subsequent creditors in good 
faith. The period of 10 days thus pro- 
vided is the limit of the time within 
which the right to continue to hold, 
as conditional as to all the world the 
sale of personal property, may be ex- 
ercised. 
no longer exists, and subsequent cred- 


is the date from which time | itors are not required to examine the 
begins to run under 2 statute provid-! records to ascertain whether the ven-. 


At the end of that time, it] 


The time begins 


dor retains the title to the property.” 
Chilberg v. Smith, 174 Fed. 805, 806, 
98 CCA 513 (stating Washington law). 


14. Holland v. Adams, 103 Ga. 610, 
30 SE 432. 


15. Morey v. Schaad, 98 N. J. L. 
799, 121 A 622, 


16. See supra § 1240. 


17. Kennison v. International Clay 
Mach. Co., 13 F. (2d) 774. 


18. § 14 (which provides that 
where property sold under a condi- 
tional sales contract is removed to an- 
other state, the reservation of title is 
void as to purchasers or creditors of 
the buyer without notice of such res- 
ervation, unless the contract be filed 
in the filing district to which the 
goods are removed within ten days 
after the seller had received notice 
of the filing district to which the 
goods had been removed). 


' 19. See statutory provisions. 
20. Bradshaw v. Kleiber Motor 
Truck? Co5: 29% Ariz. -293, 241 Pesos 


Thayer Mercantile: Co. v. Milltown 
First Nat. Bank, 98 N. J. L. 907, 121 
A 927 [aff 98 N. J. L. 29, 119 A 94]. 


fa] In Georgia where goods are 
sold by an establishment doing busi- 
ness in another state to parties in 
Georgia, and the goods are delivered 
there and attempted to be held with 
reservation of title, the contract must 
be recorded within thirty days. In re 
Bondurant Hardware Co., 231 Fed. 247 
(construing Georgia statutes). 


_{b] In Oklahoma, where a condi- 
tional sale of property is executed and 
recorded in another state, and the 
property is thereafter brought into 
Oklahoma, the seller will be protect- 
ed as against creditors of the buyer 
for a period of one hundred and twen- 
ty days, but such registration ceases 
to be constructive notice after that 
period, and it is then necessary to re- 
cord the contract in the county to 
which it has been brought. Arnold 
V.. Wittie, » 99 Okl: 236;)° 22% =P “32 
(Comp.-St. [1921]-8§- 7650). 


21. Bradshaw y. Kleiber Motor 
Truck..Co., 29 Ariz. 293,241 P3305 
Goetschius v. Brightman, 214 App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1269-1271] 


to run not from the removal but from the seller’s 
notice of the place to which the property has been 
removed.?* And the statute applies only in eases 
‘where the removal of the goods to another state is 
by the buyer under the conditional sales contract.?* 


[§ 1270] c. Place of Filing or Recording—(1) In 
General. Statutes, which require the filing or re- 
cording of conditional sales contracts designate the 
place where the contract shall be filed or recorded,** 
and if the filing or recording is not in the place indi- 
eated, the reservation of title in the contract is void 
as to the persons named in the statute.?°® 


Place of residence of buyer. The statutes fre- 
quently require the contract of conditional sale to be 
filed in the county of the buyer’s residence?® or in 
the county where the buyer resided when the con- 
tract was executed.27 Under the last mentioned 
provision—which, obviously, is not open to any other 
construction,—the contract must be recorded in the 
county where the buyer resides at the time of making 
the contract?® although he resides elsewhere at the 
time of the filing;*® and it has been held under the 
first mentioned provision also, that the contract must 
be filed in the county in which the buyer resides at 
the time of making the contract;*° but there is au- 
thority to the effect that under such a provision filing 
in the county where delivery of the property was 
made and where the purchaser soon after moved his 
family with intent of claiming the same as his resi- 
dence was sufficient.*? 
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Situs of property. By some statutes the place of 
filing or registration is determined by the situs of 
the property.*” By others, it is determined by the 
situs of the property where the purchaser is a non- 
resident of the state.*® And by others it is deter- 
mined by the situs of the property except in cities 
of the first class and counties wherein the salary of 
the register of deeds is fixed by special law.** Under 
a statute requiring such contracts to be filed with 
the clerk of the county or corporation where deeds 
are recorded, in which the goods may he, it was held 
that where goods conditionally sold were billed to 
the buyer at a certain city but were delivered at his 
warehouse outside of the city in the county in which 
the city was situated, the contract should have been 
filed not in the city but in the county where the 
goods were kept.*? 


[§ 1271] (2) On Removal of Property to Another 
County or District. Where a conditional sales con- 
tract has been duly registered in the county or dis- 
trict designated by statute, the fact that the property 
is thereafter removed to another county or district 
does not require a new registration in order to pro- 
tect the seller in the absence of statute requiring 
it;*® and this is so although the removal is with the 
seller’s knowledge and consent.*7 But in some ju- 
risdictions where the property is so removed, the 
statutes within certain limitations as to notice of 
removal, time of filing, ete., require the contract to 
be again filed in the county or district to which the 
property is removed.*® | Where the statutes make 


Div. 158, 211 NYS 763 [aff 245 N. Y.|Corp., (Del. Ch.) 149 A 481, 150 A 81.| Fentress, 33 F. (2d) 730 (stating Vir- 
186, 156 NE 660]. 27. See statutory provisions. ginia law). 
22. Bradshaw v. Kleiber Motor [a] Corporations.—(1) The resi- [a] In Montana the contract must 


Truck -Co,, 29. Ariz, 293, 241 P 305. 


[a] What does not constitute no- 
tice.—Where a truck sold was re- 
moved from the place of sale in Cali- 
fornia without the owner’s knowledge 
or consent, the fact that it had been 
removed from the state for one year 
did not impart to the seller notice of 
the removal from the state where, 
by the provision of the contract, the 
use, of the truck was not confined to 
any particular city or state in which 
it was sold, but was permitted to be 
used in other cities of that state and 
on the state’s public roads. Brad- 
shaw v. Kleiber Motor Truck Co., 29 
Ariz. 293, 241 P 305. - 


23. Riccardi Motor Car, 
Weinstein, 98 Pa. Super. 41. 


24. See statutory provisions. 


25. Ward v. Southern Sand, etc., 
Co., 33 F. (2d) 773; Pisculli v. Bellan- 
ea Aircraft Corp., (Del. Ch.) 149 A 481, 
150 A 81; Cohen v. Candler, 79 Ga. 
427, 7 SE 160; Ament vy. Zaharion, 206 
App. Div. 143, 200 NYS 595. See Hall- 
iwell v. Trans-States Finance Corp., 
938° N._J. L. 133, 118 A 837 Cwhere the 
property sold is never delivered to the 
buyer, and subsequent to recording 
the. contract in the proper county in 
accordance with statutory require- 
ments, and an assignment thereof the 
seller ‘resells the property in another 
county where no incumbrance against 
it was recorded, the second buyer is 
an innocent purchaser and his title 
will prevail against that of the as- 
signee). 

26. See statutory provisions. 


[a], Incorrect recital in contract 
as to residence.—Although the con- 
tract was recorded in the county 
where the purchaser is therein stated 
to reside, the instrument is improp- 
erly filed in that county where as a 
matter of fact his residence is else- 
where. Pisculli v. Bellanca Aircraft 
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dence of a corporation within stat- 
utes of the character mentioned is 
where it has its principal place of 
business (Montesano Lumber, etce.; 
Co. v. Portland Iron Works, 78 Or. 
53, 152 P 244; Malmo v. Shubart, 79 
Wash. 534, 140 P 569, LRA1917C 440; 
Burroughs Adding Mach. Co. v. Wil- 
cox, 72 Wash. 700, 181 P 206; Casey- 
Hedges Co. v. Wilcox, 72 Wash. 605, 
181 P 205)+ (@) or where it has its 
established place of business (Emer- 
son Co. v. Proctor, 97 Me. 360, 54 A 
849). (8) The filing of the contract 
in another county where the corpora- 
tion had a mill and where the prop- 
erty was situated does not satisfy the 
requirements of the statute. Everett 
First Nat. Bank v. Wilcox, 72 Wash. 
473, 130°P 756, 131 P 203. 


[b] Partnerships.—(1) Under stat- 
utes requiring conditional sales to be 
filed in the county of the buyer’s res- 
idence, if the buyer is a partnership, 
the contract to be effective must be 
filed in each of the counties in which 
the several partners reside. FE. I. Du- 
Pont de Nemours Powder Co, v. Jones, 
200 Fed. 638; Ament v. Zaharion, 206 
Appe Div. Hi43,4 2008N YS) 595-097 (2) 
“Residence cannot be predicated of a 
partnership.” E. I. DuPont de Ne- 
mours Powder Co. v. Jones, supra. 


28. Pickard v. Garrett, 141 Ga. 831, 


82. SE 251; Cohen v. Candler, 79 Ga. 
427, 7 SE 160; Williams Wagon Works 


v. Small, 19 Ga. A. 600, 91 SE 920; 
Emerson Co. v. Proctor, 97 Me. 360, 54 


A 489; Creamery Package Mfg. Co. v. 
Tagley, 91 Minn. 79, 97 NW 412. 

29. Creamery Package Mfg. Co. vy. 
Tagley, supra. 

30. In re Franklin, 151 Fed. 642 
(stating North Carolina law). 


31. Kammeier v. Chauvet, 186 
Iuwa 958, 171 NW 165. 

32. See statutory provisions. See 
also Tokheim Oil Tank, etc., Co. v. 


be filed in the county where the prop- 
erty was at the time of the execution 
of the contract and not in an adjoin- 
ing county to which it was immedi- 
ately removed. Fergus Motor Co: v. 
Sorenson, 73 Mont. 122, 235 P 422. 


33. See statutory provisions. See 
also Ward v. Southern Sand, etc., Co., 
33 F. (2d) 773 (stating North Carolina 
law). 

[a] In Ohio filing the contract in 
the county where the nonresident pur- 
chaser first came into actual physical 
possession of the property is a suffi- 
cient filing. Kennison v. Internation- 
a), Clay Mach, €0:, sabe (268) rae 
(stating Ohio law). 


34. See Good y. Brown, 175 Minn. 
354, 221 NW 2389 (Gen, St. [1923] § 
8370). 

35. Tokheim Oil Tank, etec., Co, v. 


Fentress, 338 F. (2d) 730. 


36. Atkinson v. Brunswick-Balke- 
Collender Co., 144 Ga. 694, 87 SE 891; 
G. A. Crancer Co. v. Cooper, 98 Nebr. 
153, 152 NW 304; Barrington v. Skin- 
ner, 117 N. C..47, 28 SE 90. See Inre 
Fr -anklin, 151 Fed. 642 (stating North 
Carolina law). 


37. Atkinson v. Brunswick-Balke- 
Collender Co., 144 Ga. 694, 87 SE 891. 


38. See statutory provisions. 


[a] Removal from county where 
registration is required.— Where prop- 
erty is removed from a county in 
which by local law registration is not 
required, to another county in which 
registration is by statute necessary, 
it becomes subject to the provisions 
of a statute providing that if the 
property is removed to another coun-~ 
ty the contract must be recorded 
within three months from the time 
of such removal in the county to 
which it is removed. .Any other con- 
struction of the statutes, it was said, 
would give. the statute exempting 
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notice to the seller that the goods have been re- 
moved a prerequisite to the duty of refiling, the mere 
removal of the goods to another county does not af- 
fect his reservation of title,?® and he is under no 
duty to file the contract in the new county district 
until he receives the notice,*® or until he has knowl- 
edge equivalent thereto;41 and the time within which 
to record the contract does not commence to run 
until the seller has notice of the removal.*? 
notice of the removal, however, is sufficient regard- 
less of how obtained and whether oral or in writing.** 

Obviating necessity for new recordation. 
the seller gives to the party to be affected by the new 
recordation actual notice of the reservation of prop- 
erty within the prescribed time after receiving notice 
of the removal of the goods, recordation 1s unneces- 


from registration sales in the county 
where made an extraterritorial opera- 
tion. Lynn vy. Broyles Furniture Co., 
3 Ala. A. 634, 57 S 122. 


[b] Effect of sale of property by 
purchaser.—(1) Under the Alabama 
statutes it has been held that a condi- 
tional contract of sale although duly 
recorded in’ the county of the pur- 
chaser’s residence must within three 
months after the removal of the prop- 
erty to another county be recorded al- 
though the property was sold in the 
interim to a third person. Pulaski 
Mule Co. v. Haley, 187 Ala. 533, 65 S 
783, AnnCas1916A 877. (2) But in 
West Virginia it was held, disapprov- 
ing the foregoing decision, that where 
property is removed into another 
county, and is there purchased from 
the one in possession thereof within 
the three months given the condition- 
al.seller to record the contract, the 
purchaser acquires no right of title to 
the property superior to the seller, al- 
though the contract be not subse- 
quently recorded in the county to 
which the proverty is removed. Auto 
Sales Co. v. Yost, 91 W. Va. 493, 113 
SE’ 758. ; 


39. Banks-Miller Supply Co. v. 
Marlinton Bank, 106 W. Va. 583, 146 
SE 521. 


40. In re Bowman, 36 F. (2d) 721 
[aff 28 F. (2d) 620] (stating New 
York law); . Benks-Miller Supply Co. 


v. Marlinton Bank, 106 
146 SE 521. 


41. In re Bowman, 36 F. (2d) 721 
[aff 28 F. (2d) 620]. 


42. Banks-Miller Supply Co. vy. 
Marlinton Bank, 106 W. Va. 583, 146 
SE 521. 


43. In re Bowman, 36 F. (2d) 721 
[aff 28 F. (2d) 620]. j 


._ [a] Notice held. insufficient.—A 
statement to the conditional seller’s 
representative that the trucks had 
been removed to another filing dis- 
trict without indicating the length 
of removal is insufficient notice to 
require refiling of the contract where 
under the statutes the buyer has the 
right to remove for temporary uses 
for a period not more than_ thirty 
days. In re Bowman, 36 F. (2d) 721 
faff 28 F. (2d) 620]. A 

44, Banks-Miller Supply Co. v. 
Marlinton Bank, 106 W. Va. 583, 146 
SE 521. 

45. To what instruments record- 
ing statutes applicable see supra § 
1243. 


W. Va. 5838, 


46. In re Seward Dredging Co., 
242 Fed. 225, 155 CCA 65 [certiorari 
den 245 U. S. 651 mem, 38 SCt ‘11 
mem, 62 L. ed. 531 mem]. : 


47. In re Douglas Lumber Co., 2 
F. (2d) 985; In re Thaler, 1 F. (2d) 
461; National.Cash Register Co. v. 


Recording.*® 


Actual 


Where tice.47 


od of execution 


Norfolk City Realty Co., 110 Va. 791,[ 


67 SE 372; National Cash Register 
Co. .v. Burrow, 110 Va. 787, 67 SE 
370; Rychen v. Tacoma Farmers’ 


Creamery, 127 Wash. 359, 220 P 780; 
Ford Motor Co. v. Maeder, 171 Wis. 
263, 177 NW 39. 


[a] Description of property.—lIf 
the instrument fails to give a_ de- 
scription of the property by which 
it may be readily identified, it is not 
entitled to record and does not im- 
part constructive notice though re- 
corded. In re Thaler, 1 F. (2d) 461; 
National Cash Register Co. v.- Nor- 
folk City Realty Co., 110 Va. 791, 67 
SE 3872; National Cash Register Co. 
v. Burrow, 110 Va. 785, 67 SE 370; 
Monarch Laundry v. Westbrook, 109 
Va. 382, 63 SE 1070. 


[b] Amount of claim.—A statute 
providing for a statement ‘‘thereon” 
by the seller of the amount of the 
claim, is sufficiently complied with if 
the statement is written upon a sepa- 
rate piece of paper and attached by 
means of fasteners to the contract. 
Oglesbey v. National Box Board Co., 
25 Oh. Cir. Ct. N. S. 61 [overr Na- 
tional Cash Register Co. v. Closs, 12 
Oh; -CirsiCt: Ni Sirkodz 


[ec] Means by which price may be 
determined.—A contract which does 
not state the price for the goods, but 
does contain a statement of the means 
by which the price shall be deter- 
mined, is receivable for record. In 
tsolenas 284 Fed. 136 [aff 284 Fed. 

ig 


{d] Time of payment.—The filing 
of a contract not specifying the time 
fixed for the payment of the contract 
price is not sufficient to give con- 
structive notice, such contract not 
being entitled to be filed. Ford Mo- 
tor Co. v. Maeder, 171 Wis. 263, 177 
NW 39. To same effect National 
Cash Register Co. v. Burrow, 110 Va. 
785, 67 SE 370. 


[e] Date of contract.—Under a 
statute requiring registry of a con- 
ditional sale contract from the orig- 
inal contract, and that the clerk must 
have before him and put on the dock- 
et the date of the contract, a contract 
for the sale of cash registers provid- 
ing that a note for a stated part of 
the purchase price payable in 10 
monthly installments of certain 
amounts be executed by the purchas- 
ers on the arrival of the goods, and 
dated at any time they wished, which 
did not show the date of the note, 
and was docketed nearly a month be- 
fore it was dated, was incapable of 
being docketed, National Cash Reg- 


ister Co. v. Burrow, 110 Va. 785, 67 
SE 370. 
{[f] Attaching affidavit of seller to 


contract.—Under a statute providing 
that a conditional sale shall be in- 
valid as against certain creditors of 


Contents of instrument. 
as to the contents of instruments by which a con- 
ditional sales contract is made must be strictly com- 
plied with, otherwise the instrument is not entitled 
to record and does not constitute constructive no- 


sary as to such party.** 4 


[§ 1272] 10. Instruments Entitled 
Conditional sales contracts are not_ 
capable of record where the statutes neither require 
nor permit the same to be recorded.*® 


to Filing or 


Statutory requirements 


Execution. Where the statute prescribes the meth- 


of conditional sales contracts, the 


statutory requirements must be complied with or the 
instrument will not be entitled to record.*§ 


the buyer Without notice, unless a 
copy of the contract with the affida- 
vit of the seller attached setting 
forth the names of the seller and 
buyer with a description of the prop- 
erty and the interest of the buyer 
therein shall be recorded, a contract 
without such affidavit attached is 
not entitled to record, and its record- 
ing although with another similar but 
separate contract between the same 
parties is not constructive notice. 
ants Douglas Lumber Co., 2 F. (2d) 


{g] Failure:to fill in acceptance 
blank on instrument.—Under a stat- 
ute making conditional sales with 
delivery to the buyer absolute as to 
subsequent creditors and others un- 
less recorded with the auditor, mere 
delivery of a refrigerating plant to 
the buyer does not cure the seller’s 
failure to fill in the acceptance blank 
on the filed instrument as against 
subsequent creditors who are required 
to examine only the instrument on 
file. Rychen v. Tacoma Farmers’ 
Creamery, 127 Wash. 359, 220 P 780. 


48. General Fire Extinguisher Co. 
v. Lamar, 141 Fed. 353, 72 CCA 501 
(stating Georgia law); Mack Inter- 
national Motor Truck Corp. v. Jones, 
153 Va. 183, 149 SE 544; Sheldon v. 
Mayers, 81 Wis. 627, 51 NW 1082. 


[a] Thus, if the statute requires 
the contract to be signed by both 
parties, a contract signed by one of 
the parties only is not entitled to be 
recorded, and if recorded, does not 
constitute constructive notice. Mack 
International Motor Truck Corp. v. 
Jones, 153 Va. 183, 149 SE 544; Shel- 
v. Mayers, 81 Wis. 627, 51 -N 


[b] Re-execution of contract.— 
Under statutes providing that a con- 
ditional bill of sale to be valid shall 
be executed by the buyer in the pres- 
ence of a notary public or other 
named officer, attested by or approved 
before him and recorded, and provid- 
ing for re-execution when not record- 
ed as provided by law, a conditional 
bill of sale to be entitled to record 
must be (1) executed or re-executed 
by the buyer (Saranac Mach. Co. v. 
Heyward, 293 Fed. 499) (2) in ‘the 
presence of notary public or other 
named officer (Saranac Mach. Co. v. 
Heyward, supra) (3) and attested by 
or approved before such officer (Sar- 
anac Mach. Co. v. Heyward, supra). 
(4) But where such a contract was 
signed by the buyer without witness- 
es, his subsequent signing of an ac- 
knowledgment of his original signa- 
ture before a notary public, who at- 
tested the original signature is in 
legal effect a re-execution ,and it is 
not essential to a re-execution of the 
instrument that he re-write his name 
thereon. Saranac Mach. Co. v. Hey- 
ward, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


{ 


Ww. 


§§ 1272-1273] 
Attestation. 


tial to entitle it to be filed.*® 
attestation is required by statute, 


the contract without a compliance with the statu- 
‘tory requirement is a nullity and does not constitute 


constructive notice.°® 


Seal. In the absence of any statute requiring the 
contract to be sealed, it is not essential to the record- 
ing of a conditional contract that it should be under 


seal.>? 
Acknowledgment. 


49. Good v. Brown, 175 Minn. 354, 
221 NW .239; °C -Cretors: (Co. vaiMec- 
Millan, 106 Okl. 260, 284 P 189; S. 
Twitchell Co. v. Lawton First Nat. 
Bank, 18 Ok]. 375; 90. P 14;, Shafer v. 
National Cash Register Co., 16 Okl. 
t17, 82, P 646. 


50. In re A. E. Savage Baking Co., 
259 Fed. 976 (stating New Jersey 
law); Derrick v. Pierce,. 94 Ga. 466, 
19 SE 246; Bacon vy. Hanesley, 19 
Ga. A. 69, 90 SH. 1033, See.In re 
Bondurant Hardware Co., 231 Fed. 
247; General Fire Extinguisher Co. 
v. Lamar, 141 Fed. 353, 72 CCA 501 
[certiorari den 201 U. S. 647 mem, 
26 SCt 761 mem, 50 L. ed. 904 mem] 
(both stating Georgia law). 


[a] Subscribing witness.—(1) If 
the statute requires a “subscribing 
witness,” the record is a nullity 


where there was no subscribing wit- 
ness to the execution of the contract. 
In re A. EB. Savage Baking Co., 259 
Fed. 976. (2) And this is so although 
the person purporting to make proof 
in his affidavit swears he was _ the 
subscribing witness. In re A. EH. Sav- 
age Baking Co., supra. 


[b] Attestations held insufficient. 
—(1)° Where a contract between a 
manufacturer and dealer, reserving 
to the former title to goods sold un- 
til paid for, was signed by the dealer 
by its president, followed by the word 
“Accepted,” with a signature, after 
which was the word “salesman,” the 
signature could not be considered 
that of a witness to the signature of 
_the president, so as to authorize the 
‘recording of the contract. In re Bon- 
durant Hardware Co., 23] Fed. 247. 
(2) The record of a contract which 
is attested by a_stock-holder in a 
corporation in whose interest such 
writing is executed, is invalid, and 
effects no notice of the existence or 
contents of the instrument. Betts- 
Evans Trading Co. v. Bass, 2 Ga. A. 
718, 59-SH 8. 


{c] Before what officer.—A condi- 
tional bill of sale may be executed 
before, and attested by, a clerk of 
a superior court in the county where- 
in he holds his office, and may there- 
upon be properly recorded in any 
other county wherein the vendee re- 
sides at the time of its execution. 
Anderson v. Leverette, 116 Ga. 732, 42 
SE 1026. 

51. Turner, etc., Mfg. Co. v. Acme 
Mfg. Co., 91 N. J. Eq. 347, 110 A 1238. 

52. U. S.—In re Bennett, 264 Fed. 
533. 

Minn.—Good v. Brown, 175 Minn. 
354, 221 NW 239. 


Mo.—Musselman v. Joplin, (A.) 180 
SW 1058; Bowser v. Garwitz, 185 Mo. 
A. 420, 170 SW 927. 


Okl.—S. Twichell Co. v. Lawton 
First Nat. Bank, 118 Okl. 375, 90 P 
14; C.. Cretors Co. Vv. McMillan, 106 
Okl. 260, 234 P 189; Shafer v. Na- 
tional Cash Register Co., 16 Okl, 117, 


When not required by statute, at- 
testation of a conditional sale contract is not essen- 
On the other hand, if 


If acknowledgment of the con- 
tract 1s not required by statute, no acknowledgment 
is necessary to entitle it to be filed or recorded,®>? 
but it will be sufficient that the instrument evidence- 
ing the conditional sale be executed in the manner 


SALES 


the recording of 


tice.>4 
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such instruments are authorized to be executed.*? 
On the other hand, if acknowledgment of the con- 
tract is required by statute, a contract not acknowl- 
edged in conformity with the statutory requirements 
is not entitled to record, and the recording thereof 
is a nullity and does not constitute constructive no- 


[§ 1273] 11. Effect of Filing or Recording. Or- 
dinarily, where there has been a compliance by the 
seller with the provisions of a statute requiring the 


filing or recording, all persons enumerated in the 


82 P 646, 


W. Va.—Troy Wagon, Co. v. Hut- 
ton, 53 W. Va. 154, 44 SE 135; Hat- 
field v. Haubert, 51 W. Va. 190, 41 
SHE 144. 


[a] Reason for rule.—‘“The object 
of this rule [requiring the recording 
of writings] is to keep the records 
pure and free from false writings 
operating as clouds upon title, and 
to prevent forgery and at the same 
time furnish purchasers with such 
evidence of title as they may justly 
rely on. A paper which is not ac- 
knowledged although admitted to 
record cannot be received as evidence 
or notice of title as against the al- 
leged grantor, for the reason that its 
genuineness does not appear on its 
face, not being authenticated in the 
manner provided by law. The same 
rule does not apply where the. stat- 
ute requires the grantor merely to 
give notice of the retention of title, 
for in such case the notice is not evi- 
dence against, but in favor of the 
grantor, and there is no good reason 
why he should be required to ac- 
knowledge the same. The statute 
not expressly requiring it and the 
reason therefor having no just foun- 
dation the rule ceases to have any 
application by analogy or otherwise.” 
Hatfield v. ieee 51 -W... Viai= 90, 
191, 41 SE 14 


53. S. haan op Co. v. Lawton 
First Nat. Bank, 118 Okl. 375, 90 P 
14; C. Cretors Co. v. McMillan, 106 
Okl. 260, 234 P 89; Shafer v. Nation- 
al yee Register Co., 16 Okl. 117, 82 
P . 


54: American Clay Mach €or iv: 
New England Brick Co., 87 Conn. 369, 


3 A 731. And see Acknowledgments 
1:9; 
[a] Rule applied.—Under a stat- 


ute providing that if conditional 
sales contracts are not acknowl- 
edged and recorded within a reason- 
able time they shall be held to be 
absolute except between the _ seller 
fand buyer, where such a contract, al- 
though recorded, was not acknowl- 
edged, the sale was absolute except 
as between the _ seller and _ buyer. 
American Clay Mach, Co. v. New Eng- 
land Brick Co., °87.>Conmn. 369,87 .)A 
T3Ls 


[b] Date of acknowledgment.— 
‘Under a statute providing that con- 
ditional sales contracts in order to 
be valid as against third persons 
shall be recorded within ten days aft- 
er acknowledgment, the instrument 
need not be acknowledged as of its 
date, the statute not requiring it, and 
unless the delay in acknowledging it 
be unreasonable, and _ intervening 
rights accrue during the period of de- 
lay, the recotded instrument will 
have the same effect as if acknowl- 
edged on the date of its execution. 
R. P. Andrews Paper Co. v. South- 
ern Soda Fountain Co., 46 App. (D. 
Crys. 


statute, such as, subsequent purchasers, creditors, 
mortgagees, lienors, pledgees, and the like, are bound 
with constructive notice of the reservation of title 
by the seller,°® and of every fact which may be ascer- 
tained by inquiry which the record proper suggests.°® 


[c] Acknowledgment by agent.— 
Where plaintiff's salesman was au- 
thorized to make conditional sales 
contract in his own namé, and was 
to the purchaser a principal, a cer- 
tificate of acknowledgment in which 
he acknowledged the contract as his 
own act and deed, and not as'‘that of 
plaintiff, as provided in Code § 2959, 
was sufficient to make the contract 
eligible for record, although in ad-- 
dition to salesman’s signature it bore 
the stamped signature of plaintiff. 
“Tf a person goes out with full pow- 
er to sell ana dispose of personal 
property in his own name, and. does 
sell in that manner, it can hardly be 
open to question that his bill of sale 
or other form of contract made to ef- 
fect such sale as between him and 
the purchaser, is his individual. con- 
tract, and the acknowledgment there- 
of in his own name, is all that is 
needed to make the instrument éligi- 
ble to record.’ American Laundry 
Mach. Co. v. Everybody’s Laundry, 
185 Iowa 760, 171 NW 161, 168. 


{d] Effect of untruthful recital. 
—An acknowledgment regular on its 
face carries the presumption that the 
person purporting to make the ac- 
knowledgment of the instrument is 
the person named in the instrument 
acknowledged; and when such is ad- 
mittedly the fact, it becomes imma- 
terial that that part of the notary’s 
eertificate is untrue which recites 
that the acknowledging party is “to 
me known to be the identical party 
named in and who executed the fore- 
going instrument.’ Lozier Automo- 
bile Exch. v. Interstate Casualty Co., 
197 Iowa 1130, 198 NW 501. ; 


55. McNatt v. Clarke, 143 Ga. 159, 
84 SE 447; A. S. Thomas Furniture 
Co.. v..T. & C. Furnituré Co., 120 Gat 
879, 48 SE 333; Nichols v. Hampton, 
46 Ga. 258; Chattanooga Finance 
Corp. v. Bitting, 38 Ga. A. 490, 144 
SE 331; Smith v. Simmons, 35 Ga. 
A. 427, 183 SE 312; McCray vy. Bled- 
soe, 26.) Ga, As "587, 106) SHAo20% 
Finance, etc., Co. v. Defiance Motor 
Truck »Co.,.9 L456: Mads) 94,125. A= 585s 
Garrison v. Latham, 23 Okl. 599, 103 
P 609; Flynn v. Garford Motor Truck 
Co., 149 Wash. 264, 270 P 806; Grun- 
haum Bros. Furniture Co. v. Hum- 
phrey Inv. Corp., 144 Wash. 620, 258 
P 517, 141 Wash. 329, 251 P 567. 


[a] a aay suene to actual notice.— 
Finance, 'etc., o. v. Defiance Motor 
Truck €o., 145 Ma. 94, 125 A585. 


[b] Removal of buyer from coun- 
ty of registration.—Record of a con- 
tract in the county of the buyer’s res- 
idence constitutes constructive notice 
even after removal of the buyer with 
the property which was the subject 
matter of the sale to another county, 
Smith v. Simmons, 35 Ga. A. 427, 133 
SE 312. See also supra §§ 1191-1196 
and infra §§ 1274-1278. 


56. Chattanooga Finance Corp. v. 
Bitting, 38 Ga. A. 490, 144 SH 8381. 


> 
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As against the persons enumerated, the contract is 
valid and enforceable*®’ from the date of record or 
filing®* without any other notice than that afford- 
ed by the filing or recording of the contract.®® 
operation of the rule is not affected by the buyer’s 
fraud in purchasing the property. in another’s name 
without authority®® or by the fact that the goods 
are sold for the purpose of resale,®! although, as to 
the last proposition, there is contrary authority.®? 
Those for whose benefit the registration statutes 
“have been enacted have the right to rely upon the 
record and assume that it is correct and complete®? 
and the registry is notice of no other facts than 
those which appear upon the record.*4 
from the record the transaction appears to be an 
absolute sale, there is, of course, no notice construc- 
tive or actual to any one of the reservation of title 


in the seller.%5 


When not authorized or made necessary by stat- 
ute the filing of a conditional sales contract will not 


operate as constructive notice.®® 


fe LOE S.—Emerson-Brantingham 
Impl. Co. v. Lawson, 237 Fed. 877. 

Ala.—La Rue v. Loveman, 220 Ala. 
677, 127 S 248 [certiorari den 23 Ala. 
A. 317, 127 S 240 (which conformed 
to mandate of Sup. Ct. 220 Ala. 2, 
127 S 241)]. 

Colo.—Harbison y. Tufts, 
A. 140, 27 PB 1014. 

D. C.—R. P. Andrews Paper Co. v. 
pouchenn Soda Fountain Co., 46 App. 


1 Colo. 


Ga.—McNatt v. Clarke, 143 Ga. 159, 


84 SE 447; Rowe v. Spencer, 140 Ga. 
540, 79 SE 144, 47 LRANS 561; Mc- 
Cray v. Bledsoe, 26 Ga. A. 587, 106 


SE 920. 
Md.—Finance, etec., Co. v. Defiance 
Motor Truck Co., 145 Md. 94, 125 A 
585. 
N. . J.—General 


Electric Co. v 


Transit Equipment Co., 57 N. J. Eq. 
460, 42 A 101. 
Y.—Nichols v. Potts, 35° Misc. 


N. 
273, 71 NYS. 765. 

N. Ci—Weeks v. Adams, 196 N. C. 
512, 146 SE 130; Harris v. Seaboard 
Air Line Ry. Co., 190 N. C. 480, 130 
SE! 319. 

vVt.—Church v. McLeod, 58 Vt. 541, 
3 A 490. 

Va.—Rudolph v. Farmers’ 
Co., 131 Va. 305, 108 SE 638. 

Wash.—Grunbaum Bros. Furniture 
Co. v. Humphrey Inv. Corp., 144 
Wash. 620, 258 P 517, 141 Wash. 329, 
251 P 567. 

W. Va.—Troy Wagon Co. v. Hut- 
ton, 53 W. Va. 154, 44 SE 135. 


Ont.—Dulmage v. Bankers Finan- 
cial ‘Corp. Ltd., 51 Ont. Li. 433, 67 
DomLR 594. 

[a] Rule applied.—Where plain- 
tiff sold certain mules for cash and 
for notes, reserving title in the mules 
until the notes were paid, and the 
purchaser took the notes for execu- 
tion before a notary, receiving at the 
same time the mules, and returned 
the notes officially attested the next 
day to the seller, who recorded them 
within 30 days, as provided by Civ. 
Code (1910) §§ 8318, 3319, 3257, and 
after delivery of the mules and pend- 
ing execution of the notes the pur- 
ehaser sold them to defendant, the 
latter aequired no title as against 
plaintiff. Rowe v. Spencer, 140 Ga. 
540, 79 SE 144, 47 LRANS 561. 


[b] Recognized exception to the 
above rule is that a valid common-law 
lien for the value of labor and mate- 
rial used on property conditionally 


Supply 


SALES 


The 


And where 


situated.7° 


[§ 5 1273-1274 


[§ 1274] 12. By What Law Governed®’—a. Place 
of Performance or Beneficial Operation of Contract 
—(1) Majority Rule. 
ples heretofore considered,®*® the weight of author- 
ity is to the effect that where a conditional sale con- 
tract for chattels is made in the state where the prop-_ 
erty is situated, but by its terms it is contemplated 
that the property is to be removed to and used in 
another state, the contract is to be governed by the 
registration laws of the latter state, if any, and 
if its statutes require recording of contracts of this 
character, failure to comply with this requirement 
renders the contract invalid as against persons enu- 
merated in the statute, such as ereditors, subsequent 
purchasers and mortgagees without notice, ete.,°® 
and the omission is not cured by registration in the 
state where the contract was made and the property 
The rule has been applied both in cases 
where delivery was made by the seller to the buyer 
in the state in which the property was to be used?! 


In accordance with princi- 


and where delivery was made to the buyer in the 


sold is superior to the rights of the 
conditional seller although the lienor 
has constructive notice of his rights 
by reason of the recording of the con- 
tract. Meyers v. Neeley, etc., Auto 
Co., 143 Md. 107, 121 A 916, 30: ALR 
1224. See also supra § 630. 


58. See cases supra note 57. 


fa] It is only from the date of 
registration that the sale is valid as 


against persons enumerated in the 
registration statutes. Ward v. 
Southern Sand, etc., Co., 33 F. (2d) 
si. 


59. Grunbaum Bros. Furniture Co. 
v. Humphrey Inv. Corp., 144 Wash. 
620, 258 P 517, 141 Wash. 329, 251 P 
567; Troy Wagon Co. v. Hutton, 53 
W. Va. 154, 44 SE 135. 


60. Weeks v. Adams, 196 N. C. 512, 
146 SE 1380. 


61. Finance, etc., Co. v. Defiance 
Pees Truck Co., 145 Md. 94, 125 A 

62. Kearby v. Western States Se- 
curities Co., 31 Ariz. 104, 250 RP: 766 
(the recording of a conditional sales 
contract is not notice to a purchaser 
of the conditional vendee in such 
circumstances that it clearly ap- 
peared to the purchaser that the prop- 
erty was being sold by his vendor in 
the ordinary course of business). 

63. In re A. EH. Savage Baking 
Co., 259 Hed. 976. 

64. In re A. E. Savage Baking Co., 
supra; Gunnin v. Carter, 34 Ga. A. 
788, 131 SE 523. 

[a] Thus record of a note for the 
purchase of personalty containing a 
waiver of homestead and obligation 
to pay attorney’s fees is not con- 
structive notice of reservation of ti- 
tle in the seller in another note, of 
the original note of which the rec- 
ord purports to be a copy retaining 
title in the seller, this provision re- 
taining title having been omitted 
from the record. Gunnin v. Carter, 
384 Ga. A. 788, 181 SE 523. 


65. In re A. HE. Savage Baking 
Co., 259 Fed. 976. 


66. Gilbert v. National Cash Reg- 
ister Co., 176 Ill. 288, 52 NE 22; Bald- 
inger v. Levine, 83 App. Div. 130, 82 
NYS 483. 


67. Registration of assignment of 
contract see infra § 1411. 


68. See supra § 1192. 

69. U. S.—Harvey v. Rhode Island 
Locomotive .Co., 93: U. S. 664, 23 L. 
ed. 1003; Weber Showcase, etc., Co. 
v. Waugh, 42 F. (2d) 515; Anglo- 


American Mill Co. v. Dingler, 8 F. 
(2d) 493;. Columbus Merchandise Co. 
v. Kline, 248 Fed. 296; Corbett v. 
Riddle, 209 Fed. 811, 126 CCA 535; 
In re Wall, 207 Fed. 994. 


Ariz.—Bradshaw v. Kleiber Motor 
Truck Co., 29 Ariz. 293, 241 P 305. 


Ga.—Cunningham y. Cureton, 96 
Ga. 489, 23 SE 420. 


Minn.—Iowa Guarantee Morte. 
Corp. v. Kingery, 181 Minn. 477, 233 
NW 18. é 

Nebr.—Bradley v. Kingman Impl. 
Co., 79 Nebr. 144, 112 NW 346. 

N. J.—Knowles Loom Works vy. 
Vacher, 57 N. J. L. 490; 31 A: 306; 333 
LRA 305. 


Or.—Eli Bridge Co. v. Lachman, 
124 Or. 592, 265 P 435. 
Wash.—Rodecker v. Jannah, 125 


Wash. 137, 215 P 364. 


[a] Rule applied.—(1) Where a 
sale was made of a locomotive, the 
situs of which was in Pennsylvania 
by its manufacturers to a railroad 
corporation in Iowa by an unrecord- 
ed instrument in writing which gave 
the manufacturers the right to re- 
possess the property on failure to 
pay therefor in nine months, and the 
buyer pledged the locomotive to a 
bank to secure a loan of money, it 
was held under the statutes of lowa 
which require contracts for the con- 
ditional sale of. chattels to be record- 
ed in order to be valid against subse- 
quent purchasers and creditors with- 
out notice that the pledgee’s right 
was superior to that of the manufac- 
turer’s. Pittsburgh Locomotive, etce., 
Works v. State Nat. Bank, 19 F. Cas. 
No. 11,198. (2) Where a sale was 
made of cars in Ohio and there de- 
livered to the purchaser, but by the 
terms of the contract the cars were 
to be used on a railroad in Kentucky 
an‘d the re-delivery or reclamation to 
take place there, the contract was 
governed by the laws of Kentucky 
and unless registered as provided by 
its statutes, was not valid as against 
purchasers for valuable considera- 
tion without notice. Hart v. Barney, 
ete. Mis. Co) %mWed.4543, 

70. Weber Showcase, 
Waugh, 42 F. (2d) 515. 

71. Weber Showcase, etec., Co. v. 
Waugh, supra; In re Wall, 207 Fed. 
994; Bradley v. Kingman Impl. Co., 
79 Nebr. 144, 112 NW 346; Knowles 
Loom Works v. Vacher, 57 N. 2. L. 
490, 31 A 306, 33 LRA 305; Eli Bridge 
ee v. Lachman, 124 Or. 592, 265 P 


ete., Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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state where the property was situated and the con- 
tract made and by him shipped into the state where 
it was contemplated by the contract that it was to 
be used.7?_ And it has similarly been held that where 
a contract is made in one state of property situated 
in another state, it must be recorded in the latter 
state in conformity with its registration laws al- 
though registration was not necessary in the state 
where the contract was made.7* Conversely, if prop- 
erty is sold in one state for immediate shipment to*?* 
or delivery in’® another, and the laws of the latter 
state do not require recording of this class of con- 
tracts, it is not necessary that the contract be re- 
corded in the latter state’® although the statutes 
of the state where the contract was made require 
conditional sales contracts to be recorded‘? and al- 
though the contract stipulated that the rights of the 
parties thereto were to be governed by the laws of 
the state where it was made and such laws require 
contracts to be recorded;**® and this is so because 
recording statutes have no extraterritorial force,*® 
and because the parties to the contract are power- 
less to provide for the application of the contract 
in the state to which the property was taken of the 
recording laws of another state.° Neither by con- 
tract nor by comity can the recording laws of a 
state be given extraterritorial force.®! 

[§ 1275] (2) Minority Rule. In some jurisdic- 
tions, in accordance with the minority rule relating 
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to the construction, validity, and effect of a contract 
whose place of performance or beneficial operation 
is ina state other than that in which it was made,®? 


it is held that if a conditional sale is valid in a state 


or country where it is made, registration according 
to the law of another state or country where by the 
terms of the contract the property is delivered by 
the seller,’* or to which as contemplated by the 
contract it has been removed by the buyer after de- 
livery to him in the state or country where the con- 
tract was made,** is unnecessary, and the contract 
will be held valid as against creditors or subsequent 
purchasers of the buyer when not filed or recorded 
in the latter state or country;°*> and some decisions 
seem to hold witheut qualification that if the con- 
tract 1s valid in the state where it is made it may 
be enforced in another state when not recorded in 
accordance with its registration laws.8® Converse- 
ly, if the contract were not registered in the state 
where it was made as required by the local statute, 
registration in the state where in contemplation of 
the terms of the contract it was removed and used 
will not render a reservation of title in the seller 
enforceable against a mortgagee of the property.’* 

[§ 1276] b. Where Removal to Another State 
Forbidden or Not Contemplated by Contract. Ac- 
cording to the weight of authority, if the contract 
is made and completed by delivery in a state where 
the property is then located and is valid by the laws 


[a] Rule applied.—(1) A statute] livered in Rhode Island to the buyer, | Peebles, 13 NYSt 743. 
of New Jersey requiring conditional|a railroad company in Illinois, a lo- 78. U. S. Fidelity, ete. Co. v. 
sales of chattels to be recorded ap-| comotive to be used in the latter] Northwest Mngineering Co., 146 Miss 
plies to a contract made in New York| state, and the locomotive was re- 476, 112 S 580, 57 ALR 530. r 


of chattels to be delivered to and held 
by the buyer in New Jersey and a 
subsequent purchaser without notice 
is entitled to priority over the rights 
.of the original seller under the unre- 
corded contract of sale. Knowles 
Loom Works v. Vacher, 57 N. J. L. 
490, 31 A 306, 33 LRA 305. (2) 
Plaintiff who sold a Ferris Wheel in 
Illinois under a contract, retaining 
title and shipping it to Connecticut 
to the purchaser as agreed was not 
entitled to recover the property from 
persons who had purchased it from 
the conditional buyer’s vendee who 
had neither actual nor constructive 
notice of the contract, the contract 
not having been recorded in Connecti- 
cut as required by its statutes. Eli 
Bridge Co. v. Lachman, 124 Or. 592, 
265, P2435. (3) Where a machine 
sold and delivered f. o. b. Indianapo- 
lis was simultaneously with the com- 
pleted delivery shipped by the séell- 
er to the buyer in Ohio, where it re- 
mained until the buyer became bank- 
rupt, the necessity of recording the 
contract was not governed by the 
Indiana laws but by the laws of Ohio 
providing that such a reservation of 
title shall be void as to subsequent 
purchasers and mortgagees in good 
faith and creditors, unless the con- 
tract is recorded, since, where the 
parties to such a contract contem- 
plate that the property is to go at 
once and before any use by the buy- 
er into another state, and there re- 
main quasi permanently, the laws of 
the situs will control, especially as 
title did not pass, notwithstanding 
the completed delivery. Potter Mfg. 
Co. v. Arthur, 220 Fed. 843, 136 CCA 
589. 

72. Harvey v. Rhode Island Loco- 
motive Co:, 93 U. S. 664, 23 L. ed. 
1003; Cunningham vy. Cureton, 96 Ga. 
489, 23 SE 420. 

[a] Rule applied.—(1) Where the 
seller, a Rhode Island company, de- 


[55 C. J.—80] 


moved to the latter state to be used 
but the sale was not there recorded 
in compliance with the registration 
statutes, it was held void as against 
attaching creditors in that state. 
Harvey v. Rhode Island Locomotive 
Co., 93 U. -S..-664; 23 Tu. ed. 1003....(2) 
Where a note was given by a resi- 
dent of Alabama for the purchase of 
property owned by a resident of Ten- 
nessee and situated in Tennessee, and 
the property was brought into Geor- 
gia to be used there as contemplated 
by the agreement, a reservation of 
title in the contract of conditional 
sale embodied in the note was not ef- 
fective against one who in good faith 
took out a mortgage upon or ac- 
quired title to the property without 
actual notice of such reservation un- 
less the contract was duly recorded 
in compliance with the statutes of 
Georgia. Cunningham v. Cureton, 
96 Ga. 489, 23 SE 420. 


73. Boyer v. M. D. Knowlton Co., 
85) Oh, St2/7104, 51138; ' 97, NE 137,. 135 
LRANS 224 (“It is argued that these 
contracts were good under the laws 
of New York and that rules of com- 
ity between the states should make 
them good in Ohio. We think rules 
of comity cannot be recognized to 
overthrow an express statute of our 
state. It prescribes a rule of conduct 
to govern our own citizens, and we 
do not think that residents of anoth- 
er state should be more favored, un- 
less the statute so permits’). 


(4. Utes ath GeliCy este, hCOn, ny. 
Northwest Engineering Co., 146 Miss. 
476, 112 S 580, 57 ALR 530. 


75. In re Hood Bay Packing Co., 
280 Fed. 866; In re Gray, 170 Fed. 
638; Fiske v. Peebles, 13 NYSt 743. 


76. In re Gray, 170 Fed. 638; U. 
S. Fidelity, etc., Co. v. Northwest 
Engineering Co., 146 Miss. 476, 112 
S 580, 57 ALR.530. 


77. In re Gray, supra; Fiske v. 


79. In re Gray, 170 Fed. 638. 


80. (UU. 2S. Fidelity; “eten (\Coup we 
Northwest Engineering Co., 146 Miss. 
476, 112 S 580, 57 ALR 530. 


SIs, 2Uks Si “Hidelitys Sete. ue CO.mave 
Northwest Engineering Co., supra. 

82. See supra § 1198. 

83. Weber Showcase, etc., Co. v. 
Waugh, 42 F. (2d) 515; Mershon 
v. Moors, 76 Wis. 502, 45 NW 95; 
National Cash Register Co. v. Lovett, 
39 N. S. 540. See Goudie v. Amer- 
ican Moore Peg Co., 81 N. H. 88, 
122 A 349 (which perhaps sustains 
this doctrine). 


[a] Thus, where a sale is made 
in one state of goods then in trans- 
it between a foreign country and 
the United States and the goods are 
by the terms of the contract deliv- 
ered for resale in another state, the 
contract being valid in the _ state 
where made, it will be held valid 
in the state where the goods were 
delivered for resale as against cred- 
itors, although not filed in accord- 
ance with the registration laws of 
the latter state. Mershon v. Moors, 
76 Wis. 502, 45 NW 95. 


84 Drew v. Smith, 59 Me. 3938; 
Dorntee Casket Co. v. Gunnison, 69 
N. H. 297, 45 A 318; Cleveland Mach. 
Works -v.. Lane, 67N. “Hy 343, oder 
20, 68 AmSR 675; McGregor v. Kerr, 
29 N. S. 45. 


[a] Reason assigned is that the 
registration statutes of the state have 
no extraterritorial force. Dorntee 
Gasket:Co.) v. -Gunnisony 169" Nea 
297, 45 A 318; Cleveland Mach. 
Works v. Lang, 67 N. H. 348, 31 
A 20, 68 AmSR 675. 


85. McGregor v. Kerr, 29 N. S. 
45. 

86. Baribault v. Robertson, 82 N. 
2 OV is oa Aneel: 

87. Davis v. Osgood, 69 N. H. 427, 
44 A 432. : 
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of that state and the contract forbids or does not 
contemplate removal of the property, it will be en- 
forced in any other state to which the property is, 
without the consent of the seller, removed by the 
buyer, as against persons designed to be protected 
by the registration laws of the latter state although 
not filed or recorded in that state according to such 
laws,** unless such laws expressly or by implica- 
tion apply to contracts made out of the state with 
reference to property subsequently brought into the 


88. Ariz—Bradshaw vy. Kleiber 
Motor Truck Co., 29 Ariz. 293, 241 
PSO Ds 

Ill.—Graver 


Bartlett Nash Co. v. 
Krans, 239. 0h Ay 5 oor 


Iowa.—Northern Finance Corp. v. 
Pend 209 Iowa 895, 226 NW 


Kan.—Baldwin v. Hill, 4 Kan. A. 


168, 46 P 329. 


Mo.—-Jerome P. Parker-Harris Co. 
v. Stephens, 205 Mo, A. 3738, 224 Sw 
1036. 

Need. —-birsch) v.09 Ws) Leatherbes 
UMNO COs Oe IN. Jay, La}) 5095, D5 A 
645; Wooley v. Geneva Wagon Co., 
59 IN. Fe 1278, 35 A 789;' Knowles 
Loom .Works: v.. Vacher, 57 N. J. 
Lit tee 31 A 306, 33 LRA 305. 


Y.—Goetschius v. Brightman, 

245 lNgeaya 186, 156 NE 660 [aff 214 
App. Div. 158, 211 NYS 763]. 

N. C.—Brown Carriage Co. v. 

Dowd, 155 N. C./ 307, 71 SE 721. 


Wash.—Rodecker vy. Jannah, 125 
Wash. 137, 215 P 364. 


Wyo.—Studebaker Bros. | Co. v. 
Mau, 14 Wyo. 68, 82 P 2, 13 Wyo. 
358, 80 P 151, 110’ AmSR 1001. 


N. S.—Singer Sewing Mach. Co. v. 
McLeod, 20 N. S. 341. 


Sask. 
1 Sask. Li. 230. 


See Warnken v. Langdon Mercan- 
tile -Co., 8 N. D. 243, TT NW 1000 
(as perhaps sustaining this view). 


Compare Sanger v. Jesse French 
Piano, etc., Co., 21 Tex. Civ. A. 523, 
52 SW 621 (although the statute of 
the state where the contract was 
originally made did not require’ reg 
istration, if the property is removed 
into a state where registration is 
required, the contract must be re- 
corded there to be valid as against 
third persons). 

[a] Wharton’s statement of rule. 
—‘‘Assuming, however, the original 
validity of the reservation by the 
law of the place where the contract 
was made and where the property 
was then situated, the question arises 
whether, upon the removal of the 
property to another state, it is nec- 
essary to file or record the contract, 
or take the other steps required by 
the local law of the latter state, 
in order to protect the vendor against 
subsequent purchasers from, or cred- 
itors. of, the vendee. The weight 
of authority holds, in accordance with 


etc., Co. v. Boyce, 


_the rules relating to chattel mort- 


gages, that, unless the local law of 
the latter state with reference to 
filing or recording conditional con- 
tracts of sale expressly, or by clear 
implication, applies to contracts made 
out of the state with reference to 
property subsequently brought into 
the state, it is not necessary to file 
or record the mortgage in that state, 
unless it was contemplated at the 
time of the sale that the property 
should be removed to such state, 
in which case filing or. recording 
seems to be necessary, notwithstand- 
ing that the contract of sale was 
completed in another state.’”’?’ Whar- 
ton Confl. L. § 255 b [quot Stude- 
baker Bros. Co. v. Mau, 14 Wyo. 
Bor ine. se 2). 
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impossible.” 


[b] Analogy to chattel mortgage 
rule.—(1) This doctrine is analogous 
to the well-settled rule that a chat- 
tel mortgage of property valid in 
the state where the property is sit- 
uated and the mortgage executed will 
be held valid as against creditors 
and purchasers in good faith in an- 
other state to which the property 
had been removed by the mortgagee 
without the consent of the mortga- 
gor, unless there is some statute 
in that state to the contrary, or 
unless the transaction contravenes 
the settled law or policy of that 
state. See Chattel Mortgages § 33. 
(2) And it has been said that the 
reason for upholding the validity of 
such conditional sales is even stron- 
ger than in the case of chattel mort- 
gages. Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 76, 82 P 2, 13 Wyo. 358, 
80 P 151, 110 AmSR 1001 (‘‘In the 
case of mortgaged property the ti- 
tle to the property has passed, and 
the mortgagee has a certain right 
of title that does not exist in the 
case of a vendee under a condition- 
al bill of sale. There the title re- 
mains absolutely in the vendor, and 
any attempt to dispose of the prop- 
erty, without the knowledge or con- 
sent of the vendor, is tortious’’). 


[ec] Rule applied.—(i) Where the 
contract was entered into in Cali- 
fornia by the residents of that state 
concerning personal property situat- 
ed there and which the parties in- 
tended should remain there and the 
property was taken to the state of 
New York’ without the seller’s con- 
sent and sold by the buyer, the ti- 
tle of the seller would be good as 
against the purchaser thereof for 
value although the contract was not 
filed in New York in accordance with 
the statute there in force. ‘Goet- 
schius' v. Brightman, 245 N. Y. 186, 
156 NE 660 [aff 214 App. Div. 158, 
211) NYS V6sh. (2) A sale of a 
piano was made in the state of In- 
diana by B to A. By the laws of 
Indiana no recording was required. 
Supsequently the purchaser, in vio- 
lation of the terms of the contract, 
and without the knowledge of the 
seller, removed the piano to Kan- 
sas, and sold and delivered it to 
H, who purchased in good faith, with- 
out notice of the retention of title 
by A. It was held that B was en- 
titled to recover the piano from the 
purchaser, notwithstanding such con- 
tract was not deposited with the 


register of deeds of the county in 
Kansas to which the piano was 
wrongfully removed. Baldwin  yv. 


Hill, 4 Kan. A. 168, 46 P 329. (38) 
Where a sale made to be performed 
in one state is valid there and the 
goods are subsequently brought in- 
to another state by the buyer with- 
out the sSeller’s consent, the title 
of the conditional seller will be up- 
held by the courts of the latter 
state as against judgment creditors 
of the buyer although the contract 
was not recorded in accordance with 
the requirements of the laws of the 
latter state. Cooper vy. Philadelphia 
Worsted Co., 68 N. J. Eq. 622, 60 A 
352 [rev (Ch.) OW AN Zoot. oy (4): ‘Where 
a sale made and completed by de- 
livery in one state of. property there 
Situated is valid there and the prop- 
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state,8® in which event the contract can be made ef- 
fective only by compliance with such laws.°° . 
registration laws of a state should not be interpret- 
ed so as to include attempted regulation of the 
validity of contracts made without the state in re- 
gard to property situated elsewhere and brought 
within the state without the knowledge or consent 
of the owner,®! especially where the provisions of 
the statute are such that compliance therewith is 


The 


erty is subsequently removed to an- 
other state without the seller’s con- 
sent, it is good in the latter state 
although, not recorded in accordance 
with the registration laws of that 
state as against attaching creditors 
of the buyer. Woolley v. Geneva 
Wagon Co., NJ. ae 238, ses 
789. (5) Where a sale of proper- 
ty situafed in Maine is completed 
there by delivery of the property 
to. the buyer who in violation of 
the express provisions of the con- 
tract removes the property to Nova 
Scotia, the title of the seller will 
prevail against one to whom the buy- 


er had pledged the property although 


the sale had not been recorded in 
compliance with the _ registration 
laws of Nova Scotia. Singer Sew- 
ing Mach. Co. v. McLeod, 20 N. S. 
341. (6) Where the property is re- 
moved into another state the sell- 
er may follow the property into the 
jurisdiction where removed, and, 
without complying with the regis- 
tration laws of such jurisdiction, en- 
force his lien against subsequent 
bona fide purchasers or encum- 
brancers from the mortgagor. or 
vendee. Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2. 


[d] Under Uniform Conditional 
Sales Act a contract not recorded 
with the county recorder of the coun- 
ty in which the property is first 
Kept for use within ten days after 
its making, is void as to any pur- 
chaser from or creditor of the buy- 
er without notice. ‘This provision 
of the law does not operate: and 
was not intended to operate on sales 
where the seller, the buyer, and the 
property were at the time in an- 
other state, and where it was agreed 
it should remain and be used. It 
was intended to operate only on sales 
of property in this state or proper- 
ty at the time destined for use in 
this state.” This view it was said 
is made manifest by another sec- 
tion of the Uniform Conditional Sales 
Act, wherein it is provided that, if 
prior to the performance of the con- 
dition the goods are removed from 
another state into this state, the 
reServation of the property in the 
Seller shall be void as to purchas- 
ers and creditors described in the 
other section of this statute men- 
tioned, unless the contract or a copy 
thereof is filed in the filing district 
to which the goods are removed 
within ten days after the seller has 
received notice of such removal. 
Bradshaw v. Kleiber Motor Truck 
Co.,.. 29 Ariz. “298, 241 P 305° (con-= 
ae Conditional Sales Act §§ 5, 

8g9. Studebaker Bros. Co. v. Mau, 
14 Wyo. 68, 82 P 2, 80 P 151. See 
Northern Finance Corp. v. Meinharat, 
209 Iowa 895, 226 NW 168 (as sus- 
taining this view). 


90. See infra § 1279. 


91. Goetschius v. Brightman, 245 
N. Y. 186, 156 NE 660. 

92. Goetschius v. Brightman, su- 
pra. 

{a] As for instance, where the 
statute provides for the filing of the 
contract in the city or town ‘where 
the conditional vendee resides,’ or 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Limitation of rule has been recognized where, al- 
though the contract contemplated performance in 
the place where it was made, the conditional seller 
subsequently consented to the removal of the prop- 
erty to another state,®* where the property is re- 
moved to another state without the seller’s consent 
where he subsequently consents to the retention of 
the property in that state and the conditional notes 
are so changed as to make them obligations in that 
state and payable in that state,®°* or where the right 
of forfeiture is not promptly invoked after acquir- 
ing knowledge of the removal.?5 

[§ 1277] c. Sales of Property Situated in Anoth- 
er State Where Contract To Be Performed. Where 
the sale is of property in another state where the 
contract is to be performed and where the statutes 
do not require registration, no registration is neces- 
sary although the registration laws of the state 
where the contract was made require such contracts 
to be registered.°® 


[§ 1278] d. Sales Invalid against Creditors or 
Subsequent Purchasers in State Where Made. In 
some jurisdictions, it has been held that where, by 
the laws of the state in which a contract was made 
and performed, the contract was invalid as against 
creditors and subsequent purchasers because of a 
noncompliance with statutory requirement as to re- 
_ cording, and the property was removed to and re- 
sold in a state where the validity of a conditional 
sale as against ereditors and subsequent purchasers 
is recognized and whose statutes do not require such 
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sales to be recorded, a subsequent purchaser ac- 
quires such title only as his immediate seller had 
when: the property was brought into the state and 
the title of the original seller will be sustained by 
the courts of that state as against the subsequent 
purchaser.®? 


The contrary view. It has been held in other ju- 
risdictions that if recording is required in the state 
in which the contract is made, failure to record it 
is fatal to the seller’s remedy in another state against 
third persons, such as innocent purchasers or ered- 
itors®® or against one to whom the seller had mort- 
gaged the property,®® and that this was so although 
the contract had been recorded in the state to which 
the property had been removed in accordance with 
the laws of that state.t And it was held that the 
rule applied although it was contemplated by the 
contract that the property was to be delivered in 
another state.” : 


[§ 1279] e. Statutes Requiring Registration of 
Conditional Sales—(1) Of Property- Brought Into 
State. Statutes in some jurisdictions expressly re- 
quire conditional sales of property made in another 
state to be recorded when the property is removed 
or brought into the state in order to give them valid- 
ity against persons designed to he protected by the 
statutes, such as subsequent creditors or purchasers 
without notice, lien holders, and the like,? and a com- 
pliance with these statutes is indispensable to give 
the contracts validity against the persons so desig- 
nated.* The duty thus imposed on the seller is in 


where the property is at the time, 
and the conditional vendee resides 
outside of the staté and the property 


is not in the state. Goetschius_v. 
eee en: 245 N. Y. 186, 156 NE 


93. Jones v. Molster, 11 Oh. Cir. 
 Cts.432, 1-Oh. Cir, Dec..251 (in these 
circumstances the contract must be 
registered in accordance with the 
laws of the latter state in order to 
give it validity as against those des- 
ignated in the registration statutes). 
94. National Cash Register Co. v. 
Paulson, 16 Okl. 204, 83 P 793. 


95. Sound Industrial Loan Co. v. 
Frank Allyn, Inc., (Wash.) 270 P 295 
(the view being taken that it is 
against the policy of the state to 
allow its laws to be violated).- 


96. Southern Hardware, etc., Co. 
vweclark= 201 “Med: 1, 119--CCA™ 839 
(since laws of this character have 
no extraterritorial force). 


97. Weinstein v. Freyer, 93 Ala. 
257, 9 S*285, 12 LRA -700; - Public 
Parks Amusement Co. v. Embree- 
McLean Carriage Co., 64 Ark. 29, 40 
SW 582. 

[a] The theory of these decisions 
(1) is that on removal of the prop- 
erty to the state where it is resold, 
the property itself, its disposition 
and the transfer of title, becomes 
subject to the laws of the latter 
state by which must be determined 
the effect of the sale and the rights 
of the parties thereunder. Weinstein 
v. Freyer, 93 Ala. 257, 9 S 285, 12 
LRA 700; Public Parks Amusement 
Co. v. Embree-McLean Carriage Co., 
64 Ark. 29, 40 SW 582: (2) “The 
rule that the validity, interpretation 
and legal effect of a contract are 
governed by the lex loci contractus, 
applies only to the ‘determination of 
the rights and obligations of the par- 
ties to the contract. . ; ) RRS 
right of priority forms no part of 
the contract itself. It is extrinsic, 
and is rather a personal privilege de- 
pendent upon the laws of the place 


where the property lies, and where 
the court sits which is to decide the 
cause. . . The question is not 
one of validity and construction, but 
of notice by registration and priority 
of right. The failure to record does 
not divest the original vendor of the 
title, but ‘debars its assertion against 
third parties, conferring on them, if 
creditors, a lien, and if purchasers a 
right, prior and superior to the ven- 
dor’s reservation of title. The stat- 
ute is founded on the local policy of 
Georgia, different from the _ policy 
of this State. Defendant claims no 
right of property vested under the 
laws of Georgia, nor any right other 
than that acquired under the laws 
of Alabama. To maintain the right 
of defendant to hold the property 
against the claim of the original ven- 
dors, would be to make the disposi- 
tion and transfer of property here 
situated dependent upon the statute 
of a sister State, which contravenes 
the ‘laws and policy of this State—a 
statute which may be regarded as 
remedial in its nature. The validity 
and construction of contract between 
the parties, their rights and obliga- 
tions, when determined by the statute 
of Georgia, that statute had no fur- 
ther force; all questions pertaining 
to the nature and extent of the rem- 
edy are governed by the lex fori.” 
Weinstein v. Freyer, 93 Ala. 257, 259, 
97S 285,'12 LRA 700. 

98. Fry v. Theobold, 205 Ky. 146, 
265 SW 498. : 

99. Davis v. Osgood, 69 N. H. 427, 
44 A 432, 

1. Davis v. Osgood, supra (the 
view being taken that such statute 
was applicable only to sales made 
in the state and that they were with- 
out extraterritorial force). 


2. Davis v. Osgood, supra. 
3. See statutory provisions. 


[a] Validity of legislation.—There 
can be no question as to the author- 
ity and power of a legislature to 
enact statutes of this character with 


regard to any property brought with- 
in the territorial limits of the state. 
Re Satisfaction Stores, 60 N. S. 357, 
[1929] 2 DomLR 435. 


4. Pulaski Mule Co. v. Haley, 187 
Ala. 533, 65 S 783, AnnCasl916A 877; 
North v. Goebel, 138 Ga. 739, 76 SE 
46; Motors Mortg. Corp. v. Purchase- 
Money Note Co., 38 Ga. A. 222, 143 SH 
459; Burgsteiner v. Street-Overland 
Co., 30 Ga. A. 140, 117 SE 268; * Olm- 
stead v. Carolina Portland Cement 
Co., 30 Ga. A. 126, 117 SE .255 [aff 157 
Ga. 669, 121°SE 687]; Thayer Mer- 
cantile Co. v. Milltown First Nat. 
Bank, 98 N. J. du..29, 119 A 94. [aff 98 
N. J. L.. 907,:121 A 927]; Re Satis- 
faction Stores, 60 N. S. 357, [1929] 2 
DomLR 435, 


“Where a state, in the exercise of 
its sovereign power, regulates by pos- 
itive law: the disposition of, personal 
property found within its borders, 
and prefers its own attaching cred- 
itors to a foreign assignee of a chat- 
tel, or the conditional vendor there- 
of, the statutory right conferred up- 
on the nesident creditor overrides the 
rights of such assignee or con'‘dition- 
al vendor vested in him by the law of 
the forum where the contract was 
made.’ Thayer Mercantile Co. v. 
Milltown First Nat. Bank, 98 N. J. L. 
29,0893; %0 19, cArn94-) [att 98. sIN, tL 90/ts 
121 A 927], 


[a] Sufficiency of compliance.— 
(1) Registration of the notes given 
for the purchase price and evidenc- 
ing the conditional sale, within the 
time limited. by the statute for reg- 
istration of contracts of conditional 
sales is a sufficient compliance with 
the statute. Brandon Printing Co. v. 
Bostick, 126 Ala. 247, 28 S 705. (2) 
Under statutes providing that condi- 
tional bills of sale shall be governed 
by the laws relating to the registra- 
tion of mortgages and that a mort- 
gage on personalty must be recorded 
in the county where the mortgagor 
resided at ‘the time of its execution 
if a resident of the state and that if 
a mortgage be executed on personalty 
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no way affected by the fact that the laws of the 
state where the sales were made do not require the 
And a noneomph- 
ance with the statute cannot be made good by the 
most solemn modes of registration adopted by the 
state where the contract was made.°® 
necessity of registration affected by the fact that 
both parties to the contract were citizens of the 
state where it was executed and that the contract 
recited that the property was not to be removed be- 
yond the limitation of the state without the written 
consent of the seller and that this latter provision 
of the contract was violated by the buyer.’ 
theless, the word “removal,” within the meaning of 
the statutes under consideration, does not mean a 
mere bringing of the property conditionally sold 
within the territorial limits of the state.’ 
the situs of the property is by agreement fixed in 
one state, a removal, within the meaning of the stat- 
utes, can only be accomplished by the buyer form- 
ing, first, an intent in his own mind to remove the 


recordation of such contract.° 


not within the limits of the state and 
such property is afterwards brought 
within the state, the mortgage shall 
be recorded according to the above 
rules within six months after such 
property is so brought into the state, 
a conditional bill of sale to personal- 
ty, executed in another state, where 
the property was, by a resident of 
that state to a resident of this state, 
should be recorded in the county of 
this state where the vendee resided 
within six months after it was 
brought into the state, record in an- 
other county where the property was 
temporarily being insufficient. North 
v. Goebel, 138 Ga. 739, 76 SE 46. 


{b] In Oklahoma, where property 
held by the buyer is brought into and 
permanently located in any county, 
and the sales contract has been ex- 
ecuted and recorded according to the 
laws of another state, the seller will 
be protected as against creditors of 
buyer for a period of 120 days, but 
such. registration in another state 
ceases to be constructive notice after 
the expiration of 120 days from the 
time the property is permanently lo- 
cated in such county, and it must 
then be filed in the county to which 
the property is removed. Arnold v. 
Wittie, 99 OKI. 236, 227 P 132. 


5. Pulaski Mule Co. v. Haley, 187 
Ala. 533, 65 S,788, AnnCas1916A 877. 


6 Olmstead y. Carolina Portland 
Cement Co., 30 Ga. A. 126, 117 SE 255 
[aff 157 Ga. 669, 121 SE 687]. 


7. Olmstead v. Carolina Portland 
Cement Co., supra. 


8. Endler v. Commercial Credit 
Corp. 105 No/I. L474, 144 A 682): 
Hare & Chase, Inc. v. Tomkinson, (N. 
Jn) 229 AR 396. 


9. Endler v. Commercial Credit 
Corp., supra; Hare & Chase, Inc, v. 
Tomkinson, supra, 


[a] Analogy to change of dom- 
cile.-—‘‘It is like a change of domi- 
cile. A change of domicile can only 
be accomplished by a person intend- 
ing, first, to change his domicile, and 
secondly, actually changing it. The 
two things must concur, They must 
both be present, namely, the intention 
and the actual change. - For instance, 
a change of domicile would not be 
completely effected by a person who 
was domiciled in New Jersey and in- 
tended to make his domicile in Mich- 
igan, unless that person broke up 
his home in New Jersey and actually 
established in Michigan a new home.” 
Hare & Chase, Ine. v. Tomkinson, (N. 
J.) 129 A 396, 398. 
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Nor is the 
ty to Another. 


Never- 


1. In General. 


Where 


10. Endler v. Commercial Credit 
Corp., 105 N. J. L. 474, 144 A 582; 
Hare & Chase, Inc. v. Tomkinson, (N. 
J.) 129A 396. 

[a] Evidence held insufficient to 
establish change of situs.—l[Endler v. 
Commercial oon Corp., 105 N. J. L. 
474,144 A 582 


11. See anes Set 2s 

12. Riccardi Motor Car Co., Inc. v. 
Weinstein, 98 Pa. Super. 41. 

13. Ala.—Sanders v. Newton, 140 
Ala. 335, 37 S 340, 1 AnnCas 267. 


Cal.—Johnson v. Kaeser, 196 Cal. 
686, 239 P 324; Muncy v. Brain, 158 
Cale 300; 110 (Pis945%. Holt Mig. Co. v. 
Ewing, 109 Cal. 353, 42 P 435; Com- 
mercial Discount Co. v. Holland, (A.) 
289 P 906; Pacific Carbonator Co. v. 
Haydes, 26 Cal. A. 607, 147 P 988. 


Conn.—Sager v. Schmidt, 98 Conn. 
736, 120 A 504; United Mach. Co. v. 
Etzel, 89 Conn. 336, 94 A 356; Stalker 
Vv rHaves, “3i 3Conn: tits TL VAT TOS 9s 
Crompton v. Beach, 62 Conn. 25, 25 A 
446, 36 AmSR 323, 18 LRA 197. 


D. C.—Ballinger v. West Pub. Co., 
44 App. 49 [certiorari den 239 U. S. 
646 mem, 86 SCt 167 eas 60 L. ed. 
484 mem]. 


Fla.—Voges v. Ward, 98 Fla. 304, 
123 S 785; Malone v. Meres, 91 Fla. 
709, 109 S 677; American Process Co. 
v. Florida White Pressed Brick ’Co., 
56 Fla. 116, 47 S 942, 16 AnnCas 1054. 


Hawaii.—Langley, ete., Co. v. Oka, 
28 Hawaii 519. 

Ida.—American Law Book Coa. v. 
Later, 44 Ida. 290, 256 P 371; Utah 
Impl, Vehicle Co. v. Kesler, 36 Ida. 
476, 211 P1079; Pease v. Teller Corp., 
22, Tda80%, 228k 98t: 


In'd.—Schneider v. Daniel, 191 Ind. 
59, 181 NE 816, 17 ALR 1410; Smith 
v. Barber, 153 "Ind. 322, 53 NE 1014; 
Randall v. Chaney, 84 Ind. A, 280, 
151 NE 105; Swain v. Schild, 66 Ind. 
NG sal Oty. ‘NE 933; Quality Clothes 
Shop v. Keeney, 57 Ind. A. 500, 106 
NE 641. 

Iowa.—McNabb_ v. Bunting, 207 
Iowa 1300, 224 NW 506. 


Mass.—Schmidt v. Ackert, 231 
Mass. 330, 121 NE 24; Frisch v. 
Wells, 200 Mass. 429, 86 NE 775, 23 
LRANS 144. 


Mich.—J. L. Hudson Co. v. Apart- 
ment Inv. Corp., 244 Mich. 529, 221 
NW 6380; Nelson v. Viergiver, 230 
Mich. 38, 2083 NW 164; Young v. 
Phillips, 203 Mich. 566, 169 NW 822, 
202 Mich. 480, 168 NW "549. 


Minn.—Hdward Thompson Co. vy. 


[§§ 1279-1281 


property to another state; and second, actually re- 
moving the property to some plaee in another state 
which the buyer fixes as the situs of the property,® 
and the burden is on the party asserting a change 
of situs to establish this fact.?° ; 


[§ 1280] (2) Of Property Moved from One Coun- 


A statute which provides for the 


recording of the contract in a county in the state, 
into whieh goods have been removed by the buyer 
under a conditional sales contract,!? has no appliea- 
tion where goods bought under a conditional sales 
contract in another state are brought into the state.'? 


[§ 1281] N. Remedies of Seller Against Buyer— 
All courts recognize that at least 
two remedies are available to the conditional seller 
of property on default in performance of the con- 
tract by the buyer, namely, to retake the property 
conditionally sold without process of law or to re- 
cover it by action, or to bring an action for the pur- 
chase price,** unless the contract itself provides 


Brown, 171 Minn. 483, 214 NW 284; 
St. Paul, Trust Co. v..U.-S: Cereal Cox 
165 Minn. 252, 206 NW (3853 Ca We 
Raymond Co. v. Kahn, 124 Minn. 426, 
145 NW 164, 51 LRANS 251; Skoog 
v. Mayer Bros. Co., 122 Minn. 209, 142 
NW 1938; Alden v. Dyer, 92 Minn. 134, 
99 NW 784; Keystone Mfg. Co. v. Cas- 
sellius, 74 Minn. 115, 76 NW 1028. 


Mo.—Kolb v. Golden Rule Baking 
Co., (A.) 9 SW (2d) 840; Twentieth 
Century Mach. Co. v. Excelsior 
Springs Mineral Water, etc., Co., (A.) 
171 SW 944 [aff 273 Mo. 142, 200 SW 
1079]; Fred W. Wolf Co. v. Hermann 
reek ponies 168 Mo. A. 549, 153 SW 


Mont.—Missoula First Nat. Bank v. 
Marlowe, 71 Mont. 461, 230 PEON 
Madison "River Livestock Co. v. Osler, 
oe eon. 244, 102 P 325, 133 AmSR 


N. Y.—Pels v. David M. Oltarsh 
Iron Works, 129 NYS 371; Taylor vy. 
Esselstyn, 62 Misc. 633, 115 NYS 1105. 


N. D.—Poirier Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558. 


Or.—McCargar v. Wiley, 112 Or. 
215, 229 P 665; Endicott v. Digerness, 
103 Or. 555, 205 P 975; Maxson v. 
Ashland Iron Works, 85 Or. 345, 166 
POM iGrd Me eu cdse Thienes Vv. Francis, 
69 Or. 171,, 184. P, 1195)_188 Py Sa. 
Herring- Hall- Marvin Co. v. Smith, 43 
Or. 315, 72 P 704, 73 P 340. 


Pa.—McMillan v. Davis, 243 Pa. 570, 
90 A 364; Auto Security Co. v. Canel- 
Li Se. ‘Super. 43; Ketcham v. Davis, 
31 Pa. Super. 583 


R. I—W. P. Hamblin; Ine. v. 
Sprague, 145 A 307. 


S. D.—Sioux Falls Adjustment “Co, 
v. Aikens, 32 S. D. 154, 142 NW 651; 
Manganese Steel Safe Co. v. Leola 
pea State Bank, 25 S. D. 119, 125 NW 

Tex.—Merchants’ etce., Bank vy. 
Thomas, 69 Tex. 237, 6 SW 565. 


Wash.—Sterling v. Loudenback, 155 
Wash, 36, 283 P 476; Jones-Short Mo- 
tor Co. v. Bolin, 153 Wash. 198, 279 P 
395; Rodger v. Johnson, 148 Wash. 
675, 270 P 105; Lahn v. Matzen Wool- 
en Mills, 147 Wash. 560, 266 P 697; 
California Bank v. Clear Lake Lumber 
Co., 146 Wash. 697, 264 P 714; Mill, 
etc., Supply Co. v. Clear Lake Lum- 
ber Co., 146 Wash. 697, 264 P 714; 
California Bank v. Clear Lake Lum- 
ber; Co., 146. Wash. 543, 264 P 708) 
West American Finance Co. 
Finstad, 146 Wash. 315, 262 P 636; 
Jordan v. Peek, 103 Wash. 94, 173 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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otherwise,'* or unless the contract does not contain 
a promise to pay, in which ease it has been held that 
the seller’s sole remedy is to retake the property.+® 
If the seller sues to recover the debt, he looks to the 
debtor and not to the property; and if he retakes 
the property, he looks to the property, and not to 


the debtor.1® 


Other remedies of the seller, existing in some ju- 
risdictions, are elsewhere discussed.17 
1282] 2. Election of Remedies—a. In General. 
Subject to statutory changes of rule,t® and to limi- 


[§ 


P 726; Norman v. Meeker, 91 Wash. 
534, 158 .P 78, AnnCas1917D 462; 
Hilers Music House y. Douglass, 90 
Wash. 6838, 156 P:937; Stewart, etc., 
Drug Co. v. Ross, 74 Wash. 401, 133 
P 577; Winton Motor Carriage Co. 
v. Broadway Auto. Co., 65 Wash. 650, 
118 P 817, 37 LRANS 71; Jones v. 
Reynolds, 45 Wash. 371, 88 P 577. 
[a] In Arkansas (1) these reme- 
dies are available to the seller. Laird 
Va syrd. iit Arks 114559 Sw. = (2a) 


~ 571; Loden v. Paris Auto Co., 174 Ark. 


720, 296 SW 78; Culberson v. Lakella 
Iron Works, 170 Ark. 813, 281 SW 373; 
Coblentz v. L. D. Powell Co., 148 Ark. 
151, 229 SW 25; Jones v. Ft. Smith 
Bank of Commerce, 131 Ark. 362, 199 
SW 103; Bowser Furniture Co. v. 
Johnson, 117 Ark. 496, 175 SW 516; 
Hollenberg Music Co. v. Barron, 100 
Ark. 403, 140 SW 532, 36 LRANS 594, 
AnnCas1913C 659; Bell v. Old, 88 Ark. 
99, 113 SW 1023; Butler v. Dodson, 78 
Ark. 569, 94 SW 703; McRea v. Mer- 
rifield, 48 Ark. 160, 2 SW 780. (2) 
But it has been expressly declared 
that the two remedies are the only 
remedies available to the seller on 
the buyer’s default. Beene Motor Co. 
v. Dison, 180 Ark. 1064, 23 SW (2d) 
971; Olson v. Moody, 156 Ark. 319, 246 
SW 38. But see Hollenberg Music Co. 
v. Barron, 100 Ark. 403, 140 SW 582, 
36 LRANS 594, AnnCas1913C 659 (in 
which the court, after stating that 
the seller had the remedies above 
mentioned, held that after a retaking 
on default of the buyer in payment, 
in an action of replevin, ‘‘he also has 
the right to hold the property until 
the purchase money is paid’). (38) 
“The seller has an adequate remedy at 
law, and no necessity exists for equi- 
ty to. mold a remedy to preserve his 
rights.” Olson v. Moody, 156 Ark. 
319, 322, 246 SW 3. 


Attachment in aid of action to re- 
cover purchase money see infra § 
1345. 


Election of remedies see infra §§ 
1282-1286. 


Recovery of: 
Price or value see infra § 1343 et seq. 
Property see infra § 1309 et seq. 


14. American-La France Fire En- 
gine Co. v. Bagge, 98 Cal. A. 291, 276 
P 1066 


[a] As for instance where the con- 
tract limits the seller’s remedy upon 
default to repossession of the prop- 
erty. In this event he cannot declare 
the balance due and sue _ therefor. 
American-La France Fire Engine Co. 
v. Bagge, 98 Cal. A. 291, 276 P 1066. 


[b] Contract not limiting remedy 
to retaking of property.—Where a 
note given for the balance due on an 
automobile recited that title was not 
to pass until the note and interest 
thereon and all renewals should be 
_paid in full, and that the payee might 
take possession of the property ‘‘at 
any time if this note is not paid as 
agreed, or if said property is badly 
kept, treated, or cared for,” the payee 
was not limited to retaking possession 
-of the property in case of a nonpay- 
ment, but was entitled at his election 
to sue on the promise to pay or retake 
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tations or exceptions to the rule imposed by the con- 
tract itself,'® the weight of authority supports the 
general doctrine that whatever remedies are open 
to the seller?® he must elect which remedy he in- 
tends to pursue and having done so no other reme- 
dy is open to him;?} 


that where an election has 


been made, it is final and irrevocable,?? irrespective 


of intent.?3 


In 


the property. Sager v. Schmidt, 98 
Conn. 736, 120 A 504. 

15. Arthur E. Guth Piano Co, v. 
Adams, 114 Me. 390, 96 A 722. 


16. Hollenberg Music Co. v. Bar- 
ron, 100 Ark. 403, 140 SW 582, 583, 36 
LRANS 594, AnnCas1913C 659; Bell 
v. Old, 88 Ark. 99, 113 SW 1023. 


17. Cross references: 
Enforcement of lien see infra § 1352. 
Foreclosure of mortgage see infra § 

1357. 

Recovery of damages for: 

Conversion see infra § 1342. 

On breach of warranty see supra § 

792. 
Retaking property: 
In general see infra § 1287. : 
And suing for damages see infra § 
1358. 


jority Rule. 


And treating as security see infra 
§ 1291. 


18. See §§ 1297-1300. 
19. See §§ 1292-1296. 
20. See supra § 1281. 


21. U. S.—Manson v. Dayton, 153 
Hed. 258, 82°CCA/588. 


Ala.—Alexander v. Mobile Auto Co., 
200 Ala. 586, 76'S 944. 


Ark.—Hollenberg Music Co. v. 
Bankston, 107 Ark. 337, 154 SW 1139; 
Dudley E. Jones Co. v. Daniel, 67 Ark. 
206, 53 SW 890. 

Cal.—Silverstin v. Kohler, 181 Cal. 
51, 1838 P 451; Muney v.' Brain, 158 
Cal. °300, 110 P 945; “Holt Mfg: Co. v. 
Ewing, 109 Cal. 353, 42 P 435; Parke, 
etc., Co. v. White River Lumber Coa, 
101 Cal. 37, 35..P 442: ‘Covington v. 
Lewis, 83 Cal. A. 8, 256 P 277; Harter 
v. Delno, 49 Cal. A. 129, 194 P 300. 


Conn.—Alfred Fox Piano Co. v. Ben- 
nett, 96 Conn, 448, 114 A 529, 


Fla.—Voges v. Ward, 98 Fla. 304, 
123 S785; Helton v. Sinclair, 93 Fla. 
1121, 113 S 568; American Process Co. 
v. Florida Pressed Brick Co., 56 Fla. 
116, 47 S 942, 16 AnnCas 1054. 


Ga.—Purdy v. Dunn Mach. Co., 142 
Ga. 308, 82 SE 887; Glisson v. Heggie, 
105 Ga. 30, 31 SE 118. 


Hawaii.—Langley, etc., Co. v. Oka, 
28 Hawaii 519. 


Ida.—Utah Impl. Vehicle Co. v. Kes- 
ler, 36 Ida. 476, 211 P 1079; Pease v. 
Teller Corp:, 22 Ida. 807, 128 P 981. 


Ind.—Crute v. La Porte Discount 
Corp., 89 Ind. A. 573, 167 NE 542. 


Mass.—Frisch v. Wells, 200 Mass. 
429, 86 NE 775; Bailey v. Hervey, 135 
Mass. 172. 


Mich.—J. L. Hudson Co. 
ment Inv. Corp., 244 Mich. 
NW 630; Nelson v. Viergiver, 
Mich. 38, 203 NW 164. 


Minn.—Holmes v. Schnedler, 
Minn. 483, 223 NW 908; Edward 
Thompson Co. vy. Brown, 171 Minn 
483, 214 NW 284; Andresen v. Simon, 
171 Minn. 168, 218 NW 563; St. Paul 
TrUStuCOngv. nes. yeereal Co. .165 
Minn. 252, 206 NW 385; Chase v. Kel- 
ly, 125 Minn, 317,),146 NW Jd3; <.c: 
W. Raymond Co. v. Kahn, 124 Minn. 
426, 145 NW 164, 51 LRANS 251; Nel- 


v. Apart- 
529, 221 
230 
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[§ 1283] b. Election to Sue For Purchase Price?* 
—(1) In Absence of Statutory Regulation—(a) Ma- 


close analogy to the majority rule 


son v. International Harvester Co., 
117 Minn. 298, 135 NW 808; -Alden v. 
Dyer, 92 Minn. 134, 99 NW 784; Key- 
stone Mfg. Co. v. Cassellius, 74 Minn. 
115, 76 NW 1028; Aultman_y. Olson, 
43 Minn. 409, 45 NW 852; Minneapolis 


|} Harvester Works v. Hally, 27 Minn. 


495, 8 NW 597 


Mo.—Laclede Power Co. v. Ennis 
Stationery Co., 79 Mo. A. 302- 


Mont.—Madison River Livestock 
Co. v. Osler, 39 Mont. 244, 102 P 325, 
133 AmSR 558. 


N. Y.—Cooper v.) Payne, 111 App. 
Div. 7185,) 9ZeN VS 86s) Fath TI0RName 
512 mem, 88 NE 1124 mem]; White 
v. A. W. Gray’s Sons, 96 App. Div. 
154, 89 NYS 481; Pels v. David M. 
Oltarsh Iron Works, 129 NYS 371. 

N. D'—Poirier Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558. 

Okl.--Galbreath vy. Mayo, 
252, 174 P 517. 


Pa.—Seanor v. McLaughlin, 165 Pa. 
150, 30 A 717, 32 LRA 467; Ketcham 
v. Davis, 31 Pa. Super. 583. 


RR. I—W. ° P. (Hamblin, 


70 Okl. 


Ene 


| Sprague, 145 A 307. 


S. C.—Rice v. Hampton, 
237, 91 SE 5. 


Tex.—Bensinger Self-Adding Cash 
Register, Co. vi"Cain, 4) Tex, Al Civ. 
Cas. 499, 18 SW 136. 


Utah.—I. X. L. Stores Co. v. Moon, 
49 Utah 262, 162 P 622. 


Wash.—Rodger v. Johnson, 148 
Wash. 675, 270 P 105; Lahn v. Mat- 
zen Woolen Mills, 147 Wash. 560, 
266 P 697; Kimble Motor Car Co. 
v. Androw, 125 Wash. 225, 215 P 
340; Jordan v. Peek, 103 Wash. 94, 
173 P 726; Norman v. Meeker, 91 
Wash. 534, 158 P 78; Hilers Music 
House v. Douglass, 90 Wash. 683, 156 
P 937, LRA1916B 613; Winton Motor 
Carriage Co. v. Broadway Automobile 
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Co., 65 Wash. 650, 118 P 817, 37 LRA 
NS 71; Ramey v. Smith, 56 Wash. 
604, 106 P 160;' Jones v. Reynolds, 


45 Wash. 371, 88 P 577. 


Ont.—Arnold v. Playter, 
608. 

N. W. Terr.—Fairchild vy. 
mond, 7 Terr. L. 20. 

Election to: 
Enforce.lien see infra § 1286. 
Retake property see infra § 1288 et 

seq. 
Sue for: 

Property see infra § 1309. 

Purchase price see infra § 12838. 


22. Alexander v. Mobile Auto Co., 
200 Ala. 586, 76 S 944; Sanders v. 
Newton, 140 Ala. 335, 37 S 340, 1 Ann 
Cas 267; Stewart, ete., Drug Co. v. 
Ross, 74 Wash. 401;.133 P 577. And. 
see Election of Remedies § 33. 


22. Ont. 


Ham- 


23. Madison River Livestock Co. v. 
Osler, 39 Mont. 244, 102 P 325, 133 
AmSR 558. 


Effect of election to sue for: 
Purchase price see infra §§ 1283, 1284. 
Recovery of property see infra § 1309. 

24. Inconsistency of remedy with 
retaking possession of property sold 
see infra § 1288 et seq. 
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elsewhere considered,?® according to the weight of 
authority, the bringing of an action for the recov- 
ery of the purchase price: of goods conditionally 
sold constitutes an election of remedies which will 
preclude the seller from thereafter retaking or main- 
taining an action for the recovery of the property,?® 
or to apply to the court for relief by establishing a 


lien on the property.” 
Extent and limits of rule. 


thority to the contrary.”® 


The general rule above 
stated has been held to apply although the suit to 
recover the purchase price was not prosecuted to a 
successful termination ;?® although there is some au- 
According to some deci- 
sions the general rule applies notwithstanding any 
provision in the contract to the contrary, the view 
being taken that such a provision is void,*° espe- 
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cially where the taking of possession, and also suing 


25. See supra § 1209 (where it is 
said that “in the great majority of 
jurisdictions.) i. (3jajby:. bringing 
suit to recover the price of the goods 
conditionally sold, the conditional 
seller waives his reservation of title 
and the sale becomes absolute’). If 
the sale is absolute and possession is 
taken by the buyer, the seller cannot 
retake the goods for nonpayment of 
the price at least in the absence of 
fraud or misrepresentation on the 
part of the buyer. 
See also supra § 905 


26. U. S.—New England Road 
nae Co. v. Vanderhoof, 19 F. (2d) 
331. 


Ark.—-S. E. Lux, Jr. Mercantile Co. 
Vv. Jones) 177) Ark: 342,. 6° SW (qd) 
302; Loden v. Paris Auto Co., 174 
Ark. 720, 296 SW 78; Hendrickson 
Lumber Co. v. Pretorious, 82 Ark. 
347, 101 SW 7333 Butler v. Dodson, 
78 Ark. 569, 94 SW 703; Baker v. 
arown Shoe Co., 78 Ark. 501, 95 SW 
808. 

Cal.—Holt Mfg. Co. v. Ewing, 109 
Oat 853,) 420s 4355 ) Parke, «ete. Col 
v. White River Lumber Co., 101 Cal. 
37, 35 P 442; Waltz v. Silveira, 25 
Cal vA tbe Pleo: George rs. 
Birkel Co. v. Nast, 20 Cal. A. 651, 
129 P 945; Elsom v. Moore, 11 Cal. 
PACS TT vel Oaxdee 2 TL, 

Conn.—Alfred Fox Piano Co. v. 
Bennett, 96 Conn. 448, 114 A 529; 
Crompton v. Beach, 62 Conn. 25, 25 
A 446, 36 AmSR 323, 18 LRA 187. 

Fla.—Malone v. Meres, 91 Fla. 709, 
109 S 677; American Process Co. v. 
Florida White Pressed Brick Co., 56 
Fla. 116, 47 S 942, 16 AnnCas 1054. 


Hawaii.—Langley, ete., Co. v. Oka, 
28 Hawaii 519. 


Ida.—Utah Impl. 


Vehicle Co. v. 


Kesler, 36 Ida. 476, 211 P 1079; 
Pease v. Teller Corp., 22 Ida. 807, 
128.P 981. 

Ind.—Smith v. Barber, 153° Ind. 
322, 53 NE 1014. 

Mass.—Whitney v. Abbott, 191 
Mass. 59, 77 NE 524; Bailey v. 
Hervey, 135 Mass. 172. 

Mich.—Nelson v. Viergiver, 230 
Mich. 38, 203 NW 164; Button v. 
Trader, 75 Mich. 295, 42 NW _ 834. 


Contra Canadian Typograph ~Co. v. 
Macgurn, 119 Mich. 533, 78 NW 542. 


Minn.—Edward Thompson Co. v. 
Brown, 171 Minn. 483, 214 NW 284; 
Chase v. Kelly, 125 Minn. 317, 146 
IN Weedon © ALT OUG AN OT 2S "Ce Wi. 
Raymond Co. v. Kahn, 124 Minn. 
426, 145 NW 164, 51 LRANS 251; 
Skoog v. Mayer Bros. Co., 122 Minn. 
209, 142 NW 198; Alden, v. Dyer, 
92 Minn. 134, 99 NW 784. 


Nebr.—Mathews Piano Co; Vv. 
Markle, 86 Nebr. 123, 124 NW 1129; 


See supra § 1281.) 


724, 112 NW 564. 

N. D.—Poirier Mfg. Co. v. Kitts, 
18 N. D. 556, 120 NW. 558; Dowagiac 
Mfg. Co. v. Mahon, 13 N. D. 516, 
101 NW 903. 

Okl.—Galbreath v. Mayo, 70 Okl. 
252, 174 P 517; Osborne v. Walther, 
12, OK1., 20, 69. P9538. 


Or.—Francis v. Bohart, 76 Or. 1, 
ee P 19205514 P75 ECAC OT 6A: 
922. 

Tex.—Merchants’, ete, Bank v. 
Thomas, 69 ° Tex: 237, 6 SW 565; 


Parlin, etc., Co. v. Moline Plow Co., 
(Civ. A.) 27 SW: 1087. 


Wash.—Jones-Short Motor Co. v. 
Bolin, 153) Washi Lo sieq2(9erks BOs 
Rodger v. Johnson, 148 Wash. 675, 
270 P 105: Norman v. Meeker, 91 
Wash. 534, 158 P 78, AnnCas1917D 
462; Bilers Music House v. Douglass, 
90 Wash. 683, 156 P 937, LRA1916E 
613; Schroeder v. Hotel Commercial 
oh) OA on Wiesner 685,41 adil Pio saa: 
Stewart, ete., Drug Co. v. Ross, 74 
Wash. 401, 133 P 577. 


Eng.—McEntire v. Crossley Bros., 


Ltd., [1895] <A. C. 457, 464 (per 

Herschell, L. C.). 

wy B.—Purtle v. Heney, 33 N. B. 
Que.—-Plessisville Fdy. v. Leves- 


que, 22 Que. Super. 306. 


[a] What does not constitute elec- 
tion.—(1) Where a sale is made con- 
ditional upon the payment of a note, 
the attachment of the property by 
the seller before the maturity of 
the note does not constitute an elec- 
tion by him to sue for the price 
of the property, since the seller was 
not required, until the breach of 
the condition, to make his election 
to recover the property or sue for 
its ._price. Edgewood Distilling Co. 
v. Shannon, 60 Ark. 133, 29 SW 147. 
(2) So it has been held that where 
machinery was conditionally sold by 
plaintiff to a contractor to be in- 
stalled in a municipal power plant, 
a complaint primarily seeking recov- 
ery of the machinery after it was 
installed, but alleging that the city 
agreed and assumed to pay the bal- 
ance due, and in the prayer present- 
ing an alternative for the recovery 
of the balance due upon the pur- 
chase price, does not show an elec- 
tion on the part of plaintiff to waive 
title to the machinery and sue for 


the price. Allis-Chalmérs Mfg. Co. 
v. Ellensburg, 108 Wash. 533, 185 
PesiT: 

{[b] In New York (1) while there 


is some authority to the’ contrary 


(American Soda Fountain Co. v. 
Najarian, 119 Mise. 219, 195 NYS 
555), (2) the weight of authority, 


according to the decisions of the 


lower courts, is in accordance with 


Fredrickson v. Schmittroth, 77 Nebr.: the rules stated in the text (Orcutt 


ba ha 


[§ 1283 


for the balance due, is contrary to direct statutory 
provision ;*1 while others hold that an election to sue — 
for the purchase price does not affect the right to — 
retake possession where the contract expressly pro-_ 

vides that the seller may assume possession, with-— 

out affecting the buyer’s liability for the purchase — 
money;*? and the same effect was given to a con-_ 
tract by which it was agreed that the giving of notes _ 
in payment of the purchase price would not affect — 
the retention of title to the property in the seller — 
until the notes were paid.*? 
flict of authority as to whether the rule applies where — 

the action is brought for an installment only of the | 
purchase price and not the entire amount thereof, — 

some courts holding that the general rule applies on 
this state of facts;#* while other courts have reached _ 


There is also a con- 


+. 


v. Rickenbrodt, 42 App. Div. 238, 
59 NYS 1008; Mortenson Woodwork- 
ing Co. v. Raabe, 171 NYS 128; Pels 
v. David M. Oltarsh Iron Works, 129 
NYS 371;. Avery v. Chapman, 127 
IND GS AD (3) 


ing of an action for an installment 


the right to recover the property, 
but the question whether an action 
for. all of the purchase price re- 
maining due would bar a recovery 
of the property was left 
Ratchford v. Cayuga Cold Storage, 
ete. Cone 21 TINY Woe 56Gb Lome 
447, LRA1916E 615. : 


27. Rodger v. Johnson, 148 Wash. 
675,270 P 105. 

28. Frisch v. Wells, 200 Mass. 429, 
86 NE 775, 776, 23 LRANS 144; Win- 
ton Motor Carriage Co. v. Broadway 


Auto. Co., 65 Wash. 650, 118 P 817, 
LRANS 71. Re 


re |) ee 
rf > ga 
m Re. ; 


; In (the. Court.offmee 
Appeals, it was held that the bring- — 


open, — 


‘ 


ij 


> 


% 


“It is not, however, the judgment 


which may be obtained, but the com- — 


mencement of a suit to enforce a co- 
existing inconsistent remedy 
court having jurisdiction, which con- 
stitutes the decisive act, and makes 
the. election binding.” Frisch v 
Wells, supra. 


29. Twentieth Century Mach. Co. 


v. Excelsior Spring Mineral Water, ° 


etc., Co: (Mo...A.) 171 SW 944 ft 
273 Mo, 142, 200 SW 1079]. : i 


30. Voges v. Ward, 98 Fla. 304, 
123 S 785; Nelson vy. Viergiver, 230 


Mich. 38, 203 NW 164 [overr without — 


mention Fuller v. Byrne, 
461, 60 NW 980]; Young v. 
203 Mich. 566, 169 NW 822: 


31. Jordan y. Peek, supra. 


32. Adams v. Anthony, 178 Cal. 
158, 172 P 598: Utterson Lumber Co. 
v. Petrie, U7 “Ont.” 11.570) 423 “Ont wir 
104; Canadian Port Huron Co. vy. 
Fairchild, 3+Sask. L;. 228: 


fa] Illustration.—Where a  con- 
tract for the lease of an automobile 
provided that upon default the lessor 
was entitled to retake possession, and 
that such retaking of possession 
should not relieve the lessee from 
the payment of any sum due, the 
prosecution by the lessor of an ac- 
tion on the lessee’s overdue notes 
riven under the contract did not af- 
fect the lessor’s right of possession, 
the right to retake possession and to 
sue for deferred payments being con- 
current and not alternative. Adams 
v. Anthony, 178 Cal. 158, 172 P 593, 


33. American, Box Mach. Co. 


Weng 
Zentgraf, 45 App. Div. 522, 61 NYS 


4V7. 


34 Holmes. v.  Schnedler, 176 
Minn. 483, 223 NW 908; Pels v. David 
M. Oltarsh Iron Works, 129 NYS 271; 
Francis v. Bohart, 76 Or. 1, 143 P 


* For later cases, developments and changes in the law see Annotations, same title and section number, 


in a- 


& 


rn 
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 §§ 1283-1287] 


the opposite conclusion.*®> And it has been held that 
where the property sold to a partnership was trans- 
ferred to a corporation of the same name, without 
the seller’s consent, the bringing of a suit against 
the corporation for the purchase price, in the mis- 
taken belief that the corporation was the buyer, is 
‘not such an election by the seller as will defeat his 
action of replevin for the property against the real 


buyer.?° 


[§ 1284] (b) Minority Rule. In dios analogy to 
the minority rule elsewhere stated,*’ 
held in a number of jurisdictions that the bringing 
by the seller of an action for the purchase price 
will not in itself bar his right to recover the prop- 
erty or to avail himself of other remedies open to 
him under the loeal practice of the jurisdiction.*® 


[§ 1285] (2), Under Special Statutory: Provision. 
It is expressly provided by the Uniform Conditional 
Sales Act that neither the bringing of an action by 
the seller for the recovery of the whole or any part 
of the price, nor the recovery of judgment in such 
action, nor the collection of a portion of the price, 


920, 147 P 755, LRA1916A 922; WBilers 
Music House v. Douglass, 90 Wash. 
683, 156 P 937, LRAI916E 613. But 
see Clark v. B. B. Richards Lumber 
Co.,..72,-Minn.. 397,15 NW. 605. \(ap- 
parently to the contrary). 


35.. Silverstin v. Kohler, 
51, 188 P 451; Russell v. Martin, 232 
Mass. 379, 122 NE 447;. Haynes v. 
“Temple, 198. Mass. 372, 84 NE 467; 
Ratchford v. Cayuga, ete., Cold Stor- 
‘age, Co., 217 N., Y. 565,.112) NB. 447, 
LRA1916E 615; Durr v. Replogle, 
167 Pa. 347, 31 A 645. 


36. National Cash Register Co. v. 
Ferguson, 25 Misc. 363, 55 NYS 592. 


37. See supra § 1211 (to the effect 
that the bringing of an action for the 
price does not constitute a waiver of 
his reservation, of title and vest ab- 
solute title in the buyer). 


38. See cases infra this note. 


[a] In Alabama (1) the assertion 
by the seller of the remedies by ac- 
tion to recover the price without 
avail does not bar the remedy by re- 
covering the property (Sandlin_ v. 
‘Maury Nat. Bank, 210 Ala. 349, 98 S 
190; E. E. Forbes Piano Co. v. Wil- 
son, 144 Ala. 586, 39 S 645; Thoma- 
son v. Lewis, 103 Ala. 426, 15 S 830) 
(2) unless the right itself is adjudi- 
eated against him (Sandlin v. Maury 
Nat. Bank, supra) (3) and the prin- 
ciple has been applied in cases 
where the seller sued and recovered 
judgment for the purchase price, the 

E 


181 Cal. 


judgment not being paid (E. 
Forbes Piano Co. v. Wilson, supra; 
Thomason vy. Lewis, supra). (4) If 


the remedy by action to recover the 
purchase price is successfully assert- 
ed, other remedies are barred. Sand- 
lin v. Maury Nat. Bank, supra. 


{b] In Georgia the seller after ob- 
taining judgment against the buyer 
for the price in collecting a portion 
of it may without cancelling the judg- 
ment or paying or tendering back 
what had been received, maintain 
against the buyer an action of bail 
trover for the purpose of collecting 
the balance of the purchase money, 
with interest thereon. Jones v.’Sni- 
der, 99 Ga. 276, 25 SE 668. To same 
effect Bowen v. Frick, 75 Ga. 786. 


[ce] Im Iowa the bringing of an 
action to recover the purchase price 
and recovery of a judgment therefor, 
does not amount to an election of 
remedies so as to bar a retaking of 
the property, and the holding of it 
as security. Murray v. McDonald, 
203 Iowa 418, 212 NW 711, 56 ALR 
233 (in this case, the contract pro- 


SALES 


it has been 


vided that the seller might repossess 
himself of the property and sell it 
and hold the buyer for a deficiency 
on the buyer’s default, and that the 
seller might enforce any one or more 
of the remedies under the contract 
successively or concurrently. The 
opinion leaves it in doubt as to how 


far the conclusion reached was af- 


fected by this provision). 


[d] In Maine, where by statute 
the buyer is given’the right of re- 
tention after condition broken, which 
right continues until the seller fore- 
closes the right in the manner pro- 
vided for foreclosing chattel mort- 
gages, the right of the seller is that 
and only that of a mortgagee of per- 
sonal property under a chattel mort- 
gage given as security for a debt, and 
he may attempt a collection of the 
debt by a suit and also by enforcing 
his security concurrently or succes- 
sively. Steinert, etc., Co. v. Reed, 
118 Me. 403, 108 A 334; Arthur 
EH. Guth Piano Co. v. Adams, 114 Me. 
390, 96 A 722; Westinghouse , Elec- 
tric, etce., Co. v. Auburn, etc., R. Cox 
106 Me. 349, 76 A 897. . 


[e] In Mississippi the seller may 
sue in assumpsit on the purchase 
money notes and at the same time 
institute replevin to recover the prop- 
erty sold for the purpose of availing 
this security for the payment of the 
debt. McPherson y. Acme Lumber 
Co., 70 Miss. 649, 12 S 857. 


[f] In New Jersey, where goods 
were sold on the terms that the buy- 
er shall give his notes for the pur- 
chase price, and that the title shall 
remain in the seller until a mortgage 
is given to secure the notes or the 
price is paid, and no right of inno- 
cent third parties intervenes to affect 
the transaction, the seller has the 
right to enforce payment of the notes 
by any legal proceedings without sur- 
rendering the further right to the 
mortgage provided for by the con- 
tract or payment before the title 
passed, and the title continues in the 
seller although he has_ recovered 
judgment on the,notes, and he may 
thereafter reclaim the goods by re- 
plevin. Campbell Printing Press, 
ote, Co. v. Rockaway Pub. Co., 56 N. 
J. L. 676, 29 A 681, 44 AmSR 410, 


te] In Tennessee, where the se- 
curity retained by the seller is con- 
sidered nothing more than a lien, the 


personal: obligation or debt is one 
thing, and a lien is another; and the 
creditor may enforce both; and his 


election to pursue one does not pre- 
clude or bar the other as a remedy. 


poorGrad. yy L2ie 


) 


shall be deemed inconsistent with the later retak- 
ing of the goods;?® and this is, of course, the rule 
in jurisdictions which have adopted this section.*° 


[§ 1286] c. Election To Enforce Lien. 
dictions where it is considered that the seller has a 
lien on the property for the price paid*! it has been 
held that a suit in equity to enforce the seller’s lien 
constitutes a waiver of his right to declare a for- 
feiture for non-payment of the purchase price.*? 
It, has been held, however, that a statute providing 
that if the buyer defaults and the property remains 
in the possession of the seller, after payment is due, 
the seller may rescind the sale or enforce his lien 
for the payment,** applies only where possession is 
retained throughout by the seller, and does not pre- 
clude enforcement of the lien after election to re- 
scind the contract on the buyer’s default, where pos- 
session was delivered immediately to the buyer.‘ 

[§ 1287] 3. Effect of Retaking or Repossession of 
Property**®-—a. In General. 
conditional seller is entitled to retake the goods on 
default of the buyer,*® either peaceably*? or by 


In juris- 


As elsewhere shown, a 


Johnson v. Martin Furniture Co., 139 
Tenn. 580, 202 SW 916. To same ef- 
feet Johnson v. Martin Furniture Cor, 
139 Tenn. 580, 202 SW 916. 


[b] In Vermont (1) attachment 
by the seller of the goods sold for 
the purchase price does not affect 
his right to retake the goods. Mat- 
thews v. Lucia, 55 Vt. 308; Child v. 
Allen, 33 Vt. 476. (2) An unsatisfied 
judgment for the price does not af- 
fect the right of the seller to recover 
possession of the property. Root vy. 
Lord, 23 Vt: 568, 570 (“the lien... 
is very little different, in effect, al- 
though somewhat différent in form, 
from that of collateral security for 
a debt, by the way of the pledge, or 
mortgage of personal property. And 
in such case it was never doubted, 
that the creditor might pursue both 
the debt and the pledge, until he ob- 
tained security’). 


[i] In Wisconsin (1) it has been 
held apparently without reference to 
any special statute governing the 
matter that the seller’s remedies to 
enforce payment of the notes and by 
retaking the property after default 
in payment of the price are not in- 
consistent so as to require an elec- 
tion between them, but are cumulative 
and both may be pursued. Defiance 
Mach, Works v. Gill, 170 Wis. 477, 
175 NW 940. Weidenbeck-Dobelin Co. 
v. Anderson, 168 Wis. 212, 169 NW 
615, 12 ALR 500. (2) And this prin- 
ciple is now embodied in the. Uni- 
form Conditional Sales Act which has 
been adopted in this state. Defiance 
Mach. Works v. Gill, supra. Uniform 
Conditional Sales Act § 24, ; 


§ 24. 


Defiance Mach. Works v. Gill, 
170. ‘Wis. 477, 175 NW 940. 


41. See infra § 1352. 


42. Gigray v. Mumper, 
396, 118 NW 398. 


se 


141 Iowa 


43. See Mont. Rev. Codes (1921) 
$175.99: 
44. Missoula First Nat. Bank vy. 


Marlowe, 71 Mont. 461, 230 P 374. 


45. Effect on: 
Buyer’s right to restoration of money 
paid see infra §§ 1301-1308. 
Seller’s right to recover: 
Balance of unpaid balance see in- 
fra §§ 1288-1300. 
Whole of unpaid purchase price see 
infra § 1342. 


46. See infra §, 1309. 
47. See infra § 1313. 
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recourse to the courts.#§ 


ful.5? 


seller is good against everybody.*? 
Effect on lien for services. 


terms of the contract; 


curring it.°4 


48. See infra §§ 1314-1316. 


49, Wilmerding v. Rhodes-Haver- 
EGE Co., 122 Ga, 312, 50 SE 


50. Jones v. Williams, 
819, 151 SE 695; Penchoff v. Heller, 
176 Minn. 493, 223 NW 911; Strauss 
v. Oppenheimer, 185 NYS 849; Wal- 
ters v. Wurlitzer, 8 Oh. Dec. (Re- 
print) 166, 6 CincLBul 139. 


51. Studebaker Bros. Co. v. Whit- 
cher, 44 Nev. 442, 195 P 334, 


40 Ga. A. 


geo Leighton v. Stevens, 22 Me. 
53. Endicott v. Digerness, 103 Or. 


555, 205 P 975. 


54 Pisculli v. Bellanca Aircraft 
Corp., abn Ch:)%L50)°-A 81. Prev. 148 
A 418] 

55. Action to recover purchase 


mioney see infra § 1343 et seq. 


56. See supra § 1282. 
57. See infra this note. 
{a] In New Hampshire resort to 


repossession does not bar a suit for 
the price, the’ remedies being con- 
current to the point of satisfaction, 
while equitable principles will bar 
the seller from the pursuit of more 
remedial action than gives satisfac- 
tion of the buyer’s obligation. The 
argument in support of this princi- 
ple is as follows: “The inconsistency 
of the remedies by suit for the un- 
paid price and by repossession is 
usually held to lie in the acknowl- 
edgment of the buyer’s title in bring- 
ing suit for the unpaid price so as 
to’ bar repossession and in a rescis- 
sion or avoidance of the sale by re- 
possession so as to bar such suit. 
The argument seems to be that the 
buyer may say that, if he is to be 
held on his personal liability, the 
property must be regarded as his, 
and, if the property is taken away 
from him, it cancels the sale and sets 
aside performance of the contract by 
the seller, thus releasing the buyer 
from performance, The argument 
overlooks the buyer’s breach of the 
contract as the real abrogation. By 
his breach he abandons his right to 
become the owner of the property, 
and loses his right of possession. He 
has no title, and his conduct takes 
away his right to keep the property. 
It is his own act of fault which de- 
prives him of all interest in the prop- 
erty. The seller, having at all times 
had title, thereby also has the right 
of possession. His repossession is 
the exercise of a remedial right only 
to the extent of the value of the prop- 
erty, and he takes only what belongs 
to him. How it operates as an avoid- 
ance of the contract of sale by the 
seller is not perceived. On the con- 
trary, the contract contemplates a 
double remedy. The buyer is to pay 
the price at all events, and, if he 
repudiates the contract so as to lose 
the property, it does not affect his 
obligation to pay for it. He has re- 
ceived all he bargained for. He was 


Henee, such retaking does 
not constitute trespass*® or conversion,°®® but is law- 
On a retaking of the property by the seller, 
the buyer’s rights to possession therein are terminat- 

ed;°? and if the retaking occurs before any other 
right or lien attaches to the property, the title of the 


The len which a con- 
ditional seller has on the property sold for storage 
which is at most a common-law lien is discharged 
when the seller repossesses the property under the 
and thereafter, the charge is 
at most a mere chose in action against the party in- 
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[§ 1288] b. On Right To Recover Unpaid Pur- 
chase Money®®—(1) In Absence of Statute or Spe- 
cial Provision in Contract—(a) In General. 
cordance with the general rules relating to election 
of remedies by the conditional seller,®® the general 
rule is well settled, except in a few jurisdictions,*? 


In ac- 


that, in the absence of statute or of some provision 


or any part of it 


to have title only by payment, and 
his refusal to pay meant the loss of 
his right to title. But it should not 
mean that the seller, in acting on the 
situation the buyer through his own 
défault has created, should thereby 
be barred from enforcing the buyer’s 
promise to pay. As it is the buyer’s 
and not the seller’s fault that the buy- 
er may not have the property, he is not 
fairly to be allowed to take advantage 
of his wrong and avoid liability on 
his promise. The right to payment of 


the price and the right to 'reposses- 
sion, if payment is not made, both 
rise from the contract. The buyer 


has no right to refuse payment, and 
the right of repossession his refusal 
gives the seller is not a substitutive 
right for the right to payment. So 
far as it means the buyer’s loss of 
the right to title, he has brought it 
on himself. Exercise of the right of 
possession is therefore not inhar- 
monious with a claim for the price 
remaining unpaid.’ Mercier v. Nash- 
ua Buick Co., 146 A 165, 167. 


58. See infra §§ 1292-1299. 


59. U. S.—In re Atlantic, etce., S. 
S. Co., 289 Fed. 145 [aff and pet to re- 
vise dism sub nom. Standard Oil Co. 
v. Miller, 3 F. (2d) 488]; Manson vy. 
Dayton, 153 Fed. 258, 82 CCA 588. 


Ala.—Perkins v. Skates, 220 Ala. 
216, 124 S 514; McCarty-Greene Mo- 
tor Co. v. House, 216 Ala. 666, 114 S 
60; Sandlin v. Maury Nat. Bank, 210 
Ala. 349, 98 S 190; Alexander v. Mo- 
pile Auto Co., 200 Ala. 586, 76 S 944; 
Wellden v. Witt, 145 Ala. 605, 40 s 


1263. Davis’ v. Millings, 141 Ala. 378, 
an sy 737; Sanders v. Newton, 140 
Ala. 335, 37 S 340, 1 AnnCas 267; 


Campbell Motor Co. 
Ala. A. 465, 116 S 892. 


Ark.—Beene Motor Co. v. Dison, 
180 Ark. 1064, 23 SW (2d) 971; Loden 
v. Paris “Auto Co., 174 Ark. 720, 296 
Swe 7s: Hollenberg Music Co. v. 
Bankston, 107 Ark. 337, 154 SW 1139; 
Nashville Lumber Co, v,. Robinson, 


v. Spencer, 22 


91 Ark,’ 319, 121 Swe 350; Butler v: 
Dodson, 78 Ark. 569, 94 SW 703. 
Cal.—Boas v. Knewing, 175 Cal. 


226, 165 P 690; Bray v. Lowery, 163 
Cal. 256,.124 RP 1004; Muncy v. 
Braine, 158 Cal. 300, 110 P 945; Ray- 
field v. Van Meter, 120 Cal. 416, 52 
P 666; Parke, etc., Co. v. White River 
Lumber? Co., (10d Cal. 87) 85 15P) 442° 
Commercial Discount Co. Vv. Holland, 
(A.) 289 P 906; Stavnow v. Winfree, 


99 Cal. A. 566, 278 P 905; Frankel v. 
Rosenfield, 95 Cal. A. 647, 273 P 122. 
Conn.—Crompton Vs Beach, 62 


Conn. 25, 25 A 446, 36 AmSR 328, 18 
LRA 187; Loomis v. Bragg, 50 Conn. 
228, 47 AmR 638; Hine v. Roberts, 48 
Conn. 267, 40 AmR 170. 


D. C.—Campbell oe og 
ete., Co. v. Henkle, 19 D. C. 95 
Fla.—Voges v. Ward, 98 Fla. 304, 
123 S 785. 
Ga.—Glisson v. Heggie, 105 Ga. 30, 
31 SE 118; Dasher v. Williams, 30 


Press, 


in the contract to the contrary,°* if the conditional 
seller repossesses himself of the property sold, on 
default of the buyer, without process of law, or by 
action brought for that purpose, there is an election 
of remedies, which will preclude him from thereafter 
maintaining an action to recover the purchase price 


remaining unpaid,°® or to foreclose 


Ga. A. 122, 117 SE 108; Cornett ~, 
Newsome, 27 Ga. A. 340, 108 SE 254. 

Hawaii-—Langley, etc., Co. v. Oka, 
28 Hawaii 519. 


ida.—Utah Impl. Vehicle Co. v. Kes- 
ler, 36 Ida. 476, 211.P 1079; Pease v. ~ 
Teller Corp., 22 Ida. 807, 128 P 981. i 


Ind.—Green v. Sinker, 135 Ind. 434, 
35 NE 262; Turk v. Carnahan, 25 Ind. 
A. 125, 57 NE 729, 81 AmSR. 85. 


Iowa.—McNabb v. Bunting, 
Iowa 1300, 224 NW 506. 


Mass.—Russell v. Martin, 232.Mass, 
379, 122 NE 447; Schmidt v. Ackert, 
231 Mass. 330, 121 NE 24; Frisch v- 
Wells, 200 Mass. 429, 86 NE 775, 23 
LRANS 144; Whitney v. Abbott, 191 
Mass. 59, 77 NE 524; Bailey v.-Her- 
vey, 135 Mass. 172. 

Mich.—Barber-Greene Co. 
Proksch, 251 Mich. 329, 232 NW 232; 
Jes ha: Hudson COM Vs Apartment Inv. 
Corp., 244 Mich. 529, 221 NW _ 630; 
Nelson v. Viergiver, 230 Mich. 38, 203 
NW 164; McBryan vy. Universal El. 
Co., 1830 Mich. 111, 89 NW 6838, 97 Am 
SR 453; Perkins v. Grobben, 116 Mich. 
ae 74 NW 469, 72 AmSR 512, 39 LRA 


Minn.—-Edward Thompson Co. vy. 
Brown, 171 Minn. 483, 214 NW 284; 
Chase v. Kelly, 125 Minn. 317, 146 NW 
1113, LRA1916A 912; C. W. Raymond 
Co. v. Kahn, 124 Minn. 426, 145 NW 
164, 51 LRANS 251; Keystone Mfg. 
Co. v. Cassellius, 74 Minn. 115, 76 NW 
1028; Minneapolis Harvester Works 
v. Hally, 27 Minn. 495, 8 NW 597. 


Mo.—Laclede Power Co. v. Ennis’ 
Stationery Co., 79 Mo. A. 302. 


N. Y.—Ratchford v. Cayuga County 
Cold Storage Co, 207 IN. Ye. 565.) 142 
NE 447; Ohl v. Standard Steel Sec- 
tions, 179 App. Div. 6387, 167 NYS 184; 
Bramhall-Deane v. McDonald, 172 
App. Div. 780, 158 NYS 736; Edmead 
v. Anderson, 118 App. Div. 16, 103 
NYS 3869; Earle v. Robinson, 91 Hun 
363, 36 NYS 178 [aff 12 Misc. 536, 33 
NYS 606, and aff 157 N. Y. 683, 51 NE 
1090]; Pels v. David M. Oltarsh Iron 
Works, 129 NYS 371. 


Or.—Oregon Motor Co. v. Carter, 
123 Or. 216, 261 P'691; Lynch: v. Sas 
ble-Oberteuffer-Peterson, 122 Or. 597, 
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260 P 222, 55 ALR 180; International 
Harvester Co. v. Bauer, 82 Or. 686, 162 
P 856. ; 


Pa.—Kelley Springfield, ete., Co. v. 
Schlimme, 220 Pa. 413, 69 A 867, 123 
AmSR 707; Seanor v. McLaughlin, 
165 Pa.150, 30 A 717, 32 DRA 467% 
Autg Security Co. v. Canelli, 80 Pa. 


Super. 43; Ketcham v. Davis, 31 Pa. 
Soper 583; North v. Yorke, 13 Montg. 
Sol Sk: 


ie I.— Hamblin y. Sprague, 145 A 


S. C.—Rice v. Hampton, 106 S, 
237, 91,SE 5. 

Tex.—Merchants’, etc, Bank vy. 
Thomas, 69 Tex. 237, 6 SW 565; Black 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1288-1289] 


a mortgage on lands securing the purchase price,°° 
or to enforce a chattel mortgage on the property 
sold given to secure payment of the purchase price,®* 
or to enforce a materialman’s lien against the real 
estate of the purchaser for the balancé of the goods 
which were used in the construction of the build- 
ing.®? Hspecially is the rule applicable where the 
retaking is under a contract ‘authorizing the seller 
on default j in payment to terminate the contract, re- 
take possession of the property, and retain pay ments 
in full satisfaction of all claims.** The operation of 
the rule is not affected by the fact that the retak- 
ing of the property was done at the request and 
with the consent of the buyer,*? or by the fact that 
the retaking was after suit had been commenced to 
enforce payment of the purchase price,®® or by the 
fact that the retaking was of a part of the property 
only where the sale was a single transaction for the 
whole of which an aggregate price was due,°®® al- 
though there is authority to the contrary of this last 
proposition.®°* And where the conditional seller on 
the buyer’s default demanded redelivery, to which 
the buyer assented, and thereupon another convert- 
ed the property and the seller sued him and recov- 
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ered judgment for conversion, there was an election 
to retake, preventing action for the price or that 
part of it in exeess of the judgment for conver- 
sion.°& It has been held, however, that the mere 
bringing of an action to recover possession, which 
does not result in possession in the seller is not such 
an election as will bar an action to recover the pur- 
chase price,®® unless the right itself is adjudicated 
against the seller;*® but there is authority to the 
contrary.“1 And it has also been held that a mere 
threat to replevin the property if payment is not 
made,*? or a statement by the seller to the buyer 
that he had come for the money on the property,’? 
is not an election to take the property instead of 
suing for the price. So it has been held that a con- 
ditional seller who has been given possession by the 
buyer on the property sold for the purpose of mak- 
ing repairs, and who is entitled by statute to hold 
the property under a bailee’s lien, does not by such 
holding retake the property so as to revest title in 
himself.74 


[§ 1289] (b) Reasons for Rule. The rule,” it 
has been said, is not a rule founded upon public pol- 
icy, but arises out of the contract itself, and carries 


ete., Drug Co. v. 


fendants to escape payment of their 


Bar to recovery of interest.— 


v. Southern Film Service, (Civ. A.) | property. Stewart, 
212 SW 295; Bensinger Self-Adding | Ross, 74 Wash. 401, 133 P 577. 
Sere C0.) Van Cain, CA.) 18 [b] 


Utah.—I. X. L. Stores Co. v. Moon, 
49 Utah 262, 162 P 622. 


Wash.—Sterling v. Loudenback, 155 
Wash. 36, 283 P 476; Jones-Short Mo- 
tor Co..v. Bolin, 153 Wash. 198,'279 P 
395; Rodger v. Johnson, 148 Wash. 
610, 7270) F105 “Low “ve Colby.) 137 
Wash. 476, 243-P 18, 247 P 475; Kim- 
ble Motor Car Co. v. Androw, 125 
Washy 225, 215° P3240; Barbour’ ‘v. 
Hodge, 99 Wash. 578, 170 P 115; Nor- 
man v. Meeker, 91 Wash. 534, 158 P 
78, AnnCas1917D 462; Eilers Music 
House v. Douglass, 90 Wash. 683, 156 
P 937; Edward Thompson Co. v. Mur- 
phine, 79 Wash. 672, 140 P 1073; Win- 
ton Motor Carriage Co. v. Broadway 
Auto. Co., 65 Wash. 650, 118 P 817, 37 
LRANS 71; Ramey v. Smith, 56 
Wash. 604, 106 P 160. 


W. Va.—Orenstein-Arthur Koppel 
ROY: Martin, 77 W. Va. 793, We SE 


Wis.—Singer v. Millard, a Wis. 
637, 177 NW 893; Tufts v. Brace, 102 
Wis. 341, 79 NW 414. 


* Gan.—Abell vy. Campbell, 37 CanLJ 
NS 316. 


Man.—Boyce Carriage Co., Ltd. v. 
Squires, 25 Man. 47; Sawyer v. Bas- 
kerville, 10 Man. 652. 


Ont.—Arnold v. Playter, 22 Ont. 
608; Sawyer.v. Pringle, 20 Ont. 111 
{app dism 18 Ont. A. 218]. 


Sask.—Advance Rumely Thresher 
Go. vo Cotton, 12'Sask. 1.3275 'Saw- 
SN deal Co. v. Dagg, 4 Sask. L. 
228. 


N. W. Terr.—Fairchild Co., Ltd. v. 
Hammond, ’7, Terr. L. 20; Harris v. 
Dustin, 1 Terr. L. 404; Massey-Harris 
Co. v. Lowe, 1 WestLR 213. 


“He cannot be both owner of the 
property sold and creditor of the ven- 
dee for the amount of the purchase 
price.” Helton v. Sinclair, 93 Fla. 
1121, 1126, 113 S 568. 


[a] Sale in bulk by seller.—Where 
the buyer sells the goods in violation 
of the bulk sales act, if an election 
to retake the property is made, wheth- 
er before or after the sale in bulk, the 
debt is thereby canceled, and consti- 
tutes a complete defense to a pro- 
ceeding of the sale under the bulk 
sales law to collect the price of the 


Where property has been retaken by 
the conditional seller, he cannot there- 
after recover interest on the purchase 
price. “If the price cannot be recov- 
ered, certainly there can be no recov- 
ery of interest.” California Bank v. 
Clear Lake Lumber Co., 146 Wash. 
697, 264 P 714. 


[ec] Presumption as to effect of re- 
taking.—Presumptively the retaking 
of conditionally sold property is a 
waiver of the seller’s right to sue for 
the purchase price, and the burden is 
upon him to show the contrary, as 
that he retook the property with the 
buyer’s consent, to sell it and apply 
the proceeds on the purchase price. 
Jefferson v. Sawyer, 206 Ala. 73, 89 S 
168. 


For rule on resale by seller see in- 
fra § 1298. 


60. Helton v. Sinclair, 93 Fla. 1121, 
113 S 568. 

61. Rice v. Hampton, 106 S. C. 237, 
91 SE 5. 


62. Purdy v. Dunn Mach. Co., 142 
Ga. 308, 82 SE 887; Standring v. Gor- 
dons 103) Or: 339; 246° Pi3en: 


63. Standring v. Gordon, supra. 


64. I. X. L. Stores Co. v. Moon, 49 
Utah 262, 162 P 622. 


65. Star Drilling Mach. Co. v. Rich- 
ards, 272. Pa. 383, 116 A 309, 23, AUR 
1460; Fairchild Co., Ltd. v. Hammond, 
TTerr, LG. 20. 


66. Emerson-Brantingham Impl. 
Co. v. Arrington, 216 Ala. 21, 112 S 


428; Glisson v. Heggie, 105 Ga. 30, 31 
SE 118. 
[a] Reason is that a party “cannot 


hold on to such part of the contract 
as may be desirable on his part and 
avoid the residue; but must rescind 
in toto if at all.” Emerson-Branting- 
ham Impl. Co. v. Arrington, 216 Ala. 
21, 112 S 428. 


67. Lindsay Bros. Co. v. Montgom- 
ery, 68 Mont. 294, 299, 216 P 795 (“Had 
the defendants shown that plaintiff 
rescinded the contract of sale and 
wrongfully took possession of all of 
the property sold as alleged in their 
answer, there would be merit in de- 
fendants’ contention. It would be a 
manifest injustice to permit the de- 


just and admittedly due indebtedness 
upon any such flimsy pretext. The 
absurdity of the defendants’ position 
is conclusively demonstrable upon its 
mere statement, insisting, as they do, 
upon their right to retain a portion of 
the goods consigned to them by the 
plaintiff, and avoid the payment there- 
for simply because some of the prop- 
erty sold and delivered to them by the 
plaintiff in consequence of defendants’ 
default in payment has been retaken 
and applied upon the defendants’ in- 
debtedness; a unique and unheard-of 
method of liquidating such an obli- 
gation’). 


68. Covington v. Lewis, 83 Cal. s\n 
5 AES eA AE 


69. Sandlin v. Maury Nat. Bank, 
210 Ala. 349, 98 S 190; Edward 
Thompson Co. v. Brown, 171 Minn. 
483, 214 NW 284. 


[a] As for instance (1) where re- 
plevin of property sold on condition 
without taking possession is later dis- 
missed (Edward Thompson Co. v. 
Brown, 171 Minn. 483, 214 NW 284) 
(2) or where a count in detinue for 
property conditionally sold was strick- 
en out by him (Sandlin v. Maury Nat. 
Bank, 210 Ala. 349, 98 S 190). 


70. Sandlin v. Maury Nat. Bank, 
210 Ala. 349, 98 S 190. 


71. Teter v. Thompson, 57 Caf A. 
329, 207 P 260; Indianapolis People’s 
State Bank v. Hall, 83 Ind. A. 385, 148 
NE 486. 


72. Boas v. Knewing, 175 Cal. 226, 
165 P 690; Reedy El. Co. v. Berman, 
107 NYS 59. 


[a] Thus, where title to an eleva- 
tor was to remain in the seller until 
final payment, the seller’s action in 
demanding that the receiver in an 
action for foreclosure of a mort- 
gage on the building in which the ele- 
vator was installed return the eleva- 
tor did not amount to a rescission of 
the contract of conditional sale, but 
was a threat to rescind; the seller 
not taking possession or assuming 
control of the elevator. Reedy El. 
Co. v. Berman, 107 NYS 59. 


73. Pacific Carbonator Co. 
Haydes, 26 Cal. A. 607, 147 P 988. 


74. Gilbert v. Bishop, 78 Misc. 560, 
138 NYS 689. 


75. See supra § 1288, 
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out the evident intent and purpose of the parties to 
the contract.7® It is also said that the remedies by 
retaking and by action for the purchase price are 
inconsistent,’* that where the seller repossesses him- 
self of the property sold, the consideration of the 
contract wholly fails;78 and that the retaking of 
the property sold evinces an intention to eancel the 


debt.7° 


[§ 1290] (c) Exceptions to Rule—aa. In Gener- 
al. The general rule that repossession of the prop- 
erty conditionally sold by the seller will preclude 
him from thereafter maintaining an action to re- 
cover the purchase price or any part of it remaining 
unpaid is subject to numerous’ exceptions, some of 
which are based on special provisions in the sales 
contracts, or contracts entered into subsequent there- 
to,®° or on statutes relating to the subject which 
change the rule.“ And the purpose with which the 
seller retakes the property may create an exception 
to the rule.8? Where the seller retakes only on di- 
rection by the buyer when it was about to become a 
total loss, he does not elect his remedy by retaking 
possession and after application of the proceeds of 
a sale thereof may recover the balance of the pur- 
chase price.*? : 


[§ 1291] bb. Retaking of Property To Deal with 
as Security. In jurisdictions where it is permissible 
for the conditional seller on default of the buyer to 


76. Drennen Motor Car Co. v. 
Welded Products Co., 20 Ala. A. 382, 
102 S 600 [certiorari den 212 Ala. 335, 
102 S 601]. 


77. Cal.—Holt Mfg. Co. v. Ewing, 


[a] 


asserting title, 
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As for instance, where posses- 
sion is taken not for the purpose of 
but to. protect the 
property, in which case the seller may 
maintain an action to recover the un- 


; '@ = tt; 
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&-, 


= 


retake the property for the purpose of dealing with — 


it as security for the purchase money,** such a re- 
taking does not discharge the debt,*° nor prevent a 
recovery of any balance due on a sale of the prop- 
erty retaken, and application of the proceeds to the 
payment of the purchase price.*° Such retaking 
does not constitute an election to rescind the sale.*? 


[§ 1292] (2) As Affected by Special Agreement 


—(a) In General. Exceptions to the general rule 


that the retaking of the property sold by the seller 
on default of the buyer will preclude him from main- 
taining an action to recover the purchase price, or 
any part of it remaining unpaid,*® are sometimes 
made because of special provisions in the sales con- 
tracts,®® or by reason of subsequent contracts or 
agreements entered into by the parties.°® The gen- 
eral rule, it is said, arises out of the terms of the 
contract itself and therefore if the intention of the 
parties is clearly expressed to the contrary, there 
is no rule of law why such intention should not be 
carried out and their agreement upheld.*+ 


[§ 1293] (b) Contracts Authorizing Recovery of 


Purehase Money after Retaking Property. The re-— 


taking of the property will not prevent a recovery 
of the purchase price or the balance due thereon, 
where the contract so,provides either expressly or 
by necessary implication;°? and the resulting hard- 


ship on the buyer cannot be urged as a defense to 


ance of purchase price. Maddux v. 
Mora, 99 Cal. A. 695, 279 P 467. (2) 


es were sold and erected on the mine 
of the purchaser, under a written con- 


* 109 Cal. 353, 42 P 435. 


Fla.—American Process Co. v. Flor- 
ida White Pressed Brick Co., 56 Fla. 
116, 47 S 942, 16 AnnCas 1054. 


Mass.—Bailey v. Hervey, 135 Mass. 
172. 


Ss. C.—Rice v. Hampton, 106 S. C. 
Woe ok SE 5; 


Wash.—Jordan v. Peek, 103 Wash. 
94, 173 P 726; Stewart, etc., Drug Co. 
v. Ross, 74 Wash. 401, 133 P 577. 


78. Ind.—Crute v. La Porte Dis- 
count Corp., 89 Ind. A. 573, 167 NE 
542; Randall v. Chaney, 84 Ind. A. 280, 
151 NE 105. 


Mass.—Russell v. Martin, 232 Mass. 
379, 122 NE 447. 


Mich.—McBryan v. Universal El. 
Co., 130 Mich. 111, 89 NW 683, 97 Am 
SR 453. 


Minn.—Aultman v. Olson, 43 Minn. 
409, 45 NW 852; Minneapolis Harves- 
ter® Works v. Hally, 27 Minn. 495, 8 
NW 597. 


Mo.—Laeclede Power Co. v. Ennis 
Stationery Co., 79 Mo. A. 302. 


N. Y.—WNeison v. Gibson, 143 App. 
Div. 894, 129 NYS 702; Cooper v. 
Payne, 111 App. Div. 785, 97 NYS 863; 
White v. Gray, 96 App. Div. 154, 89 
NYS 481. 


Wash.—Jones_ v. Reynolds, 45 
Wash. 871, 88 P 577. 
W. Va.—Orenstein-Arthur Koppel 


Co. v. Martin, 77 W. Va. 793, 88 SE 
1064. 


on ben eit v. Playter, 22 Ont. 
608. 

79. UWamblin v. Sprague, (R. 1.) 145 
A 307. 

80. See infra §§ 1292-1296. 

81. See infra §§ 1297-1299. 

82. Lord v. Smith, 92 Cal. A. 747, 


268 P 929. 
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For later cases, developments and changes in the law see Annotations, same title and section humber. 


paid balance of the purchase price 
notwithstanding his resumption of 
possession of the property. Lord vy. 
Smith, 92 Cal. A. 747, 268'P 929; Chase 
v. Kelly, 125 Minn. 317, 146 NW 1113, 
LRA1916A 912; Jones v. Reynolds, 45 
Wash. 371, 88 P 577; Waukesha Fi- 
nance Corp. v. Southard, (Wis.) 232 
NW 534. 


83. Jones v. Reynolds, 
DLs: eo lel 


84 See infra § 1359. 


85. Bankston v. Hill, 134 Miss. 288, 
98 S 689, 37 ALR 88. . 


86. Bankston v. Hill, supra; Ded- 
erick v. Wolfe, 68 Miss. 500, 505, 506, 
9 S 350, 24 AmSR 2838. 

“The title was retained by the sell- 
er for the very purpose of being made 
available to the payment of the mon- 
ey promised, and it would be a 
strange result if the exercise of this 
undoubted right by the seller as stip- 
ulated for by the buyer, should pre- 
clude a recovery on the promise which 
by its terms was to admit of no de- 
fense. <+.... It would, be, a most 
unreasonable interpretation of the 
contract to hold that Dederick’s. tak- 
ing possession of the press was an 
abandonment of his claim to be paid 
what had been promised and not 
paid.” Dederick v. Wolfe, supra. 


87. Bankston v. Hill, 134 Miss. 288, 
98 S 689, 37 ALR 88. 


88. See supra § 1288. 
fra § 13809. 


89. See cases infra this note; and 
infra §§ 12938-1296. 


[a] Contracts creating exception. 
—(1) Where the contract expressly 
gave seller right to retake property 
for purpose of making necessary re- 
pairs, seller, retaking automobile for 
such purposes, was .not precluded 
from subsequently making election 
between right to repossess property 
and terminate contract or sue for bal- 


45 Wash. 


See also in- 


tract which provided for payment of 
the price in stated installments, and 
that the mill and all appurtenances 
should be considered as personal prop- 
erty, whether attached to the earth 
or not, with right in the seller to re- 
move the same in case of default, the 
seller, or his assignee, on ‘default, had 
the right to remove the quartz-mill 
and appurtenances, and having a lien 
upon it for the unpaid purchase mon- 
ey, which he could enforce in the 
Same manner as if it were a pledge, 
he was authorized to sell the same at 
public auction, upon due notice to the 
purchaser, and to maintain an action 
against the purchaser for the defi- 
ciency. Matteson vy. Equitable Min., 
etc., Co., 143 Cal. 436, 77 P 144. 


_[b] _Contract not creating excep- 
tion.— Under a contract providing 
that if the seller elected to take pos- 
Session, all of the rights of the buyer 
should immediately terminate and 
all payments theretofore made be- 
long to the seller but that such 
termination should not release the 
buyer from any payments due and 
unpaid at the time of such termina-* 
tion, the seller is not liable for un- 
paid balances accruing after the prop- 
erty was retaken. Commercial Dis- 
count Co. v. Holland, (Cal. .A.)- 289 


P 906. 
90. Jefferson v. Sawyer, 206 Ala. 
73, 89 S 168; Dillworth v. Holmes 


Furniture, etc., Co., 15 Ala. A. 340, 73 
S 288. 


91. Drennen Motor Car Co. v. 
Welded Products Co., 20 Ala, A. 382, 
102 S 600 [certiorari den 212 Ala. 335, 
102 S 601]. 


92. Ala.—Drennen Motor Car Co. 
v. Welded Products Co., supra. 


Kan.—Minneapolis _ Threshing 
Mach. Co. v. Nash, 103 Kan. 871, 176 
P 628. 

Mass.—Bedard v. C. S. Ransom, 
Inc., 214 Mass. 74, 184 NE 392, 25 ALR 


Where a quartz-mill and appurtenanc- — 


= 


a 


. 
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the enforcement of such a contract.®? 


[§ 1294] (c) Contracts Authorizing Resale and 
Application of Proceeds to Purchase Price. While 
the contrary view has been taken in some jurisdic- 
_tions,°* in most jurisdictions, an exception to the 
general rule that a retaking of the property sold bars 
the right to recover the purchase price or any bal- 
ance due thereon,®® is recognized where the sales 
contract,°* or an agreement subsequently entered 
into,°” provides that on default the seller may retake 
and sell the property and apply the proceeds to the 
payment of the purchase price. Under a contract of 
this character, it is held that, after retaking and 
reselling the property and applying the proceeds to 
the payment of the purchase price, the seller may 
sue for and recover any balance due thereon, al- 
though there is no express agreement by the purchas- 
er to pay the deficiency,®’ the view being taken that 
the necessary inference from such a contract is that 
the buyer is to remain liable for the balance of the 
purchase price after the proceeds of the sale have 
been credited thereon,®® and that such a provision 
does not constitute an agreement that the property 
shall be taken in full satisfaction of the debt. 
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Extent and limits of this exception. The major- 
ity view with respect to this exception? has been 
extended to cases where after action was brought 
to recover the property in order to sell it and apply 
the proceeds to the payment of the purchase price 
in accordance with the provisions of the contract, 
but before hearing, the property was returned and 
sold, and the proceeds applied on the purchase money 
note.* Nevertheless in a suit by the seller to recover 
the unpaid purchase money, where the seller had 
retaken the property, the evidence will not authorize 
a recovery in any amount whatever until plaintiff 
has carried the burden of showing a resale of the 
property under the terms of the contract and the 
amount realized by him upon such resale;* and the 
amount of recovery then will be limited to the differ- 
ence between the unpaid purchase money and the 
amount realized upon the resale, provided the latter 
is less than the former;° and the seller cannot charge 
against the amount realized upon the resale any ex- 
penditures made by him for repairs, as being au- 
thorized under the contract, until he has shown the 
amount of such expenditures;* and where the re- 
pairs made included repairs authorized under the 


1488. 


Miss.—Dederick v. Wolfe, 68 Miss. 
500, 9 S 350, 24 AmSR 283. 


Wis.—Rudolph Wurlitzer Co. v. 
aa Co., 178° Wis. 185, 188 NW 


And see infra §§ 1294, 1295. 


Contra dictum Jones v. Reynolds, 
45 Wash. 371, 373, 88 P 577 (“He can- 
not retake the property and then re- 
cover the purchase price, even though 
the contract may so expressly pro- 
vide’’). 


[a] Rule applied.—(1) Where an 
installment contract of sale of a piano 
provided that on ‘default the seller 
could reclaim the piano, keep the 
money paid, and recover the remain- 
der due as rental for the use of the 
piano, and that the right to take pos- 
session should be construed as a cu- 
mulative remedy additional to all oth- 
ers, after the seller replevied the pi- 
ano for failure to pay installments 
he could recover the amount unpaid 
when possession was taken. Rudolph 
Wurlitzer Co. v. Mandarin Co., 178 
Wis. 185, 188 NW 639. (2) Where it 
is stipulated in each of three notes 
given for the purchase price of prop- 
erty conditionally sold that the sell- 
er retain title and might on default 
in either payment retake the proper- 
ty and that “any amount that may 
have been paid . ‘ shall be 
eonsidered payment for use of ma- 
echinery . . . and nothing shall 
constitute a defense or off-set or de- 
lay prompt payment of this note in 


| full at maturity,” the seller may aft- 


er payment of two of the notes and 
default in payment of the third note 
-replevin the property and also sue on 
the note. Dederick v. Wolfe, 68 Miss. 
500, 9S 350, 24 AmMSR 283. (3) Where 
the contract provides that reservation 
of title by the seller shall not be re- 
garded as a waiver of the buyer’s ob- 
ligation to pay the full amount of 
the price considered, it renders the 
defense of failure of consideration 
after possession and retaking unavail- 
ing. Such a contract, it was said, is 
in effect a chattel mortgage securing 
payment of the price. Minneapolis 
Threshing Mach. Co. v. Nash, 108 
Kan. 871, 176 P 628. 


93. Drennen Motor Car Co. v. 
Welded Products Co., 20 Ala. A. 382, 
102 S 600 [certiorari den 212 Ala. 335, 
102 S 601]; Bedard v. C, S. Ran- 


392, 25 ALR 1488. 

“A contract which requires the 
buyer or lessee to pay the full pur- 
chase price, when the property has 
already been returned, may be a hard 
and oppressive contract, especially 
where the property has not been dam- 
aged and the payments already made 
are adequate compensation for its 
use. On the other hand the parties 
were free to make such a contract. 
They have expressly agreed that all 
sums unpaid are to be considered as 
liquidated damages, to compensate 
the seller for the breach of the terms 
of the contract, which he is author- 
ized to collect. They contracted that 
the lessor had this right to recover 
and the contract is enforceable.” 
Bedard v. C. S. Ransom, Inc., supra 
{quot Drennen Motor Car Co. v. Weld- 
ed Products Co., supra]. 


“We know of no reason why par- 
ties of sound mind may not make 
such an agreement as these parties 
made, if they choose to do so, and 
why the amount due may not be re- 
covered, although possession of the 
property has been taken by the ven- 
dor.”’ Rudolph Wurlitzer Co. v. Man- 
cae Co., 178 Wis. 185, 189, 188 NW 

94. Minneapolis Harvester Works 
Vir, Hally, 27\-Minn. 495, 8. NW, 5973 
Abell v. Campbell, (Ont.) 87 CanLJ 
316 (both holding that the general 
rule that a retaking of the property 
bars a recovery of the purchase price 
or any balance due thereon applies 
notwithstanding a provision in the 
sales contract authorizing the seller, 
on the buyer’s default, to retake and 
sell the property and apply the pro- 
ceeds to the payment of the purchase 
price). 

[a] In support of this view it was 
said: “The promise of payment and 
the implied obligation to transfer the 
title were mutual, and as each was 
the sole consideration for the other, 
and both were to be performed at 
the same time, they were concurrent 
conditions of the same agreement, in 
the nature of mutual conditions pre- 
cedent, so that inability or refusal to 
perform the one would excuse per- 
formance as to the other.”” Minnea- 
polis Harvester Works v. Hally, 27 
Minn. 495, 498, 8 NW 597. 

95. See supra § 1288. See also in- 
fra § 1309. 


96. Muscogee 


Ga.—Hargett v. 


som, Inc., 241 Mass. 74, 77, 134 NE Bank, 382 Ga. ‘A. 701, 124 SE 541. 


Kan.—Lumbar v. Janzen, 112 Kan. 
197, 210 P 186; Christie v. Scott, 77 
Kan. 257, 94 P 214. ; 

Mich.—Van den Bosch v. Bouwman, 
ae pave 624, 101 NW 832, 110 Am 


Miss.—Rodgers v. Whitehead, 127 
Miss: 21, 89 S 779. 

Or.—Sheridan First Nat. Bank v. 
Yocom, 96 Or. 438, 189 P 220. 


Tex.—Ascue v. Aultman, 2 Tex. A. 
Civ. Cas. § 497. 

Man.—John Watson Mfg. Co. v. 
Sample, 12 Man. 373. 

Sask.—Peebles v. Johnson, 1 Sask. 
Ty 5235 


[a] As otherwise stated ‘where 
one of the remedies provided in a con- 
tract for the sale of property con- 
taining a reservation of the title in 
the seller until payment of the pur- 
chase price is the right on default of 
the buyer to seize and sell the prop- 
erty at public or private sale and 
apply the proceeds toward the pay- 
ment of the purchase price, and the 
seller exercises this right, he is en- 
titled to recover from the buyer any 
balance remaining after so crediting 
the proceeds of the resale.’ Sheridan 
First. Nat. Bank v. Yocom, 96 Or. 488, 
TIO 220) 221° 


97. Jefferson v. Sawyer, 206 Ala. 
73, 89 S 168. To same effect Dill- 
worth v. Holmes Furniture, ete., Co., 
15 Ala. A. 340, 73 S 288. 


98. See cases supra notes 96, 97. 
99.| Christie *v... Scott) i 77> Kan, 257, 
94 P 214; John Watson Mfg. Co. v. 


Sample, 12 Man. 373; Peebles v. John- 
son, I. Sask. Li: 523. 


1. ‘Rogers v. Whitehead, 127 Miss. 
ak, 89) Suv 7 oe 

2. See supra text and note 95. 

3. Fulghum v. General Motors Ac- 
ceptance Corp., 30.Ga. A. 609, 118 SE 
600; Pannell v. McGarity, 27 Ga. A. 
71, 107 SE 352 (both holding that on 
this state of facts the bringing of the 
action was not a rescission of the 
contract preventing further recov- 
ery). 

4 Hargett v. Muscogee Bank, 32 
Ga. A. 701, 124 SH 541. 


5. Hargett v. Muscogee Bank, su- 
pra. 

6. Hargett v. Muscogee Bank, su- 
pra. 

{a] When directed verdict error.— 
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contract to be charged against the purchaser, as 
well as repairs not so authorized, plaintiff must, be- 
fore he can receive credit for any repairs made by 
him upon the property, furnish sufficient data to 
authorize a finding separating the expenditures au- 
thorized under the contract from those not author- 
ized thereunder.? 


Notice of resale. Although the contract requires 
notice of the sale to be given to the buyer, he cannot 
complain of failure to give such notice where the 
resale was made at»his request.® 


Delay in making resale. Where the seller, after 
retaking the property for the purpose of resale as 
provided in the contract, refrains for an unreason- 
able length of time from selling it, and devotes it 
to a use inconsistent with an intention upon his part 
to resell it as the agent of the purchaser, the infer- 
ence that the seller has converted the property to his 
own usé and has thereby rescinded the sale, is au- 
thorized.® 


Purchase by seller at resale. If sale is made after 
due notice, the fact that the seller himself buys the 
property at the sale does not render the sale yoid, 
if it is free from fraud, but it is voidable.?° 


Tender of payment by original buyer. Berare a 
Where the evidence was insufficient 
to show what repairs made by the]A 275. 
seller of an automobile after retaking 


SALES . 


v. People’s Bus Line, 1 Del. 595, 


[§§ 1294-1295 


sale can be avoided under a contract of this charac- 
ter by a buyer in default, he must tender payment 
of the debt secured by the property in question.*+ 


[§ 1295] (d) Contracts Imposing Liability for 
Deficiency on Resale. Although a contrary view has 
been taken in some jurisdictions, ?2 in most jurisdic- 
tions, where the question has arisen, an exception 
to the general rule, that a retaking of the property 
sold bars the right to recover the purchase price or 
any balance due thereon,!* is recognized where the 
contract reserves the right in case of default to 
retake the property, sell “it, and apply the proceeds 
to the payment of the purchase price, and provides 
that the buyer shall pay any deficiency after the 
proceeds of the sale have been so applied;** and 
these contracts have been held valid,t® and not 
against public policy,’® and have been enforced in 
accordance with their terms.17 Where the seller 
retakes the property under a contract containing a 
provision of this éharacter, but does not resell it, the 
contingency named for any liability on the part of 
the buyer does not arise.1§ 

Manner and time of resale. To render this rule? 
operative, the sale must be made in the manner pro- 
vided by contract.?° And notwithstanding a provi- 
sion of this character in the contract, where the 


117 | stipulation that, in the event the sell- 


er sells the machine and applies the 


it under contract were necessary to 
place it in a good condition, or that 
repairs actually made were charge- 
able against the amount realized on 
resale, a directed verdict for the sell- 
er’s transferee in a particular amount 
suing for unpaid purchase money, 
was error. Hargett v. Muscogee 
Bank, 32 Ga. A. 701, 124 SHE 541. 

7. Hargett v. Muscogee Bank, 32 
Ga. A. 701, 124 SE 541. 

8. Daniel v. Thornton, 
428, 111 SE 575. 


9. Hargett v. Muscogee Bank, 32 
Ga. A. 701, 124 SE 541. 


10. Pressley v. McLanahan, 14 Ga. 
A. 366, 80 SE 902. 


Il. Pressley ‘v. 
pra. 

12. Nashville Lumber Co, v. Rob- 
inson, 91 Ark. 319, 121 SW 350; Key- 
stone Mfg. Co. v. Cassellius, 74 Minn. 
115, 76 NW 1028 (both holding that 
the general rule, that a retaking of 
the property sold bars a recovery of 
the purchase price or any part there- 
of [supra § 160] applies notwith- 
standing the contract authorizes the 
seller on default of the buyer to re- 
sell the property and apply the pro- 
ceeds on the purchase price and hold 
the buyer liable for any deficiency). 


13. See supra § 1288. 

14. See cases infra notes 15-17. 

15. Ala.—Campbell Motor Co. v. 
Spencer, 22 Ala. A. 465, 116 S 892. 

Mont.—Missoula First Nat. Bank 
v. Marlowe, 71 Mont. 461, 230 P ‘374. 

N. Y.—Warner v. Zeuchel, 19 App. 
Div. 494, 46 NYS 569. 

Okl.—McCormick Harvesting Mach. 
Co. v. Koch, 8 Okl. 374, 58 P 626. 

R. I.—Hamblin v. Sprague, 145 A 
3.07. 

16. Missoula First Nat. Bank v. 
Marlowe, 71 Mont. 461, 2380 P 374; 
Hamblin v. Sprague, (R. I.) 145 A 
307. 

17. Ala.—Campbell Motor Co. v. 
Spencer, 22 Ala. A. 465, 116 S 892. 

Del.—Continental Guaranty Corp. 


28 Ga. A. 


McLanahan, su- 


Ida.—Graves v. Brown, 41 Ida. 169, 
238 P 532; Smith v. Harrington, 41 
Ida. 155, 238 P 530, 43 ALR 1240. 

Mont.—Missoula First Nat. Bank 
v. Marlowe, 71 Mont. 461, 230 P 374. 

N. Y.—Warner v. Zeuchel, 19 App. 
Div. 494, 46 NYS 569. 

Okl.—McCormick Harvesting Mach. 
Co. v. ‘Koch, 8 Okl. 374, 58 P 626. 


Or.—International Harvester Co. v. 


Bauer, 82 Or. 686, 162 P 856. 

R. I—Hamblin v. Sprague, 145 A 
307. 

Man.—John Abell Engine, etc., 
Works v. McGuire, 13 Man. 454; 
Scott v. Mitchell, 1 DomLR 283, 20 
WestLR 6. 


Sask.—Canadian Port Huron Co. v. 
Fairchild, 3 Sask. L. 228; Hopkins v. 
Danroth, 1 Sask. L. 225. 


[a] Duty of courts to enforce such 
contracts.—(1) “If the vendee sees fit 
to enter into a contract by or under 
which he provides upon his default 
that the vendor may retake posses- 
sion, sell the chattel and apply the 
proceeds to the vendee’s debt and 
further agrees to pay any deficiency 
that may be due, that it is the duty 
of the courts to enforce this contract 
as it is written.” Continental Guar- 
anty Corp. y. People’s Bus Line, 31 
Del. 595, 601, 117 A 275. To same ef- 
fect International Harvester Co. v. 
Bauer, 82 Or. 686, 162 P 856; Ham- 
blin v. Sprague, (R. I.) 145 A 307. (2) 
“Since the parties were competent to 
contract and did, so freely, it is not 
the province of this court to act as 
guardian for the maker and say it 
shall not be bound to do what it 
agreed to do.” Missoula First Nat. 
Bank v. Marlowe, 71 Mont. 461, 468, 
230 P 3874. 


. [b] Rule applied.—Where a prom- 
issory note is given for purehase 
price of a harvesting machine, and by 
a provision contained in the note the 
title is to remain in the seller until 
the note is paid, and in case of de- 
fault the seller is authorized to take 
possession of the machine and sell 
it, and apply the proceeds on the note, 
and the note also contains an express 


proceeds on the note, the buyer shall, 
in consideration of the use of and 
rent of the machine be liable for any 
balance remaining unpaid, it was 
held that, as between the parties, 
such agreement is valid and binding, 
and the buyer will be liable for any 
balance remaining unpaid on such 
note after the sale of the machine 
under the terms embraced in the note, 
and the proceeds of such sales have 
been credited as a payment on the 
note. McCormick Harvesting Mach. 
Co. v. Koch, 8 Okl. 374, 58 P 626. 


[c] What are proceeds of sale; 
promise of buyer to pay at future 
time.— Where property was repos- 
sessed ‘by the seller anid resold on 
credit under a contract providing that 
the seller might resell the property 
and credit the buyer “with the net 
proceeds” and that the contract 
should not thereby be rescinded, but 
that the buyer should continue to be 
liable for the balance, if any, it was 
held that the mere promise of the 
buyer on the resale to pay at a fu- 
ture time should not be deemed pro- 
ceeds within the meaning of the con- 
tract, and that the original buyer was 
not therefore entitled to any credit in 
respect thereof in an action to recov- 
er the price of the property. Canadian 
a a Co. v. Fairchild, 3 Sask. 


18. Rhodes vy. O'Neil, 
318, 265 P 737. 


19. See supra text and note 13. 


20. American Abell Engine, ete., 
aoe Ltd. v. Weidenwilt, 4 Sask. L. 


[a] What not compliance with 
contract.—Where the contract pro- 
vides that on the buyer’s default the 
seller may repossess the property, re- 
sell it, and recover the deficiency, if 
any, but is silent as to the manner of 
making the resale, the parties must 
be held to have had in contemplation 
the provisions of the statute in that 
regard, and if the goods are sold with- 
out compliance therewith, a resale is 
not as provided for in the contract, 
and operates as a rescission prevent- 
ing a recovery of any deficiency. 
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statute requires notice of resale in case the seller 
seeks to hold the buyer for the deficiency on resale, 
there can be no valid resale without notice to the 
buyer.*t While the seller is not obliged to resell the 
property before bringing his action against the buy- 
er for the price, he must sell before the trial in or- 
der to measure the amount due him.?? 


[§ 1296] (e) Notes Excluded by Provisions of 
Sales Contracts. Where a note was not included 
within the conditional terms of the contract, but was 
given and accepted as the equivalent of cash for a 
preliminary payment, a recovery may be had there- 
on, notwithstanding the recaption of the property by 
the seller;?* and this is so whether the note was ex- 
ecuted by. the buyer’* or by a stranger to the condi- 
tional contract.2° In these circumstances, there is 
no failure of consideration by reason of the retaking 
of the property.*® But where the note given to take 
the place of a cash payment was itself a part of the 
contract of conditional sale, there can be no recovery 
on the note after a retaking of the property by the 
seller, because the consideration for the note is de- 
stroyed by the retaking of the property.?7 


[§ 1297] (3) As Affected by Special Statutory 
Provisions—(a) Uniform Conditional Sales Act. 
Under the provisions of the Uniform Conditional 
Sales Act,?8 the conditional seller may, within limi- 
tations provided by the statute, after default of the 
buyer, retake the goods, resell them, and recover 
any deficiency in the purchase pricé;?® but where 
there is no resale, the buyer is discharged of all obli- 
American Abell Engine, etc., Co., Ltd. 
v. Weidenwilt, 4 Sask. L. 388. 5 


21. Discher v. Canada Permanent 
Loan Co., 18 Ont. L. 2738, 275 (“This 34. 
would be allowing them to fix the 
measure of damages or the amount 
of the balance by their own act with- 
out warning or notice to the party 


33. 
Central 


[a] 


SALES 


Byerly, 131 Misc. 872, 229 NYS 283. 
‘O. S. Stapley Co. v. Rogers, 25 
Ariz. 308, 216 P 1072. 
Acceptance 
Frye, 103 W. Va. 689, 188 SE 369. 
Rights against endorser of 
buyer.—Under the Uniform Condition- 
al Sales Act, a seller, 
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gations®® irrespective of whether or not fifty per 
cent. of the purchase price*! had been paid at the 
time of the retaking.*? Under this statute, a con- 
ditional sale is treated as in the nature of a chattel 
mortgage with a power of sale in the mortgagee ;*°* 
and the seller has no right to hold retaken goods as 
security and without sale thereof sue the buyer, 
who is not liable until the goods have been resold 
and not enough realized therefrom to pay the sell- 
er. 34 


Compliance with statutory requirements. To au- 
thorize a recovery of the deficiency there must be a 
compliance with all statutory requirements relating 
to the sale;*® and the burden is on the seller to show 
such compliance.*® Such requirements are for the 
benefit of the buyer,?* and cannot be waived by 
him.?§ . 

Notice of resale. Where the buyer has paid fifty 
per cent. of the purchase price, he is entitled to the 
notice of sale prescribed by statute*® and the buy- 
er’s actual knowledge of the sale is insufficient.*° 


Time of resale. Where a resale is compulsory by 
reason of the fact that the buyer at the time of the 
retaking had paid one half the purchase price,*? the 
resale must be made within thirty days. Where the 
sale is voluntary, there being no provision fixing the 
time within which it should be made, it must be 
made within a reasonable time;*? and unreasonable 
delay in making resales cannot be excused on the 
ground that it was the policy of the seller, since 


vate sale cannot be taken as a waiver 
of the provisions of the conditional 
sales act as to resale. Commercial 
Credit Corp. v. Byerly, 131 Misc. 872, 
229 NYS 283) 


39. § 19. 


[a] Time of giving notice.—Under 
the provisions of the statute which 


Conpeev. 


who repossess- 


interested’). 


22. Warner v. Zeuchel, 
Div. 494, 46 NYS 569. 


BS EAN a Veta, CULAD) 5 2.008 
130; Norman-v. Meeker, 91 Wash. 534, 
158 P 78, AnnCas1917D 462. 


24. Franz v. Hair, supra. 


-25.° Norman v. Meeker, 91 Wash. 
534, 158 P 78, AnnCas1917D 462. 


26. Norman v. Meeker, supra. 


27. Crute v. La Porte Discount 
Corp., 89 Ind. A. 573, 167 NE 542 [dist 
Norman v. Meeker, supra]. 

28. §§-16, 19, 21, 22. 

29. See Van Marel v. Watson, 28 
Ariz. 32, 235 P 144; Hare v. Hutchi- 
son, 33 Del. 384, 138 A 611; Continen- 
tal Guaranty Corp. v. People’s Bus 
Line, 31 Del. 595, 117 A 275; Dickson 
v. Niles, 122 Misc. 818, 204 NYS 15 
[aff 210 App. Div. 801, 205 NYS 921]; 
and cases infra this section. 


[a]. Waiver by contract ineffective. 
—The buyer is not relieved from lia- 
bility for deficiency on a sale valid 
_ and made under the provisions of this 
statute, by a provision in the contract 
that, on default, the seller could seize 
and sell the property, apply the pro- 
ceeds on the price, and retain all pay- 
ments made as rent, such a provision 
being expressly forbidden by the stat- 
ute, and ineffective for any purpose. 
oO. s. Stapley Co. v. Rogers, 25 Ariz. 
308, 216 P 1072. 


30. § 23. See Commercial Credit 
Corp. v: Byerly, 131 Misc. 872, 229 
NYS 283. 

Sls Lo) 

32. Commercial 


19 App. 


Credit Corp. v. 


es goods upon default of the buyer, 
has no right of action against an en- 
dorser of the buyer for the balance 
due on the purchase price of the goods 
prior to a resale thereof. Not having 
any right of action against the mak- 
ers of the notes, a fortiori, it cannot 
maintain the action against persons 
whose liability is secondary to that oft 
the makers. Central Acceptance 
Corp. v. Frye, 103 W. Va. 689, 138 SE 
369. 


35. Manhattan Taxi Serv. Corp. v. 
Checker Cab Mfg. Corp., 253 N. Y. 455, 
171 NE 705, 69 ALR 1190; Ellner v. 
Commercial Credit Corp., 137 Misc. 
Zoli 2ae INS! 720 Capitol Distaru: 
A.W: “Corp. “v." Blake; 136 Mise. 651), 
241 NYS 476. 


[a] Damages for noncompliance. 
-——A, conditional seller who gave buy- 
er notice of retaking property and of 
sale at auction was held liable for 
actual damages for noncompliance 
with statute as to the manner of con- 
ducting the sale (Conditional Sales 
Act [Personal Property Law, art. 4] 
$§ 78, 79, 80, 80-a, 80-c, 80-e). La 
Rocca Builders v. Sanders, 230 App. 
Div. 594, 245 NYS 262. 

36. Bogda v. Wilbur, 198 Wis. 510, 
224 NW 716. 

fa] Compliance may be presumed 
if the irregularity or invalidity of the 
sale is not questioned in the pleadings. 
Van Marel v. Watson, 28 Ariz. 32, 235 
P 144, 

37. Commercial Credit Corp. v. By- 
erly, 131 Misc. 872, 229 NYS 283. 

38. Uniform Cond. Sales Act § 26. 

[a] Request of buyer to sell at pri- 


-which time the buyer 


require the seller to retain goods for 
ten days after retaking them, during 
may redeem, 
and requiring the seller to give the 
buyer not less than ten days’ written 
notice of sale, the seller is not requir- 
ed to wait until after ten days with- 
in which the buyer may redeem be- 
fore he can give notice of sale, and 
notice mailed seven days after retak- 
ing was proper. Commercial Credit 
Corp. v. Goldberg, 130 Misc. 597, 224 
NYS 177. Analogous decision under 
old New York Personal Prop. L. see 
Freeman v. Engle, 185 App. Div. 218, 
172 NYS 715. 


40. Capitol Dist. L. A. W. Corp. v. 
Blake, 1386 Misc. 651, 241 NYS 476. 


41, .-§ 19. 


42. Central Acceptance Corp 
Seiten 106 W. Va. 5038, 148 SE. 364, 


“The same reason which requires a 
compulsory resale to be made prompt- 
ly requires speedy action in case of a 
voluntary resale.” Central Accept- 
ance Corp. v. Massey, supra. 


[a] What is reasonable time.— (1) 
The delay of many months in making 
a voluntary sale of repossessed prop- 
erty is unreasonable in the absence 
of satisfactory explanation. Central 
Acceptance Corp. v. Massey, 106 W. 
Va. 503, 148 SE 864. (2) But where 
machinery retaken under a condition- 
al sales contract was damaged by fire 
less than a fortnight after retaking 
it, it cannot be said, as a matter of 
law, that the seller’s delay in resale 
was unreasonable. Interstate Ice, 
ClLCn CORD a wens Sap hunes EN Spoor, 243 
Net Yen 205 Pipe NE 476. 
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such policy cannot supersede the law.** 


Physical presence of property. The sale being re- 
quired to be made at public auction,** it is very gen- 
erally required that the property shall be physically 
present at the place of the sale.*° 


Judgment. Where the seller retakes the property 
and sells it, the judgment should be for the deficiency 
after crediting all payments and applying the amount 
realized upon the sale of the property,*® and this 
is so although the contract provides that on default 
the seller may seize and sell the property, apply the 
proceeds of the price and retain all payments made 
as rent as the conditional sales act expressly forbids 
the buyer to enter into any contract waiving the 
benefit. of its possession.*? 


[§ 1298] (b) Other American Statutes. Under 
California statutes*® where the seller, on default of 
the buyer, retakes and sells the property at auction, 
he is entitled to recover from the purchaser the bal- 
ance remaining due after crediting the amount re- 
ceived at the auction sale.*® Under a statute of 
North Carolina®® relating to the foreclosure-of con- 
ditional sales, the conditional seller, on default of 
the buyer, may, without his consent, sell the prop- 
erty at public auction, and apply the proceeds to the 
payment of the halance due on the contraét.°1 In 
Tennessee, the duty is imposed by statute on the 
conditional seller on repossessing himself of the 
property for default in payment to advertise and re- 
sell the property in the manner therein prescribed,®” 
and if the provisions of the statute are complied 
with, if the property does not realize enough to sat- 
isfy his claim for the expenses of advertising and 
resale, he is entitled to recover the deficiency from 


SALES 


J. I, Case Threshing Mach. Co. 60. 
122 Tenn. 148, 122 SW 86, 
See Pappas v. State, 135 Tenn. 61 
499, 188 SW 52 (where the seller of 
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the seller.53 However, the ade imposed as to ade 
vertisement is absolute, and if he fails to advertise 
in the manner required by statute, the sale is invalid, 
and he cannot recover the balance of the purchase 
price after crediting the amount realized by the 
sale.54 


[§ 1299] (c) Canadian Statutes—aa. Alberta and 
Saskatchewan. Under the statutes of these prov- 
inces,®* it is held that if the seller retakes the prop- 
erty and fails to resell it in accordance with the 
statute, he thereby elects to rescind the contract and 
cannot recover the balance of the purchase price.*® 
In these circumstances, it will be assumed that he 
took the property in satisfaction therefor.’ If he 
resells the property, he will not be entitled to recoy- 
er any deficiency remaining after the proceeds have 
been applied to the contract price, unless he has 
complied with the provisions of the statute,°® un- 
less, as may be done, the buyer waives compliance 
with the provisions of the statute;°® and this waiver 
may be incorporated in the conditional sales contract 
itself°® or implied by the conduct of the conditional 
buyer at the resale.° Nevertheless, the waiver must 
be unequivocal and distinct; otherwise there can 
be no recovery of the deficiency on resale.°? 


Notice of resale which does not mention the place 
of sale or the date thereof or whether the sale is to 
be a public or private sale is not a sufficient com- 
pliance with the gg feos of the statute as to no- 
tice.°* 


Purchase by seller af resale. The conditional sell- 
er may himself bid at the sale if authorized by an 
order of court;°* but bidding and buying in the 
property by the seller without leave of court ren- 


to doubt). 
Advance Rumely Thresher Co. 
vy. Cotton, supra. 


Soice v. Haffner, (Alta.) [1927] 
2 DomLR 1148. 


43. Central Acceptance Corp. 909. 
Massey, 106 W. Va. 503, 148 SE 864. i 54s 

44. § 19. v. Watson, 

45. Commercial Inv. Trust v.| 2/4 
pated 108 W. Va. 585, 152 SE 


“The very fact that the car was not 


present in toto detracted from its sal- 
ability. Purchasers would doubt 
whether anything of value yet re- 
mained on the ear.””’ Commercial Inv. 
Trust v. Browning, 108 W. Va. 585, 
152 SE 10. 


46. O.S. Stapley Co. v. Rogers, 25 
Ariz. 308, 216 P 1072. 


47. O.S. Stapley Co. v. Rogers, su- 
pra. 

48. Civ. Code § 3049 (“One who 
sells personal property has a special 
lien thereon, dependent on possession, 
for its price, if it is in his possession 
when the price becomes payable, and 
may enforce his lien in like manner 
as if the property was pledged to him 
for the price’). See also Civ. Code § 
3311 (“The detriment caused by the 
breach of the buyer’s agreement to ac- 
cept and pay for personal property, 
the title to which is not vested in him, 
is deemed to be: If the property has 
been resold, pursuant to section three 
thousand and forty-nine, the excess, 
if any, of the amount due from the 
buyer, under the contract, over the 
net proceeds of the resale’’). 


49. Matteson v. Equitable 
etc., Co., 143 Cal. 436, 77 P 144. 


50. Consol. St. § 2587. 


51. House v. Parker, 181 N..C. 40, 
106 SE 137. 


Min., 


52. Shannon Annot. Code §§ 3666, 
3669. 
53. Keeler v. Goodman, 296 Fed. 


goods on conditional sale, the title to 
which was retained in him, retook the 
goods, after they were removed from 
the state, his failure to resell them, 
as required by the conditional sales 
law, cancelled the debt against the 
original purchaser). 

* 55. See Alta. Rev. St. (1922) c 150 
§ 2; Sask. Rev. St. (1909) c 145 § 7 
(both providing that the seller on re- 
taking possession of the property 
shall retain it for at least twenty 
days, and that the buyer may redeem 
the property on payment of the 
amount actually due thereon and the 
expenses of retaking). See also Alta. 
Rev. St. (1922) & 150 § 11; Sask. Rev. 
St. (1909) ¢c 145 § 8 (both ‘further pro- 
viding that the property shall not be 
sold without a designated number of 
days notice of the intended sale being 
given the buyer or his successor in 
interest and the requisites of the no- 
tice are therein provided for). 


56. National Trust Co. v. Larson, 
(Sask.) [1929] 2 DomLR 863. 

57. National Trust Co. v. Larson, 
supra. 


58. Gray-Campbell Co., Ltd. v. 
Morrison, 20 Alta. L. 328, [1924] 2 
DomLR 487; Nichols, etc., Co. v. Mc- 
Cullough, 13 Sask. L. 194; Advance 


Rumely Thresher Co, v. Dankert, 13 
Sask, L. 104. 

59. Soice v. Haffner, (Alta.) [1927] 
2 DomLR 1148; Advance Rumely 
Thresher: Co. vu Cotton,, 12. Sask." Li} 
327 (that purchaser for whose pro- 
tection such statutes are enacted can 
waive the benefits thereof is not open 


[a]. Thus a conditional buyer by 
attending the sale and bidding on the 
property waives strict compliance 
with the provisions of the statute. 
Soice v. Haffner, (Alta.) [1927] 2 Dom 
LR 1148. 


62. Advance Rumely Thresher Co, 
v. Dankert, 18 Sask. L. 104. 


[a] Provision in contract not op- 


erating as waiver.—A provision in a | 


conditional sales contract that “in the 
event of the company resuming pos- 
session the purchaser waives 
all legal notice and authorizes and 
empowers the company .. . to 
sell said machinery on ac- 


count of the purchaser by publie auc: 


tion or private sale,’ does not relieve 
the seller of the necessity of giving 
the statutory notice required on re- 
sale and having sold without such no- 
tice the contract was rescinded and 
there can be no recovery of the hal- 
ance of the purchase price. Advance 
Rumely Thresher Co. v. Dankert, 13 
Sask. L. 104 


63. iano: ete: iGo. “ye 
lough, 18 Sask. L. 194. 


“Such a notice will be useless to de- 
fendant, if the object of the statute 
is that he may know of the sale and 
be able to protect his rights by being 
there himself to see that the sale is 
a proper one, or perhaps have prospec- 
tive purchasers there.’ Nichols, etc., 
Fe v. McCullough, 13 Sask. L. 194, 


64. Soice v. Haffner, 
[1927] 2 DomLR 1148. 


McCul- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(Alta.). 


neta 


Be 


‘under such circumstances, 


§§ 1299-1301] 


ders the sale abortive.®® 


Pleading and proof of noncompliance with statu- 
In an action to recover the bal- 
ance of the purchase price after repossession and 
resale of the property by the séller, defendant must 
distinetly plead plaintiff’s noncompliance with the 
statutory provisions as to time of holding the goods 
before sale and giving of notice of sale to the buyer, 
otherwise compliance will be presumed.*® 
defendant pleads noncompliance with the statutory 
provisions as to length of time of holding the re- 
possessed property, and the giving of notice of the 
sale to the buyer, the burden is on plaintiff either to 
show a compliance with the statutory requirements 
or a waiver thereof by the buyer.®? 


[§ 1300] bb. British Columbia and Ontario. Un- 
der the statutes of these provinces®* the seller can- 
not make a claim for a deficiency, unless he has giv- 
en the. buyer notice of the proposed resale;®® and 
where the notice is defective in claiming a larger 
sum than was actually due and there is a balance 
due on the contract on sale of the property, the sell- 
Where the seller has repos- 


tory requirements. 


er cannot recover it.7° 


65. Gray-Campbell ~Co., Ltd. v. 
Morrison, 20 Alta. L. 328, [1924] 2 
DomLR 487; Toth v. Hilkevics, 11 


- Sask. L. 95, [1918] 1 WestWkly 905. 


66. Advance Rumely Thresher Co. 
v. Cotton, 12 Sask. L. 327. 


67. Advance Rumely Thresher Co. 
v. Cotton, supra. 


68. B. C. Rev. St. (1924) ec 44 
§ 10(3); Ont... Rev. *St. (1914) ¢ 
136 § 8 (2) (both providing that 
if the value of the property sold 
exceeds thirty dollars, and the sell- 
er intends to look to the buyer for 
any deficiency on a resale, the goods 
eannot be resold until after notice 
in writing of the sale has been 
given to the buyer). 

69. Motor Car Loan Co. v. Bonser, 
pLoZ2s 193" DomER $753! *Ohan' tv: C! 
Cea Motor Sales,’ Ltd, 36 B:'C. 488; 
[1926] 1 DomLR 1065. 


70. Ash-Temple Co., Ltd. v. Wes- 
sels, 36. B. C. 424, [1926]. 1 Dom 
LR 1063, [1926] 1 WestWkly 654 


(error in statement of $132 instead 
of $199). 


71. Motor Car Loan Co. v. Bonser, 


(B. C.) [1928] 3 DomLR 875. 


72. Brooks v. Drury, (Ont.) [1927] 
2 DomLR 399, 400. 


“We do not think that the inten- 
tion is to invalidate any new ar- 
rangement arrived at as between the 
vendor and the purchaser after the 
occurrence of default. What is in- 
tended to prevent is the insertion 
into the original contract of any 
agreement to waive the statutory 


provision.” Brooks v. Drury, supra. 

73. Brooks v. Drury, supra. 

74. See infra §§ 1303-1307. 

75. Blackford v. Neaves, 23 Ariz. 
501, 205 P 587. And see infra § 
1302. 

7G. Blackford v. Neaves, 23 Ariz. 


501, 205 P 587; Haynes v. Hart, 42 
Barb. (N. Y.) 5 

[a] To entitle buyer to recover 
he must 
show that the other party has been 
guilty of some breach on his part, 
or of some act in hostility to the 
contract. Haynes v. Hart, 42 Barb. 
ON:.. Ya) t 

Right to recover back purchase 
money on breach of seller see in- 
fra §§ 1381, 1383, 1384. 

77. Ala.—Alexander v. Mobile 
Auto Co., 200 Ala. 586, 76 S 944; 
Riley v. Dillon, 148 Ala. 283, 41 S 
768; Davis v. Millings, 141 Ala. 378, 


r (where, 


SALES 


(S07 CaP To | F209 


sessed goods under a conditional sale. agreement and 


But if 


- ment, 


SB oS Mote 

Ariz.—O. S. Stapley Co. v. Rogers, 
ZOpALIZ4 08) ols, , 260 210721" (dic- 
tum); Blackford v. Neaves, 23 Ariz. 
Od, 200 pikes Statutory change 
of rule see infra § 1305. 


Ill.— Latham v. Sumner, 89 Ill. 233, 


31 AmR 79; Herbert v. Rhodes- 
Burford Furniture Co., 106 Ill. A. 
583. But see Singer Mfg. Co. v. 


Ellington, 103 Ill. A. 517, 525 (where 
the court said: ‘Contracts of the 
kind in evidence, are intended to 
secure the vendor for the purchase 
money. They should not be con- 
strued so as to give the vendor both 
the property and money received for 
it, unless expressly so stipulated, or 
unless the facts in the case disclose 
no wrongful act in the vendor, and 
no grounds for relief in the vendee’”’), 


Me.—Brown v. Haynes, 52 Me. 578. 
See Hawkins v. Hersey, 86 Me. 394, 
30 A 14. 


Mass.—Knudson v. General Motor- 


cycle Sales Co., 280 Mass.’ 54, 119 
NE 359 (dictum); Lorain Steel Co. 
v.’. Norfolk, ete. RR: Cos Us2 0 Mass, 


500, 73 NE 646 (dictum). 
Pe Y.—Haynes v. Hart, 42 Barb. 
58. 

N. D.—Pfeiffer v. Norman, 22 N. 
D. 168, 188 NW 97, 38 LRANS 891; 
Hawk v. Konouzki, 10 N. D. 37, 84 


NW 563; Bidgood v. Monarch El. 
Co.-=F (Ne D627, (S4 NW “5610. 81 
AmSR 604. 


I.—Stearns v. Drake, 24 R. I. 


R. 

272, 52 A 1082. 

Ont.—Whelan -v. Couch, 26 Grant 
Ch. 74. 

See Rayfield v. Van Meter, 
Cal. 416, 52 P 666 (which appar- 
ently sustains the rule above stated, 
but see California cases cited infra 
§ 1386 which independently of stat- 
utory authorization sustain the buy- 
er’s right of redemption and are 
in opposition to the rule under con- 
sideration); Mohler v. Guest Piano 
Co., 186 Iowa 161, 172 NW _ 302 
without deciding that the 
buyer was entitled to a return of 
any part of the purchase money on 
a retaking of possession of the prop- 
erty sold by the buyer, it was said 
that if he was entitled to the pay- 
ment of any money paid thereon, 
he could not recover such payments 
without deducting a reasonable al- 
lowance for use and depreciation). 

“It seems to us that there is 
little equity and certainly no sound 
policy in allowing a buyer under 


120 


given notice of sale by auction, and the auction sale 
is abortive owing to an illegality, he cannot hold the 
-purchaser liable for the deficiency after a subsequent 
sale by private contract of which no notice was giv- 
en the purchaser." 
provides that the statute “shall apply notwithstand- 
ing any agreement to the contrary,” it has been held 
that the buyer may waive notice of resale after a 
retaking by the seller by an agreement made after 
the retaking;*? although a stipulation to the same 
effect in the contract would be void.** 


[§ 1301] c. Duty To Restore Purchase Money 
Paid—(1) In Absence of Statute or Special Agree- 
It has been held or said in many jurisdic- 
tions that in the absence of statutory regulation of 
the subject,** or of some special clause in the con- 
tract providing otherwise,*®> or of some wrongful 
act on the part of the seller,*® the purchase money 
already paid is regarded as forfeited, and the buyer 
is not entitled to a return thereof, where, on de- 
fault of the buyer, the seller retakes or recovers the 
property,’? especially where the depreciation in val- 


Although the Ontario statute 


such circumstances to be, at pleas- 
ure, quit of his contract with no. 
other liability than such as the law 

would have implied had there been ~ 


no contract of sale at all.’ Rayfield 
v. Van Meter, 120 Cal. 416, 420, 52 
P 666. 

[a] Reason for this view.—‘Such 


contracts are intended to make pos- 
Sible and secure the sale of prop- 
erty on small payments, either at 
the time of sale or subsequently, 
and a large percentage of the trans- 
actions, both in real estate and per- 
sonal property, in this state, is con- 
ducted in this manner. To hold 
that by reason of his own default 
the vendee can recover all his pay- 
ments would work a revolution of 
business methods long established, 
and in the end result in untold hard- 
ships to vendors. Notwithstanding 
the fact that in some instances the 
vendee may be exposed to hardship 
by a denial of his right to recover 
all the payments made, we see no: 
sound reason based 'on logic or au- 
thority warranting us in holding that 
he may do so.” Pfeiffer v. Norman, 
22UN py, Dey So ei be PLS oA aINI Wiad Oslome 
LRANS 891. : 


[b] Effect of new contract after 
retaking.—If the parties to a con- 
ditional sales contract enter into a 
new contract at the request of the 
buyer, after the seller has resumed 
possession, and their former contract 
relations have ceased, this does not 
entitle the buyer to recover payments: 
made under the original contract. 
Pfeiffer v. Norman, 22 N. 168, 
133 NW 97, 38 LRANS 891. 


[ce] Im Michigan (1) in the ear- 
liest decision, it was held that, on 
the buyer’s failure to pay accord- 
ing to the contract, the seller would 
have no right to retain, as a for- 
feiture, all moneys that had been 
paid thereon, but that he would be 
bound to account to the buyer there- 
for, after deducting therefrom a fair 
compensation for the use of the prop- 
erty (or perhaps, at his option, the 
interest on its price for the time 
it was in the possession of the buy- 
er), and for any reduction in the 
value for injury beyond that aris- 
ing from its legitimate use and for 
incidental expenses in regaining pos- 
session. Preston v. Whitney, 23 
Mich. 260. (2) Subsequently, it was 
held that where, on default of the 
buyer, the seller retakes possession 
of the property in accordance with 
the provisions of the contract, the 
exercise of such right does not en- 
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ue of the property together with the value of its use 
In resuming posses- 
sion on the buyer’s default, the seller does not rescind 
the contract but acts in accordance with its provi- 
sions, and the rule requiring one who rescinds a con- 
tract to place the other party in statu quo has no ap- 


exceed the payments made.7§ 


plieation.?® 


Contrary doctrine. In other jurisdictions, at least 
in the absence of a forfeiture clause in the contract,®° 
the rule as to forfeiture of payments made hereto- 
fore stated®* is denied,*? although the decisions are 
not harmonious as to the extent of the buyer’s rights, 
or the procedure for enforeing them; and it has been 
variously held that the retaking of property by the 
seller on the buyer’s default amounts to a rescission 
of the contract, and that the seller must restore to 
the buyer ‘‘anything he may have received in the 
way of payment,”’’® that the buyer has a right to a 
return of the amount paid on the purchase price less 
the reasonable value of the use of the property, and 
damages for deterioration outside of natural wear 
and tear,** that the payments made less damages 
sustained by the seller may be recovered by the 
buyer,’® that it would be inequitable to allow the 


title the buyer to rescind the con- 
. tract or to recover the amount paid 
or give him any lien upon the prop- 
erty for the amount paid. Tufts 
v. D’Arcambal, 85 Mich. 185, 48 NW 
497, 24 AmSR 79, 12 LRA. 446... (3) 
Still other decisions, without decid- 
ing what the buyer’s rights are as 
to a return of the purchase mon- 
hold that the right to recover 
amount paid in excess of what 
the seller had a right to retain can- 
not be tried in a replevin suit brought 
by the seller after default in pay- 
ment. Ryan v. Wayson, 108 Mich. 
519, 66 NW 370; Thirlby v. Rain- 
bow, 93 Mich. 164, 53 NW 159. 


For equitable relief against for- 
feiture see infra § 1390. 


Statutory change of rule author- 
izing redemption within certain lim- 
itations after retaking on default see 
infra § 1386. 


78. Latham v. Sumner, 89 Ill. 233. 
79. Latham v. Sumner, supra. 
And see cases supra note 77. 

80. Quality Clothes Shop Vv. 
Keeney, 57 Ind. A. 500, 106 NE 541. 
81. See supra text and note 77. 
s2. U. S.—Latham v. Davis, 44 

Fed. 862. 


Ga.—Enterprise Distributing Corp. 


vy, Zalkin, 154. Ga. 97, 113 SH 409; 
Commercial Pub.’ Co. v. Campbell 


Printing-Press, etc., Co., 111 Ga, 388, 
86 SE 756; Snook v. Raglan, 89 Ga. 
251, 15 SE 364; Standard Motors 
Finance Co. v. O’Neal, 35 Ga. A. 727, 
1384 SE 843. 


Ida.—Berlin Mach. Works vy. Dehl- 
bom Lumber Co., 32 Ida, 566, 186 P 
513. 

Ind.—Quality Clothes Shop v. Kee- 
ney, 57 Ind. A, 500, 106 NE 541. Con- 
tra Swain v. Schild, 66 Ind. A. 156, 
117 NE 933 (dictum), 

N. C.—A. D. Puffer, etc., Mfg. Co. v. 
TAVGHS lig NGOs oii lg) Wel wD adie, 9 
LRA 682. 


Or.—Wickwire v. Hanson, 133 Or. 
85, 288 P 404. 

Pa.—Simon v. Edmundson, 10 Pa. 
WOnea Los 


S. D.—Duplex Printing Press Co. 
v. Public Opinion Pub. Co., 41 8S. D. 
523, 171 NW 606. 

Utah.—Shafer v. Russell, 


28 Utah 
444, 79 P 559. 


SALES 


‘ 


a mortgage.°? 


“To permit the so-called ‘lessor’ to 
resume possession of the property 
and declare all payments forfeited 
when perhaps all but one may have 
been paid, is contrary to the funda- 
mental principles observed in courts 
of equity.” <A. D. Puffer, ete, Mfg. 
Con WeAluweasteal 12 NSM si7,, SSS M7: 
SE 174, 19 LRA 682. 


83. Latham v. Davis, 44 Fed. 862; 
Berlin Mach. Works vy. Dehlbom Lum-, 
ber Conpe 2, lda, t566 7 s6 Po 513. 


“The vendee, by making payments 
upon the purchase money, acquired 
an equitable- interest in the property, 
of which he cannot be deprived by 
the action of the seller in rescinding 
the contract of sale.’”’ Enterprise Dis- 
tributing Corp. v. Zalkin, 154 Ga. 97, 
113 SE 409, 415. 


84. Enterprise Distributing Corp. 
Vv. Zalkin, 164 Ga. 97, 113 SE 409; 
Commercial Pub. Co. v.. Campbell 
Printing-Press, ete., Co., 111 Ga. 388, 
86 SE 756; Snook v. Raglan, 89 Ga. 
251, 15 SE 364; Hays v. Jordan, 85 
Ga. 741, 11 SE 833, 9 LRA 3738; Stand- 
ard Motors Finance Co. v. O’Neal, 35 
Ga. A. 727, 134 SE 843; Scott v. Glov- 
er, 7 Ga. A. 182, 66 SE 380; Rhodes, 
ete., Furniture Co. v. Jenkins, 2 Ga. 
A. 475, 58 SE 897. 


[a] If value of use of property 
equals or exceeds amount of pay- 
ments on the purchase price, plain- 
tiff is not bound to return the money 
which had been so paid. Commer- 
cial Pub, Co. v. Campbell Printing- 
Press,. ete,, Co, 111 Gay 388, 86 SE 
756; Harrison v. Central Georgia Au- 


tomotive Co., 31 Ga. A. 6038, 121 SE 
689. 
{b] Accdunting for earnings.—In 


a buyer’s action to recover amounts 
paid under a rescinded conditional 
sale contract, less damages for rea- 
sonable compensation for the use of 
the property, the buyer is not re- 
quired to account for the earnings 
from the property. “It would be 
manifestly unjust to require him to 
do this and at the same time deprive 
him of the income received by him 
from the use and exploitation of the 
property.” Enterprise Distributing 
Corp. v. Zalkin, 154 Ga. 97, 113 SE 
409, 415. 


[ec] How right enforced.—When 
seller rescinds and retakes posses- 
sion, buyer’s right to the return of 
the purchase money, less damages to 


[§§ 1301-1302 


seller to take the property and forfeit the payments, 
and that the buyer should be allowed a reasonable 
time to pay the balance due after deducting the dam- 
ages allowed the buyer, and in default of such pay- 
ment, a foreclosure sale of the property should be 
ordered,’® that the seller should not be permitted 
to retain both property and purchase money pay- 
ments, thé proper remedy being foreclosure, which 
offers both parties the opportunity to protect their 
interests,°?7 and that the buyer is entitled to a return 
of an equitable proportion of the payments made, if 
the seller retakes the goods on condition broken, 
which he may recover in assumpsit.*® 

When retaken property deemed merely security. 
The retaking of the property by the seller on default 
of the buyer does not work a forfeiture of payments 
already made, in jurisdictions where the seller is 
required to deal with the property so retaken as 
security,®® where the right of a conditional seller 
in the property sold is considered a lien, the prop- 
erty is sold to satisfy the len,®° or where a condi- 
tional sales contract is regarded as in the nature of 


[§ 1302] (2) Under Special Provisions of Con- 


property and compensation for its 


use, can be enforced affirmatively by | 


equitable suit for accounting, as well 
as defensively in seller’s action to 
rescind. Enterprise Distributing 
ie v. Zalkin, 154 Ga. 97, 113 SE 


[d] Offer to do equity.—Where on 
the question of accounting defendant 
takes the affirmative and seeks a 
judgment against plaintiff for the 
amounts paid, a plea filed by him for 
that purpose should allege a readi- 
ness on his part to account for hire 
and to do equity. He would be liable 
not only for reasonable hire, but also 
for any depreciation in the value of 
the property by damage or injury, 
over and above ordinary wear and 
tear, which it may have_ sustained 
while in his hands. The plea filed in 
this case was fatally defective in 
failing to offer equity. Standard Mo- 
tors Finance Co. v. O’Neal, 35 Ga. A. 
727, 134 SE 848. 


85. Quality Clothes Shop v. 
ney, 57 Ind. A. 500, 106 NE 541. 


86. Hamilton v. Highlands, 144 N. 
Cra O SO Ono oe 
A. D. Puffer, ete:, Mfg. Co. v. Lucas, 
112 N.C. 37G 10 SE. 174, 19 LRASGS2s 
See also infra § 1386. 


87. Wickwire vy. Hanson, 
85, 288 P 404, 


88. Simon v. Edmundson, 
Co. 815: 


89. See supra § 1291, and infra § 
1359. 


90. Mercier v. Nashua Buick Co., 
CN. H.) 146" Avei65,! 1689 5 Cuttings 
Whittemore, 72 N. H. 107, 54 A 1098 
(Both holding that the buyer, or one 
having his interest, is entitled to .re- 
ceive the proceeds, after deducting 
the amount due on the lien debt and 
the reasonable expenses incident to 
the sale). ' 


“The vendor must give credit for 
the value of the property or for what- 
ever he receives for it, whichever is 
greater, and for any other proper 
elements of damage sustained by the 
vendee. That being done, the ven- 
dee is entitled to any balance after 
the credit is applied over and above 
his own debt.’ Mercier v. Nashua 
Buick Co., supra. 


91. White Sewing Mach. Co. v. 
Conner, 111 Ky. 827, 64 SW 841, 23 
KyL 1125 (the seller, on retaking the 


Kee- 


133 Or. 


10 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


12 AnnCas 876;~ 


) Ay 


§§ 13802-1303] 


tract. 


accordance with the terms of the contract retakes 
the property and resells it, the buyer is entitled to 
any surplus received above the amount due and 
payable under the contract, where the contract so 
And although there is some apparently 
contrary authority,®* according to the weight of 


provides. 


authority, if contract so provides, 


or by necessary implication, payments already made 
on the contract are forfeited, where the seller re- 


property for default of the buyer, 
holds the property subject to the cus- 
tomary rule applicable to mortgagees 
in possession of the chattels; that 
is, within a reasonable time, unless 
redeemed by the buyer, he must dis- 
pose of the property at a fair sale 
on adequate notice and return to the 
buyer any surplus above the balance 
owing on the property by him). See 
also infra § 1386, 


92. Chan v. C. C. Motor Sales, Ltd., 
36 B. C. 488, [1926] 1 DomLR 1065. 

93. See infra this note. 

[a] In Michigan (1) it was held 
in one decision, without deciding 
whether a forfeiture clause of this 
character is valid, that the buyer 
cannot assert in an action of replevin 
by the seller after condition broken 
that such clause was invalid, and that 
the buyer has a lien on the property 
for the amount which has been paid 
in excess of the amount which the 
seller has a right to retain. Thirlby 
v. Rainbow, 93 Mich. 164, 53 NW 159, 
160 (“whatever equities he may have 
after the rescission, or the property 
is retaken, arise, not by virtue of the 
contract, but because of its rescis- 
sion. The title is in the vendor. The 
contract expressly and unqualifiedly 
gives him the right to retake the 
property upon condition broken. Is 
this right, by some importation into 
the contract, to be made subject toa 
settlement with the party in default? 
Who is to determine the question of 
the value of the vendee’s equity? 
Who is to say whether this second- 
hahd machinery is worth more than 
the balance due? How are the ex- 
penses of a recovery of possession to 
be then determined? The result of 
such a rule as is contended for here 
would be to subject every vendor 
seeking to enforce a right to posses- 
sion, expressly given by the contract, 
to the costs of that véry proceeding. 
The practical effect of such a ruling 
would be to give to the party in de- 
fault a lien upon the property for 
his payments; something which the 
parties did not contemplate, and 
which is inconsistent with a reserva- 
tion) of) titlé’’). (2) But-in another 
decision relating to aé_é forfeiture 
clause of this character it was held 
that the buyer could not, on the sell- 
er’s retaking the property by replev- 
in on the buyer’s default maintain 
an action to recover the amount paid 
thereunder “without proving the val- 
ue of the use of the property and 
a depreciation in its condition.” Ni- 
man v. Story, etce., Piano Co., 213 
Mich. 397, 402, 181 NW 1017 (in one 
of the opinions in this case it was 
said that the court cannot raise a 
promise on defendant’s part to re- 
fund the payments in the face of 
plaintiff's agreement that the same 
should not be refunded, but in a brief 
opinion concurred in by the majority 
of the court, it was said: ‘I concur 
in affirmance for the reason that the 
plaintiff offered no proof of the val- 
ue of the use of the piano or of any 
depreciation in its condition’). 


94, Ariz—McArthur Bros. Mer- 
cantile Co. v. Hagihara, 22 Ariz. 100, 


194 P 336. 
Cal.—Pacific Carbonator Co. v. 


[55 C. J.—81] 
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either expressly 


Haydes, 26 Cal. A. 607, 147 P 988. 


Ill Singer Mfg. Co. v. Treadway, 
4 Til. A. 57. 


Me.—White y. Oakes, 88 Me. 367, 34 
A 175,°32 LRA 592. 

Mass.—Schmidt v. Ackert, 231 
Mass. 330, 121 NE 24; Hoe v. Rex 
Mfg. Co., 205 Mass. 214, 91 NE 154. 


N. Y.—Wheeler, ete, Mfg. Co. v. 
Jacobs, 2 Misc. 236,.21-NYS_ 1006; 
Haviland v. Johnson, 7 Daly 297. 


Or.—Haworth vy. Jackson, 91 Or. 
ies ade on > 926, 


Que.—Klock y. Molsons Bank, 39 
Que. Super. 435. 


[a] Thus, where a_ conditional 
sale of an article to an infant pro- 
vides that, in case of default, pay- 
ments made should be treated as 
payment for the use of the article 
for the time it had been had, the pay- 
ments cannot be recovered back by 
the infant on default being made. 
Wheeler, etce., Mfg. Co. v. Jacobs, 2 
Misc. 236, 21 NYS 1006. 


95. Klock v. Molsons Bank, 39 
Que. Super. 435. 


96. See cases infra this note. 


fa] In Missouri (1) the _ seller 
eannot retake or bring action for the 
possession on the buyer’s default 
without tendering or refunding the 
amount paid on account of the pur- 
chase price after deducting reason- 
able compensation for the use of the 
property, not exceeding twenty five 
per cent. of the amount paid for such 
use. See American Hoist, etc., Co. 
v. Trustee, etc., Corp., 
(2d) 437; Urquhart v. Sears, 207 Mo. 
A. 627, 227 SW 881; J.oW. Jenkins 
Music Co. v. Wilson, (A.) 209 SW 
987; Burt v. Mears, 41 Mo. A. 231. 
(2) The act is evidently based upon 
the idea “that since the retaking of 
the property is a rescission of the 
contract, it is only just that the par- 
ties should be put substantially in 
status quo as in case of sales under 
contracts.” Laclede Power Co. v. 
Ennis Stationery Co., 79 Mo. A. 202, 
308. (3) The statute “covers every 
sale of personal property on the in- 
stallment plan.” Gentry v. Temple- 
ton, 47 Mo. A. 55. (4) But it applies 
only to transfers between the orig- 
inal parties in praesenti and has no 
application to a contract for the sale 
of property to be subsequently paid 
for by charging the price against 
credits. Gilbert Book Co. v. Sheri- 
dan, 114 Mo, A. 332, 89 SW 555. (5) 
Nor does the statute apply where 
the property is seized under an exe- 
cution issued on the judgment for 
the unpaid balance of the purchase 
price (American Law Book Co. v. 
Brewer, 202 Mo. A. 15, 218 SW 881; 
Deloach Mill Mfg. Co. v. Latham, 99 
Nico ge Aty s2 oilnani7 2 as Viel O.8'0)) sO) ea OR. 
where the buyer fails to demand a 
return of the statutory allowance of 
a portion of the purchase money paid 
before consenting to a rescission of 
the contract (Laclede Power Co. v. 
Ennis Stationery Co., 79 Mo. A. 302). 

[b] In Ohio (1) whenever proper- 
ty conditionally sold is delivered, it 
shall be unlawful for the seller to 
take possession of the property with- 
out tendering or refunding to_ the 
buyer the amount paid after deduct- 
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Where on default of the buyer the seller in ; takes possession on default of the buyer,®* it being 
said that the court is bound to give effect to the 
covenant at the instance of the seller.®® 

- [§ 1303] (3) Under Statutes Providing for Re- 
turn of Payments Made. 
statutes, within limitations therein preseribed, pro- 
vide that the seller, in case he retakes or brings suit 
to recover possession of the property sold from the 
buyer, must restore to him a designated amount of 
the purchase price.?® 


In some jurisdictions, the 


ing a reasonable compensation for 
the use of the property, not to exceed 
fifty per cent. of the amount so paid, 
anything in the contract to the con- 
trary notwithstanding, and whether 
such condition be expressed or not, 
unless the property has been broken 
or actually damaged in which case 
a reasonable compensation for such 
breakage or damage shall be allowed. 
Rev. St. § 4155-3. Under this stat- 
ute, it has been held that the seller 
cannot (2) retake (Caldwell v. Singer 
Mig. Co.nvi.On, Cini Ch 460) Cp mon 
maintain (Richcreek v. O’Donnell, 26 
Oh. Cir. Ct. 528; Schlitt v. Cleveland 
Store Fixture Co., 22 Oh. Cir. Ct. 168; 
Baum v. Harrison,-9 OhNPNS 257) 
an action for possession of the prop- 
erty conditionally sold against the 
buyer on default of the latter, unless 
he returns or offers to return to the 
buyer the amount already paid, less 
the amount of the loss or damage to 
the property from its use. (4) But it 
has been held that statute applies 
only in cases of retaking without 
process of law, and does not require 
tender as a condition precedent to 
the bringing of an action of replevin 
for goods conditionally sold. Tisch- 
ler v. Seeley, 14 Oh. Cir. Ct. N.S. 236 
[cit Weil v. State, 46 Oh. St. 450, 21 
NE 643 (in which it was held that 
a prosecution for violating the stat- 
ute under a further provision there- 
of making it a misdemeanor to do so 
would only lie where the goods were 
retaken without process of law, and 
that the statute was not violated by 
bringing an action of replevin with- 
out making tender as therein pro- 
vided)]. (5) It has further been held 
that “the thing to be tendered or re- 
funded was not only the actual money 
paid under the contract, but the 
equivalent thereof in the shape of 
other property and notes.’ Baum vy. 
Harrison, supra (“It would be in- 
equitable and unjust to permit the 
seller to retain valuable property and 
notes of. the buyer and at the same 
time recover back the goods and chat- 
tels for which, or in part for which, 
these things other than money were 
given. This would be a case with a 
vengeance of one ‘having his loaf 
and.eating it too’’’). (6) So, it has 
been held that the rights of the pur- 
chaser are not affected by the execu- 
tion of a mortgage on the property at 
the time of the sale to secure in- 
stallments of the purchase price. 
Speyer v. Baker, 59 Oh. St. 11, 51 NE 
442; Richereek v. O’Donnell, supra. 
Contra Goodman vy. Manning, 9 OhS 
SCP W3i3,. be ORNs 947 i) Liaw was 
said that “the statute appears to 
have carefully guarded against that 
result. It preserves in explicit terms, 
to the purchaser at such sale, the 
benefits of its provisions even against 
express stipulation in the contract to 
the contrary, and although the con- 
tract be put in such form that the 
conditional character of the sale is 
not shown. ... The statute would 
fail in its purpose if any instrument 
which the vendor might choose to ex- 
act at the time of the sale could pre- 
clude an inquiry into the real nature 
of the transaction or deprive the pur- 
chaser of the benefit of its provision.” 
Speyer v. Baker, supra. (8) How- 
ever, the mere fact that property was 
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Conflict of laws. A statutory requirement that 
the conditional seller; before retaking the property 
sold or bringing an action to recover it, shall tender 
to the buyer the amount paid less compensation for 
use of the property pertains only to the remedy, and 
does not require such tender in an action brought 
to recover the property in another state, although 
the property was sold in the first-mentioned state.®? 
The remedy to enforce the contract must be pursued 
according to the law of the forum where the suit is 
brought.°§ 


[§ 1304] (4) Under Statutes Providing for Re- 
sale of Property—(a) In General. ~ In a number of 
jurisdictions the right of the buyer in respect of pur- 
chase money paid,.on a retaking of the property by 
the seller for default in performance, is regulated 
by statutes providing for a resale of the property.°® 


[§ 1305] (b) Uniform Conditional Sales Act. 
Under the provisions of the Uniform Conditional 
Sales Act which has been adopted in a number of 
jurisdictions, a conditional seller who has retaken 
the property on default of the buyer is- required in 
all cases to resell the property in the manner pro- 
vided by statute, unless redeemed by the buyer,.in 
accordance with its provisions where the buyer has 
paid fifty per cent. or more of the purchase price,* 
without any demand to do so,? and in all other cases 
he must do so on demand of the buyer.? But where 
the amount unpaid exceeds fifty per cent. of the 
purchase price, a resale is not made mandatory, un- 
less written notice demanding it is given by the buy- 
er,* although the seller may voluntarily resell the 
property for account of the buyer on compliance 
with the requirements of the statute.® On the re- 
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sale in accordance with the provisions of the statute 


the buyer is entitled to any sum remaining after 
satisfaction of the balance due on the contract «and 
payment of the expenses of retaking, keeping, and 
storing the property, and of reselling it.® 

Notice of sale. The seller is required to give the 
buyer not less than ten days’ written notice of the 


sale, either personal or by registered mail, directed ~ 


to the buyer at his last known place of business or 
residence.’ Also, the seller is required by statute to 
post three notices of sale in different public places 
within the filing district where the goods are to be 
sold;® and this requirement is mandatory. 


Requisites of sale. The sale is required to be made 
at public auction in the state where they were at 
the time of the retaking not more than thirty days 
after the retaking.?° 


of the sale,11 unless the thing to be sold is too bulky 
to be brought within the view of bidders, or unless 
an inspection would be useless;1? and the fact that 
no outside bidder was present does not make the 


sale valid where otherwise invalid because the prop-. 


erty was not present at the place of sale.+* 


Damages. By the express provisions of the stat- 
ute, if the buyer is entitled to a resale of the prop- 
erty on a retaking thereof by the seller on his de- 
fault and the resale of the property does not com- 
ply with the requirements of the statute, the buyer 
may recover from the seller his actual damages, if 
any, and in no ease less than one-fourth of the 
amount of the purchase money already paid.14 How- 
ever, the burden of proof is on the buyer to estab- 


The sale being required to be. 
made at public auction, it is very generally held that 
the property must be physically present at the place. 


60ld on installments does not bring 
the sale within the provisions of the 
statute, where there is no evidence 
that the title is to remain in the sell- 
er. Cavanaugh v. Bloom, 10 OhS&CP 
2225'8 ‘OhNP 6. (9) The amount 
which the buyer is entitled to have 
refunded should be awarded him as 
damages when the property is taken 
in replevin at the suit of the seller. 
Speyer v. Baker, supra. (10) The 
statute further provides that it shall 
not apply to machinery equipment 
and supplies for railroads and con- 
tractors, for manufacturing brick, 
cement, and tiling, and for quarrying 
and mining purposes; and it has been 
held that a corporation constructing 
a water belt line for a city is a con- 
tractor within this exception (Arthur 
v. G. W. Parsons Co., 224 Fed. 47, 139 
CCA 511 [construing Ohio law]); 
(11) and that trench excavating ma- 
chines used by such contractor are 
machinery within the exception (Ar- 
thur v. G. W. Parsons Co., supra). 


[c] In Quebec (1) it is provided 
by statute that, subject to limitations 
with respect to things that have de- 
teriorated, a resolutive condition, 
when accomplished, effects of right 
the dissolution of the contract, and 
obliges each party to restore what 
he has received and replaces things 
in the same state as if the contract 
had not. existed. Civ. Code art 1088. 
(2) Under this statute, it is held 
that as a general rule where the con- 
ditional seller of property revendi- 
cates, the restoration of money re- 
ceived as the price of the property 
is a condition precedent. Waterous 
Engine Works Co. v. Hochelaga Bank, 
5 Que. Q. B. 125; Filiatrault v. Gol- 
die, 2 Que. Q. B. 368; Waterous En- 
gine Works Co. v. Cascapedia Pulp, 
ete., Co.,, 13);Que, Super. ;315;;,/'Tufts 


-—— 


v. Giroux, 12 Que. Super. 530; Cousi- 
neau v. Williams Mfg. Co., 11 Que. 
Super. 889. (8) But under further 
statutory provisions relating to de- 
terioration of the property sold, if 
the property through the _ buyer’s 
fault has Ween deteriorated to an 
amount equal or superior to that part 
of the price already paid, no return 
of such part-payment can be demand- 
ed or required before or when the 
revendication of the property_is ju- 
dicially made. Waterous Engine 
Works Co. v. Cascapedia Pulp, etc., 
Co., Supra, 


97. Public Parks Amusement Co. 
v. Embree-McLean Carriage Co., 64 
Ark, 29, 40 SW 582. 


98. Public Parks Amusement Co. 
v. Embree-McLean Carriage Co., su- 
pra. 


99. See infra §§ 1305-1307. 
1. §§ 16-19. 


[a] Object of statute.—The stat- 
ute, it has been said, is not penal in 
its nature, but is designed for the 
buyer’s protection. Fisher v. Stew- 
art Motor Corp., 132 Misc. 225, 228 
NYS -549. 


2. See statutory provisions. 
3. See statutory provisions. 


4. Interstate Ice, etc., ‘Corp. v. U. 
S. Fire Ins. Co., 248 N. Y. 95, 152 NE 
AT6e. Gapitol WOIst ls. WAN Wrhacorpe ve 
Blake, 136 Misc. 651, 241 NYS 476; 
Ellner v. Commercial Credit Corp., 
136 Misc. 398, 240 NYS 832; Bllner 
v. Commercial Credit Corp., 187 Misc. 
251, 242 NYS 720; Central Accept- 
ance Corp. v. Frye, 103 W. Va. 689, 
138 SE 369. 


lee hete PANS 
[a] Buyer having made no de- 
mand for resale, seller had the right 


to conduct a voluntary sale for the 
buyer’s account. Ellner v. Commer- 
cial Credit Corp., 137 Misc. 251, 242 
NYS 720. : 
(2) le eae 
ems os 


[a] ‘Residence” in the statute re- 
quiring the seller, on retaking of the 
goods on default of the buyer, to 
give the buyer ten days’ written no- 
tice of resale “directed to the buyer 
at his last known place of business 
or residence,’’ means an abiding place 
or home or permanent address, where 
the buyer will be most likely to re- 
ceive his mail, and is not equivalent 
to last known post office address, 
hence mailing of notice to last known 
residence of traveling salesman was 
sufficient, although seller had received 
mail from him at a different address 
while on one of his trips. Powell v. 
Credit Acceptance Corp., 131 Misc. 
870, 228 NYS 427. 


8.) $193 

9. Berge v. Yellow Mfg. Accept- 
ance Corp., (S. D.) 282 NW 45. 

10. §§ 19, 20. 

11. Manhattan Taxi Serv. Corp. v. 
Checker Cab Mfg. Corp., 253 
455, 171 NE 705; Strickland v. Hare, 
217 App. Div. 196, 216 NYS 506. 

12. Manhattan Taxi Serv. Corp. v. 
Checker Cab Mfg. Corp., 253 N. Y. 455, 
171 NE 705. 5 

13. Manhattan Taxi Serv. Corp. v. 
Checker | Cab Mfg. Corp; 226 App) 
Div. 624, 2836 NYS 559. 

14. §§ 23, 25. 


[a] Determination of value of 


property taken.—In fixing the actual 
damages of the buyer, where the sell- 


er has repossessed and sold the car’ 


bought without compliance with the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lish the seller’s failure to comply with the statute 
relating to resale.1*> And where the buyer is not 
entitled to a resale because he has paid less than 
fifty per cent of the purchase price and has made 
no demand for a resale, the fact that a voluntary 
resale of the property was not made in accordance 
with the requirements of the statute will not entitle 
the buyer to damages,!® the parties being in precise- 
ly the same position as if no sale had been attempt- 
ed.17 A conditional seller on transfer of purchase- 


money notes becomes a stranger to the transaction 


as regards repossession and resale,+® and the de- 
faulting conditional buyer whose property was re- 
possessed by the assignee without complying with 
the statutory provisions as to resale cannot recover 
damages from the assignor.?® 


Waiver. By the express provisions of the Uniform 
Conditional Sales Act,?° the requirements of that 
act for a resale of the property on a retaking there- 
of on default of the buyer cannot be waived?! either 
in the contract”? or in notes given for the purchase 
price?® or after the buyer is in default.2* The pro- 
vision forbidding the buyer to enter into any contract 
of waiver, it is.said, is a declaration by the legis- 
lature of a public policy and one may not contract 
contrary to such policy.?°> It would seem, however, 
that the provisions of the statute would not apply 
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where, subsequent to default, a new contract is en- 
tered into between the parties based on a new con- 
sideration;?° but the burden is on the seller to show 
by a preponderance of the evidence that a new con- 
tract was made with the buyer taking the case out 
of the operation of the statute.?7 


[§ 1306] (c) Tennessee Statutes. Under the stat- 
utes of Tennessee, where the conditional seller re- 
gains possession of the property sold on default -of 
the buyer, he is required to advertise and sell it in 
the manner therein provided, and pay over to the 
buyer the excess received over the amount due, if 
any; and if he fails to comply with the requirements 
of the statute as to advertisement and resale, the 
buyer has the right to recover the entire amount 
paid on the contract, without abatement or set-off 
for the use of the property,?® unless the sale provided 
for by the statute is waived as therein authorized.?° 
And one to whom the original buyer, with the sell- 
er’s consent, sells the property on an agreement that 
he shall assume the payment of the purchase money, 
is entitled to the benefit of the statute to the same 
extent as the original buyer.?® Nevertheless, the 
possession which will authorize or require a sale 
by the conditional seller under this statute must be 
regained either by process of law (by replevin usu- 
ally), or by agreement of the parties;?! and consent 


requirements of the statute and in 
the absence of other proof of value 
and of evidence that the car had been 
improved after repossession by the 
Seller, the resale price may be treat- 
ed as the value of the car when re- 
taken. Underwood v. Raleigh 
ae” ete.,, Co., 102 W. Va. 305; 135 
» I . 

15. Powell v. Credit Acceptance 
Corp., 121 Mise. 870, 228 NYS 427. 


16. Ellner vy. Commercial Credit 
Corp., 137 Mise. 251, 242 NYS 720; 
Capitol Dist. L. A. W. Corp. v. Blake, 
136 Misc. 651, 241 NYS 476. 


17. Capitol Dist. Li A; W. Corp. 
v. Blake, supra. 


18. Manhattan Taxi Serv. Corp. v. 
Checker Cab Mfg. Corp., 253 N. Y. 
455, 171 NE 705. 


19. Manhattan Taxi Serv. Corp. v. 
Checker Cab Mfg. Corp., supra. To 
same effect Commercial Credit Corp. 
v. Byerly, 131 Misc. 872, 229 NYS 283. 


[a] Such assignee is a legal seller 
within the meaning of the statute and 
on him devolves the statutory duty 
to resell at public auction. Manhat- 
tan Taxi Serv. Corp. v. Checker Cab 
Mfg. Corp., 253 N. Y. 455, 171 NE 705. 


20. § 26. 


21. See Grossman v. Weis, 
Mise. 234, 221 NYS 226. 


22. See O. S. Stapley Co. v. Rogers, 
25 Ariz. 308, 216 P 1072; Commercial 
Credit Corp. v. Byerly, 131 Misc. 872, 
229 NYS 283. 


[a] Analogous decisions under the 
old New York Personal Property Law 
since superseded by the Uniform 
Conditional Sales Act see Adler v. 
Weis, etc., Co., 218 N. Y. 295, 112 NE 
1049; Crowe v. Liquid Carbonic Co., 
208 N. Y. 396, 102 NE 573; McDougall 
v. Shoemaker, 202 App. Div. 273, 195 
NYS 608. 


23. See O. S. Stapley Co. v. Rogers, 
25 Ariz. 308, 318, 216 P 1072." 


‘Tt is apparent that if the buyer 
may, either in the conditional contract 
of sale or in notes given for the pur- 
chase price, bind himself with a stip- 
ulation to forfeit all payments and 
surrender the property in case of de- 
fault, the old evil attempted to be 
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done away with by this legislation 
still exists; O:)S. Stapley Co: \v. 
Rogers, supra. 

24. See Fisher v. Stewart Motor 
Corp:, 132 Misc. 225, 228 NYS 549. 

[a] Analogous decisions under the 
old New York Personal Property Law 
since repealed by the adoption of the 


Uniform Conditional Sales Act see. 


Adler v. Weis, etc., Co., 218 N. Y. 295, 
112 NE 1049; Hillelson v. Old Relia- 
ble Motor Truck Corp., 208 App. Div. 
327, 203 NYS 410 [aff 239 N. Y. 553, 
147 NE 192]; McDougall v. Shoemak- 
er, 202 App. Div. 273, 195 NYS 608. 


[b] In support of the rule it was 
said: ‘The same considerations of 
public policy which required us to 
hold that an express waiver in the 
contract was invalid impel us to the 
conclusion that a mere waiver made 
after default is equally offensive to 
the public policy manifested in the 
statute, and, therefore, not effective 
to take such a case out of the opera- 
tion of the statute.” Adler v. Weis, 
etc., Co., 218 N.Y. 295, 300, 112° NH 
1049. 


25. O. S. Stapley Co. v. Rogers, 25 
Ariz. 308, 216 P 1072. 


26. Fisher v. Stewart Motor Corp., 
132 Misc. 225, 228 NYS 549. 


[a] Analogous decisions under the 
old New York Personal Property Law 
which has been superseded by the 
adoption of the Uniform Conditional 
Sales Act see Hillelson v. Old Relia- 
ble Motor Truck Corp., 208 App. Div. 
327, 203° NYS 410 \faff 239 "No YS 553, 
147 NE 192]; Breakstone v. Buffalo 
Fdy., ete., Co., 167 App. Div. 62, 152 
NYS 394; Seeley v. Prentiss Tool, 
etc., Co., 158 App. Div. 853, 144 NYS 
48 [aff 216 N. Y. 687, 110 NE 1049]. 


27. Fisher v. Stewart Motor Corp., 
132 Misc. 225, 228 NYS 549. 


[a] Evidence held insufficient to 
show new contract—taking case out 
of operation of statute. Fisher v. 
Stewart Motor Corp., 132 Misc. 225, 
228 NYS 549. 


28. Shannon Code § 3666. See J. I. 
Case Threshing Mach. Co. v. Watson, 
122 Tenn. 148, 122 SW 86, 974 (con- 
struing Acts (1889) c¢ 81; Acts (1911) 
C8) 


[a] In other words, “in case the 
original seller or vendor fails to make 
advertisement and sale, the original 
vendee is entitled to treat the contract 
as rescinded, and sue for the purchase 
money he has previously paid.” Ward 
Me ee 139 Tenn. 347, 200 SW 974, 

75. 


{[b] Purposes of statute.—(1) “The 
ACCH se tee was based on the policy 
of protecting persons who buy prop-~> 
erty under conditional sales, such 
persons being usually impecunious. 
It was the intention of the legislature 
to protect these people from oppres- 
sion on the part of vendors.”’ Ward 
v. Sharpe, 139 Tenn. 347, 350, 200 SW 
974. (2) The object and intent of this 
statute are plain. By the words em- 
ployed both seller and purchaser are 
recognized as having interests in the 
property contemplated, and by them 
provision is made for the full pro- 
tection and enforcement of their re- 
spective rights. The seller is inter- 
ested to the extent of his unpaid debt 
against the property, and what is left 
after payment of that debt belongs to 
the purchaser. The seller is not al- 
lowed to regain the property, for 
which he has received a part of the 
price, and, without more, hold it as 
his own, in disregard of the purchas- 
er’s interest, as the defendant in the 
case at bar attempted to do; but, hav- 
ing regained the property, he must 
sell it as provided in the first section 
of the Act, and, after retaining a sum 
sufficient to pay the balance due him 
on the price, and the expenses of the 
sale, pay the surplus, if any, to the 
original purchaser. Cowan v. Singer 
Mfg. Co., 92 Tenn. 376, 21 SW 663. 


[ec] Constitutionality of statute 
has been upheld. Massillon Engine, 
ete., Co. v. Wilkes, (Tenn.) 82 SW 
316. 


29. See infra text and notes 40- 
4, 


30. Tschopick v. Lippincott, (Tenn. 
Ch.) 48 SW 128. 


31. Mitchell v. Automobile Sales 
Co., (Tenn.) 28 SW (2d) 51; Murray 
v. Federal Motor Truck Sales Corp., 
160 Tenn. 140, 22 SW (2d) 227, 23 SW 
(2d) 913; Russell v. Clinton Motor 
Co., 147 Tenn. 57, 254 SW 529; South- 
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carrying with it the right to advertise and resell can 
only be given after the occurrence of the default 
upon which the right to repossession is based.*? 
Consent given in the sales contract itself is ineffee- 
tive.*? If, after default, the seller is in uncontro- 
verted possession, it is both his right?* and duty®® 
to advertise and sell the property; and if the seller 
brings an action of replevin, and his right under his 
replevin to hold the property is not controverted, it 
is his duty to proceed at once to make the sale re- 
quired in like manner as when possession is gained 
by consent.2° But where the right to retain posses- 
sion under the replevin suit is litigated, the pur- 
chaser, so long as he litigates the right to retain 
possession, cannot require that the seller shall pro- 
ceed to sell the property.*” 


Strict compliance with statutory requirements as 
to advertisement and resale is necessary in order to 
exempt the seller reclaiming the property from lia- 
bility to the buyer for the part of the consideration 
theretofore paid,?® and the burden of proof is on 
the seller to show a strict compliance with the re- 
quirements of the statute where the buyer seeks to 
recover the purchase money paid on the ground of 
noncompliance with the statute.®® 

Waiver. Although by the express provisions of 
the statute, the sale therein provided for may be 
waived, there can be no effective waiver until after 
default and a retaking of the property.4° A waiver 


ern Ice, etc., Co. v. Allen, 127% Tenn. 
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in the sales contract of the buyer’s right to sale as 
prescribed by statute is of no effect.*4 Furthermore, 
the advertisement cannot be waived unless the sale 
is also waived.4? Where the buyer concedes the sell- 
er’s right of possession and is granted the use of 
the property for a specified time to enable him-to 
raise money and redeem the property, he waives 
prompt compliance with the statute, and the seller 
is not bound to advertise and sell the property with- 
in the period so granted.*? But irregularity in fail- 


ing to advertise the sale in the county of the buyer’s 


residence as required by statute is not waived by 
his voluntarily surrendering possession of the prop- 
erty and attending the sale without making com- 
plaint.** 

Enforcement in courts of other jurisdictions. The 
right provided for by the statute under consideration 
will, on principles of comity, be enforced by the 
courts of another state,*® or by a federal court sit- 
ting in another state.*® 


[§ 1307] (d) Vermont Statutes. Under the stat- 
utes of Vermont,*? where property conditionally sold 
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is resold by the seller in accordance with its provl-_ 
sions, the buyer is entitled to whatever the property | 


may bring in excess of the debt and of the expenses 
of keeping the property and sale thereof.*® 


[§ 1368] (5) Estoppel To Forfeit Payments. The 


conditional seller may, by his conduct, estop him- 
self to forfeit payments of purchase money.*® Thus 


173, 154 SW 536. 


32. Mitchell v. Automobile Sales 
Co., (Tenn.) 28 SW (2d) 51. 


33. Mitchell v. Automobile Sales 
Co., supra. 


34. Mitchell v. Automobile Sales 
Co., (Tenn.) 28 SW (2d) 51; Russell 
v. Clinton Motor Co., 147 Tenn. 57, 245 
SW 529. 


[a] When consent implied.—lIf, 
after notice that the conditional sell- 
er is claiming default, the purchaser 
fails to reclaim the property, the pur- 
chaser’s consent to repossession au- 
thorizing resale would necessarily be 
inferred. Mitchell v. Automobile 
Sales Co., (Tenn.) 28 SW (2d) 51. 


35. Lieberman v. Puckett, 94 Tenn. 
273, 29 SW 6 


36. Lieberman vy. Puckett, supra. 
37. Lieberman v. Puckett, supra. 


[a] Reason is that, in these cir- 
cumstances, ‘“‘the vendor cannot be 
said to have regained possession in 
the sense contemplated by the act for 
purpose of sale, but he is obligated to 
hold that possession to await. the de- 
termination of the contest over the 
right to possession.’ Lieberman v. 
Puckett, 94 Tenn. 273, 275, 29 SW 6. 

38. Ward v. Sharpe, 139 Tenn. 347, 
200 SW 974; Southern Ice, ete., Co. 
v. Alley, 127 Tenn. 173, 154 Sw 536; 
Whitelaw Furniture Co. v. Boon, 102 
Tenn. 719, 52 SW 155. 


[a] Posting of notice.—Where the 
statute requires the posting of at 


least three notices of the sale ten days. 


before the day thereof, it is not nec- 
essary that such notices so posted 
shall remain posted during the whole 
ten days, and a sale is not invalidated 
because, after posting, a notice has 
been removed or destroyed. Allen v. 
Reed, 147 Tenn. 612, 250 SW 546. 


[b] Contents of notice.—A notice 
of sale which gives the name of the 
seller, the buyer, and which describes 
the property, and the time and place 


where the goods will be sold, and 
states the purpose of the sale, and 
concludes by designating the statute 
under which the sale is to be made, 
is sufficient, although the name of 
the seller did not appear at the close 
of the notice, there being no require- 
ment in the statute to that effect. 
Allen v. Reed, 147 Tenn. 612, 250 SW 
546. 


39. Whitelaw Furniture Co. v. 
Boon, 102 Tenn. 719, 720, 52 SW 155. 


“Whether he has complied with the 
provisions of the statute in making 
this sale is peculiarly within the 
knowledge of the original vendor. He 
knows better than any one when and 
where he posted the notices announc- 
ing the sale, and whether it occurred 
at the time and place designated in 
the notices.” Whitelaw Furniture Co. 
v. Boon, supra. 


40. Miner v. Jackson, etec., Co. [cit 
Russell v. Clinton Motor Co., 147 
Tenn. 57, 60, 245 SW 529]; Russell v. 
Clinton Motor Co., 147 Tenn. 57, 245 
SW 529; Ward v. Sharpe, 139 Tenn. 
347, 200 SW 974; Massillon Engine, 
ete., Co. v. Wilkes, (Tenn.) 82 SW 
316; Tschopick vy. Lippincott, (Tenn. 
Ch.) 48 SW 128. 


“Until such contingency happens, 
there can be no occasion for a waiv- 
er.” Massillon. Engine, etc., Co. v. 
Wilkes, Supra. 


[a] Thus the requirement as to 
sale is not waived by the purchaser 
offering a certain amount to compound 
the balance of the debt, pending re- 
plevin by the seller and ‘before he re- 
gained possession. Tschopick v. Lip- 
pincott, (Tenn. Ch.) 48 SW 128. 


[b] Reclamation held sufficient to 
validate waiver.—Where default had 
been made in payments on an auto- 
mobile sold under a conditional sales 
contract, and it was kept in the sell- 
er‘'s garage, there was a sufficient rec- 
lamation of the automobile by the 
seller to validate a waiver by the 
buyer of the sale required by statute. 


Russell v. Clinton Motor Co., 147 Tenn. 
57, 245 SW 529. 


41. Massillon Engine, etc., Co. v. 
Wilkes, (Tenn.) 82 SW 316. 


42. Ward v. Sharpe, 139 Tenn. 347, 
200 SW 974. 


[a] “The reason why the adver- 
tisement and sale may be together 
waived and not the advertisement 
alone is that: When the sale is waived 
by agreement between the parties this 
necessarily means that the vendor 
takes thé property back on some 
terms agreeable to the vendee; that 
is, there either must be a rescission 
in this form or some kind of accord 
and satisfaction. In case the adver- 
tisement alone is waived, this means 
that the original vendor may put the 
property up at sale, and in case it 
fails to bring the balance due he can 
hold what is left unpaid as a debt 
against the original purchaser, the act 
providing that, should the property at 
the sale fail to realize a sufficient sum 
to satisfy the claim of the seller, the 
balance still remaining due on the 
claim ‘shall be and continue a valid 
and legal indebtedness as against said 
purchaser.’ Permitting the waiver of 
the advertisement and a sale without 
advertisement would destroy the be- 
neficent purpose of the act to protect 


the poor persons who usually buy 
property under these conditional 
sales.” Ward v. Sharpe, 139 Tenn 


347, 352, 200 SW 974. 


43. Milburn Mfg. Co. v. Wayland, 
(Tenn. Ch.) 48 SW 129. 


44. Massillon Engine, etc., Co. v. 
Wilkes, (Tenn.) 82 SW 316. 


45. -White Co. v. Bragg, 
670, 273 SW 7. 


46. Keeler v. 
209: 


47. Gen. L. (1917) tit 14 ¢ 127 §§ 
2833, 2834. 


48. See Roberts v. Hunt, 61 Vt. 612, 
614, 17 A 1006. 


49. Carpenter’ v. Chase, 64 N. H. 


168 Ark. 


Goodman, 296 Fed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the seller, after default in payment by the 
purchaser, while proposing to replevy, intentionally 
leads the latter to believe that he will repay the 
money already paid, and retake the chattel, and ob- 
tains the purchaser’s assent, cannot thereafter stand 
on his original contract, and replevy the chattel with- 


out paying the money.®® 


[§ 1309] 4. Recovery of Property—a. Right To 


438, 14 A 76. See also supra § 1207 
et seq and infra § 1323. 


50. Carpenter v. Chase, supra. 

51. See infra §§ 1310-1329. 

52. U. S.—Segrist v. Crabtree, 131 
Ws Sie ee) Sct 687,, so Le ed: 125 


Latics Né M. 278, 6 P 3021; Manson v. 


Dayton, 153 Fed. 258, 83 CCA 588; 
The Oriole, 18 F, Cas. No. ORS Tk, od 
Sprague 31. 


Ala.—Davis v. Millings, 141 Ala. 
Hae 37 S 737; Jones v. Pullen, 66 Ala. 

Ariz.—Blackford v. Neaves, 23 Ariz. 
501, 205 P 587. 

Ark. 
state Packing Co., 
SW 34; Brigham v. Thrailkill, 166 
Ark. 548, 266 SW 958; King v. Black, 
92 Ark. 598, 124 SW 237; Bell v. Old, 
88 Ark. 99, 113 SW 1023: Butler v. 
Dodson, 78 Ark. 569, 94 SW 703. 


Cal.—Silverstin vy. Kohler, 181 Cal. 


175 Ark. 341, 299 


51, 183 P 451; Adams vy. Anthony, 
178 Cade 58; 172 P 593; McConnell 
Meivead, «oo Cals Ay 9785, 926 3506; 


Rogers Lamb Coe .ve Coast Securities 
€o.; 58 Cal. A. 744,°209 P 246; King 
v. Cline, 49 Cal. A. 696, 194 P 290. 


Conn.—Griffin v. Ferris, 76 Conn. 
221, 56 A 494; Hughes v. Kelly, 40 
Conn. 148. 

Del.—Starr v. Govatos, 33 Del. 66, 
130 A 392; Staunton v. Smith, 65 A 
593; Watertown Steam Engine Co. v. 
Davis, 10 Del. 192. 


Drea ll, Vi. 
App. 109. 

Fla.—Percifield v. State, 93 Fla. 247, 
111 S 519; Jasper Bank v. Tuten, 62 
Fla. 423, 57 S 238. 


Ga.—Wilmerding v. Rhodes-Haver- 
ty Furniture Co., 122 Ga. 312, 50 SE 
100; Harden v. Lang, 110 Ga. 392, 36 
SE 100; Jones v. Williams, 40 Ga. 
A. 819, 151 SE 695; Wilson v. Owen, 
HOM GaranA. 159, 91 SE 233% Scott: v. 
Glover, 7 Ga. A. 182, 66 SE 380. 


Hawaii.—Langley, etce., Co. v. Oka, 
28 Hawaii 519. 


Ill.—Hooven, etc., Co. v. Burdette, 
153 Ill. 672, 39 NE 1107; Toledo Com- 
puting Scale Co. v. Johnson, 194 I1l. 
A. 159; Smeby vy. Grupezynski, 187 
Ill. A. 33 mem; O’Neil v. Rogers, 110 
Ill. A. 622; Walkau v. Manitowoc 
Seating Co., 105 Ill. A. 130; Campion 
vo.iSmith, 46 Ill. A. 501; ‘Fleury ~v. 
Tufts, 25 Ill. A. 101. 


Ind.—Smith v. Barber, 153 Ind. 322, 
53 NE 1014; Hodson v. Warner, 60 
Ind. 214; Robertson’s Music House 
v. Holy, 82 Ind. A. 529, 146 NE 862; 
Swain v. Schild, 66 Ind. A. 156, 117 
NE 933. 

Kan.—Hydrauliec Press Mfg. Co. v. 
Whetstone, 638 Kan. 704, 66 P 989; 
Hall v. Draper, 20 Kan. 1387. 


ban .—Rogers v. Whitehouse, 71 Me. 

Mass.—Vorenberg v. .. American 
House Hotel Co., 246 Mass. 108, 140 
NE 297; Russell v. Martin, 232 Mass. 
379, 122 NE 447; Pels v. Millen, 192 
Mass. 13, 77 NE 1152; Blanchard v. 
Cooke, 147. Mass. 215, 17 NE 313; 
Hill v. Freeman, 3 Cush. 257. 

Mich.—A’Hern v. Lipsett, 154 Mich. 
196,117 NW 577; Baird v. Grand Rap- 
ids School Furniture Co., 98 Mich. 
457, 57 NW 729; Adams v. Wood, 51 
Mich. 411, 16 NW 788. 


DeMitkiewicz, 9 
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tract, 02 


Minn.—Penchoff v. Heller, 176 


Minn. 4938, 223 NW 911. 

Miss.—Bankston v. Hill, 134 Miss. 
ASSs LOSE OL OS9, Kol PANUED ES 8st wer lane 
Smith, 96 Miss. 827, 518-38; Wil- 
liams v. Williams, 238 S 291. 

Mo.—Ridgeway v. Kennedy, 52 Mo. 
24; Fred W. Wolf Co. v. Herrmann 
Sav. Bank, 168 Mo. A. 549, 153 SW 
1094. 

Nebr.—Edward Thompson Co. V. 
Baldwin, 62 Nebr. 530, 87 NW 307. 


Nev.—Studebaker Bros. (Gos - Sic 
Witcher, 44 Nev. 442, 195 P 334. 

N. H.—Proctor v. Tilton, 65 N. H. 
2 ae 638; Clay v. Bohonon, 54 N. 


N. Y.—Palmer v. Kelly, 56 N. Y. 637 
mém [rev 36 N. Y. Super. 571]; Jen- 
kins v. Blackstone Motor Co., 216 App. 
Div. 588, 215 NYS 694; Mendelsohn 
v. Irving, 155 App. Div. 114, 139 NYS 
1065; Roach vi Curtis, 115 App.- Div. 
765, 101 NYS 333 [aff 50 Misc. 122, 
100 NYS 411]; Munsell v. Flood, 45 
N. Y. Super. 460; Plumiera v. Bricka, 
79 Mise. 468, 140 NYS 171; Iserman 
v. Conklin, 21 Mise. 194, 47 NYS 107; 
Campbell Printing Press, etc., Co. v. 
Walker, 1 NYSt 200. 

N. C.—Thomas v. Cooksey, 130 N. 
C. 148, 41 SE 2; Buffkins v. Eason, 
T1ZTINC.1162,. 16) SE) 916. 

N. D.—Hawk v. Konouzki, 10 N. D. 
37, 84 NW 563; Bidgood v. Monarch 
Bs Cos, 9 AN De 62754845 NW soo, SS) 
AmSR 604. 


Oh.—National Cash Register Co. v. 
Cervone, 76 Oh. St. 12, 80 NE 10338. 


Or.—Wickwire v. Hanson, 133 Or. 
85, 288 P 404; Endicott v. Digerness, 
HOS Orywooo nr 200 eR Ps Oto. 7 


Pa.—Seanor v. McLaughlin, 165 Pa. 
150, 30 A 717, 32 LRA 467; Frech v. 
Lewis, 32 Pa. Super. 279 [rev on other 
grounds 218 Pa. 141, 67 A 45, 11 LRA 
NS 948]; Swope v. ‘Crawford, 16 Pa. 
Super. 474, 18 LancLRev 177. 


R. I.—Robert W. Powers, Ine. v. 
Packard, 149 A 611. 


S. C.—Munroe v. Williams, 35 S. C 
572, 15 SE 279; Straub v. Screven, 19 
S. C. 445; McHugh v. Dinkins, 4S. C. 
L. 324. 

Tex.—Henderson v. Mahoney, 31 
Tex. Civ. A. 539, 72 SW 1019; Ben- 
singer Self-Adding Cash Register Co. 
Ve Cain eCAL)) LS use le Os 


Utah.—Lippincott v. Rich, 19 Utah 
140, 56 P 806. 


Vt.—Grow v. Washburn, 95 Vt. 870, 
115 A 226. 


Wash.—Gaffney v. O’Leary, 155 
Wash. 171, 283 P 1091; Liliopoulos 
y. ‘Ayerst, 125 Wash. 134, 215 P 339; 
Sunel v. Riggs, 98 Wash. 314, 160 P 
950. 

W. Va.—Orenstein-Arthur Koppel 
Conve Martine 1 Wi Video oon SOL SE 
1064; McGinnis v. Savage, 29 W. Va. 
362, 1 SE 746. 


Wis.—Wolf Co. v. Kutch, 147 Wis. 
209, 132 NW 981; Hyland v. Bohn 
Mfg. Co., 92 Wis. 157, 65 NW 170; 
Hunter v. Warner, 1 Wis. 141. 


Wyo.—Gregory v. Morris, 1 Wyo. 
213. 


Ont.—Traders Bank v. G & J. 
Brown Mfg. Co., 18 Ont. 430; Mason 
Ve WODNSON ok) WOO. eas 


Sask.—Bell vy. Schultz, 5 Sask. L. 


Recover—(1) In General. 
inafter considered,®! the conditional seller of prop- 
erty is entitled to possession thereof, and has the 
right to retake or recover possession of it on default 
of the buyer in payment of:the purchase price or in 
the performance ot other conditions of the con- 
And, conversely, the seller is not entitled 
to possession ‘before default of the buyer, such de- 
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Within limitations here- 


273. 

[a] Default in payment by part 
of purchasers.—Where several per- 
sons purchased machinery, each giv- 
ing a note for his proportionate share 
of the purchase price, the seller is 
entitled to possession of the property 
on default by some of the purchasers 
in the payment of their notes, al- 
though other purchasers had paid 
their notes. Walker v. Consolidated 
Wagon, ete., Co., 41 Utah 255, 126 
P 308. 

[b] Default in payment of part of 
price in goods.—Where a contract for 
the sale of a cash register authorized 
the buyer to turn in an old register, 
at a specified valuation, and he failed 
to pay that amount or turn in the 
old register, the seller was entitled 
to recover the new register, his rem- 
edy not being limited to the recovery 
of the old register or its value. 
National Cash Register Co. v. Petsas, 
43 Wash. 376, 86 P 662. 


[ec] Default in interest.—Under a 
contract for the sale of bar fixtures, 
the purchase-price, with interest, was 
to be paid in weekly installments, ti- 
tle being reserved in the seller. The 
buyer paid the principal in install- 
ments to the seller’s. agents, but 
failed to pay interest. There was 
nothing to warrant the inference that 
the agents had authority to waive the 
payment of interest or that the seller 
knew that they were attempting to 
do so, and there was no consideration 
for such waiver. It was held that 
the seller was entitled to take pos- 
session of the property for nen-pay- 
ment of the interest. A’Hern v. Lip- 
sett, 154 Mich. 196, 117 NW 577. 


[ad] What is not a default in pay- 
ment.—Failure to pay a note treated 
as cash, and not mentioned in install- 
ment contract as one of the install- 
ments secured thereby, could not con- 
stitute default in the payments, au- 
thorizing repossession of the proper- 
ty in detinue. Burgin v. Stewart, 216 
Ala. 663, 114 S 182. 


[e] If part of property has been. 
sold by buyer in violation of the 
terms of the contract, the original 
seller may retake possession of the 
remainder. Shireman v. Jackson, 14 
Ind. 459. ‘ 


[f] Goods sold for retail purposes. 
—Where a sale was made of a stock 
of goods, and possession given to the 
purchaser, the contract providing that 
he should sell the goods at retail, but 
should not deplete the stock, and that 
the title should remain in the seller 
until payment was made, on a fail- 
ure to make the payments provided 
for the seller can retake possession 
only of so much of the original stock 
as remains undisposed of, the ming- 
ling of.other goods therewith by the 
purchaser to keep up the stock being 
neither wrongful nor fraudulent, un- 
der the contract. Richardson Drug 
Cee Teasdall, 52 Nebr. 698, 72 NW 
1028. 


[¢] What constitutes taking of 
possession.—Where, on the buyer’s 
failure to pay installments due, the 
seller entered the buyer’s premises, 
and marked and labeled the goods as 
his property, this constituted a tak- 
ing of possession, without a removal 
of the goods. Vorenberg v. Ameri- 
can House Hotel Co., 246 Mass. 108, 
140 NE 297; Cottrell v. Carter, 173 
Mass. 155, 53 NE. 375. 
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fault being an indispensable condition of the right 
of the seller to recover the property.°® The rule 
that the conditional seller is entitled to possession 
and may recover the property on default of the 
buyer apphes with equal.force whether the contract 
contains an express agreement to that effect®4 or 
not;°> and although the seller took and held ad- 
ditional security for the unpaid purchase price.*® 
And the right to retake possession is not affected by 
the fact that the contract provides for an alterna- 
tive remedy by resale and application of the pro- 
ceeds toward payment of the balance due.°*’ Nor 
is the seller’s right to retake the property on de- 
fault affected by a statute providing that the pro- 
visions of the statute relating to chattel mortgages 
shall apply when not inconsistent, to conditional 
sales.®° 

Recovery of property exchanged for that original- 
ly sold. Where the contract authorizes the buyer to 
exchange the property sold for other property with 
the seller’s consent, and this is done, the seller 
may bring an action to recover the property taken 
in exchange by the buyer whenever he could have 
brought an action for the original property condi- 
tionally sold.®® 

Breach of condition other than failure to pay em- 
bodied in the contract,°° may entitle the seller to 


53. Ala.—-Burgin v. Stewart, 216 


SALES 


recover. possession of the property.®* 
[§ 1310] (2) Default in Payment of Installment. 


The conditional seller’s right to retake the property 


or to bring an action for its possession accrues’ im- 


mediately on default in payment of any of the in- 


stallments and is not postponed until the entire 
purchase price is due;*? and this is so although there 
is no stipulation in the contract giving the seller the 
option on default in payment of ane of the install- 
ments to declare the whole debt due.®? 


[§ 1311] (8) Under “Insecurity Clause” or Simi- 
lar Provision. Contracts sometimes contain provi- 
sions to the effect that the seller may repossess him- 
self of the property, if, at any time, he should deem 
himself insecure, and such a provision is valid and 
enforceable.** And when a breach of a provision of 
this character occurs, it is immaterial that there has 
been no default in payment.®® Nevertheless, in con- 
struing this provision it is held that the seller can- 
not act in an arbitrary manner, and that before he 
will be entitled to possession of the property sold, 
it is necessary for him to show that the buyer had 
committed or was about to commit some act which 
would tend to impair the security,°® in other words, 
that he has good cause to believe that he is inse- 
cure.°7-88 Where the contract provides that the 
buyer shall keep the property free “of all lens and 


[§§ 1309-1311 © 


Ala. 663, 114 S 182; Wellden v. Witt, 
145 Ala. 605, 40 S 126. 


wes Lambert v. McCloud, 63 Cal. 


Wil.— Knight Light Co. v. Morrison, 
203 Ill. A. 508. 


Kan.—Richardson v. Great Western 
Mfg. Co., 3 Kan. A. 445, 43 P 809. 


Mass.—Blanchard vy. Cooke, 
Mass. 215, 17 NE 313. 


N. Y.—Arter v. Jacobs, 226 App. 
Div. 343, 234 NYS 357. See also 
Shields v. Bush, 76 Hun 226, 27 NYS 
754 (where the purchase price is to 
be paid in property and notes and 
fhe notes are paid, but the vendor 
never calls for the property and it is 
destroyed, the vendor cannot reclaim 
the goods sold on the theory that the 
notes were unpaid to the value of the 
property, The right cannot be exer- 
cised because of a mere apprehension 
as to the safety of the property). 


Wash.—Collins v. Warner, 141 
Wash. 162, 251 P 288; Seattle Auto. 
8 v. Bssex, 138 Wash. 409, 244 P 
70 

And see supra § 1199. 


fa] Rule applied.—Where, on the 
sale of a mule, the seller drew up a 
note for the purchase price and omit- 
ted any provision for interest, while 
this might have been ground for cor- 
recting the contract in a court of eq- 
uity if there had been an agreement 
hetween the parties for interest, the 
seller could not maintain detinue for 
the mule until the note matured, and 
there was default in the payment of 
the purchase money. Wellden  vyv. 
Witt, 145 Ala. 605, 40 S 126. 


54. Langley, etc., Co. v. Oka, 28 
Hawaii 519; Pfeiffer v. Norman, 22 
N. D, 168, 1833 NW 97; Truitt v. Pat- 
ten, (Utah) 287 P 175; Freed Furni- 
ture, etc., Co. v. Sorensen, 28 Utah 
419, 79 P 564, 107 AmSR 731; Rus- 
sell v. Harkness, 4 Utah 197, TP 865. 


55. Ariz.—Blackford v. Neaves, 23 
Ariz. 501, 205 P 587. 


Cal.—Liver v. Mills, 155 Cal. 459, 
101 P 299; Los Angeles Furniture 
COouw. Hansen, 46 (Cal) A. 5, 188) P2292" 
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Ga.—Enterprise Distributing Corp. 
v. Zalkin, 154 Ga. 97, 113 SE 409. 


Mich.—Ryan v. Wayson, 108 Mich. 


519, 66 NW 370; Wiggins v. Snow, 
89 Mich. 476, 50 NW 991. 
Nebr.—Richardson Drug Co. v. 


Teasdall, 52 Nebr. 698, 72 eNW 1028. 


N. H.—Mercier v. Nashua Buick 
Co., 146 A 165. 


Utah.—Lippincott v. Rich, 19 Utah 
140, 56 P 806. 

[a] The reason is (1) that “inas- 
much as the sellers never parted with 
the title, such title carried with it 
the right of possession in the event 
of default by the buyers. The pur- 
chasers had no right of possession 
except that given them by the con- 
tract, which must be construed as au- 
thorizing them to retain possession 
only so long as they should comply 
with the conditions required to be 
performed by them.” Liver v. Mills, 
Lob Cale 7459) A101 “P2299. spe “Such 
contracts clearly imply that the right 
of possession in the buyer is depend- 
ent upon his making payments as pro- 
vided, and that, in the event of de- 
fault and demand, the seller is enti- 
tled to recover possession of his prop- 
erty.” Wiggins v. Snow, 89 Mich. 
476, 50 NW 991. 

56. Atkinson v. Japink, 186 Mich. 
335, 152 NW 1079. 

57. McConnell v. Redd, 86 Cal. A. 
785, 261 P 506. 

58. Penchoff v. Heller, 176 Minn. 
493, 223 NW 911 (the statute does 
not make conditional sales of chattel 
mortgages nor give right of retention 
after forfeiture). 

59. McGinnis v. Savage, 29 W. Va. 
362, 1 SE 746. 


60. See supra § 1173. 


61. See Seattle Auto. Co. v. Hssex, 
138 Wash, 409, 244 P 705. 

[a] What not such breach.—Where 
the contract provided that if the buy- 
er should sell or attempt to sell the 
property before completion of pay- 
ments the seller could declare con- 
tract forfeit, dealing for its exchange 
and delivering its mere naked posses- 
sion to the buyer’s agent, charged 


with duty to pay the seller money 
supplied by the buyer as balance due 
thereon, was not such a breach of the 
contract as entitled the seller to im- 
mediate possession. Seattle Auto. Co. 
v. Essex, 138 Wash. 409, 244 P 705. 


62. Berger v. Miller, 86 Ark. 58, 
109 SW 1015; Paxson v. Butterick 
Pub. Co., 136 Ga. 744, 71 SE 1105; 
Harden v. Lang, 110 Ga. 392, 36 SH 
100; Wilson v. Owen, 19 Ga. A. 159, 
91 SE 233; Spiers v. Hubbard, 12 Ga. 
A. 676, 78 SE 136; Scott v. Glover, 7 
Ga. A. 182, 66 SE 380; Robinson v. 
Berry, 93 Me. 320, 45 A 34. 


68. Spiers v. Hubbard, 12 Ga. A. 
676, 678, 78 SE 136. 


“Neither the presence in the con- 
tract of such a stipulation, nor the 
failure to incorporate it therein, af- 
fects the legal right of the vendor to 


rescind the contract of sale for non-. 


payment of a portion of the purchase- 
price and to recover the property or 
its value, accounting to the purchaser 
for the portion of the purchase-money 
which has been paid.” Spiers v. Hub- 
bard, supra. 

64. Brigham v. 


Thrailkill, 166 Ark. 
548, 266 SW 958; 


Andrew v. DeLorm, 


102 Cal. A. 623, 288 P 393; Bice v. 
Harold L. Arnold, Inc., 75 Cal. A. 629, 
243 P 468; Swain v. Schild, 66 Ind. 


Afil56,) TL7e NEY 93:35 
pink, 186 Mich. 335, 
And see supra § 1173. 


65. Andrews v. DeLorm, 102 Cal. 
A.623, 2:83). P 393. 


66. Richardson v. Great Western 
Motors Co., 109 Wash. 324, 187 P 333. 
See also Chattel Mortgages § 254. 


' 67-68. Hines v. Pacific Car Co., 110 
Wash. 75, 188 P 29. 


[a] Facts held sufficient to justify 
retaking.—(1) Under a contract of 
conditional sale of a piano, providing 
that, if the buyer should sell or re- 
move the instrument from his resi- 
dence or attempt to sell or dispose of 
it, or to remove it, without the consent 
of the seller, or if the seller should 
feel insecure or unsafe, he should 
have the right, without notice or de- 
mand, to take possession, and also re- 


Atkinson v. Ja- 
152 NW. 1079. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1311-1313] 


incumbrances” the attachment of the property by 
ereditors of the buyer will authorize the seller to 
Where the contract provides 
that possession is to be held by the buyer, “subject 
to the seller’s order,” and that the seller shall be 
entitled to one half the earnings of the property un- 
til it is fully paid for, the seller may resume pos- 
session of it if for any reason the buyer’s conduct 


retake possession. EY 


is unsatisfactory.7° 


[§ 1312] (4) Effect of Default in Performance 
If the seller is himself in default in per- 
formance of the contract, he-is not entitled to retake 
or to recover by action the property sold or its val- 


by Seller. 


quiring. the buyer to insure the in- 
strument against loss by fire, where 
the buyer, in moving to another part 
of the city where he was then living, 
left the piano with a neighbor under 
some sort of an arrangement by which 
the neighbor expected to trade for it, 
and the seller by accident found the 
piano in the neighbor’s possession and 
feared that the insurance, by reason 
of the arrangément with the neighbor, 
had become voidable, it was justified 
in retaking possession. Swain  v. 
sehild, 66) Ind. Az 156, 117.-NH) 933: 
(2) Where a note for the purchase 
price of a sawmill retained title in the 
seller with right to retake it, with 
reasonable rental, if he deemed it in 
unsafety, and the purchaser leased it 
to another who claimed title by pur- 
chase and refused to pay the notes 
upon demand by the seller, and there 
was evidence to show that the ‘mill 
had been damaged by improper use, 
the seller was entitled to exercise his 
rights as provided in the notes. Brig- 
ham v. Thrailkill, 166 Ark. 548, 266 
Sw 958. 

{[b] Facts held insufficient to jus- 
tify retaking.—(1) Conditional seller 
of automobile was not justified in re- 
taking possession of automobile, un- 
der. insecurity clause, by reason of 
storage charges accumulating against 
automobile, or garage owner’s desire 
that automobile be taken away, since 
such storage charges, being subordi- 
nate to seller’s rights, were not im- 
pairment of security entitling seller 
to retake possession. Richardson v. 
Great Western Motors Co., 109 Wash. 
324, 187 PP 333. (2) A note: for the 
purchase price of an engine providing 
that the payee could retake the prop- 
erty if he deemed it in any way un- 
safe would not authorize the seller to 
retake the property solely because it 
was not as provided by contract of 
sale. Powell Mfg. Co. v. Lindley, 
(Tex. Civ. A.) 296 SW 653. 


69. Starr v. Govatos, 33 Del. 66, 
130 A 392. 
70. Hydraulic Press Mfg. Co. v. 


Whetstone, 63 Kan. 704, 66 P 989 (the 
provision that the company should 
receive one half of the earnings of the 
property does not negative the specific 
agreement of the parties that while 
the title remained in the seller pos- 
session should be held by the buyer 
subject to his order), 


71. Parker v. Funk, 185 Cal. 347, 
197 P 83; Heine Piano Co. v. Crepin, 
142 Cal. 609, 76 P 493; HE. A. North 
Gon we Dillott.—11 Pay oSuper. = 2:67: 
Houghton v. DuBell, 15 Pa. Dist. 833, 
83 Pa. Co. 267; Sitton v. Keith, 120 
Wash. 687, 207 P 1049; Gennelle v. 
Boulais, 48 Wash. 310, 93 P 421. 


fa] Rule applied.—(1) Under a 
contract for the sale and delivery of 
a definite number of books of a cer- 
tain description on a date fixed, pay- 
ments to be made by the purchaser in 
monthly installments, reserving the 
right of property in books delivered 
to the seller until payment in full of 
the contract price, the latter cannot, 
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ue by reason of the buyer’s failure to pay an in- 
stallment of the purchase price when due under the 
provisions of the contract;7! at least unless he of- 
fers to do equity by the return of the amount already 
paid by the purchaser.?? 

[§ 1313] b. Procedure for Recovery—(1) Retak- 
ing without Recourse to Courts. 
seller’s right to possession of the goods sold on de- 


The conditional 


fault of the buyer may be exercised without recourse 


after failing to deliver all books called 
for by the contract, maintain replevin 
for books actually delivered upon the 
refusal of the purchaser to continue 
monthly payments. Houghton v. Du- 
Bell; 15 Pa: Dist. 883; 88 Pa. Co. 267. 
(2) Where the seller had not delivered 
the piano purchased but another and 
cheaper piano to be used by the buy- 
er until the kind purchased could be 
furnished, a refusal of the buyer to 
pay an instalment after payment of 
an amount greatly in excess of the 
value of the instrument actually fur- 
nished does not give the seller the 
right to retake such instrument. 
Heine Piano Co. v. Crepin, 142 Cal. 
609, 76 P 498. (8) Where a balance 
of $10 remains unpaid on the purchase 
price of a piano, the seller is not en- 
titled to recover the piano in an ac- 
tion of replevin under the terms of 
the lease, where there was a contem- 
poraneous agreement whereby such 
balance should not be paid until the 
plaintiff should be given a piano stool, 
which she did not receive. F. A. 
North Co. v. Tillott, 71 Pa. Super. 
267. (4) The seller may not recover 
the property for default of the buyer 
in making a payment caused directly 
and primarily by default of the seller 
in refusing to give a title free of lien, 
the purchaser having at all times been 
ready and willing to pay on the giv- 
ing of a good title. Gennelle v. Boul- 
ais, 48 Wash. 310, 93 P 421. 

72. American Law Book Co. v. 
Hurst, 168 Ark. 28, 268 SW 605. 

73. Ala.—John Deere Plow Co. v. 
City Hardware Co., 175 Ala. 512, 57 S 
821 (recognizing rule). 

Ariz.—Blackford v. Neaves, 28 Ariz. 
DOK, EZ 0b OSic 

Cal.—Silverstin v. Kohler, 
iy) even shisha eee dagu L 

Ind.—Shireman vy. Jackson, 14 Ind. 
459. 

La.—Van Wren v. Flynn, 34 La. 
Ann. 1158 (recognizing rule). 

Miss.—Bankston vy. Hill, 134 Miss. 
288, 98 S 689, 37 ALR 88. 

N. H.—Proctor v. Tilton, 
Oy EAL Case 

N. Y.—Mendelson v. Irving, 155 
App. Div. 114, 139 NYS 1065; Gross- 
man v. Weiss, 129 Misc. 234, 221 NYS 
266. 

‘Pa.—Abel v. M. H. Pickering Co., 
58 Pa. Super. 439. 


181 Cal. 


65 N. H. 


S. C.—Straub v. Screven, 19 S. C. 
445. 
Wash.—Gaffney v. O’Leary, 155 


Wash. 171, 283 P 1091; Sunel v. Riggs, 
93 Wash. 314,160 P 950. 


Ont.—Traders Bank v. G & J. 
Brown Mfg. Co., 18 Ont. 430. 


“Tf a party can peaceably obtain, 
by his own act, the same redress 
which a Court would afford him, he 
may do _ so. 3 Blackstone Comm. 
(Shars ed) p 4 note.” Shireman v. 
Jackson, 14 Ind. 459, 460. 

[a] Entry of seller’s house.—(1) 
Right to retake the property does not 


to the courts by retaking possession provided this ean 
be done peaceably ;** and this is especially true where 
the contract expressly so provides.74 
not deprived of this right merely because he attempts 


The seller is 


confer the right to enter the buyer’s 
house in his absence, without his con- 


sent, and without notice and take 
away the property. Van Wren v. 
Flynn, 34 La. Ann. 1158. (2) But 


where the contract provided that the 
seller might enter into any premises 
where the property might be and take 
it away, the fact that he obtained en- 
trance by falsely representing his 
purpose does not make him a tres- 
passer or the taking unlawful. North 
v. Williams, 120 Pa. 109, 13 A 723, 6 
AmSR 695. 

{b] Limiting right to retake by 
contract.—A conditional contract for 
the sale of farming implements pro- 
vided that the ‘terms of payment 
named therein, which “held good until 
October 1, 1910,” were not to be con- 
sidered a precedent for the future. 
Another clause declared that it was 
agreed that the title and right to ex- 
clusive possession, on demand, either 
oral or written, to all goods which 
might be shipped, should remain in, 
and their proceeds in case of sale 
should be the property of, the seller, 
until full payment by the buyer; but 
nothing in the clause would release 
the buyer from making payment as 
agreed. It was held that the seller’s 
right to resume possession was limit- 
ed by the provision extending credit 
to October 1, 1910, and that the sellér 
could not enforce its right to retake 
the property prior to that date. John 
Deere Plow Co. v. City Hardware Co., 
175 Ala. 512, 577S, 822. 

74. Conn.—Griffin v. 16 
Conn. 221, 56 A 494. 


Del.—Watertown Steam Engine Co. 
v. Davis, 10 Del. 192. 


Fla.—Percifield ve State, 
2475 110 'S' 519: 

Ga.—Wilmerding v. Rhédes-Haver- 
ty Furniture Co., 122 Ga. 312, 50 SE 
100; Mathewson y. Brigman Motors 
Co., 23 Ga. A, 304, 98 SE 98. 


Nebr.—Driver v. State, 116 
666, 218 NW 588, 

Or.—Wickwire v. Hanson, 288 P 
404; Lynch v. Sable-Oberteuffer-Pe- 
terson, 122 Or. 597, 260 P 222, 55 ALR 
180; Standring v. Gordon, 118 Or. 339,, 
246 P 361. 


Tex.—Henderson v. Mahoney, 
Tex. Civ. A. (539) 72.8 WwW. LoL. 


[a] Accessories attached to car.— 
Under a contract, providing that on 
default in payment or breach of agree- 
ment seller could repossess automo- 
bile or any property found in or at- 
tached to said property and retain 
same, accessories attached to car by 
buyers were forfeited with car on de- 
fault in payment. Lynch v. Sable- 
Oberteuffer-Peterson, 122 Or. 597, 260 
P 222, 55 ALR 180. 

[b] Duty of buyer to return goods. 
—A stipulation in a contract to the 
effect that, if default shall be made 
in any of the payments therein men- 
tioned, the buyer agrees to return the 
property, and that the seller or its 
agent may resume actual possession 
of the same, places upon the buyer the 


Ferris, 


93 Fla. 


Nebr. 
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to exercise it by void writ of replevin,’® or seizure.7® 
Where, however, the taking is resisted, the seller 
may not use force, but must resort to appropriate 
Nor is he entitled to regain 
But while the seller is only 
justified in taking possession of the property with- 
out process of law where such possession can be 


proceedings at law.*7 
possession by fraud.*® 


secured peaceably, the retaking of 


force does not constitute a conversion, and he will 
only be liable for the assault committed in taking 


the property forceably.’? 
[§ 13814] (2) Actions 


sold on default of the buyer.®+ 
Injunction against action.*2 


ment is shown, the court may on 


brought for that purpose enjoin an action for replev- 


in based on default in payment, 
transaction a sale with legal title 


duty of delivering the property to the 
seller, when demanded, after a breach 
of the contract by the former. Fin- 
Jay v. Ludden, etc., Southern Music 
House, 105 Ga, 264, 31 SE 180. 


75. Mendelson v. Irving, 155 App. 
Div. 114, 139 NYS 1065 (“If one has 
the right to take possession of per- 
sonal property without legal process, 
it is difficult to imagine upon what 
theory he could be deprived of that 
right, if he attempted to exercise it, 
by legal process which subsequently 
turned out to be void. In either case 
plaintiffs’ position would be precisely 
the same’’). 

76. Grossman vy. Weiss, 129 Misc. 
234, 221 NYS 266. 


[a] Reason for rule.—Where a 
sheriff retakes property under a void 
writ of seizure on the buyer’s default, 
he acts as the seller’s agent and the 
property may be deemed peaceably re- 
taken. “If plaintiff had a right to re- 
take the property peacefully, without 
any process whatever, the sheriff, act- 
ing under the void writ of seizure, 
could certainly be deemed to have 
functioned as the agent of the plain- 
tiff in such peaceful retaking.” 
Grossman v. Weiss, 129 Misc. 234, 221 
NYS 266, 268. 


77. McCarty-Greene Motor Co. v. 
House, 216 Ala. 666, 114 S 60; Abel v. 
M. H. Pickering Co., 58 Pa. Super. 
439. 

78. McCarty-Greene Motor Co, v. 
House, 216 Ala. 666, 114 S 60. 


79. Silverstin v. Kohler, 181 Cal. 
Sie loose Sol, 


80. Generally sce Replevin 54 C. J. 
p 404. 
81. U. S.—Sugar Beets Product Co. 


vy. Lyons Beet Sugar Refining Co., 161 
Fed, 215. 


Ark.—Laird v. Byre, 177 Ark. da 
SUSwe (Cd) biLs Coblentz. v1. 

Powell Co., 148 Ark. 151, 229 Sw iB: 
Bowser Furniture Co. v. Johnson, 117 
Ark. 496, 175 SW 516; Hollenberg 
Music Co. v. Barron, 100 Ark. 4038, 140 
SW 582, 36 LRANS 594, AnnCas1913 Cc 
659; McRea v. Merrifield, 48 Ark. 160, 
2 SW 780 

Cal. Lambert v. McCloud, 63 Cal. 
162. 


Del.—Lingo v. Abbott, 26 Del. 413, 
84 A 950. 

D. C.—Wall v. De Mitkiewicz, 9 
App. 109. 


Available—(a) Replevin. 
Replevin®® is a proper remedy available to the con- 
ditional seller to recover possession of the property 


It has been held that 
where a continuous waiver by the seller of a regular 
compliance with the terms of the contract as to pay- 
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the’ property by 


[§§ 13813-1316 


security for the price.** 

[§ 1315] (b) Detinue. 
remedy for repossession by the seller where the buy- 
er defaults in payment,®® and on default in payment 
of an installment, the seller may at once bring his 
action without waiting until the expiration of the 
time for the payment of the whole amount.’® And 
it has been held that within the rule that if a person 
wrongfully or to elude suit parts with the actual 
possession of property previous to demand or suit 


Detinue®’* is a proper 


brought, having had actual possession, detinue may 


be maintained against: him for the property,®* a 
person who purchases property under a conditional 
salés contract which binds him to retain possession 


subject to the seller’s written consent, who without 


a bill in equity 


and declare the 
in the seller as 


Fla.—Commercial Finance Co. v. 
Brooksville Hotel Co., 98 Fla. 410, 123 
S 814; Aarons v. Dougherty, 79 Fla. 
‘812, 84.S 918; Evans v. Kloeppel, 72 
Fla. 267, 73 S 180; Mizell Live Stock 
Co. v. J. J. McCaskill Co., 59 Fla. 322, 
Dil “Sb 47 -Seotch Mrs: Co.-v. Carr, 53 
Fla. 480, 43 S 427; Campbell Printing 
Press, etc., Co. v. Walker, 22 Fla. 412, 
1S 59. 


Illi—Edward Thompson Co. v. Col- 
lins, 151 Ill. A. 545; Branstetter Mo- 
tor Co. v. Silverberg, 140 Ill. A. 451; 
Campion v. Smith, 46 Ill. A. 501. 


Ind.—Hodson v. Warner, 60 Ind. 
214; Robertson’s Music House v. Holy, 
82 ind. A. 529, 146 NE 862; Orner v. 
Sattley Mfg. Co., 18 Ind. A. 122, 47 
NE 644. 


Kan.—Hydraulie Press Mfg. Co. v. 
Whetstone, 63 Kan. 704, 66 P 989; 
Hall v. Draper, 20 Kan. 137. 


Ky.—Bailey v. Napier, 117 SW 948. 


Mass.—Hoe v. Rex Mfg. Co., 205 
Mass. 214, 91 NE 154; Frisch -v. 
Wells, 200 Mass. 429, 86 NE 775, 
23 LRANS 144; Pels v. Millen, 192 
Masse vlls, 077 INE 52) Cottrell, -v. 
Carterii173" Mass 155,58 Ni 375: 

Mich.—Ryan v. Wayson, 108 Mich. 
519, 66 NW: 370; Baird v. Grand 
Rapids School Furniture Co., 98 Mich. 


457, 57 NW. 729; Wiggins v. Snow, 
89 Mich. 476, 50 NW 991; Tufts 
v. D’Arcambal, 85 Mich. 185, 48 NW 
497, 24 AmSR 79, 12 LRA 446; Adams 


v. Wood, 51 Mich. 411, 16 NW 788. 


Miss.—Kerl v. Smith, 96 Miss. 827, 
51 S 8; Williams v. Williams, 23 
S 291. 

Mo.—Coleman v. Reynolds, 207 Mo. 
463, 105 Sw 1070. 


Nebr.—Edward Thompson Co. v. 
Baldwin, 62 Nebr. 530, 87 NW _ 307; 
Richardson Drug Co. v. Teasdall, 52 
Nebr. 698, 72 NW 1028. “ 


Nev.—Studebaker Bros. (Co. v. 
Witcher, 44 Nev. 442, 195 P 334. 


N. Y.—Roach v. Curtis, 191 N. Y. 
387, 84 NE 283; Grossman v. Weiss, 
129 Nae 234, 521 NYS 266. 


N. —-Buffkins v. Hason, 
(e ay "16 SE 916. 


N. D.—Pfeiffer v. Norman, 22 N. 
Di P68) Les INIWa Onna eetawwiken sy) 
Konouzki, 10 N. D. 37, 84 NW 563; 
Bidgood v. Monarch Hl. Co., 9 N. 
D. 627, 84 NW 561, 81 AmSR 604. 


Or.—McCargar v. Wiley, 112 Or. 
215, 229 P 665. 


112 N. 


such consent makes a gift of the property to his wife 
and attempts to transfer” possession to her, is sub- 
ject to a suit in detinue therefor, such attempted 
transfer of\ possession being wrongful whether the 
buyer has specifie intent to elude the enforcement 
of the seller’s right or not.®§ 


[§ 1316] (c) Bail Trover. 


Where by statute 


Pa.-—Ridgway Dynamo, etc., Co. yv.. 


Werder, 287 Pa.” 358, 185° =A 216. 
Hill v. Marriner, 86 Pa. Super. 545. 


R. I.—Robert W. Powers, Inc. v. 
Packard, 149 A 611. 


Tenn.—McDonald Auto. Co. 
Bicknell, 129 Tenn. 493, 167 SW 108, 
AnnCasl916A 265. 


Wash.—Carabin wv. 
Witsheo2, laps Sit. 


Wis.—Wolf Co. v. Kutch, 147 Wis. 
209, 1832 NW 981; Mississippi Riv- 
er Logging Co. v. Miller, 109 Wis. 
77,, 8& NW_ 193; Hyland feSBbonm 
Mfg. Co., 92> Wis: -157, (65) INiWeeinos 


Wilhelm, 87 


Wyo.—Gregory v. Morris, 1 Wyo. 


213. 


Ont.—Mason v. Johnson, 27 U. C. 
Carb 208: 


fa] Time of commencing action. 
—(1) Where the seller of a team 
demanded payment of the balance of 
the purchase price, and, on default 
in payment, demanded possession of 
the team, he was not required to 
wait more than three weeks before 
asserting his absolute right of for- 
feiture by commencement of the ac- 
tion for repossession, with replevin 
of the team, although prior to the 
commencement of the action he had 
been indulgent with the buyer as 
to several of the payments made 
after falling due. Carabin v. Wil- 
helm, 87 Wash, 52; 9151 2P Si) W@) 
And, on the other hand, one who 
sells a mare, title to remain in the 
seller until the purchase-money note 
is paid, does not lose right to re- 
cover her because not bringing re- 
plevin until after the second term 
of court after the failure to pay, 
he not having been able to locate 
her sooner, although using diligence 
to do so, and having issued his writ 
as soon as practicable after locat- 
ing her. Lingo v. Abbott, 26 Del. 
413, 84 A 950. 


82. Generally see Injunctions § 70 
et seq. 
83. Meagher v. Hollenberg, 9 Lea 


(Tenn.) 392. 
84, Generally 18 C. J. p 987. 


85. Cable Piano Co. v. Estes, 206 
Ala. 95, 89 S 872; McGinnis v. Sav- 
age, 29 W. Va. 362, 1 SE 746 


86. McGinnis v. Savage, supra. 
87. See Detinue § 25. 


88. Alabama Cable Co. v. Grif- 
fitts, 160 Ala. 315, 49 S 577, 135 Am 
SR 100. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Ph 


§§ 1316-1318] 


“hail trover”® has been substituted for the common- 
law actions of replevin, detinue and trover, and in 
which a recovery may be had either of the possession 
of the property or of damages for its conversion, 
on default of the buyer, a conditional seller may 
avail himself of this statutory remedy to recover 
possession of the goods.°® Where the seller reserves 
title in himself and also takes a mortgage on other 
property of the buyer, the seller may, when the price 
has not been paid, bring bail trover-for the property 
to which he has reserved title and foreclose the 
mortgage.®+ Recovery in this form of action may 
be had as soon as any of the installments become 
due and remain unpaid.°? 


[§ 1317] c. Conditions Precedent®*—(1) In Gen- 
eral. On default of the buyer, there having been 
no election to treat the sale as absolute, the seller is 
not bound to show a rescission to authorize a re- 
taking of the property as his title has never been 
divested.°* If the contract provides that on default 
the seller may declare the contract void and take 
possession, a declaration putting an end to the con- 
tract is a condition precedent to a recovery of the 
property;°° and where the contract authorizes the 
seller to declare the purchase-money note due and 
retake the property if it considers it insecure, he 
must declare the note due and notify the buyer there- 
of before retaking the property.°® Where goods are 
sold to be paid for in work, a stipulation that the 
seller may retake the goods on payment for the work 
renders such payment a condition precedent to a 
recovery of the goods.°7 Where delivery is in install- 
ments the seller may recover for the conversion of 
the property delivered without tendering delivery of 
the remaining installments. Failure to pay some 
installments or acceptance of less payments under a 
conditional sales contract does not require as a con- 
dition precedent to a suit by the seller, the notice pre- 


89. Bail trover in Georgia see 6. 
Trover and Conversion. 


Ga. 309, 82 SE 888; 


Mach. Co., 142 Ga. 308, 82 SE 887;|1100. 
Starnes v. Roberts, 128 Ga. 718, 58 
SE 348; Jowers v. Blandy, 58 Ga. 32 A 227 


3879; Georgia Supply Co. v. Coffee, 
8 Ga. A. 502, 69 SE 1083. 54 Ill. 370: 


91. Boseman y. Carter, 18° Ga. A. | 692, 


SALES ; 


See Replevin § 69. 


7. Ark.—Jones v. Bank of Com-]| Or. 215, 229 P 665. 
90. Purdy v. Dunn Mach. Co., 142 | merce, 131 Ark. 362, 199,/SW 103. See [b] 


Del.—Truax v. Parvis, 12 Del. 330, 


Ill.—Hamilton y. Singer Mfg. Co., 
Bent v. Jones, 172 Ill. A. 
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scribed by a statute providing that where parties, 
in the course of the execution of a contract, depart 
from its terms and pay or receive money under such 
departure, before either can recover for failure to 
pursue the letter of the agreement, a reasonable no- 
tice must be given the other of the intention to rely 
on the exact terms of the agreement.°® 


[§ 1318] (2) Demand for, and Refusal of, Pos- 
session—(a) Necessity!—aa. In General. The ne- 
cessity for a demand of possession of the property 
and a refusal thereof may depend on the nature of 
the proceeding pursued by the seller.” 


Retaking without process of law. The seller must 
make demand for return of the property before re- 
taking it without process of law where the contract 
requires such demand.? 


Replevin. While there are some decisions which 
hold that where the contract provides that on de- 
fault in payment the seller may take immediate pos- 
session, no demand for the return of the property 
sold conditionally is necessary before bringing an 
action of replevin against the buyer for the prop- 
erty,* the weight of authority, subject to exceptions 
and limitations hereinafter considered,® holds in ac- 
cordance with the rule governing actions of replevin 
generally® that inasmuch as the conditional buy- 
er obtained possession of the property lawfully, 
an action of replevin against him will not lie, un- 
less a demand has been, made for a return of the 
property,’ especially where the property has been 
allowed to remain in the hands of the buyer for a 
considerable time after default. in payment;® and 
this is so although the contract provides that the 
seller may at his option take away the property on 
default in payment according to the terms of the 
contract,® or that on default the buyer should sur- 
render the property without process of law.t° Re- 


fusal to return the property on a proper demand 
unlawful. McCargar v. Wiley, 112 


In New Hampshire (1) when 


Purdy v. Dunn] Nattin v. Riley, 54 Ark. 30, 14 SW] personal chattels are sold to remain 


the seller’s until paid for, and time 
is given for payment, which is ex- 
tended on the understanding that the 
buyer may acquire a full title by sub- 
sequently completing payment, the 
buyer’s possession of the property is 


578, 90 SE 101. 

92. Harden v. Lang, 110 Ga. 392, 
86 SE 100; Spiers v. Hubbard, 12 
Ga. A. 676, TiS ees Hie SOO ten DS COLES Vis 
‘Glover, 7 Ga. A. 182, 183, 66 SE 380. 

93. Giving opportunity to redeem 
see infra § 1386. 

94. Hoe v. Rex Mfg. Co., 205 Mass. 
214, 91 NE 154. 

95. Giddey v. Altman, 27 Mich. 206. 

96. Colwill v. Waddell, 7 Terr. L. 
139. 

97. Walker v. McNaughton, 16 Vt. 
388. 

98. Putnam vy. MacLeod, 23 R. I. 
373, 50 A 646. 

99. Young v. Durham, 15 Ga. A. 
678, 84 SE 165. 

1. In actions against third persons 
see infra §§ 1365-1367. 

2. See infra this section. 

3. Young v. Corbitt Motor Truck 
Goss) SHeOir5 1d, 146° SHy 534" 

4. Wooley y. Williams, 105 Conn. 
671, 186 A 583; Hughes v. Kelly, 40 
Conn. 148; Evans y. Kloeppel, 72 Fla. 
267, 73 S 180. 

5. See infra §§ 1318%, 1319. 


Ind.—Ries Furniture Co. v. Schaus, 
82 Ind A. 533, 145 NE 583. 

Md.—Burrier v. Cunningham Piano 
Co., 1385 Md. 135, 108 A 492. 


Mich.—New Home Sewing Mach. 
Co. v. Bothane, 70 Mich. 443, 38 NW 
326; Adams v. Wood, 51 Mich. 411, 
16 NW 788. 

Miss.—Sackler v. Slade, 148 Miss. 
575, 114 S 396. 


N. Y.—Henrich v. Van Wrickler, 80 
App. Div. 250, 80 NYS 226. 

NvwG—Standard: Dry Kilns Cos wv. 
Ellington, 172 N. C. 481, 90 SH 564. 

Or.—McCargar v. Wiley, 112 Or. 
215, 229 P 665. 


Vt.—Grow v. Washburn, 95 Vt. 370, 
115 A 226; Taylor v. Finley, 48 Vt. 
78. 

Wis.—Wheeler, etc., Mfg. Co. v. 
Teetzlaff, 53 Wis. 211, 10 NW 155. 

Ont.—Tuffts v. Mattashed, 29 U. C. 
Cee Rose: 

[a] Reason assigned is that the 
seller until his default in payment is 
rightfully in possession of the prop- 
erty, and it is necessary for plaintiff 
to demand possession of him in order 
/to render his subsequent possession 


lawful, and the seller cannot reclaim 
it, nor maintain replevin without first 
having made demand for it. Kimball 
Vii Parnum;! 61. N. H.>348) 9¢@2) sBut 
no ‘demand is necessary to maintain 
replevin when defendant has no right 
to the possession against plaintiff, as 
where the balance of the price was 
to be paid in a reasonable time and 
the buyer failed to do so. Proctor v. 
Tilton, 65'N. H. 3, 17 A 638. 


8. Wheeler, etc., Mfg. Co. v. Teetz- 
laff, 53 Wis. 211, 220, 10 NW 155. 


9. Wheeler, etc., Mfg. Co. v. Teetz- 


laff, supra (‘‘A fair construction of - 


this contract would require the ap- 
pellant to give notice to the respond- 
ent that it would exercise its option 
to take away the machine, on account 
of the nonpayment of the purchase: 
money, before an action could be 
commenced to get possession there-- 
Ofte). 

10. Ries Furniture Co. v. Schaus, 
82 Ind. A. 533, 145 NE 583, 584 (‘‘This. 
was equivalent to saying that, in case 
of a default, appellant had the op- 
tion of demanding a surrender of the 
property, or of waiving that right and 
suing for the unpaid purchase price. 
The purchasers were under no obli- 
gation to surrender the property to 
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made is also a condition precedent to the right of the 
seller to maintain an action of replevin for the 
property.'? ‘It has been held, however, that a failure 
to demand of the conditional buyer a return of the 
property sold is not an objection which ean be 
availed of by a third person.?? 

Trover. Subject to limitations hereinafter con- 
sidered,'® the seller cannot maintain trover against 
the buyer without having previously demanded pos- 
session of the property. 

[§ 1818%] bb. Exceptions and Limitations to 
Rule—(aa) In General. Conversion by buyer. 
Where the possession of the buyer has become wrong- 
ful by some act amounting to a conversion, a de- 
mand for a return of the property is not a condition 
precedent to the right to maintain replevin,*® bail 
trover,‘® or claim and delivery?’ for the property, 
and it has been so held where there was an unau- 
thorized disposition of the property by salet® or 
an unauthorized removal of the property to another 
county?® or state.?° 


Waiver of demand, In:the absence of statutory 


appellant until the latter had in some Ga. 
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Muse v. Wright, 103 Ga. 783, 


[§§ 1318-1320 


regulation of the subject, the right of the buyer to 
notice and demand before retaking the property by 
the seller may be waived,?! and is waived where the 
seller takes possession with the consent of all par- 
ties interested.?? 

[§ 1319] (bb) Where Demand Would Have Been 
Unavailing. Where a demand for return of the 
property would be unavailing, such a demand is not 
a condition precedent to the right of the seller to 
maintain against the buyer an action of replevin?* or 
bail trover.2* It has been so held where the buyer 
seeretes himself?° or leaves the jurisdiction?® or 
asserts title in himself?7 whether before?® or at the 
time of?° the action. : 


[§ 13820] (b) Sufficiency of Demand and Refusal. 
No formal language is necessary to constitute a de-— 


mand®° and refusal*®! sufficient to authorize an ac- 
tion against the seller to recover possession of the 
o 


property conditionally sold, but the language used © 


must be such as to amount to a positive, unequivocal 


demand for possession,*? and the language or con- | 


duct of the buyer must be such to amount to a re- 
v. Durham, 15 Ga. A. 678, 84 SE 165; — 


manner indicated his desire to have 
the property surrendered to him. The 
right to a surrender of the property 
was for the protection of appellant, 
of which he might or might not take 
advantage. Appellees had no right 
to return the property in question, un- 
less appellant was willing to accept 
its return”). 

fa] These provisions add nothing 
to the force of the contract, as the 
rights provided for thereby exist un- 
der conditional sales contracts inde- 

endently of any express provision 
n the contract giving them. See su- 
pra § 13818. 

11. Grow v. Washburn, 95 Vt. 370, 
115 A 226; Wheeler, etc, Mfg. Co. v. 
Teetzlaff, 53 Wis 211, 10 NW 155. 

12. Moses v. Rogers, 62 Vt. 84, 19 
A 118. 

“In law, the title and right of pos- 
session of the property was in the 
plaintiff; amd it could make no dif- 
ference to a third party by what 
means, nor in what manner, he as- 
serted his right to it. (Child v. Allen, 
83 Vt. 476), nor whether he had made 
demand for what was due him, nor 
for the property itself.” Moses v. 
Rogers, supra. 

18. See infra §§ 1818%, 1819, 

14.. Jowers v. Blandy, 58 Ga. 379; 
Davis v. Emery, 11 N. H. 280. 


15. Hillel v. Julius H., Buettner 
Furniture, ete., Co., 62 Ind. A. 481; 
Yibbons v. Luke, 37 Hun (N. Y.) 576. 
See Adams v. Wood, 51 Mich. 411, 16 
NW 788 (as sustaining this view). 


16. Rhodes v. Dickinson, 79 Ga. 
724, 4 SE 164. 

17. Studebaker Bros. Co. v. Witch- 
er, 44 Nev. 442, 195 P 334. 

18. Rhodes vy. Dickinson, 79 Ga. 
724, 4 SE 164. 

19. Gibbons v. Luke, 87 Hun (N. 
Y.) 576. 


30. Hillel v. Julius H. Buettner 
Furniture, etc., Co., 62 Ind. A. 481, 
118 NE 12. ( 

21. Pfeiffer v. Norman, 22 N. 
168, 188 NW 97, 38 LRANS 891. 

22. Pfeiffer v. Norman, supra. 

233. D. C.—Wall v. DeMitkiewicz, 
9 App. 109. 

Fla—Evans v. Kloeppel, 72 Fla. 
267, 73 S 180; Webster v. Brunswick- 
Balke-Callender Co., 37 Fla. 4938, 20 S 
536. 


30 SE 662. 

Ida.—Leaf v. Reynolds, 34 Ida. 6438, 
203 P 458. 

Kan.—Barton v. Mulvane, 59 Kan. 
313, 52 P 888. 

Ma.—Burrier v. Cunningham Piano 
Co., 185 Md. 135, 108 A 492. 


Minn.—C. W. Raymond Co. v. Kahn, 
124 Minn. 426, 145 NW 164, 51 LRANS 
251. 

Wis.—-Hyland v. Bohn Mfg. Co., 92 
Wis. 157, 65 NW 170. 

See also Replevin § 75. 

“Where the circumstances are such 
as to show that a demand would have 
been unavailing, no ‘demand is neces- 
sary.” Muse v. Wright, 103 Ga. 783, 
784, 30 SE 662. 

24. Scarboro v. Goeth, 118 Ga, 543, 
45 SE 413; Muse v. Wright, 108 Ga. 
783, 30 SE 662; Napier v. Lafayette 
Bank, $1 Ga. A. 708, 121 SE 694; 
Smith v. Commercial Credit Co., 28 
Ga. A, 408, 111 SE 821; Carter v. 
American Slicing Mach. Co., 23 Ga. 
A, 422, 98 SE 365; Young v. Durham, 
15 Ga. A. 678, 84 SE 165. 


25. Wall v. DeMitkiewicz, 9 App. 
(DyC.) LOg. 


26. Wall v. DeMitkiewicz, supra. 


27. Wall v. DeMitkiewicz, supra; 
Evans v. Kloeppel, 72 Fla. 267, 73 S 
180; Leaf v. Reynolds, 34 Ida. 648, 
203 P 458; Barton v. Mulvane, 59 Kan. 
313, 52 P 883. 

28. Hyland v. Bohn Mfg. Co., 92 
Wis. 157, 65 NW 170. 

[a] Thus, where the sellers’ agent 
went to the purchaser’s mill after de- 
fault in payment, forbade further 
shipments of the lumber, and took 
possession of it and placed it in 
charge of their employees, and the 
purchaser afterwards retook posses- 
sion and recommenced shipments, ‘de- 
nying the sellers’ rights and by ac- 
tual force overpowering their agent, 
no formal demand was necessary be- 
fore bringing replevin. Hyland v. 
Bohn Mfg. Co., 92 Wis. 157, 65 NW 
170. 

29. Webster v. Brunswick-Balke- 
Callender Co., 37 Fla. 498, 20 S 536; 
Scarboro v. Goeth, 118 Ga. 548, 45 SE 
413; Dasher vy. International Harvest- 
er Co, 42 Ga. Al -130; 155° SE 211; 
Kalas v. Fay, 31 Ga. A. 109, 120 SE 
28; Carter v. American Slicing Mach. 
Co,, 23 Ga. A. 422, 98 SE 365; Young 


Burrier v. Cunningham Piano Co., 135 
Md.135, 108 A 492; 
Co. v. Kahn, 124 Minn. 426, 145 NW 
164, 51 LRANS 251. 


fa] 
self by the buyer 
above stated sufficiently 


appears 
where defendant: 


Cc. W. Raymond ~ 


Thus assertion of title in him- 1 
within the rule - 


(1) Demands a re- 


turn of the property in his answer. — 


C. W. Raymond Co. v. Kahn, 124 Minn. — 
426, 145 NW 164, 51 LRANS 251. (2) _ 
Enters a_ plea denying the right to 
recover the property. Kalas v. Fay, 
31 Ga. A. 109, 120 SE 28. 


(3) Gives a — 


forthcoming bond and takes posses- 


sion and holds the property thereun- — 


der. Webster’ v. Brunswick-Balke- 
Callender Co., 87 Fla. 433, 20 S 536. 
(4) Pleads ownership in himself. 


Burrier v. Cunningham Piano Co., 135 _ 


Mad. 135, 108 A 492. (5) Sets up as 


a defense that there was only due a _ 


small balance of which tender had 
been made (Scarboro v. Goeth, 118 Ga. 
5438, 45 SE 413) (6) or 


balance was due (Carter y. American 

Slicing 

SE 365 
80. Truax v. Parvis, 12 Del. 330, 

82 A 227; Atkinson v. 

Mich. 335, 152 NW 1079: 

Washburn, 95 Vt. 370, 115 A 226. 
31. Grow v. Washburn, supra. 
32. Grow v. Washburn, supra. 
[a] 


the notes or have the property did not 
amount to a 
this amounted only to the expression 
of a purpose to make a demand if 
the notes were not paid. Grow v. 
Washburn, 95 Vt. 370, 115 A 226. (2) 
Sufficient demand is not shown by 
proof of a demand on third persons 
not having custody or control of the 
property, or of a statement by the of- 
ficer serving the replevin 
made after breaking a door in accom- 
plishing their service that he had 
them. Heinrich v. Van Wrickler, 80 
App. Div. 250, 80 NYS 226. (3) In 


’ 4 that oWing 
to partial failure of consideration no 


Soe Co., 23 ‘Ga. A. 422, 985 


Japink, 186 7 
Grow Vv. 


papers, — 


Demands held insufficient— 
(1) Plaintiff's statement to defendant — 
that he must either have payment of 


sufficient demand, as 


the absence of any evidence that the © 


buyer was keeping out of the way to 
avoid demand, a ‘demand upon his wife 
and her refusal to surrender the prop- 
erty, on claim that it belonged to her. 
husband was not a demand upon and 
refusal by the buyer, unless it appear 
that she was especially authorized to 
act for him in that behalf. Wheeler, 


~— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fusal to deliver.%8 


Questions of fact or law. Whether language used 
was intended on the one hand as a demand for pos- 
session and so understood on the other may become 
a question of fact for the trier,?4 but whether it 
is sufficient to support an inference of such intention 
and understanding depends upon the reasonable im- 
port of the terms used, which is a question for the 
court;*° and the same rule applies in determining 
whether the language or conduct of defendant con- 
stitutes a’ refusal.?® 


[§ 1321] (3) Demand for Performance. It has 
been held that, where goods are sold and delivered 
under an agreement that until paid for they shall 
remain the property of the seller, who shall have the 
right in the meantime to take them away whenever 
he pleases, the seller has an implied irrevocable li- 
cense to enter upon the buyer’s land and take the 
goods, without a previous demand for payment of 
the purchase price at any time before the whole of 
the price is paid.*7 But where most of the purchase 
money has been paid,°° or where strict performance 
has been waived by acceptance of payments after 
they were due and by allowing the buyer to retain 
possession,®® the seller is not entitled to retake the 
property without process of law, or maintain an ac- 
tion to recover possession thereof, without a previous 
demand for performance by the buyer. In the ab- 
sence of such a demand, the seller is a trespasser 
when he retakes the property.*® 

Sufficiency of demand. The rule requiring demand 
for performance is not satisfied by demand for pay- 
ment not only of the amount due under the contract 
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but also for payment of other claims of the buyer 
against the seller.44 But it has been held that the 
bringing of a suit for payment of the amount due 
under the contract, which was subsequently dis- 
missed, is a sufficient demand to authorize a posses- 
sory action for the property sold.#? 


Statute requiring statement of account and de- 
mand for balance due. Where a statute requires the 
seller before taking possession of the property for 
the buyer’s default to demand the balance due and 
furnish an itemized statement of the account show- 
ing the amount due thereon, a provision in a condi- 
tional sales contract waiving the buyer’s rights in 
this respect is void as against public policy.** It has 
been held, however, that this statute applies only 
where the breach relied on is default in the payment 
of money, and not where it is a wrongful removal of 
the property sold.*# 


[§ 1322] (4) Return or Tender of Money or Prop- 
erty Given in Payment**°—(a) In General. While 
there are a limited number of decisions in which the 
contrary conclusion has been reached,*® according to 
the weight of authority, a return or tender of money 
paid, or property given in payment for property con- 
ditionally sold, is not a condition precedent to the 
right of the seller to retake the property without 
process of law, or to bring an action against the buy- 
er to recover possession of the property or its value, 
where the buyer is in default in performance of the 
contract, in the absence of a requirement to that ef- 
fect imposed either by the contract itself or by some: 
special statutory provision;** and the majority rule 
is operative regardless of any forfeiture clause im 


etc., Mfg. Co. v. Teetzlaff, 53 Wis. 211, 
,10 NW 155. \ 

[b] Demand held sufficient.— 
Where the seller stated, at the time 
the note reserving title fell due, to 
the buyer that he would have to take 
the property and it was not surrend- 
ered, no further demand for posses- 
sion was necessary. Atkinson | v. 
Japink, 186 Mich. 335, 152 NW 1079. 


33. Grow v. Washburn, 95 Vt. 370, 
115 A 226. 


[a] What is nota refusal.—Where 
an automobile was sold under a con- 
ditional contract, and defendant ‘de- 
faulted in payments, and plaintiff’s 
attorney called on defendant and stat- 
ed that he must either have payment 
of the notes or have the car, mere 
refusal of defendant to pay the notes, 
without reference to the car, did not 
constitute a refusal to surrender pos- 
session of it, on which an action in 
rep'evin could be based. Grow v. 
Washburn, 95 Vt. 370, 115 A 226. 

34 Grow v. Washburn, supra. 

35. Grow v. Washburn, supra, 

36. Grow v. Washburn, supra. 

37. Heath y. Randall, 4 Cush. 
(Mass.) 195. - 

33. New Home Sewing Mach. Co. 
v. Bothane, 70 Mich. 443, 38 NW 326. 

39. Hawaii—Atau v. Goo Wan 
Hoy, 23 Hawaii 182, 186 [cit Cyc]. 

Mich.—New Home Sewing Mach. 
Co. v. Bothane, 70 Mich. 448, 38 NW 
326. 

Nebr.—People’s Furniture, etc., Co. 
‘vy, Crosby, 57 Nebr. 282, 77 NW 658, 
73 AmSR 504. 

N. H.—Kimball y. Farnum, 61 N. H. 
348. . 

N. J.—Hallet, ete, Piano Co.’ v. 
Roe, SbENapeyue. 160) 88 A 624 

N. Y.—O’Rourke v. Hadcock, 114 
inl YA YSAL 22 NE 33; Hutchings Wa 


aay 44 IN. Ye 155. 
R. I.—Mosby v. Goff, 21 R. L 494, 
44 A 930. 

Wash.—Lundberg v. Switzer, 146 
Wash, 416, 263 P 178, 148 Wash, 703, 
268 P 180. 

See Young v. Ward, 115 Ill. 264, 3 
NE 512 (where one making a contract 
of sale, with provision for forfeiture 
for nonpayment of installments, 
promises an extension upon the de- 
fault of first payment, he is bound 
to give reasonable notice before at- 
tempting to declare a forfeiture). 


40. Mosby v. Goff, 21 R. I. 494, 44 
A 930. 


hd Kimball v. Farnum, 61 N. H. 
348. 
42. Matthews v. Lucia, 55 Vt. 308. 


43. Drake v. Metropolitan Mfg. 
Co., 218 Mass. 112, 105 NE 634; Des- 
seau v. Holmes, 187 Mass. 486, 73 NE 
656, 105 AmSR 417. 


fa] What is not a waiver.—An 
agreement by which the seller is 
given the right to cancel the contract 
before “the acceptance of payment by 
an authorized clerk” is not a waiver 
by the buyer of his rights in case the 
seller undertakes to retake the goods 
under contract if not canceled. Drake 
v. Metropolitan Mfg. Co., 218 Mass. 
112, 105 NE 634. 


44. Brown v. Goldthwaite Furni- 
ture Co., 186 Mass. 51, 71 NE 71. 
45. Return of purchase 
notes see infra § 1325. 

Under special statutory provision 
see supra § 1303. 

Under statutes providing for resale 
of property see supra §§ 1304-1307. 

°46. Latham v. Davis, 44 Fed. 862; 
Berlin Mach. Works v. Dehlbom Lum- 
ber (Coyec2, 1043,7566, 136 7513. 

[a] Reason assigned is that in re- 
claiming the property, the ‘seller re- 


money 


‘ 


scinds the contract of sale insofar 
as it has been executed and is there- 
upon bound to restore to the buyer 
anything.that he may have acquired 
in the way of payment. Latham y. 
Davis, 44 Fed. 862. To same effect 
Berlin Mach. Works v. Dehlbom Lum- 
ber Co., 32 Ida. 566, 186 P 513. 


[b] Thus, where a seller of per- 
sonal property, by a contract which 
provides that the title shall remain 
in him until payment of the price, 
has received in part payment other: 
goods, he cannot, on refusal of the 
purchaser to pay the balance, main- 
tain replevin for the goods sold, with- 
out first returning the goods received! 
in part payment. Latham y. Davis, 
44 Hed. 862. 

[ec] Provision in contract for for- 
feiture of payments made would be 
necessary to obviate the necessity of 
a tender or refund of payments made 
as a condition precedent to the right 
to retake the property on default of 
the buyer in making payment. Ber- 
lin Mach. Works v. Dehlbom Lumber 
Co.,<32 Ida.’ 566): 1386 Pr ote: 


47. Ala.—Riley v. Dillon, 148 Ala. 
283, 41 S 768. 

Ark.—Public Parks Amusement Co. 
v. Embree-McLean Carriage Co., 64 
Ark. 29, 40 SW 582. 


Cal.—Los Angeles Furniture Co. vy. 
Hansen, 46 Cal. A. 5, 188 P 292, 


Ga.—Guilford v. McKinley, 61 Ga. 
230. See Smith v. Commercial Credit. - 
Co., 28 Ga. A. 403, 111 SE 821. 


Ill.—Fairbanks v. Malloy, 16 Ill. A. 
277, Contra Knight Light Co. v. Mor- 
rison, 203 Ill. A. 508 mem. 


Iowa.—Schmoller, ete., Piano Co. v.. 
Smith, 204 Iowa 661, 215 NW 628; 
Mohler v. Guest Piano Co., 186: Iowa 
161, 172 NW 302; Richards v.. Hel-- 
len, 153 Iowa 66, 133 NW 393. 


Kan.—Fleck v. Warner, 25 
492. 


Kam, 
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the contract*® and irrespective of any express provi- 
sion that a retaking may be had without returning 
payments already made.*® 


Where contract provides for retention of money 
paid as damages. Where the contract gives to the 
seller the right to take possession on the buyer’s de- 
fault, and to apply the amount received on the price 
as liquidated damages, the return of the amounts 
so received is not a condition precedent to the seller’s 
right to retake the property or to commence an ac- 
tion of replevin on the buyer’s default.°? 


Property retaken with buyer’s consent. Where 
personal property is sold, a part of the price paid, 
and notes given for the balance, under a contract 
that upon default in the payment of either note the 
property shall be returned to the seller, with no 
provision for the return of the payments made, and 
the seller, on failure to pay the first note, takes 
possession of the property with the consent of the 
purchaser, and surrenders his notes, there will be 
no rescission of the contract.>4 


[§ 1323] (b) Where Seller in Default.5? Where 
the seller is himself in default by reason of delivery 
of property which was not of the character ordered, 
the buyer is not in default in refusing to pay there- 
for; and if the seller may maintain replevin fox the 
property,®® he cannot do so without first returning 
or offering to return the amount received on the 
contract.6* And it has been held that, where prop- 
erty is sold conditionally, and the seller furnishes 
other property to be used until delivery of the prop- 
erty sold could be made, the seller cannot recover the 
property furnished until delivery of the property 
sold or tender or repayment of the consideration 

Minn.—C. W. 


Kahn, 124 Minn. 
LRANS 251. 
Miss.—Duke v. Shackleford, 
Miss. 552 [overr Ketchum v. Brennan, 
53 Miss. 596]. 
N. M.—Zederman v. Thomson, 17 
NM. 56, 121) P1609, 


Oh.—State Banking, - 
Henry Martin Brick Mach. 
PONOh. City Cts Nis) 100: 


Okl.—Scott v. Vulcan Iron Works 
Co., 31 Okl. 334, 122: P 186. 

fa] Reasons for rule.—(1) “In re- on, 
claiming his property, therefore, the 
seller is not rescinding the contract, 
but is enforcing it; and hence there 
is no obligation to tender back any 


Raymond Co. v. 


426, 145 NW 164, 51} maturity, 


ford, 56 Miss. 


shall remain in 
ete. Co. Vv. 
Mfg. Co., 


ment, 


dering 
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the seller, if the note is not paid at 55. 
may recover the machinery 

in replevin from the buyer or a pur- 56, 
56 | Chaser with notice, 
to refund the cash. 


sells to F a safe on credit, upon the 
condition that the title to the safe 
until it shall be 
entirely paid for, and F is to take 
possession of the safe, but if at any | 25 
time he makes default in any pay- 59. 
W is then entitled to retake 
the possession of the safe, and F, aft- 
er making one or two payments there- 
makes default in all other pay- 
ments, held that W is entitled on de- 
mand to retake the 
the property, without paying or ten- 
back any 


vee Ie 

[§ 1324] (c) By What Law Governed. Statutes 
which require the seller, before a retaking or bring- 
ing suit to recover possession of the property, to 
refund or tender payments already made under the 
contract, pertain to the remedy merely, and will be 
applied in the enforcement of conditional sales con- 
tracts made in another state.°® 


[§ 1325] (5) Return of Purchase-Money Notes. 
As elsewhere shown, a retaking or recovery by action 
of property conditionally sold bars the right to re- 
cover the balance of the purchase price, in the ab- 
sence of contract or statute providing otherwise,°? 
and in these circumstances, the buyer is entitled to 
a return of unpaid notes given for the purchase 
price.°’ There is, however, a conflict of authority 
as to whether a return or tender of the notes is a 
condition precedent to the right of the seller to re- 
take the property or institute an action for its re- 
covery. In some jurisdictions, it is held that no re- 
turn or tender is necessary,°® unless a return of the 
property upon the failure of the sale is provided for 
in the contract;°° and it was said that if defendant 


demanded it, the court could protect his rights fully — 


by ordering plaintiff to return the notes before judg- 
ment,°! that defendant had the right to demand that 
the notes be surrendered to him before judgment 


against him for the property,®? and that any claim 


of the buyer growing out of the notes or any dis- 
position of them is an equitable one strictly.6* On 
the other hand, it has been held in other jurisdictions 
that in the absence of any provision in the contract 
to the contrary,°* it is a condition precedent to the 
right of the conditional seller to retake the proper- 


Sitton v. Keith, 120 Wash. 687, 
207 P 1049 
lAmeriaan Hoist, ete; Coolie 
Trustee, etc., Corp., (Mo. A.) 27. Swi 
(2d) 437; Wurzel v. Delph, 33 Oh. 
Cir. Ct. 219 


Die See une §§ 1288-1300. 


58. C. W. Raymond Co. v. Kahn, 
see Minn, 426, 145 NW 164, 51 LRANS 


without offering 
Duke v. Shackle- 
(2) Where W 


Ark.—Kirby v. 
Ark. 273, 3 SW 363. 

D. C.—Wall v. De Mitkiewicz, 9 
App. 109. 

Mass.—Hoe v. Rex Mfg. Co., 205 
Mass. 214, 91 NE 154. 

Minnk-C: W.. (Raymond) ‘Cotas 
Kahn, 124 Minn. 426, 145 NW 164, 51 


Tompkins, 48 


possession of 


portion of the 


thing. He is simply asserting his le-]. : ai ie 

gal rights, in strict accordance with ROA Ska Vk Die to W. Fleck | LRANS 251. 

the express stipulations of the con- . ie M.—Zederman vy. Thomson, 17 
trachea Duke: vi. Shackleford, 56). estoppel of ‘selles to fortelt pay /N. MM. 56, 2s P 609, 

Miss. 552, 554. See also cases supra | ments see supra § 1308. ae Y= WaricnalnCach Register Co. 
this note. (2) Primarily the reason Statutory change of rule see supra] y. Ferguson, 25 Misc. 363, 55 NYS 
is that apg ee eeecree ia not a § 1802 et seq. 9 , z 

require. Schmoller, ete iano Co. vy. 48. Mohler v. Guest Piz ? 

Smith, 204 Iowa 661, 215 NW. 628; Towa 161, 17D NW 302. Pe eee 196 1 Poe Matainnite ran? 


Richards v. Hellen, 153 Towa 66, 133 
NW 393. (38) Also it has been said, 
even if the buyer had a just demand 


‘for a return of part or all of the pur- 50. Schmoller, 
chase money, an action of replevin is | Smith, 204 Iowa 661, 215 NW 628. 
not an appropriate proceeding in 51. 
which to determine such question 
(Fairbanks v. Malloy, 16 Ill. A. 277,! sion in such case 
282) (4) and that a judgment for] ance with the contract, and the sell- 
plaintiff in such action would not pre- | oy 


clude the buyer from bringing suit 
to recover back payments made, as- 
suming that he had the right to have 
such payments restored (Ff airbanks vy. 53. 
Malloy, supra). 54, 

[b] Bule applied.—(1) Where ma- | 54 Ill. 370; 
chinery is sold for part cash, and for | rison, 
the balance a note is taken reserving 
the title in the seller until it is paid, 


49. Los Angeles Furniture Co. v. 60. 
Hansen, 46 Cal. A. 5, 188 P 292. 


Ob. Peano Couey 


Latham v. Sumner, 89 Ill, 233, 
81 AmR 79 (the retaking of posses- 61. 
is but in accord- 


will not be liable to refund the 
payments made to him). 

52. As a defense see infra § 1326. 62. 
See supra § 1314. 
Hamilton v. Singer Mfg. Co., 63. 
Knight Light Co. v. Mor- 
203 Ill. A. 508 
Fountain Co. v. Dean Drug Co., 136 


Iowa 312, 111 NW 534. 513. 


Kirby v. Tompkins, 48 Ark. 
273, 3 SW 363; C. W. Raymond Cou: 
Kahn, 124 Minn. 426, 145 NW 164, 51 
LRANS 251;- Lippincott v. Rich, 22 
Utah 196, 61 P 526. 


C. W. Raymord Co. v. Kahn, 
124 Minn. 426, 145 NW 164, 51 LRA 
NS 251. To same effect Orenstein- 
Arthur Koppel Co. v. Martin, 77 W. 
Va. 7938, 88 SE 1064. 
Orenstein-Arthur Koppel Co. 
v. Martin, supra. 

Wall v. De Mitkiewicz, 9 App. 
(DF Cy 1109: 


64. Berlin Mach. Works v. Dehl- 
bom Lumber Co., 32 Ida. 566, 186 P 


American Soda 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ry 
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§§ 1325-1326] | 


ty or to bring an action to recover possession of the 
property, or to recover its value, on the buyer’s de- 
fault, that he return or tender the purchase-money 
notes to the buyer,®® or sufficiently account for 
them,°® or give a sufficient reason for their nonpro- 
duction,®? so that the buyer will incur no further 
risk of liability;°® and the fact that the property 
has depreciated in value from use does not affect the 
operation of the rule.®® 


On rescission by mutual consent the parties should 
be restored to the condition in which they were be- 
fore the contract was made, and the seller should 
restore or offer to restore the purchase-money note 
to the buyer;*°® but a return of the note at the time 
of the trial will be sufficient where it appeared that 
the buyer would not have received it before." 


[§ 1326] d. Defenses—(1) In General. Defend- 
ant in an action to recover possession of property 
conditionally sold is entitled to show any facts that 
will defeat plaintiff’s right to possession.7? Unless 
the return of payments made by the conditional buy- 
er is by judicial decision or by express statutory 
provision made a condition precedent to the right to 
retake the goods or recover possession by action,*® 


S.—Segrist v. Crabtree, 131 


ty. S. 287, 9 SCt 687, 33 L. ed. 125 | sale 
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failure to return payments so made is not a defense 
to an action to recover possession.** It is not a de- 
fense to an action to recover possession of the prop- 
erty or its reasonable value in case delivery cannot 
be had, that the buyer had transferred the property 
to a third person and did not have it in his possession 
at the time of the commencement of the action.7° It 
is not a defense that the buyer had mortgaged the 
property to a third person;’°® and this is so although 
the mortgage was executed before the sale was re- 
corded;** nor is it a defense that a mortgage on 
other property than that sold to secure the purchase- 
money notes of the property sold had been foreclosed 
if the proceeds thereof were insufficient to pay the 
notes,’® or that the buyer had been garnished as a 
debtor of the seller.79 Where the statute allows an 
action of replevin to proceed as one for damages if 
the property was not taken,®° it is not a defense that 
at the commencement of the action, defendant did 
not have the actual possession of the property.*+ 


Payment or tender by buyer of the amount due is 
a complete defense to an action for recovery of the 
property,°? but payment or tender of less than the 


NW 736. 
[a] In support of this view it was 


[aff 3 N. M. 278, 6 P 202). 


Ga.—Venable v. Young, 137 Ga. 375, 

; Moultrie Repair Co. v. 
120 Ga. 730, 48 SE 143; Tid- 
well v. Burkett, 81 Ga, 84, 6 SE 816; 
Smith v. Commercial Credit Co., 28 
Ga: “A: 403, 111 S821; Ayash’ v. 
Georgia Show Case Co., 17 Ga. A. 467, 
87 SE 689. 


Ida.—Berlin Mach. Works vy. Dehl- 


bom Lumber Co., 32 Ida. 566, 186 
ole. 
Oh.—Baum vy. Harrison, 9 OhNP 


NS 257 (under statute requiring it). 


Que.—Tufts v. Giroux, 12 Que. 
Super. 530. 


[a] Reason for this view.—These 
decisions proceed on the theory that 
the act of the buyer amounts to a 
rescission of the contract, and that 
it is necessary that the buyer should 
be placed in statu quo. Venable v. 
Young, 137 Ga. 375, 73 SH 633; Moul- 
trie*Repair Co. v. Hill, 120 Ga. 730, 
48 SE 143; Kalas v. Fay, 31 Ga. A. 
109, 120 SE 28; Berlin Mach. Works 


v. Dehlbom Lumber Co., 32 Ida. 566, 
#86 )P 513: 
[b] Limitation of rule is, that (1) 


where the written obligation of the 
buyer to pay for the goods purchased, 
and the stipulation that the title to 
the property is to remain in the sell- 
er until payment is made, are con- 
tained in the same instrument, it is 
not necessary that it should appear 
that the seller offered to surrender up 
the writing which contained evidence 
of his title to the property before 
bringing suit in trover to recover the 
same. He should, however, be in pos- 
session of the writing at the time of 
the trial, or sufficiently account there- 
for. Venable v. Young, 137 Ga. 375, 
73 SE 633; Williams v. C. C. Baggs 
Auto -Co., 32 Ga. A, 253, 122 SE 805. 
(2) And it has been held that the 
seller need not surrender the notes 
before suit, but it is sufficient if a 
tender of the documents be made dur- 
ing. “trial. Kalas v.'/ Pay, 31 Ga, A. 
109, 120 SE 28 


66. Williams v. C. C. Baggs Auto 
Co., 32 Ga. A. 253, 122 SE 805; Kalas 
v. Fay, 31 Ga. A. 109, 120 SE 28; Se- 
curities Trust Co. v. Marshall, 30 Ga. 
A. 379, 118 SE 478; Smith v. Com- 
mercia] Credit Co., 28 Ga. A. 403, 111 
SE 82). 


[a] Accounting held sufficient.— 


notes, where they were introduced in 
evidence and showed that plaintiff 
was the owner, announcemeht that 
they would be surrendered to defend- 
ant at the proper time is a sufficient 
accounting therefor to warrant a 
money verdict. Securities Trust Co. 
vy. Marshall, 30 Ga. A. 379, 381, 118 
SD 478 (‘it ‘being indisputably shown 
by an inspection of the documents 
themselves that no other than the 
plaintiff was the owner, and that all 
of the indebtedness as evidenced by 
the notes was past due, it followed, 
as a_necessary conclusion, that, if 
the plaintiff should prevail according 
to his election, neither it nor any oth- 
er person could ever enforce any fur- 
ther liability upon the notes”). 


67. Moultrie Repair Co. v. 
120 Ga. 730, 48 SH 143. 


fa] Goss.—Proof that when the 
suit was instituted the note was in 
the possession of the seller, and still 
owned by him, and that it was lost 
in his possession pending the trial, 
is sufficient, prima facie, to show a 
right to recover in the trover suit, if 
plaintiff has otherwise made out his 
case. Moultrie Repair Co. v. Hill, 
120 Ga. 730, 48 SE 143. 


68. Moultrie Repair 
120 Ga. 730, 48 SE 143; Williams v. 
Cc. Cc. Baggs Auto Co., 32 Ga. A: 253, 
122 SE 805; Securities Trust Co. v. 
Marshall, 30 Ga. A. 379, 118 SE 478; 
Smith v. Commercial Credit Co., 28 
Ga. A. 403, 111 SE 821. 


69. Tufts v. Giroux, 12 Que. Su- 
per. 530. 

70. Wellden v. Witt, 145 Ala. 605, 
40 S 126. 

71. Wellden v. Witt, supra. 

72. Stokes v. Humphries, 69 Fla. 
468, 68 S 448; Zimmerman v. Sun- 
Set uum ber LC o. TOLe a0, tail pike 
690, 82 LRANS 123, AnnCas1913A 
103. And see cases infra this sec- 
tion. 

73. See supra §§ 1322-1324. 

74, Smith v. Commercial Credit 
Co., 28 Ga. A. 403, 111 SE 821; State 
Banking, etc., Co. v. Henry Martin 
Brick Mach. Mfg. Co., 22 Oh. Cir. 
Crone Siel0 0% 

75. Commercial Credit Co. v. 
Peak, 195 Cal: 27, 231 P' 340; Teter 
vVzThompson, °57" Call (A. °329, 207 
P 260; General Motors Acceptance 
Corp. v. Stock, 197 Wis. 224, 221 


Hill, 


Coxeve peli; 


said that, while a conditional sell- 
er in replevin may defeat recovery 
where the right of possession is in 
a third person who is not a party 
to the action, a well established ex- 
ception to this rule is that defend- 
ant cannot defeat recovery in a re- 
plevin action by delivering posses- 
sion of the property to a third per- 
son in fraud of the rights of one 


who is entitled to the possession 
thereof. General Motors Acceptance 
Corps v. ‘Stock, 19% Wis.) 224)"227 
NW 7386. 

76. A, -D.. Puffer, etc., Mfss Co: 
vVioMay, «(8 (Mas 74,026 A102 0m Cie 


is estopped to set up title in him- 
self to defeat the rights of his ven- 
dor). 

77. Anderson Carriage Co. 
Bartley, 102 Me. 492, 67 A 567 (the 
rights of the mortgagee are not af- 
fected and the conditional buyer ean- 
not set up the mortgage lien cre- 
ated by himself as a defense). r 


78. Montgomery Iron Works: -v. 
Smith, 98 Ala. 644, 13 S 525 (bring+ 
ing suit on the mortgage is not in- 
consistent with the conditional sale 
and retention of title in the seller). 


Briggs v. McEwen, 77 Iowa 
303,042) INWii 3808. See Dufer v. 
Hayden, 12 Colo. 196, 20 P 617 (where 
a contract for the sale of goods, 
by the terms of which the seller 
is to have a return of the proper- 
ty in case certain conditions are not 
complied with, is assigned by the 
seller, and the assignee brings re- 
plevin against the ‘buyer for {the 
goods, it is no defense that sub- 
sequent to the assignment a gar- 
nishee summons was served upon the 
latter in aid of an execution against 
the seller, and that the buyer, in 
ignorance of the assignment, had 
filed an answer admitting an indebt- 
edness under the contract of sale 
to the assignor, it not appearing 
that any order haa been made up- 
on the answer; such facts only war- 
rant a postponement of the trial un- 
til the determination of the attach- 
ment proceedings). 


80. See Replevin § 359 et seq. 
81. Tischler v. Seeley, 14 Oh. Cir. 
@taeNe sw ao. 


a 
82. H. G. Vogel Co. v. Wolff, 156 
App. Div. 584, 141 NYS 756 [aff 209 
N. Y. 568, 108 NE 1124]; Zimmer- 
man v. Sunset Lumber Co., 57 Or. 
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amount due is not available as a defense.®* -It has 
been held, however, that a tender of the amount 
which defendant thinks he owes will be sufficient, 
where the pleading alleges that defendant frequent- 
ly asked plaintiff for a statement thereof, which he 
refused to give.§* ‘ 


Delay in bringing suit. Where the buyer refused 
frequent demands for payment of the balance due 
on the contract, he cannot complain of delay in bring- 
ing suit for possession.®® 


Default of seller. It is a good defense to an ac- 
tion for the recovery of property conditionally sold 
that the default of the buyer is caused directly and 
primarily by the default of the seller.8® Thus it is 
a good defense to an action of replevin for the prop- 
erty that the seller was unable or refused to give a 
title to the goods sold free from liens,*? that he 
failed to deliver the full amount of goods stipulated 
for in the contract,’® or failed to install fixtures sold 
in accordance with a contract which did not require 
further payments until the seller had delivered and 
installed the fixtures.8® So it has been held that, 
where a conditional sales contract of a truck not de- 
livered recited receipt of the truck by the buyer, 
who later took possession of a part of the truck, his 
obligation to pay was subject to the implied condi- 
tion of a full delivery, and he was not in default un- 
til delivery or a request by the seller to be allowed 
to attach the undelivered part to the part in the 
buyer’s possession.®°? It has been held, however, that 
the buyer under a conditional sale, receiving and 
holding possession from his seller, cannot question 
the seller’s title in a suit in detinue upon condition 
broken.®? 

Loss or destruction of property. In jurisdictions 
where the loss falls on the seller, in the event that 
property conditionally sold is lost or destroyed, un- 
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less the loss is due to the fault of the buyer,*®® the 
defense in an action of bail trover by the seller that 
the property was lost is valid only where defendant 
shows that its loss was without fault on his part;°?* 
nor is such defense available under a contract pro- 
viding that the buyer shall “stand the loss” especial- 
ly where it was not shown that the loss was not due 
to defendant’s fault.** 

Discharge in bankruptcy. Defendant’is not en- 
titled to set up as a defense to an action of bail trover. 
for the property that he had been discharged in 


bankruptey pending the action;®® and this is es- 


pecially true where bond for the forthcoming of all 
the property was given in the bail trover case.°® 


[§ 1327] (2) Set-off, Recoupment, and Counter- 
claim?’—(a) For Money Paid on Purchase Price. 
In replevin by the seller on the buyer’s default for 
recovery of the property and damages for its de- 
tention, defendant is not entitled to a set-off for 
money paid on the purchase price against damages 
recoverable for unlawful detention for the value of 
the property.°® 

[§ 1328] (b) For Breach by Seller—aa. In Gen- 
eral. Whether in an action by the seller to recover 
property sold the buyer may set up, by way of set-off, 
recoupment, or counterclaim, damages alleged to 
have been sustained by breach of the contract by 
plaintiff, may depend upon the particular action 
brought by plaintiff.®® 


In replevin action. In the absence of any statute 
on the subject, it has been held in some jurisdictions 
that defendant cannot in such action set up by way 
of counterclaim! or recoupment? a claim for dam- 
ages alleged to have been sustained by breach of the 
contract by plaintiff; but in other jurisdictions the 
right to counterclaim such damages has been recog- 
nized.* On the other hand, the operation and effect 


309, 111 P 690, 32 LRANS 123, Ann 
Cas1913A 103. See Powers v. Bur- 
dick, 126 App. Div. 179, 110 NYS 
883 (as sustaining this view). 

83. Smith v. Commercial Credit 
Con 23) 'GavA> 403, TIT SH 8225. et. 
G. Vogel Co. v. Wolff, 156 App. Div. 
Hod, al slmUN sero 6 milatior 20 9leaNiont Ys 
558, 103 NE 1124]; Western Lum- 
ber Exch. v. Johnson, 110 Wash. 200, 
188 P 388. 


[a] Time of making tender.—The 
purchaser becomes entitled to the 
property on tendering the entire 
amount remaining due before the 
seller has actually taken possession, 
although the latter, on default in 
payment of one of the notes, has 
sued out a writ of replevin. Vaughn 
v. McFadyen, 110 Mich. 234, 68 NW 
135. 

84 Simkin v. Reinhardt, 77 Pa. 
Super. 362. 

85. McConnell v. Redd, 86 Cal. A. 
785, 261 P 506. 

86. Gennelle v. Boulais, 48 Wash. 
310, 938 P 421. And see cases in- 
fra notes.’ 87-91. 


Conditions precedent to right to re- 


cover by seller in default see su- 


pra § 1323. 

87. Gennelle v. Boulais, 48 Wash. 
8102 93 P2421: 

88. Houghton v. DuBell, 
Dist; 833, 38 Pa. Co. 267. 


[a] Estoppel to set up defense.— 
The buyer may set up as a defense 
the failure of the seller to deliv- 
er the full number of books stip- 
ulated for in the contract although 


16 “Pa. 


notwithstanding such failure to de- 
liver he paid certain of the install- 
ments. This circumstance will work 
no estoppel. Houghton v. DuBell, 15 
Pa pDistH Soe, sc ba) |COne26 1. 


89. Webensfeld Bros. v. Budne, 6 
N. J. Misc. 952, 143 A 144. 


90. Parker v. Funk, 185 Cal. 347, 
197 P 83. 

91. Adams v. Askins, 215 Ala. 632, 
TUS Looe 

92. See supra §§ 1202, 1208. 

93. Klein v. Vandiver, 24 Ga. A. 


290, 100 SE 654. 


94. Moon v. Wright, 12 Ga. A. 659, 
78 SE 141. 


95. Moon v. Wright, supra. 

96. Moon v. Wright, supra. 

97. Set-off and counterclaim: 
Generally see Set-off and Counter- 


claim 56 C, J. 
Pleading §§ 380-391. 


98. Evans v. Kloeppel, 72 Fla. 267, 
73 S 180. 

99. See infra this section. 

1. Latham v. Davis, 44 Fed. 862. 

2. Dearing Water Tube Boiler Co. 
v. Thompson, 156 Mich. 365, 369, 120 
NW 801, 24 LRANS 748; Lee-Strauss 
Co. v. Kelly, 292 Pa. 403, 141 A 2286. 


“The allowance of such defenses 
would inject into the trial a distinct 
and foreign issue and would not de- 
termine the right in plaintiff to pos- 
session of the property in dispute, 
which is the only question to be 
tried.” Dearing Water Tube Boiler 
Co. v. Thompson, supra. 


8. See cases infra this note. 


[a] In Arkansas (1) it has been 
held, apparently not in reliance on 
any special statutory authority, that 
in replevin for goods conditionally 
sold defendant may plead and prove 
by way of counterclaim the dam- 
ages which he has sustained by fail- 
ure of performance by plaintiff. 
Brownfield _v. Dudley E. Jones Co., 
93 Ark. 495, 136 SW 664; Ramsey 
v. Capshaw, 71 Ark. 408, 75 SW 479; 
Ames Iron Works v. Rea, 56 Ark. 
450, 19 SW 1063. (2) Where the 
damages equal or exceed the amount 
due on the purchase price, the ac- 
tion must fail. Brownfield v. Dud- 
ley KE. Jones Co., supra; Ramsey 
v. Capshaw, supra. 
damages sustained do not equal the 
balance of the purchase price, de- 
fendant may tender plaintiff such 
balance after deducting the damages 
shown. Ames Iron Works vy. Rea, 
supra. 


[b] In Oregon it has been held 
that defendant may counterclaim 
damages for plaintiff's breach and 
defeat the action if the damages 
equal or exceed the amount due un- 
der the contract, but if the plea set- 
ting up the counterclaim alleged 
damages less than the amount due 
under the contract, it would not go 
to the entire cause of action, and 
was demurrable. Zimmerman vy. Sun- 


set Lumber’ Co.,) 67).@r. 48099 dil tees 
oe 32 LRANS 128, AnnCasi913A 


[ec] In Washington it was held 
that defendant might counterclaim 
for damages arising from the sSell- 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 


(3) Where the © 


4 
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of replevin statutes may be such as to permit coun- 
However, a counterclaim is, 
of course, not permissible where it is expressly pro- 
vided by statute that a counterclaim cannot be plead- 


terclaim of this kind.‘ 


ed in an action for replevin.® 


In bail trover action. In the absence of statute, it 
has been held that a claim for damages arising from 
a breach of a contract cannot be allowed under a 
plea of recoupment in defense to an action of trover, 
unless some special intervening equity arises in favor 
of the defendant, such as insolvency or nonresidence 
of plaintiff ;° but the right to recoup or set off dam- 


ages may be given by’ statute.” 


In detinue action for the goods, it has been held 
that no such defense as a cross demand or recoup- 
ment on the ground that the seller has broken his 
contract can be made, since detinue lies only to re- 


er’s breach of contract and recov- 
er any damages actually suffered, 
but that the breach of the contract 
by the seller would in no way af- 
fect his right to recover possession. 


Shepard v. Wexler, 99 Wash. 610, 
170° P1338; Kohler -v.” ‘Turner; 84 
Wash. 192, 146 P 393; Gilbert Co. 


v. Husted, 50 Wash. 61, 96 P 835. 

4. See cases infra this note. 

[a] In Arkansas, under a statute 
providing that, in an action to replevy 
property under any instrument, de- 
fendant may show any set-off,. and 
judgment may be rendered for the 
property or the balance due thereon, 
where the action, although in form 
replevin is brought to collect the bal- 
ance of the purchase price, the buyer 
may counterclaim damages based on 
the seller’s breach of contract to have 
the property insured resulting in its 
loss by fire. Brunswick-Balke-Col- 
Jender Co. v. Culberson, 178 Ark. 957, 
12 SW (2d) 903. 


[b] In New York, under a statute 
providing that a counterclaim must 
tend to diminish or defeat plaintiff's 
recovery, and be a cause of action 
arising out of the contract, or trans- 
action set forth in the complaint as 
the foundation of plaintiff’s claim or 
connected with the subject of the ac- 
tion, defendant, in an action of replev- 
in for property conditionally sold, 
may counterclaim for damages based 
on a negligent installation of the 
property (a furnace and boiler) since 
the subject of the action is not alone 
the furnace and boiler, but also the 
installation thereof. Call Hardware 
Corp. v. Duggan, 216 App. Div. 514, 
215 NYS 581. 


5. Richards v. Hellen, 153 Iowa 66, 
133 NW 393 (Code § 4164). 


6. Harden v. Lang, 110 Ga. 392, 36 
SE 100. 
7. Ga. Civ. Code (1910) § 4484. 


[a] Under this statute, where the 
conditional seller sues to recover pos- 
session, the buyer may set off any de- 
mand he may have against the seller, 
or recoup any damages he has sus- 
tained from failure of consideration, 
defects in the chattels, or breach of 
the seller’s contract, whereby the buy- 
er has in any way been injured, 
whether the seller elects to take judg- 
ment for the property or for damages. 
Jeffersonville v. Cotton States Belt- 
ing, etc., Co., 30 Ga. A. 470, 118 SE 
442; Rogers v. Otto Gas Hngine 
Works, 7 Ga. A. 587, 67 SE 700. 


8. Charleston Hardware Co. v. 
Warner El. Mfg. Co., 79 W. Va. 216, 
90 SE 674. To same effect Brandon 
v. Montgomery Iron Works, 96 Ala. 
506, 11 S 540 (detinue being for the 


recovery of the specific property, spe-: 


‘cial pleas alleging fraud and misrep- 
resentation, want of consideration, 
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cover possession of a specific chattel and the party 
suing is entitlzd to all or none of it.® 


[§ 1329] bb. Breach of Warranty. A doordins to 
the weight of authority, in an action of replevin to 


recover goods conditionally sold, damages arising 


from a breach of the seller’s warranty cannot, in the 
absence of statutory authorization,® be asserted in 
defense of the action!® by set-off,t+ counterclaim,?” 
or recoupment.?% 
ceived universal sanction, it being held in some ju- 
risdictions that in replevin for goods conditionally 
sold defendant may defeat the action by alleging and 


This rule, however, has not re- 


showing damages caused by breach of warranty of 


failure of consideration, breach of 
warranty, and set-off or recoupment, 
on account of damages sustained by 
the delay in levying the property, are 
no answer to the complaint, especial- 
ly where it appears that defendant 
eye retains possession of the proper- 
ty). 

' 9. [a] Statute not authorizing 
set-off or recoupment.—A statute au- 
thorizing set-off or recoupment when 
“arising out of plaintiff's demand” or 
“out of the original consideration of 
any written instrument” does not au- 
thorize set-off or recoupment of dam- 
ages caused by breach of warranty in 
an action of replevin by the seller of 
goods conditionally sold to recover 
possession. Blair v. Johnson, 111 
Tenn. 111, 76 SW 912. 


10. People’s Electric R. Co. v. Mc- 
Keen Motor Car Co., 214 Fed. 73, 130 
CCA 513; Fairbanks v. Malloy, 16 Ill. 
A. 277; Lee-Strauss Co. v. Kelly, 292 
Pa. 403, 141 A 236. 


[a] Replevin is not an appropriate 
proceeding in which to determine 
whether the buyer has a just demand 
for a return of part or all of the pur- 
chase money by reason of a breach of 


warranty. Fairbanks v. Malloy, 16 
TI eAG WO Te 
11, Peuser v. Marsh, 167 App. Div. 


604, 153 NYS 381 [aff 218 N. Y. 505, 
113 NE 494]; Patch Mfg. Co. v. Kill- 
inger, 26 Pa. Co. 539; Blair v. John- 
son, 111 Tenn. 111, 76 SW 912. 


[a] Thus an affidavit of defense is 
insufficient which sets forth that at 
the time defendant leased the machin- 
ery replevied there was a contempora- 
neous parol agreement, that it was of 
suthcient power and capacity for de- 
fendant’s purposes, and would do the 
work specified, but it would not do 
said work, and defendant was obliged 
to buy new machinery, and do certain 
work by hand at a cost and damage 
specified as greater than the amount 
unpaid on the contract. It was said 
that the rule that no set-off is allow- 
able in replevin had not been changed 
by statute, and that defendant, having 
filed a counterbond and retained the 
property, a general judgment for 
plaintiff should be entered. Patch 
Mfg. Co. v. Killinger, 26 Pa. Co. 539. 


12. Call Hardware Co. v. Duggan, 
216 App. Div. 514, 215 NYS 581; Peu- 
ser v. Marsh, 167 App. Div. 604, 153 
NYS 381 [aff 218 N.Y. 505, 113. (NE 
494]; Spaus v. Stolwein, 75 Misc. 1, 
134 NYS 603. Contra Harrolds Mo- 
torcar Co. v. Gordon, 129 Misc. 348, 
221 NYS 486. 


[a] Statute held not to authorize 
counterclaim for damages.—aA statute 
requiring that a counterclaim must 
tend to diminish or defeat plaintiff's 
recovery, and be a cause of action 
arising out of the contract, or trans- 


the property sold equal to or in excess of the amount 
due on the contract, but that the action cannot be 
defeated by showing damages to a less amount than 
the amount due.?# 


_ And the right to counterclaim 


action set forth in the complaint as 
a foundation of plaintiff’s claim, or 
connected with the subject of the ac- 
tion, does not authorize defendant in 
an action of replevin to recover prop- 
erty held by him on a conditional 
sales contract to set up a counterclaim 
for breach of warranty. Call Hard- 
ware Co, v. Duggan, 216 App. Div. 514, 
215 NYS 581. Contra Harrolds Mo- 
torcar Co. v. Gordon, 129 Misc. 348, 
221 NYS 486. 


13. Peuser v. Marsh, 167 App. Div. 
604, 153 NYS 381 [aff 218 N. Y. 505, 
113 NE 494]; Blair v. Johnson, 111 
Tenn. 111, 76 SW 912. See Stokes v. 
Humphries, 69 Fla. 468, 68 S 448 (the 
statutory attributes of the action of 
replevin do not permit a recoupment 
of damages for breach of warranty in 
replevin by the seller of goods con- 
ditionally sold, at least, in the ab- 
sence of some equitable procedure). 


[a] In support of the foregoing 
views, it has been said (1) in respect 
of set-offs and recoupments that: 
“The fundamental idea involved in all 
offsets and recoupments is that they 
are brought forward by a defendant 
in opposition to some money demand 
asserted by plaintiff. In these actions 
it is contemplated that plaintiff’s dé- 
mand shall be abated or lessened by 
that of defendant. But how can this 
be, when the two actions proceed on 
wholly different lines, plaintiff, by a 
possessory action, demanding the pos- 
session of certain property, and de- 
fendant demanding damages by rea-- 
son of the breach of a contract con- 
cerning that property?’ (Blair vy. 
Johnson, 111° Tenn.-111, 11% % Siw: 
912) (2) and in respect of counter- 
claims that: ‘‘Replevin is a posses- 
sory action, and a counterclaim for 
damages can neither diminish nor de- 
feat a claim for the recovery of spe- 
cific chattels” (Spaus v. Stolwein, 75 
Mise. 1, 134 NYS 6038, 604). 


14. Mercantile Trust Co. v. Roland, 
(Ok1.) 288 P 300; Wayne Tank, etc., 
Co. v. Harper, 118 Okl, 274, 247 P 985; 
Remington Typewriter Co. v. Ruther- 
ford, 56 Okl. 291, 156 P 166; McCar- 
gar v. Wiley, 112 Or. 215, 229 P 665; 
Zimmerman v. Sunset Lumber Co.,, 57 
Or. 309, Jit. P1690, 32) RAN 'S 123, 
AnnCasi913A 103. 


“The scope of replevin is such that 
such equities between the parties may 
be adjusted in that action. Now, if 
there was a breach of the implied 
warranty of fitness, there was, pro 
tanto, a failure of consideration. 
Wherefore, whether there was any 
balance due plaintiff entitling it to 
possession, depended upon determina- 
tion and offsetting the damages for 
breach of warranty, if any. Where- 
fore, such plea is competent in a re- 
plevin action.’ Wayne Tank, etc., 
Co. v. Harper, 118 Oki. 274, 275, 247 P 


‘ 
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such damages may be given by special statute au- 
thorizing counterclaims in replevin actions of this 
kind,!® or by the construction put upon a general 
statute authorizing counterclaiming.t® So, too, a 
statute authorizing a buyer to set up against the 
seller the breach of warranty by way of recoup- 
ment+? has been held to apply to conditional sales 
and with equal force, whether the action is for the 
purchase price of the goods, or for their recovery.*® 


In detinue, the action being for the recovery of 
the specific property, a special plea alleging breach 
of warranty is no answer to the complaint, 19 espe- 
cially where it appears that defendant still retains 
possession of the property.?° 


[§ 1330] e. Parties. General rules?! apply as to 
parties in actions to recover possession of goods con- 
ditionally sold, or damages for their conversion. As 
elsewhere shown, if the selier has assigned his rights 
to a third person, the assignee may and should sue 
in his own name.?* When the seller has merely 
indorsed the notes given for the price, he may him- 
self bring an action to recover the goods, although 
suits were pending thereon against the buyer by the 
indorsees,?* but he will hold the property or pro- 
ceeds in trust for the owners of the notes.2+ Where 
the property has been mortgaged by the buyer to one 
who has notice of the seller’s: rights, and who takes 
possession, there is a joint conversion, and an action 
therefor may be brought against them jointly.?% 
And it has been held that a trustee in bankruptcy 
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can maintain an action to recover property of the 
bankrupt buyer sold on execution against him after 
a deeree in bankruptcy.?°® 

[§ 1331] f. Pleading. General rules*’ govern the » 
requisites and sufficiency of the declaration or com- 
plaint in actions of replevin or detinue by the seller 
to recover possession of property conditionally 
sold.28 The declaration or complaint must show 
ownership in plaintiff at the time of the commence- 
ment of the action,?® and default in performance by 
the buyer.®° Since the action is not based on notes 
given for the price, but upon alleged ownership of 
the property, the notes need not be made a part of 
the complaint.*!_ Where return or tender of notes 
given for the purchase price is not a condition pre- 
cedent to the right to recover,®? it is not necessary 
to allege a return or tender-of such notes.** 


Plea or answer. General rules?* govern the requi- 
sites and sufficiency of the plea or answer in actions 
of replevin or detinue by the seller to recover pos- 
session of property conditionally sold.*° The plea or 
answer must allege the facts on which defendant re- 
lies to defeat a recovery of the property,®® such as 
a waiver of performance after default.27 And when 
the buyer is still in undisturbed possession at the ~ 
time suit is brought failure of the seller’s title can- 
not be shown unless pleaded.*8 And if a breach of 
warranty is relied on to reduce damages in case a 
money judgment is awarded in lieu of the specific 
property, the facts showing the breach of warranty 


covery.—A plea alleging payments to 


985. 


Wature of judgment entered when 
damages shown are less than amount 
due see infra § 1340. 

15. See statutory provisions. 

16. See statutory provisions. 

[a] In Minnesota (1) under a stat- 
ute authorizing counterclaims when 
“connected with the subject of the 
action,” that in replevin for goods 
conditionally sold an answer, setting 
up as a counterclaim a breach of 
warranty of the property, neglect to 
make it conform to the warranty on 
notice, and a readiness to return the 
property on being repaid the amount 
paid on the purchase price, was a 
proper counterclaim. W. W. Kimball 
Co. v. Massey, 126 Minn. 461,,148 NW 
307. (2) And the buyer is not obliged 
to return the property in the absence 
of an agreement to that effect as a 


condition precedent to his right to a 


rescission and return of the amount 


paid. W. W, Kimball Co. v. Massey, 
supra, 
17. See decietass provisions; and 


supra § 797 
18. Poles v. Marsh, 218 N. -Y. 505, 
113 NE 494, 495, AnnCas1918B O13. 


“Tt is obviously to the interest of 
both parties to a contract of condi- 
tional sale like that in suit' here to 
have their respective claims adjusted 
and determined in one lawsuit; and 
we think that the legislative intent to 
permit this to be done is discoverable 
in the language of the statute— 
whether the seller sues for the pur- 
ehase price or sues to recover back 
the goods.” Peuser v. Marsh, supra. 

[a] Under Uniform Sales Act, 
adopted in New York, which provides 
that, where there is a breach of war- 
ranty by the seller, the buyer may 
“set up against the seller the breach 
of warranty by way of recoupment 
in diminution or extinction of the 
price,’ where the conditional seller 
of property seeks to replevin it the 


y 


{| buyer may defend by pleading breach 


of warranty by way of recoupment in 
diminution or extinction of the price. 
Peuser v. Marsh, 218 N. Y. 505, 113 


| NE 494, 495, AnnCasi1918B 913. 


19. Brandon v. Montgomery Iron 
Works, 96 Ala. 506, 11 S 540. 

20. Brandon v. Montgomery Iron 
Works, supra. 

21. See Parties 48 C. J. p 1. See 
also Detinue §§ 388, 39; Replevin §§ 
91-96; Trover and Conversion [38 Cyc 
2050]. 

22. See infra §§ 1414, 1437. 

23. McPherson v. Acme Lumber 
Co., 70 Miss. 649, 12 S 857. 

24. McPherson v. Acme Lumber 
Co., supra. 

25. Ensley Lumber Co. v. Lewis, 
121 Ala. 94, 25 S 729. 

26. Coats v. Farrington, 
422, 9 NW 456. 

27. See Detinue §§ 44-52; 
in §§ 172-187. 

28. See cases infra notes 29-33. 

29. Commercial Credit Co. v. Peak, 
195 Cal. 27, 231 P 340, 

80. Pacific Finance Corp. v. Rof- 
falli, 98 Cal. A. 198, 276 P 1064. 

fa] Allegation of default held suf- 
ficient.—A complaint alleging that 
none of the installments falling due 
subsequent to the date of the condi- 
tional sale agreement had been paid 
is sufficient allegation that a particu- 
Jar installment was unnaid. Pacific 
Finance Corp. v. Roffalli, 98 Cal. A. 
198, 276 P 1064. 


46 Mich. 


Replev- 


S31. Payne v. June, 92 Ind. 252. 
32. See supra § 1322. 
33. Zederman v, Thompson, 17 N. 


Mi.) 56, 1215 P9609; 

34. See Detinue §§ 53-58; 
in §§ 189-191. 

85. See cases infra this note and 
notes 36-40, 

[a] Good as limiting amount of re- 


Replev- 


plaintiff and its assignor, although 
not setting up a legal defense, was 
good as seeking to limit the recovery 
to a portion of the proceeds of a sher- 
iff’s sale representing the amount still 
due and unpaid, and not exceeding the 
value of the property. Smith v. Com- 
mercial Credit Co., 28 Ga. A. 4038, 111 
SHE 821. 

[b] Affidavit of defense is insuffi- 
cient, which’ admits the execution of 
the lease and default of payment, and 
avers that the car which defendant 
received under the lease, was not the 
one contemplated in his negotiations 
with plaintiff, some days prior to the 
signing of the lease and the transfer 
of the property. If defendant, in such 
proceedings, believed himself to have 
been defrauded by a substitution of 
an inferior machine, it was his duty 
to return the car and demand the 
money, which had been paid in ad- 
vance, or to keep it under the terms 
and conditions of the lease. He could 
not both keep the car and refuse to 
pay the rental as it accrued. Stern 
v. Haven, 72 Pa. Super. 164. 


[ce] Counterclaim setting up pur- 
chase of an automobile, assignment 
of a contract of sale to plaintiff, pay- 
ment of all installments, demand for 
certificate of title, plaintiff’s seizure 
and sale of the automobile constitut- 
ing breach of the contract of sale, 
and further alleging that plaintiff was 
no longer in possession of the auto- 
mobile, sufficiently shows that de- 
fendant is entitled to possession of 
the automobile. Pacific Finance Corp. 
v. Gherna, (Ariz.) 287 P 304. 


86. Emerson-Brantingham Impl. 
Co. v. Arrington, 216 Ala. 21, 112 S 
428; American Soda Fountain Co. ve 
Dean Drug Co., 136 Iowa 312, 111 NW 


37. American Soda Fountain Co. v, 
Dean Drug Co., ‘supra. 

38. Ross v. McDuffie, 91 Ga, 120, 
16 SE 648, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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should be alleged.*® So if defendant seeks judg- 
ment for payments made, the plea should allege a 
readiness to account for hire and offer to do equity 
for any depreciation in the value of the property 
by damage or injury over and above ordinary wear 
and tear.*° 

Rejoinder. Where, in detinue the plea admitted 
that the goods were sold on a conditional sales con- 
tract, but set up certain provisions of the contract 
limiting operation of the clause reserving title, it was 
not necessary for defendant in its rejoinder to deny 


the contract or that the goods were sold thereun- 
der.*? 


[§ 1332] g. Issues, Proof, and Variance. General 
rules governing matters to be proved,*? conformity 
of pleadings and proof,#* and variance between alle- 
gations and proof,** apply in actions by a condition- 
al seller to recover possession of the property condi- 
tionally sold on default of the buyer.*® 


Matters to be proved. Plaintiff must show that 
some part of the purchase price remains due,*® and 
the amount thereof.47 Where plaintiff’s only claim 
to property in defendant’s possession was under as- 
signment of, a conditional sales contract, it was un- 
necessary for defendant buyer to prove that the sell- 
er was the authorized agent of plaintiff in order to 
establish a defense that the contract was signed and 
delivered on an oral agreement that it should not 
become operative until the happening of a future 
event.*® 

Matters admissible under pleading. Defendant 
may show under a general denial that plaintiff had 
previously made an election of remedies by bringing 
an action for the purchase price.t® Where defend- 
ant in detinue by the seller in a conditional sales 
contract suggested as authorized by statute that the 
jury ascertain the balance of the price due, evidence 
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of matters in recoupment going to a reduction of the 
claim of the seller was proper although the matter 
was not set forth by special pleas.°° 


Conformity of pleadings and proof. A pleading 
setting up a conditional contract of sale of machin- 
ery is not supported by proof of a material modifica- 
tion of the contract by consent, involving changes in 
the character of the machinery and in the date of 
delivery.*? 

[§ 1333] h. Evidence—(1) Burden of Proof and 
Presumptions. Rules governing burden of proof®? 
and presumptions’? apply in actions to recover pos- 
session of property conditionally sold on default of 
the buyer.°* The burden of proof is on plaintiff to 
show his right to possession of the property sold,°° 
that he has the immediate right of possession at the 
commencement of the action;®® and he is not re- 
heved from this burden by the fact that in order to 
entitle defendant to retain possession of the prop- 
erty under a return bond given by him in the sut, 
he may be compelled to prove a right to possession in 
himself.*7 Plaintiff must show his right of posses- 
sion to the identical property in controversy.°* The 
burden is on plaintiff to show that the sale was con- 
ditional and not absolute®® by a preponderance of 
the evidence®® and a breach of the contract by the 
buyer.®! In jurisdictions where the loss of the prop- 
erty falls on the conditional seller when not due to 
the buyer’s fault,®°? the burden is ordinarily on the 
buyer to show that the loss was without his fault;°* 
but where the seller caused a seizure of the property 
by the sheriff, and it was not replevied by either par- 
ty, the burden is on the seller to show that the subse- 
quent destruction of the property was due to the 
fault of the buyer.®* 


[§ 1334] (2) Admissibility. Rules governing the 
relevancy and materiality®®> and competency®® of 


39. McKimmie v. E. E. Forbes Pi- 
ano Co., 155 Ala. 259, 46 S 772. 


40. Standard Motors Finance Co. 
v. O'Neal, 35 Ga. A. 727, 134 SE 843. 


41. John Deere Plow Co. v. City 
Hardware Co., 175 Ala. 507, 57 S 766, 
767 (‘for the reason that the defend- 
ant was claiming that they were sold 
under said contracts, had so claimed 
in its pleas, and was by this rejoinder 
merely specially setting up one of the 
provisions of said contract as the 
ground of defense’’), 


42. See Pleading §§ 1160-1186. 
43. See Pleading §§ 1167-1186. 
44. See Pleading §§ 1187-1211. 
45. See cases infra this section. 


46. Brunswick-Balke-Collender Co. 
v. Culberson, 178 Ark. 957, 12 SW (2d) 


903. 


47. Evans v. Junius Hart Piano 
House, 140 Miss. 467, 106 S 9; Brun- 
son v. Volunteer Carriage Co., 93 
Miss. 793, 47 S 377. 

48. National Finance Co. v. Mitch- 
ell, 157 Minn. 47, 195 NW 542. 

49. Pels v. David M. Oltarsh Iron 
Works, 129 NYS 371. 

50. W.« T. Adams Mach. Co. vy. 
South State Lumber Co., 2 Ala. A. 471, 
56 S 826. 


Slee Adams: \ Mach. CO. n) Vv. 
South State Lumber Co., supra. 


52. See Evidence §§ 13-24. 

53. See Evidence §§ 25-88. 

54. See cases infra this section. 

55. Schoenfeld-Yatter Co. v. Cline, 
64 Ind. A, 285, 115 NE 787; Evans v. 
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Junius Hart Piano House, 140 Miss. 
467,106 S 9; Arter v. Jacobs, 226 App. 
Div. 343, 284 NYS 357. 

56. Malone v. Collins, 112 Ark. 269, 
165 SW 641; Ott v. Specht, 13 Del. 61, 
12 A 721. 


57. Ott v. Specht, supra. 


58. Brunson v. Volunteer Carriage 
Coz, 23-Miss., 7938), 47S 130ie 

59. Shook v. Levi, 240 Fed. 121, 153 
CCA 157; Smith v. Kemether, 24 Del. 
572, 76 A 482; Randolph y. Randolph, 
3 Munf. (17 Va.) 99. 


60. Shook v. Levi, 240 Fed. 221, 153 
CCA. 157. \ 


61. Smith v. Kemether, 24 Del. 572, 
76 A 482; Arter v. Jacobs, 226 App. 
Div. 348, 234 NYS 357; and cases in- 
fra this note. 


[a] Failure to pay purchase mon- 
ey.—A seller, bringing replevin for 
goods conditionally sold, must show 
that the price has not been paid. 
Herrington v. Sears, 37 Ga. A. 795, 142 
SE 181; Evans v. Junius Hart Piano 
House, 140 Miss. 467, 106 S 9; Brun- 
son v. Volunteer Carriage Co., 93 Miss. 
TR CMOS) BHT 


[b] In Arkansas (1) if the plead- 
ings or admissions of the parties ad- 
mit the sale and the reservation of ti- 
tle, then the burden is upon defendant 
to prove payment, it is not necessary 
for plaintiff to carry the burden of 
proving a continuance of the indebt- 
edness. Faisst v. Waldo, 57 Ark. 270, 
21 SW 436. (2) But where the sale 
and reservation of title are not admit- 
ted, the burden of proving continu- 
ance of the indebtedness is on plain- 
tiff. Black v. Roberson, 112 SW 402. 


62. See supra § 1202. 


63. Klein v. Vandiver, 24 Ga. A. 
290, 100 SE 654. 


64. Jeffersonville v. Cotton States 
Belting, etce., Co., 30 Ga. A. 470, 118 
SE 442. 


[a] Property being in the custody 
of the law, the prima facie presump- 
tion is that the buyer was not at fault 
in its destruction. Jeffersonville v. 
Cotton States Belting, etc., Co., 80 Ga. 
A. 470, 118 SE 442. 


65. See Evidence §§ 89-156. 


[a] Held irrelevant and immateri- 
al.— (1) In bail trover by the seller’s 
transferee to recover property sold on 
conditional sale, the buyer’s statement 
as to the financial condition during 
negotiation for purchase was irrele- 
vant. Standard Motors Finance Co. 
v. O’Neal, 35 Ga. A. 727, 134 SE 8438. 
(2) Where the seller elects to sue in 
bail trover instead of on the contract, 
special stipulations in the contract 
that might affect the rights of the 
parties if the suit had been to enforce 
the contract cannot be considered in 
the trover suit. Savannah Motor Car 
Co. wa Butler, 37) Gap AS 32101140" Sib 
383. (3) Where the seller of person- 
alty took notes reserving title, which 
were recorded, and sought to obtain a 
purchase-money attachment against 
the buyer, and then’ brought bail tro- 
ver against one other than the buyer, 
it was not error in the trover suit to 
refuse to admit in evidence a certi- 
fied copy of the attachment and of an 
order dismissing the levy in that case. 
Coley v. Dortch, 139 Ga. 239, 77 SE 
Tle 


66. See Evidence §§ 157-162. 
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evidence apply in actions by a conditional seller to 
recover possession of property sold on default of 


the buyer. 


[§ 13835] (8) Weight and Sufficiency. Rules gov- 
erning weight and sufficiency of evidence®? apply in 


[a] To show conditional sale.—(1) 
Where the issue is whether the sale 
was conditional or absolute, evidence 
was admissible that one of the parties 
had paid for the maintenance of the 
property and was generally in posses- 
sion of the same as owner. Jacob 
Dold Packing Co. v. Potter Title, etc., 
COV wea. Super 272. (C2) And on 
Such issue, it is competent for the 
seller to show that at the time of the 
delivery the buyer was insolvent and 
in notoriously bad credit, as having 
some tendency to show that it was 
probable that credit was not given to 
the buyer. Buswell Trimmer Co, v. 
Case, 144 Mass. 350, 11 NE 549. 


[b] ‘To show title in seller.—(1) A 
sales contract is admissible in evi- 
dence to establish plaintiff's claim of 
title. Worsham v. Penn, 32 Ga. A. 
189, 122 SH 817. (2) And it has been 
held that failure to surrender writ- 
ings containing evidence of plaintiff's 
title to property or defendant’s obli- 
gation to pay therefor does not render 
the writings inadmissible, although 
such failure at the trial might affect 
plaintiff's right to recover. Williams 
v. C. ©. Baggs Auto Co., 32 Ga. A. 253, 
122 SE 805. (38) Anda title retention 
note is admissible to establish plain- 
tiff’s title over the objection that it 
had been transferred to a third per- 
son where it appeared that transfer 
was made merely as collateral securi- 
ty and that the debt thus secured had 
been paid. Lucas vy. Cornett, 36 Ga. 
A. 50, 135 SE 510. (4) So where the 
sales contract together with the title 
to the property therein described had 
been transferred by the buyer to a 
finance company it is not error to ad- 
mit in evidence a retransfer by the 
finance company to the buyer over ob- 
jection that the retransfer was not 
dated, and thus did not appear to have 
placed the title to the automobile 
back into plaintiff before the filing of 
the suit, it appearing from aliunde 
evidence introduced by the plaintiff 
that the retransfer, while not dated, 
was actually executed and delivered 
before the suit was filed. Cook v. 
Clarke Chevrolet Co., 41 Ga. A. 389, 
153 SE 88. (5) It is error to exclude 
an instrument stipulating that title 
to the property sold shall remain in 
the seller until the purchase price is 
paid, because in the same instrument 
there is a mortgage of other personal 
property for the purpose of further 
securing the payment of the purchase 
orice, on the ground that the instru- 
ment is a mortgage, especially when 
plaintiff offers and promises to fol- 
low up such instrument and connect 
it with other evidence. There is no 
principle of law which prevents the 
entire transaction between the parties 
from being embraced in one and the 
same instrument. Mizell Live Stock 
Oo) Yoo). ds) McCaskill Co, 59 Pla. 322, 
51 S 547. 


[ec] To identify property.—Where 
defendant, having possession of cer- 
tain trucks, agreed to return them up- 
on cancellation by owner of trust re- 
ceipts covering such trucks, but after 
cancellation of trust receipts refused 
to return trucks, in claim and deliv- 
ery, Such receipts were admissible to 
identify property, 
plaintiff surrendered to obtain de- 
fendant’s agreement to redeliver prop- 
erty. Commercial Credit Co. v. Peak, 
195 Cal. 27, 231 P 340. 


{d] To show breach by buyer.— 


and show what: 
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The admission of notes substituted 
for the original note given as condi- 
tional payment for the property is 
proper for the purpose of showing 
nonpayment of the original note giv- 
en under the terms of the contract, 
although the payee and drawers of the 
substituted notes were not parties to 
the contract. Saffran v. Grillo, 4 N. J. 
Mise. 618, 133 A 772. 


[e] To. show balance due.—In bail 
trover by a seller of property holding 
title as security for the purchase 
money against the purchaser, after 
the the contract had been introduced 
in evidence without objection, the pur- 
echase-money notes were properly ad- 
mitted to show the balance due on the 
property. Williams v. C. C. Baggs 
Auto Co., 32 Ga. A. 253, 122 SE 805; 
Jones v. May, 27 Ga. A. 152, 107 SH 
897. 

[f{] To show damages for wrong- 
ful detention.—In an action by a con- 
ditional seller to replevy automobile 
after buyer’s default in payment of 
first note and seller’s transfer of re- 
maining unmatured notes, which he 
paid after commencement of suit, 
such unmatured notes were admis- 
Sible on question of defendant’s spe- 
cial interest and right to damages for 
wrongful detention, as showing 
amount of purchase money which de- 
fendant failed to pay and time when 
plaintiff became entitled to reposses- 
aoe Voges v. Ward, 98 Fla. 304, 123 


[g] Evidence competent for some 
purposes, but not for others.—(1) Ev- 
idence offered for a special purpose 
for which it is incompetent, should 
not be admitted, although competent 
for some other purpose. Brandon v, 
Montgomery Iron Works, 96 Ala. 506, 
11 S 540. (2) Thus, in detinue to re- 
cover possession of property condi- 
tionally sold, it is not error to refuse 
to permit defendant to introduce evi- 
dence showing a partial payment of 
the price of the property, where such 
evidence is offered, not for the pur- 
pose of reducing the debt on an ascer- 
tainment of the amount thereof by 
the jury, but for the purpose alone 
of showing that defendant had paid a 
sum greater than the agreed price of 
the portion of the property delivered. 
Brandon vy. Montgomery Iron Works, 
supra. 


67. See Evidence §§ 1730-1806. 
68. See cases infra this note. 
[a] Evidence sufficient to show 


that sale was conditional.—Meyer v. 
Pacific Mach. Co., 244 Fed. 730, 157 
CCA 178; Pocahontas Graphite Co. 
v. Minerals Separation North Amer- 
lean Corp., 225 Ala. 225, 109 S 873: 
Malone y. Collins, 112 Ark. 269, 165 
SW 641; Twentieth Century Mach. 
Co. v. Excelsior Springs Mineral 
Water, \etc.,.Co.y (As) 1171 (SW 944 
[aff 273 Mo, 142, 200 SW 1079]. 


[b] #vidence insufficient to show 
that sale was not conditional.—The 
acceptance of notes for the balance 
remaining due of the purchase price 
is not conclusive evidence that the 
sale was absolute, and not condi- 
tional. The fact is but a circum- 
stance in determining the nature of 
the contract. Shook v. Levi, 240 
Fed. 121, 153 CCA..15%7; Perkins v. 
Mettler, 126 Cal. 100, 58 P 884; Van 
Allen vy. Francis, 128 Cal. 474, 56 

\ 


P2339 
[c] Evidence snfficient to show 
there was no conditional sale,— 
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actions to recover possession of property condition- 
ally sold-on default of the buyer.°§ 

[§ 1336] i. Trial. 
actions generally, in respect of questions of law and 
fact,®® as well as in respect to taking the case from 


64 


Rules governing trial in eivil 


Schoenfeld-Yatter Co. v. 
Ind. A. 285, 115 NE 787. 


{d] Evidence sufficient to show 
that conditions were not waived. 
Pocahontas Graphite Co. v. Miner- 
als Separation North American Corp., 
215 Ala. 225, 109 S 873. 

[e] Evidence sufficient to show 
right to immediate and exclusive pos- 
session.—Commercial Credit Co. vy. 
Peak, 195 Cal. 27, 231 P 340. 

[f] Evidence sufficient to estab- 
lish title in plaintiff.—Parker v. 
Rolfe, 167 Ark. 245, 267 SW 775. 


g] Evidence sufficient to show 
performanc&é by buyer.—Hartshorn 
v. Elite Printing Co., 87 Cal. A. 753, 
262 P 467. 


{h] Evidence sufficient to show 
breach by buyer.—Malone vy. Collins, 
112 Ark. 269, 165 SW 641; Andrews 
v. De Lorm, 102 Cal. A. 6238, 283 
P 393; Hillel v. Julius H. Buettner 
Furniture, etc., Co., 62 Ind. A. 481, 
113 NE 12; Johnson v. Clements, 
108 Wash, 332, 184 P 318. 


[i] Evidence sufficient to identify 
property.—Roberts v. Robinson, 141 
Md. 37, 118 A 198. 

[ij] Evidence sufficient to show 
offer to perform.—Wilkinson v. Fish- 
erman’s, etc., Supply Co., 57 Cal. A. 
165, 206 P 761. 


[k] Evidence prima facie suffi- 
cient to show value of property.— 
The agreed.price in the contract of 
sale is prima facie but not conclu- 
sive evidence of the actual value of 
the property. Williams v. - Ge 
Bages Auto Co., 32 Ga. A: 253, 122 
SE 805; Securities Trust Co. v. Mar- 
shall, 30 Ga. A. 379, 118)-SE. 4783 
Jones’ vv. May,’ 27 Gav UAGM52) on 
SE 897; Jordan v. Jenkins, 17 Ga. 
A. 58, 86'SE -278. 


[1] Evidence sufficient -to show 
demand.—Hicks v. Hill Aeronautical 
School, 286 P 553. 


[m] Evidence insufficient to show 
that loss was caused without buy- 
er’s fault.—Klein v. Vandiver, 24 Ga. 
A. 290, 100 SE 654. 


[n] Evidence sufficient to make 
prima facie case.—Hdwards v. Crit- 
tenden, 213 Ala. 156, 104 S 277. 


Cline, 


[0] Evidence sufficient to sustain 
verdict for plaintiff—Wilson § v. 
Owen, “19 9G@ar “AS 159191). SSE oaae 


Evans v. Junius Hart Piano House, 
140 Miss. 467, 106 S 9. 


[p] Evidence insufficient to sus- 
tain verdict for plaintiff.—Daniel v. 
tae oe) 199 Iowa 968, 203 NW 
coo. 

[q] Evidence sufficient to sustain 
verdict for defendant.—Goodrum vy. 


Abajian, 58 Cal. A. 485, 208 P 695; 
Ludwig Co. v. Greene, 88 Pa. Su-- 
per. 1387. 

68. See Trial [388 Cye 151b et 
seq]. 

[a] Questions of law for court.— 


(1) Sufficiency of the description of 
the property in the contract of con- 
ditional sale is a question of law 
for the court (Van Dyke v. White, 
33° Ga. A. 627, 127 SE 617), (2) as 
is also the question whether lan- 
guage used by the seller was suf- 
ficient to support an inference that 
it was intended as a demand for 
possession of the property, and was 
so understood by the buyer (Grow 
v. Washburn, 95 Vt. 370, 115 A 226), 
(3) and whether the language or 
conduct of the buyer amounted to 
a refusal to deliver (Grow v. Wash- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1336-1337] 


the jury,’® instructions to jury,7! verdict,’ find- 
ings,‘ and trial by court,’* apply in actions by sell- 
er to recover possession of property conditionally 


sold. 


[§ 1337] j. Damages—(1) On 


Plaintiff—(a) In Actions of Detinue or Replevin. 


burn, supra). 


[b] Questions of fact for jury.— 
It is for the jury to determine 
whether the sale was absolute or 


conditional on (1) conflicting (Smith 
v. Kemether, 24 Del. 572, 76 A 482; 
Wildwood Bd. of Education v. Bright, 


91 N. J. L. 579, 103 A 422; Michael 
v. Stuber, 73) Pa. ‘Super. 390) > (2) 
or inconclusive (Johnson v. Peter- 


Son, 172 Minn. 16, 214 NW 479) ev- 
idence. (3) The actual identity of 
the property is_a question of fact 
for the jury. Van Dyke v. White, 
33 Gay Ai) 627, °1270SH! (61759 (4) So 
it has been held a question for the 
jury whether a demand for a re- 
turn of the property has been made 
(Atau v. Goo Wan Hoy, 23 Hawaii 
182), (5) or whether the peaceable 
resumption of possession constituted 
a reasonable exercise of the right 
of rescission (Levan v. Wilten, 135 
Pa. 61, 19 A 945). (6) Where the 
lessee of an automobile was given 
the option of paying rentals, either 
in advance or in biweekly payments, 
and then pays one-half of the en- 
tire rental in advance, with inter- 
est upon the balance for the term 
of the lease, the question is prop- 
erly for the jury as to whether or 
not the parties did not, by the pay- 
ment and acceptance of such inter- 
est, extend the time for payment 
of rentals to the period for which 
interest was paid; there being no 
other explanation of such payment. 
Automobile Finance Co. v. Sloan, 78 
Pa. Super. 231 

70. See Trial [388 Cyc 1532 et seq]. 

{a] Nonsuit (1) is erroneous, 
where plaintiff proves a sufficient case 
to enforce a judgment in his favor, 
in the absence of evidence to the con- 
trary (Pacific Finance Corp. v. Rof- 
falli, 98 Cal. A. 128, 276 P 1064); (2) 
and the fact that the complaint was 
insufficient does not affect this con- 
clusion, since insufficiency of the com- 
plaint is not a ground for nonsuit 
(Pacific Finance Corp. v. Roffalli, su- 
pra). (3) In an action by the seller 
of a piano to recover its possession 
under unregistered conditional sales 
contract, in which was joined as de- 
fendant one claiming to be the pur- 
chaser from the conditional buyer, 
court properly refused to allow such 
defendant’s motion for judgment as 
of nonsuit, where there was conflict- 
ing evidence as to whether defendant 
was purchaser for value from buyer. 
Andrews Music Store v. Boone, 197 


LN. C. 174, 148 SE 39. 


{[b] Directing verdict.—(1) It is 
error to direct a verdict for defend- 
ant, where there is sufficient compe- 
tent evidence to warrant a submission 
of the case to the jury. Mercantile 
Trust Co. v. Roland, 92 Okl. 126, 218 
P 826. (2) And, where in bail trover 
the: seller elects to take judgment 
within amount of the indebtedness 
for the highest proved value of the 
property between conyersion and tri- 
al, direction of a verdict for the sell- 
er is error, where, under the evidence, 
the value of the property in any less- 
er amount could have been found. 
Lott v. Banks, 21 Ga. A. 246, 94 SE 
322. (3) Where the action is defend- 
ed on the ground of fraud, it is not 
error to give binding instructions for 
plaintiff on failure to produce evi- 
dence to warrant a finding of fraud 
or that the lease did not contain all 
the covenants of the parties. Stern 
v. Hess, 78 Pa. Super. 413. (4) 
Where, in bail trover, it appeared 
without dispute that the title of the 
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As in other actions of detinue™® or replevin’® the 
conditional seller, if he prevails in his action of 
detinue or replevin for the property conditionally 


sold, is, in addition to a return of the property, en- 


Judgment for 


property sold was in plaintiff and that 
plaintiff had made a demand for the 
property which had been refused by 
defendant, it was not error to direct 
a verdict for plaintiff. Harrison v. 
Central Georgia Automotive Co., 31 
Ga. Ay, 603,,,124. SE 68955 (5)="Whene 
the seller had repossessed the prop- 
erty on default of the buyer in ac- 
cordance with the terms of the con- 
tract and was in possession ‘at the 
time of the trial of the action to re- 
cover possession, a question as to the 
value of the property was _immateri- 
al, and no error arose in directing a 
verdict for possession of the auto- 
mobile without the court’s having de- 
termined its value and permitted the 
buyer to either surrender it or pay 
the value. General Motors Accept- 
Bg 8 ORD: v. Lund, 60 Utah 247, 208 


71. See Trial [38 Cyc 1594 et seq]. 

[a] Ignoring issues, theories, or 
evidence.—An instruction that if the 
machine sold did not do good work 
there was a breach of ‘the condition- 
al sale contract constituting a de- 
fense to an action of replevin there- 
for by the seller, without charging 
that damages must have resulted 
from the breach, is erroneous, as 
overlooking the question whether or 
not the buyer was ‘damaged by rea- 
son of the failure of the machine to 
do the work it was intended to per- 
form, and what the damage was. 
Remington Typewriter Co. v. Ruther- 


ford, 56 Oki. 291, 156 P 166. 


[b] Confining instructions to is- 
sues raised.—(1) Where it appears 
that the alleged buyer could read and 
had signed the paper constituting the 
conditional sale contract, evidence 
that he thought the property had been 
given to him and that the paper was 
a receipt does not warrant submitting 
to the jury the question of his under- 
standing of the transaction, no fraud 
being shown. Thomas vy. Cooksey, 
130 N. C. 148, 41 SE 2. (2) Where the 
defense was that waiver of prompt 
payments on one of two cars sued 
for was in consideration of prompt 
payments on the other, but the evi- 
dence showed that ‘defendant failed 
to make such prompt payments, the 
court properly took such defense 
from the jury. Winton Motor Car- 
riage Co. v. Blomberg, 84 Wash. 451, 
147 P21, 


[c] Request for instructions.—In- 
structions should be refused where 
there is no evidence on which to base 
them. Donovan v. Universal Motor 
Truck Co., 262 Fed. 322. 


[d] Instructions as to character 
of verdict.—In bail trover by trans- 
feree the contract and purchase-mon- 
ey notes, which were introduced in 
evidence with the announcement that 
they would be surrendered at the 
proper time, court should instruct the 
jury to so mold the verdict as to pro- 
tect the rights of the parties. Secu- 
rities Trust Co. v. Marshall, 30 Ga. 
A. 379, 118 SE 478. 

72. See Trial [38 Cyc 1868 et seq]. 

[a] Scope, sufficiency, and effect.— 
(1) In bail trover, where the verdict 
rendered is in an amount less than 
the unpaid purchase money, and there 
is evidence that, at the time of the 
trial, the property is worth consid- 
erably in excess of the amount of 
the verdict, the verdict is not sub- 
ject to the objection that the evidence 
fails to show the value of the prop- 
erty between the date of the alleged 


wholly 


titled to recover damages for its wrongful deten- 
tion,’* unless he has estopped himself from claiming 


conversion and the trial. Woodbury 
v. Atlanta Dental Supply Co., 36 Ga. 
A. 548, 137 SE 302. (2) In an action 
by the seller of an automobile for 
possession thereof because of breach 
of conditions in the sales contract, a 
verdict awarding defendant damages 
on his counterclaim for breach of war- 
ranty would not preclude plaintiff’s 
recovery on his complaint, as his 
right to possession was a matter of 
eontract, which the buyer récognized 
by filing his counterclaim. William 
H. Nichols Garage v. Miller, 85 Ind. 
A. 203, 153 NE 480. 


[b] Surplusage.—In bail trover 
where ‘defendant disclaimed title and 
deposited the property with the sher- 
iff, from whom it was received by the 
seller, and by agreement the only 
question submitted to the jury was 
that of costs, so much of the verdict 
as awarded the property to plaintiff 
was properly treated as surplusage 
in rendering judgment. Pannell v. 
McGarity, 27 Ga. A. 71, 107 SE 352. 

73. See Trial [88 Cyc 1907 et seq]. 

[a] Sufficiency of findings.—A 
finding that plaintiff was the owner 
and entitled to possession was a suf- 
ficient affirmative finding as to a de- 
fense that plaintiff had defaulted in 
installments due, as such finding was 
inconsistent with such an 
averment. Rhoades v. Lyons, 34 Cal. 
A. 615, 168 P 385. 


[b] Construction and operation.— 
Findings of agreement to extend cred- 
it until automobile was sold by pur- 
chaser, giving of renewal notes with- 
out canceling lien note, seller’s inten- 
tion not to surrender its rights there- 
under and such understanding by 
purchaser’s corporate successor, were 
held to preclude inference that re- 
newal notes were in payment of orig- 
inal indebtedness. Manley Bros. Co. 
v. Somers, 100 Vt. 292, 137 A 336. 


74 See Trial [38 Cyc 1933 et seq]. 


[a] Duty to make findings sup- 
ported by evidence.—(1) In an action 
for conversion of an automobile sold 
conditionally with a lien reserved, by 
removing it from the state without 
the consent required by Gen. L. 2836, 
refusal of the trial court on request 
to find that the car was taken out of 
the state without plaintiff's consent, 
that plaintiff, through its attorney, 
made seasonable demand for it, and 
as to its stipulated value being vital 
to plaintiff's case and established by 
sufficient evidence, is error. People’s 
Nat. Bank v. Brunelle, 101 Vt. 42, 140 
A 160. (2) And a refusal to make a 
finding that the lien was recorded is 
error, this fact being shown and the 
finding being necessary to a recov- 


ery. People’s Nat. Bank v. Brunelle, 
supra. 
[b] Findings required by statute 


on request made.—Under a statute 
providing that in a suit by a condi- 
tional seller, defendant may upon 
suggestion require the jury to ascer- 
tain the amount of the unpaid bal- 
ance of the purchase price, failure of 
the trial judge sitting as a jury to 
make such a finding on request by de- 
fendant in detinue for an automobile 
based upon an alleged default in pay- 
ments on a conditional sales contract, 
is fatal to the judgment. Blakeley v. 
Peace Motor Co., 22 Ala. A. 651, 119 
S 594. 


75. See Detinue § 99. 
76. See Replevin § 359. 
77. Ala.—Pocahontas Graphite Co. 
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such damages;7®§ and the measure of damages there- 
for, as in the case of other actions of detinue and 
replevin,’® is ordinarily the value of the use of the 
property during the period of unlawful detention.*° 
And where it appears that the property was not in 
fact used, but was cared for by defendant during 
its detention so that its condition at the time of the 
trial was as good as it was when the illegal detention 
began, the market value of the use should be reduced 
by such sum as would be equivalent to a reasonable 
allowance for the deterioration of the property if 
it had been used during such period of illegal deten- 
tion, and the necessary repairs and expenses which 
plaintiff would have incurred had it been rented dur- 
ing that period.’ Nothing is to be abated from 
the damages because of payments in work or other- 
wise made by the buyer to the seller for the property 
under the contract.®? 


For deterioration. If plaintiff recovers possession 
of the property, he is entitled, in addition thereto, 
to damages for deterioration in the value of the prop- 
erty during the wrongful detention,®* but in ease 
delivery of the property cannot be had if plaintiff 
is awarded an amount equal to the unpaid purchase 
price in lieu of a return of the property, he is not 
entitled, in addition thereto, to damages for deterio- 
ration, since he is only entitled to recover damages 
to the extent that he may be made whole upon the 
contract.§4 If defendant gives a retaining bond and 
retains the property until it is worn out and then 
returns it to plaintiff, plaintiff is entitled to recover 
from defendant and his sureties the balance due on 
the sales contract against which the present value of 
the property if any should be credited.** 


Damages awarded as alternative relief.s° In an 
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action to recover possession of property conditionally 
sold on default of the buyer, the measure of damages 
is the balance due on the contract price,’’ with in- 
terest, according to some decisions,** in the absence 
of proof to the contrary.%® 

[§ 1338] (b) In Actions of Bail Trover. If plain- 
tiff succeeds in the action and elects to take a money 
verdict,°° the amount of damages recoverable is the 
unpaid balance of the purchase money with interest 
thereon and cannot in any event exceed this 
amount.®! If partial payment has been made, the 
amount of such payment should be deducted.®? If, 
in accordance with statutes, the property is “sold 
under a short order,” the recovery cannot exceed 
either the remainder of the debt or the proceeds of 
the sale or hire or interest from the date of the con- 
version to the date of the seizure.®? 


[§ 1339] (2) On Judgment for Defendant. 
Where in replevin defendant sets up a counterclaim 
asking a return of the property and damages for its 
detention and judgment goes for defendant, he is if 
successful entitled to fair and reasonable compensa- 
tion for loss of use of the property.°* Where, in 
replevin, defendant is entitled to judgment by rea- 
son of plaintiff’s failure to make a prior demand for 
the property, on waiving a return, the value of de- 
fendant’s interest should be assessed at the purchase 
price less the balance due, with interest from the 
time the property was replevied, it appearing that it 
had lost nothing in value.°® Where the seller in- 
stitutes an action of replevin and seizes and sells 
the property, and defendant on counterclaim asks 
judgment for the value of the property and its use, 
and obtains judgment, the proper measure of dam- 
ages is the value of the property at the time of trial, 


v. Minerals Separation North Ameri- 81. Evans v. Kloeppel, 72 Fla. 267, [v. Hill, supra, and prescribing an en- 
can Corp., 215 Ala. 225, 109 S 873. 73 S 180. tirely different measure of damages 

Ark.—Ames Iron Works v. Rea, 56 82. McGinni . Savage, 29 W. Va. see Williams v. C. C. Baggs Auto Co., 
Ark. 450, 19 SW 1063. 362, 1 SE 746. i 32 Ga. A. 253, 122 SE 805; Jefferson- 


Fla.—Evans v. Kloeppel, (2 Fila. 
267, 73 S 180. 

Kan.—Barton vy. Mulvane, 59 Kan. 
313, 52 P 883. 


W. Va.—McGinnis v. Savage, 29 W. 
Va. 362, 1 SH 746. 


78. Hilers Music House v. Oriental 
Co., 69 Wash. 618, 125 P’1023. 


[a] What constitutes estoppel. 
The seller’s retention of payments as 
liquidated damages for the buyer’s 
breach estops him to claim any other 
damages for the breach or for use of 
the property in an action to recover 
possession of the property. Wilers 
Music House v. Oriental Co., 69 Wash. 
618, 125 P 10238. 

79. See Detinue § 101; 
317. 

80. Evans v. Kloeppel, 72 Fla. 267, 
73 S$ 180; Barton v. Mulvane, 59 Kan. 
318, 52 P 883; McGinnis v. Savage, 
29 W. Va. 362, 1 SE 746. 


[a] Time during which damages 
allowed.—(1) As elsewhere shown, 
demand for possession is very gener- 
ally held a condition precedent to the 
right of the conditional seller to 
maintain an action to recover posses- 
sion of the property (see supra § 
1318); (2) and it has accordingly 
been-held that where there was no 
demand by plaintiff for the property 
until commencement of the action, 
damages for detention should only be 
allowed for the period between the 
beginning of the action and the judg- 
ment (Jones v. Bank of Commerce, 
131 Ark. 362, 199 SW 103). 


Replevin § 


83. Studebaker Bros. Co. v. Witch- 
er, 44 Nev. 442, 195 P 334. 

84. Studebaker Bros. Co. v. Witch- 
er, Supra. 

85. Commercial Inv. Trust v. 
Miles, 181 Ark. 77, 25 SW (2d) 3; 
Commercial Inv. Trust v. Forman, 178 
Ark. 695, 10 SW (2d) 897. 


86. See Detinue § 77; Replevin § 
325. 
87. Commercial Inv. Trust v. 


Miles, 181 Ark. 77, 25 SW (2d) 3; 
Hallidie Mach. Co. v. Whidbey Is- 
land Sand, etc., Co., 52 Wash. 604, 
114 P 457; Winton Motor Carriage 
Se v. Blomberg, 84 Wash. 451, 147 P 


88. Winton Motor Carriage Co. v. 
Blomberg, supra; Hallidie Mach. Co. 
v. Whidbey Island Sand, etc., Co., 52 
Wash. 604, 114 P 457. 


89. Commercial Inv. ‘Trust v. 
Miles, 181 Ark. 77, 25 SW (2d) 3. 


90. See Trover and Conversion. 


91. Thomason v. Moore, 1389 Ga. 
341, 77 SE 155 [disappr Moultrie Re- 
pair Co. v. Hill, 120 Ga. 730, 48 SH 
143]; Fussell vy. Heard, 119 Ga. 527, 
46 SE 621; Ross v. McDuffie, 91 Ga. 
120, 16 SE 648; Bradley v. Burkett, 
82 Ga. 255, 11 SE 492; Horne v. Guis- 
er Mfg. Co., 74 Ga. 790; Clark v. Bell, 
61 Ga. 147; Dasher vy. International 
Harvester Co., 42 Ga. A. 130, 155 SE 
211; Wheeler v. Lovett, 35 Ga. A. 
325, 132 SE 921. For decisions of 
court of appeals following the dis- 
approved case of Moultrie Repair Co. 


ville v. Cotton States Belting, ete., 
Co., 30 Ga. A. 470, 118 SE 442; Smith 
v. Commercial Credit Co., 28 Ga. A. 
403, 111 SE 821; Jones vy. May, 27 
Ga. A. 152, 107 SE 897; Bilder v. 
Woodruff Hardware, ete., Co., 9 Ga. 
A. 484, 71 SE 806. 


[a] Agyreed purchase money as ex- 
pressed in contract is prima facie 
evidence of the value of the property, 
and, where the value of the property 
as expressed in the contract is un- 
contradicted by the evidence as to 
value, plaintiff is entitled to recover 
in an amount representing the bal- 
ance due on the contract with inter- 
est. Dasher v. International Har- 
vester Co., 42 Ga, A!'130)'155 Sm 2a 


92. Bradley v. Burkett, 82 Ga. 255, 
11 SE 492. 


93. Standard Motors Finance Co. 
v. O’Neal, 35 Ga. A, 727, 134 SE 843. 


94. Commercial Credit Corp. v. 
Miron, 108 Conn. 524, 148 A 846. 

[a] Determination of what is 
“fair and reasonable compensation.” 
—Loss of the use of an automobile 
replevined requires a determination 
of its value, the market value of the 
owner’s use, and costs to the owner 
of the exercise of such use, under 
conditions surrounding his enjoyment 
of it; and into this cost enters the 
expense of gasoline and oil, and a cer- 
tain sum for depreciation resulting 
from the _ use. Commercial Credit 
Corp: v. Miron, 108 Conn. 524, 143° A 

95. New Home Sewing Mach. Co. 
v. Bothane, 70 Mich. 448, 88 NW 326. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and not at the time of seizure, plus damages caused 
by the seizure;°® and the latter damages include any 
depreciation in value in the property between the 
time of seizure and the date of trial.°7 


[§ 1340] k. Judgment®8—(1) For Plaintiff. Gen- 
eral rules®® apply to judgments for plaintiff in ac- 
tions to recover possession from the buyer of prop- 
erty conditionally sold.t. The judgment is limited 
to the relief claimed by the pleadings,? and hence 
a judgment awarding the balance due on the proper- 
ty and declaring a lien on the property sued for and 
ordering it to be sold to satisfy the same is improper, 
no such relief being asked.* Where defendant 
pleads damages for failure of the seller to deliver 
all the goods and offers to pay the balance found due, 
judgment for plaintiff should be that he should have 
possession, if defendant fails in a reasonable time 
to pay the balance and damages for detention of the 
property since demand is made therefor.* 

Where property sold by order of court. Where the 
property was sold by order of court, without objec- 
tions from defendant, and the proceeds applied in 
payment of the contract price, it has been held that 
plaintiff is entitled to a judgment for the balance due 
on the contract price.® In jurisdictions where all 
the equities between the parties growing out of the 
main controversy may be settled in an action of 
replevin,® where defendant sets up a counterclaim 
for damages and the amount suffered by him is found 
to be Jess than the balance due on the sales contract, 
judgment should be entered for plaintiff for posses- 
sion of the property for the purpose of allowing 
plaintiff to sell it to satisfy and pay the difference 
between the amount of damages found and allowed 
defendant, and the amount of the balance due under 
the sales contract, unless defendant should elect to 
pay plaintiff such difference and retain the prop- 
erty.” 

Alternative judgment. Where the property in suit 
has been wrongfully transferred to various persons 
by the buyer, the court may render an alternative 
judgment against him requiring a return of the prop- 
erty or payment of the value thereof.2 Where judg- 
ment is rendered for possession of the property or 
for a recovery of a designated amount as its value, 
the court cannot in an action of this kind require 
plaintiff to remit part of the amount on the ground 
that he had received a part of the purchase price.® 


Return of specific property. Under a statute pro- 


96. Pacific Finance Co. v. Gherna, 
(Ariz.) 287 P 304 (Rey. Code [1928] 10. 
§§ 4343-4365). p 88 § 5). 

97. Pacific Finance Corp. v. Gher- 11; 
na, (Ariz.) 287 P 304. 

98. Deficiency judgment on resale | § 323. 
under Uniform Conditional Sales Act [a] 
see supra § 1297. 

99. See Replevin §§ 311-338. 

1. See cases infra this section. 
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85 Or. 345, 166 P 37, 167 P 271. 
Pa. Act April 19, 1901 (P. L. 


Lee-Strauss Co. v. Kelly, ) 
Pa. 403, 141 A 236. And see Replevin 
Seller has the right to a re- 
turn of the specific goods and not 21. 
the mere right to damages upon the 
counterbond, and the purchaser must 
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viding that where judgment is entered for plaintiff 
for want of a sufficient affidavit of defense, he may 
proceed to recover such goods by a writ of retorno 
habendo,1° where judgment is entered for want of a, 
sufficient affidavit of defense, plaintiff is entitled to 
a return of the specific property, although defend- 
ant had given a counter bond and retained posses- 
sion.!1 


[§ 1841] (2) For Detendinth A judgment in re- 
plevin awarding to defendant the restitution of the 
property is erroneous, where plaintiff’s right to re- 
cover was admitted by the answer.t? Where in re- 
plevin by the seller, it appears that he had in fact 
affirmed the sale and that the value of a part of the 
property taken has discharged the amount due on 
the purchase price, a judgment awarding the balance 
of the property to the buyer and awarding damages 
for its detention is proper.'? In jurisdictions where 
all the equities between the parties growing out of 
the main controversy may be settled in an action 
of replevin,'? if defendant sets up a counterclaim 
for damages and the total amount allowed him equals 
or exceeds the balance due under the contract of 
sale, judgment should be rendered in his favor for 
possession of the property.t> The extent of the re- 
covery of the value of the property conditionally 
sold by the conditional buyer in replevin by the seller 
to recover it where defendant is successful, is the 
value of his persoral interest therein, and the judg- 
ment cannot exceed the amount paid by him on the 
purchase price of the property.1®° Where the prop- 
erty has been taken in replevin by the seller,!’ and 
he has failed to tender the amount paid by the buyer, 
as required by statute, the buyer is entitled to have 
adjudged to him as damages the amount which 
should have been tendered.t® Where a buyer has 
and seasonably exercises the right to rescind a sale, 
he may retain the property purchased until any 
money he may have paid the seller thereof has been 
refunded,!® but in an action of replevin by the seller 
to recover possession of the property sold the buyer 
is not entitled to a judgment against the seller for 
the recovery of the money so paid him.?° 


[§ 13842] 5. Recovery of Damages for Conver- 
sion. Where the buyer under a conditional sales 
contract converts the property sold, the seller may 
maintain an action of trover to recover damages re- 
sulting from the conversion.?! 


Demand. Such action may be maintained without 


Cervone, 76 Oh. St. 12, 80 NE 1033 
(applying Bates St. Annot. § 4155-3, 
as amended by. 95 Oh. L. p 60). 

292 19. See infra § 1359. See also su- 
pra §§ 1190, 1287. 

20. Porter Baa Coy 
cock, 129 Miss. 129, 91°S 856. 
Ala.-—Hall v. Nix, 156 Ala. 423, 
47 S 335. 

Ga.—Rhodes v, Dickinson, 79 Ga. 


v. Pea- 


2. See Replevin § 316. 


38. Ames Iron Works v. Rea, 56 
Ark. 450, 19 SW 1063. 


4. Ames Iron Works v. Rea, supra. 

5a Malle vow Piliman, 115 INS CC.) 500, 
20 SE 726. 

6. See Replevin § 272 et seq. 

7, Mercantile Trust Co. v. Roland, 
143 Okl. 190, 288 P 300. 

8. Commercial Credit Co. v. Peak; 
195 Cal. 27, 231 P 340. And see Re- 
plevin § 325. 

9. Maxson y. Ashland Iron Works, 


assert any claims which he has in 
the proceeding. Lee-Strauss Co. v. 
Kelly, 292 Pa. 408, 141 A 236. 

12. Kirby v. Thompkins, 
273, 3 SW 3638. 

13. O’Rourke v. Hadcock, 114 N. 
Y, 541, 22 NE! 33. 

14. See Replevin § 272 et seq. 


48 Ark. 


15. Mercantile Trust Co. v. Ro- 
land, 143 Okl. 190, 288 P 300. 
16. Voges v. Ward, 98 Fla. 304, 


123 S 785. 
17. See supra § 1314. 
18. National Cash Register Co. v. 


724, 4 SH 164. 

Me.—lIvers, etce., Piano Co. v. Al- 
len, 101 Me. 218, 63 A 735, 115 AmSR 
307, 8 AnnCas 128. 

Mass.—Frisch v. Wells, 200 Mass. 
429, 86 NE 775. 

N. Y.—Katz v. Diamond, 16 Misc. 
577, 38 NYS 766. 

Oh.—Sanders v. Keber, 
630. 

R. I.—Pugh Bros. Co. vy. Marano, 
44 R. I. 1, 114 A 133; Putnam v. Mac- 
Leod, 23 R. I. 373, 50 A 646. 

S. C.—McHugh vy. Dinkins, 4 S. C. 


28 Oh.- St. 
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a demand for the property and refusal to deliver 
where there has been an unauthorized disposition 
of the property by sale*? or mortgage,”* 
has been held that demand and refusal are neces- 
sary, where there has been no actual conversion.** 

General rules governing burden of 
proof?® and admissibility of evidence?® apply in 
actions for conversion by the buyer of property con- 


Evidence. 


ditionally sold.?? 
Damages.”° 


L. 324, 


Vt.—Reed v. Rowell, 100 Vt. 41, 134 
A 641. 


Wis.—Lacy v. Johnson, 58 Wis. 414, 
17 NW 246. 


{a] Thus he may maintain this 
action against the buyer (1) where 
the latter has sold or mortgaged the 
property. Ensley Lumber Co. v. 
Lewis, 121 Ala. 94, 25 S 729; Rhodes 
v. Dickinson, 79 Ga. 724, 4 SE 164; 
Ivers, ete., Piano Co. v. Allen, 101 
Me. 218, 63 A 7385, 115 AmSR 307, 8 
AnnCas’ 128; Rodney Hunt Mach. Co. 
v. Stewart, 57 Hun 545, 11 NYS 448; 
Manley Bros. Co. v. Somers, 100 Vt. 
292, 187 A 336, gee) Watson v. Good- 
no, 66 Vt. 229, 28 A 987. (2) And if 
the buyer exercises dominion over the 
property in exclusion of the seller’s 
right thereto, such wrongful act 
alone constitutes a conversion with- 
in the rule although he did not sell 
the property. Putnam v. Macleod, 
23 R. I. 378, 50 A 646. 


{[b] Basis of action.—Where ac- 
tion for the purchase price is brought, 
the remedial right rests upon the 
assumption that by reason of the de- 
fault, the title still remains in_the 
seller. Frisch v. Wells, 200 Mass. 
429, 86 NE 775. 


22. Putnam v. 
373, 50 A 646. 

23. Ensley Lumber Co. v. Lewis, 
121 Ala. 94, 25 S 729. 


24. Katz v. Diamond, 16 Misc. 577, 
38 NYS 766. 

25. See Trover and Conversion [38 
Cye 2077 et seq]. 

[a] To show conversion by re- 
moval from the state without the 
seller’s consent, it is necessary to 
show registration of the contract in 
the proper town clerk’s office, where 
such registration is made necessary 
by statute. People’s Nat. Bank v. 
Brunelle, 101 Vt. 42, 140 A 160. 


26. See Trover and Conversion [38 
Cye 2078 et seq]. 


y {a] To show value of property.— 
Although it be assumed that evidence, 
in an action for the conversion of 
diamond rings sold under a contract 
reserving title in the seller until paid 
for, that the rings were sold “at the 

- value of $225” was evidence from 
which the jury might infer that the 
rings were of value at the time of 

conversion to the extent of one hun- 

dred and twenty-four dollars and 
ninety cents, yet it cannot be af- 
firmed by the court as a matter of 
law that such should be the effect 
of ‘tthe evidence. Hall v. Nix, 156 
Ala. 423. 47 S°335. 


[b] Immaterial evidence.—Exclu- 
sion of evidence that the seller did 


MacLeod, 23 R. I. 


It has been variously held that the 
measure of damages is the seller’s interest in the 
property—namely, the purchase price,*® the amount 
of the debt unpaid not exceeding the value of the 
property,°° and the amount due on the purchase 
price with interest, unless that amount exceeds the 
value of the property at the time of the conversion, 
in which event the measure of damages is the value 
of the property converted with interest to the trial.*+ 


SALES 


although it 


not place any value on the buyer’s 
note for the property was proper. 
“What the plaintiff thought about the 
value of the note was immaterial.” 
aa v. Rowell, 100 Vt. 41, 44, 134 A 


27. See cases infra this note. 


28. Generally see Trover and Con- 
version [38 Cyc 2088] 


29. Lacy v. Johnson, 58 Wis. 414, 
17 NW 246. 


30. Reed v. Rowell, 100 Vt. 41, 134 
A 641. 


Hall v. Nix, 156 Ala, 428, 47 
See Pugh Bros. Co. v. Marano, 
1, 114 A 133 (where the same 

measure of damages is given, except 

that interest is not mentioned). 


[a] Thus the measure of damages 
for the conversion of diamond rings, 
sold under a contract whereby title 
was reserved in the seller until paid 
for, is the amount due on the price, 
with interest, unless that amount ex- 
ceeds the value of the rings at the 
time of conversion, in which event 
the damages would be the value of 
the rings at that time, with interest 


‘to the trial. Hall v. Nix, 156 Ala. 
423, 47 S 335, 
32. 


Pugh Bros. Co. v. Marano, 44 
Riot al IN Aa TS 3. 

83. Esch v. Dillon, 230 Ill. A. 602 
(it is the settled law of Illinois that 
defendant may recoup for damages 
under the general issue in an action 
of trover). 

34. U. S.—Sugar Beets Product 
Co. v. Lyons Beet Sugar Refining Co., 
161 Fed. 215. 

Ala.—Davis v. Millings, 141 Ala. 
378, 87 S 787; Tanner v. De Laney, 
etc., Engine Co. v. Hall, 89 Ala. 628, 7 
S| 187, 

Ark.—Frazer v.  Pettit-Galloway 
Co., 172 Ark. 209, 287 SW 1010; Reed 
Vv. Webb, 165 Ark. 282, 262 SW 1001; 
Olson v. Moody, 156 Ark. 319, 246 Sw 
3; American Can Co. v. White, 130 Ark. 
381, 197 SW 695; Bowser Furniture 
Co. v. Johnson, 117 Ark. 496, 175 SW 
516; Bell v. Old, 88 Ark. 99, 113 SW 
1023; Butler v. Dodson, 78 Ark. 569, 
94 SW 7038. 


Cal.—Campbell Chevrolet Co. v. 
Walsh, 102 Cal. A, 100, 282 P 510. 


Conn.—Sager v. Smith, 98 Conn. 
736, 120 A 504; United Mach. Co. v. 
Etzel, 89 Conn. 336, 94 A 356; Beach’s 
App., 58 Conn. 464, 20 A 475. 

Ida.—Utah Impl. Co. v. Kester, 36 
Ida. 476, 211 P 1079. 

Ill.—Shepard v. Mills, 173. 111. 
Oo vow Fleury v. Tufts, 25) 11d, 
101. 

Ind.—Smith v. Barber, 153 Ind. 322, 
53 NE 1014; Kilmer v. Moneyweight 


nate 
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If no evidence is presented as to the value of the 
property at the time of the conversion, plaintiff is 
entitled to a verdict for nominal damages.*? 


Recoupment for breach of warranty. It has been 
held that defendant may assert a breach of warranty 
of the goods sold and recoup the damages therefrom 
against any recovery by plaintiff.** 

[§ 1343] 6. Recovery of Price or Value—a. Right: 
To Recover—(1) In General. 
buyer to whom goods have been delivered under a 
conditional sales contract, the seller may bring an 
action for the purchase price,** treating the contract 
as executed on his part.?° 
himself does not affect the right of the seller to 
maintain the action.?°® 
right to maintain it is based is that by bringing the 
action, the seller waives title in himself and vests 
absolute title in the buyer.®* 


On default of the 


Having retained title in’ 


The theory on which the 


In bringing an action 


Scale Co., 36 Ind. A. 568, 76 NE 271. 


Mass.—Frisch v. Wells, 200 Mass. 
429, 86 NE 775; Smith v. Aldrich, 180: 
Mass. 367, 62 NE 381. 


Mo.—Twentieth Century Mach. Co. 

v. Excelsior Springs Mineral Water, 

+ 273 Mo. 142, 200 SW 1079 

Rage CASS CL Sie 944]; American 

Law Book Co. v. Brewer, 202 Mo. A. 
15,..213,S W;, 881. 

Han H.—Clay v. Bohonon, DA sINeedce 


N. J.—R. C. Bartley Co. v. Lee, 87 
Nin Sey BERL OS p ARTS. 


Y.—Gray v. Booth, 64 App. Div. 
231, TE NY Shon ae Gormully, ete.,. 
Mfg. Co. v. Catharine, 25 Misc. 338, 
55 NYS 475; Nelson, ete., Pub. Cosme 
Bonner, 200 NYS 341; Mortenson 
Ww oodworking Cot ve Raabe, 171 NYS. 
128; Norton v. Abbott, 113 NYS 669. 


N. C.—Hall vy. Tillman, 110 N. C. 
220, 14 SE 745. 


N. D.—Poirier Mfg. Co. v. Kitts, 
18 N. D. 556, 120 Nw 558; Dowagiac 
Mfg. Co. v. Mahon, 13 N. ADE 516, 101 


NW 903. 


Or.—Thienes v. Francis, 69 Or. 171,. 
138 P 845; Herring-Marvin CO. Wwe 
Smith, 43 Or. 315, 72° P' 704, 1392 3408 


Pa.—Kelley Springfield Road Rol-- 
ler Co. v. Schlimme Constr. Co., 220. 
Pa. 413, 69 A 867, 123 AmSR 07> 
Seanor v. McLaughlin, 165%Pa: 150, 
30 A 717, 32 LRA 467; Dixon vy. Mil-. 
ler, 28 Pa. Co. 634. 


S. C.—Munroe v. Williams, 35 S. C. 
572, 15 SE 279; Straub vy. Screven, 19 
S. C. 445. 

S. D.—Sioux Falls Adjustment Co.. 
v. Aikens, 32 S. D. 154, 142 NW 651; 
International Harvester Co. v. Pott, 
32S. D. 82, 142 NW 652, AnnCas1916A. 
327 [expl and lim Dowagiac Mfg. Co. 
v. White Rock Lumber, ete., Co., 18 
S. D. 105, 99 NW 854, 26 S. D. 374, 128: 
NW 334]; Manganese Steel Safe Co. 
v. Leola First State- Bank, -25 Si/Du 
119, 125 NW 572: 


Tex.—Crenshaw v. Staples, 
A.) 173 SW 1184; Bensinger 
ag aine Cash Register Coley: 
(Civ. A.) 18 SW 

Wash.—Singer oan Co. v. Hatley,. 
38 Wash, T. 198, 21 P 384 ’ 

N. S—Travis v. Way, 33 N. S. oe 

35. Herring-Hall-Marvin Co. x 
Smith, 43 Or. 315, 72 P 704, 73. P 340. 

36. American Trust, ete., Bank v. 
Turner, 16 Ala. A. 602, 80 $176; Sioux. 
Falls Adjustment Co. ve Aikens, 32 
S. D. 154, 142 NW 651. 

37. Ida.—Utah Impl. Co. y. 
ler, 86 Ida. 476, 211 P 1079. 


Tl. “ shepantt Vv. Mills; 173. Ill. 2273; 
50 NE 709. 


(Civ. 
Self- 
Cain,. 


Kes- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for the purchase price, the seller, it is said, looks to 
the debtor, and not to the property.°®8 


Existence of other available remedies. 
to maintain the action is not affected by the fact 
that other remedies are provided for by the contract 
of sale,*® as they are cumulative only*® and may be 
Nor is the right to bring the action af- 
fected by statutes giving other remedies,*? or by a 
statute providing that the measure of damages 
caused by the breach of the buyer’s agreement to 
accept and pay for personal property, title to which 
is not vested in him, is deemed to be the excess, if 
any, of the amount due from the buyer under the 
contract over the value to the seller, since this stat- 
ute applies only where the buyer refuses to receive, 
accept, and pay for goods, title to which remains 
Nor is the right to maintain the ac- 
tion affected by the fact that the property had been 
forfeited to the government for use in transporting 
intoxicating liquors, the recovery of the balance due 
not being objectionable as a double recovery.** 
Where the contract 
provided that the property and the proceeds of all 
resales by the buyer should be the property of the 


waived.‘! 


in the seller.*2 


Proceeds of resale by buyer. 


Mass.—Frisch v. Wells, 200 Mass. 
429, 86 NE 775, 23 LRANS 144. 


N. D.—Poirier Mfg. Co. v. Kitts, 
18 N. D. 556, 120 NW 558; Dowagiac 
Mfg. Co. v. Mahon, 13 N. D. 516, 101 
NW 908. 

S. D.—Sioux Falls Adjustment Co. 
v. Aikens, 32 S? D. 154, 142 NW 651. 


And see cases supra note 37. 
38. Bell v. Old, 88 Ark. 99, 
SW 1023. 


39. Sager v. 
736, 120 A 504; 


113 


Schmidt, 98 Conn. 
United Mach. Co. 
v. Etzel, 89 Conn. 336, 94 A 356; 
Shepard v. Mills,.-173 Ill. 223, 
NE 709; Travis v. Way, *33 N. 
551. 


[a] As for instance (1) an express 
provision that the seller may re- 
take the property on default (Sager 
v. Schmidt, 98 Conn. 736, 120 A 504; 
Shepard v. Mills, 173 Ill. 223, 50 
NE 709; Travis v. Way, 33 N. S. 
551),.(2) or that in case of default 
all the rights of the purchaser shall 
cease and any money paid on ac- 
count of the price shall be retained 
as a rental charge for its use (Travis 
v. Way, supra). (3) And it has 
been held that a provision that in 
case of failure to pay an _ install- 
ment the unpaid balance should at 
once become due and payable and 
that the seller should have the right 
to retake the property and retain 
it or sell it at public or private 
sale does not preclude the seller 
from recovering the purchase price 
jin an action at law if he chooses 
to pursue that remedy. It was said 
that the provision that in case of 
failure to pay the whole unpaid bal- 
ance shall at once become due and 
payable “manifestly reserves to the 
vendor the right to recover the un- 
paid balance in case it elects to do 
so, rather than to retake possession 
and sell the property at public auc- 
tion or private sale.” United Mach. 
Go; Vv. Etzel, 89° Conn. 336, 341, 94 
A 356. 

40. Travis v. Way, 33 N.S. 551. 


41. United Mach. Co. v. Etzel, 89 
Conn. 336, 94 A 356. 

42. In re Bettman-Johnson Co., 
250 Fed. 657, 168 CCA 3; Southern 
Mfg., etc., Co. v. Klavan, 125 Va. 
438, 99 SEH 566. See Albright v. 
Meredith, 58 Oh. St. 194, 50 NE 719 


_(as sustaining this view). 


[a] Thus the right is not affected 


(1) by a statute providing that where 


SALES 


The right 


Goods. 


goods are sold under a conditional 
sales contract, and the buyer makes 
default, the seller may proceed by 
petition and obtain relief by hav- 
ing the property sold under the or- 
ders of the court, or by having it 
returned to him, or by receiving in 
such proceeding such relief as the 
court may adjudge him to be entitled 
to (Southern Mfg., etc., Co. v. Klavan, 
125 Va. 438, 99 SE 566), (2) or by 
a statute prohibiting retaking of the 
property without tendering or re- 
funding to the purchaser the mon- 
ey paid by him after deducting a 
reasonable compensation for the use 
of the property and for breakage 
or damage in case there are such 
items. “The vendor is not remit- 
ted, in case of default in payment 
by the vendee, solely to a retaking 
of the property and to a _ refund, 
on the condition specified, of a por- 
tion of the purchase price. He may 
elect to recover a judgment at law 
on the unpaid: installments of the 
purchase price and cause the goods 
and any other property of the vendee 
to be seized and sold in execution” 
(In re Bettman-Johnson Co., 250 Fed. 
657, 666, 1638 CCA 3). 


43. Sioux ‘Falls Adjustment Co. 
v. Aikens, 32 S. D. 154, 142 NW 
651; International Harvester Co. v. 
Pott, 32 S. D. 82, 142 NW 652, Ann 
Cas1916A 327; Manganese Steel Safe 
Co. vy. lieola—Kirst. ‘State Bank, 25 
S. Di-119; 125. NW 5.72). 


44. Campbell Chevrolet Co. v. 
Walsh, 102: Cal. A: 100,282 P 510, 
512 (“It is argued that the vendor 
cannot have both the property and 
the purchase price. He neither has 
nor is seeking both, nor is there 
any obligation upon him to seek to 
get the property back from the gov- 
ernment. Upon his contract, appel- 
Jant assumed the very risk from 
which he here attempts to escape, 
and he should have guarded against 
the use of the automobile in the 
illegal manner described’). 


45. Weston v. Brown, 36 NYS 675 
faff. 158 N. Y. 360, 53 °NE 36]. 


46. See supra § 946 et seq. 

47. See cases infra note 48. 

48. lIowa.—Port Huron Mach. Co. 
v. Hurto, 154 Iowa 4385, 135 NW 
cule 


. Y.— Gray v. Booth, 64 App. Div. 
231, 71 NYS 1015, 10 NYAnnCas 204 
[disappr National Cash Register Co. 
v. Schmidt, 48 App. Div. 472, 62 NYS 
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seller until payment in full, and that all money re- 
ceived by the buyer for the sale of the property by 
him should be money had and received by the seller 
until payment in full of the entire sum, the seller 
was entitled to recover moneys received by the buyer 
on resale of the property whether the sale was ab- 
solute or conditional.*® 


[§ 1344] (2) Where Buyer Refuses To Accept 
As in the ease of an absolute sale*® accord- 
ing to the weight of authority, in the absence of stat- 
utes regulating the matter, where the conditional 
buyer refuses to accept goods tendered in compli- 
ance with the contract, the seller is not limited to an 
action for damages for the breach of the contract? 
but is entitled to maintain an action for the contract 
price of the goods,*® although on recovery of the 
purchase price the seller would be required to de- 
liver possession to the buyer;*® and especially should 
the seller have the right to sue for the purchase price 
where the contract provides that if the buyer should 
refuse to accept the goods, or give the note stipu- 
lated for, the whole purchase money should become 
due and payable forthwith.®° 
decisions in which the contrary view is maintained, 


There are, however, 


952 infra note 51]; Cambridge Soc. 
Vv. Elliot, 50 Misc. 159, 98 NYS 2382: 
Ideal Cash Register Co. v. Zunino, 
39 Misc. 311, 79 NYS 504; Marvin 
Safe Co. v. Emanuel, 21 AbbNCas 
181 [rev 12 NYSt 134]. 


_Tex.—Jaeggli_v. Phears, 
Civ. A. 212; 70 SW 330. 


W. Va.—Morgan-Gardner Electric 
Co. v. Beelick Knob Coal Co., 91 W. 
Va. 347, 112 SE 587. 


Ont.—Tufts v. Poness, 32 Ont. 51. 


[a] Reason for rule.—The right 
to the possession of the goods hav- 
ing been transferred by the sell- 
er to the buyer, the seller has done 
all that he was required by the con- 
tract to do to entitle himself to the 
payment of the price, and “the stip- 
ulation in the contract by which the 
property in the goods was to remain 
in the plaintiff during the term of 
credit, notwithstanding the delivery 
of possession to the defendant, and 
the fact that the plaintiff has given 
up possession to the defendant, so 
far as he can, take the case out of 
the general rule which prevents a 
vendor from recovering the _ price 
where he has not parted with the 
property in the goods.” Tufts v. 
Poness, 32 Ont. 51, 54. 


[b] Rule applied.—Where, under 
a contract, certain tombstones were 
to be shipped to the purchaser for 
a specified price, to be paid on de- 
livery, but with the title remaining 
in the seller until the price was paid, 
and the goods were shipped and de- 
livered, and the seller fully per- 
formed his contract, but the price 
was not paid, the seller was enti- 
tled to recover the contract price of 
the goods, notwithstanding the res- 


30 Tex. 


ervation of the title as a lien. 
Jaeggli v. Phears, 30 Tex. Civ. A. 
212, 70 SW 3380. 

49. Morgan-Gardner Hlectric Co. 


v. Beelick Knob Coal Co., 91 W. Va. 
347; 112° SH) 587. 


50. Gaar Scott Co. v. Ottoson, 21 
Man. . 462. See National Cash Reg- 
ister Co. v. Dehn, 139 Mich. 406, 102 
NW 965. (where cash registers were 
sold under a contract providing that 
they should remain the property of 
the seller until all the installments 
of the purchase price should be paid, 
and that, if the buyer should fail 
to make the first payment, or ex- 
ecute notes for the deferred pay- 
ments as agreed, the entire .price 
should become due, the seller was 
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it being held that on refusal of the buyer to accept 
the goods conditionally sold the only remedy of the 
seller is an action for damages for breach of the 
contract;> and it has been held, without deciding 
whether an action for the purchase price would un- 
der any circumstances lie, that if it were conceded 
that such an action would lie, it would be necessary 
for the seller within a reasonable time to give no- 
tice of his election to treat the contract as an ab- 
solute sale,®°* otherwise he will be restricted to an 
action for breach of the contract.°* Where an ac- 
tion for damages is brought, the measure of damages 
has been held to be the difference between the con- 
tract and market price of the goods at the time of 
the offer to deliver them;°* and if no actual damage 
has been sustained by reason of the refusal of the 
buyer to accept the goods, the seller should be award- 
ed nominal damages.®* 

Under statutes. The majority rule above stated®® 
is subject to statutory modifications in some jurisdic- 
tions.°* In Georgia?’ the conditional seller’s remedy 
for refusal to accept the goods is not for the pur- 
chase price, but for the breach of the contract®® 
unless the goods have been stored by the seller in 
accordance with the requirements of the statute,°° 
in which event he may sue for the purchase price.®? 
In South Dakota the statutory remedy®? being am- 
ple, the seller has no election to treat the sale as 
absolute, and sue for the purchase price.®? 

[§ 1345] b. Attachment in Aid of Action. At- 
tachment in aid of the action is made available by 
the statutes of some jurisdictions,®* as in Arkan- 


entitled, on refusal of the buyer to 
accept the machines, to recover the 
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and sue for the price, 
Code (1910) § 4431. 
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sas,°® California,®* and Georgia.®” 

In Georgia®* where property has been delivered 
to the buyer under a conditional sales contract, it 
may be seized under an attachment sued out for the 
purchase price,*® and the property may be seized un- 
der the attachment without first executing a bill of 
sale to the buyer.*° The seller may, after obtaining 
judgment, execute and have recorded the bill of sale 
provided for in the statute, and then cause the ex- 
ecution on such judgment to be levied upon the prop- 
erty, and thus enforce payment of the claim for pur- 
chase money.’! It is neither necessary nor proper 
under the statute to file and record the bill of sale 
prior to seizing the property under the attach- 
ment;7? but it is indispensable that the bill of sale 
be filed.and recorded after obtaining judgment and 
before issuance of executiom and sale.7* If this is 
not done, the sale is void.*4 


[§ 1346] c. Single Instaliment or Balance of Pur- 
chase Price. On default of the buyer, the condition- 
al seller may sue for each installment as it becomes 
due;7° but he cannot recover installments not due 
at the time of commencing the action in the absence 
of some provision in the contract authorizing it.7% 
However, if it is so provided in the contract, on a 
default in one installment he may declare the whole 
amount due and sue for all the installments.77 But 
a provision in the contract that the seller may con- 
firm the sale, “and recover the balance of the un- 
paid purchase price,” amounts to no more than an 
option, and does not require him to do so, and he 
may recover one or more installments by action on 


entire price, and was not restricted 
to an action for damages for breach 
of contract). 


51. Sonka v. Chatham, 2 Tex. Civ. 
A. 312, 21 SW 948. See National 
Cash Register Co. v. Schmidt, 48 App. 
Div.” 472; 62) NYS ‘952 [disappr .Na- 
tional Cash Register Co. v. Schmidt, 
48 App.. Div. 472, 62 NYS 952 su- 
pra note 48]. 


52s) MorrisivepCOhn, -ba nn Arky 404), 
17 SW 342, 18 SW 384. 


53. Morris v. Cohn, supra. 


54. Morris v. Cohn, supra; Na- 
tional Cash Register Co. v. Schmidt, 
48 App. Div. 472, 62 NYS 952. 

55. National Cash Register Co,. v. 
Schmidt, supra. é 
See supra text and note 48, 


56. 
57. See statutory provisions. 
5S. Civ. Code § 4131 (%If a per- 


son refuses to take and pay for goods 
bought, the seller may retain them 
and recover the difference between 
the contract price and the market 
price at the time and place for de- 
livery; or, he may sell the property, 
acting for this purpose as agent for 
the vendee, and recover the differ- 
ence between the contract price and 
the price on resale; or, he may store 
or retain the property for the vendee 
and sue him for the entire price’’). 


59. Bridges v. McFarland, 143 Ga. 
581, 85 SH 856. 


60. See statutory provision supra 
note 58. 

[a] What storage sufficient.— 
Where the conditional sale contract 
provided that in case of default the 
full price be at once due, and the 
seller might store and retain goods 
for buyer at his risk and sue for 
entire price, the seller, after default, 
might store goods for buyer’s use 


150 Ga. 361, 104 SE 85 [answers to 
certified questions conformed to 25 
Ga. A. 647, 104 SE 89]. 

61. Tuggle v. Green, supra. 

62: Rey. Civ. Codes,§ 2303 Cithé 
measure of damages for a breach by 
a buyer of his agreement to accept 
and pay for personal property, the 
title to which is not vested in him, 
is the excess of the amount due from 
the buyer under the contract over 
the value to the seller, together with 
the expenses properly incurred in 
earrying the property to market over 
those which would have been incur- 


red for the carriage thereof if the 
buyer had accepted it’’). 

63. Dowagiac Mfg. Co. v. White 
Rock: Lumber, etc., Co., 18 S. D. 105, 
99 NW 854. 

64. See statutory provisions. 

65. Reed v. Webb, 165 Ark. 282, 
262 SW 1001; Olson vy. Moody, 156 


Ark, 319, 246 SW 38; American Can 
Co. v. White, 130 Ark. 381, 197 SW 
695; Bowser Furniture Co. v. John- 
son, 117 Ark. 496, 175 SW 516; Fox 
v. Arkansas Industrial Co., 52 Ark. 
450, 12 SW 875 (construing statute 
permitting the conditional seller, on 
default of the buyer, to sue for the 
purchase money, and in aid thereof 
secure a specific attachment, and im- 
pound the property for the payment 
of the purchase money). 


66. Standard Auto Sales Co. v. 
Behman, 43) Cala Aw 7 6es0 86m ba 17.8 
(construing statute entitling a con- 
ditional seller, who has delivered 
possession of the property to the 
buyer, and who has not retaken it, 
to a writ of attachment in an action 
for the unpaid balance of the pur- 
chase price). 


67. See infra this section. 
68. See statutory provisions. 


under Civ. 69. Cooper v. Smith, 125 Ga. 167, 

Tuggle v. Green, | 53 SH 1013; Cade vy. Jenkins, 88 Ga. 
CdS SSE 292) 

70. Wesley v. Battle, 17 Ga. A. 


755, 88 SE 415. 


71. Cade v. Jenkins, 88 Ga. 791, 15. 
SE 292. 


72. Cooper v. Smith, 125 Ga. 167; 
53 SH 1013. 


73. Cade v. Jenkins, 88 Ga. 791, 
15 SE 292; Rhoades, etc., Furniture 
Co. v. Jenkins, 2 Ga. A. 475, 58 SH 
897. See Owens v. Parker, 8 Ga. A. 
221, 68 SE 1009 (in order to perfect 
an attachment and levy. thereof for 
the purchase money by the holder of 
a note, in which there is a reservation 
of title of personalty, and also a 
mortgage of the property to the payee, 
the holder of the legal title must file 
and record a reconveyance to his 
debtor, and if he fails to do so the 
levy of the attachment faiis). 


74. Rhoades, ete., Furniture Co. v. 
Jenkins, 2 Ga. 475, 58 SH 897. 
And see cases Supra note 73. 


75. Gray v. Booth, 64 App. Div. 
231, 71 NYS 1015. 


“The vesting of title is not a con- 
dition precedent to a right of action 
for a matured installment of the pur- 
chase price.’’ Gray v. Booth, 64 App. 
Div.02382, 71 NYS 1015, dors: 


76. Loftus v. King, 23 Tex. Civ. A. 
36, 56 SW 109. 


7750 American: Cant Cos 
L0R ATK SSO SW G9 or 
v. Norwalk Library Corp., 
4, 22 A 681; 
viding Co. y. Hisentrager, 
179, 68 NYS 866. 


“This stipulation is not unconscion- 
able, and contravenes no law or rule 
of publie policy.” Equitable Gener- 
al Providing Co. v. Hisentrager, 34 
Misc. 179, 68 NYS 866, 867. 


v. White, 
Appleton 
538 Conn. 

Equitable General Pro- 

34 Misc. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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default of the buyer, without forfeiting his right to 
sue for the balance of the purchase price as against 
an objection that an entire cause of action cannot 
be split, and that when suit is brought upon a split 
cause of action, it is res judicata of the entire con- 
troversy.7§ 


[§ 1347] d. Conditions Precedent. The seller is 
not required as a condition precedent to the bringing 
of an action to recover the purchase price to tender 
a bill of sale of the property sold, where by statute 
a bill of sale is not necessary to transfer title;7® and 
the buyer is not entitled to any further notice of the 
election of the seller to bring an action for the pur- 
chase price than the mere bringing of the action.®° 


[§ 1348] e. Defenses; Counterclaim. General 
rules*? apply to defenses in actions for unpaid pur- 
chase price.*? 

Breach of warranty and fraud.§* In some juris- 
dictions it is held that the buyer sued for the pur- 
chase price is not entitled to recoup damages aris- 
ing out of a breach of warranty by the seller;%+ but 
in other jurisdictions it has been held permissible for 
defendant to set up a counterclaim for damages 
caused by breach of a warranty, express or im- 
plied,*® or for damages caused by fraudulent misrep- 
resentations of the buyer as to the property sold;*¢ 
and he may, if he has promptly rescinded the con- 
tract for breach of the seller’s guaranty to keep the 
property in repair set up a counterclaim for the pur- 
chase price paid.§* It has been said that where a 
purchaser seeks by counterclaim to recoup for dam- 
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ages for fraud and breach of implied warranty, the 
rule as to waiver of right to rescind by making pay- 
ments after knowledge of the unfitness of the article 
sold does not apply.8® <A purchaser, counterclaiming 
for damages for fraud and breach of implied war- 
ranty, is not limited in recovery to the amount of the 
price paid.*® It may be set up as a defense to an 
action on notes given for the purchase price of goods 
conditionally sold that the notes were given in reli- 
ance on material misrepresentations made by the 
seller’s agent.°° 


Conversion by seller. Where the seller has con- 
verted the property by refusing to surrender it when 
returned to him for repairs, the buyer is entitled to 
counterclaim damages for the conversion.®! 


Destruction of property. In jurisdictions where 
the destruction of property without fault by either 
party to the contract is held to fall on the seller®? 
it is a good defense to an action for the purchase 
price that the property was destroyed without fault 
by either party.?? 


Other matters of defense in actions of this char- 
acter are set out in the notes hereto.®* 


[§ 1349] f. Actions. Neither a count for goods 
sold and delivered, nor for goods bargained and sold, 
can be maintained for the price of goods condition- 
ally sold;°® but a special count must be inserted 
founded upon the special contract.?° 


ment of deferred installments at ma- 


78. Kenworth Sales Co. v. Salan- 
tino, 154 Wash. 236, 281 P 996. 

Splitting cause of action generally 
see Actions § 276 et seq. 

79. 
232 P 758. 

In Georgia in case of attachment 
See supra § 1345. 

80. Johnson v. Kaeser, 
686, 239 P 324. 


196 Cal. 


81. See supra §§ 968-973. 
82. See cases infra this section. 
83. In case of absolute sale see 


Supra §§ 797, 969. 


' 84 Moneyweight Scale Co. v. Da- 
vid, 180 Mich. 8, 13, 146 NW 391. 

“There iS no right under the law 
given to defendants to recoup dam- 
ages in a case like this. The law 
is that, until the title passes, there 
can be no recovery for a breach of 
guaranty, and the title has not passed 
to the defendants in this case and 
cannot pass until they have paid for 
the scales. 
ages by waw of recoupment under 
these circumstances under the law 
eannot be allowed.” Moneyweight 
Scale Co. v. David, supra. 


85., Gary . Coast..Agency, . Inc... v. 
Lawrey, 101 Or. 623, 201 P 214; New 
Hamburg Mfg. Co. v. Webb, 23 Ont. 
L. 44, 2 OntWN 588, 18 OntWR 216, 
20 AnnCas 817. 


[a] In New York, under Personal 
Prop. Ly «Cons; Au. (1909) ¢ 41), § 150 
subd 1b as added by L. (1911) ¢ 571, 
providing that in case of breach of 
warranty the buyer may, at his elec- 
tion, keep the goods and maintain 
an action for damages, or subdivision 
“d,” rescind a contract to sell or the 
sale, or, if the goods have been re- 
ceived, offer: to return them and re- 
cover the price paid, in an action up- 
on a conditional sale note the buyer 
nay counterclaim and show in sup- 
port thereof that the seller warrant- 
ed that the piano sold would not 
break and was fit for the purposes 


Arnois v. Bell, 70 Cal. A. 222, 


And any claim for dam-. 


intended, and that the warranty had 
been breached an‘d offer to return the 
piano upon receiving back the price 
paid. G. B. Shearer Co. v. Kakoulis, 
144 NYS 1077. 

86. Gary Co. Agency, Inc. v. Law- 
rey, 101 Or. 623, 201 P 214; Gillespie 
v. Tillie, (Man.) 66 DomLR 779. 


87. Friedland v. Hacking, 158 
Minn. 389, 197 NW 751. 

88. Gary Coast Agency, Ine Vv. 
Lawrey, 101 Or. 623, 201 P 214. 

89. Gary Coast Agency, Inc. v. 
Lawrey, supra. 

90. Hart-Parr Co. v. Eberle, 3 


Sask. L. 386 (in these circumstances 
the buyer is entitled to a rescission 
of the contract). 


91. Freeman v. Menkes, 153 NYS 
361. 

92. See supra § 1202. 

93. Kirtley v. Perham, 176 Cal. 


Soe; Los) EP yobd. 

94. See cases infra this note. 

[a] Estoppel.—The buyer in pos- 
session of goods resold them to one 
who had no notice of his conditional 
title, their value to be determined by 
an invoice to be taken. While the in- 
voice was being taken, the original 
seller seized the goods, as owner, 
and stopped it. The second buyer 
recovered them in replevin, having, 
during the replevin suit, sold all the 
goods without taking an invoice, and 
part of the purchase price was paid 
by the second buyer to his immediate 
seller. It was held that in an action 
by the original seller, as assignee 
of the contract of resale, for the bal- 
ance of the price due under it, the 
second seller was estopped from set- 
ting up the defense that no invoice 
had been taken. Jenkins vy. Fisher, 
15 Ind. A. 58, 42 NE 954. 


[b] Failure to surrender on de- 
fault.—Where a contract for the sale 
of a business provided that the buyer 
should surrender the business and 
premises to the sellers on non-pay- 


turity, a letter sent by the buyer to 
the sellers by registered mail, in- 
forming them that the store had been 
rented to another from the succeed- 
ing May 1, on which date the new 
tenant would take possession, and 
calling on the sellers to do something 
in the matter, and that the buyer ex- 
pected to hear from them, was not a 
valid tender of a surrender of the 
business to the sellers under the 
contract so as to bar a suit on notes 
for the price. Norton v. Abbott, 113 
NYS 669. 


[c] In action on past-due pur- 
chase-money note.—Several parties 
were sued on a note for the purchase 
price of an automobile, in which note 
title was reserved in the seller with 
a stipulation that the car should not 
be moved out of the state without 
the seller’s consent, and where the 
car was retaken, the makers of the 
note should pay all expenses of such 
taking, including storage and attor- 
ney’s fees. When the car was seized 
in a foreign jurisdiction and the sell- 
er inquired of defendants what to do 
with it, they requested that it be not 
sold. It was held that they could not 
defend against the note after its ma- 
turity on the ground:that the value 
of the car should be applied on the 


note. Gregory v. Lacy, 156 Miss. 147, 
125 S 722. 
95. Clay v. Bohonon, 54 N. H. 474. 
96. Clay v. Bohonon, supra. 


“The peculiarity of this class of 
contracts is, that the property is bar- 
gained for and delivered, but the 
property remains in the vendor await- 
ing some contingency. The absolute 
right of property ‘does not pass with 
the delivery. It is neither sold and 
delivered, nor bargained and sold. It 
is bargained for and delivered but not 
sold, and a contract of this kind will 
not therefore support a count for 
goods sold and delivered, or one for 
goods bargained and sold.” Clay v. 
Bohonon, 54 N. H. 474, 475. 


1306 [55 C.J.] 


Parties. General rules®’ apply 


parties in actions of this character. 


Pleading. General rules®® apply as to the requi- 
sites and sufficiency of declarations or complaints,* 
and answers? in actions of this character. 


In actions of this -character general 


rules apply with respect to the burden of proof,* 
relevancy, materiality, and competency,* and weight 


Evidence. 


and sufficiency® of evidence. 


[§ 1350] g. Trial. General rules apply in respect 


of taking the case from the jury,® 


and fact,” findings,* and instructions to the jury.® 
In an action on notes 


[§ 1351] h. Judgment.1° 


97. See Parties 47 C. J. pl. 

98. Andrews Music Store v. Boone, 
197 N. C. 174, 148 SE 39 (one claim- 
ing title as purchaser from the con- 
ditional buyer is a proper party de- 
fendant). 

99. See Pleading §§ 132-196. 

1. See cases infra this note. 


[a] Buyer’s knowledge of purpose 
of retaking property.—Where the 
seller was permitted to retake the au- 
tomobile to make necessary repairs, 
the seller, in action to recover bal- 
ance due on purchase price and value 
of repairs made, was not required to 
allege that the buyer had knowledge 
of purpose of seller in taking automo- 
bile; the only ultimate fact required 
to be alleged being seller’s purpose. 
Maddux v. Mora, 99 Cal. A. 695, 279 
P 467. 


{b] Refunding of purchase price. 
—The petition need not allege that 
any part of the price had been re- 
funded; the statute providing that 
whenever personalty is sold the ven- 
dor shall not take possession thereof 
without refunding the price paid has 
no application to an action of this 
character. C. G. Conn Co. v. Orr, 150 
Mo. A. 705, 181 SW 765. 


[c] Complaint held sufficient.—A 
complaint alleging that ‘defendant 
bought a sewing machine of plaintiff, 
giving a note therefor, which is due 
and unpaid, setting out a copy of the 
note, which stipulates that the ma- 
chine shall remain the property of 
plaintiff until the note is paid, and 
further averring the delivery of the 
machine in consideration of the exe- 
cution of the note, and the acceptance 
and retention thereof, and the refusal 
of defendant to pay’ the note, states 
a good cause of action for the amount 
of the note. Singer Mfg. Co. v. Hat- 
ley, 3 Wash. T. 198, 21 P 384. 


{d] Complaint held insufficient.— 
Where the contract sued on shows 
that it cannot be declared wholly due, 
unless payments to be made there- 
under “shall be due and unpaid for 
a period of sixty days” in order to 
constitute a cause of action for its 
breach, the complaint should not only 
allege that ‘defendant has made de- 
fault in the payment of one or more 
of the installments, but also that such 
default has continued for the period 
of sixty days, and where it fails to 
show that an installment, the pay- 
ment of which was required under the 
contract, had been due and unpaid for 
that period, it shows no cause of ac- 
tion upon the contract. Southern 
Galifornia Music Co. v. Skinner, 17 
Gal AOS mors 0G. 

2. See Pleading §§ 197-379. 


[a] Answer held insufficient.—An 
answer with reference to rescission 
of a conditional sale contract by mu- 
tual consent is fatally defective in 
failing to show that the seller accept- 
ed return of the property in lieu of 
payment of the purchase price, but 


2 See EES ee ae ee eee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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given for the price of rails, and reserving title to 
the rails until payment, against the makers and their 
successors in business, judgment for complainant 
should be against:-the makers for the amount of the 
notes and interest if the makers are solvent, and if 
they are insolvent, against the other defendants only 
for such part of the rails as it may be shown each ~ 
converted to his use after the purchase from such 


[§.1352] 7. Enforcement of Lien—a. In General. 


questions of law 


} only on the promise that it would 
make some satisfactory adjustment 
with the buyer which was never ex- 
ecuted. These averments show that 
the minds of the parties had failed to 
meet with respect thereto. Hoffman 
v. Franklin Motor Car Co., 32 Ga. A. 
229. 122 SE 896. 


[b] Answer not subject to demur- 
rer.—In an action to recover for lum- 
ber sold, the answer alleged, in de- 
tail, that the lumber was to be of a 
certain kind, and was sold for a cer- 
tain purpose and was to be suitable 
for that purpose, and that, if it were 
not as represented, there would be no 
sale, and that, when it arrived, it was 
inspected by the buyer and found to 
be short in quantity, and decayed, dis- 
colored, and wholly unfit for the pur- 
pose for which it was sold, and that 
the buyer refused to accept it, and 
immediately notified the seller of 
such defects, and that the lumber was 
in the buyer’s yards subject to the 
seller’s order. It was held that the 
answer was not demurrable for want 
of facts. Bennett v. Root Furniture 
Co., 176 Ind. 606, 96 NE 708. 


3. See Evidence §§ 13-24. 


[a] Burden of showing default.— 
The burden is on plaintiff to show 
that an installment was not tendered 
in time under the rule requiring the 
party declaring a forfeiture to bring 
himself clearly within the conditions 
authorizing it. Johnson v. Kaeser, 
196 Cal, 686, 239 P 324. 

4. See Evidence §§ 89-162. 

{a] Evidence incompetent as not 
within issues.—In an action for price 
of goods, in which defendant claimed 
that the goods were ‘destroyed by fire, 
and that the title was in the seller, 
evidence of what the seller did in 
bankruptcy proceedings against third 
parties was incompetent as not with- 
in the issues. Roach v. Whitfield, 94 
Ark, 448, 127 SW 722, 140 AmSR 181. 


5. See Evidence §§ 1730-1806. 


[a] Evidence held sufficient: (1) 
To go to jury on question whether 
sale was absolute or _ conditional. 
Garvin v. Davison, 101 Kan. 508, 168 
P 318. (2) To show defense of fraud 
in procuring conditional sale. Pa- 
cific Acceptance Corp. v. Whalen, 43 
Ida. 15, 248 P 444. (38) To show that 
property had not been paid for. 
Welker v. Michkin, 31 Ariz. 239, 251 
P 891. (4) To show that seller took 
possession of property to make neces- 
sary repairs in accordance with terms 
of contract. Maddux v. Mora, 99 Cal. 
A! 695, 279°P 467. 


\[b] Evidence held insufficient: (1) 
To go to jury on question of attempt- 
ed rescission for breach of warranty. 
Liquid Carbonie Corp. v. Caroombas, 
132 Misc. 866, 230 NYS 529. (2) To 
go to jury on question of seller’s elec- 
tion to return property. Low vy. Col- 
by, 137 Wash. 476, 248 P 18, 247 P 
475. (3) To show mutual rescission 
of contract. Central Iowa Motors 


While in some jurisdictions where the question has 
been directly raised it is held that the seller has no 
lien enforeible in equity,!? in jurisdictions where the 
security reserved by a conditional sales contract is 


Co. v. Clancy, 206 Iowa 1090, 221 NW 
774. (4) To sustain a finding that 
conduct of a conditional seller in hav- 
ing a car moved from one garage to 
another, on buyer’s departure from 
state, did not constitute repossession, 
precluding recovery of price. Wau- 
kesha Finance Corp. v. Southard, 
(Wis.) 232 NW 534. (5) To sustain 
a finding that plaintiff had directed 
the defendant to return the books, 
which had been done. Edward 
Thompson Co. v. Dillon, 115 Wash. 
114) 296-2 57.9% 


6. See Trial [88 Cyc 1532 et seq]. 


[a] Verdict should be directed: 
(1) For defendant where it was 
shown that the seller had repossessed 
the property on default of payment 
and where the evidence showed no 
consideration for an agreement of the 
seller to hold the car for the buyer. 
Lynch y. Sable-Oberteuffer-Peterson, 
122 Or. 597,260 P 222, 55 ABR L802 
(2) For plaintiff when there is an en- 
tire failure of evidence to sustain the 
sole defense of payment. Van Marel 
v. Watson, 28 Ariz. 32, 235 P 144. 

7 See Trial [38 Cyc 1511]. 

[a] Thus whether retaking by 
conditional seller is for his own ben- 
efit, or as trustee for buyer, is ordi- 
narily question of fact. Waukesha 
Finance Corp. v. Southard, (Wis.) 
232 NW 534. 


8. See Trial [88 Cyc 1953]. See 
also Edward Thompson Co. v. Dillon, 
115 Wash. 114, 196 P 579; Waukesha 
Finance Corp. v. Southard, (Wis.) 
232 NW 534. 


9. See Trial [388 Cyc 1594 et seq]. 


[a] Limiting instructions to is- 
sues and evidence.—In an action on a 
title note reserving title to tractor 
sold as security for the payment of 
the purchase price, in which seller did 
not deny that the tractor had been 
used for demonstration purposes, and 
in driving from the depot to place 
of delivery, and the only question 
raised by the evidence was whether 
buyer had been informed of such use 
before acceptance of tractor, an in- 
struction that the contract was not 
binding unless the tractor was ab- 
solutely new, and had never been used 
in any way, was erroneous, not fairly 
presenting the issues to the’ jury. 


Lumbar v. Janzen, 112 Kan. 197, 210 


Es Ose 


10. Generally see Judgments 33 C. 
J. p 1042. See also supra § 1019. 


11. -Lienkauf Banking Co. v. Han- 
ey, 98 Miss. 613, 46 S 626. ° . 


12. National Cash Register Co. v. 
Stockyards Cash Market, 100 Okl. 150, 
228 P 778. 


“Liens are property rights and are 
ordinarily created by statute or by 
contract, and cannot be ereated by 
courts merely from a sense of jus- 
tice in particular cases.” National 


Cash Register Co. v. Stockyards Cash 


Market, 100 Okl. 150, 228 P 778, 780. 


re 


165 Ark. 282, 262 SW 1001; 


+ 
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considered as a lien, or in the nature of a lien on the 
property sold,+* a suit in equity to enforce the lien 
may be maintained!‘ regardless of the adequacy of 
other remedies of which the seller may avail him- 
self;1° and the right to maintain such a suit is not 
affected by a statute which prohibits the seller from 
retaking the property without repaying a designated 
part of the purchase price,+® nor by the fact that 
the contract, against the prohibition of the statute 


[a] Effect of statute authorizing 
attachment.—A statute providing 
that in an action to recover the pur- 
chase money of personal property, 
plaintiff may obtain an order direct- 
ing the sheriff or other officer to take 
the property “in possession of the 
vendee,” and hold it subject to the 
order of the court does not create a 
lien in favor of the vendor, but only 
gives him the privilege of suing out 
a specific attachment against the 
property without imposing on him the 
conditions on which that remedy is 
allowed to other creditors. Fox v. 
Arkansas In‘dustrial Co., 52 Ark. 450, 
452,12 SW 875 (“It is the settled con- 
struction of the statute that it was 
not intended to give the vendor of 
personal property a lien upon the 
property sold, but only a remedy for 
impounding it, to prevent the vendee 
from putting it beyond his reach 
pendente lite’). 

{b] In Arkansas (1) no equitable 
lien for the purchase price enforce- 
able in a court of chancery exists in 
favor of the conditional seller. Olson 
v. Moody, 156 Ark. 319, 246 SW 3; 
Fox v. Arkansas Industrial Co., 52 
Ark. 450, 12 SW 875. (2) The seller 
has the right by statute in connection 
with his suit for the purchase money, 
to have the property impounded and 
a lien created and enforced on the 
same for payment of the balance of 
the purchase money. Reed v. Webb, 
Ameri- 
can Can Co. v. White, 130 Ark. 381, 
197 SW 695; Fox v. Arkansas Indus- 
trial Co., supra. 

[c] In Minnesota (1) where, as al- 
ready shown, the security retained 
by a conditional sales contract is not 
considered a lien or in the nature of 
a lien (see supra § 1170) it is never- 
theless held that a common-law, lien 
resting on possession exists in favor 
of the conditional seller which may 
be enforced in equity (Holmes _v. 
Schnedler, 176 Minn. 488, 223 NW 
908; Edward Thdmpson Co. v. Brown, 
171 Minn. 483, 214 NW 284; Chase 
v. Kelly, 125 Minn. 317, 146 NW 1113, 
LRA1916A 912; C. W. Raymond Co. 
v. Kahn,.124 Minn. 426, 145 NW 164, 
51 LRANS 251; Nelson v. Interna- 
tional Harvester Co., 117 Minn. 298, 
135 NW 808), (2) the view being tak- 
en that actual physical possession is 
not necessary, but that it will be suf- 
ficient that the seller retains such 
possession as will reserve in him the 


actual control of the property, which 


is done by retaining title until the 
property is paid for (Holmes v. 
Schnedler, 176 Minn. 483, 223 NW 908, 
909. [some confusion seems to exist 
as to the identity of the lien, the 
foreclosure of which we have from 
time to time mentioned as one of the 
remedies of the seller in a condition- 
al sale contract. As above indicated, 
the rights of a seller under a condi- 


‘tional sale contract are not a lien but 


a reservation of title. The lien to 
which we have referred in the several 
eases is the seller’s common-law lien 
for the unpaid purchase price. He 
has such lien only while the property 
remains in his possession, unless 
there is a contract, expressed or _im- 
plied, to the contrary. . . . It is 
not necessary that the seller at all 
times retain the actual physical pos- 
session of the property. It is suffi- 
cient that he retains such possession 
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contains a waiver of the provision requiring a par- 
tial refund of the purchase money paid,17 nor by a 
statute providing a summary remedy by retaking 
possession by consent of the purchaser, or by process . 
of law by advertisement and sale of property for 
the purpose of enforcing the lien.+8 
[§ 1353] b. Conditions Precedent. 
ditional sales contract required payment to be made 
to the cashier’s office of the seller or by registered 


Where a con- 


as will preserve in him the eee there is nevertheless one decision in 


control of the property. . <. . e 
see no reason why the lien is not re- 
tained when possession is given the 
purchaser under a conditional sale 
contract retaining the title in the 
seller, who thereby retains control 
of the property’’]). 

[d] In Oregon it was held that if 
the contract permits, the seller may 
on default of the buyer, without re- 
scinding the contract, retake the prop- 
erty and sue in equity to enforce his 
rights against the buyer. Wickwire 
v. Hanson, 133 Or. 85, 288 P 404; 
Manley Auto Co. v. Jackson, 115 Or. 
396, 287 P 982; McDaniel v. Chiara- 
monte, 61 Or. 403, 122 P 33. 


13. See supra § 1170. 


14. D. C.—Ballinger v. West Pub. 
Co., 44 App. 49 [certiorari den 239 U. 
S. 646 mem, 36 SCt 167 mem, 60 L. ed. 
484 mem]. 


Fla.—Malone v. Meres, 91 Fla. 709, 
109 S 677. 

Iowa.—McNabb v. Bunting, 207 
Iowa 1300, 224 NW 506; Central Iowa 
Motors Co. v. Clancy, 206 Iowa 1090, 
221 NW 774; Jensen v. Kissick, 204 
Iowa 756, 215 NW 962; Gigray v. 
Mumper, 118 NW 393. 


Miss.—Ross-Meehan Brake Shoe 
Hdv Com Ve bascagoula wkce no.) 2 
Miss. 608, 18 S 364. 


Mo.—Kolb v. Golden Rule Baking 
Co., 222 Mo. A. 1068, 9 SW (2d) 840; 
Wayne Tank, etc., Co. v. Quick Serv. 
Laundry Co., (A.) 285 SW 750; Fred 
W. Wolf Co. v. Hermann Sav. Bank, 
168 Mo, A. 549, 153 SW 1094. 


Mont.—Missoula First Nat. Bank v, 
Marlowe, 71 Mont. 461, 230 P 374. 

Oh.—Parker Appliance Co. v. Co- 
Operative Mach. Co., 110 Oh. St. 255, 
143 NE 891; National Cash Register 
Co. v. Carey, 1 OhNPNS 506. See In 
re Bettman-Johnson Co., 250 Fed. 657, 
163 CCA 3; In re National Cash Reg- 
ister Co-, 174 Wed. 579, 98, CCA 425 
(both stating Ohio law). 


Tenn.—Mitchell v. Automobile Sales 
Co., 28 SW (2d) 51; Southern Ice, etc., 
Co. vi Alfey; 127 Tenn. 1738,°154" S'W. 
536; Meagher v. Hollenberg, 9 Lea 
392: Planters’ Bank v. Vandyck, 4 
Heisk. 617; Gambling v. Read, Meigs 
281. 

Tex.—Campbell Printing Press, 
etc., Co. v. Powell, 78 Tex. 53, 14 SW 
245; Hollenburg Music Co. v. Morris, 
(Civ. A.) 35 SW? 396. 

“That the vendor has the right to 
proceed in this manner [a suit in equi- 
ty to enforce the lien], we think, can- 
not be doubted. It is a favorite juris- 
diction of equity to relieve against 
forfeitures, and the practice of this 
remedy will subserve the purposes of 
justice in such cases.” In re Nation- 
al Cash Register Co., 174 Fed. 579, 
5838, 98 CCA 425. : 


“The jurisdiction of chancery to 
enforce conventional liens is too well 
recognized to require argument or the 
citation of authorities.” Ross-Mee- 
han Shoe Fdy. Co. v. Pascagoula Ice 
Co., 72 Miss. 608, 615, 18 S 364. 

{a] In Alabama (1) where, as else- 
where shown, the great weight of au- 
thority is to the effect that the se- 
curity retained by the conditional sell- 
er is not a lien (see supra § 1170), (2) 


which it is held that the security re- 
tained is a lien and may be enforced 
by suit in equity (Camden v. Fair- 
banks, 206 Ala. 293, 89 S 456). 

[b] _iIn New York City by express 
provision of the Municipal Court Act 
(L. [1902] c 580 § 139) since repealed 
a conditional sales contract constitut- 
ed a lien on the property sold that 
might be foreclosed. Bramhall-Deane 
Co. v. McDonald, 172 App. Div. 780, 
158 NYS 736; Mathushek, etc., Piano 
Co. v. Weld, 94 Misc. 282, 158 NYS 
169; Hauss v. Savarese, 87 Misc. 330, 
149 NYS 938; Bloomingdale v. Braun, 
80 Mise. 527, 141 NYS 590; Simpson v. 
Knight, 130 NYS 236; Singer Sewing 
Mach. Co. v. Leipzig, 113 NYS 916. 

[ec] In North Carolina (1) as else- 
where shown, the decisions are con- 
flicting as to whether the security re- 
tained in a conditional sales contract 
is a lien (see supra § 1170), (2) but 
in-one decision it has been held that 
when the title is retained by the sell- 
er as security for payment, his lien 
is in the nature of a mortgage for the 
agreed price, and he is entitled to 
judgment for the debt, less any pay- 
ment made, and the difference between 
the agreed price and the true value 
of the property when received, and he 
is also entitled to foreclosure, sale, 
and application of the proceeds of sale 
to the judgment (Huyett, ete, Mfg. 
Couns Gray, 124 Ny) C: 322,73 20S EET 18s 


15. Ballinger v. West Pub. Co., 44 
App. (D. C.) 49 [certiorari den 239 
U. S. 646 mem, 36 SCt 167 mem, 60 L. 
ed. 484 mem]; Gigray v. Mumper, 141 
Towa 396, 118 NW 393; Wayne Tank, 
ete., Co. v. Quick Serv. Laundry Co., 
(Mo. A.) 285 SW 750. 


[a] Rule applied.—Although the 
contract authorized a forfeiture in 
case of default in payment, such right 
of forfeiture was not the exclusive 
remedy, but’ could be waived, and a 
suit in equity brought to enforce the 
claim as a lien against the property. 
Gigray v. Mumper, 141 Iowa 396, 118 
NW 393. 


16. Parker Appliance Co. v. Co- 
Operative Mach. Co., 110 Oh. St. 255, 
143 NE 891; National Cash Register 
Co. v. Born, 5 OhS&CP 99; National 
Cash Register Co. v. Carey, 1 OhNPNS 
506; In re National Cash Register Co., 
174 Fed. 579, 98 CCA 425 (stating Ohio 
law). Contra Krug v. National Cash 
Register Co., 1 OhNPNS 273. 


fa] Statute does not apply where 
the seller instead of taking possession 
and asserting his legal ownership, 


proceeds in equity. In re National 
Cash Register Co., 174 Fed. 579, 98 
CCA 425 (stating Ohio rule). 

17. Parker Appliance ‘Co. v.. Co- 


Operative Mach. Co., 110 Oh. St. 255, 
260, 143 NE 891 (‘it [the statute] im- 
poses a limitation only on the right 
of the vendor to retake the property. 
It was not intended to vitiate the con- 
tract, but it does protect the pur- 
chaser’). 

18. Southern Ice, etc., Co. v. Alley, 
127 Tenn. 178, 154 SW 5386. 

{a] Statute merely affords an ad- 
ditional remedy to the seller which he 
can pursue at his election. Southern 
Ice, etc., Co. v. Alley, 127 Tenn. 178, 
154 SW 536. 
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mail, demand was unnecessary to a proceeding to 
foreclose.1® 


[§ 1854] c. Defenses. It is not a defense to an 
action to foreclose the lien that all the installments 
on the conditional sale contract were not due when 
the seller commenced the action to foreclose,?° al- 
though the extent of the lien must be measured by 
the amount due the conditional seller under the con- 
tract at the time the suit is commenced;7? and if 
there is nothing then due there is no lien which can 
be foreclosed.?2 In an action to foreclose the lien, 
the buyer may show that after discovering fraud the 
‘seller had agreed to repair or replace the property 
and had failed to do so.?% In a suit to foreclose a 
conditional sale contract of an automobile, the fail- 
ure of the seller, who retook it, to keep an alleged 
agreement of its officer to repair the ear, sell it, and 
credit the amount on the contract, in the absence of 
a showing that the buyer accepted -such proposal, 
and that by expenditure for repairs any greater net 
sum would have been realized than in a sale on fore- 
closure, did not give the buyer cause for complaint.*# 


Breach of warranty. According to some decisions 
defendant may show breach of warranty in defense 
of the seller’s action to foreclose the len,?> and 
where defendant shows that the damage equaled or 
exceeded the amount of the lien, he is entitled to pos- 
session of the property.?° 


[§ 1355] d. Actions. In an action to enforce the 
seller’s lien a third person who assumed some control 
over the property is a proper party defendant,?* and 
a purchaser in good faith and for full value from the 
buyer is entitled to be made a defendant.?® If de- 
fendant pleads a rescission of the contract, the bur- 
den is on him to prove this fact.2® Where it was 
stipulated at the trial that plaintiff had given four 
notes in the transaction into the hands of a trust 
company, a letter from the trust company to defend- 
ant acknowledging receipt of and returning certified 
check, mailed to the trust company but payable to 
the bank, was held admissible.2° In an action to 
foreclose a conditional bill of sale, given by one de- 
fendant on the purchase of an automobile from plain- 


19. Bloomingdale v. Braun, 
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80) Div. 143, 200 NYS 595. 
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tiff, the car being taken from the possession of the 
codefendant, who alone appeared, where the latter 
did not show he was a subsequent purchaser of the 
automobile for value and without notice of the ex- 
istence of the conditional bill of sale, as to him, or 
any other person similarly situated, proof of the re- 
cording of the bill of sale was not essential to plain- 
tiff’s cause of action.?1 


[§ 1356] e. Judgment. A judgment for plaintiff 
in an action to enforce the lien, for any deficiency, 
if the amount realized from the sale is insufficient 
to liquidate the balance due, is proper. Where the 
action is brought against the buyer and a third per- 
son shown to have assumed some control over the 
property, the buyer alone should be held for a defi- 
ciency on a sale to satisfy the lien, where it does not 
appear that his codefendants has acquired any inter- 
est or assumed the debt.?® And where an action is 
brought against two persons to enforce the len, and 
one of them is.not shown to have had any possession 
of, or any interest in, the property, a judgment 
against him is erroneous.*+ 

[§ 1357] 8. Foreclosure as Mortgage. By express 
statutory provision in some jurisdictions, where 
the validity of conditional sales is recognized, 
conditional sales contracts may be foreclosed the 
same as chattel mortgages.2° It has been held, 
however, that the parties cannot by agreement 
make proceedings for foreclosure of mortgages ap- 
plicable to conditional sale contracts.2® In Ken- 
tucky, where conditional sales are not recognized 
and transactions of this character are treated as ab- 
solute sales and mortgages back to the seller with a 
lien for the purchase price,*” the remedy of the seller 
on default of the buyer is a suit in equity to enforce 
his mortgage lien and have the property subjected 
to the payment of the balance of the purchase price 
due thereon.*® In Texas, where by statute all reser- 
vations of title to chattels after delivery to the sell- 
er are held to be mortgages,*® the seller may treat 
the contract as a chattel mortgage and foreclose it 
for any one or more of the installments that may be 


tically, therefore, the’right of the ven- 


Misc. 527, 141 NYS 590. 


20. Jacob Bros. Co, v. Gotteher, 170 
NYS 66; Wayne ‘Tank, ete., Co. v. 
Quick Serv. Laundry Co., (Tex. Civ. 


A.) 285 SW 750. 


21. Jacob Bros. Co. vy. Gotteher, 
170 NYS 66. 

22, Jacob Bros. Co. v. Gotteher, 
supra. 

23. Grueneberg v. Schol, 83 Misc. 


Sola 4) NYS 748. 


24. Manley Auto Co. v. Jackson, 
1152Or, 396, 238% P 982, 


25. Bramhall-Deane Co. v. Mc- 
Donald, 172 App. Div. 780, 158 NYS 
736; Studebaker Corp. v. Silverberg, 
199 NYS 190. But see Hauss v. Sava- 
rese, 87 Misc. 330, 149 NYS 938 (hold- 
ing that- a breach of warranty is 
available as a defense only where the 
title has passed and that the only 
remedy of the conditional buyer is to 
pay the price and bring an independ- 
ent suit). 

26. Studebaker Corp. v. Silverberg, 
199 NYS 190. 

27. Singer Sewing Mach. Co. v. 
Leipzig, 113 NYS 916. 


28. Ament vy. Zaharion, 206 App. 


29. Central Iowa Motors Co. v. 
Clancy, 206 Iowa 1090, 221 NW 774. 

30. Pinsky vy. Goldsmith, 95 Misc. 
640, 159 NYS 848. 

31. Equitable Auto Sales Co. v. 
Sherman, 170 NYS 948. 

382. Malone v. Meres, 91 Fla. 709, 
109 S 677; Manley Auto Co. v. Jack- 
son, 15 1Or. 306; 23 Pas: 


33. Singer Sewing Mach, Co. v. 
Leipzig, 113 NYS 916. 


34. Rosenthal v. Cristal, 45 Misc. 
649, 91 NYS 15. 


35. See statutory provisions. 


[a] Operation and effect of stat- 
ute.—(1) The Georgia statute was not 
intended to affect the nature of the 
conditional sale or to transform an in- 
strument retaining title into a mere 
mortgage, but it was the purpose of 
the legislature to provide another 
method to enforce the collection of 
debts where title is retained, by pro- 
viding that the seller may foreclose 
the instrument in the same manner 
as mortgages on personal property. 
Macon Sav. Bank vy. Jones Motor Co., 
168 Ga. 805, 149 SE 217 [aff 37 Ga. 
A. 767, .142 SE 199]. (2) In Maihe it 
was said in one decision that ‘‘prac- 


dor is that, and only that, of a mort- 
gagee of personal property under a 
chattel mortgage given as security for 
a debt.” Westinghouse Electric, etc., 
Co. v. Auburn, etc., R. Co., 106 Me. 
349, 76 A 897. (3) And in another 
that the seller can sue for the debt 
and also enforce his lien, concurrent- 
ly or successively, and is entitled to 
possession as a means of enforcing 
payment, there being no contrary pro- 
vision in the contract. Arthur BH. 
Guth Piano Co. v. Adams, 114 Me. 390, 
96) Anite2k 

86. Wynn v. Tyner, 139 Ga. 765, 
78 SEH 185; Nordone v. —F. C. Austin 
Drain. Excavator Co., 184 App. Div. 
309, 171 NYS 725. See Bacon v. Hane- 


sley, 19 Ga. A. 69, 90 SE 1033 (as sus-— 


taining this view). 


“The two forms of contract could 


not coexist, as one involves the reten- 
tion of title in the vendor, and the 
other the vesting of title in the ven- 
dee.” Nordone v. F. C. Austin Drain. 
Excavator Co., 184 App. Div. 309, 310, 


CLINGS S ee Geto 
387. See supra § 1176. 
38. Jones vy. Jones, 112 SW 650, 33 


KyL 1036. 
39. Rev. St. (1895) ant 2549. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in arrears.‘ 


Defenses. It is not a defense to a suit to foreclose 
a lien as a chattel mortgage in accordance with stat- 
utory authorization that the sales contract provided 
other remedies which are cumulative of the rights of 
the seller to collect the indebtedness in any other 
manner as provided by law.*1 


Conditions precedent. It is not a condition pre- 
cedent to the right to enforce a conditional sale con- 
tract as a mortgage as authorized by statute, that the 
seller should convey or reconvey to the debtor the 
property covered by the contract, there being nothing 
in the statute suggesting or requiring that this be 
done.*? ’ 

Pleading. On foreclosure of a conditional sales 
eontract, whieh excluded all warranties, an affida- 
vit of illegality failing to show any consideration 
for alleged subsequent warranties and agreements 
that the automobile sold would give the same service 
as a new ear, the breach of which was relied on as a 
basis for failure of consideration or abatement of 
the purchase price, was properly dismissed.** 

[§ 1358] 9. Retaking Property and Action for 
Damages for Breach. Expressions are found in a 
textbook** and in a limited number of decisions*® to 
the effect that in addition to other remedies the sell- 
er has the right to retake the property, treat the 
contract as existing but broken by the seller, and 
maintain an action for damages occasioned by the 
breach. 


Measure of damages. In one of the decisions, it 
was said, quoting with approval the textbook men- 
tioned that the measure of damages where this rem- 
edy is adopted by the seller “will ordinarily be the 
difference between the contract price and the market 
value of the goods at the time and place of de- 
fault;”*® and in another it was held that the meas- 
ure of damages was limited to the reasonable value 


40. Loftus v. King, 23 Tex. Civ. A. 
36, 56 SW 109. 


41. Jones Motor Co. v. Macon Sav. 
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decision in which the author’s state- 
ment of the remedy was quoted with 
approval it was held that a condition- 
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of the use of the property and that the rental agreed 
on in the contract for the sale of the property is not 
the measure of the value of such use and was wholly 
immaterial to the inquiry.** 


[§ 1359] 10. Retaking Property and Treating It 
as Security.‘ In some jurisdictions, the condition- 
al seller, on default of the buyer, may retake the 
property, not for the purpose of holding it absolutely 
or to convert it to his own use, but merely as se- 
curity for the amount of purchase money due.*® 
Nevertheless, on repossessing himself of the prop- 
erty, the seller must deal with it as security and 
with reference to the equitable rights of the pur- 
chaser;°° and this principle is applicable whether 
the retaking is by action or without legal process.°* 
Where the contract contained no provision authoriz- 
ing the seller to declare the whole sum due in case 
of default in the payment of any installment, where, 
at the time the seller seized all of the property to- 
gether with the cash on hand, book accounts, bills 
receivable, etc., the amount paid, together with the 
cash seized, amounted to more than the payments 
due, the seller had no right to proceed to sell the 
property.®*? 

[§ 1360] O. Remedies of Seller against Third 
Persons—l. Remedies Available—a. Action To Re- 
cover Possession. Subject to the limitations that 
the conditional contract of sale must have been ex- 
ecuted and attested in the manner provided by stat- 
ute,®* and duly registered,*>* where these formalities 
are required by statute in order to render the con- 
tract valid against third persons without notice, and 
to the further limitations that the seller has not 
waived his reservation of title or estopped himself 


’ from setting it up,°® or assigned his interest in the 


contract,°® the seller in a conditional contract of sale 
is entitled on default of the buyer to recover pos- 
session of the property from third persons into 
whose possession it has come,°? such as purchasers 


sell on account of the buyer). 


{a] Contractual provision.—W here 
an automobile was sold, the seller tak- 


Bank, 37 Ga. A. 767, 142 SE 199 [aff 
168 Ga. 805, 149 SE 217]. 


42. Macon Say. Bank v. Jones Mo- 
tor Co., 168 Ga. 805, 149 SE 217 [aff 
37 Ga. A: 767, 142°SE 199]; Cobb v. 
Growers’ Finance Corp., 40 Ga. A. 442, 
149 SH 920. 


43. Cody v. Auto. Financing, 37 Ga. 
A. 452, 140 SE 634. 


44. 1 Mechem Sales § 615. 
45. Burr v. Gardella, 53 Cal. A. 377, 
200 P 493; Missoula First Nat. Bank 


v. Marlowe, 71 Mont. 461, 230 P 374. 
See Madison River Livestock Co. v. 
Osler, 39 Mont. 244, 102 P 325, 133 
AmSR 558; Endicott v. Digerness, 
103 Or. 555, 205 P 975; Francis v. Bo- 
hart; 76) Or, 1, 1438), P9207 1471 P 755, 
LRA1916A 922; McDaniel v. Chiara- 
monte, 61 Or. 403, 122 P 33; Herring- 
Hall-Marvin Co. v. Smith, 43 Or. 315, 
79 P 704, 73 P 340 (all containing 
dicta to the effect). 


[a] Extent of authority for rule.— 
(1) This textbook cites no authority 
in support of his statement, and in all 
except two of the decisions, the state- 
ment is dictum and nothing more than 
a recital of the remedies enumerated 
in the textbook. (2) However, it was 
held in one decision in accordance 
with this rule that on default of the 
buyer the seller was entitled on re- 
taking the property to recover dam- 
ages for the buyer’s breach of con- 
tract. Burr vy. Gardella, 53 Cal. A. 
377, 200 P 498. (8) And in another 


al seller, by taking possession of the 
property sold, selling for the buyer, 
and crediting the proceeds on the 
sales note under the contract, did not 
evidence an intention to rescind, but 
treated the contract as in force, al- 
though broken by the buyer, and is en- 
titled to take possession of chattels 
mortgaged to him by the buyer as ad- 
ditional security, and to hold them as 
compensation for breach of contract. 
Sheridan First Nat. Bank v. Yocom, 
96 Or. 438, 189 P 220 (in which it was 
said that the facts bring the case 
clearly within the rule stated by the 
text writer). 


46. 1 Mechem Sales .§ 615 [quot 
with appr Sheridan First Nat. Bank 
Vv, Yocom; 96 Or. 438,189 P 220]. 

47. Burr v. Gardella, 58 Cal. A. 
377, 200 P 493. 

48. Retaking and suing for dam- 
ages see supra § 1358. See also supra 


§ 1291. 

49. Bankston v. Hill, 134 Miss. 288, 
98 S 689; Tufts v. Stone, 70 Miss. 54, 
11 S 792; Dederick v. Wolfe, 68 Miss. 


500, 9 S 350, 24 AmSR 283.” See In re 
Bettman-Johnson Co., 250 Fed. 657, 
163 CCA 3 (dictum to the effect that 
the seller may resume possession of 
the property not as his own, without 
forfeiting or claiming to forfeit the 
buyer’s right to pay any unsatisfied 
portion of the price, and thereby per- 
fect his ownership, but merely to in- 
erease the seller’s security and to re- 


ing cash and two notes, each note re- 
serving title to the car until such 
note was paid, with the right to de- 
clare it due and take possession of 
the car at any time the seller might 
deem himself insecure, to sell at pub- 
lic or private sale, indorsing the 
amount received on the note, the ti- 
tle was retained as security only, 
and the seller had the right to re- 
claim and resell the car since the 
taking and holding of additional se- 
curity for the unpaid purchase price 
of a chattel and the enforcement of 
statutory liens thereon is not incon- 
sistent with the reservation of title. 
Atkinson v. Japink, 186 Mich. 335, 
152 NW 1079. 

50. Ross-Meehan Brake Shoe Fay. 
Co. v. Pascagoula Ice Co., 72 Miss? 608, 
18 S 364. 


51. Bankston v. Hill, 134 Miss. 288, 
98 S 689. 


52. Lehnen v. Ryan, 185 Mich. 246, 
151 NW 655. 


53. See supra §§ 1183-1187. 
54. See supra § 1239 et seq. 
55. See supra §§ 1207-1228. 
56. See infra §§ 1414-1424. 


57. U. S.—Gaylor v. Dyer, 10 FE, 
Cas. No. 5,283, 5 Cranch C. C. 461, 


Ala.—Riley v. Dillon, 148 Ala. 288, 
41 S 768. 

Ark.—Carroll v. Wiggins, 30 Ark. 
402. 
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from the buyer of the property,®* unless he consented 
to the transfer,®® either expressly or by implica- 
tion,®° or to have a judgment, in the alternative, for 
its value and damages for its unlawful detention,®+ 
or damages in place of the property in case he so 
So also, within the limitations above enu- 
merated, the conditional seller is generally entitled 
to recover the property from creditors of the buy- 
er,®* from one claiming under a mortgage by him,°* 


elects. °? 


Cal.—Holt Mfg. Co. v. Collins, 154 
Cal. 265, 97 P 516; Crawford v. Mead- 
ows, 41 Cal. A. 13, 181 P 845; Hastern 
Outfitting Co. v. Myers, 39 Cal. A. 316, 
180 P 669. 


Conn.—Hughes v. Kelly, 40 Conn. 
48. 


Del.—Starr v. Govatos, 33 Del. 66, 
130. A 392. 

D. C.——Minnix Co. v. L.. C. Smith 
Bros. Co., 33 App. 357. : 

Ga.—Sims v. James, 62 Ga. 260. 

Hawaii.—Langley, etc., Co. v. Oka, 
28 Hawaii 519. 

Tll.—O’Neil v. Rogers, 110 Ill. A. 
622. : 

Ind.—Dunbar v. Rawles, 28 Ind. 225, 
92 AmD 811. 

Iowa.—Bailey v. Harris, 8 Iowa 331, 
74 AmD 312. 

oo el v. Milne, 16 Kan. 
65. 
Me.—Haton v. Monroe, 52 Me. 63. 
Mass.—Hoe v. Rex Mfg. Co., 205 
Mass. 214, 91 NE 154. 

Mich.—Wills Sainte Claire v. Laf- 
frey, 248 Mich. 24, 226 NW 660. 

Miss.—W. F. Zimmerman Lumber 
Co. v. Elder, 29 S 466. 

Mo.—Ridgeway v. Kennedy, 52 Mo. 

Nebr.—Aultman v. Mallory, 5. Nebr. 
178, 25 AmR 478. 

N. H.—Partridge v. Philbrick, 60 N. 
EL 56. 

N. J.—Morey v. Schaad, 98 N: J. L. 
F995 121A 622. ; 

N. M.—Redewill v. Gillen, 4 N. M. 
78, 12 P 872. 

Okl.—Lockwood v. Frisco Lumber 
Co. 22- Oks 3a), 97 P 562. 

Or.—Haworth v. Jackson, ‘91 Or. 
272, 178 P 926. 

Tenn.—Holmark v. Molin, 5 Coldw. 
482. : 

Tex.—Garretson v. DePoyster, (A.) 
16 SW 106. 

Vt.—Moses v. Rogers, 62 Vt. 84, 19 
INS HAM 

W. Va.—Auto Sales Co. v. Yost, 91 
W. Va. 493, 113 SE 758. 

Wyo.—Warner v. Roth, 2 Wyo. 63. 

Sask.—John Deere Plow Co. v. 
Scott, 7 Sask. L. 276. 

Cross references: 
Bail trover see Trover and Conver- 


sion. 
Detinue 18 C. J. p 987. 
Replevin 54 C. J. p 404. 


58. Ala.—Riley v. Dillon, 148 Ala. 
283, 41 S 768. 


Ark.—Arkansas Nat. 
terstate Packing Co., 175 Ark, 341, 
299 SW 34; McIntosh v. Hill, 47 Ark. 
363, 1 SW 680; Carroll v. Wiggins, 30 
Ark. 402. 

Cal.—Holt Mfg. Co. v. Collins, 154 
Cal 265,0072 PY 516. 


D. C.—Minnix Co. v. Ll. C. Smith 
Bros. Co., 33 App. 357. 
Ga.—Sims v. James, 62 Ga. 260. 


Ill. Sherer-Gillett Co. v. Long, 236 
Tl), A. 162 [aff 318 Ill. 432, 149 NE 
225]; QO’Neil v. Rogers, 110 Til, A. 


Bank v. In- 
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622. 

Ind.—Dunbar v. Rawles, 28 fs 
225, 92 AmD 311; Thomas v. Winters, 
12 Ind. 322. 

Iowa.—Bailey v. Harris, 8 Iowa 
331, 74 AmD 312. 

Kan.—Hallowell v. Milne, 16 Kan. 


65. 
Me.—Eaton v. Munroe, 52 Me. 63. 


Mass.—Lorain Steel Co. v. Norfolk, 
ve St. R. Co., 187 Mass. 500, 73 NE 
646. 


Miss.—Harrison v. Broadway Mo- 
tor Co., 128 Miss. 766, 91 S 453, 25 
ALR 1148; Young v. Salley, 83 Miss. 
362, 35.9 571. 


Mo.—Ridgeway v. Kennedy, 52 Mo. 
24; American Clay Mach. Co. v. Se- 
dalia Brick, etc., Co., 174 Mo. A. 485, 
160 SW 902. 


N. H.—Partridge v. Philbrick, 60 
Pena 556; Weeks v. Pike, 60 N. H. 


N. M.—Redewill v. Gillen, 4 N. M. 
(Speen bee ouier 


Okl.—Lockwood v, Frisco Lumber 
Co e22gO kdl note be O62. 


Or.—Haworth v. Jackson, 
Ae Nise be a6. 


Tenn.—Holmark v. Molin, 5 Coldw. 
482; Price v. Jones, 3 Head 84. 


Va.—Auto Sales Co. v. Yost, 91 W. 
Va. 493, 113 SE 758. 


Wyo.—Bunce v. McMahon, 6 Wyo. 
24, 42'P 23. 


[a] In Colorado (1) as elsewhere 
shown, a contract of conditional sale 
is not valid as against third persons 
except when they have actual notice 
of it (see supra § 1229), (2) but the 
seller on default of the buyer may 
recover the property from a purchas- 
er of the buyer who had notice of 
the terms of the conditional sale 
(Gerow v. Castello, 11 Colo. 560, 19 
P 505, 7 AmSR 260). 


59. Arkansas Nat. Bank v. Inter- 
state Packing Co., 175 Ark. 341, 299 
SW 34. 


ak Mone 


60. Harrison v. Broadway Motor 
Co., 128 Miss. 766, 91 S 453, 25 ALR 
1148. 

61. Auto Sales Co. v. Yost, 91 W. 
Va. 493, 113 SH 758. 

62. Ezzard v. Frick, 76 Ga. 512. 

63. U. S.—Gaylor v. Dyer, 10 F. 
Cas: No, 5,283, 16 Granen 6. C. 461. 

Me.—Peabody v. Maguire, 79 Me. 
572, 12 A 680. ‘ 

Mass.—Robinson v. Besarick, 156 
Mass. 141, 30 NE 553. 

Mo.—Ridgeway v. Kennedy, 52 Mo. 
24. 

N. J.—Morey v. Schaad, 98 N. J. L. 
799, 121 A 622. 

Sask.—John Deere 
Scott, 7 Sask. L. 276. 


Blow) .CowsAy,. 


[a] Attaching creditors are with- 
in the rule. Hughes v. Kelly, 40 
Conn. 148; Starr v. Govatos, 33 Del. 


66, 130 A 392; Franklin Motor Car Co. 
v. Hamilton, 1138 Me. 63, 92 A 1001; 
Malden Center Garage, Inc. v. Berko- 


witz, (Mass.) 168 NE 916; Moses y. 
Rogers, 62 Vt. 84, 19 A 118. 
[b Exceptions to rule; after- 


acquired property.—The rule above 
stated does not apply to after-ac-. 


a, 
[§ 1360 


from a purchaser at an attachment,®® bankrupt,°° 
judicial,®? or execution®® sale of the property; or 
from a purchaser at a sale under a mortgage,®? from 
a pawnee,’° from officers holding the property under 
an attachment?! or execution,7? or from the winner 
of an automobile sold to a newspaper manager to be 
given away in a subscription contest.7? 
of course, be no recovery of the property from third 
persons claiming under the buyer, where the buyer 


There can, 


quired goods where it is not express- 
ly so provided by the conditional sale 
contract. Edwards v. Symons, 65 
Mich. 348, 32 NW 796. 


{c] Im Colorado conditional sales 
are void as to creditors who have no 
notice of the reservation of title, and 
in order for the conditional seller to 
make the sale available against the 
buyer’s creditors, on rescission of the 
contract is bound immediately to take 
and keep actual and continued pos- 
session of the property sold. Coors - 
v. Reagan, 44 Colo. 126, 96 P 966. 


64 Warren v. Liddell, 110 Ala. 
232, 20.°0S 89; Langley, etes. Coimye 
Oka, 28 Hawaii 519; Harding v. 
Sharpe, 186 Ill. A. 532; Cottrell v. 
Carter; 173... Mass. »155,. 53) NE 3755 
Benner v. Puffer, 114 Mass. 376. 


{a] Fixtures.—The seller may re- 
claim the property from one who as 
mortgagee of land claims the prop- 
erty as fixtures. Warren vy. Liddell, 
110 Ala~232, 20 S 89. 


65. Garretson v. De Poyster, (Tex. 
A.) 16 SW 106. 


66. Myrick v. Liquid Carbonic Co., 
137 Ga, 154, 73 SE 7, 38 LRANS 554, 
ae Bradshaw v. Warner, 54 Ind. 

68. Powers v. Brunswick-Balke- 


Collender Co., 19 Gas A. 706, 91 SHe 
1062. 


69. Cottrell vy. Carter, 
155, 53 NE 3875. 


[a] Failure of vendee to redeem. 
—wWhere one person leases chattels to 
another, and agrees to execute a bill 
of sale on receipt of stipulated 
monthly installments, his right to re- 
claim the property as against the 
purchaser under a mortgage given by 
the lessee, is not affected by such 
purchaser’s failure to redeem in fif- 
teen days, under Pub. St. ¢ 192 § 13, 
after the former had taken posses- 
sion for failure to pay installments. 
Cottrell v. Carter, 173 Mass. 155, 53 
NE. 375. 


173 Mass. 


70. Whitney v. McConnell, 29 
Mich, 12. 
71. Malden Center Garage, Ine. v. 


Berkowitz, (Mass.) 168 NE 916; John 
S. Brittain Dry-Goods Co. v. Buchan- 
an, 79 Mo. A. 528; Morey vy. Schaad, 
IS ING Ie L990, Lem A 62 2e 


72. Gaylor v. Dyer, 10 F. Cas. No. — 
5,283, 5 Cranch C. C. 461; Holt Mfg. 
Co. v. Collins, 154 Cal. 265, 97 P 516; 
Forbes v. Martin, 12 Del. 375, 32 A 
327; Sanders v. Wilson, 19 D. C. 555.- 


73. Watkins v. Curry, 
312, 147 SW 43. 


[a] acts not constituting estop- 


pel against buyer.—Where plaintiff 


sold the operator of a newspaper an 
automobile, to be given away in a 
subscription contest, plaintiff retain- 
ing title until the machine was paid 
for, the fact that he knew it was to 
be given away as a prize in the con- — 
test, and that he extended the time 
for payment to the buyer at various 
times, not extending over the date 
when the contest was to close, did 
not estop plaintiff to claim the au- 
tomobile on the buyer’s failure to 
pay the price, as against the winner 
of the contest. Watkins v. Curry, 103 
Ark. 312, 147 SW 43. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is not in default,’* since as already shown, the buyer 
has the right of possession until he is in default.7® 
And the seller is not entitled to recover the property 
where no indebtedness on the purchase price remains 
unpaid.*° 

[§ 1361] b. Action for Conversion.77 Subject to 
the same limitations as are imposed on the right of 
a conditional seller to recover possession of the 
property conditionally sold from a third person,7® 
when property is in the possession of a third person 
claiming under the conditional buyer, who is in de- 
fault, the seller may bring an action against such 
person for conversion.*® It has been so held in re- 
spect of property in the hands of a purchaser from 
the original buyer,®° an attaching creditor,’ a cred- 
itor of the buyer, who, without process of law, seized 
the property in satisfaction of his claim,’? a pur- 
chaser from a mortgagee of the property,®? a 
pawnee,*+ a mortgagee of the property who bought 
it in at a foreclosure sale,8® a purchaser of the 
property at a bankrupt sale thereof,®® a vendor un- 
der a contract to sell land to which the property con- 


74. 
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[55- Cyd. ]. Aste 
ditionally sold (an engine) had been attached,*’ or 
an assignee of the buyer under an assignment for 
the benefit of creditors.88 A subsequent purchaser 
from the buyer may be sued for conversion of the 
property, although he had resold it and is no longer 
in possession of it.89 So, an action of conversion 
may be maintained by the conditional seller against 
an officer who has seized and sold the property under 
an execution®® or attachment®! against the buyer, or 
who is in possession of the property under an at- 
tachment against the buyer.®? But an action for 
conversion cannot be maintained against an attach- 
ing creditor who has never been in possession of the 
property.®°’ Nor, as in the case of actions to recover 
the property itself,9* will an action for conversion 
lie unless the original buyer is in default.°° One, 
who contracted with the owner of a building to fur- 
nish material reserving title pending payment, can- 
not recover for the conversion of a part of the ma- 
terial, unless he himself was not in default under 
the contract and was entitled to the possession of 


Ind.—Tulley v, Fairly, 51 Ind. Sask.—Reinholz v. Cornell, 2 Sask. 83. Lorain Steel Co. v. Norfolk, 
311; Manufacturers’ Discount Co. v.|L. 342. etc., R. Co., 187 Mass. 500, 73 NE 
American Securities Co., 87 Ind, A. [a] Acts constituting conversion. | 646; Burbank vy. Crooker, 7 Gray 


446, 161 NE 660. 


Me.—Leighton v. Stevens, 
154. 

Mass.—Sallinger v. Collateral Loan 
Co., 215 Mass.. 266, 102 NE 365. 


Miss.—Ketchum vy. Brennan, 53 
Miss. 


19 Me. 


N. H.—Nutting v. Nutting, 63 N. 
H, 221 

N. y= Cohoctor Valley Garage Co. 
v. Kellogg, 136 Misc. 283, 240 NYS 
642; Savall v. Wauful, 16 NYS 219, 
21 NYCivProe 18. 


Va.—Randolph _ v. 
Munf. (17 Va.) 99. 

Wash.—Brunswick, etc., Co. v. Ta- 
seat Mill Co., 3 Wash, T. 163,13 P 
902. 


Randolph, 3 


[a] Rule applied.—An action 
against the sheriff levying on the 
property will be dismissed where it 
is not shown that at the time of the 
levy the conditional buyer was in de- 
fault. Cohocton Valley Garage Co. v. 
Kellogg, 136 Misc. 283, 240 NYS 642. 


75. See supra § 1199. 

76. Munn v. Bowser, 114 Miss. 500, 
75 S 872. See also supra § 1199. 

77. Generally see Trover and Con- 


version [38 Cyc 1997]. 

78. See supra § 1360. 

79. Cal.—Ross v. Thomas, 24 Cal. 
ARTs, 142°) 102. 

Ga.—Sims v. James, 62 Ga. 260. 

Ind.—Baals v. Stewart, 109 Ind. 
371, 9 NE 4038. 

Me.—Whipple v. Gilpatrick, 19 Me. 
427. 

Mass.—Morrison v. 
789. 

Mich.—Hogan v. Detroit United R. 
Co., 154 Mich, 478, 118 NW 140. 

IN; i ¥e—Davis: Vv. Bliss, 187. N.» Y. 
77, 79 NE 851; Brewer v. Ford, 54 
Hun 116, 7 NYS 244. 

Oh.—Sanders v. Keber, 28 Oh. St. 
630. 

Or.—Singer Mfg. Co. v. Graham, 8 
Or. 17, 34 AmR 572. 

R. I.—Woods v. Nichols, 21 R. I. 
537, 45 A 548, 48 LRA 773. 

Wash.—Fidalgo Island Shingle Co. 
vy. Brown, 61 Wash. 516, 112 P 629. 

Wis.—Gilpin v. Matchett, 153 Wis. 
347, 141 NW 235. 

Ont.—Blackley v. 

381. Bi 


Segal, 169 NE 


Dooley, 18 Ont. 


—(1) Statement by defendants’ coun- 
sel that he contended conditional 
seller had no right to stoves installed 
in apartment building as against de- 
fendants who were mortgagees of 
building who purchased on foreclo- 
sure could be found to be such exer- 
cise of dominion and intention to ex- 
clude plaintiffs from possession as to 
amount to conversion.- Morrison. v. 
Segal, (Mass.) 169 NE 789. (2) 
Wrongful intention is not essential 
to a conversion, it being sufficient if 
the owner has been deprived of his 
property by an unauthorized as- 
sumption of control and dominion, so 
that defendants who purchased land 
in the construction of the building 
on which plaintiff furnished the iron- 
work, reserving title in himself un- 
til payment therefor, were liable for 
conversion of such iron before it was 
paid for if they altered the condition 
of the property without authority 
from plaintiff, but the conveyance of 
the property to one not a bona fide 
purchaser, but who held subject to 
plaintiff's rights therein, did not con- 
stitute a conversion of the ironwork 
as to plaintiff. Klein v. Cohen, 142 


App. Div. 500, 127 NYS 171 

80. Ga.—Sims v. James, 62 Ga. 
260. 

Ind.—Baals v. Stewart, 109 Ind. 
371, 9 NE 403. 

Me.—Hawkins v. Hersey, 86 Me. 


394, 30 A 14; Brown v. Haynes, 52 
Me. 578; Whipple v. Gilpatrick, 19 
Me. 427. 


Mich.—Hogan v. Detroit United R. 
Co., 154 Mich. 478, 118 NW 140. 


Mo.—Twentieth Century Mach. Co. 
v. Excelsior Springs Mineral Water, 


etc., Co., 273 Mo. 142, 200 SW 1079 
[aff (A.) 171 SW 944]. 
Oh.—Sanders y. Keber, 28 Oh. St. 


630. 


Wash.—Fidalgo Island Shingle Co. 
v. Brown, 61 Wash. 516, 112 P 629. 


Wis.—Gilpin v. Matchett, 153 Wis. 
347, 141 NW 235. 

[a] Evidence of the manner in 
which the sale to defendant was ac- 
complished, held sufficient to show 
notice on his part of his vendor’s 
fraud. (Gilpin v. Matchett, 153 Wis. 
347, 141 NW 235. 


81. Ross v. Thomas, 
734, 142 P 102. 


82. Herbert v. Rhodes-Burford 
Furniture Co., 106 Ill. A. 583. 


24 Cal. A. 


(Mass.) 158, 66 AmD 470. 


84. -Sallinger v. Collateral 
Co., 215 Mass. 266, 102 NE 365. 


85. Colwell Lead Co. v. Home Ti- 
tle* Ins. Co.,° 154 App. Div. 83,0: £38 
NYS 738 [aff 208 N. Y. 591, 102 NE 
1100]. 

86. Myrick v. Liquid Carbonic Co., 
137 Ga. 154, 73 SE 7, 38 LRANS 554. 


[a] What not estoppel.—(1) Proof 
of an unsecured claim against a 
bankrupt’s estate founded upon an 
open account does not operate as an 
estoppel against a claimant prevent- 
ing him from asserting his title as 
a seller in a conditional sale in an 
action of trover against a purchas- 
er of the property at a bankruptcy 
sale; it not appearing that the sell- 
er participated in the proceeds aris- 
ing from the sale of the property in 
question. Myrick v. Liquid Carbonic 
Co., 137 Ga. 154, 73 SE 7, 88-LRANS 
554. (2) And mere failure by the 
seller to claim the property when 
sold in a bankruptcy sale would not 
operate as an estoppel to assert such 
seller’s title in trover against the 
purchaser at the bankruptcy sale. 
Myrick v. Liquid Carbonic Co., su- 
pra. 

87... Davis’ v. Bliss, 187 NN. Yau UG 
79 NE 851. 


88. Brewer v. Ford, 54 Hun 116, 
7 NYS 244. 


Loan 


89. Elder v. Woodruff Hardware, 
eterno. 9 Ga, AS 484. 7 SH S80Ge 
Woods v. Nichols, 21 R. I. 537, 45 A 
548, 48 LRA 773. 

90. Parris v. Roberts, 34 N. C. 268, 
55 AmD 415; Bennett v. Sims, 24 S. 
CS ie 421. 

91. MROSS eee Dhomasye24) Cal ane 
734, 142 P 102; Call v. Seymour, 40 
Oh. St. 670. 

92. King v. Cline, 49 Cal. A. 696, 
194 P 290; Arthur McArthur Co, v. 
Beals, 243 Mass. 449, 137 NE 697. 

93. Arthur McArthur Co, v. Beals, 
supra. . 

94. See supra § 1360. 

95. Newhall v. Kingsbury, 131 
Mass. 445; Church vy. Bender, 127 
NYS 289. 

[a] The reason is that “in order 


to maintain trover, a plaintiff must 
show that, at the time he commences. 
his suit, he had possession or a right 
to the immediate possession.’ New- 
hall v. Kingsbury, 131 Mass. 445, 446. 


I3h2° [5d Cyde] 
the material.°® And it has been held that, where 
several items of property were sold conditionally, 
and some of the property was destroyed without the 
fault of the buyer, and another portion retaken by 
the seller, the latter could not maintain trover as 
for a conversion against a purchaser of the re- 
mainder of the property if the amount paid by the 
buyer exceed the value of such remainder.®? 


[§ 1362] c. Action of Trespass.°® After default 
of a conditional buyer of property, the seller may 
maintain trespass against an officer who seizes and 
sells the property under an execution against the 
buyer, for damages thereby sustained.®°? 


[§ 1363] d. Action for Injuries to Property. 
The conditional seller has a property interest in the 
chattels sold which entitles him to maintain, after 
default of the buyer, an action against a third party 
for injury to or destruction of the property by neg- 
ligence,* although the property at the time of the 
injury was in the possession of the buyer,® and al- 
though the negligence of the buyer contributed to 
the injury. This right of action arises out of the 
seller’s retention of title as security for payment of 
the purchase money.® Nevertheless, as in the case 
of actions to recover possession,® and in actions for 
conversion’? of the property, in order to give the 
seller a right of action for injuries to the property, 
it is essential that there should have been a default 
on the part of the buyer.’ While the mere fact that 
the seller agreed that the buyer should prosecute 
an action for injury to the property is not of itself 
sufficient to bar the seller’s right of recovery,® his 
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right of recovery is barred by an express agreement 

that the buyer shall maintain an action for the injury 

to recover all of the damages following therefrom.'° 

And according to some decisions, only one cause of 

action arises from the wrongful act, and a settlement 

by the wrongdoer with either the seller or buyer, 

or recovery of damages from him by either seller or 

buyer, in the absence of fraud or collusion, is a bar 

to an action by the other,*? the sum paid or recovered 

as damages to be held in trust and to be applied 

according to the respective rights of the seller and 

buyer.12. Other decisions hold, however, that settle- 

ment with the buyer for injuries to the property does 

not bar the seller’s right of action, unless the seller 

authorizes the settlement.1* The damages recover- 
able cannot in any event exceed the unpaid purchase. 
price;!+ and some decisions place the further limi- 

tation on the amount of recovery that it cannot ex- 

ceed the value of the goods.+® 


[§ 1364] e. Action for Purchase Price.1® A pur- 
chaser of property from a conditional buyer who 
knows the conditions of the sale, and accepts the 
property under an agreement to pay the balance due 
thereon is liable to the original seller therefor ;1* 
and the fact that the property is afterwards acci- 
deutally destroyed does not relieve him of his obli- 
gation.1§ In some jurisdictions it has been either 
held?® or said?° that on conversion of property con- 
ditionally sold the seller may waive the tort and sue 
in assumpsit to recover the balance due on the pur- 
chase price. And it has been held that, where plain- 
tiff pledged property as security for a debt and the 


lein v. Cohen, 142 App. Div. | tomobile, to maintain an action for | 480, 120 SE 319, 49 ALR 1452; Caro- 

500. "408 INOS alae the tort, and is entitled to recover | lina, ete., R. Co. v. Unaka Springs 

97. Swallow v. Emery, 111 Mass. |Such damages as he may have sus-} Lumber Co., 130 Tenn. 354, 170 SW 

355. " Leger py meron (OL the inary) o ane OS lec Co. \v. Mack, 

estruction 0 e personalty ‘enn. Civ. A: : . 

Caleb felch pees td see Trespass [38] which he has retained or holds ti-| 19, Harris v. Seaboard Air Line R 

» AENEE 5]. : tle. Louisville, etc., R. Co. v. Dick-| Co. 190 N. CG. 480, 130 SE 319, 49 INTE 
Bade poor eae aS, a ee ae son, 158 Ga. 303, 123 SE 12. 1452. 

44 AmD 121. ; a ’| Cross references: 13. Lacey v. Great Northern R. 


1. By buyer see infra § 1399. 


2. Ala.—Louisville, etc., R. Co, v. 
Miller, 209 Ala. 378, 96 S 322. 

Fla.—Smith v. Gufford, 36 Fla. 481, 
185° S 717, 51 AmSR, 37. 

iGa—woursville, ete; oR.) Con Vv: 
Dickson, 158 (Ga, 303, 123° SH 12; 
Ryals v. Seaboard Air-Line R. Cox; 
158 Ga. 303, 123 SE 12 [answers to 
certified questions conformed to 82 
Ga. A. 453, 123 SE 733]. 


Ma.—Barnes v. United Railways, 
etc., Co., 140 Md. 14, 116 A 855. 


Mont.—Lacey v. Great Northern R. 
Co., 70 Mont. 346, 225 P 808, 38 ALR 
he sega le 

N. J.—Commercial Credit Corp. v. 
Satterthwaite, 150 A 235. 


N. C.—Harris v. Seaboard Air Line 
Reo 1 o.0 Na-Ca 280). 130) SSB oHos 
49 ALR 1452. 


Tenn.—First Nat. Bank v. Union 
R. Co., 153° Tenn. 386, 284 SW. 362; 
@arolinass “ete:;; “Ri Cox v.. Unaka 
Springs Lumber Co., 130 Tenn, 354, 
170 SW 591; Louisville, heist agi, ACKor, 
v. Mack, 2 Tenn. Civ. A. 


Vt.—French y. Se a 
32 A 254, 


Wash.—United Iron Works v. Hur- 


a3 Vt. 427, 


ley Mason Co., 71 Wash. 275, 128 P 
209. 
[a] Rule applied.—The seller of 


an automobile, who has retained ti- 
tle therein, has a right as owner 
of the legal title, in the event of 
the injury or destruction of such au- 


@ase, Action ont) Cas,0p 1. 
Trespass [38 Cyc 985]. 


3. Barnes v. United Railways, 
etc., Co., 140 Md. 14,'116 A 855; 
Lacey v. Great Northern R. Co., 70 
Mont. 346, 225 P 808, 38 ALR 1331; 


Louisville, ete. R. Co. v. Mack, 2 
Tenn, Civ. A. 194. 
4. Commercial Credit Corp 


Satterthwaite, (N. J.) 150 A 235, 236. 


“The very phrase ‘contributory 
negligence’ necessarily involves the 
idea of primary negligence.” Com- 
mercial Credit Corp. v. Satterthwaite, 
supra. 

5. Smith v. Gufford, 36 Fla. 481, 
LSS. TL wel AMSR Vai) Barnes i. 
United Railways, etc., Co., 140 Md. 
145 11. Agios, Carolina, etc. ak: (Co: 
v. Unaka Springs Lumber Co., 130 
Tenn. 354, 170 SW 591. 


6. See supra § 1360. 
7. See supra § 1361. 
8. Louisville, ete., R. Co. v. Mil- 


ler, 209 Ala. 3878, 96 S322.  Com- 
pare Kent v. Buck, 45 Vt. 18 (sell- 
er can recover in trover for injury 


thereto, although not entitled to the 
possession thereof at the time of the 
injury). 

9. Lacey v. Great Northern R. Co., 
eon: 346, (250) ee 2808, v38: Adu 
disigaes 


10. Juacey v. Great Northern R. 
Co., supra. 
11. Smith v. Gufford, 36 Fla. 481, 


DESH Si. Yala yl Aaa BY dele eels) hig 
Seaboard Air Line R. Co., 190 N. C. 


C05 70 Mont. 346, 225 P 808, 38 ALR 
331; French vy. 
33 A 254. 


[a] The reason is that this 
amounts to a disposition of the sell- 
er’s property without his consent for 
the buyer’s benefit. French vy. Osmer, 
GHAVICRNAL 2 So) eAlraig a 


14. Louisville, etc., R. Co. v. Dick- 
sony 1158. Ga. 9303, 123° SHe10 his 
Motor Co. v. Hancock, 38 Ga. A. 788, 
145 SE 518; Lacey v. Great North- 
ern R. Co., 70 Mont. 346, 225 P 808, 
38 ALR 1331 


15. Ellis Motor Co. v. Hancock, 38 
Ga. A. 788, 145 SH 518; Lacey Ve 
Great Northern R. Co., 70 Mont. 346, 
225 P 808, 38 ALR 1331. 


16. Against original buyer see su- 
pra § 1343 et seq. 


17. International Harvester Co. v. 
Stoker, 34 Pa. Co. 186. 


Osmer, 67 Vt. 427, 


18. International Harvester Co. v. 
Stoker, supra. 

19. McCombs vy, Guild, 9 Dea 
(Tenn.) 81, 87. 


“It is well settled that a conver- 
sion of property will warrant an 
implication of indebtedness, and that 
the tort may be waived, and an ac- 
tion ex contractu maintained for its 
value.” .McCombs vy. Guild, supra. 


For conflicting views as to right 
to waive tort and sue in assumpsit 
on conversion see Actions § 159. 

20. Twentieth Century Mfg. Co. v. 
Excelsior Springs Mineral Water, 
etc., Co., (Mo. A.) 171 SW 944. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1364-1365] 


pledgee with plaintiff’s assent made a conditional 
sale of the property and the buyer resold the prop- 
erty without the knowledge of plaintiff or the pledgee 
to defendant who in turn resold the property and 
received the price therefor, plaintiff could maintain 
an action of assumpsit against defendant to recover 
the balance of the purchase price on the theory that 
the original sale was made by the pledgee as plain- 
tiff’s agent and that the benefit of the’contract in- 
ured to him.?} 


Under Bulk Sales Act. Where the seller has not 
elected to take the property in cancellation of the 
debt and the buyer makes a sale of the goods in 
bulk without complying with the Bulk Sales Act, 
the original seller is protected as a ereditor under 
that act, and may recover the price of the goods in 
proceedings under that act;?? but if he elects to re- 
take the goods either before or after the sale of 
the goods in bulk, it cancels the debt and is a com- 
plete defense to the proceeding under the Bulk Sales 
Act to collect the price of the goods.?° 


[§ 1365] 2. Conditions Precedent—a. Demand for 
Possession24—(1) Replevin. Persons lawfully in 
possession. In accordance with general rules? it 
is a condition precedent to the right of a conditional 
seller to maintain an action of replevin against a 
third person lawfully in possession of the property 
conditionally sold that he should have made a de- 
mand for possession.?°® 


Persons whose possession is tortious. In accord- 
ance with general rules?’ a demand for possession is 
not necessary as a condition precedent to the bring- 
ing of an action of replevin by the conditional seller 
to recover possession of the property sold from a 
third person where the possession of the latter is 
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tortious.28 


Person claiming title and right of possession. In 
accordance with general rules?” it has been held that 
in an action of replevin by the conditional seller 
against one in possession asserting a len on the prop- 
erty for repairs and storage, to which he is not en- 
titled, no demand for possession is necessary as a 
condition precedent to commencement of the ac- 
tion.®° ' i 

Officers holding property under process. In ac- 
cordance with the general rule sustained by ‘the 
weight of authority,*! demand for a return of the 
property, and refusal, is not necessary as a condition 
precedent to an action of replevin by the conditional 
seller against an officer holding the goods under proe- 
ess against the buyer.*? 


Subsequent purchasers. In jurisdictions where, 
contrary to the general rule, no demand for the re- 
turn of the property sold conditionally is necessary 
before bringing an action of replevin against the 
buyer for the property,*®? it is held that no demand 
is necessary before bringing an action of replevin 
against a purchaser from the buyer or others claim- 
ing under him.?* And if the purchaser of goods 
sold on condition procures them to be sold on execu- 
tion against him to one who has knowledge of the 
condition, the original seller may maintain replevin 
against the second purchaser, without a previous 
demand.*° 

Sufficiency of demand. The requirement as to de- 
mand is satisfied where before bringing suit plaintiff 
demanded of defendant that he either pay the bal- 
ance of the purchase price or deliver up the proper- 
ty, to which defendant replied that he would do 
neither and that the only way plaintiff could get the 


tee Kimball v. Jackman, 42 N. H. 


22. Stewart, etc., ‘Cow rye 
Ross, 74 Wash. 401, 133° P 77. 

Comrlewant, msec, Druc) Com iv. 
Ross, supra. 

[a] Evidence held sufficient to 
show election.—Stewart, etc., Drug 
ee. WeeVOSSiecs. VW ashs 401 Silo 3 sre, 

24. In action against original 


buyer see supra §§ 1317-1325. 
25. See Replevin § 69. 


26. Automatic Sprinkler Co. v. 
Central Amusement Co., 189 Iowa 145, 
aio AN, 086, 13 ALR’ 439; Stuber- 
Stone v. Ault, 215 Mich. 355, 360, 183 
NW 796. 


“He could not be subjected to the 
annoyance and expense of a lawsuit, 
or be deemed wrongfully in posses- 
sion, until demand had been made and 
surrender refused.” Stuber-Stone v. 
Ault, supra. 


[a] Rule applied.—(1) Where a 
sprinkler system was sold to the own- 
er of a building, and the building 
was leased and the owner thereafter 
failed to comply with the conditions 
of the conditional sale, the seller 
could not recover the system in re- 
plevin without first making demand 
of the tenant whose possession there- 
of was rightful. Automatic Sprink- 
ler Co. v. Central Amusement Co., 189 
Iowa 145, 176 NW 786, 13 ALR 439. 
(2) So, where in replevin of an au- 
tomobile it. was conclusively shown 
that defendant was lawfully in pos- 
session to make repairs at the request 
of the purchaser, who was required 
by his contract to make repairs, the 
action could not.be maintained in 


[55 C. J.—83] 


the absence of a demand for posses- 
sion before bringing suit. Stuber- 
eee v. Ault, 215 Mich, 355, 183 NW 
796. 


27. See Replevin § 70 et seq. 


28. Tanner v. Mishawaka Woolen 
Mfg. Co., 28 Ind. A. 5386, 63 NE 313; 
Whitney v. McConnell, 29 Mich. 12; 
Twentieth Century Mach. Co. v. Ex- 
celsior Springs Mineral Water, etce., 

o., (Mo. A.) 171 SW 944; Perkins v. 
Best, 94 Wis. 168, 68 NW 762. 


[a] Rule applied.—(1) Where, aft- 
er retaking of property conditionally 
sold by the seller with the buyer’s 
consent the subsequent taking pos- 
session thereof by a mortgagee of 
the buyer is tortious an action of 
replevin by the seller may be brought 
for the recovery of the property 
without previous demand. Perkins 
v. Best, 94 Wis. 168, 68 NW 762. (2) 
So, where the conditional buyer 
transferred the property to another 
city and there pawned it, the condi- 
tional seller may bring replevin 
against the pawnee without making 
a previous demand, because his pos- 
session originated in a tortious tak- 
ing. Whitney v. McConnell, 29 Mich. 
12. 


[b] What not tortious possession. 
—Where testimony in replevin by a 
conditional seller for an automobile 
sold by him conclusively showed 
that defendant was lawfully in pos- 
session to make repairs at the re- 
quest of the purchaser, and was re- 
quired by his contract to make re- 
pairs, he was rightfully in posses- 
sion until demand had been made and 
surrender refused. Stuber-Stone v. 
Ault, 215 Mich. 355, 183 NW 796. 


29. See Replevin § 76. 


30. Neitzel v. Lawrence, 40 Ida. 
26, 231 P 423. 

31. See Replevin § 73. 

32. Forbes v. Martin, 12 Del. 
32 A 327; Sanders v. Wilson, 19 D 
C. 555; Malden Center Garage, Inc. 
v. Berkowitz, (Mass.) 168 NE 916; 
John S. Brittain Dry-Goods Co. v. 
Buchanan, 79 Mo. A. 528. See Simon 
Piano Co. v. Fairfield, 103 Wash. 206, 
174 P 457 (a conditional seller of 
property who is not made a party to 
abatement proceedings against the 
buyer under the Red Light Law may 
replevin the same without making 
claim to the sheriff as for property 
wrongfully levied upon, under the 
Washington statutes which are held 
not mandatory but merely to give the 
claimant to property levied upon a 
choice of remedies). 


[a] Rule applied (1) where goods 
were in the possession of the sheriff 
under levy of an attachment (Malden 
Center Garage, Inc. v. Berkowitz, 
(Mass.) 168 NE 916) (2) or execution 
(Forbes v. Martin, 12 Del. 375, 


375, 


327; Sanders v. Wilson, 19 D. C. 555). 
33. See supra § 1318. 
34.° Norman Printers’ Supply Co. 
Vv. SRordy “778 Conny 4615" 50 teAae 4 919- 


Brown v. Fitch, 43 Conn. 512. 


[a] Reason assigned is that the 
original buyer could convey to his 
vendee no greater rights than he, the 
buyer, himself had, and in conse- 
quence the original seller had the 
same right to retake the property 
against the buyer’s vendee as he had 


against the buyer himself. Brown v. 
Fitch, 43 Conn. 512, 

35. Blanchard v. Child, 7 Gray 
(Mass.) 155, 


32 A - 
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property was by a lawsuit.°® 


Time of making demand. Under a statute provid- 
ing that where a conditional sale is not recorded and 
possession shall have remained for the space of three 
years without demand made or pursued by due course 
of law by the seller, the sale shall be taken as to 
creditors and purchasers of the persons in posses- 
sion to be fraudulent and that the absolute property 
is with the possession, in order for the seller to re- 
cover goods under an unrecorded contract from the 
buyer without notice,*’ it is necessary that demand 
should have been made within the three-year peri- 
Odnee 


[§ 1366] (2) Detinue. In accordance with the 
general rule®® the conditional seller may bring an 
action of detinue without making a prior demand 
against a third person who makes an adverse claim 
to the property.*° 


[§ 1367] (3) Trover. While there is some au- 
thority apparently to the contrary,*! it has been 
held, pursuant to the general rule,*? that a condi- 
tional seller cannot maintain an action of trover 
against a third person whose possession of the prop- 
erty conditionally sold is lawful, without first de- 


36. Bennett Bros. 


Co. v. "Lam, 24 
Mont. 457, 62 P 780. 


remove them, 
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demand for the tubs, or attempt to [a] 
since the tubs were 


[§§ 1365-1368 


manding possession of the property;** but the right 


of action accrues as soon as demand has been made 
and refused.t4 So, in accordance with general 
rules,*® a conditional seller of property may main- 
tain an action of trover against a third person with- 
out previous demand and refusal to return the prop- 
erty, whenever a conversion can be otherwise 
shown;*® as, for instance, where it is shown that 
the third person knew at the time of acquiring pos- 
session of the property of the rights of the condi- 
tional seller therein,*” or attached the property as 
a creditor of the buyer and directed the officer levy- 
ing the attachment to conceal the property so that 
the original seller could not find it,*® or denied plain- 
tiff’s right to the property after the action was 
brought.*® 

[§ 1368] b. Return or Tender of Purchase Money 
or Purchase-Money Notes. As in the case of an ac- 
tion by a conditional seller to recover possession of 
the property sold from the original buyer,®° so in 
the absence of statute providing otherwise,°! a re- 
turn or tender of money paid on the purchase price 
is not a condition precedent to the right of the seller 
to recover the property from a third person who has 
bought the property from the original buyer,®? or 


In Missouri and Ohio.—(1) 
The statutes within limitations 


Sufficiency of demand and refusal 
in action against original buyer sce 
supra § 1320. 


37. See Hemingway Code (Miss.) 
Ss 12k. 

38. Bry Block Mercantile Co. v. 
Paden, 144 Miss. 521, 110 S 437. 


39. See Detinue § 19. 


40. Worthington v. A. G. Rhodes, 
ete., Co., 145 Ala. 656 mem, 39 S 614. 


41. See Whipple v. Gilpatrick, 19 
Me. 427 (where the conditional buyer 
sells the same without performance 
of the condition, trover may be main- 
tained by the first seller against the 
last purchaser, without demand upon 
and refusal by him to surrender the 
same, as to recover’ possession) ; 
Carter v. Kingman, 103 Mass. 517 
(demand for possession is not a con- 
dition precedent to an action against 
a bona fide purchaser from the sell- 
er, the view being taken that the 
sale, being in violation of the condi- 
tions of the contract, vested no right 
in the property in the subpurchaser 
as against the original seller). 


42. See Trover and Conversion [38 
Cye 2032 et seq]. 


43. Tompkins v. Fonda Glove Lin- 
ing Co, 188) Na Ys 5261, 30: UNE 933; 
Shipley Constr., etc., Co. v. Mager, 
165 App: Div., 866).1150)* NWS, 969); 
Klein v. Cohen, 142 App. Div. 500, 
127 NYS 171; J. L. Mott Iron Works 
v. Reilly, 39 Misc. 833, 81 NYS 323. 


[a] Rule applied.—(1) A purchas- 
er, coming into possession of proper- 
ty sold under a contract of condi- 
tional sale, pursuant to a judgment 
in a foreclosure action against the 
buyer, was rightfully in possession, 
and a demand was necessary to’make 
his detention wrongful and authorize 
the seller’s action for conversion. 
Shipley Constr., etc., Co. v. Mager, 
165 App. Div.. 866, 150 NYS 969. (2) 
Where bath tubs, which were sold 
-to a plumber under a contract condi- 
tioned that the ownership should re- 
main in the vendor until full pay- 
ment, and that in default he could 
take ‘and remove them, were sold and 
placed in a building by the plumber, 
the vendor cannot recover from the 
owner of the building as for conver- 
sion of the tubs without a previous 


| Twentieth Century Mach. 


lawfully on the defendant’s prem- 
ises and therefore lawfully in his 
possession when the action was com- 
menced. . L. Mott Iron Works v. 
Reilly, 39 Misc. 833, 81 NYS 328. (3) 
Where plaintiffs sold machinery, re- 
serving title in themselves until pay- 
ment of the purchase price, and aft- 
er the buyer’s default allowed it to 
remain in his possession, they couid 
not charge the buyer with conversion 
until after demand, and until the 
buyer’s transferees were in default 
they had an interest of which they 
might dispose; and hence, defend- 
ant’s' purchase from the _ buyer’s 
transferees being not wrongful, de- 
fendant could not be charged with 
conversion, in the absence of a de- 
mand for a surrender to plaintiffs. 
Tompkins v. Fonda Glove Lining Co., 
188 N. Y. 261. 80 NE 933. 


44. Sallinger v. Collateral 
Co., 215 Mass. 266, 102 NE 365. 

45. See Trover and Conversion [38 
Cyc 2032 et seq]. 

46. Mass.—Robinson v. Way, 163 
Mass. 212, 39 NE 1009. 

Mo.—Twentieth Century Mach. Co. 
v. Excelsior Springs Mineral Water, 
etc., Co., (A.) 171 SW 944. 

N. H.—Fiske v. Ewen, 46 N. H. 178. 


Loan 


Tenn.—Houston y. Dyche, Meigs 
76, 33, AmD 130. 
18 Ont. 


Ont.—Blackley v. Dooley, 
381. 

47. Twentieth Century Mach. Co. 
v. Excelsior Springs Mineral Water, 
etc., Co., (Mo. A.) 171 SW 944; Fiske 
v. Ewen, 46 N. H. 173. 


[a] Rule applied.—Where defend- 
ant held ard refused to pay for goods, 
knowing that its vendor had acquired 
them under a conditional contract 
sale, there was a conversion, and 
the original seller could sue for the 
conversion without formal demand. 
Co. v. Ex- 
celsior Springs Mineral Water, etc., 
Co., (Mo. A.) 171 SW 944. 


48. Robinson v. Way, 163 Mass. 
212, 39 NE 1009, 
49. Blackley v. Dooley, 18 Ont. 


381. 
50. See supra § 1322. 
51. See cases infra this note. 


therein prescribed provide that the 
seller, in case he retakes or brings 
suit for return of the property on 
default of the buyer, must restore to 
him the money or property received 
in payment, or a designated part 
thereof. Mo. Rev. St. (1909) § 2890; 
Bates Oh. St. Annot. § 4155-3. (2y 
In Missouri it is held that the stat- 
ute applies only as between the par- 
ties to the conditional sales contract, 
and that it is not necessary for the 
conditional seller in suing in replev- 
in a purchaser from the seller 
(Barnes v. Rawlings, 74 Mo. A. 531) 
(3) or a remote buyer (Toledo Com- 
puting Scale Co. v. Aubuchon, 187 
Mo. A. 687, 173 SW 85) to refund or 
offer to refund purchase money paid 
on the contract. (4) In Ohio a di- 
rectly opposite conclusion was 
reached, and it was held that the pro- 


visions of the statute applied in fa- - xs 


vor of a mortgagee or purchaser from 
the original buyer. National Cash 
Register Co. v. Cervone, 76 Oh. St. 
12, 28, 80 NE 10838 (“in the absence 
of valid contract obligation or plain 
statutory provision to the contrary, 
ownership of property, whether it be 


absolute or qualified, carries with it © 


the power of disposition, and this 
necessarily implies the acquisition by 
the purchaser by virtue of the sale 
of all the rights of the vendor. Oth- 
erwise the ownership of property is 
shorn of one of its most essential 
and valuable qualities’’). 


52. Riley v. Dillon, 148 Ala. 283, 
41 S 768. Compare Brice v. White- 
hurst, 8 Ga. A. 291, 68 SE 1075 (where 
it was held without discussion in a 
syllabus opinion that, where person- 
alty is sold, and title reserved in the 
seller, and the buyer, with the sell- 
er’s consent, sells the property to 
a third person, who assumes pay- 
ment of the balance of the price to 
the original seller, such seller can- 
not recover the property in trover 
from the third person, without offer- 
ing to put him in statu quo), 


[a] In Mississippi it was held that 
(1) if the conditional seller brings 
an action against the original buyer 
to recover possession of the property 
sold, the purchase money already 
paid must be brought into court, but 


if the action by the original seller : 


For later cases, developments and changes in the law see Annotations, same title and section number. 


j _ buyer, recover the property from him 


§§ 1368-1371] 


against an officer who had attached the property 
conditionally sold in favor of a creditor of the buy- 
er.53 


_ Surrender of purchase money notes.°* The seller 
1s not required to surrender the notes given by the 
original purchaser, in an action to recover the value 
of the property as against his assignee and suc- 
cessor in interest, who are not liable upon the notes.°° 


[§ 1369] c. Miscellaneous. Other decisions in 
which it was held that certain acts were not con- 
sidered conditions precedent to the right of a con- 
ditional seller to recover possession of the property 
sold from a third person are set out in the note 
hereto.*° 


[§ 1870] 3. Defenses. Replevin. It is a good de- 
fense to an action of replevin against a third person 
that, by reason of an election of remedies, such as 
bringing an action for the purchase price,®’ or an 
action to foreclose the seller’s lien,®* title is no 
longer in plaintiff. Tender of the purchase price 
to the original seller by one who with the seller’s 
consent bought the property from the original buy- 
er and assumed the indebtedness is a good defense 
to repleyin by the original seller to recover the prop- 
erty,°® although the tender was not kept good, since 
it constitutes an offer of performance.®® And the 
purchaser of property froma conditional buyer 
whose default in payment has been waived by the 
conditional seller may defeat replevin against him 
by the conditional seller by tendering the amount 
due with interest and costs and bringing it into 
court.°! The fact that property was seized by 
defendant as an officer under an attachment against 
the buyer is not a defense to replevin to recover its 


possession.®? It is no defense that the stranger ad- 
is against a purchaser from the buy- [b] 
er the tender to the purchaser is suf- 
ficient and the money need not be 
paid into court. Ketchum v. Bren- 
nan, 53 Miss. 596. (2) But this case 
was overruled in a later decision in 
which it was held that the condition- 
al seller might, on default of the 


truck under 


chasers 


without offering to refund the pur- | were 
chase money. It was said: “Our at- 
tention was not called to the ques- 
tion whether any tender at all was 


necessary, and we were misled by the 


SALES 


Notice of election to claim de- 
fault.—Where the buyer of a motor 
a conditional 
tract disposed of his interest in vio- 
lation of the contract, and the pur- 
thereof were never recog- 
nized by the original seller, 
held that although 
payments thereafter, the purchasers 
not entitled to notice of the 
seller’s election to claim default on 
account of failure to complete the 
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vanced the money to the buyer to make a partial 
payment, and afterward mortgaged the property and 
tendered the seller the balance of. the price.°* .A 
purchaser from the buyer cannot set up in defense 
that title is in one to whom he-has mortgaged the 
property.°* A claimant of goods under a buyer can- 
not defeat replevin by the seller on the ground that 
the contract was not executed in accordance with 
statutory requirements where he had actual notice 
of the contract and of nonpayment of the price.®* 
In an action for possession or the value of motor 
bus bodies brought by the seller, who had reserved 
title and was entitled to possession because of the 
buyer’s default, against defendants, who had sold 
the buyer the trucks and had retaken possession of 
the trucks with bodies attached because of the buy- 
er’s default, it was no defense that defendants had 
lost money on their contract with the buyer, despite 
the appropriation of plaintiff’s property.®® 

Trover. It is no defense to an action of trover by 
the conditional seller against a third person for con- 
version of the property that the seller has brought 
suit to recover the balance of the purchase price.®? 
In trover against an attaching creditor, it is held that 
it is no defense that he ‘has tendered the seller the 
amount which the buyer agreed to pay, where the 
buyer was in default and could not himself have 
compelled the seller to accept the amount tendered.*® 


[§ 1371] 4. Time To Sue and Laches.®® - As al- 
ready shown, a conditional seller cannot maintain 
an action against a purchaser from the buyer to re- 
cover possession of the property before the buyer 
is in default.*° On the other hand, where the condi- 
tional seller has the right to proceed and enforce the 
conditional sales contract, this right must be exer- 


contrary to this rule, that an action 
by the seller on the purchase-money 
notes would not bar a subsequent 
action to replevy the goods in the 
hands of a third person. American 
Soda Fountain Co. v. Najarian, 119 
Mise: 219, 195° NYS 555. 


58. Shipley Constr., ete., Co. v. 
Maper, 165 App. Div. 866, 150 NYS 


sale con- 


it was 


seller received 


59. Christenson v. Nelson, 38 Or. 


473, 63 P 648. 


concession on both sides that it was.” 


Duke y. Shackleford, 56 Miss. 562, 
555. 

53. Marston vy. Baldwin, 17 Mass. 
606. 

54. In actions to recover posses- 


sion from original buyer see supra § 
1325. 


55. Van Allen v. Francis, 123 Cal. 
474, 480, 56 P 339 (‘as these defend- 
ants are in no way held upon the 
notes given by Langton, it cannot 
matter to them that they are still 


unpaid, in the possession of. plain- 
tiffs’). 
56. See cases infra this note. 


[a] Attempt to collect from orig- 
inal buyer.—Where a machine was 
made to order and title reserved in 
plaintiff, and the buyer resold, the 
question of suretyship does not arise 
so as to reduire any effort on the 
part of plaintiff to collect from the 
original buyer, but plaintiff could de- 
pend solely on the subsequent pur- 
chaser and bring an action against 
him for possession of the property 
sold without filing a claim in a bank- 
ruptecy proceeding of the original 
buyer. Pelton Water Wheel Co. v. 
Oregon Power Co., 87 Or. 248, 170 P 
372. 


payments. Haworth v. Jackson, 91 

Or) 272, 279; 178 P 926 (“in the ab- 60. Christenson v. Nelson, supra. 
sence of an agreement to take the| 61. National Cash Register Co. v 
plaintiffs as contracting parties, in-| Wapples, 52 Wash. 657, 101 P 227 
stead of the original buyer, no no-| (on so doing is entitled to judgment 
tice would be due to them from the] jin the replevin action). 


seller or his assigns. The complaint 
does not establish privity of contract 
or of estate in the property between 
the plaintiffs and the defendants’’). 


[ec] Tender of sum demanded for 
repairs and storage.—Although a 
conditional sale contract is invalid 
for want of recording except as be- 
tween the parties, the seller may 
maintain replevin against a garage 
owner without offering to pay his 
claim for repairs where he refused 
to deliver the car without payment of 
his claim for repairs, and also for 
storage for which he had no lien. 
It was said that the law did not re- 
quire the useless act of tendering a 
part which the defendant says he 
will not receive. Crosby v. Hill, 121 
Me. 432, 117 A 585. 


57. Moline Plow Co. v. Rodgers, 
53 Kan. 743, 37 P 111, 42 AmSR 317. 


[a] In New York, where as al- 
ready shown the weight of authority 
is to the effect that an action for the 
purchase price of the goods consti- 
tutes an election which will bar an 
action for the recovery of the goods 
(see supra § 1283), it has been held, 


62. Malden Center Garage, Ine. v. 
Berkowitz, (Mass.) 168 NE 916; 
Morey v. Schaad, 98 N. J. L. 799, 121 
A 622. 

[a]. Property not in custodia le- 
gis.—Morey v. Schaad, 98 N. J. L. 799, 
121 A. 622. 

63. Chase v. Pike, 125 Mass. 117. 

64 A. D. Puffer, etc., Mfg. Co. v. 
May, 78 Md. 74, 26 A 1020 (he is es- 
topped to set up a title created by 
himself to defeat the rights of the 
original seller). 

65. Toledo Computing Scale Co. v. 
Aubuchon, 187 Mo. A. 687, 173 SW 85. 

66. Meister, etc., Co. v. Harrison, 
56 Cal. A. 679, 206 P 106 (that is en- 
tirely immaterial in this action). 

67. Rawson v. Tuel, 47 Me. 506. 

68. Buckmaster v. Smith, 22 Vt. 
203 (the creditor by his attachmen:z 
acquires no higher rights in the prop- 
erty than was possessed by the buy- 
er). 

69. Waiver of title and estoppel 
see supra § 1225. 

70. See supra § 1360. 
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cised within a reasonable time;*! and the right of 
a conditional seller to recover possession of the prop- 
erty sold from a third person may be lost by delay 
or negligence in the assertion of his rights;7* and 
this is so even though there is neither actual nor 
constructive fraud.“? Under a statute providing 
that where a conditional sale is not recorded and 
possession shall have remained for the space of three 
years without demand made or pursued by due course 
of law by the seller, the sale shall be taken as to 
creditors and purchasers of the persons in posses- 
sion to be fraudulent and that the absolute property 
is with the possession, in order for the seller to re- 
cover the property under an unrecorded contract 
from the buyer without notice,** it is necessary that 
suit be instituted within three years.*® 

[§ 1372] 5. Parties.7° The conditional seller of 
property may maintain an action against a third 
person for injury to or destruction of the property 
for the recovery of such damages as he may have 
sustained without joining the buyer.’? 

[§ 1373] 6. Pleading. General rules governing 
the requisites and sufficiency of the declaration or 
complaint,‘* or plea or answer,’® or the right to 
make amendments,*® apply in actions by the condi- 
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[§§ 1371-1375 


tional seller to recover possession of the property 
sold or its value from third persons. 


[§ 1374] 7. Issues, Proof, and Variance. General 
rules’! apply as to issues, proof, and variance in ac- 
tions by a conditional seller to recover possession of 
the property from third persons.*? Accordingly it 
has been held that a purchaser from the buyer in an 
action by the seller who claims that the sale to the 
buyer was conditional may show under a general de- 
nial the real contract between the parties.°? So, un- 
der the general denial putting in issue the seller’s 
claim of title, defendant may show the seller’s elec- 
tion of remedies, thus disproving his presumptive 
title.6+ And under the general issue the purchaser 
may show that the requirements of the statute relat- 
ing to registration were not complied with.*® An al- 
legation ‘of general ownership is sustained by proof 
of. possession retaken by the seller under a condition- 
al contract of sale.5° 

[§ 1375] 8. Evidence’’—a. Burden of Proof. 
Rules governing burden of proof*® apply in actions 
to recover possession of property conditionally sold 
from a third person or for its conversion by him, or 
to recover for injuries to the property.8® The bur- 
den is on plaintiff to show title in himself,9® and for 


71. Mathews v. Smith, 13 Del. 22, [b] Right to possession.—An al-| for value without notice is not admis- 
31 A 879. legation that on a certain day by rea-| sible under the general denial, but 
gees Cal.—Harter v. Delno, 49 Cal. | Son of nonpayment of overdue notes | must be specially pleaded. Turner Vv. 


M29 La 3.010% 

Da ean tes v. Smith, 
31 A 879, 

D. C.—Edson v. Harper Motor Co., 
56 App. 241, 12 F. (2d) 182. 

Mo.—Robbins v. Phillips, 
100. 


13 Del, 22, | Property 


notes were 
fel 

68 Mo. 
sion 


the seller was entitled to retake the 
is not demurrable on 
ground that it is not alleged that the 
not paid before 
Tufts v. Johnson, 29 Ill. A. 
Buyer’s defauit.—A complaint 
against the sheriff to recover posses- 
of the property 


Coggins, 31 Ga. A. 580, 121 SE 583. 


{[c] Payment or tender.—Where 
the plea in trover by the conditional 
seller of goods against an officer at- 
taching them as the property of the 
buyer alleged that the seller gave no 
notice of the amount of his lien, and 
did not allow ten days in which to 


the 
suit. 
112. 


will be dis- 


Tenn.—Owenby v. Swann, (Ch.) 59 
SW 378. 

[a] Rule applied.—(1) A _ condi- 
tional seller entitled by his contract 
to retake the property in case of con- 
dition broken, loses his right as 
against one who purchases from the 
conditional buyer bona fide and with- 
out notice of the condition, if the 
seller is guilty of laches in asserting 
his right, or if his conduct has been 
such as to waive performance of the 
condition. Robbins v. Phillips, 68 
Mo. 100. (2) The seller may be pre- 
vented by laches from recovering the 
property from an innocent subpur- 
chaser, where the latter purchases 
more than two years after the orig- 


inal purchase price was due, and 
thereafter the original seller sues 
and obtains judgment against the 


surety on the purchase-money note, 
taking no steps till after that to 
regain possession of the property. 
yy. v. Swann, (Tenn. Ch.) 59 SW 
378, 

73. Edson v. Harper Motor Co., 
App. GD. €:) 241, 12). (2d) 182: 


74, See Hemingway Code § 3121; 
Miss. Code (1906) § 4477. 


56 


75. Bry Block Mercantile Co. v. 
Paden, 144 Miss. 521, 110 S 437. 
76. Generally see Parties 47 C. J. 


p 1. See also Detinue §§ 38, 39; Re- 
plevin §§ 91-96; Trover and Conver- 
sion [38 Cyc. 2050]. 

77 wuOuULsVvaAlle;, <ete, Ja. KCtee ae 
Dickson, 158 Ga. 303, 123 SH 12: 


78. See Detinue §§ 44-52; Replev- 
in §§ 172-187; Trover and Conver- 
sion [38 Cyc 2065 et seq]. 


[a] Title in plaintiff.—A declara- 
tion setting up title good as against 
the buyer is Sufficient. It is not nec- 
essary to set up title good against 
the whole world. Riccardi Motor Co., 
Inc. v. Weinstein, 98 Pa. Super. 41. 


missed, where there is no statement 
that at the time of the levy the con- 
ditional buyer was in default. Co- 
hocton Valley Garage v. Kellogg, 136 
Mise. 283, 240 NYS 642. 


[d] Demand.—(1) As. elsewhere 
shown, in replevin for goods condi- 
tionally sold brought against a third 
person, if the possession of the goods 
was wrongfully acquired, no demand 
is necessary before instituting the 
action (see Supra § 1365); (2) anda 
complaint in an action of replevin 
based on a cause of action of this 
character need not allege that de- 
mand was made for possession before 
commencing suit (Tanner v. Misha- 
waka Woolen Mfg. Co., 28 Ind. A. 536, 
63 NE 313). 

[e] Complaint in trover held suf- 
ficient.—A complaint showing title 
to property conditionally sold in 
plaintiff, its wrongful taking with- 
out plaintiff's consent, the demand 
for the same, or the agreed price, the 
refusal, the use, damage, and de- 
struction by defendants, stated a 
cause of action, Fidalgo Island Shin- 
gle Co. v. Brown, 61 Wash. 516, 112 
P 629. 

79. See Detinue §§ 58-58; Replevin 
§§ 189-191; Trover and Conversion 
[388 Cyc 2071 et seq]. 


[a] Affidavit of defense (1) by a 
subsequent purchaser alleging that 
the original sales contract was not 
recorded as required by statute is in- 
sufficient unless it also alleges that 
the purchaser was without notice. 
Riccardi Motor Car Co., Inc. v. Wein- 
stein, 98 Pa. Super. 41. (2) For this 
purpose it is necessary to allege what 
efforts were made to obtain informa- 
tion upon the subject. Riccardi Mo- 
tor Car Co., Ine. v. Weinstein, supra. 

[b] Defense of bona fide purchas- 
ery.—In trover against a third person, 
the defense of a bona fide purchaser 


pay it, and plaintiff replied, setting 
up actual notice of the recorded lien 
to defendant and creditor, and a de- 
murrer was filed thereto, as knowl- 
edge of all facts necessary to enable 
defendant and creditor to pay or ten- 
der the amount due, was admitted by 
the demurrer, and, aS suit might be 
brought by the seller within the ten 
days, the plea was bad, as not alleg- 
ing either payment or tender within 
khat time. Towner v. Bliss, 51 Vt. 


[dad] Waiver of forfeiture.—lIf, aft- 
er default, the seller waived or ac- 
cepted payment, or if any facts oc- 
curred which would lawfully prevent 
him from asserting the forfeiture, it 
should be set up by way of defense. 
Tufts v. Johnson, 29 Ill. A. 112. 


80. See Trover and Conversion [38 
Cye 2074]. 
[a] Amendment held permissible. 


—Fidalgo Island Shingle Co. v. Brown, 
61_ Wash. 516, 112 P 629. 


81. See Replevin §§ 220-235. 

82. See cases infra this section. 

83. Spooner v. Cummings, 152 
Mass. 313, 28 NE 8389. 

84. Shipley Constr., ete., Cor vv 
ee. 165 App. Div. 865, 150° N¥S 
Reng Hidson v. Hedger, 38 Mo, A. 
52. 

86. Wilson v. Lewis, 63 Nebr. 617, 


88 NW 690. 

87. Generally see Detinue §§ 69-— 
72; Replevin §§ 236-254; Trover and 
Conversion [388 Cye 2077]. 


88. See Evidence §§ 13-24. 

89. See cases infra this section. 

90. Young v. Salley, 83 Miss. 362, 
85 S 571; Van Lewellyn vy. Fish, 28 


Misc. 443, 59 NYS 183. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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this purpose, it is necessary for him to show that 
He must also show de- 
fault on the part of the buyer®? so that it may ap- 
pear that the right of possession was in him at the 
The burden is also on 
plaintiff to show the value of the property convert- 
ed.°* Where defendant claims as purchaser, pledgee, 
or attaching creditor of the buyer, 
den of showing acquisition of the property -in good 
faith,®® without knowledge or notice of the condi- 
tional sales contract,®*® although according to some 
decisions the burden is on plaintiff, whose sale was 
unrecorded, to establish want of good faith in a pur- 


the sale was conditional.?! 


time of bringing the suit.°* 


_91. Young v. Salley, 83 Miss. 362, 
85 S 571; Van Lewellyn v. Fish, 28 
Mise. 443, 59 NYS 183. 


92. Ala.—Louisville, ete., R. Co. v. 
Miler, 209 Ala. 378, 96 S 322. 

Ind.—Manufacturers’ Discount Co. 
v. American Securities Co., 87 Ind. A. 
446, 161 NE 660. 

Me.—Leighton vy. 
4545 


Mass.—Sallinger v. Collateral Loan 
Co., 215 Mass. 266, 102 NE 3865. 


Miss.—Young v. Salley, 83 Miss. 
362, 35 S 571; Ketchum v. Brennan, 
53 Miss. 596. 

Va.—Randolph |v. 
Munf,. (17 Va.) 99. 


Wash.—Brunswick, ete., Co. v. Ta- 
eee Mill Co., 3 Wash. T. 164, 13 P 

Compare Powell v. Wallace, 44 Kan. 
656.) 25. © 42 “Gn an-caction’ for, the 
recovery of personal property con- 
Signed to another, upon the condition 
that the title was to remain in the 
consignor until paid for, plaintiff is 
not required to prove a failure of pay- 
ment to entitle him to recover). 


93. Sallinger v. Collateral 
Co., 215 Mass. 266, 102 NE 365. 


94. Powers v. Brunswick-Balke- 
Collender Co., 19 Ga. A. 706, 91 SE 
1062. 


95. Starr Piano Co. v. Baker, 8 Ala. 
A. 449, 62 S 549; Hooven, etc., Co. v. 
Atlantic City, 163 Iowa 380, 144 NW 
635; Cutler Mail Chute Co. v. Craw- 
ford, 167 App. Div. 246, 152 NYS 750; 
Crocker-Wheeler Co. v. Genesee Rec- 
reation Co., 160 App. Div. 373, 145 
NYS 477; Equitable Auto Sales Co. 
v. Sherman, 170 NYS 948; Casper 
Motor Co. v. Marquis, 31 Wyo. 115, 
223 P 764, 


96. Ohio Sav., etc., Co. v. Schnei- 
der, 202 Iowa 938, 211 NW 248; Cas- 
per Motor Co. v. Marquis, 31 Wyo. 115, 
223. 164; 


[a] In Alabama it has been said 
that in detinue by the seller against 
a purchaser from or pledgee of the 
buyer, the burden is on the purchaser 
or pledgee to prove his acquisition of 
the property in good faith and for 
value, but that the burden is on the 
conditional seller to show that the 
purchaser or pledgee had actual or 
constructive notice of his rights. 
Starr Piano Co. v./SBaker, 8 Ala. A. 
449, 62 S 549 (it is not easy to un- 
derstand how these two propositions 
can be reconciled). 


97. Commonwealth Finance Corp. 
v. Schutt, 97 N. J. L. 225, 116 A 722; 
Schaefer v. Whitson, 32 N. M. 481, 259 
eG UESE 

98. Schaefer v. Whitson, supra. 

99. See Evidence §§ 89-156. 

[a] . Evidence held irrelevant and 
immaterial.—In replevin for a steam 
shovel leased by plaintiff to defend- 
ant’s subcontractor for three months 
under an agreement to transfer it if 
eertain conditions were performed, 


Stevens, 19 Me. 


Randolph, 3 


Loan 


SALES 


he has the bur- | sion by them. 


by them.® 


where the only issues were the sub- 
contractor’s forfeiture of the right of 
possession by noneompliance with his 
contract with plaintiff, and defend- 
ant’s nonliability by reason of its con- 
tract with another by which the latter 
was to be liable for the rental value 
of the shovel after the suit was com- 
menced, evidence that plaintiff’s attor- 
ney agreed with defendant for the 
return of the shovel as soon as de- 
fendant completed the work it was 
doing with it, authority to make such 
agreement not being shown, was not 
admissible, not bearing on any issue. 
Cullin-McCurdy Constr. Co. v. Vulcan 
Iron Works, 93 Ark. 342, 124 SW 1023. 

1. See Evidence §§ 157-162. 

[a] To show conditional sale.—On 
an issue as to the character of the 
sale as conditional or absolute the 
seller may prove acts and conduct 
consistent with the theory that the 
sale was conditional. Pollard v. 
Bates, 45 Vt. 506 (where it appeared 
that after the purchase many of the 
vendee’s creditors had sued him but 
that plaintiff, relying on the terms of 
the contract had not done so). é 

{[b] To show title in plaintiff.—(1) 
In replevin where defendant claimed 
the property in quegtion under a mort- 
gage, plaintiff’s exhibit of combined 
order and contract, pursuant to which 
the property in question was pur- 
ehased under a conditional sale, is 
properly admitted in evidence, on the 
theory that plaintiff was thereby mak- 
ing proofs of title to the property in 
question. Wayne Oil Tank, etc., Co. 
v. Equitable Refining Co., 220 Mo. A. 
507, 275 SW 984. (2) Where plaintiff 
claimed title to an engine through re- 
tention of title notes to his intestate, 
who afterward bought from the pur- 
chaser of the engine land sold him by 
defendant and assumed a balance due 
on the purchase price, and defendant 
claimed title to the engine by a bill 
of sale and 3 mortgage subsequently 
executed by purchaser, and the ques- 
tion of title turned on whether or not 
plaintiff’s intestate intended that the 
purchase of said land should operate 
as a satisfaction of the notes or 
whether he had given the purchaser 
of the engine authority to sell it, all 
papers executed incidental to the 
transaction were admissible. Davis 
v. Morgan, 206 Ala. 576, 91 S 318. 


{e] To show default of buyer.— 
To show that the price has not been 
paid, the seller may prove a judg- 
ment on the buyer’s note, an execu- 
tion, anda return of nulla bona. Gai- 
ther v. Teague, 26 N. C. 65. 


[d] To show purchase for value in 
ordinary course of business.—A bill 
of sale given by a conditional buyer 
is admissible on the issue of whether 
the purchaser was a purchaser for 
value in the ordinary course of busi- 
ness within a statute making reser- 
yations of property in the conditional 
seller who consents to resale by the 
buyer void as to a purchaser for value 
in the ordinary course of business. 
Finance Corp. v. Jones, 97 N. J. L. 
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chaser: from the original buyer,®? and that the pur- 
chaser from the buyer bought with notice of the con- 
ditional sales contract.°® 

[§ 1376] b. Admissibility. 
relevancy and materiality®? and competency! apply 
in actions by the conditional seller to recover the 
property sold from a third person, or for its conver- 


Rules governing the 


[§ 1377] c. Weight and Sufficiency. Rules gov- 
erning weight and sufficiency of evidence? apply in 
actions to recover possession of property condition- 
ally sold from a 


third person, or for its conversion 


tas LPC EAC 2st Se INe Seen. 65a leb Om AS 


[e]. Good faith and want of notice 
of subsequent purchaser.—In a con- 
ditional seller’s replevin action to re- 
cover possession of machines from 
bank holding warehouse receipt as se- 
curity for loan to buyer, evidence of 
buyer’s previous transactions with 
bank involving same routine of financ- 
ing purchases by pledge of warehouse 
receipts, is admissible as bearing on 
question of bank’s good faith and 
want of notice as a subsequent pur- 
chaser within the meaning of a stat- 
ute making unfiled conditional sales 
contracts void as to such purchasers. 
Hamilton Second Nat. Bank v. Ohio 
Contract Purchase Co., 28 Oh. A. 93, 
162 NE 460. 


[f] Notice of fraudulent intent of 
buyer in making resale-——Where it 
was claimed that a buyer of a print- 
ing plant under a conditional sale 
contract sold the same to defendant 
before payment of the price, in order 
to defraud plaintiff, and that defend- 
ant had notice of such fraudulent in- 
tent, evidence of statements made by 
such original purchaser before the 
transfer to defendant was admissible 
to show fraud on his part, although 
they were not made in the presence 
of defendant, so as to bind him. Gil- 
a v. Matchett, 153 Wis. 347, 141 NW 
235. 


2. See Evidence §§ 1730-1806. 
8. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) That sale was conditional. 
Crawford v. Meadows, 41 Cal. A. 13, 


181 P 845. (2) That sale was uncon- 
ditional. North Robinson Dean Co. v. 
Strong, 25 Ida: <721L°139°P S472) (3) 
Resale by buyer before record of orig- 
inal sale. Randall v. Sullivan, 108 
Me. 571, 82 A 1011. (4) Authorization 
to resell. Oconto Land Co. v. Wall- 


schlaeger, 155 Wis. 418, 144 NW 979. 
(5) That defendant was bona fide pur- 
chaser. Babbitt, ete., Live Stock Co. 
v.. Hooker, 28 Ariz. 263, 236 P 722; 
Pacific Acceptance Corp. v. Jones, 95 
Cal. A. 365, 272 P 1084; Eisenberg v. 
Nelson, (Mo. A.) 247 SW 244; L. A. 
WwW. Acceptance Corp. v. Chernick, 49 
R. I. 434, 143 A 788. (6) That credit 
was not extended on the faith that 
the property was unincumbered. E. 
L. Essley Mach. Co. v. Milwaukee Mo- 
tor Co., 160 Wis. 300, 151 NW 814. 
(7) Absence of laches in failing to lo- 
eate and recover property before re- 
sale thereof. Bice v. Harold L. Ar- 
nold, Inc., 75 Cal. A. 629, 243 P 468. 
(8) Conversion by defendant of prop- 
erty conditionally sold. McNeely v. 
Lamb, 40 Ga. A. 312, 149 SE 306. ; 


{[b] Evidence sufficient to establish 
identity of property.—Malden Center 


Garage, Inc. v., Berkowitz, (Mass.) 
168 NE 916. 
[c] Evidence sufficient to go to ju- 


ry on question: (1) Whether defend- 
ant was innocent purchaser. Werner 
v. Winzer, 109 Kan. 647, 202 P 80; 
Crocker-Wheeler Co. v. Genesee Rec- 
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[§ 1378] 9. Trial.4 Rules governing trial in civil 
actions generally in respect of questions of law and 
fact,®> instructions to jury,® verdict,’ and findings,® 
apply in actions to recover possession of property 
conditionally sold from third persons, or for its con- 


version by them. 
[§ 1879] 10. Damages.°® 


position of defendant’s appeal.*4 


provides for the right to retake the property and re- 
cover a reasonable rental therefor 


reation €o., 140 App. Div. 726, 125 
NYS 721. (2) Whether seller author- 
ized resale of property. Whidden vy. 


Davidson, 120 Miss. 769, 83 S 178. 


{d] Evidence sufficient to go to 
jury on question whether seller rati- 
fied mortgage of goods executed by 
buyer.—Holiman v. Roush, 118 Ark. 
255, 176° SW) 127. 


[e] Evidence sufficient to sustain 
verdict: (1) For defendant. Stagg v. 
Broadway Garage Co., 87 Mont. 254, 
286 P 415. (2) For plaintiff. -Wright 
Motor Co. v. Shaw, 171 Ark. 935, 287 
SW 177. 


{[f] Evidence insufficient: (1) To 
establish conditional sale. Wright v. 
Fickett, 107 Me. 448, 78 A 576. (2) 
To negative acceptance of property by 
buyer and his successor. Crocker- 
Wheeler Co. v. Genesee Recreation 
Co., 140 App. Div. 726, 125 NYS 721. 
(3) To show abandonment of contract 


or retransfer to seller. Handlan- 
Buck Mfg. Co. v. Waterloo Drop 
Forge Co., 173 Towa 452, 155 NW 


802. (4) To show an agreement as to 
value of property. Werner v. Winzer, 
109 Kan. 647, 202 P 80. (5) To show 
default in payments under conditional 
sales contract on which mortgage cor- 
poration based right to possession. 

Towa Guarantee Mortg. Corp. v. King- 


ery, 181 Minn. 477, 233 NW 18. (6) 
To show a malicious conversion. 
Gordon v. Krieger, 251 Ill. A. 166. 


(7) To support judgment for defend- 
ant. Purity Creamery Co. v. Hays, 
(Tex. Civ. A.) 4 SW (2d) 1056. 


4 Generally see Detinue §§ 73-83; 
Replevin § 255 et seq; Trover and 
Conversion [88 Cyc 2104]. 


5. See Trial [38 Cyc 1511 et seq]. 


[a] Questions for jury.—(1) On 
conflicting evidence as to the value 
of the property in suit, the question 
of value is for the determination of 
the jury. Werner v. Winzer, 109 Kan. 
647, 202 P 80. (2) Where the evidence 
was in conflict on the question of 
whether the buyer had notice, at a 
time when it would be affected by no- 
tice of the original owner’s reserva- 
tion of title to the machinery in ques- 
tion, the issue of notice was for the 
jury. Hooven, etc., Co. v. Atlantic 
City, 163 Iowa 380, 144 NW 635. 3) 
The question whether the attaching 
creditor, or its agent, or the sheriff 
who served the writ knew or had rea- 
sonable cause to believe that defend- 
ant held the attached goods under a 
conditional contract of sale, not filed 
as required by law, should be submit- 
ted to the jury, where the evidence on 


Replevin.'° 
tion of replevin against a third person for goods con- 
ditionally sold, plaintiff, if successful, is, in addition 
to a return of the property, entitled to damages for 
the detention of the property ;+! and it has been held 
that an allowance of damages for the detention, by 
way of interest on the value of the property de- 
tained,!? or the fair value of its use during the pe- 
riod of detention,!® is proper; but plaintiff is not 
entitled to damages for detention between the time 
of assessment of damages in the trial court and dis- 


SALES 


In an ac- 


If the contract 


not exceeding 


on conditions 


that subject is not conclusive. Thom- 
as v. Richards, 69 Wis. 671, 35 NW 
42. (4) Whether the seller who had 
reserved title to the automobile sold 
consented to its resale. by the buyer 
prior to performance of the condition, 
so as to make the reservation of title 
void as to a buyer for value in the 
ordinary course of business from lhe 
conditional buyer, is a question for 
the jury. New Jersey Finance Corp. 
Vv. dines: 9% IN: Jhe di. 10654 216 JA un 
fiahEOISAIN) (Si) Mes go 6\oe 0) Aa eT | 


6. See Trial [38 Cyc 1594 et seq]. 


[a] Confining instructions to is- 
sues raised.—(1) As in civil actions 
generally (see Trial [38 Cyc 1612 et 
seq]), (2) the instructions should be 
confined to the issues raised by the 
pleadings and evidence (Yonkman v. 
Harvey, 138 Okl. 252,.271 P 839; Gar- 
cia v. Hernandez, (Tex. Civ. A.) 226 
SW 1099). (3) Where plaintiff relies 
wholly on the reservation of title and 
disclaims any reliance on the buyer’s 
representations as to solvency, evi- 
dence as to such representations 
should be stricken out and the issue 
as to reservation of title only submit- 
ted to the jury. Pratt v. Burhans, 84 
Mich. 487, 47 NW 1064, 22 AmSR 703. 


{b] Sufficiency of instructions on 
the issue as to the character of the 
transaction as a conditional sale see 
Collins v. Houston, 138 Pa. St. 481, 21 
A 234. 


7. See Trial [88 Cyc 1868 et seq]. 


[a] Directing verdict.—W here, 
after a_ sheriff’s sale’ of property 
transferred under a conditional sales 
contract, the original seller brought 
trover against the purchaser at the 
sheriff’s sale, and elected to take a 
money verdict, it is not error, where 
the facts were agreed upon to direct 
a verdict for plaintiff for the amount 
due on the purchase price. Atkinson 
v. Brunswick-Balke-Collender Co., 144 
Ga. 694, 87 SE 891. 


[b] Alternative verdict.—In deti- 
nue, by the owner of a car sold with- 
out authority under a title retaining 
eontract by its bailee who transfer- 
red the contract for a valuable con- 
sideration, a verdict against the 
transferee for the value of the car 
or alternate value with damages for 
detention was proper. Commercial 
Credit Co. v. Chevrolet Motor Co., 22 


‘Ala, A. 211, 114 S 273. 


[ce] Ignoring issues.—In replevin 
for a chattel taken by defendant un- 
der a deed of trust from one to whom 
plaintiff had sold the same, retaining 
the title to himself until the purchase 


SAV, “es See 
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named, upon the seller exercising the right to retake 
the property from a transferee of the buyer, he is 
entitled to the rental only from the date of the de- 
mand for possession.??® 
turned to plaintiff, it has been held that its value 
must be found as of the time when defendant took 
possession from plaintiff’s vendee.t® If the property 
in controversy is a car, which is depreciated between 
the giving of a forthcoming bond by defendant and 
the trial, in assessing damages, the casings and oth- 
er separable articles placed on the car by the pos- 
sessor should not be counted in determining the 
amount of depreciation." ’ 


Claim and delivery. In an action of claim and de- 
livery by a conditional seller against a third person 
for property conditionally sold, defendant is entitled 
to have the value of the property ascertained and 
should be adjudged to pay only the value of the same, 
in any event, the balance due on the 


If the property is not re- 


price was paid, an instruction that, 
if the deed of trust was given with- 
out the consent or knowledge of plain- 
tiff, and he did not turn over the chat- 
tel to defendant, the verdict should 
be for plaintiff, is erroneous, as not 
submitting the question whether de- 
fendant’s grantor was or was not the 
owner of the chattel. Jackson v. 
Smith, (Miss.) 4 S 119. 

8. See Trial [38 Cyc 1907 et seq]. . 

[a] Consistency.—(1) A _ finding 
that creditors did not extend credit 
on faith that property sold condition- 
ally, the contract for which was not 
filed, was unincumbered is not incon- 
sistent with a finding that the credi- 
tors were misled into believing that 
the property was unincumbered prop- 
erty of the purchaser, as the word 
“misled’’ would be construed to mean 
nothing more than “led into.” KE. L. 
Hssley Mach. Co. v. Milwaukee Motor 
Co., 160 Wis, 300, 151 NW 814. (2) 
A finding that the purchaser of goods 
sold conditionally requested the seller 
not to file the contract does not make 
findings that the seller, because of 
such request, did not withhold the 
contract from filing to save the pur- 
chaser’s credit inconsistent, where 
the evidence of: the purchaser was 
positive as to the request, but not con- 
vincing as to the seller’s consent to 
the request. E. L. Essley Mach. Co. 
v. Milwaukee Motor Co., supra. 

9. In action for injury to prop- 
erty see supra § 1363. yj 


sone Generally see Replevin §§ 359— 
odo. 

11. Malden Center Garage, Inc. v. 
Berkowitz, (Mass.) 168 NE 916; Col- 
lins;v... Houston,’ 138 Pas "4S odmeas 
284; Union 'Mach., éte., ‘Com v. “Wics 
Cush, 104 Wash. 62, 175 P 559. 

12. Collins v. Houston, 138 Pa. 


481, 21 A 234. 


13. Malden Center Garage, Ine. yv. 
Berkowitz, (Mass.) 168 NE 916. 
14. Malden Center Garage, Ine. v. 


Berkowitz, supra. 


15. Brigham vy. 
Ark. 548, 266 SW 958. 


MacCallum-Donahoe Finance 
Coe Warren, 122 Wash. 176, 210 
12) 4 


[a] For conflicting views as to 
time when value of property should 
be determined see Replevin § 366 et 
seq. r 

17. Wingate v. “Mississippi Se- 
curities Co., 152 Miss. 85255 120008 
175 (plaintiff is only entitled to be 
made whole on his rights as they 
exist at the time of the suit). 


Thrailkill, 166 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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purchase money, if the property is not delivered.'8 


Trover.‘® In many jurisdictions it is held that 
the measure of damages in actions of trover against 
third persons for conversion of the property is the 
market value of the property converted at the time 
of conversion, without deduction for payments ¢ !- 
ready made on the purehase price,*° with interest 
from the time of conversion to the-date of the ver- 
dict or finding of the court.21 In other jurisdictions, 
this rule is not approved;?2 thus in some jurisdic- 
tions, in the absence of statute regulating the ques- 
tion,?* and in others by reason of special statutory 
provisions,*# the limit of plaintiff’s recovery was 
held the amount of the unpaid purchase money; 
and in other jurisdictions, it has been variously 
held that, where the property was worth more than 
the amount due on purchase money notes, the face 
of the notes and the interest thereon was the meas- 
ure of damages;?° and that the measure of damages 
is the amount of the unpaid purchase money with 
interest, if that be less than the value of the prop- 
erty wrongfully taken and converted,?® but if such 
amount and interest exceed the value of the prop- 
erty, then the value of the property with interest 
would afford the measure of damages.?7 Also, ‘the 
measure of recovery may be affected by a special 
provision in the contract of sale in which the meas- 
ure of damages is agreed on.?® 


Bail trover. In Georgia, where bail trover has 
been substituted for the common-law actions of re- 
plevin, detinue and trover, and in which action a 
recovery may be had either of the possession of per- 
sonal property or damages awarded for its conver- 
sion,”® it has been held by the court of appeals that 
a conditional seller, who brings trover against a pur- 
chaser from the buyer, and elects to take a money 


18. Barrington v. Skinner, 117 N. [| damages, 


SALES 


the general 
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verdict, is entitled to recover either the highest value 
of the property between the date of the conversion 
and the date of the trial, or the value of the prop- 
erty at the date of the conversion with interest there- 
on, subject to the condition that he cannot recover 
more than the amount of the debt secured.®° 


Trespass.*! In an action of trespass to recover 
damages for conversion of property conditionally 
sold, it was held that the measure of damages is not 
the value of the property taken and interest thereon, 
but the only just rule of compensation will be to 
remunerate him for the amount of injury he has sus- 
tained which is commensurate with his interest in 
the chattel,?? at least in the absence of circum- 
stances of gross oppression or aggravation.?3 


[§ 1380] 11. Judgment.’ In replevin by a con- 
ditional seller against a garageman holding the car 
sold for repairs made at the instance of the buyer, 
a judgment awarding possession to the seller after 
entering judgment against the seller sufficient to dis- 
charge the garageman’s lien and ending the garage- 
man’s right to possession is authorized under a stat- 
ute providing that judgments may be moulded to 
suit facts.2° Where the property has been conveyed 
in trust to secure a debt, equity will not order it to 
be given up absolutely at the suit of the conditional 
seller, but will allow defendant a reasonable time ta 
pay the purchase money, and retain the property.*® 
Without proof of ownership of the property taken 
from the possession of defendant not claiming un- 
der the conditional buyer, judgment properly direct- 
ed return of automobile to defendant.?7 

[§ 1381] P. Remedies of Buyer—l. Action To 
Recover Purchase Money Paid—a. On Retaking of 
Property by Seller—(1) Where Retaking Wrongful. 
While there is some authority to the contrary,?® it 


rule is that] vides that on default the grantor 


CHi47.F 23 'SHt 90: 

19. Generally see Trover and Con- 
version [38 Cyc 2088]. 

20. Ill—Herbert v. Rhodes-Bur- 
ford Furniture Co., 106 Ill. A. 583. 

Me.—Hawkins v. Hersey, 86 Me. 
394, 30 A 14; Brown v. Haynes, 52 
Me. 578. : 

Mass.—Lorain Steel Co. v. Norfolk, 
CLG, ts Co., -L87-- Mass: 500, 73 2NE 
646; Angier v. Taunton Paper Mfg. 
Co., 1 Gray 621, 61 AmD 436. 


Mich.—Hogan v. Detroit United R. 
Co., 154 Mich. 478, 118 NW 140. 

Vt.—Morgan v. Kidder, 55 Vt. 367; 
Buckmaster v. Smith, 22 Vt. 203. 

[a] Thus it has been held that 
plaintiff is entitled to recover the 
full value of the property at the 
time of conversion, although but a 
single dollar of the purchase mon- 
ey remained to be paid. Hawkins 
v. Hersey, 86 Me. 394, 30 A 14. 


21. Brown y. Haynes, 52 Me. 578; 
Lorain Steel Co. v. Norfolk, etc., R. 
Cosiei87, Mass: - 5007 73° UNE 646; 
Angier v. Taunton Paper Mfg. Co., 
1 Gray (Mass.) 621, 61 AmD 436. 


[a] In California this is the meas- 
ure of damages fixed by statute gov- 
erning recovery of damages in ac- 
tions of trover generally. See 
Meister, etc., Co. v. Harrison, 56 Cal. 
A. 679, 206 P 106; Ross v. Thomas, 
94 Cal. A. 734, 142 P 102 (Civ. Code 
§ 3336). 

22. See cases infra notes 23-28. 


Ose G caw -parsonss:Co.;VelyU. ss 
Fidelity, etc., Co., 225 Fed. 252 [aff 
PonwemMoedsa tian 1485 COAY 608]. See 
Woods v. Nichols, 21 R. I. 537, 540, 
45) A 85485" 48 LRA 773" (as to the 


the measure is the value of the prop- 
erty at the time of the conversion. 
If the buggy had depreciated in val- 
ue by the use which the plaintiff 
had authorized, of course he is sub- 
ject to that loss. But if it had not 
depreciated, then, under the terms of 
the agreement, on a sale by him, he 
was to receive only the balance of 
$155, the stipulated price, which had 
not then been paid. Within these 
limits the damages are open to as- 
sessment’’). 


[a] Expenses incurred in at- 
tempting to recover possession.— 
Where the above view prevails, a 
party, who took possession of ma- 
chinery sold conditionaily, sold it, 
and appropriated the proceeds, was 
not liable to the conditional seller 
for expenses incurred by such seller 
in its unsuccessful endeavors to re- 
cover possession of the machine. G. 
W. Parsons Co. v. U. S. Fidelity, etc., 
Co., 225 Med?’ 252 [aff'235 Fed. 114, 
148 CCA 608]. 


QAP D AVIS Have LISS lls Mena d Mea otal, 
79 NE 851 (Lien L. [1897] ¢ 418 § 
116). 

25. Wright Motor Co. v. 
171 Ark, 935, 287 SW. 177. 


26. Higdon v. Garrett, 
285, 50 S 323. 


27. Higdon v. Garrett, supra. 


28. Homans v. Newton, 4 Fed. 880 
[dist Brown v. Haynes, 52 Me. 578; 
Angier v. Taunton Paper Mfg. Co., 1 
Gray (Mass.) 621, 61 AmD 436 (both 
on the ground that the measure of 
damages was not fixed by the contract 
itself in those cases) ]. 


[a] Thus, where the contract pro- 


Shaw, 


163 Ala. 


should seize and sell the property, 
and after deducting reasonable ex- 
penses and sums then due, or which 
might become due for any cause, 
should pay the balance to the pur- 
chasers, the seller was not entitled 
to recover in trover from a _ subse- 
quent bona fide purchaser of the 
property the entire value thereof. 
Homans v. Newton, 4 Fed. 880. 


29. See Trover and Conversion. 


30. Elder v. Woodruff Hardware, 
ete., Co., 9 Ga. A. 484, 71 SE 806. 


[a] This decision is not in har- 
mony with the rule laid down by the 
supreme court as to the measure of 
damages in actions by a conditional 
seller to recover damages for conver- 
sion by the buyer. See supra § 1338. . 


31. Generally see Trespass [38 
Cye 1122]. 

32. Rose v. Story, 1 Pa. 190, 44 
AmD 121. 


383. Rose v. Story, supra. 

34. Generally see Replevin §§ 311— 
338; Trespass [38 Cyc 1157]; Trover 
and Conversion [38 Cye 2111]. 

35.. Diamond Serv. Station  v. 
Broadway Motor Co., 158 Tenn. 258, 
12 SW (2d) 705. 

36. Gambling v. 
(Tenn.) 281. 

37. Iowa Guarantee Mortg. .Corp. 
v. Kingery, 181 Minn. 477, 233 NW 
18. 

38. 


Read, Meigs 


See cases infra this note. 


{a] In Minnesota it is held that, 
where the seller in a_ conditional 
sales contract has wrongfully retak- 
en possession of the property sold, 
while the buyer may recover in con- 


p20: ' [55.6:Je} 
has generally been held that where the conditional 
seller wrongfully retakes possession of the property 
sold, the buyer may maintain an action to recover 
the amount paid on the purchase price;*® and no 
formal rescission of the contract by him is neces- 
sary to authorize an action of this character.*® Pay- 
ments made on the purchase price may be recovered 
under a common count for money had and received.** 
The seller is entitled. to set off against plaintiff’s 


claim the reasonable value of the hire or use of the_ 


property while in the buyer’s possession.*? 


Illegal sale of property. Where the seller has 
legally seized the property sold, but has subsequent- 
ly illegally sold it, the subsequent contract is not 
rescinded, and the buyer cannot recover the return 
of the purchase money paid, but is confined to an 
action for damages for loss suffered by reason of the 
illegal sale.** 


[§ 1382] (2) Retaking on Default of Buyer. As 
elsewhere shown, in the absence of statute or spe- 
cial provisions in the contract regulating the matter, 
there is a conflict of authority as to whether pay- 
ments made on a contract of conditional sale are 
forfeited, where the seller retakes the property on 
default of the buyer.*4 In jurisdictions where the 
forfeiture theory prevails, the buyer, of course, can- 
not maintain an action to recover back purchase mon- 
ey paid where the seller retakes the property on his 
default.4® In jurisdictions where the forfeiture rule 
is denied, it has been variously held that, in the ab- 
sence of a forfeiture clause, the buyer on a retaking 
of the property on his default may maintain an ac- 
tion to recover payments made less all damages 
sustained by the seller;*® that he may bring an ac- 
tion to recover an equitable proportion of the amount 
of the purchase price;** and that he may bring an 
action in equity for an accounting, and obtain a de- 
cree for the return of the purchase money paid, less 
the amount of any damage sustained to the proper- 
ty, and a reasonable compensation for the use of the 
same.*8 But, even assuming that such an action 
may lie,*® it was held that a complaint to recover 
back the price on a retaking by the seller of the 


version, he cannot recover the pay- 
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property on the buyer’s default, which declared that 
a certain sum had been paid, that an allowance for 
use and depreciation should be deducted, but which 
made no tender of that reduction, and no statement 
of how much should be deducted, and demanded judg- 
ment for the payments made without any deduction 
for use and depreciation, was demurrable.°° 


Under statutes. requiring return of purchase mon- 
ey. In some jurisdictions, the statutes, within limi- 
tations therein prescribed, provide that the seller, 
in case he retakes or brings suit to recover possession 
of the property sold from the buyer, must restore to 
him a designated amount of the purchase price.*+ 
These statutes create a right in the buyer to demand 
and receive from the seller the amount so specified 
whenever the seller, in any manner, whatsoever, re- 
gains possession of the property and refuses to re- 
deliver it to the buyer, and the buyer may bring an 
appropriate action to recover the amount so speci- 
fied,°? and need not resort to a remedy by replevin 
or conversion.®? The petition in an action based 
on these statutes which fails to show that the title 
was to remain in the seller is bad;°* and the execu- 
tion of a chattel mortgage at the time of the sale 
does not show that the seller retained title and does 
not authorize submission of the question to the 
JUL YRee 

Under Uniform Conditional Sales Act. In juris- 
dictions where the Uniform Conditional Sales Act®¢ 
has been enacted, where the conditional seller, on 
justifiable grounds, retakes the property and com- 
plies with all the requirements of the statute in the 
matter of necessary notices and resale thereof, the 
buyer cannot recover payments made on the con- 
tract,°’ but his only remedy is to redeem by paying 
the balance due on the purchase price.®§ 

Surplus proceeds of resale by seller. Where prop- 
erty is sold under an agreement that, on default of 
payment, the seller may resume possession, and sell 
and apply the net proceeds toward payment of the 
balance unpaid, the original buyer is not entitled to 
be credited with the price of a resale, if such resale 
is conditional and no part of the price has been paid, 


4@. Enterprise Distributing Corp. 


ments made aS upon a rescission. [a] Evidence held sufficient to|V:. Zalkin, 154 Ga. 97, 113 SE 409 
Reinkey v. Findley Electric Co., 147 sustain judgment for plaintiff.— | (the buyer is not limited to enforce- 
Minn. 161, 180 NW 236, 237 (‘the| Hesse vy. ‘Commercial Credit Co., 97| ment of his right defensively in the 
cases treating Ene Rengee 8 mone: aS|Cal. A. 600, 275 P 970. eens acer to rescind for the buy- 
a rescission are in me confusion, er’s ‘default 
: A ; 40. Bray v. Lowery, 163 Cal. 256, : 
RU etcetera eum adie 1004 (since by the retaking of|_ 4% Mohler v. Guest Piano Co., 186 
the property the seller treated the | lowa 161, 172 NW 302 (where this 


ditional sale contract, and the meas- 
ure of damages which they adopt is 
sometimes difficult of application. 
Treating the seller’s taking as a 
wrong for which trover lies is in 
harmony with our holdings upon the 
right of a chattel mortgagor to re- 
cover in conversion from his mortga- 
gee who has wrongfully retaken the 
mortgaged property. 1 Dunnell 
Minn. Dig. § 1474 and cases cited. It 
affords a definite and adequate rem- 
edy’’). 

39. Cal.—Bray v. Lowery, 163 Cal. 
256, 124 P 1004; Hesse v. Commercial 
Credit ‘Co;, 97 Cal. A.1600, 275 P 970: 


Ga.—A. G. Rhodes, etc., Furniture 
Co. v. Jenkins, 2 Ga. A. 475, 58 SH 
897. 


Ida.—Mooyer v. Hide, 35 Ida. 161, 
204 P 1068, 28 ALR 695. 
Mich.——Wood v. Kaufman, 135 


Mich.) 579.7 NOW. 47: 


N. H.—Daskalopolis v. Mulvanity, 
Le ae Pe ee car ee Cae 


contract as abandoned and annulled 


by the buyer). 

41. Bray v. Lowery, supra; Moyer 
v. Hyde, 35 Ida. 161, 204 P 1068, 28 
ALR 695; ‘Wood v. Kaufman, ' 135 
Mich. 5, 97 NW 47. 


Money received see 41 C. J. p 26. 


42. Bray v. Lowery, 163 Cal. 256, 
124 P 1004; Wilson v. Burks, 71 Ga. 
862; A. G. Rhodes, ete., Furniture Co. 


v. Jenkins, 2 Ga. A. 475, 58 SH 897. 
See also Set-Off and Counterclaim. 


43. Gray Campbeil Co., Ltd v. 


Morrison, (Alta.) [1924] 2 DomLR 
487. 

44. See supra § 1301. 

45. Pfeiffer v. Norman, 22 N. D. 


168, 133 NW 97, 38 LRANS 891. 


46. Quality Clothes Shop v. Keen- 
ey; 57 Ind. A. 500, 106 NE 541. 

47. Simon v. Edmundson, 10 Pa. 
Co, 315. 


question was left undecided). 


50. See Mohler v.' Guest Piano Co., 
supra. 
51. See Mo. Rev. St. (1919) § 2285; 


Oh. Rev. St. § 4155-3. 


52. McArthur v. St. Louis Piano 
Go.,, 85 sod Ay 525. 


53. McArthur v. St. Louis Piano 
Co., supra. 

54. Mull v. Smith Premier Type- 
writer Co., 1 OhNPNS 509 (because 
it is only to those sales in which 
the contract of sale itself reserves 
title to the seller until the purchase 
price is paid that the statutes ap- 
ply). 

55. Mull v. Smith Premier Type- 
writer Co., supra. 

56. § 18. 

57. Jenkins v. Blackstone Motor 
Co., 216 App. Div. 583, 215 NYS 694. 


58. See infra § 1386. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1382-1386] 


although, if the sale is carried out and the purchase 
money paid, the original purchaser will then have 


‘recourse against the seller for any amount coming 


to him out of the proceeds.*® 


[§ 1383] b. Where Property Never Delivered to 
Buyer—(1) In General. If, after payment of part 
of the purchase money under a conditional contract 
and before the property is put into the buyer’s pos- 
session, it is destroyed, the buyer may recover the 
amount paid, since the consideration on which he 
paid his money failed.6° Where, by reason of fraud- 
ulent representations made by the buyer, the seller 
refuses to deliver the property sold, the buyer is 
entitled to recover back a partial payment made on 
the purchase price,*! although the contract provided 
that the seller might retain all sums of money paid 
on the contract as liquidated damages in case of false 
representations by the buyer,®? there having been 
no binding contract, there was no breach to which 
the forfeiture clause could be applied.** 


[§ 1384] (2) Where Buyer Refused To Accept. 
Where the buyer refuses to accept the property as 
not conforming to the contract, he is entitled to re- 
cover that portion of the purchase price paid by him 
before delivery together with general damages.®# 


[§ 1385] c. On Rescission by Buyer. Where the 
buyer, under a conditional sales contract, was in- 
duced to enter into it by fraud®® or misrepresenta- 
tion,®® or where there is a breach of warranty by 
the seller,®* the buyer may rescind the contract and 
recover payments made thereon, subject, of course, 
to the limitations that he must rescind promptly,°* 
and offer to restore the property sold and everything 


59. John Abell Engine, etc., Co. v. 
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129, 91 S 856; Commercial Car Co. v.; a suit to foreclose. 


[55 C.J] 1321 


of value received from it;*® and he may retain the 
property until any money paid to the seller has been 
refunded.’° The fact that it was agreed that the 
seller should keep an amount paid on the contract 
for rent and depreciation in case of default will not 
prevent his recovery of such amount in the absence 
of a waiver of the warranty;*1 and it has been held 
that the buyer’s use of the property will not prevent’ 
a recovery of the price paid, unless the use occurred 
after knowledge of the ground for rescission and 
before notice of rescission.*? 


The extent of recovery is the amount paid with in- 
terest’? less proper credits’* such as the value of 
the use of the property to the buyer.*® 


Lien on rescission. Where the contract provided 
that the seller should retain title and the right to 
retake possession on specified conditions, rescission 
of the contract by the buyer for breach of an im- 
pled warranty by the seller, could not give rise to 
a lien on the property to secure such elaim.7® 


[§ 1386] 2. Redemption on Retaking for Default 
—a. In General. There is considerable conflict of 
authority as to whether the conditional buyer, in 
the absence of special statutory authorization may, 
on a retaking of the property by the seller on de- 
fault of the buyer, redeem the property by payment 
of the amount due. In some jurisdictions, where it 
has been held necessary to specifically pass upon the 
question, 1t has been held that no right of redemp- 
tion exists in the absence of a statute conferring the 
right.7” In other jurisdictions, the right of redemp- 
tion within designated limitations has been recog- 
nized independently of any statute authorizing it.78 


It was said, how- 


McGuire, 13 Man. 454. 


60. Weed v. Boston, etc., Ice Co., 
12 Allen (Mass.) 377. 


Destruction generally see supra §§ 
1202, 1203. 

61. Brown v. Sallinger, 214 Mass. 
245, 101 NE 382. 


62. Brown v. Sallinger, supra. 

63. Brown v. Sallinger, supra. 

64. First Church of Christ Scien- 
tist v. Southern Seating, etc., Co., 76 
Wash. 367, 136 P 127. 


65. Gary Coast Agency, Inc. 
Lawrey, 101 Or. 623, 201 P 214. 


66. Commercial Car Co. v. Murphy, 
275 Pa. 105, 118 A 641; Gore v. John- 
son, 87 S.C. 340, 69 SE 603. 


[a] Conditional exchange of 
mules.—A _ plaintiff, delivering his 
mule and note to defendant in ex- 
change for a mule of defendant, re- 
ceived on condition that plaintiff 
might try the mule for a week and 
return it if it does not comply with 
representations of defendant, may de- 
mand the note and mule delivered to 
defendant on the mule received from 
defendant not conforming to the rep- 
resentations, and may maintain 
claim and delivery therefor. Gore v. 
Johnson, 87 S. C. 340, 69 SE 603. 


67. Dyke v. Magdalena, 171 Ark. 
225, 283 SW 374; Gottman v. Jeffrey- 
Nichols Co., 268 Mass. 10, 167 NE 
229; Russo v. Lavender, 216 App. 
Div. 828, 215 NYS 642; Shimel v. 
Williams Oven Mfg. Co., 93 Misc. 174, 
L56UN YS L060) slong <v....Che | Hive- 
Hundred Co., 123 Wash. 347, 212 P 
559. See Bim v. Stevens-Overland 
Co., 48 S. D. 533, 205 NW 220 (where 
the evidence was not sufficient to war- 
rant a rescission). 

68. Gottman v. Jeffrey-Nichols Co., 
268) Mass. 10; 167. NEI 229; Porter 
Wardware Co. v. Peacock, 129 Miss. 


Murphy, 275 Pa. 105, 118 A 641. 

69. Pendell v. Warren, 101 Cal. A. 
407, 281 P 658. 

70. Porter Hardware Co. 
cock, 129 Miss. 129, 91 S ‘856. 

71. Dyke v. Magdalena, 171 Ark. 
225, 283 SW 374. 

72. Gottman v. Jeffrey-Nichols Co., 
268 Mass. 10, 167 NE 229. 

73. Commercial Car Co. v. Murphy, 
275 Pa. 105, 118 A 641; Long v. Five- 
Hundred Co., 123 Wash. 347, 212 P 
559. 

74, Commercial Car Co. v. Murphy, 
275 Pa. 105, 118 A 641. 

75. Pendell v. Warren, 101 Cal. A. 
407, 281 P 658; Long v. Five-Hun- 
dred Co., 123 Wash. 347, 212 P 559. 


fa] Matters considered in deter- 
mining value.—The court may take 
into account the customary rental 
charges for use of trucks of similar 
character, and the circumstances un- 
der which it was used, cost of opera- 
tion, repairs, etc., in estimating the 
net value accruing to purchaser from 
such use. Pendell v. Warren, 101 Cal. 
A. 407, 281 P 658. 


76. People’s Electric R. Co. v. Mc- 
Keen Motor Car Co., 214 Fed. 73, 130 
CCA 513. 

77. Franklin Motor Car Co. v. 
Hamilton, 113 Me. 638, 92 A 1001; 
Pfeiffer v. Norman, 22 N. D. 168, 133 
NW 97, 38 LRANS 891. 


fa] In Arkansas a_ conditional 
buyer who fails to make payments 
and voluntarily surrenders posses- 
sion of the property to the seller is 
not entitled to deposit the balance 
due and redeem the car in his replev- 
in’ suit against the seller, and one 
purchasing from him under a stat- 
ute which gives to a mortgagor the 
right to pay the balance due within 
ten days and redeem the property in 


v. Pea- 


ever, that if he had not been in pos- 
session of the property and refused 
to surrender it to the seller, and the 
seller had brought replevin, then the 
statute would be applicable. Pass- 
water-Cheyrolet Co. v. Whitten, 178 
Ark. 136, 9 SW (2d) 1057. But see 
Minnesota case infra this note. 


[b] In Minnesota it has been held 
that a section in the chapter relating 
to chattel mortgages anid conditional 
sales which provides that all of the 
provisions of the chapter relating to 
chattel mortgages not inconsistent 
with those relating to conditional 
sales shall be applicable thereto does 
not make conditional sales chattel 
mortgages nor give a right of re- 
demption after forfeiture. Penchoff 
v. Heller, 176 Minn. 493, 223 NW: 911; 
Holmes v. Schnedler, 176 Minn. 483, 
223 NW 908. 


78. See cases infra this note, 


[a] In California (1) on recovery 
of possession by the owners of the 
legal title for default in payment, the 
buyers or their assignees if the con- 
tract of sale has not been repudiated 
may. still complete the purchase and 
perfect the right to receive the prop- 
erty again by paying the balance due 
with interest provided time was not 
of the essence of the contract. Mun- 
ey v. Brain, 158 Cal. 300, 110 P 945; 
Liver_v. Mills, 155 Cal. 459, 101 P 
299; Miller v. Steen, 30 Cal, 402, 89 
AmD 124. (2) The mere retaking of 
the property by the seller terminates 
only the right to possession at that 
time and ‘does not in and of itself 
terminate the life of the contract if 
time is not made of its essence. 
Liver v. Mills, 155 Cal. 459, 462, 101 
P 299 (‘a mere delay in the payment 
of money is ordinarily ‘capable of ex- 
act and entire compensation,’ and 
will not, unless time has expressly 
been made of.the essence of the obli- 
gation, bar the right of the party in 
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Effect of statutes. The Uniform Conditional Sales 
Act,?® which has been adopted in a number of 
states,®° and the statutes of some states which have 
not adopted the Uniform Conditional Sales Act,*? 
and of some of the provinces of Canada‘? authorize 
redemption after retaking on default, within certain 
limitations. 


Construction of pleading. A complaint, in an ac- 
tion for a partnership accounting, is not capable of 
construction as one for the redemption of the per- 
sonal property involved from a conditional sale con- 
tract.2° 

[§ 1387] b. Waiver or Loss of Right. The right 
of redemption which would otherwise exist inde- 
pendently of statutory authorization’* cannot be 
exercised where the buyer denied the seller’s title 
and refused to pay the balance due or to return the 
property.*> But by express provision of the Uni- 
form Conditional Sales Act, no agreement of the 
buyer when making the contract or embodied in the 
contract will constitute a waiver of the right to re- 
deem;*° and in respect of a state statute conferring 
the right of redemption,** it was held that if the 
right to redeem given by such statute can be waived, 
which the court said it was not prepared to admit,** 
the express power given by contract to retake on 
default does not constitute such a waiver ;*® nor does 
a letter from the seller to the buyer stating “Now, 
if you wish to take it away, you can do so.”?° 


[§ 1388] c. Amount Payable and Tender. Under 


default to tender payment, with in-J| seller, 
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where it appear ed that all but 


[§§ 1386-1388 


the Conditional Sales Act, on tender of the amount 
prescribed within the time limited by that statute, 
the purchaser is entitled to continue performance of ° 
the contract as if no default had occurred; and the 
amount which this statute makes necessary and suffi- 
cient to tender is the amount due under the contract 
at the time of retaking with interest and expense of 
retaking, keeping, and storage.®°! It is not necessary 
for purposes of redemption to tender the balance 
due on the purchase price although the contract 
provides that on failure to comply with any of the 
terms of the contract the full amount then unpaid 
shall become immediately due and payable,®* since 
a waiver of the right to redeem embodied in the 
terms of the contract is expressly forbidden by an- 
other section of the Uniform Conditional Sales Act.°° 
If the buyer tenders the balance of the purchase 
price in addition to the amount required by the 
statute for redemption, and the seller accepts it in 
satisfaction of all of the buyer’s obligations, title 
passes to the buyer without the formality of a bill 
of sale.°4 If the tender is claimed to fall short of 
the amount due, it is the duty of the seller to point 
out the deficiency so that the buyer can pay it;°°® 
and this is so although the request of the buyer to 
furnish him a written statement of the amount due, 
expenses of retaking, ete., was not in writing.°®® 


Under Canadian statutes. Under a statute pro- 
viding that when the seller retakes possession on the 
buyer’s default he shall retain the property for twen- 


(construing Consol. Ord. ec 44 


terest, at a later date, and demand 
performance.of whatever obligation 
was, due him upon such payment. 
Civ. Code § 1492”). (38) But where 
time is made of the essence of the 
contract, the buyer is not entitled to 
redeem by tendering the full amount 
due after. a retaking of possession of 
the property on his default by the 
seller who declared the contract can- 
celed. Pacific Finance, etc., Co. v. 
Pierce, 48 Cal. A. 600, 191 P1115. 


[b] In Kentucky the theory on 
which the right of redemption rests 
is that the conditional sales contract 
is in the nature of a mortgage and 
that the seller on retaking holds the 
property subject to the customary 
rule applicable to mortgagees in pos- 
session of the chattels. White Sew- 
ing Mach. Co. v. Conner, 111 Ky. 827, 
64 SW 841, 23 KyL 1125. 


[c] In New Hampshire (1) it was 
held that in the absence of statute 
regulating the disposal of repos- 
sessed property, the conditional sell- 
er’s rights at law to the property 
are absolute, but, on the principle of 
relief against forfeiture, equity does 
not treat the buyer’s default as an 
abandonment of his right to receive 
title, but gives an equity of redemp- 
tion unless there is an abandonment 
in fact. Mercier v. Nashua Buick 
Go:. 146) (4A 2165. (2) It was -held, 
however, that ‘the non-statutory eq- 
uity of redemption entitles the 
vendee to the property on payment 
of whatever is due on the price only 
while the property remains in the 
possession of the vendor or of one 
having his knowledge. Having legal 
title and possession, the vendor gives 
title on a sale, and, as between a 
purchaser without notice and _ the 
vendee, the equities of the purchaser 


ane superior and prevail.” Mercier 
Nashua Buick Co., (N. H.) 146 
R 165, 167. 
{d] In Worth Carolina it was held 


that in claim and delivery by the 


a small part of the contract price 
had been paid, it would be inequi- 
table to allow the seller to take the 
property and forfeit all payments 
and that the buyer should be allowed 
a reasonable time to pay the bal- 


ance due. Hamilton v. Highlands, 
144 N. C. 279, 56 SE 929, 12 AnnCas 
876; Puffer, etc., Mfg. Co. v. Lucas, 


aan N. Co 377,017 -(SHi74, o9) GRA 


795 "8 18, 
80. See statutory provisions. 


[a] The theory of the Uniform 
Conditional Sales statute is that a 
conditional sale is practically equiv- 
alent to a chattel mortgage, and that 
the rights of buyer and seller in the 
conditional sale ought to coincide 
with those of chattel mortgagor and 
mortgagee as nearly as_ possible. 
Hence, the buyer is given the right 
of redemption after default. See 
Commissioner’s Note to § 18; Pis- 
eculli v. Bellanca Aircraft Corp., (Del. 
Chi) 2 Lo ;Ay sila s bo. 


81. See statutory provisions. 


[a] In Maine by Rev. St. c 113 
§ 5, the conditional buyer has a right 
of redemption, as in case of chat- 
tel mortgages. As to redemption, it 
is considered. as a mortgage. Frank- 


lin Motor Car Co. v. Hamilton, 113 
Me. 63, 92 A 1001; Westinghouse 
Electric, etc., Co. v. Auburn, etc., R. 


Co., 106 Me. 349, 76 A 897. 


[b] In Massachusetts see Lee v. 
Gorham, 165 Mass. 130, 42 NE 556. 


[c] By what law -governed.— 
Where the statutes allow redemption 
in the same manner that mortgages 
of personal property are redeemable, 
that provision becomes a part of all 
contracts made in that state and will 
be enforced in another state where 
the contract is to be executed. Gross 
v. Jordan, 83 Me. 380, 22 A 250 (stat- 
ing Massachusetts law). 


82. Pease v. Johnson, 7 Terr. lh 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ae) 
[a] In Ontario the Conditional 
Sales- Act (Rev. St. [1914] c 136) 
has altered the rights of the sell- 
er and purchaser under such agree- 
ment, as those rights existed before 
the statute. The seller may no long- 
er, after default is made, put an end 
to the purchaser’s rights by taking 
possession, but the purchaser is giv- 
en the right, for twenty days after 
possession is retaken, to redeem. 
Stock v. Meyers, 46 Ont. L. 420. 


83. Haworth v. Jackson, 80 Or. 
132, 156 P 590. 

84. See supra § 1386. 

85. Liver v. Mills, 155 Cal. 459, 
101 P 299. 

86. § 26. See Street v. Commer- 


cial Credit Co., (Ariz.) 281 P 46: 
87. See supra § 1386. 


88. Lee v. Gorham, 165 Mass. 130, 
42 NE 556. 


89. Lee v. Gorham, supra. 

90. Lee yv. Gorham, supra (this 
expression, it was said, was mina- 
tory, not permissive, and does not 
suggest an intent to waive any 
rights). 

91. $18. 

{a] Evidence held sufficient to 


show that a designated amount was 
sufficient to cover expenses of retak- 
ing, keeping, and storing.—Pisculli 
Tae een Aircraft Corp., (Del. Ch.) 


92. Street v. Commercial Credit | 
Co; (Ariz) 281 P 46. 
93. Street v. Commercial Credit 


Co., Supra. See § 26 of the Act. 
94 Pisculli v. Bellanca Aircraft 


CORP y, (Del. Ch.) 150° A. 81; 

95.' Pisculli v. Bellanca Aircraft 
Corp., Supra. 

96. Pisculli v. Fellanca Aircraft 
Corp., supra. 


— 
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ty days within which time the buyer may redeem it, 
on proper legal tender of the amount due within 
the time designated by statute, the buyer is entitled 
to possession of the property.®’ Under a statute 
providing that the buyer may redeem on payment 
of the amount due on the property, and the actual 
necessary expense of retaking possession, the seller 
is not entitled to the expense of keeping and caring 
for the property after seizure, and on tender of the 
amount due and of the expense of retaking the prop- 
erty, the buyer is entitled to possession thereof.°* 


{[§ 1389] d. Refusal To Accept Tender. Under 
the provisions of the Uniform Conditional Sales Act, 
where, after a retaking of the property by the seller, 
the buyer, in accordance with the terms of the stat- 
ute, seasonably tenders the amount due under the 
delinquent installment with interest and expenses 
for retaking, keeping, and storage, and the seller 
fails to resell the property and refuses the redemp- 
tion money so tendered, the buyer is entitled, by the 
express provisions of the statute, to recover his ac- 
tual damages.°® 

[§ 1390] 3. Equitable Action for Relief against 
Forfeiture. It has been held that a conditional buy- 
er, under a contract providing that neglect to pay 
an installment of the purchase price when due shall 
work a forfeiture of all claims previously made, 
may maintain a bill in equity to obtain relief from 
the forfeiture for default in payment of an install- 
ment on payment of the amount due with interest.+ 
It has been held, however, that equitable relief 
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on retaking of the property on his default, he was 
given time to pay the balance due, but neither ten- 
dered nor offered to pay the balance, and where all 
of the purchase money notes had matured long before 
the seller resold the property.” 


[§ 1391] 4. Action for Conversion’—a. Against 
Seller—(1) Right of Action. While there is some 
authority to the contrary,* it is very generally held 
that, where the conditional seller wrongfully de- 
prives the buyer of possession or wrongfully with- - 
holds possession from him, he is guilty of conver- 
sion, and the buyer may maintain an action for the 
damages caused by the conversion.® The rule has 
most frequently been applied in cases where the sell- 
er has retaken the property before the buyer is in 
default.® 


Retaking on default of buyer. In the absence of 
any statute regulating the matter, a conditional sell- 
er is not liable in trover for retaking the property 
on default of the buyer,’ although the greater part 
of the purchase money had been paid; S and es- 
pecially is this so where the contract provides that 
on default in payment the seller may take posses- 
sion, and ali rights of the buyer shall cease.® But it 
has also been held that the action will lie notwith- 
standing the default of the buyer when the seller 
retakes the property without complying with stat- 
utory requirements as to furnishing the buyer an 
itemized statement of the amount due,!° or mailing 
to him a copy of the contract!! or where the seller 
on retaking the property on default of the buyer 


against forfeiture will be denied the buyer, 


agent Stock v. Meyers, 16 OntWN 
“4 . 

98. Pease v. Johnston, 7 Terr. L. 
416. 

99. § 25. See Commercial Credit 


. Co. v. Street, (Ariz.) 291 P 1003 (Rev. 
Code [1928] § 2905). 

1. Barton vy. W. O. Broyles Stove, 
etc., Co., 212 Ala. 658, 103 S 854 (this 
decision’ proceeds mainly on the the- 
ory that when “the stipulation con- 
cerning payment is only a condition 
subsequent, a court of equity has 
power to relieve the defaulted vendee 
from the forfeiture caused by the 
breach of his condition, upon his pay- 
ing the amount due, with interest, 
because the clause of forfeiture may 
be regarded as simply a _ security 
for the payment,” although the court 
seems to lay some stress on the fact 
that under the statutes of the state, 
substantially the same relief would 
have been awarded the buyer, if the 
seller, instead of seizing the proper- 
ty without process, had brought his 
action at law for its recovery). 


2. Carter v. Brownell Auto Co., 
Ala. 690, 117 S 304. 

3. Generally see Trover and Con- 
version [38 Cyc 1997]. 

4. See case infra this note. 


[a] In Arizona it has been held 
that a conditional buyer cannot’ main- 
tain trover against the seller who re- 
takes the property and sells it to an- 
other because he is without title and 
because title is necessary to maintain 
an action of trover. McArthur Bros. 
Mercantile Co. v. Hagihara, 22 Ariz. 
100, 194 P 336 (it appeared in this 
ease that the buyer was in default, 
put the court did not base its decision 
on the existence of that fact). 


5. Al 
ton, 22 Ala. A. 284, 116 S 325 [certio- 


rari den 217 Ala. 332, 116 S 327}. 


Cal.—Lindsey v. Butte, 965<Cale Ay 
465, 274 P 428, 275 P 525; Carvell v. 
A 
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where, 


Weaver, 54 Cal. A. 734, 202 P 897. 


Ga.—White v. Dotson, 41 Ga. A. 436, 
153 SE 233; Holland v. Johnson, 22 
Ga. A. 162, 95 SE 762; Roper Whole- 
sale Grocery Co. v. Faver, 8 Ga. A. 
178, 68 SE 883. 


Me.—Bedford v. Bernstein, 126 Me. 
369, 188 A 567. 


Md.—Besche vy. Brady, 139 Md. 582, 
116 A 68. 


Mass.—Desseau v. Holmes, 187 
Mass. 486, 73 NE 656, 105 AmSR 417. 

Mich.— Dominick v. Rea, 226 Mich. 
594, 198 NW 184, 36 ALR 850. 

Minn.—Reinkey y. Findley Electric 
Co., 147 Minn. 161, 180 NW 236. 


N. H.—Mercier v. Nashua Buick Co., 
146 A 165. 

Pa.—Levan y. Wilten, 135 Pa. 61, 
19 A 945. 


R. I.—Smith v. Goff, 29 R. I. 439, 72 
A 289. 


S. C.—Young v. Corbitt Motor Truck 
Co;, 148 SC. 511, 146° SE-534. 


Tenn.—Murray y. Federal Motor 
Truck Sales Corp., 160 Tenn. 140, 22 
SW (2d) 227, 23 SW (2d) 913. 


Tex.—Roberson vy. Withers, 
A.) 152 SW 1160. 


Vt.—Clark v. Clement, 75 Vt. 417, 
56 A 94 


Waser eharason v. Great West- 
ern Motors, 109 Wash. 324, 187 P 333. 


Ont.—Bridgman v. Robinson, 7 Ont. 
L. 591, 3 OntWR 503. But see Hood- 
less v. Long, 51 Ont. L. 419, 67 Dom 
LR 600 (where the seller wrongfully 
retakes the property in assertion of 
his supposed right under the agree- 
ment, he is not guilty of a conversion 
of the property or liable in trover, 
but in an appropriate form of action 
after demand has been made for re- 
turn of the property, the seller is en- 
titled to recover the loss sustained by 
being deprived of its possession). 


(Civ. 


fails to sell it as required by statute and refuses to 


[a] Theory on which right of ac- 
tion based.—(1) As in actions-of tro- 
ver generally (see Trover and Con- 
version [38 Cyc 2044-2048]), (2) legal 
title is not necessary to maintain the 
action (Carvell v. Weaver, 54 Cal. A. 
734, 202 P 897), (3) but the special 
interest accompanied with the right 
of possession which the conditional 
buyer has is sufficient to form the 
basis of the action (Carvell v. Weaver, 
supra; White v. Dotson, 41 Ga. A. 
436, 153 SE 238). 


[b] Waiver of right to sue.— 
Where seller retook possession of the 
sold automobile from garage in which 
buyer had stored it, buyer, by mak- 
ing request of seller for permission 
to go to room where automobile had 
been stored by seller to get his license 
plates, did not acquiesce in the tak- 
ing or waive his right to claim con- 
version. Richardson v. Great West- 
ern Motors Co., 109 Wash. 324, 187 
Pasion 

6. Smith ‘v. Goff, 29 R. I. 439, 72 
A 289; Roberson v. Withers, (Tex. 
Civ. A.) 152 SW 1160; Bridgman v. 
Robinson, 7 Ont. L. 591. 3 OntWR 503. 
And see cases supra note 5. 


7 Strauss v. Oppenheimer, 185 
NYS 849; Walters v. Wurlitzer, 8 Oh. 
Dec. (Reprint) 166, 6 CincLBul 139. 

8. Walters v. Wurlitzer, supra. 


9. Penchoff v. Heller, 176 Minn. 
493, 223 NW 911. 


10. Desseau v. Holmes, 187 Mass. 
486, 73 NE 656, 105 AmSR 417. 
[a] Effect of clause in contract 


waiving requirement.—The rule above 
stated applies notwithstanding the 
buyer waives the statutory require- 
ment in his favor in the sales con- 
tract, since such waiver is against 
publie policy. Desseau v. Holmes, 187 
Mass. 486, 73 NE 656, 105 AmSR 417. 


11. Lee v. Gorham, 165 Mass. 130, 
42 NE 556. 
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return it,’ or where, although he resells it, he fails 
to comply with the statutory requirements as to 
the method of making the sale.1* 


. Where possession remains in seller. Trover does 
not lie against the conditional seller where the 
buyer has possession of the property, and the seller 
merely asserted his right to dominion by a sale of 
his title unaccompanied by actual taking or delivery 
of possession.‘ So where under the contract the 
‘buyer is entitled to the possession of the property, 
but the same remains lawfully in the possession of 
the seller, the latter is not guilty of a conversion 
merely because he does not voluntarily deliver the 
property to the buyer on the payment of the balance 
of the purchase money;1* and if before any demand 
for its delivery is made the property is seized and 
taken from the possession of the seller under valid 
legal process issued against the buyer, of which facet 
the buyer has notice in ample time to protect. what- 
ever rights he may have, the seller is absolved, and 
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dence of previous demands for pay- 
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will not thereafter be liable to the buyer in an action 
of trover for the recovery of the property.*® 

[§ 1392] (2) Conditions Precedent. It has been 
held that the retaking without default on the part 
of the buyer being wrongful, no demand is necessary 
as a condition precedent to the buyer’s right to main- 
tain an action for conversion;!* and also that it is 
immaterial whether the buyer’s tender of the amount 
due was sufficient, where it was shown that the buy- 
er on retaking the property destroyed it, since ten- 
der is unnecessary, when the recipient has not the 
power to return the property.'® 

[§ 1893] (3) Evidence.t® General rules govern- 
ing the relevancy and materiality?® and competen- 
cy?! and weight and sufficiency”? of evidence apply 
in actions by a conditional buyer against the seller 
for conversion of the property sold. 


[§ 1394] (4) Trial.?* General rules in respect of 
striking out testimony,?* questions of law and fact,?°® 
taking the case from the jury,?® and findings?’ apply 


to rescind.—It being agreed that title 


12. Clark v. Clement, 75 Vt. 417, 56 
A 94, 
[a] Assignment of contract.— 


Where a sewing machine was sold un- 
_der a conditional contract, an assign- 
ment of the contract to defendant, 
without disturbing the buyer’s pos- 
session or control of the machine, did 
not render the company guilty of con- 
version on the ground that, plaintiff 
having failed to comply with the con- 
tract of sale, the company was bound 
to sell the machine according to the 


statute. Nye v. Daniels, 75 Vt. 81, 53 
PAG 5 OF ' 
13. Loverin v. Wedge, 102 Vt. 138, 


142, 146 A 248; Smith v. Wood, 63 Vt. 
534, 22 A 575; Roberts v. Hunt, 61 
Vt. 612, 17 A 1006. 

“Even after condition was broken 
the vendor could take and sell the 
property only in the manner prescrib- 
ed by the statute, and if he proceeded 
otherwise, he would be liable to the 
vendee as for a conversion.’”’ Loverin 
v. Wedge, supra. 

{a] ‘Thus the action lies in behalf 
of the buyer, where the seller resells 
the property at private, instead of 
public sale as required by statute. 
Smith v. Wood, 63 Vt. 534, 22 A 575; 
Roberts v. Hunt, 61 Vt. 612, 17 A 1006. 


14. Moorhead v. Scofield, 111 Pa. 
584, 5 A 732. 


15. Jones v. Williams, 40 Ga. A. 
819, 151 SE 695, 696. 

16. Jones v. Williams, supra. 

17. Richardson vy. Great Western 
Motors Co., 109 Wash. 324, 187 P 333. 
‘Compare Wilcox y. Hubbard, 154 
Wash. 344, 282 P 218 (where the court, 
without expressly deciding that de- 
mand was necessary, said that a de- 
mand for the possession of an auto- 
mobile, as a basis for an action of 
trover, must be absolute and unequiv- 
ocal, and the nature of the demand is 
a question for the jury where the 
evidence was in dispute). 


18. Bedford v. Bernstein, 
369, 138 A 567. 


126 Me. 


19. Generally see Trover and Con- 
version [38 Cye 2077]. 

20. See Evidence §§ 89-156. 

[a] Evidence held material.—In an 


action by a conditional buyer against 
the seller who repossessed the auto- 
mobile sold for its conversion, upon 
a conflict in the evidence as to wheth- 
er it was turned over to defendants 
voluntarily because of inability to 
make the payments, error cannot be 
assigned on the receipt of the evi- 


ment, and that one of plaintiffs stat- 
ed she would have nothing further to 
do with it, as such evidence cannot be 
said to be entirely immaterial. Wil- 
a v. Hubbard, 154 Wash. 344, 282 P 


21. See Evidence §§ 157-162. 


[a]. Evidence held competent on 
question of punitive damages.—In an 
action by the buyer of an automobile, 
brought against the seller for repos- 
sessing the car without demand con- 
trary to agreement on the buyer’s de- 
fault in payments, admitting the sell- 
er’s letter to a bank inclosing the 
buyer’s note for collection, including 
a postscript stating that if the note 
was not promptly paid the seller wish- 
ed the name of an active attorney to 
whom the note could be sent for col- 
lection, was not error; the statement 
in way of postscript being competent 
on the question of punitive damages. 
Young v. Corbitt Motor Truck Co., 148 
S. C. 511, 146 SE 534. 


22. See Evidence §§ 1730-1806. 


[a] Evidence sufficient: (1) To go 
to jury on question of conversion. 
Chevrolet Motor Co. v. Caton, 22 Ala. 
A. 284, 116 S 325 [certiorari den 217 
Ala. 332, 116 S 327]. (2!) To warrant 
award of a designated amount for de- 
struction of plaintiff's business by 
seller’s conversion of the property 
sold. Seeley v. Peabody, 139 Wash. 
382, 247 P° 471, 141 Wash. 696, 250'P 
469. 


[b] Evidence held insufficient to 
show conversion.—Shyne v. L. R. 
Mack, Inc., 200 App. Div. 318, 193 NYS 
70. 


23. Generally see Trover and Con- 
version [38 Cye 2104]. 


24. See Trial [38 Cye 1448 et seq]. 


{a] Testimony properly stricken 
out.—Where the seller of an automo- 
bile truck under a conditional sale 
agreement seized the truck without 
demand contrary to such agreement 
on the buyer’s default in payments, 
and the buyer immediately attached 
the truck, the, court properly elimi- 
nated testimony, which had been pre- 
viously admitted, as to renting anoth- 
er truck, in the buyer’s action against 
the seller for damages, where he or- 
dered all such testimony to be strick- 
en out. Young v. Corbitt Motor Truck 
Go., 148 S.C. 511,146 SE 534. 


25. See Trial [38 Cyc 1511 et seq]. 


[a] Whether retaking of posses- 
sion was reasonable exercise of right 


to a horse should not pass until the 
price was paid, and a note for the 
purchase-money and a renewal note 
for three months not being paid, it is 
a question for the jury whether the 
peaceable resumption of possession 
was a reasonable exercise of the right 
of rescission. Levan vy. Wilten, 135 
Pa. 61,19 A 945. 


[b] Amount due and unpaid on 
purchase price.—On evidence in tro- 
ver for the value of an automatic pi- 
ano bought by plaintiff from defend- 
ant under a contract of conditional 
sale and retaken by defendant, it was 
held that the amount due and unpaia 
on the instrument was for the jury 
on conflicting evidence. Hautala v. 
Dover, 176 Mich. 366, 142 NW 579. 


[ce] Whether plaintiff entitled to 
actual and punitive damages.—When 
defendant by its agent seized the 
truck without making demand as re- 
quired by the contract, it is a ques- 
tion for the jury to say whether plain- 
tiff was entitled to any actual and 
punitive damages. Young v. Corbitt 
Motor Truck Co., 148 S. C. 511, 146 SE 
534. 


26. See Trial [38 Cye 1532 et seq]. 


[a] Where there is sufficient evi- 
dence to support the theory of the 
suit, a prayer seeking to withdraw 
the case from the jury was properly 
rejected. Besche v. Brady, 139 Md. 
582, 116 A 63. 


27. See Trial [38 Cyc 1907 et seq]. 

[a] Effect of findings.—(1) In a 
buyer’s action against a conditional 
seller for conversion, the jury’s find- 
ing that defendant waived strict com- 
pliance with a clause of the contract 
as to time for payment of the pur- 
chase-money installment established 
the fact that plaintiff was not in de- 
fault, so that defendant could declare 
a forfeiture without notice and op- 
portunity to make payment. Seeley 
v. Peabody, 139 Wash. 382, 247 P 471, 
141 Wash. 696, 250 P 469. (2) The 
jury’s finding that parties to a con- 
tract for a conditional sale of live 
stock and other personalty of a dairy 
did not agree that the proceeds of the 
sale of unproductive stock not expend- 
ed for other stock by seller should be 
applied on payments held not conclu- 
sive against such right, in view of 
contract provisions putting proceeds 
“arising from the operation of the 
dairy” in the seller’s hands for pay- 
ment of the purchase price. Seeley 
v. Peabody, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in actions by a conditional buyer against the seller 
for conversion of the property sold. 


[§ 13895] (5) Damages.?® According to some de- 
cisions, the measure of damages in an action for the 
wrongful conversion by the seller of goods condi- 
tionally sold is the sum which the buyer has paid on 
account of the price,?® and in another it was held 
that the measure of damages is the value of the 
property with interest thereon and that the jury 
may give the highest value up to the time of the 
trial.2° But the weight of authority is to the effect 
that in the absence of conduct authorizing exemplary 
or punitive damages,*+ the measure of damages in 
such action is the value of the property converted 
less the unpaid portion of the purchase price,** or 
less the unpaid purchase price with interest there- 
on;** and it has been held that the value of the 
property is its value at the time of the conversion.** 


Exemplary damages are not recoverable in an 
action of this character, in the absence of malice, 
oppression, or aggravating cireumstances.®°® 


[§ 1396] b. Against Third Persons. While there 
is some authority to the contrary,*® it is generally 
held that the buyer of property under a conditional 
sales contract may maintain trover,*’ or trespass? 
against a third person for the conversion of the 
property; and this is so although the original seller 
had made a demand upon defendant after his conver- 
sion of the property which was not complied with,?® 
or although an action by the seller for the same cause 
is pending.*° But the buyer cannot maintain an ac- 
tion of trover against an innocent purchaser for val- 


28. Generally see Trover and Con- [a] 
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Rule applied.—In an action to 
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ue of the property where he had left the pruperty 
in the custody of the original seller with authority to 
sell it on his behalf.4+ Nor is he entitled to main- 
tain trover against a third person, where when the 
property was converted the seller was searching for 
it in order to obtain possession for nonpayment of 
installments and demanded possession when it was 
found in defendant’s possession,*? since in order to 
maintain the action it is necessary to show either 
title or right to immediate possession.*# 

Measure of damages.** According to some deci- 
sions, plaintiff may recover the reasonable and full 
value of the property converted,*® and is not limit- 
ed to the value of the interest represented by the 
proportion of the purchase price actually paid by 
him.*® Other decisions hold that the measure of 
damages is the value of the goods less the unpaid 
purchase money.4* 


Effect of recovery by buyer. A recovery of the 
full value of the property by the buyer will operate 
as a bar to an action by the seller,#® such recovery 
being for his benefit to the extent of his interest.*? 


[§ 1397] 5. Action To Recover Possession®°—a. 
From Seller. Where the retaking of the property 
conditionally sold by the seller is wrongful, the buy- 
er is entitled to recover possession in an action of 
replevin,®? subject to the lmitation that he must 
pay or make tender of the amount due.®? In the 
absence of a waiver of the buyer’s default,®? or of 
some special statutory regulation of the matter, 
where, on default of the buyer, the seller retakes the 
property before tender of the purchase price,°* or 


erty against an officer who seizes the 


version [38 Cyc 2088]. 

29. Levan v. Wilten, 135 Pa. 61, 19 
A 945; Bridgman v. Robinson, 7 Ont. 
geo 3 Ont wR. 503. 

30. Young v. Corbitt Motor Truck 
Co., 148 S. C. 511, 146 SE 534. 


31. White Sewing Mach. Co. v. 
Conner, 111 Ky. 827, 64 SW 841, 23 
Sy ee L235. 

32. Ky.—White Sewing Mach. Co. 


v. Conner, 111 Ky. 827, 64 SW 841, 23 
KyL 1125. 


R. I.—Smith v. Goff, 29 R. I. 439, 
Teo Ay 289. 

Tex.—Goggan v. Garner, (Civ. A.) 
119 SW 341. 


Vt.—Clark v. Clement, 75 Vt. 417, 56 
A 94, 


Wash.—Jarred_ v. 
Wash. 183, 255 P 99; 
Great Western Motors Co., 
324, 187 P 333. 


See Hardin v. Marshall, 176 Ark. 
977, 5 SW (2d) 325 (buyer suing sell- 
er for conversion is not entitled to 
the rental value thereof from the date 
of the conversion by the seller in ad- 
dition to the value of the property 
converted at the time of the conver- 
sion with interest); Murray v. Fed- 
eral Motor Truck Sales Corp., 160 
Tenn. 140, 22 SW (2d) 227, 23 SW (2d) 
913 (where seller of automobile ob- 


Burrows, 143 
Richardson v. 
109 Wash. 


tained possession as bailee for pur-, 


pose of repairs and converted auto- 
mobile by selling it for balance due on 
purchase price, buyer was entitled to 
recover value of his interest in auto- 
mobile, which would be sound value 
thereof before it was wrecked in ac- 
cident for which repairs were made 
less amount owing to seller, insurance 
money collected by seller being as- 
sumed to have covered cost of repairs; 
and buyer not being entitled thereto 
as “payment” under Thompson Shan- 
non Code § 3669). 


recover for conversion of an automo- 
bile purchased by plaintiff from de- 
fendants under a conditional sales 
contract, where plaintiff did not show 
that the value of the car at the time 
it was retaken exceeded the unpaid 
part of the agreed purchase price, he 
was not entitled to recover. Jarred 
vy. Burrows, 143 Wash. 188, 255 P 99. 

83. Lindsey v. Butte, 96 Cal. A. 
465, 274 P 428, 275 P 525. 


34. Smith v. Goff, 29 R. I. 439, 72 
A 289; Clark v. Clement, 75 Vt. 417, 
56 A 94. 

35. White Sewing Mach. Co. v. 
Conner, 111 Ky. 827, 64 SW 841, 23 
KyL 1125; Reinkey v. Findley Elec- 
tric Co., 147 Minn. 161, 180 NW 236. 

36. Tuthill v. Wheeler, 6 Barb. 
(N. Y.) 362; Farmers’ Bank v. Mc- 
Kee, 2 Pa. 318 

[a] The basis of this view is that 
in trover, plaintiff must show that he 
is entitled to the property by a com- 
plete performance of his contract of 
purchase.’ Farmers’ Bank v. McKee, 
2 JPay38l 8; 


387. Ga.—White v. Dotson, 41 Ga. 
A. 436, 153 SE 233; Roper Wholesale 
Grocery Cowrv: Favor, 8 Ga. A. 178, 68 
SE 8838. 

Mass.—Aldrich v. Hodges, 164 Mass. 
570, 42 NE 107; Harrington v. King, 
121 Mass. 269. - . 

Mont.—Angell v. Lewiston State 
Bank, 72 Mont. 345, 232 P 90. 


N. Y.—Friedman v. Phillips, 84 App. 
Dive 19, 82. NWS "96. 


Vt.—Loverin v. Wedge, 102 Vt. 138, 
146 A 248; Lord v. Buchanan, 69 Vt. 
320, 37 A 1048, 60 AmSR 933. 


Wash.—Flynn v. Garford Motor 
Truck Co., 149 Wash. 264, 270 P 806. 


[a] Thus (1) one of two condition- 
al buyers who are partners may main- 
tain trover for the conversion of prop- 


property upon an execution against 
the other partner. Aldrich v. Hodges, 
164 Mass. 570, 42 NE 107. (2) So the 
buyer may maintain a suit for conver- 
sion against a subsequent purchaser 
from the original seller. Flynn vy. 
Garford Motor Truck Co., 149 Wash. 
264, 270 P 806. 


Trover and Conversion [38 Cyc 
1997]. 


38. Lord v. Buchanan, 69 Vt. 320, 
37 A 1048, 60 AmSR 933 


Trespass [38 Cyc 985]. 


oRoe! Harrington v. King, 121 Mass. 
40. Aldrich v. Hodges, 164 Mass. 
570, 42 NE 107. 
41. Warrant Warehouse Co. v. 
Cook, 209 Ala. 60, 95 S 282. 
Mandelstam, 109 


42. Landry  v. 
Me. 376, 84 A 642. 
43. Landry v. Mandelstam, supra. 
44. Generally see Trover and Con- 
version [38 Cyc 2088]. 

45. Harrington v. King, 121 Mass. 
269; Angell v. Lewiston “State Bank, 
72 Mont. S400- coe oe) 80% Messenger 
v. Murphy, 33 -Wash. 353, 74 P 480. 

46. Angell  v. Lewiston State 
Bank, 72 Mont. 345, 232 P 90. 

47. Friedman y. Phillips, 84 App. 
Div. 179, 82 NYS 96. 

48. Harrington v. King, 121 Mass. 


269; Lord v. Buchanan, 69 Vt. 320, 
37 A 1048, 60 AmMSR 933. 

49. Lord v. Buchanan, svora. 

50. Generally see Detinue 18 C. J. 
p 987; Replevins54 C. J. p 404. 

51. Imbesi v. Eastern Motor Co., 
1025 Nig Sl as 193 3'0 AN Gate ) 


52. Swain v. Schild, 66 Ind. A. 156, 
117 NE 933. 

53. See cases infra text and notes 
54-56. ' 

54. Geiser Mfg. Co. v. Davis, 122 
Ark. 193, 182 SW 557.’ 


1326 [55 C. J.J 
where the buyer fails to make payments and volun- 
tarily surrenders possession of the property to the 
seller,®®> the buyer is not entitled to maintain re- 
plevin for its possession, since, in these circumstane- 
es, he has forfeited his rights under the contract; 
and it has similarly been held that where the seller 


retakes the property on default of the buyer, a re-: 


covery in replevin by the seller will not be sus- 
tained, where it was shown that a part of the pur- 
chase price still remained unpaid because under such 
circumstances the buyer was neither the owner nor 
entitled to possession.®® On the other hand, it has 
been held that the buyer is entitled to recover pos- 
session from the seller of the property conditionally 
-sold which was retaken by the seller on his default, 
where it is shown that the seller waived his right 
to insist on a forfeiture, and that the buyer offered 
to pay the amount for which he was in default,°’ or 
where it is shown that there had been a waiver of 
time as the essence of the contract and that no no- 
tice to revive the right of forfeiture had been given 
before retaking the property;°* and the fact that 
the seller had resold and delivered the property to 
another at the time the suit in replevin was brought 
did not deprive the original purchaser of the right 
to maintain replevin after tendering overdue in- 
stallments of purchase price within the extended 
time granted by the seller on the ground of the lat- 
ter’s wrongful conversion of the property when plain- 
tiff had the right to pay the balance due, neither 
seller nor subsequent purchaser being innocent pur- 
chasers.°® 


Tender of amount due on the purchase price is 
necessary to authorize an action of replevin to re- 
cover the property when retaken by the seller on de- 
fault of the buyer.®° 


Pleading and proof. A complaint which fails 
to allege tender of purchase money due is fatally 
defective.°? An averment of acceptance by defend- 
ant of overdue payments is sufficient pleading of 
waiver of time as of the essence of the contract.®* 
A defense in the answer in an action for possession 
that plaintiff had defaulted in payments does not 


55. Passwater-Chevrolet Co.  v. 
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A. 494, 211 P 26. 
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) 


entitle defendant to show defaults occurring subse- 
quent to commencement of the action.°* Plaintiff, 
in replevin for goods taken on his default in pay- 
ment, not having set up as the basis of his cause of 
action that the contract was incomplete or did not 
express the full agreement between the parties, 
should not be permitted to prove that there was a 
defect in the property sold, such matter not being 
in issue.°® 

Trial.°* General rules in respect of findings®? 
apply in actions of replevin by a conditional buyer 
to recover property retaken by the seller.°° 


Judgment.®°® _On proof of tender at trial by the 
buyer of the entire sum due under the contract, it 
being shown that the forfeiture was waived, judg- 
ment is properly entered that the buyer recover pos- 
session of the retaken property upon payment of 
the balance due.*° In claim and delivery by the 
buyer where he had it in his possession when he 
commenced the action, it was error in awarding the 
possession of the property to defendant to allow in- 
terest on the money invested in the property during 
the time plaintiff was wrongfully in possession there- 
of, where such an award was not supported by al- 
legations, findings, or conclusions of law.74 


[§ 1398] b. From Third Persons. Where the con- 
ditional seller wrongfully retakes possession of the 
property before default of the buyer and sells it to 
an innocent third. person, the buyer cannot recover 
the property in an action of replevin against him’ 
where he failed to pay or tender the money under 
the contract when it became due.’? In an action by 
a buyer for possession of the property against one 
who has seized it as being the property of a third 
person, 1t cannot be shown as a defense to the ac- 
tion that plaintiff had defaulted in some of the pay- 
ments subsequent to the commencement of the ac- 
tomas 

[§ 1399] 6. Action for Injuries to Property.74 A 
conditional buyer of property may maintain an ac- 
tion?® to recover damages for injuries to or destrue- 
tion or theft of the property resulting from the neg- 
ligence of a third person,’® especially where the 


signed the contract to a company, 


Whitten, 178 Ark. 136, 9 SW (2d)| gg, 
1057. 


56. Iserman y. Conklin, 21 Misc. 
194, 47 NYS 107. 

57. Redd v. Garford Motor Truck 
Co., 205 Cal. 245, 270 P 447. 


58. Miller v. Modern Motor Co., 
(Cal. {A.)° 290 RP 122: 

[a] Notice to revive right of for- 
feiture is insufficient where it failed 
to specify that the property would 
be taken from the possession of the 
buyer on a failure to comply with a 
demand therein. Miller v. Modern 
Motor Co., (Cal. A.) 290 P 122. 

59. Laird v. Byrd, 177 Ark. 1114, 
9 SW (2d) 571. 


60. Hunt v. Winkel, 55 Iowa, 623, 
8 NW 484; Summerson y. Hicks, 134 
Pa. 566, 19 A 808. 

61. Generally see Replevin §§ 172 
et seq, 213 et seq, 236 et seq. 

62. Hunt v. Winkel, 55 Iowa 623, 
8 NW 484. 

63. Miller v. Modern Motor Co., 
(Cal. A.) 290 P 122. 

64. Rhoades y. Lyons, 34 Cal. A. 
615, 168 P 385. 

65. Silverthdrne v. Simon, 59 Cal. 


Generally see Replevin § 255 
et seq. 


67. See Trial [38 Cyc 1907 et seq]. 
68. See cases infra this note. 


[a] Held sufficient.—A finding 
that plaintiff was the owner entitled 
to possession was a sufficiently af- 
firmative finding as to a defense that 
plaintiff had defaulted in install- 
ments due, since such finding is whol- 
ly inconsistent with such averment. 
An adverse finding on the defense 
is necessarily implied. Rhoades vy. 
Lyons, 34 Cal. A. 615, 168 P 385) 


{b] On immaterial issues.—(1) 
Where the purchaser of an automo- 
bile in fact purchased for a. third 
person, whom he was merely financ- 
ing, and default was made in the pay- 


ment of installments, in claim and |* 


delivery by the purchaser against 
the former owner of the automobile, 
who had retaken it, it was not nec- 
essary to find the amount owing to 
the ‘purchaser by the third person, 
it being immaterial to the real is- 
sues of the case. Pacific Finance, 
etc., Co. v. Pierce, 48 Cal. A. 600, 191 
P 1115. (2) Where an owner of an 
automobile sold it under an install- 
ment contract, and thereafter as- 


which after retaking the car on de- 
fault of payments sold it to another, 
in an action of claim and delivery 
by the first purchaser against the 
assignee, it was not necessary to find 
as to the rights existing between 
Such assignee and its later buyer. 
This also was immaterial. Pacifie 
Winance, ete., Co. v. Pierce, supra. 

eget Generally see Replevin §§ 311- 

70. Miller v. Modern M 
(Cal. A.) 290 P 122, ae 


‘71. Pacific Finance, ete., Co. v. 
Pierce, 48 Cal. A. 600, 191 P 1115. 
72. Hunter v. Warner, 1 Wis. 141. 
73. Rhoades y. Lyons, 34 
615, 168 P 385. Ke et ° 


74 Right of action as affected by 
action for damages or settlement by 
seller see Supra § 1363. 


75. Case, Action on 11 C. J. p 1. 
Trespass [38 Cyc 985]. 


76. Ala.—Smith vy. Louisville, etce.. 
R. Co., 208 Ala. 440, 94 S 489; Brad- 
ley v. Wood, 207 Ala. 602, 93 S 534; 
Louisville, ete., R. Co. v. Duncan, 16 
Ala. A. 520, 79 S 518. 


Conn.—Brown v. New Haven Taxi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1399-1400] 


whole of the purchase-price has been paid before 
And the fact that the 
property was mortgaged will not affect the right 
The buyer has a right of action both 
because of his possession’? and because of his spe- 
cial ownership;*® and an additional basis assigned 
for allowing him to maintain the action is that he 
has the same rights against third parties as a 


such action is commenced.?? 


of action.7§ 


-bailee.8+ 


Parties.*°? 
ditional buyer in his own name.*? 


Plea in such action alleging that the property was 
not the property of plaintiff but held by him under 
“written instrument” and that since the commence- 
ment of the action it had been repossessed by the 
owner, 1s demurrable for failure to allege the date 
of the repossession or that at the time of commenc- 
ing the action the seller was entitled to possession.§* 


cab Co., 92 Conn. 252, 102 A 573. 


Fla.—Smith v. Gufford, 36 Fla. 481, 
18 S 717, 51 AmSR.-: 37. 

Ga.—Ellis Motor Co. v. Hancock, 
38 Ga. A. 788, 145 SE 518; Hinson v. 
Seaboard Air-Line R. Co., 38 Ga, A. 
516, 144 SE 384; Emanuel County 
v. Thompson, 3 Ga. A. 225, 59 SE 6038. 

Hawaii.—Anduha v. Maui County, 
30 Hawaii 44. 

Ind.—Craig v. Lee, 81 Ind. A. 319, 
142 NE 399. 

Iowa.—Miller v. Des Moines City 
R. Co., 196 Iowa 1033, 195 NW 600. 


Minn.—Solberg v. Minneapolis Wil- 


lys-Knight Co., 177 Minn. 10, 224 
NW 271; Dyer v.’ Great Northern R. 
Co., 51 Minn. 345, 53 NW 714, 38 
AmSR 506. 


Mont.—Lacey v. Great Northern 
R. Co., 70 Mont. 346, 225 P 808, 38 
ALR 1331. 

N. Y.—Arter v. Jacobs, 226 App. 
Div. 343, 234 NYS 357; Carter v. 
Black, etc., Cab Co., 102 Misc. 680, 
169 NYS 441. 


N. C.—Harris v. Seaboard Air Line 
R. Co., 190 N. C: 480,°130 SE 319, 49 
ALR 1452. 


Tenn.—First Nat. Bank v. Union 


R. Co., 153 Tenn. 386, 284 SW 363; 
carolina, ete.) = Ro Con) ve> Unaka 
Springs Lumber Co., 130 Tenn. 354, 
170 ‘SW 591: 

Wash.—Oros v. Allen, 133 Wash. 
268, 12384 P8143, Stotts iv... Puget 


Sound Tract., etc., Co., 94 Wash. 339, 
162 P 519, LRA1917D 214, 


[a] Rule applied.—(1) If, at the 
time of collision by defendant’s 
street car with a motor truck in pos- 
session of plaintiff under a condition- 
al sale contract, plaintiff's status 
towards his vendor under the condi- 
tional sale was retained, a right of 
action immediately accrued to plain- 
tiff for the injury if defendant was 
liable. Miller v. Des Moines City R. 
Co., 196 Iowa 1033, 195 NW 600. (2) 
The owner of an_ automobile pur- 
chased under a conditional sales con- 
tract could recover the value there- 
of as damages for theft from one 
with whom he had stored it and 
through whose negligence it was lost. 
Solberg v. Minneapolis Willys-Knight 
Co., 177 Minn, 10, 224 NW 271. 


[b] Destruction by fire.—Where 
property in the possession of a con- 
ditional buyer is destroyed by fire 
through the negligence of a third 
party, he may maintain an action for 
the resulting damages. Carolina, 
ete., R. Co. v. Unaka Springs Lum- 
per Co., 1380 Tenn. 354, 170 SW 591. 

[c] Killing of animal by train.— 
The conditional buyer of a_ horse 
wrongfully killed by a railroad train 
while in his possession may sue for 


The action may be brought by the con- 


SALES 


the property.*® 


Extent of recovery.®® 
event of injury to or destruction of the property is 


[55 C.J.] 1827 


Verdict should not be directed for defendant on 
the ground that plaintiff was not the owner of the 
property and not the real party in interest where on 
the evidence it is debatable whether the seller had 
rightfully and unequivocally reasserted his title over 


A conditional buyer in the 


entitled to recover the entire amount of damages 


sustained®* and will hold the recovery for the use 


and benefit of himself and of the seller according to 


and recover damages for the injury. 
Smith v. Gufford, 36 Fla. 481, 18 S 
717, 51 AmSR 37. 

[d] Effect cf repossession by sell- 
er and forfeiture of contract.—The 
rule stated in the text has no ap- 
plication where after the injury to 
the property it was repossessed by 
the seller on default of the buyer 
and the contract forfeited. Peterson 
v. Chess, 92 Wash. 682, 159 P 894. 


77. Emanuel County v. Thompson, 
3 Ga. A. 225, 59 SE 603. 


78. Solberg v. Minneapolis Willys- 
Eien Co., 177 Minn. 10, 224 NW 
yale 


79. Smith v. Louisville, etc., R. 
Co., 208 Ala. 440, 94 S 489; First Nat. 
Bank v. ‘Union R. Co., 153 Tenn. 386, 
284 SW 363; Carolina, etc., R. Co. 
v. Unaka Springs Lumber Co., 130 
Tenn. 354, 170 SW 591. 


“One in possession of, though with- 
out title to, a chattel, may maintain 
an action for damages for injury 
thereto against a wrongdoer who is 
unconnected with the legal title to 
the chattel; the presumption of own- 
ership attending the possession; and 
such a trespasser or wrongdoer can- 
not dispute the ownership so pre- 
sumed.” Smith v, Louisville, ete., R. 
Co., 208 Ala. 440, 94 S 489, 491. 


80. Louisville, etce., R. Co. v. Dun- 
ean, 16 Ala. A. 520; 79)S 513; Caro- 
lina, etc., R. Co. v. Unaka Springs 
Lumber Co., 130 Tenn. 354, 170 SW 
590, 


81. Stotts v. Puget Sound Tract., 
etc:, | 'Co,, 94 Wash” 339) 162. P? 519), 
LRAI917D 214. 


“The theory of the law being that 
the bailee being bound to restore the 
property or to answer for its value, 
the action is maintained for the ben- 
efit of the bailor, and bars a subse- 
quent action by him. We think the 
analogy is complete. While having 
no element of title, the conditional 
sales vendee is bound to keep the 
property secure and to pay its value 
to the vendor. The quantum of title 
is the same in the vendor as in the 
bailor, and the want of title is the 
same in the vendee as in the bailee.” 
Stotts v. Puget Sound Tract., etc., 
Go., 94 Wash. 339, 342, 162 BP) 519, 
LRAI917D 214. 


82. Generally see Parties 47 C. J. 
p. 1. See also Case, Action on §§ 28, 
29; Trespass [38 Cyc 1036]. 


Stotts v. Puget Sound Tract., 
Sten COsni9+ pWVashess9, wlO2.b. colo 
LRA1917D 214. 


[a] Effect of special statutory 
provision.—The buyer of an automo- 
bile truck, in possession under a 
conditional sale, has. sufficient in- 
terest therein to maintain an action 
in his name for damages to the same, 


their respective interests in the property.®® 

[§ 1400] 7. Recovery for Injuries to Other Prop- 
erty by Wrongful Retaking of Property. Where the 
conditional seller wrongfully retakes fixtures from 
a shop, the buyer is entitled to recover damages for 
loss of business and good will and for injuries to 
meat in the shop.*® 


In such an action he is not re- 


and Remington Code (1915) § 179, 
providing that every action shall be 
brought in the name of the real par- 
ty in interest, does not deny him 
the right to bring such action in his 
own name, in view of §§ 189 and 
196, providing for bringing in addi- 
tional parties. Stotts= Evi ve kugcee 
Sound Tract., etc., Co., 94 Wash. 339, 
162 P 51% LRA1917D 214. 


84 Smith vy. Louisville, 
Co., 208 Ala. 440, 94 S 489. 

85. Miller v. Des Moines City R. 
Co., 196 Iowa 1038, 195 NW 600. 


Clean Ee 


86. Generally see Case, Action on 
§ 65; Trespass [38 Cye 1122]. 
87. Fla.—Smith v. Gufford, 36 


Fla. 481, 18 S 717, 51 AmSR 37. 


Ga.—Hinson v. Seaboard Air-Line 
Ra Coys 38 Gaz vA. 1596, 144 Shoe ae 
Ellis Motor Co. v. Hancock, 38 Ga. 
A, 788, 145 SE 518. 


Minn.—Dyer v. Great Northern R. 
Co., 51 Minn. .345, 53 NW. 714, 38 
AmSR 506. 


Mont.—Lacey v. Great Northern 
Re Coz 70" Mont. 346) (225) 2 sO Sees 
ALR 1331. 


Tenn.—Carolina, ete, R 
Unaka Springs Lumber Co., 
354, 170 SW 591. 


“The conditional buyer having the 
risk, and being obligated to pay the 
full price to the seller, may bring 
action against the tort-feasor and re- 
cover as damages the full value of 
the chattel.” Lacey v. Great North- 
ern R. Co., 70: Mont. 346, 351, 225 P 
808, 88 ALR 13831. 


88. See cases supra note 87. 


[a] Effect of assignment of cause 
of action.—Where it was agreed that 
the buyer should, for the use of the 
seller, sue the carrier for the loss 
and retain all of the recovery above 
the purchase money due the seller, 
and the buyer before recovering judg- 
ment assigned the cause of action 
against the carrier to third persons, 
equity will treat any judgment re- 
covered thereon as standing in place 
of the property destroyed and en- 
force the seller’s superior lien there- 
on. Murphy v. American Soda Foun- 
tain ‘Co., 86 Miss. .791, 39-S 100; 


89. Schultz v. Wells’ Butchers’ 
Supply Co., 151 Wash. 382, 275 P 737 
(butcher shop). 


[a] Damages recoverable.—(1) 
Where he discontinues business for 
unprofitableness two months and 
thirteen days after reopening the 
shop following the seller’s wrongful 
removal of fixtures, he is entitled to 
recover only two months’ loss of 
profits in amounts realized before 
such removal together with net loss 
of profits from sale of meat then on 
hand for such removal. Schultz v. 
Wells Butchers’ Supply Co. 151 


FP EOOONG 
130 Tenn, 


1828 [55 C.J.] 


quired to prove the market value 


taken as in actions for wrongful taking or conver- 


sion thereof. ° 


[§ 1401] 8. Recovery of Penalty for Failure To 


Enter Satisfaction of Sales Notes. 


ute provides that conditional sale contracts shall be 
filed and recorded lke chattel mortgages,®! this does 
not entitle the buyer on failure of the seller to en- 


ter satisfaction of the conditional 


cover the penalty provided for failure to satisfy a 


chattel mortgage of record.®? 


[§ 1402] Q. Remedies of Third Persons—1. Cred- 
itors—a. Levy of Attachment or HExecution—(1) 
The seller of property 
under a conditional sales contract retains an interest 
therein which is subject to levy and sale under ex- 
ecution,®* although the property is in possession of 


Against Seller’s Interest. 


the conditional buyer,®* unless, as 
has assigned such interest.?° 


to possession may be waived,®® as 


Wash. 382, 275 P 737. (2) He cannot 
recover both loss of profits, meat on 
hand, loss of general anticipated 
profits of business. The one is in- 
cluded in the other, and recovery of 
both would be a recovery of double 


damages. Schultz v. Wells Butchers’ 
Supply Co., supra. 
90. Schultz v. Wells Butchers’ 


Supply Co., supra. 

91. Necessity for filing and re- 
cording see supra § 1239 et seq. 

92. Curd v. Bown, 3 Kan. A. 553, 
43 P 846. 

93. Escobar v. Rogers, 182 Cal. 
603, 189 P 268; MeMillan v. Larned, 
41 Mich. 521, 2 "NW 66 
194 ‘Escobar v. ied 
603, 189 P 268. 

95. See infra § 1410. 

96. Turnell v. Carter, 5 Ga. A. 847, 
64 SE 114. 

97. Escobar v. Rogers, 182 Cal. 603, 
189 P 268. 

98. Escobar v. Rogers, supra. 

99. Escobar v. Rogers, Supra. 

1. Ala:—Wields vy. Williams, (91 
Ala. 502, 8 S 808. 

Cal.—Heffner v. Jackson, 95 Cal. 
AOWATG. 273 30h Moris) v.. Allene? 
Cal. A. 684, 121 ’P 690. 

Conn.—Hughes v. Kelly, 40 Conn. 
148; Lucas v. Birdsey, 41 Conn. 357. 
Statutory change see infra text and 
nore 7. 

D. C.—Sanders v. Wilson, 19 D. C. 
555. 

Ga.—Black v. Gate City Coffin Co., 
115 Ga. 15, 41 SH 259; Woodruff v. 
M. G. McDonald Furniture Co., - 96 
Ga, 86, 23, SE 195; "“Deariso) v: Law- 
rence, 3 Ga. A. 580, 60 SE 33 

Ind.—Keck v. State, 12 Ind. A. 119, 
39 NE 899. 

Kan.—Owens v. Hastings, 18 Kan. 
446. 

Me.——Drew v. Smith, 59 Me. 393; 
Brown v. Haynes, 52 Me. 578. 


Mich.—Marquette Mfg Co. v. 
Jeffrey, 49 Mich. 283, 13° NW 592. 


Mont.—Silver Bow Min., etc., Co. 
v. Lowry, 6 Mont. 288, 12 P 652. 


Ni J.—-Cole”’ v.. Berry, "42° Nee J) Li 
308, 36 AmR 511. 
N. Y.—Hasbrouck v. Lounsbury, 26 


182 Cai. 


Nevertheless, if the 
buyer is not in default, he retains the nght of pos- 
session where execution on a judgment against the 
seller is levied on the property,®* although this right 


SALES 


of the property 
property.°®® 


[§ 1403] (2) Against Buyer’s Interest. 
ing to the weight of authority, the buyer under a 
conditional sales contract has no such interest in 
the property sold as may be levied upon under exe- 
eution or attachment before performance by him of 
the conditions imposed by the contract, in the ab- 
sence of statute providing otherwise,” and a fortiori, 
is this so where the buyer has defaulted in payment,? 


Although a stat- 


sale notes to re- 


[§§ 1400-1403 


makes no objection to the seizure or sale of the 


Accord- 


or after the seller has repossessed himself of the 


he may do,®® he 


where the buyer 


N. Y. 598; Herring v. Hoppock, 15 
N. Y. 409; Friedman y. Phillips, 84 
App. Div. 179, 82 NYS 96; National 
Cash Register Co. v. Coleman, 85 
Hun (125, 3827 NYS - 59385 Pisericv. 
Stearns, 1 Hilt. 86; Whitney v. Biggs, 


92 Mise. 424, 156 NYS 1107; Picone 
v. Freedman, 115 NYS 128; Strong 
ve Daylor. 2) Eiilis2i6; 

Okl.—MecIver vy. Williamson-Hal- 
sell-Frazier Co., 19 Okl. 454, 92 P 
170, 13 LRANS 696; Central L. & T. 


Co. v. Campbell Commn. Co., 5 Okl. 
396, 49 P 48 [rev on other grounds 
L738: WSS. 84; £90 SC S46) 43'e 1.5 dk 
623]. 

R. I.—Goodell v. Fairbrother, 12 R. 
I. 233, 34 AmR, 681, 


Tenn.—Bradshaw _ v. 
Mere. 497. 


Vt—Smith v. Foster, 18 Vt. 182. 
Statutory change see infra text and 
note 7. 


Fee ae v. McLean, [1928] 4 
DomLR 917 


“Tt is the established policy of our 
law to hold a man’s property subject 
to the payment of his debts. Yet it 
is quite apparent that in this case, 
and in others of like character, a 
man may appear to have, and in fact 
actually have, a valuable interest in 
property, which is beyond the reach 
of legal process. We cannot hold the 
property in question liable to attach- 


Thomas, 7 


ment r unless he was the 
owner.” Hughes v. Kelly, 40 Conn. 
148, 154. 


“Their implied right to its use, un- 
til the maturity of the note, was not 
such an interest as could be levied 
upon; their possession until that 
time was as the mere bailee or ser- 
vant of the plaintiff.” Herring v. 
Hoppock, 15 N. Y. 409, 412. 


[a] Rule applied.—S. & D. en- 
tered into a written contract by which 
the former agreed to sell, and the 
latter to purchase, a canal boat for 
three hundred dollars, provided that 
amount should be paid by D in 
freighting wheat and flour on the ca- 
nal under the direction of S, ete. It 
was held a conditional sale, and that 
no property vested in D which could 
be levied on and sold under a fieri 
facias against him until the purchase 
money was fully paid. Strong vy. 
Taylor<2. MilwiGNacw.) a326: \ 


2. See infra text and note 7. 


property for default of the buyer.* 
the majority rule just stated, it is held in some ju- 
risdictions independently of statutory regulation of 
the subject,® and in others because of special stat- 
utory provisions,’ that the interest of the buyer un- 
der a conditional sale is subject to attachment and 
execution; and in Massachusetts, although the nu- 
merical weight of authority supports the majority 
rule,> the most recent decision—without mention- 
ing the prior decisions—adopts the minority rule.® 
But even in jurisdictions recognizing an interest in 
the buyer subject to attachment or execution,!°® ac- 


Contrary to 


3. Buckmaster v. Smith, 22 Vt. 203. 
4. Staver Carriage Co. v. Richard- 


son, 203 Ill. A. 620; Sage v. Sleutz, 
25) OhsEStw ils Martin v. Hames, 26 
Vt. 476. See Endicott v. Digerness, 


103 Or. 555, 205 P 975 (sustaining this 
view). 


5. See supra text and note 1. 


6. Ida.—Coffin  v. Northwestern 
Mut. Fire Assoc., 43 Ida. 1, 249 P 89, 
48 ALR 1225. 


Nev.—Nevada Motor Co. v. Bream, 
51 Nev. 89, 269 P 602, 61 ALR 776 
[overr without mention Cardinal v. 
Edwards, 5 Nev. 36]. 


N. H.—Hervey v. Dimond, 67 N. H. 
342, 39 A 331, 68 AmSR 673. 


Pa.—Packard Motor Car Co. v. 
Mazer, 77 Pa.. Super. 348. And see 
Pennsylvania decisions supra § 1231. 

Utah.—Truitt v. Patten, 287 P 175. 
- 7% See statutory provisions. 

[a] As in Connecticut, where un- 
der Gen. St. (1902) § 834 any prop- 
erty sold upon condition and put 
by the seller into the definite pos- 
session of the buyer may be attached 
and levied upon and sold or set out 
on execution in any suit against the 
buyer subject to the rights of the 
seller to its possession and owner- 
ship. Pearne v. Coyne, 79 Conn. 570, 
65- A 1973. 


{b] As in Philippines under Code 
Civ. Proc. § 450 authorizing sale un- 
der execution of every kind of prop- 
erty and every interest in property 
which is or may be the subject of 
private ownership and transfer. 
a uene hs v. Taylor, 25 Philippine 


{c] As in Vermont under Gen. St. 
c 33 § 28 authorizing attachment of 
property in possession of conditional 
buyer and prescribing the procedure 
to make such attachment available. 
Towner v. Bliss, 51 Vt. 59; Duncan 
v. Stone, 45 Vt. 118; Fales v. Rob- 
erts, 38 Vt. 503; Hefflin v. Bell, 30 Vt. 
134. 

8. Heath v. Randall,’ - 4 iiCGush: 
(Mass.) 195 (dictum); Tyler v. Free- 
man, 3, Cush. (Mass:) °2'61 5" Eiiliesys 
Freeman, 3 Cush. (Mass.) 257. 


9. Newhall v. Kingsbury, 
Mass. 445. 


10. See supra text and note 1. 
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tual notice to the creditors’! or compliance by the 
seller with the filing or recording statutes?” will pro- 
tect the seller’s interest against attachment or ex- 
ecution creditors. 


[§ 1404] b. Right To Pay Balance Due and Ter- 
minate Seller’s Rights—(1) Where Right of At- 
tachment or Execution Recognized. While it has 
been held that in the absence of statutory authoriza- 
tion there is no mode by which an interest like that 
of the buyer under a conditional sales contract can 
be reached by ereditors,1*® yet in jurisdictions where 
the right to attach, or levy execution on, the buyer’s 
interest is recognized, either independently of stat- 
ute or under special statutory authorization,!* it 1s 
held that the attaching creditor acquires the same 
right as the buyer had,1* and that he is entitled to 
pay or tender the seller the balance due on the pur- 
chase price and thereby terminate all the seller’s 
rights therein and vest title to the property in the 
buyer rendering it attachable and subject to the 
ereditor’s rights.1®° This principle is, of course, sub- 
ject to the limitation that the buyer was not in de- 
fault as the creditor succeeds only to the buyer’s 
rights;*7 and although the attaching creditor may 
himself tender performance of the condition of the 
sales contract, he cannot, for his own benefit, require 
the buyer to continue to perform the conditions of 
the sales contract by paying installments of the pur- 
chase price as they fall due, but must himself per- 
form the condition of the sale.1* Also, to render the 
remedy available, all statutory requirements as to 
tender must be complied with,?® and the tender 
must be of a definite sum and the money brought 
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into court?® and so made that the seller may accept 
the sum offered at any point in the proceeding, and 
that he may also have it secured to him in the event 
of the litigation being determined against him.?? 


[§ 1405] (2) Where Right of Attachment or Ex- 
ecution Not Recognized. In some jurisdictions 
where it is held that the interest of a conditional 
seller is not subject to attachment or execution,?? 
it has been held that if the buyer has paid part of the 
price, he acquires an equitable interest in the prop- 
erty which a creditor may reach and subject by pay- 
ing or tendering the balance due or asking a specific 
performance in equity.?? 


[§ 1406] 2. Subsequent Purchasers—a. From 
Conditional Seller. On default of buyer under con- 
ditional sales contract and repossession by seller, and 
sale to another as authorized by contract, such other 
acquired legal title to and absolute right of possession 
of the property.2* One who purchases from the con- 
ditional seller after default of the buyer and as- 
signment by him for the benefit of creditors, may 
maintain an action for conversion against the as- 
signee on his refusal to deliver the property.?°® - 


[§ 1407] b. From Conditional Buyer. A subse- 
quent purchaser on a retaking of the goods by the 
original seller has an action for damages against his 
vendor, the original buyer.?° When the subsequent 
purchaser himself purchases under a conditional con- 
tract and subsequently learns that his vendor holds 
under a conditional sale, and that the purchase-price 
had not been paid, he may refuse to proceed with 
the contract and may recover his payments and dam- 


11. See supra §§ 1231, 1265. 

12. See supra §§ 1231, 1265. 

13. Hughes v. Kelly, 40 Conn. 148. 

14. See supra § 1403. 

15. Pearne v. Coyne, 79 Conn. 570, 
65 A 9738; Hervey v. Dimond, 67 N. 


H. 342, 39 A 331, 68 AmSR 673. 


16. Conn.—Pearne v. Coyne, .79 
Conn. 570, 65 A 973 (under a statute 
providing that the party attaching 
or levying shall have the same rights 
which the buyer would otherwise 
have had to tender to the seller per- 
formance of the conditions of the 
sale). 


Ida.—Coffin v. Northwestern Mut. 
Fire Assoc., 43 Ida. 1, 249 P 89, 48 
AED. L225: 


Nev.—Nevada Motor Co. v. Bream, 
51 Nev. 89, 269 P 602, 61- ALR 776. 


N. H.—Hervey v. Dimond, 67 N. H. 
342, 39 A 331, 68 AmSR 673. 


Utah.—Truitt v. Patten, 287 P 175. 


Vit-— Towner ve. Bliss 51) Vt. 959; 
Duncan v. Stone, 45 Vt. 118; Fales 
v. Roberts, 38 Vt. 503; Hefflin v. Bell, 
0 eNabs, FLSA. 


“An attaching creditor may be 
placed in the shoes of the vendee up- 
on tendering performance of all ob- 
ligations existing against the vendee. 
eee ee Ace thombuyverns. right 16 sim, 
its nature analogous to that of a 
mortgagor, the rights of his creditors 
should be defined in the same way 
as the rights of a mortgagor’s credi- 
tors; that is, the creditors should be 
given the right to discharge the 
mortgage, namely, pay the portion of 
the price remaining due upon the con- 
ditional sale and by so doing acquire 
the right to treat the full ownership 
as belonging to the mortgagor or 
buyer.’ Williston on Sales § 326.” 
Nevada Motor Co. v. Bream, 51 Nev. 
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89, 269 P 602, 604, 61 ALR 776. 


17. Coffin v. Northwestern Mut. 
Fire Assoc, 43 Ida. 1, 249 P 89, 48 
ALR 1225; Nevada. Motor Co. v. 


Bream, 51 Nev. 89, 269 P 602, 61 ALR 
iis 

18. Pearne v. Coyne, 79 Conn. 570, 
6a AD O73 

19.° Towner v. Bliss, 51 Vt. 59; 
Duncan v. Stone, 45 Vt. 118; Fales v. 


Roberts, 38 Vt. 503; Hefflin v. Bell, 
30 Vt. 134. 
[a] Person to whom tender made. 


—By the express provisions of the 
Vermont statute, the tender must be 
made to the seller, his agent, or at- 
torney. Towner v. Bliss, 51 Vt. 59; 
Fales v. Roberts, 38 Vt. 503; Hef- 
flin v. Bell, 30 Vt. 134. 


[b] ime of tender.—(1) By the 
express provisions of the Vermont 
statute, the tender must be made 
within ten days after the attachment 
(Towner v. Bliss, 51 Vt. 59; Fales v. 
Roberts, 38 Vt. 503; Hefflin v. Bell, 
30 Vt. 134); (2) and the statute ap- 
plies although the ten days so pre- 
scribed expire before the unpaid pur- 
chase money becomes due by the con- 
tract of sale (Fales v. Roberts, su- 
pra). (3) It has been held, however, 
that where there is a dispute as to 
how much of the purchase money, if 
any, is unpaid, so that it is necessary 
for an accounting to be made by the 
vendors to determine what is so due, 
and a bill in chancery is brought by 
the attaching creditor to obtain such 
accounting, within ten days after the 
attachment is made, it cannot be 
urged as a bar to the accounting that 
the attaching creditor did not pay or 
tender to the vendors the residue of 
the purchase money, remaining un- 
paid, within ten days after the at- 
tachment, as required by the statute 
(Acts of [1854] No. 12); as only the 
accounting can determine whether the 


conditional vendors have, or had at. 
the time of the attachment, any claim 
upon the property attached, which it 
was necessary for the attaching cred- 
itor to discharge by payment or ten- 


der. Rowan y. Union Arms Co., 36 
Vit. 12%: 
20. Hefflin v. Bell, 30 Vt. 134. 
21. Heflin v. Bell, supra. 
22. See supra § 1403. 
23. Bingham v. Vandegrift, 93 


Ala. 283, 9 S 280. See Woodruff v.. 
M. G. McDonald Furniture Co., 96 
Ga. 86, 23 SE 195 (where it was said 
that if the vendee had an interest in 
the property it ought to be subject to 
his debts; and the question then aris- 
es, what remedy ought the creditor 
to have pursued? We think the prop- 
er course for the creditor would have 
been to offer to redeem the property. 
If it was worth more than the debt- 
or still owed upon it, the creditor 
could offer to pay the balance ‘due; 
and if this tender was accepted by 
the vendor, the creditor after paying 
the balance due could have the prop- 
erty levied on and sold as the debtor’s 
property. If the vendor refused to 
accept the tender or if he and the 
creditor could not agree upon the 
amount due, then in our opinion the 
creditor would have a right to com- 
mence equitable proceedings in a 
court having jurisdiction in equity, 
against the vendor and the vendee, 
and thus obtain suitable relief). 


24. McGraw v. Calhoun, 179 Ark. 
328, 15 SW (2d) 409 (for the reason 
that the conditional buyer never ac- 
quired legal title but held posses- 
sion conditionally only). 


‘25. Treeful v. Mills, 234 Mass, 141, 
125 NE 188. 


26. Price v. Jones, 3 Head (Tenn.): 
84. 
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ages.27 A purchaser from one alleged to have bought 
property under a conditional sales contract who 
brings action to recover the property from the al- 
leged conditional seller who has retaken it on de- 
fault of the buyer must show, in order to recover, 
that title was not retained by the original seller.?* 
In an action against the original seller for conver- 
sion by one, who had purchased from a conditional 
buyer who had bought under a contract giving the 
right to resell in the ordinary course of business, it 
is “within the province of the trial court to determine 
as a question of law whether on these facts defend- 
ant by virtue of his conditional sale had title as 
against plaintiff.?° 


Where purchaser at judicial sale of the interest 
of a conditional buyer under a contract defectively 
recorded,*®® brings replevin against the original sell- 
er who had seized the property under a writ of re- 
plevin, the burden is on defendant to show that 
plaintiff had actual notice of the conditional sales 
contract.?1 


[§ 1408] 3. Mortgagee of Buyer. Where a con- 
ditional buyer may and does mortgage his entire 
interest, the mortgagee stands in all respects in the 
place of the conditional buyer and may maintain an 
action for conversion of the property.*? In jurisdic- 
tions where the security retained by a conditional 
seller is regarded as a lien,?* a mortgagee of the 
conditional buyer or his successor in interest may 
maintain an action for the proceeds of the property 
obtained on a resale by the conditional seller less 
the amount due.on the lien debt and the reasonable 
expenses incident to the sale.** And it has been held 
that if, with actual notice of the existence of a mort- 
gage on property conditionally sold executed by the 
buyer, the original seller concealed the property for 
the purpose of preventing the same from being taken 
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in satisfaction of the mortgage debt, he is liable to 
the mortgagee for the value of the property not ex- 
ceeding the amount of his debt with interest from the 
time of the concealment.*® In replevin against the 
original seller by a mortgagee of the buyer, the rights 
of defendant under the conditional sale should not 
be submitted to the jury apart from circumstances 
showing his abandonment or waiver of such rights.*° 


[§ 1409] R. Assignment—l. Right To Assign— 
a. By Seller. As in the case of other contracts,*7 
a conditional seller of goods may make an absolute 
assignment of his right or interest in the goods and 
the contract.?8 There is nothing in the Uniform Con- 
ditional Sales Act which prohibits such assign- 
ment;?° on the contrary an assignment is sanctioned 
by the first section of the act.*° . 


As collateral security. It is permissible for the 


seller to assign the conditional sales contract as: 


collateral security only;*1 and where a contract is 
assigned as security and is redelivered to the as- 
signor on payment thereof, title to the contract is 
restored to the assignor so that he may assign it 
thereafter to another. 


[§ 1410] b. By Buyer. While there is some au- 
thority apparently to the contrary,** it is very gen- 
erally held that a buyer of goods under a condition- 
al sales conlract has an interest which he may as- 
sign.*# 

[§ 1411] 2. By What Law Governed. An assign- 
ment of a conditional sales contract for the purpose 
of security ‘is governed by the laws of the state 


where made and not by the situs of the property 
in another state.*° 


[§ 1412] 3. Requisites and Sufficiency—a. Of As- 
signment by Seller. While there is some authority 


27. Bowen v. Dawley, 
Div. 568, 101 NYS 878. 


28. Goodgame v. Sanders, 140 Ala. 
‘247, 37 S 200 (he does not overcome 
the positive testimony that his ven- 
dor held the property under a con- 
ditional sale by testimony affording 
a mere inference that the sale was 
not conditional, or if it was, that 
the purchase-price had been paid). 


29. O’Loughlin v. Erwin M. Jen- 
nings Co., 107 Conn. 365, 140 A 758. 

30. See supra §§ 1267-1271. 

31. Wilcox v. Williamson Law 
Book Co., 92 Iowa 215, 60 NW _ 618 
(an uncalled for statement of plain- 
tiff to defendant’s attorney that he 
had no notice of the contract at a 
time when no remark had been made 
to him to call for such a statement 
is not evidence that he did have no- 
tice of the contract). 


32. Friedman v. Phillips, 
Div. 179, 82 NYS 96. 

33. See supra § 1170. 

34. Cutting v. Whittemore, 72 N. 
H. 107, 54 A 1098. 

35. Anderson y. Adams, 117 Ga. 
‘919, 43 SE 982. 


36. Begole v. Stone, 
40 NW 171. 
1626]. 

87. See Assignments §§ 138, 44-49. 

38. Ark.—Little Rock Bank v. Col- 
lins, 66 Ark. 240, 50 SW 694. 

Cal.—Bailly v. Loock, 103 Cal. A. 
220, 284 P 235. 

D. C:—Gerber v. Probey, 
392. 


116 App, 


84 Woe 


72 Mich. 71, 
See also Trial [38 Cyc 


44 App. 


Minn.—Spoon v. Frambach, 83 
Minn. 301, 86 NW 106. 

Ida.—Barton vy. Groseclose, 11 Ida. 
221, Stake. 623. 


Ind.—Heyns v. Meyer, 
45, 91 NE 973. 

Mich.—Myres v. 
339, 27 NW 5386. 

Miss.—Ross-Meehan Brake _ Shoe 
Fdy. Co. v. Pascagoula Ice Co., 72 
Miss. 608, 18 S 364. 


N. J.—General Motors Acceptance 
Corpsrve Smithy lol Ne de Lenses, 127 
A 179. 

N. Y.—Bean v. Edge, 84 N. Y. 510. 

Or.—Landigan v. Mayer, 32 Or. 245, 
51 P 649, 67 AmSR 521. 


Utah.—Standard Steam Laundry v. 
Dole, 22 Utah 311, 61 P 1103. 


Vt.—Nye v. Daniels, 75 Vt. 81, 53 
A 150; Burnell v. Marvin, 44 Vt. 
277; Smith v. Foster, 18 Vt. 182. 


46 Ind. A. 


Yaple, 60 Mich. 


Wash.—Martin v. McAvoy, 130 
Wash. 641, 228° P 694. 
Wis.—W. W. Kimball Co. v. Mel- 


lon, 80 Wis. 333, 48 NW 1100. 


“A conditional vendor can sell his 
interest in the property and the con- 
tract, subject to the rights. of the 
vendee, which he does not, disturb, 
the same as one may in like man- 
ner sell his interest in any other 


property.” Nye v. Daniels, 75 Vt. 
81, 84, 53 A 150. 
39. General Motors Acceptance 


Corp.: vi Smith, LOD INS Sa los, P27 
A179. 

40. General Motors Acceptance 
Corp: vi Smith OPN) Le hota 247 


to the contrary,*® it has been very generally held, 


A 179 (which defines ‘seller’ as the 
person who sells or leases the goods 
covered by the conditional sale “or 
any legal successor in interest of 
such person’’). 


41. Ainsworth v. Rhines, 34 Misc. 
372, 69 NYS 876; Robert Ww. Powers, 
Inc. v. Packard,- (Rs 1.) 149.) A: (6s 
Bank of California v. Danamiller, 125 


Wash. 255, 215 P 321) 36 AlRawess 
Western Electric Co. v. Norway - 
Pacific Constr., ete., Co., 124 Wash. 


49, 213 P 686; Thayer v. Yakima 

Tire Serv. Co., 116 Wash. 299, 199 

P 234; Western Lumber Exch. v. 

Johnson, 110 Wash. 200, 188 P 388. 
42. Ainsworth v. Rhines, 34 

372, 69 NYS 876. Ee eS 
43. Lippincott v. Rich, 1 

140, 56 P 806. ie Senay 


44. Ind.—Blair v. Hamilton, 48 


Ind. 32; Heyns v. Meyer, 46 I 
45, 91 NE 973. , ei 


Mass.—Dame v. Hanson, 212 Mass. 
124, 98 NE 589, 40 LRANS 873, Ann 
Casi913C 329. 


N. Y.—Breakstone v. Buffalo Fdy., 
etc., Co., 167 App: Div. 62, 152 NYS 


Or.—Christenson vy. Nelson, 38 Or. 
473, 68 P 648. 


Vt.—Smith v. Foster, 18 Vt. 182. 


Wash.—Robbins v. Milwaukee Me- 
chanics’ Ins. Co., 102 Wash. 539, 173 
P 634 

45. Western Electric Co. 
way Pacific Constr., 
Wash. 49, 213 P 686. 


46. Roof v. Chattanooga Wood 
Split “Pulley Co.) 36° ila. 234, eises 


v. Nor- 
éte:, "Cone 
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either expressly or by necessary implication, that 
an assignee becomes vested with the title to the 
property by an unconditional assignment of the con- 
tract embodying the purchase money note,‘7 by an 
assignment of the contract and of the notes where 
the contraet and notes are separate instruments,‘® — 
or by an assignment of the contract “and the note 
therein mentioned,”*® or by the giving of a bill of 
sale of the property conditionally sold and an as- 
signment of the purchase money note.®° 


Assignment of purchase money note, whether the 
conditional sales contract is embodied in it®! or 
not,°* has been held to vest title in the assignee on 
the theory that the reservation of title for the pay- 
ment of the purchase price being but a security for 
the payment of money the benefit thereof follows the 
debt when assigned as an incident thereof.*? 


Assignment of contract alone without a transfer 
of the note given for the purchase price does not 
carry with it the obligation to pay nor give the as- 
signee such an interest in the property as will au- 
thorize him to maintain an action for its recovery.°* 


597; Domestic Sewing Mach. Co. v. 
Arthurhultz, 63 Ind. 322. 


47. Ark.—Little Rock Bank v. 
Collins, 66 Ark. 240, 50 SW 694. 


Ga.—Townsend v. Southern Prod- 


wet  Co., 9127 “Ga. | 3425 856) SHY #43166 
Cade v. Jenkins, 88 Ga. 791, 15 SE 
292; Hooper v. Hiawassee Bank, 29 


Ga. A. 459, 116 SE 32. 


Ida.—Barton vy. Groseclose, 11 Ida. 
227, 81 P 623. 


Me.—Lazarovitch v. Tatilbum, 103 
Me. 285, 69 A 275. 

Mich.—Myres y. Yaple, 60 Mich. 
339, 27 NW 536. 

Minn.—Sp v. Frambach, 83 
Minn. 301, 36. NW 106. 


_N. M.—Zederman v. Thomson, 17 
N. M. 56, 121 P 609. 


Vt.—Newell v. Hanson, 97 Vt. 297, 


123 A 208. c 
Wash.—Martin v. McAvoy, 130 
Wash. 641, 228 P 694; State Bank 


Vv. Johnson, 104 Wash. 550, 177 P 340 
[dist Winton Motor Carriage CO. evs 
Broadway Auto. Co., 65 Wash. 650, 
Helen gee Olas otk, LRANS 71 (on the 
ground that in that case the note 
was a separate instrument from the 
contract of sale, and that there was 
no reference made in either instru- 
ment to the other) ]. 


48. Van Mareil v. Watson, 28 Ariz. 


Ser taoD PF T44: 

49. Commercial Credit Co. v. Na- 
tional Credit Co., 143 Wash. 253, 255 
P 104. 


50. Seufert v. Simonton, 75 Or. 


422, 146 P 520. 
51. Esty v. Graham, 46 N. H. 169. 


52. Waterbury Trust Co. v. Weis- 
man, 94 Conn. 210, 108 A 550; Ross- 
Meehan Brake Shoe NG OO er Ve 
Pascagoula Ice Co., 72 Miss. 608, 18 
S 364; Cutting v. Whittemore, 73 N. 
H. 107, 54 A 1098. 


[a] Thus, where an automobile 
sales company took from its cus- 
tomers to whom it sold cars, in part 
payment therefor, purchase money 
notes secured by conditional bills of 
sale of the cars, and sold and in- 
dorsed the notes, such transfer of 
the notes carried with it the rem- 
edy of the conditional bills of sale, 
noiwithstanding the fact that the 
seller retained physical possession of 
the bills of sale. Waterbury Trust 
94 Conn. 210, 108 
A 550. 

53. See cases supra notes 51, 52. 


“We are of the opinion that a 
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transfer of the note would carry with 
it, as an incident, the assignor’s in- 
terest in the melodeon [the proper- 
ty. sold], in the same manner as the 
assignment of a mortgage debt would 
carry with it the mortgage.’ Bsty 
v. Graham, 46 N. H. 169, 170. 


“The analogy between notes se- 
cured by conditional bills of sale and 
notes secured by chattel mortgages, 
or notes secured by mortgages, is 
marked. And the rule that the mort- 
gage is an incident or accessory of 
the debt is uniyersal.” Waterbury 
Trust Co. v. Weisman, 94 Conn. 210, 
218, 108 A 550, 553. 


54 National Bond, etc 
Evans, 118 Kan. 656, 236 P 447, 


(Grove Aig, 


55. Gamble v. Shingler, 22 Ga. A. 
608, 96 SE 705; Swann Davis Co. v. 
Stanton, 7 Ga. A. 668, 67 SE 888. 


See Grand Isle v. McGowan, 88 Vt. 
140, 92 A 6 (when a school teacher 
purchased a piano for the school, and 
terminated her employment as teach- 
er without having completed the pay- 
ments, after which another, with 
the teacher’s consent, but without 
any agreement of subrogation, and 
not being obligated thereto, nor hav- 
ing any rights-to protect thereby, 
paid the balance due on the contract 
in order to save the piano for the 
school, without any assignment of 
the seller’s:claim, the transaction did 
not amount to a transfer of the sell- 
er’s rights to the payor, nor to his 
subrogation thereto). 


{a] Particular writings held suf- 
ficient.— (1) Words “for good and 
valuable consideration we hereby sell, 
assign, transfer and guarantee pay- 
ment of the within note according 
to terms thereof, and hereby waive 
presentation, demand, notice and pro- 
test,’ written on back of condition- 
al sales contracts which plaintiff pur- 
chased from the piano dealer. Citi- 
zens’ Inv. Co. v. Starr Piano Co., 128 
Oniedlay 23) eo o (ane) NV OLaSs tor 
value received the agreement (on the 
reverse side) and the note therein 
mentioned . . and the proper- 
ty therein described and all the right, 
title, and interest therein of the un- 
dersigned are hereby sold, assigned, 
and transferred to” plaintiff. Com- 
mercial Credit Co. v. National Credit 
Co., 143 Wash. 253, 254, 255 P 104. 
(3) Words ‘Dayment guaranteed” en- 
tered on the back of a purchase mon- 
ey note, containing a retention of 
title and signed by the payees, suf- 
ficient as an indorsement to trans- 
fer title both to the ous and the 
property. Hooper Hiawassee 
Bank, 29 Ga. A. m5 9, 116 SE 32. (4) 
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Necessity of writing. While it may be essential 
to the validity’of an assignment of the right to as- 
sert title that the assignment be in writing,®® it has 
been held that where the intention is to assign the 
contract merely as collateral security, a delivery of 
the conditional sales contract will constitute a valid 
and sufficient assignment.°® 


[§ 1413] b. Of Assignment by Buyer. Where the 
buyer under a conditional sales contract makes an 
absolute sale of the property, this amounts to an 
assignment of the contract ;>7 
nothing more,°®® since as already shown the buyer 
has no title to the property which he may convey 
but merely an interest which he may sell, mortgage 
or give away subject to the rights of the seller.°® 

[§ 1414] 4. Operation and Effect—a. Of Abso- 
lute Assignment—(1) Assignment by Seller—(a) 
Rights and Liabilities of Assignee®°—aa. In Gener- 
Where the assignment of a conditional sale con- 
tract by the seller is absolute and unconditional, the 
assignee stands in the assignor’s shoes,®! and ac- 
quires all his right, title and interest in the prop- 


and it constitutes 


It is not necessary to the validity of 
the assignee’s title that the vendor, 
holding a conditional bill of sale 
which secures a  purchase-money 
note, shall indorse the note or guar- 
antee its payment, when he assigns 
in writing to such assignee the noté 
and the personal property described 
therein and all of his rights under 
the entire paper, which paper cov- 
ers the note and the security. Eng- 
lish v. Hill, 116 Ga. 415, 42 SE 717. 


56. College Nat. Bank v. Morrison, 
100 Cal. A. 403, 280 P 218. 

57. Blair v. Hamilton, 48 Ind. 32. 

58. Robbins v. Milwaukee Mechan- 
sf Ins: Coy. 102; Wash. 539, 71isae 
34. ‘ 

[a] Thus, where one purchased 
pool tables under conditional sale 


contract and transferred them under 
bill of sale purporting to be an ab- 
solute conveyance, such bill of sale 
amounted only to an assignment of 
conditional sale contract. Robbins v. 
Milwaukee Mechanics’ Ins. Co., 102 
Wash. 539, 173 P 634. 

59. See supra § 1199. 

60. Rights against assignor see in- 
fra § 1422. 


61. Ala.—Garrison v. Hamlin, 215 
Ala. 39, 109 S 106. 


Cal.—Parker v. Funk, 185 Cal. 347, 
197 P 83; Whiting v. Squeglia, 70 Cal. 
A. 108, 232 P 986. 


S. D.—Commercial Iny. Trust vy. 
Wesling, 53 S. D. 337, 220 NW 855. 


Tenn.—First Nat. Bank v. Union R. 
Co., 153 Tenn. 386, 284 SW 3638. 


Wash.—Cunningham y. Long, 134 
Wash. 433, 235 P 964; Bank of Cali- 
fornia v. Danamiller, 125 Wash. 255, 


215 P 321, 36 ALR 753. 


“One who purchases outright places 
himself in the stead of him from 
whom he purchases. The money he 
pays represents the value of the prop- 
erty itself, plus the rights of the ven- 
dor in the contract. The assignee, 
being in the shoes of the vendor, must 
be considered as having taken the ti- 
tle to the property in order that he 
may comply with the terms of the 
contract made between the vendor and 
vendee. The very transaction itself 
indicates that it was the intention of 
the parties to transfer the title to the 
property covered by the contract.” 
Bank of California v. Danamiller, 125 
Wash. 255, 259, 215 P 321, 36 ALR 
753. 
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erty sold.°? 
remedies to 


assignor’s liabilities so far 


62. Ala.—Garrison v. Hamlin, 215 
Ala. 39, 109 S 106. 


ie I. T. Corp. v. Winslow 
First Nat. Bank, 33 Ariz. 483, 266 P 


6; Commercial Credit Conn: Pheenix 
Hudson-Hssex, Inc., 33 Ariz. 56, 262 P 
1; Kearby v. Western States Securi- 


ties Co., 31 Ariz. 104, 250 P 766; RMON 
erm States Securities (Con Ve Mosher, 28 
Ariz. 420, 237 P 192; Van Marel v. 
Watson, 28 ALAIZ 825 235 P 144. 


Ark.—Little Rock Bank v. Collins, 
66 Ark. 240, 50 SW 694. 


Cal. Bis ar v. Funk, 185 Cal. 347, 
197 P 83; Wilkinson v. Fisherman’s 
ae Supply ConsbiaCale Acm 65.0 2.061 Er 


Conn.—Waterbury Trust Co. v. 
Weisman, 94 Conn. 210, 108 A 550. 


Fla.—Commercial Credit Co. v. 
Neela ot Mla. 505, 107 Si639. 


*Ga.—W. A. Patterson Co. v. Peo- 
ple’s Loan, ete., Co., 158 Ga. 5038, 123 
SE 704 [answer to cert questions con- 
formed to 32 Ga. A. 470, 124 SE 79]; 
Jordan Mercantile Co. v. Brooks, 149 
Ga. 157, 99 SE 289 [answers to certi- 
fied questions conformed to 24 Ga. A. 
3, 99 SH 475]; Townsend v. Southern 
Product. Co., 127 Ga. 342, 56 SEH 436; 
Cade v. Jenkins, 88 Ga. 791, 15 SE 292; 
Hooper v. Hiawassee Bank, 29 Ga. A. 
459, 116 SH 32; Broach v. David, 17 
Ga. A. 473, 87 SE 696; West Yellow 
Pine Co. v. Kendrick, 9 Ga. A. 350, 71 
SE 504; Turnell v. Carter, 5 Ga. A. 
847, 64 SE 114. 


Ida.—Neitzel v. Beam, 42 Ida. 411, 
245 P 936; Barton v. Groseclose, 11 
Ida. 227, 81 P 62/3: 


Ind.—Heyns v. Meyer, 
45, 91 NE 973. 

Iowa.—Soodhalter v. Reliance Coal 
Co., 203 Iowa, 688, 213 NW 213. 

Me.—Lazarovitch v. Tatilbum, 
Me. 285,69 A 275. ° 

Md.—Burrier v. Cunningham Piano 
Co., 1385 Md. 135, 108 A 492. 

Mass.—Briskin v. Packard Motor 
Car Co., 169 NE 148. 


46 Ind. A. 


103 


Mich.—Atkinson v. Japink, 186 
Mich. 335, 152 NW 1079; Myres v. 
Yaple, 60 Mich. 339, 27 NW 536. 

Minn.—Spoon _ v. Frambach, 83 
Minn. 301, 86 NW 106. 

Miss.—Ross-Meehan Brake Shoe 
Fdy. Co. v. Pascagoula Ice Co., 72 


Miss. 608, 18 S 364. 
Nev.—Dillon v. Grutt, 38 Nev. 46, 
144 P 741. 


N. H.—Cutting v. Whittemore, 72 N. 
H. 107, 54 A 1098; Hsty v. Graham, 46 


SNE, Ge loma ey 
N. J.—Robinson vy. Pipe Organ 
Maintenance Co., 139 A 438; General 


Motors Acceptance Corp. v. Smith, 101 
N. J. L. 154, 127 A 179; Belmont Mo- 
tors Corp. v. Irvington Concrete Block 
Co., 4 N. J. Mise. 322, 132 A 924. 

N. M.—Zederman vy. Thomson, 17 N. 
M. 56, 121 P 609. 

N. Y.—Bean v. Edge, 84 N. Y. 510. 

Or.—Citizens’ Inv. Co. v. Starr Pi- 
ano Co., 128 Or. 1, 273 P 387; Seufert 


And the assignment also carries all the 
which seller was entitled.** 
er hand, the assignee becomes subject to all the 
as the contract 1s con- 
serned;°* and he takes the contract subject to all 
the defenses. available against the assignor.** 
assignee acquires no other title®® or rights®*? than 
the assignor possessed. Accordingly, if the assignor 
had no title, the assignee acquires no rights°® in the 
absence of ratification, 6° or inexcusable negligence, *° 
on the part of the owner of the property, or the op- 


SALES 


On the oth- 


The 


the retaking of 


v. Simonton, 75 Or. 422, 146 P 520; 
Landigan v. Mayer, 32 Or. 245, 51 P 
649, 67 AmSR 521. 


S. D.—Commercial Inv. Trust v. 
Wesling, 53 S. D. 337, 220 NW 855. 


Tenn.—First Nat. Bank v. Union 
R. Co., 153 Tenn. 386, 284 SW 363. 


Utah.—Standard Steam Laundry v. 
Dole, 22 Utah 311, 61 P 1108. 


Vt.—Newell v. Hanson, 97 Vt. 297, 
ee A 208; Burnell v. Marvin, 44 Vt. 


Wash.—Commercial 
National Credit Co., 143 Wash. 253, 
255 P 104; Martin v. McAvoy, 130 
Wash. 641, 228 P 694; Bank of Cali- 
fornia v. Danamiller, 125 Wash. 255, 
Lua 221,336 ALR. 75385, Rodeckeriv. 
Jannah, 125 Wash. 137, 215 P 364; 
Western Electric Co. v. Norway Pa- 
cific Constr., ete., Co., 124 Wash. 49, 
213 P 686; Western Lumber Exch. v. 
Johnson, 110 Wash. 200, 188 P 388; 
State Bank v. Johnson, 104 Wash. 
550, 177 P 340, 83 ALR 235 


W is.—W iedenbeck- Dobelin Comtane 
Anderson, 168 Wis. 212, 169 NW 615, 
12 ALR 500. 


“Tt must be conceded that when 
the vendor of property parts with 
possession, and at the same time re- 
serves to himself the legal title to 
the property, and thereupon sells, as- 
signs and transfers to a third party 
all of his rights and interests in an‘d 
to the contract, that he is thereafter 
Jleft without any interest either in 
the title or possession of the prop- 
erty or the contract. While this is 
true, the title to the property must 
necessarily rest somewhere—either, 
we take it, in the original vendee of 
the property or the assignee of the 
contract. To say that the title passed 
to the vendee of the property would 
be to deprive the owner of the legal 
title, to whom the purchase price had 
not yet been paid, of a valuable prop- 
erty Tight. 7 Tt would amount to de- 
priving him of the right of disposi- 
tion of his property and cutting off 
the security which he had retained 
for the payment of the ‘debt. We 
think the assignment of a contract 
like the one under consideration car- 
ries with it the legal title to the 
property and gives to the assignee 
of the contract all the rights and 
remedies enjoyed by his assignor.” 
Barton v. Groseclose, 11 Ida. 227, 280, 
Sl) PB 623: 

{a] Assignment pro tanto,— 
Where owner sold land and personal- 
ty, receiving from purchasers part 
cash and series of notes for deferred 
payments, giving bond for title, in 
which he was to make title on pay- 
ment of notes and indebtedness as- 
sumed, and in which he reserved ti- 
tle to personalty until purchasers 
paid certain of notes, and afterwards 
transferred one note to third person 
by indorsement without recourse, 
such transfer, in view of Civ. Code 
(1910) § 4276, vested pro tanto title 
to personalty in transferee as securi- 
ty for payment of note, and created 
in him lien on property. Shemwell 
v. Garrett, 159 Ga. 222, 125 SEH 497, 


Credit Co. v. 


’ 


[§ 1414 


eration of some element of estoppel against him.71 


If contract was materially altered after its execu- 
tion and delivery by the buyer, an assignment there- 
of confers no rights on the assignee.’ 


Acquisition of lien by retaking property. The 
exercise by the assignee of the reserved right to re- 
take the property which was the subject matter of 
the sale’® does not give him a lien on the property 
as he already owns the legal title thereto,‘* nor does 


the property—motor trucks—give 


36 ALR 658. 
63. *° Commercial _ (Credit, s@ormive 
Street, (Ariz.) 291 P 1003; Turnell 


ve Carters) 5" Gay TAL "84% 64 SE 114; 
Spoon v. ’Frambach, 83 Minn. 301, 86 
NW 106. 


64. U.S. v. Orton, 43 F. (2d) 259; 
Commercial Credit Co. v. Phcenix 
pudeon: -Essex, Inc., 33 Ariz. 56, 262 


65. See infra § 1417. 


66. National Mortg. Co. v. King, 
152 Wash. 614, 278 P 697; Automo- 
tive Collateral Co. v. Beckman, 152 
Wash. 534, 278 P 417; State Bank 
v. Johnson, 104 Wash. 550, 177 P 340, 
3 CALR> 33a. 


67. Cal.—Wilkinson v. Fisher- 
men’s, oe Supply Co., 57 Cal. A. 165, 
ae me 761 


RR ine v. Coyne, 79 Conn. 


570. 65 A 9738. 
Ga.—Jordan v. Investment Corp., 
39 Ga. A. 144, 146 SH 498. 


Ida.—Wright v. Horton, 32 Ida. 516, 
185: P 555. 


Ind.—People’s State Bank y. Hall, 
83 Ind. A. 385, 148 NE 486. 


TIowa.—Soodhalter v. Reliance Coal 
Co., 203 Iowa 688, 213 NW 213. 


Okl.—Mercantile Trust Co. v. Ro- 
land, 288 P. 300. 


Ss. D.—Commercial Inv. Trust v. 
Wesling, 53 S. D. 337, 220 NW 855. 


Wash.—Doub vy. Rawson, 142 Wash. 
190, 252 P 920; Cunningham y. Long, 
134 Wash. 4338, 235 P 964; Duarte v. 
Minnick, 85 Wash. 539, 148 P 600. 


Ont.—Bridgman v. Robinson, 7 Ont. 
Timbo Os 


68. National Mortg. Co. v. King, 
152 Wash. 614, 278 P 697; Automotive 
Collateral Co. v. Beckman, 152 Wash. 
534, 278 P 417; State Bank v. John- 
eons 104 Wash. 550, 177 P 340, 3 ALR 


[a] Rule applied.—A conditional 
sales contract of an automobile by 
one having no title and never hav- 
ing been in possession, purporting to 
convey it to the owner in possession 
under a clear title, is without effect 
so that an assignment of the con‘di- 
tional sales contract to an innocent 
purchaser is void as against a sub- 
sequent bona fide purchaser of the 
car from the owner still in actual 
possession. Automotive Collateral 
ae Beckman, 152 Wash. 534, 278 

vi 


69. National Mortg. Co. v. King, 
152 Wash. 614, 278 P 697. 


70. National Mortg. Co. vy. King, 
152 Wash. 614, 278 P 697; State Bank 
v. Johnson, 104 Wash. 550, 177 P 340, 
3 ALR 235. 


71. National Mortg. Co. v. King, 
152 Wash. 614, 278 P 697; State Bank 
v. Johnson, 104 Wash. 550, Lh Praag; 
3 ALR 235. f 

72. Commercial Inv. Trust v. East, 
217 Ala. 626, 117 S 160. 

73. See infra § 1416. 


74. John W. Snyder, Inc. v. Aker, 
134 Misc. 721, 236 NYS 28. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1414-1416] 


him a lien on the property of another conditional 
seller to the buyer from the assignor of tires and 


tubes attached to the trucks." 


Rights against third person converting property. 
The assignee may maintain an action against a third 
person, who has converted the property sold, for its 
recovery or its value with damages for its deten- 


tion.7® 


[§ 1415] bb. Rights against Buyer—(aa) In Gen- 
Upon an absolute assignment of a conditional 
sales contract to the assignee, the contractual duties 
of the buyer are transferred,’ especially where the 
buyer has or is charged with notice of the assign- 
By virtue of the assignment the assignee 
acquires his assignor’s rights against the buyer,’® 
including the right to enforce a forfeiture by reason 
of the buyer’s default,*® or to bring an action for the 
possession of the property;*+ but the assignee ac- 
quires no right not possessed by his 


eral. 


ment.?8 


75. John W. Snyder, Inc. v. Aker, 
supra. 
76. Blackley v. Dooley, 18 Ont. 381. 


Effect of absolute transfer of pur- 
chase money notes see supra § 1221. 


77. Salzer Chevrolet Co. v. Gener- 
al Motors Acceptance Corp., 178 Ark. 
546, 11 SW (2d) 451; Briskin v. Pack- 
ard Motor Car Co., (Mass.) 169 NE 


[a] Thus, where the seller with- 
out the consent of one to whom he 
has assigned a conditional sales con- 
tract authorizes the buyer to sell the 
property, the buyer is not thereby 
relieved from’ liability to the as- 
ssignee for the unpaid balance due on 
the contract. Salzer Chevrolet Co. v. 


General Motors Acceptance Corp., 
178 Ark. 546, 11 SW (2d) 451. 
78. Commercial Credit Corp. v. 


*Coover, 101: N.- J. L.. 530; 429 A 187 
(where the buyer executed a contract 
indicating that the seller’s interest 
therein would be assigned to plaintiff 
as it afterward was, and subsequent- 
ly without requiring the contract to 
be returned the buyer closed out the 
sale for cash at a reduced figure and 
although he received notice of the 
assignment to plaintiff immediately 
after giving the check did nothing to 
stop payment or come to an under- 
standing with plaintiff, he was 
charged with knowledge of the as- 
signment at the time of giving the 
check). 

79. See cases infra this note; 
supra § 1414, 


Right of repossession see infra § 
1416. 


80. Pearne v. Coyne, 79 Conn. 570, 
65 A 973; Cunningham v. Long, 134 
Wash. 433, 235 P 964; Bridgman v. 
Robinson, 7 Ont. L. 591. 


[a] Rule applied.—Where a piano, 
purchased on the installment plan, 
conditioned that the title should re- 
main in the seller until full payment, 
was taken from the buyer under a 
writ of attachment, the attachment 
ereditor on paying to the seller the 
portion of the purchase-price remain- 
ing unpaid, and receiving from him 
an assignment of the contract, ac- 
quired no greater power to enforce 
a forfeiture than the seller had, and 
hence could not enforce such forfei- 
ture for non-payment of an install- 
ment falling due after the assign- 
ment, where at the time that the in- 
stallment became due he held posses- 
sion of the piano simply as the sell- 
er’s assignee, since a material condi- 
tion to the right of the seller to com- 
pel payment of installments under 
the contract was that the buyer 


and 


Should have the possession and right 
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[§ 1416] (bb) Repossession of Property. 
assignee standing in the shoes of his assignor is en- 
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The 


titled to retake possession of the property which is 


the subject matter of the contract assigned on de- 
fault in payment by the buyer®*® or to maintain an 
appropriate action for possession,** such as replev- 
in,*® or bail trover,*® and it makes no difference 
whether the defaults occurred before or after the 


assignment, 87 and where there are several succes- 


ing payments.®® 


assignor.®? 


to use the piano. Pearne v. Coyne, 79 
Conn..570, 65 A 973. 


[b] Extension of time by seller.— 
The assignee cannot forfeit the con- 
tract without giving the buyer op- 
portunity to pay according to exten- 
sions theretofore granted by the sell- 
er. Cunningham v. Long, 134 Wash. 
433, 235 P 964; Bridgman v. Robin- 
sony Ont i591" 

81. Shepard vy. 
CLO LTO P*133: 

[a] Action was on contract and 
not for rescission, where the assignee 
of the seller brought replevin against 
the buyer for the property, for which 
the buyer refused to pay, alleging a 
breach of warranty on the part of 
the seller. Shepard v. Wexler, 99 
Wash. 610, 170 P 133. 


82. See cases infra this note. 


[a] Thus an assignment of a con- 
ditional sales contract to a third per- 
son who had been advancing to the 
buyer the sums due on the contract, 
purporting to transfer all the inter- 
est that the seller “has ever had in 
the property,’ passes no more than 
the seller’s defeasible interest for the 
balance due, which would be extin- 
guished on payment of such balance 
to the assignee. Duarte v. Minnick, 
85 Wash. 539, 148 P 600. 

{[b] Assignee cannot maintain 
trover against a purchaser from the 
original buyer who in turn resold 
the goods for cash before a demand 
was made by the original seller for 
possession of the goods and_ before 
the assignment of the conditional 
sales contract. Plaintiff, to maintain 
the action, must have had his right 
at the time of the conversion; a sub- 
sequent acquisition of title will not 
support the action. Gaskill v. Bar- 
bour, 62 N. J..L. 530, 531, 41 A 700 
{quot Bofird v. Brylinsky, 101 N. J. L. 
144, 146, 2275 A194), Coit is funda- 
mental in trover that the plaintiff 
must have had his right, whatever its 
character, at the time of the con- 
version. "~A subsequent acquisition of 
title will not support the action’’). 


Defenses available to buyer see 
infra §§ 1417, 1418. 

83. Ariz.—Commercial 
v. Phoenix Hudson-Essex, 
AYIZ: 56.2620 1 

Ida.—Wright v. 
185, PB 555. 

Mich.—Atkinson _ v. 
Mich. 335, 152 NW 1079. 

N. H.—Cutting v. Whittemore, 72 
ING LE LOT ot) VAS 11093. 

N. Y.—Bean v. Edge, 84 N. Y. 510. 

Vt.—Newell v. Hanson, 97 Vt. 297, 
123 A 208. 


Wexler, 99 Wash. 


Credit Co. 
2 aKele Ryn} 


Horton, 32 Ida. 516, 


Japink, 186 


Sive assignments of the contract, the last holder may 
sue for the property on default of the buyer in mak-. 


So it has been held that a provision 


in the assignment that in the event of repossession 
the balance outstanding under the sales contract 
shall become immediately due and payable, does not 
withhold from the assignee the right to reclaim the 
property and avoid the sale instead of treating the 
balance due as a debt owing upon the agreed pur- 
chase price and thus confirm the sale;8® but an as- 
signee of a contract, payment of the balance due 


[a] Assignment pro tanto.— 

Where the seller of an automobile for 
cash and two notes covering deferred 
vee each of which reserved ti- 
tle to the seller until the note should 
be paid, with the right to declare 
such note due, to take possession of 
the car, and to sell at public or pri- 
vate sale, indorsed the amount re- 
ceived upon the notes, an assignment 
of one of such notes passed to the 
assignee the right to take possession 
of the car upon default in payment 
of the note, leaving the right to do 
likewise on the other note in the sell- 
er. Atkinson v. Japink, 186 Mich. 
335, 152 NW 1079. 


84 Ark.—Little Rock Bank v. Col- 
lins, 66 Ark. 240, 50 SW 694. 


Ga.—Jordan Mercantile Co. v. 
Brooks, 149 Ga. 157, 99 SE 289 [an- 
Swers to certified questions con- 
formed to 24 Ga. A. 3, 99 SE 475]; 
Hooper v. Hiawassee Bank, 29 Ga. A. 
459, 116 SE 32; West Yellow Pine Co. 
v. Kendrick, 9 Ga. A. 350, 71 SE 504. 


Ind.—Heyns v. Meyer, 46 Ind. A. 
45, 91 NE 973. 
Me.—Lazarovich v. Tatilbum, 103 


Me. 285, 69 A 275. 


Md.—Burrier v. Cunningham Piano 
Co., 1385 Md. 135, 108 A 492. 


N. J.—Robinson v. Pipe 
Maintenance Co., 139 A 438. 


N. M.—Zederman v. Thomson, 17 N. 
M. 56, 121 P 609. 


Or.—Seufert v, Simonton, 75 Or. 
422, 146 P 520; Landigan v. Mayer, 
33 Or. 245, 249, 51 P 649, 67 AmSR 


Wash.—Western Lumber Exch. v. 
Johnson, 110 Wash. 200, 188 P 388. 


85. Lazarovich v. Tatilbum, 103 
Me. 285, 69 A 275; Burrier v. Cun- 
ningham Piano Co., 135 Md. 135, 108 
A 492; Zederman v. Thomson, 17 N. 
M. 56, 121 P 609; Western Lumber 
Wxeh. v. Johnson, 110 Wash. 200, 188 
P 388. 

86. Jordan Mercantile Co. Wh 
Brooks, 149 Ga. 157, 99 SE 289 [an- 
swers to certified questions con- 
formed to 24 Ga. A. 3, 99 SE 475]; 
Hooper v. Hiawassee Bank, 29 Ga. A. 
459, 116 SE 32; West Yellow Pine Co. 
v. Kendrick, 9 Ga. A. 350, 71 SH 504, 


Organ 


87. Landigan v. Mayer, 32 Or. 245, 
51 P 649, 67 AmSR 521. 
ss. Jordan Mercantile Co. v. 


Brooks, 149 Ga. 157, 99 SE 289 [an- 
swers to certified questions con- 
formed to 24 Ga. A. 3, 99 SE 475]. 


89. Commercial Credit Co. v. Na- 
one Credit Co., 148 Wash. -253, 255 
P 104. 


1834 [55 C.J.] 
under which had been tendered to his assignor, ac- 
quires no rights thereunder against the buyer, and 
cannot recover possession from him.?° 


Effect of repossession. Where, pursuant to a con- 
tract which has been assigned, the property is re- 
possessed by the assignee and sold for sufficient to 
pay the debt, or repossessed and not sold, and the 
reasonable value thereof is found to be sufficient to 
pay the debt, the obligation of the buyer is dis- 
charged.°4 


[§ 1417] (cc) Defenses Available to Buyer—aaa. 
In General. While there is some authority to the 
contrary,®? it is generally held, in the absence of 
statute providing otherwise,°* that conditional sales 
contracts are not negotiable instruments,®* do not 
possess any of the attributes or qualities of such 
instruments,®*> and cannot be made negotiable by 
agreement of the parties to the contract.2° An as- 
signee of the contract takes it subject to all the 
defenses available against the assignor,®? such as 
fraud,®* or want or failure of consideration,®® set- 
off,t and the like. On the other hand, where the buy- 
er 1s required to give notes from time to time to the 


SALES 


[§§ 1416-1418 


seller for the accommodation of the seller, but which 
under the terms of the contract are not to be received 
in payment, and the buyer gives such notes, whieh 
by their terms are made not negotiable, the failure 
of the seller to return such notes to the buyer is no 
defense to an action of replevin for the goods by an 
assignee of the seller against the buyer, since the 
failure to return the notes could not change the ef- 
fect of the contract. And although the seller prom- 
ised that he would pay the conditional sales contract 
assigned to plaintiff to enable the seller to secure 
money to pay for the goods sold to defendant buyer, 
and the assignee knew of such promise, such knowl- 
edge did not release defendant from his obligation 
under the contract to pay for the goods, his position 
being analogous to that of a surety on a note.* 


[§ 1418] bbb. Waiver of, or Estoppel To Set Up, 
Defense. In the absence of statutory prohibition — 
it would seem that provisions in a conditional sale 
contract waiving the defenses of failure of consider- 
ation, breach of warranty, and other similar de- 
fenses, would be binding on the buyer in an action 
against him by the assignee of the contract; but 


90. Wilkinson v. Fisherman’s, etc., 
Supply-'Coy 57 ‘Cal. Ay 1165) 206° P2761: 


91. Wright v. Horton, 32 Ida. 516, 
185 P 555. 


92. See cases infra this note. 


[a] In Mississippi, it has been 
held that the bona fide purchaser of 
a note and conditional sales contract 
takes the security free from any de- 
fenses existing between the original 
parties to the sale. The assignment 
of a note, it was said; carries with it 
the security for its payment and the 
purchaser of the note as an incident 
to his purchase acquires the right 
to the security for the payment of 
his debt. Commercial Credit Co. v. 
Summers, 154 Miss. 501, 122 S 541. 

93. See cases infra this note. 

[a] In f[Illinois (1) by express 
statutory provision a _ conditional 
sales contract is negotiable if it is 
stated in the document that the 
goods mentioned therein will be de- 
livered to the bearer or to the order 
of the person named therein. Hix- 
son vy. Ward, 254 Ill. A. 505. (2) If 
no such statement is made in the con- 


tract, it is not negotiable. Hixson 
v. Ward, supra. 
94. Cal.—American Nat. Bank v. 


Sommerville, 191 Cal. 364, 216 P 376. 

Ida.—Pacific Acceptance Corp. v. 
Whalen, 43 Ida. 15, 248 P 444; Kimp- 
ton v. Studebaker Bros. Co., 14 Ida. 
552, 94 P1039, 125 AMSR 185, 14 Ann 
Cas 1126. 

Okl.—Mercantile Trust Co. v. Ro- 
land, 288 P 300. 

Wash.—National Mortg. Co. v. 
King, 152 Wash. 614, 278 P 697; Au- 
tomotive Collateral Co. v. Beckman, 
152 Wash. 534, 278 P 417; Doub v. 
Rawson, 142 Wash. 190, 252 P 920; 
Hall v. Hall, 133 Wash. 400, 234 P 2. 


Wis.—Malas v. Lounsbury, 193 Wis. 
531, 214 NW 332. 


95. Mercantile Trust Co. v. 
land, (Okl.) 288 P 300. 


96. American Nat. Bank v. Som- 
merville, 191 Cal. 364, 216 P 376. 


“Parties may not impart the char- 
acter of negotiability to any other 
writing not of itself a negotiable in- 
strument under the general law- 
merchant or by the statutes of the 
state; the character of such an in- 
strument as being negotiable or oth- 
erwise must appear not by force of 


Ro- 


the mere stipulation of the parties [ 
that it shall be such, but must be 
implied by law as the result of the 
form and effect of the instrument it- 
self.” American Nat. Bank v. Som- 
merville, 191 Cal. 364, 370, 216 P 376. 

97. Ariz—San Francisco Securi- 
ties Corp. v. Phoenix Motor Co., 25 
Ariz. 531, 220 P 229. 


Cal.—Whiting v. Squeglia, 70 Cal. 
A. 108, 232 P 986. 


Ida.— Pacific Acceptance Corp, v. 
Whalen, 43 Ida. 15, 248 P 444; Kimp- 
ton v. Studebaker Bros. Co., 14 Ida. 
552, 94 P 1039, 125 AmSR 185, 14 Ann 
CasyLiZou . 


N. J.—Auto Brokerage Co. v. Ull- 
rich, 4 N. J. Misc. 808, 134 A 885. 


Okl.—Mercantile Trust Co. v. Ro- 
land, 288 P 300. 


Or.—-Security Finance Co. v. Com- 
ini, 119 Or. 460, 249 P 1054. 


Wash.—Automotive Collateral Co. 
v. Beckman, 152 Wash. 534, 278 P 417; 
Doub v. Rawson, 142 Wash. 190, 252 
PO. \ 


98. Pacific Acceptance Corp. v. 
Whalen, 43 Ida. 15, 248 P 444; Auto 
Brokerage Co. v. Ullrich, 4 N. J. Misc. 
808, 1384 A 885; Security Finance Co. 
v: Comini, 119 Or. 460, 249 PB 1054; 
Malas v. Lounsbury, 198 Wis. 531, 214 
NW 332. 


{a] Where assignee most at fault 
of two innocent parties.—Where a 
buyer unfamiliar with conditional 


sales contracts and financing signs 
conditional sales contracts in tripli- 
cate and on subsequently arranging 
payment in full accepts one copy of 
the contract receipted in full, he 
takes title as against one familiar 
with transactions of this character 
who shortly thereafter without in- 
quiry bought the contract from the 
seller, he being the one of two inno- 
cent parties most at fault. National 
Mortg. Co. v. King, 152 Wash. 614, 
278 P 697 (“some burden should be 
placed on a purchaser of such con- 
tracts to ascertain what was the true 
contract entered into with the pur- 
chaser, especially where it has not 
become a matter of public record. 
In that regard, appellant was impru- 
dent, apparently relying simply upon 
the integrity of the sellers of the car 
rather than desiring to inquire as to 
the true contract entered into’’). 


$9. American Nat. Bank y. Som- 
merville, 191 Cal. 364, 216m 93765 
Parker v. Funk, 185 Cal. 347, 197 P 83; 
Pacific Acceptance Corp. v. Whalen, 
43 Ida. 15, 248 P 444. 


[a] In Georgia (1) the assignee 
who acquires notes bona fide and for | 
value before maturity is protected 
under Civ. Code (1910) §§ 4286, 4291, 
on the defense of failure of considera- 
tion. Finance Co. v..Jones, 33 Ga. 
A.” 94, 125 SHY510, (©) Bat- if ae 
elects to bring an action to recover 
the property, he rescinds the contract 
and cannot rely on rights which oth- 
erwise would have inured to him as 
a bona fide purchaser of the notes but 
the action is subject -to Civ. Code 
(1910) § 4484 which provides that © 
where the seller or his assignee sues 
to recover possession of the property 
sold, defendant may plead as set off. 
any demand or claim that he may 
have against plaintiff or may recoup 
damages sustained by reason of fail- 
ure of consideration or any defects in 
the property or any breach of con- 
tract by plaintiff whereby defendant 
has in any way been injured or dam- 
aged. Finance Co, v. Jones, supra. 


1. Jordan v. Savannah Inv. Corp., 
39 Ga. A. 144, 146 SE 498 (under spe- 
cial statutory, authorization); Doub 
v. Rawson, 142 Wash. 190, 252 P 920. 


[a]. Rights of assignee of assignee. 
—Under a statute providing that in 
an action by the conditional seller “or 
his assigns’’ to recover possession of 
the property sold defendant may 
plead as set-off any ‘demand he may 
have against plaintiff, the buyer is 
entitled to plead a set-off in an action 
for the recovery of the property 
brought by the assignee of the as- 
signee of the conditional contract. 
“The statute is sufficiently broad to 
include not only the immediate as- 
Signee of the vendor but also the 
assignee of such assignee.” Jordan 
v. Savannah Inv. Corp., 39 Ga. A. 144, 
146 SE 498. ; 


2. See Shepard v. Wexler, 99 Wash. 
610, 170 P 138 (breach of warranty). 


3. Gerber v. Probey, 44 App. (D. 
CHeso2. ie. 


4. Welker v. Mishkin, 31 Ariz. 239, 
251 P 891. 


5. San Francisco Securities Co. v. 
Rs Motor Co., 25: Ariz. 531, 220 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1418-1420] 
a provision waiving the defenses of recoupment, set- 
off or counterclaim is not binding on the buyer where 
the real assignee is the seller himself or one acting 
for him.* However, provisions in the contract waiv- 
ing designated defenses are inoperative where they 
are in contravention of statute,’ or of publie policy ;* 
and the aid of a statute declaring agreements that 
grant immunity from the results of fraudulent acts 
is not necessary in order to declare such agree- 
ments against publie policy.® 

Estoppel. No estoppel by contract arises against 
the buyer to set up the defenses of fraud or want 
of consideration by a recital in the conditional sales 
contract acknowledging receipt of the property,?® 
nor by a provision in the contract that in the event 
of an assignment thereof by the seller in good faith 
the defense of want or failure of consideration shall 
be waived by the buyer.1: And the buyer’s failure 
to insert provisions giving notice of a separate agree- 
ment that the payments could be made by advertis- 
ing service does not estop the buyer from asserting 
the right to make such payments in service, as 
against an innocent assignee for value.1? 

[§ 1419] ce. Rights against Third Persons—(aa) 
Claiming through Seller. As a general rule, where 
the conditional seller has assigned the contract, a 
subsequent sale by him of the property covered 
thereby passes no title,+? and the assignee may main- 
tain an action of replevin to recover possession of 
the property,1+ or an action of trover to recover 
damages for its conversion,’® against the purchaser. 
it has been held, however, that where the seller, act- 


ing as agent of the assignee to make and remit col-: 


lections from the buyer, subsequently: repossesses 
himself of the property, and places it among his 


190, 252 P 920. 
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stock, and mortgages it to a third party, the as- 
signee cannot replevy it from the mortgagee;'® and 
it was further held that the fact that the assignee 
did not know that the seller had repossessed himself 
of the property prior to the time when the mortgage 
was given is of no consequence.’* So, it has been 
held that where the assignee expressly or impliedly 
consents that the seller may resell the property be- 
fore the full purchase price is paid, he is estopped to 
assert the reservation of title against a purchaser 
for value from the seller in the ordinary course of 
business as being the one of two innocent persons 
putting it in the power of third persons to occasion 
loss;18 and that the purchaser of an automobile 
from a dealer without notice of a previous condi- 
tional sale thereof by him, to a third party, acquired 
title superior to that of the assignee under a statute 
providing that if one who sells goods continues in 
possession delivery by him under a sale to any per- 
son receiving and paying value for the goods in 
good faith and without notice of the previous sale 
shall have the same effect as if the person making 
delivery were expressly authorized by the owner of 
the goods to make the same.?® 

[§ 1420] (bb) Claiming through Buyer. Credi- 
tors of buyer. The title acquired by the assignee of 
a conditional sales contract is good as against the 
creditors of the buyer;*° and a sale of the property 
under an attachment thereof by a creditor of the 
buyer, constitutes a conversion as against the as- 
signee.?+ 

Purchasers from buyer. Where the contract pro- 
vides that if the buyer parts with possession, the 
seller shall be entitled to the immediate possession 
and to retain all sums previously paid as rental for 


15. Lynn Morris Plan Co. vy. Gor- 


~ Hall v. Hall, 133 Wash. 400, 234 


7. San Francisco Securities Corp. 
v. Phoenix ‘Motor Co., 25 Ariz. 531, 
220 P 229; American Nat. Bank v. 
Sommerville, 191 Cal. 364, 216 P 376; 
Pacific Acceptance Corp. v. Whalen, 
43 Ida. 15, 248 P 444. 

[a] Rule applied.cWhere it is 
provided by statute that the en'dorse- 
ment of a nonnegotiable instrument 
shall transfer all the rights of the 
assignor to the assignee subject to 
all equities and «defenses existing in 
favor of the maker at the time of the 
endorsement, a provision in a condi- 
tional sales contract that the buyer 
shall be precluded from attacking the 
validity of the contract for want or 
failure of consideration is void and 
of no effect against the assignee of 
the contract. American Nat. Bank v. 
Sommerville, 191 Cal. 364, 216 P 376. 


8. San Francisco Securities Corp. 
v. Pheenix Motor Co., 25 Ariz. 531, 
220 P 229. 


_ 9. San Francisco Securities Corp. 
v. Phoenix Motor Co., supra. 


10. American Nat. Bank v. Som- 
merville, 191 Cal. 364, 216 P 376; 
Parker v. Funk, 185 Cal. 347, 197 P 
83: Malas v. Lounsbury, 193 Wis. 


“531, 214. NW 332. 


“The acknowledgment of the re- 
ceipt of the articles is in effect but 
an acknowledgment of the receipt of 
the consideration received by the de- 
fendant for the contract, and it is 
always open to a party to dispute 
such recital.’ American Nat. Bank 
v. Sommerville, 191 Cal. 364, 369, 216 
PSIG: 


11. American Nat. Bank v. Som- 
merville, supra. 
12. Doub y. Rawson, 142 Wash. 


“It is difficult for us to see how 
the failure of Rawson to insert some 
provision in the conditional sales con- 
tract regarding the advertising con- 
tract is negligence, or amounts to an 
estoppel in law. It is true, as re- 
spondent contends, that if he had 
inserted such a provision it would 
have been notice to the finance com- 
pany. But he was not required to 
give that notice. He was dealing 
with a paper which, under the law, 
was nonnegotiable, and any person 
who took it by assignment was pur- 
chasing only that right which his 
assignor had.’ Doub v. Rawson, 142 
Wash. 190, 192, 252 P 920. 


13. Ariz—cC. I. T. Corp. v. Wins- 
1 First Nat. Bank, 33 Ariz. 483, 266 


Ark.—Commercial Credit Co. v. 
Hardin, 175 Ark. 811, 300 SW 434. 


Fla.—Commercial Credit Co. v. 
Neel, 91 Fla. 505, 107 S 639. 


Mass.—Lynn Morris Plan Co. v. 
Gordon, 251 Mass. 323, 146 NE 685. 


Wash.—State Bank v. Johnson, 104 
Wash. 550, 177 P 340, 3 ALR 235. 


14. Commercial Credit Corp, v. 
Hardin, 175 Ark. 811, 300 SW 434; 
Commercial Credit Co. v. Neel, 91 Fla. 
505, 107 S 639; State Bank v. John- 
son, 104 Wash. 550, 177 P 340, 3 ALR 
235. 

{a]. Rule applied where after the 
assignment of the conditional con- 
tract of sale, the property was re- 
turned to the seller by the buyer and 
resold by the_ seller. Commercial 
Credit Corp. v. Neel, 91 Fla. 505, 107 
S 639; State Bank v. Johnson, 104 
Wash. 550, 177 P 340, 3 ALR 235. 


Replevin 54 C. J. p 404. 


don, 251 Mass. 323, 146 NE 685. 


Trover and Conversion [38 Cyc 
19OF 1s 


16. General Motors Acceptance 
Corp. v. Arthaud Land Co., 118 Wash. 
593, 204 P 194 (the view being taken 
that he brings himself within the 
rule that one whose act or negligence 
makes a fraudulent act possible must 
bear the loss occasioned thereby). 


17. General Motors Acceptance 
Corp. v. Arthaud Land Co., supra 
(since in view of the circumstances it 
was the duty of the assignee at all 
times to know the exact conditions 
relating to the property). 


18. Kearby v. Western States Se- 
curities Co., 31 Ariz. 104, 250 P 766. 


19. Tripp v.: National Shawmut 
Bank, 263 Mass. 505, 161 NE 904. 


20. Picone v. Freeman, 115 NYS 
128; Wiedenbeck-Dobelin Co. v. An- 
derson, 168 Wis. 212, 169 NW 615, 12 
ALR 500. 


[a] Effect of mortgage given by 
buyer to assignee.—Where a condi- 
tional buyer executed a mortgage to 
secure the assignee of the seller for 
the price and other debts, and the 
mortgage recognized that the condi- 
tional sale was in force and that the 
title had vested in the assignee, the 
assignee could assert his title with- 
out first exhausting the mortgage se- 
curity as against an execution credi- 
tor of the buyer levying on the prop- 
erty, since the mortgage did not op- 
erate as a waiver of the original con- 
ditional sale. Dillon v. Grutt, 38 Nev. 
46, 144 P 741. 


ner Picone v. Freeman, 115 NYS 
128. -- 


1336. [55 Coda 
its use, the assignee of the seller, where the buyer 
has. parted with possession in violation of the con- 
tract, may retake the property from the purchaser 
of the buyer’s interest and keep payments made as 
rental.22. So where the buyer of property, who had 
paid for it in full, signed a conditional sales con- 
tract, believing it to be a bill of sale for other prop- 
erty given in trade, an innocent purchaser of the 
contract who recorded it is entitled to recover the 
property as against a grantee of the buyer of the 
property who acquired it subsequent to the record- 
ing as being the more innocent of the two.?* And 
the assignee of a conditional sales contract of an 
automobile which was recorded pursuant to statute 
is entitled to the possession of the automobile from 
one to whom the buyer had sold it in violation of 
the agreement although there had been no compli- 
ance with statutes providing that every motor ve- 
hicle sold or purchased should contain a manufac- 
turer’s number and which prohibits the sale or pur- 
chase of motor vehicles having obliterated or altered 
numbers, this statute, it is said, being applicable 
only to absolute sales where title passes with the 
delivery of the motor vehicle.?4 It has been held, 
however, that where the assignee expressly or im- 
vliedly consents that the buyer: may resell the proper- 
ty before the full purchase price is paid, he is es- 
topped to assert the reservation of title against a 
purchaser for value from the buyer in the ordinary 
course of business as being the one of two innocent 
persons putting it in the power of third persons to 
occasion loss.?° 


Assignee of second conditional sales contract. 
22. Haworth v. Jackson, 91 Or. 272, 
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title or authority of the party with 


[§§ 1420-1422 © 


Where the conditional sales contract authorizes a 
resale of the property sold, and it is resold under a 
conditional sales contract, which makes no mention 
of the preceding contract, and does not contain any 
of the terms thereof limiting the powers or defining 
the duties of the original purchaser in the event of a 
resale, an innocent purchaser for value of the second 
conditional sales contract acquires good title as 
against the assignee of the original comiibional sales 
contract.?° ’ 
[§ 1421] (cc) Persons Injuring Property Sold.?? 
The assignee of a conditional seller’s interest in the 
contract of sale has a property interest in the prop- 
erty sold which entitles him to maintain, after de- 
fault of the buyer, an action against a third party 
for injuries inflicted on the property by his negli- 
gence;?8 and this is so notwithstanding the fact 
that negligence of the buyer contributed to the in- 
jury.2® So also, one to whom the conditional seller 
has assigned the contract as collateral security only 
with an express transfer to him of any claim for 
damages arising out of any injury to the property 
conditionally sold may bring an action of damages 
against one who wrongfully injured the property.*° 
[§ 1422] (b) Rights and Liabilities of Assignor— 
aa. In General. By an absolute and unconditional 
assignment of a conditional sales contract the seller 
divests himself of all right, title or interest in the 
property sold;*+ and he has nothing which he ean 
thereafter transfer or convey to anyone else.32 Nev- 
ertheless, in order to divest him of title, the assign- 
ment must have been completed by delivery;?# he 


is not precluded from enforcing the contract because 


Mass.—Lynn ate Plan? “Coss 


178 P 926. 


23. Long v. McAvoy, 133 Wash. 
fue 233 P 930, 236 P 806, 44 ALR 
3. 


[a] In support of this view, it 
was said: ‘Had he examined the 
public records as was his duty he 
would have discovered that this con- 
ditional sale contract was outstand- 
ing against this auto. That discov- 
ery would either have induced him 
to abandon the transaction or trace 
to its source the reason for the giv- 
ing of the conditional sale contract. 
In either event, he would not have 
been injured. He failed to do that 
which an ordinarily reasonable man 
is called upon to do, to wit, exam- 
ine the public records for an instru- 
ment affecting the property which he 
is about to purchase. It seems 
clear to us that respondent was less 
innocent than appellant and, every- 
thing else being equal, he should 
stand the loss.” Long v. McAvoy, 
133 Wash. 472, 233 P 930, 236 P 806, 
44 ALR 483. 


24, Belmont Motors Corp. v. Irv- 
ington Concrete Block Co., 4 N. J. 
Mise. 322, 132 A 924; General Motors 
Acceptance Corp. v. Smith, 101 N. J. 
L. 154, 127 A 179 (five judges dis- 
senting). 

25. Kearby v. Western States Se- 
curities Co., 31 Ariz. 104, 250 P 766. 


26. Anglo-Caiifornia Trust Co. v. 
Pacific Acceptance Corp., 70 Cal. A. 
Al, 232 P) 489, 


“Where the true owner holds out 
another or allows him to appear as 
the owner of or as having full power 
of disposition over the property, and 
innocent third persons are thus led 
into dealing with him, they will be 
protected. Their rights in such a 
case do not depend upon the actual 


whom they deal directly, but rather 
are derived from the act of the true 
owner, which precludes him from dis- 
puting as against them the existence 
of the title or the power which 
through negligence or mistaken con- 
fidence he caused or allowed to ap- 
pear to be vested in the party mak- 
ing the transfer.” Anglo-California 
Trust Co. v. Pacific Acceptance Corp., 
70..Cal. A. 41, 45, 232 P 489. 

27. Right of conditional seller or 
puyer to recover for such injuries 
see supra §§ 13638, 1399. 

28. Commercial Credit Corp. v. 
Satterthwaite, (N. J.) 150 A 235, 236. 


29. Commercial Credit Corp. v. 
Satterthwaite, supra. 


“The very phrase 
negligence’ necessarily involves the 
idea of primary negligence.’ Com- 
mercial Credit Corp. v. Satterthwaite, 
supra, 

30. Barnes v. 


‘contributory 


United Railways, 


etc., Co., 140 Md. 14, 116 A 855. 

31. Ariz.—cC. 1 NS Corp. Vv. 
Winslow First Nat. Bank, 338 Ariz. 
483, 266 P 6; Western States Se- 
curities Co. v. Mosher, 28 Ariz. 430, 
PET NEE 

Ark.—Commercial Credit Co. v. 
Hardin, 175 Ark. 811, 300 SW 434. 


Conn.—Kindler v. Beck, 98 Conn. 
OT etl Or Agro 4. 


Fla.—Commercial Credit Co. v. 


Neel, 91 Fla. 505, 107 S 639. 
Ga. A. Patterson Co. v. Peo- 
ple’s Loan, ete; Co. 158 Ga. 503, 


123 SE 704 [answer to cert ques- 
tions conformed, to 32 Ga. A. 470, 
124 SE 794. 


Ida.—Neitzel v. Beam, 42 Ida. 411, 
245 P 936; Barton v. Groseclose, 11 
Ida. 227, 81 P 623. 


Gordon, 251 Mass. 323, 146 NE 685: 


Utah.—Standard Steam Laundry v. 
Dole, 22 Utah 311, 61 P 1103. 


Wash.—Redmon v. Andrews, 143 
Wash. 102, 254 P 458; Lloyd v. Mac- 
Callum- Donahoe Co., 127 Wash. 1805 
219 P 849; State Bank v. Johnson, 
ae Wash. 550 j6 iit, Pe oAa0eers ALR 
oo. 

And see supra § 1414. 


[a] Not subject to lien of seller’s 
landlord.—W here tenant company 
made conditional sale of a car from __ 
its stock, and then assigned and 
transferred its right, title, and in- 
terest in the sales contract to an- 
other, the car was no longer its prop- 
erty, and it was not subject to stat- 
utory lien of landlord though upon 
tenant’s premises when seized. 
Western States. Securities Co. v. 
Mosher, 28 Ariz. 420, 237 P 192. 


32. Kindler v. Beck, 98 Conn. 212, 
119 A 54. 
[a] Rule applied.—Where a piano 


company sold a piano under a con- 
tract of conditional sale to defend- 
ant’s mother, and the mother trans- 
ferred her interest in the contract — 
to defendant, and thereafter the 
piano company assigned the contract 
to the S. company, and after such 
assignment the piano company se- 
cured a new contract from defend- 
ant, and assigned the same to plain- 
tiff, the latter sectted no title as 
against the S. company and defend- 
ant, and defendant was entitled to 
credit for payments made to the S. 
company notwithstanding notification 
by plaintiff to defendant of its as- 
signment. Kindler'yv. Beck, 98 Conn. 
212, 119 A’ 54. 


33. Farley v. Servwell Sales Corp., 
39 Ga. A. 93, 146 SE 328. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1422-1425] 


of an uncaneelled written assignment to a third per- 
son which he retained in his possession,** or by the 
fact that he has endorsed the purchase money notes 
and that suits are pending thereon against the ven- 
dee by the endorsee;*° and he is entitled to enforce 
the security, but will hold the property or proceeds 
in trust for the owner of the notes.*® Under a con- 
ditional sales contract, giving option to “any hold- 
ers of the unmatured nbdtes and contract” to declare 
all notes due and payable on default or breach of 
covenant, suit instituted by seller as holder = of 
eontract and first note on which buyer defaulted 
was premature, where eleven unmatured notes had 
been assigned, although the seller acquired all the 
notes by payment before trial.°7 


Liability for expenses of repossession. Where the 
assignor agreed to pay the assignee the expenses 
necessitated by the repossession of the property if 
the assignee would return it to the assignor, the as- 
signee is entitled on return of the property to the 
payment of such expenses.?8 


[§ 1423] bb. Liability for Unpaid Purchase Mon- 
ey. Where the assignment provided that the as- 
signee might sell the property for such price as it 
ean secure and if the property does not sell for 
enough to pay the “balance owing by the purchas- 
er,” the seller shall upon demand pay any deficiency, 
the phrase “balance owing” means any unpaid in- 
stallments on the contract and not the amount for 
which the buyer might be held legally responsible, 
and the assignee may therefore recover from the as- 
signor the deficiency provided for, although there is 
no further liability on the part of the buyer to the 
assignor after the repossession, the contract being 
then terminated.°?® Where the assignor makes good 
his endorsement of the conditional sales contract 
and pays the assignee the balance due thereon on 
default by the buyer, the title passes back to the 
assignor.?° 


On purchase-money notes. 
the assignee the assignor authorizes the buyer to sell 
the property, the assignor will be liable on his en- 
dorsement on the purchase-money notes for the un- 


34. Farley v. Servwell Sales Corp.,| 108, 232 P 986; 
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If without consent of: 


State Bank v. John- 


[55 C.J.] 1337 


paid balance due on the contract.4! Where the con- 
ditional seller assigns the contract and purchase 
money notes and guarantees payment and the buy» 
er absconds with the property and the seller is un- 
able to find it and he is sued by the assignee for the 
unpaid balance on the note, it is not a defense that 
the assignee failed to file the sale contract as he 
agreed to do;*? but if the property is found by the 
assignor but he is unable to repossess it because the 
reservation of title had become ineffectual as to an 
innocent purchaser of the property on account of 
the assignee’s failure to file the contract, he is en- 
titled to set up this fact by way of counterclaim to 
an action on the note for the unpaid balance, the 
measure of his damages being the value of the prop- 
erty when found by him.*? 


[§ 1424] (c) Rights of Buyer. The assignee of 
a conditional sales contract takes the contract and 
the title to the goods specified in it subject to any 
rights which existed in favor of the buyer against 
the seller,** the assignment neither adding to or de- 
tracting from the rights or obligations of the buy- 
er;*> and this is so although, the seller in making 
the assignment guaranteed performance by the buy- 

, he not being a party to the assignment or guar- 
anty contract.4® It has been held that where the 
buyer knew that the seller intended to assign the 
contract and: expressly assented thereto, he could 
not recover the money paid down from the seller 
after the assignee had repossessed the property for 
default in payment.** 

[§ 1425] (2) Assignment by Buyer—(a) Rights 
and Liabilities of Assignee. The assignment carries 
with itall the buyer’s rights*® and imposes on the 
assignee all the buyer’s habilities*® under the con- 
tract, but it carries only such rights as the buyer 
possessed ;°° it cannot vest title to the property in 
the assignee? nor entitle him to immediate .posses- 
sion.°? 

Enforcement of contract of sale. Unless he has 
repudiated the contract®*® the assignee may compel 
performance of the contract by the seller®* and this 
is so although the buyer subsequent to the assign- 


Wash. 539, 173 P 634. 


supra. son, 104 Wash. 550, 177 P 340, 3 ALR {a] Thus, where two sign pur- 
35. McPherson v. Acme Lumber | 225. chase-money notes reserving title in 
Co., 70 Miss. 649, 12 S 857. 45. White v. Dotson, 41 Ga. A.| the seller until payment of the en- 
36. McPherson v. Acme Lumber | 426,153 SE 233; Norton v. Forshan, | tire purchase price, and one fails to 


8% Uimd Al 3 5.2; 


Co., supra. 
a 4 304. | % Daniels, 


37. Voges v. Ward, 98 Fla. 
L235 el 8D. 


161 NE _ 658; 


Burnell v. Marvin, BAN eet 


46. Commercial Credit Co. v. Na- 


Nye 
81, 53 A 150; 


pay any of the purchase price, a pur- 
chaser of the property from him will 
acquire no equity as against the orig- 
inal seller, and in an action against 


38. Commercial Credit Co. Vio vel eae as ‘ 5 him by the seller to recover the prop- 
Phoenix Hudson-Essex, Inc., 33 ‘Ariz, | Honal Credit Co. 143 Wash. 253, 25°) erty cannot recoup the amount paid 
56, 262 P 1. Johnson, 110 Wash. 200, 118 P 388.| by him on the purchase price of the 


39. Commercial Discount Co. v. 47. 
Holland, (Cal. A.) 289 P 906. 


40. Passwater-Chevrolet Co. Vv. 


Norton vy. Forshan, 87 Ind. A.| q 
352, 161 NE 658 (since he knew that 


property. Solomon v. Ray, 24 Ga. 


. 474, 101 SE 396. 
51. Wilson v. Caldwell, 19 Ala. A. 


Whitten, 178 Ark. 136, 9 SW (2d) 
1057. 
41. Salzer Chevrolet Co. v. Gen- 


eral Motors Acceptance Corp., 178 
Ark. 546, 11 SW (2d) 451. 


42. Finance Co. v. Bailey, 106 W. 
Va. 651, 146 SE 723 (the inability 
of the conditional seller to repossess 
the property was due primarily to 
the failure to find it and not to the 
assignee’s failure to file the contract. 
The assignor would therefore have 
been in no better position even if 
the contract had been properly filed). 


43. Finance Co. v. Bailey, supra. 


44, Commercial Credit} Co. 4) v. 
Hardin, 175 Ark. 811, 300 SW 434; 
Parker v. Funk, 185 Cal. 347, 197 Pp 
83; Whiting v. Squeglia, 70 ‘Cal. A. 


all the rights under the contract be- 
longed to the assignee and that the 
seller had no rights thereunder). 

48. Cal.—Manor v. Dunfield, 33 
Cal. A. 557, 165 P 983. 

Ind.—Heyns v. Meyer, 
45, 91 NE 973. 

Mass.—Currier v. Knapp, 117 Mass. 
324, 


46 Ind. A. 


H.—Bailey v. Colby, 34 N. H. 


N. 
29, 66 AmD 752. 


Or.—Christenson v. Nelson, 
473, 638 P 648. 


49. Manor v. Dunfield, 33 Cal. A. 
557, 165 RP 983. 

50. In re Thomas Electric Corp., 
283 Fed. 392; Solomon v. Ray, 2 
Ga. A. 474, 101 SE 3896; Robbins v. 
Milwaukee Mechanics’ Ins. Co., 102 


38) Or: 


LE DSHS MSS 
52. Wilson v. Caldwell, supra. 


53,. liver va Mills) 1555 Calie459, 
101 P 299 (where the assignee has 
expressly refused upon demand to 
pay the unpaid purchase money and 
denied and repudiated the title of the 
sellers and claimed title to the prop- 
erty and has unequivocally declared 
that he is not bound by the contract 
and will not perform the obligations, 
he cannot after the sellers have re- 
claimed the property, come in and de- 
mand the fulfillment of the contract 
which he has thus repudiated). 

54. Dame v. Hanson, 212 Mass. 124, 
98 SE 589, 40 LRANS 873, AnnCas 
1913C 329; Christenson v. Nelson, 38 
Or. 473, 68 P 648. 
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ment of the contract by him defaulted in payment 
where the assignee tenders the amount due before 
possession of a statement by the seller.*° 


Effect of performance. Performance of the con- 
ditions of the sale after assignment of the buyer’s 
interest, either by the buyer®® or by the assignee,°* 
will vest the title to the property in the assignee 
without further action by the seller. And even 
though the assignment is in violation of a provision 
in the contract forbidding an assignment without 
the seller’s consent, the assignee is entitled to judg- 
ment against the seller for possession of the prop- 
erty where he has tendered the full amount of the 
balance due on the contract which tender was re- 
fused by the seller,®*® since the provision violated is 
solely for the seller’s financial protection and since 
his rights would be fully protected by the payment 
tendered.°® 


Breach of buyer’s warranty of title to his vendee. 
Where the buyer of property subject to a lien for the 
purchase price under a conditional sale sold it to a 
third person with a covenant of warranty of title, 
except as to the claim of the conditional seller, ete., 
which such third person assumed, the latter in an 
‘action for breach of covenant, resulting from 
proof of an outstanding superior title, could not re- 
cover a payment made to the original conditional 
seller on the debt assumed.°° 


[§ 1426] (b) Rights and Liabilities of Assignor. 
While the buyer under a conditional sales contract 
may assign it,° such an assignment does not release 
him from liability on the contract.°? If after the 
assignment the buyer is forced to make full payment 
under his contract with the seller, he is entitled to 
be subrogated to the seller’s rights as against his 
assignee,°* and where such buyer has paid a judg- 
ment for the purchase price after assignment of the 
contract, a purchaser of the property from his as- 
signee who also assumed payment is bound by the 
judgment against the original buyer in an action by 


SALES 


him to recover the amount so paid, he having notice 


of the pendency of the suit and an oppcrtunity to 
defend. 


[§ 1427] (c) Rights of Original Seller. Until 
the assignee is in default, the seller cannot retake 
possession,®® but if the assignee does not complete 


the contract, he will, of course, be liable to the pen-- 


alty of forfeiture.*® 


Where seller obtains a release of purchaser’s equi- 


ty, such seller has the right, so long as the release 
remains in effect, to seizure without legal process 
for defaults in payments.°* 


Where goods are sold for resale under a condi- 


tional sales contract, and the buyer makes a pretend-. 
ed conditional sale of the goods in which no delivery 


[8S 1495-1498 


was made and assigns the gontract, the assignee has — 


no right to possession of the goods as against the 
original seller.®® 


[§ 1428] (3)-Assignment by Both Seller and 
Buyer. 


Where the seller and the buyer in the con- 
tract each assigns his interest to a third person, the’ 


latter becomes the absolute owner of the property © : 


sold®® and although he leaves the property in the 


possession of the buyer, the property is not subject — 


to the attachment by the creditors of the buyer un- 
less fraud in fact is proved.*° 


To separate assignees. Where the seller and the 
buyer each assigns his interest in the conditional 
sales contract but to different persons, the seller’s 
assignee may recover the property sold from the 
buyer’s assignee on default in payment by the lat- 
ter.‘1_ Where the seller and buyer each assigned his 
interest in the contract to different persons, and the 
contract provided that if the buyer parted with his 


possession the seller would be entitled to immediate 


possession and to all sums previously paid as rental 
for its use, the seller’s assignee, where the buyer has 


parted with possession in violation of the contract, — 


may retake the property from the buyer’s assignee 
and keep payments made as rental.72 Where the 
lic sale after advertising the sale in 


the manner and for the time pre- 
scribed by the statute.’’). ; 


55. Dame v. Hanson, supra [dist 59. Davies-Overland Co. v: Blenki- 
Cottrell v. Carter; 173 Mass. 155, 53 ron, 71. Cal. A. 690) 236 P 179. 
ined 5 1. P 60. Bevan v. Muir, 53 Wash. 54, 

56. Currier v. Knapp, 117 Mass./101 P 485, 32 LRANS 588. 

324; Day v. Bassett, 102 Mass. 445; S 4 

Bailey v. Colby, 34 N. H. 29, 66] 61. See supra § 1410. 

AmD 752. : Beg cee RS Ye Brae, 168 Ark. 670, 
: reakstone v. Buffalo Fdy., 

57. Dame v. Hanson, 212 Mass, 5 . an 
BUA OS NE 689,40. LRANS 873), Ann |oege oe pe es Divente oas Nas 
Cas1913C 329; Cutting v. Whitte- ‘i 
more, 72 N. H. 107, 54 A 1098; Hatch [a] Tennessee statute construed 


v. Lamos, 65 N. H. 1,.17 A 979, 4 LRA 
404; Bailey v. Colby, 34 N. H. 29, 
SGA 52. 


fa] In New York under a statute 
(since superseded by the adoption of 
the Uniform Conditional Sales Act), 
providing that when the articles sold 
shall be retaken by the seller, they 
shall be retained for thirty days be- 
fore sale, and during that period the 
buyer may comply with the terms of 
the contract and receive the prop- 
erty, the buyer’s wife, who has been 
assigned his interest in the contract, 
upon payment before sale of the bal- 
ance unpaid and reasonable expenses, 
was entitled to possession of the 
property; defendant only being en- 
titled to be made whole. Powers v. 
Burdick, 126 App. Div. 179, 110 NYS 
883. 


58. Davies-Overland Co. v. Blen- 
kiron, 71 Cal. A. 690, 236 P 179; Op- 
penheimer v. Telhiard, i23 Miss. 111, 
85 S 134. 


and applied.—That original buyer, 
under a conditional sales contract 
governed by Shannon Code (Tenn.) 
§§ 3666, 3668, 3669, sold his equity in 
the article to a third party with the 
seller’s consent, held not to preclude 
such buyer, when sued by the seller 
on the original contract, from main- 
taining cross action against the sell- 
er based on latter’s failure to resell 
the property according to such stat- 
utes. White v. Bragg, 168 Ark. 670, 
674, 273 SW 7 (“the recor'd does show 
that by and with the consent of ap- 
pellant, appellee sold his equity in 
the bus to O. B. Cook, but also shows 
that appellant did not release appel- 
lee from the original contract. We 
are unable to see why appellee can- 
not maintain a cross-action under the 
original contract if still bound by the 
contract. The Tennessee statute pro- 
vides that the original purchaser may 
recover the purchase money paid to 
the vendor if said vendor retakes the 
property and fails to sell it at pub- 


63. Mundt v. Messenger Pub. Co. 
42S. D. 608, 176 Nw 740. : 


64. 
supra. 


65. Manor v. Dunfield, 33 Cal. A. 
bis, LOSE) OSs. 


66. Manor v. Dunfield, supra. 


67. Cox v. J. I. Case Threshing 
Mach. Co., (Alta.) 70 DomLR 506 (by 


Mundt v. Messenger Pub. Co:, 


giving the release the purchaser sur- fs 


renders his right to the protection 
given by the Conditional Sales Or- 
dinance and the Extra Judicial. Sei- 
zures Act; providing that all seizures 


under lien must be made by the sher-. 


iff, and seizure by the seller, in non- 
compliance with the statutes, 


not, therefore, constitute actionable ~ 
conversion). te 
68. Rogers Lamb Co. v. Coast Se- 
gunluies Co., 58 Cal. A. 744, 209 B 
69. Smith v. Foster, 18 Vt, £382; 
70. Smith v. Foster, supra. : 
71. Edwards v. Crittenden, 213 
Ala. 156, 104 S 277. 
72. Haworth v. Jackson, 91 Or. 


272, 178 P 926. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘the right to its possession. 


conditional sales contract assigned by the seller re- 
cited a down payment of a designated amount and 
such down payment was not made, a note being sub- 
stituted therefor, an innocent purchaser of the 
buyer’s interest had the right to rely on the recitals 
of the contract and as against him the seller’s as- 
signee could not claim a lien on the property for the 
amount of the note not mentioned in the contract 


but referred to as a down payment.** 


[§ 1429] b. Of Assignment as Collateral Secu- 
rity’+—(1) Rights of Assignee. The mere assign- 
ment for security of a conditional sales contract does 
not vest in the assignee the title to the property cov- 
ered by the contract,’ or the right to take posses- 
sion on default of the buyer.7® It is not a pledge 
or mortgage of the property covered by the con- 
tract;‘* and evenif it could be so construed, it would 
not be good as against a third person purchasing the 


-property covered, where there is no delivery of the 


property itself, since there can be no valid pledge 
without delivery. 7S The assignee -acquires nothing 
more than an assignment of the right to receive and 
probably enforce payments which the buyers obli- 
gated themselves to- make.*® And any right ac- 
quired by the assignment is not enforceable before 
default of the buyer.*® To protect himself against 
the default of the buyer, the assignee may take and 
file a chatte] mortgage from the seller covering the 
property which mortgage will be subject to the 
rights of the buyer.*! When the debt which the 
assignment is given to secure has been discharged, 
the interest of the assignee in the contract is also 
discharged, and he must surrender it to his assign- 


_or.8?, Where the seller exchanges the goods with the 


buyer after having deposited the contract as secu- 


rity, and sells the goods originally sold to a third 


person, the action of the seller in accepting the re- 
turn of the goods originally sold without consent 
of the assignee amounts to a legal fraud against him, 
the transaction having the effect of depriving him 
of his security under ‘the assignment.*® 


[§ 1430]. (2) Rights of Assignor. The right of 
a conditional seller to retake the property on de- 
fault of the buyer is not affected by the fact that he 
has transferred the purchase money note as collat- 
eral security.** A conditional seller who had as- 


73. Hansman v. Boyd, (Iowa) 194 76. 
NW 929. 

74. Effect of transfer of purchase- 
money notes see supra § 1222. 

75. Ala.—Ensley Lumber Co. v. 77. 
Lewis, 121 Ala. 94, 25 S 729. miller, supra. 

Cal.—Kinsey v. Ryan, 74 Cal. A. 78. 
567, 241 P 282. miller, supra. 

Ida.—Neitzel v. Beam, 42 Ida. 411, 79. 
245 P 936. miller, supra. 

Mich.—McMullen Mach. Co. v. 80. Robert 
Grand Rapids Trust Co., 239 Mich. 
295, 298, 214 NW 110, 55 ALR 1157. 81. 


241 P 282; 
36 ALR 753. 


Bank 


R. I.—Robert W. Powers,:Inec. v.| miller, 125 Wash. 255, 
Packard, 149 A 611. ALR 753. 
Wash.—Bank of California v. 82. 


Danamiller, 125 Wash. 255, 260, 215 
P 321, 36 ALR 753. 


“Mhe right of possession of the | the 
truck belongs to the person holding 
the reserved title, and the one right 33. 
is necessarily tied to and follows the} miller, supra. 
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Kinsey v. Ryan, 74 Cal. A. 567, 
Bank of California v. 
Danamiller, 125 Wash. 255, 215 P 321, 85. 


Bank of California v. 
Bank of California. v. 
Bank of California v. 


W. Powers, Inc. v. 89. 
Packard, (R. I.) 149 A 611. ter, 


of California v. Dana- 90. 


Bank of California v. 
miller, supra (the purpose of the as-| , 99, 
signment having been accomplished, 
interest of the assignee 
contract necessarily ceases). 93. 


Bank of California v. Dana- 
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signed his contract to a bank in effect as collateral 
security for a loan by the bank to him, and who paid 
to the bank the installments on which the buyer 
defaulted has authority to forfeit the contract for 
the buyer’s default.8° And a judgment ereditor of 
the buyer is not a bona fide purchaser, and cannot 
prevent evidence by the seller that his assignment 
of the contract to a bank, which was absolute in 
form, was only made as collateral security for a 
loan, so that the seller, and not the bank, had au- 
thority to forfeit the contract for the buyer’s de- 
fault.8° 


[§ 1431] c. Of Assignment of Bond for Title. 
The assignee of a bond for title for the conveyance 
of certain personal property to the obligee when the 
latter has paid all the notes given for the purchase 
money as they fall due, it being provided in the bond 
that the seller shall have the right to retake posses- 
sion on default in payment of any of the notes, and 
that the buyer should not create any encumbrance 
on the property, cannot maintain suit against the 
obligor, who had taken possession on default in pay- 
ment of the notes, to recover a loan to the obligee in 
the bond, although the assignee had taken the as- 
signment of the bond to secure the payment of the 
loan, and the loan was made with the knowledge of 
the obligor for the purpose of enabling the payee to 
rneet one of the partial payment notes at its matu- 
rity;°* and even if such an assignment would oper- 
ate as a partial assignment of any amount which the 
seller, who had retaken possession of the property 
under circumstances which rendered such retaking a 
rescission of the contract of sale, would owe to the 
buyer on account of payments made by the latter 
under the contract of sale, after making proper de- 
ductions from the sum paid by the buyer for rent, 
etc., a partial assignment is enforceable only in equi- 
ty,8® in a suit to which the seller and the assignor 
and the assignee are all parties.°® : 

[§ 1482] 5. Filing or Recording®°—a. Necessity. 
In the absence of a statute requiring it, the record- 
ing of the assignment is not necessary to its validity 
as between the assignee and the buyer,®! nor as be- 
tween the assignee and a receiver of the buyer;°? nor 
is it necessary to give the assignment validity against 
third persons.°* Thus it has been held that in the 


property.” Estes v. Lamb, 149 Ark. 
369, 376, 2388 SW 99 


Thayer v. Valire Tire Serv. 
Co., 116 Wash. 299, 199 P 234, 


Dana- 86. Thayer v. Yakima Tire Serv. 
Co., supra. 
Dana- 87. Southern Printing Co. v. Pot- 


ter, 136 Ga. 869, 72 SE 427. 
Dana- 88. Southern Printing Co. v. Pot- 
ter, Supra. 

Southern Printing Co. v. Pot- 
supra. 

Of conditional sales contracts 
see supra § 1239 et seq. 

91. First Nat. Bank v. Newton, 
(Nebr.) 229 NW 334. 
Western Plectric Co. v. Nor- 
way Pac. Constr., ete., Co., 124 Wash. 
49, 213 P 686. 
Cal.—Miller  v. 
CalhyAy 75642812 RP 897 

Ga.—Eneglish v. Hill, 


215 P 321, 36 


Dana- 


in the 
Salomon, 100 


116 Ga. 415, 


other. Because the appellant took 17-81 Ghattanocra ceRinenes 
84. Estes v. Lamb, 149 Ark. 369,|42 SE 717; | g 

eg a teorr Gitte ko Che tc, | 233. SW 99. oe Corp, v. Biting, 38 Ga, A. 490, 144 

nor the title to the contract, and,| [a] “he reason is, he is inter- Ago ed yun Paleo ah Pian hour 


having neither, it could not have ei-| ested 
ther the ownership of the nies Gr 
an 


of California v. Danamiller, supra. 


in the payment of the notes 
so as to relieve him from liability 
as indorser, and he therefore has the 
right to retake possession of the 


251 Mass. 328, 146 NE 685. 
Fouse, 27 N. M. 


Gordon, 
N. M.--Beebe v. 
194, 199 P 364. 
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absence of statute the recording of an assignment is 
not necessary to protect the assignee against the 
claims of an innocent purchaser for value from the 
seller,®* or of one to whom the seller had mortgaged 
the property before making a conditional sales con- 
tract thereof,?® or of one to whom the property had 
been mortgaged after a conditional sale thereof.°® 
If, however, a statute requires the recording of an 
assignment of a contract of conditional sale for se- 
curity only, an assignment of such a contract is not 
valid as against innocent purchasers for value un- 
less recorded.?* 


[§ 1433] b. Effect. As in the case of the contract 
of sale itself,®® the filing and recording of an assign- 
ment of the contract, where there is no statute re- 
quiring it, will.not operate as constructive notice ;°? 
and a statute authorizing the recording of condition- 
al sales contracts only where the contract is ‘“as- 
signed by the vendee to secure a debt or other obliga- 
tion,” does not authorize the recording of an absolute 
assignment of the contract.t 


[§ 1434] 6. Rescission of Sales Contract and Its 
Effect. The seller under a conditional sales contract 
after assigning the contract and purchase-money 
notes cannot rescind the contract without the con- 
sent of the assignee;? and an action by the buyer to 
recover back money paid cannot be based on such 
rescission unless the necessary consent be shown.® 
Where on a mutual rescission of the contract, the 
buyer makes no demand for the return of the money 
paid or of the unpaid notes, he becomes at most a 
general creditor of the seller without any right 
against one to whom the seller had assigned the sales 
contract and purchase-money notes, and cannot 
maintain an action against him to recover the 
amount paid on the contract. And the fact that 
the assignee took possession of the property and sold 
it at private sale without notice to the buyer does 
not render him lable to the buyer under a statute 
giving a right of action in favor of the buyer where 


Wash.—General Motors Acceptance 


Corp. v. Arthaud Land Co., 118 Wash. | 204 P 194; 
593, 204 P 194. 104 Wash. 
EB an oS 


Beep eitss told v. Moore, 7 Sask. L. 


Con 


94. English v. Hill, 116 Ga. 415, 
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Arthaud Land Co., 


State Bank v. Johnson, 8. 
BE, UE 18? 


1. Flynn vy. Garford Motor Truck 10. 
149 Wash. 264, 270 P 806 (re- 
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the property has been sold in violation of its provi- 
sions, the right thus given being one which exists 
solely against the seller.° 

By court of equity. Where a conditional sales 
contract made in good faith and assigned without 
recourse but with warranty that the amount shown 
on its face is owing and that the parties had legal 
capacity to contract is rescinded because of the in- 
sanity of the buyer, all parties should be placed in 
statu quo.® If the assignee of the contract disposes 
of the property for what he can get for it after mak- 
ing proper efforts to realize its value and he realizes 
more than his lien, he should pay the assignor the 
difference.’ If he sells the property for less than its 
value without first endeavoring to obtain its value, 
he should pay the assignor the difference between 
the amount of the lien and the amount the property 
would have brought had proper efforts been made to 
sell it for its true value, unless it would have brought 
less than the lien. If after proper efforts have 
been made to sell the property it brought less than 
the amount of the lien, there will be no recourse 
against the assignee.° 


[§ 1435] 7. Rescission of Assignment. The as- 
signee of a conditional sales contract and note given 
for the purchase price is entitled to rescind when 
he was induced to take the assignment by fraudulent 
misrepresentation of fact,t° or mistake or innocent 
misrepresentation of the material fact,'? and recoy- 
er the consideration paid.t? The fact that the note 
which accompanied the contract was endorsed to the 
assignee’s order “without recourse” does not relieve © 
the assignor from liability in an action upon a re- 
seission of the contract to recover the consideration 
paid.t? Where the misrepresentation was one of 
the things which influenced the assignee to take the 
assignment, he may maintain an action to rescind 
although there may have been other inducements.!4 


Rescission of sale of note. The purchaser of a 
conditional sales note is entitled to a rescission — 


118 Wash. 593, 7. Anderson v. Nelson, supra. 


Anderson vy. Nelson, supra. 
9. Anderson vy. Nelson, supra. 


{ Commercial Credit Corp. v. 
Third, etc., Garage, 226 App. Div. 235, 
234 NYS 463. 


340, 3 ALR 


9 7 ‘ aes cording of such contract is not con- * 

ee ee ail eta tase alee ee. structive notice to a subsequent pur- [a] Thus, where an assignment of 
685 San Chattanooga ines Corp chaser from the conditional seller re-|a note and conditional sales contract — 
oo Bitting Gi) Co UI CIOL GIZ. aol taining possession of the property).| from defendant automobile dealer to 


331 (under Civ. Code [1910] § 4530, 
record of conditional sale contract 
reserving title, not only protects sell- 
er against claim of subsequent hold- 
er under purchaser, but where rec- 
ord indicates negotiable character of 
instrument, it also protects trans- 
feree of retention of title note, and 
the title therein retained, against 
subsequent purchaser from _ seller, 
since persons seeking to acquire 
property from seller should require 
seller to show he still possesses ne- 
gotiable instrument). 


95. Miller v. Salomon, 100 Cal. A. 
Wo6, 2S P89" 


96. General Motors Acceptance 
Corp. v. Arthaud Land Co., 118 Wash. 
5938, 204 P 194. 


97. Worcester Morris Plan Co. v. 


Mader, 236 Mass. 435, 128 NE 777. 
98. See supra § 1273. 
99. Parsons v. Rice, 81 Mont. 509, 
264 P 396; Flynn v. Garford Motor 


Truck Co., 149 Wash. 264, 270 P 806; 
General Motors Acceptance Corp. v. 


[a] Effect of guaranty of pay- 
ment by assignor.—Fact that as- 
signor seller guaranteed payment of 
moneys due and full performance by 
the buyer did not make assignment 
one for security only so as to ren- 
der instrument when filed construc- 
tive notice of assignee’s rights under 
Rem. Comp. (St. Suppl. (1927) -§ 
38791—1, but guaranty merely stated 
an additional agreement or covenant 
on the part of the assignor. Flynn 
v. Garford Motor “Truck (Co,;~ 149 
Wash, 264, 270 P 806. 


2. Beam Motor Car Co. v. Narer, 
141 Md. 187, 118 A 401. 


38. Beam Motor Car Co, v. Narer, 
supra. 


4. Stella v. Bankers’ Commercial 


Corp... 19% “App ey Div. olor s 9) ZENS 
pyilaly, 

5. Stella v. Bankers’ Commercial 
Corp,, 19% App. «Div. Silbss F395 NES 


511 [rev 110 Misc. 318, 180 NYS 476]. 


6. Anderson v. Nelson, 248 Mich. 
160, 226 NW 830. \ ; 


a commercial credit company pro- 
vided that defendant warranted that 
conditional buyer’s down payment 
was in cash and not its equivalent 
unless otherwise mentioned in the 
contract, a recital in the contract 
that down payment was in “cash” 
was a fraudulent misrepresentation, 
where the down payment was evi- 
denced by a demand note and a 
ground to rescind the assignment, the 


down payment being unpaid when the 4 


assignee rescinded the contract and 
not having been finally paid for over 
a year after its date. Commercial 
Credit, Corp. v. Third, etce., Garage, 
226 App. Div. 235, 234 NYS: 463 [rev 
131 Misc. 786, 228 NYS 126}. 


11. Commercial Credit Corp. v. 
Third, etce., Garage, 226 App. Div. 
235, 234 NYS 463. 

12. Commercial Credit Corp. v. 
Third, etc., Garage, supra. ; 

18. Commercial Credit Corp. v. 
Third, etc., Garage, supra. 

14. Commercial Credit Corp. v. 


Third, etc., Garage, supra. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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where the purchase of the note was induced by rep- 
resentations which were false, material, and relied 
upon,'® and the right to a rescission is not affected 
by the fact that the seller of the note may not have 
personally known of the falsity of the representa- 
tions where his agent had such knowledge,® nor by 
the fact that thirty days was allowed the buyer to 
determine whether it would buy the note.** 


[§ 1436] 8. Abandonment of Title by Assignee. 
The assignee of a conditional sales contract who 
takes the property from the buyer for default in 
payments and leaves it in storage with the assignor 
does not abandon title to the property acquired by 
the assignment by requesting the assignor to make 
arrangements for payment of the balance due and 
by acknowledging receipt of a designated amount as 
payment upon such balance.t® 


[§ 1437] 9. Actions. In an action of replevin by 
the assignee, it is essential to a recovery that he es- 
tablish a claim to immediate and exclusive right of 
possession at the time of commencing the action.?® 


Parties.2° In an action of replevin or trover for 
possession of the property sold on default in pay- 
ment by the buyer,*! the assignee is not required to 
sue in the name of the assignor, but may?? and 
should**® sue in his own name. According to some 
decisions, the seller need not be joined,?* while ac- 
cording to others, the seller should be made a party 
in order that the rights of all parties in interest may 
be settled by the decree.?° 


Evidence. 
ditional sales contract, exclusion of evidence that 
the contract was abrogated for a new one with the 
seller on different terms after assignment was er- 
roneous in the absence of evidence that the buyer 
was notified or knew of the assignment.?® In an ac- 
tion by the assignee for conversion by the condi- 
tional buyer, the opinion of one representing the 
seller as to value of land which was thereafter con- 
veyed to seller held relevant and admissible as tend- 


15. Standard Motors Finance Co. 25. 
v. Mitchell ‘Auto’ Co., 173 Ark. 875, 
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In an action by the assignee of a con-: 


Ross-Meehan 
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ing to sustain defendant’s contention that convey- 
ance was accepted in satisfaction of len note if 
plaintiff assented to sueh agreement.?* In an action 
by the original buyer against defendant, who had 
purchased from plaintiff’s vendee and assumed to 
pay the remaining indebtedness, to recover amounts 
paid on judgments against plaintiff for the purchase 
price by the original seller, evidence was admissi- 
ble to prove that plaintiff had paid such judgment; 
the original seller having the option of suing plain- 
tiff alone or any of his subsequent purchasers who 
had assumed the indebtedness.?§ 


[§ 1438] 10. Damages. In an action by the as- 
signee of a conditional sales contract to recover pos- 
session of the property, in which the buyer filed a 
cross complaint for wrongful repossession of the 
property, the buyer, if successful, is not entitled to 
judgment for the full market value of the proper- 
ty, but only to the value of his special interest there- 
in in case delivery of the property could not be 
made.” 


[§ 1439] 8S. Offenses Committed with Relation to 
Property Conditionally Sold—1. Resale of Property 
by Buyer. A statute of Georgia provides that a con- 
ditional buyer of property shall not, without the con- 
sent or approval of the seller, sell or encumber it, 
with intent to defraud the seller or defeat his rights, 
or when such selling or encumbering the property 
tends to the injury of the seller, and makes a viola- 
tion of the statute a misdemeanor.*® It is only 
where title is retained by the seller that a sale of 
the property by the buyer is a violation of the stat- 
ute;*! and if the contract is for any reason void, a 
criminal prosecution based on it cannot be main- 
tained.*? While no disposal of property conditional- 
ly sold other than by selling or encumbering it, is an 
offense under this statute,?* it has been held that 
the word “sell” includes what is commonly known as 
barter and exchange.** The crime denounced by 
statute is complete where the conditional buyer with- 


Brake Shoe|ey paid to the seller, and thereafter 


293 SW 1026, 1028, 57 ALR 877. 


16. Standard Motors Finance Co. 
v. Mitchell Auto Co., supra. 


17. Standard Motors Finance Co. 
v. Mitchell Auto Co., supra (‘‘it re- 
lied, and had the right to rely, on 
the representation made that a pay- 
ment of 40 per cent. had been made, 
and the right to investigate the re- 
sponsibility of the purchaser did not 
render this representation less ma- 
terial, becayse that representation 
was assumed as true, and appellant’s 
investigation was to determine 
whether, even then, it would buy the 
notes’’). 

18. Commercial Credit Co. v. Na- 
tional Credit Co., 143 Wash. 253, 255 
P 104. 


19. Pacific Acceptance Corp. v. 
Jones, 95 Cal. A. 365, 272 P 1084. 


20. Generally see Actions § 211 
retuned: upbarties v4 Cin Jk, ip. 13 Re- 
plevin §§ 91-96; Trover and Conver- 
sion [38 Cyc 2050]. 


21. See supra § 1416. 

22. Little Rock Bank v. Collins, 66 
Ark, 240, 50 SW 694; Dunbar v. 
Rawles, 28 Ind. 225, 92 AmD 311; 
Newell v. Hanson, 27 Vt. 297, 123 A 
208; Blackley v. Dooley, 18 Ont. 381. 


23. Burnell v. Marvin, 44 Vt. 277. 


24. Blackley v. Dooley, 18 Ont. 
381. 


Foundry Co. v. Pascagoula Ice Co., | the buyer executes to the person fur- 
72 Miss. 608, 18 S 364. nishing the money a bill of sale of 
26. Hare v. Volansky, 127 Misc.| the property as security for the in- 


26, 215 NYS 168. 

27. People’s Nat. Bank v. Brunelle, 
101 - Vt. 42, 140 A. 160. 

28. Mundt v. Messenger Pub. Co., 
42 S. D. 608, 176 NW 740. 

29. Bunnell v. Baker, 104 Cal. A. 
38, 128) PlSti-. 286) b) L090: 

[a] Market value, within the rule 
stated, means the price at which the 
property could have been bought and 


sold in market. Bunnell v. Baker, 
HOAMEAleD Add 31842 Sou Pm ST i280) ee 
1090. 


[b] Value of buyer’s interest may 
be determined by taking the mar- 
ket value of the property and deduct- 
ing therefrom the amount of the pur- 
chase price remaining unpaid. Bun- 
nell v. Baker, 104 Cal. A. 313, 285 P 
S77, 286 & 1090. 


30. 6 Park Code Annot. 
722. 

31. Shirley v. State, 13 Ga. A. 676, 
79 SE 752. See Singleton v. State, 
14 Ga. A. 527, 81 SE 596 (statute was 
especially designed to protect the 
rights of the seller in all instances 
where by contract his purchase mon- 
ey is secured by reservation of title). 


[a] Thus, if one buys personal 
property on credit, and title is not 
retained by the seller, and a third 
person furnishes the purchase mon- 


(1914) § 


debtedness, a subsequent sale of the 
property by the debtor without the 
consent of that person is not a viola- 
tion of this section of the code. 
Shirley v. State, 13 Ga. A. 676, 79 SE 
752. 

32. Singleton v. State, 
527, 81 SE 596. 


[a] BWule applied.—Where a _ ped- 
dler, without having first procured a 
license as required by statute, sells 
a watch under a contract reserving 
title, the.act of the buyer in selling 
the watch is not a crime in violation. 
of the statute. Singleton v. State, 
14 Ga. A. 527, 81 SE 596. 


33. Dempsey v. State, 94 Ga. 766, 
22 SE 57. 


34. McDuffie v. State, 19 Ga. A. 39, 
90 SE 740. ; 

“A ‘sale,’ in its broadest sense, com- 
prehends any contract for the trans- 
fer of property from one person to 
another for a valuable consideration.” 
McDuffie v. State, supra. 


[a] Rule applied.—Where the evi- 
dence showed that a mule, which de- 
fendant held under a conditional con- 
tract of sale, retaining title in the 
seller, was transferred by him for 
another mule accepted in barter, ex- 
change, etc. McDuffie v. State, 19 Ga. 
A. 39, 90 SE 740. 


14 Ga. A. 
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out the seller’s consent sells or encumbers the prop- 
erty to the injury of the seller.®® 

Criminal intent. It is necessary that the property 
should have been sold or encumbered with intent to 
defraud the conditional seller.*® 

Consent to sale. If permission was given by the 
original seller to sell the property on designated con- 
ditions, a sale of the property by the original buyer 
will not render him lable under the statute,°* al- 
though he failed to comply with the conditions.*® 

Defenses. It is no defense that the original seller 
did not record the contract of sale, or take other 
precaution against loss from any wrongful sale of 
the property which might be made by the buyer.®® 


Indictment charging defendant with voluntarily 
selling ‘fone bay horse’ is not supported by evidence 
that the property sold was “a Texas pony” without 
any evidence regarding the alee or sex of the ani- 
mal.*° But where, from the statement of accused 
together with evidence for the prosecution, it can 
be fairly inferred that the Texas pony was a bay 
horse, a conviction may be had so far as this element 
of the offense is concerned.*! 


Evidence. Written evidence of the conditional 
sale is competent evidence ;*” and on the other hand, 
the exclusion of evidence that the property was not 
suitable for the purpose for which aceused had pur- 
chased it was not error in the absence of a showing 
that it was totally worthless or that accused had 
paid the full value thereof. 


Instructions. Where there is no evidence of good 
faith in selling property to which the accused had no 


title, the request to charge the jury that the sale of | 


his interest made in good faith would be no offense, 
ought to be declined.** 


[§ 1440] 2. Removal or Concealment of Property. 
In Alabama a statute provides that one who removes 
property for the purpose of hindering, delaying, or 
defrauding any person who has a lien or valid claim 
thereon with knowledge of the existence thereof shall 
be punished as if he had stolen it;*® and it has been 
held that the seller in a conditional s sales contract is 
entitled to the protection afforded by the statute.*® 
Whether accused paid notes given by him for the 
purchase price was not an ingredient of the crime of 
removing property as denounced by the statute,*7 
but was a circumstance in connection with other facts 


35. Ba Pause SaaS oor ace aes 90 SH 740. 53. Pope v. State, supra. 
olak v. State, 18 Ga. A. 7, 89 SE 302; > 
Shirleyev, State, 14 Gar Ac 676.09 | Sacer eae! be Ga. 220) | mba Pope WAS texte tis apie, 
SH 752: 45. C 55. Pope v. State, supra (“it was 
36. Miley v. State, 118 Ga. 274, 45 » Code (1923) § 4925, the situs, rather than the reasonable 
Si 245. 46. Steele v. State, 159 Ala. 9, 13,| use, of the property which the legis- 
[a] If original buyer was ignor-| 18 S 673. lature intended to restrict”), ‘ 
ant of the fact that the title had ulhe word ‘claim’ in the statute is “Tt is not every moving of person- — 
been reserved, he cannot be convict-| used in its proper sense, and signi-|al property across a county line which 
ed of the offense although he had| fies a right to claim; a just title to} would constitute a change of situs 
encumbered the property. Miley v.| Something in the possession or at the | in violation of the statute. The stat- 
State, 118 Ga. 274, 45 SH 245. disposal of another.” Steele v. State, | ute must be given a sensible and rea- 
37. Dempsey v. State, 94 Ga. 766, | SUPra. sonable construction, so as to effec- 
22 SE 57- tee a Ma Vi. state, 238 Ala, vA). ets ae ee a Cat ae with- 
ay) v. State, supra. ’ ‘ 79. out leading to absurd and unintend- 
eS eb : 6 48. McCull ed results.” ata v. State, 94 Pla. 
39. Chambers v. State, 85 Ga. 220, . cCullers v. State, supra. 254, 255, 113 S 629 
11 SE 653. 49, Reve? St. 920) sa Ses 02avas 
40. Dempsey v. State, 94 Ga. 766,| amended by L. (1923) ¢ 9288. 56. Acts (1910) p 120. 
DOPSTIAD Ts 50. State v. Dowling, 92 Fla. 848, 57. CaS v. State, 14 Ga. AG 
41. Dempsey v. State, supra. 110 S 622. 591, 81 SE 819. 
42. Bernolak v. State, 18 Ga. A. 51. Pope v. State, 94 Fla. 254, 113 58 L. (1909) ¢ 557 § 1. 
7, 89 SE 302. S 629, 59. Pappas v. State, 135 Tenn. 499, 
43. McDuffie v. State, 19 Ga, A. 39, 52. Pope v. State, supra. 188 SW °52,/ 53. 


SALES 


going to the question of his intent in removal of the 
property.*§ 

In Florida a statute makes it an offense for any 
person to remove from the county where the contract 
was executed, without the written consent of the par- 
ties retaining the title, any personal property in its 
possession, subject to a conditional sale contract un- 
der which title is retained by the seller,*® and the 
constitutionality of this statute has been upheld.°° 
The purpose of the statute is to protect the right and 
opportunity of the seller in case of default, to re- 
possess the property in his own county where the 
contract was made by preventing a change of the 
situs of the property to some other county or state, 
without the written consent of the seller.°t Under 


[§§ 1439-1440 _ 


this statute, the intent with which the removal is 


made is not material;®? and, inasmuch as the stat- 
ute requires written consent of the seller to removal, 
oral consent is not a defense to a prosecution for 
removal.®* Nevertheless, where the only restriction 
upon removal of an automobile contained in the 
written contract of sale is that it shall not be re- 
moved from the state, there exists by implication 


consent of the seller to remove it to another county 


within the state, and under such a contract removal 
by the huyer does not per se constitute a violation 


of the statute, in the absence of any evidence of 


hiding, concealing, or transferring the property with 
intent to'defeat, hinder, or delay “the recovery of the 
property by the seller.®# And it was further held | 
that the mere temporary going out of, and returning 


‘into, the county in the property sold—an automo- 


bile—does not effect any such change in the situs of 


the property as would prejudice the seller’s rights.°> 


In Georgia a statute provides punishment for re- 
moving beyond the limits of the state personal prop- 
erty held under a conditional sale or its wilful con- 
cealment.°°® 
the indictment need not state the specific manner in 
which the removal or concealment of the property is 
effected.°? 
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In a prosecution based on this statute, 
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In Tennessee a statute makes it unlawful to Tea 


move from the state any personalty, title to which 
was retained at the time of the sale, unless the writ- 
ten consent of the seller is obtained prior to remoy- 
al.°8 In construing this statute, it was held that the 


mere removal, even if in good faith, constituted an 


offense,®® the view being taken that the words “know- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 1440-1441] 


ingly or wilfully” having been omitted, intent to de- 
fraud is not an element of the offense.°° The mere 
carrying of property conditionally sold out of the 
state, temporarily, or incidentally, in the ordinary 
and contemplated use of it by the conditional pur- 
chaser, without any purpose of permanently remov- 
ing it beyond the limits of the state, is not a viola- 
tion of the statute.*! 


In Washington a statute makes it an offense for 
a conditional buyer to remove, conceal, or destroy the 
property in such manner as to hinder, delay, or de- 
fraud the seller, or with intent to hinder, delay, or 
defraud the seller, and provides that in a prosecu- 
tion based on this statute an allegation containing 
a description of the conditional sales contract by 
reference to date thereof remained with the parties 
thereto should be sufficiently definite and certain.®? 
Invalidity of the sales contract for failure to record 


it is no defense to a prosecution against one of the 


*SALES AGENT. One who sells goods which 
another person has delivered to him for that purpose 
and receives a compensation for his services by com- 
mission or otherwise.’ 


SALESMAN.? <A man who sells goods in a shop 
or store, or by canvassing;* one whose occupation 
is to sell goods or merchandise.® However, the word 
is accepted generally to mean the person who sells 


goods for a merchant, and not the merchant him- 
self.® 


60. Pappas v. State, supra. 3: 


“A holding that there must be a| 12 C. J. p 142; 
fraudulent intent in this offense | 790; 


SALES—SALFORD HUNDRED COURT 


See also Commercial Traveler 
Drummer. 19 °C. Jieip: 
Hawkers and Peddlers §8§ 
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parties for removing and secreting the property sold, 
inasmuch as it was valid between the parties.¢? An 
information for this offense need not allege the char- 
acter of the company or partnership named as seller 
or buyer.®+ Evidence that defendant sold the prop- 
erty after removal is admissible upon the element of 
intent to defraud, and hence is not objectionable be- 
cause it disclosed a separate crime not charged.*® 


[§ 1441] 3. Retaking of Property without Repay- 
ment of Part of Purchase Price. An Ohio statute 
making it an offense for a conditional seller to retake 
the property sold, without tendering or refunding 
to the buyer a certain amount of the purchase price 
paid,°® was upheld as not being unconstitutional.®* 
An affidavit based on this statute which charges the 
seller with retaking goods without repayment of a 
certain part of the purchase price is demurrable 
where it fails to allege that the transaction was a 
conditional sale.®® 


' Phrases: “Salesman’s samples,”? “salesman trav- 
eling, selling, operating, exhibiting, or setting up 
machinery or implements or automobiles,”’ and 
“salesmen making sates.’’® 

SALES OR SHIPMENTS.?° 

SALES STABLE.'? 

SALES TAX.?? 

SALFORD HUNDRED COURT. An inferior and 


local court of record having jurisdiction in personal 
actions, where the debt or damage sought to be re- 
sion Act Nov. 3, 1893 ¢ 14 § 2 (28 U. 


S. St. at L. 8). U. S. v. Gin Hing, 8 


1—7 >| Ariz. 416, 4195.76) PP 639% 


would be to render nugatory several 
important clauses in the statute. 
The statute not only stipulates that 
the consent of the owner be obtained 
in writing, but also that it must be 
obtained prior to the time of the re- 
moval. Neither of these provisions 
would be effective if it were neces- 
sary to show a fraudulent intent on 
the part of the accused in order to 
convict him, when it was shown that 
he had taken the property in question 
from the state without the consent 
of the seller or holder of the legal 


title.”’ Pappas v. State, supra. 
61. Pappas v. State, supra. 
62. Code (1915) § 2629. 


State v. Brummett, 98 Wash. 


63. 
182, 167 P 120. 


64. State v. Brummett, supra. 

65. State v. Brummett, supra. 
66. See 82 Oh. L. (1885) 238. 

67. Weil v. State, 46 Oh. St. 450, 


791 NE 643-[aff 3 Oh. Cir. Ct. 657]. 


68. Tennenbaum v. State, 11 Oh. 


Cir, Ct. N.S. 303. 
1. As agent see Agency §§ 229-243. 
2. Ommen v. Talcott, 188 Fed. 401, 
403, 112 CCA 239 [quot Niles-Bement- 
Pond Co. v. Iron Molders’ Union Lo- 
cal No. 68, 246 Fed. 851, 854]. 


[a] “Purchaser” distinguished.— 
Kamsack v. Canadian-Northern Town 
Properties Co., (Sask.) 68 DomLR 660, 
663, [1922] 3 WestWkly 1 (in deter- 
mining tax liability.) 

[b] A so-called “sales-agent,” who 
is one that buys and sells another’s 
goods on his own account and_ not 
otherwise, held not an agent. Hen- 
drickson v. International Harvester 
Co,, 100 Vt. 161, 165, 135 A 702. 


Traveling Salesman [38 Cye 950]. 


4, Standard D. [quot U. S. v. Gin 
Hing, 8 Ariz. 416, 419, 76 P 639]. 


5. Webster New Int. D. [quot J. 
A.-Fay, etc., Co. v. Brown Mach. Co., 
(Mo. A.) 14 SW (2d) 491, 496]. 


{a] A district representative, lo- 
cated in a specifie district to solicit 
orders for a corporation, though en- 
titled to commissions on sales made 
by others, is a “salesman” within 
Code art. 47, § 15, preferring wages 
of “salesmen.” Baltimore Trust Co. 
v.. Rowe, 141 Md. 155, 118 A 405, 408. 


[b] One who contracted to solicit 
orders for a bankrupt for weather 
strips, and, when obtained, to super- 
intend the placing thereof by work- 
men acting under his ‘direction, the 
bankrupt paying the wages of the 
workmen and furnishing the materi- 
al, and out of the price retaining the 
cost of the labor and material and 
fifteen per cent of the price addition- 
al, paying claimant whatever was left 
from the amount collected for his 
compensation, was a ‘salesman,’ not- 
withstanding his duty of supervis- 
ing the installation of the strips, and 
his compensation was “wages,” with- 
4in Bankruptcy Act July 1, 1898 c 541 
§ 64b (30 St. at L. 563), entitling wag- 
es of workmen, salesmen, ete., to pri- 
ority. In re Roebuck Weather Strip, 
etc., Co., 180 Fed. 497, 498. 

[c] “Representative” distin- 
guished.—J. A. Fay, etc., Co. v. Brown 
Mach. Co., (Mo. A.) 14 SW (2d) 491, 
496. “Representative” 54 C. J. p. 
684. 

6G. Up Sicy., Gin Hing. smArize 416, 
419, 76 P 639. 

[a] Not included in term “mer- 
chant” as defined in Chinese Exclu- 


Distinguished from “merchant” see 
Merchant 40 C. J. p 646 note 62 [a]. 


7 As baggage see Carriers § 1564. 


8. Warren vy. Globe Indemn. Co., 
170 Wis. 600, 604, 176 NW 73. 


[a] High-salaried employee of 
electric gear shift manufacturing 
company, whose occupation, consist- 


ing of both office work and traveling, 
was that of interesting automobile 
manufacturers in the electric gear 
shift, and procuring contracts for 
equipment of automobiles therewith, 
and who, in visiting manufacturers, 
used an automobile, given him for his 
personal use, to show how the auto- 
mobile was equipped with such gear 
shift, was not a “salesman traveling, 
selling, operating, exhibiting, or set- 
ting up machinery or implements or 
automobiles,’ within a classification 
set out in a manual of rates of an ac- 
cident insurance company. Warren 
v. Globe Indemn. Co., 170 Wis. 600, 
604, 176 NW 73. 


9. Needham v. State, 51 Tex. Cr. 
248, 251;'103' SW 857. 


[a] “Under this term a person is 
meant or included who sells and de- 
livers the goods at the time of the 
contract; in other words, he carries 
the goods with him, makes the sale, 
and delivers them.” Needham  v. 


State, 51 Tex. Cr. 248, 251, 103 SW 
857. 
10. As determining broker’s right 


to compensation see Brokers §§ 87, 
88, 98-101. 

ll. Restrictive covenant prohibit- 
ing as applicable to public garage see 
Deeds § 456. See also Livery-Stable 
and Garage Keepers §§ 1, 2. 

12. See Internal Revenue § 169. 
See also Taxation [37 Cyc 714, 765]. 


*By CARLOS M. SANDOVAL (Sales Agent-Salva Gardia inclusive). 
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eovered does not exceed fifty pounds sterling, if the 
action arise within the Hundred of Salford.?S 


SALIC (or SALIQUE) LAW. A body of law 
framed by the Salians, or Salian Franks, after their 
settlement in Gaul under their king, Pharamond, 
about the fifth century.1* In French jurisprudence, 
a term frequently applied to that fundamental law 
of France which excluded females from succession 
to the erown.?® 

SALINA.1® Jn oid English law, a sali-pit; a 
house or place where salt is made.?? = 


Salinas. A term of Mexican or Spanish law mean- 
ing salt springs.?S 

SALINE.?® <As a noun, a salt spring.*°- As an 
adjective, consisting of or containing salt.*? 

Saline lands. Lands having salt deposits;*? anal- 


ogous to salt springs.** 

SALMON.** A large, soft’ finned fish (salmo sal- 
ar) living in the sea near the coasts, and ascending, 
for the purpose of spawning, many European and 
American rivers tributary to thé North Atlantie.?$ 
In a broader sense, any of certain fishes closely allied 
to the above, which live in and ascend the rivers 
tributary to the North Pacifie.7* 

13. Cyclopedic I. 
Waet. c. 1303. Oram Vv: 
D. 346, 347]. 

14, Burrill L. D. 
Lois liv 28-e 1]. 


D.. [cit 31 & 32 
Brearey, 2 Ex. 


30. Saloon: 


{cit Esprit de (2) 
Regulation of 


As nuisance see Nuisances § 265. 

Injunction to prevent maintenance of 
see Injunctions 
2 


SALFORD HUNDRED COURT—SALOON 


Salmon river. Any river frequented by salmon 
or young of salmon.** 


SALOL.2*® A medicinal preparation, in the prepa- 
ration of which aleohol may or may not be used.*® 


SALOON.*® [{§ 1] A. As Noun—l. In General. 
The word has many different méanings,“* or a varied 
meaning and may be applied to many kinds of plac- 
so that there may be many different kinds of 

saloons;** and the meaning im a given ease depends, 
among other things, upon the context.5* : 


es 332 


[§ 2] 2. Original Sense. In its original,** or gen- 
erie sense,** it means an apartment or hall devoted 


to some specific use;** apartments for specifie pub- — 


lic uses,** especially a hall for public entertainments 
or amusemenis;** a hall of reception;*® a large 
public room or parlor;*+ “a large room used for so- 
cial events, musicales, art displays, or publie enter- 
tainment;** popularly, a publie room for specifie 
uses,** as the saloon of a steamboat,** or steamer 
(that is, the main eabin),*> a dancing saloon,® an 
ating saloon,** a refreshment saloon,*’ or the like ;*® 
a spacious and elegant apartment for the reception 
of company or for works of aré.5° 


{§ 3] 3. More Particular Sense. 


55 Colo. 467, 469, 136 P T0 (but omit- 


The term has 


ting aes *); Cardille vy. Peo. 26 
Colo. 355, 358, 58 P 67S; Malkan vw. 
427 note 47 [a] | Chicago, ot iil. 471, 479, Td NE 548; 


7: 
2 LRANS 488; Clinton v. G ~usendorf, 


a 0 see Intoxicating Liq-|80 Iowa 117, 120. 45 NW 40 yas Me- 
ae Burrill L. D. wie Gass uors. §§ 181-191. S Dougall v. Giacomini, 13 Nebr. 433, 
oe ia eae Lat sal, salt. Bee ise pote a J. p 918 teatane 434, 14 NW 150. 
_—- wD. Otes 13-15; arroom 7 C. J. p 42. Levy vy. Johns 2° 
edt: Ber aa P alcit Cowell: oe eS eAS 827; Res-] 300. 305. Johnstof, 224 Ii A. 
xe : in the latte e : a2 
word being spelled “saliva’’)]. , 3 faxes v. Peo., 26 Colo. 355, Agee ae Br oe oor snes “a 
18. Vernon Irr. Co. v. Los Angeles, rfc ahas ee =x per tees S 387; Lendholm v. Peo. 55 Colo. 
106 Cal. 237, 247, 39 P 762. . se ara nati 21 P a oe 467 469, 474, 136 _P 70; Cardillo v. 
= : 5 ca ry vv. Siate, ex.| Peo. 26 Colo. 355, 358, 58.P 678; 
Era See also Salina ante; Salt | oy "597, 524, 43 SW 1010. See Craig | Leesburg v. Putnam. 103°Ga. 110, 113, 
i. = Vv. Werthmueller, 78 Iowa 4598, 606.) 29 SE 602, 68 AmSR 80: _Malkan We 
20. Webster New Int. D. - (43 NW 646 (“often differently ap-/| Chicago, 217 Til. 471, 479, 75 NE 548, 
“Salt spring” see Salt § 2. plied”) 551, 2 LRANS 488, $3 AnnCas 1104}, 
21. Webster New Int. D. a errs ae Sens Le né ete tan nate? oe ee 
& oddie, 1 . 622, 623, 55 NE 48} Henley. 6 a. 620. 625, 50 S 
ie og A aan ee ee [quot Levy v. Johnston, 224 Til. A.|23 LRANS 496: Cardillo v. Peo. 26 
31 SCt 706, 55 err 810, ACS 300, 305]. See also cases infra §§| Colo. 355, 358, 58 P 678; Clinton vy. 
1912D 633.” = ~ | 2— Grusendorf, 80 Towa 117, 120, 45 NW 
aes S ee 34. Cardillo v. Peo., 26 Colo. 355. eae = p. Livingstone, 20 Nev. 282, 
23. See Montello Salt Co. v. Utah, /358 5s P 678. See Levy Vv. Johaiton: | 288. 21 P $232]. 
supra. ; 224 Tl. A. 300, 305 € ‘meaning should 45. Webster New Int... D. [quot 
[a] Grant by congress.— ‘Four- | be limited by the associated words”). ie Poo v. Peo., 55 Colo. 467, 469, 
teen states are enumerated to which 35. McDougall Giacomini, 13 136 70]. See Levy v. Johnston, 
au ob tng eat, gurings, within, them |Nebr. 481, 434, 14 Nw 150. 2a Un A es Oe 
states there was a limitation of the 36. Peo., 55 Colo. 467, Ree ey ofa ee 


number of spring To eight- | 469, 136 P 7¢ 


Lendholm v. 
0. 


used for carrying passengers.” Levy 


v. Johnston, 224 Til. A. 300, 305. 


een states no saline jands or salt 37. March D. [quot O’Byrne v. : 
springs were given.” Montello Salt | Henley, 161 Ala. 620, 625, 50 S 83,| 46. Webster D. [quot O'Byrne v. 
Co. v. Utah, 221 U. S. 450, 463, 31/23 LRANS 496]. Henley, 161 Ala. 620, 625, 50 S 83, 
SCt 706, 55 L. ed. 810, AnnCas1912D| 38 webster D. [quot Clinton v. |23,LRANS 496: Cardillo v. Peo., 26 
633. : Grusendorf, 80 Iowa 117, 120, 45 Nw | Colo. 355, 358, 58 P 678]. 
“Salt springs” see Salt post. 407; Ex p. Livingstone, 20 Nev. 282, fon ‘hiae 3 D. ee es oo eaeee v. 
24. See also Fish § 47 note 31 [a]. | 288, 21 P 322]. Henley, 16: la. 8 5, 5 
25. Webster New Int. D. $9. Webster D. pene oo aN: == SANG 200, nar ra 
26. Webster New Int. D. gre anes oie an 7 ‘Peo. | Cardillo v. Peo., 26 Colo. 355, 358, 58 
a7 hes. av. Grey, Gs R. 1 Q: Bo lee Colo. 467. “469, 136 P 70 (but us- hue ae aad v. Johnston, 224 
469, 472. ing singular: “entertainment or e 8 53 
28. Dutiable see Customs Duties §]amusement”’): Cardillo v. Peo. 26 [a] A dining room is sometimes 
30 note 50. Colo. 355, 358, 58 P 678; Ex p. Liv-]| called a ‘dining saloon. Levy v. 
a9. U.S. v. Schering, 119 Fea,|ingstone,’ 20 Nev. 282, 288, 21 P 322 |Johnston, 224 TIL A. 300, 305. _ 


472, 473 [quot U. S. v. Schering, 123 


48. Websier D. [quot Clinton Ww 


Fed. 65, 66, 59 CCA 283]. 40. SRS D: Fquot O'Byrne = oS $0 Iowa 117, 120, 45 NW 
Henley, i61 Ala. 620, 625, 50 S 83, i]. 

contdonsnt part, but in its prepara: |23 LRANS 496; Lendholm v. Peo.| 49. Webster D. [quot Clinton ¥, 

tion alcohol is sometimes used, al- | 55 Colo. 467, 463, 136 P 70; Cardillo | Grusendorf, 80 Iowa ili, 120, 45 

though it may be, and in some cases | ¥;, Peo., 26 Colo. 355, ar 58 P 678: | 407]. 

is, manufactured by other processes Clinton ‘Ws a aie 0 fowa 117%, 50. Webster D. [quot O'Byrne VY. 

without the use of alcohol. U. S. 120, 49 NW 407]. Henley, 161 Ala. 620, 625, ao S 83, 

Vi pouerns. 123 Fed. 65, 66, 59 CCA 41. Webster D. [quot O’Byrne v./| 23 LRANS 496: Lendho Peo. 

283) frev“U* S: -v. Schering 119 Fed. | Henley, 161 Ala. 620, 625, 50 S 83,|55_ Colo. 467, 469, 136 P 70; Caraills 


472, 473]. 23 LRANS 496; 


Lendholm v. Peo., | v. 


Peo., 26 Colo. 355, 358, 58 P 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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ce 


acquired a more particular®! and restricted®? mean- 
ing as a place of refreshment;°* a place where per- 
sons who eall for them are supplied with refresh- 
It may or may not mean a place for the 
sale of intoxicating liquors,®® and in this sense the 
word does not necessarily indicate a place where 
intoxicating liquors are sold;°° and it does not nec- 
essarily mean a house for retailing spirituous liq- 
uors,°* and hence may include a place for the sale of 
nonintoxicants as well as intoxicants®® although it 


ments.°4 


State v. O’Connell, 26 Ind. 266, 267; 
Ex p. Livingstone, 20 Nev. 282, 288, 
21 P 322]. See State v. Mansker, 
36 Tex. 364, 365 (substituting ‘‘room” 
for ‘spacious and elegant apart- 
ae 


OByrne v. Henley, 161 Ala. 
620, "625, 50 S 83, 23 LRANS 496. 

52. O’Byrne v. Henley, supra; 
Lendholm vy. Peo., 55 Colo, 467, 474, 
436 P 70; McDougall v. Giacomini, 
13 Nebr. 431, 434, 14 NW 150. 

53. Worcester D. [quot Kitson v. 
Ann Arbor, 26 Mich. 325, 326]. See 
State v. Mansker, 36 Tex. 364, 365 
(‘a place for refreshments alone’’). 

54. Goozen v. Phillips, 49 Mich. 
7, 8, 12 NW 889. 

55. O’Byrne v. Henley, 161 Ala. 
620, 626, 50 S 83, 23 LRANS 496. 


56. Lendholm v. Peo., 55 Colo. 467, 
469, 136 P 70; Brewer, etc., Brewing 
Co. v. Boddie, 181 Ill. 622, 6238, 55 


INE 49; Kitson v. Ann Arbor, 26 Mich, 
325, 326. See Kahn v. Wilhelm, 118 
Ark. 239, 177 SW 403, 404; McCor- 
mick v. Brennan, 224 Ill. A. 251, 254. 
But see Schaub v. Wright, 79 Ind. 
A. 56, 130 NE 143; Doherty v. Monroe 
Eckstein Brewing Co., 115 Misc. 175, 
SPUN Veses3, Gor; Stratiord, Ine:* v. 
Seattle Brewing, ‘etc., Coy 94 Wash. 
ap elo0, 620 ot, LRA1917C 931. 

[a] “Soft-drink parlor” distin- 
guished.—Peo. v. De Geovanni, 326 
ae 230, Lod INE 195,197 

PD DUAL sta) SBOLt drinks’ 
are also generally sold at such places 
does not alter the character of such 
places as ‘saloons’ nor is a place 
where ‘soft drinks’ only can be sold 


commonly known as a ‘saloon.’”’ 
Stratford, Inc. v. Seattle Brewing, 
etc. .Co., 94 *Wash-125, 130,-162 =P 


3L "LRA1917C 931 [quot Doherty Vv. 


Monroe Eckstein Brewing Co., 115 
Misc. 175, 187 NYS 63838, 637]. 
{[c] In construing lease, which 


provided for its cancellation if coun- 
ty voted “divest ney court. sade) solr 
is true that the word ‘saloon’ does 
not always mean a place where in- 
toxicating liquors are sold, but there 
can be no doubt that such was the 
meaning contemplated by the parties 
to this contract.” Kahn v. Wilhelm, 
118 Ark. 239, 177 SW 4038, 404. 


State v. Mansker, 36 Tex. 364, 
365; Springfield v. State, (Tex. A.) 
13. SW. 752; Barly v. State, 23 Tex. 
A. 364, 365, 5 SW 122 (all constru- 
ing statute prohibiting card playing 
in a house thus described). See 
Brewer, etc., Brewing Co. v. Boddie, 
181 Ill.-622, 623, 55 NE 49 (‘a place 
for the retail of spiritous liquor’’). 


58. In re Bradley, 225 Fed. 307, 
309 (construing lease made under 
Alabama law);. O’Byrne v. Henley, 
161 Ala. 620, 626, 50 S 83, 23 LRANS 
496; Clinton v. Grusendorf, 80 Iowa 
117, 120, 45 NW 407 (defining ‘‘tem- 
perance saloon’’). 


[a] In a lease of premises to be 
occupied “as a saloon and not oth- 
erwise” it was held the term was 
used “to include the sale of intoxi- 
cating liquors, but not to exclude the 
sale of everything except intoxicat- 
ing liquors.” O’Byrne v. Henley, 161 


aoe 620, 626, 50 S 88, 23 LRANS 
96. 
[b] “We cannot, . . . Say, as 


[55 C, J.—85] 


SALOON 


a matter of law, that the word . 
meant a place where intoxicating liq- 
uors were to be sold and not a place 
for the sale of soda water.” Brewer, 
etc., Brewing Co. v. Boddie, 181 Ill, 
622, 623, 55 NE 49 [cit O’Byrne v. 
Henley, 161 Ala. 620, 626, 50 S 88, 
23 LRANS 496]. 

[c] As defined in statute ‘a sa- 
loon shall be deemed to ‘include’ 
places where spirituous or vinous liq- 
uors are sold, but that does not ex- 
clude other definitions.” Downes v. 
McClellan, 72 Colo. 204, 210 P 397, 
398 (Rev. St. [1908] § 3996). 

{d] Held “saloon.”—A dance hall 
where soft drinks are sold is a ‘“‘sa- 
loon” within Rev. St. (1908) § 3992. 
Downes v. McClellan, 72 Colo. 204, 
2107 P 397, 398: 


[e] Held not “saloon.”—A drug 
store where soda water and ice 
cream are sold. In re Henery, 124 


Iowa 358, 100 NW 43, 


Lendholm v. Peo., 55 Colo. 467, 
4695 136° 2) 70 sCardillo. vs Reos, 
Colo; 355, 358, 58 RP 678. 


60. Oxford Eng. D. [cit Babb v. 
Elsinger, 147 NYS 98, 99]. 

61. Babb v. Elsinger, supra. 

62. Doherty v. Monroe Eckstein 
Brewing Con dle Miser 5s howe NYS 
6338, 636; Stratford, Inc. v. Seattle 
Brewing, éte., Co., 94 Wash. 125, 130, 
162°P sl; VRALTIIIC 930. 


hee Babb v. Elsinger, 147 NYS 98, 


64 Doherty v. Monroe EHckstein 
Brewing Co., 115 Misc. 175, 187 NYS 
633, 636. See Boos v. Scudder, 163 
Mich. 678, 682, 127 NW 1040, 129 NW 
193 (‘has a common and well-under- 
stood meaning”’’); Ex p. Livingstone, 
20 Nev. 282, 288, 21 P 322 (‘well 
understood in this state’’). 


65. Century D. [quot Cardillo v. 
Be0s7 2265 Colo; 35 0,aLoD oem DOL EE) 68s 
Herbold v. Neff, 200 App. Div. 244, 
193 NYS 244, 245 (also cit Webster 
New Int. D.)]; .Fourment v. State, 
155. Ala.s 109, 0413. 46 (S-266;° Kahn 
v. Wilhelm, 118 Ark. 239, 177 SW 403, 
404; Peo. v. De Geovanni, 326 Il. 
230, 157 NH 195, 197; Standard Brew- 
ing Co. v. Weil, 129 Md. 487, 99 A 
661, 6638, LRAI917C 929, AnnCas 
1918D 1143; McDougall v. Giacomini, 
13 Nebr. 4381, 434, 14 NW 150; Pro- 
prietors’ Realty Co. v. Wohltmann, 
95 ING Jig Lae 3035 22" cA 40 e 4: 
Doherty v. Monroe Eckstein Brewing 


Co., 115 Mise: 175,vh3'7) NYS), 633, 636; 
Babb v. Hlsinger, 147 NYS 98, 99; 
Stratford, Inc. v. Seattle Brewing, 
ete., Co., 94 Wash. 125, 130, 162 P 


31, "LRA1917C 931. See’ Leesburg v. 
Putnam, 103 Ga. 110, 114, 29 SE 602, 
68 AmSR 80 (adding “in such quan- 
tities as to be drunk upon the prem- 
ises where sold’); Schaub v. Wright, 
79 Ind. A. 56, 130 NE 1438; State v. 


Baker, 50, Or. (381, 387, (92 P 1076. 
13 LRANS 1040. 
[a] Similar definitions.—(1) “A 


place for sale of malt, strong, spir- 
ituous, or intoxicating liquors.” 
Doherty v. Monroe Eckstein Brewing 
Co., 115 Misc. 175, 187 NYS 633, 636. 
(2) “A place for the sale of intoxi- 
cating drinks and beverages.’ 
O’Byrne v. Henley, 161 Ala. 620, 626, 
50 S 83, 23 LRANS 496. (3) “A place 
for the sale of intoxicating liquors.” 


[55 C.J.] 1345 


does not necessarily indicate a place for the sale of 
even liquid refreshment.°® 


[§ 4] 4. Modern American Sense. 
modern origin,®® the use of which has now become 
general, although it is used only in this country,** 
the term has a very definite general meaning,®? which 
is well-known,°* and generally understood®* as a 
place where intoxicating liquors are sold®® at re- 
tail,°® and consumed,®* or drunk;°** hence, a bar,®® or 
barroom ;‘° a building or place where liquors are kept 


As a word of 


Doherty v. Monroe Eckstein Brewing 
Co., supra; Heart v. East Tennessee 
Brewing Co., £21) Penn. 69) 70. sas 
SW 364, 130 AmSR 753, 19 LRANS 


964. (4) “A place where beer, wine, 
and liquors are sold and drunk.” 
Levy v. Johnston, 224 Ill. A. 300, 
303. (5) “A place where intoxicat- 


ing liquor is sold as a_ beverage.” 
Schwanekamp v. Modern Woodmen of 
America, 44 Mont. 526, 120 P 806, 
807. (6) “A place where intoxicat- 
ing liquors were to be sold.” Schaub 
Vv. Wright, 79, Ind. sA.o56. 130..NE 
143. (7) “A place where liquor in- 
toxicants are sold.” State v. Baker, 
50 Or. 381, 387, 92 P 1076, 13 LRANS 
1040. (8) “A room or place where 
intoxicants are _ sold.” Richter v. 
Lightston, 161 Cal. 260, 264,118 E 
790, AnnCas1913B 1028. 

[b] ‘‘Whatever former  distinc- 
tions or refinements in meaning have 
been made with respect to the word 
‘saloon’ we think {it] has 
acquired a very definite and general 
meaning as a place where intoxicat- 
ing liquors are sold and that as such 
it is generally understood.” Doherty 
v. Monroe Eckstein Brewing Co., 115 
Mise, vb, UST ONS. 630 a OS ume bette 
Stratford, Inc. v. Seattle Brewing, 
ete., (Cor -“94 Wash. (125.130 92625 2 
on, LRA1917C Godel: 


[c] “Whatever their primary sig- 
nificance, » the words *“bar,” “bar 
room” and ‘‘saloon’’] “Shave come to 


have accepted definitions even by the 
lexicographers as being rooms or 
places where intoxicants are sold.” 
Richter v. Lightston, 161 Cal. 260, 
264, 118 P 790, AnnCas1913B 1028. 


66. State v. Baker, 50 Or. 381, 387, 
92) PP LOV6: ols LRANS 1040 

[a] Similar definitions.—(1) ga/.% 
place wherein is dispensed intoxicat- 
ing liquor at retail.” Halloran v. 
Jacob Schmidt Brewing Co., 137 Minn. 
141, 162 NW 1082, 1086, LRA1917E 
777. (2) “Any place where spiritu- 
ous or vinous liquors are sold in 
quantities less than one _ quart.” 
Lendholm v. Peo., 55 Colo. 467, 469, 
TSG Lee 

67. Standard Brewing Co. v. Weil, 
129 Mad. 487, 99 A 661, 663, LRA1917C 
929, AnnCas1918D 11438; Proprietors’ 
Realty Co. v. Wohltmann, 95 N. J. 


Tas <303,) i 2is A 4108 <4 SB abbeave 
Elsinger, 147 NYS 98, 99. 
68. Century D.; Webster New 


Int. D. [both quot Cardillo v. Peo., 
26° Colo. 355, 358, 58 P 6733 Herbold 
v. Neff, 200 App. Div. 244, 193 NYS 
244, 245]; Peo. v. De Geovanni, 326 
Tll. 230, 157 NE 195, 197. See Lees- 
burg v. Putnam, 103 Ga. 110, 114, 
29 SE 602, 68 AmSR 80. 

69. Richter v. Lightston, 161 Cal. 
260, 264, 118 P 790, AnnCasi913B 
1028; Lendholm v. Peo., 55 Colo. 467, 
474, 136 P 70; Babb v. Elsinger, 147 
INNS DERN WIG) 

[a] “Bar” 
holm v. Peo., 
PATO: 

SEAT TA On 1a DEOULOD 

70. Webster D. [quot Solomon v. 
American Guild, 151 Ala. 297, 300, 
44 S 387; Cardillo v. Peo., 26 Colo. 
355, 358, 58 P 678 (quot Lendholm 
v. Peo., 55 Colo. 467, 469, 136 P 70); 
Leesburg v. Putnam, 103 Ga. 110, 118 
29 SE 602, 68 AmSR 80; Malkan v. 


synonymous.—Lend- _ 
55 Colo. 467, 474, 136 
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for sale at retail;‘? a dramshop,*? drinking bar,‘* 
drinking saloon,** or grogshop,‘* kept for supplying 
intoxicating liquors;*® a place devoted to the sale 
at retail and the drinking of intoxicating beverages 
of various kinds,‘* or to the retailing and drinking 
of intoxicating liquors;‘® a place for retailing spirit- 
uous liquors;‘? a place to which the general public 
has access where liquors are sold by the drink, over 
a bar, to be drunk upon the premises;*° and it has 
been held not included within the term “a place of 


Chicago, 217 Ill. 471, 479, 75 NE 548, 
551, 2 LRANS 488, 3 AnnCas 1104]; 
Richter v. Lightston, 161 Cal. 2690, 
264, 118 P 790, AnnCas1913B 1028. 
[a] “Barroom” distinguished. 
Griel Bros. Co. v. Mabson, 179 Ala. 
444, 60 S 876, 43 LRANS 664 [cit 
In re Bradley, 225 Fed. 307, 269]. 
[b] Synonymous with “barroom.” 
—O’Byrne vy. Henley, 161 Ala. 620, 
625, 50 S 83, 23 LRANS 496. 
“Barroom” 7 C. J. p 930. 


71. State v. Baker, 50 Or. 381, 384, 
92 P 1076, 13 LRANS 1040. See 


“Malkan v. Chicago, 217 Ill. 471, 479, 


7d NE 548, 2 LRANS 488, 3 AnnCas 
1104. 

[a] Similar definitions—(i) “A 
place where liquors are kept for sale 
to the retail trade.” Kelly v. Theo. 
Hamm Brewing Co., 140 Minn. 371, 
168 NW 131, 132. (2) “A shop or 
room wherein is kept a varied as- 
sortment of liquors which are sold 
by the glass, drink, or at retail.” 
Gibbs v. Arras, 222 N. Y.. 332, 336, 
118 NE 857, LRAI9i8F 826, AnnCas 
1918D 1141 (defining “liquor. sa- 
loon”). 

[b] An act fixing the time for 
opening and closing saloons and 
gaming houses held to refer, by the 
use of the term, only to places where 
intoxicating liquors are kept. Ex p. 
Livingstone, 20 Nev. 282, 288, 21 P 
322. 

[ce] Boom rather than building.— 
“The popular idea associated with 
the word ‘saloon’ is that it is a room, 
rather than a building with several 
rooms.” Malkan v. Chicago, 217 Ill. 
471, 479, 75 NE 548, 2 LRANS 488, 
3 AnnCas 1104. 

[d] May include more than one 
rocm.—State v. Baker, 50 Or. 381, 
384, 92 P 1076, 13 LRANS 1040. 

[e] Does not include an inclosed 
park in which such liquors are sold. 
State v. Barr, 39 Conn. 40, 44. 


72. O’Byrne v. Henley, 161 Ala. 
626, 626, 50 S 83, 23 LRANS 496. 


[a] Synonymous with “dram- 


‘shop.”—O’Byrne vy. Henley, 161 Ala. 


620, 626, 50 S 83, 23 LRANS 496. 
“Dramshop” see Intoxicating Liq- 
uors § 16. 
73. Babb v. Elsinger, 147 NYS 98, 
ie 


74, Webster D. [quot Solomon v. 
American Guild, 151 Ala. 297, 300, 
44 S 387; Cardillo v. Peo., 26 Colo. 
355, 358, 58 P 678 (quot Lendholm 
v. Peo., 55 Colo. 467, 469, 136 P 70); 
Leesburg v. Putnam, 103 Ga. 110, 113, 
29 SE 602, 68 AmSR 80; Malkan v. 
Chicago, 217 Tl. 471, 479, 75 NE 548, 
551, 2 LRANS 488, 3 AnnCas 1104]. 

75. Century D.; Webster New Int. 
D. [both quot Cardillo v. Peo., 26 
Colo! 355, 358, 359, 58 P 678 (quot 
Lendholm y. Peo., 55 Colo. 467, 469, 


- 136 P 70); Herbold v. Neff, 200 App. 


Div. 244. 193 NYS 244, 245]; Webster 
D. [quot Solomon vy. American Guild, 
151 Ala. 297, 300, 44 S 387; Leesburg 
v. Putnam, 103 Ga. 110, 113, 29 SE 
602, 68 AmSR 80 (also quot Stand- 
ard D.); Malkan v. Chicago, 217 Ill. 
471, 479, 75 NE 548, 551, 2 LRANS 
488, 3 AnnCas 1104]; Halloran v. 


7 a a 
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Jacob Schmidt Brewing Co., 137 
Minn. 141, 162 NW 1082, 1086, LRA 
1917E 777. - 

fa] Synonymous with “grogshop.” 
—O’Byrne v. Henley, 161 Ala. 620, 
625, 50 S 83, 23 LRANS 496. 

“Grogshop” 28 C. J. p 827. 

76. Cardillo v. Peo., 26 Colo. 355, 
358, 58 P 678 [quot Lendholm v. Peo., 
55 Colo. 467, 469, 136 P 70]. 

77. Levy v. Johnston, 224 Til. A. 
300, 305. 

78. Standard D.; Webster D. 
[both quot Leesburg v. Putnam, 103 
oe 110, 113, 29 SE €02, 68 AmSR 

79. McMuriry v. Siate, 38 Tex. 
Cr. 521, 524, 43 SW 1010. See State 
v. O’Connell, 26 Ind. 266; 267. 

[a] Similar definitions—{i1) “A 
shop for the retail of intexicating 
liquors.” State v. O'Connell, 26 Ind. 
266, 267. (2) “A place where. liq- 
uor is retailed.” March D. [quot 
O’Byrne v. Henley, 161 Ala. 620, 625, 
50 S 83, 23 LRANS 496]. 

[b] “Room over . . . saloon” 
held not “house for retailing spir- 
itous liquors” within statute forbid- 
ding card playing in such _ house. 
McMurtry’ v. State, 38 Tex. Cr. 521, 
524, 43 SW 1010. 

80. Lendholm vy. Peo., 55 Colo. 467. 
474, 136 P 70. See Boos v. Scudder, 
163 Mich. 678, 682, 127 NW 1040, 129 
NW 193. 

[a] ‘Similar definitions—(1}) “A 
public place where liquors are sold 
over a bar, or by the glass.” Lend- 
holm v. Peo., 55 Colo. 467, 474, 136 
P 70. (2) “A place where liquors 
are retailed to be drunk.” 
Schwuchow v. Chicago, 68 Ill. 444, 
447 [quot Malkan v. Chicago, 217 Til. 
471, 73 NE 548, 551, 2 LRANS 488, 
3 AnnCas 1104]. 

[b] “The word ‘saloon’ refers to 
places where persons come to buy 
drinks of liquor, to be drunk there.” 
Boos v. Scudder, 163 Mich. 678, 127 
NW 1040, 1041, 129 NW 193. 

{c] Distinguished from “dispen- 
sary.”—Leesburg v. Putnam, 103 Ga. 
110, 113, 29 SE 602, 68 AmSR 80. 

31. Gibbs v. Arras, 222 N. Y. 332, 


‘337, 118 NE 857, LRAI9ISF $26. Ann 


Casi918D_ 1141. Contra 
Elsinger, 147 NYS 98, 99. 
Civil Rights § 18. 

82. See cases infra this Section. 

83. Kahn v. Wilhelm, 118 Ark. 
239, 177 SW 403, 404. 

[a] “Keeping ‘hotel or saloon'” 
distingnished from “keeping ‘hotel 
and saloon.’” Kahn v. Wilhelm, 118 
Ark. 239, 177 SW 403, 404. 


$4. Gibbs v. Arras, 222 N. Y. 333, 
336, 118 NE 857, LRAI9ISF 826, Ann 
Cas1918D 1141. See Boos v. Scudder, 
163 Mich. 678, 682, 127 NW 1040, 1041, 
129 NW 193. : 

85. Standard Brewing Co. v. Weil, 
129 Md. 487, 99 A 661, 662, LRA 
1917C 929, AnnCasi918D 14143 [cit 
Proprietors’ Realty Co. v. Wohlt- 
mann, 95 N. J. L. 303, 112 A 410, 
411]. 

[a] “Saloon” and “restaurant” 
contrasted.—_Standard Brewing Co. 


Babb v. 
See also 


public accommodation,” in a civil rights statute.St 

[§ 5] 5. In Phrases. 
in phrases,S* such as “hotel and saloon,”S’ “liquo 
saloon,”S* “saloon and restaurant,”’S® “saloon and _ 
sale of wines and liquors,”S® “saloon or grocery,”S* 4 
“saloon or other drinking place,”’SS “temperanee sa- 
loon,”S* and “whisky saloon.”°° % 

[§ 6] B. As Adjective, the word may be and some- 
times is used,°! as in the phrases “saloon bartend- 
er,”°? “saloon business,”** “saloon keeper,”®* “sa- 


The term oceurs frequently 


- 


2 
my 


v. Weil, 129 Md. 487, 99 A 661, 663, 
LRAI917C 929, AnnCasl918D 1143. 


86. Levy v. Johnston, 224 Tl A, 


300, 305. 
87. Cardillo v. Peo,, 26 Colo. 355 
359, 58 P 678; Schwuchow v. Ch 
cago, 68 Tl. 444, 447 [quot Malkan 
v. Chicagtd, 217 Dl. 471, 75 
551, 2 LRANS 488, 3 AnnCas 1104). 
88. Lendholm v. Peo., 55 Colo. 467, 
469, 136 P 70. - aE 
[a] “A restaurant where intoxi. 
cating liquors are kept and habit alo 
ly sold to the public in small qu : 
tities,” is a “saloon or other drin’ 
ing place.” Lendholm v. Peo., 
Colo. 467, 469, 186 P 70. 


xs 

89. Clinton v. Grusendorf. 80 Iowa 
117, 120, 45 NW 407. See Halloran 
v. Jacob Schmidt Brewing Co., 1% 
Minn. i41, 162 NW 1082, 1086, LRA 
1917 V7. * 
[a] Held “saloon" within regula- — 
ry ordinance.—Clinton v. Grusen- 
dorf, 80 Iowa 117, 120, 45 NW 407. — 
90. State v. Peak, 66 Kan. 701, 72 
P 237, 238. , x 
91. See cases infra notes 92-96. _ 
92. Stevens v. Modern Woodmen 
of America, 127 Wis. 606, 610, 107 
NW 8, 7 AnnCas 566 [cit and foll 
Modern Woodmen of America v. Ber- 
ry, 100 Nebr. 820, $25, 161 NW 534 
AnnCasl1918D 302]. See Schwane- 
Kamp v. Modern Woodmen of Amer- 
ica, 44 Mont. 526, 120 P 806, 807 
(“bartender in a saloon”); Herbold 
v. Neff, 200 App. Div. 244, 193 NYS. 
244, 245 (“bartender in a saloon”), — 
As being engaged in prohibited oc- 
cupation see Mutual Benefit_Insur- 
ance § 86 text and notes 60-67. t 


93. Doherty v. Monroe Eckstein 
Brewing Co., 115 Misc. 175, 187 NYS) 
683. 637; Stratford, Inc. v. Seattle 
Brewing, ete., Co. 94 Wash. 125, 130 
162 P 31, LRAI917C 931; Hecht x. 
Acme Coal Co., 19 Wyo. 18, 28, 147 
Pl 132, 34 LRANS 773, AnnCasi913B_ 
258. : . 

[a] Hela not such business.— 
“The applicants for a renewal of a 
wholesale dealer's intoxicating liq- 
uor license, are not engaged in the 
business of keeping a ‘saloon. ” a 
re Levy, 29 Del. 177, 97 A 589, 590. 

94. See cases infra this note. 


[a] “Saloon keeper” (1) has a 
definite meaning; namely a retail 
of cigars, liquors, ete. ill 


Campbell, 105 Mass. 40, 41. (2) Sut 
a keeper does not necessarily mix an 
serve drinks over the counter, b 
may, and well might, attend to moi 
important matters connected with 
the keeping of the establishment. 
Solomon v. American Guild, 151 Ala. 
297, 301, 44 S 387. 


{b] “The general business of s: 
loon Keeper,” in a certificate stati 
the nature of the business propos 
to be done, is sufficiently descrip 
and definite and is quite as intell 
ble as the words “grocer, innkee 
storekeeper,” and the -like. i 
Campbell, 105 Mass. 40, 41. 

(c] Held “saloon keeper” within 
policy limiting the death benefits y 
be paid. Solomon v. American Guild, 


oe 


For later cases, developments and changes in the law see Annotations, same title and section number. x 
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loon lease,”®> and “saloon purposes.’’® 


SALPINGECTOMY. The incision or excision of 
that is, either cutting it off or 


the Fallopian tube; 
cutting it out.°7 


SALT. [§ 1] A. As Noun.° 
sodium.®® 


Refuse salt. 
[§ 2] B..As Adjective. 


of muriatic acid.® 
Salt duty in London. 


don, being the’ twentieth part.* 
Salt lick. A salt spring.® 


brackish water.® 


Salt marsh. A term applied in California to a 
“certain class of ‘swamp and overflowed lands’ held 


151 Ala. 297, 301, 44 S 387. See al- 
so Mutual Benefit Insurance 8§ 77, 


86. 
{d] “A licensed saloon keeper 
Sel Sa: person licensed to sell 
iatoticating liquors.” McDougall v. 
Ec omaind, 138 Nebr. 431, 434, 14 NW 


95. Levy v. Johnston, 224 Ill. A. 
300,. 303. 


96. Schaub v. Wright, 
56, 130 NE 143; Craig v. Werth- 
mueller, 78 Iowa 598, 606, 43 NW 
646; Hecht v. Acme Coal Co., 19 Wyo. 
Pence, Lin Pe is2, 34) RRANS © 773, 
AnnCas1913E 258. See Brewer, etc., 
Brewing Co. v. Boddie, 181 Ill. 622, 
623, 55 NE 49 (“for saloon and no 
other purpose whatever’’). 


[a] As used-in a lease, “it meant 
for the purpose of selling intoxicat- 
ing liquors, but we do not think it 
can be held as a matter of law, that 
‘saloon purposes’ means for the sale 
of intoxicating liquors exclusively.” 
Hecht v. Acme Coal Co., 19 Wyo. 18, 
Bo, 117. P 132, 84 LRANS. 773, Ann 
Cas1913E 258. 


[b] In a 


Coma GAS 


statute “the words 


mean more than simply a 


place ‘for the retail of intoxicating 
drinks.” Craig v. Werthmueller, 78 
Iowa 598, 606, 43 NW 646. 

97. Smith v. Board of Examiners 
of Feeble-Minded, 85 N. J. L. 46, 50, 
88 A 963, 965. 

[a] “In effect two operations.”— 
Smith v. Board of Pxaminers of 
Feeble-Minded, 85 N. J. L. 46, 50, 88 
A 963. 

“Pallopian tube” 25 C. J. p 435. 

98. As mineral see Mines and Min- 
erals §.12 note 78. 

99. Webster New Int. D. 

1. Carroll v. Walton, etc., Co., 48 
Fed. 123, 125. 

{a] “Salt-cake”’ 
Carroll vy. Walton, etc., Co., 
123, 125. 

2. Webster New Int. D. 

' “Salt meadow” see Meadow 40 C. 
Tap in noteyl7 [a]. 

Salt meat see Cured Meat 17 C. J. p 
404 note 30 [a]. 

8. Carroll v. Walton, etc., Co., 48 
Fed. 123, 125. 

“Refuse salt” distinguished.—Car- 
roll vy. Walton, etc., Co., 48 Fed, 123, 


distinguished.— 
48 Fed. 


The chloride of 


Damaged or impure common salt.? 
Containing salt.? 
Salt cake. A refuse produced in the manufacture 


A custom in the city of 
London ealled “granage,” formerly payable to the 
lord mayor, ete., for salt brought to the port of Lon- 


It was so called in the 
western country from the fact that deer and other 
wild animals resorted to it and licked or drank the 


SALOON—SALVA GARDIA 


SALTS.?° 


[55 C.J.] 1847 


by the State under the ‘Arkansas Act.’ ”7 
Salt spring. A salt lick.® 
SALTPETER.® 


A term which includes the carbonates 
of lime, whether produced mechanically or found 


in a native state.11 


Chemical salts. 
ate or hydrochlorate of cocaine.!* 


Salts of cinchona bark. The salt which can be 


A term which may include, muri- 


found in and extracted from such bark,+* and in- 


cludes derivatives from cinchona bark which pre- 
serve its controlling or essential medicinal element.++ 


SALT SPRING.*° 


SALUS POPULI EST SUPREMA LEX.'® 


SALUS REIPUBLICA SUPREMA LEX.'* 
SALUS UBI MULTI CONSILIA.'® 


SALUTEM CIVUM CIVITATUMQUE INCOL- 


‘125. 


4 Black L. D. [cit Wharton]. 

5. Indiana v. Miller, 13 F. Cas. No. 
7,022, 3 McLean 151, 154 (under an 
act of congress granting to the state 
of Indiana all salt springs within the 
territory, with certain restrictions, no 
distinction existed between a lick as 
the term was frequently used and a 
salt spring). See also Salina ante; 
Saline ante. 


6. Indiana v. Miller, 13 F. Cas. 
No. 7,022, 3 McLean 151, 154. 


7. Rondell v. Fay, 32 Cal. 354, 364. 


8. Indiang ov. Miller, 13H. Cas, 
No. 7,022, 3 McLean 151, 154. See 
also Salina ante; Saline ante. 


Included in term “mines and min- 


eral substances” see Mines and Min- 
erals § 7 text and note 36. 

9. As drug see Drug 19 C. J. p 
766 note 36 [f]. 

10. See also Salt ante. 

Ldn eb oyai Val es vevens,mi4: ob Cas. 
No. 2,066a. 

12. Lehn vy. U. S., 66 Fed. 748. 
But see Customs Duties § 30 note 
38 [b] (23). 

13. U. S. v. Merck, 168 Fed. 244, 


246, 94 CCA 74. 
Sloe gic Pa C. 7s.) Dp 165. 


U. S. v. Merck, 168 Fed. 244, 
245. ‘94 CCA 74 


[a] muguinine which is such a 
preparation, although not chemical- 
ly a salt, is included. U.S. v. Merck, 
168 Fed. 244, 245, 94 CCA 74 (un- 
der Tariff Act July 4, 1897, c 11, § 
20M Ss wty.et lu, 201], Free aie: 
ak 647). “BHuquinine’ 21 C. J. 
125 


15. See Salt ante. 


16. A maxim meaning ‘The health 
of the people is .the first law.” 
Peloubet Leg. Max.; New Orleans v. 
Beck,.139 La. 595, 603, 71 S 883, LRA 
1918A 120 [quot Cyc]. 

[a] Applied in: Moyer v. Pea- 
body, 148 Fed. 870, 876; Beauvior 
Club v. State, 148 Ala. 643, 648, 42 
S 1040, 121 AmSR 82; Little Rock 
Vv. Willis, DECADE Oa, Siliis. IRODELE= 
son v. Porter, PaGaua 223, 2285- OV 
SE 993; Chicago v. Gunning Sys- 
tem, 14) Tl) A, 877, 886) (dis op.): 
New Orleans v. Beck,.139 La. 595, 
603, 71 S 888, LRAI918A 120 [quot 
Cyc]; Seavey v. Preble, 64 Me. 120, 


UMNITATEM CONDITA LEGES SUNT.'® 
SALVA GARDIA. In law Latin, safeguard.?° 


121; State v. Noyes, 47 Me. 189, 211; 
Singer v. State, 72 Md. 464, 465, 19 
A 1044, 8 LRA 551; Taunton v. Tay- 
lor, 116 Mass. 254, -260; Com. yv. 
Blodgett, 12 Metc. (Mass.) 56, 82; 
Taylor v. Plymouth, 8 Metc. (Mass.) 
462, 465; Davock v. Moore, 105 Mich. 
120, 133, 63 NW 424, 28 LRA 783; 
Peo. v.. Phippin,..70. Mich,> 6,209). .30 
NW 888; Verdon v. Bowman, 5 Nebr. 
(Unoff.) 38, 97 NW $229; American 
Print Works v. Lawrence, 23 N. J. 
L. 590, 607, 57 AmD 420; Den v. Shot- 
well, 23 N. J. L. 465, 474; Sinnick- 
son .yv. Johnson; 1% Ne ds da teoe erage 
84 AmD 184; Marlatt v. Warwick, 
19 N. J. Eq. 439, 454; Litchfield v. 
Pond, IN. ¥e 6652 18ieN Bie GLO 
Rochester v. Wee 29 App. Div. 125, 
128, 51 NYS 482; Campbell v. Sea- 
man, 2 Thomps. ae GN Ye z3de 
237; Richards v. New York, 48 Ns 
XY. Super. 315, 323; New York v. Lord, 


17 Wend (N. Y.) 285,.292; Matter 
of | Jacobs,-L2 Nae Crabs O soe 
Turner v. Toledo, 8 Oh. Cir. Dec. 196, 


200;. Pennsylvania R. Co. v. Brad- 
dock. Electric’ Ra Co., (L52- (Pare a6. 
127, 25 A 780; Powell v. Com., 114 
Pa. 265; 294, 7 A 913, 60 AmR 350; 
Vodges v. Ferree, 5 WklyNC (Pa.) 


99, 101; Aronheimer v. Stokley, 2 
WklyNC (Pa.). 123; “WeeSieveeCapo: 
10 Porto Rico Fed. 212, 222; Peo. 


v. Lopez, 28 Porto Rico 350s eoDes 
Block v. Schwartz, 27 Utah 387, 403, 
76 P 22, 101 AmSR 971, 65 LRA 308; 


Winn v. Rutland, 52 Vt. 481, 492; 
Baker v. Wise, 16 Gratt. (57 Va.) 
139, 199; Robinson Gold Min. Co. v. 


Alliance Ins. Co., [1902] 2 
497; Low v. Peers, Wilm. 364, 378, 
97 Reprint 138; Bonisteel v. Saylor, 
17 Ont. A. 505, 518; Reg. v. Bunting, 
7 Ont. 524, 562. 


17. A maxim meaning “The safety 
of the state is the supreme law.” 
Bouvier L. D. [cit Broom Leg. Max.]. 
Applied in: Cochituate Bank 
vi ) Colt}. (Gray “@Mass5)- 382 saeco; 
Springfield v. Connecticut River R. 
Co., 4 Cush. (Mass.) 63, 71; HEgerton 
v. Brownlow, 4 H. L. Cas. 1, 195, 10 
Reprint 359. 

18. A maxim meaning “In many 
counsellors there is safety.” Bouvier 
ADS [cit instar; 

19. A maxim meaning “Laws were 
made for the safety of citizens and 
for the security of states.” Peloubet 
Leg.. Max. 

20. Black L. D. 


K. B. 489, 
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